Go  ogle 


This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  Hbrary  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 
to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 
to  copyright  or  whose  legal  copyright  tenn  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 
are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  marginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 
publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  this  resource,  we  have  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 

We  also  ask  that  you: 

+  Make  non-commercial  use  of  The  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  from  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attribution  The  Google  "watermark"  you  see  on  each  file  is  essential  for  informing  people  about  this  project  and  helping  them  find 
additional  materials  thi'ough  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liability  can  be  quite  severe. 

About  Google  Book  Search 


Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.  Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at  http : / /books ■ google ■ com/ 


LAW  XIKIART 
^tJniv.  of  Salif. 


ALL  MATERIAL  1 

CALL  NUMBER 

^IONCIRCUL> 
VOLUME 

UING 
COPY 

COPY  3 

AUTHOR 

TITLE 

PACIFIC  REPORTER 

NAME  AND  ADDRESS 

STACK-3 


COPY  3 


Digit 


zed  by  Google 


Digitized  by 


Google 


Digitized  by 


Google 


Digitized  by 


ly  Google 


NiHohI  Rtyorter  Syiltn.— Slirti  Strtei. 


THE 

PACIFIC  REPORTER, 

VOLUME  46, 


OONTAIKDie  ALL  TBH  DBCmom  07  TOB 


SUPREME  COURTS  OF  CALIFORNIA,  KANSAS,  OREGON,  WASHINGTON, 
COiORADO*  MONTANA,  ARI20NA,  NEVADA,  IDAHO,  WYOMING, 
UTAH,  NEW  MEXICO,  OKLAHOMA,  AND  COURTS  OF 
APPEALS  OF  COLORADO  AND  KANSAS, 


PERMANENT  EDITION. 


OCTOBER  8— DECEMBER  81,  1896, 


Wm  Tabu  w  Paoifio  Cabbb  ik  Which  Rshbahimm  hath  smi  DmniBb 


A  TABLE  OF  STATUTES  CONSTRUED  IS  GIVEN 
IN  THE  INDEX. 


ST.  PAUL: 

WEST  PUBLISHING  CO. 

1897. 


Digitized  by 


COFTRISHT,  1897. 

WEST  FUBLIBHINO  OOKPASY. 


Digitized  by 


Google 


PACIFIC  REPORTER,  VOLUME  4& 

JUDGES 

COURTS  REPORTED  DURING  THE  PERIOD  COVERED  BT  THIS  VOLUME. 


ABIZONA— Supreme  Oonxt. 

ALBERT  C.  BAKSR,  Cribv  JuBTioa. 

A8SOOIATB  nrSTICSB. 

a  T.  ROUSB.  J.  J.  HAWKINa 

1.  D.  BETHUNB. 

OAUFOBNZA— Supreme  Court. 

WTT.T.TAM  H.  BEATTY,  Chibv  JuniCB. 
ASSOCIATB  JUBTICBS. 

THOMAS  B.  McFARLAND.         W.  C  VAN  PLEBT. 
BALPH  C.  HARRISON.  F.  W.  HBIfBHAW. 

C  B.  GAROUTTE.  JACKSON  TBMPZA 


Supreme  Court  Commissionenk 

L  R  BELCHER.  P.  VANCLIEP.» 

H1LE8  SEARI&  JOHN  HAYNK& 

B,  W.  BRTTT. 

COLORADO — Supreme  Court. 

CHARLES  D.  HAYT,  Cmu  SxJmtm. 

A8800U.TI  jnSTIOBB. 

LDTHEB  M.  OODDARD.  JOHN  GAHPBBLIk 

Court  of  Appeals. 

QILBKRT  B.  RBEO,  PBasiDum 
nmoxs. 

JULItrS  B,  BIBSBLU  CHARLES  L  THOUSOU 

IDAHO — Supreme  Court. 

JOHN  T.  MORQAN,  Coisr  JnsTioa. 
ramoBs. 

ISAAC  N.  SULLIVAN.  JOSEPH  W.  HtTBIOR, 

KANSAS— Supreme  Court. 

DAVID  Martin,  csisr  Jvsnci. 

W.  a.  JOHNSTON.  B.  H.  ALLEN. 

■])MMW«d  Nor.  S8, 1800^  SuooeMor  not  yet  sppt^Dted. 

(iii) 


Digitized  by 


Google 


.  It  46  PACIVIG  BfiPORTEi:. 

KANSAS — Court  of  Appeals. 

Northern  D^arfmaU. 

A.  Ti.  OILKBSON,  Pbbbidino  Jvdom, 

USOCIATB  JDDQSS. 

T.  R  OARVEB.  aSO.  W.  CLARK 

Southern  DepartmenL 
W.  A.  JOHNSON,  pRBsiDiiia  JuDoa. 

ASSOCIATB  JDDOeS. 

ELRICK  C.  COLE.  A.  W.  DENNISON. 


MOMTANA— Supreme  Court. 

WILLIAM  Y.  PEUBEKTON,  Guar  Jasrioa. 

ABSOdATI  mSTICEB. 

WZLLIA3I  H.  DB  WITT.  WILLIAU  H.  HUNT^ 


NBVABA— Sapreme  Court, 

B.  R  BIOELOW,  Csisr  JasTiOB. 

AS800IA.TB  mSTIOBS.  ' 

CDABLBS  H.  BELKNAP.         IL  &  BONNXBlELDi 


NEW  UEXIOO— Supreme  Court. 
THOMAS  SUira,  CHiar  Jomga.   (4th  Oist) 

ABSOOI&TB  /C8TIQB8. 
N.  C.  COLLIER.    (Sd  Dist.)         GIDEOX  D.  BANTZ.    {8d  Dist) 
N.  B.  LAUOHLIN.   (1st  Dist.)    HUMPHREY  a  HAMILTON.  (SthOisL) 


OKLAHOMA — Supreme  Court. 

FRANK  DALE,  Coiav  JOSTIOI. 

ABSooun  nrsTioEs. 
A.  O.  a  BIBBER  JOHN  L.  UoATER 

JOHN  a  TARSNET.i  JAMES  R.  EEATON.* 

OBEOON— Supreme  Court. 

FRANK  A.  MOORE,  CHisr  Jostich." 

ASSOOIATB  mSTIOBS. 

CHARLES  E.  WOLVEHTON.      ROBERT  8.  BEAN. 


UTAH-— Supreme  Court 

CHARLES  S.  ZANB,  Ghibf  Justicb. 

A88O0IATB  JDSTICBS. 

GBOROB  W.  BARTCH.  JAMES  A.  MINER. 


WASHINGTON— Supreme  Court. 

J.  p.  HOTT,  CHisr  Joanoa 

ASSOOUra  2U8TI0BB. 
B.  a  DITNBAIL  T.  J.  ANDBRa 

XLMON  SCOTS  MERRTTT  J.  GORDON: 


WTOMINGh-Snpreme  Court. 

HERMAN  v.  S.  aROBSBECC,  Caiir  JosTioa 

ABSOUIATB  JUBTIOSS. 
ABBTJRT  B.  CONAWAY.  CHARLES  N.  POTTER. 

^Appointod  Mi^  10,  ISM.  ■Appointed  September  i9»  180ft 

■Ghlaf  Jutioa  from  July  0^  1881k 


Digitized  by 


GoogI( 


CASES  REPORTED, 


Pai* 

Acme  Harrester  Oo.  r.  Madden  (Kan. 

App.)   819 

Adams.  BIddle  t.  <Kan.  App.)  986 

Adams.  Donnellr  t.  (CaL>   916 

Adama  CouDty,  Buchanan  t.  (Waah.)  643 

Aguilar  v.  Territory  ra.  M.)  842 

Alliany  Coutltr  Nat.  Bank  of  r>arnmle  City, 

McCord,  Brady  &  Co.  t.  (Wyo)  1093 

Albi-ight  T.  Texaa,  S.  F.  &.  N.  R.  Co.  (N. 

j£_j    448 

Alexandw,'  Cox  '  t!  "(6r.).".'.".*^^J."I,"^^ !  794 

Alexander,  Rohr  t.  (Kan.  Sup.)...  ()99 

Alford  T.  Sines  (Wash.)  .....1048 

Alien,  State  v.  (Or.)  1118 

Allison,  GoUnskv  t.  (Cai.)   2^5 

Amador  Gold  flflne  t.  Amador  Gold  Mine 

(Cal.)    80 

American  Bridse  &  Contract  Go.  T.  BoUen 

Bridge  Oow  (OrJ  188 

American  Lead-Poidl  Oa  t.  Champion 

(Kan.  Snpi)    686 

American   Nat.  Bank,  Branch   t.  (Kan. 

Sup.)   805 

American  Nat.  Bank  of  Denver,  Mater  t. 

(Cola  App.>  221 

Ames  T.  Bigelow  (Wash.)  1046 

Andencm  t.  Union  Pac,  D.  &  6.  B.  Oo. 

(Cota.  Am.)    840 

Anderson,  Bardwell       (Mont.)........,.  443 

Andola  T.  Picort  (Idaho)  ,  928 

Antirew  v.  Kennedy  (Okl.)   485 

Andrewa,  CSeTeland  T.  (Idaho)  .....1025 

Anear,  Bx  parte  (Cal.)   172 

Arave  t.  Idaho  (3anal  Co.  adaho)!  1024 

Ajenda  t.  C3t7  of  EAnsaa  City  (Kan.  Sopi)  702 
Arkansas  City  Bank  v.  Swift  (Kan.  Sup.)  950 

Annonr  Packing  Co.  T.  Orrick  (Okl.)  573 

ArmstDKig,  People  t.  (CaL)  , ...  611 

Asbell,  State  t.  (Kan.  Sup.)  770 

Ascha  T.  Fitch  (Cal.)   298 

Ashworth,  GoodseU  v.  (Cal.)  1066 

Asplnnd  t.  MattaonjWash.)  841 

Atchison.  T.  &  S.  F.  R.  Co.  t.  Ohambez- 

lain  (OkU  499 

Atchison,  T.  &  B.  F.  R.  Co.  t.  Elder  (Kan. 

Sup.)   810 

AtehiBon,  T.  &  S.  F.  R.  Co.  t.  Mason  (Kan. 

App.)    81 

Atchison,  T.  &  S.  F.  B.  Co.  t.  Phelps 

(Ivan.  App.)    183 

Atchison,  T.  &  S.  F,  R.  C!o.  T.  Slattery 

(Kan.  Sup.)   941 

Atchison,  T.  &  S.  F.  R.  Co.  t.  Todd  (I^UL 

App.)   545 

Atchison,  T.  &  S.  F.  B.  Co.,  Croll  t.  (Kan. 

Sop.)   972 

AtdilBon,  T.  A  B.  F.  R.  Co..  Home  Ins. 

Co.  T.  (Kan.  App.)   179 

Atchison.  T.  &  S.  F.  R.  Co.,  Noble  v.  (Okl.)  48.3 
Atlantic  Trust  Co.  v.  Behrend  (Wash.)...  642 

Atwood  T.  Atwood  (Wash.)  240 

Ault;  In  re  (Wash.)   644 

Austin,  Isensee  t.  (Wash.)....,  394 

Bahcock.  People  t.  (Cal.)   818 

Back,  Hartman  t.  (Orj.  ..1118 

Bacon,  Warhurton  t.  (Wash.)  1119 

Bailey,  State  v.  (Mont.)  1116 

Raker  T.  Sonthem  California  R.  Co.  (Cai)  604 

Bakpr,  State  t.  (Kan.  Sap.)  947 

Baldwin  t.  Hill  (Kan.  App.)   329 

Bane  t.  Hartzell  (Kan.  Sup.)  961 

Bank  of  British  Ciolnmbia  T.  Jefb  (Wash.)  247 


Bank  of  Indian  Territory.  Cooper  t.  (Okl.)  475 
Bank  of  Topeka,   Manapeaker  t.  (Kan. 

Aw).)  rTTT  1012 

Bardwell      Anderson  (Mont,)  443 

Barker,  People  v.  (Cal.)   601 

Barnes  v.  Crockett  (Kan.  App.)  907 

Bamet,  March  t.  (Cal.)  152 

Barney,  Dudley  y.  (Kan.  App.)   178 

Bartels,  Converse  T.  (Kan.  Sup.)  940 

Barto  T.  Nix  (Wash.)  1033 

Bashford-Burmiater  Co.,  Lawler  t.  (Ariz.)  72 
Basaett,  McKinley-Lanning  Loan  &  Trust 

Co.  V.  (Kan.  App.).'   999 

Bassett,  Union  Transp.  Co.  v.  (Cal.)  907 

Bateman,  Smith  t.  (Colo.  App.)  213 

Baxter  t.  Thomas  (Okl.)  479 

Beach  y.  Beach  (Okl.)  514 

Beach      Moser  (Kan.  App.)  202 

BealB,  Mmuell  r.  (Kan.  App<)  984 

Beannabia.  BlUaon  t.  (OkU  477 

Beck  T.  Northern  Pac.  K.  Qo.  dlont)  1116 

Beckwith    Commodal    C3o.,    Knight  T. 

(Wyo.)   ...TTtT  1094 

Beedy  t.  State  (Kaa.  AppJ   65 

Behrend,  Atlantic  Trnst  Go.  t.  (Warii.). . .  642 
Bellingham  Bay  Boom  Co.  T.  Bristx^s 

(Wash.)    238 

Benedict  v.  People  (Colo.  Sup.)   637 

Benham  r.  Lemhi  Mining,  Milling  &  Redac- 
tion Co.  (MontJ_  816 

Benney  t.  Cieln  (Wash.)  1087 

BentoQ  Land  Ckt.,  Howard  Investment  Co. 

T.  (Kan.  App.)   989 

Bergtholdt  v.  Porter  Bros.  Co.  (Cal.)  738 

Berry  v.  Falrmount  Town  Co.  (Kan.  App.)  2S 

B^er,  Sparks  v.  (Kan.  Aw.)  , .  980 

BIddle  T.  Adama  (Kan.  App.)  966 

BIgelow,  Ames  v.  (Wash.)  1046 

Black,  McKeany  t.  (Cal.)  881 

Bliley,  Continental  Divide  Min.  Inr.  Oo.  t. 

(Colo.  Sup.)   633 

Blank,  State  v.  (Kan.  App.)  9!)8 

Blush  T.  State  (Knn.  App.)  185 

Boardman,  Woolridge  v.  (Cal.)  868 

Boardman,  Woolridge  t.  (Cal.)  1114 

Board  of  Clom'ra  of  Arapahoe  County  ▼. 

Mclntire  (Colo.  Sup.)  638 

Board  of  Com'rs  of  Arapahoe  C!ounty,  Wit* 

liamson  t.  (Colo.  Sup.)   117 

Board  of  Com'ra  of  Canyon  County,  Cami>- 

bell  T.  Jldaho)  1022 

Board  of  Com'rs  of  El  Paso  County  v.  Finch 

(Colo.  App.)    629 

Botinl  of  Com'rn  of  Garfield  (3oanty,  Leon- 
ard T.  (Colo.  App^   216 

Board  of  Com'ra  of  Grand  County  t.  People 

(Colo.  App.)    107 

Board  of  Corn'ra  of  Kingman  County  t. 

r^nard  (Kan.  Sup.)  9G0 

Board  of  Com'rs  of  La  Plata  CJounty.  Mc- 

Clure  T.  (Colo.  Sap.)   677 

Board  of  Com'rs  of  Otero  Ciounty  t.  First 

Nat.  Bank  of  La  JuntaJColo.  App.)  618 

Board  of  Com'rs  of  Washita  Gonnty  t. 

Haines  (Okl.)    561 

Board  of  Com  rs  of  Wyandotte  County  Tt 

Kansas  Olty,  Ft  S.  &  M.  R.  Co.  (Kan. 

App.)  1013 

Board  of  Education  of  City  of  Hutchinson 

T.  National  Bank  of  Commerce  (Ejm. 

App.)    36 

Board  of  Snp'rs  of  City  and  Gonnty  of 

San  Franclscm  Gonlin  r.  (CaL)  279 


tMvao, 


Digitized  by 


Google 


46  PAOIFIO  BBPOBTBB. 


Pat* 

Boud  of  Bvffn  of  City  and  Coonty  oC  Bu 

Pnndflca  Goldsmith  t.  (CaL)....  816 

Bonnett,  Rogera      (OM.)  ^ 

Booth  T.  Moody  (Or.)  884 

Booth,  MUIikan  t.  (OkL)  489 

Borer,  Wilmer  r.  (Kaa.  App.)   181 

Bonego,  In  re  (N.  M.)   2U 

Borrcso  v.  Territorr  (N-  M.)  W9 

Boughton,  People  t.  (Colo.  Sup.)   132 

Boydstuc,  Moffett  t.  (Kan.  App.)   24 

Boykin  v.  Peoi)le  (Colo.  Sup.)   635 

Bradbury  t.  Dareaport  (CaU  1062 

Brddy,  Territory  v.  (OkL).   573 

Branch  t.  American  Nat.  Bank  (Kan.  Sup.)  305 

Breidenthal  t.  Edwards  (Knn.  Sup.)  4H9 

Breneman  t.  Burr  (Kan.  App.)  968 

Bridal  Veil  Lumberiog  Go.  T.  Johiuon  (Or.)  790 

Brigw,  Stetwm  v.  (Cal.)  603 

Briehton  &  N.  P.  Irrigation  Co.  t.  Lfttle 

(Utah)   aes 

Brisbois,  Bellingham   Bay  Boom   Go.  T. 

(Wash.)   2S8 

Brookman       State  loa.  Co.  of  Oregon 

(Wash.)  243 

Brown  t.  Challta  (Colo.  Sup.)  679 

Brown  t.  Hinton  (CaU  1113 

Brown  v.  Leran  (Idaho)  661 

Brown,  Craig  t.  (Cal.)  870 

Brown,  Jennings      (Cal.)   77 

Brown,  Tootle      (Okl.)   550 

Bruhn,  Mosher  t.  (Waflh.)  397 

Bryan,  McCook  t.  (Okl.)   506 

Badianan  t.  Adams  County  (Wash.)  643 

Buist      Citizens'  Sar.  Bank  of  Concordia 

(Kan.  App.)    718 

Bullard's  Estate,  In  re  (Cal.)   297 

Bnllen  Bridge  Co.,  American  Bridge  ft 

Contract  Co.  t.  (Or.)   138 

Bunnell  t.  Carter  (Utah)  755 

Borchinell  t.  Koon  (Colo.  App.)  932 

Burdick,  State  v.  (Wyo.)  854 

Burleigh,  Carrol!  v.  (Wash.).  232 

Bnmham,  Ritzmau  t.  (C^l.)   379 

Burr,  Brmeman  T.  (Kan.  App.)  968 

BtuT,  SallsbniT  t.  (Gal.)  270 

Burris  t.  Landers  fCal.)   162 

Barton  t.  Dewey  (I\an.  App.)  32.5 

Burton  t.  Randall  (Kan.  App.)  326 

Burton,  Dewey  t.  (Kan.  Aih>.)  3'21 

Bush,  Caldwell  t.  (Wyo.)  10!)2 

Busa,  Pottkamp  t.  fCal.)   Ifi9 

Bobs,  Pottkamp  t.  (Cal.)  673 

Buswell  V.  Southern  Pac.  Co.  (Cal.)  291 

Butt,  Carson  t.  (Okl.)  596 

Caldwell  v.  Bu«h  (Wyo.)  1092 

Caldwell,  Turner  v.  (Wash.)   235 

California  Canneries  Co.,  Scatena  (Cal.)  737 
■California  Vineyard  Co.,  Craig  t.  (Or.) ...  421 

Callaway,  Gifford  v.  (Colo.  App.)  629 

Campbell  v.  Board  of  Com'ra  of  Canyon 

County  (Idaho)  1022 

•Campling,  Reynolds  t.  (Colo.  Sup.)  639 

(^annon  v.  McGrew  (CiU.)  463 

Carey.  State  r.  (Wash.)  1050 

Camahan     Lloyd  (Kan.  App.)  

Carney  t.  Simpson  (Wasih.)  233 

<;arroll  t.  Burleigh  (Wash.)   2.12 

Garruthers,  Menger  t.  (Kan.  Sup.)  712 

Carson  t.  Butt  (OkL).   596 

Carson,  School  Dist.  No.  1,  PitWo  County, 

T.  (Colo.  App.)  846 

Carter  v.  Christie  (Kan.  Sup.)  964 

Carter,  Bunnell  v.  (Utah)   755 

Cascade  County  v.  City  of  Great  Falls 

(Mont.)   437 

Case,  Morris  t.  (Kan.  App.)   54 

Casner  t.  Crawford  (Kan.  Avp.)   41 

CasBidy  t.  Taylor  (Okl.)  560 

CaTanan^,  Marsh  v.  (Wash.)  239 

GeTasco.  Tonlni  t.  (Cal.)   103 

Ghallis,  Brown  t.  (Colo.  Snp.)  679 

Chamberlain,  Atchison.  T.  &  S.  F.  B.  Co. 

T.  (Okl.)  499 

Chamirion,  American  Lead-Pendl  Oo.  t. 

(Kan.  Supu)   606 


Ghapin  y.  Willcox  (Gal.)   457 

Chapman.  In  re  (Kan.  A^^)  1014 

Chapman  t.  Neary  (Cal.)  8«7 

Chapman,  Larger  t.  (Mont.)  808 

Chicago,  K.  &  W.  B.  Co.  t.  BranB  (Kan. 

SopO    303 

Chicago,  B.  I.  &  P.  B.  Go.  t.  Green  (Kan. 

App.)    200 

Chicago  Title  &  Trust  Co.  t.  O'Mair  (Mont.)  WKt 

<'liilds.  Ex  parte  (Or.)  1117 

Choctaw  R.  Co.,  ChurcMli      (Okl.)   5«« 

Choctaw  R.  Co.,  Whaley  v.  (Okl.)  506 

Christ  T.  Flannagan  (Colo.  Siqi.)  683 

Christie,  Carter  y.  (Kan.  Snp.)   t**U 

Caristy,  Horner  v.  (Okl.)   5«l 

Churchill  v.  Choctaw  R.  Go.  (Okl.)  503 

Citizens*  Bank,  Cone  v.  (Kan.  App.)  414 

Citixens'  Bank  of  Widiita.  McKinstry  t. 

(Kan.  Sup.)    302 

Citixens'  Sar.  Bank  of  Gtmoordia,  Boiat  t. 

(Kan.  Ara.)  718 

Citiiens'  SaTingi  ft  Commercial  Bank  iif 

D«iTer,  Horn  t.  (Colo.  Am.)  838 

City  and  County  of  San  EYaneiBeOL  Davla 

(Cal.)  rrr?;  803 

City  Council  of  City  of  Sphraim.  Pdirson 

T.  (Utah)   657 

City  of  Abilene  t.  Wright  (Kan.  App.)...  715 
City  of  BaUard  t.  West  Coast  Imp.  Co. 

(Wash.)  1065 

City  of  Caldwell  t.  Pmnelle  (Kan.  Sup.).  94!) 

(Sty  of  Cheyenne  T.  O'Connell  (Wyo.)  108S 

City  of  Denver  v.  Hamilton  {0aio.  App.)..  .lll."» 
City  of  Denver     Johnson  (Colo.  App^. . . .  621 

City  of  El  Reno  t.  CuUinane  (OkL)  510 

City  of  m  BenOi  Pittman  t.  jOkl.}  495 

Ci^  of  Great  FaUa,  Oueade  Oonntj  t. 

(Mont^   437 

Caty  of  Kansas  Citr  t.  Fagan  (Kan.  App.)...100e 
Gi^  of  Kansas  City  t.  Gamier  (Kkn.  Sup.)  707 
City  of  Kansas  Gi^  t.  Grobel  (Kan.  Snp.)  714 
City  of  Kansas  City  t.  HcMher  (Kan. 

App.)  1006 

City  of  Kansas  City  t.  Jersdie  (Kaa.  8np.)..J115 
City  of  Kansas  City  t.  Smith  (Kan.  Sup.>. .  710 
City  of  Kansas  City,  Arends  t.  (Kan.  Sup.)  702 
City  of  Moscow  T.  Latah  County  (Idaho). .  874 

City  of  Oklahoma  City  v.  HUl  (Okl.)  66S 

City  of  Oklahoma  City  t.  Meyers  (Okl.). . .  5!i'2 

City  of  Oregon  City     Moore  (Or.)  1017 

City  of  San  Diego      Higgins  (Cal.)  92^ 

City  of  Seattle  v.  Pearson  (Wash.)  1053 

City  of  Tacoma  v.   Commercial  Electric 

Ught  &  Power  Co.  (Wash.)  1043 

City  of  Tftcoma  t.  German-American  Safe- 

Deposit  &  Sarings  Bank  (Wash.)   2Srt 

City  of  Tacoma  t.  Krech  (Wash.)  7S5 

Citf  of  Tacoma  t.  Tacoma  Light  &  Water 

Co.  (Wash.)  1119 

City  of  Tacoma,  Phelps  t.  (Wash.)   400 

City  Park  Transit  Ca,  Pepperall  y.  (Wash.)  4f>7 
City  &  Snbnrban  R.  Co.,  Smith  v.  (Or.). . .  130 
City  &  Subnrban  R.  Co.,  Smith  t.  (Or.>. 7Si) 

Clarke  County,  Rands  t.  (Wash.)  1110 

Clarno  t.  Grayson  (Or.)  426 

Clay,  Ventura  County  t.  (Cal.)   9 

Clayton,  Murphy  v.  (Cah)  400 

Clein,  Benney  t.  (Wash.)  1037 

Clerf  T.  Montgomery  (Wash.)  102S 

Cloreland  T.  Andrews  (Idaho)  1025 

CliEford  t.  L.  Wolff  Manufg  Go.  (Colo. 

App.)   214 

Clifton,  State  t.  (Kan.  Sup.)  715 

Cline,  Ijockrow  T.  (Kan.  App.)  720 

Clyne,  Kansteiner  t.  (Idaho)  1019 

Colfax  Mountain  Fruit  Ca  v.  Southern  Pac. 

Co.  (Cal.)   668 

Colgan,  Sacramento  County  v.  (Cal.)  175 

Collins,  Ventura  &  O.  V.  R.  Co.  t.  (Cal.)  287 
Colorado  B.  R.  Co..  People  t.  (Colo.  App.)  219 
Colorado  Fnel  A  Iron  Oo.  t.  Ganuninffs 

(Colo.  App.)   875 

Colorado  Fuel  &  Iron  Co.  t.  Rio  Grande 

SoQthem  R.  Co.  (Colo.  App.).  845 

Colorado  Min.  Kxch.  Bldg.  Cou,  People's 

Bar.  Bank  t.  (C!o1o.  App.)  620 


Digitized  by 


OASBS  BBFOBTBD. 


TU 


ColTin  T.  CoMn  (Wash.)  1029 

Comraerdal  Bank  of  Moscow  t.  Lieuallen 

(Idaho)  1020 

Commercial  Bank  of  Moscow,  Wheeler  t. 

(ldaho>   830 

Commercial  Sllectric  liKht  &  Power  Co., 

City  of  Tacoma  t.  (Wash.)  1M3 

Commercial  Nat  Baok,  Corbett  v.  (Or^.  .1118 
ComptoQ   T.   Schwabacb^  Bros.   &  Co. 

(Waah.)  838 

Cone  T.  Citizens'  Bank  (Kan.  App.)  414 

Congdon  V.  Olds  (MocL)   261 

Conlin  T.  Board  of  Sup'rs  of  Ci^  and  Conn- 

ty  of  San  Francisco  (CaU  279 

Connor,  D.  M.  Osborne  &  Co.  t.  (Kan. 

App.)   827 

Consolidated  Canal  Co.  T.  Peters  {Ariz.) ...  74 
Continental  Divide  Mln.  Inr.  Co.  t.  BUley 

(Colo.  8m.)  633 

Continental  Ins.  Co.  of  City  of  New  ITork, 

Stephens  T.  (Utah)  1118 

Coiivurse  v.  Bartels  (Kan.  Sup.)  940 

Conway  t.  Smith  Mercantile  Co.  (Wyo.).  .1084 
Cooper  T.  Bank  of  Indian  Territory  (Okl.)  475 

Cooper,  McCully  v.  (OaL)   82 

Corbett  T.  (Commercial  Nat  Bank  (Or.)....  1118 

Cwbin.  Phillips  t.  (Colo.  App.)  224 

Cornell,  Johnson  &  Larimer  Dry-Goods  Co. 

T.  (OUO    860 

Ccwnell  UniTenity  r.  I^ennr  Hotel  Co.  of 

Seattle  (Wash.)   654 

Cowychee  &  Wide  Hollow  Irrigation  Dist., 

Perciyal      (Wash.)  1035 

Cox  T.  Alexander  (Or.)  794 

Coyne,  Bberhardt  t.  (Cal.)   84 

Craig  V.  Brown  (CaU  870 

Craig  T.  California  Vineyard  Co.  (Or.)...  421 

Craifft  Douglas  t.  (Kan,  App.)   197 

Crawford,  Gainer  t.  (E^n.  App.)   41 

Ct^i,  People     (Oal.)  8«3 

Creswell  T.  Woodside  (Colo.  App.)  842 

Crockett,  Barnes  t.  (Kan.  App.)  997 

Croll  T.  Atchison,  T.  Sc  S.  F.  R.  Go.  (Kan. 

Sup.)   .7  972 

CroBsman,  Oadin  T.-fWash.)  1047 

Cullinane,  City  of  Bl  Reno  t.  (Okl.)  510 

Cummings,  Colorado  Fuel  &  Iron  Co.  t. 

(Colo.  AppO  875 

Cummings,  People  t.  (Cal.)  284 

Cummings,  People  t,  (Cal.)  1114 

Curry      Holland  (Cal.)   4 

Curry,   Merrimack   River  Sav.  Bank  t. 

(Kan.  App.)   204 

Daiiey,  In  re  (Cal.)  1113 

Daly  T.  Larsen  (Or.)   143 

Daiiiela,  Sims  v.  (Kan.  Sup.)  052 

Darlington-Miller   Lumber   Co.   v.  Hall 

(Okl.)    493 

DariinfTton-Miller  Lumber  Go.  t.  Lobitz 

(OkU   481 

Dartiuoutb  Bar.  Bank,  Hahanes  T.  (Kan. 

App.)   412 

Daogherty,  McCalla  t.  (Kan.  App.)   30 

Davenport,  Bradbury  v.  (Cal.)  10H2 

Davie,  People  T.  (Cal.)   150 

Daviea,  Filbeck  v.  (Colo.  App.)  214 

Davis  V,  City  and  (3ounty  of  San  Francis- 
co (Cal.)    803 

Davis  V.  Ford  (Wash.)   31K( 

Davis  V.  Hannon  (Or.)  7S5 

uavis,  Hayes  v.  (Nev.>  888 

Day  T.  Sines  (Wash.)  1048 

Dederichs  v.  Salt  Lake  City  R.  Co.  (Utah)  65U 
Deets  V.  National  Bank  of  Pittsburg  (Kan. 

Sup.)    306 

De  iMoe,  Tndor  v.  (Mont.)  258 

De  Mattos  v.  Jordan  (Wash.)  402 

Denny  v.  Thompson  (Or.)  1118 

Denny  Hotel  Go.  of  Seattle,  GomeU  ITni- 

versity  v.  (Wash.)  654 

Denny  Hotel  Go.  of  Seattle,  Potrln  v. 

(Wash.)   664 

Denvw,  U  &  Q.  B.  Go.,  Roberts  t.  (OoIo. 

App.)  880 


Page 

Denver  Tramway  Co.,  Haskell  T,  (C^o. 

Sup.)    121 

Devol,  Howard  v.  (Wash.)  235 

Dewey  v.  Burton  (Kan.  App.)  321 

Dewey,  Burton  r.  (Kan.  App.)  325 

Dewey,  Storch  v.  (Kan.  Sup.)  608 

Diebold  Safe  &  Lock  Co.  v.  Holt  (Okl.)..  612 

Diller,  Jnrgenson  v.  (Cal.)  610 

Dillon,  State  v.  (Wash.)  1119 

Dingley,  Grilfin  v.  (Cal.)  457 

District  Court  of  Arajwhoe  County,  People  v. 

(Colo.  App.)    844 

District  Court  of  Arapahoe  Coonty,  People 

V.  (Colo.  Sup.)    081 

Dixon  V.  Risley  (Cal.)   6 

D.  M.  Osborne  &  Co.  v.  Connor  (Kan.  App.)  327 
D.  M.  Osborne  &  Go.  v.  Stevens  (Wash.).  .1027 
Dodge  V.  Ourard  Fire  &  Marine  Ins.  Co. 

(Kan.  App.)  1115 

Dodge  V.  Hambtuv-Bremen  Fire  Ins.  Co. 

(Kan.  App.)    25 

Dodge  V.  Smith  (Kan.  App.)  OtM) 

Doherty,  State  v.  (Wash.)  1119 

Donnelly  v.  Adams  (Cal.)  916 

Donnerberg  v.  Oppenheimer  (Wash.)  254 

Donohoe-Kelly   Banking   Co.,   Hortim  v. 

(Wash.)    400 

Doorley  v.  Farmers'  &  Mechanics'  Lumber 

CSo.  (Kan.  App.)   395 

Douglas  v.  Craig  (Kan.  App.)  107 

Douglass  V.  Walker  (Kan.  Sup.)  816 

Downing,  State  v.  (Wash.)  646 

Dubois  V.  Spinks  (Cal.)   95 

Dudley  v.  Barney  (Kan.  App.)  178 

Dunagan,  Richardson  Drug  C!o.  t.  (Colo. 

App:)   .  227 

Dunn  V.  Dunn  (Cal.)   5 

Dunn  V.  Long  Beadi  Land  &  Water  Go. 

(Cal.)   807 

Duvall,  Simpson  v.  (I<an.  App.)  323 

Dykes  r.  Lockwood  Mortg.  Co.  (Kan.  Sup.)  7U 

Bastman  t.  Onrrey  (Utah)  8^ 

Eberhardt  v.  Coyne  (Cal.)   84 

Edgerton  v.  O'Neill  (Kan.  App.)  206 

Edmonds,  Ottiaon  y.  (Wash.)  39S 

Edwards,  Breidenthal  v.  (Kan.  Sup.)  460 

EeKers'  Estate,  In  re  (Cal.)  380 

Elder,  Atchiscm.  T.  ft  S.  F.  B.  Go.  v.  (Kan. 

Sup.)   810 

Elgin  Dairy  Co.,  HaU  v.  (Wa>b.)  1049 

Kliis  V.  Martin  (Kan.  Snp.)  935 

Ellison  V.  Beannabia  (Okl.)  477 

Elmore  v.  Elmore  (Cal.)   458 

Elswood,  State  v.  (Wash.)  727 

Empire  Steam  Laundry,  Niosi  v.  (Cal.)..  .  153 

Epplnger  v.  Kendrick  (Cal.)  613 

Eppinger,  People  v.  (Cal.)   97 

Ertle  V.  LeaiT  (Cal.)   1 

Eslinger  v.  Pratt  (Utah)  763 

Evans  v.  Johnston  (CnM  906 

Evans,  Chicago,  K.  &  W.  R.  Co.  v.  (Kan. 

Snp.)    30B 

^vans,  Winner  v.  (Okl.)  1117 

Everett  v.  Los  Angeles  Consol.  Electric  R. 

Go.  (Cal.)   889 

Fagan,  City  of  Kansas  City  v.  (Kan.  App.)  1000 

Fahey  v.  People  (Colo.  App.)   836 

Fairmount  Town  Co..  Berry  v.  (Knn.  Ai">  i 
Farmers'  High  Line  Canal  &  Reservoir  Co. 

T.  People  (Colo.  App  )  1116 

Farmers'  Hiftb  Line  Canal  &  Reservoir  Co. 

V.  Steppe  (Colo.  Sup.)  1114 

Farmf^rs  High  Line  Canal  &  Reservoir  Co. 

V.  Westlake  (Colo.  Sup.)   134 

Farmers'  &  Mechanics'  Ijumber  Co.,  Door- 
ley  V.  (Kan.  App.)   1&5 

Farmers'  ft  Merchants  Int.  Co.,  Mnnkers 

V.  (Or.)   8B0 

Famaworth  v.  Hinton  (Cal.)  1113 

Farreil  v.  People  (Colo.  App.)   841 

Fawcett  v.  Superior  Court  of  Pierce  Conn^ 

(WashJ   880 

Felttm*  Scannell  t.  (Kan.  Sup.)  948 


Digitized  by 


Google 


40  PACIFIC  REPORTER. 


FCTgtwm  T.  Wmte  QCiin.  Sop.)  936 

Fldeh^  Abstract  &  Security  Co.,  Washing- 
ton Bank  of  Walla  Walla  t.  (Wash.)  1036 

Filbeck  V.  Davies  (Colo.  App.)   214 

*  loch.  Board  of  Com'n  of  El  Paw  Coontr 

V.  (Colo.  App.)  029 

Piore  V.  Ladd  (Or.)   144 

First  Nat.  Btnk  of  Deadwood,  S.  D'.'V. 

School  Dist.  No.  1,  Crook  County  (Wyo.)...1000 
First  Nat,  Baiik  of  Ft  CoUins  t.  HuBhes 

(Cal.)   272 

FiTFt  Nat.  Bnnk  of  La  Jnnta.  Board  of 

Com  rs  of  Otoro  County  v.  (Colo.  App.)  618 
First  Nat.  Bank  of  La  Junta,  Nelson  t. 

(Colo.  App.)   879 

First  Nat.  Bank  of  Okarehe  v.  Teat  (Okl.)  474 
Pu^t  Nat.  Hank  of  Puyallup,  Jacobs  t. 

(AVashO    390 

Fischer,  Loftus  v.  (Cal.)   ma 

Fisher  t.  Kelly  (Or.)  14(J 

Fisher,  State  v.  (Mont.)  III7 

Fisk  T.  French  (Cnl.)  161 

Fitch,  Aacba  v.  (Cal.)   286 

Fitzhush  T.  Spear  (Colo.  App.)  G'JTt 

Plannngan.  Christ  t.  (Colo.  Sup.)  (iS:i 

Polsom,  Saint  v.  (N.  M.)   1117 

Po-lsom.  United  States  t.  (N.  M.)  447 

Ford,  Davis  v.  (Wash.)  883 

Forest  Grove  Door  &  Lumbering  Co,  v.  Mc- 

Pherson  (Or.)    8R4 

Fortain  v.   Smith   (Cal.)   ysi 

Frantz  T.  Idaho  Artesian  Well  &  Drillins 

Co.  adaho)   TT1026 

Freeman  \.  McAtee  (Kan.  App.)   40 

French.  Fisk  t.  (Cnl.)   101 

Fngitt,  People  t.  (Cal.)  379 

Fnlton,  Kansas  City  Inv.  Co.  t.  (Kan. 

App.)   188 

Furth,  Ponda  t.  (Wash.)  241 

Gamble,  Lasserot  T.  (Csl.)  917 

Gamble,  Morrison  t.  (Utah)  II04 

Garnier,  City  of  Kansas  City  t.  (Kan. 

„Sup.)    707 

Garrett      Struble  (Kan.  Sup.)  943 

Gamgos,  Ex  parte  (Or.)  1118 

Gaston  t.  Gastoo  (Cal.)  eoo 

Gavin,  Swain  v.,  two  cases  (Cal.)  II14 

Gay  T.  Thomas  (Okl.)  573 

George,  Sharp  v.  (Aris.).   212 

German-American  Safe-Deposit  A  Savings 

Bank,  City  of  Tacoma      (Wash.)  2r>fi 

Gibbms,  Harris  v.  (Cai.)  ,,,,  29** 

Gifford  V.  Callaway  (Colo.  App.)  626 

Gienot'T,  Mannlnff      (Nev.)   Ssi! 

Gillett  V.  Taylor  (UUh)   I009 

Gilmore,  Me^th  v.  (Wash.)   1032 

Girard  Fire  &  Marine  Ins.  Co.,  Dodse  t. 

(Kan.   Apn.)  ,   1115 

Glss  V.  Glas  (Cal.)   "  (H;7 

Glasscock.  Wolverton  v.  (Wash.)   2rt.t 

Gleason,  State  t.  (Wash.)  104:1 

Glosser,  Slosson  t.  (Cal.)   27 tj 

Godsmnn,  Riethmann  v.  (Colo.  Sup.)   tjf^ 

Goldsmith  v.  Board  of  Sup'rs  of  City  and 

County  of  San  Francisco  (Cal.)  816 

Golinsky  v.  Allison  (Cal.)   ar. 

Goodale  v.  Midda  ugh  (Colo.  App.)  H 

Goodrich  v.  Loupe  (Cal.)   77 

Goodsell  V.  Ashworth  (Cnl.)  !l066 

Grace  Methodist  Episcopal  Church.  San- 
chez T.  (Cal.)   2 

Granger  v.  Robinson  (Cal.)  (VH 

Gray.  State  V.  (Nev.)..   soi 

Grayson.  Clamo  v.  (Or.)  41(5 

Gieat  Northern  R.  Co.,  McDonald  v.  (Idaho)  7mj 
Gr«it  Northern   R.   Co.,   McDonough  v 

(Wash.)   3^4 

Great  Northern  R,  Co.,  Turner  v.  (Wash  )  243 
Green,  Chicago,  R.  L  &  P.  R,  Cto.  v.  (Kan 

App.)   200 

Greenlee  t.  Smith  (Kan.  App.)  543 

Greer      Payne  (Kan.  App.)   ij)o 

Griffin  T.  Dingley  (Cal.)  457 

Grigsbj,  Taugha  t.  (Colo.  App.)  624 


Groezinger  t.  Sntro  (Cal.)  1113 

Grow,  Malbon  v.  (Wash.)   ijj; 

Gnibel,  City  of  Kansas  City  v.  (Kan.  Sup.)  lU 

Guild  Gold-Min.  Co.  t.  Mason  (Cal.)  dOl 

Gund  T.  Parke  (Wash.)  jWS 

Gurrey,  Eastman  v.. (Utah)  828 

Haines,  Board  of  Com'n  of  Washita  Coun- 

ty  T.  (Okl.)   ff'l 

Hdl  T.  Elgin  Dairy  Co.  (Wash.)  1049 

Hail,   Darlington-Miller  Lomher  Co.  T. 

(OkU   ^ 

Hail,  Long  Island  Ins.  Co,  of  Brooklyn  T. 

(Kan.  App.)    47 

Hull,  Neuforth  v.  (Kan.  App.)  

Hallack  V.  Traber  (Goto.  Sup.)  110 

Haniblin,  Rohrbaugh  v.  (Kan.  Sup.)   iW^ 

Hamburg-Bremen  r'ire  Ins.  Co.,  Dodge 

(Kan.  App.)    '-^ 

Hamilton,  City  of  Denver  v.  (Colo.  App.).in.^ 

Hammer,  Hansen  v.  (Wash.)  

Hanley  v.  Haulcy  (Cal.)  y^-f 

Uannon,  Davis  T.  (Or.)  

Hansen  v.  Hammer  (Wash.). . ...........  33- 

Hansen,  McNeil  v.  (Cal.)  ll**'"^ 

Hansitig  v.  Territory  (Ukl.)  50!> 

Uardy,  Holden  v.  (Utah)   <<>^ 

Harkness.  Longwell  v.  (Kan.  Sup.)  30i 

Harmon  v.  Hawkins  (Mont.)  439 

Harris  v.  Gibbiu^  (Cal.)  

Harris  v.  Harsch  (Or.)   141 

Harris,  People  v.  (Cal.)   »i02 

Harsch,  Harris  v.  (Or.)   1^1 

Hart  V.  Kimberly  (Cal.)  61t* 

Hart  Lumber  Co.  v.  Bucker  OVash.)  

Hartmanv.  Back  (Or.)  1118 

Hartzell,  Bane  v.  (Kan.  Sup.)  IHJl 

Harvey,  Hendrickson  t.  (Kan.  App.). ..  .1003 
Haskell  t.  Denver  Tramwar  Co.  (Colo. 

Sup.)    121 

Haskett  v.  Osborne  (Kan.  App.)  1116 

Hastings  v.  Montana  Union  R.  Co.  (MonL)  2(J4 

Hatch,  State  v.  (Kan.  Sup.)  708 

Hattabaugh      Vollmer  (Idaho)  831 

Hawkins,  Harmon  v.  (Mont)  439 

Hayes  V.  Davis  (Nev.)  888 

Hayes,  State  v.  (Utah)  732 

Hayford  v.  Wallace  (Cal.)  293 

Hayford     Wallace  (Cal.)  301 

Hayner  v.  Trott  (Kan.  App.)   37 

Heiskell  v.  Landrum  (Colo.  Sup.)   12(> 

Hendricks,  Sea  well  v.  (Okl.)  SCu 

Hendrickson  v.  Harvey  (Kan.  App.)  10«>.'l 

Heoningsan,  Wolters  v.  (Cal.)   277 

Henrie.  Missouri  Pac.  R.  Co.  v.  (Ka  1.  App.)  1*76 

Herriraan  v.  Meozies  (Cal.)   730 

Hescher,  City  of  Kansas  City  t.  (Kan. 

,  App.)   1005 

HiKgins,  City  of  San  Diego  v.  (Cal.)  9*23 

Hill  V.  Lowman  (Wash.)  1042 

Hill,  Baldwin  v.  (Kan.  App.)  329 

Hill,  City  of  Oklahoma  City  t.  (Okl.)  Si\S 

Hill.  Taylor  v.  (Cal.)  022 

Iliiiton,  Brown  v.  (Cal.)  1113 

Hinlon,  Fameworth  v.  (Cnl.)  1113 

HiDtoa,  McDonald  V.  (Cal.)   S70 

Hodson  V.  Union  Pac.  II.  Co.  (Utah)  270 

Hojran,  Perry  v.  (Kan.  App.)   QfHi 

Holctimb  V.  Roed  (Idaho)  I(tl9 

Holden  v.  Hardy  (Utah)   7ni; 

Holdpn,  State  v.  (Utah)  lift" 

Hol.Micer,  State  v.  (Wash.)   652 

Holland,  Curry  t.  (Cal.)   4 

Holland,  Stuuklo  v.  (Kan.  App.)..,?!."  410 
Holt,  Diebold  Safe  &  Lock  Co.  v.  (Okl.)..  612 
Home  Ins.  Co.  v.  Atchison,  T.  &  S.  P  R 

Co.  (Kan.  App.)   .  ;  179 

Home  Ins.  Co.  of  City  of  New  York,  Ste- 
phens V.  (Utah)....   ^  Ills 

Hook,  State  v.  (Kan.  App.)......... 44 

^B™  i7-  Citizens'  Savings  &  Conuneridal 

Bank  of  Denver  (Colo.  App.)   saA 

Horner  v.  Christy  (Okl.)......   gei 

I^'whoe-KellT    Banking  Co. 
(wasb.)   409 


Digitized  by 


Google 


CASES  BEPOBTBD. 


Iz 


HortoD  T.  Jack  (CaU  920 

Hotaline,  Laver  y.  <Cal.)  107O 

House.  Id  re  <CoIo.  Sup.)   117 

Howard  v.  Devol  (Wash.)  235 

Howard,  State  t.  (Wash.)   650 

Howard  Inrestment  Co.  t.  Beaton  Land 

Co.  (Kan.  App.)   989 

Howell,  In  re  (Cal.)   X59 

Hiiebes.  First  Nat.  Bank  of  Ft.  Collins  T. 

(Cal.)    272 

Hnaton,  Kennah  t.  (Wash.)  236 

Idaho  Artetuan  Well  &  Drilling  Oo.,  Frantz 

T.  adaho)  102fl 

Idaho  CannI  Co.,  Arave  t.  (Idaho)  1024 

Interstate  SaTiDgs  &  Loan  Ass'n,  Ap[ieal  of 

(Waah.)    644 

Ispusee  T.  Austin  (Wash.)  394 

Iversen  t.  Superior  Court  (Cnl.)  817 

Ivey  v.  Kern  County  Land  Co.  (Cnl.)  926 

I  X  L  Lime  Co.,  Santa  Cruz  Butchent' 
L'nion  t.  (Cal.)  882 

.Tack.  Horton  t.  (Cal.)  920 

Jnrk'a  Estate.  In  re  (Cnl.)  1067 

Jackson  t.  Kincaid  (Okl.j.  687 

Jacoha  v.   First  Nat.  Bank  of  Puyallup 

(WBfih.)    390 

.laT.  Sehnell  t.  (Okl.)   R9« 

Jeffs.  Bank  of  British  Columbia  T.  (Waah.)  247 

Jesninga  t.  Brown  (CaL)   77 

Jennings.  Wasatch  MIn.  Co.  v.  (Utah)  1106 

Jerwhe.  dty  of  Kansas  City  v.  (Kna.  Sap.)1115 
J.  P.  Hart  Lumber  Co.     Rncker  (Wash.) . .  7*28 

Johns,  ScattOTjtood  t.  (Kan.  Sup.)  

Johnson  t.  Johnson  (Kan.  Snp.)   700 

JdmaoD,  Bridal  Veil  Lnmberliur  Ga  t.  (Or.)  790 
Johnson.  City  of  Denver  v.  (Colo.  App.) . .  621 1 

Johnson,  State  v.  (Mont.)   440  | 

Jt^nson.  State  t.  (Mont)   633 

Johnson,  Wilson  t.  (Kan.  App.)   833 

Johnson  &■  Larimer  Dry-GoooB  Oo.  T.  Oor- 

nell  (Okl.)  860 

Johnston.  Brans  T.  (Oal.)  906 

Jones,  People's  Sav.  Bank  of  Fresno  t. 

(Cal.)   278 

Jones,  Van  De  Mark  T.fKan.  App.). ......  53 

Jordan.  Ete  Mattos  7.  (Wash.)  402 

Jory  Palace  Dry-Goods  ft  Shoe  Oo.  (Or.)  786 
JtirKens  t.  New  York  Life  Ins.  Oo.  (Onl.). .  886 

Jurgenson  t.  Diller  (Gel.)  610 

Justices'  Coort  of  dty  and  County  of  San 

Francisco,  Raoer  t.  (OaL)  870 

Kahn  T.  Sntro  (GaL)   87 

KaiisAs  City,  Ft.  S.  ft  M.  R.  Co.,  Board  of 

Com'rs  of  Wyandotte  County  T.  (Kan. 

App.)   1013 

Kansas   City   Inv.  Co.       Fulton  (Kan. 

App.)    188 

Kanftteino' t.  Clyne  (Idaho)  1019 

Kaufman  t.  Superior  Court  (Cal.)  904 

Keefe,  Peycke     (Cal.)   78 

KHley  t.  Pierce  County  (Wash.)   2.1.3 

Kelley  t.  Sersanous  (Cat.)  299 

Kelley  t.  Stevens  (Kan.  Sup.)  94;i 

Kellogg  T.  King  (Cal.)  166 

Kelly  T.  Lemberger  (CTal.)   8 

Kelly,  Fisher  t.  (Or.)  146 

Kelly,  Pittsbnrg  Electric  R.  Co.  t.  OSajL 

Sup.)    945 

Kendridc,  Eppinger  v.  (Cal.)  ;  Hi  .3 

Kennah  t.  Huston  (Wash.)  236 

Kennedy,  Andrew       (Okl.)  485 

Kennedy  ft  Shaw  Lumber  Co.  t.  Priet 

(Cal.)    903 

Kent  T.  Williams  (Cal.)  462 

Kem  County  Land  Co..  iTey      (Cal.)  926 

Kimball.  Pacific  (3oast  S.  S.  Oo.  t.  (Oal.). .  275 

Kiroberiy,  Hart  v.  (Cal.)   618 

Kincaid.  Jackson  t.  (Okl.)   587 

Kindikiw  t.  Midland  Blevator  Co.  (Kan. 

Sop.)    703 

King,  Kellogg  t.  (Cal.)   166 

King  County,  Kuapp  t.  (Wash.)  1(H7 

Kinney,  Lata  t.  Qier,)  237 


Pace 

KIrkwood,  State  v.  PtVasb.)  

Koabe,  Myers  t.  (Kan.  App.)  472 

Knapp  T.  King  County  (Wash.)  1047 

Knight  T.  Beckwith  C3omniercial  Oo.  (Wyo.)..1091 

Knott,  Northrop  v.  (Cal.)  599 

Koon,  Burchinell  t.  (Colo.  App.)  932 

Krech,  City  of  Tacoma  v.  (^VaBh.)  255 

Krohn  t.  Lambeth  (Cal.)  164 

Kuhn  T.  UcKay  (Wyo.)  863 

Ladd,  Flore  v.  (Or.)  144 

Lambeth,  Krohn      (Cal.)   164 

Lander  t.  PoUard  (Kan.  App.)  975 

Lander  T.  Pollard  (Kan.  App.)....  1116 

Landers,  Bnrris  v.  (Cal.)  19Z 

Landmm,  Heiskell     (Colo.  Sup.)   120 

Lane  v.  Turner  (Cal.)  290 

Lane,  Larkin  t.  (Kan.  App.)  997 

Lane,  Mt  Lincoln  Coal  Co.  r.  (Colo.  Sun.)  6S2 
Langford,  Raft  RlTer  Land  ft  Cattle  Go. 

T.  (Idaho)  1024 

Langley,  Simpson  t.  (Colo.  Sup.)  119 

Largey      CQapman  (Mcuit.)  808 

Larkin  t.  liOne  (Kan.  Appl).  997 

Larrabee.  People  t.  (Cal).  922 

Larsen,  Daly  t.  (Or.)  143 

Lasserot  v.  Gamble  (Cal.)..  917 

Latah  County,  City  of  Moscow  v.  (Idaho).  874 

r^tah  County,  Normoyle  t.  (Idaho)  831 

Laurintz,  People  v.  (Cal.)  613 

Laver  V.  Hotaling  (Cal.)  1070 

Lawler  t.  Bashford-Bormister  Go.  (Arls.)  72 

Laydon,  McAlpine  v.  (Ca!.)  865 

Leary,  Ertle  v.  (Cal.)   1 

Lemberger,  Kelly  v.  (Col.)   8 

Lemhi  Mining,  Milling  ft  Reduction  Co., 

Benham  T.  (Mont)  816 

Leonard  v.  Board  of  Gom'ra  of  Garfield 

County  (Colo.  App.)   216 

I«onard,  Board  of  Com'rs  of  Kingman  Coun- 
ty T.  (Kan.  Sup.)  900 

Lermo,  Territory  v.  (N.  M.)   16 

Levan,  Brown  t.  (Idaho)  661 

Levy  T.  Scott  (Cal.)  892 

Fjewia  t.  Mutual  Life  Ins.  Co.  of  New  York 

(Colo.  App.)    621 

Lieuallen,  Comm«-cial  Bank  of  Moscow  t. 

adabo)   1020 

Little,  Brighton  ft  M.  P.  Irrigation  Go.  t. 

(UUh)    268 

Live-Stock  Gazette  Pab.  Oo.  t.  Union 

Stock-Yard  C!o.  (Cal.)  286 

Lloyd,  Camahan  t.  (Kan.  App.)  823 

Lobitz,  Darlington-Miller  Lumber  Co.  T. 

(Okl.)   481 

Luckrow  V.  Cline  (Kan.  App.)  720 

Ijockwood  Mortg.   Co.,   Dykes  t.  (Kan. 

Sup.)    711 

Loftus  y.  Fischer  (Cal.)  1113 

Lon?,  Western  Nat.  Bank  of  York,  Pa.,  v. 

(Kan.  App.y    643 

Long  Beach  Land  &  Water  Co.,  Dunn 

(Cal.)    607 

Long  Creek  Bldg.  Aas'n  v.  State  lae.  Co. 

(Or.)  S66 

Long  Island  Ins.  Oa  of  Brooklyn  T.  Hall 

(Kan.  App.)    47 

Jjongweli  T.  Harkness  (KAn.  Snp.)  307 

Los  Angeles  ConaoL  Electric  R.  CJo.,  Everett 

V.  (Oil.)    889 

Los  Angeles  County,  Oraage  County  t. 

(Cal.)  .....TTT...... ......  ITS 

Loupe,  Goodrich  v.  (Cal.)   77 

Love,  Phillips  v.  (Kan.  App.)   55 

Loveday  v.  Norton  (Wash.)  1119 

Lowman,  Hill  v.  (Wash.)  KM'J 

Lowrey     Svard  (Colo.  App.)  619 

Lucero,  Territory  v.  (N.  M.)   18 

Lose  T.   Union  Pac.  R.  Co.  (Kan.  Sup.)...  768 

Lutx  V.  Kiuney  (Xev.)..-  257 

L.  Wolff  Mauurg  Co.,  Clifford  t.  (Colo. 

App.)  214 

McAlpIne     Laydon  (Cal.)  865 

McAtee,  Freeman  t.  (Kan.  App.)   40 

McCalla  t.  Daugherty  (Kan.  App.)   80 


Digitized  by 


Google 


46  PACIFIC  BBFOBTSa. 


McOarthy,  People  t.  (Cal.)  1073 

McCaogiier  t.  ^uette  (Cal.)  666 

McClure  t.  Board  of  Com'ra  of  La  Plata 

Count7  (Colo.  Sop.)  677 

McGook  T.  Biyan  (OkL)  506 

McGoole,  Smith  t.  (Kan.  App.)  988 

McCord,  Bradr  A  Co.  t.  Albany  Coontr 

Nat.  Bank  o£  Laramie  City  (Wyo.)  1093 

McOormick.  State  t.  (Kan.  Sup.)  777 

McCormick  Blarreating-Macb.  Co.  t.  Reiner 

(Kan.  AppJ   639 

UcCully  T.  Cooper  (Cal.)   82 

McCulIy  T.  O'Connor  (Cal.)  1113 

McCune  v.  People  (Colo.  App.)  1083 

McCune,  People  t.  (Utah)  608 

McDonald  t.  Great  Northern  R.  Co.  (Idaho)  7(Mi 

McDonald  t.  Hinton  (Cal.)  870 

McDonald,  Sherman  County  Bank  t.  (Kan. 

Sup.)   703 

McDonald,  State  t.  (Utah)  872 

McDonald.  State  t.  (Kan.  Son.)   966 

McDonough  T.   Great  •  Nortbern  B.  Co. 

(Wash.)  334 

McGaffer,  People  t.  (Colo.  Sup.)   {KVi 

McGee,  Mason  v.  rWash.)  237 

McGrew.  Cannon  t.  (Cal.)  403 

Mclntire,  Board  of  Com'rs  of  Arapahoe 

County  T.  (Colo.  Sup.)  638 

MclDtlre,  Sharp  t.  (Colo.  Sup.)   115 

McKay,  Kuhn  t.  (Wyo.)   853 

Mackay,  Richardson  t.  (Okl.)  546 

McKeany  t.  Black  (Cal.)   3S1 

McKee  t.  Whitworth  (Wash.)  1045 

McKinley-Lannine  Loan  &  Trust  Co.  t. 

BasBett  (Kan.  App.)  999 

McKinatry  t.  Citizens*  Bank  of  Wichita 

(Kan.  Sup.)   302 

Maclellan  t.  Seim  (Kan.  Sup.)  959 

McMahon  t.  Thomas  (Cal.)  732 

McMiilleii  T.  Wiutield  Building  &  Loan 

Ass'n  (Kan.  App.)  410 

McMnrtry.  Sauer  v.  (Okl.)  576 

McNeU  T.  Hansen  (Cal.)  1065 

McPherson,  Forest  Grove  Door  &  Lumber- 

inir  Co.  v.  (Or.)  884 

Madden,   Acme   Harvester   Co.  (Kan. 

App.)   319 

Maddox  t.  Tague  (Mont.)   535 

Maddoi,  Tecumseh  State  Bank  v.  (Okl.)..  543 
Mahaffy,  Uuion  Pac.  B.  Co,  v,  (Kan.  App.)  187 
Mabanes  t.  Dartmouth  Sav.  Bank  (Kan. 

App.)  412 

Main,  People  t.  (Cal.)  012 

Malbon  v.  Grow  (Wash.)   330 

Manning  t.  Gignonx  (Nev.)   886 

ManHpeaker         Bank   of  Topeka  (Kan. 

App.)  1012 

Man-h  v.  Barnet  (Cal.)   152 

Marsh,  In  re  (Cal.)  1072 

Marsh  v.  Cavanaiifth  (WaBh.)   239 

Marshall  t.  Murnliy  (Kan.  App.)  !l7;t 

Marshall  t.  Van  De  Mark  (Kan.  Sup.)  308 

Martin,  Ellia  v.  (Kan.  Sup.)  1^5  ' 

Marvin  v.  iStimpson  (Colo.  Sup.)  673 

Mason  v.  McGee  (Wash.)  237 

Mason,  Atchison,  T.  &  S.  F.  R.  Co.  T. 

<Kan.  App.)    31 

Mason,  GuiM  Gold-Min.  Co.  v.  (Cal.)......  901 

Mnsterson,  Watterson  v.  (Wash.)  1041 

Mntasce  v.  Matasce  (Or.)  lllS 

Mater  v.  American  Nat.  Bank  of  Doiivor 

(Colo.  App.)    221 

Mattson,  Asplund  T.  (Wash.)  341 

Maxwell.  Shain  v.  (Cal.)  1009 

May,  Power  v.  (Cal.)   « 

May,  State  v.  (Kan.  Sup.)   7'^t 

Megrath  v.  Gilmore  (Wash.)  1032 

Menger  v.  Carruthera  (Knn.  Sup.>  712 

Menzies,  Herriman  v.  (Cal.)   730 

Merrill  v.  Spencer  (Utah).......  1096 

Merrimack  River  Sav.  Bank  t.  Cnrry  (Kan. 

App.)   204 

Metschan,  State  v.  (Or.).....   791 

Meyers,  Citv  of  Oklahoma  City  v.  (Okl.). .  552 
Meyero.  State  t.  (Nev.)   61 


Michaels,  Sotrthem  Kansai  R.  Ga  t.  (Kan. 

Sup.)   .--.v  ***** 

Michigan  Fire  A  Marine  Ins.  Co.  t.  Widi 

(Colo.  App.)   

Middaugh.  Goodale  T.  (Colo.  App.).;..-.  1^ 
Midland  Elevator  Cc  Ktachtow  v.  (Kan. 


Sup.)    tn.-,' 

Miles  T.  Woodward  (Cal.)  }y'*2 

Miles,  State  v.  (Wash.)  

Miller  T.  People  (Colo.  Sup.)   1" 

Millikan  v.  Booth  (Okl.)   *^ 

Million  T.  Soulo  (Wash.)  .••■/^•" 

Missouri  Pac   R.   Co.  v.   Henne  (Kan. 

^pp  J    976 

Mitchell,*  State  V.  *  (Kan.  App.) . .  -  -   Ml 

Mitchell,  Lewis  &  Staver  Co.,  Perkins  t-,^™- 

(Wash.)   

Mix,  Morris  v.  (Kan.  App.)   XV 

Mofifett  V.  Boydstun  (Kan.  App.)- ■■  ~* 
Montana  Union  R.  Co.,  Hastings  v.  (Mont.)  ^^ 

Montgomery,  Clerf  v.  (Wash.)  -*^^r 

Moody,  Booth  v.  (Or.)  

Moore,  City  of  Oregon  City  v.  (Or.)  iOij. 

Moore,  State  v,  (Wash.)  

Moore.  Stevens  v.  (Kan.  App.)  

Morgan  v.  Saline  Valley  Bank  (Kan.  App-)  ©1 
Moroni  &  ML  P.  Irrigating  Ditch  Ca,  West 

Point  Irrigation  Co.  v.  (Utah)  

Morris  T.  Case  (Kan.  App.)   ^ 

Morris  T.  Mix  (Kan.  App.)  

Morris  T.  People  (Colo.  App.)  

Morrison  T.  Gamble  (Utah).  

MoiTiBon  V.  Rodgers  (Cal.).  ............. -ly^- 

Mosely  v.  Southern  Manufg  Co.  (Okl.)..-  5»'S 

Moser,  Bench  v.  (Kan.  App.)  

Mosher  v.  Bruhn  (Wash.)  ■  3fM 

Mount  Lincoln  Coal  Co.  v.  Lane  (C!oIo.  Sup.) 

Mudgett,  Miinson  v.  (Wash.)  

Mallan  t.  State  (Cal.)  •  •  •  -  670 

Mulnix  T.  Mutual  Ben.  Life  Ids.  Co.  (Colo. 

Sup.)   123 

Mulnix  T.  Untual  Ben.  Life  Ina.  Go.  (Colo. 

Sup.)   --.  127 

Mulnix  V.  Mutual  Benefit  lAte  Ins.  Co.  

(Colo.  Sup.).  -x-lilJI 

Multnomah  St.  R.  Co.,  Remillnrd  v.  (Or.)1118 
Munkers  v.  Farmers'  &  Merchanta*  Ina.  Co. 

(Or.)   850 

MunseU  v.  Beals  (Kan.  App.)  ©§4 

Manflon  v.  Mudgett  (Wash.)   — ^ 

Murphy  v.  Clayton  (Cal.)   400 

Murphy,  Martthall  v.  (Kan.  App.)...  ^i',, 

Murray  v.  Swanson  ( Mont.)   441 

Mntual  Ben.  Life  Ins.  Co.,  Mulnix  v.  (Colo.  

Sup.)   123 

Mutual  Ben.  Life  Ins.  Co.,  Molnix  v.  (Colo. 

Sup.)   127 

Mutual  Benefit  Life  Ins.  Co.,  Mulnix 

(Colo.  Sap.)  1114 

Mutual  Life  Ins.  Co.  of  New  York,  Lewis 

v.  (Colo.  App.)    621 

Myers  v.  Knabe  (Kan.  App.)   472 

Nash,  New  Bngland  Trust  Co.  v.  (Kan. 
App.)    0S7 

National  Bank  of  Commerce,  Board  of  Ed- 
ucation of  City  of  Hutchinson  v.  tKan. 

App.)   se 

National  Bank  of  Pittsburg,  Deeta  t.  (Kan. 

Sup.)    306 

Ninry,  ChapmitD  v.  (Cal.)   SG7 

Nelson  V.  First  Nat.  Bank  of  La  Junta 

(Colo.  App.)   879 

Neuforth  v.  Hall  (Kan.  App.)  982 

Nevada  Cent.  R.  Co.,  Watt  v.  (Nev.)   52 

Nevada  Cent  R.  Co..  Watt  v.  (Nev.>  720 

Nevada  Southern  R.  Co.,   Woodbury  t. 

(CaM   862 

New  England  Trust  Ca  T.  Naah  (Kan. 

App.)    ©87 

Newkirk  v.  Noble  (Colo.  App.)   15 

Newman,  Rankin  v,  (Oal.j  742 

New  York  Life  Ins.  Co.,  Jurgens  t.  (Cal.).  .  3S(; 
NioBi  V.  Empire  Steam  Laundry  (Cal.)...  153 
Nix,  Barta  t.  (Wash.)  ...7.  .  .  i;  ^1033 


703 


niniii7Pd  hv  Google 


GASBS  HEPOBTSD. 


xl 


Nobte  T.  AtchlBon,  T.  A  S.  F.  B.  Co.  (OkL)  488 

Noble,  Newkirk  t.  (Colo.  App.)   15 

.\urn107le  V.  Latah  Coant?  (laaiio)  831 

Northpm  Pac.  R.  Co.,  Beck  t.  (Mont.)  1116 

^o^them  Fac.  R.  (Jo.,  Saiea  v.  (Moiit.) . .  .lliti 

Northern  Pac  R.  Co.,  Vogel  v.  (MontJ  1117 

North  Point  Consolidated  Irrigation  Co.  T. 

Utah  &  Salt  Lake  Canal  Co.  (Utah)  824 

Northrop  T.  Knott  (OaU.   599 

N'orthwesto'n  &  Pacific  HTpotheek  Bank  t. 

Siikadorf  (Wa«h.j  1027 

Norton,  Lorcd^  t.  (Wash.).....  ..1119 

O'Connell,  City  of  Cheyenne  T.  (Wyo.).  ..HtSS 

O'Connor,  McCully  v.  (Cal.)  1113 

Olda,  ConKdon  T.  (Mont.)  261 

Olympia  Door  &  Lamber  Ca.  Fatten  T. 

(Wash.)    237 

O'.Marr.   Chicago  Title  &  Trust  Co.  T. 

(Mont)   809 

O'Neill,  fidgerton     (Kan.  App.)  200 

Oppenheimer,  Donnerberg  t.  (Wash.)  254 

Orange  Connty  t.  Los  Angeles  County 

tr-Ai.)   173 

Orrick,  Armour  Packing  Co.  T.  (Okl.)  573 

Osbonie,  Hnskett  t.  (Kan.  App.)  1116 

Osborne  &  Co.  t.  Connor  (Kan.  App.)....  327 

Osborne  &  Co.  t.  Sterens  (Wash.)  1027 

Oamun  t.  Winters  (Or.)   780 

t)ttisoa  V.  Edmonds  (Wash.)  398 

Oiidin  T.  Grossman  (Wash.)  1047 

Owens,  State  t.  (Wash.)  1039 

Pabk>  T.  People  (Colo.  Sup.)  636 

Pacific  Beach  Co.,  Thcmins  t.  (Cal.)  8!)9 

Pacific  Coast  S.  S.  Co.  t.  Kimball  (Cat.). .  275 
Pacific  Lounge  &  Mattress  Co.  t.  Rudebedc 

(Wash.)    392 

Padilla.  Territory  t.  (N.  M.)   34« 

Palace  Dir-Ooods  &  Shoe  Co.,  Joiy  T.  (Or.)  780 

Pnric.  State  t.  (Kan.  Sup.)  713 

Parke.  Gnnd  v.  (Wash.)  408 

Pariin  &  Orendorff  Co.  v.  Schram  (Okl.)  - .  490 

Patterson  v.  Patterson  (Kan.  Sup.)  304 

Patton  T.  Olympia  Door  &  Lumber  Co. 

(Wash.)    237 

Paulsen,  Ex  parte  (Cal.)  1114 

Paulsell,  People  T.  (Cal.)   734 

Parey,  Southern  Kansas  R.  Co.  t.  (Kan. 

Sup.)   969 

Payne     Spokane  St.  R.  Co.  (WashO  1054 

Payne,  Greer  t.  (Kan.  App.)   190 

Payne,  Snell  v.  (Cal.>  1069 

Payne,  Springfield  Fire  &  Marine  Ins.  Co. 

V.  (Kan.  Sup.)   815 

Pearson,  aty  of  Seattle  T.  (Wash.)  1053 

Peckham,  Stith  t.  (Okl.)  664 

Pehrson  t.  City  Conndl  of  Cltj  of  Ephnlm 

(Utah)    657 

Pecvle  T.  Armstrong  (CaL)  611 

People  T.  Babeock  (Cal.)  818 

People  T.  Barker  (Ool.)  601 

People  T.  Boughton  (Ck>Io.  Sup.)  132 

People  T.  Colorado  E.  R.  Co.  (Colo.  App,).  219 

People  T,  Crespi  (Cal.)  863 

People  T.  Cnmminjrs  (Onl.)  284 

People  T.  OammingB  (Cal.)  1114 

People  v.  Davie  (OaU  •  150 

People  T.  District  Court  of  Arapahoe  Coun- 
ty (Ok).  Sim.)   681 

People  ▼.  District  Court  of  Arapahoe  Oiunty 

(O>lo.  App.)   844 

People  ▼.  Emtinger  (Cal.)   97 

People  T.  Fugftt  (Cal.)  379 

People  T.  Uarris  (Cal.)  602 

People  T.  Larrabee  (Cal.)   922 

People  T.  Lanrintz  (Cal.)  613 

People  T.  McCarthy  (Gai.)  1073 

People  T.  McCune  (Utah)  658 

People  T.  HcGaff^  (Colo.  Sup.)  930 

People  T.  Main  (CaU  912 

People  T.  PanlseU  (CaL)  734 

People  T.  Ratz  (Cal.)  915 

People  T.  Bodgers  (CaL)   740 

People  T.  Row  (Cal.)  1059 

People  T.  Bandera  (CaL)  1S8 


Pait 

People  T.  Superior  Onrt  of  Gtj  and  County 

of  San  Francisco  (Cal.)  383 

People  T.  Tallmadge  (Cal.)  282 

People  T.  Tallmadge  (Cal.)  1114 

People  T.  Tarboi  (Cal.)  896 

People  T.  Thompson  (Cal.)  907 

People  T.  Thompson  (Cal.)  912 

People  T.  Whiteman  (Cal.)   99 

People  T.  Worthington  (Calj  1061 

People,  Benedict      (Colo.  Siin.)  637 

People,  Board  of  Com'rs  of  (rrand  County 

T.  (Colo.  App.)   107 

People,  Boykin  t.  (Colo.  Sup.)  635 

People,  Fahey  t.  (C!o1o.  App^  836 

People,  Farmers'  High  Line  Canal  &  Res- 
ervoir Co.  v.  (Colo.  App.)  1115 

People,  Farrell  t.  (Colo.  App.)  841 

People,  McCnne  t.  (Colo.  App.)  .....1083 

People,  Miller  t.  (Colo.  Sup,)   Ill 

People,  Morris  v.  (Colo.  App.)  691 

People.  Pablo  v.  (Colo.  Sup.)  636 

People,  Robinson  t.  (Colo.  Sup.)  676 

People,  Waters  T.  (Colo.  Sup.)   112 

People  B  Sav.  Bank  v.  Colorado  Min.  Exch. 

Bldg.  Co.  (Colo.  App.)   620 

People's  Say.  Bank  of  Fresno  v.  Jones 

(Cal.)  ...    278 

Pepperall  v.  City  Park  Transit  Co.  (Wash.)  407 
Percival  t.  Cowychee  Sc.  Wide  Hollow  Irri- 
gation Dist.  (Wash.).  103B 

Perkins  t.  Mitchell,  Lewis  &  Staver  Co. 

(Wash.)  1039 

Perry  t.  Hogan  (Kan.  App.)   996 

Petera,  Onsolidatcd  Canal  Co.  t.  (Ariz.). .  74 
Z'eterson  t.  Sheriff  of  City  and  County  of 

San  Francisco  (Cal.)  1060 

Peycke  t.  Keefe  (Cal.)   78 

Phelps  T.  City  of  Tacoma  (Wash.)  400 

Phelps.  Atchiscoi,  T.  &  S.  F.  R.  Co.  t. 

(Kan.  App.)    183 

Phentcie  t.  Powell  (Colo.  App.)  844 

Phillips  T.  Corbin  (Colo.  App.)  224 

Phillips  T,  Love  (Kan.  App.)   55 

Pickering,  State  v.  (Kan.  Sup.)  314 

Picott.  Andola  T.  (Idaho)   0'28 

Pierce  County,  Kelley  v.  (Wash.)  253 

Pilkington,  Ex  parte  (Or.)  1118 

Pittman  v.  City  of  Ki  Reno  (OkH  495 

Pittsburg  Electric  R.  Co.  v.  Kelly  (Kan. 

SupJ    945 

Pix,  Town  of  Tumwater  y.  (Wash.)  388 

Piatt,  Reese  v.  (Kan.  App.)  990 

Plummer  y.  Weil  (Wash.)  648 

Pollard,  lender  y.  (Kan.  App.)  075 

Pollard,  Lander  v.  (Kan.  App.)  1116 

Poison  y.  Purcel!  (Okl.)  578 

Pomeroy,  State  y.  (Or.)  797 

Poncin  y.  Furth  (Wash.)  241 

Porter,  Scully  y.  JKan.  Sup.)  313 

Porter  Bros.  Co.,  Bergtholdt      (Cal.)  738 

Port  Townsend  BQatnem  R.  Co.  v.  Weir 

(Wash J  1044 

Potter.  WIeland  v.  (Colo.- .^p.)   370 

Pottkamp  y.  Buss  (Cal.)  169 

Pottkamp  T.  Buss  (Cal.)  673 

Potvin   y.   Denny  Hotel   Co.   of  Seattle 

(Wash.)    654 

Powell,  Pheoide  y.  (Cola  Am.)   844 

Power  y.  May  (Cal.)   8 

Pratt,  Eslinger  y.  (Utah)  703 

Prescott,  Roberts  v.  (Wash.)   642 

Price,  Shears  y.  (Kan.  Sup.)  1115 

Priet.  Kennedy  &  Shaw  Lumbn  Co.  t. 

(Cal.)    003 

Proctor  T.  Stuart  (Okl.)  501 

Prunelle,  City  of  Caldwell  r.  (Kan.  Sup.). .  040 
PurcdL  Poison  T.  (OkL)  578 

Raft  River  Land  &  Cattle  Co.  T,  Langford 

(Idaho)   1024 

Randall,  Burton  v.  (Kan.  App.)  826 

Rands  v.  Clarke  County  (Wash.)  1119 

Rankin  y.  Newman  (Cal.)  742 

Ratz,  People  v.  (Cal.)   915 

Rauer  v.  Justices'  Court  of  City  and  Coun- 

ij  of  Saa  Francisco  (Gal.)  870 


Digitized  by 


Goo 


xU 


4(i  FACmC  aBFOBTBB. 


Raner  t.  Wolf  (Cal.)  902 

Bedford  T  ^kane  St  R.  Co.  (Wwii.)...  65U 

Reed.  Holcomb  T.adaho)  ..,.1010 

Reed,  Watson  t.  (Wash.)  647 

Reek,  State  t.  (Moot.)  438 

Reek,  State  t.  (Mont.)  442 

Reek,  State  t.  (MonL)  1117 

Beeaa      PUtt  (Kan.  App.)  99O 

Reran,  Rider  t.  (Cal-J-VT.  "  ^ 

Reid.  feobrecht  T.  (Cat)  loi 

ReiDer.  McConoidc  Harreetfns  Mach.  Co 

T.  (Kan.  Am.)   {jgg 

RemiUard  T.Mnltnomah  St.  R.  Co.  (Or.)...1118 

Rej^ldi  T.  Oanqiliiw  (Colo.  Sop.).  ...  «39 

Richajdt,  SaU  Lake  County  t.  (Utah)....  659 

Richardson  t.  Uackay  (OkLJ  M6 

Richardson  Drag  Co.  T.  Dtmagan  (Colo. 

App.)    227 

WcHe^  Stile*  T.  fColo.  App.)  tm 

EWer  T.  Regan  (Cal.)  820 

RieOunann  t.  GodBman  (Colo.  Sap.)  mi 

Rlggv,  Thiessen  t,  (Idaho).   829 

Rio  Grande  Sontheni  R.  Co.,  Colorado  Fnel 

^&  Iron  Co.  T.  (Colo.  App.)   845 

Eialey,  Dixon  t.  (Cal.)......;;.;:.;;.:;;  6 

Ritzman  t.  Bornhani  (l^al.)   379 

Roberts  t.  Dearer,  L.  &  Q.  R.  Co.  -^"Colo' 

„App.)  

Roberta  t.  Pre«ott  jWash.)  fti2 

Roberts,  Tatnm  t.  (Kan.  App.>  9R3 

Robinson  t.  Peof/ia  (Colo.  Sup.)   676 

Robinson  t.  Thornton  (Cal)   79 

Robinson,  Granger  v.  (Cal.>  604 

Robredit  t.  Reitf  «3aL)   lOl 

Rodgen,  Morrison  t.  (Cal.)  1072 

Rodgezi,  People  r.  (OaL)   740 

Rogers  t.  Bonnett  (Okl.)  690 

Rogers  t.  Strobach  (Waabj  1040 

Rdir  T.  Alexander  (Kan.  Sup.)  600 

Rohrbangh  t.  Hamblin  (Kan.  Sim.)  705 

Ross.  People  t.  (Oal.)  TT  1059 

RoBsi  T.  Supreme  Court  of  San  Joaauin 

CountjiCal.)  "7..  177 

Rotwitt,  State  t.  (Mont.)  870 

Routfce,  Stinson  t.  (Idaho)  445 

Rntto,  J.  F.  Hart  Lumber  Co.  t.  (Wash.).  728 
Radebeck,  Patdfic  Lounge  &  Mattress  Go. 

V.  (Wash.)   892 

Rusk,  State  t.  (Waab.)  887 

Rutland  Skt.  Bank  t.  White  (Kan.  App.1. .  29 

Sacramento  County  t.  Colgan  (Cal.)  175 

S^nt  T.  FolBom  (N.  M.). T.  III7 

Sales  T.  Northern  Pac.  R.  Co.  (Mont.)  1116 

Sahne  Valley  Bank,  Morgan  t.  (Kan.  App.)  61 

Salisbury  t.  Burr  (Cal.)  „  '  270 

Salt  Lake  City  R.  COm  Dederichu      (Utah)  656 

Salt  Lake  County  t.  Ricbards  (Utah)  

Banchea   t.    Grace    Methodist  Epiacopal 

Church  (Cal.)  2 

Sanders,  People  v.  (Cal.)   153 

San  Joaquin  Lumber  Co.  t.  Welton  (Cal.),.  735 
San  Joaquin  Lumber  Co.  t,  Welton  iCnI.) . .  1057 
Santa  Cms  Butchets*  Union  T.  I  X  L 

Lime  Co.  (Gal.)  882 

Sauer  t.  McMurtry  fOkl.)  576 

ScanneJl  r.  Felton  (Kan.  Sup.)  948 

Scatena  t.  California  Canneries  Ca  (Cal.)..  737 

Scattergood  t.  Johns  (Kan.  Sup.)  OS.'i 

Schmurr  t.  State  Ins.  Co.  (Or.)  863 

Scfanell  T.  Jay  (Okl.)  59s 

School  Dtet.  No.  1,  Crook  County.  Flrnt 

Nat  Bank  of  Deadwood,  S.  D.,  t.  (Wyo.)10e0 
School  Dist.  No.  1,  Pitkin  County,  v,  Carson 

(Colo.  App.)  846 

Schram.  Parlin  &  Orendorff  Co.  t.  (Okl.). .  490 

Schnette,  McCaughey  v.  (Cal.)  666 

Schwabacber  Bros.  &  Co.,  Compton  t. 

(Wash.)   338 

Schwartz,  State      (Kan.  App.)  1116 

Scott.  Leyy  v.  (Cal.)  8.02 

Scully  V.  Porter  (Kan.  Sap.)....  313 

Sears,  State  T.  (Or.)  785 

Seawen  T.  Hendricks  (Okl.)  esT 

Second  Judldal  District  Court,  State  t. 

(Mont)  268 


Fx* 

Seely,  SledlK  t.  (Colo.  App.)  ^* 

Seim,  Maclellan  t.  (Kan.  Sup.)  

Seraanous,  KelJey  t.  (CaL)  

Sham  T.  Maxwdl  (OaL)  IJJ'J*' 

Shanks  t.  Simmi  (Kan.  Bod.)  

Sharp  T.  George  (Ariz.)  2X2 

Sharp  T.  Mclntire  (Colo.  Sup.)   XU 

Shears  t.  Price  (Kan.  Sup.)  111^ 

Sheeley  t.  Simjuon  (Kan.  App.)   9iH 

Sheriff  of  City  and  County  of  San  F"ui-_™ 

Cisco,  Peterson  T.  (OaL)  10^ 

ShMman  County  Bank  t.  McDonald  (Kan.  

Sap.)   705 

Siebe  T.  Superior  Court,  City  and  County 

of  San  Francisco  (Cal.)  4d6 

Siedler  t.  Seely  (Colo.  App.)  848 

Silrar's  Estate,  In  re  (Cal)   296 

Simmons,  Western  NaL  Bank  of  Ton. 

Pa.,  T.  (Kan.  AppJ  

Simon,  Shanks  t.  (Kan.  Sap.)  Jj* 

Simpson  t.  Duvall  (Kan.  App.)  323 

Simpson  T.  Langley  (Colo.  Sup.)  11^ 

Simpson,  Carney  t.  (Wash.)  ^ 

SioQMon.  Sheeley  t.  (EkUi.  i^ipj....  »^ 

Sims  T.  Daniels  (Kan.  Si^^)  

Sines,  Alford  t.  (Wash.)  1048 

Sines,  Day  t.  (Wash^.  lOJ^ 

Skeen,  OHiompson  t.  (Ut^  

Skinner,  State  v.  (Or.).^^.  3tiS 

Slatteiy.  Atchison,  T.  ft  B.  7.  B.  Go.  t. 

(Kan.  Sup.)   Wl 

Slosson  T.  Glosaer  (CaJ.)  

Smith  T.  Bateman  (Colo.  App.)  213 

Smith  T.  City  &  Suburban  R.  Co.  (Or.)...  i:^'> 
Smith  T.  City  &  Suburban  R.  Co.  (Or.). ...  780 

Smith  T.  McCoole  (Kan.  App.)  1^ 

Smith  T.  Smith  (Colo.  Sup.)  1^ 

Smith  T.  Smith  (Wash.)  234 

Smith  T.  Smith  (Wash.)  249 

Smith,  City  of  Kansas  City  t.  (Knn.  Bnp.)  <10 

Smith,  Dodge  t.  (Kan.  App.).  ..VTTT.  

Smith,  PortSn  r.  (Cal.)...'  3Sl 

Smith,  Greenlee  t.  (Kan.  App.)  

Smith.  State  t.  (Wash.)  Hl^ 

Smith  Mercantile  Co.,  (Jonway  t.  (Wyo.).  -10^ 

Snell  T.  Payne  (Cal.)  1069 

So  Relle.  Stone  v.  (Wash.)  1119 

Sonle,  Million  v.  (WaBh.)  234 

Southern  California  R.  Co.,  Baker  t.  (C&L}  604 
Southern  Kansas  R.  Co.  t.  Michaels  (Kan. 

Sup.)   938 

Southern  Kansas  R.  Co.  t.  Pavey  (Kan. 

Sup.)   969 

Southern  Manufg  Co.,  Mosely  t.  (OkL). .  508 

Southern  Pac.  Co..  Bnswell  t.  (Cal.)  291 

Soutliern  Pac  Co.,  Cktlfax  Mountain  Fruit   

Co.  T.  (Cal.)   068 

Southern  Pac.  Co.,  Wright  t.  (Utah)  374 

Sparks  T.  Beyer  (Kan.  App.)  080 

Spear,  Fltzhugh  t.  (Colo.  App^)..  025 

Spence  t.  Widney  (Cal.)  *lt>3 

Spencer.  Merrill  t.  (Utah)  10£>6 

Spinks,  Dubois  v.  (Cal.)   !>5 

Spokane  St.  R.  Co.,  Payne  t,  (AVash.)  10.-V4 

Spokane  St.  B.  Co.,  Bedford  t.  (Wash.) .  .  tioO 
Springfield  Fire  ft  Marine  Ins.  Go.  t.  Payne 

(Kan.  Sup.)  315 

Stack.  Unda>wood  t.  (Wash.)  1031 

Stallcup,  State  T.  (Wash.)...  2.~.1 

Stanton,  State  t.  (Utah)  i,...1109 

State  T.  Allen  (Or.)   1118 

State  T.  Asbeil  (Kan.  Sup.)   770 

State  T.  Bailey  (Mont.).  lllfi 

State  T.  Baker  (Kan.  Sup.)  947 

State  T.  Blunk  (Kan.  App.)   9J)8 

State  T.BuidickJWyo.)...  8."^* 

State  T.  Carey  (Wash.)  ia%0 

State  T.  Clifton  (Kan.  Sim.)   715 

State  T.  Dillon  (AV'aah.)    mg 

State  T.  Doherty  (Wash.)   mo 

State  T.  Downing  (Wash.),   G46 

State  T.  ElBwood  (Wash.)   7->7 

State  Y.  Pisher  (Mont)   '  1117 

State  T.  Gleason  aVash.)  ll.l.'.HU:^ 

State  T.  Gray  (Nev.)  s*iti 

»tate  T.  Hatch'  (KwL  a^h.::::::::::: 


Digitized  by 


Google 


GABBS  REPOBTBD. 


xlll 


state  T.  Hftres  (Viaii)  762 

State  T.  Holden  (Utah)  1106 

State  T.  Holcdser  (Wadi.)  eS2 

State  T.  Hook  (Kan,  App.)   44 

State  T.  Howard  (Wash.)  650 

State  T.  Johnson  (Mont.)  440 

State  T.  Johnson  (Mont.)  533 

State  T.  Kirkwood  (Wash.)  331 

State  r.  McCormick  (Kan.  Sap.)  T77 

State  T.  McDonald  (Kan.  Sup.)  066 

State  T.  McDonald  (Utah)  872 

State  T.  Mar  (Kan.  Sop.)   709 

State  T.  Metachan  (Or.)  791 

State  T.  MeyeniNeT.)   51 

State  T.  HQea  (Wash.)  1047 

State  T.  Mhdiell  (Kan.  App.)  541 

State  T.  Moore  (Wash.)  647 

SUte  T.  Ovens  (Wash.).  1030 

State  T.  Pu-k  ^n.  Supi)....  713 

State  T.  PickeriDg  (Kan.  Sup.)  &14 

State  T.  Pomwoy  (Or.)   797 

State  T.  Reek  (Mont.)  438 

State  T.  Reek  (Mont.)  442 

State  T.  Reek  (Mont.)  1117 

State  T.  Rotwitt  (Mont)  370 

State  T.  Rosk  (Wash.)  887 

State  T.  Schwarts  (Kan.  App.)  1116 

State  T.  Sean  (Or.)   785 

State  T.  Second  Judicial  Dirtrict  Gonrt 

(Mont.)    259 

State  T.  Skinner  (Or.)  868 

State  T.  Smith  (Wash.)  1119 

State  T.  SUIlcap  (Wash.)  261 

State  T.  Stanton  (Utah)  1109 

State  T.  State   Board  <tf  Bqaalliation 

(Mont)   266 

State  T.  Stockman  (Or.)  861 

State  T.  Sttpolor  Oourt  of  Khv  Ooiuty 

(Wash.)  .^7.  .r.  .,842 

State  T,  SnperiOT  Oonrt  of  King  Oonntr 

(Waah.)  1031 

State  T.  Superior  Onirt  of  Pitree  Omnty 

(Wash.)   898 

State  T.  Sapetlor  Oonrt  of  Fterce  Ootmtr 

(Wash.)   402 

State  V.  Snperior  Court  of  Spokane  County 

(Wash.)    896 

State  T.  Superior  Court  of  Whatcom  Ooun- 

ty  (Wash.)    282 

State  y.  Tooker  ^ont.)  530 

State  T.  V^winla  &  T.  R.  Co.  (Ner.)   723 

State  T.  Winter  (Wash.)  644 

State  v.  Witherow  (Wash.)  1035 

State  T.  Zichfelii  (Nev.)  802 

State,  BeedT  t.  (Kan.  App.)   6.^ 

State,  ranMi  T.  (Kan.  Aim.)  185 

State,  Mnllan  r.  (Cal.)  670 

State  Board  of  Bquallzation,   Stete  t. 

fMont)    266 

State  Ina.  C!o.,  Long  Creek  Bids.  Ass'n  t. 

(Or.)    860 

State  IDL  Co.,  Schmurr  r.  (Or.)  863 

State  Ins,  Co.  of  Oregon,  Brookman  t. 

(Wash.)   248 

SteU  V.  Territory  (OkJ.)...,  1117 

Stephen,  Ex  parte  (CaU   86 

StppheoB  T.  Continental  Ins.  CJo.  of  City  of 

New  York  (Utah)  1118 

Stephens  ▼.  Home  Ins.  Co.  of  (^ty  of  New 

York  (Utah)  1118 

Steppe,  Farmers*  High  Une  OanMl  ft  Res- 

erroir  Co.  t.  (Colo.  Sup.l  1114 

Stetson  T.  Briggs  (CaL).  603 

SteTens      Moore  (Kan.  App.)  1011 

Stevens  t.  Wadleieh  (ArisO   70 

Stevens,  D.  M.  Ostwme  Sc  Co.  t.  (Waah.)1027 

SteTens,  KellCT  t.  (Kan.  Sup.)  94.3 

Steward  T.  'nrritory  (Okl.)  487 

Stewarfa  Estate,  In  re  (Mont)  806 

Stiles  T.  Richie  (Colo.  Am).  694 

Stimpeon,  Marvin  t.  (Colo.  Snp.)   673 

Stinson  T.  Ronrke  (Idaho)   4  '5 

Stith  T.  Peckham  (Okl.)  664 

Stockman,  State  r/(Or.)  851 

Stone  T.  So  Relle  (Wash.)  1119 

Stone's  Estate,  In  re  (Utah)  1101 


Stordh  T.  Dewey  (Kan.  Sop.)   698 

Strobach,  Rogers  t.  (Wash^  ...1(M0 

Stnible,  Garrett  v.  (Kan.  Sop.)  948 

Stuart,  Proctor  t.  (OkU  501 

Stock!,  Travelers'  Ins.  Co.  v.  (Kan.  App.) . .  42 

Stunkle  v.  Holland  (Kan.  App.)  416 

Stiksdorf,  Northwestern  ft  Padflc  Hypo- 

tbeek  Bank  t.  (Wash.)  1027 

Superior  Court,  Ivetsen  v.  (Cal.)  817 

Superior  Court,  Kaufman  v.  (Cal.)  904 

Snnerior  Court  of  City  and  Connty  of  San 

Francisco,  People  v.  (Cal.)  383 

Superior  (3oart  of  City  and  County  of  San 

Francisco,  Siebe  v.  (Cal.)  ^ 

Sqp«ioT  (^nrt  of  City  and  Connty  Of  San 

Frandsco,  Whelan  v.  (Cal.)  468 

Sqperior  0>iirt  of  King  (younty,  Stete  v. 

(Waah.)    842 

Superior  Court  of  King  Otonty,  Stete 

(Wash.)  ....1081 

Superior  Comt  of  I^roe  Oninty,  Fawcett 

V.  (Wash.)   889 

Superior  Court  ^  ^neree  Govnty,  Stete  v. 

(WashJ    899 

Superior  Court  of  Pierce  County,  Stete  v. 

(Wash.)   402 

Superior  Court  of  ^kane  Connty,  Stete  T. 

(Wash.)   SBIS 

Superior  Court  of  Whatcom  County,  State 

V.  (Wash.)  282 

Supreme  Court  of  San  Joaquin  Connty, 

Rossi  V.  (Cal.)   177 

Sutro,  Oroezinger  v.  (Cal.)  1113 

Sntro.  Kahn  v.  (Cal)   87 

Svard,  Lowrey  v.  (Colo.  Aop.)  61» 

Swidn  T.  (Hvin,  two  cases  (Cal.)  1114 

Swaneon,  Mnrray  v.  <Mont.)  441 

Swift,  Arkansas  City  Bsift  t.  (Kan.  Snp.).  950 

Tacoma  Light  ft  Water  Co.,  (Sty  of  Taoo- 

ma  V.  (Waah.)........^  IIW 

Tsgne.  Mnddox  v.  (Mont.)  585 

Tallmadge,  People  v.  (Cal.)  282 

Tallmadge,  People  v.  (Oaf.)  1114 

Tarbox,  People  v.  (fJal.)  896 

Tatum  V.  Roberts  (Kan.  App.)  0^ 

Tnvlor  V.  Hill  (CnU  922 

Taylor,  Oassidy  v.  (OkI.\  560 

Taylor.  Gfllett  v.  (Utah)  1009 

Teat,  First  Nat  Bank  of  Okarche  v.  (Okl.)  474 

Tecnmseh  Stete  Bank  t.  Maddox  (Okl.)  663 

Territory  v.  Brady  fOkl.>  67-3 

Territory  v.  Lenno  fN.  M.l  .-   IB 

Territory  v.  Lucero  (N.  M.)   18 

Territory  v.  Padllla  (N.  M.>  346 

Territory.  Agullar  v.  (N.  M.)  342 

Territorv,  Borreeo  v.  (N.  M.)  8<» 

Territory,  Hansing  v.  fOkl.)  509 

Territory,  Stell  v.  (OkU  1117 

TerritoiT,  Steward  v.  (Okl.)  487 

Texas,  S.  F.  ft  N.  R.  €!o.,  Albright  T.  (N. 

M.)   448 

Thiessen  v.  RIgtrs  (Tdaho)  820 

Thomas  v.  Pacific  Beach  Co.  (CaL)  899 

Thomas  v.  WasOn  (O)lo.  App.)  1079 

Thomas,  Baxter  v.  (Okl.)  479 

Thomas,  Gay  v.  (Okl.)  678 

Thomaa,  McMnhon  v.  (Cal.)  782 

Thompson  v.  Skeen  (Utah)  1103 

Thompson,  Denny  v.  (Or.)  1118 

Thompson,  People  v.  fCal.)  907 

Thompson,  People  v.  (Cal.)  912 

Thornton.  Robinson  v.  fCal.)   79 

To^fi.  Atchison,  T.  A  S.  F.  R.  Co.  T.  (Kan. 

App.)    B*-*^ 

Toniiii  V.  Cevaaco  (Cal.)  103 

Tooker.  State  v.  fMont.)  5!W1 

Tootle  V.  Brown  (Okl.)  550 

Town  of  Tumwater  v.  Kx  (Wash.)  388 

Traber.  Halhick  v.  (Colo.  Sup.)  110 

Travelers'  Ina.  Co.  v.  Stuoki  (Kan.  App.)'. .  42 

Treat  v.  Wilson  (Kan.  App.)  822 

Trott,  Hayner  v.  (Kan.  App.)   87 

Tudor  v.  De  Long  (Mont)  258 

Turner  v.  Caldwell  (Wash.)  23.'> 

Turner  t.  Great  Northern  R.  C!o.  (Wash.)  24.^ 


Digitized  by 


Googk^ 


XlT 


40  PAOIPIO  RBPORTBR. 


Pase 

Tamer,  Lane  t.  <OaU  290 

Underwood  T.  Stack  (Waah.)  1031 

Union  Pac,  D.  &  G.  R.  Co.,  AnderBon  t. 

(Colo.  Apa}   840 

Union  F^c.  K.  Co.  t.  Mahaf^r  (Kan.  App.)  187 

Union  Pa&  R.  Co.,  Hod  son  t.  (Utah)  270 

Union  Paa  R.  Ca,  Low  t.  (Kan.  Sop.). . . .  768 
Union  Stock-Yard  Co.,  Llve-Stock  Gazette 

Pab.  Co.  T.  (Cal.)   286 

Union  Tranap.  Co.  t.  Bassett  (Cal.)  907 

United  States  t.  Foiwm  (N.  M.)  447 

Utah  &  Salt  Lake  Canal  Co..  North  Point 

Consolidated  Irrigation  Co.  v.  (Utah)  824 

Van  De  Mark  t.  Jones  fKan.  App.)   53 

Van  De  Mark,  Marshnll  v.  (Kan.  Sup.)...  S06 

Vanjrhn  v.  Gngsl^  (Colo.  App.).  624 

Ventura  (bounty  t.  Clay  (Cal.)   9 

Ventnra  &  O.  V.  R.  Co.  T.  Collins  (Cal.).  .  287 

Virjnnia  &  T.  R.  C!o.,  State  t.  (Ner.)  72.1 

Voffpl  V.  Northern  Pac.  R.  Co.  (Mont.)  1117 

Vollmer,  Hattabflugh  t.  (Idaho)   J«t 

Von  Schmidt  t.  Von  Schmidt  (Cal.)  1056 

Wadletgfa,  Sterens  t.  (Ariz.)   70 

WaRoner  v.  Evans  (Okl.)  »  1117 

Walker.  DoujiIrss  t.  (Kan.  Sup.)  318 

Walker's  Estate,  In  re  (Ariz.)   67 

Wallace,  Hiivford  v.  (Cal.)  293 

Wallace,  Hayford  t.  (Cal.)  301 

Warburton  v.  Bacon  (Wash.)  1119 

Wasatch  Min.  C3o.  v.  JenninKS  (Utah)  1106 

Washington  Bank  of  Walla  Walla  v.  Fi- 

delity  Abstract  &  Security  Co.  (Wash.). -IWlfl 

Waaon.  Thomas  v.  (Colo.  App.)  1079 

Waters  t.  People  (Colo.  Sap.)   112 

Watson  T.  Reed  (Wash.)  647 

Watt  T.  Nevada  Cent.  R.  Co.  (Nev.)   52 

Watt  T.  Nevada  Cent.  R.  Co.  (Nev.)  726 

Watterson  t.  Masterson  (Wash.)  1041 

Weil,  Plummer  v.  (Wash.)   648 

Wpir,  Port  Townsend  Soathem  R,  Co.  t. 

YWash.)   1044 

Welch,  Wilson  v.  (Colo.  App.)  106 

Wells  T.  Wood  (Cal.)   96 

Welton,  San  Joaquin  Lnmber  Co.  (Cal.)  735 
Welton.  San  Joaqain  I/nmber  Co.  t.  (Cal.|1067 
West  Coast  Imp.  Co.,  City  of  Ballanl  t. 

(Wash.)  IOCS 


Pkc* 

Western  Nat  Bank  of  York,  Pa.,  t.  Long 

(Kaa  App.)    543 

Western  Nat  Bank  of  York,  Pa.,  t.  Sim- 
mons (Kan.  App.)   543 

Westlake,  Farmers*  High  Une  Canal  & 

Reaerroir  Co.  v.  (Colo.  Sap.)  134 

West  Point  Irrigation  Co.  ▼.  Moroni  &  Mt 
Pleasant  I^lgating  Ditch  Co.  (Utah)...  76^ 

Whaley  v.  Choctaw  R.  Co.  (Okl.)  50fi 

Wharton,  In  re  (Cal.>   172 

Wheeler  t.  Commercial  Bank  of  Moscow 

(Idaho)   830 

Whelan  v.  Superior  Court  of  City  and 

County  of  San  Francisco  (Cal.)  4<i8 

White,  Rotland  Sav.  Bank  t.  (Kan.  App.)  2f> 

Whiteman,  People  v.  (Cal.)   99 

Whitworth.  McKee  t.  (Wash.)  1045 

Wich,  Michigan  Fire  &  3Iarine  Ins.  Oo.  t. 

_(Colo.  App.)   687 

Widney,  Spence  t.  (Cal.)  403 

WiolanJ  v.  Potter  (Colo.  App.)  370 

Willcox,  Chapin  v.  (Cal.)  457 

Williams.  Kent  t.  (Cal.)  462 

Williamson  t.  Board  of  Com'rs  of  Arapa- 
hoe County  (Colo.  Sap.)  117 

WiUig,  Ferguson  v.  (Kan.  Sap.)   93tt 

Wilmer  t.  Borer  (Kan.  App.)   181 

Wilson  T.  Johnson  (Kan.  App.)  833 

Wilson  T.  Welch  (Colo.  App.)  106 

Wilson.  Treat  r.  (Kan.  App.)  S23- 

WinBeld  Building  &  Loan  Ass'n.  McMuUen 

T.  (Kan.  App.)  410 

Winter,  State  v.  (Wash.)....  «44 

Winters,  osmun  t.  (Or.)  780 

Witherow,  State  v.  (Wash.)  1065 

Wolf.  Rfltier  t.  (Cal.)   902 

Wolff  Mannf  R  Co.,  Clifford  t.  (Colo.  App.)  214 

Wolters  V.  Henntngsan  (Cal.)   277 

Wolverton  v.  Glasscock  (Wash.)  253 

Wood.  Wells  T.  (Cal.)   96 

WoodbniT  v.  Nerada  Southern  R.  Co.  (Cal.)  862 

Woolridge  v.  Boardman  (Oal.)  868 

Woolridge  t.  Boardman  (Cal.)  1114 

Woodside,  Creswell  t.  (Colo.  App.)   842 

Woodward,  Miles  v.  (Cal.)  1076 

Worthington,  People  t.  (Cal.)  1061 

Wright  T.  Southern  Pac.  Co.  (Utah)  374 

WrisAit,  City  of  Abilene  t.  (Kan.  App.).. .  71.5 
Wyant  T.  Wyant  (Wash.)  1120 

Sachfeld,  State  T.  (Ner.)  802 


REHEARINGS  DENIED. 


fOasaa  In  whloh  TShearings  hare  been  denied,  wlthoat  the  rendition  of  n  written  oplnhn^  slnoe  the 
pahlloation  of  the  original  opinions  In  4B,  48,  and  4S  Paa  Thla  list  does  not  Intdude  eases  where  an 
o^alon  has  been  filed  on  the  denial  of  the  rehearing.] 


City  of  Spokane  v.  Stevens  (Wash.)  43  P.  123. 
Guarantee  Loan  &  Trust  Co.  v.  Fay  (Wash.)  46  P.  158. 
Orr  V.  Alyatt  (Nev.)  43  P.  916. 
Feroival  v.  Thurston  County  (Wash.)  46  P.  16& 


Digitized  by 


Googl( 


THE 

PACIFIC  REPORTER. 

VOLUME  46. 


BSTLB  T.  LBART  et  aL    (Sac  148.) 
^ivrane  Court  of  Califomia.    Sept.  16,  1896.) 

COO]ITIK8--CO!CTRACTS  FOB  EhCCTIOS  Of  FUBUO 

Bdildinos — Statutokt  Reqoikbhbhtb — Jail. 

1.  The  cells  of  a  jail  are  a  part  of  the  bnild- 
ing,  and  under  the  county  goTemmeot  act  of 
1^3,  I  snbd.  U,  givius  boards  of  Buperviaora 
f.uthoiity  to  contract  for  the  erection  of  pab- 
Uc  bnilduigB,  contracts  for  such  cells  must  be  let 
as  therein  provided. 

2.  Under  the  proriBions  of  the  county  govem- 
ment  act  of  iJSOB,  I  snbd.  9,  that  none  of  the 
pablic  bnOdings  thnem  authorized  to  be  erect- 
ed by  a  board  of  snpenriBOTB  "shall  be  erected 
or  constructed  nntU  the  phms  and  specificatiraa 
shall  have  t>een  made  therefor  and  adopted  by 
the  board."  and  "that  all  such  buildings  ranst 
be  erected  by  contract  let  to  the  lowest  respoQ- 
sible  biddw  after  notice  by  publicatioa  in  a 
newspaper  of  general  drcnlation  published  in 
such  county  for  at  least  60  days,"  the  letting  of 
a  contract  for  the  construction  of  the  cells  m  a 
new  jail,  on  bids  in  which  each  bidder  famishes 
his  own  plans  and  spedflcations.  is  illegal,  as  it 
not  only  preventi  the  competition  which  It  is 
the  object  of  the  statute  to  secure,  but  furnishes 
no  standard  by  which  the  board  can  determine 
the  loweat  Ud,  and  girea  an  opportonlty  for 
faroritiam  In  awarding  the  contract 

D^juutmoit  1.  Appeal  from  supnlor  court, 
Placer  oonnty;  W.  H.  Grant,  Judge. 

Aettoa  Xij  John  Brtle  against  D.  M.  Jbeary 
and  others.  Judgment  for  plaintiff,  and  de- 
fendants appeal.  AHirmed. 

F.  P.  Tattle,  for  appellants.  John  M.  Fnl- 
weOer  and  Ben  F.  Tatxn:,  f<n;  respondent 

PER  CURIAM.  The  demurrer  of  d^^d- 
ants  to  the  complaint  In  this  action  having 
been  overmled,  tbey  declined  to  answer,  and 
plaintiff  obtained  Judgment  enjoining  defend- 
ants— who  are  the  county  of  Placer,  the  per- 
sons composing  the  board  of  supervisors  of 
said  conoty,  and  D.  M.  Leary  and  J.  H.  Van 
Dom — from  proceeding  under  a  certain  con- 
tract, of  date  November  ii8,  18^4,  whereby 
said  Tan  Dora  undertook  to  construct  parts 
of  a  new  jail  for  the  use  of  the  county,  llie 
judgment  also  'declared  the  contract  to  be 
void.  Leary,  It  seems,  represented  Van  Dom 
in  the  negotiation  and  execution  of  the  con- 
tract. He  and  his  said  principal  appeal,  and 
ooDtend  that  tbe  complaint  stated  no  cause 
of  action.  It  Is  to  be  gathered  from  that 
pleading  that  about  February  21,  Itfi^  the 
board  of  supervisors  a^pted  plans  and  spec- 
T.46r.D0.1 — 1 


Iflcatlons  for  the  erection  of  a  county  court- 
house  and  jail,  which  Jail  was  to  contain  cells 
in  nmnber  and  dimension  as  there  designat- 
ed, and  In  accordance  therewith  the  first 
story  of  the  courthouse  and  tbe  outer  walls 
of  tbe  Jail  were  duly  constructed  by  contract 
with  one  McCann.  In  August,  following,  the 
board  advertised  for  bids  for  the  construction 
of  12  jail  cells,  and  required  bidders  to  fur- 
nlsh  complete  specifications.  Six  bids  were 
received,  each  upon  plans  and  specltlcatlons 
submitted  by  the  bidder,  and  not  upon  any 
prevloosly  adopted  by  tbe  board.  The  bid 
presented  by  Leary,  with  accompanying  plans 
and  Bpeclflcatlons,  was  accepted  by  unani- 
mous vote  of  the  supervisors,  and  a  contract 
founded  tbereon  was  made  with  Van  Dom, 
by  which  the  latter  agreed  to  construct  and 
deJlvffl-  to  the  county  "the  Jail  of  tbe  size  and 
dim^istons  set  forth  In  the  plans,  specifica- 
tions, and  detail  drawings  adopted  by  said 
board,"  and  made  part  of  the  contract,  and 
the  county  agreed  to  pay  him  therefor  tbe 
sum  of  $10,7i>0.  The  work  contracted  for  in- 
cluded steel  cells,  with  floors,  doors,  prison- 
ers' corridors,  locking  devices,  and  certain 
plumbing.  If  said  woi^  is  done,  the  moneys 
of  Placer  county  will  be  paid  therefor,  the 
cost  of  the  county  government  will  be  in- 
creased, and  tlie  property  of  plaintiff,  a  resi- 
dent taxpayer  of  tbe  county,  will,  he  says, 
be  unjustly  taxed. 

Boards  of  supervisors.  In  their  respective 
counties,  have  jurisdiction  and  power  to 
cause  to  be  erected  and  furnished,  by  con- 
tract let  to  the  lowest  responsible  bidder,  a 
courthouse,  jail,  and  other  public  bulldmgs, 
••provided,  tbat  none  of  the  aforesaid  build- 
ings shall  be  erected  or  constructed  until  the 
plans  and  specifications  shall  have  been  made 
therefor  and  adopted  by  the  board."  County 
Government  Act  1S93,  S  25.  subd.  9.  The  jail 
in  this  case  la  a  new  edifice,  and  we  agree 
with  plaintliT  tbat  the  cells  are  an  Integral 
part  of  the  same,  not  "furniture,"  merely,  as 
said  by  appellants.  In  tbe  contract  the 
structures  to  be  completed  and  delivered  by 
Van  Dom  are  themselves  called  "the  Jail," 
and  they  probably  are  the  most  essential  part 
of  the  prison.  They  are  therefore  within  the 
statute  prohibiting  the  board  from  causing 
tbe  same  to  be  oonstmcted  until  idaiu,  etc.,. 
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have  been  made  and  adopted.  Bat  the  power 
glTen  bj  the  act  to  build  the  Jail  carries  with 
It,  aa  an  Incident,  the  right  to  determine  the 
plan  and  mode,  restricted  0DI7  b7  such  llmHa- 
tlons  as  some  statute  imposes.  1  DIU.  Man. 
Corp.  8  140;  Peterson  v.  Mayor,  etc.,  17  N. 
T.  449.  The  prv7t9tDn  ot  the  smtnte  above 
quoted  requires  t^t  plans  axd  q>eeltlaatiofts 
shall  be  adc^ted  before  the  bolldlng  la  erect- 
ed or  constructed.  Giving  to  this  prorlslon 
a  literal  construction  would  cause  It  to  mean 
that  the  board  should  not  constract  a  bonding 
until  It  had  determined  the  mode  and  plan  m 
which  It  should  be  constructed;  but  the  re- 
quirement that  before  Its  construction  the 
board  sliall  first  adopt  certain  plans  and  spec- 
tftcatlons,  taken  In  connection  with  the  pro- 
Tlslon  Immediately  following  in  the  sar- 
section,  that  "all  such  buildings  must  be 
erected  by  contract  let  to  the  lowest  responsi- 
ble bidder,  after  notice  hy  publication  In  a 
newspaper  of  general  dmilatlon,  published 
In  such  county,  for  at  leaat  sixty  daya,"  shows 
that  the  legislature  has  clearly  restricted  the 
board  from  entering  Into  a  contract  for  the 
construction  of  a  building  until  after  an  op- 
portunity has- been  givm  to  bidders  to  bid 
for  Its  construction  according  to  plans  and 
specfflcatlons  which  the  board  may  hare 
adopted  at  least  60  days  before  awarding  the 
contract.  In  the  present  case  it  appears 
from  the  complaint  that,  in  Its  invitation  for 
bids,  the  board  authorized  bidders  to  furnish 
the  speclQcations  in  accordance  with  which 
they  would  construct  the  Jail,  and  that  they 
were  not  required  to  bid  for  Its  construction 
according  to  the  plans  and  speclhcatioos  that 
had  been  adopted  by  the  board  In  the  previous 
February.  Under  this  call,  six  bids  were  re- 
ceived by  the  board,  and,  In  the  language  of 
13ie  complaint,  "each  of  said  bids  was  and 
were  upon  plans  and  specifications  drafted 
and  submitted  by  each  Individual  bidder, 
and  none  of  said  bids  were  made  under  or  ac- 
cording to  the  plans  and  specif!  cations  there- 
tofore adopted  by  said  board  of  supervisors 
for  the  constructloD  of  said  Jail,  ceils,  or  in- 
terior part  of  said  Jail.*'  One  of  these  bids 
was  by  Van  Dom.  and  the  contract  was 
awarded  to  him.  Thereafter  certain  changes 
were  made  in  the  plans  presented  by  him,  In- 
creasing the  contract  price,  and  the  contract 
was  entered  Into  with  him  for  the  construc- 
tion of  the  Jail.  It  Is  only  necessary  to  com- 
pare this  transaction  with  the  requirements 
of  the  statute,  to  perceive  the  invalidity  of 
the  contract  To  permit  each  bidder  to  pro- 
pose the  plans  and  specIflcatltKiR  according  to 
which  he  will  eonstmct  the  building  not  only 
prevents  competition  in  bidding  for  the  worlt, 
but  gives  to  the  board  an  opportunity  for  the 
exercise  of  favoritism  In  awarding  the  con- 
tract. Instead  of  being  requlrpd  to  let  it  to  the 
lowest  responsible  bidder;  for,  since  neither 
of  the  bidders  can  know  of  the  pdans  and 
sped  fl  cat  Ions  under  which  others  are  making 
their  bids,  there  is  no  standard  by  which  the 
board  can  determine  which  la  the  lowest  bid- 


der. Whether  these  plans  and  spedficatioag 
increased  the  cost  of  the  building  above  those 
previously  adopted  by  the  board,  or  not,  Is 
ImmateriaL  There  was  no  opportunity  for 
competition  in  bidding  to  do  the  work  accord- 
ing to  the  plana,  and  the  board,  by  Its  own 
act,  pnevented  ttsalf  fmok  complying  witli 
the  Mqoliemants  of  tbe  «taitute,  to  let  the  con- 
tract to  the  lowest  reqwnsibie  bidden,  Tb» 
Judgment  is  afllimed. 


SANCHEZ  T.   GBAGB  UETHODTST 
EPISCOPAL  CHURCH.  (U  A.  51.) 
Supreme  Gouit  of  GaliComla.    Sept.  16,  1896D 
BiMtuTi^opaKTTor  Wits— VMATtoR  or  Hiai- 

WAI  — CONVBIAKOS — BEIJeiOU8CORPQIU,T10M — 

PosHKssioN  OP  Chdkcb  Gdipick. 

1.  A  conveyance  of  property  to  a  married  wo- 
man by  deed,  redting  tliat  it  u  conveyed  *'as  the 
sepamte  estate  of  the  grantee,"  prima  fade 
makes  it  hvr  separate  property. 

2.  L«iid  deeded  t«  a  -married  wsmaa  in  ex- 
change for  other  lend  ovrned  bf  her  beeanas  her 
•erarate  property. 

3.  A  deed  of  lots  hi  a  certain  tract,  as  per  map 
thereof,  does  not  carry  kdj  port  ef  w%Kt  was  at 
the  date  of  the  map  a  Mghwar,  on  wbidi  the 
tract  and  lots  abuttfd,  twu^  m  tiie  meantfam 
tbt  highway  had  been  vacated,  and  the  land 
conveyt'd  to  the  gruitor  ctf  Che  lots;  be  not 
having  owned  Ae  fee  In  say  part  s(  ttie  lu^- 
way  before  its  vacatloo. 

4.  Uind  deeded  to  trastees  of  a  Aorch  secfetr 
will,  on  the  twciety  Incoming  lecorporated,  and 
<a  ebnrefa  edifice  fMvg  -erected  ttiereon,  and  -Dsed 
for  reli&rknw  aervices,  be  prewuned  to  be  in  the 
poBsesBioB  of  the  eoiporation,  tbongb  control  is 
Mt  wamed  by  any  fonnal  act  or  reaoliition. 

CommlsskHien'  decision.  I>e|Mutemit  1. 
Appeal  from  aq>erl«r  court,  X^os  Angdes 
county;  W.  H.  Cla-rk,  Judge. 

Action  JUaria  6.  Sanchez  ngsinsf  the 
Grace  Methodist  Episcopal  Church.  Judg- 
ment for  plalntlft,  and  from  an  order  deny- 
ing a  new  trial  def^id&nt  appeala  Af- 
-firmed. 

W.  Pollard,  Henry  Meecker,  aftA  Ooduu  A 
Williams,  for  appellant.  S.  M.  White.  R.  H. 
F.  Varlei,  Henry  T.  Oage-  and  Gecoge  D. 
Blake,  for  lespmident. 

BR2TT,  C.  Action  of  ejectment,  begun 
March  11,  ISSO.  for  a  parcel  of  land  in  the 
city  of  Los  Angeles.  Judgment  was  for 
plaintifT.  Appellant  contends  that  plaintiff 
never  had  title  In  the  diluted  premises; 
that,  if  she  did  acqnlne  snch  title,  yet  It  was 
lost  by  her  conveyance  thereof,  or  by  ad- 
verse user;  and,  lastly,  that  It  (the  defend- 
ant) never  ousted  the  plaintiff  or  had  posses- 
sion of  the  premises. 

1.  In  April,  1872.  the  city  orancll  ot  Lob 
Angeles  passed  an  ordinance  vacating  por- 
tions of  a  highway  in  said  city  commonly 
known  as  "ISIesser'a  Lane"  {styled  in  the  or- 
dinance "Old  First  Street"),  and  establish- 
ing instead  thereof  a  new  street,  celled 
"First  Street."  Plaintiff  then  owned  a  num- 
ber of  lots  including  those  designated  as 
lots  23  and  24  (the  latter  a  fracUoDal  lot). 
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In  block  4  of  tbe  "Sanchez  Tract."  wbteb 
lots  mad  block  abutted  on  the  north  side  of 
Hener^  1mm.  Tbc  Bancho  tract  extended 
thence  northerly,  bavlnp  an  area  of  14  acres, 
Inteiaected  bj  other  streets,  and  bounded  on 
the  east  by  AJameda  street  The  land  on 
the  aonth  aide  of  Heeser's  Lane,  opposite 
plaintlCTB  tract,  was  owned  by  T.  D.  Mott 
aod  Albert  Jtriinson.  The  new  street  estab- 
lished by  said  ordinance  was  laid  out  a 
little  to  the  south  of  said  lane,  so  that  there 
Interrened  between  the  south  line  of  plain- 
tiff's said  kits  and  the  north  Hoe  of  First 
Btreet  thns  fixed  a  piece  of  land  which  In- 
cluded the  whole  of  the  former  lane  In  that 
part  of  Its  course,  and  also  a  narrow,  wedge- 
like atrip  off  the  Mott  &  Johnson  tract 
Aprfl  26,  1872,  said  Mott  ft  Johnson  execut- 
ed a  deed  to  plaintiff,  conreylng,  "as  the 
separate  estate  of  the  grantee,"  their  Inter- 
est In  the  whole  of  such  Interrenlng  parcel; 
and  on  May  8,  1872,  the  dty  conveyed  to 
plaintiff  Its  "right  tiUe,  claim,  and  demand" 
In  .  and  to  the  same  premises.  The  deed  of 
tbe  city  recited  a  consideration  of  one  dollar 
paid  with  the  grantee's  "separate  funds  and 
for  her  separate  use,"  though  It  was  really 
the  result  of  exchange  for  other  land  of 
plaintiff,  contained  In  the  new  street  con- 
veyed to  the  city  abont  the  same  time  by 
her  deed,  to  which  her  husband,  Tormas  San- 
ches.  joined.  The  premises  in  controversy 
on  thla  appeal  are  included  in  the  calls  of 
said  deeds  of  the  city  and  Mott  ft  Johnson 
to  plaintiff,  and  are  bounded  north  by  said 
lota  23  and  24.  south  by  First  street  and  on 
the  other  skies,  respectively,  by  the  west 
line  of  lot  23  and  the  east  line  of  lot  24  If 
those  lines  were  produced  to  First  street 

It  Is  argned  that  the  title  became  vested 
in  plaintiff's  bustnnd  as  community  prop- 
erty. Prima  facie,  the  deed  of  Mott  ft  John- 
son to  Mrs.  Sanchez,  which  conveyed,  at 
least  that  part  of  their  tract  between  the 
new  street  and  the  vacated  lane,  made  the 
estate  granted  her  eeparate  property  (Swain 
v.  Duane,  48  Cal.  358);  and  no  attempt  was 
made  to  rebut  the  presumption.  Whether 
the  deed  from  the  city,  reciting  a  considera- 
tion **paid  with  her  own  separate  funds,  and 
for  her  separate  use,"  is  attended  with  the 
like  presumption,  need  not  be  inquired.  It 
1b  conceded  that  the  title  to  all  the  lands 
lufntloned  was  origlnaUy  tn  the  city  of  Los 
AoKPles,  as  successor  of  the  Mexican  pueblo 
of  that  name,  and  cooflrmed  to  it  by  patent 
of  the  United  States;  and  If,  as  appellant 
contends  and  respondent  virtually  concedes, 
the  title  in  the  soil  of  Measer's  Lane  vested 
in  the  ownera  of  tbe  abutting  lands  upon  the 
vacation  of  that  street  or  if  it  then  revert- 
ed to  tbe  dty,  In  either  case  the  title  accru- 
ing to  plaintiff,  whether  aa  abutting  owner 
or  as  grantee  ot  the  city,  was  received  in  ex- 
change for  other  land,  owned  by  her  and 
conveyed  to  tbe  dty,  and  nnqneadonably  be- 
came ber  separate  estate. 

2.  On  March  29. 1876,  plaintiff  made  a  deed 


to  one  Leonia,  and  appellant  claims  that 
this  deed  she  divested  herself  of  title  to  tbe 
demanded  premises.  Its  descriptive  portion 
was  as  follows:  "All  those  certain  lots  of 
land  •  ♦  •  be.ng  parts  of  that  tract  of 
land  situate  on  the  east  side  of  Alameda 
street  to  said  city,  known  aa  tbe  'Sanchei 
Tract'  and  lots  11,  12,  13,  14,  21,  22,  23,  24, 
In  block  4  of  said  tract,  ns  per  subdivision 
map  of  said  tract  made  *  •  •  In  April, 
1871."  The  map  referred  to  did  not  exhibit 
the  land  to  suit  as  part  of  the  Sanchez  tract 
Said  lots  11,  12.  13,  14,  fronted  north  on  Ban- 
ning street  and  abutted  south  on  the  other 
four  lots.  Admitting  that  after  the  lane  waa 
vacated,  the  land  in  It  was  considered  by 
plaintiff  as  part  of  the  Sanchez  tract,  yet  It 
was  certainly  an  tmsurveyed  and  unplatted 
part  find  there  Is  no  language  In  the  for^o- 
tog  description  apparently  designed  or  suf- 
ficiently definite  to  carry  any  land  not  de- 
Itoeated  on  the  map.  A  more  s^ous  ques- 
tion Is  whether  the  land  In  Messer'a  Laue,  to 
the  middle  of  It  did  not  become,  when  tbe 
lane  was  vacated,  by  a  sort  of  accretion, 
parcel  of  the  abutting  lots,  so  as  to  pass 
with  them  by  the  deed  to  Leonls  without 
farther  designation.  See  Challiss  v.  Rail- 
road Co.,  45  Kan.  308.  25  Pap.  894;  Railroad 
Co.  T.  Patch.  28  Kan.  470.— cases  turning 
upon  a  peculiar  statute.  We  think  no  such 
rule  can  obtain  In  this  case.  Tbe  convey- 
ance of  land  bounded  by  a  highway  is  pre- 
sumed to  carry  title  to  the  median  line  of  the 
way,  but  there  Is  no  reason  to  a  like  pre- 
sumption to  Include  land  which  has  formed, 
but  forms  DO  longer,  part  of  a  highway.  In 
1875,  when  the  deed  was  made  to  Leonia; 
the  soli  of  the  former  lane,  together  with 
the  strip  off  the  Mott  ft  Johnson  tract  form- 
ed a  Ixidy  of  land  some  70  feet  la  width, 
lying  betweea  lota  23,  24,  and  First  street 
and  wholly  free  from  the  legal  Inciilenta 
which  pertain  to  the  soil  of  a  highway. 
There  Is  therefore  no  more  reason  to  any 
that  any  part  thereof  passed  under  the  des- 
ignation of  those  lots  to  the  deed  than  for 
extending  the  Bcoi>e  of  that  description  to 
adjacent  land  (If  such  there  had  been)  which 
never  waa  impressed  with  the  highway  use; 
more  especially  since  neither  party  claims 
that  plalatlff  owned  tbe  fee  In  any  part  of 
said  lane  before  Its  vacation  as  a  highway. 
Harris  v.  EUIott  10  Pet  25,  54. 

Defendant  pleaded  certain  provisions  of 
tbe  statute  of  limitations,— sections  325  and 
826,  Code  Civ.  Proc.  We  have  been  unable 
to  find  In  the  record  any  suffleient  evidence 
that  tbe  land  sued  for,  whether  alone  or 
with  other  land,  was  for  any  period  of  five 
yeara  before  the  commencement  of  the  ac- 
tion protected  by  a  aul>stanttal  toclosure,  or 
waa  usually  cultivated  or  Improved;  so  that 
those  aectlons  are  not  available  as  a  defense. 

3.  In  1882,  J.  A.  Porthman  and  W.  B.  Ber 
gin,  snccessore  to  Interest  of  said  Leonls,  made 
a  deed  to  seven  named  persons,  called  In  the 
deed  "Tnutees  of  the  Grace  M.  A.  Cboicb.'* 
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M  premises  de&crlbeU  Urns:  "Lot  numbered 
23  and  fractional  lot  24  in  block  4  of  the 
Sanchez  tract,  •  *  •  with  its  continnance 
np  to  the  line  of  First  street  added  thereto  by 
the  clt;  council  of  Jjoh  Angeles  by  straight- 
ening First  street,"  etc.  In  1883,  the  church- 
that  Is,  as  we  understand  the  evidence,  the 
professed  Christian  society  composed  of  pastor 
and  lay  members  called  the  "Grace  Methodist 
Ki)iscopal  Chnrch,"  governed  locally  by  a 
quiutcrly  conference  eonslstlng  of  official 
tncmbers,  and  acting  as  regards  fiscal  mattere 
through  a  board  of  atewarda— erected  an  edi- 
fice for  public  worship  on  the  land  described 
In  this  deed,  Including  the  premises  now  in 
■disijute.  Subsequently,  In  December,  1885, 
the  corporation  (appellant  here)  was  formed 
:under  sections  S8a-603  of  the  Civil  Code. 
Its  constating  Instruments  show  that  It  was 
created,  amo  jg  other  purposes,  to  take  charge 
«f  the  building,  property,  and  temporalities 
of  the  chnrch;  that  Its  principal  place  of  bnsl- 
ness  was  to  be  In  the  church  building;  that 
the  trustees  to  have  the  management  of  its 
Affairs  were  seven  In  number,  and  were  the 
same  persons  styled  "trustees"  in  said  deed 
of  Forthman  and  Bergln;  and  that  such  trus- 
tees were  elected  for  the  purpose  of  fuming 
the  corporation  at  a  meeting  of  the  members 
of  the  quarterly  conference  of  said  church. 
Such  title  as  passed  by  the  deed  of  Forthman 
and  Be^in  has  never  been  conveyed  to  the 
corporation.  It  Is  provided  In  section 
Civ.  Oode,  that  such  a  corporation  may  hold 
all  the  property  of  the  association  owned  prior 
to  Incorporation  or  acquired  thereafter  in  any 
manner,  and  transact  all  business  rdatlve 
thereto.  Appellant  claims  that  it  has  never 
acted  under  this  provision  of  the  statute;  that 
the  seven  persons  named  as  grantees  of  Forth- 
man and  Bergln  hold  whatever  title  passed 
by  that  deed,  and  were  in  possession  of  the 
premises  when  the  action  was  commenced; 
that  the  corporation  "bad  nothing  to  do  with 
either  the  purchase  or  occupation  of  said 
land." 

We  are  concerned  only  to  determine  who 
was  the  actual  occupant  of  the  premises  when 
the  suit  was  brought  It  must  be  conceded 
that  no  avowed  taking  of  possession,  nor  as- 
sumption of  control  of  the  property  by  formal 
act  or  resolution  of  the  corporation,  Is  shown 
In  the  record.  But  we  do  not  think  this  was 
necessary.  It  was  the  ecclesiastical  society 
constituting  the  church,  not  the  seven  per- 
sons who  signed  the  articles  of  Incorporation, 
that  became  a  legal  entity,  with  power  to 
transact  all  business  relative  to  the  church 
property.  The  trustees  or  directors  were  but 
its  agents  in  that  behalf.  Olv.  Code,  (5  693, 
SOTi.  COS;  Robertson  v.  Bullions,  11  N.  Y.  243; 
People's  Bank  v.  St.  Anthony's  Chnrch,  109  N. 
Y.  512,  17  N.  E.  408.  It  does  appear  that  the 
church  had  a  pastor  to  whom  it  paid  a  salary; 
that  It  collected  fimds,  and  furnished  the 
building,  and  kept  It  In  order.  It  is  fair  to 
Infer  that  It  was  conducting  the  ordinary  min- 
istrations of  the  chQrv*b  In  the  ordinary  way. 


by  Its  pastor,  board  of  stewards,  sexton,  etc., 
and  for  theee  purposes  used  the  land  In  ques- 
tion as  a  place  of  worship.  The  society  that 
was  doing  these  things  bad  become  incorpo- 
rated for  the  express  purpose  of  having  the 
property  In  charge,  and  no  longer  existed  as 
a  noncorporate  association.  We  must  there- 
fore attribute  such  acts  of  possession  to  the 
corporate  body  which  had  legal  power  to  per- 
mit and  aathorize  them,  rather  than  to  a  con- 
cooEBe  of  trespassers,  none  of  whom  Indlvld- 
nally  had  any  right  to  direct  the  functions  of 
the  church  In  the  utilization  of  the  property. 
That  the  church  permitted  Its  taxes  to  be  paid 
and  Its  temporal  affairs  to  be  managed  by  a 
board  of  stewards.  Instead  of  the  board  of 
directors  or  trustees  mentioned  In  the  statute 
and  tbe  articles  of  incorporation,  cannot  af- 
fect the  matter.  It  was  the  corjMration  which 
was  created  to  control  tbe  temporalities  of  the 
church,  not  tbe  board  of  trustees;  and  It  Is 
not  Important  by  what  name  It  called  Its 
agents  for  that  purpose.  We  do  not  mean  to 
hold  that  the  fact  of  lncorpc»atlon  of  a  reli- 
gious or  benevolent  body  necessarily  estops  a 
denial  that  the  property  enjoyed  and  used  by 
It  Is  possessed  by  the  corporation,  but  only 
that  the  presumption  of  such  possession  Is  so 
strong  as  not  to  be  rebutted  by  evld«tce  of 
mere  organic  cmporate  inactivity,  such  as  ap- 
pears In  this  Instance.  K  wss  said  by  a  re- 
spectable court  that  a  church  edifice  occiqtied 
for  the  purpose  of  religions  worship  by  a 
society  which  had  become  Incorporated,  and 
not  used  In  any  other  way,  or  by  any  particu- 
lar Individual,  must,  "from  the  very  nature 
and  necessity  of  the  case,  be  adjudged  to  be 
in  actual  occDpaccy  of  the  corporation."  Lu- 
cas V.  Johnson,  8  Barb.  2^.  It  Is  not  neces- 
sary In  the  present  case  to  press  the  doctrL-ie 
BO  far.  The  order  denying  a  new  trial  should 
be  affirmed,— a  result  to  occasion,  under  the 
circumstances  appearing,  some  degree  of  re- 
gret; but  it  serves  to  accentuate  tbe  propriety 
of  ascertaining  tbe  title  to  realty  before  ratb- 
er  than  after,  nndertaUng  Its  Itaipiaremoit 

PER  CURIAM.  For  the  reasons  given  in 
the  foregoing  c^lnlon,  the  order  denying  a 
new  trial  Is  afflnned. 


OURRT  T.  HOLLAND.   <N&  15,744.)  i 
(Supreme  Conrt  of  CslifOmla.    SepL  16;  1808.) 
Aptbal— QuBiTioira  or  Faot— OosvunnMo  Bri- 

DBHOB. 

Where  the  imly  point  In  dispute  on  an  ip- 
peal  relates  to  the  value  of  the  services  sued 
for,  on  which  the  evidence  is  omfllctlnc,  tba  ver- 
dict of  the  Jury  will  not  be  disturbed. 

Department  2,  Appeal  from  superior  court, 
city  and  coimty  of  San  Francisco;  A.  A.  San- 
derson, Judge. 

Action  by  Edward  J.  Curry  against  Patrick 
Holland.  Judgment  for  plaintiff,  and  from 
an  order  denying  a  new  tzlal  defwdant  ap- 
peals. Affirmed. 


1  Rehearing  denied. 
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U.  E.  Babb  and  A.  F.  Low,  for  ^>peUant 
Bolimn  &  SolUTan,  for  respondent 

PHB  CURIAM.  Action  to  recorer  the  rea- 
•ooable  ralae  of  work  and  labor  performed  by 
plaintiff  tor  the  defendant  at  the  reqneat  of 
the  latter,  between  September  14,  1888,  and 
September  14.  1889,  In  cnttlng  and  fitting 
clothing  In  the  tailoring  establishment  of  the 
defendaiit,  in  the  dty  of  San  Francisco.  The 
plaintiff  alleged  In  his  complaint  that  his  serv- 
ices thus  rendered  were  reasonably  worth  the 
sum  of  $3,400,  ttat  he  had  been  paid  on  ac- 
count thereof  <nily  the  sum  of  ¥2,260,  and 
prayed  jndgm^t  for  the  balance  of  fl,140. 
The  defendant  denied  that  the  reasonable 
Tahie  of  plaintiff's  services  exceeded  $2,280, 
which  bad  been  paid  hhn.  The  cause  was 
tried  by  a  Jnry,  whose  verdict  was  In  faror  of 
plaintiff  for  $1,1^,  the  snm  demanded.  The 
defendant  made  a  motion  for  a  new  trial, 
which  was  denied,  and  his  appeal  Is  from  the 
order  denying  his  motion  for  a  new  trial. 

The  only  point  in  dlspnte  relates  to  the 
valoe  of  plaindtTs  services,  as  to  which  appel- 
lant contends  that  the  verdict  Is  excessive  and 
not  Justified  by  the  evidence.  Upon  this  is- 
aoe,  however,  there  was  a  snbstantlai  conflict 
of  ertdence.  and  for  this  reason  the  verdict  of 
the  jory  should  not  be  disturbed.  The  mder 
denylnc  a  new  trial  is  affirmed. 


D17NN  et  aL  T.  DXJNN  et  aL    (S.  F.  1S3.) 
(Sopreme  Gonrt  of  Cslifoniia.    Bept  16,  1896.) 
JnwiunT— Tiunrrr  aoaimr  InsAva  PsBsoir— 

COLUTKEAL  ATTAOE— InOOBSV  PUBCHUSBS. 

1.  A  Judsmnt  e(  fuweloswe  entered  against 
tt  insane  penon  having  no  guardian,  withoat 
the  appointment  of  a  guardian  ad  litem.  Is  ir- 
regplar,  but  not  void. 

2.  Where  land  sold  under  a  foreclosure  has 
passed  into  the  hands  of  third  persons,  who  are 
Bona  fide  porchasers  for  value,  the  Judgment 
under  wbich  the  sole  was  made.  If  regnlar  on 
Its  face,  though  voidable  in  direct  proceedings, 
or  as  between  the  parties,  cannot  be  coUatefaBy 
attacked. 

Department  2.  Appeal  from  snpolor  conrt, 
ctty  and  coonty  of  San  Fiandsco;  Ghtriee 
W.  SlmiA,  3n6ge. 

Actlcn  by  Uzsie  F.  Dmm  and  others 
against  Catherine  Dunn  and  others.  Judg- 
ment for  defendanta,  and  plalntiffti  vpeaL 
Affirmed. 

F.  W.  Lawler  and  Henry  K.  Mitchell,  for 
^^eUanta.  Smitti  &  Mnraaky,  for  req^ond- 
entai 

TBMFUB,  J.  Fetvoaiy  26,  Iffffl;  (me  Maiy 
A.  Kinsman  owned  the  premises  here  in  aues- 
turn.  It  was  found  that  she  was  then,  and 
kmc  prior  thereto  had  been,  insane,  incom- 
petmt  to  transact  business  or  to  understand 
the  uture  of  ber  acts,  and  entirely  without 
onderstanding,  and  continued  to  be  In  such 
mental  eondltl(»B  up  to  the  time  (tf  her  deadi, 
In  188(k   8be  had  not  been  Judicially  declared 


of  unsound  mind,  and  had  no  guardian  On 
the  date  first  ment]<Hied,  one  Garwood  loaned 
to  Mary  A.  Kingman  $400,  and  took  from  her 
a  mortgage  upon  the  property  mentioned  to 
secure  the  same.  On  the  11th  day  of  8ep~ 
tember,  1878,  Garwood  commenced  an  action 
to  foreclose  the  mortgage  against  said  Haiy 
A.  Kingman.  Personal  service  of  summons 
was  made  upon  Maiy  A.  Kingman.  She  suf- 
fered default  and  a  decree  of  foreclosure  waa 
entered.  A  sale  was  bad  under  the  decree^ 
Garwood  being  the  purchaser  for  the  sum  ot 
$5SS.  No  redemption  was  made,  and  Gar- 
wood obtained  a  deed  from  the  sheriff,  and 
In  September,  1879,  sold  and  conveyed  the 
premises  to  the  defendant  Catherine  Dunn 
for  $3,500,  paid  by  said  defendant.  It  waa 
found  tbat  defendant  Catherine  Dunn  had  no 
knowledge  of  the  Insanity  of  Mary  A.  King- 
man before  the  commencement  of  this  action, 
and  tbat  she  purchased  the  property  In  good 
faith,  and  for  a  valuable  consideration.  The 
plaintiffs  are  helis  at  law  of  Mary  A.  KSag- 
man,  and  bring  this  suit  to  annul  the  mort- 
gage, and  the  Judgment  of  foreclosure.  Thla 
cannot  now  be  done.  Hie  defendant  Cather- 
ine Dunn  Is  a  purchaser  In  good  faith,  and  for 
a  valuable  consideration.  Insane  persons 
may  be  sued,  and  Jurisdiction  over  them  ac- 
quired, as  of  other  persons.  True,  guardian* 
should  be  appointed  to  represent  them.  It 
was,  no  doubt,  the  duty  of  the  plaintiff  to 
cause  it  to  be  done.  But  the  Judgment  en- 
tered without  the  appointment  of  a  guardian, 
though  Irr^ular,  is  not  void.  Undoubtedly  ft 
may  be  vacated  In  a  direct  proceeding.  If  no 
Innocent  purchaser  has  acquired  rights  under 
It.  But  public  pc^cy  forbids  that  as  to  such 
persons  the  validity  of  the  Judgment  shaU  be 
questioned.  The  Judgmeit  was  r^fular  on 
Its  face.  Hie  court  had  Jurisdiction  of  the 
subject-matter,  and  of  the  person  of  the  de- 
fendant The  JudgmCTt  Itself  was  an  adjntt- 
cation  that  the  court  had  Jurisdiction,  and,  on 
collateral  attack,  was  conclusive,  except  as  to 
Infirmities  shown  In  the  Judgment  roU. 
There  may  be  exceptions  to  this  rule,  but  thin 
Is  not  one.  It  Is  a  hardship  upon  plaintffte^ 
and  It  Is  possible  that  the  mortgage  and  Judg- 
ment were  obtained  hy  unfair  means.  But 
of  these  defendant  had  no  knovriedge,  and  the- 
wrong  cannot  be  righted  at  ber  expoiae.  Tte- 
Judgment  Is  affirmed. 


We  concQR 
LANDb  J. 


HEN8HAW,   J.;  McFAS- 


DIXON  V.  RISLBT,  Judge.    (S.  F.  514.) 
(Supreme  Court  of  CaUf(»nia.    8^  11,  1890.) 
Aprau^  KAin>i.TB  um  Pboobbdihss  Bslow — 
AMsaDimiT  or  FuuDiae-~PanTioH 
roa  Makdatb. 

1.  Where  tiie  lodgment  for  plaintiff  b  re- 
versed on  appeal,  with  leave  to  him  to  amend 
his  comi»laint  In  certain  specified  respects,  the 
trial  court  cannot  Impose  payment  of  eosts^ 
as  a  omdition  to  permfsshwi  to  file  the  amend> 
ed  eoD^abtt 
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2.  Btvea  In  a  case  where  Uie  trial  ooort  has  a 
light  to  impose  jfttjment  ot  ceata,  as  a  condition 
to  i>enaiiMion  to  file  an  ameaded  complaint,  it 
should  not  order  proceeJinjis  stuyed  for  an  in- 
definite period,  tin  sndi  ooats  are  paid:  bnt,  if 

Slaintiff  refused  to  complj  with  the  condition, 
:  should  proc««d  with  the  trial  as  the  pleadings 
are,  and  then,  if  plaintiff  is  defeated,  he  can, 
on  nppenl,  present  the  qnestion  wliether.  In  re- 
tuRinjc  the  amMidment,  the  court  abased  its  dis- 
cretion. 

3.  A  petition  for  mandate  to  require  the  trial 
court  to  allow  filinR  of  amended  complaint,  in 
accordance  with  the  jndirment  of  the  appellnte 
court  rrantinfc  leave  to  plointltf  to  amend  his 
complaint  in  certain  apecified  respects,  need  not 
set  nut  in  detaJi  the  facts  constitnting  the  caune 
of  action,  or  show  what  were  the  allegationa 
•f  the  amended  complaint. 

Department  2.  Application  1^  H.  B.  Dixon, 
an  Insane  person,  hy  tala  guardian,  J.  R.  Dixon, 
for  writ  of  mandate  to  E.  W.  Blsley,  Judge  ot 
the  eniperior  court  of  Preano  county.  Grant- 
ed. 

Minor  ft  Aahley,  for  petitioner.  Horace 
Hawes,  for  reepondent 

TEMPLB,  J.  Ttiis  is  an  application  for  a 
wrtt  of  mandate  to  require  the  superior  court, 
of  the  comity  Ot  Fresno  to  allow  plalntltr  in 
a  certain  action  there  pending  to  amend  his 
complaint,  and  to  proceed  with  the  trial.  H. 
8.  DlxoD.  in  April,  1891,  commenced  an  action 
iB  the  superior  coort  of  Fresno  county  to  fore- 
close a  mortf!iij!:9.  After  the  commencement 
of  the  action,  plaintiff  became  insane,  and  J. 
K.  Dixon  was  appointed  guardian  for  him. 
An  amended  complaint  waa  then  filed,  bi 
which  J.  R.  Dixon,  as  guardian  of  H.  S. 
Dixon,  was  plaintiff.  Tbe  defendants  appear- 
ed and  answered,  and  tbe  case  was  tried,  wllA 
the  result  that  plalntllf  recovered  judgment 
This  jadgmot,  on  appeal  to  this  court,  was 
reversed  and  remanded,  with  leave  to  plain- 
tiff to  amend  fals  complaint  in  CMtaln  respects 
specified.  39  Pac.  897.  After  the  remittitur 
had  been  filed  in  the  superior  court,  an  order 
was  made,  atipnlation  of  the  respectlTe 
parties  in  open  court,  tliat  In  all  furthw  pro- 
ceedings plaintiff  be  represented  by  his  guar- 
dian, and  have  leave  to  file  an  amended  and 
san)lemental  complaint.  Tbe  anaeoded  and 
aupplemoital  complaint  was  filed  in  pursu- 
ance of  the  order.  Afterwards,  ut>on  detend- 
ants'  motion,  and  upon  notice,  the  court  mod- 
Ill  wl  tbe  order  allowing  an  amended  complaint 
to  be  filed,  by  requiring  plaintiff,  as  a  condi- 
tion for  permission  to  file  the  amended  com- 
plaint, to  pay  the  costs  of  the  appeal,  t<vether 
with  accruing  costs,  and.  ordered  that  all  pro- 
ceedings In  tbe  cause  be  stayed  until  such 
costs  were  paid;  and  the  court  further  order- 
ed that  defendants*  time  to  answer  tbe  amend- 
ed complaint  be  extended  until  10  days  after 
compliance  with  tbe  order  on  tbe  part  of 
plaintiff,  and  after  notice  of  such  compliance 
had  been  given.  Plaintiff  has  not  paid  uich 
costs,  but,  after  the  making  of  said  last-men- 
tioned order,  be  asked  the  court  to  vacate  tbe 
same,  and  to  set  the  canse  tor  trial.  This  the 
conrt  refoaed  to  do,  and  still  refosea  to  pn>- 


oeed  with  tbe  trial  of  said  cause  unless  plain- 
tiff first  p^  said  costs. 

The  respondent  demurs  to  the  petition  on 
tbe  ground  that  it  does  not  state  sufflrient 
facts,  and  as  uncertain.  The  point  of  tbe  de- 
murrer, in  regard  to  uncertainty,  is  tbat  It 
does  not  set  out  the  facta  ccnstltutlng  tbe 
cause  of  action  in  detail,  or  show  what  were 
tbe  allegationa  or  contents  of  tbe  amended 
complaint  This  waa  not  necessary.  The 
court  was  directed  to  permit  plaintiff  to 
amend  his  complaint  in  certain  respects,  which 
were  specified.  Ue  had  an  absolute  right  to 
make  those  amendments.  Undoubtedly,  It  was 
within  the  power  of  tbe  superior  court  to  in- 
terpret tbe  Judgment  rendered  here,  and  to 
restrict  the  plaintiff  to  those  amendmenta.  If 
tbe  court  erred  In  Its  construction  at  the  Judg- 
ment rendered  by  this  cotirt,  or  abused  its  dis- 
cretion In  refuting  other  amendmenta,  such 
error  or  abuse  of  discretion  eooid  not  be  cor- 
rected by  mandate.  Plaintiff  wovld  be  forced 
simply  to  take  his  exceptlcHia,  and  seek  his 
remedy  upon  an  appeal  from  the  jTMlgmom. 
But  when  tbe  court  refnses  to  allow  tbe 
amendments  which  were  ordered  by  this  ccMirt, 
even  as  nnderstood  by  the  trial  court  It  re- 
fuses to  obey  tbe  direction  ot  this  cotnt,  and 
obedience  may  be  compelled.  It  ts  not  the 
province  of  that  court  to  affix  conditkna  to 
the  exercise  of  prlvUegea  granted  by  this,  un- 
less, SB  Is  sometimes  done,  this  court  directs 
tbat  tbe  amendment  may  be  made  on  terms 
to  be  fixed  by  tbe  trial  court  It  Is  conceded 
that  tbe  learned  Judge  of  the  superior  court 
acted  in  making  tbe  order  in  no  contumacious 
spirit,  bnt  conscientiously,  in  the  discbarge  of 
his  duty;  bat  there  baa  somettmes  been  fric- 
tion, and.  If  tbe  Judge  conid  impose  condi- 
tions upon  tbe  exercise  of  rights  granted  by 
this  court  a  litigant  could  In  some  eases  be  de- 
prived of  tbe  benefit  of  a  Jud^nent  In  hia  fa> 
vor  here. 

lu  no  event  however,  was  the  cotirt  Justl- 
fled  In  making  an  order  which  is  equivalent 
to  a  refusal,  for  an  Indefinite'  period,  to  try 
the  case.  If  the  conrt  had  tbe  right  to  hnpose 
tbe  conditions,  and  the  plaintiff  refused  to 
comply  with  them,  the  court  should  proceed 
with  the  trial  on  the  pleadings  as  tbey  now 
are.  Then.  If  the  plaintiff  wa^  defeated,  he 
could,  on  appeal,  present  the  question  wheth- 
er, In  refusing  tbe  amendment  the  couri  aboa- 
ed  Its  discretion.  Under  the  order  the  plain- 
tiff must  pay  tbe  costs,  or  leave  his  case  for^ 
ever  untried.  Let  tbe  writ  issue  as  prayed  for. 

We  concur.  McPARLAND,  J.;  HBN- 
SHAW,  J. 


POWER  V.  MAT,  Treasurer.    (Sac.  100.) 
tSaptune  Court  of  California.    Sept  14,  1806.) 
OooKTiBs— Omcaas— CoTraAOTB  fob  At-roaim's 

BSHVtOKS. 

L  The  board  of  ooatty  snpervlsciTB  has  pomm 
to  employ  an  attoniay  to  ooUaet  a  dalm  due  ths 
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ooDiitj  Cram  tbft  state.    Lamen  O0.  T.  SUnii* 

2tt  Pac  3(iS,  88  Cal.  SIO.  followed. 

2.  WhpiT  serrlces  bare  been  rendered  for  the 
faneft  or  tht  cmiuty  in  «  maan»r  aatborlxptl  by 
law.  tbe  boud  of  coaotj  Mtpprritors.  haTiiis 
had  orlxlnai  pawer  in  the  premuws,  may  cure 
informaTities  id  pm-etfure  by  a  snbwqueat  ratl- 
tintioB  and  re«ocnitioD  of  Its  Habillty. 

3.  A  e«ntiacC  by  the  board  of  county  npiv* 
Tisors  with  ita  elerk,  tuder  refcuhir  satfirr  aa 
ffurh,  to  pay  Um  a  commiasion  for  collecting 
moneya  from  the  state,  he  and  the  county  at- 
torney hBTing  agreed  that  the  formw  aboold  get 
the  eontnct  aod  the  latter  do  the  work,  and  the 
two  divide  the  cvtopeiuatlaa  la  roid.  aa  *n  at* 
tempt  to  increase  the  compeaaation  of  a  public 
official  daring  his  term  of  office. 

Department  2.  Appeal  from  ai^erlor  court, 
Tolare  coontr* 

Action  I17  Murice  BJ.  Power  against  l!L  A. 
Mar,  trewmra  of  Tulare  coontr.  Judgment 
for  plaintiff*  and  defendant  appeals.  Ue- 
Tersed. 

F.  B.  Homrd  and  T.  EL  CImA,  for  appe- 
lant. LamttecBoa  *  MKMIanaff,  loe  riaponit- 
«aL 

HENSHAW.  J.  TUa  la  am  KpvM  fn»  a 
Jadfqaeitt  glvea  m  tbe  pkadlBfCR-  li^tftlntMI 
applied  far  a  wrtt  ot  aandate  acalMt  defend- 
aat  tnasvier  of  Tolare  conntj.  U  lUa  com- 
pUat  be  avemd  alaiplr  that  tbe  sodttor  of 
tbe  oootttr  bad  lamad  t»  blai  a  warrant,  par- 
able out  of  tbe  beapltal  faad,  wbleb  wairant 
recited  that  It  waa  "for  fttMHaiHnna  w  man* 
era  collected  tram  the  alate  to  Vndicenta.** 
Tbe  wansirt  waa  preeeitted  to  tbe  treaanreT'» 
wbo  refused  to  par  K.  ahboasb  tbm  waa 
and  ia  snilelent  unappmnlatad  mm^  la  the 
fand  fcr  that  purpoae.  After  tbe  flUnc  of 
defendan^B  anawer  tb»  court  feadend  tbe 
Jodiemcnt  appealed  from. 

ReapovdeBt  conteada  tba«  tba  «Blr  vna- 
tkuia  presented  Oe  mpvni  an  two  vwa* 
tkiM  of  law:  (1)  Baa  the  board  of  anpervla. 
ore  the  power  to  ea^^  an  attorney  tvt  tbo 
pupoae  of  collecting  a  dabn  doe  the  eomrty 
frotn  tbe  atate?  Thla  qneatton  la  coaipVeteiy 
anawered  by  tba  caae  of  i^aaen  t.  Shlna, 
SB  CaL  SlOk  as  Pbc.  aSSL  W  tbe  beard  of 
sDperrlaora  lesally  allow  a  clain  for  tbe  ben- 
efldal  oae  «f  money,  labor,  or  pnperty,  al- 
tboQffh  tbe  formalltlea  oecceaarr  to  bind  the 
county  hare  not  been  employedT  Wit  boat 
entering  Into  an  elaborate  comMeratloB  of 
this  Qoeotfoau  It  la  anfflclent  to  aay  that  tbla 
may  at  timce  aad  und«r  certain  drcomatan- 
cea  be  doae^  pruTlded  tbe  powvr  to  do  ao  be 
not  withheld  la  tbe  grant  of  powers  to  tbe 
board,  and  prorWed,  further,  that  tbe  senrire 
has  been  bestowed  or  tbe  money  expended 
for  tbe  brneflt  of  tbe  cmmty  In  a  mamer  an- 
thorized  by  law.  Under  soob  ctrcnmstances, 
If  t*te  board  had  original  power  In  tbe  prent- 
laco.  It  may  core  Informalities  or  trregnlarl- 
ttea  In  procedure  by  a  aabaeqnent  ratltlratton 
and  rvcognltkm  vt  Its  Uablllty.  Waits  r. 
OmMby  Oa..  1  Ner.  STO;  Ptanental  r.  City  of 
San  Pranctaeo.  21  OaJL  3B2. 

Bvt.  wbna  botb  of  tbeae  qoeetlona  may  ttma 
ba  ■anoifod  la  teror  af  rc^ondoit,  thrir  an- 
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awera  do  not,  aa  EeapenduH  elataw.  riww'a- 
aU  dlfflc«ltle&  The  plaadUia  of  defendant  Id 
far  from  being  a  modeL  Indeed,  It  Is  an 
extremely  bad  pleading.  U  denies  matters 
not  averred  In  tbe  complaint.  It  "allegen 
that  defendant  has  beat  Infotmed,  and  baa 
reason  to  believe,  and  does  belleTO**  certain 
facts,  but  does  not  arer  tbe  existence  of  theee 
facts.  It  expressly  admits  ta  one  paragrapb 
that  there  Is  mon^  ta  the  hospital  fund  sutn- 
cleot  to  pay  tbe  wihaa^^  claimed,  after  pay- 
ment of  all  other  snms  legally  chargeable 
agalnat  that  fund,  and  elsewhere  seems  to 
arer  that  the  moneys  of  the  fund  bad  aU 
been  shauatcd  before  presentation  of  tbe  de- 
mand. Ioq)erfeet  and  taartlailc  aa  tbe  aa- 
swv  Budonbtediy  la.  nerertheleBa  It  autfl- 
dently  seta  forth  certain  matters  In  defense. 
If  tbeae  mattm  constUate  a  defmas,  tbsa  It 
woaM  be  good  against  demnirer,  and  the 
court  erred  In  rendering  Juc^ment  upon  tbe 
plwidlnga.  The  complaint  cttscioaea  nothing 
of  the  aatan  or  origin  of  the  demand  of  plaiiv 
tiff  for  which  the  warrant  was  ordered  drawn. 
If  the  demand  waa  Ulegal,  tben.  ladnbitaUy, 
tbe  treasurer  waa  autbutaad  to  xeCose  pay- 
ment of  It,  and  to  show  tbla  In  bis  anawar. 
It  li  tba  lUicaUty  of  the  claim  wUcb  be 
seeks  to  sbow.  and  to  do  tbla  be  irteada  tbat 
tbe  board  of  supwYlaon^  apoo  i>ec«nbw  tl. 
1884,  by  reaolutlon,  ordored  tbat  4ofan  Broder 
be  employed  and  anthorlaed  to  collect  from 
tbe  state  moneys  due  for  tbe  care  of  Indi- 
gents, orphans,  and  half  orphans,  said  Broder 
to  rec^Te  as  compensation  15  per  cent,  of  all 
moneys  so  collected.  At  the  date  of  this 
employmeDt,  and  thereafter,  Broder  was  cleik 
of  the  board  of  Boperrlsofa,  undtfr  regolar 
salary,  paid  by  the  eeonty  of  Talara.  Maa- 
rice  B.  Power,  tbe  irialntW,  at  tbat  tUna  and 
,tb«reafter.  waa  the  district  attorney  of  tba 
coanty,  and  the  agreemmt  between  tbe  two 
waa  tbat  Broder  should  secure  tbe  employ- 
meat.  Power  should  perform  the  servloe.  and 
tbe  two  iriiould  dfrlde  tbe  eompeaaatlm. 
Plalntlfra  claim,  presented  to  tbe  board,  was 
"for  cmnmlsslons  on  g3,K£ti.a5  allowed  iKf  the 
state  to  Tulare  county  aa  per  contract  with 
John  Broder."  etc.  Defendant  also  aTorred 
that  the  contract  la  nonassignable,  and  that 
it  Is  Totd.  There  Is  mongb  here,  if  the  aUe- 
gatlons  are  true,  to  bare  entitled  the  defend- 
ant to  a  Judgment.  Tbe  e-rermenta,  tben, 
c(»Htitnte  a  defense.  PlatntlfTs  claim  Is  ex- 
pressly based  npnu  the  Broder  contract.  If 
by  this  contract  the  snpenrtooni  attempted  to 
Increase  the  compenaaMon  of  a  public  ottlcial 
doTiDg  bla  term  of  otilce,  the  contract  Is  Ttrid, 
end  cannot  be  made  the  basis  of  a  reeorery 
in  tbe  bands  of  any  person.  If  Broder,  as 
clei^  of  the  bran),  nrfluded  with  Bower,  the 
then  district  attorn^,  to  procure  for  tbem- 
selres  a  contract.  It  waa  not  only  void  aa  aa 
attempt  to  lurreaae  their  compensation,  bat 
Told  aa  agalnat  public  policy,  wbleb  atera^ 
dlsconntenaoces  any  personal  toterest  upon 
the  part  of  puMIc  ofllcers  in  public  contracta 
The  Judgment  ts  rererse^  and  the  eanae 
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mf^njjp^^  wIBi  directions  to  the  trial  court  to 
Oeaj  ^Alnttfl't  mothn  for  judgment. 

W«  oooov:    McFABIiAm  J.;  TDBl- 

FLO,  J. 


KBLLT  et  aL  T.  LBMBBR01SB  ct  aL    (S.  F. 
160.)  > 

(StQrerae  Court  mt  OalUomia.  SepL  16,  1886.) 
MbcsasicPb  Ijiih— RirOTKD  OwHBBOV  Pbbhibbs. 

1.  A  daim  of  lien  raffident  in  form  !■  prop- 
eriy  admitted,  ai  acainst  objection  that  it  does 
not  correctly  state  toe  names  of  either  the  own- 
en  or  reputed  ownen  of  tlie  premiaee,  there  be- 
ing at  the  time  no  erMcnoe  Eeftore  Hw  oonrt  to 
contradict  Its  terms. 

2.  Thoogh  one  statea,  In  Us  dalm  of  lien,  that 
a  certain  person  la  owner  and  reputed  owner  of 
the  premises,  his  lien  Is  not  impaired  by  proof 
that  such  person  was  the  reputed  owner  onlr. 

8.  A  flnfting  that  one  was  the  reputed  owner 
of  premises,  as  alleaed  In  a  daim  of  medianitf  s 
Uen.  Is  not  impaired  hy  the  fact  that  oonrer- 
ances  to  other  persons  were  on  record. 

Department  L  Appeal  from  mpalor 
court,  AJameda  county;  F.  W.  Henshaw, 

Judge. 

Action  by  Kelly  and  others  ag^nst  Lem- 
berger  and  others.  From  a  Judgment  for 
plalntifTs,  and  an  order  denying  a  new  trial, 
defendants  appeaL  Affirmed. 

Morrison,  Stratton  &  Foerster,  for  appel- 
lants. C.  U  OolTln,  T.  F.  Graber,  and 
Charles  F.  Hanlon,  fcKr  respondents. 

PER  CURIAM.  Four  actions  baring  been 
tooDght  against  the  defendants  to  foreclose 
mechanic**  Uena  upon  certain  land  In  Berke- 
loy,  they  were  consolidated  and  tried  togeth- 
er under  the  above  title.  Oue  of  these  ac- 
tJotts  mm  bnnigbt  by  H.  W.  l^lor,  and 
judgment  waa  rendered  In  his  faror,  dvlng 
him  a  penonal  Judgment  against  Lemberger. 
and  nuking  the  same  a  Uen  upon  the  land. 
Certain  of  the  defendanto  moved  for  a  new 
trial  as  against  the  claim  of  Taylw,  and  the 
present  appeal  is  taken  tmn  the  judgmoit 
and  from  the  order  denying  their  motion  for 
a  new  triaL 

The  queatlmi  iweaented  by  the  appellants  is 
the  smfflciency  of  the  claim  of  Uen  filed  by 
T^lor,  and  the  «ror  relied  upon  by  them  in 
tb^  motion  for  a  new  trial  was  the  admis- 
sion in  evidence  of  this  claim  of  lien  and  the 
inanfflciency  of  the  cTldence  to  sustain  cer- 
tain fludings.  For  the  purpose  of  stating 
"the  name  of  the  owner  or  reputed  owner.  If 
known,**  of  the  land  upon  which  the  improve- 
ments were  made,  the  claim  of  lien  offered 
In  evidence  waa  as  follows:  "That  Charles 
A.  Bailey  and  Frank  Lemberger  are  the 
names  of  the  owners,  and  they  are  the  re- 
puted owners,  of  said  premises,  and  caused 
■aid  boUdlngs  and  structures  to  be  erected 
and  oonstmcted.**  The  defendants  objected 
to  ttt  introduction,  upon  the  ground  that  it 
did  not  correctly  stato  the  naaHes  of  either 

X  Rehetrtng  denied. 


the  ownor  or  owners,  or  mgntei  owner  or 
owners,  of  the  premises,  and  excepted  to 
the  ruling  ot  the  court  In  admtttlng  tt  In 
evidence.  The  claim  of  Uen  was,  however, 
snfltdent  in  form  to  com^  with  the  mpOn- 
mentt  of  the  statate^  and  at  the  time  it.  was 
offered  It  does  not  antesr  that  there  waa  any 
evidence  btftwe  the  court  to  «mtradlct  its 
terms.  It  was  not  enor,  therefbrSb  to  admit 
it  in  evidence^ 

From  the  findings  of  the  emit  It  MV^ars 
that  at  the  time  the  dalm  of  lien  was  filed 
the  appelant  Bailey  was  the  actual  owner 
of  the  northerly  12  feet  of  the  land,  and 
that  the  wife  of  Lembergw  owned  the  2^ 
feet  adjoining,  and  the  dtfendant  Clalnis  the 
sontberiy  36  feet  In  the  bill  of  exceptions 
the  defendants  specif,  as  («ie  of  the  partlc- 
ulars  wherein  the  evidence  is  insufficient  to 
justify  the  declsltm,  **that  part  of  finding  1 
which  finds  that  at  the  time  of  the  filing  of 
the  lien  the  defendant  Frank  Lemberger 
was  the  owner  of  aU  the  land  in  said  finding 
described.'*  This  exceptim,  however,  mis- 
conc^ves  the  language  ot  the  finding.  Tba 
court  did  not  find  that  he  was  the  **owner,'' 
but  that  he  was  the  •'reputed  owner,"  and 
the  appellants  have  not  en*epted  to  the  snf- 
ficieney  of  the  evidence  to  sustain  this  find- 
ing. The  statute  does  not  require  the  claim- 
ant to  state  the  name  of  Uie  actual  owner, 
at  the  risk  of  losing  his  Uen,  but  makes  bis 
statement  of  the  name  of  the  reputed  owner 
as  effective  as  that  of  the  true  owner.  Oor- 
bett  T.  Chambers,  100  OaL  178;  41  Pac.  S73. 
The  statement  of  the  same  name  as  owner 
and  as  reputed  owner  does  not  deprive  the 
claimant  of  his  lien.  Arata  v.  Mining  Co., 
66  OaL  840,  4  Pac  186.  And,  as  he  is  only 
required  to  state  the  name  of  the  ownev  or 
routed  owner,  'if  known,**  he  may,  if  he 
does  not  know  the  name,  perfect  his  Ura 
without  naming  any  owner.  Lumber  Co.  v. 
Kewkirk,  80  Cat  275.  S3  Pac.  231.  In  the 
absence  of  any  exception  to  this  finding,  we 
must  assume  that  th»e  was  ample  evidence 
to  show  that  Lemberger  was  the  reputed 
owner  ot  the  premises,  and,  if  so,  the  state- 
ment of  ovrnershlp  In  the  claim  of  Uea  was 
suffldent  Ito  snffldeney  was  not  Unpaired 
by  the  further  statement  that  BaU^  waa 
also  the  reputed  owner.  The  court  does  not 
find  that  Bailey  was  not  a  reputed  owner  at 
the  date  of  Taylor's  contract  with  Lember- 
ger, or  thereafter,  but  is  silent  in  reference 
thereto,  and  its  finding  that  he  was  the  re- 
puted owner  prior  thereto  Is  immaterial.  It 
appears  from  the  findings  that  Bailey  was 
the  actual  owner  of  a  portion  of  the  land, 
and  no  exception  is  made  to  the  findings  of 
the  court  that  the  buildings  were  constructed 
with  the  knowledge  and  consent  of  the  actual 
owners  of  the  entire  land.  The  fact  that 
conveyances  to  these  owners  had  been  placed 
on  record  does  not  impair  the  fl»^1<ng  that 
Lemberger  was  the  reputed  owner,  and  the 
dates  of  such  record  were  an  inunaterlal  fiwt, 
and  not  an  issue  In  the  case,  and  It  was  not 
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weeeaary  for  the  court  to  moke  any  find- 
lug  thereof.  The  Judsment  and  orcter  are 
affirmed. 


VENTURA.  COUNTY  t.  OLAT  et  at  A 

160.) 

(Soproiw  Court  of  California.    Sept.  16^  1886.) 

ACTIOH  AOAINBT    CoUXTT  TUUBDKBR — FlBASIXO 

— JuHisnicTioK  or  Supbkiob  Codet. 

1.  A  complaint  on  a  btmd  by  a  county  a«iduBt 
Iti  treanmr  and  his  bcmdsmen  to  recorer  nuns 
tUe^ed  to  hare  been  Ulegnlly  paid  out  by  him 
ii  not  demurrable  aa  heiug  ambifuoua  becanae  in 
the  prayer  a  penalty  ia  aaked  for  which  ia  not 
aotlKirized  In  Bach  action. 

2.  A  complaint  by  a  conntr  againat  a  comity 
treasurer,  to  recover  money  alleged  to  have  been 
paid  out  by  him  on  a  warrant  issued  for  a  claim 
on  which  the  comity  waa  not  liable,  la  not  de- 
murrable becanae  it  doea  not  aet  oat  the  con- 
tenta  of  the  warrant,  where  from  the  facts  al- 
leged ita  illegality  mnat  have  been  apparent  on 
its  face,  if  drawn  in  compliance  with  the  stat- 
ute (County  Government  Act,  §  114),  which  pro- 
Tidea  that  "all  wairanta  mnat  dlatinetly  specify 
the  liabUity  for  which  they  are  drawn  and 
when  it  accrued." 

3.  The  Boperior  court  is  not  deprived  of  jnna- 
diction  of  an  action  becanae  the  separate  sama< 
taed  for  are  less  than  fSbO  each,  where  the  ag- 
gregate for  whidi  Judgment  Ii  aaked  la  greater 
*Jian  that  aum. 

Commisslonen*  dedsion.  Department  1. 
Appeal  from  cnpedor  court.  Vectora  county; 
B.  T.  WiUiamB,  Jndgft 

Actloit  1^  Yentm.  coonty  against  Henry 
Clay  and  others.  E^om  a  Judgment  for  de- 
fnidants  on  a  demnner  to  the  otouidalnt, 
^aintlff  api>ea]B.  Bcrcvaed. 

H.  L.  Poplin,  for  anwUant  Ofestea  Onr, 
Barnes  &  S^by.  and  BlackatoA  ft  Bwlns. 
for  reqxKidenta. 

VANCLIEF,  a  This  appeal  Is  from  a  Judg- 
ment In  favor  of  defendants  on  demurrer  to 
the  complaint,  and  whether  or  not  the  lower 
court  erred  In  soBt&lnlnje  the  demurrer  la  the 
only  matter  In  ctntroverBy.  The  defendant 
Clay  was  elected  to  the  office  of  treasurer  of 
said  county  for  the  term  commencing  on  the 
first  Monday  In  January,  1893,  and  the  other 
defendants  are  sureties  on  his  official  bond  for 
that  term;  and  this  action  Is  upon  that  official 
bond,  to  recover  money  alleged  to  have  been 
unlawfully  paid  out  from  the  treasury  of  said 
county  by  Clay  during  said  term  of  office. 
The  complaint  consists  of  88  counts,  each 
charging  the  payment  of  a  distinct  sum  of 
money  from  the  treasury  without  authority  of 
law,  the  sums  charged  to  have  been  so  paid 
oat  aggr^ting  nearly  $4,000.  The  only  sub- 
stantial difTerences  in  the  counts  are  that  the 
■ereral  payments  are  alleged  to  have  been 
made  at  different  times,  and  that  all  were  not 
made  to  the  same  person,  but  a  portion  there- 
of to  different  persons  and  for  different  kinds 
of  service.  That  part  of  the  first  count  to 
which  alone  the  demurrer  applies  is  substan- 
tially a  sample  of  that  part  of  each  of  the  oth- 
er connts  to  which  the  demurrer  la  applicable, 


excepting  the  aforesaid  differences,  which  are 
not  material  to  the  merits  of  the  deminTer,and 
is  as  follows;  "That  on  or  about  the  8th  day 
of  Maich,  1804,  F.  E.  Smith  filed  a  claim 
against  the  county  for  three-fifths  ot  a 
month's  service  during  the  month  of  Febru- 
ary, 18&4.  for  the  sum  of  |60,  which  services 
were  performed,  as  plalntift  Is  informed  and 
beUeres,and  so  alleges  the  fact  to  be,  In  assist- 
ing the  recorder  and  auditor  of  said  county  in 
the  performance  of  the  dutlesof  his  office;  and 
the  board  of  supervisors  of  said  cotmty,  on  or 
about  the  said  Sth  day  of  March,  1894,  with- 
out any  authority  of  tew,  and  when  the  said 
claim  was  not  a  legal  charge  against  the  said 
county,  allowed  said  claim,  and  thereupon  the 
auditor  of  said  county  drew  a  warrant  In  fa- 
vor of  said  F.  E.  Smith  for  said  sum  of  $00 
on  the  treasury  of  said  cotmty  without  any 
authority  of  law,  and  the  said  F.  B.  Smith 
presented  the  same  to  the  said  Henry  Clay 
as  treasurer  of  said  cotmty,  which  warrant  the 
said  treasurer  then  paid  out  of  the  general 
fund  of  said  county,  while  and  when  the  said 
warrant  and  claim  was  not  a  legal  charge 
against  said  county,  to  the  damage  of  said 
county,  plaintiff,  In  the  axun  of  $60,  which  stun 
is  due  and  uopaid  from  said  .defendants  to 
said  plaintiff."  Tbe  official  bond  is  in  form 
and  substance  such  as  Is  required  by  law.  and 
la  fully  set  out  In  the  complaint  The  prayer 
of  the  complaint  is:  "Wherefore  plaintiff  de- 
mands Judgment  against  said  defendants  for 
the  sum  of  three  thousand  nine  hundred  and 
thirty  dollars,  the  money  so  paid  out  by  said 
treastirer  without  authority  of  law  as  afore- 
said, together  with  twenty  per  cent,  damages 
for  the  use  of  said  sum  of  money."  The 
grounds  of  the  demurrer  are:  That  each  count 
is  uncertain  and  ambiguous  In  several  speci- 
fied particulars;  that  there  is  a  misjoinder  of 
causes  of  actkm;  that  some  of  the  alleged 
causes  of  action  appear  to  be  barred  by  the 
statutes  of  limitations;  that  the  court  had  no 
Jurisdiction  of  the  subject-matter  of  the  ac- 
tion; and  that  the  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action. 
Two  of  the  sureties  on  the  bond  demtured 
separately,  but  all  the  grounds  of  their  de- 
murrer are  embraced  in  tbe  above  statement 

1.  The  so-called  specifications  of  tmcertalnty 
are  hardly  Intelligible,  and  merit  no  considera- 
tion, except  to  say  that  however  defective  the 
complaint  may  be  in  other  respects,  it  is  not 
subject  to  the  objection  that  it  Is  uncertain. 

2.  The  demurrer  specifies  that  each  count 
is  ambiguous  for  the  same  reasons  that  It  is 
uncertain.  In  their  brief,  however,  counsel 
for  respondente  contend  that  the  complaint 
is  amblguoxis  for  a  reason  not  specified  in  tbe 
demurrer,  namely,  that  it  appears  doubtful 
whether  the  action  is  for  a  breach  of  the  of- 
ficial bond,  or  for  the  enforcement  of  a  stat- 
utory penalty;  that  while  the  body  of  the 
complaint  indicates  that  the  cause  of  action 
is  a  breach  of  the  bond,  the  prayer  for  "twen- 
ty per  crat  damages  for  the  use  ot  the  mon- 
ey"  indicates  that  the  action  is  band  upon 
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•ectkm  8  of  Ow  soimty  gDrenuneiit  act, 
which  anthorlzes  the  recovery  of  20  per  oeot. 
damages  In  acUoaa  founded  thereon.  It  la 
nnnecc— a»y  to  follow  and  answer  In  detail 
the  fDtUe  arguments  of  coiuuel  to  sustain 
this  point.  It  ia  enough  to  aay  that  thn«  Is 
nothing  Is  the  body  of  the  complaint  Indicat- 
ing that  the  action  Is  based  upon  sectlm  8  of 
the  county  gormunent  act.  nor  that  It  la  not 
wholly  baaed  upon  the  official  bond  set  out 
In  the  complaint;  and,  conceding  that  the 
prayer  a$kB  for  more  damagea  or  Interest 
Uian  la  warranted  by  the  facta  alleged  in 
the  complaint,  yet  the  ccnnplaJnt  la  not  sub- 
ject to  demurrer  on  that  ground.  Bailey  t. 
Dale,  71  Cal.  35,  U  Fac  SM;  Althof  t.  Gon- 
beim,  38  CaL  m 

8.  It  Is  contended  that  the  complaint  la 
ambiguous  and  uncertain  as  to  the  terms  and 
contents  of  the  andltor'a  warranta  alleged  to 
have  been  paid  by  the  treaaarer;  and,  tw 
aught  that  Is  alleged,  tboae  warranta  may 
hare  appeared  to  be  for  the  payment  of 
^Ims  legally  cfaargeaUe  to  the  conn^.  A»- 
somlng,  as  we  must,  that  the  treasurer  knew 
the  law,  and  eapeiHally  the  law  preecrlMng 
his  offldal  duties,  be  must  have  known,  for 
example,  that  an  anditor'a  warrant,  direct- 
ing him  to  pay  F.  EL  Smith  $00  for  aerrlcea 
'In  aaslstlng  the  recorder  and  andltor  of 
aald  county  in  the  performance  of  the  duties 
of  hts  office,"  was  an  order  to  pay  a  claim 
which  waa  not  legally  chargeable  to  the 
county,  and  that  bis  payment  of  such  or- 
der with  mon^  blunging  to  the  connty  waa 
a  breach  of  hla  t^ial  bond;  and,  since 
such  waa  the  alleged  purport  and  substance 
of  the  warrant,  it  must  have  appeared  apon 
its  face  that  the  claim  for  which  it  was 
drawn  was  not  legally  charfieable  to  the 
county,  and  was  therefore  void.  In  this  r»- 
q>ect  the  case  dlffent  materially  from  the 
case  of  Los  Angeles  Co.  t.  Lankershim.  100 
Gal.  52^  35  Pae.  158,  5r>8.  In  that  case  it 
waa  held  that  the  treasurer  waa  excusable 
tor  having  paid  what  purported  to  be  an  au- 
ditor's warrant  on  the  school  fund  without 
notice  that  it  was  not  based  upon  ft  requisi- 
tion of  the  superlntendmt  of  achools,  nor 
otherwise  Invalid.  The  decision  rested  upon 
a  finding  by  the  trial,  court  that  the  pay- 
ment by  the  treasurer  "waa  made  upon 
what  purported  to  be  a  county  auditor's  war- 
rant made  payable  to  one  C  H.  Delevan," 
and  It  was  held  that,  without  any  showing  to 
the  contrary.  It  must  be  presumed  that  tbe 
warrant  was  regular  In  form  and  substance. 
But  in  the  case  at  bar  the  substance  ot  the 
warrant  Is  alleged  to  have  been  such  that  Its 
(Dpgallty  must  have  been  apparent  on  its 
face.  It  la  alleged  that  tbe  warrant  waa 
drawn  for  the  payment  of  a  claim  for  serv- 
ices in  assisting  the  recorder  and  auditor  <a 
salaried  officer)  **in  the  performance  of  the 
duties  of  hts  office.**  This  Implies  that  the 
warrant  stated  the  services  for  the  pay- 


ment of  whidk  the  warrant  was  drawn.  Ii 
addltlea  to  this,  the  county  government  ac 
(aectton  114)  prescribes  that  "all  warraiUf 
most  distinctly  specify  the  liability  for  whlcl. 
they  are  drawn,  and  when  It  accmed."  This 
provision,  according  to  the  mle  in  Los  An 
gdea  Co.  v.  Lankershim,  supra,  aathttflaes 
the  presumption,  nothing  appearing  to  the 
omtrary.  that  tbe  anditor'a  mrrants  in 
question  distinctly  q)ecifl«d  the  liability  for 
which  tli^  ate  alleged  to  have  been  drawn. 
If  the  complaint  misstated  the  UabUlty  for 
which  any  mrrant  waa  drawn,  to  tlw  pr^n- 
dlce  of  the  defendants,  such  misstatement 
was  matter  of  defense,  and  could  hare  been 
corrected  by  answer. 

4.  Tfane  Is  no  merit  in  the  point  that  tbe 
cause,  or  any  cause,  of  action  appeaia  to  be 
barred  1^  any  statute  of  Umltatiou.  The 
complaint  showa  that  all  the  warrants  wen 
paid  by  the  treasurer  during  his  said  term  ot 
office,  and  within  tliree  years  next  preceding 
the  commencement  of  tbe  action;  and,  as 
above  shown,  the  action  la  upon  a  written 
contract,  and  not  npon  a  penal  statute. 

5.  Hot  la  there  anything  worthy  of  special 
eonsldentlMi  in  the  pt^t  that  tbe  superior 
court  had  no  Jurlsdlctfon  of  the  subject-mat- 
ter of  the  action.  Ball^  v.  Sloan,  tti  GU. 
387,  4  Fac.  349. 

6.  It  seems  dlfflcntt  to  imdentand  why 
connsd  claim  tbere  is  a  mt^}oinder  of  causes 
of  action,  unless  It  may  be  that  the  pr^er 
tor  20  per  cent  damages  bad  the  effect  to 
cbaracterise  all  tbe  alleged  causes  of  action 
aa  being  merely  penal.  Bat  it  Is  too  dear 
for  argument  that  such  pnyer  did  not 
change  the  alleged  breaches  of  tbe  official 
bond  Into  eanaes  of  actlaai  of  a  penal  nature. 

7.  Tbe  only  gronnd  upon  which  it  Is  daim- 
ed  that  the  complaint  la  d^dent  in  facts 
necessajry  to  coasUtnte  a  cause  of  action  Is 
that  it  does  not  show  that  tbe  treasarer  had 
notice  that  the  clalou  for  tbe  payment  ot 
which  the  warranta  wm  drawn  were  not 
legally  chargeable  to  tbe  county.  ■  Thla  point 
has  been  consideredi,  but  the  following  caaes 
relating  to  the  duty  and  lesponslbiUty  of  the 
treasurer  may  be  added:  Menlam  t.  Snpo^ 
vlsora,  72  CaL  517,  14  Pnc.  137;  Unden  t. 
case.  40  CaL  171;  Trinity  Co.  v.  UcGammoa. 
26  Cal.  121.  The  complaint  fully  compllea 
with  tbe  rule  announced  in  tbe  caae  ct 
Hedges  V.  Dam.  72  CaL  520, 14  Pac.  133,  dt- 
ed  by  respondent.  I  think  the  Judgment 
should  be  reversed,  and  the  cause  remanded, 
with  Instruction  to  the  lower  court  to  ovw- 
mle  the  demurma. 

We  concur:  BELCQEB,  Gl;  BBTTT,  Gl 

PKR  CUKIA&L  For  tbe  reaaona  girea  in 
tbe  foregoing  opinion,  Uie  Judgment  Is  re- 
versed, and  the  cause  remanded,  with  In- 
Btructlon  to  the  lower  court  to  oivecrols  th« 
demurrers. 
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OOODAXiB  r.  MIDDAUOH.! 
<Cdmrt  «<  Appeali  ^  (Mondo.    Jmw  81  1890.) 
FuimcLKiT'  Rbprbsbatatioxs— Whsn  Aotios- 

ABLB — AOB  !f  or  — fiSTOPPBI. 

1.  Defradant,  who  had  mooey  of  the  plaintiff 
la  his  handa,  indnoed  her  to  loao  it  to  a  third 
penon,  who  was  anknown  ta  her,  bj  atating  to 
ner  that  the  borrower  was  a  man  of  larg^ 
meana,  and  that  he  owned  certain  lota,  which 
were  free  from  inenmbrance,  and  on  which  de- 
fendant asned  to  obtain  Bcciui^  befwe  paring 
mrer  the  money.  Defendant  did  not  take  any 
security  from  the  borrower,  who  did  not  In  fact 
own  the  lots  as  stated.  The  borrower  shortly 
afte-  became  inaol-vent,  and  the  loan  was  not  re- 
paid. UeU,  that  defmdant  was  liaUe  to  plain- 
tiff for  the  money,  regardleas  of  whether  he 
knew  of  the  falsity  of  Ms  statements  to  ha  at 
the  time  they  were  made. 

2.  The  fact  that  one  who  by  false  representa- 
tions indocea  another  to  make  a  loan  to  a  third 
person  Is  at  the  time  the  custodian  of  the  mon- 
ey to  be  loaned,  and  that  the  note  and  secnrity 
thnvfbr  are  to  be  taken  by  him  and  deUrered 
«•  the  tender,  does  not  owstitiite  him  the  accnt 
of  the  lender. 

8.  Where  plaintiff  agreed  to  make  a  loan  of 
saoney  in  the  hands  of  defendant  sa  cnstodian  to 
ft  ttiid  ptrsno,  on  iq;wesentatioiis  made  by  de> 
ffendant  as  to  ^operty  owned  by  the  btwiower, 
and  on  his  agreement  to  take  security  on  BTich 
property  before  paying  oTer  the  money,  the 
fact  that,  after  the  money  bad  been  paid  by  de- 
fendant to  the  borrower  oo  his  note,  witboat  se- 
cnrity, and  fuTter  plaintiff  knew  that  the  bor- 
tower  did  not  own  the  property  as  represented, 
plaintiff  accepted  the  note  and  attempted  to  col- 
lect it,  does  not  constitute  a  ntiflcatlon  of  the 
imaatfaotized  act  of  defendant,  wblch  will  estop 
plahitifr  to  recorer  from  him  for  the  false  rep- 
KBsntstloiiB  madCh 

Appeal  from  district  court,  Arapahoe  coon- 

Action  by  liary  B.  Mlddangh  against 
Charles  E.  Goodale.  Jndgment  for  plaintiff, 
and  defendant  appeals.  Affirmed. 

Appellee  broo^t  salt  In  tibe  connty  court 
against  appellant  to  recover  some  1,600  and 
odd  dollars.  The  plaintiff  was  a  widow  with 
sereral  dilldr«L  The  estate  left  by  the 
tasbuid  was  prlnetpidlT-  a  Ufe  Insurance  pol- 
tcy  of  fBtOOO,  the  amoont  payable  in  the  state 
sT  New  Totk.  The  defendant  was  a  resldait 
mt  Port  JerrlB,  N.  X.  Flalnttff  formerly 
Itred  there,  and  the  parties  were  acquainted. 
Defendant,  as  the  ageiit  of  the  plaintiff,  Cfd- 
tocted  the  Insurance,  came  to  Driver,  and  en- 
gaged in  traslness,  and  at  the  time  of  the 
tranaacttons  iMreafter  stated  bad  in  his  pos- 
SMSlon  the  money  of  the  plaintiff,  collected 
on  the  policy  of  insurance,  not  baring  paid  It 
arrvT.  For  a  proper  nnderstandlng  ot  the 
daim  of  plaintiff,  the  entire  amended  com- 
plaint seoiu  noceasaxy,  as  follows: 

"The  plaintiff  complains  of  the  defendant, 
aad  for  canse  of  action  allies:  That  the 
amoont  In  controrerBy  In  this  caaae  does  not 
eneed  the  som  of  two  tboosand  dollars, 
"niat  on,  ts  wit,  ttie  U  day  of  F^mary,  A, 
D.  X8B1,  the  defendant  called  apon  the  plain- 
tUt  at  her  resideskce  la  Highlands,  In  the 
eovatf  ot  AiapaliDe  ftnd  atata  of  ColonMlo, 


and  importnned  and  penraaded  ber  to  loan  to 
a  friend  of  his,  the  defendant,  by  the  name 
of  Frank  A.  Miller,  the  sun  of  two  tbonssnd 
didlan.  The  plaintiff  then  and  tb««  stated  to 
the  defendant  that  she  did  not  know,  and  had 
never  sem  or  beard  of,  the  said  Miller,  and 
that  she  had  bnt  Uttle  nuniey.  and  had  two 
children  to  educate,  and  that  ondw  no  dream* 
stances  would  she  be  willing  to  make  a  k>an 
of  that  som  imless  it  should  be  secured  by  a 
deed  of  tmst  or  a  mortgage  npon  real  estate 
of  snfflcient  value  to  secnre  the  payment  of 
the  Bam&  The  defendant  then  and  there 
stated  to  the  pUlntiff  that  the  said  Frank  A. 
Miller  was  a  man  ot  large  wealth,  and  owned 
Taluable  real  estate  In  Denver,  and  elsewhere 
in  Colorado,  uJid  that  he  was  prompt  and  re- 
liable in  meeting  all  of  bis  obligations.  The 
[dalntlff  renewed  the  stat^en^  to  the  defend- 
ant that  she  wonld  not  oocisider  any  appli- 
cation for  a  loan  unleee  the  same  should  be 
secured  by  an  Incumbrance  as  a  first  lien  on 
clear  prc^rty  of  sufficient  value  to  insure  the 
payment  of  such  loan.  The  defnkdant  then 
and  there  represented  to  the  pUtlntlff  that  the 
satd  Frank  A.  Miller  owned  three  lots  on 
Broadway,  in  tbe  city  of  Denver,  in  the  coun- 
ty of  Arapahoe  and  state  of  Colorado,  which 
were  free  and  dear  of  any  Incumbrance,  and 
that  the  least  valuable  of  any  of  the  three  of 
said  lots  would  readily  sell  for  more  than 
two  thousand  dollara  in  cash,  and  that  he,  the 
defendant,  would  be  glad  of  the  privilege  of 
pnrdiaslng  the  least  'valnaMe  of  said  lots  at 
the  price  ot  two  tboosand  dollars.  That  be, 
the  defendant,  thm  and  then  stated  to  the 
plaintiff  that,  If  she  wonkl  make  a  loan  of 
said  sum  of  two  thousand  dollars  to  said  Mil- 
ler, he  would  procure  from  said  Miller  a  deed 
of  trust  upon  the  said  three  Iota,  situate  upon 
Broadway,  to  secure  payment  of  said  sum, 
and  have  said  deed  ci  tmst  executed  Isefore 
delivering  the  said  sum  of  money  to  satd  Mil- 
ler. The  defendant  had  with  bim  then  and 
there  the  note  of  said  Miller  payable  to  tbe 
order  of  this  plaintiff,  which  said  note  Is  in 
the  words  and  figures  following,  to  wit:  *$S,- 
000.00.  D«ivar,  Oolo.,  Feby.  8,  1S91.  On  de- 
mand after  date  I  promise  to  pay.  to  the  or- 
der of  Mary  EL-  Mlddangb,  two  thousand  dol- 
lars, at  the  Commercial  National  Bank  of 
Denver,  with  intereat  at  eight  per  cent  per 
annum  from  date  until  paid.  Value  received. 
[Signed]  Frank  A.  Miller.'  That  tbe  plain- 
tiff, relying  upon  the  said  representations, 
and  believing  the  same  to  be  true,  and  upon 
the  promises  and  aseurancee  then  and  there 
made  to  ber  by  the  defendant,  that  be,  the 
said  Miller,  did  own  the  lots  upon  Broadway, 
and  that  the  same  were  of  the  value  repre- 
sented by  the  defendant,  and  that  the, said 
Miller  was  pooscased  of  large  wealth,  and 
that  the  def»idant  would  procure  and  deliver 
to  her,  the  plaintiff,  a  deed  of  trust,  to  be  ex- 
ecuted by  the  said  Frank  A.  Miller  upon  tbe 
said  three  lota  to  secure  the  payment  of  the 
said  sum  of  two  thousand  dollars,  'iliat  the 
■aid  Fnnk  ▲.  MiUec  did  aoC  at  ttat  time, 
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nor  has  b«  stnce,  owned  any  lots  upoa  Broad- 
way. Tliat  the  eald  Frank  A.  MiUa  waa 
not  then,  nor  has  be  since  been,  a  man  of  any 
wealth  or  commercial  Btanding;  bat,  on  the 
contrary  thereof,  the  said  iTrank  A.  MUer 
was  then,  and  ever  since  has  been,  ntterly 
bankrupt,  worthless,  and  Insc^rent.  That  the 
defendant  wholly  neglected  to  procnre  for  or 
In  behalf  of  the  plaintiff  the  deed  of  trust 
upon  the  said  lota  on  Broadway,  and  wholly 
neglected  to  procnre  for  the  plaintiff  or  In  her 
behalf  any  other  secnrlty  for  the  payment  of 
said  snm  of  money,  and,  notwithstanding  the 
plaintiff  made  frequent  demands  and  re- 
quests of  both  the  defendant  and  the  said 
Frank  A.  Miller  for  the  said  deed  of  trust  or 
other  security,  all  efforts  to  obtain  the  same 
or  any  security  hare  been  unavailing.  That 
as  to  what  arrangements  existed  or  were 
made  bctwe^i  the  defendant  and  tbe  said 
Frank  A.  MlUer  with  reference  to  the  conunls- 
Bloos  which  the  defendant  was  to  receive 
from  said  Miller  for  obtaining  the  said  loan, 
or  as  to  what  dlstrlbntlon  was  made  of  the 
said  snm  so  obtained  from  the  plaintiff  be- 
tween the  defendant  and  said  Miller,  the 
plaintiff  Is  not  Informed,  and  Is  unable  to 
state.  That  the  plaintiff  made  demand  of 
payment  of  said  note  at  the  Oommerclal  Na- 
tional Bank  of  Denver,  Colorado,  and  has 
made  frequent  demands  upon  the  said  Frank 
A.  Sillier  and  the  defendant  tor  tbe  payment 
of  said  note,  and  has  made  efforts  to  collect 
the  money  due  upon  said  note;  but  all  snch 
demands  and  efforts  have  been  onaTalllng, 
and  there  still  remains  dne  and  unpaid  ttpon 
the  said  note  the  snm  of  thirteen  hundred  and 
^ty-five  dollars  and  ninety-three  cents. 
That  the  said  Frank  A.  Millar  Is  now,  and  haa 
beax  for  more  than  two  years  last  past,  ab- 
sent from  the  state  of  Colorado,  and  for  more 
than  said  period  has  been  residing  out  of  the 
state  of  Colorado.  That  at  no  time  since  the 
ececutlon  of  the  afcnesald  note  could  a  judg- 
ment  against  him  have  been  collected  In  Col- 
orado. And  tbe  plaintiff  fnrtber  all^iea  that 
the  defendant,  in  obtaining  the  mcmey  alace- 
said  from  the  plaintiff  upon  the  representa- 
tion Out  the  said  Miller  owned  the  said  lots 
sitoate  upon  Broadway  as  afbresald,  and  of 
the  wealth  and  commercial  standing  of  the 
said  Frank  A.  Miller,  and  upon  the  further 
represeatatl(Hi  ttiat  the  dtfendant  would  pro- 
cure die  deed  of  trust  as  security  for  the  pay- 
ment of  the  money  afbresald  befne  the  de- 
llTery  of  the  money  to  the  said  Frank  A.  Mil- 
ler Bfl  aforesaid,  and  tbe  deftinlt  of  the  defend- 
ant to  perform  his  aforesaid  agreement  with 
tbe  plaintiff,  became  and  was  guilty  ot  fraud 
and  willful  deceit  la  so  obtaining  the  said 
amn  pt  money  from  this  plaintiff,  and  by  rea- 
son of  the  promisee-  the  defendant  became 
liable  to  and  is  liable  In  law  fw  the  payment 
of  said  sum  of  mon^  to  the  plaintiff.  That 
tiie  defendant  has  nerer  been  convicted  In  a 
criminal  proceeding  for  the  tort  and  money 
complained  ot  her^  1^  tbe  plaintiff.  Where- 
fore  tbe  plaintiff  prays  Judgment  against  the 


defendant  for  the  said  sum  of  thirteen  hun- 
dred and  slxty-flve  dollars  and  ninety-three 
cents,  besides  Interest  and  costs  of  salt,  and 
tliat  the  plaintiff  may  have  an  execution 
against  the  body  of  Mm,  the  defendant.  In 
conformity  with  the  statute  In  such  case 
made  and  provided." 

The  amended  complaint  was  filed  October 
21,  1883.  The  defendant  answered  as  fol- 
lows: "That,  the  said  defendant  then  and 
there  having  in  his  possession,  as  the  agoit  of 
the  plaintiff,  a  sum  of  money  exceeding  the 
said  sum  of  $2,000,  of  money  belonging  to  the 
plaintiff,  she  then  and  there,  in  conaequence 
of  the  representations  aforesaid  of  the  defend- 
ant, and  relying  upon  the  same,  and  believing 
them  to  be  true,  was  thereby  Induced  to  and 
did  consent  that  the  defoidant  might  use  the 
sum  of  (2,000  thereof  In  making  the  loan 
aforesaid,  to  be  secured  as  aforesaid;  and  the 
defendant  did  use  the  said  sum,  and  charge 
the  same  to  the  plaintiff  in  thereafter  account- 
ing with  her  for  the  said  money  of  the  plain- 
tiff so  In  his  hands  as  aforesaid,  and  d^vond 
the  said  note  of  Prank  A.  Miller  to  her  In  lien 
and  place  of  the  said  sum  in  cash.  Comes 
now  the  said  defendant,  by  Brown  &  Smith, 
his  attorneys,  and,  f<v  answer  to  the  complaint 
of  plaintiff  In  the  above-entitled  cause,  denies 
each  and  every  allegation  therein  contained, 
save  and  except  that  the  amount  In  contro- 
versy in  tills  cause  does  not  exceed  the  sum  of 
92,000."  A  trial  was  had  in  the  county  court, 
resulting  In  a  judgment  for  the  plaintiff.  An 
appeal  was  taken  to  tbe  district  court,  and 
cage  tried  to  a  Jury  in  December,  1884.  Yer- 
dlct  for  the  plaintiff,  |1,165.03.  Judgment  up- 
on the  verdict,  and  an  appeal  prosecuted  to 
this  court 

T.  J.  OTtonnen,  W.  S.  Decker,  and  Bfilton 
Smith,  for  appellant.  A.  B.  Blake  and  Daniel 
Sayer,  for  appellee^ 

BKED,  P.  J.  (after  stating  the  facts).  A 
great  deal  of  testimony  was  heard  upon  the 
trial.  The  tacts  of  the  loan,  the  taking  of  the 
note  from  MlUer,  that  no  security  was  taken, 
that  Miller  was  not  the  owner  of  any  lota  on 
Broadway,  that  be  was  heavily  Indebted  and 
verging  upon  insolvency  at  the  time,  that 
nearly  all  tbe  real  estate  owned  by  Mm  was 
heavily  Incumbered,  that  be  shortly  after  be- 
came Insolreait,and  that  the  amount  fw  which 
judgment  was  obtained  was  tlie  balance  re- 
maining unpaid,  were  admitted,  or  established 
and  imcontroverted.  Tbe  controversy  was  as 
to  what  the  transaction  was  as  between  plain- 
tiff and  defokdant,— wbethw  the  plaintiff  re- 
quired, as  a  condition  to  making  the  loan,  that 
defendant  should  secure  a  deed  of  trust  upon 
property  vpoa  Broadway;  whetfaor  defendant 
made  the  statements  In  regard  to  the  wealth 
and  strfvency  of  Miller;  whether  he  agreed  to 
obtain  the  securities  upon  the  Broadway 
prop«ty;  and  whether  the  statements  alleged 
to  have  beok  made  by  defendant  In  regard  to 
the  ownership  of  tbe  Broaaway  propwtr  by 
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laSkXi  and  the  Tatae  of  the  property,  were 
nade,  and  he  acreed  with  the  plaintiff  to  ob- 
tain seeartty  upon  the  property  aa  a  condition 
precedent  to  making  the  loan.  On  these  aneft- 
tlona  the  evidence  waa  very  conflicting;  the 
plaintiff  endeavoring  to  establUih  them,  and 
the  defendant  doiylng  each  of  them.  Ab  to  the 
allegation  In  regard  to  the  statements  made 
by  the  defendant  In  regard  to  the  ownership 
of  the  Broadway  property,  Its  value,  the 
agreement  of  defmdant  to  obtain  the  security, 
and  the  refusal  of  plaintiff  to  make  the  loan 
without  the  securl^,  the  preponderance  of  the 
evidence  was  with  the  plaintiff.  Her  dangh- 
ter.  a  young  lady  of  20,  was  present  at  the  in- 
terrlew,  and  fully  corroborated  the  statements 
of  her  mother.  On  other  and  minor  points  the 
teattmony  was  that  of  the  two  parties.  Upon 
the  clMe  of  the  evidence  the  court  required  the 
Jury  to  answer  the  foUowlng  special  interrog- 
atoiles,  which  they  did  In  the  manner  shown 
below,  and  such  special  findings  were  returned 
with  the  goieral  verdict.  "Did  plaintiff  loan 
two  thousand  doUara  to  Frank  A.  Ulller 
through  defendant  Goodale?  A.  Yee.  Did 
Goodale  tell  plaintiff  that  MUler  owned  three 
lots  on  Broadway,  either  of  which  was  worth 
the  amount  of  the  loan?  A.  Yes.  Did  MHJo- 
own  three  lots  on  Broadway?  A.  No.  Did 
plaintiff  tell  Goodale,  either  before  or  after 
he  represented  that  MlHer  owned  three  lots 
on  Broadway,  that  she  would  not  take  the 
loan  without  security?  A.  Yes.  Did  plaintiff 
rely  on  Goodale's  statement  to  her  that  MCler 
owned  three  lots  on  Broadvray,  either  of 
which  was  worth  the  amount  of  the  loan,  and 
that  be  would  procure  a  trust  deed  uiran  the 
same.  In  giving  her  consent  to  make  the  loan  7 
A.  Yes.  Did  Goodale  promise  to  get  plain- 
tiff a  tmst  deed  upon  three  Broadway  lots? 
A.  Yes.  Did  plaintiff  trust  to  Goodale  to  pro- 
cure for  her  a  trust  deed  on  three  lots  on 
Broadway?  A.  Yes."  The  finding  of  the 
jury  upon  the  fiicts  submitted  must  be  con- 
chislve,  unless  some  error  of  law  intervened 
to  vitiate  the  verdict  There  are  a  laj^e  num- 
ber of  supposed  errors  assigned,  but  those  re- 
lied upon  by  counsel  and  nrged  Iq  aisnmoit 
are  comparatively  few. 

1.  It  Is  contended  that  the  statonents  made 
by  the  defendant  to  the  plaintiff,  alleged  In 
the  complaint  and  established  by  the  evidence. 
In  regard  to  the  wealth  and  responsibility  of 
Miner,  were  merely  matters  of  opinion;  and 
several  authorities  are  dted  to  show  that 
representations  of  that  character  conld  not 
.afford  a  basis  for  an  action,  and  the  conten- 
tion Is  ably  nrged  and  at  considerable  length. 
Counsel,  In  argument,  should  be  very  guarded 
In  statements  of  facts  disclosed,  which  win, 
if  believed,  mislead  the  court,  and,  If  found 
to  be  on  true,  prejudice  his  ease.  Althoofi^ 
stated  to  have  been  mere  matters  of  opinion, 
for  which  the  defendant  conld  not  be  held  re- 
sponsible, counsel  Immediately  after  attempt 
to  assert  the  truthfulness  of  the  statem^ts 
made  In  the  fcAowlng  language:  "Tlie  ao-odl- 
ed  TcpresoitatlMi  that  Miller  owaed  vahiable 


property  In  Denver  and  dsewhere  In  Colorado 
was  shown  by  the  testimony  to  be  true,  be- 
cause, at  the  time  of  that  repreacntatlont  the 
undisputed  testimony  Is  that  MUler  owned  a 
large  amount  of  real  estate  in  Denver,  and  In 
the  vicinity  of  Denver,  and  in  Trinidad." 
The  evidence  of  the  defendant  and  of  an  ab- 
stract company  was  all  that  was  taken  to 
show  his  wealth,  and  by  both  it  vras  shown 
that,  with  the  exception  of  some  outlying  lots, 
upon  which  defendant  placed  a  value  of  |10,- 
000,  all  of  bis  property  consisted  In  equities 
In  heavily  incumbered  property.  How  much 
he  owed  in  unsecured  debts  la  not  shown. 
In  order  to  apply  the  authoritleB,  the  state- 
ment In  regard  to  the  wealth  and  responslMl- 
ity  of  Miller  Is  separated  entirely  from  the  oth- 
er Important  statements,  made  at  the  same 
time,  that  Mlllra  was  the  own^  of  three  unin- 
cumbered lots  on  Broadway,  either  of  wlilcb 
was  worth  more  than  the  desired  f 2,000,  and 
this  was  not.  as  argued,  a  statement  of  a  mere 
opinion,  tmt  the  statement  of  a  fact  not  de- 
pending upon  rumor  or  general  reputation. 
The  representations  and  conversation  in  re- 
gard to  the  supposed  Broadway  lote  were, 
properly,  dlvlMble  propositions:  (1)  To  estab- 
lish the  wealth  and  responslblll^  of  MIHct  as 
a  safe  person  to  whom  the  loan  coold  be 
made;  (2)  the  agreement  of  defendant,  when 
assured  by  the  plaintiff  that  she  would  not 
make  the  loan  without  security,  that  he  would 
obtain  from  Miller  a  deed  of  tmst  upon  the 
property.  The  testimony  clearly  shows  the 
obtaining  of  the  security  was  to  be  a  condition 
precedent,  without  which  no  money  was  to 
be  loaned,  and  the  fraud  of  the  defoidant 
consisted  In—First,  the  falsity  of  the  state- 
ments of  fact  in  regard  to  the  responsibility  of 
Miller;  secondly,  in  lending  and  misappropri- 
ating the  money  in  his  hands  belonging  to  the 
plaintiff  by  loaning  to  Miller  without  the 
agreed  security.  In  our  view  of  the  case, 
either  would  have  rendered  the  defendant  lia- 
ble, regardless  of  whether  the  action  waa 
called  one  for  deceit,  or  In  assumpsit  for  mon- 
ey had  and  received  to  her  use  and  conv^ted 
to  his  own  US& 

It  Is  earaesUy  contended  by  ooonsel  that 
'*the  general  mle  Is  that  It  Is  necessary  for  the 
party  relying  upon  the  representations  to 
show  not  only  that  they  were  false,  but  that 
the  party  maJdng  the  same  knew  them  to  be 
false."  We  do  not  regard  such  statement  as 
the  law  of  this  state.  The  earliest  case  is 
Sellar  v.  Glelland,  2  Colo.  582,  in  which  It  was 
said,  at  page  K44:  "But,  when  one  has  made 
a  representation  positively,  or  professing  to 
si>eak  as  of  his  own  knowledge  on  the  subject, 
the  Intentional  falsehood  is  disclosed,  and 
the  Intention  to  deceive  is  also  Inferred,  or, 
at  all  events,  this  is  so  when  the  matters 
falsely  re|>reaented  are  peculiarly  within  the 
knowledge  of  tiie  party  making  them,  and  are 
not  known  to  the  party  to  whom  they  are  made. 
In  such  a  case,  the  proof  would  seem  to  be 
complete  when  it  waa  shown  that  the  defend- 
ant made  the  rvrasratatloni;  that  ttwy  were 
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msde  to  induce  pUIntiA  to  enter  Into  the 
contract;  that,  relying  upon  the  same,  tbey 
did  entw  Into  the  contract;  that  the  repre- 
8«itatk>nB  were  false;  that  the  plalntUh  sus- 
taJncd  damage;  and  that  such  damage  was 
occasioned  by  reason  of  the  faJBlty  of  such 
repreeentatlonB."  In  Lahay  r.  Bank,  15  Colo. 
338,  25  Pac  704,  SeUar  T.  Glellaad  la  cited 
with  apprOTal,  and  the  conrt  says:  "Wlien 
one,  as  In  this  case,  posltlrely  assures  another 
that  a  certain  statement  Is  true,  professing 
at  the  time  to  speak  of  his  own  knowledf^e, 
and  about  a  matter  not  known  to  the  party 
to  whom  the  representations  are  made,  be 
cannot  be  allowed  to  complain  because  an- 
otber  baa  placed  too  ninch  reliance  upon  the 
truth  of  what  he  himself  has  stated."  The 
latter  case  Is  so  nearly  parallel  with  the  case 
tmder  ooadderation  as  to  be  almost  conchi- 
slTe  as  to  the  law  govemtng  the  case.  In 
Cooley.  Torts,  498,  It  ts  said:  "It  Is  often 
said  that,  in  orAer  to  render  telse  representa- 
tions fraudulent  In  law,  it  must  be  made  to 
appear  that  the  party  making  them  knew  at 
tile  time  that  they  were  ontrae.  But  this  rule 
has  so  many  exceptions  that  it  Is  difficult  to 
affirm  wltb  any  txnfldence  that  It  Is  a  Keneral 
mte  at  all."  See  Cooley,  Torts,  500,  501; 
Story.  Kq.  Jar.  «  193;  HII.  Bern.  289;  Sharp 
T.  Mayor,  etc.,  40  Barb.  256;  Craig  v.  Ward, 
36  Barb.  378;  Bennett  T.  Judson,  21  N.  T. 
238;  Marsh  t.  Falkw,  40  N.  ¥.  5(t2;  M^er 
T.  AmJdoo,  45  N.  T.  109;  Hazard  t.  Irwin,  18 
Pick.  106;  Stone  t.  Denny,  4  Mete.  (Mass.) 
186;  Hammatt  y.  Emerson,  27  Me.  S26;  Key- 
nell  ▼.  Spiye,  1  De  Oex,  M.  &  G.  6G0;  Kerr. 
Praod  St  M.  79-81,  S3R;  BigeUiw,  Fraud,  63- 
84.  453. 

2.  It  to  urged  In  argument  tiiat  the  action 
against  the  defendant  cannot  be  maintained 
for  the  reason  that  tbe  erldence  established 
the  fact  tbat  defendant  made  tbe  loan  as  the 
ag«it  of  the  plaintiff.  Consequently,  an  ac- 
tion for  deceit  would  not  He.  By  tbe  Code 
forms  of  actl<Hi  are  abolished.  There  is  but 
one  form  of  action.  When  the  facts  are  al- 
leged and  established  by  the  evidence,  tf  they 
show  the  defendant  liable,  a  Judgment  fol- 
lows. Under  our  practice  a  case  cannot  be 
litigated  at  tbe  common  law  and  named,  and 
technical  rules  applicable  to  the  common- 
law  practice  applied.  It  is  assumed  that.  If 
the  relation  of  principal  and  agent  existed, 
the  action  could  not  be  maintained;  but  no 
authorities  are  cited  in  support  of  It.  I  may 
be  In  error,  bat  even  at  common  law  I  can  aee 
no  reason  nor  find  any  authority  that  an  ac- 
tion of  deceit  may  not  be  maintained  ajralnst 
an  agent,  If  warranted  by  the  facts.  But  I 
can  find  nothing  Id  the  evidence  establishing 
tbe  fact  of  the  agency  In  tbe  loan  to  Miller. 
It  to  true  tbat  he  acted  as  her  agent  In  the 
collection  of  her  money,  and  that  he  was  also 
custodian  of  It,  but  that  was  a  separate  and 
distinct  transaction  from  the  loaning.  De- 
fendant applied  for  the  loan  for  Miller,  and, 
in  order  to  secure  It,  made  the  representations 
abore  dtociUBed.  Flalntifl!  coDsented  to  loan 


the  money  on  certata  deafgnated  oomfltloDB, 
with  which  be  agreed  to  cot^Aj,  mod,  being 
the  cQstodian  and  a  supposed  friend  of  tbe 
ptolntlfF,  she  relied  upon  him.  In  hto  seal  t» 
secure  the  money  for  Miller  be  made  faiae 
representations,  deceived  the  plaintiff,  disre- 
garded hto  Instructions,  and  vitHated  hto  agree- 
ment to  secure  the  loan  by  deed  ot  trust  opooi 
real  pmftetty.  If  tbe  erldence  establtehes 
any  relation  of  principal  and  agmt.  It  would 
seem  tbat  defendant  was  tbe  agent  of  Miner. 

8.  It  Is  contended  that  the  iriaintlff,  with 
foil  knowledge  that  the  required  aecutlty  bad 
not  been  obtained,  adopted  and  ratified  the 
transaction  by  collecting  money  fRMn  Miller. 
When  a  transaction  te  coMummated 
ftaud.and  deceit,  die  Uw  Is  that  tlie  injured 
party  may  reednd,  or  bring  a  suit  for  dam- 
ages. In  <^deT  to  rescind,  parties  most  be 
placed  in  statu  quo,  which  In  tbto  case  could 
only  have  been  done  by  deUverlng  the  note  to 
Miller  and  getting  the  money  lent,  whldi 
could  Dot  be  done;  and  the  acts  r^led  upon 
as  ratifieatioa  were  attempts  to  get  the  mon- 
ey and  receiving  what  she  could  get.  Tbto 
cannot  be  regarded  as  an  adoption  or  ratlfl- 
catlon  of  the  act  of  the  defendant  It  was, 
apparently,  all  she  could  do.  She  could  not 
compel  tbe  giving  of  the  agreed  secnrity.  as 
Miller  had  no  such  property.  Defendant  can- 
not be  allowed  to  complain  that  the  plaintiff 
did  all  she  could  to  get  the  money  tnm  Mil- 
ler, which  waa  dearly  for  hto  benefit  Nw 
did  such  course  towards  Miller  reUere  the  de- 
fendant of  bis  UabUity,  or  ratify  hto  unwar- 
ranted acts.  The  <Mily  effect  wonld  be  to  re- 
duce the  amount  for  which  he  wtt  reepoDsible. 

4.  Tbe  first  11  aaslgnmeDts  of  error  are  to 
the  admission  and  rejection  of  evidence.  We 
caimot  take  them  up  seriatim,  and,  after  care- 
ful examination,  are  satisfied  that  none  of  tbe 
rulings  were  seriously  prejudicial  to  tbe  de- 
fendant and  were  mostly.  If  not  entlrdy,  In- 
cidental, and  bavins  no  Important  bearing  up- 
on the  issues. 

5.  Counsel  for  defendant  asked  10  Instme- 
tions,  which  were  refused,  and  error  assigned 
upon  the  refusal  of  each.  The  action  of  the 
court  must  be  sustained.  One  required  the 
court  to  chaise  tbat  tbe  relation  of  principal 
and  agent  existed  between  plaintiff  and  de- 
fendant and  that  by  reasen  of  such  rdatlon 
the  action  could  not  be  maintained.  .  Tbto  dif- 
fers from  our  view  of  the  facts  and  the  tow  as 
stated  above.  Another  is  In  regard  to  rat- 
ification, as  urged  In  argument,  and  was,  In 
our  view  of  the  case,  properly  refused.  One, 
In  regard  to  the  necessity  of  a  preponderance 
of  the  evidence  of  the  ^aintlff,  the  weight 
credibility,  etc.,  was  substantially  embraced 
In  the  chaiw  of  tbe  court  The  remainder 
are  all  predicated  upon  what  we  regard,  as 
shown  above,  a  mistaken  view  of  the  law 
and  the  farts,  vIe.  tbat  the  representations 
were  general,  and  matter  of  opinion,  for 
which  the  defendant  could  not  be  held,  and 
that  proof  must  have  been  made  by  the  jdaln- 
tUf,  not  only  of  tbelr  telalty,  but  the  knowl- 
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edge  of  tbm  defendant  ttat  th«r  mn  tMlmtr- 
a  contention  tbat,  as  stated  above,  we  cannot 
adopt  Tlie  charge  of  tbe  cooit  Is  aevefely 
and  ably  crllicfsed  at  eonaldefable  leastti  in 
tbe  ar^ment  of  coanael,  bat  moatly  upon  the 
liof^  abore  Indicated,  aa  not  being  In  harmony 
witb  tbe  TiewB  of  counsel  as  to  tbe  lav  of  tbe 
oLNe  upoo  tbe  qoestiotis  presented,  and  not 
embracloK  tbe  assertioa  tbat  a  knowledge  of 
tbe  falsity  of  tbe  representattons  by  tbe  de- 
fendant, and  proof  of  It  were  aeceasary; 
also.  In  not  cbar^lQc  the  Jury  In  regard  to  the 
relation  of  principal  and  asent,  supposed  by 
eouQseJ  t»  bare  existed.  TaJcen  as  a  wbole^ 
we  think  the  charge  fairly  presented  tbe  law 
aa  to  the  liability  of  the  defendant,  ajid  the 
submission  to  the  Jury  of  tbe  seven  questlooa 
fof  special  flndinci  of  facts  aided  tlie  Jury  in 
tbe  application  of  the  law  aa  glren.  Tbe 
Judgment  of  the  diatrlet  oonit  will  be  afflcB- 
ed.  Aflinned. 

NEWKtRK  NOBLB.i 
(Conrt  of  Appeab  of  Colorado.    June  8,  1896.) 

ArPKAX/— iEbror  aoT  Arrconsa  Sitbstaxtui, 

Rights. 

TTnder  CIt.  Code.  |  78,  reqoirlng  appellate 
conrts  to  disregard  any  error  not  anecting  the 
BnttRtantiai  t^hta  of  tbe  parties,  tbe  mere  ad- 
auKsiou  of  evideaoe  after  a  cue  has  beeo  ciooed, 
or  even  on  a  rearfumeDt  ffrooted  without  objec- 
tion nftPT  jud^ent  bad  been  once  rendered,  will 
not  authorise  a  rererml  ob  appeal,  where  it  Is 
not  shown  or  claimed  that  the  evidence  was  not 

&rop^rl7  admiBsible,  ar  that  tbe  Judgment  final- 
'  rendered  waa  incorrect. 

Appeal  from  Arapahoe  county  court. 

Action  by  George  D.  Noble  against  Emma 
L.  Newkirk.  Judgment  for  plaintUC,  and  de- 
fendant appeals.  Affirmed. 

Hartzell  A,  Steele  and  Biyant  A  Lee,  tor 
appellant. 

BISSKIX,  J.  This  appeal  Is  prosecuted  on 
a  most  unusual  and  purely  technical  basis. 
We  are  asked  to  reverse  this  Judgment  be- 
ceufte  the  court  below  permitted  the  plaintiff 
to  introduce  testimony  after  tbe  case  was 
closed.  Tbe  abstract  gives  us  iKi  Informa- 
tion about  tbe  case,  its  merits,  tbe  bajris  on 
which  It  was  contested,  nor  does  It  disclose 
an;  other  matter  than  that  already  suggest- 
ed on  which  error  could  be  predicated.  We 
dipped  Into  tbe  record  to  find  out  what  tbe 
case  was  about,  thouKh  tbe  appellant  printed 
ail  that  was  essential  to  present  tbe  proposi- 
tion on  wUcfa  sbe  relies.  It  was  a  suit  by 
Noble  against  Mis.  Newklrfe  to  recover  his 
commissions  for  tbe  negotiation  of  an  ex- 
oLauge  of  some  propert^y  on  Gorallae  street, 
owned  by  Mrs.  Newkirk,  for  j^operty  on 
Fourteenth  avenue,  which  belonged  to  Mr. 
Hijrgina,  Tli*  exchange  was  agreed  on.  TTie 
prices  at  which  tSu  two  properties  were  to 


i  Bebeaitag  denied  September  14,  1806. 


I  be  valued  were  detennfned.  amount  of 
I  tlw  unpaid  parchaae  money  was  ascertained, 

and  provision  made  for  securing  it  by  a  trust 
deed  on  what  was  to  be  deeded  to  Ura.  New- 
kirk. This  Is  enough  to  Ulustrate  tbe  char^ 
acter  of  tbe  srit.  When  the  time  came  to 
I  complete  the  transfer,  an  objection  was  made 
I  to  Mrs.  Mewkii^'s  title.  Mr.  Hlggins  was  not 
satlsQed  to  take  it  aa  It  then  stood,  tbougb 
he  offered  to  complete  tbe  exchange  If  Mrs. 
Newkirk  would  execute  a  bond  for  a  deed  con- 
ditl<nied  tor  performance  within  a  time  spec- 
ified. This  objection  to  the  title  ultlmatdy 
broke  off  tbe  trade.  Thereupon  Noble  de- 
manded bis  compensation,  on  tbe  hypothesis 
tbat  he  bad  earned  It  by  procuring  a  custom- 
er both  aMe  and  willing  to  make  tbe  ncfaange 
on  tbe  agreed  terms.  Tbe  ease  was  tried  In 
tile  county  court  In  March,  1894.  When  tbe 
testimony  was  all  in,  tbe  court  took  tue  case 
under  adrisement,  and  on  tbe  10th  of  April 
found  tbe  Issues  In  favor  of  the  defendant, 
and  rendered  Judgment  tbat  she  go  hence 
without  day  and  have  her  costs.  A  motion 
was  afterwards  made  to  set  aside  this  Judg- 
ment, and  [>eniilt  an  argument  upon  tbe  Is- 
sues. Two  days  afterwards  this  motion  was 
granted.  The  appellant  does  not  object  to  tUs 
proceeding;  treats  it  as  entirely  regular  and 
unobjectionable.  After  the  entry  of  this  or- 
der, leave  was  asked  to  Introduce  record  tes- 
timony bearing  on  the  main  Issue.  l%e  mo- 
tion seems  to  have  been  made  In  Uie  follow- 
ing June,  tbougb  the  motkm  proper  was  not 
filed  until  some  time  In  September.  It  was 
taken  under  advisement,  but.  when  tbe  case 
came  on  for  final  argument.  It  was  granted. 
Acting  under  the  leave  tbua  obtained,  tlie 
plaintiff  produced  a  witness,  Mr.  Bamom,  and 
what  then  transpired  Is  set  out  In  tbe  ab- 
stract. Mr.  Bamum  did  not  attempt  to  give 
testimony  which  would  bear  on  the  disposition 
of  tbe  case.  He  gave  quite  an  extended  le- 
gal opinion  regarding  tbe  matters  Involved, 
testified  as  to  what  he  considered  tbe  objec- 
tions to  the  title,  and  commented  somewhat  at 
length  on  the  proceedings  in  the  case  iif 
Brown  v.  Heirs  of  Dakin,  known  as  No.  4,443 
In  the  district  court  To  make  the  case  still 
a  little  plainer,  It  m^  be  well  to  state  that 
Mrs.  Newklrk's  title  was  regnlariy  deraigned 
from  Mrs.  Brown,  who  deeded,  after  the  de- 
cree in  that  suit,  to  Maurice  Arklns.  Tbe  ti- 
tle was  perfect  from  that  point,  but  Mrs. 
Brown's  title  was  disputed.  She  had  orig- 
inally been  the  owner  of  the  property,  and  had 
deeded  It  to  Dakln,  In  exchange  for  some  min- 
ing Interests  which  turned  out  to  be  valueless. 
I  On  the  discovery  of  this  fact,  and  under  alle- 
gations of  fraud  and  misrepresentation,  Mrs. 
Brown  brought  suit  to  cancel  her  deed  be- 
cause  of  tbe  fraudnlent  repreeentatlrais.  She 
ciniiiiionrcd  tn'i-  suit  by  publication.  Tlu'  cii-st; 
went  to  decree.  Tbe  conveyance  was  set 
aalde,  and  the  title  adjndged  to  be  In  Mrs. 
Brown,  who  afterwards  deeded  to  Arklns, 
■wtaenoe,  by  m  Tesnlar  diatn,  It  cams  to  Ura. 
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KeirUik.  Mr.  Bamnm  stmpl^  gare  a  legal 
•pinion  reganjtng  this  nilt  and  Its  Ustoiy, ' 
and  the  plaintiff  then  tntrodaced  the  rec<H4  tn 
that  mlt  The  defendant  objected  to  the  errl- 
dence  because  the  case  had  been  cloaed.  The 
court  overruled  the  objection,  received  the 
evidence,  took  the  case  tmder  advisement, 
and  ultimately  entered  judgment  in  favor  ot 
Noble.  The  Introduction  of  the  files  tn  Na 
4,448  was  not  objected  to.  The  objection 
was  to  the  Introduction  of  Mr.  Bamum  as  a 
witness,  (Ml  the  ground  that  there  was  no 
showing  why  his  testimony  had  not  been  of- 
fered  at  the  trial,  and  before  the  entry  of  the 
original  judgment  This  discloses  the  na- 
ture ot  the  matter  orged  on  ns  for  considera- 
tion. It  will  be  observed  that  thus  Car  there 
has  been  oo  statement  respecting  the  merits 
of  the  controverey.  We  have  examined  the 
abstract  in  vain  for  any  evidence  bearing  on 
that  dement  of  the  case.  The  argument  Is 
utterly  silent  about  it  We  are  unable  to 
find  anywhere  any  suggestion  that  the  appel- 
lant was  wronged  by  the  judgment,  that  sub* 
atantlal  justice  was  not  done  the  parties,  or 
that  there  Is  any  error  In  the  record  other 
than  what  came  from  the  order  permitting 
the  Introduction  of  this  record. 

Proceedings  In  trial  courts  with  respect  to 
the  Introduction  ot  testimony  are  always  reg- 
ulated by  the  discretion  of  the  trial  judge, 
which  Is  rarely  interfered  with,  or  a  judg- 
ment overtumcHl  because  of  Its  erroneous  ex- 
ercise, unless  It  appears  to  have  been  grossly 
abused.  Felt  v.  Cleghom,  2  Colo.  App.  4, 
29  Pac.  813;  Mining  Co.  v.  Englebach,  18 
Cola  106,  31  Pac.  771-  This  is  simply  sug- 
gested, though  It  may  be  somewhat  doubt- 
ful whether,  under  dlfFermt  clrcumstancea, 
like  action  on  the  part  of  a  trial  court  would 
not  amount  to  error,  which  would  compel  na 
to  reverse  the  case.  It  has  been  pretty  gen- 
erally held  that,  on  the  conclusion  of  the 
main  case,  the  plalntlCF  may  not,  in  rebuttal, 
offer  evldmce  which  he  should  have  originally 
Siven.  Yet  permission  to  do  this  seldom  re- 
sults In  disturbing  a  judgment  It  Is  a  matter 
which  rests  so  largely  with  the  trial  court 
1  nd  the  difficulties  mirroundlng  the  trial  a 
case  are  so  many  and  so  complex,  that  in  or^ 
der  to  secure  substantial  justice,  the  power 
ot  the  nisi  prlus  judge  to  permit  it  is  very  fre- 
quently upheld.  It  has  sometimes  happened 
that  a  case  has  been  opened  for  the  Intro- 
duction of  testimony  after  the  argument  has 
been  begun.  As  we  conceive  it  this  case 
does  not  stand  on  any  such  basis,  or  call  for 
an  expression  of  our  opinion  of  what  abonld 
be  done  where  there  was  a  trial  by  Jury,  and 
the  plaintiff  was  permitted  to  introduce  tes- 
timony at  an  Irregular  time,  to  the  manifest 
prejudice  of  the  complaining  party.  This 
case  was  tried  to  the  court.  It  made  very 
UtUe  difference  when  the  testimony  was  of- 
fMed,  or  what  shape  it  took,  so  long  as  the 
objecting  party  was  not  prejudiced.  Of 
•oniMb    !•  tea^  i>  *  nuMion  Sat  a  mw  tdal 


OR  the  ground  of  newly-discorered  evldokce, 
a  party  must  show  diligence  and  a  failure  to 
discover;  and  it  must  a|q>ear  ttiat  the  evi- 
dence could  not  have  been  obtained  by  the  ex- 
ercise of  reasonable  diligence.  PosslUy,  <hi 
a  motion  for  a  new  trial,  this  would  have 
been  that  sort  of  a  case.  Hie  matter  evl- 
d«iced  by  the  record  was  a  judgment  It  was 
open  to  the  InspectloQ  ct  the  parties,  and,  bad 
the  plaintiff  deemed  It  important,  he  ought 
to  have  produced  It  at  the  time  of  the  original 
hearing.  The  appdlant,  however,  does  not 
complain  that  be  was  surprised,  or  that  it  pre- 
sented a  matter  about  which  he  was  unadvlt- 
ed,  and  which  be  was  not  wholly  pr^uired  ta 
meet  Nor,  cm  the  other  hand,  does  be  ai9- 
port  his  claim  ot  error  by  any  suggestion  or 
argument  or  demonstration  of  other  error  ta- 
berlng  fn  the  judgment  So  far  as  we  an 
able  to  discover  from  what  is  presented,  ihe 
substantial  rights  of  the  parties  were  not  af- 
fected by  this  proceeding.  If  this  be  tne, 
—and  we  must  so  take  it  against  the  KppA- 
lant,  because  he  does  not  orge  to  the  con- 
trary,—we  are  then  bound  by  our  OlvU  Onds 
provislfHi  (section  78),  which  compels  ns  to 
disregard  any  error  which  does  not  affect  the 
snbstantlal  rl^ts  of  the  parties,  and  forbids 
OS  to  reverse  a  judgment  by  reason  ot  any 
erroneous  action  of  the  trial  court  where  no 
Injustice  has  been  dcme  the  complaining  party. 
The  error  assigned  and  argued  does  not  per- 
mit us  to  overturn  the  judgment  which  wU 
accordingly  be  affirmed.  Aflinned. 


TBRBTrORY  v.  IiBIRMO. 

(Suiwane  Oovrt  of  New  Mezieow   Sept  % 
1898.) 

JTUST'— OHALLBNSBS— ClBCUMSTAHTIlI.  BvntSKOB— 

Imstbdotiok  A8  to  Wiioht  A.HD  Bffbot. 

1.  Under  Laws  1889,  p.  26.  I  24,  providing 
that  no  defendant  shall  be  required  to  ezndas 
any  peremptory  challenge  as  to  any  particular 
Juror  until  the  prosecution  shall  have  finally 
passed  upon  and  accepted  such  joror.  It  is  re- 
versible error,  when  less  than  12  jnrorB  are  la 
the  box,  and  the  regular  panel  becomes  ez- 
hansted,  to  compel  defendant  to  pass  peremp- 
torily on  snch  jurors  before  a  special  venire  is 
Issued. 

2.  When  the  evidence  of  defendant's  cnilt 
ta  wholly  circumstantial,  ftdlnre  to  instroct  as 
to  the  weight  and  effect  to  be  given  sndi  evt 
dence  is  prejudicial  error. 

3.  When  circumstantial  evidence  alone  is  re- 
lied on  for  a  convict'on,  the  circumstances  must 
be  such  as  to  apply  exclusively  to  defendant 
and  sncb  as  are  reconcilable  with  no  other  hy- 
pothesis than  his  guilt;  and  th«  must  satisfy 
the  jnty  of  soeh  gnllt  beyond  a  reasamabls 
doubt 

Appeal  from  district  con^  Bddx  eonntr; 
before  Justice  0.  D.  Banti. 

The  defendant  Agustin  Lermo,  was  In* 
dieted,  tried,  and  convicted  of  murder  in  the 
first  degree,  at  the  November,  1886,  term  ot 
fl»  district  coort  tot  tb*  eomily  ot  BdOy.  ta 
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thlB  teiTltory.  on  the  cbaTse  of  baring  on  the 
9tli  day  of  Majr.  18M,  ahot  and  kUled  Aasad 
ItonuL  After  moUona  ft>r  a  new  trial  and  In 
iriest  of  Judgment  bad  been  beard  b7  tho 
court  and  denied,  tbe  defendant  ttbs  sen^ 
tenced  to  be  executed  tq  tbe  manner  pre- 
,-ribed  br  tbe  law,  from  wblcb  rulings  of  tbe 
court  an  appeal  wsa  prayed  and  granted,  and 
the  case  1b  bere  £or  determination  on  tbe  al- 
leged errors  tn  tbe  court  below.  Reversed. 

A.  A.  Freeman  and  A.  8.  BatemaQ,-for  ap- 
pelant. Jtim  P.  Vietmjt  B6L  Gen.,  for  tbe 
Territoiy. 

LAUOHUN,  J.  Tbe  record  dlsdosea  tbat 
all  tbe  fkcta  In  tbls  case,  upon  wblcb  appel- 
lant was  couTleted,  were  purely  drcnmstan- 
tlaL  It  appears  tbat  tbe  body  of  tbe  de- 
ceased, Assad  Toma,  was  found,  some  Beven 
or  eight  boors  after  tbe  supposed  time  of  tbe 
bomlcide.  In  tbe  bed  or  cbannel  of  tbe  Dela- 
ware rtrer, — whicb  at  the  time  was  dry,— 
with  a  coat  and  some  weeds  thrown  over  It, 
with  a  gunshot  wound  In  tbe  beaa,  and  one 
In  the  body  and  one  In  tbe  arm,  with  Indica- 
ttons  on  tbe  ground  tbat  deceased  had  been 
killed  at  the  wayside,  and  tbe  body  dragged 
some  distance  from  tbe  place  of  tbe  killing, 
and  there  partially  concealed.  Some  10  days 
after  tbe  homicide,  defendant  waa  arrested 
in  tbe  state  of  Texas,  and  a  watch  identified 
as  tbe  property  of  tbe  deceased  found  In  bis 
possession;  and  also  some  articles  of  Jewelry, 
concealed  on  tbe  Inside  of  the  rest  of  the  de- 
fendant and  a  number  of  other  articles  such 
SB  are  usually  sold  by  peddlers,  were  also 
found  In  defendant's  possession  at  the  time  of 
the  arrest.  It  also  further  appears  tbat  tbe 
deceased  was  an  Assyrian  peddler,  and  was 
seen  in  the  neighborhood  of  the  place  of  the 
bomlcide,  plying  his  trade,  the  morning  of  the 
day  tbat  the  body  was  found,— in  the  after- 
noon, about  3  or  4  o'clo<^  The  defendant 
did  not  testis,  nor  did  any  witness  testify 
In  his  bebalf.  The  testimony  upon  which  de- 
fen&mt  was  fotmd  guilty  of  murder  in  tbe 
first  degree  was  purely  circumstantial,  as 
there  was  no  eyewitness  to  the  homicide.  Nor 
was  the  defendant  seen  in  the  neighborhood 
of  the  place  where  the  killing  occurred,  at 
or  near  tbe  time  when  It  Is  supposed  to  have 
taken  place.  Tbe  possession  of  deceased's 
watcb  by  the  defendant  and  his  flight,  both  of 
which  facts  were  unexplained  by  tbe  defend- 
ant, were  the  most  damaging,  and  In  fact  al- 
most all  tbe  testimony  In  the  record  wblcb 
antborlzed  a  conviction  In  the  case. 

On  page  S  of  what  purports  to  be  tbe  bill  of 
exceptions  we  find  this  entry:  "^he  regular 
panel  of  tbe  petit  Jury  having  been  exhausted 
by  reason  of  the  challenges  exercised  by  the 
parties,  tbe  plaintiff  asks  the  court  to  require 
both  parties  to  pass  per^ptorlly  on  the 
Jntors  in  tbe  box,  before  issuing  a  special 
venire,  which  motion  is  bj  the '  court  sua- 
tained.  Whereupon  the  defendant  then  and 
thtn  duly  ocepted."  And  on  page  7  of  wbak 

T.4jBF.iH>.i— a 


seems  to  be  the  record,  Inter  alia,  w«  fln4 
tbls:  "And,  both  parties  announcing  theift> 
selves  ready  for  trial,  the  following  nameii 
members  of  tbe  petit  Jury  are  duly  drawn,' 
accepted,  and  Impaneled  to  serve  as  jurors 
for  the  trial  of  tbe  Issues  Joined  In  this  causa 
pending,  to  wit:  A.  J.  Allen,  W.  I*.  Webster, 
J.  S.  Crozier,  John  Ruark,  A.  J.  Froman,  J,  C. 
Anderson,"— thus  leaving  only  six  Jurors  tn 
tbe  box  when  the  special  venire  was  ordered. 
Then  follows  an  order  for  drawing  and  serr-' 
Ing  a  special  venire.  But  there  Is  no  mention 
of  this  error— for  such  it  la— In  tbe  motion! 
for  a  new  trial;  and.  It  was  not  called  to  tbtt 
attention  of  tbe  trial  court,  and  be  waa; 
given  no  opportunity  to  correct  Us  rulings  <m 
this  exception,— the  very  purpose  for  which 
a  motion  for  a  new  trial  Is  made  and  IntenO-l 
ed.    People  v.  Phlpps.  39  OaL  326. 

Tbe  error  above  referred  to  Is  assigned  as 
tbe  second  error  In  appellant's  brief,  and  au- 
thorities cited  in  support  thereof.  The  lan- 
guage of  tbe  statute  on  tbat  subject  is  as  fol- 
lows: "Sec.  24.  •  •  •  Provided,  further, 
tbat  no  defendant  shall  be  required  to  exercise 
any  peremptory  chEillenge  as  to  any  particular 
Juror  until  tbe  territory  shall  have  finally  paffl* 
ed  upon  and  accepted  such  Juror."  Laws  1889, 
p.  26.  The  defendant  is  entiUed  to  have  tbe 
full  panel  in  the  box  all  the  time,  and  be  is  not 
required  to  exercise  any  peremptory  challenge, 
on  any  one  of  the  Jurors  until  tbe  prosecution 
has  accepted  the  juror;  and,  where  tbe  regu- 
lar panel  In  the  box  Is  reduced  to  11  men, 
then  tbe  defendant  Is  not  required  to  proceed 
further,  when  tbe  regular  pand  becomes  ex- 
hausted, until  a  special  ventre  is  drawn, 
qualified,  and  the  names  are  in  the  box,  from 
wblcb  tbe  cleric  may  draw  and  fill  tbe  panel 
In  tbe  jury  box.  This  was  so  held  In  this 
court  Territory  v.  Barrett  (N.  M.)  42  Pac 
66.  But  the  record,  bill  of  exceptions,  and 
motion  for  new  trial  were  In  that  case,  if  pos- 
sible, in  a  worse  condition  than  In  this  case; 
and  It  was  shown  in  that  case  tliat  defend- 
ant's counsel  did  not  as  in  this  case,  object 
and  took  no  exception,  and  the  error  could 
not  be  availed  of  by  tbe  defendant  or  tbe 
court  Tbe  error  complained  of  here  Is  cleai^ 
ly  reversible,  and,  If  there  were  no  other 
errors  sufilclent  to  sustain  a  reversal,  it 
might.  In  a  case  of  this  gravity,  be  available 
on  review. 

The  facts  In  the  case  being  purely  circum- 
stantial. It  was  tbe  duty  of  the  court  -to  In- 
struct the  Jury  folly  on  the  law  of  circum- 
stantial evidence.  Tbls  the  record  shows 
the  trial  court  did  not  do,  and,  by  reason  of 
I  such  failure,  manifest  error,  prejudicial  to 
tbe  rights  of  tbe  defendant  has  intervened, 
and  tbe  case  must  be  reversed.  Counsel  for 
appellant  requested  tbe  court  to  give  the  fol- 
lowing Instruction,  to  wit:  "The  court  In- 
■tructs  the  Jury  that  where  clrcumstancea 
alone  are  relied  t^n  by  tbe  prosecution  for 
a  conviction,  the  circumstances  must  be  aocb 
as  to  apply  exclustvdy  to  the  defendant  and 
mcta  aa  an  reconrllaWa  wltb  na  other 
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tfptfttwli  ttcB  flw  AbAbAuI^  cvdti  and 
ttur  most  ntUrfy  ttw  Bind*  ot  tbe  Jnty  of 
the  sunt  of  the  defbndnt  beyond  k  nascra- 
aible  dOBM.'*  Tbts  kutroetlon  fitlrir  stated 
Ibe  law,  and  tlie  weight  to  be  giren  to  drCDm- 
■tantial  erldenee  when  thne  la  no  direct  erW 
dOice;  and  to  ezdode  It  from  the  fary  mm 
error,  especially  where  there  la  no  other  tn- 
fltmctlm  elven  snbatantiaUy-  corertng-  the 
same  anl^ect  The  blatoiT'  and  experience 
of  criminal  Jorlspradence  estahlMies  that 
two  essential  elements  In  the  case  nnist  he 
proved:  First,  the  Identity  of  the  eorpna  de- 
licti; and,  second,  the  Id^tlty  of  the  secnsed, 
—before  a  eonrictlon  bt  any  grade  Is  warrant- 
ed. 8  OreenL  Br.  80.  And,  while  these 
essential  facts  may  tie  proTed  by  drcumstan- 
tial  erideoce.  yet  It  la  a  wen-estabUshed  prin- 
ciple that  It  Is  necessary  to  cantlon  the  Jnty, 
In  a  proper  Instruction,  as  to  the  weight  and 
effect  to  be  glren  the  circumstances  detailed 
by  the  witnesses,  to  establish  these  first  and 
most  Important  elements  tending  to  establlflh 
the  crime  as  charged.  Turner  t.  State,  4 
Lea.  206;  Dossett  T.  V.  &  (OkL)  41  Pae.  BOS; 
OonoL  T.  Webster,  S  Cash.  817;  OrtTes  Peo- 
ple (Colo.  Bnp.)  32  Pac.  63;  People  t.  Mur- 
ray, 41  CaL  60.  *^e  are  further  of  the  opln- 
fm  that,  Inasmncfa  as  the  erldenee  In  the 
case  was  wholly  etrcnmstantlal,  the  Jury 
should  have  been  Inatmeted  as  to  the  nature 
and  conclnalTeneaa  of  that  character  of  teetl- 
mony  to  warrant  a  conTlctlon  npon  It" 
Btmckman  t.  Stat^  7  Tex.  App.  5S1;  pef>irfe 
T.  Phipps,  89  CaL  826.  For  the  foregoing 
reasons  the  Judgment  of  the  lower  court  la 
rererscd,  and  a  new  trial  granted.  And  an 
order  will  be  made  accordingly. 

COttLIBR,  jr.  I  concttr  In  the  rsrersal  of 
this  csae,  especially  nptn  the  ground  of  the 
court's  failure  to  Instruct  as  to  circumstan- 
tial erldenee.  As  to  the  selection  ot  the  Jury, 
I  concur  only  for  the  reason  that  such  proced- 
nre  should  be  considered  aa  established  by 
Territory  r.  Barrett  {N.  M.)  42  Pac.  66.  I  am 
not  prepared  to  say  that  wAet  the  act  of 
1889  the  manner  of  selection  pursued  In  this 
case  was  not  authorized. 

HAMII/roN,  J.  I  censor,  for  the  naaons 
glren  by  Justice  COLUiSK. 

BAtfTZ,  J.  I  concur  In  the  rerersal  of  HOa 
cause  because  the  record  does  not  show  that 
an  Instruction  aa  to  dicumatantlal  evldenco 
was  glren. 


TESRITOBT  T.  LUCERO  et  sL 
(Supremo  Ceort  ot  Npw  Mexico.    Sept.  1, 

I89a> 

HoHioiDB  —  lanavoTioKB  —  Falsi*  Tasnifoiix  * 

HaUOB— PBKBCHPnOM— BURDBN  Or  PROOP. 

1.  Oirlng  sn  Instruction  that  one  who  stood 
hf  witboot  phieetliig  v  pntesHas  what  a  kUI- 


tag  h>  Aone  Is  galRy  of  nmder  &  Ae  8nt  de^ 
gree,.  equally  with  Um  who  fimi  the  shot,  is 

pr«judicial  error,  though  tfat  coorictioB  U  at 
marder  in  the  second  degree;  the  only  instrue- 
tfon  as  to  mm^er  tn  the  seeond  degree  ransislt' 
iDg  ot  a  dMcription  of  that  eOnse.  ftdlowliic 
the  terau  ot  the  statotsw 

2.  An  hutructkHf  that.  If  defendants  nude 
false  statements  aa  to  the  fcUHnK,  it  shoaM  he 
csaatmed  aa  tentUng  to  eatablish  their  goUt, 
larades  the  prorince  of  the  jury. 

8.  An  Instzuction,  on.  a  trial  of  officers  for 
murder,  titat  fUse  Rtatements  by  officeis  In 
lation  to  their  official  aoU  should  he  coaBtraed 
as  an  acgtaratlon  of  their  oCFensefl,  and.  If 
knowingly  and  willfnlly  made,  would  Justify 
the  disregarding  of  the  whole  of  their  Seatiiiimiy, 
Is  erroneous,  because  omitting  the  essential  ele- 
ment that  the  falsity  must  relate  to  s  material 
fact,  beca«w  faUfaBSting  thaf  defHidants  were 

EuiUy  ot  BB  offmae  whiefa  ooold  be  acrraraled 
y  false  statement*,  and  because  the  law  de- 
mands no  higher  standard  for  the  scrutiny  and 
weighing  of  statements  of  public  olUcen  thaa 
of  other  citisnsi 

4.  It  is  error,  <m  a  tirlal  tOr  muder,  to  Ifr 
struct  that  malice  Is  implied  from  the  fhrt  of 
killing,  especially  where  the  kilting  fs  admit- 
ted, and  ths  eiidnMe  for  defendant  tends  to 
show  that  it  was'  done  under  ftiiiiiBntinmHt  «c 
considerahle  prorocation,  after  dsesased  had 
attempted  to  secure  his  flreedom  by  slayfug  his 
guards. 

&.  The  burden  «<  psDOt  m  ta  HsUae  aersr 

shifts  onto  def enduit. 

Appeal  from  district  court.  Mora  coanly, 
befare  Justice  N.  B.  Laughlln. 

BooteoM  Lucero  and  Juan  B.  SonMra  wei« 
CQBTlcted  oC  mordK;  aad  appeal.  Btreraed. 

B.  M.  Read,  fbr  appellants.  JToha  P,  V]» 
tory,  Set  Gen.,  for  the  Territory. 

"BAJfTZ,  3.  The  appellants  w«re  Indicted 
St  the  Uaxdi  term,  1894|  of  Mora  connty,  for 
the  murder  of  Juan  Antonio  BaeL  Tuej 
were  tried  at  tfie  fbUowIng  Norember  term, 
and  finmd  gnlUy  of  murder  In  the  seconff  de- 
gree, and  sentenced  to  Imprisonment  for  Bfe 
in  the  penitentiary.  Numerous  errors  are  a» 
signed,  but  we  need  notice  only  those  tn  relap 
tlon  to  certain  instructions  glren  to  the  Jury  at 
the  reauest  of  counsel  for  the  prosecution.  R 
Is  claimed  by  the  territory  that  the  defendants, 
after  arresting  the  deceased  under  a  warrant 
for  murder,  pretended  that  be  tried  to  escape, 
and  so  killed  blm,  when  in  truth  the  arrest 
was  a  mere  pretense,  and  tmder  color  of  it 
the  real  design  of  the  defendants  was  to 
marder  the  deceased,  and  that  such  deslsn 
was  In  fact  carried  out,  as  the  result  of  a  de- 
liberately planned  conspiracy.  Hie  defend- 
ants testified  In  their  own  b^alf  that  they  In 
good  folth  acted  as  deputy  sheriffs,  and  ar- 
rested Rael  on  a  warrant  for  murder,  and 
that  Rael,  who  was  known  by  them  to  be  a 
danserouB  man,  after  his  arrest  suddpnly 
drew  a  pistol  from  a  coat  tied  to  the  saddle^ 
and  shot  at  defendant  Romero,  when  he  was 
shot  and  killed,  by  the  defendant  Lacero. 
Under  the  Instructions  of  the  court  the  proof 
of  conspliacy  was  not  made  essential  to  eon- 
rictlon; and  the  Jury  were  told  that  they 
might  acqtilt  one  defendant,  and  flnci  the 
other  gouty.  The  presiding  Judge  ftldy  and 
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•wrecOy  nwHwHe#  tte  jnvr  «>  t»  morAer  ta 
tti-  int  dtegme,  mi4  In  4efti«f  nimcter  in  the 
■Mood  Mgrm  iu  the  teme  0t  the  nstnte; 
bat  CMinMl  Ur  tbe  FmeentAm  presented 
BomereKw  iBBtracttMos^  wMefr  were  glwta  to 
llie  Jary,  wfalcA  iM  oat  fldrlr  or  eorrect9|r 
fiatB  law,  and,  W9  tblnk,  wt»  lerlouCr 
barmirvl  to  ttie«ef«iAnt& 

1.  The  nhith,  tentbi  etgKteentB,  nlneteentn, 
twenty  mamA,  aad  IhMy-ffkvt  ef  these  tn- 
■tnictloiMt  gtT«B  at  the  leqnart  9t  tfee  pmse^ 
cDtloM^  tola  Oe-  jwy,  in  rabsauMe,  tlut  if  ew 
or  the  dbfuadaals  lAot  and  Idlled  Reel.  whHe 
Ihe  other  Moed  by  without  ohjecttor  or  pro- 
tatlng.  both  were  gtilty  of  murder  Ib  the 
im  degree^  Ordinarily  an  error  ta  an 
ttnictlon  as  to  moider  i»  the  flnt  degfee  wlB 
not  be  povnd  for  dlsnntilQff  a  wrdlet  of 
■snrder  in  tbe  aecend  d^rae;  bat  tt  may 
my  wtB  happen  tiiat  tasfemctioitfr  as  to  mm*- 
Ah  la  tbe  secotul  degma,  tbovi^  wtthetrt  er 
ne,  may  be  otnmdy  Meager,  and  at  the 
same  tinie  ttere  aiay  be  a  maas  ef  Imtrne- 
tlMa  as  t0  mnrder  In  the  llrat  d^^ree,  no  la> 
Ttdvtas  the  guilt  of  one  dsfudaaC  In  that  of 
tbe  other  as  to  ctnae  him  gveat  prejwditte.  In 
this  case  tbe  oidr  ItntmctlsD  ^leciflc  as  to 
Binder  In.  the  seceod  degree  eonststed  of  a 
description  of  that  off&as^  fellowlog  the 
terms  at  the  stetate.  It  saema  to>  as  that 
when  tte  iary  are  told,  as  la.  the  csae  at  bav, 
that  tbe  Inw  regards  Um  who  staads  by 
without  objecttng  or  psolcstlsg  when  a  kill- 
lag  is  diODe  as  guilty  of  ssanler  hi  the  first 
degrea,  equally  with  Urn  who  fires  the  shot, 
tbeo,  with  eqW  rtasoS)  tt  wvoM  saem  that, 
If  tbe  guilt  of  the  «BC  who  fired  tbe  shot  was 
■■rliir  In.  the  second  degree  se  alae  would 
tu»  coiiipimlijn  tie  guUty  ot  mwder  La  the  sec- 
ond degne,  it  he  stood  without  protesting 
er  ottfectlBC  when  tbe  shot  was  flred.  If  thsi 
nsalt  fbllowed  la  the  higher  cslme.  why  not 
■ls»inthelow«-(»ie1  There  la  nottUnc  In  anj 
fnatmettott  which  woald  t«;td  to  prevent  a 
flonclnslwi  se  erUmt  on  the  part  eC  the  Jaiy. 
Xlie  Batwal  tendency  ef  the  instraettoD  waa 
te  Induce  the  lury  to  conclude  that.  If  Ro* 
mato  etosd  by  without  protestiag  w  obJectlDg 
when  Lneeio  shtrt  BaeU  tbs  guilt  ot  Bomeia 
became  cstaUlshed.  ^nie  ^taet  of  snch  an 
InatmctlMi  la'net  at  all  like  a  mlsdlreetlim  as 
to  tbe  ^alitlcn  emdUlcwB,  or  eteneuAs  ce- 
Bcotial  to  marder  la  the  first  degree,  and 
which  do  net  tend  to  ioflnenee  a  verdict  of 
goUty  in  soau  otfaeedegreek  The  injury  which 
sncb  laatnietlona  would  aatuially  csuse  a 
defendant  Is  made  msitt  apparent  by  tbe 
fact  that  the  onCoaading  ef  the  guilt  at 
Bomero  la  that  of  Lnosro  waa  not  snly  em* 
phaslssd  by  x^;iaated  zdteRaUen  la  tbe  par^ 
ticolar  «•  have  inst  mmthmed,  but  also  la 
other  partlculan  hereafter  to  be  mentioned 
tt  GU  hardly  ba  pcotradcd  that  tbe  histrue- 
tkus  eenectly  state  tba  law.  They  did  not 
eeot  leqalre  the  jury  to  find  that  the  nonob- 
Jectlag  defen^at  knew,  or  even  sDVccted, 
the  ce^lefendanfa  dealga  to  kill  Rael,  aor 


fliat  he  was  In  a  slteatftm  te  prerait  tmA 
killing.  In  entahi  other  Instmctlons  (vh. 
eighth,  ninth,  and  twentyeeeoBd)  the  Jviy 
were  ttM  that  an  arrest  made  by  two  pa^ 
sans  rendered  both  guflty  of  mnrder,  if  Mie  of 
tliem,  after  the  arrest,  killed  the  person  a>> 
rested.  Hie  ninth  and  twentyeecond  inatme- 
tlons  use,  It  is  true,  the  words  "acting  te- 
getbof";  but  these  words  refer  to  making  Oe 
arrest,  and  not  to  the  kimng.  If  tbe  actiag 
t<^tlier  was  resMy  Inteuded  to  extend  to  the 
kllttng  as  wen  as  the-  arrest,  then.  In  a  cast 
ef  sicb  gravity,  the  meaning  is  too  loosely  ex- 
pressed;  and,  moreover,  It  was  not  sufll- 
deatly  full  to  expreee  the  essoitlals  of  a  com- 
mon nslvwftit  design.  To  render  two  per- 
sens  n^>enslble  far  a  kBUng  done  by  one,  U 
Is  not  suflldent  to  the-Jiuy  that  If  the  de- 
frndants  acted  tegethev.  and  one  of  them 
fcffled.  both  wre  equafly  gnllty.  Snch  a  dlree^ 
tloB  woidd'  be  too  vague  and  mMeadinip 
But,  whatever  deubt  Kiay  be  entertained  aa 
to  tbe  mftaitiing  of  the  phrase  **ac(lng  togeth- 
er," the  etgiiax  hntracttott  told  ttie  Jury  that 
both  wne  guilty,  whether  acting  pursuant  tai 
or  wltboot,  any  previous  agreem^t,  If  after 
the  arrest  one  of  them  killed  RaeL  "A  mere 
lookeren  wMle  a  crime  is  being  eemmltted, 
wbe  does  nothing,  and  who  neither  tbm  net 
before,  bf  aay  word  or  act,  encewages  it.  Is 
■ot  punishable,  tbengfa  be  mentally  approves 
the  crime."  1  Bish.  New  Cr.  Law.  i  204.  "A 
mere  iffesence,  or  pvesenee  comMaed  with  a 
refusal  to  toterfere,  er  with  cenceallng  the 
fact,  or  a  mere  knowledge  that  a  crime  Is 
about  to  be  commttted,  or  a  mental  approba- 
tion of  what  la  done,  wblSe  Oie  wIU  contrib- 
utes nothii^  to-  tbe  dehig,  wQl  not  create 
crlnuh  la  matter  of  evidence,  such  facts 
have  a  g»at«r  or  less  vel^t  according  t» 
circumstances,  but  la  law  tbwe  must  bt 
sometblng  a  little  further;  aa  some  word  or 
act,  or  la  tbe  language  of  Oockten,  0.  J.,— 
qiHAen,  Indeed,  to  a  caas  where  there  was  ne 
psesance,— '(m^  to  bo  a  party  la  anotberli 
oimsw  must  Inette  or  procwe  or  encourage 
the  act.'"  Id.H«33-6U.  Govnsel  haa  8tre» 
ooaaty  lutsted  that,  If  tbe  evldenea  for  the 
territory  waa  true,  defendants  were  both 
guaty;  if  the  erldance  of  the  defatdaats  waa 
true,  they  weia  both  fauuceat;  and  that  It 
waa  not  an  issue  aa  to  tbe  guilt  or  Innocenea 
ef  «ie  of  them,  but  of  both,  nUa  waa,  aa 
doubt,  a  fair  aeramnit  to  tbs  Jvry.  but 
wnetbar  that  eoartu^f  was  right  was  a 
matter  tet  the  Jury;  and,  while  they  may 
have  believed  a  part  oC  the  tcattanony  for  the 
grcsecntlen,  th^  were  imdtor  ao  obllgatlomi  to» 
believe  all  of  It,  nor  were  they  bound  to  dia^ 
bellen  all  of  tbe  tsatlnony  oi  both  defend- 
ants. 

2.  The  deventta  instmettok  told  the  Jnrr 
that.  If  the  defendants  made  false  statementa 
ss  to  the  killing,  it  diould  be  construed  aa 
Uttding  to  eataUlah  their  guilt  Tbla  wwm 
going  bey«kd  a  mene  queatlDn  of  law,  aad  It 
lavaded  tbe  province  of  the  Jury.  A  falss 
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■hitement  may,  under  ■ome  dictmurtaiieea, 

become  higbly  Influential  with  the  jurr;  but 
whether  so  or  not,  or  in  what  decree,  dependa 
upon  the  time,  or  the  circumstances  under 
^Ich  tt  waa  made,  the  partlcnlara  or  im- 
portance of  the  falsity,  whether  knowingly 
ottered,  and  whether  made  from  a  consdoos- 
n«9s  of  guilt,  or  from  motireB  of  fear.  All  of 
these  matters  should  be  weighed  by  the  jury 
In  determining  the  effect  of  a  false  state- 
ment, and  whether  In  what  degree  the  con- 
clusion of  gnllt  iB  to  be  Influenced  by  such 
falsity  bUls  entirely  within  the  line  of  Judg- 
ment reposed  exclnalTely  In  the  Jury,  and 
there  is  no  rule  of  law  requiring  the  Jury  to 
■construe  a  false  atatement  aa  tending  to 
f  rove  guilt  It  la  going  beyond  a  direction 
to  consider  such  falatty,  if  prored,  and  If 
knowingly  made  In  relation  to  material 
facts,  In  ccnmectlon  with  all  the  dienmstanr 
ees  In  ascertaining  amne  essential  demrat  to 
be  found.  This  instruction  directs  them  to 
ooDBtrue  the  bare  fact  of  falsity  a  particolar 
way.  A  preeamption  of  law  Is  a  Jotldlcal 
postulate  that  a  particular  predicate  Is  unl- 
Teraally  assignable  to  a  particular  aubject 
Wbart  Cr.  Br.  I  707.  But  this  Is  quite  dif- 
ferent from  an  Inference  of  fact  drawn  from 
argument,  more  or  less  sound,  according  to 
the  particular  circumstances  surrounding  it. 
Hickory  t.  U.  8.,  100  U.  &  408,  16  Sup.  Ot. 
S27. 

8.  The  twelfth  instruction  told  the  Jury 
tbat  public  officials  should  be  truthful,  and 
tbat  false  statements  by  officers  (L  e.  defend- 
ants) In  relatlwi  to  their  official  acts  should 
be  construed  as  an  agi^ratlon  of  their  of- 
fenses, and,  if  knowingly  and  willfally  made, 
would  Justify  the  Jury  In  disregarding  the 
whole  ot  their  sworn  testimony  In  the  case. 
In  Gold  Co.  T.  Sklillcom  (N.  M.)  41  Pac.  533, 
we  held  that  an  Instruction  which  told  a  Jury  \ 
that  they  might  disregard  the  whole  of  the 
testimony  of  a  witness  who  had  testified 
falsely,  and  which  omitted  the  element  of 
wUlfnl  falsity,  was  error.  It  la  not  only  es- 
•entlal  that  the  falsity  should  be  wlilfai,  but 
tt  must  also  be  In  relation  to  a  material  fact 
2  Thomp.  Trials,  |  2423.  The  law  docs  not 
demand  a  higher  standard  for  the  scrutiny 
and  weighing  of  statemoita  of  fact  1^  pub- 
lic officers  than  other  dtlaeiu;  nor  was  It 
t^ht  to  Intimate  that  the  defendants  were 
cnllty  of  uhy  oaermea  which  could  be  ag- 
cavated  by  their  false  statements  concern- 
tag  them. 

4.  A  much  more  serious  class  of  errors  was 
committed  In  relation  to  instmctlons  14,  19, 
and  24  given  at  the  request  of  the  prosecu- 
ti<»i,  which  are  as  follows:  **Fonrteenth.  In 
this  case  there  is  no  presumption  in  faTor  of 
0te  defendants  Juan  B.  Bomero  or  SMtenes 
IiDcero,  or  either  of  them,  but  they  are  to  t)e 
judged  in  the  same  manner  as  If  they  were 
■ot  offlCOTB  ot  the  law,  and  had  done  the  kill* 
tag  in  question,  which  Is  admitted,  without 


being  aimed  wttb  a  writ  or  warrant;  and 
after  the  killing  baa  been  established,  which 
is  not  denied  In  this  case.  It  derolTes  upon  the 
defendants  to  eatabllsb  that  the  kOllng  done 
by  them  was  either  excusable  or  Jnsttflable, 
and  that  there  was  no  msilce,  express  or  im- 
plied. In  so  kming."  '^Ineterath.  If  the  Ja- 
ly  bellere  that  the  defendants,  or  eltba  one 
of  them,  without  the  other  objecting  or  pro- 
testing and  standing  by,  shot  and  killed  the 
deceased  under  such  drcumstancea,  then 
they  would  be  guilty  of  murder  In  the  first 
degree,  unless  they  established  the  fact  that 
they  were  excusable  or  Justifiable  by  ert- 
deneeto  the  satisfaction  of  the  Jury."  "Twen- 
ty-Fourth. The  court  instructs  the  Jury  that, 
while  tt  Is  Incumbent  upon  the  prosecution  to 
prore  erery  material  ailegatl<m  of  the  indict- 
ment as  therein  charged,  It  is  not  required 
tbat  the  same  shall  be  proTed  In  every  caae 
UteraDy  aa  tibarged,  such,  for  instance,  aa  the 
date,  which  may  be  cluuiged,— which  Is  not 
required  to  be  proren  of  the  date  shown  hi 
ttie  In^ctment;  that.  If  the  material  allega- 
tions ot  the  Indictment  are  snbstantiaiiy 
proven  as  charged  therein,  the  same  will  be 
sufficient;  that  nothing  Is  to  be  presumed  or 
taken  by  tmi^cation  against  the  defendants, 
or  either  ot  th^  until  the  fact  of  the  killing 
has  been  established  beyond  a  reasonable 
doubt;  that  then  the  killing  la  presumed  to 
be  maUetous,  and  It  devolves  upon  the  de- 
fendants to  establtah  to  the  contrary." 

Is  It  true  that  the  law  Implies  malice  from 
the  fact  of  killing,  upon  the  trial  on  an  tndict- 
ment  for  murder?  It  Is  tme  that  a  Jury  would 
be  at  liberty  to  rest  their  verdict  of  f^iilt 
uptHi  the  fact  of  the  kllliag  by  the  defendant 
But  this  conclusion  of  fact  is  qnite  different 
from  a  presumption  drawn  by  law.  "Mur- 
der is  the  unlawful  killing  of  a  human  being 
with  malice  aforethought,  either  express  or 
Implied."  Acts  1891,  c.  80,  f  1.  It  must  be 
a)  a  killing;  and  (2)  with  malice.  The  klU- 
Ing  of  a  human  being  dora  not  constitute  mur- 
der, but,  as  BlacIkBtone  says,  "the  grand  cri- 
terion" which  distinguishes  murder  from  other 
killing  Is  that  the  killing  must  be  with  malice 
aforethought  4  BL  Oomm.  198.  Judge  Gtarls- 
tlancy  observes:  "To  gtre  homicide  the  l^al 
character  of  murder,  all  the  authorities  agree 
that  It  must  have  been  perpetrated  with  mal- 
ice prepense  or  aforethorght  This  malice  Is 
Just  as  essential  an  ingredient  of  the  offense 
as  the  act  which  causes  death.  Without  the 
concurrence  of  both,  the  crime  cannot  exist; 
and  as  every  man  Is  presumed  to  be  In- 
nocent of  the  offer  se  of  which  he  Is  charg- 
ed, until  he  is  proved  to  be  gnllty,  this 
presumption  must  apply  equally  to  both 
Ingredients  of  the  ofren8e,^to  malice  as 
well  as  the  fciUing.  Hence,  though  the 
principle  seems  to  hare  been  sometdmes 
overlooked,  the  burden  of  proof  as  to"  each 
rests  equally  upon  the  prosecution,  though 
the  one  ma/  admit  and  require  mora  proof 
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tktn  the  vQtae.'*  Mftber  t.  People,  10  Uleh. 
ns.  It  to  trne,  the  role  that  the  law  pre* 
■Dines  mmllce  from  the  proof  of  the  killing  is 
ffnst^ed  hr  nnmerons  and  respectable  au- 
thorities.  The  leading  aothorlty  Is  Com.  t. 
lork,  9  Hetc  (Ma£B.)  93.  1  Bean.  &  H.  Lead. 
Cr.  Cas.  822.   But  conrta  and  commoitators 
bare,  especially  of  late,  denied  it  aa  a  sound 
legal  principle,  and  condemned  It  as  an  ex- 
crescence npon  the  law.  The  true  rule,  more 
sccnrately  stated,  and  which  does  not  conflict 
witb  the  presumption  of  innocence,  the  burden 
■f  proof,  nor  as  to  reasonable  doubt,  we  think, 
Is  that  malice  may  be  implied  from  the  inten- 
tional killing,  where  the  Jury,  from  the  whole 
ease  before  them,  and  beyond  a  reasonable 
doubt,  find  the  additional  fact  that  no  drcum- 
•tances  of  justlflcatlon  or  excuse  appear,  and 
when  there  are  no  drcnmgtances  mitigating 
tbe  killing  to  that  of  manslaughter.  If  there 
Is  reasonable  doubt  as  to  Jtutlflcatlon,  there 
Is  reasonable  doubt  as  to  malice.   The  otI- 
dence  of  the  killing  may  be  considered  by  the 
Juiy,  together  with  the  whole  of  the  evidence, 
In  ascertaining  whether  there  was  malice;  but 
It  would  be  error  to  tell  the  Jury  that  the 
killing  alone  la  presnmptlTe  evidence  of  xnallce 
aforethought,  as  it  would  allow  the  Jury  to 
Ind  malice,   without  stopping   to  inquire 
whether  a  considerable  provocation  appeared, 
or  whether  the  circnmstanceB  were  such  as  to 
sbow  a  vicked  and  malignant  heart,  which  are 
essential  Ingredients  of  implied  nialfce.  In 
discnsslng    this  subject,  Mr.  Wharton  ob- 
serves, "We  mnst  keep  in  mind  that  the  doc- 
trine that  malice  and  Intent  are  presumptions 
of  law,  to  be  presumed  from  the  mere  fact 
of  killing,  belongs,  even  if  correct,  to  purely 
speculative  Jurisprudence,  and  tennot  be  ap- 
plied to  any  case  that  can  possibly  arise  be- 
fore the  courts."  Whart  Or.  Etv.  |  737.  This 
Is  BO,  becanse  In  no  case  does  the  prosecution 
limit  Its  prooft  to  the  bare  fact  of  a  killing. 
There  Is  always  disclosed  some  snrroundlng 
drcfunataneea  tending  to  show  how  and  why 
It  was  done.  It  Is  from  the  killing,  and  all  the 
circumstances  disclosed  upon  the  whole  case, 
that  the  Jnry  determine  whether  malice  has 
been  made  out  beyond  a  reasonable  doubt 
It  is  true  that  we  hear  occasional  utterances, 
as  tn  Maaachnsetta,     the  old  doctrine  that 
malice  is  to  be  presumed  from  the  mere  act 
of  kSDSngi  but  whenever  this  Is  done  It  Is  fol- 
lowed by  the  admission  that,  when  the  facts 
ot  the  kflUng  are  proved,  th^  the  malice  is  to 
be  inferred  from  the  facts.  Now,  as  the  facts 
<rf  the  killing  are  always  proved,  the  Idea  of 
abstract  malice,  being  presumed  from  the  ab- 
stract kOllng,  has  no  application  to  the  cases 
before  tbe  court"   Id.  U  722,  788.   And  Mr. 
Wharton  adds:  "Should,  however,  the  Jndge 
make  the  proposition  not  speculative,  but  reg- 
ulatlv*;   should  he  direct  the  Jury  that  the 
logical  Inferences  of  this  clic&s  are  presump- 
tions of  law,  and  tell  them  to  presimie  malice 
frsm  tbe  act  of  killing,— then  this  would  be 


error.'*  Id.  |  T8S.  That  to  eeraeOy  wtet  ma 

done  In  thto  case,  and.  Indeed,  the  f  oregcdoc 
InstmctlonB  went  even  further.  They  not  only 
told  the  Jury  that  malice  was  to  be  presumed 
from  the  killing,  but  that  It  devolved  upon 
the  defendants  to  establish  the  contrary. 
What  is  Implied  malice?  "Malice  shall  be  im- 
plied when  no  considerable  provocation  ap- 
pears, or  when  all  the  circnmetances  of  the 
killing  show  a  wicked  and  malignant  heart" 
Section  3,  c  80,  Acts  1881.  Implied  malice 
does  not,  therefore,  arise  merely  from  an  tai- 
tmtional  killing,  but  from  a  killing  under 
such  circumstances  as  that  the  jury  can  say 
that  no  considerable  provocation  appeared,  or- 
that  all  the  circumstances  show  a  wicked  and- 
malignant  heart  In  State  r.  Yaughan  (Nev.>- 
89  Pac.  733,  736,  the  defendant  admitted  the 
killing,  and  claimed  self-defense  to  Justlflca- 
tlon.  It  was  held  eiror  to  diarge  that  "mal- 
ice aforethought  means  an  Intention  to  kllL"^ 
BIgelow,  C.  J.,  says:  "Tbe  fact  that  the  kill- 
ing was  Intentional  does  not  necessarily  prove 
that  It  was  done  with  malice;  for  an  tnten- 
tlonal  killing  may  be  entirely  Justiflable,  a» 
where  it  is  done  In  necessary  self-defense;  or 
it  may  be  only  manslaoghter,  as  where  it  fa 
d<me  in  the  heat  of  passion,  caused  by  no  suf- 
ficient provocation.  What  it  is  must  depend 
on  the  manner  of  tbe  killing,  and  the  sor- 
roonding  drcnmstances."  And  the  court  fm 
that  case  points  out  that  inasmuch  as  the  de- 
fendant admitted  the  killing,  It  was  important 
that  the  instructions  upon  this  matter  should 
be  correct  and  that  such  an  instruction  was 
highly  prejudicial,  under  the  circumstances. 
Dennlson  v.  State,  18  Ind.  510;  State  v.  Mc- 
Klnzie,  102  Ma  620,  15  S.  W.  149;  Tmmbte 
V.  Territory,  8  Wyo.  280,  21  Pac.  1081;  State 
T.  Wlngo,  66  Mo.  181;  People  v.  WiUett  3» 
Hnn,  500.  The  el^nent  of  implied  malice  was 
not  merely  formaL  It  involved  the  real  and 
vital  qnestlons  contested  before  the  Jury 
this  case.  The  evidence  for  the  proeecuthn 
tended  to  show  that  the  kllllDg  was  done  with- 
out provocation,  and  was  a  result  of  a  delib- 
erate purpose,  under  cover  of  t  pretended  ar- 
rest and  pretended  resistance.  The  evidence 
for  the  defoise  tended  to  show  that  the  kill- 
ing was  done  under  circumstances  of  caa- 
alderable  provocation,  after  dec^ued  had  ae> 
tually  attempted  to  secure  his  freedom  by 
slaying  his  guards.  It  was  for  the  Jury  t» 
determine  which  side  spoke  the  truth.  The 
Jury  wera  told  that  malice  was  to  be  implleA 
from  the  killing,  and  that  the  killing  by  the 
defendants  was  established;  and  therefore  tb* 
Jury  were  told.  In  effect,  that  malice  was  fully 
proven,  while  the  evidence  for  the  defense 
went  directly  to  attack  the  essential  elexnent 
of  implied  malice,  as  defined  tn  the  statute. 

It  will  be  remembered  that  the  actual  UB- 
Ing  was  done  by  one  of  the  defendants,  yst- 
the  Jury  w««  told  in  the  fourteenth  Instnuv 
tlon  that  the  killing  done  by  tbe  "defend^ 
ants"  was  esttibllBhert.   The  InstmettoB  them 
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wmm  KB  ito.ar  ^Ib^  it  •errtpea  a  the  ^ 
tmOaam  to  eotatiDik  ttat  th*  'Wing  dona 
^  Ibem"  UBS  attJm  «Ma>bl»  «r  diwtlflft- 
Me;  Bad  tbst  lUicn  ttu  ao  nMdkw,  «Epn8s  or 
tmpUeA  in  tin  feiUJag.  Btoi  U  It  be  tnw 
tkftt  the  law  impvtei  isallee  ta  blin  who  kUla 
snother,  tlie  fiee  runafsc  throofl^  ttwae  lor 
ttmctSam  la  tinot  tin  legal  paesiiBtptlaa  la 
meed  agataut  botb  ot  the  dplfmdftttr«,  and 
It  la  not  fff»fl"fd  to  the  one  vbo  find  the 
Catai  Bhat;  and  in  aU  of  ttaeni  itlw  Jut  wem 
tBld  ULit  the  IniTden  realed  •opon  both  defeBd- 
waatM,  and  not  menelir  cpen  the  one  wt»  ftped 
tile  allot,  to  prove  want  eif  maUce,  and  exenaa 
-ar  ii^lflcatiaB.  In  the  iilneteraitli  they  wera 
told  that  JustiflentkHi  -or  excnae  moat  he  estab- 
lished br  the  tfefieadants  by  evidenee  to  the 
aatlafaetlflB  of  the  iusj.  Even  tliongh  It  ha 
tzne  tibat  the  law  InipUes  auUlce  fnun  theafm- 
ple  fact  «r  the  UUing,  and  'eran  though  both 
aefandnnai  bad  aotnailr  .paitidpatod  In  the 
UUlng,  tiwse  butmcttons  treat  the  iwesnmp- 
llon  Ailslag  fran  the  kSOSag  as  thongb  the  , 
bODden  <aC  pnwf  became  theielv  sUfked  fron 
the  proaeenllott  onto  ttie  jdefiendonta.  The 
VgenaopOm  af  iBwoeue  onttt  guilt  la  eetkb- 
Ushed  ito  tiie  aatistafitlon  vt  the  Jncf  la  thai 
onaptetelr  tawtaed  awB|y<  lE^ie  detfendanta 
WBse  Beqntned  ito  pianre  theAr  Inneeenee  as  t» 
mm  of  the  raatertaU  and  eBientlal  leleDHnts  of 
0ie  fttae  idC  which  tber  wem  charged,  namB* 
li;  ttet  :ttie  kflUng  was  not  done  wl  A  malice 
copfeas  icr  tepHed.  in  Stale  T.JnvBeCWash^ 
S&  Sae.  IST,  MD;  the  Washington  conii; 
wdNUe  iteldliig  to  the  old  doetrine  that  malloe 
wmr  In  psesnmed  fmm  -a  klHing  dose  with  a 
4aadlar  wesfpon,  mj,  eonrae,  it  would  not 
lie  proper  to  Instract  the  jui^  that  U  wu 
temnbent  npsB  ttie  idefendant  to  lOTertlirow 
ttls  psesnnpClon  br  teotteongr  In-hls  own  b»- 
tetf."  Wiien  (eoimaid  ftir  tOie  taritoiy  drerv 
hisUiaeMon  Ne.  84,  dn  whleh  tbe  Jary  iMre 
Md  thAt  tut  -anly  was  aoallee  to  he  i»e- 
•amed,  hot  Itaat  It  devolved  .upon  the  de- 
fiaAurta  to  Aow  the  eonbrary,  te  eenfotuKl* 
ed  e  mese  iKle  of  peooedure,  toochJjig  the 
■aider  «C  pseoA^  with  the  fnnctiMis  <crf  the 
tatf  M  welgbini;  tba  testtmnny,  and  «ppUed 
to  the  lattor  m  mle  relating  caere^  to  tbe 
«BEmflK.  WharL  Or.  Br.  II  SSQ,  13&  The 
■pKMdiB  of  the  proseontleii,  a»  doubt,  maiie 
nut  a  prim  Hmele  oaae  aaaply  streqg  enough 
do  QflatTicL  When  the  dMenie  totroduoed 
•wldenee  la  aoEplanatkm  and  4aahil,  itb^  be- 
«eame  aotom;  Init  «poB  tbe  mbmlesloa  «f  the 
-ease  It  snu  te  Uie  jarr  to  ar,  upon  the 
whole  eaaa.  wtetber  «vbi7  elemeat  vmw  es- 
tablished iMgwnd  a  reaaonable  deubt.  and.  If 
wit,  to  aeqatt.  The  presmiptlan  of  ioaa- 
lOBMe  ^  jwt  <eDd  at  amw  paittcvdax  parted  in 
Oie  qpUDofa.  at  «enfilnned  throughout  the 
ttU,  an0  did  aat  tennlaato  (tntU,  qptm  tbe 
witoto  eaae^  the  Jvry  letunutd  the^  rerdlct 
Whaxt.  Or.  -II  -810.  831;  Oaffia  v.  U.  &. 
IM  U.  -8.  482,  15  A«.  -Ot.  BBU  Davla  t.  U. 

uo  SL  «.  -m,  la  fliip.  Ok  m  *u  «. 
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Cade  «ase  only  does  not  tolte  awvr 
anmpdcB  •(  a  deCendanTs  lanaceMi^aorBbUt 
ae  hmden  af  pnwC.'*  Ogleisee  t.  State,  28 
Ala.B8B;  1  Boar.  UwI>lct22Z.  fiappose  ths 
defendanto  had  not  Introdoced  aaj  testimony, 
althoagb  they  vers  IwUly  entitled  to  de- 
mand  that  ithe  imy  And  erecy  element  e»> 
tiblished  berand  a  teascoiable  diHibt;  yet,  U 
kutractlons  Uke  the  fourteenth  and  twenty- 
feortta  were  drcn,  tt  wenld  be  tantamount 
to  directing  th^  to  ftaid  a  Terdlct  of  guilty, 
even  liuragh  the  teethnooy  of  th^  praaBcu- 
tkm'a  wltneaaea  may  have  been  ancA  as  to 
tesTO  a  rcaasnable  dovbt  of  guUL   U  the 
pmpoaltlon  Annoiinced  In  these  tautmctlons 
be  eorvQd;  mm  pnief  «f  the  UUiag  would  not 
only  raise  a  preaiiinpticHi  of  mallee^  tmt  that 
ptesomptloa  would  become  pneof  ber<md  a 
feaaonable  doubt,  as  a  matter  of  daw,  nalesi 
Oe  defendaafts  aacoesaralty  aasnmed  tbe  bw- 
4»M  <tt  showing  the  osBtraiy.  finch  a  prop- 
aeltlen  overtnme  the  fundamental  piincipla 
ef  the  criminal  tew.   In  Cbaflee  t.  C.  18 
WaH.  6181  the  Jury  had  bMU  ^qged  tJiat 
the  gonmment  need  cnjy  pnove  thait  the  de- 
fendanta  wen  poesnmptiTidy  gail^,  and  tbe 
dntr  "tiMB  devolved  upon  them  to  eatabUih 
their  Innoeenee,  and  If  they  did  not  they  wen 
gnilty,  beyond  a  reasfliiHble  doubt.  JustioB 
JTieU,  spcnlrtwg  for  the  conrt,  aays:  **We  de 
not  think  It  at  all  necessary  to  go  into  aiv  sr- 
CUnuBt  to  show  the  error  of  tUs  tastraetioa. 
The  anor  Is  pa^tde  «i  tts  statement.  Ail 
tibe  aathorltioa  oondema  tt.  Tbe  tostmcUea 
sets  at  naitsht  established  principlea.**  la 
Coffin  V.  U.      15B  U.  &  48%  13  Svv.  GL  403. 
tbe  >oi7  had  been  ebacged  ttet  when  tbe 
prohibited  acto  wei«  ksiewiafdy  and  Isitoa- 
ttmaUr  doneb  and  thehr  natvcal  and  legltl- 
awte  teadency  was  to  produca  bOuQr,  the 
latent  to  Jo^nie  Is  thereby  •snffldwtJy  estab- 
Uahed  to  cast  on  the  aeeoaed  the  ibanleii  el 
«hewJag  that  their  pniiKwe  was  lawful,  and 
thdr  a«U  legUlmata   Ttas  aivneme  eoart, 
per  Jnatlee  Wbfte,  say,  "The  •error  contained 
to  the  charge,  wUch  nld,  snbatonrlsUy,  that 
tftie  bnnden  eC  pmef  had  ahtfted,  under  tbe 
ctoBauBtoaoes  of  t2ie  •case,  sad  that,  th«iB- 
foB^  Jt  was  Incumbent  on  the  aaoB»«4  to 
abow  Che  lawCulneae  «f  thdr  aobiw  waa  not 
merely  ra«)nl,bat  was  fuadameniaL"  While 
the  4!aae  4f  tbe  inDsecuUw,  jnade  up  In  jpait 
by  ilegal  psesumptlona.  may  be  such  as  to 
sender  it  «apedleBt  tor  the  defense  to  pio- 
dnee  seme  evidence  to  4HftU&,  explBlBi,  or 
deity  the  facto  from  which  ihe  pmaumptiMi  i 
la  aoQght  to  be  nlaed.  tbe  husdea  of  proof  la 
not  thereby  <:hfuiged;  and,  -even      tbe  lav 
permki  the  luv  to  taifer  maUce  {ram  aertain  j 
things,  It  -does  not  require  them  to  -di>  ae.  ' 
People  V.  WUlett,  86  Ban,  500.    The  pre- 
sutuptien  ef  innocence  to  itself  to  be  ^ooasid- 
ered  as  evidence  to  faver  of  the  .drf«^SMtanto 
In  evary  crlminaJi  «bb%  under  a  of  , 

aot  Aiitttjs.  Ca&la  t.  d.  &,  J88  IL  &  431;  i 
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IS  lOt  M;  savto  «.  o.  &.  ie»  a. 
&  -ton  w  sv-  'OL  ma.  ttpob  ttus  ixtoei- 

fie  U  la  mm  to  MOMutte  itte  Bite  ttet 
■0  BH»  ABB  11)8  :)ad9  peMmptral^  dlzeet 
Mtt  .J«r  iOnd  a  <ArfmAamt  «uiU7  •<  a 
crime,  ^tarf  t.  U.  S.,  156  U.  &  U.  16  finpb 
CM.  278.  iBMeHr  agwirliNt.  «he  bunten  of 
pnoC  'ttiMB  «0Hb  «n  anAsBBbnod  in  etto- 
laal  law,  to  nerervvoa  tke  ■oooBed,  te  eetab- 
Itoh  Ui  InMnfiMi  .  nor  to  dtaprsM  <be.lacta 
aeceHwr  eatabltati  tte-cifanfr  of  wUdi 
to  ladigtod.  It  to  on  tha  piMoontton.  froH 
tfce  bftfrwlt  t»the  md  itf  tb«  trial,  and  ap- 
plied to  meiT  dHnent  neea^aaiy  to  loanatltnto 
tlw  erlnaa.'*  DaTto  t.  V.  ISO  V.  &  4a», 
W  Bnp^  Ot  8sa.  la  State  v.  Wtofu,  48  Jia. 
IM,  the  tdtf  ooort  ted  dMtvad  toat  **tf  tka 
detoDiant,  Wbwa,  ahot  and  kitted  Oamhtoi» 
Ibe  tow  f  wiiniid  it  to  teanantor  in  tin  na- 
«d  dosEeCb  m  tte  abaeaoe  {mxit  to  «taa 
<aiit— rr;  andttdevolTCdapontlwidtfeadant 
to  aboaib  tnm  the  avUeaaa  to  the  ■canao,  to 
toe  naaonaWe  aattoflMilaa  at  IMm  Jofy,  tbat 
he  waa  gidtty  <tf  a  toaa  cidae,  m  actod  to 
MB-daltoiaa,**  SSie  anpaeow  «oait  iMid  tka 
^mrpt  ennaawM,  aayine:  **TJi»  dfffrndaa*  to 
CBtlltod  to  ttaa  iMMflt  of  a  aeaamaUe  4obM 
of  him  gaUt  as  tbe  «teiJB  eaaa,  aot  aalj  «a 
to  wbatfeer  the  caae  anade  tv  tta  atote  to 
«en  to  xaaaooatdB  doidit,  but  If  the  cvldeaea 
Car  the  :Btate  be  dea^  and  to  tka  abaance  at 
ottao-  evfdenee  -apadiuaT^  oHl,  It  Iha  aftr 
denee  addaoid  tr  ^  aoeaeed.  wlMter  Jt 
•atabWahae  tlie  futa  nlled  upen  ixg  a  vaeiMto* 
teuoe  of  the  evddenoe  ar  not,  oaeatoa  a 
■BaeonaUe  dmbt  Df  Ma  cnttt  ta  ttaa  nOndaaf 
ito  *vy.  be  to  cntMtod  to  aa  «c«atttaL  At 
BD  atace  of  Itae  tildl  deea  he  atond  aseerttas 
Me  Inaeifnrr."  In  ttaa  StoJuee  Obbb,  IB  N.  £. 
1S4.  aMer  an  etoborste  ■tpwia^ai-  upm  tlda 
aabJeet,  ft  waa  Md  that  tka  imy  tarn  ka 
aatiaftod  ftoai  Hie  iiKbito«Tkleaee-af  itae  gnttt 
tbe  aoenactt;  and  4t  was  dear  anvr  to 
diaise  tfaea  tkat  vken  toe  proeeentloa  iias 
made  oat  a  vrtma  tfiude  caae,  and  ei^deaca 
baa  beta  tatoeduecd  tandlng  to  show  a  d» 
fenae.  tkey  moat  eoarlct.  an] ess  tbey  .are 
ntlafled  of  the  tmtb  <rf  tbe  4ef  cnsa  'Sneh 
a  Ams^"  aaia  the  eonet,  "ttarowa  the  bi» 
dm  apMi  Aba  prisoner,  aad  aabjaota  him  to 
eeartritoa  tbeoBh  toa  aFideace  oa  .his  launt 
say  hare  created  a  OaolJt  aC 

bto  cnllL  iBBtcad  -er  learinf  tt  to  them 
to  determine  vpoa  the  wbale  erlOeace  wbetb- 
er  Ua  «BUt  to  eatobHAed  bcvoad  a  raa- 
aenaUe  doabt,  U  eeaetertna  tLean  to  con- 
i4ct  nntoea  tbeir  are  aatkfed  that  be  baa 
pr»Ted  tala  tanoceaoe."  In  Mate  v.  Qaaeot. 
«  Ma  351  -^odge  Henry  alluded  to  tbe  dltt- 
coity  of  reooDfdUng  the  deatrtae  cwtataud 
ta  cu«k  toaccactlonB  aa  these  witb  denantair 
prtaclptoR,  but  yielded  to  (be  fince  of  vko^- 
deato  In  that  state;  tmt  to  etoto  w.  HeKlivto, 
102  MsL  eso,  IS  &  w.  MB.  It  was  npuOiatad, 
and  tbe  earltar  ■casas  ovemded.  See,  also, 
Btoto  T.  WiacBh  «ivm;  Stoto  t.  itlU,-«9  Ho. 


4S».  Ba£ln8toto)K.BM«btt4Jf0u<d».JB 
a  W.  £t  tt  seema  to  have  heen  .rcatoaed.  ia 
Masflnrhiientta  the  «aae  U  Com.  w.  Yaxk,wt- 
pra,  has  been  greatly  modified.  It  not  oiw> 
ruled,  in  C<Mn.  t.  Pomeroy,  reported  Whart. 
Hem.  Agupend.  C2d  Ad.)  .ZfiS.  and  te  ao  oaii- 
aldered  fay  the  anpreme  oeart  ot  the  United 
States  in  Davte  t.  U.  S.,  IW  U.  S.  4S1,  16 
Sup.  Ct.  333.  See,  aSao,  Com.  t.  Hawkins, 
8  Gray,  463;  U.  S.  t.  Annstrms,  2  Curt.  446, 
Fed.  Gas.  .Na  14,467.  The  only  case  which 
we  hare  found  In  this  territory  which  seems 
to  hold  that  the  defenduit  nnurt  pwre  Us 
innocence  oT  the  crime  charged  ta  Territwy 
T.  TmJIUo.  32  Fnc.  151,  ^tfhen  tt  waa  heM 
that  the  burden  was  upon  tbe  defendant  to 
piove  an  alibi.  But  that  rulljv  to  not  sus- 
tained by  sound  priaidide  (Wbait.  Ce.  Dr. 
33^,  and  la  at  Tarlaace  wtth  the  rale  laid 
down  tai  J3taTto  t.  V,  8.,  180  U.  8.  460^  16 
Ot  453.  An  aUU.  If  true,  meets  and  com- 
pletely  of«rthrowa  awry  aUegatton  against 
the  accused  In  the  tndletmeirt.  2  Thomp^ 
Trials,  i  2436.  BxtxlMlc  detonsas  Which  do 
not  traracse  tbe  aTeoneato  of  tbe  todleft- 
ment.  It  to  perhaps  tme^  most  he  afflraativo' 
ly  Bhown  by  tbe  defense.  01  thto  elass  faaTo 
Iwen  mentioned  such  as  autrtfoto  acault,  li- 
cense^ command  of  siQwrlor  nfflcw,  etc. 
VAaot  •Oi^  Ji>.  S  881.  <at  ae«.  But  audi  aiat- 
ters  of  proTocadon,  excnaa,  jor  jasdficatiw 
wtddi  laid  to  taiwat  Che  etemant  -of  Jn^ 
toat  or  msitae  nnst  be  wslgbsd  br  the  Jair, 
aot  aa  a  idef snae,  bat  with  aU  tbe  other 
dBDie,  to  idasormiatog  whether  ereiy  eaasa- 
ttod  .deauat  oC  the  crlaie  baa  been  eatoUtob- 
ed  beyond  reasonable  doubt  .Id.  1 881;  Slate 
T.  Porter,  34  Iowa.  131;  State  t.  Hill,  60  Mo. 
4151;  People  t.  Marshall  (CaL)  44  Pac.  718; 
People  r.  Conghlln  (Mich.)  32  N.  W.  905; 
Coffin  T.  V.  S.,  DaTlB  t.  U.  8.,  snd  Hickory 
T.  U.  8.,  supra. 

The  court,  in  Its  own  prepared  charge,  fklr- 
ly  and  cerrectty  Instructed  the  Jury,  in  g«n- 
enl  tenoB,  aa  to  the  harden  of  pnof,  toe 
pvesamptlon  of  Imiocenee,  and  tbe  neeeesity 
of  •estaUtotatag  gufit,  aa  to  ercry  elemeat,  to- 
dndtog  malice,  b^end  a  TeasoBahle  'doubt; 
and  tt  to  amed  that,  these  Inetnctlone  COB~ 
aldered,  tiie  -defeDdants  werc  eufficienfly  |^ 
teiiied  agslnst  those  gtvm  at  tbe  Inatanee  of 
toe  prosecvrlon.  B«t  more  than  00  tnetmo- 
flnas  were  given  to  the  jnry  In  thto  caae^ 
many  «I  Oms  'quite  loigtby;  and  tt  would 
nardly  he  fair  to  irssume  that  mere  -abstract 
preposltlcHis  woillA  be  weighed,  to  the  «cdiH 
A&B  of  tiiose  to  which  we  have  alluded, 
iiht<jh  assume  to  den!  wtth  'toe  facto  of  this 
partfcuHir  «uae,  wlilch  <(vere  it|iee.tiU:,  which 
weee  mjfhaehRd  hy  repetAttoa,  md  whtdi 
weretff  a  nature  se  harmfa!  to  the  detondnt^ts. 
to  tota  «ase  tbe  errors  were  of  such  cbaraetor 
that  tlie  ptvhabtuty  -af  In^iry  nffims  ijnlto 
nasnTfeat.  B  Tfaomp.  Trials,  I  Peopto 
T.  Casey,  6B  Oel.  2tfO,  3  Pac.  SPL  ft  wlH 
nst  he  aoecsBKiy  to  notice  the  other  efrors 
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■■rtgniBit  as  Bmm  arc  ndBdent  to  reqniro 
fOTefsal  ot  the  cause.   Hie  Judgment  Is 
nrened,  and  tiie  caiiae  rananded  for  a  aew 
MaL 

aucrm,  a  and  OCHZJEB  and  HAM- 
ZUrOM,  JJn  eoncnn 


ICOFFBTT  et  aL  T-  BOTDSTTJN. 
(Ooort  of  Appeals  of  Kansas,  Sonthmi  Depsit- 
Hient,  a  D.    Sept.  6,  1U86.) 

ARAOHiisira— Monoif  to  Disoharos— Sdkflos* 
ABS— Courts— Okdbbs  at  Cbambkm. 

1.  A  jodse  of  the  district  court  bss  power  at 
ebamben  to  discbarge  attached  propertj  Crom 
Ihe  lien  of  the  attachment. 

2,  Where  a  motion  Is  filed  in  en  action  br  one 
■St  a  party  to  the  record,  aeldng  for  the  di^ 
diarfe  of  the  propertr  attached  in  the  action, 
OMtt  the  KTOtinas  that  audi  party  is  the  owner 
•c  the  propHty,  anythinf  contained  in  aaid  mo- 
tfan  which  relates  to  the  merits  of  the  original 
actioo  most  be  treated  as  aurplnsace;  and  any 
eridence  Introdsced  at  the  heuing  of  xich  mo- 
tion, wliich  related  to  the  merits  of  the  original 
BMnon,  is  irrelerant  and  Immaterial,  and  could 
not  have  prejudiced  the  judge  in  his  final  deci- 
sien  as  to  the  ownenhlp  of  uie  cattle. 

(Syllabna  by  the  Conrt) 

Brror  from  district  conrt,  Rarpor  caantn 
S.  W.  McKay,  Judge. 

Action  by  T.  &  Moffett  and  John  HcAett. 
partners  as  Moffett  Broe.,  against  Prank 
Boydstun,  aided  by  attacbmMkt.  Fnxn  an 
order  discharging  tiie  attachment  oo  motion 
of  Euphemla  Klttte  Boydstun,  plalntlffa  bring 
error.  Affirmed. 

0«o.  I.  McMahon,  Washbon  &  Washbon, 
and  Sankey  A  Oampbell,  for  plaintiffs  in  er- 
ror.  J.  P.  Grove  and  T.  ▲.  Nottzgfis,  tot  d*- 
fandant  la  mtoe. 

D>Nm80N,J.  The  olUact  of  flilB  pMltlon 
ta  warn  la  to  zeraae  an  cvder  at  the  Judge  of 
the  dMrlct  court,  made  at  chamb^  dle- 
cfaarging  the  property  lerled  npon  onder  an 
order  of  attachment  iasned  tn  the  case  of 
Moffett  et  aL  T.  Frank  Boxdatnn.  Thla  de- 
fandant  in  error  filed  a  motion  In  said  aetkm 
airictng  for  Uie  dlscfaane  of  the  pn^erty  ler- 
led  upon  under  said  attatdunent, 
that  the  said  property  beloDged  to  her.  This 
iBotlMi  ma  heard  the  Judge  of  the  dla- 
triet  court  at  chambers,  and  was  hj  him  sus- 
tained, and  the  attached  property  dischar- 
ged. The  petition  in  error  allegea  four 
gnoads  for  a  rerfltaal.  as  fiHlows:  **0.)  That 
the  said  Judge  erred  in  aaaomlag  Jurisdiction 
at  phambwra  to  try  the  issues  raised  and  pre- 
sented by  defendant  tn  mm'B  motion.  (2) 
That  the  court  «red  In  admitting  inoooq^ 
tttkt  and  Improper  testimony  ow  the  ob- 
jections and  e&»ptions  ikC  platntlffii  in  error. 
(K  That  the  said  judge  erred  in  assuming 
to  ti7  the  merita  ot  the  asata  aeUon  betwe— 


I  these  plalntiffii  and  tbe  defMMlaflt,  Frank 
i  Boydstun,  upon  the  hearing  nt  the  moUoa 
I  filed  by  defendant  In  enor  to  dlaeharge  the 
I  attached  property.  (4)  Said  Judge  erred  ti 
I  orerrullng  plaintUEs*  motion  Cor  a  new  trial 
I  In  said  action." 

The  Judge  did  not  err  tn  assuming  Jurisdic- 
tion at  chambers  to  try  the  Issues  nUsed  up- 
on a  motion  to  dlsduu^  tiie  attadied  proiK 
erty  from  the  lien  of  tbe  attachment,  and  to 
«der  It  returned  to  Its  owner.   "A  Judge  of 
the  district  court  has  power,  at  chambers,  te 
discharge  an  attachment"  Shedd  r.  McCm- 
nell,  18  Kan.  594,  and  cases  there  dted. 
j    The  second  and  third  specifications  <tf  er- 
I  ror  may  be  considered  together.  Tbe  motioa 
filed  by  this  defendant  in  error  reads  as  fol- 
I  lows:   "Gomes  now  Mra  Bnpbemia  Kittle 
I  Boydstun,  and  respectfully  represents  to  the 
I  court  and  moTes  the  court  as  herrinafter  set 
'  forth:  That  the  defendant  In  the  abore-en ti- 
tled action  Is  ber  husband;  that  the  23  head 
of  cattle  attached  as  the  property  of  the  de- 
fendant in  the  above-entitled  action  are  not, 
and  never  were,  the  property  of  said  de- 
fendant, but  are,  and  have  beoi  for  about 
two  years  last  past,  tht  property  <rf,  and  la 
the  possession  of,  her,  Uks  said  ICnpbemla  Kit- 
tle Boydstun,  all  of  which  ahe  Is  ready  t> 
\  make  appear.   She  says  further  that  at  the 
'  time  the  same  were  attached  the  said  plain- 
tiffs, and  the  sherUt  of  Harper  county,  Kan- 
I  sas,  well  knew  that  tbe  same  were  tbe  sole 
I  and  Individual  property  of  taw,  the  said  Kit- 
!  tie  Boydstun.    Further,  ahe  doilee  that  lier 
I  husband,  Frank  Boydstun,  Is,  or  waa  at  the 
I  time  of  tbe  commencement  of  this  action 
I  against  talm,  indebted  to  the  plaintiffs  In  any 
I  sum  whatever;   and  especially  denies  the 
material  allegations  of  plaintiffs*  petltloa. 
She  says  that  ber  said  2S  head  of  cattle  (be- 
ing the  same  cattle  attached  In  thla  suit,  as 
ahown  tqr  the  return  oC  tbe  sheriff  of  said 
county,  on  the  attachment  order— reference 
I  to  which  Is  hereby  made  for  a  more  partlcu- 
I  lar  deecription  thereof),  are  tmlawfnlly  de- 
,'  talned  tnm  her,  to  her  great  damage;  and 
she  prays  the  court,  on  the  hearing,  to  make 
an  order  directing  and  commanding  the  said 
A«lff  to  restore  and  deliver  the  said  catUe 
to  her,  and  for  lier  pn^wr  costs  against  tbe 
plaintiffs."   TUs  miAlon,  to  aay  the  least,  is 
very  inartistically  drawn.    It  seems  to  be 
i  Intended,  and  haa  been  treated  by  both  sides 
'  and  by  the  court,  aa  a  motion  to  discharge 
the  property  from  tbe  lien  of  the  attachmait. 
It  allegea  that  tbe  defendant  In  the  action  Is 
hw  husband,  and  that  the  cattle  attached 
are  not  his^  but  belong  to  her,  and  that  the 
plainttffs  and  the  aheriff  knew  that  they 
were  her  property.   She  alao  aaja  that  tb» 
cattle  are  wrongfully  detained  from  ha>,  and 
asks  for  an  order  restoring  the  same  to  her. 
and  for  costs.  Anything  which  is  contained 
In  the  motion,  other  than  these  allegations, 
moat  bo  treated  a>  suiphiaageb  Oertainly 
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Bothlnc  relatisf  to  the  mfirits  ot  the  Iseaes 
raised  by  the  OTiglnal  ple&dliics  oonld  be 
beard  by  the  jadge  at  chambera,  nor  upon  a 
motion  to  discbax^  an  attachment  filed  by 
me  not  a  party  to  the  original  action.  The 
real  qnestton  to  be  determined  by  the  Jodge 
was  the  ownership  of  the  cattle  attached. 
This  la  the  only  Issue  which  was  decided  by 
the  Jndg&  The  wder  waa  to  the  sheriff  to 
restore  and  dellrw  the  attached  property  to 
the  said  Bopbonla  Kittle  Boydstun.  Any 
evidence  Introduced  which  related  to  the 
merits  of  the  main  action  between  these 
plaintiffs  In  OTor  and  Frank  Boydstnn  did 
not  relate  to  the  issue  decided.  It  waa  ir^ 
relerant  and  Immaterial,  and  could  not  hare 
prejudiced  the  judge  In  his  final  decision  as 
to  the  ownership  of  the  cattle.  The  sub- 
stantial rights  ot  these  plaintiffs  tn  error 
were  not  prejudiced  th»eby.  "Where  irrele- 
Tant  and  immaterial  evidence  la  Introduced 
•n  the  trial,  bnt  it  appears  that  the  adverse 
party**  rights  were  not  prejudiced  thereby, 
held  not  material  mor."  Railroad  Oo.  t. 
Grimes.  38  Kan.  241,  16  Pac  472.  The  «w 
der  of  the  judge  of  the  dietrtct  court,  dischar- 
ging the  attached  proptftjr,  U  affirmed.  All 
the  judges  concturlng. 


DODGE  T.  HAMBURG-BRBItlBN  PIBB 
IN8.  G0.1 

(Oonrt  at  Appeals  of  Kansas,  Soatbon  Depart- 
ment^ai).   8*pt  M896^ 

tgrsinuKCB— SuBitoOATioK  Ci-acsk— Chakbb  ow  Ti- 
*LS— ErriCT  OH  KoKreAeas— Novioa. 

1.  When  a  kMB  of  insnred  property  oeeora  m> 
eording  to  the  terms  of  the  policy,  and  the  In- 
suTUnce  poIiC7  has  attached  to  it  a  subrogation 
contract  wliich  stipulates  that  the  loss,  if  any, 
la  payable  to  a  mc^tgagee,  or  his  asslgnB,  as  his 
Interest  nay  appear,  the  owner  of  the  mortgage 
is  the  inaond,  to  the  exteat  of  his  interest,  and 
A  change  of  title  which  increases  his  interest 
in  the  insured  property,  even  to  absolute  owner- 
ship, will  not  release  the  Insurance  company 
£rom  its  liabilitr  to  pay  the  loss, 

2.  A  diange  m  the  title  of  inaarcd  property, 
which  Increases  the  interest  of  the  insured  from 
a  lien  holder  to  absolute  ownership,  is  not  so<^ 
a  change  of  owaenihip  as  reqtures  notice  to  he 
girai  to  the  insurance  company,  under  the 
terms  of  a  subrogation  contract  which  stLpo- 
lates  that  the  mortgagee  shall  notify  the  Insur- 
ance company  of  any  change  of  ownsnhlp. 

(SyUabos  by  the  Cenrt.) 

Error  from  district  court,  Sedgwick  coun- 
ty; C  Seed,  Judge. 

Action  bgr  j^m  L.  Dodge  agalnat  the  Ham- 
buv-Branen  Fire  Insurance  Company  on  a 
poUey  vC  Insurance.  From  a  judgment  for 
defendant,  plaintiff  brings  error.  Beversed. 

Bently  &  Hatfield  and  Holmes  *  Haymak^ 
er,  for  plaintiff  in  error.   Bentl^  &  Fttgnwn, 

for  <iitr»tn1on^  tn  fp-pf. 


*  Beheariog  pending. 


DSMNIBON,  J.  Mrs.  mom  Oowtay  was 
the  owner  of  a  lot  upon  which  was  sltnated 

a  house  and  bam,  npra  whldi  she  pioeaied 
a  loan  from  the  Sedgwick  Ijotn  &  Invest- 
ment  Company,  and  she  and  her  hnsbsnd  ^ 
ecuted  to  said  company  a  mortgage  tho-eon. 
She  also  procured  a  policy  of  Insurance  upon 
said  house  and  bam,  from  the  agents  of  this 
defendant  in  error  In  Wichita,  Ean.,  which 
had  attached  to  It  the  following  subrogation 
contract:  "Policy  No.  963,  in  name  of  Flwa 
Oowley.  Agency  at  Wichita,  Kansas.  Loss, 
If  any,  payable  to  the  Sedgwick  Loan  and  In- 
vestment OcHnpany,  mortgagee  w  tmstee,  wr 
Its  assigns,  as  Its  interests  may  aKtear  as 
herein  ^novided:  It  being  hereby  under- 
stood and  agreed  that  this  Insurance;  as  to 
the  Interest  of  the  mortgagee  or  trustee 
only  tber^  shaH  not  be  Invalidated  by  any 
act  or  neglect  of  the  mortgage  or  owner 
ot  the  iw(^>ert7  Insured,  nor  by  the  occu- 
pation of  the  premises  for  inirposee  mm 
hazardous  than  are  permitted  by  the  terms 
of  this  i)olicy:  provided  that  the  mortga- 
gee or  trustee,  or  assigns,  shall  notify  this 
company  ot  any  change  ot  ownership  or  in- 
crease of  hazard  which  ahall  come  to  hie 
«  their  knowledge,  and  shall  have  permis- 
sion for  such  cliange  of  ownership  or  In- 
crease of  hazard  duly  indorsed  on  this  pol- 
icy: and  provided,  further,  that  every  Increase 
of  hazard  not  permitted  by  the  policy  to  the 
mortgagor  or  owner  shall  be  paid  for  by  the 
mortgagee  or  trustee,  or  assigns,  on  reasona- 
Ue  demand,  and  after  demand  made  by  this 
company  up^n,  and  refused  by,  the  mortga- 
gor or  owner  to  iMiy,  according  to  the  estab- 
lished schedule  of  rates.  It  Is,  however,  un- 
derstood that  this  company  reserves  the  right 
to  cancel  this  policy  as  stipulated  in  the 
printed  conditions  in  said  policy,  and  also  to 
cancel  this  agreement,  on  giving  ten  days* 
notice  of  their  intentions  to  the  trustee,  or 
assigns,  or  mortgagee,  named  th^eln,  and 
from  and  after  the  expiration  of  the  said  tea 
days  this  agreement  shall  be  null  and  void. 
It  la  further  agreed  that,  in  case  of  any  other 
Inaarance  upon  the  property  hereby  Insured, 
then  this  company  shall  not  be  liable  under 
this  pcJlcy  for  a  greater  proportion  of  aiiy 
loss  sustained  than  the  sum  hereby  insured 
bears  to  the  whole  amount  of  Insurance  <m 
said  property.  Issued  to  or  held  by  any  party 
or  parties  having  an  Insurable  Intwest  tbm- 
In.  It  is  also  agreed  that  whenever  this  com- 
pany shall  pay  the  mortgagee  or  trustee,  or 
assigns,  any  sum  for  loss  under  this  policy, 
and  shall  claim  that,  as  to  the  mortgagor  or 
owner,  no  liability  therefor  exists,  it  shall 
at  once,  and  to  the  extent  of  such  payment, 
be  legally  subrogated  to  all  the  rights  of  the 
party  to  whom  such  payments  shall  be  made, 
under  any  and  all  securities  held  by  such 
party  for  the  payment  of  said  debt  But  such 
subrogation  shall  be  In  subordination  to  the 
claim  of  said  party  for  the  balance  of  the 
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debt  M  MMK^  or  nald  •companr  Bitty,  ^  Its 
<Citioii,  w  itie  JBQrt0a,0ee  ar  tnistae,  or  u- 
aifBA,  tbe  wbole  debt  so  aecupecl.  witli  all  tbe 
Inteicflt  wJilob  maj  ibaye  Acoiued  tbereoo  to 
tbe  date  ot  6ho1i  [mjfpfft,  ABd  .tbereup* 
on  receire  from  Uie  party  to  wbMu  sucli  {lof- 
ment  sball  be  made  as  a«si£nment  and  tEaoft- 
fer  of  Aald  debt,  with  all  aeeurLiies  beld  by 
aaid  parttos  for  the  pafftmixt  tboreof.  Tbe 
foregoing  pnviBioDB  and  agBeeuaents  sluil 
take  preeedecoe  over  any  piwrteten  <w  oondi- 
tkm  confl kiting  tiaerewitb  <cc«italaed  la  mid 
poilcy-  TMa  olaMe  is  attaab«d  to,  and  ia 
aadfl  a  part  of,  tiie  lald  peiky,  from  tbe  9tb 
der  of  January,  IfiBO.  In  wttneas  wbareof 
the  -dnly-authoiized  agent  of  «akl  tanumBoe 
ami|iany  has  taerennto  aet  kis  hand  mi  aaid 
day.  CrldweU  A  fUlowa,  Agent.  Jiato* 
tauEK-BremsB  iHOEaace  doBpanr  flC  Guv 
■any." 

I>odge  commeBced  tbis  actim  Id  raaarof 
opon  Bald  insnmnoe  peikry.  Tbe  anawer  -warn 
a  veneial  deuiaL  Tbe  oaae  was  tried  by  tim 
judge  witbout  m.  juzy,  upan  tbe  foUwRing 
agreed  Btatemeat  af  laete:  "Asneed  tltaM- 
nent  of  Facta.  It  Is  iicffiBby  attpniated  and 
agneed  between  thf  paniaa  to  -ttaJaiaatloB  tbat 
the  above^ntltled  eauae  majr  1^  tried  la  tbe 
«e«rt  wUbont  a  Jury,  and  that  tSas  eontt  nay 
pander  ^dgniest  upon  tbe  Tpieadlnga  iied 
herein,  and  tbe  toUomtitg  laictB,  wUeb  an 
hereby  agaeod  to:  TAat  tbe  deCendant,  tbe 
Uambnrg-Bremen  Fine  Idsumbcb  UompBiiy, 
Is  a  corpocatien  organized  nader  tflie  laws  oC 
Oermuiy,  and  doly  autborlaed  to  and  is  tsana- 
•etlng  buslneaa  tn  the  akate  af  Kaaaaa  aa  am 
Inraratnoe  company.  3^iiat  <n  tbe  fttdi  day  of 
January,  iSHO,  tbe  drfenJant  iwreln.  tor  a 
imlnable  eonsidenatkMi  paid  to  It  b^y  Urs. 
F4ora  Cowley,  issued  to  her  Ita  certain  Ure 
tncuraace  policy.  6«ld  orlgtnal  poll<7  la  aV 
taobsd  to  'tbe  plaJotStrs  petition  herein.  That 
at  the  time  said  pelicy  waa  issued  Mm.  Flora 
Oowley  waa  >tbe  owner  of  tbe  fee  title  af  the 
praperty  deacrlbed  In  saM  policy.  Tliat  on 
tbe  1st  day  «(  Apdl,  18!ffi,  the  aaid  Fkrra 
Oowley,  with  ber  husbaad,  Haie  Oowley,  «x- 
eevted  a  mortgage  on  tbe  pveualsea  deacrlbed 
In  aald  poUey.  to  the  Sedgwick  I^eas  A  la- 
Testment  'Company.  Tfaax  an  or  about  tlia 
9th  day  of  January,  1890,  the  date  on  whteh 
the  poilcy  of  lasuranoe  waa  ddiTered  to  the 
aald  Mrs.  Flora  Cowley,  abe  delivered  tb* 
aame,  with  tbe  mortgage  elauae  attached  ta 
aald  poUcy,  to  the  SedgwMt  l^an  A  lavest* 
ment  Company.  That,  aubeequent  to  tlte  de> 
lively  of  said  policy  of  Insnranee  by  Hrm. 
Flora  Cowley  to  the  Sedgwick  Iioan  Jk  la- 
neatment  Oompany,  tbe  said  tbe  Sedgwick 
Ijoan  ft  Invrstnwnt  Cempaay  aaaigoed,  1d- 
dorsed,  and  deUreoad  aaM  mortgage  Ihereli^ 
before  naentloned,  together  with  this  policy 
of  inaunuun,  to  Jatin  !«,  Dodge,  plaiatUT  ber^ 
m.  That  oa  tbe  21st  day  Af  Janoarr*  UB2, 
iobn  U  Dodce,  pbUntMI  herein,  aa  plaintUC, 
j^mm^ffifff^  aotioB  in  tbla  fpflF**  i^gg^^^^ 
Hah*  Cowiey  aud  iiobert  ifi.  LawnMuw,  ad* 


mialatrater  vf  tbe  astate  of  Fkm  Cowley, 
deceaaed*  and  Dttaeas,  to  tonedaee  the  aaid 
mongace  herein  meatloned.  an  tbe  premlsea 
descriibed  In  tbe  pc^qy  sued  on  in  thla  ac- 
tion. A  copj  of  petitlOB  In  aaid  actioii  ot 
Julm  L.  Iktiige  ^gniaat  aaid  Make  Cowley  and 
otliere,  ibigtfber  with  a  copy  of  the  moctgag* 
sued  <m  berebi,  shore  aaeatlaaod.  la  bereio 
attached,  -and  made  a  part  of  tbeee  facta,  and 
marked  iiixaiibihi  'A'  And  'K'  TcspecUveiy. 
TLat  tberaafcar.  on  tbe  2Mb  -day  of  October, 
ihe  said  John  Dodc«w  as  plaintiff,  re- 
owered  a  judgueabt  la  said  cauae,  which  baa 
nerer  been  Tacatod,  reveraed.  aet  aside,  or 
modlfled.  A  eafky  «C  aaid  Judgment  la  bere- 
ts ajtacfaed,  aoarked  '£ibiblt  U,'  and  made  a 
pBtft  Af  thaae  fltota.  Tbat  on  the  >Oth  day  of 
Rrptembw.  vm,  L  T,  Ault,  tiie  tten  duly 
eloelad,  qtuOlfled.  -and  acting  sberUr  of  Bedc- 
wiok  tcouaty,  Kanaae,  did,  pursuant  to  aald 
laat-oiefitkaiad  iudgmenit,  aell  the  prnmlaiw 
dewciibad  in  aaid  paticy  to  tbe  aald  John  U 
Uudge.  Tbat  •em  tbe  l^^th  day  of  October, 
lii63,  UozL  a.  Beed,  dialge  yf  tUa  .cawrt.  did 
eaaflrm  the  mle  «f  lenl  eatate  made  In  aakl 
actim  by  tlae  eaid  ahenUL  A  oony  aald 
amflrDuuion  af  aale  Ja  hereto  jattaobad,  and 
made  a  pait  of  these  facta,  asod  <rwfciHl  'Mg. 
hlbit  D.'  Tbat  on  the  8th  day  of  NoTembei; 
ltfi>3,  tbe  dwelling  house  and  private  bam  In- 
sured by  the  policy  hereinbefore  mentioned 
wars  totally  destroyed  by  flm  That  said 
policy  sued  on  in  tbls  action  provides,  among 
other  things.  In  aald  mortgage  clause,  aa  fol- 
lows: 'It  being  hereby  understood  and  agreed 
that  this  Insurance  la  as  to  tbe  Interest  of  the 
mongaeee  or  trustee  only  therein;  shall  not 
be  Invalidated  by  any  act  or  neglect  of  the 
mortgagor  or  owner  of  the  property  Inasrad, 
or  ttr  tbe  occupation  of  the  premises  for  pur- 
poses mare  .liaaardoua  than  are  permitted  by 
tbe  Mrms  of  thla  peli^v;  paorided,  tfasit^  the 
mortg.igee  or  trustee,  or  assignees,  shall  notify 
this  company  of  Any  change  of  ownership  or 
inci-esse  of  haxand  vrtilch  shsJi  oome  to  his 
or  dielr  knowledge,  and  shall  have  the  pe^ 
nilsaltm  for  aucb  change  of  ownersbtp  or  In* 
crease  of  haoard  duly  indorsed  on  Ibis  policy.* 
Tbat  tbe  said  potley  and  mortgage  -t^lawte, 
attached  to  the  plainHtTs  petition  her^n,  ara 
to  be  considerad  a  part  of  these  facts,  aa  if 
fnlly  set  ont  ^erelcL  That  liila  defendant 
company  had  tio  <knowledge  or  tnfermatlon  of 
the  suit,  or  any  of  tbe  proceedings  had  tbere- 
In,  by  aald  John  L.  Dodge  against  Hale  Cow- 
ley aud  others,  to  foreclose  said  ntori^aae  hen^ 
In  mentioned,  or  of  the  sale  of  said  premises 
by  the  said  sheriff  to  John  L>.  Dodge  on  lbs 
6th  daj  of  September.  1833.  TJbat  on  or 
about  tbe  lOtb  day  of  Jforember.  IBQ^  tbe 
plaintiff,  John  L.  Dodge,  by  bis  agent,  R.  El. 
Lawresce,  Mutti&Bd  this  ■defendant  company, 
by  jMatiag  rerbaity  to  Caldisell  A  Feltom^ 
agents  of '  this  defendant  ^Kunpaw*  that  -tte 
btHwe  and  private  barn  Insured  by  tbls  poi- 
lcy had  been  destroyed  by  .flnib  Tbat  <m  the 
2d  day  of  December,  ma,  tbe  plaintiff  bersiA 
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aubcoltted  proof  9t  km,  am  provided  for  by 
conditions  In  said  policy  of  iusuraiice,  a  copy 
of  wblcb  is  hereto  attached  and  made  a  part 
of  these  facts,  aad  mairiud  'Kxbiblt  E.' 
Dated  Wichha,  Kansas,  December  4.  IHUi." 
Judetnent  waa  rendered  0or  the  H^eDdaut, 
and  the  plaintiff  brlBss  the  case  here  tor  re- 
view. 

M  the  ootBet;  we  are  met  with  a  motion  to 
dit^uiisfi  this  action  for  the  reason  that  there  Is 
no  sufQcient  transcript  or  icase-made  attached 
to  the  petiti«n  in  error.  The  record  is  oer- 
taiuly  far  from  satisfactory.  It  cannot  be 
upheld  as  a  -case-made.  HoweT«r,  the  peti- 
tion, answer,  agreed  statement  of  facts,  judg- 
ment, and  ail  prsceedlngs  necessajy  to  show 
the  erron  oomploJned  of,  are  attached  to  the 
l^titloa  in  emr,  accompanied  by  a  certificate 
of  the  dak  -of  the  court  which  reads  as  fol- 
k>wB:  "I,  S.  N.  Bridgman,  clerk  of  the  dis- 
trict court  wtthln  asd  fw  the  county  of  Sedg' 
wick.  «tate  of  Kansas,  do  hereby  certify  that 
the  above  and  foresoLng  is  a  true  copy  of  all 
papers  and  praceedings  tn  the  cause  wherein 
John  L.  Dodge  Is  plaintiff,  and  ihe  Haoaburg- 
Bremen  Fire  InsErunoe  CotDpauj"  Is  defend- 
ant, MM  the  same  remains  of  record  In  my 
office,exoeirt:  Returned  sammons  by  superin- 
tendent of  insurance  pneclpes  for  copies. 
Executtcn.  Jonmal  entzy  of  coorectlan. 
Journal  estry  overmllng  motlocu  Witness 
my  hand,  as  such  «lerk,  and  tbe  seal  of  said 
court  attached,  this  the  13  day  of  April,  iy9£iu 
S.  N.  Bridgman.  CleA  of  the  Diatriot  Court 
of  Sedgwick  Oonnty,  Kansaa."  By  a  liberal 
Interpretatloa,  we  treat  the  zeoord  as  a  tran- 
acript,  and  review  ithe  ca«e.  W«  cannot, 
however,  reoommend  It  as  a  model  to  be 
copied  la  tbe  future. 

The  real  question  in  ttds  case  Js,  should  the 
plaintiff  recow,  upon  the  agreed  statenieiit 
of  facts  and  the  pleadings?  la  Instcrance  Co. 
T.  Coverdaie,  48  Kan.  446,  29  Pac  &S2,  it  was 
derided  thaA  the  mortgagor  could  not  main- 
tain an  action  upon  a  policy  of  Insurance 
which  contained  a  similar  subrogation  con- 
tract, unless  tbe  mortgage  was  paid,  but  that 
tbe  mortgagee  only  could  majntain  the  action, 
unices  be  authorised  tbe  owner  so  to  do.  By 
the  subrogation  contract,  the  insurance  com- 
pany entered  Into  a  contract  with  tbe  mort- 
gage company,  or  Us  assigns,  by  the  terms  of 
willed  tbe  amount  of  the  policy.  In  case  of 
loss.  Is  to  be  paid  to  It,  so  Car  as  Its  Interest 
shflil  appear.  It  therefore  follows  that,  so 
far  as  hla  Interest  appears,  John  L.  Dodge  is 
the  assured.  Tti.t  subrogation  contract  must 
be  ccmstmed  the  same  as  though  It  read, 
"Ijobb,  If  any,  under  this  policy,  payable  to 
John  L.  Dodge,  mortgagee,  as  his  Interest 
may  appear."  The  policy  Is  to  ran  five  years, 
and  the  premtam  for  the  full  time  has  been 
paid.  No  «ne  can  collect  tbe  money.  In  case 
of  losB,  bnt  Dodge.  Tbe  btBurance  company 
takes  tbe  risk,  aad  collects  the  full  premium, 
knowing  that,  while  Mrs.  Cowley  holds  tbe 
fee  title.  Dodge  holds  a  lien  i^Km  the  vtcp- 
CTty,  which  may  tn  time  be  transferred  into 


a  title.  It  mttst  have  anticipated  tftnt  Dodge 
was  likely  to  take  steps  te  foreclose  the  lien 
which  waa  Insured.  When  an  Insurance 
company  Insures  a  mortgage  lieu,  it  must  an- 
ticipate that  upo'n  default  the  Hen  holder  will 
iM-gln  foreclosure  lu-oceedlnga,  olHain  Judg- 
ment, and  secure  a  sale  of  the  mortgaged 
property.  There  can  be  no  question  but  that 
the  mortgagee  Is  protected  by  the  terms  of  the 
oonti-act  with  tbe  insurance  company  until  the 
sale  Is  cooSnned,  and  the  money  ordered  by 
the  court  to  be  paid  to  the  mort^gee.  Is  tbe 
purchaser  also  protected  by  the  terms  of  the 
contract,  and  does  It  make  any  difference 
whether  the  mortgagee  or  a  stranger  Is  tbe 
purchaser?  If  a  strauger  Is  the  purchase^ 
there  is  a  change  of  ownership.  Lf  the  miMt- 
gagee  Is  the  purchaser,  his  Interest  Is  changed 
from  a  Uen  holder  to  an  «wner  in  fee.  Coim- 
sel  for  defendant  tn  error  contends  that  the 
interest  of  John  L.  Dodge,  mortgagee,  was  in- 
sured, and  not  the  Interest  of  John  L.  Dodge, 
owner,  and  that.  In  order  to  have  held  the  in- 
surance In  force.  Dodge  should  have  notlfled 
the  company  of  the  change  of  tbe  fee  title,  ani 
obtained  the  consent  of  the  company  to  tbe 
change.  They  argue  that  the  company  mlgbt 
have  been  willing  to  have  Ir.sured  the  prop- 
erty If  Airs.  Cowley  was  the  owner,  but  not 
if  Dodge  waa  the  owner.  The  property  waa 
occupied  by  a  tenant  as  a  dwelling  when  It 
was  insured,  and  when  It  burned.  It  cannot 
be  said  that  the  hazard  was  increased  by  the 
transfer  of  the  Interest  of  Dodge  from  a  lien 
holder  to  a  Judgment  creditor,  and  then  to 
an  owner  In  fee.  The  Insuranee  company 
waa  willing  to  Insure  Dodge,  as  the  assignee 
of  the  mortgagee.  The  contention  of  counsel 
for  tbe  Insurance  company  Is  that  Dodge  fail- 
ed to  notify  the  company  of  the  change  of 
ownership  which  occurred  when  he  purchased 
the  property  at  sherlfTs  sale,  and  have  the 
permission  of  the  Insurance  company  for  the 
change  of  ownership  Indorsed  upon  the  policy. 
We  cannot  think  that  this  Is  such  a  change 
of  ownership  as  is  contemplated  by  that 
clause  of  the  subrogation  contract  The 
change  of  ownership  In  this  case  increased 
the  Interest  of  Dodge,  who,  under  bhe  subro- 
gation contract,  Is  the  Insured.  In  no  way 
was  tbe  risk  Increased.  Tbe  title  bad  not 
vested  In  some  one  other  than  tbe  Insured.  It 
caunot  be  said  that  the  Insurance  company 
might  not  be  willing  to  Insure  tbe  property 
with  Dodge  as  the  owner,  because  Dodge 
was  already  the  Insured.  No  one  else  could 
have  maintained  an  action  for  ttie  recovery 
of  tbe  Insurance  money.  "A  change  of  title 
which  Increases  the  interest  «f  tbe  Insured, 
whether  tbe  same  be  by  sale  under  Judicial 
decree,  or  by  voluntary  conveyance,  will  not 
defeat  tbe  insurance."  Inrarance  Go.  r.  Ward, 
50  Kan.  349.  31  Pac.  lOSU,  and  cases  there 
cited.  If  tbe  property  had  bees  sold  to  some 
one  other  than  the  Insured,  and  the  insured 
had  knowledge  thereot  there  would  be  a  rea- 
son why  such  knowledge  should  have  been 
Inparted  to  tbe  inavouioe  cfHopaay,  so  tliat 
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they  conld  have  elected  whether  the?  would 
hare  carried  the  Insarance  with  each  a  per- 
son as  owner.  In  this  case  there  was  at  no 
time  a  change  of  the  person  Insured.  It  was 
alwf^a  the  loan  company  and  Its  asslgneee. 
The  only  change  of  title  or  ownership  was  to 
Increase  the  Interest  of  the  insured  in  the 
property,  and  make  his  Interest  the  absolnte 
ownership  thereof.  Surely  the  Insurance 
company  cannot  complain  of  this;  nor  Is  It 
entitled  to  any  notice  of  sach  a  change,  under 
the  terms  of  the  subrogation  contract.  The 
judgment  of  the  district  court  Is  reTersed, 
and  the  cause  remanded,  with  Instructions  to 
render  Judgment  upon  the  pleadings  and 
agreed  statement  of  facts  against  the  defend- 
ant In  error,  and  In  favor  of  the  plaintiff  in 
error,  In  accordance  with  the  Tiews  expressed 
In  this  opinion.   All  the  Judges  concurring. 


BBRBT  T,  PAIRMOUNT  TOWN  00. 
,  <Gonrt  of  Appeals  of  Kansas,  Sonthem  Dcvart- 
mmt,  O.  D.    Sept.  S.  1886.) 

VBMDOR  and   PuECBASBR — &OTIOV   FOR  PRICl — 
Tender  of  Dbbd— Plbadiko. 
The  court  erred  In  oTerruling  the  demorrer 
of  the  defendant  below  to  the  petition  of  the 
plahitiff  below.    lies  t.  Elledee,  18  Kan.  296; 
Gkwe      Dunn,  24  Kan.  372;  Morrisoo  ▼.  Ter- 
rell, 27  Kan.  326;  Sanford  t.  Bartholomew,  ft 
Pac  429,  33  Kan.  38;  Soper  T.  tiabe,  41  Pac 
969,  55  Kan.  646,— followed. 
(Syllabus  by  the  Court.) 

Error  from  court  of  common  pleas,  Sedg- 
wick county;  Jacob  M.  Baldenston,  Judge. 

Action  by  the  Fairmount  Town  C!ompany 
against  T.  Alexia  Berry  to  recover  an  In- 
stallment on  a  contract  for  the  purchase  of 
land.  From  a  Judgment  for  plaintiff,  defend- 
ant brings  error.  Reversed. 

O.  A.  Keach  and  F.  Nlghawonger,  for  plain- 
tiff In  error.  J.  T.  Dangher^,  for  defendant 
In  error. 

DENNISON,  J.  A  motion  has  been  filed  by 
the  defendant  In  error  asking  us  to  dismiss 
this  case  for  the  reason  that  the  record  falls 
to  show  the  presence  of  the  defendant  In  er- 
ror at  the  time  the  case  made  was  settled, 
or  that  he  had  been  served  with  notice,  or 
bad  waived  notice,  of  the  time  and  place  of 
sach  settlement.  Affidavits  have  been  filed, 
which  are  uncontradicted,  that  the  attorney 
for  the  defendant  In  error  was  present  when 
the  case  made  was  settled  and  signed.  This 
brings  the  case  within  the  rule  laid  down  In 
Bank  t.  RowUnson,  2  Kan.  App.  82,  43  Pac. 
304,  and  the  motion  to  dlsmtos  will  be  over- 
ruled. 

This  was  an  action  to  recover  the  amount 
of  the  last  installment  claimed  to  be  due  up- 
on a  contract  of  sale  by  which  the  town  com- 
pany sold  to  Berry  four  lota  In  luka,  Kan. 
The  defendant  below  demurred  to  the  peti- 
tion of  the  plaintiff  below,  which  said  de- 
mumr  was  by  the  court  overruled.  Judg- 


ment was  rendered  against  Berry,  and  he 
brings  the  case  b&e  for  review. 

The  errors  complained  of  may  all  be  dis- 
posed of  by  a  decision  npon  one  legal  propo- 
sition, viz.:  Must  the  vendor  allege  and  prove 
the  execution  and  tender  of  a  deed  convey- 
ing title,  as  a  prerequisite  to  his  right  to  m^n- 
taln  an  action  for  the  purchase  price  of  the 
lots?  The  contract  sued  upon  provides  that 
in  consideration  of  the  stipulations  and  pay- 
ments provided  for  therein,  the  vendor  will 
sell  to  the  vendee,  and  nmvey  In  fee  simple, 
clear  of  all  Incumbrances  whatsoever,  by  a 
good  and  sufficient  warranty  deed,  the  lots 
described  therein.  The  petition  filed  In  the 
court  below  set  up  the  contract  and  the  breach 
thereof,  and  alleged  that  the  plaintiff  below 
was  and  Is  ready  and  willing  to  execute  and 
deliver  a  good  and  sufficient  warranty  deed 
upon  compliance  with  the  terms  of  the  con- 
tract by  the  defendant  below,  but -that  said 
defendant  has  wholly  failed  and  refused  ts 
pay  said  third  Inatallment,  etc.  No  tender  of 
conveyance  was  alleged  In  the  petition.  The 
answer  was  a  general  denial,  except  the  exe- 
cution of  the  contract  The  plaintiff  below 
moved  fCH-  Judgment  npon  the  pleadings  on 
October  22, 1890.  Upon  Its  hearing  on  the  23d 
day  of  December,  1890,  the  town  company 
filed  with  the  clerk  of  the  court  Its  warranty 
deed  to  the  lota,  making  the  defendant  below 
the  grantee  therein.  Connsel  for  the  town 
company  contend  that  In  equity  this  la  an 
action  for  specific  performance,  and  that  the 
deed  tendered  on  December  23,  1890,  Is  suffi- 
cient We  are  of  the  opinion  that  the  legal 
proposition  embodied  in  this  case  has  been 
settled  by  our  supreme  court  In  tbe  cases  of 
lies  V.  EUedge,  18  Kan.  296;  Close  v.  Dnnn, 
24  Kan.  372;  Morrison  v.  Terrell,  27  Kan. 
826;  Sanford  t.  Bartholomew,  33  Kan.  38, 
5  Pac.  429;  Soper  r.  Oabe.  66  Kan.  646,  41 
Pac.  969,-4t  is  held  that  the  contracts  are 
mutual,  and  that  neither  party  can  maintain 
an  action  for  the  completion  of  the  contract 
until  be  tenders  performance  upon  his  part 
A  careful  review  of  these  cases  satisfies  us 
that  the  court  ^rred  In  oTerrulIng  the  de- 
murrer of  the  defendant  below  to  the  peti- 
tion of  the  plaintiff  below.  In  Morrison 
V.  Terrell,  supra,  the  court  says,  "Before 
either  party  can  Justly  summon  the  other 
Into  court,  and  Impose  the  expense  and  an- 
noyance of  a  suit  he  should  at  least  ten- 
der perftmnance  on  his  part."  In  Soper 
T.  Gabe,  supra  (which  Is  an  action  upon  a 
contract  almost  Identical  with  the  one  in 
this  action,  and,  so  far  as  this  question  is 
concerned,  exactly  similar),  the  court  says: 
"It  Is  well  settled  In  this  state  that  a  vendor 
cannot  enforce  a  contract  like  the  one  in  ques- 
tion, and  collect  tbe  purchase  price  of  the 
land  which  he  has  agreed  to  convey,  without 
alleging  and  proving  that  he  has  performed 
his  own  obligation,  by  making  and  tendering 
a  deed  of  conveyance.  As  the  delivery  and 
tender  of  a  deed  Is  a  prerequisite  to  compel  a 
performance,  allegatioas  of  a  tender  or  offer 
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of  perfomiance  In  tbe  pettttoo  were  eaBen- 
titl;  uid,  as  the  petition  of  the  plalntiffiB 
below  wbolly  tailed  In  thla  particular,  no 
ilfht  of  actton  was  abown,  and  tbe  court  com* 
mltted  error  In  ororullnc  tbe  demmrer." 
The  Judcment  of  the  conrt  of  common  pleas 
of  Seilswlck  connty,  Kan.,  Is  reveraed,  and 
tbe  case  wdraed  sent  to  tbe  district  conrt  of 
Sedffwick  conn^,  Kan.,  with  Instructions  to 
iroceed  In  accordance  with  the  riews  ex- 
pmeed  In  ttila  opinluk.  All  the  Judges  con- 
eurrliic. 

RUTLAKD  SAV.  BANK  T.  WHITBI  et  aL 

(Conrt  of  Am»ealfl  of  Kansas.  Soothem  Depart- 
ment, O.  D.    Sept  5.  1896.) 
MoKTSAeB— Assumption  bt  Gbaktee— Etidbrcs. 

Where  W.  mortcssed  oertahi  lands  to  S., 
ud  afterwardi  W.  and  wUe  executed  a  deed 
OMT^of  said  lands  to  D..  and  there  Is  a  cove* 
uBt  is  tbe  deed  that  the  premises  eonrered  are 
free  and  clear  from  all  iocambrancea,  except  a 
mortgage  of  $1,S00,  which  is  asamned  bj  the 
potty  of  the  second  part,  and  In  an  action  to 
foreclose  the  mortgage  a  personal  jndraient  is 
■oogbt  against  D.  for  the  mortgage  debt,  and 
D.  answers  that  he  did  not.  In  any  manner,  erer 

Ssmise  or  agree  to  asaome  the  mortgage  In- 
btedness,  and  there  Is  no  eWdence  that  he  ot- 
n  accepted  the  deed,  or  In  any  manner  assamed 
the  mortgage  debt,  held,  that  the  court  did  not 
err  hi  luMlw  tiiat  he  was  not  liable  toe  the 
payment  of  the  mortgage  indebtedness. 
(Syllabus  by  the  Conrt.) 

Error  from  district  court.  Greenwood  coun- 
ty; C.  A.  Leland,  Judge. 

Actlcm  by  the  Rutland  Sarlngs  Bank 
agalast  Richard  White  and  others  to  fore- 
close a  mortgage.  There  was  a  decree  of 
foreclosmv,  from  that  part  of  which  denying 
a  personal  decree  against  defendant  J.  W. 
Dujcan,  plaintiff  brlngo  error.  AiUrmed. 

Poller  ft  Wtaltcomb  and  CloyBton  &  Fnller, 
ftor  plalntUF  in  error.  Jones  ft  Shultz  and 
Hodgson  ft  Hodgson,  for  defendant  In  error. 

JOHNSON,  P.  J.  This  suit  was  commenced 
by  the  Ruthtnd  Savings  Bank  against  Rich- 
ard White,  Julia  White,  and  J.  W.  Duncan 
to  foreclose  a  mortgage  glren  by  Richard 
White  and  Julia  White  to  B.  M.  Sheldon  on 
the  S.  W.  14  and  N.  W.  %  of  the  S.  W.  14  of 
section  2,  also  N.  W.  %  of  S.  E.  ^  of  section 
3,  all  in  township  27,  range  9,  in  Oreenwood 
county,  Kan^  and  for  a  personal  Judgment 
ajmlnst  J.  W.  Duncan,  the  grantee  of  Rich- 
ard White  and  Julia  White,  fOr  the  reason 
that  In  tbe  deed  of  conTeyance  to  him  he 
assumed,  and  agreed  to  pay  ofiF,  said  mort- 
gage Indebtedness.  Tlw  note  and  mortgage 
given  to  E.  M.  Sb^don  were  by  him  duly 
Kold  and  assigned  to  the  Rutland  Savings 
Bank.  Tbe  Kansas  Loan  ft  Trust  Oompany, 
James  Shultz,  and  E.  C  Shnltz  were  made 
parties  defendant,  by  order  ot  the  court. 
Duncan  answered  tbe  petition  of  the  plain- 
tllf  below,  and  denied  generally  each  and  ev- 
ery allegation  thereof,  and  speciflcally  de- 
nied that  be  erer  In  any  manner  promised 


screed  to  aamme  or  pay  aaM  mwtiftge  In- 

debtedneas  as  set  ont  tak  tbe  petitkHi  of  plain- 
tiff below.  Afterwards  H.  Bancroft  was 
made  party  defendant,  by  oiiex  of  the  court, 
and  Toluntartly  appeared  and  filed  bis  an- 
swo!,  setting  up  tiiat  iw  waa  a  tenant  of  tbe 
owBWB  of -tbe  lands,  and  in  poeaesalon.  and 
had  paid  the  rents  to  the  landlord,  and  ask- 
ed to  baye  his  rights  in  the  crops  growing 
on  the  land  protected.  The  case  was  after^ 
wards  tried,  cm  tbe  issues  Joined  between 
tbe  parties  by  tbe  court  wlthovt  a  Jnry,  and 
resulted  In  a  decree  of  the  fwedosnie  ot 
the  mortage,  and  for  an  order  for  the  sale 
of  the  mortgaged  premises  to  satisfy  said  In- 
debtedness. Tbe  plaintiff  below  filed  a  mo- 
tion to  set  aside  and  vacate  the  findings  and 
decision  of  the  court,  and  for  a  new  trial, 
which  was  oTeirnled,  and  Judgment  of  the 
court  excepted  to;  and,  tor  good  cause,  plain- 
tiff was  ^ren  60  dayi^  time  to  make  and 
serre  a  case  for  the  Bui»reme  court  Case 
waa  made  and  settled  and  duly  filed  In  the 
supreme  court,  and  certlfled  to  this  court  for 
review. 

The  only  errw  eomjdabied  of  In  the  brief 
of  plaintiff  In  error  Is  thst,  on  the  trial  of 
the  case,  J.  W.  Duncan  claimed  that  he  as- 
sumed and  agreed  to  pay  the  mortgage,  not 
the  note,  and  therefore  he  was  not  liable. 
In  the  answer  ct  Duncan,  he  denies  that  1m 
ever  In  any  manner  promised  or  agreed  to 
assume  or  pay  said  mortgage  Indebtedneas 
set  out  In  tbe  petition  of  tbe  plaintiff.  We 
find  no  reply  In  tbe  records  to  this  answer, 
and  do  not  think  that  any  reply  was  neces- 
sary; for  tbe  petition  alleged  that  he  assum- 
ed the  payment  of  the  mortgage,  and  his  an- 
swer denies  that  ^legation.  None  of  tbe 
evidence  on  the  trial  of  the  case  la  preserv- 
ed la  tbe  recOTd.  We  are  unable  to  deter^ 
mine  whether  he  ever  assumed  the  payment 
of  the  mortgage  or  not  It  is  true  that  a 
copy  of  the  deed  from  Richard  White  and 
Julia  White,  conveying  certain  lands  to  J. 
W.  Duncan,  contains  a  covenant  that  they 
are  lawfully  seised  of  the  premises  conveyed; 
that  said  premises  are  free  and  clear  from 
all  Incumbrances  except  a  certain  mortgage, 
of  11,500,  which  is  assumed  by  the  party  of 
the  second  part  This  deed  was  executed  by 
Richard  White  and  Julia  White,  but  there  Is 
no  evidence  that  it  waa  ever  accepted  by  J. 
W.  Duncan,  or  that  the  mortgage  referred  to 
In  the  petition  of  the  plaintiff  below  was  the 
same  mortgage  referred  to  in  tbe  deed.  Dun- 
can would  not  be  llalde  to  pay  tbe  mortgage 
Indebtedness  unless  he  accepted  the  deed. 
By  bis  general  denial  be  put  the  question  of 
his  promise  and  agreement  In  issue,  and  It 
cast  the  burden  of  proof  upon  the  plaintiff 
to  prove  the  assumption  by  Duncan  of  the 
mortgage  debt  Unless  he  accepted  the  deed 
with  the  conditions  written  therein,  there 
would  be  no  assumption  or  promise  on  his 
part  to  pay  the  mortgage  debt.  The  record 
not  containing  any  of  tbe  evidence,  wo  are 
unable  to  determine  whether  the  conrt  erred 
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ta  ii.iianfcift  tlie  Jndgnwol  H  did.  Vter*  be- 
Img  no  error  apmrnit  in  tbe  reconl.  thfr  Jvdc- 
mnt  ttf  tbe  district  cvnrt  1»  ■wirm«rt  aU 
fbe  Jadfcs  coDcurrlng. 


McCArJ:jA  et  aL  t.  DAUGHERTT  *t  aL 
(Court  of  Appeal*  of  Kum**,  Sontbem  Depart- 
m«Dt,  C.  D.    SepL  6.  1H06.> 
Limitation  of  Actiosb— Puiim^'a — pRAnn. 

1.  Wbeiv  the  patitlMi  of  tha  plaintiff  abowa 
on  ita  fao«  that  tiie  actioo  la  barred  by  the  Btatr 
ute  of  limitjition,  th<>  petition  does  not  state 
flacts  snfRcient  to  conntitute  a  cause  of  action. 

2.  Where  the  petitioD  of  the  plaintifl  alleges 
a  cause  of  action  for  relief  on  act-ount  of  fraud, 
and  atatea  that  the  fraudulent  transaction  com- 
plaioed  of  accrued  more  than  two  ypan  before 
the  comfuencemeat  of  the  •uit,  and  there  is  no 
allegatioD  in  the  petition,  ahowiofr  when  tit* 
fraud  was  discoTered.  so  as  to  take  tlw  case 
out  of  the  statute  of  limitation,  it  falls  to  state 
■  eause  of  actioa. 

(Rrnabm  by  tbe  Court.) 

Error  from  district  court,  Sedgwlclt  coUDtj; 
G.  Reed.  Judge. 

Action  by  J.  V.  Daugherty  against  D.  W. 
McCalla  and  others.  On  defendant  UcCal- 
la's  death.  J.  U.  McCall.  admlnlBtrator,  was 
substituted.  D.  M.  Tipton  iaterveued,  and 
filed  a  croBS  petition.  From  a  judgmeut  for 
plaintiffs,  defendants  bring  error.  Keversed. 

SuAmj  a  Campbell  for  plaintUls  is  er- 
ror. J.  y.  Dangberty  and  H<rinie8  &  Ha^- 
nuikevr  for  defendant*  in  error. 

JOHNSON,  P.  J.  This  a<rtlo«  was  com- 
menced oo  the  14th  day  of  April.  1893,  in 
the  district  court  of  Sedgwick  county,  by  J. 
V.  Z>anghert7  against  1>.  W.  Mc€alla,  Lou 
K.  McCalla,  and  Barbara  A-  McCalla,  to  set 
aside  certain  coorreyaucea  of  real  estate,  and 
subject  the  land  to  the  payment  of  a  certain 
Judgment  recovered  before  a  Justice  of  the 
peace  on  the  2l8t  day  of  January,  18!t3,  in 
favor  of  the  plaintiff  below  and  against  D. 
W.  McCalla  and  Lou  K.  McCalla,  on  the 
grounds  of  fraud  In  the  conveyance  of  said 
real  estate.  Afterwanls,  on  the  2lst  day  of 
April.  1893,  D.  M.  Tipton  appeared  In  court, 
and  moved  to  be  made  a  jiarty  to  said  action, 
and  was,  by  order  of  the  court,  permitted  to 
l3e  made  a  party  to  said  suit.  Aud  he  there- 
upen  Hied  a  cross  petition  alleging  that  on 
the  22d  day  of  November,  IHST.  he  recover- 
ed a  Judgment  in  the  district  court  of  Sedg- 
wick county,  Kan.,  against  D.  W.  McCalla 
and  Lou  K.  McCalla,  for  the  sum  of  $1,- 
SOIXjO,  and  that  it  was  declared  to  be  a  lien 
on  certain  real  estate  i-a  Sed«T\ick  county; 
that  said  land  had  since  l»een  sold  under 
the  Judgment,  and  the  same  did  not  sell  for 
a  sufflcicnt  sum  to  satisfy  said  Judgment  and 
costs,  and  that  the  balance  of  the  Judgment 
reniatnlng  after  the  application  of  the  pro- 
ceeds of  the  sale  of  said  laud  was  In  full 
force  and  unsatisfied,  and  was  a  valid  Judg*- 
nieiit  Mguinat  D.  W.  MeCaUa  and  Lon  K.  Me- 


Cfclh,  Md  thitt  oo  the  31«t  day  •#  Aiign.«»t, 
1880.  D.  W.  McCalla  and  Lou  K.  McCalla. 
tm  the  porpoM  of  pHtdng  tfceir  property  be- 
yond the  reach  of  thetr  creditors  thea  eiiat- 
iBK  and  to  exSBt  ttereafter,  eonv^ed  certain 
HindB  In  Sedtfwlek  county  to  one  Barbara  A. 
McCalte,  and  fliat  SBhi  deed  of  conveyance 
was  wltfaont  consideration,  and  for  tbe  pur- 
pose of  defrauding  tbe  creditors  of  D.  W. 
McCalla  and  Lon  K.  McCilla;  and  that  ra;d 
Barbara  A.  HcCalta  recetved  sftid  deed  wUh 
full  knowledge  of  the  fraudulent  Intratinn 
fflt  the  gmntors  therein,  and  for  the  purp-  se 
of  assisting  them  In  defrauding  tbeir  cred- 
itors,—and  asks  that  said  conveyance  be  set 
aside;  and  tbe  land  sabjected  to  the  pay- 
ment of  saM  Judgment    After  the  com- 
mencement of  this  salt,  and  tbe  fiUng  of  tbe 
cTosn  pctitloB  •*  D.  M.  Tipton,  and  the  an 
swer  of  D.  W.  McCalla  and  Lou  K.  McCalla, 
D.  W.  McCalla  died,  and  J.  H.  McCall  was 
dnly  ^kpolnted  and  qualified  as  admlnistraLor 
«r  D.  W.  Mc€aUa.  deceased,  and  tbe  action 
was  thereafter  reTlved  against  the  adminis- 
tratot,  and  he  appeared  and  filed  answer  to 
the  eros*  petition,  as  audi  admbUstratoc, 
and  the  ttnse  proceeded  to  trial  More  the 
court  without  a  jury;  and  on,  the  trial  of  the 
case  the  court  found  that  tbe  plaintiCE  be- 
low racorered  a  Judgment  against  ».  W.  Mc- 
Calla uut  Lon  K.  McCalla  for  $50,  and  that 
the  same  Is  unsatisfied.   But  the  court  foumJ. 
ftom  the  erldenee.  against  the  plaintiS.  aiid 
in  favor  of  tbe  defendants,  om  aU  other  is- 
ihies  Joined  between  them.   On  the  kssoe  be- 
tween D.  M.  Tipton  mmi  the  McGallM,  the 
court  found  that  on  tbe  22d  dajy  «d  Novem- 
ber, 188»,  D.  M.  Tipton  recoTered  J«dgment 
In.  the  district  court  «f  Sedgwit^  county 
afralnst  D.  W.  McCalla  and  Lon  K.  McOaJIa 
for  $1,807.50,  and  that  such  Judgment  Is  In 
full  force  and  effect  and  there  remains  due 
and  unpaid  on  such  Judgment  the  sum  ut 
J426.  with  interest,  and  that  on  the  29th  dny 
of  August,  1889,  D.  W.  McCalla  was  tbe 
owner  in  fee  simple  of  certain  huada  situ- 
ated in  Wichita,  Sedswick  connty,  Kan.,  an'l 
that  on  the  31st  day  of  August,  1889.  D.  W. 
SlcOalla  and  Lou  K.  McCalla  executed  and 
delivered  to  Barbara  A.  McCalla  a  deed  oi 
conveyance  for  such  lands,  and  that  sucb 
deed  waa  executed  and  delivered  to  Baxbarn 
A.  McCalla  without  any  consideration  what- 
ever bavins  been  paid,  or  to  be  paid,  and 
that  It  was  executed  and  delivered  for  the 
fraudulent  pmTMJse  of  defrauding  the  cred- 
itors of  D.  W.  McCalla;  and  the  court  there- 
upon  iWrected  that  the  Judgment  of  Tipton 
be  a  first  lien  on  the  land,  and  that  said 
deed  be  set  aside,  and  the  land  be  sold  to 
satisfy  tire  judgment  and  costs.    To  the  And- 
Ing  of  facts  and  conclusions  of  law  tho  de- 
fendants below  duly  excepted,  and  bring  the 
case  to  this  court,  and  ask  that  tJie  Judg- 
ment be  reversed. 

The  record  In  this  case  Is  crulte  voluminous, 
and  numerous  errors  are  assigned;  but,  from 
the  Tlew  we  take  of  thin  cue,  it  Is  tmneca- 
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sarr  for  na  to  comfder  an  of  tbe  em>n 
Bpci-Ifipd.  Tbe  court  havlnj^  fouad  against 
the  plaintur  below,  and  m  otjeetlons  or  ex- 
ceptions belbs  taken  bj  hint,  Qurt  part  of 
the  case  baa  been  finally  disposed  of.  and 
U  wiu  net  be  neceasavj  to  refer  to  the  lasms 
between  theplaixtlCand;  defendants  McCana. 

On  tbc  trial  eC  ttac  ease  tbe  deeendants  be- 
low objeeted  to  tbe  Mroduetton  of  amy  erl- 
dence  jtnter  tbe  craas  petition  of  D.  H.  Tip- 
ton, tor  the  zeunn  that  aald  crosa  petlMfM 
did  not  state  farts  sDlHeiesat  to  etxistftiite  a 
cause  of  action  in  Us  tevor  and  against  tbe 
defendenta  below.  Tbe  CDntenthHi  of  tne 
plaludffs  In  eiaor  Is  that  tbe  ooss  petition 
shows  tbat  the  conT^iance  cempl^rined  of  as 
fraudnlent  waa  necnted  on  tbo  Xlst  day  of 
Aii^st,  1889^  and  the  cnsa  petltloa  of  D.  M. 
Tipton  ma  not  filed  tmtl!  Hke-  2lst'da7  af 
ApTllv  ISBS,  and  tbeffe  li  no  allegattea  in  the 
crosrt  petlUoD  showing  titat  the  fnitiduleiit 
Ktii  oouqriainedt  of  were  avt  discovered  nntll 
some  tarter  day;  that,  more  tban  two  years 
ba\-lnje  elapsed  aifter  tte  fteadulent  tnuisac- 
tion  ootnplalued  of  and  tbe  commencemenft 
of  this  aetlsB^  aa  action  was  barred  by  tbe 
statute  of  ttiiritB.tloaa  Safedlrlslon  3  of  sec- 
tion 18  of  the  Cote  of  ClTir  Proeedore^  flziqv 
the  time  Im  which  an  action  msy  be  com- 
menced, prertdes  that  an  actien  fbr  relief 
<Hi  the  gronA  of  franA  sbaH  be-  commenced 
within  two  yearst  and  the  eanse  of  action  In 
Bucli.  caaea  shall  not  be  dteemecF  to  bare  ae- 
emed  nntil  tlw  dteeaTetj  of  tk&  fraud.  Tlie 
eaose  of  aetlaa  was  eompHete  on  the  day 
tiie  fraiiAtrient  deed  was  eseented;  but.  If  D. 
M.  TIptoB  had  no  knowledge  of  the-  frKQdu>- 
h'nt  tranwetloii,  the-  right  of  actlra  did  not 
accrue  until  he  disoarered  the  fra-nd.  While 
the  rifcht  at  actleip  accroed  oa  the  lAiy  tbe 
fraud  waa  caasamBntedi  yet  the  atatnta  of 
linUiatlons  dM  net  begin  to  run  utlS'  the 
dlKCOT'ery  af  tbe  fraud.  The  petltlos  mast 
urate  facta  conatttnOng  the  pialitturs  cause 
of  aetlon,  and  the  petltlw  must  eAow  that 
tbe  cause  d  actiaa  la  one  that  the  i^alDtlff 
is  entitled  ta  reeorep  a  JadRmefrt  upoa.  The 
fur-rs  stated  in  the  petition  are  such  tbat  the 
plaintiff  could  not  reeorffl*,  on  account  of  the 
liiuitation  of  the  statuter  and.  where  there 
are  circumstanres  tbat  will  take  the  case 
out  of  the  ■mltatkin^  It  la  the  duty  of  tbe 
plaintiff  to  plead  tbe  exceptions.  Such  is 
the  rule  in  the  courta  of  law  and  the  courts 
of  equity.  Yoauff  v.  WhlttenhaH.  15  Kan. 
"•SO:  Zane  t.  Zaoe,  5  Kao.  137;  Sublette  v. 
Tiiiney.  9  Cai.  4ti8;  Boyd  T.  Blaitkman,  20 
<  ;il.  20;  Carpentier  v.  City  of  Oakland.  30 
Cnl.  4-*4.  The  enwa  petltlonof  I>.  M.  Ttpton 
^h'lwing  tbat  more  than  two  years  had  elnps- 
f-d  since  tbe  frandalent  trausactioB  complain- 
I'll  of.  and  no  allegation  that  the  fraud  was 
fliscovcred  at  some  later  period,  so  aa  to  take 
thp  case  oat  ar  the  statvte  of  llndtattoD,  tbe 
rourr  should  have  sustained  the  objectU  ns 
to  the  evidiencc-  under  tbe  cross  petidon.  tbe 
attention  of  the  ooort  and  of  D.  \I.  Ttpton 
bavlus  been,  duly  called  ta  the  Insufflcieuey 


of  the  CEDBS  petfthm  ta  state  a  cause  of  ac- 
tion; and,  no  amendment  being  offered  or 
proposed'  ta  aaid  mas  pettdoa;  Itidgment 
Aonid  boee  bees  rendered  fbr  tbe  plaintiff 
In  error.  The  Judgment  of  the  district  court 
Is  revwsed,  and  the  case  remanded,  with  dl- 
reetl<»n  to-  rendor  a  Jn^rment  fbr  ttie  de- 
fbndante  below.  J.  H.  MeCall,  administrator 
(rf  W.  McGalla;  deceased,  Lou  K.  MeGalla^ 
and  Barbara  A.  MeCaHa.  All  the  Judges 
eoneurrlng. 


ATCBISON,  T.  »  8.  F.  B.  CO.  T.  MASON.i 
(Goort  ef  Appesia  of  KaBsai^  goatb«n  Depart- 
aim%  a  IX    Sept  9.  UteO-) 

R,EAmsu— €BBT*rSTT— UHMBBue-K  TO  EV!»«SCB— 
tlMtittWSRS— LiMiTiMO  Li^tuiLiTY— Opinion 

EVIBBNCB— OOMPBTBNCI:  OiT  WlTNBSS. 

1.  Where  the  petition  statea  facts  constitutiDg 
the  pUinafl'a  cause  of  action,  in  ordmary  and 
concise  luiignaKe,  and  the  defendant  la  thereby 
hiformed'  ot  the  nature  of  the  action  against  it, 
•ud  tiiere  ia<  notiting  iudeiinite  oi  ambiguous* 
and  there  are  no  redundant  or  uirelevaut  allega- 
tions therein  that  could  in  any  manner  preja- 
diee  the  defendant  on  the  trial  ot  the  action, 
a  mutiou  to  moke  it  more  deinita  and  certain 
was  properly  overruled. 

2.  Where  the  amended  petition  contains  facta 
TOtBcient  to  constitute  a  cause  of  action,  a  gen- 
eral demurrer  on  the-  gsotrnd  that  it  «e8  not 
state  facu  sutiicieBt  to  conBtitute  a  cauw  of  ac- 
tion wa«  properly  denied. 

3.  Where  there  is  evidence  tending  to  prove 
aH  facts  necesBary  to  constitntB  piaintiff's  caiue 
of  action,  a  dcnrarrer  to  the  evidence  alt<mld  ue 
overruled. 

4.  A  common  carrier  cannot  Umit  his  com- 
mon-law UabilitT  by  a  special  coatrnct  in  writ- 
ing; with  tJie  ■nipper,  unless  it  ii  f^ely  and 
fairly  made;  and  the  carriec  cannot  exact,  as  a 
condition  precedent  for  carrying  atocli  or  goods, 
that  the  shipper  must  sign  a  contract  in  wnt- 
ing  liraitinff  or  chan(riitg  a  common-law  liability. 
If  the  carrier  has  two  rates  or  «h8rgeB  f«r  car- 
rying stock  or  goods,— one  if  canried  under  the 
old  common-law  liability,  and  the  other  if  car- 
ried ondiT  a  special  contract, — tiie  riiipper  must 
have  real  freedom  of  choice  in  mehing  his  elec- 
tion. Railroad  Co.  t.  Dilk-  29  Pat  148,  48 
Kan.  210. 

5.  Ordinarily  a  witness  must  speak  of  facts 
within  his  own  knowledge;  and  not  as  to  what 
othors  told  bim,  or  his  condusioD  from  appear- 
ances;, and,  where  the  facts  are  to  be  eetahlish- 
ed  or  determined  from  appearaiioos  and  circum- 
stnnces,  the  witnpfw  must  dpwcribe  thp  appear"- 
anc«>8  and  circnrastnnppfl.  nnd  leave  the  oonclt*- 
sion  to  he  drawn  therefrom  to  the  determina- 
tion of  the  jury. 

(1.  On  questions  of  srience.  skill,  or  trnffe, 
persons  of  science,  skill,  or  trnde,  or  otlicrs, 
having  derived  a  knowlcdce  of  the  fnctf  un- 
der investigation  by  study,  or  from  actniil  ob- 
servation or  experience,  may  not  only  tcHtify  to 
fftcts.  hut  are  pcrinittpd  to  give  their  opinions 
in  evidenpe:  bnt,  hefore  nich  a  person  can 
give  an  opinion  on  the  matter  tinder  inquiry,  it 
mudt  bp  shown  that  he  posResses  the  nec-cssa- 
ry  quflMffcntions  to  give  an  opinion  on  tlie  mat- 
ter to  whioh  his  attention  has  been  called. 

(9j-UnbuB  by  tbe  Court.) 

Error  from  district  court,  Lyon  county;  C 
B.  CJntves,  Judge. 

Action  by  M.  M.  Mason  agalnat  the  Atchi- 
son, Topeka  &  Santa  F6  Kailrnnd  Company. 
From  a  judgment  for  plainiiff,  defendant 
brings  error.  Ke^■e^sed. 

>  Behearittg  pendlnf. 
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On  the  nth  day  of  October,  1889»  M.  M.  Ma- 
son filed  hlB  petition  in  the  district  court  of 
Lyon  county.  Kan.,  against  the  Atchison,  To- 
peka  ft  Santa  ¥6  BaJh-oad  Company,  In  which 
he  claimed  that  on  the  18th  day  at  October, 
1887,  he  delivered  four  car  loads  of  cattle  to 
the  railroad  company,  at  Lang  (a  station  on 
said  railroad),  in  I^aa  conn^,  Kan.,  to  be 
transported  from  said  station  to  Gblcago,  XQ.; 
that  said  cattle  were  recelTed  by  the  railroad 
company,  In  Its  cattle  yards  at  said  station, 
to  be  shipped  to  Chicago,  IlL;  that  said  cattle 
pens  were  insafflcient  to  htrid  the  cattle,  and 
part  of  tbem  escaped  ftom  the  yards,  and  he 
was  put  to  great  trouble  and  expense  In  hunt- 
ing up  and  getting  said  cattle  ready  for  ship- 
ment, and  was  thereby  greatly  delayed  in  the 
shipment  at  his  catU^  and  certain  of  his  cat- 
tle were  Injured  In  ooDsequence  at  the  de- 
fectlre  condition  of  tire  stocic  yards.  And  he 
claimed  damages  in  the  sum  of  9897.  The 
plaintiff  below  afterwards,  by  leave  of  court, 
filed  an  amended  petition,  in  which  alleged 
that  the  railroad  company  Is  a  corporation 
duly  organized  and  existing  under  and  by  vir- 
tue of  the  laws  of  the  st^e  of  Kansas,  and 
as  snch  corporation  Is  now,  and  for  more  than 
four  years  last  past  has  been,  <9eratlng  a 
railroad  through  and  into  said  state  of  Kan- 
sas, and  to  the  west  line  thereof;  that  one  of 
the  said  stations  on  the  said  nUlroad  so  op- 
erated by  said  defendant  as  aforesaid  Is  Lang, 
In  the  county  of  I^on  and  state  of  Kansas; 
that  said  defendant  Is  now,  and  for  mare  than 
three  years  last  past  has  been,  holding  itself 
out  to  the  public  as  a  common  carrier  of 
freight.  Including  live  stock,  and  has  solicited 
the  patronage  of  the  public  and  this  plaintiff 
In  that  capacity;  that  at  BaM  station  of  Lang 
It  has  Invited  the  people  to  bring  live  stock 
for  sUpment  over  Its  railroad,  and  has  held 
Itself  out,  and  represented  Itself,  as  fully  and 
amply  equipped  for  the  business  of  properly 
and  safely  receiving  and  loading  live  stock  at 
said  station,  and  transporting  them  from 
thence  to  other  points;  ttiat  on  the  17tb  day 
of  October,  1887,  he  orally  contracted  with 
said  railroad  company,  through  Its  duly-au- 
thorized agent  at  Lang,  for  a  valuable  consid- 
eration, to  receive  for  shipment,  and  haul  for 
him,  75  beef  cattle  from  Ibe  said  station  of 
Lang  to  the  dty  of  Chicago,  in  the  state  of 
Illinois,  and  said  railroad  company  represent- 
ed to  him,  and  to  the  public  generally,  that  It 
had  stock  yards  at  the  said  station  of  Lang 
In  proper  condition  for  recdving  and  loading 
cattle  for  shipment  therefrom,  and  that  said 
railroad  company  would  receive  cattle  at  said 
station  for  loading  on  ears,  and  for  shipment 
to  other  points,  as  aforesaid;  that  relying  on 
the  representations  of  the  railroad  company, 
and  the  proper  performance  of  Its  duties  as  a 
common  carrier,  he  at  the  date  aforesaid 
placed  In  the  stock  yards  at  Lang  station  the 
75  head  of  cattle  hereinbefore  mentioned,  for 
shipment;  that  said  yards  were  In  bad  condi- 
tion, and  were  not  at  the  Ume  constructed  so 
as  to  holA  cattle,  and  were  at  the  time  badly 


out  of  repair,  which  focts  were  well  known  to 
the  railroad  company,  but  were  entlr^  un- 
known to  him;  that  a  portion  of  Uie  fence 
announdlng  said  stock  yards  had  been  burned 
down  some  time  betare  the  date  upon  which 
he  placed  his  cattle  therein,  and  had  been  so 
careleady  and  negligently  repaired  aa  not  to 
be  auffidrat  to  bohl  cattle,  but  ao  that  aald 
fence  was  eaidly  IcnodEed  down  by  cattle  :get- 
ting  agalnat  it  where  It  had  been  so  negli- 
gently and  careleesly  repaired;  that  the  gate 
of  said  yard  waa  aiao  caretavly  and  negli- 
gently permitted  to  be  and  remain  out  of  re- 
pair, so  as  to  be  at  that  time  unsafe  and  dan- 
gerous; that  such  defects  In  said  gate  and 
fence  were  not  of  a  character  to  be  noticed 
by  an  ordinary  observer,  whose  attention  waa 
not  called  thereto,  and  were  all  unknown  to 
him,  but  were  wdl  known  to  the  railroad  com- 
pany, and  had  been  ao  known  for  some  time 
prior  to  the  date  last  mentioned;  that,  bef«e 
said  cattle  were  loaded  for  shipment,  13  head 
of  them  escaped  from  said  yards,  owing  to  the 
careleaa  and  negligent  construction  and  re- 
pair thereof;  and  the  railroad  company  and 
I^alntlfl  below  were  nnaUe  to  find  said  cattle 
and  restore  tbem  to  aald  yards  untn  next  day; 
that  In  hunting  for  said  cattle  he  erpasdei 
^  sum  of  f  16  necessarily,  and  further  by 
reason  of  the  escape  of  aald  18  head  of  cattle 
the  entire  lot  were  ddayed  In  ahl^cmt  24 
boun;  that  on  account  of  the  escape  ot  said 
cattle,  and  the  delay  ia  shipment  thereof,  said 
cattle  fell  off  In  flesh  to  the  extent  of  a.t  least 
50  pounds  to  each  ateer,  thereby  <lamagtpg 
said  cattle  In  value  at  least  In  tlte  sum 
$180;  that  by  reason  of  the  careless  and  neg- 
ligent construction  of  aiUd  gate,  and  the  fact 
that  It  waa  carelessly  and  ne^^ently  suffa«d 
to  be  and  remain  out  of  repair,  said  gate  fell 
down,  and  crippled  two  steers,  ^^lim^jfing  aald 
steers  In  value  at  least  in  the  sum  of  $20. 
And  for  a  second  cause  at  action  the  plaintiff 
below  alleges  that  the  railroad  company  was 
careless  and  negligent  in  handling  said  cattle 
after  they  were  loaded  upon  the  cars;  that 
the  train  was  run  out  about  six  mll^  and 
was  permitted  to  stand  aa  the  track  there  for 
a  number  of  hours,  and  th^  were  not  de- 
livered at  Kansas  City,  Mo.,  within  a  reason- 
able time  after  they  w^e  loaded  npaa  the 
train;   that  when  they  arrived  at  Kansas 
City,  and  were  unloaded  in  the  stock  pens, 
and  fed,  they  were  intermixed  with  other 
cattle,  and,  reloading  them  to  be  taken  on  to 
Chicago,  one  steer  was  lost,  by  being  inter- 
mixed with  other  cattle,  and  that  he  never 
recovered  said  steer,  and  that  by  reason  there- 
of he  was  greatly  delayed  in  placing  his  cat- 
tle on  the  market  at  Chicago,  and  damaged 
by  the  shrinkage  of  his  cattle  and  the  loss  of 
the  steer;  and  that  be  snffraed  damages  In 
the  sum  of  $397. 

To  this  petition  the  railroad  company  filed 
its  motion  to  make  it  more  definite  and  cer- 
tain in  certain  partlculais,  which  motion  was 
overruled,  and  the  railroad  company  except- 
ed; and  thereupon  the  railroad  caajfaay  filed 
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t  demurrer  to  the  amended  petition  for  the 
reaeon  that  the  petition  did  not  >Ute  facta 
snfficlent  to  const! tote  a  cause  of  action  in 
favor  of  the  plain  tiff  bel*^  and  against  the 
defendant  below,  which  demoxrer  waa  over- 
riikd.  and  the  railroad  company  duly  except- 
ed.  The  railroad  company  then  filed  Its  an- 
Bwep  to  the  petition  of  plaintiff  below,  con- 
taining' a  general  denial  of  the  aUegatioDS  In 
the  plafntifTs  petition,  and  alleged  contribu- 
tory negligence  on  the  part  of  the  plaintiff  be- 
low, and,  as  a  third  defense,  alleged  that  on 
the  I7th  day  of  October,  1887,  It  and  tbe 
plaintiff  below  made  and  entered  into  a  writ- 
tfQ  contract  whereby  it  agreed.  In  conaldera- 
lion  of  the  agreements  therein  contained  to 
be  done,  executed,  and  performed  on  the  part 
of  the  plaintlfl;  below,  to  carry  and  transport 
for  blm  75  bead  of  cattle  from  Its  station  at 
Lang,  Kan.,  to  Chicago,  In  the  state  of  1111- 
iiuis,  and  attaches  a  copy  of  the  contract  and 
bill  of  lading  to  its  answer;  that  the  plaintiff 
b(  low  wholly  failed  and  neglected  to  give  any 
notice  in  writing  of  any  claim  whatever  on 
hit:;  part  of  any  Injury,  damage,  or  lose  to  the 
lire  stock  agreed  by  the  railroad  company.  In 
!^ald  contnut,  to  be  transported  from  Lang  to 
Cbtcago,  to  any  officer  of  the  railroad  com- 
liaoy,  or  its  nearest  station  agent,  before  the 
Btock  was  removed  to  the  place  of  destina- 
tion mentioned  and  described  In  the  contract, 
nr  before  the  same  was  removed  from  the 
place  of  delivery  of  the  same  to  said  party  of 
1  he  second  part,  or  his  consignee,  and  before 
^^id  stock  was  mingled  with  other  stock,  and 
by  reason  of  the  contract,  and  Its  terms  and 
conditions,  and  the  facts  alleged,  the  railroad 
c-onipauy  was  not  liable  to  him  (or  any  of  the 
loss  or  damage  whatsoever.    It  is  recited  in 
f^a'id  written  contract  (third  paragraph)  "that 
.s:iid  party  of  the  second  part  agrees  that  be 
will  load  and  unload  said  stock  at  his  own 
risk,  and  fe^  and  water  and  tend  the  same 
at  Ms  own  expense  and  risk,  while  it  Is  in  the 
stock  yards  of  the  party  of  the  first  part 
awaiting  shipment,  and  while  on  the  caiB,  or 
at  feeding  or  transfer  pens,  or  where  it  may 
be  unloaded  for  any  purpose.    (4)  It  Is  fur- 
ther agreed  that  said  party  of  the  second  part 
n  ill  see  that  said  stock  is  securely  placed  In 
said  cars  furnished,  and  that  the  cars  are  se- 
fnrely  and  properly  fastened  so  as  to  prevent 
th(;  escape  of  Bto<3t  therefrom.    (5)  It  la  fur- 
r!«T  agreed  that,  in  case  the  said  party  of  the 
t'lrst  part  shall  fumlsb  labor  to  assist  in  load- 
ing and  unloading  said  stock,  they  shall  be 
Fut.ject  to  the  orders,  and  admitted  employes, 
r>f  said  party  of  the  second  part,  while  so  as- 
^i.'^iiDg.    (6)  And  for  the  consideration  before 
[IK  litloned  said  party  of  the  second  part  fur- 
ThiT  agrees  that,  as  a  condition  precedent  to 
Lis  right  to  recover  any  damages  for  loss  or 
:H.iiir>'  to  said  stock,  he  will  give  notice  in 
u  riiinf;  of  bis  claim  therefor  to  some  offlcs* 
of  said  party  of  the  first  part,  or  its  nearest 
station  agent,  before  said  stock  is  removed 
rrom  the  place  of  destination  mentioned,  or 
from  the  place  of  delivery  of  the  same  to  the 
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said  party  of  the  second  part,  and  before  snch 
stock  Is  mingled  with  other  stock.  (7)  Agents 
of  this  company  are  not  authorized  to  agree 
to  forward  live  stock  to  be  delivered  at  any 
special  time."  This  contract  was  signed  by 
B.  A.  Ashley,  agent  for  the  company;  M.  M. 
Mason,  shipper.  To  this  answer,  plaintiff  be- 
low filed  his  reply.  First  was  a  general  de- 
nial of  every  allegation  In  the  answer,  except 
as  in  the  petition  admitted,  and  a  denial  of 
the  contributory  negligence,  and  for  a  third 
reply  says  that  he  was  not  fully  advised  of 
the  contents  of  the  written  contract,  but  sign- 
ed the  same  as  stated  in  the  petition,  and 
never  agreed  to  release  defendant  from  any 
of  Its  obligations  and  dnties  or  reaponsiblll ties' 
as  a  common  carrier.  Upon  the  foregoing  la- 
sues  the  case  was  tried  before  the  court  with 
a  Jury,  and  resulted  In  a  verdict  and  Judg- 
ment for  the  plaintiff  below.  The  railroad 
company  filed  motion  for  new  trial,  which 
was  overruled,  and  was  duly  excepted  to,  case 
made,  and  brings  the  same  here,  and  asks  for 
a  reversal  of  the  Judgment  below. 

A.  A.  Hurd  and  Stambangh  &  Hnrd,  for 
plaintiff  in  error.  Graves  &  Dickson  and  L 
E.  Lambert,  for  defendant  in  error. 

JOHNSON,  P.  J.  (after  stating  the  facts 
as  above).  The  brief  of  plaintiff  in  error  con- 
tains seven  separate  specifications  of  error, 
to  which  It  asks  the  consideration  of  this 
court  The  first  and  second  specifications  of 
error  complained  odC  may  be  considered  to- 
gether, as  they  are  both  leveled  at  the 
amended  petition  of  the  plaintiff  below,— one 
to  make  it  more  definite  and  certain,  and  the 
other  a  demurrer  to  the  amended  petition. 
The  amended  petition  alleges  that  the  rail- 
road company  Is  a  corporatlcm  owning  and 
operating  a  line  of  railroad  through  Lyon 
county,  Kan.,  and  Is  a  common  carrier  of 
goods,  and  Including  that  of  live  stock;  that 
on  the  17th  day  of  October,  1887,  the  plain- 
tiff below  altered  into  a  verbal  contract  with 
the  station  agent  of  the  railroad  company  at 
its  station  at  Lang,  Lyon  county,  Kan.,  to 
transport  75  head  of  steers  from  said  station 
of  lAng  to  the  city  of  Chicago,  111.;  that  In 
pursuance  of  said  agreement  he  delivered 
the  cattle  In  the  stock  yards  of  said  railroad 
company  at  its  station  at  Lang,  and  that,  by 
reason  of  the  defective  and  unsafe  condition 
of  the  stock  yards,  13  bead  of  his  cattle  es- 
caped from  the  yards,  and  they  could  not  be 
recovered  until  the  next  day,  and  tliat  the 
shipment  of  the  entire  lot  of  cattle  was  de- 
layed 24  hours,  and  It  cost  him  $15  to  recov- 
er the  cattle;  that  the  railroad  company  and 
Its  agents  had  knowledge  of  the  defective 
and  unsafe  condition  of  the  stock  yards,  and 
plaintiff  below  had  no  means  of  knowing 
that  the  stock  yards  were  defective  and  un- 
safe; that,  by  reason  of  the  defective  condi- 
tion of  the  gates  In  the  stock  yards,  two  of 
his  steers  were  injured;  that  the  delay  in  the 
shipment  of  his  cattle  was  occasioned  by  rea- 
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am  of etwape  oi'tb»  13  bead  of  oattle, 
and  oo  account  of'  tbe  dHar-  tbe  catHe  iMt 
flesb  and  sbnink-  npi  and*  be-  was  damaged 
thereby.  And  fnrtbw  alleges  tbat  aftw  tbe 
recoTery  of  tbe  cattle  that  had  escaped  from 
the  stock  yards,  and  tbey  were  ail  loaded  on 
the  cars  for  tran^rtatlon  over  the  road  to 
Kansas  City  and  Gblcaffo,  the  cars  were 
roughly  handled,  and  cattle  were  damaged 
thereby,  and,  by  nef^lgence  ci  tbe  serrants 
In  charge  of  the  train,  It  wa»  unnecessarily 
delayed  on  the  road,  and  tbe  cattle  did  not 
arrive  In  Kansas  City  as  soon  as  they  should 
have  done,  and  when  they  arrived  at  Kansas 
City,  and  were  unloaded  in  the  stodc  yards 
and  fed,  the  servants  of  ^e  company  inter' 
mingled  his  cattle  with  other  cattle  In  tbe 
stock  yards,  and  one  steer  was  lost  tbereby, 
and  that  be  was  greatly  damaged  oa  aoconnt 
of  the  Injury  to  the  two  steers,  and  by  the 
rtirlnkage  of  the  cattle,  and  by  loss  of  one 
steer  at  Kansas  City.  The  petition  states 
tbe  facts  constltotlng  tbe  cause  of'  action  in 
ordinary  and  con<^  language,  and  without 
repetition,  and  tbe  relief  to  which  the  plajn- 
xSff  below  supposed  himself  entitled  to;,  and 
tbe  defendant  below  was  thereby  informed  of 
the  nature  of  tbe  claim  against  it.  And  there 
was  nothing  indefinite  or  ambiguous  In  the 
amended  petition,  nor  waa  tbere  any  redun- 
dant or  Irrelevant  allegations-  ceatalsMd  there^ 
In,  that  could  in  anyi  manner  prejodfce*  Um 
rights  of  the  defendant  below  upon  thw  trlaU 
In  tbe  constmetlon  of  a  plcadlBg«  for  tho'piir' 
pose  of  determining  Its  effeet,  Its-  aUegattena 
are  to  be  liberally  constrocd,  with  m  view  ta 
avbetantlal  Jnstice  between  tbe  parties;  anA; 
where  tbe  petition  contains' a  plain  and-c(»- 
dse  statement  of  all  the  facts  constituting-  a 
canae  of  action,  tbe  court  will  not,  on  motienv 
require  It  to  be  made  more  deflnlte-  and 
tain,  or  order  allegations  strlekcn  front  the 
petition,  nnlees  the  allegatlona  are  aucb  aa 
not  to  be  readily  understood^  or  aneh  that 
tbe  adverse  party  should  hare  some  infor* 
matlon  of  tbe  facts  tbat  are  in  some-  mamwr 
Adtbln  tbe  knowledge  of  the  otbM-  party,  and 
are  not  apparent  to  bis  advmaty,  from- tbe 
nature  of  tbe  facta  aa  sbown  by  tbe  pleads 
tnfSii.  or  where  ttiere  are  onneeeasary  aUega- 
ttons,  tbat  would  In  some  manner  tend  to 
prejudice  tbe  defendant.  The  motion  to  re- 
quire tbe  plaintiff  below  to  mafee  the  am«id- 
ed  petition  more  definite  and  certain  was 
properly  overmled.  The  facts  stated  in  tlie 
amended  petition  being  solHclnt  to  consti- 
tute a  cunse  of  action  In  favor  of  the  plain- 
tiff below,  and  against  the  defendant  below, 
the  demurrer  was  rightly  orermled. 

it  is  nrged  that  the  court  erred  In  over- 
ruling the  demurrer  ot  the  defoidant  below 
to  the  evidence.  This  brings  us  to  a  consid- 
eration of  the  evidence  In  connection  with 
tbe  written  contract  for  tbe  shipment  of  tbe 
cattle  fnmi  l^ng  statton.  In  l^oa  county, 
Kan.,  to  Chicago.  IlL,  and  aa  to  ttie  legal 
effect  of  the  contract.  Tbe  ^ecutlon  of  the 
cottuact  la  admitted  by-  tbe  itfeadlnga.  but 


the  plaintiff' below  alleges  tbat;  after  the  cat- 
tie  had*  been  Ibaded  in  tbe<  cars  of  tbe  raO- 
road  company;  be  was-  requested  and  requir> 
ed  to  sign  a  written  and  printed  cootran  or 
agreement,  tbe  contents  of  wbI<A  he  was  un- 
able to  give;  that  be  was  ^ven  a  duplicate 
of'  it  at  ttie  time,  but  afterwards  the  con- 
ductor on  the  train  took  It  up  and  retained  It 
He  says  tbat  at  the  time  he  signed  It  he  ob- 
jected and  protested  against  doing  so,  but 
was  Informed  that  It  was  a  condklon  preced- 
ent to  the  f<>rw«nllng  of  his  cattle,  and 
thereupon,  under  protest,  he  signed  IL  Said 
contract  provided,  among' other  thtoffs.  that 
the  railroad '  omnpany  would  ship  the  cattle 
of  pUrlntiff  below  to-  Gbleago,  In  ^  state  of 
niinots.  The  contract  la  set  out  in  fnil  in 
tbe  answer  of  the  railroad  company,  and  the 
r^ly  admits  its  execution,  but  alleges  that  tt 
was  signed  as  stated  In- the  amended  petition. 
The  contention  on-  the  part  of  the  railroad 
company  Is:  That-  the  written  contract  of 
October  IT,  t867,  entered  Into- by  tbe  defend- 
ant in  error,  is-  blndhq;,  and  therefore  con- 
tn^.  Tbe  contract-  provided  "that  saJd  pax^ 
ty  of  tiie  second  part  further  agree*  that,  aa 
a  condition  precednrt'  to'  his  rlgbt'  to  recover 
damage*  for  losa  or  Injury  to  said  stodc.  be 
will  gtve  notice  In  writing- of  his  cUiim  there- 
for to  some  ofBcerof  sal*  party  of  the  first 
part,  or  Its  nearest  statton  agent,  hefbre  said 
stock  is-  removed  from  the  place  of  destina- 
tion absve- mentfoned;  or  from-  the  place  of 
deUverr  of  the-  same  to  said-  partT*  of-  tbe 
seeend  part;  and  betfbre  awb  stock  la  mingled 
with  other-  stoek."  And,  an  tbe  evM«iee 
shews-  tbat  no  so^  notice'  wan  glvvn;  tbe 
ptalntUf  could  not  recoven:  ne-  plalntifl 
low  alleced'  that  be  waa-  eonipsBed-  to  sign 
tbe  contract  ae  a  condition  precedent  to  tbe 
transportation  of  his  cattle;  tbat-hn  Had' en- 
tered into  a  vertar  agreement  tor  ttte  sblp- 
ment  of  his  cattle  from  Lang'statlov  to  Obl- 
cago,  in.,  and -aft^the  cnttle- were  l<mded-up» 
on  die  cars  be  was  required  to  sign  tlM  wrtt- 
ten-contract,  before  the' company  wovid  ship 
them  ont;  that'  be-  objected  and  protested 
afrain^t  signlng-tbe  contract^  and  that  there- 
fore, the  contract- was- not  Mndlng;  ornf  any 
force.  The-  snpreme  court  ot  tbls  state  has 
d^lded  'tbat  a  special  contract  fbr-a*  notice 
In  writing  of  damages  or  injmiest  when- rea- 
sonably and  fairly  made.  Is  binding'  npon  the 
Piartles."  (loggln  v.  Hallway  Oo^  12  Kan. 
410;  apragne  v.  Rsilway^  Ca.  34  Kan.  347, 
8  Pac.  645;  Balltpay  Co:  r.  Kodi;  4r'KaxL 
7ns,  2»  Pac.  lOlS.  In-  the  case  of  Railroad 
Co.  r.  Dill,  4»  Kan.  210,  20  Pax.  14U;  It  la 
said:  "As  a  general  rule,  and  In  tbe  absence 
ot  fvamA  or  imposition,  a:  common  carrier  la 
answerable  for  the  loss  or  taiJmT  to  stock. 
If  tbere  la  no  special  coattact  or  acceptance; 
but  In  ail  cases  where  tbe  statute  will  pci^ 
mlt;  It  la  Jose  and  reaaonaUe  that  a  contzuct 
requiring  written  notlce-of  the  Injury  or  dam- 
agea  claimed  before  the  stock  la  removed 
from  tne  i^ce  of  destination,  or  mlnfled 
wtth  otiier  stock,  wnen  property  enloed  Into, 
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■bonld  be  npbeld.  Such  a  contract,  kow- 
crer,  moat  be  freely  and  fairly  Diade  wltb 
the  nUlioad  company,— not  exacted  as  a  con- 
dition precedent  of  shipment.  Railroad  com- 
ptales  cannot  aiMtrarlly  flx  a  valuation  on 
property  of  the  ablpper,  or  arbltnu-lly  demand 
or  exact  the  execution  of  the  contract  limit- 
lag  the  euuuuou-law  liability.  Kaiiwuy  COt  v. 
Nicliola,  9  Kan.  Ziii.  It  a  railroad  cooipany 
ha»  two  rates  for  the  transportation,  of  guuds 
or  stock,— one  if  the  pMtAa  or  stock  are  carried 
UDder  the  commoa-4aw  liability,,  and  the  other 
U  L^iineU  uudera  UuiUxad  urupttdal  coutract.— 
the  shipper  most  have  real  freeooot.  of  choice. 
Be  cannot  be  denied  the  right  to  have  his 
goods  carried  by  the  eairrler  under  ita  omd- 
mon-law  tebllUy;  bat  If  he  dealree,  and  It 
the  statate  penulta  and  pnUlc  policy  doea  not 
fbrbid,  he  ooay  enter  into  a  special  contcact 
with  the  carrier,  llnaitlng  the  common-law  Ua- 
bUitj.  ilaiiwuy  Co.  v.  iteyuukU  Li  Kau. 
aU;  Ballway  Oow  t.  Slmpwn,  30  Kan. 
2  Pae.  HZU  Bxpress  Go.  t.  Foiey.  4a  hum. 
457,  28  Pae.  6W;  Uaikoad  Co.  v.  I«akwood. 
17  Wall.  3tiZ;  Uait  ¥.  UaUiaad  Co.,  U2  U. 
&  331,  &  Srbp.  Gt.  ISV 

Oa  the  trua  of  the  case  the  plaintiff  below 
testltied:  Tbat  on  Sunday  eranins  be  drove 
Us  cattle  tnm  his  pasmro  ant  to  i^ng  wUi- 
tion,  oD  the  naUnaul,  and  placed  them  In  the 
■tock  yanto  of  thi  cooDpany,  with  the  ezpecta- 
tl«Q  of  shipping  tiie»  ohc  ait  u  o>clock  that 
nlcbt.  Ttiat  the  cara  were  then  on  the  aiding, 
In  wbldi  t*  load  them,  aad  when  he  arrived 
at  the  slock  yasda  with  hli  cattte  the  station 
acem  of  the  company  came  out  and  unlotilMd 
the  gateSr  and  the  caxtle  weoe  put  la  the 
yards,  and  the  gates  locked,  and  he  and  bis 
hired  half)  w«nt  tu  supper;  and  when  they  re- 
turned fnoB  snppa*  be  was  taiformed  that  two 
«f  his  steers  had  been  lajosed  by  the  faAing 
of  a  gaiiv  stad  pairt  of  ills  cattle  bad  ewaped 
from  the  y«rds>  H«  went  immediately  with 
his  hired  help  In  seaicb  of  the  cattle  that 
had  escaped.  They  were  unable  to  recover 
them  UBCU  some  time  the  next  day;  and  when 
his  cattle  were  returned  to  the  stock  jards, 
and  the  cattle  loaded  on  the  cara,  ready  to  be 
taken  oat,  tbe  agent  then  requested  him  to 
^gn  the  agrtement  foe  the  transportation  of 
tile  cattle  w  Cblcttgo.  That  be  objected  and 
proiested  against  signing  the  same,  and  the 
agent  told  him  tbat  unless  be  signed  tbe 
agreesent  the  conipaay  would  not  ship  bis 
cattle  oat.  That  he  Uien  signed  tbe  a|^«e- 
meut  under  protest,  lie  also  detailed  the 
facta  in  relation  to  the  handling  of  the  cara; 
tbe  delay  in  arriving  at  Kanaaa  City,  and 
onloading,  feeding,  and  reloading  the  cattle; 
and  tbe  ioas  of  the  one  steer  at  t^nnmaa  mty; 
and  the  tknc  of  tbe  arrival  of  his  stock  at 
Chicago;  the  amount  of  shrinkage  to  each 
steer  by  reasoa  of  the  delays;  and  the  value 
of  the  Bteer  lost  in  the  stock  yards  at  Kansas 
City;  and  the  reasonable  vataie  of  tbe  cattle, 
per  ponnd.  If  they  bad  been  ahlpped  tbruogh 
wttboat  &B]mj.  We  thick  the  evidence  was 
such  thac  the  wMe  maoer  waa  piopar  to  suh- 


mlt  to  the  Jtiry  (or  thett  consideration.  WL 
was  a  question  of  fact,  for  the  Jury  to  <lslev> 
mine  under  all  tbe  evidence  and  proper  bs- 
■traction,  as  to  wbeCber  tbe  contract  In  wel^ 
Ing  was  voluntarily  and  freely  signed  bf  <to 
shipper,  or  whether  It  was  an  imfalr  exao 
tlon  by  the  railroad  company  after  the  cat- 
tle were  dellvet«d  to  it  for  staipment,  and 
whether  It  was  an  exaction  as  a  condition 
precedent  to  tbe  transportation  of  the  cattle 
to  Chicago,  or  whether  tbe  shipper  was  gives 
his  choice  In  tlie  matter. 

It  la  claimed  tbat  tbe  court  erred  In  admit- 
ting testimony  over  the  objection  of  the  de- 
fendant below.  The  plaintiff  below  was 
sworn,  and  examined  as  a  wttneas  on  bis  owb 
behalf,  and,  during  bis  examination,  was  per- 
mitted, erer  the  objection  of  the  defendant, 
to  detail  statements  made  to  falm  by  perwMis 
who  claimed  to  be  employte  of  tfce  raitaroad 
company;  bat  he  did  not  know  who  tkey 
were,  or  what  position  they  held  with  the 
oAipany.  U*  was  alao  allowed  to  state  what 
lie  thought  to  be  the  value  irf  the  sorlces  «f 
the  men  employed  to  assist  blm  In  buncing  up 
the  catUe  tbat  bad  escaped  from  the  ateck 
yards,  but  waa  not  shown  to  have  any  knowl- 
edge as  to  what  was  reasonable  ant  ordi- 
nary compensatioB  for  such  services,  and  was 
poniltted  to  give  b4fl  oplnloD  tbat  two  steers 
were  injured  by  tbe  falling  of  a  gate  In  the 
stock  yards,  and  also  an  oplni<Hi  as  to  tb» 
shrinkage  of  cattle  by  delay  In  the  ahipmeat, 
and  his  opinion  as  to  the  value  of  the  steer 
lost  in  the  stock  yards  at  Kansas  City. 
Other  wltaesses  for  the  plaintiff  below  were 
ftlse  permitted,  oyer  the  objection  of  tbe  d»- 
fendam  below,  to  give  their  opinions  as  to  the 
amount  cattle  would  shrink  by  betng  held  In 
the  stock  yards  and  In  pastures,  and  In  ahlp- 
moit  None  of  these  wltuessea  were  shewn 
to  have  any  particular  expertenoe  or  knowl- 
edge what  the  value  of  serrlees  was,  or 
what  amount  a  steer,  ander  tbe  ctrcumBtan- 
ces,  would  reasonably  lose  in  flesh  by  tbe  de- 
lays claimed.  Ordinarily,  witnesses  must 
speak  of  facts  within  their  own  knowl- 
edge, and  not  as  to  what  others  told  them, 
or  what  they  determine  from  appeamnces; 
and,  where  the  facts  to  be  estabtisbed  are 
to  be  determined  from  appearances  and  clr- 
cnmstances,  tbe  witness  must  describe  the 
appearances  and  circumstances,  and  leave 
tbe  conclusion  to  be  drawn  therefrom  to  tbe 
determluatiun  of  the  Jury.  Certain  mat- 
ters may  be  the  subject  of  opinion  of  wiir 
nesses  who  are  competent  to  give  an  opin- 
fon  on  the  subject  nnder  Investigation.  On 
the  question  of  science,  skill,  or  trade,,  per- 
sons of  science,  skill,  er  trade,  or  others,  Imv- 
ing  derived  a  knowledge  of  tbe  facts  nnder  in- 
vestigation by  study,  or  from  actual  observa- 
tion and  experience,  may  not  only  testify  ts 
facts^  bM  are  pcratitted  to  give  their  opin- 
ions in  evidence;  but,  before  such  a  person 
can  give  an  opinion  on  the  matter  under  la- 
quiiTy  it  must  be  shoHRi  that  he  poasessea 
the  necessary  quaUficationa  t»  glv«  um  m 
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■oB  OB  the  matter  to  which  his  attention  has 
been  called.  Neither  of  the  wltnesseB  who 
testlfled  In  relation  to  the  shrinkage  of  the 
cattle  were  shown  to  be  competent  to  sire  an 
4i|ilnlon.  They  were  not  shown  to  have  been 
«BSa£ed  In  the  boslness  of  shlpi^ng  cattle 
4bemselTee,  cw  by  (Aserratlon  and  experience 
(nun  frequoiUy  seeluc  cattle  Shipped,  or 
tram  obserrlng  the  weight  of  cattle  before 
«&d  after  they  were  shipped.  Uea  who  have 
4bad  eiqterlence  as  shippers,  and  have  observ- 
ed the  shrinkage  fif  cattle  In  shipment,  and 
liave  handled  cattle  under  similar  clrcam- 
stances,  wd  observed  the  effect  thereof  on 
4he  cattle^  would  he  competent  to  ^ve  an 
^opinion  as  to  what  they  wonld  shrink  by 
liandling,  and  by  conflnement  In  stodc  pens 
and  In  sttange  pastures,  or  In  transportation; 
■Jbut,  before  th^  are  competent  to  give  an 
■«plnlon  on  the  subject,  their  knowledge  Cft 
the  subject  must  be  shown.  The  witnesses 
-not  having  been  shown  to  possess  such 
knowledge  as  made  them  competent  to  ^ve 
an  (pinion,  their  testimtmy  should  not  have 
Jbeen  permitted  to  go  to  the  Jury. 

It  is  Insisted  by  plalnUCr  in  error  that  there 
was  error  In  the  Instructtons  to  the  Jury. 
We  have  carefully  examined  the  instroeUcKU 
•of  the  court,  and  find  them  quite  full  and 
-complete,  and  do  not  And  any  emv  in  them. 
The  learned  Jwlge  stated  In  his  charge  to  the 
Jury  the  Issues  fully  and  correctly,  and  then 
^ve  them  the  law  that  they  should  apply 
^  the  facts  as  they  should  be  found  by 
4bem. 

There  are  other  errors  complained  of  by 
plaintiff  In  error  In  Its  brief  and  aigument, 
but  we  do  not  deem  them  of  sufilclait  Im- 
fortanee  to  be  noticed  in  this  opinion,  as  the 
case  snnst  be  reversed  tor  the  error  in  admit- 
ting Incompetent  testimony.  The  judgment 
la  reversed,  and  the  case  rananded  to  the 
district  court,  witli  direettons  to  set  aside 
Che  verdict  ot  the  jury  and  grant  a  new  trial. 
..All  the  judges  concurring. 


BOARD  OP  EDUCATION  OF  CTTT  OF 
HUTCHINSON  v.  NATIONAL 
BANK  OF  COMMBRGS. 
/(Oonrt  of  Appeals  of  Kansas,  Southern  D^tart- 
ment,  G.  D.    Sept  5,  1S06L) 

-'J'UDOIIBilT  — SCTTINO  ASIUB  —  DeFACLT-^DISCKB- 
Tios  OF  TKrAL  Court. 
Where  a  judgment  has  been  rendered 
m^ainfit  a  defendant  by  default,  and  he  makes  a 
motion  at  the  same  term  of  the  court  to  vacate 
«uch  judgment,  and  sapports  hJa  motion  by  affi- 
davit, and  also  tenders  a  verified  answer  Bhow- 
ing  a  complete  defense  to  the  plaintiff's  cause 
•f  action, — that  he  has  not  been  guilty  of  gross 
negligence  in  not  protecting  his  rights  before 
iudtcment  was  rendered, — It  is  within  the  Bound 
4lificretion  of  the  district  court,  on  such  terms  as 
.-are  reasonable,  to  vacate  the  judgment,  and  per- 
■mat  the  defendant  to  file  an  answer  to  the  peti- 
tion. 

(Syllabna  by  the  Court) 

Error  fnwa  district  cour^  Reno  county; 
2i.  Houdc,  Jndga. 


RErOUTEIU  (Kan. 

Action  by  the  X.ationaI  Bank  of  Oomm«ce 
against  the  board  of  edncatiim  of  tlie  dty  of 
Hntehlnson  and  others,  in  which  time  was 
a  jndgmokt  tqr  default  for  plaintiff.  From  a 
judgment  ommUng  a  motion  ta  set  aside 
the  detenlt,  the  defoidant  board  Mugs  error. 
Reversed. 

D.  H.  Marthi,  for  plaintiff  In  error.  Wright 
ft  Stout,  fbr  defendant  In  error. 

JOHNSON,  P.  J.  On  the  28tb  day  of  Ao- 
gost,  1890,  the  National  Bank  ot  Oommme 
commenced  an  action'to  the  district  court  of 
Reno  county,  Kan.,  to  recover  a  jndgmot 
against  Geonse  H.  Bice  cm  acoonnt  of  mate- 
rial furnished  by  Russell  A  Wilcox  Hardware 
Company  to  the  sold  Bice  for  the  construc- 
tion of  a  cert^  schoolhouse  whldi  said  Bice 
had  contracted  to  build  for  the  board  at  eda- 
cation  of  the  city  of  Hntehinatm,  in  the  state 
of  Kansas,  and  for  the  foreclosnre  of  a  me- 
chanic's lien  upon  said  buUdhag.  The  de- 
fendants below  were  duly  B«-ved  with  sum- 
mons on  the  26th  day  of  August,  1890, 
the  sheriff  of  Reno  county.  The  September 
term  of  the  district  court  oomnwBced  on  the 
5th  day  of  S^tember.  The  answer  day  fix- 
ed by  the  summons  was  September  25th. 
The  trial  docket  for  the  September  term  wsa 
made  up  before  the  suit  commenced,  and 
the  case  was  not  pnt  on  the  doc^t  tcx  trial 
at  that  term  of  the  court  The  case  was 
placed  at  the  heel  of  the  docket  by  the  clerk 
about  the  Ist  day  of  November,  and  wss 
never  set  for  trial  on  the  docket,  eltba  br 
the  clerk,  or  by  order  of  the  court  There 
were  over  900  cases  on  the  docket,  and  wly 
72S  of  this  number  set  for  trial  for  the  Sep- 
tember term,  the  balance  of  the  cases  not 
beipg  reached  for  trial.  The  service  of  sum- 
mons was  made  on  the  is^sident  of  the  board 
of  education,  who  was  at  the  time  cashtef 
of  a  bank  in  Hutchinson;  and,  beUig  busy  In 
the  bank,  he  either  lost  the  summons,  or  for- 
got to  notify  the  board  of  the  service  of  sum- 
mons. The  board  bad  no  actual  knowledge 
of  the  commencement  of  the  suit,  or  tliat  a 
suit  was  pending  against  it  The  board 
made  no  appearance,  and  filed  no  answer 
to  the  petition  filed  in  said  couYt  against  It, 
and  wholly  made  default;  and  on  the  15th 
day  of  November,  1890,  at  the  September 
term,  the  plaintiff  below,  by  its  attomeya 
moved  for  Judf^ent  by  default  against 
George  H.  :^ce  for  the  amount  due  on  said 
account,  and  for  a  foreclosure  of  the  me- 
chanic's lien  on  said  building,  and  Judg- 
ment was  thereupon  rendered  against  Rice 
for  the  amount  claimed,  and  a  decree  fore- 
closing the  mechanic's  lien,  and  an  order  for 
the  sale  of  the  buUdlng.  On  the  19th  day  of 
December,  1890,  and  during  the  September 
term  of  said  court  the  board  of  education 
filed  a  motion  to  vacate  and  set  aside  the 
Judgment  and  for  leave  to  file  a  verified  an- 
swer to  the  petition  ot  the  plaintiff  below, 
setting  up  In  said  motion  eight  causes  for 
setting  such  judgment  aside,  and  supported 
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the  motion  by  affidavit  The  motion  waji 
beard  by  the  court,  and  overruled,  and  the 
court  made  special  findings  at  fact,  and  con- 
dndons  of  law  tbereon.  Tlie  board  of  edu- 
cation duly  exoeptaa  to  tiie  order  and  Judg- 
ment of  die  court  In  oftemllng  said  motion, 
ud  now  brlnga  tbe  caae  to  this  conrt,  and 
aaka  a  rerlew  of  the  proceedings  had  before 
the  conrt  below  on  said  motion,  and  assigns 
two  reasons  why  the  judgment  of  the  district 
court  should  be  reyersed:  "BirsL  Has  the 
court  any  discretion  to  Tacate  and  set  aside 
a  Judgment  at  the  same  term  at  which  it  was 
rendered,  where  Jndffment  was  rendered  by 
default?  Seomd.  May  a  plalntUt  upon  the 
default  of  the  def mdant,  have  a  case  entered 
upon  the  heel  of  the  docket,  and  take  Judg- 
ment without  the  case  erer  having  been  set 
down  for  trial  either  by  the  clerk  or  tbe 
court,  and  this  where  the  answer  was  not 
due  until  long  after  the  first  day  of  the 
term  of  the  court  at  which  the  Judgment  was 
taken?"  Tbe  conrt  found  as  matters  of  fhct: 
"a)  That  the  flnrt  d^  of  Septembw  term  of 
this  court,  the  term  at  which  the  Judgment 
sought  to  be  vacated  was  rendered,  was  the 
Sth  day  of  September,  1890.  CZ)  TbAt  the 
service  In  this  case  matured  on  the  25th  day 
of  September,  1890.  That  said  cause  was 
not  i^ced  on  the  docket  by  the  dertc  of  the 
court  when  be  made  up  the  dod»t  for  the 
September  tmn  of  court;  said  cause!  baring 
been  commenced  August  28,  1890,  and  after 
the  trial  docket  had  been  made  up  for  said 
September,  1890,  term.  (4)  That  said  cause 
was  placed  on  tbe  docket,  at  the  heel  of  the 
sam^  by  the  tieA,  about  the  let  of  Novem- 
ber, 188QL  aSi  That  said  cause  waa  never  set 
for  trlml  on  said  docket  either  by  the  derk 
or  the  court  (8)  Tba.t  there  were  over  90U 
cases  opon  said  docket,  and  that  only  725 
of  said  cases  were  set  for  trial  at  the  said 
September  term,  the  balance  of  said  cases 
not  being  readied-  (7)  That  the  defendant, 
the  board  of  edueatloik  nt  HntdUnson,  Kan- 
sas, was  never  notified  by  their  president 
tbat  he  had  be«i  served  with  summons,  and 
had  no  knowledge  that  said  suit  was  pending 
until  shortly  before  this  application  was 
filed.  dB)  That  the  president  of  the  board  Is 
cashier  of  a  bank,  and  waa  served  In  busi- 
ness hours,  and  inadrertently  overiooked  tbe 
lummona,  and  forgot  the  fact  of  the  swrice, 
and  lost  the  summons,  and  never  notified  the 
board  of  the  Uict  of  the  service  (9)  That 
the  Terifled  answer  presented  and  duly  veri- 
fied discloses  that  the  board  has  a  valid  and 
compete  dtfenae  to  plaintUTs  cause  ot  ac- 
tion. tlOt  That  said  cause  would  not  have 
been  r^^ularly  reached  and  set  for  trial  un- 
tlf  tbe  Janua^,  1891,  term  of  this  court,  and 
after  tbis  application  was  filed."  Upon  these 
findings  the  conrt  made  the  ftdlowlng  conclu- 
sion of  law:  "CI)  That  the  conrt  has  no  dis- 
cretion in  this  cause  to  vacate  said  Judg- 
ment** 

The  matter  of  vacating  or  modifying  Judg- 
roenta  at  the  same  term  of  court  at  which 


they  are  rendered  Is  largely  within  the  sonnA 
discretion  of  the  trial  court;  and  when  It 
Is  made  manifest  that  great  injustice  ha* 
been  done,  or  tliat  a  party  has  been  In  som* 
manner  misled  as  to  his  rights,  or  where  • 
jQdgm«it  has  been  taken  by  default  and  the- 
party  against  whom  the  Judgment  has  been 
taken  has  not  been  guilty  of  gross  ne^Igenefr 
In  protecting  his  rights,  where  he  could  bav» 
legally  done  so,  it  Is  within  the  sound  dfscie- 
ttm  of  tbe  ctxait,  on  such  terms  as  are  isft- 
sonable,  to  vacate  tbe  Judgmoit  and  permME 
the  party  to  file  an  answer  setting  up  any- 
valid  defense  to  tbe  action  he  may  iutret. 
Sanders  v.  Hall,  37  Kan.  275,  16  Fac,  181L 
The  board  of  education  having  presented  ftm 
motion  at  the  same  term  of  the  court  at^ 
which  the  Judgment  was  rendered,  and  siq>- 
ported  It  by  affidavit  and  taidored  an  aik- 
swer,  duly  verified,  showing  a  complete 
fense  to  tbe  plaintlfTs  action,  we  think  that 
it  would  be  an  abuse  ot  that  wise  discretion 
Tested  in  the  district  conrt  and  prevent  » 
failure  of  justice  to  deny  the  board  of  edu- 
cation a  fair  <^»portunlty  to  be  beard  upon 
the  merits  of  tbe  Issues  tendered  by  Its  st>~ 
swer.  While  tbe  president  ot  tbe  board  wa»- 
negligent  In  not  Informing  the  board  oi  the 
service  of  summons,  yet  we  do  not  thlk^ 
under  tbe  drcumstances  of  this  case,  thtr 
board  of  education  haa  been  guilty  of  ssdh* 
negligence  that  should  prevent  it  from  m 
fair  and  full  bearing  of  this  cause  on  ttm 
merits:  If  the  aUeKatinis  set  up  In  Its  verl> 
fled  answer  are  true.  It  ought  not  to  be  eoBk- 
peOed  to  pay  this  claim  to  tbe  pblntttT  b»~ 
low.  We  tUnk,  bi  the  enrdse  of  that  wImf 
discretion  vested  in  the  dlstrtet  court  Ik 
ought  to  sustain  the  motkm  to  vacate  the 
Judgment  and  allow  tbe  dtfendant  bdow  t» 
file  Its  answw  and  grant  a  new  trial.  Ite- 
ruling  of  the  court  below,  denying  tbe  mo- 
tion, is  hereby  revened,  and  the  case 
manded  to  the  district  court  with  lnstrae>- 
tlons  to  sustain  the  motkm  to  vacate  tb» 
Judgment  and  allow  the  plaintiff  In  error  t» 
file  its  anaww  to  the  petition.  All  the  Judge* 
concurring. 


HATNER  et  aL  ▼.  TROTT  et  sL 

(Ooort  of  A[^»eals  of  Kansas,  Northern  Vepmt^ 
ment  .O.  D.    Sept  12,  1896.) 

AeiVOT — CONBTBDOTIOIT  OT  CONTR&OT  — COMHt^ 
BioHfi — Rbuotkrt  Baok  BT  PbIXCIPAI/— 
Death  of  Aoknt — Epfbct. 
1.  In  1884  and  1886  B.  entered  into  contrael* 
in  writing  with  J.  E.  H.  &  Co.  to  sell  certaw 
madilnery,  aa  their  agent  at  Junction  City,. 
Kan.,  upon  certain  conu' vsaion,  for  aald  years.. 
The  contract  ezpresaly  stipulated  for  the  man- 
ner of  selling  and  paying  toe  commissions,  rim.! 
(1)  For  cash,  and  commission  in  cash;  (2)  niWB 
credit,  and  commission  payable  in  ootes;  (S)  up- 
on part  credit  and  part  cash,  and  commiaaio* 
payable  in  part  cash  and  part  notes, — and  Swt^ 
ther  atipuIatiiiK,  "The  party  of  the  second  peit 
agrees  to  lefond  any  commlsrions  alloweo  «» 
notes  that  mar  afterwards  proTe  to  be  wer^ 
less,  or  otherwise  uncollectible.*'    fioU  tikst,  B- 
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ler  the  terms  of  tbia  cratract,  7.  d.  H.  ft  Co. 
•oold  rabr  recoTcr  back  racb  commlBAioni  as  B. 
kad  rmiTed  in  cash,  or  for  which  he  had  col' 
ttetpd  the  notM  takra  him  for  sneh  commis- 
^nfl  upon  the  sales,  for  \rhleh  J.  B.  H.  ft  Oo. 
IwM  noooliectifale  or  worthless  DotM. 

2.  And  fnrthex,  that  apon  the  death  of  B. 
the  cootract  terminated,  and  that,  a6  all  the 
Bftcfainery  sold  in  188S  was  eold  after  the  death 
mt  snd  before  his  admlnifltrators  took  <^&r|^ 
9i  his  estate,  .the  mere  tact  that  the  adminlscra- 
tors  receired  a  .oommlsiiioQ  upon  the  aales  so 
nade  is  not  sufficient  to  make  the  estate  liable 
t>  i^fond  commiflBtona. 

(Srllaboa  br  the  OevrL) 

Timr  from  district  court,  Oeazr  cenntgr;  M. 
B.  Nicholson,  Judge. 

J.  B.  Ha,^Ler  &  Co.  presented  a.  elalm 
against  the  estate  of  WlUlam  S.  Blakely, 
deceased,  of  which  G.  H.  Teatt  and  Josephine 
BTokely  were  administraton,  which  was  dis- 
allowed bj  the  probate  courL  Clalmiats  ap- 
pealed to  the  district  CfHut.  «nd  from  a  Judg- 
ment there  rendered  against  them  thej  hrlng 
error.  Affirmed. 

Dnrtng  the  Tears  18S4  md  1«8S  WUllam  8. 
BIakel7,  deceased,  was  tbe  local  agent  at 
JoDctlon  City,  Kmh^  tor  J.  B.  Hayner  ft  Co., 
for  the  saie  of  certain  harrestlDg  machinery, 
■Oder  a  contract  tn  writing  made  separate- 
ly for  eack  year.  The  terms  of  the  >eontracts 
for  each  year  are  snbstaBttally  the  same, 
and.  by  the  terms  thereof.  Btekely  was  to  re- 
aeive  for  his  serriceB  and  performance  ot  his 
fart  of  the  coatrart  a  oommlBslon.  Tb« 
araoimt  of  thto  cmnmlsslon,  and  bow,  wben, 
and  what  It  was  to  be  paM  In.  are  stated  In 
the  third  article  of  the  contract,  which  as 
MIows:  "Third.  The  party  of  the  first  part 
will  allow  the  party  of  the  second  part,  on 
tte  macfalnefl  below  Q>ectfled,  the  following 
asmmlsetons,  to  wtt,  *  *  *  as  a  consid- 
cmtion  fsr  transarthig  the  traslness  of  sell- 
ing, settling  for,  setting  np,  and  starting  ma- 
ehtnes  tn  the  ietd,  and  otherwlBe  fidfiUIng 
the  ooaiditietifi  here4n  required  and  spedfted; 
said  caosideratloB  tn  be  iiaid  tn  the  same  pro- 
■artloa.  as  to  money  and  notes,  as  the  same 
ate  reeeimd.  If  the  sale  be  made  for  'aU 
cash,'  the  whole  amonnt  of  the  cemmtsaton 
shall  be  retained  in  cash;  If  part  money  and 
part  notes  are  received,  the  commission  shall 
he  paid  in  like  manner;  If  made  for  all  notes, 
then  the  iHiole  amoaiit  of  commission  ahail 
he  paid  In  notes.  The  notes  for  paymeat  «f 
commlHRlsBB  (when  payable  In  Jiotea)  to  be 
selected  by  the  party  of  the  first  part,  or  their 
authorized  agent,  and  to  be  of  arerage  ma- 
turity of  all  the  notes  taken."  It  is  also  pro- 
tMI(^  in  article  9  of  said  contract,  among 
ether  things,  that  "the  party  of  the  second 
part  further  agrees  *  *  *  to  carry  oat, 
and  be  governed  by  the  'Conditions  and  in- 
strurtiona'  hereto  annexed,  and  the  same  are 
hereby  made  a  part  of  this  agreement."  Un- 
der that  part  of  Che  contract  called  "Condi- 
Hons  and  Instructions"  appears  the  follow- 
teg  stipulation:  "Refunding  Commission. 
Tht  party  of  the  second  part  agrees  to  re- 
tmd  any  eommlsskin  allomd  mi  notes  that 


may  afterwards  prove  to  be  worthlesB,  or 
otherwise  nnci^tectlble."  In  the  contract  of 
188R  the  refunding  commission  clause  Is  as 
follows:  "And  tf  any  notes  cannot  be  col- 
lected, In  whole  or  in  part,  within  one  year 
after  maturity,  parfy  of  the  second  part 
agrees  to  refund  to  the  party  of  the  first 
part  the  amount  of  commission  that  shall 
have  been  -allowed  on  the  amomit  uncoDect- 
ed."  During  the  7«ar  lBBl,  .and  under  the 
contract  for  that  year,  Blak^  «A6  a  num- 
ber of  harreaters  -and  binders  for  i^ntitfs, 
taking  notes  tiierefor,  which  were  tamed 
over  to  Hayner  &  Oo.  as  proceeds  ■of  sales 
made  by  him  tmder  said  contract  On  the 
11th  of  June.  1885,  HFl^ly  died;  and  one 
Q.  P.  Gordon,  assumed  temporary  charge  of 
the  Blakely  business,  to  preserve  and  protect 
the  property.  On  the  25th  of  June,  1885,  C. 
H.  Trott  and  ^Ffmephlne  B.  Blakely  were  ap- 
pointed afimlDdstrators  of  ISie  estate  of  W. 
8.  Blakely.  After  ttie  deatii  of  Blakely,  cer- 
tain machines  were  sold,  which  were  on 
hand  during  bis  lifetime,  and  notes  taken 
therefor,  which  were  turned  over  to  Hayner 
ft  Co.  as  the  proceeds  of  such  sale.  Some 
time  in  1887  Hayner  ft  Oo.  presented  a  daftn 
against  the  estate  of  Blakely  to  the  probate 
court  of  Davis  (now  Gearyj  county,  Kan.,  to 
recover  from  said  estate  certain  commtsrtons 
claimed  to  have  been  paid  to  Blakely  during 
ills  lifetime,  and  to  his  estate  since  his  death, 
on  notes  that  had  proven  worthless  and  un- 
collectible, under  the  refunding  commission 
clause  in  said  contract.  This  claim  was  dis- 
allowed by  the  probate  court,  and  from  the 
decision  of  that  court  Hayner  &  Oo.  appealed 
to  the  district  court  Upon  trial  had  therein 
before  the  court  without  a  jury,  the  court 
foi\pd  In  favor  of  the  estate,  and  against  the 
company.  Motion  for  new  trial  filed;  over- 
ruled, and  excepted  to.  H&jner  ft  Oo.  bring 
the  case  here  for  rerlew. 

Thos.  Derer,  tor  plaintllEs  tn  ezroc  J.  B. 
Mcdora,  for  doCendanta  In  «nae, 

GILKBSON,  T.  3.  The  phUntlffs  In  error 
contend  first  that,  under  the  terms  of  the  con- 
tract of  ISSl.  the  estate  of  W.  S.  Blakely 
should  pay  them  20  per  cent  upon  all  the 
uncollected  notes  taken  by  Blakely  apoo  sales 
of  machinery  during  that  year,  upon  the 
theory  that  he  was  allowed  that  amonnt  of 
commission  upon  sales  made  by  him,  and 
these  notes  were  uncollectible  and  worthless, 
and  that  It  Is  Immaterial  whether  he  received 
this  commission  or  not,  or  how  he  received 
It— whether  In  cash,  notes,  or  part  cash  and 
part  notes;  In  other  words,  that  he  became 
a  guarantor  of  these  notes,  to  that  amount 
We  cannot  agree  with  them  upon  this  con- 
tention, for  two  reasons:  First  The  con- 
tract Itself  precludes  the  idea  of  guaranty,  as 
It  provides  what  notes  he  should  guaranty, 
and  none  of  these  come  within  that  class. 
Second.  The  terms  of  the  contract  will  not  ad- 
mit snch  a  construction.  It  la  provided  thete- 
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la  that  tlie  maehinery  ab&U  be  sold  In  three 
ways,  and  that  oommlsakiDS  Bhall  be  paid  In 
the  same  maimer  as  the  sales  are  made,  Tte.: 
iH  Upon  credit;  ocminlnian  paid  In  notes; 
(2)  tor  part  credit  and  pan  oaah,  commieslon 
paid  in  pert  matm  and  -pavt  oasb;  (B)  for 
caab,  commlBslon  In  oasb.  Now,  as  we  mi- 
derstand  this  eootvatft,  When  -the  sale  Is  made 
upon  credit,  and  the  notM  taken  therefor 
prore  wctfthless,  and  tt  to  shown  that  the 
•cent  bad  collected  tte  :note  te  reoelred  as 
hlB  commission  ffor  taxat  eale,  he  most  refund 
the  amount  of  the  oonnnlsslon.  When  made 
for  part  eaab  and  part  or^lt,  If  the  notes 
taken  peme  worthless,  onooUectlble,  and  tt  Is 
shown  that  'for  this  aale  the  agent  received 
his  eommiaslon.  In  illke  maimer,  if  3w  tea  col- 
lected the  note  neoolred,  he  >mnat  refunfl  the 
amonnt  the*eof.  ipnoTlded  the  notes  held  Iqr 
Uie  con^any  piove  woithleaa.  And  there  la 
a  reason  for  these  •oondltioiui  being  placed  In 
tbe  contract  The  ^eompeny  by  tills  <meaiis 
makes  tt'an  obJeot  foMtbe  agent  to  collect  Its 
notes  first,  or  at  least  rto  axarOlae  as  vnufh 
dlllgHwe  en  Its  bedadf  as  be  dots  tn  Ub  own, 
and  whaa  made  tor  cash  the  'transaction  le 
eomi^te^  But  -to  hold  that  where  >tte  apuit 
takes  natM  iter  his  cemmtnion,  either  In 
whole  or  in  yast,  and  the  notes  so  taken  by 
him,  like  these  turned  in  to  the  oompeDy, 
prove  worOteaa,  uncollectible,  be  most  pay 
the  note  be  has  taben,  wan  Id  the  doing  vio- 
lence to  «raDry  vrinatpte  or  common  amse  and 
issdoe,  and  wonld  be  simply 'OonBtrubig  this 
oontraet  to  mian  that  tbe  a^ent  was  to  pay 
tbe  )ulBC^l  20  per  cent,  eommlselon  for  the 
priTilege  of  handilog  the  .maohlnet7,  vnd 
wonid  wrt  lall  wlthm  tbe  meanlair  of  the 
term  "reftrnd,"  which  alfwaya  Inotndes  the 
Idea  of  •ometblttg  having  been  rocelTetL  As 
we  have  aalfl,  vben  the  sale  to  made  for  cash 
tlie  tranaactloa  la  oonqilete.  Tbe  agent  toraa 
«rer  t»  tbe  company  tts  proportioti,  and  re- 
tslna  bta.  This  Idea  .i«cetTes  addttional  foice 
tram  tbe  'warj  terms  tof  tbe  Tefionding  olanse: 
'The  par^  of  Ike  aecond  part  -agretB  9b  m- 
fOBd  any  commisslens  allowed  on  mflei  that 
may  afterwaidM  pforc  wortbleaa,  -or  otbernlBe 
MCoUectible."  U  tthRcianjcthlqEitai  ttils  las- 
gaage  from  wtatch  tt  ■can  be  toifevred  that  he 
li  to  hiB  :ca«b  ooHnHAtons-as  a  fund  to 
BHke  ceod  dtfUoMi  in  icomxntailoiis  on  nneoi- 
laccible  -note^  We  think  .not.  Ue  la  merely 
ta  rermi  Hie  vommlssloiiB  aHowed  <(stren 
and  roeelvied)  open  :ftae  anaiUnctade  notes. 
And  K  tfUs-wttreaot  so.-Miid  .the'eos8tmetlon 
glv«D  as  ctalmad  by  ithe  plalntlflb  in  emv 
■bmld  be  adoptad,  -we  oan  seadlly  conceive 
Hivipnfttf»r— f  carlfllBir  In  which  the  agent 
WDOU  be  oempellad  to  iratnnB  to  tbe  oompbny 
a  .ffliwh  lariit  aiHMBt  Mian  to  nodved  from 
hb  yearia  baatanM.  floppoae  he  aoM  BO  ma- 
thine*  at  9360  apteea.  This  would  be  «e,Ma 
Upon  thte  tSMrant  the  would  be  aUowcd,  at 
9D  vn  'owt,  #1}M0.  Mow.  IS  at  tbese  ma- 
ohbM  wen  void  tor  tasb.  balng  flfiOO-  lUta 
commlsBioa  would  be  •9800.  Tbtrty-flve  fsold 
«■  oatftt  AT -ISiflOO,  «Bd  oiotMi  taken.  Ula 


commission  on  these  would  be  9700.  Mew, 
he  retretved  bla  eommlsslMi,  nnder  'the  con- 
tract, viz.:  Oasb,  (300;  notes,  (TOO.  Bat 
the  notes  for  98,500  are  not  paid.  Must  he 
tta«D  refund  f  TOO  tn  cash,  or  f  4IM  more  tban 
he  reoelvod?  We  think  not  Under  no  cir- 
eumatances  oan  Ik  be  required  to  refund 
money,  unless  he  has  recetred  money  as  his 
eommteBkm  on  the  identical  notes  uncollect- 
ed. Tbe  company  cannot  compel  him  to 
refimd  the  amonnt  of  a  note  by  merely  alleg- 
ing that  tt  was  received  as  a  commission. 
And,  In  order  to  recover  under  any  clrcum- 
stonoes.  It  mus*  prove  that  he  received  mon- 
ey las  his  commission,  or  collected  tbe  note 
recetred  as  bis  commission,  apon  the  notes  it 
(4aliEK  are  nacc^IectlMe;  for  he  Is  only  "to 
refund  conHnlaBlona  allowed  npon  notes  that 
have  iproveo  worthless,  or  otherwise  uncd- 
hwtlMe."  There  most  be  mn  Identification. 
This  It  has  failed  to  -do.  There  Is  -not  a  acta- 
ttlla  Qf  «rldeace  ki  tbe  Teoord  showing  that 
he  ewr  received  any  money  conmitsslonB  on 
any  of  the  notes,  or  that  he  ever  collected  any 
df  the  votes  be  ireoelved  as  his  ocunmlBsioiit 
on  theae  aalea. 

The  second  CBntentton  Is  that  the  estate  la 
reepoulble  >for,  and  most  respond  in  monej 
t«,  tbe  oompetny,  for  the  notes  taken  for  ma^ 
oblnery  sold  tn  188S,  and  which  the  com- 
pany has  beai  unable  to  collect  In  addition 
to  what  we  hare  said  with  reference  to  tbe 
contract  of  1881,  we  will  add  that  the  coort 
found:  "Seventh.  Wm.  8.  Blakety  died  on 
the  11th  day  of  Jnne,  1885.  and  ii.  F.  Gw^cm 
aasnmed  temporary  -^barge  of  tbe  Blahely 
bardmre  store  to  preserve  and  protect  the 
property;  and  on  tbe  25tb  day  of  Jnne^  ULSS^ 
C.  H.  Trott  and  Josephine  Blabely  wore  ap- 
pointed by  tbe  probate  court  administrators 
of  the  estate  of  Wm.  S.  Blakely,  deceased," — 
and  fnrther  found  that  "after  the  death  ot 
Blakely,  and  "before  Ybe  'admlnlstratora  took 
charge  of  the  assets  of  Hhe  estate,  all  tbe  na* 
chlnery  sold  In  IBSR  was  sold  by  parties  who 
were  In  the  employ  of  Blakely  during  his 
Ufetlme,  notea  taken  therefor,  and  tmned 
over  to  Bayaer  tt  Go.,  and  that  the  admtnls- 
trttors  were  paW  in  notes  taken  Tor  other  ma- 
cSiinecy,  the  commission  on  fhe  sales  of  the 
uaobUuny  tac  whleb  the  aacoUectlble  notes 
were  taken.  AH  ttt  this  -was  done  withoat 
any  order  or  aothori^  Trom  the  probate  court 
of  I>bv1b  cevaty,  and  tbe  teetlmony  showa 
tbvt  aome  iff  theee  Mien,  at  least,  were  made 
mider  the  expi^M  direction  of  a  special  agent 
ot  Hayner  &.  Oo.**  While  It  la  tnie,  and  the 
court  so  found,  that  tbe  oiacbteery  eold  was 
received  by  Blakely  during  his  lifetime,  and 
was  on  hand  at  the  time  of  bis  death,  did  It 
ever  become  assets  In  tbe  hands  of  tbe  ad- 
mlniatratoraT  We  think  not  The  contract 
Is  strictly  personaL  tt  does  not  extend  to 
fhe  belra,  executors,  or  admloistratora 
Blakely.  *^e  detfth  of  the  agent  terminates 
the  agency."  and  the  only  exception  to  this 
nrie  Is  'Where  tbe  poWOT  -or  wthosiity  iln  the 
tblng^teaotaaUy  Tested  la  4tae  banc;  ahdttte 
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reason  for  this  exception  Is  tbat  tlie  agent, 
having  the  legal  title  to  the  property  vested 
In  himself,  la  capable  of  transferring  It  In  fals 
own  name,  notwithstanding  the  death  of  bla 
principal.  No  such  title  Is  vested  In  Blakely. 
The  contract  expressly  provides  that  "the  ti- 
tle and  ownership  of  this  property  remain  in 
the  principal  until  disposed  of  under  the  pro- 
visions of  this  contract"  The  only  interest 
Blakely  had  in  it  was  to  receive  commission. 
The  notes  were  all  made  payable  to  the  com- 
pany, and  the  fact  that  a  special  agent  of 
the  company  was  there,  exercising  acts  at 
ownership  over  it,  directing  Its  sale  and  dis- 
posal, within  a  very  few  days  after  Blakely's 
death,  strongly  indicates  that  the  company 
so  tmderstood  this  contract.  All  that  is  re- 
quired of  any  administrator  is  to  make  an 
Inventory  of  everything  belonging  to  the  es- 
tate, and  to  admlnistOT  the  same  according  to 
law.  They  were  not  authorized  to  tate  poB- 
session  of  this  property.  It  la  not  shown  that 
they  ever  cliarged  thMnselves,  in  their  repre- 
sentative capacity,  with  these  notes,  or  that 
they  brought  them  Into  their  accounts  with 
the  estate,  or  that  they  were  made  subject  to 
the  decree  of  the  probate  court,  or  that  the 
estate  had  any  use  thereof,  or  derived  any 
benefit  therefrom;  and  the  mere  fact  that 
they  received  commlssl(»is  on  the  sales  made 
Is  not  BufBcient  to  render  the  estate  liable.  The 
record  presented  in  this  case  is  very  Imper- 
fect It  la  difficult  to  tell  what  It  purports  to 
contain,  except  all  the  evidence.  It  falls  to 
show  that  It  is  a  fidl  record  of  an  the  pro- 
ceedings had  in  this  case.  The  lodgment  of 
the  district  court  will  be  affirmed.  All  the 
Judsee  omcaiTliig. 


FREEMAN  et  aL  v.  McATBB. 

(Oonrt  of  Appeals  of  Kansas,  Northern  Depart- 
ment, C.  D.    Sept  12.  1896.) 

Appsal  Bond— SovriciBKOT. 
In  an  action  before  a  justice  of  the  peace 
a  judgment  was  rendered  against  the  defend- 
ant C,  a  minor,  for  whom  S.  appeared  as  guard- 
ian ad  Utem,  In  an  appeal  to  the  district  coort 
by  the  defendant,  the  appeal  bond  recited  that 
S.,  guardian  ad  litem  for  C,  "hitends  to  appeal 
firom  a  judgment  rendered  a^Unst  them  in  favor 
of  ^e  plaintiff."  and  waa  conditioaed  that  the 
defendant  would  proeecnte  his  appeal  to  effect, 
and  without  unnecessary  delay,  and  satisfy  such 
judgment  and  costs  as  mlgfat  be  rendered  againat 
him.  Bdd,  that  the  bond  Is  not  so  defective  as 
to  be  void,  and  the  sureties  thoeon  are  liable 
for  the  payment  of  the  judgment  rendered  on 
the  appeal  against  the  defendant. 
(Syllabus  by  the  Coort) 

Error  from  district  court;  Marshall  county; 
■  B.  B.  Spilman,  Judge. 

Action  by  E.  H.  HcAtee  against  W.  H.  H. 
Freeman  and  another  on  an  appeal  tKmd. 
Fmu  a  judgment  for  plata&tlff,  defendant 
Freonan  brings  error.  Affirmed. 

W.  H.  H.  Freeman,  for  plaintiff  bi  error. 
Jool  a.  Broofbteo,  for  defendant  la  eoiiK 


CLARK,  J.  The  petition  herein  alleges,  in 
snbstauce,  that  In  a  certain  action  pending 
l)efore  H.  W.  Chapman,  a  justice  of  the 
peace  of  Blue  Rapids  township,  in  Marshall 
county,  on  the  14th  day  of  May,  1887,  the 
plaintiff,  E.  M.  McAtee,  recovered  a  personal 
Judgment  against  one  W.  T.  S.  Oritchtleid  for 
966.65  damaged  and  ^.20  costs;  that  Crltch- 
fleld  was  a  minor,  and  that  one  H.  K.  Sharp 
was  du'y  appointed  guardian  ad  litem,  and 
represented  the  defendant  in  said  court;  that 
said  defendant  and  his  guardian,  desiring  to 
appeal  from  said  judgment  to  the  district 
court  of  Marshall  county,  caused  to  be  exe- 
cuted and  filed.  In  due  time,  with  the  jus- 
tice, an  undotaklng  which  was  signed  by 
Fred.  Lynd  and  W.  H.  H.  Freeman,  a  copy  of 
which  Is  attached  to  the  petition,  and  whlcli. 
omitting  the  signatures  thereto  and  indorse- 
ments thereon,  and  the  title  of  the  action  In 
which  the  undertaking  was  glYcn,  is  In  the 
following  words:  "Whereas,  the  defendant  H. 
K.  Sharp,  guardian  ad  litem  for  W.  T.  S. 
Critchfield,  Intends  to  appeal  from  a  Judg- 
ment rendered  against  them  in  favcnr  of  the 
plaintiff,  E.  M.  McAtee,  on  the  14th  day  of 
May,  1867,  by  the  undersigned,  justice  of  the 
peace  of  Blue  Rapids  City  township,  In  said 
county:  Now  we,  the  undersigned,  residents 
of  said  county,  bind  ourselves  to  said  plain- 
tiff in  the  sum  of  two  hundred  and  fifty  dol- 
lars that  said  defendant  ahall  prosecute  hia 
appeal  to  effect  and  without  unnecessary  de- 
lay, and  satisfy  sndi  judgment  and  costs  aa 
may  be  rendered  against  him  thm^"  The 
"petition  further  alleges  that  said  nndo-taklng 
was  duly  approved,  and  that  thereafter  said 
cause  was  duly  tried  in  said  district  court 
upon  appeal,  and  judgment  waa  therein  ren- 
dered in  favor  of  McAtee,  and  against  Critch- 
field, for  $87.77  damages  and  9»H.20  costs; 
ttiat  no  part  of  said  Judgment  bad  been  i>ald; 
{hat  execution  had  been  issued  th««on,  and 
had  hem  returned  wholly  unsatisfied, — and 
conduded  with  prayer  far  judgment  against 
the  obligors  on  said  t>ond  tor  the  amount  of 
the  judgment  and  costs  rendered  against 
(Mtchfield,  and  fw  costs  of  this  action.  Per- 
sonal service  was  had  on  the  defendants. 
Freeman  Interposed  a  demurrer  to  the  peti- 
tion on  the  ground  tliat  it  did  not  state  facts 
suffld^t  to  constitute  a  cause  of  action.  The 
demurra*  being  overruled,  the  defendant  an- 
swered to  the  merits.  The  sufficiency  of  the 
allegations^  of  the  petition  was  again  ctial- 
lenged  by  an  objection  to  the  Introduction  of 
any  evldoice  thereundw.  This  objection  waa 
also  overruled.  Thereafter  a  trial  was  ^y 
had,  and  a  judgment  was  rendered  In  favor 
of  the  plaintiff  for  9161.36,  the  amount  due 
on  the  Critchfield  judgment  Including  the 
costs  therein.  Freeman  brings  the  case  here, 
and  seeks  a  review  of  the  several  rulings  of 
the  court  but  owing  to  the  eondIti<ui  of  the 
record,  the  only  question  before  this  coort  la 
as  to  whether  or  not  the  pleadings  set  forOk 
a  cause  of  action  againat  Freeman. 

1!be  plalntUC  In  mar  "T"t™fi  tliat  tbe 
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bond  shows  upon  Its  face  tliat  it  was  glTen  to 
effect  an  ap^Ieal  from  a  judgment  reDdered 
a^inst  Sharp  as  goardian  ad  litem  for  Crltch- 
flcld,  and  was  an  ondertaklng  on  the  part  of 
the  sureties  that  Sharp,  aa  such  guardian, 
Ehould  prosecute  such  appeal  to  effect,  and 
should  eatJafy  any  Judgment  which  might  he 
rendered  against  h^  and  that,  as  the  petl- 
ti<in  does  not  disclose  a  judgment  tu  the  dis- 
trict court  against  the  guardian  ad  litem,  no 
rause  of  action  against  Sharp  Is  shown.  As 
before  stated,  the  petition  alleges  that  this 
bond  was  given  in  order  to  effect  an  appeal 
from  a  judgment  against  Crltcbfleld  in  an 
action  wherein  Sharp  was  diriy  appointed 
jruardian  ad  litem,  and  that,  in  the  district 
court,  upon  said  appeal,  the  plaintiff  recov- 
ered a  Judgment  against  Crltchfleld.  The 
statute  provides  that  the  party  appealing 
Bli.ill  enter  Into  an  undertaking  to  the  ad- 
Torse  party,  conditioned  that  the  appellant 
will  prosecute  the  appeal  to  effect,  and  with- 
out unnecessary  delay,  and  that,  if  judgment 
be  rendered  against  him  on  the  appeal,  he 
will  satisfy  such  judgment  and  costs.  The 
undertaking  upon  which  this  action  is  based 
vrns  In  strict  comiHiance  with  the  terms  of 
the  statute,  except  that  It  referred  to  the 
giKH-dtan  ad  litem,  Instead  of  the  minor,  as 
appellant  From  the  pleadings  It  appears 
that  this  Instrument  was  prepared  by  the 
plaiutiff  in  error,  as  attorney  for  Crltchfleld, 
and  that  the  object  In  view  when  It  was  exe- 
cuted— the  perfecting  of  an  appeal  to  the  dis- 
trict court  from  a  Judgment  in  favor  of  Mc- 
Atee  and  against  Crltchfleld— was  attained. 
While  the  Judgment  before  the  justice  of  the 
peace  was  rendered  against  the  minor,  and 
the  undertaking  should  have  shown  the  fact, 
yet  we  do  not  think  that  the  misdescription 
of  the  appellant  In  the  undertaking  is  for  that 
reason  void,  as  the  district  court  had  ample 
authority,  under  section  131  of  the  Justice's 
Code,  to  have  ordered  a  change  or  renewal 
of  the  undertaking,  and  thus  have  remedied 
any  formal  defect  therein.  The  rights  of  the 
plniutilT  in  error  were  not  prejudiced  In  any 
manner  by  reason  of  Its  informality.  No  one 
was  misled  by  Its  recitals.  We  think  the 
question  at  issue  is  somewhat  analogous  to 
the  one  involved  In  the  case  of  Wilson  v. 
Me-ne-cbas,  40  Kan.  648,  20  Fac.  468.  That 
WHS  an  action  brought  for  the  recovery  of 
spt^cific  persona]  property.  The  real  plaintiff 
and  alleged  owner  of  the  property  Ln  contro- 
versy was  cMie  Shu-ka-see,  a  minor.  The 
action  was  brought  In  the  name  of  "Me-ne- 
clias,  as  next  friend  of  Shu-ka-see,"  and  the 
defendant  filed  a  motion  to  dismiss  on  the 
cruuud  that  the  action  was  not  brought  in 
tite  name  of  the  real  party  In  interest;  but 
the  supreme  court  held  tliat  the  alleged  de- 
fect in  the  title  of  the  action  was  simply  an 
Irregularity,  without  any  possible  prejudice 
to  the  defendant,  and  sustained  the  trial 
court  in  overruling  the  motion  to  dismiss. 
For  similar  reasons  we  think  the  court  prop- 
erly held  that  the  pleadings  herein  stated  a 


cause  of  action  against  Freeman.  Aa  the 
record  affirmatively  shows  that  some  of  the 
evidence  which  was  Introduced  at  the  trial 
is  not  before  this  court,  we  are  unable  to  say 
that  the  findings  of  fact  are  without  sup- 
port, or  that  the  court  erred  in  overruling  the 
motion  for  a  new  trial.  The  Judgment  will 
therefore  be  affirmed. 


CASNER  T.  CRAWFORD  et  al. 
(Conrt  of  Appeals  of  Kansas,  Nortberu  Depart- 
ment, O.  D.    Sept  12,  1896.) 
TaiAL— Genekal  Finding— BufFiciKNCT—SDBSE- 
que:nt  MobtoaObb  ik  Good  Faith. 

1.  Where  a  case  la  tried  by  the  court  witfaont 
a  jnri',  the  general  finding  and  judgment  include 
every  material  fact  nccefiaary  to  austain  such 
judgment  Morris  v.  Trumbo,  1  Kau.  App. 
150,  41  Pac.  974. 

2.  A  Bubsequent  mortgagee  with  notice  of 
prior  mortpage  is  not  a  Bubaequent  mortgagee 
m  good  faith,  under  paragraph  3905,  Gen.  St 
18S9.  The  words.  "subKequent  purchaserH,  or 
mortgagees  In  good  falth,''^  in  said  paragraph, 
mean  only  purchasers  and  mortgagees  who  pur- 
chased or  took  their  mortaages  after  the  ex- 
piration of  the  year  from  the  filhig  of  the  orlor 
mortgage. 

(Srllabus  by  the  Court) 

Error  from  district  court,  Lincoln  county; 
W.  G.  Eastland,  Judge. 

Action  by  E.  A.  Oasner  against  Robert  K. 
Crawford  and  another.  From  a  Judgmoit 
for  defendants,  plalntlfC  brings  error.  Modi- 
fied and  affirmed. 

Fred  W.  Caaner,  for  plaintiff  in  error.  Ol 
B.  Daughters,  tor  defendants  In  em». 

OILKCSON,  P.  J.  The  plaintiff  In  error 
(and  plaintiff  below)  claims  ownership  and 
right  of  possession  to  one  brown  horse,  nam- 
ed "John,"  one  bay  mare,  named  "Baldy," 
and  one  horse  colt,  named  "Charley,"  by 
virtue  of  a  chattel  mortgage  executed  by  one 
John  Marshall  on  the  12th  day  of  Novemt)er, 
18Sd,  and  filed  for  record  November  27,  1889. 
The  mortgage  declared  upon  Is  dated  July  6, 
1SS8,  and  recorded  November  27,  1889,  and 
shows  as  follows:  One  bay  horse,  named 
"Dexter,"  one  bay  mare,  named  "Daisy,"  and 
farm  harness.  Also,  second  mortgage,  subject 
to  one  held  by  Crawford,  on  one  bay  horse, 
one  bay  mare,  and  all  the  Increase  of  said 
stock.  J.  T.  Crawford  claims  title  by  virtue 
of  three  mortgages  executed  by  John  Mar- 
shall, and  possession  thereunder,  as  follows: 
(1)  Mortgage  dated  October  20, 1888,  and  filed 
November  5,  1888,  on  one  dark  brown  horse, 
aged  5,  named  "John,"  and  one  bay  mare^ 
aged  11,  named  "Baldy."  (2)  Mortgage  dat- 
ed October  21,  18S9,  filed  November  2,  1885*, 
on  one  brown  horse,  6  years  old,  known  as 
"John,"  one  bald-face  mare,  with  two  wUite 
Und  feet,  named  "Baldy,"  and  one  red  cow, 
five  yeais  old.  (3)  Mortgage  dated  Octobu 
21,  1S90,  filed  October  28,  1800,  on  one  brown 
horse,  7  years  old,  named  "John,"  one  tight 
bay  mare,  12  years  old,  named  "Baldy,"  one 
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coH,  7  numttN  oVU,  mmcd  •'Ghaitey,"  and  «U 
inoraaae.  The  trial  court.  Jury  being  waived, 
Coimd  Cor  Uie  defoidaiits,  tbat  tbey  were  tke 
oecfal  ownsn  and  entitled  to  the  poflstBrion 
of  all  .tbe  pnp&ty  described  la  platntUTs  affl- 
davU  at  >the  time  4if  tbe  commoiaefDent  al 
asM  action,  and  tbat  the  vatne  of  tbe  -paa- 
seasion  and  special  ownerahip  in  eald  prap- 
erty  to  said  defendants  1b  $112.70.  and  ren- 
dered judgment  for  that  amount  Under  this 
finding  all  questlona  of  fact  are  settled,  and 
we  think  .the  flndivgs  am  fnUr  -austataied  by 
the  evidence. 

The  piftintijir  contends,  and  Introduces  some 
testimony  upon  that  point,  that,  notwith- 
standing the  jnortsage  shows  It  was  .nude  on 
the  eth  day  of  July,  U  was  not  in  flact 
made  nntU  the  I2th  4ay  of  NoveonlMr.  U((^u, 
but  was  dated  back  ao  m  to  corcespond  with 
the  notes  secured  thereby.  JSven  admitting 
this  to  be  true,  Onawfotdte  mortgage  of  Octo- 
ber 21,  1888,  which  was  filed  Movwffbsr  % 
18S9,  was  In  fnll  force  and  effect  when  she 
took  her  monsace,  and  when  she  Hied  It  for 
neord,  -and  earercd  tbe  identical  pn^erty  she 
<dalms.  How  can  she,  then,  be  a  'subsequent 
mortgagee?  "A  subsequent  mortgagee  with 
notice  of  prior  mortgage  is  not  a  subsequent 
mortgagee  In  .good  faith,  under  paragraph 
3905.  Gen.  St  1889.  Tbe  words  'subsequent 
purchasers'  and  'subsequent  mortgagees  in 
good  faith,'  In  paragraph  SBOQ,  mean  mly 
purchase  and  mortgagees  who  purchased  or 
took  tbelr  mortgages  after  the  expiration  of 
the  year  from  tbe  filing  of  the  mortgage." 
Howard  T.  Bank.  44  Kan.  S4»,  24  Vac.  tl«3. 
And  that  'She  had  notice  «f  a  mmtgage  In  fa- 
vor of  Crawford  Is  shown  by  tbe  recital  in 
her  mortgage.  But  they  say,  '*thls  mortgage 
was  released,  and  tbls  gave  us  a  Itrst  mort- 
gage." This  Is  not  Bustafaied  by  the  eTldeoiice. 
The  testhnony  shows  that  J.  T.  Crawford,  tiie 
owner  of  these  mortgages,  has  resided  In  Col- 
orado for  10  years;  that  Itobert  OrawfotH 
and  bis  brother,  Grant  taave  bad  the  control 
and  m ana merit  of  these  mortgages  and  tbe 
debts  secured  tberdby  erehl8^rely;  and  iSiat 
neither  he  nor  bis  brotiia'  erer  auQiorteed  any 
one  to  release  this  mortgage.  And,  again, 
there  Is  not  a  particle  of  testimony  to  shDw 
that  the  colt  Charts,  which  was  taken  as  the 
Increase  of  tbe  mare  Baldy,  was  Baldy's 
colt,  or  even  to  show  tbat  the  "Imy  -mane" 
mentioned  In  the  C3a8ner  mortgage  was  the 
mare  Baldy.  On  the  other  hand,  tbe  eocrten- 
tlon  of  the  defendants  tbat  them  mortgages, 
from  1S8U  to  1890,  constituted  but  one  trans- 
action,—were  simply  renewals  of  tlM  ttrat,— 
Is  upheld  by  a  great  preponderance  of  tlie 
testimony. 

With  regard  to  the  nsmious  interest  being 
Included  In  the  judgment  we  think,  if  the 
trial  court's  attention  had  been  called  to  It 
he  would  have  stricken  it  oat,  and  sbonld 
haTe  done  so.  As  to  this;  we  will  modify 
the  judgment  to  S104.&0.  and,  -with  this  mod- 
Iflcation,  the  judgment  of  the  court  In  all 
other  respects  will  be  affirmed. 


TRAVBLBRB*  INS.  CO.  T.'  BTtJCKL 
(Oonrt  <tf  Appeals  of  'Kansas,  Sontfaem  Depart- 
ment C.  D.   Bept.  5,  Itm.) 
UoaTOAQBs— Pailurb  to  Discbakqb— Dviwm- 

AonON  rou  PBK4UrT-4^IT«TKMIS— 

ATrAoaMBirr— iFlmdi  ita. 

1.  Chapter  17G,  •{  0,  lAwe  1888,  sothDrlMs  a 
sttechiuent  agaiust  the  .property  ot  a  foreixa 
corporation  for  a  refusal  or  neglect  to  release  a 
uortgHKe  on  wal  -estate  When  The  mortgage  bai 
keen  iully  paid  and  demaad  -proferly  -made. 

2.  An  action  to  recorer  a  penaJtr  tor  failing 
to  discharire  of  record  a  mortgage  which  had 
been'fulh^  paid  and  satlflfled  camiot  be  maidtain- 
ed  until  a  demand  for  auch  dlndia^  has  bMo 
made,  and  it  can  ralj  be  ^broogbt  within  oas 
year  after  the  oaoae  of  action  accroea;  bat 
where  no  demand  Is  madf  ontU  more  tbao  one 
year  after  a  demand  shodN  'have  tem  made, 
the  actiM  to  reoorer  tbe  .pauiU7  Is  baired  bv 
the  aUtate  .of  ymltatioaa.  Way  v.  aohiflllil, 
86  Pac.  833,  S3  Kan.  2tt. 

(Syllabns  hy  the  Court) 

Error  from  distzlct  court  McPhstaoo  coud- 
ty;  Lndan  Barl,  Jndga. 

Action  by  -JBoijanaln  J.  .Staekl  «calnat  tbe 
l>aTelas'  Insuranec  Comjwny-  Pmn  a  Jadf> 
raent  for  plaintiff,  dafondant  .tirlii  «nor. 
Rrreraed. 

Tbta  snft  'WHS  eomm«nc»S  tm  tbe  I4tb  day 
of  Pebmary,  1^91,  by  the  defendant  In  e^ 
ror,  hi  the  district  court  of  MePherson  coun- 
ty, to  recover  the  statutory  penalty  for  re- 
fusing to  -release  a  mortgage  on  real  estate 
situated  in  fbat  county.  The  plalntW  below 
alleges  the  bontowlng  of  tbe  money,  the  ese- 
cution  cff  the  mortgage  on  kinds  to  secure  tbe 
payment  thereof,  the  payment  Of  the  mort- 
gage to  E.  G.  Clark  as  agent  for  the  mortga- 
gee, demand  for  tbe  release  of  the  mortgage, 
and  tlie  refusal  to  >do  so.  As  a  second  cause 
■fft  action  the  plaintiff  tielow  alleges  that  the 
mortga^  Is  a  cloud  on  bis  title,  and  that 
the  defendant  Twlow  wrongftiHy  dalms  a  Men 
on  the  mortgaged  prcsntsee  by  virtue  of  such 
•mor^ge,  and  asks  to  have  the  mo rt gaff 
canceled  and  satisfied  of  record,  and  the  i 
cloud  removed  from  his  title.  At  tlie  com- 
Boicement  of  this  action  tbe  [flahitifr  below 
filed  an  afHdavlt  an  nndertaklng  for  an  at- 
tachment and  set  out  that  the  defendant  be- 
low was  a  foreign  corporation,  and  procured  j 
the  'Istmhig  or  an  order  of  attachment  ajramst  I 
the  property  of  defendant  below,  and  caused 
the  ^hertff  -of  McPheiwm  -county  to  seiKe  tbe 
lands  and  tenements  of  said  Aerentlant  un- 
der the  wttachttent  The  platntltf  below  also 
■filed  an  affidavit  to  T)bmta  serrtce  tm  the  said 
Insurance  company  by  puMiraticm,  allfnclng 
that  it  was  a  nonrraldent  of  the  smte  of  Kan- 
sas, and  service  dt  snmmons  could  not  be  ob> 
talned  on  It  tn  this  state,  and  publlcatltm  was 
duly  made  on  March  31,  1H!)1.  Tbe  ImmraBce 
company  made  a  special  appearance,  and 
filed  a  motion  to  set  aside  the  service  by  pub- 
lication, for  the  reaaon  tbat  it  was  an  Insur- 
ance company,  and,  as  such  Insurance  com-  ' 
pany,  had  compiled  with  the  laws  of  the  I 
state  of  Kansas,  and  that  personal  oervtce 
could  be  had  on  It   TTjc  motion  was  otcp-  I 
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rnled.  and  tesorance  company  duly  ex- 
cepted. Defendant  below  also  moved  to  dls- 
flolre  the  attachmeDt,  which  was  overruled, 
and  duly  excepted  to,  and  defendant  below 
tben  filed  a  smeral  demurrer  to  the  firet 
canse  of  action  In  the  petmon  mt  the  plalnttlT 
bplow,  for  the  reason  that  the  omse  of  action 
was  liarred  by  the  statute  of  limitation.  The 
demurrer  Mnm  OTemiled,  and  the  Inattrance 
company  duly  excepted,  and  afterwards  tiled 
t  Tcrlded  answer  denying  the  agency  of 
Claric  and  also  the  payment  ot  the  mortijai-e. 
t(^tLer  with  a  cross  petition  aaking  Jndg^ 
ment  on  the  note  and  for  foreclosure  of  the 
mortgage.  To  this  answer  the  plaintiff  be- 
low filed  bis  reply.  Upon  these  Issnea  the 
case  was  tried  before  the  conrt  and  a  jury, 
and  resulted  In  a  verdict  for  the  plalntw  be- 
low. The  Jury  also  returned  wtth  their  ver- 
dict qwclal  ftidliMta  of  facts.  l>efenda,nt 
below  filed  a  motion  ftor  a  new  trial,  wtilcb 
was  OTermled,  and  was  duly  excepted  to, 
and  Judgment  was  rendered  by  the  cvurt  for 
the  pftatettfT  below  In  accordance  with  the 
verdict  of  the  Jury.  Tlie  Inmrance  company 
made  csae  bjhI  filed  It  In  the  supreme  court, 
and  the  record  was  duly  certified  to  this  court 
for  rerlew. 

Simpson  ft  Jotinson,  for  plaintiff  tai  error. 
Gnitta.n  ft  Gmttan,  for  defendant  In  error. 

JOHNSON.  P.  J.  <after  stating  the  facts  as 
above).  This  action  was  brought  by  Benja- 
min J.  Stnckl  against  the  Travelers*  Insur- 
ance Oompany  to  recover  S200  as  penalty  for 
refusing  on  demand  to  release  and  discharge 
of  record  a  certain  mortgage  on  real  estate, 
given  by  Stnckl  and  his  wife  to  the  Travel- 
era'  iBsnmnee  Oompany,  and  to  remove  a 
dnud  upon  hli  title  by  reason  of  sncti  mort- 
gage. The  mortgage  vras  given  November 
15,  1887.  The  petition  «f  the  plaintiff  below 
alleges;  Hist  on  ttie  19th  day  of  Novem- 
ber, imK  be  paid  to  one  E.  U.  Claric  the 
full  amount  of  said  note  and  mortgage.  That 
Olnrk  was  the  duly-autborlzed  agent  of  the 
Insurance  company.  That  on  November  3, 
is^i,  he  made  demand  on  the  Insurance  com- 
pany to  release  the  mortgage.  The  demand 
toy  letter  to  the  tnsurance  company,  and 
was  received  by  It  at  Hartford,  Conn,  The 
plaintiff  in  error  states  In  Its  brief  fire  spec- 
ifications of  error  for  which  It  asks  the  consid- 
eration of  this  court,  "We  will  consldeT  only 
surb  of  tlw  assignments  of  error  as  we  deem 
material  to  a  full  determination  of  this  case. 

The  flrst  assignment  of  error  complained  of 
Is  that  the  conrt  erred  In  overruling  the  mo- 
tioQ  of  defraidant  below  to  dlasolve  the  at- 
tachment. Tbta  actk>n  was  brought  under 
chapter  175,  |  1.  l*awB  1889,  which  provides: 
"^iien  any  mortgage  of  real  property  shall 
have  been  paid.  It  shall  be  the  duty  of  the 
mortgagee  or  his  asstgnee  within  thirty  days 
after  demand.  In  case  demand  can  be  made 
by  the  mortgagor,  or  his  heirs  or  assigns,  or 
by  anyone  aetlnc  fbr  «och  mortgagor,  bis 


heirs  or  asslgm,  to  enter  satisfaction  or  catme 
satisfaction  of  such  mortgage  to  be  entered 
of  record  without  charge;  and  any  mortgagee 
or  assignee  of  such  mortgagee  who  shall  re- 
fuse or  neglect  to  enter  satiBfactlon  of  such 
mortgage  as  is  provided  by  this  act  shall  be 
liable  In  damages  to  such  mortgagor  or  bis 
grantee  or  beirs,  in  the  sum  of  one  himdred 
dollars,  together  with  a  reasonable  attorney's 
fee  for  preparing  and  pnsecntlng  snch  suit; 
and  the  plaintiff  in  snch  action  may  recover 
any  additional  damages  that  the  evidence  in 
the  case  will  vnirranL  Civil  actions  may  be 
brought  under  this  act  before  any  court  of 
competent  Jurisdiction  and  attachments  may 
be  bad  as  In  other  cases."  Paragraph  i^d, 
Gen.  St  18"9,  provides:  "Tte  plaintiff  in  a 
civil  Sftloo  for  the  recovery  of  money  may,  at 
or  after  the  comraencemeDt  thereof,  have  an 
attachment  against  the  property  of  the  de- 
fendant, and  upon  the  gnrands  herein  stated: 
Flrat,  When  the  defendant  or  one  of  several 
dcrfendants  Is  a  ferelgn  corporation  or  a  non- 
resident of  this  state;  bnt  no  order  of  attach- 
ment shall  be  Issued  on  the  ground  or 
grounds  tn  tbls'clanse  stated  for  any  claim 
other  than  a  deM  or  demand  arising  upon 
contract,  Judgment  or  decree,  unless  the  cause 
of  action  arose  wholly  within  the  limits  of 
this  state,  .wfalcb  fhct  mtist  be  established  on 
the  trial."  The  statute  authorizes  the  grant- 
ing of  an  attachment  for  refusal  to  enter  sat- 
isfacticHi  of  a  mortgage,  on  demand,  after 
payment  In  fuQ,  as  In  other  cases.  Ilie 
ground  laid  for  the  attachment  In  the  atii- 
davlt  Is  that  the  defendant  below  Is  a  foreign 
corporation;  and.  If  all  other  conditions  exist 
authorizing  the  attachment  of  the  property 
of  a  foreign  corporation,  an  attachment  may 
be  maintained  for  refusal  or  neglect  to  re- 
lease a  mortgage  on  real  estate  that  has  been 
fully  paid,  when  demand  Is  properly  made. 

It  Is  claimed  that  the  petition  and  athdavlt 
for  attachment  of  the  lAalntlff  below  shows 
that  his  cause  of  action  did  not  wholly  arise 
within  the  state  of  Kansas,  and  for  this  rea- 
son an  attachment  could  not  be  maintained. 
The  petition  alleges  the  borrowlug  of  a  cenaln 
Bom  of  money,  the  giving  of  a  note  therefor, 
and  the  execution  of  a  mortgage  on  land  In 
McPIierson  connty.  Kan.,  to  secure  the  pay- 
ment of  the  same,  the  recording  of  the  mort- 
gage In  the  office  of  the  register  of  deeils  In 
said  ooonty,  and  the  pavmeut  of  the  note  and 
mortgage  In  full.  All  of  these  acts  were  al- 
leged to  have  been  done  in  Kansas.  The 
Travelers'  InBurance  Company  being  a  for- 
eign corporation,  and  having  Its  general  of- 
fice and  place  of  business  In  Hartford.  Conn., 
the  demand  for  the  release  of  the  mortnage 
was  made  on  It  by  letter,  and  received  by  It 
at  Its  office  In  Hartford,  Oonn.  The  mort- 
gage Is  alleged  to  have  been  paid  November 
18,  1890,  and  demand  made  November  a,  18U3, 
on  the  Insurance  company,  to  release  the 
mortgage.  Section  190  of  the  Code  of  Civil 
Procedure,  which  specifies  the  gronnds  for 
whli^  an  attachment  may  issue,  provides: 
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"An  attachment  may  Issoe  where  the  defend- 
ant ox  any  one  of  the  defoidantB  la  a  foreign 
ctHporatlon,  or  a  nonreeident  of  the  state,  hot 
no  order  of  attachment  ehidl  be  iBBoed  on  ttm 
grounds  of  fwelgn  Incorporation  or  nonresl- 
dou^  for  any  claim  iMber  than  a  debt  or  de- 
mand arising  upon  c<mtiact,  judgment  or  de- 
cree, milegB  the  cam  ot  action  arose  wholly 
within  the  limits  of  this  state.**  The  cause 
of  action  In  this  cabe  Is  not  a  debt  or  de- 
mand arising  upon  contract.  Judgment,  or  de- 
cree. Then  the  question  arises,  did  the  cause 
of  action  arise  wh(^  within  the  limits  of  this 
state?  The  statute  makes  it  the  dnty  of  a 
mor^;agee  or  his  assign,  whenerer  the  auat- 
gage  has  been  paid  In  fall,  to  eater  satlsfiic- 
tlon  within  SO  days  after  payment  and  de- 
mand to  release  the  mortgage;  and  if  the 
mortgagee  or  his  assign  refuse  or  n^ect  to 
enter  satlsfoction  of  the  mMtgage  within  80 
days  after  payment  and  demand  to  release, 
he  becomes  liable  In  damages  to  the  mortga- 
gor, or  his  grantee  or  heirs,  In  the  snm  of 
$100.  together  with  a  reasonable  attorney's 
fee  for  preparing  and  prosecuting  a  suit  to 
recover  such  damages.  No  rause  of  action 
arises  against  a  mortgagee  or  hia  assign  until 
30  days  after  demand  has  been  made  upon 
him  to  release  the  mortgage.  No  cause  of  ac- 
tion arose  against  the  Travelers'  Insurance 
Company  until  30  days  after  It  received  the 
letter  malclog  demand,  and  It  then  bad  Its 
general  office  and  place  of  business  outside  of 
the  state,  and  the  demand  was  made  outside 
of  the  state,  and  Its  refusal  or  neglect  to  re- 
lease the  mortgage  occurred  ontslde  of  the 
state;  and  upon  these  facts  it  cannot  be  said 
that  the  cause  of  action  arose  wholly  within 
the  limits  of  this  state,  and  the  motion  to 
dissolve  the  attachment  should  have  been 
sustained.    Stone  v.  Boone,  24  Kan.  1337. 

We  pass  now  to  the  third  asslgnmoit  of 
error.  The  defendant  below  demurred  to  the 
first  cause  of  action  set  np  In  the  petition  of 
the  plaintiff  below  for  the  reason  that  the 
petftion  showed  on  Its  face  that  the  plaln- 
tiflTs  cause  of  action  was  barred  by  the  stat- 
ute of  limitation.  The  petition  alleges  that 
he  paid  the  mortgage  in  full  on  November  13, 
1S90,  and  the  only  demand  that  he  made  for 
its  release  was  made  November  3,  HSOa,  by 
letter  delivered  to  the  Travelers'  Insurance 
Company  at  the  city  of  Hartford,  Uonn.. 
three  years  after  the  payment  of  the  mort- 
gage. The  petition  statra  no  reason  or  gives 
□o  excuse  why  the  demand  was  pot  made 
sooner.  This  was  an  action  to  recover  a  pen- 
alty for  refusal  to  release  a  mortgage.  The 
act  prescribing  the  penalty  provides  no  limita- 
tion In  which  the  acticHi  must  be  brought 
He  is,  then,  remitted  to  his  rights  and  reme- 
dies under  the  Code  of  Ctril  Procedure,  which 
limits  his  right  to  bring  his  action  within 
one  year  after  the  right  of  action  arose.  In 
the  case  of  Wey  v  Schofl^d,  53  Kan.  248,  S6 
Pac.  333,  Johnston,  J.,  delivering  the  opinion 
of  the  court,  says:  "While  there  is  some  con- 
tention that  the  whcde  of  the  debt  secured  by 


the  mortgages  had  not  been  paid,  the  prin- 
cipal contoition  Is  that  the  action  to  recover 
the  penalty  has  hem  barred  1^  the  statute 
of  limitations.  Then  being  no  limitation  np- 
on  the  bringing  of  the  action  In  the  statute 
Imposing  the  penalty,  it  can  only  be  brought 
within  one  year  after  the  cause  of  actlcm  shall 
have  accrued.  (Mt.  God^  1 18,  subd.  4.  Be- 
fore an.  action  can  be  maintained  to  recovef 
this  penalty,  a  demand  must  be  made  by  the 
mortgagor  for  the  release  of  Uw  mortgages; 
but  he  cannot  extend  the  statntory  period  at 
limitation  by  an  nnreasraiable  deli^  In  mak- 
iug  such  demand.  Much  more  than  a  year 
dapsed  between  the  time  of  payment,  and 
when  a  demand  for  »  dlschaige  of  record 
might  have  been  made,  befcm  the  demand 
was  actually  made.  The  preliminary  step 
essential  to  the  maintenance  of  an  action  waa 
to  be  taken  by  the  mortgage,  and  It  la  gener- 
ally held  that  a  party  who  most  take  affirma- 
tlve  action  to  obbiin  a  right  or  remedy  cannot 
safely  sit  still  when  he  might  act,  nor  long 
d^y  the  takii^  of  such  Initiatory  st^  as 
would  enable  hUn  to  maintain  an  action, 
and  avort  the  ordinary  p«ialty  of  delay.  The 
statute  of  Umitatlms  *wttl  b^n  to  run  with- 
in a  reasonable  time  after  he  could,  by  his 
own  act,,  have  perfected  his  rlgbt  of  actlrai; 
and  such  reasonable  time  will  not,  in  any 
event,  extend  beyond  the  statatoiy  period 
fixed  for  the  bringing  of  such  action.'  Atch- 
Isw,  T.  &  8.  F.  R.  Co.  V.  Burllngame  Tp..  36 
Kan.  62S,  14  Pac  271;  Bork  v.  Commission's 
of  Douglas  Co.,  46  Kan.  175,  26  Fac  HOX; 
Bauserman  v.  Charlott.  46  Kan.  4S0,  26  Fac 
1051;  Kulp  V.  Kulp,  61  Kan.  348,  32  Pac 
1118;  Bauserman  v.  Blunt,  13  Sup.  Ct  466. 
As  the  demand  was  not  made  until  after  the 
statut<n7  period  of  limitation  had  elaiiaed, 
and  no  good  excuse  Is  given  for  the  delay,  It 
must  be  held  that  the  mortgasw  waa  too  late 
In  bringing  the  action." 

The  Judgment  of  the  district  court  must  be 
reversed.   All  the  Judges  concurring. 


8TATB  V.  HOOK. 

(Court  of  Anneals  of  Kansas,  Southern  Depart- 
ment, C  D.    Sept  6»  1896.) 

Lasciviocb  COBABiTATiox— IsvoaxATloa — Born- 
oisacr— Objbctioms  to  VaBiHOATios — WAivaa. 

1.  Where  an  information  Is  subscilbed  by  the 

county  attorney,  but  verified  by  another  person 
on  infonnation  and  belief,  the  verification  is 
iuBufficient  to  authorize  the  issuing  of  a  warrant 
(or  the  arrest  of  the  accoaed;  but  where  the  ac- 
cused has  been  arrested  onder  a  warrant  and 
withont  objpctlnfi  to  the  warrant  or  the  informa- 
tion, or  verification  of  the  information,  enters 
into  a  recognizance  for  liis  appearance  In  the 
district  court  to  answer  the  charse  in  the  lo- 
formatioQ,  and  he  has  appeared  In  the  court  In 
accordance  with  his  recognizance,  and  volun- 
tarily consents  to  a  continuance  of  the  esse  un- 
til the  next  term  of  the  court,  and  enters  into  a 
new  recognizance  for  his  appearance  at  the  next 
term  of  court,  he  has  by  his  own  acta  waived 
any  right  to  thereafter  Miect  to  the  snttcleMj 
of  the  vnificatlon  of  the  ufonnatiiM. 
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2.  Hie  offense  of  lewd  tnd  Issdrioru  eobabita- 
tka  betwetn  an  munixried  man  and  a  married 
woman,  mider  the  Btatnte,  is  a  joint  oCFense,  of 
which  both  parties  must  be  coilty,  or  neithef. 

3.  In  an  information  charging  the  offense  of 
lewd  and  lascirioaB  abiding  and  cohabiting  be- 
tween an  onmarried  man  and  a  married  woman, 
both  most  be  joined  as  defendants  in  the  same 
Information,  unlesa  one  of  the  parties  be  un- 
known or  since  dead. 

4.  An  information  whidi  charges  that  H.,  an 
onmarried  man,  did  lewdly  and  lasciTionsly  co- 
habit and  hare  sezoal  intercourse  with  one  L., 
a  married  woman,  and  that  the  said  H.  and  L. 
were  not  married  to  eadi  other,  does  not  eliaTee 
the  parties  with  a  Joint  offense,  bnt  diargefl  It 
usninst  the  man  akne,  and  therefore  thm  in- 
formation la  bad. 

(Syllabns  bj  the  Court) 

Appeal  from  district  eoArt,  .Beoo  comity; 
F.  L.  Marttn,  Jtidg& 

W.  B.  Hook  ma  conTleted  of  ludTioos 
cohabltatkm  with  a  marEied  woman,  and  ap- 
peala.  Berosed. 

L.  M.  Fall,  Co.  Att7.,  7.  B.  Dawes,  Attj. 
Qen.,  and  Z.  L.  Wise,  for  the  State,  a  M. 
'Wmiams,  fOT  d^oidant  In  otw. 

JOHNSON,  P.  J.  TiOm  la  a  criminal  proae- 
caUon  commenced  on  the  8d  day  of  Septem- 
ber, 1885,  In  the  dlBtrlct  conrt  of  Reno  conn- 
ty,  Kan.,  against  W.  B.  Hook,  in  which  It  Is 
charged,  in  the  information  filed  against  blm, 
Uiat  at  the  connty  of  Reno,  in  the  state  of 
Kansas,  he  unlawfully.  wlUfnlly,  lewdly,  and 
laadTioiislT.  and  contlnuoiisly  from  the  28th 
day  of  May.  18%,  to  the  filing  of  the  Infoiv 
matlon,  did  abide  and  cohabit  with  one  Mag- 
gie Lodcwood,  a  married  woman,  and  they 
did  80  unlawftOly  cohabit  with  each  other, 
and  then  and  there  have  sexual  Intercoorse 
with  each  other,  he.  the  said  W.  B.  Hook,  be- 
ing an  unmarried  man,  and  she,  the  aaid  Mag- 
gie Lock  wood,  being  then  and  there  a  married 
woman,  and  haTlns  a  husband  living,  and 
they  not  being  man:  .1  to  each  other.  The 
Infbnnatkm  was  subscribed  by  the  connty 
attorney,  but  was  verified  In  the 'following 
words:  "State  of  Kansas,  Keao  Coonty— as.: 
I,  Earnest  Loefcwood,  do  stdemnly  swear  that 
the  &cts  set  forth  in  the  within  Information 
are  tme,  as  I  am  informed  and  verily  be- 
lieve. So  help  me  God.  Elamest  Lockwood. 
Sobscribed  and  sworn  to  before  me  this  3rd 
day  of  Sept,  1895.  Z.  L.  Whinery,  Clerk  Dis- 
trict Oonrt."  On  the  filing  of  the  Informa- 
tion the  deik  of  the  said  court  issued  a  war- 
rant for  the  arrest  of  the  defendant,  and  he 
was  arrested  nnda-  said  warrant,  and,  with- 
out any  objectlous  thereto,  gave  a  recogni- 
zance for  his  appearance  at  the  Septeml)er 
term,  1S95,  of  tbe  district  court.  The  case 
was  continued  to  the  Pecemt>er  term  on  the 
3d  day  of  December,  1895.  The  defendant 
filed  a  motion  to  quash  the  Information  for 
the  reasons  that  the  information  did  not  state 
fiurts  Bufflcient  to  constitute  an  ottenBe;  that 
the  court  had  no  Jurisdiction  to  hear  and  de- 
termine the  same;  and  because  the  Informa- 
tloB  is  not  such  aa  la  required  by  law;  that 
the  fnfbnnatloa  la  not  verified  as  required  by 


law.  The  motion  was  ovwruled,  and  the 
defendant  excepted.  On  the  4th  day  of  De- 
cember tbe  defendant  filed  a  motion  to  set 
aside  the  recognizance  for  his  appearance, 
because  the  court  lias  no  jurisdiction  of  said 
action,  and  because  the  information  filed  In 
the  cause  does  not  state  facts  sufilclent  to 
constitute  an  offense  under  the  laws  of  Kan- 
sas, and  the  InfoTmatlon  Is  not  verified  as  by 
law  iHovlded.  This  motion  was  overruled, 
and  defendant  duly  excepted.  And  on  the 
said  4th  day  of  December  the  defendant 
waived  arraignment,  and  pleaded  not  guilty 
to  Information,  and  the  case  was  thereupon 
tried  before  the  court  with  a  Jury,  and  the 
Jury  returned  a  vardlct  of  guilty  of  lewdly 
and  lasciviously  abiding  and  cohabiting  with 
Maggie  Lockwood  In  manner  and  form  as 
charged  In  the  information  Motions  for  a 
new  trial  and  In  arrest  of  Judgment  were 
filed,  and  each  overruled,  and  defendant  duly 
excepted  to  the  ruling  of  the  court  thereon, 
and  the  court  then  pronounced  a  Judgment 
in  accordance  with  the  verdict  Defendant 
filed  a  bill  of  exertions,  and  appealed  tbe 
case  to  this  court,  and  aaks  that  the  Ju^- 
ment  may  be  reversed. 

The  defendant  was  charged  with  the  crime 
of  adultery,  under  section  232.  c.  81,  Gen.  St 
1889.  The  district  court  has  Jurisdiction  of 
the  crime  charged,  and  had  acquired  Jurisdic- 
tion over  tbe  defendant  by  his  giving  a  recog- 
nizance to  appear  In  the  court  and  answer 
the  charge  against  him,  without  objecting  to 
the  Information,  or  the  verification,  or  the 
warrant  for  his  arrest 

The  first  reason  urged  why  the  Judgment 
should  be  reversed  is  that  the  court  erred 
In  overruling  the  motion  to  quash  the  infor- 
mation, because  It  Is  not  properly  verified. 
Section  67  of  the  Code  of  Criminal  Procedure 
requires  all  Information  to  be  verified  the 
oath  of  the  prosecuting  attorney  or  complain- 
ant, or  some  other  person.  The  provision 
of  this  section  was  doubtless  Intended  to  se- 
cure the  oath  of  some  person  to  the  informa- 
tion that  had  personal  knowledge  of  the  facta 
charged  therein,  to  swear  to  the  truth  of  tbe 
same,  so  as  to  authorize  the  issuing  of  a 
warrant  for  the  arrest  of  the  accusM  party. 
Section  15  of  the  bill  of  rights  In  the  constitu- 
tion reads:  "The  right  of  the  people  to  be 
secure  In  th^  person  and  prcq;>erty  against 
unreasonable  searches  and  seizures,  shall  be 
Inviolate;  and  no  warrant  shaH  Issue  but  on 
probable  cause  supported  by  oath  or  alUrma- 
tlon,  particularly  describing  the  place  to  be 
searched  and  the  person  or  property  to  be 
seized."  Until  some  pMSon  having  a  knowl- 
edge of  the  facta  constituting  a  crime  can 
swear  to  it  positively,  no  warrant  can  be 
lawfully  Issued  for  the  arrest  of  the  person 
charged.  The  verification  of  this  Informa- 
tion was  not  such  as  to  authorize  the  clerk 
to  Issue  a  wamnt  for  the  arrest  of  the  de- 
fendant, and  would  have  been  a  fatal  defect 
in  the  Information,  had  the  objection  been 
taken  at  the  proper  time.   Tliere  are  eertaln 
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dtfocta  In  criminal  pleftdtiias,  ae  mil  8«  lo 
cJtU  plMuUogB,  tbat  are  waived  by  failure  to 
object  to  the  pleadlnBi  at  the  proper  time. 
Wben  tbe  defendant  was  arrested  under  Use 
namuit  Issued  by  tbe  clerk,  and  gaTe  bla  re- 
oogjUxance  tor  bis  a(4»earance  In  tbe  district 
court,  tbere  to  answer  tbe  cba:«e  comalned 
In  tbe  InfonnattoB.  b7  tbereofter  volun- 
tarily consenting  to  a  contlnnauce  of  tbe 
cose  to  tbe  December  tern  of  court,  and  g\T- 
tng  a  recognizance  for  bis  appearance  at  tbe 
December  term,  be  waived  any  rlgbt  tbere- 
after  to  objeet  to  tbe  mere  verlbealloa  of  tbe 
Information.  State  v.  BJorlUawU  m  K-ao. 
377,  8  Pac.  381;  State  v.  Ijwgton.  iB  Kan. 
375.  11  Pac  lOdu  In  tbe  last  cbm  dted  tbe 
supreme  court  says:  "We  tblnk.  wben  tbe 
defendant  entexod  into  a  rscosnfz&nce  for  Us 
sppsBCBJce  at  court,  wltbout  making  an;  ob- 
jectiom  to  tba  snfliclencf  of  tbe  warrant,  or 
tbft  su^eBC7  wt  tbe  intomattsn,  cm  tbe  aulll- 
dency  of  tin  vedflcatlon  tberaot  he  waAved 
tbe  sDDpoaedtdsCBcbi  In  tbe  veilAcatloDt  of  tbe 
Information,  and.  the  irregniarity  in  issuing 
tbe  wai-Eant  wltboqt  a  ntUcleat  vnrMlcattoa." 
In  tbe  case  of  State  t.  Klackini>B>  Itt  Kan. 
615.  5  Pac.  175,  tbe  learned,  Judae  dellvorlag 
the  opinion  says:  "An  luCormatUm  or  e«m- 
plalnt  unter  tb«  pnblbUoir  law.  vniOed  in 
•ccwdanca  ^tb.  lecdon  12  ot  sncb.  law  (oow 
paragnpb  %43„  Qm  St.  UttUK  la,  sa  fac  «s 
tbe  TerificfljOoik  Is.  cQacecofld..  inttiGlent  Cor 
anj  xHirpoae  mcept  venely.  for  tba  purpose 
ot  issuing  a  wajRsnt  tbr  tbe  arrest  of  tbe  da- 
tmdant.  Sucb  aa  Infonnatlon,  tbns  TenUsd, 
may  proper^  be  flied  tbe  countyi  attoni^; 
a  trial  niay-  be  nBopedyi  bad.  tbareon;  a.  em- 
TlctJon  may  jftofaviv  toVgm  tbe  trial;,  and 
tibe  defendant  maj  nropcily  be  sentenced  up- 
«n  aucb  conviction.  Ot  counw,  before  a  wac> 
cant  la  Issnsd,  for  tbe  arrest  of  tbe  defienil- 
aat,  m.oatb  or  afllrmatlon.  witbia  tbe  meaur 
ln«.  of  sBcUon,  15.  oC  tbe  bill  of  rigbts,  sbeuld 
^>o^  auute.  sbowlng  poobaXUe  cause  to  beUere 
tbe  defje«daat  guilty;,  but  nevectbeljwa  wben 
tbe  defeadant,  wltbout  objection*  pleads-  to 
tbe  merits  of  Uie  action,  and  goes  to  trial.,  be 
mlTes.  aU  Irregularltlea  In  tbe  verlfloaUoa  of 
the  Information,  and  cannot  afterwards  be 
beand  to  qnestlao  tbe  regnlailty  w  validity,  of 
any  proceedlnga  in  tlw  ease,  if  be-  uxgea  n» 
othes  obJiectlon.  than  that  snrii  verlJIcatlon  Is 
Insufficient"  Tbe  Informatltm.  being  sub- 
scribed by  tbe  cowtty  attorney,  and  verified 
by  anotbffiT  party,  altbougb  tbe  verfftoatloa 
was  defective,  did  not  rendu:  tbe  Information 
void.  The  defect  having  been  waived  biy 
tbe  defendant.,  tbe  motion  to  quash  on  that 
account  was  properly  overruled. 

Thla  bringB  ua  to  the  more  aertous  objec- 
tions to  the  Information,— wbetber  It  charnes 
a  public  oCTense  of  which  the  defendant  could 
be  ctmvlcted;  whether  an  lufomatioa  on- 
der  section  233  of  tbe  crimes  and  puusbr 
ment  act.  In  which  the  participation  of  both 
Hocfc  and.  Lockwood.  vrere  necessary  to  con- 
stitute tbe  ofTense  chanced  against  Hook  alone 
ba  sufficient  tQ-aatbortce  a.  convlcUoa  nndsr 


tbe  statute.  It  la  weU  settled  at  oHCiBon 
law  that,  where  an  offcnM-  can  sDlgr  to  caai- 

n^ltted  by  tbe  participation  of  a  certain  num- 
ber of  persons,  the  nnmtter  required  to  con- 
stitute  n  must  be  Jointiy  Indicted.  An  tn- 
diettnent  against  one  of  the  number  required 
to  constitnte  tiie  otTense  could  not  be  sus- 
tained, and  If  a  less  number  tbanare  required 
te  cenatitute  it  be  indicted,  tlw  indletaient  Is 
had,  and  a  conTlctien  could  net  be  sustained, 
as  tbe  q)ectllc  oCTense  would  not  have  been 
properly  charged,  and  as  Uoofc  c<mkl  not 
have  committed  the  offense  withoat  JjoA- 
wood  beteg  guilty  of  tbe  same  crime.  Where 
a  statute  creates  an  offense  which,  fnm  Ita 
nature,  requires  .  the  participation  of  more 
tiutn  one  person  to  constitute  It  a  slu^e  indi- 
vidual cannot  be  charged  with  Its  commis- 
sion, m^ess  In  connection  wltib  a  person  un- 
known. In  tbe  ease  of  State  r.  Bailer*  S 
Blackf.  208.  McKlnney,  delTvering  tbe 
4^ai(»  ef  the  tomt,  aaya:  "Ilw  jfflnclpla  la 
well  settled  that;  where  as  offense  can  only 
be  committed,  by  a  cercata  matoa  of  pai^ 
sons,  the  number  required  to  ccmstitnte  It 
must  be  taidictedi  .to  Justify  »  esnvietkm. 
*  *  *  If  a  lesB'  nmnbsr  than  la  required  to 
constitute  It  be-  not  In^cted,  or  if.  on  trial, 
leas  than  that  nnmber  bft  found  gnUtf.  and 
tbe  othenscLa^ed  be  aqoltted,.  tbe  convtetlso 
could,  not  be  sustained,  as  tbe  ^edOc  otfoise 
would  not  appear  to  bave  been  committed." 
U>.  Wliarton  la  bis  treatlae  on  Orbnlnal  Iaw 
of  the  CntteA  States,  la  secHoa  am,  saya: 
"When  a.  atatnta  craataa  an  offense  wblcb, 
from  ita  natnrst  requires  the  parUslpatkHL  of 
nuea  than  one  pevMn  to  constitute  It,  a  ain- 
Sle  Indlvideal  cannot  be  ehaqced  w4tb  lis 
Qocnmisshni)  onltas  la  ccmnectlon  with  p»- 
sons  uafcnoiwn."  In  aection.  431  tbe  same 
anOwr  aaya:  "bi  riot  and  conqjlnujt,  where 
one  caniwt  be  btdlcted  for  an  offense  oonunlt- 
ted'  by  talms^  alon^  tbe  acqnlttal  of  thoaa 
cbaiiEed  In  the  aame  Indictmaiu  with,  blm  aa 
cQ^f&ttdaal  muati.of  conraa*, extend  to  blm." 
Uk  the  case  of  Oebuy  t.  Pe^iU^  10  Mlctk 
2M.,  an  Information,  charging  that;  at  tbe  city 
of  Detroit,  Ddany.  did  lewdly  and  lasdvloaa- 
ly  associate  and  oohaMt  with  one  Mary  Stev>^ 
art,  Qi  said  dtgF,— be»  tbe  saldi  mMwaa  De- 
lany,  being  then  and  there  ft  raairlcd  ma^ 
and  she,  the  said  Mary  Stewart,  being  then 
and  there  a  woman,  ud  the  said  'nuunas  Ue- 
lanv  and  Mary  Stewart  not-  thea  and  theve 
married  to  each  other,— and  Delany  being 
charged  Individually  with  tbe  offense,  Obrls- 
tiancy,  J.,  delivering  tbe  opinion  of  the  court, 
says,  "The  Informattan  cannot  be  sopported 
unlesa  It  be  foun-l  to  be  a  sulUrlent  charge 
against  botb,  and  upon  which  both  might  be 
tried  uid  convicted."  In  tbe  case  ot  State 
V.  Byron.  20  Mo^  210,  Byron,  an  onmaTTled 
man,  waa  alonr  Indicted  and  convicted  for 
lewd  and  lascivious  cobatritatlon  witb  an  un- 
married woman.  The  supreme  court  held 
the  Indictment  bad.  and  the-  coavlctlim  wrongi 
The  motl<m  to  quaab  tbe  Informatloa  abouM 
bava  been  sustained,,  foe  thai  masoni  tbat  tbe 
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tafbnnatlon  cbarged  Hook  with  tbo  citme 
iloDe^  which  couM  bare  only  be«n  committed 
by  tbft  parUclp«tl(Hi  of  Lockwood.  The  Judg-^ 
meat  of  tbe  district  court  is-  reversed,  and  the 
case  remanded,  with  direcdons  to  set  the  Judg- 
ment of  conviction  aside,  and  to  sustain  the 
motion  to  qoasb  the  inConnatloiL  All  the 
Jadcea  concinrins. 


LONG  ISLAND  INS.  00.  OF  BROOKLYN 

V.  HALL  et  aL 
(Court  of  Anteals  of  Kansas,  Northern  DcfMct- 
metu,  a  D.    Sept.  12.  1896.) 

ISSOKAHOK — Co.'4l>ITIO»   FOK  AFPHAUU  —  PLBAU- 

I  \0— ISSTRCCTlOSa 

1.  In  an  action  to  recovpr  on  a  policy  of  fire 
biminince,  fOr  a  loss  by  Ore,  where  the  policy 
floataiun  the  condition  tnnt,  Id  the  eveot  of  dl»- 

Sivemeat  a»  to  the  wnount  of  loss,  appraiwni 
lU  be  aelpcted  to  ascertain  the  aaine,  etc,  it 
b  Dot  necnsary,  in-  order  that  the  Insured  may 
maintniD  an  action  on  soch  policy,  tliat  h«  ncff- 
stire  this  cooditkia.  The  Detitkn  in  tbl*  eaae 
irirf  to  be  snffident. 

2.  The  decision  in  the  case  of  Tnanrance  Co.  v. 
Ball.  41  Paci       1  Kan.  App.  18,  followed. 

3.  It  is  DOt  safllefent  tint  instnaotions-  contain 
a  camrt  atatemeat  of  the  law  in  the  abstract 
They  sboold  atoo  be  applicable  to  the  Issnes  in 
the  case,  and  the  facts  dlsdoSed  upon  tbe  trfal. 

(Syllabns  tr  tftv  Gonrt) 

Error  Crom  district  court,  Bepablfo  coxmlj; 
F.  W.  Sturges,  Judge. 

Action  by  M.  E.  Hall  and  anotber  against 
the  Ixing  Island  Itasaranoe  Company  of 
Bnwklyn.  From  a  judgment  for  plaioUffa,  de- 
fendant iHinga  error.  Affirmed. 

H.  M.  Jackstm,  for  plaintiff  In  erasr.  NoUe 
ft  Hogin,  for  def endUitB  In  error. 

OniKBSON.  F.  J:  On  Marcb  fi,  1891..  the 
detendMita  Id  error,  aa  plalutlSsv  commenced 
tiielr  acCion  in  tlw  district  conrt  d  RepubUc 
cDimt7  to  recover  of  plalatlff  in  error,  aa  da- 
ftendant.  the  mm  of  91,000,  on  a.  poUcy-  cT  la- 
snrance  imned  Jainiar7  lA  1800,  upon  a  loas 
by  flrr  aD^ged  to  bav«>  oecarred  on  Uartb.  0. 
1890.  Trial  twd  befove  court  and  jucy,  gen- 
eral venUct  tvtumed  by  jury,  and  Judgmcat 
rendered  thereon  In  favor  of  the  plaintiffs  be- 
low In  the  som  of  tS&O  and  coata.  Motion  for 
new  trial  filed  and  overruled,  judgmoit  re»- 
dered  upon  verdict,  and  defendant  below 
brings  case  here  for  review. 

The  petition  In  tbla  caae  contalna  the  gen- 
eral allpgationa,  via.:  Tbe  Incorporation  of  tbe 
defendant  Tbe  Issuance  of  the  policy  for  tbe 
term  of  one  year,  and  the  paryment  of  tbe 
premium  thereon  to  insnre  against  tbe  loss 
by  Are.  not  to  exceed  the  som  of  $1,000,  on  a 
stuck  of  general  mefhandlse.  Permission  to 
carry  otiter  and  additional  insurance  not  to 
exceed  tbe  amonot  of  93.000.  That  at  the 
date  of  tbe  loss  tbe  policy  was  in  fall  force 
and  effect  That  tbe  loss  occurred  on  tbe  0th 
of  March,  1809.  That  tbe  stock  of  m^riiaa- 
dfaie  inanred  was  entlreAy  deatroyed  try  fiia, 
except  aneb  tlUa^-  a»  «b  ajwwMlmllr  maa- 


ttoned.  That  the  stock  of  merdiandiBe  de- 
stroyed was  worth  at  the  time  of  tbe  fire  the 
sum  of  94,447.00.  That  tba  actual  km  to  the 
plaintiffs  reaaoD  of  the  fire  Is  94.447.50. 
And  It  f nrtho*  alleges,  that  Immediately  after 
said  loss  they  duly  notified  tlie  defendant  as 
required  by  the  terms  of  said  iiollcy,  and  sub- 
sequently to  the  making  out  odt  the  said  notice 
of  loss  tbe  said  plalntiOa  made  out  and  trans- 
mlttod  to  the  defendant  a  verified  statement 
and  proof  of  loss  as  required  by  the  terms  of 
said  policy;  that  afterwards  they  notified  the 
defendant  that  they  were  ready  to  name  one 
of  the  arbitrators^  and  submit  to  arbitration, 
although  there  had  been  no  dilute  or  dis- 
agreement as  to  the  amount  the  plaintiffs 
onght  to  recover,  the  defendant:  denying  all 
liability  whateves;  ttiat  they  have  performed, 
ail  and  singular,  the  condidoos  and  obllgatlona 
of  said  poUcT,  and:  still  tbe  defendant  baa 
not  paid  tbe  said  loa^  or  any  part  thereof; 
that  they  have  beea  at.  an  actual  loss  of  94^- 
447.50,  and  that  the  said  defendant  is,  by  tbe 
terms  and  conditions  of  tbe  said  policy  of  Id- 
snrance.  Indebted  to  the  plaintiffs  In  the  sum 
of  91,000,  and  that  the  same  is  long  paat  dui^ 
and  entirely  us»atd«  and  tbat  defendant  en- 
tire refnacs  to  pay  the  same;  that  they  hew 
done  and  pavfbnned  each,  and  erery  condition 
of  tbe  said  policy  neeeamy  ta  be  doaa  to  entl- 
de  them  to  recover  tbe  above  sum  of  monc^, 
and  still  tbe  said  defendant  refuses  to  pay  the 
said  losa;  that  the  dcfoadant,  well  knowing 
the  said  snm  of  money  la  still  due  and  unpaid, 
aaid  that  the  plalntifla  are  entitled  to  aame, 
BtlU  refuses  to  pay  the  said  stun  of  money. 
The  orlgtnel  policy  of  Inancance  Is  attached  to 
the  petition  aa-  an  exhibit,  and  made  a  part 
tbereof.  Against  tbla  patttlon  the  defendant 
filed  Ita  motion  to  make  more  definite  and 
certain,  which  was  by  the  court  overruled, 
and  thereupon  filed  their  answer,  contalninff: 
First  A  general  denial  of  each  and  eveoy 
statement,  averment  and  allegation  In  said 
pedtlon  contained,  except  each  a»  are  herein 
expressly  admitted;  Second.  Admlta  It  la  In- 
corpeiated;  the  issoaoce  of  the-  policy  aued 
Bpoa;  a  permiaalon  to  carry  additional  Insur- 
ance as  stated  In  the  petition;  that  the  policy 
was  in  ftill  force  on  March  6,  1680;  that  the 
loss  by  fire  occurred  to  said  stock  of  goods 
so  Insured,  but  tbat  tbe  value,  extent  nature, 
and  amount  of  which  loss  la  to  the  defendant 
unknown,  and  extmt  tbereof.  as  to  value 
and  kind.  Is  therefore  denied;  tbat  the  losa  oc- 
curred on  March  4,  1890,  and  adraltB  that  no- 
tice and  proof  of  loaa  was  served  i^ton  said  de- 
fendant within  the  time  required  by  the  terms 
of  the  policy;  that  the  property  waa  Insured  in 
the  sum  or91,00U;  that  by  the  terms  of  the  pol- 
icy they  were  not  to  be  liable  to  exceed  three- 
fourths  of  its  proportion  of  all  tbe  Insurance 
of  tbe  true  value  of  tbe  property  Insured;  that 
all  of  the  insurance  upon  such  property  at  tbe 
time  of  the  loss  was  94,000.  Third.  Tbat  tbe 
amount  of  lorn  and  damage  olaimed  by  the 
plahitlffs  at  tbe  time  at  tbe  attmipted  adiua^ 
MDt  of  the-  losi^  la  and  faj  tbalr  said  pnof 
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of  loss,  was  largely  In  excess  of  the  trae, 
actual,  cash  valae  of  the  property,  and  of  the 
actual  loss  and  damage  by  them  sustained; 
that  at  the  time  of  making  the  said  claim  and 
value  of  said  property,  and  the  proof  of  loss, 
this  defendant  demanded  the  appointment  of 
appraisers  and  umpire  to  determine  the  amount 
of  said  loss  and  damage,  as  provided  by  the 
terms  of  said  poUcy,  because  the  same  was  ex- 
cessive as  aforesaid,  and  which  demand  was 
refused  and  denied  by  the  plaintiffs,  and  no  ar- 
bitration was  had  of  such  loss,  but  the  said 
plaintiffs  wholly  refused  and  denied  to  this  de- 
fendant the  right  to  have  an  arbitration  and 
award,  and  to  have  the  damages  sustained  by 
said  plaintiffs  by  reason  of  said  fire,  and  for 
which  the  defendant  was  liable,  ascertained 
and  determined  by  said  arbitration  and  award; 
that  on  or  about  the  23d  of  June,  1890,  with- 
out any  arbitration,  award,  or  demand,  and 
without  the  performance  of  the  conditions  of 
said  policy  on  the  part  of  the  plaintiffs,  they 
commenced  suit  In  the  district  court  of  Ke- 
public  county,  Kan.,  against  this  defendant, 
to  recover  the  amount  of  the  Insurance  speci- 
fied in  and  by  said  policy,  upon  which  sum- 
mons was  Issued,  defendant  appeared  and  an- 
swered, plaintiffs  rolled,  and  cause  remained 
pending  in  said  court  until  the  19th  of  Febm- 
aiy,  1891,  wh«i  the  same  was  dismissed  by 
the  plaintiffs;  and  that  during  all  of  said  time 
the  plaintiffs  denied  the  right  of  this  defend- 
ant to  have  and  demand  or  require  an  arbitra- 
tion and  appraisement  of  damages  so  sos- 
talned,  and  denied  during  all  of  said  time 
the  right  of  the  defendant  to  have,  name,  or 
designate  an  arbitrator,  or  demand  or  require 
the  plaintiffs  ,to  submit  to  an  arbitration  of 
the  said  differences  between  the  plaintiffs  and 
defendant,  but  long  after  said  February  19, 
1891,  and  Immediately  before  the  commence- 
ment of  this  action,  said  plaintiffs  notified  de- 
fendant of  their  readiness  to  agree  upon  ar- 
bitrators to  adjust  and  arbitrate  said  claim. 
Fourth.  "The  defendant  says  tliat  by  the 
terms  of  said  policy  It  Is  provided  as  follows: 
'No  suit  or  action  on  this  policy,  for  the  recov- 
ery of  any  claim,  shall  be  sustainable  in  any 
court  of  law  or  equity  until  after  full  compli- 
ance by  the  Insured  with  the  foregoing  re- 
quirements, nor  unless  commenced  within 
twelve  months  next  after  the  fire.'  And  this 
defendant  alleges  and  charges  the  fact  to  be 
that  said  action  was  not  commenced  within 
twelve  months  next  after  the  fire,  and  that,  by 
the  said  terms  of  said  policy,  plaintiffs  are 
barred  from  prosecuting  said  action  any 
further,  and  from  any  recovery  ther^.' 
Fifth.  This  defendant  alleges  and  charges  the 
fact  to  be  that  said  petition  does  not  state 
facta  sufficient  to  constitute  a  cause  of  action 
in  favor  of  the  plaintiffs  and  against  this  de- 
fendant" To  which  plaintiffs  filed  a  reply 
(consisting  of  general  denial  Second.  And 
specially  denying  that  the  action  was  not  com- 
menced within  one  year  from  and  after  the  al- 
leged fire  and  loss.  Third.  Denying  that  de- 
fendsDt  erer  made  a  demand  for  artaHntton. 


Fourth.  Denying  that  there  was  ever  any  dis- 
agreement as  to  the  amount  of  plaintiffs'  re- 
covery, but  say  that  the  defendant  dailed  all 
liability  whatever  under  the  policy.  Fifth. 
That  the  plaintiffs  duly  notified  the  defendant 
that  they  were  ready  to  name  one  of  the  ar- 
bitrators; that  defendant  refused  to  name  one, 
or  submit  to  arbitration;  and  specially  deny 
that  the  defendant  was  ever  entitled  to  arbi- 
tration; and  that  no  dictate  arose  as  to  the 
amount  of  recovery. 

Upon  the  trial  of  the  cause  It  was  admlUed 
that  the  proofs  of  loas  and  certificate  were 
sworn  to  April  10,  1890,  and  that  about  April 
10, 1S90,  they  were  forwarded  to  the  defend- 
ant, and  received  in  due  course  of  mall;  that 
the  plaintiffs  on  June  23,  1890,  commenced 
an  action  against  the  defendant  as  set  forth 
In  defendant's  answer;  that  It  remained 
pending  in  the  court  until  February  19,  1801, 
when  the  same  was  dismissed  without  preju- 
dice to  a  future  action.  It  Is  also  admitted 
that,  at  the  time  of  the  fire  by  which  the 
stock  of  goods  was  Injured,  there  were  three 
policies  of  Insurance  upon  the  said  stock,  in 
favor  of  the  plaintiffs  herein,  in  the  aggre- 
gate amount  of  M.000;  that  the  policy  sued 
on  in  this  action  was  one  of  the  three;  and 
that  there  was  a  three-fourths  clause  in 
each  of  said  polldefl.  The  defendant  insure 
ance  company  filed  Its  motion  to  make  the  pe- 
tition more  definite  and  certain,  In  this,  to 
wit:  (1)  To  state  when  the  plaintiffs  notified 
the  defendant  that  they  were  ready  to  name 
one  of  the  arbitrators  and  submit  to  arbitra- 
tion; <2)  to  state  what  facts  are  relied  upon 
as  amounting  to  a  denial  of  liability  on  the 
part  of  the  defendant,  or  what  the  defendant 
or  its  agents  said  which  Is  clahned  to  have 
amounted  to  a  denial  of  liability. 

We  think  these  objections  are  extremely 
technical  and  untenable,  and  are  at  a  loas  to 
know  how  the  charge  could  be  more  precise, 
or  the  defendant  be  more  fully  Informed  as 
to  Its  nature  If  the  date  requested  In  the 
first  gronnd  had  been  Inserted.  If  the  date 
ever  became  material.  It  could  only  be  so  as 
a  matter  of  defense,  and  the  same  may  be 
said  of  the  second  ground  of  the  motion;  and 
In  addition,  we  think  the  denial  of  liability 
Is  sufficiently  stated.  The  allegations  of  the 
petition  are  that  the  amount  "Is  long  past 
due,  and  entirely  unpaid,  and  defendant  re- 
fuses to  pay  the  same";  and,  again,  "tbat 
they  have  done  and  performed  each  and  ev- 
ery condition  of  the  said  policy  necessary  to 
be  done  to  entitle'  them  to  recover  the  abovf> 
sum  of  money,  and  still  the  defendant  re- 
fuses to  pay  the  said  loss;  that  the  defend- 
ant, well  knowing  the  said  sum  of  money  Is 
still  due  and  unpaid,  and  tbat  the  plaintiffs 
are  entitled  to  same,  atUl  refuses  to  pay  tlie 
said  sum  of  money."  If,  as  the  plaintlflr  tn 
error  argues  in  Its  behalf,  "under  this  con- 
tract It  was  Important  to  know  when  the  no- 
tice and  when  the  proof  of  loss,  and  when 
the  consent  to  name  arbitrators,  were  given, 
aa  TeQnested  by  j/tngcuj/h  1  of  mottoa  ta 
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"■^ake  more  definite  and  certain,  and  nntn 
::to  time  of  the  ^rformance  of  such  acts  was 
^lulcd  in  the  petition  the  defendant  could 
not  know,  nor  could  the  conrt  be  advised  aa 
to,  n-hcther  a  cause  of  action  had  accrued," 
tre  can  only  say:  As  to  when  the  notice  and 
I^roof  of  losa  were  made.  Is  not  raised  by  the 
mution;  and.  If  the  "date  of  consent  to  name 
arbitrators  and  submit  to  arbitration  was 
Euch  an  Important  fact  that  by  the  omission 
thereof  the  petition  failed  to  state  facts  snf- 
flclent  to  constltate  a  cause  of  action,  it 
should  have  been  raised  by  demurrer,  not  by 
motion  to  moke  more  dcflnfte  and  certain. 
And  It  will  be  observed  In  this  case  that  the 
defendant.  In  Its  answer  (by  way  of  demur- 
rer), alleges  that  t^e  petition  does  not  state 
facts  sufficient  to  ooustltnte  a  cause  of  ac- 
tion, but  evidently  abandoned  It,  as  It  was 
never  passed  upon  by  tbe  conrt,  nor  men- 
tioned by  the  defendant  In  its  assignment  of 
error;  and,  as  we  have  said,  If  It  eva  be- 
omne  material  It  could  only  be  as  a  matter 
of  defense  to  be  allied  and  proved.  And 
this  la  exactly  what  tbe  defendant  did  do, 
as  to  the  time  of  serving  the  notice  of  con- 
senting to  arMtratlon,  and  farther  admit- 
ted, by  Its  answo-  and  otherwise,  "that  the 
notice  of  loss  and  proof  of  loss  woe  made 
within  the  time  regnlred  by  the  terms  of  the 
policy." 

This  brings  ns  to  the  second  error  com- 
plained of:  "Admitting  evidence  under  the 
petition  over  tbe  objection  of  the  defendant" 
This  Is  bat  the  presentation  of  the  grounds  <^ 
the  demurrer  In  a  different  form,  and  at  a 
snbsequent  time,  and  the  rule  of  construc- 
tion Is  not  as  strict  under  the  latter  as  under 
the  former.^  When  the  latter  is  Interposed 
the  ideadlags  are  all  filed  and  the  issues 
made  up,  and.  to  support  the  judgment  of 
the  trial  court,  all  the  pleadings  an  taken 
and  construed  together,  so  that  defects  orig- 
inally existing  in  the  petition  may  be  cured 
by  the  answo',  if  it  supplies  them.  The  de- 
fendant contends  (and  this  is  its  only  con- 
tention) "that  It  did  not  appear  from  the  pe- 
tition that  any  cause  of  action  had  accrued.** 
The  petition  alleges  that  tbe  fire  occurred  on 
tbe  6th  day  of  March,  1890.  The  answer  al- 
leges that  tt  occurred  on  the  4tb  day  of 
March,  1880.  The  60  days,  then,  in  which 
proof  of  loss  and  notice  should  be  served, 
woold  expire  on  3Iay  5,  1800.  and  00  days 
from  that  date  would  be  July  5,  1890,  when, 
under  the  terms  of  the  policy,  the  Insurance 
would  be  pa^ble.  The  answer  further  al- 
Ipges  "that  a  f<Hmer  suit  upon  this  policy  had 
boen  commenced  and  remained  pending  in 
the  district  court  of  Republic  county  until 
Fehroary  19,  1891,  when  It  was  dismissed," 
and  "that  long  after  said  19tb  day  of  Feb- 
niniy,  A.  D.  1891,  and  immediately  boCore 
ihf  commencement  of  this  action,"  etc.  So 
that  by  tbe  pleadings  It  is  shown  that  tiiis 
action  was  not  commenced  until  after  Fet>- 
maiy  19, 1881,  more  than  seven  months  after 
tbe  notice  and  proof  were  received,  even  If 
v.46P.no.2— 4 


they  were  not  recefved  until  the  veiy  last  daj 
allowed  by  the  t^ms  of  the  pcSiej, 

The  third  as^gnment  of  error  Is  that  tba 
court  erred  In  overruling  defendant's  de- 
murrer to  the  evidence.  The  policy  provides, 
"In  the  event  of  disaggreement  as  to  the 
amount  of  loss,"  the  same  shall  be  ascertain- 
ed by  three  appraisers,  to  be  selected  as 
provided  for  in  the  policy,,  and  the  award 
In  vrrltlng  of  any  two  shall  determine  tbe 
amount  of  loss.  The  '  right  of  arbitratlcm 
then  depends  upon,  and  can  only  be  de- 
manded after,  a  disagreement  between  tbe 
parties  as  to  the  amount  of  loss.  The  weight 
of  authority  seems  to  be  in  favor  of  the  va^ 
lldlty  of  such  a  condition,  and  to  bold  that 
arbitration  ot  the  amount  of  loss  is  a  right 
which  either  party  may  demand  of  the  oth- 
er, and  that  when  such  demand  Is  made,  In 
accOTdance  with  tbe  tenns  of  the  ptdlcy,  by 
the  insurer,  no  action  can  be  maintained  by 
the  Insured  to  recover  for  the  loss  until  such 
demand  had  been  compiled  with,  and  an  ap- 
praisement made.  It  is  not  necessary,  how- 
ever, in  order  that  tbe  Insured  m^  main- 
tain an  action  on  tbe  policy,  that  he  negative 
this  condition,  or  prove  a  compliance  with 
the  same  on  Us  part  That  Is  a  matter  oC 
defense.  Insurance  Oo.  v.  Hall.  1  Kan. 
App.  18,  41  Pac.  05.  We  think  the  evldmee 
Introduced  by  the  plaintiffs  bdow  tended  to 
establish  all  the  material  allegations  of  the 
petition. 

Tbe  fourth  spedflcatlon  of  oror  Is  the  re- 
fusal of  th»  court  to  give  certain  instroc* 
tlons,  to  wit:  "The  Jury  axe  instructed  that, 
upon  the  pleadings  and  evidence  In  the 
above-entitled  cause,  the  plaintiffs  cannot  re- 
cover, and  will  return  a  general  verdict  In 
favor  of  tbe  defendant"  Tb]M  InstructioB 
raises  the  same  question  that  was  raised  by 
the  demurrer  to  the  evidence  (third  specifica- 
tion of  emv).  In  a  more  extended  form,  as 
11  now  goes  to  the  extent  of  attacking  t&e 
sufficiency  ot  all  the  evidence  Introduced  at 
the  trial,  and  Is  atgued  In  the  brief  in  con- 
nectlim  and  as  a  part  thereof.  We  agree 
with  plaintiff  In  error  In  Its  contention  that 
the  evld«ice  shows  that  the  notice  or  offer 
to  submit  to  arbitration  was  not  received 
the  adjuster  until  the  Sth  of  March,  1891,  the 
day  the  suit  was  commenced;  but  the  paper 
Itself  shows  that  the  offer  was  made  Feb- 
ruary 25,  1881,  and  It  Is  admitted  that  It 
might  have  been  in  the  adjuster's  home  or 
place  of  business  scune  days  before  it  actual- 
ly came  Into  his  possession,  owing  to  bis  ab- 
sence. The  notice  also  requires  immediate 
notice  of  its  acceptance,  or  Intention  of  nam- 
ing an  arbitrate,  and  that  a  reasonable  time 
to  act  under  It  would  be  gtvea;  but  it  Is  no- 
wh«e  shown  that  it  ever  accepted  the  prop- 
osition, or  attempted  to  appoint  an  arbitra- 
tor, or  that  tbe  plaintiffs  below  have  ev« 
withdrawn  the  offer  to  arbitrate.  It  is  not 
claimed  that  it  was  prevented  by  any  act  of 
the  plaintiffs  from  having  an  arbitration, 
nor  has  It  asked  the  suit  to  abate  until  aiM- 
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tntlen.  eadd  1»«  kaA;  bat,  on  th&  otfaw 
band,  It  sbown  thai  tbe  plalntlffB  waited 
tnm  FietnnaTy  25tli  to  Marcb  Stb  for  an  an- 
nrer.  before  commeDclng  their  action,  and 
that,  under  the  terms  of  tbe  policy,  was  the 
laat  daj  giToi  than  tai  wUcb  to  commence 
■nit  And  to  claim,  tinder  these  clrcnmstaB- 
ces,  that  the  plaintiffs  must  wait,  or  could 
not  commence  their  action,  until  the  com- 
pany expressly  refused  to  arbitrate,  or  a  snf- 
ficfent  length  of  time  had  elapsed  fron 
wbleb  a  refusal  woiUd  in  law  bave  been  Im- 
plied, has  no  foundation  in  law,  equity,  or 
reason.  The  defendant  covld  have  very 
easily  placed  itself  Id  a  position  to  hare  had 
tbe  benefit  of  an  arbttimtion,  if  desired.  No 
steps  were  taken  on  the  part  ot  the  defend- 
ant with  reference  to  this  action  until  the 
ISth  of  April,  when  It  filed  a  motion,  and 
from  that  time  nntU  tbe  16th  day  of  May  It 
took  no  other  steps;  when  It  filed  Its  answer; 
and  we  think  that  common  Justice  requires 
Bs  to  hold  that  the  mere  fact  that  the  ad- 
juster did  not  receive  this  notice  until  the 
day  the  suit  was  commenced  does  not  operate 
as  a  bar  to  the  action,  and,  If  It  did,  the  fil- 
ing of  tbe  answer,  and  going  to  trial  without 
demanding  tbe  right  to  arbitrate  under  this 
notice,  amounts  to  a  waiver. 

In  refusing  the  following  Instrnctlons:  '*(2t 
It  la  not  the  agreement  of  tbe  defendant,  as 
atated  In  said  policy,  to  pay  the  cash  value  of 
the  property  described  In  said  policy  oi  Insur- 
ance as  having  been  Insured,  or  what  may  be 
proven  fn  this  court  to  have  been  tbe  value 
thereof,  but  it  Is  expressly  agreed  that  tbe  de- 
fendant shall  not  be  liable  beyond  the  actual 
cash  value  of  the  property  at  tbe  time  the  loss 
or  damage  occurred.  And  also.  If  the  plain- 
tiffs and  defendant  differ  as  to  the  amount 
thereof,  that  tbQ  loss  or  damage  shall  be  as  cer- 
tain od  by  appraisers,  one  to  be  appointed  by 
the  plaintiffs,  and  one  by  the  defendant  com- 
pany, and  tbe  two  so  chosen  Ehall  select  a 
competent,  disinterested  umpire,  and  that  such 
two  appraisers  shall  estimate  and  appraise 
the  loss,  and,  falling  to  agree,  shall  submit 
their  difference  to  the  umpire,  and  tbe  award 
In  writing  of  any  two  shall  determine  the 
amount  of  loss.  And  If  the  jury  believe  from 
the  evidence  that  there  was  a  difference  be- 
tween the  plaintiffs  and  defendant.  Jointly 
with  two  other  companies  having  policies  up- 
on said  Btoclt  of  goods,  as  to  the  amount  of 
the  loss  sustained  by  the  plaintiffs  by  such 
fire,  under  the  tei'ms  of  said  policy,  the  plain- 
tiffs cannot  recover  until  an  award  In  writing 
shall  have  been  made  by  two  of  said  appmls- 
ers,  or  one  of  the  appraisers  and  tbe  umpire 
selected.  (3)  The  parties,  having  agreed  to 
such  method  of  determining  the  cash  value  of 
the  property,  or  tbe  amount  of  loss  or  damage 
insured  against  by  said  policy,  cannot  now 
substitute  other  form  of  evidence;  and  If  the 
Jury  believe  a  difference  existed,  and  defend- 
ant, by  Its  agent  and  adjuster,  demanded  an 
appraisal  of  said  property,  and  no  such  ap- 
praisal was  made,  then  tbe  Jury  must  re- 


turn a  verdict  for  the  defendant    The  pbUn 
tiffs  cannot  recover  In  this  action,  when  a 
difference  arose  between  them  and  tbe  de- 
fendant as  to  the  amount  of  the  plaintiffs' 
loss,  and  an  appraisement  was  demanded, 
except  such  appraisement  shall  have  been 
first  made;  and  then  only  up^n  the  award 
of  tbe  appraisers  and  umpire  so  selected, 
and  for  an  amount  which  they  may  have 
found  to  be  the  cash  vahie  of  the  goods 
Insured  In  said  policy,  and  destroyed  by 
fire."    "(5)  If  the  Jury  believe  from  the  evi- 
dence in  this  ease  that  on  or  about  April 
21.  1890,  the  defendant  demanded  an  ap- 
praisement of  the  loss  and  damage  claimed 
in  the  petition,  and  that  wtthont  any  appraise- 
ment, arbltrataon.  or  award,  the  ptalntUTs,  on 
or  about  June  12,  1890,  commenced  suit 
against  the  defendant  to  recover  the  same, 
and  the  same  remained  pending  ta  said  court 
until  on  or  about  February  19,  1»1,  when  the 
same  was  dismissed,  and  thereafter  plaintiffs 
demanded  an  apjHftlsetnent  and  award,  which 
was  received  by  defendant's  agent  between 
February  19  and  Math  t,  1891,  then  the 
plaintiffs  cannot  recover  In  thfs  action;  and 
your  venMct  should  be  for  the  defendant" 
In  Insurance  Co.  v.  HaB,  supra,  it  was  held 
by  the  court,  "It  should  also  appear  that  then 
was  an  admitted  liability  for  something,  and 
that  there  was  an  actual  disagreement  as  m 
the  loss.  All  nabinty  under  the  policy  cannot 
be  denied,  and  at  the  same  time  a  demand 
made  to  submit  the  amount  of  the  loss  to  ar- 
bitration"; and  the  remarks  of  Garver,  J.,  In 
applying  the  rule  bi  that  case,  are  particularly 
applicable  In  this.  The  answer  contained  no 
allegation  of  dispute,  or  disagreement  as  to 
the  amoimt  of  loss.  Neither  does  tbe  evidence 
In  the  case,  fairly  tHed.  show  admission  of 
liability,  or  actual  disagreement  as  to  amount 
of  toss.  So  far  as  the  evidence  Indicates,  little 
or  no  effort  was  made  to  agree  upon  tbe 
amount  of  loss,  and  no  opportunity  waa  af- 
forded for  an  actual  .disagreement  WbUe  It 
might  be  conceded  that  Instructions  2  and  3 
are  correct  statements  of  the  law,  In  the  ab- 
stract, yet  this  Is  not  sufficient  to  require  the 
trial  court  to  give  them,  nor  would  tbe  re- 
fusal be  error.   "Instructions  given  by  a  trial 
court  should  be  applicable  to  the  Issues  In  the 
case,  and  the  facts  disclosed  upon  the  triaL" 
Lorie  V,  Adams,  51  Kan.  692,  33  Pat  590. 
And  where  an  instruction  Is  not  based  upon 
or  applicable  to  the  facta  In  the  case,  even 
though  It  correctly  states  the  rule  of  law,  it 
is  not  error  to  refuse  It  City  of  Kinsley  v. 
Morse,  40  Kan.  578,  20  Pac.  217.  and  such  an 
instruction  ought  not  to  be  given.  State  v. 
LlndsTove,  1  Kan.  App.  51,  41  Pac  68R.  We 
caimot  agree  with  counsel  as  to  Instruction 
Xo.  ."i  correctly  stating  the  law.  It  totally  Ig- 
nores tbe  existence  of  any  disagreement  or 
difference  existing  as  to  the  amount  of  loss  be- 
tween the  parties,  without  which  no  right  to 
demand  appraisement  or  arbitration  could  ex- 
ist, but  asks  the  cotui:  to  Instruct  tbe  Jury  that 
an  arbitrary  demand  by  the  defendant  com- 
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panj  la  aU  tbAt  Is  ■cccaMry,  aad  tf  Oie  plaln- 
tUta»  witkovt  oonvlylBc  therewith,  abooM 
bring  an  actfoa,  aad  aftorwards  dl— to*  It,  tlw 
flnt  aetioo  wairid  b«  m  cao^lete  bar  to  aoj 
futan  actkn.  In  paadng;  m  migbt  mj,  tt» 
to  the  Jnstruetkoaa  given,  that  tbey  are  not  »■ 
full  and  camprebmatve  an  tbty  ikauM  baTe 
been;  but,  from  a  cazetnl  examinattoa  of  tin 
record  In  Oria  case,  we  thkik  tlw  verdict  of  the 
jniy  la  deailr  wairnotcd  by  the  vwldenee^  and 
we  do  not  fed  Jnetllled  In  Inteirerinir  wltb  tbe 
JndgBMDt  OB  the  gmmds  of  the  Inetroctloos 
atone.  Tbe  jndgmoit  oC  tbe  covrt  below  wU 
be  aflbrmed.  All  the  Jodgea  eoneunliqi: 


8TATB  T.  ifurnm  (Mo.  1.474.) 

(Bapraaw  Coart  oC  Nefada.    Sept  24,  1896.) 
TaxaVioic — BoARB  nr  BqcrALisiTioir — Jdribdio- 
Tio!i~AMassiii!iT— UniFORinTr. 

1.  Under  St.  1893.  p.  47,  amending  the  rere- 
Que  law,  ud  anthonxiDg  the  board  of  eqoaUiia- 
tion  to  eqaalise  the  assessed  valuation  of  per- 
Bonal  prepnty.  It  ia  not  necesaary  that  a  com- 
plaint ikoaM  ke  uade,  to  give  the  board  juris- 
diction of  the  Bobjeet. 

2.  Under  section  2Et  of  tbe  reveooe  law,  as 
amended,  wblcb  provides  that  the  board  of 
eqimlizntioD  "shall  have  power  to  detonnine  the 
Taluation  of  any  property  eHcasedt**  tbt  board 
has  iurisdicti'jii  to  (>quulize  prwuertji-  not  prop- 
erly listed  on  the  OBseBsment  rolL 

3.  Ad  arreed  Matemeot  that  the  assessor 
made  a  aniftarm  and  eqaal  valoatlon  of  the  kind, 
character,  and  speoes  of  mercbaadise  to  which 
defendant's  belonged  does  not  show  that  tbe  taI- 
nation  of  defendant's  property  as  made  by  tbe 
asi>esaoT  was  miifora  with  otoer  personal  prop- 
erty on  the  aaaeauaeiit  roll,  so  to  reqntare  an 
inference  that  a  raised  valoatlon  made  bj  the 
board  of  equalization  was  nniust  to  defendant 

Appeal  Cnm  dlstilct  court,  Umuhr  enontr; 
Cbarlea  A.  Mack,  Judge. 

Action  by  thA  state  agabut  Qegcge  B.  Mtj- 
era  for  the  tax  upon  tbe  dlOerenoe  between 
tbe  aaeeaaor'a  raluatioa  and  tbe  ralnatton 
fixed  bj  tbe  board  of  equal isat Ion  on  dafend- 
ajQt'B  Btocb  of  marchaadlae.  Iteota  a  Judg- 
ment In  fiivor  OI  plalnUir,  and  an  order  de- 
nying a  new  trial,  defendant  aiqteaJs.  Af- 
flrxued. 

Toireyarai  A  Sommcrfleld.  for  appelant 
A.  J.  McUowan,  Diet.  Atty.,  and  fUrirt.  BL 
Beatty.  Alty.  Uen^  for  tb^  state. 

BBLKNAP,  J.  Upon  Aagust  29.  ap- 
pellant, awnlnt  no  real  eatate  in  Urmsby 
coonty.  pnid  tbe  taxes  aaseesed  against  him 
for  pereonal  pieperty,  amoantlng  to  tbe  anm 
oit  9<ttM.7BL  Afterwards  tbe  board  of  equal- 
isation raised  the  aaaassed  Taluation  of  bis 
Htodc  of  merebaadlie  from  $8,000  (upon  whlcb 
flsmre  he  bad  paid  tbe  tax)  to  912,00a  Jndg- 
mesit  was  mteted  agalnat  btan  In  tbe  dlB> 
trlct  conrt  for  the  tax  upon  tbe  difference 
between  tbe  assessor^  Taluatkm  and  tbe  ral- 
mttoa  fixed  by  tbe  board  of  eqaallzatlon  and 
for  Ottsts,  etc  From  tbe  ^ndgment,  and  an 
order  refutaig  t  new  trial,  defendant  appeals. 

Hie  lint  ottJeetlon  Interposed  Is  tbat  no 
eoraplalnt  was  nMide  to  tbe  board  »'Ht""«tg 


flw  aasesamoit.  ThB  statute  In  tbls  regard 
was  amended  at  tbe  sesston  ot  UBS  (SC. 
1898,  p.  47).  and,  as  amended.  It  Is  not  ne&- 
Bsesiy  that  a  complaint  should  be  made  t» 
give  tbe  board  tf  eqaaUsathm  Jurisdiction  of 
the  subject. 

2L  It  Is  objected  tbat  the  board  bad  no  Jntft- 
dtctlon  to  equalize  defendant's  taxes,  for  tbe 
reason  that  Ms  pnpertj^  was  not  property  Usb- 
ed  upon  the  aaseasmnit  rolL  Tbls  conclnstoi^ 
It  ia  claimed,  resolts  from  the  construction  of 
the  proTlsloiiB  ot  section  68  of  the  revenue 
law,  by  wbleh  the  auditor  la  required  to  oiter 
up<m  the  assessment  rail,  1^K>n  Its  receipt  by 
blm  after  the  final  adjournment  tf  the  boajrd 
of  equalization,  all  the  original  schedules  oC 
personal  property  mode  by  tbe  assessor.  Un- 
tbe  proTlslons  tf  secUoas  17  and  19  tf  tbe 
amoided  rerorae  Jaw  U  la  made  tbe  duty  tf 
tbe  assessor,  on  or  before  the  first  Monday  In 
September  of  each  year,  to  complete  tbe  asses*- 
meat  roll,  which  must  contain  a  list  of  all  tba 
property  in  tba  eoun^  subjeet  to  taxation^ 
whlcb  list  Shan  be  Terified  by  bis  affldarlt 
This  requirement  of  the  statute  Is  a  sufllclent 
answw  of  Itself  to  tbe  contentlai,  and  we 
must  assume,  In  the  absmce  tf  a  sbowlng  to 
the  contraiy,  tbat  the  assessor  obeyed  the 
law,  and  that  the  property  was  properly 
list^  upon  the  assessment  rolL  But,  aside 
from  these  proTiBlons,  other  portions  tf  tbe 
reTsnne  law  sustain  the  action  tf  the  board. 
Tbe  official  title  tf  the  board  Is  the  "Board  tf 
KquaUutloD."  Tbe  recelred  construction  of 
its  duty  is  to  equalise  tbe  taxes.  It  would 
seem  unreasonable  that  a  board  thus  con- 
stituted would  not  hare  Jurisdiction  to  equal- 
ise all  property,  but  such  only  as  appears  upon 
the  assessment  rolL  Section  23  of  the  law 
IffoTldes.  among  tf  her  things,  **tbat  tbe  board 
shall  have  power  to  determine  tbe  valuation 
of  any  property  assessed."  These  words.  In 
the  connection  In  whlcb  tbey  are  used.  In- 
dode  all  pnqperty,  and  no  qnallfleatlon  or 
condition  whatever  Is  Imposed.  Tbls  was  evi- 
dently the  IntMttloa  tf  tbe  menbers  tf  tlis 
legislature  that  passed  ti»  blU.  In  the  slxty- 
Blxth  *>ectJcni,  touching  perscHial  property,  It 
provides  that  the  taxpayer  shall  not  be  de- 
prived of  his  right  to  hare  bis  assessment 
equalized,  and  If,  upon  equalization,  the  value 
be  reduced,  the  excess  shall  be  reftmded.  In 
the  present  case  tbe  valtutlon  was  raised, 
and  not  reduced,  but  the  word  'dualize,"  ac- 
cording to  Webeter,  means  '*to  make  eqaal." 
"to  be  like  In  amount  or  degree,  as  to  equalize 
accounts,  burdens,  or  taxes."  By  raising  tbe 
assessor'a  valuation,  the  board.  In  the  exer^ 
else  of  Its  Judgment,  equalized  the  tsxes  of 
defendant  with  tbose  of  the  other  taxpayers 
of  tbe  county. 

8.  In  tbe  agreed  statement  tf  facts  It  la 
stated  tbat  tbe  assessor  made  a  uniform  and 
equal  valuation  tf  this  Und.  character,  and 
qMcles  tf  merchandise.  No  mention  Is  made 
of  other  kinds,  character,  or  q»ecles  tf  per- 
BOTial  pn^rty.  Hie  statement  is  thertfore 
maofflclent  to  show  that  the  raised  valuation 
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made  by  the  board  was  udJusL  It  does  not 
show  that  the  Taluation  of  defendant's  prop- 
ert7  aa  made  by  the  assessor  w&s  imUorm 
with  other  x>ersoDal  property  upon  the  assess- 
ment roll,  and,  further,  that  it  was  not  equal- 
ised by  the  board  at  Its  true  cash  value. 
Judgment  aiUrmed. 

BlGEIiOW,  a       and  BONNIFIHIiD, 

concur. 


WATT  T.  NHVADA  CCBNT.  B.  CO.  <Mo. 

(Supreme  Ooort  of  Nerada.    aepL  28, 1896J 
£ailroat>  Coupanibs — Action  roa  FiBl  — Msit- 

DRB  OF  DaHjLOEB. 

In  an  action  against  a  railway  company  for 
destruction  of  hay  by  fire,  the  measure  of  dam- 
agea,  it  appearing  that  there  was  no  market  for 
the  haj  at  the  ^ce  where  it  was  destroyed,  la 
the  Talue  of  the  hay  at  the  nearest  market,  lesa 
the  coat  of  transportation  there,  and  not  such 
Talue  plus  the  coat  of  transportation  from  sudi 
market  to  the  place  where  the  hay  was  de- 
stroyed. 

Ou  rehearing.    Original  decision  modified 
on  condition. 
For  former  opinion,  see  44  Pac.  423. 

BONNIFIELI),  J.  The  plaintiff  has  peti- 
tioned for  rehearing  "on  the  ground  that  it 
is  probable  that  the  court.  In  Its  decision, 
bas  arrived  at  an  erroneous  conclusloa,  and 
overlooked  Important  questions  which  were 
necessary  to  be  considered  In  order  to  arrive 
at  a  full  and  proper  understanding  of  the 
case;  and  on  the  groand  that  petitioner  ver- 
ily believes  that  the  court,  upon  such  re- 
hearing, wiU  come  to  different  conclusions 
from  those  announced  in  its  former  deci- 
sion." Counsel  argues  at  great  length  that 
the  court  erred  In  its  conclusions  on  all 
points  wherein  the  decision  was  adverse  to 
plaintiff's  contention.  The  matter  of  the 
quantity  of  hay  destroyed  we  will  not  fur- 
ther consider,  but  briefly  notice  counsel's 
contention  as  to  measure  of  the  value  of  the 
hay.  The  case  is  reported  in  44  Pac.  423, 
22  Nev.  — ,  in  which,  after  thorough  and  de- 
liberate consideration,  we  held  that:  "In 
the  absence  of  a  showing  that  it  had  any 
greater  market  value  where  it  was  situated. 
Its  value  in  the  Austin  market,  less  the  cost 
of  transportation,  must  control."  The  plain- 
tiff tried  the  case  in  the  court  below  upon 
the  theory,  and  his  counsel  contended  there 
and  on  appeal  and  now  contends  in  his  pe- 
tition, that,  as  the  plaintiff  had  harvested 
and  stored  the  hay  for  use  In  the  event  of 
the  occun-ence  of  a  hard  winter  like  that  of 
1880-90,  In  which  he  lost  |100,000  worth  of 
stock,  and  could  have  saved  $50,000  worth 
with  the  amount  of  hay  defendant  destroy- 
ed, the  true  measure  of  the  value  of  the  hay 
la  such  a  sum  of  money  as  it  would  require 
to  place  on  plaintiff's  ranch  the  same  quan- 
tity and  quality  of  hay  as  that  destroyed. 
Be  claimed  on  appeal  from  the  evidence 


that  no  hay  of  the  same  quality  as  that  de- 
stroyed could  be  procured  at  any  place  near- 
er thajn  Carson  Valley.  There  Is  do  evidence 
in  the  record  of  what  the  cost  would  have 
been  to  have  bought  and  shipped  hay  from 
that  place  to  replace  the  hay  destroyed.  He 
argued  that,  taking  Austin  as  the  supply 
point,  there  must  be  added  to  the  Austin 
martcet  price  the  cost  of  transportation  from 
Austin  to  plaintlfTs  ranch,  and  the  differ- 
ence between  the  value  of  the  plaintiff's  red- 
top  hay  and  the  common  river  hay  sold  at 
Austin,  and  thus  he  figures  the  value  of  the 
hay  destroyed  at  $32.50  per  ton.   While  we 
may  admit  that  the  sum  of  $32.50  per  ton 
is  a  correct  result  of  his  theory,  there  Is  do 
ingenuity  of  argument,  however  learnedly 
and  lengthily  it  may  be  presented,  that  can 
cover  up  from  the  ordinary  mind  the  fallacv 
of  the  theory  as  applied  to  the  facts  and  cir 
cumstances  of  this  case.   The  fact  that  the 
plaintiff  only  claimed  $15  per  ton  in  taia 
complaint,  or  was  allowed  only  $10,  or  now 
claims  only  tlie  latter  sum,  does  not  relieve 
his  theory  of  Its  fallaciousness  as  a  guide 
In  arriving  at  the  value  of  $10,  or  any  other 
sum  per  ton.   If  the  value  of  the  destroyed 
hay  is  to  be  based  on  what  the  value  of  like 
quantity  and  quality  would  be  for  use  in 
the  contingency  of  such  a  winter  as  plaJn- 
tiff  claims,  then  $50,000  would  not  be  an 
unreasonable  valuation  for  it.   He  testified, 
and  his  counsel  argues,  that  he  could  have 
saved  $50,000  worth  of  stock  in  the  bard 
winter  named,  with  the  amount  of  bay  the 
defendant  destroyed.   If  that  be  so,  It  ip  as 
probable  that  such  amount  and  quality  of 
hay  would  be  worth  that  sum  in  the  event 
of  such  another  winter  as  that  such  winter 
will  again  occur.    But,  as  neither  history 
nor  tradition  furnishes  any  evidence  of  the 
occurrence  In  the  past  of  such  another  win- 
ter as  that  of  1889-00  within  the  bcK^ers  of 
this  state  outside   of   the   Sierra  Nevada 
Mountains,  we  are  of  opinion  that  such  con- 
tingent value  is  not  the  criterion'  by  which 
It  Is  to  be  determined  what  the  plaintiff's 
hay  was  worth  in  18S3.    Counsel  informs 
us  'that  for   the   purpose   of  providing 
against  future  deep  snows  the  stock  farmers 
commenced  In  1889-90,  and  continued  every 
year  since,  to  store  up  all  the  hay  they  cocUd 
for  such  purpose."    But  we  are  not  so  in- 
formed by  the  record,  or  otherwise,  except 
as  to  the  plaintiff.   If  the  theory  or  conten- 
tion be  true  that  redtop  hay  is  worth  $32.50 
per  ton  for  the  purpose  of  storing  for  use 
in  the  event  of  the  coming  of  a  winter  Uke 
that  of  1889-90,  and  the  farmers  find  it  oat, 
there  ought  to  be  great  revival  in  the  hay 
business.    That  the  value  of  the  hay  de- 
stroyed was  not  $50,000  In  the  aggregate  or 
even  $32.50  per  ton,  we  think  counsel  will 
not  deny;  if  not,  he  must  admit  that  any 
theory  of  which  either  sum  Is  the  logical  re- 
sult as  to  the  value  must  be  erroneous,  and 
should  be  discarded  In  this  case.  Petitions 
asks  the  court.  In  the  event  of  Its  adh«rlns 
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to  tta  conclnslons  heretofore  arrlTed  at,  to 
terminate  this  litigation  by  ordering  saeh 
judgment  OM  It  deems  proper  with  the  nsnal 
altematlTe  that  the  plaintiff  accejit  It  or 
suffer  a  new  trlaL  In  view  of  the  neceBsary 
costs  and  expenses  to  which  the  parties 
wonld  be  subjected  by  a  new  trial  we  are 
inclined  to  grant  the  request  Mr.  Van  Pat- 
ton,  defendant's  witness,  and  engaged  in  the 
llTcry  business  at  Austin,  testified  that  the 
market  TSiue  of  hay  in  bale  in  Austin  was 
$12  per  ton  In  the  fttll  of  1893.  Other  wit- 
nesses gave  the  ralue  at  $10  to  $12.  Ex- 
hibit 8,  in  eTldence,  being  a  schedule  of  rail- 
road freight  rates,  gives  the  rate  of  $3  per 
ton  for  hay  from  "Canyon  and  Vaughn's 
and  points  between  to  Austin."  Walter's 
or  plalntUTs  ranch  Is  between  Canyon  and 
Vaughn's.  There  Is  no  aiding  at  Walter's, 
hence  hay  at  plaintiff's  ranch  would  liare  to 
be  hauled  by  wagon  to  Canyon  or  Vanglin's 
where  there  are  sidings  for  shipment  by  rail 
to  Austin.  Canyon  Is  the  nearer  station, 
and  distant  three  or  four  miles  from  plain- 
tlfTs  ranch  or  Walter's  station.  We  find  no 
evidence  as  to  the  cost  of  hauling  bay  from 
Walter's  to  either  siding,  but  pl&lntiff*B  coun- 
sel. In  his  brief,  puts  It  at  $1  per  ten  from 
the  siding  to  the  ranch.  So  we  will  consid- 
er $1  per  ton  reasonable  cost  for  hauling 
from  the  ranch  to  the  siding,  where  It  could 
hare  been  loaded  on  the  cara.  It  Is  In  evi- 
dence that  the  rate  for  hauling  general  mer- 
chandise from  the  Austin  depot  Into  town  is 
$2.50  per  ton,  and  that  the  cost  of  baling 
bay  was  about  $2  per  ton.  Taking  the  above 
items  of  cost  as  approximately  correct  for 
putting  hay  into  the  Austin  market  from 
plaintiff's  ranch,  the  total  cost  would  be 
$8.50  ton.  As  there  Is  evidence  tending 
to  show  that  the  plaintiff's  hay  was  worth 
more  than  the  common  river  hay  sold  In 
Austin,  we  are  of  opinion  that  It  Is  reason- 
able to  conclude  that  his  hay  was  worth  the 
highest  market  price,  $12  per  ton.  We  are 
of  opinion  that  the  evidence  wonld  sustain 
a  flnd'ng  of  a  net  market  value  of  $3.50  per 
ton,  and  no  more.  The  evidence  is  that  the 
hay  press  cost  $80  In  Caleco,  lake  VaUey, 
and  the  value  of  the  labor  in  hauUng  It  to 
his  ranch  the  plalnttfl  puts  at  $25  or  $30. 
We  are  of  opinion  that  the  cTldeace  would 
support  a  finding  of  $110  as  the  value  of  the 
press,  and  no  more.  The  $100  damages  as- 
sessed for  injury  to  the  meadow  land  we 
think  the  erldence  Justifies.  We  are  of  opin- 
ion that  the  plaintiff  is  entitled,  under  the 
evidence  and  the  law  applicable  to  the  ease, 
to  a  Judgment  for  the  value  of  697.6  tuis  of 
hay  at  $3JiO  per  ton,  for  the  value  of  the 
hay  press,  $110,  and  for  damages  to  the 
meadow  land,  $100,  amounting  to  $2,651.60, 
with  legal  interest  from  date  of  original 
Judgment,  besides  the  costs  of  snlt  taxed 
at  $1,289.TO  in  court  below.  The  Judgment 
of  tills  court  herein  is  modified  so  as  to 
read  as  follows:  **It  Is  therefore  ordered  that 
the  ptaintlff  have  tmn^  days  from  the  ID- 
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ing  hereof  to  file  In  ttds  eonrt  a  vAnat  aci 
all  damages  claimed  In  this  action,  exccvtl 
the  sum  of  $2,651.60,  with  legal  tntemt 
thereon  from  April  10,  1890,  till  paid,  and 
that  upon  filing  such  release  In  due  tarn 
within  said  twenty  days,  the  Ja^pmeut  of 
the  trial  court  be  affirmed  in  said  sum  of 
$2,651.00,  with  intmst  aa  aforesaid,  and 
costs  of  the  court  below  in  the  sum  of  $1,- 
289.70;  but,  in  default  of  filing  such  release 
that  the  Judgment  of  the  district  court,  and 
the  order  denying  a  new  trial  be  reversed, 
and  a  new  trial  granted.  And  it  la  further 
ordered  that  appellant  recover  its  costs  on 
appeal  Ordered  that  the  remittitur  be  stay- 
ed Utteea  days  to  give  appellant  time  to- 
petition  for  rehearing  If  It  desires  to  do  so.** 

BIOBLOW.  a  J.,  and  BBLKNAP,  J.,  eoiK 
cur. 


VAN  DB  MABE  v.  JONES  et  sL 

(Court  of  Appeals  of  Kansas,  Northern  Depszt- 
ment,  a  V.    BepL  12,  1896.) 

APPSAIi— JURISDIOTIONAL  AMOUNT— KcOORD—Dl»* 

MrsSAL. 

1.  Under  sectloQ  642a,  Code  Civ.  Proc.,  the 
record  brought  to  this  conrt  most  afflrmatlvely 
show  that  this  court  has  jurisdiction,  or  the  case 
will  be  dismissed,  although  no  qaeHtioQ  of  juris- 
diction is  raised  in  thia  court  by  either  party. 

2.  Snch  jurisdictloD  can  be  shown  bj  making 
the  record  show  that  the  amount  or  value  of  the 
controTersy  exceeds  $100,  or  by  Incorporating 
therein  a  certiflcate  of  the  district  judge  showisg 
that  the  case  is  within  the  exo(n>ti<Ht  of  sn^ 
statute. 

(Syllabus  by  the  OonrL) 

Error  from  district  oomt,  <Sood  eoon^;  IT. 
W.  Sturges,  Judge. 

Ejectment  by  O.  W.  ^an  De  Blark  against 
O.  Jones  and  others.    Prom  a  Judgment  for 
defendants,  plaintiff  brings  enor.  On 
tton  to  dismiss.  Oianted. 

a  W.  Van  De  MaA^  tot  plaliitur  In  errw. 
It.  J.  OoLOB  and  W.  S.  Cannon,  for  defead- 
anto  in  errw. 

OILEIEeON,  P.  J.  This  was  an  action  tjt 
ejectment  for  lots  1,  2,  and  S,  blo(^  15,  in 
Huntington's  addition  to  the  <dty  of  dydew 
doQd  county,  Kan.  Case  tried  by  the  court, 
which  fotmd  the  issues  In  favor  of  the  de- 
fendants. Motton  for  new  trial  overraled; 
and  judgment  rendered  on  this  finding  for  the- 
defendants  for  their  costs.  Plaintiff  brlngv 
case  hoe  for  review. 

The  condltlOQ  of  this -case  in  this  court  Is 
precisely  the  same  as  that  of  Skoln  v.  Ldm- 
erl<^  In  the  supreme  court  We  cannot,  then, 
do  better  than  to  quote  the  langnage  of  Val- 
entine, J.,  in  delivering  the  opinion  in  that 
case:  "Before  we  can  reverse  the  decision 
of  the  cotirt  below,  it  will  be  necessary  for 
us  to  know  that  we  have  Jurisdiction  of  th» 
case,  and  this  although,  in  fact,  no  question 
of  Jurisdiction  has  been  raised  by  ^ther 
party.   Indeed,  the  deteidanta  la  enor,  de- 
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tenduiti  bdow,  and  who  would  nataniUy  be 
tbe  penoBa  to  t^se  sndi  a  queatlon,  bare 
BDt  made  any  appeannce  In  tbts  court,  nor 
tea  any  appearance  in  this  court  been  made 
for  them.  We  think,  howerer.  It  la  the  dotr 
at  this  eomt,  on  Ifii  own  moHon,  where  tbe 
question  is  not  otherwise  raised,  to  raise  the 
qaestlon  Itself,  and  to  cooBider  the  same." 
saEoln  T.  Umerick,  SO  Kan.  4tta,  HI  Pac.  lUKS. 
The  record  la  rilent  as  to  ralne  In  any 
amount,  and,  aa  there  la  no  certittcate  of  the 
trial  Judge  In  the  record  showing  tbe  cause 
to  be  one  of  the  excepted  cases  under  tbe 
Btatote,  this  court  baa  do  jurlBdlctton.  The 
statute  Ummng  the  jurisdiction  at  this  court 
(Code  OtT.  Proc  I  54'Ja:  Uen.  St.  IHHU,  par. 
4M2)  proTldes:  "No  appeal  or  proceedlnic  In 
«Tor  shall  be  had  or  taken  to  the  aupreme 
eoort  In  any  clvfl  action  onleas  tbe  amount 
or  Talue  In  controTersy,  exclusive  of  costs, 
shall  exceed  f  100,  cEzcept  In  cases  lOTolvlnx 
•  •  and  when  the  Judge  of  the  district 
or  superior  court  trying  the  case  lUTolvlng 
less  than  $100  shaH  certify  to  the  supreme 
court  that  the  case  Is  one  belonsring  to  the 
excepted  classes."  A  fair  construction  of  this 
Ian  pun  ge  of  our  statute  requires  tbe  party 
appealing  to  show  that  his  case  Is  within  the 
statute,  tither  by  making  the  record  show  the 
amotmt  or  Taloe  la  the  controTersy,  or  by 
Including  tn  tbe  record  a  eertlflcate  of  tbe 
trial  judge  showing  the  caae  to  be  within  the 
exceptkm  of  the  statute.  X^iomla  r.  Baaa,  4H 
Kan.  26,  28  Pac.  1012. 

As  to  the  record,  we  wUl  say  that,  upon 
the  examination  thereof,  we  could  not  say 
that  there  was  any  oror  committed  by  the 
trial  judge,  owing  to  the  manner  in  which  It 
Is  made  up.  Six  papers  are  found  therein, 
but  without  any  Identification  aa  to  what 
they  are  or  refer  tou  None  of  them  are  mark- 
ed aa  exhlhlta,  and,  while  the  agreed  state- 
ment ot  t&ctB  reteru  to  certain  papers  at- 
tached, but  not  as  exhibits,  It  la  ImposBlble 
to  tell  from  the  papers  theunelTes  whether 
or  not  they  are  the  ones  referred  to.  'Vhe 
case  will  be  dUmlssed.  AU  the  judges  con- 
cnnlng. 


MORRIS  T.  CASH. 

(Court  of  AvpealB  of  Kansas,  Northern  Depart- 
meot.  C.  D.    Sept  12,  1896.) 

NbOOTIABLK  IltBTRllMESXa  — TsASsrEB— Pi.s4,»mo 
— ASBWEH — BOItDEH  OF  PROOP. 

1.  In  an  action  on  a  promissory  note  by  a  per' 
son  who  is  not  the  payee  thereof,  where  the  pe- 
tition says  nothinjt  sboot  any  indoraement  of 
the  note,  bnt  contains  the  aUemtica  that  Haiti 
aote  was  "tor  mloe  sold  sod  delivered  to  this 
plaintiff,"  snch  allepation  may  be  put  in  issue 
or  a  pleading  not  verifiH  by  affidavit. 

2  And  *'here  the  defendant  files  an  unverified 
answer,  dmying  the  transfer  of  said  note  and 
that  tbe  pUintiff  was  the  owner  and  bolder 
thereof,  had,  that  it  devolved  npoo  tbe  plaintifl 
to  prove  that  the  note  had  been  transferred  to 
kte. 

(Synahw  by  the  Ooort.) 


Error  fn>ra  district  coort,  Clood  owinty;  F. 
W.  Stnrges,  Judge. 

Action  by  Tlieodore  A.  Case  against  A.  B. 
Morrla  From  a  judgment  for  plaintiff,  de- 
fendant brings  error.  Eevetaed. 

Ptasifer  &  Alexander,  for  plaintiff  tm  CRW. 
Webb  McNall,  for  defendant  In  error. 

GII.KESON,  P.  J.  Case  sues  Morris  upon 
a  negotiable  promissory  note.   The  petition 
alleges:  "That  on  the  11th  day  of  Kovember, 
ISIW,  A  E.  Morris  executed  and  deUvered  to 
the  Union  Investment  Company  hto  prom- 
issory note  In  writing.    That  afterwards, 
and  before  due,  the  said  Union  Investment 
Company,  for  value,  sold  and  delivered  said 
note  to  plaintiff.  A  copy  of  said  note  la  here- 
to attached,  marked  'A,'  and  made  a  part  of 
this  petition.  That  no  part  of  aald  note  has 
been  paid,  and  that  the  entire  anwoBt  Is  long 
past  due."  The  note  la  aa  follows:  •^SOO.Ctt. 
Kanaas  City.  Mo.,  Nov.  11th,  IflBa  Five 
months  after  date,  for  value  received,  we 
promise  to  pay  to  Union  Investment  Com- 
pany, or  order,  right  hundred  doUara,  at  the 
American  National  Bank  of  Kanaas  City. 
Mo.,  with  Interest  after  maturity  at  U>  pcf 
cent  per  annum  nntll  paid.    A.  B.  Morris. 
No.  8.065.    Due  April  llth,  1801."  Defend- 
ant filed  an  unverified  answer,  alleging. 
General  denial;  "and,  further  answering,  this 
defendant  says  that  he  denlea  that  tbe  plain- 
tiff, Theodore  A.  Caae,  Is  the  owner  and  bold- 
er of  the  note  set  up  and  mentlocied  In  said 
petition;  and,  further,  he  denies  that  he  be- 
ciune  the  owner  and  h^der  of  a^  note  be- 
fore the  maturity  thereof;  and.  further,  this 
defendant  aaya  that  the  said  note  is  fully 
paid,  both  principal  and  tatereat.'*  To  which 
plaintiff  filed  reply  of  general  denlaL   It  is 
admitted  that  upon  the  back  of  the  note  is 
the  fc41owhig  Indoraement:  "Pay  to  tbe  or- 
der of  The  A.  Case.    Demand  and  protest 
waived.  Union  Investment  Company,  by  T. 
F.  Page.  Treaanrer."  Tbe  caae  was  tried  to 
a  jury,  and  upon  the  trial,  and  upon  appli- 
cation of  plaintlff'a  attorney,  the  court  held 
that  tbe  burden  ei  proof  waa  upon  defend- 
ant   The  plaintiff  Introdoced  no  evidence, 
nor  did  the  defendant   And  tbereopon  tbe 
court  at  request  of  plaintiff,  instructed  the 
jury  to  return  a  verdict  for  plaintiff,  which 
Instniction  la  as  follows:   "In  this  case  yon 
sre  Instructed  to  find  a  verdict  for  plalntifT 
for  the  amount  claimed.    This  Is  9800,  wii/i 
interest  at  10  per  cent  from  April  11,  189L" 
And  refused  the  following  lustmetlon,  asked 
for  by  defendant:   "The  Jury  are  loatructed 
to  return  a  verdict  for  tbe  defendant."  Jury 
returned  verdict  for  plaintiff,  and  judgment 
rendered  thereon  by  court.    Motion  f^r  new 
trial  ovorruled.  »u:epted  to,  and  dtfaidant 
brings  case  here  tor  review. 

The  only  question  presented  In  tbla  case 
la,  upon  whom  waa  tbe  burdea  of  proof? 
"la  all  actlooB.  allegatlona  of  tbe  execmion  ot 
written  laatnuoents  and  Indocaementa  there- 
on,        •  afaall  be  taken  mm  txaa  anlea? 
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the  denial  «f  the  aame  be  Terlfled."  (^t. 
Code.  I  MS.  The  flnt  quertkn,  then,  to  be 
inswered,  im,  does  the  petitioa  oontafn  any 
allegatkto  ot  IndoreecneDt  upon  the  tautru- 
m«ut  dedared  npon?  This  we  most  answer 
in  the  necatlTe.  It  o»uld  wltli  «a  much 
prot>rte^  be  aald  that,  because  the  note 
Bhowa  on  Ita  face  thaA  It  ms  made  MoTem- 
ber  11,  1890,  and  to  be  paid  In  Ave  months, 
aad  has  written  tbweon,  ''Doe  April  11-14, 
18t»l,"lhlB  would  constitute  an  allegation  of 
nonpayment,  because  the  court  could  see 
that  the  time  for  which  It  was  to  run  had 
CAiiired.  Section  87,  CIt.  Gode^  iMovldea: 
1b<>  petition  most  contain:  (1)  *  *  *.  (2>  A 
statement  of  the  facts  constituting  the  cause 
of  action  In  ordinary  and  conelae  bunguace 
and  withtHit  repetition."  What  are  the  facts 
coBstltutlng  the  canse  of  nsAioa,  as  stated  in 
this  petition  1  "That  Morris  made  his  note 
for  a  certain  amount,  payable  to  Une  Union 
Investment  Company,  in  fire  months  frtun 
Its  date,  with  glTea  rate  of  Interest,  and  that 
Uje  payee  sold  and  dellT««d  it  to  Uie  plain- 
tiff; that  it  la  due  and  unpaid."  Hae  Is  a 
distinct  aUegatkm  af  title,  and  how  It  la  de- 
rived, and  we  think  tbe  plaintiff  la  bound  by 
It.  JSale  and  dellTery  «f  a  note  does  not  in- 
clude Indorsemeat.  U  Is  one  of  tbe  methods 
of  transferring  the  title.  It  Is  tmeb  but  not 
tbe  only  and  the  cauae  of  action  would 
have  been  o  complete  If  the  IndoTMment  on 
this  mate  bad  never  been  written.  Nor  does 
Indorsement  necessaiUy  Imply  a  >ale  «(  the 
instrument  IndMSed.- 

But  It  la  contended  that  a  copy  of  the  note 
Is  attached,  aad  the  tadorseaneat  wpears 
therwo.  True;  but  la  there  any  allegatioa 
in  the  petition  that  Inttanates  that  tbe  ^la* 
tiff  reUed  upon  this  Indonement  aa  his 
Rouree  of  tJtle7  Not  tbe  allghtent  hint  Is 
giTcv  of  any  aocb  intention.  He  does  not 
allege  tlie  execution  of  any  indorsement,  nor 
even  allege  that  it  Is  a  copy  of  the  note  with 
all  indoraenwaU  thereon,  or  that  the  «oi^ 
RhowB  auy  Indorsement.  Oan  it  be  said  that 
an  ludorBonent  Is  a  part  of  the  notet  We 
think  not.  It  Is  a  separate  and  Independent 
contract  *The  Indravemeat  of  a  note  la  not 
mexvly  a  transfer  thereof,  but  it  Is  a  fre^ 
and  substantive  conbuct.''  Danleln,  Neg. 
Inst.  I  Qt»;  Heaa  v.  Stete,  Ohlob  9.  We 
think  that,  as  Case  did  not  refer  to  any  In- 
dorseraent,  the  unrerlfled  denial  of  Morris 
put  in  issue  the  title  of  Case  to  the  note,  and 
the  burden  of  proof  was  upon  blm.  We 
think  ttals  is  well  settled  in  this  state.  In 
WaHlilngtim.  t.  Hobart.  17  Kan.  275,  tbe 
court  says:  "Ori^nally.  when  a  note  pay- 
able to  order  is  transferred, ,  It  Is  ao  trans- 
f^FTMl  by  a  written  Indotaement,  placed  cm 
its  hack;  and,  ordinarily,  where  such  note  Is 
hued  on.  tbe  plaintiff  Inseru  In  his  petition 
an  allegation  of  the  eKCUtion  of  such  in- 
donement, and  such  allegation  can  be  put  In 
iRSue  only  by  a  denial  thereof,  verifled  by  af- 
bdarlt.  But  a  ne^tlabie  pnHnlssoty  note 
pajAble  to  order,  aa  well  aa  every  other  kind 


D.  LOVE.  fiS 

at  promiaaory  note,  may  be  Iraaafemd  In 
this  state  without  any  Indonement,  or  wltb- 
out  any  written  Instrument,  and  by  delivery 
merely,  and  so  aa  to  anttiorize  tbe  tnnsferea 
to  sue  In  his  own  name.  11>«ef  ore.  In  aa  ac- 
tion on  any  kind  vt  promissory  note,  by  a 
i^rsoB  who  Is  not  the  payee  therecrf,  where 
the  petition  says  nothing  about  any  Indorse* 
ment  tlwreot,  bnt  there  i»  an  allegation  in  the 
petition  stetlng  tliat  the  note  was  duly 
transferred  to  the  plaintiff,  and  that  he  Is 
now  tbe  owner  and  holder  thereof,  such  al^ 
legation  may  be  pot  te  tsane  by  a  pleading 
not  verided  by  affidavit."  A  parol  assign- 
ment of  this  note  would  have  sustained  tba 
allegation  of  the  petltloo.  yet  a  failure  to 
verify  a  denial  would  not  admit  a  parol  aa> 
slgnment  Fattfe  v.  Wilson.  25  Kan.  8M, 
If  the  note  was  In  fact  Indorsed,  the  plabS' 
tiff  should  have  alleged  It  in  his  petition  aa 
<»e  ^  the  facts  constituting  his  cause  of 
actton.  A  failure  to  file  an  affidavit  of  de- 
nial, mentioned  In  section  lOB  of  tlie  Civil 
Code,  admlte  nothing  elicit  tbe  execution  of 
a  written  Instrument  and  tbe  making  oC  aa 
Indonement  thereon  when  ttacsy  are  net 
fOTtk  and  alleged  in  the  petition.  Tbe  Judg- 
ment of  the  district  court  will  be  reversed, 
aad  case  remanded  iot  new  trIaL  All  tlw 
Judges  conenrrlng. 


PHILUP8  et  aL  V.  LOVB  et  aL 

(Court  of  Appeals  of  Ksnsss,  Soattiera  Depart- 
■lent,  C.  D.    Sept.  6»  189&) 

AmU.--CdllB-llAne— SSTTLSMBN*  AND  AUdOV- 

Where  s  csee-made  waa  dalr  aerred  on  tbe 
adverse  partj  within  the  time  lued  liy  the  or- 
der of  the  ooort  ezteDdiw  tbe  tinie  bi  whldi  t> 
make  and  serve  a  cam  for  review  In  a  higher 
court,  and  the  parties  agree  that,  the  case  so 
made  ma;'  be  preseoted  to  the  judj^  who  tried 
the  case  for  setUemeot  aud  allowance,  and  the 
aame  la  allowed  and  signed  by  the  Judge,  but 
it  dees  not  ahow  that  he  conaid««d  any  amend- 
meots,  or  tliat  there  were  do  amendmests  sup- 
gested,  and  it  does  not  abow  that  he  considered 
and  aettled  the  raae-niade,  and  It  does  not  ahow 
that  the  parties  were  present  at  the  time  of 
the  allowance  and  slgiung  of  the  aanie,  and 
waived  amendinenta.  it  does  not  sufficiently 
ahow  that  the  neceswnry  prerooniBitea  have  been 
complied  with  to  make  It  a  valid  caae-made. 
(SyllabuR  hj  the  (Jonrt.) 

Error  from  district  court.  Cow  ley  county; 
M.  G.  Troup,  Judge. 

Action  by  J.  Mack  Love  and  others,  execo- 
tors  of  James  Hill,  deceased,  against  La  (Juln- 
cy  Pbllllps  and  another,  administratrix  and 
administrator,  respectively,  of  James  Fhll- 
llpa,  deceased,  to  aet  aside  a  sale  In  fore- 
closure proceedings.  From  a  Judgment  for 
plaintiffs,  defendants  brought  error.  Ud  the 
death  of  defendant  FhUllpa,  Benson  U.  L«nt, 
executor,  was  substituted.  Un  motion  to  dis- 
miss. Granted. 

Chariea  U  Brown  and  Madden  *  "w***fi% 
tmt  plaJntm  la  etior.  PeUock  *  i«v%  for 
defendants  in  error. 


Digitized  by 


J6  40  PACIFIG 

JOHNSON,  P.  J.  On  March  1, 1SS9,  James 
FbflUpa  commenced  an  action  In  the  district 
eomt  ot  Cowley  county,  Kan.,  upon  two 
j^mnlascHty  notes  f<H-  f6EiO  each,  against  Aaron 
H.  Hantley,  Biartha  J.  Hamley,  and  James 
HilL  Bach  of  these  notes  bad  been  made 
by  Aaron  H.  Hamley  and  Martha  J.  Ham- 
ley,  In  favor  of  James  Kill,  and  had  been  sold 
by  him  to  the  plaintiff,  James  FhUllps,  and 
Indorsed  In  blank.  The  Hamleys,  being  hus- 
band and  wife,  had  given  a  mortgage  to  se- 
cure these  notes  to  James  ttiit,  and,  at  the 
time  the  notes  were  Indorsed  by  Hill  to  the 
plalntur  In  that  case,  he  also  deUvered  to  the 
said  Phillips  the  mortgage  securing  said 
notes,  and  Phillips,  also,  tn  the  same  action, 
asked  to  have  his  mortgage  foreclosed,  and 
the  mortgaged  {Hoperty  sold  without  appraise- 
ment, as  provided  in  the  mortgage,  to  sat- 
isfy the  debt,  and  also  asked  for  personal 
judgment  against  the  defendants,  Aaron  H. 
Hamley,  Martha  J.  Hamley,  and  James  HllL 
The  two  notes  sued  upon  were  made  payable 
at  different  times,  and  at  the  maturity  of  one 
of  the  notes  It  was  duly  protested  fiwr  nonpay- 
ment,  but  the  other  note  was  not  protested, 
and  ther^ore  the  action  afterwards  proceed- 
ed, so  far  as  the  Indorser,  James  Hill,  was 
concerned,  upon  the  note  which  was  protest- 
ed only.  After  the  commracement  of  the  ac- 
tion iQKm  the  notes  and  to  foreclose  the  mort- 
gage, and  before  judgment,  the  defendant 
James  Hill  died  testate,  and  the  defendants 
In  error  in  this  case,  J.  Mack  Love,  William 
Upton,  and  Eaiza  Hill,  were  duly  appointed 
as  the  executors  of  his  estate,  and  the  fore- 
closure action  was  revived  In  the  district 
court  of  Cowley  county,  Kan.,  In  the  name 
vt  said  executors.  At  about  the  same  time 
the  plaintiff,  James  PhlUIps,  died,  and  La 
Qulncy  Phillips  and  Bdward  D.  Keys,  plain- 
tiffs In  error  in  this  case,  were  duly  ai^lnt- 
ed  administrators  of  his  estate,  and  the  fore- 
dosnre  action  was  revived  In  the  district 
court  of  Oowley  county,  Kan.,  In  the  names 
of  Budi  administrators.  After  this  petition 
In  error  was  filed  In  the  supreme  coturt,  the 
plaintiff  In  error.  La  Qolncy  PhUlips,  mar- 
ried <sie  Benson  O.  Lent,  and  after  such  mar- 
riage the  said  La  Qulncy  Phillips  died  tes- 
tate and  without  children,  leaving  the  said 
Benson  O.  Lent  as  her  sole  and  only  heir  at 
law,  and  he  was  also  appointed  as  the  exec- 
utor of  sali  will,  and,  as  there  was  no  ortber 
administrator  appointed  for  the  estate  of 
James  Phillips,  deceased,  upon  the  death  of 
said  La  Qtiincy  Phillips  Lent,  the  said  lOd- 
ward  D.  Keys  became  the  sole  surrirlng  ad- 
ministrator of  said  estate,  and  on  the  5th  day 
of  December,  1883,  this  action  was  revived 
In  the  supreme  cotn*t  of  this  state  in  the  name 
of  Benson  O.  Lent  as  sole  heir  at  law  and  ex- 
ecntor  of  the  last  will  and  testament  of  Tm, 
Qnlney  Phillips  Lent,  deceased,  and  Edward 
D.  Keys,  sole  surviving  administrator  of  the 
estate  of  James  Phillips,  deceased,  and  now 
stands  In  this  court  rertred  tn  ""wyiifr  and 
fonn  abore  stated. 


BEPOBTEB.  <EaiL 

After  the  revivor  of  the  original  action,  as 
stated,  in  the  district  court  of  Oowley  county, 
Kan.,  the  necessary  amended  pleadings  were 
filed,  and  the  Issues  made  up,  and  the  case 
was  finally  reached  for  trial  In  said  court 
on  the  1st  day  of  February,  1890,  and  on 
that  day  judgment  was  rendered  In  favor 
of  the  plaintiffs  against  the  defendants  Aar- 
on H.  Hamley  and  Martha  J.  Hamley  for 
the  full  amount  due  upon  both  promissory 
notes  sued  on  In  this  action,  and  also  judg- 
ment foreclosing  the  mortgage  and  order- 
ing the  property  described  therein  to  be 
sold  without  appraisement,  after  six  months 
from  tbe  date  of  said  judgment,  and  barring 
the  defendants  Handey  from  any  Interest  in 
the  mortgaged  property;  and  by  consent  and 
agreement  between  the  plaintiffs  and  the  de- 
fendants the  executors  of  James  Hill,  deceas- 
ed, the  case  was  continued  untU  tbe  next 
regular  term,  as  to  tbe  liability  of  the  execu- 
tors of  the  Hill  estate;  and  at  the  next  term, 
and  on  the  26th  day  of  April,  1890,  the  case 
was  reached  for  trial  as  between  the  plaln- 
tifTs  and  the  executors  of  the  HIU  estate,  and 
on  that  day  judgment  was  rendered  In  favor 
of  the  plaintiffs  against  the  executors  ot  the 
Hill  estate,  for  the  fall  amount  of  the  note 
which  had  been  protested,  together  with  in- 
terest amounting  at  that  date  to  the  sum  of 
SS10.67;  and  In  tbe  same  judgment  It  was 
ordered  conc^nlng  the  real  estate  described 
In  plaintiff's  petition,  and  theretofore  ordered 
sold  by  said  court,  as  provided  in  the  decree 
of  said  court  theretofore  entered  In  said  ac- 
tion, that  after  the  payment  of  costs  and 
taxes,  the  balance  cf  the  purchase  price  be  ap- 
plied to  the  payment  of  the  judgment  against 
the  executors  of  the  EDU  estate.  All  of  the 
parties  to  that  action  were  present  In  open 
court  by  their  respective  attorneys  at  tbe 
time  both  judgments  were  rendered,  and  no 
exceptions  w?re  taken  by  eltner  party  to  any 
part  of  either  ot  said  judgments. 

Afterwards,  and  on  the  lltb  day  of  August, 
1890,  being  more  than  six  months  after  tbe 
rendition  of  the  first  judgment  above  refer- 
red to,  and  In  which  decree  of  foreclosure 
was  entered,  the  plaintiff  caused  an  order  of 
sale  to  issue  In  said  case,  commanding  tbe 
sale  of  the  real  estate  described,  without  ap- 
praisement, as  iKDvlded  In  said  decree.  Said 
order  of  sale  was  delivered  to  the  sheriff  on 
the  11th  day  of  August,  1890,  and  he  pro- 
ceeded to  advertise  said  real  estate  tor  sale 
In  the  manner  provided  by  law,  without  ap- 
praisement, and  gave  imbllc  notice  that  be 
would  sdl  the  property  on  the  16th  day  of 
September,  1890.  This  notice  was  published 
in  the  Arkansas  Oity  Dispatch  the  regular 
length  ct  time,  that  being  a  weekly  newspa- 
per, printed  and  tublished  In  Arkansas  City, 
Cowley  county,  Kan.,  being  the  same  city  In 
which  the  executors  of  the  Hill  estate  resided. 
On  two  different  occasions,  about  one  week  or 
ten  days  before  said  sale,  Qbarles  L.  Brown, 
one  ot  tbe  attorn^  tot  the  plaintUCs  in  that 
case,  called  the  attention  of  J.  Mack  Lore, 


Digitized  by 


Kan.) 


FHIIXIFS 


9.  I^TB. 


67 


Tlio  wu  one  of  the  ezecuton  of  the  HIU  ea- 
tate,  and  also  a  member  of  the  Uw  flzm  oi 
Eaton,  FeUoCk  ft  Love,  who  were  the  attor- 
neys for  said  execators,  to  the  fact  that  the 
■ale  was  being  advertised.  On  the  day  of  sale 
the  sheriff  offered  said  property  for  sale  to 
the  blsbot  bldd».  pnrmiant  to  said  advov 
tisemenL  The  execntors  of  the  Bill  estate  were 
not  present  at  said  sale,  nor  was  any  one 
there  to  represent  them.  Charles  I*.  Brown, 
one  of  the  attmiwys  for  the  idalntlfl,  atteided 
said  sale,  and  purchased  the  real  estate  In 
the  name  of  La  Qolncy  Phillips  for  $lfiO,  that 
being  the  highest  and  best  bid  for  said  prop- 
erty,  and  the  mon^  bid  was  paid  to  the  sher* 
Iff,  and  the  proper  credit  glTen.  Afterwarda, 
and  on  the  17th  day  of  September,  ISOO,  the 
plalntUEs  filed  In  said  court  their  motion  to  con- 
flrm  said  sale,  the  return  of  the  sberlfl  hav- 
ing been  made  at  that  time.  On  the  same  day 
that  said  motion  was  filed,  J.  Mack  Lore,  one 
tit  the  eucntors  of  the  £[Ul  estate,  and  one  j>f 
the  attorneys  for  the  enentora,  saw  the  mo- 
tion on  file,  and  examined  It  Aftnwards,  and 
on  the  19th  day  of  S^tember,  1890.  there 
harlng  been  no  objections  made  to  the  con- 
firmation of  said  sale,  the  motion  to  confirm 
was  considered  by  the  court,  and  the  decree 
rendered  and  entered  to  confirm  said  sale, 
and  ordering  the  sheriff  to  make  a  deed  to  the 
purchaser.  After  the  confirmation  of  said 
nl^  and  <«  the  lit  day  of  October,  1880,  the 
executors  of  the  Hill  estate  filed  a  moticii  In 
said  court  to  set  aside  said  sale,  which  mottm 
was  considered  by  the  court,  and  on  the  2d 
day  of  October,  1880,  upon  objection  being 
raised,  the  court  held  that  It  bad  no  jurisdic- 
tion to  consider  said  motltm,  and  thoeupou 
the  court  «««ini— ^  said  motion  without  prej- 
udice. Afterwards,  and  on  the  18th  day  of 
October,  1890,  tlw  abwlfl  made  to  the  pnr- 
diaaer  at  said  sale  s.  sherUFs  deed  for  the 
property  sold,  which  deed  waa  recorded  on 
the  ITtb  day  of  October,  1890.  Afterwards, 
and  on  the  2Sth  day  of  October,  1880,  the  de- 
fmdants  in  vent  In  this  case,  as  plaintiffs, 
commenced  this  action  against  La  Qolncy 
Phillips  alone,  to  set  aside  said  sale,  and  set 
aside  said  deed.  To  that  petition  the  defend- 
ant In  that  case.  La  Qulncy  Phillips,  filed  her 
demurrer  upon  the  grounds  (1)  that  there 
was  a  defect  of  partlea  defmdant,  as  shown 
by  said  petition,  and  (2)  that  said  petiUon  did 
not  state  facts  sufficient  to  constitute  a  cause 
action  In  favw  of  idaintifl]B  and  against 
the  defendant  That  demurrer  wad  heard  on 
tbe  2lBt  day  of  April,  1881.  and  waa  by  the 
court  sustained  as  to  the  first  ground  therein, 
to  wit  that  thne  waa  a  defect  of  parties  de- 
fendant, but  was  OTOTuIed  by  the  court  as  to 
the  secMid  grwmd  thneln,  to  which  ruling 
the  def«xlant  at  the  time  duly  excepted. 
Afterwards,  and  on  the  1st  day  of  May,  1881, 
the  plalntlflh  filed  their  amended  petition  in 
■aid  case,  maUng  La  Quln<7  PhUllps  and  Ed- 
ward D.  Ke7>*  administrators  of  the  estate  of 
Jamm  PfaQUps,  deceased,  additional  parties 
drfendant  Serrlce  was  made  upon  said  ad- 


ditional defendants,  and  on  the  81st  day  of 
July,  18^  all  of  the  defendants  Joined  In  an 
answer  to  said  amended  petition.  Afterwards, 
and  on  the  22d  day  of  September,  1801,  the 
case  was  regularly  reached  for  trial.  The  de- 
fudants  at  the  time  of  trial  objected  to  tbe 
Introduction  of  any  evidence  by  tbe  idalntlffls 
under  said  unaided  petition,  upon  tbe  ground 
that  the  amended  petition,  together  with  the 
exhibltii,  did  not  stato  tects  sufficient  to  con- 
stitute a  cause  of  action,  which  objection  was 
by  the  court  overruled,  and  excepted  to;  and, 
the  Jury  having  been  waived,  the  case  was  then 
tried  to  the  court  At  the  close  of  plahitlffs* 
testimony  the  defendants  filed  a  demurrer  to 
said  l^stlnuHiy,  which  was  br  the  court  over- 
ruled, and  excepted  to;  and  the  court  fQ>on 
full  hearing,  rendered  judgment  In  favor  of 
plalntlffk,  the  exeentcm  of  the  Hill  estate,  and 
against  the  defendants  in  that  case,  these 
plalntiffii  In  orw,  setting  aside  said  sale  and 
setting  aside  the  deed  to  said  real  estate.  Tbe 
defendants  below  thai  filed  their  motion  for  a 
new  trial,  whldi  was  by  tbe  court,  on  con- 
sideration, overmled.  Tbe  defendants  below, 
having  saved  exceptions  to  all  tbe  rulings  of 
the  court  took  time,  made  a  case,  and  bring 
the  matttt  here  for  review. 

We  are  met  at  the  first  step  in  the  review 
of  this  case  with  a  motion  to  dismiss  the  pe- 
tition hi  oTor  ftw  the  reasw  that  the  case- 
made  was  not  settled,  allowed,  and  signed  by 
tbe  judge  who  tried  the  case,  as  required  by 
law.  Case  does  show  that  the  attorneys  for 
defendants  consented  In  writing  that  tbe  case 
might  be  presmtsd  to  tbe  judge  who  tried  the 
case  for  allowance  and  settlemoU  on  the 
21th  day  of  December,  1801;  that  the  case- 
made  nowhere  Showa  that  the  attorn^  for 
plaintiffs  waived  their  right  to  suggest  amend- 
m&atm  to  such  case-made,  nor  does  it  show 
tiie  ammdmente  were  not  suggested  by  coon* 
sel  for  plaintiffs;  does  not  show  that  counsd 
for  plaintiffs  was  i^esent  when  such  case- 
made  was  settled,  nor  does  It  show  that 
amendmente  suggested  by  counsel  for  plain- 
tiffs were  comddered  or  passed  upon  by  the 
Judge  settling  the  case-made,  or  that  the 
righto  of  plaintiffs  to  suggest  amendmente  to 
such  case-made  waa  ever  in  any  way  consid- 
ered by  counsel  for  def endante  or  by  the  trial 
judge.  The  record  shows  that  the  case  was 
made  and  served  on  the  attorneys  for  the 
plaintiffs  below  within  the  time  allowed  1^  the 
court,  and  they  consrated  that  the  case-made 
might  be  presented  to  the  Honorable  M.  G. 
Troup,  judge  of  the  court  for  allowance  and 
settlement  the  24th  day  of  Deconber.  1801, 
and  they  waived  notice  of  the  time  and  place 
of  settlement  The  case  was  signed  by  the 
judge  December  24,  1881.  Section  MS  of  the 
Code  of  Civil  Procedure  provides:  "The  case 
so  ma^  or  a  copy  thereof,  shall,  vrithin  thne 
days  aft«  the  judgment  or  order  Is  entoed, 
be  served  l^M>n  tbe  ojxioslte  party  ot  attor- 
ney who  may  within  three  days  thereafter 
suggest  amendmente  thereto  in  witting,  and 
present  the  same  to  the  party  making  the  case. 
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or  his  attorney.  The  case,  and  amendmenta 
Bhall  be  sQbmltted  to  the  Judire,  who  ahaU 
settle  and  alen  the  same  and  cause  it  to  be  at- 
tested by  the  clerk  and  the  seal  of  tlie  court 
to  be  thereto  attached."  The  record  falU  to 
show  that  the  attorneys  for  the  plaintiffs 
were  present  at  the  Bignlng  <tt  the  case.  They 
had  waived  the  service  of  notice  of  time  and 
place,  and  consented  that  the  case- made  might 
be  presented  to  the  Judge  Cor  settlement,  bat 
they  did  not  agree  or  consent  that  the  Judge 
should  sign  the  case  as  thus  prepared,  which 
was  to  be  presented  for  allowance  and  set- 
tlement Tlie  record  does  not  show  that  the 
plaintiff  had  waived  their  right  to  suggest 
amendments  to  the  case  as  thus  made,  or  that 
they  had  not  suggested  amendmenta  in  writ- 
ing, nor  does  It  show  that  the  judge  settled 
the  cam.  It  ahows  that  he  signed  and  al- 
lowed It  as  a  caae-made.  It  nowhere  appears 
that  the  Judge  considered  any  amendmenta, 
or  that  none  were  suggested,  or  the  counsel 
had  none  to  suggest,  or  that  they  had  waived 
in  any  manner  their  right  to  suggest  them. 
Safford  T.  Turner,  53  Kan.  729,  87  Pac.  885; 
Weeks  v.  Medler,  18  Kan.  427;  Railway  Oo. 
T.  Greenwood.  1  Kan.  App.  330.  41  Pac.  225; 
Shoe  Co.  V.  Martin.  4fi  Kan.  7(17,  28  Pac  424; 
Railway  Co.  v.  Roach,  18  Kan.  692.  The  case- 
made  not  showing  that  the  same  wu  settled 
by  the  trial  Judge,  as  required  by  section  648 
of  the  Code  of  Civil  Procedure,  the  case  will 
be  dismissed  at  the  cost  ot  the  plalntUBi  1m 
error.  Ail  tbe  Judges  concurring. 


MORRIS  et  sL  T.  KIX 

(Ooart  «f  Appeals  of  Kansas,  Northern  Depart- 
ment, a  D.    Sept.  i2,  1896.) 

HORTOAOKS— ASSUHFTION  BY  OraNTBB. 

The  liability  of  a  grantee  who  assumes 
the  payment  of  a  mortgage  on  land  conveyed  to 
him  depends  npon  the  personal  liability  of  bis 
Immediate  graittor.  If  uie  grantor  is  not  so  lia- 
ble, the  mortgagee  cannot  daim  any  d^dency 
from  such  grantee. 
(Syllabus  by  the  Court.) 

Error  from  district  court,  Osbwue  county. 

Action  by  Euretta  Mix  agaluat  Marlon  L. 
Swisher,  Margaret  A.  Swisher.  Jenkln  W. 
Morrl8,and  John  Norton.  The  actlm  was  dis- 
missed as  to  defeodauts  Swisher,  and  from  a 
decree  for  plaintiff  against  the  remaining  de- 
fendants, the  latter  bring  error.  Reverised. 

W.  P.  Douthltt,  Eugene  Wolfe.  E.  B.  Ches- 
ney,  and  Wheat  &  Wheat,  for  plaintiffs  in  ei<> 
ror.  W.  H.  Clark,  for  defendant  In  error. 

GILKESON,  P..  J.  Euretta  Mli  brought 
suit  against  Marion  L.  Swisher  and  Mar- 
garet A.  Swisher  and  the  plaintiffs  In  error 
upon  a  certain  note  and  mortgage,  made,  ex- 
ecuted, and  d^lvered  by  the  said  Swlsbera  to 
R.  J.  WaddeU  &  Oo.  The  mortgage  sued  upon 
covCTed  the  following  reai  estate,  TlS!.:  a.W.H 
section  2,  township  10,  range  18,  and  B.  %  N. 
W.  \i  weetiiaa  11,  township  10,  range  18.  'fhe 


allegatloiia  of  the  petition  are  those  nsDally 
found  In  a  petition  Cor  foreclosure  of  a  mort- 
gage, and  in  addition  thereto  the  following: 
"That  the  defmdants  Jenldn  W.  Morris  and 
Emily  J.  Morris  became  the  legal  owners  of 
said  lands  In  tbe  mortgage  described  by  war- 
ranty deed  on  the  IStb  day  of  October,  18U8, 
from  one  E.  F.  Robinson  and  wife;  that,  as 
a  part  of  the  conslderatJon  for  said  lands,  Jete 
kln  W.  Morris  and  Emily  J.  Morris  assumed 
and  agreed  to  pay  the  mortgage  sued  on  in 
this  action;  that  the  said  defendant  John  Nor- 
ton became  tbe  legal  owner  of  the  said  lands 
described  lu  the  said  tnortgage  on  the  20th 
day  of  December,  1888,  by  virtue  of  a  deed  a 
copy  of  which  Is  hereto  attached.**  etc.;  "that 
as  a  part  of  the  consideration  for  said  lands, 
the  said  defendant  John  Norton  assumed  and 
agreed  to  pay  the  mwtgage  sued  on  in  tbfs 
action;  that  tbe  said  defendant  Jolin  Norton 
and  his  wife  now  have  or  claim  to  have  some 
interest  In  or  to  said  lands  by  vh>tue  of  said 
deed,  herein  set  up  and  marked  'Exhibit  E.' 
but  whateTer  Interest  lien,  or  right  they  may 
have.  If  any,  to  said  lands,  is  Junior.  Inf«1or, 
and  subject  to  tbe  lien  of  this  plalntlflr;  and 
prayer  for  Judgment  agalnat  all  the  defend- 
ants, for  foreclosure  of  the  mortgage,  sale  of 
lands,  and  that  all  defendants  be  barred,  etc 
The  deeds  referred  to  and  attached  to  the  peti- 
tion are:  (1)  E.  F.  Roblnflon  and  Adah  J.  Rob- 
inson to  Jenkln  W.  Morris,  dated  October  15, 
1888,  conveying  the  8.  W.  14  of  section  2, 
and  tbe  B.  %  of  the  N.  W.  %  of  section  11,  aU 
In  township  10,  range  IS,  Osborne  county, 
Kan.,  and  other  tracts,  and  containing  the  fol- 
lowing clause:  "To  hare  and  to  hold  the  same 
together  with  all  and  singular  the  tenements, 
hereditaments,  and  appurtenances  thereto  be- 
longing or  in  anywise  appertaining,  forever. 
And  said  parties  of  the  flrat  part  for  them- 
selves, their  heirs,  executors,  or  administra- 
tors, do  hereby  covenant  promise,  and  agree 
to  and  with  the  said  party  of  the  second  part 
that  at  the  delivery  of  these  presents  they  are 
lawfully  seised  In  their  own  right  of  an  ab- 
solute and  infeaslble  estate  of  Inheritance  In 
fee  simple  of  and  In  ail  and  singular  the 
above  granted  and  described  premises,  with 
the  appurtenances;  that  the  same  are  free, 
clear,  discharged,  and  unincumbered  of  and 
from  all  and  other  grants,  titles,  charges,  es- 
tate. Judgments,  taxes,  aesessments.  and  In- 
cuinbrances  of  what  nature  or  kind  soever, 
except  mortgages  of  record  on  said  lands  and 
Interest  thereon  from  this  date,  which  the 
grantee  herein  assumea  as  pan  payment  (crop 
of  1888  retained  by  grantor,  and  pos-sesslon 
till  January  1st  18.sr»:  and  that  they  will  war- 
rant and  forever  defend  the  same  unto  said 
party  of  the  second  part  his  heirs  and  assigns, 
against  all  and  every  person  or  persons  whom- 
soever lawfully  claiming  or  to  claim  the 
same."  (2)  Jenkln  W.  Morris  and  Emily  J. 
Morris  to  John  Norton,  as  follows:  "This  In- 
denture, made  this  2etfa  day  of  December,  A. 
D.  1888,  between  Jenkln  W.  Mofrls  and  Emily 
J.  Horrta,  bis  wlf^  of  LeaToiwortli  eomtty, 
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in  the  state  of  Kanaaa,  of  tlie  fiist  put,  i 
and  John  Norton,  of  Shawnee  county,  in 
tbe  state  of  KansM,  of  the  second  part,  wlt- 
oesGcth:  That  said  partii»  of  the  flrat  part, 
In  consldentloa  Of  the  1001  of  one  and 
oo/t%%  AoOaxm,  the  receipt  wliweof  la  hereby 
■eknowledged.  do  by  tliese  preaents  remise, 
r^ease,  and  quitclaim  unto  said  party  of  the 
second  part,  his  Iielrs  and  *»wtg»",  all  the 
following  described  real  estate  situated  in 
the  connty  of  Osbiwne  and  state  of  Kansas, 
to  wit:  The  southwest  quarter  (&  W.  ^) 
itf  section  two  <2),  township  ten  (10).  range 
thirteen  (13)  weet;  also,  the  east  half  of  the 
northwest  quarter  (£1.  1^  N.  W.  )4)  secUon 
eleren  01),  township  ten  (10),  range  thir- 
teen 03i  west;  also,  the  southwest  quarter 
(S.  W.  i/Q  ot  section  twenty  (20),  township 
eight  (EQ.  range  thirteen  (13)  west;,  also,  the 
west  half  (W.  ^  of  section  tweoty-ntne 
(28),  township  eight  (8),  range  thirteen  (10) 
west,— &U  In  Osborne  county,  Kansas,  ac- 
cording to  the  United  States  goTeminait 
surrey  thereof.  The  grantee  hereby  a«- 
Bumes  all  llaUlity  ot  the  grantor  on  account 
<a  any  mortgagee  against  said  property.  To 
bare  and  to  hold  the  same,  together  with  all 
and  alngnlar  the  teaemeota,  heredltsmeuts, 
and  appurtenances  thereonto  belonging  or  In 
anywise  appertaining,  forerer.  In  witness 
whereof  the  said  parties  of  the  flrat  part 
hare  hannnto  set  their  hands  the  day  and 
year  first  above  written.  Joikln  W.  Mor- 
ria.  [SeaL]  Bmlly  J.  Uiorrls.  [SsaL]"  Sum- 
monsee  Issued  tbereoa  as  f  tdlowa:  Td  the 
sheriff  of  Chautauqua  oranty  for  Marlim  L. 
and  liargaret  A.  Swlaber;  to  the  sheriff  of 
StMwnee  county  toK  John  Nwton  and  Mrs. 
John  Norton;  to  the  sheriff  of  Z^eaTenworth 
county  for  JenUn  W.  Morris  and  Itmily  J. 
Morris,— whleh  woe  duly  aerrad  and  re- 
turned. None  of  the  defendants  so  secred 
appeared  in  the  action.  Upon  the  trial  of 
this  eauae  the  plaintiff  dismissed  her  action 
**wltboat  prejudice  aa  to  Marlon  L.  Swiaher 
and  Margaret  A.  Swisher,  hla  wife.  It  beli^ 
shown  to  the  court  that  said  defendants 
Margaret  A.  Swisher  and  Marlon  L.  Swlalier 
had  no  Interest  in  the  lands  deserllted  in  the 
petition  of  said  plaintlCF  at  the  time  of  the 
be£tnning  of  the  action."  And  thereupon 
the  comt  found  as  follows:  "After  liearlng 
the  evidence,  finds  that  all  the  allegations 
and  arermenta  contained  In  the  petition  of 
said  plaintiff  filed  her^  are  true,  and  that 
tli»e  Is  dae  from  said  defendants  Jenkin 
W.  Morris  and  John  Norton  to  the  said  plain* 
tiff,  on  the  notes  and  mortgage  sued  on  In 
this  action,  the  sum  of  eleven  hundred  thir- 
ty-eight and  *Vi««  dollars."— and  rendered 
Judgment  accordingly.  Thm  Is  no  Indorse- 
ment npon  either  of  the  summonses  issued 
b^eln  of  the  amount  for  which  judgment 
wtU  be  taken  If  defendants  fall  to  api»ear. 
Defoidants  Morris  and  Norton  bring  the  case 
here  for  review  upon  the  transcript 

The  prlndpal  qoestlon  la  this  caoe  Is  aa  to 
the  UaUUly  of  JenUa  W.  Mooia  «poa  tin 


assumption  clause  in  this  deed.  In  ether 
words,  can  a  mortgagee  avail  liin»elf  of  an 
assumption  to  [ny  his  mortgaiie,  contained  in 
a  deed  to  an  intermediate  purchaMr,  unless 
the  purchaser's  grantor  was  personally  liable 
to-pay  the  ^ebi}  Boblnson  Is  the  Immediate 
grantor  of  Morris.  From  whom  or  upon  what 
condltliHis  he  obtained  title  Is  not  shown.  It 
to  not  alleged  that  Uoblnson  assumed  this 
mortgage,  or  waa  under  any  obligation  to  pay 
the  same,  or  bod  any  interest,  legal  or  other- 
wise, in  having  Swisho's  ODvenant  perfbrmed. 
We  think  the  liability  of  the  grantee  resolts 
from  an  application— or,  more  correctly,  an 
extoislon— (tf  the  equitable  doctrine  of  subro- 
gation, and  the  authorities  with  great  uni- 
formity hold  "that  the  ■bm^wiIhk  grantee  be- 
comes the  principal  debtor,  and  tlie  mort- 
gagor becomes  the  surety,  and  tlie  mortgagee 
Is  uitltled.  If  at  all,  under  the  principle  of 
equity  that  'A  ciedltw  to  entitled  to  the  ben- 
efit of  all  collatual  obligations  for  the  pay- 
ment of  the  debt  which  a  person  standing  In 
tiie  tftoation  of  a  surety  for  others  has  re- 
ceived for  bis  Indemnity/  "  Does  not,  tlien, 
the  liaUllty  of  the  grantee  to  the  mortga^ciw 
depend  lyxm  tiie  fact  that  bto  Immediate 
grantor  to  also  personally  liable  T  We  think 
so,  since  there  will  be  no  place  for  the  opera- 
tion of  subrogation  in  the  absence  of  such 
pwsonal  liability  of  tlie  grantmr.  And  from  a 
careful  and  very  extended  exandnatlon  of  the 
adjudicated  cases  we  are  irreslBtlbly  led  to 
the  conclusion  that  the  liability  of  a  grantee 
who  nssnmcs  tlM  payment  of  a  mortgage  on 
land  eonreyed  to  him  depends  upon  the  i>ei>- 
sonal  liability  of  Us  immediate  grantor. 
Therefore,  If  a  grantor  to  not  so  Uable,  the 
mortgagee  cannot  claim  any  deficiency  from 
mxQb  gmntee.  "A  mortgagee  cannot  avail 
himself  of  an  assumption  to  pay  hto  mortgage, 
contained  In  a  deed  to  a  sulisequent  purchas- 
er, unless  the  grantor  was  himself  personally 
liable  to  pay.the  debt.  It  therefcv  not  appear- 
ing that  there  has  ever  existed  any  obllfi^on 
;  on  the  part  of  Oe  Hart  to  Indemnify  Ptiaum 
;  against  the  mortgage  debt,  each  grantee  who 
assumed  the  payment  of  the  mortgage  was 
bound  thereby  raily  to  indemnify;  and,  tf  no 
liability  to  pay  the  mortgage  debt  existed  on 
the  part  of  the  immediate  grantor,  there  was 
no  ground  for  d<iim  of  Indemnity  on  the  part 
of  the  grantor,  and,  consequently,  no  personal 
ItobUlty  on  the  part  of  the  gmntee  to  pay  tlie 
mortgage  debt."  Norwood  v.  De  Hart.  30  N. 
J.  Eq,  412.  "An  action  brought  by  the  bold- 
er of  certain  premises,  liable  under  a  provi- 
sion, contained  In  a  deed  thereto  to  him,  that 
he  purchased  the  same  subject  to  two  cer- 
tain mortgages,  and  hto  agreement  therein 
contained  to  assume  and  pay  tbe  same  as 
part  of  the  consMeratlMi  and  purchase  price 
of  sold  premlseo,  cannot  be  maintained,  tm- 
le»  it  Is  alleged  and  proved  that  the  grantors 
of  sold  owner  were  in  some  way  liable  to  pay 
tlbe  plaintiff  therein,  or  hts  assignors,  the  debt 
secured  by  the  mortgages,  or,  at  least,  tb^ 
hftd  «  la^  Ittterast  la  having  the  eoreanuit 
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In  ndi  deed  performed.**  Carrier  v.  Pqwr 
Co^  73  Hnn.  287.  26  N.  T.  Supp.  414.  ThU 
qnesUon  has  alM  been  dlacossed  Mr.  Desty 
in  his  Dotea  to  King  t.  Whitely.  10  Paige. 
466  (1  Law7.  Ed.  N.  T.  Gh.  pL  10G2),  and  be 
statee  the  doctrine  to  be:  **Wbere  the  srantor 
of  an  equity  of  redemption  in  mortgaged 
premises  is  not  perEonally  holden  for  the  debt, 
and  the  covenants  from  aim  contained  cov- 
enants of  seisin  and  wananty,  and  a  state- 
ment that  the  premises  are  subject  to  the 
mortgage  the  payment  of  which  is  assumed  by 
tlie  grantee,  the  ia.ttee  Is  not  liable  personally 
for  the  mortgage  debt,  or  any  part  thereof. 
The  assumption  of  the  nuMtgage  debt  by  the 
subsequent  purchaser  will  not  in  any  case  be 
available  to  the  mortgasee,  unless  the  grantor 
was  himself  personally  liable  for  thu  payment 
of  the  mortgage  debL  Unless  the  grantor  Is 
peraonaUy  liable  for  the  debt,  the  promise  of 
the  grantee,  the  purchaser,  Is  held  to  be  a  mere 
nudum  pactum,  and,  of  coone,  without  ^ 
cacy  In  ta.var  of  either  the  grantcv  or  mortga- 
gee. The  mor^agee  cannot  look  to  the  gran- 
tee personally  at  all,  because  the  assumption 
is  but  an  indemnity,  and.  the  grantor  m>t  be- 
ing liable,  the  indemnity  Is  practically  a  nul- 
lity. To  make  the  promise  of  a  grantee  to 
pay  the  mortgage  available  to  the  mortgagee 
of  the  land  conveyed  to  him,  It  must  be  made 
to  a  person  personally  liable  for  the  mort- 
gage debt.  "Wh&K  a  granUff  of  an  equity  of 
redemption  In  mortgaged  premises  is  not  per- 
sonally liable  to  pay  the  mortgage  debt,  and 
lias  no  legal  or  equitable  interest  in  such  pay- 
ment, except  so  tar  as  the  mortgage  may 
be  a  charge  on  the  land  mortgaged,  bis  gran- 
tee thereof  incurs  no  liability  to  the  holder 
of  the  mortgage  by  reason  of  the  covenant  on 
his  part  contained  in  the  deed  to  assume  and 
pay  the  mortgage,"— citing  Trotter  v,  Haghes, 
12  N.  Y.  80;  Vrooman  v.  Turner,  69  N.  Y.  2S0; 
Caahman  v.  Henry.  B  Abb.  N.  C.  232;  BIddel 
V.  Biizzolara,  &i  Cal.  3S1,  30  Pac.  600;  Cro- 
well  T.  St.  Barnabas  Hospital,  27  N.  J.  Eq. 
656;  Crowell  v.  Currier,  27  N.  J.  Eq.  155; 
Norwood  T.  De  Hart,  30  N.  J.  Eq.  414;  Momit 
V.  Van  Ness,  33  N.  J.  Eq.  265;  Wise  v.  FuUer, 
29  N.  J.  Eq.  266;  Blrke  v.  Abbott,  103  Ind.  1, 
1  N.  E.  485;  Huyler  v.  Atwood.  26  N.  J.  Eq. 
506. 

In  the  state  of  New  Toft  this  question  bas 
arisen  in  almost  evoy  conceivable  form,  and 
the  more  it  has  been  discussed  the  clearer 
have  the  courts  become  in  iheir  statements  of 
It  In  Garter  v.  Holahan  92  N.  Y.  504,  the 
court  Bald:  "The  only  ground  upon  which  a 
liability  has  been  sustained  between  others 
than  tbe  Immediate  parties  to  such  contract 
Is  that  growing  out  of  the  relation  of  princi- 
pal and  surety,  whereby  one  becomes  entitled 
to  the  benefit  of  any  security  received  by  the 
other  from  a  party  primarily  liable  for  the 
jiayment  of  the  debt.  Drake  never  having 
been  personally  liable  for  the  payment  of  any 
part  of  the  mortgage  debt,  the  covenant  taken 
by  him  from  Kerr  did  not  inure  to  the  boie- 
flt  of  hli  grantor,  or  to  that  of  the  bolder  (tf 


the  mortgage.  Should  a  grantee  who  mmmmn 

the  payment  ot  a  mortgage  coorey  to  a  third 
person,  taking  a  similar  covenant  for  his  in- 
denmity  against  the  obUgatimi  assumed  by 
Urn,  Ids  grantor  would  be  entitled  to  the  ben- 
efit of  that  contract  If  a  break,  however, 
occurs  in  the  chain  of  snccesdve  covenants. 
Its  foundation  Is  destroyed."  And  this  doc^ 
trine  has  been  asserted  In  Thayer  v.  Marsh. 
76  N.  T.  840;  Dunning  t.  Leavltt  85  N.  Y. 
80;  WUbur  v.  Warren,  104  N.  Y.  192, 10  N.  E. 
2G3;  LorUlard  v.  Clyde.  122  N.  Y.  504,  25  N. 
B.  917;  Wager  v.  Link,  134  N.  Y.  1^.  31  N. 
E.  213;  Dumhen  v.  Ban.  135  N.  Y.  219.  32 
N.  B.  40.  Also,  in  Minnesota.  Nelson  v. 
Rodgers  (Minn.)  40  N.  W.  526;  Brown  v.  Still- 
man,  43  Minn.  126,  45  N.  W.  2;  also,  in  Kel- 
ler V.  Ashford,  133  U.  S.  610.  10  Sup.  Ct. 
In  New  Jersey  this  question  has  frequently 
been  Isefore  the  courts,  and  thoroughly  conbid- 
ered,  as  shown  by  cases  before  dted.  In  Mount 
T.  Van  Neas,  83  N.  J.  Bq.  266.  tlie  conn 
used  the  following  language:  "If  the  grantor 
Is  not  personally  liable  for  the  mutgage 
debt  the  mortgagee  cannot  look  to  the  gran- 
tee pnsonaUy  at  all,  because  the  aasnmptioo 
is  but  an  Indemnity,  and,  the  grantor  not  be- 
in;;  liable,  the  Indemnity  Is  practically  a  mere 
nullit}'.  Nor  does  the  fact  that  the  grantee 
obtained  the  benefit  of  the  mortgages,  by  hav- 
ing the  amount  allowed  to  him  as  part  of  the 
purchase  money,  make  any  durerenc&  The 
purchase  money  was  payable  to  bis  grantor, 
and  the  assumption  Is  to  him,  and  in  his  fa- 
vor."  TUs  doctrine  obtains  In  Ylrglnia.  "In 
such  cases  the  mcHlgagee  does  not  acquire  a 
right  of  action  against  the  assuming  purchas- 
er, bat  the  benefit  flowing  to  him  from  the 
contract  is  limited  to  a  right  to  be  subrogated 
to  the  rights  of  the  debtor.  His  right  is  sim- 
ply a  right  of  mlwtltotlon,  subject,  however, 
to  the  equities  between  the  purchaser  and  his 
immediate  grantor."  Osborne  v.  Cabell,  77 
Va.  462;  WUlard  v.  Worsham,  70  Va.  392. 
An  assuming  vendee  of  mortgaged  premises 
la  yet  not  liable  to  the  bolder  of  the  mortgage. 
If  his  Immediate  grantor  la  not  personally  lia- 
ble, also,  upon  the  ground  that  an  assump- 
tion Is  a  mere  Indemnity,  not  made  for  tbe 
benefit,  primarily,  of  the  holder  of  the  mort- 
gage, t>efore  the  Indonnlty  of  the  immediate 
vendor,  and  the  benefit  flowing  to  tbe  holder 
of  the  mortgage  from  the  contract  is  only  a 
right  to  be  subrogated  or  substitttted  to  the 
right  of  tbe  immediate  grantor,  and  that  there 
is  no  ccKislderatlon  for  anything  further  than 
a  mere  indemnity.  Mellen  v.  Whipple.  1 
Gray,  317. 

But  it  Is  contended  that  "a  person  for 
whose  benefit  a  promise  to  another  upon 
sufficient  consideration  Is  made  may  main- 
tain an  action  in  his  own  name  against  bis 
promisor."  This  is  undoubtedly  the  doctrine 
in  Kansas,  and  It  Is  also  the  law  in  most 
of  the  statea  And  It  might  not  be  out  of 
place  at  this  point  to  state  that  In  Pennsyl- 
vania, one  of  the  few  states  which  hold" 
that  a  pmoD  aastnuing  the  payment  of  r 
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mortm*  1>  liable,  even  tbongh  Ua  Tcndor 
U  not  pefanially  UaUe  to  pay  tbe  Bame,  a 
third  party  for  wboae  benefit  one  baa  made 
a  promise  to  anotiier  m  adeqnato  conaldexa^ 
tien  cannot  sne  tberem  In  bla  own  name, 
vhile  In  New  Toik  he  can.  In  Dnnnlns  t.  '< 
littTitt.  86  N.  T.  30^  tbla  piopoaltton  waa 
9petMSs  pressed  vpoa  the  court:  that  the 
party  was  liable  to  such  vendee  for  the  rea- 
son that  a  third  party  can  maintain  an  ac- 
tion for  and  npon  a  promise  made  to  still 
anotb«  party  for  the  benefit  of  the  third 
party.  The  court  says:  "It  la  said  that  tbe 
action  can  be  anstained  ap<m  the  doctrine  of 
lAwrence  Fox,  20  N.  T.  268,  and  kindred 
oases;  bat  I  know  oC  no  authority  to  sep- 
arate the  propoaltkm  that  a  peraon  not  a 
party  to  tbe  pnxnlae,  but  for  whose  bowAt 
tbe  promise  Is  made,  can  maintain  an  ac- 
tion to  cnfOTce  tbe  promise,  where  the 
promise  Is  rold  as  between  the  promisor 
and  the  promisee  tot  fraud,  or  want  d  con- 
sideration, «r  fiUlore  of  craislderatlon.  It 
would  be  strange^  I  think,  if  such  an  adju- 
dication could  be  found.  The  party  sains 
□pon  tbe  promts^  in  cases  like  Lawrence  t. 
Fox,  is  in  truth  assorting  a  deriTaUve  right" 
In  Trooman  t.  Turner,  W  N.  T.  280,  It  was 
held  that  "an  assumption  dause  in  a  deed 
did  not  give  a  right  of  action  to  the  mort- 
gagee where  the  grantor  was  not  himself 
liable  to  pay  Oe  mortgage  debt,  altbougb 
Id  Uiat  cajie  tiim  was  ample  consideration 
for  tbe  prunlse  of  tbe  defendant  There  are 
limitations  upon  tbls  rule,  or,  ratber,  the 
rale  Is  not  so  far  extoided  as  to  give  a  third 
person  who  has  only  an  indirect  and  ircl- 
dental  boiefit  1^  the  contract  tbe  right  to 
sue  npon  It"  In  the  case  of  Slmson  v. 
Brown,  68  N.  T.  856  et  seq.,  the  following 
language  Is  used:  "It  Is  not  every. promise 
made  by  one  to  another,  from  the  perform- 
ance of  which  a  boiefit  may  innro  to  a 
third,  which  gives  a  rlj^t  of  action  to  such 
third  p«son.  He  being  neither  privy  to  the 
oontEACt  nor  to  the  consideration,  the  con- 
tract must  be  made  for  his  benefit  as  Its  ob-' 
ject  and  be  must  be  the  party  Intended  to 
he  bcnefiteO.  We  think  this  Is  a  correct 
statement  of  law,"— dtlng,  among  other  an- 
thorities,  Vrooman  v.  Turner,  60  N.  Y.  2^; 
Dunning  v.  I^eavitt,  86  N.  Y.  30;  Barton  v. 
Uirkln,  36  Kan.  240.  13  Pac.  390.  "It  ia  not 
sniBcient  tliat  the  promise  l>e  made  by  one 
to  anotbM',  from  the  performance  of  which 
a  benefit  may  inure  to  a  third.  The  con- 
tract most  be  made  for  his  benefit  as  Its  ob- 
ject, and  he  must  be  tbe  party  intended  to 
be  benefited.  Burton  v.  Larkin.  supra.  Tbe 
benefit  vt  the  third  party  must  have  been 
The  object  of  tbe  contract  within  the  con- 
templation of  the  parties.  The  parties  must 
have  had  this  in  their  mind.  It  must  have 
Itpen  more  than  -nerely  InddentaL  It  must 
appear  as  ctmsldered,  and  therefora  made, 
and  tbe  granttv  must  hare  a  legal  interest 
that  tbe  covenant  be  performed  In  favor  of 
the  party  claiming  performance." 


An  this  must  be  proved  by  more  than  the 
mere  production  of  an  assnmptlon  clause  In 
the  deed  frwn  a  vndoor  to  a  vendee,  for,  aa 
the  Minnesota  cases  say,  "the  presumption 
is  that  tlie  vendor  ajod  TOidee  of  mwtgaged 
pnq;>erty  have  in  mind,  consider,  contem- 
plate, and  n^ard,  only  tlidr  own  interests, 
and  not  the  Interests  <tf  tbe  mortgagee.** 
They  are  not  seeking  to  increase  the  securi- 
ty of  the  mortgagee.  The  vendor  Is  seeking 
only  his  own  interests,— Indemnity  and  se- 
curity that  he  will  never  have  to  pay  the 
mortgage  after  he  has  parted  witb  tbe  mort- 
gaged property,— and  tbd  vendee  Is  seeking 
to  assume  to  promise  the  least  possible  In 
order  to  get  the  proi>erty;  and  any  other 
presumption  would  do  violence  to  the  well- 
known  course  of  badness  in  sueb  transac- 
tions, and  would  contradict  the  universal 
exp«alence  of  mankind.  Tbe  vendor  of  mort- 
gaged pn^erty  is  wtlrely  uarelees  and  In- 
difterent  as  to  tbe  Intoests  ot  the  mort- 
gagee. He  Is  anxious  to  sdl,  and  cares 
nothing  about  the  mortgagee.  Would  he  Im- 
parO  his  sale  1^  asking  or  inalBttng  that  his 
grantee  sliaU  assume  a  mortgage  t<a  which 
be  is  not  himself  personally  liable?  He  Is 
perfectly  willing  that  tbe  property,  in  which 
be  is  no  longer  Interested,  may  be  taken. 
Does  he  regard  the  Intweata  of  the  mort- 
l^igee  as  of  mwe  importance  than  his  own, 
so  tbat  he  will  take  the  chances  vt  qpoUlng 
bis  sale  to  Imve  dooe  a  thing  that  he  has  no 
Interest  InT  We  tblnk  not  And  what  has 
been  said  with  reference  to  the  liability  of 
Morris  applies  to  that  of  Nmrton,  and  with 
much  greater  force,  for  N<»ton'B  contract  is, 
strictly  speaking,  one  of  Indemnity,  vis.: 
"The  grantee  hereby  assumei  all  liability  of 
the  grantw  on  account  of  any  mortgages 
sgalttst  said  property.".  And  unless  Morris 
was  liable  and  it  waa  so  alleged  and  provm, 
certainly  no  llablll^  could  attach  to  Norton. 
The  Judgment  of  tbe  district  court  will  be 
reversed,  and  case  remanded  for  further  pro- 
ceefflngs  in  accordance  with  the  views  here- 
in ezpressed.   All  the  Jndges  concurring. 


MORGAN  V.  SALINB  VALLBT  BANK. 

(Court  of  Appeala  of  Kanaas,  Northern  D^art- 
ment  a  D.    Sept  12,  18ML) 

Claims  against  Dbobi>bkts*  EsTATsa  —  Appbals 

TO    District   Codht  —  Pucticb  —  Oabsis^ 

HEKT— RlQHTS  OF  PUINTIFF  IN  FkOPSRTX  AT- 
TACH KD. 

1.  In  an  action  for  the  recovery  of  mone?  the 
plaiutifF,  in  order  to  recover,  miut  prove  by  sat- 
isfactory and  competent  evidence  what  U  any, 
sum  ia  dne  him  from  the  defendant 

2.  Upon  an  appeal  from  the  probate  to  the  dis- 
trict conrt  the  latter  proceeds  to  try  the  case 
anew;  and  where  the  indebtedness  is  not  admit- 
ted it  devolves  npoQ  tbe  claimant  before  he  is 
entitled  to  jndfm^t  to  establish  his  claim  by 
competent  testmiony,  aa  originally  required  In 
tbe  iffobate  court 

S.?rbe  proviakma  of  the  Code  fOr  tiie  dlspost 
tlon  of  attached  property,  under  the  termB  of 
section  186  of  tbe  Jnatices*  act  (paragraph  6011, 


Digitized  by 


«2 


46  PAonriG  mspomm. 


(Kan. 


0«n.  St)  un  ftppKcable  to  pnceedbtffB  la  attach- 
waeut  before  Jaetkee  of  the  peace. 

(Syllaboa      the  Oouit.) 

Emw  from  district  court,  Lteeoln  connty; 
W.  G.  Eastlaod.  Judge. 

Action  by  the  Saiine  VaUey  Bank  agalnat 
Kula.  Morgan.  admlDlBtnitrU  of  W.  F.  Mov- 
g&n,  deceased.  Is  tbe  iHobate  court.  There 
was  a  judgineot  for  defradant,  and  plalntiCf 
appealed  to  the  district  court,  and  from  a 
Judgment  there  rendered  In  ita  faror  de- 
fendant brings  error.  Bereraed. 

David  Bftctaie  and  Oeo.  D.  Abel,  for  plain- 
tiff In  ecrot.  C  B.  DaoghteEa,  tor  defendant 
In  error. 

0ILEE30N,  P.  J.  Thla  action  waa  orig- 
Inally  brouglit  In  the  probate  court  of  Lin- 
coln county,  Kan.,  by  the  Saiine  Valley 
Bank,  as  plaintiff,  against  the  estate  of  W.  P. 
Morgan,  deceased,  to  eetabllah  as  a  claim 
against  said  estate  tbe  balance  due  upon  a 
certain  judgment  claimed  to  hare  been  ren- 
dered by  one  James  U.  Smith,  a  Justice  of 
the  peace  of  said  county,  against  said  W.  F. 
Morgan,  during  bis  lifetime,  and  in  favor  o( 
■aid  bank,  for  the  sum  of  $lH4JtQ  and  Inters 
est  at  10  per  cent.  It  Is  alleged  thai.  In  the 
original  action  before  the  Justice  of  the 
peace,  a  promissory  note  of  tbe  face  ntae 
of  9*200  was  garnished  In  the  bauds  of  one 
David  Ritchie,  and  by  him  turned  over  to 
the  court,  which  was  on  the  2Sth  day  of 
March,  1890,  sold  by  order  of  the  court,  for 
the  sum  of  925,  at  constable's  sale.  The  pro- 
bate court  found  that  the  Judgment  and  de- 
mand of  the  Saline  Valley  Bank  had  been 
fully  paid,  and  rendered  Judgm«it  against 
said  bank  for  costs.  From  this  judgment 
the  bank  appealed  to  the  district  court  of 
Lincoln  county,  Kan.,  and  upon  trial  had 
therein  to  tbe  court.  Jury  being  waived.  Judg- 
ment was  rendered  against  tbe  estate,  and 
In  favor  of  said  bank.  Motion  for  new  trial 
filed  and  overruled,  and  tbe  administratrix 
brings  case  here  for  review. 

There  are  several  errors  assigned,  but  we 
Bhall  only  consider  two: 

"That  the  court  erred  In  rendering  Judg- 
ment In  said  cause  without  requiring  tbe 
plaintiff  to  prove  Its  said  claim,  said  deci- 
sion and  Judgment  having  been  rendered  by 
said  court  without  any  proof  of  said  demand 
having  been  offered  by  said  plaintiff."  The 
record  shows  that  on  April  1st  notice  was 
served  on  the  administratrix  that  a  claim 
would  be  presented  against  the  estate  in  the 
probate  court  of  Lincoln  county  on  the  ISth 
day  of  April,  at  the  hour  of  10  o'clock,  and 
tliat  tbe  claim  was  founded  upon  a  Judg- 
ment had  In  the  lifetime  of  tbe  said  W.  F. 
Moi^ao,  deceased,  before  a  Justice  of  the 
peace  In  and  for  Elkhom  township,  in  and 
for  said  county,  stating  the  amount  of  the 
demand,  and  attached  thereto  a  copy  of  the 
proceedings  had  before  the  Justice  of  the 
peace,  and  an  affidavit  thereto  attached  In 
words  and  figures  as  follows,  to  wtt: 


"State  of  Kansas,  lincoln  Coonty— ss.: 
Before  me,  the  subscriber,  a  i^otaate  Judge 
In  and  for  said  county,  personally  came  A. 
Marshall,  and.  being  by  me  first  duly  sworn, 
upon  his  oath  says  that  the  account  there- 
to annexed  Is  Just  and  true  and  correct,  and 
that,  to  the  beet  of  his  knowledge  and  be- 
lief, he  has  glrem  credit  to  tbe  estate  for  all 
payments  and  offsets  to  which  It  Is  entitled, 
and  that  the  balance  claimed.  918&-00.  Is 
Justly  due.  [Signed]  A.  MarsbalL 

"Sworn  to  and  subscribed  before  me  this 
Srd  day  of  April,  1881.  H.  M.  GUIpin.  Pro- 
bate Judge." 

After  sev«al  continuances  this  cause  was 
beard  by  the  probate  court,  who  rendered 
the  following  decision:  "ToeHlay,  April  28th, 
1881,  10  o'clock  a.  m.  After  bearing  the 
evidence  and  argntu^nt  of  coansel,  and 
being  fully  advised  In  tbe  premtses,  the  court 
finds  that  tbe  said  Judgment  demand  of  the 
Saline  Valley  Bank  against  said  estate  has 
been  fully  paid,  and  the  coats  of  this  bear- 
ing, amounting  to  f6.8S,  taxed  to  plaintiff." 
The  testimony  offered  In  the  probate  court 
has  not  been  preserved  Id  the  record.  The 
bank  gave  notice  by  Its  attorney  In  open 
court  of  an  appeal,  and  filed  the  affidavit  re- 
quired by  statute,  gave  bond,  and  took  Its 
appeal  to  the  district  court  of  Lincoln  coun- 
ty, by  filing  a  transcript  of  the  proceedings 
had  in  tbe  probate  court  with  tbe  clerk  of 
the  district  court  In  the  district  court  the 
administratrix  filed  an  answer,  consisting 
of  two  defenses;  (1)  Admitting  the  penden- 
cy of  a  certain  action  on  the  10th  of  Feb- 
ruary, 1890,  before  James  H.  Smith,  a  Jus- 
tice of  the  peace  In  and  for  Ellkhom  town- 
ship, Lincoln  county,  Kan.,  In  which  tbe  Sa- 
line Valley  Bank  was  plaintiff  and  W.  P. 
Morgan  was  defendant,  .and  that  a  summon* 
of  garnishment  was  duly  Issued  and  served 
on  David  Ritchie,  and  that  he  answered  ad- 
mitting that  he  had  In  his  possession  a  cef^ 
tain  promissory  note  belonging  to  said  W. 
F.  Morgan,  and  that  by  order  of  the  court 
he  turned  the  same  over  to  tbe  court;  that 
afterwards  an  order  of  sale  was  Issued  by 
aald  court  to  E.  B.  Abbott,  the  constable 
thereof,  and  that  said  Abbott,  by  virtue  of 
the  said  order  of  arie,  pretended  to  sell  the 
said  note  at  public  auction,  and  that  tbe 
plaintiff,  the  Saline  Valley  Banlc.  pretended 
to  purchase  said  note  at  said  sale  for  tbe 
sum  of  $25;  that  said  pretended  sale  was 
absoluteiy  void;  that  afterwards  there  waa 
paid  to  the  plaintiff,  the  Saline  Valley  Bank, 
the  sum  of  $208.70  upon  said  note,  which 
they  ask  to  be  offset  against  this  claim  and 
demand.  (2)  Alleging  that  no  notice  of  sale 
was  posted  for  10  days  previous  and  prior 
to  the  time  of  said  pretended  sale,  as  re- 
quired by  law,— and  prayer  for  judgment 
that  tbe  sale  be  declared  void,  and  the  sum 
of  money  so  as  aforesaid  paid  be  offset 
against  the  demand.  The  plaintiff  filed  a  de- 
murrer to  the  first  cause  of  action  set  forth 
In  the  defendant* I  answer,  that  It  did  not 
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ftate  ftects  sQfficient  to  constltnte  a  defense, 
irbicb  was  suBtjUaed  by  tbe  court,  and  re- 
plied to  tba  aecond  caoae  of  defense  bj  a 
general  d^ilal.  The  only  testimony  offered 
at  tbe  trial  in  the  district  court  shown  by 
tbe  record  Is  that  ot  B.  B.  Abbott,  tbe  con- 
vtalde,  in  r^erence  to  Uie  time  when  he  re- 
ceived tbe  order  of  Bale,  and  when  be  post- 
ed bis  notice  and  made  the  sale.  ParasrHpb 
28ii8,  Oen.  St  1389,  proTides:  *'Any  person 
may  exhibit  his  demand  ajralnst  such  estate 
b;  serving  upon  tbe  executor,  or  administra- 
tor, a  notice  in  wrltlne,  stating  the  nature 
and  amount  of  bis  claim,  with  a  copy  of  the 
Instrument  at  writing,  the  account  upon 
which  the  claim  la  lounded  and  such  dalm 
shall  be  legally  exhibited  from  tbe  time  of 
Borrbv  rach  ootlce."  Paimgraph  2870  pro- 
Tides:  "Any  person  having  a  demand  against 
any  estate  may  establish  the  same  by  tbe 
Judgment,  or  decree  ot  some  court  of  record 
In  the  Mdinary  course  of  proceeding,  and 
exhibit  a  copy  of  such  Judgment  or  decree  to 
the  probate  court,  bat  tbe  estate  shall  not 
be  liable  for  coata  In  any  such  proceed- 
ing commenced  wttfaln  one  year  from  tbe 
date  of  the  letters  of  administration."  Fara- 
graph  2S72  proTldes:  "No  probate  court  shall 
allow  any  donand  against  any  estate  nn- 
lesa  tbe  44alT*'iiTt  first  make  oatb  In  opoi 
court,  or  file  an  affidavit  with  such  diUm, 
stating,  to  the  beat  of  his  knowledge  and 
belief  be  has  given  credit  to  the  estate 
tor  all  payments  and  offsets  to  which  it  la 
entitled,  and  that  the  balance  claimed  Is 
justly  dofc  Tbe  affidavit  In  this  section  shall 
not  be  receivvd  aa  cfvidmce  of  the  danand, 
bat  the  aame  ahaU  be  eataUisbed  by  com- 
petent teatimony  before  It  Is  allowed  or  ad- 
Justed."  Paragraph  2080,  Oen.  St.  1689,  pro- 
vides: *^pon  the  flllng  of  such  transcript 
and  piqtera  In  tbe  office  of  the  clerk  of  the 
district  court,  the  coart  aball  be  possessed  of 
the  cause,  and  aball  proceed  to  hear,  try  and 
determine  tbe  same  anew,  without  regard 
to  any  error,  defect  or  other  imperfection  in 
the  proceeding  in  the  probate  court."  We 
think,  under  the  section  last  cited,  that  the 
Jurisdiction  of  the  district  court  Is  strictly 
appelate,  tbe  same  aa  it  would  be  In  the 
caae  of  an  appeal  from  the  Justice  of  the 
peace  coart,  and  that  It  would  have  no 
larger  Jiirladlctlo&  than  had  tbe  probate  court 
Id  tbe  flrart  Instance.  Tbis  b^ng  true,  it  was 
Incumbent  upon  tbe  bonk  to  estabUsb  Its 
claim  by  competent  testimony,  the  same  aa 
la  required  to  be  done  iu  the  probate  court 
ander  paragraph  2872,  supra.  TbIs  claim, 
l>elng  founded  uptm  a  Judgment  rendered  be- 
fore a  Jiurtiee  of  tbe  peace,  did  not  establish 
nvelt  under  paragraph  2870;  it  not  being  a 
Judgment  of  a  court  of  rerord,  and  the  stat- 
ote  expremly  provides  **that  after  the  tran- 
script la  fUod,  tbe  district  court  aball  try  the 
case  anew.**  And  certainly  to  trr  It  anew, 
aad  find  that  a  certain  amount  waa  due, 
would  require  proof  of  tbe  amount;  and  in 
this  mpect  there  la  a  total  faUara  to  ak»w 


any  amoont  due  upon  tbe  Jadgment  of  Um 
Justice  of  the  peace; 

Another  point  contended  for  by  the  plalntlft 
In  error  la  "that  the  court  erred  In  snataining 
tbe  demurrer  to  the  second  ground  of  defense 
in  the  answCT."  Tbe  garnishment  process 
simply  gives  to  tbe  creditor  the  same  ri^t  to 
»iforce  tbe  payment  of  the  money  from  the 
gamJabee  that  tbe  debtor  previonsly  had.  It 
is.  In  effect,  only  an  asslgmnent  of  the  claim 
from  the  debtor  to  the  creditor.  The  cred- 
itor gains  no  more  or  greater  i;fghts  than  the 
debtor  had,  and  the  gamishee  loses  no  rights, 
and  tbe  payment  of  the  money  can  be  enfor- 
ced from  the  garnishee  to  the  creditor  only  by 
{Mdinary  action.  Board  v.  Scovllle,  13  Kan. 
S2;  Pbetps  v.  RaUroad  Oo.,  28  Knn.  168;  Mull 
V.  Jones,  8S  Kan.  115,  5  Pac.  SSS.  The  at- 
taching creditor  does  not  acquire  a  more  sum- 
mary remedy  for  the  coUeetlon  of  his  debt  by 
the  gaTniahment  order  than  the  defendant 
had.  Rice  v.  Whitney,  12  Ohio  St.  368;  Secor 
V.  Witter,  89  Ohio  St.  232;  Railroad  Oo.  v. 
Hopkins,  94  TT.  3.  11.  It  Is  a  mistake  to  say 
that  the  liability  of  the  gamishee  la  fixed 
by  the  order  of  the  Justice  of  the  peace.  Its 
office  is  to  give  tbe  plaintiff  the  right  of  ac- 
tion where  the  answer  discloees  an  Indebted- 
ness to  the  defendant  That  liability  Is  not 
fixed  unto  a  Judgm«it  is  r«adered  against 
him  in  such  action.  Hie  garnishment  binds 
him  tar  any  debt  that  oo  such  final  adjudica- 
tl<Hi  may  be  found  due  from  him  to  defendant 
at  the  time  of  the  service  of  tbe  order  of  at- 
tachment and  notice  (garnishment  summons) 
upMi  him,  and  not  from  the  date  ot  tbe  order 
of  the  Justice  of  the  peace.  In  cases  of  all 
debts  not  yet  due,  no  action  can  be  commra- 
eed  until  the  maturity.  If  tbe  instrumoit  is 
not  dufc  and  negotiable,  it  Is  liable  to  become 
the  prt^rty  of  a  bona  fide  holder  before  ma- 
turity. Secor  V.  Witter,  89  Ohio  St  232.  A 
mere  paper  evidencing  debt  anch  as  a  promis- 
sory note  in  the  hands  of  a  third  person  for 
the  purpose  of  enabling  blm  to  collect  money 
due  tbe  owner  of  such  paper,  Is  not  susceptl- 
Ue  of  being  proceeded  against  as  the  res  In  an 
attachment  suit;  for  though  it  belongs  to  the 
attachment  defendant  It  Is  not  the  debt  of 
which  it  gives  evidence,  nor  Is  It  property  be- 
yooA  tbe  value  of  the  mere  fabric.  The  third 
person  having  the  note  In  his  hands  for  coh 
lectlMi  la  not  the  debtor  of  the  defendant 
The  fact  that  be  will  be  the  possessor  of  mon- 
ey when  he  shall  have  collected  the  note  does 
not  alter  the  caae,  for  to  be  gamfshable  he 
must  owe  money  or  hold  liable  property  at 
the  time  of  tbe  service  upon  him.  This  (r  the 
rule  in  New  York,  New  Hampshire,  Maine, 
MassachUBetts,  ConDpctleut,  Vermont,  Ala- 
bama, Texas,  Pennsylvania,  Illinois,  and  Mis- 
siaslppi,  and  the  principle  Is  so  held  In  every 
state,  except  where  such  evidences  are  made 
attachable  by  statute.  And  It  Is  nowhere 
held  that  the  mere  evidence  of  a  debt  is  the 
delrt  Itself,  any  more  than  that  a  title  deed  is 
the  land  itaetf ;  and,  where  evidences  of  debt 
an  made  attacbalde  1^  atatnte,  they  are 
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DSTxally  attached  as  representing  the  debt,  or 
faclUtattng  the  collection  of  It.  When  the 
notes  are  Impounded,  they  are  merely  held  to 
prevent  their  clrculatlMi,  transfer  by  mere  de- 
livery, etc..  in  order  to  conserre  the  debt  due 
the  defendant,  timt  it  may  remain  available 
to  the  plaintiff  up<Hi  his  obtaining  JndgmenL 
The  attachment  defendant  owns  the  pap^. 
A  third  person  may  possess  It^  bnt  the  obligor 
of  the  note  is  the  defendant  debtor,  and  the 
person  who  ought  to  be  garnished,  not  the 
attorney  who  holds  the  written  paper  for  the 
purpose  of  tiollectlng  the  amount  acknowl- 
edged by  the  note  to  be  due  the  defendant; 
for  notes,  duebllls,  books  of  account,  and  all 
other  evidences  of  debt  that  have  been  taken 
by  the  sheriff  or  other  office  as  the  property 
of  the  defendant  in  attachment,  are  not  chos- 
es  In  possession,  nor  pn^>erty,  within  the 
meaaliig  of  section  47  (paragraph  4S93,  Gen. 
St.).  JuBtlcea'  Code,  nor  within  the  meaning 
of  the  law  of  attachmert  And  the  statutes 
are  not  to  be  construed  as  extending  the 
mtuning  unless  where  such  interpretation  Is 
obviously  the  right  one  by  the  terms  of  the 
statute. 

Paragraphs  4306-4311  provide  for  the  dis- 
position of  attached  property  (and,  we  think, 
are  certainly  applicable  to  the  Jiistlce  of  the 
peace  court,  under  paragraph  5041),  and  spe- 
cially mention  the  property  bo  to  be  disposed 
of,  either  by  receiver  or  by  the  sheriff  or  other 
officer  attaching  the  property.  We  think 
these  provisions  of  the  Code  extend  to  and 
are  applicable  to  the  Justice  of  the  peace 
court  Points  v.  Jacobla,  12  Kan.  54;  Stev- 
ens V.  Able,  15  Kan.  584;  Clark  v.  Wlss,  34 
Kan.  553,  9  Pac.  281;  Israel  v.  Nichols,  37 
Kan.  68,  14  Pac  438.  The  levy  upon  the 
written  evidence  of  a  credit  due  the  defend- 
ant, In  the  form  of  a  note  of  hand,  found  in 
the  possession  of  the  defendant,  or  of  some 
bank  or  other  agent  of  his,  instead  of  garnish- 
ing the  creditor  who  owes  him  the  debt  evi- 
denced by  the  note,  la  not  dlff^^nt  In  prin- 
ciple from  the  attachment  of  books  of  ac- 
count instead  of  garnishing  those  who  owe 
what  the  accounts  show  to  be  due  the  de- 
fendant In  the  latter  case  It  Is  held  '*that 
levy  on  the  account  books  is  not  a  levy  on 
the  debts  charged  therein,  due  by  others  to 
the  defendant."  Wap.  Attachm.  167-170; 
Lesher  v.  Getman,  30  Minn.  321,  15  N.  W. 
309;  Ide  v.  Harwood,  30  Minn.  101,  14  N.  W. 
SS4.  If  one  creditor  should  attach  the  prom- 
issory note  found  in  the  possession  of  the 
debtor,  &nd  another  should  atttch  the  debt 
Itself  In  the  hands  of  tbe  party  owing  the 
debt  (tbe  obligor  in  the  notes)  by  tbe  process 
of  garnishment  It  would  plainly  appear  that 
the  first  would  have  seized  only  the  evidence 
of  the  Indebtedness,  while  the  second  would 
have  attached  the  debt  Which  would  have 
created  a  lien?  Which  would  have  some- 
thing susceptible  of  being  proceeded  against 
as  the  res  In  the  ancillary  proceeding?  Cer- 
tainly the  creditor  who  had  garnished  the 
obligor  would  be  tho  only  attach«e  of  tbe 


credit  dne  to  tbe  defendant    Prout  v.  Grout, 
72  HL  456.    Tbe  other,  having  merdy  the 
evidence  of  the  fact  that  the  maker  of  tbe 
note  owes  the  defendant,  would  have  noth-  ; 
Ing   attached   which   could   be   proceeded  i 
against    In  a  conflict  between  the  rival  cred-  | 
itors,  there  can  be  no  doubt  that  the  one  who 
should  garnish  the  maker  of  the  note  and 
attach  the  defendant's  credit  in  the  gar- 
nishee'8  hands  would  be  pref^red,  unless  tba 
second  attachment  was  made  after  the  official 
attaching  tbe  note  bad  given  notice,  as  re- 
quired by  section  209  of  the  Code  (paragraph 
4308,  Gen.  St.  1880),  which  provides  that  tbe 
receiver  shall  give  notice  of  the  appoint- 
ment to  the  persons  indebted  to  the  defend- 
ant and  from  the  date  ot  soch  notice  tbe  i 
debtors  shall  stand  liable  to  the  plalntifT  in 
attachment  tor  the  amount  of  money  or  cred-  i 
its  In  their  hands,  or  due  from  them  to  the  i 
defendant  in  attachment,  and  shall  account 
therefor  to  the  receiver.    And  section  211  j 
(paragraph  4310),  provides  that  "when  a  re-  | 
celver  la  not  appointed,  the  sh^fF  or  other  j 
officer  attaching  the  property  shall  have  tbe  | 
same  powers  and  pitform  all  th«  duties  ot  a 
receiver,"  etc  ! 

I  do  not  hold  that  a  note  cannot  be  sold,  bat 
hold  that  if  It  Is  sold,  It  mast  be  under  tbe 
provision  of  the  Code  for  the  disposal  of  at-  | 
tached  property,  and  an  attempt  mosV  be  | 
first  made  to  coUect  It;  then.  If  not  collecti- 
ble, or  if  It  has  a  great  while  to  run,  or  from 
other  circumstances  that  might  arise,  which, 
in  the  Judgment  of  the  court,  would  make  It 
for  the  best  interests  of  all  concerned  to  have 
It  sold.  Nor  are  the  views  herein  expressed 
In  conflict  with  the  decisions  of  oar  supreme 
court  In  Blaln  v.  Irby.  26  Kan.  Id^  SI 

Kan.  716,  3  Pac.  499;  Beamer  v.  Winter,  41 
Kan.  596,  21  Pac  1078,~to  which  our  att^ 
ti<Hi  has  been  called.  In  the  first-cited  case, 
the  court  decided  that  under  the  tax  law  a 
note  was  a  chattel,  and  that  under  a  tax 
warrant  the  sheriff  had  the  right  to  sell  tbe 
same;  but  under  the  law  governing  the  col- 
lection of  taxes,  there  is  no  special  provision 
as  to  the  disposition  of  property  taken  und« 
the  warrant  and,  besides,  the  note  might  be 
the  identical  property,  or  a  portion  thereof, 
that  was  originally  taxed,  liable  tor  the  pay- 
ment of  the  tax  assessed;  and  wh»  this 
case  came  again  before  the  court,  it  merely 
decided  that  the  sale  so  made  was  valid,  not- 
withstanding the  maker  of  the  note  purchased 
it  and  that  mere  suspicltm  of  fraud  would 
not  be  enough  to  set  aside  the  sale.  And  in 
Beamer  v.  Winter,  41  Kan.  596,  21  Pac  1078, 
the  court  held  that,  when  a  note  taken  la 
garnishment  was  aolA,  it  must  be  stdd  In  tbe 
same  township  where  seized.  But  I  have 
been  unable,  after  a  careful  search,  to  find 
where  the  supreme  court  had  ever  decided 
that  a  note  taken  by  garnishment  process  be- 
fore dne  could  be  sold  as  other  personal  prop- 
erty, and,  on  the  contrary,  the  weight  of  au- 
thority Is  against  It  But  aside  from  all 
ma,  I  think  It  Is  the  duty  U  a  court  to  pro- 
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tect  ftH  parties  to  the  action,  and  not  allow 
the  propertj  of  tbe  defendant  to  be  eaten  19 
ta  costs,  whlcb  are  shown  In  tUa  case  to  be 

lumeceBsaiy.  No  attempt  wae  made  to  col- 
lect tbiB  note,  or  tb  ascertain  If  it  was  collect* 
ible,  but  It  was  at  once  sold  and  purchased 
bj  the  plaintiff  In  this  action  at  a  small  price, 
Tiz.  $25;  the  note  being  for  f200,  with  Inter- 
est at  7  per  cent.,  while  the  debt  sned  upon 
was  less  than  the  face  of  the  note,  being 
only  for  $189.  They  do  not  deny,  but,  on 
the  contrary,  admit,  by  their  demurrer,  that 
they  received  $207.70  on  this  note  In  a 
short  time  after  they  pnrchased  it,  on  the 
reiy  day  it  becane  due,  and  now  ask  this 
court  to  say  that,  in  addition  to  what  they 
lure  already  collected,  which  is  more  than 
the  amotmt  of  their  original  Indebtedness, 
they  may  recoTer  from  the  debtor's  estate 
$207  in  addition;  in  other  words,  to  allow  this 
plaintiff  to  recorer  $414  ui>on  a  Judgment 
which,  at  the  utmost,  could  only  be  $134.33, 
with  interest  at  10  per  cent  from  February 
10.  1S90,  to  September  3,  1893,  amounting  in 
the  aj^regate  to  $213.53  and  costs.  We  can- 
not consent  to  this  proposition.  As  we  liave 
said,  tbe  garnishment  process  vested  no  abso- 
lute property  In  the  thing  garnished.  It 
merely  glres  the  creditor  the  right  to  collect 
the  indebtedness  the  same  as  the  defendant 
bad,  and,  when  so  collected,  to  apply  tbe 
proceeds  to  the  liquidation  of  his  debt  And 
we  think  the  defendant  had  a  right  and 
should  hare  been  allowed,  to  show  that  this 
debt  bad  been  paid,— that  the  plaintiff  had 
recorered  all  he  was  entitled  to  receive.  The 
lodgment  In  this  case  will  be  rereraed,  and 
trial  ordered. 


BEEDY  T.  STATU. 

(Oomt  of  AniealB  of  Kansas,  Northern  Depart- 
ment W.  D.    Sept  9.  1B96.) 

Baaooi>  L(A,:iDS— Apflicatioh  roa  PcBoaASa— No- 
tice. 

1.  An  appHeant  tor  the  purchase  of  adiool 
lands,  under  paragraph  5709.  Gen.  St  1889,  is 
not  required  to  publuh  his  notice  10  days  prior 
to  the  filing  of  his  petition.  It  Is  sufficient  if 
nch  notice  has  been  published  10  days  prior  to 
the  day  set  for  the  heaitag  of  sndi  application. 

2.  A  DOtioe  in  th*>  following  form:  *^be  un- 
dersigned hereby  gives  notice  that  h«  will,  on 
tbe  2d  day  of  April,  1894,  make  an  aK>lication 
to  the  probate  court  of  Rawlins  conat7,  Kan- 
sas, to  purchase  the  following  described  aehool 
land,  aitnated  in  the  organized  county  of  Raw- 
linii,  Kansas,  viz.:  The  S.  E.  quarter,  S.  W. 
miarter,  N.  W.  quarter,  N.  B.  quarter  of  the  S. 
E.  quarter  of  section  16,  township  5,  range  36. 
He  names  the  following  persons  to  prove  his 
settlement  continnons  reaideDce,  and  Improve- 
meats,  tIb.:  C  H.  Ranter.  teaidese&  Fenuieka; 
Joe  Conner,  residence,  Pentheka,  Kan.  Done 
at  Atwood,  conntT  of  BawUns,  Kansas,  this 
16th  day  of  Mardi,  1894.  Daniel  Beedy.  Pe- 
titioner.'^—is  not  fatally  defective,  taidefinite,  «r 
■ncertain  as  to  tbe  land  desired  to  be  ptndiased. 

(Syllabus  by  the  Court.) 

Birroc  from  dlBtrict  court  Rawlins  county. 
Application  of  Daniel  Beedy  for  the  pur- 
chaae  of  school  lands.  Demurrer  to  tbe  ap- 
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plication  sustained,  and  plaintiff  brings  er- 
ror. Beraaed. 

M.  A.Wl]aoii,0orplaliitlfflii«nir.  W.  He* 
B.  Wtaealen,  ftor  tbe  Btnteu 

GIIiKESON,  P.  J.  On  the  16th  day  of 
March,  1804,  Daniel  Beedy  filed  his  petition 
In  the  probate  court  of  Rawlins  county,  Kan., 
to  purchase  certain  school  land  In  said  Baw- 
Uns county,  Kan.  The  petition  alleges: 

"That  your  petitioner  would  respectfully 
represent  to  this  honorable  court  that  he  Is 
over  the  age  of  21  years,  the  head  of  a  family, 
and  that  he  did  on  the  20Ui  of  August,  18!)3, 
make  actual  settlement  upon  and  has  Im- 
proved the  southeast  quarter  of  section  16, 
township  5  south,  range  36,  In  the  organ- 
ized county  of  BawUns,  K'anan^if,  and  that  he 
has  resided  thereon  continuously,  and  made 
It  his  only  home,  since  the  20th  day  of  Au- 
gust 1893,  being  a  period  of  six  months  Im- 
mediately prior  to  the  appraisement  of  said 
land.  That  said  land  was  appraised  on  the 
IGth  day  of  March,  1894,  at  tbe  sum  of  $480, 
and  that  the  Improvements  on  said  land  made 
by  your  petitioner  consist  of  a  permanent 
dwelling  house  and  the  foUowlng  other  im- 
provements: One  borse  and  cow  stable,  hen 
bouse,  hog  pen,  feed  yards,  well,  pump,  and 
piping,  with  barrels  set  In  the  ground,  one 
frame  granary,  connected  to  the  house.  16x21, 
— and  were  appraised  at  the  sum  of  two  hun- 
dred and  fori?  two  dollars  ($242).  That  he 
has  given  ten  days'  notice,  through  a  news- 
paper of  general  circulation,  t>f  the  bearing 
of  this  petition.  That  the  names  and  resi- 
deuces  of  the  witnesses  by  whom  he  expects 
to  prove  said  settlement  and  improvements 
are  as  follows,  viz.:  J.  M.  Hunter,  residence, 
Pentheka,  Kan.;  J.  Conner,  residence,  Pen- 
theka. Kan.  That  a  copy  c£  said  notice  is 
hereto  ap];>ended.  That  he  has  not  heretofore 
purchased  school  land  under  the  provisions 
of  tbe  act  providing  tor  the  purchase  of 
school  land,  approved  February  18,  1896,  or 
under  tbe  provisions  of  the  act  of  which  said 
act  is  amendatory.  Now,  therefu^  your  pe- 
titioner would  respectfully  ask  that  he  be  per- 
mitted to  purchase  said  land  at  the  appraised 
value  thereof,  as  provided  by  law.  And  your 
petitioner  wIU  ever  pray.    Daui^  Beedy. 

"State  of  Kansas.  County  of  Rawlins— ss.: 
I,  Daniel  Beedy,  being  dtily  sworn,  depose 
and  say  that  I  have  read  the  foregoing  pe- 
tition, and  know  the  contents  thereof,  and 
that  each  and  all  of  the  statem^ts  contained 
therein  are  correct  and  true.  So  belp  me  God. 
Daniel  Beedy. 

"Subscribed  and  sworn  10  In  my  presence 
and  before  me  this  16th  day  of  March,  1894. 
G.  Leeper,  Probate  Judge.    [Seal.]  " 

And  on  the  23d  day  of  March  he  published 
his  notice,  as  foUows: 

"The  undersigned  hereby  gives  notice  that 
he  wiU,  on  the  2d  day  of  April.  1894,  make 
an  appUcatlon  to  the  i^obate  court  of  Raw- 
Una  connty,  Kansaa,  to  purchase  tbe  follow^ 
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Ing  dMFribed  M^iool  tand.  sttoated  In  the  or- 
ganized county  of  Rawlins,  Kansas,  t1>,: 
The  &  £.  quarter.  8.  W.  quarter,  N.  W. 
quarter,  N.  G.  qoartcr  <tf  the  S.  G.  qaarter  ot 
section  10,  township  5,  range  36.  He  names 
the  following  persons  to  prore  his  settlement, 
contlnnous  residence,  and  ImprovemeDts,  viz.; 
O.  M.  Hnnter,  residence,  Penth^;  Joe  Con- 
ner, residence,  Pentheka,  Kan.  Done  at  At- 
wood,  county  of  Rawlins,  Kansas,  this  16tb 
day  of  March,  IS&i.  Daniel  Beedy,  Peti- 
tioner." 

And  due  and  legal  proof  therectf  was  made 
and  returned  to  the  court. 
Proof  of  publication: 

"State  of  Kansas  Rawlins  Connty— ss. : 
J.  P.  Price,  of  lawful  age,  being  first  duly 
sworn,  deposeth  and  salth  that  he  is  the  pub- 
lisher of  the  Times,  a  weekly  newspaper  pub- 
lished In  the  city  of  Atwood,  county  of  Raw- 
lins. Kansas,  and  of  g^eral  circntatloa  In 
■aid  county,  and  which  said  newspaper  has 
boen  contlnaously  and  uotnterruptedly  pub- 
lished tn  said  county  during  the  period  of  flf- 
^-two  consecutive  weeks.  Immediately  prior 
to  the  first  publication  of  the  notice  hereto- 
after  mentioned;  and  that  a  notice,  of  whk!h 
a  true  copy  Is  hereto  attached,  was  pttbllsbed 
In  the  regular  and  entire  issue  of  said  news- 
paper for  two  coosecutlTe  weeks,  the  fltst 
publication  being  made  as  aforesaid  o*  the 
Ztd  day  of  March,  A.  D.  1894.  And  aflUnt 
further  says  that  he  baa  peraooal  knowledge 
of  the  statements  set  ftnth,  and  that  ttey  are 
true.  J.  F.  Price. 

"SulMcrlbed  and  sworn  to  befMe  me  tUs 
2d  day  of  AprU,  A.  D.  18&4.  A.  K.  Bona^ 
County  Clerk.  [Seal.]" 

Upon  April  2d  the  cause  came  on  to  be  heart 
by  the  court,  and  was  by  the  court  refosed. 
Beedy  appealed  to  the  district  court,  and  In 
that  court  the  county  auperlntendoit  en  the 
19tb  d^  of  April  died  his  demmrer  as  foUews: 

"In  the  IMstrlct  Comt  of  Rawlins  Oousty, 
State  of  Kansas— ss.:  In  the  Matter  of  the 
Application  of  Daniel  Beedy  to  Make  Proot 
on  S.  li.  8.  E.  Sec.  1«,  T.  5.  R.  38.  Demur- 
rer. And  now  comes  the  defendant  In  the 
above  action,  by  the  county  superintendent  of 
public  Instruction,  W.  McE.  Whealen,  and  de- 
murs to  platntitrs  petition  for  the  f(dlowlng 
reasons:  Defendant  tor  grounds  of  demurrer 
Buys  that'  tfae  court  bas  no  jurisdiction  of  the 
Biibjert  of  the  action.  Defendant,  for  ftirther 
grounds  of  demurrer,  says  that  the  petitlcm 
doea  not  state  facts  sufficient  to  constitute  a 
cause  of  action.  W.  McE.  Whealen.  Co. 
Supt" 

Indorsements:  "No.  1419.  Demnrrer.  Filed 
AprU  lJ)th,  1894.  S.  W.  Gaunt,  Oerk." 
—Which  was  beard  by  the  court  on  tbe  29th 
day  of  May,  18IH,  and  tbe  following  oraer  was 
mnde:  "Thereupon  said  cause  came  on  for 
trial  upon  tbe  petition  of  Daniel  Beedy  to  be 
allowed  to  purchase  the  southeast  quarter  of 
section  sixteen  (1(1).  In  township  Ave  (5)  sooth, 
range  thirty  six  (30),  In  Rawlins  county,  Kan- 
ma,  and  vpoa  the  demurrer  to  said  peuucu  by 


the  anpertnt»deat,  W.  UeE.  Wbsala.  There- 
i^aa  said  demurrer  was  duly  argoed  and  sab- 
mlttsd  to  tbe  court  The  oewt,  beli«  fully  ad- 
Tlsed  In  the  premises,  finds  that  said  demuriw 
la  well  taken;  that  said  petition  does  not  state 
a  cause  of  actkm;  that  said  appUcant,  DaoM 
Beedy,  Is  not  entitled  to  purchase  said  school 
land;  that  aald  ai^cant,  Daniel  Beedy,  did 
not  pwdiase  said  htnd  In  his  pretended  notice 
of  the  preaentatlim  at  his  petition  to  be  al- 
lowed to  purchase  school  land.  It  is  therefore 
OTdered,  considered,  and  adjudged  by  the  comt 
that  said  deranrrer  be  sustained,  and  said  peti- 
tton  dismissed,  at  the  ooeta  of  Daniel  Beedy 
herein  taxed  at  $58.85,  tot  which  let  execndon 
Issue.  To  all  ot  which  the  said  Daniel  Beedy 
objected  and  excited."  Motion  for  new  trial 
filed  and  oremiled.  Baedy  tabv  tlw  case 
bCTe  for  review. 

The  defendant  fan  error  cootnda  that  tbe 
judgment  of  Uie  district  court  should  be  af- 
firmed for  three  reasona: 

Flnt  Want  of  jurisdiction,  for  Oe  reason 
that  on  the  leth  of  March,  18»4,  when  tbe  pe- 
titlcm was  verified  before  the  probate  jadge, 
the  record  does  not  shoiw  that  Oe  probate 
court  was  hi  seMton.  That  (his  la  aot  well 
taken  needs  no  argsment,  searcdy  cocaniesit 
We  know  of  no  law  reqtilrhig  tbe  probate  ceort 
to  be  in  session  to  enable  the  judge  thereof  to 
administer  aath%  or  for  tbe  purpose  of  nilng 
papers  thwetti. 

The  second  reason  la  net  as  clear  as  It  mlaM 
he,  and  we  wlH  qvote  tfae  statement:  "The 
publlsbei's  affidBTit  shows  fiiat  tbe  first  pabtt- 
cation  notice  was  made  xm  the  2Sd  of  Mard^ 
18M.  The  apidtcant,  Daniel  Beedy,  clalma  the 
preferred  right  to  purchase  said  school  lands 
under  paragraph  6768,  Q&l  St  1889,  whlcn 
lays  down  the  conditions  precedent  to  the 
acquiring  of  said  preferred  rights.  Among  oth- 
ers is  the  foDowtaig,  tIs.;  *Any  person  may 
*  *  •  file  In  the  prohaite  cosrt  tt  his  uswiitj 
a  To-lfled  petition  stating  therein  •  •  •  that 
he  has  gtren  ten  days*  pubHc  notice  tbroush 
a  newspaper  of  general  ctrcnlatlon  In  the 
county  wherein  said  land  Is  aitnated,  setting 
forth  in  said  notice  a  descrlptl<»  of  the  lan^ 
the  names  and  residence  of  the  witnesses  by 
whom  he  expects  to  prove  said  settlement  the 
time  when — the  time  to  he  fixed  by  the  probate 
judge— said  petition  will  be  heard  by  the  pro- 
bate court,  and  asking  that  be  be  allowed  to 
purchase  said  lands.*  This  is  a  condition 
precedent  and  must  be  done  prior  to  the  fliii^ 
ot  said  petltl(Hi  In  said  probate  cont,  or  Ute 
petitioner  acquires  no  preferred  right  to  pur- 
chase said  school  lands."  From  the  statements 
above  quoted  we  assume  that  the  point  In- 
tended to  be  raised  Is  that  as  tbe  notice  had 
not  been  published  10  days  prior  to  tbe  filing 
of  the  petition.  It  and  all  sobsequent  proceed- 
ings were  invalid.  We  cannot  agree  with 
them  In  this,  nor  do  we  thfaik  the  paragraph 
will  bear  any  such  co^stmetlon.  It  does  not 
soy  BO  In  plain  words,  nor  can  It  be  Inferred; 
and  If,  on  the  day  of  hearing,  such  notice  has 
bsen  glTsn,  we  ttataik  It  Is  siriDdnL    It  Is  one 
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of  the  thlnfis  to  be  proven  on  tbe  ttf&l,  ths 
nme  u  the  serrlce  of  any  otber  iiotle&  Its 
object  to  to  notify  ttie  pnbUc  Oiat  od  t  cer- 
talu  day  be  wOl  ask  to  pwebue^  It  iB  to  vto- 
tect  Um  rights  aC  others  who  sany  have  cbUms 
thereto^  and  to  give  tbesa  time  to  prepare  for 
any  reslstaiice  ttaer  matj  havo  to  offer  to  pre- 
vent the  seboo}  lands  from  bcinc  sarreptltlontf- 
If  obtained.  It  In  no  way  establisbea  bis  rights 
as  B  preferred  pnrchaser.  These  are  estab- 
lished by  conqtUance  witta  Qie  other  provlshsiu 
of  the  Btatnte,  vte.:  Settlement,  and  actual 
ccmtimioos  resfdeace  for  stx  months,  making 
it  Us  onQr  home  for  Hat  period;  ImproTlng 
the  aime,  and  having  a.  permanent  dwelling 
thereon,  prh»-  to  the  approteement;  ■  flllng  his 
petition  wttlibi  60  days  after  its  appraisement 
Then,  as  we  have  said.  If,  on  the  day  of  trial. 
It  Is  shown  to  tibe  court  by  legal  proof  that 
the  pabUc  have  been  notified,  their  rigats  have 
been  protected,  no  one  can  complain.  No  ad- 
vantage has  been  taken.  The  notice  has  fui- 
fflled  Its  mission,  and  tf  tbe  proof  sostalns 
tbe  anegntlonB  of  the  petittcra,— the  require- 
ments of  tbe  statute,— the  law  baa  been  cam- 
tfled  wtOi,  and  tbe  right  to  porebase  ^ouU  be 
granted  to  tbe  api^cant 

Third.  Tbat  tbe  description  of  tbe  said  bind 
hi  said  pretended  notice  at  poUlcatlon  is  de- 
(toctlTe  and  bnteOnfte  and  nncertahi,  and  capa- 
ble seretal  meanings.  What  Is  defective, 
tndeflnlte,  and  uncertain  In  this  description? 
*To  purcbase  the  (bUowtng  described  school 
lands,  situated  tu  the  organized  county  of  Baw- 
ItQs,  Kansas;  via.:  Tbe  S.  B.  quarter,  6.  W. 
qnarter.  N.  W.  quarter,  V.  S.  quarter  of  the 
&  K  qnarter  of  section  18,  township  9,  mime 
30."  Tme,  K  Is  not  as  fan  as  It  mlgiit  be. 
These  abbreviations  micbt  alt  have  been 
tni  out  We  wlB  concede  that.  If  certain  words 
had  been  written  between  certain  words,  tbe 
meenlng  might  be  changed;  but  they  are  not 
Bowrlttm.  and  our  dnty  Is  to  take  It  as  It  ls,not 
as  it  might  have  been  written,  and  say  vtiat 
R  means.  We  tbink  the  descTlptlon  stifflclent. 
and  tbat  tt  describes  fbur  legal  snbdlvlRlons 
of  Hie  B0nt2ieast  quarter  (rf  section  16,  town- 
ship S,  range  30.  and  to  located  In  RawDns 
eomi^,  Kan.  What  otber  meaning  It  Is  capa- 
ble  of  has  not  been  pointed  out,  and  we  have 
fialled  to  discover  It  Wdl-known  abbrevla- 
tiona  may  be  used  tn  conveyances,  and  are 
snfflclent,  but  such  as  do  not  permit  that  de- 
gree of  cenalstr  which  admits  of  no  reason- 
able donbt  88  to  their  meaning,  upon  which 
persons  ot  ordinary  lntc411gence,  or  courts  can 
dUTer,  are  not  allowable.  We  do  not  tbtnk 
this  description  falls  within  tbe  exception  above 
stated.  There  can  be  no  reasonable  doubt  as 
to  tbe  meaning.  The  record  shows  that  In 
every  Instance  where  this  transaction  has  been 
referred  ti^  eltter  by  court  or  counsel  for  state. 
It  was  thus  understood,— tbat  Beedy  was  at- 
tenoptlns  to  purctuse  a  qnarter  section  at 
school  land.  This  being  true,  now  could  tbe 
abbreviations  have  reference  to  or  mean  any- 
mSDg  except  certain  quarters  of  a  certain  quar- 
ter aectloD.   It  to  tte  duty  of  tiw  courts  to 


glvs  effect  to  Instrnments  of  wrfOugi  so  as  to 
carry  out  the  Intuitions  of  tbe  parties,  when 
it  can  be  done  coDslstaitty  with  Hie  rotes  of 
law,  not  to  defeat  than.  We  tbUit  that  the 
court  bad  jurisdiction  of  tbe  subject-matter 
and  the  psrttea  to  tlie  action,  and  ttiat  the  pett- 
tton  states  facts  stifflclent  to  constitute  a  cause 
of  action.  The  Judgment  of  the  court  below 
win  be  reversed,  and  cause  remanded  lor  fur- 
ther proceedings  In  accordance  with  the  views 
berehi  expressed. 


In  re  WAIfBR^  BSTATB. 
(Supreme  Court  of  Arisona.  Sept  8;  18M.) 

PSKBXT  —  CdlLDSB^f    OP    UabrIAOS  BRTWIB5 

Warrs  FsKSOir  Atto  Imdiak— Auvbal 

PWnt  PltOBATB  COL'RT. 

1.  Comp.  Lews  1877,  e.  30,  |  8.  de<rlarii« 
marriages  between  white  persons  and  Indians 
Illegal  and  void,  renders  void  a  marriage  be- 
tween a  white  man  and  an  Indian  woman,  con- 
tracted flu  an  Indian  tesernikn  within  tfae  tvr- 
ritory.  in  aeoordance  with  the  law  ot  the  tribe 
of  which  the  woman  waa  a  memtter,  thous-h  fol- 
lowed by  cohabitation  on  the  reBerratfon:  hence 
a  child  of  tbe  ubIm  has  no  right  ef  heirsUv' 
Irom  the  tathei. 

2.  Rer.  St.  par.  1470,  provldhw  that  "fiie  is- 
sue aiM  of  marriagea  deemed  nan  In  law  shaU 
neverthelem  be  leiritiomte,"  doee  not  render  le- 
gitimate the  ditldrm  of  a  pcetcaded  marriage 
between  a  white  Ban  and  an  ladiaa  woman, 
celebrated  on  a  reservation  within  the  territory, 
in  accordance  with  the  laws  of  the  tribe  of 
which  the  woman  was  a  member,  but  not  in  ae- 
cordance  with  the  reqairemeata  of  the  laws  «< 
tbe  territory;  thore  being  in  each  case  oo  mar- 
riage In  fact. 

3.  An  appeal  to  the  diBtriet  court  hr  one  party 
in  fartpreet,  from  a  deciaioo  of  the  probate  court 
In  a  probate  matter,  takes  the  wholie  SMtter  hkto 
the  district  conrt. 

Baker.  C  J.,  dieaenting. 

Appeal  from  district  court,  Pinal  county; 
before  Justice  O.  T.  Rouse. 

Application  by  Juana  Walker,  a  minor,  by^ 
Rosetta  Jones,  her  guardian,  for  dlBtrlbuti<m 
to  her  of  tbe  estate  of  John  D.  Wallter,  de- 
ceased. A.  J.  Dotan,  administrator,  and  Wil- 
liam Walker  and  otberst  resist  tbe  applica- 
tion. Judgment  against  tbe  aroUcant,  and 
ahe  appeals^  Affirmed. 

John  D.  Walker  aed  bitestata  bi  Napa 
county,  CaL,  about  tbe  2d  day  of  September, 
18B1,  and  at  the  rime  of  bis  death  was  a  res- 
ident of  Pinal  county.  Aria.  On  Septonber 
18,  1891,  A.  J.  Dorau  was  duly  appt^nted  ad- 
ministrator of  Walker's  estate  by  tbe  pro- 
bate court  of  Pinal  county,  and  dnb^  qualified 
as  such.  Juana  Walker,  a  minor,  by  her 
guardian,  Rosetta  Jones,  flled  a  petition  in 
the  probate  court  of  Pinal  county  on  the  12th 
day  of  May,  1893,  asUng  tbat  an  order  be 
made  distributing  the  estate  to  her,  the  said 
Juana.  as  the  sole  heir  of  John  D.  Walkw, 
deceased.  Said  petition  was  resisted  by  said 
A.  J.  Doran.  the  admlnlstratw  of  said  estete, 
and  by  William  Walker  and  other  broths 
and  sisters  of  John  D.  Walkn.  By  order  of 
said  probate  court,  that  petltlctter  file  a  bUl 
of  particulars,  the  following  bill  of  partJcu- 
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Un  wu  filed.  tU.:  "0)  That  the  said  Jaana 
Walker  waa  born  at  or  near  Blackwater,  on 
the  Sacaton  Indian  re»3rratlon.  In  the  county 
of  Pinal,  A.  T.  (2)  That  the  mother  of  tbe 
■aid  Jnana  Walker  was  a  Pima  Indian 
•quaw,  named  Chur-ga.  0)  That  Juana 
Walker  la  the  child  of  Ohnr-ga  and  John  D. 
Walker,  and  was  twm  on  said  leBerratlon  In 
lawful  wedlock,  contracted  on  said  reserrsr 
tioD,  and  while  said  Cbur«a  and  John  D. 
Walker  were  llTlng  and  cohabiting  together 
as  man  and  wife;  and  said  child,  ever  since 
and  nntU  the  death  of  said  John  D.  Walker, 
was  recognlaed  and  acknowledged  by  him,  the 
said  Walker,  to  be  his  chUi,  begotten  of  the 
said  Chur-ga,  on  dlvera  and  nnmerons  occa- 
sions, to  divers  persons.  (4)  That  the  aald 
Chur-ga  is  dead."  The  petition  of  said  Juana 
was  resisted  by  the  Said  administrator  and 
the  brothers  uid  sisters  of  the  deceased  i^n 
tbe  ground.  In  effect,  that  by  tbe  petltlw 
Juana  Walker  was  not  entitled  to  tbe  estate 
of  John  D.  Walkw;  and,  further,  that  John 
D.  Walker  ion  no  tathw  or  mother  or  chil- 
dren or  their  descendants,  that  he  had  never 
•married,  and  that  his  only  heirs  woe  hto 
■aid  brothers  and  dstera.  The  case  was  tried 
In  said  prolMUte  court,  and  on  July  28,  1883. 
a  Judgment  was  entered  in  said  cotut  In  Cavor 
€t  said  Juana  Walker.  Thereafter  the  said 
admlulstrator  and  the  said  brothers  and  sis- 
ters appealed  the  case  to  the  district  conrt 
«f  Ploal  county.  Tbe  case  was  tried  anew  in 
■aid  district  court,  commencing  tax  the  23d 
day  of  Hardi,  ISM,  oob  Isaac  D.  Smith,  a 
witness  for  petitioner,  being  on  the  stand. 
Counsel  for  the  respective  parties  agreed  to 
the  following,  to  wit:  "It  Is  consented  by 
the  parties  h«vto  that  the  plolntltr  may  make 
the  following  offer  of  proof,  and  the  same 
to  stand  and  to  be  considered  as  though  rais- 
ed by  apt  and  itroper  questions  to  the  witness 
«a  tbe  stand:  Plaintiff,  appellee  and  peti- 
tioner, now  offers  to  prove  by  the  witness  <ai 
tbe  stand,  ud  will  so  prove  If  permitted  by 
the  court  so  to  do,  that  the  petitioner  Is  the 
child  of  John  D.  Walker,  deceased,  and  was 
beinttton  by  him;  that  her  mother  was  an 
lutlUn  woman,  namtnl  GhurKa.  a  member  of 
the  IMuu  tribe  of  Imlians,  and  that  Jcim  D. 
Walker,  deceased,  a  white  uuin.  was,  priw 
to  tbe  eonceptlon  of  the  said  Juana  Walker, 
on  tbe  reservation  of  tbe  rima  and  Maricopa 
Imllnns  in  Arlsiina,  and  Iniemiarrled  with  the 
HHld  ludUut  woman,  Obur^pi,  according  to  the 
law  of  the  Pluia  trilm  of  Indians,  and  that 
the  said  John  I>.  Walker,  deceased,  recog* 
nlsi'd  |tetUlo»er  as  his  child,  aud  supported 
hvr;  to  wldob  proof  wuiisol  for  apivllAots 
tWnlkor  brothttrs  and  viniora  aud  tbe  sdinln- 
latnitori  obJt't'ttHi,  on  the  ground  that  at  the 
lime  thereof  such  niarrlogv  N^tween  a  whit« 
luau  ami  au  Indliui  wrowan  was  by  the  taws 
of  ArlBona  tUo»:til  and  void,  and  tbe  court  sua- 
taluetl  the  objeotton,  and  rpru«*Hl  to  pmnit 
«ui*h  proof  of  marrlKi;t\  but  would  admit  the 
fuiwt  of  RKH«utUon  that  it  was  his  child  aud 
that  his  had  givsa  It  suptiort*'  To  ih«  ruUng 


of  the  court  the  petitioner,  Juana  Walker,  ex- 
cepted, but  offered  no  eTidenoe  of  recognition 
and  support,  and  appeals. 

Fitch  &  Campbell.  J.  B.  Woodward,  Ab^ 
ram  S.  Humphries,  T.  B.  McCobe,  Barclay 
Henley,  0.  W.  Wright,  and  Street  &  Prazier. 
for  appellant  &  M.  Franklin,  W.  H.  Bames. 
W.  B.  Stone,  and  J.  H.  Kibb^,  for  an>eUeea. 

HAWKIXS,  J.  Juana.  a  Pima  Indian  girl 
by  her  guardian,  claims  the  estate  of  John 
D.  Walker,  deceased,  upon  the  theory  that 
her  mother.  Gbur-ga,  a  Pima  Indian  woman, 
was  married  to  said  Walker,  who  was  a 
white  man,  according  to  the  costoms  of 
such  Indians  governing  marriage,  and  that 
she  la  the  child  of  such  union.  The  statute 
in  force  in  Arizona  at  flie  date  of  sncb  pre- 
tended marriage,  viz.  1ST1«  Is  tbe  following 
(sections  1-4,  c.  30,  p.  317,  '^■iriages." 
Comp.  Laws  Ariz.  ISTT): 

"SecUon  1.  Marriage  is  considered  In  law 
as  a  civil  contract,  to  which  the  ooMstt  of 
the  parties  Is  essential. 

"Sec.  2.  All  marriages  between  parenu 
and  children.  Including  grandparents  and 
grandchildren  of  every  degree,  between 
Inwthers  and  slaters,  of  tbe  one-baU  as  well 
aa  the  whole  blood,  and  between  nn^es  and 
nieces,  aunts  and  unhewn,  are  declared  to 
be  incestuous,  and  absolutdy  void.  This  sec- 
tion shsll  extend  to  Illegitimate  ae  well  as 
Intimate  chUdrai  and  rdatifms. 

"See  8.  AU  marrlagea  of  white  peramw 
with  negroes,  mnlattoes;  Indians  or  ICongo- 
Uans,  are  declared  Qlosal  and  vvid. 

"Sea  4.  Whoeva  shall  eontract  marriage 
Ita  fact,  contrary  to  Uie  prohibitions  in  the 
two  preceding  sections,  and  whoever  shall 
solemnise  any  such  nuRlage,  shall  be  deem- 
ed guilty  of  a  misdemeanor,  and,  npon  con- 
viction, shall  be  ponlshed  1^  fine  w  Impris- 
onment, or  both,  at  the  discrettcm  of  the 
Jury  which  shall  try  the  cause,  or.  If  the 
conviction  be  by  confesslim,  at  Uie  discre^ 
tlon  of  the  court;  the  fine  to  be  not  less  than 
one  himdred,  nor  more  than  ten  thousand 
dollars,  and  the  Impriaonmei^  to  be  not  less 
than  three  montha,  am  more  than  ten 
years." 

It  Is  readily  seen  that  this  pretended  mar- 
riage. If  It  had  been  a  marriage  In  fact 
was  illegal  and  ToId.  and  Imposed  no  obU- 
gallon  on  either  party  Oiereto.  It  was  pro- 
vided by  the  law  then  In  force  that  mar- 
rlatres  had  to  be  solemnized  by  certain  per- 
sons desUinsted.  A  marriage  ceremony  bad 
to  t>e  performed,  and  the  person  officiating 
was  compelled  to  keep  a  record  Oiereof.  Sec- 
tions tt,  S.  c.  30,  snpra.  There  mast  be  s 
marrla^w  to  fact  isecticni  4,  Id.),  and  the  per- 
son ufflclatlnj:,  in  addition  to  keqdng  a  rec- 
ord bims<.<U.  was  compiled  to  report  the 
marrlojre  to  the  county  recordo*,  and  such 
recorder  had  to  leewd  the  same  (section 
8k  c  9iX  siqtra).  We  do  not  mean  to  say 
that.  If  two  persoBS  cipahls  oC  OMitza<:ting 
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Bhonld  have  dooe  so,  and  consummated  anch 
contract  by  cobablting  together,  and  ac- 
knowledging that  they  were  husband  and 
wife,  and  llred  all  their  lives  as  such.  It  would 
not  hare  been  a  marriage  withoot  the  aid 
of  a  ceremony  sufficient  for  the  acknowl- 
edged children  of  such  tmlon  to  Inherit 
We  do  hold,  however,  that  marriage  in  fact 
could  not  be  consammated  at  the  time  this 
was  alleged  to  have  taken  place,  In  Arizona, 
between  a  Pima  Indian  squaw  and  a  white 
man,  either  by  ceremony  as  provided  In  said 
statute  for  persons  capable  of  contracting 
the  marital  relation,  by  the  customs  of  said 
Indian  tribe,  cohabitation,  or  any  other 
method.  Snch  marriages  were  nuU  and 
void.  The  two  essentials  of  a  valid  mar- 
riage are  capacity  and  consent.  The  stipu- 
lation of  counsel  set  out  in  the  statement  of 
facta  admits  that  there  was  no  marriage  of 
the  parties  by  a  person  authorized  to  marry 
them;  the  union  or  relation,  if  any,  which 
existed  between  Walker  and  the  Indian 
woman,  Chur-^a,  was  therefore  not  a  mar- 
riage In  fact  It  is  also  admitted  therein 
that  Walker  was  a  white  man,  and  Ohur-ga 
an  Indian  woman.  Those  being  the  admit- 
ted facts,  the  union,  as  a  marriage,  would  be 
null  and  void,  and  no  decree  would  be  nec- 
essary to  annul  It  The  learned  Judge  who 
tried  the  case  therefore  committed  no  error 
In  sustaining  the  objections  to  the  questions 
contained  in  such  stlpnlatlon  with  reference 
to  the  marriage,  as  that  fact  could  not  estab- 
tlBh  the  rights  of  appellant  as  an  heir.  Such 
belrehlp.  If  any  existed,  mnat  be  established 
on  some  other  baais,— adoption  or  acknowl- 
ed^ent  As  the  court  below  ruled  that  ap- 
pellant could  offer  any  evidence  as  to  her 
adoption  or  acknowledgment  by  John  D. 
Walker,  and  as  she  failed  to  offer  any  such 
testimony,  she  'cannot  now  be  heard  to  com- 
plain. If  she  had  offered  testimony  showing 
that  she  was  the  offspring  of  an  illicit  union 
between  John  D.  Walker  and  a  Pima  Indian 
squaw  named  Ghur-ga,  and  that  she  had 
changed  her  status  from  a  Pima  Indian  to 
the  child  of  John  D.  Walker,  who,  when  he 
left  the  Pima  Indian  reservation,  Instead  of 
leaving  her  there,  had  taken  her  with  him. 
and  educated  her,  introduced  her  to  his  rel- 
atives, and  held  her  out  to  the  world  as  hla 
daughter,  and  any  and  all  other  probative 
facts  showing  that  JoVu  D.  Walker  acknowl- 
edged her  to  be  his  child,  and  Intended  her 
to  be  his  heir,  and  wanted  her  to  Inherit  hU 
estate,  there  might  be  some  basis  for  her 
claim. 

Appellant  contends  that  the  alleged  rela- 
tion between  John  D.  Walker  and  Ghur-ga 
was  a  valid  marriage,  because  it  was  estab- 
Ushed  and  existed  between  tbem  on  the 
Pima  and  Klaricopa  Indian  reservation  ac- 
cording to  the  customs  of  snch  Indians,  and 
notwithstanding  the  laws  of  Arizona  for- 
bade such  marriages.  Such  laws  were  not 
10  force  upon  the  Indian  reservation,  and 
such  marriage,  being  valid  according  to  the 


custom  of  the  Indians  upon  such  reservatioi^ 
was  valid  everywhere;  1.  e.  the  Indian  reset;- 
ration  Is  the  same  as  a  foreign  country,  and 
marriages  under  the  Arizona  statute  then  In 
force,  valid  in  the  country  where  solemn- 
ized, were  valid  In  Arizona.  This  doctrine 
Is  not  tenable  in  a  territory.  There  are  not 
two  sovereignties  here,  one  for  the  power 
owning  the  reservation  and  one  for  the  ter- 
ritory. There  is  only  one  sovereignty  here, 
—that  of  the  United  States,— which  delegates 
its  power  to  the  territory  to  legislate  on  all 
rightful  subjects  of  legislation;  and  the  leg- 
islative acts  of  the  territory  are  operative 
in  all  parts  of  the  territory,  including  Indian 
and  all  other  executive  or  legislative  reser- 
vations, unless  expressly  forbidden  by  the 
congress  of  the  United  States.  If  both  of 
these  parties  bad  been  Indiana,  the  court* 
would  recognize  such  relations  as  a  mar- 
riage. Such  marriages  between  a  white  man 
and  an  Indian  woman  have  been  upheld  by 
the  decisions  of  some  of  the  states.  John- 
son V.  Johnson,  30  Mo.  72;  Wall  v.  Williams, 
11  Ala.  839.  In  Missouri  the  doctrine  of 
common-law  marriages  has  always  been  up- 
held. Dyer  v.  Brannock,  66  Mo.  391.  But 
such  marriages  have  never  been  recognized' 
in  Arizona,  and  the  marriages  held  valid  In 
Missouri  between  a  white  man  and  an  In- 
dian woman  were  where  the  marriage  occur- 
red outside  of  the  state  in  "an  Indian  coim- 
try,"  In  another  sovereignty;  and  it  doe» 
not  appear  that  any  law  of  the  state  wa» 
violated.  The  alleged  marriage  being  void. 
It  could  not  be  proved  for  any  purpose.  The 
law  reached  white  men  In  every  part  of 
Arizona,  and  forbade  such  marriages.  Wil- 
bur V.  Bingham  (Wash.)  S6  Pac.  407. 

There  being  no  marriage  between  Walker 
and  Ghur-ga,  and  Ghur-ga  being  a  Pima  In- 
dian, the  child  being  her  offspring  is  a  Pim» 
Indian.  This  is  the  statns  of  Juana.  She  Is 
a  ward  of  the  government,  and  her  status  s» 
remains  until  some  law  of  congress,  or  th« 
legislation  of  Arizona  undo*  authority  of  con- 
gress, changes  same.  As  to  whether  an  In- 
dian is  subject  to  adoption  under  paragraph 
1392.  Rev.  St,  we  do  not  deem  it  necessary  to 
decide.  The  court  below  offered  to  admit 
any  proof  regarding  same,  but  none  was  of- 
fered. It  Is  true  that  counsel  for  Juana,  in 
the  agreed  statement,  say  that  they  offer  to 
prove  by  a  witness  <m  the  stand,  in  addi- 
tion to  other  things.  **that  the  said  John  D. 
Walker,  deceased,  recogolzed  petitioner  as 
his  child,  and  supported  her";  and  the  court 
offered  to  receive  any  testimony  thereon. 
Yet  the  court  might  have  sustained  any  ob- 
jection to  such  conclusions.  If  there  were 
any  proof  on  these  questions,  the  facts  should 
have  been  offered,  so  the  court  could  deter- 
mine whether  or  not  "be  recognized  her  as 
hla  child,  and  supported  her."  The  testi- 
mony of  the  witness  Smith  does  not  warrant 
such  conclusions.  It  does  not  prove  that 
John  D.  Walker  pub]  Icly  a  dmowledged. 
claimant  to  be  hla  child  with  the  Intent  sCj 
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nuking  her  his  lawful  heir,  or  tbat  he  reared 
And  educated  her  Id  his  own  station  of  life, 
and  introduced  her  to  bia  brothers  and  atsters 
■a  hla  child,  and  that  be  wanted  her  to  lBfa«4t 
blB  eBtat&  In  ord«-  for  her  to  recoTer  this 
Mtnte,  such  testimony  should  hare  been  of- 
tw6,  aud  tbe  proof  nrnat  have  been  clear  aod 
toBctaHlTa  HsiateB  are  Dot  to  he  diverted 
from  the  ordinary  idiaanels  of  the  law  of  tn- 
berltaaeo,  except  tapoa  pro^  which  Is  condn- 

Oovnsel  fbr  appeUant  contend  that  as  ap- 
pellant. Jvana.  is  tte  child  of  John  D.  Walk- 
er, and  though  the  marriage  between  Walker 
and  Chur-ga,  the  Indian  woman,  waa  void. 
Devon beleu  she  Is  the  heir  by  rlrtne  of  the 
provlBlong  o<  paragimph  1470,  Rev.  St.  Aria. 
That  paragrai^  la  tn  the  chapter  on  '*I>e6cent 
and  Dlstributiaa,*'  and  ta  as  follows:  "Where 
a  miiu  having  hj  a  woman  a  child  or  chfl- 
dren.  and  a.fterw«nl  tntermarrTlng  with  such 
woman,  such  child  or  children.  If  recoRnfased 
bj  him,  sbaH  thereby  be  legttlmatlEed  and 
made  capable  of  inherltlDg  his  estate.  The 
tasue  also  of  marrlafree  deemed  null  In  law 
■tall  nrrertbeless  be  Intimate."  In  no  way 
can  that  paragraph  be  made  applicaMe  to  the 
case  at  bar.  It  applies  where  a  man  has  a 
^lld  by  a  woman,  and  then  marries  ber,  and 
then  mxignlxlng  the  child,  it  thereby  becomes 
lefr1ilnuitiBed.and  can  Inherit  from  him.  Itre- 
qulm  BMrriage  and  recognition  as  a  condi- 
tion. The  next  part  declares,  "The  issne  also 
•f  marriages  deemed  null  In  law  shall  never- 
theless be  Intimate."  In  both  parts  of  said 
pamjnvph  there  mtwt  be  a  marriage.  In  the 
ea»e  at  bar  there  was  no  marriage.  If  said 
motion  hi  appltcable  without  marrlaKe.  It  fol- 
lows th,>it  It  would  make  legitimate  every  bas- 
tard: and  the  puagrapb  on  that  subject 
«x>nld  be  QSdeas.  By  paragraph  1471.  Id., 
It  hi  pPOTliled:  "Bafltanls  shall  be  capable  of 
tohertting  from  and  tkroogh  their  mother." 
liiua  It  will  be  se«fi  that,  notwithstanding 
pamgriipli  WTO.  thei»  are  certain  children 
who  are  bastards.  Bastards  are  those  not 
born  In  lawful  wedlock.  Appellant,  not  hav- 
ing been  horn  of  (lari'nta  vbo  bad  been  mar- 
HrA,  waa  certainly  a  bnstnrd.  Ci>«nsel  for 
api>oll.int  iHtea  tln^  cnsc  I>yrc  v.  Braunock,  tw 
Mo.  aa  an  authority  to  support  bis  con- 
tention that,  though  ttie  mnrrtai:e  of  Walker 
to  tMiur-ca  wAm  null,  yet  «pi>elHnt  Is  le^ritl- 
male.  The  fan:)  of  th«t  cim*  show:  "Zsch- 
ari:ih  WflwMi  was  a  river  pilot  In  ISIQ,  and 
o»e  Mrs.  Otlllus,  a  widow,  at  that  tlii>e  kept 
a  IkWHllui;  house  In  St.  lytuta.  There  wns 
cvtd^^ntv  to  show  that  Wilson  and  Jjine  0>l- 
Hn«.  the  datichlcr  of  Mm.  tVlllna,  ami  then 
ah^MU  W  yvAr»  old,  on  the  -'-Ith  of  .\«fftist. 
ISIW.  alwtii  10  oVIwk  at  nicht.  di'chired  their 
Intfntrou,  In  the  pn<«t<uce  of  the  nmther  and 
ht^tthcrs  of  Jam-  nml  seTcral  lHv*t>ler».  wito 
wtw  prpseut.  to  Itvf  !o>^•Il^e^  ns  luishaiul  ami 
wIOk  ThdV  was  no  mairlHirale  other  |>er- 
aon  anth«>rtfiHl  by  the  nintutcn  of  the  terrl- 
Mr  to  celeticu'e  mMnin):e  ritea  pivcieni 
Ike  orvaaton.  hut  they  stxx^  up  x\u  the  floor 


of  the  Bitting  room,  or  most  pnbHc  room  In 
the  faooae,  aide  by  side,  with  Joined  taand^. 
and  It  was  aanonncfcd  to  those  preaent-by  the 
mother  or  brother  of  Jane  that  she  and  Wil- 
son had  agreed  to  marry,  to  -which  they  both 
assented  by  an  biclination  of  tbe  head.  Thry 
then  retired  to  a  bedniom.  and  cohabited  to- 
gether as  man  and  wife  for  three  weeta. 
When  MaJ.  Ijong  nached  St.  Lonto  on  his  ex- 
pedition to  tJ»e  Rocky  Mountain^  Wilson 
Joined  tbe  expedltloiL  Tbe  result  of  tbls  co- 
habitation was  a  dawghter  named  Cynthia 
Ellaahetb.  from  whom  plalntHTs  title  laderlT- 
ed.  It  waa  vodtrstood  on  the  departore  of 
Wilson  that  Mrs.  Oaltttta  abonld  take  care  of 
Jane,  and  that  he  would,  wben  oppcrnanity 
presented,  remit  some  money  to  support  ber 
during  hla  absence,  which  he  occasionally  did. 
MeanwhUe,  Mrs.  Ooimn  and  ber  family  re- 
moved to  St  Charles,  uad  were  Urlag  ttacre 
when  Wllaon  rKoned  to  fit  LotilB.  in  18L>4. 
He  was  then  married,  fat  acoordance  witta  the 
forma  provided  for  ^  tiie  statute  tlwn  In 
force,  to  Sarah  Ann  Adaina.  the  owner  of  the 
property  now  tn  controversy.  By  thla  mar- 
riage a  female  cUld  was  bora  Is  182S,  who 
survived  the  mother,  and  died  In  1827.  In 
isno,  after  the  death  of  Sarah  Ann  and  her 
child,  Wilson  sent  fOr  Juie  OolUsa,  who  was 
then  In  St.  Charles,  aad  be  and  Jane  OoIHns 
afterwards  lived  together  as  man  and  wife 
tmtO  hla  death.  In  183A,  tecogidzing  her  as  bis 
wife,  and  tre-iting  the  daughter,  Cyntbia 
I-nipabeth.  as  his  child.  After  the  death  of 
WOson,  Cynthia  Elizabeth  married  Abner  W. 
Dyer,  and  tbe  ptalntlffs  are  tbe  desc«idanta 
of  that  marriage.  Hrs.  Dyer  died  Jnly  13, 
1809.  and  her  husband  died  Jane  25tli.  1870. 
This  ejectment  was  brooght  Angnat  11, 187^" 
This  case  shows  clearly  that  MlMoofl  reco9> 
aiaed  eommon-law  marriages.^ 

Very  much  Is  said  in  the  hrlefb  regarding 
tbe  appeal  from  the  probate  eoort  to  the  dis- 
trict court  WiQlam  Walker  was  a  party  tn 
Interest  and  had  a  right  to  appeal,  and.  tbe 
mattw  In  the  probate  coort  brtng  appealed 
by  one  of  ttie  parties  tn  Interest  the  whole 
matter  was  taken  ont  of  that  court  and  the 
district  court  had  Jmtsdletlon.  The  dbttxict 
court  did  not  err  In  snstalnlnc  tbe  appeal 
from  the  probate  eoort  The  Jndgmesxt  at 
the  lower  court  Is  affirmed. 

ROUSK.  J.,  concurs.  BBTHTTNBI,  J.,  hav- 
Ing  been  of  counsel  for  tbe  petitioner  In  the 
prt^ltate  court,  took  no  part  hi  this  cue  In 
this  court   BAKER,  C.  J,,  tfaaenta 


STKTENS  ct  aL  v.  WADUnOK.* 
(Snrieme  Court  of  Ariaona.    Sept  23,  1896w) 

I.kVMOKD  ANO  TKTStVT— LyiSB— Covsitakt, 

in  a  le»¥>c-  of  Licils  irrigated  by  a  ditdi 
malntslned  »oA  owned  in  coanHn  fay  tbose  hav- 
iux  iNihia  lo  he  irrimled.  each  landowner  heins 
HtttilM  to  a  cvriAin  part  of  the  water  in  the 

Erv)v>n:.>n  tVat  the  scobcr  of  acrea  owned  bore 
I  the  iiumlwr  iirpted,  a  eovnant  to  defend 


&  Rehearing  pcndiag. 


Digitized  by 


Google 


Aris.) 


STiSVENS  9.  WADI4EIGB. 


71 


ttie  lessee  Id  the  peaceful  and  gaiet  powesBkxi 
of  the  premises,  and  everj  part  thereoJI,  does  not 
require  the  lesBor  to  maintain  the  ditch;  and 
tlierefore  be  iE  not  liable  to  the  lessee  for  dam- 
Mea  caused  by  the  ten^onrf  deMroctiott  of 
the  ditch  bj  floods. 

Appeal  from  district  conrt,  Pima  county; 
before  Justice  J.  D.  Bethune. 

Action  on  bond  by  Able  B.  Wadlelgh 
aealnst  C.  A.  Stevens  uid  others  for  rent 
due.  There  was  a  judgment  for  plaintiff, 
and  defendants  appeaL  Afflnned. 

Gliarlefl  Weston  Wright,  for  sppfllsnts. 
Frank  H.  Hereford,  for  iqipellee. 

ROITSB.  J.  a.  H.  Wadlelch*  on  J^ril  18, 
1890,  leased  to  O.  A.  SteveDS  certain  lands 
In  Pima  ctHmty,  for  tlie  foil  term  of  fire 
Tears,  for  tbe  sum  of  93.000,  to  be  paid  In 
tnstaUmeats  of  fSO  per  montb  on  the  ttrst 
day  at  eacb  raoatb,  is  adTmnce;  and  for 
tin  faltbfol  pcrAwntanoe  of  the  conditions 
•t  said  lease  00  his  part  said  Stevens  exe- 
cuted a  bead.  In  tbe  aum  «f  4:1.500,  with  A. 
Y.  Orossette  and  W.  SJ  Bead  as  saretlea. 
Said  lease  and  bond  were  assigned  to  Able 
BL  Wadlelgta,  Qte  appellee.  Tbe  lands  teaaed 
are  arid,  and  water  to  Irrleate  the  same 
was  received  tbrongh  a  cotaln  ditch  and  Its 
Utenls,  called  tbe  **FannerB'  Ditch."  Said 
ditch  was  what  Is  commonly  called  a  *^com- 
mnnlty  dltiA."  It  was  owned  by  those  hav- 
iSK  lands  to  be  Irrigated  by  the  water  flow- 
ing through  It,  and  was  kept  ap  and  main- 
tained by  the  labor  of  the  landowners;  each 
owner  of  the  lands  being  entitled  to  a  cer- 
tain part  of  the  water.  In  the  proportion 
that  ttie  namber  «f  acres  be  owned  bore  to 
the  namber  of  acres  watered  frwu  the  said 
ditch.  Tbe  lands  leased  were,  at  Uie  date 
«C  the  lease,  entitled  to  that  ^oportloa  of 
tbe  water.  Tbe  lease  contained  the  follow- 
tag:  "And  tbe  said  lessor  hereby  agrees  and 
Mnds  hlms^,  his  e&ecntors  and  aastgns  and 
ndminiatratorB,  to  warrant  and  defend  tlie 
■aid  lessee,  his  heirs,  administrators,  and 
aaslgna,  In  the  peaceable  and  quiet  possee- 
•lon  of  tbe  mSA  prsmleea,  and  every  part 
therein  during  tbe  tern  of  this  lease;  and 
iB  Oefanlt  tbweof  the  said  lessor  •  •  • 
and  aiw^gns  wfll  and  shall  pay  onto  the  said 
Icitnnr  *  *  *  all  damages  that  the  said 
lessee  ahiOl  sostaln  by  the  said  fallare  to 
defend  and  warrant  the  «ald  lease,  not  ex- 
ceeding tbe  sam  [of]  flfteeo  haodred  <(1,500) 
didlars.  •  •  *"  SteTMH  Calling  to  pay  the 
cent  from  and  after  the  lat  day  of  Marcli. 
1803,  in  May,  1S04,  Mrs.  Abie  B.  Wadleigh 
filed  her  eompialot;  as  plaintiff,  against  Ste- 
vens and  his  swetlea,  A.  V.  QroesMte  and 
W.  8.  Bead,  on  tbe  said  bond,  for  (650,  tbe 
mmcmM  of  rent  due  Uie  Ist  day  of  May, 
IBM.  To  tbe  cpntplalnt  defendants  answer- 
ed, and  aaaong  oUier  things  said  Stevens  ai- 
Uesd.  In  effect,  dMt  plaintiff  bad  failed  to 
dellnrr  tke  water  to  Irrigate  tbe  lands.  In 
esnneqneoce  of  sach  failure,  be  had  lost  one 
^oop  In  1888,  nnd  had  been  peatly  damaged, 


and  had  to  abandon  said  property,  for  the 
reason  that  be  eoold  get  no  water  to  Irri- 
gate said  lands,  and  did  abandon  said  -prem- 
ises la  March,  1883,  and  asked  Judgment  for 
said  damages  In  the  sum  of  $1,500,  ttat 
Iweach  of  tbe  warranty  of  possession,  as  the 
amount  fixed  by  the  said  part  of  tbe  lease 
herein  quoted.  Tbe  case  came  on  for  trial 
before  the  court  without  a  Jury,  and  on  the 
trial  the  evidence  tended  to  show  that  the 
head  of  said  ditch  was  wsshed  out  about 
July  or  August.  In  the  sommer  of  18S2,  by 
Hoods  In  the  Santa  Cms  river,  tbe  stream 
from  which  the  said  Farmm*  ditch  was 
supplied  with  water,  and  that  no  water 
flowed  In  said  ditch  from  said  river  for 
about  two  months;  that  at  ttie  end  of  said 
period  the  head  of  said  ditch  was  repaired, 
and  about  the  same  quantity  of  watw  that 
had  previous  flowed  through  said. ditch 
was  again  obtained.  Tliere  was  no  evidence 
that  plaintiff  or  her  assignor  bad  performed 
any  act  or  neglected  any  doty  which  caused 
the  Injuty  to  the  said  ditch  or  diminished 
the  quantity  of  water  to  which  the  lands 
leased  hy  the  d^endant  Stevens  was  enti- 
tled. 

Under  the  allegations  In  tbe  pleadings,  the 
tenus  of  the  lease,  and  tbe  facts  adduced  on 
tbe  trial,  we  hold  that  the  lease  carried  with 
It,  for  the  term  of  the  lease,  all  the  water 
which  could  be  obtained  through  tbe  Farm- 
ers* ditch,  and  that  the  lessee,  by  tbe  terms 
of  tbe  lease,  bad  for  that  period  the  same 
rights  which  tbe  lessor  would  have  had. 
and  was  under  the  same  obligations  to  pay 
for  the  use  and  distribution  of  the  water, 
and  to  maintain  said  ditch  for  ttiat  period, 
as  the  lessor  would  have  been  had  be  re- 
mained in  possession,— L  e.  that  tbe  lessee 
for  tliat  period  succeeded  to  all  the  rights 
and  obligations  that  would  have  belonged 
to  and  rested  upon  tbe  lessor,  bad  he  re- 
mained In  possession;  that,  for  tbe  term  of 
the  lease,  said  interest  In  the  water  of  said 
ditch  attached  to  the  lands,  whether  it  be 
under  the  name  of  an  "appurtenance,"  or 
under  some  other  name  or  appellation.  The 
part  of  tbe  lease  quoted  was  only  a  cove- 
nant of  quiet  enjoyment  of  the  lands  leased, 
since  there  was  no  eviction.  The  said  cove- 
nant was  to  the  extent  only  that  the  lessor 
had  a  good  title,  and  oonld  give  a  free,  un- 
incumbered lease  for  the  time  specified.  1 
Washb.  Real  Prop.  (3d  Ed.)  p.  428,  8  2a; 
Gazzolo  V.  Chambers,  73  111.  75.  Aside  from 
an  express  covenant  to  that  effect,  a  land- 
lord is  not  bound  to  keep  the  leased  prem- 
ises In  repair,  nor  Is  he  responsible  In  dam- 
ages to  his  tenant  for  Injuries  resnlting  to 
the  latter  from  the  nonrepairs  of  the  leased 
premises.  Ward  v.  Fagln,  101  Mo.  609,  14 
S.  W.  738;  Peterson  v.  Smart,  70  Mo.  38; 
Brewster  v.  De  Fremery,  33  Cat  341.  And 
a  loss  by  accident  of  any  portion  of  the  leas- 
ed premises  does  oat.  rescind  Uie  leaser  nor 
relieve  tbe  tenant  of  bis  obligation  to  pay 
the  rent   Bly  v.  My.  SO  HI.  «B2;  Sheets  t. 


Digitized  by 


72 


40  PACIFIC 


BSPOXtTEIL 


(Ariz. 


Selden,  7  Wall  416.  The  evidence  disclosed 
the  further  fact  that  Stevens  wrote  a  num- 
ber of  letters  to  Wadlelgh.  after  March  1, 
1893,  of  different  dates,  the  last  one  as  late 
as  September  or  October,  1893.  In  all  of 
said  letters,  while  there  was  a  declaration 
tbat  Stevens  had  moved  off  the  leased  lands, 
yet  he  stated  that  he  had  a  family  realdlug 
thereon,  and  made  mention  In  glowing 
terms  of  the  bountiful  crops  of  grain  and 
hay  be  had  growing  on  said  lands.  Aside 
from  the  matters  above  mentioned,  said  let- 
ters contained  promises  to  pay  the  amount 
of  rent  due,  the  dates  of  payment  being  fix- 
ed at  some  date  not  long  subsequent  to  the 
dates  of  the  respective  letters,  and  also 
contained  excuses  for  falling  to  pay  the 
amounts  due  at  the  dates  fixed  In  preceding 
letters.  From  these  letters,  and  other  facts 
in  evidence,  the  court  was  Justified  In  find- 
ing that  the  premises  were  not  abandoned 
at  the  time  Steveiis  claimed  be  abandoned 
the  property.  We  further  hold  that  Stevens 
could  not,  under  the  terms  of  said  lease, 
abandon  said  lands,  and  escape  the  liability 
tor  the  rent  The  Judgment  should  be  af- 
firmed, and  It  is  BO  ordered. 

BA£BB,  a  J.,  and  HAWKINS,  J.,  concBr. 


LAWLBR  et  aL  V.  BASHFORD- 
BURMISTEB  CO. 
(Bupreme  Court  of  Arizona.    Sept  2S,  1896.) 

JVtMUUVfT  Br  DsrAULT  — WHB!I  Authokizsd — 

HBTTINQ  A.BIDB. 

1.  Vnder  Rev.  St  tit  01,  c.  2.  providing  that 
where  property  levied  on  by  a  sneriff  is  mimed 
by  a  third  person,  claimant  shall  make  an  affi- 
davit and  execute  a  bond*  which  shall  be  filed, 
and  that  thereafter  the  court  shall  direct  an 
issue  to  be  made  up  between  the  parties,  where 
such  issue  is  directed,  and  the  execution  plain- 
tiff files  a  complaint  or  statemeot  which,  with 
the  affidavit  of  claimant,  is  treated  by  the  court 
and  by  both  parties  as  suffident  to  form  the 
issue,  and  both  parties  appear  and  have  the 
cause  set  for  trial,  it  is  error  to  render  Jud^ent 
against  claimant  by  default  for  want  of  further 
pleading,  without  giving  him,  on  motion  there- 
for, a  reasonable  time  within  which  to  prepare 
and  file  such  pleading  as  the  court  reouires;  no 
form  of  pleading  being  prescribed     the  statute. 

2.  Where,  after  a  judgment  by  default  against 
a  defendant  he  at  once  files  a  petition  to  set 
the  same  aside,  in  which  he  sets  out  a  good  rea- 
son for  the  default  and  tenders  therewith  an 
answer  showing  a  meritorious  defense^  hJs  peti- 
tion should  be  granted. 

Appeal  from  district  court,  Yavapai  coun- 
ty; before  J.  D.  Bethune,  Acting  Judga 

Action  by  the  Bashford-Burmlster  Compa- 
ny against  John  Lawler  and  EkL  W.  Wells. 
Judgment  by  default  against  defendants, 
from  which,  and  from  an  order  denying 
their  motion  to  set  the  sama  aalde^  they  ap- 
peal. Reversed. 

The  appellee,  the  Bashford-Burmlster  Com- 
pany, commenced  an  action  in  S^tember, 
189S,  im  the  district  court  of  Tavapat  cotinty, 
flgn^T*  the  Seven  Stars  Gold-Mining  Com- 


pany, to  recover  something  over  fS.OOO.  An 
attachment  In  aid  of  said  suit  was  duly  Is- 
sued, and  the  writ  of  attachment  delivered 
to  tlie  sheriff  of  said  county,  who  levied  it 
on  certain  property,  as  the  personal  prop- 
erty of  said  gold-mining  company.  There- 
after, In  November,  1883,  a  Judgment  was 
rendered  In  said  case  In  favor  of  said  Bash- 
ford-Burmlster Company  for  the  said  amount 
claimed.  Thereafter,  on  the  26th  day  of 
December,  1893,  the  appellants,  I^wler  & 
Wells,  made  and  pres^ted  an  affidavit  to 
said  sheriff,  claiming  the  said  property  which 
had  been  levied  upon  under  said  writ  of 
attachment  as  their  property,  and  said  sher- 
iff appraised  the  said  property,  and  said 
Lawler  &  Wells  executed  a  bond  as  requir- 
ed by  law;  and  said  property  was  then 
turned  over .  to  them  by  said  sheriff,  and 
thereafter  he  filed  said  affidavit  and  bond  of 
Lawler  &  Wells  In  said  district  court  on  De- 
cember 29,  1893,  as  required  by  law.  At  the 
June  term  of  said  court  and  on  the  5th  of 
said  month,  on  motion  of  Lawler  &  Wells' 
attorney,  said  case  (the  controversy  between 
Lawler  &  Wells  and  the  Bashford-Burmls- 
ter Company  over  said  property),  on  said 
affidavit  was  ordered  placed  on  the  calen- 
dar, and  said  Bashford-Burmlster  Company 
ordered  to  tender  Issues  ss  required  by  law. 
Thereafter,  on  June  22,  1893,  said  Bashford- 
Burmlster  Company  compiled  with  said  or- 
der, and  filed  a  complaint  or  statement  as 
plaintiff,  against  Lawler  &  Wells,  as  defend- 
ants, therein  setting  up  the  fact  of  its  suit 
against  the  said  Seven  Stars  Oold-M:iniBC 
Company;  Its  Judgment  for  the  said  amount 
thereon;  its  attachment  in  aid  thereof;  the 
levy  of  said  writ  of  attachment  on  certain 
property,  claimed  to  be  the  property  of  said 
Seven  Stars  GoId-Mlnlng  Company;  the 
fact  that  defendants,  Lawler  &  Wells,  filed 
their  affidavit  claiming  said  property,  and 
executed  their  bond  therefor;  that  said  prop- 
erty, after  said  affidavit  was  made  and  bond 
was  executed,  was  delivered  to  them;  with 
the  declaration.  In  effect  that  said  defend- 
ant the  Seven  Stars  Cold-Mlnlng  Company 
at  the  time  said  attachment  was  levied  was 
the  owner  of  said  personal  property,— which 
complaint  or  statement  was  filed  as  Its  ten- 
der of  Issnes.  Thereafter  the  case  was  set 
for  trial,  and  reset  for  trial,  on  the  motion 
of  the  respective  parties,  from  time  to  time, 
and  passed  until  July  11,  1896,  on  which 
date  Judge  Hawkins  made  an  order  that 
said  case  be  referred  to  Hon.  J.  D.  Bethune 
for  triaL  Thereafter,  on  Jnly  17,  1895,  on 
motion  of  said  defendants  Lawler  A  Wells, 
the  case  was  set  for  trial  on  July  22.  1895; 
and  on  said  last  date  both  parties  were  pres- 
ent in  court  In  person  and  with  their  coun- 
sel, and  annoanced  ready  for  trial  on  the 
Issues  presented,  whereupon  said  plaintiff 
moved  for  a  Jud^^ent  against  defendants  hy 
default  Defendants  resisted  said  motion, 
contending  that  the  affidavit  and  bond  Sled 
on  their  claim  of  said  property  made  an  Is- 
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sae  to  be  tiled;  informed  the  court  that  they 
bad  filed  a  contract  In  writing,  which  had 
been  given  them  by  the  Seven  Stars  Gold- 
Mining  Company,  which  was  a  conditional 
Eale  of  said  property  to  said  company,  and 
had  given  written  notice  of  said  filing  to 
plalntiCT;  that  at  a  prevlona  date  Jndge 
Hawkins  had  decided  from  the  bench  that 
the  Issues  were  Joined,— and  requested  that 
defendants  be  granted  a  few  minates  to 
prepare  and  file  issnes  on  their  part  The 
court  refused  defendants'  request,  and  sus- 
tained plaintUTs  motion,  and  gave  Judgment 
igaioBt  defendants  for  the  value  of  said 
property,  on  said  bond,  with  damages  and 
costs.  Defendants  duly  excepted  to  the  rul- 
ings of  the  court,  and  moved  to  set  aside 
said  Jadgment  by  default,  and  for  a  new 
trial,  and  tendered  with  said  motion  a  mer- 
itorious defense,— among  other  things,  to  the 
effect  that  defendants  Iiad  made  a  condition- 
al sale  In  writing  of  the  said  property  to 
said  Seven  Stars  Oold-Minlng  Company, 
that  the  conditions  had  failed,  and  that  said 
proper^,  In  consequence  of  said  failure,  waa 
the  property  of  defendants.  Said  motions  to 
set  aside  said  Judgment,  and  for  leave  to  file 
said  answer,  were  overruled  and  denied, 
and  defendants  excepted  and  appeaL 

J.  F.  Wilson,  ftvr  app^antS.  Johnston  ft 
Sloaii  and  Hemdon  ft  Norrla,  for  appellee. 

ROUSB,  J.  (after  stating  the  facts).  The 
first  thing  for  us  to  determine  in  this  case 
Is,  was  there  a  default  on  the  part  of  de- 
teodanta  Lawler  ft  WeUs  at  the  time  the 
motioD  for  Judgment  was  made?  The  term 
"default,"  when  used  In  practice,  is  defined 
by  Bonvier  to  be  "the  nonappearance  of  a 
plaintiff  or  defendant  at  court  within  the 
time  prescribed  by  law  to  prosecute  his 
claim  or  make  his  defense."  1  Bouv.  Law 
Diet.  445.  The  record  shows  that  defend- 
ants were  in  court,  and  active  In  trying  to 
brlns  the  case  to  trial;  that  they  had  filed 
In  cotUTt  the  written  evidence  of  their  title 
to  said  property,  and  had  given  plaintiff  no- 
tice thereof.  Hence,  under  said  definition, 
they  were  not  in  default  The  term,  when 
applied  to  a  defendant  is  frequent^  (and 
indeed  commonly)  used  in  a  much  wider 
sense;  and  a  failure  to  enter  a  plea,  answer, 
affidavit  of  defense,  etc.,  as  well  as  for  want 
of  an  appearance,  is  Included  in  the  defini- 
tion thereof.  1  Blacli,  Judgm.  S  80.  It  there 
waa  an  appearance  on  the  part  of  defend- 
ants, as  above  defined,  there  was  no  defatilt 
In  thla  case,  and  the  motion  for  Judgment 
should  have  been  overruled. 

Chapter  2  of  title  61  of  the  Revised  Statutes 
IHDvides  that  when  a  party  claims  property, 
levied  upon  a  sheriff,  by  making  a  certain 
affidavit  and  executing  a  certain  bond,  the 
slierlff  shall  deliver  the  property  to  the  claim-> 
ant  And  the  sheriff  shall  return  said  affidavit 
and  twnd  to  the  proper  court,  and  the  dwk 
Oiereof  shall  AoAet  the  case  in  the  name  of 


the  plaintiff  In  the  writ  as  plaintiff,  and  tlie 
claimant  of  the  property  as  defendant;  tliat 
at  the  first  term  thereafter  the  court  shall  di- 
rect an  issue  to  be  made  up  In  writing  be- 
tween the  parties,  If  they  both  appear,  which 
shall  be  tried  as  In  other  cases.  As  both  [Mr- 
ties  appeared  In  this  case,  It  became  the  duty 
of  the  court  to  direct  that  an  Issue  be  form- 
ed. The  Judge  then  on  the  bench  did  order 
such  issue  to  be  made,  and  plaintiffs  did  file 
a  complaint  or  statement  for  that  purpose 
on  its  part  Paragraph  3178  of  the  chapter 
of  the  statutes  above  referred  to  is  as  fol- 
lows: "Said  Issue  shall  consist  of  a  brief 
statement  of  the  authority  and  right  by  which 
the  plaintiff  seeks  to  subject  the  property 
levied  on  to  his  execution,  and  the  nature  of 
the  claim  of  the  def^dant  thereto."  The 
complaint  or  statement  filed  by  plaintiff  sub- 
stantially complied  with  said  paragraph.  De- 
fendants filed  no  defense  on  their  part  but 
acted  as  though  the  affidavit  they  had  made 
and  the  bond  which  they  had  executed,  and 
whl<^  had  been  filed  by  the  sheriff  in  said 
court  was  sufficient  to  present  the  issues  on 
their  part  Indeed,  the  Judge  th^n  on  the 
bench  seemed  to  consider  those  papers  as 
sufficient  to  present  all  the  Issues  necessary 
tor  a  trial;  and  both  parties,  by  having  the 
case  set  for  trial  from  time  to  time  thereaft- 
er, appeared  to  Join  in  that  conclusion.  We 
do  not  feel  compelled,  In  this  case,  to  deter- 
mine what  steps  should  be  taken  by  the  re- 
spective parties  !n  cases  such  as  this,  in  or- 
der to  form  an  Issne,  or  to  determine  the  na- 
ture of  the  pleadings  which  should  be  filed 
by  them.  What  wonld  be  necessary  In  one 
case  might  not  be  necessary  or  sufficient  In 
another.  Bnt  we  tiilnk  the  affidavit  and  bond 
made  and  executed  by  the  defendants  wa% 
such  an  appearance  on  their  part  and  the 
conduct  of  the  parties  in  trying  to  bring  the 
case  to  trial,  and  the  remain  of  the  trial 
Judge  with  reference  to  the  Issue,  were  suffi- 
cient to  prevent  a  Judgment  by  default  until 
defendants  had  been  ordored  to  present  some 
other  Issue,  and  had  failed  to  comply,  after 
having  had  sufficient  time  to  comply  with 
such  order.  1  Black,  Judgm.  S  36;  Norman 
V.  Hooker,  35  Mo.  366;  Bu<±  v.  Jones,  33  Mo. 
393;  Mullen  v.  Wine,  9  Oolo.  167,  11  Pac.  54. 

Before  the  Judgment  was  rv^ndered,  defend- 
ants asked  tiie  court  to  grant  them  a  few 
minutes  only  In  which  to  draft  and  file  an 
answer,  at  the  same  time  advising  the  court 
of  the  views  expressed  by  the  former  Judge 
with  reference  to  the  pleadings.  Said  re- 
quest was  refnsed,  and  we  think  the  court 
erred  in  that  respect 

Immediately  after  the  Judgment  was  pro- 
nounced, defendants  filed  their  petition,  sup- 
ported by  affidavit  praying  for  an  order  set- 
ting aside  the  Judgment  and  for  leave  to  file 
an  answer;  tendering  therewith  an  answer 
containing  allegations  showing  a  meritorious 
defense,  which  they  offered  with  said  peti- 
tion, and  asked  to  file.  In  said  petition  they 
set  out  the  rulings  or  declaxatianfl  of  the  for- 
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mtr  Jodfe  with  reference  to  the  pleadings, 
■nd  gare  a  full  hlatoiy  of  the  ease,  and  of  tbe 
motlooa  made  In  coart  bjr  the  respective  par- 
ties, aod  atepB  taken  by  them  to  brine  the 
case  to  trlaL  Before  an  appellate  court  wlH 
dlBtoA  a  judRment  by  default.  It  Bhoald  be 
made  to  appear  that  Hie  trial  court  bad  failed 
to  act  with  proper  dlscretloD.  Tw6  tbin^, 
In  anch  caaea,  must  appear,  rli.  that  tbe  de- 
fendant has  a  merttorlona  defense,  and  a  good 
reaaon  for  not  answering  fn  time,  or  making 
his  defense  on  the  trtal.  Bebyn  t.  Publisb- 
Injt  Oo..  127  Mo.  385,  80  8.  W.  130;  Pry  T. 
ttallroad  Co.,  73  Mo.  123;  Jndah  r.  Mosan,  67 
Mo.  253;  1  Black,  Judgm.  H  347,  'MS;  Harding 
V.  Cowing.  28  Oal.  212;  Wallace  t.  Eldnedge, 
27  Cal.  4B\  The  defendants,  by  their  peti- 
tion to  set  aside  tbe  Judgment  In  this  case, 
baring  shown  that  they  had  a  merltorlons  de- 
fense, and  a  good  reason  for  not  flllDg  an  an- 
*wer  In  time,  the  Judjnnent  by  default  should 
bsTe  been  set  aside,  and  defendants  allowed 
to  plead.  The  judxment  of  the  district  court 
la  reveraed,  and  tiie  case  femanded  for  a  new 
^aL 

BAKRR.  a  J.,  eoneura.  HAWKINS,  3., 
took  no  part  tn  thla  case. 


OONSOUDATBD  OANAZi  00.  PBTBR8. 
(Supreme  Ooort  of  Ariaona.    Sept  21,  1806.) 

I^BAPINOt — AMRKDITRITT — PARTIKft. 

1.  It  Ifi  within  the  jnrlRdiction  of  t  trial  oonrt 
to  allow  iilalniiir  to  nmeiid  his  complaint  after 
hln  evklnitf  U  la.  sad  dvfendaat  hsa  mored  to 
dlninlM  for  nuitvriul  TsrUace  between  allvga- 
tlotm  nnd  proof. 

2.  A  coittntct  bctwpoD  a  oanul  company  and 
the  shNr4'ho)il«<rt  in  an  unlucorix>rat(>d  joint- 
■tiK-k  HHstictMtliu).  wtii>rt>by  Uh<  luruitT,  party  of 
thf  ftntt  iiart,  itcrct^a  to  furul»h  wmcr  to  the  "re- 
niHfdvi'**  partifB  of  the  M*cmMl  iwrt.  ami  the 
liiIttT  nRTef  (o  rt'iit  t]it>lr  **reiit>ectlvf"  skftrM  in 
tlir  HRMicmtlou  to  mUI  linU  party,  la  a  HcvcraJ 
tviitriuM;  anil  t'iliior  of  the  aefODd  nartics  may 
tnniiiinhi  auit  fur  tlninniroa  ocnirritiff  to  him 
thi'miadfr.  wtlhtmt  jotniiiR  the  other*. 

ii.  'The  alocklMiltlem  of  ilie  U.  (.'noal  Co.  reBt> 
ed  tlii'lr  aliHrc*  tu  i)ffti><)aut,  a  corj>urHtiun:  the 
laiU'i-  HK^>'**>UK  to  (li'liviT  WHtcr  ti>  atiiil  itartlca 
"al  Mtiil  on  the  h«»i"  mte  of  atrt  Ui»  tnaii  3 
aliiu'ea  fxr  the  luwHiitli'M  of  a  quarter  aivtion, 
aahi  n-atiT  Miia  li)  llir  river.  *  *  *  It  U'iitg 
Utuh'rMtiHul  tliitt.  III  cam'  of  low  wntiT,"  tlrfciul- 
•  iit  "Ih  to  ili'lit-rr  that  tiiiioimt  of  ^oler  that  the 
\'.  faiml  onulil  or  wtMihl  licllver  If  thry  wrre  Id 
full  nmlr.'l."  A  eoumttiim  hy  oue  of  thr  ahare- 
hotitoi'a  « ho  riili^iHl  Itiiii  Html  i-(>iitruct  iiUi'(;t>d 
thut  lii'fi'OiIniil  r<"tiiin'il  tn  ,lcliM>r  wiiter  in  anffl- 
oiciit  itoniiiilitHi  l(t  Irrtfiiitt-  (he  i-n>tM  whoii  thrre 
WH«  tK>«'nut  In  llw  MYor  aiUlu-ifiit  waior  tor 
muh  tnuiHXM'.  anit,  at  |it-tk>.l<>  dI'  low  wuti<r,  baj 
ivlUHcil  111  ilfliwi  to  iiiinniii)'  thi'  aniounl  of  wn- 
(rr  itnit  tin*  V.  t'aiuil  nvnulil  or  ixtniil  ilclivpr  if 
II  «t'iv  )u  fxintrttt,  'I'lif  niiii|>lNUil  ilxl  not 
h't;i<  that  plaiuMir  evw:  miuintftl  \lt<fi*iiilRUt  to 
iloiiM>v  »nti>r  to  hliii,  aitJ  \M  iiol  aiatc  how 
niiiili  waa  n»'n"'«»r,v.  nur  thi»  itiinnttiy  a^'tnall.v 
lU'l'XTi'd.  anil  ihi'iv  wu«  oo  a*vnin'ut  aa  to 
aUhXMil  thai  (MtiKI  ttr  woiiUI  haw  tw^'a  fiiriilahfHl 
tw  ih«<  \\  t^ital  tV  ih  J,  that  the  rumplalat 
wtl  iii't  atati*  a  t'anne  of  acMttit, 

4.  Thr  r.tllurr  of  a  t'<>oii>l  nnt  ttt  atate  a  rattae 
•f  activa  uMjr  b»  availiHl  of  by  dnaurrw,  Igr 


objection  to  erldence,  by  moHon  for  jodra^t  m 
the  pleading,  bj  molioD  in  arrest  off  iadgaiess, 
or  oo  motioB  for  a  new  triaL 

Appeal  tnm  district  coort,  Blaxtoopa  tpoxr- 
befwe  Cbtef  Justice  A.  C.  Baker. 

Action  by  A.  J.  Peters  a^lnat  tte  QmaoB- 
dated  Canal  Company  to  recorer  dunages  for 
braa<A  of  contract  From  a  Jodgmpm  for 
plaintUI,  defendant  aiipeala.  Bevefsed. 

This  is  an  aethm  bro«ght  by  tbe  avpeOee.  A. 
J.  Patera,  to  recover  of  the  appeBaa^  il»e 
sfdidated  Oaoat  Oooipany,  tbe  sum  oC  $-yu  i' 
damagee  for  the  ioa&  and  destnictkNa  of  ap.<et- 
lee's  CTOp  of  grain  on  secclan  17.  townsiup  1 
S.,  range  fi  K.,  in  liarkM^  for  the  ctoinra-? 
tag  aeasoQ  of  ItWt.  Tbe  deatntctkm  at  said 
crop  la,  M  tbe  original  complaint  filed  bereo. 
allied  to  have  been  caoaed  bgr  tbe  fBBme  d 
tbe  jvpdlaat  to  flamlA  tbe  appdlee  ttie  aece^ 
iai7  amomit  ot  watn  at  pnper  tlmea  diiru« 
tbe  ox^ralsbig  aeasNi  ctf  isaz-m  ta  produce 
a  mattne  crop  cm  the  lanils  foresaid.  It  is  al- 
leged tai  BObstanoe  In  tbe  ertglnal  complaii]'. 
that,  tor  the  agreed  i^loe  ot  60  oeatB  per  »m 
fur  tbe  land  above  deecrtbed,  to  be  paid  by  tbe 
appeUee  to  the  appeUaat,  tte  appeUast  asreed 
to  carry  and  convey  from  tbe  Salt  rlwr.  aa^ 
deliver  to  tbe  said  appellee,  npom  tbe  lasd 
scribed,  tbe  amount  of  water  wbicb  tbe  sa-i 
appellee  was  and  should  be  entitled  to  recf:T« 
aud  use  upon  said  lands  by  virtue  of  liis  appr> 
priatlon,  for  and  during  the  space  of  one  yt-x- 
from  tlie  let  day  <Mr  September,  1882,  and  while 
there  was  §owbig  In  said  Salt  river,  at  a  po-.n' 
whore  tbe  said  appellant,  by  Its  said  canal.  (£- 
verts  water  from  said  Saft  river,  ample  sik^ 
abundaut  water  to  supply  tbe  needs  and  re- 
quiiementB  of  usM  appdlee  In  respect  to  sniiJ 
prt-mises,  and  to  whIcA  said  water  tbe  appeKi^ 
was  enUded  virtue  of  bis  amMoprlatiCHi.  an  j 
which  said  water  was  neeessaiy  and  eeseatW 
to  the  prodocticm  of  a  cnv  upon  said  |M«inb«t-: 
that  appeUant  tailed,  neglected,  and  rinsed 
to  cany  and  convey  said  water  fwm  saia  Sil: 
river  to  said  premises,  and  failed,  o^ilectrd. 
and  reftised  to  deliver  tbe  aald  water  to  tbe 
nppfUee's  premises;  and  that  1^  teason  tbere- 
of.  It  Is  alleged  la  saM  or^^lnal  conqdatet.  xhf 
trope  of  tbe  appellee,  planted  and  aovped  Jipon 
aatd  laud,  failed  to  mature,  develop,  and  rtp»>n. 
and  were  wholly  *1ed  up,  toet,  and  destrwywi 
To  this  original  complaint  tbe  appelant  de- 
innm'd.  and  alleges,  as  A  ground  of  demam;?. 
that  mid  original  complaint  does  not  state  fiact? 
aiirtU'IeDt  to  constitute  a  oanse  of  action.  Snni 
(Icinnrn'r  was  by  said  court  overruled,  auid  tbe 
aiipollant  excepted.  Tbe  appelant  fortlier  as- 
NwiMttl  «aid  or^ttnal  complaint,  densrlng  mcJi 
iiml  eviTy  allosaikm  therein  contained.  Upon 
tht>  Irlnl  of  csild  action,  after  appellee  had  in- 
trwlwfd  ta  evidence  the  wrlttai  contract,  tb? 
btiKla  of  said  action  as  alleged  la  aald  orl?ii>aI 
("omiktsim.  the  sppellaut  moved  to  dtemiss  sfiid 
actitv  un  tbe  gr<.«nd  of  a  matertsl  Tarlanre 
bt^tween  the  proof  and  tbe  aUegattona  tn  the 
iHwtplalnt.  Tbempon  tbe  coort  anoouncwl 
that  ba  wo«ikl  BuMala  tts  BMNtaL  -Ite  appel- 
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lee  at  requested  the  court  not  to  make 
the  mUng  abaolnte,  and  to  allow  him  time  to 
amend  his  <»1c:iiml  complaint  The  coort  then 
adjoonied  the  aue  until  the  following  Mod- 
day,  and  gave  appellee  leave  to  amend  bis  orlg> 
inal  con^ilaint  herein,  to  which  ruling  the  Bp- 
peilant  then  and  there  dnlj  excepted.  The  ap- 
pellee  then  flled  hla  amended  complaint,  alleg- 
lur  that  be  waa  the  owner  of  certain  shares  of 
stock  In  the  Utah  Enlugeamt  &  Bixienslon 
Uonipan^r  and  the  Bnreka  Canal  Company, 
juint-stock  aaaoclatlona  owning  and  operating 
certain  canals  or  irrigating  ditches  nmnlng 
from  the  aald  Salt  rlrer  to  a  point  near  aald 
section  serenteen  (17),  br  means  of  wtaichsald 
canals  or  Irrigating  dltcbn,  and  Tlrtne  oC 
the  ownership  of  mM  sliarea  of  stot^  said  ap- 
pellee had  received  the  waters  from  the  said 
Salt  river  so  diverted  and  angled,  and  Appro- 
priated  b/  him  for  the  Irrigation  of  said  prem- 
ises; that  on  the  80th  day  of  September,  18»2, 
the  appdlant  fDtered  Into  a  contract  In  wrtting 
by  Its  preaident.  A.  J.  Chandler,  wttb  the  Ap- 
pellee and  others,  which  contmct  was  In  words 
and  Qgnrea  as  foUowa,  to  wit: 

"This  agreement,  made  and  entered  into 
this  30th  day  of  Septcanber,  A.  D.  189Q,  by 
and  between  the  Consolidated  Canal  Com- 
pany, by  its  president.  A.  J.  Chandler,  party 
of  the  first  part  and  A.  J.  Peters,  B.  Olsen, 
L.  Harmim.  Oeoige  Drew,  A.  Blarshail,  W. 
W.  DobBon,  J.  B.  Watrona,  F.  T.  Powers, 
M.  Wals,  J.  Newman,  J.  L.  Wesson,  P.  Bte- 
senbtse,  N.  Peterson  (tmstee),  O.  T.  StH>tng- 
er,  W.  W.  Dobson  (tmstee),  G.  Blege)  (trus- 
tee), J.  R.  Andrews,  A.  J.  Huston,  parties  of 
the  second  part,  owucts,  abareholders,  or 
renters  of  the  Utah  Canal  Enlargement  & 
Extension  Company  and  the  EiorelEa  Canal 
Company,  la  as  f<41ows:  We,  the  parties 
of  the  second  part,  r^t  our  respective 
shares,  or  the  wbMna  we  have  rented  to  said 
party  of  the  first  part,  for  the  ensuing 
year;  and  I,  A.  J.  Chandler,  president,  par- 
ty of  the  first  patt,  i^rree  to  keep  np  ail  as- 
sessmCTts  levied  against  all  ot  the  ahares 
hereto  assigned,  during  the  term  hereof,  and 
to  deliver  water  to  the  respective  parties 
hereto  at  and  on  the  basis  rate  of  not  less 
than  three  (3)  shares  for  the  wcessltlee  of 
a  quarter  section,  said  water  being  In  the 
river.  And  we,  the  parties  of  the  second 
part,  hereby  give  the  first  party  our  req>ec- 
tlve  pn^ea  to  vote  our  respective  shares 
during  the  term  hereof,  on  matters  pertain- 
ing to  assessments  miy.  The  above  shall 
not  be  construed  as  to  Interfere  with  the 
]K>ard  of  directors  and  secretary  from  carry- 
ing out  the  contract  made  between  the  Utah 
Irrigating  Ditch  Company  and  the  Alma  Ir- 
rUratlng  Ditch  Company,  and  as  modified  by 
sobse<ni^  agreementa,  or  from  making 
agreements  and  fixing  the  time  for  the  nec- 
etwary  cleaning  of  the  Utah  Canal  Exten- 
sion and  Eureka  CaaaL  It  being  under- 
stood that  In  case  of  low  water  said  first 
party  Is  to  deliver  that  amount  of  water 
that  the  Utah  Canal  won  id  or  eottid  deliver 


if  they  were  In  fnl!  eontroL  And  In  ease 
said  first  party  falls  to  deliver  water,  same 
being  In  the  river,  then  these  presents  stiaU 
be  anil  and  void.  In  witness  whereof,  we 
have  hereunto  set  our  hands  and  seals  the 
day  and  year  first  above  written.  Consoli- 
dated Canal  Gmnpany.  A.  J,  Chandler, 
Presid^t. 

Njumber 


Name.  ^  Sharps. 

Alfred  J.  Pete«   18 

Alfred  J.  Peters  .•   2 

Eningsen,  per  A.  J.  Peters   2 

George  A.  Brew,  B.  Herman   6 

George  A.  Brew.  H.  N.  McLoagaal   6 

George  A.  Brew,  J.  S.  Armstom   2 

J.  Newman,  per  F.  T.  Powers   8 

M.  Walsh,  per  F.  T.  Powers   3 

P.  T.  Powers   3 

N.  Peterson,  Trustee  Rnffs   8 

N,  Peter«on,  B.  H^man   8 

N.  Peterson   Q 

G.  T.  Sprioftw.  4  Old  Utah  *  Extension;  2 

Utah  ExtendoB    6 

P.  J.  EiBseabise   8 

B.  W.  Weetover.   8 

A.  J.  Haston   4 

(ieorgc  Baner  (Detris)    2" 


In  saki  amended  compiaint  it  was  alleged 
that  said  shares  of  stock  in  the  Utah  Canal 
Enlargement  ft  EMenslon  Company  and  the 
EJnreka  Canal,  mentioned  in  said  contract 
and  agreement,  were  and  are  the  majority 
of  the  shares  of  stock  In  said  company  and 
canals.  It  Is  further  alleged  that  the  ap- 
pellant entered  Into  the  possession  and  con- 
trol of  the  canal  of  the  Utah  Canal  En- 
largement ft  Extension,  and  the  Eureka  Ca- 
nal, with  their  connections,  and  that  said 
appellaDt  remained  in  t>osBes8ion  and  con- 
trol thereof  untU  July  1,  18U3.  It  is  also 
alleged  Ln  said  amended  complaint  that  sec- 
tion 17  aforesaid  was  a  part  of  the  premises 
upon  which  the  said  water  was  to  be  deliv- 
ered by  the  appullant,  according  to  the 
terms  of  said  contract,  during  the  crop-rais- 
ing season  of  18lKt;  that  the  said  appellant, 
contrary  to  his  agreement,  nndertoklngs, 
and  promises,  failed,  neglected,  and  refused 
to  deliver  water  to  the  appellee,  upon  the 
premises  described  in  said  amended  com- 
plaint, upon  the  basis  rate  of  not  less  than 
three  of  the  shares  mentioned  In  said  con- 
tract for  the  necessity  of  a  quarter  section 
of  said  premises  during  the  crop-raising  sea- 
son of  l»82-83,  and  that  the  appellant  fail- 
ed, neglected,  and  refused  to  deliver  to  the 
appellee,  upon  said  prenlses.  sufficient  wa> 
ter  to  Irrigate  the  crops  growing  upon  said 
premises  during  the  crop-raising  season  of 
1802-^,  when  there  was  flowing  In  said 
Salt  river,  where  the  same  could  be  divert- 
ed to  said  prwntses,  water  snfflclent  for  said 
purpose,  and  for  which  purpose  the  appel- 
lee liad,  by  said  contract,  rented  to  said  ap- 
pellant three  of  said  shares  of  stock  for 
each  quarter  section  of  land,  and  that  the 
-appellant  failed,  neglected,  and  refused  to 
perform  each  and  every  obligation  of  said 
contract,  and  that  In  the  period  of  low  wa- 
ter  Id  said  Bait  river  during  the  crop-raising 
season  of  1882-93  the  said  appellant  tailed. 
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neglected,  and  refused  to  deliver  to  said  ap- 
pellee, upon  said  premises,  the  amount  of 
water  that  the  Utah  Canal  would  or  could 
deliver  If  they  were  In  full  control,  and  by 
reason  of  which  appellee's  crops  sowed  up- 
on said  premises  failed  to  develop,  mature, 
and  ripen,  and  were  wholly  dried  up,  lost, 
and  destroyed. 

To  this  amended  complaint  the  appellant 
demnrred:  First,  from  defective  parties,  In 
that  said  contract  was  jointly  executed  by 
the  plaintiff  and  others;  that  said  com- 
plaint should  Join  all  of  the  named  parties 
to  said  contract  Further,  that  said  amend- 
ed complaint  did  not  state  facts  snfficlent  to 
constitute  a  cause  of  action.  This  demur- 
rer was  by  the  court  overruled,  to  which 
ruling  the  appellant  duly  excepted.  Appel- 
lant then  answered  the  amended  complaint 
herein:  First,  that  there  were  defective  par- 
ties, In  that  all  the  parties  were  not  Joined, 
and  asked  that  upon  that  ground  the  action 
be  dismissed,  which  was  dented,  and  to 
which  the  appellant  duly  excepted;  and  the 
appellant  further  answered  the  amended 
complaint  herein,  denying  each  and  every 
allegation  In  said  amended  complaint  con- 
tained. Upon  the  trial  of  said  cause  a  ver- 
dict was  rendered  for  the  appellee,  and 
against  the  appellant,  for  the  sum  of  $500, 
appellee's  costs  being  taxed  at  $630.60. 
Judgment  was  rendered  for  the  amount  of 
said  verdict  and  costs.  A  motion  for  a  new 
trial  was  duly  filed,  and  overruled  by  the 
court,  to  which  ruling  the  appellant  duly 
excepted,  and  thereni>on  this  appellant  ai>- 
pealed  to  this  court 

0.  F.  Abuworth.  W.  B.  Barnes,  and  J.  D. 
Pope,  for  appellant  W.  J.  Klngsbnry,  Mil- 
lay  &  Bennett,  and  Cox  &  Street,  for  appel- 
lee. « 

HAWKINS,  J.  (after  stating  the  facts).  I 
do  not  deem  It  necessary  to  review  the  action 
of  the  court  below  In  sustaining  the  motion  of 
plaintiff,  after  the  evidence  was  closed  on 
the  trial  of  the  original  complaint,  to  be  al- 
lowed to  amoid  his  complaint.  This  action 
was  In  the  discretion  of  the  court  below. 
The  contract  set  out  In  the  amended  com- 
plaint was  executed  on  the  30th  of  Septem- 
ber, A.  D.  1S92,  and  declared  to  be  for  the  en- 
suing year.  In  the  closing  part  of  the  third 
subdivision  of  said  complaint  It  Is  alleged 
that  the  said  contract  was  made  for  "the  crop-* 
raising  season  of  1892."  This  is  probably  a 
clerical  error.  If  I  so  treat  It  then  the  plead- 
ings should  be  considered  on  their  merits.  It 
is  shown  on  the  face  of  the  complaint  that 
the  plaintiff  and  others  therein  named  were 
shareholders  in  an  unincorporated  Joint-stock 
company;  and  it  sets  out  a  contract  made  by 
the  several  Individual  stockholders  with  the 
defendant  to  do  certain  things.  As  the  share- 
holders In  such  a  company  are  partners  (I>lndL 
Partn.  p.  5;  Smith  v.  Warden,  86  Ma  382; 
RlchardBoa  t.  Pitts,  71  Mo.  128;  Martin  t. 


Fewell,  7»  Mo.  401;  Hurt  t.  Sallsbory,  5S 
Mo.  310;  Pettis  v.  Atkins,  60  111.  454;  Flagg 
V.  Stowe,  85  m.  164;  Hodgson  v.  Baldwin,  65 
HL  532),  and,  as  a  general  rule,  the  members, 
however  namerous,  must  Join  In  the  salt  on 
such  contract  (Dicey,  Parties,  151),  yet  as  the 
contract  In  the  case  at  bar  shows  that  the 
I>artle8  of  the  second  part  rented  their  re- 
spective shares  to  the  party  of  the  first  part 
and  "party  of  the  first  part  agrees  •  •  • 
to  deliver  water  to  the  respectlTe  parties,"  U 
must  necessarily  be  construed  as  a  cmitract 
wheredn,  If  any  damage  occurred  thereunder 
to  any  of  the  parties  thereto,  such  party  could 
maintain  his  suit  for  such  damages  without 
Joining  the  otiier  parties.  Whether  a  con- 
tract Is  several  or  Joint  Is  a  questi<m  of  con- 
struction. Qen^aUy,  where  there  are  Joint 
obligees  the  contract  Is  Joint  Where,  bow- 
evo-,  the  language  of  the  contract  requires  the 
obligor  to  accotmt  to  each  of  the  oblicees,  re- 
spectively, or,  by  the  use  of  any  words,  Im- 
ports a  separate  right  of  action,  the  contract 
is  several,  and  each  obligee  may  sue  theretm. 
LAwless  V.  lawless,  39  Mo.  App.  638;  17  Am. 
St  Eng.  Enc.  Law,  506.  Joint-stock  compa- 
nies and  unincorporated  companies,  as  will 
be  seen  from  the  authorities  supra,  are  g«i- 
erally  treated  as,  and  have  all  the  attributes 
of,  a  common  partnership,  yet  a  mere  Joint 
ownership  or  community  of  Interest  In  prop- 
erty does  not  necessarily  c<Mi8tltute  a  part- 
nership, though  the  Incixne  from  It  la  di- 
vided. 17  Am.  Sl  Eng.  Enc.  Iaw.  p.  859. 
And,  even  If  the  association  of  persons  de- 
scribed as  the  party  of  the  "second  part"  In 
the  contract  with  the  appellant  do  consti- 
tute a  partnership,  an  obligor  may  render 
himself  liable  to  each  indlvldtial  member  of 
the  partnership  separate,  as  was  done  in 
the  contract  set  out  In  the  amended  complaint 
The  objection  that  there  was  a  nonjoinder  of 
parties  plaintiff  Is  not  f<^  the  reasons  above 
given,  well  taken,  and  the  court  b^w  did 
not  commit  error  In  overruling  It 

If  the  contract  be  construed  as  one  for  the 
delivery  of  so  much  water  to  each  IndlTldoal 
of  the  second  part  and  that  each  one  could 
maintain  an  action  thererai,  without  Joining 
the  others  with  him,  for  the  damages  he 
might  have  sustained,  the  complaint  In  tills 
case  fails  to  state  a  canse  of  action,  for  no- 
where therein  Is  it  aUeged  that  plaintiff  ever 
requested  defendant  to  deliver  water  to  htm 
at  any  place.  It  Is  not  alleged  that  plaintiff 
did  not  get  all  the  water  he  contracted  for. 
It  Is  all^d  that  defendant  failed  to  dellrer 
water  on  section  17  sufllclent  to  raise  a 
crop,  but  It  does  not  appear  from  the  contract 
that  the  water  was  to  be  ddlvered  on  that 
section.  Defendant  may  have  delivered  it  to 
plaintiff  at  some  other  point  It  Is  furthv  al- 
leged that  defendant  did  not  deliver  snffldent 
water.  The  quantity  necessary  to  irrigate 
plaintiff's  land  Is  not  ^ted  in  the  com- 
plaint nor  Is  the  quantl^  which  the  defend- 
ant did  deliver  stated,  nw  Is  the  dUterence 
capable  of  being  computed.  It  Is  nowhere 
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stated  In  tlie  contract  on  what  land,  or  where, 
water  shonld  be  delivered  by  defendant 
1%e  complaint  states  that  tbe  x^emises  de- 
scribed therein,  and  on  which  It  was  claimed 
defendant  failed  to  deliver  the  water,  was  a 
part  of  the  premises  upon  which  the  water 
was  to  be  delivered;  and,  though  the  com- 
plaint states  that  be  failed  to  deliver  enfil- 
clent  water  upon  that  part  to  raise  a  crop 
for  the  cropping  season  of  18^-93  (which  the 
contract  nowhere  binds  the  d^endant  to  do), 
it  does  not  state  that  all  the  water  plaintiff 
was  entitled  to  receive  from  defendant  was 
not  delivered  on  the  other  part  or  parts  of 
the  premises.  Bnt  if  we  construe  the  follow- 
ing auction  In  the  complaint:  "And  failed, 
iD^^lected,  and  refused  to  deliver  to  said  plain- 
tiff, upon  said  premises  (section  17),  suffi- 
cient water  to  Irrigate  the  crops  growing  np- 
on  said  premises,  when,  during  the  crop- 
ralalng  season  of  1892-93,  there  was  flowing 
In  said  Salt  river,  at  a  point  where  the  same 
conid  be  diverted  therefrom  to  said  prem- 
laes,  water  si^dent  for  sold  purpose,"  etc.,— 
Into  an  aUegatlon  that  there  was  such  q.ian- 
tity  of  water  in  the  river  as  contemplated 
there  should  be  by  the  terms  of  the  contract, 
yet  the  coinplaint  further  states  that  at  pe- 
riods of  low  water  the  defendant  refused  to 
deliver  that  amount  of  water  which  the  Utah 
Canal  would  or  could  deliver  to  plaintiff  If  It 
(the  Utah  Canal)  was  in  full  control;  but  no- 
where is  there  any  allegation  as  to  how  much, 
or  whether  any  quantity,  could  or  would 
have  been  received  by  the  plaintiff  from  said 
Utah  Canal.  A  complaint  that  totally  falls 
to  state  a  tveacb  of  the  contract  sued  on 
states  no  cause  of  action,  and  a  failure  to 
state  a  cause  of  action  may  be  availed  of  by 
demurrer,  by  objection  to  evidence,  by  mo- 
tion for  judgment  on  the  pleadings,  by  mo- 
tion In  arrest  of  judgment,  or  on  motion  for  a 
new  trlai.  This  suit  seems  to  have  been  pros- 
ecuted upon  the  theory  that  the  defendant 
was  bound,  under  the  contract,  to  deliver  suf- 
ficient water  to  plaintiff  to  raise  a  crop  for 
the  season  named  upon  the  land  described 
in  the  complaint  While  the  contract  was 
made,  evidently,  for  the  purpose  of  confen'ing 
the  power  of  voting  the  shares  on  the  ques- 
tion of  assessment  and  distributing  the  wa- 
ter to  the  respective  parties  (share  owners) 
which  flowed  thnugh  the  canal  as  a  conduit 
the  quantity  of  wat^r  which  was  to  be  dis- 
tributed was  the  quantity  which  would  flow 
through  said  conduit  This  Is  nowhere  al- 
leged In  said  complaint  nor  is  It  susceptible 
of  being  ascertained  from  the  allegation  there- 
of. In  times  of  low  water  in  the  river  the 
defendant  was  only  to  secure  the  amount 
that  would  flow  through  said  canal,  and  dis- 
tribute that.  If  the  defendant  failed  to  dls- 
tribnte  the  water,  he  would  be  liable.  And 
the  shareholders  cotdd  declare  the  contract 
forfeited,  and  take  possession  of  their  canal, 
if  the  same  was  In  the  possession  of  the  de- 
fendant; and  any  party  to  such  contract 
could  recover  his  damages  from  the  defend- 


ant for  any  breach  while  the  contract  was  in 
force,  if  any  occurred. 

The  general  demurrer  should  have  been  sus- 
tained. Reversed,  and  new  trial  ordered, 
with  directions  to  the  court  below  to  bustaln 
the  demurrer  to  the  amended  complaint 

BSrranNB  ud  ROUBB,  JJ^  enumr. 


GOODRICH  V.  LOUPE  et  aL  (8.  F.  417.) 
(Supreme  Court  of  California.  Sept  16,  1896.) 
Appeal — Vacation  of  Drpadlt — Diborction. 
Ad  order  setting  aside  a  judgment  by  de- 
fault is  largely  discretionary,  and,  where  moved 
for  at  oDCe  and  granted  npou  terms,  will  not  be 
disturbed  on  appeal,  though  the  showing  made 

Is  not  HtlODg. 

Department  1.  Appeal  from  superior  couzt, 
Santa  Clara  county;  John  Reynolds,  Judge. 

Action  by  one  Goodrich  against  ooe  Loupe 
and  others.  Kaintlff  appeals  from  an  order 
setting  aside  a  default  judgment  In  his  faTor. 
Affirmed. 

WIU  A.  Coulter  and  a  O.  Wright  for  ap- 
I>eUant  John  J.  Roche,  for  respondents. 

PKR  CURIAM.  This  Is  an  appeal  from  an 
ordw  setting  aside  a  defaaU  judgment  The 
motion  to  set  aside  was  based  upon  the 
grounds  of  inadvertence  and  excusable  n^- 
lect  The  showing  made  by  affidavit  is  very 
weak,  and.  If  the  lower  court  had  denied  the 
motion  to  vacate.  Its  action  upon  appeal  prob- 
ably would  not  have  been  disturbed.  But  In 
matters  ot  this  kind  the  superior  court  Is  vest- 
ed with  large  discretion;  and  In  view  of  the 
fact  that  the  motion  to  set  aside  was  made 
promptly,  and  also  in  view  of  the  further  fact 
that  the  motion  was  granted  upon  terms, 
when  taken  into  consideration  with  the  show- 
ing made  by  affidavit  we  have  concluded  to 
affirm  the  action  <rf  the  trial  court  nie  oi^ 
d»  appealed  from  Is  affirmed. 


JBNNIN08  V.  BROWN.  <S,  F.  ISL) 
(Supreme  Court  of  California.  Sept  18,  1806.) 
AnsTRALiAK  Ballot  £iaw— Ballots. 
The  writing  by  a  voter,  on  bis  ballot  of  the 
party  designation  of  a  candidate,  after  the  name^ 
which  be  Has  also  written  in,  does  not  constitate 
a  i^i«t<iiyiri«hiiiy  nuA  which  Invalidates  the  bal- 
lot 

Department  2.  Appeal  from  superior  court 
San  Mateo  county;  George  H.  Buck,  Judge. 

Contest  by  J.  T.  Jennings  of  the  election 
of  J.  J.  Brown  to  the  office  of  county  siqKr- 
vlsor.  Judgment  for  respondent  ud  con- 
testant appeals.  Affirmed. 

Geo.  C.  Ross  and  Knight  &  Heggerty,  for' 
appellant  Sullivan  &  Sullivan,  for  respond- 
ent 

TBMPLB,  J.  This  Is  a  contest  for  the  of- 
fice of  supervisor  In  the  coun^  ct  8ui  Ma- 
teo.  The  Judgment  appealed  from  cMiflzms 
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the  elMtlon  of  detmOtoL  Tbe  ftpp«al  is 
from  the  Jndffment,  with  a  blU  oC  «soc9- 
tlona 

la  precinct  No.  1  tbe  secord  Mhowm  that 
lis  TOtea  were  oonnted  wltbont  objeetloa 
for  coatwtant,  and  U  Totei  were  objected 
to  and  reserred  bjr  counBel  for  reepondent; 
IM  rotee  were  eouted  without  objection' 
for  respondent,  and  10  rotes  were  objected 
to  by  contestant  It  subsequently  appears 
that  all  ballots  were  counted,  and  as  count- 
ed the  tally  stood  for  Brown  164  vote*,  for 
Jennings  128.  It  Is  act  expressly  stated 
that  the  ballots  objected  to  by  respondent's 
attorney  were  baUots  for  contestant,  or  that 
thoBe  objected  to  by  eoDtsstant  were  caat 
for  respondent,  but  It  would  naturally  be 
supposed  that  such  was  the  case;  and.  If 
80,  then  tbe  tally  clerics  must  hare  made  a 
wrong  addition.  It  should  have  been,  on 
that  hypothesis,  193  for  Brown,  and  129  for 
Jennings.  Ttils  would  bare  changed  the  re- 
sult as  flnally  declared.  Tbe  court  was  re- 
quested by  the  contestant  to  recount  tbe 
Totes,  but  declined  to  do  sa  There  were 
also  4  baUotii  which  had  not  been  counted 
by  tbe  prednet  oOlcera.  The  bill  of  «ceep- 
tlons  falls  to  show  error  In  this  respect  It 
■arely  does  not  wbow  all  that  occurred  at 
the  trial;  for.  while  it  appears  that  some 
80  ballots  were  objected  to.  It  Is  impossible 
to  find  from  the  seoord  how  the  court  ruled 
up«n  oneJialf  that  maay.  There  were  two 
tally  clerics,  and  tbe  eo«rt  rtportra  also  kept 
-tally.  All  agreed,  and  tbe  eovrt  was  satis- 
fled  that  no  mistake  had  been  made. 

We  have  earefuUy  examined  the  ballots 
whleta  were  bravght  here  tor  oar  Inopeetlon 
under  a  prerlous  order.  We  And  nothing 
upon  any  of  these  worthy  of  notice.  niUeaa 
It  la  the  baUot  upon  wbleh  the  Toter  has 
written,  under  the  head  "State  Printer,"  the 
name  D.  Oraig,  Independent  Demo- 

crat** It  Is  objected  that  tbe  roter  was 
only  authorized  to  write  the  name  of  the 
person  voted  for,  and  that  the  addition  "In- 
dependent Democrat"  Is  unauthorized,  and 
may  constitute  a  distinguishing  mark.  Sec- 
tion 1191.  PoL  Code,  provides  that  after  a 
candidate's  name  shall  be  printed  his  par- 
desifmation,  and  they  were  so  printed  on 
the  baBot  It  wonld  be  quite  natural,  then, 
that  one  writing  in  the  name  of  a  candidate 
not  In  the  list  should  add  aueh  dsslgnatloa. 
Perhaps  the  statute  should  be  construed  ae 
requiring  or  permitting  tbe  name  to  be  writ- 
ten In  tbe  same  manner  as  ttie  others  are 
printed.  The  designation  would  then  Ik  a 
deoeriptio  personn,  and  a  part  of  the  desig- 
nation of  tbe  persMi  voted  for,  and  author- 
ized by  the  statute.  This  state  of  things  ex- 
isted In  Tebbe  t.  Smith.  108  Gal.  101.  -U 
Pac.  454.  Upon  all  the  baUots  cast  at  one 
precinct  there  appeared,  written  under  the 
head  of  "Justice  of  tbe  Peace,"  **0.  (}. 
Brawn,  Republican."  It  was  shown  that 
the  wrtthig  was  all  in  the  same  band,  and 
that  but  one  parson  voting  at  the  precinct 


was  lawfully  aaslsted.  This  court  sanction- 
ed tbe  counting  of  the  vote  for  the  peraeo 
lawfully  assisted.  There  the  word  **Bepub- 
Ucan"  was,  or  might  have  beoi,  a  dlstln- 
gnlahing  mark,  Just  as  "Independeid  Demo- 
crat" Is  here.  The  fact  was  disregarded  as 
of  no  consequence.  I  am  not  Inclined  to 
hold  that  any  of  the  requirements  of  the 
election  law  are  directory  only,  but,  while 
all  iHC  Its  provisions  are  mandatory,  ther 
should  be  liberally  construed.  The  so^aUed 
**AnstiaUan  Ballot  System"  only  secures  ae- 
crecy-ln  voting  when  the  elector  desires  it 
and  has  sufllclwt  independence  to  Insist  up- 
on it.  But  a  .voter  can— and,  by  one  who 
has  suffi<dent  power  over  him,  be  forced  to 
-ee  maife  his  ballot  that  tt  can  be  Identi- 
fied. Many  ways  could  be  suggested  In 
which  this  could  be  done  without  destroying 
the  legaUty  of  the  ballot  It  Is  quite  mani- 
fest In  this  case  that  the  words  were  not  In- 
tended as  a  distinguishing  mark,  and,  as 
the  law  may  be  constmed  as  pwmlttlng  1^  I 
see  no  reason  for  cbanglog  the  mle  followed 
In  Tebbe  v.  Smith.  The  Jodgment  la  af- 
flnned. 


We  conear: 
ROUTTB,  J. 


McFARLAND.    J.;  GA- 


PBTCKB  et  sL  V.  KEEFB  et  sL  (S.  F.  115.V 

(SaprenM  Court  of  California.    Sept  15,  1896.) 

Arrub— Btat  or  FBOCCKMitoa  ts  Oomrr  Bn,o«. 

Under  Code  Ctv.  Pne.  I  946.  which  pra- 
vldss  tiut  whenever  an  appeal  is  perfected  "it 
■tayB  all  farther  proceedioKB  in  tbe  court  below 
tipon  the  Jadgment  or  order  appealed  frooi," 
where  a  part?  faati  perfected  tUs  appeal  to  the  ra- 
preme  court  from  the  Jadgnmit  agaiost  bin, 
aod  from  tbe  order  of  the  lupenor  court  made 
on  his  motion  to  set  aside  snch  judgment  tlie 
conrt  below  so  far  loses  jnrisdictioo  of  the  came 
tliat  it  cannot  peoding  such  ai^al,  set  aside 
the  judgment  of  its  own  motion. 

Oommlsslonera*  dedslmi.  Department  2. 
Appeal  from  superior  court,  city  and  county  of 
San  fYancIsco;  Bugene  R.  Oartier.  Judge. 

Action  by  Ernest  Peyrke  and  Julius  Pardee 
against  D.  Keefe  and  others.  Prom  a  judg- 
ment In  favor  of  plalnflffs,  and  an  order  re- 
fusing to  set  ttie  same  aside,  defradsnt  Keefe 
appealed.  Pending  the  appeal,  tbe  trial  conn 
of  its  own  motion  set  sside  the  Judgment  as 
aealnst  defendant  Keefe.  and  plaintiflb  appeal. 
Keefe's  appeal  dlsmlmed.  Order  appealed 
from  by  plaintiffs  reversed. 

T.  M.  Osmont  and  Pol  B.  Allen,  An*  appel- 
lants. A.  D.  SpUvalo  and  Jos.  M.  Nonguea;  Cor 
respondents. 

8E!ARI«B,  C  This  Is  an  action  to  recover 
from  the  defendants,  as  co-parlners  under  the 
Ann  name  of  D.  Keefe  &  Co.,  tbe  sum  at  $443.- 
87  as  a  bidance  for  money  advanced  by  plmln- 
tiffs  to  defendants.  Defendam  Keefe  answer 
ed.  arerrlDg  that  he  was  the  sols  member  of 
the  firm  of  D.  Keefe  ft  Oo„  dwUed  tba  Inddtt- 

a  Rehearing  denied. 
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ednen  to  plaintiffs,  and  by  way  of  cross  com- 
VUnt.  opoB  tbe  ficte  therein  stated,  demand- 
ed a  Judgment  against  the  plslntlfBi  for  <136.- 
SS.  Pendlzig  the  case,  and  before  •  trial  on 
the  merltB,  each  proceedings  were  had  that,  on 
the  4th  day  of  April.  1896,  the  court  below,  on 
motkm  of  eonnsel  tor  irialiitlffa»  atnick  out  the 
answer  and  cross  comptalnt  of  defendant 
Keefe,  and  entered  JndKtaaat  la  fferor  of  plalo- 
tifEs  as  prayed  for  bi  th^  complaint  Defend- 
ant Keefe  mored  the  conrt,  on  affidavit,  and 
tipoo  the  papers  on  file,  to  set  aside  the  judg- 
ment entMvd  against  hlao,  and  to  reetore  hta 
answer  and  cross  complaint  This  raotkw  was 
denied  by  tbe  court  June  20.  laud.  On  Jane 
Stf,  18S8.  defendant  Reeft  took  and  perfected 
an  appeal  to  this  court  from  tbe  Judgment  and 
wder  refusing  to  set  the  same  aside,  etc. 
llieKafter.  and  oo  tbe  SOth  d«y  of  October, 
18S3.  the  court,  upon  Ra  own  motion,  and  wlth- 
ont  any  appUcatlon  tberefw  w  notice  thneof, 
set  a^de  the  jndgnwBt  against  defendant  and 
restored  his  answer  and  cross  complaint 
Plaintiffs  In  due  time  appealed  from  this  last 
order,  and.  as  defendant  Keefe  has  never  filed 
hia  tran^rlpt  on  appeal  In  this  court,  plalntlfTs 
also  move  to  dismiss  this  appeal  The  motion 
to  dismiss  the  appeal  of  Keefe  aho^  be 
granted. 

Touching  tbe  appeal  of  plaintiffs  from  the  or- 
der settlnx  aside  Lue  Judgment  and  restoring 
the  answer,  etc,  we  are  of  opinion,  from  tlie 
showing  made  by  tbe  bill  of  exceptions,  (1) 
that  the  court  was  Justified  in  making  tbe  or- 
der striking  out  tbe  def«idant's  answer  and 
rendering  Judj^ent  against  him,  upon  the 
gronnd  that  he  wUlfolly  refosed  to  give  his 
deposition  in  the  cause;  but  these  matters 
are  so  far  within  the  discretion  ol  the  trial 
court  that.  Inasmuch  as  It  Is  the  policy  of  tbe 
law  to  fiavor  a  fair  and  Impartial  trial  of  every 
cause  upon  Its  merits,  we  are  not  at  liberty, 
under  the  circumstances  of  this  case,  to  re- 
verse tbe  action  of  the  conrt  looking  to  that 
end.  provided,  always,  the  court  bdow  pos- 
Mfssed  the  power  to  make  the  order  at  the  time 
and  in  the  manner  pursued  by  the  coori.  ^u- 
dresstng.  thra,  our  attention  to  tbe  question  of 
the  authority  of  the  court  to  make  the  order 
settlnfc  aside  the  Judtnnent,  etc.,  appealed  from, 
the  objections  urged  thereto  are:  (1)  'tne 
Judgment  aet  aside  had  lieen  appealed  from, 
and  fas  Is  claimed)  the  court  hod  lost  all  Juris- 
diction In  relatioD  thereto.  (2)  Tbe  Judgment 
wad  entered  more  than  six  montha  prior  to  the 
order  of  October  30,  setting   it  aside; 

hence,  the  court  had  do  atithortty  In  the  prem- 
isea.  0)  That  the  court  bad  no  authority  to 
act  in  tbe  premises  on  Its  own  motion,  and 
withoot  a  sbowlnfT  as  to  the  Justice  thereof. 

Touching  tbe  first  proposition,  section  i>±ti  of 
the  Code  of  Civil  Procedure  provides  that 
••whenever  an  appeal  Is  perfected,  as  provided 
In  the  precedlnjE  sections  of  this  chapter  (diap- 
ter  1,  tft  13,  pt.  2),  It  stays  all  further  pro- 
ceediufcs  In  tbe  court  betow  upon  the  Judgment 
or  order  appealed  from  or  upon  the  matters 
f  bwced  ttandn.  •  •  *  bat  tke  oowt  be- 


low may  proceed  npui  any  oflur  matter  em- 
braced In  tbe  aettan  and  not  affected  by  the  or- 
der appealed  from."  In  Ktaty  t.  Superior 
Court,  t>S  CaL  604,  10  Pac  119,  It  was  held 
that,  poMUog  an.  appeal,  the  trial  court  has  no 
Jurisdiction  to  allow  an  amendment  to  any 
pleading.  In  Bryan  t.  Banr,  8  CaL  130.  It 
was  held  that  where  a  Jodcmsnt  Is  raidered 
and  an  appeal  taken  to  this  court,  tba  court 
below  loses  control  over  the  Judgmwt  and  an 
otdee  amendtaig  tbe  judgment  Is  erraieotw.  In 
Bcgmelda  t.  BeynoldB,  67  CaL  176,  7  Pac.  480, 
tt  was  beid  QmX,  after  a  case  baa  been  appeal- 
ed, the  trial  court. baa  ne  power  to  so  dbange 
the  Judgment  appealed  from  as  In  effect  topre- 
Toit'the  review  of  alleged  errora  l»ougut 
by  a  blU  of  eiceptlona  In  Savings  Union  t. 
Myen.  72  CaL  161.  -13  Pac  403,  It  was  held 
that  the  superior  court  cannot  derive  the  su- 
preme court  of  Jiulsdlctkm  of  an  appeal  from 
a  Jodgmeat  by  amauttttg  it  wtalle  the  appeal  Is 
pending.  In  Stewart  v.  Taylor.  08  CaL  5,  S 
Pac.  G06s  It  was  held  that,  pending  an  appeal 
from  an  order  denying  a  motion  for  a  new 
trial.  0ie  lower  conrt  haa  no  authority  to  va- 
cate or  set  aside  the  aain&  Upon  the  authority 
of  these  casea  we  are  of  opinion  that  when  tbe 
defendant  Keefe  perfected  bis  a];4>eal  to  this 
covtfrom  tbeJtidgiDentagaln8tblm,and  from 
the  order  of  tbe  superior  court  made  upon  his 
motion  to  set  aside  such  Judgment  the  coxat 
below  80  far  lost  Jnrisdictlon  of  the  cause  that 
tt  eonU  not  pending  such  anieal.  set  aside  tbe 
Jtidfonent  on  Its  own  iDotlou,  and  that  to  do  so 
was  emv,  for  which  the  order  setting  aside 
the  judgment  should  be  reversed. 

These  views  render  an  examination  of  tbe 
other  polnta  unnecessary.  We  recommend  (1) 
that  the  order  appealed  from  by  plaintiffs  be 
reversed;  (2)  that  tbe  appaal  of  defendant  D. 
Keefe  be  dlsmteSBd. 

We  concur:  BBLGHBR,  a;  BRTTr.  a 

PER  CURIAM.  For  the  reaaona  given  In 
tbe  foreitoing  optalon,  the  order  appealed  from 
by  plalntlfra  la  reversed,  and  tbe  aweal  of  de- 
fendant D.  Keete  rtlam^nrt 


ROBINSON  v.  THORNTON.  <8.  F.  29.)  i 
(Snprane  Court  of  Oallfomla.    Sept  17,  1886.) 

APPBAZ,— DSOIBIO!!— COWTBDOnON. 

Where  a  Jodfnnent  ts  reversed  on  appeal, 
and  remanded  for  a  new  trial,  tbe  holding  of  the 
appellate  conrt  on  a  qnestion  of  fact,  bssed  on 
the  evideooe  in  the  record.  Is  not  conclusive  as 
to  mirh  qat-stioD  on  a  snbsequent  trial  on  new 
evidence;  hence  it  is  error  for  the  trial  court  to 
take  it  from  the  Jury,  and  determine  It  as  a 
matter  of  law. 

Department  2.  Appeal  from  superior  court, 
San  Mateo  county;  A.  A.  Sanderson.  Judge. 

Action  by  O.  P.  Robinson  against  a.  S. 
Thornton.  From  a  Judgment  for  defendant 
and  an  order  denying  a  new  trial,  plaintiff  ap- 
peals. Bef«r«e^ 


1  Beheatlng  denied. 
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T.  M.  Osmoat,  txa  appellant  B.  F.  S^tz- 
patrlck,  B.  B.  Newman,  and  Fox,  KeUogg  & 
Gray,  tor  respondent. 

PES  CURIAM.  Tbla  case  bas  been  bere 
before,  and  Ib  reported  In  102  Cal.,  commen- 
clDX  at  pa^  G75  (34  Fac.  120).  In  the  opin- 
ion then  dellrared,  the  history  of  the  case  1b 
tally  stated,  and  for  the  purpose  of  this  pres- 
ent decision  It  18  not  necesaaiy  to  restate  It 
At  the  retrial,  out  of  which  this  present  ap- 
peal arises,  the  conit,  when  the  evidence  had 
al)  been  oifcred,  instmcted  the  Jury  as  fol- 
lows: "The  court  Instmcts  you,  as  a  matter 
of  law,  to  wit,  the  law  In  this  case  as  declar- 
ed by  the  supreme  court  of  this  state  In  this 
case,  that  tiie  title  dalmed  by  the  plaintiff  In 
this  case  has  been  shown  to  be  extinguished; 
and  that  aa  a  matter  of  law  aforesaid,  the 
plaintiff  has  no  title  to  the  lands  in  dispute 
In  this  action,  and  your  verdict  must  be  for 
the  defendant  The  court  Instructs  you  as 
a  matter  of  law,  to  wit  the  law  of  this  case, 
declared  so  by  the  supr^e  court  In  this  case, 
that  the  plaintiff  Is  not  entitled  to  recover 
herein;  and  yon  are  hereby  directed  to  bring 
In  a  verdict  In  favor  of  the  defendant,  Thorn- 
ton." In  accordance  with  these  Instructions, 
the  Jury  returned  a  verdict  for  the  defendant 
These  instmcUons  were  erroneous,  and  were 
given,  no  doubt  through  a  misunderstanding 
of  what  this  court  decided  on  the  former  ap- 
peal. It  was  there  decided  tliat,  by  the  fore- 
closure sale  under  the  Wilson  and  Jordan 
mortgage,  the  Interest  of  the  Greens  in  the 
disputed  premises  became  extingnlsbed,  and 
therefore  no  title  to  said  premises  was  ac- 
quired by  the  plaintiff,  Robinson,  under  the 
attachment  or  execution  sale  set  forth  In  the 
record.  It  was  decided  further,  however, 
that  the  Greens,  who  were  in  possession  at 
the  time  of  the  execution  sale,  and  also 
Thornton,  who  was  a  vendee  of  the  Greens, 
were  estopped  to  show  that  the  Greens  had 
no  title  at  the  time  of  such  execution  sale. 
But  It  was  further  decided  that  Thornton  was 
not  estopped  to  set  up  an  adverse  possession 
and  title  by  prescription,  by  establishing  an 
adverse  possession  for  the  statutory  period 
of  limitation;  and,  further,  tbat  the  evidence 
taken  at  the  former  trial  was  sulhcleut  to 
warrant  the  finding  that  Thornton  did  have 
such  possession  for  said  statutory  period; 
and  the  juil^ment  was  reversed  on  account  of 
said  adverse  possession  of  Thornton.  But 
the  question  of  sucb  adverse  possession  is 
one  of  fact,  and  upon  a  subsequent  trial  the 
Jury  were  not  estopped  by  the  decision  of  this 
court  from  finding  the  issue  of  such  adverse 
possession  differently  from  the  finding  at  the 
former  triaL  They  miebt  have  found  that 
Issue  differently,  even  though  the  testimony 
was  the  same  as  at  the  former  trial;  but,  as 
a  mattir  of  fact  there  was  at  the  latter  trial 
additional  teatimony  on  that  point  It  was 
for  the  Jury,  therefore,  to  determine  whether 
or  not  there  was  such  advme  possession; 
and       eonrt  wred  In  taking  ttMt  qmatSaa 


RBPOBTBB.  (CaL 

awi^  from  Uie  Jnxy.  The  qucstlona  of  lav 
arising  ont  of  the  documentary  eridence  which 
established  uadlspnted  facts,  of  course,  were 
determined  1^  the  tanaee  de<;lalc»i;  but  that 
dedston  Is  not  final  as  to  the  question  of 
Thornton's  adverse  possession  for  the  stato- 
toiy  period,  which  la  purely  a  questiou  of 
fact  to  be  determined  by  a  court  or  Jury  uprai 
the  evld«ice  twought  b^ore  It  upco  a  subse- 
quent trial.  B«uwn  v.  Sbotwell.  103  Cal.  163, 
87  Pac.  147;  Maban  t.  Wood,  79  CaL  209,  21 
Pac.  767;  Wallace  v.  Slsson  (Cal.)  45  Fac. 
1000:  The  verdict  of  the  Jury  upon  this  ques- 
tion of  adverse  possession  tor  the  statutory 
period  might  have  been  the  same  as  the  find- 
ing at  the  former  trial,  but  we  cannot  shy  as 
a  matter  of  law  that  such  should  have  beea 
the  verdict  For  these  reastms,  the  Judgment 
must  be  reversed,  and  a  new  trial  ordered. 
Judgment  and  ordtf  denying  a  naw  trial  n> 
voaed. 


AHADOR  GOLD  MINB.  Limited,  v.  AMA- 
DOR GOLD  MINB  ec  aL  (S.  F.  9S.> 

(Ehq^reme  Ooort  of  Galifomia.    Sept  19^  189QL) 

FOBOIBLS    EimtT   AHD  DaTAIXBS  —  VAKiaVCB  — 
FltfTONO— JUDOMKirr, 

L  In  an  actioo  for  forcible  entry  and  detain- 
er, where  the  complaint  alleged  that  defend- 
ants entered  on  the  premises  July  14th,  and  the 
IVoof  was  that  they  entered  June  2atli.  there 
was  no  material  variance. 

2.  A  finding  that  defendants  "took  possession 
on  June  26,  fSQS,"  aegatlTes  the  allegatioD  that 
th^^^^ere  In  oontianons  possession  from  May 

3.  Error  In  the  admlssiiHi  and  exdnsien  of  evi- 
dence under  one  count  ii  without  prejudice 
where  the  judgm«it  for  plalnriir  maj  stand  on 
another  oonnt 

Commissioners'  decision.  Department  3. 
Appeal  from  superior  court,  cUj  and  coun- 
ty of  San  Francisco;  W.  R.  Dalngerfleld, 

Judge. 

Action  by  the  Amador  Gold  Mine,  limit- 
ed, against  the  Amador  Gold  Mine.  J.  H. 
Tlbbits,  and  Edward  TIbblts.  From  a  Judg- 
ment In  favor  of  plaintiff,  and  an  order  de- 
nying their  motion  for  a  new  trial,  defend- 
ants appeal  Affirmed. 

lilndley  ft  Blckhoff,  for  appellantai  Vin- 
cent Neale,  for  respondent 

VANGLIEF,  C.  The  plaintiff,  an  Bn^llsh 
corporation,  brought  this  action  against  tbe 
defendants,  a  California  corporation,  for  a 
forcible  detainer  (as  defined  by  section  1160 
of  the  Code  of  Civil  Procedure)  of  a  certain 
tract  of  mineral  land  on  which  Is  a  quarts 
lode,  a  00-stamp  quarts  mill,  and  other  Im- 
provements, situate  In  the  county  of  Am- 
ador. The  complaint  consists  of  two  counts, 
—the  first  under  the  second  division  «f  sec- 
tion 1160.  alleging  an  unlawful  entry  upon 
said  premises  on  July  14,  ISOB,  hi  the  ab- 
sence of  plaintiff,  and  a  refusal  to  sorreader 
possession  for  the  period  of  flvs  days  after 
demand  1^  plalntur  tot  mA  sanender;  wad 
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tbe  »rcoTirt.  under  the  first  division  of  said 
Bectlon,  alleging  that  the  defendants,  by 
force  and  with  strong  hand  and  threats  of 
riolence,  unlawfully  hold  and  keep  posses- 
sion of  said  land  and  appurtenances.  The 
answer  of  defendants  to  the  first  count  de- 
nies that  plaintiff  was  ever  entitled  to  the 
possession  of  any  part  of  the  premises  de- 
scribed in  the  compIaJnt,  and  denies  that  on 
July  14.  1S93,  or  at  any  time  within  five 
days  prevlons  thereto,  plaintiff  was  in  peace- 
able or  actual  possessslon  or  occupation  of 
any  part  of  said  premises,  as  alleged  In  the 
complaint  In  answer  to  the  second  count, 
defendants  deny  that  the  corporation  defend- 
ant has  ever  unlawfully,  or  with  force  or 
threats  of  violence,  held  or  kept  possession 
of  said  premises,  or  any  part  thereof,  at  any 
time  since  July  14,  1898,  "contrary  to  the 
form  of  the  statnte."  After  the  close  of 
the  evidence,  and  by  leave  of  the  court,  de- 
fendants amended  their  answer  to  each 
count  of  the  complaint  by  Inserting  the  fol- 
lowing: "That  on  the  first  day  of  May, 
1888,  said  defendant  Amador  Gold  Mine,  as 
was  Its  right,,  did  peaceably  and  quietly  en- 
ter apon  said  pieces  and  parcels  of  land, 
and  all  thereof,  and  thence  hitherto  has 
continued  to  be,  and  now  la,  tn  the  peace- 
able and  quiet  i>ossesslon  of  said  pieces  and 
parcels  of  land,  and  all  thereof."  Tbe  cause, 
having  been  tried  without  a  Jury,  tbe  court 
found  for  plaintiff  on  both  counts  of  the 
complaint,  and  rendered  judgment  for  resti- 
tution of  possession,  and  for  treble  damages, 
amounting  to  (450.  The  court  denied  de- 
fendants* motion  for  a  new  trial  on  the 
condition  that  plaintiff  would  remit  the  dam- 
ages, and  plaintiff  performed  this  condition 
according  to  the  order  of  the  court  The 
defendants  have  appealed  from  tbe  Judg- 
ment of  restitution,  and  from  the  order  de- 
nying their  motion  for  a  new  triaL 

1.  Counsel  for  appellants  contend  that  the 
finding  of  the  court  that  the  defendants  en- 
tered upon  and  took  possession  of  the  prem- 
ises on  the  26th  day  of  June  Is  a  fatal 
variance  from  the  complaint,  In  which  It  Is 
alleged  that  defendants  entered  on  July  14, 
1803.  But  since  such  variance  could  not 
Iiave  misled  defendants  to  their  prejudice, 
li  Is  immaterial.  Code  Civ.  Proc.  §  469. 
The  only  suggestion  of  Its  materiality  Is  that 
tbe  finding  brings  the  date  of  defendants' 
entry  within  one  year  next  before  the  com- 
mencement of  the  action,  and  thus  defeats 
tbe  defense  pleaded  after  the  close  of  the 
evidence,  to  the  effect  that  defendants  had 
entered  and  peaceably  held  possession  more 
than  one  year  next  before  the  action  was 
.-.  /iimonced.  Code  Olv.  Proc.  §  1172.  But, 
Kiirely,  the  plaintiff,  under  tbe  allegation 
That  defendants  entered  July  14,  1893,  was 
•  ntitled  to  prove  that  they  entered  at  any 
Tinie  within  one  year  next  before  the  com- 
mencement of  the  action.  Within  that  pe- 
riod no  variation  from  the  date  alleged  In 
tbe  complaint  was  material.-  Norrls  t.  Bl- 
v.46i'.no.2— G 


Uott,  39  CaL  72;  Davis  v.  Baugh,  69  CaL 
568;  Kidder  v.  Stevens,  60  CaL  420;  Blven 
V.  Bostwick,  70  CaL  639,  11  Pac  790.  The 
action  was  commenced  May  7,  1894,  and 
the  finding  Is  that  defendants  entered  June 
26.  1893.  Counsel  for  appellants  are  mis- 
taken in  saying  "the  complaint  says  defend- 
ants did  not  take  the  premises  until  July  14^ 
1893." 

2.  Appellants  contend  that  there  is  no  suf- 
ficient finding  on  the  Issue  tendered  by  the 
aforesaid  amendment  of  the  answer,  name- 
ly, that  defendants  took  possession  of  the 
premises  on  May  1,  18^  and  continuously 
thereafter  held  sucli  possession.  The  plaln- 
tiflF  alleged  the  date  of  defendants'  entry  to 
have  been  July  14,  1883.  Defendants  al- 
leged, it  to  have  been  May  1.  1893.  The 
court  found  it  to  have  been  June  26,  1893. 
Conceding  that  the  finding  does  not  neces- 
sarily negative  defendants'  allegation  that 
they  entered  on  May  1,  1893,  yet  It  does 
negative  the  continuance  of  such  possession 
until  June  26th;  for,  unless  the  defendants 
had  abandoned  or  lost  the  alleged  posses- 
sion taken  on  May  1st  they  could  not  have 
taken  possession  on  June  26th;  and  If,  as 
found  by  the  court,  they  took  the  possession 
complained  of  on  June  26th,  they  must  have 
abandoned  or  lost  any  possession  taken  by 
them  prior  to  June  26th.  Such  prior  possi^s- 
slon,  if  it  existed,  was  entirely  distinct  from 
that  Initiated  on  June  26th,  and,  having 
been  interrupted  between  May  1st  and  June 
26th,  could  not  have  been  counted  as  a  part 
of  that  quiet  possession  "for  the  space  of 
one  whole  year  together  next  before  the 
commencement  of  the  proceedings,"  which 
Is  required  by  section  1172  of  the  Code  of 
Civil  Procedure  to  constitute  a  defense 
to  the  action.  It  was  therefore  Immaterial 
whether  or  not  the  defendants  had  taken  or 
held  possession  for  a  period  of  time  prior 
to  June  28th  distinct  from  and  disconnected 
with  that  which  the  court  found  to  have 
been  Initiated  on  the  26th  day  of  June,  1883; 
and.  since  the  defendants  could  not  have 
been  Injured  by  the  failure  of  the  court  to 
find  upon  that  issue,  the  judgment  should 
not  be  reversed  for  such  failure.  Robarts  v. 
Haley,  65  Cal.  397.  4  Pac.  385;  Johnson  v. 
Vance,  88  Gal.  128,  24  Pac.  863;  Miller  v. 
Hicken,  92  Cal.  229,  28  Pac.  339. 

3.  The  finding  that  defendants  entered  on 
Jane  26,  1893,  and  thence  forcibly  withheld 
the  possession  until  the  commencement  of 
the  proceeding,  is  justified  by  a  great  pre- 
I>oDderance  of  the  evidence.  Nor  is  there 
any  evidence  substantially  tending  to  sup- 
I>ort  the  contention  of  appellants  that  plain- 
tiff abandoned  the  premises  in  question,  or 
was  not  In  actual  possession  up  to  and  at 
the  time  defendants  entered,  and  within  five 
days  before,  though  plaintlfTs  agents  were 
absent  from  the  premises  at  the  time  de- 
fendants entered. 

4.  In  the  bill  of  exceptions  are  q>ectfled 
86  alleged  errors  in  law  occurring  at  tha 
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trial,  as  to  wfalcfa  connael  for  appeHants  say: 
*^nder  this  bead,  appellants  respectfolly 
direct  the  attention  of  this  court  to  the  ra- 
rlons  rnllngB  made  dmiog  the  trial  to  which 
defendants  dnjy  excepted,  because  these 
show  quite  clearly  how  the  mind  of  the 
trial  court  was  mored  during  the  proceed- 
ing before  it  Some  of  the  rulings,  stand- 
log  alone,  would  perhaps  be  of  little  conse- 
quence one  way  ot  another;  bat  the  derel- 
opment  of  the  court's  Tlew  of  the  case  In  the 
direction  Indicated  by  Its  line  of  rulings  we 
belieTe  to  have  been  wrong  and  to  the 
prejudice  of  defendants."  Although  having 
read  the  record  carefully,  I  have  discovered 
no  valid  or  even  plausible  ground  upon 
which  any  of  these  specified  errors  can  be 
maintained,  except  that  perhaps  It  may  be 
questionabte  whether  the  court  ruled  cor- 
rectly in  admitting  and  excluding  evidence 
as  to  the  force,  menaces,  and  threats  of  vio- 
lence necessary  to  constitute  the  cause  of 
action  alleged  la  the  second  count;  but  er- 
rors in  such  rulings  could  not  have  affected 
the  finding  of  the  forcible  detainer  neces- 
sary to  support  a' Judgment  for  plaintiff  on 
the  first  count,  upon  which  alone  the  judg- 
ment may  stand.  I  think  the  order  and 
judgment  should  be  affirmed. 

■  We  concur:  SBAIUA  O.;  BRTTT,  Ol 

PBR  CtTRIAM.  For  the  reasons  glren  In 
the  foregoing  opinion,  the  wder  and  judg- 
ment are  affirmed. 


MeOULLT  t.  OOOPBB.    (U  A.  144.) 

<Savreme  Conrt  of  Oalifonda.   -Sqtt  16^  1896.) 

Ahoilubt  Admihutratobs— Risbt  to  Golmot 
Local  Dbbtb. 
Where  the  domicUiair  administratioQ  of  a 
decedent  is  Id  another  state,  bat  an  anciilarr  ad- 
mlniittratrix  has  beeo  duly  appoioted  in  Califoi^ 
nia,  the  latter  may  recover  from  the  general  ad- 
ministrator poBBessioD  of  a  cntificate  of  deposit 
in  a  California  bank,  belonging  to  the  estate,  of 
wliich  payment  has  been  refused,  on  which  the 
general  administrator  cannot  malptain  suit  In 
California,  it  being  a  panunoont  object  of  an 
ancillary  administration  to  collect  local  debts 
due  the  estate. 

Oommlssloners'  decMon.  Dcpartm^  2. 
Appeal  from  superior  court,  San  Diego  coon- 
ty;  W.  L.  Pierce,  Judge. 

Action  by  Jane  Mason  McOully,  admlnlstra- 
trlz  of  the  estate  of  James  Mason,  deceaa* 
ed,  against  George  H.  Cooper.  From  a  Judg- 
ment for  defendant,  and  an  order  denying  a 
new  trial,  plaintiff  appeals.  Reversed. 

Trlppet  &  Neale.  for  appellant.  J.  W. 
Hughra,  for  reapondent, 

SEARL8,  O.  This  la  an  actkm  to  lecaver 
possession  trom  Geocge  H.  Coopor,  the  de- 
fendant, of  a  certificate  at  depoalt.  Issued  by 
the  Cmsolldated  National  Bank  ot  San  Diego^ 
located  In  San  Diego,  OaL,  for  98,000,  dated 


April  2,  1892,  payable  to  the  ords  of  James 
L.  Mason,  and  upon  which  certlflcate  there 
Is  Indorsed  a  credit  of  t2,3P0.  Defendant  bad 
Judgment,  from  which  judgment,  and  from 
an  order  denying  her  motion  fbr  a  new  trial, 
plaintiff  appeals. 

James  L.  Mas<Ni,  the  holder-  and  owner  of 
the  certlflcate  trf  deposit,  was  a  rerident  of 
the  county  ot  lianoock.  In  tlie  state  of  In- 
diana, at  wtilch  place  he  died  on  the  2d  day  <tf 
January,  18Ui,  leaving  a  large  amouni  of 
property,  real  and  perscnal,  situate  and  being 
in  said  county  and  state.  On  the  20th  day  of 
January,  ISM.  George  H.  Co(^)er  was,  by 
an  order  of  the  circuit  court  in  and  for  said 
county  of  Hancock,  state  of  Indiana,  duly  ap- 
pointed administrator  of  the  estate  of  said 
James  L.  Mason,  deceased,  duly  quaHfled  as 
such  administrator,  and  lettm  of  administra- 
tion-were  duly  Issued  to  him,  and  he  is  still 
such  adminiatrator.  At  the  time  of  his  death 
the  said  James  L.  Ma»on  was  the  owner  of. 
and  in  possession  of,  said  certlflcate  of  de- 
posit. In  said  county  and  state;  and  the  same 
came  Into  the  possession  of  said  C!ooper,  as 
his  administrator,  on  the  20th  day  of  January, 
1894.  In  June,  1893,  the  OonscUdated  Na- 
tlonsl  Bank  ot  San  Diego  became  insolvent 
closed  Its  doors,  and  refused  to  pay  Its  de- 
positors; and  thereafter.  In  said  year  liUfS, 
Andrew  J.  O'Connor  was  duly  appointed  and 
qualified  as  receiver  of  said  bank,  and  Is  still 
acting  as  such  receiver.    On  the  a4th  day  oC 
January,  1891,  defendant.  Cooper,  as  such 
administrator,  sent  by  mall  the  said  catlfi- 
cate  of  deposit  to  said  Andrew  J.  O'Connor, 
receiver,  at  San  Dl^o,  CaL,  for  the  purpose 
of  proving  op  his  claim  as  said  administra- 
tor of  said  Mason,  deceased,  against  said  In- 
solvent bank;  and  thereupon  the  receiver  of 
the  bank  declined  either  to  permit  Cooper  to 
prove  up  the  claim,  or  to  return  the  certifi- 
cate of  deposit  to  Jilm  upon  demand.  On 
the  9th  day  of  March,  189S,  the  said  receiver, 
upon  a  second  demand,  returned  the  certlfl- 
cate of  depoalt  to  Cooper,  as  admlnlstiatoc, 
at  the  county  of  San  Diego.  CaL.  where  It 
was  retained  when  this  action  was  brougbt. 
and  for  20  days  thereafter,  and  then  was  re- 
turned to  the  state  of  Indiana,  where  It  has 
since  been  heid  by  said  Cooper,  as  adminis- 
trator of  said  iiaBOOf  deceased.   Under  tbe 
laws  of  the  state  ot  In^ana,  admlnlstrattm 
appointed  therein  may.  by  order  of  the  clr^ 
cult  court  of  said  state,  sell  and  dispose  of 
all  cmlflcates  of  deposit  in  the  state  of  inr 
dlana,  lawfully  in  their  posseedon  as  such 
administrators.    The  status  of  Jane  UasfHk 
McCully.  the  plaintiff  herein,  may  be  thus 
stated:  On  the  20tb  day  of  March.  1894,  said 
plaintiff  waa  duly  appointed,  by  order  oC 
the  superior  court  In  and  for  the  county  ot 
San  DiegOi  state  of  California,  the  admlnla- 
tratrlx  of  the  estate  of  aald  James  I*,  Mason, 
and  thereupon  duly  qualified  as  aucb  admin- 
istratrix, and  letters  of  admlnistiatlon  were 
duly  Issued  to  her;  and  she  ew  since  tua 
been,  and  still  is,  the  adiulnistratrtx  of  tbe 
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estate  of  nld  IfaMB.  tHe  ortSte  cT  Mid 
XUBM  L.  Mason  had  vat,  wo  tax  aa  ai^Mars  tn 
this  action,  any  property  or  assets  In  the 
county  of  San  Diego,  or  state  of  OaHfornla, 
■am  and  except  tlie  donand  bertinbefore 
menttmed  asalnst  the  Oonsrtfalttted  JXaflonal 
Bank  of  San  Dl^go,  evidenced  the  certifi- 
cftCe  at  depoait  hereinbefore  nentknied.  Be- 
fore this  action  was  broosht,  plaintiff  de- 
manded possessloB  of  snld  cerHftfate  of  de- 
posit from  defendant  Cooper,  but  defendant 
refused,  and  still  does  refuse  to  deliver  the 
same  to  her.  plaintiff  soiq^t  ^gment  for 
possession  of  the  cottflcate.  If  such  posses- 
sion coold  be  had,  and,  it  not,  for  ^,tfOU,  the 
TBlue  thereof,  and  for  damsgea  and  costs. 

The  qnestfon  lovotred  is  tilts:  Can  the 
Oallfomla  sdmlnlstntrlz  recover  from  the 
docnicUlaiy  administrator,  appointed  In  tiie 
state  of  Indiana,  who  Is  temporarily  in  this 
Jurisdiction,  wfth  the  erldence  of  a  simple 
eomract  debt,  which  contract  debt  Is  dne 
and  owing  here,  tiie  certificate  of  deposit 
which  Is  the  evidence  ot  such  debt?  There 
are  a  number  of  propj)sItions  bearing  more 
or  less  upon  the  question,  which  are  either 
oniTersally  conceded,  or  established  1^  such 
a  i»rep(mderanee  of  authority  as  not  to  call 
tor  comment.   Among  these  aie: 

1.  Save  as  otherwise  provided  by  statute, 
the  propw  Jurf  sdlctirai  In  which  to  obtain  let- 
ter* testamentary  or  of  administration  Is  In 
llie  state  and  place  of  the  decedent's  domi- 
cile at  the  time  of  his  death.  WnUams, 
Ex're  (6th  Am.  Ed.)  405  et  seq.;  WUklns  v. 
Enett.  106  U.  8.  256.  2  Sup.  Gt  641;  Crosby 
T.  Leavltt,  4  Allen.  410. 

2.  The  authority  of  an  executor  or  admin- 
istrate does  not  ertend  beyond  the  jurisdic- 
tion of  the  state  or  government  under  which 
he  is  Invested  with  bis  authority.  Code  Civ. 
Proc.  S  1913;  Story.  Confl.  Laws,  S  512.  and 
cases  there  cited. 

3.  Where  there  are  no  debts  owing  by  the 
estate  In  the  jurlsdlctlDn  where  the  foreign 
debtor  resides,  and  no  ancillary  admlnistra- 
tlim  has  been  granted  there,  the  principal  ad- 
ministrator may,  In  such  foreign  state,  re- 
ceive a  voluntary  payment  f^m  the  debtor, 
which  win  be  a  good  acquittance  to  him,  even 
If  an  ancillary  administrator  should  be  subse- 
quently appolmed.  Klein  v.  French,  57  Miss. 
©02;  Wllklns  v.  Ellett,  supra;  Schluter  v. 
Bank.  117  N.  T.  125.  22  N.  B.  572;  Reynolds 
V.  McMuUen.  55  Mich.  508,  22  N.  W.  41;  Ap- 
peal of  Gray,  116  Pa.  St.  256, 11  AtL  66,  70. 

4.  So  an  administrator  who  has,  within  the 
Jurisdiction  of  his  appointment,  obtained  a 
judgment  against  a  debtor  of  a  foreign  state, 
or  has  reduced  the  personal  property  of  the 
estate  to  possession,  so  as  to  acquire  the  legal 
title  thereto,  and  it  Is  wrongfully  taken  from 
him  and  carried  to  a  foreign  state,  he  may  in 
sucb  foreign  state  maintain  an  action,  not 
officiany,  but  tn  his  individual  capacity,  upon 
Boch  Judgment,  or  to  recover  such  personal 
propoTy  so  wrongfully  taken  from  him.  Tal- 
mage  T.  Chapel,  16  Mass.  71;  Blddle  v.  WU- 


kln^  1  Pet  <B8;  Greaaons  r.  Dans*  V  loira,. 
219;  Lewis  v.  Adams,  70  ChL  40S,  U  Pk. 
8S3;  Fox  t.  Tay,  8»  CaL  S3».  24  Pac.  8BS» 
and  as  Pac  897;  Low  v.  Burrows,  12  CaL 
1S8;  Story,  Confl.  Laws,  I  SIS. 

B.  If  there  be  assets  fn  another  state  cr 
states  than  that  In  which  the  prlndpal  letters 
are  granted,  an  admhdstraticm  may  be  obtain^ 
ed  these,  and  sndi  admtnlstiatioa  will  be  re- 
garded as  ancillary  to  the  administration  of 
the  domicile;  and,  as  a  genenU  rule,  the  ex- 
cess of  the  assets  resulting  from  such  ancll> 
lary  administration,  after  the  payment  of  lo- 
cal dsMs,  expenses  of  admlnlst^ng*  and  local^ 
legacies,  If  any.  In  the  jurisdiction  of  the  an- 
Ciliary  administration,  win  be  transmitted  to 
the  administrator  of  the  domicile,  to  be  there 
dlstrtbnted  according  to  tile  law  of  the  vici- 
nage. In  re  Apple's  Etotate,  66  Cal.  482,  6 
Pac  7. 

6.  A  certificate  of  depoidt  Is  a  negottalde 
security,  and  to  that  extent  Is  upon  tiie  same 
footing  with  promissory  notes.  Welton 
Adams,  4  CfeL  37;  Brummagbn  v,  Tallant,  29^ 
Cal  503;  MUls  v.  Barney,  22  CaL  240;  Poor^ 
man  r.  MOIs,  35  CaL  118. 

7.  An  executor  or  administrator  duly  quail- 
fled  to  act  as  such  may  assign  negotiable  se- 
curities due  and  owing  to  his  decedent  at  the 
time  of  his  death,  which  have  come  to  him 
by  vlrtne  of  his  office;  and  his  assignee  may 
sue  the  maker  thereof  tn  another  state  with- 
out the  necessity  of  letters  testamentary  or  ot 
administration  being  had  In  such  latter  state. 
If  by  the  law  of  the  forum  actions  are  main- 
tainable by  the  assignees  of  negotiable  secu- 
rities. Harper  v.  Butler,  2  Pet.  289;  San- 
ford  V.  McCreedy.  28  Wis.  102;  Robinson  v. 
CrandaU,  9  Wend.  ^;  Patchen  v.  WUson,  4 
HUI  (N.  T.)  67.  l^ere  are  some  authorities 
In  opposition  to  the  propo8ltl<m  last  enunciat- 
ed, but  It  Is  thought  that  the  cases  dted,  and 
others  to  like  ^ect  ai^  upon  principle,  cor^ 
rect. 

8.  For  the  purpose  of  founding  admlnlstrar 
tlon,  a  simple-contract  debt  is  assets  where 
the  debtor  resides,  even  If  a  bill  of  exchange 
or  promissory  note  has  been  given  for  it,  and 
without  regard  to  the  place  where  the  blU  or 
note  Is  found  payable.  Wyman  v.  Halstead, 
109  U.  S.  654,  3  Sop.  Ct.  417. 

Undar  this  state  of  the  law,  and  upon  the 
facts  of  the  case  aa  d^onstrated  In  the  bin 
of*exc3ptlons  and  findings,  what  was  the  duty  . 
of  the  defendant  when  plaintiff  was  appoint- 
ed administratrix  in  California?  He  had  not 
indorsed  or  assigned  the  cerdQcate.  The  re- 
ceiver had  refused  to  allow  It  as  a  valid  claim 
against  the  bank.  Defendant  could  not  main- 
tain an  action  to  establish  It  as  a  claim  In 
this  state.  The  very  object  of  the  ancillary 
administration  In  this  state  is  to  collect  assets 
of  the  estate  here,  and  It  Is  the  boundcn  duty 
of  i^alntlff  to  so  collect  them.  A  paramount 
object  of  the  local  oi-  ancillary  administration 
Is  to  collect  the  assets  locally  situated,  and 
to  pay  therefrom  the  demand  of  local  credit- 
ors. If  any  there  be.    Whether  there  are  any 
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such  creditors  can  only  be  determined  by  giT- 
tng  the  notice  to  credlton  required  by  onr 
law.  It  woald  seem  that,  upon  principle.  It 
became  the  duty  of  defendant,  when  plaintiff 
was  appointed  and  qnallfied,  to  surrender 
to  the  latter  the  evidence  of  the  debt  in 
question,  which  Is  upon  simple  contract,  the 
payment  of  which  can  only  be  enforced 
here.  We  concur  In  the  views  of  the  su- 
preme court  of  the  state  of  Mississippi,  as 
expressed  In  Klein  v.  French,  57  Miss.,  at 
pages  670,  671,  where,  after  discussing  cog- 
nate questions,  and  enunciating  the  general 
principles  applicable.  It  is  said  of  the  domicil- 
iary administrator:  "He  has  the  title  and  the 
possession.  He  has  the  right  to  rec^ve  Tfdun- 
tary  payment  He  has  the  right  to  apply 
for  and  receive  the  appointment  of  ancil- 
lary administration,  or  to  secure  it  to  his 
nominee.  He  cannot,  therefore,  hold  the  ev- 
idence of  debt,  and  do  nothing,  for  this 
would  be  most  unjust  to  the  distributees, 
and  would  result  In  a  loss  of  the  debt  to 
them,"  etc. ;  and  after  pointing  out  his  duty 
to  secure  his  own  appointment,  if  practica- 
ble, and,  if  not.  It  Is  said,  "He  should  then 
take  proper  steps  to  have  another  appoint- 
ed, and  turn  over  to  blm  the  collection  of 
the  debt."  We  conclude  that  when,  aftef 
her  appointment,  plaintiff  demanded  from 
defendant  possession  of  the  certificate  of  de- 
posit. It  was  the  duty  of  the  latter  to  have 
delivered  the  same  to  her,  and  that  upon  his 
refusal  so  to  do,  as  against  plaintiff,  he  was 
the  wrongful  holder  thereof.  It  follows  that 
the  findings  of  the  court  that  plaintiff  at  the 
time  of  the  filing  of  the  complaint  was  not. 
never  has  been,  and  Is  not  now  the  owner 
of,  or  entitled  to  the  possession  of,  the  cer- 
tificate of  deposit,  and  that  defendant  was 
and  is  the  owner  of,  and  lawfully  entitled 
to  the  possession  of,  said  certificate  of  de- 
posit, are  not  supported  by  the .  evidence. 
We  recommend  that  the  Judgment  and  or- 
der appealed  from  be  reversed,  and  a  new 
trial  ordered. 

We  concur:  HATNES,  a;  BBLGHBR,  O. 

PER  CURIAM.  Tor  the  reasons  given  In 
the  foregoing  opinion  the  Judgment  and  or- 
der appealed  from  are  reversed,  and  a  new 
trial  ordered. 


BBEBHARDT  T.  OOYNB.    (SacL  44.) 
(Supreme  Court  of  GalUomia.    Sept  17.  1886.) 
AovBRss  PossssBiO't— Pathbnt  or  Taxbs— SOF- 

FICIBNGT  or  FlNDtSOS. 

Under  Code  Civ.  Proc.  |  325.  making  the 
payment  of  taxes  by  an  adverse  holder  an  e>- 
sential  element  to  establish  title  by  adverse  pos- 
session, where  a  complaint  alleged  title  by  ad- 
verse posaession  to  a  strip  of  ground  in  dispute 
between  the  owners  of  adjoining  lots,  a  judg- 
ment for  plaintiff  Is  not  supported  by  a  finding 
that  ^intiS  paid  taxes  <hi  her  lot,  in  the  ab- 
sence of  a  finding  that  the  strip  in  dispute  was 
a  part  of  such  lot    McFarland,  J.,  dissenting. 


Commissioners'  decision.  In  bank.  Appeal 
£rom  superiOT  court,  Sacramento  eaantji  A. 
V.  Catlln,  Judge. 

Acticm  by  D^la  Eberhardt  against  M.  J. 
Coyne.  From  a  Judgment  for  pi^inrty,  and 
an  order  denying  a  new  trial,  defendant  ap- 
peals. Bevoned. 

Frank  D.  Bgran  and  James  B.  Dvrtaa^  Cor 
^veUaut  Armatraof  *  Bnmer  and  B.  Plat- 
naue^  for  napondent. 

BRm.  O.  Ejectment  f<x-  a  piece  of  land 
about  90  feet  long  and  4  f  e^  wide  in  a  cer- 
tain block  in  the  city  of  Sacramento.  It  is 
admitted  that  plaintiff  has  the  paper  title  to 
the  "west  S£i  feef.'  of  lot  :£  in  said  block,  and 
that  she  has  paid  the  taxes  thereon  since  the 
year  1871;  also,  that  defendant  has  like  title 
to  the  south  half  of  lot  1  in  the  same  blocit, 
and  that  he  and  bis  predecessors  in  interest 
have  paid  the  taxes  thereon  since  that  year. 
The  west  line  of  plaintiff's  land  and  the  east 
line  of  defendant's  are  coincident  for  the 
length  of  the  parcel  In  dispute,  which  lies 
along  such  common  boundary.  In  her  com- 
plaint filed  Deconber  18WS,  plalnUff  al- 
leged herself  to  be  the  owner  of  the  demand- 
ed premises,  describing  the  same  by  refer- 
ence to  monuments,  courses,  and  distances; 
that  she  and  those  under  whom  she  claims 
hare  been  In  the  adverse  possession  thereof, 
claiming  title,  for  more  than  20  years,  and 
until  she  was  ousted  by  defendant  in  Decem- 
ber, 1892;  that  by  reason  of  such  possession 
"the  plaintiff  became  and  Is  the  owner  of  said 
premises  by  prescription."  These  allegations, 
excepting  that  of  ouster,  were  denied  by  de- 
fendant At  the  trial  defendant  produced 
evidence  tending  to  show  that  the  land  sued 
for  Is  within  the  boundaries  of  the  south  half 
of  said  lot  1.  Thn  court  found  that  plalntlfl 
was.  at  the  time  of  the  commencement  of  the 
action,  "and  for  many  years  prior  thereto." 
the  owner  of  the  premises  described  as  "com- 
mencing at  the  north  end  of  a  fence'  construct- 
ed by  the  defendant  on  lot  2,"  etc,  the  line 
of  sudi  fence  being  the  east  bonndatr  of  the 
parcel  described,  and  no  further  rtf erence  be- 
ing made  to  the  lines  of  either  lot  1  or  lot  ^; 
also,  that  plaintiff  was  in  the  adverse  possea- 
sion  of  such  premises  for  10  years  next  be- 
fore the  entry  of  defendant  In  Decemb^, 
18U2. 

The  complaint  proceeds  and  the  trial  wa^ 
had,  apparently,  on  the  theory  that  plain- 
tiff's right  to  the  land  depends  upon  ad- 
verse possession  thereof  for  the  prescriptive 
period  of  five  years.  Since  the  amendment 
to  section  325.  Code  Civ.  Proc,  which  took 
effect  May  31,  1878.  the  payment  of  the  tax- 
es by  the  adverse  holder,  if  any  are  assessed 
against  the  land,  is  a  necessary  element  tn 
the  establishment  of  title  by  means  of  ad- 
verse possession.  The  finding  here  has  no 
relation  to  the  time  before  May  31,  187S, 
when  payment  of  taxee  was  not  required  In 
order  to  make  out  such  po—osalon,  for  It  In 
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Vmlted  to  th«  space  of  10  yean  next  Iwfore 
defoidant's  entry;  end  as  to  sncb  period  of 
10  yean  it  Is  not  stained  by  tlie  erldence, 
for  tbe  admission  at  the  trial  was  tbat  the 
taxes  paid  by  plaintiff  bave  been  those  as- 
sessed npon  the  "west  32  feet  of  said  lot 
2."  This  was  not  effectual  to  complete  tbe 
prescrlptlTe  right  to  land  not  included  with- 
in that  designation.  McDonald  t.  Drew,  07 
CaL  266,  32  Pac.  173;  Baldwin  t.  Temple, 
101  CaL  306,  35  Pac.  100&  Respondent  con- 
tends here  that  the  land  in  suit  is  really  par- 
cel of  the  said  west  portion  of  lot  2,  to 
which  she  admittedly  has  paper  title.  Al- 
lowlns  that  she  may  thus  assert  an  origin 
of  her  title  different  from  that  set  forth  in 
the  complaint  (as  to  which  question  see  Ba- 
gan  T.  Delaney,  16  Cal.  8S),  Oxen,  if  the  as- 
sertion is  sustained  by  the  record,  of  coarse 
the  matter  of  adverse  poB8e8Bl<m  1b  of  no 
moment  In  the  case;  but  It  was  not  so  al- 
leged In  the  complaint,  or  proTed  at  the  tri- 
al, or  found  by  the  court  Tbe  respondent's 
azgnment  In  this  partlcnlar  rests  on  the  ref- 
erence In  the  finding  to  the  '*fence  constmct- 
ed  by  the  defendant  on  lot  2,"  but  plainly 
tbe  land  described,  lying  west  of  tbe  fence, 
may  be  wholly  within  lot  1.  Hie  Judgment 
and  order  deiqing  defendant's  motion  tm  a 
aew  trial  should  be  reversed. 

We  concur:  YANOLIBtB*,  O.;  BBtLOHBR, 

a 

PEIR  OURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  tbe  Judgment  and  ar- 
der  denying  defendant's  motlim  for  new  tri- 
al mn  reTexsed. 

McFARLAJVD,  J.  I  dissent  The  action 
Is  ejectment  to  recover  a  small  strip  of 
land,  atMUt  4  feet  wide,  lying  along  the  line 
between  lots  1  and  2  in  a  certain  blo(^  In 
the  dty  of  Sacramento.  Tbe  court  found 
that  at  the  commencement  of  the  action 
plaintiff  was  entitled  to  the  possession  of 
the  dlqinted  premises,  and  had  been  in  the 
actnal,  exclusive,  and  adverse  possession 
there<tf  for  10  years  (and  It  might  Justly 
have  been  20  years)  next  before  December, 
1890,  at  which  last-mentioned  time  defend- 
ant took  possession  thereof,  and  rendered 
Judgment  In  favor  of  plaintiff  for  tbe  poa- 
session  of  said  premises.  I  see  no  reason 
for  disturbing  the  Judgment  The  record 
shows  that  the  regular  jiaper  title  to  the 
west  82  feet  of  lot  2  was  conreyed  to  plain- 
tiff In  1872;  and  the  evidence  Is  amply  suf- 
flcient  to  show  that,  within  a  year  or  two 
thereafter,  she  Inclosed  by  a  fence  tbe  land 
thus  conveyed  to  her;  that  the  fence  Includ- 
ed tike  atrip  now  here  in  contest;  that  since 
1872  she  centinaously  had  a  bam  on  her 
land  which  extended  entirely  over  said  strip; 
and  that  for  a  period  much  longer  than  10 
yeara  next  preceding  December.  1882,  she 
was  thus  ta  the  actual,  taretastve,  and  ad- 
rene  poesessbm  of  said  strip  of  land,  openly 


and  notoriously  claiming  It  as  her  own.  De-^ 
fendant  owns  a  part  of  lot  1  lying  to  tfaei 
west  of  plalnturs  land.  In  1882  a  storm.' 
blew  down  a  part  of  plalntUTs  fence  be- 
tween her  land  and  that  of  defendant, 
whereupon  defendant  pulled  down  the  rest 
of  said  fence,  and  built  a  new  fence  about 
4  or  4^  feet  to  the  east  of  the  old  one,  thus 
taking  possession  of  the  strip  in  contest 
This  new  fence  takes  in  the  west  part  of 
plaintiff's  bam.  some  of  the  boards  of  which 
defendant  took  off.  (From  tbe  diagram  in 
evidence  it  seems  that  the  new  line  also 
runs  through  plaintiff's  house.)  Tbe  facts 
leave  to  tbe  defendant  only  the  defense  that 
plaintiff  has  not  complied  with  the  provi- 
sions of  section  326,  Code  Civ.  Proc,  relat- 
ing to  the  payment  of  taxes.  Payment  of 
taxes  has  no  natural  relation  whatever  to 
the  matter  of  actual  advise  possesslou  of 
land,  and  therefore  the  provision  of  said  sec- 
tion should  not  be  applied  as  a  mere  tecb- 
nioei  defense  founded  on  an  alleged  slight 
defect  In  the  description  of  land.  In  tbe 
present  case  this  defense  la  highly  techni- 
cal, for  it  is  based  upon  the  strict  letter, 
and  not  upon  the  q»Irit  and  Int^t  of  tbe 
law.  There  is  no  pretense  that  plalnUtt 
tried  to  evade  the  payment  of  her  taxes,  or 
that  she  did  not  beUeve  that  she  had  paid 
all  the  taxes  upon  her  land  as  Inclosed  and 
claimed  by  her.  She  did  actually  pay  all 
the  taxes  <m  her  lot  from  1872  to  the  pres- 
ent time;  but  the  assessments  for  taxes  on 
it  were  made  In  the  form  of  tbe  "west  33 
feet  of  lot  2";  and  It  is  contended  that 
therefore  she  did  not  pay  taxes  upon  the 
small  strip  within  her  Incloeure  which  is 
now  In  contest.  But,  if  we  should  concede 
that  If  the  strip  were  actually  not  a  part  of 
lot  2,  this  would  be  sudi  a  want  of  compli- 
ance with  section  325  as  to  be  fatal,  still  tbe 
whole  theory  of  the  appellant  on  this  point 
Is  based  ni>on  the  assumption  that  Uie  strip 
In  contest  is  not  a  part  of  lot  2,  but  Is  a  part 
of  lot  1.  That  assumption,  however.  Is  en- 
tirely unwarranted.  On  the  contrary,  It  Is 
aOeged  in  tbe  complaint  that  the  new  fence 
built  by  defendant  was  "on  the  land  of  the 
plaintiff  claimed  by  her  to  be  a  part  of  lot 
2,"  and  in  the  flntliTig  of  the  court  the  said 
fence  is  described  as  "constructed  by  de- 
fendant in  December,  1882,  on  lot  2."  It 
may  be  said  that  this  finding  Is  rather  In 
the  form  of  recital,  and  not  direct;  but  there 
Is  no  fise^rtion  to  it  Moreover,  there  Is 
no  averment  In  the  answer  that  the  strip 
Is  on  lot  1,  or  that  It  is  not  on  lot  2;  and 
there  Is  no  exc^ition  to  the  findings  on 
the  ground  that  they  do  not  fuUy  enough 
find  that  the  str^  Is  a  part  of  lot  2.  It 
is  expressly  admitted  by  stipulation  that 
plaintiff  paid  taxes  as  hereinbefore  staited, 
and  there  was  no  need  of  a  finding  on 
that  sabJect  These  views  make  It  nnnee- 
essaty  to  dlscnss  otber  points  made  by  re- 
qwndokt  In  stq^KHt  of  tbe  Jndgmoit  In 
myoi^Bkm  tlie  Jndgment  shonld  be  affirmed. 
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Indeed,  m  JippeAm  from  appeSanf*  wltneai, 

the  aurFBTor,  It  Is  ImpcacticaMe  t»  ^eter- 
mtim  with  amy  accuracy  wtiere  the  true  line 
between  tbe  tvo  lots  la,  if  it  can  be  said 
tlutt  there  ia  any  sach  bue  Une;  and.  in  tke 
«afle  at  bar,  I  cannot  met  any  atronser  eri- 
dsHce  of  tiie  correct  location  of  that  line 
'tfaaji  Is  afforded  by  tiie  fact  tiiat  a  feace  on 
wliat  revoDdent  claimed  to  be  the  true  line 
has  stood  tor  a  p^od  sereral  times  longer 
tb&n  the  Btatatory  period  of  limitation,  wlth- 
ont  any  objection  by  the  cotermlnouB  owd- 
ecs.  AnA,  for  the  purpose  of  the  payment  of 
taxes,  this  fence,  in  my  opinion,  ai^bUshes 
the  iMBtwn  Une  of  lot  2.  . 


Ik  parte  8TBPHBN.    (CSr.  160.) 
-HBuprame  Oout  at  OaUamla.    8epL  17.  ISSft.) 

Jni>«fSIIT  —  COTTCLtlSIVBXBW  —  HA.BBA8  OOBPUB — 

iNTOXICATIxa  LiQaoss. 

1.  'Wbere,  tai  a  i  iiiMiiiBl  ae^an  ia  the  mperior 
court,  wlii<^  18  a  court  o£  geaerai  jiiris«liotion, 
a  questioD  of  fact  apoo  which  the  court's  juris- 
Siction  depended  was  litigated,  and  decided  in 
tavor  oC  &e  pFoeeootion,  tbe  qaestion  In  judi' 
cially  decided  aa  between  th«  parties,  and  the 
dfiriiiioa  cannot  he  ■'•♦■^i"*^  in  habeaa  g(^iub 
proceeAngB  brought  by  defendant  In  anouer 
coort. 

2.  Ia  an  aEdinance  br  a  coatr  t>oaid  fixfaig 
aakiOB  Jifieaaea,  a  diicpunination  between  those 
doitig  buBiaess  in  incorporated  cities  and  those 
withant  tteir  IhnitB  is  acrt  unlawful. 

S.  A  fttrrigion  of  a  eooiity  «rd^ane«,  wUcfa 
■ndectaxe*  to  i^vacrlbe  the  sanUhawnt  at  a 
tenon  oondnctuis  a  saloon  witfaont  a  licenae, 
■and  which  Is  Tola  as  being  in  contravention  of 
Pec.  Code.  H  19.  43S,  which  fix  soch  punish- 
aient,  does  mat  ioTatidate  the  ather  praiiataus  of 
the  «rdinance;  hcBce,  on  a  canTictun  tbezeDn- 
der,  tlie  poniahment  ixed  b/  the  statute  may  be 
•imposed. 

In  bank.  fetUloB  by  Jjeo  Striken  <or  & 
writ  of  habeaa  coipua.  Wilt  denied. 

UcKfilvey  &  Bam,  petttkHHC  J.  W. 
ataUafd,  tot  raprniflit 

VJlN  PLEBT,  J.  FeOttonec,  conylcted  tn 
itt  BopetUw  oomt  at  the  ooonty  of  Qraive  at 
a  misdemeanor  in  cairyiziK  on  a.  nloim  and 
■elllng  Uqfoor  witlMnit  prDcnrlDs  a  licenae  there- 
for, aa  Beqaired  by  Ordinance  No.  3S  4f  tbe 
board  of  aiqiervteors  of  sold  eoonty,  &A»  to  be 
dlBcharged  on  habeas  ooipoa,  on  the  ground, 
inlncipally.  tiiat  tbe  oFdiaanoe  is  vaSd  for  ymXi- 
ous  alleged  raasoos.  Sevecal  of  the  srounda  of 
Invalidity  assigned  may  be  passed  over  iritb- 
oot  further  aotioe  than  to  say  that  they  Delate 
to  spedal  features  of  tbe  oidlnanoe  not  here 
fnTolved.  aad  npon  tbe  snffidency  of  which 
tbe  vaUditr  of  tbe  pardctdar  pmriskm  imder 
whlcb  petitioner  was  proaecuted  and  eoBYlcted 
In  no  way  depends.  One  or  mooe  featares  of 
an  ordinance  may  be  mrid,  and  yet  thoee  pirts 
not  Hobject  to  tke  Tlae,  and  which  are  not  de- 
pendent npon  the  pvoristoiis  which  are,,  wUI 
■mod  onaltected.  Kx  parte  AiaaefleM,  106 
GaL  406,  30  Pnc.  775;  Em.  para  iiask^  (Qal.) 
41  Pae.  T2S.  We  aball  OereCore  ctaflne  our- 
«elTBa  to  n  rfwliiintlwi  •(  tkaae  -ofcloetlaw 
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only  wbMt  affeet  etther  the  otdtaanoe  aa  a 

whole  or  section  1  tbeFeiKl!,— for  a  Ttelaitoo  of 
which  petltloQfr  b  held.— and  eertain  objeo- 
tkina  made  to  the  svfflclency  of  tbe  judgment 
1.  The  flivt  and  maia  objection  urged  Is  that 
tbe  ordinance  was  not  passed  ata  regular  meet 
lag  of  tbe  board  of  supervisors,  aa  required  liy 
law,  and  is  theref&re  wholly  void.  Thia  oLalm 
Is  baaed  upon  tbe  alleged  fact  that  tbe  board 
has  never  established  by  ordinance  a  time  for 
Ub  regular  meetJngB;  and  it  Is  atgoed  that,  no 
sDcb  time  having  been  Axed,  there  could  be, 
In  legal  ooiitemplation,  no  anch  thing  as  a  regu- 
lar meeting  of  the  board.  But,  assnming  that 
SDcfe  omls^on  on  tbe  part  of  the  board.  If 
shown,  would  render  void  the  ordinance  ba« 
Involved,  tbe  inquiry  ia  one  wtiieti  does  not 
competently  arise.   Tbe  qnestloB  whether  Or- 
dinance No.85wastegularly  paaaed  is  di^Nid- 
«st  upon  certain  facts  aa  to  the  existence  of 
if^ileb  it  was  within  the  province  of  tbe  ao- 
pertor  coort,  at  tlie  trial  of  petitioner,  to  1b- 
qnbe.  One  of  those  facts  was  wljeuier  tbe  or- 
dteance  was  passed  at  a  legular  meeting,  and 
this  Cftct  invfrived  tbe  further  one  as  to  wbeth- 
cr  the  time  for  sudt  meeting  itad  been  camt- 
potently  establtehed.  The  Jurisdiction  of  the 
oourt  to  ponlBh  petitioner  for  the  alleeed  In- 
fmctlcm  of  tbe  ordinance  depended  npon  the 
existence  of  these  facts,  and.  this  being  as, 
the  Judgment  of  conviction  must  be  taken,  upm 
thla  ooUftteral  view,  aa  esodnsiTely  cataMsh- 
Ing  such  facta.  We  are  bound  to  presume,  la 
support  of  that  Judgment,  that  the  fact  about 
which  qneatton  is  really  made— wbetker  Ordl- 
aanoe  Ma.  U  fonnd  In  the  leoosds  of  tte  board 
af  sapervlsora,  dxlng  tSw  tlae  of  ragtriar  meet- 
ings, was  published,  so  as  to  take  effiect— was 
established  to  the  satisfaction  of  the  court  by 
eompeteal  evldeaoa.  Unlike  a  ooart  «C  Umlted 
Jurtadlction,  every  Inteadaent  la  to  be  Indulg- 
ed In  &vor  of  tte  regnlmity  ^  tbe  pnioeedbv^ 
and  Judgment  of  the  aqperior   court,  acting 
wtthta  tts  Jurtadlction,  and  tbtt  wbetfaer  tbe 
Jnriadlctlon  exercised  be  original,  «c,  aa  in  tbia 
Jutanoe,  appellate.  "After  tts  appailate  Jnrts- 
dlctkn  has  ooee  ben  acquired.  Its  action  witb- 
in  the  limits  of  t3iat  Jurisdiction,  unless  tn  di- 
rect contravention  of  same  poriUve  Btatnte.  is 
eotttled  ts  all  tte  pmaumptions  of  nculnrUy 
that  attack  to  the  exercise  of  tts  <riglaal  Juris 
dfctkm."    Sberer  v.  Superior  Court,  94  OaL 
Jt54,  SB  PacL  7M.    The  Judgment  of  tte  snpe- 
rlsrcourt  la,aa  was  said  of  tbe  Jndgment  In  fix 
parte  Stemes,  77  Oal  ISO,  182.  1»  Pae.  ST5, 
ZTC,  in  considoiug  a  stmllar  sbjeetlon.  >*die 
rsoord  of  tbe  -eourt,  acting  within  its  iegltteaate 
povei^  and  that  record  most  be  oonitdered 
aa  speaking  tbe  tmdi.  and  as  coodosive,  until 
it  has  been  tai  some  way  set  aside  or  vacated. 
No  erldenoe  can  be  received  to  eontrmdlct  it. 
fi^m.  Judg-n.  U  619,  130;  Lewis  v.  I>nttan. 
8  How.  Prmc  103;  CTooley,  OonaL  Llm.  p.  407. 
'Wben  Jariadlcticn  dependa  on  a  Aut  tlott  Is 
litigated  in  a  suit,  and  la  adjudged  in  fkvtt*  of 
that  party  wbo  avers  JuriadMon,  then  the 
qaeatlan  of  ^arMtotkm  la  Jndldallr  decided, 
and  tbe  JuigBient  lacud  In  rif1iBini  mUt.  iim 
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of  JnrMlctloK  until  set  aalde  or  nnned  1^ 
a  direct  preceedliis.*  Bkwin  t.  Bordlck,  1 
HUl.  138."  And  aee  Bx  parte  Gottrell,  fi9 
GbL  421,  Habeas  corpus  Is  a  collateral,  and 
not  a  direct,  proceeding,  when  regarded  aa  a. 
means  of  attadc  upon  tbe  Judgment,  and  ao 
long  aa  tbe  Judgment  la  r^pilar  upon  its  face, 
and  waa  given  In  an  action  or  proceeding  of 
which  the  luperlor  court  bad  jurlsdlcUon,  no 
extrinsic  eridence  la  admiaalDle  here  to  abow 
its  Mvallditr. 

2L  It  is  contended  that  tba  wUnance  dl»- 
criminatea  unlawfully  between  those  eugaged 
In  tbe  Uquot  boalneas  In  Orange  couu^,  in 
that  it  Imposes  a  much  heavier  license  tax 
upon  those  conducting  such  business  outside 
of  incorporated  cities  and  towns  than  upon 
those  within  such  munlclpallttes,  and  Is  for 
this  reason  void.  But,  while  this  discrimina- 
tion exists,  It  Is  not  nnlawIuL  It  Is  no  doubt 
baaed  upon  tbe  fact  that  those  carrying  ctn 
tbe  business  within  incorporated  cities  and 
towns  are  con.pelled  to  pay  a  mnniciiMl  U- 
cenae  tax,  wbile  those  without  are  not,  or  for 
oth^  good  reason  ailecting  the  business. 
Such  discrimination  the  board  baa  a  right 
to  make.  Amador  Co.  v.  Kennedy,  70  Cat 
458,  U  Pa£.  757;  ICx  parte  UaaiuU  (CaL)  4« 
Pac.  725.  24or  can  tbe  ordlnaaoe  be  said  to 
be  unreasonable  or  OMiiiasiTO.  Mx  parte  Has- 
kell, supra. 

3.  Section  1  of  the  ordinance  provides  that 
any  person  opening,  keeping,  or  carrying  on, 
etc^  sacb  liquor  boslBesa,  without  first  pro- 
curing a  license,  shall  be  guUty  of  a  mis- 
demeanor, and  makes  such  mlademeanor  pnn- 
isUable  by  a  fine  not  less  than  f90  nor 
more  than  V^AJU^  or  by  Imptisonmeiit  for  not 
less  than  100  days,  or  by  both  such  fine  and 
impriKUunent,  and  also  provides  that  any 
Judgment  that  defendant  pay  a  One  shall  di- 
rect that,  in  default  of  payment,  he  shall  be 
Imprisoned  In  tbe  county  iall  until  tbe  fine 
Is  satlafied,  not  to  exoeed  1  day's  lmprlaoii>- 
uu>nt  for  every  |2  of  the  fine.  The  judgment 
In  this  Instance  Imposed  a  One  upon  petition- 
er of  i'JSO,  oe,  in  default  of  payment,  con- 
tLnement  in  the  county  Jail  at  the  rate  of  1 
flay  for  every  $2  of  the  tine.  Petitioner  con- 
tends that  this  punishment,  being  greater 
than  tliat  prescribed  by  tbe  ordinance,  waa 
in  excess  of  the  power  tbe  court,  and  ren- 
ders  the  Judgment  void  ab  Initio.  The  pun- 
iKiiment  is  undoubtedly  in  excess  of  the  max- 
imum prescribed  bj  tbe  ordinance,  and  the 
only  qoestlon  Is,  therefore,  what  effect  has 
thU  upon  the  Judgmmt?  It  is  unneceesary 
to  determine  what  Ita  effect  would  be  if  the 
penal  clause  of  section  1  were  valid.— wheth- 
er It  would  render  tbe  Judgment  void  In  toto, 
or  only  to  the  extent  to  wbicb  the  maximum 
limit  is  exceeded,— for  that  portion  of  section 
1  prescribing  tne  pnnlahmeot  must  be  held 
void  aa  In  cwtravenUon  of  the  general  law 
of  tbe  state.  It  undertakes  to  punish  the 
same  act— carrying  on  a  business  without 
bating  a  license  therefor— 'which  is  puniah- 
aMe  under  aectton  4S6  of  the  Penal  Coda. 


That  sectlOQ  provides:  "Kvezy  penoa  vrtw 
commences  or  carries  on  any  bnalneaai  trad% 
pntfesakMi  or  calling,  for  the  transaction  or 
canylng  on  of  which  a  license  la  required  by 
any  law  at  this  states  without  taking  oat  or 
procuring  the  license  prescribed  bf  sncb  lair, 
Is  guilty  of  a  misdemeanor."  The  last  sec* 
Uon  does  not  Itself  tlx  the  punishment  tor 
such  misdemeanor,  but  section  19  of  tbe  same 
Code  declares:  "Bxcept  In  cases  where  a 
dlffraent  pnnlshmott  is  prescribed  by  this 
Code,  every  off^ise  declared  to  t>e  a  misde; 
meanor  is  ptmlshaUe  imprisonment  in  a 
county  Jail,  not  exceeding  six  months,  or  by  a 
fine  not  exceeding  five  hundred  doilais,  or  by 
both."  In  Bx  parte  Sic,  78  Gal.  14$  14  Pac. 
406,  It  is  held  that  a  provlt^n  in  an  ordinance 
undertaking  to  punish  precisely  the  same  acts 
which  are  punlshaMe  und^  tbe  general  law 
of  the  state  la  to  be  deemed  In  conflict  with 
such  general  taw,  and  for  that  reason  void. 
And  this  principle  waa  affirmed  in  tbe  recent 
case  of  Ux  parte  Mansflekl,  lOtt  GaL  400,  401^ 
8V  Pac  77K.  But  the  invalidity  of  the  penal 
clause  of  section  1  of  tbe  (vdlnance  did  not 
aCtect  the  other  portions  of  that  section,  be- 
ing wholly  aev^able  thertfrom;  and  defend- 
ant, having  been  convicted  of  the  misde- 
meanor therein  provided  against,  was  pun- 
ishable therefor  under  the  graieral  statute. 
Bx  parte  Manafleld,  supra.  The  Judgment  Is 
not  In  excess  of  the  punishment  prescribed 
by  tbe  latter,  and  la  consequently  valid.  Uf 
course,  what  Is  here  said  has  no  reference 
to  the  other  penal  clauses  to  be  found  In  tbe 
ordinance,  as  they  are  not  Involved. 

4.  There  Is  nothing  in  the  objection  that 
the  Judgment  does  not  show  of  wtiat  offense 
petitioner  was  convicted.  Tbe  recital  In  the 
Judgment  Is:  "That  whereas,  the  said  Leo 
Stephen  having  been  dtity  convicted  In  this 
court  of  the  crime  of  est&bllsbtng  and  carry- 
ing on  a  saloon,  and  there  selling  and  giving 
avray  malt  liquor  vplthout  a  license,"  etc 
Tbia  Is  qnlte  suffldcfit  to  designate  tbe  gen* 
eial  natnre  of  the  offense.  Bx  parte  Mnrray, 
43  oal.  455;  Bx  parte  Tnm«-,  70  OaL  3BH.  Id 
Pac  898;  Cbux«h,  Uab.  Oorp.  i  365.  W*  die- 
cover  nothing  In  the  objections  entiUing  peti- 
tioner to  bu  discharge,  and  the  writ  is  ae- 
cosdla^  dismissed,  and  tike  petitioner  re- 
manded. 

We  concur:  GAROUTTB,  J.;  McPAB- 
lAMD.  J.;  UABUISUN.  J.;  UBMSHAW,  J.; 
TUMPLB,  J, 


EAHN  V.  SUTRO  et  sL    <S.  F.  584.) ' 
(Siqnvme  Court  ot  CaUfomia.    Sept  18.  UDS.) 

COOKTT  GOVHIIIOIRST  ACT— APPLICITIOS  TO  CiTT 
ATXt*  CuuKVT  aw  Ba:*  rKA.MaHCO. 

1.  Under  tbe  consolidation  act  (St.  1880^  Si 
145),  wUch  provided  that  tbe  eonMratidB  knom 
as  the  "City  of  Sao  Fraocisco"^  ''shall  remsia 
and  roDtimie  to  be  a  body  poHtfc  and  corporate 
Id  name  sod  in  fact,  by  the  name  et  tbe  Citf 
and  CwBty  «t  Baa  A^wndsoo.'*  aoA  


1  Behearing  denied. 
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ttoB,  tn  matten  foremmait,  must  be  regud- 
ad  u  a  dt7. 

2.  Tlw  territorr  within  wbidi  a  mnnlcipal 
goTcmment  ia  exercifled  is  still  a  part  of  the 
state,  and,  for  all  purposes  other  than  nvnldpal 
gOTonment,  Is  snbject  to  the  state's  control, 
with  the  right  on  the  part  of  the  state  to  au- 
thorize the  election  thu^in  of  each  officers  as 
woAj  be  required  to  execute  Its  general  laws, 
or  to  perform  anch  fnnctioDS,  dlsooonected  with 
the  mnnlcipal  goremment,  as  may  pertain  to 
the  goTenunent  of  the  state;  hence,  as  to  snch 
officers,  the  dtj  and  coont7  of  San  Francisco 
is  witlun  the  provisions  of  the  county  goTem- 

Sent  act  of  1893,  declaring  what  county  officers 
lall  be  elected,  prescribing  thdr  duaea,  and 
fixing  their  tenure  of  office  at  four  years.  Beat- 
1y,  C.  J.,  and  Temple  J.,  dissenting. 

3.  Officers  whose  election  Is  authorized  in  the 
corporation  of  the  dty  and  county  of  San  Fran- 
dsco  by  the  county  goTemment  act  of  1883,  and 
who  are  the  same  m  name,  and  are  given  the 
same  or  similar  functions,  as  are  officers  author- 
ised 1^  the  consolidation  act  (St  1856,  p.  14(9 
to  be  elected  in  Ban  Francisco,  do  not  cease  to 
be  municipal  officers,  since  the  legislature  can- 
not abridge  the  constitational  right  given  br  its 
cluuter  to  said  corporation  to  change  its  officers 
every  two  years  it  it  shall  so  elect 

4.  The  city  and  county  of  San  Frandsco  be- 
ing under  a  munidpai  government,  there  Is  no 
anth(»it][  for  Its  division  into  townships;  hence 
the  provisions  in  the  county  government  act  of 
1883,  fixing  the  term  of  office  of  justices  of  the 
peace  for  the  townaliips  into  which  the  several 
counties  are  divided  at  foor  years,  do  not  apply 
to  the  justices  of  the  peace  elected  for  the  dty 
and  county  of  San  Francisco. 

6.  Act  March  18,  1885,  creating  a  police  court 
for  the  dty  and  county  of  San  Frandsco,  con- 
fers npon  that  court  colain  jurisdiction,  which 
la  elsewhere  erettiaeA  by  Justices'  courts;  hence 
its  jadges'  terms  of  office  were  not  changed  by 
the  county  government  act  of  1893,  since  that 
act  does  not  apply  to  justices  of  the  peace  in 
San  Frandsco. 

In  bank.  Appeal  from  the  superior  conrt, 
dty  and  coonty  of  San  Frandsco;  J.  IL 
Sea  well,  Jadge. 

Action  by  Jnlius  Ealin  ag&lnat  Adolph  Su- 
tro  and  otbers.  From  a  Judgment  in  farm 
9t  defendants,  plaintiff  appeals.  Affirmed. 

W.  H.  L.  Barnes,  W.  W.  Foote,  T.  O.  Coo- 
gan,  and  Bodgers  &  Paterson,  for  appellant. 
F.  Adams,  for  county  dole.  Oarrett  W. 
MeBnemey,  tat  ottier  respondents.  Beddy, 
CampbeU  &  Metson,  amid  cnrlse. 

HABBISON,  J.  Ttae  plaintiff  brongbt  this 
action  to  restrain  tbe  board  of  deetlon  com- 
mlBslonera  of  San  Frandaco  from  calling  an 
dection  for  city  and  county  of&cen  at  the 
coming  general  dection,  and  from  Incorring 
the  expenses  attendant  th«eon;  claiming 
that  under  the  provisions  of  the  county  gor- 
ernment  act  of  1803,  as  construed  In  tbe 
case  of  Hale  Mc6ettU;an  (recratly  decid- 
ed) 45  Pac  1049,  there  can  be  no  election 
for  such  officers  until  tbe  general  election 
In  1898.  Judgment  was  rendered  In  faror 
of  the  defendants  upon  a  demurrer  to  the 
complalut,  and  the  plainttfT  has  appealed 
therefrom. 

Tbe  qneetlon  presented  for  determination 
Is  whether  the  above  act  of  1893  applies  to 
the  dty  and  county  of  San  Francisco,  and 
.tte  determination  of  this  question  depends 


npon  die  dunuitw  of  tbat  body  corporate 
In  its  relation  to  tbe  otbv  poitloiia  of  tbe 
state,— wbeUier  It  Is  to  be  regarded  as  a  dty 
or  as  a  county.  One  fMttnre  by  wblch  a 
dty  is  dlstlngnlsbad  tram  a  eennty.  In  tbls 
state,  Is  tbe  source  from  wblch  Its  aathwlty 
Is  derived.  The  powers  to  be  exercised  un- 
der a  county  government  are  conferred  by 
the  legislature,  lrreq;»ectlTe  of  the  will  of 
the  Inhabitants  of  tbe  county,  ^er«as  ttie 
Inhabitants  of  a  dty  are  autlunlied  to  deter- 
mine whether  they  will  accept  tbe  corporate 
powers  offered  them,  to  be  exercised  by  of- 
ficers of  their  own  selection.  In  Hamilton 
Go.  V.  Mighels,  7  Ohio  St  109,  tbe  distinc- 
tion between  these  two  bodies  was  given  In 
these  words:  *Vnnldpal  corporations  prop- 
er are  caUed  into  existence  through  the  di- 
rect soUdtatlon,  or  by  the  ttea  consent,  of 
the  people  who  compose  them.  Ooontles 
are  legal  subdivisions  of  a  state,  created  hj 
the  sovereign  power  of  a  state,  of  its  own 
sovereign  will,  without  tbe  particular  sollcl- 
tatlout  consent,  or  concurrent  aetton  of  tite 
people  who  Inhabit  tbem.  Tbe  forms  or- 
ganization  is  asked  for,  or  at  least  assented 
to,  by  the  people  It  embraces.  The  latter 
is  Buperlmpoeed  by  a  sovereign  and  paa- 
mountauthorlty."  While  the  cwporatename 
of  this  body  politic  Is  '*nie  City  and  Oonnty 
of  San  Frandsco,"  It  la  recognised  1^  the 
eonstitntlon  as  having  the  attributes  of  both 
a  dty  and  a  county,  and  also  as  baTlng  at- 
tributes distinguishing  It  trom  dther.  Geo- 
graphically, It  Is  one  of  tbe  legal  subdivi- 
sions of  the  state,  and  In  that  req^ect  Is  rec- 
ognised In  section  1  of  article  11  of  Ute  con- 
stitution, as  one  of  tbe  counties  of  tbe  atat& 
Politically,  It  Is  regarded  In  that  Instrament 
as  a  municipal  corporation.  It  waa  held  In 
People  V.  McFadden,  81  Cat  489,  22  Pac 
861,  that  a  coonty  Is  n<n  a  corporation  for 
munldpal  purposes,  within  the  meaning  of 
section  7  of  article  11  of  the  constitution. 
ThB  provision  In  tbls  section  that  "city  and 
county  governments  may  be  metged  and 
consolidated  into  one  municipal  government, 
with  one  set  of  offlcera,  and  may  be  Incor- 
porated nnder  general  laws  providing  for 
the  incorporation  and  organization  of  cwpo- 
ratlons  for  munldpal  purposes,"  tanpUes  that 
such  political  body  Is  a  municipal  corpora- 
tin,  and  that  its  government  la  a  munldpal, 
and  not  a  county,  government.  At  Its  first 
session  after  the  adoption  of  tbe  constitu- 
tion, tbe  legislature  passed  an  act  known  as 
the  "McClure  Charter,"  purporting  to  pro- 
vide for  the  government  of  San  Francisco, 
and  to  be  carried  Into  effect  Irreepectlve  of 
any  action  by  the  Inhabitants  of  the  dty. 
St.  1880,  p.  137.  In  Desmond  v.  Dunn,  !i5 
CaX  242,  it  was  held  that  under  the  consti- 
tution the  act  could  not  have  any  effect,  ex- 
cept with  the  consent  of  a  majority  of  the 
electora  of  San  Francisco.  If  it  had  been 
considered  that  the  government  for  San 
Frandsco  was  a  county  government,  this  ar- 
gument would  have  been  InappUcatdc^  and 
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the  court  would  hare  r^^arded  the  prori- 
ilona  of  section  4  of  article  11  as  nifflcient 
to  aiutaln  the  valldltr  of  the  act,  bnt  the  act 
waa  held  Invalid  on  the  ground  that  the 
charter  of  the  city  then  exlatlns  ^onld  re- 
main In  force  until  aopereeded  or  changed 
In  the  mode  prescribed  by  the  constltntlon. 
The  charter  of  San  Frandaco  la  made  up  of 
the  coneoUdatJon  act  and  theTarious  amend- 
ments thereto,  together  with  such  other  stat- 
utes relating  to  the  goremmeut  of  the  city 
and  county,  or  conferring  powers  upon  Ito 
officers,  as  were  in  force  at  the  adoption  of 
the  present  constltntlon.  It  waa  urged  by 
counsel  hi  the  case  last  cited  that  the  '*clt> 
les"  mei^oned  In  section  6  were  c<»p<»ar 
tlons  other  than  consolidated  cities  and 
counties,  and,  therefore,  that  the  clause  was 
not  applIcaUe  te  San  Francisco;  but  It  was 
h^  that  the  dause  In  section  7,  **the  prorl- 
alotts  ia  tlds  constltutfon  aK>UcBble  to  cities, 
and  also  those  applicable  te  conntlea,  so  Car 
as  not  inconsistent  or  not  prohibited  to  cit- 
ies, shall  be  applicable  to  such  consolidated 
goTomment,**  meant  that  such  consolidated 
goTunments  ar^  to  be  regarded  as  cities, 
and  that  "all  the  proylsloDa  of  the  constttu- 
tlrai  which  are  applicable  to  cities  are  like- 
wise applicable  to  consolidated  gerem- 
ments." 

The  dty  of  San  Francisco  was  created,  and 
ito  limits  defined,  by  the  act  of  April  15, 
1830  (St.  1850.  p.  223);  and  section  2  of  that 
act  declared  that  *itae  Inhabttanto  of  the  dty 
of  San  Frandsoo,  within  the  limits  abore  de- 
scribed, shall  be,  and  they  are  hereby  constS- 
tuted,  a  body  politic  and  ooipAate  In  fact 
and  Id  law,  hy  tlie  name  and  style  of  the 
'City  of  San  Fiandsca' "  Section  1  of  tte 
act  ot  Aprs  18.  1856  (St  18B6,  p.  24S>,  com- 
mfHily  known  as  the  "Consolidation  Act,"  by 
Tirtue  of  which  the  preeent  corporate  char- 
acter of  Ban  Fiandsco  exists,  declares,  "The 
ea>p(«ntlott  or  body  politic  and  oorporato  now 
eadstlng  and  known  as  the  Oltj  of  San  Fran- 
dsoo thai!  remain  and  ecmtinue  to  be  a  bo^ 
politic  and  corporate  in  name  and  in  fact, 
by  the  name  of  the  City  and  County  of  San 
Frandseo,'*  etc  nie  effect  of  this  leglsla- 
ttre  acUoQ  was  merely  to  continue,  with 
extended  boondarfes  and  additional  powers, 
the  ctt7  of  San  Frandaco.  which  had  been 
IncOTporated  In  18S0;  and,  although  the  pro- 
Ttslons  of  the  charter  were  in  many  respects 
appropriate  tcx  a  county,  the  enporatim 
thus  created  remained  a  dty,  under  a  dif- 
ferent name,  but  the  inhabitants  of  the  terri- 
tory thus  brooght  under  the  proTlstons  of 
the  dty  charter  weie  not  inrested  with  coun- 
ty goTemmmt.  Fettle  Snperriaors,  ZL 
^  668;  Wood  T.  Blectkm  Com*xs,  58  CaL 
S61.  Section  8  of  article  11,  of  the  constlte- 
tion,  as  originally  adopted,  provided  that 
any  "dty"  containing  a  popol&tloo  of  more 
than  100,000  inhabitants  ml^t  cause  a  free- 
holders^ charter  to  be  framed  for  ite  own 
gorenunenL  Under  this  prorlslon  of  the  con- 
stltntlon  the  Inhabttants  of  San  Fmndseo 


elected  a  board  of  fredioldeis  In  1881^  and 
the  validity  of  this  election,  and  the  power 
of  ibB  boazd  to  feune  a  charter,  wece  uphdd 
in  People  t.  Hoge.  66  CM.  (02,  npon  the 
ground  that,  under  this  section  of  the  con- 
stitution, San  Frandsoo  was  a  dty.  In 
Stands  T.  BOectlon  OMn'rs,  61  Cal.  813,  It 
was  held  that  the  proTldons  of  section  4100 
of  the  PoUtlcal  Code,  aa  amended  In  1881, 
Iqr  whidi  the  time  for  the  dectlon  ol  dty 
and  county,  as  w^  as  othw  offlcen  Ouougb- 
out  the  Btete,  was  changed,  were  applicable 
to  San  Frandsco,  by  virtue  ol  the  clause  la 
section  6  oC  article  11«  that  "dtles  or  towns 
heretofore  organised  shall  be  subject  to  and 
Gontrdled  1^  general  laws."  It  m^  tlwre- 
fore  be  regarded  as  setOed  the  decisions 
of  this  court  that  the  dty  and  county  ot 
San  Frandsoo  is  a  mnnldpal  corporation, 
and.  In  mattws  of  government,  is  to  be  re- 
garded aa  a  dty.  But,  while  the  people  of 
San  Frandsco  an  thus  to  be  regarded  as 
under  a  mnnldpal  govemment,  with  the  r^t 
to  select  officers  to  execute  the  powers  oC 
that  gorenunent  accndlng  to  the  terms  of 
Ite  charts,  the  territory  over  whlt^  that 
goremment  Is  exercised  19  at  the  same  time 
a  county;  and  for  those  purposes  for  which 
county  dBoors  eradse  anUufflty  not  derired 
from  the  charter,  and  disconnected  with  mn- 
nldpal government,  ite  officers  are  properly 
termed  "county  offlcen.*'  Considered  In  Ite 
political  and  Jodidal  rdatUms  to  other  por- 
tions of  the  state,  the  officers  dected  by  Ite 
Toten,  to  the  extent  that  they  aerdse  only 
such  powen  as  sre  given  by  laws  rdatlng 
merely  to  counties,  and  who  do  not  derive 
any  of  their  authority  tarn  the  diarter,  are 
to  he  regarded  as  ooonty  offioen^  as  dlstln- 
gnlahed  from  dty  officers. 

It  Is  not  poBSlUe  to  make  a  hannooious 
construction  of  the  terms  "counlTt"  "dty," 
and  **d^  and  county,"  ss  they  are  used  In 
the  coQstltntion.  The  term  "county"  is  some- 
times used  therein  as  a  geographical  snbdl- 
Tialott  of  the  state;  sometimeB  as  a  political 
division  for  the  exerctee  of  governmental 
functions,  and  to  the  latter  use  it  is  some- 
tlmes  employed  as  the  equivalent  of  "dty 
and  coun^,**  and  somettmes  as  dlstlngnlshed 
thwetrom;  and  the  term  "dty  and  county* 
is  sometimes  used  aa  the  eqnlvaloit  of  'Vstty." 
San  Frandsco  Is  distinctly  recognized  there- 
in as  the  geogr^hlcal  equivalent  ot  a  coun- 
ty, as  to  the  provision  for  the  dectlon  of 
judges  of  the  supalmr  court,  and  for  the 
formation  of  a  district  for  the  dedion  of  a 
railroad  commlsdooer;  and  to  hold  that  It 
Is  not  a  county  for  any  purpose  would  ren- 
der Inoperative  many  provisions  of  the  eon- 
stitntioD,  and  of  the  statutes  of  the  state 
which  have  hecetoftite  be«t  recognised  as 
applicable  to  It.  with  the  result  that  unsus* 
pected  difficulties  end  peiplezttles  would 
arise  to  the  administration  of  jnirtlce.  With- 
out enumerating  many  instances,  it  Is  snO- 
elsat  to  call  attention  to  the  tect  that  than 
wovld  be  to  that  dty  no  pivflsluu  ftr  ft 
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gnaH  Jmr,  w  tor  m,  boud  (tf  egaalbatjon,  or 
far  tbe  anertije  of  any  appellate  Jnrisdlcttoii 
by  the  aaperlor  eiHUt,  or  ftw  tbe  flxetelao  of 
eminent  dtonudn,  or  tm  creating  tbe  Uen  of 
a  Judgment  upon  real  estate,  or  for  the  pitn 
bate  of  wUla,  or  for  filing  artidea  of  tncar> 
poratlon;  and  the  practitioner  viU  readUy 
pKceiTe  tbe  coofnalDn  that  would  reaolt  in 
criminal  Juri^mdenGe.  aa  well  as  In  dTU 
practice^  If  the  city  and  connty  of  8an  l^nn> 
Cisco  la  to  be  exdnded  wherever  tbe  tenn 
"connty"  la  naed. 

Tbe  constitutlmi  of  Ulaaoorl  proTlded  for 
the  extenalMi  of  tbe  Umita  of  tbe  dty  at 
BL  UmiB,  and  Ita  incorporatlaa  into  a  sep- 
arate and  distinct  body  politic,  under  a  diar* 
tar  to  be  ftamed  by  a  board  otC  treeboldera, 
and  tbat  It  alunild  be  Indepuident  of  tbe 
coonly  of  St  Louis.  AJter  Its  orSanlsatlcm 
under  a  ebnrto-  thus  framed,  the  soTtmor 
appcdnted  a  staerUt  for  it,  v^ea  the  gravid 
l^t  by  Its  (MTganlsattaa  It  became  a  new 
ceonty.  or  political  anbdlTWon  of  the  state. 
"Hie  right  of  tbla  appotntee  to  exercise  the 
office  was  presented  In  State  t.  innn.  4 
Mo.  App.  847,  and  in  discosslDg  the  character 
of  the  new  body  politic  tbe  ocmrt  said:  •Tbe 
questkm  In  thia  eaae  la  not  irtietber  the  dtr 
of  Bt  Looto,  aa  now  Mganlied  andw  tbe 
scbMne  and  darter,  is  a  eoonty,  la  tlu  sense 
In  whidj  that  word  is  used  in  tbe  eonatttn- 
tioa  to  describe  the  oormal  coonty  of  tbe 
state.  It  is  not  mA  a  eonaty.  It  has  not, 
nor  was  it  intended  to  hare,  a  county  eoort, 
and  it  has  a  chief  enentlTe  and  two  hoaaes 
at  legUatlOD.  In  aptte  of  these  and  other 
f eatnree  wbicb  dMlngaUi  it  from  tbe  Dor- 
mal  county.  It  aiay  be  a  county  so  far  am  t» 
keep  op  a  relation  aa  such  to  the  rest  at 
the  state.  It  may  be  a  part  of  the  gnmal 
county  aystem,  and  it  la  so  unleaa  the  fram- 
era  at  the  cmstltutkn  Intended  to  segregate 
it,  and  to  disserer  In  the  case  of  St  Ziouls 
that  coonty  idattoa  wUch  every  other  por- 
tlea  of  tbe  state  bears  to  tbe  state.  Because 
tbe  orgalilsaUoa  at  this  body  an  a  dty  Is 
pKoaonnced,  and  ita  features  atrangly  mark- 
ed, and  because  they  thus  reduce  ita  attri- 
butes as  a  eonnty  Into  comparative  inslg- 
niflcaQce,  It  does  not  follow  that  the  latter 
do  not  eiiat;  and  It  cannot  be  denied  tliat 
it  Is  a  eonnty,  in  tlie  soise  tn  wtaieb  that 
term  is  used,  when,  if  not  a  d^nition,  at 
least  tlie  nearast  approach  to  a  deflnitton 
wlilch  tbe  constitad(m  aflwds,  la  attempted, 
— 'a  legal  subdlTiaiMi  of  the  atate.*  Unleaa 
the  words  are  pbiltt,  it  cannot  lie  held  that 
the  ewiTeiitlon  intended  to  create  a  poUtI* 
cal  body  which  should  be  outside  of  that 
eonnty  system  which  prevails,  not  only  in 
this  state,  but  thnm^iont  the  country.  The 
researches  at  the  counsel  tor  tbe  relat(w 
have  not  enabled  them  to  find  any  instance 
la  tbe  United  Btatea  at  a  municipal  corpora- 
tion  which  la  not  either  within  some  coonty, 
ot  which  dooB  mat  Itsdf  bsar  a  eonnty  rela- 
tkB  to  tba  state.  Macb  of  the  reasoning  of 
tbe  mator  fespUea  tbat  the  city  otf  St  hmdm 


cannot  be  a  eo«B^  beeaose  It  Is  a  dty,  bat 
it  wlU  readily  be  admitted  that  tbe  fram* 
&rm  ot  the  conatltatlon  could  bare  made  It  a 
city,  and  also  bare  made  It  a  county.  That 
they  have  not  dime  so  most  be  shown  by 
the  proTisiMis  of  the  oMwdtntlon.  not  by  ar- 
gtting  that  It  cannot  be  a  coonty  becauae  It 
is  a  city.  Tbe  fact  that  a  coun^  essen- 
tlaUy  dUfttn  from  a  dty  does  not  proTO  that 
a  dty  may  not  contain  tbe  features  at  a 
county  organisatloa.  Cities  and  coontlea 
may  be  distinct  oiganbntlons  In  the  state 
generally,  but  tbe  constltntlon  may  by  ape- 
dal  proTlsioaa  establish  a  body  which  shall 
haTe  the  peculiar  poWMS  ud  obligationa  of 
a  municipal  corporation,  propter ly  so  called, 
and  yet  shall  bear  those  rdations  to  the 
sovereign  pow«r  whldi  constitute  a  coonty." 

Fiior  to  tbe  eaactment  of  the  oonsoildatimi 
act  tbe  eonnty  at  San  Frandsoo  esteaded  to 
San  Francisqnlto  cieeb  en  the  sooth,  bat  by 
that  act  tbe  boundaries  of  the  dty  were  an- 
laved  to  thdr  present  extoit;  and  sectkm  0 
of  the  schedule  awkexed  to  the  ad  pioTlded 
that  "there  absU  be  formed  out  ot  the  south- 
ern portion  at  tbe  ceon^  at  San  Frandeco  a 
new  coonty,  to  be  caSed  San  Mateo."  These 
wae  no  eipms  dedaiattaa  that  tbe  wmafaiing 
territflcy  wiiieh  was  placed  under  municipal 
government  should  cease  to  be  the  county  of 
San  Ftmndseo,  nor  was  tbn«  any  further  dee- 
ignatbia  by  die  legisbuare  of  tbe  coonty  boond- 
arles  nntU  the  adoption  of  tbe  Political  Code 
In  1872,  but  tbe  limitation  of  the  new  comity 
to  the  '^sootbem  portlaB'*  c<  the  eonnty  of  San 
Frandsco  implies  that  the  ether  portion  eon- 
tinned  to  remain  the  eonnty  of  San  Frandsee 
aa  betor&  Seetlaa  8801  of  the  PoUtleal  Gods 
defines  a  coonty  as  "the  laisest  divlilon  of  tbe 
atate  liavlng  corporate  powers**  and  secUon 
S90e  dedam,  ^"hlm  state  ta  divided  Into  oood- 
tliea,  named,  boonded  and  conatttntsd  as  pao> 
Tided  in  this  title,"  and  tbe  nanes  and  bomd- 
artea  of  the  serend  couitlcs  are  glvai  In  aee- 
tion  380B;  and  tbe  sncoecdtais  BScUoaa  Sec- 
tion 8950  gives  the  bondariea  of  the  terrttoiy 
which  remained  at  tbe  coonty  of  San  Fands* 
CM  after  ita  InhaUtants  bad  been  mcoiparated 
Into  a  mnnldpal  corporation  mider  tbe  cm- 
Bolidatlw  act,  and  tbe  name  given  to  this  ter- 
ritory is  "San  Fmndsco  (Gt^  and  Ooanty).** 
By  these  seffttons  territory  waa  dedated 
to  be  one  of  the  coontlea  of  the  state,  and  eoi^ 
tinned  to  be  snch  coon^  until  the  adoption  at 
the  present  constltntlon.  In  which  (article  U, 
S  1)  It  Is  dedared,  "The  sevoal  ooontlee  aa 
they  now  exist  are  hereby  recognised  aa  legal 
sobdlvtslons  of  the  state."  Title  2  of  part  4 
of  the  Political  Oode  is  devoted  to  **tbe  gomm> 
molt  of  coontlea,"  and  In  chapter  3  of  that 
title  are  found  pnvislanB  deaignatSng  the  of- 
flceis  of  a  coonty,  and  preaolblng  tbeir  pow- 
ers and  duties.  Until  this  portton  of  tbe  E\>- 
lltlcal  Oode  waa  superseded  by  the  coonty  gov- 
ernment act.  It  was  the  only  statute  of  tbe 
state  which  defined  tbe  powers  and  duOes  of 
certain  dBco*  deeicd  by  tbe  votom  of  Ban 
Fmndsee,  and  tipon  the  wnmnHiwut  of  tbn  aam- 
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tj  SD'TCniinwt  act  tbat  statute  alow  became 
the  aonro  from  whlcb  thetn^  (dfleen  lum  d»- 
itn4  tbelr  powen.  San  Fmnclaco  ttawe- 
fon  tntli  a  dt7  and  a  county,  md,  alOKNi^ 
tbs  boandartea  ot  tbe  two  bodJes  eoipomte  an 
cotaddent,  the  electon  within  this  tncltDiy 
rote  for  oOoan  wboae  aathailty  and  AmctloiiB 
are  derlvad  exchudvdy  from  the  charter  of  the 
city,  and  al»  for  officii  wboee  powen  and 
dnUea  are  preacrlbed  goaeral  law^  and  up- 
on which  the  charter  is  sUenL  It  must  follow 
from  this  that  some  of  lis  offlcers  axe  city  of- 
flccn,  and  otbera  are  county  offlceiB.  There  la 
nothing  nnuniBl  or  incooaistent  In  this.  Tue 
*^BOTeniineiit"  of  tiie  city  la  monldiial.  and  tbe 
officers  who  are  to  exerdee  that  goveinment 
are  manidpaJ  officen;  bat  me  territory  m 
which  tbat  goremment  la  exerciaed  Is  still  a 
part  at  the  state,  and,  for  all  pnrposes  other 
Uian  xmuUc^  goTemmeot,  Is  subject  to  its 
oontn^  with  the  riebt  on  the  part  of  tbe  state 
to  authorise  tbe  eiectloa  tberebi  vt  such  of- 
fleers  as  may  be  required  to  execute  Its  gcsmal 
laws,  or  to  perform  anch  funetloBidlaemneeted 
with  the  moDlcipal  government  aa  may  pertain 
to  the  goramnokt  of  the  statew  It  would  not 
be  coDtePded,  If  tiie  dty  was  (mt7  ft  portion  of 
the  coun^,  orlf  a  oonnty  ahoold  be  compoaed 
a»tlrely  of  Incorporated  eitlee,  that  the  state 
would  be  predoded  from  anthoriaing  the  elec- 
tli»  by^  tbe  TOten  of  the  coonty  of  <Mleen  to 
cany  ont  tboee  proTlal<ms  of  Ita  laws  wUcb 
pwtBln  to  the  state  at  large,  and  which  have 
no  connection  with  mnnlc^ial  aflalrs,  and  this 
rale  is  not  changed  whoe  the  comty  consists 
«(  a  single  city  tnetead  of  several.  Although 
the  same  body  ot  voters  choaee  the  different 
officeiB.  the  fanctioiis  of  the  offlcers  chosen  b7 
tbem  are  dlstiitct  In  their  natare,  and  tbe  cbar- 
acter  of  tbe  officers  must  be  determined  by  the 
source  of  their  authority  and  tbe  functtooa  they 
are  to  exerclae. 

Sectkm  S  of  article  U  of  tbe  constltodon 
dedares,  "The  leglslatm^  by  genend  and  nnl- 
fonn  laws  stutfl  provide  for  the  election  or  ap- 
potntmoit  In  the  several  conntles  of  boards  of 
anpervlaorB,  sheriffs,  coonty  daks,  district  at- 
tomeya,  and  socb  other  conn^,  township  and 
■nmlcipal  ofllcos  as  public  coayenloice  may 
require-"  In  obedience  to  thia  direction  the 
lulsliiliim  passed  the  comrty  government  act 
tt  dedaring  what  county  offlcers  shall 

be  elected,  tn  whlcb  are  included  those  desig- 
nated In  tbe  above  section,  prescribing  their 
totleit  and  flxlng  tb^  term  of  office  at  four 
ycATs.  Some  of  the  offlceis  whose  election  is 
time  antboriaed  are  the  same  In  name,  and  are 
given  the  mxae  at  similar  fonctioiiB,  as  are  of- 
flcers anthorixed  by  the  conaoUdatlon  act  to  be 
elected  In  San  Frandsoo,  while  otheTB  whose 
afectka  is  aathoilzed  by  each  of  tbeee  stat- 
■tea  bave  no  antborlty  except  tbat  which  Is 
gfTcn  In  tbe  county  (povenuaent  set  On  tbe 
mttk&T  hsnd.  the  conaoUdatioQ  act  anfborisea  the 
election  of  aeraal  offioen  wboee  dectlon  Is 
■ot  antboriaed  by  tbe  oonnty  govemraetit  act, 
and  who  an  not  aamed  thaetai  as  ceonty  o<- 
teOL  Ttaoaa  nOeni  whose  aleetlon  la  waXbot' 


laed  by  eadi  of  tbese  statutes,  but  wJio  aie  n- 
Qulrad  by  tbe  ennsolldatlop  act  to  perfonn  the 
duties  therein  prescribed,  do  not  cease  to  be 
monldpal  cffieeca  because,  under  tbe  ooonly 
govermnent  act,  similar  duties  are  prescribed 
for  county  officers  of  the  same  name.  To  the 
extent  that  theae  (dicers  are  a  eompcoeot  part 
of  the  municipal  govemment,  they  are  munic- 
ipal officers,  and  do  not  cease  to  be  such  by 
reason  of  the  fact  that  other  tooctlons  whicta 
pertain  to  county  offlcos  are  Imposed  upon 
them.  Tbe  guaranty  given  to  tbe  dty  and 
county  «C  San  rmndaoo  by  tbe  oonstltntlon, 
of  tbe  rl^  to  ocmtlnne  ta  government  under 
tbe  charter  wfateh  It  tadd  at  the  adi^tloD  at 
tbat  Instium^t  until  It  shall  adopt  anotber,  tn- 
dudlng  tbe  right  given  by  tbat  duulw  to 
change  its  cfflcen  every  two  years  If  It  shall 
so  elect,  cannot  be  taken  away  by  the  leglala- 
ture  under  the  form  of  Imposing  upon  these  of- 
flcers certain  ftmctloos  exercised  by  comity  of- 
flcers In  other  oountke  of  the  state,  and  hxlng 
the  term  of  snch  coonty  offlcers  at  four  years. 
But,  aa  tbe  terrltoiy  thus  placed  under  munic- 
ipal govenunent  stiU  remains  a  county,  and 
is  not  tahen  ont  of  tbe  ctwtnl  of  tbe  state  Dor 
all  porposes  not  embraced  within  tbe  scope  of 
municipal  govemmcot,  the  eotbarlzatltm  ti>e 
leglslatare  of  an  election  by  the  voters  ot  diat 
territory  for  officers  to  carry  out  these  lews 
dosa  not  make  the  persona  so  elected  city  of- 
ficers. Tb»  constitntlcn  has  dedared  that  cer- 
tain offlcers  sball  be  elected  within  each  coun- 
ty, and.  If  San  Francisco  la  a  oonnty,  the  legis- 
lature  Is  antboriaed  to  provide  for  the  election 
of  these  officers  by  tta  votere.  and  Is  not  pre- 
dnded  therefrom  by  the  fact  that  they  are  vot- 
ed for  by  the  electors  of  the  muulcipaJlty  at 
the  same  time  with  the  election  of  Ite  munic- 
ipal officers.  Prior  to  1876  the  voters  of  San 
Francisco  elected  one  of  the  members  of  the 
board  ot  state  tiarbor  commlssLoners.  but  that 
fact  did  not  constitute  him  9  dty  officer. 

The  offlcers  of  the  dty  and  county  of  San 
Franclaco  are  designated  Id  the  act  of  April  'Z, 
Itm  (St  18tt&-tW;,  p.  718),  as  fdiows;  **Thefe 
shall  be  elected  hereafter  for  the  city  and 
county  of  Han  Francisco,  by  the  qualitled 
electors  thereof,  at  tbe  times  lieretnafteT  men- 
tioned, and  in  the  manner  prescribed  by  law 
for  the  electloD  of  state  and  county  officers, 
one  mayor,  who  shall  be  ex  officio  president 
at  the  board  of  supervisors,  a  county  Judge, 
police  Judge,  an  attorney  and  counsellor,  pro- 
bate judge,  district  attorney,  atieriff,  county 
derk,  recOTder,  treasurer,  andltor,  tax  col- 
lector, assessor,  coroner,  public  admiolstra- 
tor,  surveyor,  superintendent  of  common 
schools,  superinteiMlent  ot  public  streets,  high- 
ways and  squares,  chief  of  police,  harbor  mas- 
ter and  state  harbor  commlsaloner.  There 
ahall  be  deeted  in  each  of  the  twelve  present 
election  districta  of  said  city  and  county, 
which  shall  hereafter  constitute  municipal 
districts,  and  be  designated  and  Imown  In 
law  as  wards,  by  the  qnalltted  electors  tba«- 
of,  one  supervisor  and  one  sctaool  director." 
Ite  term  oC  affiee  tor  ttiese  omoera  waa  Aaced 
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by  the  act  at  two  years.  Tbe  time  for  tbelr 
election  was  subsequently  dunged,  and  la 
now  fixed  by  section  4109  of  the  Political  Oode. 
Ttie  ofllces  of  county  Judge  and  probate  judge 
were  aboUsbed  by  the  constltotiim,  and  that 
of  harbor  master  by  statute.  The  police  judge 
has  been  superseded  by  tbe  judges  of  the 
police  court,  and  c«taln  changes  hare  been 
made  in  the  mode  of  electing  superrlsora. 
The  chief  of  police  and  the  state  bart>or  com- 
missioner hare  ceased  to  be  dectlve  officers. 
It  will  be  obaerred  that  this  statute  does  not 
declare  that  these  are  city  officers,  or  are  offi- 
cers of  tbe  and  count?,  but  merely  that 
these  officers  "shall  be  elected  for  the  <dty 
and  county  of  San  Francisco,  by  the  qualified 
electors  tbereoT';  leaving  the  character  of  the 
officer,  whether  he  Is  to  be  denominated  a 
county  officer  or  a  monicipal  officer,  to  be 
determined  by  the  nature  of  the  duties  he  Is 
to  perform,  and  the  source  from  which  he 
derives  bis  autbwlty.  Of  the  office  above 
enumerated,  the  mayor,  attorney,  and  coun- 
selor, sometimes  styled  "City  and  County  At- 
torney" (see  St  l«71-7a,  p.  232),  superintend- 
ent of  public  streets,  highways,  and  squares, 
and  school  directors,  are  not  named  in  the 
comity  government  act  as  coun^  officers,  and 
consequently  cannot  be  subject  to  the  pro- 
visions of  that  statute.  Judges  of  the  police 
court  are  not  named  in  the  county  govern- 
ment act  eith«'  as  county  or  township  offi- 
cers, and  no  provision  Is  found  therein  rel- 
ative to  their  duties  or  term  of  office.  This 
amrt  lias  Its  existence  by  virtue  of  section  1 
of  article  6  of  the  constitution,  which  author- 
izes the  legislature  to  establish  Inferior  courts 
in  any  incorporated  city,  town,  or  city  and 
county;  and  the  act  establishing  it  In  the  city 
and  county  of  San  Francisco  (St  18»3,  p.  9) 
declares  that  the  court  "shall  consist  of  four 
Judges,  who  shall  be  elected  at  the  general 
election  held  according  to  law,  each  of 
whom  shall  hold  office  for  the  term  of  two 
years."  The  treasurer,  auditor,  tax  collector, 
and  surveyor  are  designated  In  the  consolida- 
tion act  as  officers  of  the  municipality,  and 
are  required  to  perform  certain  municipal 
duties  which  are  not  required  from  county 
officers  who  are  elected  for  these  offices  in 
their  respective  counties.  In  addition  to 
these  duties  the  treasurer  Is  constltnted  a 
part  of  the  appointing  i>ower  (or  the  license 
collector  (St  1S71-72,  p.  736);  the  auditor 
Is  made  a  member  al  the  board  of  new  city 
hall  commissioners  (St  1S76-76,  p.  461);  and 
tbe  auditor,  the  tax  collector,  and  the  city 
and  county  snrreyor  are  members  of  tbe 
board  of  election  commlsslonoii  for  the  dty 
and  county  (St.  18n-78.  p."  2»9).  If  It 
ahonld  be  held  that  tbeae  are  merely  the 
officers  designated  by  tbaao  names  In  the 
county  fcovemment  act.  It  would  follow  that 
their  functions  would  be  solely  those  given 
In  that  act,  and  not  those  given  In  the  coo- 
•<^datton  act;  otherwise  the  county  govern- 
meat  act  would  cease  to  be  uniform  In  its 
appUcatkm  to  tbeae  officers  in  all  tbe  conn- 


tlea  of  the  state,  and  would  have  Oe  affect 
to  repeal  the  provisions  of  the  ebaiter  re- 
quiring them  to  exerc'se  these  monicipal 
foiictl(»is.  The  fupenrlsors  autliorlced  by  the 
couBoUdadon  act  to  be  tiected  do  not  con- 
stitute the  same  body  as  that  autborlsed  by 
the  county  government  act  although  tbey 
bear  the  same  name.  The  board  of  supervi*- 
ots  authorized  by  the  consolidation  act  Is  for 
the  government  of  the  city  and  county,  and 
consists  of  11!  members,  while  the  board  of 
supervisors  authorized  tor  a  coun^  consists 
of  only  C  members,  and  exercises  functions 
peculiarly  appropriate  to  a  county,  but  lias 
not  the  authority  required  tar  providing  'o^ 
the  wants  of  a  city. 

Section  11  ot  article  6  of  the  cMistitiitjon 
vests  in  Justices  of  the  peace  a  part  of  tbe 
judicial  power  of  the  state,  and  makes  tbem 
a  part  of  the  Judicial  departm^t  of  the  state 
(People  V.  Ransom.  68  CaL  658);  and  aec- 
tlon  IX  of  the  same  article  declares,  *^be 
l^slatnre  shall  determine  the  number  of 
Justices  of  the  peace  to  be  elected  In  town- 
ships. Incorporated  cities  and  towns,  or  cities 
and  connties,  and  shall  fix  by  law  the  pow- 
ers, duties  and  responslbilltlCT  of  Justices  of 
the  peace."  Section  8  of  article  22  declares. 
"All  coarts  now  existing,  save  Justices*  and 
police  coarts,  are  hereby  abolished";  and  sec- 
tion 11  of  the  edme  article  declares:  "All 
laws  relative  to  the  present  Judicial  system 
of  the  state  shall  be  applicable  to  tbe  Jtidi- 
ctal  system  created  by  this  constitution  na- 
tU  changed  by  leglalatdon."  By  these  provi- 
sions the  justices*  courts  In  existence  at  the 
adoption  of  the  constitutlcHi  were  continued 
as  a  part  of  the  Judicial  system  of  the  state 
established  by  that  Instrument,  and  tbe  laws 
relative  to  those  courts,  as  well  those  provid- 
ing for  their  organisation  as  those  wblcb  de- 
fine their  powers  and  duties,  were  contlnned 
In  force  until  they  should  be  changed  by  the 
legislature.  By  the  act  of  March  28,  1866 
(St  1865-d6,  p.  423),  a  justices*  court  was 
created  for  the  city  and  county  of  San  F*ran- 
dsco.  tor  which  five  Justices  of  tbe  p^ce 
were  to  be  elected  by  the  electors  of  tbe  city 
and  county  at  large  for  tbe  term  of  two 
years;  and  the  division  of  the  city  and  coun- 
ty into  townships  for  the  purpose  of  elect- 
ing justices  ot  the  peace  and  constables, 
which  was  authorised  by  section  6  of  the  con- 
solidation ac^  as  amended  by  the  act  of 
April  18,  1857  (St  1857,  p.  2m,  was  aboUsh- 
ed.  This  act  was  fnrtber  amended  by  the 
act  of  Febmaiy  10,  1870  (St  1889-70,  p.  56). 
and  1^  sectlMi  12  thereof  the  office  of  con- 
staMe  in  said  city  and  county  was  abollsbed. 
These  acts  wm  In  force  at  the  adoptton  of 
tlM  constttotlon,  and.  as  seen  above,  are  yet 
in  force,  unless  tb^  have  been  changed  by 
the  lejdslature.  Section  11  of  article  6.  above 
quoted,  rect^izes  the  propriety  of  different 
HMTOVisions  for  Justices  itf  the  peace  In  t»wn- 
shlps  and  incorporated  cities,  or  titles  and 
connties;  and.  at  tbe  first  seasSmi  of  the 
legbdatnre  after  tbe  adoption  of  the  const!- 
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tntloii*  that  bodj  lerlsed  title  1  of  part  1  of 
the  Code  of  CHtU  Procedure,  and  In  chapter 
5  Msixmed  to  eomjiity  with  the  directions  of 
the  above  aectlon  of  the  consdtatlon,  and 
ftzed  the  term  of  ofDce  ot  JiuUeee  of  tbe 
peace  at  two  jma.  Sectkni  8S  declares, 
'There  shall  be  In  every  ct^  and  county  of 
more  than  one  famidnd  thousand  population 
a  justice's  court,  for  which  five  justices  of 
the  peace  shall  be  elected,  by  the  qualified 
electors  of  such  dty  and  county,  at  the  gm- 
eral  election  nert  preceding  the  ezplratlou 
of  the  terms  ot  office  of  their  predecrasors.** 
It  Is  sugKested,  rather  lhan  argued,  by  coun- 
sel herein,  that  this  act  la  nnconstltnlloDal; 
but,  without  passing  upon  this  question.  It 
Is  sufficient  to  say  that,  if  it  should  be  so 
held.  It  would  fidlow  that  the  above  laws 
relative  to  San  Frandsco  in  force  at  the 
adoption  of  the  ccustttntlon  woe  not  Ui«e- 
by  changed,  but  still  remain  in  force,  unless 
they  have  been  superseded  by  other  legisla- 
tion. This  act  was  considered  by  this  court 
in  People  v.  Bansom,  supra,  and  was  held 
constitutional,  so  far  as  the  matter  then  be- 
fore the  court  was  omcemed. 

Section  58  of  the  county  goremmoit  act 
of  1S93  (St  1888,  p.  36Q  declarea  the  cAcexs 
of  a  towuBhip  to  be  two  Justices  of  the  peace 
and  two  constables,  and  directs  the  board  of 
snperrison  of  each  county  to  divide  their 
respective  coimUes  into  townships  for  the 
purpose  of  electing  Justices  of  the  peace  and 
constables.  The  l^ielature  has  never  made 
the  provlaion  tar  townsnlp  organisation  au- 
thorized by  section  4  of  article  11,  and  the 
township  which  Is  authorized  by  section  68 
of  the  county  government  act  is  only  a  geo- 
graphical snbdlvlalon  of  the  county  "for  the 
porpose  of  electing  Justices  of  the  peace  and 
constables,"  and  does  not  possess  any  at- 
tribute* of  government  to  be  exercised  by 
an  officer.  See  Bx  parte  Wall,  48  Cai. 
•27\).  As  the  city  and  coimly  of  San  Fran- 
Cisco  is  under  a  municipal  government,  and 
as  there  Is  no  board  of  supervisors  for 
the  "county"  ctf  San  Francisco,  there  Is  no 
authori^  for  the  division  of  the  dty  and 
county  into  townships,  and  there  has  been 
no  sucb  division,  and  consequently  these 
provisions  of  section  68  tor  the  officers  of  a 
township,  as  well  as  the  provisions  of  section 
60  for  the  election  of  township  offlcen,  are 
inapplicable.  It  is  not  ccntended  that  Uiere 
is  any  authority  for  the  dectlon  of  a  con- 
stable In  San  Francisco.  Bven  If  a  Justice 
of  the  pence  could,  by  any  constmcUon,  be 
styled  a  "county  officer,"  he  has  not  been 
classed  with  the  county  officers  numerated 
In  section  67  of  the  county  government  act, 
but.  by  section  68  of  that  act,  has  been  spe* 
cifically  declared  a  township  irfScer.  But 
as  we  have  above  seen,  there  is  no  provision 
for  township  officers  In  San  Francisca 

Being  a  part  of  ^e  Judicial  system  of  tbe 
state.  Justices  of  the  p&Loe  are  not  Included 
in  tbe  system  of  county  government  which 
the  leslBlatnre  Is  directed  to  establlA  and 


cause  to  be  uniform  throo^out  the  state, 
and  provisions  relating  to  their  election  and 
term  of  office,  as  well  as  those  relating  to 
their  powors  and  duties,  are  more  an^ruprl- 
ately  placed  In  laws  rdatlng  to  the  judicial 
department  than  In  those  relating  to  the  sys- 
t«n  of  county  government.  The  dlffoent 
provisions  in  the  constttntion  relating  to  ttae 
powers,  duties,  responsibilities,  and  election 
of  justlcoi  of  the  peace  are  fbtmd  In  article 
6,  which  treats  exclusively  of  the  Judicial 
department  Thwe  la  no  provision  In  this 
article,  or  In  the  article  rdating  to  the  Ic^s- 
latlve  department  which  requires  that  the 
term  of  office  of  a  justice  of  the  peace  shall 
be  the  same  in  all  parts  of  the  state;  and 
there  are  many  reasons  why  the  powers  and 
duties  of  this  officer,  as  well  as  his  term  of 
office,  shonld  be  dUfereut  in  an  incorporated 
dty  tnm  those  applicable  to  a  sparsely-set- 
tled township.  Section  10  of  article  22  de* 
dares  that  judicial  officers  shall  be  elected 
at  the  time  and  In  the  manner  that  state  of- 
ficers are  elected,  but  there  Is  no  require- 
ment that,  tbe  term  of  office  of  such  judicial 
officers  as  the  legislature  may  authorize  to 
be  elected  shall  be  uniform  throughout  the 
state.  The  provision  in  section  11  of  artide 
6  that  the  legislature  shall  determine  tbe 
number  of 'justices  of  the  peace  to  be  dect- 
ed  In  towuBhips,  incorporated  dties,  and 
towns,  or  lncori>orated  dtles  and  conntles, 
shows  that  It  was  not  Intended  that  the 
laws  relating  to  this  portion  of  the  judicial 
system  should  be  uniform  throughout  the 
state,  but  the  number  for  each  of  these  sub- 
divisions or  bodies  corporate  is  to  be  fixed 
by  the  legislature  as  It  may  deem  applicable 
to  their  respective  needs.  TtUs  provision 
recognises  the  necessity  of  different  provi- 
sions tor  these  bodies,  and.  In  the  absence 
of  constitutional  restriction,  gives  to  the  leg^ 
Islatnre  the  power  to  adapt  Its  laws  to  their 
respective  conditions.  Tlie  further  provi- 
sion In  section  11  that  the  l^slatnre  shaU 
"fix  by  law  the  powers,  duties  and  responsi- 
bilities of  justices  of  tbe  peace,"  Is  limited 
by  section  25  of  article  4,  which  prohibits 
that  body  from  passing  a  local  or  special 
law  "regulating  tbe  jurisdiction  and  duties 
of  Justices  of  the  peace,  police  Judges  and 
constables,"  and  by  section  11  of  artide  1, 
that  "All  laws  of  a  general  nature  shall  have 
a  uniform  operation."  The  term  of  office 
of  an  officer  la,  however,  entirely  distinct 
from  his  Jntisdlctlon  or  duties;  and  a  law 
of  a  general  nature  has  a  uniform  operation, 
If  it  affects  all  the  Individuals  of  a  class  for 
which  the  legislature  Is  authorized  to  make 
specific  laws.  The  act  of  March  18,  18S5 
(St  1886,  p.  218)>  gives  to  the  police  courts 
thoeln  created  certain  exclusive  jurisdic- 
tion of  natters  which  by  the  general  law  la 
vested  In  Justices  of  the  peace;  and  in  Peo- 
ple V.  Henshaw,  76  GaL  436,  18  Pa&  413, 
this  act  was  snstiUned  and  hdd  not  to  be  a 
local  or  special  law.  The  act  creating  the 
police  court  for  the  city  and  county  of  San 
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Fnmdsco  eonftn  upon  it  evtaln  Jnrtoffle- 
tkHi  which  Is  eteewhere  exo^sed  Iff  Justt- 
c«s*  coorts.  Prom  these  coaelderBtloiiB  tt 
must  tM  held  that  the  proTtBfoti  In  the  coub- 
ty  gOTemment  act  ttxlng  the  term  of  ofllee 
of  JuBttces  of  tiM  peace  for  the  townships  In- 
to which  the  several  connUes  are  divided  at 
foor  years  does  not  apply  t»  the  Jtwdces  4rf 
the  peace  elected  for  the  dty  and  eoanty 
of  San  Francisco. 

We  hold,  therefore,  that  the  term  of  oflBce 
of  the  foregoing  municipal  officers,  and  also 
of  the  Judges  of  the  police  court,  and  of  the 
jnsttces  ot  the  peace  who  were  elected  at 
the  ^neral  election  In  1804,  has  not  been 
changed  by  the  cotraty  government  act  and 
that  an  election  for  their  sneceBWHrs  must  be 
held  at  the  coming  general  election.  Ttiv 
term  of  office  of  the  assessor  was  made  fonr 
7eara  1^  section  4109  of  the  PoHtlcal  Code, 
upon  its  adoption  In  1872,  and  section  3 
of  article  9  of  the  constltntlon  the  snper- 
intendent  of  Bcboola  la  to  be  elected  at  each 
gnbematorlat  election.  Under  these  provi- 
sions these  officers  were  elected  In  IHW  for 
the  term  of  four  years.  The  district  attor- 
ney, sheriff,  county  clerk,  county  recorder, 
coroner,  and  public  administrator  are  offi- 
cers whose  powers  and  duties  are  given  by 
the  county  government  act,  or  b^  other  gen- 
eral laws,  and  do  not  derive  any  authority 
from  the  coasotidation  act,  or  exercise  any 
function  In  the  mnnlcipal  government,  of 
San  Frandsoo.  These  officers  are  therefore 
connty  officers,  and  their  term  of  office,  as 
well  as  the  time  of  their  eleetlcm,  are  those 
provided  by  the  connty  government  act. 
The  demurrer  to  the  ctmiplftlnt  was  thet«- 
fore  pn^erty  sustained,  upon  the  ground 
that  it  was  necessary  for  the  defendants  to 
make  preparation  for  the  election  of  mn- 
nlcipal facers  at  the  coming  general  elec- 
tion.  The  Jndgmait  Is  affirmed. 

We  concur:  MeFARLAND,  J.;  HBIN- 
SHAW,  J.;  VANPLBBT.J.;  GAROUTTB,  J. 

TEMPLE],  J.  (dissenting).  I  am  tmable  to 
agree  wlHi  tbe  conclusion  reached  by  my  asso- 
ciates. I  fully  concur,  however,  In  the  view 
that  the  consolidated  ctty  and  comity  is  a  mu- 
nicipal corporation.  The  conscrtldatlon  act  of 
1S56  realized  the  hitendai  stated  In  ite  title. 
It  repealed  the  eeveral  charters  theretofore  ex- 
isting of  the  dty,  and  It  consolidated  the  gov- 
ernment of  the  dty  and  the  county.  The  two 
governments  were  merged,  and  both,  so  far  as 
rights  and  liabilities  and  pubUc  ftmctlons  were 
concerned,  were  continued  In  a  new  corpora- 
tion then  created,— the  consolidated  city  and 
coimty.  It  succeeded  to  all  the  property  rights 
and  llaUlitlea  of  both,  and  Its  officere  perfcnro- 
ed  all  the  functions  which  had  been  performed 
by  county  officers,  and  also  all  the  functions 
imposed  upon  them  which  were  pnrety  munlc- 
IpaL  All  were,  however,  the  officers  of  the 
municipal  corporation.  In  no  sense  can  ft  be 
Bald  that  some  were  connty  officers,  and  that 


some  were  dty  offlcers.  Tbe  sheriff  and  com- 
ty  deric  are  as  much  officers  of  the  mtmhJpal 
corporaOoo  as  the  mayor  or  tne  police  JuSge. 
Whatever  may  be  said  of  tbebr  powoa  and  du- 
ties, they  are  part  and  parcel  of  the  corpomte 
organization  known  as  t3ie**CSty  and  Oountyof 
Ban  Francisco."  Any  one  officer  to  no  leas  so 
than  another.  The  legMatnre  coma  t&en  hav« 
made  of  the  new  corporation  anything  ft  dioee, 
and  It  chose  to  create  a  constrtldated  goven- 
ment,  upon  which  it  Imposed  tbe  duties,  and 
to  which  tt  granted  the  powers,  both  ot  a  dty 
and  of  a  county.  It  was  thus  enabled  to  main- 
tain the  relation  of  the  state  to  the  territory 
as  a  county,  and  to  give  to  the  hihaMtants  tbe 
benefit  of  a  dty  govemmoit  But  the  affirms 
of  the  consolidated  government,  who  had  the 
powers  and  performed  the  duties  daewhm 
performed  by  county  officers,  did  so  as  of- 
flcers at  the  new  consolidated  mumdpaltty. 
These  powers  and  duties  were  eipremly  con- 
ferred upon  them  In  Hie  act  of  lSi6  as  officers 
of  the  munlclpatlty.  Section  4  of  that  act  pro- 
vides, "All  the  existing  provisions  of  law  de- 
fining the  powers  and  duties  of  connty  officer^ 
except  those  relating  to  stipervlBorBand  boards 
of  superrlsors,  so  far  as  the  same  are  not  re- 
pealed or  altered  by  the  provisions  of  this  act, 
shall  be  considered  as  applicable  to  officers  of 
tba  said  dty  and  comity  of  San  Francisco,  act- 
ing or  elected  under  this  act"  We  cannot. 
IhereAire,  sdect  certain  officers,  and  say  ffiat 
they  are  cotmty  officers,  and  of  others  that 
they  are  dty  oflfteers;  for  all  are  mnnkdpo}  of- 
flcers, and  mimtdpel  offlcers  ot^.  Therefore, 
If  tt  be  true  that  the  l^Ishiture  cannot  In  this 
mode  change  the  terms  of  the  offlcers  of  tbe 
municipality,  because  that  would  be  to  alt^ 
the  charter,  this  law  can  have  no  appUcatfaM 
to  the  dty  and  connty  of  San  Francisco.  R 
would  not  follow  from  this  that  general  laws 
affecting  the  powers  and  duties  of  coimty  of- 
flcMs  would  not  apply  to  the  officers  of  the  con- 
solidated dty  and  county.  The  idea  of  a  con- 
solidated government  of  fids  character  to  that 
thereby  the  state  provides  for  the  Inhabitants 
of  the  Included  territory  the  benefit  of  a  coun- 
ty govenmient  To  do  this  effectually  such 
tows  must  apply  to  the  consolidated  govern- 
ment Aa  to  the  corporate  ens  ten  ck  or  tbe 
mmildpallty  and  the  officers  through  whom  the 
corporate  functions  shall  be  dlschargea,  uu  rea- 
son exists  why  such  Interference  afaould  be  al- 
lowed; and,  If  It  were  conceded  that  the  legis- 
lature cotild  so  change  the  mtmidpal  cbarter, 
we  cannot  presume  that  It  «as  Intended.  It 
was  not  necessary  that  the  art  shall  Indnde  the 
consolidated  dty  and  county.  In  order  that  the 
tow  Shan  have  a  general  and  uniform  opoa- 
Hoa  The  city  and  county  of  San  Frandsco  to 
not  a  mere  cotmty,  but  Is  recognized  In  the  eoo- 
Btltiition  itself,  again  and  again,  as  constituth^ 
a  dass  apart  Of  course.  If  It  to  a  mnnldpal 
corporation,  and  thmfore  the  legislature  can- 
not thus  change  Its  charter,  thfa  point  need  not 
be  further  discussed.  In  my  (pinion,  the  legls- 
totnre  did  not  Intend  to  ordain  that  mxae  tit  the 
otRcete  should  hold  office  for  fotir  years,  and 
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ottefs  tar  ttn,  tbate  belar  no  nsaoD  for  tbe 
dUEmoea. 
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I>UBOI8  T.  SPIKKS  et  aL    (Sue.  100.) 
(Baprane  Goort  of  CaUfonUa.    Sept.  ISi,  1806.) 
Salb— Statcts  or  Fbauds— BurrioiBHOT  of  Db- 

Plamtiff  pnrehaaed  and  took  a  UD  of  aale 
for  wood  idled  oo  land  of  a  tliM  penoi^  and 
Bobject  to  a  lien  for  the  cutting.  The  wood 
waa  neaannd  and  formaUy  delivered,  bat  waa 
not  moved.  Within  3%  boon  tbec«aft«-,  tke 
■etler  paid  off  the  lien  of  the  choi^rs  ont  of 
the  mooey  received  from  plaintiff.  Held,  that 
there  was  a  sofficient  delivery  and  change  of 
possession,  withio  Civ.  Code,  f  3440,  declaring 
void,  ta  against  creditora.  a  traniter  of  person- 
alt7,  onleM  then  la  aa  immediate  deliTery*  ftil* 
lowed      a  oontlnned  diange  of  poaicaaion. 

Commlashmen'  dedaton.  Department  2. 
ApfMftl  from  anperior  court,  Sacramento 
ooonty;  A.  P.  OatUn,  Jndgv. 

Action  by  SCDntnta  acalnst  Alfted  Spioks 
and  D.  Dlersaeo.  From  m  inSgmait  for 
plalBtifT,  and  an  order  denying  a  new  trial, 
defendanta  appeaL  Affirmed. 

HoU  A  Dnan.  for  appeUenta.  Whtte, 
HoKbea  ft  Seymoar,  fior  reapondent. 

VANOLIBF,  O.  Action  to  recover  dam- 
ages for  the  conversion  of  120  corda  of 
wood.  On  October  12,  1S94,  John  A_  Meyer 
and  his  wife  entered  Into  a  contract  with 
two  Japanese^  by  wblcb  the  latter  agreed  to 
cut  wood  on  land  belonging  to  tbe  former. 
Tbe  Japanese  on  tbe  same  day  leased  from 
T.  D.  Scrlver  a  portion  of  bia  land,  and  by 
the  agreement  they  were  to  haul  the  wood 
from  tbe  land  where  It  was  to  be  cut  and 
pile  it  upon  said  leased  land,  and  retain  tbe 
possesaion  of  the  wood  until  tbe  price  for 
catting:  the  same  should  be  fully  paid.  Sub- 
oeqaently  there  was  a  chan^  in  the  agree- 
ment as  to  tbe  hauling,  It  being  modified, 
rerbally,  so  that  the  hauling  might  be  done 
1^  the  Meyers,  end  they  were  to  be  allowed 
a  reduction  therefor,  tinder  the  agreement 
about  126  cords  of  wood  were  hauled  prior 
to  NoTwnber  20,  1804,  and  piled  by  ScrlTer's 
direction  in  two  tiers  outside  and  along  and 
near  bis  fence.  On  November  20,  1804, 
while  tbe  wood  was  so  placed,  tbe  Meyers, 
for  the  purpose  of  raising  money  to  pay  tbe 
Japanese,  borrowed  the  sum  of  $220  from 
the  plaintiff,  delivering  to  talm  their  prom- 
issory note  therefor;  and,  at  the  same  time, 
and  as  security  for  Its  payment,  they  exe- 
cnied  to  him  a  bill  of  sale  for  said  wood. 
After  tbe  bill  of  sale  to  plaintiff  was  signed, 
Meyer  and  his  wife  went  with  plaintiff  and 
pointed  out  the  wood  to  him,  and  measured 
It  with  a  tape  line.  Meyer  then  said:  "Mr. 
Dabols,  there  Is  the  wood.  It  is  yours.  Do 
wbat  you  like  vrftb  It"  Witbln  3%  hours 
tbere^ter  Hrs.  Meyer  paid  the  Japanese  for 
tbe  cutting  of  tbe  wood,  and  they  released 


their  Ben  and  possession.  Tbe  wood  w«a  not 
marked  in  any  way,  nor  was  ft  mored.  It 
was  understood  by  plaintUf  and  the  Mejen 
that  whatever  security  the  Japanese  had  on 
tbe  wood  shonld  Inure  to  the  benefit  ot 
plaintiff.  On  Norember  23,  1894,  tbe  wood 
was  seized  by  the  defendant  Splnks,  a  con- 
stable, on  a  writ  of  execution  Issued  out  of 
a  Justice's  court  upon  a  Judgment  In  favor 
of  defendant  Dlersseu  against  said  J.  A. 
Meyer.  No  notice  of  garnishment  was  serv- 
ed on  plaintiff.  On  December  4,  1894,  plain- 
tiff served  upon  defendant  Splnks  a  verified 
claim  In  writing,  stating  that  he  claimed  the 
wood  under  a  bill  of  sale  from  John  A.  and 
Agnea  M.  Meyer,  On  December  S,  1894,  and 
before  the  sale  of  the  wood  on  execution, 
plaintiff  Informed  defendant  Splnks  that  he 
had  loaned  tbe  Meyers  $220  on  tbe  wood, 
and  held  a  promissory  note  dated  November 
20,  1894,  payable  60  days  from  date.  Tbe 
wood  was  sold  In  pursuance  of  said  levy, 
and  purchased  by  the  defendant  Dlerssen. 
The  court  below  gave  Judgment  In  favor  of 
plaintiff  for  $312.50.  The  appeal  is  from  the 
Judgment,  and  from  an  order  denying  de- 
fendants' motion  for  a  new  trial 

1.  Appellants  contend  that  the  transfer  of 
the  wood  was  void  against  them,  for  want 
<tf  an  immediate  delivery,  followed  fay  an 
actual  and  continued  change  of  possession, 
as  required  by  section  S440  of  the  OIvU  Code, 
and  decisions  construing  it.  What  consti- 
tutes an  Immediate  delivery,  or  an  actual 
and  continued  change  of  possession,  in  the 
sense  of  section  3440  ot  the  CIvU  Code,  is  a 
question  of  fact  to  be  determined  on  the  evi- 
dence; and  where,  as  In  this  case,  the  evi- 
dence tends  to  prove  such  deUvery  and 
change  of  possession,  the  finding  of  the  court 
will  not  be  dlsturtied.  Porter  v.  Bucher,  98 
CaL  4ri».  33  Pac.  3S5;  Claudius  v.  Agulrre, 
89  Cal.  606,  M  Pac.  1077.  In  Samuels  v. 
Gorham,  6  OaL  226.  It  was  said:  "By  Im- 
mediate delivery  is  not  meant  a  delivery  In- 
stanter,  but  the  character  of  tbe  property, 
and  its  situation,  and  all  the  circumstancea 
must  be  taken  into  condderation  in  deter- 
mining whether  there  was  a  delivery  within 
a  reassnable  time,  so  as  to  meet  the  require- 
ment of  the  statute."  This  case  was  dted 
and  approved  in  the  case  of  Carpenter  v. 
Clark,  2  Nev.  246,  In  which  L«wl8,  C.  J.,  said: 
"Perhaps  a  delay  of  two  or  three  days  in 
making  a  delivery,  after  the  sale  Is  otherwise 
cnnplete,  might  not  be  sufflclenUy  Immediate 
to  meet  the  requirements  of  tbe  statute. 
That  is  a  fact,  however,  whicb  is  to  be  deter- 
mined by  a  consideration  of  all  the  circum- 
stances of  each  case."  Basslnger  v.  Spaug- 
ler.  9  Colo.  1B»,  10  Pac.  809,  Is  to  the  same 
effect,  wherein  tbe  court  said:  "The  fact 
that  the  property  was  sold  one  day  to  the 
plaintiff,  and  not  delivered  untn  the  next 
day,  does  not  render  the  sale  void.  If  It  ap- 
pears In  evidence  that  the  delivery  was  im- 
possiMe  on  the  day  of  sale;  and  It  la  pn^ 
erly  a  question  for  the  Jury  to  axmwee  whetb- 
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«r  tbe  property  wu  so  situated  and  tbe  par- 
dea  were  so  located  at  the  time  of  tbe  mak- 
Icf  of  the  sBle  that  Instant  dellTeiy  eoold 
not  be  made^  and  whether  It  was  made  as 
■oon  tiieresfter  as  pxaxtlcaSiie."  See,  alao^ 
Parks  T.  Bamejr,  55  CaL  23B;  Hestbal  t. 
Uylea.  68  CaL  «23;  Bedinfton  t.  Nmian.  60 
GaL  StZ.  Oonslderlng  the  ponderous  and 
bnlkr  nature  of  the  126  cords  ta  wood,  ft  was 
not  ne<%88ai7  to  change  Its  sltaatlon  for  the 
purpose  of  eflecttng  a  delivery  of  poesesslon 
(Hutchins  T.  OUchrist,  23  Vt  S6);  and,  had 
the  order  of  tbe  acts  constitntlng  the  wh<rie 
transaction  been  reversed,  there  conld  have 
been  no  question  that  th^  constituted  an 
Immediate  delivery.  But.  since  all  those  acts 
were  done  wlthhi  8^  consecntlTe  hours,  I 
think  that,  nndw  the  circumstances,  the  court 
may  hare  properly  considered  the  satisfac- 
tion and  release  of  the  lien  hdd  the  Japa- 
nese, and  the  deUvery  of  the  wood  to  p^«'"t<f', 
as  parts  of  the  same  transaction,  and  sub- 
stantially contemporaneous.  As  soon  as 
practicable  aftw  the  mon^  loaned  by  plain- 
tiff was  received  1^  the  Meyers,  Mrs.  Meyer 
paid  the  demand  for  which  the  wood  was 
held  in  pledge  by  the  Japanese,  and  th^  re- 
leased their  lien,  thus  removing  all  valid 
obJecUims  to  pialntlfrs  rightful  possession 
of  the  wood.  It  makes  no  difference  whether 
the  transaction  be  a  sale  or  a  pledge,  slace. 
In  either  case,  it  Is  a  "transfw  of  personal 
^nperty,"  in  the  sense  of  the  statute^  Woods 
V.  Bugby.  28  CaL  476;  HiUiker  v.  Kuhn.  71 
Cal.  214,  16  Pac.  707. 

2l  It  is  next  contended  by  appellants  that. 
If  In  plalntlfTs  favor  at  all.  the  Judgment 
should  have  been  limited  to  the  amount  of 
the  debt  doe  from  the  M^ers  to  him.  The 
only  case  dted  to  snstafa  this  view  Is  IVead- 
well  V.  Davis.  34  Od.  601.  But  In  that  case 
It  was  held  that  the  plaintiff,  a  pledgee,  was< 
entitled  to  recover  tbe  full  value  of  the 
property,  in  an  action  against  the  sheriff, 
on  the  ground  that  the  sheriff,  Instead  of 
seizing  the  property  Itself,  should  have  serv- 
ed a  notice  of  gaml^iment  The  Interest 
of  the  pledgor  may  be  reached  under  an  eze- 
cutloD,  but  It  can  only  be  done  by  serving  a 
gamUhmoit  on  the  pledgee,  and  not  by  a 
seizure  of  the  pledge.  By  pursuing  the  lattor 
course  the  sheriff  became  a  trespasser,  and 
therefore  could  not  be  said  to  be  in  privity 
with  the  pledgor.  The  same  rule  should  ap- 
ply here. 

3.  Appellants  claim  that  plaintiff  was  not 
entitled  to  Judgment  because  he  did  not  make 
such  a  claim  upon  the  defendant  constable 
as  la  required  by  section  688  of  the  Code 
of  CIvU  Procedure.  The  claim  did  not  state 
that  the  plaintiff  had  taken  the  wood  in 
pledge.  It  stated,  however,  that  he  was 
entitled  to  possession  under  the  bill  of  sale. 
And  that  was  true.  I  think  the  notice  was 
sufficiently  explicit.  Section  689  is  intended 
solely  for  the  protection  of  the  officer  making 
the  lery.  and  the  notice  was  snffldent  for  that 
purpoMh 


BBFORISIB.  (PaL 

4.  Tbe  view  of  the  eaae  above  takcoi  ren- 
ders ft  unnecessaiy  to  discuss  in  detail  tlis 
alleged  errors  ta  the  admfssiwi  cC  erideice. 
It  need  only  be  aaMl  that  indi  evianice  was 
rdevant  for  the  purpose  of  showing  tbe  rito- 
ation  of  the  wood,  as  bearing  upon  tbe  gnes- 
tl<m8  ot  ddiveiy  ud  change  of  possesskw. 
I  think  the  JnOgauatt  and  order  should  be 
afUimed. 

We  concur:  SEAB1£.  O.;  BBIXMBB,  a 

PBB  OUBIAM.  Fw  tbe  reasons  given  fa 
the  fmcffoing  opinion,  the  Judgment  and  ei^ 
der  are  affirmed. 


WBLtS  V.  WOOD.    (8.  T.  246.) 
(Supreme  Court  of  Oallfomla.    Sept.  16.  ISOSL) 

ICunOIF&L  COBPOKATIOKS — StKSKT  ImPBOVBMBST 
— ABflBSailBNT. 

J.  A  description  of  a  street  ImprovnDent,  is 
a  reeolntioii  of  intention  and  snmeqaeDt  pro- 
ceedings, as  "gradiug  and  macadaioiung,  it 
sufficient  to  autnorize  a  regradlng  and  remacsd- 
amizinK,  where  the  street  for  a  part  of  ita  wtdtk 
had  been  graded  and  macadamised  some  IS 
years  raerionsly. 

2.  Where  a  lot  is  assessed  for  more  than  Its 
prtver  proportion  of  the  cost  of  a  street  improve- 
ment, and  the  owner  fails  to  appeal  &om  tbe 
araesament,  the  error  is  waived. 

3.  Tbe  failure  of  the  soperintoidait  of  streets 
of  a  municUial  o(«porati(Hi  to  reccwd  a  contract 
for  a  street  ImprovemHit  at  the  ^oper  timt 
does  not  affect  the  right  of  the  contractor  to  en- 
force the  lien  of  a  street  asseasment  levied  ts 
pay  the  contract  price. 

CommlaslonerB*  decision.  Department  SL 
Appeal  from  8up«^or  court,  clly  and  county 
of  San  Francisco;  J.  0.  B.  Hebbard,  Judge. 

Action  by  Joseph  WeUs  against  Joseph  M. 
Wood.  From  a  Judgmrat  for  plaintiff,  and 
an  ordw  denying  a  new  trial,  defaidant  ap- 
peals. Affirmed. 

Joseph  M.  Wood,  In  pro.  per.  Bdwln  O. 
Knapp  and  William  H.  Chimman,  Ccn-  re- 
spondent 

TANOLIEF.  a  Action  to  enfloree  Uen  of 
street  assessmoit  In  the  sum  et  |101.46  for 
labor  and  material  poformed  and  furnished 
by  plaintiff's  assignor  under  contract  with 
tbe  superintendwt  ot  streets  In  improving 
Mission  street,  In  the  city  of  San  Francisco, 
from  Cortland  avenue  to  West  avttine.  The 
Judgment  was  In  favor  ot  tbe  plaintiff  for 
the  sum  demanded,  and  def^dant  appeals 
from  the  Judgment,  and  from  an  order  deny- 
ing his  motion  for  a  nerw  triaL 

1.  On  the  trial  defendant  proved  that  the 
pM*tlon  of  Mission  street  to  wUch  said  con- 
tract related  had  been  graded,  curbed,  and 
macadamized  to  official  grade  in  March, 
1877,  about  14  years  priw  to  the  letting  of 
the  contract  In  question,  and  also  iHovcd 
that  In  ISSS,  by  order  of  the  board  of  sni>er- 
visors,  that  part  of  MIs^mi  street  invtdved  in 
this  action  bad  been  widened  by  adding  16^ 
fleet  to  the  eastern  aide  thweoL   On  June 


Digitized  by 


CiL) 


PEOPLE  «.  BPFINOEB. 


97 


1,  1801,  tbe  board  of  Buperrleors  passed  a 
Ksolnlion  of  Intention  to  order  the  imyrove- 
ment  In  qnesticHi,  describing  It  as  follows: 
"That  Mission  street,  from  Cortland  avenue 
to  West  aTenue,  be  graded  to  tbe  official  Uue 
and  Krade,  that  redwood  curbs  and  rock, 
SDtterways  be  laid  thereon,  and  that  the 
roadway  and  sidewalks  thereof  be  macad- 
amized." In  all  the  subsequent  proceedings, 
iDcludlng  the  contract,  the  Improvement  was 
described  as  In  the  resolution  of  Intention, 
except  that  certain  spedflcatlons,  In  accord- 
ance with  general  orders  of  the  board,  were 
added  to  the  contract  The  principal  ground 
upon  which  appellant  claims  a  reversal  of 
tbe  Judgment  Is  that  the  improvements  were 
not  properly  nor  sufflclently  described  in  the 
resf^utlon  of  Intention  nor  In  the  subsequent 
proceedings;  that  while  the  work  done  on 
the  addition  at  16^  feet  to  the  east  side  of 
the  street  may  have  been  grading  and  mac- 
adamialDg,  that  done  on  the  old  part  of  the 
street  wa?  regrading  and  remacadamizing, 
and  should  have  been  so  denominated. 
Waiving  other  possible  answers  to  this  ob- 
jection, I  think  the  description  of  the  pro- 
posed work  was  sufficient  The  substantial 
nature  of  the  woi^  of  grading  and  that  of 
regnidlng  Is  the  same,  namely,  grading.  The 
latter  Is  only  a  repetition  of  the  former. 
The  statute  requires  only  a  description  of  the 
woA;  Uiat  Is  to  soy,  an  Intelligible  descrlp- 
ttoB.  Bufflctait  to  aottfy  owners  of  lots  front- 
Ing  on  the  pnqmeed  Improvem^t  of  the  na- 
ture and  extent  of  the  woA  of  which  the 
ImproTemeBt  is  to  consist  It  would  add 
nothing  material  to  such  notice  to  Inform  the 
lot  owners  that  work  of  the  same  kind.  In 
the  same  place,  bad  been  done  10  or  IS  jmn 
before,  since  they  are  bound  to  pay  for  a 
repetition  of  the  work  whenever,  In  the  dis- 
cretion of  the  board  of  suporrlsors,  such 
repetitttm  Is  deemed  necessary.  McVmy  v. 
Bojd,  Sft  OaL  S04^  28  Pac.  836.  The  fact 
that  the  street  had  been  graded  and  macad- 
amised Ifi  years  before  the  proposed  repeti- 
tion of  such  grading  and  mntmitamimAng  con- 
stituted no  defense  to  this  action,  even  If 
tt  had  been  pleaded  as  such;  nor,  as  evi- 
dence, did  it  toid  to  rebnt  the  prtina  fade 
ease  <tf  plaintiff,  as  proved  by  the  assess- 
,  ment,  warrant,  diagram,  etc 

2.  It  Is  cooteiuled  that  the  amount  of  the 
wbcde  asflossment  was  not  equally  distrib- 
uted to  the  lots  fnuting  <m  the  improven^t, 
and  that  defendant's  lot  was  assessed  for 
more  than  Its  ^oper  proportion.  Defend- 
ant's lot  ftonted  on  the  Improventent,  and 
■WMM  lawfully  assessable.  If  It  was  assessed 
for  more  than  its  lawful  propostlon,  the  de- 
fradant  waived  the  error  by  falling  to  appeal 
to  tbe  board  (tf  supervteors,  and  the  error 
cannot  be  corrected  on  this  appeal.  Ferine 
T.  Forbush,  9T  CaL  306,  32  Pac.  226;  Mc- 
Donald T.  GonnUt  90  OaL  886,  M  Pac.  71; 
DowUng  T.  Oonnlfl,  lOS  OaL  75.  36  Pac.  1034; 
Warren  v  Biddell,  106  OaL  8S2,  89  Pac.  781. 

S.  The  point  that  the  supwlntendent  of 
T.46r.na2 — 7 


ttraets  failed  to  reccwd  the  entire  contract  at 
the  iffi^a  time,  even  If  omceded,  is  of  no 
consequence  as  affecting  any  right  of  tbe  con- 
tractor. Digglns  V.  HartshMne,  106  CaL  154, 
41  Pac.  283;,  McVeny  v.  Boyd,  89  Cal.  304. 
26  Pac  885.  But  the  record  furnishes  no 
ground  for  thla^  point,  since  due  recordation 
of  tbe  contract  Is  alleged  In  tbe  complaint 
and  is  not  dmled  in  the  answer.  I  thluk 
the  Jndgmmt  and  order  should  be  affirmed. 

We  concur:  BELGOBB,  a;  HAYNSS,  a 

PER  CURIAM.    For  the  reasons  given  In 
the  torching  oidnlon,  the  Judgment  and 
d«  are  affirmed. 


PEOPLE  V.  BPPINGBR.    (Or.  131.) 
(Supreme  Cotirt  of  Califamia.    Sept  19,  1S96.) 
CKimUAL  Law— Jl'Dqmbnt— Kew  Trial. 

1.  On  a  conviction  ander  an  indictment  char- 
ging the  makiug  and  passing  at  a  fictitioni 
check  with  intent  to  defraud  (Pen.  Code,  S  476), 
it  ia  error  to  enter  Jadgment  of  conviction  of 
forgery  (section  470),  though  the  penalty  is  the 
same  for  both  offenses. 

2.  A  motion  for  new  trial,  or  penniaslon  to 
make  sndi  motion,  on  the  ground  of  newiy-dls- 
coTered  evidence,  is  pn^>er&  d«ued, — no  affida- 
vits tteing  produced  or  offered,  or  statement 
made  of  the  iiatnre,  character,  or  time  of  dis- 
covery of  the  evidence. 

Commissioners'  declBlon.  Department  2. 
Appeal  from  superior  court,  city  and  county 
of  San  Francisco,  William  T.  Wallace,  Judge. 

W.  L.  Eppinger  api>ealB  from  a  judgment 
entered  on  a  conviction  under  an  indict- 
ment charging  the  making  and  passing  of  a 
fictitious  check  with  Intent  to  defraud.  Re- 
versed. 

W.  M.  Cannon,  for  iu>pellanL  Atty.  Oen. 
Fltsgerald,  tor  the  Peopl& 

HAZNES,  a  On  April  4,  189S>  the  de- 
fendant was  convicted  under  an  Indictment 
for  passing  and  publishing  a  flctltlouB  check, 
with  Intent  to  defraud,  and  which  also  char- 
ged a  prior  cmvlctlon  tor  petit  larceny. 
A  verdict  of  guilty  was  returned  by  the  Jury 
as  to  making  and  passing  the  fictitious 
check,  but  the  verdict  was  silent  as  to  the 
prior  conviction  for  petit  larceny.  An  ap- 
peal was  takm  from  that  Judgment  to  this 
court,  and  the  court  below  was  directed  to 
treat  the  verdict  as  a  finding  against  the 
defendant  upon  the  crime  charged  and  In 
ttLTOt  ot  the  defendant  upon  the  question 
of  prior  conviction,  and  tbe  Judgment  was 
reversed*  witii  directions  to  the  trial  court 
to  pronounce  a  Judgment  and  sentence  upon 
dOTendan^  In  the  exerdse  of  his  discretion, 
upon  the  facts  and  circumstances  of  the 
case^  as  provided  for  by  section  476  of  the 
Penal  Code,  and  further  directing  the  court 
that  the  Judgment  should  designate  tbe  of- 
fense as  the  making,  passing,  and  publish- 
ing a  fictitious  check  with  intoit  to  de- 
fraud.   UOO  Cat  294.  41  Pac:  1037.    On  No- 
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▼ember  8,  1806,  after  the  remttttttir  tad 
gone  down  from  tbls  conrt,  the  defendant 
was  called  for  jadffmeDt,  and  was  aaked  tf 
be  had  any  lepal  cause  to  show  why  JviAg- 
m«Dt  should  not  be  pronounced  against 
him.  As  to  what  then  occnrred  the  bill  of 
exceptions  taken  by  the  defendant  shows 
the  following  facts:  "The  defendant  there- 
upon, through  his  counsel,  did  not  make  a 
motion  for  a  new  trial,  bat  offered  and  re- 
quested permission  to  make  a  motion  for  a 
new  trial,  upon  the  ground  that,  since  the 
taking  of  the  last  appeal,  new  evidence  bad 
been  dfscoTered  material  to  the  defendant, 
and  which  he  could  not  with  reasonable  dil- 
igence have  discovered  and  produced  at  the 
trial.  The  defendant  did  not  offer  or  re- 
quest permission  to  read  In  support  of  said 
motion  any  affidavit,  and.  being  called  on  to 
state  what  the  newly-dtscovered  evidence 
was,  the  connsel  declined  to  do  so."  The 
court  refused  to  allow  the  said  motion  for 
a  new  trial,  and  to  its  refusal  the  defend- 
ant excepted,  and  assigns  the  same  as  eixoc. 
The  court  thereupon  rendered  Judgment  m 
follows:  "That,  whereas,  the  said  W.  L.  Bp- 
plnger  having  been  duly  convicted  in  this 
court  of  the  crime  of  felony,  to  wit;  forgery, 
it  Is  therefore  ordered,  adjudged,  and  de- 
creed that  the  said  W.  L.  Bpplnger  be  pun- 
ished by  Imprisonment  In  the  state  prison  of 
the  state  of  California,  at  San  Quentln,  for 
the  term  of  fourteen  years."  And  from  this 
Judgment  the  defendant  appeals,  upon  the 
Judgment  roll  and  a  bill  of  exceptions.  Up- 
on this  record  two  questions  are  made  and 
argued  by  appellant:  (1)  That  the  charge 
upon  which  he  was  tried  and  convicted  was 
for  making  and  passing  a  flctltlons  check 
with  Intent  to  defraud,  while  ttie  Judgment 
la  for  a  different  offense,  namely,  **forger7." 
(2)  That  the  court  erred  In  refusing  to  per* 
mit  him  to  make  a  motion  for  a  new  trial 

1.  The  Indictment  upon  which  the  d^enA- 
ant  was  tried  and  fbund  guilty  was  held,  np- 
on  the  former  appeal,  to  charge  the  crime  of 
making  and  passing  a  flctittous  check,  with 
Intent  to  defraud.  As  to  the  correctness  ot 
that  ndlng  no  question  is  made  by  either 
party.  That  the  crime  of  toi^ry  as  defined 
In  section  470  of  the  Penal  Code,  and  that  of 
making  and  passing  a  flctltlons  check  with 
Intent  to  defraud,  under  section  476  of  the 
same  Code,  are  different  offenses  wss  held  In 
People  V.  Elliott,  90  OaL.586,  27  Pac.  433. 
In  that  case  the  defendant  was  charged  with 
forging  a  certain  check  signed  "A.  F.  Rice  & 
Co."  This  court  said:  "If  we  assume  that 
there  was  such  a  Qrm  In  existence,  then  the 
Judgment  must  be  reversed,  and  a  new  trial 
ordered,  by  reason  of  the  Insufficiency  of  the 
evidence  in  not  showing  that  the  check  was 
not  signed  by  such  firm.  If  we  assume  there 
was  no  such  flrm  in  existence,  then  the  check 
was  a  fictltiotis  check,  aqd  the  prosecution 
should  have  been  had  under  section  476  of  the 
Penal  Code,  and  the  case  mnst  be  reversed 
upon  that  ground.   Prom  the  facts  set  forth 


BEtPOBTSa.  (OU. 

In  tbe  tafixmadoB,  It  is  apparent  fluit  It  was 
filed  and  csnvlctioo  had  under  sectkHi  470  of 
tbe  Peaal  Code,  which  sectton  Is  quite  broad 
tn  Its  scope,  bnt  not  sufficiently  lMt»ad  to  In- 
clude matters  contained  In  section  476."  See, 
'also.  Pe<^le  t.  Epplnger,  lOS  CaL  38.  38  Pac 
538.    In  People  r.  Joimscm,  71  CaL,  at  page 
388,  12  Pac.,  at  page  »2,  it  Is  said:  *The 
clM>k  has  no  power  to  enter,  and  It  Is  at  least 
error  in  the  court  to  direct,  a  Jodgment  de- 
claring that     defendant  has  beoi  convicted 
of  oDn  offense  when  In  faot  he  has  been  con- 
Tlcted  of  another  and  distinct  olfesBe.  The 
entry  of  a  Judgment  declaring  that  a  de- 
fendant has  been  convicted  of  an  offense  of 
which  he  has  not  been  convicted  is  more  than 
a  mere  *technlcar  error.    A  Judgment  Is  s 
solemn  record,  wtilcfa  Is  ordinarily  condnslve 
evidence  of  the  facts  recited  in  it,  and  we 
ought  not  to  permit  such  evidence  to  stand, 
when,  on  direct  appeal.  It  appears  that  tbe 
matters  recited  in  It  are  not  tme.  Inasmuch 
as  no  premier  Judgment  has  been  altered  Id 
the  court  below,  the  Judgment  In  Porm  mtnt 
be  set  aside,  and  a  proper  Judgment  entcTed." 
In  that  caae  tbe  Information  charged  an  em- 
bezsleraent  while  tiie  Judgment  was  for 
grand  larceny;  and  there,  as  In  this  case,  the 
penalty  Is  the  same  for  the  offoise  charged 
as  for  that  named  la  the  )adgment,  and  It 
was  contended  that  tbe  error  tn  the  Judg- 
ment Ad  not  affect  any  snbstantlal  right  at 
the  parties;  bnt  this  court  cited  section  12W 
of  the  Penal  Code,  which  provides:  •^'hea 
Judgment  upon  a  eonrtctlon  Is  rendered  the 
clei^  must  mter  tiw  same  to  tbe  minutes, 
stating  briefly  the  offense  for  which  the  coo- 
Tlctlon  was  had,"  etc.— and  said:  **I%ere  nn 
be  no  doubt  that  tlila  statement  of  the  offense 
Is  port  of  tSw  Judgment."    It  may  be  added 
that  aecvracy  !n  the  derisnatlon  of  the  of- 
fense Is  rendered  more  Important  under  the 
proTMons  of  the  Penal  Oode,  whidi  antbor- 
Izes  the  fact  of  a  previoaa  eowletlon  of  an- 
other deslgnsctvd  offense  to  be  charged  In  the 
indictment  or  information,  and  wbicb  te- 
quires  the  Jury  to  flnd  upon  K,  unleaa  the  de- 
fendant admits  It.    If  the  record  of  the  pre- 
Tlous  conviction  should  show  that  tbe  Indict- 
ment charged  a  forgery,  and  tbe  Judgment 
was  for  a  differoit  offense,  which  of  tbe  dif- 
ferent offenses  should  be  charged  to  the  In-, 
dictment,  and  whl<±  would  be  sustained  by 
tbe  record  t   These  are  questions  which  we 
do  not  propose  to  answer  now,  but  which  we 
may  hare  to  answer  If  the  Judgment  in  Its 
present  form  Is  permitted  to  stand. 

2.  It  Is.  not  quite  clear,  from  the  record, 
whether  the  defendant  made  a  motion  for  a 
new  trial,  of  asked  permission  to  make  snc-h 
motion.  Tbe  bin  of  exceptions  Is  not  clear 
upon  the  point,  while  the  Judgment  recites 
that  a  motion  for  a  new  trial  was  made; 
and  denied  by  the  coort.  In  either  case, 
howeTer,  the  ruling  was  r^Cht.  The  grounds 
of  the  motion,  or  proposed  motion,  were  stat- 
ed by  cotmsel  to  be  the  dlseoTery  of  new  erl- 
tfence  after  the  fonner  afiperi  had  been  takeo. 
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Ko  afldn-ItB,  Htber  «f  Ibe  deCendaBt  w  tile 
counsel,  or  oC  Ae  ^eraoiiB  liy  whom  <Sie  «ew- 
Ir-dlscorered  evidence  -ooidd  Im  gKpsn,  wen 
pvudtKed  er  Offered;  nor -was  there  wqr 
ment  by  ■eomad  of  <the  aatnrc  or  the  eharr- 
•cter  of  tte  newly-AlscoTered  erldence,  or 
when  it  tnm  OtacoTered,  at  that  Its  fllacovery 
ma  ao  recent  u  to  prevent  fte  obta  taring 
or  -tbft  affldirTlts  by  the  we  «f  Teanonabte  dili- 
■eace.  Hie  question  A  IsenMnd  by  eouiwel  u 
-to  the  rlgbt  of  a  •Oefeiulairt  to  show  eanse 
•gainst  a  new  judgment  -seed  not  be  oonsld- 
md.  Tbst  (tnestkm  -does  «at  necewaTlly 
•rise  ivon  tftila  ap^^eel  AppellMt,  tower er, 
a^tbat  the  Jndsmeat  be  reraned,  wttfa  per- 
mlaalcB  to  afaow  oauae  agatnat  a  new  lodg- 
ment In  tbe  DMimier  ^fovldfld  by  aecfloDB  Vaoo 
mnA  12m.  «r  the  Booal  Oede.  'Wlffaoirt  censM- 
ertag  or  decWng  the  ^aeattoa  of  dflfenSantli 
right  Older  thoaeaacOoDB  ta-aboveaoae  why 
a  proper  Jndgnwt  ataealfl  wt  be  rendered,  tt 
Is  Boaelam  to  say  that  tbtere'ls  ootUng  In  am 
leeonl  befeve  ma  whkrb  4adlcates  -tlwt  the 
defeoriaat  Itaa  oiy  sgnonda  for  <anrifa  wiotioa, 
and  ttis  nqoeflt'Of  asDOsdi  ahoold  tiNRCoie 
be^msi. 

Tbe  JadRuniin  anwaM  tnm  shoidd  1m  to- 
msad,  -wHh  dlraotlDBB  to  tbe-emrt  below  to 
lender  Joigsitnt  uphut  the  defeadmt  -tbr 
ihe  •Umm  «(  making  and  paaring  a  fleUBtius 
cback  wUM  mtmt  to  detMiid. 

VRs  vsneor:   fmAHas,  O.-;  mLDHDR,  a 

PBaOOBIAU.  TWftae  Tenons  ghnm  in 
the  fbraBDtaig«|>ki»ni.  the  Jndffment  appealed 
tnm  Is  le versed,  with  dtre<*ttoDj  to  -the  court 
hOam  to  vonder  Jndgment  against  tbe  de- 
fendaat  'Ibr  tbe  BCeaoe  •of  -making  tnd  psss- 
tagM,  JecttlDOB  Aaek  wMbilntoot  to  Oefenid. 


PBOFLB  «.  WHITIOIAM.  (O. 
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FtmesirT-'SvioitHOB-^rrirrr  fNowLiDss  —  (>■• 
MK  or  ADHmnro  Bviubrob. 

l-.In  -a  »RMe<mt4on  #or  forKtug  and  nttering 
A  «faeek,  toe  adrnmifm  ia  rrideDoe  «f  the  cer- 
tificate of  protect  oS  tbe  check,  while  erroneous, 
was  not  prejadicial,  where  the  fact  of  nonnsy- 
m«it  of  the  check  -wae  admttted. 

2.  <te  a  tshil  for  foRRinc  -sad  ntterfane  m 
dkvck.  otb«ff  cb^oln,  sined  By  different  naoMa, 
thuuK^  shown  to  have  bean  tuned  by  defendant 
at  ahont  tbe  Mne  tftne,  and  to  hnvt>  been  pro- 
trned,  are  not  admbudble  to  prove  miftty  knowl- 
edfre.  without  preof  that  they  wese  (Mred. 

3.  Tbe  fact  that  lettera  of  a  defendant,  coo- 
tainins  admiaiiioDa,  were  admitted  in  eViidence 
brforr  Utr  corpoe  delicti  bad  'been  proven,  will 
■But  BOtbeeiKe  Oe  feveraal  of  a  Judgment  of  eon- 
vicciML  the  order  of  teatimoiv  bring  laqgely 
discretionafy  with  the  trial  conrt. 

X^^partmoit  2.  Appeal  fnm  snperler  oontv 
city  and  ooonty  of  Saa  Fmadsco;  WlUam  T. 
Wallace,  Jodffs. 

A.  J.  Whhsmsa  -msa  amivkM  •af  'fofReiy. 
amd  from  the  Jodgneat,  -aati  an  order  denying 
M  aew  trial,  tie  sfpsais. 


"W.  B.  Hlidde,  for  appellant  Atly.  tSca.. 
Vhmwald,  tat  the  Peoide. 

'TOMPLB,  r.  Tbe  defbndsnt  -was  eoirrtetr 
ed  of  forging  and  ottering  a  Aeck  -which 
ponmrted  to  be  the  tbeA  of  one  Fniflc 
Uxon.  Tbe  ehe&  -as  dcBcribed  was  drawn 
In  favor  of  'defendant  upon  tbe  Trader^  ft 
ImpfMters*  Bank  of  New  Ifoift.  Tbe  vppesl 
la  from  tbe  Jodgment  and  an  order  refusing 
a  new  trlaL 

Tbe  first  pohrt  made  hy  appellant  b  that 
the  coon  erred  In  admlttli^  in  evidence  t3te 
pretest  which  accompanied  tbe  vbetAc  -r^cb 
tt  Is  charged  was  forged  and  .uttered  by  tbe 
defendant  It  Is  not  -serlonsty  denied  that 
this  ruHng  was  error.  Init  it  seems  tm possi- 
ble thert  tejQiy  oonld  bare  reaolted  fbere- 
from  to  defendant  The  etfly  msterltftty  tn 
tbe  evtSeace,  -and  (be  uily  way  In  -wblA 
Inlny  eould  have  leadlted.  Is  Oat  It  tented 
to  show  that  tte  (Aeeft  was  vot  -paid  open 
pPssentatloB  In  New  YortL  Hut  this  was 
Dsinr  a  fact  tai  x!«itmverey.  -K  was  inoraa 
ta  many  wav*.  and  was  ndmlttell  ^  the  de- 
•feadaait 

The  Mart  point  retartcs  to  Ite  'aBmlsrilsa  «C 
foor  -other  checks  which  tbeie  waa  evMenee 
lendhig  to  show  defendant  •a^thrted,  and 
«pen  «bM  be  'OMalaed  money,  and  which 
voce  iMt  paM  tbe  drawees.  'They  were 
eadh  objected  to  as  tecompetent,  Irrrtennt 
and  ImnaterU.  and  also  upon  Ore  gnnmn 
that  flieire  waa  no  preitf  even  tending  to  riliow 
that  the  check  set -on t  in  the  'indictment  wsa 
a  forgeiy.  The  «AmAs  «1]  purported  to  be 
drawn  opoa  banks  of  tbe  city  of  New  Torit 
Tbe  first  was  sa  foUvws:  "Nbi  m.  New 
To*.  U'eb  ar.  1604.  -fSOBt  The  tmportera' 
«md  TiB«eFB'  National  Baift  of  Itew  Tork» 
throngta  the  New  Tork  dearlng  Stouse  Asso- 
matloQ:  Pay  to  A.  1.  Wblteman,  «r  order, 
two  bmdred  4allam.  t20aL  O.  8.  Syman."^ 
Zrdorsed: -"A.  J. 'WUtRnatt."*  tt  waa  accom- 
panied by  a  proteat  for  nonpayment  -which 
was  tfss  resd  In  evidence.  It  was  ^sbown 
that  tbe  defendant  bad  prorareQ 'money  npon 
this  check  from  one  Maxwell,  who  ts  tbe 
mne  person  -opon  whom  tbe  -check  mention- 
ed In  tbe  taiaitftment  bad  been  passett;  -also, 
that  the  cbedc  bad  been  presented  to  tire 
bank  in  New  Torfc.  and  paynvmt  -was  re- 
fosed,  and  that  defendant,  npon  beln?  in- 
fonned  of  tbe  fact  had  repaid  the  money  to 
Uaxwdll.  The  prosecntion  predueed  -no  evi- 
dence whatorcr  tending  ^to  show  that  the 
check  was  Ybrged,  and  -none  to  show  G.  S. 
Hyman  waa  a  Teal  peraon.  and.  of  course, 
-■one  to  show  that,  tt  he  was  a  real  penimi. 
^he  bad  not  aethorlsed  defendant  to  use  Mb 
-name  In  that  way.  Possibly  this  stntpmpnt 
sbonld  be  qoallfled  In  one  respect  Tor,  after 
all  the  cbetAm  had  bent  read  In  -erMettce,  as 
wen  as  certain  letters  which  tt  was  admttted 
defmdaot  wrote,  an  <ezpert  opoa  the  exami- 
nation ef  the  bBBdwrtttng  testMed  that  in 
rhiB  opinion  they  were  all  In  tbe  same  band- 
-wrttbiK.   Bttt  If  this  eytdeaee  tended  t» 
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prore  that  they  were  all  written  by  tbe  de- 
fendant, there  waa  still  wanting  evidence 
that  the  apparent  drawer  was  a  real  person, 
or,  if  be  wa8,  that  he  had  not  authorized  Buch 
ase  of  tUs  name.  Another  of  the  checks 
was  for  $250,  drawn  on  the  Bank  of  Com- 
merce of  New  York.  March  27,  1894.  It  pur- 
ported to  have  been  signed  by  S.  W.  WU- 
Uains,  and  was  payable  to  E.  A.  Delafield, 
or  order.  Delafleld,  it  was  proven,  was  an 
alias  by  which  defendant  was  then  known. 
The  check  was  indorsed.  "Pay  to  the  order 
of  A  J.  Whlteman.  E.  A.  Delafield."  and 
had  upon  it  the  indorsement,  "A.  J.  White- 
man."  There  was  proof  that  the  defendant 
bad  passed  this  at  the  Bank  ctfOalifomla.  and 
had  been  enabled  to  do  so  through  the  in- 
dorsement of  Thomas  Day  &  Co.,  who  ulti- 
mate had  to  pay  the  check  to  the  Bank  of 
California.  As  to  this  check,  also,  there 
was  a  total  lack  of  evidence  as  to  its  being  a 
forgery,  except  as  In  the  case  of  the  last- 
mentioned  check.  Another  check,  dated 
April  1,  1894,  was  drawn  upon  the  Imp(»t- 
ers'  &  Traders'  Bank  of  New  York,  and  pur- 
>  ported  to  hare  been  signed  by  Ensign  & 
Carney.  Defendant  procured  money  upon  It 
from  W.  F.  Boeder.  It  was  shown  that  the 
«beck  had  been  presented  to  the  drawee,  and 
that  payment  was  refused.  The  proof  in 
regard  to  its  being  a  fiKgery  was  exactly  as 
in  regard  to  the  firat-mentioned  check.  Still 
another  of  the  checks  was  dated  New  York, 
March  24,  1884.  It  purported  to  bare  been 
drawn  by  E.  A.  Delafield.  It  was  indorsed 
by  defendant  in  that  name,  and  by  him  nego- 
tiated. It  was  shown  that  payment  had 
been  reused.  As  In  the  case  of  the  other 
checks,  there  was  no  proof  of  tbe  forg^. 
or  the  existence  of  tbe  amnrent  drawer,  or 
of  lack  authority. 

The  prosecution  was  also  permitted  to 
prove  that  defendant  was  roistered  at  tbe 
Occidental  Hotel  under  the  name  of  E.  A. 
Delafield,  and  while  there  he  procured  mon- 
ey from  the  cashier  of  the  hotd  upon  three 
checks  drawn  on  the  Importers'  8c  Trad^' 
Bank  of  New  York.  The  checks  purported 
to  be  drawn  by  J.  A.  Delafield  &  Co.  In  favor 
of  E.  A.  Delafield,  and  were  indorMd  by  him 
In  that  name.  There  was  also  aome  effort 
to  show  that  in  all  of  the  checks  put  in  evi- 
4lence  the  same  blank  forms  had  been  used. 
One  of  the  three  last-named  checks  was  for- 
warded to  New  York,  and  presented  to  the 
bank,  and  payment  was  refused.  Upon  be- 
ing Informed  of  this,  the  defendant  refunded 
the  money,  and  took  them  all  up.  Tbey  were, 
therefore,  not  produced,  and,  of  course,  as 
to  tbem,  there  was  not  the  slightest  attempt 
to  prove  that  they  had  been  forged.  As 
Delafield  was  confessedly  an  assumed  name. 
It  ts  probable  that  tbe  signature  J.  A.  Dela- 
fleld  ft  Oo,  was  a  fictitious  firm.  There  was, 
however,  no  proof  npoa  that  subject. 

We  have  here,  then,  Indodlng  the  chedc  de- 
scribed In  the  Indlcanent,  eight  diffonnt 
cbMk%  tor  small  sams,  pnrportliig  to  bare  teen 


drawn  by  Ave  dlffwent  drawers  upoa  New 
York  banks.  Tbey  woe  all  negotiated  wUhiB 
a  few  days  in  San  li^randsco,  and  none  were 
paid  on  presmtatlon.    Letters  written  by  the 
defendant  were  also  read,  in  which  he  seems  to 
admit  that  he  did  not  think  they  would  be  paid. 
But  as  to  none  of  them  was  there  evidence  tbat 
they  had  been  forged.    No  evidence  short  of 
concluitive  proof  of  guilt  could  have  been  more 
damaging.  At  least,  this  evidence  tended  vny 
strongly  to  prove  that  tbe  defendant  was  ■ 
cheat  and  reddess  swindler.  The  evLdeoce 
was  admitted  only  for  a  limited  purpose,  and, 
in  the  charge  of  tbe  court.  Its  effect  was  ex- 
pressly restricted  to  that  purpose.  When  one 
of  the  checks  was  offered,  and  had  been  ob- 
jected to,  the  court  said:  "I  understand  tbai 
all  these  matters  are  singly  to  show  guilt} 
knowledge  in  the  transactloQ  mentioned  here, 
and  for  no  other  puipose."    To  which  the 
prosecuting  attorney  responded,  "Yes,  sir." 
In  the  charge  the  court  said:  "Now.  in  orda 
to  show  guilty  knowledge,  the  proeecatkm  have 
been  allowed  to  Introduce  before  yon  cases  ot 
other  checks  alleged  by  them  to  have  beo; 
forged;  but  you  wlU  be  careful  to  remembet 
that  such  evidence  is  applicable  only  to  tiie 
question  of  guilty  knowledge."  The  jury  wai 
also  told,  as  to  the  principal  cbedt,  tbat  the 
fact  that  there  were  no  funds  to  meet  it  did 
not  tend  to  prove  that  the  check  was  rorged. 
These  checks  were  not,  then,  offered  or  le- 
celved  for  the  indorsements  which  were  ad- 
mitted to  IM  in  the  handwriting  of  defendant, 
for  the  purpose  of  comparison,  nor  as  the  bads 
of  a  theory  tending  to  show  that  all  tbe  checks 
were  forged,  bat  to  show  guilty  knowledge 
only.    But  there  was  no  proof  that  the  other 
checks  were  CcMrged.  and,  therefore,  tt  was  not 
shown,  nor  was  there  evidence  tending  to 
show,  that  about  the  same  time  tbe  defendant 
had  passed  other  forged  checks.  When  tbe 
fact  of  guilty  knowledge  becomes  material,  U 
must  appear  tbat  the  check  described  in  tbe 
indictment  was  Itself  a  forgeiy.  Proof  that 
defendant  passed  other  checks  which  were  for- 
ged cannot  be  introduced,  when  onaccompan- 
led  with  other  Inculpating  focts,  to  establish 
the  corpus  delicti.  And,  when  the  body  of  the 
offense  has  been  established,  and  that  defend- 
ant passed  the  check,  and  tt  la  sought  to  show 
gnUty  knowledge  by  the  fact  that  d^endant 
also  passed  other  forged  paper,  the  i^oeecutloD 
assumes  the  same  burden  as  to  all  the  other 
checks  introduced.  It  must  show  tbat  such 
checks  were  forged. 

The  evidence  did  tend  very  ttrongly  to  prov? 
the  defendant  a  swindler,  and  I  have  no  doubt 
that  It  would  be  much  easier  to  convince  a  juiy 
that  defendant  forged  the  DIn>n  chedc  after 
th^  had  been  convinced  that  he  waa  a  swindler. 
And  such  an  impression  Is  natural  and  reason- 
able. But  to  allow  proof  of  the  bad  tduractff 
of  a  defendant  as  a  step  In  tbe  proof  of  guilt 
has  never  been  the  policy  ot  the  law.  On  tbe 
c<HitraiT,  pains  Is  aometlmee  taken  to  prev^t 
knowledge  of  the  bad  dnrac^  of  the  defcsd- 
ant  from  reaching  Uw  puj,  Tbaa,  where  a 
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defcodxuit  has  bocu  pre\'ljusly  couTlcted  of  an 
lofaoious  oDTense,  aud  each  tact  Is  cbarged  In 
an  indlctme&t,  a  method  Is  uevised  by  which 
a  defendant  may  prevent  that  part  of  the  In- 
dictment from  being  read  to  the  Jury.  As  to 
±e  three  checks  which  were  not  produced 
tbere  was  do  evidence  of  their  geoulneness, 
4Dd,  as  to  the  others,  none  ex.t.-ept  that  the  ex- 
pert testified  tliat  all  were  In  the  same  hand- 
n-ritlng,  aa  were  also  certain  letters  which  It  Is 
admitted  defendant  wrote.  There  was  no  evi- 
dence that  the  persons  by  whom  the  checks 
purported  to  be  drawn  were  real  persons,  and 
none  that,  If  they  were  real  peraom,  defend- 
ant was  not  authorized  to  use  tbeir  names. 

It  is  stated— perhaps  through  some  mlsappre- 
bension— that  the  learned  Judge  ot   the  trial 
court  ruled  that  It  was  incumbent  on  the  de- 
fendant to  show  that  he  had  such  authority, 
after  It  has  been  shown  that  be  has  drawn 
cliecks  in  the  name  of  another.  The  attorn^ 
general  does  not  contend  for  any  such  doc- 
trine, and  it  Is  repudiated  In  the  charge  of  the 
court  in  this  case.  The  Jury  were  told:  "When 
an  accused  man  pleads  not  guQty.  as  he  has 
pleaded  here.  Immediately  there  arises  a  pre- 
sumption of  innocence  fn  his  favor,  which  ac- 
companies him  all  through  the  trial,  and  never 
deserts  him."  To  prove  tbat  an  accused  person 
slened  the  name  of  another  to  an  Instrument, 
and  that  he  nassed  such  Instrument  as  genu- 
ine, does  not  prove  the  commission  of  a  crime. 
It  most  still  be  shown  tbat  It  was  a  false  In- 
strument, and  this  is  not  proven  until  It  is 
shown  tbat  the  person  who  signed  anoUier'B 
name  did  so  without  authority.    TJntU  this 
proof  la  made,  it  is  not  shown  to  be  a  false  In- 
strument, and  the  defendant  is  not  put  to  his 
proof  at  all.  The  defendant,  when  on  the  stand, 
admitted  that  be  drew  two  of  the  four  checks 
which  were  produced  at  the  trial,  and  that 
he  negotiated  them.    He  claimed,  however, 
that  he  had  authority  from  the  drawers  to  so 
use  tbeir  names.    Waiving  the  necessity  of 
corroborating  evidence  as  to  the  corpus  de- 
licti, would  any  one  contend  tbat  this  proved 
forgery?  Suppose  that  he  had  admitted  tbat 
he  drew  the  Dixon  check,  and  claimed  that  he 
had  antbority  from  Dixon  to  draw  it,  would 
this  admlsslOD  have  put  the  burden  upon  him 
to  show  such  authority?  It  would  be  a  new 
departure  in  criminal  law.  It  arises  from  a 
dUSeulty  which  is  inherent  in  our  system.  We 
tiave  inherited  the  idea,  which  we  carefully 
place  In  all  our  constitutions,  that  an  accused 
person  must  be  confronted  by  bis  witnesses  in 
court.    State  process  cannot  cross  state  bor- 
ders, and  hence  Justice  Is  sometimes  defeated. 
The  courts  have  not  created  the  difficulty,  and 
cannot  provide  a  remedy  by  depriving  a  de- 
fendant of  the  presumption  of  innocence,  and 
putting;  the  burden  upon  him. 

I  do  not  think  tbere  was  rerersible  error  in 
admitttng  letters  of  the  defendant  which  con- 
tained certain  admlsdons  before  there  was 
proof  of  the  corpus  delicti  The  rule  Is  that 
there  most  be  other  and  independent  proof 
that  a  atme  bas  been  cnnmitted  by  aome  one. 


Then  It  can  be  shown  by  the  extrajudicial  co^t 
fessions  tbat  defendant  Is  the  gull^  party.  Inl 
some  cases  It  has  been  held  that  the  ordw  (tf  I 
proof  is  material  That  It  is  the  fairer  coata*| 
that  there  should  be  Independent  proof,  first, 
as  to  the  body  of  the  offense,  cannot  be  doubt- 
ed. But  I  do  not  think  a  case  should  be  re- 
versed merely  because  of  a  departure  from  tba 
natural  and  Just  order  of  evidence. 

It  la  said  that  the  case  must  be  revived  be-, 
cause  the  prosecution  produced  no  evIdeiMW 
that  defendant  was  not  authorized  to  tise  Dix- 
on's name,  and  also  because  they  did  not  show 
that  Dixon  was  a  real  person.  Perhaps  there- 
was  no  such  evidence  when  the  prosecutltHX 
rested,  but,  after  the  court  bad  refused  an  ai>- 
plication  to  hutrnct  the  Jtiry  to  acquit  the  de-. 
fendant,  be  voltmtarlly  took  the  stand  as  » 
witness,  and  Btq;^)lled  the  evidence  which  had, 
been  lacking.  If  there  was  error.  It  was  Oxam 
cured.  For  the  error  above  Indicated,  bow-^ 
ever,  the  cause  la  rananded  and  a  new  trial- 
ordered. 

We  ccounr:  HENSHAW.  J.;  HcFAR- 
LAMD.  J. 


BOBBBOHT  t.  BBID  et  aL    (8.  F.  306.) 
CStipreine  Oonrt  of  OaHftnnia.    Bept  19,  389&> 

ElBCTMBNT— TiTLB  TO  DsrSAT  RkCOVSHT. 

Becoveiy  by  plaintifr  in  ejectment  of  prem- 
ises which  he  claims  ander  foreclosnre  of  mort- 
gage cannot  be  defeated  by  one  not  connectlDg 
himself  with  the  title,  by  a  showing  that,  three 
years  before  execution  of  the  mortgage,  the 
mortgagor  was  declared  a  bankrupt  under  the 
federal  laws,  and  that  the  register  in  bankruptcy 
then  conveyed  to  the  assignee  in  bankruptcy  tb* 
bankrupt's  property,— notice  of  the  asrignee's 
aK>olntment  not  having  been  published,  and  the 
assignment  to  him  not  Earing  been  filed  for  seven 

Sears,  though  Rev.  St  U.  S.  fi  5064,  require* 
nmediate  publication  of  the  notice,  and  record- 
ing of  the  assignment  within  aix  months;  and  it 
appearing  that  the  mortgagee  never  had  notice 
of  the  bankruptcy  proceedings  till  after  the 
foreclosure,  and  that  nothing  was  done  by  the 
court  or  assignee  In  bankraptcy  till  nearly  seven 
ears  after  appointment  of  the  assignee,  when 
e  sold  out  his  claim  to  the  property,  worth  $7,- 
000,  for  $C0,  and  the  mortgagor  having  till  then 
remained  in  undisturbed  possession,  daiming  the 
property  as  his  homestead. 

Commissioners'  declsI(»L  Department  1L 
Appeal  from  superiMr  court,  city  and  county 
of  San  Francisco;  J.  0.  B.  Hebbard,  Judge. 

£]Jectmeat  by  Anthon  Robrecbt  against 
George  W.  R^d  and  others.  From  a  Judg^ 
ment'fOr  plaintiff,  and  an  order  denying  a 
new  trial,  defendants  appeal.  Affirmed. 

Bcrlrner  A  Scta^  and  Horace  Hawes,  for 
appellants.   B.  B.  Taylor,  fw  respondmt. 

BELCHER,  C.  This  is  au  action  of  eject- 
ment to  recover  possession  of  a  lot  of  land  In 
the  city  of  San  Frandsco.  The  complaint  Is 
In  the  usual  form,  alleging  ownership  and 
right  of  possession  In  the  plaintiff,  and  his 
ouster  by  defendants,  and  the  damages  sus- 
tained.  The  answw  admits  that  d^^end- 
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aata  an  Ilk  pomesBlon  of  the  lot,  but  denies 
tSmt  plafntUT  \b-  the'  owner  or  entitled  to  ttae- 
posMBBlon  threat,  and  alleges  ownersblp 
«Bd  right  of  posaeBston  In  the  defendant 
Beidl  The  case  was  tried  by  the  conrt  with- 
out a  Jury;  and'  the  findings  and  Judgment 
ware'  in  fivror  of  the  plaintlfT,  from  whlcft 
Judgment,  and  an  ord^r  denying  their  motion 
for  a  new  trial;  deftodants  appeaL 

'Che  tadx-  proved  are,  In  mbstance,  as-  fol- 
liiws:  The'  lot  In  question  Is  situated  oe^ 
tween  Sewnth  and  Eighth  streets  and  Fol- 
som  and  Clementina  streets.  It  has  a-  width 
of  25  fleet,  taclng-  on  the  two  last-naAed 
stvcets,  and  a  l«^h  of  160  fe«t  between 
them.  Thsra  are>  two  two-story  buildings 
on>  the  l9t,  one  frond ng-  on  Folaem  and  the- 
other  on  Glemtntliui  attreet,  and  there  iB  a 
Ikaaei  tietween  tbnm,  with'  ai  gato  or  open>- 
ins  thnnigh  It  Dor-  ^issi^  teom-  oae-  house 
to  the  tfthev.  Both-  hoases  weve  constrnclv 
aA  Dor  use'  a»  flats,  raeq^t  the-  tower  story 
of  the  one  on  Folsom  street  The  front 
part  of  that  story  was  Intended  for  a  store, 
and  lb  the  rear  i^ere  rooow  for  fhrnlly  use. 
In  March,  1874,  one  P.  F.  Ouslelt  became  the- 
owner  of  the  said  lot,  and  on  July  26,  1878, 
be,  his  wife  Joining  with  him,  executed  In 
proper  form  a.  declaiution-  o£  boueatead 
thereon,  and  on  the  next  day  caused  the 
same  to  be  d\ily  recorded.  At  that  time  he 
was  r«6idln^  with  his  family  on  Langton 
street,  fiut,  the  night  before  executing  the- 
declaratlon  of  hotpiestead,  he  and  bis  wife 
went  to  the  Foioom.  stre^  house  and 
12iere,  on  a  mattress,  in  one  of  the  back  rooms 
in  the  lower  story.  They  took  tl»elr  supper 
tliat  nUht  andi  tbelc  breakfast  tlie  next  momr 
kiff  at  thebr  boose  od  I^angton  street,  but  a 
ftw  days  later  they  moved  Into  tbe  Folsom 
street  bouse,  and  thereafter  made  it  their 
place  of'  residence.  On  July  80,  1878,  Ciulcli 
ftlwl.  In  Hie-  United  States  district  court  for 
California,  tils  petition  In  bankruptcy,  with 
accompanying  schedulAS,  showing,  amcHig- 
other  tMn^,  that  the  proiierty  herv  In  con- 
ttorersy  was  Incumbered  by  a  mortgage  to 
one-  Fortal  for  $5,000,  bearing  Interest  at  the 
arte  of  12  p^  cent,  per  annum,  asd  on  Au- 
gust 7th  he  was  regularly  adjudged  to  be  a 
banlirupt  under  the  fedecal  bankrupt  laws 
tlien  in  foreei.  Tbweaftet;  on.  September  2d, 
ona  J..  H..  B«.  Wllkins  was  r^ulnrly  chosen 
and  apyolnted.  assignee;  of  the  estate  ot  said 
bankrupt,  avd  on  that  4»j  ihB  register  In 
bankmptcy,  by  an  iDStrumemt  la  writing, 
assigned  and  conveyed  to  the  said  assignee 
all  the  estate,  real  and  personal,  of  the  said 
bnnlcmpt  No  notice  of  the  assignee's  ap- 
pointment was  published,  and  the  assign- 
ment to  blm  was  not  flled  in  tjie  office  of  tbe 
ciorh  of  the  court  or  recorded  In  tbe  office  of 
the  county  recorder  until  April,  tSSS,  thou^ 
the  ftnmedlate  publication  of  such  notice  and 
tbe  recording  of  such  assignment  within  six 
months  were  required  by  tbe  bankrupt  act 
(Rer.  St  TJ.  S.  S  5051).  Cnslcfc  remained  In 
poBsesslon  of  the  said  property,  oslng  a  p6r^ 
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tlon  thereof  as  a  place  of  resld^ice  tar  him- 
self and  family,  and  collecting  the  rents  for 
tbe  portions  leased  to  tenants,  until  March  S, 
1881,  when,  to  pay  off  the  mortgage  thereon 
to  Portal  for  95,000  he  borrowed  from  plafn- 
ttff  the  sum  of  $5,100,  for  whleta  he  and  his 
wife  executed  te*  plaintiff  their  promissory 
note,  payable-  two  years  after  date,  with  In- 
terest at  the  rate-  of  10  per  cent  per  annum, 
and  also  alt  the  same  time  executed  to  him  a 
mortgage-  on  tbe  said  premise*  to  seevre 
payment  of  tbe  said'  note.  To  complete  the 
tranaftctioa  all  the-  parties  met  at  the  cftr 
hell,  and  the'  plalnliff  then,  at  the  request  of 
C'UsIek,  paid  tAe  money  loaned  to  Portal,  who 
then  satlsIhMf  his  mortgage.  Before  making 
tte  loan  piaintMT  empTii^ed  an  attorney  to 
examine  the  title,  and  after  an  investigation 
the  aAtoraey  reported'  te  him  that'  tt  was 
good.  K^ther  the  plaintiff  nor  his  attorney 
had'  vrw  had  any  knowledge  or  notice  of  any 
of-  the  said  bankruptcy  proceedings.  Tbe 
said  note- not  being  paid,  plaintiff  commenced 
an  action  in  tbe  superior  court  of  the  city 
and  county  of  San  Francisco  against  Cusdcfc 
and  his  wlf^  te  fereclose  his  mMtgage,  and 
sncb  proceedings  were  had  therdn  that  on 
March  26.  1860,  a  Jtic^rment  antf  decree  was 
duty  glvpn  and  made  foreclosing  the  same, 
and  adjudging  that  the  whole  amount  of 
prtndpal  and  interest  due  theremi  waa  un- 
paid and  owing  from  tbe  defendanto  to  plain- 
tiff, and  directing  tiiat  the  mortgaged  prem- 
ises be  sold  for  tbe.  purpose  of  satfsfjrlng 
the  mor^ge-  Uen.  Under  this  decree  tiie 
B&ld  premises  were-  regularly  scrid  by  the 
sheriff  and  bid  In  by  the  plaintiff,  and  on 
September  29;  1885,  he  oYitatned  a  sberitt'B 
deed  thereftw,  which  was  duly  executed,  ac- 
knowledged, and  recorded.  Sb  ftu-  as  ap- 
pears, nothliig,  except  as  above  stated,  was 
done  by  the  court  or  the  assignee  In  tbe 
bankruptcy  proceedings  until  Aprfl  8,  IdSEi. 
when  the  assignee  executed  to  the  defoidant 
a  deed  of  the  said  premises,  who  tberenpon 
took  possession  of  tbe  same,  «td  Uiereafter 
retained  such  possession  up  to  Hie  time  of 
the  trial.  Tbe  conrideratlon  for  tbe  deed 
was  950;  and  ft  was  proved  that  tlie  Taloe 
of  the  said  property  at  that  time  was  more 
than  ¥7.000.  Shortly  after  obtaining  his 
deed  the  defendant  commenced  an  action 
against  tlie  platntUT  herein  to  qutet  Iris  title 
to  tbe  property,  and  on  appeal  to  ttits  court 
it  was  brid  that  the  deed  was  void  and  con- 
veyed no  title.  Reld  r.  Robte<At.  IQB  CaL 
C20,  3«  Pac.  875; 

Upon  these  facts  the  appeffimt  contends  that 
the  findings  of  the  court  wen  not  Justtfled,  and 
that  the  Judgment  should  therefore  be  revers- 
ed. Thflr  contention  Is  based  upon  tbe  foUow- 
ing  propositions:  (1)  That  tbe  dedaration  of 
homestead  executed  and  filed  by  Cusick  and 
his  wife  was  Invalid  and  of  no  effect,  because 
the  declaranta  were  not  at  tbe  time  of  execut- 
ing the  same  actnafly  residing  upon  the  prop- 
erty. (2)  That,  when  tbe  register  assigned  tbe 
property  of  tbe  bankrupt  to  tbe  assignee  tbe 
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anlKnmeDt  rdated  back  to  tbe  commencement 
of  tbe  proceedings  In  bankruptcy,  and  Tested 
tbe  title  to  ihe  property  in  tbe  uulgnee  m  of 
ttet  tiineu  (3)  Tkat.  wlien  Cwlck  and  bta  wife 
executed  tbe  mortgage  to  tbe  plaintiff,  they 
bad  no  estate  or  interest  ts  the  property,  aad 
could  not  incumber  or  conTey  the  same  In  any 
way  whatever,  and  hence  the  mortgage  cre- 
ated no  Ilea  on  the  property.  (4)  That  the  fact 
that  the  r*°  loaned  his  money  to  pay  off 
a  prft-exlsting  valid  mortgage  on  the  property 
did  not  In  ajiy  way  aabrogate  him  to  the  rtghta 
of  tke  frior  mertigagce.  (6)  That  It  ia  Imma- 
terial whether  the  plaintiff  had  notice  of  tbe 
hankraptXT  proceedings  when  be  took  his  mort- 
gagoi,  as  UDdtt'  the  bankrupt  law  a  purchaatt 
fram  the  bankrupt  can  acquire  no  tight  to 
piopefly  TSBted  In  the  assignee,  wbetber  be 
has  jiotlce  (tf  tbe  proceedings  <Hr  not  (6>  That 
It  waa  competeat  for  tbe  defendant  to  defeat 
the  plalntUTs  title  by  abowlng,  as  be  did,  that 
tbe  title  was  outstanding  in  the  assignee. 

We  do  nat  deem  it  neceasary  to  discuss  these 
seTeral  propoaMooa  at  length,  for,  conceding 
that  each  one  «t  them  Is  soond,  still  tbcy  are 
not,  hi  oar  cfilBtoD,  ctmtmlllng  In  this  case^ 
It  la  true  that  hi  an  actka  ot  ejectment,  when 
the  pialBtlff  rclfee  upon  a  paper  title,  the  de- 
tendant  may  show  tbe  true  tUde  with  right  of 
prnwosaten  to  be  outstanding  In  a  third  person, 
wttboot  connecEtog  hlmaelf  with  It,  and  may 
thus  defeat  the  action.  Moore  t.  TJce,  22  CaL 
S14;  Stauson  t.  Bdcateln.  22  Oal.  581;  Dyson 
T.  Brndahaw.  23  CaL  528;  Grsouner  t.  Porter, 
41  CaL  462.  Hot*  It  appears  that  Cusl(&  and 
Urn  -wtfa  rwn^ned  te  nudistvbed  posaeaslaa  of 
tbe  property,  ^*™'"g  it  as  their  homestead, 
for  neariy  aaren  yean  aftw  tae  bankruptcy 
|wiii«iailhu|i  wa«  cranmenced.  This  posses- 
afc»  was  sTldesue  of  an  tight  on 

tbair  tmxt  to  tbe  posseesloo  «t  tbe  property, 
and  was  certately  siAdent  to  bare  enaUed 
dnm  to  mahitain  an  action  te  dispossess  any 
me  tBtruder  upon  tt.  And  that  this  right 
waa  reoognlsBd  by  tbe  aasignee  la  shown  by 
tbe  fact  that,  during  all  the  time  named,  be 
took  nost^  to  obtain  poesossion  oC  tihe  prop- 
erty himself,  as  it  woidd  otherwise  have  been 
kiB  duty  to  do^aod  a*  ttie  and  riaply  add  out 
Ub  dalm  fbento  foe  150^  when  Ite  property 
WMs  in  fMk  tbin  wcrtb  non  (ten  f 7,800l  But. 
when  the  pUstlff  obtained  tbe  absrUTa  deed 
DBdar  tfaa  floadoaare  pnceedtng^  he  nececd- 
ed  to  all  ae  rigbts  of  tba  mortgicora,  wbethec 
atmtmHMtg  at  tko  time  tbe  mertgage  waa  exeeut- 
«d  or  suboequontly  aeqnbied,  aad  waa  tbera- 
fan  entitled  to  malntnln  Ua  action  against  tba 
drfWidfirt  who  In  do  w«y  caanected  blnwelf 
wttb  tte  tttlc  The  hanhzopt  la*  provided  aa 
eoDowa:  "No  antt,  cttber  at  law  «  In  eqidty, 
t^aU  be  ■amialnaWe  In  any  court  between  an 
BTtlm—  In  iNUtavtey  and  a  third  pevaon 
Mmiwntmf  an  adTerae  lotercat,  touching  any 
proporty  or  xlt^ts  of  property  tranaferable  to 
«r  vested  tak  sneh  aanlgBW^  unless  brought  wltb- 
tmo  jmn  tmm  tiia  time  wben  tbe  cauae  (tf 
aeUoa  accrued  fw  or  against  such  assignee." 
aarr.8LU.&|60(IT.  Whather,  In  view  of  this 


statute^  tbe  assignee,  ad  the  time  be  mado  bis 
deed  to  tbe  dtfendant,  could  bavo  maintained 
an  action  torecoTerposaessionot  the  property, 
is  a  question  which  does  not  arise  here,  and 
need  not  be  considered.  In  anyeTentboweTer. 
the  d^endant  should  not  bepermltted  tod^eat 
this  action  by  the  showing  made  aa  to  the  title 
of  the  assignee.  It  folktws,  in  our  opinion, 
that  tbe  findings  (tf  tbe  court  were  JostUled, 
and  that  Oa  Jodgm^  and  order  should  be 
affinneda 

W«  concur:  HATNIDS;  a;  VANCIjIBF,  <X 

PBR  CURIASi.  For  the  reasons  given  hi 
tbe  feregolng  ojplaion.  the  judgment  and  order 
are  afflrsasd. 


TONINI  T.  CBVASCO  et  aL  (S.  F.  220.)t 
OSu^one  Court  ot  Oalifomla.    Sept.  17,  1890.) 

LlBBL  —  PUADIKO   DaMAOES  —  COHHT8V0TIOir  — 

Hauhlbss  Eniioit. 

1.  Snstalning  an  obj«ctioii  to  a  qhestion,  tka 
panose  of  wucfa  was  to  show  that  witoees  waa 
oufiiendly  to  defendant,  if  error,  is  harmless; 
witoesB  oRTiiig  already  testified  that  he  Waa  un- 
friendly to  him. 

2.  Pablishing,  ooticeming  me  engaged  la  the 
railway  and  steamship  ticket  baarnefla,  that  a 
certain  firm  engaged  in  that  boslness  were  com- 

KUed  to  discharge  him  for  "conduct  not  Irrepre- 
Dsible,"  followed  by  a  publicatioD  that  wMls 
such  person  ^res  notice  in  a  circular  that  be  to 
no  longer  with  such  firm,  bnt  has  moved  his 
business,  "as  a  matter  of  truth,  and  to  guard 
the  pauic  against  any  surprise,  we  mast  con- 
firm  the  statement  already  publicly  made,"  that 
he  "has  not  moTed  away,  bnt  has  been  discbar- 
ged"  by  said  firm  "for  conduct  not  irreprebensi- 
ble."  U  libelous  per  ee,  so  that  special  damages 
need  not  be  avnred  or  proved ;  Civ.  Code,  % 
45,  defining  **llber  aa  a  false  pablicatioa 
"which  exposes  any  person  to  *  *  *  ob- 
loquy." 

3.  That  the  court,  in  sn  action  for  libel,  left 
to  the  Jury  the  determinatloo  of  the  meaning  of 
the  pnbliuitions,  with  instructions  that  they 
were  to  be  taken  tn  the  sense  that  Is  most  nat- 
ural and  obvious,  and  in  that  sense  In  which 
those  persons  to  whom  the  publicatloos  should 
come  would  be  most  likely  to  understand  them, 
caoDot  be  coaiplained  of  by  defendant:  the  pub- 
lications being  such  as  might  properly  be  con- 
strued as  defamatory. 

Department  2.  Appeal  from  superior  eonr^ 
city  and  county  of  San  Fmudaco;  John 
Hunt,  Judge. 

Action  by  M.  Q.  'Ttmlnl  against  Cevaaeo  & 
CrespL  From  a  Judgment  for  plaintiff,  and 
an  order  denying  a  new  trial,  defendants  ap- 
peaL  Afflnoed- 

Wm.  J.  HcOea  and  Jos.  P.  Cavagnazo,  for 
^ipellanta.  G«don  ft  Young,  for  respondent 

HcFABlAND.J.  This  Is  anactlon  torecov- 
er  damagea  for  an  allfi^ed  libel  by  the  defend- 
ant^ In  a  newspaper  owned  by  them,  to  the 
injury  at  plaintiff.  TbiB  Jury  tendered  a  ver^ 
diet  for  plaintiff  In  the  sum  ot  $LfiO0*  which, 
on  the  motloa  for  a  new  trial,  waa  reduced 
tqr  the  court  to  (50a  Def  endanta  appeal 
from  fiM  Judgment,  and  team  tbe  order  deny- 
ing a  new  txlaL 


1  Rehearing  denied. 
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Appdlants*  first  contention  Ib  that  the  Ter- 
dict  Is  not  BUBtalned  bj  the  erldence,  bnt 
thla  coutenticn  cannot  be  maintained.  The 
main  Issues  of  fact  were  wbether  or  not  the 
respcmdent  was  discharged  as  an  employfi  by 
the  firm  of  Cevasco  &  Oo.,  and  whether  the 
alleged  Ubelons  matto:  was  tme.  While  the 
evidence  upon  these  two  Issnes  was  ccuifllct- 
Ing,  there  certainly  was  sufflclent  erldence  to 
warrant  tbe  Jury  In  finding  in  fiiTor  of  the  re- 
spondent upon  both  said  issues. 

Appellants  c<mtend  that  the  judgment 
should  be  reversed  mi  account  of  errns  eom- 
mitted  by  the  trial  court  with  respect  to  the 
tdmls8lbllll7  (tf  evidence,  but  we  think  that 
this  position  taken  1^  appdlants  la  not  tena- 
ble. When  the  defendant  Crespl  waa  on  the 
stand  as  a  witness  for  respondott,  he  was 
asked  by  the  appellants  whether  or  not  the 
alleged  Ubeloua  article  was  true,  and  an  ob- 
jection by  respondcoLt  that  this  question  was 
not  In  croas-examlnatlon  was  snatalned;  and 
this  ndlng  Is  claimed  to  have  been  erroneous. 
But  nothing  was  asked  witness  <ni  tbe  ex- 
amination in  chief  about  the  truth  of  the  ar- 
ticle, and  we  do  not  think  the  court  erred 
In  holding  the  question  not  proper  oa  croos- 
wraminatlML  Afterwards  the  said  witness 
was  examined  on  the  part  of  the  appellants, 
wh«i  the  whole  matter  of  the  truth  of  the  ar* 
tide  might  have  been  px«v>er^  gone  into  by 
the  appdlants,  and  was,  tq  a  considerable 
extent  Upon  cross-examination  of  Hie  same 
witness  by  appellants,  he  was  asked  whether 
or  not  the  lyq^eUants  Cevasco  had  not  sued 
him  on  a  certabi  note,  and  attached  his  In- 
terest in  the  paper,  and  an  objection  to  thla 
question  by  resxwndent  was  sustained. 
Whether  or  not  this  ruling  was  technically 
correct,  It  Is  evident  that  no  harm  could  have 
been  dcme  to  appellants  tgr  the  ruling,  ^e 
only  purpose  of  the  question  was  to  show  an 
unfriendly  feeling  on  the  part  of  the  witness 
to  the  appellant  Oevasco,  but  the  witness  had 
already  testified  that  he  was  unfriendly  with 
said  Cevasco.  When  the  resptmdent,  Tonlnl, 
was  being  examined  on  his  own  behalf  In  re- 
buttal, and  at  the  very  close  of  the  evidence, 
Iw  was  asked  im  cross-examination  if,  after 
the  second  puUlcation  made  1^  the  appel- 
lants, and  set  forth  In  the  compWnt,  he  had 
not  also  had  an  advertisement  In  a  certain 
paper  caUed  the  "L'Elvezla";  and  tbe  re- 
spondent objected  to  tbe  question  as  not  re- 
buttal. Irrelevant,  Incompetent,  and  Immate- 
rial, and  that  the  advertisement  spoken  of 
was  after  the  commencement  of  the  suit. 
Hie  court  sustained  the  objection,  and  ap- 
pellants contend  that  this  ruling  Is  reversi- 
ble error.  We  do  not  think  that  the  ruling 
was  erroneous.  We  do  not  see  how  the  mat- 
ter pK^Nwed  to  be  proven  was  competent,  or 
that  the  court  abused  its  discretion  in  not  al- 
lowing It  at  that  stage  of  the  triaL  The 
foregoing  are  the  only  objections  to  rulings 
of  the  court  as  to  the  admissibility  of  evi- 
dence which  are  presented  in  the  brief. 

Appellants  contend  that  the  language  alleged 


in  the  complaint  to  have  been  published  is  not 
libdous  p^  se,  and  that,  as  no  ^»eclal  dam- 
ages were  proved,  respondent  should  not  have 
recovered.  At  common  law  there  was  great 
difficulty  In  determining.  In  actions  of  elther 
slauder  or  libel,  when  language  was  acttoo- 
able  per  se,— that  Is,  language  bom  which 
tbe  law  would  presume  damage,— and  when 
is  was  actionable  only  upon  averment  and 
proof  at  Q>ecial  damage^  It  la  quite  vrldoU 
that  such  an  action  ran  rarely  be  successful 
where  the  plaintiff  Is  compelled  to  plead,  nnd 
specifically  point  out  and  prov^  the  tlm^ 
place,  mode,  and  circumstance  of  his  damage. 
Under  tbe  earlier  decisions  In  anions  of 
slander,  words  were  held  not  to  be  action- 
able per  se  unless  they  imputed  a  crime  in- 
Toirlng  moral  turpitude,  altbouf^,  evoi  in 
actions  of  slander,  the  rule  was  afterwards 
greatly  relaxed.  But  there  was  always  a  <aa- 
tlnctlon  running  through  the  cases  between 
actions  of  slander  and  actions  of  libel.— be- 
tween words  spoken  and  words  written  or 
printed;  and.  In  aetl(His  of  libd,  language 
was  held  actionable  per  se  which  would  not 
have  been  so  hdd  In  actions  <tf  dander.  Some 
few  Judges  thought  this  distinction  not  sonud, 
but  th^  admitted  that  it  was  wdl  esUb- 
Ilshed  by  tiie  auQioriaes.  See  notes  to  sec- 
tion IS^  p.  71,  of  Townsfaend  on  Slanda  and 
LibeL  Townshend  ssya  (section  18):  "To 
language  In  writing  Is  attributed.  In  most 
cases,  a  great»  capacity  fw  Injury  than  is 
attributaUe  to  language  spoken  or  speech,  so 
that  language  which,  if  oxdEea,  gives  no 
right  to  redress,  may,  It  reduced  to  wilting, 
give  a  cuise  ot  action."  In  Broom,  Com. 
Law,  760;  it  is  said.  'rCbere  is,  howevtt,  this 
great  distinction  between  the  two  actions: 
that  from  a  Ubel  damage  is  always  Implied 
by  law,  whereas  only  some  kinds  of  dander 
are  actlonalde  without  proof  ot  special  dam- 
age"; and  in  1  CSilt  Oen.  Prac  4S,  it  is  said 
that  the  distinctions  between  sluiders  and 
llbds  "proceed  upon  tin  prlnciide  that  tiie 
f<»mer  are  often  spokcai  In  heat,  upon,  sudden 
provocations,  and  are  fleeting  and  soon  for- 
gotten, and  therefore  less  likely  to  be  peomar 
nently  injurious,  but  that  written  slandtt  Is 
more  deliberate  and  more  malldons,  more 
capable  of  circulation  In  distant  places,  and 
consequently  more  likely  to  be  permanently 
injurious."  For  the  same  reasons,  no  doubt, 
Ubel  Is,  In  most  countries,  a  public  offense 
and  its  perpetrator  may  be  punished  crim- 
inally, while  the  author  of  spokoi  standa-  Is 
liable  only  to  damages  in  a  dvU  action.  How^ 
ever,  in  most  of  the  states  there  Is  a  statu- 
tory deflnltiw  of  Ubd,  and  In  swdi  case  lan- 
guage which  Is  fairly  Included  in  such  defini> 
tion  Is  libelous  per  se.  It  Is  mly  irtun  tbe  li- 
belous meaning  of  the  publication  Is  coven-^ 
not  apparent  on  the  face  of  tbe  language  ttsed 
—that  averment  and  proof  of  special  dam- 
age is  required.  Uur  Code  defines  "libel"  as 
follows:  "Libel  is  a  false  and  unprivileged 
publication  by  writing,  pictures,  efflgy  or  oth- 
er fixed  representation  to  the  eiye^  which  ex- 
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poseB  any  person  to  hatred,  contampt,  ridicule 
or  obloqnr.or  wlilcb  causes  Mm  to  be  shuimed 
or  aroided,  or  wMch  baa  a  tendency  to  in- 
jure him  In  hla  occupation."  Clr.  Code,  S  45. 
TtdB  definition  Is  very  broad,  and  Includes  al- 
most any  language  which  apon  Its  face  has  a 
natnial  tendency  to  Injure  a  man's  reputation 
either  feneralljr,  or  with  respect  to  Us  occupa- 
tion. 

In  the  case  at  bar  it  Is  alleged  la  the  com- 
plaint that  the  parties  are  all  Italians  by 
race,  and  members  of  what  is  known  as  the 
"Italian  Colony"  of  the  city  of  San  Fran- 
cIbco;  that  for  many  years   plaintiff  .had 
been  engaged  In  San  Francisco  in  the  busi- 
ness of  railway  and  steamship  agency,  sell- 
ing railway  and  steamship  tickets,  and  do- 
ing all  business  Incidental  thereto;  that  such 
bnslness  was  done  principally  with  Italians; 
that  such  business  required  mutual  confi- 
dence, and  that  great  reliance  was  placed  in 
plaintUTs  honesty,  honor,  and  tmstwortbl- 
ness;  and  that  defendants  are  also  engaged 
In  the  same  business,  and  are  business  rl- 
Tala  of  plaintiff,  having  their  place  of  busi- 
ness at  No.  632  Montgomery  street,  in  said 
city.    It  Is  further  arerred  that  defendants 
are  also  the  proprietors  and  publishers  of  a 
certain   newspaper  of  general  circulation, 
called  **Lft  Voce  del  Popnio,"  which  circu- 
lates among,  and  Is  read  by  a  large  number 
of,  the  Italian  residents  of  said  dty,  and  Is 
declared  by  defendants  to  be  the  organ  of 
the  Italian  population  In  California,  and 
that  on  November  16,  1883,  and  on  several 
other  occasions,  the  defendants  published  In 
the  Italian  language.  In  said  newspaper,  con- 
cerning plaintiff,  certain  words,  which,  be- 
ing translated  Into  English,  are  as  follows: 
■The  agency  of  G.  B.  Cevasco  &  Co.  mnst 
state,  besides,  as  a  matter  of  tmth,  that 
since  the  first  of  November  they  were  com- 
pelled to  discharge  Mr.  M.  O.  Tonial  for  his 
conduct  not  irreprebenslble."    It  was  fur- 
ther averred  that  afterwards,  on  December 
6,  1893.  the  defendants  made  the  further 
publication  of  language,  which,  being  trans- 
lated Into  English,  is  as  follows:  "We  bave 
received  from  the  agency  of  G.  B.  Cevasco 
t  Co.  the  following:  'Mr.  M.  G.  Toninl  gives 
notice  In  a  circular  that  he  Is  no  more  at  632 
Montgomery  street,  but  that  he  has  moved 
to  another  place  his  business.'    As  a  matter 
of  troth,  and  to  guard  the  public  against 
any  surprise,  we  most  confirm  the  statement 
already  publicly  made;  that  is,  that  Mr.  To- 
ninl has  not  moved  away,  but  has  been  dls- 
charjred  by  the  firm  of  G.  B.  Cevasco  A  Co. 
for  conduct  not  irreprebenslble."    The  com- 
plaint also  contains  the  usual  averments  as 
to  defendants'  Intent  in  publishing  said  lan- 
guage; how  It  was  understood  by  those 
who  read  It,  etc.    We  think  that  the  lan- 
guagre  charged,  upon  Its  face,  tended  natu- 
rally, necessarily,  and  proximately  to  pro- 
duce some,  at  least,  of  the  results  mentioned 
In  section  45  of  the  Code  above  quoted ;  that 
Its  natural  effect  was  to  expose  plaintiff  to 


"obloqny,"-4mong  the  definitions  of  iriilch 
given  by  Webster  are  "blame,  reprehen- 
sion,"—and  to  "injure  him  in  his  occupa- 
tion"; and  that,  therefore,  no  averment  or 
proof  of  special  damage  was  necessary. 
**To  expose  one  to  obloquy  is  to  expose  him 
to  censure  and  reproach,  as  the  latter  terms 
are  synonymous  with  the  word  'obloquy.' " 
Bettner  v.  Holt,  70  Cal.  275,  11  Pac.  713. 
Surely  no  Intelligent  man  could  read  these 
publications  without  understanding  them  to 
mean  that  plaintiff  was  not  an  honorable 
person,  and  had  been  guUty  of  such  repre- 
hensible misconduct  as  should  deter  people 
from  trusting  him  in  his  occupation.  It  can- 
not be  Justly  said  that  the  language  does 
not  import  anything  of  a  defamatory  char- 
acter concerning  the  plaintiff.  See  Bettner 
V,  Holt,  70  Cal.  270,  11  Pac.  713;  Lick  v. 
Owen,  47  Cat  252;  Edwards  v.  Society,  99 
CaL  431.  84  Pac.  128;  Pitch  v.  De  Young. 
66  CaL  330,  5  Pac.  364. 

We  do  not  see  that,  in  the  matter  of  in- 
structing the  Jury,  any  error  was  committed 
prejudicial  to  appellants.  It  Is  no  doubt 
the  law  that,  where  the  language  of  an  al- 
leged libel  Is  unambiguous,  It  Is  the  prov- 
ince of  the  Judge  to  determine  its  construc- 
tion, and  that  where  it  la  capable 'of  two 
constructions  the  Jury  are  to  determine  In 
what  sense  it  was  used.  Van  Vactor  v, 
Walkup,  46  CaL  124;  Townsh.  Sland.  &  L. 
SS  281,  28G.  In  the  case  at  bar,  while  the 
Judge  did  not  expreraily  state  upon  which  of 
these  two  theories  he  proceeded,'  still  he  ac- 
tually left  to  the  Jury  the  determination  of 
the  meaning  of  the  publications.  In  that 
state  of  the  case,  If  the  verdict  had  been  for 
defendants  the  plaintiff  might  have  plausi- 
bly made  the  point  that  be  bad  been  Injured 
because  the  Jndge  bad  not  himself  con- 
strued the  language  as  defamatory.  The 
verdict,  however,  was  for  plaintiff;  and  de- 
fendants were  not  prejudiced,  unless  upon 
the '  proposition  that  the  language  was  not 
defamatory,  and  that  the  Jury  should  not. 
and  could  not  rightly,  have  found  It  to  be  of 
that  character,— a  proposition  which  cannot 
be  maintained.  The  Judge  gave  a  large 
number  of  instructions  requested  by  defend- 
ants, which  stated  their  side  of  the  case 
fully  and  fairly,  and  we  do  not  think  that 
any  prejudicial  Injury  arose  out  of  the  re- 
fusal to  give  a  few  other  Instructions  which 
they  asked.  These  latter,  so  far  as  they 
were  correct,  were  fairly  Included  in  the  in- 
structions given.  The  Jury  were  told,  among 
other  things,  that  "the  publications  alleged 
to  be  libelous  are  to  be  taken  In  the  sense 
that  is  most  natural  and  obvious,  and  In 
that  sense  In  which  those  persons  to  whom 
the  publications  should  come  would  be  most 
likely  to  understand  them";  and  this  was 
certainly  putting  the  case  as  favorably  for 
defendants  as  It  could  rightfully  have  been 
put  if  the  Judge  had  himself  construed  the 
language.  Upon  the  whole,  we  see  no  good 
reason  for  rerersing  the  JndgmenL  The 
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W«  etmeor:  HBNSHAW,  J.;  TBaCPUt  J. 


WIlfiON  T.  WBIiOH.* 
(Gonrt  of  Appeals  of  Cdorado.    Jnne  8,  1898.) 
Appbal  Bosd— Partim  to  Actios  — Btidbho*— 

MOTIOM  TO  DtSMISa — WAITBIt. 

1.  A  motioii  to  dismiM  on  the  gnmnd  ttaat  otb- 
«n  sboold  hAf*  beeo  johivd  w  detuduts  im 

waived  by  gome  to  trial  without  ruling  en  h. 

2.  Code,  f  13,  providing  that  jueraooa  joiotly  or 
fleveraJly  liable  on  the  same  obligation  or  ioatru- 
ment  mar  all  or  anr  of  tfa^  be  incfaidcd  in  the 
■ame  acoon  at  plaiutiffa  optiont  ^Ues  to  tc- 
tioDB  on  appeal  bonds. 

3.  In  an  action  agalnat  a  aniety  on  an  appeal 
bond,  plaintitF  must  prove  noiqtayment  of  the 
jodsmatt  and  costa,  and  evidence  merely  ot  to- 
Boe  ot  execntion  after  diBmiasal  et  the  tvpeal  u 
not  em  prima  fade  proof. 

Appeal  from  Anqmboe  oauntr  esoit 
AcUon  V  Andrew  Welch  asalast  Geovga 
W.  Wllaon.  Judgment  for  idalatUt  and  de- 
fendant appealSw  Be  versed, 

Fred  L.  abaw,  ftv  appellaiit. 

THOM80N.  J.  Tbte  Butt  wag  bnmsht  be- 
fore a  Justice  at  the  peace  by  Andrew  Welch 
Against  George  W.  Wllafm,  upon  an  appeal 
bond  executed  by  Byion  L.  Millw,  Edwin  J. 
Miller,  and  Oliver  B.  MerrUl,  aa  principals, 
and  a.  F.  Ci^been  and  George  W.  Wilson  as 
sureties,  and  conditioned  as  followa:  "Where- 
as, the  said  Andrew  Welch  did,  on  the  twen- 
ty-seventh day  of  May,  A.  D.  1898,  at  a  term 
of  the  district  court  then  being  holden  with- 
in and  for  the  county  of  Park  and  state  of 
Colorado,  obtain  a  judgment  against  the 
above-botinden  Byron  L.  MlUer,  Edwin  J. 
MlUer,  and  Oliver  B.  Merrill,  for  the  possea- 
■lon  of  the  horse  replevlned,  and  for  the  sum 
of  (me  hundred  and  fifty-one  dollars  dam- 
ages, and  costs  of  suit,  from  which  judgment 
the  said  Byron  L.  Miller  and  Oliver  B.  M«t1U 
have  prayed  for  and  obtained  an  ap[>eal  to 
the  court  of  appeals  of  the  state  of  Colorado; 
Now,  if  the  above-bounden  Byron  L.  Miller, 
Edwin  J.  Miller,  and  Oliver  B.  Merrill,  shall 
prosecute  said  appeal,  and  shall,  moreover, 
pay  the  amount  of  the  said  Judgment,  co«ts. 
Interest,  and  damages  rendered  and  to  be  ren- 
dered against  them,  the  said  Byron  L.  Miller, 
Edwin  J.  Miller,  and  Oliver  R  Merrill,  In 
case  the  said  Judgment  shall  be  affirmed  In 
the  said  court  of  appeals,  then  the  above  ob- 
ligation to  be  null  and  void;  otherwlae,  to  re- 
main in  full  force  and  virtue."  The  ap- 
peal was  not  prosecuted,  and  It  was  dls- 
miased  by  this  court  for  failure  to  file  a  trans- 
cript of  the  record.  The  defendant  appeared 
before  the  Justice  and  moved  to  dismiss  the 
cause  because  the  other  obligors  were  not 
made  parties  defendant.  The  Justice  denied 
the  motion,  and  rendered  Judgment  against 


1  BeheariDt  dccied  September  16,  1880. 


the  ilnrmUM^  from  whldi  he  appealed  to 
the  county  courL  In  the  latter  eaort  no  ac- 
tion ae«ni  to  bare  lieea  taken  on  the  mo- 
tion, and  the  record  does  not  indicate  what 
became  ttf  it  Upon  tfte  trial  m  the  oonnty 
court  the  plaintiff  had  Jndigmait,  from  whidi 
the  defendant  prosecritefl  this  appenL 

The  errwa  alleged  ai»  that  the  eaaae  wia 
tried  without  any  OlspoBltlon  of  the  motloB 
to  dlsmtaa,  which  cotmnd  itylefl  a  *'|dea  In 
abatement":  that  the  action  did  not  lie 
against  Wilson  alone;  and  that  the  Judg- 
ment was  rendered  upon  InsufBcietit  evidence. 
Tlu.raconl  4oea  not  show  that  tte  defend- 
ant indated  upon  hte  motien;  and,  hj  ^aing 
to  trial  irfthont  pcerMos  ralhw  iqpoa  It,  he 
waived  it  But  these  was  no  merit  In  the 
motion,  and.  If  tt  bad  been  heard.  It  mnst 
hare  bean  oromiled.  Sectton  13  of  the  Code 
provides  that  persona  JoinOy  or  BereraJly  Sa- 
ble upon  the  nuna  obUgatten  or  luntniinen^ 
may  all  or  any  of  them  be  indoded  In  the 
same  nedeo,  at  the  cotton  of  the  plaintiff. 
This  pKOTisl(»  apirtles  te  Mtl<na  on  appeal 
bonds.  liux  McLeod.  l»Oola  400,  SB  Pae. 
246.  The  BQlt  was  therefwe  properiy  brought 
againat  this  dcCodant  ftlanc: 

The  evidence  at  the  trial  consisted  of  tha 
Judgment  In  the  case  against  MlUer  and  oth- 
ers; the  appeal  hood,  to  wbleh  the  name  of 
tlu  defendant  was  anbeerttted  as  sorety;  the 
Judgment  ot  this  court,  dlsmisBing  the  appeal 
for  failure  in  Hs  prosecution,  and  awarding 
damages  and  eoeta  to  the  appellee;  an  cxe* 
cation  and  a  fee  Mil  from  this  coort  for  the 
damagea  adjudged  and  the  casta  of  the  a|^ 
peal;  end  an  aaucntlon  oa.  ih»  judcmait  ap- 
pealed from.  Issued  upon  a  remittitur  from 
this  court  after  the  dismissal  of  the  appeal, 
for  the  amouit  ct  the  Jadgmmt  and  oosttL 
Tbere  was  no  return  upon  rtther  of  the  exe- 
cotleDs  or  the  tee  MIL  There  was  no  other 
evidence.  Upon  this  evidence  the  court  ren- 
dered Judgment  against  the  defendant  for  the 
amount  ot  the  wlglnal  Judgment,  and  also  of 
the  Judgment  and  costs  in  this  court.  The 
defendant  is  here  by  appeaL  We  do  not 
think  the  evidence  warranted  the  Judgmcait. 
The  dismissal  of  the  appeal  operated  to  afflnn 
tdie  Judgmoit,  and  the  liability  upon  tfae  bond 
ts  the  same  as  tC  the  jndgment  bad  been  di- 
rectly affirmed  tr  tUs  conrt  BfcMMad  t. 
UTDves.  14  Colo^  MtK  23  Pa&  1008;  Sban- 
oon  T.  Dodge,  18  OoIol  16i^  33  FhC.  61.  There 
was  no  proof  that  the  mfmey  which  the  bcmd 
was  given  to  secure  had  net  been  paM  by  the 
appellantB,  MlUer  and  otbera^  wbo  were  the 
principal  obUgmn  In  the  ease  ot  owtmcts 
for  the  absolute  and  uneondltkoal  paymesit 
of  money,  inyment  is  a  dcfHuw,  and  ncmpay- 
ment  need  not  be  proren  by  a  pialntig  to  ee- 
tabltsh  his  cause  ot  Sictkm;  bat,  wbov  pny- 
ment  Is  cmidltlonal,  the  rule  is  otherwlna. 
In  sach  case  the  existence  of  the  eonditton 
upon  which  the  liability  depends  mnst  be 
shown  before  the  plaintiff  Is  entlUed  to  n 
recovery.  If  this  case  bad  been  cmnmeneed 
In  a  conrt  ct  leooid,  a  rweplalnt  wonid  bnn 
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be«n  naccwBiry,  and  tbe  complaint  mast  bare 
allesed,  u  a  brea<di  of  the  condltloiis  of  tbo 
bond»  not  only  the  failure  to  proaecvte  the 
appeal,  but  tbe  farther  failure  of  tlie  app^ 
IkBta  to  pay  the  amount  of  the  ^dfcment, 
cost^  Inlerest,  and  damages;  otitenrlse,  a 
caase  of  action  wofdd  net  bare  been  stated. 
And  the  allegatioB  of  nonpayment,  being  ma- 
terial and  necMBarr,  most  have  been  sapport- 
ed  by  erldenoe;  or  a  cause  of  action  would 
■ot  baTe  been  prored.  This  salt  was  bronirbt 
in  a  justice's  court,  wbei*  no  written  [dead- 
Incs  are  veqolred,  and  then  were  none;  but 
tbe  fact  that  there  were  no  written  pleadings 
did  not  anthorize  a  reeorery  apeo  any  less 
erldence  than  woaM  hare  been  aecessary 
otberwlsB.  If  the  execatkais  and  fee  bill  had 
been  tetumed  nuattafled,  the  retnm  would 
pertaq^  haTO  been,'  prima  tmcie,  snfflclent  erl- 
denos  «f  nonpayment;  but  they  showed  no 
cetnm.  I^cy  were  erldeaee  of  ttc  tact  mC 
their  taoaiMe,  bat  farther  thaa  tbla  they 
were  not  evMoiee  of  anything. 

Tbsve  aie  bo  presampdona  by  whlA  the 
pjafattMTa  ease-  caa  bt  aided,  and,  aa  the  ttrl* 
dance  prodDced  did  not  authorize  the  Judg- 
ment, It  maat  be  revened.  Bereraed. 


BOABD  DIP  COM*Ba  OF  GRAND  GOUNTT 
et  aL  T.  PBOPLB  ex  leL  NBW  HAMP- 
aOIBB  SAV.  BANK.  OF 
CONCOBD.l 

{Ooort  ef  Appeals  of  Oohwsda  ApiO  18,  UBQl) 

XAKDAaVS  —  CDMnLURO    LSTT  OT  T&Z  —  B!tI- 
IMNCB. 

1.  A  board  of  county  conaitssteietv  has  net 
a  discretieD  with  legard  to  the  levy  of  a  tax  t* 
pay  outstanding  judgments  which  cannot  be  con- 
trolled by  the  courts. 

2.  Ob  reTiew  of  a  judgment  for  relator  on 
mandamus  to  compel  eouoty  commiasioaeni  ta 
lery  a  tax  to  pay  a  jadxment,  the  question 
whether  the  disCTetioa  of  toe  Court  la  granting 
a  pertrmptory  writ  can  properly  be  affected  by 
matten  of  defetuw.  In  bar  or  abatement,  to  the- 
warmnta  on  which  jodRment  was  obtained 
agatmit  the  countjr,  cannot  oe  conaidered,  no  such 
mattes  haTing  been  pleaded  or  tnored  below. 

3.  A  jndgmoit  for  relator  on  maD^mas  to 
compel  county  commisBhnen  to  levy  a  tax  to 
pay  a  judgment  on  a  warrant  cannot  be  Bastaiu- 
ed,  in  tbe  abaernx  of  proof  to  support  the  aver- 
ment  of  a  ivfnsal  to  make  the  lery;  the  answer 
havfaig  denied  amA  refusal,  and  it  not  being 
shown  tbat  the  refuaal  of  the  chairman  of  the 
board  was  aotfaorized  or  ratified  bj  the  board,  or 
tbat  an  awroiolatloa  and  lery,  nabsequent  to 
deoiaBd,  "Tor  paying  ontatanding  warrants,"  was 
not  intended  tor  payment  of  jodgmeata  m  waz>- 
raata. 

Error  to  district  court,  Arapahoe  county. 

PettttoD  of  tbB  Nenr  Hampshire  Savlnga 
Bank  af  CiHuoxd,  N.  H.,  tor  mandamus  to  the 
board  of  county  commMonen  of  the  county 
of  6iand»  OoUk,  and  otbna,  Jodgmwt  for  i»- 
lator.   Defendants  bring  error.  Uavsned. 

Chaa  O.  ClcmeidB,  Sam  W,  Ames,  and  L.  B. 
Prance,  for  plalntlSb  in  error.  Daniel  S. 
Fni^  (or  defmdant  la  cRor. 


BISSHO^  J.  This  matter  Is  almoet  identic- 
al. In  ttn  meet  saUent  featm^  with  those  pre- 
sented in  tbe  ease  of  People  ex  rel.  Rollins  t. 
Board  of  Cmo^  of  Rio  Qrande  Go.  (decided 
at  the  December  term  of  this  court)  42  Pac. 
Ub.^  RoUlDB  bron^  suit  agahist  Ghand  ooon- 
ty,  hi  1880^  tn  the  district  court  of  Arapahoe 
county,  and  recorered  jndgmoit  for  %\t,9i7.87 
and  eosfca.  He  afterwards  transferred  the 
Judgment  to  tbe  New  Hampshire  Saving 
Bank,  which  ffled  the  petiUon  in  mandamus. 
The  petition  contatned  the  osual  arerments  of 
tbe  recovery  of  tiie  jv^rment,  the  tWe  of  the 
bank,  and  sated  two  written  demands  on  the 
coonty  commlsBioDen,— one  on  tbe  10th  of  De- 
cember, 1890,  and  the  other  on  (he  1st  of  Sep- 
tember, 18113,— demauAng  tiie  lery  of  a  tax 
for  the  payment  of  tbe  judgment  It  was  al- 
leged that  there  were  no  moneys  in  the  treaa- 
ory  applicable  to  the  payment  of  the  Judgment, 
and  a  refosal  of  the  board  to  comply  with  the 
demand:  The  value  of  the  taxable  property 
waa  stated,  and  the  petition  eonduded  with 
tbe  DBual  prayer.  To  fbs  alternative  writ  tbe 
board  made  answer;  denyteg  tbe  alleged  valua- 
tion ot  tbe  property  of  the  county,  and  averring 
that  It  was  leas  9800,000.  The  refusal  to 
levy  the  tax  was  denied,  and  tbe  county  set  up 
the  existence  of  an  outstanding  indebtedneea 
of  about  160,000,  of  which  a  Itttle  more  than 
half  was  said  to  be  In  judgments.  The  conn- 
tyaho  alleged  that  It  had  levied  a  trx  forlSM 
of  three  mills  on  tbe  dollar,  which  was  to  be 
applied  to  the  payment  of  tbe  plaintiff's  debt, 
as  w^  aa  the  other  judgments  against  the 
county,  and  that  this  levy  was  an  that  could 
be  reasonably  made,  with  due  regard  to  the 
financial  situation  of  the  county,  and  Its  cur- 
rent iDdebtednesB.  On  these  Iseaes  the  case 
went  to  triaL  There  was  a  i«i4lGatIoa  to  tbe 
aaawer,  wUtb  set  up  the  appropriation  and 
levy  In  October,  1886,  for  tbe  year  lci«H,  which 
cmUalned  this  Item,  "For  paying  outstanding 
warrants  and  interest,  three  mills  on  the  dol- 
lar." The  plafntltL  uaewlse  elated  the  appto- 
prtatloa  made  In  January,  18M,  f<nr  tbe  car^ 
renfOEpenaea  of  the  comitar.  Xn  fliAi  list  there 
was  no  etatemoit  reepectlng  the  outstanding 
judgments  or  wammtB,  or  an  anmpriatlon  of 
funds  for  their  payment,  or  tbe  payment  of  la^ 
teresL  There  was  no  proof  preeented,  except 
cvtiflea  copies  of  Ikeee  papers,  with  the  tran- 
script ot  judgment,  and  tbe  evldraee  given  hj 
Hr.  Parka  oo  behalf  of  the  platntlff,  and  Mr. 
Jones  fm  briialf  of  the  d^endaata.  The  plain* 
tiff  did  not  attempt  to  show  tbat  tbe  comity 
bad  refused  to  levy  a  tax  te  pay  any  part  or 
pottkm  0f  his  ju^awnt,  or  the  eollectton  of 
Interest  en  It,  other  than  what  was  stated  aa 
the  readt  ef  an  tntMrlew  between  Parim,  on 
behalf  of  the  bank,  and  Mr.  Rohan,  tbe  chair- 
man <tf  the  board.  This  dlscussloa  was  bad 
In  Denver,  at  tte  office  of  BoUlns  &  Som,  at 
a  meetlBff  appamtiy  arranged  to  diecuaa  the 
mattar  ot  lerring  a  tax.  Aceoidlng  to  this  tea- 
tlmoDy,  Bohau  refused  to  make  the  levy.  The 
case  li  aUent,  however,  as  to  any  dlieet  acttaa 
by  flie  board,  aa  a  body,  on  this  matter,  other 
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than  what  may  be  taken  to  appear  from  the 
levy  and  apprc^rlatlon  which  were  made  In  Oc- 
tober, 1893.  Whether  Rohan  had  authority  to 
act  for  the  board,  or  whether  what  he  did  waa 
called  to  the  board's  attention,  and  they  rati- 
fied It,  is  neither  stated  nor  proved.  The  tax 
rolls  were  exhibited.  The  financial  condltlcm 
of  the  county  waa  stated  In  a  general  way  by 
Mr.  Jones,  though  what  knowledge  he  had  of 
It  Is  not  very  dear.  Proof  was  made  of  the 
various  outstanding  Judgm^ts,  and  at  the  con- 
clusion of  the  evidence  there  was  a  Judgment 
for  the  relator,  directing  a  levy  of  five  mills  for 
the  year  1894  and  each  year  thereafter,  and 
the  application  of  the  funds  derived  from  this 
tax  to  the  payment  of  the  relator's  Judgment 
The  principal  question  suggested  by  coun- 
sel for  the  county  has  been  settled  adversely 
to  their  contention  In  the  case  referred  to  at 
the  commencement  of  this  opinion.  In  the 
court  below,  as  well  as  here,  the  chief  reli- 
ance was  on  the  assumed  existence  of  a  dis- 
cretion with  regard  to  the  levy  of  a  tax  to  pay 
outstanding  Judgments  which  could  not  be 
controlled  by  the  courts.  Since  we  do  not  ac- 
cent this  conclusion,  the  case  necessarily 
turns  on  a  less  Important  proposition.  We 
are  asked  to  go  back  to  the  Judgment  which 
was  recovered  by  Rollins,  and,  from  an  in- 
spection of  the  record,  ascertain  the  cause 
of  action  stated,  and,  when  we  have  deduced 
It,  decide  whethw  Judgment  ought  to  have 
been  rendered  In  that  suit  on  the  warrants 
which  were  the  subject-matter  of  the  action. 
This  claim  la  based  on  some  decisions  of  the 
supreme  court  of  the  United  States  In  what 
is  assumed  to  be  analogous  cases.  T^oulsiana 
V.  Mayor,  etc..  of  New  Orleans,  109  U.  S.  285, 
8  Sup.  Ct  211;  Wisconsin  v.  Pelican  Ins.  Co^ 
m  U.  S.  265,  8  Sup.  Ct  1370;  Boynton  v. 
Ball,  121  U.  S.  457,  7  Sup.  OL  981-  The  Lou- 
isiana Case  was  a  proceeding  by  mandamus 
against  the  city  of  New  Orleans  to  compel 
the  payment  of  a  Judgment  which  had  been 
recovered  for  damages  Inflicted  by  rioters. 
There  was  legislation  which  deprived  tbe 
Judgment  creditors  of  any  means  of  enforcing 
their  judgment,  and  they  brought  mandamus 
to  compel  the  city  to  pay  the  claims.  When 
the  matter  came  before  the  federal  tribunal, 
the  principal  contention  of  the  relators  was 
that  the  legislation  which  deprived  them  of  a 
remedy  Impaired  the  obligation  of  their  con- 
tract, which  was  a  Judgment,  and  waa  conse- 
quently a  violation  of  that  provision  of  the 
federal  constitution  which  forbids  any  legis- 
lation which  shall  impair  such  obligations. 
The  court  took  the  view  that,  though  put  Into 
Judgment,  the  claim  did  not  grow  out  of  a 
contract,  and  was  therefore  not  wltbin  the 
purview  of  this  conatltntlonal  provlBfon.  It 
held  it  to  be  entlrriy  pnp&e  tor  the  court  to 
go  behind  the  entry,  and  Ioc3l  Into  the  record 
to  ascertain  the  cause  of  action  which  re- 
sulted in  the  judgment,  and,  if  therefrom  It 
was  seen  the  case  was  not  one  of  contract.  It 
could  then  be  adjudged  within  the  power  of 
tbe  le^lature  to  derive  the  Jadgment  cred- 


itor of  his  execution  remedy,  or  of  any  other 
means  which  the  statute  migtt  tneretofort 
have  provided  for  the  coileciion  of  Judg- 
ments. The  result  was  not  arrived  at  by  an 
undivided  court  some  of  the  Judges  Inclining 
to  the  opinion  that  the  reducUon  of  the  claim 
to  Judgment  put  it  into  one  of  the  well-known 
legal  forms  of  contract,  wh^by  the  case 
was  brought  directly  within  the  c(Histltuti6n' 
ol  inhibition.  We  are  not  compelled  to  fol- 
low the  majority,  or  express  our  views  as  to 
the  strength  of  tbe  reasoning  contained  In 
the  dissenting  opinions.  We  do  not  deem 
these  authorities  applicable.  If  the  record  of 
the  Judgment  in  the  Rollins  Case  is  examined. 
It  only  discloses  that  the  suit  was  brought 
on  county  warrants,  which  are  legal  obliga- 
tions of  the  county,  and  which,  of  course,  that 
body  must  pay,  unless  they  have  a  defense 
either  against  tbe  warrant  itself,  or  can  abate 
tbe  suit  because  at  the  time  it  was  brons^t 
the  parties  suing  had  no  right  to  b^n  tbelr 
action.  We  are  unable  to  determine  from  the 
Inspection  of  the  record  that  either  one  of 
these  two  circumstances  existed.  As  was 
said  in  the  Wisconsin  Case,  supra,  we  are 
bound  by  the  Judgment  nor  can  we  go  behind 
it  to  examine  into  the  validity  of  the  claim, 
but  only  to  ascertain  "whether  the  claim  is 
really  one  of  such  a  nature  that  the  court  Is 
authorized  to  enforce  it"  In  the  present 
case,  we  cannot  say  the  Judgment  which  Rol- 
lins obtained  was  invalid.  On  in8[>ection.  It 
appears  to  be  a  claim  which  the  court  has  a 
right  to  enforce.  The  argument  that  by  put- 
ting the  warrants  into  Judgment  the  holders 
thereby  obtain  a  preference,  and  are  enabled 
to  enforce  payment  contrary  to  the  right 
which  they  acquired  when  their  warrants 
were  presented  to  the  treasurer  for  registra- 
tion, is  inapplicable  in  the  present  case.  The 
warrants  are  In  Judgment  The  Judgment  is 
a  claim  which  the  courts  have  a  right  to  en- 
force. We  have  decided  that  collection  maj- 
ba  enforced  by  mandamus  when  the  county 
authorities  refuse  to  levy  a  tax  in  the  exercise 
of  the  diacretlon  which  has  been  confided  to 
them.  We  cannot  go  behind  the  Judgment 
and  ascertain  on  what  it  was  rendered.  In- 
spection reveals  nottilng.  The  county  ten- 
dered no  issue  by  their  return  which  would 
Justify  or  permit  ai^  Investigation  of  this 
question.  There  Is  nothing  wherefrom  we 
can  discover  that  the  warrants  sued  on  were 
inferior  in  right  to  any  which  had  been  ante- 
cedently registered,  nor  can  we  ascertain 
that  they  are  Illegal,  or  that  there  is  any 
legal  defense  to  them,  either  In  bar  or  In 
abatement  Whether  these  things  may  be 
made  the  subject  of  a  plea,  and,  If  proven, 
can  legitimately  control  or  affect  the  exer- 
cise of  the  discretion  of  the  court  which  must 
determine  what  tax  shall  be  levied,  canno:. 
without  writing  what  would  be  obiter  dicta, 
be  CMisidered  on  this  hearing.  There  was 
neither  plea  nor  pnKtf  on ,  this  matter.  If 
there  were  defenses  whtdi  might  bare  prv- 
vented  tiie  tecoray  ot  tha  Judsment  at  aU. 
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and  the  antecedent  board  nesllgently  permit- 
ted the  Jndgment  to  go  wtien  It  on^t  to 
hflTC  been  defended,  we  are  noable  to  see 
bow  tbe  {veaent  board  can  avail  themselTea 
of  tbe  neglect  or  failure  of  their  predecessors. 
If,  on  the  other  hand,  there  were  matters  de- 
bore  the  record,  of  whlcA  there  was  compe- 
tent proof,  which  would  have  stayed  the 
writ,  or  limited  Its  force  and  terms,  It  does 
not  appear  to  this  record.  The  county  nei- 
ther attempted  to  plead  nor  to  prore  It  If 
hardship  results,  the  citizens  may  only  con- 
demn thetr  county  gOTemment  In  any 
event,  we  are  pndnded  from  passing  on  the 
question. 

There  Is  a  matter,  however,  wherein  the 
case  seems  to  us  to  be  radically  defectlre, 
and  we  are  comi>elled  to  send  It  back  for 
proof  on  tUs  qnestlon.  Whererer  a  peti- 
tion !■  addressed  to  tbe  court,  which  can 
only  be  grantM  In  the  exercise  of  Its  rea- 
sonable discretion,  the  relator  Is  bound  to 
make  out  a  case  which  calls  on  the  court 
to  exercise  Its  broad  powm  In  tlils  dlrec- 
ttoo.  Nothing  can  be  left  to  presumption  or 
Inference.  Full  proof  must  be  made  of  all 
the  matters  which  must  be  taken  Into  con- 
sideration, in  order  to  enable  the  court  to 
enforce  tbe  claims  of  the  relator,  and  pro- 
tect tbe  rights  of  the  respondeat  Hie  peti- 
tion arerred  a  demand  and  a  refusal.  The 
demand  was  proven,  but  there  was  no  evi- 
dence of  a  refusal  by  tbe  county  to  levy  a 
tax  which  should  be  applied  to  the  payment 
of  the  ^^ment  The  answer  took  issue 
with  tbe  averment  To  support  his  claim 
to  the  peremptory  writ,  the  relator  was 
bound  to  show  a  refusal  of  the  constituted 
authorities  to  act  as  a  board.  The  certified 
copies  of  the  proceedings  In  October,  1893, 
and  January,  did  not  fill  the  gap.  It 

has  been  recently  decided  by  tills  court,  at 
the  January  term.  In  the  case  of  Beshoar 
T.  Board.  43  Pac.  012,  that  the  levy  and  ap- 
pnv>1atlon  provided  for  by  the  statute  may 
be  made  In  the  most  general  terms,  and  that 
any  language  or  phraseology  which  by  con- 
strnction  can  be  taken  to  cover  the  appro- 
priation contended  for  is  enough.  In  other 
words,  when  the  board  makes  Its  appropria- 
tion It  need  resort  to  the  use  of  no  technical 
terms  or  stated  forms,  If  from  what  they 
do  their  action  can  be  deduced.  In  the  pres- 
ent case,  at  the  meeting  In  October  there 
was  a  provision  for  paying  outstanding  war- 
rants and  interest  The  levy  was  three  mills 
on  tbe  dollar.  It  may  have  been  the  inten- 
tion of  the  board  to  make  this  levy  for  the 
express  purpose  of  paying  outstanding  Judg- 
ments and  accrued  Interest  We  are  not  ad- 
vised whether  tbe  action  can  be  taken  to 
cover  warrants  which  were  not  In  judgment 
The  proceedings  do  not  show,  and  there  was 
no  proof  about  It.  In  any  event,  it  was  for 
the  relator  to  prove  a  refusal  to  act  This 
does  not  necessarily  appear  from  the  pro- 
duction of  tlHMn  two  ewtifled  copies.  What 
Mr.  Bohan  did  in  mo  manner  bound  the 


board.  It  was  not  in  evidence  that  the 
board  had  any  knowledge  of  his  acts,  or 
concurred  In  what  he  did.  The  necessity 
to  show  a  refusal  Is  conceded  by  all  the 
authorities.  High,  Extr.  Rem.  §§  33,  27,  et 
seq.  It  may  be,  this  will  appear  to  be  a 
very  technical  reason  on  which  to  reverse 
this  Judgment;  but  In  cases  of  this  descrli»- 
tlon  we  must  hold  parties  to  very  strict  pro- 
cedure, when  they  call  on  the  courts  to  ex- 
ercise their  prerogative,  and  compel  the 
county  to  levy  taxes  to  pay  Judgments.  We 
are  not  entirely  clear,  nor  does  this  case 
call  for  tbe  expression  of  an  opinion,  as  to 
the  extent  to  which  courts  should  go  In  this 
direction.  The  power  of  tbe  courts  Is  some- 
what circumscribed,  and  the  limits  of  their 
authority  are  not  well  marked  nor  clearly 
defined,  thougb  frequently  the  subject  of  Ju- 
dicial inquiry.  Bright  v.  Reservoir  Co.,  3 
Colo.  App.  170,  32  Pac.  433.  While  we  In- 
sist that  the  county  cannot  so  exercise  the 
discretion  committed  to  It  by  the  legislatttre 
as  to  entirely  defeat  the  collection  of  the 
debts  which  have  been  put  into  Judgment, 
we  cannot  on  the  proof  before  us,  nor  with 
the  light  aCTorded  by  any  case  submitted  to 
us,  indicate,  much  less  announce,  the  rule 
by  which  courts  must  be  guided  In  their  at- 
tempts to  control  tbe  action  of  tbe  county 
authorities.  Counties  must  not  be  bank- 
rupted, nor  can  they  be  permitted  to  repu- 
diate their  lea;ltbnste  debts.  To  enforce  the 
right  without  accomplishing  injustice  is  the 
very  delicate  task  set  to  the  courts.  The 
creditor  must  not  be  permitted  to  turn  the 
lever  of  the  press  to  the  destruction  of  the 
county  organization;  nor  may  the  county 
drive  the  creditor  out  of  Its  borders,  and  out 
of  the  courts,  in  tbe  assumption  of  a  right  to 
exercise  a  discretion  which  Is  another  name 
for  the  gaunt  si>ecter  of  repudiation.  Both 
creditor  and  county  must  be  mindful  of  their 
pleadings  and  their  proofs,  and  see  to  It  that 
the  courts  have  exact,  full,  and  legal  basis  for 
their  Judgments.  In  all  of  these  cases  great 
regard  must  be  had  to  the  financial  condi- 
tion of  the  county,  the  amount  of  Its  tax- 
able property,  the  necessary  annual  current 
expenses  of  tbe  bodies,  and  the  extent  of 
the  burden  which  the  taxpayer  can  be  legiti- 
mately called  on  to  endure.  These  matters 
cannot  be  determined  without  full  proof  be- 
fore the  cotnrt  as  to  the  amount  of  taxable 
property  on  which  taxes  are  levied  and  as- 
sessed, the  necessary  current  expenditures, 
the  amount  of  the  outstanding  debts  and  ob- 
ligations, and  the  priorities,  if  any,  which 
the  claims  have,  and  the  extent  of  the  tax 
wbl^  under  these  circumstances,  should 
properly  be  levied.  We  are  not  able,  from 
this  record,  to  see  there  was  before  the  court 
enough  data  on  which  to  render  Its  Judg- 
ment for  the  levy  of  a  tax  of  five  mills.  It 
is  quite  possible,  If  the  proof  bad  been  am- 
ple In  these  partlculare,  and  the  Judgment 
appeared  to  be  wise,  discreet  >Bd  vmpet, 
we  might  not  have  felt  so  strongly  tbe 
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fucec  9t  the  oblecUan  that  tte  pnof  -ms  tn- 
cofflelent  to  wamnt  tba  }iid«rm«^  Tlile 
may  rwiiU  In  ooasldwable  delay,  and  the 
creditor  nuj  snffer,  bat  ft  la  unaToldabte. 
We  cauiot  Indicate  ta  the  eenrt  aor  Judg- 
ment at  the  proper  amoont  of  tax  to  be  |>ro- 
Tlded  for,  nor  are  we  able  to  aay  we  doom 
the  amonat  which  the  oovrt  arrlTed  at  to 
be  Juatlfled  hy  the  attnatlon,  nor  that  the 
amonnt  abould  be  xraater  or  leaa.  The  con- 
dition of  the  vecoid  preTents  -any  ezprea- 
8ton  of  oar  opinion.  What  we  have  said 
about  It  iB  simply  to  aoRgeat  to  the  trial 
ooart  the  neceaalty  and  pioprlety  of  reqali^ 
tng  full  proof  of  all  these  matters  b^one 
entering  JudffmeiM:.  The  coart  erred  In  en- 
tetUkg  Judgment  on  the  ^oofs.  It  wUl  he 
rerened,  and  the  oaae  remanded  for  fur- 
ther proceedlnga  In  confocmlly  with  tUa 
opinion.  Beversed. 


HAIJ.ACK  ct  aL  T.  TBABEB  et  tl. 
(Sojjmne  Court  of  Ookmdo.    April  0,  ISOS.) 
Ekwth  roi^  AcQDiaiKS  Hiiuae  Ulaim— Aoquhi- 

TIOH  OF  ADDITIONU.  TsrHITOKT. 

Under  Oen.  St  ISSa,  I  2409.  permittinfr  the 
locator  of  a  mlntoR  cbtho  to  Ble  an  amendnl 
certSttcKte  of  loeatfun,  wbii*  my  iDctode  addi- 
tional teiTttoiv,  u  amended  oertificate  is  band 
On  the  origiiuu,  and  relates  to  the  first  location; 
b€>nce,  a  tenant  In  common  with  otherB,  to 
whom  his  ce-tenanta  *ra  w  -Mnr^ed  their  nter- 
«sts  in  tnMt  fer  the  porwse  of  borhuc  falm  fas- 
cure  the  AateDt,  who  files  an  aaeaoed  oertlfi- 
cate,  and  OiOB  acqnires  additional  terrhoty,  holds 
tt  In  tnsft  iw  alL 

Appeal  from  dhrtxlct  ooort,  Lake  county- 
Action  ^  Lafayette  Traber  and  othera 
tCBiiiBt  Brastoa  F.  Ualladk  and  John  H.  Mar- 
tin. Jodgment  for  plalntlflit  and  dtfendants 
appeal  Affirmed. 

Bi«era,  Onthbert  A  BUl^  far  yprilarta 
4.  dfi.  ^veaa,  far  apyolless. 

iiAXT,  O.  i.  This  Is  an  .^ipeal  from  « 
jndgnwnt  upoa  pleadings,  oeaalstlnff  of  a 
OMuplaiut  and  answer.  The  undisputed 
tacts  are  that  uttle  Nell  ledtMuiAi^ 
-claim,  this  helng  the  property  In  dispute, 
was  originaUy  located  by  i£.  C.  Ca«auaui{n 
and  othecB,  the  lecatisn  certiticate  being  diri^ 
flled  on  June  11,  ISW.  Afterwards,  by  va- 
rioas  conveyances,  the  title  passed  Into  the 
Itartlea  to  this  action,  pkUntiflCs  and  defend- 
aniR,  who  h^ld  4l)e  jiruperty  as  teuiiots  in 
eommop.  WhUe  the  property  was  so  held. 
It  was  deeded  to  Krastus  Uallack,  appel- 
lant, In  trust,  for  the  pui^se  of  obt&inii^ 
a  patent  thereto  for  the  beoeht  of  all  the 
owners.  Uailack,  while  so  acting  as  a  ten- 
ant In  common  and  as  trustee.  Hied  au  addi- 
tional .location  certihcate  of  the  claim,  taking 
In  additional  territoiy.  Afterwards  a  patent 
waa  teaued  to  Uallack  for  the  Little  .Nell 
mining  claim,  as  desoribed  hi  this  amended 
or  additional  location  eertiflcate,  and  we  are 
to  determine,  upon  these  facts,  whether  the 
addUtonal  territory  Is  the  sole  property  et 


Weflant  Halln<*,  diadiaiied  tsom  any  tnut 
In  rtferenoe  tbereto,  or  whether  he  hokls  the 
same  In  trust,  and  can  be  reqalied  to  deed  to 
his  co-tenants  Interests  in  the  addltionai 
territory  upon  the  basis  at  their  ownership  in 
the  Uttle  Nell  lode  aa  originally  located. 
The  second  cause  of  action  Is  dependent  upon 
the  first  It  crows  out  of  the  same  facts, 
and  the  fUrtber  fact  that  lessees  of  HnllaHr, 
the  trustee,  have  paid  to  him  certain  amounts 
aa  royalties  for  ore  taken  from  this  additional 
territory.  PlalntUEs  ask  to  recover  their  pro- 
portionate share  of  snch  royalties.  Judgment 
having  been  rendered  In  their  favor  in  the 
court  below  upon  both  counts,  the  defeodants 
appeal. 

The  amended  location  certificate  flled  by 
Haliack,  the  trustee,  was  filed  by  virtue  of 
the  following  provision  of  our  statute:  "if  at 
any  time  the  locator  of  any  mining  claim 
heretofore  or  hereafter  located,  or  Us  as- 
aigna.  shall  apprehend  tbat  hla  original  oertlfl- 
cate  was  defective,  erroneous,  or  tUat  the  re- 
qulnemsnts  of  the  law  had  not  been  compiled 
with  before  filing,  or  a  hail  be  desirous  of 
^'h»^)||^f)g  hlff  sucface  boundaries  or  of  tak'Ky 
In  any  part  of  an  overlajiplng  claim  which 
has  been  abaxtdoned,  or  In  case  the  orl^^na) 
certificate  was  made  prior  to  Uie  passage  of 
■  this  law.  and  he  shall  lie  dealrous  of  securing 
the  benefits  of  this  act,  aucb  locator,  or  his 
assigns,  may  file  an  addlthmal  certificate, 
.siii>.^.<.t  ■!»  the  provisions  of  this  act:  pro- 
vided, that  auch  relocation  -does  not  interfere 
with  the  existing  rights  of  othera  at  the  time 
of  auch  relocation,  and  no  such  relocation  or 
other  record  thereof  shall  preclude  the  claim- 
ant or  claimants  fnom  proving  any  such  title 
or  titles  aa  he  «r  they  may  have  held  ondec 
previous  locaUon."  Uen.  St.  IKfil,  i  24(W. 
The  amended  location  certifloate  presupposes 
and  Is  based  upon  an  original.  Uallack  was 
only  able  to  file  an  amended  location  cer- 
tUlaate  by  reaaon  of  the  fact  that  the  orig- 
inal had  been  .filed  by  hla  grantors.  Dader 
the  statute  he  was  permitted  to  take  In  ad- 
ditional territory  without  making  a  new  dis- 
covery, and  patent  the  same,  without  any 
additional  outlay  In  the  way  of  labor  and 
ImproT^ements.  He  took  advantage  of  the 
title  held  In  common  -by  himself  and  his  co- 
tenants,  and  the  common  M^^enditore  made 
by  all,  for  tbe  puipose  of  securing  additional 
torritory.  If  this  bad  been  done  by  reason  of 
his  being  a  tenant  in  common  alone,  there 
can  be  no  question  but  that  the  title  thns 
acquired  would  have  Inured  for  the  benefit  of 
all,  but  it  is  claimed  in  this  case  that  be  Is 
relieved  -of  this  du^  by  reason  of  his  posi- 
tion as  trustee;  it  belog  urxed  that,  aa  such 
trustee,  his  duty  to  his  cestui  que  trust  was 
fully  discharged  by  compliance  with  the  let- 
ter of  his  contract,  which  Letter,  It  Is  said, 
required  blm  to  deed  to  them  their  propf>r- 
tlonate  Interests  in  the  Little  Jtfell  lode-min- 
ing claim,  as  the  name  was  located  at  the 
tinM  he  assumed  the  duties  of  trustee  with 
reference  to  the  property.  The  aoawtf  to 
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tbti  contention  of  conn<teI  la  Yotmd  to  the 
manner  and  means  resorted  to  toy  Hallmck 
In  aeqalrtar  title  to  tbe  additional  taritofy. 
As  we  have  seen,  be  was  enabled  to  do  this 
tiy  reason  of  bis  tnuteeeblp.  In  the  ab- 
sence of  sncb  relation,  he  covld  not  have 
Died  an  addltlmal  location  certlilcate,  unless 
for  the  benefit  and  tn  tbe  names  of  alL  An 
additional  location  certlhcate  must  be  based 
upon  an  original,  and  relate  back  to  the 
fli-st  location.  8tr^>e7  t.  Htarfc,  7  Ooto.  614, 
5  Pac.  111.  To  permit  Uallack  to  retain 
in  his  own  ricrfat  and  fer  his  Indlrldval  use 
tliiH  additional  terrttorj'  wvnild  be  to  allow 
him  to  reap  an  advantage  from  tbe  trust 
pruperty,  and  from  his  relation  to  It  as  tnia- 
tee.  Tbls  cannot  be  permitted.  A.  trustee 
win  not  be  allowed  to  reap  any  proflt  or 
gain  any  advantage,  directly  or  Indirectly, 
from  a  trust  estate,  er  his  relation  to  It. 
This  rule  is  neoemaiy  for  the  protectlen  of 
trust  estates.  It  bos  Its  SooiMlatkm  Id  tbe 
souodest  priaclplee,  and  Is  approved  by  all  the 
authorities.  Ferry,  Trusts,  i  ^  et  seq.,  and 
cases  cited;  Lewln,  Trusts,  p.  '2126  et  aeq., 
and  eases  cited. 

There  Is  no  basis  for  the  dalm  that  tbe 
plaintiffs  are  chargeable  with  laches  la  tbe 
briniring  of  this  sntt.  'Ilie  deed  to  Uallaok 
In  trust  was  (or  the  pwpose  of  obtalnlDg  a 
pat(>Dt  to  the  Little  Nell  lode-mlalng  claim, 
and  this  svlt  was  instituted  as  soon  as  the 
patent  reached  tbe  local  land  oMce,  and  be- 
fore Its  drttre^.  It  was  «t  the  tttos  bdng 
held  roT  Aellveiy  upon  apvtleatlon  by  Ual- 
lack, and  this  sntt  was  Instituted  ki  opt 
time.  Ills  Judgment  will  be  odUmed.  Af- 
llrmed. 


MTLT^ER  et  si.  V.  PEOFLa 
(Supreme  Court  of  Colorado.    Jone  29,  1S06.) 
CaiimiAi.  Lav  —  Appsal  —  Pamincpnom  —  Ik- 

rntOCTIonS — BxOBPTtOMS. 

1.  On  appeal  from  a  JodfnneDt  of  eonvletien, 
where  defendant  fails  to  bring  np  the  evidence, 
the  BQpreme  conrt  will  asaiime  ttut  the  evidence 
fully  jiistifiea  the  verdict. 

2.  Eirror  cannot  be  pmllcated  on  the  conrfs 
failure,  on  a  trial  for  robbery,  to  give  unreqnest- 
ed  uistmctiMU*  as  to  gmnd  and  petit  larceny, 
and  aft  to  a  defence  of  alibL 

3.  Where  exceptions  are  taken  to  the  charge, 
the  conrt*«  attratios  abouM  be  called  to  any 
particular  error  in  law  of  which  counsel  desire 
tu  complain;  and  an  exception  In  tprms,  *^ 
whirb  inntriietlons  anrl  each  and  all  thereof, 
and  to  each  and  every  paraxrapb  thereof,  the 
deff ndanu  then  and  there  duly  excepted,"  is  too 
general. 

ISrror  to  dlatrlct  coort,  Arapahoe  county. 

Henry  A.  Miller.  Joseph  Vernon,  and  Mike 
O'Brien  were  convicted  of  robbery,  and  bring 
error.  Affirmed. 

Plaintiffs  in  error,  Beory  A.  MUler,  Jo- 
seph Vernon,  and  Mike  O'Brien  were  con- 
Tirted  In  tbe  district  conrt  of  tbe  crime  of 
robbery,  and  each  sentenced  to  three  years* 
rnnAnetneot  tn  ttw  «t«t»  peaHmtlary.  It  Is 
aneged  in  tbe  Information  that  tfe»  cvtms 


was  oonunftted  on  tbt  lOtb  day  of  Jidy,  A. 
D.  1886,  one  Nels  Christian  being  the  vic- 
tim. Tbe  defendants  were  arrested  shortly 
after  the  offense  was  committed,  and  taken 
before  a  Justice  of  the  peace  for  prelimi- 
nary examination.  As  a  result  of  an  inves- 
tigation, they  were  bound  over  to  await  the 
action  of  the  district  court  The  trial  In  the 
district  court  was  had  on  the  27tb  day  of 
August,  1895.  and  tbe  same  day  the  Jury  re- 
turned a  verdict  of  guilty.  Upon  Septem- 
ber Otb,  sentences  were  Imposed.  To  re- 
verse these  Judgments  tbe  defendants  bring 
Uie  case  bere  upoa  error. 

J.  W.  Taylor,  for  plaintiffs  In  error.  B.  L. 
Carr,  Atty.  Gen.,  and  Colvln  B.  Beed,  Asst. 
Atty.  Gen.,  for  tbe  Peoplsw 

HATT,  O.  J.  (after  statins  the  fhcts).  The 
defendants  stand  convicted  of  a  rery  grave 
and  belnoos  crime.  -They  have  not  luvnght 
the  evidence  to  this  court  tor  war  Inspection 
or  review.  In  these  drcumstonces,  we  must 
assume  that  tbe  evidence  fully  Justlfles  the 
verdict  of  the  Jury.  Under  similar  circum- 
stances the  fiupreoae  conrt  of  Illinois,  In  tbe 
caae  of  Oocblln  v.  Peoirte,  93  111.  410i  uses 
tht  following  language:  "We  are  nnable  to 
say  what  the  evidence  against  tbe  defend- 
ant In  errw  was,  for  tbe  reason  he  has  not 
preserved  It  In  tbe  record.  Bnt  we  are  Jus- 
tified in  assamlng  that  It  was  conclusive  of 
his  guilt,  and  contained  nothing  of  a  palU- 
atlag  character;  otherwise  his  counsel  would 
have  taken  advantage  of  It,  by  preserving  It 
In  tbe  bill  of  ezee^lona.  •  •  •  We  must 
therefore  start  out  with  tbe  crime  confessed 
npon  the  recsrd,  wUtiont  a  ain^e  circum- 
stance to  mitigate  Its  ansrmlty."  Upon  this 
record,  we  think  we  an  Jusdfled  In  hold- 
ing plalDttffs  hi  error  strictly  to  the  roles 
eovcrnlog  reviews  in  this  court 

A  large  number  of  errors  are  assigned,  but 
only  two  are  relied  upon,  namely:  First, 
tbe  failure  of  tbe  court  to  tnstmct  as  to  the 
law  concerning  grand  or  petit  larceny;  sec- 
ond, the  Instruction  upon  tbe  defense  of  ali- 
bi. As  bo  the  first  of  these  assignments  of 
error.  H  Is  only  necessary  to  say  that  tbe 
district  court  was  not  requested  to  instruct 
tbe  Jury  in  reference  to  either  grand  or  petit 
larceny.  If  tbe  defendants  desired  an  In- 
struction as  to  these  offenses,  they  should 
have  asked  for  It  It  was  not  the  dnty  of 
the  court  to  tnstmct  npon  these  matters.  In 
tbe  absence  of  such  request  Whether  it 
wonld  have  been  proper  to  have  given  sncli 
Instmctlona,  If  retpiested.  Is  a  question  not 
now  before  the  conrt 

As  to  the  second  assignment  of  error,  the 
defendants  have  entirely  failed  to  comply 
with  rule  11  of  this  court  <8S  Pac.  vl.), 
which  provides,  hiter  alia:  •  •  When 
the  error  alleged  Is  to  the  ebarge  of  the 
conrt  the  part  of  the  charge  referred  to 
shall  be  quoted  totMem  verbis  In  ttc  speef- 
AcsttSBs:  pivrtdBd,  when  the  ttmvam  Is  41- 
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vlded  Into  Kparate  para^phs  or  inatnic- 
tlons.  wbich  are  each  duly  numbered,  and 
error  is  uslsmed  as  to  one  or  mwe  entire 
paragraphs  or  Instractloni,  tt  ahaU  be  suf- 
ficient to  designate  the  part  €t  the  charge 
referred  to  by  glvlqg  the  number  prefixed 
to  each  paragraph  or  Instmetlon  so  assigned 
for  error."  Of  course,  the  court  may  waive 
this  requirement,  and  It  may  also.  In  Its  dis- 
cretion, notice  any  error  not  assigned,  bat 
It  would  be  of  doubtfnl  invprlety  to  walre 
any  requirement  wbere  the  guilt  of  the  de- 
fendants Is  establlsbed.  Aside  from  this,  no 
proper  objection  or  exception  was  taken  in 
the  trial  court  to  the  Instructions.  It  Is  as 
well  settled  as  any  principle  of  practice 
that.  In  criminal  as  well  as  In  civil  cases, 
courts  of  review  only  sit  for  the  purpose  of 
reviewing  quratlouB  which  were  presented 
below.  Any  practice  wblch  would  permit 
counsel  to  sit  by  and  permit  the  trial  conrt, 
through  Inadvertence .  or  otherwise,  to  fall 
Into  error,  without  making  some  effort  to 
correct  the  same,  Is  certainly  not  to  be  en- 
couraged. To  this  practice  Is  due  much  of 
the  adverse  criticism  upon  the  delays  Inci- 
dent to  the  administration  of  tbe  criminal 
law  In  the  American  states,— delays  which 
often  result  In  shielding  criminals  from  mer- 
ited punishment,  and  work  a  miscarriage  of 
Justice.  We  think,  where  defendaots  are 
represented  by  able  counsel,  they  should  be 
held  to  a  compliance  with  those  salutary 
rules  whl(^  experience  has  shown  necessary 
to  the  due  administration  of  Justice,  and  the 
protection  of  the  state.  For  a  statement  of 
such  of  these  rales  as  are  applicable  to  the 
record  under  consideration,  we  quote  from 
the  decided  cases:  In  Wray  v.  Carpenter, 
10,  Colo.  271,  27  Pac.  249.  It  Is  said:  "Ap- 
pellant Is  not  In  position  to  raise  this  ques- 
tion. •  •  •  The  record  should  ♦  •  • 
thow  that  by  some  proper  objection  he  In- 
vited the  trial  court's  attention  to  thci  al- 
leged error,  and  thus  gave  an  opportunity 
f^r  its  correction  at  the  time."  In  Railway 
Co.  V.  Ward,  4  Colo.  30,  the  instructions 
were  in  the  nature  of  a  general  charge,  and 
the  exception  was  taken  as  follows:  "To 
the  giving  of  which  Instructions,  and  each 
and  every  of  them,  tbe  defendant,  by  Its 
counsel,  then  and  there  excepted."  It  was 
held  Insufficient.  In  reference  to  a  similar 
charge,  this  court.  In  the  case  of  Keith 
V.  Wells,  14  Colo.  821.  23  Pac.  093,  said: 
"Where  the  charge  is  given  orally,  as  In  this 
case,  tbe  Judge  will  often  fall  Into  errors 
which  would  be  corrected  if  his  attention 
was  called  to  them  at  the  time;  and  coun- 
sel, being  listeners,  are  more  apt  to  notice 
such  errors  than  the  Judge  himself,  and. 
falling  to  call  his  attention  thereto,  they  will 
be  considered  as  waived.  •  •  •  The  ex- 
ceptions, taken  singly  or  together,  did  not 
can  the  attention  of  the  court  to  any  partlcn- 
lar  error  In  law  of  which  counsel  desired 
to  complain."  See,  also,  Lincoln  v.  Claflin. 
7  WalL  U2;  Bmrm  t.  Tarlor.  S8  U.  8.  46; 


Ayranlt  y.  Bank,  47  N.  T.  ES70.  The  gen- 
eral rule  in  crlmlnai  cases  Is  tbe  same  as  in 
civil,  and  In  criminal  cases  anon  maj  be 
waived  by  falling  to  object  at  the  propei 
time.  Ryan  v.  People,  21  Colo.  119.  40  Pac. 
775;  Blsh.  Cr.  Proc.  117-128;  BUlott,  App. 
Proc.  {  290  et  seq.  By  consent  the  charge 
of  tbe  conrt  In  thla  case  was  given  orally, 
and  afterwarda  reduced  to  writing.  It  oc- 
cupies several  typewritten  pages,  and  the 
only  exception  taken  to  such  charge  was  at 
Its  condnalon,  when  counsel  said,  '*To  which 
inatructlona,  and  each  and  all  thereof,  anrl 
to  each  and  every  paragraph  thereof,  the 
defendants  t^en  and  there  duly  excepted." 
This  manner  of  taking  exceptions  has  been 
repeatedly  condrained,  as  we  have  shown. 
It  does  not  direct  tbe  attention  of  a  court 
to  any  particular  one  of  tbe  many  legal 
propositions  ennnclated  In  the  charge.  So 
far  as  enlightening  the  trial  court  aa  to  the 
particular  objection  now  relied  upon,  coun- 
sel might  as  well  have  remained  silent.  In 
crlmlnai  as  well  In  civil  caaea,  a  bona 
fide  effort  should  be  made  In  the  trial 
court  to  correct  errors.  In  order  that  assign- 
ments thereon  may  be  available  upon  re- 
view. Of  tbe  nature,  amount,  or  character 
of  the  evidence  of  an  alibi,  or  whether  it 
covers  the  whole,  or  only  a  iMrtlon,  of  the 
time  of  the  commission  of  tbe  offense  char- 
ged, we  are  not  advised.  Therefore  the 
guilt  of  these  defendants  must  be  presum- 
ed, upon  this  appeal.  In  the  absence  of  the 
evidence  from  the  record,  and  the  Judgment 
will  be  affirmed.  Afflnned. 


WATERS  T.  PEOPLB. 

(Supreme  Court  of  Colorado.    June  16^  1886;^ 

OauBCTT  TO  AiriiiALs^HooTiiie  Doras  fbom 
Trap. 

TTnder  MUla'  Ann.  8L  I  101,  provtdhig  that 
every  person  who  '^rtures,  torments,  •  •  • 
or  needlessly  mutilates  or  kills"  any  animal, 
■ball,  on  convictioa,  be  punished,  etc..  a  member 
of  a  gun  club,  shootlDz  for  amnsement  doves 
from  a  trap,  some  of  wnlch  were  wounded  and 
afterwards  killed,  and  others  escaped  apparently 
unhurt,  those  killed  being  used  for  food,  H  Ual^ 

Error  to  EU  Paso  county  court. 
Frank  A.  Waters  was  convicted  of  craeltT' 
to  animals,  and  appeals.  Affirmed. 

Rhett  &  Jones  and  Wells,  Taylor  A  Taylor. 
tor  plaintiff  In  error.  J.  C.  Helm,  Byron  L. 
Oarr,  Atty.  Oen.,  and  Calvin  B.  Reed,  Aaat. 
Atty.  Gen.,  for  the  People. 

CAMPBELIi,  J.  Thla  prosecntion.  Insti- 
tuted by  tbe  humane  society  before  s  Justice 
of  the  peace  of  El  Paso  county,  where  the 
plaintiff  In  error  (defendant  below)  was 
found  guilty  and  sentenced  to  pay  a  fine,  re- 
sulted In  a  conviction  and  a  fine  In  the  county 
court  of  that  county  In  the  trial  upon  defend- 
ant's appeal.  To  this  latter  Judgment  the 
defendant  prosecutes  his  writ  of  emu:  is 
this  court 
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la  the  connt7  conrt,  by  an  agreement  of 
parties,  the  came  wu  anbrnltted  to  the  ded- 
gloQ  of  the  court,  without  a  Jury,  upon  this 
agreed  stat^ent  of-focts:  "The  defendant 
was  at  the  time  of  the  matter  complained  of 
a  this  case  a  member  of  what  Is  known  as 
the  'Coontry  Club,'  the  same  being  an  organ- 
ization of  gentlemen  for  the  purpose  of 
amuRement.  and  its  operations  were  carried 
on  tn  EI  Paso  connty,  Colorado.  That  on  or 
about  the  12th  day  of  January,  1895,  the  de- 
fendant, togetbw  with  other  members  of  said 
club,  owned  forty  (40)  Itre  doTes,  which  they 
had  obtained  and  kept  In  confinement  for 
[be  purpose  of  using  them  as  tai^ets  to  shoot 
at  for  their  amusement  That  at  said  time 
the  doves  were  placed  in  traps  singly,  and  re- 
leased therefrom,  and  then  and  there  shot  by 
the  defendant  as  targets  for  sport  and  amnse- 
nient  of  himself  and  other  members  of  the 
dub.  That  some  of  the  doves  were  shot  and 
killed  outright  by  defendant,  while  some 
were  wounded,  and  then  captured  and  Imme- 
diately killed  by  persons  employed  for  that 
parx»ose^  Othw  shot  by  defendant  escaped 
apparently  unhurt.  It  was  Itnpossible  to 
know  whether  all  were  nnhurt  or  not,  or 
whether  they  were  seriously  injured  or  not 
That  the  wounding  of  said  doves  was  not 
for  the  purpose  of  Inflicting  pain  or  to  tor- 
ture the  same  thereby,  but  resulted  from 
want  of  skill;  the  purpose  of  the  defendant 
being  tben  and  there  to  kill  the  birds  out- 
right That  the  doves  wliich  were  killed 
outright  or  wounded,  and  then  captured  and 
killed,  were  subsequently  used  as  food  by 
defendant  and  others."  The  validity  of  the 
Judgment  below  depends  upon  the  construc- 
tion of  the  following  provisions  of  our  stat- 
ute: "Every  person  who  •  •  •  tortures, 
torments,  •  •  *  or  needlessly  mutilates  or 
kills  «  *  *  any  animal,  or  causes  or  pro- 
oores  It  to  be  done,  •  *  •  shall,  upon  con- 
vIctlMi,  be  pnnisfaed,"  etc.  Mills'  Ann.  St  I 
104.  "In  this  act  the  word  'animal'  shaU  be 
beld  to  Include  every  living  dumb  creature; 
the  words  tortore,'  *torment'  and  'cruelty' 
shall  be  beld  to  Include  every  act,  omission 
or  neglect  wherry  unnecessary  or  unjustifi- 
able pain  or  suffering  is  caused,  permitted,  or 
allowed  to  continue  when  there  is  a  reasona- 
ble remedy  or  relief  •  •  •."  Mills'  Ann. 
St  1 117.  While  this  controversy  Is  real,  and 
tbe  prosecntion  was  Instituted  by  the  humane 
society  in  good  faith,  counsel  for  the  people 
and  the  aefendant,  both  In  the  court  below  and 
here,  with  the  sole  desire  to  obtain  a  decision 
npon  the  legal  proposition  Involved,  have, 
with  commendable  accord,  eliminated  all 
matters  the  consideration  of  which  might 
tend  to  embarrass  or  obscure  the  one  vital 
Question  In  the  case.  It  Is  proper  further  to 
rt-uiark  that  the  plaintiff  In  error  Is  not 
th.an;cable  with  moral  delinquency,  or  with 
malicious  intent  wantonly  to  violate  a  law  of 
the  land,  bat  rather,  as  a  law-abiding  citlz^i. 
be  has  purposely  done  the  act  complained  of, 
to  order  to  fnmlah  a  test  case  wber^  may 
V^F.DOi.2 — 8 


be  det»mlned  his  controverted  right,  and 
that  of  his  associates,  to  shoot  live  birds  from 
a  trap  for  sport  and  amusement.  At  the  com- 
mon law  the  act  done  would  not  be  a  crime 
or  a  misdemeanor.  If  It  is  such  now,  it  Is  be- 
cause of  our  statute.  As  an  abstract  ques- 
tion, men  of  equal  refinement  and  Intelli- 
gence, either  because  of  a  difference  In  taste 
or  training,  or  In  their  surroundings  and  occu- 
pations, might  well  differ  as  to  the  moral 
obliqully  of  the  act  of  shooting  live  doves  as 
they  were  released  from  a  trap.  The  schol- 
arly ascetic,  whose  chief  pleasures  are  found 
in  the  library,  or  the  man  whose  life  Is  devot- 
ed to  the  welfare  of  the  lower  animals,  might 
suffer  excniciating  pain  if  such  an  act  was 
committed  in  his  presencfe;  while  the  sports- 
man, whose  recreations  are  gunning  and  fish- 
ing, might  look  with  pleasure  upon  what,  to 
him,  was  "an  ancient  and  honorable  pas- 
time." What  Is  a  popular  diversion,  or  a 
harmless  amusement  cannot  always  be  ac- 
curately determined..  That  which  was  so 
considered  In  the  decade  past  may  not  be  so 
regarded  to-day,  and  that  which  Is  so  to-day 
may  be  tabooed,  as  sucb,  in  the  near  future; 
and  so  men  equally  conscientious.  Intelligent, 
and  law-abiding,  may,  not  only  at  different 
times,  but  during  the  same  period  of  time, 
dlff^  as  to  these  questions.  It  is  of  common 
knowledge  thai  within  the  past  few  years,  as 
Incident  to  the  progress  of  civilization,  and 
as  the  direct  outgrowth  of  that  tender  solici- 
tude for  the  brute  creation  which  keeps  pace 
with  man's  Increased  knowledge  of  their  life 
and  habits,  laws,  such  as  the  one  under  con- 
sideration, have  been  enacted  by  the  various 
states  having  the  common  object  of  protect- 
ing these  dumb  creatures  from  111  treatment 
by  man.  Their  aim  Is  not  only  to  protect 
these  animals,  but  to  conserve  public  morale 
both  of  which  are  undoubtedly  proper  sub- 
Jeots  of  legislation.  Witb  these  general  ob- 
jects all  right-minded  people  sympathize. 
There  may  be,  however,  and  are,  radical  dif- 
ferences of  opinion  as  to  the  extent  to  which 
such  legislation  ought  to  go.  With  the  policy 
or  wisdom  of  such  enactments  we  have  noth- 
ing to  do.  Our  duty,  and  our  only  concern, 
is  to  give  prc^r  effect  to  such  legislation, 
and  to  interpret  or  construe  Its  provisions  In 
the  light  of  the  object  which  the  general  as- 
sembly bad  in  view  when  the  law  was  pass- 
ed, In  response  to  the  demand  of  an  enlight- 
ened public  sentiment.  We  have  been  much 
aided  by  the  learned  counsel  in  their  briefs 
and  by  their  oral  arguments,  and  by  the  au- 
thorities which  their  research  has  discovered. 
The  cases  in  point  are  Com.  v.  Lewis,  140  Pa. 
St  281,  21  Aa  386;  State  v.  Bogardus.  4  Mo. 
App.  215;  Com.  v.  Turner,  145  Mass.  2SK),  14 
K.  B.  130;  State  v.  Porter,  112  N.  C.  887.  10 
S.  EL  915.  Other  authorities  bearing  upon 
this  Statute  are  Ford  v.  WUey,  23  Q.  B.  Div. 
203;  Grise  v.  State,  37  Ark.  456;  Hodge  v. 
State,  U  Lea,  52S. 

The  Pennsylvania  statute  (P.  L.  1869,  p.  22) 
la:  "Any  person  who  shall  •  *  *  wanton- 
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ly  or  craeDy  lUtreat  ♦  •  •  any  animal" 
SluU  be  puQlBhed.  Tbe  MlRsonH  -Btatttte 
(LiAws  1874,  p.  112)  Is:  **lf  -a3iy  perso^  shMl 

•  •  •  torture,  torment,  •  •  •  needless- 
ly mntUate  or  Mil  •  •  *  any  living  crea- 
ture, be  sball  be  panlshed,"  etc.  The  Massa- 
chusetts statute  (Pub.  St  c.  207,  S  53)  Is: 
"Brery  owner  •  •  •  or  person  harlnir 
chai^ge  or  custody  of  an  animal  who  «  •  ♦ 
knowingly  and  willfully  authorizes  or  permits 
It  to  be  subjected  to  unnecessary  torture, 
suffering  or  cruelty  of  any  kind,  shall  be  pun- 
ished," etc.  The  North  Carolina  Code  (sec- 
tion 24S2)  Is:  '*If  any  person  shall  willfully 

•  *  *  torture,  torment,  ♦  •  *  or  need- 
lessly mutilate  or^tm  •  •  ♦  any  •  •  • 
animal,"  etc. 

In  the  case  before  the  FoinsylTanla  court 
the  special  verdict  of  the  jury  was  that  tbe  de- 
fendant was  a  member  of  a  gun  club,  which 
held  pigeon-shooting  matches  for  a  test  of 
skill  of  marlcsmanshlp.  At  one  of  these  match- 
es, for  said  purpose,  the  defendant  with  a  gun 
flred  upon  pigeons  liberated  from  a  trap,  and 
killed  one  and  wounded  anotiier.  The  wound- 
ed bird  alighted  upon  a  tree,  when  it  was  soon 
killed  by  a  member  of  tbe  club,  according  to 
the  prevailing  custom,  and  tbe  two  pigeons 
thus  killed  were  then  sold  ftH-  food,  as  the  rule 
of  the  dab  provided.  Upon  these  facts  the 
court  held  that  the  case  was  not  within  tbe 
statute.  The  object  of  the  defendant  being  to 
acquire  skill  and  perfect  himself  In  shooting  on 
the  wing,  tbe  fact  that  In  such  exercise  he 
wounded,  but  did  not  kiU,  one  of  tbe  birds, 
was  held  not  to  constitute  the  act  an  uniawfrd, 
wanton.  6r  cruet  shooting  or  wounding.  The 
learned  chief  justice  who  wrote  the  opinion 
condudes  by  saying:  "We  do  not  say  there 
might  not  be  a  violation  of  the  act  at  a  shoot- 
ing match,  but.  In  our  view,  the  facts  found 
by  the  jury  do  not  bring  this  case  within  it" 

So  far  as  we  are  advised,  the  Missouri  stat- 
ute bos  not  been  before  tbe  supreme  court  of 
that  state,  but  in  the  case  dted  supra  tbe  3t 
Louis  court  of  appeals  has  passed  upon  It 
Tbe  facts  were  that  as  a  man  threw  up  pigeons, 
two  at  a  time,  the  defendant  shot  and  killed 
them  in  the  air  with  a  gun,  to  show  his  aldll, 
and  the  pigeons  so  killed  were  eaten  as  food. 
The  court  8i)eaking  by  Hayden,  J.,  held  that 
the  pigeons  were  not  '*needieaBly  or  unneces- 
sarily" killed,  but  that  the  killing,  done  in  the 
Indulgence  of  a  healthful  recreation,  and  dtuv 
Ing  "an  exercise  tending  to  promote  a  strength, 
bodily  agility,  and  courage,"  cannot  be  con- 
sidered as  a  Ti<dation  of  the  statute.  The 
court  refers  to  and  emphasizes  the  fact  that 
there  was  '*no  mutilation,  or  anything  ap- 
proaching to  it"  What  would  have  been  the 
dedslon  of  the  court  had  there  been  In  that 
case,  as  there  was  here,  a  wounding  and  mu- 
tilating of  a  number  of  tbe  birds,  we  can  only 
conjecture.  Upon  a  rehearing.  Lewis,  P.  J., 
said  that  the  test  of  judicial  interpretation  of 
the  statute  was  what  application  of  the  de- 
scriptive words  employed  was  Intended  by  the 
1eKlBlatiiT&   While  tbt  learned  Judge  found 


no  moral  JOBtlflcatlaD  for  the  acts  chargcLl  Li 
the  general  truth  that  (he  policy  of  a  good 
government  was  not  to  snpimss  innoeesit  man- 
ly exercise,  nevertheless  he  could  not  believe 
that  it  was  within  the  legislative  contempla- 
tion, an  indefinite  prohibition,  to  Intetiere 
with  pigeon  shooting  from  traps,  which  for  so 
lopg  a  time  bad  been  identified  with  a  mere 
popular  diversion  that  was  not  considered 
needless. 

These  are  the  only  cases  cited  by  plain  tiff 
In  error  which  support  his  construction  of  our 
statute.  It  wm  "be  observed  that  the  Penn- 
sylvania statute  is  nM  so  broad  as  ours,  and 
contains  no  prohibition  against  needlessly  mu- 
tilating or  torturing,  as  does  our  statute,  and 
Is  aimed  only  at  wanton  and  cruel  ill  treat- 
ment Had  It  in  these  partJculats,  contained 
provisions  like,  or  sbnflor  to,  aars,  and  bad 
tbe  facts  beoi  the  same  as  In  the  case  at  bar, 
the  cotirt  might  have  conaiaered  the  statute 
Tiolated.  The  'Ulssottfl  statute  m  Its  fl|>eclfic 
inhfbltioiB  Is  -v&y  much  Hfce  otnv,— mbstan- 
tially  tlK  same,— and  were  the  fu*ts  of  the 
BogarduB  G^se  and  tbe  one  under  eonflldam- 
tion  the  same,  the  TMmer  wwdd  be  m  tUl  fours 
with  this,  and  a  precedent  predsdy  in  point; 
but  a^  there  was  no  mutilatkm  of  the  pi- 
geons, as  hi  the  case  at  beT,-we  ate  Justified  In 
the  inferaice  that  the  decision  might  have 
tteen  dlfferott  as  the  comi;  called  special  at- 
tention to  tlie  fact  that  there  was  nothlns  ap- 
proaching to  a  mtmiatltm  of  tbe  birds.  3n  tbe 
Turner  Case,  supra,  tbe  defendant  toA  charge 
of  a  fox,  and  permttted  It  to  be  tttnied  loose 
to  be  hunted  by  d^s,  which  porsned,  caugM, 
and  mangled  the  fox.  This  -was  heW  to  be 
a  violation  of  the  stattite.  and  against  pub- 
lic morals,  wfilcA  the  statute  sought  to  'pro- 
tect Tbe  reasoning  of  the  com!  Is  Inatruc- 
tire,  and,  as  It  seems  to  us,  conclmtre.  At 
the  common  latr  fox  taunting  and  shooting 
pigeons  from  a  trap  were  equally  lawful,  and 
if  fox  bunting.  In  tbe  ctavmnstances  aeateO,  Is 
prohibited,  so,  too.  Is  shooting  at  captive 
pigeons  liberated  from  a  trap.  In  the  Norfii 
Carolina  case  the  fticts  were  Identical  with 
the  facts  In  this.  Indeed,  the  agreed  Btate- 
meut  of  facte  In  this  record  seems  to  have  beai 
copied  literally  from  the  special  verdtct  In  that 
case,  with  such  cliang«s  only  as  were  neces- 
sary as  to  the  name  of  the  chft)  and  tbe  coun- 
ty, aud  using  the  word  "doves"  In  this  state- 
ment Instead  of  "pigeons"  In  the  special  ver- 
dict The  N(tfth  Carolina  statute,  nnllke  tbe 
others  quoted,  contains  tlie  same  definition  of 
"torture,"  ••torment"  and  "cruelty"  as  does 
our  statute,  and  tbe  decision  there  waa  that 
tb^  statute  was  violated. 

The  holding  of  the  Massachusette  and  North 
Carolina  courts  Is,  In  our  Judgment  not  only 
warranted  under  tbetr  respective  stattrtea.  bot 
is  in  harmony  with  tbe  advance  In  enlightened 
public  opinion  at  this  day  as  to  the  protection 
of  dumb  animals,  which,  we  think,  was  un- 
questionably within 'the  contemplatltm  of  tbe 
legislative  mmd  at  tbe  time  of  the  enactment 
of  oar  statute.   Indeed,  It  «oi^  aeem  tliat  the 
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longnace  of  oar  statQte  Is  too  plain  for  «m- 
stnicdon.    In  the  Nrath  CaroUna  statute,  like 
ouTB,  tbe  words  "torment,"  "tortofe,"  and  "cni- 
elty"  IndDde  evei7  act  wbereby  onneceteary 
or  DnjMdflable  psln  or  snfferins  ta  caosed. 
Tbe  ahootlns  of  wild  wnimfiia  in  the  forest  and 
tnhii^  In  the  Btreams  do  not  come  within  tbe 
statute.    We  hare  other  laws  eoreriog  ttiese 
things,  and  they  are  permitted  at  certain  Bea- 
sDDfl  of  tbe  year.    Bvery  act  that  causes  pain 
and  saffering  to  W"<p*w't  Is  not  prohibited, 
^'here  tiie  end  or  object  i»  Tiew  1b  reaaonaMe 
and  adequate,  the  act  teaidtiBg  In  pain  Is,  hi 
the  sense  of  the  statute,  necessary  or  jmtifla- 
hle,  as  where  a  nurgical  operatioD  la  performed 
to  sare  life,  or  where  the  act  la  done  to  pro- 
tect life  or  property,  or  to  minister  to  some  of 
ttie  neceasttfes  of  man.    But  the  killing  at  cap- 
tive doves  as  th^  an  ideased  from  a  trap, 
merely  to  Inqnore  one's  skill  of  marksman- 
ship, or  for  sport  aad  amuseinent,  though  there 
is  no  specfflc  Intention  to  inflict  pain  or  torture, 
1b.  within  tbe  meantec  of  thta  act,  onneceasary 
and  nnjBStlflaUe.    The  same  degree  of  skill 
may  otherwise  be  readily  MQnIred,  and  so 
there  waa  no  necesrtty  for  Oe  shoot tny  of  these 
doves.  Ottaer  rational  sport  and  amttsemtet 
are  wtthbi  easy  access  of  tioe  gentiemen  of 
the  CouDti7  Chib,  and  ao  tbe  avowed  objeet 
of  this  ahootteg  Is  nefther  adequate  nor  rea- 
sonable; hence,  mder  this  act,  nnJtBdflatile. 

Wbere^  as  here,  the  acts  charged  are  admit- 
tedly done,  not  to  fttmlsh  food,  but  merely  for 
tbe  fliiort  wad  aimisement  of  the  defmdant  and 
his  aaseetatea,  the  facts  dearly  bring  the  case 
within  the  ban  of  tbe  statute.  In  contemida- 
tion  of  this  law,  tbe  pain  and  suffering  caused 
by  sneb  acta  are  dtoproportlcnate  to  the  end 
aoiiKht  ta  be  attained,  and  furnish  no  ade- 
quate or  nasonaUe  exctise  fw  the  acts  which, 
to  be  necessary  or  Justifiable,  must  be  prompt- 
ed by  a  w«tby  modTe  and  a  reasMuUe  ob- 
ject. Ttaa  JadgBwnt,  far  tbo  reuana  glTta,  la 
affirmed.  Affirmed. 


BHARP   T.  IfcINTIRB. 
(Supreme  Goort  of  Colorado.    June  2B,  1S06.) 
Bl  scTions— VoraRs— Rsai  DiK}»-Dsoi^R4TiONs-» 

RfS  GSBTJi — WiTNBHg— COMPBTBMOf. 

1.  Con^  art  7.  1  1  (Mills'  Ann.  St.  |  ISHK 
whicb  requires  a  Toter  to  reside  in  the  state 
six  months  tmmediately  preceding  an  election, 
to  be  entitled  to  vote,  means  an  aettuU  settle- 
Qi^'nt  within  the  statflk  adoptad  aa  a  fixed  habi- 
tation. 

Ob  the  issue  of  residence  of  Totera.  dedara- 
tiouB  made  by  them  at  time  of  voting,  in 
till'  presenee  ot  the  jailges  of  eiectlon,  ore  ad- 
miysilile  as  a  part  of  the  res  gestjs. 

3.  Where  declarations  were  made  through  aa 
lotcrpretPT.  a  witness  Is  competent  to  testify  to 
such  declarations  only  as  he  understood  withoat 
the  aid  of  the  interpreter. 

Appeal  from  Uncoln  county  court 
Action  by  Robert  B.  Sharp  against  Arehlk 
bald  UclntIre,  to  contest  an  election  as 
couotT  commlaaiooer.  From  a  Judgment  In 
f«Tor  9t  defeadaiU,  plalntiir  appeals.  9m- 
▼arsedi 


At  the  gMi«al  election  of  1806  In  Uneola 
county,  Colo.,  Robert  B.  Sharp  and  Areh^ 
bald  Mclntlre  were  rival  candidates  for  tlM 
office  of  county  commissioner  of  said  eotm- 
ty.  Upon  the  canvaaa  of  the  votes  cast  at 
stKh  election  for  that  office,  Mclntlre  was 
elected  by  a  majority  of  four  votes,  and  a 
certificate  of  election  Issued  to  him.  HIh 
election  Is  contested  by  Sharp  upon  the  sole 
ground  that  there  were  cast  In  Rash  Creek 
voting  prednct,  No.  6,  In  said  county,  nine 
votes  for  Mclntlre  which  were  Illegal,  by 
reason  of  the  lade  of  the  residence  qualifica- 
tion of  tbe  voters  casting  the  same.  In  this, 
to  wit:  that  the  true  place  of  residence  of 
eight  of  said  Illegal  voters—Trlnldad  Gomez, 
KajBarus  Gallegos,  Andreas  Medina,  Victor 
AnaUlna,  Vincent  Oarcla,  Juan  Martlnex, 
Antonio  Martinez,  and  Francisco  Qulntana 
—was  at  tbe  date  of  aald  dection  In  the 
territory  of  New  Mexico,  and  tbe  true  resi- 
dence of  one  Alarlo  Medina  was  st  the  time 
m  Costilla  county,  Colo.  It  la  admitted  In 
the  pleading*  that  said  votes  were  cast  tor 
Mclntlre.  Trinidad  Oomes  was  introdaeeA 
as  a  witness  on  tbe  port  of  conCestor.  ffls 
testimony  was  to  tbe  effect  that  Ms  taon«t 
and  also  that  of  Francisco  Qulntmna,  Naza- 
nu  Oailegoa,  and  Antonto  Martlnes,  waa  at 
Cerro^  N.  M.,  wheve  tbelr  wives  and  faznl- 
Ues  lived;  that  they  came  to  Lincoln  coun- 
ty., Colo..  In  the  spring,  to  work  during  the 
summer,  and  at  the  close  of  th^r  season's 
work  retamed  to  their  homes  and  families, 
«t  Cerre,  N.  M.;  that  he  (Oomea)  had  been 
In  tbe  baUt  of  so  coming  to  Colorado  sinoe 
1800;  that  the  others  bad  also  been  doing 
tbe  same  tot  several  years;  ibst  In  18S6 
be  came  on  March  27tJ»,  to  remain  elgttt 
months;  that  when  be  waa  subpoenaed  a» 
a  witness  In  the  case  be  was  on  his  way 
home,  having  received  word  that  his  wife 
was  sldi;  that  the  other  parties  named 
bad  then  returned  to  their  homes.  In  New 
Mexico;  that  these  parties  did  not  bring 
their  wives  or  famOles  to  Lincoln  county. 
He  testified  that  he  did  not  know  Andreas 
Medina,  Alarlo  Medina,  or  Juan  Martlnes. 
Sharp  was  sworn  In  bis  own  bHialf,  and  tes- 
tified that  be  was  appointed  watcher  and 
challenger  at  the  polls  In  Rush  Creek  vot- 
ing precinct.  No.  5,  at  the  election  on  No- 
vember 5,  1895,  and  that  he  challenged  the 
above-named  parties'  right  to  vote  at  such 
election.  Upon  objection  by  counsd  for  con- 
testee,  witness  wss  not  allowed  to  testify 
to  tbe  conversation  he  had  with  these  par- 
ties. His  counsel  thereupon  offered  to  prove 
by  him  that  he  (Sban^.  at  the  time  these 
parties  appeiHed  to  cast  their  vote,  had  the 
following  conversation  with  them:  That 
when  Trinidad  Oomes,  Franclaco  Qnlutana, 
and  Nazarua  Gall^oa  appeared  at  the  polls 
to  cast  Aelr  vote,  he  asked  eaeli  of  them  the 
following  question:  **Q.  Are  yoB  a  married 
mfm?"  That  they,  and  each  one  of  them,  an- 
swered: **A.  Yes;  I  am."  That  Sharp  then 
■KM  t»  them,  and  ea^  ons  of  tbam; 
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Wbere  do  70a  UnV  Tbat  tbeyt  and  each 
woe  of  tttem,  anawered  the  said  Sharp:  "A. 
At  Oerro,  New  Mexico."  That  aald  Sharp 
then  asked  them,  and  each  one  ot  them:  "Q. 
Where  do  yonr  wife  and  family  lire?'  And 
that  ther,  and  each  one  of  them,  answered 
«ad  Sharp  that  they  lived  at  Gerro,  N.  M. 
He  also  offered  to  show  bj  this  witness  that 
the  same  conversation  occurred.  In  the  same 
Interval  before  they  voted,  with  Andreas 
Medina,  Vincent  Oarda,  Juan  Martinez,  and 
Antonio  Martlnes,  and  that  the  conrersa- 
lions  were  Identically  the  same,  except  tbat 
«aid  voters  did  not  state  the  name  of  the 
town,  but  limited  their  answers  to  the  fact 
that  they  and  their  wtvem  and  children  lived 
and  resided  in  New  Mexlca  Ooonsel  offer- 
ed to  abow  by  the  same  witness  that  he 
had  a  almllar  conversation,  under  similar 
«lrcnmstance8,  with  Alario  Medina,  who 
«tated  that  his  residence  and  the  residence 
-of  his  family  was  In  the  San  Lnis  Valley,  In 
<3ostllla  county,  Golo.  Upon  objection  of 
counsel  for  contestee  this  evidence  was  ex- 
cluded. The  determination  of  the  court  be- 
low was  adverse  to  conteator,  and  In  favor 
•of  contestee.  From  this  Judgment,  Sharp 
prosecutes  this  appeal. 

Talbot  &  Denlson,  for  wP^lant  Kinlrald, 
Bddy  &  Hart  and  T.  J.  IGdwarda,.  for  ap- 
pellee. 

GODDABD,  J.  (after  stating  the  facta), 
one  of  the  essential  quaUflcatlons  ct  a  voter 
freacrlbed  by  our  conatltatlon  and  atatate 
Is  that  he  shall  reside  in  the  state  6  months 
immediately  preceding  the  election  at  which 
lie  offers  to  vote,  in  the  coun^  90  days,  and 
in  the  ward  or  precinct  10  days.  Sectiim  1, 
■art.  7,  of  the  constitution  (section  1571,  Mills' 
Ann.  St.).  The  merits  of  this  controversy, 
therefore,  depend  upon  the  construction  to 
l>e  ^ven  to  the  residence  qualification  thus 
prescribed.  It  is  contended  by  counsel  for 
contestee  tbat  the  word  "reside,"  as  there- 
in used,  signifies  to  dwell,  abide,  or  live 
in  the  stale,  and  that  when  a  person  has 
actually  lived  In  the  state  the  specified  time 
lie  meets  this  requirement.  With  this  con- 
atmction  of  the  word  we  cannot  agree.  We 
thinl£  the  residence  therein  contemplated  is 
■sruonymoua  with  "home"  or  "domicile,"  and 
means  an  actual  settlement  within  the  state, 
and  its  adoption  as  a  fixed  and  permanent 
habitation,  and  requires,  not  only  a  personal 
presence  Cor  the  requisite  time,  but  a  con- 
currence therewith  of  an  Intention  to  make 
the  place  of  inhabitancy  the  true  home,  and 
that  one  who  has  made  a  home  or  domicile 
In  some  other  state  or  territory,  where  ills 
family  reside,  cannot,  by  a  sojourn  here  on 
Jbuslness  or  pleasure,  however  long,  without 
Abandoning  such  former  domicile,  acquire  a 
residence,  in  the  constitutional  and  statu- 
tory sense.  Such  Is  the  meaning  and  slg- 
olttcation  given  to  the  word  by  the  courts 
■of  other  states,  when  naed  for  a  like  pur- 


pose in  theh-  constitutionB.   Fry's  Election 
Case,  71  Pa.  St  'M2;  5  Mete  (Maaa.)  587; 
French  v.  Lighty,  9  Ind.  475;  State  v.  AU- 
nch,  14  R.  L  171.  In  5  Mete,  supra.  In  aa- 
Bwer  to  a  question  propounded  by  the  house  1 
of  representatives,  the  supreme  court  of  Mas- 
sachusetts, constniing  a  similar  provision  ol 
their  constitution,  held  that  the  words  **ahall  ' 
have  resided"  meant  the  same  as  "shall  have 
had  his  domicile,  or  home,"  and  that  a  stu-  | 
dent  had  no  right  to  vote  at  the  place  where 
he  resided  tor  purposes  of  education,  thougli  i 
he  had  been  there  more  than  a  year,  unless  | 
his  domicile  was  also  there.  In  Fry's  Elec- 
tion Case,  supra.  Judge  Agnew,  speaJcing  for  I 
the  court,  said:  "No  (me  doubts  that  one 
domiciled  hi  another  stat^  but  reddent  here  ' 
for  a  special  poipose  of  business  or  pleas- 
ure^ Is  Ineligible  to  eleetlom.  •  •  •  It  li 
equally  clear  that  the  electors  of  the  state 
are  those  whd  have  their  homes  within  It, 
and  not  elsewhere.  Their  dwnlclle  Is  there,  j 
and  their  home  Is  the  place  where  they  per-  I 
manent^  reside,  and  to  which  they  Intend 
to  return  when  away  from  It  It  la  also  j 
clear  that  one  domiciled  In  another  state 
cannot  be  an  electn  here,  though  he  be  red- 
dent  here  for  some  temporary  purpose,  or  I 
on  some  spetdal  business,  and  though  his 
stay  may  be  prolonged  upwards  oC  a  year. 
Therefore,  when  the  eonstltntlon  declares 
that  the  electo.  must  be  a  resident  of  the 
state  fw  (me  year,  it  refers,  b^ond  qneetion,  i 
to  the  state  as  his  home  or  domicile,  and  not 
aa  the  place  of  a  tempoiazy  sojonxn."  We  , 
think  there  can  be  no  doubt  that,  in  adopt- 
ing this  constitutional  provision,  the  conven- 
tion Intended  to  adopt  it  with  the  construc- 
tion that  had  theretofore  beoi  given  It  And 
tpe  think  the  court  below  erred  in  ignoring 
as  It  evidently  did,  this  necessary  quallfica-  ! 
tl<Hi  of  some  of  the  voters  challenged.   It  la 
further  urged  that  the  court  also  erred  in 
excluding  the  alleged  declarations  of  the 
parties.  Wtiile  It  is  held  in  some  of  the  au- 
thorities that  the  unsworn  deciaiatlona  of  a 
voter  are  InadmlBsible  to  impeach  his  quali- 
fication to  vote,  when  made  prior  or  subse- 
quent to  the  time  of  voting,  upon  the  ground 
that  they  are  hearsay,  and  among  them  the 
case  of  People  v.  Com'rs  of  Grand  Co.,  7 
Colo.  190.  2  f'ac.  912,  we  know  of  no  case 
that  holds  that  such  declarations  are  inad- 
missible when  made  concurrently  with  the 
act  of  votlDg,  and  constitute  a  part  of  the 
res  gestae.  Abundant  authority  Is  found  that 
upholds   the  admissibility  of  declarations 
made   tmder   such   circumstances.  Among 
them.  Bee  City  of  Beardstown  v.  City  of  Vir- 
ginia, 81  III.  541;    Rucks  V.  Renfrow.  54 
Ark.  409,  16  S.  W.  6;  Patton  v.  Coates,  41 
Ark.  111.  In  Gilleland  v.  Schuyler,  9  Kan. 
560,  wherein  it  was  held  that  statements  of 
third  parties  as  to  the  number  of  times  and 
the  names  under  which  they  voted  were 
hearsay  and  Incompetent,  and  were  exclud- 
ed because  relating  to  past  transactions,  yet 
tbe  oonrt  say,  'These  dedandons  weie  not 
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made  at  tlie  polls  by  persons  conducting  tte 
election,  and  so  as  to  make  part  of  tbe  res 
g«ats;  nor  do  tb^  accompany  a  piindpal 
fact  whlcta  they  serve  to  qnali^  or  explain.** 
We  think,  tberefore,  tbat  the  dedamtlons 
Bouj^t  to  be  Introduced  In  evidence  in  tbls 
case,  havinc  been  made  at  tbe  bnmedlate 
time  of  voting,  In  the  presoioe  (tf  the  jndges 
of  election,  were  admissible.  If  property 
proven;  and  tbe  court  erred  In  exdndlng 
them  on  tiie  gronnd,  solely,  that  they  were 
liearsay.  It  M^ears  that  the  conTersatlon 
bad  with  some  of  the  parties  was  through 
ao  interpreter,  and  their  answers  were  In 
Spanish.  The  witness,  therefore,  was  com- 
petent to  testify  only  to  such  dedaiatlMU 
as  he  onderatood  without  the  aid  of  an  In- 
terpreter.  For  the  foregoing  reasons  the 
Jtuigment  of  the  county  court  Is  reversed, 
and  the  cause  mnanded.  Reversed  and  re- 
manded. 


In  re  HOUSB. 

WILLIAMSON  T.  BOARD  OF  OOBTRa  OP 
ARAPAHOE  COUNTY. 

(Sttpreme  Conrt  of  CUorado.    Jnne  S9,  18960 

OmSTtTCnOKALLAW—TBSATlfBKT  OP  InBBBIATSS 

AT  COD!«TT  BXPKNSB. 

1.  CoDst   art  5,  !  34.  which  declares  that 
appropriation  shall  be  made  for  charitable, 

iodosbial,  edncational,  or  benevolent  purpoaes, 
to  any  person,  corporation,  or  community,  not 
nnder  the  abaolnte  control  of  the  state,  nor  to 
any  dcnoniiaational  or  aectarian  inBtitntion  or 
aRKoaatioti,"  relatefc  to  the  disbursement  of  state 
funds  only,  and  ia  not  violated,  therefore,  by  an 
act  coDferrinr  on  counties  the  power  to  uae 
conuty  fnnda  m  the  treatment  and  cure  of  their 
indigent  inebriatM  in  the  manner  provided  there- 
by. 

2.  Sem.  Laws  188S,  c  74,  which  provides  for 

the  sending  of  indigent  inebriatea  to  an  Insti- 
tute for  treatment  and  cure,  on  petition  of  10 
freeholders  of  the  county,  did  not  extend  any 
g3ventmental  powers  to  the  inatitnte,  within 
the  meaning  of  Ooost.  art  5,  §  30,  which  de- 
dares  that  *^'tbe  general  assembly  shall  not  dele- 
Kate  to  any  special  commission,  private  corpora- 
tiiiD.  or  association,  any  power  to  make,  snper- 
TiEe.  or  interfere  with  any  manidpal  improve- 
ments, money,  property,  or  effects,  whether  held 
in  trust  or  otherwise,  or  to  levy  taxes,  or  per- 
form any  mnnldpal  function  whatever." 

Error  to  Arapahoe  county  court 
Application,  on  the  petition  of  John  D.  WIl- 
Ihrnann,  to  aend  William  T.  House  to  the 
Eeeley  Instibite  for  treatment  at  the  county 
expense.  From  a  Judgment  denying  the  ap- 
plication, the  api^cant  tolnga  error.  Re- 
versed. 

Mnllabey  &  Bice,  B.  T.  Sale,  and  Charles  M. 
Rlgler.  for  plaintifC  ht  entHr.  QoaOj  ft  Twtfc- 
didl,  Ux  defendant  In  enw. 

GODDABD,  J.  An  aniUcatian  was  made 
to  the  county  court  of  Arapanoe  county,  bsk- 
iof;  for  an  order  to  send  William  T.  House  to 
the  Keeley  Institute,  at  Denver,  Colo.,  at  the 
expense  of  the  coun^,  for  "treatment  and  cure, 
aa  a  dmntcard,  under  the  provlalons  of  chap- 
ter  74,  Seas.  Laws  1895.  The  proceeding  Is  in 


conformity  wiOi  the  requirements  of  the  atU 
and  tbe  fkcts  disclosed  In  tbe  record  clearly 
bring  the  case  within  its  provlslona  The 
court  bdow  denied  the  order  solely  upon  tb» 
ground  that  the  statute  was  nnconstltiitiona^ 
and  this  is  the  only  question  presented  for  ear 
determination.  The  act,  its  flrst  section 
provides:  "Any  friend  of  an  habitual  drunk- 
ard, *  *  *  w  any  officer  of  any  charitable 
oiganlaatlfHi,  may  file  a  petition  in  the  cosnty 
court  In  the  eonn^  whoe  such  dnmkard  may 
reside,  setting  forth  the  sex,  financial  condi- 
tion, the  age,  as  near  as  may  be,  and  tb» 
nature  and  ezt^t  of  the  disease  of  snch  dnnd^ 
aid  in  reffiarence  to  the  use  of  alcoholic,  nar- 
cotic or  other  rttmulants,  and  stating  the  be- 
lief of  petitioner  or  affiant  that  such  disease 
has  passed  beyond  the  amtrol  of  said  drbok- 
ard,  and  asking  for  an  order  to  said  suck 
drunkard  to  an  instltntion  for  the  treatment  at 
such  disease  at  the  expense  of  the  county. 
The  petition  or  affidavit  may  also  contain  suds 
other  facts  as  the  applicant  may  deem  proper 
In  order  to  Infonn  the  courtof  the  condltionef 
soch  drunkard.  Such  petition  shall  be  volfleA 
hy  the  petitioner,  and  die  petition  or  affldavSt 
shall  be  approved  and  sl^ied  by  ten  (1(^  free 
holders  of  the  county."  Section  2  provides 
for  the  hearing  of  such  petition  upon  notice  «» 
the  comity  attcmuy,  and  to  the  drunkard,  an- 
lees  be  vtAuntHrOy  appears,  and  that,  it  It  ap- 
pear to  the  county  judge  that  the  matters  set 
forth  In  the  petition  are  true,  and  that  the^ 
said  drunkard  has  been  a  bona  fide  resident 
of  the  oonnly  at  least  six  mmtbn  precedtaigr 
and  is  flnancially  tmaUe  to  pay  for  the  treat- 
ment of  said  disease,  and  has  consented  and 
agreed  thereto,  the  county  Judge  shall  hrane- 
diately  make  an  order  directing  that  be  be 
sent  to  an  hutltatlm  for  the  enre  of  dnink- 
enneas  within  the  state,  at  the  expense  of  the 
county.  Section  4  provides  for  the  veriflca- 
tlon  and  presentation  of  Its  dahn  for  the  trextr- 
mmt  of  such  drunkard,  by  the  managar  or  per- 
son In  charge  of  the  Institation  fundshhw 
such  treatment  Section  5  provides  that,  upas 
presentatlou  of  snch  claim  "to  tbe  board  of 
county  conunlsiUonerB  of  the  connty  of  tte 
drunkard's  residence,  they  shall  allow  the 
same,  as  In  case  of  other  claims  against  the 
county,  and  make  an  order  aa  the  county 
treasurer  for  the  payment  of  the  same:  in»- 
vided,  all  such  <*in<iw  shall  be  reasonable  and 
not  in  excess  (tf  current  rates;  that  no  suclk 
claim  shall  be  allowed  for  a  greater  amount 
than  tw^ty-five  <2Q)  dcdlara  per  week  for 
the  treatment  Including  medical  attendance 
and  medldnes  of  such  drunkard,  nor  f  «>  m 
greater  amount  than  seven  (7)  dcdlars  per  week 
for  his  board,  lodging  and  keeping."  Secthns 
6  deOnes  a  dnmkard  as  "any  person  who  has 
acquired  the  desire  of  using  alcoholic  or  malt 
drinks,  morphine,  opium,  cocaine  or  other  nar- 
cotic substance  used  for  the  purpose  of  pro- 
ducing Intoxication,  to  such  a  d^ree  as  to  de- 
prive him  or  her  of  reasonable  self-ctmtioL*' 

The  object  sought  to  be  attained  thl»  act 
Is  to  provide  for  a  class  of  Its  poor  who  haw 
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become  bdpIeBB,  aM  tmable  to  caie  Cor  ttum- 
iielvea,  and  Is  clearly  wltUn  the  govcnuDentml 
fnnctloDB  of  the  state,  and  a  propa:  exerdn 
of  l^sIatlTe  power,  unless  inhlbtted  by  some 
eonstltntiooal  llmttatloii.  The  duty  of  tb« 
ilate  to  make  jsorlBton  for  the  care  and  main- 
tenance of  ttioee  who,  througb  mlBfortone  or 
dtoei^,  are  tmable  to  take  car©  of  themselvea, 
has  been  too  long  recognlxed  and  established 
I9-  the  legislation  of  this  comitrj  to  admit  of 
qnestloa  The  Indigent  poor  and  Inflrm,  the 
Insane,  orphaned  and  dependent  children,  and 
aSS  deetttnte  and  helpleas  penons  wltiiln  Its 
sovereignty,  have  ever  been  rect^nlzed  as  legit- 
imate reclDleots  of  Iti  bonnty,  and  their  w el- 
Care  as  a  propv  sribject  of  Its  solicitude  and 
care.  The  proper  ererelse  of  this  bnmane 
duty  ooght  not  to  be  Intertaivd  with  noleas 
SKoe  constitutional  limltatkm  plainly  and  \m- 
e^Tocally  requires  It  As  was  said  by  Mr. 
Justice  Mtdkey,  In  the  case  of  McLean  Co.  v. 
Efompfareya,  1(M  HL  37S:  "It  la  the  imqaee- 
ttned  right  and  Imperative  duty  of  every  e&- 
Ughtened  goremmeat,  In  Its  cbaiacter  of  paiv 
ma  patrte,  to  protect  and  provide  for  tlie 
eamfort  and  w^-belng  of  socb  of  Its  cttteens 
as,  by  reason  of  Intan^,  defective  nnderstand- 
Ing,  or  other  misfortune  or  InflrmKy,  are  un- 
able to  take  care  of  thansdvea.  The  perform- 
ance of  tidi  doty  18  jOBtly  legaided  as  one 
of  the  most  Important  ot  governmental  fttnc- 
tkma,  and  afl  constltntlonal  Umltatfons  must 
be  BO  understood  and  construed  ai  not  to  Inter- 
fere with  Its  proper  and  legitimate  eacerdae." 
It  la  emtended  by  tbe  coonty  attorn^  that 
this  act  offends  against  section  34,  art.  5,  of 
our  comrtltntlon,  whleb  dedarea:  **No  apivo- 
prtatlon  flh^  be  made  for  charltaUe,  liidaa- 
titil,  edneatlooal  or  benevolent  parposea,  to 
any  person,  coipotmtlan  or  eommnnity  not  vn- 
der  the  aheolnte  control  of  the  state,  nor  to 
and  denominational  or  sectarian  Institution  or 
aaaodatkm."  And  a]bo<  against  section  85, 
whteb  prarldes:  "^le  geneni  assHubly  shall 
Mt  delegate  to  any  special  comniMon,  private 
carporatbn  or  association,  any  power  to  make, 
aapervlae  or  interfere  wttb  any  municipal  tan- 
pwrementB,  money,  property  or  effects,  wbetb* 
eff  held  la  trust  at  ottaerwlae,  vt  to  levy  taxes, 
or  perform  any  manldpal  fimctloB  whatevar.** 
Hie  contutlon  la  that  seetloa  34  prohibits,  not 
only  tbe  approprtatloo  of  state  money  for  the 
purposes  mentioned,  bat  as  wrfl  money  be- 
longing to  the  county;  the  argum«it  being 
that  a  comitT  la  a  mere  pt^tkal  snbdlvlslon 
of  the  stat^  created  for  the  porpoae  at  keep- 
ing the  machinery  of  government  ta  motloB, 
for  the  convenience  of  the  goKsal  pubBc— In 
oth»  words,  that  tbe  comity  la  a  vaen  agmcr 
ud  a  part  of  flie  state  government  Hence, 
U  the  tegislatnre  la  prohibited  fhun  making 
sncfa  appropriations  as  specified  to  section  34, 
It  cannot  authorize  or  require  counties— crea- 
tures of  Its  own  making— to  pay  money  for 
the  Inhibited  purposes.  We  think  thta  dalm 
is  nyiawind.  The  appropriation  contemplated 
Id  section  34  la  of  state  money  only.  Ite  lan- 
guage does  not,  in  terms  or  by  Intendment, 


limit  the  power  of  the  legtelatore  In  disposing 
erf  county  mon^.  That  article  5,  In  deining 
and  limiting  the  power*  of  the  legislature  In 
the  matter  of  approprlatkms,  had  In  ttontem- 
ptatloD  the  difibursranent  of  state  funds  only, 
and  thdr  disposition  by  the  state  In  Itt  eoipo- 
late  capacity,  la  apparent  frun  an  yraTwinaHnj 
ot  other  provisions  therdn  contained,  which 
relate  to  the  subject  of  revraioe.  They  txvat 
strictly  of  Btete  matters,  and  the  paymem  of 
money  oat  of  tbe  state  treasury.  Tbe  maimer 
prescribed  by  section  82  In  which  appropria- 
tions must  be  made  In  itself  preclndes  the  idea 
that  tte  iqppR^Ffetlon  of  otba*  than  stete 
money  was  contemplated  by  the  framers  of 
the  constitution.  We  cannot  doubt  that,  had 
they  Intended,  by  sectlMi  84.  to  Inhibit  the 
application  of  county  and  nmnlclpal,  as  we3  as 
state  funds,  U'  tbe  spedfled  purposes,  they 
wonltf  have  said  so  In  CTpress  terms,  as  they 
did  In  cognate  sections  In  the  same  Inatn- 
ment^otabiy  section  7,  art  9,  which  Inbib- 
Ite  not  only  the  genwal  assembly,  but  coun- 
ties, cities,  towHS  townahlps,  scbooia,  and 
other  public  corporations  expressly  from  mak- 
ing any  appropriation  from  any  pnbUc  fond  la 
aid  of  any  church  or  sectarian  society,  ete:; 
and  sectitm  1,  art  9,  that  expressly  fOrt^ 
any  comity  or  city,  as  weQ  as  the  state,  fma 
lending  or  pledging  tbelr  credit  to  any  penon, 
company,  or  corporation,  etc  Altboagh,  In 
section  3  of  this  article.  th«y  limit  the  state  In- 
debtedness, by  section  6  th^  also  Umlt  the 
county  Indebtedness.  I^  In  fbese  tnatanceai 
It  was  deemed  necessary.  In  <vder  to  axtmd 
the  Inhibition  to  those  munldpalltiea,  to  «x- 
preesly  name  them.  It  Is  reasonaMa  to  Inffer 
tliat,  If  It  bad  been  the  Intention  to  liulDda 
within  the  tohlbltion  of  section  84  countlea  and 
other  public  corporations,  equally  oonaprrtteD- 
slve  language  would  have  been  used. 

In  the  case  of  (Sark  r.  City  of  Janemflle, 
UO  Wis.  136,  bonds  Issued  lity  the  dtar  of  Janaa- 
vtae  bi  aid  of  a  railroad  MHUpany  wen  at- 
tocked,  on  tbe  ground  fbat  the  coijutltiitlon 
prohibited  the  state  trom  gtvtog  akl  to  sndi 
corporation,  and  from  contracting  any  debt 
forworiEsof  Internal  Improranentetc  And  It 
was  argued  there,  as  here,  that  socb  IntalMtloa 
applied  to  cities,  towna,  and  counties  also, 
they  b^g  parte  of  the  state.  Speaklns  upon 
the  question  Involved  hen,  Paine,  J.,  said: 
"It  Is  said  that  cities,  coimtles,  and  towna  ana 
parte  of  the  state,  constitntlng  Ito  political 
divisions,  and  that,  as  such,  th^  come  wltta- 
In  tbe  spirit  and  Intent  of  these  prohlUttoms; 
that  for  the  stete  to  authorize  them  to  lout 
tbelr  credit  In  carrying  oa  internal  tniprov«- 
meate  la  to  do  indirectly  what  It  cannot  do 
directly;  and  that  to  sastaln  soek  a  law  la  to 
say  that  the  state  may  grant  to  a  part  ot 
self  the  power  to  do  wtMit  the  whoUe 
and  that  power  may  be  derived  from  a  sooim 
where  it  doea  not  exist  It  Is  mantceat  that 
the  wbtOe  questitm  la  whether  for  a  dty, 
town,  or  county  to  loan  Ite  credit  la  a  loan  of 
the  credit  of  the  state,— whether,  If  either  be- 
came a  party  in  carrying  on  woifca  of  Internal 
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iBproranenti  tbi^  makoB  tiie  otate  a  party 
to  Moeh  wwftc  OlMuly,  (bcv  vw  not  within 
the  letter  of  ttaa  conadtntloit  ▲  city  to  not 
tkeatate.  Naitlier  to  a  tvwn  or  eoimtr.  The 
question  then  to  whether  tbetr  arc  within  the 
iplrlt  ot  the  prorlalon,  and  It  aeems  to  m* 
beyond  drabt  that  thej  are  not  On  the  coor 
tniT,  tbeee  two  eecttona,  like  neariy  all  m  ai>- 
tide  18,  relate  esdwdTc^  to  the  atate  aa  a 
wlKrte,  and  wave  not  AamygnoA  ^  ngaiste-  or 
Unit  the  powen  of  coanttes,  cttlea,  or 
towna."  Jjkd  in  the  caae  «f  Pntttoaa  8a- 
perviaoca,  18  Oal.  IZB,  the  court,  speaking  upon 
a  lOcd  qaortlPD.  aiUd;  "The  aisoaienl;  more 
ftill7  devdoped  hy  the  teamed  conaad,  aaama 
tobetbto:  The  atate  to  forbidden  bythe  eighth 
artkte  of  the  conatltatlon  to  create  debta  over 
three  hundred  thwiaanfl  doUara,  or  to  loan 
tta  credit,  etc.  Ttae  cownttae  are  component 
parte  of  the  afevte.  The  atata  oanaet  aathcnv 
lie  the  creatkm  of  thto  debt  by  Ita  a^arate 
anbdlvtobHia  aw  mMe  tb»  by  Itaelf  aa  a 
whrte.  If  thia  aigwaent  were  aound,  tt 
would  seem  to  follow  that  all  Indebtedneaa 
4tf  ererr  aort  Incimed  by  ^  the  countiea  <tf 
the  stata— ttw  atate  having  «ceedaA  Ite  jfflvt- 
leged  UUM— to  void.  B«t  the  radical  error  of 
the  argument  to,  tiito  prortolon  wly  appUea 
to  the  state  aa  a  corporatitm,— aa  a  poUtlcal 
aorerelgn,  repreaented  by  her  lamnaklng 
power.  •  *  •  The  Intent  of  thto  danae  of 
tht  coortltstlon  to  plain  enou^.  It  waa  de- 
igned aa  a  chedt  on  legtolatlon,  and  anelT 
legtolatkn  aa  mli^  create  a  charge  upon  the 
property  of  the  entire  atate.  But  It  to  not 
only  mwaimnted  by  tha  woida  oC  the  eonatf- 
tatlon  tft  Boppoac  that  ceontiea  were  inctuded 
In  tUa  Inhibition,  but  It  might  well  have  been 
foreseen  that  tlw  prortolon  would  prore  et- 
tremely  eHbanaaatng,  If  tt  dldk  not  entirely 
atop  the  njwuftnna  ot  thoa*  local  goremf 
menta."  Sectloa  10,  art  B»  of  the  cosatltutlon 
oC  Mew  Tofk,  aa  amnafted  to  1874.  prorldea 
that  **neltbcr  the  credit  ace  tfae  money  of  the 
atate  shall  be  gfren  or  leaned  to,  or  la  aid  of, 
any  asaodattoo,  cocpenttoo  oc  private  under- 
taking.  TUB  seettoa  shall  noK.  however,  pre- 
TMLt  the  leglaiatim  from  making  such  provl- 
etoo  for  the  eaaenttoa  and  aupport  of  the 
UlxMt  the  deaf  and  dnmb,  aad  JureaUe  deUn- 
oaeiita  aa  tt  may  draa  m^wr.  Nor  ahall  tt 
atniy  to  any  fond  er  proverty  now  held,  or 
whiek  My  hereafter  be  held,  by  tb»  atate  tor 
edocfttlonal  pwpoaea."  By  aa  net  of  the  leg- 
triatare.  paaaed  in  1871,  tha  aaperrtaora  of 
the  eoufey  of  New  YaA  wve  authorised  to 
levy  and  collect,  by  a  tax  upon  the  taxable 
properly  of  the  dty  and  eoanity  of  New  York, 
the  sum  of  13.000^  aad  to  pay  the  eaaie  to  tke 
*<8hepberd*8  WtOA,"  a  private  eorporatton  or^ 
gaalasd  far  the  purpose  of  mrlng  tor  orphaa- 
et  and  frlendleas  ehUdreOL  In  the  case  of 
ghepbard's  Fold  v.  Mayon  96  N.  T.  1^, 
the  validity  of  thto  act  waa  assailed  as  being 
m  eontiavaittaaef  ^  foregoing  provtoioAof 
the  cnasUfbaa,  upon  the  ground  that  the 
■loney  anthortoed  to  be  raised  waa  money  of 
the  state,  and  tta  pajment  inhlbltad  thereby. 


Upon  thlS'  oeatutloa  the  court  say:  *'Xhe 
first  qveatloa  which  arises  to  whether  Uia 
money  antfaortoed  to  be  raised  by  the  aape^ 
vlaora  to  be  paid  over  to  this  Institution  waa 
mon^  of  the  state,  within  the  meaning  ot 
sectioa  10  of  article  8  of  the  constitution. 
It  aeems  to  us  that  the  section  had  reference 
to  money  raised  by  general  taxation  through- 
oqfi  tbft  atate,  or  tavenuea  of  the  atate,  w 
moneys  otherwtoe  bdonging  In  the  atate 
treasury,  or  payabto  out  of  It,  and  not  ta 
money  ratoed  by  ordinary  local  taxation  for 
local  pnqioses,  and  to  be  dtobnrsed  by  local 
anthoritiea."  To  the  aame  effect  are  White  v. 
Boody.  74  Hun,  39. 28  N.  Y.  Snpp.  2M;  Whits 
V.  Inebriate  Homcb  141  N.  Y.  123,  SS  N.  SL 
10U2;  People  v.  Hagg,  48  N.  Y.  401;  State  v. 
Helbert,  mUo.424k248.W.  7G%and278. 
W.  824. 

We  think  It  would  be  doing  violence  to 
the  ezpreaa  letter  and  manlfeat  Intendment 
of  seetioa  34  to  bold  that  It  InhiUto  the  Uig- 
Ulatnre  fram  conferring  upon  ceonttaa  the 
power  to  use  county  funds  In  the  tzeatmcut 
aad  cure  of  tleHr  indigent  inebriates  in  the 
manner  provided  In  the  act  bi  question,  and 
more  (dearly  untenable  to  the  claim  that  the 
act  centravenea  the  provtolona  of  section  8U 
The  design  and  purpose  of  this  section  to  to 
piDhlMt  the  delegation  to  prlvste  corporatlono 
of  the  exercise  of  powers  strictly  govern- 
mental, and  we  are  unable  to  perceive  where- 
in the  act  ddegatoa  any  such  poww  to  the  iBr 
atltnte.  TiUi  service  tt  renders  In  the  treat- 
ment and  cure  of  inebriates  to  In  no  sense  the 
performance  of  any  of  the  Inhibited  mtmlci* 
pal  funeUona.  While  the  act  may  in  some 
respects  be  dMCactlveb  and  snl^set  to  some  oC 
the  critteisns  urged  against  It,  It  to  not.  In 
onr  opinion,  obnoxhns  to  any  of  Ok  constltib> 
tlonal  obJecttMS  urged,  and  must  be  upheld 
aa  a  legitimate  essrclas  of  legtotottve  powac 

We  have  carefully  coesidered  al]  the  other 
CMiBtitntional  objections  so  ably  and  exhaust* 
Ively  urged  Iqr  conned,  but  deem  It  uaneces* 
sary  to  spedflcaUy  comment  upon  them,  alnoa 
onr  conclusion  la  that  they  In  ao  wi^  afteet 
the  validity  of  the  atatuto^  The  Judgment 
of  tte  county  eeuat  to  aecaidlBglr  ravened, 
and  tfte  canae  remanded.  Bsveraod  and 
manded. 


SIMPSON  V.  LAN6LEY. 
(finprene  Oowt  of  Ookrado.   June  2d,  1890.) 

PasADise— tilHAii  ijis«aE»— livrioH  to  Braiaa 

Out. 

la  an  action  on  a  note,  oo  motion  to  strike 
out  as  abam  an  answer  allegins  that  the  Dote 
waa  onl7  to  be  paid  out  of  money  to  be  paid 
pendant  on  another  note  which  had  not  ysC 
been  paid,  affidanta  of  plaintiff  showing  an  ab- 
solute liability  on  defendant's  part,  and  of  a 
third  person  alleging  an  acknowlMgmeBt  by 
d^adant  of  abaohrte  ttaUUty,  make  a  prtea 
taide  case  aathorii«i«  the  oeart  to  atiike  o«t  tka 
anavec 

Apptitl  tnm  dtotrlct  cowX  ArapahM  CMh> 

ty. 
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Action  by  Lawrence  B.  Lan^ley  BgahtBt 
John  H.  Simpson.  There  was  a  Jodgment 
for  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

Baxter  ft  FlUiuh  tor  appellant  Clay  B. 
Whltford  and  H.  A.  Idndsley.  for  app^ee. 

PER  CURIAM.  Thla  suit  was  Instituted  by 
appellee,  Lawrence  B.  Langley,  against  ap- 
pellant, John  H.  Simpson,  upon  a  promis- 
sory note  executed  by  the  latter  to  the  for- 
mer, under  date  of  November  18,  1892,  and 
payable  90  days  thereafter.  The  note  Is  for 
the  sum  of  $2,S00,  with  Interest  at  8  per 
cent  per  annum.  It  le  alleged  that  both 
principal  and  Interest  are  due  and  unpaid. 
The  defendant  In  his  answer,  avers  that 
the  note  was  given  In  settlement  of  a  com- 
mission for  the  sale  of  real  estate,  earned 
by  plaintlft  and  defendant  Jointly;  that  as 
a  part  of  the  consideration,  the  purchaser 
had  executed  to  the  defendant  a  note  for 
19,000,  payable  one  year  after  date;  that 
this  amount  represented  the  balance  due  up- 
on the  commission,  out  of  which  plaintifC 
was  to  receive  $2,600;  that  although  the 
larger  note  was  not  by  its  terms,  to  be- 
come due  until  one  year  after  date,  the  mak- 
er verbally  agreed  with  plaintiff  and  de- 
fendant to  pay  the  same  in  a  short  time; 
and  that  the  $2,500  note  was  executed  and 
delivered  with  the  understanding  that  It 
was  only  to  be  paid  out  of  the  proceeds  of 
the  $9,000  note.  It  is  further  averred  that 
no  part  of  the  $9,000  note  has  been  paid.  A 
motion  was  Interposed  by  plaintiff  to  strike 
out  this  answer  for  the  following,  among 
other,  reasons:  "Because  the  same  Is  sham, 
frivolous,  and  filed  for  the  purpose  of  de- 
lay only."  In  support  of  this  motion,  the 
Affldavlta  of  plaintiff  and  another  were  filed. 
After  ai^inent,  the  court  sustained  the  mo- 
tion, ordered  the  answer  stricken  from  the 
flies,  and  rendered  Judgment  for  plaintiff. 
To  reverse  this  Judgment,  the  cause  1> 
brought  here  by  appeal. 

The  affidavits  filed  In  support  of  the  mo- 
tion pmrport  to  set  forth  in  detail  the  entire 
teansactlon  between  the  plaintiff  and  de- 
fendant wtilch  culminated  In  the  execu- 
tion of  the  $2,500  note  in  suit  These  affi- 
davits show  an  absolute  liability  upon  the 
defendant  to  pay  such  note.  In  the  one 
made  by  plaintiff,  it  is  stated  that  the 
promissory  note  for  99,000  was  then  past 
due,  and  that  notwithstanding  this  fact  no 
attempt  had  been  made  to  present  the  same 
for  payment,  but  that  the  defendant  had  re- 
ceived aatlsfactlon  th^for,  and  had  agreed 
to  Burro^er  up  and  deliver  the  note  to  the 
maker.  The  affidavits  further  show  that, 
after  the  $2,600  note  fell  due,  appellant  con- 
fessed his  liability  thereon,  and  also  that 
appellee,  shortly  before  bringing  suit  pro- 
sented  tids  note  to  the  defendant  tat  pay- 
mwt  then  said.  In  the  presence  of  a 

wttMsa,  that  he  bad  no  d^aise^  and  pnwi- 


ised  to  pay  the  note  as  soon  as  he  could 
raise  the  money  with  which  to  do  so.  These 
affidavits  certainly  make  a  prima  facie  case 
against  the  truth  of  the  answer,  and  are 
sufficient  to  call  for  some  explanation  on  the 
part  of  the  defendant  The  defendant  liav- 
Ing  failed  to  make  any  showing  in  supirart 
of  the  answer,  the  trial  court  was  Jnstifii?d 
In  sustaining  the  motion  to  strike  ont  the 
plea  as  sham,  and  in  rendering  judgment 
for  plaintiff.  Patrick  v.  McManus,  14  Colo. 
65,  23  Pac.  90;  Dobson  v.  Hallowell  Olinn.) 
54  N.  W.  939;  Seldman  v.  Gelb  (Com.  PL) 
11  N.  Y.  Supp.  706.  The  Judgment  of  the 
district  court  will  be  affirmed.  Affirmed. 


HEISKELL  V.  LANDBUH. 
(Supreme  Court  of  Colorado.  June  29,  1896.) 
Elsctioxs— Billots— Uakkikos. 
UQder  Aostralian  Ballot  Iaw  1891.  p.  143, 
pTDTiding  that  when  a  croes  is  marked  m  ink 
against  a  party  device,  Indicating  a  vote  for  the 
entire  set  of  candidates,  and  also  another  croM 
ia  intc  against  one  or  more  named  in  another 
liHt,  Boch  ballot  shall  only  be  ioTalid  as  to  an? 
officer  BO  doubly  marked,  a  ballot  so  marked 
cannot  be  counted  for  either  candidate  for  tiM 
office  so  doubly  marked. 

Appeal  from  Morgan  county  court 
Election  contest  Instituted  by  l^ler  D. 
Heiakell  against  Iliomas  J.  Landnun  for  the 
office  of  clerk  and  recorder  of  Morgan  coun- 
ty. Judgment  for  dtfendant  Plaintiff  ap- 
peals. Affirmed. 

J.  B.  Garrlgues  and  W.  A.  HIU,  for  ap- 
pellant A.  a  Patton  and  D.  J.  DaTles,  for 
appellee. 

HATT,  O.  J.  The  deeti(Si  was  held  under 
what  is  commonly  known  as  the  "Austra- 
lian Ballot  Law"  (Sess.  Laws  1891,  p.  143). 
There  were  three  candidates  for  the  office 
of  cleric  and  recorder  at  tbla  election,  whose 
names  were  printed  upon  the  official  ballots, 
namely,  Heiakell,  Democrat;  Landmm,  Peo- 
ple's party;  and  Richardson,  BepuMlean,— 
the  rooster  being  the  emblem  of  the  Demo- 
cratic party,  the  cottage  iKune  the  emblem 
of  the  People's  party,  and  the  eat^  the  em- 
Uem  of  the  Be^nblican  party.  The  c^ficlal 
canvass  gave  Landmm  a  ^nraUty  at  seven 
votes  over  Heiakell,  these  candidates  being 
the  two  hli^iest  upon  the  list  Upon  the 
canvass,  Landmm  was  g^ven  a  certificate  of 
election,  whereupon  Heiakell  Instituted  this 
contest  As  a  result  of  the  trial  In  tbe 
court  below,  the  plnraUty  of  landmm  was 
reduced  by  five;  but  as  the  general  result 
was  not  thereby  changed,  the  court  refused 
to  cfmcel  his  eotifieate.  So  far  as  the  as- 
slgmnoits  of  error  1^^  i^pdlant  are  ccw- 
cemed,  there  are  but  six  rotes  In  dlspnte 
upon  tills  appeaL  Of  tiiesa^  four  are  ballots 
marked,  respectivdy,  BxhlMts  7,  8,  12,  and 
16.  These  ballots  were  not  connted  by  the 
lower  court  but  ballots  maifeed  11,  13,  and 
14  were  counted  for  appellant  althoueb  the 
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Bum  objectkm-  exists  to  the  entire  soTen 
ballotB.  Hw  counting  of  ballots  marked  Hx- 
hlblts  11,  13,  and  14,  Id  favor  of  appel- 
lant, la  assigned  as  cross  error.  The  objec- 
tion to  all  these  ballots  arises  oat  of  the 
following  facts:  Each  of  these  ballots  Is 
marked  by  a  cross  In  Ink  placed  by  the 
voter  In  the  sqnare  opposite  the  Repub- 
lican party's  emblem,  while  in  the  list  of  the 
candidates  following  a  cross  Is  also  placed 
npon  each  ballot  opposite  the  name  of  Hela- 
kell,  the  Democratic  candidate  for  county 
clerk  and  recorder.  Under  our  statute,  a 
cross  maiked  In  Ink  against  the  device  of 
an  emblem  of  a  party  Indicates  a  vote  for 
the  entire  set  of  candidates  for  that  party, 
while  a  cross  opposite  the  name  of  an  Indl- 
vldnal  candidate  Indicates  an  Intention  to 
vote  for  that  Individual;  so  that  the  cross 
opposite  the  eagle  npon  the  seven  ballots 
under  consideration  Indicates  an  intention 
on  the  part  of  the  voters  to  vote  the  en- 
tire list  of  Republican  nominees  printed  on 
the  official  ticket,  while  the  cross  opposite 
the  name  of  Helskell,  the  Democratic  candi- 
date, would,  if  standing  alone,  Indicate  an 
Intention  oa  the  part  of  the  voter  to  vote 
for  that  Individual  for  the  office  of  county 
dei^  and  recorder.  Counsel  agree  that  the 
principle  governing  these  seven  ballots  la 
the  same,  and  that  all  should  be  received,  or 
all  rejected.  The  claim  of  appellant  is  that 
there  are  two  distinct  methods  of  voting, — 
one  general,  and  the  other  particular;  the 
general  method  being  by  placing  a  cross  op- 
posite the  emblem  of  the  party  of  the  voter's 
choice,  and  the  particular  method  being  by 
making  a  cross  opposite  the  name  of  the 
favored  candidates  only.  It  Is  further  con- 
tended that.  If  a  voter  has  been  so  thought- 
less or  lgn(M?ant  as  to  adopt  both  these 
methods,  the  particular  should  govern  the 
general,  and  his  ballot  should  be  counted 
accordingly.  Appellee  contends  that,  where 
both  methods  of  marking  the  vote  are  re- 
sorted to,  one  neutralizes  the  other.  In  other 
words.  It  la  satd  that  the  voter,  by  placing  a 
croM  opposite  the  eagle,  thereby  signified  an 
Intention  to  vote  for  Richardson,  the  Re- 
publican candidate  for  clerk  and  recorder, 
while  by  placing  a  cross  opposite  the  name 
of  Helskell  he  also  voted  for  the  nominee 
of  the  Democratic  party  for  that  office; 
hence  It  Is  argued  that,  the  two  votes  being 
contradictcHT,  one  nullifies  the  other,  aid 
neither  should  be  counted. 

The  statute  provides,  "Where  a  cross  Is 
marked  In  ink  against  a  device  Indicating  a 
vote  for  the  entire  aet  of  candidates,  and  also 
another  cross  In  Ink  against  one  or  more 
names  In  another  list,  such  ballot  shall 
only  be  held  Invalid  as  to  any  office  so  doubly 
marked."  It  Is  true,  as  stated  by  appel- 
lant, that  this  court  has  held  In  a  number 
of  cases  that  where  the  intention  of  the  voter 
can  be  ascertained  the  vote  should  be  count- 
ed, but  this  intention  can  never  be  i^tren 
effect  Against  the  positive  provisions  of  the 


statute.  As  has  been  heretofore  said  by  this 
court,  the  principal  object  of  the  rules  for 
voting  prescribed  by  the  statute  Is  to  pro- 
tect the  voter,  prevent  fraud,  and  secure  a 
fair  count;  but  where  the  statute  prescribes 
a  form,  and  declares  a  compliance  therewith 
essential  in  order  to  have  the  ballot  counted, 
the  statute  must  govern.  The  act  says  the 
t>allot  shall  only  be  held  invalid  as  to  any 
office  BO  doubly  marked,  but  this  is  equiva- 
lent to  a  legislative  declaration  that  &a  to 
any  ofSlce  so  doubly  marked  the  ballot  shall 
not  be  counted.  The  language  admits  of  no 
other  construction.  This  particular  provision 
of  the  statute  did  not  apply  In  the  case  of 
Young  V.  Simpson,  21  Colo.  460,  42  I'ac.  OUi;, 
for  the  reason  that  no  person  on  another  list 
was  there  voted  for;  the  double  marking 
In  that  case  consisting  of  a  cross  opposite 
the  emblem  of  the  People's  party,  and  crosses 
opposite  the  names  of  certain  candidates  of 
that  party.  Ballots  marked  7,  8,  12,  ajid  15 
were  properly  rejected,  and  the  court  should 
have  likewise  rejected  ballots  marked  11,  13, 
and  14.  By  counting  the  latter,  appellant's 
vote  was  erroneously  Increased  by  three.  It 
follows  that  three  votes  must  be  deducted 
from  the  number  counted  for  him,  tliereby 
increasing  appellee's  plurality  from  two  to 
five.  There  are  only  two  other  votes  chal- 
lenged by  appellant's  assignments  of  en-or, 
and,  should  both  'of  these  assignments  be 
sustained,  appellant  would  still  be  short  of  a 
plurality.  As  no  possible  disposition  of  the 
remaining  assignments  of  error  can  over- 
throw the  Judgment  of  the  county  court,  tt 
will  be  affirmed  without  further  comment. 
Affirmed. 

HA8EEI4i  V.  DBNVER  TRAHWAT  CX>. 
et  al. 

(Saprone  Court  U  Colorado.    May  18,  1806.) 

BtbSST  RaILBOAUB— IiriDITCTlOH  AS1.IHBT  IiATINO 

Tracks— NuisAVCB. 
Street-railway  companies  own  two  lots  in 
a  dty  block,  which  front  on  the  streets  on  op- 
posite Bidea  of  the  block,  and  are  separated  at 
the  rear  by  an  alley  extending  across  the  block 
at  right  angles  to  them.  By  an  ordinance  the 
companies  were  granted  permission  to  build  and 
operate  double  tracks  through  the  block,  over 
their  lota  and  the  streets  bounding  the  block, 
•0  as  to  form  a  loop  for  their  lines.  Hild,  that 
the  owner  of  a  lot  and  hotel  adjoining  one  of  the 
companies'  lots  cannot  maintain  an  action  to 
enjom  the  companies  from  constructinjr  the 
tracks,  on  the  ground  that  they  will  create  an 
obstruction  of  his  right  of  ingress  to  and  egress 
from  his  hotel  by  way  of  the  alley,  street,  and 
sidewalk  crossed  by  such  tracks,  his  remedy  at 
law  being  adequate.  Railroad  Co.  v.  Dorake, 
17  Pac  777,  11  Colo.  247,  followed. 

.On  Rehearing. 

(June  20,  1896.) 

The  construction  by  a  street-railway  com- 
pany, under  municipal  authority,  of  tracks  on  its 
own  land,  or  the  operation  of  a  railway  there- 
over under  such  authority,  it  is  not  per  se  a 
nuisance  which  will  be  enjoined  at  tiie  instance 
of  an  adjoining  prtqwrty  owner. 

Error  to  district  court,  Arapahoe  county. 
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Acttan  b7  Ods  li.  Hukell  acalnst  theD«ft- 
Ter  Tramway  Company  and  another.  There 
was  a  judgment  siutainlng  a  demorrer  to 
the  complaint,  and  dlsmlsilng  the  action, 
-and  plaintiff  brings  error.  Affirmed. 

J.  P.  Brockway  and  H.  B.  Luthe,  for  plain- 
tiff in  error.  A.  H.  Sterenson,  for  defend- 
ants in  error. 

CAMPBELL,  J.  The  plaintiff  brought  this 
«alt  to  restrain  the  defendant  compantes 
from  building  and  operating  that  portion  of 
their  line  of  street  railway  hereinafter  par- 
ticularly described.  Upon  the  flUng  of  the 
original  c(Miiplaiiit  a  temporary  restraining 
OTder  was  Issued,  without  notice  to  the  de- 
fendants, acoordlng  to  the  prayer  of  the 
-complaint.  To  the  coaidaint  an  answer  was 
filed,  and  apon  the  hearing  of  an  appUca* 
tion  therefor,  baaed  upon  these  pleadings, 
an  order  was  made  dissc^Tlng  the  prelimi- 
nary writ  An  amended  comiplaint  was 
therenpon  filed,  the  sole  t^eet  of  which, 
parently,  was  to  secace  the  same  kind  of  re- 
lief asked  in  the  original  complaint.  To 
this  amended  complaint  the  d^endants  filed 
a  general  demurrer,  which  was  sustained 
by  the  trial  conrt,  and  the  action  was  there- 
upon dismissed.  It  Is  to  this  mling  that 
the  plaintiff  prosecutes  his  writ  of  error 
hire.  The  pleadings  disclose  the  following 
fkcts:  The  defendants  are  corporations  or- 
ganized under  the  general  laws  to  build  and 
operate  street  railroads  in  Arapahoe  coimty, 
and  own  and  (under  an  ordinance  of  the 
of  DenTca-  grantlnf  such  franchise)  op- 
erate in  the  city  an  extensive  system  of 
street  railways,  composed  of  a  number  of 
distinct  lines,  cable  power  and  electricity  be- 
ing the  motlTC  powers,  all  of  which  center 
At,  and  the  cars  running  over  these  Tarlous 
lines  depart  from  and  return  to,  a  so-called 
central  station,  orer  and  by  means  of  a 
loop,  the  course  and  location  of  which  are 
described  In  the  pleadings.  Arapahoe  and 
Lawrence  streets  are  parallel  public  streets 
in  the  city  of  Denver,  running  easterly  and 
westerly,  and  are  Intersected  at  right  an- 
gles by  Fourteenth  and  Fifteenth  streets, 
running  northerly  and  southerly.  Bounded 
by  these  four  streets  la  block  No.  74  in 
Bast  Denyer.  The  plaintiff  owns  lot  10  in 
said  block,  upon  which  there  is  a  bulling 
used  as  an  hoteL  This  lot,  SB  feet  la  width, 
fronts  on  Lawrence  street,  and  extends  back 
125  feet  to  the  alley  running  through  the 
center  of  block  74  from  Fourteenth  to  Fif- 
teenth streets.  The  defendants  bought  lot 
9  In  this  block,  which  Immediately  adjoins 
plaintiff's  lot,  and  they  also  bought  a  sim- 
ilarly situated  lot  In  the  same  block,  facing 
upon  Arapahoe  street,  and  extending  back 
therefrom  to  tbe  satd  alley.  Defendants, 
knder  permission  granted  by  said  ordinance 
of  the  cl^,  proposed  to  build,  maintain,  and 
operate  their  double  Hue  or  track  of  street 
railway  paaslng  through  the  said  blo^  and 


OTsr  and  across  said  lot  0  and  saAd  stellacly 
sItoatBd  lot  la  the  same  tdocfc  CaelDg 
Arapahoe  street,  so  as  to  form  a  loop  osb- 
slsting  of  a  continuous  line  of  railway  ex- 
tending from  a  point  In  the  center  of  Fif- 
teenth street,  where  the  same  Is  Intusected 
by  Arapahoe  street,  passing  therefrom  down 
FifteMitb  street  to  LAwrenee  street;  tlience 
tiirough  Lawrence  street  to  a  point  oppo- 
site and  fronting  said  lot  9;  thenee  across 
tbia  sidewalk,  and  over  said  lot  9  and  the 
simllariy  situated  lot  Unmedlatdy  t«  tbe 
rear  thereof,  and  passing  into  Arapahoe 
stseet;  and  tdiraice  along  the  middle  of  Ar^ 
ahoe  street  to  the  place  of  beginning.  This 
loop  was  constructed  so  as  to  prorlde  n  con- 
T«klent  way  or  track  upon  which  all  the 
cars  of  the  defendants'  dlffanal:  lines  wck 
to  be  made  to  pass  in  going  from  and  re- 
tnmlng  to  the  central  station  of  the  system, 
and  this  -lo<^  seems  to  be  well  adapted  Cor 
that  purpose.  Tbe  idalntlff's  tlieory  la  that 
the  maintaining  and  operating  of  this  loaf 
was  and  is  an  unlawful  interference  with, 
or  an  obstrvction  of,  bis  right  of  Ingress  and 
egress  to  and  from  Us  premises  by  way  of 
the  said  alley,  street,  and  sidewalk,  and  that 
he  Is  entitled  to  an  Injunction  to  restrain 
defendants  from  operating  rach  portion  ot 
their  system.  The  bhiectlon  Is  to  that  po^ 
tion  of  defendants'  loop  which  egtends  from 
the  mlddte  of  Lawreace  street  across  tka 
sidewalk,  and  orw  these  two  lots  and  tlM 
alley  between  than.  The  defendants  am 
the  ownws  of  lot  9  and  the  timllarly  aitaat- 
ed  lot  facing  Ar^nboe  street  in  the  same 
block.  Tbe  fee  in  this  street  and  all^  Is 
not  la  the  plaintiff.  It  la  In  the  mnnMpal- 
Ity,  in  trust  for  the  use  at  the  pnlrilc 
the  purposes  of  tfaifr  loop,  the  defendants 
do  not  threaten  or  propose  to  take  the  fee 
therein,  or  the  fee  of  any  pnq^rty  b^onglng 
to  the  plaintiff,  or  the  light  ot  waj-  over 
any  of  the  plaintiff's  pranlses.  The  only 
property  right  which  he  himself  tialms  will 
be  impaired  Is  the  easement  or  right  «f 
ingress  and  egress  to  and  from  his  preoalaea, 
which  necessarily  wUl  bs  obstructed  by  the 
coastractlon  and  operation  of  defendants^ 
loop.  In  this  stats  the  mle  la  settled  thai; 
In  these  cIrcunMtanoe%  Injunetire  relief  will 
not  be  given,  because  damages  furnish  a 
complete  remedy,  and  that  the  abottinf 
owDM-,  for  such  lajtarles,  cannot  eajoln  tba 
constructioG  and  operation  of  a  railroad 
merely  because  damages  are  not  compensa^ 
ed  In  advance,  If  the  railway  con^any  be 
acting  under  sutBiclent  legislative  or  miH 
nldpal  authority.  Railroad  Oo.  t.  Domka^ 
11  Colo.  247,  17  Pac.  777. 

The  reasons  tat  this  mle  are  dearly  set 
forth  In  this  leadlxig  ease,  and  we  do  not 
deem  It  necessary  to  repeat  the  argument. 
The  doctrine  of  that  case  has  been  followed 
by  this  conrt  la  the  cases  of  Railway  Oo.  v. 
Barsalottx,  16  Gola  2B0,  SS  Pac.  I8Qv  and 
Railway  Co.  t.  Toohey,  U  Goloi.  387,  W  Pac 
166. 
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Tk«re  !■  a  somesttoD  Unt  tiie  onUnane*  of 
the  city  pnnNMrUug  t*  Uoense  the  acta  at  tbe 
defendantB  cmnptalned  of  la  luTalld,  and  tluit 
voOet  their  oertlflcatea  of  tncorporatton  tbe 
defendants  have  not  tbe  aatborlty  to  build 
tlila  loop.  Tbia  Bosgeatlon  appeani  aa  a  state- 
ment ot  a  legal  condign  wblcb  the  plain  tiff 
draws  from  a  ccmstruction  of  t&e  ordinance 
and  the  certfflcates  of  IncorpMvtlon  irf  tbe  de- 
fendant campanlee,  wtdch,  howerer,  are  not  set 
oat  In  tbe  pleadings  so  aa  to  enable  ns  to  de- 
termlne  the  correctness  ot  this  conclnsion.  In 
tbe  absence,  tberetore,  of  any  showing  to  tbe 
cootrary,  we  must  assume  the  validity  of  this 
ordinance,  and  tbe  possession  by  tbe  compa- 
nies of  the  neceseary  power  to  build  this 
loop.  Tbe  foregoing  Is  tbe  law,  even  upon 
tbe  SQKMslUcm  that  tbe  plaintUf  la  entitled 
to  some  damages  for  the  injnrtes  alleged  to 
bare  been  caosed  by  the  d^endants,  but  ovr 
dedstoD  Is  based  solely  apon  tbe  absence  of 
tbe  rigbt  In  the  plaintiff  to  enjoin  the  opem- 
tlon  ot  tbls  road.  If  It  be  assumed  that  i^la- 
tlflTs  property  has  been  damaged  by  tbe  de- 
fendants (as  to  which  we  express  do  opinion), 
be  has  mistaken  bis  remedy.  Tbe  trial  court 
dfemlssed  bis  complaint  oo  tbe  gronnd  tbat  for 
Injuries,  if  any,  snstalned  by  the  jdalntlflV  he 
bad  an  adequate  and  cnnplete  remedy  by  way 
ot  compensation  Is  dami^es  recoverable  tn  a 
Blngte  action.  Undw  tiie  authorities  already 
dted.  this  roltng  was  right  PlalntifF,  how- 
erer,  dedbied  to  avail  himself  of  tbe  kind  of 
r^Ief  to  which  tbe  court  held  be  was  entitled, 
but  elected  to  test  his  right  to  Injunetlre  re- 
lief by  a  review  of  tbe  final  ^dgment  dlft- 
roisstng  bis  complaint.  He  cannot,  tberefore, 
and  tn  fhct  does  not,  complain  that  the  trial 
court  should  have  ascertained  the  amount  of 
damages,  instead  of  dismissing  the  action. 
The  lodgment  ot  the  district  court  should 
bv  afflrmed.  Affirmed. 

On  Pedtkm  for  Rehearing. 

PBR  CURIAM.  Plaintiff  In  error  baa  filed 
a  petition  for  a  rebeartaig,  In  which  no  au- 
tborltles  ate  dted  and  no  reasons  advanced 
IhRt  vrcre  not  presented  or  coniMered  at  the 
forma-  hearing.  He  now  concedes  that  tbe 
case  of  Railroad  Co.  v.  Domke,  11  Cdo.  247, 
17  Fac  777,  is  antlKHlty  for  our  decision  In 
this  case,  but  Inalsts  that  tbe  question  Involved 
here  was  not  necessary  to  the  dedslon  there, 
but  that.  If  It  was,  then  tbe  case  aanounced 
trnd  law,  although  sustained  by  the  Illinois  ao- 
tborltlea,  and  should  be  overruled.  We  have 
r»«:mnlned  the  Domke  Case,  and  are  satis- 
fled  with  Its  doctrine,  and  that  the  questlona 
dedded  were  property  before  the  court  for  de- 
temdnatlbn.  It  has  been  followed  In  tbe  two 
cases  dted  hi  the  opinion  from  IB  Oolo.  and 
23  Pae.  (Railway  Co.  v.  Barsalouz,  15  Cola 
290,  25  Paa  165;  Railway  Co.  t.  Toobey,  lA 
Orio.  297,  25  Pac  166),  and  we  agatai  affirm  It. 

Gomi^Blnt  is  also  made  Uiat  In  Its  opinion 
tbe  court  IgntHed  the  point  made  by  tbe  plain- 
tiff, that  tbe  i^Mtatlon  ot  defendants'  road 
€M  tteir  own  loC,  adjobili«  ttat  of  the  plain- 


tiff, would  coQsdtute  a  private  atrisance  which 

should  I>e  enjoined.  In  tbehr  original  brief 
apparently  so  Uttle  reliance  was  had  by  coun- 
upon  this  branch  of  the  case  that  acting 
upon  this  assumption,  It  was  deemed  unneces- 
sary to  notice  It  In  ttje  (pinion,  although  we 
did  not  overtook  It.  We  are  not  now  Impress- 
ed with  Its  merit  In  this  state,  when  duly 
licensed  by  the  municipal  authorities,  the  op- 
eration of  a  street  railway  In  tbe  streets  of  a 
town  or  a  populous  city,  or  of  a  steam  rail- 
road npon  private  pn^rty  therein,  is  not  per 
se  a  nuisance.  It  Is  unquestionably  within 
the  Jurisdiction  of  courts  of  equity  to  prevent 
a  nuisance,  but  tbe  courts  are  IncUned  to  limit 
its  exercise  to  cases  of  nuisance  per  se.  Where 
tbe  erection  or  operation  of  a  certain  thing 
may  or  may  not  become  a  nuisance,  according 
to  drcumstances,  or  where  it  Is  Impossible  to 
ten  until  the  thing  threatened  Is  erected  or 
brought  into  being,  and  put  into  iteration, 
whether  or  not  It  will  be  a  nuisance,  or  where 
the  benefit  therefrom  to  the  public  outweighs 
tbe  Inconvenience  or  damage  to  the  plaintiff,  or 
where  the  latter  has  a  oeanplete  remedy  at 
law,  by  way  of  damages*  mdlnartly  equity  de- 
dlnee  to  Interfere  by  Injmictlon  to  restrain  Its 
constnidlon  or  (^Moatlon;  and,  tn  all  cases 
where  apidication  Is  made  to  restrain  a  threat- 
ened nuisance^  the  aOegatlona  of  the  complaint 
must  clearly  show  that  tbe  thing  complained 
ot  win,  not  that  It  possibly  aoay,  consUtute  fi 
nuisance,  and  the  mere  aDegatl(Mi  of  tiie  plead- 
er tbat  a  private  nuisance  will  ensue  is  not  suf- 
fldent  8e^  generally,  upon  this  question,  1 
High,  InJ.  (2d  Bd.)  c.  13,  11  742,  745;  Wood. 
Nuia.  (3d  Ed.)  i  745.  p.  9©1;  Id.,  |{  786,  78», 
796,  797,  et  seq.  It  woold  manifestly  be  im- 
proper, therefore,  to  restrain  the  construction 
of  defendants*  railroad  ttpoa  their  own  pn^ 
erty,  or  to  enjoin  the  opraatloo  of  the  road 
when  constructed,  upon  tbe  showing  made  in 
tbe  pleadings,  aa  It  Is  not  made  to  appear  tbat 
It  will  constitute  a  nuisance  to  plaintiff's  prop- 
erty, or  that  he  has  no  adetjuate  runedy  at  law 
for  any  damages  he  may  bob  tain.  Tba  re- 
hearing Is  doitod.   Beheailiic  de^edL 


MULNIX,  State  Treasnier.  v.  BfUTUAL 
BEN.  LIFE  INS.  OO. 
Supreme  Court  of  Colorado.    Jane  28l.  1886.) 

Statrs  and  Btatb  OrricsRS— Suvpum  roa  Statb 
OrrioBs — Contract  bt  Sschbtakt  Madi  with 
OtHIB  than  Lowiut  BlDDBB — Validitt — Stat- 
UTEa — Titles  of  Acts. 

1.  Const,  art  5,  |  29,  provides  that  aD  sta- 
tionery, printing,  paper,  and  fuel  osed  in  the 
departmeata  ot  goTernment  shall  be  furnished, 
and  the  repairing  and  furnishing  the  halls  ana 
rooms  shall  he  pertbrmed,  under  contract  given 
to  the  lowest  reflpoasible  bidder,  below 
luazimuni  ivice  and  under  rach  regulations  oa 
may  be  prescribed  by  law.  Sess.  Laws  1879, 
p.  61  (Gen.  St.  1883.  9S  13.3»-1341.  1343;  MiO's 
Ann.  SL  S8  1777-1780,  1782),  makes  it  the  duty 
of  the  secretary  ot  state  to  secure  suitable  apart- 
ments for  the  departm^ts  of  state,  and  have 
the  same  supplied  with  furniture  and  sndi  othw 
arttcles  as  may  be  required,  and  nrovldea  that, 
before  each  session  of  the  general  assembly,  1m 
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shall  advertise  for  four  weeks  for  bids  for  the 
articles  required,  with  power  to  reject  any  and 
all  bids,  add,  that  the  provisiotu  of  the  coq- 
stitudoD  and  statute  are  maQdatory,  and  a  con- 
tract by  the  secretary  of  state  not  let  to  the 
lowest  biddo:  for  furnishing  such  supplies  is  in- 
Talid. 

2.  Sess.  Laws  1885,  p.  ^,  Is  entitied  "An 
act  to  provide  for  the  filing  of  duplicate  con- 
tracts pertaining  to  the  state  government,  and  to 
provide,  for  auditing  aecoants  thereander." 
Hel'l  that,  if  such  statute  authorizes  the  sec- 
retary of  state  to  make  contracts  for  supplies 
for  the  government  departmeuts  without  adver- 
tisiug  for  bids,  the  proviBion  is  not  within  the 
title  of  the  act,  and  is  invalid. 

S.  Const,  art.  5,  i  29,  provides  that  all  sta- 
tionery, printing,  paper,  and  fuel  used  within 
the  departments  of  the  government  shall  be  fur- 
nished, and  repairing  and  furnishing  halls  and 
rooms  shall  be  performed,  under  contract  given 
to  the  lowest  responsible  bidder,  below  such 
maximum  price  and  under  such  regulations  as 
may  be  prescribed  by  law.  Held,  that  Sess. 
Laws  18^,  p.  49,  entitled  "An  act  to  provide 
for  the  filing  of  duplicate  contracts  pertaining 
to  the  state  government,  and  to  provide  for  au- 
diting accounts  thereunder,"  if  it  authorizes 
the  Bocretary  of  state  to  make  contracts  for 
snch  supplies  without  advertising  for  bids,  is  in 
conliict  with  the  constitution  and  invalid. 

4.  A  contract  by  the  sacretary  of  state,  invalid 
because  executed  by  him  in  express  Tioiation  of 
the  statute,  cannot  be  ratified  by  the  state. 

Error  to  district  court,  Arapahoe  county. 

Petition  by  the  Mutual  Benefit  Life  Insui^ 
ance  Company  for  a  writ  of  mandamus  to 
compel  Harry  E.  Mulnii,  state  treasurer,  to 
pay  a  state  warrant  There  was  a  Judgmait 
in  favor  of  petitioner,  and  respondent  brings 
error.  Reversed. 

Byron  L.  Carr,  Atty.  Gen.,  and  Calvin  H. 
Reed,  Asst.  Atty.  GesL,  for  plalnOffi  In  error. 
F.'  A.  Williams,  A.  M.  Stevenson,  and  A.  S. 
Blake,  for  defendant  In  error. 

CAMPBELL,  J.  Tbe  Insurance  company, 
as  petitioner,  by  mandamus,  seeks  to  enforce 
tbe  payment  of  a  state  warrant  drawn  by  the 
state  auditor  np(Hi  tbe  state  treasurer.  Prior 
to  the  convening  of  tbe  Seventh  general  as- 
sembly, tbe  secretary  of  state,  in  pursuance  of 
the  statute,  by  an  advertisement  duly  made, 
Invited  sealed  proposals  for  stationery  and 
certain  other  articles  required  by  said  general 
assembly  and  tbe  executive  departments  of 
state  for  tbe  two  years  commencing  on  the 
2d  of  January,  1880.  Lawrence  &  Co.  tender- 
ed a  bid,  which,  upon  Investigation,  was  ac- 
cepted by  the  secretary  of  state,  and  a  con- 
tract was  duly  entered  into  with  tbem  for  sup- 
plying such  articles  as  were  covered  by  their 
bid.  Thereafter  they  furnished  stationery  and 
certain  other  articles  to  tbe  general  assembly, 
and  to  the  various  executive  departments, 
which  were  received  and  used  by  the  state. 
The  statements  of  accounts  for  uie  same  were 
rendered  to  the  then  auditor  of  state,  and  by 
him  audited,  settled,  approved,  and  aUowed; 
and  thereupon  tbe  auditor  drew  upon  tbe  treas- 
urer tbe  warrant  which  is  tbe  subject-matter 
of  tbe  controversy  here,  the  same  being  oa  a<>- 
count  for  tbe  artlclea  bo  fumisbed.  This  war- 
rant, before  tbe  beginning  of  this  proceeding, 
was  duly  Indorsed  to  the  petitioner,  and  pre- 


sented by  It  to  tbe  then  treasurer  of  tbe  state^ 
who  refused  payment  An  appropriation  has 
been  duly  made  by  the  general  assembly  for 
the  payment  of  this  claim,  and  the  money  to 
pay  tbe  warrant  was  In  the  state  treasury  at 
the  time  of  its  presentation,  and  is  still  there. 
The  treasurer  made  answer  to  the  petition, 
from  which,  and  tbe  brief  of  the  attorney  gen- 
eral. It  appears  that  tbe  sole  defense  relied  up- 
on is  the  illegality  of  tbe  warrant,  which  U- 
l^ellty  is  said  to  consist  In  the  fact  that  a 
patt  of  the  consideration  therefor  was  Illegal, 
in  tbis:  that  some  of  the  articles  furnished  to 
the  general  assembly  by  tbe  petitioner's  as- 
slgnom  were  not  included  In  the  advertisement, 
in  their  bid  or  contract,  as  Is  required  by  law 
in  such  cases.  Tbe  court  below  awarded  the 
peremptory  writ,  to  which  judgment  the  treas- 
urer prosecutes  his  writ  of  error. 

Tbe  constitutional  and  statutory  provisions 
Involved  In  this  controversy,  and  which  are 
referred  to  In  the  opInI<»i,  are  sectitHi  29  of 
artlde  6  of  the  constitution,  tbe  act  aj^roved 
February  12,  1879  (Sess.  Laws  1879,  pp.  61. 
62,  being  sections  1338  to  1343  of  tbe  General 
Statutes  of  1883,  which  are  tbe  same  as  sec- 
tions 1777  to  1782  ot  MUls'  Annotated  Stat- 
utes), and  the  act  of  18S5  (Sess.  Laws  1885,  p. 
49).  Section  29  of  article  6,  In  substance,  pro- 
vides that  "all  stationeiy,  printing,  paper  and 
fuel  used  in  tbe  legislative  and  other  depart- 
ments of  government,  shall  be  furnished; 
*  *  *  and  the  repairing  and  furnishing  the 
halls  and  rooms  •  *  «  shall  be  performed 
under  contract;  to  be  given  to  the  lowest  re- 
qwnsible  bidder,  below  such  maximum  price 
and  under  such  regulations  as  may  be  prescrib- 
ed by  law."  In  carrying  out  this  provision 
tbe  general  assembly,  by  the  act  of  1879,  makes 
the  secretary  of  state  tbe  purchasing  agent  for 
tbe  three  great  departments  of  state,  and 
makes  It  bis  duty  to  procure  suiteble  apart- 
ments for  tbem,  and  to  have  the  same  supplied 
with  furniture,  and  such  other  articles  as  may 
be  required.  Fifty  days  Immediately  preced- 
ing each  regular  session  of  tiie  genei^  assem- 
bly, he  is  directed  to  advertise  for  four  weeks 
successively  for  bids  for  the  articles  required; 
and  he  is  given  the  power  to  reject  any  or  all 
bids,  if  be  deem  It  for  the  best  interests  of  tbe 
state  to  do  so.  Specific  provisions  for  openmg 
the  t^ds  and  awarding  contracts  thereunder 
are  made,  and  the  maximum  prices  fixed,  be- 
low which  all  bids  must  come.  The  conten- 
tion of  plalntlir  In  error  Is  that  section  29  of 
article  5  to  mandatory,  not  only  to  the  general 
assembly,  but,  per  se,  operates  absolutely  to 
prohibit  and  make  void  any  .contract  of  pur- 
chase of  articles  emunerated  therein,  unless 
furnished  under  a  contract  let  to  the  lowest 
responsible  bidder.  But,  If  not,  stlU  the  gen- 
eral assembly  has  [>assed  a  law  carrying  Into 
effect  this  section,  whose  provisions  are  man- 
datory upon  the  secretary  of  state;  and  they 
prohibit  him,  as  the  purchasing  agent,  from 
purchasing  supplies  except  from  such  bidder. 
Upon  tbe  other  hand,  the  defendant  In  fltrw 
contendB  that  this  section  ]k  mandatory  only 
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to  the  general  assembly,  Is  not  self-execatiug, 
and,  until  given  life  by  the  leglslatvire,  is  dor- 
mant; and  aa  the  statnte  referred  to  is  Its^ 
by  a  fair  construction,  only  directory  or  ad- 
TlEoiy  In  Its  natnre,  the  secretary  of  state  may 
altogether  omit  to  advertise  for  bids,  or  If  he 
does,  and  rejects  them,  or  if  he  omits  from  hla 
advertisement  some  necessary  article  or  arti- 
cles, or  if  no  bids  are  oCTered  by  responsible 
bidders,  nevertheless  he  may  go  Into  the  open 
market  and  purchase  supplies,  and  thus  Impose 
a  valid  obligation  upon  the  state  to  pay  for 
them.  There  is  no  charge  in  these  pleadings 
of  fraudulent  condnct  on  the  part  of  the  sec- 
retary  of  state  in  advertising  for  bids,  or  of 
fraud  in  the  bid  Its^,  or  in  the  auditing  o( 
the  account.  The  sole  defense  Is  that  some  of 
the  articles  furnished  and  received  and  used 
by  tiie  state  were  not  embraced  in  the  adver- 
tisement, or  Included  in  the  bid  of  petitioner's 
assignors,  or  covered  by  their  contract,  but 
were  purchased  by  the  secretary  of  state  In 
the  tipen  mazfeet  This  is  conceded  by  the  pe- 
titioner, and  upon  this  fact  the  claim  is  made, 
on  the  one  side,  that  this  purchase  was  with- 
out authorMy  of  law,  and  ultra  vires  the  sec- 
retary of  state,  whUe  upon  the  other  side  the 
contrati(m  18  that  he  had  the  implied  power  to 
moke  this  pnrchase.  The  parties  agree  that 
the  warrant  does  not  possess  the  qualities  of 
negotiaUe  paper,  but  to  open  to  the  same  de- 
tesmes  as  though  the  proceeding  were  to  com- 
pel the  audltn-  to  allow  the  account,  and  draw 
his  warrant  therefor.  It  is  also  agreed  that  If 
any  part  of  the  con^eratlon  is  illegal  the  war- 
rant is  void.  The  mle  Is  fundamental  that  'In 
cases  of  public  agents,  the  government,  or  oth- 
er public  authority.  Is  not  bound,  unless  It 
manifestly  appears  that  the  agent  is  acting 
within  the  scope  of  his  authority,  or  he  Is  held 
out  as  having  authtxlty  to  do  the  act"  Story, 
Ag.  (8th  Ed.)  i  307a;  Mechem,  Pub.  Off.  i 
834;  Whiteside  v.  U.  S.,  93  U.  S.  247;  Haw- 
kins V.  U.  S.,  96  U.  S.  689;  Town  of  Durango 
T.  Pennington,  8  Colo.  257,  7  Pac.  14;  Sulli- 
van T.  City  of  Leadvllle,  11  Colo.  483,  18  Pac. 
736.  As  erpKBBei  In  another  form,  it  is  said, 
"Every  person  who  «e^  to  obtain,  through 
his  dealings  with  the  officer,  the  obligation  of 
the  public,  must,  at  his  peril,  ascertain  that 
the  proposed  act  Is  within  the  scope  of  the  au- 
thority which  the  law  has  conferred  upon  the 
omcer."  Mechem,  Pub.  Off.  |  829  et  seq., 
dtlniT  Tbe  Floyd  Acceptances,  7  Wall.  606,  and 
other  cases. 

Whether  section  29  Is  mandatory  only  to 
the  l^slatnre,  and  U  not  self-executing,  or 
whether,  without  supplemental  legislation,  it 
:fl  a'  positive  and  effective  prohibition  against 
the  purchase  of  supplies,  except  under  con- 
tract to  the  lowest  bidder,  Is  not  necess&rlly 
before  us.  The  authorities  dted  pro  and 
eon,  among  others,  are  Groves  v.  Slaughter, 
15  Pet  449;  Spinney  v.  Griffith  (Cal.)  32  Pac. 
m;  Speidel  t.  Schlosser,  13  W.  Va.  686; 
Cool^,  Const  libn.  ^Sth  Ed.)  pp.  98-102;  In 
re  Breene.  14  Oolo.  401,  24  Pac.  3;  Brlen  v. 
wnHamson,  7  How.  (Mlsa.)  14;  Bass  r.  May. 


or  of  Nashville,  Meigs,  ffil;  Law  v.  People, 
87  m.  385;  3  Am.  &.  Eng.  Enc.  Law,  680; 
Yerger  v.  Rains,  4  Humph.  259.  In  passing 
we  may,  however,  with  propriety,  say  that 
courts  are  not  astute  to  discover  reasons  for 
holding  directory,  merely,  ccmstltutlonal  pro- 
visions manifestly  Intended  a  s  salutary 
checlis  upon  Improvident  conduct  of  govern- 
mental affairs.  Important  as  this  question 
might  otherwise  be.  In  this  case  It  is  not  con- 
trolling; for  our  general  assembly,  in  1879 
(Sess.  Laws  1873,  p.  61;  Gen.  St  li;83,  su- 
pra), recognizing  its  mandate,  gave  life  to 
this  constitutional  provision.  By  this  act  It 
is  conceded  that  an  attempt  st  least,  was 
made  on  the  part  of  the  general  assembly  to 
carry  out  the  constitutional  provision.  It 
expressly  directs  the  secretary  of  state  to 
advertise  for  Uds  for  all  supplies  needed, 
and  to  let  the  contract  therefor  to  the  lowest 
responsible  bidder,  and  Axes  the  maximum 
price  below  which  the  bids  must  come.  But 
we  are  asked  to  declare  this  statute  directory 
only,  and  the  argument  is  this:  Were  there 
no  other  provisions  than  those  prescribing 
the  mode  of  entering  into  a  contract.  It  might 
fairly  be  said  that  all  other  methods  are  pro- 
hibited; hot  section  3  of  the  act  empowm 
the  secretary  of  state  to  reject  all  bids,  and 
section  6  makes  It  hla  duty  to  furnish  apart- 
ments for  the  legislature,  and  supply  It  with 
all  necessary,  articles.  Given  this  duty,  he 
must  necessarily  have  the  authority  to  per- 
form It  If,  therefore,  he  advertise  for  bids, 
and  none  are  tendered,  and  he  has  no  time 
to  readvertlse,  or  if  he  reject  all  bids  offered, 
or  if,  for  a  good  excuse,  he  falls  to  advertise; 
or  does  so,  and  fails  to  Include  all  necessary 
articles  In  his  advertlsemait  or  In  the  con- 
tract If  made,  still,  as  Ms  duty  requires  that 
be  furnish  necessary  supplies,  this  statute 
impliedly  gives  him  the  discretion  elth^  to 
depart  from  the  statutcwy  method  of  secur- 
ing supplies,  or,  upon  a  failure,  for  any  ot 
the  reasons  Just  given,  to  ot>talnt  under  the 
prescribed  method,  all  or  any  of  the  supplies 
needed,  he  may  go  Into  the  open  -mazfeet  and 
buy  them.  It  this  be  not  so,  we  are  toUi 
that  the  ''wheels  of  government  win  be 
blocked,"  for  these  departments  cannot  m 
unless  supplied  with  CMtaln  articles  for  their 
use.  The  secretary  of  state  Is  required  to 
fornlsh  them,  but  If  he  be  confln^  to  tlw 
statutory  method  In  securing  them,  and  that 
method  prove  Ineffectual,  the  departments 
must  stop,  and  the  functions  of  government 
wlU  be  paralyzed.  There  is  force  in  this  ax- 
gnment,  at  least  In  furnishing  a  reason  why 
such  a  contingency  should  have  been  provid- 
ed for  by  the  ccmstltutlonal  convention,  bot 
we  think  It  not  conclusive  of  the  question  be- 
fore ns.  It  iB  too  plain  for  argument  that 
the  object  of  this  conatltntional  provision 
was  to  protect  the  state  against  extortion 
and  oi^resslon  from  uiucrupnlons  eonthwt- 
ors,  and,  aa  £ar  as  possible,  to  wltbdi«w 
from  its  own  officers  the  omxwtiuitty  and 
power  to  aaslBt  tn  socfa  sehemet.   Wben  the 
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act  of  187V  was  passed.  It  was  la  Abedleoce 
to  the  command  of  the  consdtutlon,  and  It 
provided  in  detail  the  necessary  resnlatlons 
for  eCFectQ&tiQ^  these  oonstltotlonal  sate- 
snards.  Tbeae  regulatlona,  if  in  harmony 
with  the  consUtutloa,  we  bold  to  be  manda- 
toi7,— as  much  so  as  If  expressed  in  the  con> 
stltution  Itself.  If  the  general  aaaerubly  bad 
expressly  enacted  tliat  the  secretary  of  state, 
In  certain  contingencies,  might  disregard  the 
method  of  obtaining  saiH>lles  enjoined  by  the 
constitution,  and  go  Into  the  open  market  and 
buy  tbem,  such  a  provision  would  be  repug- 
nant to  the  coostltutioo.  It  f<^low8  tliat  the 
power  to  reject  bids,  or  the  duty  to  supply 
the  departments  of  state  with  articles  neces- 
sary for  their  use,  which  this  act  contains, 
does  not  carry  with  It,  nor  do  both  combined 
carry,  by  Implication,  the  power  to  disregard 
both  the  statute  and  the  constttntloit.  or  can- 
ter the  power  to  go  into  the  open  market 
aad  buy.  The  dnt^  to  secure  these  things 
might,  by  Impltcatlao,  fire  authority  to  buy 
in  any  reasonable  way,  were  it  not  that  this 
power  is  otherwise  limited  by  the  constitu- 
doD  and  the  statute;  and  this  method,  being 
the  essoitlal  thing  to  protoct  tbe  state,  muet 
be  held  to  be  exclasiTe  and  mandatocy.  The 
various  other  arg«menta  adduced  in  support 
of  the  CMitrary  rale  do  aot  address  them- 
selTCB  to  BS  with  any  degree  of  force.  Tbat 
Just  aa  satlsfactecy  Msults  maj'  be  accom- 
fdlabed  If  the  agent  buy  In  the  opra  raaricet 
is  no  Mason  why  abould  do  ao,  wfaui  blB 
only  authsriij'  to  bqy  at  all  llailts  blm  to  a 
dlffereDt  method.  Nor  Is  tbe  argnawnt  eon- 
TluoUig  that  tbe  jiecr^azy  af  st^  <Hij|bt  to 
be  vested  with  the  power  thus  to  boy  In  case 
no  bi4e  are  reoelved.  or  la  case  be  rojacts  all 
btda.  The  fact  that  the  wheals  of  goTora- 
ment  may  be  bUM^cad  tt  tbe  departments  of 
atato  have  not  the  neoeasary  artlelea  with 
which  to  do  their  woik  may  be  pezsuaalTe  to 
Induce  tiie  pe<^e.  to  change  their  constitu- 
tion, u>d  tbe  ffeneoal  assembly  to  modify  the 
statutes;  but,  when  advanced  b7  oae  who 
mokM  with  tbe  public  official  a  contract 
ThltA  be  JuiowB  is  beyoDd  the  letter's  power 
to  make.  It  Is  unaTniUog  to  secure  from  a 
eenrt  Ito  enforcement  80^  too,  the  argu- 
ment that  tbe  credit  of  the  state  wUI  be  im- 
paired If  Its  outstanding  warranto  are  not 
paid  may  appeal  to  as  aa  citizens,  but  tt  Is 
without  merit  as  a  reason  why  the  court 
■bould  override  the  plain  provisions  of  tbe 
constitution  and  statutes  In  Its  endeavor  to 
protect  tbe  pnUlc  credit  A  sulS^dent  reply 
to  all  socb  arguments  Is  that  the  persons  who 
fumlsbed  these  articles  to  the  state  knew 
when  tbey  were  furnished  that  the  secretary 
bad  no  power  to  purchase  them  and  bind  the 
state.  An  additional  reason  why  these  safe- 
guards should  be  rigidly  adliered  to  and  en- 
forced, outweighing  all  considerations  of  in- 
convenience and  imaginary  paralysis  of  the 
functions  at  government  Is  the  opportunities 
for  oecruptlon  which  any  otiier  rule  would 
•flord.   A  single  Ulustcation  will  show  this: 


It,  wftboat  advertising  tor  bids,  the  secrets^ 
of  state  has  the  power  to  purchase  one  of  the 
articles  required  the  stat^  npaa  principle 
he  could  altc^;etber  n^lect  or  refuse  to  ad- 
vertise, or  omit  from  his  advertisement  all 
but  one  of  tbe  many  necessary  articles,  and 
then  go  into  the  open  majket  and  buy  them, 
and  pay  any  price  he  saw  fit  to  offer,  and  bo 
bind  the  state.  To  give  a  construction  to 
these  statutory  and  eonstltntlonal  require- 
ments which  would  permit  of  this  would  be 
practically  to  annul  and  break  down  all  of 
the  safeguards  which  tbe  people  and  th^r 
repreeentatlree  deemed  necessaiy  to  erect  to 
protect  tbe  Interests  of  the  state. 

Hie  case  of  Dement  v.  Itokker,  126  IlL 
174,  19  N.  O.  40,  la  in  point  Under  a  con- 
stitution which  directed  that  the  general  as- 
sembly should  provide  by  law  that  certain 
priatiag,  etc.,  should  be  let  by  contract  to 
the  lowest  zesponslble  bidder,  the  general 
assanbl7  of  that  state  passed  an  act  to  car- 
ry Into  ocecntlon  this  aeetlon,  and  consti- 
tuted certain  state  officials  cfanmlsslonets 
of  state  oontcmcta.  In  pursuance  of  this 
act  these  commissioner*  advertised  for  talds, 
and  awarded  a  contract  to  the  lowest  re- 
sponsible bidders.  Tbe  latter  did  the  work 
called  tar  by  the  contract  bat  the  commla- 
sioners  refused  to  certify  their  account  be- 
cause they  secured  their  contract  by  an  un- 
lawful conspiracy  to  prevent  eompeMtlooL 
Tb«  monrt  upheld  this  refusal  While  this 
contract  was  held  void  because  of  the  fraud- 
ulent act  of  the  bidders,  the  court,  by  Sdul- 
fleld,  J.t  in  dlscnaalng  tbe  power  of  the  com- 
mlsaloners  to  bind  the  atate,  says:  "Tlie  law 
requires  that  erery  prerequisite  to  tbe  eier- 
clse  of  BBcb  a  power,  as  stated  In  the  atet- 
nte,  must  actually  precede  Its  exercise. 
*  *  *  It  weold  therefore  seem  clear  that 
nndsr  thit  authorities  previously  referred  to, 
an  Iudlq;»easable  condition  to  their  power 
[tbe  power  of  the  commlaaioners]  to  con- 
tract is  that  there  shall  be  a  j>ublic  lettiog, 
in  which  there  is  entire  freedom  of  compe- 
tition. •  •  •  Tbey  can  no  more  contract 
with  one  who  la  not  the  lowest  responsible 
bidder,  than  they  can  contract  without  ad- 
vertising for  bids."  The  court  also  held 
.that  Inasmuch  ss  tbe  only  power  of  these 
eommiaeloners  to  contract  was  that  derived 
from  tbe  statute,  contracte  made  In  viola- 
tion of  Its  provisions  were  void,  althougb  the 
stetute  itself  did  not  expressly  so  declare. 
The  same  principle  aiipUea  here.  Hie  sec- 
retary of  state  has  no  inherent  power  to 
make  contracts  or  buy  goods  that  binds  tbe 
state.  Tbe  only  power  to  oontract  which  be 
has  Is  derived  from  tbe  statute,  and  it  Is 
incumbent  upon  one  seeking  to  bind  the 
Btete  through  a  contract  with  him  to  see  t>i 
It  that  the  method  of  cootractlng  prescribed 
by  tbe  statute  Lb  observed.  In  reply  to  tbe 
ailment  made  In  that  case,  as  was  duuIp 
In  the  case  at  bar,— that  there  vras  no  aeces- 
slty  for  a  strict  ebsarvanoe  ef  the  require- 
mmte  of  the  atatati^  becansa  tbe  Interests 
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nt  the  Xste  won  moteeted  bj  a  provMen 
that  tb»  coBtrKt  mtwt  tw  uppewtA  tj  tbe 
cover&or  '•■d  attorn^  genoal,  and  moat  be 
leaa  than  tbe  maximum  rate  fixed  by  the 
atatnte^— the  court  nys:  "TTtinly,  tbey 
[meanlas  such  i^vlelone]  are  Intended  aa 
dlsttnct  and  mcceeetre  eaf efoarda  to  protect 
ttm  atate  egaiUBt  Impoaltlon  and  extintlon. 
Where  tbe  provision  of  the  etatate  Is  tbe 
eesence  of  the  thing  reqalred  to  be  done, 
and  b7  which  Jnrtadlctlon  to  do  It  Is  ob- 
tained, ft  is  held  to  be  naatetory.'* 

The  claim  Is  further  made  that  tbe  state 
has  had  the  benefit  ef.the  goods  parehased, 
and  ahoald  be  liable  sa  andar  an  Implied 
contract  or  iqton  a  qauitam  meruit.  It 
has  been  held  that »  msrtcfpal  corporation 
may  be  bound  npon  an  Implied  centnct 
made  bgr  Its  agent.  Sach  otmtra^  bowerer, 
moat  be  within  tbe  scope  of  tbe  corporate 
powers,  and  mast  «ot  be  one  which  the 
charter  or  law  goTsnring  tbe  eorporatk>n  re- 
quires Shoald  be  made  in  a  parttenlar  w«7 
or  manner.  Bo^  also,  a  corpecatlDn  may  be 
liable  i^on  a  qaantmn  merntt,  tbe  same  as 
an  IndlTldnal,  when  It  has  received  aikt 
need  the  goods  porehaaed,  whoi  no  statute 
fwMds  or  Umtts  to  a  ontabt  mctbad  the  ea- 
crdsa  at  Its  pffwcr  to  iwke  a  contsadt  tiieve- 
for.  See  the  anthorttfcs  already  olted.  4Uh1. 
bi  addlttsn,  MoDoaaU  t.  Magoi^  e»  N.  E. 
23;  WeUs  T.  Town  of  Sallna,  LLP  N.  V.  3/0, 
38  N.  870;  Knmcath  T.  Otty  eC  Aibaar, 
137  N.  Y.  870^  2B  N.  B.  400.  U  this  prin- 
ciple is  appUeable  to  the  atata^  »no  If  a 
salt  to  enforee  Ha  liability  was  permtaalbl^ 
tbe  caae  at  bar  deea  not  taU  wltbia  It,  tot 
tbe  prescribed  mode  of  contracting  for  the 
gooda  was  not  observed;  and  even  U  cim- 
trscts  of  purchase,  when  made  In  the  pre- 
scribed war.  wltbltt  tin  aeepe  of  the  of- 
fleer^  authority,  this  contract  was  nltra  vi- 
res, because  executed  by  him  in  express 
violation  of  the  law.  Being  sis  It  is  not  sus- 
ceptible of  ratification,  no  implied  liability 
aiiseb.  nor  Is  the  state  bound  i^on  a  qnan- 
tmn  meruit  In  this  proeeedta^ 

7% OS  far  we  have  not  noticed  the  act  of 
1S8B.  Tbe  title  of  that  act  is,  "An  act  to' 
provlde  for  the  filing  ot  duplicate  con- 
tracts pertaining  to  the  state  goTemment, 
and  to  provide  for  audttlng  accounts  there- 
under."  This  act  was  under  consideration 
by  this  court  in  the  case  of  Iflller  v.  Ed- 
wards, 8  Cola  528;  0  Psc.  6S2.  It  was  there 
said:  "Author!^  to  officers,  not  previously 
empowered  so  to  do,  to  purchase  supplies, 
and  thus  incur  debts  fw  or  on  behalf  of  tbe 
state  govemmrat,  or  a  department  thereof, 
la  ewtalnly  not  clearly  expressed  In  the 
foregi^ng  title.  Nw  can  tt,  in  our  Judg- 
ment, be  considered  germane  to  the  subject 
tbereln  mentioned."  For  the  same  reason 
it  may  be  said  that  authority  to  the  secre- 
tary of  state,  If  any  such  there  be  in  this 
act  to  make  contracts  without  adrertlBlng 
tar  bids.  Is  not  within  the  title;  and.  If  it 
wez^  socb  authority  would  be  In  violation 


of  section  3B  of  arttde  S.  TUa  act  aMs 
nothing  to  lbs  power  eonfaansd  upon  tha  ase- 
retary  of  state  by  tbe  aet  of  Una  For  the 
foregoing  reasons  the  Judgment  of  Ibe  dis- 
trict court  is  reversed,  and  tbe  cause  re- 
manded, with  directions  to  dismiss  the  pvs- 
eeeding.  Beversed. 


UITLNZZ,  State  Tceanrer,  v.  BfimTAL 
BEN.  LIFB  INS.  GO. 

(Supreme  Court  of  CMtmde.    June  39,  18ML) 

SlATI  WaBRANTS— PRISUHPTIOM— UaKDAMDS. 

It  ta  proper  to  Krant  a  peremptory  writ  to 
tbe  treasnrer  to  pay  a  state  warraDt  reKuUx 
and  TsUd  on  its  face;  there  bebis  nothina  before 
tbe  court,  by  wa/  of  {woof  or  adnlBiioDfl  in  tbe 
pleading  to  overcome  the  presumptioa  that 
tbe  warrant  was  lawfully  laaned  for  a  valid  in- 
debtedness of  tbe  state. 

Error  to  district  cotirt,  Arapahoe  county. 

Petition  by  the  Mutual  Benefit  Life  Insnr- 
snce  Company  Tor  mandamuB  to  Harry  B. 
Mnlnlx,  Bt&te  treasurer.  Judgment  for  peti- 
tioner, and  respondent  Iwlngs  error.  Affirm- 
ed. 

Byron  L.  Oan;  Atty.  Oen.,  and  Calvin  B. 
Seed,  Asst  Atty.  Gen.,  for  plalntUf  in  error. 
V.  A  WilUams,  A  M.  Stevenson,  and  A.  8. 
Blake,  (or  defOTidaat  In  error. 

OAMPBBUj,  J.  This  petition  tor  a  writ  of 
maadamns  was  filed  in  the  district  court  to 
compel  tbe  state  treasurer  to  pay  a  state 
warrant  drawn  upon  falm  by  the  state  audi- 
tor. This  warrant  was  dnwn  in  favor  ot  Utd- 
ller  A  CSeaveland,  upon  an  account  for  serv- 
ices nodered  la  d(ring  certein  printing  tax 
tbe  state  departments  under  a  contract  there* 
for  eiUiCRd  into  between  them  and  the  secre- 
tary ot  state.  The  general  ass«nUy  bad 
made  an  appragvlatloii  to  cover  tbe  costs  of 
and)  fluting,  and  when  this  warrant  was 
pramited  tar  tbe  petitioner  <to  whom  It  bad 
pifrrioasly  bsw-aaslgaed)  tbsre  was,  and  still 
is,  money  In  tbe  traasury  to  pay  It  Hie  pe- 
tition aete  forth  fiscta  which,  if  true,  eonstl- 
tnte  tbe  warrant  a  legal  oUigation  ot  the 
atete.  In  hla  answtf  the  stete  treasnrw  ad- 
mlto  the  issubig  of  the  wurant,  and  sete  up 
a  number  of  defenses  to  tiiow  Ito  Invalidity, 
alleging  that  the  consdtotlonal  and  statutory 
method  tor  letting  the  contract  was  not  ad- 
hered to;  that  the  prinUng  for  which  the 
warrant  waa  given  was  not  covwed  by  the  ad- 
vertisement of  the  secteteiy  of  stet^  or  In- 
cluded hi  the  bid  of  CoUIer  A  deaveland,  or 
in  their  contract;  that  tbe  prices  charged 
were  dlfleient  from  those  specified  In  their 
bid,  and  were  ex^Hrtionato  and  excessive; 
and  that  the  measurement  of  the  work  was 
Incorrect  and  ex^gerated.  These  defenses 
wwe  aU  dolled  in  the  petltlonw's  r^lcatlon. 
In  the  replication  It  Is  slso  alleged  that  the 
Ninth  i^neral  aesembly,  by  virtue  of  certain 
action  taken  1^  that  body,  adjusted  the  ac- 
count .for  which  this  wamat  was  given,  and 
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ratified,  and  aathorized  the  payment  of,  the 
same.  In  the  rlew,  howerer,  we  take  of  the 
case,  It  la  not  necessary  to  determine  the  ef- 
fect of  such  action  by  the  general  assembly. 
Upon  the  trial  the  only  evidence  was  that 
Introduced  by  the  petitioner,  included  in 
which  was  the  warrant  In  contioveny. 
When  the  petitioner  rested  Ita  case  tlie  re- 
spondent luterposMl  a  motion  to  dismiss  the 
proceeding  od  the  ground  of  the  insufficiency 
of  the  erldmce.  The  language  of  the  assist- 
ant attorn^  general,  who  condacted  the  trial 
b^ow,  glTes  the  gronnda  of  the  motion.  He 
said:  **Aa  far  as  the  p(»Ition  of  the  attor^ 
aey  gmeral  is  concerned,  we  are  depending 
entirely  opon  tlie  invalidity  of  thia  contract. 
The  answer  attacka  the  validly  of  the  con- 
tract from  Ita  very  inception,  and  sets  up 
the  fact  that  there  Is  an  utter  disregard  of 
the  constitution  and  statutory  proyttion,  and 
we  will  rely  npon  that  entirely.  Aa  far  as 
the  matter  of  ffed  la  concerned,  we  dont 
know  as  there  la  any  dispute  but  what  there 
were  advertisements  made,  and  bids  and  pro- 
posals submitted,  certain  contracts  made, 
and  articles  received.  •  •  We  are 
placed  In  a  position  that  we  must  raise  all 
of  the  legal  qnestlous  that  can  be  raised 
upon  the  question,  and  we  ahall  base  our  ac- 
tion purely  upon  a  matter  of  law;  and  If 
the  contract  was  legal,  which  we  deny,  then 
there  can  be  no  question  about  It"  Hie 
court  below  oTerruled  this  motion,  and,  the 
re^ndent  declining  or  neglecting  to  Intro* 
duce  any  evidence,  Judgment  was  rendered 
for  ttae  petitioner,  awarding  the  peremptory 
vrrlt,  to  which  the  treamrer  proaecutea  thia 
writ  of  error. 

As  Juat  stated,  the  respondoit  Introduced 
no  testimony,  either  to  rebut  that  offered 
the  petitioner,  or  In  support  (tf  tola  affirmative 
defenses.  Hie  state  of  the  caae^  therefore, 
was  that  there  was  In  evld^ice  before  tbe 
court  tbB  warrant  in  controversy,  with  noth- 
ing in  the  record  to  cast  any  suspicion  upon 
It  The  allegations  of  the  answer  that  there 
was  some  fraud  In  connection  wlUi  this 
contract  were  disclaimed  at  the  trial,  and 
the  averments  that  the  ccoistitntional  and 
statntoiy  methods  of  entering  into  it  were 
not  cmnplled  with  were  expressly  denied; 
and,  as  responds!  ofCered  no  evidence  at  all 
to  support  them,  the  court  properly  found 
against  him.  Tb6  warrant  was  re^ar  and 
valid  on  Its  face,  and  there  was  nothing  t>e- 
fore  tbe  court,  eltber  by  way  of  proof  or 
admlHBlon  in  the  pieadlugs,  that  in  any  de- 
gree tended  to  overc<nne  the  presumption 
that  It  was  Issued  for  a  valid  Indebtedness 
of  the  state.  Such  being  the  case  before  the 
trial  court,  the  respondent  expressly  confin- 
ing his  defense  to  the  alleged  irregularity  In 
letting  the  contract,  and  the  vnurant  being 
valid  upon  Its  face,  with  no  evidence  at  all 
In  support  of  tbe  only  defect  claimed  to  im- 
pair Its  validity,  upon  principle  It  would 
soem  that  the  Judgment  should  be  In  favor 
ta  the  holder.  But  we  are  not  without  au- 


thority in  this  state  directly  In  point  In  a 
recent  case  decided  by  the  court  of  apiwala 
(Board  r.  Oliver,  44  Pac.  3G2,  7  Colo.  App. 
515),  where  suit  was  brouKht  against  the 
board  of  county  commissioners  on  county 
warrants,  the  court,  speaking  by  Mr.  Justice 
Thompson,  said:  "If  they  are  valid  upon 
their  face,  the  presumption  Is  that  they  were 
lawfully  Issued.  This  presumption  could  be 
owthrown  only  by  positive  evidence  of  their 
Illegality,  and  the  burden  was  upon  tbe  de- 
fendant  to  show  the  facts  which  invalidated 
them."  Hie  caae  at  bar  Is  not  governed  by 
the  doctrine  announced  by  this  court  in  a 
caae  between  the  same  parties,  decided  thia 
term  (46  Pac  12^.  aa  the  attorney  general 
ernmeously  ooBtenda,  for  the  facta  of  the 
two  cases  are  esaentlaily  different  There 
certain  facta  were  admitted  by  the  bolder 
of  the  warrant  which  brought  the  contract 
within  the  inhibition  ot  the  constitution  and 
the  statute,  the  effect  of  which  was  to  ood- 
stitute  a  part  of  the  consideration  for  the 
warrant  invalid,  but  hen  there  Is  no  audi 
admlssltm  or  proof.  We  are,  of  course,  pre- 
cluded from  speculating  tiiat  the  real  facta 
may  be,  as  suggested  tbe  present  attor- 
ney gaieral,  who  did  not  CMidnct  the  de- 
fense  below,  dUFereut  from  what  the  present 
record  shows.  The  province  of  the  court  Is 
not  to  frame  the  lasuea  or  collect  the  evl- 
dence.  We  most  take  the  case  as  made  by 
til*  parttea,  and  decide  It  upon  the  record  be- 
fore us,  and  not  upon  another  state  of  facts, 
that  may  or  may  not  be  correct  It  tMlows 
that  the  judgmoit  of  the  district  court  ahould 
be  affirmed,  and  It  Is  so  ordered.  Affirmed. 


SMITH  et  sL  V.  SMITH. 
(Supreme  Court  of  Colorado.    May  18,  18M.) 

CONVBTAKCE  BT  HUSBAKD   IS   FrAUP    OP  WlFE— 

Cascbllatios— CoKaoLinATiON  of  Actioss. 

L  Mills*  Ann.  St  I  1524,  provides  that  wh» 
tither  qwnse  shall  die  intestete,  leaving  a  hus- 
band or  wife  and  dilidren.  one^half  of  the  de- 
cedent's- realty  shnll  desc«id  to  the  siirviror: 
section  provides  that  a  survivinp  wlcimv 

residing  in  the  ntate  shall  be  entitled  to  certain 
described  personal  property,  free  from  linbilitr 
for  the  husband's  debta;  and  section  .1011  di" 
clares  that,  in  case  a  husband  deprives  his  nift^ 
of  more  than  one-half  his  property  by  will,  shf 
may,  after  his  decease,  elect  to  accept  the  wul 
or  one-half  the  whole  estate.  Ecid,  that  tbes)> 
provisions  were  designed  to  provide  the  \vi(l<.«' 
with  the  necessary  menns  for  her  siipjiorl;  n'  ' 
hence,  tliougii  curtesy  and  dower  have  been 
abolished  in  Colorado,  if  a  husband  during  cov- 
erture secretly,  and  for  the  purpose  of  deprivini: 
his  wife  of  her  rifrbts  as  heir,  conveys  his  ou- 
tire  property  to  his  children  by  a  former  mar- 
riage, by  three  separate  deeds,  which  are  with- 
held from  record  for  four  years,  and  until  the 
day  tirfore  tlie  death  of  tbe  grantor,  who  iu  the 
meanwhile  retains  coutiol  of  the  property  con- 
veyed, equity  will,  on  the  widow's  applicution, 
set  aside  such  deeds  in  so  far  as  they  dt>pnve 
her  of  more  than  one-half  of  decedent's  prop- 
erly,    Ciiiiipltcil,  J.,  dissenting. 

'2.  I'ndcr  Civ.  Code,  §  20,  aathorizinf;  xhf 
court  to  consolidate  two  or  more  actions  [it-ndiDK 
at  one  time  "between  the  same  parties,"  etc.. 
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tif  coiiwolidatioD  of  three  snlU  brought  by  one 
pcrfioD.  bat  each  nfrainst  difterpnt  defendantB, 
whereby  each  defmdaat-HiDder  Mills'  Ann.  St. 
I  -mHi,  excluding  partieB  in  certain  cases  from 
testifying  in  their  own  behalf— U  depriTed  of  the 
evidence  of  the  other  defendants,  is  reTendhle 
error. 

Appeal  from  district  court,  Arapahoe  coun- 
ty. 

In  tills  one  appeal  are  embraced  three  sev- 
eral actions,  commenced  In  the  district  court 
by  Jane  H.  Smltb,  as  plaintiff,  against  Hor- 
ace G.  Smith,  Jr.,  Ralph  Smith,  aud  Jessie  F. 
Smith,  defendants,  respectively.  In  the  court 
below  the  actions  were  consolidated,  and 
tried  as  one  action.  The  complaints  are 
alike  In  each  of  the  three  cases,  except  as  to 
the  party  defendant  It  Is  alleged  that  ap- 
pellee, Jane  H.  Smith,  was  married  to  Hor- 
ace G.  Smith  In  November,  1SS4,  and  that 
she  remained  his  lawful  wife  until  the  17th 
day  of  August,  1892,  upon  which  last-men- 
tlooed  date  he  died,  at  the  age  of  7S  years; 
that  at  the  time  of  the  Intermarriage  of  plain- 
tiff and  the  deceased  he  had  three  children 
living,  the  defendants  In  these  several  cases; 
that  on  the  2Sth  day  of  August,  1838,  the  de- 
ceased, being  the  owner  of  a  large  amount  of 
real  estate  in  the  city  of  Denver,  to  the  valUe 
of  H0,000.  free  and  clear  from  all  liens  and 
incumbrances  of  any  kind  and  nature  what- 
soever, executed  deeds  to  all  of  such  real 
estate  to  the  defendants  In  severalty.  Plain- 
tiff alleges  that  these  deeds,  which  bear  date 
August  28, 1888,  w«-e  made  secretly,  without 
her  knowledge,  and  without  consideration, 
with  the  intent  and  design  to  defraud  plain- 
tiff Id  the  event  of  her  husband's  death.  It 
Is  further  alleged  that  by  these  deeds  the  de- 
ceased conveyed  to  each  of  the  defendants 
about  a  one-third  portion  In  value  of  all  his 
real  estate;  that  the  deeds  were  acknowl- 
edged on  the  2Sth  aay  of  August.  1888,  but 
that  none  of  them  were  filed  for  record  until 
the  IGth  day  of  August,  1892,  this  being  the 
day  before  the  death  of  the  grantor.  It  Is 
further  alleged  that  at  the  time  the  deeds 
were  filed  for  record  the  said  Horace  G. 
Smith  was  in  extremis,  and  expected  to  die, 
and  also  that  from  the  time  of  the  execution 
of  these  deeds  until  the  same  were  recorded 
they  remained  under  the  exclusive  care  and 
control  of  the  grantor;  that  during  all  this 
time  he  retained  the  possession,  dominion, 
und  absolute  control  over  all  the  property 
thus  deeded,  receiving  all  the  rents,  income, 
aud  revenues  therefrom,  the  same  as  If  the 
deeds  had  never  been  made,  and  in  all  re- 
spects exercised  the  exclusive  rights  of  own- 
ership over  aU  the  property.  It  Is  further  al- 
leged that  these  deeds  are  testamentary  In 
character,  and  w«%  made  by  the  grantor, 
acting  in  collusion  with  the  grantees,  for  the 
purpose  of  defrauding  plaintiff  of  her  right 
an  belr  of  her  husband.  It  is  further  alleged 
iliat  plaintiff  was  thereby  left  without  means 
for  her  support,  and  that  she  was  physically 
fra41.  and  in  delicate  bealtb,  and  unable  to 
wozk  for  a  living.   To  ttaese  complaints  a 

v.46r.no.2— 9 


general  demurrer  was  In  each  Instance  Inter- 
posed and  overruled.  Thereupon  the  defend- 
iiuts  each  answered  separately.  The  answers 
are  the  same  In  all  the  cases.  In  their  an- 
sv.-ers,  the  defendants  admitted  that  Horace 
G.  Smith  was  the  owner  of  the  real  estate  de- 
scribed In  the  complaints,  but  denied  that 
the  real  estate  was  of  the  value  of  $40,000. 
and  allege  that  it  w^as  only  of  the  value  of 
$15,000.  They  deny  that  on  the  16th  day  of 
August,  1892,  Horace  G.  Smith  was  pro- 
nounced to  be  In  extremis,  or  that  his  death 
was  then  and  there  expected.  They  deny 
that  the  deeds  were  in  his  possession,  as  al- 
leged In  the  complaint,  and  allege  that  the 
deeds,  as  soon  as  executed,  were  delivered 
to  the  defendants,  respectively,  and  retained 
by  them.  It  is  danled  that  the  grantor,  after 
the  execution  of  the  deeds,  retained  posses- 
sion or  control  over  the  property,  and  also 
that  be  received  the  rents,  income,  or  reve- 
nues therefrom.  After  the  answers  were  fil- 
ed, the  causes  were  consolidated  upon  the 
motion  of  plaintiff,  and  against  the  objection 
of  the  defendants,  and  each  of  them.  Upon 
these  issues  the  cause  was  tried  to  the  court 
without  a  jury.  Upon  the  evidence  the  court 
determined  the  issues  in  favor  of  the  plain- 
tiff, and  decreed  that  the  defendanta.  and 
each  of  them,  be  compelled  to  convey  to  her 
the  one-half  of  all  the  real  estate  described 
In  the  complaint,  and  conveyed  to  the  defend- 
ants, respectively,  by  the  quitclaim  deeds  of 
August  28, 1888.  The  defendants,  having  ex- 
cepted to  the  findings  and  decree,  brlii^  the 
caae  here  bj  appeal.  Reversed. 

David  MIteheU  and  N.  H.  Laws,  for  ap- 
pelUmts.  V.  D.  Markliam  and  Bart^  & 
Blood,  for  appdlee. 

HAYT,  C.  J.  (after  stating  the  facts  as 
above).  The  record  In  this  case  discloses 
that  the  real  estate  deeded  to  his  children, 
the  issue  by  a  former  wife,  was  all  the  real 
estate  owned  by  Horace  U.  Smith,  Sr. ;  that, 
aside  from  this,  he  had  no  other  property 
or  choses  In  action,  except  a  few  hundred 
dollars  in  cash,  deposited  to  his  credit  in  a 
bank;  and  that  a  few  hours  before  bis 
death  he  executed  a  check  for  this  to  one 
of  bis  sons.  As  a  result  of  these  transac- 
tions, he  left  his  widow  absolutely  penniless 
at  his  death.  She  was  then  old  and  iuQrm, 
and  has  since  been  dependent  upon  the  char- 
ity of  friends  for  her  support  Appellants 
contend  that  under  the  statutes  of  this  state 
the  obligation  of  the  husband  to  provide  for 
his  wife  upon  bis  decease  is  simply  a  moral 
obligation,  and  one  that  cannot  be  enforced 
by  the  courts.  Wherever  the  common  law 
has  prevailed.  It  has  from  the  earliest  times 
cequlred  the  husband  to  support  the  wife  so 
long  us  the  marriage  relation  existed  be- 
tween them,  and  she  remained  true  to  her 
marital  vows.  Moreover,  it  imposes  the 
duty  upon  the  husband  having  property  to 
provide  for  the  support  and  comfort  of  his 
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widow  after  bis  demise.  The  obligation  In 
1Mb  latter  respect  Is  to  a  large  extent  mntu- 
al,  and  the  books  are  full  of  anthoritles  to 
the  effect  that,  where  rither  bnsband  or 
wife  attempts  secretly  to  convey  property 
on  the  eve  of  marriage,  such  conTeyaaces 
would  be  set  aside  for  the  benefit  of  the 
defrauded  party.  So,  also,  where  the  hus- 
band has  attempted  to  convey  real  estate  In 
fraud  uf  his  wife's  right  of  dower,  the  courts 
have  never  been  called  upon  in  vain  to  pro- 
tect such  rights.  Although  in  this  state 
dower  and  the  tenancy  by  curtesy  are  abol- 
ished, the  statute  provides  that  whenever  ei- 
ther party  shall  die  Intestate,  possessed  of 
real  estate.  If  such  Intestate  leave  a  hus- 
band or  wife  and  children,  one-half  of  such 
estate  shall  descend  to  such  surviving  bns- 
band or  wife.  Mills*  Ann.  St.  S  1524.  It  Is 
also  provided  that,  If  any  decedent  leaves  a 
widow,  residing  In  this  state,  she  shall  be 
entitled  to  certain  personal  property,  partic- 
ularly describing  the  same,  and  that  she 
may  have  the  same  set  apart  for  her,  not 
subject  to  the  payment  of  his  debts.  Id.  i 
1534.  It  is  further  provided  that,  when  an 
Inventory  shall  have  been  made  of  such  per- 
sonal estate,  the  widow  may  relinquish  her 
rights  to  all  property  allowed  to  her,  and 
that  In  lieu  thereof  she  may  claim  the  value 
of  such  property  In  money  or  other  pnvonal 
property,  at  her  election.  Id.  I  1535.  It 
Is  also  provided:  "In  case  any  married  man 
shall  hereafter  deprive  bis  wife  of  over  one- 
half  his  property,  by  will,  It  shall  be  op- 
tional with  such  married  woman,  after  the 
death  of  her  husband,  to  accept  the  condi- 
tion of  such  will,  or  one-half  of  his  whole 
estate,  both  real  and  personal."  Id.  §  301L 
It  is  the  obvious  intent  and  purpose  of  the 
foregoing  acts  to  provide  the  widow  with 
the  necessary  means  for  her  support  In  case 
of  the  death  of  the  husband,  whenever  bis 
property  Is  sufficient  for  that  purpose.  TTo- 
der  these  statutes,  appellee  contends  that 
where  the  bnsband,  during  coverture,  secret- 
ly makes  conveyance  of  all  his  property,  and 
keeps  the  knowledge  thereof  from  his  wife, 
thereafter  retaining  control  and  manage- 
ment of  the  same,  such  conveyance  should 
be  treated  and  considered  as  testamentary 
In  character,  and  not  as  a  deed;  and,  in  so 
far  as  the  wife  Is  deprived  thereby  of  more 
than  one-half  the  real  propetty.  It  should  be 
held  void  as  to  her.  To  this  proposition  the 
aeal  and  ability  of  counsel  have  been  largely 
directed,  and  our  attention  has  been  called 
to  numerous  aathorltles  upon  either  side  of 
the  controversy;  some  of  them  directly  In 
point,  and  others  bearing  more  or  less  upon 
the  question  presented.  Our  examination  of 
the  cases  cited,  however,  does  not  disclose 
one  showing  a  parallel  to  the  bmrtlessness 
and  Inhumanity  manifested  by  the  deceased. 
In  many  of  the  cases  the  husband  has  at- 
tempted to  convey  bis  personal  property  by 
a  gkt,  to  the  excloston  of  his  widow,  leav- 
Ins  fftr  her  reliance  mch  interest  as  she 


might  be  entitled  to  in  his  real  estate  under 
the  law.  In  other  Lustaocea  the  husband 
has  attempted  to  convey  his  real  estate, 
leaving  his  personal  property  to  be  shared 
by  bis  widow  and  other  heirs;  but  this 
decedent  has  attempted  to  strip  bis  widow, 
at  his  death,  of  all  his  property,  both  red 
and  personal.  As  to  whether  such  a  trans- 
action should  be  upheld,  the  authorities  are 
not  uniform,  and  to  reconcile  tbem  wonld 
be  impossible.  In  Stewart  v.  Stewart,  5 
Conn.  316,  the  husband  executed  a  deed 
conveying  all  his  real  ratate  to  his  chil- 
dren, placing  the  conveyance  In  the  hands 
of  a  third  person,  to  be  delivered  to  them 
upon  hla  death,  on  the  happening  of  which 
event,  two  years  after  the  execution  of  the 
deed.  It  was  delivered  pursuant  to  the  trust, 
and  the  court  held  that  the  Instrument 
was  strictly  a  deed,  and  not  a  teatameo- 
tary  disposition;  second,  that  tt  was  not 
fraudulent  in  relation  to  the  widow's  right 
of  dower.  The  case  Is  the  strongest  we 
have  found  in  favor  of  appellants'  posi- 
tion. Tbe  action  was,  however,  at  law, 
and  not  In  equity,  and  the  court  In  the 
course  of  the  opinion  mentions  the  fact  that 
that  may  be  a  fraud  In  equity  which  Is  not 
at  law.  The  case  of  Small  v.  Small  (Kan. 
Sup.)  42  Pac.  827,  Is  strongly  relied  upon  by 
appellants.  It  Is  held  in  that  case  that, 
subject  to  certain  limitations,  and  agnlnst 
any  claim  of  the  widow  made  after  death, 
a  married  man  In  Illinois  or  Kansas  may, 
during  coverture,  give  away  to  his  children 
the  bulk  of  bis  property,  although  the  weU- 
kuown  effect  of  the  gift  will  be  to  deprive 
the  widow  of  a  fair  share  of  the  property, 
which  would  otherwise  have  fallen  to  her. 
In  the  coarse  of  the  opinion  the  Kansas 
court  quotes  vrlth  approval  the  following 
language  from  the  case  of  Wlllfama  v.  Wi^ 
llama,  40  Fed.  621:  "The  main  qnestlon  Is 
simply  thtsr  Can  a  married  man  give  away 
his  property,  during  coverture,  for  the  pur- 
pose of  preventing  his  wife  from  acquiring 
an  interest  therein  after  his  death?  The 
law  seems  to  be  that,  ff  such  gift  Is  bona 
fide,  and  accompanied  by  delivery,  the  wid- 
ow cannot  reach  the  property  after  the 
donor's  death.  •  •  •  Neither  the  wife 
nor  ehlldren  have  any  tangible  Interest  In 
the  property  of  the  husband  or  father  dur- 
ing bis  lifetime,  except  so  far  as  he  Is  liable 
for  their  support;  and  hence  he  can'  sell  It 
or  give  it  away  without  let  or  hindrance 
from  them.  Of  course,  the  sale  or  gift  must 
be  absolute  and  bona  fide,  and  not  color- 
able only.  And  If  the  sale  or  gift  would 
bind  the  grantor  It  would  bind  his  helra." 
The  writer  of  the  foregoing  seems  to  have 
nnderstood  that  a  colorable  sale  could  be 
set  aside.  Set  aside  by  whom?  If  made  for 
the  purpose  of  defrauding  an  heir,  It  could 
only  be  set  aside  at  the  suit  of  the  party 
defrauded,  while  tbe  grantor,  being  a  party 
to  tbe  fraud,  would  be  refused  relief  by  the 
eonrts;  hence  It  does  not  necessarily  fcdiow. 
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vUdt  u*  btauMiv  «pM  tlm  snwtw  am  > 
HkEwlae  blnd^  i^ok  kte  lidn 

A»  tv  tfaMCK  an  liwii— i  il  tiw  QlbMH  ' 
«teialMiB  tiL  Unit  Mate  am  «aClt)fl*  la  great 
weight  Tbe  case  of  Padfleld  t.  PadfleU  waa  , 
before  tbe  sapreme  court  of  nitnoia  tliree 
tines.  <aiUu2M(.72ULa2at.7ai[t  IS.  Xko 
coDdBriMt  «f  tiw  cMufc  1%  we  tbtofe,  fUrir  i 
eq)BB8aeA  lift  tbe  kdiawlaKtam  Kerr  MFraaA  , 
aad  MMaka,  wtalcta  1b  «iaM  vitb  appmal  | 
kk  tkft  laat  oylnLan:  "Ebece  ca»  be  aa  doutt 
of  tte  power  o£  a  baabaad  to  dtipoae  atMt»>  | 
bttdy  of  tola  woftrtf  dukw  bk.  HC^  lnd»-  i 
vadeuly  of  the  ooacmenoe,  msA  axcnvattd  , 
tma  tbe  etalaa.  ««  Ua  vlfie,  pKitUcri  tta  tran»  ! 
aetioB  la  nek  mmij  colorable',  be  not- 
taMed  wia  elBCitnataiMes  intetlTe  of  flnrad  j 
Opaa  the  rights  ef  the  wllSfc  If  the  diapoBttta 
at  the  hnhHid  be  bam  flde.  avl  aa  ntght  hi 
xeaemd  to  htm^  thaagta  made  to  defeat  tha 
debt  of  th»  wtfb,  tt  wlU  be  good  against  ber.'^ 
Ken;,  PumA  &  M.  p  X2ft.  Jicevtlas  tUa  aa 
a  raorect  statenent  of  tjbe  law,  we  tUnk  Q» 
mm  made  hr  the  pleadtai*  anA  prooCa  btf  oaa 
OB  briavs  the  preuat  eaa»  wtthln  ttm  caca^ 
tloA;  tar  kani  aa  wa  bare  ahowi^  tha  txaaa^ 
action  mu  menHy  gJMable,  and  made  under 
circumstances  strongly  IndlcatlTe  ot  fraud  up- 
on  tbe  rights  of  the  wife.  Tbe  prooi  sbowa 
that  tbese  fhree  several  deedr  were  beM  from 
record  tar  the  period  at  four  years  after  their 
aaecwtloB.  H  ca»  of  these  deeds  had  been 
wttlAcid  fcom  reesrd  tor  tlatt  length  of  tha^ 
tUa  wewifl  b»  a  snsiriclaes  dremstaiiee,  wbils 
me  Act  that  all  were  thus  wltiiheld  leads 
Tscy  stroBgljr  t»  tba  ccuetaaloa  that  th^  wera 
Sft  wlthhcid  aa  a  reselt  an  onderstaadtng 
betwecM  the  grantor  and  the  thiee  grantees^ 
and  that  these  grantees  were  guilty  of  coUii- 
tkm  in  the  matter  fos  the  parpoas  eC  pcavtat- 
hig  btformatlon  af  Ow  tranatar  &«n>  reaefalBv 
tile  wlfie  of  the  gnmtor,  and  to  permit  tba 
CEsntor  hi  the  meantime  to  contlmie  to  vuay 
ebm  ewtstfre  doadntm  and  canttoi  over  th« 
pte|ie>ty.  la  the  ease  ef  Teoigs  t.  Garter,  Iff 
Ban,  194v  the  facts  were  that  Daniel  Yocngs, 
a  widower,  was  engaged  to  be  married  to  tbe 
ptalntfff  bi  Angnst,  But  In  consequence  of  bis 
slctneas  the  marriage  was  put  ofT  tmtfl  8ei>- 
tember.  In  the  interim  be,  without  tiie  knowl- 
edge of  the  plalntm,  etaiTeyed  nearly  the  wbcde 
of  Ua  real  estate  te  two  daae^ters  by  a  Dif- 
mer  marrlase,  aadi  toob  haA  flrom  thcsa  m 
lease  for  bis  life.  Tbe,  plaintiff  did  not  learn 
of  tMa  ooarcyaiice  natS  aftct  marrlaga,  and 
thai  ^iiiidlamy  bEoaght  sntt  to  baTe  ^ 
■une  as!  aalde.  The  coort  held  tttat  tbe  eoae 
Teyanee  ana  a  tnnd  apoo  the  taicboate  right 
of  ttie  wUlfr  to  dower,  mid  adjudged  hoc  mtb- 
tlad  to  Werner  In  the  laaA  so  caar^ed.  In  tba  | 
cnnine  of  the  opinion,  wliich  is  an  InstnictlTw 
t/Ktt  tte  coort  adranoes  tbe  foOowtaig  acgO' 
■wot:  **Whan  tbe  conwyance  la  coatroveray 
wan  MecstoV  the  ration  of  the  giantor  to 
the  plahitlff  was  of  a  strictly  confidential  ns- 
Ive^  and  a  natmal  expecti^n  inspired  aa 
wan  an  imi^i^it  tqr  it  was  that,  upcot  Its  aH> 
Bwiimtlfln.  shn  ahnnlil  sarrurl  tr  nil  thn  Ingai 


iVits  ef  a  wife  hi  tftepsoperCy  ewned  Vr  hhm. 
She  acquired,  by^  nwaaa  ef  II;  aa  eqmKahto 
dUm  apoa  Urn  to-  that  eateat  But  at  tha 
BUBS  tfaaett  was  not  so  eulAtU  controlling  an 
te  prevent  Mm  froa»  dtodMu^ng  sadi  ether  . 
squltaUe  oragatfsna  aa  be  vtSHA  haire  ^ef^ 
•a4y  bMBrred  to  hhi  diDdfak.  It  atmp^  ra- 
strahied  him  from  dlspoadag  of  his  property 
ftaudolmtiy,  ftor  tbe  porpose  of  prerpntlng 
M  tvrmi  becoming  subseiileat  to  the  righto 
whlA  the  Isws  ef  tiw  atato  secured  to  • 
nMK"  TMa  prtaMfple  hr  aaaoaDced  and  car- 
ried Xb  Rs  to^eal  resaR  hr  tbe  case  U  Mant- 
bee'a  Adra'r  Beard,  SD-  E[y.  20.  2  S.  W.  Hfi. 
whese  the  basbmd^  tn  cmtemphrtkn  ef  death, 
gam  to  MS  cUldren  the  wbole  of  bis  perstsid 
eaCatai  witb  the  fraudulent  faMeat  to  deprive 
Me  wife  of  tke  hitenat  tbevefai  to  which  abe 
laaidd  be  enUtled  aa  Ih  iridow;  and  tbe 
eoort  d»  net  beaitate  to  set  aside  tbe  gift  at 
the  salt  of  the  widasp.  This  case  Is  a  amdl' 
strongH  one  hi  favor  of  the  widow  than  that 
ease,  for  the  reaaen  tbat  there  tbe  gift  was  oT 
fWBonai  property  «ily,  area  wUdb  tiie  owner 
baa,  by  the  esnmodal  law,  greater  freeoona 
than  over  Ms  real  estate;  and  her  dower  la- 
torest  remained  In  tbe  lands  left  by  tbe  boa- 
band  at  bis  demise,  and  tUs  dower  interest 
waa  saffldent  to  suppwt  her.  Bera^  1^  tha 
ftaiuduient  eonAnet  of  the  hoahaad;  the  wife 
was  stripped  af  alt  ber  rights  as  heir  to  bto 
persoaal  estate  and  to  Ua  real  satzte  as-  wrfL 
It  to  not  neceaaary  bo  this  case;  and  tt  is  aot 
«nr  InCentioB,  to  say  anything  that  w11>  pre- 
vent the  btoband,  daring  his  Ufethne,  fbonv 
ariling  bis  personal  property  or  transferring 
hia  laal  estate  for  nefa  eonsldemttoa  as  he 
may  he  wlHfng  to  accept,  w  wlthoaC  aan8ider»- 
tlmi,  proqided  always  ttat  the  trnnaactlpn  idiall 
be  absriute  and  bona  fldi^  and  not  eatorabla' 
lAat  we  do  ssy  where,  aa  here» 
the  compkslnt  cincgeo,  sad  the  evidence  ahow% 
that  the  Tmnfttnn  convbined  of  is  colorsMe- 
meset^  and  reserted  to  by  tbe  hnsband  for- 
the  parpose  of  defMthig  bla  wlfief*a  ri^ta  aa 
his  bete;  he  hophig  thereby  to  ebUto  tbe  ftiS 
benefit  of  the  property  to  the  last  hear  of  hia> 
Mre.  and  at  tbe  same  ttee  to  be  able  to  de- 
prtvo  her  at  sH  Interest  thereto  as  hb  beic, 
Is  ss  arach  of  a  ftoad  on  the  part  of  tfte  baa- 
band  aa  tt  Is  tor  a  debtor  bavlag  to  eoatempto- 
tlan  tbe  hicanlv  of  an  indelitedness  to  pofc 
bis  property  beyond  bis  coatrol,  and  the  covta 
have  Hntvereafly  decfaped  the  latter  to  be  ta 
i4oIatloB  of  the  statute  ef  fraudsi  Tbe  sane- 
pricdi^e  should  govern  hi  this  case:  Tbe 
transactloa  Is  ahown  to  have  bad  Its  iaeeptfen 
In  a  diestre  oa  the  part  of  both  tbe  grantor  and 
gmsteea  to  deprWe  toe  wife  and  stepmother* 
of  the  beaeffts  conferred  upon  her  as  an  belr- 
of  her  hnband  tmder  oar  statutes,  and  tlie  ac-' 
ttm  of  the  district  coort  tn  characterizing  the 
tiaasactitai  a  frand  upon  tbe  rights  of  the  wlto 
as  an  hetr  Is  founded  upon  the  plainest  prto- 
(SfUta  of  joetiee  and  equity,  and  most  be  saa- 
tatoed. 

We  have  thus  tar  coniddexed  the  eanse  as 
madi>  by  the  pleadings  and  evidence.  We  ars- 
aatlafle^  taowvrar,  tha*  »  great  to^aattoe^var  . 

Digitized  by  VjOOQ IC 


132 


46  PA.CIFIC  BEPORTEB. 


(Colo. 


Qoae  flie  defendants  by  the  order  of  conaoUda- 
tkm,  made  by  the  district  court,  as  thereby  tbey 
irare  prevented  from  fully  ^res^tlns  their  d»- 
fenses.  The  casee  were  OHisoIldated  vjfoa  the 
motion  of  the  plaintiff  and  against  tbe  objec- 
tion of  the  defendants  and  each  of  them,  aM 
hy  reason  of  such  consolidation  each  defendant 
was  deprlTed  of  the  evidence  of  the  defendants 
in  the  other  suits;  L  e.  of  the  evidence  of  his 
co-defendants  after  the  couw^datlon.  The  rul- 
ing excluding  these  witnesses  la  baaed  upon 
secUon  4S16.  MUls*  Ann.  St.  which  provldei, 
among  oth^  things:  "That  no  party  to  any 
civil  action,  suit  or  proceeding,  or  person  di- 
rectly Interested  in  the  event  thereof,  shall  ba 
allowed  to  testify  therein,  of  his  own  motion* 
or  In  his  own  behalf,  •  *  *  when  any  ad- 
Terse  party  saes  or  defends  as  the  tmstee  or 
■conservator  of  an  Idiot,  •  •  •  of  any  de- 
ceased person,"  etc.  The  argument  of  appd- 
lee  In  suppcM-t  of  the  mUng  of  the  court  below 
proceeds  upon  the  basis  that,  after  the  consoli- 
dation, there  was  but  one  suit,  to  which  all  the 
defendants  were  parties.  If  the  suits  wen 
pro[>erly  consolidated,  the  exclusion  of  the  wit- 
nesses must  be  upheld;  but,  if  the  order  ot 
consolidation  was  not  proper,  the  subsequent 
exclusion  of  the  witnesses  was  also  erroneous. 
The  Civil  Code  provides  at  section  20  that: 
**Whenever  two  or  more  actlcms  are  pending 
at  one  time  between  the  same  parties,  and  In 
the  same  court,  upon  causes  of  action  which 
might  have  been  Joined,  the  court  may  order 
the  actions  to  be  consolidated  Into  one."  At 
least  one  of  the  essential  conditions  to  consoli- 
dation vaaiet  this  provision  was  lacking  In 
these  suits,  namely,  they  were  not  between 
the  same  parties.  It  Is  urged,  however,  by 
appellees,  that  courts  have  the  Inherent  right. 
Independent  of  statute,  to  consolidate  suits  at 
law  and  actions  In  equity,  where  the  interest  of 
the  parties  and  the  public  may  be  subserved  by 
aiKh  consolidation.  An  exanilnation  of  the  au- 
thorities leads  to  the  concluai(Mi  that.  In  the  ab- 
sence of  legislation,  the  power  of  consolidation 
of  actions  has  been  exorcised  with  Qw  greatest 
freedom  according  to  the  will  of  the  particular 
jud^e  before  whom  the  actions  may  have  been 
pending,  without  any  definite  rule  having  been 
established  for  the  guidance  of  the  courts  with 
reference  thmto.  The  provisions  of  our  Code 
with  reference  to  consolidation  are  similar  to 
those  to  be  found  in  many  ot  tne  other  code 
states.  See  4  Enc.  PL  ft  Prac  p.  676.  No 
case  has  been  cited,  and  we  know  of  none, 
where  a  consolidation  has  been  iwrmitted  un- 
der such  a  statute,  unless  all  the  prescribed 
conditions  existed;  and  in  a  number  of  states 
the  code  provision  has  been  referred  to  as  con- 
trolling. In  the  case  of  Mayor  v.  Ooffin,  90 
N.  ¥.  312,  the  court  says:  "The  order  of  con- 
solidation must  tw  reversed,  because  the  spfr- 
ctai  term  had  no  power  to  make  It.  The  au- 
thority to  consolidate  actions  is  given  by  sec- 
tion 817  of  the  Code,  and  pmnlts  It  only 
where  both  actions  ore  pending  between  the 
titime  plaintiff  and  the  same  defendants  tor 
causes  of  action  which  might  have  beea  ]6ln- 
8eeh  also,  Klpp  t.  Oelamatet^  68  How. 


Prac.  183;  Blesdi  t.  Hallway  Ook.  44  Wis. 
698.  For  error  In  ordering  the  ccosoUdatkai, 
and  In  depriving  each  <tf  the  defendants  of  Q» 
evidence  of  the  others,  the  Judgment  must  he 
revereed,  and  tbs  causa  remanded.  Judgment 
nrerasd. 

OAMPBELU  J.  (cononrrtiw  specially.  Up- 
on the  ground  that  the  order  of  consoUdattai 
was  erroneoos,  I  concur  In  the  Jodgment  of  re- 
versaL  From  that  portion  of  the  opinion  In 
which  the  Chief  Jnstice  holds  the  conveyance 
by  the  husband  to  be  a  fraud  upon  tbe  prop- 
erty rights  of  the  wife,  I  dissent  WhUe  Join- 
ing with  my  associates  In  characterizing  tbe 
husband's  conduct,  from  a  moral  standpoint, 
aa  most  reprehensiUe,  I  am  not,  as  at  present 
advised,  prepared  to  say  that  the  law  of  this 
state  does  not  permit  him  to  do  what  the  evi- 
dence in  tbe  case  shows  that  be  has  done.  My 
reading  of  the  authnltles  Is  that  the  role  an- 
noonced  In  the  majority  opinion  should  pre- 
vail whwe  toiancy  by  the  curtesy  and  dower 
exist;  but  the  application  of  the  princlj^  to 
tbe  case  at  bar,  where,  as  In  our  state,  dower 
and  tenancy  by  the  curtesy  have  been  aixA- 
lahed,  does  not  seem  to  me  to  be  warranted. 


PBOPIiB  ex  lel.  STRAUB  et  aL  T.  BOUOH- 

TON,  District  Judge. 

(Sniweme  Court  of  Colorado.  Jane  16;  1S0R.) 
Biu.  or  BxcBPTiorrs— KcoiTALs— RsroBAL  to  Btax 
Plaintiffs'  blil  of  exceptions  contained  none 
sf  the  evidence,  but  redted  that  evidence  was 
admitted  tending  to  prove  plsintiffi^  case,  un- 
der their  pleadioga,  and  that  evidence  was  given 
by  defendants  tending  to  establish  their  case, 
under  their  pleadings,  and  that  plaintiffs  duly 
excepted  to  the  givmg  and  refuem^  of  certain 
instructions.  The  coDtention  of  plaintitb  being 
that  the  action  of  the  court  in  giving  and  refns- 
Ing  the  inatmctlons  referred  to  was  reversible 
error,  provided  the  evidence  was  luharmonioos, 
they  inserted  an  additional  recital  that  "the  tes- 
timony was  conflicting."  Beld,  that  the  judge 
was  not  rcQoired  to  give  hto  opinion  as  to  a 
conflict  in  the  evidence  generally,  and  his  refnsal 
to  sign  the  bill  because  of  the  insertion  ot  tha 
latter  recital  was  not  ground  for  nandamos. 

Mandamus,  on  the  relatlcm  of  Frank  Stzmub 
and  othraa,  to  comp^  J.  H.  BoogMon,  dis- 
trict Judge,  to  sign  and  seal  a  bUI  of  exc^ 
tlons.    Writ  denied. 

E.  A.  Ballard  and  Lonls  K.  Pratt,  for  peO- 
tbmers.  John  S.  MacBeth,  tar  napondent, 

PER  CURIAM.  In  the  district  coort  of 
Boulder  county  a  money  judgment  waa  ren- 
dered against  the  relators.  An  appeal  to  tlila 
court  was  granted,  and  time  fixed  for  fil- 
ing a  blU  of  exertions.  Within  the  time  lim- 
ited, relators  <as  app^lante)  tendered  to  the 
trial  Judge  a  skdeton  bUl  of  exeepti<Mui, 
which  he  refused  to  sign  and  seal.  There; 
upon  relators  filed  In  this  court  their  petition 
asking  for  a  peremptory  writ  ot  mandamna 
ordering  the  respondent  (the  trial  Judge)  toi 
sign  and  seal  the  bill.  To  this  petitton  tha 
respondent  interposed  a  demurrer  on  the 
*  ground  that  the  facts  stated  do  not  eatltto 
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tte  relators  to  any  rdtef.  The  case  was  pr** 
tented,  and  a  bearing  had,  upon  this  demm^ 
nr.  It  appears  from  the  bill  of  exceptions 
attached  aa  an  exhibit  to  the  petition  that  It: 
contains  none  of  the  erldmce  produced  at 
the  trial,  bnt  In  ft  there  Is  a  recital  that  erl- 
dence  tmdlng  to  prove  the  allegations  of  the 
complaint  and  of  the  amended  replication 
was  introdnced  by  the  plaintUTs,  and  at  Its 
dose  the  def^dants'  motion  for  a  nonsuit 
was  orermled  by  the  conrt;  tberenpon  the 
defendants  produced  erldence  tending  to 
prore  the  allegations  of  their  answer  and 
erosa  complaint,  and  to  disprove  the  aT^> 
menta  of  plaintiffs*  cMni^int  and  amended 
r^dicatkm,  and  thm  rested;  after  which 
^ahitlfla  Introduced  evidence  in  rebuttal, 
and  the  case  was  clo8ed,—foUowliig  which  re- 
cital is  this  sentence,  "The  testimony  was 
conflicting.*'  There  to  an  additional  recital 
Qat  tibe  conrt  gave  to  the  Jury  certain  In- 
itmctiona  requested  by  the  defendants*  coun- 
sel, to  the  giving  of  which  the  plaintiffs  at 
the  time  duly  excepted.  The  court  also  gave 
two  instmctlons  asked  1^  the  plalntUCi^  coun- 
sel, and  refused  another,  to  which  refnsal  an 
exception  at  the  time  was  duly  taken. 

From  the  foregoing  summary  of  the  con- 
tents of  the  bill  of  exceptions,  as  well  as 
tRun  the  argument  of  counsd  for  relators.  It 
Is  apparent  that  they  will  rely  for  a  reversal, 
la  part  at  least,  because  of  the  giving  and 
rsfnstn£  of  the  Instructions  referred  to,  which 
action  of  the  court,  according  to  their  con- 
tention, conatttated  reversible  emv,  provid- 
ed the  evidence  was  inharmonious.  In  their 
^ew.  It  became  necessary  to  show  to  the  ap- 
pellate court,  as  a  matter  of  fact,  that  there 
was  snch  conflict  This  fact  the  relators,  as 
appellants,  sought  to  establish  by  embodying 
In  the  bill  a  statement  of  the  trial  Judge  th&t 
the  evidence  was  conflicting.  They  were  not 
•atlafled  with  the  recital  therein  that  evident 
was  admitted  trading  to  prove  the  plalntUC^ 
ease,  nnder  th^  pleadings,  and  that  evi- 
dence was  given  by  the  defendants  to  estab- 
Bsh  their  case,  nndw  their  pleadings  (which 
ledtal,  in  some  ct  the  eases,  it  Is  held,  Is  suffl- 
cient,  for  certain  purposes.  In  a  bill  of  exc^ 
tUms);  but  they  Insisted  before  the  trial 
Judg^  as  weQ  aa  here,  that  they  are  entitled 
to  a  farther  statement  by  the  Judge  that 
tb««  was  a  conflict  In  the  evidence.  Without 
intending  to  prejudice  the  appeal  upon  Ito 
merita.  we  may.  with  propriety,  si^  that 
there  are  two  sufBctoit  reasons  why  such  a 
fei^tal  In  the  bill  of  exceptions  Is  not  proper. 
It  to  not  a  statement  of  a  fact,  but,  if  insert- 
ed, la  merely  the  opinion  or  conclusion  of  the 
trial  judge,  drawn  from  the  evidence  given 
at  the  trial.  If  such  was  not  his  opinion,  of 
ccnrse  he  ought  not  to  be  compiled  to  give 
h;  bat.  If  ft  was  his  opinion,  It  ought  not  to 
be  made  to  oaorp  the  function  of  a  fact,  for, 
while  It  may  be  sound,  it  would  not  neces- 
sarfty  bind  a  court  of  review,  and  the  latter, 
upon  a  eonslderatloa  of  the  same  evidence, 
might  arrive  at  an  entirely  different  condn- 
■kn,  «iw  U  It  towd  a  dgbt  aatacontom  la  tba 


evidence,  still  It  might  eonehide  Ibat  the  Ib- 
structloins  ^voi— ^tpllcaUe  strictly  on];r  In 
case  of  no  conflict— were  technically  errone- 
ous, neverth^esB  the  errw  was  not  of  suffi- 
cient Importance  to  woA  a  reversal.  But,  If 
this  could  be  accq»ted  as  the  statement  of  ar 
fact  by  which  the  court  of  review  Is  to  be 
bound,  it  Is  not  sufUdent^  d^nite.  We  can 
readily  concave  of  a  record  where,  as  to 
some  Issue  or  issues,  there  was  a  conflict  In 
the  evidence,  and  as  to  some  other  Issue  or  Is- 
sues there  was  none  at  alL  If  the  instruc- 
tions related  to  the  latter,  there  might  be  no 
prejudicial  error,  whereas,  If  they  were  ap- 
plicable to  the  former,  the  error  might  be  a. 
reversible  ime.  We  must  not  be  understood 
as  holding  that  all  the  evidence  in  a  volumi- 
nous record  need  l>e  Innught  up,  where  the  er- 
rors assigned  relate  only  to  the  Instructions. 
We  held,  howew,  that  a  trial  Judge  Is  not 
required  to  give  bis  oplnicm  as  to  whether  oe 
not  there  was  a  conflict  In  the  evidence  gen- 
erally. We  are  cited  to  no  case  exactly  In^ 
point,  and  find  none;  but,  upon  principle,  we 
think  It  would  establish  a  bad  practice  to 
grant  the  writ  prayed  for.  The  utmost  to 
which  any  of  the  cases  go  Is  that,  In  some 
circumstances,  a  bill  may  recite  that  "the  evi- 
dence tended  to  show"  a  given  fact,  but  In  no- 
case  to  which  our  attention  te  called  has  tl 
been  hAA  that  the  Judge  may  express  hla 
opinion  upon  the  evidence.  The  nearest  case 
in  point  Is  Worthlngton  v.  Hason,  101  V.  S. 
1^,  wherdn  it  was  said:  "As  we  understand 
the  principles  on  which  Judgments  here  arc 
reviewed  by  writ  <tf  error,  that  eiror  must  ap- 
pear l7  some  ruling  on  the  pleadings,  or  on 
a  state  of  facto  presoited  to  this  court. 
Those  fSacts,  apart  from  the  pleadings,  can 
only  be  shown  here  by  a  special  verdict,  an 
agreed  statemmt  duly  signed  and  submitted 
to  the  court  bdow,  or  by  bin  ot  exceptions^ 
When.  In  the  latter,  complaint  is  made  of  the 
Instructions  of  the  conrt  given  or  refused,  K 
must  be  accompanied  by  a  distinct  stotemott 
of  testimony  given  or  offered  which  raises  the- 
questlon  to  which  the  Instmcttona  apply." 
The  court  further  says  that  the  proof  of  snch 
facts  must  not  be  sought  for  in  the  combumto 
of  the  court  to  the  Jury  on  the  testimony,  or- 
on  the  recitation  of  focts  supposed  to  be  prov- 
ed, found  in  inch  comment,  or  because  the 
Judge  was  of  the  opinion  that  a  fact  waa 
proved  which  the  Jury  refused  to  believe.  Id 
principle,  we  think  this  decision  In  harmony 
wlth  the  conclusion  which  we  have  reached. 
Bearing  more  or  less  upon  kindred  pro[>osf- 
tions,  but  not  upon  the  precise  question  In- 
volved, see  Hoagland  v.  Oole,  18  Colo.  ^6. 
83  Pac.  151;  Andrews  v.  Carllle,  20  Colo. 
370,  38  Pac.  465;  2  Thomp.  Trials,  2401. 
2777,  and  cases  dted;  Insurance  Oo.  v.  Rad- 
dln,  120  U.  S.  183,  7  Sup.  Ot  500;  2  Enc.  PL 
&  Prac  p.  887  et  seq.;  People  v.  Bonrke,  W 
OaL  456,  6  Pac.  89;  Railway  Oo.  v.  Harris,  12 
a  O.  A.  568, 63  Fed.  800;  Schmidt  v.  Railway 
Oo.,  83  IlL  405;  Gaines  v.  Harvln,  19  Ala.  491. 
For  the  reasons  ^tu^  ttaa  wilt  !•  denied* 
Wm  denied.  ^ 
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rAKUGstr  m<m  t.inb  canaIi  ft  res- 

l»VOm  OD.  y.  WB8TLAEE. 
(Suprame  Court  of  Colorado.   June  16,  1896.) 
Bmwwai*— BKuaM  oru  JlnoBi»— FBOXiiun 

1.  ICfllB'  Ann.  St  t  3962^  {iroTidiar  that  anr 
person  coQBtruttlns  or  owning  any  ditch  in,  ut>- 
en,  or  across  any  highway  shall  keep  the  IriRh- 
wny  open  far  aa£e  travel  by  cenitrsctinir  bridpes 
aorosa  ttie  ditch  within  five  days  after  the  ditdi 
is  coDstructed,  does  not  amly  to  a  ditch  ruu- 
■in/T  parallel  to  a  highway  'or  1,000  feet. 

2.  Such  statute  applies  only  to  ditches 
•tructed  after  the  paswge  gl  the  act. 

3.  In  an  action  against  a  ditch  company  for 
the  death  of  plaintiff's  decedent,  it  appeared 
Aat  decedent  was  driring  along  a  highway  run- 
ning along  the  aide  ef  a  momtalQ:  that  abo^ 
aad  parallel  witb  the  Jkigbwaj  ma  a  railway 
track,  and  below  and  jiar&ltel  with  the  'same 
was  a  ditch  maintained  hy  defendant;  that  de- 
cedent's horse  became  frightened  by  a  train,  and 
preoiiBtatod  deeedeot'a  bugiv  taSo  the  ditch, 
where  he  was  drowned,  bivbig  beooioe  entan- 
fled  in  the  buggy.  Hdi,  that  the  fright  of  the 
aorae  was  the  pnniittate  canae  oC  the  accident, 
awl  not  the  ditch. 

Afipeal  from  dlatziet  conr^  Jtiffrr—n  coun- 
ty. 

Actk»  Sacab  J.  Weatlake  against  the 
Fanners'  High  Ume  Ctaud  Jk  Reservoir  Cont- 
paaj.  There  wsa  a  Judgment  for  plalaUg, 
and  defendaBt  snifeaia.  Uevorsed. 

TixlB  actfoB  was  tmtituted  by  Barah  J. 
Westlake,  appellee,  aa  pbfaitlS  b^w,  to  re- 
corer  from  the  FarmerW  Hlgb  LAne  Canal  ft 
BeBerrolr  Company  damagea  ftor.  tSie  death 
of  her  tauriband,  Andrew  Westiake,  caused,  as 
It  te  aTerred,  tgr  the  negltgenee  oC  the  d»- 
ftndant  company.  In  the  district  court  a  ver^ 
diet  aad  jQdgmCDt  for  94,8M  was  rendered. 
The  defendant  Inloga  the  case  here  ax>- 
peaL  Tlie  fotlowlBg  pnnialon  of  tlie  statnte 
to  referred  to  In  flw  opinion:  "Any  person 
er  persons^  corporation  x  company,  owning 
or  constractlufi  any  dttCb,  race,  drain  or  flume 
In,  upon  or  across  any  highway,  rtiiUl  keep 
fhe  hl^way  open  for  safe  and  conTenlent 
traTd  by  constmctlng  tiridges  over  muh 
ditch,  race,  drain  or  fitime;  and,  within  Ats 
days  after  any  ditch  la  congtracted  across, 
in  or  upon  any  highway,  at  any  point  there- 
of so  as  to  Interfere  with  or  obstmct  snch 
highway,  Che  persrai  or  persons  owning  at 
constructing  snch  ditdi  shall  erect  a  good 
and  substantial  bridge,  oX  not  less  than  twen- 
^  feet  In  width,  across  the  same,  which 
shall  thereafter  be  maintained  hy  the  coun- 
ty: Provided,  Uut  all  aucih  bridges  which 
abaS  he  oC  greater  length  than  twenty  CSOU 
feet  shall  he  constructed  aa  herein  proTlded, 
and  tbereaftw  maintained  In  proper  condi- 
tion tox  safe  tzaTfd  by  Che  owner  or  owners 
at  said  ditch.  Any  person  or  persons,  eorpo- 
catlon  or  company,  constructing  any  ditch, 
.net,  0xa3n  or  llune  In,  iqion  or  across  axty 
Ughway,  and  fiaUlng  to  keep  the  highway 
«pen  fior  aate  and  convenient  travel,  as  In 
tUa  act  BBDzlda^  shall  forfeit  the  anm  at 


twenty-Ave  doQcia,  to  the  ooaarty,  for  «acb 
aad  every  iday  of  falluM  to  keep  the  saau 
open  tor  sate  and  oenvenieiit  tmv^  aa  afote- 
said.  And  any  person  or  persoas,  oorpotfr 
tk>n  or  oompany,  who  sbatt  faU  So  erect  a 
good  and  Mibstajitlal  bridge  across  any  ditch, 
raee,  dtala  or  flume,  within  five  days  after 
tbe  same  is  constracted,  in.  apon  «r  actosi 
any  highway,  and  keep  the  same  In  pr«^ 
eonditisn  aad  repair,  as  herein  prsvUed, 
Shall  fcTfelt  the  svm  of  twenty-five  dollars  ts 
the  county  for  each  and  every  day  «f  failme 
to  erect  etteh  bridge  and  keep  the  mwue  is 
repair,  as  afereaaid,  together  wltk  the  cost 
of  constmctteg  there  a  good  and  attkBtaatial 
bridge,  or  makftng  neoeaaary  nepalns,  wliicfe 
tbe  road  ••'rerseer  of  the  dlstrfet  tfaH  at 
once  proceed  to  build  or  repaJc,  and  sndi 
party  or  parties  «o  neglecting  sfeall  also  to 
UaMe  la  damageB  to  ay  person  or  yenoDS 
damaged  by  sach  negleet."  BUMT  Ajkl  K. 
18902. 

Osbom  ft  Taylor  and  W.  A.  Dler,  ttar  ap- 
pellanL  N.  Q.  Tanquary  and  Howard  ft 
Howard,  for  appellee. 

HATT,  O.  J.  {after  atattng  the  faeW).  Tte 
facts  upon  which  tbe  case  mart  be  deter- 
mined are  practlca]^  uncwDtrovwted.  A»- 
drew  Westlake,  the  deceased,  was  drowned 
In  appellant's  dftch.  Hk  fdaee  of  the  ac- 
cident Is  near  to,  or  wttbin,  the  coiporfrte 
Ibnits  of  the  tity  of  <3otden,  at  a  place 
where  ttie  wagon  road  from  Denver  to  Gold- 
en passes  along  the  steep  8Me  of  one  of  tte 
foot  hlUs  of  the  Socky  Honntalns;  (he  road 
at  the  point  rapidly  deacendlns  towardg  tbe 
town  of  Golden.  Inst  below  this  road  the 
defendant  company  waa  operating  a  dMh 
about  20  feet  tn  width  and  several  feet  la 
d^th,  the  descent  of  the  Sttdi  helns  to  tto 
east,  towards  the  dty  of  Denver.  A  few 
feet  above  the  dttdi  and  wa^n  nad  are  tbe 
tracks  of  the  Colorado  Central  Ibillnmd  Com- 
pany. tTpon  the  day  of  tbe  accident,  tbe  de- 
ceased, with  a  conuunlon,  waa  drtvtng  a 
horse  harnessed  to  a  covered  carriage  along 
the  highway  In  the  direction  of  tbe  «4ty  of 
Golden.  As  he  approached  the  brow  of  tbt 
hin,  a  regular  trahi  due  tn  Golden  at  9it&  a. 
m.  was  proceeding  towards  Denver,  having 
Just  left  the  station  at  Golden.  Althougb 
this  train,  when  firflt  observed,  was  some 
distance  away,  the  horse  became  greatly 
fr^htened      Its  approach,  and  manifested 
much  lestiessness,  hut  In  a  short  time  ap- 
parently came  under  the  control  of  the  driver. 
When  fhe  carriage  trtth  Its  occnpaats  had 
zeached  a  point  part  way  down  the  hin,  the 
train  at  that  time  being  nearly  opposite  to 
them,  tbe  engineer  blew  the  whistle  for  a  hl^- 
way  crossing.  This  so  frightened  tbe  horse  that 
the  driver  lost  all  caatnd  over  him,  and  be 
plunged  down  the  fam.  precipitating  the  hnggy 
lnt»  the  ditch,  where  It  was  overtomed  In  part 
by  tbe  f i»ce  of  the  swift  current,and  Mr.  West- 
lake becwnlqg  entangled  la  tbi  taUk  was 
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drowned  beSore  uaWmooe  eoold  reacb  him. 
TiB  eTtdeaoe  Ihtm  it  In  dotlbt  aa  te  wtether, 
at  tbe  place  of  the  accident,  the  wagon  road  «r 
tbe  ditch  «aa  flnt  en— tructed.  The  origin 
of  both  go  back  to  the  earliest  settlement 
of  tbe  territorr;  the  road  being  In  existence  as 
fuly  BB  1860  ftnd  the  ditch  as  early  as  18(11. 
Ii  appellant's  gxazitar  obtalMd  a  special 
charter  from  tbe  legidature  for  the  construc- 
tion of  lUs  ditch.  TblB  charter  gave  the  ditch 
company,  subject  to  accrued  rights,  a  right 
«t  way  for  tbe  ditch  one  rod  In  width  upon 
•scfa  aide  of  the  center;  Tbe  ditch,  as  orig- 
inally coDsbraeted.  wae  only  a  few  feet  In 
.  width,  while  tbe  wagon  road  was  barely  sufQ- 
dent  Cor  tbe  passage  at  veblolea.  Witb  the 
•etdeinent  ot  the  country,  and  eoaseqnent  In- 
cnue  of  travel  and  an  increased  demand  for 
water,  the  dltcb  was  enlarged,  and  the  road 
wldenea  from  time  to  time,  to  meet  the  grow- 
ing demands  of  the  commmilty.  In  view  of 
the  mi  certainties  surronndtng  the  history  of 
the  two  enterprlaes,  we  Bban  not  attempt  to 
determine  which  right  of  way  haa  priority. 
Xt  is  BOfictettt  to  aay  that  eadi  wu  lawft^ 
fax  the  place  where  found  At  the  time  «f  tbe 
accident. 

n  lB  tt^az«Bt  from  tte  tTsrmente  ef  the 
eomptaf  nt  that  the  lOeaaer  oilffinally  based 
ylalntiira  ti^ht  meOim  opon  tta  atatnt^ 
whlcb  nqvlrea  ditch  oompattfea,  vmOet  cer> 
ttto  clnromatattcea,  to  feeq»  U^bways  open. 
Mniir  Abb.  Bt  I  8M8.  An  examination  of 
thiB  «taitato  dtacioaea  tbmt  it  baa  no  appli- 
cation, tar,  although  It  aaya  that  dlttta  com- 
panfea,  te  cert^n  tihvnantancea,  most  keep 
U^waiya  open  for  atfe  and  eonvanSent  tnr- 
4,  It  nqvties  thta  ta  be  done  only  by  een- 
•tmeting  bridges.  The  prbTlaloB  of  tiie  stat* 
ate  only  becomea  appHeable  where  a  ditch 
crosses  a  highway,  or,  at  least,  encroaches 
BO  mncb  upon  It  as  to  Interfere  with  travel. 
It  was  never  intended  to  cover  cases  like 
this,  where  the  dltcb  and  the  roadway  are 
parallel  for  1,000  feet  It  Is  quite  common 
la  thia  state  to  construct  highways  and 
dltcbea  near  together  and  parallel  for  milea 
Uoreover,  the  statute  applies  only  to  ditches 
constructed  after  Its  passage.  This  is  ap- 
parent from  Bubseqnent  portions  of  the  act, 
making  It  the  duty  ot  the  county  In  which 
the  bridge  Is  altuate  to  maintain  tbe  same 
after  It  Is  once  constructed,  and  fixing  a  pen- 
alty In  case  tbe  bridge  Is  not  built  within 
Are  days  after  the  ditch  is  constructed 
across  tbe  Ughway,  etc.  This  construction 
to  In  harmony  with  the  charge  of  tbe  dis- 
trict coort  t»  the  Jury,  which  proceeds  upon 
the  theory  of  a  common-law  liability  only. 
At  common  law,  as  a  general  rule,  a  person  Is 
reapoaalble  only  for  soob  oonseqneacea  ot 
his  £anlt  as  are  tbe  natural  cesult  thereof} 
and,  when  the  fault  coacars  witb  some- 
thing that  Is  extraordinary,  he  will  not  tw 
aDswerabls  for  the  axtra<»«Unary  result 
This  principle  has  been  a|V)Ued  la  many  cases 
Is  wWch  suits  have  been  Instituted  against 


I  tite  pulHIc  autfaerltlee  charged  with  tbe  duty 
I  of  keeping  a  blgbway  la  repair,  and  wbura 
'  tbe  accident  is  chained  to  have  resulted 
'  from  their  negligence;  and  Vt  has  been 
I  peatedly  held  that,  if  there  are  two  ethcient 
i  Independent  cattsea  uniting  to  produce  la- 
>  Jury  to  the  traveler  upon  a  htgfaway,  the 
I  primary  cause  beiag  one  for  which  tbe  au- 
'  thoritles  are  not  responsible,  the  injury  can- 
'  not  be  said  to  have  reenlted  from  their  nep- 
Ugenoe  In  falling  to  keep  tbe  highway  In  re- 
pair, tbon^  the  traveler  be  himself  without 
I  fault. 

j    Tbe  evktenoe  in  this  case  falls  to  show 
I  negUgeaoe  eltber  in  tbe  construction  or  en- 
I  lansemest  of  defendant's  ditch.    The  road- 
way at  the  point  «t  the  accident  was  aui^ 
able  for  all  ordinary'  purposes,  and  safe  for 
;  the  pasBsge  of  horses  that  could  be  com* 
:  trolled.  The  location  of  tbe  ditch  and  road* 
way  has  been  practically  the  same  for  many 
;  years,  and  teams  were  at  tbe  time  dally 
passing  back  and  forth  without  accident, 
,  and  presumably  without  serious  risk  of  ao' 
ctdent.   The  roadway  was  reasonably  safe 
ftor  tbe  passage  of  ordmary  teams.    In  tba 
frenzied  condition  of  the  horse  that  was  be- 
ing driven  by  tbe  deceased,  it  Is  doubtfiri 
if  amy  reasonable  precaution  that  the  pub- 
lic otBcers  or  the  dcCeadant  eompany  could 
have  tafcea  would  have  lasmred  safety.  The 
'  Injury  sued  for  was  primarily  caused  by  the 
fright  ot  tbe  horse,  and  that  fright  was  not 
caused  hy  any  defect  In  tbe  roadway  or  la 
tbe  constnictloB  or  operation  of  defendant'a 
ditch. 

j  The  record  is  relets  with  evidence  with  ref- 
erence to  tbe  chaiactM-  ot  tbe  horae;  many 
witnesses  testUylog  that  be  was  vicious  and 
uncontrollable  la  tempcEankent,  other  wit- 
aeasee  testifylag  that  they  regarded  blm  as 
klad  and  gentle  In  dlsposiclon.  This  evi- 
dence becomes  unimportant  howevw,  In 
view  of  the  fact  that  st  the  time  of  the  ao> 

I  ddent  tbe  horse,  by  reason  of  tbe  passage 

!  of  the  train  or  the  blowing  of  the  whistle, 
or  both,  was  seized  with  a  Budden  frenzy, 

I  as  that  he  was  entirely  beyo&d  tbe  control 
of  the  driver,  and,  blinded  by  fright,  left  tbe 
mid,  and  rau  into  tbe  defendant's  ditch,  where 
tbe  driver  was  drowned.  It  Is  apparent  that 
the  pefasajre  of  the  train  and  tbe  blowing  of  tbe 
whistle  were  tbe  primary  ctases  of  the  ao> 
cklent  uid  for  this  reason  tbe  plaintltr  Is 
not  entitled  to  a  recovery  agaiast  this  de- 
fendant 

In  tbe  case  of  Monlton  r.  Inhabitants,  51 
Ke.  127,  It  Is  said:  **WbeB  a  horse  becomes 
nnmanageable,  unlesB  his  oondltlon  is  caus- 
:  ed  by  a  defect  in  tbe  blgbway,  such  d^ect 
la  not  tbe  primary  oanse  of  an  accident  to 
I  which  It  contributes.    A  wltoess,  on  being 
I  nakeA  to  state  tbe  cause  of  sncb  an  aocHient, 
I  would  give  that  which  oaused  the  oondltlon 
I  of  the  horse.   So  \oog  as  tbe  prlcaary  causs 
I  continues  in  operation,  ft  may  ocoasloa  tba 
I  damage;  and,  if  It  happea  upon  a  dcCecttv* 
j  road.  It  la       no  means  thwebr  TCBdeied 
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certain  that  It  would  not  otherwise  hare  ofr 
eorred  upon  one  not  defective."  Thla  lan- 
cnage  wu  used  In  a  suit  against  the  Inhab- 
itants of  a  town  for  negligence  In  not  keeiH 
Ing  a  highway  In  repair.  The  plaintiff  at 
the  time  of  the  accident  was  crossing  a 
bridge  over  a  narrow  stream,  when  his 
horse  became  lightened  by  some  animal 
jumping  Into  the  water.  The  bridge  was 
well  built,  except  there  was  no  railing.  The 
horse,  by  reason  of  his  fright,  ran  so  near 
the  edge  of  the  bridge  that  the  body  of  the 
wagon  was  detached  from  the  forward 
wheels  and  thrown  into  the  stream,  and  the 
eourt  held  that  the  town  was  not  liable. 

In  the  case  of  Jackson  t.  Town  of  Belle- 
Tleu,  30  Wis.  250,  the  damages  sued  for  were 
for  injuries  to  a  horse  and  rehlcle,  which 
oecnrred  at  a  point  in  a  highway  where  the 
road  was  defective.  The  evidence  showed 
that  the  horse,  at  the  time  of  the  accident, 
was  In  a  condition  of  fright,  and  uncontrol- 
lable. The  condition  of  the  horae  was  caused 
by  the  smell  of  blood  from  a  slaughter- 
house, and  not  from  any  defect  In  the  hlgh- 
wa^.  If  the  horse  had  been  under  control, 
and  driven  with  ordinary  care  and  skill,  the 
Injury  might  not  have  happened,  and  the 
court  held  that  the  town  was  not  Uable.  The 
opinion  was  prepared  by  the  late  lamented 
Chief  Justice  Dixon,  and  Is  written  with  bis 
usual  clearness  and  force. 

The  case  of  Schaeffer  v.  Jackson  Tp.  (Pa. 
Sup.)  reported  In  24  AtL  629,  is  also  strong- 
ly in  point  The  decisions  in  some  of  the 
foregoing  cases  were  rendered  upon  stat- 
utes, but  these  do  not  change  the  common- 
law  liability  in  respect  to  the  question  un- 
der coneideratlon.  They  are  based  upon 
general  principles  of  the  common  law,  and 
require  no  vindication  at  our  hands,  and  we 
■hall  leave  the  subject  with  the  following 
additional  citations:  PeiUns  v.  Fayette,  68 
He.  ISZ;  Spauldlng  t.  Inhabitants,  74  Me. 
S2S;  Aldrlch  v.  Inhabitants  of  Gorham,  77 
Me.  287;  BesH  v.  Athens  Tp.,  81  Mich.  636, 
46  N.  W.  1014;  Titus  T.  Inhabitants,  97 
Mass.  268;  Horton  t.  OUj  of  TanntMi,  Id. 
266,  note. 

Not  every  sudden  shying  of  a  horse  win 
constitute  a  primary  cause  of  an  accident 
lesultli^  from  such  shying  and  a  defective 
highway,  but  where,  as  here,  the  horse,  as 
a  result  of  fright  caused  by  a  passing  train, 
becomes  unmanageable,  and  leaves  the  road, 
uiul,  pluugiog  down  the  side  of  a  mountalu, 
tlirows  the  driver  into  en  Irrigating  ditch, 
where  he  ts  drowned,  the  fright  of  the  hcH^ 
must  be  tsken  as  the  primary  and  efficient 
cause  of  the  accident 

It  is  urged  that  the  roadway  at  the  place  ct 
the  accident  was  narrowed  by  seepage  from  a 
spring  at  the  upper  ride  of  the  road,  and  that 
this  c(xitrlbated  to  the  result;  but  we  fail  to 
seo  how  the  ditch  company  can  be  mulcted 
in  damages  A>r  the  negligence  of  the  public 
authMitiefl  in  not  protecting  the  road  against 
this  seepage. 

,  Upon  tbe  record,  no  case  baa  been  made 


against  the  appellant,  and  the  Judgment  mntt 
be  reversed,  aDd  the  caaa  remaadei  Be- 

rersed. 


SMITH  V.  OITT  ft  BUBITBBAN  BT.  OO.i 
(Supreow  Court  of  Oregon.    Bept  21,  1886.) 

SracsT  KAiutOAD— InjDBT  to  Pibsos  oji  Tbaok— 
CosTBiBDTOBT  Nbouobhos— 'Baunwi 
or  Pabsbitqir  axd  Oabkibb. 

1.  A  penoD  who,  In  the  daytime,  and  In  a 
place  where  the  view  Is  UDobstracted,  attempt! 
to  crosa  a  itreet-railwoy  track  immediately  m 
fnmt  of  an  approaching  car,  without  looking  to 
see  whether  a  car  ia  near,  aod  is  struck  and  in- 
jured, Is  guilty  of  such  contributory  negligence 
as  will  bar  a  recovery  for  the  injuries. 

2.  When  a  passenger  on  a  street  car  steia 
from  the  car  to  the  street,  the  relation  of  pas- 
senger and  carrier  ceases. 

Appeal  from  circuit  court;  Mnltnomab  coun- 
ty; U.  Hurley,  Judge. 

Action  Sarah  Smith  agabiat  the  CUj  ft 
Suburban  Railway  Company.  Judgmmt  fat 

plaintiff,  and  defendant  appeals.  Herersed. 

Rufus  Mall<«y,  for  appellant  A.  H.  Tto- 
ner.  Air  respondent 

BEtAN,  J.  This  Is  an  action  to  recovtt 
damages  tor  an  Injury  caused  by  the  alleged 
negligence  of  the  defendant  in  the  operatiai 
and  management  of  one  of  Its  electric  cars, 
and  comes  h^  on  an  appeal  from  a  Judg- 
ment in  favor  of  the  plaintiff.  The  defend- 
ant's car  line  on  Morrison  street  in  the  city 
of  Portland,  consists  of  two  tracks,  about  four 
feet  apart  The  cars  going  east  use  the  soutb, 
and  those  going  west  the  north,  tnu^  On 
August  U,  lau,  the  plaintifl  boarded  an 
east-bound  car.  Intending  to  ride  to  Union 
avenue,  her  destination  being  a  point  thereon 
south  of  Morrison  street  At  the  time  she 
took  passage  on  the  car  the  conductor  was 
requested  to  put  her  off  at  Union  avenue, 
but  through  some  mistake  or  carelessness, 
carried  her  tiy  that  point  On  the  return  tzlp 
of  the  car  she  was  safely  landed  In  the  street 
at  the  Intersection  of  said  avenue,  as  desired, 
whereupon  she  walked  around  the  rear  end 
of  the  car  upon  which  she  had  been  riding, 
started  across  the  street  and  In  attanptlng 
to  cross  the  south  track  was  struck  and 
Injured  by  a  car  going  east  The  plaintlfTs 
version  of  the  accident  la  as  follows:  *^  got 
into  the  car,  and  went  until  they  stopped,  and 
told  me  to  get  out  Ue  [the  conductor]  put 
me  off  the  car.  I  stepped  to  one  aide  a  little. 
He  [the  conductor]  said,  This  is  the  place 
where  you  get  off,*  and  he  put  me  off.  He 
helped  me  down.  I  turned  myself  arotmd  to 
look,  for  I  felt  like  I  was  turned  around;  did 
not  know  which  way  to  go.  Then  I  made  a 
few  steps  eastward,  and  made  a  quick  pass, 
right  back  to  the  end  of  the  car,  right  close 
to  the  car.  1  saw  nothing,  and  heard  no  beU. 
I  looked  to  see—  I  turned  around  to  see  when' 
I  was,  and  when  I  saw  where,  I  was  going 
to  go  up  south.   I  looked  again,  to  see  if  I 


1  For  opinion  on  rehearing,  see  46  Fac.  780. 
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could  see  anytliinc.  Seeing  nothing,  I  tbought 
now  I  will  go  past  rlgbt  qnlck.  and  when  I 
passed  the  car  looked  as  If  it  was  an  arm's 
length  from  me,— the  one  that  hit  me.  I  had 
never  teen  It  before  It  was  that  near  to  me. 
Heard  no  bell  or  any  warning  given  to  me  at 
all;  heard  nothing.  My  hearing  Is  good.  If 
there  had  been  a  bellrung,!  conld  have  heard. 
My  hearing  Is  pretty  good.  The  car  I  got  out 
of  was  still  standing  there.  1  waited  a  short 
time,  and  It  still  stood  tber^  and  I  thought 
then.  I  will  go  past  bdilnd  the  car.  I  don't 
remember  a  thing  that  happened  afterwards. 
When  I  saw  the  car  so  near  me,  I  think  1 
made  an  effort  to  get  out  of  the  way,  but  It 
was  so  close  I  could  do  nothing.  Don't  Imow 
how  the  car  struck  me."  The  moterman  In 
charge  of  the  latter  car  says  the  first  time  he 
saw  the  plaintiff  she  was  about  25  feet  away 
from  the  car.  "She  stepped  from  behind  the 
west-bound  car  Into  the  middle  of  the  track 
on  which  my  car  was  going.  She  stood  in 
the  middle  of  the  track  for  a  few  seconds,  and 
looked  vety  much  bewildered  and  frightened. 
She  then  recovered  herself,  and  started  to  go 
back;  but  It  was  too  late."  The  plaintiff 
claims  and  allege  that  her  Injury  was  caused 
by  the  n^Ugence  of  defendant  in  running 
its  cars  at  a  dangerous  and  unlawful  rate  of 
speed.  In  not  giving  timely  signals  of  its  ap- 
proach to  the  street  crossings,  and  in  not 
providing  it  with  suitable  brakes.  The  de- 
fendant denies  these  all^atlons  of  n^ll- 
gence  on  Its  part^  and  avers  that  the  Injury 
was  caused  solely  by  the  plaintiff's  own  n^- 
Ilgence  In  attempting  to  cross  the  track  with- 
out looking  or  listening  tor  the  approaching 
car.  There  was  sufflclent  evidence  to  go  to 
the  Jury  on  the  question  of  defendant's  n^- 
Ilgcace.  and  the  principal  question  on  this 
appeal  is  the  alleged  error  of  the  trial  court 
In  refusing  to  Instruct  the  Jury  that:  "If 
plaintiff  failed  to  look  to  see  If  a  car  was 
approaching  before  she  attempted  to  cross 
the  track,  and  by  reason  of  such  failure 
stepped  upon  the  track,  and  was  struck  by  an 
approaching  car,  which  she  could  have  seen 
and  avoided  by  looking,  then  she  was  guilty 
of  contributory  negligence,  and  cannot  re- 
cover In  this  action."  niat  this  proposed 
tostructlon  Is  good  law,  under  the  facts  of 
this  case.  It  seems  to  us  can  admit  of  no 
reasonable  question.  Counsel  for  plaintiff 
seek  to  Justt^  the  rulings  of  the  trial  court 
by  claiming  that  the  Imperative  rule  for  rail- 
way crossings,  that  a  traveler  must  look  and 
listen.  Is  not  applicable  as  s  hard  and  fast 
rule  to  crossings  of  street-car  tracks  In  the 
public  streets  of  a  city,  but  the  question  of 
oare  In  such  cases  Is  always  for  the  Jury. 
Upon  this  subject  there  Is  some  conflict  In 
the  decisions,  but  the  doctrine  which  seems 
to  be  supported  by  authority  and  reason, 
at  least  with  reference  to  electric  and  cable 
railways.  Is  that  "it  Is  presum^^tlvely  negli- 
gent on  the  part  of  a  pedestrian  to  attempt 
to  cross  the  tradt  without  looking  or  listen- 
ing, when.  If  he  had  looked  and  listened,  he 


could  have  discovered  the  approach  of  the 
car  in  ample  time  to  avoid  Injury."  Booth, 
St  By.  Law,  S  31Sf;  Fentoa  t.  Ballroad  Co.. 
126  N.  1.  tC^S,  2tt  a.  E.  DOT;  Meyer  v.  Bail- 
way  Oo.,  6  Mo.  App.  27;  Scott  T.  Ballroad 
do.  (Sup.)  Itt  N.  Y.  Bapp.  SCO;  Darenport  v. 
Railroad  Co.,  100  N.  X.  ttS2.  3  N.  B.  805;  Car- 
son V.  Railway  Co.,  147  Pa.  St  23  Aa 
im;  Buzby  v.  Traction  Co.,  VX  Pa.  St  669, 17 
Aa  8U6;  Sheets  v.  Railway  Co.,  54  N.  J. 
Law.  61U.  24  Atl.  483;  Schulte  Ballroad  Co., 
44  La.  Ann.  60tf,  10  South.  811.  Thla  doc- 
trine Is  bat  an  application  of  the  univasal 
rule  which  requires  due  and  ordinary  care  In 
crossing  a  public  street  as  in  all  other  trans- 
actions of  life.  It  is  manifestly  dangerons 
for  a  pedestrian  about  to  cross  a  street-car 
track  to  omit  to  exercise  his  ordinary  senses, 
and  a  f aUure  to  do  so  Is  everywhere  regarded 
as  negligence  cm  his  part  ^  He  may  not  be  re- 
quired to  stop,  look,  and  'llaten  before  cross- 
ing, but  It  Is  certainly  necessary  for  falm  to 
iodk  where  he  is  going,  unless  there  is  8<»ne- 
thlng  In  the  circumstances  of  the  case  or  In 
his  snrroundings  which  will  excuse  him. 
"Even  on  the  sidewalk,  specially  devoted  to 
the  use  of  foot  passengers,"  says  Mitchell,  J., 
"a  man  is  bound  to  look  where  he  Is  going; 
and  this  duty  Is  still  more  Imperative  when 
he  is  about  to  cross  the  middle  of  the  street, 
where  horses,  wagons,  and  cars  have  equal 
rights  with  himself,  and  where  he  is  bound 
to  take  notice  of  such  other  rights,  and  to 
use  his  own  with  due  regard  thereto."  Buzby 
V.  Traction  Co.,  supra.  In  the  case  before  us 
there  was  nothing  In  the  facts  to  excuse  the 
plaintiff  from  exercising  her  senses.  The  ac- 
cident occurred  In  the  daytime,  at  a  place 
where  the  view  of  the  trac^  was  not  ob- 
structed for  a  space  of  three  or  four  blocks, 
except  where  the  car  from  which  she  liad 
Just  alighted  would  obstruct  the  vlslcm,  and. 
If  she  had  waited  untU  the  car  moved  on,  she 
would  have  had  an  uninterrupted  view  of 
this  space.  She  did  not  do  so,  but,  according 
to  her  own  statemoit,  psssed  hurriedly  along 
and  around  the  rear  end  of  the  car,  across 
the  space  between  the  two  tracks,  from 
which  the  approaching  car  could  readily  have 
been  seen,  and  on  to  the  track  Immediate  In 
front  of  the  car.  If  she  did  all  this  without 
looking  to  see  where  she  was  going,  or  wheth- 
er a  car  was  approaching,  she  was  guilty  of 
such  contributory  negligence  as  will.  In  our 
opinion,  bar  a  recovery,  and  the  Jury  should 
have  been  so  Instructed  even  If  It  be  conceded 
that  it  may  not  be  negligence  In  all  cases  for 
a  pedestrian  to  attempt  to  cross  a  street-car 
track  without  looking  and  listening  for  ap- 
proaching cars. 

The  defendant  also  requested  the  court  to 
Instruct  the  Jury  that  the  relation  of  passen- 
ger and  carrier  ended  when  the  plaintiff  had 
safely  landed  from  the  car,  and  thereafter  the 
defendant  owed  her  no  duty  other  or  different 
from  that  which  It  owed  to  any  other  pedes- 
trian on  the  street  The  court  refused  to 
give  this  instmction,  and  diarged  the  Juiy 
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Oat,  u  a  renena  nde,  "the  duty  of  the  oar- 
rler  !■  completed  wben  he  takee  a  paasenger 
to  tlie  point  aC  deattaatlon,  -and  stops  a  autU- 
ctent  time  to  allow  Iilm  to  alight  aod  free 
lilmself  from  the  car  and  truck  the  car- 
rier; and  until  anch  relation  of  the  passenger 
and  carrier  ceases  It  Is  the  duty  of  the  car- 
rier to  use  the  highest  degree  of  care  and 
diligence  to  protect  the  passenger  from  In- 
jmy,  and  to  land  him  safely  at  his  destina- 
tion. Aod  if  you  find  from  the  evidence  that 
the  plalntlfT  had  not  been  properly  landed  by 
the  defendant,  and  freed  from  the  car  or 
trade  upon  which  she  was  a  passenger,  then 
it  was  the  dnty  of  the  employes  of  the  de- 
fendant upon  the  car  in  which  she  was  a 
paaset^er  to  oae  aU  reasonable  means  to  pre- 
vent the  car  coming  In  the  opposite  direction 
from  running  upon  or  striking  ber  or  doing 
her  InJuiT,  and,  if  they  neglected  their  duty 
IB  that  re^>ect,  and'  the  injoriea  of  plaintiff 
were  occasioned  tliev^y,  the  defendant  would 
be  liable,  and  your  verdict  should  be  for  the 
plaintiff."  By  this  instmetlon  the  Jury  were 
1^  bo  detenniue  as  a  matter  of  Caet  whether 
the  relation  of  paasoiger  and  eavrter  existed 
at  the  time  of  the  aeddoit,  althon^  the 
pleadlnga  and  erldenoe  both  show— and  abeu* 
this  to  no  dtopute—that  ptaUntlfl  bad 

alighted  from  tbe  car  In  a  plaoa  of  safety, 
and  tiad  started  on  her  Jouraey  aeroaa  tbe 
■treet,  tefone  abe  was  striK^  by  the  oar 
going  eaat  Under  the  facts  tlms  admitted, 
she  was  clearly  Dot  a  pacieiiger  vheo  the  ac- 
cident oecnrred,  and  the  ooort  staonld  bare  Be 
ioatructed  the  Jury.  Vbe  rdaUon  of  paseen- 
ger  and  carrier  ceased  when  the  alighted 
from  the  car,  and  thereafter  the  defeodairt 
owed  her  no  other  or  different  daty  tium  It 
owed  to  any  othw  ordinary  traveler.  Booth, 
at.  By.  Law.  I  820;  Creamer  v.  Street  Ry. 
Co.,  latt  aiaas.  m  81  M.  U.  vui;  Bncftr  t. 
T^tlon  00..  12tt  Pa.  m.  908,  17  Atl.  tW5.  A 
public  street  Is  in  no  aenae  an  approach  or 
passenger  station  for  the  oondttlon  or  eafety 
of  which  a  nreet-TBUway  eompany  la  revam- 
slble;  and  when  a  passrager  stc^  Aram  a  car 
to  the  street  he  beeomea  a  mere  traveler  upon 
tbe  highway,  and  the  company  is  not  rs- 
sponsiMe  to  him  as  a  carrier  for  his  mfety 
thereafter.  Under  the  frteadlngs  and  the  ad- 
mitted facta,  tiie  plaintiff  had  ceased  to  be  a 
passenger  before  the  accident  occurred,  and 
the  case  presented  is  that  tft  an  ordinary 
traveler  opon  tbe  highway. 

niere  are  several  other  «Toni  aaalgned  in 
the  record,  but  It  Is  thoi^ht  unnecessary  to 
conatder  them  at  this  time.  Judgment  fe- 
vetwfd,  and  a  new  trial  ordered. 


AMERICAN  BRIDGE  ft  CONTRACT  OO. 
T.  BULI^EN  BRIDGE  CO.  et  al. 
(SniHcme  Court  of  Oregoa.    Sept  21,  1896.) 
OoNTSAOT — Parol  Bnosifoii— Flbadinu  —  D*h- 

AOKS. 

1.  It  may  be  shown  bj  parol  that  aa  offer  by 
plaintiff  to  furnish  rock  at  a  bridge  rite  at  a 


certain  aiQoont  per  yard,  and  an  aeoeptanoe 
thereof  by  defenaaat,  both  in  writing,  did  not 
constitute  a  complete  contract,  but  that  the 
amount  to  be  fomuhed  was  the  Quantitr  reqnir' 
ed  for  the  bridge. 

2.  Damages  foi  breach  of  cootract  to  accent 
and  par  for  certain  material  are  tbe  differPDce 
between  the  contract  price  and  what  It  would 
have  cost  the  party  contracting  to  fomiah  It 
to  perform  his  obligation. 

S.  In  an  action  for  breach  of  a  contract,  a 
part  only  of  which  has  been  reduced  to  writina, 
plaintiff  should  allege  execution  of  a  parol  agree- 
ment. 

Appeal  from  circuit  court,  Uultnomah  cods^ 
ty;  K.  D.  ghattuck.  Judge. 

Action  by  the  American  Bridge  ft  Contract 
Company  against  the  Bullen  Bridge  Company 
and  another.  Judgment  tor  defqidanta.  Plain- 
tiff appeals.  Reversed. 

This  la  an  actton  to  recover  damsgea  tcr 
the  alleged  breaeh  of  a  eontracL  The  plain- 
tiff alleges,  in  mibetance,  that  the  defendants, 
having  altered  Into  a  contract  with  tlie 
bridge  commlsslMi  of  the  city  of  Portland, 
wherc!l^  they  agreed  to  furnish  the  neeessaiy 
material  and  conotract  across  the  Willamette 
river  at  that  city  a  bridge,  tbe  qiedfleattona 
for  whldi  demanded  cru^ed  roCk  for  the 
concrete  lining  to  be  used  In  tbe  ploa  onp- 
portlng  the  atractnre,  repreeented  to  the  plaloe- 
tlff  that  ft  would  reqnlTe  for  snA  pnrpose  be- 
tween 8,900  and  4,000  cable  yards  of  cmahed 
rode,  and  applied  for  terms  upon  wbhdi  It 
wonld  fumlah  tbe  some;  that  the  reaaonable 
vahie  of  such  material  was  fl.75  per  cnUe 
yard,  bnt  plaintiff.  In  conslderatton  of  being 
allowed  to  supply  the  qoantltjr  reqnlied,  pro- 
posed to  famish  the  same  on  acowa  at  the 
bridge  Btto  at  per  cubic  yard,  to  be 

measured  in  bulk  on  the  barge,  anowinv  24 
lumra  fbr  unloading  each  00  ctMc  yards 
thereof,  wblcb  offer  the  defendanbt  accepted, 
with  the  proviso  that  tbe  material  ^nld  be 
acceptable  to  the  engineer  in  ebaxge  of  tbe 
work;  that  the  [dalnUff  immediately  entered 
upon  tbe  performance  of  the  contract,  and 
furnished  tor  and  de'llverpd  to  the  defendants 
CK{  yards  of  such  material,  and  was  ready, 
able,  willing,  and  offered  to  furnish  tbe  bal- 
ance thereof,  bnt  the  defendants  refuspd  to  re- 
ceive or  accept,  or  to  allow  tbe  plaintiff  to  fm> 
nlsh  or  deliver,  any  more  of  said  crushed  rock; 
that  tbe  quantity  of  crushed  rock  required 
to  tin  said  piers  was  S,500  ynrds,  and,  aft^ 
aupplylng  tbe  amojnt  so  furnished,  there  re- 
mained 2.817  cubic  yards,  which,  by  reason  of 
the  breach  of  tbe  contract,  the  plaintiff  was 
prevented  from  delivering;  that  the  proflt 
which  could  have  been  made  on  such  balance. 
If  aecopted,  was  63  centa  percublc  yard;  and 
that,  by  reason  of  the  defendants*  refusal  to 
accept  the  same,  plaintiff  suffered  a  loss  of 
¥1,83l.o:>.  for  which  It  demanded  Jndfnnent 
The  deTondants,  after  denying  the  material 
allegations  of,  tbe  complaint,  allege,  in  sub- 
stance: That  on  March  13,  1893,  the  said 
plaintiff  stibmttted  to  them  a  proposition  In 
writing  In  substance  aa  foUowa,  to  wit: 
"PorUand,  Oregon.  Mardb  33,  U88.  BnUen 


Digitized  by 


<->r->      AMBBICAN  BRIDGE  ft  OONTBAOT  00.  «.  BTTLLEN  BBIDaS  CO.  189 


Bridge  Ool:  The  ludersieaed  witt  firafah  ftm 
crushed  rock  oa  acows  at  bridge  site  for  $1.35 
per  coble  yard,  measured  tn  balk  oa  bai^, 
and  aUov  7<Hi  twent7-foiir  bonr*  for  vnload- 
ing  eacb  alxty  cable  Tarda.  foitrB,  truly, 
AmericaB  Bridge  &  Oontrart  Oompaay,  by 
\y.  S.  Cbapinan,  Sec."  That  tJKy  accepted 
the  said  offer  on  the  day  followl^s  In  writing 
as  followa,  to  wit:  "Portiaud,  Ore.,  March 
14,  1893.  Tbe  A.inerlcan  Bridge  &  Contract 
Co.— Uentiemen:  Xoor  tetter  ot  the  ISth,  prb- 
(Kjsing  to  fnmiah  ns  cruabed  rock  oa  scows  at 
bridge  site  for  91.35  i>er  cubic  yard,  measured 
Id  bulk  on  barges,  and  allow  ua  tweoty-foiar 
hours  for  unloading  each  sU^  cuUc  yaida, 
has  been  received,  and  the  proposal  is  hereby 
accepted,  proTiding,  however,  that  the  erBifa- 
ed  Btoae  is  to  be  acceptable  to  tbe  engineer 
in  chai^  ot  bridge  construction.  Vonrs,  tru- 
ly. The  Bullen  Bridge  Co.,  J.  B.  WUiai< 
Agent."  That  in  purwiauoe  of  the  said  prop- 
oeitton  and  acceptance  thereof,  and  not  oth- 
erwise, the  plaintiff  famished  683  c«Mc  yards 
of  cmshed  rock  as  tn  the  coi^lalnt  stated. 
That  tbey  accepted  the  Baae,  and  paid  said 
piainticr  tbei^r  at  tbe  rate  of  il.3fi  per 
cubic  yard.  And  that  the  quantity  so  receiv- 
ed and  paid  for  was  ail  that  was  acoeptaUe 
to  the  englo«er  ot  the  said  bridge  commission, 
iB  cliarge  of  the  conatructkm  of  the  aald 
bridge.  The  plaintiff,  replying,  admitted  the 
making  and  acceptance  of  said  offer,  but  de- 
nied tliat  th^  coBBtltnted  the  contract  onder 
which  tile  material  was  dellTeted,  or  that 
the  amouBt  paid  waa  la  fall  or  any  satisfac- 
tion of  tbe  rock  foraisbed  the  defeadaats,  or 
that  the  QTUUitity  delivered  was  the  whole  ot 
said  rock  which  waa  acaq>table  to  said  engi- 
neer. The  issues  having  been  thus  joined, 
the  court,  nfoti  motlm,  gave  Jadgment  open 
the  pleadlagi  in  favor  of  dtfondaatSf  fron 
which  the  idalntUT  appeals. 

A.  H.  Ttamer,  fbr  appenant,  Bufos  Mal- 
lory,  for  reapoadentB. 

MOORB,  0.  J.  (after  0tatii«  the  facts). 
The  queatioD  presented  tor  considerattoa  by 
this  appeal  Is  wtiether  the  oflEer  aiul  acc^- 
ADce,  nader  the  aiiegatlons  of  tbe  plead- 
ings, constitute  tbe  entire  contract  between 
Uie  parties;  foi;  If  so,  no  ambiguity  appearing 
therein,  evidence  oatalde  the  writings  would 
be  Inadmissible  to  explain  tbe  turns  thereof. 
"A  contract,"  says  Mr.  Chief  Justice  Mar- 
shall. In  Stnrges  v.  Crownlnshield,  4  Wheat. 
197,  "is  an  agreement  In  which  a  party  un- 
dertakes to  do  or  not  to  do  a  particular  thing." 
Tested  by  this  definition,  it  will  be  observed 
tli.at  tbe  offer  and  Its  acceptance  do  not  oon- 
I  Btltute  an  undertaking  on  the  part  of  ^ther 
party  to  do  anything,  except  to  pay  and  ac> 
cept  ^lja&  per  cubic  yard  for  crushed  rodt; 
tor,  titers  b^ng  jm  obligation  to  deliver  or  ac- 
-ept  any  glvra  quantity  of  mat«*lal,  npon 
which  the  offer  to  pay  and  accept  depended, 
it  follows  that  there  waa  no  undertaking  to 
do  anythlaf,  and  hence  no  contract  existed 


between  the  parties,  If  It  nmst  depead  opom 

the  written  evklefkce  thereof.  But  the  fdaht- 
tlff  delivered,  and  the  defendants  accepted, 
S:^  cubic  yards  of  crashed  rock,  thus  dearly 
showing  that  some  contract  existed  between 
them,  and.  this  being  so,  the  question  is  nar- 
rowed to  a  consideration  of  whether  evidence 
aliunde  the  writings  Is  admlssihie  to  prove 
the  terms  of  such  contract 

The  rule  of  law  Is  settled  beyond  contro- 
versy that  parol  cootemporaneous  evidence 
Is  hiadmlssible  to  contradict  or  vary  the  terms 
of  a  valid  written  instrument  (1  tircenl.  Ev.  ) 
274);  but  this  rule  does  not  apply  in  cases 
where  a  part  only  of  tlie  contract  was  reduced 
to  writing  (Id.  |  281;  2  Pars.  Gont.  *5o3; 
Whart.  Ev.  f  1015).  In  Oobb  v.  Wallace,  6 
Cold.  o3Q,  the  defen^ats,  in  order  to  trans- 
port a  qoantltr  of  coal  from  HowesvHle, 
Ky.,  to  Nashville,  TeiMi.,  hired  plaintiff's 
baige,  agreeing  by  parol '  to  return  It  as 
soon  as  the  voya^  coald  be  made,  and  gave 
plalutiffVi  agent  a  writtm  memorandnm  to 
the  elTect  that  tbey  woold  pay  $3  per  day 
for  Ite  use  until  It  should  be  retnmed  In 
good  Older,  without  stating  therein  whe* 
this  shoold  be  done.  The  defendants,  after 
discharging  the  ooal,  retained  the  barge,  and 
used  it  In  transporting  wood,  and  when  re- 
turning It  to  pliUmtifl  U  was  seized  and  de- 
tained by  persons  lo  the  military  service 
«f  the  United  States.  In  an  action  to  re- 
cover Its  value  and  for  the  hire  thereof,  the 
trial  comt  charged  the  jury,  In  effect,  that 
under  tbe  contract  the  defendants  had  It  in 
their  option  to  say  when  the  contract  was  at 
an  end;  but,  so  long  as  they  paid  the  stipulat- 
ed hire,  they  might  contlnoe  to  use  it,  and  that 
the  contract  for  Its  use  would  not  terminate 
until  they  so  elected.  Tbe  court,  tn  revers- 
log  the  Judgment,  say:  "The  written  memo- 
randum in  this  case,  so  far  as  It  Includes  a 
contract.  Is  merely  an  sgreement  to  pay  for 
tbe  hire  of  the  barge  at  a  certain  rate  until 
she  should  be  returned  to  tbe  plaintiff;  and 
parol  evidence  of  the  circumstances  under 
which  and  tbe  purpose  for  which  It  was  hired, 
and  of  the  terms  of  the  previous  verlMl  con- 
tract as  to  tbe  length  of  time  during  wblcb  it 
might  be  retained  and  employed,  does  not 
contradict  w  vary  the  terms  of  tbe  written 
instrument."  In  Machine  Co.  v.  Holcomb,  40 
Iowa,  33,  it  waa  held  that  parol  evidence  was 
admissibte  to  prove  that,  upon  the  perform- 
ance of  the  conditions  of  a  written  lease  of  a 
sewing  machine,  which  provided  for  the  pay- 
ment within  a  given  time  of  an  amount  equal 
to  the  value  thereof,  the  title  vested  in  tbe 
lessee.  In  Keen  v.  Beckman,  611  iowa,  672, 
21  N.  W.  270.  tbe  plaintiff  brought  an  action 
to  recover  a  balance  all^d  to  be  due  upon 
the  foUowlng  Instrument  in  writing: 
Olayttn,  Iowa,  June  1,  1882.  RecelTed  of 
Mrs.  C  Keen  seven  hundred  dollars  mi  de- 
posit. In  currency.  [Signed]  Beckman  Bros, 
ft  Oo."  Tbe  defendants,  answering,  allied 
that  tbey  were  merchants,  and  that  the  moo- 
^  tor  wUeh  the  receipt  ma  glvan  had  ba«B 
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dqualted  with  them  tor  Hie  accommod&tlon 
of  the  plaintiff,  in  pmniance  of  an  oral  agree- 
ment to  ke^  It  In  th^  nle  -without  compen- 
aatlon,  or  any  rlffht  to  use  the  same;  tha^ 
while  so  bdng  kept,  their  safe  was  broken 
open  by  some  persons  miknown,  and  the  said 
money  fekmlonsly  carried  away,  without  any 
fault  or  neglect  on  their  part  A  demurrer 
to  this  answer,  upon  the  ground  that  It  set 
up  OS  a  defaise  a  pand  agreonent  altering 
the  written  contract,  haring  been  sustahied, 
the  court,  in  rereralng  the  Judgment  say: 
'It  Is  a  fandllai  rule  that  a  contract  may  be 
partly  reduced-  to  writing  and  partly  exist 
by  verbal  agreement.  In  smdi  a  case  the 
whole  contract  may  be  shown,  and  the  rale 
that  a  written  contract  cannot  be  varied  by 
oral  evidence  Is  not  vMated  by  the  Introduc- 
tion of  such  evidence,  showing  the  parts  of 
the  contract  not  reduced  to  writing." 

So,  too,  In  Peterson  v.  Ballway  Ck>.,  80 
Iowa,  92,  46  N.  W.  673.  it  is  held  that  parol 
testimony  is  admissible  to  show  the  terms 
of  an  agreement  evidoiced  in  part  1^  a  rail- 
road passenger  ticket  which  does  not  Import 
a  completed  contract  In  Steamboat  Go.  v. 
Brown,  54  Pa.  St.  77,  It  was  held  that  a  blU 
of  lading  was  on  its  face  but  a  memorandnm, 
and  not  in  form  a  contract  inter  partes,  and 
that  pand  evidence  was  admissible  to  Inter- 
pret the  terms  of  the  contract,  so  as  to  qual- 
ify the  tribunal  passing  upon  the  writing  to 
Interpret  ft  according  to  the  Intent  of  the 
parties.  In  Ntssen  v.  Mining  Co.,  104  N.  C. 
309,  10  S.  E.  512,  It  is  held  that,  where  it  1b 
found  as  a  fact  that  a  contract  was  partly 
In  writing  and  partly  oral,  parol  testimony 
Is  admissible  to  prove  the  oral  part.  "If 
the  iDBtniment,"  says  Dergan,  C.  J.,  in  West 
V.  Kelly's  Bz'rs,  19  Ala.  353,  "Is  perfect  and 
complete,— that  Is,  If  It  ctmtalns  the  entire 
contract,— then  the  rale  la  Inflexible  that 
I>arol  evidence  cannot  be  received  to  add 
another  term  to  the  written  Instrument,  or 
to  change  its  legal  effect  •  •  •  But  If  It 
be  apparent  that  the  instrament  In  writing 
contains  but  a  part  of  the  agreement  entered 
into  by  the  parties,  then  parol  proof  may  be 
received  to  prove  the  entire  contract;  other- 
wise, the  contract  could  not  be  brought  t>e- 
fore  the  court  •  •  •  But  the  parts  of  the 
agreement  proposed  to  be  proved  by  x>arol 
must  not  be  Inconsistent  with  or  repugnant 
to  the  Intention  of  the  parties  as  shown  by 
the  written  Instrument;  for  to  receive  parol 
proof  of  a  part  not  reduced  to  writing,  which 
is  directly  repugnant  to  the  Intention  of  the 
parties  as  expressed  In  the  written  instra- 
ment,  would  at  once  annul  the  rule  that 
parol  evidence  cannot  be  received  to  contra- 
dict or  vary  the  terms  of  a  written  agree- 
ment" In  Machine  Go.  v.  Anderson,  23 
Minn.  S7,  the  defendant  gave  to  the  plalntllT 
a  written  Instrument  adcnowledglng  the  re- 
ceipt of  a  sewing  Jiacblne,  tools,  etc.,  which 
were  to  be  returned  upon  demand,  but  until 
such  demand  was  made  the  defendant 
agreed  to  make  coialn  payments  and  to 


take  good  care  (tf  the  machine.  Tb»  defend- 
ant having,  npou  dcanand,  refused  to  deliver 
to  plaintiff  the  machine  and  other  articles, 
an  action  was  brought  to  recover  the  aamo, 
at  the  trial  of  which  it  was  claimed  by  idaln- 
tiff  that  the  writtm  memorandum  conatl- 
tnted  the  contnwt  between  the  parties,  ud 
was  the  exclusive  evidence  of  their  rlghte  In 
respect  to  the  subjeet-matter;  but  it  was 
that  the  defoidant  might  show  parol  evi- 
dence the  natnre  of  the  oral  agreemrat  nt 
which  the  writtoft  memorandnm  ftmned  but 
a  uart  "The  rule,"  says  Harrison,  in 
Slvecs  T.  Sivers,  97  CaL  SIS,  32  Fae.  B72, 
'Vhldi  excludes  evidence  affecting  the  terma 
of  a  written  instrumoit,  does  not  apply  when 
the  parties  have  not  hicorporated  into  the 
Instrument  all  ot  the  terms  of  their  agree- 
meat,  and  wh«i  the  evidence  offered  or  the 
agreement  sought  to  be  proved  Is  not  Incoa- 
slst«it  with  the  teama  embodied  in  the  In- 
Btrament  EMdence  of  a  contemporaneous 
oral  agreement  as  to  any  matter  upon  whl<^ 
the  instrnment  Is  silent,  sjUI  which  la  not 
inconsistent  with  its  teeam,  cannot  be  said 
to  contradict  or  vary  the  terms  of  the  writ- 
ten instrument"  In  Church  v.  Proctor,  13 
O.  O.  A.  426.  Ot!  Fed.  240,  the  parttea  ottered 
into  a  written  agremrat  which,  so  far  as 
It  relates  to  the  matter  In  dispute,  is  as  toi- 
lows:  "Tiverton,  B.  I.,  Aug.  3,  1888.  We 
agree  to  pay  Joseph  Ghurch  &  Oo.  for  what 
menhaden  they  laud  at  Still's  wharf,  Tiver- 
ton, R.  I.,  $1.00  per  barrel,  cash  on  demand. 
•  •  •  J.  O.  Proctor,  Jr."  "Tiverton,  B.  J., 
Aug.  3,  1S8S.  We  agree  to  furnish  m«ibaden 
to  J.  O.  Proctor,  Jr.,  alongside  Still's  wharf, 
Tiverton,  R.  I.,  at  $1.00  i>er  barrel,  from  now 
until  he  gets  through  sUverlng  for  the  year 
1888.  Joseph  Church  *  Co."  In  an  action 
to  recover  damages  for  an  alleged  breach  ot 
the  agreement  It  was  contended  In  the  trial 
court  that  the  written  contract  did  not  con- 
tain the  entire  oral  agreement  between  t&e 
parties,  and  evidence  was  Introduced  tending 
to  show  that  Church  &  Co.  had  agreed  to  de- 
liver at  least  100  barrels  of  menhaden  on 
each  day  during  the  slivering  season  of  1888. 
Mr.  Justice  Aldrich,  In  reviewing  the  judg- 
ment on  appeal,  says:  "We  think  the  writ- 
ings, taken  together,  constitute  a  complete 
legal  engagement  and  that  evidence  of  an 
express  oral  agreement  betwera  the  parties 
at  an  earlier  day  was  Incompetent,  for  the 
reason  that  it  reads  into  the  written  con- 
tract an  element  not  necessarily  a  part  there- 
of. It  seems  to  us  that  the  writings  consti- 
tute one  of  those  common  agreemente  where- 
by one  person  agrees  to  sui^ly  for  a  stated 
price,  and  another  person  agrees  to  buy,  all 
the  articles  in  a  certain  line  required  for  his 
family's  use  or  for  his  business  during  a  cer- 
tain period.  Such  a  contract  Is  not  Indefi- 
nite, for  the  reason  that  the  requirements 
of  the  family  or  buslne&s  may  be  approxi- 
mately known,  and  the  quantities  are  to  be 
determined  by  the  reasonable  demands  <tf 
such  ftuntly  or  business.   By  the  terms  oi 
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tlK  contract  expressed  in  writing,  Ghnicb  A 
Oo.  In  rifect  agreed  to  deliver,  and  Froctor  In 
effect  agreed  to  recelTe,  sucb  quantities  of 
menhaden  as  might  be  reasonably  required 
bj  ills  business,  to  be  dellTered  and  received 
during  the  period  and  at  the  place  and  price 
designated  in  the  contract.  Proctor  was 
aot  bound  to  recelr^  and  Church  &  Co.  were 
not  bound  to  delivn',  more  than  was  reason- 
ably required  by  the  boslness  to  which  the 
contract  had  reference.  From  the  nature  of 
the  subject-matter  to  which  the  contract  re- 
lated, the  quantity  was  necessarily  uncertain. 
Proctor's  requirements  were  subject  to  the 
fittctnations  incident  to  the  season  and  th*) 
demands  of  the  market,  and  Church  &  Co/s 
catch  was  subject  to  the  weather  and  other 
clients  of  uncertainty  Incident  to  their  en- 
terprise. The  undertakings  of  the  parties, 
therefore,  like  all  contracts  of  this  character, 
were  subject  to  the  contingencies  wtilch  ordi- 
narily affect  catching  and  using  fresh  tisli. 
Interpreting  the  writings,  therefore,  with  ref- 
erwiee  to  the  subject-matter,  and  the  under- 
stood situations  of  the  parties,  the  contract 
vas  complete  on  its  Csce,  in  the  sense,  of 
course,  that  It  was  as  complete  as  contracts 
regulating  undertakings  of  this  character  can 
well  be  made.  The  meaning  was  that  one 
of  the  parties  should  receive  such  quanti- 
ties as  his  business  required,  and  the  obliga- 
tion of  the  otber  party  was  to  answer  such 
requirements,  but  in  no  event  to  exceed  th^r 
catch,  as  their  undertaking  was  subject  to 
the  contingencies  ordinarily  Incident  to  an 
Miterprlse  of  the  character  of  that  In  which 
Church  &  Go.  were  engaged.  In  such  sense, 
the  contract  was  a  complete  obligation,  and 
evidence  of  a  prior  oral  agreement  to  deliver 
daily  a  q;>ectflc  ao&ntlty  of  fish  was  Incon- 
sistent with  Iti  meaning,  and  therefore  in- 
competent." 

If  the  offer  and  acceptance  In  the  case  at 
bar  constitute  a  complete  contract,  and  the 
rule  announced  in  the  preceding  case  be  ap- 
plicable thereto,  the  plaintiff  agreed  to  fur- 
nish and  the  defendants  to  accept  such  an 
amount  of  crushed  rock  as  might  be  neces- 
sary to  complete  the  concrete  dlllng  of  the 
piers;  and,  as  an  issue  was  made  upon  the 
quantity  required  for  that  purpose,  the  court 
erred  In  rendering  Judgment  on  the  plead- 
lujs.  But,  if  the  writings  constitute  a  part 
only  of  an  oral  agreement  entered  Into  be- 
iween  the  parties,  parol  evidence  was  ad- 
missible to  prove  the  terms  and  conditions 
of  that  part  of  the  agreement  not  embraced 
within  or  In  conflict  with  the  offer  and  its 
acceptance,  and  hence  the  judgment  com- 
plained of  was  erroneous.  See  the  compila- 
'ion  of  anthorities  on  this  subject  In  the 
notes  to  Ferguson  v.  Rafferty  (Pa.  Sup.)  <J 
Lawy.  Rep.  Ann.  33;  s.  c,  18  A«.  484. 

A  party  to  a  contract  Is  entitled  to  recover 
from  the  party  who  violates  It  an  amount  In 
damagoa  equal  to  the  profits  he  would  have 
made  by  the  performance  of  the  agreement, 
the  measiuv  of  which  la  the  difference  be* 


tween  the  contract  iHice  agreed  ujxn  and 
what  tt  wonld  hare  coat  the  party  to  p^Awm 
his  obligation.  1  Suth.  Dam.  (2d  Ed.)  |  (fit; 
Morrison  v.  Lovejoy,  6  Minn.  224  (Oil. 
V.  S.  V.  Speed,  8  WaU.  77;  Hoy  v,  Gronoble, 
34  Pa.  St.  9;  Masterson  v.  Hayor,  7  HUl,  61. 

When  a  contract  consists  of  an  oral  agree- 
ment a  part  of  which  only  has  been  reduced 
to  writing.  It  Is  proper  to  allege  In  the  com- 
plaint, as  a  basis  for  the  recovery  of  dam- 
ages resulting  from  its  breach,  the  execution 
of  a  parol  agreement.  4  Euc.  PL  &  Prac. 
922;  Railway  Co.  v.  Reynolds,  118  Ind.  170, 
20  N.  B.  711.  Having  complied  with  this 
rule,  the  action  cannot  be  defeated  by  setting 
out  copies  of  that  part  of  the  agreement 
which  is  In  writing.  It  follows  that  the 
judgment  Is  reversed,  and  the  cause  remand- 
ed for  trial. 


HABBIS  V.  HABSCH. 
(Supreme  Oonrt  of  Oregon.    Sept  21,  1880.) 
Taxatio»— Statotb  Chanqiko  EpriOT  or  Tax 
Dbbd  as  Etidbnob  —  Reoolabitt  or 

ASSBSSXSNT— APPKAU 

1.  Hill's  Ann.  Laws.  |  2828,  making  a  tax 
deed  prima  Cade  evidence  only  of  title  In  the 
grantee,  when  by  a  former  statute  it  was  made 
conclusive  of  the  regularity  of  the  assessment 
and  levy,  except  In  certain  cases,  relates  only  to 
a  matter  of  evidence,  and  does  not  impair  the 
obligation  of  the  CDotract  between  the  state  and 
a  purcliaser  who  bought  lands  at  tax  sale  before 
Its  passage,  but  rec^ved  the  deed  therefor  after- 
wards. 

2.  Where  land  was  assessed  under  Deady  ft 
Lane's  Code,  p.  750,  §  7,  which  authorizes  its 
assessment  when  owned  by  one  person  and  oc- 
cupied by  another,  in  the  name  of  either  owner 
or  occupant,  the  introduction  of  a  tax  deed, 
which  is  prima  facie  evidence  of  the  regularity 
of  the  assessment  raises  a  presumption  that  the 
person  to  whom  it  was  assessed  was  either  the 
owner  or  occupant,  whidi,  however,,  is  overcome 
by  a  finding  that  another  person  was  the  owner 
and  in  the  actual  possession  when  the  sssess- 
ment  was  made;  and  the  assessment  In  that 
case  is  void. 

3.  Where  a  anestion  which  is  not  pot  in  Is- 
sue by  the  pieaoings  becomes  Imiwrtant  as  bear> 
ing  on  the  iesuea  to  be  determined,  a  finding 
thereon  by  the  trial  court  should  be  requested, 
and  an  exception  saved,  if  refused,  else  the 
failure  to  make  a  finding  cannot  be  reviewed  on 
on  appeaL 

Appeal  from  circuit  court,  Multnomah  coun- 
ty; H.  Hurley,  Judge. 

Action  by  M.  M.  Harris  against  Cliarles 
Harsch.  Judgment  for  defendant  and  plain- 
tiff appeals.  Affirmed. 

B.  B.  Watson,  for  appellant  W.  Y.  Mas- 
ters, for  respondent 

WOLVBRTON,  3.  This  Is  an  action  to  re- 
cover possession  of  lot  8  and  the  north  half 
of  lot  7,  block  112,  St^hens'  addition  to  East 
Portland,  Or.  Each  party  thereto  alleges  that 
he  is  the  owner,  and  entitled  to  possession. 
The  defendant  further  alleges  that  plaintiff's 
claim  to  said  premises  is  based  upon  an  al- 
leged tax  sale,  and  ttiat  said  sale  is  Invaik). 
Upon  filing  his  answer,  he  paid  into  court  the 
sum  of  $10.50>  the  supposed  amount  of  the 
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fu  pftM  by  HslBtlff  M  p«gl— ef  st  said  tu 
sale,  iBclodlBff  kiieveM  and  cost  of  tte  tax 
certlQcate  aod  deed.  A  trial  being  bail  wltb- 
oat  tbe  iDtwreDtlMi  of  a  Jvcy,  the  court, 
among-  others^  made  tb*  foUawliig  Oadlags: 
'^1)  That  between  tbe  6tb  day  o£  April.  IVtO, 
and  tbe  l&tb  day  of  Febniarr,  imi,  BarrfeU 
B«iiDett  was  tbe  owner  to  fee  sUoftle  of  tota 
seven  (7)  aad  elgttt  (S)  in  block  Dumbeicd  one 
buDdred  aad  twelve  (112)  tB  Stepbens'  addi- 
tion to  tbe  city  of  Bast  Portland,  Multooniab 
comity,  C^^oo.  (2)  Tbat  for  tbe  state  and 
coanty  taxes  for  tbe  year  1881  said  lots  serven 
and  dgbt  were  Uated  and  assessed  by  tbe 
assessor  of  MTdtnomab  coraty,  Oregoa,  foi 
tbe  purposes  of  taxatloa  upoo  tbe  assesaneni 
ndl  for  said  year.  In  tbe  name  of  Erastus 
Bennett,  and.  said  lots  were  not  separately  as- 
sesaed,  but  were  assessed  together  at  tbe  sum 
of- $175,  and  ImproTesaattts  (75,  and  no  sepa- 
rate valuation  of  either  lot  was  made  in  said 
assessment.  (3>  That  at  tbe  time  of  said 
aasessmeiLt  Harriett  Bennett  was  the  owner 
and  In  tbe  actual  possession  of  said  lots  seven 
and  eight."  Other  findings  Coilow,  showing 
tax  sale,  the  UHnaace  of  a  certitk:ate  and  deed 
to  plaintill.  tbe  tender  Into  court  by  defend- 
ant of  the  amount  of  tax  paid  by  plaintfff, 
with  interest,  etc.,  and  tbe  soecesslon  of  de- 
fendant to  the  tUle  of  Harriett  Bennett.  An 
a  ctwehision  of  law  It  was  foand  that  tbe 
tax  deed  waa  void,  and  that  plaintiff  bad  no 
title  or  biterest  In  tbe  piemisest,  but  tbat  tbe 
defendant  was  tbe  owner  in  fee,  and  judg- 
ment followed  for  defendant  The  case  was 
beard  here  upon  the  abstract,  which  purporta 
to  contain  all  the  evidence  offered  or  admitted 
at  the  trial  except  a  tax  deed  and  a  certltied 
copy  of  the  assessment  roll,,  filed  as  exhibits. 

Krror  U  ];ffedkated  of  tbe  court's  deduction 
as  a  coDcIaalon  of  taw  froa  ftndtngs  o<  fact  2 
and  3  tbat  tbe  assessment  of  lots  7  and  8  as 
a  single  parcel  and  In  the  name  of  Erastus  Ben- 
nett, Instead  of  Harriett  Bennett,  tbe  owner, 
rendered  the  tax  sale  and  deed  void.  At  the 
oDtset  plaintiff  contends  tbat  tbe  tax  deed  Is 
conclusive  of  the  regularUy  of  the  assessment 
and  levy,  except  tbat  It  may  be  shown  there 
was  (1)  fraud  In  the  assessment,  and  (2)  tbat 
no  part  of  the  tax  was  levied  or  assessed  upon 
tbe  property  st^d;  and  in  snpport  of  this  con- 
tention cites  section  6  of  tbe  act  of  December 
18,  1865,  beh^  section  90.  pp.  7^7,  768,  Deady 
&  Lane's  Code.  This  statute  was  so  amended 
February  21,  1887,  as  to  make  a  tax  deed 
prima  fade  evidence  only  of  title  in  the  gran- 
tee. Hill's  Ann.  Laws  Or.  I  '£S2ii.  Tbe  sale 
of  the  premises  was  made  June  23,  l£»62,  fur 
ddinqueot  taxes  of  1881,  and  the  deed  there- 
to on  July  16,  imo.  Tbitt  tt  appears  that 
pJalntllTs  purchase  waa  aiade  while  the  old 
statute  was  In  force,  but  the  deed  under  whlcb 
he  claims  was  not  executed  tmtU  after  the 
amendment  had  taken  effect,  ihe  point  Is 
made  tbat  plalntifTs  purchase  at  the  tax  sale 
constituted  a  contract  with  the  state,  and  tbat 
in  pursuance  thereof  bis  title  is  protected  by 
the  conduBlve  preaumptlonB  Incident  to  a  deed 


execotod  undsr  tte  ad  e(  isas.  uA  that  ef  • 
fbct  riieuld  Mt  be  gtvcn  to  tbe  mitmetraeaa 
act  of  1887,  as  tt  wooM  ofierate  a*  an  Impalr- 
■lent  ef  neb  eeatract  to  eoDtiaveiitlan  of  tiM 
ftiurteciitb  ameMfanait  «€  the  eoDatitatkHi  oi 
the  United  States,  wUcb  fkrUds  tlie  state  -to 
deprive  any  person  sf  property  wfOoot  dne 
pvoccss  of  law."  But  the  poln*  la  dtrectly^  de- 
elded  In  Strode  v.  Wa«her,  17  Or.  50.  1&  Pae. 
ftai,  against  the  eontaUlon,  open  two  grouada: 
First,  that  tbe  statate  ml  VUa  waa  a  HiiUlty, 
because  tbe  lestslature  was  wttboot  conofietent 
power  to  make  a  tax  deed  coneiustTe  evidesjce 
of  tbe  perConoance  of  any  act,  or  of  tbe  ex- 
istence of  any  tact  esBoitlal  to  tbe  dne  as- 
aesament  of  proper^  and  tbe  levy  of  a  tax 
tbcteoa;  and,  second,  tbat  tbe  aiaeedizMat  at 
1887  does  not  impafa-  tbe  obUgatlos  of  audi 
csatzaets  aa  arise  from  poiebasea  at  tax  aales 
made  prior  tbezetav  bat  aimvly  cbangea  tbe 
rale  of  evidence  tooeblog  the  estaUtsbmentof 
tbe  regidarlty  of  the  saaesanient  and  levy. 
TblB  gnesttcoi  dliposed  of,  tet  «B  conrtder 
wbetber  tbe  oonciuslans  of  Jaw  aze  dedndUe 
from  tbe  fladiogs  of  fact.  Tbe  finding  tbat 
Harriett  Bennett  waa  the  owner  and  In  tbe 
aetaaJ  posseaskB  la  eqraliraleBt  to  a  fiadlaff  thai 
•be'  la  betb  tbe  owaer  and  oecnpant.  Bvnr. 
IHct.;  Hussey  v.  Bmitk,  1  LTtab,  12»;  C\ty  of 
Bangor  v,  Bawe,  57  Mc.  480.  Tbe  statute  In 
force  at  tbe  ttane  of  tbe  asMssment  (aectkin  7, 
p.  7S0,  Deady  &  Lane'a  Code)  prarUed  tbat 
"land  owned  by  «ie  pcracta  and  occopted  by 
another  may  be  aweased  In  tbe  name  of  tbe 
«<Hnec  or  oecnpaat"  It  is  claimed  for  tbds 
statute  tbat  where  tbe  wtfe  bi  tbe  ewner  of 
real  property,  and  tiie  husband  la  living  with 
bar*  amd  t*  In  the  actual  peoecasion  ani  maa- 
agemcnt  of  sucta  property,  tt  Is  sufflcient  to  as- 
sess tt  Im  the  name  of  the  basbond,  aa  be  la  aa 
occiqiant;  and  there  la  authority  in  avi^iert 
the  proposition.  See  Classing  v.  Ansea,  37 
Wis.  645s  and  Bnoa  v.  Bemis,  «1  Wis.  «5S. 
21  N.  W.  812.  But  tbe  qiKstlM  dees  not 
arise  here.  Tbe  findings  show  tbat  tbe  lota 
were  sesesaed  in  the  name  of  Erastaa  Bennett, 
and  that  Harriett  Bennett  waa  tbe  owx»er.  and. 
la  effect  the  oecapaat  also;  bnt  It  does  not 
appear  therefrom  ttiat  Elrastns  and  Harriett 
were  hnsband  and  wife,  nor  tnat  Krastus  was 
tben  la  tbe  actual  poasession  or  occupancy  aa 
well  as  Harriett,  althoagh  the  evidence  con- 
tained in  tbe  abstract  tends  strongly,  and  pet- 
baps  condualvely,  t»  the  establishment  of  sacb 
facta.  The  Intendment  of  seetkn  2823,  sopra, 
bowever,  raises  a  presumption  with  tbe  exe- 
eutioa  and  delivery  <^  the  deed  that  tbe  as- 
acssmefit  and  levy  were  duly  and  regnlariy 
made,  and  all  In  accordance  with  law.  This 
would  imply  that  the  property  was  listed  or 
assessed  eltber  in  tbe  name  of  the  owner 
occupant,  the  owner  being  known,  and  that 
Erastus  Bennett  possessed  one  or  tbe  other  of 
these  needful,  qnallflcations.  The  court  has 
found  tbat  Harriett  Bennett  waa  at  the  time 
the  owner  in  fee,  which  and«ilftbly  jKcciudes 
tbe  Idea  that  Erastus  Bennett  beld  la  tbe  same 
capacity,  and  therefore  ttladebunalned  tbat  be 
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was  not  the  owner.  The  praramptlon  remains 
that  be  was  the  occapoDt,  sua,  being  sbom  of 
Its  aJtemailTe  aspect.  Is  perhaps  Btrragthened. 
at  least  Its  bearing  Is  definitely  located,  ao  that 
It  must  be  regarded  as  carrying  wltb  it  the  full 
weight  of  prima  fiide  eatabUshment  But  we 
think  the  incenunpttoo  Is  arcrcome  hy  the 
court's  fining  that  Haniett  Bennatt  was  Id 
the  actnal  poaseaskm,  ond^r  the  maxim,  "Ex- 
pressio  anluaexehiBioaltei1as,"thus  excluding 
the  idea  tbat  Eiaatos  waa  the  occopant.  Thte 
n>iu1en  the  asseasmant  Told,  as  it  appears  not 
to  have  been  made  la  ttie  name  of  either  the 
onmer  or  occupant  The  eoarfa  cencluitton  of 
law  that  the  deed  Is  void,  and  defendant  the 
owuer  of  the  premiseet  la  therefore  a  l^itlmate 
deduction  ttom  Its  flndlngs  of  Out,  asd  It  can 
maka  no  dUEerence  that  the  court  may  have 
regarded  the  assessment  Totd  by  reason  of  the 
two  tots  not  having  been  separately  aaseasecl. 
Hence  it  Is  nnneceasary  to  discuss  the  latter 
proposition  here. 

PlalntUr  made  a  retinest  of  the  eonrt  to  find 
that  be  was  the  owner,  and  entitled  to  posses- 
BioD.  This  la  a  cmcluelon  of  law,  and  It  Is 
plain  that,  tf  the  court's  conchnioo  was  prop- 
er, tills  caw  coold  not  be  approTed.  In  erd» 
to  present  tte  question  upon  the  record,  it 
would  have  been  pertinent  to  have  requested 
the  court  to  ftnd  tbat  EIrastns  Bennett  was  the 
husband  ot  Harriett,  and  was  also  In  the  actnal 
possesjdoa  em  the  occopant  of  the  premtsea, 
wfalcfa.  if  vefnsed,  an  axception  could  bars 
been  BSTtd,  and  the  actlim  of  the  court  In  tliis 
regard  ass^ad  a»  error.  The  Beceastty  far 
such  a  flndh^  Is  not  suggesixd  by  tbs  tesnes 
made  by  the  pleadings,  and,  tf  deemed  essen- 
tial to  a  fan  determination  of  the  cause  pre- 
banted  by  the  teetlmony  and  proofs  offered  and 
admitted,  the  ivoper  practice  seems  to  be  to  re> 
quest  the  court  to  make  aueh  flndtags  of  fact 
as  are  deemed  Important  for  »  preeentatlon  of 
the  qocsbODs  inrrfved,  and  then,  by  saving  ex- 
ceptions to  the  rulings  toucUng  them,  erro 
uitty  ba  aasigned  here;  otherwise  the  action  of 
the  coort  below  Is  not  reviewable,  for  the  Twy 
good  reason  ttiat  ft  has  never  had  Uie  oppor* 
t unity  of  passing  upon  the  questions  mooted 
here  for  the  first  time.  Hk&Un  v.  McCIear, 
IS  Or.  137.  22  Pac.  1057:  Noland  t.  Bull,  24 
Or.  4S1,  33  Pac.  083;  Irrigation  Go.  t.  Barn- 
hart  23  Or.  38»,  30  Pac.  37;  Tatum  Masale 
(Or.)  44  Pac.  4M;  and  Moody  t.  Richards  Oust 
decided)  4S  Pac.  777.  Let  an  eidar  be  mtunA 
ifflrmlns  the  judgment  bdow. 


DALT  T.  LABSBN. 
(Supreme  Gonrt  of  Oregon.    Sept  21,  1S90.) 

AaSDMPSIT— PlHDlXOa— SOMICISNCT. 

In  ao  action  by  an  aSHignee  it  was  alleged 
that  his  sBRignor.  at  the  special  request  ot  de- 
fendant perfoimH  worlt  for  defendnnt  of  a  cpr- 
tain  valne.  and  that  befwe  the  brlDKing  of  the 
action  such  claim  was.  duly  atisigned  to  plaintiff. 
The  answer  controverted  every  allegation  of  the 
cumplafitt.  The  court  found  mprely  that  the 
cbim  was  rciaesented  by  a  time  dm^  Issued  1^ 


def«idant  which  was  duly  aasigned,  and  that 
defendant  waa  liable  thereon.  BiU^  uat  to  sup- 
port a  judgment  for  plaintiff  these  should  have 

been  further  findings  that  the  work  waa  pef> 
formed,  and  that  it  was  done  at  defendant's 
reqaest  and  was  itf  the  valne  alleged. 

Appeal  from  circuit  court,  Multnomah  coun- 
ty; B.  D.  Shattuck,  Judge. 

Actkm  by  P.  A.  Daty  against  E.  S.  Lar^ 
aen  on  assigned  claims  for  work  and  labor. 
Prom  a  Judgment  tn  favor  oC  plaintUI,  de- 
fendant appeals.  Reversed. 

Milton  W.  Sndth,  for  a]n»eUaat  Georsa 
W.  Baxea,  tot  raspcmdent 

WOLYERTON,  J.  The  complaint  herein 
contains  27  sepamte  causes  of  action,  all 
similarly  stated.  Tbe  defeaiac  to  each  vt  said 
causes  set  up  In  the  answer  Is  also  of  a  like 
nature,  so  that  it  wUi  only  be  necessary  lo- 
an underatandJng  of  the  case  to  summarise 
the  pleodlnsB  (tf  a  alnele  cause.  By  the  com- 
plaint In  the  one  selected  It  Is  set  forth,  in 
effect  that  between  the  let  and  the  24th  days 
of  July,  ISS^,  one  Joe  Barbara,  at  the  spe- 
cial instance  and  request  of  defendant  per- 
formed woriE,  labor,  aaud  services  on  his  (de- 
fendant's) contiact  to  dig  and  coostruct  an 
Irrigating  ditch  or  canal  and  to  cl^r  certain 
lands  In  Wasco  county.  Or.,  of  the  reasonable 
value  of  $10.50.  no  part  of  whkA  sum  has 
been  paid  except  $3.83,  leaving  a  balance  due 
ftwm  defendant  to  Baiiiara  of  $7.17;  that 
before  the  bringing  of  this  acUon  the  last- 
named  sum  and  claim  was  t<a  a  valuable  con- 
sideration duly  assigned  to  plaintiff.  The  an- 
swer conslats  of  denials  only,  and  controverts 
each  and  erexy  allegation  of  the  complaint 
Trial  waa  had  before  the  court  without<a  Jury, 
which  made  but  two  findings  of  fact  The 
first  is,  in  effect  that  the  assignment  of  four 
of  liie  dainia  was  not  properly  evidenced; 
hence  the  plaintiff  was  without  title  thereto. 
By  the  second  the  court  finds:  "That  the 
following  claims  were  duly  Issued  by  the 
agents  of  the  defendant  and  properly  In- 
dorsed and  transferred  to  the  plaintiff  by  the 
parties  to  whom  they  were  issued,  and  there- 
tore  the  said  defendant  Is  liable  tor  the  sev- 
eral amounts  due  oa  the  said  followiuf 
cLaima,  to  wit: 

Ho.        Nairn.  Connt«ralfni«d  br  Anosnt. 

i.  K.  S.  Bnrlln^iiMi.     J.  H.Crawturd.._»_...960  00 
S,  B.  8.  BorltDfiraine.     J.  H .  Cra«ford,....„„„  W  00" 

—Then  follow  14  oOier  nantes,  with  the 
name  of  the  person  by  whom  countersigned 
and  the  amo'.int  of  each  claim,  making  a  t»- 
tal  of  $731.58.  Prom  this  finding  the  court  de- 
duces the  following  conclusion  of  law:  That 
the  plaintiff  hi  entitled  to  a  Jadgment  against 
the  defendant  foe  the  sum  of  $731.38,  and  for 
coats  and  dlsbnisementB  of  the  action.  Judg- 
ment waa  rendered  accordingly,  and  the  de- 
fendant appeals. 

There  la  but  one  question  in  the  case,  and 
that  is,  do  the  findings  support  the  Judgment? 
We  think  not  Tlie  several  causes  of  action 
are  tor  woA  and  labor  done  and  performed  at 
the  Instance  and  requestof  the  defendant,  an<t 
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tbe  statement  of  each  contains  all  the  allega- 
tiona  neceaaary  to  a  recoveir  upon  an  Im- 
plied contract  These  were  all  controverted 
by  the  answer,  and  the  findings  of  fact  ajioald 
have  been  aa  broad  as  the  material  losaes 
made  by  the  pleadings.  Drainage  Dlst  No. 
4  T.  Crow,  20  Or.  535,  26  Fac.  845;  Pengra 
T.  Wheeler,  24  Or.  539,  34  Pac.  854;  Jameson 
T.  ColdweU,  25  Or.  205,  35  Pac.  245;  and 
Moody  V.  Richards  (Just  decided)  45  Pac.  777. 
The  court  below  seems  to  hare  treated  the 
action  as  based  upon  tbe  so-called  "time 
<Aed£S,"  and  finds  that  they  were  duly  is- 
sued, etc.,  but  the  plaintiff  does  not  count  up- 
on tbese  checks.  They  are  evidence  of  in- 
debtedness, and  no  doubt  arose  out  of  the 
transactions  which  plaintiff  sets  up;  yet  it 
Is  not  dedudble  from  the  fact  of  their  Issu- 
ance that  the  alleged  work  and  labor  was 
done  and  performed,  or  that  it  was  so  per- 
formed at  the  Instance  of  defendant,  all  of 
which  plaintiff  was  called  upon  to  prove  In 
establishing  the  Implied  contract  to  pay  the 
reasonable  worth  of  such  services,  as  well  as 
to  produce  evidence  from  which  its  value 
might  be  determined.  These  are  facts  to  be 
eatabllBhed  In  inritom,  and  It  was  therefore 
Incumbrat  upon  the  coui't  below  to  make  Its 
findings  respecting  them  so  that  the  law  may 
be  applied  and  Judgment  entered  accordingly. 
Let  an  order  be  entered  reversing  the  Judg- 
ment, and  remanding  the  canae  for  taitbet 
proceedings. 


FIORB  V.  LADD  at  aL* 

(Supreme  Court  of  Oregon.    Sept  21.  1896.) 

Action  Prbhaturblt  Bkouoht— Waitbb  or  Ob- 
XBcnoN—  BviDB5ca  — Cohpbtbiigt  — 

AMBXDHBirT  OW  VbbDIOT. 

1.  Pleading  to  the  merits  is  a  walw  of 
objection  that  the  action  la  prematurely  brought 

2.  In  an  action  agaisst  a  banking  partnership 
on  a  certificate  of  depoait,  in  which  there  was 
a  plea  of  payment  the  evidence  showed  that  >'ft- 
er  the  money  had  been  paid  on  the  certificate  to 
a  third  party,  witness  held  a  conversation  con- 
ceruiog  tlie  matter  with  one  of  defendants,  who 
referred  witness  to  the  receiving  teller  for  the 
particulars,  and  that  witness  went  to  the  tell- 
er's window,  and  held  a  conversation  with  some 
person  at  that  officer's  desk,  who  assumed  to 
be  teller  of  the  bnnk.  and  to  know  all  about  the 
transaction  in  suit  Hdd,  that  whether  such 
person  was  the  teller  who  iesued  the  certificate 
of  deposit  was  a  question  for  the  jary,  and,  ac- 
cordingly, evidence  of  the  conversation  held  with 
him  was  competent,  although  witness  could  not 
positively  identify  him  as  the  person  who  issued 
the  certificate. 

3.  Under  Hill's  Code,  S  217,  which  i»ovides 
that  when  the  verdict  is  for  plaintiff  in  an  ac- 
tion to  recover  money  "the  jury  shall  also  assess 
the  amount  of  the  -recovery,*'  where  a  verdict 
has  been  retuned  by  a  Jury  which  expresses 
their  intention  in  legard  to  the  amount  recover- 
ed, and  they  have  been  discharged,  the  court  is 
powerless  to  amend  it  as  to  amount,  however  er- 
roneous it  may  be. 

Appeal  from  clnnilt  court  Multnomah  coun- 
ty; K.  D.  Shattudi,  Judge. 

Action  by  Saverlo  Flore  against  W.  M.  Ladd 
and  others.    From  a  Judgment  In  fitvor  of 

I  Rehearing  pending; 


plaintiff,  defoidanta  appeaL   Modified  and  af- 
firmed tm  conditicHi. 

Geo.  H.  wniiama  and  S.  B.  linthlcom,  for 
a^eUanta.   B.  B.  Wataon,  tot  respfmdait 

BBAN,  J.  This  actl<»i  waa  commenced  oo 
the  8tb  day  of  NEay,  1891.  against  W.  &.  Ladd 
and  W.  M.  Ladd.  bankers  doing  businoea  u 
Ladd  A  Tilbm.  for  the  recovery  of  the  stm 
of  9800.    The  complaint  avers.  In  substance, 
that  on  AprU  13,  ISOl,  plaintiff  deposited  with  < 
defendants  fSOO;  that  they  thereopon  issaed 
to  liim  a  certificate  of  depodt  therefor,  pay- 
able In  three  months,  on  return  of  the  certifi- 
cate; that  on  tbe  same  day  defendants  wrong-  ^ 
fully  obtained  possession  of  said  certificate, 
and  wrongfully  paid  and  canceled  the  same; 
tbat  plaintiff  was  the  owner  thereof  at  ttie 
time,  and  never  Indorsed  it  or  received  pay- 
ment therefor;  that  on  April  20tb  he  donand- 
ed  of  defendants  the  said  sum  of  but 
they  refused,  and  still  tefose.  to  pay  or  ddiva 
the  same,  or  any  part  thereof,  and  that  that 
Is  due  and  owing  to  the  pialntiffl  from  the  de-  , 
fendants  the  som  of  %SO0,  with  Interest  from 
tbe  20th  of  April,  1891,  at  8  p«  cent  per  sn- 
num,  for  which  Judgment  Is  demanded.  The 
answer  denies  the  material  aUegatlona  of  the 
complaint,  except  the  receipt  of  the  money,  and 
plaintiff'B  demand  therefor,  and  sets  np,  as  a 
further  and  separate  defenae,  matter  which 
goes  to  the  merits,  but  which,  for  the  porposeB 
of  this  appeal,  need  not  be  stated  here.  Tbe 
Judgment  now  appealed  from  is  the  third  ren- 
dered in  this  cause.  The  first  waa  reversed  on 
defendants'  appeal,  and  a  new  trlsl  ordend. 
22  Or.  202,  29  Pac.  435.  Tbe  second  waa  In 
favor  of  defradants.    At  the  time  of  the  a>- 
try  of  Judgment  on  that  trial  the  death  of  W. 
8.  Ladd  was  auggested  by  tbe  surviving  de- 
fendant and  on  his  motion  W.  M.  LsM, 
Chailes  E.  Ladd,  and  John  Wesley  Ladd  wete 
BUtMtltuted  as  defendanta  in  place  of  W.  3. 
Ladd  and  W.  M.  Ladd,  partners  aa  ladd  & 
Tllton.  and  the  action  afterwards  proceeded 
against  them.    Subsequently  the  plaintiff  ap- 
pealed, and,  tbe  Judgment  being  reversed,  a 
new  trial  was  again  ordered.    25  Or.  423,  36 
Pac.  572.  Upon  sncb  trlsJ,  In  July.  18»5.  tbe 
Jury  rendered  a  verdict  as  followa,  omitting  ti- 
tle and  signature:  "We.  the  Jury  in  tbe  above 
action,  find  for  plaintiff,  and  assess  bis  dam- 
ages hi  tbe  sum  of  W,QT0.90-  eight  hundred 
($800)  dollars."  Tbe  defendants  filed  a  motion 
for  a  new  trial,  which,  being  overruled,  they 
moved  for  Judgment  notwithstanding  tbe  ver- 
dict on  the  ground  tbat  ttie  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause  of 
action.    This  motiw  was  likewise  oTerroled 
and  on  motion  of  the  plaintiff  the  verdict  was 
amended  so  as  to  Include  Interest  from  the 
20th  of  April,  1891,  and  Judgment  rendered 
accordingly  against  W.  M.  Ladd,  Charles  B. 
Ladd,  and  John  W.  Ladd,  substituted  as  de> 
fendants  in  place  of  W.  S.  I^dd  and  William 
M.  Uidd  as  Ladd  &  Tflton.    From  tbe  Jodg- 
ment  thus  rendered  this  appeal  is  taken. 
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It  IB  first  contended  that  the  court  erred  In 
OTermUng  the  defendants'  motion  for  Jnd^ent 
notwithstanding  the  verdict,  and  In  entering 
judgment  In  favor  of  plaintiff,  for  the  reason 
tliat  the  complaint  on  Ita  face  shows  that  the 
action  was  commenced  prior  to  the  maturity 
of  the  certificate  of  deposit  referred  to  and  set 
out  in  the  complaint  Although  this  cause  has 
been  three  times  tried  before  as  many  Juries, 
and  has  been  to  this  court  twice  before  on  ap- 
peal, the  objection  that  it  was  prematurely 
brought  was  never  raised  or  sagg^XeA  in  any 
way  untS  after  the  verdict  above  referred  to 
was  rendered.  It  therefore,  in  our  opinion, 
comes  too  late.  The  objection  that  an  action 
IB  prematurely  brought  1b  mere  matter  of 
Abatement,  and  should  be  taken  by  aemurrer 
If  It  so  appears  iq>on  the  face  of  the  complaint, 
otherwise  by  answer  before  pleading  to  the 
merits,  i»  It  Is  waived.  1  Enc.  PL  &  Prac  22, 
32;  Carter  v.  Turner,  2  Head,  52;  Moore  v. 
Sai^nt,  112  Ind.  484.  14  N.  E.  466;  RaUway 
Oo.  T.  Stevenson,  0  Ind.  App.  207,  33  N.  E.  2M; 
Oollette  7,  Weed,  68  Wis.  428,  32  N.  W.  753. 

It  Is  next  contended  that  the  court  erred  In 
OTermling  defendants*  motion  to  strike  out  the 
testimony  of  the  witness  Ferrara  concerning 
a  conversation  be  had  with  some  person  at 
the  desk  of  the  defendants*  receiving  teller 
about  the  deposit  of  the  money  hi  question, 
shortly  after  Us  payment  to  Antcme,  on  the 
gronnd  that  the  testimony  was  incompetent 
and  Immaterial,  because  the  statements  "were 
not  sbown  to  have  been  made  by  Bates,"  the 
person  with  whom  the  transaction  was  bad. 
This  Is  the  only  objection  to  the  admisslMi  of 
gaeh  tesUmooy  made  in  the  court  below  at  pre- 
sented to  this  court,  and  the  only  one  con- 
sidered. In  our  opinion,  U  Is  not  well  taken. 
The  evidence  shows  that,  after  the  money 
had  been  psld  to  Antone  the  witness  went  to 
the  bank,  at  the  request  of  [daintlff,  to  see 
about  the  matter;  that  he  had  a  talk  with 
W.  M.  Ladd,  one  of  defendants,  who  said  he 
knew  nothing  about  It,  but  referred  witness 
to  the  receiving  teller  for  the  particulars;  Umt 
he  went  to  the  receiving  teller's  window,  and 
had  the  conversation  In  question  with  some 
person  at  the  desk  of  that  officer,  who  as- 
sumed to  be  the  teller  of  the  bai^  and  to 
know  an  about  the  transaction,  and  who  re- 
lated his  venion  of  It  to  the  witness.  Wheth- 
er this  person  was  the  teller  with  whom  the 
business  referred  to  was  transacted,  if  material 
at  all.  was  a  question  for  the  Jury,  and  the 
evidence  was  competent  for  whatever  they 
ml^t  consider  it  worth,  although  the  witness 
could  not  positively  identify  the  person  with 
whom  be  had  the  conversation  as  the  teller 
of  the  bank  who  received  the  money  and  Is- 
sued the  certificate  of  d^osit 

It  is  next  contended  that  the  court  erred  In 
amending  the  verdict  of  the  Jury  by  adding  In- 
terest frcnn  the  2Uth  of  April,  1801.  The  an- 
swer does  not  deny  that  the  $800  in  question 
was  deposited  with  the  defendants,  or  that 
plaintiff  demanded  its  return  on  the  20th  of 
Aptll,  1891,  but  puts  In  Issue  only  its  owner- 
v.46i'.no.3— 10 


ship,  so  that  under  the  pleading  plaintiff  was 
entitled  to  recover,  if  at  all,  the  entire  sum, 
and  Interest  from  the  date  of  the  demand. 
The  court  could  therefore  have  properly  In- 
structed the  Jury  to  that  effect,  or  refused  to 
receive  a  verdict  less  favorable  to  the  plaintiff; 
but  it  did  neither,  and  the  Jury  assessed  the 
amount  of  plaiutiff's  damages  at  the  sum  of 
$800,  and  expressly  refused  to  allow  interest, 
as  Is  evident  from  the  verdict  itself.  The 
form  of  verdict  as  prepared  and  submitted  to 
the  Jury  was  for  $1,070,  the  principal  sum  and 
Interest;  but  the  Jury  deliberately  erased  that 
amount,  and  of  their  own  motion  placed  the 
sum  at  $800,  and  rendered  their  verdict  accord- 
ingly. This  verdict  was  received  and  filed 
without  objection,  and  the  Jury  discharged.  It 
waa  therefore  beyond  the  power  of  the  court 
to  add  to  or  take  from  the  amount  as  found 
by  them.  It  is  perhaps  within  the  power  of 
the  court  to  amend  a  verdict  so  as  to  make  It 
conform  to  the  real  Intention  of  the  Jury,  but 
certainly  a  Judge  cannot,  In  the  exercise  of  such 
power,  usurp  the  functions  of  a  Jury,  or  sub* 
stitute  his  verdict  or  Judgment  for  theirs.  Our 
statute  provides  that  when  a  verdict  Is  found 
for  the  plaintiff  In  an  action  to  recover  money 
"the  Jury  shall  also  assess  the  amount  of  the 
recovery."  Hill's  Code,  S  217.  Under  this 
section  It  Is  not  only  the  province,  but  th« 
duty,  ot  ft  Jury  to  find  the  amount  of  the  re- 
covery, as  well  as  plaintiff's  right  to  recover, 
and  the  findings  upon  both  questions  after  tlM 
verdict  Is  received  and  the  Jury  discharged  are 
binding  upon  the  court,  unless  the  verdict  Is 
set  aside  in  some  manner  provided  by  law. 
When,  therefore,  a  verdict  has  been  returned 
by  a  Jury  which  expresses  their  intention,  and 
they  have  been  discharged,  the  court  is  pow- 
erless to  amend  it,  however  erroneous  it  may 
be.  It  must  either  enter  a  Judgment  there- 
ou,  or  set  It  aside,  and  grant  a  new  trial.  2 
Thomp.  Trials,  i  2642;  2  EUiott,  Gen.  Prac. 
S  &47;  Watson  v.  Damon,  64  CaL  278;  Mitch- 
ell V.  Gelsendorff,  44  Ind.  358;  Association  v. 
Hitchcock,  4  Kan.  29;  Thompson  v.  Shea,  4 
McCraiy,  »3,  11  Fed.  847;  HaJlum  v.  Dickin- 
son, 47  Ark.  120.  14  S.  W.  477;  Parker  v. 
Railway  Co.,  93  Mich.  607,  53  N.  W.  834;  Buck 
T.  Llttie,  24  Miss.  463.  This  case  affords  an 
IQustratlou  of  the  Importance  of  such  a  rule. 
The  Jury  were  able  to  agree  on  a  verdict  for 
$800,  probably  as  a  compromise,  but  It  Is  mani- 
fest that  they  were  unwilling  to  render  one 
which  included  Interest;  but  by  the  act  of  the 
court  In  amending  the  verdict  this  pui-pose  and 
Intention  of  the  Jury  has  been  wholly  disre- 
garded, and  they  have  been  made  unwillingly 
to  agree  to  a  verdict  which  they  In  the  first 
Instance  expressly  refused  to  assent  to.  Wliat 
the  result  of  the  trial  would  have  been  bad  the 
court  Instructed  the  Jury  that  they  must  allow 
Interest  In  case  they  found  In  favor  of  plain- 
tiff no  one  can  teB,  and  therefore  the  verdict 
as  rendered  is  practically  the  act  of  the  court. 

The  otbo*  assignments  of  error  have  been 
carefully  examined,  and  we  have  been  unable 
to  dlscorev  anything  therein  which  would  Jus- 
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ttfy  a  reversal  of  tbe  faSgmmt  ^le  Jods- 
ment  wUI  therefore  be  modiaed  by  elimlnatliiB 
tberefrom  the  worda  "trmn  Apni  2U,  18tfl/'  so 
that  the  judgment  for  V800  shall  bear  Interest 
only  from  the  date  of  Its  rendition,  and.  as 
CbtM  modified,  the  Judgment  Is  affirmed,  nei- 
ther party  to  recover  costs  In  this  court  on  the 
appeal,  provided  plaintiff  within  10  days  slg- 
nl^  hi  writing  his  wltllnjniess  to  accept  of 
such  a  Judgment;  otherwise  It  will  be  le- 
Teraed,  and  a  new  trial  ordered. 


PTSHBR  et  al.  v.  KBLLT,  ShertfT. 
(Bnpreme  Court  of  Oregon.    Sept  21.  1806.) 

FRAUDULKUT     COSVBTANCE9— RiOBT    OP  OFFIOBB 
TO  Attack— FiNDINOS—PLKADISQ—JUDeMBNT. 

1.  In  an  action  sicainBt  an  officer  for  convert 
aion  of  chattcla  claim[>d  nnder  a  mortKa«e, 
thongh  defendant  took  the  property  under  an  at- 
tachmpnt  agaiDBt  the  mortgagor,  he  may  de- 
fend hia  possemion.  and  attack  the  mortgage  aa 
in  fraud  of  creditor*,  without  alleging  or  prov- 
lag  iDdebtedneBB  of  the  mortgagur  to  plaintiff 
in  attachment;  he  having  alleged  and  proved 
that  judgment  waa  rendered  for  such  plaintiff 

the  altadiment  salt,  and  the  property  ordered 
sold,  pumuant  to  which  execution  tsmed,  and 
waa  levied  by  himself  on  the  property. 

2.  AIlegatioQS  that  a  certain  peraoo  duly  com- 
menced an  action  In  the  cirouft  court  (a  court 
vt  competent  jurisdiction)  agalnat  another  cer- 
tain person  for  recovery  of  a  certain  amount, 
and  recovered  judgment  for  the  amount  de- 
manded, are  sufficient  to  show  rendition  of  a 
valid  judgment. 

S.  FnUnre  of  a  reply  to  deny  aHiffatkms  of  an 
answer  renders  uanecefwary  evidence  (tf  the 
facta  alleged,  or  fiodingfl  thereon. 

4.  A  finding  that,  after  execution  of  a  mort- 
gage on  a  stock  of  goods,  the  mortgagor  contin- 
ued to  difipose  of  the  goods  for  his  own  tne  and 
benefit,  ia  iURUfficient  to  show  that  It  waa  in 
fraud  of  creditors,  without  a  further  finding 
-Oiat  It  wan  doi:e  putsnaat  to  an  agreement  with 
tiie  mortgagee. 

5.  While  a  mere  agreement  between  mort- 
gagor and  mortgagee  that  the  mortgage  shall 
not  be  filed  does  not  render  the  mortgage  fraud- 
■lent  as  to  pttor  credlton  of  the  mortgagcn-,  nik- 
leas  they  thereafter  deal  with  the  mortgagor  m 
they  would  not  had  the  mortgage  been  filed,  yet 
a  finding  that  the  mortgage  executed  under  such 
agreement,  though  to  aecure  an  IndehterineKS, 
was  executed  with  intent  to  deceive  creditivs, 
and  tended  to  hinder,  delay,  and  defraud  them, 
•npporta  a  conclusion  that  it  was  void  as  against 
pnor  attaching  creditors. 

Ajvpeal  from  circuit  court,  MuUnomab 
eonnty;  B.  D.  Sbattnck,  Judge. 

Action  by  M.  Flaher  Sons  &  Co.  agalnat 
^numbra  Kelly.   Judgment  for  defendant 

Plaintiffs  appeal.  AlUumed. 

This  Is  an  action  to  recover  the  value  of, 
and  damages  for  the  alleged  wrongful  con- 
version of,  a  stock  of  goods.  The  pUOatlfirs 
allege  tbnt  on  February  4.  1893.  by  virtue 
of  a  chattel  mortgage  executed  to  them  by 
one  O.  C.  McLeod.  they  had  a  first  lien  up>- 
on.  and  were  entitled  to  and  in  the  posses- 
sion of,  a  stock  of  woolen  and  other  cloths, 
of  the  value  of  C5.000;  that  oa  said  day 
the  defendant  wrongfully  took  said  goods 
ttom  their  posBeeslon,  and  converted  the 
Mune  to  blB  own  uae,  to  their  dunage  In 


the  sum  of  ^,000:  aod  that  by  reaaoa  of 
such  seizure  and  conversion  they  were  fur- 
ther damaged  In  the  sum  of  91.000.  on  ac- 
count of  expenses  and  attorneys'  and  coun- 
selors' fees  In  establishing  their  right  there- 
to,—for  which  sums  they  demand  Judgment. 
The  defendant,  after  denying  the  material 
allegations  of  the  complaint,  pleaded  in  Jn& 
tlflcatlon  of  the  acts  complained  of  the  facts, 
tn  substance,  as  found  by  the  court  and  also 
alleged  that  plaintiffs'  mortgage  was  fraud- 
ulent and  void  as  to  McLeod's  creditors. 
The  reply  having  put  In  Issue  some  of  the 
material  all^atlons  of  new  matter  contain- 
ed In  the  answer,  a  trial  was  luid  before  the 
court  which  mule  and  filed  Uw  foUowlng 
fiodittga: 

**(!)  That  ptalntlffs  are  partners,  and  were 
partners  at  the  time  of  the  several  trans- 
actions herein  mentioned,  doing  business  un- 
der the  firm  name  and  style  of  M.  Flstacr 
Sons  &  Co.  (2)  That  at  the  times  of  the 
several  transactions  herein  the  defendant 
was  then  the  duly  elected,  qualified,  and  act- 
ing sheriff  of  Multnomah  county,  Oregon. 
(8)  That  one  O.  C.  McLeod,  In  January,  ls98. 
and  until  the  levy  of  the  attachment  herein 
mentioned,  was  engaged  In  the  business  of 
a  merchant  tailor  at  Portland.  Oregon,  and 
In  such  business  owned  a  stock  of  merchant- 
tailoring  goods,  and  was  Indebted  to  the 
plaintiffs  and  others.  (4)  About  the  12th 
day  of  January,  IH^,  the  plaintiffs  sent  tbeir 
dalm  against  McLeod  to  a  firm  of  attorneys 
In  Portland  for  collection,  or,  If  the  name 
could  not  be  collected,  then  that  payment 
thereof  should  be  secured.  McLeod,  being 
unable  to  pay  the  claim,  offered  to  secure 
the  same  by  his  real  estate;  but  plaintiffs, 
after  being  consulted,  declined  to  accept  this, 
and,  through  their  attorneys.  Insisted  on  a 
mortgage  upon  the  stock.  This  demand  Mc- 
Leod refused  to  accede  to,  claiming  that  a 
mortgage  upon  his  stock  must  be  made  pub- 
lic, and,  when  made  public,  would  have  the 
effect  of  destroying  his  credit,  and  bringing 
down  upon  him  all  of  hts  creditors  and  stop- 
ping bis  business,  thus  placing  it  beyond  his 
power  to  pay  his  creditors.  Thereupon  the 
plaintiffs,  through  their  attorneys,  agreed 
with  McLeod  that  If  he  would  execute  the 
mortgage  upon  the  stock  they  would  not 
place  the  same  upon  record,  nor  permit  the 
fact  that  he  had  executed  such  a  mortgage 
to  become  public,  but  would  keep  the  mort- 
gage In  their  possession,  so  that  nothing 
might  be  known  of  It  McLeod  accordingly, 
on  January  12,  18^,  and  pursuant  to  this 
agreement,  executed  the  mortgage,  and  thy 
same  was  locked  up  In  the  safe  of  the  at- 
torneys for  the  plaintiffs;  and  meanwhile 
McLeod  continued  to  do  business  as  before, 
without  any  change  of  possession  In  the 
business  of  any  kind  whatsoever,  and  he 
continued  to  work  up  his  stock  Into  manu- 
factured goods,  and  dispose  of  the  same, 
aci'epting  orders  and  doing  btisinesa  In  all 
respects  after  the  execution  of  the  mort- 
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gaffe  In  10ce  mmiier  u  Ifefim.  09  The 
plalatlffB,  tbrough  their  attonieTB.  on  or 
aboirt  Febmarjr  l,  UOtt,  mads  demand  npon 
Melieod  that  be  fiay  tbem  a  certain  biud  of 
XDoney  on  account  of  Iris  Indebtedness  to 
Oimq;  Imt  ibla  request  Mr.  HcLeod  refused 
to  aceede  to  uDlesi  the  pMntlSta  would  Bup- 
jAy  him  wIA  KBods  for  bis  trade  of  about 
the  same  ratue  as  tbe  sum  ef  money  which 
be  was  to  pay.  A.  comtnvamf  then  arose 
between  the  plalntin*  attorneys  and  He- 
Leod,  ud  therenpoa,  and  on  or  about  Peb- 
niBiT  8»  1898.  the  plaintiffs*  attorneys  m- 
dertook  to  place  some  one  in  possession  of 
tbe  stock;  but  MeLeod  refused  to  ■urrender 
possession  of  the  same,  and  continued  to  em> 
|doy  his  men  and  to  operate  his  bnslness  In 
all  respects  as  befoie  the  ptatntiffS  attempted 
to  take  possession,  «eept  tbat  the  plahitlffb 
teaintataied  In  the  store  some  person  throDgta 
whom  tbey  claimed  to  hold  possession.  Such 
persMt,  taowever,  had  not  the  keys  to  the 
store,  nor  had  be  any  power  or  authorl^ 
over  tbe  business  or  over  tbe  property 
wblcb  he  ctalmed  to  have  In  posseselon,  Hc- 
Leod meanwhile  ezerdslng  all  acta  of  own- 
ersh4>  and  possession  thereof  aftw  such  at- 
tempted s^ure  just  as  prior  to  the  execu- 
tton  of  the  mortgage.  (8)  On  the  4th  day  of 
Febraary.  1910,  Btetn,  Sfraon  *  Oo.,  ered* 
ttors  of  MeLeod,  before  tbe  ezeeotlon  of  the 
■MMtRage  above  mentioned,  and  on  said  day, 
commenced  an  action  In  the  circuit  court  of 
the  state  of  Oregon  for  Multnomah  county, 
aminst  MeI>od,  to  recover  the  sura  of  $1,- 
KM.  with  Interest  and  costs,  and  In  such  ac- 
tion duly  sued  out  a  writ  of  attachment,  and 
eaosed  the  same  to  be  plaeed  la  the  hands 
of  the  defendant,  u  sheriff  of  Multnomah 
eonnty.  Tliereupon,  pursnant  to  tbe  com- 
mand of  said  writ  of  attachment  the  sheriff 
of  Muttnooiab  county  duly  seised  the  stock 
of  goods  la  eotttroTersy.  and  locked  up  the 
store,  ejeettng  all  persons  theretyora.  At 
the  thne  of  tMs  levy,  MeLeod  sHIl  bad  tbe 
keys  of  tbe  store,  and  was  doing  business 
In  all  respeeta  as  before  any  mortgage  was 
execotod;  and  neither  the  officer  who  lerled 
ttie  writ,  nor  the  plaintiffs  to  the  writ,  knew 
anything  of  this  transaction  between  Me- 
Leod and  the  plaintiffs.  Thereafter,  and  on 
tbe  same  day,  tme  H.  B.  Fowler,  a  creditor 
of  McTjCod,  commenced  another  action  In 
the  same  court  to  recover  the  inim  of  (300, 
with  Interest  and  costs,  and  duly  sued  out  a 
writ  of  attachment  In  said  action,  and  tbe 
same  was  placed  in  tbe  bands  of  the  defend- 
snt,  the  sheriff  of  Multnomah  county,  for  ex- 
ecution, and  was  duly  executed  by  such  sher- 
iff by  seizing  the  property  In  controversy, 
tbe  same  being  then  In  his  possession  under 
a  prior  writ  hi  favor  of  Stein,  Simon  &  Co.; 
and  the  sheriff,  under  such  writs,  held  the 
stock  of  goods  until  after  Judgment,  and 
under  such  writs  and  the  order  of  court, 
hereinafter  mentioned,  held  soch  property 
until  sale  was  made  thereof  by  him  under 
the  ezeevtfottB,  as  bmlnafter  alleged.  (7) 


Af^rwards  Um  said  attaebln^  eredlton, 
Stein,  Simon,  ft  Co.  and  H.  B.  Fowler,  eaaft> 
duly  recovered  Ju^namt  tvr  ttie  sasi  ansa 
for  against  O,  O.  MeLeod,  and,  as  a  part  «f 
such  Judgment,  tbe  eamt  made  an  order  di- 
recting that  the  attached  pcepwty  be  soM; 
and  that,  tboeupon,  ezacattens  were  issued 
Tfpon  such  Judgment,  directed  to  tbe  sberttF 
of  HuUnomah  comty,  Ortgm,  and  com- 
manding  blm  to  sell  the  attocbed  property. 
Accordingly  tbe  defendant,  as  sheriff  «f 
Multncmab  eonnty,  did  sell  tbe  piopertj  on 
the  8th  day  of  March.  1896,  for  the  sum  of 
$l,Sffiim  That  sBch  sale  was  regdtavly  and 
l^Crily  made  1^  tbe  defwdiurt  as  sberil^ 
and  due  return  of  the  eKeentioH  made  to 
tbe  court,  and  the  sssney  NaUnd  ft<eai  meb 
sale  applied  In  sMIstactlon  saM  Jndg- 
ments.  And  this  Is  the  eoHvmton  cossplahi- 
ed  of  by  the  plalntlfflB,  (Q)  Olw  mortgage  t» 
the  pialntttca  was  never  placed  on  fll«  nar 
was  any  possesstoa  thennwder  «s«r  taken. 
<0)  The  mortgage  to  plaintiffs  was  ssecoted 
pursuant  to  an  underatandlu  fcctwoen  tba 
philnttffs  and  O.  a  MeLeod  tbat  tto  exlsc- 
eaee  should  not  be  made  paUta;  and  tbaft 
no  creditors  of  MeLeod.  or  poroona  wltt 
whom  he  might  desire  to  deal,  nalglit  bo- 
advlsed  Hiereof.  so  that  tbe  attaching  ered> 
Iters  did  not  know*  and  eould  not  have  as- 
certained, tbe  «lst«Me  cf  wadH  mortgage; 
and  suai  nnderatondlng  was  Imsnded  to  4io- 
celve  creditors,  and  tended  to  hinder,  Oetty, 
and  defraud  tbem,  and  tba*  the  msrtsagto 
was  therefore  execoted  wltk  sueb  tuteniaM, 
and  received  by  plahitlffB.  ibroogh  tbrtr  al> 
tomeys,  wttb  the  same  tateatloa." 

"And  the  court  finds  as  conelualoas  of  lawr 
(1)  Tbat  the  mongage  of  tbe  plalotlffi  la 
frandnlent  and  Told  as  to  tlw  attaching 
creditors.  Stein,  Shnoa  ft  Qd.  and  H.  B. 
Fowler,  and  Is  ftaudalent  and  nid  as  to  the 
defendant.  Pemnnbra  Krtly,  w^lmg  Ifee 
property  under  writs  of  attaehmeat  sued 
out  by  said  creditors.  <2)  Tbat  the  siihuia 
•f  the  property  under  the  writs  of  attock- 
mont  In  favor  of  the  creditors,  Meln,  WmoB 
&  Co.  and  H.  BL  Fowler,  and  subsequent 
sale  by  tbe  defendant  as  sheriff  of  Multno- 
mah county,  was  reguhirly  and  legally  done- 
by  tbe  defendant  as  sheriff,  and  such  acto- 
of  the  defendant  do  not  constMute  a  convert 
Blon  of  which  13ie  plalntllto  can  eomplaln. 
(8)  That  the  action  should  be  dlsostssed,  and 
that  the  defendant  should  have  judgment 
for  bis  eosto  and  disbursements.** 

The  court  having  rendered  judgment  <» 
these  findings  In  favor  of  flie  defendant,  ^ 
plaintiffs  appeaL 

A.  O.  I&nunons  and  W.  A.  Williams^  tor  ap* 
peUants.  J.  M.  Teal*  for  respoadant 

MOORB,  a  J.  <after  ststlng  the  facto). 
There  are  two  questions  presented  by  this 
appeal:  (1)  Are  the  conclusions  of  law  de- 
duclble  from  the  findings  d  fact?  And,  (3) 
tf  80.  an  they,  token  togeCho-.  sntteleBt  to 
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«upport  tbe  Judgment?  The  defendant  har- 
Ibs  failed  to  allege  tbat  McLeod  waa  Indebt- 
«d  to  eltber  Stein,  Simon  &  Co.,  or  Fowler, 
«oimael  for  plalntiffB  contend  that,  tbe  leia* 
tton  of  credlbu:  not  being  In  Issue,  the  defend- 
ant could  not  attadc  the  bona  ^lea  of  their 
■lortgag^  and  hence  the  finding  of  the  court 
that  It  was  TOld  as  to  the  creditors  of  Mo- 
Lieod  Is  erroneous.  If  the  defendant  had  ro- 
lled upon  the  attachment  of  the  iwoperty  aa 
tbe  foundation  of  bis  right  to  continue  to  bold 
the  possession  the|«of,  the  <rt>Jectlon  urged 
must  necessarily  prove  fatal  to  the  Judgment 
complained  of;  for  In  such  case  tbe  offlcor, 
being  the  agent  ot  the  persons  who  caused 
the  goods  to  be  attached,  eould  attadc  plaln- 
tlilB'  mortgage  only  upon  the  theory  that 
they  were  creditors  of  McLeod.  and,  havlnj? 
•obtained  a  Uen  upon  the  property  for  the 
■ftecurity  of  th^r  debts,  they  had  been  brought 
Into  priTlty  with  the  goods,  by  which  the  of- 
ficer could  Question  the  bona  fides  at  plain- 
tiffs' tiUe.  Cobbey,  Obat  Mortg.  fi  748;  Bank 
v.  Bates,  120  U.  a  556,  7  Sup.  Ct  679.  The 
general  creditor  Is  In  no  position  to  raise  the 
question  that  the  mortgage  Is  Told  as  to  him 
vntU  he  has  seised  the  property  covered  by 
4he  chattel  mortgage,  or  secured  some  Hen 
thereon.  Bank  t.  Olum  (N.  D.)  54  N.  W. 
1034.  And  the  officer  who  acts  for  such  cred- 
itor, In  Justifying  an  attachment  of  the  prop- 
arty  and  his  right  to  hold  the  possession 
thereof,  must  allege  and  show  a  debt  due  to 
tds  principal  from  the  defendant  In  the  writ. 
Damon  t.  Bryant,  2  Pick.  41L  The  rule  is 
universal  that  an  oflacer,  la  Justifying  his 
right  to  hold  the  possessltm  of  attached  prop- 
erty claimed  by  a  stranger,  must  allege  and 
prove  ail  the  facts  necessary  to  support  the 
writ,  and  also  that  a  debt  existed  In  favor  of 
the  attaching  plalntllf  against  tbe  defendant 
therein;  and  having  thus  estaMlshed  the  fact 
that  the  person  for  whom  he  acted  Is  a  cred- 
itor of  sueb  defendant,  and  by  his  lien  upon 
the  property  had  become  in  privity  with  It, 
he  may  then  attack  the  title  of  the  person 
Maiming  the  property  so  attached.  Manufac- 
turing Co.  V.  Wiggln,  14  N.  H.  441;  Thom- 
Ijurjrh  V.  Hand,  7  GaL  654;  Noble  v.  Holmes, 
C  Hill.  194;  Newton  v.  Brown,  2  Utah,  126; 
Trowbridge  v.  Bullard  (Mich.)  45  N.  W. 
1013;  Glazer  v.  Clift,  10  Cal.  303;  Braley  v. 
Byrnes,  20  Minn.  435  (Oil.  389);  Howard  v. 
Manderfleld,  31  Minn.  337,  17  N.  W.  946. 
**When  the  officer,"  says  Mr.  Drake  in  his 
work  on  Attachments  (6th  Ed.,  B  185n),  "at- 
taches property  found  In  the  possesoion  of 
the  defendant,  be  can  always  Justify  tbe  levy 
by  the  production  of  the  attachment  writ,  tC 
the  same  was  Issued  by  a  court  or  officer 
baving  lawful  authority  to  issue  It,  and  be 
In  legal  fOTm.  But  when  tbe  property  Is 
found  in  the  poasessIiHi  of  a  stran^^er,  claim- 
flng  title,  the  mere  production  of  the  writ  will 
not  Justify  Its  seizure  thereunder.  The  of- 
ficer must  go  further,  and  prove,  not  only 
that  the  attachment  defendant  was  Indebted 
to  the  attachment  plalntlfl,  bat  that  the  at- 


tachmoit  was  regularly  Issued.  If,  in  the 
attachment  sutt,  Judgmoit  was  rendered  for 
the  plahitlff,  that  wlU  estabUah  the  Indebted- 
ness. If  not,  the  officer  must  prove  it  other- 
wise. In  order  to  Justify  his  proceeding." 
The  reaam  for  this  rule  is  found  in  the  fact 
that  tbe  poion  cansing  the  property  of  an- 
other to  be  attached  may  have  dcMie  ao  to 
ivotect  tbe  lattei'fl  Interest,  and  prevent  a 
bona  fide  creditor  from  acquiring  a  Uen  there- 
on; and  since  the  writ  of  attachment  Is 
usually  Issued  by  a  mlnlaterial  offlcw,  upon 
an  ex  parte  application  therefor,  It  is  neces- 
saiy  for  the  sheriff  or  other  officer.  In  Justify- 
ing his  proceedings  thereunder,  to  allege  and 
prove  that  the  writ  was  properly  Issued,  and 
that  a  debt  existed,  as  tbe  foundation  of  the 
right  to  s^ze  prop&tj  claimed  by  a  strangw. 
But  when  a  Judgment  has  t>een  rendered  In 
the  action  in  which  property  has  be«i  at* 
tacbed  the  relation  of  creditor,  and  the  recog- 
nition of  a  debt,  are  thereby  established. 
Rlnhey  v.  Stryk^,  28  N.  Y.  46.  And,  this 
being  so,  the  concloslon  of  the  court  upon  the 
question  must,  upon  principle,  relate  back  to, 
and  rrader  unnecessary  the  allegation  and 
proof  of,  the  ^steuce  of  a  debt  as  a  Justifl- 
catlon  for  the  attachment;  for  the  office  of  a 
writ  of  attachment  Is  to  bold  the  property  of 
the  debtor  until  an  execution  can  be  Issued 
upon  a  Judgment  rendered  In  the  action. 
Trowbridge  v.  Bullard,  supra.  And,  upon 
the  levy  of  the  latter  writ  npoa  the  pFOi)erty 
nndw  attachment,  the  object  of  the  former 
has  been  duly  accomplished.  Judgment  hav- 
ing been  rendered  In  the  actions  of  Stein, 
Simon  &,  Oo.  and  Fowlw  against  McLeod,  and 
the  property  so  attached  ordered  to  be  sold. 
In  pursuance  of  which  executions  were  Is- 
sued and  levied  thereon,  the  officer  no  longer 
held  the  goods  und^  the  writs  of  attach- 
ments; and  hence  It  was  unnecessary  to  al- 
lege or  prove  tbe  existence  of  a  debt,  as  the 
foundation  of  hie  right  to  maintain  posses- 
sion thereof,  or  to  enable  him  to  questiwi  the 
sufficiency  of  plaintUTs'  title  thereto,  since  he 
was  In  a  position  to  do  this  by  alleging  and 
proving  the  Judgments  that  had  been  glvoL 

It  is  also  contended  that  the  allegatlcms  of 
the  answer  are  not  sufficient  to  show  the  ren- 
dition of  a  valid  Judgment,  and  that  the  Judg- 
ments pleaded  therein  are  not  evidence 
against  the  plalntlCTs,  who  were  strangers  to 
tbe  record,  that  either  Stein,  Simon  &  Ca  w 
Fowler  was  a  creditor  of  McLeod.  In  plead- 
ing a  Judgment  of  a  court  of  special  Jurisdic- 
tion, It  Is  not  necessary  to  state  the  facts  con- 
ferring Jurisdiction,  but  such  Judgment  may 
be  stated  to  have  been  duly  given  or  made. 
HlU's  Ann.  Laws  Or.  i  86.  In  Page  v.  Smith. 
13  Or.  410.  10  Pac.  833.  which  was  an  action 
to  recover  the  possessiMi  of  a  certain  safe,  it 
was  alleged  in  the  answer  "that  said  safe 
was  seized  on  attachment  as  the  property  of 
the  said  Linder  in  an  action  In  Justice's  court, 
in  which  one  August  Buckler  was  plaintiff, 
and  said  Linder  was  defendant;  that  Judg- 
ment was  duly  rendoed  against  Undw,  and 
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aecutlon  Issued  thereon;  and  tliat  by  Tlrtne 
of  said  execution  the  safe  was  duly  adver- 
tised for  sale,  and  sold  to  the  defendant.^ 
Thayer,  J.,  tn  revlewlns  the  pleading,  says: 
"The  subsequent  allegations  in  the  answer, 
chat  Judgment  was  duly  rendered  against 
Under,  and  execution  Issued  thereon,  and 
that  by  virtue  of  said  execution  the  safe  was 
sold,  were  not  a  sufficient  statement  of  the 
facts  of  the  recovery  of  a  valid  Judgment. 
They  do  not  show  that  any  action  was  com- 
menced In  any  court  The  statute  has  very 
much  slmpllfled  the  pleading  of  judgments 
of  Justices'  courts,  but  I  think  It  still  neces- 
sary to  allege  the  commencement  of  the  ac- 
tion In  tbe  particular  court,  and  to  apedfy 
the  claim  upon  which  It  Is  brought,  so  as  to 
show  that  the  court  had  jurisdiction  of  the 
subject-matter."  In  the  case  at  bar  the  de- 
fendant alleges  that  Stein,  Simon  &  Ca  duly 
commenced  an  action  In  tbe  circuit  court  of 
Bald  county  and  state  against  one  O.  O.  Mc- 
Leod  for  the  reoovwy  of  •1,884,  and  recovered 
judgment  for  the  amount  demanded,  and  that 
Fowler  commenced  an  action  In  said  court 
against  the  same  party  for  the  recovery  of 
•300,  and  obtained  a  like  Judgment.  An  ac- 
tion Shan  be  deemed  commenced,  as  to  the 
defendant,  when  the  complaint  Is  filed,  and 
the  summons  served  on  him.  Hill's  Ann. 
Laws  Or.  f  14.  And  hence  the  allegation  In 
each  case  that  the  action  was  commenced 
agalnat  McLeod  In  said  court  was  equivalent 
to  an  arermmt  that  the  complaint  had  been 
filed,  and  the  summons  served  on  him,  thus 
giTing  to  the  court  jurisdiction  to  render  the 
•aid  Judgments;  and  the  answer,  having  al- 
leged that  the  actions  were  commenced,  and 
the  Judgments  given  by  a  court  of  compe- 
tttit  jurisdiction,  stated  the  existence  of  an 
Indebtedness  due  from  McLeod  to  the  re- 
spective plalntlfrs  in  said  actions.  It  must 
be  admitted  that  before  a  person  can  attack 
a  transfer  of  personal  property,  either  actual 
or  constructive,  he  must  show  himself  to  be 
a  creditor,  or  representing  one,  and  this  he 
cannot  do  merely  by  a  production  of  the  exe- 
cution, which,  taken  by  Itself,  Is  not  evidence 
of  an  Indebtedness;  and  an  officer  justifying 
the  se&mre  of  such  property,  and  attacking  a 
sale  or  mortgage  thereof  as  fraudulent,  must 
produce  the  execution  In  pursuance  of  which 
he  acted,  together  with  the  judgment  under 
which  the  same  was  Issued.  Ford  v.  McMas- 
ter  (Mont.)  11  Pac.  069;  Paige  v.  O'Neal,  12 
Cal.  4S3;  BIckerstaff  v.  Doub,  19  Cal.  109; 
Goodnow  V.  Smith,  97  Mass.  fb.  The  reply 
did  not  deny  the  rendition  at  the  judgments 
In  favor  of  the  attaching  creditors,  the  Issue 
of  the  executions  thereon,  the  sale  of  the 
stock  of  goods  thereunder,  the  return  of  said 
writs,  the  satisfaction  of  the  judgment  In  ttr 
Tor  of  Stein,  Simon  &  Co.,  or  the  application 
of  the  remainder  of  the  proceeds  of  such  sale 
upon  the  execution  Issued  upon  the  Fowler 
judgment;  and  these  tects,  having  been  al- 
leged In  tiie  answo*.  were  thereby  admitted, 
rendering  evidence  thereof,  and  findings  1^ 


the  court  thweon,  unnecewary.  It  la  tna, 
the  judgments  may  have  been  coUuslvely  ob- 
tained, and  that  no  debt  was  due  from  Mc- 
Leod to  either  Stein,  Simon  &  Co.  or  Fowler; 
but  tbe  plalntUfs,  having  neglected  to  put 
these  facts  In  Issue,  are  bound  thereby,  and 
It  must  be  presumed  that  an  Indebtedness  ex- 
isted, and  that  tbe  judgments  wen  proiierly 
rendered. 

The  remaining  and  most  Important  inquiry 
is  whether  the  chattel  mortgage  to  vidd  as  to 
McLeod's  creditors.  The  court  found,  lo  ef- 
fect, that  the  mortgage  was  executed  In  ac- 
cordance with  the  terms  of  an  agreemoit  en- 
tered Into  between  plaintiffs  and  McLeod,  is 
pursuance  of  which  tbe  instrument  was  not 
filed;  that  the  plaintiff  nev«:  obtained  paeses- 
slon  ot  tbe  property  covered  thereby;  and  that 
the  defendant,  and  those  for  whom. he  acted, 
bad  no  knowledge  of  the  transaction  between 
McLeod  and  the  plaintiffs  until  after  tbe  prop- 
erty was  attached.  These  findings,  being  sup- 
ported by  evidence,  and  predicated  upon  issue* 
made  by  the  pleadings,  are  binding  on  this 
court;  and,  considering  them  alone,  can  It  be 
said,  as  a  matter  of  biw,  that  the  mortgage  Is 
void  as  to  Stein,  Simon  &  Co.,  whom  the  court 
finds  were  creditors  ot  McLeod  before  its  exe- 
cution? In  Barton  v.  SltUngton  (Mo.)  30  S. 
W.  514,  an  agreement  was  entered  into  be- 
tween the  mortgagor  and  mortgagee  to  the  ef- 
fect that  a  certain  chattel  mortgage  should  not 
be  placed  upon  record  unless  tbe  creditors  of 
the  mortgage  proceeded  to  collect  their  debts^. 
or  took  some  steps  that  would  be  likely  to- 
Jeopardize  the  Interests  of  tbe  mortgagee.  The 
sheriff,  In  pursuance  of  an  execution  issued 
upon  a  Jiidgment  rendered  against  the  mort- 
gage, levied  upon  the  property  covered  by  the 
mortage;  and.  In  an  action  brought  by  the 
mortgagee  against  the  officer  to  recover  tne- 
property  In  his  possession.  It  was  contendeA 
that  such  agreement,  as  a  matter  of  taw,  m- 
dered  the  mortgage  ^udulent  and  void  as  t» 
the  prior  creditors  of  the  mortKagora.  Bn* 
it  was  held  that  such  creditors  could  not  com- 
plain of  a  failure  to  place  tbe  mortgage  on 
record,  unless  tbey  dealt  with  the  mortgagor 
after  Its  execution  as  they  would  not  have 
dealt  had  It  been  recorded,  and  that,  the  debt 
upon  which  judgment  was  rendered  having 
been  Incurred  prlw  to  the  execution  of  the 
mortgage,  the  creditor  was  not  defrauded  hj 
such  agreement,  or  the  failure  to  record  the 
mortgage.  See,  also,  Jones,  Chat  Mortg.  I 
S37a;  JohnsMi  t.  Stellwagen,  67  Mich.  10,  34 
N.  W.  252. 

It  Is  alleged  In  the  answer  that  It  was  under- 
stood and  agreed  by  and  between  the  mort- 
gagor and  mortgagee  that  the  mortgagor  should 
continue  to  run  his  business  as  he  had  there- 
tofore done,  buying  or  selling  for  cash  or 
credit  tor  his  own  benefit,  paying  bflls  for  cur- 
rent expenses,  and  ctmductlng  said  store,  and 
taking  orders  for  suits  of  dothea,  and  cutting 
the  patterns  up  Into  said  suits,  disposing  of 
the  same,  and  holding  tbe  proceeds  to  his  own 
use,  and  these  aU^tkma  an  put  In  issue  by- 
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tiie  Te|l7.  U  the  coort  h&d  made  a  finding 
Ttfon  tbia  lasue  adverse  to  the  pLalntiffs,  It 
most  be  conceded  that  the  mortgage  Is  vofd 
as  to  the  creditors  ot  McLeod.  There  is  Dotb- 
Ids  an  the  face  of  the  iDBtrunKDt,  however, 
which  would  ladloale  that  It  was  executed  for 
tke  OK  or  benefit  of  the  morteafror,  and  In 
BDcfa  case  tt  cannot  be  said  to  be  vcM  in  law. 
But  when  it  appears  from  extrinsic  evidence 
tSiat  the  moTticBi;or  Is  to  retain  posseBelon  of 
the  gooda  mortgsged,  and  sell  the  tuime  in  the 
VHiial  course  of  busluess,  the  mortRWxe  is 
feaudalenC  hi  fact;  for  the  reason  that  it  ta 
fcr  the  SBBrtgaflor's  own  use  and  beuedt.  and' 
comes  wiUiia  the  IntalWtloB  of  socUon  ^Vi, 
HUl'a  Ann.  Laws  Or.,  which  declares  that  all 
teanafers  of  Koods  and  chattels  made  lo  trust 
flir  the  poreon  ma\i\ng  the  same  shall  be  void 
as  axainst  the  creditors,  existing  or  subsequent. 
«(  sncii  person.  OrtoD  v.  Orton,  7  Or.  478;  .Ta- 
eobs  V,  Errlii.  9  Or.  52;  Bremer  v.  Flecken- 
■telB.  Id.  2m;  Aiken  t.  Paacall.  1»  Or.  403, 
S4  Pac.  1089. 

Tbe  fourth  fiodiBg  of  fact,  after  stating  the 
agreement  entered  Into  betwe«i  tbe  mortgagor 
«nd  mortgagees.  Is  as  fbUows:  "UcLeod,  ac- 
eordlngljr,  on  January  12,  1803.  and  pursuant 
to  this  agreement,  executed  tbe  mortgage,  and 
the  sanie  was  locked  up  In  tbe  safe  of  the  ac- 
tocne;ps  for  plalntlfTs,  and  meanwhile  McLeod 
eontinned  to  ,do  bustooss  as  before,  without  any 
change  of  possesslm  hi  the  business  of  any 
Uod  wtetBoerer;  aad  be  continued  to  work 
V9  iM  stock  Into  nwaufactnred  goods,  and  dis- 
pose of  the  same,  accepting  orders  and  doing 
business  tai  all  reflects  after  the  execution  of 
the  mortgage  In  like  manner  as  before."  This 
finding  to  probably  equivalent  to  a  statement 
that  McLeod  dtapoeed  of  the  stocdi:  of  goods 
tor  his  own  nse  and  benefit,  but  it  does  not 
appear  therefrom  that  snch  disposal  was  In 
ptBrsnance  of  any  agreemMit  mteied  Into  be> 
tween  fte  mortgagor  and  mortgagees,  fir  that 
Ifte  latter  had  knowledge  of,  consented  to,  or 
ratified  siicb  dlqposal,  in  the  absence  of  which 
it  does  not  shew  that  tlie  plaintiefs  had  given 
licLeod  power  to  dispose  of  the  property  cov- 
ered by  the  mortgage.  Here  was  a  failure  of 
the  comt  to  find  npon  an  issue  made  by  the 
pleadings,  tibe  materialtty  ot  wmcii  mnflt  be 
detenuined  by  a  consideration  of  tbe  questlou 
whetber  tt  ooold  be  stricken  from  tbe  answer 
without  leaving  it  tnaiifficient  as  a  defenne. 
Bill's  Ann.  I-aws  Or.  Q  1)5. 

The  ninth  finding  of  fact  Is  ta  13ie  effect  that 
the  mortgage  was  given  and  received  punwnnt 
to  ail  agreement  which  was  Inti'uded  to  deceive 
creditors.  The  kistrummt  dbC  having  been 
flled  created  a  presnmptfon  of  fraud  against 
tbe  creditors  of  McLeod.  during  his  possessioo 
<rf  the  property,  dlspotable  only  by  making 
It  to  appear  on  tbe  part  of  tbe  plaintirfs  that 
It  was  tnade  tn  good  faith,  for  a  sufttcient  cou- 
atderatton,  mmA  wUbont  tat«it  to  defraud  tbe 
creditors  of  Che  mortgagor.  HfU's  Ann.  I>aw8 
Or.  8  77S,  subd.  40.  It  has  been  held  by  tUs 
coort  tliat  a  stowing  of  these  facts  overcomes 
-mdk  preanmptioai,  estahUabes  tbe  validity  of 


the  mortgage,  and  renders  the  eecorlty  supe- 
rkN>  to  s  subsequent  attachment  or  mortgage 
of  tbe  same  prop'-rty,  even  In  tbe  abseoce  of 
ootit.'e  of  tbe  uotlied  mortgage.  Marks  v.  sill- 
ier, 21  Or.  317.  US  Pac  14;  Davis  v.  Bowman, 
25  Or.  189,  35  Pac.  204.  The  defendaitt  hav- 
ing alleged  that  tbe  chattel  mortgage  had  not 
been  filed,  and  thai  he,  and  those  for  whom 
be  acted,  had  no  notice  or  knowledge  thereof, 
tbe  burden  was  thereby  cast  upon  tbe  plain- 
tiffs to  allege  In  tbe  r^ily.  and  ivove  at  tbe 
trial,  that  tbe  mortgage  was  executed  In  good 
faith,  for  a  Bufllcl«it  ciHisUeratlon.  and  with- 
out Intent  to  defraud  McLeod's  eredltors.  Ex- 
amining the  reply,  we  find  that  It  fiails  to  al- 
lege either  of  these  tects.  and  ttie  effect  ef  tbe 
court's  findings  thereon  Is  tluu  McLeod  was 
Indebted  to  tbe  ^Intlffs,  and  gave  a  mott- 
gage  on  hto  stock  of  goods  as  secwity  there- 
for. Tbe  finding  that  the  mortgage  was  «ce- 
cuted  with  the  Intent  to  deceive  eredketa,  and 
tended  to  hinder,  delay,  and  defniud  them, 
strengthens  the  presumptioo  of  fraud  aitobag 
from  tbe  failure  to  file  the  InstnimenL  Thli 
finding  Is  predicated  npon  an  issue  tendinvd 
by  tbe  defendant,  and  from  It  the  oonchi^D 
of  law  is  deduclMe  that  tbe  mortgafge  was  void 
as  to  the  attaching  creditors,  witbont  r^er- 
ence  to  the  teaoe  that  the  mortgagees  gave  tbe 
mortgagor  power  to  dispose  of  the  goads  for 
his  own  use  and  benefit,  whiofa  mln^  have 
been  stricken  from  tke  i^eadlng  without  leav- 
ing It  Insufflcieut  aa  a  defense.  Tbe  eandu- 
slons  of  law  are  therefore  dedudUe  from  the 
findhigs  of  fact,  and  together  are  suffldeot  t» 
siopott  tke  JudgawDt,  wtaldi  In  afflnasd. 


PBOPLB  ex  reL  MTTXRR  et  aL  T.  OAVfl 

et  sL    #8.  V.  420.) 

(Rninnne  Comt  of  Oslffoniia.   Sept.  21.  18B9.) 

Cities — AiiBVOMCicr  or  Craktrr — SpscTAt.  Blm- 
■noN— OrrrcBM— SBfHiTBBlxo  or  Tshm. 

1.  lender  Comt.  art  11.  f  H,  ptovidlng  that 
propowHl  emendBpnta  of  city  cbartprs  may  be 

BiibiiiitteH  to  a  vote  of  the  dpcttirs  at  "a  gener- 
rI  or  niM'cinI  plcvtion."  sucti  AoipnilmpDtB  may  be 
Ipsntlty  Biihmittel  at  ao  elfction  held  #sr  the 
sole  niirpoflp  of  voting  thermn. 

2.  The  term  of  m  Inciimbfnt  sf  a  city  office 
may  lie  8liortcD*>d  by  an  Hmeadment  of  the  <Atf 
charter  flimllobing  the  office,  or  devolving  iti 
duties  npoD  oth«>  offlcers. 

Department  1.  Appeal  from  snperlor  conrt, 
Alameda  county;       I*  Krirk,  Judge. 

Quo  warranto  by  the  state  on  tbe  relation 
of  W.  N.  Sillier  and  R.  A.  Hughea.  against 
John  L.  Davie  and  others  and  tbe  city  of  Oak- 
land. Judgment  for  respondents,  and  relators 
ap])eaL  AiHrmed. 

Atty.  Oen.  KltzgeraM  and  Oca  B.  De  Go- 
lia,  for  appeliauts.  Ueed  A  Nusbaniner,  8. 
F.  Daniels.  J.  A.  Jobnson,  and  J.  K.  Plersol. 
for  respondents. 

GAROUTTB,  J.  This  Is  an  Inveatlgatlon 
Instituted  In  the  oame  of  tbe  peo^e.  In  the 
■atnie  of  quo  warrwrto,  to  tsst  tbe  tttle  to  of- 
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£ce  of  the  present  board  of  public  works  of 
the  dtj  of  Oakland;  aaM  board  couslstioK  of 
three  commlsfiioDers.  The  defendanta  the 
mayor,  tbe  city  attcHitey,  and  dt;  eoKtoeer 
are  ex  officio  the  conunlBalonera,  and  form  this 
board  of  put>Uc  works.  Tbey  claim  title  to 
offlt-e  Qoder  and  by  virtue  of  certain  amend- 
menta  to  tbe  charter  of  the  city  of  Oakland. 
Tfaelr  tenure  of  office  la  attacked  by  plaintiff 
upon  two  Ktoanda:  First,  ttiat  the  election 
at  which  tbe  ameodments  to  the  charter  were 
submitted  to  the  people  waa  not  authorized 
by  law,  and  therefore  said  amendments  never 
became  part  of  the  dty  charter;  aad.  ■econd. 
It  ia  contended  that,  Lf  the  election  was  legal, 
and  the  amendmentB  adopted  In  accordance 
with  law.  Btlll  Miller  aad  Uujchea,  as  mem- 
bers of  tbe  board  of  public  worka,  were  en- 
titled to  bold  amca  fw  a  foil  tarin  oc  four 
years. 

The  amendmenta  tbe  charter  were  aob- 
mitted  to  tbe  people  under  an  election  called 
and  held  by  virtue  of  a  power  claimed  to  ez- 
iat  In  tbe  dty  council,  coming  from  section  H, 
art.  11,  of  the  constitution  of  tbe  state,  which 
provides:  **The  charter  •  •  •  may  be 
amended  at  iatervals  of  not  Icaa  than  two 
years  by  proposals  tber^or,  submitted  by  tbe 
lefrtslatlve  authority  of  tbe  city  to  tbe  qual- 
ified electors  thereof,  at  a  eeaeral  or  special 
tfectloo.  held  at  least  forty  days  after  tbe 
publication  of  such  propoaala  for  twenty  days 
In  a  dally  newspaper  of  general  circulation  in 
■ucb  dty.  and  ratified  1^  at  least  three-dftbi 
ot  the  qiullQed  eledora  voting  thereat,  and 
approved  by  the  legtelature,  aa  berrin  pro- 
vided for  the  approval  of  tbe  charter."  Ap- 
pellants' position  as  to  this  provlKloa  of  the 
conBtlratloa  Ig  that  tbe  worda  "apedal  eleo- 
tion'*  refer  to  aa  election  held  for  tbe  pur- 
pofH>  of  tilling  a  vacancy  In  office  ^section  1043, 
Pol.  Code);  that  a  special  election,  under  tbe 
Code,  is  an  election  held  for  that  purpose; 
and  that  tbe  legislative  mind  had  such  an 
Section  In  view  when  this  provision  of  the 
const  Itutlon  was  enacted.  It  Is  further  in- 
sisted that  such  provision  Is  a  limitation  of 
power,  and  the  mode  there  prescribed  is  tbe 
measure  of  the  power.  Appellants  then  claim 
that,  these  amendments  bsvlng  been  voted 
u)>on  at  an  election  held  solely  for  tbe  pur- 
jMiae  of  voting  tqwa  them,  such  an  election 
was  neither  a  general  nor  special  election,  and 
bence  tliere  was  no  power  and  authority  vest- 
ed In  tbe  city  conacU  to  call  and  hold  the 
election  that  was  so  called  and  held.  In  Peo- 
ple y.  Hoge.  55  CaL  612,  the  provision  of  the 
cooBtitulleo  bere  under  coBBidcration  was  be- 
fore the  court,  and  it  waa  then  held  to  be 
Bclf-esEeeutlng.  As  to  the  iOKal  aoundhesa  of 
Bucb  holding  we  have  no  doubt,  and,  that  be- 
ing the  fact,  the  sole  question' remalnlug  up- 
on tUa  braaeh  <3t  the  case  festn  upon  tbe 
signidratioa  to  be  given  the  worda  "apeclal 
election."  It  la  urged  by  appellants  that  in  the 
Boge  Case  there  Is  found  an  intimation  that 
these  worda  refer  to  an  election  at  which  a 
vacancy  in  office  is  to  be  flUed,  bnt  there  waa 


DO  such  question  before  tbe  court  In  that  case. 
As  to  what  conatltuted  a  special  election.  In 
tbe  light  of  this  constitutional  provision,  waa 
not  under  consideration  by  the  coiux.  The 
election  Involved  In  that  case  waa  a  apeclal 
election,  from  any  point  of  view,  and  the 
merit  of  that  litigation  was  In  no  way  de- 
pendent opon  the  conatmction  to  be  given 
those  words.  For  these  reasons  we  hold  the 
case  Is  DO  authority  In  support  of  appellants* 
position.  All  elections  are  either  general  or 
special.  "HilB  election  waa  not  a  general  elec- 
tion. Uence  It  must  have  been  a  special  elec- 
tion. This  aioch  Is  conceded,  but  it  Is  con- 
tended that  it  must  be  a  particular  lUod  of 
special  election;  that  is,  an  election  held  to 
hU  a  vacancy  In  ottice.  We  find  no  warrant 
In  the  lancuage  used  to  Jiutify  such  as  Inter* 
pretation.  A  apec-lal  election  to  till  a  vacancy 
In  office  contemplates  baste  and  urgent  action. 
Tlie  notice  of  election  may  be  given  for  only 
5  daya.  To  adopt  amendments  to  a  charter 
there  must  be  a  puhUcatl«n  of  notice  for  20 
days,  and  a  further  lapse  of  time  of  40  days 
before  election  day.  Thus,  tbe  application  of 
the  construction  contended  for  would  be 
wholly  impracticable,  and  in  this  regard  alf 
most  nullify  tbe  law.  An  election  held  for 
the  sinRle  purpose  of  voting  a  special  tax,  or 
for  the  Issuance  of  bonda.  Is  a  special  elec- 
tion. Yet  appellants  do  not  even  contend 
that  such  an  dectlon  Is  the  special  election 
referred  to  by  the  provision  of  the  constitu- 
tion. Again,  no  good  reason  can  be  urged 
why  Buch  an  dectlon  should  be  held  at  the 
time  and  place  where  an  election  Is  being  con- 
duded  to  All  a  vacancy  in  office.  But,  aside 
from  any  indirect  reasons  that  may- be  Invok- 
ed, looking  against  appellants'  position,  we 
are  clear  that  the  meaning  of  the  provision 
itself,  gazing  squarely  at  It,  la  that  the  words 
"special  election"  refer  to  an  eledlon  held  for 
the  purpose  of  voting  upon  tbe  amendments  to 
the  charter.  Buch  is  the  plain  and  natural 
conatmction  of  the  language,  and  that  such 
waa  the  Intention  of  the  framers  of  tbe  In- 
strument we  have  no  doubt. 

The  charter  being  legally  amended,  it  1b 
atlll  maintained  tiiat  the  incumbents  of  the 
offices  of  commissioners  of  public  worka  at 
tbe  date  that  tbe  amendmenta  took  effect 
shoald  bold  office  for  the  balance  of  tbe 
four-year  term  for  which  they  were  appoint- 
ed. Among  other  matters,  these  ameuduienta 
to  the  charter  provided:  "There  shall  be  a 
department  of  public  works  under  tbe  man- 
agement of  three  couimUal oners,  who  shall 
coustlinle  the  board  of  public  wtvka.  Tb« 
commlsHloDcrs  shall  couKtst  of  the  mayor, 
city  attorney  and  tbe  dty  engineer.  «  *  • 
General  manidpsl  electloas  shall  be  beld  bt- 
enalaUy  on  the  second  Monday  in  Marcb, 
coauncndng  with  tbe  second  MoiMlay  ta 
Uarota  next  after  ttie  adoptloa  of  tkia  anaid- 
oient.  At  each  such  general  municipal  elec- 
tion there  shall  be  elected  a  mayor,  who  shall 
be  ex  officio  a  comiut.-^sloner  of  public  worka, 
*  •  *  a  dty  attorney,  who  abaU  be  ex  ot- 
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flclo  a  connalssloner  of  public  works,  *  *  • 
and  a  city  engineer,  wtao  Bball  be  ex  t^do  a 
commlBBlQiier  of  jrabllc  works."  The  salary 
of  a  county  or  city  officer  may  be  reduced 
daring  Us  tenn  of  office  by  the  leglslatlTe 
power,  or  his  term  of  office  shortened  or  even 
extinguished.  And,  when  we  oonsidu'  the 
foregoing  proTislons  of  the  charts  as  amend- 
ed, whUdi  provide  who  shall  constitnte  the 
board  of  commissioners  of  public  works,  and 
when  the  commlsslonera  shall  be  elected.  It  Is 
patent  that  npon  such  election  a  new  board 
was  created,  and  that  the  old  members  were 
no  longer  clothed  with  oAclal  authority. 
These  amendments  to  the  charter  necessarily 
repealed  by  implication  any  proTislona  of  the 
law  fixing  the  term  of  office  at  four  years. 
For  the  foregoing  reasons  the  Judgment  Is  af- 
flrmed. 

We  concur:  TAN  FLBBT,  J.;  HABIU- 
80N,  J. 


UABOH  T.  BARNBT  et  aL   (8-  F.  436.) 
(Supreme  Court  of  Callfonila.   Sept  26,  1886.) 
BuBaoftATioiT  —  Rights  or  Irdorssb  op  Nora 

AOAIS8T  HaKSR. 

A  sale  on  ezecatloa  of  the  property  of  an 
IndorBer  of  a  note,  to  satisfr  a  JnoKment  against 
him  and  the  maker,  gires  nich  uidoTser  a  caose 
of  action  against  the  maker  only  for  the  amomit 
actnally  credited  on  the  execntwn,  after  paying 
the  costs  of  the  ssle  ont  of  the  proceeds  there- 
of, tlDce  it  was  the  dntr  of  the  IndiHraer  to  hare 
Tolontarily  paid  the  Jnogment,  wlthoat  levy  and 
•ale. 

Department  1.  Appeal  from  aup^or 
court,  Santa  Oram  county;  J.  H.  Logan* 

Jndge. 

Action  by  William  F.  March  against  S.  B. 
Bamet  and  others  for  the  recoTery  of  mon- 
ey. From  a  Judgment  for  plaintiff  against 
defendant  Jacob  Steen,  and  an  order  deny- 
ing a  new  trial,  said  Steen  appeals.  Modi- 
fied. 

Z.  N.  Goldsby,  for  aroellant  W,  D.  Story, 
ft>r  respondents 

OABOmTTB,  J.  One  Buttm  reeoTwed  a 
judgment  against  Steen  and  Harcli,  the 
maker  and  Indorser,  respectlTely,  of  a 
tahB  promissory  note.  He  assigned  the  judg- 
ment to  Burnet  Bamefs  assignee  took  out 
execution,  and  leried  upon  the  property  of 
March.  Under  execution  ssle  this  property, 
to  the  extent  of  |770>  was  q>plled  to  the 
payment  of  the  Judpnent  and  cocta  of  sale. 
The  present  action  la  twonght  by  Blareh 
against  Stem,  Bamet,  and  others,  who  were 
asBlgseea  of  the  judgment  at  certain  tlme% 
tcx  the  sum  of  f 1,400.  The  complaint  al- 
leges Uw  Ttlne  <tf  March's  proper^  leried 
upaa  aad  mU  to  be  that  sum.  and  duugea 


BIIPOBI!BIIt.  iCal. 

the  defendants  with  conspiracy  In  makin; 
the  levy,  etc.  The  trial  court  rendered  Jodg- 
ment  against  Steen  for  the  sum  of  9770,  and 
also  rendered  Judgment  In  farw  of  the  other 
defendants  for  their  costs.  Steen  qipetli 
from  the  Judgment  and  the  orda  dwying 
his  motion  for  a  new  trial 

The  Judgment  being  In  fliTw  of  all  the 
d^^idants  acest  tba  appellant  Steot,  It 
becomes  unnecessary  to  pass  npon  many  of 
the  objections  made  to  the  eompUdnt  de- 
mumx.   Vet  the  same  reason,  any  lack  of 
findings  upon  Issues  of  fact  pertaining  to 
the  defendants  not  appealing  will  not  be 
ctmsldered.  Indeed,  It  is  smuwhat  dUDndt 
to  determine  the  exact  theory  Upon  which 
plalntifr  framulated  his  complaint.  And,  as 
far  as  this  i^pellant  la  concerned,  both  the 
complaint  and  findings  largely  abound  la 
matters  of  surplusage.   But  it  does  i^ipear 
by  both  complaint  and  findings  that  a  judg- 
ment was  rendered  against  Steen,  the  mak- 
er, and  March,  the  Indorser,  of  a  certabi 
promissory  note;  and  It  further  appears  Out 
March's  property  was  levied  upon,  sold,  and 
the  proceeds  applied  to  the  satisfaction  U 
that  Judgment   Tbaae  facts  created  a  lia- 
bility against  Steen,  and  in  faror  of  March: 
for.  If  March  had  -voluntarily  paid  the  judg- 
ment, he  would  have  had  a  cause  of  action 
against  Steen  for  the  amount  paid,  and  he 
had  the  same  cause  of  action  what  his  prop- 
erty was  sold  by  fb»  slmlff,  and  the  pro- 
ceeds applied  uiMU  the  judgment.  Such  lia- 
bility a^gpeaxing  hy  bodi  complaint  and  find- 
ings, we  see  no  necessity  for  a  reversal  of 
the  judgment  and  a  new  trial.   It  appears 
that  while  plalntilTa  property  brought  $770 
at  farced  sale,  still  only  9696.10  were  credit- 
ed upon  the  execution  returned  to  the  court, 
the  balance  bdng  applied  to  the  payment  of 
the  costs  of  Bal&   As  to  the  owner  of  the 
judgment,  it  was  the  duty  of  the  plaintiff, 
March,  to  pay  the  entire  amount  without  a 
levy  and  sale  of  his  property,  and  wo  see  no 
reason  why  Steen  should  be  liable  f<n  tiie 
costs  of  tiie  sheriff  In  sdllng  March's  iffop- 
erty.   See  Simpstm  r.  OrlflUi,  B  Johns.  18L 
Steen  only  received  a  benefit  from  March  to 
the  extent  of  the  amount  of  money  actnally 
applfed  npon  tb»  judgmoi^  and  that  amount 
measured  his  llablll^.   Tb»  superior  court 
therefore  erred  In  giving  to  the  idalntiff  a 
judgment  against  Bteoi  for  9770,  instead  of 
the  959aiO;  and  It  la  accordingly  directed  to 
modify  the  judgment  and  to  enter  judgment 
in  favor  of  the  plaintiff  acahut  Stem  toe  fbo 
sum  of  9BM.l<^  with  Interest  theram  from 
June  10,  1802,  and  costs,  and,  aa  ao  modi- 
fied, the  Judgment  and  order  wOl  atand  af- 
firmed. 

Weeoaeur:  HABBI80K,J.|  TAXf  SUBT, 

J. 
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NIOBI  T.  BMPIBB  STEAM  LAT7NDBT  et 

kL    (L.  a.  226.) 
(8api«iiw  Gonrt  of  GaUflMnla.   Sept  16^  1896.) 

APPBAl.— FiLIMG  POIHTB  ASD  AOTHOBITIEB. 

A  motioD  to  difimiBS  an  appeal  will  be  de- 
Died,  ootwithstatidinK  appellant  a  failore  to  file 
his  points  and  authorities  within  the  time  re- 
quired bj  the  supreme  court  rules,  if  appellant 
presents  sucb  points  before  the  hearing  of  the 
motioD,  and  it  appears  that  the  appeal  is  pre- 
sented in  good  faith,  and  that  the  delay  was 
cansed  In  part  hj  a  misunderstanding  of  coun- 
sel, and  in  pert  by  appellant's  inability  by  rea- 
son of  his  poTer^,  to  obtain  the  money  neces- 
suy  to  pay  the  expense*  of  the  jippeaL 

in  bank.  A[v>eal  from  superior  court,  Lra 
Angeles  county;  Luclen  Sbaw,  Judge. 

Action  by  Roeario  NIobI  against  tbe  Em- 
pire Steam  Laundry  and  anotiier.  From  a 
jQdgment  for  defendants,  plaintiff  appeala 
On  motion  to  dismiss.  Denied. 

Murphey  &  Oottscliaik,  for  appellant.  J. 
8.  Cliapman,  for  respondents. 

PRR  CURIAM.  Tbis  Is  a  motion  to  dis- 
miss an  appeal  for  the  failure  of  ap[>eUant 
to  file  his  points  and  authorities  within  the 
time  required  by  the  roles  of  this  court 
The  points  and  authorities  should  have  been 
filed  not  later  ttian  June  1,  1886.  Tbe  mo- 
tion to  dismiss  the  appeal  was  made  upon 
June  12th,  and  appellant's  points  and  au- 
thorities were  presented  before  the  hearing 
of  the  motion.  It  appears  that  the  appeal 
is  prosecuted  in  good  faith,  and  that  the 
delay  was  occasioned  in  part  by  a  misunder- 
Btandiog  between  counsel  for  the  respective 
parties,  and  in  part  by  reason  of  the  dliS- 
cultles  which  the  appellant  by  reason  of 
his  poT«ty,  experienced  in  obtaining  mon- 
eys necessary  to  pay  the  expenses  of  appeal 
AltOKetber.  sufficient  Is  shown  in  excuse  of 
tbe  failure  and  neglect  of  appellant;  and,  as 
no  hardship  is  worked  to  the  respondents 
by  reason  of  the  delay,  the  motion  to  dis- 
miss is  denied. 


PEOFLB  T.  SANDERS.    (Or.  96.)  > 

(SivEcma  Gonrt  of  CallfDmhu   Sept.  15,  1896.) 

Cmmj-XAS,  ItAW— CoKTiKDANCE— Etidsncs  Tsim- 
IKO  TO  Prots  Ahothbb  Crimb— Insthuo- 

TIOKS— COSDUCT  OP  COUNSEL. 

1.  Where  a  year  elapsed  between  the  indict- 
ment Of  a  defotdant  and  bis  trial,  during  which 
both  prosecQtion  and  defense  searched  without 
snccess  for  persons  who  were  material  witness- 
es, the  coort  was  justified  in  refusing  a  further 
continuance  on  the  gronnd  of  their  absence. 

2.  In  a  trial  of  a  defendant  charged  with 
hsTing  forged  and  nttered  a  draft,  eTidence  that 
the  person  whose  name  purported  to  t>e  signed 
to  such  draft  had,  prior  to  its  date,  been  mur- 
dered by  defendant,  Is  pertinent  and  material, 
both  as  tending  to  prove  that  the  instrument 
was  forgred,  and  also  the  knowledge  of  its  false 
character  by  defmdant  when  he  uttered  it;  and 
it  is  not  rendered  inadmissible  by  the  tact  that 
it  tends  to  prore  the  commission  by  defendant 
of  ■  separate  crime. 

3.  Wnere  eTidence  Is  properly  admitted  in  a 
criminal  trial,  though  ft  tends  to  prove  the  de- 

1  Beheuing  denied. 


fendant  guilty  of  another  crime  than  tiie  one 
charged  against  him,  counsel  for  the  joosecu- 

tion  nas  me  right  to  discass  such  evidence  ta 

the  jury,  and  to  argue  any  theory  which  may 
legitimately  be  deduced  therefrom. 

4.  Where  the  prosecution,  to  prove  as  a  fact 
material  to  the  usoe  that  s  certain  person  had 
been  murdered  by  defendant,  was  permitted  to 
introduce  evidence  tending  to  ?khow  that  such 
person  was  seen  riding  with  defendant,  and 
that  at  a  point  further  along  the  road  defendant 
was  riding  alone,  it  was  prejudicial  error  to 
exclude  the  testimony  of  a  witness  offered  by 
defendant  to  the  effect  that  at  a  point  still  fur- 
ther along  the  road  the  witness  met  the  defend- 
ant and  another  riding  with  him,  and  tending  to 
show  that  such  other  was  the  person  claimed  to 
have  been  murdered. 

5.  Testimony  of  witnesses  shown  to  have  been 
in  the  vicinity  that  they  did  not  see  a  vehicle 
claimed  by  defendant  to  have  passed  along  a 
certain  road  is  admissible,  its  weight  being  for 
the  jnnr  to  determine. 

6.  where  the  existence  of  a  certain  peraon 
in  regard  to  whom  a  defendant  has  testified  is 
Questioned  by  the  prosecution,  it  may  introduce 
testimony  in  rebuttal  showing  that  eETorts  have 
been  made  by  the  officers  to  learn  of  the  ex- 
istence or  whereabouts  of  such  person,  and  that 
they  were  unsuccessful. 

7.  The  fact  that  witnesses  have  testified  that, 
in  their  opinion,  a  letter  offered  in  evidence  by 
a  defendant  is  genuine,  while  there  is  no  direct 
testimony  in  rebuttal,  does  not  require  the  court 
to  instruct  the  jury  that  they  must  consider 
the  letter  as  genuine,  where  the  evidence  of  the 
prosecution  tends  to  establish  other  facts  which 
disprove  its  genuineness. 

8.  Where  the  prosecution  claimed  that  certain 
Instruments  executed  before  the  defendant  as 
a  notary  were  forged  and  fictitious,  while  de- 
fendant testified  to  their  genuineness,  the  re- 
fusal of  the  court  to  instruct  ss  to  the  pre- 
sumption of  genuineness  arising  from  the  de- 
fendant's certificate  as  notary  was  not  erroneous, 
as  such  presumption  added  nothing  to  the  posi- 
tive testimony  of  defendant,  <x  to  the  presump- 
tion of  his  innocence,  which  east  the  burden  of 
proof  on  the  prosecution. 

9.  In  a  prosecution  for  uttering  a  forged  draft, 
where  the  prosecution  had  introduced  evidence 
tending  to  show  that  the  purported  drawer  had 
been  murdered  by  defendant  previous  to  the 
time  when  the  draft  was  written  and  uttered, 
it  was  proper  to  refuse  to  Instruct  the  jury  that 
they  should  not  presume  tbe  death  of  such  per- 
son, as  a  circumstance  tending  to  show  defend- 
ant's guilt,  unless  such  death  and  defendant's 
knowledge  of  it  were  proven  beyond  a  reason- 
able doubt;  defendant's  guilt  not  being  neces- 
sarily dependent  on  such  fact,  and  the  jury 
being  entitled  to  consider  the  evidence  in  rela- 
tion to  it  Id  connection  with  the  other  evidence, 
though  they  might  not  regard  It  as  estaUfshed 
beyond  a  reasonaUe  doubt 

10.  It  Is  Improper  for  a  prosecuting  attorney 
to  comment  In  argument  on  the  failure  of  a  de- 
fendant to  testify  upon  any  particular  point 

Department  2.  Appeal  from  superior  court, 
Fresno  county;  J.  R.  Webb,  Judge. 

W.  A  Sanders  was  cmvlcted  of  forging 
and  uttering  a  draft,  and  appeals.  Reversed. 

Frank  H,  Short  and  F.  E.  Cook,  for  appel- 
lant   Atty.  Gen.  Fitzgerald,  for  the  People. 


HENSHAW,  J.  W.  A.  Sanders  was  indict- 
ed for  for^ng  the  name  of  WiUIam  Wootton 
in  a  draft  upon  the  Kutner-Goldstein  Compa- 
ny for  the  snm  of  f 1,400,  payable  to  the  order 
at  said  Sanders,  and  for  uttering  and  passinf? 
the  said  draft,  knowing  the  same  to  be  false 
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and  forced.  From  the  iud«:ment  of  cootIc- 
tlon,  and  from  tbe  order  denying  blm  a  new 
trial,  be  proBecntes  these  appeals. 

The  story,  as  told  by  tbe  evidence  In  this 
case,  IB  extraordinary,  and  In  some  respects 
TtthOQt  paraileL  Tbe  defendant  Is  a  man 
nearly  60  years  of  ase,  who  has  resided  in 
this  state  for  more  than  half  of  bis  llfetlnw. 
For  many  years  be  was  prominent  In  educa- 
tional cirelefl.  He  had  been  a  teacher  In  the 
public  schools  in  different  parts  of  the  state. 
Ke  was  well  educated,  and  possessed  of 
Diucb  teaming,  and  more  than  local  repala- 
tlon  as  an  agriculturist  hortlculttirlst,  and 
botanist.  He  was  married,  and  tbe  father  of 
<AIIdren.  who  were  growing  up  about  him 
in  Ills  borne  in  Fresno  county,  where  be  bad 
resided  for  many  years,  and  where  be  seems 
to  have  «iJoyed,  up  to  tbe  time  of  these  trans- 
actloDs,  tbe  universal  regard  and  respect  of 
his  fellow  men.  Wootton  was  an  old  man, 
past  70  years  of  age.  possessed  of  valuable 
fanning  lands  lying  near  tbe  borne  of  San- 
ders. Wootton  was  unmarried,  and  lived  up- 
on his  land  alone^  saving  for  tbe  presence  of 
Charles  RohloflT,  who  was  employed  as  a  f^rm 
hand.  Sanders  and  Wootton  were  friends. 
For  some  time  prior  to  the  date  of  these  oc- 
currences, Sanders  represented  to  Wootton 
and  to  others  that  one  John  Knausch  bad  in 
contemplation  the  purctiase  of  tbe  Wootton 
land,  designing  to  devote  so  much  of  It  as 
was  practicable  to  the  culture  at  dtrus  fruits. 
Acting,  as  he  represented,  for  Knauscb,  who 
was  in  San  Francisco  or  elsewhere,  Sanders 
made  an  «EamInatIon  of  the  Wootton  land, 
platted  It.  showing  its  sources  of  water  sop- 
jfitj,  teaces,  and  other  Improvements,  describ- 
ing the  nature  of  Its  soil;  in  short,  collating 
such  Information  as  a  purchaser  unfamiliar 
with  the  property  would  naturally  desire  to 
posness.  This  Information  be  sent  by  letter 
to  Knausch.  Wootton  was  reluctant  to  sell, 
or  at  least  reluctant  to  sell  for  any  price 
which  Knauscb  was  willing  to  give.  San- 
ders, by  letter,  suggested  to  Knausch  that 
when  he  should  come  to  bargain  in  person 
with  Wootton  for  the  property.  It  would  be 
well  for  him  to  bring  $2().000  In  gold  coin,  the 
slebt  of  which  would  tend  to  excite  old  Woot- 
ton. to  stimulate  bis  desire  to  sell,  and  enable 
Knaunch  to  secure  a  better  bargain.  Knauscb 
being  unfamiliar  with  the  Wootton  land.  Snn- 
dpni  also  suggested  to  him  that,  when  he 
came,  he  should  not  drive  directly  to  the 
Wootton  house,  but  should  drive  up  a  valley 
to  the  rear  of  Wootton's  bouse,  and.  leavlnt; 
his  vehicle  there,  cioss  tbe  steep,  high  hill 
which  Interposed  between  the  valley  and 
Wootton's  home;  that,  by  this  mode  of  ap- 
proacb.  he  would  be  enabled  to  take  from  the 
top  of  the  bin  a  comprehensive  view  of  the 
Wootton  property,  and  thus  save  much  tltae 
which  would  otherwise  be  sprat  In  trav^  and 
Inspection. 

Tlie  matter  at  these  transactions  was  In 
acitati(»  for  over  a  year.  UiKui  the  1st  day 
of  FebnHU7T         Bandoa  was  at  Wootton's 
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bouse,  whither  he  had  driven,  as  be  aays,  to 
await  the  coming  of  Knausch,  whom  he  was 
dally  expecting.  Tbe  hour  for  the  noonday 
meal  had  arrived.  Robloff,  the  (arm  band, 
came  In  from  tbe  field.  The  noonday  meal 
was  eaten,  and  Itohloff  went  back  to  bla  work, 
which  was  that  of  sowing  grain;  Sandov 
agreeing  that  wbea  he  should  leave  for  bome^ 
as  he  prapoBed  to  do  later  in  the  afternoon, 
be  would  bring  out  to  him  upon  his  but^board 
some  sacks  of  seed  grain.  After  Robloff  bad 
gone,  and  when  Sanders  and  Wootton  were 
alone  in  Wootmn's  boose,  Jotm  Knauscb  ap- 
[)eared,  accompanied  by  a  man  named  Graves, 
the  two  having  croesed  on  foot  by  tbe  trail 
over  the  bill  to  the  rear  of  Wootlon^s  bouse, 
Knausch  carrying  with  blm  a  stout  valise  con- 
taining (20,000  hi  gc4d  coin,  wblcb  would 
weigh  about  73  pounds,  Tbe  subject  of  tbe 
purchase  and  sale  of  tbe  Wootton  ranch  was 
speedily  broached.  There  was  baggUnic  over 
the  terms  and  price,  when  Knanscfa  opened 
his  valise,  and  began  to  pour  tbe  gold  upon  tbe 
table.  Wootton  became  much  tuterested.  told 
Knausch  to  keep  on  piling  up  tbe  gold,  that 
the  table  could  stand  it,  and,  with  vtelMe  ex- 
cftement,  exclaimed,  "We  can  tnde!"  The 
terms  of  the  transaction  were  thMi  and  there 
agreed  upon.  Some  papers  rating  to  it  had 
bee*  bronnht  by  Knausch  In  antlclpatloa  of  ef- 
fectuating the  bargain.  Others  were  prei«red 
upon  the  spot  The  result  waa  that  Woot- 
ton deeded  ail  of  his  property  to  Knauscb. 
Knauscb  woold  have  nothIi«  to  do  with  any 
of  the  land  saving  that  whick  waa  lit  for  citras 
culture,  and.  by  an  arrangement  between  blia 
and  Sandere,  such  part  of  the  land  aa  was  an- 
BultaUe  for  that  purpose  waa  to  be  coBveyed 
to  Sandeia,  while  Sandna,  In  exchattice.  was 
to  coDv^  land  of  hl«  own  suitable  for  aucb 
parposee.  In  addition,  ttiere  was  drawn  np 
and  signed  by  tbe  partiea  a  long  agreement, 
under  which  the  lands  were  to  be  planted  wltb 
cltrus-t)eflring  trees,  under  the  direction  and 
maiiag«nent  of  Sanders,  who  waa  to  receive 
a  salary  for  bis  services  as  superintendent. 
Knausch  was  to  tunii^  the  hills  for  water  for 
Irrigating  purposes,  and.  being  a  practical  min- 
er, was  to  have  charge  of  that  work.  The  ex- 
penses were  to  be  borne  equally  by  the  four, 
saving  that  Knausch  was  to  lend  to  Sanders, 
if  necessary,  moneys  with  which  Sanders  waa 
to  furnish  his  share  of  tbe  expense.  This 
land  was  to  be  deeded  to  a  son  of  Sanders,  be- 
cause the  son  was  a  minor,  and  waa  to  be 
redeeded  by  him  to  the  Individual  owners,  upon 
demand,  after  he  had  attained  his  majoriiy. 
Sanders  waa  a  notary  public.  The  aicknowl- 
edgments  to  each  and  all  of  these  pnpen 
which  could  have  been  acknowledged  befnre 
him  were  taken  before  Sanders,  lu  the  mat- 
ter of  tbe  deed  from  Knauscb  to  Samlers.  and 
of  Sanders'  deed  In  exchange  to  Knausch.  be- 
cause Sanders  could  not  acknowledge  a  deed 
to  himself  or  from  himself,  tbe  |dao  of  an  In- 
termediary dummy  was  buggested  and  adopt- 
ed. Kiiiiuscb  deeded  to  one  Abbott,  a  young 
moo  of  the  neighborhood,  Sanders  taking  tbe 
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AckDowledgHent  to  this  deed;  and  be  ofter- 
warda.  and  upon  Sanders'  representaUona  and 
ezplauatitMis,  deeded  tbe  same  land  to  Sanders. 
Wootton  took  tbe  i20J)00  tn  gold.  For  tbe  re- 
matolng  part  of  tbe  purcbase  price,  Knauscb 
offered  Wootton  a  cbeck  for  $25,000.  Woot- 
toD  refused  tbe  check,  and  It  was  understood 
tbat  he  abonld  accompanr  Hjiauscb  and 
GiBTefl  dtber  to  Freano  or  to  Loa  Angeles, 
where  tbe  rest  of  tbe  money  wonld  be  paid 
biiD.  Tbe  papers  were  left  wltb  Sandws,  with 
directlcHia  from  all  the  perttes  that.  If  he  beard 
nothing  from  tbem  to  tbe  contrary  In  the 
course  of  a  few  days,  he  was  to  place  tbem  on 
record,  whieb  In  fact  be  did.  Wootton,  daa- 
ded  wltb  the  sight  of  tbe  mraey,  and  exei^ 
deed  orer  tbe  tranaactlosis  ot  the  day,  showed 
■n  eTer-lnereasIng  excitement,  until  be  acted, 
MM  Bandera  said,  like  a  nam  dazed  or  In  bis 
Bleep.  Knanseh  and  Gravea  left  tbe  house, 
waUkbug  back  over  tbe  blU  by  tbe  trail  to  tbe 
TMlker  where  they  bad  left  their  Tebkle,  with 
tbe  ndentandiag  tbat  they  sboald  drlre  down 
tbe  wmUbj  to  tbe  couty  road  leading  to  Frm- 
aa,  wblle  Saadna  and  Wootton  should  proceed 
down  tbe  road  from  Woottoa's  bouse  until  they 
OTertot^  them,  when  tbe  fonr  were  to  make 
the  rest  of  the  Journey  to  Fresno  together. 
Sanders  bamessed  his  moles  to  his  bodcboord, 
loaded  tbe  seed  grain  for  Robloft,  and  drove 
down  tbe  read,  accompanied  by  Wootton.  Tbe 
money  was  hi  a  vallee  at  Wootton's  fleet  Tbe 
fam  haad.  RoMoff.  had  used  up  bis  seed 
grain,  and  waa  looking  to  see  whether  San- 
decs  wm  «omlng  witk  more,  wbea  be  noticed 
the  backboard  and  Its  two  occupanta  drlrlng 
bnnledlj  donra  the  road.  Whra  It  reached 
tbe  mpot  where  Sanders  wna  to  unload  tbe 
grain.  It  was  stopped,  and,  according  to  tbe 
testimony-  ot  BoblofT,  Sanders  climbed  orer  tbe 
■eat  «t  tbe  buck})oard,  holding  the  reins  In  his 
hand,  and,  without  diamounting  from  tbe  Tefal- 
de,  kMLeA  and  tbmst  the  grahi  offi  upon  tlie 
groond,  some  of  tbe  sacks  striking  a  barbed 
wire  fence,  whieb  tore  tbem  open,  and.  scat- 
tered tbelr  cootenta.  Tbe  budcboard  was  then 
diiren  hurriedly  oa  by  Sanders  to  a  gate,  which 
was  dosed.  Heie  Sander*  dlsnKrantell  opea- 
ed  tbe  0ite,  came  beck,  took  the  reins,  which 
be  bad  placed  19m  tbe  seat,  and,  holding  the 
reins  as  be  atood  upon  the  ground,  drove 
throogb.  closed  the  gate,  climbed  into  the  buck>> 
board,  and  drove  off.  Rohloff  was  some  dl»- 
tance  frma  the  road,  but  noticed  tbat  Wootton^ 
whose  habit  it  waa  new  to  leave  the  ranch 
witbont  Instructing  tbe  hired  man  what  to  do 
In  tala  abaence,  and  informing  him  of  the  date 
<jt  his  retom,  upon  tbla  occasion  eat  with  his 
hands  In  bla  lap,  aeemin^^  etartng  straight 
ahead.  Sanders  testifies  tbat  Wootton.  in  bis 
nerrensneea  and  anxiety  to  get  away,  said  that 
be  did  set  want  to  see  or  speak  to  anybody, 
and  urged  Sanders  to  harry  up;  that  the  nuiiea 
were  reatlve.  having  beea  without  exercise  for 
some  days,  and  took  a  mpld  itace  of  tbelr  own 
accord.  He  denies,  however,  tbat  he  drove 
tbiongb  tbe  gate,  siQlas  that  Woottmi  took  the 
llaaa  hlaisnlf.  iDd  dnm  tiinnsh.   A  mUe  and 


a  half  below  die  point  where  tbe  two  mm 
thus  seen  by  Rohloff,  two  men.  Wiseman  and 
Record,  plowing  near  tbe  county  road,  saw 
Sanders,  and  recognized  him,  and  testified  tbat 
he  was  driving  aione.  This  Sanders  denies, 
Insisting  that,  at  the  time,  Wootton  accompa- 
nied him.  Some  miles  further  cm,  Sanders 
waa  again  seen  by  an  acquaintance,  Goblu,  who 
testifies  that,  when  be  passed  him.  Sanders 
was  driving  alone.  This  is  admitted  by  San- 
ders in  his  testimony,  and  explained  as  fol- 
lows: He  said  tbat  he  drove  od  with  Wootton 
until  they  overtoil  Knauscb  and  Graves;  tluit 
Wootton.  in  bla  nervousnetis,  became  exercised 
over  the  way  In  which  Knauscb  was  driving 
the  buggy,  fearing  a  breakdown,  wblch  would 
prevent  tbelr  arrival  at  Fresno,  and  Insisted 
upon  getting  out  of  Sanders'  buckboard,  and 
Into  X^uscb'B  vehicle,  to  drive  for  tbem. 
Tbla  he  dkL  It  waa  while  be  was  so  driving 
In  Knauscb's  boggy  tbat  Sandera,  puranlng 
the  Journey  upon  anotlier  road,  was  met  and 
passed  by  tbe  acqaaintnnce  who  testified  to 
seeing  him  alone.  Thereafter  Wootttm  return- 
ed to  Sandera*  buckboard,  and  rode  wltb  him. 
While  so  riding  with  him,  Sanders,  who  waa 
much  elated  at  the  outcome  of  tbe  day's  woik, 
and  at  tbe  prospect  ot  reedvlng  $500  commla- 
■ton  for  effecting  tbe  sale,  indulged  in  some 
Jocose  remarks  to  Wootton,  such  as,  "Another 
milestone  la  passed,  and  your  money  la  safe." 
These  remarks  roused  tbe  old  man  to  great 
hidignatloa.  He  dedloed  to  trsvd  farthw 
wltb  Sandera,  and  Insisted  upon  dismoontlng, 
and  getting  into  tbe  vehicle  with  Knaoscb  and 
Gmves.  This  he  did,  carrying  tbe  gold  witb 
him.  Sandera,  realizing  from  tbe  old  man's 
Indignation  that  U  was  Idle  for  him  to  con- 
tinue tbe  pn^KMSed  Journey  to  Fresno  wltb 
them,  turned  off  to  bis  home.  This  ta  the 
last,  so  far  as  tbe  evidence  goes,  that  was  ever 
seen  of  Wootton,  even  accordiujc  to  tbe  testi- 
mony of  Sandera.  The  last  statement,  how- 
ever, is  to  be  taken  with  this  resiervatlott:  A 
witness  testifies  that  he  saw  Wootton  hi  San 
Francisco  on  or  about  tbe  lOtb  of  February, 
1894.  He  la  certain  that  It  waa  Wootton,  but 
not  certain  of  the  date. 

Of  Graves,  Sandera  himself  could  tell  lit- 
tle, and  00  one  else  anything  at  alL  He 
was  a  friend  of  Knauscb,  whom  Sand(*rs 
had  casually  met  two  or  three  times  before. 
Upon  one  occasion  be  recognized  Knanscb 
in  San  Francisco,  followed  him  Into  a 
church,  and  sat  In  tbe  pew  adjoining  tbat 
occupied  by  Knauscb  and  bis  companiim, 
whom  he  afterwards  knew  aa  Urart>s.  Tlie 
only  thing  that  he  remembered  was  that 
Graves  upon  that  occasion  "made  a  siilendld, 
good  prayer."  Coacernlng  KDau»ch  the  evi- 
dence is  much  fuller,  though  not  much  more 
satisfactory.  Sanders  bad  known  him  for 
many  years.  He  had  "grub-staked"  him  In 
the  early  days,  when  Knauscb  was  a  miner, 
and  Sanders  a  school  teacb^.  He  bad  lust 
track  of  him  until  some  years  before,  when 
Enansch  appeared  In  tbe  section  of  tbe  coua< 
try  wbere  Sanders  resided    He  was  a  tuU, 
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dark  man,  and  wore  an  enormons  mustache. 
Knauscb  Informed  Sanders  that  he  bad  made 
a  good  deal  of  money,  and  was  looklns 
aboDt  for  an  investment  In  fmlt  lands.  He 
was  with  Knausch  once  In  Sao  Diego,  and 
spent  the  night  with  him  la  his  room.  Upon 
the  occasion  of  this  trip  they  Inspected  cltmis 
lands.  Knansch  was  solitary,  retiring  In 
deportment,  a  recluse  by  habit;  seldom,  If 
ever,  stopped  at  hotels;  had  no  fixed  abiding, 
place  of  which  Sanders  knew;  wrote  blm 
occasionally,  rarely  or  never  directing  where 
the  replies  should  be  addressed.  Knausch 
was  In  the  neighborhood  of  Sanders'  home 
upon  one  occasion,  but  wonld  not  visit  his 
home,  because  he  had  met  a  woman  In  Ore- 
gon who  had  formerly  worked  for  defend-* 
ant,  and  this  woman  said  that  defendant's 
wife  had  given  him  "such  a  setting  out  It 
made  him  chllL"  For  this  reason  he  never 
wanted  to  see  defendant's  wife,  and  would 
not  therefore  go  to  defendant's  bouse.  One 
George  Sargent  testified  that  In  1884  or  1885 
he  was  Introduced  to  John  Knausch  by  San- 
ders. The  credibility  of  Sargent's  evidence 
Is  im[>eacbed  by  the  testimony  of  witnesses 
who  testified  that  he  is  unworthy  of  belief. 
A.  O.  Sanders,  son  of  the  defendant,  17 
years  of  age,  testified  that  be  had  seen  John 
Knausch  while  his  mother  was  East,  five, 
six,  or  seven  years  before.  There  is  no  other 
or  further  evidence  of  the  existence  or 
whereabouts  of  Knausch  or  of  Graves,  sav- 
ing the  testimony  of  Sanders,  to  the  effect 
that  after  these  occurrences,  and  in  pursu- 
ance of  a  letter  which  he  had  received  from 
Knausch,  he  went  to  Mojave,  to  meet 
Knausch,  Graves,  and  Wootton.  He  found 
neither  Knauscb  nor  Wootton,  but  only 
Graves,  who  represented  to  him  that  Knauscb 
and  Wootton  were  in  the  country,  looking 
at  mining  property.  Graves  nt^ed  him  to 
go  with  him  and  Join  them,  but  there  was 
an  undeflnable  something  about  Graves,  a 
suspicious  air  and  bearing,  which  caused 
Sanders  to  mistrust  him,  without  defining 
why;  and,  in  consequence.  Sanders  refused 
to  go,  and  took  the  next  train  home.  Let- 
ters, however,  were  received  by  Sanders  and 
others  through  the  United  States  mall,  pur- 
porting to  come  from  and  to  be  written  by 
Wootton.  The  genulnenees  of  these  is  claim- 
ed by  the  defendant,  and  disputed  by  the 
prosecution. 

It  was  not  disputed  that  Sanders  presented 
and  obtained  money  upon  the  draft,  it  being 
claimed  by  Sanders  that  the  draft  was  an 
Inclosure  in  a  registered  letter  received  by 
him  from  Wootton,  which  lett^  was  mailed 
at  San  Fernando;  that  be  believed  it  to  be 
the  genuine  writing  of  Wootton,  and  had  no 
cause  or  reason  to  believe  otherwise.  The 
expert  evidence  is,  as  usual,  confilctlng;  the 
witnesses  for  the  prosecution  testifying  that 
the  writing  of  the  draft  was  not  the  hand- 
writing of  Wootton;  others,  for  the  defense, 
testifylDg  to  their  belief  In  Its  genuineness. 
It  was  proved  that  the  letter  was.  In  fact, 


mailed  at  San  Fonando,  but  by  whom  Is 
not  eatablished. 

The  theory  and  argument  of  the  prosecu- 
tion la  that  Knausch  and '  Graves  were 
myths;  that  Wootton  was  done  to  death  "bj 
Sanders  upon  the  Ist  day  of  February,  and 
his  body  concealed;  that  each  and  all  of 
these  acts  were  part  of  a  preconceived  and 
elaborately  executed  design  to  obtain  the 
property,  real  and  personal,  of  William 
Wootton.  On  the  19th  of  May,  tS&i,  this 
indictment  was  presented  against  the  de- 
fendant. On  May  21.  1894,  the  defendant 
was  arraigned.  Upon  March  B,  1895,  defend- 
ant moved  for  a  poetpouemeDt  and  continu- 
ance of  the  trial,  upon  the  ground  of  the 
absence  of  material  witnesses,  Knausch, 
Wootton,  and  Graves.  On  April  8,  1886,  the 
trial  was  actually  commenced.  There  had 
thus  elapsed  between  the  date  of  the'  indict- 
ment and  the  date  of  the  trial  nearly  one 
year,  all  of  which  time  was  available  to  de- 
fendant to  procure  the  attendance  of  these 
witnesses.  Their  importance  was  known  to 
the  defendant  and  to  hie  counseL  It  ap- 
pears also  that  the  prosecuting  officers  dur- 
ing this  time  were  making  diligent  search 
for  them.  The  failure  of  both  sides  thus  to 
learn  the  whereabouts  of  these  witnesses, 
and  to  procure  their  attendance,  gave  rea- 
sonable cause  to  believe  that  no  farther  post- 
ponement would  secure  their  attendance, 
and  the  court  was  Justified  in  refusing  a  con- 
tinuance. 

The  draft  In  question  was  dated  Los  An- 
geles, February  6,  1894.  Evidence  was  intro- 
duced by  the  prosecution,  over  the  objection 
and  exception  of  the  defendant,  tending  to 
show  that  William  Wootton,  upon  Pebmary 
S,  1894,  was  dead;  that  upon  the  lot  day  of 
February,  1894,  he  had  been  murdered  by  the 
defendant,  Sanders.  The  point  most  strongly 
urged  by  appellant  Is  tliat  the  court  erred  in 
admitting  this  evidence,  in  tliat  it  was  evi- 
dence of  a  separate  and  distinct  crime  from 
the  one  charged  in  the  indictment,  and  tbat  a 
defendant  may  be  charged  with  but  one  crime 
in  a  single  indictment,  and  tried  for  but  one 
ofTense  thereunder.  An  indictment,  It  la  true, 
must  ctiarge  but  one  offense;  and.  generally 
■peaking,  evidence  of  a  separate  and  distinct 
offense  Is  not  admissible  in  proof  of  the  on«^ 
charged.  Thus,  it  will  not  be  [>ermitted  gen- 
erally to  prove  tbat  a  defendant  committed 
some  other.  Independent,  and  distinct  crime 
from  the  one  charged,  as  the  basis  of  infer- 
ence and  argument  that  he  may  have  com- 
mitted the  particular  one  for  which  he  is  on 
trial;  for— First,  the  defendant  shall  be  char- 
ged with  and  tried  for  but  one  crime  under  a 
single  Indictment;  second,  he  may  and  prob- 
ably will  be  unprepared  to  meet  with  evi- 
dence the  offense  undisclosed  by  the  plead- 
ings; and,  third,  there  being  no  logical  con- 
nection between  the  two  offenses,  the  first 
does  not  tend  to  elucidate  or  prove  any  ma- 
terial fact  connected  with  the  second,  and 
does  tend  strongly  to  distract  the  minds  <tf  tbe 
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Jiu7  from  tbe  Inm  which  they  are  called  up- 
OB  to  decide,  and  to  subject  tbe  defendant  to 
onjust  guqilcion  and  discredit  People  t. 
Jones,  32  GaL  80.  But  bo  far  tbe  rule  goes, 
aud  no  farther.  Carefully  as  the  law  guards 
the  rights  of  a  defendant  charged  with  crime, 
to  see  that  he  Is  not  exposed  to  unwarranted 
aspersion  or  attack,  it  does  not  extend  that 
care  into  Indulgence.  A  defendant  in  a  crlm- 
ioal  case  Is  treated  with  faimeas,  but  not 
with  favor.  If  the  evidence  of  another  crime 
is  necessary  or  pertinent  to  the  proof  of  the 
one  charged,  the  law  will  not  thwart  Justice 
by  excluding  that  evidence,  simply  because  it 
involves  the  commission  of  another  crime. 
People  T.  Tucker,  lOi  Cal.  440,  88  Pac.  195. 
Tbe  general  tests  of  the  admlsaiblUt^  of  evi- 
dence in  a  criminal  case  are:  First.  Is  It  a 
part  of  the  res  gestee?  Second.  If  not,  does 
It  tend  logically,  naturally,  and  by  reason- 
able inference  to  establish  any  fact  material 
for  tbe  people,  or  to  overcome  any  material 
matter  sought  to  be  proved  by  tbe  defense? 
If  It  does,  then  It  is  admissible,  whether  It  em- 
braces tbe  commission  of  another  crime  or 
does  not,  wbetber  tbe  other  crime  be  similar 
in  kind  or  not,  whether  It  be  part  of  a  single 
design  or  not  The  commonest  instance  of 
ttie  admission  ot  evidence  of  another  crime 
is  where  It  becomes  pertinent  to  prove  tbe 
Hclenter  or  guilty  Imowledge  under  the  par- 
Ucnlar  charge.  Thus,  where  a  man  is  dur- 
ged  vrltb  passing  counterfeit  coin,  It  is  al- 
lowable, in  order  to  prove  Ills  knowledge 
that  the  coin  was  counterfeit,  to  show  that  up- 
on other  occasions,  with  knowledge  of  tbe 
false  character  of  the  m<xiey,  he  has  passed 
similar  coins,  la  People  v.  Cunningham,  66 
i:aL  668,  4  Pac  1144,  and  6  Pac.  700,  846,  In 
(he  proeetnitlon  of  the  defendant  for  tbe  lar- 
ceny of  cattle,  to  rebut  tbe  presumption  that 
ihe  d^Ddant  came  Innocently  Into  the  pos- 
session  of  tbe  cattle,  it  was  permitted  to  be 
fcibown  that  a  steer  belonging  to  a  third  per* 
son,  which  vras  found  in  the  defendant's  pos- 
s<.-sslon  with  tbe  cattle  of  the  complaining 
witaess,  was  stolen.  In  People  v.  Lane,  101 
CaL  51<^  86  Pac.  16,  where  the  charge  was 
murder,  the  defense  pleaded  Insanity,  claiming 
that  tbe  deflowering  of  defendant's  daughter 
l.y  deceased  had  upset  his  reason.  The  peo- 
ple. In  rebuttal,  were  permitted  to  show  that 
the  defendant  bad  committed  incevt  with  that 
very  daughter,  as  combating  tbe  view  tiiat  de- 
ceased's acts  could  have  deranged  defendant's 
uiind. 

In  tbe  case  at  bar  it  was  Incumbent  upon 
the  prosecotion  to  show  that  the  Instrument 
turi>'>>^ting  to  be  executed  by  William  Woot- 
ton  was  In  fact  a  forgery.  One  mode  by 
which  tbey  undertook  to  establish  this  was  by 
tividenoe  that  Wootton  was  dead  btfbre  tbe 
day  upon  which  the  Instrument  bore  date. 
True,  this  would  not  conclusively  estabUab 
tbe  lalse  character  of  the  draft,  for  a  man 
nii^bt  pos^te  such  an  Instrument  Never^ 
theiess,  it  wonld  be  eridence  tending  to  sbov 
Jts  false  Chazacter.  Again,  It  was  a  propw 
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part  ai  the  case  of  the  prosecution  to  show 
that  the  defendant  uttered  and  passed  the  in- 
strument knowing  It  to  be  forged;  and  if  the 
prosecution  could  establish  to  the  satisfaction 
of  the  Jury  that  Wootton  had  died  before  the 
day  upon  which  tbe  instrument  bore  date,  and 
that  Sanders  knew  of  Ills  death,  It  would,  un- 
questionably, be  strong  evidence  tending  to 
show  that  he  knowingly  passed  a  forged  In- 
strument But  the  prosecution,  having  the 
undoubted  rigbt  to  prove  these  things,  was 
not  to  be  deprived  of  tliat  right  merely  be- 
cause the  proving  of  the  death  involved  evi- 
dence of  the  crime  of  murder  against  the  de- 
fendant The  prosecution,  in  proving  the 
death  of  Wootton,  was  entitled  to  show  the 
manner  of  bis  death;  and  If.  In  so  showhig, 
it  was  made  to  appear  that  be  liad  been 
foully  dealt  vrltb,  and  had  come  to  his  aid 
at  the  hands  of  the  defendant,  it  was  not  for 
that  reason  to  be  excluded  from  tbe  con- 
sideration of  tbe  Jury.  The  evidence  was 
thus  not  introduced  to  besmirch  the  defend- 
ant or  cast  unwarranted  suspicioo  upon  Mm, 
It  was  necessarily  introduced  in  proof  of  a 
material  fact  which  It  was  competent  for 
the  prosecution  to  show. 

As  to  the  argument  of  the  counsel  Cox  tbe 
people,  of  which  appellant  bitterly  complains. 
It  need  but  be  said  that  with  tbe  evidence 
properly  before  the  court  and  the  jmy,  the 
prosecution  was  entitled  to  base  thereon  any 
reasonaUe  argument  or  theory  within  the  le- 
gitimate purview  of  that  evidence,  being  con- 
trolled therein  by  the  sound  discretion  of  the 
court 

For  the  reasons  we  have  already  discussed, 
the  evldettce  ot  EohlofT,  Wiseman,  Kecord, 
and  Oobin,  tending  to  show  that  mi  and  prior 
to  the  6th  day  of  February,  1804,  Wootton 
was  dead,  was  admlssiUe,  even  though  It 
also  tended  to  abow  that  be  was  murdered 
by  Sanders. 

It  will  be  remembered  that  In  eqilanatlon 
of  the  fact  that  at  the  time  he  was  seen  by 
the  witness  Oobln,  he  was  driving  alone,  San- 
ders, In  his  narration  of  tbe  events  of  the 
day,  declares  that  during  that  portion  of  the 
Journey  Wootton  bad  1^  the  backboard,  and 
was  riding  with  Knauscb  and  Oraves,  over 
a  different  road.  He  further  explains  that 
the  four  met  again  near  tbe  town  of  Reedle^; 
that  Wootton  once  more  took  his  place  In 
Sanders'  buckboard,  and  tbe  two  vebicleb 
and  their  occupants  proceeded  along  the  road 
together.  Defendant  sought  to  Introduce  the 
evidence  of  a  witness,  Wesley  Traver,  an  ac- 
quaintance of  defendant  to  prove  that  there 
and  at  that  time  Traver  saw  Banders,  and 
was  able  to  idmtlfy  him  and  his  conveyance; 
to  prme  further  that  he  saw  another  vehicle 
In  company  with  that  of  Sanders,  and  that 
each  of  these  vehicles  contained  two  men;  to 
prove  by  general  description,  If  not  by  exact 
identification,  that  tbe  man  riding  with  San- 
ders was  William  Wootton;  to  show  tbe  time 
when  tbe  meeting  took  place,  tbe  direction  In 
wbldi  tbe  men  were  tiaveliiVt  ud  to  atEi»d 
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wnDetMnjr  of  a  description  of  tbe  other  tw 
men.  Under  tbe  e(reinnstance«,  amd  nndftr 
the  nature  of  the  evidence  wblch  had  been 
brought  to  bear  af^fnst  Bandera,  he  should 
bare  been  allowed  tbe  fnllest  latitude  In  the 
matter.  The  court,  however,  nnder  objec- 
tions from  the  prosecutton,  refused  to  admit 
the  eridence  of  the  wttness  Traver,  and  left 
such  frafcments  of  It  as  were  admitted  In  an 
eviscerated  and  wdl-nlxb  nnlntellltrlhle  con- 
dition. Only  tff  setting  out  In  detail  the  rec- 
ord of  tbe  case,  dlsekwlng  tbe  fotile  efforts  of 
tbe  defense  to  present  to  the  Jury  tbe  erl- 
den(«  of  this  witness,  coald  tbe  hardship  and 
injury  which  were  worked  to  the  defendant 
be  adetfuately  Shown.  The  following,  how- 
ever, wfll  serve  as  an  example:  Tbe  witness, 
having  been  allowed  to  testis  that  he  dtd  see 
Kr.  Sanders.  Is  asked:  '*Q.  Who  did  yon  tlnit 
see,  Mr.  Sanders  or  tbe  others?  Mr.  Snow: 
We  ohrfect  to  that  as  Incompetart  Mr.  Hinds: 
Irrelevant  for  any  purpose  vrtiatsoever.  Mr. 
Short:  Q.  What  way  were  they  going  when 
you  saw  tbemT  Mr.  Hinds:  We  object  on 
tbe  ground  It  Is  Incompetent  and  Irrelevant 
for  any  patpose.  The  Court:  Same  rallng. 
Mr.  Short:  Q.  What  position  were  the  men 
fcs  when  yon  saw  them,'— tbe  three  men  you 
kav<e  described?  Mr.  Hinds:  We  object  on 
the  gnmud  It  Is  Incompetent  and  Irrelevant 
for  any  purpose.  Tbe  Court:  Let  the  objee- 
tlon  be  snstaliwd."  Omstderlng  the  claim  of 
the  prosecntloii  that  in  tbe  mile  and  a  half 
of  road  which  lay  between  the  place  where 
Rohlotr  saw  Wootton  and  Banders  driving  to- 
gether, and  tbe  place  where  Wiseman  and 
BecOTd,  plowing  In  the  field,  saw  Banders 
4rlvtng  alone,  Wootton  and  all  trace  of  bim 
bad  disappeared  as  completely  as  though  he 
had  been  whirled  to  anotber  sphere,  the  iH»- 
portance  to  tbe  defendant  Banders,  of  evi- 
dence, even  tbe  rilgbtest,  sbowti^  or  tending 
to  show  that  after  that  time  Wootton  was 
Ken  in  Ms  company,  and  In  tbe  cosspany  pre- 
sunaMy  of  the  two  men  whom  the  prosecu- 
tion claims  to  be  myths.  Is  manlfot;  and  no 
dlscnsslon  is  needed  to  show  the  Injury  which 
tbe  rullD«8  n-miwd.  l^e  tamgnage  of  tbis 
court  In  People  v.  Myers,  70  Cal.  582. 12  Par. 
710,  In  reviewing  similar  rulings  of  the  trial 
court,  may  here  be  appropriately  employed: 
**?n  other  words.  If  needed  in  order  to  more 
dearly  present  the  ruling:  If  the  evidence 
offered  would  tend  to  show  flie  guilt  of  the 
d^ndaots.  It  was  admissible;  but.  If  to 
show  their  Innocence,  It  was  Inadmissible." 

Prior  Nance  and  his  wife  lived  In  the  valley 
VP  which  Sanders  testlfled  that  Knansch  and 
Graves  drove  upon  the  1st  of  February,  and 
la  which  they  tied  theb  team  when  tt^j 
fTORsed  on  fbot  over  the  bills  to  Wootton*8 
home  Nance  and  bis  wife  were  aUowed  to 
testify  that  tbey  saw  no  vehicle  or  men  there 
npoB  tiiat  day.  Tbe  evidence  was  admfant- 
Me.    Tbe  weight  of  It  was  for  the  Jury. 

In  rebuttal  and  In  disproof  of  the  testimony 
of  Banders  as  to  tbe  existence  and  where- 
abonts  of  Knatiscb,  tbe  prosecntion  called  aa 
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a  witness  J.  Scott  tbe  tfberUT  of  tlw  county, 
and  proved  tqr  bIm  that  be  had  made  seaiA 
and  Inquiry  as  to  the  existence  and  wboe- 
abonts  of  the  said  Enauscb.  He  testtlled 
that  he  had  written  letters  to  people  In  differ- 
ent parts  of  tbe  state  where  Banders  had  at 
one  time  -or  another  located  Knauach;  that 
he  wrote  to  tbe  hotels,  Uvety  staMea,  and 
prominent  men  la  the  sootfaem  part  of  the 
state;  made  a  trip  to  Los  Angeles  and  San 
Bernardino;  made  a  thorough  searA;  "vriote 
north  and  to  every  locality  I  have  beard  of 
his  b^ng";  that  within  tbe  coon^  of  Fresno 
he  had  Inquired  of  all  tbe  c^d  dtiaens,  and 
at  eveiy  hotel,  Hvery  stable,  and  railroad 
ticket  office;  that  be  had  carried  on  these 
investigations  all  evn  the  state  fbr  some- 
thing over  a  year;  and  that  during  tbe  whole 
time  he  had  never  found  a  man  that  had  ever 
heard  or  known  of  John  Knauseh.  The  prose- 
entlon,  as  part  ot  Its  ease,  ben  mdertook  to 
prove  a  negative,— to  prove  tbe  nonexistence  of 
John  Knauseh.  Aa  tbe  evMenee  <tf  Ow  de- 
fendant left  KuRDseb  a  wandoer,  wtthoot 
fixed  habitation  or  abode,  tbe  only  evMenes 
In  rebuttal  w^lch  tbe  pec^  eouM  tntroduce 
was  eridfflice  that,  after  dlUgent  biveatigatlon 
and  Inquiry  In  every  place  where  the  testl- 
Bony  of  Bandera  located  Knauseh  aa  iMirtng 
been,  no  trace  of  blm  eoM  be  dtoeorered. 
and  to  tbSa  effect  was  tbe  evidence  of  Scott 
It  may  at  once  be  sold  that  tbe  evidence  was 
not  conduslve;  that,  under  tte  drcumstancea 
shown,  Knansch  might  still  have  existed,  and 
yet  kno^edge  of  hto  exlstenee  have  escaped 
tbe  Inquiries  of  tbe  oOcer;  but  ttato  goes  mere- 
ly to  the  weight  of  the  evldeuce,  which  wai 
exdnrivdy  tc/r  the  Jury.  Ooncedtog,  Indeed, 
that  die  evidence  was  sUgfat,  it  waa  In  Its  no- 
ture  tbe  best  evfdenee  which  the  praaecDthB 
could  bring  forward,  and  bow  nocfa  or  how 
little  Importance  shoold  be  attached  to  it  was 
for  tbe  Jury  alone  to  say. 

The  defense  totrodneed  In  evldenee  a  letter 
purporting  to  have  accompanied  the  alleged 
ftvged  draft,  which  letter  mode  refearence  to 
tbe  draft  as  an  Inckwme,  and  gave  Arecdoos 
as  to  tbe  dlspodtton  of  tbe  moseys  to  be  ob- 
tained upon  It  Four  witnesses  Camniar  with 
tbe  handwriting  of  Wootton  testified,  for  tbe 
defense,  to  tbeir  beHef  that  the  letter  was 
written  and  signed  by  Mm.  Against  tMs  as 
direct  opporing  evidence  vns  offered  hjr  tne 
people.  The  court  refased  ceriatn  InHtractkns 
proposed  hy  tbe  d^ue  (Noa  61  and  52),  ts 
tbe  general  tenor  and  effect  that  the  telhna 
(rf  the  prosecution  to  IntRMlnce  rdmlUug  evi- 
dence made  it  the  duty  of  tbe  Jmy  to  treat  and 
consider  tbe  letter  aa  written  and  slgDed  br 
Wootton,  These  InstmcthHia  were  properly 
refused.  White  there  was  no  expert  evMenee 
upon  tbe  question  of  tbe  letter  In  opposltlos 
to  that  taitradnced  by  the  defenae,  otter  evS- 
dence  In  tbe  case,  and.  Indeed.  eU  of  tbe  evi- 
dence In  the  case  npt«  Uie  part  of  the  people, 
tended  to  show  diat  It  was  imposslttle  for  tbe 
lettv  to  have  been  written  by  Wootton.  The 
mere  fact  ttiat  cxputa  wen  not  oaUcd  In  m- 
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teet  rebattal  •(  the  tesdmiHiy  of  tbe  aefense 
npoD  tbe  miblect  of  the  letter  did  not  leave  the 
case  of  the  people  wttbont  any  evMeoce  teud- 
ing  to  show  to  ttctitlous  character. 

It  TvUl  be  remembered  that  tiie  notarial  cer- 
ttflcates  to  many  of  the  toBtniiDeotB  introduced 
In  evidence  were  executed  by  1^  defendant, 
Sandera,  himself  a  notary  puUfc.  Tbe  de- 
fendant offered,  and  tlie  court  refnsed,  cer- 
tain burtmctioDS  (Noe.  S3,  &4.  and  55)  as  to 
tbe  preBumptlfai  that  pnbHc  offlcne  property 
perform  their  duties;  that  a  notary  public  is 
a  public  officer;  and  that  the  certificate  of  a 
notary  of  the  acknowledgment  ot  a  deed  Is 
prhua  fade  evMenoe  at  the  (acts  stated  In  the 
certiileate.  I^ese  tnatroetlooB  are  eeond,  as 
exposltioBS  of  the  law,  bat  they  were  prop- 
erty refoaed  by  the  court  la  this  case.  In  a 
dril  actkin  the  notarial  certificate  of  aAnowl- 
edemoit  entitles  a  deed  to  be  placed  of  rec- 
ord, and,  when  thoa  placed  of  record,  the  rec- 
ordation carries  constrocttve  notice  to  the 
world.  When  offierad  In  evidence,  the  effect 
•f  anch  a  deed  with  Its  certificate  Is  to  shift 
the  bnrden  of  provbig  that  It  is  not  a  genuine 
and  daiy-ezecDted  inatrumoit  to  the  ride  op- 
foalBS.  For  this  reason  tt  haw  come  to  be 
and  la  truly  said  In  the  law  that  the  notarial 
feitlflcate  is  prima  lacle  eytdence  of  tbe  facta 
tbeeelD  atated,  and  of  the  cbameter  at  the  offi- 
cer taking  the  acknowledgment.  wUch  enar- 
acter  la  zeclled  therela  But  in  this  case  tbe 
bmrclen  of  proof  was  always  upsa  tbe  people 
to  abow  the  talae  and  fraudulent  character  of 
tbe  instment,  and  the  preaumpUon  ct  iimo- 
cean  always  remained  with  tbe  defeadant  un- 
til armcoiDe  by  erldeuce.  It  was  upoo  the 
ptDsecDtloa  to  establlafa  to  tbe  aatlsfactlon  of 
tbe  Jwy  that  tbe  tnstmmenta  were  no*  genn- 
ine.  The  defendant  teatifled  with  poaltlvenesa 
ttiat  tbey  wen  genoloe.  As  against  the  procrf 
lequiRd  to  be  estabUahed  by  tbe  peavle,  and 
tbe  dedaratkms  thus  made  by  tiie  defendaat 
bimaeU,  tbe  mere  {Hcmn^rtkMi  (rf  regularity 
or  dae  ezacntloD  amomted  to  nothing.  Tbe 
prmnDption  could  neither  have  added  to  nor 
aeti  acted  from  tbe  weight  and  affect  of  4e- 
ilmdAnf  a  owu  statements. 

Ifaoy  of  tbe  tostmctions  proposed  by  the  de- 
Candant  and  refused  1^  the  conn  were  suffi- 
doitly  corcRd  by  ttiose  given  of  the  court's 
own  antion.  Othen,  however,  were  not  fully 
■mlNwed  hi  tbe  Instructions  giveA.  Defend- 
BB^m  pmpoaed  Inatructlon  No.  18.  as  to  the  le- 
c«pt](Hi  by  tbe  Jury  of  evidence  of  extrajudicial 
admlaakaia  or  conf  esskms,  was  imobjectlonable 
bi  law.  and  sboold  have  been  given.  Instrue- 
tion  No.  40  might  also  well  have  been  given. 
Instmetton  No.  46  dedared  to  the  jury  that 
tbey  were  not  to  presume,  as  a  cirruawtaoce 
bk  tbe  case  tending  to  show  that  the  defendant 
wmm  gvUty  of  uttering  the  inatrumeot  with 
lcDowle<tee  ttiat  It  was  forged,  that  tbe  said 
WiUtem  Wootton  was  dead  at  the  time  uie 
draft  was  written,  passed,  or  uttered,  unless 
the  pnaecHtlMi  had  eatablished  by  the  evl- 
taoe  In  this  cu^  to  ttaslr  ■atiateetfcn,  aad 


beyond  a  reasonable  doubt,  the  fact  that  be 
was  dead  at  that  thue,  and  that  the  defend- 
ant so  knew.  Some  stress  Is  laid  upon  the 
alleged  error  of  the  court  In  refusing  this  In- 
structlOTi.  We  think,  however.  It  was  prop- 
erty refused.  Tbe  Jury  were  not  to  be  de- 
barred from  considering  this  evidence,  with  all 
tbe  evidence  In  the  case,  because  \he  death 
of  Wootton  might  not  have  been  proved  to 
their  satisfaction  beyond  a  reasonable  doubt; 
for  the  death  <a  Wootton  migtat  not  have  been, 
under  tbe  evidence  and  in  the  view  of  the 
Jury,  necessary  to  be  conclusively  establlsbed 
to  warrant  a  verdict  If,  however,  the  Jury 
believed  from  the  evidence  that  the  defendant 
waa  not  guilty,  unless  It  were  proved  that 
Wootton  was  dead,  and  that  Sandera  knew 
of  his  death,  then,  tmder  such  a  state  of  the 
evidence,  It  would  unqoestlonably  be  Incum- 
bent upon  the  prosecution  to  establish  the 
fact  of  bis  death,  and  of  defendant's  knowl- 
edge thereof,  beytHid  and  to  the  erebislan  of 
any  reascmable  doubt 

We  note  no  other  points  presented  by  appel- 
lant that  seem  to  call  for  a  special  comment 
raving  tbe  objection  to  the  argument  of  the 
district  attorney.  A  book  of  blank  drafts  In- 
troduced in  evidence  was  claimed  by  the 
proseeutlon  to  be  In  a  different  ccHidltlon  from 
that  In  which  It  was  up<»i  a  former  trial.  De- 
fendant waa  not  Interrogated  upon  the  subject 
of  tbe  book.  The  district  attorney.  In  argu- 
ment, commented  upon  this,  saying  that  If  it 
was  in  the  same  condltlOB  now  as  It  had  pre- 
viously been,  tbe  defendant  better  than  any 
one,  could  have  explained  and  testified  to  that 
fact  Defendant's  failure  to  testify  upon  any 
partlcalar  point  should  not  be  commented  on 
In  argumenrt  PeoiHe  v.  MeOungiU,  41  CaL 
429;  Slate  v.  Falflamb  (Ho.)  29  8.  W.  SOS. 

For  the  foregoing  reaaoos,  tbe  Judgment  and 
order  are  reversed,  and  tbe  cause  vsmanded 
far  a  aew  trlaL 

WaeoBcnr:  IbS'ABLAKD,  7.;  TBMFLB,  J. 


In  ra  HOWBLU  (Cr.  17a) 
(Supreme  Ciourt  of  CelifomU.  Sept.  16,  1886.) 
PsaiuRT— Statbhbittb  or  Opihios. 
A  proHecotlOD  for  perjury  cannot  be  predi- 
cated on  the  testimony  of  a  witneaa  In  giviag 
bis  estimate  of  the  value  of  certaiu  assets  of  a 
bank,  where  ft  does  Dot  appear  that  he  made 
Roy  misstatementa  of  tects,  or  that  he  did  not 
answer  all  questions  lo  accordance  with  his 
beat  Jodgmect 

Depertmeut  2.  Application  by  John  W. 
Howell  for  a  writ  of  habeas  corpus.  Writ 
granted,  and  prisoner  discharged. 

Frank  U.  Farrar  and  James  F.  Peck,  for  iw- 
tttloeer.    F.  O.  Ostrander,  for  respondent. 

HX^iSHAW.  J.  The  petmoner.  John  W. 
Howell,  after  examination  before  a  Justice  of 
tba  petwe  M  tba  coonly  «(  Uereed,  npoo  a 
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charge  of  peijui^t  waa  held  to  answer  before 
the  superior  court  of  said  county  upon  said 
charge.  He  claims  that  bis  Imprisonment  la 
Illegal,  Id  that  he  was  cwnmltted  to  the  cus- 
tody of  the  sheriff  of  the  county  upon  the 
cbai:ge  of  penjuxy  without  reasonable,  proi>- 
able,  or  any  cause,  and  in  Bubstantlatlon  ot 
this  claim  a  transcript  of  alt  the  evidence 
taken  before  the  commlttliig  magistrate  is 
brought  before  this  court  for  consideration 
and  review.  It  appears  from  this  evidence 
that  the  petitioner  was  cashier  ot  the  Merced 
Bank.  At  the  time  of  these  occurrences  the 
Merced  Bank  was  in  liquidation.  The  bank 
commissioners  of  the  state  sought  to  learn 
whether  or  not  the  bank  was  actually  in- 
solvent, or  whether,  by  allowing  it  to  con- 
tinue In  business,  it  would  be  able  to  realize 
upon  Its  assets,  and  meet  its  obllgatlonB  In 
the  Goonw  of  business  as  they  dne.  For 
the  purpose  of  acquiring  this  Information,  the 
Bald  John  W.  Howell  was  pot  under  oath 
by  the  commisslonerB,  and  Interrogated  as  to 
the  condition  of  the  affairs  of  the  bank.  There 
had  been  prepared  and  preeentsd  to  the  com- 
mtssloners  a  statement  of  the  assets  and  lia- 
bilities of  the  bank,  and  as  part  of  the  assets 
there  vaa  an  Item  of  9176.000  for  loans  and 
overdrafts.  A  statement  bad  likewise  been 
prepared  showing  in  detail  tha  Items  whldi 
composed  the  9176,000  loans  and  overdrafts. 
These  Items  were  made  up  of  the  names  of 
the  bank's  debtors,  alpbabetictlly  arranged, 
and  opposite  each  name  was  set  down  the  face 
value  of  tiie  Indebtedness.  The  total  amoant- 
ed  to  the  snm  of  9176,iD0a  The  aushler  was 
charged  with  having  falsely  sworn  that  the 
loans  and  dlsconnta  were  (tf  the  value  of  $178,- 
000,  "whereas  In  truth  and  in  fact  the  value 
of  such  loans  and  dlscomits  was  not  thai  and 
there  of  the  value  of  9176,000." 

The  prlndpal  witness  In  support  of  Uris 
chai^  waa  J.  B.  Puller,  aoe  ot  the  hank  com- 
mlssioners.  His  testimony  In  chief  amounted 
substantially  to  this:  that  with  the  statanent 
In  Ids  band,  riiowing  ta  detail  the  debtors  ot 
the  bank,  he  interrogated  the  cashier  as  to 
Hie  value  ot  each  Iton  mi  the  list,  and  that 
the  cashier  told  him  that  the  claims  were  col- 
lectible and  good.  It  is  not  pretended  that 
the  cashier  ever  swore  that  the  value  of  the 
loans  and.ovodrafta  waa  9176,000,  but  that 
he  made  represeitfations,  whUe  under  oath,  to 
the  bank  commlssItmeiB,  that  the  separate 
items  aggr^ting  9176,000  were  gooa  and 
valid  assets.  There  Is  nowhere  In  the  record 
any  evidence  that  the  carder  did  not  an- 
swer fully  and  fairly  and  In  accordance  with 
his  best  judgment  iqxm  the  matter  of  these 
items.  There  Is  no  evldoice  that  any  of  the 
Items  were  false,  or  simulated,  or  manu- 
factured, or  that  the  statements  of  the  cashier 
were  willfully  made,  and  in  pervenkm  of  the 
tnitti,  and  not  In  the  exendse  of  his  best  Judg- 
ment,  however  faulty  that  Judgment  may  have 
been. 

When  the  eridenoe  at  the  wttneas  FnUor 


comes  to  be  analyzed,  it  abmidantly  appears 
that  the  sum  of  9176.000  was  not  accepted  as 
a  direct  and  positive  statement,  made  under 
rath,  by  the  cashier,  ot  the  value  of  the  as- 
sets, but  that  the  same  was  reached  in  the 
exercise  of  a  common  Judgment  upon  the  part 
of  the  cashier  and  of  the  bank  commissioners 
in  ^tlmating  the  value  of  these  assets.   It  is 
quite  true  that  in  most  cases  the  Informa- 
tion as  to  the  value  was  derived  from  the 
statements  oC  the  cashier,  but,  as  has  been 
said,  It  nowhere  appears  that  the  cashier 
either  suppressed  the  truth  or  made  declara- 
tions willfully  false,  or  did  anything  bat  ex- 
press his  own  opinion  and  Judgmoit  upon  ' 
the  value;  and.  even  aftw  he  had  so  dtme, 
many  of  the  Itaim  credited  as  valid  assets 
•were  so  credited  In  the  Independent  exercise 
of  the  Indgment  of  the  commissiOTieTa.  To 
illustrate:    One  Item  was  "W.  P.  Applegate. 
93,560.80."  Bank  Commissioner  FnUer  is  ask- 
ed:   "Q.  What  value  did  Mr.  Howell  place 
upon  that?   A.  He  said  It  was  good  after  the 
court  decided  it  was  good.   It  waa  left  with 
the  court  He  reported  to  me  Just  that,— -that 
the  court  said  the  bank  would  have  to  wait; 
that  they  would  probably  get  it   Q.  Is  that 
what  you  call  reporting  a  good  asset?  A 
Tes,  I  think  It  Is  a  good  asset    Q.  If  then 
was  a  probability  of  getting  it  yen  would 
call  It  a  good  asset?   A.  In  a  bank  Uqulda- 
tlon,  yea,   Q.  Then,  If  it  waa  doubtful,  you 
would  pnt  tt  In  u  good?  A.  Yes,  a  doabtfol 
one;  yea."   It  was  under  these  circumstan- 
ces that  this  Item  was  marked  "Good"  by  the 
bank  commissioner.   Again,  the  wttaeaa  Is 
asked,  as  to  a  claim  ot  9110.60,  what  r^ort 
Howell  made  as  to  that  and  the  answer  was 
that  he  reported  It  ''good  in  part;  perba^  aU. 
Q.  What  ralne  did  you  set  mi  that?    A.  The 
full  value.   Q.  That  was  considered  good  for 
all?   A.  I  should  say  so.   It  seemed  that 
there  waa  a  probability  of  collecting  It**  Stin 
again,  the  witness  being  Interrogated  aa  to 
certain  notes  which  the  cashier  told  him  were 
In  suit,  says:  **You  could  not  know'how  tbe 
suit  waa  gotaig  to  be  decided.  Until  it  was 
decided,  yon  could  not  tell  how  mach  yon 
was  going  to  get  oat  of  It   When  be  said  a 
note  was  In  suit,  X  wonld  pnt  tt  down  good, 
because  yon  ooidd  not  say  It  waa  bad.  Q. 
Notes  that  were  In  sultyon  would  call  good? 
A.  Xea,  idr.   Q.  In  this  statement  all  the 
notes  reported  to  you  aa  in  suit  you  put  down 
good?   A.    Tea,  sir;  couldnt  write  It  off. 
Yon  conldnt  si^  it  'was  bad  until  the  court 
had  so  decided.   Q.  Whenever  Mr.  Howell 
told  yon  (me  of  these  notes  waa  In  aait,  and 
mlgbt  be  collected  at  tbe  end  of  a  lawsuit 
yon  pot  th^Lt  down  as  a  good  asset?   A.  For 
a  bank  in  liquidation,  yes."  Tbe  witness  fur 
thw  testified  that  as  to  many  of  tbe  ttema, 
amonottng  in  the  aggregate  to  orer  $10;OOn. 
the  cashier  told  the  commlssionerB  that  be 
'nbought  the  claims  were  good."  AU  of  these 
items  which  the  cashier  declared  that  be 
thought  wwe  good  wen  mteied  b^  the  bsnk 
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commlsslonen  u  coDectlble  aweti  of  foD 

face  Taloe. 

Namberiew  otber  extrmcti  might  be  made 
from  the  evidence  gbowUic  the  nature  of  the 
cashier's  testlmcnir,  and  the  method  by  which 
the  bank  commissioners  reached  their  conelu- 
sloD.  It  would  but  nodnly  and  nnneceBsarUr 
extend  this  eonsideratloa  to  notice  them  all. 
One  torther  example  howerer,  ahocdd  be 
given:  At  the  dose  of  this  examination  be- 
fore the  bank  commlsaionerB,  when  the  die* 
cusslon  became  genosl  npoa  the  question  tit 
the  bank's  solrencr,  the  same  wttoeas,  FuUer, 
bears  testimony  as  followa:  "The  cashier 
was  there,  and  we  talked  to  him  about  the 
solvency  of  the  bank.  He  said,  In  so  many 
words,  that,  with  a  good  season,  there  would 
be  no  doubt  of  the  bank  paying  every  dollar 
it  owed.  Q.  It  was  a  auallQed  statement? 
A.  Yes,  dr.  Q.  If  they  bad  a  good  season? 
A.  Yea."  The  result  of  It  all  was,  by  Fuller's 
own  testimony,  that  of  the  Items  composing 
the  $176,000  the  cashier  had  reported  $12,000 
to  be  of  no  account,  and  over  914,000  he 
"thought  to  be  good."  while  many  others, 
without  any  concealment  or  evaalcm  upon  the 
part  of  the  cashier,  and  tmder  a  plain  state- 
nipnt  of  facts,  were  set  down  by  the  commis- 
sioners themselveB  as  being  good.  The  only 
f>rlilenee  to  prove  the  falsity  of  the  cashier's 
statement  wis  evidence  of  other  witnesses 
conversant  with  the  value  of  real  estate,  or  of 
the  financial  standing  of  the  debtors  of  the 
bank.  who.  testifying  that  they  rejected  hll 
claims  which  they  did  not  feel  certain  were 
roUectlble,  made  the  cash  value  of  the  assets, 
as  it  naturally  would  be,  very  much  less  than 
the  result  reached  by  the  bank  commission- 
ers, who  allowed  full  value  for  every  Item 
which  was  not  demonstrated  to  be  totally 
bad.  There  was  In  this  evidence  no  reasona- 
ble or  iHvbable  canse  tor  holding  the  d^end- 
ant  for  trial.  It  appears  throughout,  as  has 
been  said  before,  that  the  defendant  was 
giving  to  the  comrnlesloners  his  Judgment  up- 
on matters  <^  extreme  uncertainty,— the  value 
and  collectibility  of  debts.  We  do  not  mean 
to  say  that  even  1b  a  matter  calling  for  the 
exerdse  of  judgment,  a  perjtuy  might  not  be 
predicated  If  one  willfully  and  wickedly  aAd 
maliclooBly  refrained  from  exercising  and 
girlog  expression  to  the  ^cerdae  of  his  beat 
judgment,  If  In  law  he  was  bound  so  to  do. 
But,  In  the  absence  of  a  showing  that  there 
was  ancb  a  wlllfal  failure  and  refusal  to  ex- 
ercise an  honest  judgment,  a  charge  of  per- 
jury could  not  be  successfully  maintained. 
And,  moreover,  as  appears  from  the  Quota- 
tions above  made,  the  fixed  sum  of  $176,000 
was  reached  qulfe  as  much  In  the  exercise  of 
the  jodgment  of  the  commissioners  In  deter- 
mining under  the  ststemeats  of  the  cashier 
what  they  believed  to  be  good  assets  as  from 
any  dedantien  of  the  cashier  himself.  Let 
the  priaooer  be  dlacharsad. 

We  coacor:  Jb^ABJ^AJUD,  J,t  TSM- 
FLB,  3, 
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FISE  V.  FBBNCH.     (No.  16,811.) 
(Supreme  Ooort  ol  Oallfornla.   Sept.  28,  ItlOS.) 
AnioamxT— Somoimar  or  ATnDi.viT— Dias»- 

LDTIO!!. 

1.  Where  the  facts  which  the  statnte  require* 
to  be  stated  In  an  affidavit  for  attachment  are 
not  so  stated,  the  attachment  should  be  dissolv- 
ed, even  though  Buch  requisite  facts  are  allcsed 
In  the  oomplaiot. 

2.  In  an  action  on  notas,  in  which  ao  at- 
tadmient  was  issued,  where  the  petition  shows 
that  one  of  the  notes  was  secured  by  an  assign- 
ment of  corporation  stoclt  as  coliat^rai  secu- 
rity, and  the  affidarit  for  attachment  falsely^ 
atatoa  that  the  notes  iiave  not  been  aecured  by 
any  mortgage  or  Iten  on  real  or  nenonal  proper- 
ty,  or  aD7  pledge  on  personal  property,  the  at- 
tachment will  be  dlswMved. 

S.  '£he  defect  hi  the  affidavit  is  not  cored  by 
an  amendment  to  the  petition  stating  the  fact 
that  such  note  was  secured  by  the  assignmeut 
of  atodc  as  collateral,  that  the  collateral  was 
sold  Id  accordance  with  the  contract,  and  the- 
proceeds  credited  on  the  note,  and  that  a  half 
anoe  stated  ronaina  dtw  and  unpaid  thereon. 

Oonunlssioam*  decision.  Department  T. 
Appeal  from  superior  court,  city  and  county 
of  San  Francisco;  Eugene  B.  Garber,  Jud;;e. 

Action  by  Asa  Flak  against  J.  B.  French  on 
four  notes.  In  which  an  attachment  Issued 
and  levied.  Fn»n  an  order  dladiarglng  the 
attachment,  plaintiff  appeals.  Affirmed. 

P.  L.  Benjamin  and  Daniel  Tltna,  for  appel 
lant   Knight  &  Heggerty,  for  respondent,  j 

VANOMEF,  0.  Appeal  from  an  order  dls- 
cba^ng  an  attachment  in  an  action  on  foar 
promissory  notes,— the  first  for  $30,  dated  I>e- 
cember  5,  1891;  the  second  for  $40.  datcd^ 
March  25,  1892;  the  third  for  $100.  dstedl 
April  12,  1892;  and  the  fourth  for  |23S:5tti 
dated  Novemtter  17.  1882,— the  first  and  last 
two  drawing  compound  Interest  at  the  rate 
of  3  per  cent  per  month,  and  the  second  like 
Interest  at  the  rate  of  2^  per  cent,  per 
month.  Neither  the  substance  nor  legal  ef- 
fect of  any  one  of  the  notes  was  stated  ia 
the  body  of  the  complaint,  but  a  copy  of  eacb 
note  was  attached  to  the  complaint,  and 
therein  referred  to  as  an  exhibit.  Immedi- 
ately under  the  note  of  November  18.  ISUi'; 
for  $238.58,  was  written  an  assignment  by 
defendant  to  plaintiff  of  100  shares  of  Belclior 
mining  stock,  "as  collateral  security  for  the 
payment"  of  the  last-mentioned  note,  and  an 
authorization  of  plaintiff  to  sell  the  st'Ock  at 
public  or  private  sale,  with  or  without  notice. 
In  case  of  default  in  payment  of  principal  or 
interest  of  that  note,  and  to  apply  tile  net 
proceeds  of  the  sale  to  the  payment  of  the 
last-mentioned  note,  and  the  surplus.  If  aay, 
to  the  payment  of  any  other  oUlgatlons  of 
defendant  to  plaintiff  which  might  be  behl' 
by  the  latter  at  the  time  of  such  sale. 

The  following  Is  a  copy  of  the  afSdnvlt  for 
attachment:  "State  of  Gallfomhi.  City  and' 
C5ounty  of  San  Francisco— ss.:  Asa  Ftsk.  hc- 
ing  duly  sworn,  says:  That  he  Is  the  plain- 
tiff  In  the  above-entitled  action;  that  the  de- 
feodant,  J.  B.  French,  In  the  aald  acttonr  i» 
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Indebted  to  the  plaintiff  In  the  sam  of  three 
hundred  and  eerenty-BbC  and  "/loo  dollars, 
gold  coin  of  the  United  States,  over  and  above 
all  legal  eet-oCfs  and  coonterclalms,  upon  an 
express  contract,  for  the  direct  payment  of 
money,  to  wit,  four  promlesory  notes,  and 
that  such  contracts  were  made  and  are  pay- 
able in  this  state,  and  that  the  payment  of  the 
same  has  not  been  secured  by  any  mortgage 
or  lien  upon  real  or  personal  property,  or  any 
pledge  upon  personal  property.  That  the  said 
attachment  Is  not  sought,  and  the  said  action 
Is  not  prosecuted,  to  hinder,  delay,  or  defrapd 
any  creditor  or  creditors  of  the  said  defend- 
ant Asa  FIsk."  After  the  wilt  of  attach- 
ment had  been  Issued  and  levied,  defendant 
moved,  on  the  complaint,  affidavit  for  attach- 
ment, and  other  papers  on  file,  to  discharge 
the  attachment,  upon  the  ground  that  the 
affidavit  upon  which  the  attachment  was  Is- 
sued Is  false  In  the  statement  therein  that  the 
payment  of  the  notes  bad  not  been  secured 
by  auy  mortgage,  lien,  or  pledge  upon  per- 
sonal property;  and  Is  otherwise  Insufficient 
in  that  it  does  not  state  that  the  collateral 
securltT  appearing  on  the  face  of  the  com- 
plaint bad  become  valueless  without  any  act 
of  the  plalntlfT,  nor  even  allude  to  that  securi- 
ty. When  the  motion  to  discharge  the  at- 
tachment came  on  to  be  heard,  the  plaintiff, 
by  leave  of  the  court,  amended  the  fourth 
count  of  his  complaint  (founded  on  the  note 
4ated  November  17,  1802)  by  substituting  for 
the  second  paragraph  thereof  the  following: 
"(2)  That  plalntitr  has  ever  since  been,  and 
now  is,  the  owner  and  holder  of  the  said  note. 
That  to  secure  the  payment  of  the  said  sum 
of  $238.58.  and  the  Interest  thereon,  accord- 
ing to  the  terms  of  said  promissory  note,  the 
said  defendant  did,  on  the  17th  day  of  No- 
vember, 1892,  assign  and  transfer  to  said 
piaintlfiT  one  hundred  shares  of  the  capital 
stock  of  the  Belcher  Mining  Company,  with 
full  power  and  authority  in  said  plaintllT  to 
sell  the  stock  at  any  time  after  the  note  be- 
came due,  without  notice  to  said  defendant, 
at  public  or  private  sale,  at  plalntilTs  option, 
and  to  apply  the  net  proceeds  of  the  said  sale 
of  said  stock  to  the  payment  of  the  said  prin- 
cipal sum  and  the  Interest  there<«i,  accordlnR 
to  the  terms  of  the  note.  That  after  the  said 
principal  sum  and  Interest  became  due,  and 
on,  to  wit.  the  17th  day  of  February,  1893.  the 
said  plaintifT,  under  the  said  authority  an*! 
power,  sold  the  said  capital  stock  so  pledged 
to  him  as  aforesaid  by  said  defendant,  and 
realized  from  the  said  sale  the  sum  of  $74 
r.et;  and  the  said  plaintiff  applied  the  sum  of 
$74  In  payment  of  the  Interest  then  due, 
amoiratlng  to  $14.62,  and  the  balance  thereof, 
amounting  to  $50.38,  on  said  principal.  That 
the  interest  has  been  paid  on  the  said  note  to 
February  17,  1893,  and  the  sum  of  $50.38  has 
been  paid  on  account  of  the  principal  of  tho 
said  note,  and  that  no  other  payments  have 
been  made  on  the  said  note,  and  the  sum  of 
$179.20  of  the  principal  of  said  note,  together 
with  the  Interest  thereon  from  the  17th  day 


of  February,  1803,  is  now  due,  owing,  and  un- 
paid by  defendant  to  plaintiff."  I  think  the 
court  did  not  err  In  discharging  the  attach- 
ment. The  amendment  of  the  complaint  did 
not  supply  or  core  the  defects  In  the  affidavit 
for  the  attachment;  but,  on  the  contrary,  In- 
contestably  proved  that  It  was  false  in  the 
material  statement  that  the  payment  of  the 
notes  had  not  been  secured  by  any  mortage. 
Hen,  or  pledge  upon  personal  property,  and 
that  it  was  fatally  deficient,  In  that  it  failed 
to  state  that  the  security  had  become  value- 
less. What  the  statnte  requires  to  be  stated 
In  the  affidavit  must  be  stated,  and  truly  stat- 
ed. In  the  affidavit;  and,  if  not  stated  in  the 
affidavit,  the  attachment  should  be  dissolved, 
even  though  the  requisite  facts,  omitted  In 
the  affidavit,  are  alleged  in  the  complaint 
Oomplalnts  on  contracts  for  the  direct  pay- 
ment of  money  generally  and  necessarily 
state  nearly  all  the  facta  required  to  be  stat- 
ed in  an  affidavit  for  attachment  In  actions 
on  such  contracts;  yet  the  statement  of  such 
facts  In  the  complaint  alone  does  not  satisfy 
the  requirement  of  the  statute  that  they  mu.st 
be  expressly  and  directly  stated  In  the  affida- 
vit for  an  attachment  The  case  of  Hatha- 
way V.  Davis,  33  Cal.  168,  has  no  bearing  on 
the  question  under  consideration.  In  that 
case  there  was  no  pretense  that  the  afflditvit 
was  defective  In  any  re^rect 

If  the  views  above  expressed  are  correct. 
It  Is  unnecessary  to  consider  the  other  ques- 
tions arffued  by  counseL  I  think  the  order 
staonld  be  affirmed. 

We  concnr:   SEARIiS,  a;  BBLGHBR,  G 

PER  CURIAM.  For  the  reasons  given  In 
the  foregcdng  opinion,  the  order  la  mfllnned. 


BURBIS  v.  liANDBRS  et  aL    (a  F.  48.)  i 
(Snpreme  Oowt  «f  GalUDmia.   Bcvt  Ifli  1896.) 

TriiI'— PtKoiNOB  Br  Court— RnpoHflivBNBss  to 
I»8UB— Parol  Oirra  or  Lako— EirroaoBKamr  ir 
Equity— PBOMiftB  to  Hakb  Qirr— Whih  Bm- 

FUKCKD. 

1.  A  complaint  which  alleges  that  defoidaxit's 
Intestate,  in  his  lifetime,  made  a  parol  sift 
"in  relation  and  in  respect  to"  certain  land, 
whereby  *'bc  promised  and  agreed,"  if  plaintiff 
would  go  into  possension.  to  make  a  deed  oo  de- 
mand; that  plaintilf  subsequently  took  poases- 
sion,  and  made  valnnble  improvements;  and  tiiat 
intestate  died  without  makioK  a  eonvejance. 
etc., — does  not  plead  an  attempted  gift,  defective 
in  form,  which  equity  will  perfect,  but  alleeee 
merely  a  promise  to  make  a  gift,  the  execntion 
of  which  was  never  attempted  by  tbe  donor; 
and  a  finding  that  intestate  made  a  ^tt  to 
plaintiff  is  without  the  issues.' 

2.  A  parol  gift  of  real  estate  in  prMenti  will 
be  enforced  in  equity  against  the  donor  or  his 
represoitativest  u  uie  donee  eatsa  Into  poe- 
Kssion,  and  makes  valuable  and  peimanent  Im- 
provements. 

8.  One  who  enters  into  poesesrira  of  land  in 
reliance  on  the  owner's  verbal  promise  to  (tve 
him  a  deed  on  oemand,  and  mattes  permanent 
improvemeDts,  exceediug  the  rental  valoe  of 
tl^  premiaes,  may  enforce  sneh  prombet  !■  m- 

1  Rehearing  denied.  Djgjfjzed  by  GooQle 
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uitr.  asalnil  die  prmnlaw  or  Us  legal  mtre- 
seotatiTCa. 

Department  2.  Aweal  from  anperlor  comrt, 
city  and  coun^  ot  San  Fiandaco;  J.  H.  Sea- 
well,  Judge. 

Action  by  Butlw  BuxiIb  against  Amy  Land- 
ers and  another,  admlnlstiaton  of  tbe  estate 
of  Michael  Landers,  to  enforce  a  Terhal  prom- 
.tse  by  defendants  Intestate  to  convey  real 
estate.  From  a  Judgment  for  plaintiff,  de- 
foidanta  appeal  Rerersed. 

J.  W.  Carter  and  Adams  &  Adams,  for  ap- 
pellants. Andrew  'Hiome,  for  respondent 

HENSHAW,  J.  The  appeal  Is  from  tbe 
judgment,  taken  within  GO  days  after  Its  ren- 
dition. The  evidence  is  brought  up  for  re- 
view by  a  bill  of  exceptions.  The  action  was 
brongbt  by  plaintiff  against  Amy  Landers  as 
admtnUtratrix,  and  WlUlam  3.  Landers  as  ad- 
ministrator, of  tbe  estate  of  Michael  Landers, 
deceased.  The  complaint  charged  that  Mi- 
chad  lenders  was  npon  the  16th  day  of 
April.  1883,  the  owner  of  a  certain  piece  of 
land.-4  lot  with  2S  feet  frontage  by  90  feet 
In  deptb,  aitnated  upon  Shotwell  street.  In  the 
city  and  county  of  San  Francisco,  npon  which 
had  been  erected  a  dwelling  house.  It  then 
averred  "that  In  CMi^eration  of  long-con- 
tinued, faithful  services  of  plaintiff  to  said 
Micbael  Landers,  od  said  16th  day  of  April, 

1885.  and  In  bla  lifetime,  the  said  Michael 
Landens  made  a  parol  gift  In  relation  and  in 
respect  to  said  lot  of  land  and  the  Improve- 
ments tbereou,  whereby  tbe  said  Landers 
promised  uid  agreed  to  and  witb  this  plaintiff 
that  tf  lie  (this  plaintiff)  would  go  Into  the 
posonmlnn  and  occiviancy  of  said  land  and 
premises,  hereinafter  described,  he  (the  said 
Landos)  would  at  any  time  thereafter,  upon 
demand,  wben  so  requested,  make  a  good  and 
suffldoit  deed  to  this  plaliitlff  of  the  legal 
title  tlMCeto;  that  on  said  day,  and  subse- 
quent to  said  agreement,  and  previous  to  tbe 
death  of  said  Lsndera,  this  plaintiff,  with  tbe 
fcnowledge,  consent,  and  concurrence  of  said 
Landcn,  took  possession  of  said  lot  and  prem- 
ises, and  made  lasting  and  valuable  improve- 
ments tbneon.  paid  tbe  state,  city,  and  coun- 
ty taxes  thereat,  and  all  charges  for  street 
Improvement;  tbat  said  Michael  Landers 
died  as  aforesaid  <hi  tbe  20th  day  of  October, 

1886,  seised  of  the  legal  title  to  said  lot  of 
land,  without  having  made  a  oHiveyanCe 
thereof  to  this  plaintiff."  A  decree  was 
novght  compdUng  the  representatives  of  Lan- 
ders, deceased,  to  execute  a  conveyance  to 
plaintiff  of  tbe  iwoper^  in  question. 

It  is  claimed  tbat  tbe  action  la  one  In  whicta 
the  aid  of  a  court  of  equity  may  be  Invoked 
to  compel  due  execution  of  a  parol  gift  ot 
land,  but  flie  complaint  does  not  sufficiently 
Ktate  a  cause  of  action  for  this  pmpose.  It 
does  not  aver  a  tfft  of  the  land,  but  "a  gift  In 
relation  and  in  reqiect  to  said  lot  of  land, 
whereby  the  said  Landers  promised  and 
agreed  to  maks  a  good  and  snfflctent  deed  to 


plaintiff  iqmu  demand.**  Under  tte  com- 
plaint, which  must  govern  plaintiff's  right  of 
recovery,  a  case  Is  not  pleaded  of  an  at- 
tempted gift,  defective  In  form,  which,  to  pre- 
vent Injustice  upon  the  donee,  equity  wlU 
perfect  It  Is  an  effort  Bimply  to  enforce  a 
promise  to  make  a  gift,  the  execution  of 
which  was  never  attempted  to  be  completed 
Itj  deceased  In  his  lifetime.  The  cases  are 
numerous,  and  the  rule  may  be  considered 
well  settled  tbat  where  a  parol  gift  of  real  es- 
tate Is  made  In  prscsenti.  and  the  donee  has 
entered  under  tbe  gift,  and  has  made  per- 
manent and  valuable  Improvements  upon  the 
realty,  and  the  circumstances  are  such  that  it 
would  be  an  Injustice  upon  the  donee  If  he 
were  thereafter  to  be  deprived  of  the  property 
by  reason  of  imperfections  In  the  gift,  equity 
will  treat  tbe  acts  of  the  donor,  together 
with  the  acta  of  the  donee,  as  being  such  per- 
formance of  tbe  gift  as  will  relieve  the  con- 
tract from  the  operation  of  the  statute  of 
frauds,  and  It  will,  under  such  circumstances, 
lend  Its  assistance  to  tbe  perfection  of  the 
donee'a  title.  Thomt  Gifts,  par.  872  et  seq. 
Tbat,  however.  Is  not  tbe  case  faere  pleaded, 
and  the  finding  of  the  trial  court  that  upon 
the  10th  day  of  April.  1888,  landers  made  a 
gift  of  tbe  property  to  Burrls,  Is  without  the 
Issues. 

FlalntlfTs  contention,  under  his  pleadings.  Is 
that  he  entered  with  the  knowieoge  and  ap- 
proval of  Landers,  and  under  Landers*  prom- 
ise that  he  would  thereafter,  upon  d«uand. 
make  hbn  a  deed,  and  ttut,  relying  up<m  that 
promise,  he  made  lasting  and  valuable  Im- 
provements upon  the  property.  Bis  claim,  as 
deduced  from  his  comidalnt,  Is  that  because  of 
the  change  hi  bis  situation,  brought  about  by 
the  promise  of  Landers,  It  would  be  an  Injus- 
tice, amounting  to  a  fraud  tqpoo  him,  if  l^an- 
den  or  US'  r^resmtatlves  were  not  compiled 
to  make  gooO  the  promise.  TbSSt  it  wlU  be 
noted.  Is  a  different  action  frmu  one  to  compel 
the  perfection  of  a  gift  presently  but  incom- 
pletely made.  That  equity  will,  however,  vma 
in  such  cases,  and  to  prevent  wnmg,  enforce 
tbe  performance  of  such  a  promise,  is  recog- 
nised t7  the  authorities.  If  a  donor,  by  prom- 
ises, induces  the  donee 'to  change  bis  position 
to  bis  detriment,  after  the  change  is  made  the 
Aaaot  can  be  compiled  to  make  bis  promise 
good,  ^nie  relation  between  them  then  be- 
comes one  ot  ctmtract.  miomt.  Olfta,  par. 
837.  lu  Anderson  v.  Scott.  94  Mo.  637,  8  B. 
W.  236,  the' court  had  under  consideration  a 
promise  voy  like  the  one  at  liar,  and  stated 
the  mle  aa  follows:  "Where  tbe  donee  lias 
accepted  the  promise,  entered  Into  possession 
of  tbe  land,  made  Improvements  on  the  faith 
(tf  tbe  promiae,  and  thus  changed  Us  condi- 
tion, tbe  dooor  will  be  required  to  make  good 
his  gift  Such  a  state  of  fticts  will  ^e  tbe 
case  oat  of  the  statute  of  frauda.**  But,  to 
give  the  idaintlfl  tbe  benefit  <^  this  rule,  the 
ei3>enditnres  must  have  been  made  upon  tbe 
faith  of  the  promise,  and  must  be  in  the  nature 
of  lasting  benefits  and  ImjaDvements  bMbe  j 
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1n,n(l,  tending  to  oobance  Its  value  over  aod 
above  ttie  %*aliie  of  tbe  use  ol  the  property  to 
the  plainticr.  Wack  v.  Sorber,  2  Wbart  S92. 
Sligbt  EJid  tempomry  ImproT^ents,  or  trivial 
outlays,  made  to  suit  tbe  taste  or  conveDlence 
of  ibe  occupant,  do  not  raise  an  equity  In 
favor  of  the  donee  (Pom.  Spec.  Perf.  SS  128- 
131:  Poorman  v.  Kllgore,  26  Pa.  St  365);  for, 
if  the  value  of  the  expenditures  made  by  the 
(K'c-upaQt  does  not  exceed  the  benefit  to  bim 
of  the  use  of  the  land  without  charge  or  rent- 
al, then,  geoerally,  and  In  the  absence  of 
other  circumstances  of  hardship  shown,  he  not 
only  will  not  have  been  Injured,  but  will  In 
fact  have  been  advantaged,  by  the  promises 
made.  It  Is  shown  by  the  evidence  that  the 
rectal  value  of  this  property  la  $30  a  month; 
that  there  was  erected  upon  It,  at  the  time  that 
plaintiff  entered  Into  possession  of  It,  a  sub- 
stantial dwelling 'house;  that  the  plaintiff  has 
had  free  use  and  occupation  of  tbe  premises 
for  tbe  period  of  four  years.  The  court  found 
that  lasting  and  permanent  and  valuable  Im- 
provements had  been  made  by  tbe  donee  upon 
the  property.  It  appears  that  the  house  was 
Id  process  of  construction  at  the  time  when 
Landers  told  the  plaintiff  that  he  might  oc- 
cupy it,  and  that  In  anticipation  of  his  occu- 
pancy, and  for  bis  convenience,  plalntlCC  made 
some  changes  In  the  arrangement  of  the  house, 
costing  about  $300.  During  hla  occupancy, 
plaintiir  expended  about  $100  for  painting  the 
house.  (15  for  a  mantel,  and  about  $150  for 
pa[>ering.  decoratlug,  and  carpets.  These  lat- 
ter Improvements  would  amount  to  $295,  or 
tess  tbau  a  year's  rent  In  addition,  the 
court 'finds  that  the  plaintiff  expended  $473  for 
taxes  and  street  improvements;  and,  allow- 
ing Interest  upon  that  amount,  the  total  ex- 
pended tor  such  purposes  Is  $584,  or  less  than 
two  years'  rent  The  evidence,  then.  In  sup- 
port of  the  findings,  shows  that  the  total  ex- 
penditure of  the  plaintiff  did  not  equal  the 
rental  value  of  the  property  during  the  time 
of  his  occupancy,  and  that  tbe  so-called  per- 
manent improvements  were  rather  expendi- 
tures made  to  suit  tbe  convenience  and  taste 
of  the  occupant,  and  were  not  socta  as  the  law 
requires,  or  of  a  character  to  enhance  the 
Tolue  of  the  realty.  The  Judgment  Is  reversed, 
and  the  cause  remanded  for  a  new  trial. 

We  concur:  McFAULAND,  J.;  TEMFLB,  f. 


KBOHN  T.  LAMBETH.   (S.  F.  25.) 
(Supreme  Court  of  CalUomla.   Sept  18,  1886J 
TsHDOH  AND  Prrcbisbr— Who  is  POBoa;iaaa— 

TjNDIftOtOSBD  PbISCIPAL. 

Defendant  agreed  to  fumieh  to  a  broKer  a 
eertnin  amount  of  money,  to  be  used  In  the  pnr- 
chntie  of  a  mine,  which  was  to  be  conveyed 
to  a  corporation  to  be  formed,  in  which  defend- 
ant W118  to  have  a  certain  share  of  the  stoclc; 
the  money  advanced  to  be  repaid  him  from  the 
pmflta.  The  broker  purchased  tbe  mine  in  ae- 
cordaace  with  the  agreement,  maldng  a  ca^ 
paj'ment  thfreon,  which  was  famished  by  de> 
fendant,  and  executing  Us  own  note  f or  a  de* 


ferred  payment,  defendant  not  bdog  known  In 
the  transactiOD  with  tbe  sdier.  Bdd^  that  the 
broker,  and  not  defendant,  was  the  bntchaser, 
and  that  defendant  eonid  not  be  helo  Uable  on 
the  note,  aa  an  nndiseioaed  prindpaL 

Department  2.  Appeal  fifom  rapaior 
conrt,  city  and  county  of  San  FnnciKo; 
John  Hunt,  Judge. 

Action  by  John  Erobn  agalnit  imtoa 
Lambetb.  From  a  Judgment  for  plaintiff, 
and  an  order  denying  a  new  trial,  defendant 
appeals.  Beversed. 

Xaphtaly,  Friedenrich  &  AdEerman,  for 
appellant.  Gea  A.  Bankln,  for  Teqiondait. 

FEB  CURIAM.  This  action  was  brought 
by  the  plaintiff  to  recover  from  tbe  defend- 
ant the  sum  of  $800,  the  balance  of  the  pur- 
chase price  of  certain  mines,  said  sum  be- 
ing the  amount  of  a  promissory  note  execut- 
ed to  the  plaintiff  by  one  J.  Mnrray  Bailey 
In  his  own  name;  It  being  alleged  by  plain- 
tiff that,  In  making  said  purchase  and  exe- 
cuting said  note,  Bailey  in  fact  acted  aa 
agent  for  the  defendant,  though  plaintiff 
then,  and  for  a  long  time  thereafter,  sup- 
posed and  believed  that  he  was  acting  in 
bis  own  behalf.  Tbe  Jury  returned  a  ver- 
dict for  the  plaintiff,  upon  which  Judgment 
was  entered;  and  this  appeal  Is  from  the 
Judgment,  and  from  an  order  denying  de- 
fendant's motion  for  a  new  trial. 

The  only  point  made  by  appellant  for  re- 
versal la  that  the  verdict  is  not  sustained  by 
the  evidence.  Plaintiff  was  the  owner  of 
certain  mines,  and  had  given  a  bond  to 
Holcombe  &  Beale  to  sell  and  convey  said 
mines  to  them,  at  a  price  therein  named, 
for  the  purpose  of  enabling  them  to  sell  the 
property.  Bailey  was  a  broker  engaged  in 
buying  and  selling  mines,  and  Holcombe  A 
Beale  called  his  attention  to  the  property, 
and  exhibited  to  him  specimens  of  the  ore, 
which  he  biad  tested  and  found  valuable. 
Lambeth,  the  defendant,  was  a  mining  man 
of  considerable  means;  and  Bailey, '  who 
was  without  means,  and  unable  to  purchase 
on  his  own  account,  called  the  attention  of 
Lambeth  to  the  property,  and  showed  bim 
the  samples  of  the  ore.  Bailey  testified  that 
be  proposed  to  Lambetb  that  when  the  prop- 
erty was  secured  he  would  form  a  corpora- 
tion, and  would  give  Lambeth  the  control 
"if  he  would  put  up  the  money  and  purchase 
the  mine,  provided  be  approved  of  It  when 
he  examined  It";  that  Lambeth  said  be 
would  let  him  know,  and  the  next  day  in- 
formed him  that  he  was  '*ready  to  go  in 
that  mine."  The  understanding  in  relation 
to  the  Interest  each  was  to  have  In  the  stock 
of  the  corporation  was  that  Lambeth  should 
have  110,000  shares  out  of  tbe  200,000  which 
waa  to  represent  the  capital  of  the  corpora- 
tion, and  Bailey  was  to  have  90,000,  out  of 
which  he  was  to  provide  for  Holcombe  & 
Beale,  who  held  a  bond  on  the  minea.  On 
June  11,  1801,  Lambeth,  Holcombe,  and 
Ball^  Tislted  the  mines,  and  ipest  two  days 


Digitized  by 


CaL) 


KBOHK  0.  LAMBETH. 


165 


fn  examining  tbem,  and  Lambeth  said  (as 
Bailer  testified):  "Bailey,  I  wUl  pat  ap  $12,- 
OUO  for  this  property.  That  is  all  the  money 
I  bare  loose,  and  I  will  put  ap  no  more.  I 
n-Ui  pive  J5.000  for  the  title,  and  the  re- 
ijiiiiniu;:  $7,UU4>  shall  go  to  repairing  the  mill, 
and  for  tlie  development  of  the  property." 
The  price  named  In  the  bond  held  by.  Hol- 
(uDibe  &  Beale  was  $22,500,  and  Bailey 
a;rn-oJ  to  give  them  40,000  shares  out  of  his 
IM>.IXX».  they  to  permit  the  purchase  to  be 
made  direct  from  the  owner.  Lambeth  de- 
sired Baiiey  to  put  the  proposition  that  he 
would  give  but  $5,000  for  the  title  In  writ- 
ing, when  Bailey  suggested  that  that  was 
"a  big  come-down  from  $22,500,  and  that  he 
might  not  be  able  to  get  it  for  that"  Mr. 
Krohn,  the  owner,  had  not  been  seen  at  that 
time.  Lambeth  then  said:  "1  will  go  as 
high  as  two  thousand  or  three  thousand  doI< 
lars  more  than  five  thousand  dollars  cash, 
if  you  have  to  do  it  to  get  the  property; 
but  If  you  have  to  pay  more  than  $5,000 
cash,  and  go  as  high  as  two  thousand  or 
three  thousand  dollars  more,  you  take  it  on 
a  long-time  note,  of  two  or  three  years." 
Bailey  then  wrote,  and  I^mbetb  signed,  the 
foUowlng:  "Waterloo  Mine,  June  13,  1891. 
To  J.  Murray  Bailey— Dear  Sir:  1  will  ad- 
vance $12,000,— $5,000  to  pay  for  the  prop- 
erty, and  $7,000  to  be  expended  In  repairing 
the  mill  and  opening  of  mine.  All  money 
advanced  by  me  to  draw  ten  per  cent,  per 
annum  until  paid  out  of  the  profits  of  the 
mine,  either  by  working  or  sale  of  mine. 
The  property  to  be  incorporated;  capital 
stock.  200,000  shares;  I  to  receive  110,000 
shares.  In  regard  to  negotiating  with  Mr. 
Krobn,  you  can  go  as  high  as  $3,000  over 
the  $5,000  cash,  if  you  have  to  do  It  as  a 
last  resort,  but  should  get  two  or  three 
years'  time.  [Signed]  M.  Lambeth."  Lam- 
l>eth  then  proposed  to  return  to  the  city  of 
San  Francisco,  where  both  he  and  Bailey  re- 
sided. Bailey  felt  doubtful  about  getting 
the  property  for  $5,000,  and  suggested  to 
Lambetb  tbat  he  had  better  go  and  try  it; 
but  Lambeth  replied  that  as  he  was  known 
to  be  a  man  of  wealth  the  parties  would 
jump  It  upon  him,  or  something  to  tbat  ef- 
fect, and  at  once  returned  to  the  city.  Kroho 
lived  some  five  miles  from  the  mines,  and 
had  not  been  seen.  Bailey  then  gave  Hol- 
combe  a  written  agreement  to  give  htm,  for 
himself  and  Beale,  40,000  shares  of  ,the 
stock,  when  issued,  for  their  Interest  under 
the  bond,  and  they  gave  written  authority 
to  Krohn  to  deal  with  Bailey  regardless  of 
the  bond.  Bailey  then  visited  the  plain- 
tiff, who  asked  $10,000,  but  finally  agreed  to 
lake  $6,000.-^5,000  in  cash  and  a  note  for 
$Si.K>.  payable  In  15  months  and  15  days, 
without  Interest  Bailey  executed  ^the  note, 
and  plaintiff  executed  a  deed  for  the  prop- 
erty to  Bailey,  as  grantee,  and  these  Instru- 
ments were  placed  in  escrow.  Bailey  did 
Dot  disclose  Lambeth's  connection  with  these 
tranaactlons,  nor  did  plaintiff  know  that 


any  one  save  Bailey  himself  was  interested 
aa  purchaser.  Up<m  Bailey's  return  to  the 
city,  Lambeth  was  fully  Informed  of  the 
transaction,  and  made  no  objection  thereto. 
He  deposited  $12,000  to  the  credit  of  Bailey, 
oot  of  which  Bailey  paid  $5,200  to  the  bank, 
which  held  the  deed  and  Bailey's  note  In 
escrow;  and  the  bank  delivered  the  cash 
and  the  note  to  the  plaintiff,  and  the  deed 
to  Bailey.  Bailey  went  to  the  mine,  and 
took  personal  charge  thereof.  The  corpora- 
tion was  formed,  and  the  stock  Issued  and 
distributed  according  to  the  arrangement 
hereinbefore  stated.  Bailey  testified  that  he 
executed  said  note  In  his  own  name  because 
be  had  no  authority  to  sign  Lambeth's  name, 
and  because  of  Lambeth's  suggestion  that  If 
he  were  known  in  the  transacUon  the  price 
might  be  raised. 

The  verdict  was  returned  and  the  Judg- 
ment entered  upon  the  theory  that  the  evi- 
dence showed  that  Lambeth  was  an  undis- 
closed principal  la  the  purchase  of  the  mine, 
acting  through  his  agent.  Bailey.  We  are 
of  the  opinion  that  no  such  interpretation 
can  reasonably  be  put  upon  the  evidence. 
Iiambeth  was  not  the  purchaser  of  the  prop- 
erty. Lambeth  was  not  to  receive  from 
Bailey  a  deed  to  the  property,  or  to  any 
part  thereof.  Bailey  was  a  "promoter,"  de- 
sirous of  securing  the  ownership  and  con- 
trol of  the  mine.  He  was  without  financial 
means  to  do  so  himself.  He  Interested  Iwim- 
4>eth  la  the  proposition,  and  agreed  with 
I^mbeth  that  If  he  (Lambeth)  would  ad- 
vance to  him  (Bailey)  money  wherewith- 
Bailey  might  purchase  the  mine,  Balj^y  in 
turn  would  organize  a  corporation,  convey 
certain  shares  of  stock  to  others  for  their 
interest  in  the  property,  would  retain  a  cer- 
tain amount  for  himself,  and  would  make 
over  to  Lambeth  110.000  shares.  The  mon- 
ey which  Lambetb  advanced,  or  In  effect 
lent  to  Bailey,  was  not  even  to  be  repaid 
in  the  form  of  stock.  He  was,  under  liis 
agreement  still  entitled  to  a  return  of  every 
dollar  of  it  out  of  a  deslKiiated  fund,— the 
profits  of  the  mine.  If  I^mbeth  had  said  to 
Bailey  that  he  would  advance  hiin  $12,000 
for  the  Indicated  purposes,  without  taking 
any  latercKt  lu  the  corporaliou,  and  that 
Bailey  was  to  repay  this  money  out  of 
the  profits  of  the  mine.  It  would  not  be  con- 
tended for  an  Instant  that  Lambrtb  was  any 
more  an  undisclosed  principal  than  would 
have  been  any  other  person  from  whom 
Bailey  might  have  secured  the  desired  loan. 
But  the  circumstance  that  Lambeth  Is  to 
receive  shares  of  stock  in  the  corporation  to 
be  formed  does  not  alter  his  position  under 
the  agreement.  Bailey  Is  still  the  principal 
In  the  transaction  with  plaintiff.  It  devolv- 
ed upon  Bailey  to  purchase  the  property, 
not  for  Iiambeth,  but  as  a  part  of  his  agree- 
ment to  secure  the  mine,  organize  the  cor- 
poration, and  convey  to  It  the  property. 
Lambeth's  promises  of  money  enabled  him 
to  do  what  otherwise  be  would  have  been 
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unable  to  accomplish.  For  I^ambeth's  fail- 
ure to  make  good  those  promises  Ball«7 
might  hare  had  his  caose  of  action  against 
Larabeth,  but  as  between  plaintiff  and  Lam- 
beth there  was  no  privity.  Bailey  was  not 
alone  acting  aa  principal,  but  In  fact  was 
the  principal.  The  Jndgment  and  order  are 
reversed,  and  the  cause  remanded. 


JSBLLOaav.  KINOetaL  (Sac  224.) 
(Supreme  CkMirt  of  California.  Sept.  aB»  1896.) 

TaUPASS— EqCJTABLB    RsUEV^TlTLB   OW  PUIK- 

Tirr— Lu8B— P1.BTIB&— KioBTs  IN  Wild 
Akimals-^udoment  ok  Afpbil. 

1.  That  one  may  have  relief  for  trespass,  It 
is  enough  to  show  bona  fide  possession  of  the 
pznnises,  under  claim  and  color  of  title. 

2.  A  lease  of  certain  inemlses,  the  lessers  le- 
serviag  the  right  to  pasture  the  same,  and  the 
right  of  way  over  every  part  thereof}  the  lessee 
covenanting  not  to  disturb  such  reserved  rights; 
and  the  lesBors  covenaDting  thst  the  lessee,  pay- 
ing the  rent  and  performing  such  covenants, 
shall  peaceably  hold  and  enjoy  the  premises  for 
the  sole  purpose  of  bunting  game  thereon;  the 
lessee  covenaatiog  that  the  number  of  persona 
who  may  be  authcHlzed  by  him  to  hunt  on  the 
premises  shall  not  exceed  40,— gives  exclusive 
rights  In  the  premiees  as  a  bunting  preserve. 

3.  Injunction  will  He  to  prevent  trespassing 
on  a  game  preserve,  whereby  not  only  Is  game 
killed,  but  game  is  frightened  away  and  deterred 
from  retuinlng,  the  remedy  at  law  being  inade- 
quate. 

4.  The  prevention  of  a  multiidiclty  of  sidta  Is 
ground  for  injunction  In  ease  of  repeated  tres- 
passes by  a  large  number  of  persons.  ^ 

6.  A  lessee,  who,  under  the  lease,  is  a  trus- 
tee of  sn  express  trust,  may  maintain  suit  to 
enjoin  trespass  without  Jolidng  with  him  the 
beneficiaries. 

6.4Jnder  Civ.  Code,  |  declaring  that 

"animals  wild  by  nature  are  the  subject  of  own- 
ership while  living  only  when  on  the  land  of 
the  person  claiming  them,"  one  has  rights  in 
wild  birds  within  his  game  preserve,  mtftUng 
him  to  protect  them  from  trespassers. 

7.  The  supreme  court,  on  reversing  a  Judg- 
ment on  appeal,  cannot  order  a  judgment  for  the 
other  party  without  a  new  trial,  where  the 
findings  of  fact  will  not  support  such  a  judg- 
ment, though  such  findings  are  not  supported 
by  the  evidence. 

Z>epartment  1.  Appeal  from  superior  omrt, 
Solano  county;  A.  J.  Buckles,  Judge. 

Action  by  Charles  W.  Kellogg,  as  tnurtee  of 
the  Cordelia  Shooting  Club,  against  William 
King  and  othera.  Judgment  for  defendants. 
Plaintiff  appalls.  Berersed. 

Young  &  Powers  and  Cogblan  &  Harvey, 
for  appellant.  L.  6.  Harrier  and  John  M. 
Gregory,  for  respondenta. 

VAN  FLEET,  J.  This  Is  an  action  for  an 
Injunction  to  restrain  the  defendants  (some  40 
in  number)  from  threatened  acts  of  trespass 
upon  plaintiff's  premises,  by  entering  thereon 
and  destroying  his  game  preserve,  by  shoot- 
iaH.  killing,  and  driving  away  the  wild  game 
thereoD.  The  evidence  (which  was  quite  full, 
and  wholly  without  complaint)  tends  to  show, 
substantially  as  alleged  In  the  complaint: 
That  plaintiff,  as  trustee  ot  the  Cordelia  Sboot- 
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Ing  Club,  an  association  of  sportsmen,  of  which 
plaintiff  Is  the  [weeldent  and  executive  officer, 
rents,  under  a  written  lease,  at  a  yearly  rentiil 
of  91,200,  a  large  body  of  unreclaimed  swamp 
and  overflowed  land  in  Solano  county,  for  the 
purposes  of  a  game  preserve,  l^at,  under  bis 
lease,  plaintiff  has  taken  and  now  holds  pos- 
seeslon  of  said  land,  and  has  completely  in- 
ckmd,  by  means  of  a  substantial,  barb-wire 
fence,  and  natural  boundaries,  consisting  of 
wide  and  deep  sloughs,  the  greater  part  of 
said  land,  some  3,000  acres  In  extent.  Thai 
within  such  inclosure  are  numerous  ponds, 
sloughs,  and  lagoons,  and  wide  reaches  of 
overflowed  tule  lands,  which  afford  Inviting 
and  favorite  feeding  grounds  for  wHd  game 
fowl,  such  as  ducks,  geese,  rail,  and  snipe,  and 
where,  more  particularly  daring  the  months 
Intervening  the  Ist  of  Sept^ber  and  the  Ist 
of  Search,  those  species  of  game  bhrds  are  In 
the  habit  of  returning  annually,  and  con- 
gregating In  great  numbers,  and  thereby  af- 
fording valuable  and  very  deslrattle  hunting 
privileges.  That,  within  such  Inclosure,  plain- 
tiff has  placed  ariu  and  other  bulldir^  and 
structures  suitable  and  necessary  to  a  com- 
plete and  convenient  shooting  resort,  for  the 
nse  and  enjoyment  of  the  members  of  said 
club,  and  employs  keepers  to  look  after  and 
protect  the  said  premises,  and  for  the  fur- 
ther purpose  of  preserving  said  premises  to 
the  use 'and  enjoyment  of  said  club,  and  to 
warn  all  others  than  members  thereof  from 
invading  and  encroaching  upon  said  preserves. 
Plaintiff,  soon  after  taking  possession  of  said 
premises,  did.  In  September,  1894,  have  posted 
and  set  up,  and  has  since  mahitalned.  through- 
out said  Inclosure,  In  and  about  the  ponds, 
sloughs,  and  other  bird  resorts  therein,  be- 
tween 400  and  500  notices  stating  that  said 
premises  were  Inclosed,  and  warning  all  per- 
'  sons  from  trespassing  thei^pon,  either  for  shoot- 
ing or  other  purposes.  That  such  notices  are 
In  large  type,  and  so  conspicuously  and  no- 
merously  distributed  over  said  inclosure  as 
to  necessarily  arrest  the  attention  of  any  per- 
son Intruding  thereon.  That  these  defendants. 
In  pursuance  of  a  concerted  design  and  com- 
mon purpose  entered  Into  by  them  to  Interfere 
with  and  defeat  plaintiff's  rights  and  those  of 
said  club  in  said  premises,  and  to  prevent  their 
exclusive  enjoyment  thereof,  did,  during  the 
months  of  September,  October,  and  Novem- 
ber, 1S94,  and  during  plaintiff's  possession  of 
said  premises,  on  divers  and  numerous  occa- 
slons.  and  In  various  numbers,  Invade  and  in- 
trude upon  said  Inclosure,  both  by  day  and 
by  night,  and  shot,  killed,  and  carried  away 
Inrge  numbers  of  said  game  birds,  and  largely 
frightened  away  and  dispersed  such  birds  as 
they  did  not  kill,  shot  Into  and  broke  down 
plaintiff's  said  notices,  and  threatened  and 
Intimidated  his  employes  in  chaise  of  said  pre- 
serve, and  otherwise  violated  plaintiff's  rlphts 
In  various  ways.  Tlint.  while  upon  said  prem- 
ises, each  of  the  defendants.  In  addition  to 
the  warning  in  said  posted  notices,  was  per- 
sonally served  with  a  notice  in  writing,  sign- 
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ed  by  plaintiff  as  lessee,  stating  that  said 
premises  were  leased  and  Inclosed  by  him. 
and  warning  said  defendants  to  trespass  no 
farther  thereon,  hot  to  remove  therefrom;  but 
rach  notice  and  warning  were  entirely  Ignored 
by  defendants  and  each  of  them,  and  a  num- 
ber of  said  defendants  returned  repeatedly  to 
iftld  premises  after  snch  warning.  That  the 
defendants  threaten  to  contlnae  and  repeat 
tbeir  said  acts  of  trespass,  and  to  enter  npon 
laid  premises  and  hunt  and  kill  such  game 
birds  whenever  th^  so  desire,  regardless  of 
plaintlfTs  rights  therein.  That  the  effect  of 
constant  and  Indiecrbnlnate  shooting  at  said 
Urds,  such  as  Is  practiced  and  persisted  In  by 
the  defendants,  Is  and  has  been  largely  to 
frighten  said  birds,  and  permanently  drive 
them  from  said  resort,  and  deter  and  prevent , 
their  return  thereto,  and  thereby  to  wholly  de- 
stroy the  value  of  plaintiff's  said  premises  as 
a  game  resort  and  preserve,  and  work  irrepar- 
able Injury  thereto,  which  cannot  be  compen- 
sated In  money  damages.  That  owing  to  the 
great  number  of  defendants,  and  their  con- 
stant, continuouH,  and  repeated  acts  of  tres- 
pass, the  law,  furnishes  plaintiff  no  adequate 
protection  through  Its  ordinary  processes,  and 
he  is  compelled  to  resort  to  equity  for  relief. 
Despite  this  showing,  the  learned  Judge  of 
the  superior  court,  in  substantial  effect,  found 
all  the  material  facts  against  the  plaintiff,  and 
denied  him  any  relief.  From  the  Judgment, 
and  an  order  denying  falm  a  new  trial,  plain- 
tiff appeals,  contending  that  the  findings  are 
wholly  without  support  In  the  evidence. 

The  respondents,  however,  notwithstand- 
ing the  uncontradicted  character  of  the  eri- 
dence.  urge  that  the  Judgment  is  right,  and 
assign  various  reasons  why  it  should  not  be 
disturbed.  It  is  claimed  by  them  that  the 
evidence  Is  InsufficlMit  to  show  ownership 
or  title  In  the  leased  premises  In  plaintiff's 
lessors,  and  the  finding  is'  In  accord  with 
this  claim.  Aside  from  the  fact  that  we 
think  there  Is  snfilclent  evidence  In  the  rec- 
ord to  establish  prima  facie  ownership  in  the 
lessors,  the  fact  Is  not  essential  to  plaintlfTB 
recovery.  Title  in  fee  Is  not  necessary  to  a 
recovery  for  trespass,  and,  although  title 
may  be  alleged.  It  Is  not  required  to  be 
shown,  where,  aa  here,  the  evidence  shows 
bona  fide  possession  of  the  Invaded  prem- 
ises under  claim  and  color  of  right.  Posses- 
sion Is  Itself  evidence  of  title.  WInans  v. 
Christy,  4  Cal.  70;  Castro  v.  GUI,  5  Cal.  40. 
And  a  party  may  rely  upon  his  possession,  as 
against  a  mere  trespasser.  Fitzgerald  v. 
I'rton.  Id.  308;  McCarron  v.  O'Connell.  7 
CaL  152;  Mining  Co.  v.  Fremont,  Id.  317; 
Taylor  v.  Woodward,  10  Cal.  91;  Weimer  v. 
Lowery,  li  Cal.  104. 

It  is  also  claimed  by  respondents  that  the 
evidence  Justifies  the  further  finding  that 
plaintiff  acquired  no  exclusive  right  to  the 
possession  of  the  leased  premises  under  his 
lease,  that  the  only  right  granted  thereunder 
was  the  privilege  of  hunting  thereon,  and 
tbfs  not  an  exclusive  one.   rnils  d&im,  like 


the  finding  which  upholds  It,  is  not  only  di- 
rectly against  the  evidence,  but  is  evidently 
based  upon  a  total  misconstruction  of  the 
lease  In  question.  By  that  Instrument  the 
owners  of  the  land  "lease  and  demise  unto 
said  party  of  the  second  part,  his  heirs  and 
assigns,  all  that  certain  tract  of  swamp  and 
overflowed  land  situate,"  etc.,  "for  the  term 
of  four  years  from  the  22d  day  of  July,  1803, 
at  the  yearly  rent  or  sum  of  twelve  hundred 
dollars."  The  lease  provides  that  "the  par- 
ties of  the  first  part  hereby  reserve  to  them- 
selves, their  heirs  and  assigns,  the  right  to 
pasture  said  lauds,  and  the  right  of  way  over 
and  upon  said  lands,  and  every  part  thereof, 
and  the  party  of  the  second  part  covenants 
not  to  In  any  way  disturb  sucb  rights  re- 
served as  aforesaid,  aod  the  said  parties  of 
the  first  part  covenant  that  the  said  party  of 
the  second  part,  paying  the  said  yearly  rent 
and  performing  the  covenants  aforesaid,  shall 
and  may  peaceably  and  quietly  bold  and 
enjoy  the  said  demised  premises  for  the  term 
aforesaid,  for  the  soletpurpose  of  hunting 
game  thereon;  and  the  party  of  the  second 
part  hereby  covenants,  promises,  and  agrees 
that  the  total  number  of  persons  who  may  be 
directly  or  Indirectly  authorized  by  him  to 
bunt  over  and  upon  said  premises  shall  at  no 
time  during  the  term  of  such  lease  exceed 
forty."  The  party  of  the  secoud  part  Is 
described  as  "Charles  W.  Kellogg,  of  Snn 
Francisco,  California,  as  trustee  for  the  Cor- 
delia Shooting  Club,  of  that  city."  While 
admitting  that,  if  plaintiff  had  the  exclusive 
rtght  of  possession,  he  would  be  the  "owuer," 
for  the  purpose  of  prohibiting  others  from 
hunting  on  his  land,  respondents  argue  that 
no  such  right  is  given,  because  the  lessors 
reserve  to  themselves  the  right  of  pasturage, 
and  also  restrict  the  number  of  persons  plain- 
tiff can  admit  to  the  hunting  privileges;  that 
by  the  reservation  of  the  right  of  pasturage 
the  lessors  reserved  to  themselves  "the  right 
to  open  the  grounds  to  the  world,"  and.  In 
restricting  the  number  of  hunters  plaintiff 
can  admit,  "they  reserved  all  hunting  privi- 
leges, over  what  forty  men  can  do,"  to  them- 
selves. Manifestly,  the  paper  is  open  to  no 
such  construction.  The  reservation  of  the 
pasturage  In  no  way  affects  or  militates 
against  tbe  excluslveness  of  plalntllTs  rights 
in  the  premises  as  a  hunting  preserve,  which 
the.  lease  clearly  contemplates;  and  the  res- 
ervation of  the  number  who  shall  be  permit- 
ted to  bunt  obviously  has  In  view  the  preser- 
vation of  the  premises  as  a  resort  for  wild 
game,  and  that  Its  value  In  that  respect  may 
not  be  entirely  destroyed  during  the  lease 
by  the  admission  of  au  unlimited  number  of 
hunters.  There  Is  nothing  In  the  language 
to  indicate  an  Intention  to  reserve  to  the 
lessors  any  part  of  the  hunting  privileges 
during  the  term.  Even  If  such  were  the 
terms  of  Ihe  lease,  however,  none  of  the  de- 
fendants attempt  to  show  that  they  held  any 
privilege  or  license  from  the  ownera  to  hunt 
thereiMi. 
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It  la  further  contended  that  tbe  erldence 
'doos  not  make  a  case  entitling  plalntilT  to  an 
Injunction,  for  the  reasons  that  it  does  not 
api>ear  that  any  Irreparable  injury  baa  been 
or  win  be  worked  by  the  acts  or  threatened 
acts  of  the  defendants,  and  that  it  dqes  not 
appear  that  jdalntltr  has  not  an  adequate  rem- 
edy  at  law,  nor  that  defendants  are  Imable  to 
respond  lu  damages.  Tbe  mere  fact  that  one 
has  a  right  of  action  at  law  wIU  not  prevent 
his  right  to  equitable  relief  by  way  of  injunc- 
tion against  a  threatened  trespass,  If,  under 
the  circumstances,  the  legal  remedy  would 
fail  of  affordhig  adequate  relief  against  tbe 
ImpeniSing  wrong.  It  Is  well  settled  that  tbe 
n-medy  by  Injunction  may  be  Invcdced  to  re- 
strain acts  or  threatened  acts  of  trespass  In 
any  Instance  where  such  acts  are  or  may  be 
an  Irreparable  damage  to  the  particular  species 
ot  prt^rty  InvcdTed.  And  In  such  case  the 
question  of  the  solvency  or  Insolvency  of  the 
wrongdoer  Is  an  Inunaterlal  ftictor.  It  Is  tbe 
nature  trf  the  Injuzy,  and  not  the  Incapacity  of 
iChe  party  to  respond  *ln  damages,  which  deter- 
mines the  right  Where  the  effect  of  the  act 
-complained  of  Is,  or  may  be,  to  largely  Im- 
{latr  or  destroy  the  substance  ot  the  estate, 
■t>y  taking  fnnn  it  somethlns  which  cannot  be 
replaced.  It  may  be  enjoined,  lrreq>ectlve  ot 
■the  ability  of  the  defendant  to  respond  In  dam- 
ages. These  principles  are  upheld  In  the  lead- 
ing case  of  Mining  Co.  v.  Fremont^  7  Oal.  317, 
following  the  modem  English  doctrine  first  an- 
nounced by  Lord  Tbnrlow  In  Flamang's  Case, 
<!lted  hi  Mitchell  v.  Dors,  6  Yes.  147.  Original- 
ly the  right  to  restrain  by  inJunctl(Hi  mere 
acts  of  trespass  seems  to  have  been  con&ned 
to  Instances  where  the  Injury  was  to  the  free- 
hold, in  the  nature  of  waste,  such  as  tbe 
taking  of  wood  or  timber,  extracting  the  pre- 
cious metals  or  OOier  valuable  minerals,  and 
the  like.  But  this  limitation  of  the  right 
pears  to  have  been  departed  from  pi  the  later 
cases,  and  as  stated  by  Mr.  High:  "Tbe  juria- 
dktlon  may  now,  however,  be  regarded  as 
well  established,  although  It  Is  still  sparingly 
exercised,  being  confined  to  cases  where,  from 
the  peculiar  nature  fjt  the  prop«ty  affected 
by  the  trespass,  or  from  Its  frequent  repeti- 
tion, tbe  Injury  sustained  cannot  be  remedied 
by  an  action  for  damages,  and  where  It  may 
therefore  be  properly  termed  Irreparable.  Tbe 
foundation  of  the  Jurisdiction  rests  In  the  prob- 
ability of  irreparable  Injuiy,  the  Inadequacy 
of  pecuniary  ccHnpensatlon,  and  the  prevention 
of  a  multitude  of  suits;  and,  where  facts  are 
not  shown  to  bring  the  case  within  these  con- 
ditions, tbe  relief  will  be  refused.  Equity  will 
not,  therefore,  enjoin  a  mere  trespass  to  realty, 
as  such,  in  the  absence  of  any  dement  ot  Ir> 
reparable  injury.  But  where,  owing  to  the 
peculiar  character  of  tbe  property  In  question, 
tt\e  trespass  complained  of  cannot  be  adequate- 
ly comiwnsated  in  damages,  and  the  remedy 
at  law  Is  plainly  Inadequate,  equity  may  prop- 
erly Interfere  by  injunctI<XL"  1  High,  InJ. 
I  G07.  And  Mr.  Stoiy,  after  stating  the  same 
fact  as  to  the  orl^nal  lines  of  the  Jurisdiction, 
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says:  "It  may  be  remarked.  In  ccnuduslon, 
upon  the  subject  erf  special  haJunctloDa.  that 
courts  of  equl^  constantly  decline  to  lay  down 
any  rule  which  shall  limit  their  power  and  dis- 
cretion as  to  the  particular  cases  In  which 
such  Injunctions  shall  be  granted  or  with- 
held. And  there  Is  wisdom  In  this  course,  for 
It  Is  impossible  to  foesee  all  tbe  exigences  <3t 
society  which  may  require  their  aid  and  as- 
sistance to  protect  rights  and  redress  wrongs. 
The  jurisdiction  of  these  courts,  thus  operat- 
ing by  way  of  special  injunction,  is  manifestly 
indispensable  for  the  purpose  of  social  Jasdce 
In  a  great  variety  of  cases,  and  therefore 
should  be  u[dield  1^  a  steady  confidence." 
Stoi7,  Eq.  Jur.  li  863,  928,  HoOb.  And 
see,  also,  Pougtakeepele  Gaa  Co.  v.  Citizens' 
Gas  Co.,  89  N.  X.  493.  If  these  principles  are 
applicable  to  this  case,— and  we  perceive  no 
good  reason  why  they  are  not,— tbe  obiectkm 
under  consideration  Is  not  tenaUe.  The  prop- 
erty right  which  Is  here  the  subject  of  JnJmy 
is  of  a  peculiar  and  exceptional  cbaiat:ter.  Tbe 
sole  value  of  the  Invaded  premises  to  the  plain- 
tiff is  as  a  game  preserve  by, reason  of  Its 
features  as  a  resort  for  wild'  game.  This 
feature  of  the  propwty,  tiie  evidence  sliow^ 
Is  behtg  taken  fn»n  It,  and  its  value  laistfy.  if 
not  wholly,  destng^ed  by  the  acts  of  defend- 
ants. And  it  requires  little  If  any  argument 
to  show  that  the  Injury  thus  committed  la; 
and  win  be,  Irr^rable,  as  bdng  beymd  any 
method  of  pecuniary  estlmatkHL.  As  sagge8^ 
ed  by  counsel.  It  Is  not  so  much  tbe  value  of 
the  birds  killed  which  constitutes  the  Injury 
to  plaintiff.  That  could  be  esUmated  In  dol- 
lars and  cents.  Bnt  It  Is  the  destroction  of 
the  hunting  privll^e,  1^  driving  away  the 
birds  and  deterring  thcdr  lie  turn,— a  thing 
which,  once  accomplished,  caimot  be  restored, 
and  which  omstitutes  an  Injury  that  cannot 
be  estimated  in  money  damages.  It  seems  to 
us  that  this  showing.  If  true,  makes  out  a  case 
of  Irreparable  damage  from  tbe  destruction 
of  the  very  substance  <tf  the  property  right 
which  plaintiff  holds  under  bis  tease.  But 
there  Is,  moreover,  another  ground  upon  which, 
under  the  evidence,  plaintiff  should  be  entitled 
to  the  equitable  remedy  sought— tbe  avoid- 
ance of  a  mulliplldty  ot  actions.  It  Is  quite 
manifest  that  no  adequate  rell^  could  be  had 
at  law  by  a  plainHfli  In  such  a  case  as  is  here 
disclosed,  without  the  bringing  of  separate 
action  against  each  individual  defendant  "The 
necessity  of  [u-eventlng  a  mnltli^lclty  of  salts," 
says  Mr.  High,  "affords  another  exception  to 
the  rule,  and  win  warrant  the  interposition  of 
the  strong  arm  of  e^ty,  even  though  there 
be  a  remedy  at  law."  High,  InJ.  I  700.  And 
again,  says  that  author,  "So  a  treqnas  at  a 
continuing  nature,  whose  constont  recurrence 
renders  the  remedy  at  law  inadequate,  unless 
by  a  multiplicity  of  suits,  affords  sufficient 
ground  for  relief  by  injunction."    Id.  i  097. 

The  further  objection  that  plaintiff  had 
not  capacity  to  bring  the  action  Is  untenable. 
Under  his  lease,  plaintiff  is  a  trustee  of  an 
express  trust  and,  as  such,  entitled  to  sue 
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irltbout  Jolnlnc  with  blm  those  for  wboae 
benefit  tlie  action  la  prosecuted.  Code  CIt. 
Proc.  {  3U9;  Tyler  t.  HoDcfaton,  26  CaL  27. 

The  remaining  points  made  In  support  of 
tbe  Judgment  are  without  merit,  and  need 
Dot  be  specially  noticed.  The  conclusions  of 
the  court  below  would  seem  to  proceed  upon 
tbe  theory  that  there  is  no  sucb.thing  as  an 
exclusive  private  ownership  or  pn^rletor- 
eblp  In  wild  game,  beyond  such  as  may  be 
acquired  by  reducing  It  to  actual  possession 
by  killing  or  capture,  and  that  for  this  pur- 
pose It  may  be  pursued  and  taken  wherever 
It  may  be  found.  This  view  of  tbe  law  Is 
Incorrect.  The  wild  game  of  tbe  state.  It  Is 
true,  belongs  to  the  people  In  their  sovereign 
capacity,  and  Is  not  subject  to  private  do- 
minion to  any  greater  extent  than  the  peo- 
ple, through  the  legislature,  may  see  St  to 
make  It  Bx  parte  Maier,  103  Cal.  476,  37 
Pac.  402.  But  tbe  legislature  has  seen  fit 
to  prescribe  tbe  limit  where  public  proprle- 
torsbip  ends,  and  that  of  the  individual 
commeDces;  and,  when  within  tbe  provl- 
bIoos  of  such  statute,  an  Individual  is  as 
much  to  be  protected  In  the  enjoyment  of  his 
rights  In  this  species  of  property  as  In  any 
otber  under  the  law.  Section  656  of  the 
Civil  Code  provides  that  "animals  wild  by 
nature  are  the  subject  of  ownership  while 
living  only  when  on  the  land  of  the  person 
claiming  them,  or  when  tamed  or  taken  and 
beld  In  the  possession,  or  disabled  and  Imme- 
diately pursued."  While  these  wild  birds, 
tbcrefore,  are  witbin  the  plaintiff's  Inclo- 
sure,  he  has,  under  this  statute,  such  rigbts 
In  them  as  entitle  him  to  protect  them  from 
invasion  by  those  not  authorized  to  be'  there, 
and  any  person  violating  such  rigbts  Is  as 
much  a  trespasser  as  though  entering  unbid- 
den the  plalntilTB  dwelling.  We  tbink,  upon 
the  evidence  standing  uncontradicted,  the 
plaintItT  made  a  case  entitling  him  to  the  re- 
lief asked;  and,  as  the  findings  are  against 
such  evidence,  they  cannot  stand. 

Plaintiff  asks  us.  in  tbe  event  tbe  Judg- 
ment Is  reversed,  to  order  a  Judgment  In 
his  faror,  without  the  necessity  of  a  now 
trial.  This  we  are  not  at  liberty  to  do. 
This"  court  has  no  power  to  make  flndings  of 
fact,  that  being  tbe  exclusive  province  of 
the  trial  court.  Since  the  flndings  here  are 
agninst  the  plaintiff,  a  Judgment  we  should 
order  in  his  favor  would  be  exactly  In  the 
position  of  the  present  Judgmout,— unsup- 
ported by  the  findings.  It  is  only  where  the 
findings  made  by  the  lower  court  are  such 
as  to  support  a  Judgment  for  the  appellant 
that  this  court,  In  reversing  a  Judgment  er- 
roueously  entered  thereon,  has  Jui'isdiction 
to  order  a  proper  Judgment  to  be  entered. 
In  the  present  case,  therefore,  there  must  be 
a  new  trial.  Judgment  and  ordei  reversed, 
and  catue  remanded  for  a  new  trial. 

We  concnr:  HA.RBISON,  J.;  OAROUTTB, 
T. 


POTTKAMP  v.  BUSS  et  aL   (S.  P.  183.>i 
(Supreme  Court  of  Oaatomia.   Sept.  26,  1896.) 

AMKMOINO  PL81.D1NQ — BrFBOT  OF   FBIOH  JDD«- 
MBNT  0!t  APPBAL — UbUDHBEB — QDSSTIOMB 
TO  WlT.tESS. 

1.  Where  the  supreme  court  held  it  error  to  re- 
fuse permission  to  pUiotiff  to  file  his  amended 
complniDt,  and  remanded  the  cnuue  "for  a  lunv 
trial,  with  leave  to  the  parties  to  amen(i  the 
pleadings,"  piuintiff  may,  after  the  remittitur 
goes  down,  me,  without  leave  of  the  trial  court, 
an  amended  complaint  other  than  the  one  of- 
fered on  the  firpt  trial. 

2.  The  point  that  it  cannot  be  ascortaiued  how 
the  cause  of  action  in  an  amended  compi.-tiDt  is 
ccmnected  with  the  cause  of  action  stated  in 
the  original  complaint  is  not  reached  by  de- 
murrer to  tbe  amended  complaint  on  the  ground 
that  it  ia  "ambiguous,  unintelligible,  and  uncor- 
tain";  it  not  appearing  in  the  amended  com- 
plaint what  was  alleged  in  tbe  original. 

8.  The  issue  being  whether  an  instrument, 
in  terms  aa  Solute  conveyance,  was  accepted 
as  such,  as  contended  by  plaintitE,  or  as  se- 
curity, as  contended  by  defendant,  a  question 
asked  plaintiff,  "State  what  yon  beUeved  that 
document  to  be  at  the  time  it  was  delivered  to 

!'ou,"  will  not  be  held  to  ask  an  opinion  as  to 
ts  leeal  effect 

4.  Where  we  has  testified  on  cross-examina- 
tion as  to  the  time  when,  and  the  clrcumstan- 
cea  under  ,  which,  he  signed  an  instrument  a 
further  question  on  cross-examination,  "Do  you 
swear  that  yon  signed  that  Instrument  as  a 
witness?"  caus  for  a  conclusion  of  law  based  on 
the  facta  stated  by  him. 

Department  1.  Appeal  from  superior  court, 
city  and  county  of  San  Francisco;  James 
M.  Trontt  Judge. 

Action  by  Adolph  Pottkamp  against  John 
Q.  Bnas  and  others.  Judgment  for  plain- 
tiff, and  defendants  appeal.  Afflrmed. 

F.  J.  Castelhon  and  H.  C.  PIreb&ugta,  for 
appellants.  A.  B.  Hunt  and  A.  D.  Lemon, 
for  respondent. 

PER  CURIAM.  This  action  was  com- 
menced June  16,  18SS,  and  defendants  an- 
swered and  filed  a  cross  complaint,  npon 
which  Issue  was  also  taken.  During  tbe 
trial,  plaintiff  asked  and  obtained  leave  to 
file  an  amended  complaint;  but  when  It  was 
prepared  the  court  refused  to  permit  it 
to  be  filed,  upon  the  ground  that  It  did  not 
conform  to  the  proofs.  Judgment  went 
against  the  plaintiff,  and  bis  motion  for  a 
new  trial  was  denied.  On  December  8,  1892, 
this  court  reversed  the  judgment  and  or- 
der upon  the  ground  that  tbe  court  below 
erred  In  refusing  to  permit  tbe  plaintiff  to 
file  his  amended  complaint,  and  remanded 
the  cause  "for  a  new  trial,  with  leave  to  the 
parties  to  amend  their  pleadings."  31  Pac. 
1121.  On  February  21,  1893.  the  plaintiff, 
without  motion  therefor,  or  leave  given  by 
the  court  below,  filed  an  amended  complaint, 
and  defendants  moved  to  strike  It  from  tbe 
files.  That  motion  was  denied,  and  defend- 
ants excepted. 

Appellants  contend  that  an  application  to 
amend  Is  never  general,  but  always  specific 
and,  as  plaintiff  did  not  file  the  amended 

t  For  opinion  on  rehearing,  see  46  Pac.  973. 
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complaint  wtilch  he  bad  asked  leave  to  file 
during  the  first  trial,  tliat  he  liad  no  right  to 
file  a  different  amended  complaint  without 
leave  of  the  court  below.  The  leave  given 
In  this  court  was  not  special,  to  file  a  par- 
ticular complaint,  but  the  order  was  general, 
permitting  both  parties  to  amend.  It  Is  ad- 
mitted that  the  remittitur  bad  gone  down. 
It  thereupon  became  a  record  In  the  lower 
court,  and  had  at  least  all  the  force  of  an 
order  made  by  that  court.  Code  Civ.  Proc. 
H  53,  958.  The  motion  was  properly  denied. 

2.  Defendants  demurred  to  said  amended 
complaint,  and  contended  ,that  the  court 
en-ed  in  overruling  their  demurrer.  Eleven 
grounds  of  demurrer  were  specified.  Of 
these,  the  first  was  for  want  of  sufilctent 
facts;  the  second,  third,  fourth,  and  fifth 
presented  grounds  only  available  upon  mo- 
tion to  strike  from  the  files,  or  to  require 
different  causes  of  action  to  be  separately 
stated;  the  sixth,  that  said  amended  com- 
plaint "is  ambiguous,  unintelligible,  and  un- 
certain"; and  the  remaining  five  specified 
sections  of  the  Code  under  which  the  cause 
of  action  was  alleged  to  be  barred  by  the 
statute  of  limitations.  The  purposes  of  the 
action,  as  disclosed  by  said  amended  com- 
plaint, were  to  reform  a  deed  executed  by 
defendant  Buss  to  the  plaintiff;  to  quiet 
plaintlfTs  title  under  the  same,  as  against 
the  defendants;  to  require  defendants  to  ac- 
count for  rents  received  by  them  from  the 
premises  after  plalntitTs  exclusion  there- 
from ;  and  for  general  relief.  The  complaint 
covers  12  printed  pages  of  the  transcript, 
and  Is  somewhat  difficult  of  satisfactory  con- 
densation. It  shows,  In  substance,  that  on 
March  31,  1887,  the  plalntlft  was,  and  for  a 
long  time  had  been,  in  the  employ  of  de- 
fendant Buss,  as  foreman  of  his  bakery; 
that  Boas  was  then  In  financial  dlfilcultles; 
that  prior  to  that  time  the  plaintiff  had 
loaned  him  considerable  sums  of  money, 
and,  with  a  loan  made  at  that  date,  he  was 
Indebted  to  the  plalntllf  in  the  sum  of  $2,- 
GOO;  that  Buss  proposed  to  convey  to  plain- 
tiff a  lot  at  the  southeast  corner  of  Dolores 
and  Seventeenth  streets  (subject  to  a  prior 
mortgage  thereon),  together  with  certain  per- 
sonal property;  that  plaintiff,  desiring  to 
have  said  Indebtedness  fully  paid  and  sat- 
Isflad,  agreed  to  accept  said  conveyance; 
that  Buss  then  prepared  and  executed  an  In- 
■irument,  of  which  the  following  is  a  copy: 
"John  G.  Buss  to  Adolph  Pottkamp.  Know 
all  men  by  these  presents,  that  I,  John  O. 
Buss,  of  the  city  and  county  of  San  Fran- 
cisco, for  and  In  consideration  of  $2,500, 
the  receipt  whereof  Is  hereby  acknowl- 
edged, do  hereby  sell,  convey,  and  trans- 
fer to  Adolpb  Pottkamp  that  certain  store, 
and  all  the  stock  therein,  and  the  bakery  at- 
tached thereto,  and  the  tools  and  fixtures 
of  said  bakery,  situate  at  the  southeast  cor- 
ner ot  Seventeenth  and  Dolores  streets,  In 
the  city  and  county  of  San  Francisco*  state 


of    Oallfomla;  also    eight   horses,  three 
wagons,  and  one  buggy,  with  the  harnesa 
belonging  to  all  and  each  of  said  wagoas 
and  buggy.   In  witness  whereof,  I  have 
hereunto  set  my  hand  and  seal  this  31st  da^ 
of  March,  1887.    [L.  S.]    John  G.  Buss. 
Witness:    John  Kelly."  The  complaint  fur- 
ther alleged  that  said  instrument  was  dul; 
acknowledged  on  June  30,  1887,  and  record- 
ed July  1,  1887;  that  said  Instrument  was 
delivered  to  plaintiff  on  the  day  of  Its  date, 
with  the  statement,  "Here  is  the  deed  to 
this  lot  and  premises,  and  to  this  storehouse 
and  bakery,"  and,  after  pointing  out  said 
personal  property,   defendant  Buss  said: 
"All  this  property  is  yours.    Now  take  pos- 
session of  It."    It  was  further  alleged  that, 
during  all  the  time  plaintiff  had  been  In  de- 
fendant's employ,  the  most  friendly  and 
confidential  relations  existed  between  them; 
that  plaintiff,  believing,  trusting,  and  rely- 
ing upon  defendant's  representations  as  true, 
accepted  said  Instrument,  without  reading 
or  examining  the  same,  or  having  It  read  to 
him,  as  a  good  and  silfficient  deed  to  said 
premises,  took  possession  of  said  premises 
and  of  the  personal  property,  and  held  pos- 
session of  the  same  until  July  8,  1887,  when 
the  defendants  Buss,  Ludeman,  and  Pfelffer, 
with  Intent  to  cheat  and  defraud  htm  out 
of  his  money  and  out  of  bis  said  premises, 
without  right,  and  by  force,  put  the  plaintiff 
out,  and  by  force  entered,  and  unlawfully, 
and  against  hl^  will,  withheld  said  premises 
from  his  possession;  that  on  July  2d  Buss 
filed  a  declaration  of  homestead  cm  said 
premises,  and  on  July  8th  filed  a  voluntary 
petition  In  Insolvency  and  was  adjudged  an 
insolvent  debtor;  that  on  August  11,  1887. 
Buss  executed  a  lease  of  said  premises  to 
defendant  Pfelffer  for  the  term  of  five  years, 
and  on  the  same  day  assigned  said  lease  to 
defendant  Ludeman,  and  on  August  31,  1888, 
conveyed  said  premises  to  Ludeman,  and 
that  Pfelffer  and  Ludeman  took  with  knowl- 
edge of  the  rights  and  interests  of  plaintiff, 
and  that  any  claim  made  by  them,  or  either 
of  them,  Is  subject  and  subordinate  to  the 
title  of  plaintiff;  and  that  defendants  have 
received  In  rents  from  said  premises  S5.000. 

Most,  If  not  all,  these  acts  of  defendant 
Buss,  and  also  of  his  confederates,  are  al- 
leged to  have  been  done  with  Intent  to  de- 
fraud the  plaintiff,  and  tend  to  some  confu- 
sion and  obscurity  In  the  statement  of  plain- 
tiff's cause  of  action,  but  that  a  cause  of  ac- 
tion is  stated  we  have  no  doubt  It  is  true, 
defendants  demur  also  upon  the  ground  that 
the  complaint  Is  "ambiguous,  unintelligible, 
and  uncertain,"  and  thereunder  specify  three 
particulars.  The  first  Is  that  it  cannot  be 
ascertained  how  the  cause  of  action  In  the 
amended  complaint  Is  connected  with  the 
cause  of  action  stated  in  the  original  com- 
plaint. It  does  not  appear  In  the  amended 
complaint  what  was  alleged  In  the  original, 
and  this  point  waa  ther^ore  not  reached  bj 
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demurrer.  The  secood  ipeciflcation  !■  not 
wdl  taken.  It  ia  argued  that  It  la  not 
charged,  nor  attempted  to  be  charged,  that 
Pfelffer  and  Lndeman  are  'in  any  way  re- 
VMifllble  for  the  error,  If  ttexe  was  any 
enor,  In  the  writing  sought  to  be  reformed," 
and  that  It  la  not  attempted  to  be  shown 
bow  the  error  therein  ought  to  affect  them. 
But  It  does  clearly  appear  that  their  luter- 
eata  were  acquired  after  the  recording  of 
the  alleged  couTeyance  to  the  plaintiff,  and 
therefore  with  notice  of  whatever  right  or 
title  he  had  thereunder;  and  this  remark 
also  answers  appellants*  third  aj^lflcatlon 
uDder  tbls  ground  of  demurrer.  When  the 
pleader  alleges  facta  which  In  law  constitute 
notice.  It  Is  equivalent  to  an  allegation  that 
the  parties  affected  had  notice.  As  to  the 
demurrers  alle^ng  the  bar  of  the  statutes  of 
limitation,  the  original  complaint  was  to 
qnlet  title,  and  alleged  that  Pfelffer  and 
Ludeman  claimed  an  Interest,  that  It  was 
without  right,  etc.,  but  did  not  seek  the  re- 
covery of  rents  and  profits.  The  lease  to 
Pfelffer  was  made  August  11, 1887,  and  Lude- 
man received  the  renta  thereunder  from  that 
date.  The  last  amended  complaint  was  filed 
February  20,  1893,  and  therefore  within  five 
years  from  the  date  of  the  lease,  and  was 
not  barred.  See  Code  GIv.  Proc.  S  336,  aubd. 
2. 

3.  Plaintiff,  while  testifying  In  his  own  be- 
half, was  asked  by  hla  counsel:  "State  what 
yon  bdleved  that  document  [referring  to  the 
Instmment  set  oat  In  the  conqidalnt]  to  be, 
at  the  time  It  was  deUvered  to  yoa."  De- 
fatdants*  obJectlfHi  was  overruled.  The  de- 
fendants claimed  that  the  Instrument  In 
question  was  a  bill  of  sale  given  as  security. 
The  plaintiff  claimed  that  It  was  a  deed  of 
conveyance,  and  the  question  was  not.  as 
counsel  seem  to  think,  what  plaintiff 
^^honght  It  was,"  or  his  i4;ilnIon  as  to  Its 
legal  effect  but  what  he  believed  It  to  be 
when  be  accepted  It;  In  other  words,  wheth- 
er be  believed  It  to  be  what  defendant  Buss 
represented  It  to  be.  It  was  held  upon  the 
former  appeal  that  the  language  of  the  In- 
Btmment  "cleariy  expmaes  the  Intentlm  to 
conv^  the  building  in  which  the  goods  were 
atored.  and  the  attachment  thereto  In  which 
the  bmdneas  of  baking  was  carried  on";  and 
the  question  In  Issue  upon  the  second  trial 
was  not  whether  Its  language  expressed  an 
Intention  to  convey  the  real  estate,  but 
whether  It  was  accepted  as  auch,  or  wheth- 
er It  waa  accepted  « "believed  to  be  mere- 
ly a  bill  of  aale  of  the  peraonal  property 
an  security.  We  see  no  error  in  the  ruling. 
PlnlntlfTs  wltneaa  I^eon  was  asked  upon 
croRS-pxamlnatlon,  **Do  you  awear  that  you 
tcli^ed  that  Instrument  as  a  witnesa?"  The 
(.l>1eftIon  that  It  was  not  crMS-examlnatlon 
v/as  property  siutalned.  He  bad  not  been 
inrerrc^ted  In  sblef  on  that  subject  and 
besldea  be  had  testified  upon  croas-ocamlna- 
tlon  as  to  the  time  when,  and  the  clrcnm- 
BtaDces  under  which,  he  had  signed  It  and 


under  these  drcumstances  the  question  call- 
ed for  a  conclusion  of  law  baaed  upon  the 
facts  stated  by  the  witness. 

It  Is  Insisted  that  ttie  court  erred  In  denying 
defendants'  motion  for  a  nonsuit  Twenty- 
nine  grounds  were  specified  as  the  basis  of 
the  motion.  We  cannot  consider  these  hi  de- 
tail, and  can  only  say  that  the  ruling  was 
right  Such  motions  are  not  determined  by 
a  consideration  of  the  weight  of  the  evidence, 
further  than  Is  necessary  to  ascertain  whether 
It  would  justify  a  finding  upon  each  material 
Issue  essential  to  the  plaintiff's  case  if  the 
defendaats  should  fall  or  'refuse  to  Introduce 
any  evidence. 

Most  of  the  findings  of  the  court  are  exceptp 
ed  to  on  the  ground  that  they  are  not  Jiutlfied 
by  the  evidence.  To  notice  all  of  these  spe- 
cifications In  detail  would  require  more  space 
than  can  be  devoted  to  this  opinion.  The  evi- 
dence upon  most  points  Is  confilctlng,  but  It 
may  be  said,  generally,  that  there  Is  evidence 
suffldfflit  to  Justify  all  of  the  findings  upon  the 
material  Issues  Involved  In  the  case,  namely, 
the  Indebtedness  of  Buss  to  the  plaintiff,  the 
executlcn  and  delivery  of  the  Instmment  un- 
der whlcb  fbe  plaintiff  claims,  and  the  fact 
that  It  was  Intoided  and  accepted  as  a  con- 
veyance of  the  real  as  well  as  the  personal 
property,  and  not  merely  aa  a  aecurlty.  and 
that  PfelflFer  and  Ludeman  took  their  Inters 
ests  with  notice  of  the  plalnUrs  title.  The 
conveyance  from  Buaa  to  the  plaintiff  was 
recorded  July  1,  1887,  and  on  .the  next  day 
Buss  placed  of  record  a  declaration  of  home- 
stead on  the  premises,  and  on  the  Sth  of  July 
filed  his  petition  In  Insolvency,  In  which  pro- 
ceedings on  the  20th  of  July  the  premises  were 
set  apart  to  htm  as  a  homestead.  On  August 
11th  be  made  a  lease  of  the  premlaes  to  Pfelf- 
fer tot  five  years,  and  aa  the  same  day  as- 
signed the  lease  to  Ludeman,  and  on  August 
SI,  1888,  conveyed  the  premises  to  Ludeman. 
In  view  of  all  the  evidence  In  the  case,  the 
court  was  autborlced  to  find  that  these  con- 
veyances were  made  for  the  purpose  of  ena* 
bUng  Buss  to  defraud  the  plaintiff;  and  the 
finding  that  Pfelffer  and  Ludeman  took  their 
conveyances  with  knowledge  of  the  righta  of 
the  plaintiff,  and  that  the  conveyance  to 
Lndeman  was  without  any  consideration,  ren- 
dered the  title  of  the  plaintiff  superior  to  their 
claim.  There  Is  no  evidence  in  the  record 
that  there  was  any  conalderatlon  for  these 
conveyances, 'and  the  allegation  In  the  com- 
plaint that  ttie  defendants  have  received  the 
rents  therefor  is  not  denied,  the  denial  being 
merely  of  the  amount  received  during  a  por- 
tion of  the  time.  The  Judgment  is  limited  to 
the  amount  which  was  proved  to  have  been 
received. 

Portions  of  the  sixth  and  otha-  findini^s  are 
criticised.  They  are  Inartlficlally  drawn,  and 
the  portions  objected  to  are  findings  of  pro- 
bative facta  which  do  not  overcome  or  affect 
the  findlnga  of  ultimate  facts  upon  which  the 
Judgment  Is  correctiy  based,— aa,  for  example, 
whether  confidoitlal  relations  existed  bet\ie«i 
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the  imrtles,  whether  plaintiff  was  in  posaes- 
slon,  whether  certain  things  were  done  with 
Intent  to  deAand  and  deceive,  and  whether 
Bnsa  continued  the  hoslneas  as  before  until  he 
went  Into  Insolrency.  Th^ie  are  probatlTe 
facts,  tending  to  establish  nlUmate  facts,  but 
do  not  control  the  findings  upon  such  ultimate 
facts. 

It  is  further  contended  by  appellant  Lude- 
man  that  he  should  hare  been  allowed  a  fur- 
ther credit  against  the  rents  collected  by  him 
from  the  property  In  question,  amounting  to 
$819.50.  The  parties  stipulated  as  to  the 
amount  of  the  rents  with  which  he  should  be 
charged,  and  the  credits  which  should  be  al- 
lowed him,  exc^t  as  to  said  sum,  which  was 
claimed  to  have  been  interest  paid  by  him  on 
money  which  he  borrowed  for  the  benefit  and 
use  of  Buss  In  1883.  The  amount  so  bor* 
rowed  was  $3,600,  to  enable  Buss  to  build  up- 
on the  lot  In  question,  which  Buss  then  held 
under  a  lease  for  fire  years,  and  which  he  as- 
signed to  Ludeman  as  security.  About  a 
year  later  Buss  purchased  the  lot,  and,  at  the 
time  he  was  adjudged  an  InsolTent,  bad  re- 
duced Ludeman's  claim  to  $2,809.05;  and  this 
sum  was  presented  by  Ludeman  as  an  unse- 
cured claim  against  said  insolrent,  which  was 
due  to  him  upon  the  loan  which  he  had  made 
from  the  Franklin  SaTlngs  &  Building  As- 
sociation. Ssid  sum  of  $819.00  was  made  up 
of  monthly  installments  of  interest  paid  by 
Ludeman  to  the  bank  after  the  InsolTency  of 
Buss  had  been  adjudged.  It  was  a  portion  of 
Buss*  Indebtedness  to  Ludeman  under  tlie 
transaction  had  in  1883,  for  which  Ludeman 
liad  taken  the  lease  from  Bertz  as  security. 
But  It  does  not  appear  to  have  had  any  other 
relation  to  the  premises  in  question,  and  there 
is  nothing  in  the  record  showing  that  it  was 
a  claim  against  this  property.  The  affidavit 
of  Ludeman,  whra  he  presented  bis  claim 
therefor  against  the  estate  of  Buss  in  insol- 
vency, that  he  held  no  security  for  Its  pay- 
ment, authorized  the  court  to  disallow  it  as  a 
credit  as  the  amount  of  rents  received.  The 
judf^ent  and  order  appealed  from  are  af- 
firmed. 


Ex  parte  ANEAB.    (Or.  218.) 
(Supreme  Court  of  California.    Sept.  24,  1896.) 

OaVB  L&WB — ^VlOLATIOW — JCRtSDICTIOy  OF  JuSTICB 

or  THB  Pbacb. 

Criminal  jurisdiction  of  a  Justice  of  the 
peace  being  limited  to  cbbcb  where  tlie  piiniBli- 
meiit  by  impriaonmpiit  cannot  exceed  six 
months,  nor  the  fine  $500,  he  has  not  juriadic- 
tlon  of  a  violation  of  the  game  lawH,  which  Ten. 
Code,  fi  636,  declares  a  misdemeanor,  punisha- 
ble by  a  fine  of  not  leas  than  $100,  or  by  Impris- 
onment for  not  less  than  100  days,  or  Iqr  both 
such  fine  and  imprisonment. 

Application  by  Edward  Anear  for  dis- 
charge on  habeas  corpus.  Granted. 

O.  R.  Goghlan,  for  petitioner.  F.  B.  Dev- 
lin, for  respondenL 


QAROVTTE,  S.  The  prisoner  asks  to  be 
discharged  from  custody  upon  habeas  cor- 
pus. He  was  prosecuted  and  convicted  be- 
f(ne  a  Justice  of  the  peace  ot  Montezunia 
townshU),  Solano  oonnty,  for  Ti<Aating  ce^ 
tain  provisions  of  the  fish  and  game  law  of 
this  state,  found  in  section  636  of  the  Peoil 
Code,  as  amended.  St.  1895,  p.  262.  Tlie 
statute  declares  a  violation  of  any  of  the 
various  provisions  vt  that  section  to  be  a 
misdemeanor,  and  further  declares  that  any 
person  found  guilty  of  a  violation  of  an; 
of  its  provisions  shall  be  fined  In  a  sum  not 
less  than  $100,  or  be  Imprisoned  In  a  county 
Jail  In  the  county  in  which  the  conviction 
shall  be  had  not  less  than  100  days,  or  be 
punished  by  both  such  fine  and  imprisoD- 
menU  The  minimum  punishment  only  be- 
ing prescribed  by  the  section,  the  justice's 
court  had  no  Jurisdiction  to  try  a  defendant 
charged  with  a  vlolaUon  of  Its  provisions. 
The  Jurisdiction  of  a  Justice's  court  is  lim- 
ited to  those  cases  where  the  punishment  by 
Imprisonment  cannot  exceed  six  months,  nor 
the  fine  exceed  $500.  This  ease  does  not 
come  within  that  class,  for  tbe  panishmait 
administered  in  cases  prosecuted  under  this  j 
section  may  be  much  greater.  The  district  | 
attorney  invt^es  tbe  aid  of  section  19  of  the 
Penal  Code,  but  it  is  dear  he  gets  no  relief 
there.  That  section,  by  Its  terms.  Is  only 
applicable  to  cas»  where  no  different  pun- 
ishment Is  prescribed,  and  here  a  different 
punishment  Is  prescribed.  For  the  forego- 
ing reasons,  the  prisoner  Is  discharged. 


In  te  WHARTON.    (Cr.  147.) 

(Supreme  Court  of  Califoniia.    Sept.  23,  188a) 

Attobsets— Diss  ARM  ENT. 
It  Is  no  objection  to  a  disbarment  proceed- 
ing by  the  court  under  Code  Civ.  Proc.  |  2S7, 
that  the  matter  charged  as  violation  ot  profes- 
sional obligations  constitutea  a  felony,  and  that 
he  haa  not  yet  been  tried  by  a  criminal  cimrt. 

In  bank.  Appeal  from  superior  court.  Sac-  ; 
ramento  county;  A.  P.  Gatlln,  Judge.- 

Disbarment  proceedings  against  Z.  F. 
Wharton.  His  license  was  revoked,  and  be 
appeals.  Affirmed. 

J.  H.  Legftett,  W.  H.  Layson,  and  E.  0. 
Hart,  for  appellant  S.  Solon  HoU,  W.  P. 
^aI^ow,  and  Clinton  L.  White,  for  respond- 
ent. 

GAROUTTE,  J.  This  appellant,  an  attor- 
ney at  law,  was  charged  by  accusation  before 
the  superior  court  of  the  county  of  Sacra- 
mento witli  violating  his  obligations  as  an  at- 
torney; and  after  Issue  Joined,  ui>on  a  hear- 
ing, he  was  found  guilty  of  the  charges  filed 
against  him,  and  his  license  as  a  practicing 
attorney  revoked.  An  appeal  to  this  court 
being  accorded  by  section  287  of  the  Code  of 
Civil  Procedure,  the  mattu-  is  now  bece  for 
conalderatioa. 
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The  main  cbarees  against  Wharton,  as  In- 
diCHted  by  the  accusation,  may  be  briefly  and 
substantially  stated  as  follows:    "(1)  As  at- 
torney for  plaintiff  In  the  dlTorce  action  of 
Hoxle  V8.  Hoxie,  commenced  In  the  superior 
court  of  the  county  of  Sacramento,  Wharton, 
in  Tlolation  of  his  oath  and  duty  9a  an  at- 
torney, and  to  mislead  the  court,  exhibited 
to  the  court,  and  filed,  as  genuine,  a  false  and 
fraudulent  afBdavit  of  service  of  summons,  to 
wblcb  the  name  of  one  Peter  Stortz  was  at- 
uched;   that  the  defendant  Hoxle  bad  not 
been  a  resident  of  Sacramento  county  for  more 
than  two  years,  and  was  not  In  the  county, 
and  poBonal  service  of  the  summons  could 
not  be  made  on  him  In  that  county,  and  bis 
whereabouts  was  unknown,  all  of  which  was 
well  known  to  said  Wharton.    In  fbct,  the 
smnmons  was  never  served  on  Boxle,  either 
by  personal  aervice  or  by  publication,  nor  did 
he  ever  appear  In  the  action.   Wharton  ob- 
tained Stortz'  rignature  by  leading  the  latter 
to  believe  be  was  signing  a  rectipt,  and  then, 
u|ion  tbe  fiatos  affidavit,  procured  the  deftiult 
of  Hoxle  to  be  entered.  Induced  the  court  to 
accept  the  afQdavlt  as  genuine,  had  tbe  caae 
tried,  and  a  decree  roidercd  in  favor  of  iHaln- 
tiff.  purporting  to  dissolve  the  marriage  he- 
tween  plaintiff  and  defendant.    (2)  The  ac- 
cnaation  fnrtber  shows  that.  In  1885,  Wbar^ 
ton.  acting  as  his  own  attorney,  filed  in  court 
a  complaint  in  which  he,  as  plaintiff,  sought 
a  decree  of  divorce  from  his  wife.  Battle 
niiarton.   He  returned  the  summons  in  this 
mse  wttb  a  f&lse  and  fraudulent  affidavit  of 
Rervlce  attached  to  It,  also  signed  by  Peter 
Htortz,  tbe  latter  being  led  to  believe  by  Whar- 
ton that  he  was  signing  his  name  as  a  wlt- 
oesa  to  a  will.  Upon  this  fraudulent  affidavit, 
Wharton  caused  the  defatilt  of  his  wife  to  be 
entered  In  tbe  action,  tbe  same  as  If  she  had 
been  served  with  the  summons  and  had  failed 
to  appear  within  the  time  allowed  by  law. 
He  also  Indnced  the  court  to  accept  the  fraud- 
Qlent  affidavit  as  genuine,  and  he  called  the 
cose  for  trial  the  same  as  If  the  defradant  In 
the  caae  had  been  regularly  served  with  sum- 
mons and  copy  of  the  complaint,  and  had 
made  default"  The  trial  court  found  both  of 
these  dia^ea  made  out  by  the  evidence  be- 
yond a  reasmable  doubt;  and  tbat  these  acta 
of  the  acraaed  are  In  law  amply  eufflcient  to 
demand  his  discontinuance  of  the  practice  of 
the  law  there  Is  no  doubt 

Hie  accnaed  baa  broi^fat  the  evidence  of  the 
trial  here  in  bulk,  and,  after  a  careful  perusal 
of  It,  we  are  entirely  satisfied  that  tbe  findings 
of  tbe  court  are  fully  supported  therein.  The 
general  reputation  of  the  accused,  and  also 
tbat  of  the  principal  witness  against  him, 
were  largely  involved  in  tbe  Investigation, 
Again,  the  evidence  upon  various,  branches  of 
tbe  case  was  contradictory;  and  for  this  rea- 
son, as  to  the  facts,  tbe  case  was  pre-eminent- 
ly one  for  the  trial  Judge,  whose  conclusions 
we  would  not  readily  disturb. 

It  Is  rurtlmr  Insisted  tbat  tbe  accusation 
OM  acalnat  tbs  accused  cmitalns  a  tbarge 


amounting  to  a  felony,  -and  tbat  recAurse 
should  first  be  had  to  the  criminal  courts  for 
a  trial  of  that  chai^,  before  this  proceeding 
could  be  Inaugurated.  There  Is  nothing  In 
this  contention.  For  a  full  consideration  of 
this  identical  question,  we  refer  to  Bx  parte 
Tyler,  107  Cal.  78,  40  Pac.  33.  Neither  Is  the 
accused  entitled  to  a  trial  by  Jury.  The  stat- 
ute (Code  Civ.  Proc.  9  297)  provides  for  a  trial 
by  the  court,  and  the  constitutionality  of  that 
section  Is  beyond  question. 

There  are  a  few  other  matters  urged  by  the 
appellant  why  this  Judgment  should  be  re- 
versed; but,  after  careful  consideration,  we 
consider  them  of  minor  Importance,  and  whol- 
ly insufficient  as  grounds  for  a  retrial  of  the 
cause.  JudgmHit  affirmed. 

We  concur:  HARRISON,  J.;  HENSHAW, 
J.;  IfcFABLAND.  J.;  TBMPLB,  J. 


ORANOB  COUNTr  v.  LOS  ANOBLBS 

COUNTY.    (No,  18,492.) 

(Sniweme  Court  of  Oaliforota.  Bept  28,  1896.) 
Divisioi«  OP  Counties — Adjdbtmbst  ot  Assets — 

AWl.ltI>  OP  UOMHlUtONKRS— BPPBOT— AOTBOR- 
ITT  OP  OOUBT  TO  COBHBOT  HlflTAKB. 

1.  Act  March  11,  1889,  creating  O.  county  out 
of  a  part  of  L.  coanty,  provides  that  certain 
commiseionerB  shall  aBcertain  and  adjust  the  re- 
spective UabiUtiea  of  tbe  two  counties.  BM, 
that  tbe  commissioners  are  charged  by  Buch 
statute  with  the  performance  of  quasi  Judicial 
dutieB,  and  an  award  by  them  Is  not  a  bar  to 
a  future  action  for  a  dematid,  not  actually  aal> 
mitted  to  nor  adjudicated  by  them,  though  it 
was  in  existence  whon  tbe  submission  was 
made,  and  though  the  agreement  was  to  submit 
all  demands. 

2.  Act  March  11.  1889,  ctcstlng  O.  county  oat 
of  a  part  of  L.  county,  provides  that  the  oom- 
mlBsloners  shall  ascertain  and  adjudge  the  in- 
debtedness between  the  two  counties.  Bdd, 
that  where  such  commiwiionerB  by  mlBtake,  and 
because  they  did  not  know  of  the  existence  of  a 
certain  asBet  coosiating  of  an  indebtedness  dne 

conn^  from  the  state,  omitted  to  take  it  in- 
to consideratiMi  Id  adjusting  the  assets  and  In- 
debtedness of  Boch  counties,  the  court  bad  no 
authority  to  adjust  the  matter,  bat  it  must  be 
done  by  the  legulatnie. 

Commissioners'  decision.  DepartSMot  1. 
Appeal  from  supwior  court,  Ventura  county; 
B.  T.  Williams,  Judga 

Action  by  the  county  of  Orange  against 
tbe  coimty  of  Los  Angeles  to.  reoov«r  from 
defendant  &  cwtaln  snm  allied  to  be  due 
plaintiff  as  Its  proportion  of  a  siu>  received 
from  tbe  state  as  repayment  of  money  ex- 
pended by  Los  Angeles  county  In  providing 
for  the  support  of  aged  persons  in  indigent 
circumstances  between  June  30,  1883,  and 
March  11,  1889,  i^or  to  the  formation  of 
Orange  county  out  of  a  part  of  Loa  Angeles 
county.  From  a  Judgment  in  favor  of  de- 
fendant after  plaJntlCT's  refusal  to  amend 
the  complaint  on  a  demurrer  being  sustained 
thereto,  plaintiff  appeals.  Atflrmed. 

James  O.  Scarborough,  (or  appellant  H. 
G.  Dillon,  for  respondent 
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BELCHEB,  0.  Tbia  la  an  action  to  re- 
cover from  tbe  defendant  the  sum  of  91,- 
803.70,  alleged  to  be  tbe  plalntUTa  propor- 
tion of  $19,0S2.4S  recelTed  from  tbe  state  of 
Oallfornla  as  repayment  of  money  nqwnded 
by  Lo8  ijigeles  connty  In  providing  for  the 
support  of  aged  persons  In  Indigent  circum- 
stances between  tbe  80th  day  of  June,  1888, 
and  the  11th  day  of  Uarcb,  1888.  A  general 
demurrer  to  the  complaint  was  Interposed 
and  sustained,  and,  plaintiff  declining  to 
amend,  Judgment  went  for  defendant,  from 
which  tbe  [klalnttff  appeals. 

The  facts  alleged  In  the  cmnplalnt  are,  -In 
substance,  as  follows:  Orange  connty  was 
created  oift  of  territory  wblcb  bad  consti- 
tuted a  part  of  Los  Angeles  county,  under 
tbe  proTlslons  of  an  act  of  the  legislature 
approved  March  11,  1889.  After  Its  organ- 
ization was  completed,  commissioners  were 
appointed,  as  required  by  ibe  act,  to  ascer- 
tain and  adjust  the  respective  liabilities  of 
tbe  two  oounhes.  On  June  0, 1880,  tbe  com- 
missioners made  a  detailed  report  of  tbe 
facts  ascertained  by  them,  showing,  among 
other  things,  that  the  amount  dns  fmn 
Orange  county  to  Los  AngelBs  county*  on 
March  11.  1888,  was  915.S81.  This  amount 
was,  however,  by  a  supplemental  report  re- 
duced by  deducting  therefrom  $1,S00.  and 
the  balance  so  found  to  be  due  was  thwe- 
after  p^d  by  plaintiff  to  defendant  In 
March,  1802.  the  defendant  received  from 
the  state  of  Gallfonila  the  sum  of  118,082.43 
as  aid  granted  by  the  state,  and  as  repay- 
ment of  money  expended  defendant  in 
providing  tor  the  support  of  aged  peraons 
in  indigent  circumstances  for  tbe  period  of 
time  from  tbe  SOtb  day  of  June,  1883,  to  the 
litb  day  of  March,  1888.  Tbe  money  so  re- 
ceived by  dd^enidant  was  not  Included  In 
tbe  division  of  tbe  assets  between  the  plain- 
tiff and  dtfendant  by  the  said  commission- 
ers, and  it  Is  alleged,  on  information  and  be- 
lief, that  tbe  claim  against  tbe  state  for  such 
money  was  not  known  to  exist  by  dther  of 
the  parties  to  tbe  action  or  by  tbe  said  com- 
missioners at  the  time  said  division  of  as- 
sets was  made.  Under  the  provisions  of 
said  act,  and  under  the  proportion  otab- 
llshed  by  said  commissioners,  plaintiff  Is  en- 
titled to  a  lltUe  more  than  one-tenth  of 
said  money  as  Its  share  and  proportion  there- 
of, amounting  to  $1,903.70,  for  which  sum 
defendant  is  indebted  to  plaintiff  as  for 
motaey  had  and  received,  with  interest  there- 
on. On  the  25th  of  April,  1892.  plaintiff  pre- 
sented to  the  board  of  snpervlsors  of  de- 
fendant and  filed '  Its  claim,  duly  verified 
and  Itemised,  for  tbe  sum  of  money  last 
named,  and  the  same  was  disallowed  by 
said  board  in  December  following,  and  no 
part  thereof  has  ever  been  paid  to  plaintiff, 
but  tbe  whole  thereof  with  Interest  remains 
due  and  unpaid. 

By  section  7  of  the  act  to  create  Orange 
county  it  Is  provided  that:  "TOey  fthe  com- 
mlBsioaers]  shall  ascerbUn  the  total  amount 


of  indebtedness  of  Los  Angeles  connty  ex- 
isting at  the  time  this  act  takes  effect,  and 
also  tbe  total  value  of  all  assets  of  said 
connty.  Including  real  estateb  buildings  and 
bridges  erected  or  In  inugress  of  ereetlMi. 
money  and  solvent  credits  at  whatever  na- 
ture, and  any  other  pn^ierty  belcmglng  to 
tbe  said  coun^  of  Los  Angles.  They  shall 
also  ascertain  the  assessed  value  of  all  prop- 
erty In  Los  Angeles  county  under  the  as- 
sessment made  in  1888,  and  also  the  assessed 
value  of  the  property  under  the  same  as- 
sessment assessed  In  tbe  torlttny  hereby 
set  asfaxt  to  form  Orange  county.  Tb^  shall 
then  find  tbe  balance  of  the  total  assets  and 
indebtedness  of  Los  Angeles  county,  and.  If 
tbue  Is  a  balance  of  Indebtedness  against 
said  county,  the  same  shall  be  divided  be- 
tween the  two  counties  aeemdlng  to  the  fol- 
lowing proporti<m:  •  •  •  gatd  commis- 
sioners shall  then  certify  forthwith  to  the 
respective  boards  of  supervisors  of  said 
counties  of  Orange  and  Lea  Ang^b*  such 
amounts  of  tbe  said  indebtedness  due  from 
Orange  county,  togeUier  with  the  aacei^ 
talced  value  of  all  bridges  and  other  prop- 
erty estimated  and  reckoned  among  tbe  as- 
sets of  Los  Angeles  county,  as  aforesaid, 
erected  or  purchased  by  county  funds,  and 
situate  in  Orange  county,  which  property 
shall  be  charged  to  the  new  county,  and  the 
amount  thereof  shall  be  an  Indebtedness  to 
Los  #ngwia*  county,  and  shall  thereupon  be- 
come the  pn^wty  of  said  Orange  connty. 
In  case  said  ewnmiartoners  shall  find  a  bal- 
ance of  assets  of  Los  Angeles  county  ova 
and  above  its  liabilities,  they  shall  belong 
to  Orange  connty  by  the  proportlMi  afore- 
said«  and  shall  certify  the  same  to  tbe  said 
boards  of  supervisors,  togethw  with  tbe 
value  of  the  Iwidges  and  othw  property  as 
aforesaid;  and  If  the  amount  of  said  bal- 
ance at  assets  beltmi^ng  to  Orange  connty 
is  less  tiian  tbe  value  of  said  pn^erty,  then 
the  difluence  between  tbe  two  amoonta 
shall  be  assumed  and  paid  by  Orange  conn- 
ty to  Los  Angles  county;  bnt  if  said 
amount  Is  greater  than  the  value  <tf  aald 
property,  then  Los  Angdes  county  shall  pay 
the  difference  between  the  two  amounts  to 
said  Orange  county."  In  this  state  tiw  leg- 
islature has  power  to  change  the  boundaries 
of  counties,  to  consolidate  two  or  mme  coun- 
ties into  one,  and  to  create  a  new  coun^ 
out  of  the  terrttory  of  one  or  m<ne  prevloua- 
ly  existing  counties,  subject  only  to  the  limi- 
tations expremed  In  article  11  of  section  8 
of  the  constitution.  And,  as  said  In  Loo 
Angeles  Oa  v.  Orange  Oo.,  87  GaL  831,  32 
Pac.  816:  "It  has  been  established  by  an 
unvarying  line  of  decisions  that,  npcn  tbe 
creation  of  a  new  connty  out  of  tbe  terri- 
tory of  another,  tbe  legislature;  in  tbe  ab- 
sence of  ccmstitutlonal  restrictions^  may 
make  such  provision  with  reference  to  the 
public  property  and  debts,  or  tbelr  division, 
as  to  it  may  seem  Just;  and  tiiat;  In  tbe 
absence  ot  any  provision  In  reference  tbere- 
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to,  ttae  old  county  win  be  entitled  to  retain 
all  public  property  and  aaaeta.  exc^t  such 
public  buildings  and  stnietum  as  Ue  wltb- 
iD  tbe  territory  of  tlw  new,  and  wlB  also 
be  liable  tor  all  its  prior  oUlgatlona."  As- 
suming, as  we  must,  tbat  tbe  money,  a  por- 
tion of  which  Is  sought  to  be  recovered  in 
this  action,  was  paid  to  tbe  defendant  as 
alleged  in  the  complaint,  the  payment  must 
bare  been  made  under  and  in  pursuance  of 
the  inrovMons  of  an  act  of  the  legtslatore 
passed  In  1883  (St  1883,  p.  380),  and  of  sec- 
tion 22  ot  article  4  of  the  constitution.  San 
F*ranclsco  r.  Dunn,  69  CaL  73,  10  Pac  191; 
Yolo  Ck>.  T.  Dunn,  77  GaL  133.  19  Pac.  262. 
Clearly,  then,  the  money  collected  in  1892 
was  due  and  collectible  on  March  11,  1889, 
and  It  constituted  a  part  of  the  assets  of 
defendant,  which  might  have  been  taken 
into  account  and  apportioned  by  the  com- 
missioners, thus  reducing  the  Indebtedness 
of  defendant  to  tlie  utent  of  Its  proportion 
tbereof.  It  was  not  taken  Into  account,  it 
appears,  because  tile  existence  of  such  a 
claim  against  the  state  was  not  known  to 
the  plaintlft  or  defendant,  or  to  the  commls- 
Bioners  at  tbe  time  the  division  of  assets 
was  made. 

The  question,  then,  Is,  can  the  plalnUfT  re- 
sort to  the  courts,  and  maintain  an  actira  to 
recover  its  proportion  of  the  overlooked 
claim,  as  money  had  and  received  to  Its  use? 
It  Is  CMitended  for  the  respondent  that  the 
matters  set  up  in  the  complaint  are  res  Judi- 
cata: that  tbe  commissioners,  in  making  the 
dlviidon  of  assets  between  the  counties,  acted 
In  a  Judicial  capacity,  and  tbat  their  report 
had  the  force  and  effect  of  a  Judgment  as  toall 
matters  which  were  or  might  have  been  con- 
sidered and  passed  upon  by  them,  and  hence 
that  the  plaJntltr  Is  estopped  from  claiming 
the  relief  here  sought.  On  tbe  other  band, 
It  Is  contended  for  the  appellant  that  the 
commissioners  were  required  to  perform  only 
ministerial  duties,  and  that  at  most  they  act- 
ed only  In  a  quasi  Judicial  capacity,  Uke  ar- 
bitrators or  referees,  and  their  report  was  not 
conclusive  or  binding  as  to  any  matters  not 
actually  couHldered  and  passed  upon  by 
them.  We  think  the  commissloaers  were 
charged  wltb  the  performance  of  quasi  judi- 
cial duties  which  were  Bubstantlally  the 
same  as  those  imposed  upon  arbitrators. 
Their  report  sbould,  therefore,  be  treated  as 
the  award  of  arbitrators  would  be.  What, 
then,  was  the  effect  of  the  report?  In  some 
of  the  states  It  has  been  held  that,  after  a 
submission  to  arbitrators  of  all  demands  of 
the  parties  against  each  other,  and  an  award 
thereon,  the  award  Is  a  conclusive  bar  to  an 
action  for  any  demand  subsisting  at  the  time 
of  the  snbrolssion  and  award,  though  the  de- 
mand for  which  the  action  Is  brought  was  by 
mistake  cunltted  to  be  laid  before  the  arbi- 
trators, or  Intentionally  withheld,  and  was 
not  considered  or  decided  on  by  them.  The 
preponderance  of  authority  is,  however,  op- 
posed to  this  view.  "It  Is  gen^lly  held  that 


an  award  wUt  not  opoate  as  a  bar  to  a  fu- 
ture action  tor  a  demand  which  was  not  ac- 
tually submitted  to  the  arbitrates,  dot  ad- 
judicated 1^  them,  notwithstanding  it  was 
In  ulstence  when  the  submission  was  made^ 
and  although  the  agre^nent  was  to  submit 
all  demands.**  2  BlacdE,  Judgm.  |  fi20,  and 
cases  dted. 

But,  omcedlng  this  to  be  so,  still  the  ques- 
tion remains,  can  the  courts  inta*fere  In  a 
caae  like  this?  In  GnmnlsslonOTs  v.  Bunker, 
16  Kan.  498,  It  was  said:  "Where  a  county 
Is  divided,  tbe  rule  tor  the  division  and  ap- 
portionment of  the  debts  and  property  be- 
tween such  county  and  detached  territory 
belongs  ezcloslvely  to  the  legislature,  and 
not  to  the  courts;  and,  when  the  le^slature 
has  determined  how  the  debts  and  property 
shall  be  divided  and  apportioned,  the  courts 
cannot  interfere;"  In  creating  the  county 
of  Orange,  the  legislature  determined  how 
the  debts  and  property  of  Los  Angeles  coun- 
ty should  be  divided  and  apportioned,  as  It 
had  full  power  to  da  The  act  preweribed 
the  limits  of  mcb  county's  rights  and  tbe 
methods  by  which  they  were  to  be  ascertain- 
ed. In  pwfMmlnc  thdr  dutlea  the  omnmis- 
slcmers  doubtless  intended  to  make  the  divi- 
sion as  required;  and,  if  th^  failed  to  do  so, 
tbe  fitilnra  arose  throui^  mistake.  The  mis- 
take was  one,  however,  which,  in  our  opln- 
iMi,  can  be  corrected  by  legislative  action 
only,  and  not  by  tbe  courts.  The  courts  are 
without  authori^  to  adjust  matters  of  this 
charactCT  between  counties.  We  conclude, 
therefore,  that  the  demurrer  to  the  com- 
plaint was  properly  sustained,  and  that  tbe 
Judgment  should  be  alflrmed. 

I  concur:  SBARL8,  a 

PBR  GlTRXAlf.  For  the  reasons  given  In 
the  foregoing  (^Inlm,  the  Judgment  la  af- 
firmed. 


8AORAHENTO  COUNTT  v.  COLGAN, 
Oontrdler.    (Sac  95.) 
(Supreme  Goort  of  Callfwida.    Sept  16,  189a) 
BsFSAb  or  Btatutb— Tax  GoLLScroa— Compshsa- 

TIO!f. 

1.  Act  March  5.  1870  (St  1869-70,  p.  148), 
entitled  "An  act  to  regulate  fees  of  officerB  and 
■alariea  of  certain  officers."  etc.,  provided  (sec- 
tioD  13)  that  the  tax  collectors  of  the  several 
counties  ahonld  receive  for  the  collection  of  Btate 
and  county  taxes,  except  taxes  for  Hchool  pur- 
poses, 6  per  cent  on  the  first  $10,000  collected, 
4  per  cent,  oo  all  OTer  tbat  sum  and  less  than 
$20,000,  and  2  per  cent  on  all  over  the  latter 
araonnt.  Act  1874  (St.  1873-74,  p.  204),  fix- 
ing the  compensation  of  officers  in  Sacramento 
county,  provided  (section  9)  that  the  tax  collect- 
or of  Bald  county  should  have  1  per  cent,  on  all 
Btate  and  county  taxes  collected  by  him,  to  be 
retained  out  of  the  moneys  so  collected;  and 
iectioD  18  declared  that  the  act  of  1870  (setting 
out  its  title),  "BO  far  as  it  relates  to  the  county 
of  Sacramento,  and  all  acts  and  parts  of  acts 
in  conflict  with  the  proyisiona  of  this  act,  so 
far  aa  they  a^ly  to  the  county  of  Sacramento, 
are  hereby  repealed."    Held,  that  the  act  of 

Digitized  by  Goo 


176 


46  PA.CIIFIG  BBFORTBR. 


1874  repealed  th«  earlier  act,  as  to  the  commia- 
fliona  to  be  retaiDed  b7  the  txillector  of  Sacra- 
mento county. 

2.  Act  1874,  I  9  (St  187^-74,  p.  204),  pro- 
Tided  that  the  taz  collector  of  SacrameDto  coun- 
ty should  retain  out  of  all  state  and  county  tax- 
es collected  hj  him  1  per  cent,  of  said  amount. 
Act  March  30,  1874  (St.  1873-74.  9.  90B),  mb- 
Bequently  passed  at  the  aame  le^slatiTe  aea- 
sion,  made  the  sheriff  of  Sacramento  eoanty  ex 
officio  tax  collector,  and  fixed  his  salary  as  such 
at  a  Btipnlated  sum  per  annum,  "and  five  per 
cent,  com  m  1m ions  upon  all  delinqnent  taxes  by 
him  collected,  and  the  per  cent  sow  allowed 
the  tax  collector  for  the  collection  of  licenses,  in 
full  for  all  serricee  rendered  by  him  or  his  dep- 
uty as  such  collejtor."  Hdd,  that  the  effect  of 
the  last  act  was  to  entitle  the  county  to  receive, 
and  retain  to  its  own  use,  snch  commissione.  as 
the  collector  would  otherwise  have  been  entitled 
to  take  and  use,  had  a  salary  sot  baco  aubstl- 
tated  for  feea,  to  wit  the  1  per  cent  allowed  by 
the  first  act 

8.  Where  a  comty  officer,  whose  compensa- 
tion is  derived  wholv  or  in  part  from  fees  col- 
lected by  him,  is  placed  upon  a  fixed  salary,  the 
fees  formerly  retained  by  inch  officer  are  stiU 
to  be  collected  by  him,  but  are  to  be  paid  over 
to  the  county  treaaory.  Smltb  v.  Dmin,  8  Pac; 
e2S,  68  CaL  M,  applied. 

X>q)artment  2.  Appeal  from  superior  court, 
Sacramento  coonty;  A.  P.  Oatlin,  Judge. 

Petition  by  the  ooanty  of  Sacramento  for  a 
writ  <^  mandate  to  B.  P.  Oolgan,  contn^er 
of  the  state  of  GaUfomla.  Fr<»n  a  Judgment 
denying  tbe  writ,  petitioner  appeals.  Af- 
firmed. 

Albert  M.  Johnson  and  William  M.  Sims,  for 
petitioner.  Attf.  Cten-  FltsgeiaUl.  tat  respond- 
ent 

HBXSHAW,  3.  This  Is  an  action  In  man- 
date against  tbe  controller  of  the  state,  to  com- 
pel htm.  In  the  next  settlement  to  be  made  hy 
him  witti  the  treasurer  of  tbe  county  ct  Sacra- 
mento, to  allow  the  treasurer  to  retain,  out  of 
any  moneys  then  in  bis  hands  and  belonging 
to  the  state,  the  sum  of  932,660.ia  This 
amount  plaintiff  daims  to  be  due  it  as  commis- 
sions for  collecting  state  taxes  tor  the  years 
1876  to  1862,  mdnslve.  Tbe  claim  was  pre- 
smted  under  a  recent  act  of  the  legislating  en- 
titled "An  act  autborhdng  the  allowance,  set- 
tlement  aiut  payment  of  claims  of  counties 
against  tbe  state,"  approved  Marcb  9.  1893 
(St  1893,  p.  100).  Tbe  trial  court  found 
against  the  daim  of  plaintiff  and  from  Its 
judgment  this  appeal  is  taken. 

In  1870  thm  was  In  force  an  act  entitled 
"An  act  to  rc^olatft  teea  at  office  and  sal- 
aries of  certain  officers,  and  to  repeal  cotaln 
other  acta  in  rdatlon  thereto.**  Stl809-7ap. 
14&  Section  1  cC  that  act  provided.  •*Fees  and 
salaries  are  allowed  to  tbe  offlcos  hereinaftw 
named,  •  •  *  and  such  officers  may  lawful- 
ly ebaige^  dCTiand  and  reoelTe  the  same  to  their 
own  nse  and  benefit."  Section  13  of  the  act 
proTlded  tbat  the  tax  oiAectm  ot  the  serenil 
counUes  shall  recdve  fbr  the  collection  (tf  state 
and  county  taxes,  e»»pt  taxes  for  sebool  pnr^ 
poses,  6  per  coit  on  the  flnt  $1(^000  coUected, 
4  per  cent,  on  all  over  910,000  and  under  |20,- 
000,  and  2  per  cait  on  aH  over  920,000.  In 
1874  tito  legislature  passed  another  act,  an* 


titled  "An  act  to  regulate  tb»  fees  of  officM 
and  to  flz  die  compenaatlim  of  ttie  county  of- 
ficers In  tbe  county  of  Sacrammta**  St  1S73- 
74.  p.  201  Section  9  of  tbia  act  provided  that 
"tbe  tax  collector  of  said  county  Is  allowed 
one  per  cent  on  all  state  and  county  taxes  col- 
lected by  blm  •  •  •  which  said  percentage 
shall  be  retained  blm  out  <tf  the  moneys  m 
collected  as  aforessld."  Section  18  proTfded, 
"An  act  entitled  *An  act  to  regulate  feea  of  of- 
fice and  salaries  of  certain  cSicea,  and  to  re- 
peal certain  other  acts  In  relation  thereto,'  ap- 
proved March  fifth,  me  tbonsand  eight  hun- 
dred and  seventy,  •  *  •  ao  far  as  it  relatca 
to  tbe  county  ot  Sacramento,  and  all  acts  and 
parte  of  acts  fn  conflict  with  the  provtelons  of 
this  act,  BO  far  as  they  apply  to  the  comity  of 
Sacramento,  are  hereby  repealed."  On  March 
80,  1874.  the  legislature  passed  still  another 
act,  entitled  "An  act  in  relation  to  the  gorem- 
ment  the  county  ta  Sacrammto."  BL  1873- 
74,  p.  909.  VaAa  this  act  tbe  sheriff  was 
made  ex  officio  tax  collector,  and  bf  section  2 
his  salaiy  as  ex  officio  tax  ccdieetor  was  fixed 
at  "91,900  pa  annum  and  five  per  cent  cora- 
mlflslons  nptm  all  delinquent  taxes  by  blm  col^ 
lected,  and  tiie  per  cent  now  allowM  the  tax 
collector  fortbe  coUecdcmttf  licenses,  in  full  for 
all  services  rendered  by  him  or  bis  deputies  aa 
such  tax  collector."  In  Smith  T.Dunn,  68  CaL 
54. 8  Pac.  625,  It  was  held  tbat  where  a  public 
officer,  whose  compoisatltni  had  fbrmeriy  been 
derived  whc^  w  In  part  fimn  fees  by  him 
collected,  was  placed  upon  a  fixed  salary,  the 
feea  fbrmeily  retained  by  the  offldal  are  stiU 
to  be  ccdlected  him,  but  are  to  be  paid  over 
into  the  treasury  ot  the  county.  By  tbe  last 
legislative  enactment  above  cited,  tbe  compen- 
sation of  tbe  tax  n^lectM-  was  fixed,  and  that 
compmsatlon  was  declared  to  be  'in  full  for 
all  services,"  whether  rendoed  by  Um  to  tlie 
state  (V  to  the  county.  Nevatbeless,  tbat  the 
state  might  bear  Its  equItaUe  portlm  of  the 
expense  of  the  collection  of  Its  own  taxes,  the 
county  was  still  entitled  to  recdlve  such  cmn- 
mlBslons  as  had  fbrmerly  been  allowed  by  the 
state  to  tbe  tax  collector. 

Tbe  Boie  questlim  isesented  upon  this  aiqieat 
la  whether,  in  tbe  case  of  Sacramento  county, 
and  under  the  laws  above  set  forth,  tbat  com- 
mission should  be  tbe  1  per  cent  which  the 
county  bu  in  tbe  rust  demanded  and  coUected 
tnm  tbe  state  nndw  the  act  of  16T4;  or  shonld 
be  the  6, 4,  and  2  per  cent  contemplated  1^  tbe 
earlier  act  of  1370.  Tbe  trial  court  tbat 
tbe  act  of  1870  bad  been  repealed  by  tbe  later 
act  of  1874.  Of  tbe  soundness  of  Its  conclusion 
in.  tbia  regard,  we  entntaln  no  dovdbt  A  read- 
ing of  tlK  two  acta  shows  that,  both  in  title  and 
In  contents,  they  deal  with  the  same  snhlect- 
matter.  Under  each  act  the  tax  collector  was 
to  be  compensated  tor  his  services  to  tbe  state 
by  being  allowed  to  retain  a  named  pevcoitase 
of  the  taxes  by  blm  ctdlectod.  Both  acts,  tben, 
deal  with  tbe  compensation,  ot  the  tax  odlector. 
The  provisions  fixing  ccHnpenaaUon  under  tbe 
later  act  are  different  tn»n,  and  repugnant  to, 
tbe  provMona  of  tbe  eaxuier  one.   Tbe  later 
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act,  In  express  t^ms,  Is  made  applicable  to  the 
county  of  Sacramento;  and,  If  tbla  were  not 
enough  to  show  the  legislative  Intent  that  the 
two  acts BhouM  not  and  could  not  becomrtmed 
together,  there  Is  an  express  provision  In  the 
act  of  lS74c8lling  direct  attention  to  theaxitof 
1S70,  by  Its  title,  and  repealing  it,  so  far  as  it 
apiilied  to  the  county  of  Sacramento,  or  con- 
Sicted  with  the  terms  and  provisions  of  the  lat- 
er act  Even  If  the  act  of  March  30, 1874,  be 
treated  as  an  act  In  effect  amendatory  and 
supplemental  to  the  earlier  act  passed  at  the 
ttame  session  of  the  legislature,  the  condition  of 
afCalrs  Is  not  changed.  The  sherlOT,  as  ex  of- 
ficio tax  collector.  Is  put  upon  a  fixed  salary. 
The  county  Is  entitled  to  receive  and  retain  to 
Its  own  use  such  commissions  as  the  tax  col- 
lector would  otherwise  bare  been  entitled  to 
take  and  use,  had  a  salary  not  been  substitut- 
ed for  fees.  Those  commlsaloDa  or  fees  would 
still  be  the  1  per  cent,  allowed  by  the  act  of 
1874.  Tba  Jndgment  aniealed  from  Is  affirm- 
ed. 

Wecooenr:  ICcrARLAND,  J.;  TEMPLE,  J. 


B08BI  T.  SUPERIOR  OOTJRT  OP  BAN 
JOAQUIN  OOUNTT.    (Sac  380.) 
(SnpKme  Ooort  of  OaHfontla.  Sept.  28,  1896.) 
Apra&i.  VROM  JpsnoB's  Coort— Isstus  Triable— 

KrrBGT  OP  ApPSAL — iHTBRVmTIOV. 

1.  In  an  action  in  Jostlc^i  ooort  to  recover  on 
A  clahn  for  labor  aasigaed  to  plaintifC,  defend- 
ADt  answered  by  a  general  denial,  anu  a  com- 
plaint In  intervention  waa  filed,  In  which  the 
intervener,  after  denying  the  averments  of  the 
complaint,  aUued  that  in  another  suit  he  had 
ganusfaed  the  debt  of  defendant  to  DlaintltTs  as- 
signor, and  asked  for  judgment.  PlaintifC's  de- 
murrer to  this  complaint  was  overmled,  and  the 
jostice  entered  the  default  of  the  original  parties 
for  (ailnre  to  answer  in  intervention,  but  denied 
Intervener's  motion  for  judgment  on  the  de- 
fanlt;  and  on  the  trial  the  issnes  were  fonnd  for 
intervener,  and  judgment  rendered  in  his  favor 
against  defendant,  and  in  favor  of  defendant 
and  against  plaintiff  for  his  costs,  whereupon 
plaintiff  appealed.  Htld,  that  plaintifF  had  a 
right  to  have  the  superior  court  pass  on  the  suf- 
ficiency of  his  demurrer  without  any  statement 
of  the  ease,  and  also  to  have  all  the  issues  of 
fact  pteseDted  below  tiled  anew. 

2.  In  taking  snch  appeal,  plaintiff  properly 
served  notice  thereof  on  both  defendant  and  in- 
tervener, who  were  "adverse  parties,"  ieach  of 
them  having  denied  the  allegauons  of  the  com- 
plaint. 

3.  The  fact  that  Intervener  had  garnished  the 
claim  in  his  suit  against  plaintifTB  assignor 
would  not  of  itself  autnorize  him  to  defeat  plain- 
fifTs  right  of  recovery  against  defendant,  there 
being  nothing  to  show  that  intervener  had  es- 
tablished his  right  against  plaintiff's  assignor, 
or  recovered  Judgment  in  nis  action  against 
bim. 

4.  The  effect  of  an  appeal  from  a  judgment 
of  a  justice's  conrt  la  to  vacate  the  Judgment. 

Departznoit  1.    Applteatlmi  by  one  Rossi 
for  a  writ  of  prohibition  to  the  superior  court ' 
of  San  Joaqtdn  cotmty  to  restrain  further 
pmceedlnga  In  ao  action  pending  In  said  court 
Writ  denied. 

J.  B.  Webster  and  Chaa.  Light,  for  peti- 
tioner. Woods  &  Levlnsky,  for  raqrandent 
v.46i'.no.3 — 12 


EU.BBISON,  J.  One  O.  QlaneUl  com- 
menced an  actl(m  in  the  Juatlce'i  court 
against  D.  X  Honlt,  to  recover  the  nun  of 
1125  upon  a  claim  for  labor  performed  for  tho 
defendant  by  one  Kass,  and  by  bIm  assigned 
to  the  plaintiff.  Hoult  answered  the  com- 
plaint, denying  all  its  allegations.  Before  the 
trial  of  the  action,  the  petitioner  herein  filed 
a  complaint  in  intervention  in  the  justice's 
court.  In  which  he  denied  all  the  allegations 
in  the  complaint,  and  alleged  that  In  another 
action,  hrougbt  by  him  In  the  justice's  court 
against  Kass,  he  bad  attached  the  Indebted- 
ness of  Hoult  to  Kass,  and  asked  judgment 
that  plaintiff  take  nothing  by  the  action,  but 
that  Judgment  be  rendered  In  his  favor  for 
snch  sum  as  might  be  found  due  from  Boult 
to  Kass.  A  demurrer  by  the  plaintiff  to  this 
complaint  was  overruled  by  the  justice,  and, 
before  the  day  fixed  for  the  trial,  the  Justice 
entered  the  default  of  the  plaintiff  and  de- 
fendant for  failure  to  answer  In  Intervention. 
The  court  denied  a  motion  by  the  Intervener 
for  judgment  upon  this  default,  and,  upon  the 
trial  of  the  Issues,  witnesses  were  examined 
and  briefs  filed  on  t}ehalf  of  the  intervener 
and  the  plaintiff,  upon  wblcb  the  court  found 
that  the  sum  of  $105  was  owing  from  Hoult 
to  Kass  at  the  time  of  the  garnishment,  and 
rendered  judgment  In  favor  of  the  petitioner 
herein  against  Hoult  for  this  amount,  and  in 
favor  of  Hoult  and  against  the  plaintiff  for 
his  costs.  The  plaintiff  thereupon  appealed 
to  the  superior  conrt  from  this  judgment,  and 
from  the  whole  thereof,  on  questions  of  both 
law  and  fact,  serving  his  notice  of  appeal  up- 
on both  the  defendant  and  the  intervener. 
The  superior  court  overruled  the  plaintiff's 
demurrer  to  the  complaint  In  Intervention, 
and  plaintiff  thereupon,  under  leave  of  the 
court,  filed  an  answer  thereto.  In  which  he 
denied  Its  several  allegations.  The  court  hav- 
ing set  the  case  for  trial,  the  present  applica- 
tion has  been  made  for  a  writ  of  prohibition, 
restraining  It  from  all  further  proceedings  In 
the  action  so  far  as  It  relates  to  the  proceed- 
ings bad  by  reason  of  the  intervention  of  the 
petitioner. 

Counsel  on  both  sides  have  assumed  the 
right  of  a  Justice's  court  to  permit  a  com- 
plaint In  intervention  to  be  filed  therehi,  and 
our  conclusion  herein  has  been  reached  with- 
out determining  whether  such  right  exists. 
Bee,  however.  Code  Civ.  Proc.  §  925.  "An  in- 
tervention takes  place  when  a  third  person  ia 
permitted  to  become  a  party  to  an  action  or 
proceeding  between  other  persona,  either  by 
Joining  the  plaintiff  In  claiming  what  Is 
sought  by  the  complaint,  or  by  uniting  with 
the  defendant  In  resisting  the  claims  of  the 
plaintiff,  or  by  demanding  anything  adverse- 
ly to  both  the  plaintiff  and  the  defendant" 
Id.  §  387.  In  the  present  ease  the  Intervener 
denied  all  the  allegations  in  the  complaint 
and  thus  "united  with  the  defendant  in  resist- 
ing the  claim  of  the  plaintiff,"  and  created  Is- 
sues between  blm  and  the  plaintiff  In  addition 
to  those  between  the  defendant  and  the  plain- 
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tiff  wtaleb  were  tried  In  the  Juatloelt  eoort 
Altbouirb,  after  orrerniUns:  the  ptalntHTs  de- 
murrer to  the  complatbt  )n  Intervention,  tbe 
jnatlce  entered  bis  default  for  fallinfp  to  an- 
swer tbe  complaint,  yet  tbe  demurrer  Itself 
shows  that  the  plaintiff  was  not  actually  "In 
default";  and  the  Intervener  himself,  by  bis 
dPDlal  of  all  the  allegations  in  the  plalntlfTs 
comptaiot.  ralst^d  issues  of  fact  between  tbem 
which  the  Justice  was  required  to  try;  and 
that  a  trial  of  these  Issues  was  bad  appears 
from  the  recital  In  the  Justice's  docket  that 
the  witnesses  who  were  produced  at  the  trial 
were  examined  by  tbe  counsel  for  the  later- 
vener. 

The  plaintiff  had  the  right  to  appeal  from 
the  judgment  rendered  by  the  Justice,  and,  In 
talcing  the  appeal,  was  required  to  serve  bis 
notice  of  appeal  upon  tbe  "adrerse  party," 
which  In  tbe  present  case  Included  the  de- 
fendant and  tbe  Intervener,  each  of  them  hav- 
ing denied  tbe  allegations  In  his  complalut. 
If  It  should  be  conceded  that  the  filing  by  the 
plaintiff  of  an  answer  In  the  superior  court  to 
the  complaint  In  Intervention  was  unauthor- 
ized, yet  upon  his  appeal  plaintiff  had  tbe 
right  not  only  to  have  the  superior  court  pass 
upon  the  sufficiency  of  bis  demnrrer  to  the 
complaint  In  Intervention,  without  any  state- 
ment of  the  case  (Southern  Pae.  R.  Co.  Hn- 
perlor  Court  50  Cal.  471j,  but  also  to  have  all 
tbe  Issues  of  fact  that  bad  been  presented  In 
the  Justice's  court  tried  anew  In  the  superior 
court.  The  effect  of  tbe  appeal  was  to  vacate 
the  Judgment  of  the  Justice's  court  against 
the  plaintiff  (Bullard  v.  McArdle,  98  Cal.  355, 
83  I^c.  193),  and  to  require  that  all  the  issues 
of  fact  between  hira  and  the  intervener,  as 
well  as  those  between  talm  and  the  defendant, 
be  tried  anew  In  the  superior  court;  and.  If, 
upon  a  trial  of  these  Issues,  tbe  superior  court 
shall  determine  In  favor  of  the  plaintiff.  It 
will  be  authorhted  to  render  a  Judgment  in  bis 
favor  against  the  defendant,  notwithstanding 
the  intervention  of  the  plaintiff. 

The  complaint  of  the  Intervener  does  not 
show  that  be  has  ever  established  his  claim 
against  Kass,  or  recovered  Judgment  In  bis 
action  against  him;  and.  while  Honit  might 
desire  to  protect  himself  against  tbe  effect 
of  tlie  garnishment  In  that  action,  such  gar- 
nishment wooid  not  of  Itself  authorize  tbe  In- 
tervener to  defeat  tbe  plalntlfTs  right  of  re^ 
covery  against  Honlt.  The  ajnilleatlou  for  the 
writ  Is  denied. 

We  concur:  QABODTTB,  J.;  VAN 
PLEET,  J. 


DTTDLBT       aL  t.  BARNEY. 
(Ooart  of  Apppflls  of  Kansna,  Northern  Depart- 
ment. B.  D.    SepC  16,  Itm.) 
Nbv  TaiAi^TiMS  FOR  Appua&Tiov  — ArpBAir— 

PRBSUHPTtO:*— Jl^DICI&L  NOTIOB — 
TbHMS  op  CrtDKT. 

1.  The  application  for  a  new  trial  most  be 
made  during  the  term  at  which  the  vardiet  was 


I  rendered,  and  excei>t  tat  the  one  eavse,  "newij- 
discoveicd  evidence,"  most  be  made  within  three 
dajs.  In  a  case  of  newly-dlBcovered  evidence. 
If  "unavoidably  ptevented^'  (Code  Proe.  I  306), 
It  can  be  made  after  the  MpiratliMi  of  the  three 
days,  bat  not  beyond  the  term. 

2.  Where  tbe  record  fails  to  show  liiat  the 
motion  for  new  trial  was  filed  during  th*  term 
at  which  tbe  verdict  was  rendered,  it  will  b» 
presumed,  for  the  pttrpose  of  npholdlng  the  jndg- 
ment  of  the  court  below  and  tbe  rulias  npon  the 
motion,  that  It  was  not  made  In  time,  and 
was  for  that  reason  overraled. 

3.  This  court  cnnnot  take  notice  at  the  length 
of  terms  at  district  oonrts. 

(STllabas      the  GonrL) 

Error  from  district  court,  Shawnee  ooonty; 
John  Guthrie,  Judge. 

Action  between  Gulford  Dudley  and  another 
and  Anne  C  Bam^.  From  a  Judgment  tar 
the  latter,  the  fofmer  bring  error.  Altlnned. 

W.  P.  Dovttdtt,  fur  platBttOa  In  emr.  U.  a 
CluBena,  for  deftodant  Id  enar, 

GILKESON,  P.  J.    At  the  threshold  of  our 
examination  we  are  met  with  an  objection  to 
a  review  of  the  errors  alleged  In  this  action, 
for  tbe  reas<m  that  "the  record  doee  not  affirm- 
atively show  that  tbe  motion  for  a  new  trial 
was  aied  at  tbe  term  ttie  readlet  was  rendered, 
and  for  tble  reason  tt  mast  be  presaned  that 
tbe  motion  was  overraled  because  not  fil^  tai 
time."    Paragraph  4403,  Gen.  SL  1889  (sec- 
tion 306,  Code  Proc.),  provides:    'Tbe  appU- 
catloB  tar  m  new  trial  must  Im  wtadt  at  the 
term  the  verdict,  report;  or  dedsioo  Is  rendered, 
and  exc^t  for  tbe  cause  at  newly-dlacovered 
evidence,  material  for  the  party  applying; 
whldi  be  could  not  with  reamnable  dUlgenee 
have  discovered  and  produced  at  the  trial, 
•haft  be  within  three  days  after  the  verdict  or 
decision  was  rendered,  unlees  unavoidably  pre- 
vented."   As  we  understand  this  section,  the 
appilcatiOQ  for  a  new  trial  must  be  made  dur- 
ing tbe  term  at  which  tbe  verdict  waa  reo- 
dered.  and  must,  except  for  the  one  caose  of 
**newly-dlacovered  evidence,"  be  made  within 
tfaree  days.    In  ease  at  newly-dlaooveied  evi- 
dence. If  "tmavoMably  preTeBted,"  It  can  be 
made  after  the  expiration  ot  the  tfaree  days,  bat 
not  beyond  the  term.    This  seems  to  be  In 
harmony  with  the  decisions  at  the  supreme 
court  of  this  state  constnUng  this  eectkm 
(Earls  V.  Earls,  27  Kan.  538;  Mercer  v.  Kind- 
er, 40  Kan.  180,  19  Pa&  670;  Powera  t.  Mc- 
Cue,  48  Kan.  477,  29  Pae.  68S;  Glass  Go.  t. 
Bailey,  51  Kan.  193,  32  Pac  894);  and  It  seems 
to  be  tbe  constmctioa  tbe  ptaintiffe  in  emH" 
give  to  It.    "Hie  recwTl  shows  a  verdict  ren- 
dered November  S,  1890;  motion  for  new  trial 
filed  November  11,  1890;  and  nothing  further 
done  until  July  17,  1891.  So,  unless  this  court 
can  take  Judicial  notice  of  tbe  duration  of  tbe 
'September  term,  A.  D.  1880,  of  tbe  district 
court  of  Shawnee  county,  tbe  record  not  show- 
ing that  the  motion  waa  filed  "during  tbe  term 
at  which  the  verdict  was  rendered,"  tt  will 
be  presumed,  for  the  purpose  of  upholding  the 
^dgment  of  the  court  bdow  and  the  ruling 
upon  the  motim  for  a  new  tnai,  that  tbe  mo- 
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tion  wu  not  made  in  tbne,  aofl  that,  there- 
fore, th«  court  did  not  err  in  ovemilhiK  K,  and 
that  all  errors  occurring  durii%  the  trial  were 
waived.  Bover  v.  Tenney,  27  Ivan.  133;  "Lu- 
cas T.  Stnrr,  21  Kan.  480.  The  plalntlffis  In  er- ' 
ror  conceded  this,  but  Inroke  judicial  Icnowl- 
^ge  aad  appellate  preBOmptlon  to  lUd  the  rec- 
ord. We  think:  the  nde  is  tiue  other  way:  Ju- 
dicial knowledge  and  appellate  preeomptlon 
are  indulged  only  In  aid  of  the  roUns  ctf  the 
eoort  below,  not  to  overthow  IL 

We  Bffree  with  plaintiffs  In  error  that  thla 
court  will  take  Judicial  notice  the  com- 
menceraent  of  the  temiB  ot  court,  but  we  have 
been  unable  to  find  any  authority  to  the  ef- 
fect that  an  appellate  eoort  will  take  judl<ial 
notice  of  the  duration  of  the  tain  ot  the  court 
below;  tmt,  on  ttae  contrary,  the  antborltie* 
are  the  other  way.  The  supreme  court  can- 
not take  jndldal  noClee  oT  the  lenirth  of  a  term 
of  the  eotirt  coaaooa  tfeas  (Kent  t.  Bleree, 
6  Ohio,  saA;  and  it  is  oatabOy  w«a  settled 
in  this  state  that  error  Is  .never  pveeumed;  it 
miHt  alwmjfi  be  «hown,  «nd,  IT  Dot  aflinna- 
tively  ahown,  it  will  be  -presumed  thert  none  ■ 
was  eommltced.  Aalde  from  the  objection 
made  Igr  ^e  defendant  hi  arae,  we  have  care- 
fully -egnniliied  Ibe  reeaiA  In  thla  case,  tmder 
the  asiriKnments  «r  error  presented  and  urired. 
and  fail  t»  Msootw  asoy  reroirible  -error  there- 
in. The  Jvdfctaeat  at  the  court  below  will 
thprefoRB  te-BSfDMO.   All  the  judges  ooDcnr- 

i 
I 

HOMB  DIB.  GO.  v.  AtTCBTSON.  T.  ft  8.  W. 
WL  GO. 

(Oowt     Appeals  «r  Kaaaaa,  Nortliera  X>ep«n- 1 

BBBt.  B.  O.   flept  8.  1H86.) 
RATutoATM — Fire  fiaT'sr  LocoMornra — AooiDSifT. 

ThPTP  is  no  liability  on  thf  part  of  e  rail- 
mad  cam  pa  ay  to  pay  to  an  iasuraoee  compaQy 
the  value  of  property  wbicb  wan  destroyed  by  a 
Grp  tu't  out  by  iiald  railroad  company,  and  which 
the  insnroDce  cnaipouy  warn  TwpiiTff]  to  pay  to 
the  owner  by  virtue  of  a  certain  contimot  of  in- 
surance, when  the  Gre  is  shown  t»  have  .baw 
accidentaL 
(Syllabus  hj  Oie  Court.) 

Error  from  circuit  conrt,  Htiawnee  eoont?; 
J.  B.  Johison,  Jud^e. 

Action  by  the  Home  Insurance  Company 
aealoRt  the  Atchison,  Topeke  &  Santa  FA 
Railroad  Company  to  recover  damages  for 
the  destruction  of  property  by  a  fire  set  by 
a  locomotive.  From  a  judgment  for  de- 
fendant, plaintiff  brtngB  error.  Affirmed. 

3,  B.  Lorfmer  and  B.  V.  Ware,  for  plaintiff 
In  error.  W.  Llttlelleld  and  A.  A.  Hard,  fw 
defendant  In  error. 

CLARK,  7-  One  David  R.  CHementa  waa 
the  owner  of  a  dwelllngr  house  and  other 
property  loeated  about  160  feet  from  the 
center  of  tbe  railroad  track  of  the  Atdibmi, 
Topeka  A  Santa  TO  ■Raflroad,  near  tbe  city 
of  BurHnKune,  Oeaire  county.  On  ManA 
24,  1880^  tbli  propertj  waa  ileatroyed  by  -a 


fire  caused  by  the  defendant  In  error  In  op- 
erating tts  rallroBd.  The  dwelling  house  ana 
its  contents  were,  at  the  time  of  tbe  fire.  In- 
sured in  the  Home  Insurance  CJompany  Of 
New  York,  in  the  sum  of  ^1,370.  On  April 
4,  1880,  a  dnly-authortzed  agent  of  tbe  in- 
suranee  company  adjusted  tlie  Iobs,  and  in 
pursuance  of  a  promise  at  that  time  made 
by  the  agent,  that  a  draft  for  tbe  amount 
of  the  policy  would  be  sent  him,  Clements 
signed  a  receipt  on  the  back  of  the  policy, 
and  therein  acknowledged  tiie  payment  to 
him  of  $1,370  In  full  satisfaction  of  all 
claims  against  the  company,  and  at  the 
same  time  surrendered  the  policy  to  the 
agent  A  draft  for  the  -stipulated  amount 
was  soon  thereafter  seiit  to  Clements  liy  the 
company,  from  its  office  in  CSiiengo.  On 
April  8,  xeoo,  and  prior  to  tbe  actual  pny- 
ment  of  the  loss  by  tbe  Insnranee  company, 
and  without  Its  knowledge  or  eowent,  Olem- 
entB  compromised  and  settled  iritti  the  rail- 
road company  for  the  damagea  resnlttny 
from  the  Are,  and  received  from  It  $1;050  In 
full  aatlsfBetlon  of  bB  demands  against  tt. 
Tbe  insurance  comfpaay,  dahntng  that  the 
Are  was  cawed  by  tlie  negUgence  cff  Hm 
nnroad  company,  and  tbat  tbe  tattar  'waa 
therefore -primarily  liable  for  posrment  of  the 
damages  sostaiiwd  by  Olements,  bron^it 
this  action  against  the  defepflant  In  envr  to 
recover  the  $1,370  so  paW  by  K.  The  Joty 
returned  apedal  findings  of  Eact.  and  a  gen- 
eral T«dlct  In  flavor  of  the  defeBflaiit.  and 
todgment  was  thereafter  rendered  fn  favor 
-of  tbe  nflroad  company.  The  lumranee 
company  se^  a  reversal  of  that  Jn^temeut 
The  record  shows  that  tbe  iflidntlff  ehiil- 
lenged  for  cause  two  talesmen  -whe  had 
beera  sommooed  as  Jurors,  upon  the  ground 
that  they  lud  been  In  tbe  eiairtoy  of  the 
railroad  company  for  several  years.  These 
eballenges  were  overruled  by  the  tria!  court, 
and  this  mltng.  with  others,  la  assigned  for 
tmr.  Neither  of  these  parties  was  In  the 
ernidoy  of  the  railroad  company  at  the  time 
the  challenges  were  Interposed,  Invtng  been 
aiecharged  from  tiie  service  sevend  -montbs 
prior  thereto,  nor  bad  either  of  tliem  made 
appUcBtion  to  the  defendant  for  -reinstate- 
ment, and  tbe  record  falls  to  Aow  thaft 
they  were  dlsqiutlfflea  to  sit  aa  jurors  at  tbe 
trial  of  thte  BctloiL  Connad  for  plaintiff  hi 
error  -complain  that  quite  a  number  of  tbe 
talesmen  who  were  summoned  as  Jurors  had 
formerly  been  employed  by  the  railroad  com- 
pany, or  bad  relattves  employed  in  tt,  and 
contend  that,  while  Ibe  existence  of  aucta 
facts  would  uot  be  sufficient  ground  upon 
which  to  base  a  challenge  for  cause,  yet 
that.  In  the  proper  ^cerelse  of  Its  dlscretlun. 
tbe  trial  court  should  have  excused  sutdt 
peraons  from  sitting  aa  Jnron  In  ui  action 
In  wbleb  tbe  railroad  compsoy  waa  a  party. 
While  this  suggestion  might  have  mutb 
force  tf  presented  to  a  trial  court  under  or- 
dinarr  drcumstances,  yet  It  should  be  bani» 
tn  mind  that  the  general  Offices  -aV  the  -Qe- 
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fendant  In  error,  as  well  as  Its  principal 
•hops,  were,  and  for  many  years  prior  there- 
to bad  been,  located  In  the  city  of  Topeka, 
Shawnee  connty,  and  that  during  all  that 
jperiod  a  very  large  number  of  persons  had 
been  employed  by  the  defendant  in  said  city, 
«nd  that  it  would  be  an  exceedingly  difficult 
matter  for  an  officer,  without  the  exercise 
on  bis  part  of  more  than  ordinary  diligence, 
to  summon  12  men  in  the  city  of  Topeka, 
Done  of  whom  had  ever  been  lu  the  service 
«f  the  railroad  company,  or  had  relatives, 
•either  by  affinity  or  consanguinity,  who  had 
cot  been,  or  who  were  not  then,  employed  by 
the  defendant  in  error.  The  alleged  negligence 
of  the  railroad  company  which  resulted  Id  the 
loss  under  the  i>ollcy  occurred  In  Osage  coun- 
ty, yet  the  plalntltl  in  error,  while  eyldently 
cognizant  of  the  existing  conditions,  elect- 
ed to  commence  this  action  in  Shawnee 
«ouDty,  and  for  this  reason  ought  not  to  be 
beard  to  complain  of  the  action  of  the  trial 
court  in  permitting  former  employfis  of  the 
railroad  company  to  be  called  as  talesmen. 
From  an  examination  of  the  record,  we  are 
onable  to  discover  anything  upon  which  a 
question  could  reasonably  be  based  that  any 
attempt  was  made,  either  by  the  officers  of 
the  court,  or  by  the  defendant  In  error,  to 
secure  other  than  a  fair  and  impartial  Jury, 
to  try  this  cause.  It  further  appears  from 
the  record  that'  one  of  the  Jurors  had  two 
sons  working  for  the  defendant  at  the  time 
of  the  trlaL  The  plaintiff  challenged  this 
Juror  for  catise,  but  the  court  overruled  the 
challenge,  and  this  ruling  is  also  assigned 
for  error.  But  no  exception  appears  to  have 
been  saved  to  this  ruling  of  the  court 

The  particular  allegation  of  negligence 
charged  against  the  defendant,  as  set  up  in 
the  petition,  is  that:  "Upon  the  said  day 
<March  24,  1890),  between  the  hours  of  two 
and  three  o'clock  In  the  afternoon,  an  en- 
glne  belonging  to  the  defendant,  and  en- 
gaged in  pulling  a  passenger  train  going 
east,  passed  along  the  defendant's  track, 
near  the  house  of  said  Clements;  and  the 
said  engine  being  Improperly  constructed, 
and  Its  spark  arrester  being  out  of  order, 
large  quantities  of  sparks  from  the  said  en- 
^ne  were  emitted,  and  they  set  Are  to  the 
aald  bouse  of  the  said  Clements,  and  the 
liouse  was  burned  to  the  ground.  The  said 
engine  is  believed  by  plalntlfE  to  have  been 
No.  642,  and  the  plaintiff  alleges  that  if  the 
aald  engine  had  been  properly  constructed, 
and  In  good  and  sufficient  repair,  the  said 
aparks  would  not  have  been  emitted,  nor 
the  said  property  burned.  And  the  plaintiff 
alleges  that  It  was  by  reason  of  the  gross 
negligence  of  the  defendant  in  the  operation 
of  Its  line  of  railroad  that  the  engine  waa  In 
«ald  condition,  and  was  in  such  condition  as 
to  emit  sparks  as  aforesaid,  and  caused  the 
damage  alleged."  Evidence  was  Introduced 
by  the  defendant  tending  to  disprove  the 
allegation  of  the  petition  that  the  engine 
waa  fauItUr  constracted,  or  ttiat  Ita  spark 
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arrester  waa  oat  of  order;  and  the  Jury 
made,  among  others,  the  foUowlOff  aipedal 

flndlngs  of  fact: 

"(10)  Was  the  said  property  destroyed  by 
fire  originating  from  the  operation  of  the 
defendant's  railroad?    Yea    (U)  Was  the 
burning  caused  by  Are  originating  from  the 
defendant's  locomotive?   Yes.  (12)  Was  the 
said  locomotive  properly  constructed,  and  In 
good  and  sufficient  repair,  so  far  as  It  relates 
to  the  emission  of  sparks  or  fire?  Yes.  (13) 
Did  the  loc(nnotive  emit  burning  sparks,  in 
unusual  and  dangerous  quantities,  at  the 
time  and  place  of  the  fire?    No."    "(15)  Was 
the  railroad  negligent  as  to  the  condition  of 
Its  engine  Immediately  preceding  the  said 
Are,  and  at  the  time  thereof?  No.   (16)  Did 
the  flre  originate  from  the  Improper  con- 
struction of  Its  engine,  or  from  the  faulty 
condition  or  want  of  re];>alr  of  its  engine? 
No."    Complaint  Is  made  of  the  action  of 
the  court  In  eliminating  from  interrogatory 
No.  16  the  inquiry  as  to  whether  the  fire 
originated  from  the  negligent  operation  of 
the  railroad,  but  we  see  no  error  In  limit- 
ing the  inquiry  to  the  particular  negligence 
charged  in  the  petitl(m,  which  is  that  the 
engine  was  faultily  constructed,  and  was 
not  in  good  and  sufficient  repair.  The  plain- 
tiff in  error  contends  that  there  Is  no  evi- 
dence to  support  the  finding  that  the  loco- 
motive did  not  emit  burning  sparks  In  un- 
usual or  dangerous  quantities  at  the  time 
and  place  of  the  fire.    The  evidence  Is  nn- 
contradicted  that  property  adjoining  the  de- 
fendant's right  ot  way,  near  Burlingame, 
waa  frequently  set  on  flre  by  sparks  escap- 
ing from  passing  locomotive  engines.  The 
evidence  was  clear  that  the  wind  was  blow- 
ing very  hard  at  the  time  of  the  fire,  one 
witness  testifying  that  it  was  "a  great  gala" 
We  cannot  say  that  this  particular  finding 
of  the  Jury  Is  unsupported  by  the  evldaice. 
As  the  engine  was  found  by  the  Jury  to  be 
in  good  condition  and  In  proper  repair.  It 
necessarily  follows  that  under  the  allega- 
tions of  the  petition  no  recovery  could  l3e 
had  for  any  loss  resulting  from  the  escape 
of  fire  from  the  engine,  it  being  purely  ac- 
cidental.   The  testimony  of  the  agent  of 
thQ  railroad  company  was  that  he  was  not 
satisfied  that  the  flre  originated  from  the  en- 
gine, or  that  the  company  was  liable;  but, 
to  avoid  trouble,  he  compromised  the  claim, 
and  paid  Clements  $1,090  on  account  of  bis 
loss,  that  being  but  little  more  than  out^ 
third  of  the  amount  which  the  agent  testi- 
fied Clements  demanded  from  the  company. 
We  do  not  think  the  fact  that  the  railroad 
company  compromised  and  settled  what  it 
believed  to  be  a  doubtful  claim  should  be 
held  conclusive  as  to  its  liability.    It  was 
not  liable  unless  the  fire  resulted  from  its 
negligence.  The  special  findings  of  the  Jury 
exonerated  the  railroad  company  from  any 
liability.   Aa,  under  the  findings  of  fact  and 
under  the  general  verdict,  do  recovery  cootd 
be  had  from  the  railroad  company,  many 
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of  tbe  qneetions  argued  by  counsel  for  plain- 
tiff In  error  need  not  be  conaidered.  The 
Judgment  will  be  affirmed.  All  the  Judse« 
conenrrliift 


WILMBB  T.  BOBSR  et  aL 

(Ooort  at  Appeals  of  Kaniaa.  Northern  Depart- 
ment, B.  D.   Sept  9,  1896.) 

pi.aAi>iK0  Am  Paoor. 
Where  the  teetimony  fidb  to  eataUMi  the 
aUegatioiiH  of  the  petition,  not  only  on  lonie 
particular  or  partictuais,  but  in  ita  general  scma 
end  meaolng,  there  i«  a  failore  <A  proof,  and  the 
plaintiff  cannot  recover. 
(SyllabQ*  hy  tbe  Court.) 

Error  from  district  conrt,  Dooflas  coomy; 

A.  W.  Beneon,  Judge. 

Action  by  Theodore  Wllmer  agalnat  Joaeph 
Borer,  executor  ot  Anton  Feldhofe.  deceased, 
and  others,  to  set  aside  a  wllL  From  a  Judg- 
ment for  defendants,  irialntUB  brings  errror. 
Affirmed. 

A.  6.  Richards  and  D.  8.  AUord,  for  plaln- 
tur  in  error.  J.  Q.  A.  Norton,  for  defendants 
In  error. 

GILKEISON,  P.  J.  Tbe  petltlm  alleges  In 
substance  as  follows:  <1)  That  on  Angost  10. 
1890,  one  Anton  Feldhofe  d^iarted  this  life  In 
Douglas  county,  Kan.,  being  at  the  date  of 
hla  death  tbe  owner  of  certain  real  estate  and 
personal  property.  That  after  his  death  there 
was  presented  to  the  probate  court  an  instru- 
ment of  wilting,  purporting  to  be  the  last  will 
and  testament  of  said  Anton  Feldhofe.  That 
on  the  12th  day  ot  August,  1890,  said  will  was 
admitted  to  probate.  That  by  said  will  the 
defendants  Henry  Oeriach.  Bberfaardt  Feld- 
hofe, Bernard  Brlnkman,  Catherine  Roper,  and 
the  Church  of  the  Ho^  Family  of  Eudora, 
Douglas  county,  Kan.,  were  named  as  lega- 
tees. That  said  Anton  Feldhofe  died  an  un- 
married man,  without  issue,  neither  father 
Qor  mother  surriTlng  blm,  but  that  certain 
persons  therein  named,  aiid  made  defendants, 
were  hla  only  relatives  and  sole  heirs.  That 
the  deceased,  at  the  date  of  the  execution  of 
said  pretended  will,  was  of  unsound  mind,  was 
not  of  sound  and  disposing  mind,  was  wholly 
unable  to  sign  said  will,  or  to  know  or  com- 
prehend the  contents  thereof.  (2)  That  he 
never  signed  and  executed  said  will,  and  did 
not,  on  the  4th  day  of  August,  1890,  or  at  any 
time,  have  the  mental  capacity  to  comprehend 
the  contents  of  said  Instrument  if  read  to  him, 
be  being  unconscious  moat  of  tbe  time.  (3) 
That  on  said  4tb  day  of  August,  1800,  be  was 
wholly  unable  to  remember  the  names  of  hla- 
brother's  and  sister's  children,  had  forgotten 
and  did  not  know  that  he  had  any  blood  rela- 
tion or  khi  m  the  United  States.  (4)  That  the 
pretended  will  is  not  intelligible.  Is  uncertain, 
and  the  devices  and  bequests  therein  are  void. 
That  said  will  Is  void  for  uncertainty.  (S) 
That  the  t^ntUT,  on  or  about  the  16tta  day  of 


October,  1882,  was  an  unmarried  man,  IWIt^ 
and  residing  in  the  province  of  Westphalia,  ha 
Qermany,  and  that  he  Is  a  aon  of  a  Bister  of 
nid  Anton  Feldhofe,  deceased.  That  bis  pros- 
pects in  life  at  that  time,  if  he  had  remained 
in  G^many,  were  of  the  value  of  $4,000,  but 
would  be  wholly  lost  to  him  If  he  remoreA 
from  Germany  to  the  United  States.  That  be, 
on  or  about  the  said  last-mentioned  date,  re- 
ceived a  letter  from  the  deceased,  asking  hln» 
about  his  (deceased's)  sister's  children,  and  Id- 
formlng  him  that  he  (deceased)  was  then  quite 
wealthy,  alone  in  the  world,  and  wanted  aomm 
one  of  his  sister's  children  to  ccnne  to  thia- 
country  to  reside  with  him.  or  near  him.  That 
several  letters  were  exchanged  between  tbeoir 
and  that  the  said  deceased  agreed  with  the 
plaintiff  that  if  the  idalntiff  would  marry,  and 
emigrate  to  the  United  States,  and  settle  with,, 
or  near  him.  and  help  him  as  he  should  ds^ 
sire,  and  treat  him  as  a  person  should  under 
the  circumstances,  the  deceased  would  make 
the  plaintiff  the  sole  heir  to  his  property,  botlk 
real  and  pereonaL  That,  relying  on  these 
promises  and  agreements,  and  pursuant  there- 
to^  he  married  in  Germany,  and  emigrated  to- 
the  United  States  and  to  EJudora,  Kan.,  and 
commenced  to  labor  for  and  Improve  the  prop- 
erty of  the  said  deceased,  and  to  work  for  and 
turn  over  the  proceeds  thereof  to  the  deceased, 
for  nearly  one  year  and  a  half.  That  during- 
that  time  he  cared  for  tbe  deceased,  adminis- 
tering to  hla  wants  and  comforts,  and  per- 
formed all  things  requested  of  him  by  the  de- 
ceased. That  afterwards,  and  at  the  request 
of  the  deceased,  idaintltl  removed  from  the 
residence  ot  the  defendant,  but  continued  to 
act  and  do  as  requested  by  deceased  In  and 
about  the  management  of  his  property,  h<Hne, 
and  interest,  and  continued  to  do  and  perform 
all  the  duties  and  obligations  of  a  son  and* 
child  to  the  deceased  up  to  the  time  of  his 
death,  and  discharged  all  duties  and  require- 
ments of  deceased  to  the  best  of  his  knowledge- 
and  ability;  and  prays  for  Judgment  as  fol- 
lows: "Setting  aside  said  pretended  will,  amt 
that  the  plaintiff  be  decreed  to  be  the  sole 
owner  of  the  prc^rty.  real  and  personal,  own- 
ed by  the  deceased  at  the  time  of  his  death, 
and  for  such  other  and  further  relief  as  may- 
be deemed  equitable  and  proper  In  the  prem- 
ises." Joseph  Borer,  the  executor  ot  said  wlU, 
filed  his  answer,  admitting  the  death  of  Anton 
Feldhofe  at  the  time  stated  in  tbe  petition, 
bis  owD^^ip  of  certain  real  and  personal 
property,  the  presentation  to  and  the  admis- 
sion to  probate  of  an  instrument  purporting  to 
be  the  last  will  and  testament  of  Anton  Feld- 
hofe by  said  probate  court  on  or  about  the 
time  alleged  In  the  petition,  and  that  the  par- 
ties mentioned  In  the  petition  were  named  Id 
said  will  as  legatees;  denying  each  and  every 
other  allegation  and  averment  in  said  petition 
contained,  and  further  alleging  that  on  tbe 
12th  day  of  August,  1890,  he  duly  qualified 
as  executor  of  tbe  will  and  of  the  estate  of  An- 
ton Feldhofe,  deceased;  that  he  has  been  and 
la  now  acting  as  the  legally  constituted  execn- 
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tor  of  tb*  win  and  estate  <rf  atM  decerned. 
No  other  jdeadlnga  were  filed  fai  tbla  acttoo. 
Upon  tbe  lesiies  ttaos  jdned  die  oue  wm  trted- 
to  tbe  court  wlthoot  ■  Jsry. 
Tbft  will  n^ioted  to  to  as  fbUoin: 
"In  tin  naaoe  at  Ood,  I,  Antoa  Peldhof^ 
flf  ttie  town  <jt'  Budom,  In  DookIu  oonn- 
I7,  and  state  of  Kanaaa,  of  tbe  age  of  eer^ 
enty-three  jreacsi  beliv  (rf  eeond  mlDd 
and  memory,  do  make  and  pabUA  and  de- 
clue  tblt  my  last  wlU  and  teatament  In 
llie  mammr  Mlowtnir.  tbat  I»  to  say:  First 
I  give  and  beqneatli  to  CattaCTlae  Roper, 
of  Eindora,  tbe  snm  at  ^C^OOl  Second.  I 
gtre  and  beqneaUi  t&  tbe  Cbnreb  of  tbe  Batj 
Family  of  Bodtwa,  Donglaa  cemrty,  Kansas; 
■to  be  In  tbe  can  ef  Ser.  Hemy  Oerlftdi,  tbe 
mm  of  flOOjOBi  Third.  I  glre  and  beqneath 
ta  Henry  Geriaeti,  for  bis  own  bwHTMoal  tne, 
tbe  sum  of  flMO^  Fonrtb.  I  give  and  be- 
gneatb  to  Btoraard  Brinknam  and  Ebertaardt 
Feldhof*,  both  of  whom  reside  In  3feclenbecfc, 
■ear  Mtfnstw.  of  tbe  prorhiee  ot  Wotpbalia, 
In  Germany,  tbe  balance  of  mr  ivqper^.  botb 
nal  and  pennnal.  to  be  dtrlded  as  folknm: 
One  balf  to  Bernard  Brlnkman,  to  be  divided 
equally  wttb  bla  eousfna;  and  the  other  half 
to  go  to  Eb«faardt  Feldbofe,  and  by  Um  di- 
vided equally  with  bis  conslna.  Ftftb.  I  de- 
sire my  debto.  InchidtBg  the  expenses  of  my 
last  sickness,  shall  be  paid  before  any  dlvteton 
of  the  property  be  made.  In  wtmefla  wnereof, 
I  bare  berennto  caosed  my  name  to  be  attaeb- 
«d  tbl8  «h  d^y  of  Angoat;  1880.  S^natnre: 

tab- 
Anton  X  Feldbofft.    Attest:  H.  H.  Karr. 
mart. 

•The  above  instramoit  was,  at  the  date 
thereof,  stgned,  sealed,  pobUsbed  and  declared 
br  said  Anton  Feldbofe  as  his  last  will  and 
testament  In  the  presmce  of,  and  In  bla  pres- 
ence, and  sabBcrlbed  by  himself  and  tbe  wlt- 
neases  to  the  presence- of  asch  other.  H.  H. 
Karr.  P^er  A.  Haitlg." 

On  tbe  mafgto  Is  written  tbe  following: 
"Stxtb.  I  bai^v  ^^dnt  Jose^  Bwer  mr 
eaBcutor." 

After  the  Introdoctloii  of  the  testhnony  oa 
tbe  part  irf  tbe  plaintiff  tbe  case  was  submit- 
ted to  the  eoOEt  upon  said  testimony  and 
pteadingB,  The  conrt  rendered  Judgment  In 
taror  at  tbe  defendant  Borw,  the  executor, 
and  against  tbe  pftalntlfll 

Like  tbe  defendanto  In  ermr,  from  an  exun- 
laadcm  of  the  petition  In  error,  tbe  pleadings 
to  the  ease,  and  tbe  telef  ot  eonnsri  fbr  plato- 
tltt  to  mat,  we  are  at  a  loss  to  imow  what 
tbe  platotur  rriles  on.  We  were  led  to  be- 
lieve, npon  examination  of  tbe  original  peti- 
tion, that  thlB  was  an  action  to  set  aside  the 
will  of  Anton  Feldbofe  on  tbe  ground  of  his 
unsoundness  of  mind  at  tbe  time  be  executed 
the  same,  and  to  declare  tbe  same  as  void  for 
uncertatoty.  Towards  tbe  dose  ot  said  peti- 
tlcn  the  platotlff  seems  to  ari^  for  a  specific 
perfbnuance  of  a  contract,  and  that  be  be  de- 
ctased  tba  sole  heir  of  tbe  deceased;  but  IB 


bla  brief  ba  ritsBdans  aB  tb»  gro—ds  alleged 
to  the  pettttan.  and  dabns  ttaat  tbe  prlnclpsl 
mat  committed  by  the  trial  eomt  was  in  re- 
fusing to  allow  bis  claim  against  Uw  estMe, 
but  we  have  failed  to  see  where,  by  the  origi- 
nal petition,  any  claim  la  setup  against  tbe  es- 
tate of  Anton  Feldbofe. 

After  a-  canftd  enralnatloB  of  this  record, 
we  base  fkOed.  to  find  aar  zevwdbia  anor.  If 
any  was  coBunltted  It  waa  tn  farar  of  fbe 
plaintiff  below,  and  of  tbis  be  cannot  complain. 
We  tlilnk  there  Is  a  total  failure  of  proof  on 
tbe  part  of  the  pJi^'^tlf^  below  to  cstabUsb  any 
material  ■iiagp*ifin  <»nti*»<»^d  to  his  petltloa. 
Them  1»  not  a-  woid  or  syttaUe  of  testnnony 
as  to  the  mental,  or  even  physical,  condition  of 
tbe  deceased  at  tbe  thne  tbe  win  was  made, 

or  agreement  between  tba  rtwraaart  and  tbe 
pltfatur.  If  wa  vaaaSOm  the  lettsfa  tatn- 
dnced  to  tastlmoay  as  eompetoit  avldence; 
they  da  mat  establish  a  eoataet,  but  leave  it 
enttoaly  at  tbe  apttai  at  the  ptalatlfl  whether 
be  comes  or  not,  and  bla  heirship  cleodjr  de> 
pended  upon  the  treatment  the  deceased  re- 
ceived at  bis  lunda  ^ke  tbe  strongest  lan- 
guage that  can  be  found  to  these  lettna,  vis.: 
"If  yen  want  to  cxone,  yon  have  to  (to  your 
righto  bt  the  bid,  and  I  am  gatag  to  do  tbe 
r^hto  of  a  IMber.  If  yov  treat  like  my  kid. 
yon  shaD  be  my  beir,  but  not  before  I  am 
dead.  I  am  not  going  to  put  off  my  dotbes 
before  I  am  going  to  bed."  Ag/On,  "If  yea 
treat  me,  wblcb  yon  will  have  to  do  wdO. 
r  am  golng-to  treat  rlj^"  "niese-sbow  what 
Feldbofe  agreed  to  do  provided  platotlff  treat- 
ed blm  well.and  tfaia could  only  be  determined 
by  assoelatlon  and  aoqualntonea.  Now,  was 
this  cntiact  carrted  out?  The  tesUimny  of 
Catherine  Snmmers  shows  that  Wilrow  and 
his  wife  wNe  not  wltb  Feldbofis  during  his 
last  richness,  nor  bad  tbey  been  at  Us  boase 
for  six  or  seven  yean  befbre  he  died,  and 
that  plaintiff  went  to  Kuaas  City,  and  tiiat 
before  be  went  there  be  had  nwnd  away 
from  Feldbofe^  That  tbe  d^lHidsiit  txM-  her. 
Just  before  his  death,  tbat  *iie  did  not  lite 
tbe  plalntifll,  Wltaner,  and  dM  not  want  to  give 
him  anytbliv;  said  he  did  net  do  as  be  oogbt 
to,  and  went  away.  He  premised  to  give  blm 
everything  when  be  cfunes  and  stays  with 
him,  but  after  be  come  be  did  talk  to  blm 
hardly,— be  did  not  tolk  ounifi^  and  I  toU 
hfm  to  go;  I  did  not  want  to  have  niy  old  days 
like  tbis;  and  be  told  blm  tbat  at  tbat  time  be 
would  not  give  him  anything,  because  be  did 
not  stay  with  blm."  But,  riioirid  we  adopt  tbe 
theory  of  tbe  plaintiff  to  error,  tbat  this  is 
not  an  actirai  to  set  aside  the  wV^  but  a  dalm 
to  the  whole  estote,— tbat  Is,  to  dedare  blm 
the  sole  beir,— then  he  must  ftitl  to  tbis  actkm, 
toe,  to  recover,  be  must  estoUlsb  the  alleged 
contract.  We  think  the  Judgment  of  the  court 
Is  snstolned  by  the  evidaice,  and  no  error  was 
committed  by  tbe  trial  court  Tbe  Judgment 
will  therefore  be  affirmed.  AH  the  Judges  con- 
cnrring. 
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ATCHISON,  T.  *  B.  F.  E.  OO.  t.  PHBLPS. 

<Coart  of  Appeal*  of  Kansas,  Northern  Dopart- 
meot,  EL  D.    Sept  0.  lUM.) 

Tons — Blbotioit  or  Eimbdics— Implisd  Coh- 
TKACT — Sbt-Off— Whm  Allowed. 

1.  Where  the  plaintiff  has  a  cause  of  acttoo 
•n  a  cmtract,  he  moat  atate  the  contract,  ana 
cannot  proper^  state  hli  canae  of  actkm  without 
■tatiug  the  contract. 

2.  Whenever  one  person  commita  a  wrong  or 
tort  against  the  estate  of  another,  with  the  in- 
tention of  benefltiDf  his  own  estate,  the  law 
wiU,  at  the  dection  of  the  party  Injared,  Implr 
or  presume  a  contract  on  the  part  of  the  wrong- 
doer to  paj  to  the  party  injured  the  full  value 
of  all  benefits  resnltiny  to  such  wrongdoer} 
and,  when  the  injored  party  rieets  t»  waive  the 
tiMl,  his  cause  of  action  msT  be  used  as  a  set- 
off.   Fanson  t.  Unslej,  20  Kan.  235. 

3.  Where  one  person  commitii  a  wrong  or  tort 
afnihist  another,  without  any  intention  of  bene- 
fiting his  own  estate,  and  his  own  estate  is 
not  thereby  benefited,  the  law  will  not  imply  or 
presanie  a  conttact  on  Uie  part  of  the  wronc* 
doer  to  per  for  reanltin*  lunians;  and  such 
cavoe  of  action  cannot  be  used  «■  a  set-oflf. 
Panaoa  t.  Unsl^,  nvra. 

(Syllftbm  by  the  ConrtO 

Error  from  fllstrict  cowt,  JohnaoB  eoantr; 
John  T.  Bnrris,  Jndge. 

Action  l)y  John  C.  Phelps  aj^^nlDBt  the  Ateh^ 
■on,  Topeka  &  Santa  F«  Rallxoad  Oompany 
to  recoTer  damages  tor  failure  to  transport 
cattle.  From  a  judsmeot  for  plaintiff,  de- 
fendlant  brlnsi  cmnr.  On  motion  to  dlnnIsB. 
QraatedL 

O.  J.  Wood  and  A;  A  Hard,  for  plaintiff  In 
error.    Parks  ft  Hamilton,  for  defendant  In 

GTLKBSON,  P.  J.  The  plaintiff,  aa  bis 
catue  of  action,  aUegea  that  "oa  December  20, 
ISeo,  the  defendant,  by  and  throncb  Its  duly- 
authorized  a«ettt,  H.  L.  Phillips,  of  Olathe, 
Kanaas,  agreed  to  fnmiah  a  car  and  carry  over 
tta  line  of  railroad,  from  Elizabeth  station. 
Kan.,  to  Kanaaa  City,  lio..  one  car  of  twrao- 
ty  two  <22)  head,  for  plaintiff,  on  the  nl^t  of 
January  21,  1891.  In  conalderadon  of  which 
tbe  plaintiff  agreed  to  pay  d^cndaat  the  ram 
of  $10;  that,  poTsmnt  to  sncb  contract,  he 
drove  tbe  said  cattte  to  tbe  stock  yards  at 
Elizabeth,  on  defexdast's  railroad,  bat  tbat 
ttie  defendant,  well  knowing  that  plaintiff  In- 
tended to  take  said  cattle  to  market  at  Kan- 
aas City,  Ma,  and  market  them  on  tbe  moni- 
ing  of  Jannary  2.  1881,  in  disregard  of  Its 
agreemait  ao  to  do,  failed,  neglected,  and  re- 
fused to  provide  the  car  for  carrying  said 
cattle,  and  failed,  neglected,  and  refused  to 
carry  said  cattle  to  market  to  Kaosaa  City, 
Ho.,  until  tbe  afternooo  of  January  2,  1891, 
too  late  for  that  day's  market;  that,  by  rea- 
son of  said  failure  by  d^ndant  to  transport 
aald  cattle,  he  was  compelled  to  leave  said 
cattle  In  tbe  itocfc  yards  at  BUtxabeth  for  a 
long  time,  via.  d^rteen  (18)  bom,  whereby 
said  cattle  became  bruised  and  injured,  and 
abnmken  in  weight,  and  greatly  lessened  In 
their  mailtet  Tmlva;  tba^  by  teaaaai  of  wid 


failure,  be  was  put  to  great  loaa  of  time,  and 
caused  great  Inconvenienee  and  trouble,  In 
looking  after  said  stock,  and  marketing  them, 
on  Jannary  3.  1891,  and  expense  In  feeding 
them;  tbat,  by  reason  of  tbe  delay  afoiesald, 
defendant'e  failure  to  transport  aaid  cattle  to 
nujicet  on  the  nliCbt  of  January  1,  1891,  he 
was  uni^  to  maricet  ttiem  until  January  8, 
18ai«  irtien  the  market  price  had  greatly  de- 
dined,  and  be  was  unable  to  get  aa  much  for 
taia  cattle  oo  January  8,  aa  be  could  have  gotp 
ten  on  January  2,  1801,  whereby  be  suffered 
great  loss;  tbat  be  has  been  damaged  In  tbe 
sum  of  880,  for  which  be  asks  Judgment"  The 
defendant  railroad  company  died  asawer  of 
— I<inrt,  general  denial.  And,  "for  a  second 
and  further  defense  and  oounterdaim  against 
said  plaintiff,  tbia  defradant  laya  that  said 
pialntlfl.  at  diveni  times  during  tbe  month  of 
Febrvary,  1881,  ordered,  from  the  agent  of 
said  defendant,  can  to  be  deUvocd  to  hbn 
for  the  purpose  of  loading  and  shipment  over 
the  line  of  d^ndant's  railroad,  which  aald 
cars  were  duly  delivered  at  tbe  station  re- 
quested for  said  purpoaes,  but  tbat  plaintiff 
faHed  to  use  said  cars;  and  this  defendant 
Bays  that  the  cars  so  ordered  by  said  plaintiff 
for  bia  use,  which  he  failed  to  make  use  o^ 
were  maliciously  ordered,  for  the  purpose  of 
damaging  and  Injuring  defendant's  business, 
and  without  any  Intention  to  make  use  of 
the  same  for  the  shipment  of  property  over 
the  defendant's  line  of  railroad;  that,  by  rea- 
son of  aald  wlUfnl  and  malicious  action,  this 
defendant  has  been  damaged  in  the  sum  of 
(125.  For  a  third  and  further  defense  and 
couutercUitm  against  said  plalntitF,  this  de- 
fendant says  that  on  or  about  the  day 

of  March,  1891,  plaintiff  ordered  a  car  to  be 
loaded  with  live  stock  to  be  shipped  over  said 
defendant's  line  of  railroad  upon  one  of  de- 
fendant's regular  freight  trains;  that  said 
[daintlff,  well  luiowlng  the  time  when  said 
freight  train  would  be  ready  to  receive  and 
forward  said  car,  negligently  and  willfully 
delayed  the  loading  of  the  same,  for  the  pur- 
pose of  causing  injury  and  damage  to  said 
def«K]ant,  for  the  period  of  two  hours  after 
tike  time  when  said  freight  train  should  have 
been  permitted  to  continue  its  journey,  there- 
toy  delaying  the  entire  train  for  over  two 
hours,  to  the  damage  of  aald  defendant  la 
the  sum  of  $200."— praying  judgment  In  the 
stun  of  $325  and  costs.  To  the  second  and 
third  counts  of  this  answer,  the  plaintiff  filed 
a  demurrer  upon  the  following  grounds:  First, 
because  there  Is  a  misjoinder  of  causes  of  ac- 
tion In  said  answer;  second,  because  the  al- 
leged causes  of  action  therein  have  not  arisen 
oD  contract,  nor  have  been  ascertained  by 
the  decision  of  the  court;  third,  because  said 
causes  of  actlou  sound  in  tort.  And  also  a  mo- 
tlOQ  to  strike  from  said  answer  the  second 
and  third  counts,  for  tbe  reas(»is:  First,  be- 
cause the  alleged  causea  of  action  therein  set 
out  are  Improper  to  be  set  off  In  this  ac- 
tion; second,  because  the  alleged  causes  of 
action  therein  have  not  arisen  on  said  con- 
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tract,  nor  have  fbey  been  ucertabwd  "b^  th« 
decision  of  any  court  The  demurrer  and  mo- 
tion were  sastained  bj  the  court  bdow.  No 
farther  answer  was  filed.  Trial  bad  before 
court  and  Jmy,  reenltlng  In  a  general  verdict 
for  plaintiff  In  Uie  eum  of  $89.45,  upon  vbich 
judgment  was  rendered.  Defendant  railroad 
company  brings  tbe  case  boe  for  review. 

Gen.  St.  par.  4177  (CIt.  Code,  S  04),  pro- 
Tldea,  among  other  things:  "The  defendant 
may  set  forth  bi  his  answer  as  many  grounds 
of  defense,  coantNdalms,  set-off  and  for  re- 
lief as  he  may  have,  whether  they  be  such  as 
hSTO  been  heretofore  denominated  'legal'  or 
•equitable,'  or  both.  •  •  Oen.  St  par. 
4178  (OlT,  Code,  S  06),  defines  a  counterclaim, 
viz.:  "The  counterclaim  mentioned  In  the 
last  section  must  be  one  existing  in  favor  of  a 
Pendant  and  against  a  plaintiff  between 
whom  a  several  judgment  might  be  had  In  the 
action,  and  arising  out  of  tbe  contract  or 
transaction  set  forth  In  the  petition  as  the 
(oundathm  of  the  plaintiff's  claims;  or  con- 
nected with  the  subject  of  tbe  action."  Gen. 
St  par.  4181  (Civ.  Code,  i  98),  provides:  "A 
set  off  can  only  be  pleaded  In  an  action  found- 
ed on  contract  and  must  be  a  cause  of  action 
arising  ivon  contract  w  ascertained  by  the 
decUon  of  the  court" 

Do  thw  defenses  fall  within  the  pro- 
vl^ons  of  either  of  the  sections  we  have  quot- 
ed? We  think  not  The  plaintiff  sued  on 
contract'  The  defenses  attempted  to  be 
Ivongbt  In  are  other  distinct  separate  trans- 
actions. Nor  is  it  claimed  that  they  arose  out 
of  the  same  transaction  as  the  ^Intlff's 
canse  of  action,  and  how  they  can  be  connect- 
ed with  the  subject  of  the  action  we  are  at  a 
loss  to  understand.  Tbese  defoisea  are 
pleaded  as  torts.  The  gist  of  the  second  de- 
fense Is  undoubtedly  the  "willful  and  malici- 
ous" action  of  plaintiff  l,n  ordering  cars.  The 
third  Is  the  willful  negligence  In  delaying  the 
road;  that,  by  reason  of  such  action,  tbe  dam- 
ages claimed  occurred.  There  Is  no  allegation 
of  tbe  terms  of  any  contract,  nor  of  any  price 
or  consideration;  and  we  cannot  believe  that 
the  learned  counsel  who  framed  these  plead- 
ings had  at  the  time  any  Idea  or  Intention  of 
declaring  upon  a  contract,  or  they  certainly 
would  have  set  forth  Its  terms.  "Where  a 
plaintiff  has  a  cause  of  action  on  contract  he 
must  state  the  contract,  and  cannot  prop- 
erly state  his  cause  of  action  without  stat- 
ing the  contract"  Neither  of  these  defenses 
had  any  connection  with  the  foundation  or 
subject  of  the  plaintiffs  action;  nor  are  they 
causes  of  action  arising  upon  contract,  or 
ascertained  by  the  decision  of  a  court  but 
are  ex  delicto. 

But  It  Is  contended  by  plaintiff  in  error 
"that  the  defendant  could  waive  the  tort  and 
recover  for  the  breach  of  the  contract"  While 
that  Is  true  In  some  cases,  we  do  not  think 
It  ^vllet  to  the  case  at  bar.  It  Is  a  familiar 


rule  ot  law  that  a  promise  may  be  express  •  - 
Implied.  Whenever  a  promise  Is  lnq^led.  and 
the  consideration  Is  snffldoit,  an  action  on 
contract  may  be  maintained.  This  brings  us 
to  tbe  question,  when  Is  a  promise  Implied 
by  law?  "It  Is  a  principle  well  settled  that 
a  promise  Is  not  Implied  against  or  without 
the  consent  of,  the  person  attempted  to  be 
charged  by  It;  and,  when  one  Is  ImiAled,  It  U 
because  the  party  Intended  it  should  be,  or 
because  natural  justice  plainly  requires  It.  In 
consideration  of  some  benefit  received."  Web- 
ster V.  Drlnkwater,  6  Oreoil.  822;  Tlgbt- 
meyer  V.  Mongold,  20  Kan.  90.  And  we  think 
the  test  to  be  applied  In  ordor  to  determine 
whether  the  law  will  Inq^  or  presome  a  con- 
tract from  the  commission  of  a  tort  is:  "Was 
the  tort  or  wrong  committed  against  the  es- 
tate of  another  with  the  intention  on  tbe  part 
ot  the  wrongdoer  of  benefittaig  his  own  es- 
tate, or  was  his  estate  benefited  thereby*?" 
By  what  process  of  reason  can  It  be  held  that 
In  this  action  tbe  plaintiff  Intended  to,  or  did, 
benefit  bis  estate  by  "willfully  and  malicious- 
ly" ordering  cars,  'Vltiiout  any  Intention  of 
making  use  of  them."  or  "negligently  and 
willfully  delaying  loading  the  same."  Tbe 
supreme  court  of  this  state  have  passed  npcm 
the  question  of  waiver  of  tort  in  Fanson  v. 
Llnsley,  20  Kan.  235,  and  have  thus  laid 
down  the  rule  as  to  when  It  can  be  waived: 
"Wherevw  one  parson  commits  a  wrong  or 
tort  against  tbe  estate  <tf  another,  with  the 
Intention  of  benefiting  his  own  estate,  the 
law  will,  at  the  election  of  the  party  injured. 
Imply  or  presume  a  contract  on  tbe  part  of 
tbe  wrongdoer  to  pay  to  tbe  party  injured  the 
full  value  of  all  benefits  resulting  to  such 
wrongdoer,  and,  when  the  injured  party  elects 
to  waive  the  tort  his  cause  of  action  may 
be  used  as  a  set-off;"  and  also  the  rule  when 
it  cannot  be  waived:  "Where  one  person 
commits  a  wrong  or  tort  against  another  with- 
out any  Intenticm  of  benefiting  bis  own  es- 
tate, and  bis  own  estate  is  not  thereby  ben- 
efited, the  law  will  not  imply  or  presume  a 
contract  on  the  part  of  such  wrongdoer  to 
pay  for  the  resulting  damages;  and  such 
cause  of  action  cannot  be  used  as  a  set-off." 
We  perceive  no  error  In  the  action  of  the 
court  In  sustaining  the  demurrer  and  mo- 
tion to  strike  out  tbe  second  and  third  counts 
of  the  answer. 

This  brin^  us  to  tbe  question  presented  by 
defendant  In  error:  With  these  defenses 
stricken  out,  has  this  court  jurtsdiction  to  In- 
quire as  to  error  alleged  to  have  been  com- 
mitted upon  tbe  trial?  This  we  are  compelled 
to  answer  in  tbe  negative.  Tbe  amonnt  in 
controversy  would  be  the  amount  of  the  judg- 
ment rendered  against  defendant  ¥39.45, 
which  is  less  than  tbe  jurisdictional  amount; 
and  it  is  not  shown  by  the  certificate  of  tbe 
trial  judge  that  this  Is  one  of  the  eox^ted 
cases.  All  the  Ju^es  concurring. 
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BLUSH  T.  STATB. 
(Cimrt  of  Appeal!  ot  Kamas,  Northnn  Depart* 
ment,  S.  D.   Sept.  16^  1898.) 

hiMemuAn  CHiLnBm— Sdpfobt— Ditoecb— Er- 
FECT  or  Dbokbb. 

1.  A  ivoiecatioD  for  the  maintenance  and 
■Dfvort  of  an  illeeitimate  child  can  only  be 
maintained  when  the  complainant,  at  the  time 
ttt  the  commencement  of  the  action,  is  an  nn- 
uaiTied  woman.    Gen.  St  1880,  par.  3262. 

2.  Under  mragraphs  4757,  4759.  Gen.  St 
1889,  a  decree  of  diTorcement  does  not  become 
final,  or  operate  a«  a  dissolution  of  the  mar- 
riase  contract,  until  the  ^iration  of  six  months 
from  the  date  of  the  rendition  thereof,  and  the 
parties  thereto  ate  not  single  or  unmarried  per- 
sons until  anch  decree  becomes  final  and  abso- 
Inte;  and  It  is  iocnmbent,  in  an  action  of  this 
kind,  where  the  proaecotiDg  witness  claims  to 
be  unmarried  bj  reason  of  a  decree  of  dlToroe, 
for  lier  to  show  bj  legal  testimonr  that  anch 
decree  had  become  finaL 

(Syllabus  by  the  Court) 

Error  from  district  court,  Shawnee  county; 
Z.  T.  Hazen,  Judge. 

Action  by  the  state  a^Inat  Tan  B.  Blush. 
From  a  Judgment  for  plalntUC,  defendant 
ixiags  error,  Beyersed. 

David  OrermTer,  for  ptalntUE  In  oror.  H. 
G.  Ssffoid,  do.  At^.,  and  A.  H.  Gae^  fbr  the 
State. 

GILKBSON,  P.  J.  Tbte  was  an  acttoa 
bKnght  m  the  name  of  tlie  state  of  Kanaas, 
u  idaintUC,  agabiat  Tan  B.  Blub;  aa  defend- 
ant;, to  compel  Urn  to  make  certain  provisions 
for  tbe  nn^wt  of  an  allesed  Ulesltlmate  child, 
the  patemltT  of  which  waa  imputed  to  him 
by  the  mother  ct  aaU  child,  one  I^nra  A. 
Hunt  Tbe  proeecutlon  was  instituted  before 
A  F.  Gbeesn^,  a  Jostlce  of  tbe  peace  ot  the 
of  Tv^dca,  on  the  16th  day  of  Febmary, 
1803.  There  are  several  errors  assigned.  We 
shall,  however,  consider  one,  as  jxpou  It  this 
case  innat  be  reversed. 

Waa  Lama  Hunt  a  slni^  woman  at  tiie 
time  she  made  this  complaint?  Paragraph 
3252,  Oen.  St.  1889,  ^nrldee:  "When  any 
nnmazrled  woman  who  has  beat  delivered  ctt 
or  Is  pr^nant  with  a  bastard  cbUd.  make  oom- 
jdaint.  •  •  TbiB  section  has  been  cra- 
■traed  by  die  sopreme  court  ot  this  state  to 
mean  that  If  Uie  prosecuting  witness  Is  a  sin- 
gle woman  when  she  commences  the  prasecn- 
tlott,  altfaongb  flbe  may  have  been  married 
when  the  child  was  bom,  the  proceeding  may 
be  prosecuted  by  the  motbw  of  such  ctdld. 
WniettB  Y.  JeflSries,  S  Kan.  470.  Tbe  evidence 
In  tbls  case  sbows  that  at  tbe  time  the  child 
was  born  she  was  a  married  woman.  Does 
not,  thea,  tbe  law  presume,  where  It  is  once 
shown  that  a  marriage  rdatlon  exists,  that  It 
continues,  until  It  Is  proven  to  the  contrary? 
We  think  80,  and  It  Is  Incumbent  upon  the 
ite^te  to  i^ve  every  material  fact  and  element 
necessary  to  constitute  tbe  offense,  before  a 
conviction  can  be  had.  One  ot  the  material 
Cuts  of  this  case  to  be  proven  by  the  state 
was  that  lAura  Hunt,  at  tbe  time  she  made 
this  complaint;  <m  tbe  16tb  day  ot  October, 


1896,  was  a  single  woman.  The  only  testi- 
mony iQKin  this  proposition  Is  that  of  tbe 
prosecotilx  hnaelf,  hi  which  she  aaya  that  at 
the  time  of  the  birth  ahe  was  a  married  wo- 
man, and  then  testifies  aa  follows:  "Who  had 
you  married?  A.  W.  A.  Hunt  Q.  At  tbe  time 
of  the  birth  of  the  child,  how  long  bod  you 
been  married  to  him?  A.  From  the  ivth  of 
October  to  the  9th  of  May  of  the  same  year. 
Q.  19th  of  October?  la  that  correct?  A. 
1892.  Q.  The  chUd  was  bom  March  9,  1892? 
A.  Yes,  sir;  I  was  married  in  1891.  Q.  Yon 
were  married  In  October  before  that?  A.  l^ie 
19tfa  of  October,  1891.  Q.  Prior  to  that  date, 
had  you  been  married?  A.  No,8lr.  Q.  Hadyon 
ever  been  married  prior  to  tbe  time  you  mar* 
ried  Hunt?  A.  Yes,  air;  my  first  husband  waa 
dead.  Q.  What  had  become  of  your  first  hus- 
band? A.  He  was  dead.  Q.  Wben  did  he 
die?  A.  He  died  In  October.  Q.  What  year? 
A.  Two  years  before  that  I  cannot  call  the 
year.  Q.  Two  years  betote  yon  married  Hunt? 
A.  Yes,  sir.  Q.  On  tbe  lOth  day  of  October 
last  And  now  state  whether  you  were  a  mar- 
ried woman,  or  iringle.  A.  Single."  Upon 
croBS-examlnatlon  she  stated:  "Q.  Yon  say 
the  child  was  bom  on  what  day  of  the  month? 
A.  9th  of  March,  1892.  Q.  Ton  sar  at  that 
time  you  were  married  to  Hunt?  A.  Yes,  air. 
Q.  Got  married  October  befioe?  A.  Yes,  air; 
bnt  I  did  not  live  with  him.  Q.  But  you  had 
been  married  to  him  the  October  before?  a. 
I  did  not  live  with  blm  at  alL  Q.  You  was 
married  to  him?  A.  YeB,Bhr.  Q.  Yon  have  so 
stated,  I  believe.  A.  Yea,  air.  Q.  Then  you 
stated  that  In  last  October,  when  you  brought 
this  action,  yon  was  a  single  woman?  A.  Yes, 
air.  Q.  How  did  that  come?  A.  I  obtained 
a  divorce  from  Mr.  Hunt  Q.  Where?  A.  In 
thia  court  Q.  You  obtained  a  divorce  In  Oc- 
tober last?  A.  Yes,  sir.  Q.  Do  yon  remem- 
ber tbe  day  In  October  It  was  granted?  A. 
No,  sir;  I  do  not  exactly.  Q.  The  16th?  A. 
I  do  not  remember  the  date.  Q.  What  Is  your 
best  Impression  aa  to  the  date?  I  see  this  Is 
filed  October  16tb.  A.  I  think  It  was  near 
that  Q.  It  waa  about  ther^  was  It  before 
you  filed  this,  that  you  got  your  divorce  here? 
A.  Yes,  sir;  a  tew  days,  I  suppose.  I  can- 
not state  just  exactly.  Q.  What  la  yonr  best 
recollection?  A.  I  will  .tell  you  as  near  as  I 
know.  I  cannot  tell  you.  I  know  I  got  tbe 
divorce  somewhere  near  the  middle  of  October. 
Q.  That  is,  you  got  your  divorce?  A.  Yes, 
sir.  Q.  You  know  It  was  in  the  numth  of 
October?   A.  Yes,  air." 

Paragraph  4757  (being  section  047  of  the 
Civil  Code)  reads  as  follows:  "A  divorce 
granted  at  the  Instance  of  one  party  aball 
operate  aa  a  dlasolution  of  the  marriage  con' 
tract  aa  to  both,  and  shall  be  a  bar  to  any 
claim  of  tbe  party  for  whose  fault  It  was 
granted.  In  or  to  the  property  of  the  other, 
except  In  case  where  actual  fraud  shall  have 
been  committed  by  or  on  behalf  of  the  sue- 
cesBful  party.  Every  judgment  of  divorce- 
ment granted  by  a  district  court  shall  be  final 
and  conclusive,  unless  ai^jiealed  from  within 
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tbm  tbne  and  tn  the  manner  hexeln  paxjvWwL 
A  party  ttfainng  to  appeal  from  a  Judgmenf 
of  divorcement  granted  mast  within  tea  dayi 
after  Buch  Jnd^nent  la  rendered,  file  a  wilttai 
notice  In  the  office  of  the  detk  of  mch  conrt, 
duly  ottltl^  In  SDch  action,  stating  tint  It  Is 
the  Intention  of  ancta  part;  to  appeal  from  ancli 
Judgment;  and  mUeaa  such  notice  be  flledt 
DO  appeal  ahall  be  bad  or  taken  In  each  cause; 
if  notice  be  filed  as  aftneeaid.  the  par^  filing 
the  same  may  commence  a  proceeding  in  error 
for  the  reveraal  or  modification  of  snch  jndg- 
mept  at  any  time  within  fomr  months  from  the 
<latt;  of  the  decree  appealed  tram,  and  not 
tliereafter.  But  whether  a  notice  be  filed  as 
herein  pmrlded  or  not,  or  whether  proceed- 
Ings  In  error  be  commenced  as  herein  provid- 
ed, or  not.  It  shall  be  onlawfal  for  either  party 
ta  such  divorce  suit,  to  marry  any  otiier  per- 
«m  within  six  months  from  the  date  of  the 
-decree  of  divorcement,  and  If  nottee  be  filed 
and  proceeding  In  «Tor  be  commenced  as 
hereinbefore  provided,  then  It  shall  be  on  law- 
ful for  either  party  to  each  cause  to  marry 
any  other  person  until  the  expiration  of  thirty 
4aya  from  the  date  on  which  final  Judgment 
shall  be  rendered  by  an  appellate  court  hi 
mach  appeal.  And  every  person  marrying  con- 
trary to  the  provlelona  of  this  section  shall  be 
deemed  guilty  of  bigamy  and  such  marriage 
shall  be  absolutely  void."  Paragraph  4759 
<sfectlon  647b,  Civ,  Code)  provides:  "Every  de- 
•cree  of  divorce  sball  recite  the  day  and  date 
when  the  Judgment  was  rendered  In  the  cause 
and  that  the  decree  does  not  becmne  aiMolute 
and  take  effect  until  the  expiration  of  six 
months  from  said  time."  Conceding  that  her 
testimony  was  sufficient  to  establish  the  fact 
that  she  had  obtained  a  decree  of  divorce,  it 
la  clearly  bImwd  by  the  testimony  that  within 
two  or  three  days  after  it  was  granted  she 
commenced  this  action.  She  says  that  she  was 
divorced  in  the  middle  of  October.  Now,  giv- 
ing all  the  latitude  that  is  possible  to  be  given 
to  what  Is  meant  by  the  term  "about  the  mid- 
die  of  October,"  It  would  only  include  a  range 
from  the  10th  to  the  20th  of  the  month.  Either 
-of  these  dates  would  constitute  the  mlddfe  of 
the  month.  But  it  must,  from  her  testimony, 
have  been  prior  to  the  16th,  and,  at  the  ut- 
most limit,  not  over  six  days  before  she  In- 
«tituted  this  action.  But  did  the  mere  de- 
cree of  divorce  make  her  a  single  woman? 
We  think  not.  Our  statute  expressly  declares 
that  the  decree  does  not  become  absolute,  or 
take  effect,  until  the  expiration  of  six  months 
from  the  date  of  Its  rendition.  It  not  only 
makes  it  unlawful  for  the  parties  to  marry 
during  that  time,  but  declares  that  a  mar- 
riage 80  contracted  shall  be  absolutely  void. 
During  that  six  months,  therefore,  neither  of 
the  parties  to  the  decree  of  divorce  are  unmar- 
ried persons.  As  we  have  said,  neither  of 
them  could  contract  marriage  within  that 
time,  and  If  they  did  the  marriage  would  be 
▼old,  and  In  the  eye  of  the  law  they  are 
«tlll  married.  TTie  decree  Is  not  absolute 
at  the  time  of  Its  rendltton.   It  Is  mwely  a 


decree  nM,  snt^ect  to  the  future  order  <tf  the 
court,  and  to  be  affected  by  contingencies  that 
might  ftrlse  within  the  six  montiuL  And  it 
has  been  held  by  ooorts  ot  high  repntatlmi 
that  until  the  decree  is  absolute  the  maz^ 
riage  is'  hi  full  force.  6  Am.  ft  Eng.  Enc  Law, 
p.  838:  Wales  v.  Wales,  119  Mass.  86.  And 
the  supreme  coort  of  this  state  (Wllhlte  v. 
Wilhlte,  41  Kan.  151,  21  Pac.  174)  has  adopt- 
ed this  doctrine,  and  held  In  that  case,  In  con- 
stmlug  the  Oregon  statute  (Hill's  Ann.  Lews, 
i  &08),  which  proTides:  "A  decree  declar- 
ing a  marriage  void  shall  have  the  effect  to 
terminate  soch  marriage  ai  to  bo0i  partlea, 
except  that  neither  party  shall  be  capable  of 
contracting  marriage  with  a  third  peison,  and 
If  he,  or  she,  does  so  cmitract,  shall  be  liable 
tberefcw  as  If  such  decree  had  not  been  giTen. 
until  the  suit  has  been  beard  and  detomlned 
on  appeal,  and  If  no  vppeal  be  taken,  the  ex- 
piration of  the  period  allowed  by  Uiis  Code 
to  take  snch  appeal,"— that  under  tiiat  law  a 
decree  of  divorce  does  not  absolately  termi- 
nate the  nmxTlage  relation,  nor  entir^  free 
the  parties  from  Ha  obligation  and  UaUIlty, 
until  the  expiration  of  the  time  allowed  In 
which  to  take  appeal.  The  aame  constraethm 
bad  been  t^yat  to  a  similar  statnte  in  the 
then  territory  of  Washington,  In  the  case  of 
Smith  T.  Fife,  30  Pac.  1059.  Thta  court.  In 
passing  upon  a  abnllar  question  (Conn  v. 
Conn,  2  Kan.  App.  419,  42  Pac  1008),  heU 
that  a  marries  contracted  within  six  montbi 
under  the  law  of  marriage  and  divorce,  as  tt 
stood  In  1881,  waa  vafid,  but  placed  it  upon 
the  ground  that  the  Code  of  1881,  unlike  the 
statutes  of  Oregon  and  Wtehingtoo,  simply 
declared  that  It  should  be  unlawful  for 
ther  party  to  marry  within  six  uMmths  aft« 
the  decree,  and  did  not  make  the  parties  In- 
capable of  contracting,  nor  declare  a  mar- 
riage so  solemnized  void;  and  Judge  Claife, 
in  rendering  the  decision  OH  the  court  in  that 
case,  makes  this  distinction  very  dear,  and 
very  plainly  intimates  that  If  the  law  gov- 
erning that  case  bad  eentalned  tlie  provisions 
whlf^i  It  now  contains  the  decision  would  have 
been  different.  In  q>eaking  of  the  ooostmc- 
tlon  given  to  the  statute  in  1881,  be  says: 
"This  construetton  seems  to  be  in  accord  witli 
the  views  ot  the  legisiatore  when,  in  1889.  the 
law  was  amended  so  as  to  make  aMomtdy 
void  a  mamage  1^  either  party  to  a  divorce 
suit  before  the  expiration  of  six  months  from 
the  rendition  of  the  decree,  and  during  the 
penden<T  of  proceeding  In  error."  We  think 
that  the  proeeentiDg  witness  at  the  time  at 
the  commencement  of  this  prosecution  was 
undoubtedly  a  married  woman.  This  being 
the  case,  she  cannot  maintain  the  prosecotton, 
and,  upon  her  own  showing,  she  had  simply 
obtained  a  decree  which  bad  not  beonne  ab- 
solute,— h^d  not  yet  taken  effect. 

It  Is  contended  by  the  defendant  In  error 
that  this  decree  of  divorce,  and  in  fact  every 
decree  of  divorce,  becomes  final  within  10 
days  after  Its  rendition,  under  that  portion  ot 
the  section  which  reads:  "Every  judgment 
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erf  dlToreemeDt  grsated  hy  m  district  court 
■hall  be  &ml  and  conehKiTe  nnleaa  appealed 
frocn  wltblD  tbe  time  and  In  the  manner  hen- 
la  proTlded."  Tke  time  and  manner  prarlfted 
la  filing-  a  notice  witlite  10  days  after  aocto 
indgmeot  We  can  not  agree  wttb  tbem  npea 
this  coaatraetloa  of  the-  atatnte,  and,  enn  tf 
we  did,  tke  state  fUled  to  prove  In  tbia  case 
tbat  tke  30  d«TS  had  erpfared.  Aad,  aa  we 
haTe  said,  goring  tbe  greatest  ktltnde  that 
could  poflslblf  be  glren,  the  decree  had  not 
been  ratered  over  6  days  prior  to  tbe  iltng 
of  thla  oompUtait,  so  that  aoder  tb^  co&ten- 
Uon  the  decree  was  not  final  We  think,  for 
thet  reasons  given,  tbe  Judgment  In  this  case 
shonid  be  reversed,  and  tbe  cause  remanded, 
with  iBstnictlQca  te  disrates  tbe  pw— tatton 
and  discbarfB  Oe  deCudant.  All  ipik  ludsai 

CODCmTillg, 


irniOM  PAa  BT.  CO.  T.  MAHAFFT. 

(Onrt  9t  Amieels  vt  Kanssa.  Nffitbens  Impart* 
meat,  B.  D.    SepL  9^  1896.) 

RAUJtOADS — Actios  bt  SImplotb  fom  Iwch^^b — 

NBQUSBKCI— EVLDBSCS. 

1.  KegUgence  Is  not  to  be  presamed,  bat  mast 
be  prevent  and  when  the  evidence  io  an  aetion 
for  damages  against  a  railroad  company,  nndev 
paragrapb  1251.  Gen.  St.  1888,  shows  that  tbe 
vavk^e  chafed  with  betng  negUgovt  ezer- 
ciaed  towards  the  lajmed  etnptey*  the  care  and 
diligence  wbicb  a  pradcnt  penon  wonld  ordios- 
rUy  exercise  under  like  cbormatatices,  no  11a- 
Ulity  is  established  against  the  oDmpairr. 

2.  Under  the  facts  hi  tbk  case,  htld.  that  the 
railroad  compnny  is  cot  liable  for  daoMgEa  on 
aecoont  ot  the  acddeot 

(SyBahaa  by  the  Court.) 

Error  from  district  eovrt,  Wyandotte 
county;  H.  L.  Alden,  Judge. 

Actkn  by  WiUlam  Mabaffy  agslnet  tb» 
Union  Pacifle  Hallway  Company.  Fran  a 
judgment  for  plalolJI^  defendant  brings  a- 
Tor.  Beversed. 

A.  li.  WUUajBS  aad  N.  H.  LoomlB,  tar  plaln- 
tur  In  error.  J.  W.  Jmklns,  for  defendant  In 
euHir. 

GTUamOU,  P.  J.  On  Jidy  1.6^  3890,  70- 
Item  Mabaffy,  a  boiler  maker,  and  Charles 
K.  Prlnoe.  bis  helper,  were  In  tbe  employ  of 
tte  pialnaff  tn  mmr,  and  on  saM  date  were 
attempting  to  remove  tbe  bottom  oat  of  tbe 
flxe  boK  off  ■  locomotive,  which  was  standing 
In  a  nmnttMoae  of  said  company.  To  do  so, 
It  waa  neceasBiT  ftnr  them  to  go  Into  the  pit 
over  wUcb  tke  loeomotlTe  was  standing. 
Having  ottered  the  pl^  they  each  took  hold 
of  oi^oslte  «Mli  of  tbe  grate,  to  remove  It 
Prince  at  tiite  time  was  looking  np.  and,  as 
xhfy  were  getting  It  oat  of  the  soctet,  some 
aslwa  twta  above  fell  Into  his  ^ee,  canstng- 
blBi  to  let  go  of  hto  end  of  tiie  grate.  He 
gare  no  warning  of  tals  InteDtion  to  drop  the 
grate,  wtalch  wdghs  from  7S  to  100  pomds. 
Maliafly.  not  knowing  what  had  happened  to 
Pitaei;  hM  Cast  to  Ua  end,  and  thereto  n- 


celved  a  sprmin  of  the  right  wrist  To  recov- 
er for  tbe  In^ry  so  sustained,  this  action 
was  brought,  under  paragraph  1261,  Gen.  St 
188>.  The  petition  aQeges  that  plaintiff  and 
Cbarlcs  fl.  Prhice  were  emi^c^fis  of  and 
werUog  for  and  under  tbe  direction  of  de- 
fendant in  tts  shops,  and  whOe  so  engaged, 
and  as  par*  of  thefr  ctatfes  therein,  they  were 
removing  a  grate  fron  an  engine;  and  tbat 
Prince  aegHgeatKy  jerked  and  tvrlsted  said 
grate,  and  let  It  fa'U,  wKhont  caving  any  no- 
tice to  plalnttff,  and  thereby  twisted,  wrench- 
ed, sprained,  and  sever^  hart  ptalntlff*8 
wrist,  rendering  bin  miable  to  worii,  and 
permanently  dfeabltag  trim. 

Upon  tbe  trial  of  this  caaeev  tbe  jwry  return- 
ed 17  special  findings,  very  tew  ot  whidi 
have  any  bearing  apoo  tfte  qoeetlon  raised  by 
the  plalntW  In  error,  viz.  that  tbe  teatlmony 
did  not  show  any  negligence  on  tbe  part  of 
Prince;  In  oth^*  werds,  ^t  It  did  show  con- 
rtuerively  that  the  Injury  wae  the  result  of  an 
anavoldaUe  acddoit  We  thkA  tbe  conten- 
tloa  of  the  ptalatlff  In  error  Is  vrell  founded. 
There  te  but  little  testlmoDy  upon  the  facts 
as  to  this  Injury,  But  two  witnesaea  knew, 
or  cenld  know,  anytblag  about  tt— tbe  plain- 
tiff aad  hie  co-employ*,  Prince;  and  tbetr 
testlmoBy,  when  carefol^  examined,  does  not 
conflict.  While  they  have  not  ez|H%BBed 
themselves  In  predsely  the  same  terms,  nor 
□sed  similar  language  to  convey  their  Ideas, 
yvt  th^  ocplanatlMi  of  tlrfs  transaction  Is 
Btrfklngly  similar.  The  testimony  of  the 
pialntffF  la:  **!  had  boU  of  tbe  grate,  and.  In 
order  to  get  It  out,  one  end  has  to  be  lifted  op 
fiTst,  and  the  other  end  lowered  down  be- 
low tbe  bar.  Prince  had  b(dd  of  tbe  other 
md.  We  were  In  a  atoi^tng  position.  Wo 
could  not  stand  np  straight  and  take  tbe 
grate  out,  btit  was  bent  over.  We  had  Just 
lowered  It  bdow  the  bar  when,  aa  be  claim- 
ed, and  so  told  me  at  the  time,  that  some 
ashes  fell  Into  bis  eyea  He  gave  It  a  throw, 
tbat  way,  and  let  It  fall  out  of  Ms  bands.  X 
bad  my  end  out  of  the  slot  on  wMch  It  mas. 
We  bad  lowered  both  ends  out.  Prince^  end 
came  out  first,  and  mine  almost  tiie  same 
time.  He  gave  It  a  twist,  and  threw  It  that 
way,  and  It  fell  out  of  his  hands.  Jnst  before 
It  was  taken  down,  before  he  let  ft  drop,  bo 
was  looking  np.  He  got  aome  ashes  In  bis 
c^es.'  That  la  what  he  said  at  tbe  time.  Tbat 
is  what  he  told  me.  He  gave  a  kind  of  a 
jerk  at  the  time,  and  let  It  fftlL  That  Is  the 
wuy  I  ODdcTstood  at  the  time  as  to  bow  It 
happened.  He  gave  a  wrench  over,  and  the 
grate  fell  out  of  his  bands."  Prince  testifies 
as  ftiUows:  **!  am  the  man  that  was  helping 
Mahafl^  take  thla  grate  ont  of  tbe  locomo- 
tive. Mr.  Blahatry  had  one  end  of  the  grate, 
and  Z  had  the  other.  We  were  under  the  en- 
gine, and  bad  to  work  rtttlng  down,— sitting 
on  the  Bide  of  the  pan.  When  we  were  get- 
ting It  out  of  the  socket  tiiat  fits  In  the  bars, 
I  was  looking  up,  and  dirt  fell  in  my  eyes.  I 
gave  the  bar  a  kind  of  let-go,  and  It  fen  from 
my  baada.  I  think  there  was  a  bandfal  of 
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asbes,  and  fell  In  my  eyes.  I  do  not  know. 
It  feU  rleht  Into  my  eyes.  Tbe  eye  got  full. 
It  caused  me  pain  in  the  eye.  It  fielt  to  me 
as  U  needles  were  put  In  my  eyes.  Tbe  dirt 
falling  In  thoe  was  sbarji,  and  cot  and  adied. 
It  caused  me  to  let  go  my  bold  <m  the  giate. 
That  Is  tbe  only  reason  (or  me  letting  go. 
When  I  let  go,  the  grate  turned  from  me.  I 
lost  my  bold  of  It,  I  let  go  Immediately  as 
soon  as  tbe  ashes  fell  in  my  eyes.  I  cannot 
say  that  I  threw  it.  I  Buppose  yon  might 
call  it  'shoYlng  away.'  I  did  not  give  Ma- 
haffy  any  warning.  I  had  no  time  to  give 
warning  myself.  I  could  not  help  It  Tbe 
dirt  came  into  my  eyes,  and  made  me  loose 
my  hold  on  the  grate.  I  did  not  know  I  was 
going  to  do  It  It  occurred  so  suddenly,  I 
did  not  have  time  to  give  any  notice  or  warn- 
ing." This  Is  all  the  testimony  bearing  upon 
this  subject. 

"An  act  which  InvolTes  none  of  the  ele- 
ments of  negligence  or  Intentional  wrong  Is 
always  considered  an  accident  No  person  can 
be  held  responsible  for  an  anseen  accident 
which  Incldently  occurs  while  be  is  'in  the 
rightful  and  proper  exercise  of  bis  lawful 
business."  Tbe  act  of  Prince  in  letting  go 
of  this  bar  would  not  have  occurred  had  it 
not  been  for  the  ashes  falling  in  his  eyes, 
and  the  Jury  so  found;  and,  under  the  cir- 
cumstances, bis  actions  were  but  tbe  natural 
and  usual  acts  of  any  person  acting  under 
similar  circumstances;  and,  in  Judging  of  tbe 
care  that  he  was  required  to  use,  allowance 
should  be  made  for  the  circumstances  of  the 
case,  and,  If  they  were  committed  suddenly, 
he  would  be  excusable  for  omitting  some 
precaution,  or  even  in  making  an  unwise 
choice  under  these  influences.  Of  course,  be 
was  under  obligations  not  to  Injure  MabafFy 
if  he  could  avoid  It  We  are  all  under  such 
an  obligation  one  to  another,  but  being  under 
such  an  obligation  does  not  render  us  liable 
for  accidents  which  we  did  not  contemplate, 
and  which  we  could  not  avoid.  What  duty 
did  Prince  fall  to  perform?  What  obligation 
was  he  under  which  be  disregarded?  We 
have  failed  to  discover  any.  We  think  be 
exercised  towards  tbe  Injured  employ^  that 
degree  of  care  and  dihgence  which  a  prudent 
person  would  ordinarily  exercise  under  like 
circumstances,  and  we  think  the  testimony  In 
this  case  shows  conclusively  that  the  falling  of 
the  ashes  in  Prince's  eyes  caused  him  to  give 
an  involuntary  start  and  relax  his  hold  on 
tbe  grate.  Th^t  what  constitutes  negligence 
In  a  particular  case  is  generally  a  question 
for  the  Jury,  and  not  for  the  court  is  un- 
doubtedly true;  but,  when  there  is  no  con- 
flict in  the  testimony  offered,  the  question  of 
negligence  becomes  a  question  of  law,  and 
this  Is  especially  true  when  there  can  be 
but  one  deduction  drawn  from  tbe  testimony. 
Negligence  Is  not  to  be  found  without  evl- 
dence.  There  Is  always  a  presumption 
against  It  and  therefore  tbe  plaintiff  who  as- 
serts It  must  adduce  proof  that  the  party 
charged  therewith  did  not  use  ordinary  car& 


At  least,  taking  tbe  tesUmuiy  aa  m  wlu^e, 
some  wmnt  of  ordinary  care  must  Appenr  to 
sustain  a  recovery.  The  testimony  In  this 
eaae  lUls  to  show  any  negligence  upon  the 
port  of  tbe  co-employ6,  and.  on  the  other 
hand,  omclusirdy  shows  that  tbe  Injury  Is 
tbe  result  of  an  accident  and  that  tbe  de- 
fendant  betow  Is  responsible  there/or.  The 
verdict  Is  not  anstalned  sufficient  evidence, 
and  is  contruy  to  law.  The  Judgment  there- 
fore, will  be  rerersed,  and  tbe  cause  remanded 
for  furtb^  proceedings  in  accordance  wltb 
this  opinion.  All  tbe  Judges  concurring. 


KANSAS  CITT  INV.  CO.  v.  FUI/TON. 
(Oonrt  of  Appealfl  of  Kansat,  Northern  Depart- 

meat  K-  D.    Sept  9,  1886.) 
Limitations— RuKKiNo  in  Favob  op  Trustbb— 
Adtbrsb  PoasBsaiox— Bona  Fidb  Mobtqaobb. 

1.  When  oae  person  holds  the  legal  title  to 
real  estate  as  trustee  fw  one  who  Ib  the  eqoita- 
ble  owner,  the  BtatutB  of  limitationB  will  not 
run,  as  between  them,  antil  there  ia  a  renun- 
ciation of  the  trust  or  mitll  the  party  holding 
the  legal  title  by  some  act  or  declaration  aa- 
sert«  a  claim  adverse  to  the  real  owner. 

2.  Open,  DotorioQB,  ezdusive  possession  ot 
real  estate  Is  notice  to  the  world  of  whatev^  ti- 
tle or  IntereBt  the  person  so  in  posaesaion  may 
have  therein. 

3.  The  defendant  In  this  action  being  in  tiie 
actual,  open,  uotoriooa,  and  exclusive  poasesston 
of  the  real  estate  in  controTersy  at  the  time 
the  plalntifTs  mortgage  was  executed,  and  when 
the  plaintiff  ticquired  the  same,  the  nuntgage 
was  taken  and  la  held  subject  and  Intaiot  to 
the  title  of  the  defendant 

(SyUabua  by  the  Court.) 

Error  from  district  court  Wyandotte  coun- 
ty; N.  H.  Loomis,  Judge  pro  tern. 

Action  by  tbe  Kansas  City  Investment  Com- 
pany against  Mary  J.  Fulton  and  others. 
From  a  Judgment  in  ta.Yos  of  defendant  Fnl- 
ton,  plaintiff  brings  error.  Affirmed. 

Cook  A  Gassett,  for  plaintiff  in  error.  Mc- 
Orew.  Watson  ft  Watatm,  Hiale  ft  Flf^  and 
J.  S.  Olbson,  for  defendant  in  error. 

GILKESON,  P.  J.  On  the  6tb  day  of  De- 
cember, 1853,  the  defendant  in  error,  Mary  J. 
Fulton,  was  married  to  one  William  J.  Ful- 
ton; and  at  the  time  of  the  marriage  sbe  was 
tbe  owner  of  some  property,  William  J.  Ful- 
ton being  Insolvent.  From  time  to  time  the 
defendant  in  error  received  money  from  her 
relatives,  amounting  to  quite  a  sum;  and  in 
December,  18G6,  the  said  William  J.  Fulton, 
husband  of  the  defendant  in  error,  having 
this  money  In  his  possession,  purchased  cer- 
tain real  estate  (it  being  the  property  In  con- 
troversy in  this  action)  of  Isabelle  S.  Clem- 
ents, It  being  understood  and  agreed  that  the 
title  should  be  taken  in  the  name  of  Mary  J. 
Fulton.  This  was  not  done,  and  the  deed 
was  taken  In  the  name  of  W.  J.  Fulton.  In 
1881  W.  J.  Fulton  procured  a  divorce  from 
bis  wife  Mary  J.  In  1885  Mary  J.  Fulton 
to<A  possession  of  this  property,  and  has 
held  the  same  ever  since.   In  1886  William 
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J.  Fulton  and  hla  tben  wife,  Eliza,  sold  and 
conveyed  this  property  to  Caroline  Mllotte; 
and  on  the  day  of  said  sale  Mllotte  and  ber 
hosband  execoted  a  mortgage  on  this  prop- 
erty to  Garrard  Chestnut  and  R.  T.  Dam^ 
A  Co.,  both  of  the  state  of  Missouri.  These 
notes  were,  by  Chestnut  and  Darnell,  in- 
dorsed to  one  Mrs.  Clara  P.  Bnckner  or  or- 
der, and  by  her  indorsed  to  A.  C.  Buckner  or 
order,  without  recourse.  In  July,  1888,  A.  C. 
Bnckner  indorsed  them  to  the  Kansas  Cfty 
Investment  Company,  the  plaintiff  in  this  ac- 
tion, or  order,  without  recourse.  In  April, 
1889,  the  co^efendants  of  Mary  J.  Fulton  in 
this  action  brought  suit  against  her  for  the 
recovery  of  this  property;  and  Judgment  was 
rendered  therein  on  October  7,  1889,  against 
them,  in  favor  of  said  Mary  J.  Fulton.  It  also 
appears  from  the  record  that  William  J.  Ful- 
ton, Oarrard  Chestnut,  and  R.  T.  Darnell 
&  Co.  were  and  are  nonresidents  of  the  state 
of  Kansas,  and  that  the  plalntlft  In  this  ac- 
tion is  a  Missouri  corporation.  On  the  2Sth 
of  Jannaiy,  1888,  the  plaintUf  In  »Tor  brought 
an  action  to  foreclose  this  mortgage  against 
Alphonso  Mllotte,  the  husband,  and  others, 
the  heirs  of  Caroline  Mllotte,  deceased,  mak- 
ing Maiy  3.  Fulton  a  defendant  therein. 
There  was  no  contest  between  the  plaintiff 
In  error  and  any  of  the  defendants,  ^cept 
Mary  J.  Fulton,  who  alleged,  as  her  defense, 
that  she  was  at  the  time  of  the  commence- 
ment of  this  action,  and  tor  a  long  time  prior 
to  the  30th  of  March,  1888,  bad  been,  the 
eqnitable  owner  of,  and  In  the  oi>en  and  noto- 
rious possesslcm  of,  aU  the  real  estate  In  said 
petltlMi  described,  and  that  if  ever  said  notra 
and  mortgage  were  given,  made,  and  executed, 
they  were  ^ven,  made,  and  executed  sub- 
ject to  her  rights  In  said  property,  and  that 
at  tlie  time  of  taking  the  same  the  payees 
and  grantees  thereto  had  notice  of  ber  occu- 
pancy and  title,  and  took  the  same  subject 
thereto;  and  also  set  out  the  proceedings 
bad  between  ber  and  her  co-defendants  in 
the  sapidemental  answer  filed  herein.  To 
this  plaintiff  In  oror  filed  a  reply  admitting 
that  the  judgment  referred  to  was  rendered, 
and  farther  alleging  that  the  defendant  Mary 
Fulton  during  the  month  of  August,  18S0, 
had  notice  and  knowledge  that  the  title  to 
the  land  was  taken  in  the  name  of  William 
J.  Pulton,  her  former  husband,  when  he  pur- 
chased It,  and  that  she  took  no  action  to  ea- 
force  ber  equitable  title  or  estate  until  the 
fall  of  1885,  when  she  took  possession  of  the 
land  witbout  his  knowledge  or  consent,  and 
has  since  remained  In  possession  without  his 
or  his  grantor's  consent,  and,  further,  that 
ber  cause  of  action  accrued  more  than  five 
years  prior  to  the  time  she  so  took  possession 
of  said  land.  The  case  was  tried  to  the 
court,  and  special  findings  ot  fact  and  cm- 
elusions  of  Iftw  were  made  by  the  court,  as 

foUoWB- 

"Plndlngs  of  Fact  (1)  I  find  that  the  prop- 
erty In  <inestt(m  was  purchased  by  William  J. 
Pnltoii  OD  or  about  the  81st  daj  ot  December, 


1866,  with  funds  belonging  to  the  defendant 
Mary  J.  Fulton,  then  wife  of  WlUlam  J.  Ful- 
ttm,  and  that  said  William  J.  Fulton  promised 
said  Mary  J.  Fulton  to  take  tiie  title  of  said 
property  in  her  name,  at  the  time  It  was  pur- 
chased. (2)  I  further  find  that,  without  the 
knowledge  or  consent  of  his  wife,  said  Wil- 
liam J.  Fulton  took  the  title  of  said  property 
in  his  own  name,  and  that  said  Mary  J.  Ful- 
ton supposed  the  title  of  the  property  to  be 
in  her  name  until  some  time  In  August,  ISSO. 

(3)  I  further  find  that  said  WlUiam  J.  Ful- 
ton was  divorced  from  said  Maiy  J.  Fulton 
upon  or  about  the  31st  day  of  March,  1881. 
<4)  I  find  that  said  Mary  3.  Fulton  took  no 
stens  to  assert  her  rights  to  said  property  un- 
til some  time  in  the  fall  of  1885,  when  she 
took  possessicm  of  said  property,  and  has 
been  In  the  open  and  visible  possession  of 
ttae  same  ever  since.  (S)  I  further  find  tha:t 
said  William  J.  FnltMi  and  wife  conveyed 
said  property  to  said  Carcdlne  MUotte  upon 
the  SOth  day  of  March,  1886,  and  that  said 
Caroline  Mllotte  and  husband  thereafter  gave 
the  mortgage  sued  upon  herein.  (6)  I  fur- 
ther find  that  there  is  due  to  the  plaintiff 
from  defendant  Alphonse  Mllotte,  personally, 
and  John  Gibson  as  administrator  of  Caroline 
Mllotte,  deceased,  the  sum  of  $588.92,  beai^ 
lug  interest  at  tbe  rate  of  ^ht  per  centum 
per  annum,  and  ite  coste  herein  expended, 
and  that  the  conditions  of  Its  mortgage  have 
been  bn^en.  (7)  I  further  find  that  the  de- 
fendant Mary  J.  Fulton  was  Informed  in  the 
month  of  August,  A.  D.  1880,  that  the  title 
to  the  prt^rty  was  in  tbe  name  of  Wm.  J. 
Fulton,  and  that  she  took  no  steps,  as  above 
found,  to  assert  ber  right  in  said  property 
until  some  time  In  the  fall  of  A.  D.  1886,  when 
she  took  actual  possesion  of  tbe  same,  and 
that  during  said  period  she  was  under  no 
legal  disability  from  asserting  ber  said  righte. 
<8)  I  further  find  that  the  plaintiff  did  not 
appear  in,  and  was  not  a  party  to,  the  suit 
of  Alphonse  Mllotte  et  aL  v.  Mary  J.  B*ulton, 
as  alleged  In  the  answer  of  said  FultMi  filed 
In  this  cause,  and  Is  not  estopped  by  the  pro- 
ceedings in  said  cause. 

"Conclusions  of  Law.  (1)  That,  at  the 
date  of  said  conveyance  from  William  J.  Ful- 
ton to  Caroline  Mllotte,  said  Mary  J.  Fulton 
had  the  equitable  title  to  said  property,  and 
that  said  equitable  title  was  paramount  to 
the  legal  title  of  said  WUllam  J.  Fulton.  (2) 
That  the  plaintiff  was  ctaaiged  with  notice 
of  the  possession  of  said  premises  by  said 
Mary  J.  FuUon  at  the  time  It  obtained  the 
mortgage  upon  the  same.  (3)  That  the  plain- 
tiff take,  so  far  as  tbe  defendant  Mary  J. 
Fulton  is  concerned,  nanght  by  this  suit,  and 
that  she  have  and  recover  her  costs  herein. 

(4)  That  the  plaintiff  is  entitled  to  recover 
of  and  from  the  defendant  Alphonse  MUotte 
personally,  and  John  Gibson  as  administra- 
tor of  Caroline  Mllotte,  deceased,  the  sum  of 
$588.92,  bearing  Interest  at  tbe  rate  of  eight 
POT  centum  per  annum,  and  that,  as  against 
all  of  tbe  defendants  excepting  Mary  J.  Fid- 
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tap,  tt  IB  entitled  to  fiozeeioMira  of  Ita  Mt- 
gace,  bnt  that  as  tbe  land  beraln  descrtted 
la  the  pn^wrty  of  Mai7  J.  FBltoB,  as  afoM- 
■ald,  OA  decree  of  foredomm  wlU  be  given, 
tbe  uld  mortgage  for  nch  raaaon  not  being 
n  Iloi  npen  uKl  land. 

H.  lioanla,  Judge  peo  took 

"No.  Mm  E.  a  L  Oik  TB.  auiotte  et  aL 
SpecU  Findlngi.   Filed  Jnne  29,  '91. 

"a  W.  OXiwnw.  derk." 

We  casBot  agree  with  plaintiff  In  4nor 
tha4:  ttie  court  «Tertnmed  a  leteal  title  without 
Bubslnntial  testtaony.  On  the  eontrary,  we 
tblnk  the  tentineny  In  this  caae  supports 
the  condaidBna  of  iaw  as  found  by  the  trial 
cowt  by  aa  onrirbetKilag  pr^ponderanoe 
thereof;  and  la  of  lite  strongest  Idad  poaBlble 
to  be  presented  In  a  «Bae  of  this  nature.  The 
flnrllagi  of  flact  are  net  questkned.  nor  covid 
ttaey  be,  Cor  tbey  ave  suppoited  ky  all  «f  ttic 
testUneny  ta  tbls  ease;  and  it  Is  clearly 
shown  tbatt  the  fnnda  with  which  tUa  prop- 
erty was  vwchaaed  was  reeelved  from,  and 
banged  to,  tbe  defendant  Maxy  J.  Fulton, 
and  that  the  proper^  waa  purchased  wHtli 
the  express  nnderatanding  CbaC  the  title 
should  vest  In  ber.  "When  tbe  lei^I  title 
to  real  estate  Is  te  one  person,  and  tbe  real 
Intffest  is  another,  the  statnte  of  Umita- 
tletts  will  not  run.  as  between  tbeoi,  until 
tbwe  is  a  nannclatlon  ef  tbe  tmst.  or  until 
tbe  party  holding  the  legal  title  by  some  act 
or  deelanrtlMi  asserts  «  claim  adTesse  tie  tbe 
real  owner."  Tbere  Is  no  prooC  sr  attempt 
to  prove.  ibB.t  W,  J.  Fulton  enr  dailed  tbe 
tniat-;  nor  was  thcM  asy  net  vt  hostility  done 
or  adrarae  claim  made  by  hin  nntil  tbe  very 
teansaetlon  upon  whieb  the  ctalm  of  tbe 
pWntMT  fti  ioQDded  scewrad  vila.  tbe  sale  of 
tUs  pnvertar  to  'OacsUne  MUotte.  And  at 
the  time  Mm.  FAon  was  in  si;»ea,  netoriens, 
and  endUBlTS  possession;  and  Ifn.  MitotbD 
therefore  took  the  title  anUJeet  to  tbe  tmacf— 
pnretansed  with  notlee  of  this  peasesaien. 
Tbe  idalntlff  purchnsed  tbe  nstes  and  m<vt- 
gaces  with  tbe  same  astlce  mU  tbe  partleu 
were  bound  there^~of  whatever  title  klrs. 
Fnlton  had,  and  neltber  obtained  any  tiUe 
irttleb  can  be  asserted  iigalust  tbe  deCeadant. 
Cheer  w.  HiRRlna.  W  Kan.  42a  It  ta  well  ea- 
taMlsbed  that  open,  notortoua,  and  exdusive 
posBesslsn  -of  raal  -estate  under  an  apparent 
elatm-of  ownership  Is  notice  to  the  world  of 
whatoTier  claim  the  possessor  assorts,  wheth- 
er auch  claim  Is  legal  or  editable.  Hoore 
Beavee.  15  Kan.  UO;  Johnson  v.  Clark.  18 
Kaa.  1&7;  Seboel  DIst  t.  Tsylor.  19  Kan. 
287;  Tudier  t.  Vandomarit.  21  Kan.  263; 
Bnne  t.  McBee,  33  Kan.  «82;  McNeil  Jor- 
dan. 28  Kan.  16;  Deetjen  Blehter,  33  Kaa. 
414,  6  Pae.  5W.  Under  these  circnmstan- 
oes.  It  was  Inenmbwt  np(m  tlie  plaintiff  to 
tncfulre.  to  pursue  bis  Inquiry  until  he 
aecertained  tbe  nature  of  the  possessor's 
«lalm;  and.  teillng  to  do  so,  the  law  treats 
blm  precisely  as  though  he  had  so  acted,  and 
knmed  all  that  might  have  bem  aseertalnad 
tfaermf.   MUotte  pnschased,  therefore,  aab- 


jeet  to  aU  tbe  ««nttles  ef  lira.  rult««,  and 
tbe  plaintiff  took  Us  mortgage  snbjsct  to  tbe 
aama  As  said  In  8eho(d  Dlat  t.  niykw, 
mutn:  "When  It  eomes  to  comparing  eiiai- 
Ues  between  the  parties,  those  of  the  defend^ 
ant  would  enhance  by  her  poesosaion  sf 
the  proper^.  Her  oQultles  are  prior  In  time, 
and  tbentfore  prior  in  right  The  defendant 
was  In  possession  at  tbe  proper^  when  the 
plaintiff's  equities  were  created,  and  this  oon- 
stituted  soeh  a  strong  and  puamoont  eqnl- 
toble  title  to  the  priperty  that  no  num  legal 
title  coold  ovecttKow  It.  And,  where  a  seam- 
tee  purchases  with  knoiriedge  of  the  trust,  be 
takes  no  greattw  interest  than  his  grantor 
bad." 

WUb  reference  to  tbe  ad  mission  af  fsertain 
testimony  ot  the  defendant,  liecanse  of  tbe 
marriage  relation  existing  between  ber  and 
WUUam  J.  Fulton  at  tbe  time:  TUa  teatl- 
mony  oowisted  of  (I)  t/aaaactlona  bad  be- 
tween Mrs.  Fulua  and  ber  tbea  bnaband  as 
to  the  famishing  af  (be  fnnda  to  purctaane 
tbia  property;  and  (2)  eonmnmlcattona  made 
by  Um  to«ther  peraans  as  to  the  tttle  at  tUa 
properly,  in  ber  presence  and  bearing.  We 
think  tbe  teatlmonir  was  competent,  aa  to 
tbe  Aest,  for  tbe  reason  tbait  tbey  were  aO 
tranaaetfons  In  which  be  waa  acdag  as  ber 
agent,  and  &U  witbin  the  statotory  excep- 
tton.  As  to  the  saoand.  aueb  testlmoqy  is 
clearly  admlSSiMe.  Bigbee  t.  MfMlllan.  IB 
KasL  13ft.  Bat  If  tbla  testiiaony  bad  all  been 
cBTclnded  ^ere  would  stMl  be  an^le  tostt- 
mony  to  snM>ort  the  ftadiog  of  tbe  oswt  tbat 
tbs  pnpet^  was  purcbased  by  William  J- 
PMitcw  with  fvada  bdeagiog  to  tbe  deCeodant 
Mary  J.  Fnlton.  Weperoeivanaemirln  the 
rulings  or  jndgmeot  of  tbe  eourt  below.  Tbe 
Jmlgnent  In  this  case  wlH  therefore  be  nf- 
ilraMd.   All  tbs  Jsdges  coBcucrtas. 


ORBER  et  sL  v.  PATNB  et  sL  ^ 

(Court  of  Awsals  ef  Ksnsss,  Nordtem  Oqpiirt- 
meat,  JS.  D.   Jflept.  81,  1886.) 

Taesn  aw»  Mtmoeouss— BisaTs  «r  Msmbus  — 

K^UITT  JDBI8DlCriO& 

1.  All  oombiaitiov  and  anedatlMis  ef  per- 
sons formed  in  this  state  for  the  purpose  ef  im- 
posing BD  imreaBonatile  restraint  apoo  the  ezer- 
cne  of  e  trade  or  husinefw  are  ^lawful  and 
Toid.  as  against  puUic  policy,  sad  caatraty  to 
the  Ktatntes  of  tlie  state. 

2.  A  court  of  eqtiitj-  will  not  lend  its  aid  to  a 
member  of  aucb  unlaTrfnl  amoclation.  to  enable 
biai  to  retain  tiia  membprttilp  tbnviD,  and  to 
reRtrain  the  associatiOB  Crom  saneodlng  or  cz- 
pellins  him  ttierefrom  for  a  Ttalatlon  of  its 
illegal  rules  and  by-laws. 

(Syllabus  by  the  Conrt.) 

Error  from  district  ooort,  Wyandotte  coun- 
ty; H.  L.  Alden.  Judge. 

Action  by  J.  B.  Ureer  and  otbora.  part- 
ners, as  Greer.  Mills  ft  Co.,  against  John  M. 
Payne  and  others,  tor  an  Infunctlon.  From 
a  Judgment  for  dtfendanto.  r****WB  briiv 
mror.  AfflraMML 


J  Rehearing  denied. 
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Wmgg^ner,  Horton  &  Orr  and  Mills,  Smith 
*  Hobbe,  for  plalDtlffs  Id  error.  McQrew, 
WatsoD  &  Watson  and  Hutchlnga  A  Kvj^ 
ttnger,  for  defendants  In  error. 

OARVER,  3.  Tbe  jtlaintlffs  In  error, 
Greer,  Mills  A  Co.,  who  were  i>lalntifrs  be- 
low, together  with  the  defendant*  In  error, 
eompoae  a  voluntary  association,  formed  at 
Kansas  City,  Kan^  and  dealKnated  as  the 
Kansaa  City  Live-Stock  fi^chan^.  The 
plaintiffs  were  cbarfied,  tried  by  the  board 
of  dlrectmv,  and  fonnd  polity  of  violating 
the  rules  of  the  exchange  with  reference  to 
tbe  .commlB8k>a  charges  to  be  made  for  the 
purchase  of  cattle.  As  penalties  therefw, 
fines  were  assessed  sgalnst  them  sffgregat- 
Ing  the  sum  of  Vl.OOO.  By  the  rules  of  the 
ftssodattoa,  a  member  falltng  to  pay  a  fine 
assessed  afcalnst  him  within  three  days  may 
be  suspended  fr<»n  membership  natll  the 
same  is  paid.  This  action  was  brooffht  by 
the  plaintiffs  for  an  injunction  to  restrain 
the  defendants  from  enforetng  the  payment 
of  said  fines  by  snspeDdlnx  them  from  mem- 
bership in  said  asModatloa.  Dpon  tbe  trial 
In  the  district  court  of  Wyandotte  county, 
an  injunction  was  refused,  and  the  ease  Is 
now  here  for  review  upon  tbe  pleadings,  tlie 
flndluKS  of  fact,  and  coacluslons  of  law,  and 
the  jDdsBieBt  Tbe  eiidiace  Is  not  included 
In  the  record. 

Amonp  tbe  findtncs  of  the  court  are  the 
foUowlDs:  '*(Z>  Tbe  Kaasss  Ctty  Ltve-Btoclc 
ExcbaiMce  iB  an  miincorporated  voluntary  as- 
so^tloB,  C(»nposed  of  Individuals,  partner- 
ships, and  corporations  doing  business  as 
live-stock  commlsiirton  merehaotaat  the  Kan- 
sas City  Stock  Yards,  and  was  onranlzed 
for  the  purpose,  as  CTpresecd  in  Its  articles 
of  aasoclaticHa,  of  *malntaiiilng  a  bosioess 
excbai^e,  not  for  pecuniary  prc^t  or  gain, 
nor  tot  the  transaction  of  buslnees,  but  to 
promote  aod  protect  all  Intnests  connected 
with  tbe  buylnff  aad  selling  of  Uve  stock  at 
the  Kansas  City  Stock  Yards,  and  to  promul- 
gate and  enforce  amongst  tbe  members  cor- 
rect and  high  moral  principles  la  tbe  trans- 
action of  business.'  (3)  Said  exchange  Is- 
sues certificates  of  membership,  has  adopted 
ft  seal,  and  permits  Its  certificates  of  mem^ 
berahlp  to  be  aalgned  and  transferred.  Its 
membership  numbers  at-  this  time  about 
three  hundred,  and  indudea  nearly  all  the 
persons,  firms,  and  corporations  doing  buai- 
neea  as  Hve-otock  commission  merchants  at 
the  Kansas  City  Stock  Yards.  It  has  no 
pert  In  the  profit  of  the  business  of  buying 
and  selling  live  stock,  and  the  sale  or  pur- 
chase of  BDcb  Uve  stock  Is  not  tbe  transac- 
tion of  tbe  exchange,  but  Is  the  Individual 
transaction  of  each  member,  firm,  or  Cfir- 
poration  making  the  particular  purchase  or 
sale.  It  Is  maintained  by  membership  fees, 
dockage  fees,  aod  assessments  on  Its  mem- 
bers when  needed.  <4)  The  membership  fee 
!n  said  exchange  at  this  time,  as  fixed  1^ 
tite  eKcfaange^  Is  em  tbaoiand  dellars^  and 


each  member  of  a  partnerohlp  or  stockholder 
In  a  corporation  Is  required  to  take  ont  a  car- 
tlflcate  of  membership  to  entitle  such  part- 
nership or  corporation  to  the  privileges  of 
such  exchange,  provided  that  the  total  num- 
ber of  such  members  of  a  commission  flma 
or  stockholders  In  a  corporation  holding 
membership  need  not  exceed  five.  Such  cer- 
tificate of  membership  entitles  the  bolder  to 
all  tbe  privileges  of  the  exchange,  and  to  d» 
business  with  each  and  all  the  other  mem- 
bera  of  the  exchange,  and  to  tbe  use  and 
service  of  the  dockage  system  and  docker» 
provided  by  said  exchange  In  said  yards; 
and  such  membership,  rights,  and  privilege* 
are  valuable  In  and  about  the  business  of 
live-stock  commission  mracbaats  at  salA 
yards,  and,  if  the  plaintiffs  are  suspended  or 
expelled  from  membership  Id  said  exchange, 
the  same  would  result  In  a  pecnnlaiy  loss  t» 
them  of  more  than  92,000.  (S)  To  carry  out 
the  objects  aad  purpraes  Its  oiganlzatlonr 
said  achange  has  adopted  rules,  by-laws, 
and  regulations  for  tbe  government  of  tbe 
exchange  and  dlsdplhie  of  Its  members,  and 
for  the  conduct  of  business  by  Its  member* 
at  said  yards,  which,  together  with  Its  arti- 
cles of  association,  are  printed  in  book  or 
pamphlet  form,  and  distributed  among  all 
tbe  meaabers  of  said  exchange;  and  upon 
becoming  a  member  of  said  exchange,  and 
as  a  condition  to  receiving  a  certificate  of 
membership  therein,  each  member  is  requir- 
ed to  subscribe  to  said  articles  of  associa- 
tion, by-lawB,  rules,  and  regvlatloss.  for 
which  purpose  a  book  is  k^t  In  tbe  office  of 
the  secretary.  In  which  la  copied  the  arti- 
cles of  association,  rules,  and  by-laws,  in  tbe 
order  named,  to  which  Is  signed  the  name 
of  each  memb«,  either  by  himself  or  Kane 
authorlxed  agent;  and  each  of  8%ld  plain* 
tiffs,  J.  E.  Greer  and  Frank  O.  Oreer,  sub- 
scribed to  said  articles  ot  asaoelatlon,  mle^ 
and  by-laws,  the  same  as  other  members,  at 
the  time  of  Joining  said  ^change."  "(7> 
Rules  were  adopted  by  said  exchange,  and 
were  In  force  at  the  time  plaintiffs  becamie- 
members  thereof.  Including  those  above  set 
out,  except  an  amendment  to  section  5,  rule 
9,  as  hereinafter  stated;  and  plaintiffs  sign- 
ed and  agreed  to  faithfully  obewve  and  be 
bound  by  said  rules.  After  the  plaintiffs  be- 
came niemt>«a  thereof,  to  wit,  March,  189% 
an  amendment  to  section  5,  rule  &,  Increas- 
ing the  minimum  (^aige  for  commlsslona, 
was  mad«^  and  the  manager  for  the  plaln- 
tlfb  was  present  and  voted  for  said  change." 

When  a  member  of  the  exchange  la  sna- 
pended  or  expelled,  or  when  one  who  Is  not 
ft  member  attempts  to  do  business  as  a  llve- 
■toefc  Gommlsaion  merchant  at  said  stock 
yards,  the  board  of  directors  of  said  ex- 
change gives  notice  1^  posting  on  a  bulletin 
board.  In  a  conspicuous  place  In  the  ex' 
change  building,  requesting  that  no  mem- 
bers of  tbe  exchange  do  business  with  such 
nonmember;  and  tbe  services  of  Inspectors 
or  dodMCn  hi  the  yuds,  b^ng  onployte  o^ 
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tfae  exchange,  are  also  refused  to  racb  non- 
member  or  Bospended  or  expelled  members." 

Bute  9,  adopted  and  enforced  bj  tbe  aBso- 
datlon,  contalne  tbe  following  proTtsione: 

"Section  1.  Tbe  commiaelona  fdiarged  hj 
members  of  this  association  for  sdllng  lire 
stock  shall  not  be  less  than  the  foUowinc 
named  rates: 

"Sec.  2.  Six  dollars  per  car  load  for  slngte- 
deck  car  loads  of  bogs  or  sb«^,  and  ten 
dollars  per  car  load  for  double-deck  car  toads 
of  tbe  same;  provided  members  of  this  ex- 
change  may,  after  chargiiw  commissions  as 
above  provided,  pay  a  r^ular  sheep  sales- 
man on  thrae  yards  a  sum  of  money  con- 
tingent on  number  of  sheep  sold;  and  said 
sheep  salesman  may  be  in  the  employ  of  otb- 
&  members  of  the  exchange. 

"Sec  8.  Fifty  cents  per  bead  tor  cattle  of 
all  ages;  In  car  loads  of  twenty-four  or 
more,  not  more  than  twelve  dollars  p»  ear 
load;  tea  dollars  per  single-deck  car  load, 
and  eighteen  dollars  per  double-deck  car 
toad,  of  veal  calves. 

"See.  4.  Fifty  cents  per  head  for  cattle, 
and  twenly-five  cents  per  head  for  calves, 
and  ten  cents  per  head  for  hogs  and  sheep 
In  mixed  car  loads,  but  not  to  exceed  twelve 
dollars  per  car  load;  fifty  cents  per  head  for 
cattle,  and  twenty-flve  cents  per  head  for 
calves,  driven  into  the  yards,  and  ten  cents 
per  b^d  for  hogs  and  dieep  for  sixty  head 
or  less;  more  than  that  numbos  shall  be 
charged  for  at  car-load  rates. 

"Sec.  6.  Fifty  cents  per  head  for  buying 
cattle  for  Btockera  or  feeders,  provided  such 
charges  shall  not  exceed  twelve  dollars  per 
car  load;  six  dollars  per  single-deck  car 
load  for  buying  sheep;  and  ten  dollars  per 
double-deck  car  load.  All  purchases  paid  for 
by  a  commission  bouse  or  shipping  clearance 
made  by  same  shall  be  deemed  a  purchase, 
and  charged  for  as  above  provided. 

"Sec.  6.  Mot  less  than  four  dollars  per 
single-deck  and  five  dollars  per  double-deck 
car  load  for  buying  live  hogs,  and  not  less 
than  three  cents  per  head  for  hogs  bought  by 
the  head." 

"Sec.  11.  Any  member  of  this  assoclatlcm 
or  firm  or  corporation  represented  herein 
sending,  or  causing  to  be  sent,  a  prepaid  tel- 
egram or  telephone  message  quoting  the 
markets,  giving  Information  as  to  the  condi- 
tion of  the  same,  shall  be  fined  not  less  than 
$100,  nor  more  than  $500.  If  said  fine  Is 
not  paid  within  three  days,  said  firm  or  mem- 
ber shall  be  suspended  until  said  fine  Is 
paid;  provided,  however,  that  prepaid  mes- 
sage may  be  sent  to  shippers  quoting  actual 
sales  of  their  stock  on  tbe  day  made,  also 
to  parties  desiring  to  make  purchases  on 
this  market. 

"Sec.  12.  Any  member  of  this  exchange  or 
firm  or  corporation  In  which  he  may  be  a 
partner  violating  any  of  the  provisions  of  this 
mle  shall  be  fined  not  less  than  $000.  nor  more 
than  $1,000,  for  the  first  offense.  Said  mem- 
ber or  firm  may  be  suspended  from  member- 


ship mitn  same  Is  paid.  For  a  seccmd  offense 
sold  member  or  firm  may  be  ezpdied  from 
membership  In  the  ezidiange." 

The  particular  nde  wblcb  pi|itiiH«fti  were 
charged  with  violating  Is  that  contained  In 
above  section  S,  tbd  complaint  stating  that, 
tbroiwh  their  agent,  Cbey  bought  certain  cattle 
for  feeders,  for  which  service  a  commlsalon 
was  changed  that  was  less  than  the  mlnironm 
duirgea  established  by  said  role.  VarloDS  nut- 
ters are  urged  counsel  for  plaintiffs  as  rea- 
sons why  they  should  have  been  granted  the 
Injunction  prayed  t<«,  tbe  principal  ones  be- 
ing that  tbe  facts  found  by  the  court  sbow 
that  the  charges  made  against  them,  and  the 
tilal  thereof  1^  tbe  board  of  dlrectws.  were 
not  made  and  had  In  good  taith;  that  tbe  rules 
of  tbe  exchange  relating  to  the  trial,  which 
were  enforced  against  the  plaintiffs,  are  unrea- 
sonable and  unjust;  that  the  lule  fixing  the 
minimum  commission  charges  la  unreasonable, 
was  oiacted  In  aid  of  an  unlawful  combina- 
tion In  restraint  of  tnde,  Is  illegal  and  void; 
and.  therefore,  that  the  defendants  Should  not 
be  permitted  to  deprive  tbe  plaintlflFs  of  tbelr 
membership  because  of  tbelr  failure  to  <Ah 
serve  an  Ulegal  and  void  nde.  On  tbe  part 
of  the  defendants  it  is  contended  that,  the 
plaintiffs  having  bad  a  fair  and  regular  trial 
in  accordance  with  the  rules  and  regulatlims 
of  the  exchange,  the  result  thereof  Is  not  sub- 
ject to  review  by  the  courts;  that  such  mem- 
bership Is  not  a  property  right  tint  a  court  of 
equity  win  protect  1^  iDjoDcttoo;  that  tbe  ac- 
tion, even  If  maintainable  Is  prematnrdy 
brought,  for  the  reason  that  no  atten^it  baa 
been  made  to  enforce  the  pigment  ot  the  fine 
by  making  an  order  at  sospraslon;  and  thaf 
If  the  rules  and  regulations  which  tbe  plalntlfts 
are  charged  with  violating  are  illegal  and  vofd. 
because  against  public  policy,  and  in  violation 
of  the  laws  of  the  state,  a  coun  of  equity  will 
not  exercise  Its  Jurisdiction  to  aid  them  In  re- 
taining membership  In  such  Illegal  organiza- 
tion. Able  and  elaborate  briete  have  been  filed 
by  counsel  for  plaintiffs  and  defendantB.  re- 
spectively, upon  tbe  several  questions  raised 
in  this  case.  In  the  view,  however,  which  we 
take,  we  do  not  deem  it  necessary  to  contider 
all  of  them,  and  shall  content  ourselves  with 
a  brief  statement  ot  the  gronods  upon  which 
we  think  the  Judgment  of  the  court  below  most 
be  affirmed. 

It  may  be  conceded  that  a  membership  In 
tbe  Kansas  City  Live-Stodk  Exchange  Is  such 
a  property  right  as  will,  hi  a  proper  case,  be 
protected  by  a  court  of  equity;  and  that.  If 
equity  would  aid  the  plaintiffs  In  maintaining 
their  right  of  membership,  there  has  been  sucb 
a  threat  and  attempt  to  Interfere  therewith  by 
the  defendants  as  justifies  tbe  commencement 
of  an  action  to  restrain  the  threatened  suspen- 
sion. It  may  also  be  conceded  that  do  so- 
ciety or  association  has  a  right  to  enrorce 
against  its  members  any  rule  or  regulation 
which  Is  unreasonable,  or  which  Is  contrary  to 
public  policy,  or  In  violation  of  the  law.  But 
such  ctmsideratloiia,  In  oar  opinion,  fall  short 
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of  the  real  questions  Involved  In  tills  case.  It 
Is  admitted  by  the  plaintiffs,  and  so  alleged  In 
tbelr  petition,  that  rule  9  was  adopted  for  the 
purpose  of  effecting  an  Illegal  combination  of 
tlie  persons  wbo  were  engaged  in  the  live- 
stock ooDunisslrai  business  at  Kansas  City, 
and  Is  in  restraint  of  trade.  Tbe  petition 
states  "that  said  rules  above  set  out,  to  wit, 
rule  IG,  and  sections  5,  12,  and  15  of  rule  9, 
are  unreasonable,  In  aid  of  an  unlawful  com- 
bination. In  restraint  of  trade,  against  public 
policy,  and  repugnant  to  and  In  violation  of 
law."  By  the  seventh  finding  of  facts.  It  ap- 
pears that  "tbe  plaintiffs  signed  and  agreed 
to  faithfully  observe  and  be  bound  by  said 
rules";  and  after  they  bad  become  members, 
and  on  March  31,  1892,  they  voted  to  amend 
said  section  5,  by  Increasing  the  minimum  com- 
mission chargea.  The  articles  of  association 
and  tbe  rules  and  by-laws  must  be  talcen  as 
a  whole,  In  order  to  determine  the  character 
of  this  exchange.  It  matters  not  how  mer- 
itorious and  praiseworthy  Its  declared  objects 
may  be.  The  law  cannot  be  evaded  by  color^ 
able  pretenses.  It  loc^  at  the  substance  of 
things,  whatever  disguise  may  be  assumed  to 
conceal  It  It  is  Impossible  to  read  the  arti- 
cles of  association  and  by-laws  of  this  ex- 
change without  being  convinced  of  tfae  fact 
that  the  principal  Inducement  la,  not  "to  pro- 
mnlgate  and  enforce  among  the  memoers  cur^ 
rect  and  high  moral  principles  In  the  transac- 
tion of  business,"  as  stated  in  tbe  articles,  but 
tbat  It  is,  rather,  to  prevent  competition,  along 
certain  lines,  among  thc»e  engaged  In  the  live- 
stock commission  business,  and  to  maintain 
nnlform  minimum  prices  for  their  services. 
Thus,  by  section  11  of  rule  9,  a  commission 
man  or  firm  Is  prohibited,  under  penalty  of  a 
fine  of  not  less  than  $500  nor  more  than  $1,- 
000,  from  sending  a  pre[>ald  telegram  giving 
information  as  to  tbe  condition  of  the  mar^ 
kets  to  a  farmer  or  stockman  contemplating 
tbe  sale  or  shipment  of  stock.  Another  rule 
prohibits  members  from  doing  business  wltb 
one  not  a  member,  who  attempts  to  transact 
the  lire-stock  commission  business  at  the  Kan- 
sas City  Yards.  These  and  other  rules  of  a 
like  character  are,  apparently,  the  main  fea- 
tures of  this  organizatiou,  which  make  a 
membership  therein  so  valuable.  The  ex- 
change makes  no  pretense  of  giving  direct  aid 
to  Its  members  la  securing  business,  but  leaves 
that  to  their  own  Individual  efforts.  Its  prc^- 
Itableness,  however.  Is,  no  doubt,  greatly  aug- 
mented by  reason  of  the  fixing  of  charges  by 
a  comblnatlcm  which  Is  powerful  enough  to 
monopolize  such  serrlcea  An  organization 
having  such  objects  Is  an  unlawful  combina- 
tion, which  Is  expressly  ivohibited  by  law. 
Laws  1889,  c.  257.  Combinations  and  asso- 
ciations which  are  entered  into  for  an  Illegal 
restraint  of  trade  are  usually  organized  with 
great  skill,  and  with  a  special  view  to  cover- 
ins  up  the  unlawful  purposes  by  professed 
designs  and  objects  which  are  lawful;  hence 
tbe  recognized  difflculttea  which  obstruct  the 
tntaccaaent  of  all  geueial  lavs  against  tnw 
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lawful  trusts  and  combines.  This  fact,  doubt- 
less, Induced  the  legislature  of  this  state  to  en- 
act a  law  which  was  specially  designed  to  pre- 
vent and  suppress  unlawful  combinations 
persons  engaged  In  buying  or  selling  live  stock 
for  others  on  commission.  Laws  ISOl,  c.  158. 
That  act  not  only  makes  it  unlawful  for  two 
or  more  persons  or  corporations  engaged  In 
such  business  to  enter  into  any  combination 
for  the  purpose  of  regulating  the  charges  to 
be  demanded,  but  It  specially  provides:  "It 
shall  be  unlawful  for  any  person  or  persons, 
corporation  or  corporations,  doing  business  in 
this  state,  to  be  or  become  a  member  of  any 
society,  association,  or  corjwratlon  whose  by- 
laws provide  for  and  fix  the  minimum  commis- 
sion for  the  selling  of  live  stod£  for  others,  or 
whose  by-laws  prohibit  Its  members  from  pur- 
chasing live  stock  from  persons  who  are  not 
members  of  such  society,  association  or  corpo- 
ration."  And  any  one  violating  its  provirions 
la  deemed  guSltj  of  a  misdemeanor,  and  sub- 
ject to  severe  penalties.  The  plaintiffs  Invoke 
the  act  to  Invalidate  and  nullify  the  by-laws 
which  they  are  charged  with  violating;  while 
tbe  defendants  contend  that  its  legal  effect  la 
to  put  the  plaintiffs  In  the  position  of  asking 
the  courts  to  maintain  them  In  a  membership 
which  Is  a  direct  violation  of  the  law. 

The  association  of  the  persons  composing 
tbe  exchange  is  a  vc^untary  one.  Their  mutual 
rights,  of  whatever  nature,  are  contractual. 
Any  right  which  the  plaintiffs  may  have  to 
membership  la  based  upon,  and  grows  out  of, 
the  contract  entered  into  between  them  and 
tbe  exchange,  at  the  time  they  became  mem- 
bers and  signed  the  articles  of  association. 
The  right  to  the  relief  which  they  ask  against 
tlie  threatened  action  of  their  associates  is 
based  upon  the  recognition  of  this  contract, 
and  granting  the  relief  would  he  the  sol&mn 
declaration  of  the  law  that  tbey  must  not  be 
deprived  of  its  privileges  and  benefits.  Not 
only  Is  the  entering  into  such  contract  relA- 
tloDS  expressly  prohibited  by  the  statute,  but 
the  simple  act  of  continuing  the  relationship 
Is  made  a  misdemeanor,  subject  to  severe 
penalties.  The  contract  of  membership  la 
therefore  Illegal  and  void,  and  no  rights  can 
grow  out  of  It.  Hence  It  comes  to  this:  A 
court  of  equity  Is  asked  to  assist  the  plain- 
tiffs In  carr}-Ing  out  an  Illegal  contract,  so 
that  they  may  enjoy  its  fruits,  and  to  aid 
them  In  maintaining  a  position,  as  members 
of  an  organization,  which  can  be  done  only 
by  a  continual  violation  of  the  law.  Tlils  will 
not  be  done.  The  law  will  not  allow  any  ef- 
fect to  an  Illegal  contract,  either  by  enforc'ng 
it,  or  by  aiding  one  to  secure  benefits  accru- 
ing from  it  Whenever  It  la  necessary  for  a 
plaintiff  to  establish  or  rely  upon  an  illegal 
contract,  as  a  basis  of  his  right  to  relief, 
the  courts  will  not  stop  to  inquire  Into  the 
merits  of  the  controversy,  but  will  at  once 
refuse  to  exercise  their  Jurisdiction  in  his 
behalf.  Tbe  general  rule  Is  thus  stated  by 
Mr.  Pomeroy:  "Whenever  a  contract  or 
other  transaction  Is  Illegal,  and  the  parties 
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thereto  an^  In  c«itemplatl«i  oi  law,  In 
pari  delicto.  It  is  a  well-settled  rale,  sub- 
ject only  to  a  few  special  exceptlona.  de- 
pending npoD  other  consldemttons  of  policy, 
that  a  court  of  equity  wtU  not  aid  a  partlcei« 
crlmlnie,  either  by  enforcing  the  contract  or 
obligation  while  It  la  yet  executory,  or  by  re- 
lieving him  against  It,  by  setting  It  aside,  or 
by  enabling  him  to  recover  the  title  to  prop- 
erty which  be  has  parted  with  if  Ita  means. 
The  principle  Is  thus  applied  In  the  same 
manner  when  the  lUegali^  Is  merely  a  ma- 
lum prohibitum,  being  In-  contravention  to 
some  positive  statute,  and  when  It  Is  a  ma- 
lum In  se,  as  being  contrary  to  public  policy 
or  to  good  morals."  Pom.  Eq.  Jiir.  i  40->. 
See,  also.  Melllson  r.  Allen,  30  K;an.  382,  2 
Pac.  97;  Water-Supply  Co.  v.  City  of  Potwin, 
43  Kan.  404,  28  Pac.  ST8;  Sheldoo  v.  Pruess- 
ner,  52  Kan.  579,  86  Pac.  201;  Yount  v.  Den- 
ning. 52  Kan.  029.  85  Pac.  207;  Buchtella  v. 
Stepanek,  53  Kan.  373,  36  Pac.  749;  Wood- 
worth  T.  Bennett,  43  N.  Y.  273;  Watson  v. 
Fletcher,  7  Grat.  1;  Grlffln  v.  Piper,  55  111. 
App.  213;  Watson  v.  Murray.  23  N.  J,  Eq. 
257;  Spalding  v.  Preston,  21  Vt  0;  Abbe  t. 
Marr,  14  CaL  210;  Nester  v.  Brewing  Co..  181 
Pa.  St.  474.  29  Atl.  102;  Rlgby  v.  Connol,  14 
Ch.  Dir.  482;  Swalne  v.  Wllaon,  24  Q.  B.  DIv. 
252;  More  v.  Bennett.  140  lit.  69,  29  N.  E.  88i?; 
Salt  Co.  V.  Guthrie.  35  Ohio  3t.  666;  Coppell 
V.  Hall,  7  Wall.  542;  Armstrong  t.  Toxler, 
11  Wheat.  258;  Roby  v.  West,  4  N.  H,  285; 
Dillon  V.  Allen.  46  Iowa,  299. 

While  the  above  are  for  the  most  part  cases 
In  which  the  plaintiff  sought  to  recover  the 
fruits  and  benefits  derived  from  ao  Illegal 
contract,  yet  they  all  Invtrtve  an  application 
of  the  same  principle.  The  mere  fact  th-it 
the  courts  in  very  few  Instances  have  been 
appealed  to.  to  aid  a  party  ln.caR7lng  out  au 
Illegal  contract,  or  to  eppble  him  to  enjoy  fu- 
ture beneflts  to  be  derived  therefron],  and 
that  parties  to  such  contracts,  with  few  ex- 
ceptions, have  ventured  Into  court  only  for 
the  purpose  of  recovering  something  already 
earned,  or  damages  previously  sustained.  Is 
strong  evidence  of  what  the  opinion  of  the 
legal  profession  has  l>een  upon  this  question. 
Our  attention  has  been  called  to  no  case,  and 
we  know  of  none,  in  which  a  court  of  equity 
directed  the  specific  performance  of  an  execu- 
tory contract  which  was  tainted  with  illegali- 
ty, or  in  which  the  pnrties  to  it  were  granted 
any  assistance  In  carrying  it  out.  Rlsby  v. 
Connol.  supra,  was  an  action  similar  to  the 
one  at  bar.  In  which  the  plaintiff  sought  to 
restrain  the  tnistees  of  a  trades  union  from 
excluding  him  from  membership  thereiu,  be- 
cause of  his  violation  of  a  rule  which,  he 
alleged,  was  Illegal  and  void.  It  was  held 
that  as  the  trades  union  was  an  unlawful  as- 
flodation.  for  the  reason  that  some  of  Its  prin- 
cipal objects  were  in  restraint  of  trade,  the 
court  would  not  aid  the  plaintiff  In  maintain- 
ing his  membership  therein.  In  the  opinion 
It  Is  said:  "It  appears  to  me  that  It  Is  clearly 
an  unlawful  Bfsoctatlon,   It  1b  an  associa- 


tion by  which  men  are  not  oidy  reotrdned  la 
trade,  but  ttiey  an  bound  to  do  certain  acts 
under  a  penalty.  Take  the  ray  act  tor 
which  tblB  nmn  was  expMed.  He  was  ex- 
pelled because  be  bound  hhi  son  approitiee 
IB  a  shop  where  tbe  woAmen  did  not  belmg 
to  ttila  union,  but  to  motiwr  imfon.  Tba.t  Is 
the  allegatiottk  And-the  rale  Is  that  any  man 
binding  his  soft  In  a  fotd  ^lop,'  whl(A,  as  It 
has  been  explatned  to  m%  Indudea  a  shop  of 
this  description,  where  Uie  members  employ- 
ed belong  to  anotiiw  nniiMii  and  not  to  this 
noion,  sball  be  fined  £5,  and  so  on,  according 
to  the  rales.  I  see  a  great  nomber  ot  other 
stipulations  of  a  character  which  are  not  only 
a  restraint  In  trade,  but  so  much  In  restraint 
of  trade,  Ihnitingtbe  subject  of  It  ttati  have 
no  doubt,  before  tills  act  n«saUring  certain 
trades  unions]  was  passed,  these  rales  would 
have  been  altogether  Illegal;-  and  If  nothing 
in  the  act,  therefore,  will  assist  the  ^lutlff, 
he  must  still  be  In  tbe  position  of  a  member 
of  an  Illegal  aasociatimt,  coming  to  a  court  of 
Justice  to  assist  him  to  enfOTce  his  rights  utt- 
der  that  illegal  association."  In  Spalding 
Preston,  supra,  Redfleld;  J.,  sald^  "One  who 
sets  himself  deliberately-  at  work  to  contra- 
vene the  fundamenttrf  laws  of  civil  govern- 
ments—that Is,  the  security  of  life,  liberty,  or 
property— forfeits  his  own  right  to  protec- 
tion In  those  respects  wherein  he  was  study- 
ing to  Infringe  toe  rights  of  others.  *•  •  • 
If  any  member  of  the  body  politic.  Instead  of 
putting  bis  property  to  honest  usee,  convert 
It  Into  an  engine  to  Injure  tbe  life,  liberty, 
health,  morals,  peace,  or  property  of  others, 
he  thereby  forfeits  all  right  to  the  protection 
of  his  bona  flde  Interest  In  such  property  be- 
fore It  was  put  to  that  use."  In  Coppell  v. 
Hall,  supra,  considering  tbe  principle  Involv- 
ed' in  such  cases,  it  Is  said:  "In  such  cases 
there  can  be  no  waiver.  The  delVnse  Is  al- 
lowed, not  for  the  sake  oMhe  defendant,  but 
of  the  law  Itself.  Tbe  principle  Is  Indis- 
pensable to  the  purity  of  Its  admlnlstrn.ion. 
It  win- not  enforce  what  It  had  forbidden  and 
denounced.  The  maxim.  *Ex  d<Mo  malo  nou 
oritur  actio,'  la  limited- by  no  such  qualllra- 
tlon.  The  proposition  to  the  contrary  stri*:ea 
us  as  hardly  worthy  of  serious  refutation. 
Whenever  the  Illeeallty  appears,  whether  the 
evidence  comes  from  one  side  or  the  o1h>*r, 
the  disclosure  is  fatal  to  the  case,  •  •  • 
Wherever  the  contamination  reaches.  It  de- 
stroys. The  principle  to  be  extracted  fr  -m 
all  the  cases  Is  that  the  law  will  not  lend  si-p- 
port  to  a  claim  founded  npon  Its  violation," 
In  Roby  V.  West,  supra,  the  following  forci- 
ble Iflngiiace  is  used:  "The  principle  that  no 
court  shnll  aid  men  who  found  their  cause  of 
action  upon  illeral  acts  Is  not  only  well  set- 
tled, but  a  most  salutary  principle.  It  Is  lit 
and  proper  that  those  who  make  claims 
which  rest  upon  violations  of  the  law  shntild 
have  no  right  to  be  assisted  by  a  court  of  Jus- 
tice. It  is  fit  and  proper  that  courts  shrmld 
refuse  their  aid  to  those  who  seek  to  obt/iin 
the  fruits  of  an  unlawftil  bargain.   It  la  fit 
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and  propn,  when  parties  come-  tirto  court  to 
litigate  claims  founded  npon  illegal  contrans, 
in  relation  to  which  they  stand  In  pari  delic- 
to, that  they  should  ha  reviewed  and  treated 
bi  those  tranaactlous  aa  outlaws,  who  have 
(«teited  the  ^nteetion  of  the  law;  and  It  Is 
flt  and  proper  tliat  they  should  be  left  to  ad- 
just their  unlawful  concenn  aa  they  can,  and 
eojoy  the  frulta  of  their  traDsgresrtona  of  the 
law  as  they  may."  The  ^neral  mle  la  thus 
Bununarized  by  tbe  court  In  the  asilabuii  In 
Bachtella  t.  Stepanek,  53  Kan.  STB,  36  Pac. 
749:  "Where  parties  purposely  engage  with 
equal  guilt  la  111^^,  Immoral,  or  fraudulent 
dealings,  the  court  leaves  them  where  It  finds 
them,  and  wUl  not  lend  tta  aid  to  either  par- 
ty." 

A  very  plausible  and  Ingenlons  argument 
Is  made  by  the  able  cotmael  for  plaintiffs, 
to  the  effect  that  a  denial  of  the  relief  pray- 
ed for  will  ke^  tbe  dcfendanta  In  a  poal- 
tioa  where  they  can  enforce  thtir  Illegal  by- 
laws against  members,  and  thus  perpetuate 
their  existence  aa  an  unlawful  organization; 
whereas  tbe  granting  of  the  Belief  would  be 
a  TlrtxiaJ  wiping  out  of  such  Illegal  by-lawa. 
and  tbe  exchange,  with  its-  members,  would 
be  left  to  condnct  Its  business  under  valid 
and  lawful  rules  and  regulations.  It  Is  con- 
traded  that  the  plaintlflB  efaonld  be  aided  )n 
resisting  tbe  enforcMnent  ^  the  illegal  rules, 
and  tbe  defmdants  given  to  understand  tfant 
such  regolatlona  and  agreements  will  not  be 
recoenized  or  upheld  by  the  courts.  The 
atmiment  is  presented  with  much  force  and 
ability;  but,  in  our  opinion.  It  ignores  tbe 
vital  facts  in  this  caae,  and  calls  for  an  aban< 
donment  of  wdl-settled  rules  of  law.  We 
must  not  lose  algbt  of  tbe  natnre  and  object 
of  this  ajQtion.  Tbe  plaintiffs'  purpose  Is  not 
to  wipe  out  Illegal  by-laws;  it  Is  to  prevent 
the  wiping  out  of  an  unlawful  membership. 
They  seek  to  avoid  tbe  enforcement,  as 
againat  them,  of  rules  which,  as  alleged  In 
their  petition,  they  have  been  zealous  and 
fatthfol  in  living  up  to  and  in  enfordug 
againat  otbem  If  retained  as  members,  they 
wonld.  ao  doubt.  In  the  future,  as  In  tbe  pest, 
net  deny  themselves  the  opportunity  thus  af- 
forded to  acquire  illegal  gains.  When  an  as- 
sodatloQ  of  this  cfaaracter  comes  before  a 
ccart  of  equity,  it  will  not  stop  to  weed  out 
the  illegal  growths  which  have  fastened 
themselves  upon  It,  and  endeavor  to  fashion 
out  of  it  something  that  Is  entitled  to  Judicial 
recognition.  It  Is  clear  that  any  order  or 
Judgment,  whether  for  the  plaintiffs  or  for 
the  defendants,  which  the  court  could  render 
hi  this  case,  would  not  eliminate  from  the 
t-schange  the  obnoxious  by-laws.  So  far  as 
this  action  Is  concerned,  they  will  remnrn 
without  change.  The  organisation  Itself  will 
continue  with  unimpaired  ability  to  violate 
the  law,  and  with  impunity  to  trample  upon 
the  public  Interests.  A  membership  therein, 
afto:  tbe  Judgment  of  this  court  is  rendered, 
will  be  as  mucb  within  the  prohibition  of  the 
statute  aa  It  was  before  this  action  was  com- 


menced. These  parties  have,  by  Uufr  rohnr 
tary  acts,  created  an  organization  which  tte 
law  condemns,  and  one  with  wiiltdi  no  mam. 
can  be  connected  wltboat  being  anawerablB 
to  the  laws  of  the  state  as  a  criminal,  deox^- 
ly.  the  lUw  wIU  not  aid  them  under  tbe  c*p- 
cnmstances.  A  court  of  equity  takes  thna 
as  it  flnds  them,  and  aa  it  finds  them  It  leaw 
them,  undeserving  of  aid  and  assistance  In  a 
matter  which  Inheres  'n,  or  grows  out  at, 
their  Illegal  contracts.  These  principles, 
which.  In  our  opinion,  are  of  vital  and  con- 
trolling Imimrtance  in  this  case,  require  aa 
affirmance  of  tbe  fudcmut  All  the  Jodgav 
ooDcurring. 


X>OORLBY  et  al.  v.  FARMBBS'  ft  MB- 

CHANICS'  LUMBBR  CXX 
(Ooort  at  Appeals  of  Kansas,  Northam  Depoit- 
meut,  B.  D.   Sept.  l(h  1S96.> 
KsTOPPBL  TO  Dbnz  BnBTTmP. 

1.  Where  a  surelr  slgna  a  bend,,  aad  leB:m 
it  in  tbe  hniids  of  the  prlacipal,  to  be  delivered 
only  upon  the  performance  of  certain  conditioni^ 
and  the  principal  delivers  the  bond  to  the  obligee 
without  snob  conditioo  being  complied  witk, 
and  the  obligee  takes  it  without  notice  of  the 
conditional  agreement,  the  surety  will  be  bound. 

2.  Courts  of  justice,  if  in  their  power  to  ds 
BO,  should  not  allow  a  party  who,  by  act  or  ad- 
mission, has  induced  anodicr  with  whom  he  is 
omtraeting  to  pursue  a  Una  of  condnct  injuzi- 
ons  to  his  interests,  to  deny  the  act  or  retract 
tile  admission  In  case  of  aivrehended  loss. 

(Sylbbus  by  the  Court) 

Error  from  district  court,  Wyandbtte  coun- 
ty; II.  L.  Alden,  Judge. 

Action  by  the  Farmers*  &  Mechanics'  Lum- 
ber Company  against  Andrew  N.  Pettlt  and 
others  on  a  bond.  From  &  Judgment  for 
plaintiff,  defendants  Doorley  and  Oruble 
bring  error.  Affirmed. 

Kathan  Gree,  for  plalutiffs  In  «x«c  Moom 
ft  BerBWt  tar  defendant  In  eenr. 

OILKESON,  P.  J.  In  ISSQ,  Andrew  N.. 
Pettlt  was  tbe  owner  of  certain  real  estate  la. 
the  dty  of  Wyandotte,  and  entered  into  a 
contract  with  the  Farmers'  &  Meohanictf 
Lumber  Company  for  lumber  and  other  build- 
ing material,  to  be  used  in  tbe  erection  of 
two  buildings  thereon.  To  prevent  the  filing 
of  mechanics'  liens,  he  made,  executed,  and 
filed  with  the  clerk  of  the  district  court  «r 
Wyandotte  county  bla  bond,  aa  provided  by 
paragraph  4745,  Gen.  St  18S9.  In  tbe  sum 
of  f.3.000,  on  the  3d  day  of  July,  1S89.  Tbe 
Farmers'  &  Mechanics'  Lumber  Company  pes- 
formed  their  part  of  the  contract,  but  Pett* 
failed  to  pay  for  the  material  so  furnished, 
amounting  to  the  sum  of  $400,  and  to  re- 
cover this  amount  they  brought  an  action  up- 
on the  bond,  making  Pettlt,  Doorley,  and 
Oruble  (as  principal  and  sureties  thereon)  par- 
ties defendant.  Andrew  N.  Pcttit  made  n* 
appearance.  Defendant  James  Doorley  filed 
answer  of  (1)  general  denial,  and  further  al- 
leges, In  substance,  that  on  or  about  tbs  24a 
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^7  of  June,  1889,  he  signed  said  bond  as 
surety,  with  the  said  Andrew  N.  Pettlt  as 
principal,  and  on«  R.  H.  Corwln  as  a  co-surety 
thereon,  and  with  said  Corwln  and  the  de- 
fendant Pettlt  went  to  the  clerk  of  the  said 
district  court,  and  presented  said  bond  so 
signed  for  approval  and  acceptance,  and  said 
clerk  refused  to  approve  the  same,  or  to  ap- 
prove either  said  defendant  or  the  said  Oor^ 
win  as  sureties  thereon,  and  then  and  there, 
without  the  knowledge  and  consent  of  said 
defendant,  erased  the  name  of  said  Corwln 
from  the  body  of  the  said  bond,  and  the 
signature  of  said  Corwln  therefrom,  and  then 
returucd  said  bond  to  said  Corwln,  and  that 
thereupon  said  defendant  understood  and  be- 
lieved that  all  proceedings  to  execute  the 
same  as  his  bond  were  ended  and  terminated; 
that  afterwards  one  Cox  came  Into  posses- 
sion of  aald  bond,  and  without  the  knowledge 
or  consent  of  said  defendant  procured  the 
signature  of  the  said  George  Gruble  thereon, 
and  presented  the  same  to  the  clerk  of  said 
court,  who  then  approved  the  same,  but  with- 
out having  said  defendant  Doorley  Justify  as 
surety  or  approving  said  Doorley  as  surety 
thereon;  that  all  use  of  said  bond,  after  the 
same  was  rejected  by  said  clerk  when  pre- 
sented with  said  defendant  and  said  Corwln 
thereon,  was  unauthorized  by  said  defend- 
ant, without  bis  Imowledge  and  consent; 
wherefore  said  defendant  claims  to  be  re- 
leased from  surety  thereon.  The  defendant 
George  Gruble  answers  said  petition  substan- 
tially as  In  the  answer  of  said  defendant 
Doorley  as  above  set  out,  and  further  states 
and  alleges,  tn  substance,  that  when  he, 
Gruble,  signed  said  bond,  he  Justified  as  a 
surety  thereon,  and  delivered  it  to  one  J.  F. 
Cox,  with  directions  to  secure  the  Justification 
of  said  defendant  Doorley  as  surety  thereon, 
— ^be  at  that  time  having  no  knowledge  of  the 
prior  rejection  of  said  bond,  or  the  refusal  of 
the  clerk  of  said  court  to  approve  said  Doorley 
as  surety  thereon,  but  supposing  that  said 
bond  was  not  to  be  approved  without  two  ap- 
proved sureties  thereto;  that  afterwards,  said 
Cox,  without  complying  wltb  his  said  direc- 
tions, presented  said  bond  to  said  clerk  with 
said  defendant  Gruble'g  name  thereon,  who 
thereupon  approved  the  same,  and  filed  it  In 
bis  otfice;  that  he  never  authorized  the  de- 
livery of  said  bond  to  said  clerk  by  said  Cox 
tn  violation  of  the  Instructions  of  said  de- 
fendant, without  the  Justification  and  ap- 
proval of  said  Doorley  as  a  surety  thereon; 
wherefore  said  defendant  claims  to  be  re- 
leased from  the  liability  as  said  surety.  The 
Jury  found  as  follows:  "Did  Towner  ever  ap- 
prove and  accept  Doorley  as  a  surety,  or  did 
be  reject  him?"  "Yes,  he  approved  him." 
"After  the  rejection  of  Doorley  as  a  surety, 
did  he  think  and  understand  that  the  pro- 
ceedings to  deliver  the  bond  as  bis  bond  were 
«iided?"  "No.  sir."  "After  that  time,  did  he 
«ver  Intend  that  it  should  be  delivered  as  his 
honCLT  "Yes."  *'After  that  time  did  he  ever 
five  any  on«  any  authority  to  use  tbe  bond  u 


his  and  deliver  It  ?^  "Yes."  "Did  Gruble  ever 
agree  or  expect  to  be  alone  bound?"  "No." 
"Was  Doorley  Insolvent  when  the  bond  was 
filed?"  "We  do  not  know."  "At  the  time 
Gruble  signed  the  bond,  and  when  it  was  de- 
livered, did  he  luiow  of  the  rejection  of  Door- 
ley as  a  surety?"  "No."  "When  Towner  ac- 
cepted and  approved  the  bond,  did  he  have  any 
authority  from  Doorley  to  do  so?"  "Yes." 
"When  Gruble  signed  the  Iwnd.  did  he  know 
Doorley,  or  have  knowledge  of  his  insol- 
vency?" "No."  "Did  Doorley,  after  the  re- 
jection of  tbe  bond,  leave  tbe  bond  with  Gor^ 
win.  Intending  It  to  be  used  to  get  further 
sureties,  and  then  delivered  as  bis  bond?" 
"Yes."  "Was  the  bond  left  in  the  posses- 
sion of  Pettlt,  after  Its  rejection  by  TownerT" 
"Yes,  with  agent" 

The  defendants  claim  that  for  the  reason 
set  forth  tn  their  answers  they  should  be  re- 
leased. This  contention  cannot  be  maintain- 
ed. The  findings  of  tbe  Jury  do  not  support 
their  contention,  and  these  findings  are  sup- 
ported by  a  great  preponderance  of  tbe  testl- 
mony,  and  v^e  do  not  think  the  law  sanctions 
their  release.  The  object  of  the  twnd  sued 
upon  In  this  action  la  twofold:  (1)  Tbe  pro- 
tection of  those  who  contribute  labor  and  ma- 
terial to  the  building  or  improvement  con- 
tracted for,  and  (2)  the  benefit  of  the  owner 
or  contractor.  When  it  Is  given,  no  lien  can 
attach,  and,  if  any  has  so  attached  prior  to  its 
being  given,  it  Is  discharged.  It  takes  the 
place  of  the  lien.  Should  a  bond  given  fbr 
such  piuiKJse  be  lightly  set  aside  for  any  act  or 
omission  of  the  principal,  or  upon  some  secret, 
unperformed  understanding  between  tbe  sure- 
ties? We  think  not  Risse  v.  MIU  Co.,  66  Kan. 
618,  40  Pac.  90i;  Carter  v.  Moulton,  51  Kan. 
9,  32  Pac.  633.  It  Is  well  established  in  this 
and  in  other  Jurisdlctlona  that  where  a  sarety 
signs  a  bond  and  leaves  it  in  tbe  bands  of 
the  principal  to  be  delivered  only  upon  the 
condition  that  it  is  to  be  signed  by  another 
person,  and  the  principal  delivers  the  bond 
to  the  obligee  without  complying  with  the 
condition,  and  the  obligee  takes  It  wttbont 
notice  of  the  conditional  agreement  tbe  sare- 
ty will  be  bound.  Dolr  t.  U.  8.,  18  WalL  1; 
Shah  V.  Peck,  51  Me.  284;  Taylor  Ca  v.  King, 
73  Iowa,  153,  34  N.  W.  T74;  State  v.  Pepper, 
31  Ind.  76.  In  Bttcta  case  it  is  tbe  surety  who 
puts  the  trust  and  confidence  In  tbe  principal, 
and  not  the  obligee;  and,  if  any  one  Is  to  be 
the  loser.  It  should  be  the  surety,  for  be  puts 
It  in  the  powM  of  the  principal  to  do  tbe  mis- 
chief complained  of.  The  bond  having  been 
acc^ted  and  acted  upon,  tbe  snreties  are 
estopped  from  setting  up  a  nonpoformanoe 
and  undisclosed  condition. 

The  ancient  rules  of  the  common  law  In  re- 
lation to  estoppels  In  pals  have  been  relaxed, 
and  tbe  tendency  of  modem  dedslona  la  to 
take  broader  views  of  the  purposes  to  be  ac- 
complished by  them,  and  they  now  apply  ao 
as  to  reach  the  case  of  a  par^  whose  conduct 
Is  purposely  fraudulent  or  will  efCwt  an  iuh 
Just  result  It  must  be  conceded  tibat  coorta 
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of  Justice,  if  In  tb^  power  to  do  bo,  ehould 
Qot  allow  a  party  who  by  act  or  admlgBloD 
baa  induced  anoUier  witb  whom  he  was  con- 
tracting to  pursue  a  line  of  conduct  injurtous 
to  hia  Interests,  to  deny  the  act  or  retract  the 
admission  in  cases  of  apprehended  loss.  Sound 
policy  requires  that  the  person  who  proceeds 
on  the  faith  of  an  act  or  admission  of  this 
character  should  be  protected  by  estopping 
the  party  who  has  brought  about  this  state 
of  things  from  alleging  anything  In  opposition 
to  the  natural  consequences  of  Us  own  course 
vt  action.  And  we  think  It  is  well-established 
doctrine  that  "wbenerer  an  act  Is  done  or 
statement  made  by  a  party  which  cannot  be 
contradicted  without  fraud  on  his  part,  or 
Injury  to  others,  whose  conduct  has  been  in- 
fluenced by  the  act  or  admission,  the  charac- 
ter of  an  estoppel  will  attach  to  what  other- 
wise would  be  mere  matter  of  eridence."  The 
trial  judge  has  very  ably  and  fully  presented 
the  law  goremlng  this  case  in  his  instructions, 
and  the  Jury  bare  found  fully  upon  the  tects 
In  the  case.  It  is  clear  upon  these  facts,  both 
upon  principle  and  authority,  that  the  bond  Is 
a  ralld  obligation  upon  those  who  executed  it, 
upon  the  principle  and  for  the  reason  that  the 
sureties  knew  the  purpose  of  making  the  bond 
was  for  the  protection  of  the  material  men 
and  laborers  from  loss  by  the  acts  of  the  prln- 
dpaL  They  left  the  bond  In  the  piincli>al*s 
bands  for  delivery  for  that  purpose;  true, 
**Dpon  condition."  But  the  obligees  knew  noth- 
ing of  the  condition.  They  relied  upon  the 
bond!,  and  furnished  material  npon  the  strength 
thereof.  The  snretleB,  by  executing  the  bond, 
and  leaving  It  with  the  principal,  placed  it  in 
his  power  to  deliver  it  as  a  valid,  complete  In- 
Btrument.  He  did  so  deliver  it.  It  Is  a  case 
for  the  qiplicailon  cf  the  maxim,  "^lat  when 
one  of  two  innocent  parties  must  sustain  a 
loss  from  the  wrongful  act  of  a  tlilrd,  the  loss 
must  be  btrnw  by  the  <Hie  who  has  enabled 
the  wxDngdoo*  to  commit  the  act"  The  Jndg- 
ment  €t  the  court  below  will  be  w*flrmfi<l. 


DOUGLAS  v.  CRAIG. 

(Oonrt  of  Appeals  of  Kansas,  Northern  Depart- 
ment, B.  D.    Sept.  10,  1896.) 

Dbukqubht  Tax  List— ArriOAViT  or  Pdblioa- 
TiOK— Traksmissiom  TO  TaauDRBB—  Mdkioi- 
PAi.  CoaroBATtoxB— LooAl,  Improvsmbnts— A>- 
smsBUMTut  OP  BsNBrrrs. 

1.  Where  the  affidavit  made  by  the  printer 
of  the  dellnqnent  tax  list  is  tnnsmitted  to  the 
county  clerk,  instead  of  the  treasorer,  within 
the  14  days  as  required  by  law,  and  it  is  not 
shown  that  the  same  did  not  come  into  the 
hands  of  the  treasurer  within  the  time  so  lim- 
ited, and  it  appears  that  the  treasurer  acted  up- 
on the  same  as  If  transmitted  to  him  direct,  it 
will  be  presumed  that  the  treasurer  did  dn^ 
receive  it;  and  the  mode  of  transmlralon  will  be 
considered  a  mere  irregularity,  and  would  not 
vitiate  a  deed  founded  npon  such  sale. 

2.  Where  a  statute  authoriies  a  dty  to  pro- 
vide for  tha  oonstmetion  of  sewers  and  drains, 
and  to  tax  the  cost  thereof  vpon  the  adjacent 
property  ownen,  but  does  not  prncribe  any 


mode  for  the  apportionment  of  the  taxes,  tho 
dty  In  such  case  would  have  a  right  to  adc^ 
any  mode  for  the  aimortionment  of  the  taxes 
that  would  be  fair  and  legal;  and,  as  a  general 
rule  of  apportionment,  the  levying  of  taxes  in 
[wtqiortion  to  the  value  of  the  lots  taxed,  with* 
out  the  improvements  thereon,  would  be  fair 
gid  le|aK    Ollmore  v.  Hentig,  5  Pae.  781,  8S 

(SylUbns  by  the  Court) 

Error  from  district  court,  Leavenworth  coun- 
ty; Robert  Crozler,  Judge. 

Action  by  Jotm  0.  Douglas  against  R.  B. 
Craig.  On  defendant's  death,  Imogene  Craig 
was  substituted,  and  from  a  Judgment  in  her 
favor  plaintiff  brings  error.  Affirmed. 

John  C.  Douglas,  for  jdaintitr  In  ernn-.  Bak- 
er, Hook  &  Atwood,  for  defendant  in  error. 

GILKESON,  P.  J.  On  the  7th  day  of  May; 
1887,  John  0.  Douglas  commenced  this  ac- 
tion In  the  diBtrict  court  oi  Leavenworth  coun- 
ty against  R.  B.  Craig  for  the  recovery  of  cer- 
tain real  estate  in  the  city  of  Leavenworth, 
and  tar  the  rents,  Issues,  and  profits  thereof 
from  the  16tb  day  of  November,  1884,  up  to- 
the  time  of  the  commencement  of  this  action, 
and  tar  damages  for  withholding  the  p08ae»* 
slon  of  Bald  property.  Before  trial  waB  had» 
R.  B.  Craig  died,  leaving  the  now  defendant 
In  error,  Imogene  Craig,  his  wde  heir  and' 
devisee  under  his  will.  Thereupon  a  supple- 
mental petition  was  filed  against  her,  to  whlcb 
she  answered  by  general  denial,  and  plea  ot 
possession  for  more  than  15  years;  and  after- 
wards a  supplemental  answer.  Betting  up  tttle- 
to  the  land  In  controversy  in  her  own  right, 
under  and  by  virtue  of  a  tax  deed,  to  whlcb 
plaintiff  filed  rei^  of  general  denlaL  At  tbo 
April  term,  1891,  the  cause  came  on  for  trial 
before  the  conrt,  a  jury  being  waived.  The 
court  made  special  findings  of  fact  and  con- 
clusions of  law,  as  f(dlow8: 

"Findhigs  of  Fact  First  On  the  18th  day 
of  April,  1887,  the  plaintiff,  through  a  qult- 
daim  deed  frmn  one  of  the  belra  of  Daniel  1^ 
Heniy,  became  the  owner  of  one  undivided 
one-ftmrth  04)  of  the  lots  in  contioverBy,  and' 
Immedlatdy  caused  said  deed  to  be  recorded  in- 
the  proper  office.  Prior  to  tne  execotton  of 
the  aald  qnltdaim  deed,  plaintiff  dalmed  to  ba- 
the owner  of  said  lots  by  virbie  of  certain- 
tax  deeds  ttom  the  coun^  and  dty  of  Leav- 
en  worth,  which  were,  however,  void  upon 
thehr  face,  and  conveyed  no  title  to  the  plain- 
tiff. Second.  On  November  14,  1884,  R.  B. 
Oralg,  the  then  husband  of  the  defendant,  ob- 
tained from  the  county  of  Leavenworth  a  tax 
deed  for  the  taxes  of  1878  upon  said  lots,  regv- 
lar  and  valid  npon  its  face,  but  Invalid  by  rea- 
son of  defectB  npon  which  it  was  rounded, 
wliicb  deed  was  recorded  in  the  proper  office 
November  19,  1894.  Third.  Said  R.  B.  Craig, 
on  the  7th  day  of  July,  1887,  died,  and  tbe 
defendant,  Imt^ne  Oralg,  then  became  the 
owner  of  whatever  Interest  the  said  R.  B. 
Craig  had  in  the  lots  as  the  sole  legatee  onder 
his  will,  whlcta  was  duly  jKobated  soon  utter 
bis  death.   Fourtl^  Hie  Iota  In  controversy* 
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ft«m  thiK  bDmemoriAl,  mnd  nntU  a  few  days 
after  November  15,  18&i,  remained  and  were 
Tucam  aud  unoccupied,  wbeu  tbe  plalctlff  took 
posseseion  thereof,  and  was  proceeding  to  in- 
dose  Uie  aame,  until  be  was  forbidden  by  aald 
K.  B.  and  Imof;ene  Cnilg.  In  a  day  or  two 
after  he  commenced  to  Inclose  the  same,  and 
to  further  proceed  with  tlie  work  of  Inclosing 
the  same,  the  said  R.  B.  Craig  claimed  to  be 
the  owner  of  tbe  lots  by  virtue  of  a  tax  deed  of 
November  14,  18&4.  The  plaintiff  thereupon, 
hy  reason  of  being  so  forbidden,  stopped  tbe 
work  of  I&closlng  said  lots,  and  made  no  fur- 
tiier.  efforts  to  coniplete  the  same.  Very  soon 
thereafter,  without  tbe  consent  of  tbe  plaintiff, 
ttie  said  R.  B.  Oraig  took  posaesdon  of  auid 
lots,  and  iDclooed  the  same  with  a  substantial 
fence,  and  remained  In  [mssesslon  thereof  un- 
til bis  death,  when  he  was  sDcceeded  In  such 
yosseaaion  by  InaoKene  Craig,  who  has  since 
had  the  poflsesslon  until  now.  Fifth.  Tbe  lots 
ki  controversy,  for  the  year  1885,  were  en- 
tered apon  the  aasesament  and  tax  rolls  In 
-tbe  nanw  of  R.  B.  Gralg.  Sixth.  This  action, 
which  1b  In  the  nature  of  an  ejectment  and 
for  rents  and  proBta,  waa  commenced  by  the 
plaintiff  against  R.  B.  Crulg  Uay  7. 1887,  and 
■aid  Craig  flled  his  answer  denying  title  to 
tbe  plaintiff  and  admitting  possesion  in  blm- 
a^.  Seventh.  The  taxes  levied  upon  said  lots 
for  the  year  1885  remained  due  aud  unpaid  and 
dellnqBentand  said  lota  were  sold  fwsuchtaz- 
ee  In  September,  1886,  to  the  county  of  Leav- 
«D worth.  In  November.  1887,  the  aale  certifi- 
cate was  duly  sold  and  assigned  to  one  Wll- 
Uam  Booth,  on  the  14th  day  of  the  mouth. 
On  the  15th  day  of  the  same  month  said  sale 
certificate  was  duly  sold  and  assigned  by 
Sooth  to  Imtsene  Oralg,  by  the  name  of  Mrs. 
E.  B.  Crale;  and  on  February  13th  she  ob- 
tained »  tax  deed  thereon  from  the  county  of 
Leavenworth,  which  was  regular  upon  its 
flue,  and  valid,  and  was  reconSed  In  tbe  prop- 
er ofBce  on  May  1.  1890.  Eighth.  After  the 
death  of  R.  a  Craig,  In  July,  1887,  this  ac- 
tion was  revived  against  Imogene  Craig.  On 
July  13,  1889,  the  plaintiff  filed  a  supplemental 
petition  making  her  a  party  defendant;  caused 
a  summons  to  be  issued  to  her,  which  was 
duly  served;  and  on  October  9,  18U0,  she  filed 
a  snppl^ental  answer,  setting  up  hts  deed 
ft  February  18,  1890,  mentioned  In  findUig  No. 
T;  and  od  the  same  day  the  plaintiff  filed  his 
reply  thereto,  denying  her  title  to  said  lot 
■nder  said  tax  deed.  Ninth.  The  valuation  of 
the  rents  and  profitt  of  aald  lota  from  Novem- 
ber, 1884.  was  $i  pear  year. 

"Conclusions  of  Law.  First  Tbe  defendant 
Is  entitled  to  a  judgment  that  she  Is  the  owuer 
«f  said  kits,  and  entitled  to  the  possession 
W  the  same,  and  tbe  coats  accruing  subse- 
gaently  to  the  fiUng  of  her  supplemental  an- 
swer. October  %  1890.  Second.  The  plaintiff 
l»  entitled  to  ft  Jttdcment  for  oosts  accruing 
down  t»  October  fi^  1800,  and  for  tents  and 
poftts  at  the  lets  fnm  November,  188^  to 
Oetotoer  e,  3B9Q." 

Aad  JmWiiiiwiI  was  oendand  tbereon. 


The  case-made  cowtains  a  atatement  that 
the  plaintiff  excepted  to  the  said  several  coo- 
cluslons  of  law  at  the  time,  and  filed  hii 
motion  for  a  new  trial  on  the  grounds — First, 
that  said  findings  of  fact  and  conclusions  of 
law  were  not  sustained  by  sufficient  evi- 
dence, and  were  contrary  to  law;  second, 
for  error  of  law  occurring  at  the  trial,  and 
excepted  to  by  tbe  plaintiff.  Tbe  motion  la 
not  preserved  In  the  record,  nor  is  tbe  testi- 
mony, or  all  of  It;  but  In  said  case-made, 
we  find  the  following  statement:  "On  tbe 
trial  of  said  cause,  plaintiff,  to  maintain  the 
Issuee  on  his  behalf,  and  to  prove,  aliunde 
the  face  of  defendant's  said  tax  deed  for 
taxes  of  1885,  that  said  deed  waa  void,  of- 
fered competent  evidence  tending  to  show 
that  there  waa  Included  in  said  tax  deed  <^ 
1883,  and  for  which  aald  lota  were  sold,  a 
printer's  fee  of  ten  cents  for  each  lot.  and 
that  the  printer  who  published  the  delin- 
quent tax  list  and  notice  of  sale  did  not,  im- 
mediately after  the  last  publication  thereof, 
nor  within  fourteen  (14)  daya  tbereafter,  nor 
at  any  time,  transmit  to  the  treasurer  of 
aald  Leavenworth  county  an  affidavit  of 
such  publication  made  by  himself,  or  by  a.nj 
one.  Defendant  objected  to  said  evidence 
because  It  waa  Immaterial,  inasmuch  as  It 
appeared  that  such  list  and  notice,  with  such 
affidavit  attached,  waa  transmitted  to  tbe 
county  clerk  of  said  county  direct  from  said 
printer,  and  within  said  fourteen  (14)  daya. 
It  being  true  that  the  llat,  notice,  and  affida- 
vit referred  to  In  the  publication  were  traua- 
mitted  from  tbe  printer  direct  to  the  county 
clerk,  and  were  recorded  by  him  wltbia  four- 
teen (14)  days,  as  provided  by  law,  the  court 
sustained  said  objection  for  these  teauaom, 
and  plaintiff  at  the  time  excepted.  Plainilir, 
further,  for  the  aame  purpose,  offered  like 
evld'^noe  tending  to  prove  that  there  waa  in- 
cluded In  aald  taxes  of  18S5,  as  part  thereof, 
a  levy  by  said  city  of  Leavenworth.  ■  city 
of  the  first  class,  for  constructing  and  Bsaln- 
tainlog  the  main  trunk  sewers  of  said-  city, 
a  tax  of  %  mills  on  tbe  dollar  valuation  on 
all  lots  and  pieces  of  ground  lu  said  city 
subject  to  taxation,  exclusive  of  personal 
property,  and  the  value  of  the  real  estate  to 
be  takm  from  the  general  assesRment  roil 
of  said  county  said  year.  Defendant  obJiH-t- 
ed  for  same  reasons  as  last  above,  and  the 
court  sustained  the  objection,  and  plaintiff 
excf'pted.*'  The  above  and  foregoing  was 
all  the  evidence  offered  to  prove  the  invalidi- 
ty of  said  tax  deed  tor  the  taxes  of  1SS5.  and 
this  is  the  only  attempt  to  set  oat  any  of 
the  testimony  offered  on  tbe  trial  of  this 
cause.  The  petition  in  error  contains  13  as- 
signments of  error,  but,  from  the  condition 
of  this  record.  It  la  Impossible  for  us  to  pass 
upon  any  of  them,  except  anch  as  come 
strictly  within  the  admissions  In  tbe  case- 
made  as  to  tbe  testimony  offered  and  refus- 
ed on  certain  points;  and  aa  to  what  the 
others  are  founded  upon  woidd  require  an 
•xamlitation  of  the  evidence  adduced  la  tbe 
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cue,  which,  as  ve  have  said,  baa  not  been 
preserrefL 

The  llnrt  aaslgmnent  ctf  evror  In  plaintlirs 
brier  ta  the  Fejectloo  of  cempetent  erldesce 
tendiBS  to  rihow  that  there  was  Included  In 
said  taxes  of  1885,  for  wb1<Ai  said  lots  wdre 
Bold,  a  printer's  fee  of  10  cents  for  each 
lot.  bnt  0at  the  printer  Who  pahltsbed  the 
Aelfn^noit  tax  list  and  notice  of  sale  did 
not  Immediately  after  the  last  publication 
thereof,  nor  within  14  days  thereafter,  nor 
at  aiv  time,  trauamH:  to  tte  treasnrer  of 
said  LeavenwcHTtb  couaty  an  affidavit  of 
Mich  publication,  made  by  himself  or  by  any 
one.  Paragraph  6957,  Gen.  St  imsa  (Laws 
18i«,  c.  1 108,  "Tax  List"),  provides:  "Kv- 
ery  printer  who  irtiall  publish  such  list  and 
notice  sbail,  Immediately  after  the  last  pub- 
Uoation  thereof,  transmit  to  the  treasurer  of 
the  pn^>er  county  an  tuSdavlt  of  such  pubU- 
catloB.  made  by  such  person  to  whom  the 
fact  of  the  puUlcatlon  shaU  be  known;  and 
■o  printer  shall  be  paid  tor  «mch  publication 
who  shall  fall  te  transmit  anch  affidavit 
within  foarteen  (U)  days  after  the  last  pab- 
Heatlon."  etc.  To  determise  whether  or  not 
the  printOT'a  fee  Is  properlj  taxable  as  a 
charge  or  penalty  iMfal°Bt  property,  we  must 
Orst  aacerUln  wlieUier  or  not  the  county  is 
liable  to  the  printer  tberefer.  If  It  is  not. 
then  there  la  no  aathortQr  or  right  for  the 
collectl<m  of  ft;  and  the  statutory  require- 
ment comp^lng  the  laffldavit  to  be  made 
within  a  certaia  time  is  mere4y  for  the  pur- 
pose of  placing  in  the  hands  of  the  county 
authorltiea,  whose  daty  it  Is  to  charge  these 
ap  against  the  land,  proof  that  sach  pubU> 
cation  has  been  made.  In  other  words,  the 
official  whose  doty  It  la  to  enter  these  cbar^ 
ges  against  the  property  cannot  do  so  until 
he  has  learned,  through  le^l  proof,  that 
tbey  have  been  earned;  aad,  if  he  does  not 
so  learn  within  the  time  limited  by  statute, 
no  charge  therefor  can  be  entered  on  the 
tax  roll.  But  under  this  sectton  there  must 
be  an  abeolnte— total— failure  to  make  and 
transmit  this  affldarit,  not  a  mere  irregulari- 
ty In  the  manner  in  which  the  proof  Is  for- 
warded to  the  officer.  The  mere  fact  that  It 
is  not  handed  or  transmitted  to  the  county 
treasnrer  in  the  first  Instance  would  not 
Invalidate  the  deed.  If  it  comes  into  -his 
hands  by  any  means  (through  the  medium 
of  the  county  clerk,  or  anybody  else)  within 
the  14  days  limited.  It  would  be  sufficient. 
The  object  of  it  has  been  accomplished,  and 
the  tequlrcm^it  of  the  law  fulfllled.  This 
same  section  provides  that:  "The  county 
treasurer  ^all  lUso  make,  or  cause  to  be 
made,  an  affidavit  or  affidavits  of  the  print- 
tog  of  mrh  list  and  notice  as  above  tequlred, 
all  of  which  shall  be  carefully  preserved  by 
him.  and  deposited  as  hereinafter  specified." 
Yet  bis  failure  to  do  so  would  not  invalidate 
the  deed.  It  Is  a  mere  irregularity.  Btont 
T.  Ooates,  35  Kaft.  3fl&,  11  Pae.  IQl.  If  it 
were  shown  that  this  affidavit  had  neYer 
bWB  psMlTed  br  tin  cewMy  tteatfuMr  uatU 


after  the  expiration  of  the  14  days,  ttren  m 
think  the  contention  of  the  iplatutlff  in  'eri<w 
would  have  some  force.  But  It  is  admMed 
In  this  case  that  the  affidavit  was  maffe 
within  the  time,  and.  Instead  of  -being  trans- 
mitted to  the  county  treasurer,  was  seut  to 
the  county  clerk,  and,  for  atigbt  that  is 
shown  tn  this  record,  the  clerk  may  have 
handed  It  to  the  county  treasurer,  and  the 
presmxuptlea  is  that  he  did,  for  It  wlH  al- 
ways be  presumed  that,  where  an  officer  has 
performed  an  act  required  to  be  done  by 
bim,  It  was  properly  done;  and.  as  the  fee 
In  this  case  was  ctaatiged  against  the  land 
by  the  county  treasurer.  It  will  be  presumed 
that  ft  was  made  upon  legal  notice,  as  re- 
quired by  statute.  To  hold  that  so  tritllng 
an  irregularity  as  this  should  overturn  a  tax 
deed  la  aacrlSelng  substance  to  form,  and 
would  be  totally  Ignoring  paragraph  6!>U3, 
OefL  St..  which  was  undoubtedly  enacted  to 
cover  Just  such  canee;  and  It  reads:  "No  Ir- 
regutarlty  in  the  assessment  roll,  or  omis- 
sion from  ttie  same,  nor  mere  Irregul&rltlet 
of  any  kind  fn  any  of  the  proceedings,  aball 
iBvalidate  any  0nch  vroeeeding,  w  tkt  title 
conveyed  by  tax  deed,"  etc. 

Second  «sslgninent  of  error:  The  rejection 
of  competent  evidence  tendlfife  to  prove  that 
there  was  Included  In  said  taxes  of  1885,  as  a 
part  thelwof,  a  levy  by  the  city  of  Leaven- 
woithv  a  city  of  the  first  dass,  for  constrnct- 
iBg  and  maintaining  the  flaain  tmuk  sewers 
in  aaM  ctty,  a  tax  of  thfee-fourtbs  mills  on 
the  dollar  of  valuation  oa  all  the  lots  and 
pieces  of  ground  In  saM  city  subject  to  tax- 
ation, exclusive  of  personal  property,  and 
the  value  of  the  ^Bal  estate  to  be  taken  from 
the  general  assessment  roll  of  said  county 
for  said  year.  Just  what  point  Is  Intended 
to  be  raised  tinder  this  second  assignment  of 
error,  we  are  at  a  toes  to  understand.  From 
what  we  quoted,  It  would  seem  to  be  faM 
contentloa  that  the  levy  was  Illegal  because 
It  was  made  exclusive  of  personal  property; 
but  in  his  argutaient  he  Myfi  that  this  sec- 
ond specification  of  error  is  based  upon  the 
principle  of  fairness,  equality,  and  uniformi- 
ty which  characterlECB  evei*y  exebclae  of  tax- 
ation and  assessment;  that  It  Is  not  Jufit  ot 
equal  or  uniform  to  assess  for  the  purpose 
of  the  main  trunk  sewer  the  lot  of  a  poor 
man,  whose  little  house  Is  thereon,  as  mucli 
as  that  of  a  wealthy  merclmut  or  butel 
keeper  whose  immense  bulltlfnK  occtipleB  the 
next  lot  This  Would  IndU-nte  bis  conten- 
tion to  be  that  the  levy  was  Illegal  because 
It  was  m&de  upon  land  without  regard  to  Im- 
provements thereon.  We  can  only  annwtt 
this  in  the  language  of  the  defendant. In  er< 
rof:  "If  such  Is  the  contention,  It  contains 
within  Itself  that  which  shows  the  Impussi* 
billty  of  considering  It,  because  the  first 
quotation  discloses  the  fact  that  fhe  viilua- 
tlon  of  tbe  real  estate  was  to  be  taket  from 
the  general  aBse^sment  roU  said  county 
for  said  year.  The  general  assessiMBt  r«H 
Indicates  the  value      reativ»  UMiaSMtf  ilia 
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Improrements  thraeon."  The  statute  under 
which  the  city  acted  In  leTylng  this  tax  le 
■eetion  19^  c  87,  Laws  18S1,  "Oltles  of  the 
First  Oaaa"  <para8raph  663,  Geo.  St):  "The 
mayor  and  coubcII  shall  have  power  to  pro- 
vide for  a  syetem  of  sewerage  and  drain- 
age for  the  dty,  at  any  part  thereof,  and  to 
bnlld  and  construct  sewers  and  drains  by 
districts  or  otherwise,  as  the  mayw  and  conn- 
cU  nuy  designate.  The  cost  and  expense 
of  constructing  the  same  shall  be  assessed 
against  the  lots  or  pieces  of  ecovnds  contained 
In  the  district  in  wbkdi  the  same  Is  situated, 
and  the  cost  of  same  shall  be  tevled  and  col- 
lected as  one  tax  In  addltltm  to  ottux  taxes 
and  assessments,  and  shall  be  certified  by  the 
city  clerk  to  the  eoua^  tilerk,  to  be  idaced 
on  the  tax  roD  for  collection,  sabject  to  the 
same  penalties  and  collected  In  like  man< 
ner  aa  other  taxes;  as  proTlded  1^  law.*' 
In  Gllmore  Hentlg,  33  Kan.  16^  5  Pac. 
781,  the  supreme  court,  In  passing  upon  this 
section,  says:  *'Whete  a  statute  anthwlaes 
a  dty  to  provide  for  the  constmctton  of 
sewers  and  drains,  and  to  tax  the  cost  there- 
of upon  the  adjacent  owners,  but  does  not 
prescribe  any  mode  for  the  apportionment 
of  the  taxes,  the  city,  in  such  case,  would 
have  a  right  to  adopt  any  mode  for  the 
apportionment  of  the  taxes  that  would  be 
fair  and  legal;  and,  as  a  general  rule  of  ap- 
portionment, the  levying  of  the  taxes  in  pro- 
portion to  tiie  value  of  the  lota  taxed,  wlt^ 
out  the  improvements  thereon,  would  be  fair 
and  legaL"  As  to  the  assessment  being 
made  without  Including  personal  i^operty, 
the  act  under  which  It  was  made  specifically 
provides  that  *the  cost  and  esv«ase  of  the 
sewers  shall  be  assessed  against  the  lots  or 
pieces  of  ground."  This  certainly  excludes 
personal  property,  and,  as  we  have  said, 
from  the  condition  of  this  record  we  canniA 
intelligently  pass  upon  the  other  assignments 
of  error,  as  their  correctness  or  incorrect- 
ness depends  entirely  upon  the  testimony  io- 
troduced  at  this  trial,  which  haa  not  been 
preserved.  We  fail  to  see  nnj  error  in  the 
record.  The  judgmmt  of  the  lower  court 
will  therefwe  be  affirmed.  All  the  Judges 
concurring. 


OHIOAOO.  R.  I.  &  P.  BY.  00.  v.  GBBEN. 
(Court  of  Appeals  of  Kaosas,  Northera  Depart- 
ment, B.  D.    Sept  9.  1896.) 
Railroads— DOTT  to  Fbxcb. 

1.  Hailroad  companies  are  not  absolved  from 
complying  with  the  express  terms  of  the  stat- 
ute reqairing  them  to  inclose  their  roads  with  a 
good  fence,  except  where  some  paramonnt  in- 
terest of  the  public  intervenes,  or  some  para- 
momit  obligation  oi  dnty  to  the  public  rests  upon 
them,  rendering  it  improper  for  them  to  fence. 
Bailwar  Co.  v.  Shaft,  6  Pac  908,  33  Kan.  521. 

2.  And  if,  for  any  reason,  the;  are  relieved 
from  fencing  their  roads  at  some  particular 
place  or  places,  they  must  construct  fences  or 
other  barriers  aa  near  thereto  as  is  xessonsbly 
practicable. 

(firllabns  by  the  Govt) 


Error  from  district  court  Wabaunsee  coun- 
ty; William  Thompson,  Judge. 

Action  by  Amava  Green  against  the  Oblcsgo, 
Rode  Island  A.  Pacific  Railway  Company. 
From  a  Judgment  for  id^tU^  JfltSndsnt 
brings  error.  Affirmed. 

M.  A.  Low  and  J.  E.  Dolman,  for  jdalntiff 
In  error.  Spngue  &  Tmcy.  ft>r  defOidant  in 
error, 

OILKESON,  P.  J.  This  actum  was  brought 
by  Amava  Green  against  the  Chicago,  Bock 
Island  &  Pacific  Bailway  Compsny,  In  the  dis- 
trict court  of  Wabaunsee  county,  to  reeora- 
damages  for  the  killing  of  a  horse  belonging  to 
the  plaintiff,  Tlie  allegations  of  the  petition  are 
that  "the  killing  was  the  result  of  and  cawd 
tqr  D^igence  at  the  defendant  In  the  apen- 
tton  of  its  rallToad,  in  thst  the  agoita  and  em- 
ployes of  the  defendant  at  the  time  of  the  UU- 
Ing  did  not  exorcise  due  care  and  dil^ence  hi 
tire  fveratlon  of  its  engine  and  cats,  and  tiist 
the  defendant  did  not  eExerclse  due  care  and 
diligence  In  baring  Its  tndc  Inclosed  with  a 
good  and  lawful  fence,  as  required  by  statute." 
The  fint  aUegatfon  of  negligence  seems  to  have 
been  abandoned,  and  the  right  to  recover  was 
hased  entlrdy  on  the  alleged  fiiOure  of  tiie  de- 
fendant to  fokce  its  track. 

The  evidence  estabUshes  the  following  Acts: 
That  tiie  horsein  question  waskllled  l^theagent 
and  employ^  of  the  dtfendant  bdow.  at  the 
time  stated  in  the  petition,  at  a  point  about  »yo 
feet  west  <tf  the  west  switch  Umlts  of  said  raO- 
road,  at  Wabaunsee,  Wabaunsee  county;  that 
the  plalntur  was  the  owner  of  the  horse;  thai  a 
fair  mazket  value  of  the  horse  was  975,  and 
that  tiie  reasonsble  attorney's  fSes  was  940; 
that  a  proper  demand  was  made  xipon  the  de- 
fendant nllroad  conqiany  for  tin  value  of  the 
hotse  before  this  action  was  commoiced,  and 
th^  at  the  idaoe  where  the  hnse  was  upon 
the  right  of  way  of  the  railroad  company,  and 
for  a  quarter  of  a  mile  east  and  west  of  ttiat 
point,  tiiere  were  no  f  ^loeB,  cattle  guards;  or 
other  barrlen  to  prevent  sbx^  fran  gdng  on- 
to said  ralhtwd,  Indodng  the  right  of  way; 
fbat,  Just  before  the  bone  was  killed,  it  came 
down  the  bank,  and  onto  the  rls^t  of  way. 
fnxn  a  point  about  16  rods  fmn  the  laDwsy 
track,  west  of  a  certain  tocdhouse  at  the  com- 
pany, which  Is  located  on  the  right  of  way, 
about  a  quarter  of  a  mOe  nwQiwest  of  the 
depot;  and  that  tin  horse  was  struck  and  UD- 
ed  at  a  pc^  west  of  the  pubUc  crossing. 

There  are  but  two  alleged  errors  aaslgnsd  up- 
on whidi  the  plaintiff  in  error  rdles  tw  a  re- 
versal of  tiie  judgmmt:  First,  "that  Om  court 
ened  In  refuting  to  instruct  fbe  Jury  at  the 
close  of  the  testimony  to  letum  a  Tsnllct  for 
the  plaintiff  In  error";  and,  second,  *in  vrvr- 
ruUng  a  motion  fbr  a  new  triaL" 

Paragraph  1252,  Gen.  St  188U  ^belng  section 
1,  c.  94,  Laws  1874),  pzOTldes:  *'Bvery  nUlway 
company  or  corporation  in  this  state,  and  eroy 
assignee  or  lessee  of  such  company  or  cmpora- 
tlcn.  Shall  be  liable  to  pay  to  tlie  ownsr  the 
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fan  TatDO  at  meh  [anj]  and  ertary  ulnuU  km- 
ed.  and  all  damages  to  each  and  evoy  aniiual 
Injured  by  the  eDglne  at  can  (rf  socb  railway, 
or  any  other  manner  whatever  In  operatirtg 
nch  railway,  IrreepectlTe  of  the  fact  ai  to 
whether  meh  kUUm  or  wounding  waa  caned 
l(f  the  n^Usence  of  mdi  railway  company  or 
cDiporatloo,  or  asalgnee  or  lesBoe  thereof,  or 
not.**  aection  5  of  the  aame  act  provides: 
•That  this  act  ahall  not  apply  to  any  railway 
company  or  corpofBtlon,  or  the  assignee  or 
lessee  fbaeat,  whose  railroad  ta  taidosed  with 
a  good  and  lawful  faice»  to  prevent  soch  ani- 
mals from  being  on  said  railroad.**  Our  so- 
pceme  conrt,  passing  upon  this  statute,  has 
Bsld:  'TEhere  Is  no  express  exception  to,  or 
limitation  upon,  or  modlflcatloa  of»  any  of  the 
provMons  of  the  f  wegtrfng  sections  by  any  oth- 
er statote,  none  ncept  aoch  as  la  found  bi  said 
section  6;  and  If  there  Is  any  excQitloik,  Uml- 
tatlom  oc  modlfieatl(Hi  ol  any  of  the  forgoing 
sections^  other  tban  that  contained  in  aection 
0,  It  moat  be  sndti  tmly  as  arises  by  ImpUoatlini 
or  by  Judicial  ctmstructbxi  or  Interpretation. 
In  other  words,  nndtf  chapter  84  of  the  Laws 
ot  1ST4,  and  iqmid  ita  face,  a  railway  company 
Is  Uabte  In  all  cases  for  injuries  done  to  ani- 
mals by  the  operatkm  of  Its  road,  except  where 
the  raflroad  la  Inclosed  withagood  and  lawful 
fence.  'Elxinresslo  unlua  est  exdnslo  alterlns.* 
*  *  *  A  tbe  nature  of  things,  however,  thecB 
must  be  some  limitation  upon  the  terms  of  the 
language  need  In  said  chapter  94  of  tue  iawsof 
1874.  It  would  be  imivoper  for  the  railroad  to 
Incloae  its  road  where  the  same  crosses  a  pub- 
lic street  or  highway,  for  each  a  thing  would 
do  violence  to  other  provlsiona  of  the  statutes 
of  the  state.  It  is  also  held  hgr  some  conrta 
Out  even  a  rallroed  depot  or  station  Is  of  sudi 
a  pidrilc  character  that  It  would  be  Improper  to 
foice  Its  road  at  such  place,  and  there  are  cases 
which  go  even  beyraid  this.  The  great  weight 
of  anthorlty,  however.  Is  that  railroad  com- 
pantes  are  not  absolved  from  complying  with 
the  expren  terms  of  the  statute  requiring  them 
to  ln<doae  thdr  roads  with  a  good  and  lawful 
fence,  except  where  some  paramount  Interest  of 
the  pnbllc  Interferes,  or  some  paramount  obll- 
gatlon  or  duty  to  Uie  public  rests  upon  the  rail- 
road conqianles,  rendering  it  im^apet  for  them 
not  to  fcasce  tbdr  roads.  Mo  prints  Interest 
or  conTenlfflMe  w  Inconvenience  on  the  part 
of  a  railroad  cmnpany  ^11  alone  be  snffldent 
to  abaolve  It  firom  foidng  Its  road  where  the 
statute.  In  express  terms,  requires  that  the  road 
ShaD  be  fenced.  Ttie  language  of  the  statute 
Is  v«y  plain,  *miist  be  taictosed  with  a  good  and 
lawful  fence,  to  prevent  such  animals  from  be- 
ing on  said  railroad.'  Building  fences  along 
the  side  of  the  txaxSk  Is  not  alone  aufflcient,  nor 
would  the  cuiatmctlon  of  catOe  guards  at  each 
end  of  the  switch  limits  comply  with  the  plain 
statutory  requirements.  The  railroad  must  be 
iBdoaed;  and  It  la  not  fhe  provliies  of  the 


courts  to  create  ooeptlons  to  ttw  nda^  et  ta- 
terten  with  the  legidattve  policy.  Courts  may 
and  have  said  that,  where  some  other  statute  or 
some  paramount  du^  or  obUgatlou  abaolTai 
railroad  companies  from  fencing  their  road,  they 
need  not  do  so;  but  where  the  statute  express- 
ly  requires  them  to  fence  in  (Oder  to  exempt 
the  company  from  liability,  and  no  other  stat- 
vtee  or  obligations  or  duty,  or  any  good  reason 
exists  to  rdleve  them  from  so  fencing,  the 
courts  cannot  say  tbey  need  not  fence.  And 
If,  from  any  reason,  they  are  relieved  from 
fencing  at  any  particular  place  or  jdaces,  then 
they  must  cMistruct  fences^  catOe  guards,  and 
other  harriers  as  near  ttieieto  as  Is  reascmable 
and  practicable  to  inclose  their  tnusks."  Hall- 
way Oo.  V.  Shaft,  88  Kan.  621, 6  Pac.  91&  We 
think  the  except  kms  to  the  general  rule  requir- 
ing railroad  companies  to  fence  their  roads 
have  been  deariy  and  ftdly  pointed  out  the 
supreme  conrt  ot  this  state  tai  tba  cases  of 
SiUlway  Go.  Bbatt,  supra,  and  Prit^ett  v. 
Itaaway  Oa,  88  Kan.  748, 7  Pac.  Oil.  And  if, 
from  any  reason.  In  this  case  the  company  was 
relieved  from  fencing  Ha  road  at  any  particular 
place,  it  devolved  uptm  the  conqiany  to  show 
it  The  burdai  of  pnxtf  In  all  such  cases  rests 
upon  the  company. 

There  was  no  attempt  on  the  part  of  the  com- 
pany to  show  that  Ite  road  was  fenced  at  fhe 
idaoe  ot  the  acdden^  ta  at  any  plac&  There 
was  some  testtmooy  offered  to  show  that  to 
maintain  cattle  guards  within  1,000  feet  of  the 
switch  limits  would  endanger  the  lives  and 
limbs  ct  ite  employes.  But  the  verdict  and 
findings  of  the  Jury  are  against  the  company 
upon  this  preposition,  and  oomdnde  this  court. 
And  conceding,  for  the  puipose  ot  this  case, 
this  to  be  true,  would  the  company  be  relieved 
fMm  fencdng  their  road  at  the  place  of  the  ac- 
ddoit?  We  dUnk  not  It  Is  not  shown  that 
the  land  or  place  of  the  accident  was  neces- 
sary for  the  use  of  the  cmnpany,  as  a  part  of 
Us  statkm  grounds;  yet  It  mlgfat  be  said  from 
the  testlmcHiy  that  it  was  so  used.  But  would 
that  relieve  the  company  from  the  statutory  du- 
ty of  fencing?  Our  supreme  court  has  answer- 
ed this  question  In  the  negative,  and  In  B^l- 
way  COk  V.  Shaft,  supra.  It  Is  said:  "Assuming 
for  the  purposes  of  this  case  that  land  neces- 
sarily used  for  station  grounds  need  not  be 
fttKed,  then  the  question  uisea:  Is  it  neces- 
sary for  a  railroad  company  to  inclose  a  tract 
not  necessary  for  the  use  of  tbe  railroad  com- 
pany as  a  part  of  Itt  station  grounds,  but  Itt 
fact  so  used?  Under  the  circnmstances  of  this 
case^  we  think  we  must  answer  this  question 
In  the  affirmative  To  say  that  railroad  com- 
panies are  not  required  to  fence  their  roads  In 
such  cases  would  be  to  create  an  enseptlon, 
without  any  good  reason  therefor.*'  We  have 
failed  to  discover  any  levendUe  oior  in  tb» 
record.  The  Judgmoit  of  the  district  court  wUl 
be  affirmed.  AH  the  judges  coDcurring. 
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BBACH  ».  MOSfiK  et  aL 

(Owirt  of  ApDeala  of  Kansas,  Northern  Depart- 
ment, B.  D.  Sept.  le,  am.) 

QUAKDUX— LUBILITr  TOR  DBPAVUT  OV  ABES*— 
Baku  ihd  Ban'kixo—Coujkwioh*— 
Subaobsts. 

1.  A  cnardian  who  in  good  faith,  and  using 
reaBonable  care  to  selpct  a  proper  RKcnt,  does 
select  one  of  good  repute  to  make  collection  of 
a  claim  of  hia  ward,  and  Buch  ageat  oolkecwd 
the  aaoaey  due  thereoD,  and  kept  it,  is  not  Ua* 
ble  to  his  ward  for  the  loss. 

2.  \Vbm  a  collection  if<  placed  In  the  hanils 
of  a  bank  with  authority  to  ewplo7  another 
bank  to  collect  it,  the  second  bank  becomes  the 
Bubagent  of  the  customer  ot  the  first,  for  the 
reason  that  the  cnatomer  aatborizes  the  em- 
ployment of  Buch  agent  to  make  the  eoHectloiL 

(SrUabns  br  tlw  Coort) 

Error  from  dlstrkrt  court,  MmtIb  coun^;  M. 
B.  NIcholsoD,  Judge. 

Action  bjr  Aaabel  Henry  fieach  against  A 
Moser,  Jr..  and  others,  on  a  guardian's  bced. 
From  a.  Judgment  for  defendanta,  plaintiff 
Iwlngs  error.  Afilnned. 

In  April.  18S4,  A.  Uoser.  Jr.,  one  of  the  de- 
fendants In  enor,  was  wppolated  gaardtaa  of 
the  estate  of  Asahel  Henry  Bew!h,  Uk  plaltt- 
tlff  tn  error,  1^  the  probate  Judite  of  Uonls 
cMDty,  Kan.,  who  flled  hk  bond  aa  aoeb 
guardian,  with  hts  co-4efendantt  as  Ma  mre- 
tles  thereon.  The  estate  of  the  plaintiff  in  «r> 
POT  consisted  of  a  legacy  of  ?1,000,  bequeathed 
to  him  by  his  uncle  Abljab  I.  Beach,  late  of 
the  county  of  Richland,  in  the  atate  df  Otito; 
and  one  Boijamin  Woodrtfl  was  the  oec- 
utor  of  the  last  will  atid  testament  of  aafd 
Abljah  I.  Beach,  and  one  A.  H.  Redding  was 
the  attorney  of  said  Woodruff,  resMlnK  In 
Richland  county,  Ohio,  and  with  whom  mast 
<X  the  bnatnees  connected  with  this  legacy 
WHS  transacted.  Mr.  Moser,  the  gaardlan.  was 
ahn  the  cashier  of  the  Fanners'  &  Drorera' 
Bank  of  Council  Orove,  Kan.  After  Moeerll 
appointment,  he  had  some  corresi)ondence  with 
Redding,  the  attorney  of  the  execator.  Wood- 
ruff, In  reference  to  the  legacy,  wlw  wished  Mo- 
ser to  take  some  notes  due  the  eetate  of  Abljah 
I.  Beach  from  a  Mr.  Welch,  who  resided  In 
Morris  county,  Kan.,  tn  payment  of  the  leeacy. 
Hr.  Moser  Inresttgated  the  matter,  and  de- 
clined to  do  so,  because  Welch  was  not  ready 
to  pay,  and  informed  the  executor,  throngh 
his  attorney,  to  that  effect  In  July,  18H4,  the 
executor  acknowledged  the  receipt  of  this  in- 
formation with  reference  to  Welch,  and  sent 
a  receipt  for  Jloser  to  sign,  asking  him  to  send 
It  to  the  Bxcliange  Bank  of  Bt  lleville,  Ohio, 
and  that  the  legacy  would  be  paid  booil 
Moser  did  as  requested,  and  attached  a  draft 
to  the  receipt,  and  sent  It  to  the  Ohio  bank, 
using  for  this  pmpose  the  stationery  and 
Mank  of  the  Farmers'  &  Drovers'  Bank,  bnt 
the  baafe  was  in  no  way  eenaected  with  this 
collection.  It  was  not  charged  to  the  bank, 
nor  did  he  take  any  credit  therefor.  He  re- 
peatedly Inquired  by  letter  to  the  Ohio  bank, 
and  was  informed  each  time  that  the  money 


haa  nat  teen  vald;  tat  In  tutt  tte  OUb  baik 
had  reoelTsd  tha  aioiMgr,  snd  Its  atatemaots  to 
tb»  guardian  were  fUaa.  In  -February.  UM, 
ttw  Ohio  bank  fa  Bed.  and  the  guanihm  has 
keen  unaHte  ta  colleet  uy  vt  aald  lesMj.  U 
April,  IWU,  the  plaintiff  la  emr  brought  anlt 
to  recaiTCC  the  amoaot  at  this  IcfEacy,  with  in- 
terest thereon,  from  Mr.  Uoaer  and  his  sore- 
tl«a  Qpon  bis  band  as  gnardtan.  Trial  was 
bad  before  eonrt  and  Juiy.  wUeh  Tcanlted  In  a 
verdict  and  Jadffmait  In  teTor  of  like  defmd- 
ant.  and  ttaa  plaintiff  bringa  the  «aas  hen  fbr 
review. 

J.  H.  Mahan  and  D.  H.  Browne^  fbr  plaln- 
tUI  In  ernw.  Malloy  &  K^y  and  Moiria  L. 
Bitchie,  for  def  endanta  In  error. 

QIUCE80N.  P.  J.  (after  stating  the  facts). 
We  think  the  theory  adopted  by  the  oowt  be- 
low of  this  action  la  efarect— that  tt  la  an  ac^ 
tiaii  between  the  fraardlan  and  bts  ward,  and 
not  between  the  guardian  and  the  Farmers' 
&  Drovera*  Baafc;  aad  the  only  Issue  pre- 
sented by  the  pl«adlogs  and  proot  oCFered  la 
support  tiiereof  <vm3»  wiiether  or  not  the  de- 
fendant Uoaer  had.  or  bad  not.  been  ne^ 
gent  in  the  discharge  of  dntlea.  The  petltkm 
chan»s  a  brauA  of  the  condition  of  his  bond, 
vli.  "that  he  dM  not  faithfully  discharge  his 
dnttea  aa  gnarduui."  The  answor  aHegee  that 
"be  bad  nwd  due  aare  and  dDIgence  in  fab 
atteiiHM:  to  coHeet  the  legacy  sought  to  be  re- 
covered fn  this  action,  and,  without  any  fault 
or  ne^lgeoce  an  bis  part,  had  faBed  to  do  so." 
l%e  reply  denies  this,  and  the  testimony  of- 
fered by  the  plaintiff  upou  tbe  trial  was  na- 
gneetlonabty  for  the  punrase  of  showing  the 
neglf^ence  on  the  part  of  tbe  defendant  In  not 
c<dleottng  thts  money  from  the  parties  the 
lAalntlff  claims  were  liable  therefor,  as  wed 
as  want  of  diligence  upon  his  part.  Bnt  tbe 
plaintiff  now  contends  that  no  question  of 
negligence  or  diligence  Is  In  Issue;  yet  be  fai- 
slsts  that  the  law  of  thts  case  is  that  **tt  Is  In- 
cumbent on  a  trustee  to  manage  the  trust  es- 
tate In  the  same  manner  that  a  discreet  man 
would  manage  his  concerns,  and  be  Is  ac- 
countable if  he  neglects  to  perform  his  duty"; 
that  "a  trustee  Is  bound  to  manage  and  em- 
ploy the  trust  property  for  the  benefit  of  a 
cestui  que  trust  with  the  care  and  diligence 
of  a  provident  owner,"— and  rttes  authorities 
In  support  thereof:  and  we  agree  with  him 
that  such  Is  the  law.  and  that  It  governs  this 
case.  And  ft  Is  also  true  that  a  guardian  who 
In  good  faith,  and  using  reasonable  care  to 
select  a  proper  agent,  does  select  one  of  good 
rppute  to  make  a  collection  of  a  claim  of  his 
ward,  and  such  agent  collected  the  money 
due  thereon,  and  kei>t  It.  Is  not  liable  to  bis 
ward  for  the  loss.  Holeman  v.  Blue,  10  IlL 
App.  130.  A  rule  wbfcli  would  subject  a 
(rnardlan  to  a  son  of  e  floe  for  mere  error  in 
Judgment  Is  Inapplicable  to  the  character 
of  the  otHce.  McElheny  v.  Muslck*  63  111. 
328:  Landmeaaer's  Appeal.  126  Pa.  St.  113, 
17  Atl.  543.   Tbe  jury  paased  vooa.  thia  quea> 
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tlon  «f  negUffence,  and  found  ia  Cbtot  of  tbe 
defend&nt,  and  these  findings  are  ■appotted 
by  ample  teatanony:  "Q.  1.  Did  tlie  defend- 
ant Moser  oae  ordinary  care  and  prudence 
In  attempting  to  secure  tbe  legacy  belouglne 
to  the  plalnUCF?  Ana.  Yea.  Q.  2.  Did  tbe 
defendant  Moser  ever  recelTe  the  amount  of 
tbe  legacy  due  to  the  plaintiff  from  tbe  es- 
tate of  A.  H.  Beach?  Ana.  No.  Q.  S.  Was 
the  defendant  Moser  gnllty  of  any  negligence 
in  attempting  to  secure  tbe  amount  of  tbe 
legacy  due  to  the  plaintiff?  Ans.  No."  Un- 
der the  rule  so  well  established  In  thla  state, 
the  Terdlct  will  not  be  disMrbed  so  fbr  as 
tbia  question  Is  concerned. 

Again,  It  Is  urged  that  thla  guardian  was 
alao  cashier  of  the  Fannws'  &  Drorers' 
Bank,  and.  as  such,  forwarded  this  draft 
through  tbe  ba&k  to  tbe  Oblo  bank.  We  can- 
not agree  with  this  contention.  Tbe  testl- 
many  clearly  shows  that  tbe  bank  was 
not  oonnectod  with  it  Ib  any  way.  The  guard- 
ian did  not  act  mm  casttier.  bat  aa  goardlau. 
In  this  transaction;  nor  was  it  in  ahy  sense 
a  commercial  transaction.  The  fact  that  a 
draft  was  attached  to  the  receipt  would  not 
make  It  one  if  It  was  substantially  something 
else.  Tbe  substance,  not  the  form,  deter- 
mines tbe  character  of  a  transaction,  con- 
tract, or  document  Tbe  receipt  whs  the  es- 
sential dooument.  and  upon  It  the  money  was 
to  be,ajid  was,  paid.  The  draft  was  merely  an- 
cillaiy.  The  drait  was  not  intended  as  nictk, 
nor  sent  In  the  nsoal  course  of  banJdug  busl- 
neaa,  but  direct  to  a  bank  convenient  to  the 
executor,  and  at  hts  request  AU  these  dr- 
comatances  tend  to  oiibold  the  deflendant'i 
theory  of  this  ease.— that  be  acted  as  guard- 
Ian,  and  not  as  caabier;  never  snpposed  or 
treated  tbe  transactkn  as  a  eontcaet  with 
Um  hank.  We  think  the  contention  of  the 
plaintiff  in  error  Is  founded  apon  a  mlsap^ 
cation  of  a  rule  of  commercial  law.  ivetaU' 
Ins  some,  repudiated  In  many  other,  states, 
and  not  adopted  Kansas  to  the  facts  of 
tMe  caae  at  bar. 

If  we  were  to  concede  that  the  defendant 
acted  as  cashier  In  this  transaction,  under 
tbe  circumstances  of  tbls  case,  would  bte 
bank  be  liable  to  him  aa  guardian?  We  think 
aot.  The  ITarmers'  ft  Drovera'  Bank  would 
■tizqily  be  tbe  agent  of  tbe  guardian  to  trans- 
mit Ott  note  to  the  Exchange  Bank  of  Bell»- 
▼lllc;  Ohio;  and  tbe  latter  bank  would  be  ttM 
^exit  of  tbe  guardian  for  the  collection  there- 
of. Bank  Lludsborg  t.  Ober.  81  Kan.  5V8, 
S  Fac.  A21.  The  Farmers'  &  Drovers'  Bank 
was  Dot  only  antboriied  to  eaiploy  anottker 
agency,  but  was  directed  and  iBstructed  as 
to  tbe  particular  one  to  be  employed.  We 
tbink  tbe  law  Is  well  settled  that  the  bank 
vecdTtng  tbe  paper  became  an  agent  of  the 
depositor,  with  aitthorlty  to  employ  anotbo 
bank  to  collect  it  The  second  bank  becmnes 
the  eabagent  of  tiK  enstomer  of  tbe  first,  for 
tbe  resBou  that  tbe  customer  authorizes  tM 
cmpk^meot  of  such  an  agent  to  make  tbe 
iiinarlinn    Tte  pivamaialas  tlie  praparty 


of  the  enstomer,  and  la  collected  for  him. 
Tbe  party  employed  wttli  bis  Haaeat  to  make 
the  collection  must  therefore  be  regarded  as 
bis  agent  A  subagent  Is  accountable,  ordi- 
narily, only  to  his  superior  agent,  when  em- 
ployed without  tbe  assent  or  direction  of  the 
prindiwl.  Bat,  If  he  be  employed  with  tbe 
express  or  Implied  assent  of  tbe  principal,  the 
superior  agent  will  not  be  responsible  for  bis 
acts.  There  Is  In  each  a  case  a  privity  be- 
tween tbe  subagent  and  tbe  principal,  who 
must  therefore  seek  a  remedy  directly  against 
the  subsgeut  for  bis  negligence  or  misconduct 
Story,  Ag.  {{  217-318.  Tbese  familiar  rules 
of  law,  applied  to  the  case  at  bar,  relieve  It 
of  all  doubt  oven  under  the  theoiy  of  tbe 
plaintiff  In  error. 

While  it  must  be  admitted  that  there  seems 
to  be  a  variety  of  opinion  among  tbe  very 
able  courts  that  have  liad  tills  question  before 
them,  yet  we  doubt  if  the  cases  were  all 
carefully  studied,  and  tbe  facts  upon  which 
each  case  was  decided  were  carefully  consid- 
ered, there  would  be  as  mncb  conflict  as  at 
first  seems;  and,  undoubtedly,  tbe  prepon- 
derance of  tbe  authorities  supports  tbe  con- 
clusions we  have  reached.  The  following, 
among  others,  are  to  tbls  effect:  President, 
etc.,  of  DoRbester  &  Milton  Bank  v.  Presi- 
dent, etc.,  of  New  Bngland  Bank,  1  Cueb.  177; 
Fabens  v.  Bank,  23  Pick.  (Mass.)  830;  Law- 
rence Bank,  6  Conn.  521;  Bank  v.  Scovil. 
12  Conn.  808;  Hyde  r.  Bank.  17  La.  neO; 
Aetna  Ids.  Oo.  t.  Alton  Olty  Bank,  25  lU.  248; 
fitacy  T.  Back,  12  Wis.  628;  Tieiiian  v.  Bank, 
7  How.  (Miss.)  648;  President  etc.,  of  Agri- 
cultural Bank  of  HlSBiasippI  v.  Commerce 
Bank  of  Manchester,  T  Smedes  &  M.  6U2; 
Bowling  V.  Arthur,  84  Miss.  41;  Jackson  v. 
Bank,  6  Har.  &  J.  14«;  Bauk  t.  Howell,  8 
Md.  630;  Bonk  v.  Trtplett  1  Pet.  25;  Bank 
T.  Earp,  4  Rawle,  884;  Bellnnlre  v.  Bank,  4 
Whart  105;  Paly  t.  Bsnk,  66  Mo.  M; 
Smedes  t.  Bank,  20  Johns.  373;  Onslldi  r. 
Bank.  S6  Iowa,  484.  8  N.  W.  828. 

It  is  contended  that  tbe  court  erred  In  giv- 
ing certain  Instrnctlooe,  to  which  tbe  plaintiff 
excepted  in  tbe  following  manner:  "To  tbe 
giving  of  which  said  tnstmctlons  tbe  pbilntlff 
then  and  there  duly  excepted  and  excepts." 
This  Is  Insufficient  A  general  exception  to  a 
whole  charge  Is  not  available,  unless  the 
whole  charge  Is  erroneous,  or  unless  tbe 
charge  hi  Its  general  scope  or  meaning  Is  er- 
roneous. Sumner  v.  Blair,  0  Kan.  621;  Atch- 
ison City  T.  King,  Id.  550;  Fergui-sou  v. 
Oraves,  12  Kan.  89;  Wheeler  v.  Joy,  15  Kan. 
800;  Hunt  v.  Ualnes.  26  Kan.  211;  Yeamans 
V.  James,  27  Kan.  218;  Bard  v.  Eleton.  81 
Kan.  276,  1  Pac.  665;  FullenwIder  v.  Ewing 
26  Kan.  69.  The  charge  In  tbls  case  Is  not 
subject  to  any  such  objection. 

There  are  nmneroos  assignments  of  error 
upon  tbe  admission  of  testimony.  We  have 
carefirily  examined  and  coasidered  them,  but 
tall  to  find  any  reversible  error  therein. 

Tbe  judgment  of  tbe  court  b^w  win  ba 
mmmad.  AU  tke  jtidgss  coacMrhn. 
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HBRRIHACK  BIYER  SAV.  BANK  t. 
CURRY  et  «1. 

(OoDrt  of  Appeals  of  Kansas,  Northern  Depart- 
ment, a  D.    Sept.  16,  1886.) 

COXTHACT  or  HORBTTSHIP— CoiCSTEirOTIOlt. 

A  aaretj  is  h  favorite  of  the  law,  and  has 
a  right  to  atand  upon  the  precise  terms  of  his 
obligation;  and  Wn^n  the  terms  used  therein 
are  not  explicit  the  courts  will  place  snch  a  con- 
struction thereon  as  wiil  ophold  the  evident  un- 
derstanding  of  the  parties  as  to  its  force  and  ef- 
fect at  the  time  it  WMM  entered  into.  Uarrer, 
J.,  dissenting. 
(Syllabus  by  the  Coart.) 

Error  from  circuit  court,  Shawnee  county; 
J.  B.  Johnson,  Judge. 

Action  by  the  Merrlmadt  River  Savings  Bank 
against  W.  S.  Curry  and  others  on  a  bond. 
On  defendant  Carry's  death,  Cornelia  H.  Cur- 
ry and  others,  executrix  and  aecutors,  were 
aubstltated,  and  from  a  Judgment  In  their 
favor  plaintiff  brings  error.  Affirmed. 

D.  M.  HcFarland  and  Wheeler  &  Swltzer, 
for  plaintiff  In  error.  Douthltt,  Jones  Se  Ma- 
son, for  defendants  In  error. 

QILKESON,  P.  J.  In  April,  1885,  the 
plaintiff  commenced  a  suit  in  the  district  court 
of  Shawnee  county,  which  was  afterwards  re- 
moved to  the  circuit  court  of  the  United 
States  for  the  district  of  Kansas,  against  Ru- 
fus  Bean  and  Susan  A.  Bean  (husband  and 
wife)  and  Christopher  B.  Schmidt,  to  recover 
of  the  Beans  the  amount  due  on  a  promissory 
note  secured  by  mortgage,  and  to  foreclose 
said  mortgage.  Christopher  Schmidt  also  held 
a  mortgage  on  the  same  property,  and  was 
for  that  reason  a  party  defendant  At  the 
time  of  the  commencement  of  this  suit  an  ap- 
plication was  made  for  a  receiver.  The  de- 
fendants Bean  and  his  wife  tendered  a  bond 
in  the  sum  of  $1,200,  upon  which  W.  S.  Curry 
was  surety.  The  court  accepted  this  bond, 
and  overruled  the  appUcatltai  for  a  receiver. 
The  bond  is  as  follows:  "Know  all  men  by 
these  presents,  ■  that  we,  Ruf us  Bean  and 
Susan  A.  Bean,  as  principals,  and  W.  S.  Curry 

and  ,  as  sureties,  all  of  Shawnee  county, 

In  the  state  of  Kansas,  are  held  and  firmly 
bound  unto  the  Merrimack  River  Savings 
Bank,  a  corporation  duly  organized  and-exlstr 
log  under  and  by  virtue  of  the  laws  of  the 
state  of  New  Hampshire,  In  the  penal  sum  of 
twelve  hundred  dollars  ($1,200),  lawful  money 
of  the  United  States,  to  the  payment  of 
which,  well  and  truly  to  be  made,  we  do  here- 
by, Jointly  and  severally,  bind  ourselves,  our 
heirs,  executors,  administrators,  and  assigns, 
firmly  by  these  presents.  The  conditions  of 
this  obligation  axe  such  that,  whereas  the  said 
Rufus  Bean  and  Susan  A.  Bean  on  the  15tb 
day  of  December,  1881,  executed  and  delivered 
to  said  Merrimack  River  Savings  Bank  their 
crataln  promissory  note  for  the  stun  of  six 
thousand  dollars  ($6,000),  due  five  (6)  years 
after  date,  with  Interest  thereon  at  the  rate  of 
^ght      per  cent  per  annum,  payable  seml- 


annually  according  to  the  coopons  atta^ed  to 
said  note,  and.  to  secure  the  same,  executed 
and  delivered  onto  the  Merrimack  River  Sav- 
ings Bank  a  certain  real-estate  mortgage, 
which  said  mortgage  was,  however,  Jnnior  and 
subsequent  to  certain  other  mortgages  held 
by  Christopher  EL  Schmidt,  to  secure  the  sum 
of  thlrty-flve  hundred  dollars  ($8,500)  and  in- 
terest; and  whereas,  said  Merrimack  River 
Savings  Bank,  as  plaintiff,  has  commenced  a 
suit  In  the  district  court  within  and  for  the 
county  of  Shawnee,  in  the  state  of  Kansas, 
against  said  Rufus  Bean  and  Susan  A.  Bean 
and  Christopher  B.  Schmidt,  as  defendants, 
praying  a  personal  judgment  against  said 
Rufus  Bean  and  Susan  A.  Bean  for  the 
amount  due  on  said  note  and  mortgage,  and 
also  for  a  foreclosure  of  said  mortgage,  and 
the  sale  of  said  mortgaged  premises  to  pay 
said  Indebtedness;  and  whereas,  said  plaintifF 
has  made  an  application  to  said  court  In  said 
action  for  the  appointment  of  a  receiver  there- 
in to  take  charge  of  said  mor^aged  premises, 
and  collect  the  rents  and  profits  thereof, 
which  said  order  said  court  refused  to  make, 
bat  ordered  this  bond,  condltloued  as  herein 
set  forth,  to  be  executed  In  lieu  thereof:  The 
condition  of  this  obligation  Is  such  that  If  the 
above-bounden  Rafus  Bean  and  Susan  A 
Bean  shall,  within  ten  days  after  the  sale  of 
said  mortgaged  premises  under  a  decree  of 
foreclosure  rendered  In  said  action,  pay  to  the 
Merrimack  River  Savings  Bank  the  balance, 
If  any,  to  the  amount  of  this  bond,  due  upon 
the  Judgment  rendered  In  favor  of  said  Mer- 
rlmadE  RJver  Savings  Bank  in  said  action 
after  applying  the  proceeds  arising  from  the 
sale  of  said  mortgaged  premises  to  the  pay- 
ment of  the  mortgage  indebtedness  thereon, 
under  the  order  of  said  court,  In  accordance 
with  the  priorities  established  by  said  court, 
then  this  obligation  shall  be  void,  otherwise 
Shan  remain  in  full  force  and  effect  Dated 
this  6th  day  of  May,  1885.    Rufus  Bean, 
Susan  A.  Bean,  and  W.  S.  Curry."    On  the 
3d  day  of  Bfay,  1886,  the  drcuit  court  of  the 
United  States  ordered  and  decreed  that  there 
was  due  the  said  Merrbnadc  River  Savings 
Bank,  plaintiff  herdn,  from  Rufus  Bean  and 
Susan  A.  Bean,  the  sum  of  $7,275.84,  and  that 
said  Indebtedness  should  bear  interest  at  the 
rate  of  12  per  cent  per  annam;   that  there 
was  due  defendant  Christopher  B.  Sclunldt 
from  said  defendants  Rufos  Bean  and  Susan 
A.  Bean  the  sum  of  $4,404.67,  and  that  debt 
should  bear  Interest  at  the  rate  of  10  per  cent 
per  annum;   and  that  said  Christopher  E. 
Schmidt  had  a  first  lien,  and  said  Merrimack 
River  Savings  Bank  had  a  second  lien,  upon 
the  premises  therein  described,  by  vlrtne  of 
the  mortgages  sued  on.   And  it  was  then  and 
there      the  court  further  ordered  and  decreed 
that  should  said  defendants  Rufus  Bean  and 
Susan  A.  Bean  fall  for  six  mcmths  firom  the 
rendition  of  said  judgment  to  pay  to  said  Mer- 
rimack River  Savings  Bank  and  said  Chris- 
topher B.  Schmidt  said  som  so  as  aforesaid 
found  due  them,  tocether  with  the  Interest 
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Uiereon,  and  tbe  costs  of  ftetion,  the  said  de- 
scribed premises  should  be  sold  without  ap- 
prafsement,  etc.  Said  premises  were  on  tbe 
20tli  day  of  December,  1886.  by  W.  A.  Scott, 
special  master  In  chancy,  sold  In  accordance 
with  sold  decree;  and  he  filed  his  report, 
showing  that  the  premises  sold  for  the  aggre- 
gate snm  of  $12,175,  that  tbe  costs  of  salt 
amounted  to  S261.27,  that  the  amomit  dne 
Christopher  Schmidt  was  $4,082.40,  and  that 
the  amoimt  due  the  Merrimack  River  Savings 
Bank  was  $7,826J37.  After  this  rqnrt  was 
filed,  In  Jannary,  1887.  tbe  plaintiff  allied 
to  the  court,  asking  that  the  taxes  torled  and 
assessed  against  tbe  real  estate,  amounting 
to  $282.68,  be  paid.  The  court  ordered  tbe 
master  In  chancery  to  pay  these  taxes  out  of 
tbe  proceeds  of  said  sale.  On  tbe  10tb  day 
of  February,  1887,  W.  .S.  Cnny*  tbe  surety  oa 
said  bond,  paid  In  to  the  deck  of  said  circuit 
court  tbe  sum  of  $606.14.  The  KdalntUt  con- 
tends  that,  under  the  terms  of  this  bond,  tbe 
taxes  80  as  aforesaid  paid  sbonld  be  deduct- 
ed from  the  amount  received  for  the  property, 
as  wdl  as  the  costs  ttf  said  salt,  and  that  Hien 
the  balance  doe  would  be  $977.72,  with  In- 
terest at  the  cats  <rf  12  per  cent,  per  annum, 
and,  to  recorar  this  amount,  on  the  18th  day 
of  April,  1800,  brought  suit  upon  this  bond. 
W.  8.  Cony  filed  a  demurrer  to  tte  petltkm. 
Rufus  Bean  and  Susan  A.  Bean  made-defanlt. 
Upon  the  hearing  bad  upon  Oie  demurrer,  the 
court  bdd  that  the  petition  did  not  state  facts 
sufficient  to  constitute  a  cause  of  acUtm  In 
faTcn-  of  die  plaintiff  and  against  the  detteid- 
ant  Curry,  and  sustained  tbe  demturer.  The 
cause  was  proceeded  with  as  against  tbe  other 
defendants,  and  Judgment  rendered  ajoUnst 
Been  and  Bean  for  tbe  sum  of  $441.61.  Plain- 
tiff brbiSB  case  bare  for  refvlew  on  the  action 
of  the  court  sustaining  the  demurrer. 

Why  was  this  bond  given?  There  was  an 
action  pending  to  foredose  two  mortgages 
against  the  iiroperty  of  tbe  principals  on  this 
bond.— one  belonging  to  the  plaintiff  la  error, 
and  tbe  other  to  one  Christopher  Schmidt. 
These  were  the  only  things  under  considera- 
tion at  tbe  time,  and  to  provide  for  the  pay- 
ment tiiereof  this  bond  was  wtered  Into. 
One  of  these  must  be  a  first,  and  the  other  a 
second,  Ilea  on  tbe  land.  The  court  must 
and  would  decide  between  them,  Hils 
would  constitute  tiie  priorities  to  be  estab- 
lished. If  the  plalnturs  was  decreed  to  be 
a  prior  Hen,  then  the  llabUity  of  the  bond 
would  only  be  the  difference  between  tiie 
purchase  price,  or  proceeds,  and  the  amount 
doe  on  the  Judgment  rendered.  If  tbe  pur- 
chase price  was  more  than  the  Judgment, 
then  there  would  be  no  llaUUty.  If  It  was 
declared  to  be  a  second  lien,  then  tbe  liabil- 
ity would  be  det«mined  in  another  manner, 
viz.:  If  tbe  purchase  price  was  not  suffldeut 
to  pay  ttae  first,  the  liability  would  be  for 
the  amount  ct  the  Judgmmt  rendered.  If 
more  tban  sufllelent  to  pay  the  first,  then  it 
would  be  tbe  dlfferoice  between  the  purchase 
price,  leas  the  amount  of  tbe  other  mort- 


gage, and  the  amount  of  the  Judgment  ren- 
dered, subject  to  the  order  of  the  court  made 
at  the  time  the  decree  of  foreclosure  was  en- 
tered. The  order  entered  at  that  time  was 
"to  pay  to  said  Merrimack  Savings  Bank  the 
sum  as  aforesaid  found  due,  tt^ether  with 
the  Interest  thereon,  aud  costs  of  this  ac- 
tion." Tbe  court  found,  with  reference  to 
the  amounts  due,  that  there  was  due  the 
plaintiff  $7,275.84^  with  Interest  at  12  per 
cent;  that  there  was  due  to  Christopher  B. 
Scbmidt  the  sum  of  $4,404.67,  with  Interest 
at  10  per  cent.  The  amount  therefore  found 
due  (m  the  mortgage  Indebtedness  was  the 
difference  between  these  two  sums,  and  the 
Interest  thereon;  and,  under  tbe  order  of  the 
court,  the  bondsmen  bad  six  months  from 
the  date  of  the  rendition  of  the  Judgment  In 
which  to  pay  this  amount.  We  cannot  be- 
llere  that  it  was  omtemplated  by  the  par- 
ties at  the  time  tbe  bond  was  given  tiiat  ttae 
term  "proceeds**  meant  tbe  amount  due  after 
all  expenses  were  deducted,  or  that  tbey  In- 
tended to  be  bound  for  the  payment  of  any 
and  all  Hens  that  might  be  established 
a^inst  tids  i«operty.  They  used  tbe  term 
•^proceeds"  In  Its  usual,  wdl^uown.  general 
signification:  *^tae  sum,  amount;  numey 
arldng  fnnn  the  sale;  tiie  purchase  price; 
tbe  bid."  We  think  the  language  of  the 
bond  admits  et  but  one  construction,  via.: 
That  the  proceeds  (that  la,  the  purchase 
price;  tbe  amount  hli)  shall  be  applied  to 
the  mortgage  Indebtedness,  according  to  the 
priorities,  and  thai.  If  any  balance  was  due. 
It  should  be  paid  under  the  bond,  according 
to  ttae  order  of  tbe  court  We  fall  to  see 
where  there  Is  any  room,  under  the  condi- 
tions of  this  bond,  to  hold  the  surety  for  a 
deficiency  created  by  any  other  liens  than 
those  contemplated  at  the  time  he  became 
a  sure^.  StVfpose  It  developed.  In  the  pn«- 
ress  of  tikis  action,  that  a  mechanic's  lloi 
bad  attached  to  either  of  the  tracts  of  laud, 
and  It  was  prior  to  either  or  both  of  these 
mortgsges,  so  that  the  plalntilTs  mortgage, 
inat^d  of  being  a  second,  would  have  been 
s  third,  lien;  would  it  for  a  moment  be  con- 
tended that  this  bond  would  Indemnify 
against  It?  We  think  not;  and  the  taxes 
were  simply  a  lien.  These  parties,  as  we 
have  said,  were  contracting  for  and  about 
two  certain  mortgages,— nothing  loor^  and 
nothing  less.  The  taxes  were  surely  not 
ocmtaaaplated.  Ttae  record  shows  that  ttae 
plaintiff  did  not  think  of  them  until  long 
after  the  sale  was  made.  Tbe  plaintiff  had 
it  In  bis  power  to  make  these  taxes  a  part 
of  the  mortgage  Indebtedness.  Ho  failed  to 
do  so.  We  cannot  malce  a  contract  for  htm. 
The  court,  under  the  statutes,  ordered  these 
paid,  not  as  a  part  of  the  mortgage  Indebt- 
edness, but  out  of  the  proceeds.  We  cannot 
understand  bow  It  can  be  claimed  that  the 
parties  to  be  bound  intended  that  tbe  taxes 
should  be  first  paid,  any  more  than  any  other 
Uen  that  had  attached  to  this  proper^. 
This  bond  was  given  in  a  legal  proceeding. 
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Tlie  parties  conlfl  Tery  eattfly  have  nad«  tl 
express  what  ttiey  now  dalm  It  mMns.  TTiey 
did  not,  but  hare  acted  under  M.  The  rec- 
ord shows  that  the  surety  paid  mndM*  the 
order  of  the  court,  addlajf  intereHt  and  de- 
ductlnf?  costs)  thd  sum  of  9006.14,  and  there 
Is  no  showing  made  that  any  objection  was 
ever  entered  by  the  plaintiff  until  more  than 
three  years  afterwards,  by  bringing  thte  ac- 
tion. We  do  not  think  equity  demands,  or 
would  uphold,  any  such  strained  construo- 
tiou  being  placed  upon  the  plain  terms  of 
this  bond.  The  contention  of  the  plaintiff 
In  error  calls  To  mind  the  noted  litigant  In 
the  cotJrt  of  last  resort  at  Venice,  reported 
unofflclalty  some  centuries  ago.  He.  being 
in  about  the  same  frame  of  mind  and  occu- 
pying the  poslttrai  th^  do  here,  stated  his 
claim: 

"Till  thou  coTist  mil  the  spaJ  from  off  my  txKid, 
Tbon  but  offentTet  thy  lunga  to  soeak  bo  loud 
♦   •   •   I  Btand  here  for  law." 
— Shylock  T.  Aotonia.  Merchant  of  Yenlccv  id 
4»  scene  1. 

We  can  best  meet  this  position  by  using 
Hie  plea  the  plalatlff  in  that  case  urged  as  be 
saw  his  right  of  recovery  melttatg  away  be- 
fefe  the  argumest  of  Portia: 

"^s  It  so  nominated  In  the  bond? 
I  eaUBOt  and  it:  'tis  not  tn  the  bon^." 

— Shyleck  t.  Aritoow,  mpm. 

And  the  eonrts  of  the  present  day  have  sus- 
tained this  doctrine:  "That  a  stn^  la  a 
favorite  of  the  law.  and  has  a  right  to  stawl 
npon  the  predee  terms  of  his  obligation." 
"That  his  Hahlllty  cannot  be  extended  by  !m- 
pIIcatloD."  Burton  r.  Det^er.  M  Kan.  60% 
38  Pac.  783.  The  JudgmftBt  <a  tiw  court  wlU 
therefore  be  affirmed. 

CLARK,  J.,  eoncarring. 

GAKVITR,  J.  (dfssentlng).  I  am  unable  to 
concur  with  the  views  expressed  by  the  ma- 
jority of  the  court  In  this  case.  In  my  opin- 
ion, a  proper  consideration  of  the  clrvum' 
stances  under  Vfalcfa  the  bond  was  made, 
and  of  the  object  of  its  execution,  requires 
that  such  a  construction  be  put  upon  tt  as 
will  give  effect  to  tlie  evident  Intention  of  the 
parties  to  provide  for  the  payment  of  any 
deftclency  that  might  remain  on  the  plain- 
tiff's judgment  In  case  It  did  not  receive  full 
payment  and  satisfaction  thereof  out  of  the 
proceeds  of  the  sale  of  the  mortgaged  prem- 
ises. The  taxes  du3  and  unpaid  on  the  land 
were  a  legal  eharga  thereon,  which  the  pur- 
chaser at  the  sale  had  a  right  to  have  paid 
out  of  the  purchase  money.  Gen.  St.  1889, 
par.  6902.  And  the  plaintiff  could  not  look 
to  the  proceeds  of  the  sale  for  payment  of  Its 
Judgment  until  all  prior  liens.  Including  ths 
taxes,  were  paid.  I  think  the  words,  "after 
ai'plylng  the  proceeds  arising  from  the  sale 
of  said  mortgaged  premises  to  the  payment 
of  the  mortgage  indebtedness  thereon,** 
should  be  held  to  refer,  as  coneeras  plain- 
tiff's ^dgmwt,  only  to  such  proceeds  as 
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could  be  applied  to  the  payment  of  snch 
Judgment,  after  the  payment  of  all  prior  le- 
gal charges  and  liens  which  the  covt  er- 
dered  paid. 


ED6ERT0N  T.  O'NEIt^L. 
(Oonrt  of  Appeals  of  KanMS,  Northera  D^art- 
meot.  E.  D.    Sept.  9,  189Q.) 

DbhdRHER   to  BvIOBXCB— STltBBT  RAILROADS— 

RlQBTS  —  CoSTrtlBCTfiRT  NBOLiaB.SCB  —  FSB- 
90:«AL  IVJORIBS — DaMAORS — PLEimSQ, 

1.  A  demurrer  to  the  evidence  shoaH  be  otcp- 
rnled  when  the  evkleaee  falriy  teods  to  estab* 
lUh  every  material  allegation  of  the  petition. 

2.  A  Rtreet  railway  has  not  exclasive  rights 
to  the  use  of  its  tracks  and  ground  covered  by 
It,  and  is  ceastmcted  aad  opemt«d  on  the  theo>y 
that  it  is  not  an  additifHisl  burden  on  the  high- 
way, but  is  merely  aa  additioonl  uae  coniem- 
plated  when  the  street  was  laid  oat.  This  ne- 
eesnitstes  a  liberal  constractisa  lo  favor  of  the 
rights  of  the  public,  and  the  law  is  averse  ta 
concede  any  exclusive  rights  to  the  portion  of 
the  street  to  railway  companies,  except  where 
the  nefessitiefl  of  the  cane  demand, 

S.  Where  orie  acts  eRoBeosBly  tfaisngh  fright 
or  excitement,  induced  by  anotner'B  neglureDce. 
or  adopts  a  perilous  alternative  in  the  endeavOT 
to  avoid  an  injury,  threatened  by  snch  negli- 
gence,  or  when  be  acts  mistataeoiy  Id  endeavor* 
mg  to  avoid  an  uDrapeeted  daoser,  negligently 
ceuRed  by  the  defeadant,  he  Is  not  guilty  of  con- 
tributory neglirenoe,  as  a  matter  of  law. 

4.  A  perMjnal  injary  froai  a  single  wroagfol 
act  of  aegUgeDce  Is  aa  estiraty,  and  alEordi 
ground  for  o&Iy  one  action.  In  that  action  re- 
covery may  be  htd  for  all  damRges  suffered  np 
to  the  time  of  trial,  and  for  all  wni^  are  shown 
to  be  reasonably  certain  or  probable  to  be  sof- 
tered  in  the  future:  and,  whea  these  are  the 
necessary  and  proximate  result  of  the  act  com- 

Elalned  of,  they  need  not  be  specialty  averred, 
ut  are  reeovemb.e  under  the  gMMwal  ■I'-gaTtf" 
of  damages. 
(SyUabm      the  Court.) 

EiTror  froB  eonrt  of  commoik  pleaa»  Wyan- 
dotte county;  T.  P.  Anderson,  Jnc^. 

Action  by  Michael  O'NeUl  agalnrt  D.  Sf. 
Bdgerton,  receiver  of  the  Interstate  Rapld- 
Traoslt  Railway  Compai^.  Frons  a  Judg- 
ment far  plaintiff,  defendant  brings  error. 
Affirmed. 

Wallace  Pratt,  fbr  plalnttff  In  ector.  Datl 
&  Bird,  for  defendant  in  error. 

0ILKB80X,  P.  J.  This  was  an  action  by 
Michael  O'Neill,  aa  pfatlntlff,  against  D.  M. 
EdgertoD,  as  receiver  of  the  Interstate  Bap- 
Id-Transtt  Railway  Company,  for  an  injury 
to  snid  O'Neill,  caused  by  a  collision  of  one 
of  the  trains  of  the  said  railroad  company 
with  a  wagon  In  which  O'Neill  was  seated, 
and  which  at  the  time  was  attempting  to 
cross  the  tracks  of  tbe  street  railway.  The 
accident  complained  of  occurred  at  the 
street  crossing  at  Ninth  and  Central  avenue. 
In  Kansas  City,  Kan.,  npon  what  Is  known 
as  the  "River  View  Line,"  a  branch  of  tbe 
main  line,  and  connects  therewith  at  Rirer 
View  Station,  In  Kansas  City,  Kan.,  and 
mns  through  said  city  to  Grand  View  Sta- 
tion, its  terminus,  a  distance  of  aboot  two 
miles.  This  Is  a  double-track  road,  oper- 
ated through  said  cUj,  tbe  trains  of  wUeb 
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ftre  draw*  smftll  dammj'  engine^  the 
round  trip  beluK  made  Id  about  20  mlKUtee. 
On  the  return  trtp— that  Is,  froni  Gnit&d  View 
east  to  Rlrer  View— tbe  trains  are  run  back- 
ward, not  beiog  turned  at  the  western  ter- 
minus, although  BWttclws  ace  pivTlded  at 
that  point  f«r  that  purpose.  About  100 
yanis  west  of  the  Ninth  stveet  crossing  la  a 
power  bouse  or  car  barn,  between  it  and  tbe 
place  of  colliskta;  and  al>out  200  feet  dis- 
tant therefrom  la  a  curre  in  the  track. 
The  avenue  alopos  with  eoashterable  srrade 
from  Tenth  street  to  NlMh  street  Tli« 
train  which  caused  the  lii>ury  was  at  the 
time  coins  east,  and  was  running  badcward. 
On  the  day  of  tb«  accident,  the  plaintiff, 
O'Neill,  had  been  at  work  grading  on  Tenth 
street  and  Central  avenfke,  and  hetweei 
fi  and  7  o'clock  was  returning  Cram  his  work 
ta  his  boarding  honset  seated  in  the  rear  end 
of  a  tw»-borBe  wagon,  which  was  driven  hy 
one  Frank  Buchanan.  They  had  proceeded 
down  Oeatral  avenue,  on  the  north  side 
thereof,  fram  Te»th  ste-eet  to  Ninth  street, 
and  at  Ninth  street  the  driver  attempted  to 
ems  the  av«Bue.  To.  do  sO)  he  was  con- 
pelted  to  cross  both  tracks,  and  had  ccossed 
the  north  track,  and  was  fen  the  act  of  croaa- 
iBff  tb»  south,  when  the  train  waa  di8C«T- 
•red  cleae  upea  them.  The  team  and  wagoa 
tacapec^  hut  O'NelU,  Jumpine  therefrom,  was 
stnic^  btr  the  train,  and  iiUwed. 

The  jWT  made  speeU  flpdinge  ot  fact,  as 
foUowa:  "U)  What  was  tbe  speed  of  tbe 
train  ia  qgestlea?  Ans.  About  twenty  mttes 
per  hour.  (2>  At  wbat  dlstanee  eeuld  the 
^proachlng  train  have  been  men-  by  plaio^ 
tiff  at  and  before  the  actual  crossing  of  tbe 
track?  Ans.  About  six  hundred  feet  (3) 
IMd  or  not  the  plalotUt  look  to  see  U  a  train 
waa  aM^roachtng  at  the  time-  bef6re  crossing 
the  track  or  right  of  way  of  the  defantbuit^ 
mttmr  toaving  the  road  the  plaintiff  was  on? 
Ana.  lea.  (4)  If  plaintiff  did  look,  at  wbat 
dlst^Bce  £ram.  and  before  attempting  to 
make  the  crossing?  Ans.  About  twenty  feet 
iJSt  At  what  distance  was-  traip  firom  plalur 
tiff  when  he  first  saw  It,  and  could  be  then 
have  escaped  h>  time  to.  have  avoided  tbe 
accMent?  Ans.  About  45  or  50  feet;  to  tbe 
best  of  our  knowledge,  no.  Did  the 
plaintiff,  at  any  time  before  crossing  the 
track  of  tbe  defendant,  stop,  and  either  look 
or  Uaten  for-  an  approaching  train?  Anst 
Stopped^  no;  looked,  yes.  (7)  What  time  of 
day  did  the  aacldent  occur?  Ans.  Between 
6  and  7  p.  m.**-  "(-11)  Was  plaintiff  guilty  of 
any  negligence?  U  sot  in  what  respect? 
Aaa.  Nou  (12)  Waa  or  not  Key,  the-  con- 
doctor  of  the  train  In  question,  on  the  plat- 
form at  tbe  east  end  of  the-  ear  which  ap- 
proached and  came  In  coUlBlon  with  plain- 
tiff? Ans,  No.  (13)  If  on  tbe  platform  of 
the  car  drst  apppoachlng  the  crossing  In 
qnesllon,  was  he  or  not  on  tbe  lookout  to 
avoid  danger  to  plaintiff  or  others?  Ans. 
Was  not  on  idatferm.  (14)  While  on  said 
Iilatform,  was  he  or  not  In  a  position  to  be 


In  the  Immediate  command  V  tbe  bvaaea  of 
said  car?  Ana.  He  was  not  on  platfenn. 
(IB^  On  said  platform,  was  he  In  a  position 
to  Immediately  command  and  use  the  bell 
rope  2  Ana  He  was  not  on  platform.  (16) 
Did  or  not  said  Key,  while  on  said  platform, 
as  soon  as  he  discovered  the  plaintiff  er 
wagon  and  team,  make  use  of  tbe  twU  rope 
and  of  tbe  brakes  as  soon  as  he  discovered 
that  said  team  and  wagon  were  about  to 
eross  the  track?  Ans.  No."  These  were  all 
the  special  findings  offered  by  the  defendant. 

Our  attention  is  directed  to  six  asslgu- 
aients  of  etvor,  which  we  will  consider  In 
the  order  that  they  are  presented: 

1.  In  evenruting  the  defendant's  demurrer 
to  the  teetlmoi^.  The  allegations  set  out  in 
the  petition  are  "l^t  ttie  deteotent  ran  and 
operated  Its  road  la  a  grossly  aagMgeat  and 
earelcss  manner,  by  nmnlmg  tbo  tralas  there- 
on ba<^ward.~tbat  Is^  with  engines  or  loco- 
motives attached  to  the  rear  end  of  the 
train;  that  sueh  backward  nuHilBg  is  un- 
necessary, and  highly  daneerou*  to  the  pub- 
lic safety;  that  th^  neglected  their  duty 
by  not  keeping  a  careful  watch  on  th0  front 
end  of  tbt  tralttv  to  avoid  eelllaloes^  that 
the  tialD  In  question  waa  rvnniiae  at  a  high 
rate  of  speech  and  thay  failed  to  seand  the 
whistle^  ring-  the  beH,  or  give  any  o^r  sig- 
nal of  approach  of  danger."  Upon  all  of 
these  allegations  testimony  wa»  Introduced 
by  the  plaintiff,  which  not  only  tended  to 
prove,  but  we  think  MtaMlshed,  eaeh  and 
erery  on»  of  th^.  In  fact,  we  might  say 
that  they  stood,  for  the  purposes-  of  demup- 
rer,  tmcontradlcted;  and  tbe  only  facts  that 
eoalA  be  said  to  be  disputed,  er  npon  wbicb 
there  was  any  conflict  of  testimony,  are  as  to 
tiie  ne^igence  of  the  plaintiff  in  attempting 
t»  cross  the  track.  And  tbe  rule-  is  well  ea- 
tabllsbed  that,  where  ttiere  Is  a  conflict  of 
testimony-  that  reasonable  men  mlg^t  differ 
about,  then  it  becomes  a  question  of  fact  for 
the  Jury;  and  opon  tiris-  preposition  the  Juiy 
found  that  "the  plaintiff-  was  net  guilty  of 
any  negligence,"  and  this  finding'  Is  upheld 
by  the  testimony  IntrodiKed  by  the  plaintiff; 
and,  BhouM  we  admit  that  the-  testhnony 
upon  this  proposition  was  weak,  we  would 
not  feel  warranted  in  reversing  the  ]udg' 
ment  in  this  case  for  that  reason  alone,  wben 
H  Is  so  concluelTeiy  shown  that  the  employes 
of  the  defendant  in  charge  of  tbe  train  were 
so  grossly  negligent  in  Its  matrageraent,  and 
where  the  most  that  could  possibly  be  said 
of  the  plaintiff's  conduct  Is  that,  If  be  was 
negligent  at  all,  his  negligence  was  very 
slight  The  supreme  court  of  this  state  has 
repeatedly  held  that  "where  tbe  negligence 
of  one  piu-ty  Is  gross,  and  that  of  the  other 
is  Might,  notwithstanding  the  slif^bt  negli- 
gence, tbe  party  may  recover."  Sawyer  v. 
Sauer,  10  Kan.  466;  Railroad  Co.  v.  Houts, 
12  Kan.  328;  Railroad  Go.  v.  Pointer.  14 
Kan.  37;  Railroad  Oo.  T.  Davis,  87  Kan. 
74U,  16  Pac.  78. 

2.  The  admission  ot  evidence  of  any  otber 
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accident  on  this  ro&d  than  this  one  In  question. 
This  needs  but  little  comment  We  hare  ex- 
amined the  record  very  carefully  In  this  con- 
nection, and  fail  to  find  any  such  testimony 
admitted  over  the  objection  of  the  defendant. 
In  fact,  we  find  that,  upon  objection  made,  it 
was  InTariably  sustained.  A  motion  to  strike 
out  was  granted.  It  fs  true,  some  testimony 
looking  in  this  direction  was  admitted,  but 
without  objection,  and  is  raised  for  the  first 
time  in  the  brief  of  counsel;  and  we  cannot, 
therefore,  understand  how  the  defenclaiit  was 
prejudiced  thereby. 

3.  That  the  court  erred  in  giving  the  follow- 
ing instructions:  "(4)  If  you  find  that  the 
plaintiff  was  on  a  public  street,  and  at  a  pub- 
lic crossing,  when  he  was  struck  by  the  de- 
fendant's train,  be  will  not  be  considered  a 
trespasser  upon  the  rights  of  defendant  by  be- 
ing on  Its  track,  the  right  of  the  plaintiff  and 
defendant  In  said  street  being  equal;  and  the 
defendant  was  bound  to  run  its  train  with  ref- 
erence to  the  plaintiff  and  all  other  persons 
rightfully  on  said  street,  and  It  was  bound  to 
use  ordinary  care  and  diligence,  bo  as  to  avoid 
hijuriag  him."  The  petition  all^s,  and  it  is 
admitted  In  this  action,  that  this  line  of  road 
was  operated  upon  the  public  h^hway  and 
public  street  in  the  city  of  KansaB  City,  Kan., 
and  that  the  accident  occurred  at  a  public 
crossing.  This  being  true,  the  idaintiff  cannot 
be  considered  as  such  a  tre^sser  as  would 
relieve  the  railway  company  from  exercising 
ordinary  care  and  diligence  towards  him.  In 
fact,  he  would  not  be  a  trespasser  at  all.  The 
company  would  be  bound  to  run  its  trains 
with  reference  to  him,  and  to  every  other  per- 
son who  might  be  rightfully  occupying  the 
street  Such  persons  would  have  the  same 
right  to  be  in  the  street  as  the  railway  com- 
pany. If  the  plaintiff  and  the  railway  com- 
pany each  have  the  right  to  use  said  ground, 
then  It  was  Incumbent  upon  each  alike  to  use 
ordinary  care  and  diligence  to  prevent  and 
avoid  injuries.  In  commeuUng  upon  this  prop- 
osition, Mr.  Justice  Valentine,  in  Railway  Co.  v. 
Pointer, 0  Kan. 427,  said:  "In  fact  in  this  case 
the  legal  right  of  the  railway  company  and 
that  of  the  public  to  use  this  ground  as  a  street 
seems  to  be  about  equal.  Both  derive  their 
right  from  a  city  ordinance."  And  from  the 
record  in  this  case  it  must  be  taken  for  grant- 
ed that  the  public  used  this  ground  for  a 
street  before  the  railroad  was  built  "The 
railway  and  the  streets  are  equally  highways. 
A  legitimate  use  of  either  Is  a  public  right 
and  this  right  rests  on  the  same  basis  in  both. 
Parties  are  bound  to  care  and  diligence  in  us- 
ing either,  so  their  use  shall  not  work  an  in- 
jury to  others  with  the  same  rights.  Persons 
crossing  a  railroad  on  a  street  or  public  high- 
way are  only  exercising  an  undoubted  right; 
but,  in  so  doing,  they  must  use  the  same  care 
and  vigilance  for  their  safety,  and  the  safety 
of  persons  running  on  the  railway,  that  the  op- 
erators of  the  train  use.  In  most  cases,  as 
t)ie  travder  on  tbe  highway  can  arrest  his 
progreM  easier  and  quicker  than  a  railway 


train,  it  would  be  bis  duly  to  stop  on  Hie  ap- 
proach  of  danger;  but  this  obligation  does  not 
arise  from  the  superior  right  of  the  raCroad, 
but  from  the  condition  of  the  parties."  And 
we  think  the  rule  obtains  in  this  state  that 
"the  people  have  the  same  right  to  travel  od 
the  ordinary  highway  as  the  railroad  compa- 
nies to  run  trains  on  the  railroad  (Railroad 
Co.  T.  Morgan,  43  Kan.  13,  22  Pac.  1000).  and 
that  their  rights  and  duties  are  equal"  And 
this  rule  is  founded  upon  reason,  and  support- 
ed by  the  great  weight  of  authorities.  But 
it  is  contended  by  the  defendant  in  error  that 
it  should  not  be  applied  to  street  railwaya 
We  fail  to  see  any  s^rad  reason  for  this  argu- 
ment A  street  railway  has  not  exclusive 
rights  to  the  use  of  its  tracks  and  ground  cov- 
ered by  It  as  lif  case  of  an  ordinary  rail- 
road company;  and  the  fact  that  a  street 
railway  often  occupies  a  large  portioii  of 
crowded  streets,  and  that  It  Is  constructed  and 
operated  on  the  theory  that  It  la  not  an  addi- 
tional burden  on  the  highway,  but  Is  merely 
an  additional  use,  contemplated  wheat  the 
street  was  laid  out  necessitates  a  liberal  con- 
struction in  favor  of  the  rights  of  the  public; 
and  the  law  is  averse  to  concede  any  exclu- 
sive right  to  that  portion  of  the  street  to  rail- 
way companies,  except  where  the  neeesEdtka 
of  the  case  demand;  and  the  great  weight  cf 
authority  that  refers  to  street  railways  holds 
that  at  a  croaslng  nelth^  party  has  any  para- 
mount right  of  way;  in  other  words,  the  rlghti 
are  equal;  while  it  Is  true,  as  between  a  street 
car  and  an  ordinary  vehicle,  moving  along  the 
track,  the  car  would  have  the  superior  rl^t 
of  way,  but  this  superior  right  of  the  car  does 
not  authcvlze  its  owners  willfully  or  negli- 
gently to  Injure  one  who  refuses  to  rect^iae 
it  In  O'Nell  T.  Railway  Co.,  129  N.  Y.  125, 
29  N.  E.  8S,  the  court  says:  "As  the  cars 
must  run  upon  the  tracks,  and  cannot  turn 
out  for  vehicles  drawn  by  horses,  they  must 
have  the  preference;  and  such  vehicles  most 
as  they  can,  in  a  reasonable  manner,  keep  olC 
from  the  track,  ao  as  to  permit  the  free  and 
unobstructed  passage  of  the  cars.  In  no  oth- 
er way  can  street  railways  be  operated.  As 
to  such  vehicles,  the  railways  have  a  para- 
mount right  to  be  exercised  in  a  reasonable 
and  prudent  manner.  But  a  railway  cross- 
ing a  street  stands  upon  a  different  footing. 
The  car  has  a  right  to  cross,  and  must  cro«i, 
the  street;  and  the  vehicle  has  the  right  to 
cross,  and  must  cross,  the  railroad  track. 
ther  has  a  superior  right  to  the  other."  As 
was  said  in  Improvement  Co.  r.  Stead,  95  U. 
S.  165:  "The  mistake  of  the  defendant's  coun- 
sel consists  in  seeking  to  impose  upon  the  wag- 
on too  exclusively  the  duty  of  avoiding  colli- 
sions, and  to  relieve  the  train  too  entirely  firom 
responaibility  in  the  matter.  Railway  compa- 
nies cannot  expect  this  Immuni^  so  long  as 
their  tracks  cross  the  highways  of  the  country 
on  the  same  leveL  The  people  have  the  same 
right  to  travel  on  the  ordinary  highway  as  the 
railroad  companies  have  to  nm  trains  «n  the 
raiiroad." 
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4.  Id  giving  the  followliig  taurtrnctlcnu:  **If 
jon  And  from  tbe  eridaice  that  the  plalntlfl 
or  big  drlrer  drove  upon  defendant's  track 
without  looking  hei^  to  lee  whether  an  ap- 
proaching train  was  In  d^t,  atlU  awdk  care- 
twsDess  of  the  ^ataitlff  would  be  no  exoue 
for  the  dtf aidant,  Ita-offlcerB  or  lervantB,  to 
reuUeasly  or  wantonly  Injure  him;  and  If  yon 
find  from  tbe  evidence  that  after  the  plaintiff 
was  upon  defendant's  track,  and  after  tbe  de- 
fendant, Ita  offlcere  or  Krvanta,  saw,  or  tbe 
exercise  of  ordinary  prudence  could  have  seen, 
that  tbe  plaintiff  was  upon  Its  tnu^  or  In  the 
set  of  going  upon  it,  then  said  defendant,  Ito 
officers,  servant^  and  empk^te,  owed  a  duty 
to  the  plaintiff  to  use  all  reasonable  means  In 
th^  power  to  avort  the  accident;  and  if  you 
Ihid  that  tbe  defoidant;  Its  officers,  servants, 
and  employes,  did  not  attempt  to  stop  tbe 
train  as  soon  as  plaintiff  waa  by  them  seen 
to  t>e  about  to  cross  the  trade,  but  allowed  the 
trahi  to  mn  down  upon  the  idalntlff,  and  only 
stopped  the  train  when  the  ooUislon  of  the 
train  with  tbe  wagon  In  which  plaintiff  was 
was  Imminent,  and  such  train  could  have  been 
stoived  beftne  it  collided  with  such  wagcm  by 
the  exercise  oC  ordinary  care,  then  yon  wUl 
find  for  the  plataitlff."  We  cannot  accept  the 
Oieory  of  the  defendant  tiiat  this  Instmctlott 
waa  erroneous,  because  It  submits  to  the  Jury 
a  question  not  In  this  case.  Vpon  one  bxanch 
of  tbe  negligence  charged  It  is  an  Important 
questloD,  provhig  the  conduct  of  tbe  employ^ 
operating  this  train,  and  we  think  there  is  am- 
ple testlmooy  to  base  tills  Instruction  on. 

It  Is  also  urged  that  this  instruction  gave 
the  jury  the  right  to  guess  as  to  the  distance 
In  wbkli  Qie  train,  whldi  wss  running  at  the 
ta^  rate  of  «peed  testified  to,  could  be  stop- 
ped. This  is  not  well  founded.  It  was  for 
tbe  Jury  to  say  from  the  testimony  at  what 
rate  of  9eed  ttie  train  was  running.  They 
were  at  liberty  to  si^  what  testimony  had 
most  w^ght,  which  they  would  accept,— that 
of  tlw  aiglneer  or  the  other  wttnesses.  If 
they  accepted  that  of  the  former,  then  they 
could  find  very  readily  from  the  testimony 
whether  tbe  train  was  attempted  to  be  stop- 
ped, or  could  bsTc  been  stopped.  In  time  to 
have  averted  tbe  accident  If  they  bettered 
the  other  testimony  as  to  the  mte  of  speed, 
then  we  concede  that  they  could  not  ten  In 
what  distance  the  train  could  have  been  stop- 
ped, as  tiiere  Is  no  testhnony  iq>on  this  propo- 
slUcHi.  StiD,  they  could  tell  wheth^  an  at- 
tempt waa  made  to  stop  the  train  as  soon  as 
tbe  employte  saw  the  plaintiff  was  about  to 
cross  tbe  track;  but  they  evldentiy  disregard- 
ed tbe  testimony  of  the  engineer,  giving  more 
weight  to  that  of  tiie  other  witnesses,  and  so 
fbond;  and  tiiey  did  not  find  In  reference  to 
the  distance  in  which  tiie  train  could  be  top- 
ped, hat  did  find  "that  no  attempt  was  made 
to  stop  when  the  plaintiff  was  discovered  on 
the  trade"  It  Is  very  dear  that  thia  Instruc- 
tion did  not  mislead  tbe  Jury,  nor  was  the  de- 
fendant fM^udkied  thereto;  and,  even  If  the 
FontmtioD  of  the  plaintiff  In  error  was  tme, 

T.46P.na3— 14 


the  giving  (tf  an  Instmctlon  upon  an  abstract 
proposition  of  law,  and  which  Is  irrelevant  to 
the  Issues  In  the  case.  Is  not  reversible  error, 
unless  it  may  iblrly  be  Intored  that  the  Jury 
was  misled  thereby;  nor  will  an  Inapplicable, 
and  therefore  Improper,  Instruction  to  tbe  jury 
require  or  authorize  a  reversal  of  the  Judgment 
of  the  trial  court,  where  such  Instruction  could 
not  have  prejudiced  any  of  the  snbstantlal 
rights  of  the  complaining  party.  Zimmerman 
V.  Knox,  84  Kan.  245,  S  Pac  104;  Railroad 
Co.  r.  Karradcer,  46  Kan.  511.  26  Pac.  1027. 

6.  ^nuLt  instructlona  10  and  16  are  In  direct 
conflict,  and  that  the  lAvIng  of  both  of  thpm 
was  certain  to  confuse  the  minds  of  the  Jury, 
and  mislead  them.  Instruction  10  Is  as  fol- 
lows: **If  you  find  from  the  eridmce  that 
tbe  phUntiff  was  placed  In  peril  try  the  care- 
lessness and  recldessness  of  the  defendant,  its 
offloeEB,  servants,  and  employA^  the  propriety 
of  an  attempt  to  escape  a  reasonable  appre- 
hoided  danger  Is  not  to  Iw  determined  br  what 
a  person  of  ordinary  prudence  and  care  would 
have  done  under  the  circumstances."  Instruc- 
tton  16:  "And  It  Is  further  the  law  that  tt 
the  Jury  believe  trun  the  evidence  that  the 
plaintiff  contributed  to  said  Injury  by  leaping 
or  Jumping  firom  the  place  where.  If  he  had 
remained)  be  would  not  have  been  injured, 
and.  In  so  leaping  or  Jumping  he  did  not  act 
as  a  reasonable  and  ivodent  man  would  have 
done  under  the  drcumstances,  then  tbe  plain- 
tiff Is  guilty  of  contrlbntoiy  n^Ugence,  and 
the  Jury  should  find  for  the  defendant;  but. 
In  determining  whether  or  not  the  idalntlff 
acted  with  reasonable  care  and  prudence  in 
Jumping  as  be  did,  you  must  take  into  consld- 
.eratioo  the  situation  In  which  the  plaintiff 
was  placed  at  the  time,— whether  ble  position 
was  one  of  great  danger,  what  time  he  had 
for  deliberation,  and  all  the  other  conditions 
and  circumstances  Immediately  attending  the 
acddent."  We  fail  to  see  anything  mldead- 
Ing  or  confusing  In  these  Instructions,  or  where 
they  conflict;  and  that  they  did  not  confuse  or 
mislead  the  Jury  is  dearly  shown  by  the  fe- 
cial findings.  We  think  that  the  trial  Judge  has 
veiy  dearly,  concisely,  and  ably  presented  the 
law  In  these  two  Instructions.  "When  one 
acts  erroneously  through  frl^t  or  excitement. 
Induced  by  another's  negligence,  or  adopts  a 
perilous  alternative  in  the  endeavor  to  avoid 
an  Injury,  threatened  by  such  nef^Igence,  or 
when  he  acts  mistakenly  in  endeavoring  to  avoid 
an  unexpected  danger  negligently  caused  by  the 
defoidant,  he  Is  not  guU^  of  contributory  ne^l- 
g^ice  as  a  matter  of  law."  Ballioad  Co.  v. 
Cantrell.  87  Axk.  610;  Railroad  Co.  v.  Mc- 
Curdy,  45  Oa.  288;  Fowler  v.  Railroad  Co., 
18  W.  Va.  579:  Railroad  Co.  v.  Aspell,  23  Pa. 
St  147;  Rafiroad  Go.  v.  Randolph,  53  lU.  510; 
Coal  Co.  V.  Healer,  84  DL  126;  Kelly  v.  Rail- 
road Co.,  70  Ma  004;  Railroad  Co.  v.  Stout. 
68  Ind.  143;  Karr  v.  Parks,  40  Gal.  18S; 
Delamatyr  v.  RaUioad  Co.,  24  Wis.  678;  Rail- 
road Co.  V.  Manson,  30  Ohio  St  451.  "Even 
though  the  Injured  person  might  have  escaped 
the  injury  brought  upon  him  but  for  his  hasty 
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snd  ndBtaken  ttmOiMt  In  fhe  &ee  ef  Omwr-, 
yet  aefBiidflnt*8  negliseiKe  te  tke  «dte  tvlA- 
IcBl  cause  for  tbe  tnivrr,  snA  tbe  pUrintlff^ 
error  of  Judgment  onif  its  conflftkm,  wben 
plaintiff  was  placed  hi  tbe  poaMon  of  danger 
wittioat  prerloas  netflgmoe  on  Us  part. 
When  the  negligence  of  tbe  defendant  or  H» 
agent  places  a  party  In  meh  a  BitoatUm  that 
the  daioger  of  rematelng  where  he  Is  at  tfee 
time  Is  apparently'  as  great  as'  would  be  en^ 
countered  In  Jumping  or  le&iing  It,  the  right 
of  compensatton  or  recoveiy  Is  not  lost  tip 
doing  the  latter;  and  this  rule  hoUs  good  eren 
where  the  event  has  aOiown  that  he  might  have 
remained  where  be  was  wtth  more  safety." 
Railroad  Co.  t.  Aspell,  supra;  Stokes  t.  Bal- 
tonstan.  13  Pet.  181. 

0.  That  Instruction  17  ts  -erroneous  as  to 
measure  of  damages,  hi  that  It  told  the  Jmy 
that  they  might  allow  -plialwUff  tor  loss  «f 
time,  physical  sufftflng  up  to  the  time  -of 
trial,  and  such  further  damages  as  appear  to 
be  the  prdbable  result  of  pfaUntlirs  tajvry. 
there  bting  no  allegation  of  tennges  In  the 
petition  for  loss  <rf  time.  Instructton  17  to  as 
foUows:  'If  yon  find  that  tbe  lAalntlfl  Js  «- 
titled  to  recover,  you  win  find  fttr  btan  «ucb 
an  amount  as  yon  Shan  deem  fsJr  ud  Just, 
In  view  of  the  injnrles  snstalnedr  uttiioat 
regard  to  the  cliaracter  of  the  parttes.  or  the 
ability  of  the  defendant  to  pay.  There  ts  «o 
exact  rule  fbr  tbe  computation  of  damages 
In  the  case  of  personid  tajHries.  bat.  If  the 
plaintiff  Is  entitled  to  recover,  you  may  al- 
low for  loss  of  time,  and  for  physical  pain 
which  has  resulted  up  to  tin  present  Urae, 
and.  If  the  plaintiff  la  stUl  dtsabled  from 
suph  Injury,  such  further  damages  an  appear 
from  the  evidence  to  be  the  natural  and  pnyb- 
able  result  of  -such  Injuries.^'  Tbe  law  alms 
to  afFotd  fun  redress  for  personal  Injuries, 
as  well  as  for  oaers.  The  sufferer  ta  enti- 
tled to  compensation  from  the  person  %y 
whose  fault  tbe  Injury  occurred,  fbr  all  dan- 
ages  sustained  that  are  the  necesmty  and 
proximate  result  of  the  act  complained  of, 
such  as  physical  and  mental  pain,  loss  of 
time.  Injury  to  business,  tend  dimtnlshed 
working  capacity.  The  last  three  mentioned 
represent  very  often  tbe  efaieff  pecuniary  loss 
frcm  personal  Injuries.  None  of  these  are 
shown  for  tbe  purpose  of  affording  or  estab- 
llRhing  the  measure  of  damages,  but  to  aid 
the  Jury  In  estimating  a  fair  and  Just  com- 
pemiaTlon  for  the  injuries  sustained.  A  pei- 
sonal  Injury  from  a  slnf^e  wrongful  act  of 
ne^rlieenee  Is  an  entirety,  and  affords  ground 
for  only  one  action.  In  that  action  recovery 
may  be  had  for  an  damages  suffered  up  to 
the  time  of  the  trial,  and  for  all  which  are 
shown  to  be  reasonably  certain,  or  probable 
to  be  suffered  In  tbe  future.  And  we  under- 
stand the' rule  to  be  that  when  these  are  the 
natural  and  proximate  results  of  the  ^ct 
complained  of,  they  need  not  be  specially 
averred,  but  are  recoverable  under  the  gen- 
eral alle^tlon  of  damages.  In  other  words, 
•U  danuiges  which  are  not  Ihs  necessary  and 


IHujJitMfte  v«mAt  itff  ito  »ot  osotiAaiBed  of 
are  'tipe<Ml,  *mI  «mm  %e  ■wpodsTly  «Ilefl«L 
In  Sbeiuerd  t.  TnMt,  36  Snk  2U,  the  com 
BSys:  "Tt  is  -unnecessary  tmrnsat  vases  wberp 
the  demand  is  nll^Mtfted,  and  aomids 
wtioUy  in  damages,  and  where  there  is  but 
one  cause 'Of  action,  tv-nate  q»eclally  and  la 
tunonnts  tbe  lUfleMut  elranenta  vt.  \tmi& 
•whMi  ISO  to  mAje  vp  Hie  aum  total  of  dam- 
ages, n  is  '«Bo«gh  to  claim  «o  much  In 
gross  »  damage  Tor  the  wrong  doB&  In 
•such  case  the  oidy  ttmftattons  opon  the  tbx 
of  the  verOet  mre  that  tt  shaffl  -not  excMl 
Vbe  gran  -amount  tSatmed,  «aA  that  the  Jury* 
In  arrivtag  at  ft,  shaB  lam  teid  regard  to  Out 
true  measvie  of  dssaagsBJ*'  And  tbe  nde 
lias  hen  laM  imnt  In  oat  •oprMne  oourt  In 
■Otty  <rf  Atchtsem  v.  Ktag,  V  Xan.  SSI.  as  fol- 
lows: "Hie  aoagawi  of  damages  Is  tar  iom 
t/C  ttme  *for  ■enMnssn,  «Bd  Ssr  ptqwloal  pain 
whMihad  vemiltefl  Vm  Ifetelnjofy  «p  tothe 
time  of  the  twaaiieneMtnt  of  tbe  actten. 
and,  if  the  fdalntiff  Is  sffil  •diiMMed  ttm 
such  tnjmy,  vncli  AnVhw  daMges  aa  ap- 
pear from  the  ■evMmee  tu  %e  the  ■aWMfcl  aail 
probafele  temlt  oT  vnch  tajortea.**  &»C  la 
'Townsond  t.  CXty  of  41  BMi.  991.  21 

Pac.  ,TOe,  it  wan  held:  "It  wrror  to  hiBOwr 
tbe  fary  tfaM  the  Injured  ^any  «aB  only  re- 
cover for  damagea  TeRfttSBg  fiMn  the  Injaiy 
up  to  the  time  of  tbe  conmeiHmieDt  of  the 
action.  The  tajared  puty  is  i— WHd  to  re- 
carer  -all  danngea  teaulttaig  from  the  tajmy. 
whtitlier  prewttt  or  tfreapect^e.**  In  thitt 
caae  the  htttmcftloB  •gtrm  was  am  Mlows: 
*tt  ran  -and  that  the  phUatlff  Is  oatMed  to 
rerorer.  tbe  maaam  -vt  danqscs  la  vtmpm- 
satlon  fbr  ttie  teas  -of  thn^  far  tte  «!XpenK. 
and  for  the  -phyaiad  pahi  wMeh  had  x<es«3wd 
from  the  injury  sp  to  the  thne  «f  the  eom- 
nmncsBient  of  this  vctlon.  aad,  tt  the  plaita- 
tflf  is  atfll  dtsaMed  from  sach  hi|ury.  mh 
further  damages  us  appear  frem  the  evi- 
dence to  be  the  natnral  and  prehaMe  Mndt 
of  such  tajuiy.*  The  coort  h^  that  tUs 
Itnttroction  was  orronovus  aad  iin^vdlolal  to 
the  rishts  of  the  plahitiff.  Inasmuch  as  tt  toW 
the  Jury  to  estimate  tbe  damages  Fnasn  tke 
time  the  Injiny  occarred,  January  Slat,  andl 
the  comiaencnu«it  of  this  action.  V>ebrBarT 
10th.  which  oD!y  covered  abtmt  19  ^tays  «f 
tbe  time;  and  niidw  it  the  Jnry  mefe  not  tf- 
lowed  to  mke  tare  account  tbe  ceodltton  of 
the'pl.iinttff  in  error  at  the  time  of  the  nisi. 
Ill  October  of  the  same  year,  or  at  any  tlmp 
between  tbe  conmeimment  of  the  «ctlon 
and  the  trial.  In  commentlUR  vpoa  this  In- 
stmctlon.  tbe*  court  says:  **Elements  of  dam- 
apes  In  cases  of  this  character  are  loss  of 
time  from  business  or  employnrMit,  loss  of 
capacity  to  perfixm  tbe  kind  of  labor  done 
before  the  Injury,  or  for  which  the  person  Is 
fitted,  the  expense  tacnrred  for  medical  serv- 
ices, purchases  of  medicine,  cost  of  nnrsii^. 
etc.,  and  the  physical  pain  suffered;"  cltlos 
C\ty  of  AtchtsoD  V.  King,  supra,  "tn  esttlBifti- 
Ing  tbe  amount  of  danmgea  to  be  f&m  for 
permanent  Injury,  the  demcBta  to  he  «obM- 
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ered  are  the  former  occupation  of  tbe  plaln- 
tlff,  the  amonnt  of  money  received  from  It, 
in  addition  to  the  physical  sufFerlng,  and 
some  other  elements  that  particular  cases 
may  warrant;"  citing  numerous  authorities. 
Tlkese  are  rules  by  which  the  damages  are 
measure<1,  whether  the  injuries  Inllicted  were 
temporary  or  permanent  In  their  character. 
"In  actions  for  personal  Injuries,  the  plaintiff 
nwyers  for  permanent  loss  of  earning  pow- 
er, which  Includes  Imth  pectmlaty  loss  he  has 
sustained,  and  that  which  he  Is  ItkiMy  to  sus- 
tain dnting  the  remainder  of  his  life;"  citing 
numerous  authorities.  The  text  writers  ou 
the  law  of  damages  all  say:  '"The  injured 
party  Is  entitled  to  recorer  !n  one  action  com- 
pensation for  all  damages  resultinp:  from  the 
Injury,  whether  present  or  prospective."  The 
allegations  of  tbe  petition  are  sufficient  to 
warrant  tbe  admission  of  testimony  upon  all 
the  elements  of  damages,  and  the  testimony 
admitted  sutflclent  to  base  these  Instructions 
upon,  and  they  direct  the  attention  of  the 
j-nry  to  the  proper  items  to  be  considered  by 
them  Iti  estimating  the  amount  to  be  return- 
ed In  their  verdict.  If  the  allegations  In  ttx* 
petition  were  In  any  manner  Indefinite  and 
nncertaln,  as  alleged  by  counsel,  application 
should  have  been  made  to  make  the  platn- 
tlfT  make  the  petition  more  definite  and  cer- 
tafo  by  amendment.  The  Judgment  of  the 
court  below  will  tberefoTB  be  afflnned.  All 
tbe  judges  concurring. 


'  In  re  BORREOO  et  at 

(Buptwm  Cowt  of  New  Ueideo.    BepIL  2S, 

•1806.) 

SuFBKMB  Court — JnRisnicrioTT — Habras  Coupds 

— ATFAL  from  TKRKITnRT  SCPKEMB  CJOPBT. 

1.  Act  ConK.  Msrch  3. 188S  (28  Stat  43T),  re- 
tetinjc  to  writs  of  error  and  appeals  from  jtiflg- 
meiitB  of  territorial  aapreme  courta,  was  intead- 
ed  to  cover  the  entire  mihiect  of  appealR,  and 
therefore  impliedly  repealed  Act  1874  (Rev.  St. 
f  10IK»».  and  HeetkiD  10  of  the  orginie  act  for 
Kew  Mexico,  which  Dude  the  aUowanoe  of  ap- 
penla  in  hal)ea«  corpua  proceediDgs  mandntory. 

2.  XTn.ler  Act  Cong.  March  3.  1885  (23  Stat. 
4871.  mithoriKinr  appeals  from  terrttoriai  au- 
pivme  nmitfl  to  the  federal  aupreme  coart  in  dv- 
il  raws,  only  when  the  matter  in  dispute  ia 
niouey.  or  nonie  rinht  the  value  of  which  may 
be  Hscertained  in  oioney,  do  appeal  lies  in  a  ha- 
braa  oorpUR  proceediug,  as  it  la  a  dvll  proceed- 
iiiK.  iuTMTlnic  merely  the  civil  right  of  petaonal 
liberty. 

Habeas  corpna  proceeding  In  tbe  matter  of 
tlie  application  of  Francisco  GmzaJes  j  Borre- 
go  and  others. 

Catron  ft  Spleee,  for  p^Hnons.  Jolitt  P. 
Yitnury.  Sol.  Gen..  H.  U  Warren,  and  J.  H. 
Crist,  for  ttte  Territory. 

COLi^IBR.  J.  In  this  case  It  Is  claimed  that 
an  appeal  shoald  be  granted  from  this  court 
dlscliarglng  the  writ  of  habeas  corpns  upon  tbe 
return  made  tiierete  by  respondent  and  reouiad- 
tiiff  tbe  petitWHiere  to  the  supreme  coort  of  tbe 
CnliBd  StaMi.  OhumI  far  peaUaam  Ime 


their  claim  tor  the  allowance  of  an  appnl  up- 
on two  gronnds:  First,  that  an  appeiaJ  Is  dto- 
tluctly  provided  for  by  the  act  of  1874  embod- 
ied In  section  lti09  of  the  Revised  Statutes,  and 
by  section  10  of  the  organic  act  for  New  Mexi- 
co; and,  second,  that  it  should  be  allowed  un- 
der the  act  of  eongress  of  March  3,  1885  (2S 
Stat.  437),  entitled  "An  art  regulating  appeals 
from  the  supreme  court  of  tbe  District  of  Co- 
lumbia, and  the  supreme  courts  of  the  several 
territories."  It  must  be  conceded  that,  unless  th:- 
portions  of  section  1900  and  section  10,  enq)ra., 
relating  toappealsand  writs  of  error  m  hnbeas- 
eorpus  proceedings  are  superseded  or  repealed 
by  the  art  of  March  3,  1885,  the  allowance  of 
an  appeal  is  mandatory  in  this  character  of 
case,  but.  If  said  art  governs  vs  In  this  matter* 
we  nniBt  then  look  to  It  to  ascertain  If  an  ai?- 
pcal  lies.  WetblnltthattheTeasonlnn  lnCro8» 
V.  Burfce,  146  D.  S.  82.  13  Sup.  Ct.  22.  is  con- 
troDIng  on  this  question,  and  leads  Irresistibly 
to  tbe  conclusions  that.  Just  as  for  the  District 
of  Columbia  the  art  of  March  3,  1885,  covered 
the  entire  eubjert  of  appeals,  except  as  under 
eertlon  5  of  the  Art  of  1891  (26  Stat  83«).  for 
tbe  establishment  of  circuit  courts  of  appeal, 
so.  also,  It  covers  the  entire  subjert  of  appeals 
from  supmne  courts  of  territories  to  tlie  au- 
preme court  of  tist  United  States,  ttie  art  of 
1891  providing  hi  no  way  for  such  appeals. 
All  antecedent  legislation,  therefore,  providing 
for  afifiMla  from  territorial  sitpreme  eoaits,  we- 
must  consider  superseded  by  the  cmnprebensire 
plan  created  by  the  act  of  18S5. 

An  apt  Illustration  as  to  how  section  10  of 
our  organic  art  and  sertlon  1900,  Rev.  St..  pass- 
entirely  from  (xmsi deration  as  -no  longer  exist- 
ing legislation.  Is  shown  by  the  argument  Iik 
the  opinion  by  the  chief  Jtudce  In  Cross  t. 
Buiice,  supra,  pointing  out  how  sertlon  761, 
Rev.  8L,  DO  longer  applies  to  the  District  or 
Colombia,  because  of  the  said  act  of  March  3, 
1885.  But  It  Is  urged  that  under  ttte  art  of 
March  S,  1885,  an  appeal  lies  mider  the  terms' 
of  sectloo  2,  because  it  Is  claimed  that  the  Jus- 
tice uiio  tried  tbe  canse,  and  who  am^ided  the 
record  while  the  same  was  on  writ  of  error  In 
this  court,  was  acting  without  authority  of 
law,  while  pretending  to  act  under  an  aathorl- 
ty  of  the  United  States,  and  that  everything 
done  by  bhn  was  coram  non  Judlce.  It  Is  un- 
De<'e8sai7  for  us  to  say  whether  or  nc^  the  ap- 
pltcation  for  tbe  writ  of  habeas  corpns  dis- 
tinrtly  draws  In  question  such  an  exercise  of 
authority,  as,  in  our  view,  even  If  it  did,  ap- 
peal would  not  He  In  habeas  corpus  cases. 
Whatever  might  be  our  Impression  as  to  this. 
Cross  V.  Buite,  supra.  Is  again  controlling.  We 
quote,  as  stifiicleut  on  this  subject,  from  that 
otrinloa.  "It  Is  well  settled  that  a  prooeedLoe 
in  habeas  corpus  Is  a  rtvll,  and  not  a  criminal, 
proceeding.  P'amsworth  v.  Montana,  129  U. 
S.  lot,  9  Sup.  CL  253;  Ex  parte  Tom  Tong. 
108  U.  S.  5rj6,  2  Sup.  CL  871;  Knrta  v.  Mof- 
fltt.  115  D.  S.  487,  8  Sup.  Ct  148.  Tbe  appli- 
cation here  was  brought  by  petitioner  to  as- 
sert the  dvll  right  of  persMial  liberty  against 
the  re^ondoit,  wbo  Is  holdli«  him  la  eustodr 
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MM  a  criminal,  and  the  Inquiry  ta  Into  his  rig^t 
to  liberty  notwlthBtandlnK  hUi  oondenuiatlon. 
Id  order  to  give  thla  court  Jurisdiction  under 
tbe  act  of  Maicb  3,  188S.  last  referred  to,  the 
mattu  In  dispute  must  be  money,  or  some  right, 
(3)0  Talue  at  whlcb  In  money  can  be  calculated 
and  ascertained.  And  aa  In  this  case  the  mat- 
ter  in  dimnte  has  no  mcmey  value,  tbe  result 
is  no  appeal  lies."  This  reasoulng  fa  affirmed 
In  Re  Lennon,  150  U.  S.  393,  14  Sup.  Ct  123. 

It  is  to  be  said  that  territorial  supreme  courts 
occupy,  as  to  right  of  appeal  hi  habeas  cwpus 
cases,  the  same  posltlw  that  the  suprrane  court 
of  the  district  of  Columbia  occupied  between 
starch  3,  1885,  and  the  passage  of  the  act  of 
1881,  referred  to  the  last-named  act  alTectins 
the  District  of  Columbia,  but  not  the  terri- 
tories. The  case  In  re  Delgado,  140  U.  &  58(1. 
11  Sup.  Ct  874,  is  called  to  our  attention,  as 
showing  an  appeal  from  this  court  in  a  habeas 
coipuB  proceeding,  but  It  Is  to  be  lemarbed,  as 
to  that  case,  that  tbe  pc^t  was  not  made  aa  to 
tbere  bdng  no  rlg^t  of  ajnwal  from  this  court 
to  the  United  States  supreme  court,  and  there- 
fore tt  should  not  be  conaidered  an  authority 
In  the  light  of  the  cases  at  Cross  t.  Burice  and 
In  re  Lramon,  si^ra.  Wherefore  tt  is  consid- 
ered that,  then  being  no  autboity  of  law  to 
grant  tbe  appeal  prayed  for,  it  should  be  de- 
nied. 

ttflTH,  a  7..  and  BANTZ,  7.,  ooncnr. 


SHARP  T.  OBORQB  et  aL 
(Supreme  Oonrt  of  Arizona.    Aug.  24,  180&) 

SOBOOLS    AND    BCBOOL    DlSTRIOTa — BSLSOTIOK  TO 

Form  Ukiox  Hiss  Sobool  DiSTiuot 
— Vauditt. 

1.  Laws  18th  Leg.  AssenL,  Act  No.  32,  fro- 
Tides  that  If  a  majority  of  the  truateea  of  a 
■chool  diatrlct,  having  a  certain  popuIatioD,  pe- 
tition the  county  soperiDtendeDt  for  the  eetab- 
Usfament  of  a  anion  hirii  school  district,  the  au- 
perintendent  shall  order  an  election  tm  that 

Snrpoae;  that  two  or  more  adjoining  school 
IstrictB  may  be  formed  into  a  anion  high 
•chool  district;  that  in  order  to  form  the  latter 
a  majorit7  of  the  trustees  of  each  of  the  school 
districts  must  petition  for  that  purpose;  that 
when  tbej  mo  petition  an  election  mnst  be  or- 
dered therein;  and  that  if,  at  the  election,  "a 
mnjority  of  such  votes  t>e  cast  in  faror  of  a 
high  school,"  it  is  then  a  districL  BM,  that 
the  majority  referred  to  in  such  statute  Is  the 
majority  of  those  voting,  and  has  no  reference 
to  the  number  of  qualified  dectors  residing  in 
the  district. 

2.  An  election  for  tbe  purpose  and  In  favor  of 
forming  such  union  high  school  district  out  of 
several  adjoining  districts  was  not  void  because 
DO  election  was  held  In  one  of  audi  school  dis- 
tricts, where  it  appeared  that  If  an  election  had 
l>een  held  In  such  district,  and  all  the  qualified 
voters  of  said  district  bad  cast  their  votes 
against  the  ^position,  a  large  majority  re- 
malnsd  In  favor  of  It. 

Appeal  from  district  court,  Maricopa  comi- 
ty; beff»e  Chief  Justice  A.  C.  Baker. 
Action  by  Nathaniel  Sharp  against  W.  L. 


George  and  others  for  an  injunction  to  te- 
atisln  defttidants  from  collecting  taxes  for 
the  maintenance  of  a  cwtain  onion  hl^ 
school.  Prom  a  Judpnent  In  l^Tor  of  defend- 
ants, plalntifl  appeals.  Affirmed. 

Cox  &  Willis,  for  appeUant  Millar  &  Ben- 
nett, for  appellees. 

ROUSE,  J.  The  appellant,  Nathaniel  Sharp, 
as  plaintiff,  commenced  an  action  against  tbe 
appellees,  W.  L.  George  et  al.,  as  def«idant8, 
for  an  iojunction  to  restrain  the  defendant! 
from  the  collectlan  of  a  tax  for  tbe  mahite- 
nance  of  a  certain  union  high  school  In  a 
union  high  school  district,  composed  of  acboid 
districts  numbered  1.  2,  6.  7,  8, 16,  21,  27.  3% 
34,  and  38,  in  Marloqita  county,  Aria.  All  of 
said  scbool  districts  were  adjoining,  and  a 
majority  of  the  trustees  of  each  petitioned  the 
county  school  supralutendent  to  establish  a 
unlm  high  school  district,  to  be  composed  of 
said  school  dlstricta  After  recelTlng  such  pe- 
titions from  all  of  said  districts,  the  said  su- 
perintendent fixed  a  date  for  the  election, 
prepared  notices  thra^of*  and  dections  were 
held  on  said  date  In  all  of  said  districts,  ex- 
ceptlDg  school  district  No.  16u  It  appears 
from  the  evidence  that  by  accident  no  notices 
of  said  election  were  posted  up  in  said  dis- 
trict No.  IQw  Tbe  erldence  shows  tbMt  at  said 
election  there  were,  for  tbe  establlshmoit  of 
a  union  blgh  scbool  district,  211  rotes,  and 
against  It  129  votes.  It  la  evident  from  tbe 
record  that  the  trial  court  treated  the  terri- 
tory embraced  within  the  exterior  llmlta  of 
all  the  said  scbool  districts  as  me  body;  the 
several  districts  behig  treated  as  so  many 
places  for  voting,  as  election  predncts. 

The  law  for  the  establishment  of  union  hl^ 
scho<d  districts  provides  Qiat  If  a  majori^  of 
the  trustees  of  a  scbool  district,  having  a  cer- 
tain population,  petition  the  ooun^  scbool  su- 
perintendent for  the  eatabllsfameat  of  a  unfam 
Iilgh  school  district,  said  auperintendent  shall 
order  an  election  Uimtn  for  that  purpose.  It 
also  provides  that  two  or  more  adjoining 
school  districts  may  be  formed  Into  a  imlon 
high  echoed  district  In  order  that  a  unliw 
high  school  district  may  be  formed  of  two  or 
more  adjoining  school  districts,  It  Is  necessary 
tliat  a  majority  of  the  trustees  of  each  of  the 
schofd  dlstrlcto  shall  petition  for  that  pur- 
pose, and  when  that  la  done  an  election  mnst 
be  ordered  ther^n.  It  la  evident  that  in  such 
cases  each  of  said  school  districts  ts  a  part  of 
the  proposed  union  high  scbool  district,  made 
such  by  the  said  petition;  that  collectively 
said  school  districts  form,  as  It  were,  a  union 
high  scbool  district  In  embryo.  People  v. 
Union  High  School  Dlst  of  Solano  Co.  (CaL) 
86  Pac.  118.  If  at  tbe  electkm  therein  a  ma- 
jority of  the  votes.  In  the  district  as  a  wbo'ie, 
are  for  the  onion  Ugh  adiool  district,  it  is 
then  a  district;  otherwise,  it  Is  not  Id.; 
Laws  18th  Leg.  Assem.  Ariz.,  Act  No.  82. 

It  Is  admitted  that  the  majority  at  said 
election  in  favtw  of  the  ptopoattkm  was  not  a 
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majority  of  the  qnalifled  electors  of  the  dis- 
trict, and  for  that  reason  appellant  contends 
that  a  union  high  school  district  was  not 
created.  lu  section  3  of  said  Act  No.  32, 
■npra,  fs  the  following,  viz.:  "If  a  majority 
of  snch  votes  be  cast  In  favor  of  a  high  school 
•  •  •."  These  words,  considered  in  connec- 
tion with  other  expressions  used  in  said  act, 
lead  us  to  the  conclusion  that  the  majority 
referred  to  Is  the  majority  of  those  voting, 
and  has  no  reference  to  the  nnml>er  of  quali- 
fied electors  residing  in  the  district.  People 
V.  Union  High  School  Dlst  of  Solano  County 
(Cal.)  36  Pac.  119;  McCrary.  Elect,  i  173,  p. 
114;  State  v.  Rentck,  37  Mo.  270;  County  of 
Cass  T.  Johnston,  95  U.  S.  860;  Bt  Joeepb 
Tp.  v.  Rogers,  16  Wall.  644. 

It  is  admitted  that  no  notice  of  the  election 
was  given,  and  that  no  election  was  held,  In 
school  district  No.  16.  It  Is  contended  by  ap- 
pellant that  the  failure  to  give  the  proper  no- 
tice for  the  election  in  said  district,  and  the 
failure  to  bold  an  election  therein,  made  the 
entire  election  in  said  union  high  school  dis- 
trict void.  We  have  already  said  that  each 
school  district  was  a  part  of  the  union  high 
school  district,  and  formed,  as  it  were,  a  vot- 
ing precinct  therein.  It  is  necessary  that  a 
notice  of  the  election  be  given  in  some  way, 
either  by  law  or  otherwise.  Sheen  v.  Hughes 
(Ariz.)  40  Pac.  670;  McPIke  v.  Pen,  51  Ma 
63;  State  v.  Railway  Co.,  75  Mo.  526;  Cooley, 
Const.  Lim.  603.  But  it  la  the  law  that  at  a 
general  election  for  officers  a  failure  to  have 
an  election  In  one  or  more  precincts  of  a  coun- 
ty will  not  make  the  election  void  (Rev.  St 
par.  1734;  Ix>uisv]lle  &  N.  R.  Co.  v.  County 
Court  of  Davidson,  1  Snead,  637),  unless  it  be 
shown  that  the  result  would  have  been  differ- 
ent If  an  election  had  been  held  in  all  the 
precincts.  In  this  case  It  was  shown  that  if 
an  election  had  been  held  In  school  district 
No.  16,  and  all  the  qualified  voters  of  said 
district  had  cast  their  votes  against  the  prop- 
osition, still  there  would  have  remained  a 
large  majority  In  Its  favor.  If  this  had  been 
an  application  to  prevent  the  establishment  of 
a  high  school,  instituted  In  due  time,  the 
court  might  have  felt  constrained  to  have 
stopped  the  proceedings  until  an  election  had 
been  held  in  each  school  district;  but  In  this 
case  the  steps  taken  were  after  the  high  school 
was  established,  and  heavy  obiigatlons  had 
been  Inctured  with  reference  thereto.  Under 
these  circumstances,  the  failure  to  have  an 
election  In  an  inconsiderable  portion  of  the 
district.  In  which,  tf  an  election  had  been  held, 
it  would  not  tiave  changed  the  result,  did  not 
make  the  said  election  void;  and  the  refusal 
of  the  court  to  grant  the  Injunction  was  prop- 
er. The  notices  of  the  election  were  accord- 
ing to  the  provisions  of  Act  No.  16.  p.  35, 
Laws  1891.  which  act  governs  in  this  case; 
hence  were  sofflcienL  The  judgment  of  the 
district  court,  dlraolvlng  the  Injunction,  Is  of- 
Armed. 

HAWKINS  and  BETHUNE.  JJ^  ooncar. 


SMITH  et  si.  T.  BATSMAN  et  aL 
(Coort  of  Appeals  of  Colorado.  Sept  14. 1806.) 

Brsoino  PsBroRHANOB— Unilatseal  AeBBSMsirr 

— KBaciasioN. 
A  written  agreement,  good  for  80  days, 
to  sell  certain  land  to  the  promisees,  and  to  give 
them  or  their  assigns  a  good  title  thereto,  in 
consideration  of  a  specified  sum,  to  be  paid  part- 
ly in  cash  and  the  rest  on  time  (the  instrument 
beln^  signed  by  Uie  promisor  alone,  without  any 
consideration  being  paid  by  the  promisees),  is 
merely  a  continued  olEer  to  sell,  and  caanot  be 
specifically  enforced  it  withdrawn  by  the  prom- 
isor before  any  offer  the  promisees  to  per- 
form its  eondltioDs. 

Error  to  district  court,  Boulder  connty- 
BUl  by  0.  Bdgar  Smith  and  another  agahist 
James  H.  Bateman  and  others  for  specific  pec^ 
fonnlmce  of  an  agreement  to  sell  land.  There 
was  a  Judgment  dtsmlaalng  the  bill,  and  ctHm- 
plalnanta  bring  error.  Affirmed. 

W.  W.  Cover,  for  plaintiffs  in  error.  &  A. 
Olffln,  for  defendants  in  error. 

BISSELL,  J.  The  plaintiffs  to  error 
brought  suit  against  Bateman  and  his  co-de- 
fendants for  the  specific  performance  of  the 
following  contract:  "I  hereby  agree  to  sell  to 
T.  B.  Wilson  and  C.  E.  Smith  my  home  place. 
157  acres,  and  to  give  them  or  their  assigns  a 
good  title  to  same,  in  consideration  of  the 
sum  of  $6,000.  to  be  paid  as  follows:  $3,000 
cash,  and  balance  to  be  paid  in  one,  two,  and 
three  years,  at  8  per  cent.,  payable  annually. 
This  agreement  good  for  thirty  days  from 
date.  Possession  not  to  be  given  until  Jany. 
1,  1801.  James  M.  Bateman."  It  wlU  be  ob- 
served the  contract  does  not  state  a  con- 
sideration paid  by  tbe  plaintiffs,  and  that  It 
lacks  any  promise  on  their  part  to  take  and 
pay  the  purchase  price,  except  at  their  elec- 
tion. They  did  not  sign  it,  and  in  all  of  its 
aspects  it  Is  unilateral.  According  to  tbe 
record,  the  obligees  took  no  possession  under 
It,  nor  did  they  either  offer  or  tender  per- 
formance until  after  Bateman  had  sold  the 
property  to  his  co-defendants.  The  prospec- 
tive purchasers  were  informed  of  the  sale 
prior  to  the  time  of  any  tender,  and  were  no- 
tified by  Bateman  that  be  declined  to  carry 
it  ont,  and  retracted  his  offer.  It  Is  prob- 
ably true  that  Bateman  made  no  attempt  to 
notify  them  of  bis  intended  retraction  until 
after  the  sale,  and  the  parties  came  to  him  to 
Inquire  what  he  had  done.  We  regard  this 
as  wholly  unimportant,  because  It  is  ex- 
ceedingly clear  from  the  testimony  that  Smith 
and  Wilson  were  then  told  that  the  property 
had  been  sold,  and  Bateman  would  decline  to 
carry  out  bis  arrangement,  which  he  then 
rescinded.  On  the  hearing,  the  bill  was  dis- 
missed, and  error  is  assigned. 

Tbe  principal  proposition  urged  is  that  the 
contract  was  sufficiently  executed  to  satisfy 
the  requirements  of  the  statute  of  frauds, 
and  that  It  is  therefore  a  binding  contract, 
enforceable  against  Bateman,  as  wen  as 
against  the  pnrdbasers.  It  Is  likewise  Insisted 
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there  was  no  sncli  eyldecce  of  revocation  as 
is  essential  to  destroy  wbatever  rights  Bmlth 
and  Wilson  acquired  wben  ihey  received  tbe 
option.  We  cannot  assent  to  either  proposi- 
tion. We  do  not  see  the  force  of  the  arjEn- 
ment  respecting  the  statute  of  frauds*  and 
are  exceedingly  clear  that  what  occurred  be- 
tween  Bateman  and  the  porchasera  was  an 
ample  notice  to  them  of  the  retraction  of  the 
offer,  and  that  Bateman  only  exercised  the 
rights  which  the  law  gave  him  to  recede 
from  it,  and  sell  the  property  to  other  partlefl. 
There  was  a  good  deal  of  testimony  offered  to 
tbe  point  that,  at  the  time  the  contract  was 
made,  Bateman  reserved  the  right  to  sell  to 
otljers  providing  he  should  find  a  purchaser. 
This  we  regard  as  of  little  Importance,  since 
the  case  is  eaally  disposed  of  on  the  general 
proposition  that  since  the  contract  was  uni- 
lateral, executed  without  any  cooalderatloa 
paid  by  the  obligees,  and  rescinded  before  an 
otter  to  perform,  specific  performance  of  the 
agreement  cannot  be  compelled.  This  whole 
subject  has  been  very  carefully  considered 
by  the  supreme  court  In  an  analogous  case, 
and  its  opinion  Is  entirely  decisive  of  the 
present  suit.  In  the  case  dted,  a  similar 
contract  was  Interpreted  to  be  simply  a  con- 
tinuing offer  to  sell,  which,  of  course,  was 
capable  of  conversion  into  a  valid  contract, 
either  by  tender  of  tbe  purchase  money,  or 
performance  of  the  condlttmiB  within  the 
proper  time.  If  In  the  meantime  the  seller  had 
not  withdrawn  his  offer.  Under  any  other 
clrcumstancea  or  any  other  conditions,  such 
contracts  were  held  not  to  be  enforceable. 
Gordon  V.  Darnell,  5  Colo.  302.  This  case  Is 
undoubtedly  In  harmony  with  all  the  author- 
ities, and  Is  clearly  decisive  of  the  present 
snlt  Accepting  It  as  the  law,  we  must  neces- 
«arlly  affirm  the  Judgment.  Affirmed. 


CLIFrORD  ».  L.  WOIFV  MANUP'O  CO. 
<C<Hiit  Of  Appeal!  of  Colorado.  Sept.  14,  1896.) 
AsAioMHBNT  OP  Error. 
Ad  u^gnment  of'error  that  evidetm  was 
Improperly  admitted  over  obtjecUon,  without  ref- 
«ence  to  any  specific  instance,  is  msufficient 

Appeal  from  district  court,  Ar^ahoe  comi- 
ty. 

Action  by  L.  Wolff  Mumfacturing  Oom- 
puiy,  a  corporation,  against  Michael  D.  Clif- 
ford. Judgment  for  plaintiff,  and  defendant 
appeals.  Affirmed. 

Dond  &  Fowler,  for  appeflant  J.  B.  wm- 
sea,  for  appellee. 

THOMSON,  J.  Charles  F.  Gunzert,  at  the 
request  of  the  appellant,  did  a  Job  of  plumb- 
ing upon  the  LIndell  Hotel,  in  Denver,  for 
vblcb  be  charged  $1,031.72.  He  credited  the 
i^jpellaut  with  payments  to  tbe  amount  of 
9700,  and  assigned  the  balance  of  the  account 
to  tbe  appellee.  The  latter,  as  assignee, 
toronght  suit  to  recover  this  balance^  The  case 


was  referred  to  Robert  H.  Given,  Esq.,  to 
hear  and  determine  the  same,  and  report  bis 
findings  to  the  court.  After  hearing  tbe  evi- 
dence, the  referee  found  that  the  value  of  the 
worlE  and  material  was  11,020.72,  and  that 
the  amount  of  payments  was  |T00,  and  recom- 
mended that  Judgment  be  entered  according- 
ly, which  was  done.  To  reverse  the  Judg- 
ment so  entered,  tbia  appeal  Is  prosecuted. 

Tbe  evidence  Is  not  as  clear  or  free  from 
obscurity  as  cooM  be  desired,  but  It  seems  to 
be  sufficient  to  wartaot  the  Judgment  There 
are  some  apparent  discrepancies  In  the  tes- 
timony of  Gunzert,  but  they  do  not  seem  to 
have  arisen  out  of  any  attempt  at  prevarica- 
tloo,  and  are  all  explained  dsewboe  In  Am 
evidence. 

It  la  assigned  for  error  that  the  referee  ad- 
mitted Improper  testimony  over  the  defend- 
ant's objection.  The  assignment  is  too  gen- 
eral, and  entirely  falls  of  compliance  with  the 
requirements  of  oar  rule  oo  the  subject.  Our 
attention  la  not,  either  by  the  assignment  or 
tbe  argunlent,  directed  to  any  speclfllc  In- 
stance of  the  admission  of  Improper  testi- 
mony, and  we  do  not  feel  called  upon  to  make 
a  critical  search  through  the  record  to  find  tt. 
Let  tbe  Jndgment  be  affirmed.  AlBime^ 


FILBBCK  V.  DAVIES. 
(Court  of  Appeals  of  Colorado.  Sept.  14,  UDOJ 

Admuvistkatoiu— Accounts  — BxFBSsBa  or  Ad- 
« IS  isTUATioy— Attorn  KTa'  Fbbs. 
Whe^  HQ  estate  was  insolvent  unless  H 
could  collect  the  amoant  of  an  insurance  policy 
on  deceaaed's  lifK  wl^  the  company  retosed 
to  pay,  and  tbe  administratrix  contracted  to  pay 
attoraeys  reasonable  fees  for  services  in  a  suit 
against  the  company  contingent  on  collection  of 
the  policy,  on  payment  of  Boch  fees,  withoot  tbe 
amount  oelng  fixed  or  approved  by  tbe  court, 
the  adminiBtratxix  was  entitled  to  a  credit  of 
tlie  amount  paid. 

Error  to  district  conrt,  Ampaboe  eonnty. 

On  a  aettlonent  ot  the  account  of  Alice  B.- 
Filbedc  administratrix  of  tbe  estate  of  Thom- 
aa  E.  Davies,  deceased,  WUUam  Davlea  filed 
exceptions  to  c«taln  Itemi^  from  an  ordtt 
dLsaliowlnK  part  of  wblcb  tbo  administratrix 
brings  error.  Reversed. 

Felker  &  Dayton  and  Harvey  RlddeD,  tot 
plaintiff  In  error.  Wm.  T.  Bogwa^  for  de- 
fendant In  OTor. 

BIS8GLL,  J.  Thomas  B.  Davles  died,  in- 
testate, in  November,  1892.  leaving  no  rela- 
tlves  In  this  country.  Prior  to  his  death  he 
bad  been  living  with  Mrs.  Flibeck,  who  was 
In  the  same  month  appointed  administratrix 
of  his  estate.  The  deceased  left  no  propnty, 
other  than  one  unexpired  Insurance  i>oUcy, 
for  15,000.  Mrs.  Filbeck  took  charge  of 'the 
estate,  attended  to  his  funeral  and  burial,  and 
generally  i>erformed  tbe  duties  which  devolve 
on  relatives.  She  afterwards  entered  upon 
the  active  administration  of  the  estate,  and, 
wh«i  she  attempted  to  collect  tbe  amount  due 
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te  pay,  BrMently,  mmim  aesodfttlnH  mre 
hmd  betwMD  the  admbilBtntitx  and  tbe  com- 
IMUijr  with  ntnwM  to  iwmte  uA  oUm  nwt^ 
ten  Incident  to  the  et^ectltm;  hot  ft  xemlteA 
In  8  fbial  njeetton  of  the  d^ra.  1^  tbe  com- 
pany,  which  redsted  payment  on.  the  ground 
oC  an  alleged  breach  <^  the  condlttona  ea- 
{ffessed  !»  the  poBcy.  It  IB  not  needful  to 
■tate  either  the  history  or  the  nature  of  the 
contest,  becanae  w«  am  osly  eooAenwd  with 
the  accoante  wfatah  were  ftM  hi  the  county 
court  the  adnArietratrtx  hi  her  flaal  a&- 
ommtinff.  The  only  clalnui  to.  which  we  shaU 
refer  are  those  respecting  tbe  fee*  9t  MesntSw 
FHker  A  Daytea  and  Mr.  Shell,  and  the  cmd- 
mteafanu  of  the  admlnlstratrtiE.  These  are 
the  only  disputed  items.  WheUi  the  c(«npany 
refnaed  to  paj  the  poli47>  the  adnlniatratrix 
employed  Mr.  Shell  to  attend  to  the  rartoua 
matters  connected  with  her  administration. 
On  aaewtalning  that  tbe  eomfa«F  wnUd  In- 
flM  on  Uttgadoo,  tt  waa  deenied  beat  to  em- 
ploy other  counsel,  and  Felker  4  Dayton 
were  called  Inta  the  anlt  A.t  the  tine  the 
towyera  were  enplinred,  the  estate  had  no 
■KHMy.  It  was  InsolTsnt  imless  the  pcdlcf 
tdioold  be  collected.  Under  these  clrcwDstaa- 
eea,  tbe  adminlstiatrix  declined  to  assume 
any  persNMl  responriblll^  about  It.  and 
would  only  empl(^  the  lawyws  on  the  basis 
of  payment  In  case  the  policy  shonld  be  paid. 
Such  an  agreement  was  made,  though  there 
waa  no  speclfle  edpalattiHi  as  t»  the  amount 
which  the  attomejs  alwuld  recelTSu  The  con- 
tract waa  that  they  should  take  tbe  matter 
bft  charge  on  a  contingency,  and  receive  a 
reaaonable  compensation  for  their  services. 
Suit  was  begun.  It  was  defended,  ultimately, 
wmt  to  trial  and  the  admlaistratriz  had 
Indgment.  This  was  paid,  less  a  small  re- 
duction of  Intemst,  which  was  permitted  by 
the  conrt  When  tt  was  collected,  the  ad- 
ministratrix settled  with  the  attorneys,  paid 
them  their  charges,  filed  hw  account  in  the 
coonty  court,  and  aaked  the  allowance  of  the 
amount  paid  out  and  her  commissions.  This 
preeoits  all  there  la  in  the  case.  There  was 
an  nnauccessfol  attmnpt  to  have  tbe  fee  fixed 
by  the  county  court  Tbe  matter  todK  the 
usnal  course  la  such  cases.  The  adminis- 
tratrix settled  and  presented  her  account  for 
final  allowance..  The  county  court  deducted 
a  Tery  ctmslderable  percentage.— about  one< 
third  from  the  account  of  Felfcer  ft  Dayton, 
and  about  60  per  cent  from  the  Shell  ac- 
count, and  60  pw  cent  from  that  of  tbe  ad- 
mlnlatratriz.  As  thus  scaled,  the  account 
was  allowed,  and  the  parties  biterested  took 
tbe  case  to  the  district  court,  where  it  was 
tried,  with  a  slmUar  result 

In  determining  this  case,  we  do  not  depart 
from  tbe  general  rule  which  leads  us  to  fol- 
low the  Judgments  of  trial  courts  In  deter- 
mining Questlooa  of  fact  There  is  no  di»- 
pate  abont  the  facts.  The  accounts  were 
proren  to  be  Just  and  reasonable  by  tbe  tes- 
Umony  of  nearly  all  of  the  witnesses,  wheth- 


ee  proioBea  br  tt»  dalMiria  oe>  1v  tta  fa* 
thciv  sa  wboaa.  bsfaaU  aacmttoas  w«rs>  AM. 
Th^  do  not  ffisagvea.  Tha  fesa  are  alwMtt 
tmlT6BsaUy  put  at  a  sum  beyond  that  which 
the  lawyMS  dianied.  In  nttlag  aaide  the 
tedlag  of  the  district  court,  therefore,  we 
simply  accept  the  testimony,  and  only  dis- 
agree with  the  coaclu^n.  The  court  itself 
fouad  that  thoe  was  no  question  respectini^ 
the  authocltf  of  the  admlnlstnitrlx  to  employ 
cousael,  and  that  the  fees  cbarxed  wo  aid,  un- 
der crdittaiy  circumstances.  bSTe  been  rea- 
wmable,  and.  In  tact,  lower  than  the  usual 
teea  la  such  casssi  We  sn  not  veiy  much 
coneemed  with  the  rsaaoos  which  the  court 
gara  for  scaling  the  lAargesi  but  we  may 
state  that  the  only  one  assigned  is  that  the 
admlnlstxatrlz  and  the  attoraeya  ought  to 
have  reported  th^  dotaiga  to  tbe  court.  In  or< 
der  ta  giy  the  9a3»  heir,  who  waa  the  tether, 
in  Wales,  a  chance  to  proteet  hlmaetf  and  the 
eetate.  by  the  employment  of  eonasel  for  an 
agreed  coaqwnsBtton,  based  on  no  contingen- 
cy. We  are  unable  to  aee  the  force  el  the 
suggestion.  As  the  case  atanda,  we  cannot 
aee  that  the  father  waa  unable  to  protect  him- 
setC  He  might  hare  taken  steps  both  to  re- 
move the  admtnlBtratrix,  and  to  assume  the 
control  of  the  administration.  It  Is  immate- 
rial what  reasons  Influenced  him.  This  has 
aothiag  whaterer  to  do  with  the  question 
Issue,  We  are  only  to  Inquire  whether  the 
proof  sustains  the  judgment  or  whether  It 
Justifies  and  requires  a  different  finding  from 
what  waa  embodied  tat  the  wder.  This  we 
are  compelled  to  etmclnde,  because  all  the 
evidence  eatabllsbes  the  reaaooableneaa  of 
the  charges. 

It  be  laid  down  as  a  general  proposl- 
tkin  that  an  administrator  Is  «itltled  to  prop- 
credits  la  his  account  for  all  dtsburse- 
meats  made  In  good  faith  on  behalf  of  the 
estate,  in  the  conne  of  the  admlulstratlMi. 
whether  they  concern  its  necessaty  expenses, 
or  what  nay  be  laid  out  in  recovering  assets. 
This  propoftltion  is  accepted  by  all  the  au- 
thorltiea  The  rale  eatends  so  far  as  to  Justi- 
fy the  represMitatlTe  in  making  contracts 
with  counsel  for  tees  contingent  on  tbe  re- 
covery of  aasets,  and  therefore  estimated  at 
a  larger  figure  than  would  be  proper  where 
the  compensation  was  certain  and  dependent 
on  a  contract  which  was  eoforceable  In  any 
event  as  against  the  representative.  2  Woer- 
ner,  Adrn'tt.  i  514;  Schouler,  Ex'rs.  S  544; 
Semmtf  v.  Whitney,  60  Fed.  6G6;  Taylor  t. 
Bemlss.  110  U.  &  42,  S  Sup.  Ct  441;  Wilson 
T.  Bates,  28  Vt  765;  Forward  v.  Forward,  8 
Allen,  404.  This  proposition  Is  conceded  by 
the  attorneys  for  the  appellee,  with  only  the 
limitation  that  the  power  does  not  extend  to 
the  making  of  a  special  contract  or  a  con- 
tract for  a  contingent  fee.  We  do  not  nndei^ 
stand  the  rule  to  be  subject  to  any  such  lim- 
itation, except  as,  of  course.  It  must  be  al- 
ways subject  to  tbe  supervision  and  control 
of  the  court  charged  with  the  dnty  of  passing 
on  the  accounts  of  personal  representattrea. 
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As  a  general  proposition,  it  Is,  doubtless,  true 
that  tbe  administrator  Is  wltboat  the  rl^ht  to 
pay  debts  or  disburse  the  funds  of  the  estate, 
except  upon  allowance  by  the  court,  which 
must  determine  the  manner  and  the  extent  of 
the  payments,  as  well  as  the  distribution  of 
the  general  funds  to  the  heirs  of  the  persons 
entitled.  If  the  administrator  pays  out  mon- 
ey without  the  direct  authority  of  the  court, 
tbe  account  is  subject  to  examination,  and  it 
may  be  surcharged  or  falsified  as  clrcum- 
stancee  may  require  or  the  court  deems  prop- 
er. We  do  not  undertake  to  say  what  the 
general  rule  is  with  respect  to  accounts  of 
this  description,  or  whether  the  administra- 
trix had  a  right  to  pay  and  present  the  ac- 
count for  allowance,  or  whether  the  account 
should  have  been  first  presented,  and  paid 
after  allowance.  In  reality,  It  makes  very 
little  difference  in  tbe  present  case,  for  the 
result  would  be  tbe  same  In  either.  Whleh- 
erer  course  was  pursued,  tbe  ultimate  ap- 
proTal  of  the  court  must  be  obtained  before 
the  account  Is  passed  and  allowed,  and  tbe 
administrator  relieved  from  any  further  re- 
sponsibility. When  the  administratrix  took 
the  responsibility  of  paying  the  bills,  she  like- 
wise took  chances  on  ultimate  disapproval  if 
the  court  should  disagree  with  her  respecting 
the  Justness  of  the  accounts  paid.  All  we 
are  called  upon  to  determine  is  whether  the 
acconnta  as  pnisented  were  reasonable  la 
their  sums,  calculated  on  a  just  basis,  and 
should  have  been  allowed  as  they  were  filed. 
This  was  the  only  question  litigated.  We 
cannot  conclude  otherwise.  All  agree  that 
the  charges  were  less  than  the  ordinary  fees 
charged  in  such  cases,  and  to  this  the  trial 
court  assented.  This  fully  justifies  us  in  our 
conclusion,  which  Is  that  the  accounts  as  filed 
In  the  district  court  should  have  been  allowed, 
and  Judgment  entered  for  those  sums.  As 
we  hare  a  right  to  do  under  the  statute,  wo 
reverse  the  Judgment  of  the  court  below,  and 
direct  that  Judgment  be  entered  allowing  tbe 
accounts  as  filed,  and  that  the  order  of  the 
district  court  reducing  the  claims  be  set  asido 
and  held  for  naught.  The  pnqier  judgment 
wlU  be  entered.  Reversed. 


tiDONARD  V.  BOARD  OF   COM'RS  OF 

GARFIELD  COUNTY. 
(Court  of  Appeals  of  Colorado.  Sept  14,  1896w) 

CooNTT  Clbhes — COMFB.S8AT10X— Fob  What 

Bbrticss  Gntitlbd  to  Fbbs. 
1.  Under  Gen.  St.  1883.  I  S67,  as  amended 
by  Laws  1885,  p.  161,  proriding  that  county 
clerks  shall  receive  reasonable  compensation  for 
their  services  u  clerks  of  the  board,  where  no 
specific  fees  are  allowed  by  the  board  and  paid, 
'provided,  that  in  any  county  of  the  third  class, 
the  board  of  comiriBBionerB  shall  not  aliow,  and 
there  shall  net  be  paid  by  the  county  to  any 
■odi  clerk,  more  than  the  snm  of  $600  in  the 
warrants  of  che  county,  per  annum,"  sudi  al- 
lowance. In  counties  of  any  class,  doea  not  in- 
dude  payment  for  aerrii^  for  which  fees  8r« 
flxed  law,  bnt  oovers  all  other  serrioes  rm- 
dared  a  tha  (Hvadty  of  derks  of  the  board. 


2.  Under  Gen.  St  |  1452,  flxma  the  tees  of 
county  derka,  the  provision  that  in  counties  of 
the  third  class  they  shall  be  allowed,  "for  en- 
tering each  order  of  court,  thirty-five  eeats," 
applies  to  each  order  of  the  board  whidi  they 
are  reguired  by  law  to  record. 

8.  Tpe  county  clerk,  being  required  by  law  to 
preserve  and  file  all  accounts  acted  on  by  the 
county  board,  is  entitled  to  recover  therefor, 
under  Gen.  St  S  1-152,  the  same  feea  as  fixed 
by  statute  for  district  clerks,  which,  in  counties 
of  the  third  class,  is  15  cents  for  each  paper 
filed,  but  he  is  not  entitled  to  such  fees  for  filmg 
papers  not  required  to  be  filed  by  the  statute. 

4.  Whea  a  comity  board  dlzecta  the  clerk  to 
Index  the  record  tt  ite  pneeedlngs,  which  Is 
within  Its  general  authonty  and  powos,  he  is 
entitled  therefor  to  the  statutoir  tee  of  10  cents 
for  each  entry. 

6.  A  coun^  clerk  is  not  required  statute 
to  either  seal  or  tegtster  county  warrants,  and 
is  not  entitled  to  fees  therefor:  and,  while  it 
is  made  his  duty  to  sign  and  attest  such  war- 
rants, no  fees  are  provided  therefor,  and  tbe 
work  comes  within  the  class  of  services  covered 
by  his  general  compensation. 

6.  Notices  sent  by  a  county  derk  to  the  clerks 
of  other  counties,  that  citizens  of  snch  counties 
have  become  chargeable  bb  paupers  in  bis  coun- 
ty, are  not  process,  within  the  meaning  of  the 
statute  fixing  tbe  fees  of  district  clerks,  and  no 
teea  are  provided  or  can  be  collected  therefor. 

7.  For  Bervlcea  performed  by  a  county  clerk 
in  that  capacity,  and  not  as  clerk  of  the  board, 
where  such  services  are  performed  by  require- 
ment of  statute,  he  is  entitled  to  the  fees  fixed 
by  the  statute  therefor,  if  any  are  provided, 
and,  if  not  such  services  are  covered  by  the 
general  emoluments  of  the  office;  for  services 

Krformed  by  direction  of  the  county  board,  ect- 
S  under  their  general  powers,  he  is  entitled  to 
the  statutory  fees,  if  any  are  provided,  and.  If 
not  to  reasonable  cotupensation. 

Error  to  district  court,  Garfield  oonnty. 

Action  by  Thomas  W.  Leonard  against  the 
board  of  county  commlsslonm  of  Garfield 
county.  Verdict  for  defendant,  1^  direction 
of  the  coort,  and  finm  a  judgment  thereon 
plaintiff  brings  error.  Berersed. 

Joseph  W.  Taylor,  for  plaintiff  In  error. 
John  T.  Shumate  and  C  W.  Darrow,  for  de- 
fendant In  error. 

THOMSON,  J.  Tbe  plaintiff  in  error  was 
the  duly  elected,  qualified,  and  acting  coun- 
ty clerk  of  the  county  of  Garfield  from  the 
8th  day  of  January,  1888,  to  the  Ist  day  of 
January.  1891,  and  between  those  dates,  as 
county  clerk,  and  as  clerk  of  the  board  of 
commissioners  of  that  county,  performed  a 
variety  of  services,  bis  claims  for  which, 
upon  proper  demand,  the  board  refused  to 
allow.  This  proceeding  was  Instituted  to 
recover  the  amount  which  he  claimed  to  be 
due,  and  from  a  Judgment  in  the  canse,  ren- 
dered by  the  district  court  against  him.  he 
has  appealed  to  this  court 

The  performance  of  the  service  Is  con- 
ceded, but  the  recovery  Is  resisted  upon  the 
theory  that,  by  a  proper  construction  of  tbe 
statutes  defining  bis  duties  and  regulating 
bis  compensation,  he  has  received  full  pay 
from  the  county,  and  cannot  therefore, 
maintain  this  suit  The  county  clerk  is 
charged  with  the  general  duties  of  his  office, 
and  Is  also,  ex  officio,  lecordCT  of  deeds  awl 
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clerk  of  tbe  board  of  commissioners.  He 
tberefore  acts  In  three  capacities.  By  tbe 
law  In  force  when  these  services  were  ren-. 
dered,  be  receWed  his  pay,  as  recorder  of 
deeds,  from  private  IndirldualB  who  bad  oc- 
casion tor  his  services  in  that  capacity. 
There  Is  no  qnestlon  In  this  case  which  af- 
fects him  as  recorder  of  deeds.  It  is  the 
compensation  to  which  be  was  entitled  by 
law  as  county  clei^  and  as  clerk  of  the 
board  of  commissioners,  concerning  which 
eonnsel  dlssxree.  By  the  law  under  which 
these  services  were  rendered,  tbe  office  of 
comity  clerk  was  not  a  salaried  c^ce,  bnt 
a  compensation  was  provided  by  tbe  statute, 
to  which  he  was  enUtled,  for  his  services, 
either  as  county  clank,  or  clerk  of  the  board, 
which  compensation  was  payable  by  tbe 
county.  His  compensation  as  clerk  of  the 
board  wan  not,  however,  entirely  payable  In 
fixed  fees;  and  for  services  performed  as 
such  clerk,  for  which  no  specific  fees  wore 
provided,  be  was  entitled  to  a  reasonable 
compensation,  to  be  allowed  by  tbe  board 
and  paid  by  the  county.  Gen.  8t  188S,  I  657. 
The  latter  section  was  amended  In  1885  so  as 
to  read  aa  follows:  "Such  clerk  shall  receive 
a  reasonable  compensation  for  sncb  services 
as  be  may  perform,  as  derk  of  the  board, 
where  no  specific  fees  are  allowed  by  the 
board,  and  paid  by  the  coun^;  provided, 
that  In  any  county  of  the  third  class  the 
board  of  commiasloners  shall  not  allow,  and 
there  shall  not  be  paid  the  county  to  any 
SDCh  clerk,  more  than  the  sum  of  six  hun- 
dred dollars,  in  the  warrants  of  tbe  county, 
per  annum."  Bess.  Laws  188B,  p.  161.  The 
construction  of  the  tvr^^ug  section  con- 
tended for  in  behalf  of  tbe  defendant  would 
limit  tbe  compensation  to  wblcb  the  plain- 
tiff was  entitled  for  any  and  all  swvices 
performed  by  blm  as  derk  of  the  board  to 
the  maximum  amount  of  f 600.  It  does  not 
seem  to  as  that  the  language  is  compllcateu 
or  involved,  w  that  any  recondite  leamlEV 
is  necessary  to  determine  what  It  means. 
There  la  but  one  sentence  In  tbe  entire 
amended  section.  The  proviso  Is  d^wndent 
upon,  and  must  be  Interpreted  by,  what 
ImmedUitely  precedes  It;  and  tbe  whole 
amounto  to  this:  that  In  all  counties,  ex- 
cept those  of  the  third  class,  for  services  as 
clerk  of  tbe  boud,  for  which  no  specific 
fees  are  provided,  tbe  county  clerk  shall  re- 
ceive a  reasonable  compensation,  but  that 
hi  counties  of  the  third  class  this  reasonable 
compensation  shall  not  exceed  $600  per  an- 
anm.  Garfield  county  Is  a  county  of  the 
third  clasa,  and  In  that  county,  therefore, 
the  extreme  amount  which  tbe  commission- 
ers could  aUow  tbe  plaintiff  In  any  one  year 
for  services  as  clerk  of  the  board,  for  which 
no  compensation  In  tbe  way  of  fees  was 
provided  by  law,  was  (600.  There  is  noth- 
taig  in  tbia  section  which  interferes  with  his 
right  to  claim  bis  statutory  fees.  On  the 
contrary,  bto  right  to  them  Is  .recognized; 
and,  when  services  for  which  they  are  p^- 


able  are  rendered  to  the  county,  the  county 
must  i>ay  them,  no  matter  what  the  amount 
may  be.  The  foregoing  statutory  provision 
affects  the  county  clerk  only  in  his  capacity 
as  clerk  of  the  board  of  commissioners. 

Several  different  accounts  are  set  forth  in 
the  complaint.  The  first  claim  is  for  entering 
and  recording  on  tbe  records  of  the  proceed- 
ings of  the  board  4,629  orders  made  by  th^ 
board,  at  3o  cents  for  each  order.  Section  554 
of  the  General  Statutes  makes  It  the  duty  of 
the  clerk  of  the  board  to  record  hi  a  book  to 
be  provided  for  that  purpose  all  proceedings 
of  tbe  board.  Tbe  act  concerning  fees  and 
officers  provides  that  county  clerks,  in  coun- 
ties of  the  third  class,  are  authorized  to  re- 
ceive  the  same  fees  as  district  clerks  for  like 
services,  and  contains  the  following,  among 
other  specific  provisions:  "For  entering  each 
mrder  of  court,  thirty-five  cents  per  folio." 
Gen.  St.  I  14t^.  Each  of  these  orders  con- 
sists of  one  foUo.  Counsel  for  tbe  county 
build  an  argumoit  upon  tbe  phraseology  "or^ 
der  of  court,"  to  this  effect:  That  section 
1452  has  come  down  to  us  unaltered  from  the 
revision  of  1868,  when  the  county  clerk  was 
ex  offldo  clerk  of  tbe  probate  court;  that  the 
words  "order  of  court"  tberefore  refer  to  pro- 
ceedhigs  In  tbe  probate  court;  that  by  the  act 
of  the  l^slatnre  In  18T7  tbe  county  derk 
ceased  to  be  clerk  ot  tbe  probate  court;  and 
that,  altbousA  the  words  have  bem  retelned 
in  subsequent  revisions  and  compilations,  yet, 
tbe  office  of  tbe  derk  of  the  court  bavlng  been 
abolished,  tbtam  Is  nothing  to  which  tbe  worda 
can  be  applied,  and  they  are  therefore  no 
longer  op«atlv&  Tbe  argnmoit  would  be 
plausibly  if  counsd's  assun^tttons  concerning 
the  le^datlon  on  the  subject  were  correct. 
By  section  7  of  an  act  awroved  March  11, 
186^  the  county  derks  of  certain  specified 
counties  were  made  bx  officio  dei^s  of  tbe 
probate  courts  in  their  respective  counties. 
Sess.  Laws  1864,  p.  lia  Very  few  of  the 
present  connUes  of  the  third  class  were  named 
In  the  act,  and  tbe  others,  or  a  majority  of 
tbem,  were  not  then  In  existence.  The  act 
did  not  embrace  all  tbe  counties  In  tbe  state, 
and  Ite  provisions  ware  confined  opeclflcally 
to  those  named.  Nothing  can  therefore  be 
predicated  upon  the  fact  that  In  those  par- 
ticular counties  county  clerks  were  clerks  of 
the  probate  court  Prior  to  1864  tiie  county 
deric  was  not  clerk  of  tbe  probate  court  In 
any  county.  Tbe  first  act  regulating  the  fees 
of  officers  was  passed  and  approved  on  the 
8th  day  of  November,  1801.  Counties  were 
not  then  dasslfled,  and  the  law  was  equally 
applicable  to  all  counties.  We  find  In  that 
act  the  following  provMons:  "The  county 
derk  shall  be.  and  is  bereby  authorized  to  i-e- 
celve  the  same  fees  as  clerks  of  tbe  district 
cfHirt  for  like  services."  "For  entwlng  each 
order  of  court  twenty-five  cents."  Sess.  Laws 
1801,  p.  302.  Section  SS  of  an  act  relating  to 
counties  and  county  officers,  approved  No- 
vember 6, 1861  (Sess.  Laws  1861,  p.  Wi,  made 
It  tbe  duty  of  tbe  county  dei^  as  clerk  of  the 
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board  of  commlsaloaers,  to  record  fn  a  book 
to  be  provided  for  that  parpose  all  proceedtnga 
of  the  board.  In  1881  the  county  clerk  waa 
Dot  ex  offldo  the  clerk  of  any  court,  and  the 
only  orders  which  he  was  required  by  law  to 
record  were  the  orders  of  the  board.  By  the 
words  "each  order  of  court"  must  have  been 
meant  each  order  of  the  board,  because  the 
duties  of  the  clerk  did  not  concern  any  orders 
except  those  of  the  board,  and  he  was  not 
entitled  to  fees,  except  for  the  performance 
of  his  official  duties.  In  the  respects  we  have 
noticed,  the  law  has  undergone  no  substantial 
change  from  that  time  to  this;  and  we  must 
hold  that  the  "order  of  court"  Is  the  order  of 
the  board,  and  that  to^  entering  and  recording 
the  orders  made  by  the  board  of  commlsslOD- 
ers  the  plaintiff  was  entitled  to  receive  the 
fees  provided  by  law  for  the  entering  and  re- 
cording of  orders. 

The  next  claim  of  the  plaintiff  Is  for  filing 
3,403  papers,  at  IR  cents  each.  These  papers 
consisted  of  claims  allowed  and  disallowed, 
and  a  miscellaneous  lot  of  other  papers  not 
pertaining  to  claims  or  accounts.  Among  the 
duties  which  the  county  clerk,  as  clerk  of  the 
board,  Is  required  to  perform.  Is  that  of  pre- 
serving and  filing  all  accounts  acted  npon  by 
the  board,  with  thrir  actkm  thereon.  For  fil- 
ing such  accounts  he  Is  entitled  by  the  stat- 
ute to  receive  the  same  fees  as  clerks  of  the 
district  court  for  like  services.  In  counties  of 
the  third  class  the  clerk  of  the  district  court 
is  entitled  to  receive  "for  filing  each  paper 
required  to  be  filed  fifteen  cents."  The  plain- 
tiff was  therefore  entitled  to  15  cents  for  filing 
each  paper  which  he  was  required  to  file. 
He  was  required  to  file  all  accounts  acted  up- 
<Hi  by  the  board.  Except  these,  we  are  unable 
to  find  that  the  statute  requires  any  papers 
to  be  filed  by  him.  Ue  la  entitled  to  the  stat- 
utory compensation  "for  filing  the  claims  al- 
lowed and  disallowed,"  but  the  other  items 
embraced  In  this  account  must  be  rejected. 

The  chaige  whlfA  follows  to  for  Indexing 
"Book  A"  of  the  records  ct  the  board.  The 
statute  did  not  require  the  performance  by  him 
of  that  kind  <tf  service,  but  the  board  directed 
him  to  cause  the  Indexli^  to  be  done.  Not- 
vrithstandlng  there  Is  no  express  statutory 
provision  for  such  work,  we  think  It  was  clear- 
ly within  the  general  authority  of  the  board  to 
order  it  Indexing  facilitates  the  examination 
of  the  rectnds,  and  where  these  are  volumlnons 
it  would  seem  to  be  almost  a  matter  ot  neces- 
sity. It  la  certainly  a  benefit  to  the  county  to 
have  its  records  indexed.  The  authority  to  or^ 
der  the  work  need  not  be  conferred  In  express 
words.  If  It  results  froro  powers  which  are 
conferred,  the  action  of  the  board  In  making 
the  order  Is  valid.  Roberts  v.  People,  9  Colo. 
458.  13  Pac.  630;  Gnrfleld  Co.  v.  Leonard,  S 
Colo.  ApD.  676.  34  Pac.  583.  The  board  has 
the  antborlty  to  Drorlde  books  In  which  to  re- 
cord Its  proceedings,  and  this  authority  would 
Include  the  power  to  cause  the  books  to  be 
supplied  with  proper  indexes.  The  statute 
alHo  fixes  the  fees  to  be  paid  tor  Indexing,  and 


without  the  authority  to  order  It  dcHK  the  pro- 
vision would  be  meaningless;.  The  plalntut 
having  d<me  this  work  by  the  direction  of  the 
board,  Is  entitled  to  compensation  fbr  It  The 
statute  provides  qieclflcally  that  the  eonnty 
clerk  shall  neelT*  "Dor  eaeb  artry  !■  kidex, 
ten  cents." 

The  succeeding  charge  strikes  as  as  being 
somewhat  extraordlnaiy.  It  is  for  attesting, 
sealing,  and  registering  county  warrant*,  on 
account  of  which  be  asks  75  cents  for  IssnlDg, 
attestlDf;,  and  seaUng,  and  10  cents  for  redotpr- 
Ing,  each  warrant.  Mills*  Ann.  St.'  |  801,  sayn: 
"Such  warrant  or  order  shall  be  signed  by  the 
chairman  of  the  board,  •  •  •  attested  by 
the  clei^  and  when  presented  to  the  county 
treasurer  for  registry,  be  coonteralgned  by 
him."  Section  6&4  at  the  G^eral  Statutes 
(MUls'  Ann.  St  I  800)  makes  it  the  duty  of  the 
tietk  to  sign  all  orders  Issued  by  the  board  for 
the  paynnMit  of  money.  He  Is  nowhere  requir- 
ed to  seal  the  orders  or  warrants,  or  recister 
them.  There  are  no  fees  provided  tor  signing 
or  attesting  tliem.  Sudi  work  therefore  falls 
within  the  class  of  servleee  tor  which,  in  coun- 
ties <rf  the  third  class,  by  the  terms  of  section 
557  of  the  General  Statutes,  as  amended  by 
the  act  of  1886.  a  sum  not  exceeding  pSOO  per 
annum  may  be  allowed  and  paid  by  the  com- 
mlsslonera.  It  is  not  claimed  that  this  sum 
was  not  allowed  and  paid  to  the  plalntlfr.  At 
any  rate,  he  was  not  entitled  to  a  recovery  on 
iiccount  of  this  chaise  under  the  allegations  of 
his  complaint. 

W«  eome  now  to  a  combinatlra  of  cliaz:gee 
of  different  kinds.  Some  of  them  are  for  no- 
tices sent  to  the  dette  of  other  coon  ties  that 
cltlaens  of  those  counties  had  become  charge- 
able as  poDpers  In  Garfield  county.  The  stat- 
ute provides  for  such  notices,  but  fixes  no  fees 
for  them,  unless,  as  counsel  contends,  they 
come  within  the  following  class  In  the  list  of 
fees  durgeable  cletka  of  the  district  court: 
"For  every  summons  or  other  process  not  here- 
in express  named,  and  seaUng  the  same, 
$1.26.'*  The  **on)er  process"  mentioned  has  do 
reference  to  sodi  notices  as  Oiese.  It  to  process 
under  seal,  and  these  notices  are  not  under 
seal. 

We  shall  not  make  specific  examination  of 
the  remaining  chsrgee  In  the  complaint.  They 
are  mostly  for  services  performed,  not  as  clerk 
of  the  board,  but  as  county  clerk;  and,  as  the 
ease  must  be  retried,  we  shall  cootent  oup- 
selves  with  stating  what  we  conceive  to  be  the 
rules  which  should  be  applied  In  determlnlns 
the  liability  or  nonllabltl^  <^  tbe  county  upon 
the  several  accounts  set  forth.  In  relatiao  to 
services  rendered  as  clei^  of  the  board  of  com- 
missioners, we  think  we  have  stated  oar  opin- 
ion with  sufficient  deamesa  The  following 
observations  have  no  application  to  the  cotmty 
clerk  acting  In  that  capacity,  but  refer  atrfely 
to  his  general  services  as  cleik  of  the  eoanty. 
If  a  duty  Is  enjoined  statute,  and  tlie  com- 
pensation for  its  performance  is  provided,  t2i» 
upm  pwfOTmance  of  the  duty  be  to  entitled  to 
the  statutory  p^.  U  the  duty  to  MatatOTT, 
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bit  na  niiiiiiMHiii  to  prvvIM  for  Its  pci- 
ftnauoi^  am  tb»  toir  cMteimdBtei  tbM  tH 
AbU  b»  ywftKnX  wlthoat  apeietfie  compra- 
Mtko,  and  In  c<MwldentI<Hi  of  tbe  gmitf 
CBDlODMts  or  ttie  oOcfc  U  tte  dHtr  >■ 
atatvtoiT.  M  la  pof onnad  by  tbe  dlnrtkn  of 
tIieboBi4  stmln  rlrfwoC  Ibe  gamsl  ptnv^ 
en  Tested  In  It,  and  a  fee  la  proTtded  for  aerr* 
ins  of  tlMt  cMaa,  be  la  entitled  to  tbe  tee,  er 
If  DO  flee  Is  iKDTided  be  to  «tltled  to  a  naam- 
aUe  cooqnnaatlni.  By .  applylsff  tbeae  rules, 
there  Med  be  no  dUBcnlty  In  readdnr  a  Jaet 
detennlnatlan  of  tbto  part  of  tbe  cootrorersy. 

The  ptolotiCB  ima  enttttod  to  a  verfflct  for 
some  awwiBt,  apm  ilie  andtaintad  avMenee^ 
bat  tiie  onut  nawtbalcas  toatmeted  the  Jvey 
to  find  for  tbe  defendant,  wbleb  tbey  acend- 
iagty  dU.  Tbe  tastroetioD  was  mooMna,  and 
nwysaltafw  a  raraaal  aC  tbe  Jn^BBMnt  B»* 
waed. 


PBOPIA  «a  icL  UNION  PXa  BT.  Oa  T. 
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(Oowrt  Qt  Appeals  of  C(A>ntdo.    Sept  14^ 
1886.) 

Aonoir— STA-rmoRT  Procbbdins  is  ITa'tdui  or 
Qbo  WAaBASTO— Bt  Wbom  avd  aoB  Wbat 

PORPOBBB  MAT  BB  MaIITTAXXBD. 

ProceediDCB  ander  OIt.  Code.  e.  27,  prarld- 
Idc  a  snbetituted  remedy  by  relatiou  for  that 
at  common  law  by  Informatloo  in  quo  warraoto, 
we  qnaai  pabHc  in  their  nature,  to  be  prose- 
ested  bv  law  officoa  of  tbe  people,  and  ere  oa^ 
arailable  to  protect  pabilc  mtereets,  as  distia- 
cnisbed  trom  private  rights.  Such,  proceedings 
CHDDot  be  maintained  by  a  private  indlTidnal  or 
OMporation,  tiioogb  with  tbe  coaseat  of  the  law 
officM-  ot  the  state,  fo^  the  dissolatlOD  or  forfel- 
tnre  of  the  charter  of  s  oorporatioo,  where  the 
onij-  injury  alleged  to  have  been  done  or  threat- 
ened is  to  the  priTate  Interests  of  the  relator,  !n 
which  the  pabiic  bas  no  concern,  and  where  tbe 
complaint  discloses  that  the  parpose  of  tbe  salt 
is  to  redress  or  prevent  such  alleged  private 
wnmas.  tot  wbidi  ample  rene^  is  aflbined  hy 
aa  aeunarr  action. 

BTrror  to  district  court,  Arapahoe  county. 

Proceedings,  on  relation  of  the  Ualon  Pa- 
cUlc  Railway  Company,  against  the  Colorado 
Eastern  Railway  Company.  Judgment  for 
defendant,  and  relatw  brings  error.  Af- 
firmed. 

Tdler,  Orabood  ft  Moiian,  for  plaintiff  to 
flRor.  Robert  W.  Stesto^  DM.  Attj..  and 
Bogera.  Gutbbart  &  Bllto,  for  defendant  In 
cnor. 

BISSBU^  J.  This  to  a  proceeding  under 
the  statute,  which  prorides  a  remedy  to  re* 
dresB  tbose  wrongs  which  were  remediable 
at  tbe  common  law  tj  information  In  tbe 
oatnre  of  qno  warranto^  Except,  probably, 
by  orlglna!  iMWceedlags  In  the  supreme  eonrt, 
DO  tnfonnatlOD  caa  now  be  Buccessfully  pros- 
ecnted.  Chapter  27  of  the  Civil  Code  has 
been  bekl  to  provide  a  substituted  remedy, 
and  ti»  repeal  all  antecedent  legislation  on 
tbto  subject.  2  Wat  C<»p.  §  380;  People 
T.  Londoner,  13  Cola  303,  22  Foe.  764.  Tbe 


tosportaaee  sf  tkto  siimtolllw  wfli  appoag 
tnm  a  tavlaf  staAeBiut  oi  Iba  ooinptolttt. 
It  to  fied  at  tbe  relation  of  tbe  Union  Pa- 
dflr  Bidlway-  Compaq,  tboagb  rtgned  by 
tbe  dtotrtot  attoraey,  aa  woQ  as  by  counsel 
fW  tbe  cunpanj'.  It  to  Totted  by  one  of 
tba  prtTsto  oonnsol,  wbleb  to  a  drenmotance 
to  be  remembered  hi  tbe  subsequent  dls- 
cnsilMi.  According  to  fhe  altegationa,  saa- 
dry  person,  In  1S6B,  organized  a  corpora- 
tion called  tbe  Desrer  Rallroed  &  Land  Gom- 
pai^.  Ita  objeetff  are  stated  by  quotations 
from  tiifr  articles  of  toeorporatloB.  Tber»- 
after  dtrers  ebaages  were  made,  both  In  the 
name  of  the  corporation  and  tbe  extent  and 
character  of  tbe  eorpiHrate  porposee.  In 
1886  the  company  became  the  Denver  Rail* 
road.  Land  &  Ooal  Company,  and  somewhat 
entorged  its  corporate  ptaas.  In  1888  a  much 
more  elaborate  change  was  Reeled,  by  the 
IBIny  of  amended  artMes,  which  are  otm- 
ceded  to  bare  been  In  fldl  eonftwrnt^  to  the 
statutory  reqalrMneats.  By  time  new  aitl- 
de^  the  company  became  tbe  Colorado  Bast- 
em  Railway  Oompany,  and,  according  to  Its 
declared  ob|ectt  aad  porpoeea,  tt  took  the 
fwm  sf  a  snbstantlttl  railroad  corporation. 
Themtotbrs  It  had  been  bat  a  short  line» 
ruanlug  from  Denver  a  tew  miles  out  In  the 
adJac«Bt  country,  to  reach  the  coal  fields  and 
laB<to  which  had  orlfinally  belonged  to  the 
organlaers  <^  the  corporation.  By  tbe 
amendment  of  1888^  tbe  railroad  was  to  ex- 
tend  from  the  Union  Depot  In  Denver  to  tbe 
Mstem  boandary  line  tbe  stote,  a  dis- 
tance of  several  bmidred  miles.  Tbe  his- 
tory of  the  capitaliaatlon  of  tbe  company, 
the  ttitent  and  character  of  its  expenditures, 
the  creation  of  Ito  bonded  indebtedness,  and 
many  otiier  details  attending  Its  original  or- 
ganization and  subsequent  development,  are 
set  out  at  length  In  the  bllL  In  tbe  view 
we  take  of  the  case,  no  more  exact  or  com- 
plete statement  need  be  made.  It  to  aver- 
red that  the  sole  purpose  of  tbe  original  in- 
corporation was  to  carry  oat  tbe  private 
business  of  tbe  persons  who  organised  It 
After  setting  np  tbe  expenditure  of  the  full 
capital  stock  In  the  construction  of  tbe  origi- 
nal road,  and  tbe  creation  of  a  debt  of 
$600,000,  the  pleading  averred  that  tbe  new 
corporation  had  made  no  provision  for  capi- 
tal to  construct  the  extension,  and  that  It  is 
without  tbe  means  to  carry  out  Its  contem- 
plated Improvements.  The  relator  then  pro- 
ceeds to  state  that  this  defendant  corpora- 
tion, tbe  Colorado  Bastern  Railway  Com- 
pany, has  Instituted  two  suits  against  It  to 
condemn  certain  property  belonging  to  tbe 
Union  Pacific  Railroad  Company,  of  the 
value  of  about  I17&.000,  embracing  lauds 
Indispensably  necessary  to  tbe  successful 
prosecution  of  tbe  bnstoess  of  tbe  company. 
Tbe  relator  states  that  these  suits  are  pend- 
ing In  the  federal  courts,  one  in  the  supreme 
court  of  the  United  States,  and  tbe  otber  In 
tbe  circuit  court  for  the  district  of  Colorado. 
Tbe  attempted  condemnation  is  said  to  be 
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for  private  ends  and  specnlatlTe  purposes, 
an^  not  for  the  bona  fide  neee  of  a  corpora- 
tion, organized  for  a  legitimate  purpose. 
The  complaint  winds  up  with  a  general  pray- 
er for  dissolution,  or  an  Injunction  to  re- 
strain the  defendant  company  from  exercis- 
ing any  corporate  rights,  except  as  to  that 
portion  of  the  road  which  was  completed 
under  the  original  charter  or  the  first  amend- 
ment thereto.  It  may  rery  safely  be  said 
that  the  cause  of  action  rests  on  these  alle- 
gations. The  complaint  is  not  fully  stated, 
but  adequately  to  the  apprehension  of  the 
opinion.  The  complaint  was  demurred  to, 
and  final  judgment  entered  in  favor  of  the 
defendant  company,  from  which  Judgment 
the  relator  prosecutes  error. 

The  relator  relies  principally  on  the  aver- 
ments concerning  the  capital  stock  of  the 
company  and  Its  financial  condition,  its  at- 
tempt to  condemn  lands  which  belonged  to 
the  relator,  and  a  provision  of  our  statute 
which  Is  found  In  Gen.  St  1SS3.  i  337.  Ac- 
cording to  this  statute,  any  railroad  com- 
pany must,  within  two  years  subsequent  to 
the  record  of  Its  articles,  begin  the  construc- 
tion of  its  road,  and  expend  thereon  20  per 
cent,  of  Its  capital  stock,  within  five  years, 
or  its  corporate  (wganizatlon  and  power  shall 
cease.  This  statute  was  afterwards  amend- 
ed, but  not  in  such  a  way  as  to  affect  any 
question  involved  In  this  proceeding.  On 
these  several  matters  a  ver^  elaborate  argu- 
ment has  been  constructed  by  counsel  to 
maintain  their  contention  that  the  Colorado 
Eastern  Railway  Company  has  failed  to 
comply  with 'the  statutory  mandates,  and 
should  be  subjected  to  the  penalty  of  disso- 
lution, and  to  the  destruction  of  its  corpo- 
rate life.  We  do  not  propose  to  discuss  this 
question,  nor  to  determine  the  matters  which 
counsel  have  united  in  presenting  to  the 
court  We  do  not  hesitate  to  adopt  this 
course  because  the  suit  Involves  a  franchise, 
and  the  relator  can  obtain  a  construction  of 
the  statute  and  a  judgment  which  wlU  be 
conclusive.  If  this  consideration  was  not 
persuasive,  we  should  adopt  this  course  be- 
cause, in  our  judgment  it  is  uot  a  legitimate 
litigation,  which  is  prosecuted  for  the  en- 
forcement of  public  rights.  According  to 
our  best  Judgment,  it  Is  a  proceeding  brought 
by  the  Union  Pacific  Railway  Company 
against  the  defendant  corporation,  to  en- 
force private  rights  and  redress  private 
wrongs.  This  litigation  is,  in  our  Judgment, 
wholly  unnecessary  to  the  protection  of 
those  rights,  or  the  redress  of  those  griev- 
ances; and,  while  we  concede  to  the  liti- 
gants the  right  to  institute  as  many  suits 
and  to  begin  as  many  proceedings  as  may 
seem  expedient  or  necessary  to  enforce  their 
claims,  we  do  not  admit  that  they  may  In- 
stitnte  snob  proceedings  in  the  name  of  the 
people  for  any  other  than  public  purposes. 
We  confess  that  the  question  was  not  raised 
by  the  defendant  company,  but  the  consid- 
eration la  80  entirely  persuasive  and  satis- 


factory that  we  Dnhealtaflngly  net  oar  con- 
dnslons  on  that  proposition.  W«  are  there- 
fore without  the  aid  of  argument  on  this 
question. 

In  our  Judgment  the  only  matter  which  we 
are  called  on  to  decide  Is  the  proper  construc- 
tion of  chapter  27  of  our  Civil  Code.  We  must 
ascertain  what  authority  that  chapter  gives 
relators  to  bring  procee^ngs  In  the  nature  of 
quo  warranto,  to  protect  their  private  Inter- 
ests, and  to  redress  their  private  wrongs,  or  to 
bring  them  in  the  name  of  the  people,  to  rigbt 
some  public  wrong,  and  prevent  encroacbmeDt 
on  the  rights  of  the  people.  As  we  view  It  the 
statute  Is  In  reality  but  an  enactment  of  the 
general  proTisloos  of  the  common  law  with 
reference  to  proceedings  by  information  by 
way  of  quo  warranto.  In  some  respects  It 
larges  the  remedy,  and  probably  includes  some 
classes  of  cases  to  which  It  was  formerly  inap- 
plicable. It  likewise,  undmibtedly,  opens  the 
way  to  a  much  larger  class  of  persons  to  In- 
stitute proceedings  for  the  redress  of  public 
wnmgs.  We  need  not  attempt  to  enter  on  any 
elaborate  analysis  of  the  chapter,  nor  a  state- 
ment by  inclusion  oe  exclusion,  of  the  cases  or 
the  parties  In  which  or  by  whom  each  proceai 
Ings  may  be  begun.  The  only  inquiry  we  need 
to  make  respects  the  character  of  the  present 
suit,— by  whom  was  it  begun,  and  for  what  Is 
it  being  prosecuted.  Evidently,  It  was  not  be- 
gun by  the  district  attorney,  althougii  his  name 
is  signed  to  the  paper.  He  was,  doubtless,  a 
consenting  offldal;  and  the  cmnplaint,  per- 
bapa,  is  not  defective  In  this  particular,  though 
It  Is  signed  and  verified  by  private  counsd,  and 
is  prosecuted  in  this  court  by  them  alone. 
Fasting  by  this  apiiarent  irregularity,  we  need 
only  look  at  the  substance  of  the  complaint  to 
ascertain  Its  substantial  character.  The  com- 
plaint discloses  no  wrong  done  to  the  people, 
nor  any  act  or  proceeding  by  the  CoIonidQ 
Eastern  Railway  Company  detrimental  ta  the 
public  welfare,  or  likely  to  occasion  barm  to 
the  people,  as  contradistinguished  from  the 
private  relator.  The  thing  complained  of  Is'  the 
attempted  condemnaticm  of  lands  bdonglog  to 
the  Union  Pacific  Railway  Company.  There  Is 
no  other  one  act  or  thing  charged  whidi  can 
be  said  to  constitute  an  absolute  wrong  which 
calls  for  redress.  In  making  this  statement 
we  do  not  Intend  to  be  understood  as  decldlnjr 
bow  much  capital  stock  the  Colorado  Eastern 
Railway  Company  must  provide  for  and  issue 
and  sell  to  validate  Its  acts  under  the  amend- 
ineot  of  1888,  tux  what  the  company  was  bound 
to  do  with  reference  to  this  Increase.  This 
whole  mattCT  is  dismissed  from  cmslderatlon. 
because  the  bill  charges  nothing  which  tends  to 
show  harm  Uk^  to  come  to  the  people  because 
of  any  misfeasance  in  this  particular.  There 
Is  no  attempt  to  show  acts  of  the  defendant 
company  which  In  the  remotest  manner  tend 
to  the  prejudice  of  the  public.  The  thing  com- 
plained of  Is  the  attempted  c<mdenmatIon  of 
the  Union  Pacific  Company's  lands  for  termi- 
nal facilities.  This  is  not  a  matter  in  wbldi  the 
public  are  interested.   U  only  coocanus  the 
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Union  Padflc  Railway  Company.  Tbis  Is  a 
prtrate  wrong,  for  which  there  Is  ample  reme- 
dy obtainable  in  other  milts  and  different 
proceedings;  and  we  are  advised  by  a(mie  of 
tbe  authorities  which  the  plaintiff  In  error 
cited  that  the  matter  may  be  set  np  hy  way  of 
defense  in  the  condemnation  proceedings.  In 
K  Brooklyn,  W.  &  N.  Ry.  Oo.,  72  N.  T.  245. 

Actions  have  been  begun  and  are  now  pend- 
ing to  condemn  the  lands,  and.  doobtless,  in 
both  of  those  suits  there  will  be  a  fall  adjudi- 
cation of  the  claims  of  the  parties.  The  pres- 
ent proceeding  Is  wbt^y  unnecessary  to  de- 
fend or  protect  their  respective  Interests,  nor 
does  it  seem  to  us  to  t>e  a  legitimate  salt  to 
compass  that  end.  In  addition,  It  seems  to  be 
protty  generally  held  that  these  proceedings 
are  always  quasi  public,  prosecuted  by  law  ct- 
ficers  of  the  people,  and  only  available  to  pro- 
tect public  lnter«^  as  contradistinguished 
from  private  rights.  As  a  role,  wherever  It  is 
discovered  that  proceedings  are  Imnight  for 
Tbe  latter  purpose,  they  are  never  entenained, 
bat  the  party  is  remitted  to  an  action  at  law  or 
nilt  In  equity  to  redress  his  Injuries.  1  Beach, 
Prlv.  Corp.  S  68  et  aeq.;  Com.  v.  Allegheny 
Bridge  Co.,  20  Pa.  St  185;  Hurplhy  v.  Bank, 
td.  415;  Com.  v.  Philadelphia,  G.  &  N.  Ry. 
Co.,  Id.  518.  This  genera]  doctrine  is  support- 
ed by  a  great  many  cases.  There  seems  to  he 
no  dissent  from  the  general  portion  that,  in  or- 
der to  aoppwt  an  action  by  the  people  for  tbe 
Kdiess  <tf  a  wrong,  that  wrong  most  appear  to 
bare  heea  dene  to  the  pe<^>le.  2  Wat  Oorp. 
1 383;  Leslie  v.  Lorillard.  110  N.  T.  519,  18  N. 
E.  363;  Thompson  v.  Pec^le,  23  Wend.  537; 
State  T.  Minnesota  Thresher  HanoTg  Co.,  40 
Mbn.  218.  41  N.  W.  1020;  People  v.  North 
River  Soffu^ReOnteg  Co..  121  N.  Y.  582,  24  N. 
E.831 

We  are  unable  to  find  among  the  dedslMis  of 
the  siqirame  court  any  direct  adjudicatlcm  or 
constnictlm  of  this  statute.  We  find  In  the 
cases  cited  some  very  clear  and  satisfactory 
definitions  of  a  ftAnchlse,  and  we  find  an  in- 
timation that  the  right  to  Institute  a  proceed- 
ing of  this  sort  by  a  private  relator  Is  exceed- 
ingly donbtfuU  although  Jurisdiction  was  en- 
tertained in  another,  but  In  neither  was  the 
question  exzcQj  determined.  Lradoner  v.  Peo- 
ple, 15  C<^.  246.  25  PtLC  183;  People  v.  Cheese- 
nuuL  7  Oolo.  376,  8  Pac.  716.  Notwithstand- 
ing this  fact,  we  are  very  deaiiy  of  the  opin- 
ion that  the  statute  was  not  Intended  to  give 
a  inlTate  perrion  the  right  to  question  the  cor- 
porate existence  ot  another,  In  order  to  protect 
his  own  rtgbte  at  redress  bis  own  wrongs,  un- 
Ie«s  It  maj  be  In  that  dass  of  cases  wbere  the 
title  to  an  office  Is  bmAvedt  or  some  similar 
question  Is  presented.  If  flie  law  officer  staonld 
refOK,  we  do  not  doobt  that  tbe  private  re- 
lator cooU  proceed  and  file  an  information  to 
remedy  a  paUlc  wrong.  In  tbe  latter  case, 
however.  It  must  an^ear  that  the  object  aimed 
at  is  a  pnUk!  on^  and  Is  the  protection  of  the 
iBterettB  and  Ibt  malntenanoe  of  tbe  welfare 
If  the  peo^  The  lawsui  proceeiUng  has  no 
«^  objMt  in  vtow.   It  WHS  b^nn  by  tbe 


Union  Padflc  Railway  Company,  to  defend 
their  title  to  i»vperty  which.  In  their  Judgment, 
was  Jeopardized  by  tbe  proceedings  begun  by 
tbe  defendant  corporation.  It  Is  without  a 
solitary  public  feature,  and  must  be  taken  to 
be  purdy  a  private  suit,  brought  by  prlroto 
parties,  to  accomplish  their  private  ends.  If  we 
an  craiect  In  this,  the  proceeding  as  begmi 
was  not  mahitalnaU^  nor  did  the  complaint 
state  facte  whldt  would  Justify  a  Judgment 
against  tbe  def«idant  company.  We  therefore 
agree  with  the  trial  court,  and  with  its  Judg- 
ment upholding  the  demurrer  to  tbe  cmnplalnt. 
It  win  be  affirmed.  Affirmed. 


HATBR  V.  AMERICAN  NAT.  BANK  OF 
DBNTBR. 

(Court  ot  Appeals  of  Cdorado.  SepL  14. 1896.) 
NBooTiiBLS  iNBTRniiBKTS— Action  on  Nots— Ds- 

VSKSBft— AltbbaTIOK— AUTHORITT  OF  AOISTT. 

1.  In  an  action  on  a  note  payable  four  months 
from  date,  and  traoBferred  laefuv  matarity  to 
plnintiff,  a  bona  fide  indorsee  for  valne,  a  plea 
that  a  memorandum  at  the  bottom  of  the  Instru- 
ment (reciting  that  the  maker,  after  the  expira- 
tion of  foor  months,  should  "be  privileged  to 
have  twelve  monthB"  on  said  note)  had  been 
torn  from  the  paper  after  delivery  is  no  defente. 
In  the  absence  of  any  allegation  ac  iffoof  of  a  de- 
mand by  the  maker,  at  the  end  of  the  four 
monthB,  for  an  extension  of  time  In  accordance 
with  the  option  giren  him  In  the  memorandum. 

2.  Where  goodti  are  sold  by  a  traveling  agent 
on  four  months'  time,  and  a  note  payable  In 
Baid  time  la  executed  by  the  purchasers,  a 
memorandnm,  written  at  the  bottom  of  the 
note,  reciting  that  the  maker  ahall  be  privileged 
at  the  expiration  of  four  months  to  have  twelve 
months  in  which  to  pay  the  note,  and  executed 
by  the  agent  alone,  who  has  no  authority  to 
grant  any  extension,  la  nagatory. 

Appeal  from  district  court.  Lake  connty. 

Action  by  the  American  National  Bank  ct 
Denver  against  Charles  Mater  to  recover  on 
a  note.  Judgment  for  plaintiff,  and  defmd- 
ant  appeals.  Affirmed. 

A  J.  Sterling,  J.  B.  Havens,,  and  A.  S.  Blake, 
for  appellant  John  A  Ewing,  Frank  M.  Ctod- 
dard.  and  H.  B.  Babb,  for  appdlee. 

BISSBLIj.  J.  The  fonndatlon  of  the  de* 
fense  to  this  action  was  the  allied  alteration 
ot  a  note,  executed  by  tbe  a^eUant  to  tate 
own  order,  and  Indorsed  by  bim  on  the  date 
of  Ite  flxecntlffli,  and  delivered  to  Babb  Bros.. 
In  settlement  of  a  bill  of  goods  which  that 
firm  had  theretofore  sold  to  the  maker.  The 
note  was  Indorsed  by  Rabb  Bros.,  and  dis- 
counted before  maturity  with  the  American 
National  Bank  of  Denver,  which  passed  the 
proceeds  to  Rabb  Bros.'  account,  and  became, 
under  tbe  law  merchant,  a  bona  fide  holder  for 
value.  Bubsegnent  to  the  apparent  maturity 
of  the  note.  It  was  sent  to  the  correspondent 
of  the  bank  for  collection,  presented,  but  not 
paid.  This  suit  was  then  begun.  The  com- 
plaint set  up  the  making  of  a  note,  dated  the 
8th  of  FAmary,  1892,  as  follows:  "Fonr 
months  after  date,  I  promise  to  pay  to  the 
order  of  myself  nineteen  hundred  sevwteai 
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and  ■•/loo  (1.917.50)  doUaiB,  with  loterest 
thereon  at  the  rate  of  six  per  cent,  per  anaiim 
after  maturity,  for  value  received.  Ciiaa. 
Mater."  The  plaintiff  simply  aileged  tiie  ex- 
ecution and  delivery  of  tbe  note.  Its  trajMfer, 
asd  their  title.  The  defendant  answered,  ad> 
naltted  the  execution  of  the  note,  but  alleged 
Jux  alteration  Id  a  material  part  without  his 
coDBent.  It  ma  averred  Uiat,  on  the  hottotn 
of  the  paper  on  which  the  note  waa  wrltteo, 
the  following  memorandiuD  bad  been  written 
and  signed:  "It  Is  heretiy  agreed  that,  after 
the  expJxaUoD  of  four  montla,  the  above  Chag. 
Mater  shall  be  privileged  to  have  twelve 
mouths,  instead  of  four  mootbs,  on  the  above 
note.  R.  M.  Dick.  Attest:  Robt  J.  Orier." 
The  defendant  then  averred  that,  at  the  time 
of  the  Indorsemmt,  be  -wrote  Us  name  aovcs 
the  back  of  it  In  two  ptacea.  The  first  was  an 
Indorsement  of  the  note.  The  «tber  wm  aiu 
indonwment  of  the  note  and  erattaet,  which 
extended  onto  the  note  as  well  as  scroea  the 
Agreetnent  of  extensfon.  Hater  pleaded  the 
execution  of  twth  papers  at  the  same  time, 
and  prior  to  the  delivery  to  Dtok,  and  tlie 
alteratloB  «f  the  paper  by  tke  tearlag  off  of 
the  memozandum.  Hater  did  not  otherwise 
plead  aoy  defense,  nor  did  be  set  iq>  a  re- 
quest for  an  exten^on  of  time,  nor  plead  any 
premature  Inatttution  of  the  sntt  Ue  relied 
■olely  and  wholly  on  the  legal  effect  of  the  al- 
teration, whereby,  as  be  cow  couteode,  the 
contract  or  promise  to  pay  was  destroyed. 
It  Is  wen  In  this  eoontctlon  to  state  some 
facts  dlsctossd  by  the  bin  sf  exc^thKis  which 
are  vot  to  be  fonnd  In  the  abstract.  The  ap- 
penant  relied  on  Ute  legal  proposition  hi- 
Tolred  In  the  removal  of  the  subaeQueDt 
agreement  of  extenslwi,  If  socli  It  be,  and 
deemed  It  wbolfy  unnecessary  to  preB«it  any 
other  portion  of  the  record  to  oar  attention. 
Since  we  think  some  of  the  int>ot  of  very 
considerable  significance  and  of  great  Im- 
portance, we  shall  state  ft. 

Babb  Bros,  apd  Hater  bad  been  dealbig  to- 
cettaer  as  wholeaale  venders  and  retail  pur- 
chasers of  cigars  and  tobacco,  and.  in  the 
course  of  tbelr  transactions,  Rabb  Bros,  had 
•old  Hater  a  bin  of  goods  amounting  to  the 
sum  named  in  the  note.  The  goods  were  Bold 
by  Dick,  who  was  their  traveling  selesBiaa. 
Aceordlng  to  direct  testimony,  Dick  bad  In- 
stractlons  from  the  house  with  refereaoe  to 
tbe  prices  at  which  goods  should  be  sold,  aad 
the  time  to  be  allowed  parchasers  for  pay- 
ment. There  Is  no  dispute  respecting  the  time 
on  which  tbe  goods  were  bought.  The  memo- 
tandum  of  sale  delivered  to  tbe  vendee,  and 
tbe  copy  whldi  was  sent  to  tbe  vendors,  both 
<Usdosed  the  sale  to  be  on  fonr  mootbs*  time. 
After  the  foods  had  been  ddlvered,  the  aales- 
maJi  went  to  Mater  for  a  settlement  Tbe 
Degotlatlons  led  to  tbe  execution  of  tbe  note. 
It  Is  la  evidence  that  Dick  was  without  any 
antlioitty  to  settle  the  claim,  or  to  give  more 
time  than  that  which  was  stated  In  tbe  tarma 
of  tbe  original  sale,  to  wit,  four  months.  Ac- 
cording to  the  erldeike^  Dtek  was  an  mgent 


with  United  powers,  and  with  ao  «tber  ac- 
tual anthorii?  than  tbe  rlgtat  to  settle  the 
claim  by  taking  a  note  for  the  time  speclfled 
in  the  original  sale.  He  was  not  a  general 
agent,  nor  is  there  anything  In  the  record  to 
show  that  Mater  had  any  right  to  rely  oo 
an  aKwrent  authority  beyond  that  evidenced 
by  his  power  to  sell  and  tbe  tenns  «C  the  con- 
tract of  sale,  as  expressed  in  tbe  memoran- 
dun.  U  did  not  appear  that  gooda  were  ever 
■old  on  a  year's  time,  that  thae  bad  been 
any  negotiations  betwepo  Hater  and  the  cred- 
itors for  such  a  credit,  nor  that  Dick  bad  aay 

j  power  to  accept  a  note  ruaning  12  monttis. 

j  It  will  be  observed  that  the  memorandum  of 
extension  was  elsned  hf  Dick  alone,  and  not 
by  the  awlcer,  nor  by  llw  CBsdltocB,  nor  la 
their  naaoe. 

A  good  daal  <rf  taatimooy  was  IntiDdnced  re- 
specting the  manner  In  which  the  original  nate 
or  menMicandum  was  signed  and  executed. 
Mater  tesdtles  that  tte  Indorsement  extended 
onto  tte  aoto  as  well  as  acmss  the  acreement 
of  estension.  and  attemiAs  to  testify  that.  If 
H  «Ud  not  so  appear;  It  bad  been  alieced  and 
'erased  from  the  back  of  the  note.  Competest 
and  expert  tfattmooT  was  Introduced  to  show 
that  no  alteratloa  wbalerer  had  bean  mode  en 
tbe  face  or  the  back  of  the  paper,  and  that  a 
dose  taHpectton  by  tbe  eyes,  as  well  as  by  a 
glasa,  flailed  to  dlsciose  any  eiasmu  aad  that 
an  em  sore  without  detection  was  impooslhle. 
We  are  anainle  to  detennlne  ftinn  the  cecenl 
wtaethw  Che  trial  esvt  aecepted  the  latter  cm- 
teatfoB,  for  them  la  iHlhlDB  to  4leclose  Its 
vtewa  reapeetiog  this  mattec  Ttm  original 
note  Is  picaerved  In  the  bill  of  csc^tiana,  aad  j 
presented  tm  oar  Inpectloa.   We  are  Teiy 
f^aak  to  sa^  vedp  not  tuliwra  the  note  was 
altered,  or  any  name  or  any  writing  eraaed 
thetebxmt,  Mr.  Mator  and  his  clerk  are  eri- 
dendy  nilstatoen  In  negaod  to  the  fbnn  of  the  ' 
original  Indarsement,  and  hare  loisotlaii  whaX 
the  facta  were  about  it  A  vaiy  oarerai  ncra- 
tlny  «f  the  paper  leads  ns  to^an  rtnAtwMmi^  be- 
lief that  nothing  wbaterer  has  ever  been  eras- 
ed fnm  the  face  or  tbe  back  of  that  note.  It 
amy  therefore  be  takm  as  fact  that  there  Is  no 
evldeope  of  any  alteration  whatever  on  the  face 
«r  cffl  the  back  ot  the  paper.  U  anr  alCetatlon 
was  made,  it  was  tbe  aeiMzatlon  of  the  meni- 
orandom  which  Mater  says  waa  written  at  tbe 
bottom,  and  sSgned  ky  Ur.  Dkfe.  from  tbe  bal- 
ance of  the  note. 

Tbe  simple  lasne  la  aa  to  the  ksgal  i^ect  at 
such  an  alteratiMi  of  the  paper.  It  mint  be 
conceded  there  are  manyrepotaUeaathorltleft 
wtddi  bold  that  the  remoival  of  a  raemaraDdam 
from  tbe  bottom  of  a  note  deatroys  the  paper 
aa  the  ccmtract  of  the  maker,  thot^Eb  tt  waa  ao 
ne]dlg«itly  attached  aa  to  permit  ito  reaionl 
wttbont  tbe  posslMllty  of  detection.  Tbe  neg- 
llgenoe  of  the  maker  is  held  to  furnish  do  pro- 
tection to  the  title  of  a  holder  for  -nhic;.  m 
an  the  casea  wUdi  have  been  prsaented  to  oar 
attention,  the  nrie  has  been  laid  down  whw 
the  ccndttlon,  If  taken  aa  a  part  oC  tbf 
uoba,  would  renda>  It  a  nonnegotfaUe  evntrar' . 
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Hw  hdUer  vodU  ooSr  talDB  titte  nOiJeet  to  any 
Meoam  aTsllalile  aRalnat  OtB  oricliuU  payee. 
Ifeen  k  Boocber  Ihw  of  antborlties,  oc  equal 
repute,  aad  possibly  of  eqtuJ  rolame,  which 
vUudgea  tlie  title  of  a  bcHia  fide  hcdder  tm 
mm  good,  where  the  note  and  menaorandam 
vne  ao  iiegllg«itly  executed  as  to  permit  a 
separation  without  detection.  If  we  did  not 
deem  onnelTea  concluded  by  antecedent  adju- 
dlcatlona  of  the  aupreme  court  of  the  state,  we 
should  unbesllatlnfEly  follow  that  line  wbh^ 
bolda  the  msker  llabte  on  Ida  paper  wtoo*  he 
bos  80  negllffaitly  esecoted  It  as  to  permit  Oie 
separation  of  a  raemonmdum  which,  bad  It  re- 
mained, would  vary,  alter,  or  completely  an- 
anl  hlB  liability  oo  tbe  bistmment.  Tbia  view 
seems  to  na  to  be  ncoicalzed  by  tbe  bettier  an- 
tlMHltleB.  and  by  learned  t«ct  witters.  It  la 
put  on  tin  principle  that,  where  one  or  two  U>- 
nooeat  pefBoos  must  anffer.  tbe  loss  most  fall 
on  hfm  who  haa  fumlsfaed  the  opportunity. 
Ttals  la  a  complete  answer  to  tbe  appellanfa 
oMiientlfaL  He  ezeeated  a  promlasMy  note  tn 
tbe  ordinary  tsnn  of  oomBserelal  paper,  affixed 
Us  name  to  It,  tadorsed  H,  and  pt«  It  Into  ch^ 
cntatlon.  There  waa  nothing  wfaatever  tneor- 
ponted  In  tbe  note  itself  wUob  would  pot  tke 
pnrcbnaer  on  his  gnard,  nor  waa  there  aaytblng 
tai  liie  manner  or  fUrai  of  the  Indorsaneot 
whicb  oobM  atttaet  tlie  attention  of  the  most 
earBfut  and  «sw»  ifmAmmr.  Tbe  raeaotan- 
dnm  wMcb  yravMed  for  tbe  actenaion  mm  at 
the  bottom  of  the  Inatnannit,  and  there  was 
DO  lefeiwoe  to  It  In  tbe  noto.  Under  tbese 
(^eamstBDces,  we  ue  quite  the  optatontlKit 
Ur.  Mater  sbortd  be  held  liable  on  bis  paper. 
We  should  kK^llne  to  this  opInkHi  eren  thoiigh 
it  were  tAMrwu  tbnit  tbe  menorandom  had  been 
romoved  tai  bad  Caitta  by  tbe  payees,  so  lonfftis 
the  note  came  Isto  tike  bands  of  an  Innocent 
bolder,  who  tasri  psM  a  TalnaMe  coosMenitWn 
fM-  tt.  2  Danld.  Neg.  Inm.  f  1407;  PhfOtn 
V.  MoBB,  «7  Pa.  St  &9;  Slmmernuni  t.  Ztote, 
75  Pa.  St  18»;  Barvey  r.  Smith,  SS  III.  224; 
Brawn  Aeed.  79  Pa.  St  870;  Nell  t.  SattiUh. 
f»  Ind.  511;  Cornell  -v.  NfCteker,  68  Ind.  425; 
Bank  «-.  Armstroi^,  62  Ha  -69;  ItoheRsm  v. 
Hay.  01  Pa.  St  242;  Palmer  v.  Largent  &  Neb. 
223;  BacheUor  t.  Prleftt  12  Pick.  399;  Isnartf 
T.  Torres,  10  La.  Ann.  103.  The  general  doc- 
trine expressed  In  these  cases  has  undoubtedly 
been  recoflniiEed  by  the  mipreue  court.  We  re- 
gard tbe  principle  underlying  tbaee-deoUons  as 
entirely  analojrons  to  those  declared  tn  the  an- 
tecedent aotborttlea.  In  determining  which 
line  we  will  follow,  we  are  therefore  very  much 
eonclnded  by  the  Indicated  oiilaioa  of  tbe  su- 
preme court  cm  cognate  questions.  Wyman  r. 
Bank.  S  Golo.'30;  Bank  t.  McClelland.  D  Colo. 
COS.  13  Pac.  723;  Cooza  T.  Bank,  14  Oolo.  ^ 
23  Pac.  323. 

We  are  not  compelled,  bowerer,  to  go 
quite  to  this  extent,  because,  as  we  rlew  4t 
the  promise  with  reference  to  tbe  extension, 
If  such  It  may  be  termed,  waa  never  exe- 
cuted by  tbe  payee,  nor  by  the  creditors 
who  were  tbe  Tendors  'of  the  geoda.  nor  by 
any  one  lutTtag  anCbmity  to  act  4n  theM-  ibe- 


haBE.  U  was  aa  iBOapanioBt  premias^  «m- 

euted.by  the  agent  who  drew  ap  the  papar; 
and,  imleaa  be  had  antliorlty  to  modl^  or 
vary  tiw  Imna  of  the  sale,  his  agreement 
could  not  affect  the  original  obligation. 
There  la  nothing  In  tbe  Teeord  which  dis- 
closes a  power  on  tbe  part  of  Dick  to  modi- 
fy the  tenna  of  the  sale*  or  to  take  paper 
for  any  other  time  than  that  on  which  the 
goods  were  sold.  It  la  barely  possible  that 
a  different  pn^sltlon  would  hsTe  been  pre- 
sented had  the  agreement  been  signed  1^ 
the  orlglnid  vendors.  We  are  Twy  frank  to 
say,  however,  that  our  convictions  respect- 
ing tlie  law  would  lemaln  unchanged.  Ma- 
ter executed  a  dtveet  promlsaory  note  to 
pay  a  given  eum  of  money,  at  a  fixed  time, 
and  at  an  agreed  rate.  If  he  desired  to 
qualify  that  promise  In  any  way,  and  make 
tbe  quaUfleatfon  effleetval.  be  was  bound  to 
laoerpomte  the  modMoatlop  In  bis  note,  «r 
to  ao  eaecnte  hia  pver  aa  to  put  an  lnno> 
cent  bolder  on  hla  foard.  We  know  there 
are  many  anthoiftlea  to  the  contrary,  which 
pvsceed  on  the  theory  that  the  removal  of 
the  paper  amoonta  to  a  forgery,  and,  on 
proof,  ths  balder  may  not  reeover,  even 
tbough  be  pay  valna  Thsae  deeUona,  In 
our  Jadgmeat,  do  nat  acoerd  wtth  the  gen- 
eral law  gevemlng  oommerdal  paper;  and 
we  are  very  decidedly  <a  the  optaien  that, 
where  one  «f  two  ianooent  peraona  must  sof- 
fcr,  the  Isaa  dwald  OaH  w  bim  who  has  put 
It  to  the  power  ef  another  to  defraud  an 
tnduiace,  who  Innocently  pays  value  for 
paper  to  which  tbe  maker  has  affixed  bis 
name.  In  tbe  present  oa*^  bowevtf ,  we  do 
not  regard  the  alteration  aa  ooming  within 
ttae  cases  which  adjudge  an  altered  note  In- 
valid In  tbe  hands  «r  aa  Innocent  holder. 
Tak«  tbe  memorandam  away;  the  note  still 
pemalDS  a  ppomdae  to  pay  a  fixed  sum  of 
Btoney  for  a  valuable  conslderatlen,  vrtth 
«  definite  rate  ef  Interest,  and  at  a  deflalte 
time.  Of  -coarse,  the  time  expressed  in  tbe 
N'lgtnal  paper  is  four  months.  If  the  mem- 
erandum  Is  a  part  of  It  then  the  note  would 
be  fer  12  months  If  tbe  option  should  be 
•demanded.  Ttils  etatemeot.  of  course,  is 
on  the  hypothesis  that  Dick  possessed  a«- 
thorlty  to  var^;  the  terms  «f  the  sale.  It 
must  be  remembered,  however,  that  there  Is 
nothing  tn  tbe  record  to  show  that  Dick  had 
any  such  authority.  Tbe  (memorandum  was 
net  signed  by  Kabb  Bros.,  who  sold  tbe 
cigars  to  Mater,  and  on  whose  behalf  the 
order  was  taken,  to  bis  knowledge.  Under 
these  circumstances,  we  do  not  believe  the 
case  comes  at  all  even  within  the  «itreme 
authorities  "which  would  hold  the  note  in- 
valid In  the  hands  of  an  Innocent  purchaser. 

It  has  'bcren  decided  that.  If  the  moditlea- 
tlon  of  the  note  ie  by  an  independent  prom- 
ise of  the  payee,  it  will  not  vary  the  charac- 
ter of  the  tnstmment,  and  the  holder  may 
sue  on  the -original  promise,  notwithstanding 
tbe  aitteraYion.  Benedict  v.  Oowden,  49  N. 
K.  -8M;  Odlorae  v.  Sairent,  •  N.  B.  401; 
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Dow  r.  Tattle,  4  Mass.  414;  Kronskop  r. 
Sbonts,  SI  Wis.  204,  8  N.  W.  241.  Ttiere  la 
very  grare  qnestlon  whether  this  caae  does 
not  fall  within  the  four  corners  ot  those  de- 
cisions. As  we  Tiew  It,  there  Is  an  Im- 
pregnable basis  on  which  to  put  this  deci- 
sion. There  Is  no  specific  contract  on  the 
part  of  Dick  or  Rabb  Bros.,  whereby  Mater 
acquired  the  right  to  12  months'  time  to  pay 
that  paper.  It  was  not  agreed  that  he  should 
have  12  months,  nc»r  was  there  anything  in 
the  original  contract  which  indicated  that 
his  time  should  run  to  that  limit.  The  in- 
dorsement Is  that  he  shall  have  the  privilege 
of  12  months.  We  take  it  that  this  means, 
If  It  means  anything,  that  he  had  the  option 
to  take  12  months  in  which  to  pay  the  paper, 
Instead  of  the  4  nominated  In  the  Instrument 
Itself.  Under  these  circumstances,  the  paper 
still  remained  a  promissory  note,  payable  to 
bis  own  order,  for  a  specific  sum,  and  bear- 
ing a  definite  rate  of  InteTesL  If  the  12 
months  is  to  be  Incorporated  into  the  note,  It 
would  stand  as  a  promise  on  his  part  to 
pay  Sl,dl7.50,  with  interest  at  the  rate  of  6 
per  cent,  after  maturity  In  1  year  from  Feb- 
ruaiy  8,  1882.  Instead  aC  within  4  months 
from  the  same  date.  It  therefore  follows 
that  the  note  was  a  negotiable,  promissory 
note^  execnted  by  Mater,  for  a  valuable  con- 
sideration, by  htm  indorsed,  and  pnt  on  the 
maritet  before  maturity,  and  acquired  be- 
fore maturity  by  the  appellee,  who  was  in- 
dorsee, and  who  brought  snit  The  instru- 
ment was  Bttll  Mater's  note  for  an  unques- 
tioned sum,  bearing  an  undoubted  rate  of 
Interest,  and  payable  to  whoever  might 
hold  It  The  alteration.  If  conceded,  did  not 
affect  or  destroy  the  American  National 
Bank's  title,  but  it  simply  postponed  the  day 
on  which  suit  could  be  brought  If  this  be 
conceded,  then  the  matters  set  up  by  Mater 
constituted  no  defense.  He  did  not  i^ead 
in  abatement  of  the  action  that  it  was  pre- 
maturely brought  neither  did  he  plead  his 
election  to  take  the  12  months  provided  for 
by  the  paper;  and,  without  an  election  on 
his  part  there  can  be  no  question  that  the 
note  fell  due  4  months  from  Its  date,  and  the 
bolder  was  entitled  to  bring  suit,  subject  if 
at  all,  to  hts  demand  tor  the  stipulated  ex- 
tension. His  plea,  then,  tenders  no  defense. 
But  we  cannot  regard  this  as  a  condition  so 
material  to  the  promise  of  the  maker  as  to 
defeat  a  recovery  without  both  plea  and 
proof  of  tbe  exercise  of  the  election.  We 
think  the  present  case,  under  Its  peculiar 
facts  and  circumstances.  Justifies  the  appli- 
cation of  tbe  rule  laid  down  In  the  authori- 
ties which  have  been  cited.  The  force  and 
effect  of  snob  a  condition  and  of  such  an 
alteration  are  discussed  in  State  v.  Stratton, 
27  Iowa,  42a  That  authority,  with  many 
others,  undoubtedly  recognizes  tbe  rule  to 
be  different  In  those  cases  where  the  condi- 
tion in  no  manner  affects  the  legal  charac- 
ter of  tbe  Instrument,  or  gives  It  any  differ^ 
ent  effect  or  any  new  operation.   We  eboold 


BO  regard  the  eondltton  sttaehed  to  thia  note, 
even  though  It  bad  bem  executed  by  Rabb 
Bros.  It  was  not  an  absolute  promise  that 
the  note  was  to  be  extended  for  12  months, 
neither  did  it  make  the  note  executed  by 
Mater  a  12  months',  as  contradistinguished 
from  a  4  months'.  Instrument  The  most 
that  can  be  contended  for  it  is  that  It  gives 
an  option,  which  In  no  manner  affects  the 
original  promise,  and  without  a  demand  at 
the  time  required  by  the  terms  of  the  ori^- 
oal  note,  as  well  as  by  the  terms  of  the  ex- 
tension, left  tbe  note  unimpeachable  In  tbe 
hands  of  a  bona  fide  bolder.  When  the  ap- 
pellant failed  to  both  plead  and  prove  the 
exercise  of  bis  privilege,  be  lost  the  right  to 
defend  because  of  the  alteration. 

Aside  from  this  consideration,  there  la  an- 
other already  suggested,  which  .is  equally 
controlling.  The  condition  was  no  part  of 
the  note.  It  was  not  executed  by  Mater, 
nor  was  his  note  executed  on  that  ccmdltlon. 
The  agreement  waa  not  executed  by  the 
payees,  but  by  an  agent  who  had  no  au- 
thority to  make  it;  and  It  was  therefore 
nugatory.  Had  it  remained  at  the  bottom 
of  the  Instrument  tbe  purchaser  of  the  pa- 
per before  maturity  would  have  taken  good 
title,  unless  Mater  could  plead  and  prove 
Dick's  authorll7  to  execute  It  In  onr  Judg- 
ment the  memorandnm  was  not  the  agree- 
ment of  the  payees.  The  condition,  there- 
fore, whatever  it  may  have  been,  or  how- 
ever it  may  have  been  construed,  in  no  man- 
ner tended  to  modify  w  control  tbe  original 
promise,  and  tbe  note  signed  remained  a 
promise  to  pay  within  four  months,  and, 
when  Indorsed  and  delivered,  became,  like 
any  other  commercial  obligation,  unimpeach- 
able, because  of  any  matters  pleaded  or 
proven.  We  therefore  conclude  that  tbe  con- 
dition attached  to  the  note  was  not  of  the 
class  called  "material"  by  the  books,  even  in 
those  cases  which  adjudge  an  altered  nou* 
unenforceable  against  the  maker,  regardless 
ot  hla  negligence.  The  judgment  Is  right 
and  ought  to  be  affirmed.  Affirmed. 


PHILUFS  et  bL  T.  OOBBIN  et  aL 
(Court  of  Appeals  of  Colorado.    Sept  14.  1806.) 
Akhbxation— RseuLAaiTT  or  Blsotioit— Bbtrv 

— QUALtFICATlOy  OF  VoTBRB. 

1.  Under  SesB.  Laws  188G,  p.  158,  aathor- 
Izing  appeals  to  the  district  court  from  Goal 
judgments  of  the  county  court  an  ai^eal  lies 
to  it  from  the  finding  of  the  county  court  ud- 
der  Act  1S93.  g  8,  declariag  that  the  oonntr 
court  shall  examine  the  report  of  annexatiaa 
proceedings,  and  hear  evidence  concerning  the 
regularity  or  irregularity  of  the  proceedings,  and, 
if  satisfied  that  the  proceedings  are  regular, 
shall  approve  the  report. 

2.  The  qualification  prescribed  by  Act  1S83. 
8  5,  for  a  Toter  at  an  election  for  annexation, 
tbat  he  be  a  "duly  qualified  voter  in  the  election 
precinct"  doM  not  require  that  he  be  regitct«- 
ed. 

3.  Under  Act  189S.  i  S,  prescriMng  as  a  qoaU 
iflcation  for  voting  at  an  etectioo  for  annexatioB 
that  the  person  '■luUl  have  in  the  year  next 
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preceding  aaid  elecdon,  paid  a  property  tax  In 
eaid  town  or  city,"  payment  of  tax  for  any 
year  la  not  tafficient;  it  appearing  later  in  the 
•ame  section  that  it  la  the  "tax  for  inch  pre- 
ceding year." 

4.  Under  Gen.  St.  {  1272,  declaring  that  "afl 
judges  of  election  aball  on  being  appointed  hold 
their  office  for  a  year  or  notil  their  sQCcesaora 
are  appointed,  and  ahall  serve  at  all  special  elec- 
tions during  their  term  of  office,"  special  judges 
cannot  legally  be  appointed  while  the  regular 
}ndgM  are  in  office,  to  hold  s  spedal  election, 
and  an  electtoD  held  Iv  apedal  JtidgM  ao 
pointed  ia  Toid. 

5.  A  provisfon  of  an  ordinance  for  election  on 
the  qaestion  of  annexation  of  a  town  to  a  dty, 
that  the  ballota  be  prepared  according  to  the 
proTiaiona  of  tlie  Australian  ballot  law,  confficbi 
with  section  2  of  such  ballot  law,  proTiding  that 
it  aball  not  apply  to  "any  Bpecial  election  at 
which  no  peraoiiE  are  to  be  Toted  for,"  and  also 
with  Act  1893.  I  6>  in  regard  to  annexation,  de- 
claring that  '  ali  ballots  cast  in  pursuance  of 
this  act  shall  loe  'For  annexation*^  or  'Against 
annexation'  and  shall  be  deposited  In  a  separate 
ballot  box  and  for  that  puipoae  only." 

6.  Whether  bias  on  the  part  of  the  trustees  of 
a  town  and  their  appointees  existed,  and  was 
carried  to  the  extent  of  prerenting  a  fair  dec- 
laration of  the  wishes  of  the  majcwity  in  an  elec- 
tion on  the  qoeatiwi  of  annexatiim  (which,  if  a 
fact,  would  vitiate  the  election),  is  a  question 
for  the  district  court,  on  appeal  from  the  finding 
of  the  county  court  on  the  qaestion  of  the  reg- 
alarity  of  the  annexation  proceeding. 

Error  to  district  ooiirt,  Arapahoe  ooiint7. 

John  J.  PhllUps  and  others  petlttoned  for  an 
dectlon  to  annex  the  town  of  GolCaz  to  the 
dty  of  Denver.  Ueweljyn  B).  Oorbln  and  oth- 
ers contested  the  Section,  and  appealed  to 
the  district  court,  which  held  the  proceedings 
In  Oie  election  Irregular.  Petitioners  bring  er^ 
ror.  Affirmed. 

Thla  is  a  controTeray  over  the  result  of  a 
qpedal  election  held  In  the  town  of  Colfax  on 
the  6th  day  of  November,  1891,  to  determine 
whether  the  town  of  Colfax  should  be  dissolv- 
ed, and  the  territory  annexed  to  the  city  of 
Denver.  On  October  1,  189^  plaintiffs  in  er> 
ror,  38  in  number,  si^ed,  and  filed  in  the 
Gountr  court,  a  petition  asking  for  an  order  re- 
quiring the  truBteee  of  the  town  of  Ck>lf8x  to 
call  an  election,  and  submit  the  question  of 
annexation  to  the  voters.  The  order  was 
made.  The  mayor  and  truatees  met,  and  pass- 
ed an  Mdinance  providing  for  an  election,  and 
the  submission  of  tbe  question.  Notice  of  the 
election  was  published  in  a  newspaper,  and 
also  posted  in  public  places.  The  result  of 
such  election  was  reported  to  be  77  votes  for 
annexation,  and  64  against  Defendants  In  er- 
ror were  opposed  to  annexation,  and  contested 
tbe  validity  of  tbe  election.  A  trial  was  had 
to  tbe  county  court,  resulting  in  a  decree  as 
follows:  "The  above-entitled  matter  coming 
on  to  be  heard  this  day  by  the  court,  upon  the 
report  of  John  King,  mayor,  attested  by 
Maggie  Bamsden,  town  clerk  and  recorder  for 
tbe  town  of  Colfax,  Colorado,  and  filed  herein, 
the  same  being  a  report  of  certain  pi-oceed- 
Ings  bad  in  pursuance  of  the  order  of  this 
court  made  on  the  lat  day  of  Octolier,  A.  D. 
1S)4,  In  said  matter;  and  it  appearing  from 
said  report  that  in  pursuance  of  said  order  a 
special  election  was  called  and  held  in  the 
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town  of  Colfax  aforesaid  on  the  eth  day  of 
November,  A.  D.  1891,  for  the  purpose  of  sub- 
mitting and  determining  the  question  whether 
the  town  of  Colfax  aforesaid  should  be  dis- 
solved, and  the  territory  Included  therein  an- 
nexed to  the  city  of  Denver  aforesaid,  and 
that  at  said  election  seventy-seven  ballots  were 
cast  *For  annexation,*  and  sixty-four  ballots 
were  cast  'Against  annexation,*  and  that  tbe 
returns  of  said  election  were  duly  made  and 
canvassed  as  required  by  law,  with  the  above 
result;  and  it  further  appearing  from  the  cer- 
tificate of  the  town  clerk  and  recoi'der  of  the 
town  of  Colfax  aforesaid  that  due  notice  of 
said  election  was  given  as  by  law  provided, 
and  that  the  court  having  heard  and  consid- 
ered the  evidence  now  submitted  concerning 
tbe  regularity  or  Irregularity  of  said  proceed- 
ings, and  being  now  sufilciently  advised  In 
the  premises:  It  Is  therefore  ordered,  ad- 
Judged,  and  decreed  that  all  proceedings  In 
pursuance  of  said  ordei  of  this  court  were  and 
are  regular,  and  ssld  proceedings  and  report 
should  be,  and  the  same  are  hereby,  approved, 
and  that  by  virtue  of  said  proceedings,  and  of 
this  order  and  decree,  the  town  of  Colfax  afore- 
said Is  dissolved,  and  the  territory  Included 
within  tbe  boundaries  of  the  town  of  Colfax 
aforesaid  is  annexed  to,  and  a  part  of,  tbe 
city  of  'Denver."  Contestants  appealed  to  the 
district  court,  where  an  extended  trial  was 
had  to  tbe  court,  a  jury  having  been  waived, 
resulting  In  the  following  order  and  decree  on 
March  21,  1895:  "This  cause  cotning  on  to  be 
heard  this  day  by  the  court  upon  the  report 
of  the  mayor  and  clerk  of  tbe  town  of  Colfax, 
showing  the  result  of  the  special  election  beld 
in  the  town  of  Colfax  on  November  6,  lit&i, 
upon  the  question  of  annexation  of  the  said 
town  to  the  city  of  Denver,  and  upon  tbe  evi- 
dence, and  upon  the  protest  heretofore  made 
by  the  protestants  therein,  and  the  several 
amendments  thereto,  and  the  several  answers 
of  tbe  original  petitioners  and  of  the  town  of 
Colfax  aforesaid,  and  upon  the  evidence  here- 
tofore produced  In  open  court,  and  upon  the 
arguments  of  counsel,  and  the  court  being  now 
sufiJdently  advised  in  the  premises.  It  Is  or- 
dered, adjudged,  and  decreed  that  the  proceed- 
ings In  the  matter  In  said  election  were  and 
are  Irregular,  and  tiiat  said  report  should  be. 
and  tbe  same  is  bereby.  disapproved  by  the 
court  Geo.  W,  All^  Judge."  From  which 
an  appeal  was  prosecuted  to  this  court 

F.  A.  Willianis  and  G.  Q.  BIchmoud.  for 
plaintUTs  in  error.  George  N.  Hnid  and  D. 
J.  Davles,  for  defendants  In  error. 

REED,  P.  J.  (after  stating  the  facts).  The 
first  contention  of  plaintiffs  In  error  Is  that 
tbe  district  court  bad  no  Jurisdiction,  and  con- 
sequently the  proceedings  and  decree  of  that 
court  were  void.  We  can  find  nothing  in  the 
record,  abstract,  or  brief  of  plaintiffs  In  er- 
ror, to  show  that  any  objection  was  made  to 
tbe  Jurisdiction  la  the  district  court  by  the 
plaintiffs.    They  ar^arud,  and  subjected 
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ttemadTes  to  Its  jnrhdUctttn,  vtthont  protest 
or  BUf^Kcstlon,  oTen,  and  partldpited  In  all 
pertaining  to  the  trial,  and  the  Jurlsdietlon  U 
first  caned  In  question  In  tbls  court  Al- 
though a  waiver  or  bllnre  to  raise  the  ob- 
Jectlott  tn  the  lower  court  would  not  confer 
Jurisdiction  where  It  did  not  exist  by  the  law, 
yet  good  faith  to  the  court  would  re<inlre  that 
It  should  be  raised,  ao  that  the  court  wonid 
hare  an  opportunity  of  determlntDg  it.  Coun- 
sel should  not  submit  to  the  Jurisdiction  with- 
out question,  and  adopt  ttie  finding  and  con- 
clusion If  satisfactory,  and  reject  It  If  unsat- 
isfactory. In  section  11,  art.  6,  of  the  con- 
stitution It  la  declared,  "The  district  court 
shall  have  original  Jurisdiction  In  all  caoaes 
both  In  law  and  equity  and  such  appellate  Ju- 
risdiction as  may  be  conferred  by  law."  It  Is 
provided  in  the  Acts  of  IfMS  (Sess.  Laws 
1885,  p.  158),  "Appeals  may  be  taken  to  the 
district  court  of  .the  same  county,  from  all 
final  Judgments  and  decrees  of  the  county 
court,  except  Judgments  by  confession,  by  any 
person  aggrieved,"  etc.  In  section  8  of  the 
act  of  1803,  in  regard  to  annexation,  after 
stating  the  preliminary  requirement.  It  is  de- 
clared, "The  court  [county  court]  shall  ex- 
amine the  report  and  hear  any  evidence  that 
may  be  offered  concerning  the  regularity  or 
Irregularity  of  the  proceedlngB,  and  if  satis- 
fled  that  the  proeeedlDgs  are  regular  shall  ap- 
prove the  report."  Original  Jurisdiction  to  de- 
termine the  regularity  of  the  propeedlng  Is 
conferred  upon  the  county  courL  The  stat- 
utes provide  for  a  le^l  contest,  to  be  deter- 
mined upon  the  evidence,  and  the  finding 
either  for  or  against  the  regularity  is  a  Judg- 
ment, and,  as  far  as  that  court  is  concerned, 
la  fiiuL  It  may  be  that  that  court  la  the  only 
one  that  has  original  Jurisdiction  of  sticli  a 
contest,  but  that  is  a  question  we  are  not  call- 
ed upon  to  decide.  The  legal  character  of  the 
finding  of  the  county  court  upon  such  contest 
is  defined,  and  placed  beyond  contest,  by  Mar- 
tin V.  Simpbins,  20  Colo.  438,  88  Pac.  IMU, 
where  It  is  declared  that  such  proceeding  la  a 
Judicial  proceeding,  and  the  finding  of  the 
county  court  a  final  Judgment,  to  which  a  writ 
of  error  will  tie  to  the  supreme  court.  The 
finding  and  defining  the  character  of  the  re- 
sult by  the  supreme  court  greatly  simplify  the 
examination  of  the  question.  When  the  act 
of  1803,  concerning  annexation,  was  pn.ssed, 
the  act  of  1885.  providing  the  appellate  Juris- 
diction of  the  district  court,  was  In  force:  and, 
this  class  of  cases  not  having  iaeen  taken  oat 
of  its  provisions  by  special  enactment,  the 
pmvisloD  Ib  not  repealed,  either  directly  or  Im- 
pliedly. Nor  is  there  any  such  Incompatibil- 
ity that  both  cannot  stnnd.  The  Judgment 
belnfT  &nal,  ns  declnred  by  the  supreme  court, 
and  not  being  a  Judgment  by  confession,  bnt 
by  adjudication,  an  appeal  will  lie  to  the  dis- 
trict court,  as  in  other  cases  under  tlie  gen- 
eral statute.  That  the  proceeding  and  review 
In  the  district  court  are  by  a  trial  de  novo 
does  not  divest  It  of  Its  appellate  character, 
and  we.  are  clearly  of  the  opinion  that  the 


dlatrict  court  bad  Jurtoaietten  vpoo  appeal; 

and,  under  the  decisltm  of  Martin  t.  tSimp- 
klna.  the  eltlz«u  and  taxpoyws.  UsUng  them- 
selves aggrieved,  were  legal  parties  to  prose- 
cute an  appeal  The  hwguage  of  t3ie  statute 
providing  tor  annexation  Is  peculiar:  '*The 
eourt  shall  examine  the  r^rt  and  b«r  any 
erldeuce  that  may  be  offered  eoDconing  the 
regularity  or  Irregnlaiity  of  tbe  proceedlngi 
a*d  it  oatli^ted  that  the  proceeding  are  r^-  i 
lar  shall  approve  the  tepart."  The  findinc 
must,  upon  the  trl^,  be  a  conclusion  deduced 
from  the  law,  the  facts,  and  all  the  tdrcum-  ' 
atascea.  In  a  dose  contest  any  refnsol  of 
jpToper  votes,  or  receipt  of  Improper  votes,  > 
might  cause  an  Inogularity.  Also  any  par 
ttean  action  or  bias  of  those  having  the  elec- 
tion In  charge,  that  Inftneneed  the  election  and 
prevented  a  fair  expression  of  the  wishes  of 
the  majority  of  the  itgil  voters,  would  woift 
an  Irregularity.  The  court,  after  a  patient 
and  exhaustive  trial,  concluded-  that  the  pro- 
ceedlQK  bod  been  IrroguJaE.  In  some  rc^ectt  ' 
he  held  the  proceeding  illegal.  We  have  ao 
means  of  knowing  bow  for  Bucb  conclusion 
was  Influenced  by  the  law,  and  bow  Cor  tuf 
facts. 

Section  6  of  the  act  In  refcard  to  annexattoa, 
in  idaln  and  unmistakable  language,  pre- 
scribes the  qualifications  necessary  to  con- 
stitute a  legal  voter:  "(1)  The  person  offering 
the  same  shall  be  a  duly  qualified  voter  In 
the  electton  precinct  la  whlcb  he  offers  to 
vote  and  enUtled  to  vote  in  such  precinct  at 
said  election,  (2>  Shall  have,  la  the  year  next 
preceding  aald  election  paid  a  property  tax  In 
aaM  town  or  dty."  The  law  to  a  apecial  «ut- 
nte  providing  for  inch  an  aleeUMi.  aad  pie- 
•eriblng  the  qualtflcatlona  of  those  -entitled  to 
partMpate.  WMlett  moat  be  atrtouy  panned. 
«trlct  compliance  with  Its  provlolona  to  til 
that  can  be  l^Uy  reqnlrvd.  It  c^ot 
added  to,  or  made  more  onerous,  by  vroTlalooa 
referring  only  to  general  eteetlou.  The  «»■ 
trlet  court  found  that  the  votes  of  partiss 
were  refused  because  the  veters  were  not  reg- 
istered. No  registry  was  required  try  ttie  atat- 
ute.  Registry  was  not  neceaaary  to  wnder 
the  person  applying  a  properly  qualified  voter 
In  bla  precinct.  I  have  always  rented  the 
fact  of  registry  as  an  evidenca  of  the  proper 
qualification  of  the  applicant  to  vote,  as  the 
conclusion  of  snne  former  tavestigatlon. 
Millie  ft  affords  such  evidence.  It  la  not  con- 
clu^ve.  The  vote  of  a  registered  i>erson  may, 
upon  pTopvt  -ahowlBg,  be  legally  refused. 
The  law  provides  a  course  of  procedare 
whereby  a  person  not  registered  can  compei 
the  receipt  of  his  ballot  Hence  registry  fs 
not.  In  this  case,  a  condition  precedent  to  tiie 
right  to  vote,  but  only  evidence  of  such  ripht, 
where  the  vote  Is  unchalienged.  There  beltig 
in  the  special  act  nothing  to  require  registry, 
the  refusal  to  receive  the  votes  of  thoee  other- 
wise qualified  under  the  law  was  UlegaL.  and 
imposed  a  qualification  and  dntj  not  required 
by  the  statute. 

Tbe  statute  In  regard  to  taxpojlng  as  a  pie- 
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leqntBite  to  the  tight  to  vote  is  plain  aofi  nn- 
amblguooB.  It  Is,  "And  fn  addition  tbereto, 
BhaU  bare,  In  tbe  year  preceding  «ald  election 
paW  a  property  tax  in  said  town  or  city." 
This  of  Itself  does  not  specify  that  it  must 
bftre  been  the  tax  of  tbe  last  preceding  year, 
bat  Iat»  In  tbe  same  section  It  affirmatively 
iq>pesrB  that  tlie  Intenlion  of  the  legislature 
waa  that  It  should  be  tbe  tax  of  such  year. 
The  lanfotafie  is,  "That  tbe  person  so  offerinK 
to  Tote  had  paid  sueh  tax  for  such  preceding 
year."  The  court  fbund  from  the  evidence 
that  parties  not  duly  qoallfled  by  paying  the 
taxes  of  tbe  preceding  year  bad  been  allowed 
to  vote,  Sudi  belnn  tbe  fact,  such  votes  were 
iDTBlld,  and,  tf  suffldent  In  number,  would 
work  a  serious  Irregularity,  defeating  the  will 
of  tbe  legal  maiortty. 

It  ai^iears  from  tbe  evidence  that  the  special 
election  was  held  upon  the  same  day  as  the 
general  Section,  but  was  separate  and  dis- 
tinct, and  that  tbe  officers  presiding  and  con- 
ducting such  election  wwe  specially  appointed 
for  tbat  purpose  by  tbe  trustees  In  the  ordl< 
nance  providing  for  tbe  electloD,  and  a  place 
for  boMIng  aucb  election,  separate  and  apart 
from  tbe  general  Section,  was  designated. 
It  la  contended  by  connael  that  the  ton'u  trus- 
tees bail  no  power  to  appoint  special  Jndgee 
to  bold  such  election.  Tbe  general  statute  pro- 
vides for  tbe  appointment  of  Jnd;;pfl  of  elec- 
tion In  each  precinct  of  the  eonnty.  The  power 
and  duty  are  conferred  upon  tbe  county  com- 
mlsslonera.  Section  12T2,  Oen.  la  as  fol- 
lows: "All  judges  of  election  shall  cm  being 
appointed  hold  their  office  for  one  year  or  nntll 
tbetr  successors  are  appointed,  and  shall  serve 
at  an  special  elections  during  their  term  of 
offlce."  miflt  duty  bad  been  performed,  and 
power  1o  appoint  was  exhausted.  The  stat- 
ute proTldee  a  method  whereby  the  qualified 
voters  present  at  any  Section  may  fill  any  va- 
cancy, but  I  can  fled  no  statute  antborizing 
either  town  trustees  or  voters  to  create  a  board. 
Hie  power  Is  Impliedly  negatived  by  the  stat- 
ute providing  Aat  the  three  appointees  shall 
serve  at  all  special  electltHis.  Our  eonchislon 
Is  that  the  tnistees  bad  no  power  to  create  a 
board  of  jn^tees,  by  ordinance  or  otherwise 
and  tbat  tbe  persons  who  conducted  such 
specinl  election,  not  having  been  legally  ap- 
pointed, bad  no  power  to  act,  and  tbe  election 
was  Toid.  Irregiilar,  and  lllf^L 

Tbe  ordinance  authorizing  tbe  dectlon, 
among  Its  other  provisions,  contains  the  fol- 
lowing: "Bald  ballots  to  be  prepared  in  ac- 
cordance with  the  provisions  of  an  act  of  tbe 
general  assembly  of  the  state  of  Colorado  en- 
Htled  'An  act  In  relition  to  electlonx.  defining 
offenses  a^slnst  tbe  same  and  prescribing  pun< 
ishniettts  thereof.*  approved  March  2(ith.  18t)2." 
This  was  an  attempt  to  apply  the  Australian 
ballot  law,  when  by  snch  act  the  election  to 
tte  liekl  was  specially  exempted  from  the  oper* 
atloD  of  that  law:  "Sec.  2.  Tills  chapter  shall 
not  apply  to  any  election  fbr  school  officers 
held  at  any  time  other  than  a  regular  election 
tvr  state,  coanty  or  tity  offleers,  nor  to  any 


speefal  election  at  which  no  persons  an  to  be 
voted  for,  for  any  city,  county  or  state  office." 
The  provision  of  the  ordinance  Is  also  In  direct 
conSIct  with  section  6  of  tbe  statute  in  r^rd 
to  annexation,  which  declares,  "All  ballots 
cast  in  pursuance  of  this  act  shall  be  'For  an- 
nexation' or  'Against  annexation'  and  shall  be 
deposited  In  a  separate  ballot  box  and  for  that 
purpose  only."  The  statute  prescribes  tbe  only 
method  in  which  the  ballots  could  be  prepared; 
evidently  two  simple  tickets,— one  for,  the  oth- 
er against,  annexation.  There  was  nothing  to 
which  the  ordinance  for  preparation  of  ballots 
could  apply,  and  the  attempt  to  apply  the 
general  election  law  coaid  oiUy  result  In  con- 
fusloQ.  and  an  Impediment  amounting  to  an 
Irregularity. 

In  the  pleadings,  bias,  and  an  attempt  on  the 
part  of  tbe  trustees  and  their  appointees  to  11- 
legally  force  and  compel  a  result  In  favor  of' 
annexation,  are  strongly  charged,  and  mudk 
evidence  was  taken  to  establish  the  cbaiKca 
and  rebut  them.  Like  all  other  questions  ttf 
fact,  where  the  evldwice  is  conflicting  the  find- 
ing of  the  district  court  Is  conclusive  upon 
this.  Whether  such  bias  existed,  and  was  car- 
ried to  tbe  extent  of  preventhig  a  fair  decla- 
ration of  t^e  wMies  of  tbe  majority,  was  a. 
question  peculiarly  within  the  province  of  the 
district  court:  and,  tf  tbe  facts  as  chai^^ 
were  found  to  have  existed.  It  would  amount 
to  an  Irregularity  that  would  vitiate  the  elec- 
tion. For  reasons  stated,  we  are  clearly  bf 
tbe  opinion  tbat  the  election  was  hregular 
and  void.  As  a  new  election  vrlB  tmdoubted-^ 
1y  be  called,  and  the  question  again  submitted, 
we  have  foimd  It  necessary  to  discuss  the  dlf- 
ferent  questions  presented  by  counsel,  to  pre- 
vent the  recurrence  of  former  errors  and  tt- 
r^ilarltles.  The  judgment  of  the  district . 
court  wis  be  affirmed.  Affirmed. 


BICHABDSON  DBUO  GO.  «t  id.  v. 
DUNAGAN. 
(Court  of  Appeals  of  Colorado.  Sept  14,  ISOft)  • 

If  OVATION— WB4T  CONBTtTOTSS— AttOKNKT— PoVU 

BK  TO  BlVD  Cliknt— JoDOMBNT  — Waaa 
Srt  A^ine  or  Evjoined. 

1.  Whew  the  purchaser  of  a  stock  of  goods 
agrees  to  pay  all  outstandiag  indebtednem  of 
the  seller,  and  a  cmlitor  of  the  teUer  agr^  "to 
prenent  its  nomnnt  for  gooila"  to  the  purchaser, 
there  la  no  sntintitntion,  and  the  seller  remains 
lialiie  to  snch  creditor. 

2.  Where  the  purchaser  of  a  stock  of  goods 
agrees  to  flSRiime  tbe  seller's  debts,  the  attor- 
neys of  the  Reller'a  creditor,  who  have  an  ac- 
count for  coHwtion,  have  no  power  to  release 
such  seller,  and  agree  to  lo(A  to  such  purchaser 
for  payment  of  the  account,  in  tbe  absence  oC* 
exprefts  authority. 

3.  A  judgment  will  not  be  net  aside  where  on 
a  new  trial  tbe  Judgment  must  be  the  same. 

Error  to  district  court,  Arapahoe  county. 

Action  by  Jesse  J.  Dunagan  against  tha 
Rtehardaoo  Dnig  Compnny  and  J.  Mlll«  to  set 
aside,  and  enjoin  the  enforcement  of,  a  Judg- 
ment in  favor  of  defendant  company  against 
plaintiff  and  defendant  Miller.   From  a  de-. 
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cree  In  favor  ot  plaintiff,  defmdanto  bring  ov 

cor.  Berersed. 

This  was  a  Bult  In  equity  brought  br  de- 
fendant In  error  to  restrain  tbe  collection  of  a 
JudgmeDt  obtained  ^IntUC  in  error  tor 
^74.03.  October  23,  1888.  Plalntlfl.  a  Whole- 
sale drag  concern  In  St  Louis,  adlA  to  Duna- 
.gan  &  Miller,  enf&gei  in  drug  business  In 
Denver,  a  bill  of  goods,  for  whl<di  the  saSt 
was  brought  After  contracting  tbe  debt  In 
question,  Dunagan  &  Miller  atM  and  trans- 
ferred the  stock  and  business  to  MlUer  &  Ben- 
son, after  which  It  was  successively  sold  to 
two  or  three  other  parties,  ending  with  tbe 
■Jones  Drug  Compnny.  It  Is  alleged  in  tbe 
complaint  that  Miller  ft  Benson,  as  a  "part  of 
the  consideration  of  tbe  purdiaae,  assumed 
the  outstanding  obligations  of  Dunagan  ft  Mil- 
ler, including  all  Indebtedness  to  Richardson 
Drug  Company,  and  eadi  suecesfrive  purchaser 
did  tbe  like;  that,  at  the  time  of  tbe  transfer 
■4tf  Dunagan  ft  Billler  to  Miller  ft  Benson,  tbe 
BIcbardson  Drug  Company  was  Informed 
■thereof,  and  agreed  to  present  its  account 
■against  Dunagan  ft  MlUer  to  satd  new  firm  of 
Miller  ft  Benson,  and  to  look  to  said  new  firm 
for  paym^it"  Tbe  same  allegation  is  made 
In  regard  to  each  of  the  suloeeqaent  sales. 
Then  foUows:  "That  tboeby  Dunagan  ft  Mil- 
ler were  rdeaaed  trom  liability,  and  It  was 
the  duty  of  Richardson  Drug  Onnpany  to  look 
to  Miller  ft  Benson,  and  said  vendees,  suc- 
cessively, for  payment  of  any  liability  Dun- 
.agan  &  Miller  to  Richardson  Drug  Company." 
The  debt  remaining  unpaid,  suit  was  brought 
against  Dunagan  &  HlUer,  who  allowed  Judg- 
ment by  default,  aLd  tbe  present  suit  In  equi^ 
was  brought  to  restrain  the  collection. 

The  grounds  upon  which  tbe  complainant 
lused  his  right  to  equitable  relief  are  stated 
In  the  complaint  as  follows:  "That  Sampson 
ft  Millett  were  attorneys  of  record  for  plain- 
tiff, having  full  charge  of  said  suit  Tliat  on 
August  29,  18SS,  and  within  time  to  anawa, 
plaintiff,  by  its  said  attorneys,  executed  and 
delivered  to  Dunagan  its  writing,  as  foUows: 
''Know  all  men  by  these  presents,  that  we 
hereby  agree  to  hold  J.  J.  Dunagan  and  J. 
Miller  harmless  from  any  Judgment  we  may 
now  recover  against  them  Ln  suit  pending  in 
district  court;  they  agreeing  to  co-c^>erate  with 
■«i8  In  every  way  possible,  under  advice  of  our 
attorneys,  to  ultimately  recover  this  money 
from  Jones,  who  by  his  agreement  Is  Justly 
entitled  to  pay  the  same.  [Signed]  Richard- 
son Drug  Company,  per  Sampson  ft  Millett, 
Attorneys.*  That  on  August  29,  18S8,  Rich- 
ardson Drug  Company  admitted  that  Dunagan 
&  MlUer  were  not  liable  for  said  Indebtedness, 
and  represented  to  Dunagan  &  Miller  that,  as 
a  matter  of  law,  it  was  necessary  to  bring 
said  action  in  manner  as  then  brought,  so  as 
to  obtain  Judgment  against  persons  originally 
liable,  and  that  tfaereaft^  this  Judgment 
should  be  made  the  basis  of  successive  Judg- 
ments against  MlUer  ft  Benson  and  said  ven- 
dees; that  Richardson  Drug  Company  would 


not  nndertmke  to  odlect  any  Judgment  ao  ob* 
talned  against  Dunagan  ft  MOltf ,  but  would 
only  tue  It  as  a  basis  for  subsequent  Judg- 
ments, BO  as  to  ccdlect  tbe  same  ftom  Jcmes 
Drug  Company.  That  Rldiardaoa  Drag  Com- 
pany represented  to  Dunagan  ft  Miller  that, 
if  they  would  permit  Judgment  to  go  de- 
fault. Dunagan  ft  Miller  should  be  held  liarm- 
less  cn  account  thenot.  That,  relying  upon 
said  represCTtation,  Dunagan  ft  MiUer  did  not 
molEe  defense,  but  permitted  Judgment  to  be 
token  by  default.  October  23,  1888,  for  9S74.03 
and  costs.  That  September  20,  188D,  ezeca< 
tlon  was  issued,  and  returned  unsatiafled  De- 
cember 18,  1889.  That  on  February  25.  1890, 
an  alias  ocecutlon  was  Issaed.  and  returned 
unsaUsfled  June  28,  1800.  That  at  all  times 
plaintiff  had  innperty  In  said  county  Bohject 
to  execution,  which  BIcbardson  Drug  Com- 
pany weU  knew.  That  execution  was  again 
issued  April  15,  1892.  and  Is  now  in  hands 
sheriff  of  Arqiataoe  county.  In  and  by  wbldi 
tbe  shorlB  Is  commanded  to  make  ct  the  prop- 
erty of  Dunagan  ft  Miller  said  Judgment,  vrlth 
costs  and  Interest  That,  notwithstanding 
agreement  of  said  drug  company,  and  aU  facta 
her^bef  ore  aUeged,  plaintiff  Is  threatening  to 
cause  said  aecution  to  be  levied  vpoa  the 
property  of  plaintiff,  and,  unless  zeBtralned  by 
writ  of  injunction,  said  levy  wiU  be  mada 
That  plamtlff  is  engaged  in  drug  business  b 
Denver.  That  a  levy  upon  the  merchandise  In 
said  business  would  doee  the  budness  of  plain- 
tiff, and  cause  great  and  Irreparable  damage, 
the  exact  amount  whereof  could  not  be  esti- 
mated. Tliat  said  Judgment,  standUig  ansat- 
Isfled  upon  the  records  of  said  coun^,  with 
the  unjust  claim  ot  plaintiff  tfaerdn.  Is  caus- 
ing constant  damage  to  plaintiff.  thronsJi  In- 
jury to  his  credit  That  at  all  times  sUk* 
August  29,  1888.  plaintiff  and  MUler  have 
been  ready  and  wlUing  to  furnish  any  aid  In 
their  power  to  drug  company  to  collect  said 
Judgment  from  Jones  Drug  CompanT>  and 
have  communicated  such  wUUngness  to  plain- 
tiff and  its  attorneys.  That  defendant  WOer 
Is  not  now  in  Arapahoe  coun^.  and  his  where- 
abouts are  unknown  to  plaintiff,  wherefore 
plaintiff  makes  MlUer  a  party  defoidant  De- 
mand for  Judgment;  tor  a  temporary  wilt  of 
Injunction,  restraining  Richardson  Drtig  Com- 
IMiny  and  the  sheriff  from  proceeding  with  tbe 
levy  of  said  execution,  and  attempting  to  ccd- 
lect  said  Judgment  untU  further  order  of 
court;  that  It  be  decreed  that  plaintiff  Is  not 
indebted  to  Richardson  Drug  Company  on  ac- 
count of  said  demand;  and  that  said  Judgment 
be  set  aside,  and  for  naught  h^;  tor  costs 
of  suit  and  aU  other  prc^jwr  r^lef." 

A  temporary  inJuncUon  was  granted,  re- 
straining the  collection  of  tbe  Judgment  aft- 
er which  the  defendant  (plaintiff  In  aror) 
filed  the  following  answer:  "Denying  that 
Itlchardson  Dmg  Company  executed  or  d<>- 
llvered  tbe  writing  set  forth  In  complaint 
Alleges  that  defendants  have  no  knowled^ 
as  to  whether  or  not  Sampson  ft  Mil!;,  exv 
cuted  or  deUvered  such  writing,  but  that  If 
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they  did  It  was  done  wlttaoat  warrant,  au- 
thority, knowledge,  or  consent  of  Richard- 
son Drug  Company,  and  without  considera- 
tion to  Richardson  Drug  Oompany.  or  any 
one  tor  It  Alleges  that  as  to  whether  or 
not  Dnnagan  &  Miller  sold  their  business  and 
stock  to  Miller  &  Benson,  and  as  to  whether 
or  not  Iflller  &  Benson  assumed  any  of  the 
obligations  of  Dunogan  &  Miller  to  Richard- 
son Drug  Company,  and  as  to  whether  or  not 
Miller  &  BoiBon  sold  th^  business  and 
stock  to  Jones,  Rogers  ft  Co.,  and  as  to  wheth- 
er Jones,  Rogers  &  Go.  agreed  to  pay  out- 
standing llabllltleB  of  HlUer  &  Benson  to 
Richardson  Drug  Company,  and  as  to  wheth- 
er or  not  Jones,  Rogers  &  Co.  sold  said  busi- 
nees  to  Geoi^  A.  &  Charies  Jones,  and  as  to 
whether  or  Hot  G«orge  A.  ft  Gtaarles  Jones 
sold  to  Jones  Drug  Compaoy.and  as  to  wbetb- 
er  or  not  each  of  said  vendees  agreed  to  pay 
outstanding  Indebtedness  of  Its  Teador,  de- 
fendants have  not  knowledge,  or  toforma- 
tion  upon  which  to  base  a  belief.  Denies 
tbBt,  at  time  of  transfer  to  MlUar  ft  Benson, 
Richardson  Drag  Oompai^  was  Informed 
thereof,  or  of  agreement  of  Miller  &  Boison 
to  assume  indebtedness  from  Dunagan  ft 
Miller  to  Rb^rdson  Drug  Oominny.  De- 
lves that  drug  company  agreed  to  present  its 
account  for  goods  furnished  Dunagan  ft  Mil- 
ler to  Miller  ft  Benson,  or  to  lo(A:  to  Miller  ft 
Benson  fbr  payment.  Denies  that  drug  com- 
pany at  time  of  said  seroal  transfers  was 
Id  formed  thereof,  or  agreed  to  present  Its 
account  against  Dunagan  ft  Miller  to  Miller 
ft  Benson,  or  any  sncces^re  T«idee.  De- 
nies that  Dunagan  ft  Miller  have  been  re* 
leased  from  liability.  Denies  that  It  became 
the  dn^  of  drug  company  to  look  to  Miller  ft 
Benson,  or  any  successlTO  vendee.  Denies 
tbat  drug  company  did  present  accounts  fw 
any  todebtedness  of  Dunagan  ft  Miller  to 
said  successive  vendees.  Denies  that  Miller 
&  Boison,  or  said  snceeralve  vendees,  have 
paid  any  part  of  said  indebtedness  of  Don- 
a«an  ft  Miller,  and  denies  that  Miller  ft 
Benson,  or  any  successive  vendee,  baa  ful- 
filled any  obligation,  or  paid  or  discharged 
said  Indebtedness,  of  Dnnagan  &  MlUer  to 
drug  company.  Denies  that  drug  company 
admitted  that  Dunagan  ft  Miller  were  not 
liable  for  said  Ind^tedness,  and  denies  that 
dmjs  company  represented  to  Dnnagan  ft 
Miller  that,  as  a  matter  of  law,  It  was  nec- 
essary to  bring  said  action  as  then  brought, 
so  as  to  obtain  Judgment  against  persons 
originally  liable,  and  that  this  Judgment 
hhould  be  the  baste  of  successive  Judgmoits 
ARalnst  Miller  ft  Benson  and  said  vendees. 
Denies  that  drug  company  repres^ted  that 
It  would  not  attempt  to  collect  said  Judg- 
ment a^lnst  Dunagan  ft  Miller,  but  would 
only  Qse  It  as  a  basis  of  subsequent  Judg- 
ri(  utB,  so  as  to  collect  from  Jones  Drug  Com- 
pany. Denies  that  drug  company  acknowl- 
edged Jones  Drug  Company  as  vendee  ac- 
tually liable.  Denies  that  drug  company 
represented  to  Dnnagan  ft  Miller  that.  If 


they  would  permit  Judgment  to  go  by  default, 
it  would  be  used  only  for  said  purpose,  and 
Dunagan  ft  Miller  bdd  harmless  thereof. 
Denies  that  Dunagan  ft  Miller  rc-llcd  upon 
any  such  representation,  or  any  allied  ad- 
missions of  drug  company.  Denies  each  and 
every  allegation  of  paragraph  9  of  said  com- 
plaint." 

Replication  denying  that  Sampson  &  Mil- 
lett  executed  and  delivered  the  Instrummt 
in  writing  without  warrant  and  authority  of 
the  drug  company,  and  denying  that  It  was 
without  consideration. 

A  Jury  was  waived;  trial  bad  to  the  court; 
decree  tor  the  pl^tiff  (defendant  in  erroi% 
asAdlows:  "Flnt.  that  the  temporary  Injunc- 
tion be  made  permanent,  and  the  drug  com- 
pany enjoined  from  enforcing  the  Judgment 
rendered  October  23,  1888,  In  this  court,  the 
same  being  No.  8,762,  for  the  sum  of  $674.08 
and  costs,  and  from  causing  any  process  to 
be  Issued  upon  said  Judgment;  second,  that 
the  drug  company  and  sheriff  are  perpetual- 
ly restrained  from  enforcing  the  writ  of  exe- 
cution lasued  upcm  said  Judgment  April  15, 
1892,  and  that  the  sheriff  do  return  said  witt 
without  further  proceedings;  thlfd.  that 
platotlff  may,  wtthln  twenty  days  fmn  this- 
date,  exblblt  bis  petition  to  the  court,  to- 
gether with  a  copy  of  his  proposed  answerr 
and,  upon  notice  to  drag  company,  apply  to 
the  court  for  on  order  vacating  said  Judg- 
ment, and  permitting  the  said  Dunagan  ft 
Miller  to  answer  upon  the  merito  in  said 
action;  fourth,  costs.** 

James  A.  Kllton.  for  plaintiffs  in  error.  WU- 
Bams  ft  Whltfocd,  fbr  defendant  In  OTor. 

BBED.  P.  J.  (after  stating  the  facts).  Tbm 
first  aUegatkm  to  be  cotuMenA,  upm  which 
the  idalntiff  tmsed  his  claim  for  relief.  Is,  eacb 
of  said  vendees,  succesdvely,  agreemg  to  pay 
all  outstanding  indebtedness  of  Its  vendor  j 
"*  *  *  that  Richardson  Drug  Oomponyr' 
at  the  time  ot  ssid  several  tESDsfen,  was  tn- 
fbrmed  thereof,  and  agreed  to  present  Its  ac> 
count  for  goods  theret(rfore  furnished  to  Duna- 
gan ft  Miller  to  said  Miller  ft  Benson,  and 
each  of  the  successive  vendees;  that  thereby 
Dnnagan  ft  MtUw  were  released  from  liability* 
and  It  was  the  duty  of  Richardson  Drug  Com- 
pany to  look  to  Miller  ft  Benson,  and  said  ven- 
dees, snccessively,  fW  payment  of  any  liabUl^ 
at  Dunagan  ft  Mliiw  to  Richardson  Drug  Com- 
pany.** It  wBl  be  observed  that  each  of  the 
facts  stated  Is  explicitly  denied  in  the  answer* 
but  if  admitted,  or  fully  established  by  compe- 
tent testimony,  they  are  Insufficient  to  operate 
as  a  ivlease,  or  afford  ground  for  equitable  In- 
tervention; and  the  1^^  conclusion  of  the 
olea^r.  **that  thereby  Dunagan  ft  Miller  was 
released  from  liability,"  was  a  mistaken  one. 
The  law  at  novation  or  substitution  seems  so 
(dementaTy,  and  so  generally  understood,  tiiat* 
If  the  forcing  was  not  relied  upon  as  a  re- 
lease, I  should  ask  pard<m  for  stating  the  mles 
controlling  it,  and  citing  authority.  In  ordet 
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to  ttXt&n  Dmagut  ft  BCIUer  fftim  llabtllty  to 
th«  drag  company,  the  three  parties  must  have 
OWE  and  agreed;  MUler  ft  Benaoo,  and  their 
soceesBorB,  must  have  aaanmed  and  promised 
to  pay  tiie  debc  of  Donagan  ft  MIDer;  ttw  dnv 
oompany  mmt  have  accepted  them  In  the  place 
9t  Dnnagan  A  MlHer,  and  released  and  dls- 
cbarsed  Dmiaftan  ft  Miller.  Otherwise  t3ien 
was  no  snbsatntlon  and  no  ccnsldenitloa.  The 
release  of  liimasan  ft  Miller  would  be  the  coor 
slderatlon.  In  this  case  It  Is  not  claimed  that 
there  was  a  release;  consequently  no  conslderft' 
tlon;  hence  no  substitution.  1  Para.  Cont.  'J37, 
228;  roth.  Cont  pt.  8,  c  2,  art  4;  Tatlock  t. 
Sarrts,  3  Tenn  R.  174;  Tbranpson  v.  Peralvnl, 
S  Bom.  ft  Adol.9S6:  Heaton  t.  Augler,  7  N.  H. 
397.  The  alleKation  in  the  complaint  is  Insuf- 
fldoit  It  Is  that  the  "Rlchaidswi  Drug  Oom- 
pany, at  the  time  of  tbe  said  sereral  tnnsfent 
was  Informed  tbereof,  and  agreed  to  present  Its 
account  for  ftoods  theretofore  furnished  to 
Donagan  ft  Mfllo-  to  said  Miller  ft  Benson,  and 
-each  of  tbe  snceesslTe  Tcndees;  that  thereby 
Duoogan  ft  Miller  were  released  from  liabili- 
ty." Admitting  It  as  stated,  and  we  have  tne 
fact  that  ysSSkfe  ft  Benscm  agreed  with  Dnna- 
gan  ft  MIBer  to  pay  the  debt  of  tbe  latta  to 
tbe  Klchardaon  I>nig  Company;  that  the  con^ 
pany  knew  tt,  and  agreed  to  present  the  ae* 
count  to  It  It  was  a  nntter  of  intBlTerenpe  to 
tbe  drug  company  who  paid,  so  that  the  debt 
was  paid;  but  there  being  no  substitatlMi,  and 
DO  release,  tbe  liability  of  Dunagan  ft  Miller 
waa  not  ertlngnMied,  nor  In  any  manner  chan- 
ged. The  fact  that  Miller,  of  the  oM  firm,  be- 
came a  membtf  of  tbe  new  Ann,  tbe  successor, 
In  no  way  changes  the  case.  "When  a  new 
firm  takes  upon  Itself  the  llaUIItles  of  tbe  old, 
and  a  creditor,  with  knowledge  ot  that  fact 
agrees  to  accept  tbe  new  firm  as  debtor,  and 
rdease  the  old  firm,"  the  substitution  is  made, 
not  otherwise.  Shaw  t.  McGzeeory.  103  Mflss. 
96;  SDverman  v.  Chase,  90  111.  37.  **TDe  ac> 
ceptance  of  tbe  note  of  an  indlTldual  partner 
after  diBsolution  Is  not  enough,  without  an  ex- 
press agreem«it.**  Ijubo  t.  Goode,  67  Mo. 
126;  Konnts  t.  Holtbonse,  85  Pa.  St  23S. 
"There  must  be  an  abstdute  exttagulshment  of 
tbe  Migtnal  debt**  Caswell  v.  Fellows,  110 
Bfass.  62.  "Tbe  creditor  can  look  to  tbe  flrat 
partnership.  In  ItB  entirety,  unless  be  has  con- 
sented or  agreed  to  release  the  retiring  part- 
ner." Story,  Partn,  i  19S;  Ouxon  t.  Chadl^, 
3  Bam.  ft  C.  501. 

The  next  matter  for  considenitlon  is  the  pa- 
per claimed  to  be  a  release  to  Dunafmn,  given 
by  Sampson  &  MQIett,  the  attorneys  of  the 
drug  company,  while  they  were  prosecuting  the 
elfllm  against  him  to  Judgment.  Tbe  paper,  if 
authorised,  would  oppnite  as  a  full  release  and 
dbK-haixe  of  the  Judgment  vrhen  obtained,  and 
of  all  claims  merged  In  It  Tbe  testimony  in 
regard  to  authority  Is  very  peculiar  and  un- 
SBtisfactory.  Before  It  was  adnilralhle  In  erl- 
■deoce,  special  authority  from  the  drug  com- 
pany, to  Its  attorneys,  to  discbarge  Dunagan  & 
Miller  from  the  tndebtedness,  should  hare  been 
shown.  No  authority  whatever  waa  shown. 


One  WeHer,  as  shown  by  the  evidence,  was 
the  traveling  aalesman  of  the  oompany.  waat 
the  extent  of  his  agaicy  was,  was  not  tbam 
clearly.  The  release  and  discharge  of  a  debt- 
or to  the  firm,  wtthont  payment  vas  not  with- 
in tbe  delegated  authority  of  a  travdlng  sales- 
man, and  must  have  been  specially  conferred. 
It  is  not  claimed  that  Sampson  ft  MiUett  had 
any  authority  trem  the  drag  company  to  release 
Draiagan  ft  MlOer.  The  only  explanation  of 
the  aflrair  Sampson  coidd  give,  when  tostifytaic 
in  ttie  case,  was:  *Tbe  paper  attached  to  hi- 
terrogatorles  Is  In  n^  handwriting.  I  did  It 
because  of  communlcationa  received  from  W^- 
er,  vertAlly  and  in  writing,  from  which  I  un* 
derstood  It  was  fata  desire;  and,  knowing  the 
authority  to  act  fM  the  drug  company.  I  sop- 
posed  It  was  their  desire  to  hold  Daoagan 
haniUesBi  I  rigned  said  paper,  and  tlif>nght  I 
had  foil  authority  and  Instructions  u>  uo  soi 
T<*1  Dunagan,  If  he  would  co-operate  with  m 
to  make  claim  out  of  Jonea,  we  would  nerer 
tmnble  him  with  the  Jndgiaent  •  •  •  He 
said  If  I  would  give  him  such  paper  he  would 
let  the  Judgment  go,  to  help  va  collect  fnm 
Jones,  and  otherwise  he  would  file  an  answer 
and  fliAt  us."  Weller  testified,  denying  any 
knowledgeof  the  paper.orany  connection  with 
It  Hesald:  "Donotknowof  anyantborltybe- 
Ing  gVr«i  to  Sampson  ft  Mlllett  to  doanytblng 
about  said  auit  except  such  as  would  nsnaHy 
devolve  upon  attorneys  by  virtue  of  thdr  gen- 
eral retainer.  Sam[son  &  MQIett  had  no  an- 
thority  to'  sign  name  of  drug  company  to  agree- 
ment to  save  Dunagan  harmless,  as  It  was 
contrary  to  the  policy  of  the  house  to  allow  any 
one  not  a  memberof  the  firm  toslgn  Arm  name 
to  any  agreement  I  never  saw  any  such  agree- 
ment *  *  *  No  agreement  was  made  to  r^ 
lease  any  of  the  parties  until  the  acconnto  were 
settled.  I  never  heard  of  such  a  proposition  aa 
that  mentioned  In  cross  intorogatory  10.  *  *  * 
Sampson  ft  Mlllett  asked  me  some  questions, 
at  various  times,  which  I  answered,  but  I  gave 
them  no  authority  to  act  for  St  liouls  bouse. 
In  fact  I  had  no  authority  to  give."  James 
Rleiiardsco),  Jr.,  secretaty  and  treasurer  of  the 
drug  company,  teatlfled:  "The  drug  company 
never  promised  to  hold  or  save  harmless  Duna- 
gan ft  Miller,  from  said  Jndgmwit  The  salt 
was  brought  In  district  court  of  Arapahoe  cotm- 
ty.  Sampson  ft  Mlllett  were  attonieys  or  rec- 
ord for  drug  company.  Tbe  drug  company  nev- 
er authorized  Sampson  ft  Mlllett  to  agr«e  wltb 
Dunagan  ft  Miner  that  sn<di  judgment  would 
not  be  enforced,  or  that  tbey  would  be  held 
harmless,  if  they  permitted  judgment  to  go 
against  them.  If  Sampson  ft  Mlllett  so  agreed. 
It  was  not  with  tbe  knowledge  or  conaent  of 
drug  company.  •  •  •  The  drug  company 
never  agreed  to  release  Dunagan  ft  MlOer.  and 
never  presented  said  account  to  Miller  ft  Ben- 
scm.  or  any  alleged  successive  vendees.  Drug 
company  never  admitted  that  Dunagan  ft  Mill- 
er were  not  responsible  for  payment  thereof, 
and  never  represented  Loat  It  would  not  nn- 
dertake  to  collect  said  Judgment,  and  never  ac- 
knowledged that  Jones  Drag  Company  was 
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tba  raidee  acinaUr  to  promlae  to  save  bam- 
less  DimagaD  from  said  JodiBBienL  •  •  • 
SatnpscMi  &  HOlett  had  bd  aattaority  to  do  any 
acta  In  salt  against  Ounagan  &  MlUec,  except 
mdi  as  uBiiall7  deTfdve  upon  attomeya  bj  tibelr 
scneral  ntaliier.  Tbey  bad  no  aathorlty  to 
agree  to  bold  Dnnagan  bamleaa.  If  tb^  ae 
agreed  aboot  August  29,  UUS,  tt  waa  not  ma- 
fted  by  drug  compaay." 

There  la  a  rather  peculiar  crafualon.  If  not 
■buffllng,  abowtt  by  the  letters  of  tbe  dif- 
ferent partlea.  The  letters  of  tbe  dnis  com- 
pany are  peremptory  and  apeeiflc,  to  proae- 
cnte  tbe  aott  to  Jadsment  against  Dunagan 
A  Wller;  say  notblng  la  regard  to  a  re- 
lease, whatever.  Tbe  paper  purporting  to 
be  a  release,  executed  by  Sampson  &  Millett, 
was  dated  August  2»tb.  On  tbe  17th  of  the 
same  month.  Sampaon  &  MlUett  wrote  Wel- 
ter that  Dunagaa  &  MUler  claimed  they  had 
a  release  executed  by  blm  for  the  company, 
and  asking:  "Had  yon  authority  to  bind 
the  house,  in  the  face  of  their  refusal  to 
agree  to  It,  and  was  there  any  legal  consid- 
eration that  would  aiake  It  binding  T'  la 
letters  of  same  day  to  drag  company,  Samp- 
son ft  Uniett  say:  "We  have  always  un- 
derstood this  release  was  signed  by  Weller, 
bat  now  they  claim  It  was  signed  by  tbe 
company.  Tbe  straight  cut  for  you  to  take 
Is  to  sue  Dunagau  &  Miller.  •  •  •  We 
do  not  know  what  Weller  agreed,  nor  wheth- 
er he  had  authority  to  bind  yon.  If  they 
have  a  legal  release,  the  claim  will  be  de- 
feated on  the  trial."  Although  Sampson  & 
MUlett  aay  Danagan  ft  MlUer  claiated  a  re- 
lease made  by  Weller,  Duni^n.  as  late  as 
tbe  16tb  or  18th  of  August,  made  no  such 
claim.  On  these  dates  he  writes  tbe  drug 
company  as  ftrtlows  (At^st  16th>:  "Since 
writing  yoQ  yesterday,  I  have  bad  a  talk 
with  Sampson  ft  Millett,  and  they  give  me 
to  nnderstand  that  your  Instruction  Is  to 
make  that  money  off  of  me  in  that  suit,** 
On  ttae  18th:  "Since  writing  yon.  I  bad  a 
talk  wtth  Sampson,  and  be  saya  their  In- 
•tmcfloas  are  to  make  me  pay  that  account, 
as  tbey  know  no  one  elae  In  tbe  transac- 
tloiL"  After  that  date,  nothing  In  regard  to 
a  release  appears,  nor  any  letter  from  Wel- 
ler; yet  on  the  29th  Sampson  executed  tbe 
release  In  tbe  name  of  the  company,  "be- 
eanae  be  thought  Weller  wished  him  to."  It 
la  clear,  not  only  from  tbe  evidence  of  Blch- 
azdson  and  WeUer,  but  also  from  the  corre- 
q»ondence  and  attending  clrcumstaDces,  that 
Sampstm  ft  Millett  made  the  release  wlth- 
oot  tbe  authority  of  either  the  drug  com- 
pany or  Weller.  Sampson  did  not  testify  to 
any  anthorlty  for  making  it.  but  that  tbey 
Biada  It  In  the  exercise  of  their  own  Judg- 
ment. Tbe  question  Is,  was  tbe  release  of 
any  I^al  force.— one  they  had  authority  to 
mmkev  by  vlrme  of  tbeir  employment  aa  at- 
tarofejnl  Tbe  authorities  are  aJi,  apparent^ 
ly.  against  It  The  aame  gnestlon,  snbstan- 
ttally,  was  decided  In  tbe  supreme  court  of 
tua  atate,  In  Hallaek  t.  LoCt,  19  Cola  74^ 


34  Pac.  67<%  when  the  conrt  said:  "The 
agreement  of  an  aktonscy  to  snrreuder  or 
compromise  amr  anbetaatlal  right  of  his  cU* 
ent  is  beyond  the  scope  ef  his  employment 
and  Is  not  binding,  wltboat  express  authw- 
tty.  UlB  duty  is  U>  maintain,  not  to  sacri- 
fice, bis  (Stent's  eansa."  In  Howe  v.  Law- 
rence, 22  N.  /,  Law.  99.  tbe  chief  Justice 
aald:  "A  stkpntatioa  to  waive  a  Judgment 
was  net  an  agreement  for  tbe  conduct  of  the 
case,  it  was  a  deliberate  surrender  of  hie 
(dienfs  right,  which  I  conceive  counsel  had 
no  power  to  make,  and  which.  If  he  had  tbe 
power,  Jnatlce  would  never  permit  to  be  en- 
forced. Sltber  the  agreement  most  have 
been  entered  Into  by  connsrt  of  tbe  defend* 
ant  under  some  misapprehension  of  Its  cbar^ 
acter,  In  which  event  it  is  not  his  agree- 
m^t,  or  It  must  have  been  founded  on  some 
fKtrrupt  consideration.  In  which  event  It  is 
uttarly  vokL"  See  Weeka.  Attya  St  218, 
219;  Uecbem,  Ag.  {  813.  An  agreement  not 
to  enforce  a  Judgment  is  not  binding,  nor  an 
estoppel.  Smith  t.  Tyler,  61  Ind.  512.  It 
was.  In  effect,  a  discharge  of  the  debtor 
from  the  indebtedness,  being  prosecuted  to 
Judgment.  A  discharge  by  an  attorney, 
without  special  authority,  except  upon  full 
payment  in  money,  Is  void.  Monlton  v. 
Bowker,  115  Mass.  40;  Arthur  v.  Insurance 
Co..  78  N.  ¥.  4W;  Barrett  v.  Railroad  Co., 
45  N.  ¥.  635;  Beers  v.  Hendrikson,  Id.  Oti5; 
Teebune  v.  Coiton,  10  N.  J.  Eq.  21;  Lewis 
V.  Duane  <N.  ¥.  App.)  36  N.  E.  322;  Uub- 
bart  V.  Phillips,  13  Mees.  ft  W.  702.  Author- 
ities might  be  Indefinitely  multiplied,  show- 
ing that,  without  special  authority  to  exe- 
cute a  release  was  alleged  and  proved,  the 
pretended  r^eaae  was  absolutely  void. 
There  being  no  queatloa  In  regard  to  tbe  In- 
debtedness of  Dnnagan  ft  Miller  to  tbe  dmg 
company,  and  no  novation  and  aubstltuUon, 
there  was  no  question  of  tbe  right  of  the 
company  to  Cfdlect  from  Dnnagan  ft  Miller, 
tbe  release  pleaded  being  a  nullity.  The 
fact  that  MUler  ft  Benson,  and  tfarir  ser- 
eral  successors,  had  agreed  with  Dunagan 
ft  Miller  to  pay  the  debt,  was  a  matter  of 
contract,  with  which  the  drug  company  bad 
no  concern.  It  was  the  duty  of  Dunagan  ft 
Miller  to  aee  that  It  was  paid,  and  the  Urm 
relieved  of  tiabillty.  ralllug  to  do  so,  if 
themselves  obliged  to  pay  It.  tbey  had  their 
remedy,  and  could  reimburse  themselves 
from  their  successors. 

It  Is  a  well-settled  rule  that  a  court  of 
equity  will  not  enjoin  the  collection  of  a 
judgment  at  law,  when  there  was  no  evi- 
dence of  a  good  defense  that  the  defeudaut, 
for  reason  beyond  hie  control,  bad  beeo  un- 
able to  Interpose.  See  Story,  Eq.  Jur.  S  8S7, 
and  cases  cited,  and  Id.  |  S'M.  Mr.  High 
(High,  Inj.),  In  section  117,  states  the  rule 
to  be:  "It  must  satisfactorily  appear  that 
tbe  Judgment  Is  manifestly  wrong,  aud  that 
upon  a  trial  a  different  result  would  be  pro- 
duced, and  unless  these  facts  aatlafaotorlly 
aHnar  tbe  bill  cannot  be  malmalaed.  Xm 
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complainant  must  be  able  to  Impeach  tbe 
justice  of  the  Terdlct  mt  law."  The  qoes- 
tloii  18,  If  the  Jnd^ent  were  set  aside,  and  a 
new  trial  granted,  would  complainant  be  en- 
titled to  succeed  upon  the  showing  made  In 
tbe  equity  case?  See,  also,  George  t.  Tutt, 
36  Mo.  141;  Duncan  t.  Gibson,  46  Mo.  352; 
Haztettne  t.  Reuscb,  51  Mo.  SO;  Taggart  t. 
Wood,  20  Iowa,  236;  Ableman  t.  Roth.  12 
Wis.  81;  LIndsey  t.  Sellers,  26  Miss.  173; 
Cotton  T.  HlUer,  52  Miss.  7.  From  all  that 
appears  in  the  case,  It  shows  that  if  the  de- 
fault bad  been  set  aside,  and  a  trial  had, 
the  Judgment  would  have  been  the  same. 
It  Is  also  a  well-established  rule  that  courts 
of  equity  will  seldom  interfere  to  enjoin  a 
Judgment  at  law  where  the  defendant  was 
served,  and  allowed  a  Judgment  by  default 
There  Is  one  feature  in  tbe  decree  of  the 
court  that  is  rather  peculiar.  After  decree- 
ing a  perpetual  injunction,  enjoining  tbe  en- 
forcement of  the  Judgment,  and  the  Issuing 
of  any  process  upon  it,  restraining  the  en- 
forcing of  the  writ  of  execution,  and  ord^- 
Ing  its  return,  tbe  court  proceeds:  "That 
plaintiff  may,  within  twenty  days  from  this 
date,  exhibit  his  petition  to  tbe  court,  to- 
gether with  a  copy  of  his  proposed  answer, 
and,  upon  notice  to  drug  company,  apply  to 
the  court  for  an  order  vacating  said  Judg- 
ment, and  permitting  tbe  said  Dunagan  & 
Miller  to  answer  upon  the  merits  in  said  ac- 
tion." As  to  the  other  i>arty,  tbe  one  ag- 
grieved, the  decree  appears  to  be  Iron-bound, 
and  It  is  precluded  from  proceeding  In  any 
manner;  and  as  the  plainticr  had  secured  a 
perpetual  injunction,  restraining  tbe  collec- 
tion of  tbe  Judgment,  he  could  hardly  be  ex- 
pected to  make  application,  have  the  former 
Judgment  vacated,  a  trial  upon  the  merits, 
with  the  probability  of  an  tinenjoined  Judg- 
ment against  him.  Tbe  decree  of  the  dis- 
trict court  will  be  reversed,  and  cause  re- 
manded, with  instructions  to  dissolve  the  In- 
junction and  dismiss  the  bill  of  complaint. 
Reversed. 


STATE  ex  rel.  BROWN  et  al.  v.  SUPERIOR 
COURT  OF  WHATCOM  OOUN- 
TT  et  al. 

(Supreme  Court  of  WashiDgton.   Sept.  80, 
1896.) 

HAn>Aini8— Apfuoatiok  tor  Wan— Wbb»  Too 
Lats, 

An  application  for  a  writ  of  mandate  to  a 
court,  to  compel  it  to  entertain  an  appeal  from 
a  justice  of  the  peace,  is  too  late  when  made 
four  months  after  the  ruling  complained  of. 

Application  by  the  atate,  on  the  relation 
•f  Thomas  B.  Brown  and  othera.  receivers, 
for  a  writ  of  mandate  to  the  ■uperlor  court 
•f  Whatcom  county  and  John  B.  Winn, 
Jndge.  Denied. 

Carr  A  Preston  and  W.  B.  Bell,  for  relat- 
ora.  Preston  ft  Albertson,  for  respondents. 


PER  CURIAM.  This  Is  an  appUcatlon  for 
a  writ  of  mandate  to  compel  the  respondent 
court  to  entertain  an  appeal  from  a  Justice 
of  tbe  peace.  Although  several  objections 
are  urged  against  grantli^  the  writ,  we  find 
it  necessary  to  pass  upon  one  of  them  only, 
and  that  Is  the  delay  of  relators  In  making 
the  application.  The  ruling  of  the  respond- 
ent complained  of  was  made  on  the  lltb  day 
of  February  last,  while  the  first  move  made 
in  this  court  was  on  June  25th.  It  was  in- 
cumbent on  the  relators  to  proceed  dili- 
gently in  order  to  obtain  relief  by  man- 
damus, and  the  delay  of  four  months  alone 
would  require  a  denial  of  their  petltioa. 


CARROLL  T.  BUBIjBIGH. 
(Supreme  Court  of  Washmgton.   Aug.  28^ 

18»6.) 

Cakbisbs— Ikjdbibb  to  Passbnsbks— Naai*ioBXcs 

— INSTBUCTIONS. 

1.  In  an  action  by  a  passenger  againat  a  rail- 
road company  for  injuries  received  by  being 
thrown  from  the  train  in  attempting  to  alight, 
by  the  sodden  starting  of  tbe  train,  it  appeared 
that  the  train  stopped  before  reaching  the  depot 
platform,  and  that  plaintiff  then  attempted 
to  get  off,  when  the  train  was  suddenly  start- 
ed, whereby  plaintiff  was  thrown  to  the  ground. 
There  was  evidence  that  the  train  osually  stop- 
ped at  that  place  for  passengers  to  Ket  <nr,  and 
that  it  waa  customary  for  them  to  get  off  when 
the  train  first  stopped,  and  that  plaintiS  bad 
ridden  npon  the  traia  several  times  before. 
Held,  that  she  was  not,  as  a  matter  of  law, 
gmlty  of  contributoiry  negligence. 

2.  In  an  acti<Hi  for  faijunes  to  a  psssengor, 
the  fact  that  an  instruction  as  to  plaintiff's 
tight  to  recover  left  out  of  consideration  tbe 
qaestion  of  contributory  negligence  ia  not  groond 
for  reversal,  where  sabsequently  the  court  ex- 
pressly inatmcted  that,  notwithstanding  defend- 
ant's negligence,  plaintiff  could  not  recover  if 
her  negligence  contributed  to  her  Injuries. 

Appeal  from  snpetiiff  court,  Klug  coonty; 
B.  Osbom,  Judge. 

Action  by  Sarab  Carroll  against  Andrew  L 
Btirieigh,  as  receiver.  There  waa  a  Jod^nent. 
for  plaintiff,  and  d^endant  appeals.  Affirmed. 

Asbton  &  Chapman,  for  appellant  W.  H. 
Thompson,  E.  P.  Bdsen,  and  John  B.  Humph- 
ries, fbr  respondent. 

SCOTT,  J.  Platatiff  brought  this  action  to 
recover  for  injuries  sustained  by  being  thrown 
from  the  defendant's  train,  and,  obtaining  a 
Judgment,  tbe  defendant  has  appealed.  The 
train  in  question  was  a  freight  train,  but  it 
also  carried  passengera.  On  arriving  at  plain- 
tiff's destination,  tbe  train  came  to  a  stop  a 
few  feet  distant  from  the  depot  platform,  and 
plaintiff  arose  to  alight,  and,  as  she  got  upon 
the  rear  platform,  the  train  suddenly  started, 
and  threw  hw  to  the  ground,  whereby  she  waa 
injiu^d. 

Appellant  contends  that  the  pialntitt  should 
not  have  been  allowed  to  recover,  because  she 
was  guilty  of  contributory  negligence  in  get- 
ting np  to  leave  the  car  beCon  It  had  pulled 
up  to  ttw  ^tfcmn,  m  befue  notice  to  get  off 
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had  been  given.  But  there  was  testimony  to 
tbow  tint  the  ttaln  stc^H>ed  at  this  time  where 
tt  mnaUy  sbvped,  and  that  It  was  customary 
fbr  the  pasmsers  to  get  off  at  that  place, 
or  when  the  first  stop  was  made,  and  that  the 
plaintiff  had  ridden  apoD  such  train  several 
times  before.  Under  soch  drcamstances,  we 
conld  not  hold,  as  a  matter  of  law,  that  the 
plaintiff  was  guilty  of  contributory  negllgeaice 
iu  attempting  to  leave  the  car  as  she  did. 
At  most;  It  could  have  been  but  a  question  of 
fact  tar  the  jury,  and  it  was  properly  submit- 
ted  to  them,  under  the  instructions  of  the 
court 

Several  of  the  instructions  are  also  com- 
idalned  of  by  tlie  appellant  As  to  tiie  first 
one,  it  la  contended  tliat  the  court,  in  instruct- 
ing the  Jury  as  to  the  right  of  the  plaintiff  to 
racover  In  case  the  defendant  was  negligent, 
left  ont  of  conrideratlon  the  question  of  oon- 
trlbntory  negligence  of  the  plaintiff.  But,  con- 
ceding this  to  be  true,  the  court  expressly  in- 
structed the  Jury,  later  on,  that  notwithstand- 
ing the  Diligence  of  defendant.  If  the  plain- 
tiff's neg^Ugence  contributed  to  the  injury,  she 
was  not  entitled  to  recover,  and  consequently 
there  was  no  error. 

We  think  Uiere  la  no  eaae  in  any  of  the  In- 
BtmctlcMis;  tliat  the  cause  was  fairly  submit- 
ted to  the  jury;  and  that  the  proof  was  soffl- 
dent  to  sustain  the  verdict  obtained  by  un' 
plaintiff.  There  being  no  other  matter  com- 
tfained  of  calling  for  especial  attention,  the 
Jndgmoit  to  affirmed. 

ANDBBS,  GORDON,  and  DUNBAB,  JJ^ 
flODenr. 


OARNBT  V.  SIMPSON. 

(Bttimme  Court  vl  WssUngtra.    Sept  2, 

1896.) 

DmsDS  —  Dam  AOES — Divorc*  —  Jueisdictioh  — 
Pebsdhftiokb. 

1.  Where,  pending  a  suit  by  the  husband  to 
refxpver  commanlty  prt^erty  from  a  parchaser 
thereof  of  the  wife,  a  decree  of  divorce  la 
granted  to  the  wife,  in  which  the  property  Is 
awarded  to  her,  plaintiff  can  only  recover  the 
eoBta,  and  the  damaRes  for  the  detention. 

2.  Where,  In  a  decree  for  divorce,  property  is 
awarded  to  the  wife,  the  jurisdiction  of  the 
conrt  over  the  proper^  will  be  presumed,  in 
the  absence  of  a  showing  to  the  contrary. 

Appeal  from  superior  court,  Chehalls  coun- 
ty; Mason  Irwin,  Judge. 

Action  by  John  J.  Carney  against  George 
Simpson.  There  was  a  judgment  for  plain- 
tiff, and  defendant  appeals.  Reversed. 

Geo.  O.  Schofleld,  for  aro^lftst  Hogan  A 
McQeEiy,  tM  EcqjiondaiL 

DUlfBAB,  J.  This  waa  an  action  brought 
by  ■  btiBband  after  a  decree  of  divorce  from 
hia  wife,,  to  obtain  posaoealon  of  qiecUic  per* 
■onal  property  sold  by  the  wife  during  cov- 
erture. It  to  conceded  by  the  plaintiff  (re- 
spondent here)  that  the  property  was  com- 


munity property,  although  one  of  the  con- 
tentions of  the  ^Dpellant  Is  that  the  property 
was  the  separate  property  of  the  wife  at  the 
time  the  transfer  was  made  to  the  appel- 
lant. There  are  a  great  many  points  raised 
In  this  case,  but,  with  our  view  In  relation  to 
one  of  them,  it  will  not  be  necessary  to  dis- 
cuss the  others. 

Among  other  answers  to  the  complaint,  and 
by  way  of  an  affirmative  defense,  the  defend- 
ant pleaded  in  bar  of  this  action  a  decree  of 
divorce,  and  a  distribution  of  tlie  property  of 
the  respondent  and  his  wife,  Lestlna  Z.  Car- 
ney, to  the  party  from  whom  the  appellant 
purchased  the  same.  Under  this  plea.  It  la 
contended  by  the  appellant  that  the  only 
judgment  tliat  could  be  rendered  was  judg- 
ment for  costs  of  suit,  and  damages  for  the 
detention  of  property.  We  think  this  con- 
tention must  be  sustained.  This  case  was 
commenced  on  the  lOtli  day  of  July,  1894, 
and  was  tried  on  the  22d  day  of  May,  1895. 
Tlie  divorce  proceedings  were  commenced  on 
the  27tb  day  of  June,  1894,  and  the  decree  en- 
tered on  the  29th  day  of  September,  1894. 
No  appeal  was  taken  from  the  divorce  pro- 
ceeding. It  is  apparent  tliat  the  decree  of 
divorce  is  a  final  adjudication  of  the  prop- 
erty rights  of  plaintiff  and  Lestlna  Z.  Car- 
ney. It  is  true  that  the  particular  proiwrty 
described  in  this  complaint  la  not  described 
in  the  decree.  It  is  also  true  that  the  plead- 
ings under  which  the  decree  was  granted 
were  not  made  a  part  of  the  answer  in  the 
case  at  bar;  but.  In  the  alnence  of  a  show- 
ing to  the  contrary,  jurisdiction  of  the  court 
to  enter  the  decree  must  be  presumed,  and  we 
think  it  Is  a  fair  presumption  that  the  rights 
to  all  the  property  In  this  state  were  adjudi- 
cated In  auch  action. 

The  decree  in  this  case,  outside  of  the  fact 
that  the  property  Is  not  specifically  descritied, 
is  very  full  and  comprehensive.  The  sixth 
finding  of  the  court  In  the  divorce  case,  which 
Is  embraced  In  the  decree,  is  that  the  person- 
al pvoperts  described  In  said  pleadings,  men- 
tioning a  certain  newspaper,  and  all  of  the 
horses,  cattle,  farming  utensils,  and  all  of 
the  honsehold  furniture,  libraiy,  books  of 
account,  and  all  other  personal  property,  of 
every  name,  nature,  and  description,  etc. 
have  been  acquired  since  the  marriage  of  the 
parties  to  the  action.  As  conchislonB  of  law, 
after  descrildng  the  real  estate,  the  decree 
continues  that  '*the  newqwper  described  in 
Htld  pleadings  as  the  Elma  Chronicle,  to- 
gether vrlth  the  printing  presses,  Job  preraes* 
etc,  the  horses,  cattle,  stock,  farming  Im- 
plements and  vtensUs.  household  furniture, 
library,  books  of  accoimt,  and  all  other  per- 
sonal properly,  of  every  name,  nature,  and 
description,  acquired  by  the  plaintiff  and  de- 
fendant since  their  marriage,  is  community 
property;  and  said  plaintiff  Is  entitled  to  have 
all  of  said  community  property  set  aside  to 
her  for  her  sole  use  and  braeflt,  and  said 
plaintiff  Is  entitled  to  the  Immediate  posses- 
sion and  control  thereof."   It  seems  to  us 
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that  this  decree,  fairly  conBtrued,  awarded  all 
of  the  oomniunitr  personal  property,  of  every 
name,  nature,  and  descrtption,  to  the  plaintiff 
In  the  divorce  proceedings;  and.  Inasmnch  aa 
It  expressly  provides  that  all  of  the  personal 
property  shall  be  awarded  to  the  plaintiff,  the 
jurisdiction  over  all  of  the  property  bo  award- 
ed must  be  presumed,  In  the  absence  of  a 
flhowtng  to  the  contrary;  and  Inasmnch  as 
the  property  sued  for  in  this  case  la  personal 
property,  aud  the  character  of  petBonal  prop- 
erty described  In  the  decree— via.  cattle^ 
horses,  and  farming  Implements— la  the  same 
chftracter  ot  personal  property,  we  are  satis* 
fled  that  the  right  of  the  busband  to  the 
possession  of  the  same  la  barred  by  the  de- 
cree, which  was  properly  pleaded.  The  Judg- 
ment will  therefore  be  reversed;  but.  Inas- 
much aa  the  action  was  commenced  before 
the  decree  was  entered,  the  plalntlS  will  be 
entitled  to  the  costs  of  the  action,  and  would 
have  been  entitled  to  damages  for  the  deten- 
tion thereof.  These  damages,  however,  were 
determined  by  the  Jury  to  be  one  dollar.  Th« 
case  will  therefore  be  reversed,  with  fnstmc- 
tlons  to  the  lower  court  to  enter  Judgment  in 
favor  ot  the  appelUnt  for  the  mm  of  one  dot 
lar  and  costs  of  suit 

HOYT,  0.  J.,  and  SCOTT  and  ANDBRS, 
concur.    GORDON,     did  not  alt. 


SMITH  V.  SMITH. 
<Snpremfl  Court  of  Waahtngton.    Sept  17, 
1893.) 

DlVOROB— CUSTODT  OF  ChILDBBM. 

On  a  decree  (or  divoroe,  the  custody  of  a 
dilld  four  years  old  abould  be  awarded  to  the 
mother,  if  she  1b  a  suitable  person. 

Appeal  from  superior  court,  Jefferson  coun- 
ty;   James  G.  McCllntou,  Judge. 

Action  by  Del  Gary  Smith  against  EUa  W. 
Smith  for  a  divorce.  From  a  decree  granting 
a  divorce,  and  awarding  the  custody  of  the 
children  to  plaintiff^  defoidaDt  appeals.  Modi- 
fled. 

A.  W.  Buddress  and  W.  R.  Gay,  for  appel* 
lant.    Trumbull  &  TrumbuD,  for  req;ioudent. 

DUNBAB,  J.  The  only  real  controversy 
presented  in  this  caae,  or,  at  least,  the  only 
error  which  was  alleged  hi  the  oral  discus- 
tAon  In  this  court,  was  the  awarding  of  the 
care  and  custody  of  the  daughter  Mildred  Hel- 
en Smith  to  the  plaintiff.  An  exammation 
of  the  long  record  in  this  \!ase  fails  to  con- 
vince us  that  the  mother  is  not  a  proper  pet^ 
sou  to  have  the  care  and  control  of  her  chil- 
dren; and  the  children  both  being  of  tender 
years,  under  the  general  rule,  their  care  and 
custHdy  Hbould  have  beeu  awarded  to  the 
UKtther,  the  defendant  In  this  case.  The  sec- 
ond paraf^raph  of  the  decree  provides  tliat  the 
four  year  old  glri,  Mildred  Helen  Smith,  be 
awarded  to  the  ptalntlfl,  and  that  the  care  and 


custody  of  the  infant  daughter  be  awarded 

to  deffflidant,  and  that  the  jrialntlff  be  re- 
quired to  pay  to  the  defendant  on  the  1st  day 
of  each  and  evecy  moatb,  ontU  further  order 
of  the  court,  the  sum  of  $lfi.  aa  ailmMiy  and 
for  the  support  of  said  child  awarded  her,  and 
further  decrees  that  each  Ka  the  parties  shall 
have  the  right,  at  reasonaUe  times,  to  vi^t 
and  see  the  dalld  heret^^  awarded  to  the  otbo:. 
This  case  will  be  rMuanded  to  the  lower  court, 
with  Instructlooa  to  cfauige  said  paragraph  to 
the  effect  that  the  care  and  custody  of  botli  tbe 
children  mentioned  in  the  decree  be  awarded 
to  the  defendant,  and  that  the  plaintiff  be  re- 
quired to  pay  to  the  defendant,  on  tne  1st 
day  of  each  and  every  month,  the  sum  of 
as  alimony  and  for  the  support  of  said  children 
awarded  the  defendant  with  the  proTialon  In 
the  decree  that  the  plaintiff  shaii  have  the 
right,  at  reasonable  times,  to  Tialt  and  see  0» 
children  above  mentioned  The  remaining 
paxt  ot  tbe  decree  will  not  be  distwbed.  Tin 
costs  of  the  case  wlU  be  taxed  to  the  nspaad- 
caL 

HOTT,  a       «ad  ANDSBfl  mA  SOOTT, 

33^  cowm. 


MILUON  T.  80UL1D  et  aL 
(Supreme  Court  of  Wiflhtngton.   Sept  28, 

isie.) 

MunoiFAi.  CoBrounoHs— WAaajuns— Onootm 

ISO. 

A  town  eostracted  tor  the  pBrefaase  of  ce^ 
tain  land  for  ¥2.U00.  A  deed  was  left  hf  tbe 
vendor  with  a  baok  for  delivery  on  payment  of 
the  $2,000.  The  cashier  of  the  bank  agreed  to 
deliver  the  deed  on  receipt  of  towu  warrants 
for  $2,300,  there  being  no  money  in  the  town 
trea«ury.  Tbe  warrants  were  issued  accord- 
ingly. Udd,  that  the  transaction  was  merelT 
a  diHCouDting  of  the  warrants,  and  therefm 
the  warrants  were  Invalid,  a  towu  being  with- 
out authority  to  dtscouot  Its  warranta. 

Appeal  from  mperlor  eoort,  Ska^t  coonty; 
Heniy  McBdde,  Judge. 

Action  by  E.  a  Million  against  M.  P.  Souls 
and  anotb».  Tboe  was  a  Judgment  for  plain- 
tiff, and  defendant  Soule  appeals.  Affirmed. 

Kerr  &  McOord,  for  appellant  Hllllon  ft 
Houser,  for  respondent 

SOOTT,  J.  This  action  was  brought  to  re- 
strain the  treasurer  of  Mt  Vernon  from  pay- 
ing certain  warrants  on  the  general  fund,  bdd 
by  the  defendant  Soule.  A  decree  was  reu- 
dered  In  favor  ot  plaintiff,  and  Soule  haa  ap- 
pealed. 

It  appeared  that  one  Jackson  was  the  owner 
of  some  real  estate  which  tbe  town  desired 
to  purchase,  that  Jacksoo's  price  therefor  was 
$2,000,  ttiat  tbe  town  did  not  have  the  money, 
and  ttiat  its  warrants  were  at  a  discount.  A 
deed  of  the  real  estate,  to  the  town,  was 
made  by  Jackson,  and  deposited  In  the  First 
National  Bank  of  ML  Vemui,  to  be  dellrered 
upon  receipt  ot  92MOO  In  mons^*   One  Uooif, 
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the  earlier  of  tbe  ImHk,  and  ageat  of  tbe  ap- 
pellut,  agnei  vltb  tbe  town  autbormee  to 
PV  sbM  mun  of  92,000  In  oonaldsndoii  of  the 
receipt  at  tSS.800  in  toim  wamnts;  and  tbe 
same  woe  imed  accordingly,  payment  mede, 
and  tbe  deed  deUrered.  There  is  do  ■ubBtan- 
tbU  dispute  as  to  tbeee  matters,  but  appellant 
contends  that  tbe  effect  of  tbe  praceedtaiiis  up- 
on tbe  part  at  the  town  was  an  agreement  to 
tfre  12,809  In  warEants  tax  tbe  teal  estate,  and 
ttiat  the  town  coold  do  this.  We  cannot  agree 
therewith.  The  price  for  tbe  real  estate  was 
$2,000^  and  b7  vlrtne  of  the  agreement  tbe 
town  Issued  92;S00  la  warranta  for  that  sum. 
We  held  In  Amott  ▼.  City  of  Bpohane,  6  Waah. 
412.  38  Pftc.  1063,  that  a  town  could  not  dis- 
count tta  warranta.  It  Is  tnie,  there  ma  ft 
dbeet  oootraet  to  that  effect  bi  that  case,  bu^ 
ft  it  eoald  not  be  aeoonqrilBhed  directly.  It  ca<- 
talnly  aboidd  not  be  permitted  by  a  aobter- 
fnge;  and  that  is  sabstantlally  wliat  tiie  tiana- 
actkm  wQold  be,  tnm  appeUant'a  standpoint, 
It  being  conceded  that  the  price  for  the  prop- 
erty was  only  $2,000.  Tbe  action  of  the  court 
In  Mtraintaig  tbe  paymmt  of  the  |800  Is  af- 
flrmed. 

HOTT.  a  and  ANDSRa»  DDMBAB,  and 
OOBDON,  JJ^  ooncor. 


TURNER  rt  el.  t.  CALDWELL,  Sheriff,  et  al.i 
(Snpreme  Court  of  Washington.    Sept  26, 
1896.) 

Chattii.  Uobtoaoss  — Rsmotal  or  Propshtt 

nOM  UonXTT— FaILDRB  to  ReCOHD  HOBTOIOB. 

The  proTision  of  1  Hill's  Ann.  Code,  9 
1640.  tbat  the  lien  of  a  chattel  mortgage  oa 
property  remoTed  from  the  connty  becODiea  tib- 
tingaished,  except  as  between  the  parties,  un- 
less the  mortgage  is  recorded  In  the  county  to 
which  the  property  is  removed  within  30  days, 
is  abaolnte,  and  Is  not  affected  by  tbe  fact  that 
the  mmlgagee  did  not  know  of  the  removal, 
nor  by  actual  knowledge  of  tbe  exifiteace  of 
tiie  mortgage  by  a  Babsequent  claimant. 

Appeal  from  superior  court,  Masoa  county; 
Mason  Irwin.  Judge. 

Action  by  Lester  Turner  and  others  against 
Samoel  Caldwell,  sheriff,  and  others.  Judg- 
ment tot  defendants,  and  plaintiffs  appeaL 
Affirmed 

Kieter  ft  Bnlllet,  fbr  anidlantB.  JtOin  0. 
Klebar,  foar  nsf^imdenta. 

PER  CURIAM.  The  appellants'  claim  to 
the  property  In  controrersy  In  this  action  is 
foonded  opon  a  chattel  mortgage  which  was 
cGBBenfeed  In  King  county,  wbm  tbe  property 
was  tbMi  sttnate.  Said  ^perty  was  snbse- 
qnenfly  tafeen  to  Cbeballa  connly,  and  tbe 
mortgage  waa  also  recorded  there.  There- 
after it  was  remoTed  from  Chebalis  county 
to  SlaaoB  eoonty,  and  remained  there  undl 
levied  npoo  by  tbe  sheriff,  by  vlrtne  of  an 
•xecntkm  in  favor  of  respond^t  Hart,  which 
levy  was  made  long  after  tbe  period  of  80 
days  from  tbe  time  of  the  removal  of  the 


Rehearing  denied. 


horsea  to  Maatm  eoonty  had  aaplzed.  The 
mortgage  was  never  filed  for  cec<»id  la  Maaon 
eoonty. 

Appellants  oonteitd  13iat  tbe  property  waa 
Burrepdtloualy  taken  from  Chebalis  county 
to  liaaon  county,  without  tb«tr  knowledge 
or  consent  They  furthermore  offered  to  show 
that  the  retvondenta,  at  the  time  of  tbe  levy,, 
knew  of  tile  existence  of  the  mortgage.  We 
are  of  tbe  opinion  tbat  this  waa  tnaoiacient  to 
sustain  appellants'  claim.  The  atatute  (sec- 
tion 1G40.  1  Hill's  Ann..  Code)  provides  that, 
when  personal  property  is  removed  from  the 
county,  it  la,  except  as  betweoi  tbe  parties 
to  the  mortgage,  exempted  from  Its  operation, 
unless  within  30  daye  after  such  removal  the 
mortgage  Is  recorded  In  tbe  county  to  which 
tbe  property  has  been  taken,  etc.;  and  tbls 
without  regard  to  any  knowledge  of  tbe  ex- 
istence of  such  mortgage  1^  the  partlea  sub- 
sequently claiming  the  property.  The  obli- 
gation was  upon  tbe  mortgagee  to  keep  track 
of  tbe  mortgaged  property,  and  see  tbat  tbe 
same  was  not  taken  from  the  connty  where 
it  waa  mortgaged,  or  that  the  mortjnige  lien 
was  presefved  aa  pointed  out  by  the  statute. 
AfOmed. 


HOWARD  V.  DBVOli.* 
(Boprsme  Ooort  of  WasUngton.   Sept  26, 
1806.) 

JoaeiiaaTs— PaioBiTT  or  Lisirs— Aonon  fo  Da- 

TBRV  t  trS—COH  PLAIltT. 

Id  an  action  to  have  a  judgment  for  a  de- 
ficiency doe  OD  a  mortgage  after  sale  of  the 
mortgaged  land  adjndgpd  a  lien  on  certain  oth* 
er  land,  belonging  to  tbe  judgment  defendants, 
prior  to  the  lien  of  a  judgment  obtained  agiiinst 
them  by  a  third  person,  the  com[)i»int  mast  al* 
lege  ttwt  and)  defendants  are  insnivrat  or 
that  an  execution  baa  been  Issued  against  Uiea 
for  the  deficiency,  and  returned  unsatisfied. 

Appeal  from  superior  court,  Spolune  coun- 
ty; James  Z.  Moore,  Judge. 

Action  by  Henry  Howard  against  Mrs.  Bt. 
A.  DevoL  From  a  Judgment  sustalDing  a  de- 
murrer to  tbe  complaint  plaintiff  appeala.  Af- 
firmed. 

Rkdiardaia  A  Willlame,  tot  appellant  W. 
A.  Lewla,  for  reqiondent 

PBR  OUBIAM.  PlalnW  bron^  an  no- 
tion against  W.  A.  Lewis  and  bis  wife  to  fore- 
close a  mortgage  upon  real  estate.  He  ob- 
tabled  a  Judgment  therein,  and  a  sale  of  the 
property  waa  had;  but,  not  enough  being  real- 
iaed  to  satisfy  the  mortgage,  he  brought  thla 
action  to  have  bis  Judgment  for  the  deficiency 
adjudged  a  lien  upon  certain  real  esmte  be- 
longing to  the  defendants  In  the  other  action, 
prior  to  tbe  Men  at  a  Judgment  obtained 
against  them  by  the  respondent.  The  court 
sustained  a  demurrer  to  the  complaint  and 
the  plaintiff  has  appealed. 

We  find  It  unnecessary  to  consider  many  d 
the  objections  urged  im^lnst  tbe  complaint  as 
we  are  of  tbe  f^ink>n  that  tlM  demurrer  was 

>  Rehearing  denied. 
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wen  taken,  for  the  reason  tbat  tbe  complaint 
failed  to  Btate  that  the  defendants  Lewis  were 
Insolrent,  or  tbat  any  execution  bad  been  Is- 
Boed  against  tbem  for  tbe  defldeacy  npon  tbe 
mortgage  foreclosure  Judgment,  and  returned 
unsatisfied.  Before  the  plaintiff  could  attack 
tbe  respondent's  Uen  upon  tbe  premises  In 
question,  or  ask  that  tt  be  subjected  to  lila 
lien,  it  was  necessary  for  him  to  make  one 
tbe  other  of  tbem  allegations.  Affirmed. 


KBNNAH  T.  HUSTON  et  aL 
(Snpreme  Coort  of  Washington.    B^L  26, 
1890.) 

FSAUDUUST  RsPBBSSKTATiOOT  —  What  Ooksti- 

TDTB8— VSKtWR  AND  FURCH&SBR. 

1.  An  agent,  haTing  real  estate  io  his  hands 
for  sale,  wlio  misrepresentB  the  price  asked  by 
the  owner,  and  thereby  induces  another  to  i>e- 
corae  a  joint  porchaser  with  himself  at  a  ficti- 
tions  price,  and  to  pay  the  neater  part  of  the 
actual  purchase  numey,  wlu  be  compelled  to 
account  to  his  co-pnrchaser  for  a  suflldeot  sum 
to  malce  the  cost  to  each  equal. 

2.  An  allegation  by  one  of  two  joint  pur- 
cbsRcrs  of  hind  that  the  Tendor  agreed  with 
plaintiJTs  co-purchaser  that  the  latter  should 
represent  the  yendor's  price  to  be  greater  than 
It  actually  was,  by  which  he  obtained  an  Inter- 
est in  tbe  bod  without  the  payment  of  any- 
thing, does  not  state  a  cause  of  action  against 
the  vendor;  it  not  being  alleged  that  he  made 
any  misrepresentatioD  or  received  a^  gain  from 
the  fraudulent  representations.  Dunbar,  J., 
dissenting. 

Appeal  from  superior  court.  King  county; 
B.  Osbom,  Judge. 

Action  by  EMward  Kennah  against  R.  J. 
Huston  and  Charles  Kakelty.  Separate  de* 
mnrrers  filed  by  defendants  were  sustained, 
and  plaintiff  appeals.  Reversed  as  to  de- 
fendant Huston,  and  afiirmed  as  to  defendant 
Kakelty. 

Stratton,  Lewis  &  Gllman,  for  appellant. 
Jas.  M.  Epler,  for  respondent  Kaliei^.  W. 
H.  Thompson,  E.  P.  Edsen,  and  John  B. 
Humphries,  tat  respondent  Huston. 

HOTT,  a  J.  Appellant  brought  this  ac- 
tion Bgabist  two  defendants.  They  separate- 
ly appeared  in  the  action,  and  filed  demurrers, 
which  were  sustained  the  superior  court 
The  allegations  as  to  the  two  defendants 
were  not  tbe  same,  and  those  as  to  each  must 
be  considered  separately,  to  determine  wheth- 
er or  not  th^  stated  a  cause  of  actloiL 

As  to  defendant  Huston,  tt  sufficiently  ap- 
peared from  the  complaint  that  the  other  de- 
fendant, Kakelty,  was  the  owner  of  a  certain 
piece  of  real  estate;  that  be  placed  it  In  the 
hands  of  Hoston  for  sale,  at  the  price  of  (4,- 
000:  Qiat  Hnston,  in  cider  to  Induce  the 
plalutlfl  to  purchase  the  property,  represented 
to  blm  that  the  price  at  which  Kakelty  held 
tt  for  sale  was  f6,000,  and,  as  a  farther  Indnce- 
meott  agreed  tbat  he  would  take  a  half  In- 
terest in  the  property,  the  plaintiff,  for  the 
eonslderation  of  $3,000,  to  have  the  other  half; 
that  such  defendant  did  not  have  the  money 


to  p^  for  his  half,  and  agreed  that  the  plain- 
tiff should  pay  $4,000,  and  take  title  to  two- 
thirds  of  the  property,  one-sixth  thereof  to  be 
held  as  security  for  the  repayment  to  him  of 
tbe  $1,000,  which  the  plaintiff  should  so  pay 
over  and  above  bis  half  of  tbe  purcbaae  price; 
that  plaintiff,  acthig  npon  these  representa- 
tions, paid  the  $4,000;  and  tbat  tbe  defoidaot 
Kakelty  thereupon  deeded  the  property,  two- 
thirds  to  plahitiff,  and  one-third  to  the  de- 
fendant Huston.  The  plaintiff  contends  that 
the  alleviations  show  that  defendant  Hustoa 
occupied  such  a  relation  to  blm  in  the  trans- 
action which  led  to  the  deeding  of  the  prop- 
erty  by  Kak^ty  that  the  benefits  flowing 
therefrom  mnst  be  mutually  shared  by  said 
defendant  and  tbe  plaintiff;  while  the  claim 
of  respondent  Huston  is  tbat  tbe  allegations 
show  no  such  relation;  that  all  tbat  Is  made 
to  appear  therefrom  Is  tbe  fact  tbat  he  made 
certain  representations  as  to  tbe  value  of  tbe 
property;  and  tbat  such  representatlims,  un- 
der well-settled  rules,  are  simply  mstters  of 
opinion,  and  not  such  that  misstatements  In 
ration  thereto  constltote  a  cause  of  action. 

That  the  expression  of  an  opinion  as  to  tbe 
value  of  property  offered  for  sale  will  not 
furnish  any  ground  for  relief  against  the  party 
expressing  the  opinion  is  well  settled;  but, 
in  tbe  case  at  bar,  what  la  alleged  to  have 
been  done  by  tbe  defendant  Hustcm  was  more 
than  the  expressing  of  on  oplnimi  as  to  the 
value  of  tbe  property.  It  amounted  to  a 
statement  by  him  that  Kakelty  was  to  re- 
ceive $6,000  for  the  propoty.  and  that  he  was 
willing  to  take  a  half  interest  in  the  prope^ 
ty,  and  pay  one-balf  of  the  $6,000  to  Kakelty; 
and  the  terms  upon  which  the  plaintiff  agreed 
to  take  an  Interest  In  the  property  were  that 
it  should  be  a  joint  purchase  by  himself  and 
defendant  Huston  from  the  defendant  Ka- 
kelty. This  being  so,  the  law  will  not  allow 
said  defendant  to  derlre  any  tenets  from  the 
contract  which  are  not  shared  by  the  plaintiff. 
While  the  circumstances  surrounding  this  case 
are  different  from  those  which  were  under' 
consideration  In  the  case  of  Shoufe  v.  Griffiths, 
4  Wash,  161,  30  Pac.  03,  the  principle  therehi 
announced  is  clearly  applicable  here;  and,  un- 
der it.  It  must  be  b^d  tbat  the  defendant 
Huston  must  so  account  to  the  idalnttff  that 
each  will  derive  the  same  benefit  tnm  fb» 
contract  of  purcbaae. 

The  only  allegati<Hi  by  which  it  was  soui^t 
to  charge  the  defendant  Kakdty  Is  contained 
in  the  Uilrteeuth  paragraph  of  tbe  complaint, 
which  is  In  the  following  language:  'TEliat, 
I»1or  to  the  making  of  the  said  sale,  tbe  said 
defendant  Huston  and  ttie  aald  defendant 
Kakelty,  conspiring  together  fi»r  Uie  purpose 
of  cheating  and  defrauding  tbls  iriaintlff,  bad 
agreed  tbat  said  d^endant  HnstMi  sboold 
represent  and  pretend  to  the  said  K^ntlfl 
tbat  the  purchase  price  of  tbe  said  lands  was 
six  Uiousand  dc^ljun  ($6,00(9,  and  In  tadet 
to  enable  tbe  said  defendant  Hoston  to  obtain 
an  Interest  tbneln  without  paying  therefor 
anything."   And,  In  our  oplni<m,  it  Is  lusuffl- 
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elect  to  warrant  any  recovery  against  him. 
It  la  trae  tint  It  la  alleged  Uierdn.  In  gen- 
eral  terms,  tliat  he  conspired  with  Htuton  for 
the  pnipose  of  defrauding  plaintiff;  but  tt  la 
not  shown  that  he  In  any  manner  derived,  or 
was  to  derive,  any  benefit  from  any  contract 
made  by  Huston  with  plaintiff;  nor  la  it  al- 
leged that  he  said  or  did  auj'tbing  which  led 
^  plaintiff  to  enter  Into  the  contract;  nor  Is  it 
shown  that  he  In  any  manner  aided  or  en- 
couraged defendant  Huston  In  his  efforts  to 
mislead  or  defraud  the  plaintiff.  This  being 
so,  the  bare  allegation  that  he  had  agreed  that 
said  defendant  Huston  should  make  the  mis- 
representations la  not  sufficient  to  make  him 
liable  to  the  plaintiff  on  account  thereof. 

The  demurrer  was  rightfully  sustained  as  to 
defendant  Kakelty,  but  ^ould  taave  been  over- 
ruled as  to  the  defendant  Huston.  The  cause 
will  be  remanded  for  further  proceedinga  in 
accordance  with  this  opinion. 

SOOTT  and  GORDON,  JJ.,  conctnr. 

DUNBAR,  J.  (dissenting).  I  concur  In 
what  la  said  by  Chief  Justice  HOTT  in  regard 
to  the  responsibility  of  defendant  Huston, 
but  I  think  the  allegation  above  quoted  Is 
sufficient  to  put  defendant  Kak^ty  upon  his 
answer.  IMb  Und  of  a  charge  la  tre(inently 
not  susceptible  of  an  allegation  more  spedflc 
than  was  made  In  this  case.  It  is  certainly 
not  neoessaiy  to  set  out  the  conversation  be- 
tween ttie  conspirators;  for  that  Is  purely  evi- 
dentiary. It  Is  alleged  that  they  agreed  to 
defraud  the  plaintiff,  and  the  manner  of  de- 
frauding, nothing  more,  abould  be  required. 
For  tbls  reason  I  dissent  from  the  disposition 
of  tbie  case  made  by  the  majwl^.  'Xi»  Judg- 
ment abonld  be  reversed  as  to  both. 


U  A80N  T.  McGBB  et  sL 
(Supreme  Ooort  of  Washington    Bept  26, 
189&> 

Flbadim— CcwruniT— LoaeBK*s  Libit— Faoov 
or  Libit  Notick. 

1.  A  complaint  In  an  action  to  enforce  a  log- 
ger's Hen,  alleging  that,  onder  the  contract,  "de- 
fendaiitB  became  indebted  to  plaintiff  in  the  snm 
of  three  hundred  three  and  •*/i(io  dollars,"  suffi- 
ciently alleges  that  such  amount  was  doe  plain- 
tiff. 

2.  In  an  action  to  enforce  a  logger's  lien,  tes- 
timony of  plaintiff,  admitted  wltiioat  objection, 
that  he  had  filed  the  Uen  notice  hi  the  proper 
recorder's  office^  is  snffident  proof  of  the  reooid- 
ing  of  the  lien  notice. 

Appeal  from  superior  court,  gnobomlsb 
county;  John  a  Denneyt  Judge, 

Action  by  James  Mason  against  WtUlam 
M  cGee  and  othera.  Ftmn  a  judgment  fbr 
plaintiff,  defendant  Ulnw  Stinaui  appeals. 
Affirmed. 

Coleman  &  Hart,  for  appellnnt.  Ocdeman 
St  Fogarty,  for  respoodrat. 

PER  CUIUAlf.  Thia  action  was  brought 
to  ferecloae  a  logger's  Uen  upon  a  quantity 


of  saw  logs.  Judgment  being  rendered  for 
the  plaintiff,  t3ie  defendant  Sttaiaon  haa  ap- 
pealed. 

The  first  point  raised  Is  that  the  complaint 
does  not  sufficiently  all^  that  anything  waa 
due  the  plaintiff.  Bnt  this  point  Is  not  well 
taken,  for  it  is  alleged  that,  "undra'  the  terms 
and  condltloDa  of  the  said  contract,  defend- 
ants became  mdebted  to  the  plaintiff  In  the 
sum  of  three  hundred  three  and  vyioo  dol- 
lars," and  this  was  sufficient  Furthermore, 
the  cause  appears  to  have  been  fairly  tried, 
and  we  have  repeatedly  held.  In  equity  causes, 
where  the  proofs  are  snfflclent,  that  we  would 
not  reverse  them  upon  technical  grounds  go- 
ing to  the  pleadings. 

It  is  next  urged  that  there  was  no  sufficient 
proof  of  the  recording  of  the  lien  notice.  The 
original  notice  was  introduced  In  evidence, 
and  upon  it  was  what  purported  to  be  a  cer- 
tificate of  its  having  been  recorded  by  the  au- 
ditor. But,  Independrait  of  this,  plaintiff  tes- 
tified, without  obJecUon,  that  he  had  filed  the 
notice  for  record  in  the  proper  andltor'a  office^ 
and  this  was  snfflclent 

Tb6  further  objections  urged  by  the  appd- 
lant  go  to  the  findings  of  fact  made  by  the 
court,  on  the  ground  that  there  was  no  testi- 
mony to  sustain  some  of  them,  and  that  oth- 
ers were  contrary  to  the  testimony;  but  after 
an  examination  of  the  proofs,  we  are  not  dis- 
posed to  set  aside  any  of  the  findings,  and,  as 
they  were  snfflclent  to  sustain  the  decree  that 
was  rendered,  the  judgment  is  affirmed. 


PATTON  et  ui.  V.  OLTMPIA  DOOB  ft 

LUMBER  OO. 
(Supreme  Court  ctf  Washington.    Aug.  28, 
1806.) 

Bhimbst  Domain— Obstruction  oi  Btbbr  n 
Railwat  Track— Right  o»  Frop- 
bktt  Owners. 

1.  When  a  rsllroad  switch  Is  constructed  upon 
a  street  for  the  purpose  of  tunning  cars  to  a  saw- 
mill operated  by  defendant  defendant  is  liable 
tor  the  damans  to  property  owners  from  the 
conBtruction  of  the  switch,  thongh  it  has  noth- 
ing to  do  with  the  ronnbig  of  the  trains  over  it 

Z.  The  ctmstraction  of  a  rsllroad  switch  tnA 
in  the  street  so  close  to  the  curb  line  as  to  pre- 
vent a  team  standing  cJesj  of  the  track  neces- 
sarily Injures  the  abatting  property  which  was 
for  dwelling  purposes,  so  as  to  entitle  the  own- 
er to  damages. 

Anders,  J„  dissenting. 

Appeal  from  superior  court,  Thurston  coun- 
ty; T.  M.  Reed,  Jr.,  Judge. 

Suit  by  John  M.  Pattoa  and  wife  against 
the  Olympla  Door  &  Lumber  Company.  There 
was  a  judgment  for  defendant  and  plaintiffs 
appeaL  Reversed. 

Solon  T.  Williams,  for  appellauta.  Chas.  H. 
Ayer  and  Halght  ft  Owlnga,  for  respond* 
ent 

SOOTT,  J.  Hie  ai^llanta  are  the  owners 
of  a  lot  fronting  on  Jefferson  street,  In  the  dty 
of  Olympia.  On  one  side  of  the  lot  a  short  dis- 
tance therefrom,  said  street  la  erosaed  by  the 
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tnu^  9t  tbe  Tsootma,  OlympU  &  Qm7*8  H««- 
bor  Bailrood  Gomnany.  On  the  ottwr  side  pf  tte 
lot,  Beveral  blocks  dlataat  Is  situated  a  »«• 
mill  and  nuuiufacturiiig  plant  operated  by  tne 
reepondent.  In  pursuance  of  an  agz«em«nt 
entered  into  between  the  respondent  and  tbe 
railroad  company,  a  nllroad  track  was  con- 
atructed  upon  said  street  In  front  of  appel- 
lants' premises,  to  be  used  as  a  switch  con- 
necting witb  the  main  tnicic  While  aald 
switch  track  was  being  oonatructed.  app^ 
lants  brought  tbls  action  to  enjoin  tbe  same, 
alleging  that  tbe  conatruetion  theveof  would 
oauae  great  damage  to  tlieir  lot  and  dwelling 
bouse  tbraeon,  and  that  tbe  respmdent  bad 
not  made  or  paid  Into  court  any  compensa- 
tion to  appellants  tberdor.  A  temporary  re- 
straining ordtr  ma  IsBueAi  which,  upon  mo- 
tion oif  tbe  deCeutont;  was  afterwards  Tacat- 
ed;  and,  upon  said  bearing,  tbe  court  made 
findings  of  fact,  and  entered  a  decree  dismiss- 
ing the  action,  and  tbe  platntuts  have  a|h 
fiiBBled. 

The  respondent  does  not  diqmte  tbe  Indld- 
ing  of  the  switch  track,  but  contends  that  It 
has  votibing  to  do  with  tbe  rannlng  of  trains 
over  It,  «ad  is  In  no  wise  liable  therefor;  and. 
furtbennorc  that  tbe  SMiellants'  premises 
were  not  damaced;  and.  consequently,  tbat 
tbe  action  was  pn^ierly  dismissed.  It  is  erl- 
dent  from  tbe  praofii  that  the  track  was  con- 
structed prindpaUy  Cor  tbe  benefit  of  tbe  re- 
wpndeot,  for  tbe  purpose  of  running  cars 
over  t^  save  to  the  mill  opemtsd  by  U,  This 
being  the  plain  purpose  of  the  construction  of 
the  switch,  respondent  could  not  escape  lia- 
bUlty  for  damages  occaaioned  to  the  appel- 
lants by  the  necessary  operation  of  tbe  swltcb 
In  the  customary  manner.  In  tbe  case  of 
Hatch  V.  Railroad  Co.,  6  Wash.  1,  82  Pac 
1003,  we  held  that,  if  the  owner  of  a  lot  had 
been  damaged  In  a  manner  dllFerent  from 
that  of  tbe  public  generally  by  the  appropria- 
tion of  a  street  for  railroad  pmtmses,  be  was 
entitled  to  compensation;  and  that  tiolding 
fivrerns  this  case,  for  we  are  of  tbe  opinion 
that  tbe  appellants  have  sustained  a  peculiar 
«r  spedal  damage.  It  appears  that  said  switch 
track  is  built  upon  a  curve,  and  that  it  runs 
in  close  to  tbe  side  of  tbe  street  upcm  which 
tbft  sppellonts  reside,  so  close  that  a  team 
cannot  stand  there  clear  of  tbe  track;  and, 
also,  there  Is  proof  to  show  that  their  dwelling 
bouse  Is  damaged  and  rendered  of  less  value 
br  tha  running  of  trains  over  the  track. 
That  there  was  some  damage  to  tbe  premises 
Is  apparent,  and  tbe  court  erred  in  dismiss- 
ing tbe  Mil.  Except  as  aforesaid,  tbe  find- 
ings of  tbe  eoort  will  not  be  dlatnibed,  bat 
the  cause  will  be  reversed  and  remanded, 
wltb  Instmctlons  to  give  tbe  respondent  30 
days  sfter  the  remittitur  goes  down  within 
which  to  take  such  steps  as  may  be  neces- 
8ai7  to  determine  the  amount  of  damages,  and 
tv  remunerate  appellants  tberefor.. 

GOBDON  and  DUNBAR,  JJ.,  concur.  AN- 
DTZB»,  J.,  dlsawts. 


■OUilNaHAM  BAT  BOOU  GO.  w.  BBSB- 
BOIS  et  sL 

(SiQfenie  Court  of  Waahingtoa.   Bept.  11, 

BlLt  or   INTBHPIAA.DEB — PaTMRMT   ISTO  CoUBT. 

One  wiio  brinj^  a  bill  of  interpleader  to 
have  adversp  daima  to  a  judgment  against  hia 
determined,  io  accordance  with  Code  Civ.  Proc 
S  153.  and,  diBclaimiDg  all  ioterevt,  undertakes, 
pursuant  to  section  lo4,  to  deposit  tbe  amount 
due  with  the  clerk  of  court.  Is  entitled  to  he  dis- 
charged from  Uatrfllty  od^  to  tbe  extent  at 
the  aum  sctnally  paid  Into  court. 

On  rehearing.  Affirmed. 

For  former  opinion,  see  44  Pac.  153. 

Black  &  Learning,  In  pro.  per.  Newman  & 
Howard  and  Kerr  &  McCord.  for  respondeat 
Belllneham  Bay  Boom  Co.  Kerr  &.  McCord, 
for  re^ndents  Brlsbols  and  others. 

PER  CURIAM.  It  has  been  suggested 
that  it  nppeacs  oneertotn  Crom  tb«  npfnktn 
heretofore  filed  herein  whether  It  was  tbe 
intaattoa  of  this  court  to  reverse  In  whole  or 
In  port  tbat  pMtlon  of  the  jndtfmeBt  and  or- 
dw  of  the  oMUt  below  dincharglng  the  boos* 
cosftpanjr  from  all  UnblUtj  upon  tbe  Jodg- 
ment  in  favor  ot  Brisbola;  and  we  we  tukuA 
bj  onnnsel  to  gmnt »  Hshwring  of  tbe  caasih 
and  to  modify  w  Biv>^ment  tte  c^ilnion 
now  on  file  so  tbat  tbere  may  be  no  doubt 
aa  to  tbe  iMmsent  stntns  of  tbe  cma^aaj. 
Tbe  writer  of  ttie  opinion,  bavlMT  «ip«elsJly 
In  mind  the  deienainatloa  (tf  tbe  coBtrover 
sy  between  the  apveUaaOi  and  the  Gltteens' 
Bank  In  regard  to  tba  ownersblR  9f  tte  food 
In  coDrt  and  which  was  the  iwlnelvnl,  and 
shonld  have  been  the  only,  ramtnovnnar  in 
tbe  case.  Insdvertently  onUttad  t9  Indicate 
with  precision  the  conclusion  of  the  court 
as  to  tbe  propriety  of  that  part  of  tbe  Jm^- 
ment  which  particularly  concema  the  boom 
company;  and,  that  being  so.  we  deem  It 
proper,  without  further  argmaent,  to  so  ex- 
press our  views  on  that  question  tbat  tbey 
may  be  no  longer  mlsundnertnod. 

We  said  in  our  wiginal  (pinion  that  the 
boom  company  vras  not  entitled  to  be  dis- 
charged from  the  judgment  agajnst  It  beld 
by  appellants,  and  we  did  ao  because  It  ap- 
peared that  It  bad  not  paid  the  wtaole 
amount  conceded  to  be  due  thereon  Into 
courL  The  proof  shows  that  the  respondent 
company,  by  reason  of  Inadvertence  on  tbe 
part  of  Ita  secretair,  failed  to  deposit  in  tbe 
court  the  costs  Included  in  the  Judgment 
against  It,  and  which  amonnted  to  about 
(21.80.  It  was  therefore  entitled  to  be  re- 
leased from  its  liability  thereon  only  to  the 
extent  of  the  amount  actually  deposited,  vis. 
fBOO.  and  not  eutlrrly.  as  the  court  adjudged. 

There  was  some  controversy  as  to  whether 
tbe  plaintiff  hod  Invoked  tbe  proper  remedy, 
but  we  were,  and  atiU  are,  ot  tbe  opinion 
that  It  bad  a  right,  under  the  statute,  to 
maintain  an  action  of  Interpleader;  and  the 
only  object  of  this  action  wag  tn  bare  tlvt 


Digitized  by 


WulU 


MABSH  9.  GArAKAUOH. 


289 


TflghtB  and  dalins  of  tke  reBpectlre  defrad- 
tnU  lB  and  to  the  tndebtedness  «f  the  ploia- 
Ulf  "adjodfred,  determined,  and  adjasted," 
Id  accordance  with  section  IBV  of  the  Gode 
fif  Procednra,  Tlie  ^Intlff  acknowledged 
IM  iDdebtedacn  on  the  Jod^ent,  disclaim- 
ed all  Interest  tberelD,  and  proposed  and  un- 
dertook, pnnaant  to  section  154,  to  deposit 
the  wlHde  thereof  with  the  elexk  at  the 
oonrt,  and  tbne  rdleve  Itself  from  vexatloas 
lltlfcatlon  and  the  payment  of  costs.  It  was 
perfectly  wlUliiff  to  pay  Its  debt  to  the  party 
legally  entitled  to  receive  1^  and  It  wonld 
bare  been  interested  in  the  litigation  only 
to  The  «ctent  of  ascemlning  snch  party  If  It 
had  paid  the  whole  of  each  indebtedness  In- 
to court,  as.  H  seems,  it  Intended  to  do.  If 
It  had  asked  leave  to  deposit  the  balance 
dve,  on  dIseoTertng  the  mistake,  such  re- 
quest would  no  donbt  have  been  granted, 
and  the  present  difficulty  avoided,  as  no  one 
could  possibly  have  been  Injured  thereby. 
All  the  successful  claimant  can  <rt>taln,  In 
any  «vent.  Is  the  amount  whieh  was  due 
bom  tbe  plaintiff  at  the  eommencement  of 
the  a>ctIon:  and  all  that  the  plaintiff  need  do 
now  in  order  to  obtain  the  full  benefit  of 
the  Jud^ent  In  Its  favor,  and  a  complete 
d1sc4iarge  from  the  Indebtedness  In  qaestlmi. 
Is  to  deposit  with  the  derk  the  balance  due 
and  unpaid  at  tbe  time  the  $000  was  deposit- 
ed. If  such  deposit  Is  made  wltbln  Hi  days 
after  the  remittitur  Is  received  aad  filed,  the 
Jodgmeut  as  to  the  boom  company  wlU  be 
affirmed;  bat.  If  not,  It  will  be  reversed 
and  set  aside,  and  the  court  be4ow  will  en- 
ter a  Judgment  discharging  and  releasing 
ssid  company  to  the  amount  of  No 
costs  will  be  taxed  against  the  ccmipany. 
The  controversy  between  the  other  parties  to 
the  action  has  already  been  disposed  of.  and 
nothing  fnrtber  need  be  said  coneemlng  It 


B1AH8H  V.  CAVANATTQH  et  ux. 
(Bnpreme  Court  of  Washington.   Sept  X, 

Bbb&ch  or  Co:iTKACT  to  Uontbt  Las&— Hbasdbs 
OP  Damaobs. 
DefeDdsnts  agreed.  In  constdenttion  of  $250 
psld.  to  deed  to  plnintifF  one  lot  in  the  pint 
of  a  city  Damed,  "being  the  choioe  of  any  $250 
lot  in  wiid"  dtr,  u  laid  off  b;  defendautu,  or 
forfeit  $500  to  plaintiff.  Held,  that  the  measure 
of  damageii  for  breach  of  the  contract  by  de- 
fftidante  waia  tbe  amount  ul  money  paid  to 
thvm,  with  ioterest  theicon  from  d^  of  pay- 
ment. 

Appral  from  superior  court.  King  county; 
T.  J.  Hnmea,  Judge. 

Action  by  John  L.  Uatah  against  Uartln  L. 
Caranaugb  and  Uaiy  A.  Cavanaugh  to  re- 
cover damages  for  breach  ot  a  contract  to 
camvey  land.  Prom  a  Judgment  In  favor  of 
plaintiff,  defendants  appeaL  Affirmed. 

E.  D.  Benson,  tor  appeUauta.  fii^p  &  Ly- 
■ona,  for  respondmt 


HOTT.  0.  J.  Respondent  paid  to  tbe  ap- 
pellants $310,  and  took  from  them  a  ccwtract 
or  bond  In  tha  following  language;  "Ttala 
indenture,  made  this  8th  day  of  August,  ISOi, 
between  Martin  L.  Cavanaugh  and  Mary  A 
Cavanaugh,  hia  wife,  of  King  county,  Wash- 
ington, the  parties  at  the  first  part,  &  Jobn  U 
Marsh,  of  the  same  place,  tbe  party  of  the 
second  part,  witnesseth,  for  and  In  consid- 
eration of  tbe  sum  of  two  hundred  and  fifty 
($250.00)  dollars,  lawful  money  of  the  U.  8., 
to  them  In  band  paid,  the  receipt  whereof  is 
hereby  acknowledged,  covenants  and  agrees 
to  make  a  good  and  auffident  warranty  deed 
to  tbe  party  of  tbe  aecond  part,  <»*  to  his  heirs 
or  admlnistratora,  to  one  lot  In  tbe  plat  of 
Duwamlsb  City,  being  the  choice  of  any  $250 
lot  In  said  Duwamlsb  City,  as  laid  off  by  tbe 
parties  of  the  first  part;  and  we  agree,  C«r 
ourselves,  our  heirs,  administrators,  and  as- 
signs, to  make  a  good  and  sufficient  warranty 
deed,  as  above  stated,  as  soon  as  we  get  the 
town  plat  of  Duwamish  City  recorded,  or 
forfeit  In  gold  coin  the  sum  ot  five  bundreA 
dollars  to  tbe  party  of  tbe  second  part.  In 
witness  whereat,  we,  the  parties  of  the  first 
part,  have  set  our  bands  And  seals  this  eighth 
day  of  August.  1802."  This  action  was 
brought  to  recover  for  an  alleged  breach  of 
Bucb  contract.  The  making  of  the  contract, 
and  tbe  breach  of  Its  conditions  by  tbe  appel- 
lants, were  admitted  or  clearly  established 
upon  tbe  trial.  Tbe  only  question  opoik 
which  there  was  any  substantial  ditterMict» 
between  the  parties  was  as  to  the  measure 
of  damages  to  which  tbe  respondent  was 
entitled  on  account  of  such  breach.  The  su- 
perior court  held  that  such  measure  of  dam- 
ages was  the  amount  of  money  paid  to  tbe 
appellanta,  with  Interest  thereon  from  the 
date  of  such  payment,  and  In  so  doing  cor- 
rectly Interpreted  the  contract.  If  such  con- 
tract  had  been  for  the  conveyance  of  a  spe- 
cltlc  piece  of  property  described  therein,  there 
might  be  force  In  the  contention  of  appel- 
lants that  It  would  have  been  necessary  for 
tbe  respondent  to  bave  alleged  and  proved 
the  value  of  such  piece  of  property,  and  that 
his  recovery  would  have  been  limited  to  such 
value;  but,  this  contract  not  having  provided 
for  tbe  conveyance  of  any  specific  piece  of 
land,  tbe  principle  invoked  by  the  appellants 
baa  no  application  In  determining  the  meas- 
ure of  damages.  The  receipt  of  the  money, 
and  the  making  of  a  contract  for  tbe  con- 
veyance of  an  undetermined  piece  of  pnqjy- 
erty,  and  proof  that  there  had  been  a  refusal 
on  the  part  of  those  bound  by  tbe  contract 
to  comply  with  its  terms,  would  entitle  the 
party  who  bad  paid  tbe  money  upon  tbe  ftiltti 
of  such  contract  to  recover  It  back,  with  In- 
terest thereon  from  tbe  date  of  payment 
Tbe  judgment  will  be  atfirmed. 

BOOTT,  DUNBAR,  and  GORDON,  03^ 
dHkcnr* 
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ATWUOD  T.  ATWOOD  et  uL 
(Supreme  Coart  of  Washtn^n.   Bept  28, 
189e.) 

DSLITBBT  or  DBED. 

A  deed  1b  inoi)eratlTe,  for  want  of  dellrerr, 
where  the  grantor  retained  possesaion  of  the  in- 
■tmment,  exercising  ezcluBive  control  over  it 
and  its  place  of  deposit,  and  died  in  poBsegsion 
of  the  premises  described  therein,  without  hav- 
ing done  or  s&id  auTthing  clearv  showing  an 
Intention  that  title  should  paM  to  the  gianteea 
daring  bis  lifetime. 

Appeal  from  Buperior  court,  Walla  Walla 
county;  William  H.  Upton.  Judge. 

Action  by  EaUe  Atwood  agalnat  WUIle  At 
vood  ODd  othera  to  remove  a  doud  from  plaln- 
tlff'a  title  to  certain  real  e«tat&  From  a  judg- 
ment for  defendants,  ^alntut  appeals.  Af- 
firmed. 

T^e  anperior  court  found  the  facts  as  fol- 
lows: "(1)  That  one  Aurelius  P.  Atwood, 
on  the  27tb  day  of  October,  1885,  signed  and 
sealed  a  deed  conveying  to  bis  two  sons  cer- 
tain real  property  situate  in  Walla  Walla  coun- 
ty, the  then  territory  of  Waabington.  (2) 
That,  at  tbe  time  of  making  sucb  deed,  tbe 
sons  were  minors,  and  did  not  attain  tbelr 
majority  nntil  after  tbe  death  of  said  Aurelius 
P.  Atwood.  (S)  That  one  of  the  minor  sons 
was  present  when  the  deed  was  signed.  (4) 
That  said  Aurelius  P.  Atwood,  after  signing 
the  deed,  continued  to  reside  on  tbe  premises 
described  therein,  and  Itept  and  held  tbe  deed 
in  bis  possession,  and  exercised  exclusive  con- 
trol over  it,  and  Its  place  of  deposit  (5)  That 
said  Aurelius  P.  Atwood  told  tbe  Bciivener 
who  drew  the  deed  that  It  was  bis  intention 
that  tbe  boys  (meaning  tbe  grantees  named  In 
tbe  deed)  should  have  the  land  therein  de- 
scribed; that  be  frequently  told  the  grantees 
that  he  bad  deeded  the  land  to  them,  and.  Just 
prior  to  his  last  sickness,  brought  the  deed  to 
bis  bouse  for  tbe  purpose,  as  expressed  by 
himself,  of  taking  It  to  Walla  Walla,  and 
having  It  recorded;  that  he  told  a  neighbor. 
Just  prior  to  Ills  last  illness,  tbat  he  had  made 
a  will  of  part  of  bis  property,  and  had  deeded 
the  realty  to  his  youngest  sons,  tbe  grantees 
named  In  tbe  deed.  (6)  That  Atwood  died 
March  24,  1880,  leaving  a  will.  (7)  That,  a 
few  days  after  bis  death,  the  deed  was  found 
among  decedent's  papers  by  bla  eldest  son,  and 
placed  of  record  by  him  March  28, 1889.  (8-13) 
That  the  will  of  said  Atwood  was  admitted 
to  probate  by  tbe  proper  court;  an  adminis- 
trator with  tbe  will  annexed  appointed  of  his 
estate;  that  such  proceedings  were  had  that 
tbe  real  property  descril)ed  In  the  deed  was 
distributed  to  the  belrs  at  law  of  said  Aurelius 
P.  Atwood,  viz.  an  undivided  one-fifth  to  the 
following  named  persons:  J.  Maud  Kenoyer, 
Sarah  F.  Williams,  WUlle  Atwood,  Eslle  At- 
wood, and  J.  P.  Atwood." 

Tbomaa  &  DoveU,  for  asQieUaiit  Bdmls- 
toa  ft  Miner,  for  respondents  Whlteak^,  Dix- 
on, and  Winiams.  Chad  wick,  Fnllerton  &  Wy- 
man,  for  respondent  Kenoyer. 


HOTT,  a  J.  Tbe  fkct  npon  wliidi  the 
rights  of  the  partlea  In  this  action  depends 
Is  aa  to  whether  or  not  a  certain  deed  fomid 
among  tbe  papers  of  tbe  grantor  after  his 
death  had  been  ao  ddlveied  la  his  lifetime 
tbat  It  became  operative  and  cmveyed  the 
title  to  tbe  land  tb^eln  described  to  tbe  gran- 
tees therein  named.  The  canae  was  tried  be- 
fore a  referee,  who  made  flndings  of  bet.  up- 
on wblcb  he  fonnded  a  concluBlon  of  law  to 
tbe  effect  that  tbe  deed  had  been  ao  ddlr- 
ered.  Exceptions  havlnf  been  taken  to  tlie 
flndings  of  the  r^aee,  the  anperlor  court  set 
aside  sucb  findings,  and  made  new  findings  of 
fact,  and  tbereon  foond,  aa  a  conclnakm  of  law. 
tbat  the  deed  had  not  been  delivered  so  aa  to 
become  opoatlve.  A  careful  ezamlnatton  ol 
all  of  the  evidence  Intzodnced  opon  tbe  trial 
satisfies  m  tbat  tbe  flndings  made  by  tbe 
superior  court  wete  wananted  by  such  evi- 
dence; and,  In  our  oplntm,  but  one  conda- 
sion  of  law  could  be  drawn  Oimfftm.  and 
that  was  tbe  one  wblcb  the  saperlor  court 
drew  when  it  fennd  that  the  deed  had  not  been 
delivered.  Not  only  are  we  aatlafled  tbat  tbe 
findings  by  the  superior  court  fidly  sntvorted 
Its  ctmcluslon  aa  to  the  law,  bat,  In  onr  opin- 
ion, tbe  findings  of  fact  made  by  the  refoee 
failed  to  support  bis  concloslon  of  law  drawn 
therefrom,  and  were  such  tbat  the  proper  con- 
clusion would  have  been  that  tbe  deed  bad 
not  been  delivered. 

In  coming  to  these  conclusions,  we  have  not 
lost  sight  at  the  aUe  argument  and  lazge  ar- 
ray of  authorities  contained  In  tbe  brief  of  ap- 
pellant, to  the  effect  that  the  ddiveiy  of  a 
deed  does  not  necessarily  require  any  formal 
act  on  the  part  of  the  giantor;  that  It  la  often 
a  qnesUon  of  taitentton;  tbat  a  deed  may  be- 
come operative  while  tbe  numoal  posseaakw 
Is  retained  by  tbe  grantor.  But  In  each  caaes, 
befwe  tbe  court  can  find  a  ddlvery,  Uie  In- 
tentlcm  to  consummate  Ibe  transaction  ao  aa 
to  fully  vest  the  title  In  tbe  grantee  moat  be 
clearly  shown;  and  ndther  tin  findings  of 
fact  by  tbe  referee  ntw  by  tbe  aoperlw  court 
nor  the  evidence  In  tbe  case,  satisfies  na  that 
tbe  grantor  in  tbe  deed  under  conslderatlaQ 
ever  did  anything  wltb  the  Intention  fliat  by 
doing  It  he  bad  so  deltvered  tbe  deed  aa  to 
make  It  presently  operative,  niat  wbldi  can 
be  gathered  from  tbe  evidence,  cooatrued  most 
strong  In  favor  of  tbe  plaintiff,  la  that  tbe 
grantor  made  tbe  deed,  and  tbat  be  Intended 
that  at  some  time  tbe  grantees  ttwreln  named 
should  become  the  owners  of  tbe  land  tbereln 
described;  but  there  Is  nothing  which  evoi 
tends  to  show  that  be  ever  did  anytUng  In 
connection  with  tbe  deed,  or  nld  anything  to 
reference  thereto,  which  clearly  showed  his 
Intentlra  tbat  tbe  tlOe  sbouU  pass  tnm  bbn- 
self  to  bis  children  during  his  lifetime.  Nor 
was  there  anything  wblcb  tended  to  show  tiiat 
the  deed  bad  been  delivered  to  any  person  in 
escrow  to  take  effect  after  the  death  of  the 
grants.  Such  being  tbe  state  of  tbe  evt 
dence,  no  case  baa  been  cited  by  tbe  plaintiff 
wliicb  would  Justly  OS  in  finding  that  tbe 
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deed  bad  been  dellrioed  durlos  the  llf etbiit  at 
tbe  grantor.  The  jndsment  and  decree  win 
be  afflnned. 

ADDERS,  DUNBAB,  SOOTT,  and  GOR- 
DON, JJ^  ooncor. 


PONCIN  T.  FURTH  et  al. 

CBaprema  Court  of  Waahington.    Ang.  20, 
1806.) 

JCBf  — FntBHPTORT  CHALLEMBB— WlITBB— AO- 
TIOTI   AOAIVBT  AnHlKlBTBATOR  OK  DbcbdBST'S 

NoT«— I*R0OF  OF  Handwhitiko— Production  of 
Nora— Prebi'mptitb  Etidbmcb— Pbotisiok  fob 

AtTORKBT'S  FbBS— VCKIFICATION  OF  ClAIH. 

1.  Code  CiT.  Proe.  f  848  (2  Hnt*s  Code),  pro- 
nding  that  when  the  panel  la  filled,  and  paaaed 
for  cause,  and  after  a  peremptory  chaHenge 
■ball  hare  been  made  by  either  party,  a  refusal 
to  challenge  by  either  party  In  the  order  of  al- 
tematk»  proTided  ahall  not  deprive  tbe  adverae 
Hrtr  of  the  fall  number  of  challenKes,  but 
"rach  refusal,  on  Ihe  part  of  the  plaiiititF*  shall 
conclude  him  as  to  the  jurors  once  accepted  by 
him,  and  If  his  right  be  not  exhausted  his  fur- 
ther challenges  shall  be  confined,  in  his  proper 
tnm,  to  talesmen  only,  applies  to  a  defendant 
who  may  in  like  manner  waiTe  his  rlf^ht  of  fur- 
ther challenge  aa  to  jurors  in  the  box  at  the 
dme  be  is  called  on  to  exercise  bis  first  peremp- 
torr  challenge. 

2.  Error  in  disallowing  defendant's  peremp- 
tory cballeoges  to  certain  jurors  not  ground 
for  reTersal,  where  no  otb«r  rerdict  would  be 
permitted  to  stand. 

8.  A  witness  who  testifies  that  he  waa  in- 
timately acquainted  with  defendant* a  intestate 
lor  nearly  40  years,  a  portion  of  which  time  he 
was  in  partnership  with  tiim,  and  that  he  waa 
almost  aa  familiar  with  decedent'a  liandwrlting 
aa  Ms  own,  having  frequently  seen  him  sign 
his  name.  Is  competent  to  give  hia  <q^ion  as  to 
whether  tbe  alnuture  on  the  note  in  suit  is 
that  of  deceased. 

4.  In  an  action  on  a  note,  against  the  admin- 
istrator of  a  deceased  malceT,  the  production  of 
the  note,  and  proof  of  ita  due  execution,  are 
presumptiTe  evtdeDce  of  eonaideration,  delivery, 
and  aoopayment. 

6.  In  an  action  on  a  note,  against  the  adminis- 
tiattv  of  a  deceased  maker,  it  was  competent 
lor  plaintiffs  to  introduce  the  claim  that  had 
been  rejected  by  the  administrator,  and  the  let- 
ter accompanying  the  rejection,  to  show  that 
00  vouchers  had  been  required  from  plaintiffs. 

6.  In  such  action  the  judgment  may  proper- 
ly include  the  attorney's  fee  provided  for  in  the 
note  tn  case  of  suit  thereon. 

7.  A  verification  to  a  claim  against  the  estate 
of  a  deeedrat.  pre  sen  ted  to  tne  personal  lep- 
reseatatlve  on  February  21,  1894.  waa  suffi- 
cient, if  In  substantial  compliance  with  2  Hitl'a 
Code.  S  980.  which  was  tn  force  at  that  time, 
and  did  not  need  to  atate  "that  said  claim  is 
correct,"  as  required  by  Code  1881,  §  1468. 

Appeal  from  superior  court,  King  connty; 
R  Osbom,  Judge. 

Action  1^  Gamma  Pondn  axalnst  Jacob 
Purth  and  another,  aa  admlnigtratore  of  the 
estate  of  Henry  I.  Yealer,  deceased.  From  a 
Judgment  for  plaintiff,  defapdante  appeal.  Af- 
firmed. 

Tbe  dalm  referred  to  in  tbe  opinion  was 
presented  to  defendants  on  Febnuuy  21,  1894; 
ires  Tcrifled  sulntantlanj  aa  required  by  2 
BSr%  Code.  I  980,  and  did  not  state  *tbat  said 
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dahn  Is  coired;*'  as  leoulred  by  Oode  1681*  I 

1468. 

Oarr  &  Preston.  Whife,  Monday  &  Fulton, 
and  H.  B.  Shidds,  for  appellants.  Strove^  Al- 
len, Hughes  &  McMlcken,  for  respondeat 

GORDON,  J.  The  appellants  are  adminis- 
trators of  the  estate  of  Heniy  I.  Yeal^,  de- 
ceased, and  appeal  from  a  judgment  of  tbe 
superior  court  of  King  county,  rendered  In  an 
action  by  respondent  i^on  the  promissory  note 
of  tbe  said  Tester.  The  cmnplalnt  in  tbe  ac- 
tion allegea,  in  substance,  that  tbe  said  Teder 
on  tbe  2d  day  of  December,  1880.  for  vabw 
received,  duly  made  and  delivered  his  promis- 
sory note,  pa^Ue  to  tbe  ordo*  ot  the  respond- 
ent; said  note  bebig  tot  the  som  of  923,477.- 
22,  bearing  Interest  at  1  per  cent  per  montb 
from  date,  payable  at  maturity;  said  note 
being  payable  "twenty  years  after  date^  with- 
out grace,  or  upon  my  death,  should  I  die  be- 
fore twenty  years.**  Tbe  note  also 
provision  for  tibe  payment  of  6  per  coat  at- 
tozncr's  fbes  In  case  of  suit  or  actim  upoa 
tbe  note.  The  complaint  further  alleged  tbe 
presentation  of  tbe  claim  to  tbe  defendants, 
as  administrators,  and  that  tbe  same  was  re- 
jected liy  them;  that  respondent  Is  Oie  owner 
and  bolder  of  tbe  note;  and  that  tbe  same 
has  not  been  paid.  All  of  tbe  aOegaUfflu  of 
tbe  complaint  were  denied  by  the  answer, 
save  only  tbe  allegation  rdatiing  to  tbe  prm- 
entatikm  and  rejection  <tf  respmdent's  dalm 
by  the  administrators,  wblcb  aUegatlcai  Is  «x- 
preeely  admitted. 

Tbe  anwUanta  conqdatai  of  tbe  niUng  of  tbe 
court  in  disallowing  their  peremptory  chal- 
lenges to  jurora  Bndley  and  Carpenter.  Tbe 
record  discloses  that  botii  plaintiff  and  defend- 
ants bad  examined  tbe  Jurors  aa  to  dieir  quaU- 
fiMzations,  and  "passed  for  cause."  nierenpon 
the  plaintiff  Interposed  a  peremptory  challenge 
to  one  of  the  Jurors,  and,  tbe  Juror  having  been 
excused,  another  waa  called,  examined,  and 
passed  by  both  parties.  TbereiqMn  counsel  for 
the  defendants  remarked,  "We  will  take  the 
Jury."  The  plaintiff  proceeded  to  exercise  a 
second  peremptoiy  cballenge,  and  anotbet  Juror 
having  been  caDed,  examined,  and  passed  for 
cause,  defendants'  counsel  proff««d  a  chal- 
lenge to  juror  Bradley,  who  was  on  the  pand 
when  counsel  for  defendants  bad  waived  their 
first  peremptory  challenge.  The  court  refused 
to  allow  the  challenge,  holding  tbat  defendants 
Iiad  waived  their  right  of  cballenge  as  to  Ju 
rors  In  the  box  at  tbe  time  when  defendants 
were  called  i^on  to  take  their  first  peremptory, 
and  ooold  only  exendse  tbe  right  aa  to  Jurors 
thereafter  called.  We  think  the  ruling  was 
right  Section  348,  Oode  Civ.  Proc  (2  HlU'a 
Oode),  is  aa  foUows:  "The  Juron  having  been 
examined  as  to  tbelr  qualifications,  first 
tbe  plaintiff  and  then  by  tbe  deftodant,  aaH 
passed  for  cause,  the  peremptory  challenges 
shall  be  condncted  as  follows,  to  ^t:  Tbe 
plaintiff  may  chailenRe  one,  and  Uien  tbe  de* 
feudaut  may  cbaUenge  one,  and  so  altemat^ 
until  tbe  peremptory  challenges  shall  be  ax- 
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IiimM.  Vhs  tmd  Mas  flBefl  and  voned 
for  CBOse,  after  said  challenge  shall  have  been 
uda  fey  «ltlwr  paii^,  a  mfiual  to  challenge 
iKr  fllflMir  par^  In  the  saM  order«f  alternation 
shall  sot  detet  tba  admn  party  of  Ua  AiU 
nnmbw  (tf  choUenf^  bat  such  refusal  on  the 
part  at  Uie  plalntUT  to  czerdae  tala  duUenge 
In  proper  torn  shall  oonclnde  litin  as  to  the 
jnrora  once  accepted  tatan,  and  If  Us  right 
be  not  exhansted,  hla  farther  dtaUenges  shall 
be  confined,  In  his  pn^xr  tnm,  to  taleamen 
onljr Coonsd  tw  the  deCendBnts  histot  that 
the  rule  adopted  by  the  oonrt  Is  appUcaMe  only 
to  the  plaintiff.  The  ttatnte  Is  laeoiaplete, 
but  we  do  not  think  that  the  legMataoe  cotdd 
have  Intended  to  preacilbe  one  rale  tta  tbe 
plaintiff,  and  a  different  one  for  tiw  def«nd- 
antst  The  covistmctlon  contended  for  ap* 
peUanta  would  be  most  unjust  to  a  plaintiff, 
and  Us  adoption  would  not  place  the  parties 
to  the  wmtroTeray  npon  an  equal  footiuK,  as 
we  think  the  kslstatore  Intended  that  they 
should  be.  Juror*  Gszpeater  and  BradUv 
were  In  the  box  when  the  defendants  were 
called  upon  to  exerdae  thebr  first  pcrcrnptory 
cbalhn8&  They  were  then  afforded  an  op- 
portunity of  chaUenglng  one  of  said  Jwon. 
Tbey  elected  to  walTe  that  right,  and  were 
thereafter  properly  restricted.  In  exercising 
aubeeqaent  diaUenges,  to  Juron  thereafter  caU- 
•d.  Gases  dted  by  the  appdlants  fhnn  iiUA- 
igKB  and  Galtforala  are  not  regarded  by  us  as 
Mng  applicable,  Inasnmdi  as  the  subject  In 
those  states  appears  to  be  nnaflteCed  by  stat- 
ute; but,  were  we  to  adopt  tbe  constmctioii 
dalmed  tor  this  atatnte  bf  appeUanta*  comnd, 
we  think  the  ruling  at  the  court  shouM  be  re- 
garded aa  harmless  erm  merriy,  Inaamudi  aa 
we  have  concluded,  from  an  exatnlnatton  of 
tba  evidence,  that  the  jury  would  not  have 
been  warranted  In  finding  for  the  defendants. 
The  evidence  was  all  one  way,  and  It  was  aof- 
fldent  to  have  warranted  a  peremptoiiy  in- 
Btructkm  tn  favor  of  reapondent  The  answer 
eonslsted  of  denials,  and  no  afllrmatlve  de- 
fense waa  let  up.  The  proof  npon  the  part  of 
the  plaintiff  was  full  and  ample,  and  the  ver- 
dict the  only  one  which  could  be  permitted 
to  stand,  no  matter  what  the  personnel  of  tbe 
Jury. 

2.  We  do  not  think  that  the  court  committed 
any  rererdUe  error  In  onrmllng  defMndantB' 
objections  to  the  several  questions  propounded 
to  witnesses  examined  by  tbe  respondent,  or 
In  denying  the  aeveral  moUona  to  strike  out 
the  testimony  of  said  witnesses.  There  was 
no  subscribing  witness  to  the  note,  nor  was 
any  one  produced  who  claimed  to  have  seen 
the  deceased  sign  tt  Various  parties  were  ex- 
amined, however,  who  showed  themselves  to 
be  Cui^llar  with  t!be  handwrltlDg  of  the  de- 
eeaaed.  The  witness  Denny,  for  example,  tes- 
tlBed  Oat  be  bad  been  bitlniately  acquainted 
nUk  the  deceased  for  inwards  of  40  years,  a 
imtoii  at  whldi  time  he  waa  in  partbetBhtp 
«lth  falai;  that  hla  busmesa  relations  with 
Mm  wws  vtendve  and  frequent;  and  that 
■b  had  INniMBOy  mm  m»  daeoassd  sign  his 


name.  Wttness  added,  *1  ndj^  ssy  1  was  al- 
moet  as  familiar  with  Ms  faandwrttlng  aa  I 
was  with  my  own."  Thereupoo  wltiwa,  being 
shown  the  note  in  suit,  gave  It  aa  his  oiilnioo 
Oat  the  adtfiatafe  waa  the  aignatm  of  tlie  de- 
ceaaed,  adding,  **!  have  no  doubt  of  that  bdag 
hla  signatnre."  Similar  toatlmoi^  waa  gtren 
by  aOuBT  witnesses.  Appellanta  hi^  that  no 
proper  foundation  had  been  laid  for  this  testi- 
mony, and  that  none  of  the  witnesses  were 
shown  to  be  competent  to  give  an  4s>lnlon  as 
to  the  genulneMMi  of  the  slgnatiHe  In  ques- 
tion. "There  Is  no  predae  atandard  fixing  itt 
degree  of  knoii4edge  neccaeaiy.  The  qmaOin 
of  qualification  depends  rattier  on  tbe  source 
of  knowledge  than  Us  degree.  •  ■  •  After 
showing  hMniedge  of  the  handvnlllnK  •  •  • 
founded  an  adequate  meeos  of  baowtodge,  the 
wltn««  may  testily  to  his  belief  or  Us  eplntai 
aa  to  gennbeneaa,  and  this  evidence  Is  aoffl- 
dent  to  go  to  the  Jwy  la  proof  of  aaacntkm." 
Abb.  Tr.  Br.  pp.  8M,  8SB. 

a  It  la  next  toalsbed  that  ttie  eaaxt  eaeA  to 
overruling  tfaftw^antm'  objection  to  tbe  taitxo- 
dnctkn  to  evidence  «C  the  note,  ne  obrjeotkn 
Is  that  there  was  no  snflldent  proof  that  It  was 
made  Cor  a  vahiable  omaldeiatSon,  or  of  Its  de- 
livery and  nonpayment  AptwHanta  eoooede 
tiiat  while.  In  an  acUon  jxptm  a  note  agabist 
the  maker,  these  would  be  presumed  from  tbe 
proof  OC  due  ekecntlio  and  prednetton  ot  tbs 
note  by  a  plataiUff,  siffl  to  thla  aedon  the  salt 
Is  not  upon  the  note,  but  upon  tbe  rejected 
claim,  and  that  no  fcesnmpttona  will  be  to- 
dnlgred  aa  against  the  admlnlatnttesB  of  the  de- 
ceased maker.  Aa  already  Botleed.  the  answw 
to  the  salt  contalna  denials  only.  Paymeat  and 
want  at  omsHlaatlea  are  afitematlve  dftonaw, 
and  sboold  be  jrieaded.  We  are  dted  to  no 
anUiorlty  which  aqsoiortB  the  contaitloa  that 
the  ndea  of  evMeaoe  are  ehanged  wbea  a  salt 
la  broB^  upon  negotiable  paper  afflaat  tbtt 
legal  repreeenbrtlTe  ct  a  deceaaed  person,  and 
that  "the  death  of  the  maker  •  •  •  w^ies 
out  the  presnmptloDB  and  ndea  of  otMomk 
whldi  eoutrol  sndt  jsapet  among  ltrti«  per- 
sons." The  contrary  doctrine  la  recognised  tai 
Camrlicht  v.  Gray  (Sop.)  11  N.  T.  Sum.  27S; 
also  OaiTlgas  v.  Mlasionary  Boc  (Ind.  App.) 
28  N.  B.  1009. 

4.  Upon  the  trial  the  cotnrt,  over  the  ob- 
jection of  appdlants,  pemdttad  the  d^m 
which  had  been  rejected  by  the  adndnlsbrktota, 
and  the  letter  accompanying  the  rejection,  to 
be  introduced.  The  purpose  for  which  these 
were  offered  la  atated  by  the  reapondenf  a  ooon- 
sel  to  have  befsi  to  show  that  the  admlaletrs- 
toTS  had  required  no  vouchus  el  the  plalntUI, 
aa  they  were  by  law  anthnriaed  to  do.  We 
think  the  proof  waa  onnpetoBt;  alao  that  It 
waa  quite  Immaterial,  under  the  pleadlnga.  it 
was,  at  moat,  a  hamdeea  error,  and  doea  not 
justify  argument 

6.  Tbe  verification  to  the  dalm  presented  to 
the  admtafstrtttors  was  suffideDt,  undef  sec- 
tion 960,  2  Hill's  Oode,  and  that  section  was  to 
full  fOTce  at  the  time  when  the  verification  was 
made:    State  t.  Halbot  (Waah.)  44  Pae.  698. 
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a  Hie  ^eet  of  flie  verdM  and  Jnd^ment  Is 
determtaed  and  cotttrefled  V  ^  Btatnte  (sms 
tioD  990,  2  Hffl^fl  Q>de>,  and  their  form  is  of 
tbe  lent  ImportBsee. 

7.  It  w«a  not  error  for  the  eoart  to  bichide 
tbe  attomey'a  fee  pnnrlded  fbr  by  the  note. 
WoWertOQ  T.  Bbi^  11  Wash.  04,  8»  Pae:  24T. 
An  examhwtkM  of  the  mttm  record  falto  to 
disdoae  anj  rererslble  error,  aatf  tbe  inOgiaeaA 
win  be  affirmed. 

HOYT.  O.  J.«  and  BCOTT  and  ANDBBS, 

JJ«  ODDCUr. 


BBOOKMAN  et  nx.  t,  STATE  INS.  CO.  OF 
OBSOON. 

<8aiiiciDa  Oo«rt  of  Waablngtim    8evL  8, 

1806.) 

Action  by  John  TT.  Brookman  and  wife 
against  the  State  Insnrance  Company  of  Ore- 
gon.   Petition  for  rehearlnj  denied. 

For  former  opinion,  see  4S  Pac.  655. 

PER  CURIAM.  Tbe  aryament  In  the  pe- 
tition for  rehearing  fUed  In  tbie  canee  la 
fonnded  entirely  npon  an  allied  mistake  of 
facte  by  tbe  court,  In  aasnmlng  that  tbe 
lease  and  cbattel  mortgage  referred  to  In 
the  comi^nt  were  delivered  aa  a  part  of  tbe 
same  transaction,  and  ebonld  be  cenatrued 
together.  In  making  an  arguntent  np«i  this 
foundation,  petltloBers  mnat  have  overlooked 
certain  aUegatlons  In  tbe  comi^lnt  S>ery 
allegation  eoataloed  therein  which  was  well 
pleaded  wae  eonfeeaed  by  tbe  demurrer,  and 
must  be  taken  aa  true.  In  the  third  para^ 
graph  of  Bald  complaint,  after  a  statement 
as  to  the  execution  of  the  leaae,  It  was  al- 
leged aa  follows:  *^  secare  said  sums 
and  the  falthfnl  performance  ct  the  cove- 
nants and  condtttons  of  said  lease,  and  to 
aecnre  the  payroent  of  a  certain  prMBissory 
note  made  by  said  O.  J.  Hall  and  Qeorge  B. 
HaU  to  the  plaintiff  herein,  John  IT.  Brook- 
man,  and  whieh  tbe  lessee,  O.  T.  B.  Hall, 
assumed  and  agreed  to  pay  aa  a  part  of  tbe 
consideration  for  tbe  making  of  said  leaae, 
and  to  maintain  the  control  and  manage- 
ment of  the  growing  crop  of  bay  In  the 
plalntttrs,  thereafter,  on  the  27tb  day  of 
April,  T8M,  at  the  time  of  the  delivery  of 
the  said  Instrument  of  lease,  and  as  a  part 
of  tbe  same  transaction,  the  said  O.  T.  B. 
Hall,  jotaed  by  ber  hasband,  Charles  J.  Hall, 
made,  exectited,  and  ddlrered  to  tbe  plain- 
tiffs a  certain  contract  and  indenture  of 
mortgage,"— which  allegation,  taken  as  true, 
made  It  tbe  duty  of  this  court  to  assume 
the  facts  to  be  as  stated  in  Its  former  opfn- 
Ion.  that  Hie  delivery  of  the  lease  and  mort- 
gage constituted  a  part  of  a  single  transac- 
tion, and  that  such  Instraments  must  be 
constmed  together.  It  follows  that  the  aa- 
snmptton  of  a  miatake  aa  to  the  facta  waa 
wtttaoot  foundatkm.   Petition  denied. 


TURNER  V.  GREAT  NORTHERN  RT.  GOL 
(Saprenw  Court  of  Waahisgtui.    Adc  81, 

1896.) 

Bill  or  Pi.RTiccuitft— Phivoipu.  ako  Aobitv— 
TicKST  AQsyrs — Cakiiirks  op  pASasaoBBS 

— Bkucb  op  Oontraot— Dahiur. 
LUadar  Code  Glv.  Proc.  %  206,  proridhiji 
that  the  court  may  compel  plaintiff  to  file  a  bill 
of  particniara  of  dIb  items  of  damagea.  the  re- 
fumng  ut  a  motion  for  a  bill  of  particalars  Is 
witfab  the  (Uscretion  of  the  trial  court. 

2.  A  parebBKr  of  a  ticket  from  a  ticket  agent 
at  a  tmion  depot,  eelling  tickets  famished  by 
defradaat  railroad  company  and  accepted  by  1^ 
^  tn  the  absence  of  a  showing  that  he  neglect- 
ed other  msoaable  means  of  biCormatlon,  »- 
titled  to  rely  OB  the  agenfs  statnaentB  aa  *• 
the  time  of  arrival  of  the  train  at  his  point  «t 
de.stinatioa. 

3.  Where.  breath  by  a  carrier  of  Ita  oon- 
tract  to  carry  plaintiff  to  his  defltination,  due 
to  the  destrucfion  of  ita  road,  plaintifC.  on  the 
advice  of  the  carrier's  condnctor,  takes  the 
train  of  another  line,  and  Is  also  delayed  on  the 
second  hae  by  reason  of  nnavoidaUe  waahouts, 
the  first  carrier  is  liable  (or  such  sectaid  delay. 

4.  In  an  action  against  a  carrier  for  breach 
«t  a  contract  to  carry  a  passenger  to  his  dea- 
tlnation.  damages  for  anxiety  on  tbe  part  of  the 
passenger,  caused  the  delay,  are  not  recover- 
able. 

5.  On  the  qaestlon  of  damagea  fOr  loss  of 
time  by  a  lawyer,  erldenee  aa  to  the  vatae,  la 
general,  of  the  time  of  practking  att<meys«  la 
inadmiaalble  as  a  basis  of  damagea. 

Dnnbar,  J.,  dissenting. 

Appeal  from  superior  court,  ^okane  coon- 
tf;  Jesse  Arthur*  Judge. 

Action  bj  W.  W.  D.  Turner  agalnat  tbe 
Great  Nortbem  Railway  Oompany.  Tb«« 
was  a  judgment  for  plaintiff,  and  defendant 
appeals.  Ravened. 

O.  Wellington,  Jay  H.  Adams,  and  M.  D. 
Grover.  for  appellant  Graves  &  Wolf,  for 
respondent 

ANDERS,  J.  This  was  an  action  for  dam- 
ages for  the  failure  on  tbe  part  of  tbe  defend- 
ant to  transport  the  plaintiff  and  his  wife 
over  Its  line  of  railway  from  8t.  Paul,  Minn., 
to  the  city  of  Spokane,  In  accordance  with  Ita 
agreement  and  daty.  The  material  facts  scA 
forth  In  the  complaint  are^  briefly,  that  the 
defendant  Is,  and  at  all  the  times  mentioned  In 
the  complaint  was,  a  corporation  operating  a 
line  of  rallwayfrom  8t  Paul  to  Seattle  by  way 
of  the  dtyof  Spokane;  that  on  May  SO,  1894, 
the  plaintiff  purchased  from  the  agent  of  de- 
fendant at  St  Patil  tickets  for  himself  and 
wife,  and  procured  checks  for  their  baggage, 
over  defendant's  railway  from  St  Paul  to 
Spokane,  and  wu  Induced  so  to  do  by  tbe 
representation  of  said  agent  that  defendant's 
passenger  train  which  would  leave  St  Paul 
on  the  said  day  would  reach  the  city  of 
Spokane  on  the  morning  of  tbe  2d  day  of  June 
following,  and  that  the  tlckete  purchased 
from  the  defendant's  agent  were  limited  to 
that  time  and  train;  that  defendant  then  weH 
knew  that  It  had  not  been  able  to  mn  a 
tfarongb  train  from  St  Paul  to  Spokane  for 
•everal  days  prior  to  that  time,  and  tbat;  ow^ 
Ing  to  a  Mrioufl  breiUt  tai  Ita  roadbed  waat  «C 
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Havre,  It  vould  not  be  able  to  run  such 
ttmnsb  train  for  a  long  time  thereafter, 
wtaldi  fact  It  uegllgenUy  and  fiandulently 
concealed  from  the  plaintiff;  tbat  idalntlfl 
and  hla  wife  took  passage  on  defendant's  pas- 
senger train  which  8t  Paul  on  the  even- 
ing of  May  80,  1894,  and  when  said  train 
reached  Havre  the  condnctor  thereof  Inform- 
ed the  plaintiff  that,  becanse  of  some  damage 
to  defendant's  road  further  west,  In  the  state 
of  lUabo,  the  train  would  proceed  no  farther, 
but  that  the  plaintiff  and  h^  wife  wonld  be 
taben  on  defendant's  line'  <tf  railway  to 
Helena,  Mont.,  from  whldi  place  they  wootd 
be  carried  to  their  destination  over  the  line 
of  the  Northern  Pacific  Ballroad  Company, 
and  tbat  the  tickets  then  held  by  plalnUff 
were  good,  and  wonld  be  hondred  for  trans- 
portation over  that  road;  tbat  plaintiff  ar- 
rived at  Helena  on  June  1st,  and  on  the  fol- 
lowing day  boarded  the  first  west-bomid 
Northern  Padflc  train,  and  presented  bis  tick- 
ets to  the  Cfmductor,  who  refused  to  accept 
them  for  transportation,  and  required  the 
plaintiff  to  pay  the  fere  tor  himself  and  wlffe 
to  Mlssonla,— that  being  the  end  of  the  con- 
duct<n:*a  dlvlrion;  that,  owing  to  serious  dam- 
age to  that  road,  caused  by  high  water,  plain- 
tiff could  proceed  no  further,  and  was  com- 
pelled to  remiUn  In  Missoula  ttom  the  2d  to 
the  20th  day  of  June;  that  on  said  last-men- 
tioned day  plaintiff  paid  the  fare  demanded 
for  transportation  to  his  home  at  Spokane, 
which  place  he  reached  on  the  2l8t  day  of 
June,  having  been  delayed  over  night  at  Hope, 
Idaho;  and  that  the  expense  necessarily  In- 
curred for  extra  railroad  taxe  and  for  board 
and  lodging  daring  the  delays  at  Hdena.  Mls- 
Buula,  and  Hoi>e  was  f86.2a  It  Is  averred  in 
the  complaint  that:  "During  their  detention 
and  delay  plaintiff's  said  wife,  In  consequence 
of  said  delay  and  her  anxiety  of  mind  as  to 
their  situation,  became  sick  at  said  city  of 
Mlssonla,  and  was  confined  to  her  bed  for 
several  days,  and  plaintiff  was  much  wor^ 
ried,  vexed,  and  annoyed  because  of  his  ina- 
Ull^  to  make  his  wife  comforiable,  situated, 
as  they  were,  at  an  hotel,  among  strangers,  far 
from  home,  and  without  access  to  their  bag- 
gage; that  because  of  said  detenti<m  and  de- 
lay, and  of  his  Inability  to  reach  his  said 
home,  plaintiff  was  greatly  harassed,  troubled, 
and  perplexed  about  his  business,  and  it  others 
wise  caused  hhn  great  annoyance,  vexation, 
and  anxlel7  of  mind  because  of  his  embar- 
rassed situation,  the  uncertainty  when  they 
would  reach  tbetr  home,  and  the  great  dangers 
incident  to  traveling  at  that  time;  •  •  * 
that.  In  addition  to  said  extra  ezi>«ise  made 
necessary,  as  aforesaid,  because  of  defend- 
ant'a  negligent  and  fraudulent  conduct  in  the 
premises,  and  of  plaintiff's  delay  and  deten- 
tion, as  afbresaid,  and  consequent  loss  <a 
time,  worrimeot,  troutde,  annoyance,  and 
anxiety  of  mind,  as  aforesaid,  he  has  been 
damaged  in  the  further  sum  of  |1,000."  The 
plaintiff  accordingly  demanded  judgment 
agaJnat  the  defendant  tor  V1,O86.20l  The  de- 


fendant moved  the  court  to  require  the  plain- 
tiff to  furnish  a  bill  of  partlculais  showing 
the  respective  amounts  daimed  for  loss  of 
time,  troatde^  annoyance,  disappofntmait,  and 
anxiety  of  mind,  wUch  motion  was  denied. 
The  defendant  then  answered,  denying  all  the 
allegatiims  of  the  complaint  except  that  re- 
lating to  the  Incorporation  and  business  of 
the  defendant,  and  that  the  plaintiff  piuv 
chased  the  tlctets  mmtloned  in  the  complaint 
From  a  Judgment  In  favor  of  the  plaintiff  toe 
tbe  sum  of  fTBO,  this  appeal  is  prosecnted. 

It  is  claimed  by  defendant  that  It  had  a 
rights  nndw  section  206  ot  tbe  Code  ot  Pro- 
cedure, to  be  advised,  In  adnmce^  of  how 
much  plaintiff  sought  to  recover  for  loss  of 
time,  how  much  for  anxiety  of  mind,  etc. 
that  It  might  be  pr^red  with  its  proofs  to 
meet  the  allegations  of  tbe  oomplalut,  and 
that,  if  the  allegations  as  to  loss  of  time, 
trouble,  annoyance,  and  dlsappointmCTt  ot 
mind  authorized  the  Introduction  of  any  proof, 
the  damages  were  special,  and  the  defendant 
was  entiUed  to  a  statement  of  the  particular 
Items.  It  has  been  repeatedly  held  in  New 
Ywk,  under  a  statute  like  ours,  and  seems  to 
be  tbe  settled  role,  that  the  granting  or  le- 
fnslng  of  a  motion  for  a  bill  of  partlcalan  is 
within  the  sound  discretion  of  the  trial  court, 
and  Its  ruling  in  that  regard  will  not  be  re- 
viewed on  appeal,  except  In  cases  where  then 
has  been  a  polpaUe  abuse  of  such  discretion. 
TUton  V.  Beecher,  69  N.  Y.  176;  People  v. 
Tweed,  03  N.  Y.  184;  Dwlght  v.  Insurance 
Co.,  84  N.  Y.  ^S.  No  such  case,  we  appre- 
hend. Is  presented  here.  The  object  of  tbe 
statute  is  to  enable  a  party  reasonably  to 
protect  himself  against  surprise  on  the  trial 
(Bntier  v.  Mann.  9  Abb.  N.  C.  49);  but  we  are 
unable  to  see  how  the  defendant  could  have 
been  surprised  by  tbe  testimony  adduced  1^ 
the  plaintiff  corroborative  of  tbe  averments  ot 
the  comphilnt,  to  which  defoidanf  s  motion 
for  a  bin  of  particulars  was  especially  ad- 
dressed. So  far  as  the  complaint  la  eoneexn- 
ed,  ite  allegations  wem  snfflctent  to  let  in  the 
evldoiee  admitted.  The  damages  claimed,  or 
at  least  those  daimed  for  loss  of  time,  wen 
general,  and  therefore  were  not  reqohied  to 
be  Bpedflcally  alleged.  Thcnnp.  Garr.  Pass.  p. 
060. 

It  appeara  trom  the  testimooy  of  plaintiff 
tiiat  he  pnrcliased  his  tickets  tor  tranapMtar 
tlon  at  the  office  of  tbe  Union  Depot  at  St 
Paul,  and  not  at  the  (Ace  of  the  defoidant 
company,  and  tbat  tbe  persmi  fkom  whom 
he  purchased  them  was  oigaged  In  selling 
tickets  ow  vmrlona  otlier  Unas  of  railway 
whose  trains  entered  and  departed  from  that 
depot  Upon  the  trial  the  court  permitted 
the  plaintiff,  over  the  objection  ot  defendant 
to  detail  a  conversation  between  hlma^  and 
tbe  ticket  seller,  which  occurred  at  tbe  time 
the  plaintiff  purchased  his  tickets,  In  which 
the  ti<^et  seller  stated,  among  other  tidngs. 
tbat  defendant's  trains  were  running 
through  to  Spokane  on  stAednle  tlmc^  and, 
if  there  were  no  accidents;  plaintiff  would 
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mrrlre  at  his  destination  on  tbe  mornlnf  of 
June  2»  1894.  It  is  contended  that  Oits  was 
error,  for  tbe  reason  that  tt  was  not  shown 
tbat  the  person  who  made  these  statements 
was  an  agent  of  the  defendant,  and  anthcw- 
Ized  to  bind  It  b7  such  declarations.  Bat  the 
fact  tbat  tbe  tickets  ao  sold  were  fqznlshed 
by  the  railway  company.  an4  were  accepted 
as  Its  tickets  by  tbe  conductors  of  Its  trains, 
would  seem  to  be  snfBclent  proof  tbat  tbe 
seller  was  a  ti^et  agent  of  tbe  company, 
and  thereftm  clothed  with  tbe  usual  powers 
of  such  agents.  It  Is  generally  the  tSct  that 
there  Is  no  other  person  than  tbe  ticket 
agent  at  a  railroad  station  who  can  glre  trat- 
elers  the  necessary  Information  as  to  the  sr* 
rival,  deinrture,  and  running  time  of  trains, 
and  the  rutei  as  formulated  by  a  learned  text 
writer,  Is  that  passengers  bare  a  right,  until 
otherwise  Informed,  to  rely  on  Information 
received  them  from  ticket  ag«its,  tai  an- 
swer to  Inquiries  ctmcemlng  those  mattns. 
provided  Uxvy  do  not  disregard  other  reasmt- 
able  means  of  Information.  8  Wood.  R.  R. 
(Minor's  Bd.)  1^4.  The  testimony  objected 
to  was  certainly  competent  for  the  puipoee 
of  showing  tbat  the  plaintiff  bimsdf  was  not 
in  fault  In  taking  the  particular  train  on 
which  he  started  home.  It  was  also  compe- 
tent as  tending  to  prove  the  contract  be- 
tween the  parties;  but,  for  that  purpose.  It 
was  comparatively  unimportant.  In  view  of 
the  fftct  that  the  tlcketa  themselves,  whl<jh 
were  prima  fade  evidence  of  the  defendant's 
contract*  represented  npon  their  face  that 
plaintiff  would  be  carried  to  his  destination 
within  the  time  mentioned  1^  tbe  ticket 
seller. 

Objection  Is  made  tbe  defendant  to  tbe 
action  of  t2ie  court  In  permitting  the  re- 
spondent to  state  to  the  jury  the  amount  be 
was  compelled  to  pay  for  board  and  lodging 
and  ctbae  necessary  eqienses  for  himself 
and  wife  while  at  Hlssonla.  and  it  Is  urged 
with  mmcSx  earnestness  that  the  expense  In- 
curred at  that  place  was  not  the  result  of  the 
breach  of  defendant's  contract,  but  of  an 
Independent,  Intervening  cause,  yia,  the  In* 
ability  of  the  Northern  Padfle  Railroad  G<mi- 
pany,  npon  whose  line  tbe  plaintiff  hsd  be- 
come a  psssengw,  seasonsbly  to  carry  him 
to  his  destination.  The  fact  Is,  however, 
that  the  plaintiff  and  bis  wife,  while  at  Hls- 
sonla, were  not  passengers  on  tbe  Northern 
Pacific  Railroad,  and  the  company  operating 
that  road  had  violated  no  contract  with 
them,  or  duty  ot  oUlgatlon  concerning  them. 
It  carried  them  safely  and  iwomptly  to  that 
place,  and  theret^^  discharged  its  whole 
duty.  If  plaintiff  bad,  on  anivlng  there, 
requested  tt  bnmedlat^  to  convey  htan  to 
Spokane,  the  fact  that  its  road  had  been  so 
damaged  by  floods  and  hl^  water  that  it 
could  not  mors  Its  tnUns  would  have  been 
a  legal  excuse  for  a  fMlure  to  comply  with 
such  request  The  plaintiff  had  no  right  ci 
action  against  the  Northern  Pacific  Railroad 
Company  for  damages  suffered  h7  reason  of 


the  dday  at  Missoula,  and  tt  thereftm  fol- 
lows that,  if  the  defendant  Is  not  fiable  there* 
for,  the  plaintiff  Is  without  remedy,  and 
must  suffer  a  loss  occasioned  1^  no  fault  on 
his  part  But  we  do  not  think  that  the  plain- 
tiff Is  thus  remediless.  It  was  bis  privilege, 
U  not  his  duty,  on  being  Informed  that  tbb 
defendant  was  unable  to  transport  him  In 
accordance  with  the  terms  of  its  undertaking, 
to  procure  some  oUier  reasonaUe  means  of 
conv^uice,  and  proceed  cm  his  journey. 
He  chose  what  seemed  to  Um,  and  appar- 
ently to  the  conductor  of  tbe  Aefendanf  a 
train,  to  be  the  most  direct  and  expeditions 
route,  and  which,  ao  far  as  we  are  advlaed, 
was  tbe  only  one  practicable.  The  omission 
of  the  defendsnt  to  fulfill  lU  engag«nent 
caused  the  plaintiff  to  seek  transportation 
over  the  Northern  Pacific  Railroad,  ai^  It  Is 
therefore  justfy  liable  for  the  exp«se  there- 
by incurred,  including  that  lncld«it  to  un- 
avddaUe  delay.  S  Sutb.  Dam.  (2d  Bd.)  i 
836;  2  Sedg.  Dam.  <8tb  Bd.)  {  864. 

In  answer  to  the  questlm,  "Now,  Colonel, 
I  wish  yon  would  go  on  and  state  to  the 
Jury  what,  If  any,  anxiety,  worriment,  etc., 
you  suffered  on  account  of  your  delay,  being 
separated  from  your  baggage,  and  all  of 
those  things  that  are  proper  under  the  ruling 
of  the  court.  In  consequence  ot  ttilB  delay," 
tbe  plaintiff  was  allowed,  notwithstanding 
the  defendant's  objection,  to  testify  tbat  hs 
was  greatly  worried,  troubled,  and  annoyed 
tbe  combination  of  drcumstancea  sup- 
rounding  him  at  tiiat  time,  among  which 
were  that  he  had  to  pay  out  more  money 
than  he  had  cont«nplated  paying  out;  that 
the  Northern  Pacific  Railroad  Company 
would  not  board  him  at  Missoula,  as  they 
did  their  passengm;  his  means  were  limit- 
ed, and  he  did  not  know  how  kmg  he  had  to 
stay  there;  tJiat  hs  coidd  not  hear  ftom 
home,  the  telegraph  Une  being  broken  down; 
that  his  wife  was  taken  sick,  and  lay  in  bed 
three  days,  In  ctMiaeaueuce  her  worrimmt, 
and  that  he  could  not  make  her  comfortable 
under  the  circumstances.  Damages  for 
*VorTlment"  and  disappolntmeat  resulting 
from  Bucfa  dreumstances  are  too  remote  to  be 
recovered  In  this  action.  The  mental  anxi- 
ety of  tbe  plaintiff  Induced  by  the  sickness 
of  his  wlfto  and  his  InaMIlty  to  make  her 
comfortable,  or  bis  limited  means,  or  hla  In- 
ablllly  te  bear  from  home  owing  to  the  Intei^ 
ruptlon  of  telegraphic  communication,  can- 
not be  regarded  as  tbe  proximate  result  ot 
the  alleged  wrongful  acte,  or  omissions  of 
the  defendant,  and  the  court  therefore  erred 
In  permitting  this  testimony  to  be  submitted 
to  the  conaldemtloa  of  the  Jury. 

Tbe  court  alao  erred,  and  for  the  same  rea- 
son. In  Instructing  the  jury  generally  that  the 
plalntlfl  was  entitled  to  recovor,  for  worry  and 
mental  exdtement,  such  sum  as  would  fairly 
and  reasonably  compensate  him  therefor. 
"Damages  wlU  not  be  given  for  mere  Iscon- 
venlence  and  annoyance  sndi  ss  are  tdt  at 
every  disappointment  ot  one's  expectations,  If 
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tbere  la  bo  actnl  pkystcftl  or  mental  Injury," 
1  Sedg.  Dun.  (8tk  Bd)  f  42.  Aid  beace 
daaagoi  cannot  be  neorered  Tor  anxiety  and 
Bospetiae  of  mtnd  In  coiiaequeBce  of  delay 
cauaed  by  tbe  teidt  of  a  common  carri£r. 
Trlgi  T.  Railway  Co.,  74  Mo.  147;  HobbB  t. 
Railway  Co.,  L.  R.  10  Q.  B.  Xllj  Hamltn  t. 
BaUway  Co.,  1  Hurl.  &N.408;  Walsb  r.  Bait- 
way  Co.,  42  Wis.  23.  Nor.  In  an  action  against 
a  railroad  otw^ny  tor  a  refusal  to  carry, 
can  tbe  plaintiff  reoover  damages  for  fatigue 
suffered  by  him  In  walking  to  his  place  of  des- 
tination, or  for  mental  and  physical  suffering 
caused  by  siduieas  coottacted  in  sucb  walk. 
Railway  Co.  t.  Thomas  (Tex.  Civ.  App.)  27  S. 
W.  419.  But  it  is  urged  by  tbe  learned  coun- 
sel for  plaintiff  that  this  court.  In  the  case  tif 
WUtan  V.  Bailpoad  Ca.  5  Wash.  6^1.  32  Pac. 
468,  and  M  Pac  146,  repudiated  the  doctrine 
that  damages  cannot  be  recovered  for  mental 
■uffwlng  wbkJi  Is  not  connected  with  physical 
injury,  and  that  the  testimony  and  tbe  instruc- 
tion as  to  mental  anxiety  and  «ccltement  above 
mentlaiied  were  In  accordance  with  tbe  prin- 
ciple tbeie  annoaneed.  That  was  an  action 
for  damages  for  an  unlawful  expulBion  of  a 
pusenger  tnm  a  railway  train,  and,  while  It 
Is  tnie  that  we  beld.  in  aooordanoe  with  what 
was  deemed  to  be  tbe  weight  of  authority, 
that  the  plaintiff  was  entitled  to  compensation 
for  tbe  sense  of  wrong  suffered  and  tbe  feel- 
ing of  bumlUation  and  disgrace  occasioned  by 
tbe  wrongful  act,  we  did  not  undertake  or  in- 
tend to  annonaoe  any  mle  with  respect  to  tbe 
measure  of  damages  in  a  case  like  the  one  at 
bar.  Tbat  case  is  <deariy  distbtgulsbaUe  on 
^nciple  &om  thla,  and  tbe  decision  th^ln, 
in  our  Jud^ueat,  la  no  wise  militates  against 
tbe  Tiews  we  bare  here  expressed.  In  tbe 
WUIson  Case  tbe  eonrt  proceeded  npon  tbe 
theory  tbat  faumUtetloa  and  mental  distress 
wen  tlie  natval  and  proximate,  if  not  In  fact 
tbe  necessary,  result  of  tbe  wrongful  act  of 
tbe  defeodant;  bnt  in  the  present  case  tbe 
necessary  element  oC  proximity  la  wboUy  want- 
ing. Tbe  case  oC  Bailwsj  Ca  v.  Berry  (Tex. 
App.)  15  &  W.  48,  dted  by  plaintiff,  and 
whMi  aupporta  bis  contention,  seems  to  us  to 
te  contrary  to  sound  policy,  and  iqiposed  to 
the  geneoU  current  of  autbori^.  In  fact,  tbe 
trial  ooort,  in  one  portion  of  its  charge  to  tbe 
Jury,  recognized  and  announced  wfaat  we  hold 
to  be  the  correct  doctrine,  when  It  stated  to 
tbs  Jmy  that  the  plaintiff  could  not  recover 
damages  tor  any  mental  suffering  experienced 
by  reason  of  the  refusal  of  tbe  conductor  of 
the  Northern  Pacific  Railroad  Company  to  ac- 
cept the  tickets  tendered  to  him  by  plaintiff 
for  traiHtmrtatton;  and  tor  what  reason,  then, 
tt  told  the  Jury  tbat  tbe  plaintiff  was  entitled 
to  damages  tar  mental  anxiety  and  suffering 
sodnred  in  consequence  of  bis  delay,  we  are 
unable  to  perceive.  Surely  no  cotut  oonld  any 
that,  tn  contemplation  of  law,  tbe  mental  agl- 
tattoa  or  excitement  caused  by  being  delayed 
OB  a  Jonmey  Is  of  a  different  character  from 
that  isndnoed  by  unexpectedly  having  to  pay 
extra  fare  for  tzmasportation   Tbe  mental  sen- 


sation In  eacb  case,  whether  it  be  called  ex- 
citament,  anxl^,  annoyance,  or  worry,  » 
manifestly  tbe  result  of  disappointed  hope  or 
expectatloa  merely,  for  which,  as  we  have 
seen,  no  damsjres  can  be  awarded. 

It  avpe&n  from  tbe  evidence  that  the  plain- 
tiff is  an  attorney  at  law,  and  well  known  as 
such  at  Spokane,  but  that  he  had  not  bees 
engaged  in  tbe  practice  of  bis  profession  tm 
two  years  prior  to  the  time  when  bis  alle};^ 
cause  of  action  arose;  and  upon  tbe  trial  he 
testified  that  be  estimated  the  time  lost  by  Ui 
being  d^yed  to  be  reasonably  worth  tbe  sum 
of  $2i>  per  day.  Two  other  attorneys  were  al- 
so  called  as  wftncssaes  for  plaintiff,  one  of 
whom  stated  that  tbe  services  of  attorneys  of 
the  ability  and  learning  of  tbe  plaintiff,  who 
were  engaged  In  active  practice  In  Spokaas 
during  tbe  month  of  June,  18i^  were  worth 
from  ^  to  930  per  day,  and  the  other  tbat 
they  were  worth  from  $30  to  (40  per  day.  AH 
<tf  this  evidence  was  objected  to  on  tbe  al- 
leged ground  tbat  It  was  incompetent,  irrele- 
vant, and  Immaterial,  and  tt  Is  hne  Insisted 
that  the  court  erred  In  overruling  tbe  objec- 
tion. Now,  It  is  evident  that,  if  tbe  plaintiff 
was  delayed  In  reaching  his  destination  by  the 
fault  of  tbe  defendant,  be  was  damaged,  on 
account  of  lost  time,  to  an  amount  exactly 
equal  to  tbat  whlcb  he  would  have  earned  tf 
the  practice  of  his  prfMTesslon  (for  It  Is  as  a 
lawyer  only  tbat  he  claims  damages  for  lost 
of  time)  bad  be  been  at  borne  during  such  de- 
lay; but  to  entitle  him  to  a  reeoreiy  It  was 
Incumbent  upon  him  to  prove  mch  amount  hj 
competent  and  legal  evidence.  As  to  the  pcoot 
of  damages  for  time  lost  by  professional  men 
Mr.  Sedgwick  says:  "In  tbe  case  of  most  pro- 
fessional men.  there  can  be  no  way  of  fixing 
a  gea»^  scale  of  remuneraiion.  Tbe  exclu- 
sive services  ctf  Buch  men  cannot  be  measured 
by  any  pectuUary  scale  common  to  a  whole 
clam.  Tbe  most  trustworthy  basis  of  dam- 
ages In  su(A  a  caae  Is  tbe  amount  which  the 
injured  party  has  earned  In  the  past.  This  is, 
iiowever,  only  evidence  from  which  tbe  jury' 
will  be  enabled  to  say  what  tbe  services  of 
soch  a  man  as  tbe  plaintiff  are  worth,  and  tbe 
Jury  sboidd  distinctly  understand  tbat  it  Is 
not  to  be  taken  aa  tbe  necessary  and  legal 
measure  of  damages."  1  Sedg.  Dam.  &ih  Ed.) 
I  180.  And  this  statCTieut  of  law  seems  to 
be  amply  support(>d  by  the  authorities  It  Is 
apperent,  therefore,  that  tbe  "most  trustwor- 
thy basis  of  damages"  was  not  adopted  In  the 
trial  of  this  cause.  There  was  no  proof  what- 
ever of  what  cbe  plaintiff  actually  earned  as 
an  attorney,  either  before  or  after  the  particu- 
lar time  in  question.  Of  course,  he  earned 
nothing  Immediately  before  tbat  tbne^  because 
he  had  not  been  engaged  in  the  practice  of  the 
law  for  tbe  preceding  two  yeers;  but.  as  be 
resumed  the  practice  of  his  profession  Imme- 
diately after  his  arrival  at  Spokane,  we  think 
it  would  have  been  proper  to  have  sbowD 
what  be  earned  thereafter,  mt  as  establlablng 
In  Uaetf  tbe  value  of  hla  time,  but  as  evidence 
to  aid  the  Juiy  In  flxtog  It,   U  would  era 
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have  been  ycnnlssible  t*  submit  to  tb«  con- 
Blderaikm  of  tbe  Jury,  tuidec  ycoper  lustruc- 
dotia,  proof  of  the  earnlngB  of  the  ploiucUf 
when  prcTloasly  encaged  In  practlcins  law  in 
the  city  of  ^wkane;  bat  we  are  IncUnecl  to 
the  opinion  that  it  was  hardly  proi>er  to  prove 
vhat  the  time  of  practicing  attorneya  waa 
worth,  as  that  would  ceuatitute  no  fair  baals 
of  damages,  where  the  value  of  a  person's  time 
dep»ids  BO  much  vpou  hia  Individual  exer- 
tions.   Neither  was  It  proper  to  permit  the 
plaintiff  himself  to  state  bis  own  opinion  or 
"estimate"  of  the  value  of  hl»  time,  without 
stating  the  facts  upon  which  such  opinion  was 
based.   Indeed,  the  testimony  of  each  of  the 
wlincasea  who  testified  as  to  the  value  of  an 
attorney's  time  waa  suhstantially  nothing  more 
than  an  expression  of  his  Individual  opinion 
upon  the  subject,  and  the  question  involved 
waa  not  one  of  science  or  skill,  such  as  could 
not  be  determined  by  a  jury  of  ordinary  intel- 
Ugence,  without  the  aid  of  the  opinions  of  oth- 
ers.   If  facta  oiOy  bad  been  stated,  the  Jury 
coold  have  drawn  their  own  concluBtoua.  Up- 
on this  Issoe  the  Jury  were  instructed  that  for 
loss  of  time  {daintier  was  entitled  to  recover 
such  sum  as  his  time  at  home,  for  the  period 
he  waa  delayed  by  reason  of  defendant's  lall- 
ore  to  tzmnspedrt  hUn.  waa  reasonably  and  fair- 
ly worth  In  his  profesalfMi  or  business;  and  as 
•n  abstract  pn^iKieltlon  of  law  the  instruction 
was  correct,  but  as  applied  to  the  proofs  it  was 
misleading,  because  it  virtually  authorized  the 
Jory  to  adopt  the  amount  stated  by  the  plain- 
tiff hUnael^  or  that  which  tbey  might  Infer 
from  the  testimony  of  either  <rf  the  other  wit- 
nesses, to  be  the  rsaaenable  value  of  plaintiff's 
time,  aa  tbe  absolute  and  certain  measure  of 
damageSk   Even  If  It  were  conceded  that  the 
evidence  was  admissible,  and  that  U  showed  a 
"general  scale  of  remuneratioo"  common  to 
all  attorneys  8u<^  as  the  plaintiff,  tbe  Inat ruc- 
tion would  still  be  op»  to  the  same  objection, 
for  It  left  eut  of  consideration  entirely  tbe 
probability  that  plaintiff  would  have  had  pro 
feasional  emplc^ent  had  be  been  at  home 
during  the  period  of  hie  detention.    Yonge  v. 
Steamafaip  Co..  1  Cal.  353;  3  Sutb.  Dam.  (2d 
Ed.)  i  S86;  2  Sedg.  Dam.  (»th  m~)  I  SUa. 
Tbe  Jury  should  have  been  distinctly  charsed 
to  weigh  tluit  probability,  for  tbe  manifest  vea- 
eoa  that  tbe  plaintiff's  right  to  damages  (or 
kwg  ot  time  depended  upon  the  fact  whether 
the  time  during  which  be  waa  delayed  would 
have  been  of  pecxmiarr  value  to  him  If  he  had 
arrived  at  his  destination  without  detention. 
Under  tbe  Instruction  as  given  the  Jury  were 
left  to  determine,  as  best  they  could,  tbe 
amount  of  damages,  without  being  Informed  as 
to  tbe  rule  by  which  such  damages  should  be 
measured.    It  is  difficult,  at  best,  to  determine 
tbe  value  of  time  In  a  case  like  this,  where 
Kucb  raloe  Is  not  governed  by  any  established 
rate  of  wages;  and  It  Is  therefore  highly  Im- 
portant that  tbe  Jury  should  be  fully  Informed 
as  to  tbe  rnles  and  principles  by  which  they 
shonld  be  guided. 
Wbat  w*  liave  already  said  rendem  U  unnec- 


essary (or  us  to  specially  consider  the  renalb' 
Ing  points  made  by  the  defendant.  The  Judg- 
ment must  be  revened,  and  tbe  cause  rwua&> 
ed  f  or  a  new  trial. 

HOTT,  a  J„  and  tiUUDON.  J.,  ceoem 

DUNBAR,  3.  I  dissent  I  thbik  no  sub- 
stantlal  error  waa  CMnnltted  by  the  ooovt,  and 
the  Judgnuot  afiftttM  be  afflmiBtl. 


BANE  OF  Bsmnn  goutmbia 

JBFFS. 

(Supreme  Court  of  WashbigtoD.    SepL  8, 
1896.) 

NaooTUBLB  InaTRDBtBHT  — Parol  Eviosnoi  or 
BuasTVHHip— ExTBNBioir  to  PKi:«atPAL— Ao- 

CBPTAIfea  or  iNTKRHBT  IM  ADTAMCB. 

1.  Oae  of  two  or  more  Joint  and  Beveral  mek- 
ers  of  a  note  may  show  by  aarol  that  be  waa 
in  fact  a  surety,  and  that  sncn  fact  was  known 
fo  the  payee  when  the  note  was  talten, 

2.  Woere  the  PsyM  of  a  Joint  and  Brvera} 
note,  with  kaowIed<e  of  the  fact  that  eo*  ot 
the  noakera  ie  a  surety  only,  after  maturity  ot 
tbe  note  accepts  from  the  principal  payment  of 
interest  to  a  time  In  the  future,  however  Bhort, 
anch  aoeeptaace  niDonnts  to  aa  extenaloa  of  the 
note,  which  releases  the  surety,  vnlesa  made 
with  bis  consent. 

3.  The  fact  that  a  bank,  whlTe  holding  a  past- 
doe  note  of  a  depositor,  wHch  is  also  signed  by 
a  surety,  make*  £  temperary  k>ao  t»  the  depoe* 
itor.  whicb  Is  placed  to  bis  credit,  and  subse* 
queatly  checked  out,  does  not  entitle  the  surety 
to  have  the  amonnt  of  tiw  deposit  credited  oa 
the  note. 

Appeal  from  snperlor  eoort,  King  connty;  T. 
J.  Homes,  Judge. 

Action  l(y  the  Bank  of  Brlttab  OdumUa 
against  Richard  Jeffs.  Judgment  for  plain- 
tiff, and  defendant  appeals.  Reversed. 

Thomas  B.  Hardin  and  Pierre  P.  Ferry,  for 
apfiellant  Burke,  Sbepard  &  Wooda.  for  re- 
spondent 

GORDON,  J.  This  action  la  baaed  upon  a 
promissory  note  executed  by  T.  M.  Alvord,  hla 
wlfe^  M.  J.  Alvori,  E.  H.  Alvord.  and  appel- 
lant  Richard  Jeffs;  said  note  being  tor  the 
sum  ot  $10,000,  made  November  15.  1890*  pay- 
able to  the  respondent,  the  Baukctf  British  Co- 
lumbia, one  day  thereafter,  with  Interest  after 
date  at  the  rate  of  10  per  cent  Tbe  action  waa 
brought  against  the  appellant  Jeffs,  alone. 

Tbe  amended  answer  contains  nine  separate 
defenses,  the  first  of  which  alleges  that  tbe 
sum  toi  which  said  note  was  pivva  was  loaned 
by  the  respondent  to  tbe  said  T.  M.  Alvord; 
that  the  appellant  waa  a  surety  only ;  and  that, 
after  the  execution  of  said  note  by  appellant 
the  aame  was  altered,  without  the  knowledge 
or  consent  of  the  appellant  by  the  addition 
thereto  of  tbe  signature  of  one  £.  H.  Alvord, 
as  an  apparent  principal-  Tbe  second,  third, 
fourth,  fifth,  sixth,  and  seventh  defenses  all 
assert  that,  after  the  maturity  of  tbe  note, 
the  same  was,  for  a  sufficient  conalderatloa, 
extended  from  time  to  tloke,  u  set  qiU  In  aald 
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B&rmi  defenses,  and  that  each  of  said  ex- 
tensions was  had  without  tile  knowledge  or 
consent  of  the  appellant  The  eighth  defense 
was  an  attempt  to  set  out  an  agreement  lo 
extend,  but  It  lacks  deflnlteneaa,  and  the  low- 
er court  sustained  a  demurrer  thereto.  Fro 
an  examination,  we  are  satisfied  the  demur- 
rer was  rightfully  sustained.  Stickler  t. 
Giles,  e  Wash.  147,  37  Pac.  293. 

The  ninth  defense,  in  substance,  alleged  that 
In  June.  1891,  at  a  time  when  said  note  was 
due,  T.  M.  AlTord  had  on  d^MMlt  with  the  re- 
spondent the  sum  of  $3,000,  which  money  had 
been  borrowed  by  him  from  the  respondent, 
and  had  been  placed  to  his  general  deposit  ac- 
count This  defaise  proceeds  upon  the  as- 
sumption that  it  was  the  duty  of  the  respondent 
to  have  credited  the  amount  of  said  deposit  up- 
on said  past-due  note,  and  that  its  f&llure  to 
do  so  operated  as  a  defense  pro  tanto.  A  de- 
murrer to  the  seTeral  defenses  baring  been 
OTerruIed,  excepting  only  ss  to  the  eighth  (as 
hereinbefore  noticed),  the  respondent  replied, 
denying  each  and  all  (tf  the  allegations  contain- 
ed in  the  several  defenses;  and,  the  cause  hav- 
ing fffoceeded  to  trial,  the  court  at  the  con- 
clusion at  the  testtm{Hiy,  over  the  objection  of 
the  appellant  withdrew  from  the  Jury  the  sec- 
ond, thh:<d.  fourth,  fifth,  sixth,  seventh,  and 
ninth  d^enses,  Instructing  the  Jury  to  disre- 
gard the  same  in  arriving  at  their  verdict,  and 
submitted  the  cause  to  them  upon  the  Issue 
raised  by  the  first  defense  only,  viz,  as  to 
whether  there  had  been  an  alteraaon  or  tne 
note  sulMequent  to  Its  execution  by  the  appe- 
lant. Upon  the  issue  thus  submitted,  the  Jury 
returned  a  verdict  tot  the  respondent  apon 
which  the  court,  having  denied  appellant^s  mo- 
don  for  a  new  trial,  ntered  its  Judgment,  and 
tbe  catne  ctKnes  here  on  appeal. 

It  Is  contended  In  this  court  the  learned 
eounsd  for  the  respondent  that  the  Judgment 
was  right  In  any  event  Inasmudi  as  the  note 
In  question  Is  signed  by  the  appellant  as  an 
I4>parent  maker;  and  It  is  urged  that  It  is  not 
oompetmt  for  blm  to  show  that  he  executed 
the  same  In  the  capacity  of  a  surety.  So  mucb 
has  been  said  by  courts  and  text  writers  upon 
the  proposition  which  Is  here  urged  that  we 
deem  It  unpr<^table  to  enter  up(m  a  discus- 
sion of  tbe  subject  and  are  contesit  to  announce 
that  In  our  oplnlcm,  the  great  weight  of  au- 
thority upon  the  question  Is  against  the  coa- 
tentitm  of  respcmdent,  and  that  tbe  trend  of 
modem  authority  Is  against  It  Nor  do  we 
think  that  It  can  be  regarded  as  an  open  ques- 
Um  In  this  state,  and  tbe  right  of  one  ot  iwo 
or  more  makers  of  a  Joint  and  several  nego- 
tiable note  to  show  by  parol  evidence  that  he 
was  In  fact  a  surety,  and  that  that  fiact  was 
known  to  the  payee  of  the  note  when  the  same 
was  taJten,  has  been  freqnoitiy  recognized  by 
this  court.  Btnnian  r.  Jennings  (Wash.)  4fi 
Pac.  30Q;  Warburton  r.  Ralph,  9  Wash.  537, 
38  Pac.  140;  Oulbertson  v.  Wilcox,  11  Wash. 
S22,  89  Pac.  954;  Bank  v.  Harris,  7  Wash. 
189, 84  Pac.  466.  PirobaUy  a  different  rale  ex- 
brii  lAun  cae  wbo  !■  In  reality  a  rarety  ex- 


pressly dedares  In  his  contract  tbat  ke  Is  a 
principal,  or  adds  tin  word  ^Trindpil*'  to  bk 

signature. 

Proceeding  to  a  moslderation  of  the  f«e(& 
tlons  relied  upon  by  the  appellant  for  a  re 
versal,  aside  from  the  error  predicated  apon 
the  ruling  of  the  court  sustaining  a  demv- 
rer  to  the  eighth  defense,  already  noticed, 
we  think  that  the  action  of  the  court  la 
withdrawing  from  tbe  consideration  of  the 
Jury  the  so-called  "defenses"  numbered  2, 
3,  4,  6,  6,  and  7  Involves  but  a  single  ques- 
tion, and  that  It  Is  not  necessary  to  consider 
said  defenses  separately.  The  testimoay 
Introduced  upon  the  trial  relating  to  these 
defenses  showed  that  the  entire  sum  repre- 
sented by  said  note,  viz.  |10,000,  waa  a  loan 
of  money  to  tbe  said  T.  M.  Alvord,  and  that 
the  appellant,  JetTs,  never  received  any  part 
thereof;  also,  that  the  respondent  had  full 
knowledge  of  that  fact  at  the  time  when 
said  loan  was  made,  and  at  all  times  there- 
after.   It  further  appears:  That  on  July  30, 

1892,  said  Alvord  gave  respondent  hia  check 
drawn  upon  the  respondent  bank  against  the 
account  of  said  Alvord  In  said  bank,  for  the 
full  amount  of  Interest  on  the  note  in  suit 
for  tbe  month  of  July,  1892.  Said  check  was 
accepted  by  the  respondent  and  charged  to 
the  account  of  Alvord  on  that  day,  and  an 
Indorsement  thereupon  made  on  the  back  of 
said  note,  aa  follows:  "Int  paid  to  the 
31  July,  •92."  That  on  March  30,  1893.  a 
similar  check  was  given  in  payment  of  in- 
terest for  the  month  of  March,  and  a  like 
Indorsement  waa  made  by  respondent  npoa 
tbe  note.  That  on  April  29,  1893,  said  Al- 
vord, by  a  similar  check,  paid  the  Interest 
on  said  note  for  the  full  month  of  April 
And  that  the  respondent  upon  said  29tta  day 
of  April,  made  an  indorsement  upon  said 
note  to  the  effect  that  the  Interest  had  been 
paid  for  that  month.  On  May  24,  1893.  Al- 
vord gave  to  the  respondent  his  check,  dated 
the  20th  day  of  May,  1893,  tor  the  amount 
of  Interest  upon  said  note.  In  full  for  said 
month  of  May,  18^  Upon  the  face  of  said 
check  was  contained  the  statement  that  It 
was  given  In  payment  of  Interest  for  that 
month.  On  the  same  day  it  was  presented 
to  tbe  respondent  and  by  It  marked  **Pald," 
and  OD  that  day  charged  to  the  aceoont  of 
said  Alvord;  and  at  the  same  time  an  In- 
dorsement was  made  upon  said  note,  showing 
that  tbe  Interest  was  paid  thereon  to  May  31. 

1893.  On  the  28th  of  June,  189S.  a  similar 
transaction  occurred,  viz.  respondent  re- 
ceived from  said  Alvord  payment  of  tbe  in- 
terest upon  said  note  up  to  the  30th  6aj  of 
June  of  that  year.  Thus,  it  will  be  aeea 
that  the  varlons  extensions  relied  upon  were 
In  some  Instances  for  a  day  only,  and  la 
none  exceeding  six  days;  and  appellant's 
contention  that  extensions  were  made,  and 
for  definite  periods,  Is  based  wholly  iip<»i  the 
acceptance  by  the  respondent  In  serenl  In- 
atances  of  Interest  in  advance;  and  these 
paymentB  are  relied  open  as  eonstitntlng 
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ralld  extensions  of  tlie  time  for  payment  of 
the  principal  amn  represented  by  the  note. 
The  officials  of  the  bank  testlfled  that,  when 
these  interest  payments  were  made,  noth- 
ing was  said  about  the  payment  of,  or  ex- 
tensions of  the  time  for  the  iwyment  of,  the 
prindpaL  The  respondent  Insists  that  the 
payment  of  interest  in  advance  Is  not  a  suf- 
ficient consideration  to  support  an  agree- 
ment to  extend  the  time,  but  the  contrary 
has  been  held  by  this  court  In  the  very  late 
case  of  Blnnian  t.  Jennings,  supra.  After 
an  examination  of  all  of  the  authorittes  cited 
upon  the  main  proposition,  we  think  the 
proposition  la  fully  supported  that  where  a 
^editor,  without  Inadvertence  <Hr  mistake, 
receives  a  payment  of  interest  In  advance 
on  the  note  of  a  debtor,  and  does  not  ex- 
pressly reserve  the  right  to  sue  before  the 
expiration  of  the  period  for  which  Interest 
Is  taken,  there  is  a  contract  crested  to  ex- 
tend tbe  time  of  payment  during  the  period 
for  which  the  interest  Is  paid.  Woodbum 
T.  Carter,  50  Ind.  376;  Crosby  v.  Wyatt,  10 
N.  H.  318:  Bank  v.  Pearsons,  30  Vt  711; 
Hamilton  v.  Wlnterrowd,  43  Ind.  393;  Star- 
ret  V.  Burkhalter,  86  Ind.  439;  Bank  v.  Ela, 
11  N.  H.  335;  Bank  v.  Mackey,  140  U.  S. 
220,  11  Sup.  Ct  844;  Bank  v.  TruesdeU,  66 
Barb.  602;  Kerns  v.  Ryan,  26  lU.  App.  177; 
Bank  v.  McClnng,  9  Humph.  97;  Scott  v. 
Scruggs,  9  G.  C.  A.  246,  60  Fed.  721.  In 
the  case  of  Preston  v.  Hennlng,  6  Bush,  656, 
the  court  say  upon  this  question;  "But  It 
la  argued  for  the  appellees  that  although  the 
acceptance  of  payments  so  made  may  have 
autborized  an  expectation  that  Indulgence 
was  to  be  given,  as  no  express  contract  to 
forbear  Is  proved,  none  should  be  inferred. 
We  are  of  a  different  opinion.  The  prepay- 
ments of  interest  being  made  as  the  price 
of  Indulgence,  and  received  by  the  appellees 
witb  knowledge  of  that  fact,  and  without 
notice  to  the  payer  that  the  forbearance 
thus  paid  for  would  not  be  given,  they  were 
bound  by  an  Implied  promise  to  forbear  to 
me  until  the  expiration  of  the  time  for  which 
the  interest  was  paid."  In  Brandt  on  Sure- 
tyship (volume  2,  9  352)  that  learned  author 
■ays:  "The  decided  weight  of  authority, 
and  It  seems  the  better  reason,  is  that  the 
payment  In  advance  of  Interest  on  the  debt 
by  the  principal  to  the  creditor  Is  of  Itself, 
without  more,  sufficient  prima  fade  evidence 
of  an  agreement  to  extend  the  time  of  pay- 
ment for  the  period  for  which  the  Interest 
Is  paid,  and  works  tbe  dlscliarge  of  tbe  sure- 
ty." Of  coarse,  upon  principle,  the  exten- 
sion of  the  time  of  payment  for  six  days,  or 
for  a  day  only,  would  operate  to  release  the 
surety  as  fnUy  and  effectually  as  if  made 
for  a  year.  2  Brandt,  Sur.  S  344;  Kerns  v. 
Ryan,  supra;  WInne  v.  Springs  Co.,  3  Oolo, 
155;  Ducker  v.  Rapp.  67  N.  Y.  464;  Berry 
T.  PuUeu,  69  Me.  101.  Our  conclusion,  there- 
tore,  is  that  the  court  erred  in  withdrawing 
•aid  defenses  from  the  consideration  of  the 


The  remaining  question  relates  to  the  par- 
tial defense  urged  by  the  appellant,  and  is 
designated  "Affirmative  Defense  No.  9."  We 
do  not  think  that  it  was  the  duty  of  the  re- 
spondent to  have  applied  the  f3,000,  which 
was  on  deposit  in  its  bank,  to  the  credit  •t 
the  said  T.  M.  Alvord,  in  part  payment  -sf 
the  note  in  question.  This  deposit  was  tiie 
result  of  a  temporary  loan  made  by  the  re- 
spondent to  the  said  Aivord,  and  by  him  sab- 
sequently  checked  out.  We  think  there  Is 
no  authority  that  would  sustain  the  conten  - 
tion of  the  appellant  In  this  behalf.  Toss  v. 
Bank.  83  HL  699. 

For  the  error  above  noticed,  the  Judgumt 
wUl  be  reversed,  and  the  cause  remanded. 

ANDflBS  and  DUNBAB,  JJ.,  concur. 


SMITH  et  aL  T.  SMITH  et  aL 
(Supreme  Court  of  Washington.    Befft  IT, 
1896.) 

Wills — Covstbuctioh — Tbdbtees. 
Testator  gave  to  his  "add  execators"  all 
his  property,  "fii  trust,  Devertheless."  for  certain 
uses,  and  then  directed  a  sale  of  the  property 
and  division  among  certain  beneficiaries.  One 
of  the  executors  appointed  was  a  nonresident, 
who,  by  statute,  was  Incompetent  to  act  as  aa 
ezecutOT,  and  part  of  tbe  property  was  held  by 
testator  as  trostee.  ffela,  that  the  executors 
held  the  property  ai  tmstees,  and  not  as  execu- 
tors. 

*  Ap[>eal  from  superior  court,  Pierce  county; 
Bmmett  N.  Parker,  Judge. 

Action  by  Maiy  A.  Smith  and  others  against 
Andrew  G.  Smith  and  George  O.  Kelly.  There 
was  a  judgment  fbr  defendants,  and  plaindflCi 
appeal.  Affirmed. 

DooUttle  &  Fogg,  for  petitUmm.  Paisons, 
Gorell  &  Parsons,  for  respondents. 

DUNBAR,  J.  This  case  Involves  the  con- 
struction of  a  wllL  The  petition  of  the  appd- 
lants  charges  the  reapcmdenta  with  mismana- 
ging the  estate  of  decedoit,  Edward  S.  Smith, 
and  prays  fbr  an  accounting  the  said  al- 
leged executors,  for  the  reveling  and  setting 
aside  of  an  order  theretofore  made  tbe 
court  accepting  the  r^rt  of  said  executors,  and 
for  the  removal  from  office  of  said  execnton, 
and  the  appointment  of  some  suitable  person 
in  tbelr  stead,  and  for  other  relief.  A  de- 
murrer was  Interposed  to  the  petition,  which 
demurrer  was  sustained  hy  the  court.  Judg- 
ment for  costs  was  rendered,  and  from  such 
Judgment  on  the  demurrer  appeal  was  taken 
to  this  court 

The  appellants'  brief  in  this  case  Is  exceed- 
ingly elaborate.  Hundreds  of  cases  are  dted. 
but  the  brief  is  so  prepared  that  It  is  diffi- 
cult to  determine  frequently  whether  the  learn- 
ed author  is  quoting  the  dedskms  of  courts, 
or  is  setting  forth  bis  own  argument  in  tbe 
case;  and  this  defect  In  the  brief  has  neces- 
sitated an  examination  at  many  cases,  which 
examination  might  have  been  oOiarwIn  eb* 
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rlated.  W«  have  cacamtoed  suutr,  Int  all< 
cf  the  autborities  cited,  bat  bare  obtained  rerr 
Uttle  Ugbt  from  sncb  cams,  for  ttaer  aeem  to 
us  not  to  bear  on  tbe  oonstmctlon  ol  bikIi  a 
will  as  tbe  one  wtalcb  Is  before  as.  The  peti- 
tion IQ  this  case  la  extremelr  redundant,  pro- 
lix, aikd  tautoloKical,  and  Is  attacked  bf  tbe 
demurrer  for  sereral  alleged  defects;  but  out- 
side o(  tbe  qocstloo  as  to  wbetber  or  not  tbe 
petition  seti»  fortb  tacts  sufficient  to  constitute 
a  caiK*e  of  action.  In  that  It  does  not  show  tbat 
a  sufficient  notice  ol  tbe  former  settlement  of 
tbe  execntors  bad  not  been  made,  and  tbat  It 
was  defective  for  want  of  all  tbe  proper  parties 
plaintiff,  we  tblnlc  tbe  first  objecticw  to  tbe 
petttiou,  that  tbe  probate  court  did  not  have 
jurisdiction  to  entertain  tbe  petition,  must  be 
sustained.  We  tblnk  It  will  be  ewKeded  ttiat 
If  the  respondents  were  made  trustees  of  tbe 
property  of  the  estate  by  tbe  wlU,  Instead  of 
executors,  tbe  probate  Jurisdiction  could  not 
attach,  but  tbat  tba  ease  sbould  be  tried  by  a 
court  of  etiuity.  and  tbe  respondents  should  be 
called  upon  to  account  for  their  trust  under  the 
statute  of  trusts,  instead  of  under  tbe  statute 
of  probate.  So  tbat  tbe  pivotal  question  Is, 
were  these  rsspcndents  trustees  or  executors? 

The  pordon  of  tlM  will  necessary  for  ooa- 
Btructlon  Is  as  follows:  "X,  Edward  S.  Smith, 
of  Tacoma,  In  tbe  count?  at  Pierce  and  terri- 
tory of  Washtawrtou,  being  of  sound  and  dls- 
postng  mind,  do  make,  puUtsh,  and  declare 
this  my  last  wHl  and  testament.  In  manner  fol- 
lowiuK.  hereby  revoklD^  all  former  wills  by 
me  made:  Ist.  I  appoint  my  brother  Andrew 
O.  Smith,  of  Rochester,  Mtmiesota,  and  my 
friend  Georse  O.  Kelly,  of  said  Tacoma,  ex- 
ecutors of  this,  my  last  win  and  testament,  to 
serve  without  f^viog  iMnds,  and  direct  that.  In 
case  of  tbe  death  of  either  of  them,  tbe  snr- 
Tlvor  may  act  and  do  all  tbIiiKS  tbat  both 
could  do  If  llTbuc  2nd.  I  give,  devise,  and  b»- 
queatb  to  my  said  executors  all  and  slnele  my 
properly,  real  and  p«BonaI.  and  all  property 
standtog  In  my  name,  wheresoever  situated. 
In  trost,  nerertbeteH,  to  and  for  the  ftoUow- 
ing  uses  and  purposes,  viz.:  I  direct 'my  said 
execneors  to  sell  all  and  singular  tbe  saU 
property,  both  real  and  personal,  at  such  time. 
In  Buclo  manner,  and  on  such  terms,  and  for 
such  prices  as  is,  in  ttietr  opinion,  for  the  best 
interest  of  my  estate,  and  to  convey  the  titles 
to  said  real  estate  by  deed,  and  from  the  net 
proceeds  of  said  sales,  belooftiofr  to  said  es- 
tate, after  paylOK  to  my  wife  such  sums  as.  In 
their  opinion,  may  be  rpqulred  for  ber  sopport, 
to  divide  the  remainder  eqnally  between  my 
cfaildt^n,  share  and  sbare  alike.  3rd.  And, 
whereas  certain  real  property  which  I  hold  is 
ot  anefa  a  character  that  It  may  be  considered 
by  ray  ssid  executors  tliat  it  sbould  not  be 
sold  immediately,  the  same,  or  any  part  of  It, 
may  be  held  by  tbem.  In  their  discretion,  fbr  a 
iwrlod  not  eaceedinx  ten  years."  It  srems  to 
na  tbat  this  will,  constmed  as  an  entirety, 
iMaly  iDdlcatea  that  It  was  tbe  Intention  at 
tke  decedent  to  make  tmatees  of  these  respond- 
■■li^  nithimfc  tkiy  an  denominated  '*uuea- 


tors"  by  the  wflL  All  tiiat  the  devisor  prob 
ably  meant  was  ttant  these  respondenta  should 
execute  tbe  tmst,  for  the  dndes  which  be  Im- 
posed upon  them  were  purely  and  almply  the 
dotlea  of  trustees.  This  is  set  out  la  the  sec- 
oa&  paragraph  of  the  will,  after  tbe  words.  "1 
give,  devise,  and  bequeath  to  my  said  execu- 
tors all  and  singular  my  property,  real  tnd 
personal,  and  aU  property  standing  in  my  name, 
wheresoever  sltnated."  by  tbe  qualifying  words 
"la  trust,  neverthelesa,  to  and  fbr  the  foUow- 
inx  uses  and  purpoaea";  that  la,  notwlttwtaiul- 
1ns  the  devise  and  beqneat  to  tbe  aaid  execo- 
ton,  nerertb^ess  said  devise  and  bequest 
were  In  tmst  for  the  uses  and  pnrposes  sped- 
fled.  Had  ttie  word  "exeeotora"  not  been  used 
by  the  devisor.  It  could  not  taavc  been  con- 
tended that  tbe  will  did  mere  than  to  appoint 
tbe  respondents  trustees  of  tbe  estate.  A«aiii, 
under  our  laws,  an  executor  of  an  estate  mmt 
be  a  resident  at  the  atate  In  whldi  the  estate  !• 
situated,  and  tbia  will  eqtedaUy  recites  thit 
one  of  tbe  devisees.  Tlx.  Andrew  C  Smith,  li 
a  resident  of  Roeheater,  Minn.  Again,  the  will 
Its^  shews  tbat  a  portion  ot  tbe  property  at 
the  estate,  and  which  was  bequeathed  to  the 
re^iendenla.  was  property  not  bekx^^lng  to  tbe 
devisor,  bat  pnverty  for  vrbicb  be  was  t 
trastee,  and  therefora  property  for  which  be 
could  not  have  appointed  an  execntor;  for 
there  Is  no  case  which  goes  to  the  extent  of 
bolding  that,  where  the  deeedait  was  himself 
a  trustee  of  tbe  pwpetiy  devised,  eitbtt-  hii 
executor  or  trustee,  by  whatever  name  hf 
might  be  caDed,  or  tbe  ^operty  so  bdd  b 
trust,  would  be  subject  t«  the  JnrtsdlctlMi  of  i 
probste  c-o*u*t  Altogether,  we  thtak  It  was  tbe 
erideut  hrtentton  of  tbe  deviaor  ba  canstltnte 
ttie<  respondents  here  trustees,  only,  dtf  his  es- 
tate. Tills  was  the  view  taken  Ibe  court 
below  upon  the  approval  af  tbe  report  of  tbe 
respondents  heretofore  meatkned,  and  tbe  or 
der  of  the  court  was:  "And  It  fmther  ap- 
pearing that  tbe  said  Andrew  C.  Smith  and 
Oeonte  O.  Kelly,  as  devisees  and  tmstees  «f 
tbe  estate  at  said  decedent,  have  not  fully  clos- 
ed tbe  tmst  Imposed  upon  tbem  by  said  win.  and 
their  duties  as  executors,  bi  connectton  wttb  their 
said  office  as  trustees,  to  which  this  court,  as  a 
court  of  probate,  to  without  Jurisdiction,  and  as 
tbe  court  <a  of  tbe  opintoo  that  all  of  said  mat- 
ters can  be  more  falriy  and  equitably  adjusted 
upon  their  final  report  and  statemott  of  their 
Bocomit  as  such  trustees,  It  is  ordered  that  aO 
said  matters  and  tbe  further  bearing  hereof  be 
continued  until  such  final  settlement  of  such 
trustee!!  shall  be  tiad,  Includtng  their  eompen- 
SBtlon  aa  such  executors,  and  all  sncb  allow- 
ances as  may  seem  upon  such  final  accomtlng 
to  be  Just  and  proper,  or  shall  at  any  time  be 
ftmnd  and  awarded  by  this  court  sIttlDg  in  eqid- 
ty,  with  leave  to  said  executors  at  any  time  to 
apply  for  such  further  order  or  orders  berein  as 
they  may  be  advised  are  proper  for  tbe  final 
completion  of  their  duties."  Tbe  record  shows 
tbat  an  action  In  eqafty  for  an  accoontlng  has 
beoi  conHDeoced  In  this  case,  and  to  now  pend- 
ing. We  think  all  tbe  relltf  wtakfli  appeBaats 
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ddm  can  be  properly  obtaloed  M  tliat  actloa,  or 
m  Mme  otiw  actloD  broogbt  for  ui  equitable 
wwnntlng  by  these  tnutees,  and  that  the  de- 
mner  to  the  petWoo  mm  rightfoOy  mtalDed. 

HOXT,  a  J.,  and  ANDBBS  md  GORDON. 

JJ^  OODCIIb 


STATB  ex  ivL  GOHMBROIAIi  BUSOTRXO 
UOHT  ft  FOWHB  OO.  T. 
STAIXOnP.  Judge. 

(Snpmne  Court  of  WashhiKton.    Bept  28, 

1696.) 

Apfbal  ntoM  Order  Gbantiko  Isjifwotiok  — 
Efpict. 

A  twuporary  bjonctkn  to  operattre  darhig 
tlH  ^en^Bcy  pt  an  appwl  tnm  the  ocder  grant- 

OriglBal  appUcatkn  by  the  atate,  on  the 
lebtUon  «f  the  Gommerclal  Blcctric  Light  & 
Power  Company,  tor  a  writ  of  nwDdate  to 
J(An  C.  StaHcap,  jndge  of  the  aiqperior  coart 
of  Pierce  county,  repairing  him  to  fix  the 
amount  of  a  bond  for  stay  <it  ptoeeedlnga 
pendlnir  an  appe&L  Denied. 

Stiles  A  SteTena,  tor  relatw.  A.  N.  Jor 
dan  and  Bogle  A  Bichard«ni,  for  req>ottd«it, 

QOBXK>M,  I.  An  acthm  waa  commenced 
by  the  dty  at  Taeoma  against  the  Oommer- 
dal  Etoetrie  Light  A  Power  Company,  de- 
fendant dtiator  hanlnk  to  obtain  a  petpetnal 
taijonetlan  restmlntaw  and  enjoining  aald 
Ught  and  power  company  from  atringlog  eleo- 
tile  wins  on  the  atneta  4NE  the  plalnUff 
city.  Upon  hearing  had.  the  eonrt  lasaed  a 
temporary  Injonedon  Mtralntag  the  defend- 
ant thonln  from  doing  the  acts  threatened 
pettdmc  the  litigation,  and  rcqnlrlng  the  city 
to  entw  into  a  bond  In  the  amn  of  96,000, 
OHMUUoned  to  pay  any  damages  defendant 
nigbt  Boataln  by  reason  of  tbe  temporary  In- 
janctkm.  Thereupon  defendant  (rdator  heie* 
la)  gave  notice  of  appeal  to  thla  court  from 
tbe  order  grantliig  the  temporary  Injunction, 
and  also  filed  Ita  cost  bond  ivoo  ai^L 
Thereafter  tbe  defendant  light  and  power 
tamsmmr  mond  tbe  respondent,  as  Judge  of 
the  auDerlor  eoort  in  which  said  action  waa 
pending,  to  fix  tlie  amount  of  bond  for  a  stay 
ef  prooeedlnga  pending  the  appeaL  Tbe  court 
denied  the  modoo,  and  refused  to  flz  the 
amount  at  such  bond,  in  so  far  aa  tt  might 
"aoapexKl  tbe  operation  of  tbe  temporary  In- 
junction." This  Is  a  piooeedtaig  for  a  writ  of 
mandate  direcled  to  the  tespoodent,  «a  Judge, 
reqnlrinc  bbn  to  forthwith  fix  tbe  gmonnt  of 
■aid  booML  A  aln^  qaesUon  la  presented, 
Tte.:  la  n  tmnpon*!  lajwctlon  opecatlTe 
dvriw  tbe  penflenffy  «C  an  aiveal  from  tbe 
order  granting  ttT  Vpoa  behidf  «f  the  re- 
voadeat  tt  li  bulatad  that  the  anMal  was 
pscfaeted  by  the  glTlng  of  tbe  coat  bond;  that 
"tten  ate  do  pregeedlngs  on  aoch  oidar  ian 
ocdv  g— "ffg  a  iBB^ssnry  liiJqaetloD)^  and 


no  process  can  iaane  thereon;  and  that  there 
la  nothing  to  be  stayed."  Tbe  graeral  rule  Is 
thus  stated  In  section  8dl  of  BUlott,  App. 
Proa:  "Where  a  decree  q>ecificaUy  forbids 
a  party  from  doing  a  designated  act,  he  can- 
not, by  obtaining  a.  superaedeas,  acquire  a 
right  to  do  tbe  forbidden  act  Thus,  a  super- 
aedeas coBfcra  no  right  to  do  an  act  prohibited 
by  a  decree  awarding  an  lojanction  forbidding 
the  act  It  la  obvious  that  to  assign  to  a 
supersedeaa  such  force  as  would  make  tt  so 
operate  as  to  giro  a  party  power  to  do  wliat 
the  decree  prohibits  would  make  It  a  remedy 
creating  afflrmatlre  rights  of  a  positive  na- 
tore,  rather  than  a.  preventive  order  or  writ 
This  would  be  to  completely  transfurm  one 
remedy  Into  another,  of  an  easentlaUy  dlffer- 
mt  cUiBs.  To  adjudge  that  a  supersedeas  can 
create  a  poaitlve  and  affirmative  right  would 
be,  in  effect  to  annul  the  decree  of  the  lower 
court  before  a  hearing  upon  tbe.  merits  Is  had, 
and  thla  the  policy  of  the  law  prohlblta.  The 
prlneiplai  declared  In  analogona  cases  forbid 
that  the  merits  <tf  an  appeal  ahonld  be  detov 
mined  npon  a  preliminary  application,  and 
they  forbid,  also,  that  the  Judgment  of  the 
trial  court  should  be  nullified  wtthoat  a  con- 
sideration of  tbe  merits.  In  dne  coarse,  and 
vpan  fnll  a^nmeuL"  "The  general  tbecwy  af 
iojunctire  reUef,  except  so  tar  aa  oar  Code 
has  dnnged  tbe  doctrine,  la  that  some  act  la 
about  to  be  done  by  tbe  defendant  which  will 
result  In  each  Injury  to  Oie  complaining  party 
aa  cannot  be  compensated  In  damagea  that 
can  be  reeoreredln  an  ordinary  action  at  law. 
If  the  party  enjoined  can,  by  ai^iealing,  go  <m 
and  do  tbe  act  wUdi  will  result  In  the  Irrep- 
arable damage,  compel  the  party  who  has 
obtained  the  ta^nnetlon  to  se^  Us  redress  In 
an  action  for  damagea  npon  tbe  appeal  bond, 
there  wonld  aeem  to  be  no  material  advantage 
In  obtaining  an  Injmctloa  in  sndi  case  against 
such  Injnrkma  act"  State  t.  Chase,  41  InA 
DBA  In  Sixth  Ave.  Sy.  Ok.  T.  Gilbert  B.  B. 
Co.,  71  N.  Y.  4S0;  It  was  held  that:  "An  ap. 
peal  from  a  Judgmmt  restraining  an  action 
on  tbe  part  of  defeoadant,  and  a  stay  of  pro* 
ceedinga  thereon,  do  not  affect  the  validity 
or  effect  af  tbe  Judgment  pending  tiie  appeal. 
The  defendant  Is  wot  absolved  ftom  the  du^ 
of  obedience  to  tt,  or  permitted  to  do  that 
which  the  Judgment  absolntdy  pn^lblts. 
The  Judgment,  so  far  aa  It  enjoins  the  de- 
fendant, needs  no  erecntlcm.  It  acte  directly 
without  process,  and  the  stay  only  operates 
to  prevent  action  on  tbe  part  of  plaintiff." 
At  page  48S  the  court  aay:  *'It  did  not  ab- 
solve them  from  the  duty  of  obedience,  and 
permit  them  to  do  that  which  the  Judgment 
abB<Mtely  prohibited,  and  tbe  doing  of  which 
would,  as  adjudged  by  the  court,  cause  Irrep- 
arable mischief  to  the  plaintiff,  or  an  Injury 
which  could  net  certainly  be  compenaated  in 
damages."  See,  aiao,  Kllnek  v.  Black.  14  A 
a  241;  Central' Union  TeL  Co.  v.  State,  110 
Ind.  206,  10  N.  B.  »S2,  and  13  N.  E.  IM: 
Mao^erhonee  Casea,  10  WaU.  27S;  Mining 
Ofc  T.  SVemont,  7  OaL  ISO;  High,  iaj.  f  vm. 
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Connael  tor  tbe  relator  concedes  that  the  gm- 
eial  rule  Is  that  supersedeaa  IxmdB  do  not  sus- 
pend temporary  Injimctitm  orders,  but  he  plants 
himself  upon  the  etatate  of  this  state  govem- 
tng  appeals  (sections  6  and  7,  Act  March  8, 
1S93;  Laws  18^,  p.  119),  ana  the  cases  of 
State  T.  Jones,  2  Wash.  St  662,  27  Pac.  452, 
and  State  v.  Superior  Court,  12  Wash.  677,  42 
Pac.  123.  We  have.  In  the  courseof  Investiga- 
tion, examined  a  great  many  statutes,  but  we 
think  that  the  distinction  fw  which  counsel 
contends— and  which  contention  Is  supported 
to  some  extent  by  what  Is  aald  In  State  t.  Su- 
perior Court,  supra— Is  one  of  phraseology,  and 
not  of  principle.  We  have  not  been  able  to  find 
any  authority  which  supports  the  claim  that 
an  appeal  from  an  order  awarding  a  tempo- 
rary Injunction  annuls  the  orAer,  and  leaves  the 
parties  against  whom  It  te  directed  as  free  to 
act  as  If  the  Injunction  had  not  been  awarded. 
Kule  93  of  the  supreme  court  of  the  United 
States  provides,  "When  an  appeal  from  a  final 
decree,  IQ  an  equity  suit,  granting  or  dissolving 
an  Injimction,  Is  allowed  by  a  justice  or  judge 
who  took  part  In  the  decision  of  the  cause, 
he  may.  In  his  discretion,  at  the  time  of  such 
allowance,  make  an  order  snepending  or  mod- 
ifying the  Injunction  during  the  pendency  of 
the  appeal  upon  such  terms  aa  to  bond  or 
otherwise  as  he  may  consider  proper  for  the 
security  of  the  rights  of  the  opposite  party." 
It  will  be  observed  that  this  rule  does  not 
confer  an  arbitrary  right,  but  reposes  in  the 
trial  court  a  discretionary  power.  Here  It  is 
asserted  as  an  absolute  right  given  by  the 
statute.  Were  we  to  uphold  the  claim  of  re- 
lator. It  would  be  to  read  into  the  statute 
that,  "In  all  cases  of  appeal  from  orders 
awarding  temporary  Injunctions,  the  appel- 
lant may,  upon  giving  the  general  bond  pro- 
vided by  section  7,  commit  the  acts  forbid- 
den by  the  order  from  which  an  appeal  is 
taken."  And,  aa  there  are  no  exceptions  In 
the  statute,  it  follows  that,  unless  it  would 
be  the  right  of  a  defendant  to  give  a  bond 
suspending  the  injunction  pending  an  appeal 
In  all  cases,  it  is  a  right  in  no  case.  Did  the 
statute  warrant  such  construction,  its  coq- 
stitutlonality  might  well  be  doubted.  To  il- 
lustrate: It  is  one  of  the  safeguards  of  the 
constitution  that  "private  property  shall  not 
be  taken  for  private  use."  Suppose,  in  a 
given  case,  a  party  or  a  corporation  was  pro- 
ceeding to  Intrude  upon  the  premises  of  an- 
other, to  cut  down  timber,  or  remove  and 
destroy  property,  claiming  a  right  so  to  do, 
and  that  the  owner,  either  because  of  the  in- 
solvency of  the  party  asserting  the  right,  or 
because  the  damage  threatened  was  not  sus- 
ceptible of  definite  ascertainment,  or  because 
of  his  unwillingness  to  part  with  his  proper- 
ty for  compensation  or  at  all,  should  resort 
to  equity  to  prevent  the  injury.  The  logic 
of  relator's  position  is  that  if  a  temporary  In- 
junction issued  the  defendant  might,  upon 
giving  an  undertaking  on  appeal,  proceed  to 
do  the  very  acts  which  by  injunction  be  was 
rartialned  trom  doing*  and  thereby  the  own- 


er would  be  obliged  to  reeort  to  the  remedy 
upon  the  bond,  and  be  content  with  compen- 
sation in  money.  What  becomes  of  the  con- 
stitutional right  of  the  defendant?  It  ii 
vouchsafed  to  him  that  his  private  property 
shall  not  be  taken  for  private  use.  For  pri- 
vate purposes  It  may  not  be  taken  at  all.  Por 
public  purposes  it  may  be  taken  only  upon 
Just  compensatloa,and  the  question  of  wheth- 
er the  contemplated  use  be  really  public  is, 
by  our  constitutloQ,  a  judicial  question.  It 
is  perfectly  manifest  that  these  provisions  of 
the  constitution  go  for  naught,  If  it  is  within 
the  power  of  the  legislature  to  enable  a  par- 
ty, under  the  guise  of  an  undertaking  upm 
appeal,  to  disr^ard  the  restraints  imposed 
by  an  Injunctlonal  order.  And  aside  from  the 
fact  that  under  the  constitution  there  are 
some  rights  of  property  which  are  sacred,  and 
for  an  Infringement  of  which  the  law  does 
not  require  that  the  Injured  party  shall  ac- 
cept compensation  In  money,  it  often  occurs 
that  the  injury  complained  of  is  of  sach  char- 
acter as  that  adequate  compensation  In  mon- 
ey cannot  be  made;  and  that  circumstance, 
in  a  given  case,  might  be  the  sole  basis  of 
equitable  intervention.  "It  may  be  that  the 
tree  threatened  to  be  cut  Is  one  which  he 
values  as  an  ornament  to  his  dwelling,  or  one 
which,  in  his  eyes.  Is  sacred,  by  Its  assocla- 
tions.  There  are  some  things  which  t>ondii 
will  not  cover,  and  which  cannot  be  esti- 
mated in  dollars  and  cents;  and.  If  our  law 
cannot  fully  protect  the  proprietor  In  cases 
like  these,  it  but  poorly  earns  the  encomiums 
which  are  bestowed  upon  It"  De  La  Croix 
V.  Villere,  11  La.  Ann.  39.  The  remedy  af- 
forded by  Injunction  is  often  sought  to  pre- 
vent Irreparable  Injury,  which  cannot  be  es- 
timated in  dollars  and  cents;  and.  It  the  in- 
junction is  suspended  while  an  appeal  is 
[pending,  it  might  and  doubtless  would  often 
follow  that  the  mischief  would  be  done  which 
the  object  of  the  action  was  to  prevent. 
"Shade  trees  could  be  cut  down,  property  re- 
moved out  of  the  jurisdiction  of  the  court, 
beyond  recovery,  or  any  other  wrong  Intended 
to  be  prevented  perpetrated,  so  that  when  a 
final  Judgment  or  perpetual  injunction  wtfe 
rendered.  It  would  be  vain  and  useless.  The 
remedy  sought  by  the  process  might  thus  be- 
come Illusory,  and  success  In  the  suit  follow- 
ed by  no  benefit  to  the  a^rleved  party." 
Green  v.  Griffin,  95  N.  C.  5a  We  think  that 
the  true  rule  Is  laid  down  in  Mining  Co.  v. 
Fremont  supra,  viz.:  "A  stay  of  proceedings, 
from  its  nature,  only  o[>erates  upon  orders  or 
Judgments  commanding  scone  act  to  be  done, 
and  does  not  reach  a  case  injunction." 
Section  S  of  the  act  of  1893,  supra,  expressly 
provides  that  In  all  cases  where  a  final  judg- 
ment shall  be  rendered,  wherein  a  temporaty 
injunction  has  been  granted,  and  the  party 
at  whose  Instance  such  injunction  was  grant- 
ed shall  appeal  from  such  judgment  such 
lojunctlon  shall  remain  in  force  during  the 
pendency  of  the  appeal  up«i  giving  tbe  b«id, 
etc.  The  enactment  of  this  section  atwugifc- 
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OS  the  preBnniptloii  tbnt  the  graieral  prorl- 
fllOBB  Of  section  7  were  not  Intended  to  em- 
brace cases  Uke  the  present  It  seeou  plain 
tbat,  if  the  RHkeral  prorlidons  of  section  7 
in  applicable  to  appeals  from  wders  grant- 
ing temporary  Injimctloiis,  tbey  are  equally 
ajqiUcable  to  the  cases  pvorlded  for  hy  sec- 
tkra  8;  hence,  why  the  necessity  tor  the  en- 
acting section  8? 

It  followa,  we  think,  that  the  general  lan- 
tmaee  of  section  7  of  the  act  of  March  8, 1893. 
rapra,  cannot,  in  view  of  the  nature  of  In- 
JuDctlTe  relief,  be  held  to  suspend  an  Injunc- 
tion pending  an  appeal  from  an  order  allow- 
ing it.  To  hold  ^t  the  legislature  Intended 
to  anthtnlse  a  par^  to  cmnmlt  the  very  act 
which  it  is  the  sole  object  of  an  action  to  pre- 
rent.  In  the  face  of  an  adverse  order  or  de- 
cree standing  unrereraed,  and  remand  his 
adversary  to  anotiier  forum,  there  to  seek,  la 
another  form  action,  damages  which  he 
might  be  loath  to  accept,  and  which  would 
tftentimes  be  difficult  oi  ascertainment,  and 
mere  often  Inadequate,  npoo  the  mere  gen- 
et ai  terms  of  a  statute  that  is  Inapplicable  to 
the  very  nature  of  the  case,  would  be  un- 
reasonable, and  do  Tlolence  to  the  spirit,  if 
not  the  lettw,  ot  the  law.  While  there  are 
grneral  exprestions  used  In  the  c^lnlon  in 
State  T.  Snpolor  Court,  snpra,  which  seem 
to  justify  the  position  of  ttm  relattw  herein. 
BDch  gennal  expressions  cannot  be  consider- 
ed as  decisive  either  of  that  case  or  of  the 
present  «ie;  and  we  think,  ni;ion  mature  con- 
tldemtlon,  that  too  broad  a  construction  was 
there,  idven  the  statute  under  comdderatlon. 
Of  State  V.  Jraies.  supra,  it  Is  only  necessary 
to  Bay  that,  under  the  statute  In  force  when 
that  raae  was  decided,  no  appeal  was  allowed 
from  an  order  granting  or  denying  a  motion 
lor  a  temporary  injunction;  hence  the  case 
cannot  be  considered  of  any  aathorlty  upon 
the  qneatlon  here  considered.  The  writ  pray- 
ed for  must  be  denied. 

80OTT,  ANDBBS,  and  DUNBAR,  JJ.,  con- 
en; 


KBUUBY  T.  PIBROB  OOUNTT  et  al. 

(Supreme  Court  of  Waahlngton.    8^  2B, 

1896.) 

CODWTT  INDBBTBDNBSS — HoW  DeTBRHIITBD. 

In  determining  the  indebtedness  of  a  coun- 
1j  within  the  meaning  of  the  conetitntlonal  pro- 
▼ttion  limitioc  tbe  same,  there  shonld  be  de- 
dncted  the  cash  assets  of  the  couatj,  the  amount 
of  tazee  assessed  for  county  purposes  on  the  tax 
roll  for  the  cnnent  year,  end  the  smoont  of  tax- 
es aopaid  on  the  rolla  for  prior  yean.  State 
r.  Hopkins  (Wash.)  44  Pac  1S4,  and  MuIIoi  v. 
Saekett.  Id.  180,  f<dlowed. 

Appeal  from  superior  court.  Fierce  county; 
John  C.  Stallcup.  Judgeu 

ActlMi  1^  Thomas  Kelley  against  Pierce 
county,  John  B.  Hedges,  treasurer,  Frank  H. 
Gloyd,  auditor,  H.  O.  Holmes  and  others, 
board  of  county  commiaalonera,  for  an  In- 


junction to  restrain  13ie  payment  of  eomnty 
warrants,  or  the  Interest  thereon,  or  tBe 
printing  and  exchanging  of  certain  funding 
bonds,  or  the  Incurring  of  any  indebtedness 
on  account  of  tbe-same^  without  such  war- 
rents  being  first  submitted  to  and  validated 
by  the  electon  of  Pierce  comity.  Fran  a 
judgment  in  favor  of  plaintiff,  overruling  a 
demurror  to  the  complaint,  defendants  ap< 
peal.  Reversed. 

Coiner  &  Shacldeford  and  Crowley,  Sulli- 
van &  Groescap,  for  appdlants.  Wick  era- 
ham  &  Reld,  for  respondent. 

PBR  OITRIAM.  The  judgment  In  this  case 
Is  directly  In  conflict  with  the  decision  of  this 
conrt  in  State  v.  Hopkins  (Wash.)  44  Pac 
134.  and  MuUen  v.  Saekett.  Id.  186.  The 
judgment  will  therefore  be  reveraed,  and  the 
cause  remanded  to  the  lower  court,  with  in- 
structions to  sustain  defendants'  demnrrw  to 
the  complaint 


WOLVKRTON  t.  GLASSCOCK  et  nx.i 

(Soprone  Court  of  Wailiington.    Sept.  26, 
1896.) 

JCDOHBNT—  RbS  JUDICATA  —  PROVINCB  OV  JdBT. 

Where,  In  an  action  on  a  note  by  an  as- 
■iffnee,  defendant,  the  maker,  pleads  &  judgment 
rendered  against  him  as  garnishee  in  an  action 
affainst  plaintiffs  assignor,  in  which  the  aa- 
Bignee  was  not  a  party,  the  qneBtion  whether 
plaintiff  did  not  In  fact  defend  in  the  garnish- 
ment suit,  80  as  to  render  the  judgment  bind- 
ing upon  nim,  the  evidence  being  conflicting,  is 
for  the  jury. 

Appeal  from  superior  court,  Spokane  coun- 
ty; Jamea  Z.  Moore,  Judge. 

Action  by  John  Wolverton  against  B.  B. 
Glasscock  and  wife.  There  was  a  judgment 
for  defendants,  and  idalntifF  appeals.  Be* 
versed. 

Jones,  B^  ft  Qulnn,  for  appellant  Jones, 
TocNThees  ft  Stephens,  for  respondents. 

DUNBAB,  J.  Briefly  stated,  tbe  a.pptH- 
lant,  John  Wolverton,  was  the  Indorsee  of 
two  negotiable  promissory  notes  executed  by 
respondent  Glasscock  to  appellant's  father, 
W.  M.  Wolverton.  The  appellant  brought 
an  action  on  the  notes  against  the  maker 
and  his  wife.  Annie  W.  OIassco(^,  the  com- 
plaint containing  the  usual  allegatloiu.  The 
answer  of  the  defendants  denied  tbe  In- 
dorsement of  the  plaintiff,  denied  the  allega- 
tion tliat  the  notes  had  not  been  paid,  and 
denied  the  reasonableness  of  the  attorney's 
fee.  But  the  oiwwer  which  raised  the  is- 
sues which  are  matolal  in  this  cue  was 
a  further  allegation  that  the  defendants 
were  gaml^ees  In  a  suit  brought  by  the 
Bxchange  National  Bank  of  Spokane 
i^idnst  W.  M.  Wolvertim  and  Maggie  Wol- 
verton as  defendants;  that  judgment  vnu 
rendered  against  the  defendant  B.  B.  Glass- 
cock, as  snch  garnishee,  for  the  amount  due 


1  Rehearing  denied.  — ,  . 
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<»  tkt  aald  prontaaory  aatt*  nietf  on;  and 
ttnt  the  Mid  B.  K  eiawcocl:,  !■  aecordance 
with  tlie  demand  0f  lald  }wlsment,  had  ilnee 
patd  and  dtecbarged  said  Jodgment  so  ren- 
dered against  him  as  surti  garnlsbea,  In  fnU. 
Tbe  reptjr  of  tbe  plaintiff  waa  a  general  de- 
nial. Upon  the  trtat  «t  the  canae,  the  Jndve 
dlachavged  tbe  jarjr,  and  dedded  tbe  caar 
adToreekr  to  the  platetllt  boUtag  that  the 
jndsment  In  garnishment  waa  a  bar  to  the 
action. 

It  la  nrged  by  the  aiv^lant  that  the  courl 
erred  in  permitting  any  pwt  of  the  gar- 
nishee Jnc^ment  or  proceeding  against  Glass- 
cock, because  the  appellant  was  not  a  party 
to  tbe  garnishee  proceedings,  and  is  not 
bound  by  any  Judgment  rendered  therein. 
The  defendant  in  the  garnishment  case,  la 
hla  answOT,  alleged  that  he  bad  been  in- 
formed and  believed  that  the  notes  sued 
upcm  bad  been  assigned  b^  tbe  defendant  in 
tliat  action,  W.  M.  Wolverton,  to  tbe  plain- 
tiff In  thlf  action.  Jotm  WolTerton.  It  is  in- 
sisted by  tbe  appellant  that,  under  section 
1S2  of  the  Code  of  Procedure.  It  was  the  duty 
of  tbe  defendant  gamisl^  to>  aivly  to  tbe 
court  for  an  order  to  substitute  the  assignee, 
and  that,  this  not  having  been  done,  he  is 
bound  to  answer  to  the  assignee  for  the  debt 
We  think  that  tbe  mode  provided. by  the 
statute  Is  not  Intended  to  be  nchiair^  and 
that  the  attention  ot  the  ctmrt  was  sufficient- 
ly called  by  the  anawer  to  the  fact  of  the 
assignment,  and  espefriatty  would  this  be  ir- 
relevant If  tbe  assignee  actually  appeared 
ttt  the  caae;  and  tUa  case  must  r«Uly  be 
determined  upon  the  proposition  of  wlietfaer 
or  not  the  assignee,  John  Wolrerton,  ap- 
peared in  the  garnishment  proeeedlnga  It 
vras  nptm  the  tl^ry  that  he  did  appear  that 
the  conrt  decided  the  case.  But  It  seems  to 
'  us  that  It  was  tlie  duty  and  province  of  the 
Jniy  to  determine  that  question  (which  was 
purely  a  question  of  fact),  rather  than  the 
court  The  opinion  of  tbe  cour^  which  la 
a  part  of  the  record  In  this  case,  wonld 
have  been  a  very  good  argument  to  have 
been  presented  ta  tiM  jury  by  tlie  defend- 
ants' attorneys.  The  court  proceeds  In  thia 
opinion  to  allege  reaaoaa  tending  to  show 
that  Belt,  one  of  the  attwneya  for  the  plain- 
tiff In  this  case  appeared  In  the  garnish- 
ment case  as  attorney  0or  Jelmr  Wolvcrton, 
and  the  coart  concludes  Its  oplnlaa  with  the 
fcAlowing  words:  "Now.  the  conrt  eonclndea 
from  the  evMoice  in  this  ease  that  the  plain- 
tiff was  represented  at  the  trial  at  EHfwague, 
and  Is  concluded  by  the  Judgment  tham 
The  Jury  will  be  dtschargad."  As-  we-  havn 
before  Indicated,  tt  was  the  province  of  the 
farj  to  reach  cooelnelHia  from  tbe  svldracai 
and  the  caae  cited  by  the  court—via.  Douth- 
Itt  T.  MacCnlsky  (Wash.)  40  Pac.  ia3-does 
sustain  the  doctrine  tiiat  in  a  ease  of 
thia  kind,  where  the  testtanmy  Is  conflicting, 
the  cawt  has  a  right  to  take  the  ascertain- 
ment of  qnestlons  of  Act  from  Uie  jnry.  and 
d^rlTO  tbe  UUgants  of  thdr  constitutional 


right  of  Mai  br  Jury:  Vor  tMa  mar  ataw. 
the  canae  wffl  be  reveraed,  and  a  new  Ual 
granted. 

HOTT,  a  and  AKDBR8,  J.,  conear. 
OOBDON,  J.,  ooDcsrs  in  the  resolt 


DONJTERBERG  T.  OPPBNHEIMEE  et  iLi 
(Supreme  Coort  of  Washington.    SepL  28, 
189&} 

FBOHUSOHT  Noras  — <}UA.U!(Tr— iHDoassiiut- 
PsnrOtPU,  AlTD  SOKRTT— DuoaABOB 

or  BuKBiT. 

1.  The  alwolnte  mannten  of  a  note  wiiTiaf 
demttDd,  protoat,  etc..  are  not  entitled  to  hm 
tbe  note  presented  for  parmeDt  on  maturity. 

2.  On  negotiatins  a  note  before  raatoritT  br 
w  payee,  a  mamiirty  of  payment  wafvinff  de- 
mand, etc.,  indoraed  on  tbe  nste,  ie  an  Indorae- 
meot  with  an  enlarged  liability. 

3.  A  purcbaMr  of  a  note  after  mataritj  tmta 
a  bona  fide  Indorsee  acquires  all  the  rights  of 
the  Indoraptt 

4.  Ib  cue  of  an  absolate  jotait  gaaranty  of  tht 
payment  of  a  note,  the  release  of  the  priocipd 

fiiarantor,  by  failure  to  present  the  note  agsinit 
is  estate  within  the  reqaired  time,  does  not  n- 
lease  the  eorety. 

5.  Tbe  death  of  the  sorely,  the  jwrncipal  wur- 
viTiog,  does  not  release  the  surety's  estate. 

Appeal  from  auperior  court.  Spokane  coaa- 
ty;  Norman  Buck,  iudge. 

AetiiHi  br  John  Donnerberg  agalnat  Har- 
riet Oppenh^er  and  oChen.  Th«re  was  a 
lodgment  tor  plaintiff,  and  defwiant  W. 
R.  Newport  and  ottes  appeal.  AfllnMd. 

Jonea^  Tooriiees  ft  Stepbeas.  tar  appeUanla 
Tones,  BeU  ft  Onim^  tut  leqxindeat 

SCOTT,  /.  One  Winnie  eaeented  a  note  t» 
Sidomon  Oppoibeimer,  and  sidd  OppenlietaiMr 
and  B.  J.  Brl<iE^  guarantied  the  payment 
the  note,  waiving  demand,  protest,  ete..  by  t 
written  gnaranty^  upon  the  ba.A  thereof,  and 
Oppenhelmer,  before  tta  maturity,  sold  the 
note  to  one  Dekum.  and  it  waa  thereaft^ 
tiaasfbrred  acvnal  tiiass,  and  waa  flnsUy  p■^ 
chased  by  the  plaintiff,  who  twonght  tliis  ae> 
tlon  iQKm  the  guaranty  i^ainst  the  representt- 
tlvM  of  said  guarantors,  th^  both  luTiag 
died,  to  ctkllect  a  balance  due  upon  the  note. 
There  to  no  ontroven^  aa  to  tbe  facta  In  tiie 
casK  OppenhelnieB*a  estate  had  baok  daly 
settled  through  the-  probate  court,  and,  the 
claim  not  having  been  presented,  the  court 
held  that  said  estate  was  not  llaUe..  Brickdl, 
by  his  will,  appointed  the  anidlants  New* 
port  Dyer,  and  Ohen^  as  trustees  of  hli 
property,  directing  them  to  manage  and  settlr 
the  estate  wltliont  tlie  int«rv«ntlon  of  tbe 
comt.  The  wll  waa  proven,  and  said  tii» 
tees  were  managing  and  aetflbig  the  estete 
wltiiont  the  intervention  of  tlie  probate  court 
at  the- time  of  bringing  this  aettan.  No  BOdce 
to  present  claims  against  said  aatate  waa  pub- 
kabed.  It  was  ajcreed,  alao,  Oat  OppmhtAmter 
mm  ^InclpablB  aaU  gnuan^.and  tkat  Mtt- 
was  Burety. 

AppeUants*  flratcaaABttan  k  tkat  platedra 

1  Rehearing  denied. 
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ctose  at  acOMi  was  tMurca  Id  fottseqoeiKe  of 
ft  filhire  to  presmt  the  note  for  payraent  with- 
in one  year  after  tbey  qoaUfled  as  trustees 
of  BrlckeU's  estate.  They  contend  tliat  the 
stitDte  requlnw  dalms  to  be  presented  against 
estalM  belDgr  settled  In  such  a  manner,  as 
wdl  as  these  r^:vlarly  admhilstered  or  settled 
to  tbe  prohate  court  But,  conceding  this  for 
tke  pnipoaes  of  tUs  case  only,  and  not  de- 
cUlng  tt,  tt  would  also  have  been  necessary 
for  the  tTMtees  to  hare  pnbUehed  a  notice  to 
present  dalma,  nnd,  not  harlng  done  so,  It 
maid  Dot  be  barred  by  any  faBare  to  present 
tt 

It  farther  api^rs  tkat  ttaa  note  was  pre- 
HDted  Cor  payment  after  the  expiration  of  one 
year,  aad  tkat  payment  was  ref  osed,  and  that 
tke  aettoQ  was  sot  tmnight  vntfl  some  four 
moBtiis  after  sneh  pMsentatlon,  and  appel- 
taats  contend  that  the  plaintiff  cannot  recorer 
<1)  because  there  was  no  affldaTlt  of  tlie  }net- 
DMB  of  Om  dlalm,  etc,  and  (2>  In  ccmseqirence 
«f  the  delay  In  bringing  the  suit  Bnt  op- 
peUants  stipvlated  that,  prior  to  the  cora- 
BMnoememt  of  the  action,  ptalntllT  had  duly 
freseatad  saM  nste,  and  demanded  payment, 
and  ttMsefore  cannot  now  raise  the  objection 
that  there  was  no  affidavit  as  to  the  Justness 
of  tiie  claim.  Nor  Is  the  position  In  regard 
to  the  delay  In  bringing  the  action  well  taken, 
tor  there  was  no  obligation  upon  the  plain- 
tiff to  itfesent  the  note  at  aU,  as  said  abore. 

It  Is  next  contended  that  the  plaintiff  took 
tbe  note  subject  to  all  defenees,  and  that  the 
guaranty  was  ezecated  some  time  after  the 
execution  of  the  note,  and  was  executed  by 
Brickell  wltliout  any  consideraUoa,  etc^  and 
tbs  convlaliit  allegeB  that  tbe  plaintiff 
otRatDed  tbe  note  1^  asstgnment,  and  that  no 
Indorsement  of  tbe  note  was  pleaded  or  prgr- 
«L  It  appears,  however,  that  the  note  had 
keen  tmnaferred.  befWe  Its  maturity,  to  aev- 
erai  patties  other  tiian  the  plalntlGC,  who  were 
boldets  in  good  faith  and  for  value;  and  the 
IriaintMf,  althoogh  obtaining  the  note  after 
maturity,  would  take  as  good  a  title  thereto, 
and  stand  In  as  good  a  position,  as  sneh  prior 
holders.  BAnk  t.  Oove,  63  Cid.  355;  1  Daniel, 
Neg.  Inst  I  T2ea.  As  to  the  transfer  of  the 
note  by  indorsement,  the  written  guaranty 
was  set  Mrth  In  fnU  as  being  apou  the  back 
of  tbe  note,  and  signed  by  tlw  guarantors;  and 
nnder  the  authorities  this  constituted  an  In- 
donement  «t  tbe  aoSe  wtth  an  enlat^iied  Ha- 
bUfty.  KoUnson  v.  lalc,  31  Iswa.  8;  Heard 
T.  Bank.  8  Ncbc  10;  Giosby  v.  Xonb,  16  Wis. 
016:  UeatM  v.  Uulbert  3  Scam.  4H9. 

It  Is  fiutfaer  contended  that  the  guarantr 
bdOR  Joint,  the  retoase  of  one  Joint  «bUgor  re- 
teased  tbe  otbM-,  and  that  the  retease  of  tbe 
principal  dfsctaaTged  the  surety,  and,  as  tlie 
Oppenbrimer  estaSe  bad  been  veleased,  tbe 
effect  of  it  was  to  release  tbe  BrlckeD  «tate 
also.  But  tUs  rale  oi^  appUes  wbere  tbs 
dlsctarge  is  brouglitt  about  some  afflnna- 
ttre  act  npom  the  part  of  the  creditor,  and 
Uiere  was  none  In  this  case.  Ail  that  is 
Aimed  Is  a  fallnrs  to  present  the  note  agalsst 


the  Oppenhehner  estate.  Dye  t.  Dye;  21 
OMo  St.  86;  Gage  v.  Bank,  79  IH.  62;  Davis 
T.  Oraham,  29  Iowa,  514;  Dartqr  t.  Bank 
(Ala.)  11  Soutta.  881;  2  Daniel,  Mef.  Inst  I 

1339. 

It  Is  next  urged  that  when  tbe  surety  dies 
and  tbe  principal  snrTlves,  the  surety's  estate 
Is  abedlutety  discharged,  and  tbe  survivor  only 
is  liable.  But  this  Is  not  so  under  our  stat- 
utes (2  HUTs  Ann.  Code,  »  704,  1012),  which 
provide  that  In  certain  cases,  which  would  In- 
trude this  one,  where  actions  could  have  been 
maintained  against  the  party  If  living,  the 
same  may  be  prosecuted  against  bis  repre- 
sentatives. Flndtng  no  error,  the  Judgment 
Is  afflruied. 

HOTT,  C.  J.,  and  DUNBAR,  ANDERS,  and 
GORDON.  3S^  coneor. 


CT^  OF  TACOMA  v.  KRBCH. 
(Supreme  Oonrt  of  Washington.    Sept  3S, 

1896.) 

CONSTITUTION!  L   LaW  —  SpaoiAL    LaOIBUTloa  — 

Sdxdat  Laws— Babbbrs. 
As  ordinance  pnAtUting  barbers  from  por- 
Bslng  their  caDlng  for  oompeoration  on  Sunday 
violates  the  cons AntlMial  inUUtkni  Sffdnst  ip*- 
cial  legislation. 

Appeal  from  superior  court.  Pierce  county; 
Bmmett  N.  Parker,  Judge. 

Henty.  Krech  was  convicted  for  violating 
an  ordinanca  of  the  cHy  of  Xaomna  prohibit- 
ing barbers  from  pursuing  tfaelr  ocovatlon  on 
Sunday,  and  ^^eals.  Revemd. 

O'Briea  &  Bobertsoo,  tar  ai^Uaat  J.  P. 
Judon,  W.  H.  H.  Kean,  and  Stacy  W.  Glbbs, 
tOT  rs^ndent 

PER  CURIAM.  The  appettant  was  con- 
victed hi  the  municipal  court  lor  violating  a 
city  ordinance  of  the  city  of  Tacoma,  which 
ordinance  prevents  baiiMrs  from  pursnlng 
their  calling,  from  shaving  or  doing  any  work 
in  connection  with  tbelr  trade,  for  compensa- 
tion, on  Sunday.  Appeal  was  taken  to  the 
superior  court  of  Pierce  county.  On  the  trial, 
appellant  was  again  convicted,  and  from  tke 
Judgment  (tf  that  court  this  appeal  is  takea 

This  Judgment  Is  attacked  for  various  rea- 
sons by  the  appellant,  but,  with  the  view  we 
take  of  bis  last  contention,— viz.  that  the  law 
Is  special,  and  Is  obnoxious  to  ttie  provisions 
of  our  constitution  In  relation  to  special  legis- 
lation,—a  discussion  of  tbe  other  propositions 
will  not  be  necessary.  One  class  of  people  Is 
singled  out  by  this  law,  while  other  laboring 
people.  In  different  characters  of  employment, 
are  allowed  to  prosecute  their  work.  Con- 
ceding, for  liie  purpose  of  this  case,  the  right 
of  tbe  legislature  to  pass  a  law  restricting  or 
forbidding  manual  labor  on  Sunday,  yet,  un- 
der tbe  provisions  of  our  constitution,  the 
restriction  must  be  imposed  alike  upon  an 
residents  of  the  state,  or  the  effect  of  the  law 
mvld  be  to  work  privileges  and  limnmdtles 
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apon  one  class  of  citizens  which  did  not  equal- 
ly belong  to  all  citizens.  If  this  law  Is  valid, 
then  the  legislature  would  hare  the  right  to 
prohibit  farm  labor  on  Sunday,  to  prohibit 
working  by  printers  on  Sunday,  to  prohibit 
nine-tenths  of  the  employments  which  citizens 
usually  engage  In  In  this  country,  and  leave 
the  other  one-tenth  of  the  people  to  pursue 
their  vocations.  This  would  plainly  be  grant- 
ing privileges  and  immunities  to  one  class 
which  did  not  belong  equally  to  all  citizens. 
The  object  of  the  constitution  was  to  prohibit 
special  legislation,  and  substitute  In  Its  place 
a  general  law,  which  bore  on  all  alike.  It 
seems  to  us  that  the  ordinance  In  question  Is 
"special  legislation,"  within  the  meanij^  of 
the  constitution;  and,  of  conrse,  if  the  legis- 
lature had  no  right  to  pass  such  a  law,  it 
could  not  delegate  such  power  to  a  city  coun- 
cil, "nils  view  Is  sustained  by  Bx  parte 
Jeotzsch  (CaL)  44  Pac.  803;  Kelm  v.  City  of 
Chicago,  46  III.  App.  445;  City  of  Pasadena 
T.  StlmBon,  91  Cal.  288,  27  Pac.  604;  State  v. 
Oranneman  (Mo.  Sup.)  33  S.  W.  784;  andBden 
V.  People  (IlL  Sup.)  43  N.  E.  1108.  It  Is  true, 
there  have  been  some  decisions,  notably  In 
the  state  of  New-York,  holding  the  contrary 
view;  but  we  are  satisfied  with  the  reasoning 
of  the  cases  dted,  and  therefore  hold  the  orOl- 
nance  to  be  nnconstltutltmal.  The  Judgment 
will  be  rereraed,  and  the  cause  dlsmlBsed. 


GITT  OF  TACOMA  v.  OBRMAN- 
AMBBIGAN  SAPB-DEPOSIT  ft 
SAVINOS  BANK. 

(Supreme  Court  of  WashfaigtML    Sept  28, 
1896.) 

MoNiQiPAi.  Corporations— Wabrasts—Bstoppbl. 

Where  a  bank  accepts  city  warranta,  for 
which  it  elves  the  city  credit.  It  cannot,  after 
the  expiration  of  two  years,  defeat  an  actioo  by 
the  city  to  recover  the  amount  of  the  deposit 
pleading  lllegalltT  of  the  wsrranta,  without 
having  made  an  <Aer  to  return  the  same,  or  to 
account  thereftw. 

Appeal  from  superior  court.  Pierce  county; 
Emmett  N.  Parker,  Judge. 

Action  by  the  city  of  Tacoma  against  the 
German-American  Safe-Deposit  &  Savings 
Bank.  There  Was  a  Judgment  for  plaintiff, 
and  defendant  appeals.  Aflirmed. 

R  F.  Benston  and  T.  W.  Hammond,  for 
appellant  John  Paul  Jndson,  W.  H.  H. 
Kean,  and  James  Wlckersbam,  for  respond- 
ent 

PER  CURIAM.  This  action  was  brov^ht 
by  the  city  a^nat  the  respondent  bank  to 
recover  a  balance  dne  of  moneys  deposited 
by  a  former  city  treasurer  at  varlons  times 
from  April,  1882.  to  April,  1894,  the  amount 
tbereof  being  something  over  ¥80,000.  Some 
122,000  ot  this  was  subsequently  paid  to  the 
elt7  upon  warrants  by  Its  treasnrer,  McOao- 
ley,  who  had  succeeded  Boggs,  the  former 
treasnrer.   The  defendant  answoed,  admit- 


ting that  it  had  given  credit  for  fbe  amount 
claimed,  as  money  received  by  it  from  the 
city  treasurer,  and  had  entered  the  same  in 
a  pass  book,  which  was  delivered  to  and 
kept  by  the  treasurer.  But  as  a  defense  It 
was  alleged  that  no  money  In  fact  had  been 
deposited,  and  that  said  warrants  were  void, 
etc.  But  no  offer  was  made  to  return  the 
warrants,  and  they  were  not  accoonted  for 
in  any  way.  Plaintiff  demurred  to  the  an- 
swer, and  the  court  sustained  the  demurrer; 
and,  upon  the  failure  of  the  defendant  to 
amend.  Judgment  was  rendered  for  the  plaln- 
tlfif.  We  think  the  demurrer  was  rightly  bub- 
talned.  It  appears  from  the  pleadings  that 
there  was  no  attempt  upon  the  part  of  the 
defendant  to  avoid  the  transaction  until  Oc- 
tober, 1895;  that  It  allowed  the  city  to  team- 
act  its  business  upon  the  statement  or  as- 
sumption that  the  money  In  question  wu  on 
deposit  with  the  defendant  One  treasurer 
had  gone  out  of  office,  and  another  succeeded 
him.  Furthermore,  the  defendant  had  no 
right  to  accept  the  warrants  as  it  alleges  It 
did  accept  them,  and  should  not  at  this  time 
be  permitted  to  Interpose  the  deffense  set  iqk 
It  was  also  Incumbent  upon  the  dtfendank 
to  return,  or  offer  to  return,  the  warrants. 
Afflnneda 


MtJNSON  V.  MUDGETT,  Connty  Tnestw 
(Supreme  Court  of  Waahington.    Sept  80, 
1896.) 

CooKTiBS— BoNna— iHTBHBar  Coupons— Wabkast 

— PBIORITT  of  PAtMBHT. 

Act  March  21,  1890,  8  8  a  HIU's  Gode^  i 
2681),  provides  that  interest  coopoM  on  connty 
bonds  snail  be  considered,  for  all  porooaes,  oods- 

a warrants.  Act  March  10, 1^,  12,  provide! 
at  all  connty  warrants  shall  be  paid  in  the  o^ 
der  of  their  issuance.  BOd,  that  interest  cou- 
pons cannot  be  postponed  In  favor  of  warrants 
Bubaegnently  issued,  but  iveviously  paeaented 
for  payment 

Appeal  from  superior  court  Spokane  eaaoh 
ty;  Jesse  Arthur,  Judge. 

Applicatlcm  by  B.  A.  Munson  against  George 
Mudgett,  county  treasurer,  for  a  writ  of  man- 
date. There  was  a  Judgment  for  deftttdant 
and  plaintiff  appeals.  Affirmed. 

Junes  H<^ns^  for  wpdDant.  Bl  N.  Ov- 
rier,  for  respondent 

GORDON,  J.  TtOa  wss  an  application  In 
the  lower  coort  for  a  writ  of  mandate.  The 
affidavit  for  the  writ  states  that  tba  ain»ellBnt 
was  on  the  17th  of  July,  1896,  Uw  owna  of 
cwtaln  warrants  drawn  on  the  general  county 
foi^  of  Spotane  connty,  uggngBLtSng  9^.30; 
that  on  that  day  he  preaatted  said  warrants  to 
the  respondent  (connty  treasnm),  and  donand- 
ed  payment  tiia«of ;  that  aMnogli  the  toBpooA- 
eat  bad  on  hand,  bekHiglng  to  said  general 
fond,  sufficient  funds  wherewith  to  pay  the 
same,  paymoit  was  refused.  In  answer  to  the 
alternative  writ  the  respondent  set  np  tiiat  oa 
January  1,  1892,  Spdmiie  connty,  ponnant  to 
authority  ccmf  erred  under  the  act  <tf  March  21, 
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1890,  lasoed  and  s(^d  Its  bood^  amooDtlng  to 
«183,000;  that  said  bonds  draw  interest  at  G 
per  cent  per  annum,  payable  on  the  Ist  day 
of  January  of  each  year.  In  accordance  witb 
Interest  coupons  attached  tbereto;  that  said 
bonds  and  coupons  were  prior  In  date  and  is- 
sue to  the  relator's  warrants;  and  the  Inabil- 
ity of  respondent  to  pay  both  the  Interest  and 
the  warrants,  because  of  insufficient  funds. 
The  court  below  denied  the  writ,  and  dismiss- 
ed the  suit  at  relator's  costs,  from  whlcb  he 
has  appealed. 

The   only   question  for   determination  is 
whether  the  interest  coupons  are  entitled  to  pri- 
ority of  payment  over  appellant's  warrants. 
As  already  stated,  the  bonds  and  coup(»is  were 
Issued  prior  to  the  date  of  the  Issuance  of  re- 
lator's warrants.  Section  3  of  the  act  of  March 
21<  1880  (sectloD  2681,  1  HiU's  Code),  la  as 
follows:  "The  coupons  hereinbefore  mentioned 
for  the  payment  ot  Interest  on  said  bonds  aball 
be  cotnaldered  for  all  purposes  as  warrants 
drawn  iqion  the  general  fund  of  the  county  is- 
suing bonds  under  the  provlsioss  of  this  clia[>- 
t^,  and  when  presented  to  the  treasurer  of  the 
county  issuing  such  bonds,  and  no  funds  are  In 
the  treasury  to  pay  the  said  coupcms,  it  shall 
be  the  dnt7  of  the  treasurer  to  Indorse  said 
coupons  as  presented  for  payment,  in  the  same 
manner  as  county  warrants  are  indorsed,  and 
thereafter  said  coupons  shall  bear  Interest  at 
the  same  rate  as  county  warrants  so  presented 
and  unpaid."    Section  2  of  the  act  of  March 
10,  1883  (Uiws  1893,  p.  250),  provides,  "All 
warrants  drawn  on  the  funds  of  the  county 
shall  be  redeemed  by  the  treasurer  In  the  or- 
dw  of  their  Isaoance."    We  are  unable  to  de- 
termiue  from  the  record  whether  relator's  war- 
rants were  Issued  before  or  subsequent  to  the 
INuaage  of  the  act  last  referred  to;  but,  in 
aid  of  the  presumptlcm  of  regularity  which  at- 
tttida  all  Judgments  of  a  court  of  record,  we 
would  be  bound  to  presume  that  the  warranis 
were  issued  subsequent  to  the  passage  of  said 
act,  and  upon  tliat  assumption  we  think  that 
the  Judgment  was  right    Independent  of  this 
conaideraticMi,  we  think  the  Judgment  must  be 
sustained  upon  the  furtho:  ground  that  the  in- 
terest coupons  were  by  their  terms  payable  at 
a  designated  time,  and  required  no  presenta- 
tion tat  the  purpose  of  fixing  the  time  and  or- 
der of  payment,  and  that  appellant  received 
his  warrants  with  full  knowledge  of  the  out- 
standing bonds  and  their  conditions.  It  la  not 
unreasonable  to  presume  that  the  certainty  of 
payment  of  the  interest  at  the  times  fixed  by 
the  contract  was  an  element  tending  to  en- 
hance the  market  value  of  the  bonds,  and  that 
the  county  was  enabled  thereby  to  obtain  the 
money  nimn  more  favorable  terms  than  it  could 
hare  otherwise  done.    Our  conclusion  Is  that 
payment  of  the  Interest  coupons  .cannot  De 
poBtpooed.  and  the  rights  of  the  holders  subor- 
dinated to  those  of  the  holders  of  warrants 
«ubM4Xiieii(t7  tamed.   Ttie  Judgment  Is  af- 
flrmed.  , 

HOYT.  0. 7^  and  DUNBAB,  eoncOE: 
T.46F.no^l7 


LUTZ  V.  KINNEY,  Sheriff.  (No.  1,476.) 
(Snpreme  Ckinrt  of  Nevada.    Oct  13.  1886.) 

GhITTKL  MORTQIQB — NoTICE — AyriDAVIT. 

la  the  absence  of  a  statute  requiring  the  af- 
fidavit annexed  to  a  chattel  mortgage  to  be  sign- 
ed by  affiants,  the  mortgage  is  notice  to  and 
valid  against  uiird  persons,  thoui^  the  affidavit 
is  not  signed  by  the  mortgagor  or  mortgagee. 

Appeal  from  district  court,  Ormsl^  county; 
G.  B.  Mack,  Judge. 

Action  by  Martin  Lutx  against  William 
Klnn^,  sheriff  of  Ormsby  county.  Judgment 
for  defendant,  and  plaintiff  appeals.  Bevers- 
ed. 

Alfred  Chartz,  for  appellant  A.  J.  Me- 
Gowan  and  C.  A.  Jones,  for  respondent 

BONNIFIBLD,  J.  The  defendant,  as  sher- 
iff, and  by  virtue  of  an  execution  issued  on  a 
money  Judgment  recovered  against  Archer 
Baka-,  levied  upon,  seized,  and  took  from 
the  possession  of  said  Baker  a  certain  lot  of 
his  personal  property,  on  which  Martin  Lutz, 
the  platntifl  herein,  held  a  chattel  mortgage 
executed  to  him  by  said  Archer  Baker;  said 
mortgage  having  been  duly  recorded  in  the 
office  of  the  county  recorder.  The  defendant 
disr^arded  said  mortgage,  and  complied  with 
none  of  the  provisions  of  the  statute  with 
reference  to  the  seizure,  under  attachment  or 
execution,  of  mortgaged  personal  property; 
hence  this  suit  by  the  plaintiff  against  the 
defendant 

The  question  to  be  determined  is  as  to  tlie 
sufficiency  of  the  affidavit  aimexed  to  the 
mortgage.  It  is  In  part  as  follows: 

"State  of  Nevada,  County  of  Ormsby— ss.: 
Archer  Baker,  the  mortgagor  In  the  foregoing 
mortgage  named,  and  Martin  Lutz,  the  mort- 
gagee in  said  mortgage  named,  being  duly 
sworn,  each  for  himself,  and  not  one  for  the 
other,  doth  depose  and  say:  •  •  • 

"Subscribed  and  sworn  to  before  me,  this 
18th  day  of  March,  1896.  J.  D.  Kersey,  No- 
tary Fublle,  Ormsby  Co.,  Nevada.  [Seal.]" 

The  trial  court  found:  "(5)  That  Martin 
Lutz,  the  mortgagee  in  said  mortgage  named, 
while  it  is  evident  that  he  Intended  to  sub- 
scribe his  name  to  the  affidavit  as  required 
by  the  statute  in  such  case  made  and  pro- 
vided, in  fact  wrote  his  name  opposite  the 
words  'State  of  Nevada'  In  the  venue  of  said 
affidavit  and  underneath  the  name  of  the 
mortgagor  as  signed  by  him  to  the  mortgage; 
and  that  Martin  Lutz  did  not  subscribe  his 
name  to  the  affidavit  &Dd  therefore  the  mort- 
gage as  executed  was  not  a  sufficient  notice 
to  bind  creditors."  "(8)  That  defendant  la 
entitled  to  Judgment  dismissing  this  cause, 
and  for  costs  of  suit  expended  by  bim."  Judg- 
ment was  entered  accordingly.  The  plaintiff 
appeals  from  the  Judgment  and  order  of  the 
court  denying  his  motion  for  new  trial 

There  is  no  statute  or  rule  of  court  In  this 
state  requiring  the  affidavit"  annexed  to  a 
chattel  mortgage  to  be  subscribed  or  signed 
by  the  affiants,  and,  in  the  absence  thereot, 
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we  are  (tf  opinion  that  It  mn  not  necessary 
for  tbe  affidavit  in.  qmstloD  to  havo  been 
snbacTibed  by  eltlicr  tbe  nortsagor  or  mort- 
gagee, to  make  ttw  mortgage  notkw  to  or 
valid  agalnat  third  partiea.  Several  legal 
deAnltlona  of  an  affidavit  are  given  In  the 
books,  which  In  the  main  are  snbstantUUr 
the  same.  "An  affidavit  la  a  voluntary,  ex 
parte  Btatement,  fonnally  reduced  to  writing, 
and  Bwom  to  or  affirmed  before  some  officer 
autborlzed  to  take  It."  1  Enc.  Pi.  &  Prac 
309.  "Tbe  essential  requisites  are,  apart 
from  the  title  In  some  cases,  that  there  shall 
be  an  oath  administered  by  an  officer  au- 
thorized law  to  administer  It,  and  that 
what  the  affiant  states  under  soeb  oath  shall 
be  reduced  to  writing  before  sndi  vmcer. 
The  slgnli^  or  subscribing  of  the  name  of  tbe 
affiant  to  the  writing  Is  not  generally  essen- 
tial to  its  validity.  It  Is  not,  unless  some 
statutory  r^nilatlon  requires  It,  as  Is  some- 
times the  case.  It  must  be  certified  by  the 
officer  before  whom  the  oath  was  taken. 
•  •  •  The  certificate,  usually  called  the 
'Jurat,*  Is  essential,  not  as  a  part  of  the  af- 
fldavlt,  but  as  otBcial  evidence  that  the  oath 
was  taken  before  the  proper  officer.  The 
signature  of  an  affiant  can  In  no  cabe  add  to 
or  give  force  to  what  is  sworn,  and  what  Is 
sworn  is  made  to  appear  authoritatively  by 
the  certificate  of  the  officer.  This  seems  to 
us  to  he  a  reasonable  view  of  the  prlnrfpal 
requisites  of  an  affidavit,  and,  althongh  there 
is  some  contrariety  of  judicial  decisions  up- 
on the  subject,  the  weight  of  authority  sus- 
tains it"  Atford  V.  McCormae,  90  N.  C.  161. 
"An  affidavit,  as  defined  by  Blaekstone.  is  "a. 
voluntary  oath  liefore  some  Judge  or  officer 
Of  the  court,  to  evince  the  truth  of  certain 
facts.'  S  BL  Comm.  304.  In  practice  it  is 
said  to  be  'an  oath  or  afflnnatton  reduced  to 
writing,  Bwom  or  affirmed  before  some  of- 
ficer wiio  has  authority  to  administer  it* 
Bouv.  Law  Diet  tit  'Affldavit'  79.  It  is 
not  necessary  that  tbe  atliant  should  sign  tbe 
affidavit  He  must  make  It,— that  is,  he 
must  swear  to  tbe  facts  stated;  and  they 
must  be  in  writing.  It  Is  then  bis  affidavit, 
and,  as  evidence  that  it  was  sworn  to  by  tbe 
party  whose  oath  It  purports  to  be,  it  must 
be  certified  by  the  officer  before  whom  it 
was  taken,  which  certificate  Is  commonly 
called  tbe  'Jurat,'  and  must  t)e  signed  by  sucb 
officer."  OiU  v.  Ward.  23  Ark.  16.  "An  af- 
fidavit need  not  be  signed  by  tbe  affiant,  un- 
less such  slgnamre  la  required  by  some  stat- 
ute or  by  a  rule  of  court."  Ultsman  v.  Car- 
rard.  16  N.  J.  I>aw,  124;  Norton  v.  Hauge, 
47  illon.  405.  50  N.  W.  368;  Sbelton  v.  Ber- 
ry, 19  Tex.  154;  Bloominirdale  v.  Cbittenden, 
75  Mich.  305,  42  N.  W.  836.  In  reference  to 
an  aflldavit  attached  to  a  chattel  mortgage 
in  Ede  V.  Johnson,  15  Cnl.  53,  the  court  said: 
"It  was  not  necessary  that  the  parties  should 
Sign  the  affidavit.  This  is  too  well  settled  to 
require  discussion.  It  sufficiently  appears 
that  the  affidavit  was  taken  by  a  competent 
offlcer.**  "In  the  making  of  the  statement  of 


the  Dsortgagee  requh«d  on  ft  ctetM  mort- 
gage, the  agent  of  tte  oorpoatloB- omitted  to 
affix  his  name  t&ereto.  Undemeath  tbe 
BtatemMit  was  a  certifleato  by  a  notary  pub- 
lic, duly  signed  and  aealed,  whldi.  In  effect, 
stated  that  the  statoment  was  awwa  to  by 
the  mortgagee  before  lilm.  that  flifs 

veriflcatlMi  la  siffleleat  prima  fade^  and  can 
cnly  be  overciHne  evMenee  tbat  tbe  state- 
ment waa  not  In  (ket  nmn  to  by  a  proper 
agent  of  tbe  corporation."  Stock  Oo.  v.  We- 
ber. 41  Ohio  Bt  688.  In  State  v.  Board  of 
Oom'n  of  Washoe  Od^,  5  Nev.  820.  the 
conrt  expressed  tbe  ^fBiaa  that  an  affidavit 
need  not  neeeeeaifly  be  subscribed,  and  di- 
ed 15  Gal.  fi^  aapra,  anS  other  caaea,  in  snp- 
port  thereof.  We  ate  of  opfnton  tbat  the  dis- 
trict conit  waa  ntotAen  In  Ita  oonetasloDS  of 
law,  and  «Ted  In  dlsmtaslBg  the  action.  The 
Judgment  and  Mder  appealed  tsom  ara  there- 
fore reversed. 

BIOELOW,  a  J.,  and  BBLEINAP,  J.,  oon- 
enr. 


TUDOR  et  al.  v.  DB  LONG  et  al. 

(Supreme  Conrt  of  Montana.    Oct  5,  1896^) 

Fbausduint  Convbtakobs. 
A  deed  sod  chattel  mortgage  given  bj  a 
de^tor.  who  wafi  being  preftaed  by  hu  crediton, 
tt>  secure  hie  surpty  on  obiigationa  already  a» 
aamed,  and  in  coualdentlon  that  tbe  sorety  asr 
Bume  th«  payment  of  other  debts  doe  by  tli» 
dehtur.  are  not  per  se  fraudulent  aa  to  the  other 
creditors  of  the  debtor. 

Appeal  from  diatrtct  court;  Gailatia  eovn- 
ty;  P.  K.  Armstrong.  Judge. 

Actton  by  David  Tndor  and  amrther  agthm 
Ira  De  Long  and  another.  There  waa  a  Judc> 
ment  for  defaDdanti^  and  plalntUEs  aweaL 
Affirmed. 

This  Is  an  action  to  set  aside  a  conveyance 
made  by  defendant  Bnrk  to  defendant  De 
Long  to  certain  real  estate  in  Gallatin  county, 
and  also  a  chattel  mortgage  to  certain  pei^ 
sonal  property  made  by  said  Burk  to  said 
De  LouK.  for  alleged  fraud  in  the  execu- 
tion of  said  InBtrumenta.  Both  of  said  inatru- 
uiPDts  were  executed  on  the  13th  day  of 
February,  1804,  and  both  are  attacked  on  the 
same  gi-ound  of  alleged  fraud  in  the  execu- 
tion thereof.  The  complaint  alleges  genor- 
ally  that  both  of  said  Instruments  were  ex- 
ecMted  for  tbe  purpose  of  cheating,  defrauding, 
hindering,  and  delaying  the  creditors  of  Burk, 
and  that  they  were  twth  executed  and  deliv- 
ered without  any  consideration  whatever  hav- 
ing passed  from  De  I^ong  to  Burk.  Plaint  llTs 
were  creditors  of  Burk  before  and  at  tbe  time 
of  tbe  execution  of  said  Instruments.  The 
answer  denies  tne  material  allegations  of  the 
complaint.  The  Chse  was  tried  by  the  court 
without  a  jury.  The  judgment  of  the  court 
was  for  tbe  defendants.  PlalntifTs  appeal 
from  the  judgment  and  the  order  the  court 
refusing  a  new  tilaL 
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J.  Ifc  StsAta  for  tvptSaatM.  Luee  ft  Looe^ 
tm  reqjKmdaits, 

PEMBBRTON,  a  J.  (tfter  Stating  tbe 
flwM).  Ad  Inspection  of  the  Rcord  In  tbla 
case  dtodoKS  tb«  fact  that  od  tbe  IStb  day 
of  Pelmiary,  1994,  the  date  of  t*e  two  conTey- 
ancee  attacked  and  aonsbt  to  be  set  aside  for 
alleged  frand,  and  pr*or  thereto,  the  defend- 
ant Bark  was  indebted  to  divers  creditors,  and 
that  be  was  befng  pressed  for  pajnnent  of  his 
debts,  especially  by  Hus  GaUatIn  Valley  Nt- 
tkmal  Bank,  to  wbtcb  be  owed  a  considerable 
mm.  It  appears  that  at  this  time  De  Long 
was  aurrty  for  Bnrk  on  notes  for  about  92,- 
700.  To  secnre  De  Long  against  tl^  liability, 
and  to  semre  De  Long  against  damage  and 
loss  by  reason  of  bis  (De  Long's)  assuming 
about  (2,000  addlttoDiil  tadebtedneas  of  Boi^ 
to  said  bank  and  otber  creditors,  who  were 
crowding  him  for  payment.  Bark  executed  and 
deBTMKd  to  De  Lmig  tbe  deed  and  chattel 
Bwrtgage  songlit  to  be  set  aside  In  this  pro- 
ceeding. The  platiitlffs,  wbo  were  creditors 
of  Burk,  were  not  seeored  or  preferred  1^  tbe 
owveyanees  above  mentioned.  There  was  no 
other  eonslderatkni  for  tbe  ezeentlon  of  the 
deed  and  clnttel  mortgage  tnTolred  than  that 
stated  above.  No  money  passed  from  De 
Long  to  Bark  aa  a  consideration  tor  the  mak- 
ing of  snch  Instmments.  The  appellants  con- 
tend that  the  deed  and  chattel  mortgage  made 
liy  Bark  to  De  Long,  under  the  etrcnmstancea 
stated  above,  to  secnre  De  Long  as  Bnrk'a 
surety,  and  also  to  protect  De  Long  against 
damage  on  ftccoant  of  Us  assamli^;  tbe  pay- 
ment of  Bnik's  debts,  were  made  wtthont  coa- 
sfderatlon,  and  were  and  are  therefore  void  as 
to  plalBtlflrs.  Tbe  court  evidently  found  that 
Ukere  was  aafllclent  eomdd^ratlon  shown  for 
the  ez«eiitkm  and  ddlvery  of  the  tatstrmuents 
attacked,  and  that  there  was  no  fraud  In  the 
arrangenMmt  between  Buik  and  De  Long,  by 
aad  OD  aceoiiBt  of  wfaldi  Bnrk  transferred 
his  proper^  to  De  hoo^.  and  upon  snch  view 
of  the  cue  the  court  evidently  made  Its  flnd- 
b^;,  and  mdered  Its  Judgmenl  This  action 
of  the  canrt  constltotea  the  pitodpal.  If  not 
the  sole,  groimd  of  complaint  of  the  appellants. 
It  Is  tbe  only  error  really  relied  upon,  thongh 
others  are  assigned.  It  Is  the  alleged  error 
against  which  counsel  directs  his  main  argu- 
ment. Tbe  court  simply  found  that  De  Long 
was  snrety  tat  Bnrk  on  notes  to  abont  92.700, 
and  had  assumed.  In  addition  thereta  tbe  pay- 
ment of  abont  92.000  of  Bark's  debts,  and 
that,  to  secure  blmadf  against  such  llabllltlefl, 
be  bad  taten  tbe  deed  and  cbattd  mortage 
attacked  In  this  proceedlag.  It  Is  not  claimed 
that  tbe  transaction  between  Bnrk  and  De 
Long  was  not  bona  llde  for  the  purpose  and 
for  the  conslderatlm  stated  above.  We  are 
at  a  Ion  to  see  bow  the  court  could  have  found 
otherwise  than  It  did.  De  Long  bad  a  legal 
light  to  demand  and  take  security  against  the 
HabiUtiea  he  aaswned  tor  Bmfc.  Bnrk  had  a 
hRal  riglit  te  ssnce  Un  ta  Oe  manner  be  did. 
That  tt»  ghrtaig  of  the  dead  and  cb^tel  mart- 


gage  to  De  Long  amouBtecl  to  a  preferwoeo  fcf 

Burk  of  other  creditors  gave  the  plalnTlf^  no 
right  of  action.  SutA  a  prefermce  Is  not  of 
Itself  frandulent,  nor  ta  It  prolilbtted  tff  law. 
Priest  V.  Brown  (Cal.)  35  Pac.  323,  and  cases 
dted;  Ross  v.  Sedgwlt*  (CaL)  10  Pac.  400; 
Smith  V.  Rankin  (Kan.  Sup.)  25  Pac  586; 
Warren  v.  His  Oredltors  (Was!i.)  28  Pac.  257. 
If  It  were  neoessnry  to  cite  authorities  In  sup- 
port of  the  finding  and  judgment  of  the  lower 
court  In  thla  case,  we  tbh&  the  above  amply 
sufflcleut.  There  Is  no  pretense,  supported  by 
the  evidence,  that  there  was  any  actual  or  In- 
tentional fraud  In  the  execution  of  tbe  deed 
and  chattel  mortgage  sought  to  be  set  aside 
In  this  case.  The  a.ppeal  appears  to  us  to  be 
without  merit,  If  not  absolutely  frivolous. 
The  judgment  and  order  of  the  district  eoort 
appealed  from  are  affirmed.  AfBrmed. 

DB  WITT  and  HTTirr,  JJ.,  esaear. 


STATB  es  lel.  BARTLETT  v.  BBCOND 
JUDICIAL  DISTRICT  COURT. 
(Supreme  Court  of  MoDtana.    Sept.  28,  1889.^ 

EiBcuTORS  Ain>  ADMiyrsTaATom  —  Powirb  or 
8PB0IU.  ADMiaiaTBATOMS— Patmbnt  or  Daars 
-"JuHisMOTiua  OS  DisTMior  Coua>  —  Wkit  or 

Review. 

1.  The  duties  of  a  apedal  admlnlBtrstor,  as  de- 
flned  by  Code  Civ.  Proc.  |  2500,  beinjr  col- 
lect and  take  charge  of  the  eatste  of  tbe  daoe- 
dent  *  *  •  uid  to  exercise  such  otber  pow- 
ers as  may  be  neceasary  for  tbe  preservation  of 
the  eetate,"  his  powers  are  limlled,  aa  by  gen- 
eraJ  law,  to  the  coHectlon  sad  prMervatioo  of 
tbe  [»t>perty  for  tbe  geaeral  execntsr  or  admin- 
iatnitor  when  appiduted,  and  he  has  no  powoc 
to  allow  or  pay  claims  against  the  estate. 

2.  It  not  being  one  of  the  funetkins  of  a  ape- 
dal adminiatrator  to  andit  and  pay  claims 
against  the  estate,  tbe  district  court,  as  a  court 
of  probate,  la  without  juriedictioD  to  order  him 
to  pay  any  dalu  in  advance  of  general  admlnls- 
tratiim. 

ft.  An  order  of  a  diatrlct  eonrt,  which  It  is 

without  JiiriadiotloD  to  make,  though  In  a  pro< 
ceeding  from  which  an  appeol  lies,  la  subject  to 
review  sod  anouiment  by  writ  of  review. 

4.  Where  an  order  is  made  by  the  district 
court,  without  jurisdiction,  requiring  a  apecia) 
admlniatrator  to  pay  oat  money  of  the  eatate, 
such  admiiiiRtmtor  is  "a  party  beneficially  inter- 
eated,"  withiD  tbe  meaning  of  Code  Civ.  Proc.  |- 
1842,  authoruung  auch  a  party  to  obtaia  a  writ 
of  review. 

Application  by  Henry  R.  Bartlett,  special 
adiuluistrator  of  the  estate  of  John  F.  Kelly, 
deceased,  for  a  writ  of  review  to  the  district 
court  of  the  Second  judicial  dtatxlct,  and  for 
the  aauulment  of  an  order  of  said  oourt 
Writ  granted  and  order  annulled. 

IL  B.  Bartlett,  special  administrator  of  the 
estate  of  John  F.  Kelly,  deceased,  petitions 
the  conrt  to  issue  a  writ  of  review  command- 
ing the  district  court  of  the  Second  Judicial 
district  to  certify  to  this  court  a  traDscript 
and  record  of  the  proceedings  considered  by 
said  district  court  In  tbe  matter  of  the  es- 
tate of  said  John  F.  Kelly,  deceased,  and  the 
petition  of  Mary  Ellen  Kelly  for  an  order 
dtiectlnc  the  special  admlnlatimter  te  pay- 
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tbe  liidcbtedness  of  the  First  National  Bank 
of  Butte,  and  the  order  of  the  district  court 
directing  the  payment  thereof.  Tbe  petition- 
«r  alleges  that  the  district  court  had  no  ju- 
risdiction or  authority  to  make  the  order  di- 
recting the  special  administrator  to  pay  tbe 
Indebtedness  of  said  bank.  The  affldavit  of 
II.  R.  Bartlett  sets  forth  that  he  is  the  spe- 
cial administrator  of  the  estate  of  John  P. 
Kt-lly,  deceased;  that  said  Kelly  died  on  April 
IC,  1896;  that  on  AprU  18,  1896,  affiant  of- 
fered for  prolMite  In  said  district  court  a  doc- 
ument purporting  to  be  the  last  will  and  tes- 
tament of  said  deceased,  and  dated  April  16, 
1896,  wherein  deceased  made  bequests  to  va- 
rious relatives  amounting  to  the  sum  of  $22,- 
000,  and  bequeathed  the  residue  of  his  estate 
to  his  widow  and  minor  child;  ttiat  on  April 
18,  1896,  the  district  court  duly  made  an  or- 
der appointing  this  petitioner  special  admin- 
istrator to  collect  and  take  charge  of  the  es- 
tate, and  exwclse  such  other  powers  as  might 
be  necessary  for  tbe  preservation  of  the  es- 
tate, and  to  do  such  furtber  acts  as  might  be 
ordered  by  the  court;  that  bonds  were  given 
and  approved;  that  on  April  29,  1896,  the 
said  Mary  Ellen  Kelly,  the  wife  of  the  de- 
ceased, for  herself  and  as  guardian  of  her 
minor  child,  filed  objections  and  contest  to 
tbe  probate  of  the  document  purporting  to  be 
tbe  last  will  and  testament  of  the  deceased. 
Petitioner  also  avers  that  the  petition  for 
probate  and  the  contest  are  still  pending  and 
undetermined;  that,  as  special  administra- 
tor, he  proceeded  to  take  charge  of  and  col- 
lect the  property  and  effects  of  the  deceased, 
and  realized  the  sum  of  about  $83,000,  wblch 
he  still  has  on  band.  On  August  3,  1896,  the 
said  Mary  Ellen  Kelly  filed  In  the  district 
court  a  petition  setting  forth,  among  other 
things,  that  the  special  administrator  was  in 
possession  of  about  $90,000,  and  that  the  es- 
tate was  Indebted  to  tbe  First  National  Bank 
of  Butte  In  the  sum  of  $67,000,  which  was 
drawing  interest  at  the  rate  of  10  per  cent, 
per  annum,  and  secured  by  first  lien  upon 
the  real  property  belonging  to  the  estate; 
that  no  claim  had  been  presented  by  tbe  bank 
for  snid  sum,  but  she  prayed  for  an  order  di- 
recting the  special  administrator  to  pay  out 
of  tbe  funds  then  In  his  bauds  the  indebted- 
ness so  owing  to  the  bank,  together  with  ac- 
crued Interest.  On  August  5,  1896,  the  spe- 
cial administrator  filed  bis  answer  to  tbe  pe- 
tition of  tbe  widow,  saying  that  be  had  no 
knowledge  of  the  indebtedness  to  tbe  bank, 
for  the  reason  that  no  claim  had  been  pre- 
sented therefor,  and  that  he  was  informed 
and  believed  that  there  were  a  great  many 
claims  and  demands  against  the  estate,  but 
could  not  state  the  nature,  character,  or 
amount  thereof.  He  also  set  forth  other 
O'.atter  in  his  answer,  much  of  which  is  im- 
material to  the  question  raised  by  this  pro- 
'.■ceding.  It  Is  averred  that  on  August  11, 
1800,  the  Judge  of  the  district  court,  at  cham- 
bers, made  an  order  wherein  the  court  found 
that  tlie  estate  waa  Indebted  to  the  Flm  Na- 


tional Bank  of  Butte  !n  the  sum  of  $60,381.87. 

which  was  interest-bearing,  and  secured  b7 
deed  of  trust,  and  was  a  first  lien  on  tbe  real 
property  bdon^ng  to  tbe  estate.  The  court 
also  found  that  the  estate  was  eolvent,  and 
that  the  assets  were  sufficient  to  p^  all  tbe 
debts  and  liabilities  of  the  estate.  The  Hon- 
orable  John  J.  McHatton,  Judge  of  the  Second 
Judicial  district  court,  for  his  return  makes  a 
transcript  of  the  record  and  proceedings  used 
and  considered  by  him.  His  return  sets  forth 
the  petition  of  Mary  £iUen  Kelly  praying  for 
an  order  requiring  the  special  administrator 
to  discbarge  tbe  debt  due  tbe  First  National 
Bank.  The  special  administrator's  anawer  is 
also  part  of  tbe  return.  The  order  appoint- 
ing H.  B.  Bartlett  Bi>ecial  administrator  re- 
cites that,  as  special  administrator,  be  is  or^ 
dered  "to  collect  and  take  charge  of  tbe  es- 
tate of  the  deceased,  In  whatever  county  or 
counties  the  same  may  be  found,  and  to  exer 
else  such  other  powers  that  may  be  neces- 
sary for  the  preservation  of  the  estate,  and 
to  do  such  further  acts  as  may  be  ordered 
by  tbe  court,"  etc.  It  appears  that  the  Judge 
beard  testimony  before  he  made  tbe  order 
directing  tbe  special  administrator  to  pay  the 
Indebtedness  of  the  First  National  Bank 
The  cashier  of  the  bank  was  called,  and  per- 
mitted to  testis  In  relation  to  the  Indebted- 
ness, against  the  objection  of  the  special  ad- 
ministrator. The  basis  of  the  objection  was 
that  the  court  had  no  power  to  receive  prooIS 
of  claims  by  oral  testimony,  and  no  authority 
to  order  the  special  administrator  to  pay  the 
debts  of  tbe  deceased.  It  appears  also  by 
tbe  return  that  contests  were  filed  to  the 
probate  of  tbe  document  purporting  to  be  the 
last  will  of  said  John  F.  KeUy.  Tbe  order  of 
the  court  embracing  tbe  findings  as  to  tbe 
condition  of  the  estate,  and  the  amount  due 
to  tbe  First  National  Bank,  and  directing  the 
special  administrator  to  pay  tbe  bank.  Is  also 
Included  In  the  return.  The  respondent  mov- 
ed to  quash  the  writ  issued,  upon  the  grounds 
that  there  is  an  appeal  from  the  order  com- 
plained of,  and  that  it  does  not  appear  from 
the  record  that  the  application  was  made  on 
tbe  affidavit  of  a  party  beneficially  Intemted. 

James  W.  Forbts,  for  relator.  ThonqMoo 
Campbell  and  Wm.  Scallon,  for  reqtoDdent 

HUNT,  J.  (after  stating  tbe  facts).  It  hu 
lieeu  established  by  the  decisions  of  this  court 
that  tbe  Jurisdiction  of  the  district  court,  slttiag 
in  proljate  matters.  Is  limited  to  the  powers 
conf«red  upon  It  by  statute;  that  Is,  to  tbe 
contn^  of  the  "administration  of  decedents' es- 
tates, the  supervision  of  tbe  guardianship  of 
the  infants,  tbe  control  of  their  property,  tbe 
allotment  of  dower,  and  other  powers  pertain- 
ing to  the  same  sidiject"  In  re  Higgins*  Es- 
tate, 16  Mont.  474,  89  Pac.  fil6;  ChadwfaA  v. 
Ghadwick.  6  Mont.  066, 13  Pac.  388.  U,  there- 
fore, there  was  do  authority  of  statute  for  tbe 
district  Judge  to  authorize  tbe  payment  at  tbe 
debt  due  by  tbe  KeUy  estate  to  tbe  bank,  tbe 
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whtde  proceeding  directing  Bnch  payment  waa 
Told,  and  the  writ  should  Issue.  Tbe  powers 
of  a  special  administrator  are  limited.  He  la 
"no  collect  and  take  cha^  ot  the  estate  ot 
the  decedent  •  *  •  and  to  exerdse  such 
other  powers  as  may  be  neceasaiy  for  the  pres- 
erratlon  of  the  estate."  Code  CIt.  Proc  | 
2B0a  Again,  the  statate  authorizes  him  to  col- 
lect and  preserve  for  the  execator  or  admlnls- 
tratcw  aH  Incomes,  rents,  Issnes  and  profits, 
claims  and  demands  of  the  estate.  He  most 
take  charge  and  management  of,  enter  upon 
and  preeerve  from  damage,  waste,  and  Injury, 
the  real  estate,  and,  for  any  such  and  all  necea- 
saiy  purposes,  may  commence  and  maintain  or 
defend  suits  and  other  legal  proceedings  as  an 
admlnlfltntor.  He  may  sell  perishable  property, 
In  certain  bwtancee,  and  "exerdse  sneh  other 
powers  as  are  eonfetred  upon  him  by  his  afh 
potatroent,  bat  tn  no  case  Is  be  Uatde  to  an  ac- 
tion bf  any  creditor."  Oode  Civ.  Froc  I  2501. 
These  statutes  limit  the  functions  of  a  special 
administrator  to  the  exerdse  of  powers  neces- 
sary to  collect  and  preeeire  the  estate  for  the 
executor  ta  administrator  to  be  r^ulariy  ap- 
pointed. The  enumeration  of  particular  pow- 
ers, Bocb  as  to  sell  sncb  perishable  property  as 
may  be  ordered  sold,  and  to  collect  rents,  etc., 
Is  bat  to  enaUe  a  special  administrator  to  o^- 
lect  and  preserre  what  otber?rlse  might  not  be 
collected  and  preeerred  Cor  the  estate  by  any 
one  In  aiAhority.  The  anthnity  "to  exercise 
such  other  powers  as  are  conferred  upon  him  by 
hto  appotntment"  la  bat  a  fnrtber  power  to  do 
what  may  be  neceesazy  to  ooQect  and  foeeerre. 
It  is  not  a  power  to  eierdse  the  powers  and  da- 
Uea  conferred  upon  a  regular  executor  or  ad- 
mlntotratOT,  such  as  tbe  aUowanoe  or  payment 
ot  claims.  "Tbe  paiamonnt  dnty  of  this  special 
•dmlnlHtrator  Is  to  collect  all  tbe  personal  es- 
tate of  the  deceased,  and  preserve  the  same  for 
tbe  gmefBl  execute  or  administrator,  when  ap- 
pointed." Schooler,  Bx'n,  |  135;  Croew. 
Bx'rs  A  Adm'rs,  I  223;  Long  y.  Burnett.  13 
Iowa.  28;  Henry  T.  Stqwrlor  Court,  83  OaL  &69, 
29  Pae.  23a  Tbe  prorlslOD  of  tbe  statute  that 
hi  no  case  Is  a  vedal  admhiistmtcH:  Uable  to  an 
acthm  by  any  creditor  on  a  claim  agnina*  the 
estate  conflrms  the  view  Just  taken.  He  can- 
not be  sned  upon  a  dalm.  If  be  cannot  be 
sued,  plainly  he  cannot  reject  a  claim;  other- 
wise a  creditor  woold  be  remedUese  where  a 
special  administrator  might  mijuetly  reject  a 
creditor's  dalm.  In  i«  Sacftett.  78  Cal.  300, 
20  Pac  863;  Plckerins  t.  Welting,  47  Iowa. 
242. 

It  Is  contepded  that  tbe  coort  was  authorised 
to  make  tbe  order,  under  seetloa  2303,  Oode 
ClT.  Pioc,  which  is  as  follows:  "If  there  be 
any  debt  of  tbe  decedoit  bearing  Interest, 
whether  presented  or  not,  the  executor  or  ad- 
mlnlstTator  may,  by  order  of  the  court  or  Judge, 
pay  the  amount  then  accumulated  and  tmpold, 
or  any  part  thereof,  at  any  Ume  when  there  aiu 
snfflclcsit  foods  properly  applicable  thereto, 
whether  said  claim  be  then  due  or  not;  and  in- 
terest abaD  thereupon  cease  to  accrue  upon  the 
amooBt  so  paid."   But  we  think  that  this  stat- 


ute Is  part  of  the  meHiod  of  administration  gov- 
erning general  administrators.  It  Is  appropri- 
ately placed  In  tbe  chapter  entitled  "Claims 
against  the  Estate,"  and  has  relation  to  the 
payment  ot  claims  during  the  regular  and  order- 
ly administration  of  estates  and  not  to  the  du- 
ties of  a  apeclal  administrator,  to  whom  claims 
need  not  even  be  presented.  It  Is  therefore 
unnecessary  to  discuss  the  powers  of  a  general 
administrator  under  the  statute  quoted. 

It  is  argued  that  tbe  relator  has  a  remedy  by 
appeal,  and  therefore  Is  not  entitled  to  tbe  writ 
prayed  for.  But,  Inasmuch  as  tbe  court  bad  no 
authority  to  direct  the  special  administrator  to 
pay  the  debt  ndervd  to  be  paid,  tbe  order  of 
payment  was  made  without  the  Jurisdiction  of 
tbe  court,  and  Is  subject  to  review  and  annul- 
ment in  this  proceeding. 

It  Is  also  contended  that  the  relator  does  not 
appear  to  be  a  party  beneficially  Interested, 
and  therefore  Is  not  entitled  to  the  writ  Code 
ClT.  Proc  i  1942.  But,  as  the  Hi>eclal  admbb- 
Istrator  Is  authorized  to  commence  and  main- 
tain or  defend  suits  and  other  legal  proceedings 
necessary  to  collect  and  preserve  the  estate, 
surely  be  should  be  entitled  to  a  writ  of  review 
of  an  order  of  the  district  court  made  without 
Jurisdiction,  and  under  the  terms  of  which,  as 
special  administrator,  he  would  be  obliged  to 
pay  to  a  creditor  tbe  sums  he  had  collected,  and 
ovigtit  to  preserve  for  the  general  administra- 
tor or  executor.  We  think,  too,  that  the  re- 
lator has  a  direct,  beneficial  interest  In  this  pro- 
ceeding, because.  If  be  pays  out  the  funds  of 
the  estate  upon  an  order  of  tbe  court  mads 
without  Jurisdiction,  such  an  order  may  not  pro- 
tect him.  and  he  may  be  held  personally  Uable 
on  his  bonds.  The  motion  to  quash  la  denied, 
and  the  order  of  the  district  court  is  annulled. 

PBMBKRTQN,  a  and  DB  WITT,  J.,  coo- 
cnr* 


00N6D0M  T.  OLOB  et  sL 

(Supreme  Ooort  of  Hwitana.    Sept  28,  18B6.) 

OsHSBAL  Fartkirsuip— What  CoNBTrrcTBs— Ai- 
pbal^Rbvibv— Hashlbss  Error— Wsisn 

AMD  BUTriOIRKOT  OF  EviDIITOa 

1.  la  an  action  on  a  note  signed  by  one  i«e^ 
son,  Rgahut  him  t-ud  several  other  persons  al- 
leged to  be  partner,  nnder  the  name  of  the  per- 
son signing  the  note,  in  which  defendants  claim- 
ed that  thie  partnership,  if  any,  was  a  mining 
partnership,  it  was  error  to  charge  that  where- 
several  persons  associate  themselves  toftetber, 
and  agree  to  contribute  funds  for,  and  to  bear 
losses  and  share  the  profits  of,  the  hnsiness^ 
"■ach  an  associatloo  constitutes  a  general  part- 
nership," since  such  elements  do  not  absolutely 
constitute  a  general  partn^shlD. 

2.  In  an  action  cn  a  note  signed  by  one  person, 
against  him  and  several  otbers  alleged  to  be 
partners,  nnder  the  name  of  the  person  sigiiinc 
tbe  note,  in  which  defendants  claimed  that  the 
partnersnip,  if  any,  wan  a  mining  partnership^ 
an  InstmeUon  that  defendants  were  liable  as 
a  general  partnership  was  not  harmless,  though 
the  evidence  showea  that  defendants  were  lia- 
ble even  if  they  were  a  mining  partnership. 

8.  When  appellants  claim  that  the  verdict  Is 
sniqwrted  muj  by  Incompetent  evidence,  bnfe 
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thejr  do  not  in  t^lr  brief  potnt  tt  oot,  M  Teqalred 
by  tJM  ndes  of  the  nipreme  eomrt,  auch  court 
will  Bot  KvWw  the  «Tidence. 

Appeal  teoat  (Bstrlct  court.  Silver  Bow  coun- 
ty; J.  J.  MeaattoD,  Jodge. 

Action  by  E.  E.  CongdoD  agaiiut  I<.  B.  Oldi 
and  others  on  a  note.  Prom  a  Judgnieet  in 
faror  of  pialDtiOi,  and  from  an  order  deuyins 
a  motk>D  for  a  new  trial,  delendaatg  otber  Uiaa 
Olds  appeaL  ReTersed. 

The  plaintiff  and  the  defendant  Olda  together 
signed  a  promissory  note  payable  to  the  Silver 
Bow  National  Bank  of  Butte.  After  renew- 
als of  the  note,  the  plaintiff  was  obliged  to 
pay  the  same.  He  tlien  brooght  this  acttoa 
against  all  these  defendants.  The  reason  tor 
Joining  these  defendants  other  than  Olds  was 
■that  plaintiff  claimed,  and  so  alleged  In  his 
■complaint,  that,  when  the  note  was  signed,  the 
defencUmt  Olds,  together  with  defendunCs  Hoff- 
man, Northrup,  Cox,  Kountz,  Wbltefoot,  Fer- 
ila.  Cooper,  and  Hartman,  constituted  a  part- 
nership, which  partnership  was  engaged  In  the 
business  of  oiKratIng  the  Kittle  Morris  Mine, 
and  that  the  partnership  was  carried  on  in  the 
Ann  name  (tf  L.  B.  Olds,  and  that  the  signature 
of  L.  B.  Olds  on  the  note  In  question  was 
not  the  individual  signature  of  Mr.  L.  B.  OKls, 
but  was  the  signature  of  said  partnership. 
Upon  this  theory  the  case  was  tried.  The 
plaintiff  recovered  Judgment  The  defendant 
Olds  did  not  appear  upon  the  trial,  and  the 
case  proceeded  as  against  the  defendants  other 
than  him.  Those  defendants  now  appeal  from 
the  Judgment,  and  from  the  order  denying  m 
new  trial. 

Hartnan  Broa.  &  Stewart  and  Smith  A 
yrtmA,  for  ^NMdlBDta.  F.  T.  MeBrlde^  tot  n- 
■■apondent 

DE  WITT,  J.  (after  stating  the  facts).  Theve 
are  three  alleged  errors  complained  of,  of  which 
we  shall  treat.  The  first  is  the  action  of  the 
court  in  treating  the  partnership  as  a  gen- 
eral or  tntdfng  partner«h>p.  This  matter  arose 
In.  several  wajs  up«B  the  trial,  and  in  the  giv- 
Ing  of  the  Instructions.  It  is  not  necessary 
to  feUow  this  error  into  every  place  where  it 
occurred.  It  is  sufflclent  to  treat  it  as  It  oc- 
■curted  in  Instruction  No.  8,  which  the  court 
^ve.  That  instruction  Is  as  follows:  "The 
■court  instructs  the  Jury  that  where  several 
parties  aeeociate  themselves  together  for  the 
purpose  of  carrying  on  a  business,  and  mutual- 
ly agree  to  contribute  funds  for.  and  to  bear 
losses  and  share  the  profits  of.  the  busioess, 
that  such  an  association  constitutes  a  general 
parmership,  and  it  la  immaterial  whether  the 
busineaa  te  be  engaged  in  Is  mining  or  otber 
business;  and  In  such  eases  each  partner  be- 
comes the  agent  of  the  partnersblp  tor  the 
purpoae  of  the  partnership." 

The  appeltantB  oonitilaln  that  by  this  instruc- 
tion the  court  treated  the  partnerBhip  of  the 
defendanla  as  absolutely  a  general  or  trading 
pwtnetship,  and  excluded  from  oonaidermtloa 
•flie  quMtton  af  iriMtber  Ike  deftatdaitta  wwe 


a  mining  partiwnklp.  They  Goatend  that  tlw 
court  proceeded  upon  the  theory  that  ttau« 
was  no  aneb  thing  as  a  mlslng  partupiahip  in 
this  state  prior  to  the  enactment  of  the  GItU 
Code  of  July  1,  189&  (section  3300  et  aeq.).  U 
this  were  the  caae,  it  was  error,  for  mining  part- 
nerships, differing  from  general  partnenbipat 
have  been  recognised  in  the  declsloiia  of  this 
ooart  as  existing  In  this  state  for  many  yeam 
Nolan  V.  Lovelock,  1  Mont.  227;  Boucher  v. 
MulverhlU,  Id.  306;  Hlrboor  Reedioc  3 
Mont.  15;  Southmayd  v.  Southmayd.  4  Uoat 
112.  6  Pac.  318;  iJaligber  v.  Lockhart,  11 
Uont.  113,  27  Pac.  44ti;  Harris  r.  Uoyd,  11 
MonL  406,  28  Pac.  736;  AnacOoda  Copper 
Min.  Co.  T.  Bntte  &  B.  Uinu  OOl.  17  Moat.  5!St, 
43  Pac.  924. 

Respcmdest  also  contends  that  the  oourt 
properly  frave  this  ioatructioB  for  the  leason 
that  it  appears  from  the  evMeace  that  ttaere 
was  no  mlniOR  partnersbip  tn  this  case.  We 
think  ttiat  there  was  evMeace  tMdiBC  at 
least,  to  show  that  the  partn«r«bi{»  la  quea- 
tton  was  a  mlnlnK  one.  and  not  a  general  ene. 
But  the  conrt  Instracted  the  Jory.  in  No^  3, 
quoted,  that  if  partfea  asaociate  theuelTea 
together  for  the  parpoae  of  cartytoji  on  a 
bnslness,  and  a^ree  to  contribute  funds,  pay 
tosses,  and  share  profits,  such  an  association 
la  a  ueneral  partnMabtp.  witbeut  reteard  to 
whether  the  business  la  miaiag  or  not.  We 
are  of  opinion  that  this  was  aot  coarect.  tor. 
while  thne  elements  reetted  are  tboae  ot  a 
general  partnerabip;  they  are  certain^  aimo 
elements  of  a  mining  partneratalp.  In  erecy 
partnersbip  the  parttaa  aaaoelatiBK  them- 
selves together  contribute  fanda  and  sbue 
losses  and  proftta.  One  partner  may  aaate 
his  contribution  in  looikey.  awl  another  way 
make  It  In  labor  or  ia  fumishlnj  ttte  mia- 
Ing  premises  to  the  partnecahip.  One  aaay 
benr  the  loss  of  money  that  be  puts  hi;  w- 
other  may  bear  the  loss  oi  bis  time  and  la- 
bor which  be  coDtrlbntofi.  We  mnoot  imag- 
ine a  mining  partnersWp  la  which  the  panics 
do  Dot  flhare  losaea  and  profits.  Certadoly. 
no  one  will  enter  a  mlnitng  parlaeraWp  with 
the  agreement  that  he  abaU  pay  all  the  tones, 
nor  with  the  agreement  tliat  bis  partner  stiall 
receire  all  the  protlla.  The  facta  recited  in 
instruction  No.  8  may  l>e  those  of  a  general 
partnership,  but  tbey  are  also  part  of  the 
facts  exhttlng  In  a  mtnlrw  partnerahip;  and  it 
was  error  to  hold  abaslacely  that  those  facta 
constitute  a  geocrnl  partnemhlp  only.  It  is 
true  that  a  general  partnership  may  exist  If 
Tbe  contract  between  the  parties  Is  to  that 
effect,  even  If  the  bualueas  of  the  partner^ 
Fhip  Is  solely  ^n  mloea.  Duryea  t.  Bun.  28 
Osl.  574;  fteetembve  v.  Putnam,  30  GaL  4U0; 
Decker  t.  HoweU,  43  Cal.  636.  It  la  held  in 
Decker  v.  Howell,  aapra.  that  an  agreement 
to  share  proflts  and  tosaes  equally  tends  to 
prove  tbe  exlateuce  of  an  ordinary  partner- 
ship, instead  of  a  mining  partnership;  but  it 
Is  not  there  beld  tlMt  almfdy  ttie  shaiinic  ot 
iGssea  and  prt^ta  hi  Uaalf  eoaatltucea  mtoao- 
tntefy  a  general  padnaiahip.  Tbe  diartagtian 
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betwwD  a.  ffeiwral  or  tradlnc  partnersbtii 
«iid  a  Dontradltix  partnerBhlp  Is  recoKOlzed, 
aot  oDly  In  tke  mining  vtates,  where  mining 
partnerslilps  are  frequent,  but  In  oCber  Jurt»- 
dlctioDi  where  wxitTsdlng  partnerBblpe  oth- 
er than  mining  ones  are  of  frequent  occnr- 
rvDCP.  Many  of  the  rules  of  general  part- 
Dprshtpa  obtabi  In  mining  partnersbtpa,  hot 
the  latter  hare  other  mles  peculiar  to  them- 
Hlrei.  Some  of  the  great  distinctions  be- 
tween a  general  partnership  and  a  mlnlnf; 
pertaership  are  the  qaestlonB  of  the  delectus 
personamm,  and  the  authority  of  one  part- 
Der  to  bind  the  firm  by  the  Issuance  of  com- 
Dierrlal  paper  of  the  firm.  As  to  joint  own- 
ers operating  a  mine.  It  Is  satd  Id  Sklllman 
Larbman.  23  CaL,  at  page  2M:  "They  form 
what  Is  termed  a  'mining  partnerehip,'  which 
li  fTOTemed  by  many  of  thf>  mles  relating  to 
ordioary  partnerships,  but  which  has  also 
•ome  rules  peculiar  to  Itself,  one  of  which  Is 
that  one  person  may  convey  his  Interest  In 
the  mine  and  business,  without  dlssolrlng 
the  psrtneTBblp.  Fereday  t.  Wlghtwlck,  1 
Buss.  A  M.  49.  Stfn,  there  may  be  a  part- 
Mnblp  in  the  working  of  a  mine  subject  to 
the  rules  relating  ts  an  ordinary  parteersblp 
Ui  trade.  Story,  Partn.  |  82.  And  this  re- 
litloD  at  partnership  may  be  constlmted 
either  by  express  stipulation  or  by  Impllca- 
tlra  deduced  from  the  acts  of  the  parties. 
Bock.  Mines,  575.  But  In  the  case  of  an  or- 
dioaiT  mintaig  partaersMp  something  more 
vlll  be  required  to  raise  the  presumption  of 
Uabillty  arising  from  persons  holding  them- 
•elTes  out  to  the  world  as  partners  than 
woald  be  necessary  In  the  cam  of  an  ordinary 
partnershtp.  Such  persons,  la  the  absence 
of  other  circumstances,  cannot  telrly  be  pre- 
BDmed  to  have  Intended  to  rendef  themselreB 
liable  to  all  the  cooaeqnences  of  a  commercial 
partnership."  Mr.  Justice  Field  said,  in 
KabD  T.  Smelting  Oa,  102  U.  8.  &45:  "Hln- 
bK  partnerships,  as  distinct  associations, 
with  different  rights  and  HablUtles  attaching 
te  tbeir  memliers  from  those  attaching  to 
members  of  ordinary  trading  partnerships, 
exist  In  all  mlnlug  comrnunitles.  Indeed, 
without  tbem  sveceasful  mining  would  be  at- 
tended with  dHBmlttes  and  embarrassments 
■uarb  greater  than  at  present."  Tbe  learned 
Justice  then  quotes  with  approval  Sklllnmn 
T.  f^acbman,  above  quoted.  See,  also.  Quinn 
T.  Qulnn.  81  Cal.  14.  22  Pac.  2M;  McOonnell 
7.  Denver.  85  Cal.  306;  Jones  v.  Qark.  42  Gal. 
lat;  Charles  v.  Eshleman.  6  Colo.  107;  Hig- 
(Ins  T.  Armstrong,  9  Colo.  88,  10  Paic.  232; 
Jurlee  T.  Bnwwell,  13  Tftrth,  (ft;  Manvtlle  v. 
Parka,  7  Colo.  128^  2  Pac.  212;  DeaidoiTs 
Adm*r  T.  Tbatclipr.  TS  Mo.  138;  Pease  t. 
Oole,  51  ConiL  58. 22  Atl.  681;  Btssell  Poss, 
114  V.  a  202.  5  Sap.  Ot.  861;  Bates,  Partn. 
i  ItiS;  also.  Id.  II  14,  839.  with  canes  dtcd; 
T.  Para.  Partn.  |  87.  with  note;  Id.  f  306, 
with  note;  and  Id.  1 85.  and  cases  dted. 

We  are  tlierefore  ef  ep|nl<m  tbat  tbe  court 
In  giving  Instruction  NOw  8,  was  hi  error,  for 
the  temm  Oat  tke  elemeMa  ot  a  partner- 


ship there  recited  do  not  in  themselves  ab- 
solutely constitute  a  general  partnership. 

Kespondent,  however,  contends  tbau  If  Inr 
stmctlon  No.  3  were  error,  It  was  not  mate- 
rial, t)ecau8e  the  evidence  shows  tbat  the 
defendants  were  Uable  even  If  they  were  a 
mining  partnership;  tbat  is  to  say,  tbat  their 
conduct  In  reference  to  this  note  and  the 
money  obtained  thereby  was  such  as  to  ren- 
der them  liable  even  as  a  minloK  partnership. 
But,  even  If  the  evidence  supports  tbe  re- 
spondent's contention  In  this  respect,  the 
error  la  Instruction  No.  3  was  prejudicial, 
because  It  Instructed  the  Jury  absolutely  that 
the  defendants  were  liable  as  a  general  part- 
nership; and,  under  such  Instruction,  the 
Jury  would  not  be  required  to  make  any  In- 
quiry as  to  whether  tbe  defendants  were  a 
mining  partnership,  or  any  Inquiry  as  to 
whether  the  facts  showed  that  the  defend- 
ants were  liable  as  a  mining  partnership. 

Another  alleged  error  Is  as  follows:  The 
defendants  alleged,  and  sought  to  prove,  that 
they  were  not  conducting  the  mine  as  a  partp 
nership  at  the  time  this  note  was  given,  but 
that  an  Incorporated  company,  called  the 
Butte  &  Boseman  Mining  Company,  of  which 
defendants  were  stockbolders,  was  conduct- 
ing the  business.  Tbe  court  Instructed  tbe 
Jury,  In  effect,  that  If  they  found  that  the  cor- 
poration was  conducting  tbe  business,  and 
not  these  defendants,  tbey  must  ftnd  for  the 
defendants.  Appellants  contend  that  the  ev- 
idence was  uncontradicted  tbat  the  corpora- 
tion was  doing  the  business,  and  that,  there- 
fore, the  verdict  was  contrary  to  tbe  Instnie- 
tlons.  But  we  tbink  tbat  this  contention 
cannot  be  sustained,  for  tbe  reason  that.  In 
onr  opinion,  there  was  evidence  tending  to 
show  that,  while  the  corporation  had  been 
formed,  it  was  not  In  fact  ccmducting  the 
trnslness.  This  assignment  of  error,  we  are 
therefore  of  opinion,  cannot  be  snstatued. 

Appellants  contend  tbat  almost.  If  not  en- 
tirely, all  of  the  testimony  tending  to  estab- 
lish a  partnership  between  tbe  defendants 
was  tbat  of  statements  made  by  the  defend- 
ant Olds,  who  was  not  in  court,  and  made  to 
the  effect  that  tbe  other  defendants  did  sus- 
tain the  relation  of  partners  to  blm.  Tho 
appellants,  In  their  brief,  do  not  point  out, 
under  the  rules  of  this  court,  this  testimony 
by  page  In  the  transcript,  "^ey  cannot  there- 
fore expect  us  to  pick  It  out  of  the  300  pages 
of  tbe  record  In  this  case.  We  will  say, 
however,  that  our  reading  of  the  record  dla- 
closes  that  there  was  very  much  testimony 
H8  to  partnersblp  other  than  that  of  tbe  state- 
ments by  Olds.  If  It  were  permitted  by  the 
district  court  to  prove  the  fact  of  tbe  partner- 
ship by  tbe  admissions  of  one  of  the  alleged 
partners,  who  was  not  prraent,  this  would 
not  be  evidence  of  the  partnership  as  agalus. 
the  other  partners.  1  Rice,  Ev.  pp.  444,  475; 
2  nice.  Bv.  p.  1164;  Greenl.  Br.  |  177; 
Wlffgln  T.  Pine.  17  Mont  57.1,  44  Pac.  75. 
We  mention  this  matter,  attfaoagti  we  are 
not  teqnired  to  pass  apon  it,  for  the  reaaoa 
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that  It  Is  Dot  pointed  out  In  the  record,  aa  re- 
quired by  the  ralea. 

For  the  reeaona  aaslgned*  the  judgment  and 
order  denying  a  new  trial  are  rerersed.  and 
the  case  la  remanded,  with  directlonB  to 
grant  a  new  trial.  Berersed. 

PEMBBBTON,  a  J.,  abaent  HUNT,  J., 
concurs. 


HASTINGS  T.  MONTANA  UNION  BY.  CO. 
(Sapreme  Co  art  of  Montana.    Oct.  5,  1896.) 
MuTiR  AHD  Bbbvakt— Fbllow  Sbrtakts. 

A  Kctlon  hand  ia  a  fellow  KrTant  of  the 
■ection  bosa  and  of  an  engineer  emplored  by  the 
•ame  company. 

Ai^eal  from  dlatrict  court,  SIIw  Bow  omn- 
ty;  J.  J.  HcHatton,  Judge. 

Action  by  Darby  Haatinga,  admlnlatrator  of 
the  eatate  of  Tim  Haatinga,  deceaaed,  agalnat 
the  Montana  Union  Bailway  Oompany,  for 
the  death  of  i^taitlfrB  inteatatc^  catiaed  hy 
defendant'a  n^^lgencew  From  a  judgment  in 
favor  of  plalntU^and  from  an  order  denying 
4  motion  for  a  new  trial,  defendant  appeala. 
Reveraed. 

Gea  Haldom,  for  appellant  Carroll  & 
■Leefaey,  for  respondent 

HUNT,  J.  Tim  Haatinga,  the  plalntUTa 
Inteatate,  waa  a  day  laborer,  employed  un- 
der  a  section  foreman  to  keep  portlona  of  the 
roadbed  at  the  defendant  company  in  repair. 
The  foreman  had  power  to  employ  and  dla- 
charge  the  men  and  auperintend  their  work, 
and  bimaeU  worked  with  the  men.  The  fore- 
man em^yed  the  deceased,  who,  with  a 
gang  of  flTe  others;  waa  votUng  npaa  de- 
foidanfa  road  upon  the  day  he  was  Idlled. 
On  November  28,  188S,  at  dusk,  about  2S 
minutes  paat  S  o'doi^  In  the  evening,  the  de- 
ceased and  five  others  were  repairing  a  track 
near  the  Parrot  smelter,  at  Butte.  They 
bad  with  them  a  low,  flat,  push  car,  with 
handles  ^tending  beyond  the  ends.  About 
'  quitting  time  the  foreman  told  the  men  to 
move  the  car  from  the  track,  and  carry  it 
across  to  another  track,  about  60  feet  away. 
Observing  an  engine  on  the  track  which  the 
men  had  to  cross,  the  foreman  remarked  that 
there  was  time  enough  to  get  over,  and  or^ 
dered  the  men  to  pick  up  the  car  and  proceed. 
The  deceased  had  hold  of  the  center  of  tUs 
push  car,  on  the  north  ride;  the  other  men 
holding  the  respective  comers.  Before  the 
men  got  It  clear  of  the  second  track,  one  cor- 
ner of  the  flat  car  went  down.  The  de- 
ceased was  on  the  side  that  went  down.  Just 
then  a  locomotive  came  up  behind  the  mea 
No  beU  waa  rung,  and  no  whistle  blown.  One 
of  the  men  was  knocked  down,  and  Hastings, 
the  deceased,  waa  run  over,  dragged  beneath 
the  engine,  and. so  seriously  injured  that  he 


died  afaortly  afterwarda.  The  omnplaint  at 
leged  negligence  in  the  following  rejects, 
vis.:  Tlut  the  defendant  was  ne^lgent  and 
careless,  throng  its  nglneer  and  fironan  of 
the  yard  engine,  in  operating  such  yard  en- 
gine without  having  the  wbistie  blown  or  the 
bell  rung,  and  without  having  the  headlight 
of  the  engine  lighted;  and  In  being  negligent 
throoBh  Ita  foreman,  for  not  warning  tbe  de- 
ceaaed of  the  approach  of  the  yard  engine  in 
time  for  him  to  escape,  althoivh  the  foreman 
knew  of  the  danger  In  ample  time  to  have 
warned  the  deceased.  The  defendant  moved 
for  a  nonsuit,  ralalng  the  pirfnt  nndw  ttw  is- 
sues of  the  pleadings  that  the  foronan  aa 
well  aa  Uie  engineer  of  the  locomotive  which 
struck  the  deceased  and  the  deceased  wete 
fellow  serranta,  and  that  the  negligence  of 
the  defendant.  If  any  there  were,  was  not 
such  as  to  rendn  the  defendant  ow^ny  lia- 
ble in  damages.  The  court  overruled  the  mo- 
tion. The  defendant  then  introduced  evi- 
dence trading  to  ahow  that  the  deceaaed  was 
carekH  In  not  getting  out  of  the  vnty,  as 
there  was  ample  time  for  him  to  da  The 
oourt  charged  the  Jury,  aidiatantlally,  tiwt  If 
the  deceased  was  injured  by  reason  of  the 
msllgence  or  want  of  care  of  the  foreman  nn- 
der  whose  orders  be  was  acting;  or  the  a- 
gineer,  and  not  through  his  own  eardeBsness, 
defendant  was  UaUe;  thna  assuming  that 
the  foreman  and  the  engineer  were  not  fel- 
low servants  of  the  deeeaaed.  The  Juiy  re- 
turned a  verdict  for  the  plalntUT  in  the  sum 
of  $4,250,  upon  whldk  Judgment  was  entmd. 
Defoidant  moved  for  a  new  trial,  which  was 
denied.  "nilB  appeal  is  from  the  order  deny- 
ing the  motion  for  a  new  trial  and  from  tlw 
Judgment 

Oflwa  Involving  questions  of  who  are  f^w 
servanta  have  not  bem  very  frequent  In  tUs 
court  While  the  statutes  of  the  territory 
were  controlling,  and  the  rule  obtained  that  In 
every  case  where  a  servant  acted  under  the 
OTd«r  of  his  si^ezior  the  liability  for  Injury 
sustained  by  the  fault  of  the  superior  was  the 
same  aa  if  audi  servant  were  a  passengar, 
questions  were  necessarily  determined  1^  the 
local  law,  and  the  UaMUty  at  domestle  lafl- 
road  corporations  waa  much  more  extensive 
than  It  la  under  the  general  law.  This  was 
decided  when  the  question  wu  presented  In 
the  first  opinion  in  the  case  nt  Oriswdl  t.  Bail- 
way  Co.,  17  Mont  188,  48  Pac.  707.  But,  ai 
we  said  In  the  case  of  Good  well  t.  Railway 
Co.,  18  Mont  288,  45  Pac.  210:  "Since  the  de- 
cision of  this  court  oa  the  rdieartag  of  tlie 
case  of  CrisweU  v.  Bailway  Co.,  18  Mtmt  167. 
44  Pac  626,  announdng  ttiat  the  atatute  of 
the  territory  of  Montana,  which  modified  the 
common-law  rule  of  the  liability  of  a  master 
to  blB  empk^ds  for  injuries  to  the  hitter  hr 
the  negligence  of  a  siqperlor,  vras  repealed 
the  adoption  of  the  state  conatitutkMi,  the 
courts  are  obliged  to  determine  questions  mxA 
as  the  one  now  before  na  1^  tin  general  law." 
UxAlng  now  at  the  genual  law  of 
Bsrrice  as  eiponnded  by  tlw  mi^eme  oonri  of 
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the  United  States,  we  find  that  plaintiff  In 
tbe  case  under  consideration  cannot  recover. 
In  Railroad  Ca  t.  Hambly.  IM  U.  S.  818,  14 
Snp.  Ct.  963,  It  was  decided  tbat  a  day  labor- 
er, who,  while  working  for  the  railroad  com- 
pany, under  the  order  and  direction  of  a  sec- 
tion foreman,  on  a  cnlrert  on  the  company's 
road.  Is  injured  by  the  negligence  of  a  con- 
ductor and  engineer  In  moviug  and  operating 
a  train  upon  the  company's  road,  is  a  f^ow 
aerrant  with  such  engineer  and  sncb  con- 
ductor In  such  a  sense  as  exempts  tbe  company 
from  liabUlty  for  the  Injury  so  inflicted.  The 
court  there  said:  'The  question  first  arose  In 
tbe  case  of  Randall  v.  Ranroad  Co.,  108  V.  S. 
478,  3  Sop.  Ct  322,  In  which  a  brakeman. 
working  a  switch  for  bis  train  on  one  track  In 
a  railroad  yard,  was  held  to  be  a  fellow  serr- 
ant  of  an  engineer  of  another  train  upon  an 
adjacent  track,  upon  the  theory  that  the  two 
were  employed  and  paid  by  tbe  same  master, 
and  that  their  duties  were  such  as  to  bring 
tbem  to  work  at  tbe  same  place  at  tbe  same 
time,  and  their  separate  services  had  as  a  com- 
mon ot^ect  the  moving  of  trains.  It  Is  dtffl- 
cutt  to  see  why,  it  the  case  under  considera- 
tion ts  to  be  determined  as  one  of  general,  and 
not  of  local,  law,  it  does  not  fall  directly  with- 
b  the  roUng  of  tbe  Randall  Case.  Tbe  serv- 
ices of  a  switchman  in  keeping  a  track  clear 
for  the  passage  of  trains  do  not  differ  mate- 
rially, so  tax  OB  actions  founded  upon  tbe  neg^ 
ligence  of  trainmen  are  concerned,  from  those 
of  a  laborer  engaged  in  keeping  the  track  In 
repeSr.  Neither  of  them  is  under  the  per- 
sonal control  of  tbe  engineer  or  conductor  of 
the  moTli^  train,  btrt  both  are  alike  engaged 
hi  an  employment  necessarily  bringing  them 
[n  contact  wltb  passing  engines,  and  in  the 
"immediate  ctnnmon  object"  of  securing  the 
Bare  passage  of  trains  over  tiie  road.  As  a 
laborer  npaa  a  railroad  track,  either  in  switch- 
ing trains  or  repairing  the  track.  Is  constantly 
exposed  to  the  danger  of  passing  trains,  and 
bound  to  look  out  for  them,  any  neg^gence  In 
tbe  nuiDageroent  of  inicb  trains  Is  a  risk  which 
may  or  should  be  contemplated  by  him  In  en- 
tering upon  the  service  of  the  company.  This 
Is  inobaUy  tbe  mrat  satisfactory  test  of  11a- 
bOity.  If  tbe  departments  of  the  two  servants 
are  so  tar  separated  from  each  other  that  the 
possibility  of  coming  in  contact,  and  hence  of 
Incnrrli^  danger  from  the  negligent  perform- 
ance of  the  duties  of  such  other  department, 
could  not  be  said  to  be  within  the  contempla- 
tton  of  the  person  Injured,  the  doctrine  of  fd- 
krw  service  should  not  apply." 

In  accordance  with  the  doctrine  of  the 
Hambly  Case,  ai.d  the  later  decision  of  Rail- 
way Co.  V.  Peterson,  162  U.  S.  346,  16  Sap. 
OL  843,  this  court,  in  OoodweU  v.  BaUway 
Co.,  cited  above,  held  that  where  an  employA 
~a  laborer  repairing  defendant's  roadbed,  and 
under  tbe  orders  of  a  section  boss— was  ln> 
Jnred  throngfa  tbe  ne^^gence  of  such  boss,  the 
laborer  aod  tbe  section  bun  -vore  fellow  serv- 
nnta*  and  for  an  Injury  so  received  tbe  com- 

nny  mm  not  Unl^  In  princl^  ttaeie  to, 


under  the  facts  of  the  case  at  bar,  no  dlffeiv 
ence  between  the  Hambly  Case  and  this  <Hie. 
The  negligence  if  any  there  was,  which  caused 
the  death  of  the  deccaaed,  was  the  negligence 
of  bis  co-servants  in  performing  duties  devolv- 
ing upon  them.  Tbe  general  principles  of  the 
law  of  master  and  servant  as  set  forth  In  tbe 
Goodwell  Case,  supra,  and  the  authorities  cit- 
ed in  the  opinion  in  tbat  case,  are  controllltv 
In  this  instance.  We  note,  too,  that  tbe  su- 
preme court  of  tbe  United  States,  In  Railroad 
Co.  V.  CharleSB,  162  U.  8.  869,  16  Sup.  Ct.  848, 
has  reiterated  the  doctrine  of  tbe  Hambly 
opinion.  In  the  Charleas  Case  the  plaintiff 
was  an  ordinary  laborer,  employed  imder  a 
section  boss  or  foreman  to  keep  a  certain  por- 
tion of  the  roadbed  in  repair.  The  foreman 
employed  the  men.  On  the  day  of  the  acci- 
dent the  foremap  and  plaintiff  were  upon  a 
hand  car,  going  to  inspect  some  work.  While 
turning  a  curve  In  a  narrow  cut,  an  ei^lne  and 
freight  train  came  In  an  opE>oslte  direction. 
No  warning  was  given  by  the  engineer  of  the 
freight  train.  Charless  undertook  to  Jump 
from  the  hand  car,  but  fell  In  front  of  it,  and 
was  seriously  Injured  by  being,  run  over  by  It. 
One  of  the  grounds  of  n^Ugence  relied  on  was 
the  negligence  of  the  foreman;  another  was 
the  negligence  of  the  train  hands  on  the  ap- 
proaching train  In  not  giving  signals  of  their 
approach  around  the  curve  and  through  the 
cat.  The  court  held  that  the  foreman  was 
the  fellow  servant  of  the  laborer,  and  referred 
on  that  point  to  the  Peterson  Case,  above  cit- 
ed, as  governing  the  case.  It  was  also  held 
error  to  have  submitted  to  the  jary  the  ques- 
tion of  tbe  negligence  of  the  employes  on  the 
extra  freight  train  In  falling  to  glv&  tbe  sig- 
nals of  Its  approach.  "This  failure,"  said  tbe 
court,  "assuming  that  it  constituted  negli- 
gence, was  nothing  more  than  tbe  negligence 
of  co-servants  of  the  plaintiff  below  In  per- 
forming the  duty  devolving  upon  them.  The 
principle  which  covers  the  facts  of  this  case 
was  laid  down  in  Randall  v.  Railroad  Co.,  108 
n.  S.  4T8.  S  Sup.  Ct.  322,  and  that  case  has 
never  been  overruled  or  questioned.  The  Ross 
Case,  112  U.  8.  377,  6  Sup.  Ct.  181,  is  a  dif- 
ferent case,  and  was  decided  upon  Its  own  pe- 
culiar facts.  See  Railroad  Co.  v.  Baugh,  148 
U.  S.  368,  380,  13  Sup.  Ct  814.  Among  tbe 
latest  expressions  of  opinion  of  this  conrt  In 
regard  to  views  similar  to  those  stated  in  tbe 
case  in  108  U.  S.  and  S  Sup.  Ct.,  supra.  Is  tbe 
case  of  Railroad  Co.  v.  Hambly,  154  U.  S.  348, 
14  Sup.  Ct  883.  It  seems  to  us  that  the  Randall 
and  the  Hambly  Cases  are  conclusive,  and  ne- 
cessitate a  reversal  of  this  judgment.  •  ♦  • 
We  are  unable  to  distlogulsh  any  difference  in 
principle  arising  from  the  fticts  In  these  two 
cases." 

It  is  clear  to  us  that  tbe  case  at  bar  was  tried 
npon  an  erroneous  theory  of  tbe  law,  arising, 
doubtless,  by  the  belief  on  the  part  of  the 
learned  judge  who  presided  that  the  old  terri- 
torial statute  fixing  a  railroad  company's  lia- 
bility was  In  force.  Bat  as  it  was  not  the 
errors  discussed  were  matezlal,  and  reguire  a 
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STATE  ex  fpI.  WALLACE!      al.  t.  STATE 

BOARD  OF  EQUALIZATION. 
(Sxipreme  Conrt  of  Montana.    Sept.  28,  ISOa) 
Tazatiom— Stite  Biiakd  or  £goALiZATto:T — 
P0WKR8. 

Tbe  state  board  of  Moallzatioa  was  em- 
powered  by  Conat.  art.  12.  S  15,  to  "adjust 
aod  eqaalise  tbe  valuation  of  the  taxable  prop- 
erty nmone  the  several  counties  of  the  state." 
Section  limits  tbe  rate  of  taxation  to  be  im- 
pose)) for  state  purposes.  Hrld,  tfant  tbe  state 
board  of  equaliaation  was  without  power  to  in- 
creaue  proportlouatel;  the  valuation  of  the  prop- 
erty in  the  ReTcral  connties  of  the  state,  and 
thereby  increase  the  agirregate  totaL 

Application  OQ  tbe  relation  of  R.  C.  Wallace 
BDd  others  against  tbe  state  board  of  equaliza- 
tion conslfttlng  of  tbe  governor,  the  Becretery 
of  state,  the  state  treasurer,  tbe  state  auditor, 
and  tbe  attorney  general,  for  a  writ  of  cer- 
tiorari. 

Tbe  rdators  are  resident  taxpayers  In  the 
state  of  Monama.  Tbe  reevondent,  the  state 
board  (tf  equalisation.  Is  composed  by  law  of 
tbe  state  offlc««  above  named.  It  Is  changed 
In  tbe  application  of  rdators  that  the  reqwnd- 
ent,  at  Its  session  held  nuder  tbe  law  at  the 
state  capital.  In  July  last,  assumed  to  exercise, 
and  did  exoiclse,  the  power  to  adjust  the  taxa- 
ble properly  of  the  several  counties  of  the  state 
as  to  the  valuatkm  thereof  among  the  several 
counties  of  the  state^  and  made  certain  (Ganges 
and  Increases  In  the  valuation  and  assess  meat 
of  the  real  and  perstmal  property  as  returned 
and  transmitted  by  tbe  assessors  and  county 
boards  of  equallasUon  of  tiie  several  ooonttes, 
which  said  cbanges  and  Increases  are  qiedflc- 
ally  set  forth  In  rebtors'  application,  and  that 
by  reason  of  such  changes  and  increases  tbe  re- 
j^KHident  Increased  the  vaUiatlon  and  assess- 
ment of  divers  classes  of  property  in  tbe  ser- 
eral  counties  of  tbe  stste,  snd  that  reason 
of  such  changes  snd  Increases  said  board  in- 
creased the  ansregate  total  of  all  tbe  values  of 
proijerty  In  tbe  several  counties  of  the  state 
from  the  sam  of  9111,084,350,  which  was  tbe 
total  value  of  property  as  disclosed  by  the  ab- 
stracts and  statements  transmitted  to  and  re- 
ceived by  said  board  from  tbe  county  boards  of 
equalisation  aad  assessors,  to  the  sum  of  $114,- 
2il.7'MM,  which  was  an  Sf^gregate  Increase 
ot  tbe  total  asstjssed  valuation  of  all  tbe  prop- 
^y  In  the  several  counties  of  tbe  state,  as 
sbowQ  ab<jve,  of  {3,147.370.04.  Tbe  facta  as 
allotn^  In  ibe  application  are  not  denied  by  le- 
qpoudent*B  return. 

OarpentPT  &  Carpenter  snd  Tocde  &  Wal- 
Jnctt  tot  rdst<»a.  U.  J.  HadwU,  for  respond- 
nt 
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adjudication  is  as  to  the  power  of  tbe  state 
board  at  equalisation,  under  our  coastitutioB, 
ts  so  iDcraase  the  valuation  of  property  return- 
ed to  it  by  tbe  assessors  and  county  hoards  of 
equalization  of  tbe  several  countlM  ss  to  In- 
crease or  decrease  tbe  total  vsluatlon  of  proper- 
ty of  tbe  state  as  fixed  tty  the  county  boards 
and  asseswrs.  Tbe  relators  contend  that  un- 
der the  constitution  of  tbe  state  tbe  respondent 
board  had  no  power  to  loake  such  change  and 
Increase  in  the  total  valuation  of  tbe  property 
of  tbe  state.  Section  15.  art  12,  <rf  our  con- 
stitution Is  as  follows:  **Tbe  governor,  secre- 
tary of  state,  state  treasurer,  state  auditor  and 
attorn^  general  shall  constitute  a  state  board 
of  equalLsatloQ,  and  the  board  of  cmmty  com- 
mtsstoners  oC  each  county  shall  constitute  a 
county  lx»rd  of  equallsstion.  The  duty  of  tbe 
state  board  of  equalization  shall  be  to  adjust 
and  equalise  tbe  valuation  of  the  taxabke  prop- 
erty among  tbe  several  counties  of  the  state 
The  duty  of  the  county  boards  ot  equaUzadon 
shall  be  to  adjust  and  equalize  the  valuation  of 
taxable  pniterty  wltiiiu  tbelr  respective  comi- 
ties. Bach  board  shall  also  perform  such  oth- 
er duties  as  may  be  prescribed  1^  law."  We 
have  been  unable  to  find  a  coostltotlonal  provi- 
sion exactly  Uke  ours  In  any  of  tbe  states. 
The  constitution  of  the  state  of  Colo  ratio  con- 
tains proTlsloos  upon  this  subject  so  nearly 
like  ours  that  it  may  be  fah-ly  cUiUned  that  they 
are  suttetantially  the  ssme.  In  fact.  It  seems 
fKHn  their  substantial  similarity  that  our  state 
may  l>e  said  to  have  adopted  tbe  Golondo  ow- 
stltutlon  upon  tbis  subject  Section  15.  art 
10.  of  the  Colorado  oonstltntlen  Is  as  fMlows: 
"There  shall  be  a  slate  bosrd  of  equalizatifm. 
consisting  of  the  governor,  state  auditor,  state 
trcBBiuer,  secretary  of  state  and  attorney  gnt- 
eral;  also  In  eaeh  coun^  of  this  state,  a  com- 
ty  board  of  equalization,  omitting  of  tbe  board 
ot  county  coQuuteskHiera  of  said  county.  Tbe 
duty  of  the  state  board  of  equalization  absll  be 
to  adjust  snd  equalize  tbe  valuation  of  real  and 
pmwnal  property  among  the  several  counties 
of  the  state.  The  duty  of  tbe  county  board  ct 
eqnalizatloa  sbatt  be  to  ad)ust  and  equalize  tbe 
-rahiation  of  real  and  personal  property  within 
tbebr  respective  counties.  Esch  lioard  shsll 
also  perform  such  other  duties  as  may  be  pre- 
scribed by  law."  It  will  be  observed  that  the 
only  difference  In  the  pbraseolei^  of  tbe  two 
constitutional  provisions  quoted  ts  found  In  tbe 
use  of  ttiese  words:  Where  our  cwstltmlcm  uses 
tlie  words  "taxatde  prc^Mrty,"  ttie  Gi^orado 
constitution  uses  the  words  "real  and  personal 
property."  The  sttprane  cowt  of  Colorado.  In 
People  V.  Lotbrop,  S  Caia.  428.— an  elaborate 
and  well-oonsldered  case,  involving  the  pow«* 
of  the  sttite  board  of  equalizatioa  under  the 
provision  of  tbe  oonstitution  Jxnt  quoted,— said: 
"The  purpose  of  the  creation  of  tbla  board  la 
Imported  io  :t«  title.  Its  duties,  as  stated  k 
terms  in  the  constltDtlon,  are  to  *adjDBt  and 
equalise  the  valuation  of  real  and  persona] 
property  among  tbe  several  oomtles  <tt  the 
state.'  Perfect  equaUty  In  tbe  assssuneot  ef 
taxes  li  naattaluble;  anmlasuloB  ts  II  b 
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sU  tlmt  can  b&  had.  The  object  of  the  provi- 
sion is  to  apportion  as  equitably  as  may  be  the 
biii-tlieu  ctf  tbe  state  govemmeDt  among  the 
several  couDtlee,  to  prevent  ft  dlsproportlooate 
Kbare  of  tbe  state  tax  from  being  thrown  upon 
any  county  or  counties  by  reason  of  the  action 
of  tbe  local  assessors.  Tbe  grossest  Inequality 
loit^m  prevaH  In  the  Taluatlons  In  the  different 
counties,  and  posslUy  with  reference  to  es- 
capinR  a  Cslr  pn^MHtion  of  the  state  tax;  and, 
witliout  ft  power  lodged  somewhere  to  adjust 
Bud  equalize  tbe  several  county  valuations,  tbe 
grentost  Injustice  might  be  done,  and  there 
would  be  a  practical  annulment  of  the  constl- 
tutiooal  provision  that  "all  taxes  shall  be  uni- 
form upon  tbe  same  class  of  subjects  wItbUa 
the  territorial  limits  ot  the  authority  levying 
tbe  tax.'  It  was  to  meet  this  difficulty  and 
acconiplteh  thlB  end  that  tbe  state  board  of 
eqiuilizatlon  was  created  wltb  powers  to  adjust 
and  equallae."  The  court  then  proceeds  to  dia- 
cuAfl  the  duties  aud  powers  at  assessors  and 
county  bosrds  ctf  eqnalissatlon  under  the  con- 
stitiitloD  and  laws  of  Colorado,  which  are  very 
similar  to  ours,  and  say:  "Section  38  (Gen. 
Laws,  p.  704)  provides  ttat  the  county  com- 
misFiloners  of  each  county  shall  constitute  a 
bonrd  of  eqnalizatlon  for  the  correction  and 
completion  of  tbe  assessineut  rolls,  with  power 
to  supply  <HnlB8lonB  In  tbe  aasessmtnt  rolls, 
and.  for  the  purpose  of  equalizing  the  same, 
to  bicreaae,  diminish,  or  otherwise  alter  and 
correct  ftny  assessment  or  valuation.  It  pro- 
vides. In  case  of  change  of  the  assessment  of 
any  taxpayer,  that  he  aball  be  notified,  and 
have  a  hoarlng  beflone  tbe  board.  It  eon»tt- 
tutes  tbem  a  quasi  court  to  bear  any  and  all 
complaints  of  the  taxpayer  touching  the  valua- 
tion or  listing  of  Us  property,  with  full  power 
to  adjnst  and  correct  tbe  assessment  roll  as  In 
their  Jndgment  tbey  may  deem  proper  and 
Ti0]t;  thus  adding  atetutory  duties  to  their 
constltutlcaal  duties  to  adjust  and  equalize.* 
Otber  sections  of  the  law  might  be  dted,  but 
those  mentioned  suffice  for  our  purpose  We 
fiod  here  a  complete  ajrstem,  wltb  well-deflned 
and  minutely  prescribed  rules  and  regulations 
guarding  the  property  right  of  the  citizen; 
guarding  equally  the  revenue  necessities  of  the 
state,  acting  through  tbe  Instnunentalltles  of 
owners  and  the  assessors  chosen  by  the  elect- 
ors of  the  several  counties,  listing,  valtiln?,  and 
retumlni?  taxatrie  property  trader  the  sanction 
of  an  oath,  with  the  board  of  county  commis- 
sioners acting  at  a  hoard  of  appeal  and  re- 
view; all  Cor  tbe  one  purpose  of  ascertaining, 
determining,  and  fixing  the  value  of  taxable 
property  in  each  county  of  the  state  as  a  basis 
of  taxation.  Ttie  statute  provides  for  the 
transmiaalon  of  these  assessment  rolls  of  tbe 
county  to  tbe  board  of  equalization,  and  cod- 
teniplates  that  one  aasoawnent  ahall  be  made 
for  tMtb  state  and  local  taxes.  The  only  ex- 
'jeptlon  to  this  that  w»  find  la  the  express  pro- 
viBloD  ter  th«  assaMneat  of  raboad  property 
by  the  state  board  of  equalization.  Tor  tbla^ 
in  tfaa  optnloB  gC  ths  lagiaLitare,  tkeie  was, 
tloubtieas,  an  sbrloM  nswtlty  and  authority. 


found  In  the  last  clause  of  sectlm  15  of  arts 
cle  10  of  the  constitution,  which  provides  that 
the  board  shall  perform  such  other  duties  as 
shall  be  preacritted  by  law.  Tbe  assessor  la 
thus  made  an  Int^^  part  of  tbe  revenue 
aystem,  which  not  only  thus  speclQes  and  de- 
fines his  duties,  but  assigns  to  other  officera 
and  boards  equally  well-deQned  and  separata 
dutiea.  Tbe  assessor  sbaU  list  and  value;  the 
board  tit  commissioners  shall  equalize,  adjust, 
Increase,  and  dhninlsb,  supply  omissions,  and 
correct  errors,  and  be.ir  complaints;  tbe  coun- 
ty <derfc  shall  prepare  as-sessment  rolls,  and 
compute  and  extend  tbe  tax  therein;  the  state 
board  of  equaUzatttm  shall  adjust  and  equalizt 
valtuiti(His;  and,  lastly,  the  county  treasurer 
shall  collect  the  tax.  In  seeking  for  lefrisla- 
tlve  Intent,  reference  must  be  bad  not  only  ta 
the  form  and  phraseology  of  the  particular 
section  under  consideration,  but  any  part  must 
be  viewed  in  connection  with  the  whole,  so  aM, 
U  possible,  to  hannonlze  and  give  effect  to  the 
whole.  Looking,  then,  to  the  provialoDs  of  the 
conatjtutlon  end  tbe  statute,  we  arc  clearly  of 
tbe  opinio-i  that  tbe  power  to  fix  and  deter- 
mine  the  valuntlon  of  taxalde  property  Is  lodg- 
ed by  tbem  in  tbe  assessor  and  the  board  of 
county  commissioners  of  the  several  countiea 
of  tbe  state;  and  that  when  they  have,  under 
the  law.  pp^-formed  thla  duty,  and  exercised 
this  power,  the  sum  of  the  valuatloos  of  the 
several  counties  so  by  them  found  must  be 
tatc«i  aa  the  aggregaw  valuation  of  all*  the 
property  ti  the  atate,  and  la  conclusive  and 
final  aa  against  the  atate  board  of  equalization. 
Tbe  state  bonrd  may,  for  tbe  ptirpose  of  adjust- 
ing and  equnilsing.  increase  the  aggregate  val- 
tiatlon  of  one  county,  and  decrease  the  aggre- 
gate valuation  of  another,  bat  tliey  have  no 
power  to  Increase  the  aura  of  all  tbe  valuations 
of  the  several  counties  of  tbe  state.  Tlie  ag- 
gregate valuation  has  been  found  for  them  and 
fixed  by  tbe  authority  and  In  tbe  mode  pre- 
scribed by  the  law.  This  view  Is  not  only 
sanctioned  by  tbe  force  of  the  general  provl- 
slona  at  the  statute  considered  as  a  whole, 
but  also  by  the  phraspfdogy  of  the  sections  im- 
der  consideration.  The  board  to  to  adjust 
and  equalise  the  valuation.  This  term  'ral* 
nation'  here  imports  values  already  estimated 
and  fixed,  and  must  be  refprred,  for  the  meas* 
ore  of  Its  force  and  meaning,  to  tbe  mode  pre- 
scribed by  law  for  estimating  and  fixing  viilu- 
atlons.  The  aggregate  material  with  which 
the  board  can  denl  is  thus  limltvd.  They  nmy 
adjust  and  equalize  It  among  the  several  coun- 
ties, but  thf-y  cannot  add  to  its  volume." 

Section  D.  art.  12,  of  our  constitution  la  as 
follows:  "The  rate  of  taxation  of  real  and 
personal  property  for  state  purposes  In  any 
oae  year  shall  never  exceed  three  (3)  mills  on 
each  dollar  of  valuation;  and  whenever  the 
taxable  property  hi  the  state  ahall  amount  to 
one  hundred  mlUlon  dollars  (9tOO,uuu.O(Xi),  the 
rate  shall  Dot  exceed  two  and  one-half  {2%^ 
mtns  OD  «acb  dollar  of  valuation;  and  when- 
ever tbe  taxable  property  In  tbe  stale  sbaQ 
amount  to  thrse  hundted  miWou  Aellam 
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(f300,000,00(H,  the  rate  shall  never  thereafter 
exceed  one  and  one-half  (1^  mills  on  each 
dollar  ot  valuation;  unless  a  proposition  to  In- 
crease such  rate  specifying  the  rate  proposed 
and  the  time  during  which  the  same  shall  be 
levied,  shall  have  been  submitted  to  the  peo- 
ple at  a  general  election,  and  shall  have  re- 
ceived a  majority  of  all  the  votes  cast  for 
and  against  It  at  snch  election."  Section  11, 
art.  10,  of  the  Colorado  constitution  reads  as 
follows:  "The  rate  of  taxation  on  property, 
for  state  purposes,  shall  never  exceed  six  mills 
on  each  dollar  of  valuation;  and  whenever 
the  taxable  property  within  the  state  shall 
amount  to  one  hundred  million  dollars,  the 
rate  shall  not  exceed  four  mills  on  each  dol- 
lar of  valuation;  and  whenever  the  taxable 
property  within  the  state  shall  amount  to 
three  hundred  million  dollars,  the  rate  shall 
never  thereafter  exceed  two  mills  on  each  dol- 
lar of  valiiatlon,  unless  a  proposition  to  In- 
crease such  rate,  specifying  the  rate  proposed, 
and  the  time  during  which  the  same  shall  be 
levied,  be  first  submitted  to  a  vote  of  snch  of 
the  qualified  electors  of  the  state  as  In  the 
year  next  preceding  such  election  shall  have 
paid  a  property  tax  assessed  to  them  within 
the  state,  and  a  majority  of  those  voting 
thereon  shall  vote  In  favor  thereof,  in  such 
manner  as  may  be  provided  by  law."  Com- 
menting on  this  section  of  the  constitution  of 
Colorado,  the  supreme  court.  In  the  case  of 
People  V.  Lotbrop,  supra,  says:  "If  this  claim 
of  power  on  behalf  of  the  state  board  to  In- 
crease the  valuation  be  admitted,  why  limit 
In  the  constitution  the  per  cent,  that  It  may 
levy?  It  matters  little  whether  the  limitation 
be  one  mill  or  ten,  if  Increase  of  valuation  be 
unrestrained.  Limited  upon  the  one  hand.  It 
Is  onllmited  upon  the  other.  We  may  neither 
calculate  its  extent  nor  challenge  Its  preten- 
sions. Over  five  million  dollars  Increase  this 
year.  It  may  be  over  fifty  million  dollars  In- 
crease the  next.  Under  this  construction  of 
the  statute  the  efforts  of  the  people  to  estab- 
lish and  maintain  legitimate  restraints  on  the 
power  to  tax  will  have  been  unavailing,  and 
the  checks  and  guards  which  they  have  em- 
bodied in  their  constitution  to  that  end  cease 
to  be  of  practical  force  or  value.  The  spirit  of 
the  law,  and  not  *the  letter,  which  destroys,' 
must  prevail.  We  cannot  believe  that  any 
such  gr&at  at  power  to  the  state  board  of 
equalization  was  within  the  Intent  of  the  leg- 
islative authority.  We  are  therefore  of  the 
opinion  that  the  hoard  of  equalization.  In  mak- 
ing the  Increased  valuation,  acted  without  au- 
thority of  law,  and  that  their  action  in  this 
respect  la  void."  These  comments  by  the 
Colorado  court  upon  the  constitutional  restric- 
tions placed  upon  the  powers  of  the  state 
board  of  eqnalh^tlon  of  that  state  apply  with 
exactness  and  force  to  our  constitution  and 
the  powers  of  the  respondent  board  thereun- 
der. We  think  the  authority  quoted  above  Is 
absolutely  decisive  of  the  cose  at  bar.  We 
therefore  are  of  the  opinion  that  the  respond* 
rat  board,  In  Increasing  the  total  valuation  of 


the  property  of  the  state  as  disclosed  and 
fixed  by  the  abstracts  and  statements  trans- 
mitted to  It  17  the  assessors  and  county 
boards  of  equalization,  acted  without  author 
Ity,  and  that  Its  action  In  this  respect  was  and 
Is  wholly  void.  Having  reached  this  conclu- 
sion upon  the  main  question  Involved  In  the 
case,  we  deem  it  unnecessary  to  imsb  upon 
the  power  of  the  respondent  board  to  In- 
crease or  decrease  the  valuation  of  any  q;>e- 
clflc  class  or  classes  of  property  from  that 
fixed  by  the  county  boards  and  assessors,  as 
shown  by  the  county  abstracts  and  state- 
ments transmitted  to  the  state  board.  It  mar 
not  be  out  of  place,  however,  to  say  that  we 
think  the  weight  of  authority  Is  dectdedir 
against  the  exercise  of  snch  right  or  power 
by  the  state  board.  People  r.  Lotbrop,  su- 
pra; Wells,  Fargo  &  Co.  T.  State  Board  ot 
Equalization,  56  CaL  194;  Lead  Oo.  t.  Simma, 
106  Mo.  222,  18  S.  W.  006.  It  Is  ttaerefoK 
ordered  that  the  proceedings  of  the  state  board 
of  equallHttion  be  annulled  as  pmyed  tor  hi 
the  apiillcation  of  relators. 

DB  WITT  and  HUNT,  33^  conenr. 


BRIGHTON  ft  N.  P.  IRRIGATION  00.  v. 
LITTLE  et  aL 
Supreme  Court  of  Utah.    Aug.  30,  1696.) 

iBRIQATlOIf — COXTRAOTB  —  CoHSTRDOTIOK — PLBAD- 
ISQ— Cross  Complaixt. 

1.  The  Jordan  Irrigation  Company  entmd  in- 
to a  ctmtract  with  one  Utde  wberefay  tiie  lat- 
ter transfttred  bis  title  to  a  certain  dam  and 
canal,  and  granted  a  right  of  way  throngh  hii 
land  for  said  canal,  to  the  irrigation  company,  in 
consldenttlon  that  It  would  permit  Little  to  wa- 
ter from  the  canal,  which  the  company  enlarged, 
200  acres  of  his  land.  The  plaintiff  herein  be- 
came the  legal  successor  of  the  irrigation  com- 
pany, and  defendantB  became  successors  to  Ut- 
ile. Defendants  took  the  water  from  the  canal 
at  all  different  places,  but  not  subject  to  the  di- 
rection and  control  of  the  water  maater.  Hdd 
that,  assuming  the  land  to  be  uodalating,  said 
defendants  might  take  the  water  from  the  canal. 
In  said  number  of  diffMent  {daces.  If  atrnvenieDOs 
and  necessity  so  required,  and  that  defendants 
were  not  subject,  like  stockholders,  to  the  con- 
trol of  the  water  maater,  bot  shonld  follow  the 
direcdoDS  of  the  water  master,  as  tar  as  th^ 
may  be  according  to  the  agreement. 

2.  As  It  did  not  appear  by  the  weight  of  evi- 
dence that  Little  agreed  to  contilhnte  propor- 
tionately with  the  stockholders  in  keying  the 
canal  cleaned  and  in  repair,  his  successors  were 
not  bound  to  do  so. 

3.  Where,  in  the  prayer  of  the  complaint,  the 
plaintiff  asks  that  the  defendants  might  be  re- 
quired to  set  forth  their  alleged  adverse  claim, 
and  that  the  court  might  decree  it  to  be  null  and 
void,  and  the  defendants  set  up  the  agreemeut. 
and  the  facta  upon  which  they  base  tiieir  rights 
to  the  water,  and  May  tiiat  their  rl^ta  as 
shown  by  the  allegation  In  their  answer  may  be 
decreed  to  them,  the  conrt  may  grant  to  defend- 
ants an  affirmative  decree  wtthmt  a  cmss  com- 
plaint having  been  filed. 

(Syllaboa  by  the  Conrt) 

Appeal  from  district  coort,  Third  dlertrtet; 
B.  A.  Merrltt,  Judge. 

Action  by  the  Brixton' ft  Nortti  Point  Im- 
gtMoa  Company  against  Ohailes  O.  UtQe  an^ 
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otberiL  Vrom  a  Jt^lsment  for  defendantB, 
plaintiff  appeals.  Affirmed. 

Brown,  Henderson  &  King,  fpr  appellant 
\VIUiam8,  Van  Cott  ft  Sutherland,  for  re- 
spondents. 

ZANB,  O.  J.  It  appean  from  the  evidence 
In  this  racoid  tint  In  the  year  1860  the  late 
I^mois  Uttle  owned  a  canal  through 
which  he  wai  Indgatlng  about  aoo  acres  of 
land  tram  the  Jordan  rtrer;  that  the  canal 
was  four  miles  long,  two  of  which  were  <m 
bis  land;  that  It  waa  six  feet  wide  at  the  bot- 
tom* and  wider  at  the  top,  and  was  more  than 
s  fbot  de^  It  also  appears  tbat  certain 
owners  of  land  rttnated  below  UtOe^s  farm 
orssnlsed  a  eoiporatlni  known  aa  the  Jor- 
dan ItTfgatlOtt  Oompany;  that  In  18M  Little 
tnnsfBned  to  it  his  and  c'^"**)  and  the 
right  of  way  throng  Us  land  for  the  dls- 
tsnce  of  over  two  miles,  in  consideration  that 
the  company  would  permit  him  to  take  aa 
nrach  water  aa  he  was  uaing  for  the  Irrigation 
of  the  200  acres.  The  company  was  also 
fitnn  the  right  to  runore  a  bouse  of  his  to 
euaUe  the  company  to  straighten  the  canal, 
for  which  be  was  to  be  paid  f  1,000.  If 
peara  farther  that  the  company  totik  poaees 
shm  of  the  canal  and  dam,  and  that  aald  com- 
pany and  -tlie  plaintiff.  Ita  aocceaaor,  hare 
since  etdarged  it,  and  hitherto  hare  kept  it 
in  rqialr.  and  that  92IQ0  haa  been  paid  on  the 
SUKta  It  aSaa  appeais  tibat  the  North  Point 
Irrigation  Ctmpany,  the  plaintiff,  was  organ- 
hed  In  1882,  and  socoeeded  to  the  righto  and 
otdfgatlona  of  the  Jordan  Irrigation  Oorapar 
ny,  as  fur  aa  th«y  relato  to  the  canal  in  ques- 
tion. After  hearing  the  evidence  and  argu- 
ment oC  ooansAl  for  the  respective  parties, 
the  ooort  below  made  a  numb^  of  findings, 
among  which  were  the  following:  ''(T)  That 
the  said  d^tendanto  heroin  have  succeeded 
*  *  *  to  the  said  land  owned  by  Feramora, 
Uttle,  and  own  the  same  in  tee  simple,  and 
also  have  succeeded  to,  and  that  they  now 
'  *  *  own,  an  of  said  Feramora  little's 
rights  In  and  to  the  wator  owned  1^  the  s^ 
reramoiz  Little,  and  have  succeeded  to  all  of 
bis  righto  In  and  to  said  dam,  dlteh,  and  wa^ 
ter  right  ^  That  said  def  oidanto  and  their 
predecessor  in  intereM,  to  wit,  the  aald  Fer* 
amon  Little,  have  Cor  a  long  lime  past  used, 
and  ara  now  using,  for  useful  purposes  of  the 
water  <»f  said  canal  and  ditch,  and  are  enti- 
tled to  such  use,  as  a  reasonable  necessity 
for  saJd  Little  farm  from  aald  canal  and 
ffitcfa,  a  quantity  of  vrater,  contlnuotuly  flow- 
ing, equal  to  a  atream  thlrty-slx  inchea  wide 
by  dx  Inchea  deep,  flowing  through  a  wood- 
eo  box  set  level,  and  not  less  than  four  feet 
Itrng;  and  the  wator  may  be  taken  out  at  six 
different  places  along  where  the  canal  passes 
throogh  tlie  ZitOe  farm.  (9)  That  said  de- 
fendanto  are  entitled  to  said  quantity  of  wa- 
ter described  In  aald  finding  8,  for  the  use  of 
old  Uttle  farm,  without  any  expense  to 
Itraiselvea  whatever,  except  that  the  said 


defendanto  are  to  take  the  water  from  aald 
canal  wfaero  it  pasaes  through  the  aald  Ut* 
tie  farm."  The  evidence  waa  conflicting  aa 
to  the  quantity  of  water  necesaary  to  irrigate 
defendanto'  200  acres  of  land.  Competent 
experts,  as  w<^  as  farmers  of  observation 
and  experience  with  respect  to  irrigation, 
were  examined,  and  the  finding  aa  to  the 
quantity  appears  to  be  sc^Ported  by  the 
weight  of  evidence. 

Objection  la  also  made  to  the  finding  that 
defendanto  have  the  right  to  take  the  water 
out  at  six  different  places.  Assuming  that 
the  luid  Is  undulating,  the  Irrigation  of  it  Is 
less  dlfitenlt  and  less  expensive  when  the  wa- 
ter is  taken  out  of  the  canal  at  different 
points.  It  iq^eara  that  the  water  has  been 
taken  from  the  canal  at  as  many  ab  six  pla- 
ces. 

It  is  Insisted  that  the  d^endanto  should  be 
reqiilred  to  take  water  under  the  direction  of 
the  water  master,  as  the  stockholders  of  the 
plaintiff  are  required  to  do.  The  court  be- 
low held  that  the  defendanto  bad  a  right  to 
take  water  under  the  agreement  made  be- 
tween the  lato  Feramors  Little  and  the  Jor- 
dan IMgation  Company,  and  not  aa  stoCk- 
luddera.  In  thla  we  think  the  court  found 
cwreceiy,  but,  while  this  is  so,  the  defend- 
anto should  follow  the  directions  of  the  wa- 
ter master,  so  far  as  tbey  may  be,  according 
to  the  agreement,  reasonable;  and  they  should 
not  take  out  watw  at  more  pototo  than  con- 
venience and  necessity  require,  and  they 
should  use  sU  reaaonatfle  care  not  to  Injure 
ito  banka,  or  Intertftre  unreasonably  ^th  ito 
watora. 

The  platotlff  also  toalsto  that  the  defend- 
anto should  contribute  proportionatdy  with 
the  stoc^olden  to  the  cost  of  cleantaig  out 
and  keqplng  the  canal  In  repair.  The  court 
below  found  that  the  agreement  by  which 
an  the  parties  were  bound  ex«npto  the  ds- 
fendanto  from  the  payment  of  such  coat  uid 
expense,  and  this  finding  seems  to  be  siv- 
ported  by  the  weight  of  evidence. 

The  platotlff  also  Inslsto  that  the  coiut  err- 
ed to  granttog  an  affirmative  decree  for  the 
defendants,  without  a  cross  complaint  hav- 
ing been  filed.  In  the  prayer  of  the  com- 
plaint the  plaintiff  aaxed  that  the  defendanto 
might  be  required  to  set  forth  their  alleged 
adverse  claim,  and  that  the  court  might  de- 
cree it  to  be  nun  and  void.  And  the  defend- 
anto to  their  answer  aet  up  the  agreement 
and  the  facte  iipon  which  th^  based  their 
right  to  use  the  watera  of  the  canal,  and 
prayed  that  their  right,  aa  shown  the  al- 
le^tiona  of  their  tauyrer,  might  be  decreed 
to  them,  and  for  such  other  reUef  aa' might  be 
Jnat  and  equitable.  Under  the  pleadings,  the 
court  waa  required  to  determtoe  from  the 
evidence  the  righto  of  the  respective  parttea 
with  teapect  to  the  canal  and  the  waten 
thereto  The  pleading  to  tiila  case  presente 
an  exception  to  the  general  rule  that  affirma- 
tive relief  on  an  affirmative  decree  wlU  not  be 
granted  to  the  defendanto  without  a  counter- 
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oMm  or  ft  erom  wiv^lat.  Kltts  Ans- 
ttn.  8S  OaL  167,  28  Prc.  2B0;  WUwm  T.  Uadi- 
■on.  B6  CaL  ft;  UOler  t.  Loco.  80  CaL  257.  22 

AVe  and  no  rereralblo  error  la  ttds  racord. 
The  Jtdgme&t  !■  afiBrmed. 

BARTGH  and  MINER,  JJ^  eoncor. 


HODSON  7.  UNION  PAC.  R.  CO. 
(Bopreme  Court  «1  Utah.    Sept.  19,  1890) 

ApTBALI— TbKKITOWAL  and  StAVH  DiVCBlOt 

COORTS. 

Appeals  lie  from  the  district  courts  of  the 
late  territory  of  I'tah.  when  the  decisions  ot 
tnch  courts  are  reDd«red  In  cases  appealed  from 
the  justices'  cou<-tB,  even  when  such  appeals 
are  perfected  after  statehood.  In  such  cases 
the  laws  of  the  territory  refnilating  appeals  con- 
trol, and  not  the  followinft  clause  of  article  8  of 
section -9  of  the  constitutioa :  "Appeals  shall  al- 
so lie  from  the  fiaal  judRiaeot  of  justices  of  the 
peace  in  civil  and  criDiinal  cases  to  the  district 
eourtn  on  both  quefitions  of  law  and  fact,  with 
*nch  limitatlona  and  restrictions  as  aball  be  pro- 
Tided  by  law;  aod  th«  decision  of  the  district 
courts  on  such  anpeals  ahaU  be  final,  except  In 
caaea  inTolving  tne  validity  or  coostitntionallty 
•f  a  Btatate."  The  district  coart  referred  to  In 
this  sectioa  Is  the  district  ooort  of  the  ttatfl^  and 
■at  that  of  the  territorr. 
(Syllabus  by  the  Court.) 

Awed  from  dlstttet  oourt^  Weber  eomty; 
W.  U.  KiBg,  Judge. 

Action  by  j.  R,  Hodaon  acalDiit  the  Union 
Padflc  Ralhuad  C<»npanr.  Judjnnent  tot 
plaintiff.  Defendant  appeala.  Motion  to  dls- 
mlsa  overmled. 

WUliams,  Van  Cott  ft  Sntberland,  fOr  appel- 
lant   Bvans  &  Rogers,  for  respondent 

ZANB,  O.  J.  The  respondent  baa  submit- 
ted a  motion  to  dismiss  this  appeal  on  the 
ground  that  It  was  forbidden  by  the  constitu- 
tion of  the  state.  It  was  perfected  after  state- 
hood, and  was  taken  from  the  Judgment  of  the 
district  court  rendered  under  the  late  terri- 
torial goTenuuent  in  a  case  that  bad  been  ap- 
pealed from  a  Judgment  of  a  Justice  of  the 
peace.  The  territorial  law  authorized  such  ap- 
peal. The  first  clause  of  section  2  of  article 
24  of  the  constitution  is  as  follows:  "That 
all  laws  of  the  territory  of  Utah  now  in  force, 
not  repugnant  to  this  constitution,  shall  re- 
main in  force  until  they  expire  by  their  own 
limitation,  or  are  otherwise  altered  or  re- 
pealed by  the  legislature."  And  section  9  of 
article  8  of  the  cooRtltutlon  is  as  follows: 
"From  all  dual  Judgmeuts  of  the  district 
courts  there  shall  be  a  right  of  appeal  to  the 
supreme  court.  The  appeal  shall  be  upon  the 
record  made  In  the  court  below,  and  under 
such  regulatlous  as  may  be  provided  by 
law.  In  equity  cases  the  appeal  may  be  on 
qiiesttoiis  of  both  law  and  fact;  In  cases  at 
law,  the  appeal  shall  be  lipon  questions  of 
law  alone.  Appeals  shall  also  lie  from  the 
final  orders  and  decrees  of  the  court  in  the 
•dmlnlatrathm  of  decedent  eetate  and  bi  casei 


of  gurdluHUp,  M  sbaB  be  ftrvfUed  by  lav. 

Appeals  shall  also  lie  from  the  ixuU  judg- 
ment of  Justices  of  the  peace  In  civil  and 
criminal,  cases  to  the  district  courts  on  both 
qtiestlona  of  law  and  fact,  with  aucb  limita- 
tions and  restrictions  as  shall  be  provided  by 
law;  and  the  decision  of  the  district  courU 
on  such  appeals  shall  be  final,  except  In  cases 
biT<4Tlng  the  validity  or  conHtltntloaaUtr  of 
a  statute."  The  district  coiul  referred  to  ts 
this  section  Is  the  dlatrict  court  of  the  mate; 
Dot  Uie  district  court  nnder  any  other  govera- 
ment.  territorial  or  otberwiae.  Tbe  district 
ooart  of  tbe  atate  la  not  a  contlanatlon  of  tte 
district  court  of  the  territory;  it  Is  Inatitnted 
by  a  different  government  and  its  jnrlsdlcrioa 
differs  In  many  reapecta  fMm  the  territorial 
court  Tbe  third  clause  of  the  section  above 
referred  to  prcrvides  that  •'appeals  shall  alas 
be  from  the  final  orders  and  decrees  of  the 
court  ftbe  same  court]  In  the  adnoinlstratioa 
of  decedent  estates,  and  in  cases  of  guardian- 
ship, as  afaall  be  provided  by  law."  The  ad- 
mlnlstratltHi  of  estates  and  cases  of  guardlaa- 
ship  nnder  tbe  laws  ot  the  terrltoty  were  la 
the  probate  court;  imder  the  state  gorent- 
ment  tbey  are  administered  in  tbe  district 
oonri.  We  are  of  tbe  opinion  that  tbe  pro- 
vision relied  upon  expressed  in  the  last  daoaa 
of  the  aection,  '*tiie  decision  of  tbe  ffistrtct 
courts  on  9och  appeate  shall  be  final,"  refeis 
to  tbe  district  courts  of  the  state.  We  botd 
that  tbe  territorial  law  providing  fbr  appeals 
from  such  Judgments  nnd»-  tbe  tnritorial  leor- 
emmeut  is  not  repugnant  to  tbe  constitution  of 
tbe  state,  and  that  this  appeal  was  properly 
taken.   The  motion  to  dlsialss  la  oremiled. 

BARTCH*  J.,  and  RITCHIB, District  Jiid0% 
concur. 


SAUSBURT  V.  BURR  (PRRKIP7S, 
Intervener.    L.  A.  79). 

(Supreme  Court  of  CaHfomla.  Oct  6,  1896.) 
Fraudolknt  Cowbtances. 
A  transfer  by  an  insolTent  debtor  to  one 
not  a  Creditor,  made  to  prevent  the  prop<Tty 
from  bein?  ratably  dintrihnted  amooK  bis  orvd- 
itont,  Is  void  as  to  creditors,  as  a  transfer  with 
intent  to  delnj  or  dpfraiid  them  (Civ,  Code,  f 
8489t,  if  the  transferee  had  reasonable  canae  to 
believe  that  the  debtor  was  iDsolveDt  and  was 
making  tbe  tranafw  with  aach  fraudulent  fn- 
teoL 

In  bank.  Appeal  from  superior  court  Lon 
Angeles  coanty;  Lucieo  Sbaw,  Judge. 

Action  by  A.  B.  Salisbury  against  John  Burr, 
in  which  Gregory  P^clns  intervened.  Pnoa 
an  ordei  granting  plalndff  a  new  trial,  d*- 
feudant  and  Lnterveuer  appeaL  Reversed. 

Graff  &  Latham,  for  appellants.  Walter 
Rose  and  W.  H.  Young,  for  respondent 

HRNSHAW,  J.  Dermdant  and  Intervener 
appeal  from  tbe  order  of  court  granting  [datn- 
tifT  a  new  trial.  Tbe  action  was  In  claim  and 
delivery,  to  recover  ot  tbe  defmdant  aberfCT 
a  KtaA  of  groceries,  flxtnm,  honeay  mgona. 
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etc.,  (rf  tbe  HDflECd  Telue  of  $2,800.    The  d«- 
ftodant  denied  plalntlfrB  owoenhtp  or  pos- 
aesskm,  And  jnetliBcd  bto  aelnire  and  deteotloti 
ODder  a  wrtt  of  attachineiit  Issued  In  an  actloa 
between  Perkins  and  RsndaB.    Upon.  Marcb 
15, 1888,  tbe  writ  was  levied  npea  the  pp^mtir 
u  tbe  property  of  RandalL    The  eherlff  fnr- 
tber  showed  that  on  said  March  ISth,  the  day 
of  the  lery,  Bandall  filed  his  petition  In  Ineol- 
reacy,  and  was  adjudged  an  Insolvent,  wbere- 
upoD  def indant  was  appointed  receiver  of  bis 
property.    Under  this  appolntraent  be  quali- 
fied, took  the  property,  and  at  tbe  eommence- 
nrai  of  this  action  so  held  It  as  receiver. 
Within  30  days  before  SUnK  his  voluntary  peti- 
tion In  Insolvency,  Randall  made  sale  of  the 
property  to  plalntlfF,  whicb  sale  tt  Is  alle^ 
was  pretended,  fraodtdent,  for  the  purpose  of 
defrauding  the  crMfiten  of  nld  Insolvent,  and 
to  prevent  tbe  pn^>erty  from  coming  Into  the 
poe«e(«ion  of  Randall's  receiver.    Pnrtber.  It 
la  diarged  that  tbe  pretended  sale  and  transfer 
were  out  of  tbe  osnal  course  of  business,  and 
with  foH  knowledge      pbilntlff  that  Randan 
vaa  at  tbe  time  Inscdvrat,  that  Ae  transfer 
wonM  prevent  tbe  i^operty  fran  being  rataUy 
distributed  among  RandalTs  credltore,  that 
Raadall  hsd  no  other  property  whatever  with 
whidi  to  pay  bis  debts,  and  ttiat  plaintiff,  fOr 
tbe  pnipose  af  d^raudlog  tbe  creditors  of  tbe 
tastdvent,  pretends  to  have  purchased  the  prop- 
«rty,  and  Is  now  wrongfnUy  claiming  to  be  the 
owner  tlim^rf.    Gr^ry  Perkins  Intervened, 
ts  assignee  In  biSErivency  of  Randall,  and  ten- 
dewd  tbe  same  tssnee  of  fraud  as  did  the  sher- 
tff.   Tbe  }ury  retnmed  the  following  special 
verdicts:  (1)  Randall  was  Insdveut  at  the  time 
tbe  goods  were  transferred  by  him  to  plahitlff. 
(2)  At  the  time  be  accepted  the  transfer  plain- 
tiff bad  reaeouable  cause  to  believe  that  Ran-_ 
Ml  was  insolvent.  (3)  The  transfer  was  made' 
by  Randall  to  prevent  bis  prop^ty  from  com- 
ing to  tbe  asslRDee  In  Insolvency.    (4)  The 
tnuftfer  WPS  made  by  Randall  to  prevent  tbe 
property  from  being  ratably  distributed  among 
bis  creditors.    <5)  Tbe  transfer  was  made  by 
Bandall  with  the  view  to  defeat  the  insolvency 
act  of  1880.    (G)  At  tbe  time  the  transfer  was 
nude,  plalntlir  lieHeved,  or  bad  reasonable  cause 
to  believe,  that  Randall  wns  making  tbe  trans- 
fer with  a  view  to  defeat  the  Insolvency  act  of 
1880.    (7)  Randall  did  not  make  the  transfer 
with  ■  view  to  give  a  preference  to  any  cred- 
itor or  person  having  a  claim  agnlnst  him,  or 
to  any  one  who  was  under  liability  for  him. 
(8)  Neither  Randall  nor  plaintiff,  at  the  time 
the  transfer  was  ninde.  intended  that  tbe  prop- 
erty  Randall  rnceivt^   from  plaintiff  In  ex- 
change sboiild  not  go  Into  the  bunds  of  bis  as- 
signee In  iQAolveocy,  or  should  not  be  ratably 
addled  to  pay  his  debts.    Tbe  Jury  also  ren- 
dered a  genenil  verdict,  finding  for  tbe  Inters 
vener  "for  the  recovery  of  the  property  dfr 
scribed  In  tbe  complaint." 

Tbe  motion  for  a  new  trial  was  based  upon 
Qw  minutes  of  the  court  One  of  Its  grounds 
waa  errors  Is  law  occurrbig  at  the  trial,  and 
•Kcepted  to  by  pklntiff.   Aa  no  apeeUaitiM 


of  errors  is  foond  In  tbe  noUee,  tUa  grotmd 
conld  not  properly  have  bem,  and  presumably, 
th^efbre,  was  not,  considered  the  court. 
Packer  v.  Doray,  98  Gal.  815,  83  Pac  118. 
7%e  sole  remaining  ground,  and  that,  conse- 
quently, upon  which  the  wder  must  have  been 
granted,  was  the  Irreconcilable  conflict  and  In- 
consistency which  the  court  believed  to  exist 
between  the  special  verdicts  or  findings  of  the 
Jory  upcm  tbe  questions  of  fhct  presented  to 
them,  and  their  general  verdict  In  favor  of  the 
Intervener;  also  because,  aa  dahned  by  plain- 
tiff, he  was  entitled  to  judgment  under  the 
special  findings,  which  Judgment  could  not  be 
entered  In  his  lavor,  1^  reason  of  the  Jury*B 
failure  to  find  tbe  value  of  tbe  property  (Code 
Olv.  Proe.  {  087),  from  all  wbicb  a  mlstrlai 
necessarily  resulted. 

By  section  3439  of  the  CIvH  Code,  every 
transfer  of  property  made  with  Intent  to  delay 
or  defraud  any  creditor  or  other  person  of  his 
demands  la  void  against  an  creditors,  and 
against  any  person  upon  whom  tbe  estate  of  tbe 
debtor  devolves  In  trust  for  tbe  benefit  of 
others  than  tbe  debtor.  This  broad  provlslfxi 
renders  void,  at  tbe  Instance  of  creditors  or  of 
the  assignee  In  Insolvency,  any  transfer  of  prtyp- 
erty  made  by  tbe  debtor  with  the  Intent  to 
delay  or  defrand  any  of  bis  (^^dltora  Under 
this  section  it  matters  not  whether  the  transfer 
be  made  to  a  creditor,  or,  as  In  the  present 
case,  to  one  between  whom  and  the  Insolvent 
such  relation  does  not  exist.  It  is  a  void  trans- 
fer If  made  with  the  Intent^^blch  Intent  ta  to 
be  found  as  a  matter  of  fact— to  hinder  or  de- 
fraud. Section  S3  of  tbe  Insolvency  act  of  1880 
creates  a  limitation  upon  tbe  otherwise  general 
right  of  a  debtor  to  prefer  certain  creditors,  and 
declares  void  enumerated  act6  of  an  insolvent, 
or  of  one  in  contonplatlon  of  insolvency,  which 
have  for  tbelr  view  tbe  giving  of  a  preference 
to  anycreditor  or  person  bavlng  a  claim  against, 
or  who  is  tmder  any  liability  for,  the  Insolvent, 
provided,  also,  that  the  person  receiving  tbe 
benefit  of  the  act  has  reasonable  cause  to  be- 
lieve that  the  person  making  it  Is  Insolvent, 
or  that  it  Is  done  with  a  view  to  prevent  the 
Insolvent's  property  from  coming  to  his  a»- 
Bignee,  that  It  Is  done  to  prevent  the  same 
from  being  distributed  ratably  among  bis  cred- 
itors, or  that  It  Is  done  to  defeat  tbe  object  of, 
or  In  any  way  binder,  Impede,  or  delay  tbe 
operation  of,  or  to  evade  any  of  tbe  provisions 
of,  tbe  Insolvency  act  Section  55  of  the  In- 
solvency act  of  1880  ctmtnuplatee,  therefore,  a 
somewhat  narrow  and  special  class  of  acta 
whicb  the  Insolvent  may  be  tempted  to  perform, 
and  declares  them  void.  Those  acts  have  each 
and  all  to  do  with  transfers,  assignments,  and 
generally  with  attempts  upon  the  part  of  the 
Insolvent  to  favor  and  prefer  a  creditor,  or  one 
under  liability  for  blm.  And  It  must  be  held 
that.  If  a  particular  transfer  by  one  in  contem- 
plation of  insolvency  be  not  made  with  a  view 
to  give  preference  to  a  person  standing  In  this 
relation  to  the  Insolvent,  the  act  does  not  come 
within  tbe  purview  of  section  69.  Bat  It  by 
BD  means  foUows  therefrom  that  Ibe  tmnafet 
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lny  tbe  loBolTen^  because  It  Is  not  In  violation 
of  section  55  of  the  liuKdrency  act^  Is  thecefore 
valid.  A  man  In  contemplation  of  InsdlTencr 
mi^t,  tor  a  ver^  Inadequate  consldmtion, 
make  a  tnnsfer  of  property  to  one  wbo  did  not 
stand  in  tbe  rd^lon  of  creditor  to  blm,  trastlng 
to  a  secret,  understanding  witli  the  tEansferee 
that  be  shotOd  in  due  time  receive  back  from 
him  the  property  transferred.  The  purpose  and 
object  of  the  transfer  would  thus  be  to  deftand 
all  the  creditois  of  their  Just  dues,  tut  the  ben- 
^t  of  the  Insolvent  himself,  and  not  for  the 
benefit  of  any  creditor.  It  would'  be  absurd  to 
say  that  such  a  transaction  could  be  ivbeld. 
whUe  tbe  much  nune  bonest  attempt  of  tbe  in- 
solvent merely  to  prefer  one  creditor  at  the  ex- 
pense of  the  others  should  come  within  the  ban 
at  tbe  law.  Sueh  a  transaction  would  be  void 
at  the  Instance  vt  credtton  or  of  the  Insol- 
vent's  assignee;  but  it  would  be  void,  not  as 
Tiolatire  of  section  55  of  tbe  Insolvency  act, 
but  as  violadve  of  section  S438  of  the  avU 
Cod&  In  Haas  t.  ^ttler,  S7  CaL  618,  25 
Paa  917,  the  transfw  was  made  to  a  creditor, 
and  It  vraa  charged  that  tbe  txansf  er  was  In  vlo- 
latkm  of  section  55  of  the  Insolroncy  act  Tbe 
otKQcaalnt  did  not  aver,  howevw,  that  the  Inscd- 
vent  tnnsftimd  the  property  to  the  defendant 
creditors  with  a  view  to  giving  them  prefer- 
oice.  It  was  then  hdd  that,  if  the  complaint 
sought  to  attack  the  transfer  to  a  creditor  as 
being  void  under  the  provlstona  of  section  65  of 
the  insolvency  act,  it  should  be  aveired  and 
found  that  the  tranafn  was  made  with  a  view 
to  give  such  preference.  The  finding  was  that 
the  property  was  received  by  the  defendants 
wlfh  a  view  to  give  said  defendants  a  prefer- 
ence, but  It  was  held  that,  so  far  as  the  provl- 
slons  of  section  55  were  concerned,  unless  tbe 
ioscdvent  transferred  the  property  with  the 
view  to  give  preference,  tbe  views  or  motives 
of  the  transferee  In  receiving  it  were  of  no  hn- 
portance.  It  was  nowhere  found  in  that  case 
that  the  transfer  was  made  either  with  a  view 
to  give  a  preference,  or  with  a  view  to  Under 
or  delay  or  defraud  creditors,  or  to  prevent  the 
property  from  coming  to  the  assignee,  or  to 
prevent  It  from  being  ratably  distributed  among 
creditors.  Tbe  Intent  of  the  Insolvent  In  mak- 
ing the  transfer  was  not  found  by  tbe  court. 

In  Ohleyer  v.  Bunce,  65  Gal.  544.  4  Pac.  549, 
it  was  claimed  that  the  findings  of  fact  did  not 
bring  the  sale  by  the  insolvent  to  the  defend- 
ant within  the  provisions  of  the  Insolvency  law, 
because  It  was  not  found  by  the  court  that  the 
sale  was  made  with  a  view  to  give  a  preference 
to  a  creditor,  or  a  person  having  a  claim  agalQst 
the  Insolvent  vendor.  The  question  presented 
to  and  passed  upon  1^  the  court  was  whether 
such  a  finding  was  necessary  to  avoid  a  trans- 
fer to  a  purchaser  for  value.  The  opinion  sets 
forth  tbe  finding  of  the  trial  court,  which  was 
to  the  effect  that  Marcuse,  being  Insolvent  and 
in  contemplation  (tf  insolvency,  and  with  a  view 
to  prevent  his  property  from  being  distributed 
ratably  among  his  creditors,  made  the  sale  and 
transf «  of  tbe  goods,  wares,  and  merchandise, 
ani  diat  the  Tcndee  had  xeasonaUe  eaius  to 
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believe  that  Marcuse  was  toscdvent,  and  that 
said  sale  and  tnmsfer  were  made  vriQi  a  view 
to  prevent  said  property  from  being  dlstcDnted 
ratably  among  bis  creditors.  It  was  held  that 
these  findings  sufflciently  evidenced  a  fraud 
wlildi  wonid  avoid  the  sale.  The  court,  in  so 
deciding,  held.  It  is  true,  that  the  flfming^  were 
sufficient  to  bilng  tbe  caee  .within  the  pndilbit- 
ory  previsions  of  tbe  Insolvency  act  of  18S0. 
Tbe  determination  that  tbe  sale  was  void  un- 
der the  provisions  of  the  insolvency  act  is  not 
in  harmony  with  the  conclusion  reached  In  Hass 
r.  Whlttlor,  and  here  reaffirmed,  namdy.  that 
aection  Sti  ct  that  act  deals  only  with  tbe  tnm- 
ters  made  with  the  design  to  give  prefttence  ts 
a  creditor.  Tbe  deddoo  In  Ohl^w  t.  Bidim 
was,  however,  sound.  Tbe  sale  and  traoste,  | 
as  ftmnd  by  the  court,  wwe  dearly  vkdattTe  of  | 
section  8439  of  the  CivH  Code.  Where  a  txant- 
fer  or  sale  is  made  in  contemplatlcn  of  Insol- 
vency, with  a  view  to  prevent  tbe  propaty  j 
from  being  distributed  tataUy  among  tbe  crud-  J 
Itors,  and  the  transfte  is  accepted  with  knoiil- 
edge  that  it  is  made  tax  this  puipoe^  all  of 
which  was  Connd  In  Obl^w  v.  Booeeb  it  k 
plain  that  the  transfer  Is  made  tqr  the  insolvent 
vrith  tbe  intoit  to  delay,  if  not  to  deband, 
those  creditors.  Jn  tbe  case  at  bar  the  find- 
ings of  the  jury  were  to  like  effect  They  found 
that  Randall  made  the  transfer  with  Intnt  te  | 
IwBvent  bis  property  from  coming  to  the  as- 
signee, and  to  prevott  It  firam  being  catablr 
distributed  among  his  creditors,  and  that  Sails- 
bury,  at  the  time  he  accepted  tbe  transfer, 
knew,  or  had  reasonable  cause  to  believe,  that 
it  was  being  made  with  this  Intent  and  far  this 
poiposA  Under  such  circumstances  tlie  trans- 
fer was  void,  under  section  3439  of  tbe  Qvll 
Code.  Tbe  general  verdict  of  the  Jury  In  Cavor 
of  the  assignee  was  not,  therefore.  In  conflict 
'with  the  spedsl  flndlngs.  Under  the  epedflca- 
Uons  of  errors,  no  Valid  ground  appears  why 
the  order  for  a  new  trial  was  granted.  Tbe 
order  Is  therefore  reversed,  and  the  cause  re- 
manded, with  directions  to  the  court  to  enter  ; 
Judgment  In  tayat  of  the  Intervener. 

We  concur:  TEMPLE,  J.;  McFARLAND, 
J.;  VAN  FLBBT,  J.;  OABOUTTB,  J.;  BAA- 
BISON,  J, 


FIRST  NAT.  BANK  OF  FT.  GOIXINS  T. 

HUOHBS.  (Sac  94.) 
(Snpreme  Court  of  California.  Sept.  16,  1896.) 
NB0OTIAB1.B  lK8TRnHB»TB— Title  of  Puihtiff — 
BiXB— Wabhantt— Rbmedt  tob  Bruce. 
1.  A  finding  that  plaintiff  bask  was  not  tbe 
owner  of  the  note  sued  on,  which  was  In  evi- 
dence, indorsed  by  tbe  payee,  cannot  be  Btutain- 
ed,  as  asalnst  the  positive  testimony  of  p]ainti£f  s 

E resident  and  cashier  that  the  note  was  boogfat 
y  plaintiff  of  tbe  payee  before  matnrity, 
thongh  pla'Btiff.  on  sending  the  note  after  ma- 
turity to  another  bank  tac  collection,  seat  a  new 
note  to  be  executed  by  defendant,  extending  the 
credit  for  six  months,  which  was  made  pajabl* 
to  the  payee  of  the  first  note,— f»laintiff*s  presi- 
dent testifying  tiiat  It  wss  costomaiy  to  havs  re- 
newal notes  so  executed,  and  then  Indorsed  hi 
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tke  payefc— and  thongh  the  caBhter  ot  another 
bank  testified  that  it  was  cnstomary  to  hava 
ooteB  discounted  b7  a  bank  marked  differently 
from  the  one  in  question. 

2.  Tranifer  of  a  note  to  a  bonk  for  coUectloii 
CiTes  it  Boch  ownership  thereof  that  It  can  sue 
the  maker  therecn. 

3.  A  bill  of  salr  of  a  stallion  merely  frnaranty- 
iDg  him  to  be  a  breeder  exclndes  a  guaranty  of 
bis  bciag  pare-bred. 

4.  A  promise  by  the  seller,  in  a  bill  of  sale 
of  a  stallion  guarantying  him  to  be  a  breeder, 
Ihat,  on  satisfaetorr  proof  that  he  is  not  a  breed- 
er, the  seller  will  gire  another  in  exchange  for 
him,  on  his  being  delivered  at  a  certain  place, 
limits  the  bnyer'i'  remedy,  In  the  absence  of  a 
refusal  of  the  seller  to  comply  with  snch  agree- 
ment 

5.  After  consnmmation  of  a  sale,  the  buyer 
cannot  rescind  It  for  breach  of  a  warranty  not 
taitended  to  operate  as  a  condition,  though  a  note 
for  the  balance  of  porchase  money  has  not  been 
paid;  his  ranedy  being  tot  damages  sniCered 
from  the  breach. 

GonuDisslonera*  dedBlon.  Department  L 
Appeal  from  superior  court,  Stanislaus  county; 
William  O.  &llnor.  Judge. 

Action  by  the  First  Natioaal  Bank  of  Ft 
Collins  a^alDst  George  T.  Hogbes.  Fnmi  a 
Jndgment  for  defendant,  and  an  orcter  denying 
a  new  trial,  plaintiff  appeala.  BeTersed. 

Needham  ft  Dennett,  for  appellant  L.  J. 
Uflddnx,  tor  respondent 

SBABL^  0.  This  la  an  action  to  recover 
vgoa  a  pramlaaory  note  dated  May  25,  1881, 
made  by  defendant  Geoi^  T.  Hogbes,  for 
(700^  payable  to  the  order  of  Jesse  Harris, 
three  jeara  after  date,  at  the  First  National 
Bank,  Ft  Collins,  Oolo.,  irtth  intoest,  etc 
Plaintiff  sues  as  the  indorsee  and  owner  of  the 
note.  Defendant's  amended  answer  denies 
I^aintifra  ownership  of  the  note,  or  that  It 
was  eyer  the  lawfol  owner  thereof  or  that 
It  mui  erer,  for  a  valoable  considoatlon  or 
at  all,  aasigned  to  plaintiff,  or  thai  be  la  In- 
debted to  plaintiff  on  account  thereof.  Fnr> 
tber  anawerlne,  defendant  avera  that,  at  the 
date  of  Hie  note,  be  purchased  from  tbe  payee 
tbenott  Jesse  Harris,  a  "OlereUmd  Imy  atal- 
Uon,"  fbr  92,100,  for  which  he  gave  three  prom- 
lasory  notes,  of  $700  each,  payable  in  one,  two, 
and  three  years,— tbe  note  in  aidt  b^ng  the 
last  thereof.  The  answer  then  proceeds  to 
arer  that  Harrla^  aa  an  Inducement  to  the  pnr- 
cbaae  of  said  hora^  r^resented  that  the  horse 
was  a  pore-bred  Cleveland  bay  horse,  and 
woold  transmit  his  color  and  general  charac- 
teristics to  all  bis  progeny;  that  at  the  end 
of  two  years  tlie  horse  proved  to  be  not  a 
pore  Clereland  bay,  and  his  progeny  was  of 
mixed  and  off  oolora,  and  but  few  of  them 
were  Cleveland  baya;  that  tbe  representations 
of  Harris  were  false  and  frandalent,  and  made 
wfth  a  view  to  misleading  defendant,  and  In- 
ducing blm  to  purchase  and  give  the  three 
notes;  that  before  tbe  development  of  tbe 
progeny  jlefendant  had  paid  tbe  first  two 
amonntlug  to  91,600,  wblcb  was  in  ex- 
<xsa  of  the  valne  of  tbe  horse;  that  before  thla 
action  was  brought  he  tendered  the  borse  to 
Harris,  and  demanded  the  note  here  In  salt, 
v.46P.no.4-^18 


etc.;  fiiat  the  consideration  of  the  nota  baa 
failed,  ete.  He  fnrtlier  avera,  on  Information 
and  belief,  that  tbe  note  was  not  transfened 
to  idalntlff  for  a  valuable  consideration,  "bat 
imly  for  tb»  pmpoae  of  collection,"  and  was 
made  after  matmlty 'thereof. 

Among  tbe  errors  aadgned  by  tbe  appel- 
lant, an  Important  one  Is  that  a  apedal  find- 
ing of  the  Jmy  is  onsupported  by  ana  is  con- 
trary to  tbe  evidence.  The  court  submitted 
to  tiie  jury  the  following  Interrogatory:  "In- 
terrogatory No.  1.  Was  tbe  plalntllE  the  owner 
of  the  note  In  salt  at  tbe  time  of  the  com- 
mencement of  this  action?"  To  which  the 
Jury  returned  for  answra,  "No."  Plaintiff,  on 
Its  part,  for  tbe  purpose  of  establishing  Its  case 
and  its  ownership  of  the  note  In  question,  (1) 
introduced  tbe  note  In  ault,  duly  indorsed  by 
Jesse  Harris,  tbe  payee  thereof.  It  intro- 
duced the  depositions  of  three  witnesses,  viz. 
of  Franklin  P.  Avery,  president,  G.  A.  Webb, 
caaliler,  and  L.  C.  Morse,  aaidstant  cashier, 
of  the  plaintiff  bank,  all  of  wbom  testified 
clearly  and  jtodtlvdy  that  the  bank  waa  the 
absolute  owner,  purchase  for  a  valuable 
Gonsldeiatlon  before  maturity,  of  tbe  note  In 
question.  Their  testimony  does  not  differ, 
and  we  quote  that  of  Moore  as  a  sample  of 
the  whole.  It  la  as  follows:  "I  am  a  resident 
of  FL  Collins,  Colo.  Am  assistant  cashier  of 
the  First  National  Bank  of  Ft  ColUiw.  I  waa 
in  tbe  bank  at  tbe  time  of  the  transfer  of  tbe 
note  In  question,  and  examined  tbe  books 
again  to-day.  Tbe  note  was  transferred  to 
the  First  National  Bank  of  Ft  Collins  before 
it  became  due,  for  a  valnaMe  consideration. 
•The  transfer  to  the  bank  was  made  March  21, 
ISM  Ot  fen  due  May  26,  ISOl).  «739.25  was 
the  price  paid  for  tbe  note.  We  bought  tbe 
note  for  Its  present  woetb  at  that  time,  and 
gave  Mr.  Harris  tbe  money  for  It,  The  note 
was  not  left  by  Mr.  Harris  with  us  for  ccdlec- 
tion  or  as  a  collateral  security.*'  Defendant 
also  offered  In  evidence  a  lettw  from  Jesse 
Harris  to  said  defendant,  dated  before  the  ma- 
turity of  the  note,  viz.  May  7,  1894,  in  which 
he  Bays  "that  the  First  National  Bank  of  this 
place  [Ft  CoUIns]  owns  your  note  coming  due 
this  month." 

As  opposed  to  this  positive  evidence,  two  cir- 
cumstances were  relied  upon  by  defendant: 
First.  After  tlie  note  fell  due  plaintiff  sent  it 
to  tbe  First  National  Bank  of  Modesto  on  two 
occaslcma  for  collection,  and  <m  the  last  ocoi- 
slon  sent  a  new  note,  to  be  executed  by  de- 
fendant, extending  tlie  credit  for  six  months. 
This  new  note  was,  like  the  first,  made  paya- 
ble to  Jesse  Harris.  This  waa  explained  by 
the  oflBcera  of  plaintiff  as  their  usual  custom 
In  SDch  cases.  Avery,  the  president  of  the 
plaintiff,  In  his  testimony  said:  "Tbe  name 
of  Jesse  Harris,  probably,  was  placed  upon 
the  new  note.  That  was  our  customary  way 
taking  renewals  <a  notes  of  this  class.  We 
desired  tbe  note  In  tbe  same  form  as  the  orig- 
inal, with  Jesse  Harris  indoralng  It,  which  at 
that  time  we  considered  good."  The  other 
eircumatence  is  this:   Each  time  wben  the 
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note  was  aent  ont  bgr-  plaltttlff.  It  wa«  marked 
for  cfrilection  u  followst  "Flnt  Nat*]  Bank, 
Ft.  GoniQi,  Col."  **Ci}L  No;  21,736;  atao.  2%- 
S74."  Defendant  songbt  to  prove  by  J.  IS. 
Ward,  casbler  of  the  Flirt  N^tlonat  Bank  of 
ModeBto,  that  tbeae  maAs  biAeftted  tliat  pfailih 
tiff  held  the  note  tor  coUection  almiriy,  and 
not  aa  an  owner.  The  wttneBS,  however,  dW 
not  80  teottty.  He  lUd  testl^  that  It  showed 
the  note  had  gone  through  plalotUffs  coUeetlon 
ref^lster,  and  aaid  It  was  customary,  where  blUi 
were  discounted,  to  mark  them  "D.  B.,"  bnt, 
when  pressed  to  eay  that  tt  Indicated  ttmt  It 
was  only  tamed  over  for  collectton,  replied 
that  "be  conld  not  say."  The  fOUowing  qsni- 
tlon  was  pnt  to  the  wltaeas:  "Q.  Don't  the 
M^ection  numba  mean  that  It  la  In  tbeir 
hands  for  collection?"  "A.  Tes,  str;  or  It  may 
be  transferred  from  one  department  of  the 
bank  to  another.   Ton  can't  tell  as  to  that" 

It  is  matter  of  common  knowledire  witb 
tbose  who  bare  transacted  bustnees  with  and 
for  banks  that  many  of  tfaem  divide  their 
business  Into  departments,  as,  for  instance, 
exchange  department,  collection  department, 
discount  department,  etc.  Under  snch  cir- 
cumstances It  Is  quite  natural  that  the  col- 
lection department,  receiving  a  security  for 
collection,  should  treat  it  simply  as  a  collec- 
tion, to  be  accounted  for  to  the  bank  or  de- 
partment from  which  it  came.  These  con- 
siderations tend  to  weaken  any  inference  or 
deduction  of  nonownershlp  by  the  bank  friHo 
the  circumstance  In  evidence.  Again,  tlie 
answer  of  defMidant  avers,  in  substance,  that 
the  note  was  transferred  to  plaintiff  for  <x^ 
lection.  Tbts  gave  snch  an  ownmblp  in  the* 
note  to  the  plaintiff  as  entitled  It  to  maintain 
the  action.  True,  If  indorsed  without  consid- 
eration or  subsequent  to  maturity,  as  Is  avai- 
led, tt  would  be  subject  to  any  valid  defense 
of  the  plaintiff,  but  a  recovery  could  not  be 
defeated  for  want  of  ownership  in  plaintiff, 
altme.  Tnder  these  circumst&nees,  we  are 
of  opinion  the  evidence  militating  against  the 
showing  of  ownership  by  plaintiff  of  the  note 
In  suit  did  not  raise  a  substantial  conflict, 
and  Is  wholly  InsufBcIent  to  support  the  spe- 
cial finding  of  the  Jury.  For  the  foregoing 
reasons  a  new  trial  should  be  had. 

There  Is  further  matter  Involved  In  the 
case,  which,  in  view  of  another  trial,  calls 
for  some  notice.  As  hereinbefore  stated,  the 
defendant  pleaded  fraud  on  the  part  of  Har- 
ris, whereby  he  was  induced  to  purchase  the 
stallion  and  make  the  three  promissory  notes. 
Thp  answer  In  this  respect  Is  not  as  full  and 
explicit  In  Its  statement  as  Is  desirable.  At 
the  trial  defendant  testified  as  to  certain  rep- 
resentations made  to  him,  prior  to  the  pur- 
chase of  the  horse,  touching  his  breed,  and 
that  bis  colts.  Instead  of  being  all  bay  in  col- 
or, were  not  over  one-fourth  of  them  of  that 
color,  etc.,  when  It  transpired  that  defendant 
hnd  received  a  written  warranty  upon  the 
purchase  of.  the  horse,  which  warranty  was 
without  objection  admitted  in  evidence.  It 
Is  as  follows: 


**OriglBa.  Na  2BBL  OfHec  of  JesM  Barris, 
Importer  of  English,  Fraicb,  and  Scotch 
Horses.  Ft  GoUins.  Colo,.  Uay  25.  UOl.  This 
Is  tfr  certify  that  I  taaire  thla  23th  day  of  May, 
1S91,  sold  and  deUvered  to  Oeorge  T.  Hughes 
the  Imported  stftUlon  Bmandpntlon,  Na  2U9, 
recorded  in  volnme  L  ot  the  American  C.  B. 
Stud  Book.  I  hereby  guaranty  the  above- 
named  horse  to  be  a  breeder,  and  IC,  aftu 
two  seasons*  use*  I  have  aatisfactory  proof 
that  be-  is  net  a  tml  getter,  I  will,  upon  dellv- 
eiT  of  said  hoiae  at  my  establishment  In  Ft 
GoUlns,  OoIoh  give  In  exchange  for  him  a 
horse  of  same  breed,  of  equal  value  and  mtr 
It  provided  the  above-named  horse  be  re- 
turned to  me  In  as  sonnd  and  In  as  good  con- 
dition as  when  purchased  from  me.  Agents 
not  allowed  to  deWat»  From  this  eontiaet 
Jesse  Harris. 

"I  liemfatr  aeeept  eoadMons  oC  alwre  goar; 
acty.   Geotiee  T.  HufAeat" 

Upon  the  back  of  the  bill  of  aato  wms  tM 
ftillowlnff  farther  stipulation: 

"Moaestot  OoiL.  May  2B.  ISBl.  I  benbgr 
agree  that  if  tbo  borae  DmandpfttkMi  iNk 
209).  A.  a  B.  &  Btok,  la  in  asffsod  and  sooDd 
condition  as  when  purchased  from  me,  I  will 
exchange  for  him  anotber  borse  of  sant 
breed  and  valne  at  any  time  I  may  be 
through  this  state  within  two  years  with  oth- 
er stock  for  sale,  but  I  do  not  agree  to  make 
a  special  shipment  of  one  horse  to  this  slate 
for  that  purpose.  [Signed]  Jesse  Harris." 

Printed  letter  heads  from  Harris  were  alio 
introduced  in  evidence,  showing  blm  to  be  on 
importer  and  breeder  of  "Cleveland  bay^  and 
other  breeds  of  horsey  and  of  the  former  tt 
Is  said:  "The  Cleveland  bays  are  the  purest 
breed  and  most  prqtotent  coach  horses  in  the 
world.  *  *  *  No  other  breed  of  horses 
transmlta.ite  color,  form,  and  general  cbarsc- 
toristlct  to  Its  progeny  In  snch  a  mariced  de- 
gree aa  the  Cleveland  bay." 

These  letters  were  written  after  the  sate  to 
defewlant,  and  could  not  have  entered  Into  the 
warranty.  The  warranty  must  be  presumed 
to  be  a  ciystaUisatlon  of  the  meaning  of  the 
several  oral  declarations  which  preceded  IL 
A  glance  at  that  Instrument  shows  that  the 
parties  settled  upon  the  mode  and  measure  of 
relief  in  case  the  animal  sold  did  not  fill  the 
requirements  of  the  warranty.  This  was  that, 
at  the  end  of  two  years.  If  he  failed.  Harris 
was,  ui>on  bis  delivery  In  sound  condition  at 
Ft.  Collins,  Colo.,  to  exchange  him  for  anoth- 
er borse  of  the  same  breed,  of  equal  value  add 
merit;  or,  as  in  the  agreement  of  the  same 
date  indorsed  on  the  warranty,  to  exchflDge 
ulm  in  tike  manner,  at  any  time  within  two 
years,  when  Harris  might  be  In  California 
with  other  stock  for  sale,  but  he  was  not  to 
make  a  si>ecial  shipment  of  one  horse  for  tliat 
pur[»ose  There  was  no  attempt  made  by  de- 
fendant to  prove  that  he  ever  returned  tbe 
horse  to  Ft.  Collins,  or  offered  to  do  sa  for  ex- 
change, or  tliat  Harris  was  in  tbe  state  witb 
horses,  and  refused  to  make  an  exctiange. 
Tbe  fact  is,  as  appears  by  the  testimony  of 
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defendant  that  he  never  offered  to  cancel  ibe 
coDinu;t  nntll  October,  ISM,  wben  be  pro- 
poaed  to  delirer  the  horse  to  the  agent  of 
Uarria  upon  the  saireDder  of  the  note  In  nilt, 
and  that  the  agent  then  proposed  to  btm  to 
"ahlp  the  horae  to  PC  CoUlna,  Colo.,  and  we 
will  eblp  you  a  horae  out  here  that  we  know 
to  be  a  thorougbbred  and  true  breeder."  Tbla 
was  subxtantlaliy  what  Harris  bad  agreed  In 
his  warranty  to  do.  "Tbe  breach  of  a  war- 
rsDty  entitles  tbe  buyer  to  rescind  an  agree- 
ment for  sale,  but  not  an  executed  sale,  unless 
the  warranty  was  Intended  tbe  parties  to 
operate  aa  a  condition."  CIt.  Code,  {  1786. 
Tbe  sale  In  thte  case  bad  been  consnmraatpd 
fbr  years,  and  was  not  open  to  rescission.  If 
tbere  was  a  breach  «(  tbe  warranty,  and  de- 
fendant suffered  damqgea  tbereby,  he  Is,  upon 
pmper  pleadings,  entitled  to  deduct  the  same 
fri>m  plaintiff's  recovery,  upon  It  appearing 
that  plaintiff  la  not  an  Innocent  purchaaer  for 
value  before  marurity- 

The  Judgment  and  order  appealed  froni 
Aonid  be  reveraed,  and  a  new  trial  ordered, 
with  leave  to  defendant  to  ameocl  tali  answer 
if  he  Bball  be  so  advised. 

We  concor;  BELCHBR,  O.;  HATNBS,  0. 

PER  CI^RIAM.  For  reasons  given  In  tbe 
fBiegnlng  oirinfon.  tbe  jndgment  and  order  ap- 
pisled  froBB  are  leversed.  and  a  new  trial  or- 
dered, with  iMve  to  defendant  to  amend  tala 
anawer  If  he  shall  be  so  advised. 


PAdPIG  COA8T  S.  a  CO.  V.  KIMBALL 
et  aL    (R.  F.  123.) 

(Saprema  Coart  of  California.    Oct  8.  18&6.) 
PaivATB  WHAavaa^LBAsa  ar  Citt— Vauditt— 
CoxaTHnoTioic. 

1.  The  state  graotpA  to  the  dty  of  Monterey 
all  the  water  front  Inclnded  within  itH  onnmratp 
llniitn.  with  the  fnadition  that  It  should  not  be 
■abject  to  ezerotloa,  but  might  be  leased,  for  a 
periud  not  to  excped  10  yearn,  on  such  terms  a» 
niisht  !»e  dwmwi  moiit  acivnntaKPoiiB.  The  city 
had  abont  2.000  Inhabitants,  and  there  were 
about  two  miles  of  seaahore  within  its  Ihnlts. 
Bftil,  that  stKh  city  could  lease  a  smnll  portion 
of  the  water  front  to  a  steamship  company  for 
its  special  or  prlTate  oae. 

2.  A  tease  by  the  dty  of  Mtmterey  of  a  small 
portion  at  its  water  fraat  to  a  steamship  com* 
pany  recited  that  aocb  company  should  erect  a 
wharf  thereon,  and  keep  the  aame  in  good  re- 
pair during  the  l^ase;  that  it  could  collect 
wharfaffe  and  dcckaac)  and  that  lo  case  of  lu 
failure  to  km>  said  wharf  in  reiwir.  or  Its  be- 
coming atifit  for  nHe,  and  so  continuing  for  90 
days  after  notice  by  the  dty,  the  lease  should 
cease.  Tbe  onler  of  the  dty  anthorlzing  the 
Iraw  stfltHl  that  the  coni|mny  should  utit  cnarRe 
to  pxceed  50  cents  ^r  ton  wharfage.  BHd,  that 
there  was  nothing  m  tbe  lease,  or  tbe  order  nu- 
thorixiiiR  it,  nKiiiiring  snch  company  to  permit 
the  use  of  the  wharf  by  others. 

Department  2.  Appeal  from  superior  court, 
Mnoterey  county:  N.  A.  Dom.  Judue. 

Actloa  by  tbe  Padflc  Const  Steamship  Com- 
pany agalDst  John  S.  Kimball  and  others  for 
an  Injunction  to  mtrala  defendants  from  land- 
ing tbf^  jpacseneen  and  fr«lgtat  at  plalntUTs 
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wharf  at  tbe  dty  of  Monteivr.  From  a  Judg- 
ment in  tSTor  of  f^lmlff,  and  from  an  order 
denying  a  motion  for  a  new  trial,  defrtidanta- 
Bi^)eal.  Afllrmed. 

W.  A.  Kearny,  tor  appellants.  Geo.  W. 
Towle,  Jr..  8.  F.  GeU,  and  J.  J.  Wyatt,  for  »- 
spondent. 

TKMPLB,  J.  This  adion  was  brought  to- 
obtaln  an  Injundlon  restraining  defendants 
frxim  landing  tlielr  passengers  and  freight  al 
plalntltrs  wharf  at  Monterey.  In  IStJS  tbe 
legislature  granted  to  tbe  city  of  Monterey  all 
the  water  front  Included  within  tbe  corporate 
limits,  for  tbe  use  and  benefit  of  the  dty,  with 
the  conditlmi  that  it  abould  not  be  subject  to 
executkin,  but  might  be  leased  for  a  period  not 
to  exceed  10  years,  the  city  trustees,  "la 
such  manner  and  upon  such  terms  aa  may  by 
them  be  deemed  most  adrantageoua."  Mcmte- 
rey  contains  about  2,000  Inbabitanta,  and  has- 
rallroad  connections,  as  wdl  as  Its  advantagea 
aa  a  seaport  In  1880  It  leased  to  tbe  plaintiff 
a  small  portion  of  Its  water  front,  upon  which 
was  an  old  wharf,  which,  however,  had  be- 
come so  dilapidated  as  to  be  imsafe.  The  In- 
denture of  lease  contained  the  following:  *Ta 
consideration  whereof,  the  said  party  of  tbe 
second  part  do  hereby  agree  to  erect  a  wharf 
on  the  said  premlsee,  and  U>  liepp  the  same  In 
good  r^lr  during  the  term  of  thla  lease.  Said 
partlea  at  tbe  second  part  shaD  be  entitled  to 
colled  wharfage  on  goods  and  merchandise 
passing  over  said  wharf  at  the  rate  of  fifty 
cents  per  ton,  and  such  rates  of  dodiage  for 
vessels  as  Is  ordinarily  diaiged  at  other 
wharves  on  the  Soutbem  coast  And  It  la 
hereby  agreed  and  tmderstood  by  the  partlea 
hereunto  that  In  case  of  failure  by  the  party  of 
tbe  second  part  to  }seep  said  wharf  In  repair,, 
or  If  the  same  shall  becMne  dilapidated  and' 
unfit  for  uae,  and  should  so  continue  for  the' 
space  of  nhiety  days  after  notice  from  the  party - 
of  tbe  finii  part  to  repair  the  same,  then  this 
lease  shall  cease,  and  thereafter  shall  be  noil 
and  rciA"  Plataittff  owned  and  operated  sev- 
eral steamsblpa,  wbldi  made  weekly  trips  be- 
tween different  piMts  of  Callfomlat  and  waa 
a  carrier  af  freight  and  passengers.  It  at  once, 
after  obtaining  tbe  lease,  proceeded  to  rebnlld' 
the  wharf,  and  occupied  and  used  It  aclndvely 
for  Its  own  boslneas.  It  so  contlnned  to  use 
the  wharf  up  to  1888,  wben  the  preaent  lease 
was  obalced.  During  thst  period  no  vessela- 
made  use  of  the  wharf,  save  their  own,  and  a 
f^w  schooners  loaded  with  lumber,  which  used 
the  wharf  by  plaintiff's  consent  In  1888  a 
new  lease  was  obtained  from  the  dty.  Identical 
hi  terms  with  tbe  first  lease.  The  order  of  tbe 
dty  council  authorizing  tbe  new  lease  contains 
the  following:  "Tbe  lease  to  be  executed  and 
entered  Into  with  said  company  upon  tbe  con- 
dition that  said  company  shall  promise  to  keep- 
said  wharf  In  good  repair,  and  shall  not  charge 
to  exceed  fifty  cents  per  t<Hi  wharfage."  There 
are  about  two  miles  of  seashore  within  tbe  dty 
of  Monterey.  Tbe  portloo  leased  extended  ISO 
fleet  on  each  side  of  tbe  wbat^  and  was  an  ln> 
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ccmBlderaUe  portion  of  fbe  bariwr.  There  la 
«iot  now,  and  baa  never  been,  another  wharf  at 
Monterer.  It  Is  claimed  fbat  vdAbs  the  div 
•cumstasoes  the  city  could  not  lease  any  portion 
of  the  haibor  for  a  private  wharf.  I  am  ma- 
ble  to  wee,  bowerer,  any  ground  iriiateTer  for 
this  contention.  A  wharf  Is  not,  llbe  a  toU- 
brldge  or  a  feny,  In  Its  reiy  natara  a  public 
atnity.  Wharras  are  oftoa  appropriated  to  ttw 
■use  of  an  Individual  or  a  company,  and  It  can- 
not be  doubted  that  Montei^  could  leaae  small 
portions  of  Its  water  front  for  bathing  groundSf 
or  for  any  lawful  purpose  not  injurious  to  the 
harbor,  or  an  Incoaveuience  to  commerce. 
That  bebiz  so,  I  see  no  reason  why  tt  nil^t 
not  lease  a  small  portion  to  a  steanosh^  com- 
pany for  Its  special  use.  The  sole  question.  In 
my  opinion,  Is  whether  there  Is  anything  In  the 
language  used  In  the  tease,  <xt  In  the  resolution 
of  tbe  conncD  anOwrlaIng  1^  which  reiinlres 
plaintiff  to  permit  the  nse  at  tbe  wharf  bl' 
oOiers.  I  cannot  see  that  It  makes  any  differ- 
ence that  thin  Is  the  only  wharf  at  Monterey. 
Tbe  city  did  not  obligate  Itself  not  to  build,  or 
to  permit  others  to  build.  That  It  should  con- 
stltote  the  only  wharf  was  no  part  of  tbe  un- 
derstanding. It  was  the  grant  of  an  estate  In 
land,  and  uot  a  mrae  franchise.  If  the  right 
to  collect  wbarCage  and  dockage  Is  a  franchise, 
tbe  circumstances  show  that  this  franchise  was 
at  least  not  the  reason  whldi  influenced  plain- 
tiff In  seeking  the  lease.  It  was  not  ezdusive. 
The  lease  was  not  obtained  for  the  sake  of  the 
franchise,  but,  on  the  contiary,  If  the  fran- 
chise constituted  any  part  of  the  consideration 
which  moved  plaintiff,  It  must  have  been  a  very 
unimportant  part  Mooter^  had  no  commerce, 
and,  untU  tht>  proceedlniirs  by  defendants,  it 
does  not  seem  that  any  one  has  desired  to  use 
the  wharf,  except  in  connectton  with  plaintiff's 
boats,  and  a  few  schooners  with  lumber.  The 
stipulation  to  keep  the  wharf  In  repair  Is  ac- 
counted for  by  the  fact  that  at  the  termination 
ct  the  lease  Qie  dty  will  l)ecome  the  owner  of 
the  wharf.  Tbe  r^rulation,  however,  was  evi- 
dently not  r^rded  as  a  grant  of  the  right  to 
collect  wliarfage  and  dockage,  but  as  a  re- 
striction upon  a  right  which  It  was  assumed 
was  Incident  to  the  privily  of  buUdlng  a 
wharf.  It  Is  so  expressed  In  tbe  resolution 
authorizing  the  lease.  As  tbe  city  had  a  right 
to  lease  a  wharf  for  private  use,  tbe  grant 
must  be  judged  lllce  any  other,  and  we  cannot 
put  a  condition  upon  tbe  estate  which  is  not 
expressed  or  clearly  Implied.  Counsel  admit 
that,  If  there  were  other  wharves  by  which 
commerce  could  be  accommodated,  such  a  lease 
could  be  made.  As  already  stated,  whether 
there  are  other  wharves  or  not  Is  an  immate- 
rial circumstance.  I  cannot  find  In  this  mere 
limitation  upon  the  charges  which  could  be 
made  a  condition  of  the  estate  granted.  The 
giving  of  the  lease  has  promoted  commerce  at 
Monterey.  It  has  secured  tbe  landing  of  at 
least  five  steamers  per  week.  Whether  other- 
wise she  would  have  any  commerce,  does  not 
Appear.  It  is  no  monopoly,  for  the  city  can 
easily  cause  other  irtiarvea  to  be  constmded 


fw  ^eral  use.  It  la  otHMeded  by  ai^dlaat 
that,  If  the  dvfendantt  are  not  entitled  to  de- 
mand the  tiae  of  the  wharf  by  tendering  tbe 
maximum  wharfage  allowed,  plaintiff  la  enti- 
tled to  tbe  remedy  demanded.  For  tUa  lea- 
son  I  have  not  stated  the  nature  of  the  tres- 
pass threatened.  The  Jndgmmt  and  wder 
are  affirmed. 

We  concnr:  UcFARLAND,  J.;  HSM- 
8HAW,  J. 


SLOBSON  T.  OLOSSBR  et  aL  0.  V.  m.) 
(Supreme  Oourt  of  California.    Sept  28,  1886.) 

Aptbal  —  ATTAOHMnrr  —  Morioic  to  Dissolti— 

Sboubid  Debt. 

1.  An  ordei  refusing  to  dissolve  an  attactimeot 
will  not  be  reversed  on  appeal  where  the  eri- 
denoe  is  conflicting. 

2.  Under  the  provision  of  Code  Oiv.  Pioc  { 
638,  ezciading  from  the  debts  on  which  an  at- 
tachment mny  be  obtained  those  secured  "by  any 
mortgage  or  lieu  upon  real  or  personal  property, 
or  any  pledge  of  ttersonal  property,"  the  fact  that 
a  debt  Ii  secured  by  a  bond  executed  by  the  debt- 
or with  sureties  will  not  defeat  an  attadiment 
thereon. 

Department  1.  An;>eal  from  snperlor  court, 
dt}-  and  eoanty  of  San  Vnmclsco;  Jamea  M. 
Trontt,  SuAgg. 

Action  br  Bdw.  P.  Sloason  agalnat  George 
W.  Oloaaer  and  others.  D^endanta  ^tpeal 
from  an  order  refusing  to  dissolve  an  attach- 
ment. Affirmed. 

WaL  J.  Tuska,  for  appellanta.  Bliodea  ft 
Rbodea,  for  respondent 

PER  CURIAM.  Appeal  from  an  order  re- 
fusing to  vacate  and  dissolve  an  attachinent 
The  order  must  be  affirmed.  The  showing 
made  by  plaintiff  on  the  motion  directly  con- 
tradicted that  of  the  moving  defendant  aa  to' 
the  purposes  for  which  the  bicycle  install- 
ment contracts  were  assigned  to  plaintiff;  the 
defendant  claiming  that  they  were  so  assign- 
ed as  security  for  the  debt  sued  on,  and  plain- 
tiff's affidavit  setting  up  that  they  were  not 
taken  for  that  purpose,  but  that  be  was 
simply  to  take  tbe  contracts  and  collect  tbe 
Installments  due  on  them  for  defendants,  and 
expressly  declined  to  take  them  for  any  oth- 
er purpose.  The  evidence  was  thus  But»8tan- 
tlally  confilcting,  and  U  is  therefore  unneces- 
sary to  Inquire  whether,  had  the  contracts 
been  assigned  to  secure  the  debt,  they  would 
liave  constituted  such  security  as  would  pre- 
clude plaintiff  from  the  remedy  of  attach- 
ment since,  upon  well-established  principles, 
the  finding  of  the  lower  court  is  condualve, 
and  tbe  order  cannot  be  disturbed.  Barblerl 
V.  Ramelll,  84  CaL  174.  24  Pac.  113. 

The  further  question  whether  plaintiff  held 
the  bond  for  $1,000  claimed  to  have  been  ex- 
ecuted by  GlOBser  and  two  sureties  to  plain- 
tiff's assignor  as  security  for  tbe  defendants* 
indebtedness,  is  wholly  Immaterial,  since 
Buob  security  does  not  prevent  the  right  of  at- 
tachment  Tbe  rettulranent  Is  tbat  the  debt 


Digitized  by 


Cal.) 


WOLTEBS  e.  HENNINOSAN. 


277 


sbaO  not  be  secured  "by  any  mortgase  or 
Ifen  upon  reBl  or  personal  proper^,  or  any 
pledee  of  personal  property."  Code  GlT.  Proc 
I  63&  Order  afflrmed. 


WOE/TBRS  et  aL  T.  HBNmNOBAN  et  sL 

(8u.se.) 

<8opmna  Oonrt  of  GsHfomla.    Oct  8,  180a) 

COHTBIBTmOM— BTWKBM  StOCKHOLDBM  1H  Di8- 
niUXO  CklSPOKATION  —  Taxss  Faid 
Uritbd  Statbb— Etidbkob. 

LfHie  stockholders  In  s  corporatUm  engaged 
In  diatlUingr  being  indivldnally  Uable  to  the  fed- 
eral government,  under  Rev.  Bt  U.  8.  I  S251, 
for  the  tax  on  the  prodact  of  such  corporation, 
atockholden  who  are  compelled  to  pay  soch  tax 
may  maiataln  an  action  tear  contribation  uainst 
other  atockhoiders;  hnt  the  liability  of  the  de- 
fendants in  aach  action  is  not  In  the  nature  of 
an  assessment  on  their  stock,  hot  is  based  on 
their  Joint  and  seTeral  liability  for  the  amonnt 
paid  hy  plaiotifCs  nnder  the  act  of  congress. 

2.  In  an  action  bj  stockholders  of  a  corpora- 
tion against  other  atockhoiders  for  contribution 
on  the  groand  that  plaintiffs  were  compelled  to 
pa7  a  certain  sum  to  the  federal  government  as 
taxea  on  spirits  distilled  bj  the  corporation,  a 
jodgment  oDtatned  by  the  United  States  against 
the  plaintiffs  i:or  anch  taxes,  while  not  condn- 
■ire  on  the  defendants  as  to  the  vallditv  or 
amonnt  of  such  taxes,  is  propaly  admlMlhle  In 
evidence,  togerher  with  an  ezecation  issued 
thereon  and  levied  on  the  property  of  plaintiffs, 
as  evidence  that  plaintiffs  were  compelled  to  pay 
the  amount. 

D^rtment  2.  Appeal  from  superior  court, 
Fresno  county;  J.  B.  Webb.  Judge. 

Action  by  Henry  Wolters  and  others 
against  A.  Hennlngsan  and  others.  Jndg- 
mmt  for  plaintiffs,  and  defendant  Blaa- 
Ingame  appeals.  Afflrmed. 

Sayle  &  Cold  well,  for  appellant  O.  B. 
Orabam  and  F.  H.  Short,  for  respondents. 

McPABLAND,  J.  Plaintiffs  recoTered  a 
momey  Jn^meBt  against  the  defendants,  and 
the  defendant  Blaslngame  appeals  from  tbe 
Judgment  He  also  gave  notice  of  an  appeal 
from  an  order  denying  a  new  trial,  but  It 
seems  to  be  admitted  that  tbe  notice  of  tbe 
motion  was  not  made  in  time,  and  the  brief 
of  bis  connsel  asks  for  a  reversal  upon  the 
grounds  of  tbe  Insufficiency  of  tbe  complaint 
and  of  the  findings. 

The  plaintiffs  and  defendants  were  all 
stockbolders  In  a  certain  corporation  called 
the  Fmlt  Vale  Wine  &  Fruit  Company,  whlcb 
was  engaged  In  tbe  business  of  dlstlllli^ 
brandy  and  proof  spirits.  This  action  Is 
hrougbt  by  idalntlffs  to  enforce  contribution 
from  defendants,  as  such  stockholders,  on  ae* 
eotmt  of  money  paid  by  plalntiflb  to  the  gor- 
erumentof  tbe  United  States  for  certain  taxea 
whlcb  said  corporation  should  hare  paid  for 
the  qilrlts  distilled  by  It  Judgment  was  ren- 
dered against  the  defenduits  for  912,168.20, 
wbldi  mis  proportioned  among  the  defend- 
ants In  accordance  with  the  number  of  shares 
of  stodc  held  by  each. 

The  proposition  that  a  stockholder  In  a 
corporation  engaged  In  distilling  Is  a  person 


"Interested  In  tbe  use  of  the  still,  etc..  own- 
ed the  corporation  and  used  In  Its  busi- 
ness, within  tbe  meaning  of  section  3261, 
Ber.  St  U.  was  determined  by  this  court 
in  the  case  of  Richter  t.  Henningsan,  110 
OaL  580,  42  Pac.  1078.  and  also  that  sucb 
stockholder  is  liable  to  contribution  to  otbef 
stockbolders  who  have  been  compelled  to  pay 
taxes  upon  tbe  spirits  distilled  by  such  cor- 
poration. But,  as  was  said  in  that  case:  "We 
must  not  confound  the  liability  of  a  stock- 
holder In  a  corporation,  under  the  law  of  its 
creation,  with  that  Imposed  upon  him  by  the 
act  of  congress.  His  UabiU^  under  the  lat- 
ter Is  quite  Independent  of  tbe  former,  and  is- 
Just  what  the  act  of  congress  has  Imposed 
upon  him."  When,  therefore^  certain  stock- 
holders of  such  a  corporation  have  beei» 
compelled  to  pay,  and  have  paid,  taxes  f<w 
which  the  corporation  Is  llaUe,  tb^  may 
compel  other  stocfcholdera  to  contribute  their 
share  of  the  payment  thus  made;  but  tbla 
liability  Is  not  in  the  nature  of  an  assess- 
ment upon  a  stockholder  under  our  lncori»- 
ratlon  laws,  but  iipon  tbe  theory  that  under 
said  section  of  the  Revised  Statutes  all  tbe- 
stockholders  as  Individuals  are  jointly  and 
severally  liable  for  tbe  tax. 

It  is  contended  by  aN^llant  that  in  tbe 
case  at  bar  both  the  complaint  and  tbe  find- 
ings are  Insuffldent  to  warrant  or  sustain  the 
Judgment  Tbe  comphUnt  contains  some  long 
sentences  considerably  Involved  and  some- 
what dlfllcnlt  to  follow,  and  the  same  may,  in 
some  measure  be  said  of  tbe  findings.  But 
looking  through  them,  we  think  that  enongb 
can  be  detected  to  maintain  the  Judgment 
There  are  some  averments  In  tbe  complaint 
which  should  not  have  been  there,  but  tber 
were  Immaterial,  and  were  not  considered  1^ 
the  court  In  fixing  the  amonnt  of  the  Judg- 
ment For  Instance,  It  Is  alleged  that  the  of- 
ficers of  tbe  United  States  government  seised' 
and  took  Into  Its  possession  tbe  distillery  of 
said  corporatlmi,  together  with  all  the  prop- 
erty connected  therewith.  Including  several 
acres  of  land,  and  that,  In  order  to  procure  a 
release  of  said  property.  It  was  necessary  to 
pay  certain  costs  Incurred  on  such  proceed- 
tog,  amounting  to  a  considerable  sum  of  moiw 
ey,  which  the  plaintiffs  In  this  case  paid; 
and  we  eee  no  grounds  npcm  whlcb  said 
coshi  volmitarlly  paid  by  the  plaintiffs  to 
release  said  property  could  be  recovered  In 
this  action.  Whether  or  not  the  plaintiffs 
could  recover  that  sum  of  money  against  tbe 
ooriiorBtlon,  or  against  defendants,  upon  regu* 
lar  assessments  made  the  corporation,  is 
not  a  questUm  which  here  arises,  for  it  is  not 
an  obligation  created  by  said  section  of  tbe 
United  States  Revised  Statutes.  But  the 
court  did  not  consider  that  Item  at  all  In  ren- 
dering its  Judgment,  and  therefore  the  de- 
fendants were  not  prejudiced  by  that  aver- 
ment being  in  the  complaint  The  United 
States  also  brought  an  action  against  tbe 
plaintiffs  in  this  case  for  taxes  upon  epirlta 
distilled  by  said  corporation  which  it  bad  not 
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retnmed  to  tbe  goremment,  and  bad  ne- 
t^ected  and  refused  to  pay,  and  It  Is  averred 
In  the  complaint  that  In  that  action  the  goT- 
«mment  recorered  a  certain  snm  of  money 
afEalDBt  the  phtlntlffs  In  this  present  action, 
who  were  defendants  In  that  action;  aud 
-appellant  contends  that  the  Judgment  in  tbe 
■case  at  bar  is  founded  steely  upon  said  Judg- 
ment recovered  the  United  States,  and 
that,  as  the  appellant  was  not  a  party  to 
that  action,  he  is  not  bound  by  It  We  do  not 
understand,  howerer,  that  the  present  Judg- 
ment Is  based  upon  said  Judgment  In  favor 
of  the  United  States,  but  that  tbe  latter,  to- 
gether with  an  execution  which  was  Issued 
npon  It  and  levied  on  plaintiffs*  proper^,  was 
admitted  in  evldnice  merely  for  the  purpose 
-of  showing  that  the  plaintiffs  in  the  pres- 
-«nt  action  weve  compelled  to  pay  the  amount 
-of  taxes  which  they  did  pay.  We  think  that 
tbe  complaint  sufficiently  shows  that  the 
■said  corporation,  during  the  months  of  Au- 
gust, September,  October,  November,  and  De- 
cember of  the  year  1887,  distilled  a  large 
«nwunt  of  spirits,  upon  which  It  neglected 
and  refnsed  to  pay  the  taxes  owing  to  the 
government,  which  taxes  the  jdaintiffs  were 
compelled  to  pay.  The  court  found  that  the 
amount  of  spirits  so  distilled,  which  was  not 
reported,  and  upon  which  the  taxes  were  not 
paid,  was  20^00  gallons.  The  tax  due  to  the 
government  upon  said  amount  of  distilled 
spirits  would  be  In  excess  of  the  Judgment 
rendered  for  said  taxes  In  this  ease;  but  the 
-court  also  found  that  the  amount  for  which 
Judgment  was  rendered  In  the  suit  tironght 
by  tbe  United  States,  which  plaintiffs  were 
■compelled  to  pay  and  did  pay,  was  the  sum 
of  $16^^;  and  this  htst  sum  was  made 
^e  basis  of  the  Judgment  in  this  present  ac- 
tion. From  this  last-named  sum  the  court 
deducted  the  proportion  which  should  be 
borne  by  tbe  plaintiffs  and  certain  other  per- 
sons who  were  not  made  defendants  herein, 
which  left  tbe  sum  of  $12,158.20,  for  which 
Judgment  iras  entered  against  the  defend- 
ants in  proportion  to  their  shares.  Under 
tbeae  circumstances  we  see  no  reason  for  re- 
versing the  Judgment.  Tbe  findings  suffl- 
elently  show  that  appellant  Is  liable  for  at 
least  his  proportionate  share  of  that  part  of 
the  delinquent  taxes  of  the  corporation  which 
the  respondents  were  forced  to  pay  by  the 
aald  Judgment  and  execution  In  favor  of  the 
United  States.  We  see  no  other  points  which 
call  for  special  notice.  The  Judgment  and  or- 
der appealed  from  are  affirmed. 

We  concur:  TEMPLE,  J.;  HBI7SHA.W*  J. 


PEOPLE'S  SAV.  BANK  OF  FRESNO  V. 
JONES  et  al.    (Snc.  101.) 
(Snpreme  Coart  of  Califoraia.    Oct.  3,  1896.) 
Rbflbtiti  — When  Libs  —  Right  to  Possbssioh. 

Where  mongagorB  of  a  lot  remove  a  house 
'frana  tt  after  sale  of  the  lot  on  foreclosure  of 


the  mortgage,  replevin  by  the  purchaser  to  le- 
cuver  the  buuBe  will  not  lie  before  tbe  period  of 
reilemptioQ  has  expired  and  be  is  entitled  to  pui- 
Beaaion. 

Commissioners'  decision.  Department  2. 
ApiKEl  from  superior  court,  Fresno  county;  3. 
R.  Webb,  Judge. 

Replevin  by  the  People's  SbvIhsb  Bank  of 
Fresno,  a  corporation,  against  T.  E.  Jones  and 
others.  From  a  Judgment  In  favor  of  plaintiff, 
aud  from  an  order  denying  a  mutlon  for  new 
trial,  defendants  appeaL  Reversed. 

Sayle  &  Coldwell  and  B.  3.  Van  Meter,  fw 
appellants.  Gea  L.  Warlow  and  H.  H. 
Welsh,  for  reqvondent 

BELCHKR,  a  Tbe  defeidant  T.  BL  Jonn 
was  the  owner  of  two  lots  of  land  la  Uw  dtyof 
Fresno,  on  which  he  and  bis  wife,  tbe  defied- 
ant  Annie  Jones,  executed  to  the  plaintiff  two 
nxMlgasea,  one  mi  tbe  Sd  da}-  of  Much,  188% 
and  the  other  on  the  6th  day  of  Hay.  1892,  to 
secure  payment  of  certain  promlasory  notei 
made  by  them.  In  April  and  May,  18S8,  the 
dtfendanta  caused  a  frame  dwelling  bouse  to 
be  erected  on  said  lots,  which  they  thereafter 
occni^  as  thdr  place  of  residence.  The 
house  rested  on  mudslUs  which  were  phced 
on  top  of  the  ground.  Afterwards  plalndB 
commenced  an  action  to  foreclose  its  woA- 
gages,  and  on  April  24  1884.  a  deoree  of  fon- 
doaure  waa  duly  and  regolarty  made  and  en- 
tered, directing  the  sale  of  the  aald  lots.  By 
the  decree  a  oommlssiona  waa  appointed  to 
mi^  the  sale;  and  ther^ifter.  on  May  22, 
18U4.  he  duly  and  regularly  sold  to  the  plabi- 
tifl  all  the  property  mmtloned  In  the  decree, 
and  on  the  same  day  exefmted  and  delivered 
to  plaintiff  a  certtficateof  such  sale.  The  prop- 
er^ sold  was  not  redeemed,  and  <m  November 
24,  181U.  the  commls^oner  execnted  and  de- 
livered to  plaintiff  a  deed  for  an  tbe  property 
80  sold.  On  Novonber  17,  1894,  the  defend- 
ants, without  the  knowledge  of  plaintiff,  caused 
the  house  erected  toy  them  as  aforesaid,  and 
which  they  were  then  occupying  with  thdr 
family,  to  be  removed  about  40  feet  to  and 
upon  an  adjoining  lot  Two  days  later,  oi 
November  19th,  plaintiff  commenced  this  ac- 
tion In  claim  and  delivery  to  recover  posses- 
sion of  the  said  house  or  Its  value,  alleged  to 
be  fSOO,  together  with  damages  for  its  de- 
tention. The  complaint  alleges  thiU  on  the 
17th  day  of  November.  1894,  tbe  plaintiff 
was,  and  still  is,  the  owner  and  entitled  to  tbe 
immediate  possession  of  all  the  fcdlowlng 
goods  and  chattels,  to  wit,  cae  frame  dwelling 
bouse,  ete.;  that,  on  the  day  named,  defendants, 
without  plaintiff's  consent,  and  vnongfolly 
took  said  goods  and  (battels  from  the  posses- 
sion of  plaintiff,  and  still  unlawfully  withhold 
aud  detain  the  same,  to  plalntllTs  damage, 
etc.  The  balance  of  the  complaint  Is  hi  the 
usual  form.  The  answer  denies  all  the  ma- 
terial avenuents  of  the  comphtint,  and  sets  up 
that  on  the  day  the  complaint  was  filed,  the 
plaintiff,  upon  affidavit  and  nndertaklnft  re- 
quired fte  sheriff  of  the  county  to  take  asM 
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bouse  from  tbe  posMsston  of  defendants,  and 
tbat  be  dli  ake  ibe  same  from  tbe  poBseBSlon 
of  tbe  defendant  Annie  Jouee,  who  is  tbe  vwd- 
er  and  entitled  to  tbe  posaesston  tbereof,  to 
her  damage,  etc.;  wberefore,  Judfrment  is  ask- 
ed for  a  return  of  tbe  said  property,  or  for  its 
value,  wtth  damages.  The  case  was  tried  be- 
fore a  July,  and  tbe  verdict 'and  judgment  en- 
tered thereon  were  In  favor  of  the  plalnttfF, 
from  wbleta  Judgme'it  -and  an  oider  denying 
their  mttkm  for  a  new  trial  tba  defendants 
appeal. 

It  Is  earnestly  contended  for  appeltacnts  that 
tbe  bouse  never  became  a  flxtare  «n  the  land, 
and  wastnever  sabject  to  tbe  lleiL«f  the  plain- 
tiff's mortftnge,  and  bence  that  the  plaintiff 
bad  no  right  to  recover  Its  possession.  This 
proposition  Is  ooBtrorerted  l9y  reapondent,  bnt 
whether  It  be  aennd  or  not  need  not  be  consld- 
erad.  In  view  of  our  conclarion  iqion  another 
proposition. 

The  law  eeenw  to  be  settled  by  an  nn varying 
line  of  decistans  that,  in  ooder  to  n** tw*^  an 
action  of  this  kind,  tiie'  platnUft  most  be  aitl- 
tled.  at  tbe  time  tte  actkm  la  commmced,  to 
the  intmediatepoeaeBSlonof  tbe  piopertyaonght 
to  be  Teeovered.  In  Fredericks  v.  Tney,  88 
Cal.  608,  83  Pac.  751,  It  was  held  that,  "to 
gnatafai  an  action  of  claim  and  deHveiy,  tbe 
plaintiff  miKt  bave  tbe  right  to  the  Immediate 
and  exduidTe  peasesslon  of  the  propnly  at  tbe 
time  of  the  commencement  of  the  action." 
And  tD  Oobbey's  work  on  tbe  Lew  of  Replevin 
ttlssald,  tnaectkmOl:  "Tbe  rlglit  to  the  poe- 
naeioo  at  tbe  time  of  brloglBg  tbe  action  Is 
eaaentlal  to  a  recovery.  It  cannot  be  maintain- 
ed without  showing  either  a  general  or  special 
property  In  tbe  plaintiff,  together  with  the  Im- 
mediate right  of  possession."  And  again.  In 
section  96,  It  Is  said:  **An  after-acquired  In- 
terest will  not  support  replevin.  The  plalntUF 
must  have  the  ezchiaive  right  to  the  poesee- 
■1cm  at  the  commencement  of  tbe  suit.  *  •  • 
The  plaintiff  In  replevin  must  prove  a  right  to 
tbe  possession  at  tbe  time  the  action  was  com- 
menced. In  order  to  maintain  an  action  for 
tt»e  TeooveiT  of  cbattels  In  specie,  the  plaintiff 
moat  bave,  as  against  the  defeudant,  a  present, 
oaqnalttled  rigbt  to  the  poasesslan  of  the  chat- 
tel tn  Its  present  form;  and  hence,  if  there  be 
any  preliminary  act  or  condition  precedent  to 
be  performed  before  tbe  nuqnallfled  right  of 
posoowlon  attaches,  the  action  cannot  be  main- 
tained." And  see  the  numerous  authorities 
cMed.  It  Is  settled  law  In  this  state  that  a 
mortsafce  of  real  property  does  not  pass  the  ti- 
de to  tbe  morti;9gee,  and  no  right  of  posses- 
Bfcm  fa  conferred  by  It  when  not  authorized  by 
exproM  tetms.  Smith  v.  Smith,  80  Cal.  323,  21 
Pac  4.  aaid  22  Pac.  186,  M9;  Halt  v.  Amott, 
80  CaL  348,  22  Pac.  200;  Locke  v.  Moulton.  06 
OaL  21,  80  Pac.  957.  It  Is  true  that  when  a 
mortgage  Is  foreclosed,  and  the  property  sold, 
tbe  pnrcfaaser  is  substltntud  to  and  acquires 
all  tbe  right,  title.  Interest,  and  dalm  of  the 
Judgment  debtor  thereto,  subject  to  redemp- 
tkm;  and  the  certMcate  Issued  to  tilie  purcfaaaer 
"ta  tbe  evidence  of  a  sate  wbeielv,  subject  to 


tbe  Tight  -of  redemption  and  of  possession  hi 
the  Judgment  debtor  for  the  time  allowed 
therefor,  the  entire  equitable  title  Is  vested  in 
the  purchaser,  subject  to  be  defeated  by  re- 
demption." Foorman  v.  Wallace,  75  Cal.  656. 
17  Pac.  682.  In  case  of  such  a  sale  the  Judg- 
ment debtor  Is  entitled  to  remain  bi  possession 
of  tiie 'property  until  tbe'explratlon  of  the  time 
allowed  for  redemption,  and  during  that  period 
the  puTcbaaer  has -and  can  assert  no  rlKbt  to 
the  possession  thereof,  though  on  bis  applica- 
tion tbe  court  may  restrain  the  commission  of 
waste  on  the  property.  Code  Civ.  Proc.  i  700; 
West  V.  Conant  100  Cal  231,  34  Pac.  705. 
When  this  action  was  commenced,  the  time  al- 
lowed -by  the  statute  for  redemption  had  not 
expired,  and  the  plaiattff  was  therefore  not 
entitled  to  the  Immediate  pomeeslon  of  the 
property.  This  being  so,  tbe  action  was  pre- 
matnrely  bnnght.  and  the  court  erred  In  re- 
fusing to  give  the  instructions  numbered  9,  10, 
and  11,  asbod  by  defendants.  Tbe  judgment 
and  order  appealed  from  should  revensed, 
and  tbe  cause  remanded. 

We  concur:  SKARLS,  C;  VANCLIEF,  O. 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  Jud^nnent  and  order 
appealed  from  are  reversed,  and  the  cause  re- 
manded. 


CONLIN  V.  BOARD  OF  SUP^tS  OF  CITT 
AND  COUNTY  OF  SAN  FRAN- 
CISCO.   (8.  F.  299.)' 
(Bnpreme  Court  of  California.   Oct  8,  1896.) 

CoirSTlTDTIOSAL  LaW— APPROPRtATIOIl  OF  UOKlOl- 
raL  FOMDS    POK   l!TDIVtD0AL8  — 

Spbcial  a  cm 

1.  Ad  act  of  the  legislature  directlDj;  muDicl- 
pal  officers  to  pay  to  an  iDdividnal,  out  of  the 
manidpal  tresmiry,  a  sum  of  money  for  which 
there  is  bo  legal  end  enforceable  cialni,  is  a 
"gift  of  public  money,"  withm  tbe  Inhibition  of 
Const  art.  4.  fi  31,  and  hence  is  Toid. 

2.  Act  March  28.  1895  (St.  1895,  p.  848),  dl- 
recting  the  board  of  soperTlsors  of  the  city  and 
county  of  Ban  Francisco  to  order  a  certain  mint 
of  money  paid  to  C,  and  tbe  auditor  to  audit, 
and  the  treasurer  to  pay,  said  sam,  is  a  special 
law  "rejrnlatinR  county  or  townnhlp  bunineBa." 
within  the  inhibition  of  Coast.  arL  4,  S  25.  and 
hence  is  void,  whether  the  amount  so  ordered 
paid  be  a  liquidated  or  unliquidated  claim. 

3.  Such  act  Is  also  d  special  law  ^*pre8criblng 
powers  and  duties  of  officers  in  cities  and  conn- 
ties,"  within  the  inhibition  of  Const,  art.  4,  | 
25,  inasmuch  as  it  imposes  upon  the  ofHcera 
named  thertin  dnties  different  from  those  to  be 
exercised  in  othet  canes,  by  requirtOR  them  to 
pay  the  claim  without  examining  into  Its  valid- 
it;,  aa  they  are  required  to  do  by  general  law  in 
all  payments  of  public  money. 

Department  1.  Appeal  from  superior  court, 
city  and  county  of  San  Francisco;  D.  J.  Mur^ 
phy.  Judge. 

Petition  by  John  J.  Coolin  for  a  writ  of 
mandate  to  compel  the  board  of  supervisors 
of  the  city  and  county  of  San  Francisco  to 
aUow  a  (dalm.  A  demurrer  to  the  petltlMi 
■was  sustained,  and  petitioner  appeals.  AX- 
firmed. 

1  RebeariDK  denied. 
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Rodgen  ft  Patenon  and  Edward  R.  Taylor, 
for  aMiellaiit  Hany  T.  Oreswdl,  Cor  re- 
spondents. 

HAHSISON,  J.  At  tbe  last  session  of  the 
legislature  the  following  act  was  passed 
March  28,  1896  (St.  1895.  p.  848): 

"Section  1.  The  board  of  siverrlsors  of  the 
city  and  county  of  San  Fnmctsco  Is  hereby 
authorized  and  directed  to  order  paid  to  Jobn 
J.  Conlin,  or  Us  assigns  or  legal  repreaenta- 
tires,  the  sum  of  sixty-one  thousand  Ave  hun- 
dred and  serenty-seTen  HfSlfiTT)  dolUuv. 

"Sec.  2.  The  auditor  of  said  city  and  conn* 
ty  of  San  Francisco  is  hereby  authorised  and 
directed  to  audit  tbe  demand  for  said  sum  of 
money  named  In  section  one,  and  to  Issue  his 
warrant  therefor  to  John  J.  Conlln,  his  as> 
signs  or  legal  representatlTes;  and  the  treas- 
urer of  said  city  and  conn^  la  hereby  di- 
rected to  pay  said  demand  and  warrant  tor 
said  sum  of  mon^  upon  presentation  there- 
.  for. 

"Sec.  S.  This  act  shall  take  effect  Immedi- 
ately." 

The  appellant  thereafter  presented  his 
claim  to  the  board  of  saperrlsors  for  said 
sum  of  money,  together  with  a  duly-autben- 
tlcated  copy  of  said  act,  and  demanded  that 
the  same  be  allowed  and  ordered  paid.  The 
board  of  supervisors  refused  to  allow  the 
same,  and  thereupon  the  plaintiff  made  ap- 
plication to  the  superior  court  for  a  writ  of 
mandate  compelling  said  board  to  allow  the 
claim.  A  demurrer  to  his  petition  was  ans- 
talned  by  the  superior  court,  and  trom  the 
judgment  entered  thereon  the  present  appeal 
has  been  taken. 

The  validity  of  this  act  Is  assailed  by  the 
respondents  upon  the  ground  that  the  leg- 
islature has  not  the  power  to  direct  the  pay- 
ment of  moneys  out  of  the  treasury  of  the 
city  and  county  of  San  Francisco,  against  Its 
will,  or  without  Its  consent  It  Is  conceded 
by  the  appellant  that  the  legislature  baa  not 
the  power  to  direct  or  command  the  munic- 
ipality to  make  a  gift  of  its  funds,  but  It  la 
contended  on  his  behalf  that  the  legislature 
bos  such  control  over  tbeae  funds  that  It 
may  appropriate  them  for  any  public  pur- 
pose, and  that,  as  courts  cannot  look  outside 
of  the  act  making  such  appropriation,  hut 
must  determine  tbe  character  of  tbe  appro- 
priation from  tbe  terms  of  the  act  alone.  It 
is  to  be  presumed  that  tbe  legislature  made 
tbe  appropriation  for  a  public  purpose;  that 
If  the  legislature  had  the  power  under  any 
circumstances  to  pass  the  act  In  question,  It 
must  be  assumed  that  the  circumstances  ex- 
isted In  the  present  case,  and  authorized  Its 
passage.  In  support  of  this  proposition  are 
cited  Stevenson  v.  Cktlgan,  91  Oal.  640,  27  Pac. 
10S9,  and  Rankin  v.  Colgan,  92  CaL  906,  28 
Pac.  673.  These  cases,  however.  Involved 
the  power  of  the  legislature  to  appropriate 
money  from  the  state  treasnry,  and  did  not 
touch  upon  the  power  of  tbe  l^rlslatore  to 
deal  with  ttte  mmeya  In  the  treasury  of  a 


municipal  corporation.  Assnmlng,  Ubwerer. 
tbat  the  leglslataire  may  appropriate  tbe 
funds  in  the  state  treasury  for  any  public 
puipose^  It  does  not  f<dlow  that  It  has  tbe 
same  power  over  municipal  funds.  While 
the  funds  in  a  municipal  treasury  are  in  a 
cwtiUn  sense  public,  they  are  so  only  for  the 
limited  pnUlc  wblcb  has  contributed  them, 
but  not  for  the  entire  state,  and  the  power  of 
tbe  leglslatnie  over  these  funds  la  not  co-ex- 
tenalTe  with  its  power  orer  tbe  state  funds, 
but  Is  limited  by  certain  provisions  of  tbe  coo- 
Btltutlon. 

We  are  not  aware  that  It  baa  ever  been 
held,  and  counsd  for  appellant  has  not  cited 
us  to  any  anthori^  In  support  of  the  prep- 
osition, tbat  the  le^slature  has  power  to  ap- 
propriate the  funds  of  a  munldpality  to  the 
discbaige  of  an  obligation  against  the  entire 
state,  or  to  direct  tbe  payment  of  such  funds 
for  any  other  purpose  than  pertains  to  the 
municipality  Itself.  Mr.  Cooley,  in  his  trea- 
tise on  Taxation,  lays  down  the  rule  in  the 
following  language:  "All  the  property  of  a 
municipal  corporation  may  be  assumed  to 
come  from  taxation.  It  is  public  property, 
but  public  for  tbe  purposes  of  the  municipal- 
ly, and  not  for -purposes  of  tbe  state.  If, 
In  fact,  it  has  been  raised  for  special  pur- 
poses, under  state  authority,  tne  state  may 
compel  its  proper  application.  Tbe  state 
must  have  a  power  of  direction  also  in  cases 
where  municipal  powers  are  so  modified  as 
to  preclude  the  contemplated  purpose  being 
followed;  but  It  Is  believed  to  be  an  nnsound 
doctrine  tbat  the  legislature  of  tbe  state  may, 
for  that  reason,  or  any  other,  apply  It  to 
stete  uses,  or  even  to  local  uses,  against  tbe 
consent  of  the  iieople  concerned."  See,  also, 
Cooley,  C<mst  Llm.  (Gth  Ed.)  p.  283  et  aeq.; 
Dill.  Mnn.  Corp.  |  7tf.  It  was  never  held  un- 
der the  former  constitution  of  this  state  that 
tbe  legislature  bad  unlimited  control  of  the 
moneys  in  a  municipal  treasnry,  or  tbat  It 
could  direct  their  appropriation  to  other  than 
municipal  purposes.  Certainly,  It  was  never 
contended  tbat  the  legislature  could  cause 
such  funds  to  be  transferred  to  the  state 
treasury  and  be  made  a  part  of  the  state 
funds;  and  there  can  be  no  distinction  In 
principle  between  such  power  and  tbe  power 
to  direct  tbelr  payment  for  a  state  obligation 
or  purpose.  In  Blandlng  v.  Burr,  13  Cal.  351, 
It  was  said:  "The  power  of  appropriation 
which  the  legislature  can  exercise  over  the 
revenues  of  tbe  state  for  any  purpose  which 
It  may  regard  as  calculated  to  promote  the 
public  good,  It  can  exercise  over  the  revenues 
of  a  county,  city,  or  town  for  any  purpose 
connected  wltb  their  present  or  past  condi- 
tion, except  as  such  revenues  may  by  tbe 
law  creating  them  be  devoted  to  special  pur- 
poses." In  Slnton  v.  Asbbury,  41  Gal.  525, 
tbe  act  was  upheld  upon  the  ground  that  the 
purpose  for  which  the  money  was  to  be  paid 
was  a  municipal  purpose,  and  tbe  further 
gronnd  that  "the  legislature  has  the  consti- 
tutional power  to  direct  and  control  the  af- 
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fairs  and  property  of  a  municipal  corpora- 
tion for  municipal  parposeii,  provided  it  does 
not  Impair  the  obligation  of  a  contract,  and, 
by  appropriate  legislation,  may  so  control  its 
affairs  as  ultimately  to  compd  it  out  of  the 
funds  in  Its  treasury,  or  taxation  to  be  Im- 
posed for  that  purpose,  to  pay  a  demand, 
when  properly  established,  which  in  good 
conscience  it  ought  to  pay,  even  though  there 
be  no  legal  llabitity  to  pay  It;"  and,  in  giving 
the  opinion  of  the  court,  Mr.  Justice  Crockett 
said:  "I  am  not  aware  that  any  case  has 
gone  so  far  as  to  bold  that  the  legislature  may 
devote  the  funds  of  a  municipal  corporation 
to  purposes  confessedly  private,  and  having 
DO  relation  to  municipal  affairs."  The  stat- 
ute involved  in  Grelghton  t.  Bfanson,  42  CaL 
44(i,  was  sustained  upon  the  principle  that: 
"Where  an  individual  has  no  legal  claim 
Id  the  sense  of  being  capable  of  an  enforce- 
ment by  Judicial  proceedings  against  a  mu- 
nicipal government,  he  has,  nevertheless,  in 
equity  and  Justice,  In  the  larger  sense  of  those 
terms,  a  right  to  indemnity  and  compensation 
out  of  the  public  treasury."  The  principle 
b;  which  these  cases  were  governed  was  ful- 
ly illustrated  in  Hoagland  v.  Sacramento,  52 
Cal.  142,  where  the  converse  rule  was  en- 
forced, and  It  was  held  that  the  legislature 
could  not  compel  a  city  to  pay  a  claim  made 
against  It  for  which  it  was  under  no  moral 
or  equitable  obligation;  saying:  "While  the 
legldative  power  may,  as  It  frequently  does, 
Interpose  to  furnish  a  remedy  or  remove  an 
Impediment  which  prevents  the  enforcement 
of  a  legal  or  equltatde  right  or  duty  already 
existing,  it  cannot,  even  against  a  mtmlcipal 
corporation,  create  a  claim  without  the  con- 
sent of  those  who  are  to  be  taxed  with  Its 
payment.  Such  a  procedure,  while  taking  on 
the  form  of  a  statutory  enactment,  would 
amount  to  mere  spoliation." 

Tlie  power  of  the  legislature  to  appropri- 
ate any  of  the  public  moneys  in  the  state 
treasury,  or  to  direct  the  appropriation  of 
the  public  moneys  of  a  municipality,  In  cas- 
es like  the  foregoing,  was  taken  away  by 
the  present  constitution,!  and  it  can  now 
make  no  appropriation  of  public  moneys  for 
which  there  Is  no  enforceable  claim,  or 
upon  a  claim  which  exists  merely  by  rea- 
son of  some  moral  or  equitable  obligation, 
which  the  mind  of  a  generous,  or  even  a  Just, 
individual,  dealing  with  his  own  moneys, 
might  prompt  him  to  recognize  as  worthy  of 
some  reward.  Conlln  v.  Board,  99  Cal.  17, 
33  Pac.  T5S.  It  was  held  in  this  case  that 
ttie  legislature  holds  the  public  moneys  In 
trust  for  public  purposes,  and  under  this 
limitation  of  the  constitution  can  make  no 
disposal  of  these  funds  except  In  accordance 
with  such  purposes;  that  It  lias  no  authority 
to  appropriate  public  moneys  for  purposes 


1  Coast,  art.  4,  S  81,  provides  that  the  legls- 
Isture  shsll  not  have  power  to  make  any  aft, 
or  authorize  the  mailing  of  any  gift,  of  public 
money  to  any  individual,  municipal  or  other 
corporation. 


for  which  there  Is  no  legal  or  equitable  ob- 
ligation, and  can  no  more  direct  a  munic- 
ipality to  make  a  gift  of  the  public  moneys 
In  its  treasury  than  could  the  municipality 
without  such  direction.  As,  therefore,  the 
legislature  Is  precluded  from  directing  a 
gift  of  municipal  funds,  and  as  any  appro- 
priation of  moneys  for  which  there  is  not 
a  legal  and  enforceable  claim  falls  within 
the  meaning  of  this  term  as  used  In  the 
constitution,  It  follows  that,  even  if  It  be 
conceded  that  the  legislature  has  any  control 
over  municipal  funds,  the  only  circumstan- 
ces under  which  It  could  direct  their  pay- 
ment would  be  tor  some  municipal  purpose, 
or  In  satisfaction  of  some  valid  claim 
against  a  municipality.  It  must,  therefore, 
be  assumed,  for  the  purpose  of  sustaining 
the  validity  of  the  act  In  question,  that  the 
legislature  directed  the  money  to  be  paid 
4o  the  appellant  la  satisfaction  of  some  ob- 
ligation of  the  mnnlclpallty.  Such  a  stat- 
ute would,  however,  be  in  direct  violation  of 
the  constitutional  limitations  upon  the  power 
of  the  legislature.  Section  25  of  article  4  of 
the  constitution  declares  that  the  legislature 
shall  not  pass  any  special  or  local  law  regu- 
lating county  and  township  business,  or  pre- 
scribing the  powers  and  duties  of  officers  in 
cities  and  counties,  or  In  any  case  where  a 
general  law  can  be  made  applicable.  The 
act  in  question  is  both  special  and  locaL  It 
Is  special  In  that  It  is  applicable  to  a  single 
individual  and  to  a  single  transaction.  It 
Is  local  in  that  by  Its  terms  it  is  applicable 
to  only  one  place,  viz.  San  Francisco.  That 
it  is  an  attempt  to  regulate  the  business  of 
San  Francisco  is  equally  apparent  To  "reg- 
tilate,"  as  here  used,— a  word  derived  from 
the  Latin  word  "rego,"  signifying  to  guide 
or  direct,  through  the  noun  "regula,"  a  rule, 
—is  to  prescribe  a  rule  for  acting,  to  direct 
the  mode  in  which  a  transaction  shall  be 
conducted.  The  act  in  question  directs  the 
mode  in  which  the  money  named  therein 
shall  be  transferred  from  the  city  treasury 
to  appellant  It  prescribes  the  exact  amount 
to  be  paid,  directs  the  board  of  supervisors 
to  order  it  paid  to  the  appellant  and  the 
auditor  to  audit  and  the  treasurer  to  pay 
his  demand  for  this  amount  of  money.  As 
the  public  moneys  can  be  transferred  from 
the  treasury  to  an  Individual  only  in  connec- 
tion with  some  public  transaction,  and  for 
some  public  purpose,  such  transfer  Is  of  ne- 
cessity a  part  of  the  public  business,  and  a 
law  prescribing  the  mode  by  which  the 
transfer  may  be  effected  Is  a  law  regulating 
such  business.  It  Is  none  the  less  a  regu- 
lation of  business  because  It  is  limited  to  a 
single  transaction.  It  Is  as  much  a  regula- 
tion of  business  to  prescribe  the  mode  in 
which  a  single  transaction  shall  be  conduct- 
ed as  to  prescribe  a  rule  for  conducting  all 
transactions.  If  the  legislature  can  direct 
this  payment  to  the  appellant,  it  can  also 
direct  the  payment  of  every  claim  against 
the  municipality,  and  upon  the  aame  prin- 


Digitized  by 


282 


46  PACIFIO 


BBPORTKB. 


(Oil 


«lple  can  direct  tlie  payment  of  any  claim 
agalnat  every  moniclpal  body  In  the  atate. 
Tbat  this  would  be  a  r^pilatlon  of  munici- 
pal buslneM  thronffhoot  tbe  state  cannot  be 
4)enled,  and  that  each  of  tbe  acta  authoris- 
ing payment  would  be  a  part  of  inch  regu- 
lation and  In  contrarentlon  of  the  consti- 
tution iB  equally  apparent.  A  law  limited  to 
a  single  transaction  la  as  much  within  the 
constitutional  limitation  upon  the  power  «f 
the  legislature  as  woo  Id  be  a  law  appUcabte 
to  more  than  ooe  transaction,  and  a  rule 
which  woold  uphold  a  law  limited  to  a  sin- 
gle transaction  wonld  necessitate  the  up- 
holding of  a  law  whlcb  embraced  any  num- 
ber of  transactions  le«8  than  tbe  entire  busi- 
ness of  tbe  manlclpallty.  A  similar  ques- 
tion was  presented  In  WiUlaxne  t.  Bldleman, 
7  Nev,  68.  The  constitution  of  Nerada  con- 
tained the  some  provision  on  this  subject  as 
to  -contained  In  the  constltatlon  of  this  statef 
and  an  act  was  passed  by  tbe  legtslatnre 
directing  the  county  of  Lander  to  pay  a  cer- 
tain claim.  It  was^held  that  tbe  act  was 
within  the  constitutional  provision,  awd  to 
the  contention  of  counsel  tbat,  as  the  act 
was  limited  to  a  special  case,  It  was  not  a 
regulation  of  business  wlttiln  the  meaning 
«f  the  constitution,  the  court  said:  "We 
think  thta  statute  to  clearly  a  regutotion  of 
business.  Any  law  prescribing  a  rule  to 
govern  business,  or  an  order  or  direction 
for  its  management,  la  a  regulation  of  that 
business,  whether  It  be  a  limited  and  tem- 
porary law.  Intended  to  secure  a  particular 
end  or  object,  or  a  general  and  permanent 
tow,  according  to  the  provisions  of  which 
all  county  affairs  are  to  be  conducted."  See, 
also,  Montgomery  v.  Com.,  91  Pa.  St.  125. 
Whether  the  ctolm  of  tbe  appellant  for 
which  payment  Is  directed  is  liquidated  or 
nnllquldated  1«  Immaterial.  If  It  Is  unliqui- 
dated, the  legislature  Is  not  authorised  to  de- 
termine the  amount,  and  direct  its  payment 
against  the  will  or  without  the  consent  of 
tbe  city.  Such  an  act  would  be  to  except 
the  appellant  from  the  general  law  requiring 
a  judicial  determination  of  his  claim  before 
he  could  demand  Its  payment  If  It  be  as- 
sumed tbat  the  payment  Is  to  be  made  for 
a  public  purpose,  and  In  satisfaction  of  a 
claim  tbat  has  been  judicially  determined 
to  be  a  valid  claim  In  favor  of  the  plaintiff 
and  against  the  city,  the  act  Is  none  the 
less  a  regulation  of  the  business  of  San 
Francisco,  and  a  special  law  exempting  tbe 
plaintiff  from  tbe  general  tow  requiring  all 
claimants  against  the  city  to  enforce  their 
ctolms  by  proceedings  In  the  courts  of  the 
etate.  The  act,  moreover,  prescribes  the  du- 
ties of  the  several  officers  named  therein, 
and  Imposes  upon  them  duties  different 
from  those  which  they  are  required  to  per- 
form in  all  other  Instances  In  which  the  pub- 
lic money  Is  to  be  paid.  In  all  other  cases 
the  board  of  supervisors  are  prohibited  from 
ordering  tbe  payment  of  any  claim,  and  the 
Aiulltor  from  approving,  and  the  treasurer 


from  paying,  the  same,  unless  presented  io 
a  particular  form,  and  tbe  auditor  bef<H%  ap- 
proving, and  the  treasurer  before  paying, 
any  claim,  are  required  to  examine  Into  Its 
validity,  and  to  satisfy  themselves  whether 
the  same  to  a  valid  charge  against  the  cilj 
and  county.  But  by  the  act  In  question 
these  provisions  of  tbe  general  law  applica- 
ble to  all  other  ctolmants  are  dispensed  with, 
and  tbe  l^slature  has  peremptorily  direct- 
ed these  officers  to  audit  aMd  pay  the  claim 
without  any  such  examination,  and  Irrespec- 
tive of  the  result  of  whatever  ezamlnadon 
they  may  make.  Tbe  act  tbns  prescribes 
a  special  rule  for  the  dnttes  of  tlnae  affleen 
In  this  case,  and  takea  from  them  the  rigbt 
•f  acting  In  accordance  with  the  general  mle 
prescribed  for  all  other  paymsMs  ot  money. 
The  judgment  is  affirmed. 

We  concur:  OABOUTTB,  J.;  VAN  FLBBT, 

J. 


PEOPLB  V.  TALLHADOB.    (Cr.  tSS.) 
(Si^reme  Oowt  of  Callfomto.    Oct  8. 1886.) 

OaiMlSAL  la&W— NsW  TBUb— NsWLT-OlSOOVBaSD 

BVIDB2fCB. 

On  trial  fw  theft,  an  acoomplioe  testified 
to  detail  to  the  stealing  by  hlmBelf  and  defend- 
snt.  There  was  other  testimony  to  connect  de- 
fendant «itb  the  crime.  Un  a  motion  Cor  new 
trial,  defendant  filed  an  affidavit  of  tbe  accom- 
plice stating  that  the  testimoDy  be  gave  on  Uw 
trial  waa  willfolly  false,  that  he  bad  sworn 
falsely  at  tbe  suKcesttun  of  ttie  district  atlom^ 
and  depn^  sherilf^  that  tbe  deputy  promised  him 
that  he  woald  give  bim  $200,  and  that  such  dep- 
uty had  refused  to  pay  bim  the  money.  Sua 
statements  were  dented  by  the  deputy  and  the 
district  attorney,  by  affidavits.  i/eW,  that  tbe 
denial  of  the  motku  was  not  an  abuse  of  discre- 
tion. 

Department  2.  Appeal  from  superior  court, 
Tulare  county;  Wbeaton  A.  Gray,  Judge. 

Walter  Tallmadge  was  convicted  of  the  Ur- 
ceny  of  hogs,  and  appeato  from  tbe  judgment, 
and  from  an  order  denying  a  new  trlaL  Af- 
firmed. 

Power  &  Alford  and  Forrest  L.  Alfbrd,  for 
appellant  Atty.  Qea.  Wlti^gntM,  tor  ttw  Feo- 
I^e. 

McFARLAND,  J.  Tbe  appellant  waa  char 
ged  with  the  larceny  of  a  number  of  bogs,  the 
property  of  one  Bertcb,  and  was  convicted  cf 
grand  larceny.  He  moved  for  a  new  trial,  and 
the  motion  was  denied;  and  from  the  Judg- 
ment and  tbe  order  denying  a  new  trial  he  ap- 
pealed. 

The  only  point  pressed  by  appellant  to  that 
the  court  erred  in  not  granting  a  new  trial 
upon  the  ground  of  newly-dlacovered  evidence. 
One  Harry  Lynde  was  a  principal  witness 
against  the  appelant,  and  was,  according  to 
bis  testimony,  an  accomplice.  He  testified 
that  on  or  about  the  16th  of  November,  at  9 
or  10  o'clock  at  night,  he.  In  company  with 
the  BHieUant,  visited  the  randi  of  said  Bertdi. 
and  drove  out  at  the  ftold  21  or  22  tuagt,  mad 
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tank  Oem  »  few  utiles  to  a  place  wb«e  tbeiy 
we  eormled  tbat  nl^;  tliat  the  next  niglit 
Ib^  drovtt  ttaem  to  a  place  called  ^'ArmoDa," 
seaebiiiK  the  bitter  plaee  about  8  or  4  o'cloek 
Id  the  DKHnlBg,  where  the  hogs  were  comUed; 
that  on  Snndiv  momliis  they  loaded  Oiem  Into 
two  wagon  belong  lag  to  the  appellant,  from 
which  place  thegr  were  hauled  In  aald  wagona 
to  rarloua  placea  thronsfaout  the  ooaatry,  and 
aoU.  There  was  a  great  deal  of  other  testi- 
moaj  tending  to  connect  the  antellant  with 
the  faneaiy  at  said  bogs,  and  corrobotatlre  of 
Oe  teattanony  of  lald  Ljnde.  It  was  prorai 
hr  other  wltneases  that  appellant  boU  portions 
«f  the  bogs  at  Tarloas  places,  and  he  admits 
that  he  did  so  sen  them,— his  explanatloo  be- 
tag  that  be  was  hh«d  by  the  said  Lynde  to 
haul  nld  hogs  from  Armona;  Qa\  he  did  not 
knew,  or  bare  any  reason  to  beUeve,  that  they 
were  stolen;  and  that  after  be  left  Armma, 
and  before  be  sold  any  at  the  bogs,  be  pur- 
ehaoed  the  same  from  tbe  said  Lynde,  glTlng 
hfaD  a  certain  sum  of  sMMiey,  and  agreeing  to 
pay  the  balance  at  a  fntnre  time.  On  the  mo- 
tion for  a  new  trial  there  was  presented  an 
■ffldaTit  made  by  the  sold  Ijyade.  In  wblch  be 
testlfled  that  tbe  testimony  which  he  had  given 
m  the  trial  against  appellant  was  willfully 
tUae;  tbat  aroellant  did  not  participate  in  Oe 
larceny  of  the  bc«B,  and  did  not  know  that 
Oey  had  been  stolen;  and  tiiat  he  (Lynde)  and 
another  person  called  Epperson  had  commit- 
ted tbe  larceny.  He  gave  as  the  reason  for 
swearing  falsely  at  the  trial  tbat  the  district 
attorney  and  the  deputy  sherlflT  bad  told  him 
that  they  disliked  Tallmadge,  and  that  U  he 
(Ijvde)  would  stand  In  and  be4»  to  cuiTtct 
blm,  1^  swearing  that  ^Rallmadge  was  with 
bbu  and  helped  steal  the  hogs,  the  charges 
agalnat  I^mde  would  be  dismissed;  and,  fur- 
ther, tiiat  tbe  deputy  sheriff  inomlsed  him 
that  he  would  also  glre  him,  if  he  would  so 
testis,  $200^  and  tbat  since  then  tbe  said  dep- 
nty  sheriff  had  refused  to  pay  him  tbe  said 
aom  of  money,  or  any  part  tbere<tf.  These 
Btatements  as  to  the  district  attorney  and  tbe 
deputy  sheriff  were  entlrdy  denied  by  aald 
deputy  sheriff  and  district  attorney.  In  alB- 
davlts  filed  <m  tbe  motion. 

Afvlicatbnis  on  the  ground  of  newly-dls- 
eorered  evidence  are  addressed  to  tbe  discre- 
ttoD  of  the  trial  court,  and  Its  actlw  wfll  not 
be  set  aalde,  except  for  an  abase  of  such  dis- 
cretion, and  tbe  presumption  Is  tbat  the  dls- 
eretkm  was  properly  exerdsed;  and  It  baa 
been  repeatedly  held  by  this  court  tbat  such 
appUcatlooa  are  to  be  regarded  with  disfavor. 
H^ne,  New  Trial  &  App.  par.  87,  and  cases 
flme  died;  l^eosSa  v.  Snttmi,  73  CaL  243,  15 
Pac  86;  People  v.  Frennan,  82  Cal.  859,  28 
Foe.  281.  It  cannot  be  said  that,  as  a  mattor 
of  taiw»  a  new  trial  sbonld  be  granted  when- 
ever an  Important  witness  against  tbe  defend- 
ant shall  make  an  sflMavlt  that  he  committed 
peiJuiT  In  bis  tastlnumy.   if  that  wen  so. 


justice  would  be  defeated  hi  mai^  grave  coses. 
Notwithstanding  such  an  affidavit,  the  appel- 
late court  wffl  rest  largely  i^on  the  dlscretlfla 
4tf  the  judge  who  heard  the  trial,  and  wiU  not 
disturb  Us  ruling  ucept  In  elear  oases  of 
abuse  of  discretion.  The  strongest  case  In 
favor  <tf  appellant's  contention  Is  tbat  of  Mann 
V.  State,  41  Tex.  812.  In  that  case  tbe  appel- 
lant was  convicted  of  rape  upon  tbe  pei-son 
of  a  young  girl,  and  without  her  testimony 
there  was  no  shadow  of  a  case  against  tbe 
appellant.  In  her  tesUmony  at  the  trial  she 
first  said  that  tbe  appellant  was  bmocent,  but, 
being  examined  by  direct  questions,  she  final- 
ly made  statements  tending  to  show  the  ap- 
peUant's  guilt  Afterwards,  upon  a  motion  f«r 
a  new  trial,  abe  made  oath  that  her  first  state- 
mente  when  <m  the  stand  were  true,  and  that 
she  did  not  fully  understand  tbe  bearing  of  the 
quratlons  which  she  afterwards  answered,  and 
that  her  answers  to  those  questltHU  were  not 
true.  Upon  appeal  tho  supreme  court  bdd 
that  tbe  motion  for  a  wmsult  ought  to  have 
been  granted.  But  Its  ruling  rested  upon  a 
consideration  of  all  the  ctrcumatances  In  the 
case,  and  the  court  stfd:  ^'Looking  at  the 
mtlre  case,  Indudtaig  tbe  sffldavitt.  It  Is  onr 
oplnlMi  that  the  guilt  of  the  appellant  was 
left  too  uncertain,  and  the  character  of  tbe 
evidence  agalkst  him  appeared  too  frail  and 
vnrrilable,  to  Justly  the  court  in  refusing  blm 
another  trial.**  There  the  ruling  of  the  ap- 
pellate court  was  not  based  upon  tbe  men 
(hct  that  a  witness  hod  afterwards  testified  to 
perjury  at  the  trial.  In  'fact,  there  wss  tno 
perjury,  but  a  mistake,  and  the  teatlmooy  ot 
a  witness  tbat  he  was  mistaken  Is  certainly 
entitled  to  more  ccmslderatlon  than  a  state- 
ment that  be  committed  absolute  perjury. 
The  court  made  Its  ruling  after  "looking  at  the 
entire  case,"  and  we  have  no  doubt  that  a  case 
might  arise  wh««  an  Important  witness  bad 
afterwards  testified  to  having  committed  ptas 
jury,  in  which  this  court  would  hold,  looking 
St  the  whole  case,  that  a  new  trial  ought  to 
have  been  granted.  But  we  do  not  think  the 
circumstances  ttf  tUs  case  call  for  such  ruling. 
The  case  at  bar  Is  very  similar  to  tbat  of  Pe(H 
pie  T.  McGutre,  2  Hun,  268.  In  that  case  tbe 
conrt,  apeaklDg  of  a  witness  who  afterwards 
made  i^davtt  that  he  hod  committed  perjury 
at  the  trial,  said:  "Tbe  affidavit  of  such  a 
person  Is  not  entitled  to  so  much  weight  as 
to  justify  the  conclusion  thst  the  evidence  giv- 
en by  him,  and  which  the  jury  may  have  re- 
garded as  credible  snd  reliable,  was  corruptly 
and  willfully  false.  Tbe  condusion  of  tbe  jury 
would  rather  wartant  the  presumption  that  his 
testloMHiy  was  truthful,  and  his  afildavit  fhlse." 
Upon  the  whole,  we  do  not  see  any  reason  for 
disturbing  tbe  discretion  o(  the  court  below. 
The  judgment  and  order  appealed  tzom  are  af- 
firmed. 

Ws  concur:   TBMPIJD.  J.;  HBNSHAW,  J. 
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FBOFLB  T.  OnUMmaiB.    (Or.  1B8.) 
(SapreuM  Ooort  o<  California.    Oct  9,  1896.) 
False  Frbtbnsbb— OBTAiinHe  Limd  Tubbbt. 

Under  Pen.  Code,  S  632,  proTidlnf  that  any 
person  obtaining  "money  or  property"  by  false 
pretenses  is  punishable  to  the  same  extent  as 
for  larceny,  m  person  w  obtaining  land  Is  not 
ponisbable. 

Department  1.  Appeal  from  Eniperior  court, 
city  and  county  of  San  Frandeco;  George  U. 
Babrs,  Judge. 

Jamea  H.  Cummings  was  accnsed  of  ob- 
taining property  by  false  pretenses.  A  de- 
mnrrer  was  sustained  to  the  Information,  and 
the  state  appeals.  Affirmed. 

Atty.  Gen,  Fitzgerald,  for  ttae  People.  BL 
M.  Morgan  and  A.  J.  Uorganstem,  for  re- 
•ponduit. 

VAN  FLEET,  J.  Defendant  was  accused 
Infonnatton  <tf  tbe  crime  of  obtaining 
property  by  false  pretenses,  nnder  section  532 
of  the  Penal  Code,  tbe  property  charged  to 
have  been  obtained  being  deectlbed  as  two 
certain  parcels  of  land.  He  demnrred  to  the 
Information  as  not  stating  an  ofFense.  The 
demurrer  was  sustained,  and  the  people  ap- 
peal, the  sole  question  being  whether  land  Is 
Buch  property  as  to  be  the  subject  of  the  of- 
fense Bought  to  be  charged.  We  think  ttae 
demurrer  was  properly  sustained.  Looking 
at  tbe  history  of  the  offense,  and  the  evil 
which  It  haa  always  beat  deigned  to  correct, 
and  regarding  as  we  must  tbe  contemporary 
construction  given  to  statutes  of  like  purpose 
and  effect  both  in  England  and  the  United 
Stat^  we  are  satisfied  that  the  provision  of 
the  Code  was  not  designed  to  Include  an  in- 
Btance  of  defrauding  another  of  real  estate, 
and  consequently  that  the  Information  did  not 
charge  an  offense  thereunder.  The  lan- 
guage of  the  Code  defining  the  offense  is: 
"Ehrery  person  who  knowingly  and  designed- 
ly by  false  or  fraudulent  representation  or 
iwetenBes  defranda  any  other  person  of  mon- 
Siy  or  property,  or  who  causes  or  procures 
others  to  report  falsdy  of  his  wealth  or  mer- 
omtlle  character,  and  by  thus  Imposing  up- 
on any  person  obtains  credit,  and  thereby 
fraudulently  gets  Into  possession  of  mon^ 
or  property,  Is  punishable  In  the  sanle  man- 
ner and  to  the  same  extent  as  for  larceny  of 
the  money  or  property  so  obtained."  Similar 
provisions,  varying  slightly  In  verbiage,  but 
having  a  common  purpose  are  to  be  found 
in  the  statuta  of  every  stat^  of  the  Union, 
so  far  aa  our  Invratigatlon  extends,  and  like 
their  Bngllsli  prototypes,  the  earliest  of 
wUch  is  80  Geo.  IL  c.  24,  |  1,  are  tbe  out* 
growth  and  expansion  of  the  old  offense  of 
"cheats"  or  "cheating,"  as  It  existed  at  the 
early  comtnon  law  proper,  and  later  under 
the  statute  of  88  Hen.  YIII.  H  1.  2,  "which." 
aa  suggested  by  Ur.  Blsht^  'Is  common  law 
with  us."  These  later  statute  have  been 
enacted,  Mr.  Blahop  tells  us,  "to  supidy  de- 
fects In  the  earUer  law,  which,  aa  trade  in- 


creased, was  plainly  seen  not  to  go  far  enough 
Id  the  protection  of  fair  dealing  against  knav- 
ery." 2  Blsb.  New  Cr.  Law,  S  410.  Cheating 
at  common  law  was  a  fraud  perpetrated  by 
means  of  a  false  symbol  or  token,  such  as 
selling  goods  by  false  weights  or  measures, 
or  other  like  act  or  thing  of  a  character  cal- 
culated to  deceive  and  defraud  the  public  or 
ttae  Individual  to  their  pecuniary  injury,  and 
against  which  ordinary  prudence  could  not 
guard.  The  Inadequacy  of  this  offense  to 
meet  the  demands  of  advancing  methods  of 
trade  arose  in  part  from  the  fact  that  it  did 
not  embrace  any  act  or  thing  accomidished 
without  the  aid  of  some  false  token.  Mere 
spoken  lies  or  misrepresentations,  or  verbal 
perversions  of  the  truth,  of  whatsoever  na- 
ture, employed  to  defraud,  did  not  constitute 
the  offense;  and  it  was  In  part  to  remedy  this 
defect  or  omission  that  ttae  statutes  creating 
ttae  offense  of  false  pretenses  were  enacted, 
and  which,  by  reason  of  their  wider  compre- 
benslon  of  the  arts  and  methods  of  cheating, 
have  largely  superseded  tbe  common-law  of- 
fense. 2  Blsb.  New  Cr.  Law,  H  143-14S;  1 
BIsh.  New  Or.  Law,  i  671. 

In  their  origin,  both  the  common-law  and 
statutory  offense  Were  undoubtedly  design- 
ed and  aimed  solely  at  protecting  personal 
property,  and  In  aid  of  the  laws  against  lar- 
ceny and  theft  Indeed,  they  appear  to  have 
sprung  into  being  larg^  by  reason  of  cer- 
tain defects  In  tbe  application  of  tbe  laws 
against  larceny.  Among  the  reasons  stated 
in  ttae  statute  (88  Ben.  VIII.)  for  enlarging 
ttae  ofFense  of  clieating  are  that  "many  light 
and  evU-dlsposed  persons,  not  minding  to  get 
their  living  by  truth,  &c,  but  compassing 
and  devising  daily  how  they  may  unlavrfolly 
obtain  and  get  Into  their  bands  and  posses- 
slon  goods,  chattels  and  jewels  of  other  per- 
sons for  ttae  maintenance  of  their  unthrifty 
living;  and  also  knowing  that  if  they  came 
to  any  of  the  same  goods,  chattels  and  ]ew^ 
by  stealth,  then  they,  being  thereof  lawfully 
convicted,  &.c.,  shall  die  therefore,— have  now 
of  late  falsely  and  deceitfully  contrived,  de- 
vised, and  Imagined  privy  tokens  and  coun- 
terfeit letters  in  other  men's  names,  unto  di- 
vers [>ersons  their  special  friends  and  nc' 
qnalntances,  for  the  obtaining  of  money, 
goodB,  chattels,  and  jewels  of  the  same  per- 
sons, their  friends  and  acquaintances;  by 
color  whereof  tbe  said  light  and  evil-disposed 
persons  have  deceitfully  and  unlawfully  ob- 
tained and  gotten  great  substance  of  money, 
goods,  chattels,  and  Jewels  into  their  hands 
and  possession,  contrary  to  right  and  con- 
science," etc.;  and  in  one  of  tbe  early  stat- 
utes rdatlng  to  false  pretenses  It  Is  re<Uted 
that  whereas  "a  failure  of  justice  fi^qoently 
arises  from  the  subtle  distinctions  between 
larcMiy  and  fraud,"  etc.,— one  of  whlcb  dls- 
tlnctloiui  being  that  when  property  was  ob- 
tained by  ctmsent  of  the  owner.  Intending  to 
part  with  the  title,  although  by  the  gromest 
fraud,  It  would  not  oonBtHnt»  larceny.  And 
the  offense  of  fUae  pretrauKs,  under  the  Bog- 
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Ufih  Btatntes,  has  always  been  constrned  u 
largely  analogous  to,  and  cloeely  bordering 
apon,  tbat  of  larceny,  and  as  applying  only 
to  personal  property,  which  was  capable  of 
manual  delivery,  and  the  subject  of  the  latter 
offense,  and  has  always  been  punishable  In 
much  the  same  manner  as  larceny.  Real 
property  under  the  English  law  was  n&ver 
the  subject  of  the  offense  either  of  cheating 
or  of  false  pretenses.  Being  incapable  of 
larcenons  asportation,  It  was  not  regarded  as 
requiring  at  the  hands  of  the  criminal  law 
the  same  protection  as  personalty.  Since  it 
could  not  be  carried  away  and  dissipated  like 
chatty  although  a  man  might  be  deprived 
of  his  landed  estate  by  means  of  fraudulent 
practices  and  devices,  yet  the  property  was 
bound  to  remain  stationary,  and  accessible  to 
the  reach  of  the  law,  and  he  was  relegated  to 
the  civil  courts  for  his  redress  of  the  wrong. 

Our  American  statutes  upon  the  subject 
have  all  followed  more  or  less  closely  those 
of  England.  As  indicated,  there  are  slight 
diCFerencee  in  language,  but  In  substantive 
purpose  and  effect  they  are  the  same.  Some, 
Instead  of  employing  the  speciflc  tennlnol- 
ogy  of  the  English  statutes  in  designating 
the  character  of  the  property  made  the  sub- 
ject of  the  offense,  have  nsed  more  general 
and  perhaps  mare  comprehensive  terms,  such, 
for  Instance,  as  those  found  in  the  provision 
of  oup  Code  above  quoted.  In  their  Int^* 
pretatlon,  however,  of  the  purpose  and  effect 
of  tbese  statntes,  the  American  courts,  by 
reason,  no  donbt,  of  the  origin  of  the  offense, 
and  in  obedlokce  to  a  well-established  rule 
of  statutory  construction,  have  closely  fol- 
lowed In  a  general  way  that  of  the  English 
cooTta;  and  the  Btatntes  of  the  various  states, 
however  general  their  terms,  have  been  uni- 
formly hdd  to  apply  only  to  personal  prop- 
erty. In  one  case  from  Indiana  (State  v. 
Snyder,  86  Ind.  30^  this  role  seems  to  have 
been  relaxed  to  the  extent  of  holding  tbat  the 
frandolent  obtaining  of  board  and  lodging  by 
false  pretenses  was  within  the  statnte.  But 
In  Wisconsin  It  was  held  that  such  an  act 
was  not  within  the  law.  State  v.  Black,  75 
Wis.  490,  44  N.  W.  636.  The  language  of  the 
Wisconsin  statute  was  quite  as  general  as 
our  Code  provision,  reading,  "Any  money, 
goods,  wares,  merchandise  or  other  proper- 
fy";  and  It  was  contended,  as  by  the  attor- 
ney general  it  is  nr^ed  here,  that  this  lan- 
guage was  snfflclently  comprehensive  to  in- 
clude any  property.  But  It  is  there  said: 
'The  word  'property'  Is  In  many  cases  eon- 
Btrned  to  include  *thlngs  In  action,  and  evi- 
dences of  debt*  Rev.  St.  S  4972,  subsecs.  S, 
4.  But  the  words  'other  property,'  in  the 
statnte  quoted,  must,  under  the  familiar  rule, 
*Noscltur  a  soclis,'  be  limited  to  such  identical 
classes  of  pro[>erty  as  are  therein  previously 
enumerated;  that  is  to  say,  'money,  goods, 
wares,  merchandise  and  other  property*  of 
that  description."  The  Indiana  case  above 
cited  takes  the  widest  departure  from  the 
orlglDal  MOpe  of  the  ofEense  tbat  has  come  I 


under  onr  obserration.  In  no  case,  so  far  as 
an  extended  research  discloses,  has  the  of- 
fense ever  been  held  to  Include  transactions 
In  land  or  real  estate.  In  fact,  bnt  two  In- 
stances are  dted  in  which  this  claim  has 
heretofore  been  made,  and  in  both  It  was 
overruled.  The  first  was  in  State  v.  Bur- 
rows, 11  Ired.  477,  where  It  is  said:  "There 
are  three  fatal  objections  to  the  Indictment: 
(1)  Land  Is  not  Included  within  the  operation 
of  the  statute.  It  Is  true,  the  words  are  very 
general:  'Money,  goods,  property  or  other 
things  of  value,'  'or  any  bank  note,  check  or 
order  for  the  payment  of  money,  etc'  But 
they  must  be  construed  with  reference  to  the 
nitture  of  the  offense,  the  mischief  intended 
to  t>e  guarded  against,  and  the  particular 
terms  used  In  connection  with  the  general 
terms.  Larceny  at  common  law  was  confin- 
ed to  'goods  and  chattels.'  It  did  not  extend 
to  land,  because  land  conld  not  be  feloniously 
taken  and  carried  away,  except  Insignificant 
parcels  thereof,  and  there  was  no  mischief 
complained  of  In  that  regard."  And,  refei^ 
ring  to  the  fact  that  the  punishment  for  the 
ottenae  was  the  same  as  that  for  larceny.  It 
Is  further  said:  "Thns.  we  are  furnished 
with  a  key  whereby  to  unlock  the  meaning  of 
the  statnte.  It  was  Justly  considered  as 
great  a  mischief  to  be  defrauded  of  property 
by  meauB  of  a  forged  or  counterfeit  paper, 
etc.,  as  to  be  deprived  of  It  by  means  of  a 
felonious  taking  and  carrying  away,  and  the 
dbject  was  to  extend  the  principle  to  cases 
where  property  was  obtained  In  this  fraudu- 
lent manner.  •  •  *  It  may  be  that  'other 
things  of  value*  was  inserted  to  Include  com, 
wheat,  etc.,  growing  and  standing  nngather^ 
ed;  bnt  it  would  be  a  strained  construction 
to  Inake  It  Include  the  very  land,  for  that  it 
not  the  subject  of  larceny  at  common  law, 
and  as  extended  by  the  statute.  It  would  be 
to  make  the  corollary  or  sequent  embrace  a 
subject  not  embraced  by  the  original  propo- 
sition, which  is  bad  logic  as  well  as  bad  law.** 
The  other  instance  arose  in  Com.  v.  Wood- 
run,  4  Pa.  Law  J.  362.  where,  discussing  the 
flufflclency  of  an  Indictment  for  cheating  in  a 
real-estate  transaction,  it  is  said:  "There  Is 
another  objection  to  this  bUl  Qt  Indictment, 
which  to  my  mind  Is  equally  fatal.  The  sub- 
ject-matter of  the  charge  laid  in  It  Is  land, 
and  the  title  to  It.  Does  not  the  same  reason 
apply  against  making  real  estate  the  subject 
of  a  criminal  charge  fot  depriving  its  owner 
of  It  by  cheating,  as  applies  against  making 
land,  or  any  portion  of  it,  the  subject  of  lar^ 
ceny?  In  both  cases  it  Is  the  mobility  of  the 
article  obtained  which  makes  the  transaction 
a  public  evil,  as  it  enables  the  offender  to 
remove  or  conceal  the  property  from  its  own- 
er, with  himself  from  public  justice.  And  it 
strikes  me  as  nugatory  to  prepare  a  penalty 
for  obtaining  property  which  the  offender 
cannot  pass  if  obtained  by  fraud,  and  which 
he  cannot  remove  from  Its  actual  location. 
In  all  legislation  against  obtaining  property 
bj  fiUse  tokens  or  cbeats,  the  o^*4ining  real 
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estate  ttieralij.  I  beltcve,  has  never  tees 
made  the  sabject  of  crlmiaal  cbarse  and  pi» 
tehment." 

Speaking  of  tiili  offeme.  In  Whart  Or, 
Law,  at  section  1105.  It  ia  said:  "As  trill  be 
hereafter  seen,  nnder  the  statntes,  aa  first 
drafted,  only  larcenous  property  Is  protected. 
By  tbe  statutes  tiow  existing  In  most  jurla- 
dlctlons  this  limit  Is  oMlteraled,  and  tbe  ob* 
tainlne  by  false  pretenses  both  of  land  and 
of  written  aecnrlttee  Is  made  Indictable." 
Bat  to  tbe  point  that  land  Is  now  tbe  subject 
(if  tbe  offense,  the  slnitle  antborlty  cited  la 
iState  T.  Burrows,  from.  11  Ired.,  above  cited 
and  quoted  from,  which,  aa  wUI  be  noted, 
holds  directly  to  the  contrary.  Later  on.  at 
section  1204,  the  same  work  asaln  adverts  to 
the  point  In  tbta  wise:  "As  we  have  seen, 
property  not  laircenona  was  not  at  first  cov- 
ered by  tbe  statutes,  and  benee  the  words. 
*nioaey,'  'goods,?  'property,*  have  been  held 
not  to  Include  *  *  *  land."  Here,  curi- 
oasly  enougli,  to  support  tbls  s^jcestloa  is 
afcaln  cited  the  same  case  of  State  v.  Bur- 
To<w&  It  will  be  thus  obserred  tbat  this  case 
to  (Ateil  aa  snpportlnR  directly  opposite  views 
ot  the  mme  question,— an  Infirmity  nndev 
wMcb  thai  case  can  in  no  manner  be  said  to 
rest,  and  the  Imi^led  smcfipstioa  of  wbk± 
was  DO  doubt  the  reatUt  of  the  merest  ml»' 
take  or  Inadvertence  on  the  part  of  the  emi- 
nent writer  or  his  reviser.  In  this  imoiedi- 
ate  connection,  however,  U  Is  further  said, 
"It  la  otherwise,  however,  by  special  stat- 
oteSk  In  moert  jurisdictions."  In  view  of  what 
precede*  tt,  this  language  Is. .  we  think,  am- 
blgoonst  and  liable  to  be  mlaappr^^ded. 
If  by  it  the  writer  intended  thereby  tO'  reaf- 
ftnn  tbe  Idea  previously  aiqcgestedi.  that  tbe 
offeuae  la  now  held  to  Include  land  aa  on*  of 
Its  aubiects,  bla  antberltles  do  not  support 
him.  Tbe  only  case*  died  to  sustain  the  text 
are  two,— one  the  case  of  State  v.  ^yder, 
supra,  wbleh  is  simply  to  the  ^ect  tbat  the 
statate  Included  tbe  fraodnlent  obtaining  of 
board  and  lodging;  and  the  other  Is  tbat  of 
Bee.  V.  Burton.  54  Law  T.  R.  (N,  S.)  766. 
wbepe-  tt  was  beld  that  on*  was  properly  con- 
victed under  the  statute  for  false  representa- 
tlona  made  to  obtain  food.  To  this  extent.  It 
may  be,  our  own  statute  would  go.  Its  ex- 
act limitations  in  thnt  respect  are  not  Idto1v>- 
ed,  and  need  not  be  determined.  But  from  a 
conskteratlon  of  Its  language,  and  an  exam* 
Inatlon  and  review  of  all  the  authorities  that 
have  com^  to  our  attention,  either  frwn  the 
briefs,  or  as  a  result  of  our  own  search,  we 
are  sntisfled  tbat  It  was  not  Intended  that  the 
offense  as  there  defined  should  take  so  wide 
a  departure  from  its  universally  accepted 
scope,  as  theretofore  limited  and  understood, 
as  would  be  required  to  include  the  facts 
upon  which  this  charge  Is  laid.  As  suirgest- 
ed  In  State  v.  Burrows,  supra,  the  very  lan- 
guage of  our  statute  furnishes  us  a  key  to  Its 
intended  limitation.  In  providing  that  tbe  of- 
fense shall  be  "punishable  In  the  same  man- 
oat  and  to  the  same  extent  aa  for  larceny  of 


tbe  nwoey  or  pnfMTty  a»  received."  Sluce 
real  estate  Is  not  the  ea^ect  of  lan:eny,  thU 
languace  would  bs  meantu«laBs,  In  attempt- 
ing In  ai^ly  it  to  tha  facta  alleged  1b  the  in- 
fonnatton.   The  Judgment  la  affirmed^ 


We  concur: 
SON,  J. 


OABOurra,  j.;  habri- 


UVE-STOCK  gazette  PTTB.  CO.  v. 
UNION  STOCK-YARD  CO.  et  aL 
(8.  P.  184.) 

(Supreme  Court  of  Califomla.    Oct  0,  18M.> 
Naw  Trui«— Fracticb— Rbplbvin— DAVAOBi. 

1.  Under  Code  Civ.  Proc.  t  648,  reqnhlBg.  tm 
motion  for  a  new  trial  on  the  gronnd  of  tbe  !b> 
suffideDcy  of  the  evidence,  tbat  the  objectioa 
must  specify  the  particulars  in  which  such  en- 
deuce  is  Insufficient,  a  bill  of  exceptions  to  a  de- 
cisioD  denying  a  recovery  of  damages  for 
detention  of  property,  setting  out  the  evidence  on 
tbe  issue  of  damageai  and  aJlei^ug  as  tbe  par- 
tirulara  wherein  the  evidence  Is  insufiicient  that, 
"tbe  real  question  before  the  conrt  being  a  qu»- 
tion  of  damages  claimed  by  plamtHf  for  ths 
wrongful  detention  of  his  prwertv,  and  the  evi- 
dence tw^Dg  wholly  uDdisputecT  and  nocoDtradict- 
ed  aa  to  tbe  damage,  tbe  dedatoo  of  the  coort 
should  have  been  for  each  as  ameont  as  wmdd 
compensate  tbe  plaiotlff,"  is  auflkiteDt  t»  sostafa 
the  grantinit  of  a  new  trial. 

2.  Plaintiff  ia  entitled  to  recover  his  acmal 
damages  for  tbi  wrongful  detention  of  his  prop- 
erty, withoot  provfng  oppreaaioi^  tcwai,  or  mai- 
iee  on  defendant's  part. 

Department  S.  Appod  tnm  nqwrlar  eonrt, 
city  and  county  of  San  FrandaoD;  Ghuln  W. 
Slick,  Judge. 

Action  by  tbe  tAn-9toA  OMStta  PnbU*- 
Ing  Company  against  the  UnfeMi  BHwit-Yut 
Company  and  othos.  There  vnm  »  JadgBcal 
for  plaintiff,  and  from  am  ordar  grentlDB  It  » 
new  trial  defendants  appeaL  Afflfmed. 

Lloyd  &.  Wood,  for  appellants.  F,  Wn. 
Beade,  for  respondent 

FEB  CURIAM.  This  is  an  action  to  re- 
cover tbe  possession  or  value  of  certain  per- 
sonal property  alleged  to  be  wrongfully  de- 
tained by  defendants,  and  damages  for  its 
detention.  Tbe  coiurt  below  found,  amons 
other  things,  as  follows:  That  tbe  plaintiff 
was  the  owner  and  entitled  to  tbe  posaesttton 
of  tbe  property  described  In  the  comphiint, 
and  that  tbe  defendants  unlawfully  with- 
held tbe  same  from  tbe  plaintiff;  "tbat  th« 
value  of  said  property  is  seven  hundred  and 
fifty  dollars;"  "tbat  the  plaintiff  has  not 
suffered  any  damage  by  reason  of  tbe  de- 
tention of  said  personal  property  by  tbe  de- 
fendants, nor  have  tbe  defendants  been  guilty 
of  oppression  or  fraud  or  malice."  And  as 
conclusions  of  law  the  court  found  "that  the 
plaintiff  Is  entitled  to  the  possession  of  all  tbe 
persona]  property  described  in  the  complaint. 
If  a  delivery  thereof  can  be  had,  or  the  value 
thereof,  viz.  the  sum  of  seven  hundred  and 
fifty  dollars,  in  case  a  delivery  cannot  be  bail, 
with  costs  of  suit."  Judgment  was  accord- 
ingly 80  entered,  and  In  doe  time  tbe  plain- 
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Uff  moTed  for  a  new  trial  tqion  the  gronod  of 
the  insufltciency  of  the  eTideace  to  jnstlfr 
tbe  decision.  Tbe  motlut  wa»  made  upon  a 
UH  of  exceptions,  which  stated  that  **upoD 
the  trial  of  said  cause  the  following  evi- 
dence was  submitted  to  the  court,  and  which 
was  all  the  eTldence  offered  or  Introduced  np- 
aa  the  matter,  or  relevant  to  tbe  Issue  of  dam- 
ans claimed  to  have  been  suffered  by  plain* 
tut"  There  was  then  set  out  the  testtmoay  of 
Six  witnesses,  which  tended  to  show  that  tbe 
plaintiff  had  been  damaged  by  the  detention 
[q  a  very  considerable  suto.  Following  tbis 
evidence  was  a  ^jeclQcatloa  of  tbe  particulars 
wherein  the  evidence  Is  Insufficient  to  Justify 
tbe  decision,  aa  fallows:  "Tbe  real  question 
before  the  court  being  a  question  of  damages 
claimed  by  plaintiff  for  tbe  wrongful  deten- 
tion of  Its  property,  and  tbe  evidence  being 
wholly  undisputed  and  uncontradicted  as  to 
the  damage,  tbe  decision  of  the  court  should 
have  been  for  such  an  amount  as  would  com- 
pensate the  plaintiff."  The  motion  was  heard 
by  the  succraaor  of  the  Judge  who  tried  tbe 
casp,  and  granted  "upon  the  ground  that  the 
evidence  Is  Insufficient  to  Justify  the  de- 
cision." From  that  order  the  defendants  ap- 
peal. 

The  only  point  made  for  a  reversal  Is  that 
tbe  specliicatlon  was  insufficient  to  meet  the 
requirements  of  the  statute,  and  the  order  of 
tbe  court  was  therefore  unauthorized.  Un- 
der our  statute,  a  motion  for  new  trial  may 
be  made  upon  a  bill  of  exceptions  or  a  state- 
ment of  tbe  case.  Code  Civ.  Proc.  S  64S. 
And  it  Is  provided  as  to  biUs  of  exceptions 
that  "no  particular  form  of  exception  Is  re- 
quired, but  when  the  exception  Is  to  the  ver- 
dict or  decision,  upon  the  ground  of  the 
sufficiency  of  the  evidence  te  Justify  It*  the 
objection  must  specify  the  particulars  In 
which  such  evidence  Is  alleged  to  be  insuffi- 
denL"  We  think  that  under  the  clreumstan- 
ces  of  this  case  tbe  specification  should  be 
beld  sufficient  The  bill  of  exceptions 
pressly  shows  that  the  only  question  to  be 
raised  on  the  motion  for  a  new  trial  wae  ae  to 
whether  or  not  plaintiff  was  entitled,  under 
the  evidence,  to  damages  for  tbe  detention  of 
the  property.  The  bill  includes  all  the  evi- 
dence bearluff  on  that  question;  and  the 
epeciflcatlon  points  to  the  sole  question  pro- 
fessedly involved  in  the  motion,  and  directs 
attention  to  that  point,  so  that  the  opposite 
mrty  mlifbt  see  that  all  the  evidence  bear- 
ing on  tbe  Issue,  and  proper  to  be  considered 
by  the  cotirt,  was  aet  forth  In  the  bill.  Mc- 
Cuilouxb  V.  CUirk.  41  Cal.  304;  Eddelbuttel 
v.  Durrell,  55  CaL  279;  Newell  v.  Desmond, 
63  Cal.  2-12:  Tromans  v.  Mablman.  02  CaL  S, 
27  Pac.  lOM.  and  ai  Pac.  579.  We  certainly 
think  the  speclfleatlon  sufficient  In  the  ease 
It  bar.  where  the  court  made  ait  order  graut- 
InK  the  motion  for  a  new  trial,  and  all  tn- 
tendmenta  are  In  support  of  the  correctness 
of  that  order;  and  we  may  Justly  presume, 
from  the  (aMs  appearing  on  tbe  face  of  tbe 
rmwd,  tbat  tba  oiilj  Ihm  nlaed  br  the  mo- 


tloo  was  &lrly  and  fully  presented  to  tbe 

consideration  of  tbe  court.  * 

It  was  not  neeessaiT  for  tbe  pl^ntlff  t* 
prove  oppression,  fraud,  or  malice.  Under 
such  proof  he  might  have  been  awarded  ex- 
Mnplary  dammces  (Civ.  Code,  |  3294),  but 
without  It  he  was  entitled  to  snch  damage* 
as  would  compensate  him  for  all  the  detrl* 
meat  proximately  caused  by  the  wrong  com- 
plained of  <ld.  i  asSft).  The  order  appealed 
from  Is  affirmed. 


VENTURA  &  OJAT  VAU  RY.  00.  v. 
COLLINS.    (L.  A.  232.)' 
(Supreme  Court  of  California.    Oct.  S,  1896.> 
Stock  BomcRiPTtniT— OnitsTROOTiaN— PLBAUiitet 

1.  A  comt^int  oa  a  stock  snbscrlptioii  li  net 
Incoofistent  becspse  alleging  that  defendaat,  tflf 
his  subscription,  agreed  to  pay  a  certain  amoniA 
"when  and  as  It  mixbt  be  demanded,"  while  this 
promise  is  not  expressed,  bat  merely  Implied.  1» 
the  subscription  set  out  as  aa  exhibit. 

2.  lo  a  stock  Bubacriptk>n,  by  which  the  sab- 
scribers  sfrreed  "to  take  the  number  of  Nhsres 
set  opposite  onr  names  respectively,  and  thereon 
to  pay  the  amoont  in  cash  unmed,  to  wit,  teu  pw 
cent,  of  tbe  amount  of  stock  by  us  subscribed,  t» 
B.,  treasurer  of  saLd  corporation,"  oppasite  the 
name  of  each  subscriber,  under  the  words 
"Stock  Subscribed,"  was  written  **$2,000,"  and 
nader  the  words  "Amount  of  Gash"  was  wrifc- 
teo  '<$2U0  pd."  BM,  that  the  obiigatktn  on  the 
snbscriptioD  was  not  limited  to  the  (200,  bat 
this  amount  wafc  to  be  oaid  contemporaneously 
with  tbe  subscription,  ano  the  bahuice  on  call. 

Commissioners*  decision.  Department  2; 
Appeal  from  stiperlor  court,  Ventura  county; 
B.  T.  Williams,  Judge. 

Action  by  the  Ventura  A  OJal  VaUey  Ratt- 
way  Gompany  against  J.  8.  Collins.  Judgment 
for  i^ntlfl.   Defendant  appeals.  Atnrmed. 

BladiiiodB  &  Bwlng,  for  appellant  Barnes 
&  Sdtff,  fM  reBpondoU. 

VANCLIEF,  C.  The  plahitlff  is  a  corpora- 
tion organised  In  accordance  with  tbe  laws  of 
this  state  for  tbe  purpose  of  constructing  and 
(grating  a  railroad  In  tbla  state.  Its  capital 
stock,  as  fixed  by  its  articles  of  Incorporation, 
Is  $200,000,  divided  Into  2.500  shares  of  $100 
each,  of  which  dietee  only  2(10  had  been  sub- 
scribed prior  to  the  commencement  of  this  ac- 
tion, and  200  (rf  which  were  subscribed  prior  to 
the  IncMporation.  Subsequent  to  the  incor- 
porad<»i.  In  June,  1S82,  tbe  defendant  subscrib- 
ed for  20  shares  at  tba  price  of  $2.U00,  and  at 
the  same  time  paid  to  plaintiff  10  per  ceut.  of 
the  par  value  thereof,  and  on  June  15,  1803. 
paid  a  call  of  tbe  corporation  for  an  additiooal 
10  per  cent,  of  tbe  subscription,  and  on  July 
13,  1893,  paid  another  call  for  10  per  cent.; 
aald  payments  aggregating  $(KX).  On  June  6, 
1SU5,  the  corporation  made  another  call  on  all 
the  subBcrIb««  for  40  per  cent  of  their  sub- 
scriptions, the  defendant's  proportion  of  which 
was  $800.  Tbe  defendant  refused  to  pay  this 
last  call,  and  thereiyxm  this  action  was  com- 
menced to  enforce  payment  thereof.  The  de- 
fandant'a  demurrer  to  the  oontplalBt  having 


1  Rehearing  granted. 
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been  ovemiled.  and  be  hBTtas  dedlned  to  an- 
Bwer  tbe  complalat.  Judgment  wu  rmdexed 
against  blm  for  nld  som  of  fSOO,  with  Interest 
and  coata.  Etefendant  tuinga  this  appeal  from 
tbe  Judgment,  upon  tbe  Judgment  roll,  and  aaka 
a  remeal  (tf  tbe  Judgment  on  the  alleged 
gronnd  tbat  tbe  coort  erred  In  oremillng  hla 
demurrer. 

Tbe  alleged  grounds  of  tbe  demoraer  are  that 
the  complaint  Is  amblgnona  and  uncertain,  and 
that  It  does  not  state  a  cause  of  action.  In 
addltkm  to  the  facts  above  stated  the  complaint 
contains  the  following  allegatl(ms:  "(4)  Tbat 
prior  to  tbe  Incorporation  of  the  plalntltC  cor- 
poration there  wna  actually  subscribed  to  Its 
capital  stock  for  each  mile  of  tbe  contemplated 
work  proposed  by  said  corporation  91.000  per 
mUe,  to  wit,  two  hundred  shares  of  stock  of 
the  ctMporatloa  of  tbe  par  value  of  $100  each, 
aggregating  $20,000,  aiid  tbereon  ttaoe  was 
paid  fbr  tbe  benefit  of  the  corporation,  to  a 
treasurer  elected  fbt  subscribers,  ten  per 
cent  of  the  amount  subscribed,  tbe  agreement 
for  which  la  more  foUy  set  forth  In  a  copy  of 
tbe  original  agreement  attached  to  this  com- 
plaint, and  marked  'Exhibit  A»'  reference  be- 
ing thereto  bad.  (6)  'niat  thereafter,  and  sub- 
sequent to  the  Incmporatlan  of  tbe  plaintlfC,  to 
wit,  on  or  about  ttie  Ist  daj  of  June,  1892, 
defendant  herein  subscribed  and  agreed  to  take 
twenty  shares  of  the  capital  stock  of  said  plain- 
tiff corporation,  and  then  and  there  agreed  to 
pay  for  the  same  tbe  sum  ot  $2,000,  when  and 
as  It  might  be  demanded  by  aiUd  plaintiff,  a 
cc^y  cf  his  (defendant's)  subscription  to  the 
capital  stock  of  plaintiff  corporation  being  here- 
to annexed,  and  marked  'Exhibit  A';  and  tbat 
said  defendant,  purauant  to  said  subscription, 
thereupon  and  thereafter  became  and  was,  and 
ever  since  then  has  been  and  now  Is,  a  stock- 
holder of  plaintiff  corporation,  holding  and 
owning  twenty  shares  of  tbe  capital  stodc  of 
plaintiff  corporation  of  tbe  par  value  of  $100 
each;  that  said  defendant  bas  not  paid  the  said 
sum  of  $2,000,  or  any  part  thereof,  except  as 
herelnbelow  stated,  though  often  requested  so 
to  do  by  the  plaintiff."  "(8)  That  bi  tbe  man- 
agement of  its  business  operations  and  In  the 
construction  of  Its  railroad  this  corporation  ex- 
pended about  $10,000,  and  therein  and  for  Its 
said  purposes  purchased  material,  and  agreed 
to  pay  for  the  same,  and  borrowed  money,  and 
that  tbe  aggregate  of  its  said  obligations  was 
about  $10,500  over  and  above  tbe  aggregate  of 
amounts  received  by  it  from  Its  stockholders. 
Tbat  to  provide  the  funds  to  pay  the  Indebted- 
ness of  said  corporation  so  created  In  and  about 
Its  business  and  in  and  about  the  coostroctlon 
of  Its  railroad  as  hereinbefore  stated,  plaintiff 
corporation  herein  demanded  from  each  and  all 
of  the  subscribers  to  its  capital  stock  and  stock- 
holders an  additional  payment  of  forty  per 
cent,  of  the  amount  of  their  several  subscrip- 
tions respectively.  (9)  That  on  or  about  the 
0th  day  of  June,  1895,  plaintiff  herein  demand- 
ed from  defendant  tbe  payment  of  tbe  sum 
ot  $800,  being  said  forty  per  ceiA.  of  the 
amount  of  the  cajdtal  stock  for  which  defmd- 


ant  bad  subscribed,  as  hereinbefore  stated,  and 
had  agreed  to  pay,  and  forty  per  cent,  of  tbe 
par  value  of  tbe  eAock  of  the  plaintiff  coipcna- 
tion  Qmo  teld  and  owned  by  d^endanL  (10) 
Tbat  aald  d^fmdant  refused  to  pay  aaid  sum 
of  $800,  so  demanded  1^  plaintiff  herein,  or 
any  part  thereof,  and  still  refoaes  to  pay  the 
same,  or  any  port  thereof,  though  often  n- 
qneeted  so  to  do  by  idalntlff  herein.'' 

The  following  la  a  copy  of  ExblUt  A,  re- 
ferred to  In  the  above: 

"Exhibit  A.  Agreement 
"Whereas,  for  the  dev^opment  of  tbe  ma- 
terial Interest  of  the  town  of  San  Buenaven- 
tura and  tbe  territory  embraced  within  tbe 
Rancbos  Santa  Ana  and  OJal,  It  Is  deemed 
necessary  to  have  railway  communication  In 
and  between  said  town  and  territory,  and  in 
the  nature  of  a  street  railway;  and  whereas, 
a  local  corporation  can  best  attain  such  ob- 
ject: Now,  therefore,  we,  the  undersigned, 
hereby  agree  to  and  with  each  other  tbat  we 
win  together  form  a  corporation  to  be  known 
as  tbe  Ventura  Railway  Company,  having  all 
the  corporate  powers  that  may  be  deemed 
necessary  or  appropriate  In  tbe  premises. 
We  further  agree  that  we  will  subscribe  to 
the  capital  stock  of  said  corporation  In  and 
at  its  organization  tbe  sum  severally  set  by 
us  opposite  our  respective  names,  and  there- 
on pay  In  cash  ten  per  cent  in  accordance 
with  the  law  regulating  the  formation  ot 
railway  corporations,  and  upon  the  subscrip- 
tion hereto  of  not  less  than  $20,000;  tbat  such 
corporation  ahall  be  formed  by  the  aobscrib- 
en  hereto  far  the  purposes  suggested  bereln. 

Subscribers.  Stock         AmouDt  of 

Subscribed.  Cash. 

W.  S.  Chaffee   $2,000  $200  Pd. 

Richard  Robinson  ..  2,000  2O0  Pd. 

Joseph  Hobart   1.000  100  Pd. 

E.  P.  Foster.......  2,000  200  Pd. 

K.  P.  Grant   2.000  200  Pd. 

B.  8.  Hall   2.000  2O0  Pd. 

J.  K.  Grles   2,000  200  Pd. 

O.  W.  Chriunan....  2.000  2O0  Pd. 

W.  H.  Wilde.   2.000  200  Pd. 

A.  D.  Barnard   2.000  200  Pd. 

A.  Bemheim   1,000  100  Pd. 

"Whereas,  under  and  pursuant  to  the  fore- 
going agreement  and  subscription,  there  was 
incorporated  tbe  Ventura  A  OJal  Valley  Rail- 
way Company,  to  the  capital  stock  of  which 
there  was  subscribed  the  amotints  above 
named  by  tbe  parties  named  respectively: 
Now,  therefore,  we,  the  undersigned,  sub- 
scribe and  agree  to  take  the  number  of  shares 
set  opposite  our  names,  respectively,  and 
tbereon  pay  the  amount  In  cash  named,  to 
wit  ten  per  cent  of  tbe  amount  of  stock  by 
us  subscribed,  to  A.  Bemheim,  treasurer  of 
said  corporation: 

Subscribers.  Stock       *   Amount  of 

Subscribed.  Cash. 
J.  S.  Collins   $2,000  $200  Pd. 

F.  Hartman   2,000  200  Pd. 

J.  R.  Thorpe   2,000  200  Pd." 

1.  Counsel  for  appellant  contend  that  the 
averment  in  the  fifth  paragraph  of  the  cotM- 
plalnt,  that  the  defendant,      hla  BttSaerip- 
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tioti,  agreed  to  pay  the  aum  of  $2,000  "when 
and  as  It  might  be  demanded."  1b  Inconsist- 
ent with  the  subscription  Itselft  as  exhibited 
and  made  a  part  of  the  complaint,  because, 
they  say,  tbere  la  no  express  promise  of  Col- 
lins, Hartman,  and  Thorpe,  who  subscribed 
after  the  incorporation,  to  pay  more  than  10 
per  cent  of  the  $2,000  subscribed  by  each  of 
them.  The  pleader  evidently  attempted  to 
state  the  subscription  contract  according  to 
Its  legal  effect;  and,  if  he  did  so,  the  alleged 
iDconsistency  does  not  exist  The  only  gues- 
tlon,  therefore,  to  be  considered  Is  one  of  con- 
BtructioD  of  the  subscription  agreement 
Read  in  the  light  of  the  circumstances  al- 
leged In  the  complahit,  I  think  the  subscrip- 
tion agreement  Implies  a  promise  to  pay  the 
fall  sum  subscribed  upon  such  demands  or 
cans  as  should  be  made  therefor  by  the  cor- 
poration; and  surely  whatever  Is  implied  In 
an  agreement  though  not  expressed,  may 
consistently  and  properly  be  alleged  In  a  com- 
plaint upon  such  agreement  A*  subscriber 
for  stock  is  one  who  has  entered  intb  su  ex- 
press contract  to  take  a  certain  definite  num- 
ber of  shares  of  the  original  issue  of  stock. 
Oook,  StodiE,  Stockfa.  &  Oorp.  Law.  i  10,  and 
notes.  "The  contract  of  subscription  tor 
shares  of  stock  in  an  incorporated  company 
may  be  entered  into  in  various  ways.  When- 
ever an  Intent  to  become  a  subscriber  is  man- 
ifested, the  courts  incline,  without  particular 
referenra  to  formality,  to  hold  that  the  coo- 
tract  of  subscription  subsists.  *  *  *  Form- 
al roles  axe,  for  the  most  part,  disregarded." 
Id.  I  52,  and  notes.  "A  subscription  for 
Glares  Implies  a  promise  to  pay  for  them,  and 
this  pranise  sustains  an  action  to  collect 
without  proof  of  any  particular  considera- 
tion, nils  rule  of  law  is  sustained  by  the 
great  weight  of  authority.  The  slgniiig  of 
the  Bnbscrlpti<Hi  paper  Is  an  implied  promise 
to  pay  the  subscription.**  Id.  f  71.  "As  a 
senetal  role,  a  call  must  be  made  in  order  to 
render  a  snbscrlpUon,  or  any  part  thereof,  due 
and  payable  to  the  corporation.  A  contract 
of  snbacription,  unlike  othor  coDtracty  to  pay 
Dum^.  Is  a  promise  to  pay;  but,  by  implica- 
tion of  law,  the  payment  is  to  be  only  at  such 
times  and  In  such  part  payments  as  'may  be 
designated  by  the  corporate  authorities  in  a 
formal  dedaratloD  known  as  a  'call.'  In 
other  w<»^  the  subscription  is  a  debt  pay- 
able at  a  future  time.  The  time  when  It 
shall  be  paid  Is  Indefinite  until  fixed  by  a 
can.**  Id.  I  106,  and  notes.  The  subscrip- 
tion under  omslderation  Is  an  agreement  "to 
take  the  number  of  shares  set  opposite  our 
names,  reqiectively,  and  thereon  to  pay  the 
amount  in  cash  named,  to  wit,  ten  per  cent 
of  the  amount  of  stock  by  us  subscribed,  to 
A.  Bemhelm,  treasurer  of  said  corpocation." 
The  amount  In  cuh  named  Is  92,000,  set  op- 
pod te  the  name  of  the  defendant  It  seems 
manifest  that  it  was  not  Intended  by  the 
phrase  onder  the  Tldellcet  to  limit  the  ^000 


obligation  to  10  per  cent,  of  that  sum.  The 
10  per  cent  mentioned  was  evidently  intend- 
ed to  designate  merely  that  portion  of  $2,000 
which  was  to  be  paid  contemporaneously 
with  the  subscription.  Indeed,  this  construc- 
tion was  practically  given  It  by  the  acts  of 
the  defendant  in  voluntarily  paying  two  ad- 
ditional calls  of  10  per  cent,  each,  long  after 
the  subscription,  and  Is  tbe  only  construction 
which  gives  effect  to  all  the  language  of  tbe 
contract  The  construction  contended  for  by 
counsel  for  appellant  would  make  the  clause 
under  the  videlicet  repugnant  to  that  which 
precedes  It  which  is  not  allowable  in  constru- 
ing a  contract  if  It  can  be  avoided  consistent- 
ly with  tbe  apparent  object  of  the  contract 
and  tbe  Intent  of  the  parties,  which  object 
and  Intent  are  to  be  ascertained  by  a  view 
of  all  parte  of  the  contract  In  connection  with 
the  circumstances  under  which  it  was  made, 
and  the  subsequent  acte  of  the  parties  tend- 
ing to  show  how  they  understood  it  Even 
In  pleading,  where  the  office  and  effect  of  the 
videlicet  has  been  somewhat  diverse,  it  was 
never  allowed  an  effect  repugnant  to  that 
which  it  purported  to  explain  or  define.  Am. 
&  Eng.  Sue  Law,  and  authorities  cited.  That 
which  tbe  videlicet  clause  is  said  to  qualify 
and  define  in  this  case  is  perfectly  eipUdt, 
and  could  not  have  been  made  more  so  by 
definition  or  explanation.  Even  on  the  face 
of  tbe  instrument,  and  exclusive  of  the  <At- 
cumstences  and  subsequent  acte  of  tbe  pa> 
ties,  it  Is  apparent  that  the  parties  did  not 
intend  to  say  that  the  agreement  to  pi^  92,- 
000  meant  the  payment  of  only  10  per  cent 
of  that  sum,  but  only  that  10  per  cent,  was 
to  be  paid  at  the  time  of  the  subSCTlptlon;  and 
this  intent  Is  satisfactorily  verified  by  the 
subsequent  acte  of  the  parties  In  accordance 
therewith. 

2.  It  is  claimed  by  appellant  that  tbe  com- 
plaint Is  ambiguous  and  uncertain  as  to 
whether  tbe  action  Is  founded  upon  the  sub- 
scription agreement  or  upon  the  statutory  Ua^ 
bllity  of  a  stodcholder  to  the  creditors  of  the 
corporation.  .But  I  pereelve  no  ambiguity 
nor  uncertainty  in  this  respect  The  action 
is  brought  by  tbe  corporation,  and  not  by  a 
oreditor  thereof,  and  unequlvocaHy  counts 
upon  defendant's  sobscriptiMi  to  the  capital 
stock  of  the  corporation. 

8.  It  is  claimed  that  the  complaint  does  not 
state  a  cause  of  actton  for  the  same  reasons 
that  it  is  said  to  be  ambiguous  and  uncertain, 
and  no  other  reason  is  specified  by  counsel. 
These  reasmis  having  been  disposed  of.  no 
further  consideration  of  this  ground  of  de- 
murrer Is  necessary.  I  think  the  Judgment 
should  be  affirmed. 

We  concur:    SBABLS,  O.;  BELCHER,  O. 

PER  CURIAM.  For  the  reasons  given  in 
the  foregoing  oplnlmi.  the  Judgment  is  af- 
firmed. 
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BEPOETBB. 


(Oat. 


LANS)  T.  TTJRNSB.   (R.  F.  151.) 
(Supreme  .Court  of  CalUoniia.    8epL  28,  1S96.) 
bALB— AcrioN  FOK  Pkicb— BurFiciBSCT  aw  £ti- 

DEMC'E— Co(tnteki:laiii — limtKBST. 

1.  The  fact  that  gooda  aold  are  charged  od 
the  aeller'a  booka  to  aiiotfaer  than  the  ooc  to 
wimm  tUey  an*  delivered  ia  not  ooavluaive  eri- 
dence  that  such  other  waa  the  real  purchaaer, 
but  is  upeD  to  explanutlon. 

2.  Where  one  of  two  partnera  In  fBrming  oper- 
atiuua,  who  waa  to  furiuah.  aa  Ua  coiitributiuD 
to  the  expmav  of  plowiug  and  seeding  the  land, 
seed  and  feed,  tbt  value  of  which  waa  not  to  ex- 
cffii  $1.5(J0.  furnished  seed  and  feed  to  a  greater 
auioimt,  and  brought  aaaumpait  against  mis  co- 

Sitrtuer  for  the  vHlue  of  the  exceaa,  Itf^ma  of  Id- 
ebtedoeHs  of  plaiutiff  to  defendant,  arising  out 
of  the  partnership  tranaactiona  between  Uieot, 
which  wt^re  mere  amdjusted  claims  whicb  might 
be  the  nibject  of  aii  accoBOthiK,  did  not  coosd- 
tute  proper  couDterclBiuu. 

3.  A  vendee  of  goods  is  entitled  to  intereat 
from  the  time  of  filing  bia  eomplaint,  hi  an  ac- 
ticHi  for  the  prire,  in  the  abaeoee  of  an  agreement 
to  pay  the  acvouDt  at  a  specified  date. 

Department  1.  Appeal  ttem  cuperlor  Muct, 
San  Joaquin  county;  W.  B.  Qreeoe.  Judge. 

Action  by  Frank  B.  Lane  a«aiiHt  K.  M. 
Turner  for  goods  sold  and  delivered  to  de- 
fendant, and  for  mone^  paid  aa  trei^t  on 
tbe  aame,  by  plaintiff.  From  a  Judjcmeat  tor 
plalBtUr,  defendant  appeaia.  Modifled. 

Freeman  &  Batea,  for  appellant.  J.  H.  A 
J.  B.  Budd  and  H.  U.  Fltsgerald.  for  respond- 
ent. 

PER  CURIAM.  DefBHdaat  and  one  John 
Herd,  Jr.,  foraied  a  co-partner^ip  for  tHe 
purpose  of  rarmluK  a  laive  tract  of  land.  A 
memorandnm  of  tbelr  contimet  won  In  writ- 
ing, dated  Angust  20,  IWl.  and  one  of  Ita 
proTiaions  waa  that  Herd,  aa  hie  contribu- 
tion to  tbe  ezpenae  of  plowing  and  aeediag 
tbe  land  for  the  flrat  year,  would  famlab  all 
seed  and  feed,  ''audi  feed  ta  do  caae  to  ex- 
ceed the  aum  of  SLSOO."  Oetaber  3.  l«a. 
Herd  aaaUciHid  bla  Intereat  la  aald  contract  to 
Lane,  tbe  plaintiff,  who  was  a  grain  4ealer 
at  Stockton;  aucb  aaalgnment  being.  In 
terms,  '^security  for  feed,  grain,  aud  seed  tax- 
nlsbed  to  put  tbe  land  In."  On  October  7, 
IttUl,  Herd  wrote  to  defendant  a  letter  con- 
taining tblB  statement:  **I  arranged  on  Sator- 
day  last  with  the  Lanes,  at  Stockton,  to  pro- 
Tlile  you,  aa  per  agreement,  with  the  seed 
and  feed  yon  require.  Therefore  kindly 
write  them  direct,  and  they  will  forward  the 
same."  Defendant  took  tbe  letter  to  plain- 
tiff, who  Indorsed  thereon:  "'Accepted.  Frank 
E.  Lnne."  Upon  tbe  order  of  defendant, 
plaintiff  shipped  to  him,  before  December  SI, 
IWIl.  feed  to  tbe  amount  In  value  of  9S,- 
Tbe  purpose  of  this  action  Is  to  re- 
cover the  aum  of  (l.(>38.88,  the  excess  In 
value  of  the  feed  thus  supplied  above  that 
which  Herd  promised  to  lurnlnb,  and  tbe  fur- 
ther sum  of  cash  advanced  for  treiffht 
on  tbe  aame.  The  complaint  la  In  tbe  ordi- 
nary form  for  the  value  of  goods  sold  and 
delivered,  and  for  money  paid  to  the  use  of 
defendant 


En  his  anawOT,  defendant  ftzst  denied  tbe  al- 
legattona  <rf  tbe  complaint,  and  tbeo  In  a  aep- 
arote  paragrapb— omnbered  4-~aIleged  matten 
which,  If  true,  abowed  that  plaintiff  sold  tbe 
feed  and  paid  tbe  money  in  question  to  and 
for  Herd  only.  He  alao  pleaded  as  counter- 
claims, on  Information  and  belief,  that  In 
February,  1802,  plaintiff  succeeded  to  tbe  in- 
terest of  Herd  In  aald  partnership,  and  Is  In- 
debted to  defendant  on  account  of  certain 
dflscrltwd  transactions  of  tbe  partnenthip; 
and.  sepatately,  that  plaintiff  owes  btm  the 
sum  of  $S2  for  boarding  one  Harry  Lane  at 
plalntUTs  request  Plaintiff  demurred  to  the 
answer  and  to  tbe  counterclaims.  "Hie  comt 
ordered  tiiat  *tbe  demurrer  to  that  part  of 
tbe  answer  lUleglng  oovnterclalma— pam- 
graphe  4  and  6— be  sustained."  At  the  trial 
plaintiff  testified  that  be  snppUed  tbe  feed 
upon  Turner's  ordw.  In  aceordance  with  the 
terms  of  said  portnersblp  contract,  the  wrH- 
ten  meiDorandnm  of  which  was  held  by  bin. 
Defendant  testified  that  s«cb  contract  hsd 
been  chsnged  by  oral  agreesnent  of  himself 
and  Herd,  made  before  tbe  asstgnment  by 
the  tatter  of  his  Interest  theceunder  to  Laac; 
that  by  the  temn  of  «ncfa  oral  moillfleadan 
Herd  promised  to  fumlA  «U  tbe  feed,  wlifc- 
ant  limitation  to  $1,600  In  amMuit  m  oflg- 
inally  provided,  and  that  ttw  land  waa  fam- 
ed under  the  new  eontraet  These  atala- 
ments  were  positively  denied  by  Herd,  testi- 
fying for  plaintiff  In  rebuttal.  Judgment 
went  for  plaintiff,  and  indoded  f2U  for  la- 
terest  on  Ms  demands  from  the  time  of  the 
commeneemeat  of  the  action  to  date  <tf  Judg- 
ment—October 8,  1802,  to  September  6.  UflM. 

Tbe  principal  question  before  the  trial  eoart 
waa  one  of  fhct  Herd  directed  Lane  to  asii- 
ply  Turner  with  tbe  need  and  feed  be  te- 
qulred  '"aa  per  agreemeaf;  and  wltli  tUa  dl- 
rectloQ  aa  part  of  his  armngeawot  wttta  phda- 
tlff,  Turner  reeelved  the  goeda.  nie  oonrt 
upon  eonSlettag  erldenoe,  dotermlned  that 
tbe  agreement  thus  referred  to  aad  bwoiTe- 
rated  into  tbe  oon tract  with  plaintiff  ma  tha 
attpul^tlon  of  the  original  paitanahip  con- 
tiact  unchanged  as  claimed  by  defeadant; 
consequently  defendant  waa  chargeable  with 
notice  that  Herd's  credit  for  tbe  taeA  pro- 
cured from  plaintiff  waa  limited  to  tte  sam 
of  V-JSOO.  and  be  waa  himself  ilatale  Air  what 
be  ndwed  In  excess  of  that  aaoonnt  CIt. 
Code,  fS  2S18,  sua.  The  fact  In  pveof  that 
all  the  goods  wen  ortfrtnally  dMtged  against 
Herd  o&  tbe  boekn  ef  plaintiff  waa  pertinent 
but  not  coDcloslve,  erldcnee  tat  ascertaining 
wbo  was  tbe  real  punAarer,  and  waa  open  to 
exirianation.    Rloe  r.  Heath,  80  Cat  OOB. 

It  Is  said  that  the  demurrer  waa  Impnip- 
erly  sustained  to  paragraph  4  of  defendant's 
answer.  But  It  was  not  sustained  to  the  de- 
fensive matter  tbere  pleaded,  and  which  vaa 
really  provable  under  the  preceding  den^a^. 
Uoet  of  defendaat's  evUence  at  tbe  ttlnl  ie- 
Bated  to  the  allegaUona  of  '^Id  paragraph  « 
and  It  Is  manifest  that  neUber  the  court  no* 
tbe  parties  understood  the  ruling  on  tbe  ^e- 
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morrer  to  be  a  decision  tliat  tbose  matten 
constituted  no  defense. 

As  to  tile  arerments  of  Indebtedneas  of 
plalDtlff  to  defendant  arising  out  of  allefred 
partneralilp  traosactlous  between  them,— 
mere  unadjnsted  elftims.  wblcb  mifcbt  be  tbe 
•object  of  an  accoontlng.— It  is  not.  and  bard- 
ie could  be,  seriously  contended  tbat  tbey 
constitute  proper  counterclalma  In  this  ac- 
tfcNL  Case  T.  Maxey,  6  Cal.  270;  Haskell  v. 
Moore,  2»  Cal.  437.  But  the  counterclaim 
ot  932  for  boarding  Harry  l^ane  was  valid, 
and  the  donurrer  tbereto  should  have  been 
•rerroled.  Plaintiff  concedes  tbls.  and  con- 
sents tliat  tbe  Judgment  be  reduced  accord- 

tOfStj. 

The  court  property  aHowed  Interest  on 
tlie  platntlfTs  demands  from  tbe  filing  of 
the  comptafnt  Code,  |  S287;  Insurance 

Co.  T.  Ftaber.  108  Cal.  224,  8D  Pac.  7S8.  In 
this  case  It  was  held  that,  in  the  absence  of 
tn  agreement  to  pay  at  a  specific  date  for 
goods  purchased,  tbe  vendor  would  be  en- 
titled to  Interest  from  tbe  time  of  filing'  his 
oomplafiit,  tbe  court  saylngr  "At  tbe  time 
he  eramenced  tbe  action  hla  rigbt  to  recover 
the  open  account  was  vested  In  blm,  and  wu 
capable  ef  being  made  certain  by  calculation, 
and  he  was  entitled  to  recover  Interest  there- 
oo  from  that  date."  The  superior  court  fs 
directed  to  modify  Its  Judgment  by  Aeduct- 
Ing  thereftom  the  smn  of  1.12  as  of  Its  date 
«f  entry,  and.  as  so  modified,  the  Judgment 
aad  order  denying  a  new  trial  are  affirmed. 


buswhtll  v.  bouthebn  pac.  go. 

(8.  P.  4»4.)  > 
(Sapreme  Court  of  California.   Oct  6,  1886.) 

HULKOADS — PRAMCDISB  TO  UlB  STKIETS  —  COX- 

STRCcnoH  nr  Statuts. 
To  Act  May  20,  18ffl,  tuthortdng  mnnid- 
inlHfra  to  graat  to  any  railroad  romiiatir  the  oae 
of  streets  for  the  purpose  of  reachlog  an  acces- 
tihie  point  for  a  depot,  the  provision  tbut  no 
mmpany  availing  ititeif  of  the  act  should  we  its 
tomI  -ftir  street  raiiroftd  pnrpow,  or  for  the 
pnrpoHp  of  carryfaig  paasenKers  for  a  considpra- 
tioo  from  one  point  to  anothpr  ih  tbe  aame  city." 
was  inserted  tn  prevent  competitios  between  rail- 
Tosd  companies  covered  by  tbe  set  sod  local 
street  talliraya.  and  not  for  the  purpose  of  giv- 
ioc  the  pablic  at  lam  the  risht  to  travel  free 
on  aocb  railroad  within  the  city  limits, 

l>epartment  1.  Appeal  from  superior  court, 
Alameda  county;  John  Ellsworth,  Judge. 

Action  by  E.  O.  Buswell  to  compel  the 
Southern  Padfle  Compaay,  by  perpetual  and 
Qaadatory  li^Junction,  to  allow  all  persons  tn 
the  city  of  Oakland  to  ride  on  defendant's 
trains  within  the  city  without  compensation. 
From  a  Judgment  for  defendant,  pl&lutifl  ap- 
peals. Afflrmed. 

C  M.  Jennings  and  Thomas  T.  Cator,  for 
appellant.  Jas.  C.  Martin,  A.  A.  Moore^  and 
Foshay  Walker,  for  respondent. 

OAROtTTTK  J.  Thta  u  an  action  by  plain- 
tiff  to  compel  defendant,  by  perpetual  and 


mundatory  Injnction,  to  grant  to  all  pereom 
In  tbe  city  of  Ualeland  the  right  to  clde  upon 
defendant's  trains  on  Seventh  street  wlthla 
said  city  without  compensation.  Upon  tbe 
20th  day  of  May,  IStO,  tbe  legislature  ot  t&e 
state  of  California  passed  an  act  giving  the 
poner  to  any  county,  city,  or  town  to  grant 
to  any  railroad  company  now  organized,  or 
that  mli:ht  be  hereafter  oncanlzod,  uuder  the 
laws  of  this  state,  the  use  of  Its  sbreets  or 
highways  which  were  necessary  to  enable 
to  reach  an  accessible  point  for  a  de]Mit  tn- 
such  county,  city,  or  town,  or  to  pass  throuflh 
the  same,  on  as  direct  a  route  as  poeslbla. 
By  aueh  act  It  was  further  provided,  "Nor 
shall  any  railroad  company  who  may  avail 
tlicmselvea  of  tbe  provlslmis  of  tbla  Mctloa 
ever  use  tbeir  road  tot  street  ralbraad  pao- 
posea,  or  for  the  purpose  of  carrying  passen- 
gers for  a  coaslderation  from  one  point  to 
another  in  the  same  city.?  Defendant  M- 
cured  from  tbe  city  of  Oakland  tbe  use  at 
Seventh  street  for  Us  read,  under  tiila  aot 
And  the  question  now  presents  Itself,  what 
Is  tbe  true  construction  of  tbe  foregoing  pro* 
vision  of  tbat  act?— It  being  conteaded  uq^n 
the  part  of  appellant  that  by  this  prvvlslan 
the  defendant  comimy  Is  bound  to  allow  all 
persons  to  ride  free  upon  Its  road  between 
any  and  all  points  in  the  aftoreaaid  d^.  The 
defendant  la  forbidden  to  use'  tto  road  "for 
street  vaUread  purpoaca,  or  for  tba  imrpaae 
of  carrying  passengera  for  a  eenrideration 
from  one  point  to  anotber"  In  tbe  ctty  of  Oak- 
land. We  are  satlsUed  tbla  prortslan  was  in- 
serted in  the  act  for  tbe  purpose  of  prevent- 
ing competition  between  railroad  campaataa 
covered  by  the  act  and  local  street  railways 
wllbin  cities,  and  waa  not  enacted  for  tbe- 
purpose  of  extending  to  tbe  public  at  liurga 
the  right  to  travel  free  upon  such  railroad- 
within  the  city  boundaries.  To  forbid  tt» 
defendant  company  from  carrying  passen- 
gers from  one  point  to  anotber  In  tbe  ctlsr 
of  Oakland  for  a  consideration  la  not  tbe 
equivalent  of  a  dedaratlon  that  the  compai^ 
must  carry  all  passengers  between  those 
points  without  consideration.  It  would  be  a 
very  exceptional  case  wh\ch  would  Invoke  a 
rule  of  construction  tbat  the  forbidding  of 
tbe  doing  of  one  thing  included  a  command 
to  do  another  thing.  If  It  had  been  Intended 
to  impose  upon  tbls  defendant  and  othrrs 
similarly  situated  tbe  burden  of  carrying 
within  the  city  limits  all  ppo{de,  without 
charge,  the  legislature  should  have,  and 
would  have,  used  more  apt  language  to  ex- 
press such  Intention.  If  It  had  been  Intended 
to  give  the  public  the  right  and  privilege 
of  riding  free  upon  the  railroads  referred  to 
tn  tbe  act  It  waa  an  easy  matter  to  have  said 
so,  and  language  in  some  degree  apt  for  the 
purpose  would  have  been  used,  bTit  herc>  there 
Is  no  such  language.  If  such  was  the  purpose 
of  tbe  legislature,— If  the  right  of  the  public 
to  ride  free  was  the  consideration  wbicb  sc^ 
toated  the  ctty  In  granting  tbe  use  of  fts 
street  to  the  defendant,— why  was  aitytblng. 


>  Rdiearlnx  denied. 
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Bald  in  the  proTlslon  about  street  railroads? 
For  upon  each  construction  they  are  totally 
foreign  to  the  question  with  which  the  legis- 
lative mind  was  dealing.  If  the  provision 
we  have  quoted  was  Inserted  in  the  act  for 
the  benefit  of  street  railroads,  by  preveating 
competition,— as  we  think  Is  apparent,— a  con- 
struction of  the  provision  giving  all  the  peo- 
ple the  right  to  travel  free  would  be  directly 
antagonistic  to  the  legislative  intention,  and 
accomplish  the  very  object  the  legislature 
was  trying  to  prevent  by  the  enactment 
Again,  It  is  insisted  that  defendant  la  a  com- 
mon carrier,  and  as  such  is  bound  to  carry 
all  passengers  who  present  themselves;  but 
this  can  only  be  so  when  the  carrier  Is  enti- 
tled to  charge  a  reasonable  compensation  for 
the  carriage.  We  are  clear  that  the  Intention 
of  the  lawmaking  power  in  the  enactment  of 
this  statute  was  not  such  as  is  contended  for 
by  appellant  We  find  nothing  further  In  the 
record  demanding  onr  consideration.  For 
the  foregoing  reasons  the  Judgment  is  affirm- 
ed. 

We  coacar:  TAN  FLBBT.  J.;  HABBI- 
SON,  J. 


HARRIS  T.  GIBBINS.  (Sa& 
(Sripieme  Coort  of  Osllfonila.    Oct  8,  1886.) 

COOITTT  SdpBRVIBORS— GOimuOTB. 

A  board  of  county  ■uperviBora,  under  iti 
power  to  ■Dpervise  the  official  condnct  of  all 
county  officers  and  direct  prosecutitms  for  de- 
Unquendea,  may  employ  an  expert  to  aamine 
the  books  and  accoonts  of  comity  officers. 

Department  2.  Appeal  ttom  axperUa  court 
Modoc  county;  C.  L.  Claflln,  Judge. 

Application  O.  V.  Hartis  fbr  mandamus  to 
L  W.  Glbblns.  Judgment  for  defendant  Pe- 
titioner appeals.  Reversed. 

a.  F.  Harris,  In  pro.  per.   John  B.  Raker. 

for  respondent 

McFARLAND,  J.  The  board  of  supervisors 
of  Modoc  county,  upon  the  recommendation  of 
the  graud  Jury,  employed  the  appellant  as  an 
expert  to  examine  the  books  and  accounts  of 
the  county  officers  of  said  county  at  an  agreed 
compensation  of  five  doilars  per  day.  He 
faithfully  performed  his  duties  under  said  em- 
ploymeat,  and  made  hla  report  to  the  board. 
He  duly  presented  to  said  board  his  itemized 
claim  for  his  services,  in  the  sum  of  $105, 
which  was  the  Just  amount  due  blm  under  the 
contract,  and  the  claim  was  by  said  board  reg- 
ularly approved  and  allowed.  But  the  re- 
q)ondent,  who  Is  county  auditor  of  said  coun- 
ty, refused  to  draw  bis  warrant  for  said  al- 
lowed claim,  or  any  part  of  it,  whereupon 
ap[>ellant  commenced  this  proceeding  In  the  sn- 
peilor  court  to  obtain  a  writ  of  mandate  com- 
manding said  respondent  to  draw  such  war- 
rant The  case  was  submitted  in  the  court  be- 
low npon  a  demurrer  to  the  petition,  and  the 
court  rendered  Judgment  la  favor  of  respoud- 

1  Rehearing  denied. 


ent  and  dismissing  tbe  wilt  From  this  Judg- 
ment petitioner  appeals. 

Tbe  only  question  involved  is  whether  or 
not  appellant's  claim  is  an  account  "l^lly 
chargeable  against  the  county,"  and  this  de- 
pends upon  the  solution  of  the  question,  did 
the  board  have  legal  authority  to  employ  the 
appellant  for  the  purpose  above  stated?  Tbe 
board  of  supervisors  constitute  the  general 
governing  body  within  the  domain  of  local 
county  governmental  atfairs;  and,  while  their 
Jurisdiction  Is  confined  within  the  limits  mark-  * 
ed  by  the  statutory  law  by  which  such  Juris- 
diction is  granted,  still  it  includes,  not  only 
tbe  powers  expressly  enumerated,  but  also 
those  implied  powers  which  are  necessary  to 
the  exercise  of  the  powers  expressly  grant- 
ed, except  In  the  Instances  where  such  Im- 
plied power  Is  expressly  or  Impliedly  proMb- 
ited.  And  we  think  that  authority  to  employ 
the  appellant  for  tbe  purposes  set  forth  In  tbe 
petition  in  the  case  at  bar  Is  necessarily  Im- 
plied from  the  powers  s[>eclfically  given  tbe 
board  In  the  county  government  act  St  1893. 
p.  340  et  seq.  It  la  there  provided  (section  1) 
that  counties  "are  bodies  corporate  and  pohtic, 
and  as  such  have  the  powers  specified  in  this 
act  and  such  other  powers  as  are  necessarily 
implied."  It  is  also  provided  that— speaking 
of  a  county— "Its  powers  can  only  be  ex»cised 
by  the  board  of  supervisors,  or  by  agents  or 
officers  acting  under  their  authority,  or  author- 
ity of  law."  Section  2.  It  Is  also  provided 
that  a  county— acting,  of  course,  through  its 
board  of  supervisors— has  power  "to  make 
such  contracts,  and  purchase  and  hold  such 
personal  property,  as  may  be  necessary  to  the 
exercise  of  its  powers."  Section  4.  It  is  fur- 
ther provided  (section  25)  that  the  .board  of  su- 
pervisors shall  have  Jurisdiction  and  power  "to 
supervise  the  official  conduct  of  all  county  of- 
ficers, and  officers  of  alt  districts  and  other 
subdivisions  of  tbe  county  chained  with  the 
assessing,  collecting,  safe-keeping,  manage- 
ment  or  disbursement  of  the  public  revenue; 
see  that  they  faithfully  perform  their  duties, 
direct  prosecutions  for  dellnquentdes,  and 
when  necessary  require  them  to  renew  their 
official  bonds,  make  reports  and  present  their 
books  and  accounts  for  inspection." and  (same 
section,  subd.  86)  "to  do  and  perform  all  other 
acts  and  things  required  by  law  not  in  tliis  net 
enumerated,  or  which  may  be  necessary  to  the 
full  discharge  of  the  legislative  authority  of  the 
county  government"  The  foregoing  proTisions 
of  the  lawfully  warranted  the  board  toonploy 
the  services  of  the  petitioner  in  order  to  ob- 
tain the  Information  necessary  to  mable  it  to 
discbarge  the  duties  enjoined  on  It  in  tbe  mat- 
ter of  the  supervision  of  county  officers.  dire<-i- 
Ing  prosecutions  against  them  for  dellnquen- 
oles.  If  necessary,  etc.  Tbe  county  govern- 
ment act  requires  many  things  of  the  super- 
visors which  they  could  not  wholly  accom- 
plish personally,  or  do  manually  with  their 
own  hands.  It  Is  difficult  to  conceive  how  a 
board  of  supervisors.  In  Its  capacity  as  a  body 
corporate  and  politic,  could  expert  books,  or 
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be  an  expert  accountant,  and  yet  the  expert- 
ing  of  books  seems  to  be  necessary  to  that  su- 
pervision of  county  officers  which  the  law 
expressly  imposes  upon  such  board.  Power 
to  accomplish  a  certain  result,  which  evl- 
deotly  cannot  be  accomplished  tj  the  person 
or  body  to  whom  the  power  is  granted,  with- 
out the  employment  of  other  agencies,  In- 
clndes  the  Implied  power  to  employ  such  agen- 
cies; and  in  such  case,  when  the  law  does  not 
prescribe  the  means  hy  which  the  result  Is 
to  be  accompUsbed,  any  reasonable  and  suita- 
ble means  may  be  adopted.  Of  course,  a 
different  rule  applies  where,fromthe  natnreof 
tbe  act  to  be  done,  or  the  language  used  In 
tbe  grant,  it  Is  apparent  either  that  the  pow- 
er Is  to  be  exercised  and  the  duly  performed 
entirely  by  tbe  personal  exertions  of  the  offi- 
cer or  agent  named,  or  that  be  Is  to  be  limited 
to  the  means  and  agencies  enumerated  In  the 
law  by  which  the  power  la  granted.  There 
is  nothing  in  the  decision  of  the  case  of  Modoc 
Co.  V.  Spencer,  103  CaL  408^  37  Pac.  483, 
which  conflicts  with  tbe  Tlews  above  express- 
ed. Indeed,  it  Is  In  clear  accord  wltb  the 
principle  above  stated,  as  above  limited.  The 
decision  of  that  case  rested  upon  the  maxim 
"ISxpressio  unlus  est  excloslo  altering;  It  be- 
ing there  held  that,  the  cases  hi  whlcb  the 
board  of  supervisors  might  employ  counsel 
being  enumerated  in  the  statute,  power  to  em- 
ploy counsel  In  other  cases  was  Impliedly  ex- 
dnded.  The  judgment  Is  reversed,  with  di- 
rection to  the  superior  court  to  grant  the  writ 
of  mandate  as  prayed  for  in  the  petition. 

We  concur:  TEMPLE,  3.;  HENSHAW,  J. 


HATFOED  V.  WALLACE.    (Sac  84.) 
(Sapreme  Court  of  California.    Oct  6,  1896.) 

PSACDDLRNT  COSVBT1.S0BB— ISSOLTBKT  ThOSTKKS 

—  QciBTisa  TiTLB  —  Who  cax  Maintain 
Action — Eqcitablb  Owner— Evi obncb. 

1.  Land  conveyed  to  a  father  in  trust  for  his 
minor  boo,  who  pays  the  consideration  with 
money  pamed  by  himself,  or  given  to  him  by 
tlie  father,  who  is  then  tolTent,  U  not  subject 
to  tbe  lien  of  subsequent  judementB  agaioBt  the 
(athrr,  bo  an  to  render  his  voluntary  conveyance 
of  the  Inod,  after  becoming  insolvent,  fraudnlent 
u  to  his  creditors. 

2.  Ijend  which  had  Iieen  conveyed  In  tmst  for 
the  sole  nse  of  the  minor  son  of  one  of  the  trus- 
tPM  wns,  after  the  minor  reached  his  majority, 
ranreyed  by  the  joint  deed  of  the  father  and  son 
to  the  mother,  In  consideration  of  lore  and  affec- 
tion, the  second  trustee  not  jotoing  in  the  con- 
vey a  nop.  Held  that,  as  the  purpose  of  tbe  trust 
bad  censed  on  the  son's  becoming  of  age,  hia 
wfiiinMe  title  passed  to  the  grantee,  bo  far  as  to 
e[iiil>le  lier  to  maintain  suit  to  quiet  title  Bgainst 
all  [u-THoon  except  the  bolderH  of  the  legal  title. 

3.  In  an  fiction  to  quiet  title,  where  defend- 
ant set  nn  that  the  deed  of  plaintiff  was  made 
to  tlefraiid  the  grantor's  creditors,  among  whom 
«~ag  ii<>rendaot,  an  offer  by  defendant  to  prove 
iy  ihf>  Krantor,  on  cross-examination,  ttiat  while 
tlip  liitler  wns  insolvent  he  sold  certain  other 
Irtnd  to  another  peraon  for  a  nominal  considera- 
tt>>n.  with  a  view  of  defrauding  his  creditors, 
HHM  pruiierly  refused  as  not  legitimate  cross-ex- 
■mtnntion. 

4.  Bmr  in  rejecting  evidence  Is  cored  by  its 
■ubsequent  admission. 


Commls^ooers'  decision.  Department  1. 
Appeal  from  superior  court,  Placer  county; 
Matt  F.  Jcdinson,  Judge. 

Action  Abbie  A.  Hay  ford  against  E  melius 
Wallace  to  guiet  title.  Defendant  answered, 
setting  up  that  tbe  conveyaxices  to  plaintiff  were 
fraudulent  and  filed  a  cross  complaint  to  quiet 
title  to  the  same  lands.  A  decree  was  render- 
ed quieting  plaintiff's  title  to  one  part  of  the 
land,  and  quieting  defendant's  title  to  another 
portion,  and  both  parties  appealed  from  orders 
denying  their  motions  for  new  trials.  On  de- 
fendant's appeal.  Affirmed. 

Wallaoe  &  Wallace  and  Hadey  &  GosteUo 
for  iq^ellant  John  M.  Fnlwdler  and  Bm.  P 
Tabor,  for  reqiondent 

8EARLS,  O.  Tbls  Is  an  action  by  Abble  A. 
Hayford  to  quiet  her  title  to  certain  parcels  of 
land  situate  In  Placer  county.  Defendant  by 
her  answer,  denied  the  title  of  plaintiff,  and  In 
apt  terms  averred  that  the  land  was  the  prop- 
erty of  W.  B.  Hayford,  ttie  husband  of  plain- 
tiff, who  In  December,  188G,  was  Insolvent  and 
In  contemplation  of  Insolvency,  and  for  the 
purpose  o£  defrauding  his  creditors,  without 
coualderation  other  than  love  and  affection,  on 
the  7th  day  of  December,  1886,  executed  a 
deed  of  conveyance  of  certain  of  the  lands  to 
his  wife,  tbe  plaintiff,  and  that  afterwards,  and 
on  the  8th  day  of  November,  1889,  luder  like 
circumstances,  with  a  like  intent  and  upon  a 
like  consideration,  he,  the  said  W.  B.  Hayford, 
executed  another  deed  of  conveyance  to  the 
plaintiff  of  the  remainder  of  the  land  and 
premises  In  tbe  complaint  described.  Plaintiff 
is  averred  to  have  had  full  notice  of  the  facta. 
Defendant  was,  as  Is  alleged,  at  the  date  of 
said  deeds  a  creditor  of  said  W.  B.  Hayford  to 
the  extent  of  more  than  (2,500.  Other  facts 
tending  to  show  the  conveyances  fraudulent  are 
alleged,  but  need  not  be  noticed  here.  Defend- 
ant also  Interposed  a  cross  complaint,  in  whlcb 
she  showed  that  subsequent  to  such  conveyances 
she  procured  judgment  against  W.  B.  Hayford 
upon  a  irartlon  of  the  Indebtedness  due  her 
from  him,  and  Issued  execution,  imder  which 
a  levy  was  made  upon  such  lands,  a  sale  bad, 
and  tbe  lands  purchased  by  her,  and  that  in 
due  time  she  received  a  sheriff's  deed  for  all  of 
said  lands,  and  thereby  became  the  owner 
thereof,  and  prays  that  her  title  thereto  may  be 
quieted.  Plaintiff  answered  the  cross  com- 
plaint and  denied  all  fraud,  eta  Tbe  cause 
was  tried  by  the  court  written  findings  filed, 
and  a  decree  was  entered  thereou  quieting  the 
title  of  plaintiff  to  the  parcel  of  land  described 
In  the  deed  of  November  8,  ISSti,  and  quieting 
the  title  of  defendant  to  the  parcels  of  land 
described  In  the  conveyance  of  December  7, 
1886.  Each  of  the  parties  moved  the  court  for 
a  new  trial  as  to  so  much  of  the  Issues  as  were 
adverse  to  ber,  and,  tbeir  several  motions  hav- 
ing been  denied,  each  of  the  parties  has  ap- 
pealed from  the  orders.  This  case  (No.  81>  !■ 
on  defendant's  aweaL 

So  far  as  this  appeal  Is  concerned,  we  may 
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dlanln  consideration  of  the  deed  of  18S6,  as 
the  flndlngB  relating  thereto  are  In  fiiTor  of  ap- 
pellant, and  8he  la  not  aBsalllDg  them.  Turn- 
big  to  the  deed  of  Noramber  8,  1839,  we  find 
tbe  findings  and  conduaions  of  law  are  assailed 
appellant  upon  various  grounds,  tbe  more 
hnpoitant  of  which  are:  (1)  Tbe  deed  of  No- 
Tember  8,  188©,  Is  either  void  or  voidable  for 
t*>e  reasons:  <a)  That  the  testimony  showed 
ttiat  W.  B.  Hayford  was  InsolTent  at  tbe  date 
thereof;  and  while  tbe  court  fonnd  tbat  be  was 
InsolTent  hi  December,  1886,  it  tilled  to  flod 
upon  tbe  Issue  of  such  Insolvenc^y  In  1889,  wboi 
the  deed  of  tbe  last-mentioned  date  was  ex- 
ecuted. <b)  Tbat  the  testimony  and  findings 
show  that  "W.  B.  Hayford  and  E.  W.  Moore 
held  tbe  property  In  trust  for  W.  M.  Hayford, 
the  son  of  W.  B.  Hayford,  and  that  as  said 
Moore  did  not  join  tn  tbe  deed  to  plalatttf,  It  Is 
Told  ande.'  sections  860  and  870  of  our  Civil 
Code,  (c)  Ttie  courideradon  of  the  deed  Is  love 
-and  affection. 

If  tbe  father,  W.  B.  Hayf&rd,  beld  as  a 
trastee,  the  deed  Is  void  for  want  of  proper 
a:ecutlon  by  tbe  proper  parties.  On  tbe  other 
tond.  If  tbe  fattier  bad  a  ben^clal  interest  In 
fbe  property.  It  Is  voM  because  tbe  father  was 
In  debt,  and  could  not  make  a  Toluntaiy  con- 
feyanee. 

The  following  statement  of  factfl,  as  fonnd 
by  the  court,  or  Hlustrated  by  tbe  evidence. 
Is  essential  to  a  correct  understanding  of  tbe 
points  made  by  appellant:  On  the  ITtb  day 
of  May,  1S82,  one  J.  It.  Johns,  being  tbe  own- 
er thereof,  by  grant,  bargain  and  sale  deed, 
conveyed  to  one  E.  W.  Moore  and  to  W.  B. 
Hayford,  In  trust  for  W.  M.  Hayford  (bis  son, 
then  of  tbe  age  of,  say.  17  years)  the  tract  of 
land  In  question,  consisting  of  80  acres  of 
land.  The  consideration  of  tbe  deed  was 
94iN>,  of  whicb  sum  the  Infant  son  paid  one- 
half,  viz.  $200  of  his  own  money,  whicb  the 
evidence  shows  he  earned  selling  fruit, 
etc..  at  the  railroad  depot,  Oolfar,  and  which 
be  had  deposited  in  bank  at  Sacramento.  B. 
W.  Moore  paid  bis  half  of  tbe  purchase  mon- 
ey. W.  M,  Hayford.  the  Infant,  entered  Into 
poRsesnion  of  tbe  land  so  purchased,  and  paid 
his  share  of  tbe  expense  of  improving  and 
cnlttvating  the  same,  amounting  to  a  large 
Bwrn  of  money.  It  Is  quite  apparent,  we 
think,  from  the  testimony,  that  the  parties 
did  not  understand  that  any  trust  relation 
existed,  except  as  to  the  undivided  half  of 
W.  M.  Hayford.  tbe  minor.  The  conveyance, 
however,  is  worded  in  purt  as  follows:  "This 
Indenture,  made  the  17th  day  of  May,  1882, 
between  J.  R.  Johns,  of  Amador  county,  state 
of  Caiifomia,  party  of  tbe  first  part,  and  Ell- 
sha  W.  Moore,  of  Bearer  county,  state  of 
Pennsylvania,  and  W.  B.  Hayford,  in  trust 
for  W.  M.  Hayford,  a  minor,  parties  of  the 
second  part,  for  and  In  considpration  of  the 
sum  of  $400,  •  •  •  doth  grant,  bargain, 
sdl,  and  convey  unto  the  parties  of  the  sec- 
<Rid  part  and  their  belrs  and  assigns  for- 
ever," etc.  There  is  in  the  deed  no  other  In- 
dication of  a  tniBt,  sare  In  the  foregoing 


quotation.  On  the  8th  day  of  November, 
1889,  tbe  minor.  W.  M.  Hayford.  who  was  at 
the  last-mentioned  date  24  years  of  age,  unit- 
ed with  his  father,  W,  B.  Hayford.  tbe  hitter 
of  whom  is  described  as  "tmstee,"  in  a  con- 
veyance of  tbe  undivided  one-half  of  the  said 
80  acres  of  land  to  the  plaintiff  her^n.  Love 
and  affection  are  mentioned  as  tbe  considera- 
tion of  the  amv^ance,  which  is  In  the  nsoai 
form  of  a  grant,  bannln  and  sale  deed. 
There  is  not  in  tbe  pleadings  any  allegation, 
nor  was  there  any  evidence  tending  to  ebow, 
that  W.  B.  Hayford  was  Insolvent  prior  to 
1886.  Tbe  appellant  here  was  not  a  creditor 
of  Hayfork  until  1885.  When,  on  the  ITth 
day  of  May.  1882,  Johns  conveyed  the  prop- 
erty in  question  to  Moore  and  W.  B.  Hayford 
in  trust  for  W.  M.  Hayford,  a  minor,  the  ef- 
fect of  tbat  conveyance  was  (conceding  tbat 
the  whole  estate,  and  not  one-half  thereof, 
was  Intended  to  be  held  by  tbe  grantees  for 
the  benefit  of  tbe  minor,  as  claimed  by  aj^d- 
lant)  to  vest  the  title  in  Moore  and  W.  B. 
Hayford,  for  the  sole  benefit  of  tbe  minor. 
Appellant  contends  that  as  the  minor  lived 
at  the  time  with  his  parents,  and  as  there 
was  no  evidence  that  W.  B.  Hayford  had  re- 
linquished his  right  to  tbe  earnings  of  his 
son.  tbe  $2<X>  paid  by  the  latter  Is  to  be  re- 
garded as  the  money  of  the  tather.  We 
think,  when  the  father  permitted  bis  son  to 
engage  in  the  business  of  selling  fruit,  re- 
ceiving and  banking  the  proceeds  In  his  own 
name,  and,  without  objection,  permitted  him 
to  pay  It  out  as  the  consideration  for  land 
purchased  for  his  benefit,  it  was  sufficient 
evidence  that  tbe  father  bad  assented  to  the 
ownership  of  the  money  by  the  son,  as  fonnd 
by  the  court  Tbe  question  Is  of  no  practical 
Importance,  bowevn.  In  the  determlnatloa  of 
the  case,  for  tbe  reason  that  W.  B.  Hayford, 
t>eing,  so  far  as  appears,  entirely  solvent  at 
that  date  (1S82),  might  witb  tbe  ntmost  pro- 
priety give  to  his  minor  son  the  modest  sum 
of  $200  to  enable  the  latter  to  purchase  land 
witb  whicb  to  engage  In  the  fruit  and  vine- 
yard business.  In  either  aspect  of  the  ease, 
then,  the  minor  son  had.  as  against  bis  fa- 
ther, the  entire  beneficial  Interest  In  the  land, 
with  only  tbe  naked  title  In  tbe  father,  or  in 
the  father  and  Moore.  W.  B.  Hayfoiti  never 
bad  any  interest  In  the  land  to  which  the  lien 
of  appellant's  later  Judgment  conld  attach,  tx 
which  In  1883,  when  be  l}ecame  Insolvent  or 
at  any  time  thereafter,  he  could  convey  In 
fraud  of  bis  creditors,  or  of  any  one  except 
his  cestui  que  trust.  A  bankrupt  may  con- 
tinue to  discbarge  bis  duty  as  a  trustee,  and 
trust  property  in  his  possession  does  not  go 
to  bis  assignee  or  to  his  creditors.  Perry. 
Trusts  &  Trustees,  M  345-358.  Under  these 
circumstances,  the  Insolvency  of  said  Hay- 
Ford  In  1S89,  when  he  united  with  his  son  in 
a  conveyance  to  the  respondent  here,  be- 
comes a  false  quantity  In  the  problem,  and  It 
was  not  necessary  to  find  thereon. 

Tbe  deed  of  November  8,  X888,  Is  a  Joint  one 
hy  W.  B.  Hayford,  trastee,  and  W.  IC.  Hax- 
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ford,  aa  parties  of  tbt  first  part,  and.  In  oon- 
sMeratlra  of  lore  and  affection,  conveya  tlw 
oDdiTlded  one-ludf  o<  tbe  80  acres  of  land 
theretofon^  and  ateea  1882,  held  la  tnut  for 
W.  M.  H«yford.  to  AbM«  A.  Hayford.  ber  beln 
and  aaslgnai  W.  M.  Hajford,  aa  befor*  atat 
ed.  bad  reached  his  majority.  Tbe  entire  ot>- 
jeet  flf  the  tnut.  viz.  to  hoM  the  l^al  title 
dnrinc  tbe  minority  of  aald  W.  M.  Bayfoid, 
had  been  aceompUabed.  "When  the  porpoaa 
for  which  an  express  tnut  waa  created  craseat 
tbe  estate  of  the  trustee  also  ceases."  CW. 
Code,  I  871.  It  Is  tme,  the  naked  legal  title 
waa  Tested  In  W.  B.  Hayford,  or  In  him  and 
Moore.  It  Is  equally  tme  that,  as  a  rule,  two 
or  more  trustees  must  Join  In  a  coDveyance  of 
the  lesal  title.  But  W.  Hayford,  having 
at  the  date  of  his  conveyance  a  perfect  equi- 
table title,  could  convey  the  same;  and,  hav- 
ing done  so.  his  grantee,  Hie  respondent  here, 
became  and  Is  vested  with  aucb  equitable 
title,  and  by  vtartoe  thereof  Is  In  a  position  to 
ooramand  a  conveyance  of  tbe  legal  title.  If 
desired.  As  sncta  holder  of  the  equitable  title, 
respondent  Is  In  a  posltlfm  to  maintain  an 
action  to  qolet  ber  titie  against  the  defend- 
ant and  aD  persons  except  the  holders  of  tbe 
kgal  title.  Orr  v.  Stewart,  67  CaL  275,  7 
Pac  GOa;  Smith  v.  Brannon,  13  CaL  007; 
Wilson  T.  Madison.  55  Cal.  6. 

The  alleged  error  of  the  cotirt  In  refusing 
to  permit  defendant  to  prove  by  W.  B.  Hay- 
ford. on  cross-examtnatlon,  that  while  be  was 
Insolvent,  to  wtt.  on  December  3,  1886,  with  a 
view  of  defrauding,  blnderli^,  and  delaying 
fafs  creditors,  etc.,  he  sold  to  Jacob  H.  NefP 
073  acres  of  land  for  the  nominal  considera- 
tion of  9500,  cannot  be  maintained  for  tbe 
reasons:  (1)  It  was  not  legitimate  cross-ezam- 
inattoo.  (2)  For  the  reason  that  as  he  did 
not  own  any  Interest  In  the  tract  of  land  here 
In  dlspnte  at  that  time,  and  bad  not  for  years 
prior  to  the  time  he  Is  averred  to  have  become 
iBBolrent.  It  waa  wholly  Irrelevant  and  tmma- 
tertaL  (8)  And  for  the  further  rcaatm  that  the 
cooTt  at  a  later  period  hi  tbe  trial  permitted 
this  very  proof.  We  recommend  that  the  or- 
der appealed  from  be  affirmed. 

W*  fiODCor:  YASdAEF,  0.1  BIILOHBB, 

a 

PER  CURIAM.  For  the  reasons  given  in 
ttie  f  oreffolng  optnlw  the  order  appealed  Cnnbi 
kafflrmeA. 


GOUNSKX  ct  al.  t.  ALUSON  et  aL 
(Sac;  lia) 

(BnivenM  Court  of  Califonila.    Oct  7,  1896.) 

FOVSK   OP  ATmSMST— CoifSTBCOTlOM— RATiriOA- 

Tios  OF  Act  or  AaB:eT. 
1.  A  power  of  attorney  to  an  agent  author- 
Izinit  falm  to  "superintend"  property  of  his  prin- 
elpau,  and  to  "preserve,  manage,  sell,  and  ^h- 
pose  of"  tbe  same,  asd  to  "mansge,  work,  sell, 
and  dispose  ot"  other  property,  did  not  confer  au- 
thority OD  the  agent  to  execute  a  promisRory 
note  la  the  name  of  blrpriadpals,  or  to  mwtgage 


tb^  fBTsnCTty  to-  aeenR  ths  sasie,  thaoiA  the 

note  waa  giver  in  settlement  of  an  antecedent 
debt  contracted  by  the  agent  In  the  management 
of  the  property. 

2.  Under  the  provision  of  Civ.  Code,  {  2S10. 
that  a  mtificatioB  can  be  tnade  only  in  the  man* 
ner  that  would  bsve  been  necessary  to  confer  an 
original  authority  for  tbe  act  ratified,  tbe  fact 
that  prfncipela  made  no  objectlrai  to  the  execn* 
tien  a  mortgage  by  an  ageat  In  their  names^ 
to  secur*  a  prist  IndebtMlnMS  contracted  by  tlie 
agent,  will  not  constltote  a  ratification  of  the 
act,  ft  not  appearing  that  they  had  knowledge  of 
the  fact  ssttil  action  to  fortdose  was  brought. 

Department  I.  Appeal  from  superior  court, 
Shasta  connty;  Edward  Sweeney.  Judge. 

Action  by  Uotlnsky  and  others  against  AlB- 
son  and  others.  Judgment  for  plaintiffs,  and 
defendants  appeal.  Reversed. 

C.  P.  Bobinsoa.  L,  D.  McKIsIck.  and  T, 
M.  Osmoat,  for  appellants.  Clay  W.  Taylov 
and  J.  Chadboame,  for  respendenth 

HARRISON.  J.  Tbe  plaintiffs  brought  this 
action  to  fore<4ose  a  mortgage  npon.  certain 
propettr-HBSlnhig  claims  and  other  real  e»- 
tate— situate  In  tbe  county  of  Shasta.  Tke 
mortgage,  and  also  the  promissory  note  for 
which  It  was  given  as  secarlty,  were  exeeu^ 
ed  to  tbe  iMntifla  by  the  defendant  Barron 
for  blmMlf  and  as  the  attorney  In  fact  of 
his  co-defendants.  Allison  and  fiackett  The 
power  of  attorney  from  Allison  and  Sackett 
to  Barrcm,  under  wblch  these  Instruments 
were  executed,  gave  him  authority  "to  su- 
perintend all  oar  property  In  Shasta  connty, 
and  state  of  California,  known  as  the  'Sny- 
der Mine,*  and  all  ctber  mines  acquired  by 
na  by  purchase  or  otherwise,  and  also  all 
water  rights  and  mill  property;  and  to  pre* 
serve,  manage,  sell,  and  di^se  of  any  and 
all  of  tbe  said  mines,  mills,  or  other  prop- 
erty la  such  manner  as  be  shall  deem  meet 
and  proper  and  for  otu:  best  interest;  and 
also  to  locate  mill  sites,  town  sites,  mining 
(^tms^  and  water  rights,  and  take  all  tba 
necesaary  legal  steps  or  proceedlnga  to  ac- 
complish tbe  same,  aa4  nansffe.  work,  sell, 
and  dispose  of  any  and  all  of  them  to  our 
best  advantage."  The  court  held  that  the  au- 
thority given  by  this  power  of  attorney  waa 
sufficient  to  authorize  tbe  execution  of  the 
note  and  mortgage,  and  rendered  Judgment 
In  favor  of  the  plaintiffs.  Tba  defendouta 
bave  appealed. 

A  power  of  attorney,  like  any  other  Inatm* 
ment.  is  to  be  construed  according  to  the  nat- 
ural Import  of  Its  language;  and  tbe  authori- 
ty which  the  principal  has  conferred  upon 
his  agent  la  not  to  be  extended  by  Implica- 
tion beyond  tbe  natural  and  ordinary  sig- 
nificance of  tbe  terma  In  which  that  au- 
thority has  been  glveiL  Tbe  attorney  baa 
only  such  authority  aa  the  principal  has 
chosen  to  confer  upon  him.  and  one  dealing 
with  him  must  ascertain  at  his  own  rlA 
whether  his  acts  will  bind  the  prIuclpaL  By 
tbe  above  letter  of  attorney  given  by  All>< 
son  and  Saekett  to  Barron,  be  bad  authority 
ta  **aopcttntaBd"  the  poropaty  of  hla  prtiici> 
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pals,  and  to  "preserre,  manage,  aell,  and  dis- 
pose of"  the  same,  and  also  to  locate  mill 
sites,  mining  claims,  and  water  rights,  and 
"to  manage,  work,  sell,  and  dispose  of  them." 
A  power  to  sell  and  convey  real  estate  does 
not  authorize  the  attorney  to  mortgage  It 
Jeffrey  t.  Hursh,  49  Mich.  81,  12  N.  W.  898; 
Wood  T.  Goodrldge,  6  Cush.  117;  Brown  t. 
Rouse,  93  Cal.  237,  28  Pac.  1044.  For  an  ei- 
haustlTe  discussion  of  the  subject,  see  Camp- 
beU  T.  Association,  163  Pa.  St  609,  30  AtL 
222.  224.  **The  power  Is  not  to  be  extended 
by  construction.  The  principal  determines 
for  himself  what  authority  he  will  confer 
upon  his  agent  and  there  can  be  no  Im- 
plication, from  his  authorizing  a  sale  of 
his  lands,  that  he  Intends  that  his  agent 
may,  at  discretion,  charge  him  with  the  re- 
Bi>on&lbIlitles  and  duties  of  a  mortgagor." 
Jeffrey  t.  Hurab,  supra.  In  Billings  t.  Mor- 
row, 7  Gal.  171,  It  was  held  that  an  attorney 
•  who  was  authorized  to  "superintend"  the 
real  and  personal  estate  of  his  principal  had 
no  authority  to  make  a  sale  of  the  property. 
There  Is  clearly  no  power  conferred  by  the 
above  Instrument  to  execute  a  promissory 
DOte  in  the  name  of  the  principals,  or  to 
mortgage  their  property  to  secure  Its  pay- 
ment The  authority  to  "preserve  and  man- 
age" the  property,  or  to  "manage  and  work" 
it,  cannot,  by  any  reasonable  construction, 
be  held  to  Include  an  authority  to  mortgage 
It,  and  Is  Inconsistent  with  the  Idea  of  Im- 
iwslng  a  personal  charge  upon  the  principals, 
except  for  such  expenses  as  may  be  Incurred 
in  Its  preservation  and  management  It  was 
shown  that  the  promissory  note  In  question 
was  given  for  money  paid  out  by  the  plaln- 
tiffs  to  the  workmen  In  the  mines,  and  also 
for  merchandise  purcliased  for  the  mines, 
upon  the  order  of  Barron,  and  the  respond- 
ents contend  that  this  was  within  the  au- 
ttaorl^  given  to  Barron  to  preserve  and  man- 
age the  mining  claims,  and  formed  a  suffi- 
cient consideration  for  the  execution  of  the 
promissory  note.  It  does  not  appear  at  what 
time  the  money  was  paid  or  merchandise 
famished  for  which  the  note  was  executed, 
bot  it  was  shown  that  it  had  all  l>een  paid 
and  furnished  prior  to  Its  execution.  The 
note  and  mortgage  were,  therefore,  executed 
In  consideration  of  an  antecedent  obligation, 
and  not  for  the  purpose  of  preserving  or 
managing  the  property.  The  money  and 
merchandise  thus  furnished  by  the  plaintiffs 
would  doubtless  have  formed  a  sufficient 
consideration  for  the  execution  of  the  prom- 
issory note  by  Allison  and  Sackett;  but, 
unless  they  had  given  to  Barron  authority  to 
execute  the  note  for  them,  they  could  not  be 
held  liable  for  its  payment  even  though 
they  had  derived  an  advantage  by  reason 
of  the  consideration  upon  which  he  bad  ex- 
ecuted the  note;  and,  even  if  they  could 
hare  been  held  liable  for  the  moneys  so  paid 
and  the  merchandise  so  sold  upon  his  order, 
they  had  not  given  him  any  authority  to  bind 
thoD  Ux  the  payment  tiX.  Interest  thereon  at 


the  rate  of  IH  P^r  cent,  per  month,  or  to  se- 
cure the  same  by  a  mortgage.  The  testi- 
mony of  Sackett  that  neither  he  nor  Allison 
ever  objected  or  found  fault  with  the  giving 
of  the  mortgage,  did  not  constltate  a  rati- 
flcatlon  of  its  execution  by  Barron.  Civ. 
Code,  f  2310.  It  did  not  appear  that  the 
execution  of  the  mortgage  was  known  by  ei- 
ther Allison  or  Sackett  prior  to  the  com- 
mencement of  the  action.  The  Judgment 
and  order  are  reversed. 

We  concur:  GABOUTTB,  J.\  YAN  FLEET, 

J. 


In  n  SILYAB'8  BSTATB.    (S.  F.  8S1.> 

(Supreme  Court  of  California.    Oct  7,  1896.) 

ADKiyiSTRATOBS  —  APPOIKTHBNT  OF  StKA!T()IR— 
RSVOCATION  OF  RliqOBST  BT  HkIR — APFKAU 

1.  Code  Civ.  Proc.  f  1879,  having  aathort»d 
a  court  to  app<^nt  a  stranger  as  admimstrator 
of  an  estate  upon  the  written  request  of  one 
who  would  Iiimseif  be  ^titled  to  letters  of  ad- 
ministration, where  such  request  and  a  renu&da- 
tloD  have  been  filed  by  a  petitioner,  and  proceed- 
ings for  his  appointment  have  been  institnted, 
the  heir  will  not  be  permitted  to  teroke  It  with- 
out reason. 

2.  Where  an  order  refnslng  to  permit  an  h^ 
to  withdraw  a  request  for  the  appointment  tA 
another  as  administrator  of  an  estate  Is  based  oo 
conflicting  testimony.  It  will  not  be  leversed  oo 
appeal. 

Department  1.  Appeal  from  superior  court, 
Santa  Cruz  coun^;  J.  H.  Logan,  Judge. 

Application  for  the  appointment  of  Joseph 
L.  EnoB  as  administrator  of  the  estate  of 
Silvar,  deceased.  Fnnn  an  order  granting 
the  petition,  Antonio  SUvar  appeals.  Af- 
firmed. 

Frank  B.  Joeephs,  Delmas  ft  Shwtrtdge^ 
Edw.  A.  Holman,  and  Bdw.  H.  Shaw,  for 
appellant    Lindsay  &  Casstn,  for  respondent 

PER  CURIAM.  A  petition  for  letters  of 
administration  upon  the  estate  of  the  above- 
named  decedent  was  filed  In  the  superior 
court  by  Joseph  L.  Enos,  who  stated  therein 
that  he  had  been  requested  by  Antonio  Silvar, 
the  brother  of  the  deceased,  to  act  as  adminis- 
trator of  the  estate,  and  accompanied  his  peti- 
tion with  the  written  renunciation  by  said 
Antonio  of  his  right  to  letters  of  administra- 
tion upon  tbe  estate,  and  a  request  to  the 
court  to  appoint  Enos  aa  sncb  admlniatrator. 
Prior  to  the  day  set  for  hearing  the  petition, 
Antonio  filed  a  revocation  of  his  said  renun- 
ciation, and  a  petition  that  he  might  blmsdf 
be  appointed  administrator  of  the  estate,  and 
also  filed  an  opposition  to  the  appointment 
of  Enos,  upon  the  ground  jof  his  Incompe- 
tency. The  petitions  were  heard  tt^tber, 
and  the  court  granted  that  of  Enos,  and  order- 
ed letters  of  administration  to  be  Issued  to 
him.    From  this  order  Antonio  has  appealed 

The  court  found  "that  the  revocation  of  Uie 
waiver  of  said  Antonio  of  his  right  to  act  as 
such  administrator,  and  his  request  tor  the 
appointment  f>f  said  Boos,  aa  stated  In  tiis 
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fiudlnsB  bereln.  was  without  reason  in  fact, 
but  SQcb  rerocatioB  was  solely  on  the  ground 
that  said  Antonio  tiad  cliansed  bis  mind  In 
relation  thereto":  and.  as  a  conclusion  of  law, 
found  **that  said  revocation  by  said  Sllvar 
was  not  anthorlxed  In  law,  and  was  for  that 
nason  Told."  Th«  principal  sronnd^  urged 
upon  the  appeal  aie  that  the  reoneet  of  An- 
taaSo  tar  the  anwlntment  of  Einos  was  ob- 
tained fraud,  and  was  made  npon  the 
axreement  by  Bnos  that  be  would  withdraw 
whenerer  Antonio  should  m  wiah,  and  that 
since  making  the  request  Bnos  bad  manifest- 
ed such  ImtlUty  to  the  rights  of  Antonio  as 
to  Justify  the  wltiidrawal  of  bis  request  The 
eridence  upon  these  several  questions  of  fact 
was  sharply  conflicting  at  the  trial,  and  we 
are  therefore  precluded  from  disturbing  the 
conclusIonB  of  the  court  thereon.  The  statute 
(Code  Clr.  Proc.  i  1379)  authorises  ttie  court 
to  appoint  a  stranger  as  admlidstrator,  np<»i 
the  written  request  of  one  who  would  himself 
be  entitled  to  letters  of  administration;  and 
In  Re  Klrtlan's  Estate,  16  GaL  101,  it  was 
bdd  that  aftu  having  made  such  request,  and 
enconraeed  the  petitioner  to  go  to  the  expense 
snd  trouble  of  applying  for  the  office  the  heir 
would  be  estopped  from  withdrawing  hte  re- 
nunciation. Bee,  also,  In  re  Bedell's  Estate, 
97  OaL  S39,  82  Fac  828.  The  order  Is  af- 
firmed. 


la  le  BULLABD'S  ESTATE.  O.  F.  664.) 
(Sopreme  Oonrt  of  GalUonila.  Oct  7,  1896.) 
ArrsAL— DiSHissAL— NB0SBB1.KT  FABnsa— Foo- 

B&TB  pROOBKDIjrOS. 

1.  An  appeal  from  an  order  approving  the  re- 
port of  an  administrator,  by  a  conteatant,  on  the 
sround  that  the  report  omtaina  a  claim  improp- 
erly allowed  againat  the  eatate,  will  nftt  be  dla- 
tnissed  because  nn  notice  of  appeal  was  served 
on  the  claimant^  where  it  does  not  appear  that 
inch  claimant  wai  a  party  to  the  proceeding  be- 
low. 

2.  The  fact  that  an  order  mar  have  been  made 
by  a  court  In  a  probate  proceeding  without  hav- 
ing before  it  necessary  parties  constitutes  no 
sround  for  the  dismissal  of  an  appeal  from  such 
order. 

Department  1.  Appeal  from  auperlor  court 
city  and  counQr  of  San  Francisco;  J.  V.  Cof- 
fey, Judge. 

Appeal  from  au  order  approving  the  report 
of  the  administrator  of  the  estate  of  BuUard, 
deceased.  Motion  by  respondent  to  dismiss 
the  appeal.  Denied. 

Oeo.  D.  Collins,  for  appellant  H.  H.  Mc- 
Plke  and  Tid}ln  &  Tdbin,  for  respondent 

HARRISON,  J.  The  administrator  of  the 
estate  of  the  above-muned  decedent  rendered 
to  the*miperior  oonrt  his  account  of  the  ad- 
ministration of  said  Mtate  for  settlement 
and  In  connection  therewith  reported  a  daim 
■gainst  tbe  estate,  In  favor  of  the  HIbemla 
SaTlngs  &  Loan  Socles,  which  had  been  pre- 
sented and  allowed  by  him,  for  the  sum  of 
Sl,816JSs  and  afterwards  approved  by  the 


judge,  and  filed  In  the  coui-t.  On  the  hear- 
ing of  the  settlement  of  said  account  one  of 
the  heirs  of  the  decedent  contested  the  al- 
lowance of  this  claim,  and  excepted  to  the 
account  in  this  reject;  but  his  exception 
was  overruled,  and  the  account  was  settled 
and  allowed.  In  hla  appeal  from  this  order 
the  notloe  of  appeal  was  served  npon  the  ad- 
ministrator alone,  and  the  motion  is  now 
made  to  dismiss  the  appeal  npon  the  ground 
that  the  notice  of  appeal  was  not  served  up- 
on the  claimant;  that  the  clalnumt  is  In  real- 
ity the  adverse  party,  without  whose  pres- 
ence this  court  lus  no  Jurisdiction  to  review 
the  order  appealed  from. 

In  Re  Delaney*s  Estate,  110  CaL  663.  42 
Fac.  9S1,  It  vras  held,  in  reference  to  the  ap- 
peal then  before  tiie  court,  that  the  executor 
was  the  only  adverse  party  upon  whom  it 
was  necessary  to  serve  the  notice  of  appeal 
from  the  order  settling  his  account  for  the 
reason  that  he  was  the  oily  party  adverse  to 
the  contestant  In  the  matter  tiien  appealed 
from.  It  was  .not  held,  nor  was  it  stated  &s 
a  rule  of  procedure,  that  In  every  appeal 
fnnn  an  order  settling  the  account  of  an  ex- 
ecutor, he  Is  the  only  adverse  party  npon 
whom  the  notice  of  q)p«tl  must  be  served. 
In  an  iqipeal  from  such  order«  as  In  any  other 
appeal,  whenever  it  spears  tbtt  there  are 
others  affected  by  the  i^peal,  whose  Inter- 
ests are  adverse  to  the  appellant  their  pros* 
ence  in  the  appellate  court  Is  necessary  to 
give  that  court  Jurisdiction  to  review  tbe 
matter  appealed  from.  It  Is  only  the  record 
upon  the  appeal,  however,  which  can  be  ex- 
amined tor  the  purpose  of  ascertaining  who 
are  adverse  parties  to  be  served  with  the  no- 
tice of  Bppeal.  Harper  v.  Hildreth.  99  Cal. 
26S,  83  Fac.  IIOS.  "And  the  record  which 
Is  to  be  ccmsidered  for  that  purpose  is  the 
record  of  the  proceeding  in  which  the  appeal 
is  taken."  In  re  Ryer.  110  Cal.  656,  42  Pac. 
10S2.  It  does  not  appear  from  tlw  Mil  of 
exertions  In  the  presHit  case  that 'the  Hl< 
bemla  Savings  &  Loan  Sodety  was  In  any 
respect  a  party  to  the  proceedings  In  the  su- 
perior court  from  which  the  present  appeal  Is 
taken,  and  unless  It  waa  a  party  thereto  It 
was  not  necessany  to  serve  the  notice  of  ap- 
peal upon  It. 

The  suggeatlou  by  the  respondent  that  the 
superior  court  had  no  Jurisdlctlcm  to  pass  up- 
on the  contestants  exception  to  the  allow- 
ance of  its  daim,  for  the  reason  that  no  ci- 
tation had  been  Issued  to  tbe  claimant,  and 
that  the  claimant  had  had  no  opportunity  to 
be  beard  upon  the  exception,  is  unavailing 
as  a  reason  for  dismissing  tbe  appeaL  It 
was  held  in  Re  Ryer's  Estate,  110  Cal.  556, 
42  Pac.  1082,  that  while  a  failure  to  serve 
the  adverse  party  with  notice  of  tbe  inten- 
tion to  move  for  a  new  trial  might  be  a  rea- 
son for  denying  the  motion  in  the  superior 
court,  and  might  upon  an  appeal,  If  such 
service  was  necessary,  be  a  ground  for  af- 
firming or  reversing  tbe  order  appealed  ftom. 
It  does  not  deprive  this  court  of  Jurisdiction 
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to  bear  tbe  appeal,  or  constitate  a  groiind  for 
ita  dlemlaaaL  See,  also,  Herrtman  t.  Men- 
ales  (CaL)  44  Pac.  HOH.  The  prlnclplea  ap- 
idlcable  to  an  appeal  from  an  ordw  denybis 
a  new  trial  are  applicable  to  tbe  pceoent  mj^ 
peal.    Tbe  motion  la  denied. 

Weeoncon  OAKOUTTJB,  J.;  VAN  FLBBT, 

J. 


ASCHA  et  iJ.  1.  FITCH.   (Sac.  115.) 

(Snprene  Court  of  California.    Oct  6>  1806.) 

MiNiRO  LiSN  Claim— SctPFtotRiMT—Aoilox  w 
ExfOKoa — Nonsuit. 

1,  Under  Code  Civ.  Proe.  |  1187,  which 
qairefl  the  claimaot  of  ■  lieD  for  labor  performed 
on  a  miDmc  dalm  to  file  for  record  his  claim, con- 
taining a  statement,  among  other  thiogfl,  of 
"the  name  of  owner  or  reputed  owner,  U 
known,  and  also  the  name  ot  the  person  by  whom 
he  wai  employed,"  a  lien  claim  which  fkils  to 
■tate  hj  whom  the  claimaot  was  emplc^ed  Is 
fatallT  defeetlTe. 

2.  A  claim  for  liea,  after  deacribinc  the  mining 
daim,  stated  that  P.  was  the  owner  of  the  claim, 
*^e  aaid  lien  being-  held  and  claimed  for  and  oa 
account  of  werk  snd  labor  performed  me  as 
a  miner  for  said  F.  on  said  mining  claim"  for  a 
period  definit(>lj  stated,  "under  an  agreement 
with  said  F.,**  etc.  Hdd,  that  such  claim  stated 
by  whom  the  claimant  was  emplt^ed,  as  requir- 
ed by  Code  CIt.  Proc.  $  11S7. 

S.  Sach  claim  of  lien  contained  a  anfficient 
statement  of  the  "terms,  time  given,  and  coodi- 
tioaa  of  the  contract,"  as  required  by  atatnte. 

4.  Where  the  precise  words  of  the  statute  have 
not  been  used  by  the  claimant  of  a  lien  for  labor 
done  on  a  mining  claim,  but  substantially  equir- 
alent  expressions  have  been  resorted  to.  It  is  a 
snRicIent  compHance  with  the  statute. 

5.  In  8u  action  to  enforce  a  lien  for  labor  done 
on  a  mining  claim,  where  it  appears  that  the 
claim  for  Hen  Is  iusuIBcient  becuise  it  falls  to 
state  by  whom  tbe  claimant  was  employed,  the 
claimant  Is  entitled  to  a  personal  judgment 
against  defendant  for  the  amount  due  him,  and 
it  is  error  to  grant  j  motion  for  nonsuit. 

Commlsaloners'  deciston.  Department  1.  Ap- 
peal from  Bimerlor  eonrt,  Slakiyoo  comity;  J. 
S.  Beard,  Judge. 

Action  by  Nathan  Aacha  and  others  against 
0.  8.  Fitch  to  enforce  three  several  liens,  one 
In  favor  of  each  ot  the  plaintiffs,  on  tbe  Gold 
Nugget  mlnlnff  claim.  From  a  Judgment  of 
nonsnit,  plaintiffs  appeal.  Reversed. 

Warren  &  Taylor,  for  appellants.  Herbert  B. 
Raynes  and  L.  P.  Gobnrn,  for  rsBpmdent. 

SEARIiS,  0.  This  action  Is  brought  to  en- 
force three  several  Hens,  <me  In  fitvor  of  each 
of  tbe  plaintiffs,  for  labor  performed  upon  the 
Gold  Nngget  mining  claim,  situate  In  the  coun- 
ty of  Siskiyou,  Cal.  The  three  plaintiffs  united 
in  tbe  acthm,  as  under  section  1195  of  tbe  Code 
of  Clirll  Procedure  they  may  properly  do.  At 
the  trial  the  Hens  were  severally  offered  In  evi- 
dence. To  their  Introdoction,  and  to  the  Intro- 
duction of  each  of  them,  counsel  for  defendant 
objected,  "upon  the  frrounds  that  It  Is  Incompe- 
tent, Irrelevant,  Immaterial,  and,  further,  that 
It  does  not  compl}'  with  section  1187  of  the 
Code  of  Civil  Procedure,  which  section  pro- 
vides what  thes&  claims  of  lien  shall  contain. 


It  Is  not  verlfled,  aa  provided  by  law  It  dun 
be.  It  does  not  contain  the  name  of  tbe  pnaoi 
by  whom  thla  man  was  eaophved.  It  doea  not 
contabi  a  atatemeat  of  the  terma,  time  givoi,  or 
oondldona  of  tbe  omtiact."  Tbe  coort  aa»- 
tnined  the  objectkm.  to  wUch  nding  con —el  for 
plaintiffs  duly  exacted.  Tbcreupoa  coonsel  for 
plalntlffa  rested,  and  on  moth>n  of  defoidant'i 
counsel  a  Dooault  was  granted.  These  several 
rnUnga  were  rdled  ivon  by  tbe  plalntUU  la  a 
mntkxi  tor  a  new  trial,  and  from  an  order  deny- 
ing Buch  motlos  they  appeal. 

nieie  was  prooCoC  the  perfmsnaiice  tr 
tlffa  of  tibe  labor  tor  defendant  v^aa  tbe  mining 
claims,  and  at  tte  flUng  aC  the  Itans  in  due  time, 
and  tbe  flnt  qpeetisn  tawdnd  idstea  to  the 
snCdMcy  at  tbe  several  Una  aad  of  tbe  affi- 
davits thenta  WeaKofQi^iAmttaatttaBndlog 
ot  the  couit  In  exdnding  tbe  lien  of  Geerge 
P.  Aadia,  one  of  tbe  pfalnttflh^  waa  oonect 
Under  aecttas  llflT  ot  the  Cede  at  GlvU  Pre- 
oedore,  tbe  Un  claimant  ts  KneireA  to  file  fer 
record  his  ciatm,cootalning  a  smfeement.  ameng 
other  things,  ot  "the  naaw  of  tbe  owner  or  re» 
fntad  owner.  If  known,  and  also  tbe  name  at 
the  person  by  whom  he  was  eaiploffed,"  etc 
The  Uen  filed  by  said  George  F.  Aacfaa  statea 
that  0.  &  Fladi  IB  Um  omier  aad  touted  owa" 
er.  bat  faife  to  state  by  wlsoM  be  waa  employed. 
TUs  waa  a  fatal  omlaskm.  Wood  r.  Wrede.  48 
CaL  037.  Different  conslderatloDB  apply  to 
the  other  two  lima  They  are  subatantially 
alike,  and  we  set  out  one  to  fall,  with  the  affi- 
davit attached  thereto,  as  a  type  ot  the  other. 
It  b  as  ff^ows: 

"Know  all  men  Iqr  diese  presmts,  that  I,  L. 
F.  McCoy,  of  Sawyer's  Bar,  SlAyaa  cooniy. 
state  of  California,  do  hereby  give  notice  of  my 
Intention  to  hold  and  dalm  a  lien,  by  Thtne  of 
the  stotate  In  such  case  made  and  provided, 
upon  that  certato  real  eatoto  to  said  SlaUyoa 
county,  to  Liberty  mining  district,  and  known 
aa  the  'Gold  Nugget  Mtoing  Claim*;  that  a  8. 
Fltcfa  la  the  owner  and  reputed  owner  of  said 
mining  claim,  the  said  Uen  being  h^  and 
claimed  frr  and  on  accoont  of  woffe  and  labor 
performed  by  me  as  a  mlnwfbr  s^  C.S.F1t<^ 
upon  said  mining  claim  for  the  period  of  thirty- 
six  days  from  tbe  lOtb  day  of  April.  ISM,  op 
to  and  toctodtog  the  SOtb  day  of  siayi  ISM. 
under  an  agreement  with  said  C.  S.  Fitch,  for 
an  agreed  per  diem  of  amounting  to  the 
aggr^te  to  tbe  sum  of  990;  that  by  tibe  teraaa 
of  said  agreement  I  was  to  rective  my  pay  at 
tbe  end  of  each  and  erary  wedc;  that  I  lum 
received  for  said  work  and  labor  die  som  of 
$10.  and  no  more,  leaving  a  balance  still  due. 
owing,  and  unpaid  to  me  of  tbe  sum  (tf  ^4; 
that  thirty  days  have  not  elapsed  stoce  the 
performance  of  said  work  and  labor.  Lk  F. 
McCoy. 

"State  of  California,  County  of  SIsMyifb— ss.t 
On  this  23d  day  of  June.  ISM.  personally  ap- 
peared L.  F.  McCoy,  who,  being  by  me  first 
duly  sworn,  on  his  oath  says  that  the  abstract 
of  indebtedness  mentioned  and  described  In 
the  foregoing  notice  Is  true  and  correct,  and 
that  there  Is  atiU  due  and  owing  to  him  tram 
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Uie  said  a  S.  Fitcb,  for  ttae  wotte  and  labor 
4foi«Bald.  tbe  sum  of  ¥74,  after  deducting  all 
joBt  credits  aDd  ofCisets.    I*.  F.  McCoy. 

"SubacTlbed  and  sworn  to  before  me  this 
2Bd  day  of  Jnne.  ISM.  [BeaL]  John  S. 
Hughes^  Notary  Public  tat  Slaklyon  Goonty, 
Oal." 

From  the  foregoing  notice  It  will  be  observ- 
ed 4hat  ttae  claimant  sutes,  among  other 
things:  (1)  That  tbe  owner  and  reputed  own- 
er of  tbe  mining  claim  Is  a  S.  Fitch. 
That  the  lien  Is  claimed  on  account  of  labor 
performed  by  claimant  upon  the  mining  claim 
for  said  C.  S.  Fitch.  {Z)  That  It  was  per- 
formed under  an  agreement  with  said  C.  fl. 
Fitch,  for  an  agreed  price  of  $2JM)  per  day, 
payable  at  tbe  end  of  each  week.  <4)  That 
he  has  received  for  such  work  a  given  sum, 
ind  no  more,  leaving  a  balance  of  |74  dtie 
and  owing.  ^)  The  affidavit  states  that  satd 
warn  of  974  Is  still  doe  and  owing  him,  after 
deducting  all  Just  credits  and  offsets. 

To  say  that  A.  performed  labor  for  B.  does 
not  neceesarlly  Imply  that  B.  employed  him; 
bnt  to  assert  that  A.  performed  labor  for  B. 
under  an  agreement  with  tbe  latter  as  to  the 
rate  of  wages  and  time  of  payment  Is  to  al- 
lege subertantlally  that  A.  was  employed  by 
B.  The  notice  of  lien  contained  a  sufficient 
statement  of  the  "terms,  time  given,  and  con- 
ditions of  the  contract."  It  is  true  that  a  me- 
duiDlc's  Hen  Is  purely  a  statutory  creation, 
and  that  he  who  would  avail  himself  of  its 
benefits  must  show  a  substantial  compliance 
with  the  terms  of  the  statute.  It  by  no  means 
follows,  however,  that  courts  should  give  to 
the  statute  a  construction  tending,  by  its 
tecfanleallty,  to  fritter  away,  Impair,  or  de- 
stroy the  benign  objects  aimed  at  In  its  adop- 
tion. Whatever  is  made  necessary  to  the  ex- 
istence of  the  Hen  niust  be  performed,  or  tbe 
attempt  to  create  It  will  be  futile.  But  we 
are  not  called  upon  to  bold  the  claimant  to 
a  rigid  technicality  as  to  the  manner  of  per- 
formance; and  where  it  appears  that  tbe  pre- 
cise words  of  the  statute  have  not  been  used 
by  the  claimant,  but  that  other  and  substan- 
tially equivalent  expressions  have  been  resort- 
ed to,  it  will  be  deemed  a  sufficient  compli- 
ance with  the  requirements  of  the  law.  In 
this  view  of  the  case,  the  Mens  of  L,  F.  Mc- 
Ooy  and  Nathan  Ascha  were  sufficiently  ex- 
pfldt  to  entitle  them  to  be  admitted  In  evi- 
dence, and  their  exclusion  was  erroneous. 

2.  The  order  granting  defendant's  motion 
for  a  nonsuit  was  erroneous.  The  lien  of  G. 
F.  Aflcha,  as  before  stated,  was  without  va- 
lidity, bat,  open  tbe  evidence  disclosed  by 
the  record,  he  was  entitled  to  a  personal  Judg- 
ment against  tbe  defendant  for  tbe  amount 
due  him.  Morris  v.  Wilson,  07  Gal.  644,  82 
Fac.  801;  I>acore  v.  Leonard.  45  Gal.  304; 
Oodf  CIT.  Proc.  f  &80.  We  recommend  that 
the  order  denying  a  motion  for  a  new  trial 
be  reversed,  and  a  new  trial  ordered. 

W«  concor:   TANGLiEF,  a;  BBLGHBB, 

a 


PER  GUBIAM.  For  tke  reasons  given  In 
the  forcing  opinion,  tbe  order  denying  • 
motion  for  a  naw  trial  to  reveraedt  ud  «  new 
trial  ordered. 


KBhLBY  T.  BBBBANOUS.  Ooontj  Treasurer. 
(Sac.  166.) 

(Supreme  Coart  of  Galifomia.  Oct.  6,  1606.) 
'  SvinsNOi— BuBDBK  or  PRoor. 
In  an  action  to  compel  a  cotrnty  trensnrer  to 
pay  a  warrant,  plaintiff  alleged  that  under  a 
contract  with  the  county  be  had  collected  certain 
mon^  dae  it,  for  which  hla  compensatioo  was  to 
be  &0  per  cent.;  that  he  presented  his  claim  to 
the  Bupervisors.  who  allowed  it;  that  the  auditor 
drew  a  warrant,  and  that  the  treasurer  refused 
to  pay  it.  The  answer  denied  any  agreement 
wttn  plaintiff  except  a  certain  writtm  ountract, 
substantially  at  alleged  by  plainttfl.  Tbe  an- 
swer averred  that  such  contract  waa  ultra  vires 
and  void,  dtnied  that  plaintiff  rendered  any  serv- 
ices under  the  eoatract,  and  alleged  that  the 
county  from  which  the  money  was  collected  had 
instituted  an  action  to  recover  it  back,  snd  that 
tlie  name  was  still  pending.  The  contract  with 
plaintiff  did  not,  on  its  face,  appear  to  be  ultra 
vires  or  void  add,  that  the  plpadings  made  a 
prima  farie  case  In  fuTor  of  plaintiff,  and  the 
burden  of  proof  was  oq  defendant  to  show  facta, 
if  any  existed,  to  defeat  the  case  thus  made. 

ConunlBsioiien'  decision.  Department  1. 
Appeal  from  superior  court,  Qlenn  county; 
Frank  Moody,  Judge. 

Petition  by  K  B.  Kelley  for  a  writ  of  man- 
date to  compel  J.  F.  Bersanous,  treasurer  of 
Ulenn  county,  to  pay  a  warrant  drawn  on 
said  treasurer  by  the  county  auditor,  and 
payable  to  petitioner.  From  a  Judgment  In 
favor  of  defendant,  petitioner  appeals.  Re- 
versed. 

John  T.  Harrington,  for  appelant.  George 
D.  Dudley,  for  respoudeuL 

8EABLS,  C.  Writ  of  mandate  to  compel 
tbe  defendant,  as  treasurer  of  the  county  ot 
Glenn,  to  pay  a  vrarrant  for  $811.30,  drawn 
upon  the  said  treasurer  by  the  county  au- 
ditor, and  payable  to  petitioner.  Defendant 
had  Judgment  in  the  court  below,  from  which 
Judgment  plaintiff  appeals. 

At  tbe  trial  tbe  plaintiff  or  relator  read  to 
the  court  his  petition  and  the  answer  there- 
to, and  rested  his  case.  Thereupon  defend- 
ant declined  to  introduce  any  evidence,  and 
tbe  cause  was  submitted  to  the  court,  and 
thereafter  it  tiled  written  flndings,  specifying 
that  the  "contract  alleged  and  set  out  iu  the 
answer  of 'tbe  defendant  and  alleged  as  the 
contract  upon  which  the  claim  of  the  plain- 
tiff and  relator  Is  based,  is  ultra  virus  aud 
void."  Tbe  question  involved  in  tbe  case 
Is  this:  Under  the  pleadings,  upon  whom 
did  the  burden  of  proof  restV  Had  the  plain- 
tiff moved  the  court  for  Judgment  opou  tlie 
pleadings,  be  would,  in  effect,  have  admitted 
that  all  of  tbe  averments  of  the  answer  were 
true.  Ward  v.  Flood,  48  Cal.  4(3;  FlemlQfr 
V.  Wells.  05  Cal.  3^9,  4  Pac.  197;  People  v. 
Johnson.  85  Cal.  474.  31  Pac.  611;  McGowan 
T.  Ford.  107  Gal.  ITJ,  40  Pac.  231.   He  did 
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not,  boweTer.  thus  more  the  conrtt  but  om- 
tented  himseU  with  submltUnff  hla  case  upon 
the  admissions  of  the  pXeadlngs,  upon  the 
theory  that  under  such  i^eadlngs  the  burden 
of  proof  was  cast  upon  the  defendant  The 
following  Is  a  sniimiatT  of  so  much  of  the 
pleadings  as  are  Important  for  the  purpose 
In  Tlew.  The  petition  for  the  writ  of  man- 
date shows,  among  other  things:  (1)  De- 
fendant Is  treasurer  of  Olenn  county.  (2) 
That  on  tbe  15th  day  of  November,  1802,  the 
board  of  BujwrrlBorB  ot  Olenn  county,  being 
adrlsed  that  said  Glenn  county  had  divers 
claims  and  demands  against  the  county  of 
Colusa,  entered  Into  an  agreement  with  peti- 
tioner whereby  th^  employed  blm,  as  an 
attorney  at  law,  to  collect  the  same,  by  ac- 
tion at  law  or  otherwise,  for  the  use  of  Olenn 
county,  and  for  his  compensation  he  was  to 
receive  BO  per  cent.,  ot  one-hal^  of  all  he 
should  collect.  &)  That  he  performed  serv- 
ices under  said  agreement,  whereby  there 
was  paid  into  the  state  treasury,  for  the 
credit  of  Glenn  county.  In  November,  18&1, 
on  account  of  railroad  taxes,  under  what  Is 
known  as  the  "Reassessment  Act,"  in  cases 
where  former  assessments  were  void,  etc., 
the  sum  of  ?1,622.72.  The  4th,  5th,  6th,  7th, 
and  8th  paragraphs  ci  the  petition,  all  of 
which  are  by  the  answer  and  findings  at  the 
court  admitted  and  found  to  be  true,  are 
statements  in  apt  words  and  proper  fbrm  of 
tbe  making  and  filing  with  the  clerk  of  peti- 
tioner's claim  for  one-half  of  the  sum  col- 
lected, vis.  for  ^lluie,  duly  verified,  etc.; 
the  consideration  thereof  by  the  board  of 
supervisors,  and  the  allowance  thereof  by 
fald  board,  and  an  order  for  its  payment; 
the  dravrir^  of  a  wammt  therefor  Isy  the 
auditor  In  his  favor  on  the  common  fund; 
the  presentation  thereof  to  the  county  treaa- 
urer,  and  the  Indorsement  thereon  by  tbe 
treasurer,  "Not  paid,  for  the  want  of  funds^* 
that  on  June  13,  1885,  there  were  In  the 
treasury  funds  to  pay  said  warrant,  and  de- 
mand of  payment  thereof,  and  refusal  of 
the  treasurer  to  make  such  payment  The 
answer  denies  that  there  was  any  agree- 
ment vplth  petitioner  except  a  certain  written 
ctmtract  which  Is  set  out  In  htec  verba,  and 
which,  not  being  denied,  as  provided  by  sec- 
tion 448  of  the  Code  of  Civil  Procedure,  Is  to 
be  taken  as  admitted.  This  contract,  which 
Is  .duly  executed  and  approved  by  the  dis- 
trict attorney,  recites  that  the  board  of  su- 
pervisors of  Olenn  county,  by  and  with  the 
advice  and  consent  of  the  district  attorney, 
agrees  and  contracts  with  K.  E.  Kelley  that 
all  debts,  dues,  and  demands  within  the 
province  and  power  of  tbe  board  against  tbe 
county  pf  Colusa,  growing  out  of  the  dlviBlon 
of  Colusa  county  and  the  formation  of  Glenn 
county,  and  due  to  said  Glenn  county,  are 
turned  over  to  Ketley  for  collection,  and  he 
Is  authorized  to  sue  therefor  In  the  name 
of  Glenn  county,  and  to  take  all  necessary 
steps  to  recover  the  same.  Kellcy  Is  to  pay 
all  costs  and  expenses,  and  to  give  a  bond 


to  hold  Glenn  county  harmless  therefrom. 
Suit  to  be  brought  on  or  before  May  1,  1893, 
and  to  be  diligently  prosecuted,  unless  a  sat- 
isfactory settlement  is  reached  before  tbe 
last-named  date.  Kdley  to  receive  one-half 
of  Ell  sums  collected  (except  school  mon^s); 
the  othn  half  to  be  turned  over  to  Gleim 
county.  Tbe  answer  avers  this  contract  **so 
entered  into  by  the  board  at  sapervlsprs 
was  ultra  vires  and  void."  The  answra  sets 
up  other  defenses,  among  which  are:  (1) 
That  it  denira,  on  information  and  belief, 
that  Kelley  rendered  any  services  under  the 
contract,  but  that  the  sum  of  |1,622.72  was 
anrarUoned  to  Glenn  county  by  tbe  state 
board  of  equalization  on  account  of  ba(^ 
taxes  collected  from  a  railroad  company  up- 
on Its  road  extending  through  said  Glenn 
county.  (2)  That  Colusa  county  daims  this 
IdmUcal  money  from  Glenn  county,  baa  In- 
stituted an  action  to  recover  tbe  same,  which 
Is  pending  and  undetermined,  etc. 

In  McGowan  v.  Ford,  107  CaL  177,  40  Pac 
231,  it  was  held.  In  substance,  that  where 
It  is  averred  In  the  petition,  and  not  denied, 
that  the  board  ot  sujiervisors  allowed  the 
claim,  and  ordered  a  warrant  drawn  there- 
for, and  tbat  a  warrant  waa  regularly  drawn 
by  the  auditor,  and  delivered  to  the  peti- 
tioner, It  must  be  presumed  that  official  duty 
In  allowing  and  issuing  the  warrant  was 
regulariy  performed,  and  the  burden  of  proof 
Is  upon  the  treasurer  to  show  that  be  was 
justified  In  reusing  paymoit,  and  it  does 
not  rest  upon  the  plaintiff  to  show,  by  af- 
firmative proof,  that  the  board  of  snpervlsoiv 
had  Jurisdiction  to  Issue  the  warrant,  merely 
because  the  averments  of  the  answer  ahow 
that  the  board  of  supervisors  bad  no  Juris- 
diction to  allow  tbe  claim.  McFarland  v. 
McCowen.  98  Cal.  329,  83  Pac.  113.  and 
Colusa  Co.  V.  De  Jamett,  SS  CaL  375,  are  to 
like  effect  This  doctrine  is  subject  to  the 
exception  that  If  It  appears  on  the  face  of 
the  claim  that  It  Is  one  over  which  tbe  board 
of  supervisors  had  no  Jurisdiction,  or  that 
they  acted  In  excess  of  their  Jurisdiction, 
tbe  auditor  may  refuse  to  draw  his  warrant 
In  payment  of  the  claim,  or,  having  done 
so,  the  treasurer  may  refuse  payment  Lin- 
den V.  Case,  46  CaL  171;  Merriam  v.  Board, 
72  Cal.  SIS,  14  Pac.  137;  CarroU  v.  Sleben- 
thaler,  37  Cal.  193;  McFarland  v.  McCowni. 
supra.  There  is  no  brief  on  file  on  behalf 
of  defendant,  and,  if  the  contract  set  out  In 
the  answer  la  ultra  vires  the  powers  of  tbe 
supervisors,  we  fail  to  see  wherein.  It  Is 
sulMtantlally  such  a  contract  as  was  upheld 
In  Lassen  Co.  v.  Shlnn,  88  Cal.  510,  26  Pac 
365.  We  are  of  opinion  that  tbe  due  allow- 
ance of  tbe  claim  by  the  board  of  supervisors 
for  tbe  services  of  petitioner  as  an  attorney 
(the  fact  that  he  is  an  attorney  at  law  Is  not 
denied),  and  the  presentation  to  the  tfeaa- 
urer  of  a  warrant  therefor  In  favor  of  peti- 
tioner, issued  In  due  form  by  the  auditor, 
when  there  were  funds  in  tbe  treasury  ap- 
plicable to  the  payment  th«re(4  made  a 
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prima  facie  case  in  favor  of  the  petitioner; 
and,  these  facts  being  admitted,  the  burden 
of  proof  was  cast  upon  the  treasurer  to 
show  facts.  If  any  existed,  to  defeat  the  case 
thus  made.  It  follows  that  the  Judgment 
shoiild  be  reversed,  and  a  rebearlng  had. 

We  concur:  BRITT,  0.;  BBULGHDR,  a 

CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  Judgment  !■  re- 
versed,  and  a  rehearing  had. 


HATFORD  V.  WALLACB.    (Sac.  79.) 
^Dpreme  Oonrt  of  California.    Oct  6,  1896.) 
Gift— Fraudulrnt  Costbyakcib — Im»oi,tbnot  or 

OuAHTOR— EVIDBXOB. 

1.  A  voluntary  promise  oa  the  part  of  a  hus- 
band to  assign  a  life  inBuraoce  policy  to  his  wife, 
withoDt  delivery  of  possession  of  the  policy,  does 
not  coDstitQte  a  ^ft  to  the  wife,  so  as  to  serve 
as  a  valuable  consideration  for  a  note  sabsequent- 
]y  given  by  the  husband  to  the  wife  for  the  pro- 
ceeds of  the  policy,  which  were  collected  and 
used  by  him. 

2.  On  the  Issue  as  to  the  solvency  of  the  gran- 
tor at  the  time  of  a  volnntary  conveyance,  there 
was  evidence  that  he  was  a  member  of  a  firm 
whose  books  showed  assets  considerably  In  ex- 
cess of  liabilities,  bat  that  the  firm  shortiy  after- 
wards assigned  for  the  benefit  of  creditors,  and 
that  the  assignee,  after  seven  years,  had  been 
unable  to  reimburse  himself  for  money  advanced 
to  pay  firm  debts;  that  jndgment  was  rendered 
against  the  grantor  on  an  individnal  debt,  which 
he  compromised  fbr  50  per  cent;  that  he  owed 
several  thousand  dollars  to  individnal  debts,  and 
that  he  owned  an  interest  In  a  land  speculation, 
the  value  of  which  was  placed  by  witnesses  at 
between  f 20,000  and  fa^OOO.  but  whidi  proved 
worthless.  HM,  that  a  flnding  that  the  grantor 
was  insolvent  was  warranted. 

3.  An  assignment  of  error  that  the  findings  do 
not  support  the  judgment  cannot  be  considered 
on  appeal  from  an  order  denying  a  new  trial;  an 
appMi  from  the  Judgment  Is  nacessary. 

Commfssdonera'  decision.  Department  1. 
Appeal  from  superior  court,  Placer  county; 
Matt.  P.  Johnson,  Judge. 

Action  Abble  A.  Hayford  against  Bme- 
Une  Wallace.  There  was  a  Judgment  for 
defendant,  and  from  an  order  denying  a  new 
trial  plaintiff  appeals.  Affirmed. 

Wallace  &  Wallace  and  Henl^  &  Costello, 
for  appellant  John  M.  Fulwellcr  and  Ben. 
P.  Tabor,  for  respondent 

SKARLS,  O.  Action  to  quiet  title  to  sepa- 
rate parcels  of  land  conveyed  to  appellant  by 
separate  deeds.  Defendant,  as  a  defense  and 
by  way  of  cross  complaint,  averred  the  tract 
of  land  Involved  In  this  appeal  was  conveyed 
tn  plaintiff,  who  Is  appellant,  by  W.  B.  Hay- 
ford,  her  husband,  November  7,  1880,  with- 
out other  consideration  than  love  and  affec- 
tlon;.  that  at  said  date  said  W.  B.  Hay  ford 
was  Insolvent  and  that  defendant  was  a 
creditor  of  said  Hayford,  and  that  she  se- 
cured a  Jndgment  under  which  the  land 
was  acdd,  and  she  clalnis  title  nndra  a  aber^ 
IfTa  deed,  etc.   Defendant  also  pleaded  ac- 


tual fraud  on  the  part  of  Hayford,  and 
knowledge  thereof  on  the  part  of  his  wife. 
Defendant  had  a  decree  in  her  favor  as  to 
the  land  conveyed  to  plaintiff  December  7, 
1886.  Plalntift  moved  for  a  new  trial,  which 
was  refused,  and  this  appeal  Is  from  tbe 
order  of  refusal.  The  court  found,  among 
other  things: .  (1)  That  W.  B.  Hayford,  the 
huatrand  of  plaintiff,  on  the  7th  day  of  De- 
cember, 18S6,  conveyed  the  land  In  question 
to  the  plaintiff,  who  entered  Into  possession. 
(2)  That  the  only  consideration  for  the  con- 
veyance was  love  and  affection,  and  there 
was  no  valuable  or  money  consideration 
therefor.  (3)  That  at  the  time  of  such  con- 
veyance W.  B.  Hayford  was  insolvent  and 
unable  to  pay  his  debts,  and  among  bis  cred- 
itors at  that  time  was  the  defendant  Eme- 
tine Wallace,  to  whom  he  was  Indebted  In 
the  sum  of  ¥2,500  upon  two  promissory  notbs 
of  91,250  each.  (4)  Hayford  did  not  aecate 
the  deed  to  his  wife  in  contemplation  of  In- 
solvency, or  to  hinder,  delay,  or  defraud  his 
creditors.  (5)  Plaintiff  did  not  know,  at  the 
date  of  the  execution  of  the  deed,  that  her 
husband  was  Insolvent  and  did  not  accept 
tbe  deed  with  knowledge  of  any  fraudulent 
intent  on  the  part  of  her  hnsband. 

The  second  of  tbe  foregoing  findings  Is  as- 
sailed upon  tbe  ground  that  the  evidence  Is 
Insufficient  to  Justify  the  flnding  "that  love 
and  affection  was  the  only  consideration  for 
the  deed,  and  that  no  valuable  nor  money 
consideration  was  paid  therefor."  It  Is  true, 
there  was  evidence  tending  to  show  that  W. 
B.  Hayford,  who  was  a  merchant  at  Colfax, 
and  a  member  of  the  firm  of  Hayford,  Per- 
kins ft  Co.,  held  a  policy  of  Insurance  upon 
his  life,  payable,  about  1883,  to  his  then  wife, 
or,  in  case  of  death,  to  said  Hayford.  His 
wife  died,  and  he  intermarried  with  the 
plaintiff  and  appellant  in  187a'  The  plain- 
tiff testified  that  the  first  year  of  their  mar- 
riage her  husband  told  her  of  the  policy, 
and  said  when  It  was  paid  abe  should  havb 
the  money,  but  that  when  it  was  paid  be 
wanted  to  use  the  money,  and  promised  to 
give  her  his  note,  with  interest  at  10  per 
cent  This  was  to  1883,  and  on  April  10, 
1888,  he  gave  her  a  note  for  ?2,000,  which 
was  the  consideration  for  the  deed  in  ques- 
tion. Hayford  himself  testified  that  he  as- 
signed the  policy  to  his  wife,  and  that  she 
kept  It  until  it  was  due,  in  1883,  when  she 
delivered  It  to  him  for  collection,  and  that 
he  n^ected  to  give  her  a  note,  as  be  had 
promised,  until  1889.  On  the  other  hand, 
there  was  testimony  tending  to  show  that 
this  insurance  policy  was  pledged  to  Mr. 
Wallace,  the  husband  of  defendant,  as  se- 
curity for  a  debt  due  him  from  said  Hay- 
ford, and  remained  In  his  hands  until  his 
death,  and  until  It  was  due.  In  1883,  when  It 
was  delivered  to  Hayford  by  order  of  the  re- 
spondent as  representative  of  her  decMSed 
husband,  and  the  money  collected  and  paid 
over  to  her  in  satisfaction  of  the  debt  or  a  por 
tlon  of  it  owing  by  said  Hayford.   Tbla  te- 
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Tolved  a  contradiction  of  tbe  statement  that 
the  policy  was  deUrered  by  Haytord  to  his 
wife,  aod  reutined  by  ber.  The  court  evi- 
dently bellCTed  the  statement  of  Mn.  Em*- 
lizve  Wallace.  In  this  riew  the  policy  did 
not  conatltate  a  gift  to  the  plaintiff  for  want 
of  delivery  of  posaession,  aad  did  not  aerye 
as  a  valuable  consideration  for  the  note  of 
April  10,  1S88,  made  by  Hayford  to  plaintiff. 
AnaiQ,  according  to  all  the  statements,  the 
policy  of  Insurance  was  Cor  $1,800.  HayfOrd 
paid  Id  premiums,  after  the  alleged  gift  to 
his  wife,  tbe  sum  of  say  ¥900  from  his  own 
money,  and  then  gave  bis  wife  a  note  for 
$2,000  on  account  thereof.  There  are  a  va- 
riety of  minor  circumstances  disclosed  by  the 
record  tending  in  the  same  dtrectlcm,  and 
which  serve  to  create  sach  a  conflict  in  the 
evidence  as  to  preclude  our  interpoeltloa  to 
set  aside  the  finding  upon  the  ^onnd  that  It 
is  not  supported  by  the  evidence. 

2.  Appellant  also  attacks  tbe  third  finding, 
wherein  It  is  found  that  W.  B.  Hayford  was 
at  the  date  of  the  execution  of  tbe  deed  to 
his  wife  (December  T,  18B6>  Insolvent  and  un- 
able to  pay  his  debts,  and  that  among  his 
creditors  was  defendant,  whom  he  owed  $2,- 
SOO,  etc.  Upon  this  Issue  tbere  was  testi- 
mony tending  to  show  that  the  firm  of  Hay- 
ford. Perkins  &  Co.,  In  December.  ISSS,  and 
'December,  1886,  owed  some  $35,000  to  $40,- 
000.  and  was  possessed  of  assets  in  lands, 
buildings,  book  accounts,  notes,  etc.,  suffi- 
cient to  meet  all  their  liabilities  and  leave  a 
balance  of  say  $25,000  to  $28,000;  that  Hay- 
ford owed  several  thousand  dollars  in  indi- 
vidual debts,  but  had  an  Interest  In  a  colony 
known  as  "Chicago  Park,"  which.  In  the  opin- 
ion of  witnesses,  was  worth.  In  1886,  from 
920,000  to  $30,000.  This  Chicago  Park  enter- 
prise, it  iB  easy  to  see,  was  a  speculative  bnsl- 
fiesa,  with  valuationB  fixed  at  "boom  prices," 
and  which  was  a  disastrous  failure,  becom- 
ing worthless  as  an  Investment.  There  Is  no 
pretense  that  any  considerable  portion  of  the 
land  was  or  could  be  sold  in  1886  at  any  price. 
Hayford  was  sued  for  some  $2,200,  and  a 
Jndguent  obtained  against  him  for  that 
amotmt,  which  he  was  able  to  and  did  com- 
promise for  $1,100.  He  admitted  that  be  was 
pushed  by  his  creditors,  and  did  not  p»y;  and, 
notwtthstandlnf*  the  favorable  showing  as  to 
assets,  the  stubborn  fact  remains  that  In  tbe 
same  mmith  that  Hayford  conveyed  the  land 
In  question  to  hfs  wife.  via.  December.  1SS6, 
the  firm  of  Hayford,  Perkins  &  Co.  assifnied 
all  their  property  to  one  Egbert,  for  the  bene- 
fit of  their  creditors;  that  said  Egbert  ad- 
vanced $17,000  of  bis  own  funds  to  pay  firm 
debts,  and  up  to  tbe  time  of  trial  of  this  cause 
{November,  1803)  had  not  been  able  to  reim- 
burse himself  from  tbe  firm  assets  for  the 
nionv^  thus  advanced,  while  Hayford  had 
gone  through  Inscdvency.  In  the  face  of  this 
lesrimony  It  Is  futile  to  argue  against  tbe 
sufficiency  of  the  testimony  to  uphold  the 
fading  of  Insolvency  on  the  part  of  W.  B. 
HayCnd  on  Daconibar  7,  1886b 


3,  Appellants  further  contend  tbAt  the  find- 
ings do  not  support  the  judgment.  This  quei»- 
tlon  Is  not  Involved  In  an  appeal  from  an  or- 
der denying  a  motion  tor  a  new  trial.  Errors 
in  the  conclusions  of  law,  drawn  from  the 
facta  as  found  and  In  tbe  Judgment  entered 
thereon,  are  not  errors  of  law  occurring  dur- 
ing the  course  of  the  trial,  but  subsequent 
thereto,  and  can  only  be  taken  advantage  of 
by  an  appml  from  the  Judgment  Shepard  v. 
McNeil.  38  Oal.  74;  Martin  v.  Matfield.  40 
Cal.  42;  Jenkins  v.  Frink,  30  Cal.  585.  An  er- 
ror of  the  trial  court  In  rendering  -conclusions 
of  law  which  are  not  supported  by  the  find- 
ings Is  an  error  which  should  be  reviewed  by 
a  direct  appeal  from  the  Judgment,  and  is  not 
a  "decision  against  law,"  for  which  a  new  trial 
should  be  granted.  Shanklln  v.  Hall,  100  CaL 
26, 34  Pae.  636;  In  re  Uoyle,  73  CaL  566.  15  Pac 
125,  Mazkewltz  v.Plmentel.8aCal.  450.23Pac 
527;  Klrman  v.  HunnewlU.  93  CaL  526.  28 
Pac.  124;  Brlson  v.  Brlson,  80  CaL  323,  27 
Pac.  186.  Simmons  t.  Hamilton,  56  Cal.  4$$, 
which  seems  to  hold  a  contrary  doctrine,  was 
concurred  In  but  by  two  Judges,  antl  has  not 
been  followed. 

A  number  of  exceptions  were  taken  at  the 
trial  to  the  admission  and  exclusion  of  evi- 
dence. We  have  examined  them  with  oare, 
and  find  them  either  groundless  or  not  of  snf- 
flcient  importance  to  warrant  a  rereraaL  To 
discuss  them  at  length  would  occufv  much 
space,  and,  as  they  contain  no  novel  ques- 
tions, would  be  productive  of  no  good.  We 
recommend  that  tbe  order  appealed  from  be 
afflrmed. 

Wecoaeur:  YANGDLIBF,a;BELCHBS,C 

PER  CUBTAM.  For  the  reasons  given  In 
the  forexoInK  oplnioi^  the  ocdar  appeaisd 
from  la  afttrnwd. 


U<SINBTRT  et  al.  v.  CTTIZENr  BANK 
OP  WICHITA. 

(Supreme  Court  of  Kansas.    Oct.  10.  1896.) 

UMAtTTHORlZED  COMTRACT  OF  AOSHT  —  BATIVIOA- 

T(o»  IN  Part. 

One  who  accepts  tbe  benefits  of  s  contrset 
made  without  authority  in  his  behalf,  sfttr  be- 
ing fully  informed  of  all  its  terms,  mtiat  also 
accept  tne  burdcas  ImpoRed  on  him  by  tbe  cos- 
tract;  and  where  C,  without  authority,  pup- 
chases  and  has  roaTeypd  to  M.  a  tract  of  land, 
tor  which  a  part  of  the  purchase  price  is  paid 
In  cash,  and  a  mortgage  is  expcuted  for  the  un- 
paid balance  In  the  name  of  M.  by  C,  as  his  st- 
tomey  in  fact.  If  tbe  gnintpe  accepts  tbe  deed 
and  retalM  the  hmd,  be  most  slao  accsft  the 
mortgage  for  the  unpaid  purchase  money. 
(Syllabu?  by  the  Court.) 

Error  from  district  court,  Sedgwick  coun- 
ty;  Reed,  Judge. 

AcUon  by  the  atlzens'  Bank  of  Wichita 
against  James  McKinstry  and  others.  Judg- 
ment for  plaintiff.  DeCendanta  btlns  emor. 
Affirmed. 
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McKlnstiT  &  FalrcUid  and  3.  D.  Hoaaton. 
for  plafntlflB  in  error.  W.  O.  Stanley,  tor 
def  eodaitt  in  error. 

ALLEN,  J.  The  atlzens'  Bank  of  WIehtta, 
a«  plaintiff,  brought  suit  axaluBt  Grant  A. 
Hatfield  and  wife  and  James  MuKlnstry  and 
wife  on  a  note,  and  to  forectoee  a  mortgage 
for  13.148  and  interest,  on  certain  lands  tbere- 
In  described,  alleged  to  have  been  executed 
by  the  defendants  UatHeld  and  wife  In  per- 
son, and  by  the  defendants  McKtnstiy  and 
wife  by  W.  R.  Colcord,  tlielr  attorney  In  fact 
McKlnstry  and  wife  answered,  alleging  own- 
ership of  an  undivided  half  of  the  lands  de- 
scribed In  tbe  petltloB.  but  denying  the  ez- 
eeutfon  of  the  note  and  mortgage,  and  tbe 
authority  of  any  person  to  execute  such  note 
and  mortgage  for  them.  The  plaintifF  claim- 
ed tbe  DOte  and  mortgage  by  assignment 
from  Butler  &  Fisher.  HatUeM  and  wife 
answered,  pleading  a  judgment  In  a  fbrmer 
actlim  brought  by  Butler  &  Fisher  to  fore- 
close the  same  OMMrtgage.  Tbe  ease  was 
tried  before  tbe  court  without  a  Jury.  It  was 
admitted  at  the  trial  that  on  and  prior  to 
Bfarcb  15,  1887,  Butler  &  Fisher  were  the 
owners  of  the  property  cohered  by  the  mort- 
fOLfx.  It  was  rtiown  by  the  erldeaee  that  «d 
that  day  they  sold  the  land  to  HatfleM  aad 
Colcord.  daiming  to  act  on  behalf  of  McKlns- 
try; that  Butler  &  Fisher  executed  a  deed  to 
Hatfield  and  McKlnstry,  conwying  ttie  land 
to  tbem  for  an  expressed  consideration  of 
98.148.  Of  this  sum,  it  appears  that  «5,000 
waa  paid  in  cash,  and  tbe  mortgage  ia  suit 
was  executed  for  the  balance.  Colcord  held 
a  i>ower  of  attorney  from  McKlnstry  and 
wife  to  sell  and  convey  all  real  estate  held 
by  them  In  Sedgwlclt  coonty.  The  power  of 
attorn^  does  not,  fa  terms,  authorize  tbe  ex- 
ecution of  notes  or  mortgages.  On  the  20th 
«r  October,  1887,  Hatfield  and  wife  executed 
a  deed  to  McKhistry  for  tbe  ondlvlded  half 
of  a  certain  part  of  the  land,  coreoantlng 
agatnst  all  Incumbrances  except  one-half  of 
a  tS.148  mortgage  and  interest;  and  Colcord, 
aa  attorney  In  fact  for  McKlnstry  and  wife, 
executed  to  Hatfield  a  deed  conveying  to  him 
tbe  undivided  one-baif  of  another  part  of  the 
land,  covenanting  against  all  Incumbrances 
except  tbe  (3,148  ra<H^age.  At  tbe  trial  Mc- 
KlDBtry  testified  that  he  claimed  the  land, 
and  had  no  other  source  of  title  than  the 
deed  from  Butler  A  Fisher.  The  court  ftmnd. 
In  favor  of  the  plalotllT,  that  tbere  was  due 
from  the  defendants  the  sum  of  92.114.41« 
which  was  a  lien  on  the  lands  in  cmitroversy, 
and  rendered  Judgment  foreclosing  tbe  mort- 
gage. 

Tbe  contention  of  the  plaintiffs  In  error  Is 
that  Colcord  was  never  authorized  to  execute 
tbe  note  and  mortgage,  and  that  It  la  there- 
fore  void;  chat  In  this  state  there  la  no  such 
thing  as  a  vendor's  Hen  for  purchase  money, 
wbere  no  writing  Is  duly  executed  securing 
It;  that  the  power  of  attorney,  by  Its  repress 
tcriBB.  atiihorlxed  Oolcord  'only  to  sell  and 


convey  the  lands  of  McKlnstry;  and  that  par- 
ties dealing  with  him  were  chargeable  with 
notice  ci  tbe  limitations  of  his  authority  as 
deftned  in  the  power  of  attorney.  We  are  not 
fumlslied  any  brief  by  the  defendant  In  er- 
ror, nor  has  any  oral  argument  been  made  in 
Its  bohaif.  It  is  apparent,  however,  that  the 
plaintiff  In  error  smIcs  to  retain  tbe  benefit 
of  the  cqntract  made  in  his  behalf  by  Col- 
cord, and  to  repudiate  the  burden.  This  he 
caimot  do.  He  must  either  accept  or  reject 
the  transaction  as  a  whole.  If  he  retains  tbe 
land,  as  lie  claims  tl>e  right  to  do  by  his  an- 
swer, he  must  pay  for  It  according  to  tlie 
terms  of  tbe  contract  under  which  he  got  title 
to  It.  This  is  In  accordance  with  the  plain- 
est and  hest-iCstabHshed  principles  of  equity. 
Tbe  plaintiff  cannot  ratify  so  much  of  the 
transaction  as  Is  beneficial  to  him,  snd  reject 
•o  much  as  is  burdensome.  An  entirely  dlf* 
fcrent  question  would  be  presented.  If,  when 
Informed  of  the  contract,  he  had  tendered  a 
reconv^rance  of  tbe  land,  and  demanded  a 
renim  of  the  purchase  money.  NoUilns  of 
this  kind  was  attempted.  The  deed  Itsdf, 
under  which  he  dalms,  shows  the  w>w*ldwai- 
tlon  paid  to  have  been  |8,14&  Tbere  Is  no 
claim  that  more  than  $5,000  waa  paid  in  cash, 
and  Hatfield  and  C(4cord,  who  assumed  tbe 
right  to  act,  and  did  act,  fai  McKlnstry's  be- 
half, executed  the  mortgage  in  controversy 
for  the  balance.  Conceding  that  the  mort- 
gage was  ntteriy  void  when  executed,  so  far 
as  McKlnstry  waa  cmoenied,  when  he  ac- 
cepted the  conveyance  of  the  land,  and  as- 
serted title  to  it,  he  ratified  everything  that 
bis  unauthorized  agent  had  dime  of  which 
he  was  Informed  when  he  so  accepted  the 
title.  The  Judgment  is  affirmed.  Allthejoa- 
ticea  coneuinrtng. 


CHICAGO,  K.  4  W.  E.  CO.  v.  EVANS  et  aL 
(Supreme  Cunrt  of  Kansas.    Oct  10,  1896.) 

PL&ADINO  and  FkOOF— A.HRNUHSMT. 

In  sn  actioD  'on  a  cost  bond,  where  the 
platotiff  allege  that  the  penalty  of  the  bond,  aa 
executed,  was  $2,600,  and  asks  a  recovery  of 
that  sum,  and  it  Is  shown  on  the  trial,  and 
found  i>T  the  jury,  that  tbe  bond,  as  originaJly 
executed,  waa  Is  the  peual  sum  of  $1,500  only, 
CO  recovery  can  be  had  without  an  amendment 
of  tbe  pleadings  so  as  to  correctly  describe  the 
inatmnieot  aoed  on  as  it  was  in  fact  executed. 
The  fact  that  the  alteration  was  by  a  Btmnger 
to  tbe  instntment.  without  the  knowledge  or 
conaent  of  the  plaintiff,  does  not  retieve  ttie 
plMlntitr  of  the  Dei-sssity  of  correctly  describing 
ID  hia  petition  the  InBtrnment  on  whlcb  be  seeks 
a  recovery. 

(SjilabuB  by  the  Court.) 

Error  from  district  court,  Chase  county; 
Lucien  Karie,  Judge. 

Action  by  the  Cbici^,  Kansas  &  Western 
Railroad  Company  against  D.  &  Evans  and 
others.  Judgment  for  defendants.  Plaintiff 
brings  error.  Affirmed. 

A.  A,  Hurd  and  Stambaugh  A  Kurd,  for 
plaintiff  in  error.  Madden  Bioa.,  for  dtsfend- 
ama  la  error. 
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ALLEN,  J.  The  plaintiff  Id  error  brought  suit 
in  the  district  court  of  Chase  county  to  re- 
cover the  sum  of  $2,000  on  a  cost  bond  alleged 
to  hare  been  signed  by  the  defendants  In  er- 
ror. The  defendants  dented  the  execution  of 
the  bond  set  np  In  the  plaintiffs  petition.  At 
the  trial  the  principal  contention  was  whether 
the  bond  executed  by  the  defendants  was  for 
$1,500  or  for  $2,500.  The  amount  was  stated 
In  the  instrument  in  figures  only,  and  the  first 
ilgure  appears  to  hare  t>een  changed,  but -by 
whom,  and  at  what  time,  is  not  shown.  The 
Jury  found.  In  answer  to  special  questions  sub- 
mitted to  them,  that  the  tmud,  as  originally 
written  and  signed,  was  for  the  sum  of  $1,500, 
and  that  they  did  not  know  who  altered  It. 
A  general  verdict  In  fftTor  of  the  defendants 
was  also  returned,  and  Judgment  entered  ac- 
cordingly. The  plalntlfF  In  error  complains  of 
the  Instructions  of  the  court,  and  insists  that 
it  was  entitled  to  recover  on  the  bond  as  the 
Jury  found  It  to  have  been  when  executed.  It 
Is  said  that  in  the  absence  of  any  showing  that 
the  Instrument  was  altered  by  the  plaintiff  or 
any  of  Its  agents,  and  especially  in  view  of  the 
fact  that  the  Instrument  was  kept  in  the  cus- 
tody of  a  public  officer,  no  presumption  arises 
that  the  alteration  was  made  by  its  dii-ectlon, 
and  that  a  recovery  may  be  had  upon  a  spoliat- 
ed Instmment  where  the  party  la  innocent  of 
any  wrongdoing.  Conceding  for  the  purposes 
of  this  case  the  correctness  of  the  legal  prop- 
ositions advanced  in  behalf  of  the  plaintiff  In 
error  In  reference  to  spoliated  instruments,  an 
Insurmountable  difficulty  still  obstructs  the 
plaintiff's  case.  The  petition  sets  up  a  $2,500 
bond,  on  which  the  plaintiff  seeks  to  recover. 
No  application  was  made  at  any  time  for  leave 
to  amend,  and  recover  on  a  $1,500  bond.  The 
Jurisdiction  of  this  court  to  review  the  case  de- 
pends on  the  plaintiff's  claim  of  a  right  to  re- 
cover more  than  $2,000.  The  penalty  of  the 
bond  set  up  In  the  p-stitlon,  and  on  which  the 
plaintiff  relied  throughout  all  stages  of  the  tri- 
al, was  $2,500.  This  court  cannot  treat  the 
[>etltlon  as  having  been  amenled  so  as  to  set 
np  another  and  different  instrument,  for  the 
purpose  of  overturning  the  Judgment  ren- 
dered by  the  district  court.  In  the  absence 
of  any  amendment  of  the  pleadings,  the  an- 
swer of  the  Jury  to  the  first  special  question 
submitted  to  them  precluded  a  recovery,  and 
it  was  unimportant  whether  the  other  ques- 
tions were  answered  or  not  The  Judgment 
is  aflbmed.   All  the  Juaticea  concurring. 


PATTERSON  t.  PATTERSON. 
(Supreme  Court  of  Kansas.    Oct.  10,  1896.) 

DiTOBOS— JunOHINT    BT  DBFATII.T— SbRTIOB  BT 
PUBUOATION— ArriDAVIT. 

Where  a  divorce  was  granted  to  the  hns- 
band  by  default,  a»  upon  eeivlce  by  pnblicatioo, 
and  the  only  affidflvit  on  file  was  apparently  in- 
tmded  to  combice  In  one  the  facts  required  to 
be  stated  by  aections  73  acd  641,  respectively, 
of  the  Ciril  Code,  bnt  it  was  fatally  defective 
at  to  section  78,  and  the  appearance  docket  refer' 


red  to  one  affidavit  only,  and  there  was  no  evi- 
dence that  any  other  nad  ever  bees  made  or 
filed,  the  court  did  not  err  in  refusing  leave  to 
file  another  affidavit  upon  the  bearing  of  a  mo- 
tion to  vacate  the  decree,  nor  in  Buatajuing  said 
motion,  nor  in  dismissing  the  case  when  regular- 
ly reached  for  trial  on  the  failure  of  the  plain- 
tiff to  offer  evidence  in  eupport  of  his  petitltXL 
(Syllabus  by  the  Court.) 

Error  from  district  court,  Wyandotte  coun- 
ty; Henry  L.  Alden,  Jndg& 

Bill  for  divorce  by  W.  E.  L.  Pattenoa 
against  Ellen  A.  Patterson.  Decree  for  plain- 
tiff. Motion  by  defendant  to  set  aside  de- 
cree granted,  and  bill  diamlBsed.  Plaintiff 
brings  error.  Atarmed. 

Junius  W.  Jenkins,  for  plaintiff  In  error. 
Charles  O.  Littick  and  J.  Q.  Llttlcfc,  for  de- 
fendant In  errw. 

MARTIN,  O.  J.  On  November  6,  1887,  the 
plaintiff  obtained  a  decree  of  divorce  from 
the  defendant  and  for  the  custody  of  chil- 
dren. The  court  found  that  the  defendant 
had  been  duly  summoned  by  publicatioi*  in 
the  Wyandotte  Herald,  and  that  she  was  In 
default  No  further  proceedings  were  bad 
In  the  case  until  May  22,  ISSl,  when  the 
defendant  filed  a  motion  to  set  aside  said 
decree  as  void,  on  the  ground  that  the  serv- 
ice by  publication  was  Invalid,  and  that  she 
had  no  notice  thereof.  Notice  was  duly  giv- 
en for  the  hearing  of  said  motion,  and  the 
matter  was  heard  July  .25,  1891,  when  the 
plaintiff  moved  the  court  for  leave  to  file  an 
amended  affidavit  for  service  by  publication, 
on  the  ground  chat  the  original  affidavit 
was  not  on  file  with  the  papers  In  the  caae, 
and  in  support  of  said  motion  the  plaintiff 
offered  in  evidence  two  entries  In  said  case 
from  the  appearance  docket  as  follows: 
"1887.  Sept.  13.  Petition  In  divorce  filed, 
ent,  and  cause  docketed.  Sept  13.  Affidavit 
for  publication  filed  and  ent"  But  the  court 
overruled  said  motion,  and  thereupon  the 
cause  came  on  to  be  heard  on  the  motion  to 
set  aside  said  decree,  and  the  plaintiff  of- 
fered in  evidence  a  paper  purporting  to  be 
an  altldavit  and  the  only  one  found  on  file, 
the  body  of  the  same  being  as  follows:  "Per- 
sonally came  before  the  undersigned,  a  no- 
tary public  in  and  for  the  county  of  Jackson, 
state  of  Missouri,  W.  E.  L.  Patterson,  plain- 
tiff In  the  foregoing  cause,  who,  being  by 
me  duly  sworn,  states  on  oath  as  follows: 
That  he  is  informed  and  believes  that  the  de- 
fendant Ellen  A.  Patterson,  resides  out  of 
the  state  of  Kansas,  and  ttiat  a  service  of 
summons  cannot  be  made  on  her  in  said 
state;  that  her  residence  and  post  office  are 
unknown  to  him,  and  cannot  be  ascertained 
by  any  means  in  his  control."  This  paper 
was  indorsed:  "Affidavit  as  to  Nonresidence. 
Filed  Sept.  i;^-'87."  No  further  evidence 
was  offered  by  either  party.  The  court 
found  that  said  paper  was  totally  defective 
and  void  as  an  affidavit  for  publication,  and 
the  decree  was  vacated  and  set  aside.  The 
plaintiff  then  ttioved  the  court  to  bav*  the 
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cause  entered  on  tbe  trial  docket,  ai^  that 
It  stand  for  trial,  and  this  motion  waa  ana- 
tained.  and  tbe  canee  came  on  for  hearlos 
Febraaiy  15,  18^  both  parties  appearing 
by  counsel,  but  the  plaintiff  failed  to  pro- 
duce any  evidence,  and  the  court  dismissed 
the  case  at  his  cost,  and  subject  to  his  ex- 
ception.  On  the  same  day  the  plaintiff  filed 
a  motion  for  a  new  trial,  which  was  over- 
ruled on  February  24,  1892.    The  plaintiff 
alleges  error  of  the  court  In  oTerruIlng  his 
motion  for  leave  to  file  another  affidavit  for 
service  by  pnblicatlon,  and  In  sustaining  the 
motion  to  set  aside  the  decree,  and  In  dis- 
mtsslng  the  eanae,  and  In  overruling  tbe  mo- 
tion for  a  new  trlaL  Section     of  the  Olvll 
Code  authorizes  advice      publication  *in 
actions  to  obtain  a  divorce  when  the  defend- 
ant resides  out  of  this  atat^"  but  section  78 
of  said  OlTll  Code,  aa  in  force  In  18S7,  re- 
quired that,  before  mich  survlce  could  be 
made,  an  affidavit  must  be  filed  that  service 
of  a  aunmons  could  not  be  made  within 
this  state  upon  tbe  defendant,  and  showing 
that  tbe  case  waa  one  of  those  mentloQed  in 
section  72.    The  paper  Introduced  In  evi- 
dence was  scarcely  uk  affidavit  In  form  at 
slL   Glt7  of  Ateblaon  T.  Barthidow,  4  Kan. 
124;  State  v.  Oleaaon,  82  Kan.  24B,  2B0>  4 
Pac:  868.  It  would  aeon,  bovever,  that  the 
court  might  have  allowed  an  amendment  so 
as  to  make  tbe  same  positive  in  form.  In- 
stead of  a  statement  of  mere  information 
and  belief.  Harrison  v.  Beard,  80  Kan,  532, 
2  Pae;  0S2.  Tet  the  affidavit  would  be  tosnffl- 
dent  by  reason  of  the  entire  want  of  any 
showing'  that  the  case  was  one  of  those 
mentioned  In  section  72  of  the  CItU  Code 
specifying  the  cases  In  which  service  may  be 
made  by  puUlcation.  The  filing  of  an  affi- 
davit complTing  substantlaUy  with  the  terms 
of  aatd  section  78  la  a  condition  precedent  to 
the  obtaining  i^  service  by  publication. 
Shields  V.  UUler,  0  Kan.  880,  S9S;  Olaypoole 
V.  Houston,  12  Kan.  824;  Harris  v.  Olaflln, 
86  Kan.  S48,  6S1,  18  Pae.  880.   Under  tbe 
rule  laid  down  In  the  case  last  dted,  the 
foregoing  affidavit  waa  void.  Tbe  plaintiff 
tat  error  contends,  however,  ttiat  It  was  auffl- 
dent  aa  an  affidavit  reqidred  by  section  841 
of  the  Civil  Code,  excusing  tbe  mailing  of  the 
publication  notice  and  a  copy  of  the  petition 
to  the  defendant  In  a  dlvwce  caae,  and  that, 
as  tbe  appearance  docket  showed  tlie  filing 
of  an  affidavit  for  publication,  it  ahould  be 
treated  as  lost,  and  presumed  to  be  suffi- 
cient, especially  in  view  of  the  fact  that  the 
decree  of  November  5, 1887,  recited  that  due 
service  ^bad  been  made  1^  pnbllcutlon.  Tbe 
record  *doeB  not  Justify  this  contention. 
Such  a  recital  ot  service  is  prima  facie  evl- 
dmce  thereof  (O'DrlacoH  v.  Soper,  18  Kan. 
574),  but  the  wlude  record  must  be  taken 
and  construed  togethw,  and,  If  the  evidence 
aa  to  service  is  cranplete  In  the  record,  tbe 
same  mnst  ba  given  full  effect,  although  caor- 
trary  to  a  redtal  of  service.  It  would  seem 
tnm  the  reading  of  the  affidavit  that  It  was 
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Intended  to  combine  Is  one  the  teeta  re- 
quired to  be  stated  by  sections  73  and  641, 
respectively.  The  appearance  docket  shows 
one  affidavit  only,  and  It  is  presumable,  In 
the  absence  of  evidence  to  the  contrary,  that 
this  la  the  one  on  file.  The  court  was  right 
in  refusing  leave  to  file  another  affidavit  and 
in  sustaining  the  motion  to  set  aside  the  de- 
cree. It  may  be  added  that  the  plaintiff 
recognized  the  correctness  of  the  ruling  of 
the  court,  for  he  moved  to  have  the  cause 
entered  on  the  trial  docket  for  disposition  on 
the  merits;  but,  when  confronted  by  his  wife 
In  open  court,  be  waa  dumb;  he  opened  not 
his  mouth;  and  there  waa  no  course  left  tot 
the  court  but  to  dismiss  his  case,  and  Its 
action  In  so  doing  la  not  a  proper  subject  of 
complaint.  The  Judgment  muat  be  affirmed. 
All  the  Justices  concurring. 


BBAMCH  T.  AUBRIGAN  NAT.  BANK 
etsL 

(Ss^eme  Goort  <a  Kansas.  Oct  10,  1886.) 
.AsiieniBiiT  voR  Bbnepit  or  Cbsditoss— Uom- 

PBnATIOH  or  AssiatlBE— OUEOTIOMS 
— Seouritt  roH  Costs. 

1.  The  coropeDaatlon  of  an  assignee,  or  of  the 
attorneys  and  others  who  assist  bim,  ia  to  bt 
ascertuned  and  awarded  by  the  district  court; 
and  the  allowaDoes  therefor,  being  largely  with- 
in the  discretion  of  the  conrt,  will  not  be  disturb- 
ed unices  th««  is  a  clear  abnse  of  discretion. 

2.  The  refusal  of  the  conrt  to  require  credit- 
ors objecting  to  the  allowance  of  the  assignee's 
accounts  to  give  secnrity  for  the  coats  of  tbe 
bearing  npon  the  objectlona  la  not  reversible  er- 
ror. CaldweU  v.  Matthewson,  45  Fac  614,  67 
Kan.  268. 

3.  The  tflstlmoiy  examined,  and  JuU  to  be 
anfficient  to  sustain  the  findings  snd  Judgment  of 
tbe  trial  court, 

<S7llabua  by  the  Court.) 

Error  from  district  court,  Mitchell  county; 
Cyras  Keren,  Judge. 

In  the  matter  of  tbe  Security  Investment 
Company  of  Cawker  City,  W.  T.  Branch,  as 
assignee,  filed  his  first  account  The  Amer- 
ican National  Bank  and  others  objected  to  the 
same.  From  the  Judgment  of  the  court  the 
assignee  brin^i  error.  Affirmed. 

D.  11  Thorp.  A  W.  Hicks,  Waters  ft  Wa- 
ters, and  V.  H.  Branch,  for  plaintiff  In  error. 
CaldweU  ft  Bllla,  Oarfc  A.  Bmltb.  and  Geo.  Y. 
BicConahey,  for  def endanta  In  max. 

JOHNSTON,  J.  This  proceeding  waa 
brongtat  to  review  the  rulings  of  the  district 
court  In  the  allowance  made  for  senn-i  N  ui 
an  assignee  and  two  others  who  assisted  In 
the  settlement  (rf  an  assigned  estate.  In  Feb- 
maxy,  1681,  the  Secnrl^  Investment  Company 
of  Cayrker  City,  Kan.,  made  ui  assignment 
for  tbe  benefit  of  creditors,  and  W.  T.  Branch 
was  duly  aroolnted  as  as^gnee.  On  March  9. 
1802,  tiae  assignee  filed  his  first  annual  report, 
and  undertook  to  give  an  accotmt  of  his  trust 
up  to  and  Including  Febnmry  8, 1802.  When 
tbe  report  came  on  for  hearing  the  court  deter^ 
mined  that  an  additional  notlos  should  be 
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glTen  hr  tbe  oflfcUU  paper  of  ttie  comity,  uid 
the  besrlng  was  contluned  fbr  ttiar  purposB; 
A  nnmber  of  die  cmllton  appeared,  and'  ob* 
Jected  to  certain  Items  of  the  report,  flU^gfng 
that  some  of  the  claims  were  extravagant,  and 
the  expenses  nnnecessarr  and  wastefuL  Up* 
on  motion  of  the  creditors  the  asstKnee  was  re* 
quired  to  make  bis  report  more  deflnlte  and 
certain  In  respect  to  certain  Itemv  In  the  ex- 
penfw  account,  one  of  which  was  for  satarlei 
andattomey's  fees. $11,500.64.  Whenthe  claim 
for  salaries  and  attorney's  fees  was  Itemized, 
It  developed  that  It  was  made  op  In  part  of  the 
salary  of  the  assiirnee  for  one  year,  at  9250  per 
month,  $3,000;  to  V.  H,  Branch,  who  was  call- 
ed "general  assistant,"  ane  year,  at  $175  per 
month,  $2,100,  and  the  cbarjre  hi  T&ror  ot 
D.  M.  Thorp  for  attorney^  fees  and  expenses 
was  $4,6tj!>.02.  An  extended  ftiqnlrx  wss 
made,  and  aftei  much  testimony  and  argument 
were  submitted  the  court  found  that  $200  per 
month  was  reasonable  compensation  for  the 
asslgoee,  and  a  redoctloa  •f  $606  ftnm  the 
cbarge  made  In  bis  accounts  for  the  year  was 
ordered.  It  was  (band  that  $t2S  per  tnoatb 
was  fair  compeusMon  for  ibe  serrlcA*  of  V. 
H.  Branch,  and  ft  reduction  of  >900  In  the 
charges  made  In  the  accounts  in  his  behalf 
was  ordered.  It  was  farther  Connd  that  rear 
■onable  and  fair  comprasatkm  for  the  •errlcw 
performed  by  D.  M.  Thorp  M  attorney  on  bfr 
half  of  the  estate  for  the  year  was  from  $2,000 
to  $2,-500,  and  that  a  reaaoaabie  allowance  in- 
cluding expenses  and  hotel  MOb,  was  f2.68D, 
making  a  redaction  in  the  Mil  of  Thorp  tn  tin 
sum  of  $2.00a  An  Item  of  $6.25  for  proxies 
was  found  to  bave  been  erroneously  charged 
to  the  estate,  but  all  other  items  charged  In 
tbe  accounts  of  the  assignee  were  npproved. 
As  a  conclusion  of  law.  It  was  found  that  the 
amount  charged  In  tbe  acconots  of  the  as- 
signee should  be  allowed  as  reported,  less  the 
sum  of  $3,206.25.  Several  objections  are  made 
to  tbe  rulings  and  tbe  flnal  decision  of  tbe 
court.  It  was  the  duty  of  the  court,  whether 
objections  were  made  by  the  creditors  or  not, 
to  -supervist^  the  management  of  the  estate, 
and  to  examine  tbe  accounts  of  the  trust.  The 
statute  requires  that  tbe  assignee  shall  annual- 
ly exhibit  on  oath  a  etatement  of  the  accounts 
of  the  trust,  with  proper  Touchers,  to  tbe  dis- 
trict court.  It  Is  the  province  of  the  court  to 
require  tbe  giving  of  Bucb  notice  of  the  bear- 
ing thereon  as  the  circumstances  of  tie  case 
seem  to  requh^.  Gen.  St,  I8S9,  pars,  mi,  359, 
Tbe  objecting  creditors  were  entitled  to  be 
heard,  and  tbe  assignee  has  no  cause  to  com- 
plain that  he  was  required  to  give  an  addi- 
tional notice  of  tbe  bearing  upon  his  accounts. 
Dor  of  tbe  order  requiring  him  to  Item  lee  sey- 
eral  of  tbe  charges  In  bis  reporL 

An  objection  is  made  that  tbe  court  refused 
to  require  the  objecting  creditors  to  give  se- 
curity for  costs,  but  It  bas  recently  been  held 
that  such  refusal  Is  not  reversible  error.  Cald- 
well V.  .Matthewson.  57  Kau.  2:>8,  45  Pac.  614. 
The  assignee  acts  under  the  direction  of  the 
dlstrtet  ODurt,  and  tbe  aUowances  for  salartef 


and'  anorne/*a  fees  are  ftggel>  wHlilii  the  difu 
cretloB'  of  tfie  Murt  Oen.  8t  1690^  par. 
The-aMiguee  ib  entMed  to  iwswaM»  com  pea- 
aatloD  for  the  Berries  perfOmed  and  the  re^ 
BpoDBlbilitles  assmneA  Bat  be  caaiwt  be  re- 
mitted to  arbitrarily  fix  Ms  own  compensatioi 
or  that  of  those  who  assise  falnk  It  Is  to  be 
ascertained  and  awarded  by  the  court  u;-  a 
the  RWlerhig  of  his  accoantai,  end  Crani  an  ex- 
amination of  the  nestloMny  im  tbe  record  w* 
cannot  say  that  Injustice  was  done  In  the  ai- 
Ibwancea  that  were  maAe.  Aside  fram  the  t^ 
ttniony  In  the  ca«e,  a  tamre  part  ef  tbe  serri?t» 
of  the  Mslgneei  T.  H.  Branch,  and  D.  M 
Thorp  were  perfomml  wmiar  tbe  eye  of  the 
court,  and  In  the  courts  o£  the  OMUstips  vre: 
wblcft  the  dlMiict  Judge  pmldedL  The  Jud:? 
was  therefore  mack  bettar  q  iaUfled  to  wei::ti 
tfte  teeUwMiy.  and  t»  delnnitaie  wbmt  is  no- 
sonaUe-compoiaatlaa,  ttaia  we  asa,  bat  a  m^re 
raadtng  of  tiie  tatiuoor  ItaA  as  to  tbp  c^d- 
dttsloa  that  Mr  eompenaatlon  wan  awarded. 
The  fact  that  tfte  aaslanea  oMabnad  ttie  ap- 
proval ef  tbe  eaovt  at  some  (dnisna  ahortr 
after  tbs  asBigmnent  wa*  made  4am  not 
vent  a  ro^umiaoUon  of  the  accoaala  flsr  tbe 
eadre  year,  nor  oonelade  the-  oredttsv  or  the 
OOTiTt  aa  to  tbe  anMunt  of  the  aUoMawea  tc  b* 
made.  In  appears  tSiat  th«  ipprorai  of  :bc 
coart  to  thM«  chargea  waweliialBed  fkom  ibf 
Jadge  at  ohanAeia.  wtthoot  aatiee  to  the  cred- 
Msrsi  and  upen  w  part*  keavlaga.  Snck  or 
der»  oaa  bav*  Uttle  Mndlncp  flnne.  Intt  la  asT 
mmt  tbey  do  not  deprive  tfte  cein*t  of  tlserlirln 
a^id  power  t»  make  jm  equitable  aOSnatmnt 
and  a  proper  ^lowaoce  lot  the-  aarrtcae  at  ttar 
camplalolng  pavtlea  fioa  the  entlae  year.  Tb» 
ebrfectlens  to  the  teatlmoDjr  aae  deanied  to  br 
immaterial,  and  nsne  <tf  tbm  enora  aaslgnid 
«aa  be  sustained.  The  Jadgnmat  ot  tbe  die 
trtct  coart  will  he  afllEBu*,  AH  tte  JaatioH 


SBBTIK  Sheriff,  t.  WATIOlfAl*  BANK  OP 
PITTSBUBOk 

(Supreme  Court  of  Kansaa    Oct  10;  1886.1 

DlRBOTUta    VutOICT  — WkITTBX  l3ISTKQCn0.1»- 
HAHMttBSS  BbRDK. 

1.  Under  the  evidence  adduced  In  tibis  an*. 
the  court  did  cot  -ot-  In  dlieetiug  a  wdict  fo: 
the  plaiatifi. 

2.  Where  tbe  coart  is  duly  retiMnted  to  a 
stmct  the  jury  in  writing,  and  it  Sm  neceff-ir^ 
thnt  any  rule  of  Itiw  be  stated  to  thtm  by  '^<r 
court  for  their  guidance  in  arrivlDg  at  a  veVi  -t. 
it  is  tbe  duty  of  tbe  court  to  give  its  iaMrti«.-i:'.u- 
in  writing;  bui  where  a  verdict  tor  the  rei-.-v- 
ery  of  specific  pereonal  property  la  rightly  J; 
rected,  and  tbe  joiy  are  told  to  find  tb^  rmluf  o' 
tbe  property  at  the  time  it  was  taken  from  tb- 
posneMion  of  the  successful  party,  and  add  u 
terest  from  the  date  of  the  taking  to  tbe  n-i 
tion  of  the  verdict,  and  no  farther  or  differeoi  in- 
struction ia  asked,  and  where  It  don  not  apn^-ar 
tbst  counsel  trying  the  case.  «r  tbe  jury,  coi-.i-: 
have  miaunderstood  the  directioa  given,  or  tiuii 
It  was  erroneous  In  any  partlcatar,  the  Jadgmpsi 
will  not  be  reversed  merely  heeaaae  Uie  iaaunc- 
tiona  were  not  reduced  to  wrltias. 

(SyUabns  by  «be  Oeart.) 
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Bitot  from  distrtet  court,  Orawford  cowity; 

J.  &  West,  Judge. 

Action  l>7  the  NaUomU  Bnlt  of  Plttibivf 
asftlnst  Jotm  T.  Deett,  sberMt  of  Cnwfurt 
cotmty.  JodKHMBt  for  platntUf,  ai^  defmd- 
ant  brings  error.  Affirmed. 

J.  B.  Zlegler,  f<ur  plaiatlff  la  onor.  Al«n1s 
Cliggtt^  for  defendant  In  enoc. 


ALLEN,  J.  The  idalntiff  la  MTor,  u  atacp- 
Iff  of  cmwIMrd  county,  lerled  mrtain  attacb- 
ments  on  a  atodt  of  metdianUae  Id  Pltta- 
tmrg,  tm  the  pnqwrty  of  G.  A  Patmor.  Tbe 
tiank  brougbc  tbla  action  to  recover  tbe  prc^ 
erty.  dalmlng  It  trnder  a  eliattd  mortgage  giv- 
en to  aecnia  diven  notes,  aggregating 
302.e7.  Tbe  aberW  answered.  Jnstuytng  Ma 
posseaaloB  of  tbe  property  under  tbe  attach- 
menta,  and  aDegtaic  teniRilly  that  tbe  nwrl- 
SSKe  waa  fmidulent  After  tiie  eonchHloD  of 
tJae  tertlmony,  tbe  court  tastmeted  tbe  Jury 
to  find  for  the  platatltt,  and  to  detemdoe  tbe 
value  of  the  pUntUTs  right  of  poaaeaakm  at 
tbe  time  tbe  property  waa  taken  Iqr  Ae  aberlfl, 
mod  add  6  per  cent  interest  from  tbat  date. 
Z*rior  to  the  coramencentant  of  tbe  trial,  botti 
partlea  had  requested  the  court  to  inatmet  tbe 
Jury  ta  writing.  This  was  not  done,  and  tbe 
defendant  eanpted  to  tbe  glTing  of  ond  ta- 
atructkms.  It  la  Insisted  by  the  plahitff  In 
error  Hurt  there  waa  evidence  of  fcavd  wMeb 
Bboidd  hare  lieeB  anbmltted  to  the  Jury,  and 
tbat  tbe  statute  glTss  a  parly  an  absirinte 
rlRht  to  have  tbe  Inatmctlfma  In  writing  when 
be  so  requeata;  tbat  tbe  eoott  erred  In  taUng 
tbe  main  case  away  from  the  jury,  and  dsn 
erred  In  glTfng  taetractlone  as  to  tiie 
of  damages  orally,  after  bavtaig  been  requested 
to  Instmet  In  writing. 

We  hare  carefully  read  an  the  testimony,  and 
find  nothing  Indicating  fraud  on  the  part  of 
tbe  bank.  There  Is  no  question  as  to  the 
validity  of  the  Indebtedness  to  the  bank,  nor 
la  It  clear  tbat  all  of  tbe  security  taken  la 
auffldent  to  pay  the  debt  Tbe  only  ques- 
tion the  jury  were  reqnfred  to  determine  for 
themaclree,  under  the  testimony,  waa  tbe 
value  ta  tbe  goods  In  controversy.  With  nt- 
ercnce  to  this,  they  were  told.  In  sobBtaoce, 
to  And  tile  vahK  of  the  i^lntllTa  right  of 
possession  at  the  thne  they  were  taken.  This, 
j  of  course,  could  not  exceed  the  valne  of  the 
property;  and,  as  tbe  value  Amnd  waa  much 
less  than  the  batanee  stfU  dne  the  plaintiff  un- 
der Its  mortgage,  tbe  brntmctlon  was  deaify 
correct 

It  was,  donbtlesB,  error  fbr  tiie  conn  to  re- 
fuse to  instruct  In  writing  on  any  proposition 
of  taw  necessary  for  ttie  guidance  of  tbe  Jury; 
but  we  are  only  authorized  to  reverse  when 
errors  committed  by  the  trial  court  affect  tbe 
sulKttantlal  righta  of  a  party.  Code  Civ.  Proc. 
S  140.  Unless  we  can  see  that  tbe  defendant 
nilgbt  have  been  prejudiced  by  tbe  action  of 
tbe  court,  we  cannot  reverse  because  the  court 
I  refused  to  comply  with  the  defendanfa  re- 
I  quest  to  laatmet  In  wrMog.   Railway  Oo.  t. 


Stone,  M  KuL  fiS,  87  Pac.  lOlZ  Bvea  ta 
criminal  eases  an  oml  direction  by  the  jiai^s 
to  the  Jury  with  reference  to  their  amdaat  mM 
not  neeessaHly  compel  a  reversal  a<  tbe  Jada* 
ment  Stato  w.  Garrett,  67  Kan.  182,  4fi  Pan. 
98.  We  are  clearly  of  the  oplidoo  that  wben 
aU  tbe  evidence  offered  la  fbTorable  to  eoe 
party,  and  is  s^dent  to  requ^  a  verdict  ta 
bis  favor,  the  court  may  give  such  directum 
orally.  Where  It  Is  necessary  to  instruct  wMk 
reference  to  tbe  meaanre  daasagaa.  If  didg 
requested  ao  to  do,  tbe  Inatraetions  oognc  ta 
be  reduced  to  writing  before  they  are  glvaa; 
but  anleai  there  la  some  qnestloa  either  as 
to  tbe  correctneaa  of  tbe  nde  dedand  by  tbe 
court;  or  some  doubt  aa  to  whether  tbe  rate 
announced  could  have  been  mlsndntood  by 
tbe  counsel  who  aigved  tbe  caac,  or  by  tbe 
Jury,  -we  do  not  think  tbe  error  osmndtted  by 
instmcttng  orally  can  takly  be  aaid  to  be 
one  affeetbv  the  aabstantial  algtabi  of  a  party, 
lb  tbla  ease  there  ooidd  hardly  bava  been  moas 
ronn  tar  ililsiipiiiwlniiHiig  tbe  hjslrvclhm  gtv- 
en  wHb  nfemiae  to  tbe  oMaaare  at  tana— 
than  with  reference  to  tbs  par^  ooHOad  ta 
recover.  The  Jury  were  told  to  find  the  valne 
of  the  property,  and  to  add  thereto  Interest 
tram  the  time  of  the  taking  to  the  date  of 
their  verdict  He  request  waa  made  tar  any 
futber  or  dUTereaA  taatruoHsiii^  and  nae  ap- 
pears to  have  beea  nsesssary.  Tbe  vcrtM 
actually  retnnied  was  nnick  less  flun  mlgtat 
have  been  found  mder  the  evidence^  and  tbare 
Is  nothing  Indicating  mistaka,  or  unXUmess  m 
tbe  fart  of  tba  Jury.  Under  taeae  chfCMSlaa- 
ees.  It  seems  to  us  Oat  substantial  Justice  re- 
quires ni  to  pemdt  tbe  verdict  to  stand,  latbsr 
than  to  prolong  tbe  UtlgatlaB  fav  gnantlng  « 
new  trlaL  Tbe  Judgment  is  aMnntii  AU  the 
Justices  cottcorring. 


LONOWCLL  T.  HARENSBS. 
(Supreme  Court  of  Kauaa.   Oct  10.  IBOS^ 
AwBix  -Baiv&aMBnT  or  OkSi— lATvtBrtTrox. 
Id  settling  a  case-made,  the  district  Jedge 
failed  to  direct  that  it  be  attnted,  and  k  was 
Dot  done.    Not  being  attested  bj  the  ^gnature 
of  tbe  clerk  and  the  seal  of  the  court.  It  is  not 
duly  autbentlcfltcd.  and  the  mUngs  oC  tbe  tiM 
court  caaagt  be  reviewed. 
(Srllabns  by  the  Court.) 

Brr<»'  from  district  court.  Greenwood  coun- 
ty; C.  W.  Sblnn,  Judga. 

Actlea  by  L.  V.  HarkMW  agalaat  W.  B. 
Drew  and  B.  J.  Newman.  On  tbe  deatb  of 
Newman  tbe  actiM  waa  revived  agalnat  U. 
A  Longvell.  his  admtnlatrator.  Jndsmota 
for  plaintiff,  and  tbe  admlalatrator  toitacs 
error.  DIamtasad. 

R.  P.  KeUey  mnd  W.  B.  Mariln,  tot  idaAn- 
tlff  In  error.  Clogaton  ft  Pullar,  for  AeCeal- 
ant  m  error. 

JOHNSTON,  J.  TWa  aettas  wa»  twooSHt 
by  L.  V.  Harkneea  against  W.  H.  Drew  »■ 
B.  J.  Nowman  ta  reeorer  apoa  a  pmataKmr. 
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wte  for  $2,000,  dated  Decembw  20.  1888. 
mod  which  was  dne  one  year  after  date. 
Afto  the  trial  was  Instltated,  Newman  died, 
4Uid  t3ie  canse  was  rerlred  la  the  name  of 
4he  admlnlatRitor.  The  trial  resulted  In  fa- 
■vor  of  the  plaintiff  b^oir,  and  Judgment  was 
«wuded  i«alnst  W.  B.  Drew  and  the  estate 
«f  B.  J.  Newipan  In  the  sum  of  ¥2,900.  H. 
A.  Lon^well,  as  administrator  of  the  estate 
■#f  B.  J.  Newman,  complains  of  the  Jadg- 
vnent,  and  attempts  to  bring  the  case  here 
tfor  review.  The  snfflclency  of  the  record  is 
«hBllenged  by  the  defendant  In  error.  It 
purports  to  be  a  case-made,  and  Is  so  deaig- 
nated  by  the  district  Judge  who  signs  the 
«ame.  It  Is  not  attested  by  the  clerk  of  the 
«oart,  nor  is  the  seal  of  the  district  court 
attached.  Indeed,  It  appears  that  the  Judge 
41d  not  order  the  case  to  be  attested,  but. 
Instead,  directed  the  clerk  of  the  court  to 
ffle  and  seal  the  same.  The  case  not  being 
«nthenticated  as  the  statute  requires,  it  can- 
not be  reviewed  In  this  court,  and  the  pro- 
ceeding will  therefore  be  dlsnUaaed.  All  the 
Justices  concurring. 


ICABSBALL  ct  at  r.  YAK  DB  HARK. 
<Sapreme  Court  of  Kansas.   Oct  10,  1888.) 
Abbiqnmbnt  fob  Bbxbfit  ovCrbditobo — VUUDI- 
TT—  FlUUDDLEST  iNOtnCBBAHOBS. 

1.  Where  an  aBslgnment  is  made  for  tiie  ben- 
efit of  creditors,  which  hj  Its  terms  convejs  all 
-«f  the  property  of  the  assignors  In  trust  for  the 
ben^t  of  all  their  creditors  equally,  aod  the 
bulk  of  the  assigned  property  is  delivered  to  the 
assignee,  the  aBsiKoment  will  not  be  rendered 
▼Old  by  the  execution  of  void  chattel  mortgages 
■tw  small  amounts  at  substantially  the  same 
4biie,  nor  by  the  assignors  making  an  invalid 
«laim  to  a  email  part  of  their  estate  as  exempt, 
where  it  appearB  that  the  whole  estate  can  be 
applied  t<a  the  benefit  of  all  the  creditors  sob- 
atantiatly  as  the  law  provides. 

2.  It  is  the  policy  of  the  law  in  this  state  to 
-vpbold  asBignments  made  by  insolvent  debtors 
"for  the  benefit  of  their  creditors,  and  to  strip 
"the  assigned  estate  of  all  attempted  fraudulent 
claims  or  hieambrances.  and  apii^  the  whole 
.property  to  the  payment  of  the  debts  of  the  as- 
'<«ignoT  pro  rata. 

(Syllabus  by  the  Conrt.) 

Error  from  district  court.  Cloud  county; 
■F.  W.  Sturges,  Judge. 

Action  by  C.  W.  Van  De  Mark  against  Bd- 
ward  Marshall  and  others.  Judgment  for 
4plalntlfl.  Defendants  bring  error.  Affirmed. 

This  action  was  brought  by  C.  W.  Van  De 
Hark  agalnat  Edward  Marshall,  sheriff  of 
Cloud  county,  and  others  to  recover  the  val- 
•«e  of  a  sto<^  of  merchandise  claimed  by  the 
VlalntlfC  as  assignee  of  Mottln  Bros.,  and 
vblch  had  been  taken  from  the  plain tlfTs 
postoBSlon  by  the  sherilT  under  divers  writs 
«f  attachment  issued  against  Mottln  Bros. 
JL  Jury  was  waived,  and  the  court  made  spe- 
cial findings  of  fact  and  conclusions  of  law, 
«  part  of  which  were  In  answer  to  spedai 
^questlona  anbmltted  by  counsel  for  the  de> 
ftndants.  The  method  pursued  occasions 
wudi  looaisM  repetition  and  verblace.  The 


firm  of  Mottln  Bros,  consisted  of  F.X.and  Ferd 
Mottln.    They  were  retail  merc^nts  at 
cayde.   In  Marcli,  1888,  their  stock  <tf  goods 
and  flztnrea  inventoried  about  912,500^  and 
th^  owed  debts  amonntlng  to  about  that 
sum.   F.  3.  Mottln  also  owned  certain  lands 
covered  by  mortgages  which  had  been  gWea  j 
to  Van  De  Mark  Bros.,  and  by  them  trans- 
fared  with  a  guaranty  of  payment  On 
March  21st  the  plaintiff,  who  was  a  member  I 
of  the  firm  ot  Van  De  Mark  Brod.,  demanded 
payment  of  certain  Intereat  coupons  secured 
by  these  mortgages,  and  a  commission  note, 
amounting  in  all  to  9584.    Belnc  unable  to  | 
pay  this  sum,  the  Mottln  Bros,  ezeented  a  I 
mortgage  on  thel.r  stock  and  fixtures  to  Van 
De  Blaric  Bros,  to  secure  the  payment  of  It  | 
At  the  time  tb^  executed  this  mmtgage  the  i 
Mottlns  were  apprelienalve  that  all  their  cred-  i 
Itors  might  insist  on  Immediate  payment  or  j 
security,  and,  not  being  able  to  pay  or  se- 
cure all  In  full,  were  desirous  to  pay  or  se- 
cure each  in  proportion  to  his  claim,  and  so 
at  the  time  informed  said  Van  De  Ma^  and 
requested  him  to  advise  and  asdst  them  in 
80  doing.   Van  De  Mark,  though  an  attorney 
at  law  and  previously  In  practice,  was  not 
at  that  time  in  active  practice,  and  so  Inform-  | 
ed  the  Ifotttns.  and  advised  them  to  emplor 
an  attorney  In  active  practice,  and  recom- 
mended Mr.  Laing.    The  Mottlns,  not  being 
personally  acquainted  with  attorneys  otba 
than  Van  De  Mai^  authorized  him  to  on- 
ploy  Mr.  Lalng  for  them.  Thereupon  Van  De 
Marie  saw  Lalng.  and  made  known  to  him  the  j 
condition  of  the  MottUw,  and  their  desire  to  I 
employ  him  as  their  attorney;  and  after  | 
learning  the  terms  on  which  be  would  ac-  ! 
cept  su^  employment,  and  communicating 
the  same  to  the  Mottins,  Lalng  was  employ- 
ed fw  a  stipulated  fee  of  ffiOO,  for  which  the 
Van  De  Maik  Bros,  became  liable  to  laing;  | 
and  the  Mottln  Bros,  on  the  22d  of  March,  in  | 
tlie  forenoon,  ffi^ecuted  and  delivered  to  Van 
De  Mark  Bros,  a  diattel  mortgage  for  9500 
on  their  stot^  and  fixtures  to  secore  them 
against  loss  1^  reason  of  their  liability  to 
Laing.   After  constdtatlon  with  Laing,  and 
in  pursuance  of  his  advice,  Mottln  Bros  exe- 
cuted a  deed  of  assignment  to  the  plaintiff  of  j 
their  prop^ty,  real  and  personal,  not  exempt 
from  execution,  and  all  real  estete  ovmed  by 
either  of  said  parties.  In  trust  for  the  benefit 
of  all  ttaelr  creditors,  to  be  sold  and  ^q;)0Bed  ! 
of  as  provided  by  law.   The  deed  of  assign-  ' 
ment  was  prepared  I7  Mr.  Lalng  at  his  office,  j 
in  Ooncordla,  on  the  afternoon  ot  March  22d.  | 
and  was  executed  by  the  Mottins  about  mid- 
night tliat  night,  and  delivered  to  Van  De  I 
Mark,  who  recorded  It  the  next  morning  be- 
tween 8  and  8  o'clock.   The  chatty  mort-  j 
gages  befrae  mentioned  were  filed  with  tbe  ; 
register  of  deeds  about  6  o'do(^  on  the  after- 
noon of  the  22d.   Van  De  Mark  took  po8sc»-  I 
slon  of  the  goods  on  the  23d  as  such  as-  j 
tignee,  as  well  as  mortgagee     virtue  <rf  said  I 
chattel  mortgages,  and  so  hdd  them  until 
thsy  wwtt  taken,  from  him  by  the  defendant 
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u  sheriff.  On  tbs  same  day  Ferd  Mottin 
moved  Into  the  Lnsadder  House,  In  Clyde, 
Thldi  bad  been  traded  tor  by  F.  J.  Mottin  in 
excbange  for  one  of  Ms  farms,  and  which 
was  incumbered  to  abont  its  value,  though  at 
that  time  believed  to  be  worth  about  f  1,000 
In  excess  of  the  mortgase,  and  he  claimed 
the  same  as  a  homeatead.  On  the  same  day 
P.  J.  Mottin  moved  out  of  the  Lusadder 
House,  wltii  his  family,  to  a  240-acre  farm  cov- 
ered hj  a  12,000  mortgage,  and  believed  to 
be  worth  $3,600,  intending  to  hold  160  acres 
of  It  as  a  homestead.  The  farm  was  after- 
wards sold  under  foreclosure  of  the  mort- 
gige,  and  failed  to  bring  enough  to  pay  the 
debt.  There  was  also  a  delivery  team,  worth 
about  $100.  which  F.  J.  Mottin  claimed  as  ex- 
empt After  the  deed  of  assignment  was  re- 
corded, C  W.  Van  De  Mark  was  duly  chosen 
perman^t  assignee  by  the  creditors,  gave 
bond,  took  the  requisite  oath,  and  filed  an  in- 
Teatory  of  the  property,  which  was  appraised 
tt  (12,000.  The  stock  of  goods  and  fixtures 
were  taken  from  the  plaintiff  by  the  sheriff 
QQder  divers  writs  of  attachment,  and  after- 
wards sold  by  him  for  the  sum  of  (6,025. 
Hie  court  found  the  property  at  the  time  It 
was  taken  to  have  been  reasonably  worth 
S6.500.  Claims  amounting  to  $5,291.60  were 
duly  proven  against  the  estate  by  parties 
other  than  the  attaching  creditors.  Oondu- 
BloQs  of  law  were  stated  at  some  length,  on 
which  a  Judgment  was  rendered  In  favor  of 
the  plaintiff  for  the  value  of  the  goods  and 
Int^est.  The  defendants  bring  the  case  here 
for  review. 

Pnblfer  A  Al^ander,  tm  plaintiffs  in  er- 
ror.  Theodore  Lalng,  for  defendant  In  error, 

ALLBNf  J.  It  Is  strenuously  insisted  for  the 
I^lntlfta  In  error  that  the  two  chattel  mort- 
gages executed  by  Mottin  Bros,  to  Van  De 
Mark  Bros,  were  fraodulent,  that  there  was  al- 
Bo  a  fraudulent  retention  of  property  under 
dalms  of  exemption  from  execution,  and  that 
these  are  sofflclent  to  poison,  a>ntamlnate,  and 
render  void  the  whole  assignment  In  the  salts 
in  whkh  the  attachments  were  Issued  under 
frtdcb  the  sheriff  seized  the  goods,  a  motion 
was  made  to  discbarge  the  attachments  on  the 
gnnnd  that  the  charge  made  In  the  affidavit 
tot  attachment,  of  a  fraudulent  disposition  of 
tlieir  property  by  the  Mottlns,  was  not  tme. 
The  main  ground  relied  on  to  sustain  the  at- 
tadunents  In  that  case  was  the  $500  mortgi^ie 
to  secure  Van  De  Mark  Bros,  for  th^  liaUUty 
for  the  $500  attorney  fee  of  Mr.  Lalng.  As 
this  fee  was  mainly  for  services  not  then  ren- 
dered, this  conrt  helA  tn  the  case  of  Shella- 
harger  v.  Mottin,  47  Kan.  451, 28  Pac.  189,  that 
the  mortgage  was  an  vnlawfol  withdrawal  of 
that  which  Justly  belonged  to  the  bona  fide 
creditors  of  the  debtor,  and  operated  to  delay 
and  defkand  them,  and  that  It  was  snfflclent 
pKot  <a  fraud  to  sustain  the  attachments.  It 
is  now  InslBted  tlut  this  mortgage  was  executed 
al  substantially  the  same  time  as  the  deed  of 


assignment,  that  the  two  were  really  parts  aff 
the  same  traiisactioii,  and  that  the  fraud  in  tte 
chattel  mortgage  also  attaches  to  the  deed 
assignment,  and  renders  it  void.  Many  anthw- 
ttles  are  dted  to  the  effect  that  attempted  pcef- 
erences  by  chattel  mortgages  executed  at  the- 
same  time,  or  the  retention  of  a  part  of  tb» 
estate  of  the  assignor  for  his  own  benefit,  oper> 
ate  to  defeat  the  assignment  and  render  It  veUI 
as  to  creditors.  The  authorities  cited  Btrooglx 
sQi^rt  this  position  In  JurlsdIctlonB  where  th* 
assignee  is  regarded  as  the  personal  representa- 
tive of  the  assignor,  and  d^ed  the  right  i» 
assert  any  claims  to  the  as^gned  propeit^ 
which  he  himself  would  be  estopped  from  a*- 
sorting;  bnt  this  court  has  taken  a  dlffeseafe^ 
view  of  our  statute  governing  asslgnmenta  for 
the  benefit  of  creditors  since  the  passage  of  the 
act  of  1870,  providing  for  the  election  of  an  as- 
signee by  the  creditors.  E^en  if  we  constnnr 
the  findings  of  fact  as  counsel  for  plaintiff  ta 
error  asks  us,  and  hold  that  the  mortgages  anA 
the  deed  of  assignment  comtltute  but  one  trans- 
actiffli.  It  Is  settled  by  prior  decisions  thaV 
tbongh  the  mortgages  are  void  as  atten^;itcd 
preferences,  'the  deed  of  assignment  Is 
and  conveys  the  whole  inoperty  in  trust  tm  aB 
the  creditors  equally.  Bank  t.  Sands,  47  Kaft. 
501,  28  Pac.  618;  Brigbam  v.  Jones,  48  Kaa. 
162,  30  Fac.  113.  In  Chaphi  v.  Jenklna,  60- 
Ean.  38S,  SI  Pac.  lO&t,  It  was  held  that  "wbera- 
an  assignment  Is  made  by  such  mortgagor  tb» 
assignee  Is  the  representative  of  all  the  credll'- 
ors,  and,  for  their  b«iefit,  maj  contest  the  va^ 
lldlty  of  such  a  mortgage  In  an  action  toongtifc 
thereon  by  the  mortgagee  to  recover  the  pos- 
session (tf  the  mortgaged  property."  The  aam» 
doctrine  Is  reiterated  In  the  cases  of  Jones  t. 
Kellogg,  51  Kan.  263,  33  Pac.  997;  Walton  t. 
Bby,  53  Kan.  257,  36  Pac.  332;  and  OoodmaB 
V.  Kendall,  56  Kan.  439,  43  Fac.  6S7.  Doe* 
the  fact  that  In  this  case  the  $500  mortgage- 
was  void  not  merely  as  an  attempted  prefer- 
ence,  but  as  an  attempt  to  pay  for  services  not 
yet  rendered,  out  of  the  assigned  estate,  to  all 
of  which  existing  creditors  were  Justly  eoA- 
tled,  £a«sent  a  case  diffeiing  in  inliidple  frcnn 
those  dted?  It  may  be  said  that  this  was  aa 
attempt  by  tbe  assignors  to  secure  a  benefit  t» 
themselves  out  of  the  assigned  estate.  Bat 
tlje  deed  of  assignment  Is  general  In  Its  teima^ 
and  sufficient  to  conv^  t2ie  entire  estate  t» 
the  assignee.  Tbe  nunrtgage  Is  void.  Belns 
YoiA,  It  Is  Imperative,  and  we  must  hold  that  It 
does  not  affect  the  Talidlty  of  the  deed  of  a»- 
fllgnment.  The  dicumstance  that  these  chafe- 
mortgages  woe  given  to  Hie  Ann  of  Van  D» 
Blaik  Bros.,  of  wUcb  the  asdgnee  was  a  meiiH 
ber,  la  commented  on  as  showing  a  parttelpar 
tlon  by  tlie  assignee.  In  an  attempted  firaud  bp 
tbe  assignor.  Doubtless  a  case  might  be  ihw- 
sented  of  a  collusive  attempt  by  the  parties  tn 
the  deed  of  assignment  to  actually  withdraw 
tiie  assigned  estate  from  the  reach  of  the  pio- 
cess  of  the  court,  and  deprive  the  creditors  «C 
the  ben^t  of  It,  wfaldi  would  wattant  tk* 
conrt  In  holding  the  whole  transactton  tbW. 
But  in  this  case  there  Is  nothing  diowlng  m- 
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BOTal  or  concealment  of  any  property  by  tbe 
■■rtles  to  tbe  asslgiiment  And  tbe  att«Dpted 
W^ymeat  of  attorney's  fees  oat  of  tbe  aa^goea 
•Rate,  for  services  tbereafter  to  be  performed, 
ttoni^b  fnrodtitent  In  law  as  to  creditors,  does 
■ot  Impress  as  as  eucb  a  ftond  as  otQtbt  to  be 
Md  to  Tltlatfr  tbe  assignment.  Tbe  substance 
if  tbe  whole  transaction  Is  tbAt  tbe  deed  of  as- 
rignmeDt  passed  tbe  wbole  of  tbe  asslffiior's 
Mtate  to  Tan  De  Mark  as  a  tempcmiTy  trostee 
tw  the  benefit  of  all  the  credttors  of  Mottln 
Bros.  The  creAtors  tbemselrea,  thereafter, 
vider  tbe  statute,  cboee  wbom  tbey  tdeased  to 
■ct  as  peimanent  assignee.  In  tbls  case  tbej 
dnse  the  same  person  that  was  named  In  the 
ieed  of  assignment  The  title  of  the  assignee 
t»  tbe  property  Is  <mlj  that  of  a  tmstee.  It  is 
Ifce  creditors  who  are  the  real  parties  beneflclal- 
V  Interested  bjr  the  assignment  Utilesa  It  la 
apparent  that  they  are  to  be  defmnded,  the  w- 
il^mient  shoald  be  npbeM.  The  policy  of  onr 
liw  Is  to  dlscoarage  attacks  on  assignments 
■ftde  for  the  beneftt  of  CTedltors  which  tHlrij 
transfer  all  tbe  aarignot's  property  to  be  dls- 
yoeed  of  In  the  manner  tbe  statnt^  points  out. 
Bven  If  the  creditors  make  a  mistake  hi  tbe 
adectlon  of  an  assignee,  or  If  the  assignee 
yrore  nnfiilthful,  the  benefidaries  of  the  » 
Mrte  are  not  without  remedy.  Where  good 
cause  Is  shown  the  court  may  remove  the  as- 
rignee  from  bis  tmst  and  appoint  another  In 
Ma  stead.  Galdwdl  t.  Mattbewson,  57  ICan. 
— ,  M  Pac.  614.  In  jartodlctkms  where  the  as- 
rignee  Is  not  peimttted  to  allege  tbe  fraud  of 
Ms  asslgtior  for  Ifte  purpose  of  recorerlng:  vrop' 
srty  fraudulently  conreyed  or  otherwise  dis- 
posed of  by  the  assignor,  the  necessity  for  hold- 
ing an  assignment  tainted  with  fraud  void.  In 
Hder  to  protect  the  rights  of  creditors,  Is  ap- 
parent:  but  where  tbe  assignee,  as  In  this 
state,  is  permitted  to  recover  all  property  fraud- 
■lentty  tmnsferred,  and  to  defend  i^inst 
fRradnlent  mortgages,  the  aeccBslly  ceases,  and 
with  it  tbe  rule  of  law  based  npoD  It 

Tbe  Alms  made  by  tbe  aadipioni  to  certain 
BBoperty  as  exempt  clearly  cannot  affect  the 
wdldlty  of  fbb  aai^gmnent  Nor  does  tbe  CbI1> 
■re  of  tbe  assignee  to  recover  property  retain- 
ed hy  tbe  asslgnonR,  tlie  title  to  whMi  ae- 
taally  paaaed  hy  tiie  deed  of  asrignmeiit,  alter 
Ibe  case  in  any  degree.  The  creditors  have 
ample  remedr  fot  any  neglect  on  bis  part 

Tt»  rulings  on  the  Intrsduetlon  ot  testimony, 
annplslned  of,  are  quite  mrimportant  and  do 
BSt  fanrish  ground  for  a  reversaL  Tbe  Judg- 
acnt  la  affinneO,   AB  the  jostleeB  oonenniiig. 


ATCHISON,  T.  ft  S.  P.  R.  00.  t.  BLDBTL 

(Snpreme  Court  of  KanBas.    Oct  10.  1896.) 

Mjukt  to  Pi3se:toitR— EvineNOB— Sdbmibbion  or 
•  QrEsTioNs  OP  Fact. 

1.  Tn  an  action  by  an  adtnlniptrator  to  recov- 
m  damages  for  iDjnries  reuniting  in  the  dpath 
«f  his  intestate,  by  the  negli^eat  dersllment  of  a 
■ttlroad  train  on  which  he  wbb  a  paaseoger, 
where  the  apnointnicnt  of  tbe  adminiBtrator  Is 
admitted  by  the  pleadings,  It  dertdres  upon  the 


plafaitlfF  In  the  first  instance  only  to  prove  the 
deraUmrat  the  faijury  of  the  passenger  thefeby, 
that  death  occnrred  from  the  tnjnry.aad  that  tbe 
deceased  left  a  widow  or  kindred  ■arriving  hint; 
and  it  then  becomes  incumbent  upon  the  rsil- 
roed  company,  in  order  to  escape  UabUity,  ta 
show  that  tbe  deraibneat  Besalted  from  inevita- 
ble accident,  or  something  against  which  no  ha- 
man  pnidence  or  foresigot  on  the  part  ot  tbe 
Compnny  could  provide. 

2.  The  evidence  esatslncd,  aad  Md  anffident 
to  uphold  the  verdict  and  the  jodgmeat  and  that 
there  was  do  material  error  In  tbe  ralinga  of 
the  court  therecn,  nor  In  tlM  refusal  to  an^bmit 
certain  partlcalir  qaeatkua  at  fact  dm-  •tha>- 
wise. 

Johnatoo,  dissenting. 

(SyUabos  b>  the  CouxtJ 

Enor  fioiD  diatilet  oaort,  Qmgt  eoantr; 
WUliam  Tbomsou,  Judge. 

ActkM  by  P.  P.  vaOee^  aizalalstrBtor  of  the 
eatate  of  J!L  H.  FoUor,  agaliwt  tbe  Atchison, 
Topefca  A  Banke  P6  Railroad  Conva^.  Jodg- 
Bsnt  for  plalntlCt  Defendant  brl£«s  enor. 
Affirmed. 

On  October  S4»  1880;  at  about  1342  pu 
tbe  west-bound  passenger  train  ct  the  plaintiff 
In  error  was  ileraHed  and  wre<fted  a  abort  dis- 
tance before  nachtaig  the  depot  at  Wakamaa, 
In  Shawnee  county;  tbe  road  at  that  ptitBt  mi- 
ning nearly  north  and  south.  The  tratai  lefi 
Topefea  about.  10  mbintes  hite,  bat  It  bad  nsade 
up  very  little  If  any  of  the  time  before  tbe  dis- 
aster, yet  ft  was  nmnli«,  on  a  down  grades  at 
least  4S  ndes  per  hour  at  tbe  thne  of  tbe  de- 
railment As  to  this  train,  Wakaruaa  was  not 
a  stopping  point.  A  short  distance  Borth  of 
that  phH»  the  tndn  passed  over  a  S^l^ree 
curve,  a  tangent  about  200  or  300  feet  hi 
length,  and  over  the  greater  put  of  a  &<legree 
curvfc,  where  the  derailment  occurred.  Tbe 
train  consisted  of  the  engine  and  tendo*.  the 
glue  remaining  on  tbe  trade,  and  standing  up- 
right with  tbe  tender  trocka,  or  part  of  the 
same;  a  mail  car  derailed  and  turned  on  Its 
Bide;  a  baggage  car  and  an  expreaa  car  turned 
bottom-side  up.  and  on  different  sldea  of  Uie 
tnA;  a  amolElDg  coaxA,  which  ranalned  up- 
right but  acrosB  the  track;  a  day  coach  tuned 
partially  tm  Its  rid^  to  the  right;  a  dhalr  car 
turned  on  Ha  ride,  to  the  rigblt;  a  deeper  and  a 
transit  sleeper  turned  on  their  aides,  to  the 
right  These  last  four  remained  coupled,  but 
tbe  eonpllngs  of  tbe  otttera  wero  broken,  and 
the  bi^tage  and  opreaa  eats  and  tbe  dajr 
coach  were  quite  a  distance  from  tbe  eogliie 
and  tbe  mall  ear.  Tbe  body  «f  tbe  tender,  al- 
dMogb  beavlly  laden  with  coal  and  water,  was 
thrown  to  tin  left  a  distance  of  20  to  40  leet 
from  the  track,  and  turned  bottom-side  op.  and 
was  foond  onnslte  tbe  deepee.  Tbe  dlstanoe 
from  the  first  wheel  marks  on  the  tfea  to  the 
pilot  <tf  tbe  engine  was  1.268  fteet  Tbe  road- 
bed wa^  ballasted  with  rock,  but  tbe  cvldemie 
for  the  itetntlff  tnda  to  diow  that  there  were 
a  good  many  unsound  ties,  and  that  the  tamer 
side  of  the  outside  rail  on  the  five-degree  curve 
was  modi  worn,  so  as  to  be  omsldcraUy  light- 
er than  tbe  Inside  rail  The  evidence  la  ooo- 
fllctlng  as  to  the  devatkm  ta  tbe  outside  dwre 
the  Inside  rail  on  the  curve.   The  track  waa 
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WOj  ton  19  lir  tbe  vibA,  und  nnnr  <tf  ^ 
till  mm  kntan  aad  qprn.  Atnat  3fi  of  tiie 
puKOKcn  mM  iDjnna  aKne  or  tern.  XL  B. 
raiff  wm  a  piMwigw',  -anA  »Bei^>kd  «  wat 
«otbel«tt«r«Mttrite(tfthe  «Mi  oC  4fee  O^r 
eoudL  He  «M  net  ttiRHm  trom  It,  Bor  «v- 
parently  Injarod  liy  tte  ft  leMieml.  Ilieeontb' 
nMteoawritfttieoDeclifieUtkelsweat  A.«al- 
md  man  wm  ttinnra  dmm  Ib  4Iw  aMe  aoi 
dl^itlr  beared,  tnt  ne  oOier  pmrhb  was  ap- 
tmaOsr  hurt  ta  that  eoMta.  Ror.  Bemud 
EeOr  wu  k  lt;«Bl  he  lad  EWte|Ot  out  of 
wlBdom  on  the  rICfeMBiit  «r  west  iidB.  They 
MftA  mm  etfccr  peeemgai  -eat,  anfl  that 
WBDt  to  tte  ftiak-  oar,  tat.  flndtag  the  4Mr 
(taaed,  niUer  fckhed  4t  open,  ena  KMIr  »• 
■tiled  ttepaioBKew  erer  the  <oor  to  the  itfat- 
tom.  Mer  telped  tbHi  to  rtlgbt  flrom  tbe 
fbtfimi  to  «te  ffenad.  Betk  worioed  yftSk 
tbelr  oeatt  eff,  tte  dar  ftaaeanl  nto 
iraifc  oeoaptad  4wn  10  to  86  iiitMiilmi.  atts 
wUdi  raiv  vat  ivmi.  and  redlned  ■fEBbut 
IB  apiile  nee  mar  ly.  ^VtifflB  In  Unt  poiltloB, 
N.  FnuftbotMr.  an  aoqualiitince  vaaths,  ait 
Id  Bi  to  Us  «(nMlim;  aad  be  eidd  to  wae 
tant,  MHl  to  icndnd  nnimi  to  Ue  bade  or -Me 
to  Indleato  tte  plaee  of  tojiuy.  He  wae  sweat- 
toff  ftoe^.  lAte  to  Oie  sflenioen  a  nBtf  toain 
iMk  toe  fsascngpia.  tododtag  Fiffler.  to*  to 
TqiAa,  wliera  to  remained  over  nlfctat  at  tte 
Nsttooal  HotoL  Daring  Oe  torenoen  of  fbo 
next  day  be  eaBed  on  1>r.  Waason,  a  denttot, 
winy  mm  an  oM  aovoatoitance,  end  nM  him 
toat  he  bad  eecaped  nnbort  Later  to  toe  day 
be  went  to  Eknporla,  aad  toenoe  to  Qaeaemo, 
to  Osage  osoBty,  bte  piece  of  budaees,  wbete 
to  toarded  wMh  bto  etoter,  Cton  H.  Crawford. 
Be  eenplataed  to  ber  aboat  bto  back  hnrtiDg 
Wm.  and  «to  gave  Mm  amice  aad  hot  water 
to  lifte  to  Ms  room.  8to  iestlAed  ttot  to  wm 
bi  sDod  beAMb  b^on  Oie  wrec^  bat  afterwards 
to  Bto<^ied  and  IbiQwd,  althoi^b  rtie  admitted 
toat  to  onfltoed  from  faemorrbolda  before  tbe 
wreck.  He  oam^abied  to  eUiers  of  a  pain  to 
hli  Bide  end  haA.  Remain  tug  several  days  at 
Qaeaemo,  to  west  toence  to  bto  hame^  at  Kan- 
IM  CHr.  Mtosoari,  vihm  to  aiilwsd  about  H) 
days  after  Ito  wrsck.  Iffs.  VUler  testlfled 
ttot  wboi  to  came  homt  to  was  rery  pale  and 
neiTODa,  and  wm  w^tethig;  toat  ato  examtaed 
toe  small  of  hto  tack,  and  found  a  black  and 
Uoe  spot  across  there,  about  toe  rise  of  ber 
flnger,  and  noUoed  a  great  dtooelorstlon,  and 
Bto  treated  tto  aOment  with  bot  water  and 
andca.  Mncb  erfdence  was  gfren  tendliq;  to 
toow  FnBer's  cbanged  condltlMi  after  tbe 
wreck,  Ms  lamenees,  and  ottier  tndleatlons  of 
fltfllng  bealto.  He  tod  1)een  an  acttve  bnslnesB 
man,  and  eontbned  at  woric  raocta  of  tbe  time 
mtn  a  month  before  hie  death,  which  occurred 
April  27,  1891.  It  appeared,  bowever,  ttot 
Fuller  bad  been  greatly  afflicted  with  bem- 
orrbolds  at  times,  tto  Mme  baring  become 
Arotde,  and  dmteg  Ms  last  Utoeeg  a  rectal  ab- 
eesB  tormed.  Indeed,  to  seemed  to  hare  s 
eompHcatloB  of  dtoorders.  Several  phystctans 
treated  htm.  and  hMjedred  as  to  tbe  histoiy  of 
bto  case,  bat  to  never  moitloned  tbe  wreck  to 


Ann,  and  fata  iirlae^  ittoadtog  ybyeldan  In 
bto  last  skkneoa  OM  not  knew  of  It  toitU  Ua 
death.  He  aiade  no  oomptolnt  to  tto  canraad 
oompaar.  and  did  not  fretor  any  daJm  agstaai 
H  Hto  last  alckncBB  was  of  aboat  tour  weektf 
dnvatliiD.  He  was  anoaaadoiis  during  tto  lat- 
ter part  of  hto  iBness.  and  dtod  to  a  comatose 
condition.  Tbe  testimony  of  tto  medical  wtt- 
asssn  to  ccottctlag  as  to  wheUk»  tto  qyxap- 
tooBs '(described  at  mooh  length  to  tto  arideac^ 
did  or  Ad  not  tadkato  a  sphial  lnjuiT>  FuUar 
Mt  Biaslftog  him  hto  widow  and  two  cbDdroL 
P.  P.  Bitfar,  Us  tother-bi-law.  was  dn^  a»- 
petotod  ar.  admlatotrator;  and  on  S^tonber 
It.  1891,  to  eoansaaoed  bto  actloa  to  tto  dto* 
triAcsDit  of  Oeage  comttr,  sltogtog  ttot  FuUca 
was  tolOTBd  by  reason  ef  tto  b^lgenoe  of  ton 
nUvoad  osmpBDy,  that  be  died  from  tto  effects 
at  aadi  Injary,  aad  datoitog  Ibe  anm  of 
800  as  damages  isBoltlng  Cram  hto 'death.  Tto 
ease  was  twice  tried,  tto  asoBod  trial  reenlt- 
tag  to  8  lodgment  to  totnr  ef  toe  irtalntlff  be- 
low. Juto  18,  18ME,  far  $&Oeo  and  costt  eC 
salt,  and  tbto  prooeadlng  to  eiror  to  ttistlbltoi 
to  isoaisB  uU  indgBscnt  Otosr  tocto  afipear 
to  Ito  optoka. 

A.  A.  Hard,  0.  J.  Wood,  and  W.  Llttlefleld, 
for  plaintiff  In  error.  Pleasant  A  Pleasant 
and  J.  W.  Dtf ord.  tm  defendant  In  mat. 

BfARTtN,  ax  {after  atatbig  tto  fleets.  L 
8<Hne  of  the  allegattooB  of  aetfUgence  find  aa 
support  to  the  evidence,  but  It  was  alleged 
ttot  tto  tender  was  not  sufflelently  and  prop- 
erly secured  aad  fiutened  to  Ito  trucks;  ttiat 
tto  track  was  In  bad  order  and  eondltton,  and 
unsafe  ear  tratna  nmnli^  at  tbe  excesslTa 
spend  at  which  tto  tiato  to  questloa  was  pro- 
pelled on  a  Btorp  cnrre;  ttot  the  ties  wem 
decayed,  tbe  nUto  worn  and  too  ll^t,  and  tto 
onter  rail  oo  the  cnrre  was  neariy  level  with 
tto  Inner  rail,  whereas  tt  atouM  tore  beea 
considerably  higher.  There  to  no  evldenes 
of  tto  Inaofflelont  fastening  ei  tto  body  t€ 
tto  tender  to  the  trudu,  except  tto  elmua- 
etance  ttot  It  left  tbem.  turned  npdde  down* 
and  was  thrown  20  to  4D  toet  to  tba  left  of 
ttte  trai^  Ttore  Is  some  evidence,  bow^ 
ever,  as  to  tto  defective  condition  of  tbm 
track  In  some  of  tto  paitlcalara  above  nam- 
ed, and  we  are  not  eiear  that  this  condition 
bad  no  agency  In  prodndog  tto  dtoaater  to 
the  train.  The  witnesses  for  the  company 
did  not  account  for  the  denUlment,  but  said 
It  was  a  mystery.  Under  tbe  pleadings,  and 
tto  allegations  of  negUfreoce  contolned  In  tto 
petition,  tt  devolved  ni>on  tto  plaintiff  below, 
to  tto  first  Instance,  only  to  prove  the  derail- 
ment.  tto  Injury  ot  the  pasaei^r  thereby, 
that  death  occurred  from  the  Injury,  and  ttot 
tto  deceased  left  a  widow  or  kindred  BBrrlv^ 
Ing  him;  and  It  then  became  toenmbmt  npoa 
the  company.  In  order  to  escape  liability,  to 
show  that  the  derailment  leauMed  from  in- 
evitable accident,  or  something  against  which 
no  bumaa  prudence  w  foresight  on  tto  part 
of  tto  company  could  provide.   Battwar  Oa. 
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T.  Walsh,  46  Kan.  653,  609,  26  Pac.  4S,  and 
cases  cited;  Railway  Oo.  t.  Johnson,  B6  Kan. 
S44,  846,  40  Fac.  641.  A  prima  fade  ease  of 
nagUgMtce  was  made  ont  1^  the  plaintiff  be- 
low, and  we  cannot  my.  In  face  of  the  gen- 
eral  verdict,  that  It  was  overthrown  by  the 
evidence  Introduced  on  the  part  of  the  rail- 
road company. 

2.  The  plaintiff  In  error  contends  that  there 
Is  no  evtdoice  that  Fuller  was  Injured  In  the 
wreck,  nor  that  his  death  was  attributable 
thereto.  The  conduct  6t  FuUer  seems  diffi- 
cult to  comprehend.  In  the  excitement  at- 
tending such  a  calamity.  It  la  not  strange 
that  a  person  might  be  Injured  without  know- 
ing it  for  a  considerable  time  thereafter. 
But  Fuller  told  Dr.  Wasson  the  next  day  that 
be  escaped  unhurt  He  nerer  made  any 
claim  against  the  railroad  company,  and  did 
not  mention  the  wreck  to  his  physicians,  al- 
though be  complained  of  a  pain  In  the  side  or 
back  to  Frankhonser  shortly  after  the  wreck, 
to  Ua  sister  upon  hts  arrival  at  Quenemo. 
lud  to  blB  wife  shortly  afterwards,  In  Kan- 
sas City.  Nothing  in  the  nature  of  oamtlTe 
from  him  was  admissible  In  evidence  as  to 
the  cause  of  the  pain  In  bis  back  or  side,  as 
to  his  lameness,  or  other  symptoms  indicat- 
ing a  spinal  Injury  or  other  allmmt;  bnt 
fiom  the  complication  of  disorders  to  which 
be  was  subject,  and  which  seemed  to  l>e 
greatly  aggravated  In  the  closing  months  of 
his  life,  it  seems  probable  that  be  did  not 
himself  consider  the  railroad  wre<i,  but  la 
grippe,  as  the  cause  of  his  Increased  snfTer- 
Ing.  Yet  It  may  have  beoi  a  signal  Injury, 
and  his  BymptasBB  were  pexbaps  better  evi- 
dence than  his  own  iqilnlon  respecting  his  ali- 
ment The  genwal  verdict  Is  equivalent  to 
finding  that  Fuller  was  Injured  In  the  wreck, 
and  that  death  resulted  Uierefrom;  and  we 
cannot  affirm  tbat  this  theory  Is  «itlrely  un- 
supported by  the  evidence,  especially  after 
the  approval  of  the  verdict  by  the  trial  court 
Many  qnestitms  an  raised  upon  the  compe- 
tency of  evidence,  the  form  of  the  hypothet- 
ical questions,  and  the  nature  ttf  the  expert 
testimony.  We  have  examined  aB  of  them, 
bnt  do  not  think  that  any  substantial  and 
matertal  error  was  committed  bjr  the  court 
In  the  admisskm  or  reJectkm  of  testimony. 
The  cmirt  refused  to  submit  certain  of  the 
particular  questions  of  fact  requested  1^  the 
defendant  below.  We  thtaik  some  of  thVin 
might  have  been  submitted  with  propriety, 
but  they  were  not  contndling  In  character, 
and,  if  all  had  been  answered  In  the  manner 
most  tavwable  to  the  plaintiff  in  error,  the 
general  verdict  would  not  have  been  affected, 
■or  the  trial  court  nor  this  court  fnrthn  en- 
lightened thereby.  Upon  the  whole  we  find 
so  material  error  In  the  record,  and  the  Judg- 
ment must  be  affirmed. 

ALLBN,  J.,  ccmcnra 

JOHNSTON,  J.  (dlssentlni^  Any  one  who 
isads  the  erldaice  In  the  recwd  must  siitra^ 


tain  liie  gravest  doubts  that  Fuller  was  In- 
jured la  the  wreck  or  that  his  death  was 
caused  by  It  For  several  years  previous  to 
the  wreck,  he  had  suffered  frmn  hemorrhoids, 
and  from  diseases  of  the  stomach,  bowels, 
and  kidneys.  During  this  time  he  had  been 
treated  by  vartons  physicians  for  bis  ail- 
ments, and  before  and  after  the  wreck  bad 
been  seriously  affected  with  la  grippe.  These 
dtoeases  became  more  aggravated  as  time 
passed,  and,  although  he  was  treated  by  sev- 
eral physicians,  they  were  unaNe  to  arrest 
the  progress  of  the  diseases,  and  he  suffered 
with  them  until  he  died.  There  Is  no  direct 
evidence  that  he  was  Injured  In  the  wreck. 
He  was  not  thrown  from  bis  seat  by  tbe  de- 
railment, and  nothing  said  ot  done  by  him 
at  the  time  Indicated  that  be  had  suffer^ 
any  Injury.  It  Is  true  that  af^  breaking  hi 
the  door  ot  one  of  the  coaches,  and  assisting 
to  lift  passengers  ont  of  coaches  that  were 
overturned,  he  complained  ot  his  ba<^;  bnt 
within  a  few  di^s  thereafter,  at  dtfferait 
thnes,  and  in  the  presence  and  hearing  ct 
several  persons,  be  described  the  wreck,  and 
repeated  said  that  he  had  escaped  nnhnrt 
Afterwards  he  consulted  his  family  physician 
In  regard  to  the  disorders  from  which  he  was 
suffering,  and  was  treated  by  him;  but  be 
never  mentioned  the  fact  that  he  was  in  tbe 
railroad  wreck,  or  that  he  was  suffering  from 
any  hurt  which  he  had  received.  Tbe  phyri- 
cian  who  attended  him  In  his  last  iltneaa  In- 
terrogated him  as  to  accidents  or  injuries, 
but  he  said  nothing  about  being  Injured  In  a 
railroad  wreck,  nor  that  he  had  been  In  one. 
He  was  seriously  sick,  and  was  endeavoring 
to  obtain  relief.  The  physicians  who  at- 
tended him  from  time  to  time  daring  the  six 
months  between  the  accident  and  Us  death 
wero  trying,  by  Inquiry  and  personal  exam- 
ination, to  asc3rtaln  the  cause  and  »tent  of 
his  illness.  If  FuUer  was  injured  In  tbe 
wreck,  It  Is  strange  indeed  that  be  did  not 
mention  It  to  his  phyriclaiu.  At  the  time 
of  the  wre<^  the  agents  of  the  company  per- 
sonally interviewed  the  paaeengem  tm  tbe 
purpose  of  ascertaining  the  names  of  those 
who  had  been  Injured,  but  no  <dalm  was 
made  by  Fuller  at  that  time  that  he  bad  sus- 
tained any  injuries  by  reason  of  the  wieck, 
nor  did  he  ever  suggest  that  he  had  a  cMm 
against  the  company.  Assuming  that  there 
was  some  testimony  ten^ng  to  support  the 
verdict,  all  must  concede  tbat  It  is  very  slight 
and  unsatlBfactory.  In  view  of  this  state  of 
the  case,  some  of  tbe  rulings  of  tbe  trial 
court  which  an  clearly  ranmeous  an  preju- 
dicial, and  seem  to  me  to  reqnin  a  reversal. 

The  plaintiff  below  undertocA  to  show  that 
tbe  death  of  Fuller  resulted  fnmi  the  ac^ 
dent  and  injury,  by  expert  testimony.  A 
hypothetical  question  embracing  sMne  of  the 
facts  respecting  tbe  accident  which  the 
plaintiff  undertook  to  prove  was  snbmltted 
to  a  medical  witness,  who  was  asked  wheth- 
er or  not,  in  his  Judgment,  the  Injury  caused 
the  death  ct  Fnllsr.   B»  answwed  tliat  Im 
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bis  Judgment  he  died  from  tbe  Injory,  but 
u  InqnlET  developed  tbat  his  opinion  was 
not  based  upon  the  facts  stated  In  the  hypo- 
thetical question,  but  upon  statonents  made 
to  him  bj  Mrs.  FuUv  about  the  time  of  her 
husband's  death.  It  does  not  appear  that 
the  statements  were  made  in  the  presence 
of  Mr.  Fuller,  nor  that  he  had  any  knowl- 
edge of  them.  The  cause  of  bis  death  was 
the  Impratant  question  In  the  trial;  and  the 
opinloa  of  this  witness  was  permitted  to  go 
to  the  jurjr,  orer  objection,  based,  not  ujkhi 
the  facts  stated  In  the  hypothetical  question, 
but  upon  hearsay  tentlmony.  Within  the 
rule  of  Railroad  Go.  >.  Frailer,  27  Kan.  468, 
an  (qpinlon  resting  upon  such  a  basis  was 
InadmlsslUe,  and  Its  reception  material  er* 
nr.    8e«  also.  Bog.  Exp.  Test  f|  48,  47. 

Tlw  lailroad  company  calted  witness 
Meade,  who  had  qpeclal  knowledge  and  skill 
with  reference  to  railroad  tracks,  and  Inter- 
rogated him  with  reference  to  the  cause  of 
tbe  accident  The  idalntlfr  below  then  intro- 
duced a  witness  named  Titus,  and  inquired 
if  he  bad  beard  the  testimony  of  the  witness 
Meade;  and  upon  his  testimony  Titus  was 
asked  what,  la  bis  opinion,  caused  the  de- 
railment bimI  wreck  of  the  train,  and  oyer 
objection  he  answered  that  **it  was  caused 
by  the  oscillation  of  the  train  through  the 
high  Telocity  passing  otw  tbe  Une  as  defined 
by  Mr.  Meade."  The  witness  Meade  had 
testmed  as  to  what  he  saw  at  tbe  place  of 
the  wreck,  and  had  given  his  inferences  and 
conclusions  from  what  he  saw,  but  in  the 
end  admitted  tliat  the  cause  of  the  wreck 
was  a  mystery  to  bim.  An  expert  may  give 
an  i^inion  npon  fttets  assumed  to  be  estab* 
lisbed,  and  upon  possible  or  probatde  facts 
In  the  case,  but  no  rule  of  evidence  will  per* 
mit  a  witness  to  give  an  opinion  upon  the 
Inferences  and  conclnsitHis  of  another  ex- 
pert. The  testimony  thus  obtained  was  not 
so  material  to  the  case  as  that  resjtectlng 
the  cause  of  death,  but  It  should  have  been 
excluded  from  the  Jury. 

The  trial  court  refused  to  submit  to  the 
Jury  a  special  question  as  to  whether  Fuller 
had  not.  on  the  day  following  the  accident, 
admitted  to  Dr.  Wasson  that  he  was  not  In- 
jured In  the  wheck.  One  of  tbe  principal 
questions  In  controversy  was  whether  Fuller 
had  suffered  an  injury  in  tbe  wreck,  and 
a  subsequent  admission  of  that  character 
bore  directly  upon  the  question  to  contro- 
versy, and  was  a  material  fact  In  the  case. 
There  was  abundant  evidence  tending  to 
show  that  such  an  admission  was  made,  and 
tbe  question  should  have  been  submitted  to 
the  Jury. 

The  court  also  refused  to  submit  questions 
to  the  Jury  as  to  whether  Fuller  had  not 
called  at  the  general  ofilces  of  the  com- 
pany subsequent  to  the  accident,  but  had 
never  presented  a  claim  or  demand  against 
the  company  for  injuries  suffered.  These 
questions  were  pertinent  to  the  Issues,  and 
should  have  been  submitted.  The  fact  that 


answers  to  them  most  favorable  to  the  com- 
pany might  not  have  been  sufficient  to  over- 
throw the  ve!:dict  does  not  determine  the 
sufficiency  ct  the  questions,  nor  prevent  their 
submission.  In  graeral  it  Is  error  to  re- 
fuse to  submit  questions  material  to  tbe 
cas^  and  liased  upon  competent  testimony. 
For  these  reasons  the  Judgment  of  the  court 
below  should  be  reversed. 


S0niiL7  V.  FOBTEB. 
(Bapreme  Court  of  Kansas.    Oct  10,  1898.) 
LAsnLORD*B  Libs  oit  Crops— Priokitt. 

1.  Tbe  statutory  lien  given  a  landlord  upon  the 
crops  grown  or  made  npon  a  rented  farm  exists 
lndependeDtl7  of  a  stisnre  xxpoa  attachment  or 
other  process. 

2.  No  writing  is  required  to  give  force  to  a 
landlord's  lieD.  cor  is  the  filing  or  recording  of 
ttie  contract  of  lease  a  prerequisite  to  the  cre- 
ation of  such  lien. 

3.  Where  a  landlotd'a  lien  upon  a  crop  has 
not  been  waived,  relinqnished,  lost,  or  otherwise 
divested.  It  is  paramount  to  tbe  claim  of  one 
who  pumiases  the  same  while  it  Is  in  the  pos- 
session of  the  tenant  upon  the  leased  premises. 

(Syllabus  by  the  Court) 

Error  from  court  of  appeals,  Bouthem  de- 
partment. Central  division. 

Action  J.  H.  Porter  against  William 
Scully.  Judgment  for  plaintiff.  I>efendant 
appealed  to  the  court  of  appeals,  where  the 
Judgment  was  affirmed  (48  Pac  824),  and  he 
brings  error.  Reversed. 

B.  H.  Haslett  and  0.  Lw  Harris,  for  plaintiff 
In  error.  Beddm  &  Schumacher,  for  defend- 
ant in  error. 

JOHNSTON,  J.  William  Scully  owned  « 
farm  In  Butler  county,  which  he  leased  to  1887, 
to  J.  N.  Bledsoe,  who  remained  in  the  posses- 
sion of  the  same  under  the  lease  untU  1880. 
During  tbe  season  of  1889,  Bledsoe  raised  a 
large  crop  of  com.  whidi  was  cribbed  upon 
the  leased  land.  Tbe  stipulated  rental  for  that 
year  was  S310,  together  with  any  taxes  levied 
npon  the  premises,  no  part  of  which  bad  been 
paid  when  the  present  controversy  arose. 
While  the  com  was  yet  cribbed  upon  the  prem- 
ises, and  about  January  20,  1800,  J.  H.  Por^ 
ter  attempted  to  purchase  the  com  from  Bled- 
soe, and  a  few  days  later  paid  the  greater  part 
of  the  purchase  price.  On  January  31,  1890, 
Porter  took  from  Bledsoe  a  chattel  mortgage 
on  the  com  to  secure  the  payment  of  the 
money  advanced  on  the  purchase.  On  Febru- 
ary 4,  1800,  Scully  brought  an  action  against 
Bledsoe  to  recover  the  rent  due,  and  to  enforce 
the  lien  he  caused  an  attachment  to  be  levied 
on  the  com  In  the  cribs  on  the  leased  premises. 
On  February  7,  1890,  Porter,  claiming  to  be 
the  owner  of  tiie  com,  brought  this  action  In 
replevin,  and  obtained  possession  of  the  same 
from  the  attaching  officer.  William  Scully 
was  substituted  for  the  officer,  and  made  a 
party  defendant  In  the  action,  and  the  trial 
Bubsequentiy  had  resulted  in  a  Judgment 
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sgalnst  falm,  whldh  vna  afBrmed  by  the  oomt 
of  appeals. 

There  is  little  dispute  about  tlie  material 
facts  In  tbe  case,  and  practically  the  only  im- 
portant question  arising  upon  tbem  Is  whether 
a  person  can  purchase  from  the  tenant  a  crop 
grown  and  jet  remaining  upon  the  leased 
premfses,  free  from  the  lien  of  the  landlord, 
where  the  rental  for  tbe  year  in  which  the 
x:rops  were  grown  Is  still  due  and  unpaid. 
That  the  relation  of  landlord  and  tenant  ex- 
isted between  ScuUy  and  Bledsoe  Is  beyond 
dispute,  and  there  can  be  no  question  that  the 
rent  for  tbe  year  18S9,  when  the  crop  was 
grown,  was  due  and  unpaid.  The  crop  was 
still  upon  the  leased  land,  and  the  value  of 
the  same  did  not  exceed  the  amount  of  rent 
due  for  the  year  ]£S9.  Under  these  circum- 
stances, Scully  had  a  lien  upon  the  com, 
which  contintKd  until  the  rent  was  paid,  or 
until  tbe  lien  was  waived,  relinanlshed,  lost, 
or  otherwise  divested.  In  section  24  of  the 
act  relating  to  landlords  and  tenants.  It  is 
provided  that:  "Any  rent  dne  for  farming 
laud  shall  be  a  Uen  on  the  crop  growing  or 
made  on  the  premises.  Surh  lien  may  be  en- 
forced by  action  and  attachment  therein  as 
hereinafter  provided."  Gen.  St  18S9,  par. 
3633.  In  section  28  of  tbe  same  act,  provi- 
sion is  made  for  the  enforcement  of  a  lien  on 
crops  for  rent  of  farming  lands  by  attach- 
ment proceedings.  The  hen,  however,  exists 
by  force  of  the  statute.  Independently  of  tbe 
levy  of  an  attachment,  and  so  long  as  tbe 
crops  remain  upon  the  premises  the  lien  will 
prevail  over  the  claim  of  a  [nirchaser.  No 
writing  is  required,  to  give  force  to  the  Hen, 
nor  is  the  filing  or  recording  of  the  contract  of 
lease  a  prerequisite  to  the  creation  of  a  Hen. 
Many  of  the  leases,  being  for  a  term  of  one 
year  or  less,  and  not  in  writing,  cannot  be 
filed  or  recorded  In  a  pnUlc  office,  and  this 
Tudlcatee  plainly  nougb  that  the  legislature 
41d  not  regard  record  notice  to  be  essential 
to  the  existence  of  a  liuidlord's  lien.  No  stat- 
utory provision  with  reference  to  noUce  la 
made  except  In  section  36,  which  authorizes 
an  actlcm  for  conversion  against  the  purchaser 
of  a  crop  to  the  extent  of  the  rent  doe,  and 
damages  as  well.  Tbte  Is  a  somewhat  severe 
remedy,  and  faence  It  can  only  be  «nplo7ed 
where  the  pinvbaser  bad  some  notice  of  tbe 
lien.  The  action  of  Scully  was  brought  to  en- 
force the  lien  against  tbe  property  upon  tbe 
leased  premises,  and  not  to  charge  the  pun- 
chaser  for  its  conversion.  That  provisloa, 
however,  does  not  apply  where  the  property 
is  In  tbe  possession  of  tbe  tenant  of  the  leased 
premises.  Where  the  property  is  removed  by 
the  tenant  and  sold  on  the  market,  other  and 
different  questions  would  arise  with  respect 
to  notice  than  we  have  here.  So  long  as  the 
property  remains  upon  tbe  leased  pmnlses, 
ft  affords  notice  to  all  who  deal  with  the  ten- 
ant, and  there  Is  little  risk  of  tbe  loss  of  tbe 
Hen.  This  appears  to  have  been  the  view  of 
tbe  legislative,  for,  in  section  27  of  the  tuXt 
proTlAiK  Is  made  that  where  tbe  crop  to  being 


rsgaaovcd,  or  ihen  Is  an  Intention  to  ronove 
It,  from  the  leased  premises,  the  landlord  may 
cause  it  to  be  aelsad  iq>on  attachment,  wheth- 
er the  reat  be  then  due  or  not.  If  It  be  dur 
within  one  year  thereafter.  It  is  tbe  policy 
of  the  law  to  protect  and  facilitate  bMia  fide 
sales  of  personal  [>n^>erty  In  the  open  market, 
where  they  are  made  without  notice  of  Uens, 
but  a  person  who  pDrcbasee  a  crop  which  Is  in 
the  poasesslon  of  tbe  tenant  at  One  leased 
premlsM  can  hardly  be  called  a  bona  flde  pur- 
chaser. Port»  knew,  or  ahoold  hare  known, 
that  the  land  was  rmied;  and.  as  he  io  (we- 
sumed  to  know  the  law,  be  Is  charged  wltii 
knowledge  that  the  landlord  has  a  Uen  upon 
ttie  cnqiB  for  tbe  unpaid  rent  Aside  from  tbe 
notice  afforded  by  tbe  neooird.  ttaat  Scully 
owned  the  land,  he  appears  to  have  had  actotl 
knowledge;  for  In  tbe  chattel  mortgage  taken 
by  him  from  Bledsoe  tbe  com  mortgaged  Is  de- 
scribed as  **2,800  bushels  of  txan  in  tbe  ciib 
on  the  t&rm  now  occiviod  by  J.  N.  Bledsoe 
and  known  as  tbe  'Scully  Land.' "  He  msy 
not  have  bad  actual  kaowtedge  ttaat  tbe  rent 
was  unpaid,  but  he  had  notice  saffldent  ts 
put  him  upon  Inquiry,  and  an  inquiry  woold 
have  dlsdoaed  that  the  rent  for  tbe  year  188B 
was  stUl  due  and  onpald.  It  Is  tpneraUy  held 
lliat  a  notice  saffldent  to  pat  a  porchasv  upon 
Inquiry  binds  him  to  a  bnov^ledge  of  whatever 
the  inquiry  would  have  dlsdoaed.  Tbe  statu- 
tory Ilea  given  to  tbe  laadlord  Is  paramomtf 
to  the  rights  of  any  one  wbo  pnrobaaes  a  crop 
from  the  tenant  which  Is  yet  upon  the  leased 
premises.  Tbe  case  was  tried  and  eubmlttBd 
to  the  Juiy  upon  a  different  view  of  tbe  law, 
and  the  judgmeat  must  therefore  be  rsvarsed, 
and  the  cause  remanded  for  a  new  trial  la  ac- 
cordance with  tbe  rterws  hsv^  sii^nsswl 
All  the  JuaUoss  conantais. 


8TATB  V.  PICEBRINO. 
(Supreme  Court  of  Kansas.    Oct.  W,  1896.) 

RoBBKRT— VE  RtllCT. 

The  defendant  was  charged  wHfa  robbery 
by  taking  the  property  of  O.  from  U«  person  hj 
violeooe,  and  puttug  him  ia  fear  oC  inunediatt 
injury.  Bdd,  that  such  charge  Includes  larreay, 
and  larceny  from  the  person,  as  well  as  robbery, 
and  that  under  it  the  defeadaat  may  be  ooavkt 
ed  of  either  offesse;  sad  a  veedict  flodiag  tla 
defendant  guilty  ss  diarged  is  Insuficient  tt 
support  a  sentence  for  robbery  In  the  first  de^ce. 
(Sy)labus  by  the  Court  t 

Appeal  from  district  CDurt,  iSeaiy  county; 
O.  L.  Moore,  Judge. 

Harrold  Pickering  was  convicted  nA- 
bery,  and  appeals.  Beveraed. 

Thomas  Dever  and  W.  S.  Roark,  for  app^ 
fault  F.  B.  Dawes.  Attr.  Oen^  and  John  T. 
Dlzon,  tor  the  State; 

ALLEN,  J.  The  defendant  was  cbarged 
by  information  with  having  stolen  tbe  pn^- 
erty  of  John  S.  Osbom,  conststlng  of  certain 
money  therein  described  and  a  pronUssoiy 
note  for  VlfiO^  from  the  person  oC  aald  0» 
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born,  by  Tlolenoe  to  hia  penon,  and  hr  iratUiv 
Um  In  ftar  immediate  Injaiy,  Trtth  intent 
to  rob  Um.  The  rerdlet  rendered  finds  the 
defendant  gaSLty  ae  ebaxged  In  tiie  tnAmna- 
don,  wltbottt  epedfylng  any  degree  of  the 
offmae.  Objectton  -was  made  to  prononnclng 
sentence  on  ttala  rerdlct,  for  tbe  reason  that 
It  does  not  specify  t3ie  degree  of  tbe  offense 
of  which  the  faxy  fonnd  him  gnnty.  rmis 
ohjection  was  well  taken.  The  verdict  la  In* 
snffldoit  to  support  a  Judgment.  State  t. 
Scarlett  BT  Kan.  2S2.  4S  Pae.  602.  Aa  this 
reqalres  a  rerersal,  we  deem  It  nnnecessary 
to  entCT  Into  a  discussion  of  tbe  many  qnes- 
tlMis  raised  bj  connseL  We  will  say*  how- 
erer*  that  the  Informatltm,  In  charging  rob- 
bery, also  charges  larceny,  and  larceny  from 
the  person,  and  nnder  It  a  conviction  might 
be  bad  of  eltber  oStatee.  Tbe  instmctlona 
wm  to  tbe  effect  that  tbe  jury  moat  either 
convict  of  robbery  or  acqntt.  This  was  al- 
together erroneooB,  as  the  defendant  might 
proiierly  be  convicted  of  any  offense  Induded 
within  tbe  principal  charge  of  roUiery,  as 
stated  In  the  Information.  The  Jndgment  Is 
reversed,  and  a  new  trial  ordered.  AH  the 
Jnatlcea  concnrrlng. 


8PBIKGFIELD  FIBB  &  MABINB  INS.  00. 
T.  PAYNH  et  aL 
(Snpieme  Ooort  of  Kanaai.    Oct  10,  1886.) 
ImiMAxci^AirARD  or  Afmuisbhs— Woim  or 

PrOPBBTT  DtSTtlOTBD — EVIDBNCB. 

1.  In  the  alweDce  of  fraud  or  mistake,  the 
written  ft£T««ment  of  the  amnred  and  iieTeral  io- 
•am*  for  the  appraiaemeiit  of  a  fire  Iobs  is  tbe 
best  evidence  ot  the  intent  of  the  parties  in  e»- 
teiinsr  into  It. 

2.  For  the  porpose  of  testing  the  Talidity  of 
an  award  of  appiaisera  of  a  fire  iom,  it  is  Im- 
proper to  anbmft  to  the  jnrj  whetbo*  the  ap- 
IHaisera  wers  in  possession  of  tbe  facts  neces- 
sary to  an  iateliieeDt  conclusion,  or  wbether  i 
llier  took  into  consideration  all  tlie  items  of  tbe 
less  covered  by  tbe  policy.  Sach  an  award  Is 
valid  and  bincUtui  if  the  proceedlnf  is  honestly 
and  fairl;  conducted,  bot,  In  tbe  case  of  destroy- 
ed property,  which  an  appraleer  had  never  seen, 
fhniaess  wenid  reqaire  that  be  be  Informed  by 
evidttooe  «f  some  sort  (not  ■eceasnrilr  under  oath) 
as  to  tbe  diaracter  and  value  of  tbe  nroperty; 
and.  unless  an  opportunity  U  afforded  to  impart 
sucfa  Information,  the  award  will  not  be  bincnnK. 

8.  Evideoce  the  cost-  of  a  bnlldlDg  is  not 
oanally  eTldence  of  Its  value  at  a  particular 
time;  but  w)tDe28es  who  are  not  architects, 
builders,  or  contractors  may  be  allowed  to  state 
their  opinions  as  to  tbe  worth  of  a  bnlldinfr  from 
a  ceoeral  knowled^  of  it  without  beini;  able  to 
estimate  the  ralae  of  any  of  the  materials  enter- 
ing into  Its  eonstruetion,  such  inability  affecting 
Oe  Wright,  bat  not  tbe  competency,  of  the  testi- 
mony. 

4.  AlthoaiA  a  submission  to  appraisers  may 
not  be  a  condition  precedent  to  the  commence- 
EBent  of  an  action,  for  the  reason  that  neltlier 
party  made  a  written  demand  therefor,  yet. 
when  an  appraisement  is  agreed  upon,  the  parties 
ue  boond  tf^  tbe  award,  unless  the  same  is  in- 
valid; and  tlhe  harden  of  proof  In  that  leqpect 
nsts  npon  tbe  party  who  diallenges  IL 

(Syllabus  by  the  Court-) 

Srror  from  district  court,  Wyandotte  eonnty; 
Banry  X*  Alden,  Judge. 


Action  Iqr  Tliomaa  J.  Payne  and  othois 
agalnat  the  Si»rlttgfleld  Fire  A  Marine  Insur- 
ance Company.  Jttdgmait  for  plalntUfa.  De- 
fendant brtaiga  error.  Berened. 

In  1887.  Thomas  J.  Payne  commenced,  ana 
In  188B  completed,  the  erection  of  a  fine 
dwelling  house  at  Argentine.  On  Novemba 
8,  1888.  the  pUdntlff  in  error  lasued  a  policy 
of  fire  Insurance  thereon  for  the  sum  of  $4,- 
000,  to  ran  for  three  years.  Policies  were  is- 
sued by  three  other  companies,  aggregating 
915,O00l  The  bouse  was  destroyea  by  flre 
about  2  o'clodc  on  Snnday  morning,  3, 
1881.  Within  a  few  days  after  tbe  fire,  tbe 
adjnaters  of  tbe  several  compaidea,  or  soma 
of  Uiem,  had  a  conference  wlOi  Payne  and 
bis  attorney  at  tbe  Goates  House,  In  Kansas 
01^,  ^o.,  in  rdaUrai  to  the  lose,  but  tbe  evl- 
doice  Is  quite  confilctlng  as  to  what  occurred 
there.  The  policy  of  tbe  plalntlfl  In  error 
contained  tbe  following  dansea:  "The  amount 
of  soond  value  and  the  loss  or  damage  shall 
be  determined  by  agreonent  between  the  com- 
pany and  Oie  aasured.  But  if  at  any  time 
differences  shall  arise  touching  any  loes  or 
damage,  every  auch  difference  shall,  at  tbe 
written  request  oS  dther  party,  be  submitted 
at  equal  expense  of  the  parties  to  competent 
expert  and  Impartial  persona  (not  Interested 
in  the  loss  as  creditor*  or  otherwise,  nor  re- 
lated to  tbe  assured  or  claimants),  one  to  be 
chosen  by  each  party,  and  the  two  so  chosen. 
In  case  of  thdr  disagreement,  shall  aelect  a 
third  to  act  wltb  them;  and  the  award  In 
writing,  under  oath,  of  any  two  of  them,  shall 
be  binding  on  tbe  parties  as  to  the  amount 
of  such  loss  or  damage,  but  shall  not  decide 
the  legal  liability  ot  the  company  nnder  tbla 
policy;  •  •  •  andfUntli  the  •  •  •  award 
liad,  the  loss  shall  not  be  payablef  and  "no 
suit  or  action  against  this  company  for  the 
recovery  of  any  claim  by  virtue  ot  this  pol- 
I  Icy  Shan  be  sustainable  In  any  eonrt  of  law 
or  chancery  until  after  an  award  shall  have 
been  obtained  fixing  the  amount  (tf  such  dalm 
In  tbe  mannw  above  provided.**  Payne  tes- 
tlfled  that  the  adjusters  made  no  cbilm  that 
hts  loss  was  not  equal  to  tbe  inxnmt  of  the 
policies,  but  they  represented  that  It  could  not 
be  paid  until  afttf  an  appraisal  thereof,  which 
was  a  requlsltn  formality  to  payment  with- 
out suit  The  testimony  of  the  adjusters  was 
to  tbe  effect  that  they  disputed  tbe  amount 
of  the  loss,  and  claimed  that  It  was  much 
less  than  tbe  sum  of  the  policies,  and  that 
they  proposed  the  selection  ot  appraisers,  as 
provided  by  tbe  policies,  to  fix  the  amount 
of  tbe  loss.  Nothing  was  then  agreed  upon, 
but  the  attorney  toe  Payne  said  that  be  would 
make  proofs  of  the  loss.  On  or  about  June 
17,  ISOl,  however,  Payoa  and  the  several 
agents  and  adjusters  of  the  Insurance  compa- 
nies signed  a  written  agreement  for  the  ap- 
pointment of  P.  B.  Messenger  and  9.  6.  Qrlbl 
to  appraise  the  loss,  and  In  case  of  disagree 
ment  the  said  appraisers  to  select  a  third  to 
act  with  them  In  matters  of  difference  only; 
tbe  award  of  said  appraJsera,  or  any  two  of 
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them,  made  In  writing,  In  accordance  witb  the 
agreement,  to  be  binding  upon  both  parties; 
it  being  stated  that  the  appraisement  was  for 
the  purpose  of  ascertaining  and  flxing  the 
amount  of  said  loss  and  damage,  and  not  to 
determine,  waive,  or  inralldate  any  other  right 
or  rights  of  either  party,  and  that  in  determin- 
ing the  loss  and  damage  the  appraisers  were 
to  make  an  estimate  of  the  total  cost  of  re- 
placing or  repairing  the  property,  or  the  ac- 
tual cash  ralue  thereof  at  or  Immediately  pre- 
ceding the  time  of  the  Are,  and  in  case  of  de- 
preciation of  the  property  from  use,  age,  con- 
dition, location,  or  otherwise,  a  proper  deduc- 
tion should  be  made  therefor.  Messenger  and 
Grlbl  were  sworn  as  appraisers  on  the  same 
day,  and  on  June  20,  1891,  they  selected  J.  F. 
Meyer  to  act  as  a  third  appraiser  to  settle 
matters  of  difference  in  compliance  with  the 
agreement.  The  evidence  tends  to  show  that 
the  only  matter  of  dlfCerence  was  as  to  a  gas 
machine,  and  the  principal  question  as  to  that 
was  whether  it  was  covered  by  the  policies 
or  not.  It  was  conceded  on  the  trial  that  this 
machine  was  not  covered  by  the  policies.  Mey- 
er was  sworn  as  an  appraiser  on  the  day  of 
his  appointment,  and  on  the  same  day  be 
and  Gribi  signed  a  written  appraisement  of 
the  loss  at  $11,428.51,  but  Messenger  did  not 
sign  It.  On  June  20,  1891,  Payne  made  wrltr 
ten  proofs  of  his  loss,  giving  the  items  thereof, 
aggregating  $23,689.90.  These  proofs  of  loss 
were  soon  returned  to  Payne,  who  claims  that 
no  reasons  were  assigned  for  such  return, 
while  the  companies  claim  that  they  did  as- 
sign ^>eclflc  reas<ms  therefor,  and  requested 
their  correction.  Payne  was  permitted  to  tes- 
tis, over  the  objection  of  the  insurance  com- 
pany, that  the  house  cost  him  about  |25,000, 
and  other  witnesses,  not  architects,  builders, 
or  extractors,  were  allowed  to  state  their 
opinions  as  to  the  value  <tf  the  house  from  a 
general  Icnowledge  of  It,  without  estimating 
the  value  of  any  of  the  materials  entering  Into 
Its  construction.  The  essential  parts  of  In- 
structions 4  and  5  given  by  the  court,  and  ex- 
cepted to  by  the  Insurance  company,  read  as 
follows:  "If  you  find  from  the  evidence  that 
said  plaintiff  made  and  entered  Into  such  an 
agreement  for  the  purpose  of  submitting  ques- 
tions of  difference  which  had  arisen  lietween 
said  plaintiff  and  defendant  touching  said  loss 
or  damages  sustained  by  plaintiff  to  the  per- 
sons therein  mentioned  for  determination,  their 
award  to  be  final  and  binding  upon  said  plain- 
tiff and  defendant  as  to  such  loss  and  the 
amomit  of  damages  so  ascertained,  and  that 
said  agreement  was  so  entered  Into  by  the 
plaintiff  of  his  own  accord.  Icnowiog  the  pur- 
pose and  effect  thereof,  and  not  by  reason  of 
false  representations  and  fraud,  as  alleged  by 
said  plaintiff  in  his  reply  as  hereinbefore  set 
ont;  and  that  said  appraisers,  In  making  such 
award  thereunder,  took  Into  consideration  all 
the  Items  of  the  loss  covered  by  said  policy, 
and  were  In  possession  of  the  facta  necessary 
for  them  to  arrive  at  an  intelligent  conclusion 
eonconlng  the  matters  referred  to  tbem  for 


determination,— then  I  Instruct  yon  that  said 
agreement  and  the  award  made  and  signed  by 
the  said  J.  F.  Meyer  and  S.  O.  Orlbl  are  bind- 
ing upaa  said  plaintiff,  and  bis  recovery  bete- 
in  wUl  be  limited  to  the  amount  of  such 
award."  "If,  however,  you  find  from  tbe  evi- 
dence that  said  agreement  to  submit  the 
questions  of  such  loss  and  the  amount  of 
damages  sustained  by  the  ptalntUE  to  said 
persons  for  determination  and  arbitration  was 
not  made  and  entered  into  by  said  plahitlff  of 
his  own  accord,  knowing  the  purpose  and 
effect  thereof,  but  that  said  plaintiff  was  In- 
duced to  sign  the  same  by  reason  of  false  rep- 
resentations and  fraud  made  to  or  practiced 
upon  htm  by  said  defendant  or  Its  agents  or 
representatives,  as  alleged  In  said  plaintiff's 
reply  as  hereinbefore  set  out.  or  that  said 
appraisers  making  such  award  made  and  de- 
termined the  same  without  being  In  posses- 
sion of  the  facts  necessary  for  them  to  arrive 
at  an  Intelligent  conclusion  concerning  the 
matters  referred  to  them  tar  determination, 
and  wlthoot  glrli^  an  opportunity  for  such 
facts  to  be  presented  to  them,  and  that  said 
a{)praiser8  did  not  take  Into  consideration  alt 
the  items  of  the  loss  covered  by  said  pdlcy, 
as  In  said  reply  alleged,  then  I  Instruct  you 
that  said  agreement  and  award  are  not  bind- 
ing upon  said  plaintiff,  and  yon  wlU  then  de- 
termine from  the  evidence  the  amount  of  toss 
or  damage  to  said  dwelling  house  sustained 
by  said  plaintiff  from  said  fire,  said  loss  or 
damage  to  be  estimated  according  to  the  ac- 
ttial  cash  value  of  the  property  at  the  time 
of  said  fire."  A  verdict  was  returned  In  fb- 
vor  of  Payne  April  15, 1882,  for  $4,158.66.  and 
answers  were  made  to  certain  particular  ques- 
tions of  fact  As  to  the  execution  of  the 
agreement  to  appraise,  the  Jury  found  that 
Payne  examined  it,  took  It  to  his  attomeya. 
returned  to  the  office  of  the  insurance  agent, 
and  requested  some  alterations  therein,  and 
that  he  knew  the  contents  thereof,  and  Its 
purpose,  betore  it  was  signed;  but  In  answer 
to  otber  questions  the  Jury  fonnd  that  be  did 
not  understand  the  nature  and  character  of 
the  agreement,  and  that  false  repreeentatloni 
and  fraudulent  statements  were  .made,  where- 
by he  was  Induced  to  sign  the  same.  Tbe  Jury 
further  found  that  the  parties  did  not  differ 
as  to  the  amount  of  tbe  plalntiiTs  loss  iKfore 
the  agreement  was  signed;  that  Orlbl  was  em- 
ployed by  the  insurance  companies  previous 
to  signing  the  contract;  that  Orlbl  and  Meytf 
were  incompetent,  because  they  were  not  in 
possession  of  all  the  facts  In  determining  the 
loss;  that  Payne  did  not  have  a  hearing  or 
any  opportunity  to  be  beard  before  the  ap- 
praisers; and  that  Payne  refused  to  acc^ 
the  amount  of  the  award  <»i  June  20,  1801. 
Other  Cacta  appear  In  the  oidnlfnL 

ThamM  Bates  and  Reed  ft  Reed,  Ibr  plaintiff 
In  error.  Hale  ft       tar  dtfcsiduila  In  «nr. 

UARTIM,  a  J.  (after  stating  the  fact^.  t 
The  question  of  a  dUfraenee  between  flw  as- 
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sored  and  the  Insureis  as  to  tbe  amount  of  the 
loss  was  scarcely  an  open  one  after  tbe  execn- 
tlon  of  the  written  agreement  of  Jmie  17,  1891. 
That  the  loss  was  legitimate  does  not  seem  to 
have  been  disputed  at  any  time,  and  the  only 
function  that  appraisers  or  arbitrators  could 
perform  was  to  ascertain  and  fix  its  amount. 
Parne  did  not  testify  that  the  agents  and  ad- 
jnaten  ever  agreed  to  pay  blm  the  fall  amount 
of  the  policies,  to  wit,  f  19,000,  althou^  he  says 
they  did  not  question  the  amount  of  the  loss. 
He  admits  that  the  subject  of  the  appoMtment 
of  appraisers  was  discussed  at  the  Goatea 
Hor.sc,  and  this  was  more  than  it  month  before 
the  agreement  was  signed.  According  to  tbe 
findings  of  the  jury,  Payne  executed  the  paper 
advisedly.  Upon  bis  own  testimony  we  are 
unable  to  discover  any  fraud  practiced  upon 
hfan  by  the  Insurance  companies  In  order  to  ob- 
tain his  signature.  It  was  plainly  stated  In 
tbe  writing  that  the  appraisement  was  "for  the 
patpose  of  ascertaining  and  fixing  the  amount 
of  said  loss  and  damage,"  and  that  "the  award 
of  said  appraisers,  or  any  two  of  them,  made  in 
writing,"  should  be  binding  npon  both  parties 
to  tbe  agreement  The  writing  Is  the  best  evi- 
dence of  the  Intent  ot  the  parties  In  appointing 
appraisers,  and,  there  being  no  evidence  of 
band  or  mistake,  Payne  should  not  be  heard 
to  contradict  what  is  therein  so  clearly  ex- 
IHCSaed.  Ho^lns  v.  Rallvray  Co.,  29  Kan.  644, 
950;  Smith  v.  Deere.  48  Kan.  416.  29  Fac.  603; 
Oetto  T.  Blnfeert,  56  Kan.  617,  620^  40  Vac. 
92S,  and  cases  cited. 

2.  The  agreement  of  June  17, 1891,  designated 
P.  B.  Messenger  and  S.  Q.  Gribl  as  ai^raisers. 
Messenger  had  been  named  by  Payne,  and 
Grlbi  by  the  insurance  comj^nies.  Messenger 
was  a  carpenter  and  builder,  who  bad  worked  on 
Payne's  house,  part  of  the  time  as  foreman,  and 
he  was  entirely  familiar  with  the  materials 
and  workmanahJp  entering  into  Its  construction. 
GrltA  was  a  contractor  and  bnllder  residing  at 
Wichita,  and  had  on  several  previous  occa- 
sions acted  as  an  appraiser  of  fire  tosses  by  the 
ai;^intment  of  Insoraooe  companies.  The  ef- 
idence  tends  to  show  that  Oribl  was  In  Kansas 
Ctty  on  business  before  the  agreement  was 
signed,  and  that  be  MHisented  to  serve  as  an 
appraiser.  Orlbl  and  Messenger  wrat  to  Ar- 
gentine on  the  day  of  their  appointment,  and 
measured  the  foundation  walls,  the  superstruc- 
ture of  wood  having  burned,  leaving  little  else 
to  Indicate  tbe  size  and  character  of  the  build- 
ing. A  rain  coming  up,  they  wait  to  the  place 
where  Payne  was  residing,  and  he  gave  them 
a  photograph  of  tbe  house.  From  tbe  meas- 
ivements  and  the  photograph  Mrasenger  and 
GrlU  drew  a  rough  plan  or  diagram  ot  the 
boose.  Grltd  testified  that  Fayne  then  and 
there  gave  a  very  full  description  of  the  house, 
with  all  Its  materials  and  workmanship,  bat 
tbls  was  fully  denied  by  Payne.  It  is  not 
claimed  that  Payne  had  any  bearing  after  that 
day,  or  any  notice  that  evidence  would  be  heard 
as  to  tbe  character  or  the  value  of  the  bulldmg. 
'nie  appsalsers  obtained  the  bin  of  the  Hox)klns 
PluUng  MIU  Company,  which  Included  the 


greater  part  of  tbe  mahogany,  cherry,  Irird's 
eye  maple,  and  butternut  flnlshlng  lumber,  to- 
gether with  doors  of  like  character;  and  this 
bill,  with  the  measurements,  the  [diotograph, 
and  the  plan  made  therefrom,  appear  to  have 
been  the  sources  of  information  upon  which 
Gribl  acted,  with  the  knowledge,  If  any,  deriv- 
ed from  Payne,  for  he  did  not  testify  that  he 
obtained  any  data  from  Messenger.  The  latter 
bad  the  same  sources  of  information,  and  also 
the  previous  knowledge  of  tbe  house,  derived 
from  his  personal  familiarity  with  It  Meyer, 
although  appointed  by  the  other  appralsrav,  be- 
cause of  their  difference  as  to  the  gas  machine, 
seems  to  have  gone  all  over  the  calculations  and 
estimates,  but  it  does  not  appear  that  he  obtain- 
ed any  facts  from  Payne,  or  from  any  other 
source  familiar  with  the  building.  Messenger 
died  before  the  trial.  His  deposition  was  tak- 
en, but  neither  par^  offered  it  in  evidence. 
An  appraisement  of  existing  proputy  Is  usually 
made  upon  actual  view,  and  without  the  aid 
of  other  evidence;  and  in  the  case  of  ap- 
praisers entirely  familiar  with  property  after- 
wards destroyed  they  might  make  an  Intelli- 
gent estimate  upon  their  former  knowledge,  but 
this  is  not  so  as  to  appraisers  who  have  never 
seen  the  property.  In  such  case  the  estimato 
must  be  as  to  property  which  was,  but  Is  not, 
and  a  knowledge  of  It  must  be  derived  from 
evidence  of  some  sort,  not  necessarily  under 
oath.  The  measurements,  tbe  photograph,  and 
the  plat  made  therefrom,  together  with  tbe 
planlng-mlll  bill,  would,  no  donbt,  greatly  aid 
Gribl  In  making  an  estimate;  but  if  be  obtained 
no  infonnation  from  Payne,  or  any  other  per- 
son, it  could  hardly  be  claimed  that  his  esti- 
mate would  be  an  IntelUgent  one.  Messenger 
was  well  Infonned  reflecting  the  building,  and 
was  perhaps  competent  to  make  an  estimate 
with  tbe  aids  before  indicated;  but  he  did  not 
sign  the  award.  If  be  agreed  to  the  amount 
thereof,  however,  then  it  may  fairly  be  consid- 
ered his  by  reason  of  the  signature  of  the  third 
appraiser.  In  the  sdecUon  ot  whom  be  Joined, 
for  by  the  terms  of  the  agreement  the  award 
was  sufficient  If  signed  bj  any  two  of  the  ap- 
pnUseis.  Tbe  rule  laid  down  by  the  court 
was  too  strict  In  allowing  the  jury  to  pass  upon 
the  question  whether  or  not  the  appraisers  were 
In  possession  of  the  facts  necessary  for  tbem  to 
arrive  at  an  Intelligent  conclusion,  and  In  de- 
claring that,  If  the  appraisers  did  not  take  into 
consideration  all  the  items  of  the  loss  covered 
by  the  policy,  then  the  award  was  not  binding 
nptm  Payne.  Very  few  awards  could  stand  tbe 
test  of  ^  strict  a  rule.  An  award  la  prima 
fade  condoslve  between  tbe  parties  as  to  all 
matters  submitted  to  the  arbitrators  (Miller  v. 
Brumbaugh,  7  Kan,  343,  352;  Groat  v.  Pracht, 
31  Kan.  606,  8  Pac.  274),  and  it  win  not  be  set 
aside  toe  mere  irregularities  not  affecting  sub- 
stantial rights  (Anderson  v.  Burcbett,  48  Kan. 
153,  29  Pac.  315).  In  Underiim  v.  Van  Oort- 
landt,  2  Johns.  Ch.  339,  361,  Chancellor  Kimt 
said:  "Admitting  that  there  was  no  corrupHoo 
or  partiality  In  the  arbitrators  (and  none  Is  pre-  . 
tended),  and  admitting  that  there  was  no  mto- 
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conduct  In  ih&a  (hniog  tb*  CDime  o(  tb*  W«r- 
Ing,  nor  of  frand  In  tlia  opifotito  pazty  (aB4 
none  to  establlstaed  by  proof),  dien,  I  my  the 
court  cnmiot  tnqulre  Into  tbe  charge  of  &n  ant 
or  tinder  raluatlon.  or  of  the  reasonableneai  or 
uareesonablenetBof  tbe  award,  but  tt  \m  bindlnc 
ABd  conelnalve.  If  erery  award  mwt  be  made 
cOnformgWe  to  what  would  bave  been  the  Judg- 
ment of  this  eomt  In  the  case,  It  would  rcodu' 
arbitrations  naeleaa  and  rexatknis.  and  a  sooroe 
of  great  Utlgatlaa;  tot  It  very  rarely  happena 
that  both  parttefl  are  Battofled.  The  dedrion 
by  arUtrathm  to  the  deetalon  of  a  tribunal  of 
tbe  pavtlea'  own  diolce  and  elccdon.  It  to  a 
poptriar,  drnqi,  emradent,  and  domestic  mode 
of  trial,  which  tbe  courts  bavto  always  regarded 
with  liberal  Indnlgenea,  They  hare  new  ex- 
acted from  these  mdettered  trlbunale— this  ro»- 
tlcom  ftinBH^tbe  obsetraaee  of  tedalcal  rale 
and  fbrmaUty.  They  have  only  looked  to  see 
IT  tbe  proeeedtosi  wen  huseetar  ud  fatriy  eoA- 
dncte^  and,  tf  that  qipeaied  to  be  tbe  case, 
ttny  baT»  anttdrmly  aod  unlTOsaBy  refoaed  to 
tnteffeMwlth  theJnctRmttitof  tbe  arbltratua." 
flee.  aUOi  ^^ater^ower  Go.  Oiay,  6  Mctc. 
(Man.)  in,  161^  and  Hal  t.  tasonmoe  Co^  S7 
Gonb.  m,  17  AtL  «Kt.  ttnd  aathorttleB 
Cited* 

8.  the  pcrfMy  reqolMd  tto  bauranee  compur 
to  make  good  tmto  the  aasored  tbe  amonnt  of 
loss  or  dBflsagie  to  be  estkaated  aecordbif  to  the 
MSh  TCkN  of  the  pmperty  at  the  time  of  tbe 
toes,  net  «zttedlng-  f4,0Mk  Odb  method  -tf 
arrMttg  «t  MKh  loes  to  by  csttmattam  the  cost 
of  nulacttig  ttoe  baMtoe.  less  any  dqmolatlaik 
fram  ttos.  age,  w  otberwtoe;  and  the  ottier  to 
by  evMenai  of  itoe  faloe  of  tbe  bolldlng  at  tbe 
ttoe  or  ita  awtiULllea,  toaa  the  nhn,  if  aur, 
<f  the  ««toa  If  iiHiieases  to  the  worm  of  the 
Tmnrtbit  ue  akewB  croee^zamlmtloo  to 
ba^  little  Knowledge  apon  tbe  nbAeet,  IMs 
WooM  be  proper  matter  of  argament  to  the  Jury 
W  nffeetlng  tbe  weight  o(  their  testbnony,  bat 
It  Aoidd  ttot  be  eondudet  cm  that  tooevat  Bt- 
KteMe  of  the  ODSt  of  a  tmlKUng,  howevo;  can 
hanBy  be  lald  to  be  erldence  of  Ito  -niat  at  a 
partk^r  time.  Sometteeo.  ttam  tbe  aeetsBl- 
Mea  of  tbe  eaae^  K  may  be  proper  to  logidre  as 
to  tbe  «08t  or  m  artlcto  as  te&dmg  to  eatatitah 
Its  valoe,  hot  there  to  so  sDcb  neteliy  bote, 
and  Poyae  otwbt  not  to  have  been  penuttted 
to  twstiry  that  the  house  cost  nbevt  g25,Ma 

4.  It  does  not  ai^tear  that  either  party  made 
a  written  requwt  for  sabmlsaton  to  appeatoeca, 
and  thertfote  aa  apprateemont  was  not  a  ocm- 
dltkn  precedent  to  tbe  coounencement  of  an 
action  (Insnmnoe  Go.  v.  WHacm,  45  Kan.  250. 
25Pae.6S9;  Inenranoe  Oo.  v.  WallAee,  48  Kan. 
400,  £9  Pac.  755);  yet,  an  appmlsHnent  having 
been  agreed  apon,  Payne  to  txmd  by  the 
award,  anlese  It  M  IffvaUd  mider  tbe  principles 
above  stated;  and  the  burden  of  vaoat  Is  upon 
him  to  show  Its  Invalidity.  If,  bowever.  the 
awanl  <haH  not  be  aurtalned,  then  Payne  will 
be  ratttled  to  recorer  bom  the  Insuratioe  com- 
pany tbe  mm  of  $4,000,  and  Interest  thereoo  at 
6  per  cent,  pet  aimum  tntn  a  Ume  00  days  aft- 
«r  tbe  proofs  of  loos  were  received  at  Chicago, 


or  ■>  mndi  thereof  aa  shall  not  exceed  fow^ 
Bhieteeodu  of  the  total  kiea,  with  Interest  there^ 
on  aa  afonaald. 

The  eonrt  did  not  err  In  retoslng  to  sobmlt  to 
tbe  Jury  tbe  partlcalar  qaesttons  of  tact  referred 
to  In  the  brief  oC  plaintiff  la  error,  nor  In  hold- 
ing that  farther  tuoof  of  loss  wsa  waived,  nor 
In  any  other  reqpect  material  to  the  oaae  exci^t 
as  here Inbef ore  Indicated;  but  for  these  tsroa 
the  judgment  nmst  be  reversed,  and  tbe  came 
remanded  for  anew  tElaL  AU  tbe  Jnstloea  con- 
cnriliv. 


DOUaiiASS  et  al.  V.  WAOCEB  «t  at 
(Ssoreme  Gout  of  Kansas.  Oct.  10. 1896.) 
KaviBW  OS  AFPBAi.— CoscuiuoNS  or  law— Tax 

DSBD. 

1.  Where  a  case  comes  before  a  reviewing 
eottrt  on  oweluaioBS  of  fact  and  of  tow  ooly,  a 
CDDChiBioB  of  tow  Moperly  dedodble  tram  om- 
aliisioBB  of  fact,  altoough  general  in  ita  natore, 
OQsht  to  be  rwirded,  DotwitbstaDdiag  there  sie 
other  indepenoent  conchuioiia  of  law  more  spe- 
cific to  character. 

2.  A  tax  denl  inchi<ii«  a  f ec  fMr  printing  the 
sale  notice  is  vtridaUe  If  tbe  printer's  affidavit  ol 
publication  Is  Dot  transmitted  to  the  cocnty 
treasurer  withtn  14  days  after  the  last  poMMa- 
tioa,  aitbouerh  it  was  tnasmitted  to  mad  fiM 
in  the  ofliee  of  the  county  clerk  within  that  timc^ 
4S  Pac.  1143,  2  Kan.  App.  706^  revened. 

(SylhtboB  by  the  Conrt.) 

■nor  fma  eonrt  of  ajweala,  Xfoctbsni  «a- 
partment,  iSestea  dlvtokm. 

Action  by  A.  D.  Walker  and  another  against 
John  C.  Dougtaas  and  anottttr.  Judgment  for 
defendant^  and  ptointlKs  aiKMaled  to  the  eouM 
of  appeato;  wfaen  It  was  reversed  (43  Pac. 
1148,  2  Kan.  Jk9f,  706),  and  drthnrtanw  bdag 
orror,  Bemssd. 

JobD  a  Doogtaas  and  O.  X.  Foster,  for  pkata- 
tlffs  to  orrer.  Bayden  de  Haydsn  and  J.  U. 
Lowtil,  fbr  dflCttidaato  to  cmr. 

IfARTTN.  C.  J.  This  case  «1gbiated  la  tbe 
dtotrlct  cevrt  of  Jackson  connty.  It  was  ctfeet- 
ment,  broogbt  by  A.  D.  Walker  and  James  H. 
Lowell  against  John  G.  Doogtosa  and  Battfe 
R.  DooglasB,  to  recover  aa  B»age  traot  of 
land,  and  damages  for  Its  tue  and  oonqiatioB. 
The  ptoiatiffs  bdow  reUed  «n  two  tax  deeds 
covering  tbe  same  tract;  ttie  first  being  bssed 
on  tbe  taxes  for  1885,  Boad  the  second  on  the 
taxes  for  1880,  lS87,and  18S8.  Hie  court  made 
conclusions  of  Iftct  aad  ct  law,  bat  the  evl- 
dence  to  not  preserved  Id  the  record.  Tlie  con- 
clusions of  law  were  as  toOows:  **F1rsL  Tbe 
tax  deed  taened  upon  the  sale  for  tbe  taxes 
of  1886  to  Invalid,  because  there  was  Included 
In  sucb  taxes  a  township  road  tax  levied  In 
1881,  under  the  eighth  subdivision  of  section 
22,  c.  110,  Gomp.  Law*  1879.  aad  carried  over 
to  and  added  to  the  taxes  aC  188.%;  sorb  road 
tax  being  tilegal  because  the  said  aididlvltton 
of  section  32  was  uneooatltatlonaL  Hecond. 
Tbe  tax  deed  Issued  upon  tte  sate  for  tbe  tax«s 
of  1880  to  iDvaUd,  beensea  tawaaMp road  tax. 
levied  Id  1885,  was  not  eoUected  as  other  taxes 
tovled  for  that  year,  but  was  canled  4fnr  to 
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1888,  and  conBtitirted  a  part  of  the  taxes  for 
whleta  the  land  wai  mM  In  the  latter  year, 
nilfd.  There  ahoiild  be  a  Judgment  for  the  de- 
fendanti  that  tbey  are  the  owners  ot  the  lands, 
and  for  costs."  Judgment  was  rendered  ae- 
oordln^  In  favor  of  the  Avoidants  bdow. 
The  court  oi  appeals  smtalned  the  rtew  of  the 
eomt  beknr  as  to  the  flzst  tax  deed,  hat  re- 
Tened  the  Jndgment  as  to  the  second  tax  deed, 
holding  that  the  reason  stated  In  the  second 
eondnshm  of  law  was  Insufficient  to  avoid  It 
No  mentkm  Is  made  of  the  third  eonclttslon  of 
law.  nar  of  any  of  the  eottclnslons  of  tact  ex- 
cept those  corered  by  the  flrst  snd  second  con- 
dnslons  of  law.  2  Kan.  App.  706,  43  Pae. 
1143. 

1.  Zt  Is  aigned  by  the  defendants  In  error 
here  that  the  court  ot  anieals  was  Jnstlfled  In 
ignoring  the  third  conclaslon  of  law,  and  In 
eonsldaring  only  the  specific  reasona  assigned 
by  the  conrt  bdow  for  the  Inralldlty  of  the 
two  tax  deeds.  This  contention  cannot  be  8d»> 
talned.  Bach  conchndon  of  law  Is  separate 
and  independent  and  the  third  eonduskm  was 
broad  enongh  to  cover  any  of  the  condnsloiu 
of  Cact  by  whieb  It  waa  supported.  In  Blanch- 
ard  Hatcher.  40  Kaa  8S0.  8S2,  20  Pac.  US. 
the  only  eoaclnston  of  law  was  that  "the  de- 
fendant oogbt  to  recover  Us  costs."  and  yet 
this  court  reversed  the  Jodgment  on  the  gromid 
that  this  coBdoalon  of  law  was  not  Juatlfled 

tbe  coBchislons  of  tact  Certainly,  If  a 
Judgment  of  levetsal  ts  proper  when  tbe  eon- 
dnsloBS  of  filet  do  not  Jnstlfy  snch  a  concln* 
alon  of  law,  a  revfewlng  court  should  not  hesi- 
tate to  affirm  a  Jndgment  when  such  emchwlon 
of  law  Is  properly  drawn  from  tbe  eonchislons 
of  fact. 

2.  The  eighth  onehUton  of  fisct  ms  as  fol- 
low*: "The  printer  who  printed  the  delinquent 
tax  lists  tm  the  taxes  of  the  years  1885  and  l&M 
did  not,  within  fourteen  days  after  said  pabHca- 
ttona  were  last  made,  or  at  any  time  thereafter, 
transmtt  to  the  treasurer  an  affidavit  of  snch 
pab31catlon,bvtsnch  affidavit  of  pnbUeatkin  was 
In  eadi  Instance  tiansmltted  directly  by  lAe 
prfntor  to,  and  ffied  In  tte  office  of,  the  cenoty 
clerk  of  said  ooanty  wtthtn  fourteen  days  tfter 
the  last  publleatlott  by  said  printer,  and  la 
each  case  his  fee  of  twenty-flve  cents  was  In- 
etnded  In  the  sum  tbxrgei  against  said  lands 
as  CDSta,  and  for  wfal^  the  land  was  sold." 
Upon  tbe  eoBstmetlon  given  by  this  court  to 
aeetUn  106  of  the  tax  taw  (Oen.  St  1880.  par. 
0057).  both  ttie  tax  deeds  were  vMdable.  Pox 
T.  Croas,  39  Kan.  830,  18  Pae.  300;  Blancbard 
T.  Ebti^ier,  siqmi;  Jaiteon  t.  CHialllss,  41 
Kan.  247, 257, 21  Pae.  87.  The  transmlatf  on  of 
the  affidavit  of  publication  to  tbe  county  clerk 
within  tbe  time  required  by  law  to  transmit  It 
to  tbe  county  treasurer  was  not  a  eompHanpei 
with  said  section  108.  and  did  not  Justify  thet 
treasurer  In  sdllng  the  hmd  Cor  a  price  Indod* 
taiff  ttie  25  c«ita  diarged  fbr  the  fee  of  the 
printer.  In  proceedings  fbr  the  mforeemenl  of 
tax  Bens  upon  real  estate  nothing  can  be  con- 
sidered an  Irregularity  cured  tqr  sectlen  13I>  of 
tke  tax  taw(Oea.  St  I8W.  par.  6088)  whlck  sub- 


stantlanyasd  intentionally  IncreasM  the  cbarge 

tor  wbld)  the  land  Is  sold.  Omthna  v.  Lewis, 
24  Kan.  809;  Hapgood  T.  Morten,  28  Kan.  70i. 
767;  Harrlsv.  Ourrsn,82Kan.581,  588,4Pac. 
1014;  Ireland  v.  Qeorge,  41  Kan.  TCI,  785,  21 
PRC.  776.  The  fact  that  under  section  121  of 
the  tax  law  (Gen.  St  US8,  par.  0970)  the  coun- 
ty cleric  Is  tbe  ultimate  custodian  of  tbe  afflda-. 
vlt  of  puUlcatlon,  together  with  all  affidavits, 
notices,  and  papers  referring  to  the  tax  sale, 
does  not  dispense  with  the  requirement  of  sec- 
tlMi  loe;  for,  unless  the  printer's  affidavit  be 
transmitted  to  the  county  treasurer  within  tbe 
time  required  by  law,  be  Is  not  authortsed  to 
Include  the  advertising  fee  In  tbe  tax  sale. 
The  amount  of  tiie  diarge  iq»on  tbe  land  Is  not 
afBeeted  by  tbe  ffiing'  ot  the  treasutei's  affida- 
vit wltb  tbe  clerk,  and  tbe  omission  to  file  it 
msy  thertfore  be  treated  as  an  Irregularity 
only,  undCT  aecdoa  189.  Stout  v.  Coatea,  35 
Kan.  382,  885,  11  Pac.  151.  The  failure  of 
the  printer,  however,  to  transmit  bis  affidavit 
to  the  proper  oOlcer  in  due  time,  materially  af- 
fects tbe  legal  charge  upm  the  land,  and  there- 
tore  cannot  be  treated  as  a  mere  Irregularity. 
Tbe  Jndgment  of  the  court  of  appeals  must 
tb«>refore  be  revoeed,  and  tbe  Judgment  of  tbe 
district  conrt  In  all  tfali«B  affirmed.  AH  tbe 
JueUcsa  cimcurrlng. 


AOm  RABVB8T1BK  Ca  v.  UADDBir. 
(OsDit  of  Appeab  of  Kaaws,-  Northern  Deput- 
SMUt,  W.  D.  Oet  Ok  18801) 

AmaL— RsviEW  OF  Bvms!«oii— BasAra  ev  Ooa- 
T»Aer— EviDBMOB  or  Damaoss— Oao- 

LABATtOMft  or  AOBMJ. 

1.  When  the  Bodisgs  of  the  Jary  npoa  materi- 
al facts  sre  not  snatained  by  toe  eviaence,  they 
■benld  be  set  aiifde,  apoo  proper  tpplication  be- 
ing made  therefor. 

2.  Before  an  agent  who  whs  adling  on  com* 
mlMiiau  rertala  harveiting  machlnea.  can  recov- 
er dsmsges  for  tbe  failure  of  hia  principal  to  flit 
hia  order*  for  certain  machteea,  he  mast  show 
that  the  orders  were  for  aales  made  to  persoas 
to  whom,  hj  the  contract  of  ageocr,  he  waa  au- 
thorized to  sen. 

3.  Tbe  declnratfens  of  an  aeent  are  not  adl^ 
sible  i^inst  bla  pTincina]  wben  they  merdjr 
late  to  a  past  trsiigactioo. 

(SflUbus  bj  the  Coart> 

Brror  from  district  court,  Ellis  county. 

Action  by  the  Acme  Harvester  Company 
agalDst  Ed  P.  Madden.  Judgment  for  de- 
fendant Plaintiff  brings  error.  Bevmed. 

H.  O.  laing,  fbr  plalntllT  In  enor,  A.  J. 
Bryant;  for  dtfendant  In  error. 

GARTER,  I.  Tbe  defendant  In  error,  Bd 
F.  Madden,  was  tbe  iMient  for  the  plaintiff 
In  error  for  the  sale  of  the  Hodge  steel  head- 
er In  certain  territory  In  tbla  state  tor  the 
years  1891  and  1802.  Written  contracts  be- 
tween the  Acme  Harvester  Company,  as  par- 
ty of  tbe  first  part,  and  Madden,  as  party 
«f  tbe  second  part  defined  the  terms  of  tbe 
agreement,  fixed  the  prices  at  which  the  ma- 
ebtnes  should  be  sold,  the  commission  to  be 
rccclvotf  by  tbe  agent  tm  the  sales  made  by 
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him,  and  apedfled  the  conditions  under 
which  sales  might  be  made.  Among  other 
things.  Bald  contracts  contained  the  follow- 
ing: "And  the  said  party  of  the  first  part 
hereby  agrees  to  furnish  the  machines  and 
extras  herein  named  to  the  said  party  of  the 
second  part  as  fast  as  they  are  ordered,  to 
the  extent  of  their  ability  to  do  so:  provid- 
ed, however,  If  from  any  cause  whatever  tbcy 
are  unable  to  fnmlsh  the  machines  ordered, 
or  any  extras  thereto,  they  shall  not  be  lia- 
ble for  any  damages  whatever.  And  the  i>ar- 
ty  of  the  first  part  agrees  to  pay  a  commia- 
slon  of  20  per  cent,  of  the  list  price  of  ma- 
chines herein  named,  at  which  machines  are 
to  be  sold.  •  •  •  The  party  of  the  first 
part  reserves  the  right  to  select  such  notes  as 
they  see  fit  out  of  the  time  sales,  and  turn 
them  over  to  the  party  of  the  second  part, 
at  time  of  settlement,  or  any  time  before 
that,  as  they  may  elect,  for  all  commlssitms 
due  the  second  party  on  such  sales."  "(4) 
To  grant  credit  to  such  persona  only  as  are 
of  well-known  reaponsibllity  and  of  good  rep- 
utation as  to  the  payment  of  their  debts,  and 
against  whom,  after  allowing  for  homestead 
and  all  lawful  exemptions,  collection  of  the 
amount  can  be  made  by  Judgment  and  exe- 
cutitm;  and  all  notes  to  bear  truthful  prop- 
erty statements,  showing  the  party  to  be 
worthy  of  credit  given;  or  to  take  chattel 
mortgage  on  machine,  and  additional  proper- 
ty valued  at  double  the  amount  of  indebted- 
ness." "(7)  The  party  of  the  second  part, 
waiving  demand,  protest,  and  notice  of  pro- 
test, hereby  guaranties  the  payment  of  all 
notes  which  may  be  taken  for  Acme  Har- 
vester Company's  goods  not  in  accordance 
with  the  provisions  and  conditions  of  this 
contract;  and.  If  taken  not  in  accordance 
therewith  as  to  financial  ability,  further 
agrees  to  sign  Acme  Harvester  Co.'s  printed 
form  of  guaranty  on  the  back  of  said  notes 
when  requested  so  to  do."  "(9)  The  party  of 
the  second  part  agrees  to  be  accountable  to 
the  party  of  the  first  part  for  any  loss  or  ex- 
penae  resulting  from  any  deviation  from  this 
agreement;  •  •  •  and  further  agrees  that 
the  acceptance  of  any  note  by  the  party  of 
the  first  part,  under  the  provisions  of  this 
contract,  not  made  In  compliance  with  it, 
shall  not  be  deemed  as  a  waiver  by  the  party 
of  the  first  part  of  any  of  its  rights  under 
this  contract."  During  said  years  the  de- 
fendant in  error  sold  certain  machines,  for 
which  the  notes  of  the  several  purchasers 
were  taken,  and  transmitted  to  the  company. 
This  action  was  commenced  January  20, 
1891,  by  said  company  against  Madden,  to  re- 
cover, on  his  guaranty  of  payment,  the 
amount  of  certain  of  said  notes,  alleging  that 
they  had  been  taken  In  payment  for  headers 
purchased  by  the  makers,  respectively,  from 
said  Madden;  that  the  makers  thereof  were 
not  persons  of  well-known  responsibility  and 
good  reputation  as  to  the  payment  of  their 
debts;  that  they  were  not  [wrsona  against 
whom,  after  allowing  for  homesteMI  and  all 


lawful  exemptions,  collection  of  said  notes 
could  have  been  made  at  the  time  said  notes 
were  taken,  or  since;  that  said  notes  did  not 
bear  truthful  property  statements  sbowlDg 
the  respective  makers  to  be  worthy  of  the 
credit  given  them.  The  defendant  answered. 
Joining  issue  upon  the  allegations  of  the 
plalntlfTs  petition,  and  also  asking  affirmative 
relief  by  alleging  certain  matters  on  whicti 
he  claimed  to  be  entitled  to  recover  against 
the  plaintiff.  One  of  these  matters  was  that 
the  plalntifT  did  not  furnish  machines  or- 
dered by  the  deft^ndant  to  the  extent  of  Its 
ability  to  do  80,  in  said  years,  but  failed  and 
refused,  without  legal  excuse,  to  fill  his  or- 
ders therefor,  to  his  damage  in  a  large 
amount.  On  a  trial  had  by  a  Juty,  Judgment 
was  rendered  In  favor  of  the  defendant  for 
$184.50. 

The  main  contention  on  the  part  of  the 
plaintiff  In  error  is  that  the  verdict  of  the 
Jury  la  not  sustained  by  the  evidence.  Nu- 
merous objections  are  made  to  the  ruling  of 
the  court  in  admitting  and  refusing  evi- 
dence, and  in  the  giving  and  refusing  of  in- 
structions to  the  Jury.  A  proper  considt-ra- 
tlon  of  some  of  the  questions  thus  raised  re- 
quires the  careful  examination  of  a  type- 
written record  of  over  400  pagea  The  labor 
thus  Involved  might  have  been  greatly  less- 
ened bad  the  rules  of  this  court  been  com- 
plied with  la  the  preparation  of  the  brief 
for  plaintiff  in  error.  As  the  lusFtructioDs 
and  evidence  concerning  which  objections 
are  made  have  not  been  briefed  as  the  rule 
requires,  we  shall  not  attempt  their  full  con- 
sideration. We  have,  however,  carefully 
read  the  evidence  contained  In  the  record, 
and  are  clearly  of  the  opinion  that  it  does  not 
authorize  the  Judgment  rendered.  The  notes, 
copies  of  which  wereattached  to  the  petition, 
all  purported  to  contain  property  statements 
of  their  respective  makers.  The  plaintiff  claims 
that  these  statements  were  untrue,  and  that 
the  makers  were  not  persons  of  the  class 
to  which  the  defendant  was  authorized  to 
grant  credit  No  chattel  mortgage  security 
was  taken  securing  either  of  the  notes.  The 
special  findings  show  that  the  plaintiff  was 
allowed  for  four  of  the  notes  sued  upon,  but 
as  to  the  others  the  Jury  found  In  favor 
of  the  defendant  As  to  most  of  the  notes, 
the  evidence  was  conflicting,  and  the  verdict 
of  the  Jury  Is  now  conclusive.  As  to  some, 
however,  the  testimony  of  the  makers  of  the 
notes  was  the  only  evidence  Introduced,  and 
clearly  shows  that  their  property  statements 
were  not  true.  It  Is  claimed  by  the  defend- 
ant in  error  that  the  petition  presented  no  Is- 
sue as  to  the  truthfulness  of  the  property 
statements;  that  it  at  most  alleged  that  no 
property  statement  was,  in  fact,  made  In 
connection  with  either  of  said  notes.  The 
language  of  the  petition  Is:  "Nor  did  each 
or  any  of  said  notes  bear  a  truthful  property 
statement  showing  the  maker  to  be  worthy 
of  credit  so  given  by  the  said  defendant" 
Tlii%  oomuel  eontei^  most  be  coDStmed 
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u  a  denial  of  tbe  fact  that  said  notes  bore 
Koy  property  statemcDts  whatever,  and 
ibould  not  be  taken  aa  equivalent  to  an  al- 
legation that  propnty  statements  were  made 
which  were  not  true.  While  we  think  the 
petition  Is  open  to  the  objection  made 
counsel,  yet  It  seems  to  have  been  treated 
by  the  court,  and  evidence  was  Introduced 
by  both  parties,  the  same  as  If  the  allegation 
bad  been  made  that  certain  property  state- 
ments bad  been  made,  but  that  they  were 
untrue.  The  record  shows  that  the  defend- 
ant made  a  ^neral  objection  to  the  Introduc- 
tion of  the  statements  In  evidence,  but  it 
does  not  definitely  appear  that  this  particu- 
lar ground  of  objection  was  brought  to  tbe 
attention  of  the  trial  court  In  this  particu- 
lar, we  think,  the  petition  should  be  amended 
an  a  retrial  of  the  case. 

Stronger  grounds  for  reversal  exist  upon 
the  counterclaim  of  the  defendant  There 
Is  nothing  In  the  evMence  tending  to  show 
that  the  company  did  not  act  In  entire  good 
taith  In  the  filling  of  defendant's  orders.  On 
the  contrat7,  tiie  evidence  shows  that  there 
was,  during  tbe  years  in  question,  an  unusu- 
al demand  for  headers,  which  exceeded  the 
ability  ftf  the  company  to  supply.  It  was 
proper,  under  sudi  circumstances,  that  tbe 
company  should  treat  all  its  agents  with 
equal  falm»s,  and  tbat  nnraasonable  dia- 
crlmlnatiuu  should  not  be  made  In  the  fill- 
ing of  their  orders.  The  contract  expressly 
provided  that  the  company  was  bound  to  fill 
orden  only  '*to  the  extent  of  their  ability  to 
do  so,**  and  "lA  from  any  cause  whatever, 
th^  are  unable  to  furnish  the  machines,  or 
any  extras  thereto,  they  shall  not  be  liable 
for  any  damages  whatever."  No  cause  for 
the  failure  of  the  company  to  supply  the  de- 
fendant with  all  the  machines  ordered  Is 
ai^rent,  other  than  such  unusual  demand. 
This  alone,  under  the  evidence,  would  create 
no  liability.  Again,  before  the  defendant 
could  recover  because  of  the  tfdlnre  of  tbe 
plaJntlft  to  fill  any  rader.  he  must  show  tbat 
BQcb  order  was  for  a  machine  sold  to  a  per- 
son to  whom  he  was  authorized  to  sell  by 
the  terms  of  the  contract;  tbat  Is,  tbat  the 
^oposed  purchaser  was  a  person  of  well- 
known  rMponslbllltr,  and  of  good  reputation 
as  to  tbe  payment  of  his  debts,  and  against 
whom,  after  allowing  for  homestead  and  for 
all  lawful  exonptions,  collection  of  tbe 
amount  could  have  been  made  by  Judgment 
and  execution.  Such  showing  vraM  not  made. 
On  the  contrary,  the  defendant  was  unable 
to  state,  upon  tbe  trial,  with  a  few  excep- 
tions, who  the  proposed  purchasers  were 
There  was  no  evidence  tending  to  show  either 
who  they  were,  where  they  lived,  or  what 
their  financial  condition  waa  The  only  evi- 
dence Introduced  on  the  subject  was  the  tes- 
timony of  the  d^ndant,  who,  speaking  In  a 
general  way  of  the  100  unfilled  orders,  said 
tbat  th^  were  given  ti^  persons  of  good 
reputation  for  the  pi^pnent  of  their  debts, 
and  who  were  financially  able  to  pay  fbr  the 
v.46i-.no.4— 21 


machines.  This  testimony  was  objected  to, 
and  should  not  have  been  admitted  in  this 
wholesale  manner.  Tbe  error  Is  especially 
prejudicial  In  view  of  the  fact  that  no  infor- 
mation was  given  of  the  names  of  hiore  than 
a  small  part  of  tbe  persons  who  gave  the 
orders,  and  no  opportunity  was  afforded  the 
plalntlft  to  controvert  the  evidence  of  the 
defendant 

Complaint  la  also  made  of  the  rulings  of 
the  court  In  admitting  evidence  of  the  state- 
ments of  other  agents  of  the  plaintiff  with 
reference  to  past  transactions,  ot  transac- 
tions with  which  they  were  not  shown  to 
have  been  personally  connected.  The  decla- 
rations of  an  agent,  'within  the  scope  of  his 
authority,  are  admissible  when  made  In  con- 
nection with  a  transaction  tor  his  principal 
as  a  part  thereof.  But  his  declarations  with 
reference  to  a  past  transaction  are  not  ad- 
missible against  the  principal.  Swensoa  v. 
Aultman,  14  Kan.  273.  We  perceive  no  sub- 
stantial errcv  In  the  Instructions  of  the  court 
We  think  they  very  fully  and  fairly  present- 
ed to  the  jury  tbe  Issues,  and  the  rules  of 
law  appUmble  to  the  case.  The  Judgment 
will  be  reversed^  and  the  case  remanded  for 
new  triaL 


DBWBT  et  at  V.  BtJBTON. 
(Coort  of  Appeals  of  Kansas,  Northern  Depart 
meat  W.  D.   Oct  9,  1896.) 

RSVIBW  OW  AjPPBAL— COUFLIOTIM    BviDSVOB  — 

ADMissioHi — Failorb  to  VBRirr  A^tswsR. 

1.  Flodin^  of  fact  made  by  a  trial  coart  up- 
on conflicting  evidence  will  not  be  disturbed  in 
an  appellate  court,  when  there  is  competent  evi- 
dence sustaining  uem. 

2.  The  correctness  of  tbe  pialntlfTs  account  is 
not  admitted  by  tbe  defendant's  failure  to  deor 
it  under  oath,  when  tbe  petition  contains  no  af> 
legation  of  Ita  correctness,  notwithstanding  a 
verified  account  may  be  attached  te  the  peti- 
tion. 

(Syllnbiu  by  the  Coart) 

Error  from  district  court  Rawlins  county. 

Action  0.  P.  Dewey  and  otima  against 
John  M.  Bnrton.  Judgment  fbr  d^endant 
PlfllntUTs  bring  error.  Afllnned. 

S.  W.  McElroy,  for  plaintiffs  In  error.  W. 
B.  Ingersoll,  D.  Scott,  A.  H.  Ellls,  and  F.  T. 
Bumham»  for  defendant  In  error. 

GARVEB,  J.  The  plaintiffs  In  error  com- 
menced this  action  In  the  district  court  of 
Rawlins  connty,  alleging  that  the  defendant 
was  indebted  to  them  for  certain  Interest 
moneys  odlected  by  the  defendant  on  certain 
mortgage  loans  In  said  county,  belon^ng  to 
the  plaintlfls,  and  not  remitted.  In  his  an- 
9wet  the  defendant  admitted  the  colIecti(m 
of  tbe  sum  datmed,  and  alleged  that  the  same 
was  fully  accounted  fbr  and  settled  by  the 
payment  to  plaintiffs  by  the  defendant  of 
certain  moneys  which  he  had  advanced  to 
them  tn  connection  with  certain  other  Int^ 
est  coupons  which  were  In  bis  hands  for  vA- 
lection.  Upon  the  trial  the  principal  conten- 
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tioD  between  the  parties  wu  as  to  the  rlgut  of 
the  defendant  to  have  credit,  aa  against  the 
plalntfffs,  for  the  aereral  sums  which  be  ad- 
vanced to  them  on  uncollected  interest  coo- 
poDS.  The  defendant  was  a  banker  doins 
business  at  Atwood,  Rawlins  county,  and 
made  the  advancements,  as  claimed  by  bim, 
under  the  mistaken  belief  that  It  waa  the  un- 
derstanding and  arrangement  that  ancb  ad- 
vancements were  to  be  made  on  interest  cou- 
pons In  hla  hands  for  collection,  when  they 
were  not  promptly  paid  at  maturity  by  the 
makers.  The  plaintiffs  contended  that  there 
was  no  such  understanding  or  agreement, 
that  the  moneys  so  paid  were  received  by 
them  without  any  notice  or  Information  that 
they  had  not  been  paid  hy  the  makers  of  the 
several  interest  coupons  In  the  hands  of  the 
defendant  and  that,  being  voluntarily  made 
by  the  defendant,  he  had  no  legal  right  t4 
claim  credit  therefor,  or  to  recover  back  the 
same  from  the  plaintiffs.  The  defendant  of- 
fered evidence  tending  to  show  that,  after  the 
misunderstanding  had  arisen  between  him 
and  the  plaintiffs,  an  arrangement  was  made 
between  them,  according  to  which  the  de- 
fendant waa  to  be  reimbursed  for  his  ad- 
vancements, and  that  pursuant  to  such  ar- 
rangement the  defendant  surrendered  to  the 
plaintiffs,  or  to  their  attorneys,  the  several  in- 
terest coupons  remaining  unpaid  In  his  hands, 
iqwn  which  he  had  advanced  the  interest; 
that  some  of  such  coupons  were  afterwards 
Included  In  suits  of  foreclosure  brought  by 
plaintiffs  upon  the  real-estate  mortgages  In 
connection  with  which  the  coupons  were  ex- 
ecuted, and  Judgments  obtained  thereon  tn 
favor  of  the  plaintiffs;  also  that  in  some  cases 
the  plaintiff  took  title  to  the  mortgaged  lands 
by  Toliutary  conveyances  from  the  mort- 
gagors. The  case  waa  tried  hy  the  court 
without  a  Jury,  and  a  general  finding  made  In 
favor  of  the  defendant,  no  special  findings  be- 
ing requested  or  made. 

The  plaintiffs  In  error  contend  that  the  find- 
ing of  the  court  la  not  sustained  by  the  evi- 
dence, and  claim  that  there  is  no  proof  on  be- 
half of  the  defendant  showing  that  any  ad- 
rancements  were  made  under  a  mistake  of 
fact*  or  that  there  was  any  understanding  or 
agreement  on  the  part  of  the  plaintiffs  to  re- 
imburse him  therefor.  There  is  much  force 
In  thla  contention,  and  we  might  be  Inclined 
to  agree  therewith,  were  It  presented  to  us  as 
a  trial  court  authorized  to  weigh  the  evi- 
dence, and  to  pass  upon  disputed  questions 
of  fact.  But  this  Is  not  a  case  of  an  entire 
want  of  evidence  to  sustain  the  finding  of  the 
court  It  is  a  case  of  conflicting  evidence,  In 
which  the  various  facts  and  circumstances 
surrounding  the  several  transactions  of  the 
parties  must  be  considered.  The  trial  court 
had  better  opportunities  of  making  correct 
deductions  and  conclusions  from  the  evidence 
than  are  afforded  to  us  as  an  appellate  court 
Under  the  weli-sottled  rules  of  practice  in 
this  state,  the  Judgment  cannot  be  reversed 
on  thla  ground  alone. 


It  18  fnrtber  claimed  that  the  court  erred 
tn  orermUng  the  objection  of  tbe  ptelntiflfe 
to  the  Introduction  of  teetlmoi^  by  the  de- 
f^id&nt.  Tbla  objectloo  Is  baaed  on  the 
ground  that  the  answer  of  the  defendant  waa 
not  Terlfled.  The  eerreetneas  of  the  i^ala- 
tiffs*  account  against  the  defendant  for  mon- 
eys collected  was  not  disputed.  .The  only  is- 
sue presented  for  trial,  and  ttie  only  one 
upon  which  tbe  decision  of  the  conrt  waa 
based,  was  raised  by  tbe  answer  of  the  de- 
fendant This  needed  no  vertflcation.  Bnt 
even  though  tbe  defendant  bad  sought  to  dis- 
pute the  correctness  of  plalntlffa'  accoont  we 
think  he  could  do  so  under  an  nnverified  gen- 
eral dailaL  The  plaintiffs  set  out  their  ac- 
count In  detail  tn  their  petition,  and  attached 
thereto  an  affidavit  of  their  attorney  that  the 
statements  therein  contained  were  true  as  he 
▼erlly  believed.  But  the  petition  ttaelf  con- 
tained no  allegation  of  tbe  correctness  of  the 
account  The  correctness  of  tbe  plalnttfV 
accmmt  Is  not  admitted  by  tbe  defendant^ 
failure  to  deny  it  under  oath,  when  the  peti- 
tion contains  no  allegation  of  Its  correcmess. 
Failing  to  find  any  reversible  error  In  the 
record,  the  Judgment  Is  affirmed. 


TREAT  V.  WILSON. 
(Conrt  of  Appeals  of  Kansas,  Northern  Depart- 
ment, w.  D.  Oct  8,  um.) 
Bafoniiaa  Bxboctioh— A-oaqDAu  Ruudt 

1.  The  district  court  has  control  of  all  proceN 
Issued  for  the  execution  of  its  jndgtQrats,  sad 
maj,  after  judgmeot  exerdae  aoca  control  im 
order  to  prevent  inJuBtice. 

2.  laJunctioQ  will  not  lie  when  there  la  aa 
adeqaste  remedy  at  law  to  aewe  nceessaiy  le- 
Uet 

<8yUabns  Iv  the  CoarU 

Error  from  district  court,  Ellis  county. 

Suit  by  M.  J.  R.  Treat  asalnst  HBl  P.  WB- 
■on  to  stay  the  execution  of  a  Judgment 
Prom  an  ord«  dissolving  a  temporary  Injunc- 
tion, plaintiff  brings  e|Tor.  Affirmed. 

C.  A.  Hllier,  for  plaintiff  Ui  ansfL  F.  J. 
Harris  tor  defendant  In  error. 

OARYER,  J.  Tbe  plaintiff  In  error  com- 
plains of  the  ruling  of  the  Judge  of  the  dis- 
trict court  of  EUls  county  In  uiaaing  an  order 
dissolving  a  temporary  Injunction  which  had 
been  previously  granted,  without  notice,  by 
the  probate  Judge  of  said  county,  to  stay  the 
c!xecutlon  of  a  Judgment  theretofore  rendered 
by  said  court  In  an  action  In  which  Ulli  P. 
Wilson  was  plalntillV  and  M.  J.  R.  Treat  was 
defendant  until  said  defendant  Trent,  against 
whom  tbe  Judgment  was  given,  could  prepare 
bis  case,  and  file  a  i>etitlon  in  error  In  the 
supreme  court  for  a  review  thereof.  We  think 
no  error  was  committed  In  dissolving  the  in- 
junction. Tbe'Judgment  songht  to  be  enjoined 
(vas.  so  far  as  disclosed,  regularly  obtained, 
and  In  all  respects  was  valid  and  binding.  N« 
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•tar  haTtiiff  been  uOmS  fur  or  flDowed  wbea 
the  judKinent  was  rendered,  tlie  plaintiff  bad 
a  right  to  bare  an  execution  Issue  (orthwlttk 
If  tbe  defendant  tberefn  desired  to  take  tbe 
case  to  tbe  ho  pre  me  court,  -tbe  district  court 
would,  proper  application  having  been  made, 
doubtless  have  given  such  reasonable  stay  of 
proceedings  as  might  have  been  necessary. 
And  even  after  Judgment  the  court  still  had 
control  of  any  process  tbat  mlgbt  be  Issued, 
and  could  have  made  any  order  that  was  prop- 
er and  necessary  to  fully  protect  the  le^ 
rights  of  the  unsuccessful  party.  It  Is  the 
duty  of  courts  to  see  that  no  Injustleels  done  by 
tlie  use  or  ab  ise  of  tbeir  process,  and  to  this 
end  the  execution  th^^f  may  be  stayed  at 
any  time  by  tbe  court  out  or  wblch  It  Is* 
sued.  Church  v.  Ooodln,  22  Kan.  027;  Dun- 
meyer  v.  Railway  Co.,  29  Kan.  166;  Bo^e  v. 
Bloom,  36  Kan.  612,  13  Pac.  796.  Injunction 
Is  an  extraonllnary  eqidtaMe  remedy,  not  to 
be  resMled  to  when  there  Is  an  adequate  tem- 
«dy  at  law.  An  adequate  legal  remedy  tx- 
Isted  In  this  case.  Tbe  jndcment  wlU  be  af- 
firmed. 

OIiARK,  3n  eOBcnra.  QTLEliSON,  P.  J., 
hftTlnc  bem  of  oooiwd,  did  not  alt  In  tbe  case. 


SIMPSON  at  al.  t.  DUVATX. 
(Oonit  of  Appeals  of  Kansaa,  Northern  Ocpart- 
ment.  W.  D.    Oct  9.  1886.) 

JURlflDICTIOK  OX  ApPUU 

To  give  this  court  or  the  supreme  court  Ju- 
risdiction to  review  a  judgment  of  a  district 
court,  it  must  effirmatively  appear  that  the 
amount  or  value  in  eontroverey  exceeds  $100,  oi 
that  tbe  case  belongs  to  the  excepted  class. 
(Syllabus  by  the  Court) 

Error  from  district  court,  Norton  county. 

Action  by  MabUda  A  Duvall  against  WU- 
Uam  Simpson  and  others.  Judgment  for  plain- 
tiff.  Dsfeudants  bring  error.  Dismissed. 

3.  R.  Hamilton,  for  plaintiffs  In  error.  U 
H.  TbompBOD,  tor  defendant  In  errw. 

GABVBB,  J.  This  Is  an  action  to  reform 
a  deed  of  conveyance  ot  real  estate  so  as  to 
make  tbe  mme  conform  to  tbe  agreement  of 
tbe  partlea.  It  Is  claimed  tbat  tbe  plaintiffs 
In  error  sold  and  agreed  to  convey  to  the  de- 
fendant In  error  a  tract  of  one-half  an  acre 
ot  land,  to  be  measured  out  of  a  larger  tract 
owned  by  the  plaintiff  In  error.  In  Norton 
county;  and  that,  when  the  deed  was  execut- 
ed, by  mutual  mistake  said  tract  of  land  was 
described  by  such  metes  and  bounds  as  ac- 
tually embraced  only  one-balf  the  quantity  pur- 
chased and  Intended  to  be  conveyed.  Tbe  dis- 
trict court  found  In  favor  the  defendant 
In  error,  the  plaintiff  below,  and  decreed  the 
reformation  of  the  deed  of  conveyance  as 
piayed  for.  Of  this  judgmait  and  decree  tbe 
plalntlflh  In  error  complain.  This  cnse  has 
been  heretofore  lo  the  supreme  court  for  the 
review  of  a  dcdaton  of  the  dlatrl^  court  made 


npon  tbe  pleadlnga.  Dunn  r.  SbnpBon,  S8 
Kan.  291,  3«  Pac  330.  There  to  nothing  la 
tbe  record  now  before  us  to  show  that  the 
value  of  the  land  over  which  these  parties 
are  having  so  much  controversy  exceeds  $100. 
The  only  thing  bearing  upon  value  Is  tbe  fact 
tbat  when  the  purchase  was  made  the  price 
agreed  upon  for  the  one-half  acre  was  ^85. 
We  cannot  presume  that  half  the  quHntlty  of 
land  Is  worth  more  than  the  original  purchase 
It  is  wen  settled  that  this  court  has  no  juris- 
diction to  review  tbe  judgment  of  a  dlstritHi 
court  unless  the  amount  or  value  In  contro- 
versy, exclusive  of  costs,  shall  exceed  $100, 
or  unless  tbe  case  belongs  to  certain  excepted 
classes.  There  Is  no  certificate  attached  to 
theioeord  In  this  case  showing  that  it  belougs 
to  an  ncepted  class.  Jurisdiction  must  be  af- 
flrmatlvely  sbown;  otberwlse  this  court  has 
no  authority  to  review  the  judgment  of  the 
district  court  Packard  v.  Fackanl,  50  Kan. 
132,  42  Pac.  830.  Because  of  want  of  Jiirf*- 
diction,  tills  case  will  be  dismissed. 


GARNAHAN  v.  UjOTD. 
(Oonrt  of  Appeals  of  Kansas,  Nortbem  DepMt> 
meot  W.  D.    Oct  9,  1896.) 

DavuBRBR  TO  &V1DBN0B — AiHvniisitT  ov  Puafr- 
uro— BoRDsN  or  Paoov— Evidinos  ow  Owmsr- 
8Hii>  —  AascmPTiow  or  Mortoasb  Dbbt. 

1.  When  theie  la  competent  evidence  falriy 
tending  to  prove  the  allegations  of  the  plain- 
tiflTs  petition,  and  the  petition  states  a  cause 
of  action,  it  is  errOr  to  snstaio  a  demurrer  to  the 
plaintiff's  evideuce  on  the  ground  tbat  no  cause 
of  action  is  proven. 

2.  A  technical  variance  between  the  evidence 
and  the  pleadlnn,  which  could  not  mislead,  nor 
fvejodice  tbe  rights  of  the  onposlte  parts,  should 
be  cured  by  amendment;  aoa,  when  sucn  amend- 
ment has  not  been  made,  it  will,  in  furtherance 
of  JnstlGe,  be  considered  as  made  In  this  court 

S.  An  nnverlfied  general  denial  pnts  the  bur- 
den of  proof  of  an  allegation  of  ownership  uptm 
the  plaintiff,  In  an  action  npon  a  note  payable  to 
onler.  but  not  transferred  by  a  commercial  In- 
dorsement. 

4.  PosfieiffiioD  by  the  plaintiff  of  a  note  whidi 
to  the  subject-matter  of  the  action  to  prima  Cfr- 
de  evidence  of  ownership. 

0.  When  the  grantee  of  mortgaged  premises 
assumes  and  agrees  to  pay  the  mortgage  debt 
as  a  part  of  the  purchase  price,  without  specify- 
ing any  time  for  payment  ao  cause  of  action  ac- 
crues sjrtiiDst  him  until  tbe  debt  assumed  be- 
comes due  and  payable  aecordisg  to  the  ccmtrset' 
of  the  original  parties. 

(Syllabus  by  the  Court) 

Error  from  district  court,  Sheridan  county. 

Action  by  W.  H,  Oamahan  against  Walter 
Lloyd.  Judgment  for  defendant  Plaintiff 
brings  error.  Reversed. 

M.  A.  Chambers,  for  plaintiff  In  error. 
Bond  &  OstMme  and  M.  B.  Thorp,  fbr  de- 
fendant in  error. 

OARVER,  J.  April  26,  1889,  the  defend- 
ant Walter  Lloyd,  purchased  a  tract  of 
land  from  one  James  Romlnger,  tlie  deed 
of  conveyance  therefor  reciting  that  It  •*waa 
subject  to  a  mortgage  of  $350  now  on  said 
tend,  which  said  mortgage  said  grantee  as- 
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sumes  and  agrees  to  pay."  This  actloD  was 
oommenced  against  Lloyd,  on  said  agree- 
ment, October  25,  18&4.  The  note  and  mort- 
Sae^i  evideDclns  the  debt  alleged  to  have 
been  assumed,  were  executed  March  1*  1888, 
by  James  Romfnger,  In  favor  of  W.  H.  Uch- 
ty,  and  called  for  the  payment  of  said  sum 
of  $350,  with  Interest,  In  five  years  tbereaft- 
«r.  In  the  petition,  the  plaintiff  alleged  the 
execution  of  the  note  and  mortgage,  the  non- 
payment thereof,  their  transfer  and  deliv- 
ery to  the  plaintiff  by  W.  H.  Llchty,  and 
the  plaintiff's  present  ownership.  The  trial 
court  sustained  a  demurrer  to  the  plaintteCs 
evidence,  which  ruling  la  now  here  for  re- 
view. 

In  support  of  the  ruling  of  the  court,  ser- 
eral  matters  are  urged  as  showing  that  the 
plaintiff  failed  to  introduce  evidence  tend- 
ing to  prove  his  right  to  recover.  It  la  con- 
tended that  the  evidence  does  not  show  that 
the  mortgage  debt  referred  to  In  the  deed  of 
conveyance  from  Llchty  to  Lloyd,  was  the 
same  debt  as  that  evidenced  by  the  note 
and  mortgage  referred  to  In  the  petition; 
that  there  was  no  evidence  tending  to  prove 
the  plaintiff's  alleged  ownership;  and  that 
the  plaintiff's  cause  of  action  was  barred  by 
the  flve-years  statute  of  limitations.  We 
think  the  evidence  of  the  plaintiff  showed, 
without  much  room  for  question,  that  the 
mortgage  Indebtedness  referred  to  In  the 
^eed  from  Romlnger  to  Lloyd  was  the  Iden- 
tical debt  sued  for  In  tbls  action.  While 
there  was  a  second  mortgage  upon  the  same 
premises,  the  evidence  shows  that  It  was  to 
secure  the.  sum  of  $70,  and  was  probably  a 
commission  mortgage,  executed  between  the 
aame  parties,  at  the  same  time,  and  regarded 
as  a  part  of  the  $350  loan.  The  maker  of 
the  mortgage  (the  grantor  in  the  deed  to 
Lloyd)  testified  that  this  was  the  only  mort- 
gage on  the  land  at  the  time  of  said  con- 
veyance. We  are  unable  to  see  how,  under 
this  evidence.  It  can  be  reasonably  said  that 
the  agreement  of  the  defendant  did  not 
Klate  to  this  particular  mortgage  Indebted- 
ness. 

The  petition  described  the  note,  by  giving 
the  date,  the  names  of  the  maker  and  payee, 
and  its  amount  There  were  also  attached, 
to  the  petition,  copies  of  the  note  and  mort- 
gage, with  the  indorsements  thereon  of  the 
several  written  assignments  through  which 
the  title  became  vested  In  the  plaintiff. 
These  written  assignments,  on  their  face, 
purported  to  transfer  the  mortgage  debt  to 
the  plaintiff.  The  note  Introduced  in  evi- 
dence (being  the  one  shown  to  have  been 
secured  by  the  mortgage  referred  to  in  the 
Romlnger  deed)  is  the  original  of  the  copy 
attached  to  the  petition,  and  is  the  identical 
note  of  which  the  plaintiff  alleged  himself 
to  be  the  owner.  The  objection  that  the  pe- 
tition alleged  that  the  note  was  transferred 
and  delivered  by  Llchty  (the  original  payee) 
to  the  plaintiff,  Instead  of  alleging  also  the 
■everal  Intermediate  transfers,  we  thlnJc,  is 


too  technical  to  Justify  In  ttsdf  the  ruling 
of  the  court  If  an  amendment  In  tbls  re- 
spect was  necessary,  this  court,  in  further- 
ance of  JUMtice,  will  consider  such  an  amend- 
ment made,  for  It  is  evident  that  no  one  has 
been  misled  to  his  prejudice.  As  the  note 
was  not  transferred  to  the  plaintiff  by  a  com- 
mercial indorsement  his  allegation  of  own- 
ership was  pat  In  Issue  by  the  general  denial 
of  the  defendant;  and  It  devolved  upon  the 
plaintiff  to  prove  this  allegation  of  his  pe- 
tition by  competent  evidence.  Washington 
V.  Hobsurt,  17  Kan.  275.  But  possession  of 
the  note  is  prima  facie  evidence  of  owners 
ship.  Bggan  v.  Briggs,  23  Kan.  710;  O'Keeffe 
V.  Bank,  49  Kan.  347,  30  Pac  473.  The 
record  shows  that  the  plaintiff  had  posses- 
sion of  both  note  and  mortgage  upon  the 
trial,  and  that  they  were  introdnced  in  evi- 
dence by  him.  This  made  out  a  prima  fade 
case,  and  was  sufllcient,  in  the  absence  of 
other  evidence,  on  which  to  base  a  recovery. 

Was  the  plalntlfTs  action  barred  by  the 
statute  of  limitations?  The  debt  which  the 
defendant  assumed  did  not  by  Its  terms, 
mature  prior  to  March  1,  1893.  It  Is  true, 
the  mortgage  provided  that  in  default  of 
payment  of  interest,  as  it  matured  semian- 
nually, the  holder  of  the  mortgage,  at  his  op- 
tion, might  declare  the  whole  sum  due  and 
payable.  But  it  does  not  appear  that  such 
option  was  exercised  prior  to  January  17, 
1893,  when  an  action  to  foreclose  the  mort- 
gage was  commenced.  The  statute  of  lim- 
itations would  not  run  in  favor  of  the  de- 
fendant prior  to  the  time  when  the  debt 
which  he  had  agreed  to  pay  became  due  and 
payable.  It  is  contended  that  the  bolder 
of  the  mortgage  could  have  maintained  aa 
action  against  Lloyd  at  any  time  after  April 
26,  1889,  the  date  of  bis  assumption  and 
agreement  We  think  otherwise.  The  case 
of  Schmucker  v.  SIbert,  18  Kan.  101,  on 
which  counsel  for  defendant  rely,  does  not 
support  such  a  proposition.  In  that  case  the 
mortgaged  premises  had  been  conveyed  aft- 
er the  maturity  of  the  mortgage  debt  which 
the  grantee  had  assumed,  and  the  court 
simply  held  that  the  statute  of  limitations 
began  to  run,  as  to  the  grantee,  from  the 
time  when  bis  agreement  was  made,  and  not 
from  the  time  when  the  original  debt  ma- 
tured. It  is  plain  that  the  holder  of  the 
note  and  mortgage  could  not  maintain  an  ac- 
tion thereon  prior  to  the  time  when,  by  their 
terms,  they  were  payable.  The  agreement 
of  the  grantee,  Lloyd,  was  to  discharge  that 
debt;  and,  in  the  absence  of  evidence  to 
the  contrary,  it  will  be  conclusively  pre- 
sumed that  he  assumed  no  greater  or  differ- 
ent obligation  than  that  originally  contract- 
ed by  his  grantor.  The  contract  aa  to  time 
of  payment  remained  unchanged.  The 
plaintiff,  as  holder,  had  no  cause  of  action 
against  either  the  maker '  of  the  note  or 
against  the  grantee  upon  his  assumption  of 
payment,  until  there  was  a  default  in  mak- 
ing payment  according  to  the  twms  of  tb« 
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contmct  under  which  the  debt  matured.  An 
agreement  to  pay  a  debt,  no  time  being 
specified,  Is  an  agreement  to  It  vhen 
dne,  or,  If  already  due,  then  ftntbirtth.  Bra- 
man  T.  Dowse,  12  Ousfa.  227;  Fnmas  t. 
Durgln.  UO  Mass.  COO.  The  ItablUty  which 
Lloyd  Incurred  was  a  payment  to  be  made 
in  the  future,  and,  nntl!  that  time,  no 
canae  of  action  existed  against  which  any 
statute  of  ItmitatlonB  conld  ran.  1  Wood, 
Lim.  1 165. 

For  the  foregoing  reasons,  the  Jndgment 
will  be  reversed,  and  the  case  renmnded  for 
a  new  trial. 


BUBTON  et  sL  T.  DEWEY  et  sL 
(Oonrt  of  Appeals  of  Kansas,  Northern  Depart- 
ment, W.  D.    Oct  9,  1896.) 
Odabaftt— OoserauoTios. 
A  cause  of  actioD  does  not  accrue  on  a  gnai^ 
anty  of  iDdemnlty  agaiost  kwfl,  as  the  result  of 
the  DOnparmeDt  of  a  debt,  nntfl  it  is  shown  that 
the  debt  is  not.  by  reasooable  dfort,  collectible 
from  the  principal  debtor. 
(Byllabiu  by  the  Conrt) 
Bhrror  from  district  cotart,  Bawlbu  CDniit7> 
Action  by  G.  P.  and  A.  B.  Dewey  against 
Ulchad  naberty.  John  H.  Barton  and  one 
HendrlckB  were  Joined  a«  dcfmdanta.  Judg- 
ment for  plalntUTs,  and  detendanta  Barbm 
and  Hendricks  bring  error.  Berersed. 

Dempster  Scott,  B.  S.  Hendricks,  A.  H.  EI- 
Ub,  and  F.  T.  Burnbam.  for  plaintiffs  In  mor. 
8.  W.  AbiSlroy,  tor  defendants  In  eaot. 

GABVEB,  J.  Uay  1,  1891,  a  P.  and  A.  & 
Dewey,  as  plaintiffs,  commenced  this  action 
m  tbe  district  court  of  Bawlfns  county  against 
Ulchad  Flaherty  and  others  on  a  note  and 
mortgage  executed  by  the  said  Hlchaet  Fla- 
ber^  In  faror  of  plalnturs  for  $600.  Tbe 
plaintlfls  In  error,  Burton  and  Hendrlda,  were 
joined  as  defmdanta;  a  personal  Judgment  be- 
ing aaked  against  tliem  for  the  amount  of  the 
note  and  Intereftt,  on  the  following  guar- 
anty: **Atwood,  Kansas,  April  25, 1887.  For 
a  TalnaUe  consideration,  we  hereby  guaranty 
C.  P.  and  A.  B.  Dewey,  of  Chicago,  Illinois, 
against  any  loss  reason  of  a  loan  of  fire 
hundred  dollars  negoUated  by  as  aa  agents 
tor  aoM  G.  P.  and  A.  B.  Dewey;  said  loan  be- 
ing aecnred  by  mortgage  on  the  west  half  of 
the  northwest  quarter  and  the  west  half  of 
the  aouttawest  quarter  of  section  twenty-two 
<22),  township  one  (1)  south,  range  thlr^-slx 
OMD  west,  in  BawUns  conn^,  state  of  Kan- 
sas. Said  notes  and  mortgage  have  lieen  ex- 
ecuted by  Michael  Flaherty.  Burton  and 
Hendricks."  Trial  was  thereafter  had  by  tbe 
coort  and  a  Jury  upon  the  Issuea  Joined  be- 
tween tbe  pbtintlfls  and  Burton  and  Hen- 
dricks,—tbe  other  defendants  bemg  in  de- 
taolt,— and  a  judgment  was  rendered  upon 
the  Terdkrt  of  tbe  jury,  adJodglDg  the  amount 
due  on  tbe  note  and  mortgage,  to  wit,  $808.86, 
to  be  a  first  lien  npon  the  mortgaged  prem- 
iMfl,  and  directing,  in  esse  of  the  taltore  of 


tlie  defendanta  to  pay  said  sum  within  six 
months  from  the  date  of  judgment,  that  an 
order  of  sale  issue  for  the  sale  of  the  nunt- 
gaged  premises  without  appraisement,  and 
that  the  proceeds  thereof  should  be  applied  to 
the  payment  of  the  costs,  taxes,  and  said  Judg- 
ment d^  Penonal  Judgment  was  alsoreu'- 
deredatthe  sametimeagainstsaidBi^nandi 
Hendricks  for  the  amount  found  to  be  dnv 
on  said  note,  and  dlt^tlng  that,  "after  sale- 
of  said  lands  and  application  of  proceeds,  let 
execution  Issue  on  demand  against  the  prop- 
er^ of  defendants  John  M.  Burton  and  B.  Si. 
Hendricks."  At  the  time  said  action  was 
commenced,  Mlidiael  Flaherty  vas  dead.  Hla 
legal  hebv  were  made  parties  to  tbe  salt,  but 
his  executor  or  administrator,  if  there  was 
one,  was  not  Iwought  into  court  Button  and 
HoidrlckB  now  comj>Iain  of  this  Judgment,, 
contending  that  they  had  assumed  no  such 
obligation  as  that  put  upon  them  by  the 
Judgment  of  the  court  Botb  In  the  petition 
of  the  plaintiffs  and  opon  tbe  trial  of  tin 
case,  the  guaranty  of  the  defendants  Burton 
and  Hendricks  was  treated  as  a  guaranty  of 
payment  of  the  Flaherty  debt  This  was 
clearly  an  moneoua  view  of  the  matter. 
The  language  of  tbe  writing  Is  not  ambiguous, 
and  plainly  expresses  the  nature  and  extent 
of  tbe  obligation.  It  is  familiar  law  that  the 
liability  of  a  surety  or  guarantor  Is  not  to  b» 
extended  beyond  tbe  precise  terms  of  his  con- 
tract When  tbe  language  of  tbe  contract  is 
plain.  It  must  control.  Kepley  t.  Carter,  4^ 
Kan.  72,  80  Pac.  182;  Kingsbury  t.  West- 
fall,  61  N.  Y.  366.  There  Is  a  well-nnder^ 
stood  difference  between  a  guaranty  of  pay- 
ment and  a  contract  of  Ind^nlty  against 
loss,  as  the  result  of  the  nonpayment  of  a 
debt  In  tbe  first  case  the  liability  of  the- 
guarantor  is  fixed  by  the  failure  of  the  prin- 
cipal debtor  to  pay  at  maturity,  or  at  the 
time  when  payment  was  guarantied.  In  the 
second  the  contract  partakes  of  the  nature 
of  a  guaranty  of  collection,  no  liability  being 
Incurred  until  after,  by  the  use  of  due  anA 
reasonable  diligence,  the  guarantee  has  be- 
come unable  to  collect  the  debt  from  the  prin- 
cipal debtor.  A  guaranty  of  collection,  or  a 
guaranty  against  loss  as  the  result  of  the 
failure  to  collect  a  debt  places  upon  the  one 
for  whose  benefit  the  guaranty  is  made  th& 
duty  of  making  a  reasonable  effort  to  collcck 
the  debt  from  the  principal  debtor;  and  a 
cause  of  action  does  not  accrue  thereon  until 
after  such  effort  has  been  made,  and  prored 
unavailing.  There  Is  no  right  of  action  upon 
sucb  contingent  liability  Immediately  upna- 
the  failure  ot  the  principal  to  perform.  In 
the  case  under  consideration,  bow  can  it  be 
said  that  the  plaintiffs  have  sustained,  or 
win  sustain,  a  loss  on  account  of  tbe  Fla- 
herty loan,  without  any  evidence  that  the 
mortgaged  premises  are  not  sntfident  to  sat- 
isfy the  debt  and  without  any  claim  that 
tbe  Flaherty  estate  Is  tnsolrent?  The  peti- 
tion consequently  fa  lis  to  state  a  cause  of  ac- 
tion against  Burton  and  Hendricks.  To  mak* 
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«Qt  a  caae  against  them,  tbe  petition  ahonld 
allege  and  tlie  evidence  should  prove  the  ac- 
tual loss  eustalued  on  account  of  said  loan. 
This  was  not  attempted  to  be  done  in  this 
case,  and  necessarily  could  not  be  done,  as  tbe 
property  of  the  principal  had  not  been  ex- 
hausted. Abeles  T.  Cohen,  8  Kan.  18U;  Mc- 
Nall  T.  Burrow,  3S   Kan.  0  Fac.  8U7; 

Dana  t.  Conant,  SU  Vt.  'JAid;  Gilbert  t.  WJ- 
man,  1  N.  Y.  550;  KoWer  v.  Matlage.  72  N. 
T.  259;  JefTera  v.  Johnson,  21  N.  J.  Law, 
Thompson  t.  Taylor,  30  Wis.  68.  It  foUows, 
tiierefore,  that  this  action,  as  to  Burton  and 
Hendricks,  was  prematurely  commenced,  and 
the  objection  to  the  introduction  ot  evidence 
^ould  hare  been  sustained. 

Other  matters  are  presented  In  tbe  brlefii 
of  counsel,  but,  In  the  view  we  take  of  the 
principal  question  Involved,  their  conaldera^ 
tlon  is  unneceAsary.  The  judgment  against 
Burton  and  Hendricks  will  be  reversed,  and 
the  ease  remanded,  with  directions  to  enter 
Judgment  upon  the  pleadings,  in  their  favor, 
Cor  cMti. 


BURTON  V.  BANDALU 
(Court  of  Appeals  of  Kasns,  Northers  Depart- 
ment, W.  D.    Oct.  11,  18»f}.) 

Oo:fVBIISION  BT  MORTOAQBS— TbNDBB  OF  DbBT— 

Ubabom  or  Oahaobb — Ubtibw  or  Evidbkok. 

1.  If  a  mortgagee  in  posaession  of  mortgaged 
personal  property  diaposea  of  the  same  In  denial 
of  the  title  and  tatereat  of  tbe  mortgagor,  or  In 
any  way  which  is  ioconsisteDt  witb  hto  rights, 
the  mortgagor  may  traat  such  dlapoaai  u  a  con- 
veraion. 

2.  When  a  mortgagee  wrongftiliy  converta 
mortgaged  peraonsl  property  to  bis  own  use, 
«nd  the  value  of  the  property  converted  exceeds 
the  amount  of  the  debt  secured  thereby^  It  la  not 
neceMsary  for  the  mortgagor  to  pay  or  tender 
payment  of  the  debt  before  he  commences  an 
■action  for  surh  conver^ou. 

3.  In  such  ca«e  the  measore  of  tbe  plaintiff'B 
recovery  ie  the  '■eaeoonble  value  of  the  property, 
less  the  amount  of  tbe  debt  secured  thereby. 

4.  The  evidence  examined,  and  found  not  snf- 
flcient  to  sustain  the  verdict. 

(Syllabiu  by  th<  CvsrtJ 

E^rror  from  ^strict  court,  Rawlins  county. 

Action  by  A.  E.  Randall  against  John  M. 
Burton.  Judgment  for  plaintiff.  Defendant 
tarings  error.  Reversed. 

J.  C.  Cole,  D.  Scott,  W.  B.  Ingeraoll,  A.  U. 
Ellis,  and  F.  T.  Burnbam,  for  plaintiff  hi  er- 
ror. Bertram  &  McElroy  and  B.  8.  Hen- 
dricks, for  d^endant  In  error. 

OARVER,  J.  This  was  an  action  brought 
by  Mxs.  A.  E.  Randall  against  John  M.  Bur- 
ton to  recover  the  value  of  a  stock  of  goods 
and  merchandise  alleged  to  have  been  wrong- 
fally  converted  by  the  defendant  to  his  own 
use.  Tbe  property  was  of  the  alleged  value 
of  $2,700.  The  material  tacts  are:  On  April 
23,  tsau  Randall  executed  a  chattel 

mortgage  on  the  goods  In  question  In  favor 
«f  Burton  to  secure  the  payment  of  the  sum 
«f  $200  and  Interest  borrowed  from  the  lat- 


ter on  that  date.  The  goods  consisted  <^  a 
stock  which  had  been  a  short  time  previously 
purchased  from  one  S.  T.  Smith,  at  Repub- 
lican City,  Neb.,  and  shipped  to  Atwood,  in 
this  state,  where  they  were  stored,  packed 
In  boxes,  at  the  time  tbe  mortgage  was  given. 
Some  time  in  May,  1881,  3.  T.  Smith,  claim- 
lug  ownership,  commenced  an  action  of  re- 
plevin In  Rawlins  county  against  John  M.  Bu^ 
ton,  and,  by  a  writ  ctf  replevin  issued  there- 
iu,  secured  possession  of  the  goods.  On  Maj 
26,  18&1,  the  replevin  action  was  dismissed 
by  agreement  of  the  parties  thereto.  Smith  re- 
tabilug  possession  of  the  goods,  and  remov- 
ing tbem  to  Nebraska.  Before  confuting  to 
tbe  dismissal  of  the  action  and  the  retention 
of  tbe  goods  by  Smith,  Burton  received  from 
the  former  the  amount  of  the  Randall  loan, 
and  assigned  to  Smith  his  mortgage  on  the 
goods,  but  retained  the  note  which  was  given 
for  the  $200  and  hiterest.  At  this  time  Mrs. 
Randall  was  absent  In  Arkansas.  It  does  not 
appear  that  Mrs.  Randall  was  given  an  op- 
portunity to  defend  her  right  to  the  goods 
against  tbe  claim  of  Smith  In  the  ceplevlii 
action;  neither  does  It  appear  In  this  case 
what,  if  any,  rights,*  as  against  ber.  Smith 
bad.  It  Is  contended  on  the  part  of  tbe  de- 
fendant In  error  that  when  Burton  took  pos- 
session of  tbe  goods  In  question  under  bh 
mortgage  he  was  bound  to  hold  them  with 
a  recognition  of  the  mortgagor  as  owner;  that 
he  could  only  dispose  of  tbem  so  far  as  ml^t 
be  necessary  for  tbe  payment  of  tbe  debt  se- 
cured thereby;  and  that  the  disposition  made 
of  tbem  constituted  a  conversion.  Tbis  con- 
tention la,  apparently,  not  seriously  disputed 
by  counsel  tor  plaintiff  in  error,  their  deteuae 
being  based  vpou  other  grounds.  A  mort- 
gagee In  possession  ot  mtutgaged  property  has 
well-defined  rights.  The  property  is  in  his 
possession  toe  a  specific  purpose,  and  Its  use 
or  disposition  must  be  with  particular  refer- 
ence to  the  purpose  for  which  it  Is  held. 
Hence  any  sale  or  disposal  of  mortgaged  prop- 
erty in  denial  of  tbe  title  or  Interest  of  the 
mortgagor  therein,  or  inconsistent  with  his 
rights,  may  be  regarded  as  a  converalon.  The 
mortgagee  In  this  case  could  not.  without 
laying  himself  liable  as  frar  a  conversion,  vol- 
untarily surrender  possession  to  one  not  en- 
titled thereto  as  against  his  mortgagor.  Hence 
the  proceedings  Instituted  by  Smith,  whereby 
he  obtained  possession,  and  to  which  Bur- 
ton  v<duntarily  submitted,  are  no  defense  in 
this  case,  unless  it  Is  made  to  appear  that 
his  claimed  ownership  was  well  founded.  aa<l 
that  he  was,  in  tact,  the  real  owner,  and  en- 
titled to  tbe  possession  of  the  property.  Green- 
await  V.  Wilson,  52  Kan.  100,  &4  Pac.  403: 
Storage  Co.  v.  Rogers,  35  Neb.  61.  52  N.  W. 
826;  Hicks  v.  Lyle,  46  Mich.  488,  »  N.  W. 
529;  Gibbons  v.  Farwell,  G3  Mich.  344,  29  N. 
W.  855;  Ashmead  v.  Kellogg,  23  Conn.  70; 
Ripley  V.  Dolbler,  18  Me.  382;  Norton  v.  Kid- 
der, 54  Me.  189;  White  v.  Phelpa.  12  N.  H.  3S2. 

It  Is  urged  by  counsel  for  plaintiff  la  eir^ 
for  that  this  action  cannot  be  maintained  with 
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oat  proof  ot  a  prevloiifi  tender  of  payment  of 
ttie  mortgage  debt  WItb  this  contention  we 
do  not  agree.  Where  tbe  property  Is,  as  con- 
ceded In  this  case,  greatly  In  excess  of  the 
amount  of  the  detit  secured  by  the  mortgage 
thereon,  no  tender  of  payment  of  the  debt  la 
Decessary  before  the  commencement  of  an  ac- 
tion to  recover  tbe  value  of  the  goods  con- 
verted. A  tender,  under  snch  circumstances, 
would  be  a  vain  and  useless  thing  when  the 
mortgagee  baa  already,  in  law,  received  full 
saiiiifactlon  of  the  debt  out  of  the  property 
of  the  debtor.  A  tender  alwaya  presumes  tbe 
rij;bt  of  the  one  to  whom  the  tender  Is  made 
to  accept  and  retain  it  Certainly  no  auch 
rijrbt  can  exist  under  tbe  facts  alleged  in  this 
case.  Wygal  v.  Blgelow,  42  Kan.  477,  22 
Puc.  S12;  Stearns  v.  Marah,  4  Denio,  227; 
Manufacturing  Co.  v.  Gray,  18  Colo.  149,  S4 
Pac  1000;  Her  v.  Baker.  82  Mich.  22(1,  46  N. 
W.  377.  The  amount  of  the  debt,  however, 
Is  a  proper  subject  for  consideration  In  deter- 
mlntng  the  amount  of  damages  to  be  recov- 
ered, the  measure  of  recovery  in  such  case  be- 
ing the  reasonable  value  of  the  property,  lesa 
tlie  amount  of  the  debt  secured  thereby.  Wy- 
gal V.  Bigelow,  42  Kan.  447.  22  Pac.  «12;  Bel- 
den  V.  Perkins,  78  UL  448;  Bank  v.  Boyce, 
78  Ky.  42;  Cushing  v.  Seymour.  Sabln  &  Co^ 
30  MlniL  301.  15  N.  W.  248;  Rusaell  v.  But- 
terfield,  21  Wend.  300.  To  enUUe  the  plain- 
tiff In  this  case  to  recova  jiubetantial  dam- 
ages, it  Is  necessary  that  competent  evidence 
be  introduced  to  prove  the  value  of  the  proi>- 
erty  converted.  The  Jury  rMumed  a  vwdlct 
la  favor  of  the  plaintilT  fOr  f2,768.46.  On 
the  hearing  of  the  motion  for  a  new  trial,  at 
tbe  suggestion  of  the  court,  the  plaintiff  re- 
mitted all  over  $1,S00,  for  which  amount  Judg- 
ment was  rendered.  An  examination  of  the 
record  discloses  an  entire  absence  of  evidence 
to  prove  value.  The  only  thing  having  any 
bearing  whatever  on  that  subject  is  the  state- 
ment of  S.  T.  Smitb  that  an  Invoice  of  tbe 
goods,  which  he  had  made  in  Nebraska,  show- 
ed $.3,000.  There  is  nothing  to  Indicate  the 
character  of  the  Invoice,  oor  when  it  was  made. 
On  the  hearing  of  tbe  motion  for  a  new  trial, 
evidence  was  Introduced  tending  very  stronjrly 
to  show  tliat  Burton  did  not  have  possession 
of  the  entire  stock  of  goods  which  had  been 
Invoiced  by  SmItb,  and  that  those  alleged  to 
have  been  converted  were  of  an  actual  value 
not  exceeding  $800.  These  matters  evidently 
Influenced  the  court  to  require  the  verdict  to 
be  reduced  to  S1.300.  But  this  sum,  we  think, 
is  equally  without  support  from  the  evidence. 
There  Is  no  competent  evidence  to  Justify  the 
Judgment  rendered,  and  we  cannot  avoid  tbe 
conviction  that  upon  tlie  facts  of  tbe  case,  as 
they  were  more  fully  shown  upon  the  hear- 
ing of  tbe  motion  for  a  new  trial,  great  injus- 
tice would  be  done  by  the  affirmance  of  the 
judgment 

Objection  Is  made  by  counsel  for  defendant 
In  error  that  the  case  made  does  not  purport 
to  coD^Aln  all  of  tbe  evidence  Introduced  upon 
tlw  MIL   This  otdectloB  la  sot  well  takeii. 


for  we  find  in  the  record  an  exprera  statement 
that  It  does  "contain  a  true  and  correct  copy 
of  all  the  testimony,  of  every  nature  whatso> 
ever.  Introduced  on  the  trlul  of  said  cause  by 
either  plaintiff  or  defendant"  This  certainly 
la  sufficient  So  far  as  disclosed  by  tbe  plendr 
Inffs  and  tbe  evidence,  the  action  of  tbe  plain- 
tiff below  was  not  barred  by  the  statute  of  lim- 
itations Tbe  conversion  was  alleged  as  of 
May  23.  ISOl.  and  the  action  was  commenced 
May  18,  1893.  Tbe  evidence  does  not  show 
any  earlier  date  when  the  property  may  bava 
been  converted.  The  Judgment  wlU  be  rever»< 
ed.  and  tbe  cue  rananded  for  n  new  tdaL 


D.  M.  OSBORNE  &  CO.  v.  CONNOR  at  aJL 
(Court  of  Appeals  of  Kansas,  Northern  Depart- 
ment, W.  D.    Oct  16,  1886.) 
Sua— Rbtsktios  or  Titlb— Right  to  FoaasHlon 

ox  DsFAt'LT. 

1.  Where  O..  In  {tayment  of  the  pnrchaae  price 
of  a  binder,  execnted  and  dellrpred  to  O.  wvprai 
promisfiory  notes,  each  contalninfc  the  proviiiioB 
that  the  title,  ownerahip.  and  right  of  ponBra* 
aion  of  said  binder  ^onld  not  paas  from  O.  until 
■aid  notes  should  be  paid  In  fnll;  that  the  pnyee 
might  take  possemion  of  said  machine  at  any 
time  be  mljcbt  deem  hlmseif  ini>ecnre,  without 
rescinding  the  contract  of  sate  for  which  they 
were  given,  and  sell  the  same  at  public  or  private 
■ale,  and  apply  the  proceeds  thereof  to  what- 
ever ram  might  then  be  due  on  tbe  pnrcbaw 
price;  and  tbat  tbe  maker  of  aaid  mtM  shonld 
pay  the  defldency  If  said  proceeds  should  fail 
to  satisfr  the  debt:  Hrtd,  that  such  notes  evi- 
dence an  absolnte  sale  of  the  binder  to  C.  with  a 
retention  by  O.  of  'the  title  and  right  of  posse*- 
■ion  only  or  way  of  secarlty  for  tbe  payment 
of  the  porcbane  price. 

2.  Where  a  debt  which  !■  evidenced  by  promis- 
sory notea  is  reduced  to  Jndinnent,  the  creditor 
has  the  same  right  to  take  poafiewdou  of  prop- 
erty pledged  to  secure  the  payment  of  sucn  in- 
debtedness that  be  bad  before  the  change  in  Its 
form. 

(Syllabna  by  the  Court) 

Error  tram  district  conrt,  Rawllju  county. 

Action  by  D.  M.  Oabome  &  Co.  against  Jo- 
slab  Connra  and  Josh.  Holmes.  Jodgment  for 
defendants,  and  plataitlff  brings  error.  Re- 
versed. 

R.  S.  Hendricks,  for  plaintiff  In  enor.  J.  O. 
Cole,  tar  defendants  In  enor. 

CLARK,  J.  This  Is  an  action  of  replevin 
brought  by  the  plaintiff  In  error  against  the  de- 
fendants In  error  to  recover  the  possession  of 
one  D.  M.  Osborne  &  Co.  binder,  of  tbe  alleged 
value  of  $150.  The  plaintiff  Is  a  corponiilfMi, 
and  alleges  in  Its  petition  that  it  has  a  special 
ownership  in  said  property,  and  Is  entitled  to 
the  Immediate  possession  thereof,  by  virtue  of 
two  chattel  mortgages,  copies  of  which  are 
thereto  attached  as  exhibits,  and  made  a  part 
thereof.  The  following  la  a  copy  of  one  of 
these  exhibits,  and  differs  from  tbe  other  only 
in  the  date  of  its  maturity:  "$50.00.  Bird 
City,  Kansas,  July  1st  18S9.  For  valve  re^ 
celved,  on  tbe  first  day  of  October,  ISM,  I  or 
we,  <a  either  of  us,  promise  to  pay  te  tbe  ecdec 
<tf  D,  M.  Oabome  ft  Co^  a  a»I9onlt^A  ovuh 
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Ixed  under  the  laws  of  the  state  of  New  Totlc, 
the  sum  of  flftr  dollars,  at  the  F.  &  M.  Bank, 
In  Bird  City,  with  Interest  at  eight  per  cent,  per 
ftunum  from  date  until  paid,  waiving  appraise- 
ment and  raluatlon.  The  express  condition 
of  the  sale  and  purchase  of  the  new  Osborne 
No.  S,695,  for  which  this  note  Is  given.  Is  such 
that  the  title,  ownership,  or  right  of  possession 
does  not  pass  from  the  said  D.  M.  Osborne 
&  Co.  until  this  note  and  interest,  and  all  other 
notes  given  for  same  purchase,  are  paid  In 
full;  that  the  said  machine  is  now  on  the  farm 
owned  or  leased  by  the  undersigned,  or  either 
of  them,  located  In  township  Rotate,  county  of 
Rawlins,  state  of  Kansas.  Said  D.  M,  Os- 
borne &  Co.  have  full  power  to  declare  this 
note  due,  and  take  possession  of  said  machine, 
at  any  time  they  may  deem  themselves  inse- 
cure, even  before  the  maturity  of  the  note, 
without  rescinding  the  contract  of  the  sale  tat 
which  the  same  was  given,  and  may  sell  the 
said  machine  at  private  sale  or  public  auction, 
as  they  may  deem  more  advantageous,  without 
any  notice  thereof  to  thp  parties  hereto;  the 
proceeds  of  said  sale,  after  deducting  all  ex- 
penses, to  be  applied  to  whatever  sum  may 
then  be  due  on  purchase  price  of  said  machine, 
and  I  hereby  agree  to  pay  the  deficiency.  If 
said  proceeds  shall  fall  to  satisfy  said  debt 
The  indorsers,  signers,  sureties,  and  guarantors 
severally  waive  presentm^t  for  payment,  pro- 
test and  notice  of  protest,  and  notice  of  nonpay- 
ment, of  this  note,  and  dlUgraice  In  bringing 
suit  against  any  party  to  this  note,  and  agree 
that  time  of  payment  may  be  extended  without 
notice  or  other  consent,  and  without  affecting 
their  liability.  Josiah  Connor.  Jrah.  Holmes." 
The  answer  was  a  general  denial.  The  rec- 
ord shows  that  upon  the  trial  the  defendants 
admitted  the  execution  of  these  notes  (which 
are  In  the  petition  denominated  "chattel  mort- 
gages"); that  the  value  of  the  propraty  In  con- 
troversy was  fl50;  that  due  demand  had  been 
made  for  the  possession,  and  delivery  thereof 
refused  W  the  defendants.  The  record  fur- 
ther shows  that  the  idahitiff  had,  a  short  time 
prior  to  the  commencement  of  this  action,  re- 
covered ft  personal  Judgment  against  the  de- 
fendants upon  these  notes  for  $118.50,  the 
amount  then  due  thereon.  The  findings  and 
Judgment  In  this  action  were  in  favor  of  the 
defendants.  A  motion  for  a  new  trial  was 
duly  filed  and  oTemiled,  and  these  proceedings 
In  error  were  accordingly  Instituted  by  the 
plaintiff  below. 

No  brief  has  been  filed  In  QOb  court  by  the 
defendants  In  error,  and  an  examination  of 
the  record  fails  to  disclose  upon  what  theory 
the  trial  court  held  that  the  plaintiff  was  not 
entitled  to  recover  possession  of  the  property 
la  controversy.  Counsel  for  plaintiff  In  error 
dalms  that  the  contention  of  the  defendants 
was  that  the  plalntift  could  not  recover  the  full 
amount  of  the  purchase  price  of  the  binder, 
and  at  the  same  time  insist  that  the  title  did 
■ot  pass  to  the  defendants;  that  they  could 
■at  treat  the  transaction  both  as  a  condltloDal 
■ad  M  aa  absoliite  Mle;  and  that  u  Uie  pUdn- 


tiff  had,  prior  to  the  commencement  of  this 
action,  recovered  a  personal  Judgment  against 
the  defendants  for  the  purchase  price  of  the 
binder,  It  had  by  that  act  ^ted  id  treat  the 
transaction  as  an  absolute  sale,  and  was  there- 
fore estopped  from  asserting  that  the  title 
thereto  had  not  passed  to  the  defendants,— and 
that.  In  support  of  such  contention,  reliance 
was  placed  upon  the  decision  of  oar  supreme 
court  In  Machine  Co.  v.  Lewis,  62  Kan. 
35  Pac.  12.  We  think,  however,  that  decision 
Is  not  applicable  to  the  facts  in  this  case. 
That  was  an  action  brought  to  recover  upon  a 
promissory  note  glvai  by  Lewis  for  a  binder. 
The  note  contained  a  stipulation  tbat  the  title 
should  not  pass  until  the  note  and  Interest 
were  paid  In  fuU.  After  the  execution  of  the 
note,  Lewis  mortgaged  the  binder  and  other 
property  of  the  machine  company.  The  su- 
preme court  held  that  the  stipulation  In  the 
note  reserving  the  title  In  the  company  evinced 
an  Intention  by  both  parties  to  treat  the  sale 
as  conditional,  rather  than  absolute,  and  that. 
If  nothing  more  appeared.  It  would  necessarily 
be  held  that  a  conditional  sale  was  Intended, 
and  that  the  ownership  of  the  property  bad 
never  passed  from  the  company,  but  when 
Lewis  mortgaged  tiae  machine  to  the  company 
he  assumed  to  have  title  to  It,  and  the  com- 
pany, In  applying  for  and  accepting  the  mort- 
gage, recognized  sudb  title,  and  that  under  such 
view  the  company  was  entitied  to  recover  aB 
that  remained  unpaid  upon  the  note,  after  al- 
lowing proper  credit  for  the  proceeds  of  the 
mortgaged  property.  While  the  clause  set  out 
In  the  notes,  with  reference  to  the  retention 
Ot  title,  the  ownership,  and  right  of  fiossesston 
of  the  property  In  the  payee  until  fuU  payment 
of  the  purchase  price  had  been  made,  would 
Indicate  that  a  conditional  sale  was  Intended, 
we  think  the  other  provisions  of  the  notes  evi- 
dence an  absolute  sale  of  the  binder,  with  a 
retention  of  the  tiUe  and  right  of  possessi^ 
only  1^  way  of  secnrlty  for  the  payment  of 
the  purchase  price,  and  that  the  agreement  for 
such  relation  was.  In  effect,  a  short  form  ot 
cliattel  mortgage.  Aa  will  be  seen,  It  was 
stipulated  that  If  the  payee  should  at  any 
time  deem  itself  Insecure,  even  before  the  date 
upon  which  the  notes  by  their  terms  matured, 
it  might  declare  the  notes  doe,  "without  re- 
sdndlng  the  contract  of  the  sale  for  whldi  the 
same  were  givea,"  and  sell  the  property,  and 
apply  the  proceeds  of  such  sale  "to  the  payment 
of  whatever  sum  may  then  be  due  on  purchase 
price  of  said  machine,"  and  the  makers  of  the 
notes  agreed  to  pay  the  deficiency  if  soch  pro- 
ceeds should  fall  to  aatlaCy  the  debt  'TUi 
glvhig  of  property  as  a  security  for  the  pay- 
ment of  a  debt  Is  the  veiy  essence  of  a  mort- 
gage, which  has  no  existence  In  the  case  of  a 
conditional  sale."  Heryford  v.  Davis,  102  0, 
S.  235;  Chicago  Ry.  Equipment  Co.  v.  Mer 
chants'  Bank,  136  U.  8.  268,  10  Sop.  Ct  9M 
Of  course.  It  has  been  shown  that  if  the  par- 
chase  price  had  been  paid  hi  tun  the  idalntlf 
would  not  have  been  entitled  to  the  powMrioi 
of  the  propeitj.   The  binder  harlnf  beca 
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pledged  aa  security  for  the  payment  of  the  pnr- 
ctaaae  price,  the  plaintiff,  upon  taking  poeses- 
■loii.  would  be  required  to  account  to  the  de- 
fendants for  the  value  thereof.  It  la  not,  In 
this  action,  <*iainiing  to  be  the  absolute  owner 
of  the  binder,  but  bases  its  r^ht  to  a  recovery 
upon  the  stipulation  set  out  In  the  notes,— that 
It  might  take  possession  of  the  machine,  and 
sell  It,  in  order  to  obtain  satisfaction  of  the  bal- 
ance due  upon  the  debt  Tbe  recovery  of  a 
perBonal  Jndcment  against  the  defendant  for 
the  purchase  price  did  not  amount  to  a  satis- 
Cactlom  of  the  debt,  nor  did  It  destroy  the  plain- 
tiff's lien  on  tbe  property,  which  it  held  by 
virtue  of  the  stipulation  contained  In  the  notes. 
Frost  Y.  Shaw,  3  Ohio  SL  270;  Arendale  v. 
Morgan,  5  Sneed,  716;  Thomason  r.  Lewis 
(Ala.)  15  Sontb.  830.  It  follows  from  what 
baa  been  aald  herein  that  the  Judgment  must 
be  reversed,  and  a  new  trial  awarded. 


BALDWIN  et  al.  v.  HILL  et  aL 
(Gonrt  of  Appeals  of  Kansas,  Northern  Depart- 
ment, E.  D.    Oct.  16,  1896.) 
OoaDRioXAL  Sals— Failubs  to  Kboobd— Bohjl 

I>^DB  FCEOBABBB. 

A  conditloiial  sale  of  a  piano  was  made  in 
the  state  of  Indiana  by  B.  to  A.  under  a  con- 
tract providing  that  the  title  thereto  shoold  be  re- 
tatned  by  B.  until  the  same  was  fully  paid  for. 
By  the  laws  of  Indiana  such  a  contract  was  le- 
gal and  valid,  and  no  record  thereof  was  re- 
quired in  order  to  protect  the  bolder.  Snbse- 
qamtly  the  pnrcbaser,  in  violation  of  the  terms 
of  the  contract,  and  without  the  knowledge  of 
the  seller,  removed  the  piano  to  tbie  state,  and 
sold  and  delivered  it  to  H.,  who  purchased  in 
good  faith,  without  notice  of  the  retention  of 
title  by  A.  Upon  diBcovery  by  B.  of  the  where- 
abouts of  the  piano,  this  action  was  commenced 
against. the  porchaser,  to  recover  its  pos- 
wssioQ.  Htid,  that  B.  was  entitled  to  recover, 
notwithstanding  BQch  contract  was  not  dei>osIt- 
cd  with  the  register  of  deeds  of  the  cottnty  in 
this  state  to  which  the  piano  was  wxonfffolly 
removed  hj  A. 
(SyllabnB  by  the  Court) 

Error  from  district  court.  Brown  county; 
J.  F.  Thomiwon,  Judge. 

Action  by  D.  H.  Baldwin  and  others 
against  Fred  T.  Hill  and  others.  Judgment 
tor  defendants.  Plaintiffs  bring  error.  Re- 
versed. 

Ryan  ft  Biuftles,  for  plalntlOto  In  error.  S. 
P.  Newlen  and  0.  W.  Jobnaon,  for  defend- 
ants In  error. 

OLARK,  J.  This  Is  an  action  to  recover 
the  possession  of  a  certain  piano.  The  find- 
ings and  jodgment  were  In  favor  of  the  de- 
fendants. The  material  facts  connected 
with  the  transaction  out  of  which  this  con- 
troversy arose,  as  disclosed  by  tbe  record,  are 
aa  follows:  April  19,  1890,  the  plaintiffs  sold 
and  delivered  to  one  J.  B.  Albaugh,  at  New 
Albany,  Ind.,  the  piano  in  controversy,  dd- 
der  a  conditional  sale  whereby  the  plain- 
tSttB  retained  the  title  until  the  porchaae 
price  tlierefor  should  be  fully  paid.  Some 
time  thereafter,  and  prior  to  October  10th  of 


that  year,  AJbangh,  without  the  knowledge 
or  consent  of  tbe  plalntlfFs,  left  the  state  of 
Indiana,  taking  tbe  piano  with  him,  and  lo- 
cated at  the  dty  of  Hiawatha,  in  this  state, 
where,  on  November  2d  thereafter,  he  sold 
it  to  the  defendant  Fred  T.  Hill  for  the 
sum  of  $200,  the  latter  paying  $100  In  cash 
and  ^vlng  Albaugh  his  note  for  $100,  pay- 
able six  mouths  thereafter.  The  plaintiffs 
were  Ignorant  of  the  fact  that  Albaugh  had 
removed  from  the  state  of  Indiana  until 
after  he  had  sold  the  piano  to  Hill,  and  they 
had  no  knowledge  that  the  piano  had  been 
moved  to  Kansas  until  July  27,  1891.  At 
the  time  of  the  sale  to  Hill  there  was  due 
from  Albaugh  to  tbe  plaintiffs  on  the  con- 
tract of  purchase  about  $250,  all  of  which 
remained  unpaid  on  September  18,  1S91,  tbe 
date  of  the  commencement  of  this  action. 
Under  the  laws  of  the  state  of  Indiana  a 
conditional  sale  of  personal  property  where- 
in title  is  retained  by  the  seller  is  valid,  not 
only  between  the  parties  thereto,  but  as  to 
Innocent  purchasers  as  well;  and  the  laws 
of  that  state  at  the  time  this  contract  was 
made  did  not  require  that  the  contract  it- 
self, or  a  copy  thereof,  should  be  recorded  In 
any  of  the  public  offices  of  that  state;  and 
such  continued  to  be  the  law  of  Indiana  up 
to  the  date  of  the  commencement  of  this  ac- 
tion. The  defense  Interposed  by  Fred  T. 
Hill  was  that,  as  neither  the  contract  nor  a 
copy  thereof  was  deposited  in  the  office  of 
the  register  of  deeds  In  and  for  Brown  coun- 
ty, Kan.,  after  the  removal  of  the  property 
to  that  county,  and  as  be  purchased  the 
property  tn  good  faith,  without  knowledge 
of  plaintiffs'  claim,  that  he  acquired  a  good 
title  thereto.  Chapter  255  of  the  Laws  of 
1889  Is  relied  upon  as  sustaining  those  views. 
Section  1  of  that  act  reads  as  follows:  "Any 
and  all  lostrnments  in  writing  or  promissory 
notes  now  in  existence  or  hereafter  executed 
under  tbe  conditional  sale  of  personal  prop- 
erty, and  that  retains  the  title  to  the  same 
In  the  vendor  until  the  purchase  price  Is 
paid  In  full,  shall  be  void  as  against  any 
such  purchasers  or  the  creditors  of  the  rea- 
dee,  unless  the  original  instrament  or  a 
true  copy  thereof  shall  have  been  deposited 
in  the  office  of  the  register  of  deeds  In  and 
for  the  county  wherein  the  property  shall  be 
kept  and  when  so  deposited,  shall  be  sub- 
ject to  the  law  applicable  to  the  filing  of 
chattel  mortgages,  and  any  conditional  ver- 
bal sale  of  personal  property  reserving  to 
the  vendor  any  title  in  tbe  property  sold, 
shall  be  void  as  to  creditors  and  Innocent 
purchasers  for  value."  It  Is  contended  by 
the  plaintiffs  In  error  that  tbla  law  does  not 
apply  to  a  contract  entered  into,  and  to  be 
wholly  performed.  In  another  state,  and 
which  relates  to  property  which  at  the  date 
of  the  contract  is  located  In  such  other  state; 
and  that,  even  though  It  should  be  held  to 
apply  to  such  a  contract  It  should  not  be 
held  to  apply  in  this  particular  case.  As  tbe 
plaintiffs  had  no  notice,  until  after  Hill  pur- 
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chased  the  piano  fron  Albugb,  tbat  the 
property  bai  beea  remored  to  KmiBaii.  and 
Oat,  as  tbe  object  in  Tlew  of  such  itatate 
waa  to  fflra  notice  to  credltcnn  or  persons 
contemplating  a  pnrcbase  of  the  property 
that  the  one  In  poeeesBlon  was  not  in  fact 
ttae  owner*  as  this  sale  from  Albaugb  to  Hill 
was  made  prior  to  the  date  tbat  the  plain- 
tiffs first  learned  tbat  the  piano  was  in 
Kansas,  a  autneqiient  deposlttng  of  the  eon- 
tract  with  the  raster  of  deeds  would  have 
been  no  protection  to  Hilt,  and  that  for 
this  reason  the  plaintiffs  were  exctued  from 
complying  with  the  terms  of  that  statute. 
The  contention  of  the  plaintiffs  in  error  must 
be  sosteined.  The  laws  of  a  particular  state 
bave  no  extraterritorial  force.  This  orlRlnal 
contract  of  sale  was  entered  into  in  Indiana 
between  the  i^intlffs  In  error  and  Albaugh. 
Under  this  contract  the  title  to  tbe  piano  re- 
mained in  Baldwin  &  Oo.  until  fnll  payment 
of  the  purchase  price  thereof.  The  iHr<verty 
which  was  the  subject  of  tbe  contract  was 
at  tbat  time  in  Indiana,  and  was  to  remain 
there  until  paid  for  in  full,  unless  written 
consent  tor  Its  removal  should  be  Blven  by 
Baldwin  &  Co.  Tbe  notes  erldendng  the  pur- 
chase price  were  made  payaUe  at  the  First 
National  Bank  of  New  Albany,  Ind.  Un- 
der the  laws  of  Indiana,  until  tbe  purcbase 
price  was  fully  paid,  Albany  bad  no  valid 
title  to  the  piano  which  he  could  convey. 
Without  tbe  knowle^  or  consent  of  the 
owners  of  the  property,  be  removed  It  to 
Kansas,  and,  btfore  ttaey  learned  vt  such  re- 
moval, be  sold  it  to  Hill.  Obapter  255  of  tbe 
Laws  of  UHB  has  no  application  to  sudi  a 
state  (MC  flftcta  u  is  imeented  by  this  rec- 
ord. Baldwin  ft  Co.  would  not  be  required 
to  file  either  the  original  contract  or  a 
copy  thereof  with  tbe  register  of  deeds  of 
Brown  coun^  at  a  time  when  tbey  had  no 
knowledge  «  informathm  that  Albaugh  had 
removed  the  property  to  Kansas,  nw  would 
tbey  be  required,  in  order  to  protect  their 
rlgbte  as  against  a  purchaser  teom  Albaugh, 
to  file  the  same  Immediately  after  learning 
tbat  tbe  property  had  been  so  removed,  if 
priur  to  such  time  U  had  been  sold  to  one 
who  had  no  notice  of  their  claim  of  owner- 
■hip.  We  think  that  under  tbe  facto  as  dls- 
doeed  by  the  record  the  title  to  this  piano 
was  no  more  affected  1^  the  attempted  sale 
to  Hill  than  would  have  resulted  bad  AU 
baugh's  tltie  thereto  been  based  wholly  up- 
on a  felcmloua  poasesslon  of  tbe  property. 
Tbe  court  erred  In  directing  a  verdict  in 
fiivor  of  the  defendanto,  and  tbe  judgment 
will  be  reversed,  and  the  canae  remanded 
for  a  new  trlaL  All  the  judges  concurring. 


MALBUN  T.  GROW  et  oL 

(Svsmne  Court  of  WashlngttHL    SepL  80, 
189a) 

MowiwAoas— RaoosD— lifpsx— BprwoiiyoT. 
ne  Index  of  ■  mortsrage  giving  the  name 
•C  tte  mortgagor  and  mortgagee,  togethtt  with 


a  dMcripthm  of  the  land,  hut  defKtive  for  fail- 
nre  to  boow  whether  the  fijcnres  of  the  rfescrip- 
ti<Ki  refer  to  spctloo  and  towodbip.  or  block  and 
lot,  it  yet  snffidpnt  to  rrader  the  record  oon- 
Btnictive  notice  to  mbaequent  pordiaana. 

Appeal  trom  aajierlor  court,  Walla  Walla 
connty;  William  H.  Upton.  Judiee. 

Action  3obn  0.  Malbon  against  Jamea  A. 
Grow  and  ollieriL  Tliere  waa  a  Judgmoit  tor 
pbilntlff,  and  tbe  First  Nattoual  Bank  of  Col- 
fax, defendant,  aK>eals,  Affirmed. 

Kugene  K.  Hanna.  Thos.  H.  Brents,  and 
WelllDfrton  Clat^,  for  appellant  Geo.  T. 
Tbompaon,  for  respondent 

DUNBAR,  J.  Respondent  Malbon.  bron^t 
this  suit  to  foreclose  a  mortgage  executed  by 
Grow  and  wlI6  to  him  In  18U1.  on  real  estate 
In  Walla  Walla  county,  making  Roeera.  Buff 
and  wife,  and  the  First  Natlonai  Bank  of  Col- 
fax parties  to  tbe  action,  by  reason  of  thrir 
dalmlng  some  Interest  In  the  same.  Aft^  the 
execution  and  filing  of  tbe  mortfiaj^e  from  Grow 
to  Malbon,  appellant  and  defendant  Koepis  ob- 
tained mort^ges  to  the  same  land,  and  had 
tbe  same  placed  cS  record  in  Walla  Walla  ooon- 
t7.  Ii  Ib  admitted  that  tbe  respondmt'a  mort- 
gage bad  been  transcribed  in  the  propa  puMc 
record  before  tbe  execution  of  appellant's  mort- 
gage; tNit  it  la  claimed  by  appellant  tbat  tbe 
respondent's  mortgage  bad  not  beoi  indexed 
as  required  law.  In  order  to  eonatitute  the 
record  of  It  conatructive  notice  to  tbe  appellant 
of  its  existence:  Tbe  Index,  so  Car  aa  tbe  de- 
scription of  tbe  land  la  oonoemed,  waa  aa  fol- 
lows: 


Dawripttoa. 

8«o. 

hot. 

Twp. 
Stock. 

Land. 

at. 

r 

as 

Appellant  and  defendant  Rogers  anawoed. 
setting  up  tbe  exenitlon  and  recording  of  tbdr 
mortgages,  pleading  the  lark  of  ctmstructlve 
notice  of  respondent's  mortgage  by  neaaon  of 
tbe  want  of  a  proper  faidex  to  the  sauie^  and 
asking  that  their  niortemes  be  declared  a  Otat 
lien  on  tbe  land.  Tbe  court  found  ^1  tbe  law 
bad  been  eomi^led  with  so.far  as  tbe  Index  was 
ccmceraed.  and  tbat  tbe  appellant  and  defend- 
ant Rogers  were  not  Innocent  purchaseia.  and 
gave  judgment  of  foreclosure,  deeraelng  t«- 
apondent'a  mortgage  to  be  a  first  \iea  upon  the 
land. 

It  la  admitted  tbat  tbe  Index  contolned  tbe 
name  of  tbe  mortgagor  and  mortgaMee^  md 
the  contention  of  tbe  i^ipdlant  Is  Oiat  under 
the  rule  announced  by  this  court  In  HItcbie  v. 
Grfffltfas.  1  Wash.  St  429,  25  Pac.  Sil,  ttae 
mortgage  of  tbe  appelant  sbouk)  have  been 
decreed  to  have  taken  prefmaice  aver  reipond- 
ent'a  mortgage,  and  been  dedared  a  4rst  Ikn. 
We  do  aox  think  this  cont«ition  can  be  sdb- 
tained.  It  Is  true  that  In  the  case  above  ie> 
femd  to.  It  was  held  tbat  tbe  deposit  of  a  deed 
tor  reoCHd  in  tbe  oflBoe  of  the  couMy  auditor 
does  not  <venite  as  oonaimctlve  nodes  to  iba 
public.   In  that  case  the  daod  bad  ant  keaa 
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indexed  at  all,  and  the  oonrt  was  at  the  opln- 
kn  that,  wbere  one  of  two  taunoeat  peraooB 
must  suffer  a  hardahip,  tbe  misfortune  must 
rest  00  the  person  In  wboae  business  and  under 
whose  control  It  happened,  and  who  had  It  in 
his  power  to  avert  It  AK>lylng  the  same  rule 
to  this  ease,  the  misfortune,  if  any,  should  rest 
upon  the  appellant,  for  there  was  BufAclent  In 
the  index  to  put  It  upon  notice,  and  to  place  It 
wlthla  Its  power  to  avert  the  misfortune  b;  a 
owie  careful  examination  of  the  record.  It  Is 
true  that  tbls  description  Is  not  technically  cor- 
rect There  is  really  nothing;  to  Indicate  wheth- 
er the  figures  "35"  refer  to  section  or  lot,  or 
wbetber  the  figure  "7"  refers  to  township  or 
VUxA;  It  might  ref^  to.  either.  But,  If  one 
desired  to  purchase  lot  35  In  bto<^  7,  he  would 
find  Uw  desertpdon  ot  tiiat  lot  and  block  hi  this 
lDd«;  or,  tf  be  desired  to  purchase  section  35 
In  township  7,  he  would  also  find  the  descrlp- 
tkm  In  this  Index,— anfflclent  to  cause  a  rea- 
sonable man  to  examine  the  record,  and  ascer- 
tain whether  the  figures  In  the  Index  referred 
to  a  lot  or  a  seetton.  a  township  or  block.  In 
Ritchie  T.  Orlflltlis,  supra,  the  court  cited  Jones 
on  Mortgages,  where  that  author  says:  "Beg- 
btry  laws  are  Intended  to  fumlah  the  best  and 
most  euUy  accessible  evidence  of  the  title  to 
real  estate,  to  the  end  that  those  designing  to 
purchase  may  be  fully  Informed  of  instruments 
«f  prior  data  affecting  the  subject  of  their  con- 
templated purchase,  and  also  that,  having  avail- 
ed tfaemsdves  of  this  means  of  knowledge,  they 
may  rest  there,  and  purchase  In  abst^e  ae- 
enrfty;  provided  tbey  do  so  without  knowledge, 
*  Information,  or  such  suggestion  from  other  fiicts 
is  would  be  gross  negligence  to  Ignore,  of  some 
■ntecedeot  conveyance  or  equitable  claim." 
Certainly,  we  think  that  the  Index  In  this  case 
famished  Information,  or,  at  least,  a  suggestion, 
of  the  Cut  of  the  record  at  the  mortgage,  which 
the  appellant  could  not  Ignore  without  the 
grosPGst  kind  of  n^igence.  If  It  should  be 
coostnied  to  be  township  and  section,  then  the 
Inde^  of  the  sale  at  the  whole  ot  section  35  to 
township  7  must  be  construed  to  give  notice  of 
the  same  or  any  pnilon  of  such  section  or  town- 
Alp,  andar  the  rule  that  the  greater  includes 
the  1MB.  In  Barney  t.  Little,  IK  Iowa,  527, 
which  vras  dted  aKwovlngly  by  the  court  In 
Ritchie  V.  Orlfflths,  supra,  the  court  said: 
"WhDe  the  Index,  which  serves  so  to  speak  as 
a  finger-board  to  direct  Oie  inquirer,  must  not 
mislead  bim  by  giving  a  totally  wrong  descrtp- 
tton  of  lands,  yet  It  Is  not  necessarily  and  es- 
sentlally  a  prereqidfilte  to  a  valid  r^stratlon 
Oat  the  Index  Rfaoold  contain  a  description  of 
the  lands  conrcgvd.  It  is  sufficient  if  It  points 
to  Hie  record  with  reasonable  certototy.  If 
tb»  gntAoaf  and  grantees'  names  are  given  In 
ttie  Index,  with  the  book  and  page  where  the 
tnstrament  Is  lecorded,  and  If  the  Instnunent  la 
there  really  recorded,  we  believe  that  this,  so 
tar  as  the  object  of  the  recording  act  is  con- 
ttmed.  Is  a  sobstantlal,  tbouf^  It  may  not  be  la 
an  reqwcta,  as  to  the  Index  book,  a  literal,  eom- 
VUamn  wtth  the  law."  The  case  at  bar  goes 
beyond  thla,  so  far  as  ttaa  requisites  sf  ttas  !» 


dex  are  concerned,  for  here  we  have  not  only 
the  names  of  the  grantor  and  the  grantee,  and 
the  baok  In  which  the  Inatrumextt  is  recorded, 
but  we  alw  have  a  dascriptlon,  tboagh  knper- 
fect  of  the  land  Itself,  sufficient  to  challenge 
the  attention  of  the  searcher  of  the  record;  and 
one  who  purchases  after  such  challenge  Is  not 
an  Innoooit  Incumbrancer  or  purchaser  without 
notice,  for,  even  though  the  constructive  notice 
was  not  tetdmlcally  given,  certainly  the  record 
furnished  a  sufficient  notice^  to  fact,  to  place 
the  subsequent  purchaser  upon  Us  Inquliy.  We 
are  satisfied  with  the  rule  announced  In  Ritchie 
V.  Orlfflths,  bnt  we  do  'not  thtok  It  should  bs 
extended.  Hie  judgment  will  timeCore  be  af- 
firmed. 

fiCOTT  and  GORDON.  33^  eoncub 


STATB  «z  rel.  MGOLB  v.  KIREWOOD. 

(Sonnmt  Court  of  Wafihington.    Bept.  SO, 

189a) 

Quo  VTARBAitTo  — Wbsn  Libs— Rbhovu.  num 
CiTT  OpriOE— Revibw  op  Frocbboinos. 

1.  The  proper  remedy  of  one  removpd  from  a 
dty  oflSce  by  the  mayor  la  by  que  warranto  pro- 
ceedings against  the  Incnmbpot  appointed  as  his 
successor,  aod  in  such  oroceedings  the  court 
may  inquire  Into  the  aumciency  of  the  cbargeB 
and  findings  upon  which  the  removal  was  made. 
Btate  V.  Van  IStockUn,  Sit  Pae.  40B,  8  Wash. 
667,  followed. 

2.  After  a  city  officer  has  gone  to  trial  upon 
charges  preferred  agalnut  htm  by  the  miiyor, 
without  objw^ion  to  their  anfficiency,  and  the 
lasnea  have  been  fmud  against  him.  resnltiof 
Id  his  removal  from  otfice,  he  cannot,  by  quo 
warranto  proceedings,  raise  the  objection  that 
the  diarges  were  not  suffident^  specific. 

Appeal  from  superior  court.  King  county; 
B.  Osborn,  Judge. 

rroceeding  by  quo  warranto  on  relation  ol 
John  O.  Nlf^gle  against  WlUIam  W.  Kirk- 
wood.  Judgment  Cor  relator,  and  respondent 
appeals.  Reversed. 

W.  T.  Scott  and  Frank  A.  Steele,  for  ap- 
pellant. 

DUNBAR.  J.  The  respondent  waa  removed 
from  the  office  of  police  commissioner  by  the 
mayor  of  the  city  of  Seattle,  and  appellant 
Klrkwood  was  appointed  to  fill  the  vacancy 
caused  by  the  removaL  Subsequently  the  re- 
spondent, aa  relatOT,  commenced  an  action  by 
Information  in  the  nature  of  a  quo  warranto 
against  the  appellant  to  oust  him  from  the 
office  and  reinstate  himself.  The  court  re- 
fused to  bear  evldrace  to  Impeach  the  find- 
toga  of  the  mayor,  took  the  case  from  the 
jury,  and  found  for  the  relator  on  the  plead- 
ings, upgn  the  ground  that  the  charges  and 
findings  were  Insufficient  to  support  the  re- 
moval of  the  relator.  The  appellant  answered 
the  Information,  denied  the  totruslon  and 
ouster,  and  alleged  afflrmatlvely  the  procedure 
by  which  tbe  respondent  was  removed  from 
office  and  the  appototment  of  the  appellant  to 
fill  tbs  vacancy. 

The  first  proposition  argued  by  tbs  appcV 
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lant  IB  that  the  court  hsd  no  jmtoUcUcm  to 
determine  the  BnfBctency  of  the  chai^  or 
flndlDgs,  or  to.lnqtUre  Into  the  materlaUtr  of 
the  gnrandB  tm  reBpoiident*B  removal,  opMi 
Informatim  In  the  nature  of  a  quo  warranto, 
because  It  is  a  collateral  attach  niNm  the  Judg- 
ment of  a  tribunal  Invested  by  lav  with  ex- 
clusive original  Jurisdiction  to  hear  and  de- 
termine that  particular  matter.  The  appel- 
lant admits  that  his  objection  falls  under  the 
ban  of  the  decision  of  this  court  in  State  v. 
Van  Brocfclln,  8  Wash.  S67.  86  Pac.  496,  but 
Tl^Tously  attacks  th,e  grounds  of  that  deci- 
sion. We  have  re-examined  that  case.  '  It 
was  presented  by  able  cotuuel,  anA  carefully 
considered  by  tbe  court;  and,  without  again 
entering  Into  a  discussion  of  tbe  queetlons  In- 
volved, we  are  satisfied  with  the  dedalon 
therein  rendered,  and  the  rule  announced  that 
the  pnH>er  remedy  of  the  relator  was  by  quo 
warranto  Instead  of  certiorari. 

The  second  contention  of  appelant,  how- 
ever, vte.  that  the  charges  were  sufficient  to 
support  the  ranoval  of  r^tor,  we  think  must 
be  sustained.  These  charges  may  have  been 
somewhat  Indefinite,  but  no  motion  was  made 
to  make  them  more  definite  or  certain.  No 
objection  was  made  to  them  In  any  way.  The 
appellant  went  to  trial  upon  tbe  complaint  as 
It  was,  and  the  Issnes  were  found  against 
him,  and  we  think  it  Is  too  late  for  him  now 
to  raise  the  objection  that  the  complaint  was 
indefinite,  or  not  specific  We  think  that 
there  Is  sufficient  in  the  charges  preferred 
the  mayor  and  the  findings  made  to  sus- 
tain the  verdict  It  is  charged  that  the  re- 
lator was  Interested  and  part  owner  In  cer- 
tain buildings  which  were  occupied  for  Im- 
moral purposes;  that  their  only  ralne  arose 
from  such  occapatloo;  that  under  the  direction 
of  the  mayor  of  the  city  the  police,  In  the  en- 
forcement of  the  taw  against  such  immoral 
practices,  were  proceeding  to  abate  the  nol- 
saace  by  driving  out  these  objectionable  oc- 
cupants; that  the  relator  from  time  to  time 
attempted  to  Interfere  with  and  change  tbe 
administration  of  the  police  department  as  to 
the  aforesaid  matter,  and  sougbt  to  Influence 
tbe  chief  of  police  to  permit  tbe  occopatlon  of 
these  premises  for  these  practices,  and  to 
cease  interference  with  the  practices  carried 
on  there;  that  he  attempted  to  remove  the 
chief  of  police,  for  the  reason  that  he  had 
been  unable  to  Influence  the  chief  to  permit 
such  practices;  and  many  other  charges  of 
like  character.  The  complaint  Is  too  long  for 
review  at  length,  and,  as  we  have  before  said, 
is  somewhat  discursive  and  Indefinite;  but  we 
think  sufficient  can  be  gathered  from  tbe  com- 
plaint to  place  the  relator  upon  trial  tor  acta 
which  were  loconsistent  with  tbe  duties  of  a 
public  officer.  For  this  reason  the  Judgment 
will  be  reversed,  and  the  cause  remanded, 
with  Instmctiona  to  proceed  In  acowdance 
with  this  opinion. 

HOTT,  a  3^  and  800TT  and  GORDON, 
JJ.,  emeor. 


HANSEN  et  al»  Dike  Comers,  v.  HAUHBB. 
Ctamtj  Auditor. 

(Supreme  Court  of  Washfaii.'ton.    Sept  30^ 
1806.) 

OoxsTmrrioiru.  Lav— E8t&busbi>b!it  or  Dia- 

lae  DiSTRIOTS— SpBOIAt  ASBSSSICBITTS — COXDSM- 

HknOlt  PEtOOBSDINas— COHPENBATlOa  VO  Ows- 

Bs— What  is  a  Fcblio  Pdbposb. 

1.  Const  art  7,  i  9,  aathoridnc  the  Ipgisli- 
tore  to  vest  tbe  "corporate  anthOTitles  of  otie^ 
towns  and  villBges  with  power  to  make  loesl 
improvements  special  aSBessment,  or  by  qpe- 
dal  taxation  of  property  benefited,"  does  Dot,  bj 
Implication,  piobiblt  the  granting  of  such  power 
to  other  conmratioas,  so  as  to  mvalidate  Laws 
1886.  p.  804,  authoriuQg  a  portion  of  a  coontr 
to  form  a  diking  district  ana  to  estoblish  a  sys- 
tem of  dikes  b;  special  assessment  on  the  prop- 
erty benefited. 

2.  The  second  clause  of  Const  art  7,  §9.  pro- 
viding that,  "for  all  corporate  puriKmeB,  ail  hop 
nicipal  corporations  may  be  vested  with  autbn^ 
Ity  to  assets  and  collect  taxes,"  which  shall  be 
noiform  In  respect  to  persons  and  property  with- 
in the  Jurisdiction  of  the  body  levying  the  same, 
refers  to  general  corporate  purposes  affecting  til 
the  Deo|^,  but  does  not  prohibit  the  levying  of  is- 
sessments  on  property  benefited  tot  the  pnipose 
ot  constmcting  an  improvement  which  may  ben- 
efit a  portion  of  the  corporation  only. 

3.  Laws  1895,  p.  304,  authorising  a  portion  ot 
a  county  to  form  a  diking  district  and  .to  take 
land  for  the  purpose  of  boiiding  a  system  ot 
dikes,  levying  a  special  assessment  therefor  oa 
the  property  benefited,  does  not  violate  Const, 
art  1,  S  16.  prohibiting  the  taking  of  private 
property  witbont  fall  compensation  theretor  be- 
ing first  made  In  money,  or  ascertained  aod  ^id 
into  court  for  the  owner;  since  all  the  prelim- 
inaries, including  condemnation  nroGeedincs  to 
ascertain  the  cost  of  the  work  a  basia  for 
the  assessment),  can  be  completed  before  It  is 
necessary  to  toko  the  land,  and  the  decree  of 
condemnation  can  provide  for  payment  before 
the  owner  Is  dispossrased,  and  for  a  forfeiture 
of  the  right  if  not  made  within  a  leaaonable 
time. 

4.  Laws  1896,  p.  304,  authorising  a  portion  of 
a  county  to  form  a  dilring  district  and  to  take 
private  property  for  the  purpose  of  establishing 
a  system  of  dikes,  Is  not  Invalid,  as  pmnittins 
private  ivoperty  to  be  taken  for  other  than  s 
public  nse. 

5.  Laws  189b,  p.  804,  authoriring  a  portlmi  of 
a  county  to  form  a  diking  district  and  to  takt 

Srivate  property  for  the  pnrpose  of  estoblishing 
ikes,  is  not  unconstitutional,  as  granting  pow- 
er to  take  private  property  without  dne  procesi 
of  law,  merely  becanse  it  ^)es  not  provide  for 
personal  service  cf  tbe  notice  of  the  petition  to 
organize  the  district  on  evny  person  redding 
therein. 
Hoyt,  0.  J.,  dissenting. 

Appeal  from  mpetiar  oonr^  ttagit  ooonty; 
Henry  McBride,  Judge. 

Application  by  (X  C  Hansen  and  anotlier,  ai 
dike  commlsBlODerB  of  diking  fflBtrlct  No.  S,  at 
Skas^t  comity,  for  a  writ  ot  mandamos  to 
compel  Hiram  BRomet,  aa  ooontr  auditor  of 
said  county,  to  file  aoA  btHex  a  notice  oi  Ub 
pendois  hi  an  actkm  In  which  petltkmen  were 
plalntUCs,  and  J.  H.  AUsa  and  otheia  were  de- 
fendantB,  whteh  action  was  tsongtat  for  tbe 
purpose  at  condemning  a  right  of  way,  and 
estaUlBhlng  a  ayi^m  of  dlkea  Id  said  district. 
From  an  ordv  granting  fbe  writ,  defendant 
appeals.  Affirmed. 

Oeoive  A.  Jolnw.  for  ^iipdlant  MOUra  A 
Btonser,  for  respondoitB. 
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SCOTT,  J.  This  caae  iDTcdves  the  const! tn- 
rionality  of  th«  act  providing  fDr  the  estab- 
lishment of  diking  districts  (Laws  1896.  p. 
301).  a  The  lower  court  sustained  the  act,  and 
tills  appeal  was  taken. 

It  is  first  contended  that  the  act  Is  In  Tlola^ 
tton  of  section  0  of  artlde  7  of  the  constitu- 
tion, which  reads  as  follows:  "The  legisla- 
ture may  Test  tbe  corporate  authorities  of 
cities,  towns,  and  vlUagee  with  power  to 
make  local  Improrements  by  special  assess- 
ment, or  by  special  taxation  of  property  bene- 
fited. For  all  corporate  purposes,  all  munic- 
ipal corporations  m%i  be  Tested  with  author- 
ity to  assess  and  collect  taxes,  and  such 
taxes  shall  be  uniform  in  request  to  persons 
and  property  within  tbe  Jurisdiction  of  the 
body  leTylng  the  same."  It  is  urged  with 
mnch  fmroe  that,  as  tbe  constitution  authorises 
tbe  l^slatnre  to  vest  the  corporate  authorities 
of  cities,  towns,  and  villages  with  power  to 
make  local  Improvements  by  special  assess- 
ment or  taxation  of  property  benefited,  it.  In 
effect,  prohibits  tbe  granting  of  such  power 
to  any  oQier  corporation.  As  the  effect  of 
sustaining  this  contention  would  be  to  pro- 
blbtt  all  similar  legislation,  and  to  prevoit  the 
constmctton  of  such  improvements  by  aasess- 
meuts  npoQ  the  property  benefited,  except  In 
cities,  towns,  and  villages,  withoot  an  amend- 
ment to  the  constltaMon,  It  will  be  seen  that 
tbe  question  presented  Is  a  most  Important 
one.  Counsel  have  called  oar  attention  to 
two  decisions  constraing  somewhat  shnllar 
coDstitntional  proTlsions  in  other  states.  One 
of  these  Is  Updike  t.  Wright,  81  111.  49,  where 
it  was  held  that  such  a  provision  in  relation  to 
cities,  towns,  and  villages  prohibited  the 
granting  aoch  power  to  any  other  corporation. 
The  other  case  Is  that  of  State  v.  Board  of 
('om'rs  of  Dodge  Oo..  8  Neb.  124,  where  the 
sDpreme  court  of  Nebraska  took  the  contrary 
view,  and  held  that  such  a  provision  only  pre- 
scribed the  rule  of  apportionment  of  such  spe- 
cial taxes,  and  did  not  prohibit  the  legislature 
from  conferring  power  to  make  local  Improve- 
ments, by  special  assessment  or  taxation  up- 
on property  benefited,  upon  other  municipal 
corporations.  In  both  of  these  constitutions 
tbe  second  clause  of  tbe  provision  reads  "for 
an  other  corporate  purposes,"  Instead  of  "for 
all  corporate  purposes,"  as  ours  reads;  and 
tbe  clause  could  not  be  construed  here  as  pro- 
Tiding  a  rule  of  apportionment  In  constructing 
such  improvements  merely,  for  we  have  held 
tbat  cities,  etc,  conid  construct  th^,  and  pay 
therefor  by  a  general  tax,  and  it  would  seem 
that  the  first  clause  of  the  provision  would  be 
deprived  of  any  force  If  It  has  not  a  pro- 
hibitive one  aa  to  the  exercise  of  the  power 
hy  otber  corporations.  Several  cases  upon 
which  this  provision  would  have  a  direct  bear- 
kag  have  heretofore  been  decided  by  this  court, 

>  Act  1SD5,  c.  117,  authorises  a  portion  of  a 
eoaoty  to  orgaoiEe  Into  a  diking  district,  to  es- 
tablisb  a  system  of  dikes  by  special  assessment 
on  tbe  vn^erlj  benefited,  and  to  take  land  tat 
radii  iwrpose  by  condemnation  proceedings. 


but  In  none  of  them  was  It  called  to  our  atten- 
tion. These  cases  are  Board  v.  Peterson,  4 
Wash.  147,  26  Pac.  985,  where  the  court  held 
that  an  Irrigation  district,  formed  under  the 
act  there  in  question,  was  not  a  municipal  cor- 
poration, within  the  meaning  of  section  6  of 
artide  8  of  the  constitution;  Seanor  v.  Board, 
13  Wash.  48,  42  Pac.  552,  where,  in  consider- 
ing the  act  relating  to  an  Improved  system  of 
roads,  etc.,  the  court  also  held  that  an  assess- 
ment levied  upon  tbe  property  benefited  was 
not  a  tax,  within  the  meaning  of  section  12  of 
article  11  of  the  constitution;  and  Cass  v. 
Dicks  (Wash.)  44  Pac.  113,  which  was  an  In- 
Jtmction  suit  to  restrain  the  building  of  a  dike 
tmder  the  present  law.  Legislation  Involving 
the  same  principle  was  sustained  In  the  two 
former  cases,  and  the  constitutionality  of  this 
act  was  not  questioned  In  the  decision  of  the 
last  case.  It  will  thus  be  seen  tbat  this  case 
comes  to  us  complicated  by  those  decisions, 
for.  If  said  provision  Is  held  to  prohibit  legis- 
lation of  the  kind  involved  here,  a  different  d^ 
dslon  should  have  been  rendered  In  each  <k 
those  cases.  While  the  effect  of  holding  that 
it  la  not  a  prohibition  may  be  to  give  little  or 
no  effect  to  the  first  clause  In  tbe  provision, 
and  while  the  genual  rule  Is  that  a  constitu- 
tion should  be  interpreted,  If  possible,  to  give 
effect  to  all  parts  of  It,  yet  considering  the 
fact  that  this  provision  In  onr  constitution  is 
more  like  the  one  In  the  Nebraska  constitution 
than  any  other  to  which  our  attention  has 
been  called,  and  that,  at  the  time  our  consti- 
tution was  adopted,  tbe  supreme  court  of  Ne- 
braska had  construed  the  same  in  tbe  case 
cited,  and,  furthermore,  in  view  of  the  possi- 
ble effect  upon  prior  l^slation  and  construct- 
ed. Improvements  above  mentioned,  we  are 
somewhat  compelled  to  the  conclusion  that  It 
should  not  at  this  time  be  held  to  be  a  pro- 
hibition; and  especially  as  we  doubt  whether 
the  strictness  of  the  rule  of  construction,  as 
applied  to  constitutions,  rather  than  acts  of 
the  legislature,  so  as  to  give  full  effect  to 
every  expressed  part  of  It,  should  obtain  In  as 
great  a  degree  at  this  time  as  formerly,  ow- 
ing to  the  modem  tendency  to  legislate  In  con- 
stitutions, as  the  real  spirit  and  Intent  of  it 
might  thereby  be  defeated. 

Tbe  respondent  practically  concedes  that  the 
provision  In  question  would  amount  to  a  pro- 
hibition on  the  legislature  to  confer  like  pow- 
ers upon  otber  municipal  corporations  than  cit- 
ies, towns,  and  villages,  and  that  it  would 
apply  to  counties,  they  being  municipal  corpora- 
tions under  our  constitution.  But  it  Is  con- 
tended  that  under  the  holdhig  of  this  court  in 
Board  v.  Peterson,  supra,  a  corporation  of  this 
kind  would  not  be  a  mimiclpal  corporation. 
But  we  regard  that  question,  for  the  purposes 
of  this  case,  as  imlmportant,  for  we  would  not 
be  dispcoed  to  construe  the  provision  as  pre- 
venting tbe  legislature  from  conferring,  upon 
the  corpoiate  authorities  of  the  county,  dlmi- 
lar  powers,  and  at  the  same  time  hold  that  the 
legislature  might  carve  a  district  out  (tf  a  por- 
tion of  ■  county,  and  create  another  set  of  oC- 
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fleers  with  authority  to  wmih-Bet  rack  tm- 

proTemeuts;  for,  if  to,  ttie  legisiatare  conld 
make  an  entire  county  a  district,  and  tbuB,  by 
merely  providing  for  other  otHcen  to  cany  on 
the  work,  evade  the  force  of  the  provision. 
We  are  of  the  opinion  that  the  legislature  could 
have  conferred  the  power  upon  counties  direct- 
ly. The  second  clause  in  the  provision,  wuiCh 
provides  that,  "for  all  corporate  purposes,  all 
municipal  corporations  may  be  vested  with  au- 
thority to  assess  and  collect  taxes,"  etc.,  must 
mean  general  corporate  purposes,  affecting  all 
the  people  In  the  county,  and  for  that  reason 
such  taxes  should  be  unlforiD;  but  It  would 
Dot  prohibit  the  levying  of  an  assessment  up- 
on property  benefited  for  the  purpose  of  con- 
structing an  improvemoit  which  might  benefit 
a  portion  of  the  county  only. 

It  Is  next  urged  that  the  act  is  In  derogation 
of  section  16  of  article  1  of  the  constitution. 
In  that  It  permits  the  taking  of  private  proi^ 
erty  for  the  right  of  way  without  full  compen- 
sation therefor  being  first  made  In  money,  or 
ascertained  and  paid  Into  court  for  the  owner. 
But  no  such  takhig  Is  complained  of  in  this 
case,  and,  from  the  examination  we  have  given 
the  act,  we  do  not  think  that  It  would  nece»- 
sarily  restilt,  and,  as  the  ease  Is  presented,  we 
are  not  disposed  to  b<4d  the  act  unconstitD- 
tlonal  at  this  time  on  that  grotmd.  Y^hlle  the 
cost  is  to  be  paid  for  by  an  assessment  upon 
the  property  benefited,  authority  can  be  gives 
by  the  legislature,  if  it  Is  not  now  eontalnnl  In 
the  act,  to  collect  the  assessments  In  advance 
of  the  commencement  of  actual  construction. 
Furthermore,  the  act  provides  for  the  Issuance 
of  bonds  under  certain  conting«Kles  to  obtain 
money  for  the  cwistmctlon  of  the  improve- 
ment. While  the  owners  of  land  to  be  taken 
fbr  a  right  of  way  have  a  right  to  compensa- 
tion before  they  are  dispossessed,  whether  by 
a  municipal  or  any  other  corporation  (Lewis  v. 
City  of  Seattie,  5  Wash.  741,  32  Pac.  794),  and 
the  money  therefor  mnst  be  provided  In  some 
manner  for  all  such  owners  not  waiving  ad- 
vanced payment,  still  all  the  preliminaries.  In- 
cluding condemnation  proceedings,  to  ascertain 
the  cost  and  everything  In  advance  of  the 
commencement  of  actual  construction,  can  be 
carried  on  and  completed  before  It  Is  necessary 
to  take  the  land,  and  the  decree  of  condemna- 
tion can  provide  for  payment  l)efore  the  owner 
la  dispossessed,  and  for  a  forfeiture  of  the 
right  If  not  made  within  a  reasonable  time. 
No  basis  of  assessment  can  be  laid  until  the 
cost  of  the  Improvement  Is  ascertained,  and  it 
Is  necessary  to  know  the  cost  of  the  right  of 
way.  This  law  provides  that,  in  case  the  cost 
tut  the  Improvementa  exceed  the  beueuta,  the 
whole  scheme  is  to  be  abandoned. 

The  next  objection  Is  answered  toy  saying 
that  the  taklpg  Is  for  a  public  purpose.  It  Is 
further  contended  that  the  act  la  unconprtitn- 
tlfmal,  because  It  permits  the  taking  of  private 
property  without  due  process  of  law;  but,  as 
to  the  objections  urged  In  this  respect  we  do 
not  think  It  is  necessary  that  there  should  be 
personal  service  oa  every  person  wlthtn  the 


dtedtct  at  node*  of  the  pedttaD  to  organize  the 
district.  And,  when  It  oomea  to  obttlnlng  the 
right  way,  ample  pmvlston  tor  serrtee  iqion 
owners  of  land  to  be  taken  seems  to  have  hem 
made.  At  leaat,  there  la  do  questioa  pnBeated 
in  this  case  wbteh  woaM  anibwlie  m  to  hdd 
that  a  good  and  valid  service  eouU  not  be 
made  under  the  met,  Affinned. 

DUNBAR,  ANDERS,  asd  QORDON,  17^ 
eoncnr.   HOTT,  a  dissents. 


McDONOUOH  ▼.  GREAT  NORTHERN  B¥. 
CO.  et  aL» 

(Supreme  Court  of  Washington.    Bept.  iS, 
18U6.) 

Fmartwq— PBTnion  —  Ahsh»mbmt— Davamb  — 

RBHtTTITDR--FBLLOW  ShVAHT—TrUI. 

— EXCKPTlOSa— SOFPICIBSCT. 

1.  Id  an  action  for  personal  Injuries,  it  is  not 
error  to  permit  plaintlfE,  after  the  close  of  hit 
testimoay.  to  flio  an  amended  complaint,  where 
H  does  not  materially  change  the  cause  of  ac- 
tion, or  occasion  surprise,  <x  place  <v^toaing 
couDsel  at  a  disadvantage. 

2.  Where  the  trial  court  finds  that  «  portioB 
of  the  damages  asseBsed  by  a  jnry  in  n  penoBa! 
Injury  case  la  ezceesive.  It  may  direct  a  mots- 
tloD  of  a  portion  of  the  verdict.  Instead  of  grant- 
ing a  new  trial  because  of  such  excess. 

B.The  foreman  of  a  gai«  of  men  tmtioyti 
by  a  railroad  company,  ana  engaged  la  4Dar> 
rylng  rock,  and  truiBportiDg  it  over  the  com- 
pany's road  for  Its  use,  who  has  fnO  power  to 
carry  out  the  woric,  and  to  employ,  diacharge, 
and  control  mcb  men,  la  not  a  fellow  serTaat 
of  snch  employes,  though  such  foreman  is  un- 
der the  direction  of  the  road  master  of  the  di- 
viiioQ  of  the  road  on  which  such  men  ue  est- 
ployed. 

4.  Wher^  In  a  peraonal  hijury  case,  an  in- 
struction stated  ttiree  distinct  phases  of  the 
case  relating  to  the  measure  of  plaintlfl*s  recov- 
ery, an  exoeptloD  that  the  chame  *^doea  not 
properly  stale  the  measure  of  puintUTs  dam- 
ages or  recovery,  under  the  allegations  of  the 
complaint,"  is  insufficient,  for  indefioiteness,  un- 
der Act  March  8,  1893  (Laws  1S»3.  p.  112)  I 
4,  providing  that  aemtions  to  a  charge  may  be 
taken  by  epecil^ng,  by  numljers  of  pansrai^ 
or  otherwise  the  parts  of  the  cbazga  excepted 
to. 

Appeal  from  superior  court,  Spokane  coun- 
ty; Wallace  Mount,  Jndg& 

Action  by  Coleman  McDonongb  against  the 
Great  Northern  Railway  Compauy  and  the 
St  Panl,  UluneapoUa  ft  Manitoba  Railway 
Company  for  personal  injuries  caused  by  de- 
fendants' neRllgeace.  From  a  jadement  In 
favor  of  plaintiff  against  the  Great  Norttaan 
Railway  Company,  the  latter  appeals.  Af- 
firmed. 

O.  Wellington,  Jay  H.  Adams,  and  M.  D. 
Grover,  for  appellant.  Graves,  Wolf  h 
Graves,  for  respondent. 

GORDON,  J.  The  appeUant  Is  a  railway 
corporation  owning  and  <q>eratlnff  a  Une  «f 
railway  In  this  state.  The  respondent 
brought  this  action  In  the  superior  court  of 
Spokane  county  to  recover  damages  for  aa 
Injury  to  his  person,  wblcb  damagss  hm  al- 
leges were  sostalnsd  by  reasoB  mt  mpp^ 

1  Rehearing  pending,  ^  j 
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lant'i  neeligeaee.   The  complaint,  amoag 
other  thiDRs,  alleges  that  In  the  month  of 
Janoary.  1883,  the  appellant  comiMiny  was 
e&naRed  In  blasting  rook  sear  Its  track,  and 
tntnsportlng  the  same  on  flat  cars  to  Mason 
creek,  a  distance  of  abont  three  miles,  to  be 
used  In  riprapplng;  that  one  Nolan  was  at 
Bald  time  and  place  In  control  and  charge  of 
Bald  work,  and  of  the  men  engaged  thereon, 
iDclndlng  the  plaintiff,  and  that  one  Ryan 
was  also  foreman,  and  as  such  had  direction 
of  said  work.  In  counectlon  with  Nolan;  that 
on  the  Sth  day  of  said  month,  while  plain- 
tiff was  engaged  drilling  a  hole  Into  a  cer- 
tain large  rock  lying  by  the  side  of  said  rail- 
way, "the  said  rock  was  exploded,  by  reason 
of  the  concealed  load  of  giant  powder  there- 
in; •    that  said  N<aan,  at  all  times 
after  said  change  of  powder  was  placed  In 
•aid  rock,  well  knew  that  said  chaige  vC 
powder  was  concealed  therein,  and  negll- 
gently  and  carelesriy  permitted  same  to  re- 
main therein,  and  without  giving  notice 
thereof,  and  n^llgently  and  carelessly  p«- 
mitted  plaintiff  to  drill  the  said  bole  therein, 
well  knowing  the  danger  Incident  thereto; 
that  at  the  time  of  drilling  said  hole,  and  at 
all  the  times  before  and  np  to  the  time 
of  recelTing  injnry  her^nafter  mentioned, 
plaintiff  was  Ignorant  that  said  powder  or 
•tber  exploslTe  was  concealed  In  said  rock, 
and  wholly  Ignorant  that  there  was  any  dan- 
ger in  and  abont  doli^  said  work."    As  the 
restdt  of  said  explosion,  plaintiff  BOfltalned 
sercra  bruises  and  wonnds  In  and  abont  the 
face,  head,  neck,  and  left  eye,  as  a  revolt  of 
which  he  was  obliged  to  have  his  eye  re- 
moTed.    Contlnnlng,  the  complaint  alleges 
'^at  said  injuries  to  plaintiff  have  contin- 
ued ever  since  the  time  of  rccelTlng  said 
hurts  to  the  present  time,  and  are  perma- 
nent, and  win  contlnne  for  the  whole  ot  bis 
natTiral  life;  that,  by  the  reason  of  the  loss 
of  said  eye,  plaintiff  Is  deformed,  and  his  face 
has  become  and  Is  n^y  and  repalslve,  and 
will  so  continue  for  the  whole  period  of  his 
natural  Ufe;  that,  by  reason  of  said  Injury, 
plaintiff  was  prerented  for  a  period  of  six 
months  from  following  his  ordinary  avoca- 
tlon  and  bnslness;  that  plalntlfTs  business 
was  at  the  time  of  such  injury,  and  for  a 
kmg  time  before  had  been,  and  yet  Is,  that 
of  a  common  laborer,  and  that  he  was  used 
to  earn  lo  and  about  his  said  business  two 
dollars  per  day,  and  that  by  reason  of  his 
Injuries,  and  loss  of  time  for  said  period  of 
six  months,  he  has  been  damaged  in  the  sum 
of  four  hundred  dollars;  that,  in  conse- 
quence of  said  Injuries,  plaintiff  has  suffered 
great  pain  and  anguish,  and  will  suffer  great 
pain  and  anguish  for  the  whole  of  his  na^ 
ural  life;  that,  by  reason  of  the  premises, 
plaintiff  has  been  damaged  in  the  sum  of 
forty  thousand  dollars."    The  court  over- 
ruled a  demurrer  to  the  complaint,  and  ap- 
pellant answered,  denying  all  the  material 
lUegartons  of  the  complaint,  and  alleging  af- 
flrmatlTeljr  that  wbaterar  Injury  reqtondeiit 


sustained  was  sustained  by  reason  of  his 
own  want  of  care,  and  resulted  from  one  of 
the  risks  of  the  employment,  which  he  vol- 
unUrlly  assumed.  I'he  trial  resulted  in  a 
verdict  In  favor  of  respondent  In  the  sum  of 
(7,G00.  Upon  motion  for  a  new  trial  the 
lower  court  found  that  said  verdict  was  ex- 
cessive to  the  extent  of  ?2,500,  and  ordered 
that  that  amount  of  the  verdict  should  be 
remitted  by  respondent;  and,  respondent 
having  consented  thereto.  Judgment  was  en- 
tered against  appellant  for  the  sum  of  |S,000, 
from  which  it  has  appealed. 

Prom  the  evidence  It  appears  that  the  re- 
spondent was  one  of  a  gang  of  laborers, 
comprising  some  60  or  more,  all  of  whom 
were  under  the  control  of  one  Nolan,  who 
had  absolute  charge  of  this  particular  work, 
with  authority  to  hire  and  dlschai^e  labor- 
ers, and  direct  when  a«d  where  they  should 
work,  and  what  labor  they  should  perform. 
Ee  also  had  a  construction  train  under  his 
charge  and  control  for  the  purpose  of  trans- 
porting the  rock  from  the  place  where  It  was 
taken  out  to  the  point  on  said  creek  where 
It  was  to  be  used.  Plaintiff  was  a  common 
laborer,  and  had  been  In  the  employ  of  the 
appellant  for  about  two  months  prior  to  the 
Injury,  but  had  been  working  at  the  place 
where  the  accident  occurred  for  about  two 
weeks  only.  More  or  lees  blasting  was  done 
In  breaking  np  and  removing  the  rock.  It 
seems  that  the  usual  method  pursued  was  to 
load  a  number  of  blasts  or  charges,  then  re- 
tire the  men  to  a  |Hace  of  safety  and  Are  the 
blasts;  that  a  set  of  blasts  was  so  fired  on 
the  afternoon  of  the  7th  of  January,  1898. 
The  evidence  clearly  shows  that  at  that  time 
the  respondent  was  not  at  the  quarry  or 
place  where  the  blasts  were  fired,  but  was 
engaged  In  unloading  rock  from  the  ears  at 
the  creek,  some  three  or  four  miles  distant; 
tbst  on  the  following  day  he  was  at  work 
In  the  quarry,  and,  as  we  think  the  evidence 
sofflclently  showed,  was  engaged  In  per- 
forming such  labor  as  was  required  of  him. 
and  while  assisting  In  the  drilling  of  a  hole 
In  a  rock  (the  respondent  holding  the  drill 
while  another  workman  used  the  hammer) 
au  explosion  occurred,  resulting  In  the  Inju- 
ries to  the  respondent  hereinbefore  referred 
to.  The  evidence  shows  that  the  rock  which 
respondent  was  engaged  in  drilling  at  the 
time  of  the  explosion  had  the  appearance  of 
having  come  down  the  hillside  to  the  place 
at  which  it  was  lying  when  the  work  of 
drilling  began;  that  It  was  partially  covered 
with  dirt  and  snow,  and  there  was  nothing 
"to  indicate  any  appearance  of  a  blast  being 
In  there."  John  McDonough,  a  witness  for 
the  plaintiff,  testified  that  on  the  day  before 
the  accident  occurred,  and  Just  after  a  set 
of  blasts  had  been  fired,  and  the  men  had 
returned  to  the  quarry,  he  saw  Nolan  (the 
foreman)  walk  up  to  the  rock  In  question, 
and  take  hold  of  the  fuse,  and  "pulled  It  up, 
and  threw  It  over  his  shoulder."  "Q.  What 
rock  was  It  he  pulled  the  fuse  out  oft  A. 
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The  one  next  tbe  track.  The  one  ttie  men 
was  drilling  when  he  waa  blowed  up.  Q. 
This  waa  about  four  o'clock  the  before 
he  got  hurt?  A.  Yes.  sir;  on  the  Tth.**  On 
cross-examination  be  further  testified:  **Q. 
You  know  you  saw  him  [Nolan]  right  there? 
A.  Yea,  sir.  Q.  Walk  and  pick  up  the  fnee? 
A.  Yes,  sir.  Q.  And  pulled  It  out  of  the 
rock,  and  threw  It  over  his  shoulder?  A. 
Yes,  sir."  Numerous  errors  luiTe  been  as- 
signed In  the  able  brief  of  appellant's  coun- 
sel, but  those  mainly  urged,  and  tiie  only 
ones  which  we  think  are  of  aofflclent  Im- 
portance to  require  special  mention,  are  as 
follows: 

1.  It  ts  urged  that  the  court  erred  In  per- 
mitting the  respondent,  after  the  close  of  his 
testimony,  to  file  an  amended  complaint 
We  do  not  think  that  tbe  amendment  was  of 
Bucb  a  character  as  to  materially  change  the 
cause  of  action,  or  such  as  to  occasion  sur- 
prlse,  or  place  opposing  coons^  at  a  dlsad- 
vantage;  and  the  ruling  of  the  lower  court 
In  this  respect  falls  within  the  holding  of 
this  court  In  Hulbert  r.  Bracks  8  Wash. 
438,  36  Pac.  264. 

2.  It  Is  urged  that  the  lower  court,  having 
found  that  a  portion  <»C  the  damages  as- 
sessed by  the  jury  was  In  fact  excessive, 
should  have  granted  a  new  trial,  and  not 
have  directed  a  remission  of  a  portion  of  the 
verdict  But  this  court  has,  In  numerous 
cases,  sanctioned  the  course  pursued  by  the 
trial  court  Winter  v.  Shoudy,  9  Wash.  52, 
36  Pac  104S;  Kohler  v.  Eatlway  Co.,  8 
Wash.  462,  36  Pac.  253,  681;  Blgney  v. 
Water  Oo.,  9  Wash.  245,  37  Pac.  297. 

8.  The  following  Instructions  were  request- 
ed by  the  appellant,  and  the  refusal  of  the 
court  to  give  them  to  the  jury  was  excepted 
to:  "(1)  If  yon  should  find  from  the  evi- 
dence that  the  Injuries  sustained  by  the  plain- 
tiff, if  any  such  he  did  sustain,  were  received 
by  him  through  the  omission  of  the  foreman, 
Nolan,  to  notify  the  plaintiff  of  the  exist- 
ence of  an  unexploded  blast  on  the  rock 
wbereon  the  plaintiff  was  working,  then  I  In- 
struct you  that  such  omission  on  tbe  part  of 
Nolan  was  the  act  of  a  fellow  servant,  and 
the  plaintiff  ts  not  entitled  to  recover."  "(3) 
If  you  find  fnmi  the  evidence  that  William 
Nolan  had  charge  and  control  of  the  plaintiff 
and  his  co-laborers  at  the  time  of  the  happen- 
ing of  tbe  Injury  to  the  plaintiff,  and  bad  the 
power  to  employ  and  discharge  such  labor- 
ers, and  with  authority  to  direct  such  labor- 
ers lu  the  performance  of  tbelr  work,  yet  if 
you  should  further  find  that  said  Nolan  was 
under  the  control,  supervision,  and  oversight 
of  the  road  master  nr  assistant  road  master 
of  the  defendant,  and  that  the  work  being 
done  by  the  said  Nolan  and  his  gang  of  labor- 
ers was  under  the  control,  supervision,  and 
oversight  of  such  road  master  or  assistant 
road  master,  then  I  Instruct  yon  that,  in  the 
matter  of  the  details  of  the  work  being  done 
by  Nolan  and  his  gang  of  laborers,  Nolan  was 
■  fallow  servant  with  the  plaintiff,  and  tot 


tbe  omission  of  the  said  Nidan  bi  lemovtaic 
the  tmexploded  blast,  w  tor  his  omlsrion  to 
notify  the  plalntlfl  ot  the  partlcalar  danger 
which  resulted  In  the  Injuries  comidalned  of, 
the  defendant  li  not  liable,  because  such  act 
or  omission  la  the  act  of  a  f^ow  servant  of 
the  idalnttfl  and  tor  whose  negligence  the  de- 
fendant is  not  chargeable,  and  yoo  ahoiild  find 
for  the  defendant"    Upon  the  question 
whether  Nolan  vras  the  fellow  swrant  of 
plaintiff,  and  a[^eUant  liable  for  his  negli- 
gence, the  coTurt  charged  as  follows:  "If  tbe 
said  foreman  was  a  fdlow  servant  with  the 
plaintiff,  then  he  cannot  recover  for  any  neg- 
ligence of  the  said  foreman.   A  fellow  serv- 
ant of  the  plaintiff.  In  law.  Is  one  working 
with  him  in  the  same  ciHnmon  employment, 
and  for  the  same  master.   No  difference  la 
the  position,  wages,  and  station  of  the  two 
B«-vants  claimed  to  be  f^ow  servants  eaa 
affect  this  relation.   So  long  as  they  are  both 
working  for  a  common  master  about  a  com- 
mon business,  they  are  fellow  servants,  and 
one  may  not  recover  against  tbe  common 
master  for  an  Injury  received  from  tbe  ne^- 
gence  of  the  other.    But  If  one  servant  is 
placed  In  the  position  of  control,  aothorltj, 
and  direction  over  the  whole  work  of  tbe 
master,  or  over  <*ome  general,  separate,  or  die- 
tlQct  bran<^  thereof,  and  is  empowered  br 
the  master  to  exercise  the  master's  anthoiltr, 
control,  and  direction  over  said  work,  and 
over  the  other  servants  engaged  in  and  about 
said  woik,  and  Is  vested  with  authtulty  to  di- 
rect where,  when,  how,  and  in  what  manner 
such  work  shall  be  done,  and  such  other  serv- 
ants shall  do  said  work,  thai  such  control- 
ling employ^  Is  not  a  fellow  servant  with  one 
working  under  him,  and  thus  subject  to  his 
direction  and  control.    Such  directing  swvant 
becomes,  for  such  work,  and  towards  sodi 
servants,  the  vice  principal  of  the  mastra." 
It  18  urged  that  the  giving  of  tbe  Instruction 
above  set  out  &nd  the  fallnie  to  give  those  re- 
quested by  appellant  upon  the  subject  consti- 
tute reversible  error.  An  examination  disclos- 
es a  very  great  want  of  harmony  among  the 
authorities  upon  this  subject  and  we  will  not 
enter  upon  an  extended  analysis  of  them. 
This  court  In  Zlnt^  v.  Mill  Co.,  6  Wash.  178. 
32  Pac.  997,  and  33  Pac  1055,  held  that  "a 
yard  boss  of  a  lumber  yard,  who  has  entire 
control  of  the  yard,  with  power  to  hire  and 
discharge  workmen,  and  to  employ  them  un- 
der his  orders.  Is  a  vice  prindpal,  and  not  a 
fellow  servant  of  the  men  who  work  under 
his  control  and  saperlntendence.**   And  upon 
a  second  appeal  In  the  same  case,  in  9  Wash. 
395,  37  Pac.  340.  this  proposition  was  reaf- 
firmed. It  is  true,  as  urged  by  appellant  that 
Nolan  was  under  the  direction  of  the  road 
master  of  that  division  of  the  road  upon  which 
the  plaintiff  was  employed  at  the  time  ot  tbe 
accident    The  headquarters  of  the  said  di- 
vision were  at  the  city  of  Spokane,  a  consid- 
erable distance  from  the  place  of  the  accident 
It  was  tbe  duty  of  Nolan  to  receive  orden 
from  tbe  rood  master,  to  whom  be  was  also 
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required  to  report;  but  It  Is  also  true,  as  al- 
ready noticed,  that  Nolan  had  clmree  uid  con- 
trol of  the  workmen  at  tbe  place  where  this 
Injury  occurred,  with  authority  to  direct  them 
in  the  performance  of  their  work,  and  that  he 
was  the  sole  reiwesentatlTe  of  the  company  at 
th.1t  place,  or  within  miles  thereof.  Not  only 
did  he  have  the  right  to  direct  tbem  when  and 
wtii're  they  should  perform  services,  but  be 
bad  authority  to  discharge  them  and  employ 
others.  He  also  had  control  of  tbe  train  em- 
ployed In  moving  tbe  rock.  In  the  case  of 
Cliicago,  M.  &  St  P.  Ry.  Co.  v.  Boss,  112  U. 
S.  377, 6  Sup.  CL  184, 192,  that  court  held  that 
"a  conductor  of  a  railroad  train,  who  has  the 
right  to  command  tbe  movements  of  a  train, 
and  to  oontrol  the  persons  employed  upon  it, 
represents  the  ccnnpuiy.  while  performing 
those  duties,  and  does  not  bear  the  relation 
of  fellow  servant  to  the  engines  and  other 
employte  lO.  tbe  corporation  on  tSie  train.** 
The  court  say:  "He  is  In  fiwt,  and  should  be 
treated  as.  the  personal  representative  of  the 
corporation,  for  whose  negligence  it  Is  respon- 
sible to  snbordlnate  servants.  *  *  *  If 
Bucb  ft  conductor  does  not  leprMent  the  c<mi- 
pany,  then  the  train  Is  operated  without  any 
r^resentatlve  of  Its  owner."  We  think  that 
the  principle  there  declared  to  applicable  to 
the  facts  under  consideration  In  thiH  rn<«e. 
Hwe  was  a  large  and  Important  piece  fA 
work  undertaken  by  the  appellant,  i-etiuiriu^' 
for  Its  discharge  tbe  emi^oyment  of  a  great 
number  of  men,  considerable  machinery,  and 
dangerous  explosives.  Tbit  managing  officer 
or  officers  of  tbe  appellant  had  invested  Nolan 
with  full  power  to  carry  out  the  work,  and 
control  the  employte  under  him,  and  we  think 
tbat  In  the  discharge  of  these  duties  he  be- 
came the  representative  of  tbe  con^any.  In 
Brabblts  v.  BaUway  Co.,  38  Wis.  289,  tbe 
court  say:  "The  functions  of  a  railway  com- 
pany must  be  performed  by  numerous  serv- 
ants or  employte,  and  among  these  there 
must  necessarily  be  a  gradation  of  authority, 
arranged  with  reference  to  the  business  of  the 
company."  We  think  that  In  reason,  and  up- 
on the  authority  of  the  better-considered  cas- 
es, It  must  be  held  that  It  Is  a  positive  duty 
which  the  master  owes  to  an  employs,  not  only 
to  provide  him  with  a  reasonably  safe  place 
In  whidt  to  work,— «o  far  as  tbe  nature  of  the 
work  undertaken,  and  the  eclgenclea  of  the 
case,  vrlll  permit  the  same  to  be  made  rea- 
sonably safe,— bat  also  to  observe  such  care 
as  win  not  expose  tbe  emidoyfi  to  perils  and 
dangers  which  may  be  guarded  against  by 
reasonable  care  and  dillgoice;  and,  where  the 
performance  of  thto  positive  duty  Is  by  the 
master  Intrusted  to  another,  his  tiUlure  to  per- 
form Is  the  teilure  of  the  master.  Tbe  dls- 
chanse  of  this  duty  waa.  In  the  case  at  bar, 
in  I  rusted  appelant  to  Its  foreman,  Nolan. 
He  waa  the  superintending  officer  at  the  place 
where  tiie  work  was  being  performed,  with 
full  power  and  control  over  the  plaintiff,  and 
all  ottters  connected  In  the  active  discharge 
of  the  work.  Under  the  drcnmstanees,  we 
v.46f.00k4— 22 


think  It  follows  that  bis  negligence  was  Oia 
negligence  of  the  company.  In  Railroad  Co. 
V.  Baugh,  149  IT.  S.,  at  page  3G8.  13  Sup.  Ot 
914,  021,  the  court  say:  "Again,  a  master  &a- 
ploylttg  a  servant  Impliedly  engages  with  him 
Uiat  the  place  In  which  he  Is  to  work,  and  the 
tools  or  machinery  with  which  he  Is  to  work, 
or  by  which  he  is  to  be  surrounded,  shall  be 
reasonably  safe.  It  Is  the  master  who  Is  to 
provide  the  place  and  the  tools  and  the  ma- 
chinery; and  when  he  employs  one  to  enter 
into  bis  service,  he  Impliedly  says  to  him 
that  there  Is  no  other  danger  In  the  place, 
the  tools,  and  the  machinery  than  such  as  Is 
obvious  and  necessary.  Of  course,  some  pla- 
ces of  work,  and  some  kinds  of  machinery, 
are  more  dangerous  than  othos;  but  that  to 
something  which  inheres  In  the  thing  Itself, 
which  Is  a  matter  of  necessity,  and  cannot 
be  obviated.  But  within  such  limits  tbe  mas- 
ter who  provides  the  place,  the  tools,  and  the 
machinery  owes  a  positive  duty  to  bis  em- 
ployfi  In  respect  thereto.  That  poitdtlve  duty 
does  not  go  to  tbe  extent  of  a  guamnty  of 
safety,  but  it  does  require  that  reasonable  pre- 
cautions be  taken  to  secure  safety;  and  It 
matters  not  to  the  employs  by  whom  that 
safety  to  secured,  «■  the  reasonable  precau- 
tions thN«for  taten.  He  has  a  t^ht  to  look 
to  the  master  for  the  discharge  of  that  duty, 
and  if  the  master,  instead  of  discharging  it 
talmself,  sees  fit  to  have  It  attended  to  by  oth- 
ers, that  does  not  change  tbe  measure  of  obli- 
gation to  the  empk^fi,  or  the  latter's  right  to 
insist  that  reasonable  precaution  shall  be 
taken  to  secure  safety  in  these  respects." 

4.  Appelant  excepted  to  the  giving  of  the 
following  Instruction:  "(16)  It  you  should  find 
for  tbe  plaintiff  under  the  Instructions  of  the 
court,  you  will  then  proceed  to  aiuess  his  dam- 
ages; and  In  respect  thereto  I  bistruct  you 
that  plaintiff  is  entitled  to  recover,  if  at  all, 
for  all  time  which  he  may  have  lost  for  the 
period  of  six  months'  after  receiving  such  in* 
Jury,  SB  a  ^rect  consequence  of  said  injury, 
as  the  same  may  appear  by  the  evidence  to 
be  fairly  and  reasonably  worth,— not  exceed- 
ing, however,  the  sum  of  (400.  He  Is  also  en- 
titled to  recover,  If  you  find  for  him,  for  any 
and  all  pain  and  suCTering  which  he  may  have 
endured  iqi  to  the  present  time  lo  consequence 
of  such  injury.  In  estimating  pain  and  suf- 
fering tbe  law  fixes  no  exact  measure  of  dam- 
ages. It  is  left  to  the  sound  Judgment  of  the 
Jury  to  determine  what  will  compensate  there- 
for. The  Jury  should  not  be  governed  by 
passion  or  prejudice,  or  by  whim  and  fancy. 
In  fixing  an  amount  therefor,  but  should  ex- 
ercise a  sound,  reasonable,  and  prudent  Judg- 
ment thereon.  The  plaintiff  is  also  entitled 
to  recov^  In  this  action.  If  you  find  for  him, 
fair  and  reasonable  compensation  for  any  de- 
fOTmlty  resulting  to  him  as  a  consequence, 
direct  and  proximate^  of  hte  injury,  If  any. 
And,  In  determining  what  amount  he  should 
recover  therefor,  the  jury  may  consider  all  the 
facta  and  circumstances  in  the  case,  and 
whether  sndi  Injury  to  br  will  be  pecmanoit. 
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uid,  If  not  penuanoit,  Ikow  lonjc  It  wU  con- 
tliine.  And  plaintiff  Is  also  entlOed  to  re- 
cover, If  you  find  tor  hhn,  such  a  sum  as  wUl 
ftUrl7  and  reasonably  compensate  bCm  for 
any  loss  fif  power  ta  ability  to  earn  money  in 
and  abont  bis  occnpattcm  and  bosiness  for 
such  a  time  subsequent  to  the  period  of  six 
months  after  the  date  of  recelTlog  any  Injury 
which  he  may  have  recelTed  as  the  same  will 
probably  continue.  The  limit  of  plaintiff's 
recovery  In  any  event  is  ¥40.000."  The  ob- 
jection urged  in  the  brief,  as  well  as  In  the 
oral  arfnunent,  goes  only  to  the  latter  part  of 
the  Instruction;  and  It  Is  Insisted  that,  nnder 
the  allegations  of  the  complaint,  plaintiff  is 
not  entitled  to  recover  anything!  by  reason  of 
his  earning  ability  being  impaired  as  a  re- 
sult of  the  accident,  and  that  Inasmuch  as  the 
complaint  avers  that  the  respondent  was  pre- 
Tented  from  following  his  usual  business  tor 
the  period  of  six  months  1^  reason  of  the  In- 
jury sustained,  and  in  consequoMe  tbereirf 
was  damaged  in  the  sum  of  $400,  **lt  must  be 
presumed  that  the  earning  power  of  the  re- 
spondent had  been  restored  at  the  expfaratlon 
of  the  period  of  six  months."  We  do  not 
think  that  appellant  Is  entitled  to  mge  tills 
objection.  The  exception  to  the  charge  be- 
low was,  "Because  the  same  does  not  property 
state  the  measure  of  platntMrs  danuiges  or 
recovery  under  the  allegatloia  of  the  com- 
plaint" The  exception,  as  taken,  goes  to  the 
entire  Inetmctlon  above  set  out  It  is  mani- 
fest that  the  greater  portion  of  the  Instruc- 
tion Is  unobjectlonnble.  and  It  It  not  complain- 
ed of.  It  correctly  stated  the  measure  of 
plalntifTB  recovery  npon  the  question  <rf  plain- 
tiff's loss  of  time  for  the  period  of  six  months 
after  receiving  the  Injury.  It  also  laid  down 
the  proper  rule  for  the  assessment  of  dam- 
ages by  reason  of  pain  and  suffering  wbkh 
plaintiff  may  hove  endured.  It  also  cor- 
rectly informed  the  Jury  as  to  what  compensa- 
tion uii>rht  be  allowed  to  him  because  of  any 
deformity  resulting  to  him  in  consequence  of 
the  Injury,  In  other  words,  there  were  four 
distluct  phases  of  the  case  relating  to  the 
measure  of  plaintlfTs  recovery  which  are  cov- 
ered by  the  inBtruction.  and  we  thlnlc  It  was 
the  duty  of  appellant  to  indicate  by  Its  excep- 
tion the  particular  portion  of  the  Instruction 
of  whlcb  it  complained.  Section  4  of  the  act 
of  March  8,  1803  (Laws  18»3,  p.  112).  pro- 
vides: "Exoeptlons  to  a  charge  to  a  Jury 
•  •  •  may  be  taken  by  any  parly  by  stat 
Ing  to  the  court  •  •  •  that  such  party  ex- 
cepts to  the  same,  specifying  by  onmbers  of 
para>a^phs  or  otherwise  the  parts  ol  *'be 
charsre  excepted  to.  •  •  It  Is  the  gen- 
eral rule  that  "exceptions,  to  be  of  any  avail, 
must  present  distinctly  and  8i)e<'i!lcally  the 
ruling  objected  to."  lusumnce  Co.  v.  Sea,  21 
Wall.  158.  And  this,  we  think,  is  as  applica- 
ble to  exceptions  to  a  charge  as  to  any  other 
ruling.  The  exception.  In  the  form  here  tak- 
en, was  not  calculated  to  direct  the  atten- 
tion of  the  court  to  the  particular  portion  of 
tbm  duuv  oompUUned  of;  and  It  does  not 


''specif  the  part  of  the  dianre  excepted  to," 
within  the  meaning  of  section  4.  snprm.  Bee. 
also,  Meeker  r.  OardeUa,  1  Wash.  St  130.  23 
Fac  8S7;  Ifaling  t.  Cmmm^,  5  Wash.  232. 
81  Pac.  600.  No  mverslfale  error  spptATlitg 
of  racordt  tbt  Jndgmoit  and  oid«  qipealed 
from  are  affirmed. 

ANDEBS.  SCOTT,  and  DUNBAB,  JJ^  oon- 
cur. 
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(Ehqwem  Oonrt  of  WashhigtaL    Sept.  80, 

IBSe.) 

{laoanniiB--ImoLTS!tT  CottMiuTnn*— Amon- 
hbut  bt  Grbditor— Riobt  to  Obtais 
FKsr  iRSM  cs — Coars. 

1.  A  complaint  hi  an  action  comwaced  by 
the  receiver  of  a  corporation.  In  hi*  awn  nam* 
as  receiver,  need  not  allege  that  the  action  t» 
brought  by  leave  of  court. 

2.  Id  bd  acti<Hi  by  a  receiver  for  a  corporatloB 
to  set  Rcide  a  judgment  against  it  tqr  coDCesMoa. 
CD  the  ground  that  the  corporation  was  then  in- 
•olvent.  and  th«  Jnt^nnent  was  entered  fOr  tbe 
pnrpsse  of  preferring  deftondast  as  a  cieditor. 
It  was  shown  that,  on  the  same  day  tbe  judg- 
ment was  entered,  a  receiver  was  appointed  for 
the  corporation,  who  was  subseqoently  dischar- 
ged on  a  repOTt  showing  that  all  debts  excentinc 
defendHot'B  judgment  had  been  paid,  wfaieb  re- 
port was  untrue,  and  that  a  portion  of  the  debts 
nad  been  compromised  and  pnid  with  money 
borrowed  from  defendant,  which  was  after- 
wards secured  on  property  of  the  eorporstion. 
Held,  that  the  evidence  sustained  a  finding  for 
the  plaintiff, 

S.  The  fact  that  a  recriTW  for  a  corporarion, 
after  bh  appointment,  censed  a  uotioa  to  be 
made  in  behalf  of  the  corporation  tor  tbe  dis- 
charge of  an  attachment  lasned  against  it,  un- 
der the  rfatute  (2  HiU'a  Code,  I  818)  snthoris- 
ing  a  defendant  to  maks  such  motion  on  tbe 

f ground  that  the  attachment  was  improperly  or 
rregtilarly  LMued,  whicli  motion  was  denied, 
does  not  coRBlitute  an  adjudication  of  the  valid- 
ity of  the  attachment  which  will  bar  the  reoeiv- 
er  from  maintaining  an  action  to  set  it  aeide  <hi 
the  ftroimd  of  the  iaaolveacy  of  the  defendant 
coriwrntion. 

4.  Th*>  HPPet*  of  an  innolvent  corporation  he- 
tog  a  trust  fnnd  tor  the  benefit  of  all  its  credit- 
otH,  a  creditur  cannot  obtain  a  preference  by 
attachment  of  the  property  of  a  corporation, 
knowing  it  to  be  actually  Insolvent,  though  do 
proceaiings  to  wind  up  Ito  affairs  have  l>een 
coriuuencMl  when  the  levy  is  made;  and  such 
attachment  will  be  set  aside  at  the  soit  of  a 
receiver  BUbsequently  apiramted, 

5.  An  attnching  creditor  of  an  Insolvent  cnr- 
pomtion,  who  refuses  on  demand  to  deliver  the 
pro!>erty  attached  to  a  receirer  aubsequently  Bp- 
pointed  for  the  -corporation,  and  resists  tbe  re^ 
cciver'B  action  to  recover  it  In  an  attempt  to  en- 
force his  preference,  will  not,  on  recovny  by  the 
receiver,  be  allowed  tbe  costs  of  the  attachnwiit 
and  care  of  the  property. 

Appeal  from  superior  court.  King  county; 
J.  W.  I^ngley,  Jndge. 

Action  by  Wesley  Compton.  recover  of  the 
Abrahams  Grocery  Compony.agalnst  Schwab- 
acber  Bros.  &  Co...  incorporated,  the  Grown 
Distilleries  Company,  and  others.  Judgment 
for  plaintiff,  and  defendant  Schwabaclier 
Broa.  A  Co.  appeals.  Afllnned. 

t  Rdiearing  pending  ^  i 
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I>oiiwMth  A  Hvm,  for  sppeUaat.  Winsor, 
taak  A  itoniB,  Boyd  X  'BaHauai,  nad 
ft  PoweU,  ter  Mapondent. 

OORDON.  J.  Tte^poBtoit  is  tbt  recBlvvf 
st  the  Abrahams  QroBeiy  CompaBy.  He 
appointed  «Dd  qoanfled  «8  iceetvcnr  on  the 
27th  of  Rowmbn',  ISM,  asfl  stftnetinen'tly  In- 
itltnted  tMa  aetton  for  the  iKufoie  of  re- 
Btrainlng  the  sale  of  a  -stock  of  mereftauAfie 
betoOKteg  to  BBch  eorvonittoB,  which  bafl 
been  Icrvled  opon  the  shertff  under  mm  er- 
ecutlon  Issued  upon  a  jadgment  confesBed  by 
the  eorporatloa  In  favor  of  appeUaut,  Bchwalh- 
acber  Bros.  &  Co.  <a  (Wporatlon),  on  the  IMh 
«f  Kfrmnber,  t803;  also,  to  vet  aalfle  Boefa 
Jadgmeut.  and  require  the  sberW  to  turn  ihe 
property  lerled  upon  orer  to  ttie  respondent. 
The  RTonnd  upon  which  the  rfllrf  la  aonght 
1B  that  the  jndgmeot  entered  upon  eonfeMion 
-was  made  by  the  Abrahanur  Orocery  Compaq 
Dy  at  a  ttme  wben  the  corporation  "waa  Insol- 
rent,  and  Itnoirn  by  the  appellant  to  be  Inaol- 
Tent,  and  -waa  entered  with  tl«  Intention  of 
creating  an  unlawful  preference  over  the  other 
creditors  of  rach  liwoKwt  eorperatioD,  aaa 
was  accepted  for  the  purpose  of  htoderlng, 
delaytng,  and  defrauding  the  other  credltera, 
and  that  the  property  levied  upon  Is  an  of  the 
property  of  said  corporation.  There  are  other 
allegations  of  the  complaint  attacking  the  va- 
lidity of  the  Judgment  upon  Tarlona  grounds, 
not  necessary  to  be  here  conridered.  The  an- 
swer denied  the  allegations  of  the  complaint 
as  to  the  Insolvency  of  the  Abrahams  Gro- 
cery Company;  denied  that  the  confession  of 
Jndfonent  was  executed  for  the  purpose  of 
gtvtne  the  appellant  a  preference;  denied  the 
various  aDeKations  of  irregularity  and  Insuf- 
llciencr:  and  set  up  two  affflrmatlve  defenses, 
the  second  of  which  is  that,  in  addition  to  the 
Uen  created  by  the  levy  of  an  execution  based 
on  said  judgment  of  coofesslon  upon  the 
property  tn  q'sestlon,  tt  also  had  an  attach- 
ment Hen  by  virtue  ef  a  writ  of  attachment 
teaned  ©n  the  I7fh  day  of  November,  1894,  lu 
an  action  on  that  day  commenced  agahiat  the 
Abrahams  Orocery  Company.  The  lower 
court,  proeeedtng  without  a  Jury  to  determine 
the  Issues,  made  Its  findings  and  conclnstons, 
upon  which  a  dewee  waa  entered  ta  favor  of 
the  respondent,  and  the  cause  was  appealed. 

1.  The  flrat  contention  Is  that  the  court 
erred  In  not  granting  appellant's  motion  for  a 
nonsuit,  upon  the  gronnd  that  a  receiver  can- 
not bring  a  suit  without  first  obtaining  leave 
from  the  court  which  appointed  him.  Since 
the  fllluE  of  the  briefs  In  this  case,  tlmt  ques- 
tion has  been  determined  by  this  court  ad- 
■rersely  to  the  appellant^  -contention.  Hardin 
T.  Sweeney  (Wash.)  44  Pae.  188. 

2.  It  Is  next  contended  that  the  court  erred 
fn  holding  the  confession  of  Judgment  void. 
The  lower  court  ft>und  as  a  fact  that  at  the 
Ante  at  Mid  confession  the  corporation  malf- 
ing  It  waa  Indebted  to  various  parties  tn 
amounts  grefttly  exceeding  the  amount  of  Its 
aasets;  that  it  wns  unable  to  pay  Its  creditors 
and  cootlntM  In  bnsineaa,  and  was  Insolvait; 


and  that  on  that  day  tts  president,  for  tha 
purpose  of  veeuring  the  appellant,  and  paying 
it  out  of  the  assets  of  the  corporation  in  pref- 
erence to  other  creditors,  caused  said  confesh 
slou  of  Judgment  to  be  made.  It  Is  contended 
that  the  evidence  Is  insufOti^t  to  Justify  this 
finding,  trat  we  are  satisfied  that  It  Is  suffi- 
ciently supported.  Upon  the  trial  It  waa 
shown  that  a  receiver  had  been  appointed  tor 
the  said  Abrahams  Grocery  Company  on  the 
l&th  of  November,  1898,  npon  the  petition  of 
Richard  Wlnsor,  wecretary  of  said  corpora- 
tion; that  said  receiver  qnaUtied  and  entered 
upon  the  -discharge  of  bis  duties;  that  the 
creditors  of  the  corporstlon  attacked  the  va- 
lidity of  appeniant^  Judgment,  and  an  Issue 
was  thereon  framed  In  said  insolvency  pro- 
ceedings; libat,  while  said  issae  was  pending, 
the  corporation,  at  the  Instance  of  the  appel- 
lant compromised  wHh  the  contesting  cred- 
Itora,  and  thereafter  the  Tecelvei  filed  a  re- 
port, representing,  among  other  things,  that 
all  of  the  debts  of  the  corporation  had  been 
fully  paid,  excepting  a  balance  upon  appel- 
lant's Judgment  In  this  petition  he  asked 
permlsBion  to  turn  over  to  the  Abrahams 
Grocery  Company,  subject  to  the  Hen  of  ap- 
peHant's  judgment  the  goods  and  chattels  re- 
maining in  his  hands,  and  that  he  might  be 
discharged  from  further  ctuttody  and  eontnl 
of  the  same,  and  released  and  discharged  as 
receiver.  Accompanytng  this  petition  waa  the 
Htipiflatlon  of  appellant  agreeing  to  the  dis- 
charge of  the  receiver,  aud  consenting  that  the 
property  should  be  ttrrned  over  to  the  corpo- 
ration, subject  to  appellant's  Judgment.  There- 
upon an  order  was  made  approving  ,the  report 
of  the  receiver  as  to  the  receipts  and  disburse- 
ments reported  by  blm,  and  relieving  him 
from  further  duty.  It  -was  shown  by  the 
evidence  that  a  large  portion  of  the  Indebted- 
ness of  the  Insolvent  corporation  bad  not  In 
fact  been  paid  by  the  receiver,  but  that  the 
offlcera  of  said  corporation  had  obtained  from 
certain  of  Its  credttors  extensions  of  time  for 
payment  and  in  some  Instances  had  given 
renewal  notes.  It  was  further  made  to  ap- 
pear that  the  appellant  had  advanced  to  the 
Abrahams  Grocery  Company  the  sum  of  $1,- 
000.  for  the  purpose  of  enabling  it  to  make 
settlement  with  Its  credltora,  and  ttiat  Claims 
against  said  corporation  were  compromised 
for  sums  less  than  the  amonnt  of  its  actual 
indebtedness;  that  after  the  receiver  had,  pur- 
suant to  the  ordo:  of  the  court  turned  back 
to  it  the  goods  and  personal  effects.  It  execut- 
ed a  mortgage  In  favor  of  the  appellnnt  se- 
curing said  sum  of  |1,000,  advauced  for  the 
purposes  hereinbefore  mentioned;  and  tbere- 
aftex  ihe  corporation,  the  Abrahams  Grocery 
Company,  resumed  business,  and  continued 
therein  until  the  271h  of  November,  1894,  up- 
on which  day  the  attachment  already  referred 
to  was  levied,  and  on  the  same  day  the  re- 
spondent was  appoiuted  receiver. 

We  think  that  the  lower  court  correctly 
found  that  the  Abrahams  Grocery  Company 
was  insolrent  at  Che  time  when  the  judgment 
upon  confession  was  entered,  and  also  ^  ths 
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tbae  that  the  attachment  was  levied.  We  al- 
«o  think  that  the  evidence  is  Bofficlent  to 
show  that  the  insolvent  condition  of  said  cor- 
poration at  both  of  said  dates  was  known  to 
the  appellant  We  do  not  think  that  the  re- 
spondent, who  Is  the  representative  of  all  the 
creditors  of  such  Insolvent  corporation,  should 
be  estopped  from  assailing  the  confession  of 
Jud^ent  as  fraudulent,  by  reason  of  tlie 
matters  occurring  in  the  former  receivership 
proceedings,  already  noticed.  The  order  dis- 
charging the  former  receiver  cannot  be  held 
to  bar  the  present  action.  It  simply  approved 
cf  the  acconnts  of  the  recelvei^  and  of  the 
Auming  over  of  the  property  on  hand  to  the 
<c(>Tporation,  and  beyoiul  that  determined 
nothing.  It  Is  clear  from  evidence  that 
the  receiver.  In  his  rq^OTt,  attempted  to  Im- 
pose upon  the  court,  and  that  his  representSr 
tlons  that  the  debts  of  the  corporation  were 
in  fiict  paid  were  false.  It  Is  also  dear  that 
the  falsity  of  the  report  In  this  respect  was 
known  to  the  appellant,  and  we  are  unable 
to  avoid  the  conclusion,  that  said  receiver  was 
acting  under  the  dlrectltm  and  at  the  Instigar 
tion  of  the  appellant.  But,  however  that  may 
tie,  the  evidence  was  sufficient,  we  think,  to 
Jiutify  the  court's  omclasion  that  the  Jndff- 
ment  by  confession  was  for  the  putpose  of 
driving  the  appelant  a  preference  over  all 
other  creditors  of  the  then  Insolvent  corpora- 
tion, and  that  arocUant  accepted  it  for  the 
like  purpose.  Conover  r.  Hull,  10  Wash.  673, 
39  Pac.  166. 

3.  It  appears  from  tiie  record  that  after  his 
qualiflcatlm  the  respondent  moved  the  court 
to  set  aside  and  dissolve  tiie  attachment  of 
Ifovemher  27,  1894.  This  motion  was  made 
nnder  section  318,  2  HiU's  Code,  and  was 
based  upon  affidavits.  The  lower  court  de- 
nied said  motion,  and  this  court  affinued  the 
order  upon  api»3aL  44  Pac.  257.  It  Is  urged 
l)y  appellant  that  this  established  the  validity 
of  its  attachment,  and  IMt  the  lower  court 
was  without  Jurisdiction  In  this  cause  to  in- 
terfere therewith.  We  are  unable  to  agree 
with  this  daim.  Section  818,  supra,  provides 
that  "the  defendant  may  at  emy  time  after  he 
bas  appeared  In  the  action  •  •  •  apply,  on 
notion  *  *  *  to  the  court  In  which  the  ac- 
tion Is  brought,  •  •  •  that  the  writ  of  at- 
tachment be  discharged,  on  the  ground  that 
the  same  was  Improperly  or  irregularly  is- 
sued." It  clearly  appears  that  the  question 
of  the  insolvency  of  the  defendant  In  attach- 
inent  was  not  made  a  ground  for  dissolution 
In  the  motion  already  referred  to.  Upon  that 
point  this  court  said.  In  disposing  of  the  ap- 
peal: "We  are  unable  to  discover  from  the 
record  that  the  appelant  corporation  is  in- 
solvent. *  *  *  It  therefore  becomes  unim- 
portant to  determine;  whether  an  attachment 
way  be  had  In  this  state  against  the  property 
of  an  iiuolvent  corporation."  Under  the  stat- 
vte  already  r^erred  to,  the  only  patties  be- 
fore the  court  are  the  parties  to  the  attach- 
ment proceedings.  It  Is  the  "defendant"  who 
mmj  make  the  motion,  and  the  court  has  no 


jurisdiction  therein  to  determine  the  rl^ts 
of  other  creditors.  Plaintift,  as  against  the 
defendant,  might  be  entitled  to  an  attach- 
ment, but  an  order  sustaining  it  cannot  be 
heidto  bar  other  creditors  from  asserting  Its 
Invalidity  In  a  proper  proceeding.  The  cred- 
itors of  this  ii»oIvent  corporation,  whose  rep- 
resentative the  respondent  la.  are  entitled  b» 
their  day  in  court  on  the  questitm  of  the  va- 
lidity of  this  attachmoit;  and  the  statute  re- 
ferred to  ioea  not  contemidate  that  tb^  may 
be  beard  In  the  proceedings  upon  motI<m  to 
discharge.  We  thertfore  conclude  that  the 
orAer  dmylng  the  motion  ta  dissolve  tin  ac- 
tadutient  cannot  be  inv(Aed  by  appellant  for 
the  purpose  of  defeating  the  Jurisdiction  ot 
the  court  In  the  present  proceedli^. 

4.  Our  conclusion  upon  this  phase  of  the 
ease  makes  it  necessary  to  determine  whetft- 
er  an  attachment  levied  up<m  the  prop^ty  of 
a  craporation  which  is,  In  fiut,  Inaolvent  at 
the  time  of  the  levy,  can  be  set  aside  where 
InsolvMicy  prsceedings  had  not  been  instl- 
tnted  prior  to  theattacfament.  Whatever  role 
may  prevail  elsewhere,  It  *8  now  well  settled 
In  this  state  that  the  assets  of  an  Instdvoit 
corporation  constitute  a  trust  fund  for  the 
bmeflt  of  all  of  its  creditors.  Thonipscm  v. 
Lumber  Ca,  4  Wash.  000,  30  Pac  741,  and 
31  Pac  25;  Oonover  v.  Hull,  supra;  ilcKas 
T.  Blwood,  12  Wash.  S79,  41  Pac.  919.  And 
we  think  It  must  be  held  that  no  preference 
can  be  maintained  based  uptm  any  action  '*r 
proceeding  of  a  creditor  takoi  with  knowl- 
edge  of  the  insolvent  condition  of  such  cor- 
poration. It  Is  wholly  Inconsistent  with  the 
trust-fund  theory  to  permit  a  race  of  vigi- 
lance to  be  instituted  between  the  credlton 
ot  an  Insolvent  corpoTatl<m.  As  between 
them,  "eqnallty  is  equity."  Ford  t.  Bank 
(Wis.)  58  N.  W.  768;  Tompson  v.  Lumber  Co.. 
6  Wash.  527,  82  Pac.  '636;  Ckmover  v.  Hull 
10  Wash.  673,  39  Pac.  166. 

5.  Nor  do  we  think  that  appellant  la  en- 
titled to  recover  costs  paid  to  the  sheriff  for 
the  care  and  custody  of  the  property  levied 
upon  nnder  the  attachment,  budndlns  the 
rrait  of  the  premises  where  the  proper^  was 
kept.  The  record  discloses  that;  Immediate- 
ly upon  qualifying,  the  resptmdent  denumded 
possession  of  the  pnverty,  which  was  re- 
fused, and  thereafter  was  obliged  to  institute 
proceedings  for  its  recovery.  In  withholding 
the  property  from  therecdver,  appelant  took 
Its  chances.  It  bad  an  opportunity,  without 
Incurring  such  expense,  to  come  In  and  share 
ratably  with  the  other  creditors  of  the  in- 
solvent corporation.  Instead  of  voluntarily 
doing  so,  it  saw  fit  to  resist,  and  sought  to  en- 
force its  claim  to  a  preference.  It  did  so  at 
its  perl],  and  must  abide  the  consequences. 

The  conclusion  which  we  hSTO  reached  up- 
on the  questions  already  CMuidered  makes 
It  unnecessary  to  determine  some  minor  ques- 
tions discussed  In  the  brlefii  of  conns^  Th» 
decree  will  be  affirmed. 

800TT  and  ANDEBS.  J3^  COMOb 
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*  ASPLUND  T.  MATTSON. 
fSnpmnc  Coort  of  Washington.   Oct  1.  1896.) 

A?rUL— WaITBH   op   ObJBOTIOK  —  COKTXUf — 

BCBUEX  OF  PbOOF. 

L  A  defendant  who  soes  to  trial  without  ob- 
Jectioa  to  the  plaintifTa  reply  walTM  the  right 
to  object  to  its  snfficiencr  on  appeal. 

2.  A  sospeo^n  of  work  nnaer  a  contract  for 
a  ieagth  of  time  prohibited  bj  its  terms,  when 
rendered  excusable  by  act  of  God,  is  not  a 
breach  of  the  contract,  and  the  othn  party  is 
not  thereby  joatified  in  terminating  it. 

Aiveal  from  roperior  coort,  Sbaglt  county; 
Henry  McBrlde,  Judge. 

Acdoa  l7  Oabrlel  Aaplnnd  agalut  Gbarles 
HattBOD.  Judgment  for  plalatlff,  and  detakd- 
ant  anwalL  AfflnnBd. 

rnsk  Qnlnhy,  for  appelant  Hinko  & 
HooMT,  for  reqKmdent 

GORDON,  X  Beflpondent  brought  this  ac> 
tkn  to  recoYer  damages  tor  breach  of  a  con- 
tract In  writing  entered  into  between  the  par- 
tha,  b|y  the  terms  of  which  the  respondent  un- 
dertook and  agreed  to  clear  ready  for  plowing 
SO  acres  of  land  aa  fb»  homestead  of  the  ap- 
peUaift,  and  to  c<Hnmenee  work  by  July  1, 1892, 
*^nd  oontintie  imtil  finished,  whicli  shall  not  be 
later  than  October  1,  1893.  and,  if  disccutlnned 
tar  more  than  thirty  days,  said  Mattson  shall 
hav*  snfflclent  cause  for  nnllitying  this  can- 
tract"  The  answer  of  the  defendant  was  a 
(eneral  denial,  coupled  with  an  afflrmatlTe  de- 
fense and  coonterdalm.  Tbei«  was  a  rerdict 
and  jndgmoit  tberecm  ft»r  respondent,  and  the 
defendant  In  tbe  actlcn  an>ealied. 

1.  It  la  orged  In  Qds  coort  that  the  of 
ttM  K^oodait  ouMMitates  no  defense  to  tlie 
ifflnnatlTe  defense  contained  in  tbe  answer, 
and  It  Ifl  fnrtber  ccmtended  that  the  reply  was 
a  departure  from  the  canw  of  action  set  cot 
bi  the  comidalnt  We  hare  become  aattofled, 
from  an  examination  of  tbe  pleadings,  that  these 
obijectlona  are'  not  wen  taken;  bat,  in  any 
erent.  we  think  that  they  come  too  late,  and 
that  br  ptoceedfaig  to  trial  wltboiit  objection 
the  appellant  has  walred  his  right  to  urge  them. 

2.  It  la  next  cranplalned  that  tbe  conrt  erred 
tn  Ingtructlng  tbe  Jmy.  It  Is  conceded  tbat  tbe 
ntpoaSiaait  had  commenced  tbe  work,  and 
deared  a  considerable  portion  of  the  land,  and 
that  tbe  appellant  had,  from  time  to  time,  ad- 
vanced as  part  payment  of  the  contract  price 
the  sum  of  $610.  It  also  appears  that  the  re- 
tpoDdaat  bad  dlecontinrnd  work  during  the 
q  ring  and  sommer  nxmths  of  1808,  pleading  as 
an  ezcnae  for  so  dotac  fbMt  he  was  presented 
from  proeccntlng  the  work  by  reason  of  the  eot- 
ceas  of  ratnfUI,  flooding  tbe  land  to  an  extent 
not  contemplated  by  tho  pardes  at  the  time  ct 
tke  enentloD  of  the  contract,  and  snch  as  to 
Under  maA  mate  It  In^oasIUe  fbr  him  to  con- 
ttama  the  work;  and  that  his  failure  to  go 
ahead  was  reason  of  an  act  of  God,  where- 
by he  waa  ciciiaed.  It  fdrOier  ^^teared  that 
on  the  lOtb  of  Angmt.  1888,  and  before  the 
ttana  fixed  the  contract  tor  tbe  cnmptrrtnn 
of  On  md;  the  ■pprilant  entmd  1900  lha 


premlees,  took  possession  thereof,  and  com- 
pleted the  work.  The  instractkai  complained 
of  In  this  rc«ard  la  as  foUowa:  "If.  gentlemen 
of  the  Jury,  yon  belleye  from  the  eyldeooe 
that  the  plaintiff  was  prevented  from  continu- 
ing the  woi^  in  clearing  said  land  for  the  rea- 
son that  there  had  been  exceesiTe  rainfall  In 
the  spring  and  smnmer  of  1893,  thereto  flood- 
ing the  land  of  defendant  to  such  an  eztentr 
and  tbe  same  not  being  contemplated  by  the- 
parties  at  the  time  of  the  execution  of  the  con- 
tract, and  so  as  to  hinder  and  make  it  abso- 
lutely impossible  tor  plaintiff  to  continue  the 
woi^  at  that  time,  and  without  allowing  thirty- 
days  to  elapse  without  performing  said  work, 
or  any  part  thereof,— that  Is,  that  he  was  pre- 
vented from  going  ahead  with  the  woik  by  an 
act  of  God,— that  la  a  l^al  excuse  for  the  plato- 
tlff  dlscantlnuing  the  work.  And  it  havings 
been  conceded  that  the  defendant  was  upon  the 
lands  on  or  about  the  10th  day  of  August,  1893,^ 
and  began  to  complete  the  work  which  plain* 
tiff  waa  to  perform  nnder  the  terms  of  the  con- 
tract, then,  and  because  of  that  act,  the  burden 
of  proof  is  shifted  upon  the  defendant  to  prove 
that  plaintiff  was  not  rrady  and  wilUng  to  con- 
tinue In  the  performance  of  said  work,  and  re- 
fused to  go  upon  the  land  as  soon  as  It  was  In 
ccmditirai  to  have  work  done  upon  it;  and,, 
should  yon  that  tbe  defendant  lias  not,  by 
a  fair  preponderance  of  the  evidence,  proved 
such  refusal,  and  should  yon  further  find  that 
plaintiff  waa  prevented  from  so  completing 
such  work  hy  reason  of  the  acts  of  the  defend- 
ant In  going  upon  said  premises  and  perform- 
ing the  work  himself,  then  yon  should  find  for 
the  plaintiff,  and  flx  his  damages  at  the  amount 
of  what  you  may  believe  from  the  evidence 
would  have  been  tbe  fair  proUta  of  the  entire 
contract  had  be  been  allowed  to  flnlah  the 
same." 

It  la  contoided  that  ttie  bnrden  of  proof  did 
not  shift  upon  ttie  defoidant  to  prove  that  tbe 
plalnttfl  waa  not  ready  and  willing  to  contlmie 
the  work.  But  we  think  counsel  Is  mistaken 
ta  aasmntaig  that  tbe  diacontlnnance  of  tb» 
work  iqxm  tbe  part  of  respondent  consUtnted  » 
breaxdL  And  In  tbe  light  of  tbe  evidence  and 
the  Terdkt  rendesed,  the  Jmy  erldenOy  consid- 
ered leqwndenfa  fallnre  to  prosecute  the  work 
during  the  spring  and  summer  months  excus- 
able. Undor  the  drciunstancea.  there  was  no 
tHreadi  of  contract  upon  bis  put.  The  voA 
wu  idn^  napoided,  and.  the  appellant  bar- 
ing entered  and  dispossessed  respondent  prior 
to  the  period  fixed  by  the  onttract  for  complet- 
ing the  work,  he  aasnmed  the  burden  of  proof 
aa  charged  in  the  instruction  complained  of. 
BtdL  Guit  H  808;  609;  3  Am.  ft  Eng.  Bnc. 
Law,  p.  899;  2  PanL  Cont  (6th  Ed.)  672. 

8.  ^le  next  am  ctMni^alned  of  rdates  t» 
tiie  giTfng  of  another  InstroctlaD.  But.  wbe* 
the  Inatmctlon  Is  conaldered  in  the  light  of  ih» 
admitted  fact  that  the  appellant  took  peases- 
sloi  of  the  premises,  and  the  further  fact  that 
the  jury  have  by  their  vraxUct  determined  that 
there  was  no  breach  of  tbe  eontnct  iqiwn  tb» 
revondent^  part,  we  think  that  the  glrli*  oC 
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the  InstnctlMk  was  not  enrof;  and.  In  any 
otcbI,  it  was.  art  prejudicial  error. 

4.  Tbf  lemBiolDc  oCdectian  Is  bbftt  ttn  tcp- 
dbtfe  and  Jvdlpneiit  Is  net  supported  tbe  evl- 
dnne^  aoA  It  1b  ovged  opoa  the  tbeoiy  ttaait  tbc 
Jui7  baaed  tks-  anoent  of  the  recorery  glroi 
upon  tbs  asMnvtlott  that  the  plaintiff  was  en- 
tttled  to-  zacMter  tiic  total  amooDt  of  what  he 
would  ham  made  bad  he  be«a  allowed  to  com* 
I^te  the  contract.  We  have  examined  the 
evidence  and  the  charge  of  the  court  bearing 
upon  this  feature  of  the  ease,  and  do  not  feel 
warranted  In  disturbing  tlie  rerdlcL  Afflrmed. 

DUNBAB  and  ANDBOS,  IJ.,  oowrar. 


BTATB  ex  rri.  HBBEEa  et  al.  t.  SUPB- 
BIOB  GOUBT  OP  KINO  COUNTT  et  al. 

OSupreDw  Goart  of  WoaUigtam.    Feb.  1806.) 

For  majoritj-  opfhloB,  set  48  Fac  887. 

QOBDON,  J.  (eonenrrlnsK  I  concnr  In  an 
that  Is  aald  W  the  foregoing  opinion,  and,  whfle 
I  aeriotialr  qaaatlra  the  lurlsdlctlon  of  thts 
court  to  entutaln  appllGatlons  of  this  diarac- 
ter,  bellevlnR  that  the  lelaior  has  an  ample 
lemedy  b7  aweal.  neTerthdeaa  jarlsdtctfon  has 
been  ae  often  aascrted  by  a  majority,  and  be- 
•ome  BO  generaHy  racogntaed  ny  the  profession, 
tbat  I  am  unwilling  to  dissent  upon  that 
ground.  In  this  connection  I  folly  aronclate 
the  forctt  of  the  Eeaawlng  of  Mr.  Jnstlce  Ddn- 
bu,  q>eclal]y  concurring  In  State  t.  Superior 
•Oourt  af  BUnftOa.7  Wastk  807.  84  Fac  11(33. 


AaXTOJLR  T.  TEBBITOBT. 

(Supreme  Court  of  New  Mexleo.   Sept  1, 
1806.) 

IbntOKB— KlCBSiAKT  I\STRrnTIO?«a  —  Affbii.— 
Dptt  or  CLiRK  TO  Sbitd  T7p  Tratschipt. 

Under  Comp.  Lbws,  f  247tl,  profidlnir  that 
when  Mr  appeal  shall  be  talcra.  which,  meratei 
aa  a  stay  at  procenUoas,  It  RbaU  be  the  duty  of 
the  clerk  of  the  district  court  to  make  out  a 
tranwript  of  the  record,  "and  retnrn  the  same 
to  the  offfce  of  the  clerk  of  the  wipreme-  court 
without  delaj,"  na  appeal-  bj  defeadant  ia  a 
homicide  case^.  which -by  section  2488  operatM  as 
a  supertiedeaB,  the  clerk  mnnt  send  up  the  tran- 
script, witliont  regard  to  payment  of  fees  there- 
Itor  By  defrndant. 

On  the  STeritflv 

CHrlfheration  and  premeditatioa  heina  cwswi 
tiali  of  mnrder  in  the  first  dc^rree.  and  they  be- 
ll^ presumed  only  where  the  killing  is  perpe- 
trated bj  meant  it  pofson,  lying  in  wait,  torture, 
or  fa  an  attempt  to  Luuinft  a  felony,  or  by  an 
act  greetly  dannTcroiM  to  the  HTeti  of  others,  t>- 
dieating  a  depraved  miad  reganUesA  of  hufnan 
life,  it  is  error  to  charge  only  on  mnrder  in  the 
first  degree  where  it  appears  tbat  dece»tenis 
Sound  dead  Id  their  wagoaa,  tlieir  heads  and 
Dacca  badly  cat  and  heatmk,  sa  aa  beletaaing  to 
one  of  them  being  found  in  one  of  the  wagons, 
with  blood  on  it.  and  some  sacka  of  flour  1>eing 
missing  from  one  of  the  wagons;  ft  not  being 
^wn.  how*  or  under  what  eirenmstanaH,  the 
kiiliag  oGcamd.    LaughUn.  J.*  diaaentiog. 

Bmr  t»  dMrtct  coast.  San  fittgoei  coaaly; 
teCnn  Ohk<  jMttca  Tboaw  BiBttk 


Sdplo  AgtiDar  was  conrleted  of  murder,  and 
brings  error.  Kervaed. 

M.  Salaaar,  Cor  irialnttft  in  ertor.  J<dm  P. 
Victwy,  Sol.  GmL,  tat  the  Tertltary. 

BANTZ,  J.  On  motion  of  tbe  defendant  ta 
this  court  an  order  was  made  dlrectioR  tlie 
cleric  of  tbe  Fourth  district  to  send  up  the 
traoBcrlpt  of  tlie  record  and  proceedin;;;s  in  this 
case,  or  ahovf  caose  wliy  ttie  same  shoald  noc 
be  done.  The  clerk  has  made  a  return,  and 
tiiat  porthiB  which  Is  material  to  tbe  deefarion 
of  this  matter  sets  out,  in  subataoce;  tliat  tbe 
fiBOs  allowed  fbr  tiw  preparatioo  of  tbe  traas- 
crfpt  bare  not  be«v  paid  or  tendered  by  the  de- 
fendant Tbe  defendant  was  oonvicted  of  Bin- 
der in  the  first  detccee  at  the  trial  In  the  dis- 
trict court  from  which  tJie  appeal  was  taken. 
Under  the  statute  of  tbe  territory  an  appeal  in 
aoeb  ase  operartes  as  a  supersedeas.  Sectien 
218ft.  Cfunp.  Laws.  By  sectloa  347S,  Goi^ 
Laws  1884.  it  la  provided.  "Wbm  an  appeal 
shall  be  t^en  wblcfa  opetates  as  a  stay  of 
proceedings,  it  shall  lie  tbe  doty  of  the-  cleik 
of  the  district  cpart  to  make-  out  a  tranacripi  of 
tbe  record  tn  ttic  caase  and  certify  ud  tenn 
tbe  aane  to  the  office  of  the  derk  at  the  i»- 
pmne  court  without  dday."  In  secttaa  3477 
It  la  provided,  "When  appeal  does  not  oper- 
ate aa  a  stay  of  proceedlaga,  such  tmnseript 
shall  be  made  out  rattfled  [certiOed}  and  re- 
turned on  the  appltcatlon  of  the  appoUant." 
In  these  two  sectlena  a  dear  diattoetloo  la 
taken  between  those  cauma  la  which  there  la 
a  stay  of  execution^  and  those  ta  wUeh  thm 
la  nat.  In  the  former  tbe-  ckfk  of  the^  dtotrlct 
covrt  is  Kfinlred  to  mala  <mt  and  letam  tlK 
transcript  Inta  tite  clerk's  irfBc*  of  this  eenrt 
without  delay,  feat  in  tbe  tattn-  It  ta  to  be  aiade 
out  and  retuaned  ea  the  appllca£lDa  of  tiw  ap- 
priteat  If  then  has  bees  a  stay  oC  execution, 
the-  territory  becomes  Interested  tn  a  speedy  de> 
tennlnatloik  of  the  appeal  and  iteie  to  as  wwr 
ta  whkfa  tbat  appeal  can  be  delcmhied  witb- 
ont  a  transcripc  befloee  thts  eourt  if  there  haa 
be«i  DO  snperaedeea,  the  Jwknaeat  of  tbe  cowrt 
betow  Is  eaiTled  Into  exeeittiwi  afmlafS  tbe  de- 
fendaat  notwltbsmad  i  dk  tbe  appeaL  Tbe 
same  qoestlou..  under  like  statntoiy  prorisloDa 
was  passed  vfttm  in  State  Ihtlly.  45  Mo.  154, 
and  Judge  BUss.  spcaklna  for  tbe  court,  says: 
"la  ctrtt  eases  if  the  appelant  taila  t»  see  that 
Us  tnnscript  to  U«d.  the  respondent  taay  pew- 
doce  oae  and  trice  >adfcment;  bat  In  crtaatnal 
caaes,  tf  It  Is  not  seat  by  tbe  deriE  vt^an  snper- 
sedeas.  arcocdlng  to  the  reqtttressentt  of  scc- 
don  16,  or  net  produced  by  the  appeUaat  wbea 
there  to  no  anpersedeaa.  according  ta  aectkm 
17,  I  knew  not  bow  the  caae  will  mt  heR.  cr 
bow  the  sentHice  Is  to  be  eat><w(ed.  If  the 
derifs  duty  to  Ibnited  hr  tbe  aMlity  «r  wfait«- 
ness  of  the  accused  to  pay  him  for  tbe  imm- 
crlpt.  he  -need  oaly  to  peoeare  the  aUowwsoe 
at  the  sopessedeni^  and  tbsa  paatpona  kwitA 
nltely.  or  de&at  allogctber,  tba  eaeeutkM  a< 
the  aaniopica.  Then  la  a  towked  rtlmkmlaa  la 
appada  wfeai*  Umm  li  a  avMNdaai^  mmt 
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where  there  li  doii&"  "The  duty,  tbeD,of  Bend- 
iag  up  a  proper  transorlpt  upon  supersedesfi  la 
a  crinilaal  prosecatlon  is  imperative,  and  to  not 
pereonfll  to  tbe  deA,  without  the  appUcatton 
of  tlie  accused.  It  becomes  ssseotial  to  the  fur- 
ther proBecutkm  ftf  the  case,  and  the  execution 
of  tbe  Judgmunt.  In  wblcli  the  accused  may  have 
DO  interest."  Tbe  mandamus  to  the  clerk  was 
made  peremptory.  In  Territory  t.  Hicks  (N. 
M.)  30  Pac.  872,  this  court  pointed  out  tbe  dls- 
tloctloa  to  be  observed  in  cilnUnal  cases  on 
appeal,  t)etween  those  with  and  those  without 
supersedeas.  Our  conclusloD  therefore  Is  that, 
this  being  an  appeal  where  the  execution  of  the 
judjcment  of  the  court  below  Is  stayed.  It  Is  the 
duty  of  tbe  clertc  to  roake  out  and  return  the 
transcript  Into  the  cletk's  offloe  of  this  court 
without  delay,  and  that  tbe  failure  cr  refusal  of 
the  appellant  to  pay  for  such  transcript  cannot 
be  averred  by  an  excuse  for  the  Cailore  so  to 
do.  TbouKh  it  may  have  been  the  long-stand- 
ing practice  for  appellants  in  criminal  cases  to 
pay  for  such  transcript,  we  are  satisfied  that 
the  lei^slature  has  so  provided  as  to  excuse 
those  who  have  obtained  a  stay  of  execution. 
As  to  what  may  be  the  right  of  tbe  clerk  In  re- 
lation to  costs  In  other  re^^ecta.  It  Is  not  aecsa- 
mrj  to  decide.  TIm  iuIb  herstoCore  granted 
Is  made  absolute. 

SMITH,  a  J.,  and  ]:4AUaHUN  «ad  HAM- 
U/rON,  JJ^  eoBcnr. 

HAMILTON,  J.  ScIplo  AgolIar.  the  plain- 
tiff In  error,  was  Indicted  in  tJbe  district 
court  for  tbe  Fourth  Judicial  district.  In  the 
eonnty  of  Ban  Mign^  on  the  29tb  of  8eptem< 
foer.  for  the  murder  of  one  Ullarlo 

Martlnea  and  Juan  Jlmea.  At  tbe  April 
term,  1866,  be  was  tried  In  said  court  for  the 
kllUnf;  of  Juan  Jlmes,  and  was  discharged 
by  tbe  court  At  tbe  April  term,  189ti,  he 
was  tried  under  tbe  otiwr  indictment  Cor  tbe 
killing  of  Hilarlo  Martinez,  and  was  found 
gnilty  of  murder  In  tbe  flrst  def^ree.  After 
nnsucceaeful  motions  for  a  new  trial  and  in 
arrest  of  Judgment,  be  brings  the  case  here 
by  appeal 

It  appears  from  the  record  In  tbe  case  that 
tbe  defendant  oa  or  about  tbe  18tb  of  Sep- 
tember, 1894,  was  traveling  from  a  place 
called  **Oocblt],"  ia  New  Mexico,  to  his 
borne.  In  San  Ulguel  cetmty;  that  while  so 
traveling  he  came  up  with  Hllario  Marlines 
and  Juan  Jlmes,  who  were  freighters  going 
In  the  same  direction.  He  traveled  with 
tbese  parties  during  tbe  remainder  of  tbe 
18th.  camped  with  them  during  the  night, 
and  traveled  with  tbera  until  late  In  the  aft- 
ernoon of  the  19tb,  when  they  all  sttniped 
for  dinner.  After  dinner  they  separated,  tbe 
defendant  going  In  the  direction  of  his  home, 
which  be  reached  that  night  or  tbe  next  day. 
Some  four  days  after  thia  tbe  bodies  of  tbe 
two  ftvlgbters  were  found  dead  in  their  wag- 
oas.  some  miles  from  tbe  place  wfaere  the  de- 
fendaat  Itft  tbem,  and  About  400  yards  frea 
tbe  nad,  B»  ww  mirtx  Men  wltb  them  aft* 


er  leaving  them  on  tbe  evening  of  the  19th. 
They  were  never  seen  after  that  time  until 
their  dead  bodies  were  found.  The  defend- 
ant was  arrested.  Indicted,  tried,  and  con- 
victed, as  above  stated.  It  will  be  seen 
from  this  statement  of  facts  that  there  was 
no  eyewitness  of  the  murder,  and  that  there 
were  no  facts  whatever  developed  upon  the 
trial  showing  the  circumstances  under  which 
the  crime  was  committed.  Tbe  killing  was 
establlBhed,  and  the  condition  In  which  the 
bodies  were  found  showed  that  death  wan 
produced  by  a  dangerous  weapon;  but  how, 
or  under  what  circumstances,  or  what  was 
done  or  said  by  the  deceased  or  tbe  slayer 
at  tbe  time  of  tbe  homicide,  does  not  appear. 
At  the  close  of  the  evidence  tbe  court  In- 
structed the  Jury  as  to  murder  in  the  first 
degree  only,  and  did  not  charge  as  to  mur^ 
der  In  the  second  or  third  degrees.  In  this 
failure  of  the  court  to  Instruct  tbe.  Jury  as 
to  murder  In  the  second  and  third  degrees, 
It  Is  Insisted  by  the  plaintiff,  there  was 
ror. 

Under  section  2054  of  the  Compiled  Lawa 
of  Kew  Mexico,  it  Is  made  the  doty  of  tbe 
court  ta  all  cases,  whether  civil  or  criminal, 
to  Instruct  tbe  Jury  on  the  law  of  tbe  case, 
and  Its  failure  or  refusal  so  to  do  shall  be 
sufficient  ground  for  a  reversal  of  tbe  Judg* 
ment  It  has  been  held  by  this  court  that 
It  Is  tbe  duty  of  the  district  court  properly 
and  fully  to  Instruct  tbe  Jury  as  to  the  law 
in  all  ctimlnal  cases,  whether  requested  so 
to  do  or  not.  Failure  on  the  part  of  tbs 
court  so  to  Instruct  Is  a  ground  of  error. 
Territory  t.  Friday  (N.  M.)  42  Pac.  82.  Was 
It  tbe  duty  of  tbe  district  court,  under  the 
facts  developed  In  this  case,  to  charge  the 
Jury  upon  any  other  degree  of  murder  than 
tbe  flrst?  "Murder"  is  deflaed  by  our  stat- 
ute to  be  the  unlawful  killing  of  a  human 
being,  wltb  malice  aforethought,  either  ex- 
press or  Implied.  Express  malice  is  a  de- 
liberate Intention  unlawfully  to  take  away 
human  life  Malice  Is  Implied  when  no  con- 
siderable provocation  appears,  or  when  all 
tbe  circumstances  of  tbe  killing  show  a 
wicked  and  malignant  heart.  Under  our 
statute,  murder  Is  divided  Into  three  degrees: 
First,  all  murder  which  shall  be  perpetrated 
by  means  of  poison,  or  lying  in  wait,  tor- 
ture, or  by  any  kind  of  willful,  deliberate, 
and  premeditated  killing,  or  which  is  com- 
mitted in  the  perpetration  of,  or  attempt  to 
penwtrate,  any  felony,  or  perpetrated  from  a 
deliberate  and  premeditated  design  unlaw- 
fully and  maitclomly  to  effect  tbe  death  of 
any  human  being,  or  perpetrated  by  any  act 
greatly  dangerous  to  the  lives  of  others,  and 
Indicating  a  d^raved  mind  regardless  of 
human  life,  Is  murder  In  tbe  flrst  degree; 
second,  all  murder  which  shall  be  perpetrat- 
ed, without  a  design  to  effect  death,  by  a 
person  while  engaged  In  tbe  commission  of 
a  misdemeanor,  or  which  shall  be  perpetrat- 
ed In  tbe  beat  of  pasMon,  without  a  dealga 
to  offlket  death,  bat  la  a  cni^  «r  iimmI 
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nuumer.  or  by  means  of  a  dangerous  weap- 
on, unleflB  It  Is  conunltted  under  aneb  dr- 
cnmstances  as  conatltnte  excusaUe  or  Justi- 
fiable taomlctde,  or  which  shall  be  perpetrat- 
ed unnecessarily,  either  while  reslstlns  an 
attempt  bj  the  person  killed  to  commit  any 
offense  against  the  person  or  property,  or 
after  such  attempt  shall  have  failed,  shall  be 
deemed  murder  In  the  second  degree;  third, 
every  killing  of  a  human  being  by  the  act, 
procurement,  or  culpable  negligence  of  an- 
other, which  Is  not  murder  In  the  first  or  sec- 
ond degree.  Is  murder  In  the  third  degree. 
Every  unlawful  killing  of  a  human  being, 
with  malice  aforethought,  Is  murder,  either 
In  the  first  or  second  degree.  Under  the 
facts  In  this  ease,  it  Is  only  necessary  to 
consider  murder  In  the  first  and  second  de- 
grees. The  distinctive  features  which  sep- 
arate murder  In  the  first  from  murder  In 
the  second  degree  are  deliberation  and  pre- 
meditation, which  are  present  In  the  first, 
and  absent  In  the  second.  In  both  these  de- 
grees the  killing  must  be  unlawful,  and  In 
both  It  must  be  done  with  malice  afore- 
thought; but  the  two  essential  elements 
which  constitute  murder  In  the  first  degree, 
and  which  are  not  present  In  the  second,  are 
that  premeditation  and  deliberation  upon  the 
acts  done  In  the  commission  of  a  crime, 
which  aggravate  the  offense,  and  remove  all 
ideas  of  excuse  or  Justification,  and  elevate 
the  crime  from  one  of  murder  in  the  second 
to  one  of  murder  In  the  first  degree.  If  the 
murder  Is  perpetrated  by  means  of  poison, 
lying  in  wait,  torture,  or  in  any  attempt 
to  commit  a  felony,  or  by  an  act  greatly 
dangerous  to  the  lives  of  others.  Indicating 
a  depraved  mind  regardless  of  human  life, 
the  law  presumes  that  the  acts  by  which  the 
murder  has  been  thus  committed  have  been 
done  with  that  premeditation  and  delibera- 
tion which  constitute  the  crime  murder  In 
the  first  degree.  Where  a  person  has  taken 
the  life  of  another  by  either  of  these  meth- 
ods, the  law  has  said  that  the  very  act  of 
taking  life  In  that  form  contains  In  itself 
the  mental  requirements  of  premeditation 
and  deliberation,  making  It  murder  in  the 
first  degree  without  the  proof  of  any  other 
facts.  In  a  trial  for  murder  committed  by 
one  of  these  methods,  the  inquiry  Is  as  to 
whether  the  killing  was  committed  by  a 
method  thus  Inhibited  by  the  statute,  and  if 
It  was  so  committed  the  court  and  Jury  may 
find  from  such  killing  that  It  was  done  with 
deliberation  and  premeditation.  If,  howev- 
er, it  Is  shown  that  the  murder  was  commit- 
ted In  any  other  manner,  then  there  Is  no 
presumption  of  law  or  fact,  against  the  de- 
fendant, that  the  killing  was  done  with  de- 
liberation and  premeditation.  "But  a  mere 
killing  with  such  weapon,  with  nothing 
more,  la  not  murder  In  the  first  degree.  And 
where  the  statute  requires  a  more  distinct 
premeditation,  or  more  Intense  malice,  the 
Tetdkrt  can  only  be  tot  the  second  de^cree." 
S  Btab.  Nnr  Or.  Froe:  |  608.   While  tte 


death,  and  the  weapons  or  means  used  to 
produce  death,  may.  In  and  of  tiimadves, 
be  sufficient  to  show  mnrdw,  yet  alone  tta^ 
raise  no  presumption  as  to  the  degx«e  «f  the 
murder.  If  any  presumption  as  to  tbm  de- 
gree 18  to  be  raised  from  these  facta.  It  Is 
the  second  degree;  and.  If  the  torltory 
would  lift  the  crime  from  this  to  the  higher 
degree,  It  can  do  so  only  by  the  proof  <tf 
auch  additional  tects  and  drcnmstancefl  In 
ration  to  the  crime  as  will  permit  the  court 
to  chai^  and  the  Jury  to  determine,  that 
It  was  done  with  that  deliberation  and  pre- 
meditation which  will  make  it  mnrdw  In 
the  first  degree.  If  no  such  facts  and  <Hr- 
cnmstancea  are  shown,  it  will  be  the  doty 
of  the  court  to  so  Instruct,  and  the  Jury  to 
find  a  vodlct  In  the  second,  or,  it  may  be. 
In  a  lower,  degree.  Kerr,  Hom.  p.  90,  in  dis- 
cussing thla  subject,  says:  *'Whlle  the  pre- 
snmpUons  of  malice  are  necessarily  pre- 
sumptions of  murder,  because  all  killing  Is 
murder,  yet  a  presumption  of  malice,  either 
from  the  act  of  killing,  the  weapon  or  means 
used,  raises  no  presumption  as  to  the  degree 
of  murder,  and  consequently  no  presumption 
that  the  homicide  Is  more  than  the  lowest 
degree  of  malicious  killing,  which  is  asually 
murder  In  the  second  degree.  A  higher  de- 
gree of  guilt  can  be  established  only  by  ad- 
ditional proof  of  prerlous  deliberatimi,  pre- 
meditation, or  reflection."  While  the  mle 
thus  laid  down  by  Mr.  Kerr  Is  no  doubt 
true  in  respect  to  the  necessity  of  proof  of 
deliberation  and  premeditation  to  raise  the 
murder  from  the  second  to  the  first  degree, 
and  that  malice  Is  a  necessary  element  of 
murder,  we  cannot  agree  that  malice  Is  to  be 
regarded  simply  as  a  presumption  of  law. 
It  Is  an  element  to  be  found  from  the  facta 
by  the  Jury.  Malice  is  not  a  presumption 
of  law  arising  from  the  fact  of  the  killing, 
though  the  killing  may  be  sufficient  to  Jus- 
tify the  Jury  In  finding  malice.  Territory  v. 
Lucero  (decided  at  this  term)  46  Pac.  IS; 
Stokes  V.  People,  58  N.  T.  164;  Milton  v. 
State,  6  Neb.  136;  People  T.  Belencla,  21 
CaL  644;  State  v.  Turner,  Wright,  26;  Com. 
V.  Drum,  C8  Pa,  St  9;  Dalns  v.  State,  2 
Humph.  439;  Hamby  v.  State,  86  Tex.  623; 
Territory  v.  Romlne.  2  N.  M.  114.  The  bur- 
den of  proof  to  establish  the  guilt  of  the 
defendant  to  the  satisfaction  of  the  Jury, 
beyond  a  reasonable  doubt,  never  shifts 
from  the  territory  to  the  defendant,  but  re- 
mains with  the  territory  throughout  the 
trial;  and.  If  the  territory  would  convict  the 
defendant  of  the  highest  grade  of  homicide. 
It  can  do  so  only  by  showing  either  that  It 
was  committed  by  that  means  from  which 
the  law  presumes  deliberation  and  premedi- 
tation, as  if  done  by  poisoning,  lying  In  wait, 
etc.,  or  by  showing  that  the  crime  was  com- 
mitted nnder  such  clrcumstancee  that  the 
Jury,  under  a  proper  charge  from  the  court 
may  find  as  a  fact  that  It  was  done  with 
ddlberation  and  premedltatlML  OoOn  v. 
n.       1S6  U.  8.  488,  4B2-481.  IS  Ba^  Ot 


Digitized  by*^OOQle 


N.M.) 


AOUILAB  «. 


TEBBITOBY. 


845 


304;  DarU  r.  U.  S.,  160  U.  S.  468, 16  Sup.  Ct 
3^  In  ttie  caM  of  State  t.  Fayne,  10  Waab. 
553,  39  Pac.  168,  the  conrt,  bt  dlscuMiiiK  the 
presomptlcnu  wblch  arise  from  tbe  proof  of 
killing,  B&j:  "The  premeditation  required  to 
cDoatltnte  murder  In  the  flrst  degree  Is  a  dia- 
tlncrt  element,  taarlne  no  relation  whatever 
to  the  fact  of  the  killing;  and  for  that  rea- 
son all  the  anthoritiee  hold  that  no  presmnp- 
tion  of  murder  in  tile  first  degree  flows  from 
the  ptoct  of  the  killing;  bat  as  to  murder 
in  the  second  d^ree  the  reasons  which  In- 
duced the  holding  at  common  law  still  hare 
force."  In  the  case  of  Stokes  t.  P^iB,  68 
N.  T.  164,  attee  discussing  this  question  of 
the  dlfferont  degrees  of  murder,  the  court 
use  this  language;  *mie  Intention  may  be 
Inferred  from  tbe  act,  but  this.  In  principle, 
Is  an  inference  of  fact  to  be  dmwn  hj  the 
Jury,  and  not  an  ImpUcation  of  law  to  be 
applied  hj  tbe  court.  •  •  •  Und«  the 
statute  It  Is  obvious  that  mere  proof  that 
one  has  been  deprived  of  life  by  the  act  of 
another  utterly  falls  to  show  tbe  class  of  tbe 
homicide,  under  the  statute." 

The  means  by  which  the  kHUng  was  effected 
In  the  case  under  cmslderation  were  not  such 
mt  to  bring  the  case  within  that  class  where 
dellbemtlonand  iwemedltation  canbegatbered. 
Thus,  it  was  not  done  by  poisoning,  lying  in 
watt,  etc.;  bat;  as  charged  In  the  indictment 
and  shown  in  tile  evidence  It  was  committed 
under  that  dause  of  the  statute  which  makes 
It  necessary  to  prove  deliberation  and  pre- 
meditatkm.  It  was  therefore  Incumbent  upon 
the  territory  to  prove,  not  only  the  naked  fact 
of  fcUling,  and  that  tt  was  done  with  a  dan- 
gnons  weapon  or  Instrmnont,  but  other  Acts 
and  circumstances  from  which  deliberation 
and  premedltethm  could  be  Inferred.  If  mo 
proof  was  offered  sbowlng  facts  and  clrcum- 
stancee  from  which  such  deliberation  and  pre- 
meditation coold  be  Inferred,  It  was  tbe  duty 
of  the  court  to  charge  as  to  murder  In  the 
second  degree.  The  facts,  as  disclosed  by 
the  record,  show  that  the  defend-ut,  on  the 
18th  of  S^;»tembar,  1884,  was  traveUng  In  his 
wa^m,  drawn  by  two  horses,  from  a  place 
called  "Gochltl."  In  New  Mexico,  to  his  home, 
at  AlanHNrita,  In  San  Miguel  conn^.  He  had 
no  load  In  his  wagon,  except  his  bed,  wrapped 
iqi  In  a  wagon  sheet,  a  box  with  provisions, 
cooking  utensils,  harness,  a  rifle,  and  such 
other  things  as  be  needed  on  his  Journey. 
Some  time  during  the  day  at  the  18th  of  Sep- 
tember, he  came  up  with  the  deceased  and 
another  boy,  who  were  each  driving  a  freight 
team,  having  four  horses  to  each  wagon.  The 
wagons  driven  by  the  deceased  were  loaded 
with  flour  and  other  articles.  The  defendant 
and  the  two  young  men  traveled  along  to- 
gedwr  during  the  lem^ndw  of  the  day  of  the 
18th,  and  camped  that  night,  and  then  traveled 
t<«etlier  nntfl  late  In  the  afternoon  of  the  Al- 
lowing day,  when  they  an  went  into  camp 
near  a  place  called  "OJlto  de  las  Oonchas"  for 
dinner.  After  they  had  gotten  dinner  and 
ffed  tbeb*  horse%  they  hitched  tiielr  teams  and 


started  out  The  def^tdant  bade  the  young 
men  "good  day."  and  drove  ahead,  in  the  di- 
rection of  bis  home,  where  he  arrived  that 
lUght,  or  tbe  next  day.  He  nev^  saw  the  two 
young  men  after  that,  and  was  never  seen 
with  them.  Some  four  days  after  this  tbe 
dead  bodies  of  the  two  boys  were  found  sev- 
eral miles  from  the  place  where  they  and  the 
defendant  had  taken  dinner  and  separated  on 
the  evening  of  the  ^tb.  The  bodies  were 
found  (we  In  etxh  wagon,  and  were  between 
900  and  400  yards  from  the  road.  The 
beads  and  faces  were  badly  cut  and  beaten 
up,  showing  that  death  had  been  caused  1^ 
cats  or  blows.  They  were  in  such  condition 
at  the  time  they  were  discovered  that  it  was 
difficult  to  tell  exactly  the  natare  of  the 
wounds  by  which  death  was  produced.  An  ax 
belonging  to  one  of  them  was  found  In  one 
of  the  wagons,  with  blood  on  tt  Some  of  the 
sacks  of  flour  were  gme  from  one  of  the  wag- 
ons. There  Is  no  direct  evidence  that  the 
defendant  ever  saw  the  deceased  after  leaving 
them  on  the  eveidng  €f  the  18th,  The  two 
boys  were  not  sem  from  that  time  until  their 
dead  bodies  were  found,  some  four  days  aft- 
erwards. The  record  falls  utterly  to  show 
how  or  undw  what  drcumstanees  tbe  killing 
occurred.  Tbe  record  fails  to  show  any 
threats,  difilculty,  or  feeling  of  in  will  be- 
tween tbe  deceased  and  the  defmdant,  or  any 
of  the  facto  surrounding  the  commission  of  the 
homldda  Under  this  state  of  facts,  was  the 
court  below  correct  to*  giving  an  Instruction 
only  of  murder  In  the  flrst  degceal  We  think 
not.  WJiile,  from  the  tact  of  the  killing,  and 
the  nature  of  the  instrument  used  to  produce 
it,  it  might  be  found  that  the  killing  was  un- 
lawfully done,  and  that  It  was  done  wltii 
malice  aforethought,  yet  have  we  tbe  right, 
from  these  facts  alone,  unaccompanied  by  any 
other  drcumstancei^  to  presume  that  It  was 
done  with  that  deliberation  and  premedltotion 
which  will  make  It  murder  In  the  flrst  degree? 
If  we  can  Indulge  In  any  presumption,  we  have 
more  right  to  presume  thM  the  killing  was 
done  under  such  drcumstences  as  would 
make  It  justifiable  homicide,  because  nothing 
is  presumed  against  the  Innocence  of  the  ac- 
cused. Might  we  not  as  well  presume  that 
the  deceased  brought  on  a  difficulty  resulting 
in  his  deathT  Or  may  we  not  also  presume 
that  the  deceased  attacked  the  slayer  under 
such  circumstances  as  would  make  the  killing 
justifiable  homldde?  How  are  we  to  know, 
in  the  absence  of  any  proof  as  to  the  circum- 
stances of  the  killing,  how  It  was  perpetrated? 
In  the  absence  of  any  proof  upon  the  subject, 
must  we  assume  that  It  was  the  highest  degree 
of  murder?  We  do  not  so  understand  the  law. 
To  presume  the  guUt  of  the  defendant  of  mur- 
der to  tbe  flrst  degree,  In  the  alnence  of 
proof  to  estebllsh  It.  Is  In  conflict  with  that 
presumption  of  innocence  which  remains  with 
the  defendant  untn  overcome  by  proof  which 
establishes  bis  guilt  beyond  a  reasonable  doubt. 
Ftom  the  rimple  fact  of  the  killing  without 
any  proof  as  to  any  of  the  drcumstanees  ub- 
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der  wbidi  It  mt  dme,  we  ha,-n  no  rawe  right 
to  aHimw  that  U  wm  mnrder  in  tiie  flmt  de- 
gea&  tban  to  Aanime  thftt  It  was  murdar  in  tbe 
fleeond  degree  or  JiutiflaMe  bomlelde. 

OtliergKHinds  of  error  bave  been  aaeigned 
the  aiipellant  for  rereraal.  among  which  Is  the 
action  of  the  court  In  permltthig  tesdmoar  to 
be  offered  1^  the  teriltofy  as  to  the  contents  of 
11  certain  letter  supposed  to  have  been  written 
ixy  the  defendant  While  w«  do  not  agree  with 
the  court  below  tbat  a  finndation  woe  auffi- 
ciently  laid  to  penalt  some  of  the  witnesses 
to  testify  as  to  the  contents  of  this  letter,  we 
deem  It  unneceasary  to  consider  that  qnerion 
In  tbe  casfc  We  think  tbe  co'irt,  under  the 
state  of  facts  presented  In  the  record,  sheald 
bxve  glren  an  Instruction  for  murder  in  the 
second  degree,  and  Its  failure  to  do  ao  Is 
«Tor,  for  which  tbe  case  must  be  remaed 
and  remanded,  and  new  trial  grantad,  and  It  la 
ao  ordered. 

COLLTEB  and  BANTZ.  JJ^  oaocnr. 
CAUGULIN.  J.,  dissents. 


TBBBtTOBT  V.  PADILLA. 
<BapMme  Oonrt  of  New  Mexleo.    Sept  1, 

HoMoroa— HmiDBB— Btidbkob— iMa&miT— Ona- 

lon  EvmaxcB. 

1.  Id  a  homicide  caae  there  was  erldence  that 
^pfpDdnnt  and  deceased, had  had  business  troiib- 
Ich:  that  dpfendant.  carryfaiK  a  rifle,  folIowM 
^ecMiied.  who  bad  pme  up  a  prairie  tntd;  that 
4000  after  a  shot  wa«  beard;  that  defendaot 
wna  seen  retnrninfr:  that  deceased  was  found 
dead  from  a  rifle  shot;  and  that  the  defendant's 
rifle  was  tound  hid  Id  his  house.    Hdd,  that  tbe 

JiiieBtlon  as  to  the  degree  of  morder  was  tor  the 
urj. 

2.  Where  the  sanity  of  a  witness  In  a  homi- 
cide case  is  attacked,  to  affect  his  credibility, 
tbe  opinion  of  a  pemoD,  that  he  considered  from 
his  dpm«inor  at  the  coroner's  inquest  that  the 
vitnesfl  was  stupid  and  uncertain  as  to  facta. 
Is  admlaslble. 

8.  A  nooexpnt  cannot  testify  as  to  whether  a 
peronn  was  insaoe  or  oot. 

4.  Or  the  icsue  aa  to  the  sanity  of  a  person, 
«Tidptice  of  his  general  reputation  In  that  regard 
is  Inadmissible. 

Laoghlin,  J.,  dissenting. 

Appeal  from  district  court,  San  Miguel  comi- 
ty; before  Chief  Justice  Thomas  Smith. 

Jose  Paditla  was  convicted  of  murder,  and 
appeals.  Keversed. 

L.  C.  Fort  and  O.  A.  Larracolo,  for  appel- 
lant John  P.  Victory,  SoL  Gen.,  for  the  Ter- 
rltoi7. 

COLLIER,  J.  The  appellant,  Jose  Padllla, 
was  convicted  of  murder  In  the  first  degree  in 
the  district  court  of  tbe  county  of  San  MigueL 
Motions  for  new  trial  and  In  arrest  of  Judg- 
ment being  overruled,  appellant  was  sentenced 
to  death;  and  from  this  Judgment  this  case 
Is  here  on  appeal,  a  bill  cC  excc^tionB  being 
duly  allowed. 

The  evidence  to  connect  the  appellant  with 
the  fciii'*fg  of  una  Juan  Qarcla  y  Msrtinw  la 


purely  circtnnstantlaL  There  was  no  eye- 
wttneoB  to  the  hllUng  Itself,  and  death  was 
shown  to  be  the  result  of  a  gunshot  wound 
Inflicted  uptm  the  left  aide  of  the  body  of 
deceased.  There  being  no  evidence  whatever 
to  show  tbat  tbia  waa  murder  by  poison  or 
torture,  and  there  being  no  circumstance} 
showing  neceasarlly  that  it  was  dune  by  lying 
in  wait,  or  that  it  was  perpetrated  in  commit- 
ting, or  attempting  to  commit  a  felony,  the 
case  la  eontndled  bj  that  of  Territory  v.  Agult 
ar,  46  Pac.  842,  to  which  tbe  opinion  is  this 
dsy  rendered  by  thia  court;  and  It  must  there- 
fore be  reversed,  and  remanded  tag  a  new 
trial,  because  of  the  failure  of  tbe  court  to 
instruct  the  Jury  In  other  than  tlie  fliat  de- 
gree. Territory  v.  Friday  (H.  M.)  42  Pac.  ^ 
and  other  caaea  there  cited.  In  this  caae  It 
waa  shown  that  the  deceased  and  defendant 
were  nelgbbm  In  a  smaU  village;  were  part- 
nen  in  tbe  ownership  of  a  mlU,  whlcA  bad 
tain  idle  aeveral  months  because  ol  dlaagree- 
menta  In  bnrineas;  were  unfriendly,  and 
scarcely  spoke  when  they  met  Their  houses 
were  three  or  four  hundred  yards  apart  A 
trail  led  over  the  hills  to  the  prairie,  wbldi 
waa  in  full  view  of  both  houses.  Early  In 
the  afternoon  of  the  day  of  hla  death,  de- 
ceased went  up  thiU  traU  to  tbe  pnlrie  to 
looh  for  bla  horaes,  and  about  aundown  mu 
found  dead  on  tbe  prairie,  abont  eight  or  nine 
hundred  yarda  tnm  bis  house,  with  a  bullet 
bole  in  bis  left  aldeb  A  wltneaa,  by  name 
Ortega,  saw  the  deceased  when  he  went  op 
ttie  tralL  Not  long  afterwards  he  saw  de- 
fendant go  up  the  same  trail,  carrying  a  gun. 
He  heard  a  shot,  and  In  a  short  time  ^fond- 
ant came  down  the  trail,  still  having  hla  gun. 
and  walking  to  a  way  aa  If  be  wished  to  ca- 
cape  obswvatlon.  There  was  other  testimony 
showing  that  an  empty  cartridge  shell  was 
found  tbe  uBst  morning,  with  ^rt  on  It.  aa 
If  It  had  lain  out  and  been  qiattered  by  the 
rain  the  night  before.  This  aheU  was  shown 
to  be  made  for  a  gun  not  in  very  general  use, 
called  a  "Henry  rifle,"  and  defendant  had  this 
kind  of  gun  at  his  hous&  Whoi  It  waa  asked 
for  by  tbe  slieritC,  two  days  after  tbe  homicide, 
bis  wife  took  it  from  between  mattresses  In 
the  Inner  room.  The  place  where  tbe  body 
was  found  was  In  full  view  of  persona  <»  the 
prairie,  but  hi^en  from  the  little  village, 
which  was  under  the  hills.  This  was.  In  ef- 
fect the  entire  case  of  the  prmecutlon.  to 
which  tbe  defendant  set  up  and  somdit  to  prove 
an  alibi  by  persons  testifying  that  he  remidned 
at  the  bouse  tbe  entire  afternoon  of  the  day. 
He  sought  also  to  prove  that  the  kind  of  ahrtl 
found  near  the  body  was  of  a  kind  kept  in 
stock  hi  Las  Vegas,  and  that  It  fitted  and  waa 
used  In  another  class  of  gun  than  the  Heniy 
rifle.  Aa  a  reason  for  keeping  tbe  gnn  be- 
tween the  mattresses,  it  was  testified  tbat 
there  was  a  small  child  around  tlie  honaie,  and 
It  was  safer  to  keep  the  gun  to  that  place. 
Alao  the  credibility  of  the  wttneaa  Ortega  waa 
sought  to  be  attacked  h7  evidence  lowing  that 
be  waa  mentally  nnsouod.   It  aboaU  ba  aald 
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that  It  «u  also  sbown  by  tbe  prosecntltni— 
ntliCT,  eircimstaaces  were  put  Id  eridence 
which  tbe  prosecution  claimed  ibowed— that 
tbe  dtfendant'B  sim  had  at  the  time  o£  the 
Inquest  been  recently  discharged. 

By  the  iDttnictlon  ot  murder  In  the  first  de- 
gree alone^  the  court  must  have  assumed, 
wWcb  tbe  defendant  denied,  that  there  was 
hostility  sxlsUiig  between  him  and  the  de* 
ceased,  that  when  he  left,  Collowlng  on  the 
trail  deceased  had  Just  taken,  be  did  It  from 
a  premeditated  design  to  iakB  the  life  of  de- 
ceased; and  that;  at  all  erents,  yrhea  the  IdU- 
Ing  actually  took  place  It  'vaa  not  In  the  beat 
of  pas^on,  or  In  other  waya,  so  as  to  make 
the  offense  of  a  k>wer  degree,  or  erai  Jus- 
tUlable  or  excusable  boralaoe.  It  was  for 
the  jury  to  say  whether  there  was  a  rootlve 
exlstbig  In  defendants  mind  which  would 
make  him  seek  the  life  of  deceased.  It  was 
also  Cor  tbe  jury  to  say  whether  the  defend> 
ant,  In  following  the  trail  deceased  had  taken 
ahortiy  before,  was  pursuing  deceased  with 
tbe  Intentfan  of  UXUng  blm,  or  If  bla  doing  so 
waa  merely  a  coincidence.  If  they  had  dl*- 
belleved  tbe  testimony  as  to  motive,  they 
might  also  have  reached  the  conclusion  that 
defondant  was  not  pursuing  deceased  f«  the 
puxpoae  of  killing  him.  It  was  for  tbe  jniy 
to  Judge  of  tbe  credibility  of  tbe  wltneases  aa 
to  these  matten^  and  then,  having  done  that, 
to  aay  what  weight  abonld  be  given  to  tbo  dr- 
CDBwtance  that  d^fenduit  had,  with  a  gun  In 
his  band,  gone  up  tbe  same  trail  which  the  do- 
ceased  had  takoL  Surely,  U  the  jury  bad  dl» 
carded  tbe  erldence  aa  to  motlTe,  It  would 
have  been  no  great  st^  for  them  to  bave 
reached  the  conclusion  that  tbe  ^osecutlai 
bad  not  estabUsbed  beyond  a  reaarauble  doubt 
tbe  ingredients  which  make  a  case  of  murder 
In  the  flrat  degree. 

We  go  further,  bowew,  and  say  Oat,  ad- 
mittlng  the  motiTe  to  bare  been  proven;  that 
defendant  saw  the  deceased  go  op  tbe  trail, 
and  follow  after  him  wltt  a  gnu,  with  a  drilb- 
ante  and  prttnedltated  design  unlawfully  and 
nudlcloualy  to  effect  bis  death,— yet,  with  no 
eyewttneaB  of  tbe  bomldde^  H  Is  not  neceo* 
aarlly  ahown  fbat  It  was  so  accouQltehed.  It 
Is  not  the  intent  of  the  vdnd  that  the  law  re- 
gvda  aa  criminal,  bat  It  la  the  overt  act  flow- 
ing from  that  Intent  There  la  no  qaestlon 
but  that  a  verdict  of  murder  In  tbe  first  de- 
gree would  be  supported  by  the  evidence  that 
drfendant  was  hostile  to  deceaae^  that  he 
followed  after  blm  with  a  gun,  that  a  diot 
was  beard,  and  the  deceased  waa  UUed  from 
the  effect  of  a  bullet  In  tala  body,  aa  tbera 
would  be  drcnmataiicea  tending  to  diow  dellt^ 
oatlon  and  preBudltadon;  tntf,  before  amv- 
tng  at  such  a  verdict;  It  ms  necessary  for  tbe 
Inty  to  bdleve  beyond  a  raasou^le  doultt 
Out  no  sudden  q;uarrel  arose,  and  that  de- 
ceased was  killed  In  tbe  beat  of  paadou,  with- 
out design  to  effect  death,  or  that  defendant 
did  not  kill  deceased  In  any  other  of  tbe 
ways  constituting  murder  In  the  second  de- 
gree, and  that  It  waa  not  done  hy  the  culpable 


negligence  of  i1«>frndBTit,  and  that  It  waa  not 
done  under  such  circumstances  aa  constitute 
excusable  or  Justifiable  homicide,  as  defined 
by  the  flrat  paragraph  of  section  002  and  sec- 
tion 893,  Comp.  Laws  N.  U.  IS&i. 

We  have  said  thla  much  as  to  this  hraal- 
cide,  not  aa  desiring  again  to  go  over  tbla 
nuttier,  so  exhaustively  discussed,  as  the 
writer  believes.  In  tbe  opinion  of  Justice 
Hunllton  In  Territory  v.  AguUar.  46  Pac 
842,  supra,  but  only  because  this  case  differs 
from  that,  In  that  tbe  kind  of  weap<Hi  used 
there,  and  the  way  death  waa  effected,  pre- 
cluded the  Idea  of  death  by  culpable  negli- 
gence^ or  by  accident  or  misfortune,  as  de- 
scribed In  section  ^3,  supra.  Tbe  cardinal 
dlstlncUoa  between  aU  homicides  not  shown 
by  eyewitnesses,  and  bomlcldea  where  tba 
killing  la  shown  by  eyewitnesses.  Is  that  aa 
to  tbe  former  class  the  jury  must  weigh  the 
drcumstancea,  and  determina  wbat  degree  of 
murder  Is  provo^  while  aa  to  the  lattw  tbe 
court  may  instruct  tiw  Jury  as  to  a  single 
degree,  <a  two  degrees,  or  ail  tbe  degrees,  as, 
or  not,  the  evidence  may  be  applicable  to  one 
or  more  degrees.  If  tbe  secret  kUlIog  were 
shown  to  be  by  polatm  or  torture,  or  necessa- 
rily In  the  cwnmtssloo  oC.  or  attempt  to  com- 
mlt»  a  felony,  ox  by  lylo8  In  wait,  then,  also, 
oven  In  caaea  of  circumstantial  evidence,  the 
oowt  may  restrict  Instructions  to  first  de- 
gree. If  title  rule  were  that  every  secret 
homicide  presumes  murder  In  tbe  first  de- 
gree, then  tbe  slayer  of  a  man  whose  body 
la  foni^  pierced  by  bullets,  having  In  Its 
hand  a  weapon  recently  discharged,  is  placed 
In  tbe  sane  eatery  as  be  who  haa  slain 
unseen  a  defenaeless  woman,  whose  polluted 
corpse  bears  evidence  of  the  utmost  atrocity. 
Such  a  rule  Is  not  reconcilable  with  reason, 
of  MTbUA  law  should  be  the  perfection;  and 
tbe  only  escape  from  It  Is  for  tbe  jury,  and 
not  the  Judge,  to  weigh  all  the  circumstan- 
ces which  may  satisfy  their  mluds  as  to  biiw 
the  secret  killing  msy  hav«  been  effected, 
and  determine  tbe  degree  of  tbe  sUyer's 
guUt. 

As  this  case  goes  bac4[  for  a  new  trial,  we 
conitider  It  well  to  notice  one  or  two  of  the 
other  assignments  pressed  upon  na 

It  Is  compbilned  that  tbe  trial  Judjce  failed  to 
give  a  requested  Instruction  ss  to  drcumstna- 
tlal  evidence.  There  was  ao  ImtnictloD  as  to 
this  in  the  ehansv  of  tbe  court,  but  In  our 
opinion  the  plaintiff  In  error  was  entitled  to 
have  bad  more  distinctly  stated  to  tbe  Jury, 
than  was  done  In  tbe  court's  own  Instruction, 
the  request  made,  which  la  as  follows:  **la 
a  case  of  circumstantial  evidence,  the  evl- 
^Dce  agalbst  the  accused  must  be  sncb  a^  to 
exchide,  beyond  a  reasonable  doulit.  every 
hypothesis  or  tbeory  other  than  that  he  Is 
guilty  as  charged;  and  If  there  remains  in  the 
oaae^  all  tbe  evidence  considered,  any  reason- 
able theory,  arising  out  of  the  evidence,  wbicb 
lalses  In  tbe  mind  of  the  jury  a  reasomble 
uncertainty  of  defendant's  guilt,  such  a  state 
oC  evidence  would  Juatlfy  an  aoftulttaL"  We 
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think  the  court's  Instnictlan  did  not  fully  ad- 
Tiae  the  jury  as  to  the  exdtialon  of  every  rea- 
sonable theoiy  other  than  that  of  guilt,  and 
that  Ita  general  statement,— while  auffident  In 
the  absence  of  a  special  request,— while  not. 
In  our  opinion,  reversible  error,  was  not  all 
the  plaintiff  In  error  was  entitled  to. 

Another  aaalgnment  we  will  notice  relates  to 
the  failure  of  the  court  to  Instruct,  upon  spe- 
cial reqn^t  made,  as  to  the  sanity  or  Insanity 
of  the  witness  Ortega,  so  that  the  Jury  could 
consider  the  attack  made  upon  Mm,  In  weigh- 
ing his  credlblUly  and  the  weight  to  be  given 
his  testimony.  The  testimony  of  this  witness 
was  eacceedlngly  important,  and,  though  the 
testimony  in  the  attack  made  appears  to  haTe 
been  slight,  yet  if  thtiie  was  any  the  court 
should  have  Instructed  In  that  regard.  If  spe- 
cially requested.  Thorwegan  t.  King,  lU  U. 
S.  4  Sup.  Ot  S29;  Fennock  t.  Dialogue. 
2  Pet  1.  The  decision  of  this  court  In  hold- 
ing that,  where  the  general  charge  snbstan* 
tlally  covers  what  is  requested,  there  Is  no 
error  In  refusing  to  glTe  what  Is  requested, 
must,  by  Inference,  be  considered  as  recogniz- 
ing this  rule.  Territory  t.  TruJIllo  (N.  M.)  32 
Fac  157;  tr.  S.  T.  De  Amador  (M.  M.)  27  Pac. 
488;  Territory  T.  O'Donnell,  4  N.  M.  66,  12 
Pac.  743.  The  court  admitted  In  evidence 
questions  tending  to  show  that  witness  talked 
Irrationally  at  times,  that  he  *fUBaed"  with 
women  without  cause  or  provocation,  and  that 
he  acted  in  a  way  that  caused  a  witness  to 
think  he  did  not  have  good  sense.  It  rejected 
the  amwer  of  Judge  Wooster  when  he  was 
asked  as  to  the  demeanor  ol  Ort^  at  the 
coroner's  Inquest,  as  compared  to  what  It  was 
before  the  Jury  In  the  trial  In  the  court  be- 
low. Judge  Wooster  answered  that  the  de- 
meanor was  similar,  as  near  as  he  could  re- 
membw;  that  be  was  considered  by  him  there 
as  being  a  very  stnpld  witness,  and  uncertain 
as  to  facts  he  stated.  The  court  also  reject- 
ed direct  questions  calling  for  an  opinion  as  to 
Ortega's  sanl^  or  Insanity,  and  what  was  hts 
reputation  as  to  sanity  or  Insanity.  TTpcm  the 
subject  of  impairment  of  the  mind.  It  Is  stated 
In  Peaae  v.  Burrows  (Me.)  29  AtL  1061,  that 
"ihe  adjudged  cases  on  this  subject  are  few, 
but  the  doctrine  of  them  seems  to  be  that  the 
condition  of  the  mind,  If  the  witness  Is  capa- 
ble of  appreciating  the  truth,  must  go  to  the 
credibility  of  the  witness,  and  be  submitted  to 
the  Jury."  in  Beg.  v.  Hill,  5  Cox,  Cr.  Gas. 
260,  Lord  Gbmpbell,  In  delivering  Judgment, 
said,  "It  is  for  the  judge  to  say  whether  the 
insane  person  has  the  sense  of  religion,  and 
whether  be  undontands  the  nature  and  sanc- 
tion of  an  oath,  and  the  jury  are  to  decide  the 
credlMlIly  and  weight  of  his  evidence."  This 
enunciation  was  expressly  approved  In  Dis- 
trict of  Cohunbia  v.  Azmes,  107  U.  S.  519,  2 
Sup.  Ct  840.  When  It  Is  remembered  in  this 
connection  that  the  witness  Ort^a  stated  that 
he  did  not  know  the  nature  of  an  oath,  It 
wonM  appear  that  this  Instruction  asked,  and 
which  was  upon  a  subject  not  directly  referred 
to  la  tbe  ooort's  charge,  should  have  been 


given.  There  Is  a  most  Interesting  fflscnaslon 
upon  the  subject  of  wliat  testimony  may  be 
glv^  by  witnesses,  who  are  not  eqierts,  in 
the  way,  if  not  of  opinkm,  at  least  dosdtr 
allied  to  opinion,  found  in  Com.  v.  Stnrtt 
vast,  117  Mass.  183,  hi  which  the  opinion 
was  ^llTOred  by  Endlcott,  J.,  and  concur- 
red In,  among  others,  by  Qray,  C.  J.,  and 
Devens,  J.  It  does  not  appear  from  that 
opinion  that  a  witness  not  an  expert  may  di- 
rectly say  whether,  in  his  opinion,  another  is 
sane  or  insane,  but  be  can  testify  to  conclu- 
sions, as  to  which  the  details  enaUlng  him  to 
arrive  at  the  conclusions  cannot  be  presented 
to  the  Jury.  Aft^  citing  veiy  nnmraous  ex- 
amples In  decisions  from  various  states,  Ow 
learned  judge  summarized  the  matter  as  fot- 
lows:  "The  compet^icy  of  this  kind  of  evi- 
dence rests  ixpon  two  necessary  conditions: 
First,  that  the  subject-matter  to  whlcb  tbe  tes- 
timony relates  cannot  be  reproduced,  as  de- 
scribed to  the  Jury,  precisely  as  It  appeared  to 
the  witness  at  the  time;  and,  second,  that  the 
facts  upon  which  the  witness  Is  called  to  ex- 
press an  opinion  are  such  as  men  In  general 
are  capable  of  comprehending  and  understand- 
ing." As  to  this,  a  very  apt  example  appears 
hi  the  case  of  McKee  v.  Nelson,  4  Oow.  356, 
wblch  was  a  breach  ot  promise  case,  and  tbe 
trial  court  admitted  the  following  question: 
"Is  it  your  opinion  that  the  plalntiil  was  sin- 
cerely attached  to  the  defendant  r*  Tbe  court 
say:  *'We  think  the  Judge's  decision  founded 
on  good  sense,  and,  In  the  nature  ot  tilings, 
we  do  not  see  how  tbe  various  facts  upon 
which  an  opinion  of  the  plaintUTs  attadunent 
must  be  crouttded  are  capable  of  spedflcatlon, 
so  as  to  leave  It,  like  ordinary  teets,  as  a  mat- 
ter of  inference  to  the  jury.  It  Is  true  that, 
as  a  general  rule,  witnesses  are  not  allowed 
to  give  their  oi^nlons  to  a  jury;  but  there  are 
exc^itions,  and  we  believe  tills  to  be  one. 
There  are  a  thousand  nameless  things,  In- 
dicating the  existence  of  the  tender  passion, 
which  language  cannot  specify.  The  oplnltu 
of  a  wltnew  on  this  subject  must  be  derived 
from  a  series  of  Incidents  passing  under  Ids 
observation,  which  yet  he  could  not  detail  to 
a  jury."  In  Com.  t.  Wllaon,  1  On^.  337,  the 
court;  qieatdng  1^  Chief  Justice  Shaw,  says 
"that  a  witness  not  au  expert  can  testify  as 
to  the  appearance  and  conversation  ot  a  per* 
son  with  whom  he  had  Interviews,  but  not 
what  opinion  he  formed  at  those  Interviews  of 
his  mental  condition."  In  Barker  v.  Oondns, 
110  Mass.  487,  In  lAldi  the  question  was  as 
to  the  sanHy  of  a  testator,  Justice  Oray,  de- 
livering the  opinion,  said  that  a  witness  could 
not  answer  whether  testator  was  of  sound  or 
unsound  mind,  but  could  testify  whether  there 
was  apparent  change  in  the  man's  InteUi- 
gence  or  understanding,  or  want  of  coherence 
In  his  remarks,  as  this  was  not  a  matter  of 
opinion,  but  of  fact,  as  to  which  any  witness 
who  has  had  an  opportunity  to  observe  may 
testify,  ta  acder  to  put  before  the  jury  the  acts 
and  conduct  ttom  which  the  d^ree  of  mental 
capacity  may  be  Inferred.  Under  the  role  we 
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hATe  stated,  as  laid  down  In  Oom.  t.  StarO- 
Tant,  supra,  and  with  which  the  dccmioiw  we 
hare  cited  Beem  to  be  In  accord,  and  which 
we  think  the  true  role,  we  hold  that  radi  testi- 
mony as  WooBter  gare  was  competent,  that 
witnesses  could  be  asked  as  to  conduct  and  ap- 
pearance, and  that  this  testimony  should  bare 
been  admitted  along  with  what  was  admitted, 
bat  not  the  questlonB  directly  calling  for  an 
(pinion  as  to  the  sanity  or  Inaanl^  of  said 
Ort^,  and.  of  course,  not  what  was  his  gen- 
ecBl  reputation  as  to  sanity. 

It  Is  complained  also  ttiat  the  court  did  not 
fully  advise  the  Jury,  by  definitions  of  terms 
used  by  the  statute,  as  to  vih&t  was  meant 
by  the  degi-ec  of  murder,  to  which  thdr  at- 
tention was  confined.  As,  in  the  retrial  of  this 
case,  It  will  (if  defense  is  made  as  in  the  rec- 
ord before  us)  be  q^cessary  to  instmct  as  to 
an  the  degrees,  and  as  to  Jnstlflable  and  ex- 
cusable homicide  as  well,  this  ertor  cannot  be 
expected  to  recur.  Wherefore  it  is  conslda^d 
that  this  cause  be  rerersed,  and  remanded  tor 
a  new  trlaL 

I4AUGHIJN.  J,  dissents 

BANTZ  and  HAMH/TON,  J7.  We  fully 
concur  In  the  fq;>lnion  of  Justice  OOLLIEB  In 
this  case,  exoq;>t  as  to  that  portion  which  holds 
that  a  nonenQiert  may  not  state  his  opinion  or 
conclusion  as  to  the  sanity  or  insanity  ot  a 
person  whose  mental  soundness  or  capacity 
is  under  consideration.  When  a  nonexpert  Is 
shown  to  be  qualified,  reason  of  opportunity 
for  knowing  and  obewrlDg  tbe  person  under 
taiTestlgatlon,  he  may  not  only  state  what  be 
has  observed  In  tbe  conTersatlon  or  conduct 
of  such  person  tending  to  Indicate  his  mental 
condition,  but  the  nonexpert  may  also  state  his 
conclusion  or  opinion  as  to  the  ultimate  fact, 
founded  as  It  Is  or  may  be  upon  a  series  of 
facts  more  or  less  symptomatic,  and  not  sus- 
ceptible of  intetligeut  narration.  When  a  wit- 
ness testifies  that  a  person  appeared  to  be 
angry  or  sick,  he  states  a  conclusion  or  opin- 
ion based  upon  a  number  of  symptomatic  facts 
which  could  not  be  adequately  detailed  so  as 
to  photograph  to  the  Jury  the  same  Impression 
which  they  made  upon  the  mind  of  the  ob- 
server when  they  were  seen,  and  the  state- 
ment of  the  conclusion  can  alone  describe  the 
facts  seen.  The  esse  In  Massachusetts  gives 
many  illustrations  of  this  rule,  and  It  Is  now 
well  estabUshed  that  the  same  rule  Is  appli- 
cable to  a  nonexpert,  as  In  the  case  at  bar. 
Upon  this  subject  Mr.  Greenleaf  says:  "But 
where  the  witness  has  had  opportunity  for 
knowing  and  obeerrlng  the  conversation,  con- 
duct, and  manner  of  persons  whose  sanity  Is 
in  qnestlon.  It  has  been  held,  upon  grave  con- 
sideration, that  the  witness  may  deiK)se,  not 
only  to  particular  facts,  but  to  the  opinion  or 
belief  as  to  the  sanity  of  the  party,  formed 
from  mich  actual  observation;"  "that  nonex- 
perts, who  have  had  opportunities  to  observe 
a  person,  may  give  their  opinion  of  his  eanlty, 
at  the  same  time  stating  their  reasons,  and  the 


Cuts  obserred  upon  which  they  based  tttfr 
opinion."  1  OreenL  Bhr.  (4th  Ed.)  682;  Wliart 
Or.  Br.  Otta  Ed.)  M  «1T.  468^  4Sa 


BOBBBGO  et  SL  TBBBITOBT. 
(Supreme  Qrart  of  Mew  Hexioo.  S^t.  1. 1896.) 

HoHiciDi— Writ  or  Erkob— Sfbcial  Terms— 

Thiai,  Jcdoe— Corrsctiko  Rhoord— Nunc  Pro 
Tdnc  Order— Isdiotmskt—Etidb sob— Aijbi— 
Insthcctiok  —  CoNapiHAOi  —  Witnrbb  —  Cross- 
Examination — Disckktios  or  Court. 

1.  Under  Rev.  St,  U.  S.  1 1869,  providing  that 
writs  of  error,  bills  of  exception,  and  appeals 
■hail  be  allowed  "in  all  caaes'*  from  the  final  de- 
cisions of  the  district  courts  to  tbe  supreme 
court  of  the  territtnies,  under  such  regolationa 
as  may  be  prescribed  by  law;  and  Oomp.  Laws 
N.  M.  1864,  8  2193,  providing  that  "all  cases," 
either  In  law  or  equity,  may  be  removed  into 
the  supreme  court  of  the  territory  tor  review 
either  07  appeal  or  writ  of  error,— a  homicide 
case  may  be  reviewed  by  writ  of  error;  and  It  Is 
Immaterial  that  no  provision  la  made  for  snver* 
ledeaa  or  stay  of  execatlon,  a  writ  of  criw  be- 
ing a  supersedeas  by  implication. 

2.  Under  Comp.  Laws,  S  directing  courts 
to  be  held  in  different  counties  at  the  time  fixed 
by  law,  and  authorising  their  continuance  till 
adjonmed  by  order  of  court;  and  section  652, 
providing  that  spedal  terms  shall  not  conflict 
with  regular  terms,— proceedings  at  a  special 
term  are  not  Invalid  because  It  la  continued  be- 
yond the  time  fixed  for  tlie  regular  t^ms  of 
other  counties  of  the  district. 

8.  An  auction  In  an  Indictment  that  de- 
ceased 'instantly"  died  of  said  mortal  wounds 
inflicted  on  him  by  defendants  is  sufficient,  "in- 
stantly" being  equivalent  to  "then  and  there." 

4.  An  indictment  alleging  that  defendants 
'*nnlawfuily,  felonlonaly,  willfully,  purpoaely. 
and  with  express  malice  aforethought"  did  ahoot 
and  kill,  charges  murder  in  the  first  degree,  to 
the  exclusion  of  a  less  degree)  deliberation  and 
premeditation,  elements  of  murder  In  tbe  first 
degree  only,  being  sufiBdently  expressed  by  "ex- 
press malice  aforethought";  express  malice  be- 
ing defined  hy  statute  as  **the  delib«ste  inten- 
tion to  unlawfully  take  awsy  the  life  of  a  fel- 
low creature,  which  la  manifested  by  external 
drcumstancee  capable  of  proof." 

5.  An  instruction  that  it  was  incumbent  on 
defendants  to  establish  the  claim  thst  th^  were 
elsewhere  at  the  time  of  the  murder  hy  a  pre- 
ponderance of  the  evidence,  but  not  beyond  a 
reasonable  doubt,  and  "if,  therefore,  after  con- 
sideration of  all  the  evidence  In  the  case, 
*  *  *  yon  have  a  reasonable  doubt  as  to 
whether  uie  defendants  were  at  the  place  where 
the  crime  was  committed,  or  were  in  some  other 
locality,  •  •  *  you  shall  give  the  defendants 
the  benefit  of  that  doubt,  and  find  them  not 
guilty,"  imposes  on  the  prosecution  the  obliga- 
tion to  demonstrate  beyond  a  reasonable  doubt 
that  defendants  were  at  the  place  of  the  killing, 
and  gives  them  the  benefit  of  their  testimony  to 
create  fai  the  minds  of  the  jury  a  reasonsble 
doubt  as  to  their  presence  at  the  place. 

6.  On  a  trial  of  B.  and  others  for  murder  of 
C,  G.  testified  that  he  was  approached  by  V. 
with  a  propositloQ  to  assassinate  C.;  that  the 
details  of  the  proposed  crime  were  discussed 
by  him  and  Y.  and  B.;  that  they  informed  him 
others  of  the  defendants  were  in  tbe  agreement; 
that  their  object  was  to  remove  C.  because  he 
was  a  prominent  man,  of  great  atrength  to  his 
political  party,  to  which  they  were  antagonistic, 
and  whicn  they  wished  to  destroy  In  that  county; 
that  he  seemingly  acquieeced  in  their  proposi- 
tion, but  on  reflection  determined  to  put  G.  on 
his  guard,  and  sent  him  a  note,  which  waa  found 
among  the  papers  of  C.  after  his  death;  that 
afterwards,  to  av<^  importunities  from  his  ac- 
complices to  co-operate  with  them  in  killing  C, 
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and  tram  tear  «f  Men  ■«  senAen  «r  «  Mcret 
paUHeal  Mci«tr,  K  tiiey  Weane  oornizant  «f  his 
Detrayal  of  toem,  he  meut  Amy.  i/eiil,  that 
bis  teatimony  and  the  note  were  admiuible  to 
ahow  the  oonspiracr. 

7.  CouTictlon  of  an  offense  which  la  not  more 
than  a  misdetneanor  either  hy  statute  or  com- 
mon law,  dees  BOt  tender  one  tnaoavetent  to 
testify. 

8.  To  Aow  1%at  one  con\\AfA  of  a  erivw  Is 
competent  to  testifr  by  reason  of  a  pardon,  the 
iKHiiancp  thereof  may  be  ahown  by  the  territo- 
rial art-hivps,  be  haraig  lost  the  pudoo,  or  not 
ti£Tf]iK  it  with  him. 

9.  Where  defendants  hi  a  nmrder  case,  dalm- 
inie  an  alibi,  have  testified  to  their  wherenbouts 
from  7  o'olork  ia  the  erenioi;  of  the  nisht  of  the 
murder,  permitting  then  to  be  cross^KBSiijwd 
as  to  their  wherealMMita  from  the  noon  preceding 
op  to  that  time  La  in  the  discretiou  of  the  court. 

10.  Refufial  to  permit  d^fendaDta,  who  have 
testt6ed  that  they  were  at  a  certain  time  prior 
to  the  murder  at  a  certain  idace,  to  Intnmvce 
witnesses  to  testify  that  the  parsons  who  swore 
that  they  saw  defendants  at  another  place  at 
that  time  were  aot  there  themselves  at  that 
time,  is  a  nutter  at  soand  discretion. 

11.  It  Is  not  error  to  permit  defendahts  fn  a 
homicide  caae  to  he  aAed,  for  the  purpose  of 
discreditinK  thella,.as  to  the  kilUns  of  other  per- 
sons by  them  a  flew  days  attv  the  bomlcMe 
in  queetioD. 

12.  AmendsMBt  iff  Ae  trial  coart  Of  the  feoord 
hi  a  criminal  esse  to  show  arralitaiBent  and  ^eas 

of  not  cuilty  by  a  nuac  pro  tunc  order  is  war- 
ranted by  its  reoollection  of  the  facts,  the  affi- 
davits of  the  clinrk,  sheriff,  district  aittomer, 
and  stenofcrapher.  If  not  alone  bpr  the  recital  In 
the  record  thst.  "Isme  bein^  joiited,"  the  trial 
was  bad,  aad  a  Terdict  of  jniilty  was  rrtumed. 

13.  The  eotreetioB.  by  a  naac  pro  toBc  order, 
of  an  omissfa»  or  hlse  entry  la  a  record,  which 
Gomp.  Laws  1884,  |  18S6.  anthorises  "wfaeneTer 
the  ends  of  justice  may  require  it,"  la  net  lim- 
ited to  the  term  at  which  the  traaaaction  oc- 
enrred. 

14.  The  power  to  correct  the  record      a  noac 

Ktnnc  ordw  extends  to  crlarinal  eases,  Indnd- 
capital  esses. 

15.  The  trial  court  may  amend  Ita  record  after 
removal  of  the  caose  by  appeal  or  ■writ  of  error. 

10.  Act  Cons.  Sept.  9.  1850,  proridinx  that  the 
territory  shall  be  divided  into  three  iodicial  dis- 
tricts, aod  a  difitrivt  court  shall  be  held  in  each 
by  one  of  the  jnstlcm  of  the  supreme  court,  and 
the  jui^res  shall  reapertively  reside  In  the  dis- 
trict which  shall  be  SRsifcned  them,  does  not  pre- 
vent one  of  the  judaes  actias  in  a  eaae  is  an- 
other district  than  nil  own,  the  ladga  thereof 
befaig  disqualiSed. 

Error  to  First  Judicial  district  coort,  Santa 
F6  coant7;  before  Justice  U.  B.  Hamilton. 

Francisco  Goosales  y  Borrego  and  others 
were  convicted  of  murder,  and  briuff  error. 
The  territory  movee  to  quash  the  writ  Mo- 
tion denied.  Judgment  atUrmed. 

Catron  ft  SpleM,  for  plalntlA  In  error. 
John  P.  Victory,  6ol.  Gen.,  H.  h.  Warren, 
and  J.  B.  Crist,  for  the  Tecrltoiy* 

SMITH,  C.  J.  Tbls  case  wat  brought  tip 
to  this  court  from  the  district  court  of  the 
county  of  Santa  F6  by  writ  of  error.  It  1b 
now  before  ua  upon  motion  by  the  territory, 
through  Its  solicitor  general,  to  qiiash  the 
-writ  of  error,  and  affirm  the  Judgment  of 
the  court  below  for  the  alleged  reason  that 
appeal  iB  the  only  process  by  which  criminal 
i-asea  can  be  brought  up  from  the  district 
oourta  to  ttata  court  for  revfew.    The  or- 


Kavlc  act  avthorlMi  the  nrlew  of  the  JaAff- 
neflt  by  wilt  at  moot.  Tbls  Bodon  pre- 
sents tiM  question:  Are  the  Judcmenta  at 
the  dMriet  courts  uf  the  tmmey  of  New 
Mextcs,  iB  criminal  cases,  renewable  in  tte 
supreme  ceort  by  witt  «f  error  or  appealf 
The  organic  act  vests  the  •opreme  aad  dis- 
trict courts  with  common  law  and  cbaoeery 
tarlsdlcCloa  (Rer.  St.  D.  B.  I  mSH),  and  pro- 
vides that  "wrlta  of  error.  bUls  uf  excep- 
thms  and  appeals  shall  be  aHowed  In  an  eas- 
es, from  the  final  decisions  of  the  dlatrict 
courts  to  tbe  sapveme  courts  of  all  the  ter- 
ritories, reepeetlTcly,  oneh  regutatlon 
as  may  be  prescribed  by  law"  (Id.  i  18(»). 
It  Is  ^mMitary  that  Che  mode  employed  at 
eonunon  law  for  the  review  of  cenmon-law 
cases  Is  by  writ  of  orror,  and  dedalonB  la 
cbancery  appeal.  Hence,  ttie  territorisl 
courts  being  Tested  with  <omnoo4aw  Juris- 
diction by  the  organic  act,  the  decisions  of 
the  district  ooarts  are  reviewed  in  tbe  su- 
preme court,  In  common-law  eases,  by  writ 
of  error,  and  In  chancery  cases  1^  appeal. 
At  common  law  the  review  of  a  Judgment 
In  a  criminal  case  coiM  be  by  writ  of  ei^ 
ror,  and  in  no  other  way.  Bice  v.  Rex,  Cro. 
Jac  404;  Bex  v.  InhabMiniB  of  Seton,  7 
Term  it  S73;  Rex  v.  Justices  of  West  Rid- 
ing of  Torhsblre,  Id.  467;  Rex  v.  Cartlle, 
X  Bam.  &  Ad<d.  971;  State  v.  Sbeirpud.  97 
Wis.  395.  Permlsskm  from  tbe  crown  was, 
bowever,  In  criminal  cases,  always  necesssTT 
to  maintain  tbe  writ  la  England.  This  pet- 
misslon  was  panted  as  of  ri|^t  In  misde- 
meanor; while  In  treason  or  felony  It  was 
a  matter  of  grace  from  the  soverriga,  who 
conld  withhold  or  idlow  at  pleaanve,  though 
there  was  manifest  error  In  the  record.  The 
reason  assigned  for  this  was  that  tbe  felon 
bad  fcfffeited  nil  be  had  to  tbe  crown,  and 
tbe  crown  could  exercise  Its  pleasure  wheth- 
er or  not  to  give  it  back.  Rex  v.  Bart>ery, 
Fortes.  37.  Thf  method  of  procuring  a  re- 
view, when  this  grace  was  extended,  was 
always  by  writ  of  eiror,  and  In  no  other 
way.  In  tbe  United  States,  forfeitures  not 
being  one  of  the  penalties  vMted  upon  the 
felon,  tbe  writ  la  awarded  by  the  courts  as 
of  course,  wherever  It  would  hare  been 
granted  In  England  by  Oat  of  the  crown. 
1  BIsh.  Ne^  Cr.  Proc.  S  1362.  Congress,  in 
preserving  to  litigants  tbe  right  of  review 
by  writ  of  error,  undoubtedly  must  have  had 
In  mind  tbe  writ  of  error  as  tbe  same  was 
employed  by  common  law,  because  it  confer- 
red common-law  Jurisdiction  upon  tbe  courts 
wherein  it  was  to  be  made  use  of,  and  left 
It  to  our  legislature  to  rei^tifaite  the  manner 
of  taking  and  allowing  the  same.  This  our 
legislature  has  done  by  tbe  enactment  of 
section  2191,  Comp.  Laws,  which  provides: 
"Tbe  clerk  of  the  supreme  court  shall  Is- 
sue a  writ  of  error  to  bring  Into  the  supreme 
Court  any  cause  finally  adjudged  or  deter- 
mined In  any  of  the  district  courts,  upon  a 
praecipe  therefor  •  •  •  at  any  time  with- 
in one  year  from  the  date  of  such  Indgmeut 
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*  *  *r  aaA  Metlon  219B:  *^eKafter  no 
wrtt  4^  error  aliaD  be  aUowed  by  tbe  mi- 
preme  court  of  this  territory,  except  wHMd 
one  ynr  after  tbe  rendition  of  tbe  Judg- 
ment on  whleb  aald  writ  ot  error  la  based; 
and  that  saM  aopreme  court  iriiall  make  rales 
for  tbe  goremment  of  the  practice  In  writs 
of  error  In  common-law  cases,  which  said 
mlea  shall  not  conflict  with  any  of  tbo  laws 
In  torn  In  this  territory."  Tbe  tenau  "writs 
of  error"  and  "appeals,"  as  tbey  appear  In 
the  ofganle  act,  have  a  technical  rtgrniflcance 
well  kiwwn  to  the  law.  It  la  tiien  provided 
that  they  "ahaU  be  aOowed  la  all  cases*" 
and  are  gnanurtled  parties  In  all  cases. 
BomrtUng-  having  deflnlteness  and  snbstance 
la  seen  red  to  the  oonrt  and  to  the  parties  be- 
fore It  by  lAls  langnage;  and  It  Is  pvt  be- 
yond the  power  of  tite  terrltwlal  l^lslatine 
to  deny,  altar,  or  curtnO.  The  }nrlsdletfoii 
la  flated  by  the  u^anlc  act;  the  power  to 
regulate  the  pioeedare  Is  reposed  In  the  leg- 
Islatora  It  cannot  be  contended  that  con- 
gTMB  has,  In  one  and  the  same  form  of  ez- 
pveaaton,  secured  to  the  supreme  court  a  cer- 
tain Jnrtsdlctten,  and  to  tbe  parties  certain 
rigiilst  and  given  to  the  twritorlal  leglslatnne 
the  power  to  make  that  jurisdiction  nuga- 
tory, and  these  rights  nnav«dUng>.  This  pro- 
Tlslon,  with  Its  ImpeiatlTe  phrasetrfogy,  In- 
tendo  nothing  short  ot  assuring  to  the  ap- 
peUaal^  not  whatever  the  territorial  legis- 
lature may  be  pleased  to  call  an  appeal,  but 
an  appeal  known  to  cb&newy,  and  assuring 
t»  tint  plaintiff  In  error  tbo  writ  of  error  with 
all  the  benefits  growing  oat  of  and  Incident 
to  such  writ.  What  congress  has  giTen  It 
haa  not  autbarised  tbe  territorial  legislature 
to  take  away  by  regulations.  The  allowance 
of  the  writ  of  the  error  may  be  regulated  by 
the  legislature,  as  haa  been  done;  but  these 
regulations  must  not  derogate  from  the  na- 
ture and  sobatance  of  the  thing  giVMi  it  to 
regulate.  Whatever  the  territorial  legisla- 
tion on  this  subject  is  or  may  have  intended, 
It  cannot  have  taken  from  the  supreme  court 
Jurisdiction  to  revierw  cases  cognizable  at 
common  law  by  writ  of  error.  The  power 
given  by  tbe  organic  act  to  tbe  legislature  to 
regulate  writs  of  error  and  appeals  is  not 
(^ratire  to  enable  tbe  l^slature  to  limit 
or  to  regulate  what  Is  fixed  and  assured  by 
the  same  organic  act.  The  power  to  regu- 
late does  not  confer  power  to  abrogate.  Our 
legltduture  has  not.  however,  made  any  at- 
tempt to  Interfere  with  or  deny  the  Jurisdic- 
tion conferred  npon  the  supreme  court  by 
the  organic  act,  but,  on  the  contrary,  has 
regulated  such  Jurisdiction  by  sections  2198, 
2194.  Corap.  L4IWB.  In  providing  for  appeals 
from  final  Jud^ents  in  criminal  cases,  it 
has  merely  given  a  coaeni*rent  remedy.  In 
U.  8.  V.  Gilsoo.  1  Idaho,  the  court  reach- 
ed tbe  conclusion  that  a  common-law  action 
could  not  be  re-examined  on  appeal,  but 
must  be  brought  up  by  writ  of  error.  In  tbe 
following  opinion:  "The  courts  of  this  ter- 
ritoiy  am  created  by  the  organic  act,  and 


fheir  Jurisdiction  and  powers  most  be  aa- 
certalned  by  the  provisions  of  said  act  and 
the  la^  of  the  territory  passed  In  pumo> 
ance  thereof.  Both  the  district  and  snpremo 
courts  are^  by  the  express  terms  of  tlio 
act,  clothed  with  ehaneery  and  common-law 
Jurisdiction;  and  the  legislature  has  no  au- 
thority to  abridge  muA  Jurisdiction,  nor  has 
tbe  l^slatlve  aasemUy  made  any  attempt 
so  to  do.  •  •  •  How  shall  this  appeUato 
JurisdlctloD  be  exercised?  The  organic  act. 
In  Tory  plain  and  poeMve  langnage,  declares 
that  writs  of  error,  UHs  of  exceptions,  and 
appeals  riiall  be  allowed  in  all  cases  from 
the  final  decisions  of  the  district  courts  to^ 
the  supreme  court,  under  such  regulations  as 
may  be  prescribed  by  law.  Oongress,  there- 
fore^ has  not  delegated  the  power  to  the  leg- 
islature to  say  In  what  cases  writs  of  er- 
ror and  appeals  may  be  allowed,  but  bare 
emphatlc^ly  declared  In  language  that  is 
plain  that  they  shall  be  allowed  in  all  cases. 
The  act.  howevCT,  does  not  prescribe  tbe 
mode  In  which  tb^  shall  be  allowed,  but 
expressly  provides  that  tiiey  shall  be  allowed 
nnder  soch  regulations  as  may  be  prracribed 
by  law,  thus  giving  to  the  legislature  the 
power  to  prescribe  the  regulations  as  to  the 
manner  In  which  they  may  be  taken  and  al- 
lowed. The  declaration  of  the  act  Is  that 
writs  of  error,  bills  of  exceptions,  and  ap- 
peals rinll  be  allowed.  These  words  have 
a  teebnical  and  w^-understood  meaning. 
'Writs  of  error*  are  known  to  common-law 
proceedings,  but  an  api>eal  is  not;  but  writs 
of  error  and  appeals  are  the  modes  pointed 
out  by  congress  whereby  common  law,  equi- 
ty, and  admiralty  causes  may  be  reviewed 
and  re-examined  In  the  supreme  court;  and 
when  congress  used  these  words  in  the  or- 
ganic act  It  must  be  considered  that  they 
used  them  In  accordance  with  the  sense  and 
meaning  that  had  been  given  them  by  tbe 
supreme  court  of  the  United  States.  There 
is  no  doubt  but  that  they  were  so  used  and 
Intended  to  be  understood,  In  the  same  sec- 
tion, in  providing  for  writs  of  error  and  ap- 
peals from  this  court  to  the  supreme  court 
of  tbe  United  States.  If  this  be  the  senne 
In  which  these  words  were  used,  it  follows 
that  tbe  true  interpretation  of  that  clause 
of  the  organic  act  Is  this:  that  writs  of  er- 
ror and  bills  of  exceptions  shall.  In  suits  at 
common  law,  be  allowed  and  taken,  and  ap- ' 
peals  In  equity  and  admiralty  cases  shall  l>e 
allowed,  from  the  district  to  the  supreme 
court;  and  that  tbe  power  is  conferred  up- 
on the  legislature  to  regulate  the  manner 
and  prescribe  the  rules  of  practice  In  taking 
and  allowing  them." 

2.  Remedy  by  writ  of  error  Is  concurrent 
with  remedy  by  appeaL  In  criminal  cases 
the  common  law,  as  recognized  by  the  United 
States  and  the  several  states  of  the  Union, 
shall  be  the  rule  of  practice  and  declsloD. 
Gomp.  Laws.  S  2484.  Under  tbe  common 
law.  as  we  bave  already  seen,  the  writ  of  er- 
ror waa  tbe  method  by  which  a  Judgment  in 
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a  criminal  cause  could  be  reviewed.  By  pro- 
viding that  the  common  law,  as  recognized 
by  the  United  States  and  the  several  states 
of  the  Union,  should  be  the  rule  of  practice 
and  decision  In  the  territory,  the  legislature 
has  vested  the  supreme  court  with  Jurisdic- 
tion to  review  Judgments  In  criminal  cases 
by  writ  of  error.  In  Bamett  v.  State,  36 
Me.  198,  the  coart  say:  "Although  the  reme- 
dy by  appeal  in  civil  cases  takes  away  the 
remedy  by  writ  of  error  by  implication,  as  a 
general  rule,  yet  In  criminal  cases  the  reason 
for  the  rule  ceases,  and  there  It  does  not  ap- 
ply. •  *  *  His  remedy  by  appeal  would 
often  be  more  onerous  than  that  by  writ  of 
error  to  reverse  an  erroneous  Judgment,  and 
therefore  It  Is  that  hla  right  to  proceed  by 
error  Is  not  taken  away  or  Impaired  by  giving 
him  the  right  of  appeal,''^ting  Co(Ae,  Peti- 
tioner, 15  Pick.  239;  Thayer  v.  Com.,  12  Mete. 
(Mass.)  9;  Ca  Lltt  288;  S  BL  Comm.  407. 
In  U.  S.  v.  Plumer,  3  CllfC.  1,  at  page  58,  Fed. 
Cas.  No.  16,055,  Judge  OUfford  said:  "At 
common  law  the  writ  of  error  would  lie  In 
criminal  as  well  as  In  civil  cases,  and  that 
the  rule  was  Just  as  applicable  to  misdemean- 
ors as  the  case  at  bar  [mnrder],  which  was 
declared  by  act  of  congress  to  be  a  felony." 
In  Sanders  v.  State,  85  Ind.  318,  at  page  327, 
the  couit  say:  "It  la  held-  In  well-considered 
cases  that,  although  there  Is  a  statute  govern- 
ing proceedings  in  criminal  cases,  the  writ  is 
not  abolished  unless  the  statute  specially  or 
by  implication  abrogates  It  This  Is  so  held 
with  respect  to  writs  coram  nobis,  by  Mar- 
shall. O.  J.,  In  Strode  v.  Stafford  Justices,  1 
Brock.  162,  Fed.  Cas.  No.  13,537.  In  speak- 
ing of  the  claim  that  the  writ  coram  nobis 
cannot  exist  under  the  statute,  Cowen,  J., 
said,  in  Smith  t.  Klngsley,  19  Wend.  620: 
There  Is  no  statute  expressly  and  In  terms  re- 
pealing Its  .power,  nor  any  which  does  so  by 
necessary  implication.  Mere  silence  or  omis- 
sion to  regulate  proceedings  upon  such  a  writ 
will  not  operate  as  a  repeal.  The  power 
therefore  remains  as  at  common  law,  except 
as  to  the  mere  form  coram  nobis  resident,  be- 
cause the  Action  of  the  record,  remaining  be- 
fore the  king  himself,  Is  gone.  We  therefore 
have  lost  the  name  of  the  writ,  but  nothing 
more.' "  In  many  of  the  states  the  common- 
law  writ  of  error  is  recognized  as  forming 
part  of  the  law.  Holford  v.  Alexander,  12 
Ala.  280;  Adler  v.  State,  35  Ark.  517;  McKln- 
ney  v.  Stage  C!o.,  4  Iowa,  420;  Hawkins  v. 
Bowie,  9  GUI.  A  J.  428;  Fellows  v.  Griffig,  9 
Smedes  &  M.  362;  Calloway  v.  NIfong,  1  Mo. 
223;  Reld's  Adm'r  v.  Strider's  Adm'r,  7  Grat 
76;  Dows  T.  Harper,  6  Ohio,  B18;  Wood's 
Gx'r  T.  Oolwell.  S4  Pa.  St.  92. 

3.  Oar  statute  amply  provides  for  a  review 
of  the  Judgment  writ  ot  error.  Kear- 
ney's Code,  promulgated  by  Oen.  Kearney  In 
1846,  and  which  was,  by  the  l^^ature  of 
1850,  adopted,  contains  the  only  provision  for 
appeals  from  final  Judgments  In  criminal 
cues.  These  pcorlslons  were  Incorporated 
Into  the  Compiled  Laws  of  1884  as  sections 


2468-247^  By  section  2469  appeals  are  al- 
lowed from  final  Judgments  rendered  upon 
any  Indictment  to  the  supreme  court.  If  ap- 
plied for  during  the  term  at  which  the  Judg- 
ment was  rendered.  Appeals  only  lie  from 
such  final  Judgments  If  allowed  during  the 
term  at  which  the  Judgment  was  rend^ed. 
After  the  term  has  expired,  no  appeal  can  be 
taken.  In  1880  the  legislature  passed  a  com- 
prehensive act,  regulating  the  mode  of  taking 
appeals  and  suing  out  writs  of  error.  This 
act  Is  complied  In  sections  2193  and  2194  of 
the  Compiled  Laws  of  1884,  and  Is  In  con- 
formity with  the  organic  act  which  gives  the 
legislature  [>ower  to  regulate  the  writ  of  er- 
ror and  appeal.  By  that  act  It  was  provid- 
ed that  all  causes,  either  in  law  or  equity, 
finally  adjudged  or  determined  In  the  dis- 
trict court,  may  be  removed  Into  the  su- 
preme court  of  the  territory  for  review 
either  by  appeal  or  writ  of  error.  Comp. 
Laws  1884,  8  2193.  The  next  section  (2194) 
regulates  the  practice  on  appeal  and  writ  nS 
error,  and  provides  that  the  writ  of  error 
may  be  sued  out  within  one  year  from  the 
date  of  the  Judgm^t  brought  Into  the  su- 
preme court  How  could  the  language  of 
section  2193  be  made  plainer  for  the  purpose 
of  providing  tm  the  rertow  <it  Judgment*  In 
criminal  cases  1^  writ  of  error?  All  causes, 
either  In  law  or  in  equity,  may  be  imnoved 
Into  the  8upr«ne  court  for  review,  cither  by 
appeal  or  writ  of  error.  Criminal  cases  are 
causes  at  law,  as  distinguished  from  causes 
In  equity,  and,  as  all  causes  st  law  may  be 
removed  Into  the  supreme  court  by  writ  of  er- 
ror, It  follows  that  criminal  cases  can  be  so 
reviewed.  The  legislature  of  1884  recognized 
the  fact  that  Judgments  in  criminal  cases 
could  be  reviewed  either  by  appeal  or  writ 
of  error,  under  the  laws  as  they  then  existed 
in  the  territory,  and  enacted  what  Is  com- 
piled as  section  2201  of  the  Compiled  Laws 
of  1884,  vis.:  "Appellants  and  plaintiffs  In 
error  in  criminal  cases,  removed  into  the  su- 
preme court  of  the  territory  for  review,  shall 
not  be  required  to  print  the  record,  nor  any 
part  thereof,"  etc.  See  Kidder  v.  Bennett 
2  N.  M.  37.  In  Missouri  (2  Wag.  St  p.  1114, 
i  1^  there  Is  a  provision  '*that  the  state  In 
any  criminal  prosecution  shall  be  allowed  an 
appeal  only  in  the  cases  and  under  the  cir- 
cumstances motioned  In  the  next  succeeding 
sections."  Notwithstanding  this  provision. 
It  was  held  fn  State  Cunningham,  51  Ho. 
479,  that  "when  a  motion  to  quash  an  Indict- 
ment Is  sustained  In  the  lower  court,  the 
state  can  bring  the  case  to  this  court  by  writ 
oS  error  or  appeal.**  The  solicitor  geneEal, 
in  his  bri^,  at  page  %  seems  to  nigao  that 
sectlm  2398  of  the  Compiled  haym  does  not 
apply  to  criminal  cases,  because  no  provision 
tar  supersedeas  or  stay  of  execution  Is  there- 
in contained.  This  contention  Is  wholly  with* 
out  merit  At  co^unon  law,  a  writ  ot  enar 
la  not  a  supersedeas  so  as  to  discharge  from 
custody,  but  in  capital  cases  it  operates  to 
stay  execution.   Whart  Qc.  PL  At  Prac.  i 
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783.  A  writ  of  error  Is  a  tiipenedeBs  b7  im- 
plicaticni.  If  the  record  ot  tbe  judgment  Is 
removed  by  writ  of  error,  It  1b  neceaurily  a 
snpersedeas,  tor,  the  recwd  bdng  removed,  It 
Is  Impomlble  for  the  jnsttces  of  the  coari  In 
which  It  was  to  award  execution.  9  Bac. 
Abr.  "Snpersedeas,"  p.  284.  In  Bishop  of 
Ossoiy's  Case,  8  Cm.  Jac  534,  It  was  ^eld 
that  **a  writ  of  error  Is  a  snp^sedeas,  al- 
though the  record  Itself  Is  not  removed  to  the 
court  where  errors  are  brought,  but  a  tran< 
scriitt  only.**  The  right  of  aNieal  In  a  capl- 
Ital  case  Is  necessarily  coincident  with  that 
of  a  stay  Dt  execution  until  that  appeal  can 
be  beard.  State  t.  Pi^^ls,  92  Mo.  300.  4  S. 
W.  981.  In  Kitchen  t.  Randolph,  93  U.  S. 
86,  the  court  say:  ''At  common  law  a  writ 
of  error  was  supersedeas  by  Imidleatlon." 
Undw  the  statutes  and  the  authorities  It  Is 
plain  that  the  Judgment  In  this  cause  may  be 
reviewed  by  writ  of  error.  The  motion  to 
quash  the  writ  of  raroris  therefore  ovwruled. 

COIAJXR  and  BANTTZ,  JJ.,  concor. 

SMITH,  o.  J.  At  the  June  term,  A.  D. 
1894.  of  tbe  district  court  for  the  county  of 
Santa  F6,  Francisco  Uonzales  y  Borrego,  An- 
tonio Gonzales  y  Borrego,  Lauriano  Alarid, 
and  Patricio  Valatda  were  indicted  for  shoot- 
ing and  killing  one  Francisco  Ohaves,  on  the 
28th  day  of  May,  1892,  in  the  county  ot  Santa 
F«,  and  territory  of  New  Mexica  On  March 
IS,  189Q.  a  special  term  of  the  said  district 
court  was  duly  called  by  the  Honorable  N.  B. 
Langhlln,  associate  Justice  of  the  supreme 
court,  and  Judge  of  the  First  Judicial  district 
of  New  Mexico.  Judge  Laugfalln,  deeming 
tilmself  dlsquallfled  to  preside  at  the  trial  of 
the  said  defendants,  called  In  to  sit  for  him 
Hon.  H.  B.  Hamilton,  associate  Justice  of 
the  supreme  court,  and  Judge  of  the  Fifth 
Judicial  district  of  the  territory  of  New  Mex- 
ico, and  th««apon  Judge  Hamilton,  during 
the  said  special  term,  commenced  the  trial  of 
the  said  parties,  to  wit,  on  the  23d  of  April, 
1896,  and  continued  the  same  untU  the  2Uth 
day  of  May  of  the  same  year,  when  the  Jury 
returned  a  verdict  finding  the  accused  guilty 
as  charged  tn  the  Indictment  A  motion  was 
thereupon  made  (or  a  new  trial  and  an  arrest 
of  Judgment,  which  said  motions  were  duly 
ai^ed,  and,  after  full  consideration,  were 
overruled,  and  the  defendants  were  thereup- 
on sentenced  by  the  court  to  be  executed  on 
the  10th  day  of  July^  181)5.  An  appeal  was 
thereupon  taken  by  tbe  accused  to  this  court 
by  writ  of  error  from  the  district  court,  and 
the  case  is  now  before  us  for  review  and  de- 
termination upon  namerous  points  of  error 
alleged  to  have  been  committed  during  the 
progress  of  the  triaL 

In  the  first  place.  It  Is  contended  that  tbe 
q>eclal  term  of  the  coturt  at  which  tbe  appel- 
lants In  error  were  tried  expired  by  operation 
of  law  on  tbe  16tb  day  of  April,  18U5,  and 
could  not  legally  bare  been  prolonged  by  the 
action  of  the  presiding  Judge.  It  appears  that 
vA6i  .no.5— 23 


a  regular  term  for  a  district  court  in  Ibe  coun- 
ty of  San  Juan  was  fixed  hy  tenitorial  stat- 
ute to  conmience  on  the  third  Monday  of 
April,  1895,  and  It  Is  Insisted  that  a  limitation 
was  thus  imposed  upon  the  duration  of  the 
^«!lal  term  conunenced  In  Santa  Ffi  on 
March  18,  1885;  that  the  terms  of  court  for 
one  county  cannot  encroach  by  extension  up- 
on the  courts  of  other  counties  of  the  disti-lct; 
that  In  theory  of  law  a  term  of  court  begins 
on  the  day  designated  by  statute  for  Its  com- 
mencement, and  ex  vl  termini  other  courts  In 
the  district  at  the  same  time  are  prohibited. 
Such  construction  migbt  obtain  tn  this  terri- 
tory if  statutes  did  not  exclude  IL  Section 
543  of  the  Compiled  Laws  directs  courts  to  be 
held  In  tbe  different  counties  at  the  times  fix- 
ed by  law,  and  authorizes  their  continuance 
until  adjourned  by  order  of  court  It  Is  mani- 
fest that  It  was  Intended  by  this  provision  to 
Impose  a  duty  and  to  confer  a  discretion,  and 
it  would  seem  that  If  the  exercise  of  the  one 
should  render  impracticable  the  discbarge  of 
the  other,  the  discretion  should  prevaU.  The 
hiterest  of  tbe  public  Is  the  consideration  that 
has  Induced  many  courts  to  tbe  adoption  of 
the  doctrine  that  a  term  In  progress  in  one 
county  must  be  arrested  by  the  arrival  of  the 
time  fixed  for  a  court  In  another  county  In 
the  same  district  and  a  Judge  animated  by 
due  regard  for  public  weal,  and  In  his  opin- 
ion legally  possessiog  absolute  power  as  to 
the  duration  of  the  terms  of  his  courts,  might 
In  sound  Judgment  continue  one  and  abaudou 
another.  The  special  term  In  question  com- 
menced March  18,  1895,  and  It  can  easily  be 
conceived  by  this  tribunal  that  tbe  trial 
Judge,  in  the  exercise  of  his  discretion,  wisjuly 
regarded  It  more  Judicious  to  conclude  the 
case,  that  bad  consumed  weeks,  at  tbe  cost  of 
thousands  of  dollars,  than  to  abandon  It  for 
a  term  In  a  county  of  limited  population  and 
proportionate  litigation.  Absence  of  pro- 
vision for  such  an  emergent  contingency 
would  be  a  grave  casus  omissus. 

It  Is  further  urged  that,  as  tbe  statute 
(Comp.  Laws,  S  552)  provides  that  6i>ecial 
terms  shall  not  conflict  with  regular  terms, 
the  special  term  at  Santa  F6  was  necessai-iiy 
terminated  by  the  regular  term  coDstructiveiy 
existing  in  San  Juan  on  the  third  Monday  of 
April,  1895.  But  said  section  merely  derlares 
against  a  conflict,  and  does  not  declare  tbe 
cessation  or  Illegality  of  the  proceediugr  of  the 
seemingly  conflicting  special  term,  and  it  can- 
not, in  any  view,  be  legitimately  maintained 
that  the  legislature  by  such  direction  in- 
tended a  mandate,  and  the  vitiation  of  all  pro- 
ceedings in  disregard  of  It  By  section  543, 
special  terms  are,  as  to  their  length,  as  ab- 
solutely In  the  control  of  the  presiding  Judge 
as  are  regular  terms;  and  section  5.')2  au- 
thorizes special  terms,  not  only  Id  the  discretion 
of  tbe  Judge  in  the  furtherance  of  Justice,  but 
without  any  condition  or  restriction  as  to  dui  n- 
tion.  It  may^  therefore,  be  logically  concluded 
that  the  authority  to  continue  terms  until  ad- 
journed by  order  of  court  was  deliberately  de- 


Digitized  by 


Googl 


35i  , 


46  PAGZPZa 


RBPOBTBB. 


(N.  M. 


Btgned  In  the  Interart  of  tbe  pnblle  to  pnh 
Uag  the  regular  term,  it  needed,  and  to  a^ 
ford  special  terms  vttlioat  Rmttatlon  fat  Hen 
ef  re^lar  terms  lapsed,  and  In  furtherance 
of  justice.  It  must  also  be  presumed  ratlonal- 
I7  that  the  leglriatnre,  in  attaching  by  sectlen 
552  a  condition  to  the  authority  to  hold  special 
terms,  contemplated  an  actual,  and  not  a  con^ 
stnictlve,  conflict,  and  did  not  design  that  a 
term  being  held  should  be  annulled  by  one 
tiiat  conld  not  be  held.  Section  2,  c.  61,  (rf  tHe 
Statutes  of  1893,  required  the  cespectlre 
ties  to  provide  tor  the  expenses  of  their  dl» 
trict  conns,  and  practically  inhibits  terms  in 
counties  In  which  there  ate  no  funds.  It  Is 
expertenoe  that  a  frequent  coonMinettee  of  this 
system  has  been  the  Inqtosslblhty  to  boU 
courts  in  some  of  the  conntleB  at  the  tlnw  fix- 
ed statnte,  and,  as  It  is  a  nde  of  law  Umt 
puMic  officers  are  presumed  to  perform  tbelr 
otnclal  dudes,  and  no  court  was  held  in  San 
Juan  on  tbe  8d  of  April,  189S,  it  can  be  legK- 
Imately  concluded  that  there  were  no  fuods 
for  a  term  there,  and  that  the  Judge  of  the 
41strtct,  with  knoirted^  of  this  defleleney,  tfp- 
pointed  a  ^>ecial  term  la  Santft  Fft,  wtt^  tbe 
Intention  and  expeetitkm  that  It  would  be  can- 
tinued  as  iaag  as  required  In  the  fnthcmnce 
of  Justice.  It  Is  not  coBcetrable  that  a  conn 
allowed  Irr  law  and  is  aeaston  oould  be  tov 
mlnatMl  by  a  term  not  only  not  in  ease,  bat 
that  could  not  exist;  the  one  was  a  court  &a 
teet,  the  other  a  court  b(r  cenatmetkm  only, 
and  between  them  thoie  coM  ast  be*  a  prae- 
tlcal  conflict  It  seeniB,  therefore,  tkst  tbe 
territorial  statnte  sustained  tbe  Jii4Re  tn 
Tenlng  the  spedid  term*  and  in  eontlnulng  It 
beyond  the  tlmi<s  fixed  for  the  regular  teran 
for  tbe  counties  of  San  Juan,  Rio  Aniba»  and 
Taos  for  the  epeiBg  of  the  year  IBOB. 

Next  is  the  impeachment  of  the  taidletBwat 
as  not  containing  the  easentlal  averments  to 
confer  Jurisdiction  npoa  tbe  trial  oovrt.  It 
Is  contended  that  tbe  allegatloB  that  Praadseo 
Chavez  Instantly  died  of  tbe  mental  wsondB 
Inflicted  upon  him  by  the  plaindfEs  in  error 
does  not  with  sufficient  dlatlnetneaB  afieeify 
the  time  and  place  of  bta  death  to  <diarBe 
that  he  died  hi  the  county  of  Santa  FA  wlthda 
a  year  and  a  day  from  the  date  of  Uie  killing. 
It  Is  dlfllciilt  to  concelTo  that  an  instant  ccmk 
sequence  of  an  act  does  not  exclude  cwcep- 
tlmi  of  delay  In  its  occnrrenoe,  and  does  not 
constrain  the  condnslon  that  It  was  effected 
on  the  spot,  at  the  place  where  It  was  caused. 
If  a  deed  produces  results  the  numient  It  Is 
done,  thpy  must  happen  where  It  was  done. 
Fire  apidled  to  powdor  produces  Instaatane- 
ouB  explc^n.  and  no  doubt  of  tbe  time  and 
place  of  the  event  Is  posslbleL  There  being 
no  Intprrentlon  of  time  between  the  <unse  and 
the  effect,  there  can  be  no  question  as  to  the 
place  where  the  latter  encued  from  the  former. 

That  the  accused  were  apprised  that  they 
were  on  trial  for  tbe  niurder  of  Franclnco 
Chaves  on  the  night  of  the  28th  of  May,  1892, 
In  the  county  of  Santa  FA;  that  It  was  proved 
that  Ftandsco  Chaves  was  killed  then  and 


there;  that  tbe  accused  oAnttted  that  they 
■were  then  In  the  county  of  Sacaa  Pft;  that 
they  defended  themselves  agnlnst  the  charge 
of  havii^  umrdered  Franchco  Ctaavei  on  the 
night  of  the  S&tb  ot  Hky,  ISBZ,  by  their  alibi, 
daimlng  that  tb^  were  not  at  the  iilace  of 
tbe  klUtng  on  said  20th  of  Hay,  1SB2;  and 
that  their  acqolttaS  woidd  have  protected 
them  Against  a  second  prosecution  for  tbe 
same  ertane(aee  Omp.  Lawstl  675),— are  facts 
tioLt  cannot  be  eoatnmrted,  and  effectually 
dispose  of  the  pretenakHi  that  the  pfanuieolagy 
of  tbe  Ittstmmeirt  npon  which  fht^  were  ar- 
raigned  and  tried  was  not  soOeleHtly  specific 
to  Indicate  the  vems  o(  tbe  alleged  offense. 
Many  ontherttleft  have  been  submitted  to  sus- 
tain the  contentleB  that  venae  and  time  are 
net  }egftftj  laid  by  tiie  overmeat  of  hwtam 
death;  that  It  does  not  eaelDde  the  posslbHlty 
ot  ite  death  a  year  and  a  day  oat  ef  tbe  juris- 
diction,  wbete  and  after  tbe  wounds  were 
gtKi^  bat,  wftb  #ie  respeet  for  the  tribonals 
that  have  so  adJucUcated.  we  can  but  r^ard 
their  cMehMoBs  as  tenMng-  «»  ei^met  the 
natural  Impmt  of  language,  and  strain  It  from 
Ita  aubsmtM  algnlflcatlon.  Whtla  osorts 
rtionld  abstain  ftem  tbe  eaeeoiagenieiit  ef  da- 
portun  flmn  the  jlrasiijlugj  at  forms  almest 
sacred  fMoi  psstEoeted  adkefcae*  ts  thosn, 
th^  shonM  Bot  pi—e  oncfe  oonscraattan  tm 
the  sKoMa  at  sorvUtt^r.  Byaaayam  ■bsaid  be 
dnlr  n«aidea,  ad  words  so  kHetpnAed  that 
tbelr  nonraJ  ■"■'"g  should  not  be  destroy- 
ed, lanovothma  maj  be  ubwIbb,  but  the  an- 
tagonism to  tbem  that  wHl  fvcdnde  the  use  of 
eqidvalsnt  expxeairiraa  would  be  enn  more 
pemcknsk  In  SBeognttlon  ot  fltaac  prlnck- 
plei^  leas  ■anomess  to.  obtaWDg  ha  thp  cob- 
strnetlon  of  phadteB^  aod,  whOe  cottalotf 
In  thck  dl^Mifms  Is  reqnlnd,  stztal  cnaicmB- 
Ity  to  wonted  mUaga  ts  not  exacted. 
atantly,"  say  Isxlcographenv— tbaoe  who  de- 
fine It  etymoloKloalUy,  and  ttaoas  who  give  tts 
legal  meaning,— fanpUea  '*wtthe«t  any  inter- 
veatlan  oC  ttme^"  "allows  not  a  portlde  ot 
delay,"  "morhs  an  Interval  too  small  to  be 
aivmbted";  ud  tiiat  Ii^aadaos  Ctaavea,  In 
^ing  *^rtth  an  -Interval  too  small  to  be  ^ 
ptecfaited"  between  the  lAoto  he  received  and 
bis  death,  died  at  the  place  where  he  was 
shot,  seems  an  Irreelatlbla  coadmloa  That 
an  event  that  transpires  taalantly  can  be  ic- 
Bots  from  Its  cause  seems  a  coDtrodlctlaa  a&t 
entitled  to  any  caosideEatlaaL  That  ttaete  can 
be,  bctwen  an  occuneoce  and  Ha  emfetlaa, 
no  IntHTentlim  of  time,  not  a  partMe  of  delay, 
not  an  wpredaUe  interval  and  yet  be  doubtt 
about  tbe  pMtoe  of  Us  accomplisbiDent,  seems 
am  impossHile  eoQjectnre.  An'lnjnnctlon  to  do 
Instantly  ts  partially  obeyed  by  the  act  to 
forthwith  proceed  to  do  It,  though  It  may 
never  be  done;  but,  if  accomplished  without 
intervention  of  time,  without  a  particle  of 
delay,  tbe  interval  betweoi  the  order  and  Ito 
execution  betaig  not  apprecbible.  It  Is  done  hi- 
stantly. 

In  Hardin  v.  State,  4  Tex.  App.  371,  the  In- 
dlctmmt  which  chafed  that  *'Charlss  Webb. 
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at  mortal  ymaaHa  «o  gfren  «■  aforeaidd.  In- 
ataotly  did  die,**  was  pronounced  aoffitrtently 
certain  of  the  time  and  place  of  bla  death. 
The  court  ngarded  the  wocda  **so  Kiren"  as 
anggwtlve,  and  we  maj  wltb  eqnd  propriety 
attach  conse^oence  to  the  deecriptlon,  "said 
mortal  wotmda,"  oonttataMd  In  the  Indlct- 
meut  under  eoiurtderatkni.  aa  they  can  n*fer 
only  to  WOOD  da  recited  as  bavlni;  t>een  Inflict- 
ed ^pon  Ffsndaeo  Chavez  on  the  niffht  of  the 
2Mh  ot  May,  lt»2,  and  of  which  he  "Uutantty 
died." 

In  Turptai  t.  State,  90  Ind.  148,  an  Indict- 
ment that  contalna  in  the  allegation  as  to 
death  neither  the  words  "Instantly"  nor  "then 
and  there,"  la  •Dstained.  as  the  venue  and 
time  were  once  stated.  This  opinion  Is  based 
npon  statute,  but  the  oourt  declared  that  tiie 
equivalent  of  "then  and  there"  wonld,  In  any 
contlnireacy,  be-aufflctent 

In  Slate  V.  Huff.  11  Nev.  21,  the  court, 
Id  eonaiderlac  the  ol)(}eetton  that  the  Indict- 
Bient  dM  JMt  contain  snffldent  eeriafnty  as 
to  the  :plaee  of  the  crime  and  tiw  day  of  Its 
eonmUaaioa.  say:  *^tt  may  be  «ald,  with  ref- 
srenee  so  this  'particular  case—and  It  will  be 
a  sniBcieiit  answer  to  appeUaat'a  obrjeotlook. 
If  there  weie  none  other,— that  'the  ladlctmmt 
doea  ahow,  by  fata-  and  maaonable  ■Intend- 
ment that  O'ilellly  was  atabbed  and  died 
on  the  same  day.  It  aaya  the  defendant 
atabbed  him  on  that  day,  and  klUed  him  on 
that  (toy.  Therefore  he  mnst  have  died  on 
that  day.  The  evidence,  we  believe,  abowa 
that  he  did  not  -die  until  the  next  di^,  but 
thta  was  an  unimportant  -variance,  and  the 
Queation  Is  as  to  the  sufficiency  of  the  Indict- 
ment, not  ae  to  the  conformity  of  the  proof." 
It  waa  further  deotded  In  this  caae  that  tall- 
ive  to  demur  to  the  Indictment  for  the  defect 
that  It  did  not  declare  that  the  death  occurred 
wttfatn  a  year  and  a  day  from  the  perpetration 
of  the  aot  which  produced  It  waa  a  waiver  Iv 
the  dependant 

In  Com.  V.  Bugbee,  4  Gray,  206.  in  an  In- 
dlctment  for  an  assault  the  allefntlon  that 
the  avsault  was  then  and  there  made  was  suf- 
ficient without  the  repetltloa  of  "then  and 
there"  befoie  the  charse,  "did  actually 
strike."  "There  might  have  been,  with  the 
words  then  and  there,* "  aald  Chief  Justice 
Ewing,  In  a  simllm*  caae^  "greaiet  deference 
to  tautology,  but  not  thereby  a  mwe  explicit 
or  InteUlKlble  averment"  Says  Metcalf,  J.: 
"Objectlona  Uke  that  now  before  ua  ware 
never  held  valid  lu  prosecutiooa  for  mla- 
d^meanor,  but  only  in  favorem  vitte  In  Indict- 
ments and  appeals  of  death."  8  Hale.  P.  0. 
178;  2  Hawk.  P.  C.  c.  23.  |  28;  7  Dane.  Abr. 
272.  "Even  In  capita]  cosea."  continues  Judge 
Jletcalf,  "they  have  l>een  deemed  by  the  moat 
eminent  Engliah  Judges  as  among  'the  uu- 
•eemly  niceties*  by  which  the  law  la  bleml^- 
ed  and  reproached."  2  Hale,  P.  C.  193;  2 
Uabb.  Cr.  Law,  1U8.  100.  "And  this  court" 
further  declares  Judffe  Metcalf.  "in  the  ca^e 
ot  Com.  V.  Baiter,  12  Cush.  186,  187,  decldt'd 
that  an  indictment  for  murder  was  suttluleat 


which  ameged  that  the  nefenOaat  ft  Ww- 
ceifter,  in  rounty  of  Worcester,  en  the  'ffl 
of  January,  185B.  with  a  certain  aae,  'rulod- 
'ously  did  atrike  M.  B.,  giving  unto  the  aaB 
M.  B.,  then  ami  there,  with  the  axe  afwpsBtB, 
felonloudy,  wlllfnlly,  and  wtth  malice  afore- 
tbongbt  one  mortal  wound;**  that  the  words 
"then  and  there"  needed  not  to  he  oepeated  be- 
fore the  allegatlmi  of  the  mortal  wounds,  ba* 
cause,  notwidiatandlng  tbe  English  decision  ta 
the  contrary,  it  was  deemed  meat  dear  that 
no  one  upon  reading  the  indictmeot  eould  fall 
to  undemtand  that  tbe  mortal  wound  was  al- 
leged to  have  been  given  on  the  day  named 
In  the  indictment  In  Worcester,  flays  the 
Judge  further;  "We  are  of  tbe  oplnlra  that 
a  charge  expressed  'la  a  plain,  tait^lgent  and 
explicit  mamier,  and  In  the  ■accuatomsd  legUl 
pbraacokMO',  la  snfflctent  to  warrant  a  Judg- 
ment against  tbe  party  thus  charged,  wheth- 
er that  charge  be  a  oapltal  oBsnse  or  a  misde- 
meanor." See,  alao.  Com,  sc.  J>oh9ty,  10 
Cuah.  S2. 

In  Bail  V.  U.  8.,  140  lU.  A  18B,  Ul  Bqp.  Ot 
767.  it  Is  declared  that  "aU  tne  eaaential  ta* 
gredientaof  the  oOeuae  cbaisaQ  mnvtbe  etatall 
In  the  Indlbtment  emhraring  -wlfeh  reoaonatato 
eevtaln^  the  particalani  lef  thne  .and  .plae^ 
that  the  accused  may  be  <eaabled  (to  ^prepom 
his  idefenae.  and  araU  Mm«df  'Of  bla  aeqidt* 
tal  or  conviction  Hg*inf  further  pDooecutlan 
for  the  same  caae."  The  hidickment  iu  thia 
caae  was  sustained  .aa  to  tfaue,  tiion^  it  eon- 
taLned  ao  averments  upon  that  pidnt  mpon  te' 
ground  that  It  was  observed  from  the  indict- 
ment that  It  waa  rMurned  befone  the  lapse 
of  a  ydar  and  a  day  from  tbe  time  Jt  was  ad- 
leged  in  the  Indictment  tbe  party  waa  assault- 
ed; but  no  place  of  death  was  averred,  and 
there  were  no  data  to  supply  the  omiaaloo. 
and  the  Indictmant  waa  aoonxtlagly  .nmanO- 
ed,  with  directions  that  It  should  be  gnaahed. 

Satisfied  that  tbe  time  and  plaoe  .are  smted 
with  auffldent  particularity  and  exactness  in 
the  indictment  .under  consideration  "to  ad- 
vise the  appellants  in  error  of  the  nature  anft 
cause  of  the  accuaatton  against  them"  (to 
use  the  words  of  section  673,  Comp.  Ijavra), 
and  for  which  they  were  arraigned  .and  triedr 
we  will  consider  the  degree  .of  the  irirae 
specified.  The  indictment  all^iaB  that  tlm 
accused  unlawful^,  falonfou^,  willfully, 
purposely,  and  with  express  .malice  ofone- 
thought  did  shoot  and  kill  iCrancleco  Chaves, 
and  it  la  urged  that  «uch  charge  neither  sk- 
pressly  nor  by  Implication  Is  an  accusation 
of  murder.  The  kilUng  la  admitted,  but  that 
the  allegatloa  of  the  crime  charged  ta  at 
.greater  degree  than  assault  is  cravely  de- 
nied. The  Indictment  chargci  that  Francisco 
Chaves  was  killed  aa  above  recite  but  ilie 
accused  claim  this  Is  not  an  occuaation  that 
he  was  murdered.  That  be  died  instantly  Ja 
the  statement  of  the  Indictment  and  yet  the 
preteDdion  la  that  tbe  accust'd  were  ar- 
raigned, nut  for  tbe  crime  of  killing  him,  bat 
jTor  making  an  assault  upon  him.  We  do  not 
appreciate  any  soch  representation,  aa  die- 
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Indictment,  In  our  eonc^Uoii,  embodies  In 
its  terms  all  the  elements  that  constitute 
JMurder,  and  la  so  distinct  and  comprehenslTe 
-Ihat  it  excludes  lesser  crime  than  the  most 
Aagrant,— that  of  murder  In  the  first  degree. 
Murder  Is  defined  by  our  statute  as  the  un- 
tewfol  killing  of  a  human  being  with  malice 
Aforethought,  express  or  implied;  and  ex- 
Vrees  malice  is  described  as  "tbe  deUb«ate 
4ntention  unlawfully  to  take  away  the  life 
••f  a  fellow  creature  which  Is  manifested  bj 
-external  circumstances  capable  of  proof." 
3farder  la  the  first  degree  Is  classified  by 
^statute,  and  la  the  enumeration  is  included 
-a  Icilling  perpetrated  from  a  deliberate  and 
premeditated  design  unlawfully  and  mali- 
ciously to  eCTect  the  death  of  any  human  be- 
■tog.  The  offense  for  which  the  accused  were 
4rled  Is  that  they  unlawfully,  feloniously, 
'Willfully,  purposely,  and  with  express  malice 
«fbrethought  did  kill  and  murder  Francisco 
Chavez,  and  yet  It  is  Insisted  that  there  is 
the  omission  of  the  elements  of  deliberation 
and  premeditation  In  this  accusation,  essen- 
tial to  constitute  a  charge  of  murder  In  the 
first  degree.  We  might  attribute  to  willful- 
<iess  that  malicious  intent,  to  pbrpose  that 
positive  design,  that  would  Involve  a  con- 
iemplation  with  mature  deliberation;  but 
me  win  not  resort  to  construction  when  the 
«tatute  is  so  emphatic  as  to  render  It  super- 
fluous. Express  malice  Is  defined  to  be 
''that  deliberate  intention  unlawfully  to  take 
away  the  life  of  a  fellow  crrature,  which 
Ib  manifested  by  external  circumstances 
capable  of  proof."  Let  us  then  substitute 
tw  the  adverbs  employed  in  the  Indictment 
their  equivalents  according  to  the  lexlcog- 
caphers  of  legal  phraseology,  and  for  the 
words  "express  malice  aforethought"  the 
^lefinltlon  as  given  by  our  statute.  "Will- 
fully," in  Its  most  moderate  signification,  Is 
■**lntentlonally";  "purposely"  Is  "designed- 
is";  and  "express  malice"  Is,  by  the  statute, 
-"the  deliberate  intention  to  take  away  the 
4ife  of  a  fellow  creature";  and  if  for  these 
adverbs  there  were  Inserted  in  the  Indict- 
ment their  synonyms  and  the  statutory  defi- 
nition for  the  phrase  "express  malice,"  the 
-■charge  would  then  run  that  the  accused  un- 
lawfully, feloniously,  Intentionally,  and  de- 
signedly shot  Francisco  Chavez  with  a  de- 
liberate intention  to  take  away  his  life.  If 
such  legitimate  paraphrasing  does  not  dem- 
onstrate that  the  charge  made  In  the  indict- 
ment is  that  of  murder  In  the  first  degree, 
4t  would  be  difficult  to  use  phraseology  to 
constitute  such  an  accusation.  A  deliberate 
Intention  unlawfully,  feloniously,  willfully, 
purposely  to  take  away  life  Includes  all  the 
elements  of  the  crime  of  murder  In  the  first 
degree,  and  by  Its  terms  excludes  all  concep- 
Hoa  of  lesser  crime  as  their  signification. 
"Q^ere  cannot  be  the  absence  of  design  to 
«ffect  death,  nor  the  heat  of  passion  in  the 
fierpetratlon  of  the  crime,  where  deliberate 
Intention  exists;  and  we  can,  therefore,  but 
«oncladQ  that  the  indictment  exclusively 


diarges  murder  In  the  first  d^jee,  and  no 
lowor  crime.  It  follows,  therefore,  that  the 
verdict  of  the  Jury  that  the  accused  are 
"guU^  as  <Aarged  in  the  indictment"  Is  re- 
sponsive to  the  indictment,  and  is  a  finding 
that  th^,  In  killing  Franclaco  GhaTez.  ccnn- 
mltted  murder  In  the  first  degree. 

In  People  t.  Enoch,  13  Wend.  169,  it  was 
charged  that  the  defendant  feloniously  and 
of  malice  aforethought  killed  his  wlf^  the 
words  "with  premeditated  design"  being  left 
out,  and  a  general  verdict  of  guilty  was  re- 
turned, and  Judgment  upon  the  same  for  the 
execntimi  of  the  accused  was  sustained. 

We  will  now  address  ourselves  to  the  de- 
fense presented  by  the  accused.  They  deny 
that  they  were  guilty  of  the  killing  of  Fran- 
cisco Chavez,  and  undertook  to  prove  that 
three  were  at  the  house  of  Seferino  Alarid. 
and  the  fourth  at  his  home,  at  the  time  of 
the  shooting;  and  the  court  Instructed  the 
jury  that  it  was  incumbent  upon  them  to  es- 
taUish  this  claim  by  a  preponderance  of  the 
evidence,  but  not  beyond  a  reasonable  doubt, 
and  added:  "If,  tberefore,after  consideration 
of  all  the  evidence  in  the  case,  as  wen  that 
In  r^ation  to  the  alibi  ofTered  by  the  de- 
fendants as  that  offered  by  the  territory,  you 
have  a  reasonable  doubt  as  to  whether  the  de- 
fendants were  at  the  place  where  the  crime 
was  committed,  or  were  In  some  other  local- 
ity, away  from  the  place  of  the  homicide,  you 
should  give  the  defendants  the  benefit  of  that 
doubt,  and  find  them  not  guilty."  This  In- 
struction Is  objected  to  as  erroneous.  In  that 
It  announces  that  the  obligation  to  establish 
the  alibi  is  upon  the  defendants.  Many  re- 
spectable authorities  have  regarded  alibi  as 
an  affirmative  defense,  but  we  do  not  feex 
called  upon  to  pass  upon  this  view  In  this 
case,  as  the  Instruction  given  by  the  court 
distinctly  announced  to  the  Jury  that  If  they 
entertained  any  reasonable  doubt,  after  con- 
sidering all  tbe  evidence  of  the  defendants 
in  relation  to  the  alibi,  offered  by  them, 
whether  they  were  at  the  place  of  the  homi- 
cide, they  should  give  the  benefit  of  that 
doubt  to  the  defendants,  and  find  them  not 
guilty.  This  Imposes  upon  the  prosecution 
the  obligation  to  demonstmte  beyond  a  rea- 
sonable doubt  that  the  accused  were  at  the 
place  where  Francisco  Chavez  was  killed, 
and  givfS  them  the  benefit  of  their  testimony 
to  create  in  the  minds  of  the  Jury  a  reason- 
able doubt  as  to  their  presence  then  and 
there.  The  accused  are  relieved  by  this  In- 
struction from  any  responsibility  to  establish 
by  a  preponderance  of  evidence  that  they 
were  at  the  bouse  of  Seferino  Alarid,  or  else- 
where, at  the  time  of  the  perpetration  of  the 
crime,  as  the  direction  to  acquit  them  If  any 
reasonable  doubt  had  been  established  by 
their  evidence,  or  all  the  evidence  in  the  case, 
as  to  their  whereabouts  at  the  time  of  the 
killing.  Is  peremptory.  Leonardo  v.  Territo- 
ry, 1  N.  M.  291. 

We  will  now  consider  the  objection  to  the 
court's  action  In  the  admission  and  rejec- 


Digitized  by 


N.M.> 


BORREGO  V. 


TERRITORY. 


557 


tion  of  testimony.  One  Joan  Gallegos,  by  his 
own  admission  an  accomplice  in  tbe  conspir- 
acy to  take  the  life  of  Francisco  Chavez,  rep- 
resented that  he  was  approached  by  one  Htp- 
olito  YigU  with  a  propoBition  to  assasHinate 
the  said  Chaves;  that  the  details  of  the  pro- 
jected crime  were  dlseuBsed  between  him, 
the  said  Vigil,  and  one  of  the  accused,  Fran- 
cisco Gonzales  y  Borrego;  that  they  inform- 
ed him  that  Antonio  Gonzales  y  Borrego 
and  Patrldo  Valencia,  two  of  the  defendants, 
were  In  the  agreement;  that  their  object 
was  to  remove  Francisco  Chavez  because  be 
was  a  prominent  man,  of  great  strength  with 
his  party,  to  which  they  were  antagonistic, 
and  which  they  wished  to  destroy  in  the  coun- 
ty of  Santa'  F6.  He,  seemingly  to  them,  ac- 
quiesced In  tbelr  proposition,  bnt,  upon  re- 
flection, having  no  reason  to  murder  said 
Chnvez,  be  determined  to  put  him  upon  his 
goard.  and  accordlni^  sent  him  a  short  note 
on  January  16,  1891  (which  said  note  it  was 
proved  was  found  among  the  papers  of  Fran- 
cisco Chavez  after  his  death,  and  was  identi- 
fied by  tbe  said  Juan  Gallegos  on  the  stand); 
that  afterwards,  to  avoid  Importunlly  from 
Us  aeeompllces  to  co-operate  with  them  In 
the  assassination  at  Francisco  Chavez,  and 
tram  fear  of  them  as  members  of  the  "Button 
Society,"  under  apprehenstwi  that  they  would 
become  cf^nlzant  of  his  betrayal  of  them,  he 
went  to  Colorado,  where  he  was  residing 
when  he  heard  of  the  death  of  Ghdvea.  Tbe 
Omenta  of  truth  In  this  statement  are  mani- 
fest. One  of  tibe  counsel  of  the  accused  stat- 
ed tbe  existence  of  the  secret  "Button  Socie- 
ty" for  political  purposes,  and  declared  bln> 
self  a  member  of  It,  and  that  Francisco  Cha- 
ves was  assastinated  by  tiie  parties  who  pe- 
titioned the  witness  to  unite  with  them  In  tbe 
perpetration  has  been  declared  hy  tbe  Jury's 
verdict  and  the  court's  Judgment  It  cannot 
be  seriously  contended  that  the.  dedaratlons 
of  tbe  accused  were  not  properly  admitted 
against  them,  whether  Francisco  Chavez  was 
kined  In  pursuance  of  the  conspiracy  revealed 
by  tbe  witness  or  not  The  note  was  no  less 
a  declaration  of  Juan  Gallegos  than  tiie  oral 
statements,  and  the  supreme  court  of  Illinois 
In  Lander  v.  People,  IM  UL  248,  baa  de- 
dared  "that  acts  and  declarations  so  inti- 
mately connected  with  the  principal  event 
which  tbey  characterize  as  to  be  a  part  of  tbe 
tiunsaetlon  Itself,  and  which  clearly  negative 
any  premeditation  or  purpose  to  manufacture 
testimony  are  admissible. "  But  there  seems 
no  reason  to  deny  a  continued  conspiracy  be- 
tween this  dan,  and.  In  such  event  the  dec- 
la  ratUma  of  (me  of  them  In  connection  with 
Its  object  or  Its  purpose  win  be  recognized  as 
the  declaration  of  alL  "A  conspiracy  Is  not 
destroyed  hy  connection  at  a  subsequent  time 
of  new  parties  therewith,  as  a  new  party, 
agreeing  to  the  plans  of  the  inspirators,  and 
coming  In  and  assisting  them,  becomes  one  of 
tbem."  Wright  Gr.  Oonsp.  (Carson's  Ed.) 
129,  dtlng  U.  S.  V.  Nunnemacher,  7  BIbb.  Ill, 
Fed.  Gas.  No.  15,902;  People  v.  Mather,  4 


Wend.  229.  The  note  was  the  act  of  one  of 
thfe  conspirators  during  the  existence  of  tttm 
conspiracy.  It  was  a  declaration  of  tbe  exist- 
ence of  the  conapiracT  by  one  of  the  ctxo^ 
spirators,  and  was  properly  submitted  t»  ih» 
Jury  in  connection  with  all  the  evidence  ob 
the  subject.  Judge  Morrow,  In  U.  S.  t.  Cas- 
sldy,  67  Fed.  703,  announces  that:  "Any  dec- 
laration made  one  of  the  parties  dortns 
the  pendency  of  tbe  illegal  enterprise  Is  nofc 
only  evidence  against  himself,  but  is  evidenc* 
against  the  other  parties.  This  rule,  you  wUl 
understand,  applies  to  tbe  declaration  of  a  co- 
CMisplrator,  although  he  may  not  be  undev 
prosecution,  his  declarations  l)elng  equally  a^ 
mlssible  with  those  of  one  under  Indictment 
and  prosecution."  Blsh.  New  Cr.  Proc.  ^ 
1248,  cL  2,  says  that:  "On  Its  behig  8hiiv» 
that  one  or  more  pnsons  were  acting  in.  eon- 
cert  with  the  defendant  about  the  thing 
question,  all  with  a  common  object,  dedsn- 
tions  during  its  progress  byany  one  or  theoth^ 
er,  whether  present  or  absent  niay  be  give* 
in  evidence  against  the  defendant."  It  wa» 
in  the  sound  discretion  of  the  Judge  of  th* 
trial  court  to  admit  this  note  as  an  ace<«^ 
panying  act  In  connection  with  the  combina- 
tion shown,  and  the  exercise  of  his  autbosi- 
ty  Is  not  reversible  on  appeaL  Wlborg  t.  IT.. 
S.,  16S  n.  S.  682,  16  Sup.  Ct  1127.  Says  th» 
supreme  court  of  the  United  States:  "That 
much  discretion  is  left  to  the  trial  court  hs 
the  admission  of  such  evidence,  and  Its  rul- 
ing will  be  sustained  if  the  testlmiHiy  whidk 
Is  admitted  tends  even  remotely  to  estatdlsb 
the  ultimate  fact"  aune  t.  0.  S..  109  U.  S.. 
S80, 16  Sup.  Ct  m 

We  do  not  deem  It  necessary  to  ccmddOT  ac^. 
rloudy  the  objection  to  the  competency  of  Ib» 
Nowell  and  Porflrio  Trojlllo  as  wttnessesL 
Tbe  former  was  convicted  of  a  crime  eqnre«dy 
designated  as  a  nUsdemeanor  by  the  Unite* 
States  statutes,  and  sidiffected  to  punishment  In 
the  penitential.  Hard  laboi'  was  not  auOnr' 
Ised  by  the  statute,  and,  unless  such  penalty- 
be  attached  to  the  commisrion  of  a  crime  un- 
der the  federal  laws,  it  Is  not  an  Int^uiods  of- 
fense. Again,  adultery  is  not  an  Infitnuoft 
offense  in  this  territory,  as  there  Is  no  statnt* 
so  duracterlzlng  It  and  Its  degree  is  here  as  at 
common  law,  under  which  It  was  only  a  mis- 
demeanor. Porflrio  Trajlllo  was  restored  t» 
the  privfl(«es  ct  dUzenshlp  by  competent  ao^ 
thorlty,  according  to  his  own  sworn  dedorsi- 
tlon,  and  tbe  official  records  of  the  executtv* 
department  sustained  blm.  Having  lost  ens 
of  the  pardons,  and  not  having  the  other  wttb 
him,  it  was  altogether  legitimate  to  show  hip 
the  tOTltorial  archives  tiiat  they  bad  been  1»- 
sned  to  him. 

Anotiier  contention  la  that  the  court  erred  in 
permitting  the  Inquiry  of  the  defendants  as  to 
whether  they  were  on  tbe  streets  of  the  dty  of 
Santa  F6,  west  of  the  (jatiiedral,  between  uoob 
and  7  o'dock  of  the  29th  day  of  Uay,  1892,  tm 
It  Is  claimed  that  ttidr  presence  during  that 
Interval  was  not  material.  The  defendants  re- 
plied that  they  were  not  west  of  the  Cathedral 
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tn  die  city  of  Santa  FA  at  any  time  of  the  after- 
noon of  the  2dth  day  of  May,  1892.  It  Is  a 
weU-cettled  rule  that  a  wltoesa  can  not  be 
crosB-examlned  as  to  any  ftetB  which  are  Ir- 
rcderant  or  eollflteral  to  the  Issae  merely  to 
oontradlct  him,  tnit  Starkle  on  evidence  de* 
dares  that  "thte  mle  does  not  exclude  die  cod- 
tmdlctkm  of  a  witness  as  to  any  (acts  hnmedl- 
■tely  connected  with  the  Inquiry."  The  de- 
ftDdant»  created  tba  connection  and  the  ma- 
teriality gf  thehr  wbereaboota  Immediate 
bafotn  7  o'dodc  by  selectbig  that  as  the  hour 
ftom  whldi'  to  acGoirat  for  IbemaelTes  during 
tbe  ulstat,  as  tbe  probability  ttaat  tbey  were 
not  strictly  aceomta  most  be  recognized  as  ab- 
aotntely  ration^  tt  ml^t  hare  been  aUnUfi- 
oandy  important  to  have  located  these  defend- 
ants betweos  tbe  bours  taidlcated,  a»  It  la  easily 
etaicelTabte  tbat;  bad<  Mr  q^peared  that  Hi«y 
were  seeking  weapons,  or  cleaning  them,  tt 
would  JiKWB,  tn  view  of  all  die  dretimatancea 
of  this  ctsei  ■nggeabed-  that  fbey  pntpav- 
Ing  for  a  BbootlDg.  In  Boyle  t.  State,  lOS  Ind. 
4B9.  S  N.  B.  907.  Oe  oonrt  say:  *'ia  this  In- 
stance the  aceoBBd,  when  cm  the  witness  stand, 
bad  ^Iren  an  acommt  of  hla  moTements  iqKm  a 
day  named,  and  It  was  prop«  ta  go  fully  Into 
the  subject  upon  croaB-examlnaUon,  and  the 
state-  waa  not  confined  to  the  partfcnlar  period 
of  time  designated  In  tbe  Qoestlcnn  afiked  on 
direct  examUoatlon."  In  Thomas  t.  State,  103 
iDd.  419i  2  N.  B.  820,  the  oonrt  say:  "Where 
»  party  voluntarily  takes  the  wttneaa  stand, 
and  makes  a  broad  denial'  of  the  offense  ehar^ 
ged.  whether  tbat  denial  be  In  general  or  qiectf- 
le  terms,  much  latitude  should  be  allowed  in 
tbe  cross-examination.  Here  appellant's  denial 
pnt  In  Issns  all  of  Hie  testimony  adduced  In 
support  of  die  stated  cue.  If  his  testimony 
was  tnie,  all  tbat  la  faror  of  die  state  was  el- 
tber  Ignorandy  or  willfully  fiitse."  Bat,  In  any 
aondngeni^,  tt  was  tn  tbe  discretion  of  the  trial 
oonrt  to  pass  upon  the-  a4mlstfblllty  of  such 
tsstimony,  and  we  win  not  review  its  action. 
Say  the  coort  in  Disque  r.  State,  4S  N.  J.  Iaw, 
3^  8  JUL  2ae:  *Tbe  extent  of  the  croseex- 
amioitfon  of  a  wltnssa  into  perHnent  facts,  not 
toadied  \fy  die  direct  ecamlnadon.  Is  a  matter 
mtlng  wtlrely  In  tbe  discretion  of  tbe  trial 
ODurt.  Since  the  passage  of  the  statutes  capaci- 
tating parties  as  wttnesses,  It  has  been  tbe  gen- 
eml  practice,  both  with  respect  to  cItH  and 
criminal  procedure,  to  permit  sucb  tesd^ing 
party  tn  be  eross-exa  mined  as  to  the  whole 
case;  and  sncta  JwUdal  acdon,  btUnx  founded 
In  discretion.  Is  not  a  matter  tor  which  txrat 
tmn  be  aaslgned."  Say  tbe  court  In  die  case  of 
People  T.  Clark  (N.  T.  App.)  8  N.  E.  38:  "Tbe 
ffirtent  to  whicb  be  may  be  cros»«uunlned  «i 
matters  IrreleTaDt  and  coUateral  to  the  main 
issue,  with  a  view  to  Impeaching  his  credibil- 
ity, necessarily  rests  In  the  sound  discredon  of 
tbe  trlsl  court.**  See,  also,  State  v.  FteteeOe 
(Kan.  Sup.)  12  Pae.  409.  The  jury  has  found 
tliat  tbe  defWdanta  were,  beyond  a  i-easooable 
dtmbt.  at  the  bridge  where  Francisco  Chavez 
waR  shot  and  murdered;  and  doubt  wheth«' 
ihvy  were  at  any  point  on  San  Francisco  street 


during  that  day,  before  the  killhig,  may  hare 
existed  In  the  minds  of  the  Jury  without  afiTect- 
Ing  the  final  conchudon  tbat  they  wore  at  the 
place  of  the  homicide. 

The  sixth  Bfislgnment  of  error  by  tbe  conr^ 
It  is  alleged,  was  tbe  admission  of  testimony 
tending  to  show  that  tbe  defendants  were  at 
the  saloon  of  J.  T.  Cbnway,  In  Santa  Fe,  on 
the  evening  of  the  killing  of  Ptanefsco  Cha- 
vez, and  the  exdnslon  of  evidence  by  tbe  de- 
fendants to  tbe  effect  that  the  witnesses  who 
swore  tbey  ssw  the  defendants  in  said  sa- 
loon were  not  there  tbanselves  daring  the 
said  evening.  It  was-  admitted  in  the  argn- 
m»Et  that  the  erfdencv  objected  to  was  ad- 
missible if  it  t«ded  to  tftow  that  the  defend- 
ants were  at  the  said  saloon  at  f  o'clock,  or 
later,  that  night,  befwe  l&e  killing-  of  Pran- 
eieco  Chaves;  and  It  ai^tears  from'  tbe  rec- 
ord tbat  the- hour  wBen  tliey  claimed  they  saw 
aaid  defoidbnts  was-  not  specified,  but  waa 
stated  to  have  bem  at  sundown,  which  at 
tiiat  season  of  the  year  occurred  after  7 
o'clock.  Snch  evidence,  as  rebuttal  tbe  de- 
feneeof  the  accused.  It  would  have  been  error 
to  have  excluded  from  the  Jury,  and.  as  tbe 
accused  had  already  had  tbe  opportunity  to 
testify  In  chief  that  tbey  were  at  7  o'clock 
in  the  house  of  S^erino  Alarid,  it  wonld  have 
been  needlessly  cumulative  to  have  permitted 
them  to  repeat  tbemselTes.  These  dtfend- 
ants  bad  located  themselves  from  7  o'clock:  un- 
til after  the  killing  of  Chaves.  Other  wit- 
nesses gave  statements  conflicting  wtlta  thelra, 
and.  if  stUl  others  were  allowed  to  contradict 
die  last,  an  Intermlnatde  countM  cumulation 
would  have  resulted;  and  we  Oo  not  believe 
it  elthw  the  dnty  or  tbe  policy  of  courts  to 
permit  sncb  prolixly  In  Uiehr  procMdings. 
But,  tai  any  event,  tbe  trtal  Judge  must  be  al- 
lowed a  sound  discretion  In  such  matters,  and 
as  we  do  not  perceive  any  atnwe  of  (ts  exer- 
cise In  this  Instonce,  we  do  not  deem  It  in- 
cumbent upon  us,  or  legitimate  for  ua^  to  re- 
verse his  action.  Onr  concluding  remarks  in 
tbe  paragraph  immediately  before  tbat  next 
preceding  we  here  repeat 

The  eighteenth  assignment  la  that  Hie  coort 
erred  In  permitting  the  territory,  on  cxoaa- 
examination  of  tlK  defendanta  Francisco  Gon- 
zales y  Borrego  and  Antonio  Oonaalea  j 
Borrego,  to  Interrogate  said  witnesses  as  to 
how  they  bad  killed  Juan  Pablo  Domlngnea  a 
few  days  after  the  deatb  of  Francisco  Gbavez, 
and  as  to  tbe  klllliv  of  Sllvestre  QaUegoa  by 
Francisco,  and  his  Indictmoit  therefor.  It 
cannot  be  pretended  that  tbe  evidence  of  tbe 
defendants  contributed  to  tie  conclusion 
reached  by  tbe  Jury  that  the  said  defend- 
ants were  at  tbe  killing  of  Francisco  Chaves, 
as  tbe  Jniy.  having  been  instructed  to  give 
them  the  benefit  of  any  reasonable  doubt  as 
to  tfaelr  participation  in  tbe  homicide,  and 
acquit  them,  must  have  ascertained  tfaelr  ver- 
dict upon  testimony  in  contravention  of  that 
of  the  accused.  It  is  immaterial  whether 
Francisco  Gonzales  y  Borrego  and  Antonio 
Gonzales  y  Borrego  killed  one  Juan  Pablo 
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Domioguez  after  tbe  death  of  Fmnclaco 
Chavez,  or  at  all,  or  whether  Sllvestre  OoUe- 
X08  was  killed  by  FranclBco  Oaxuuiles  y  Bor- 
uego.  Tbej  might  have  been  aboirn  guQtj 
of  sQcli  Crimea,  and  yet  neA  hare  ImperUed 
th^r  defenee  of  allbt,  U  they  had  been  able 
to  excite  Xij  the  many  wltneaaea  other  than 
QiemselTee,  wboa  tbe^  introduced  to  8upi»rt 
them,  a  reaaoualile  doobt  aa  to  tbelr  yreaenee 
at  the  fcUllng  of  Fmnelaeo  ChBYea;  and,  If 
H  was  «Tror  to  adndt  such  inqulrlea,  It  -was 
not  Booh  a  mlstabe  «f  diacntton  as  to  require 
pevlew,  far  **the  aiklog  of  incriminating  or 
dlagraoliig  qaeathms  la  a  matter  largely  hi 
tbe  dlscratton  of  tbe  oosrt,  and,  where  no 
material  Injury  la  thereby  dona  to  either 
party,  the  refusal  of  tbe  conzt  to  order  auch 
qtMstions  atriohea  ost  wlU  net  be  rareral- 
bie  error."  Section  2087  of  the  Compiled 
Laws  anthoriaea  the  ItapeachneBt  of  the 
credit  of  a  -wMnesa  by  eTldeoee  of  hla  bad 
moral  character,  oad  the  preaeot  tendency 
Is  to  regard  aH  facta  aa  reterant  vblcfa  wlU 
enable  the  Jnrers  to  decMe  to  what  ex- 
tent tbe  teatimony  ol  the  witness  can  be  re- 
Ued  eu.  Aecordln^y  a  witness  may  be  ariB- 
ed  with  a  new  t*  8h«w  bis  dhaiacter  for 
trothfiteees  as  to  specific  fiicta.  not  too  re- 
mote in  time,  'V^eh  may  tend  to  disgiaoe 
him,  and  counsel  will  be  bound  by  his  aa- 
swera.  •  Cndeih.  p.  £17.  Say  the  court 
in  Territory  w.  O'Have  (N.  D.>  44  N.  W.  1008: 
**We  hold  that  the  r^ght  of  croaa^xamloBtlon 
as  to  ontatde  mattera  of  fact,  wfal^  affect  the 
general  etiarecter  of  tbe  witness,  and  teed  to 
degrade  blmandaffeet  hla  cFedtblUty,  Is,  with- 
in tbe  ItBdts  of  sonnd  Jodldal  discretion,  a 
salutary  rule."  In  Roberts  v.  Com.  (Ky., 
180£>  SO  S.  W.  267,  It  waa  anfieuneed  proper, 
in  a  prosecntlon  for  mw^r,  in  order  to  dis- 
credit a  witness  for  the  state,  to  ask  him  if 
he  had  not  been  indlrted  for  robbery  and  eon- 
feaaed  the  crlnw,  aa  It  waa  designed  to  aCFect 
hla  credibility.  For  tb«  same  reason  It  waa 
declared  in  State  «nier  {Mo.  Sup.)  13  S. 
W.  832,  that  tt  waa  not  error  to  aid:  a  wit- 
nese  whether  he  had  been  la  t4ie  penitentiary 
two  or  three  yeaTS.  In  People  t.  Casey,  72 
N.  T.  308,  tiie  prtsoner  was  a  wltneu  hi  his 
own  behalf,  vptn  tbe  ohanges  ot  aa'aanlt,  and 
tbe  cDuasel  for  the  peeple,  upon  croaa-exam- 
Ination,  pot  questions  to  him  aa  to  other 
altereattons  la  Y^tdi^e  bad  been  engaged, 
and  other  aaaanlts  committed  by  fate),  and  tt 
was  held  that  there  was  no  error  In  sncb 
mling.  In  Carroll  t.  State  CTex.  Or.  App.) 
M  8.  W.  100,  tt  was  deetded  that,  for  tbe 
purpose  of  fan  peach  tag  a  wttneaa,  be  may  be 
aslred  If  he  la  not  under  Indictment  for  theft 
We  migtit  multiply  citations  to  the  same  ef- 
fect, bat  win  conclade  with  tbe  annotince* 
raent  that  la  the  case  before  dted  (Fefiple  t. 
Casey,  72  N.  Y.  flOS)  ft  was  declared  that  the 
extent  to  which  audi  an  examination  may 
go  to  teat  tbe  witness*  credlUllty  1b  largely 
In  the  discretion  of  the  trial  court,  and,  aa  we 
do  not  perceive  that  the  judge  of  the  court 
below  committed  any  Imjvoprlety  In  hla  elec- 


tkiB  In  «U8  iaatonee,  m  wUI  forbear  lunkb«r 
ooBiddemtiaa  of  the  subject. 

It  wiU  be  saAcient  to  say  In  ratvenee  ts 
the  alleced  emors  of  permitting  Ike  Nowell  to 
detail  an  alleged  conTersatlon  with  Thomas 
B.  Catron,  one  of  counsel  for  the  defendants, 
in  reference  to  the  testimony  of  laid  Nowell 
In  this  case,  and  In  allowing  Lulz  Gonzales  to 
do  tbe  aame  aa  to  an  Interview  between  him 
and  Charlea  A.  Spleas,  another  attorney  for 
tlw  aecnaed,  tliat  ve  recognize  that  counsel 
occupy  auch  relation  to  their  clleuU  aa  to  Jus- 
tify a  dladosore  <rf  thehr  action  In  the  Uiterest 
of  such  cllenti  and  for  their  benefit  at  their 
triaL 

Many  other  emtts  are  alleged  which  we  do 
not  deem  It  necessary  to  consider,  and  It  may 
be  remarked  that  In  the  multitude  of  asslgn- 
ments  there  appears  almost  a  lack  of  couU- 
dmce  In  the  aubatxmtlal  merits  of  the  appeal, 
which  hupresrton  Is  not  diminished  tlia 
teclmlcal  character  of  tbe  oomplaints  mainly 
relied  on  In  the  oral  argument  Says  the  su- 
preme court  of  the  United  States,  la  Grayson 
T.  Lynch,  1S3  U.  S.  468, 16  Sup.  Gt  1071:  "U 
k  to  be  regretted  that  defendants  found  It  neo- 
esaaiy  to  multiply  th^  asalgnmenta  to  such 
an  extent,  aa  there  Is  idways  a  posalblUty,  In 
the  rery  abundance  of  alleged  errors,  that  a 
substantial  one  may  be  lost  sight  of."  This 
is  a  comment  wliich  courts  bare  frequent  oc- 
casion to  make,  and  one  which  is  too  frequent- 
ly dlBre«:arded  by  tbe  profession.  Bavlnc 
reached  tbe  conclusion  that  none  of  the  errors 
alleged  by  the  accused  to  have  been  committed 
by  the  trial  court  were  material,  and  being 
tmpreaaed  that  the  Instructiona  given  are  a 
ftilr,  clear  and  comprehenslre  enunciation 
the  ^indples  by  whlcfa  the  Jury  should  bBTO 
been  guided  in  their  oonalderatten  of  the  evi- 
dence, we  do  not  discover  any  ground  for  re- 
versal of  the  action  of  the  lower  court 

Tbe  evidence  In  the  record  la  abundant  to 
eatabllBh  tbat  the  accused,  in  pursuance  of  a 
dlaboliral  conspiracy  of  long  standing,  unlaw- 
fully, feloniouely,  willfuUy,  aad  purposely  shot 
Francisco  Cfaavea  with  a  deUbmte  Intention 
to  take  Ms  Ute;  and  the  Judges  of  the  facts 
wisely  fMind  that  there  should  not  be,  t^ 
their  default,  any  escape  for  tlie  perpetratma 
from  the  penalty  for  the  unprovoked  and  cold- 
blooded assassination. 

Thta  ease  may,  as  to  tbk  territory,  be  pro- 
nounced a  cause  c^l^re  from  tbe  protolnenee 
of  the  deceased,  ftom  the  notorl^  of  the  crlm< 
Inals,  from  the  complication  and  mystery  of 
flie  circumstances,  fi-om  the  delay  In  procnx^ 
lag  a  iavj,  from  tbe  time  (nearly  six  weeks) 
and  the  money  (amounting  to  thoosaDds  of 
dollars)  consumed  In  the  trial,  fnm  the  eoctent 
and  the  Intensity  of  tbe  public  Interest,  and 
from  tbe  exceptional  ^111  and  seal  dlaiteyed 
by  cotmsel  In  its  managraaent;  and  It  would 
be  extrawdlnary  If  each  litigation,  under  aui«h 
clrramstances,  did  not  develop  dlSeultlea  ftip- 
midable  even  to  a  court  of  large  eapcrienea;. 
We  are  much  pleased  to  say  that  the  presUI- 
Ing  judge,  though  but  recentily  etonUod  the 
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bench  at  tbe  date  ct  th!«  trial,  yrlth  admirable 
discrimination  and  commendable  flnnneea  held 
tile  scales  of  Jostlce.  In  conclnsioa,  we  here- 
by affirm  llie  judgment  of  the  lower  oonrt  In 
this  case. 

BANTZ,  J.,  eoncura. 

COLUEK,  J.  (ctmcuTTlng).  In  concurring  fn 
the  result  of  affirmance  in  this  case,  I  desire  to 
submit  some  views  upon  the  Indictment,  which 
has  been  so  strenuously  attacked  by  the  coun- 
sel for  plaintiffs  in  error,  and  with  equal  abil- 
ity defended  by  counsel  for  tbe  territory.  The 
attacking  counsel  have  supported  their  conten- 
tion with  common-law  authority,  and  it  must 
be  conceded  that,  if  we  are  to  adhere  to  what 
the  chief  justice  shows  were  denomioated  the 
"unseemly  niceties  which  are  to  tbe  law  a 
blemish  and  a  reproach,"  the  attempt  on  the 
part  ot  the  counsel  for  the  territory  In  the  trial 
court  to  employ  equivalents  of  accustomed  le- 
gal phrases  would  meet  with  disaster.  This 
decision  In  no  sense  blazes  the  way  of  de- 
parture in  this  court  from  strict  common-law 
technicality,  even  if  we  did  not  think  that  the 
spirit  ol  our  statute  had  already  pointed  tbe 
road.  As  early  as  the  case  of  Territory  v. 
Maxwell,  2  N.  M.  250,  we  find  this  court  an- 
nouncing, upon  the  principle  of  "Cessante  ra- 
tione  cesaat  lex,"  that  the  courts  of  this  ter- 
ritory should  not  follow  the  common  law  in 
prosecutions  for  embezzlement,  as  to  do  so 
would  be  to  proclaim  them  powerless  to  punish 
in  this  day  and  age  such  an  ofTeose.  The 
Missouri  courts  take  a  difCerent  view,  and, 
while  deprecating  that  they  must,  yet  fear  that 
in  capital  cases,  at  least,  lonoTatlons  even  as 
to  form  sboold  not  be  allowed,  as  one  would 
know  not  where  they  would  stop.  It  is  ad- 
mitted by  those  courts  that  the  popular  ac- 
ceptation of  the  word  "Instantly"  makes  it  the 
equivalent  of  "then  and  there,"  but  they  re- 
ject the  indictment  because  they  know  not  to 
what  point  a  dq>arture  will  extend.  State  v. 
Reakey,  1  Mo.  App.  3;  State  v.  Lakey,  G5  Mo. 
217.  With  due  respect  for  those  courts,  It  ap- 
pears to  me  they  mentlcm  what  might  be  taken 
as  a  most  excellent  limit  to  the  'innovation," 
and  they  say  they  wUl  not  go  to  it    The  rule 

I  see  no  danger  in  is  that  stated  by  the  court, 
to  which  this  court  looks  for  binding  authority, 
where  we  find  that  In  an  Indictment  it  Is  suf- 
ficient If  time  and  place  is  stated  "with  reason- 
able certainty."    Ball  v.  U.  S.,  140  U.  S.  110, 

II  Sup.  Gt  761.  Can  It  be  doubted  that  both 
the  court  of  appeals  and  the  supreme  court  of 
Missouri,  if  they  considered  that  tbe  popular 
acceptation  of  the  word  "lustantly"  was  "then 
and  there,"  would  not  have  held  Indictments 
bod  for  its  being  used  for  "then  and  there," 
if  they  had  recognized  the  rule  of  "reasonable 
certainty"?  It  is  unnecessary  to  pursue  this 
■object  further  as  to  the  word  "Instantly,"  In 
view  of  its  thorough  discussion  in  tbe  main 
aplnlon  in  this  case,  but  I  have  thought  there 
duHild  not  have  been  all  omission  In  reference 
to  tte  IClnoori  cues  called  to  oar  attention, 


of  which,  however,  it  may  be  said  that  Oie  lat- 
ter ones  seemed  to  proceed  upon  the  theory 
that  they  must  lie  on  the  Procrustean  bed 
which  Judge  Napton,  in  Lester  v.  State,  9  Ma 
666,  set  up  In  Missouri  jurisprudence. 

The  Indictment  Is  also  claimed  to  be  bad  and 
the  verdict  unintelligible,  or  at  least  not  intel- 
ligible, for  murder  In  the  first  d^ree,  because 
murder  in  that  degree  is  not  exclusively  char- 
ged. Again,  we  are  remitted  to  the  doctrine 
of  equivalents.  While  a  proper  charge  of  mui> 
der  in  the  first  degree,  as  the  pleader  must 
have  intended  to  charge  this,  would  be  that 
the  defendants  did  unlawfully,  willfully,  delib- 
erately, and  premedltatedly  and  with  malice 
aforethought,  kill,  etc.,  he  employs  the  words 
"unlawfully,  feloniously,  willfully,  purposely, 
and  with  express  malice  aforethought,  did," 
etc  Inasmuch  as  we  ascertain  that  tbe  stat- 
utory definition  of  express  malice  Is  a  d^iber- 
ate  Intention  unlawfully  to  take  away  the  life 
of  a  fellow  creature,  we  may  make  another  ar- 
rangement of  words  by  equlvaloits;  not  equiv- 
alents, if  objection  may  be  made,  that  are  so 
held  by  popular  meaning,  but  equivalents  as 
the  statute  says.  Instead  of  the  words  In  tbe 
Indictment,  we  say,  "did  unlawfully,  willfully, 
fdonlously,  purposely,  and  witn  the  deliberaie 
Intention  aforethought  to  take  away  the  life  of 
one  Francisco  Chavez,  then  and  there  a  fellow 
creature,"  and  thus  we  have  e\ery  word  in  the 
statute  except  "premeditated,"  and  In  Its  place 
"aforethought."  To  ascertain  whether  "pre- 
meditated" is  strictly  necessary  to  define  mur- 
der In  the  first  degree,  may  perhaps  be  best 
done  by  seeing  if  the  words  we  hare  could 
possibly  define  murder  in  the  second  degree,  or 
a  killing,  which  Is  statutorily  called  murder  in 
the  third  degree.  We  will  use  our  statutory 
substitution  for  the  words  of  the  indictment 
In  an  attempt  to  join  with  them  words  de- 
scriptive of  murder  in  the  second  degree,  to 
wit,  "did  unlawfuIUy,  feloniously,  willfully, 
purposely,  and  with  the  deliberate  intmtlon 
aforethought  then  and  there  to  take  away  the 
life  of  one  Francisco  Ohavez,  and  without  de- 
sign to  effect  the  death  of  said  Francisco  Cha- 
vez, while  he,  the  said  (defendant),  was  then 
and  th«:e  engaged  In  tbe  commission  of  a  mis- 
demeanor" (specifying  the  same),  and  so 
through  with  the  different  allegations  which 
constitute  murder  In  the  second  degree  In  its 
different  phases.  This  collocation  of  words 
plainly  expresses  a  contradiction  creating  an 
absurdity.  Test  these  words  by  joining  them 
with  tbe  words  descriptive  of  murder  in  the 
third  degree,  and  the  contradiction  In  terms  be- 
comes equally  palpable.  It  Is  evident,  howev- 
er, and  admitted  on  the  argument  by  the  able 
counsel  for  plaintiffs  In  error,  that  murder  Is 
charged  In  some  degree,  If  the  words  "instant- 
ly died"  may  stand.  I  tbink  it  not  an  unfair 
method  of  ascertaining  whether  or  not  murder 
In  the  first  degree  is  charged  to  show  that  It 
is  impossible  for  these  words  to  fit  in  the  de- 
scription of  any  other  degree  known  to  our 
law%  Of  course.  It  does  not  follow  that  be- 
cause a  lower  -degree  is  not  described  a  higher 
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degree  most  be.  but  It  Is  legitimate  to  aigue 
that  eqnlTalents  In  description,  and  especially 
if  they  are  statutory  equlTalents,  can  by  no 
stretch  of  construction  apply  elsewhere.  As 
already  said,  we  hare,  by  substitution  of  the 
statutory  definition  for  express  malice,  every 
word  In  this  indictment  that  the  statute  calls 
for,  exc^t  "premeditated."  Instead  of  "de- 
liberately and  premedltately,"  we  iiave  "with 
the  deliberate  Intention  aforethought  to  take," 
etc  I  think  the  indictment  clearly  sufficient 
after  verdict,  and  that  it  chaises  murder  In  so 
ezdiutve  a  way,  ander  our  statute,  as  to  mafee 
the  verdict  plainly  IntdligiUe.  The  record  In 
this  case  I  consider  free  from  reversible  emr. 

PER  CURIAM.  The  record  lo  this  case, 
as  It  was  originally  brought  into  this  court, 
did  not  show  that  the  defendants  had  been 
arraigned  and  bad  pleaded  to  the  indict- 
ment. While  the  cause  was  here,  an  appli- 
cation was  made  to  the  district  court  where 
the  defendants  had  been  tried  and  convicted, 
In  which  ft  was  averred  that  in  truth  and  in 
fact  the  defendants  had  been  arraigned  and 
had  pleaded  not  guilty  before  the  trial  be- 
low, and  that  the  arraignment  and  pleas 
were  omitted  from  the  record  by  the  inad- 
vertence of  the  clerk.  The  district  court 
was  asked  to  order  the  correction  of  the 
record  in  these  particulars  by  an  entry  nunc 
pro  tunc  The  application  was  presented  In 
the  presence  of  the  defendants  and  their 
counsel,  after  due  notice;  and,  after  con- 
sidering it,  and  the  proofs  submitted  on 
both  sides,  the  district  court  granted  the  mo- 
tion. The  solicitor  general  then  appeared  in 
tlila  court,  suggested  the  diminution  of  the 
record  here,  and  on  bis  motion  a  certiorari 
was  Issued  to  the  clerk  of  the  court  below, 
who  thereupon  sent  up  the  record  as  amend- 
ed. In  which  the  arraignment  and  pleas  of 
not  guilty  appeared  as  entered  therein  nunc 
pro  tunc.  A  bill  of  exceptions  was  also  pre- 
pared by  the  defendants  covering  the  trans- 
actions which  occurred  on  the  proceedings  to 
amend  the  record.  The  bill  of  exceptions 
was  duly  approved  by  the  couri,  and  has 
been  brought  here  also  on  the  certiorari  by 
agreement  of  the  parties.  We  have  treated 
llie  matters  of  alleged  error  in  this  bill  of 
exceptions  assigned  in  the  defendants'  objec- 
tion and  protest  as  though  it  were  a  part  of 
the  principal  case,  and  not  as  an  Independent 
proceeding.  1  Elliott,  Oen.  Prac.  §  192.  The 
district  court,  In  the  nunc  pro  tunc  proceed- 
ing, acted  with  entire  regularity,  and  Its 
eoncluBlon  Is  abundantly  supported  by  the 
proofs  adduced,  and  no  error  is  disclosed 
therein.  The  only  question  Is  as  to  whether 
the  district  court  had  any  power  to  amend 
the  record  at  alL  This  power  Is  denied  by 
counsel  for  defendants  upon  the  following 
grounds:  (1>  That  the  amendments  can  be 
made  In  only  those  cases  where  there  are 
some  written  memoranda  on  file  In  the  cause 
on  which  the  amendments  may  be  based; 
C2)  that,  after  the  term  has  expired,  Inaccu- 


raclea  In  the  record  cannot  be  corrected  or 
omissions  supplied  by  nunc  pro  tunc  entries; 
^)  that  they  cannot  be  made  in  criminal  cas- 
es; (4)  that  they  cannot  be  made  by  an  in- 
ferior court  while  the  cause  Is  pending  in  a 
superior  couri  on  writ  of  error;  and  (5)  that 
Judge  Hamilton,  who  presided  at  the  trial 
of  the  defendants,  and  made  the  nunc  pro 
tunc  order,  was  not  clothed  with  judicial 
power  to  act  In  the  premises. 

1.  The  first  of  these  grounds  does  not  real- 
ly relate  to  the  Jurisdiction  or  power  of  the 
court,  but  merely  to  the  proofs  which  should 
be  required,  and  In  that  aspect  we  consider- 
ed this  question  In  examining  the  bill  of  ex- 
ceptions just  mentioned,  but  we  will  express 
our  opinion  more  fully  upon  this  point  at 
this  place.  The  authorities  are  not  harmo- 
nious as  to  the  character  of  the  proofs  re- 
quired to  support  nunc  pro  tunc  entries.  In 
Waldo  V.  Beckwith,  1  N.  M.  103,  and  Secoo 
V.  Leroux,Id.390,  we  held  that  the  facts  upon 
which  the  discretion  of  courts  to  amend  rec- 
ords now  as  of  then  may  be  exercised  should 
be  "confined  to  their  own  records  and  to  the 
officers  In  immediate  connection  with  the 
courts."  The  rule  of  practice  which  has  ob- 
tained In  this  territory  since  1854  does  not, 
therefore,  require  any  written  memoranda. 
If  the  facts  warranting  the  amendment  can 
be  gathered  from  the  officers  in  immediate 
connection  vlth  the  court  Though  the  rule 
may  be  more  restricted  In  some  jurisdictions, 
we  think  Waldo  v.  Beckwith  and  Secou  v. 
Leroux  are  supported  by  the  weight  of  au- 
thority, and  we  see  no  reason  for  departing 
from  It  now,  so  far  as  it  Is  applicable  to 
this  case.  In  a  recent  case  the  supreme 
court  of  the  United  States  held  that  the  cir- 
cuit court  could  amend  a  record  In  a  crim- 
inal case  by  an  order  nunc  pro  tunc,  based 
upon  a  recollection  of  the  facts  by  the  judge. 
The  court  in  that  case,  per  Justice  MUler, 
say  the  first  Impression  was  that  the  power 
of  the  court  over  Its  own  record  to  make 
such  amendments  after  the  expiration  of 
the  term  was  limited  to  those  cases  In  which 
there  remained  some  written  memoranda  in 
the  case  among  the  files  of  the  court,  by 
which  the  record  could  be  amended  If  er- 
roneous, or  the  pn^r  entry  could  be  sup- 
plied if  omitted;  **bnt,"  say  the  court,  "we 
are  satisfied,  however,  upon  an  examination 
of  the  authorities,  that  this  restriction  upon 
the  [rawer  of  the  court  does  not  exist."  In 
re  Wight,  134  U.  S.  137,  10  Sup.  Ot  489.  In 
Kelly  V.  U.  S.,  27  Fed.  616.  It  was  held  that 
the  record  could  be  corrected  on  the  recol- 
lection of  the  Judge  after  the  term  had  ex- 
pired. In  the  case  at  bar  the  facts  of  ar- 
raignment and  pleas  of  not  guilty  were 
shown  by  the  affidavits  of  the  clerk,  the 
sheriff,  and  district  attorney,  and  the  ste- 
nographer of  the  court,  whose  notes  and  a 
verified  transcript  thereof  were  also  pro- 
duced. The  order  sets  forth  that  upon  such 
evidence,  and  ui>on  the  recollection  of  the 
judge  of  the  fact  of  such  arraignment  and 
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pleu  ot  not  snnty  before  the  commencemeat 
of  the  trial,  the  record  was  corrected  ac- 
cording to  the  facts.  The  order  is  eapported 
bj  the  oaths  of  officers  in  immediate  connec- 
tion with  the  court,  the  stenographk;  notes 
of  a  sworn  ofBcer,  which  belong  to  the  files 
of  the  court,  and  the  recollection  of  the 
(acts  by  the  presiding  judge.  Moreover,  this 
conclusion  la  supported  by  the  recital  In  the 
record  that,  "issue  being  joined,"  the  trial 
was  had,  and  a  rradlct  of  guilty  was  return- 
ed. This  was  sufllclent  alone.  In  our  opin- 
ion, to  justify  the  amendment  since  made,  as 
-the  only  Issue  which  could  hav<e  been  joined 
upon  which  the  verdict  of  not  fuilly  would 
1>e  responsive  would  be  upon  a  plea  of  not 
sullty  after  arratgunient. 

2.  There  Is  dlvvrslty  of  opb^n  as  to  the 
«oarce  of  the  power  to  make  anac  pro  tunc 
entries,  but  there  li  none  as  to  the  exlBtence 
■«f  the  power  to  aiake  the  records  now  as  of 
then  conform  to  and  speak  the  actual  truth  of 
past  transactloas,  whcve,  by  the  neglect  or 
Inadvertence  of  the  derk,  an  omission  has  oe- 
'Curred,  or  a  false  entry  has  beeu  made.  Mr. 
Elliott  Is  of  the  opinion  that  the  power  did  not 
arise  from  the  statute  of  Heory  VI.,  but  is  in- 
berent.  1  Elliott,  Gen.  Free.  |  192.  Other 
authorities,  we  think  comctly,  take  the  same 
ground.  Balch  v.  Shaw,  7  Cush.  2S4;  Puller 
T.  Stebblns,  4S  Iowa,  376;  Grim  v.  Kesslng, 
80  Gal.  478,  26  Pac.  1074;  Works,  Courts,  p. 
171.  Our  statute,  however,  allows  nunc  pro 
tunc  entries,,  to  be  made  '^whenever  the  ends 
of  justice  may  require  It."  Oomp.  Laws  18S4.  | 
1S36.  This  statute  Is  not  confined  te  civil 
cases.  The  period  in  which  this  power  could 
be  successfully  Invoked  Is  not  limited  to  the 
term  at  which  the  transaction  occurred.  In 
one  Instance  It  was  employed  after  tbe  lapse  of 
23  years.  Freem.  Judgm.  (56.  In  a  series 
of  cases  the  supreme  court  of  the  United 
States  has  allowed  such  corrections  years  aft- 
er the  expiration  of  a  term.  Tbe  power  thus 
possessed  to  at  any  thne  make  the  record 
apeak  tbe  trutb  Is,  of  course,  not  to  be  con- 
founded wltii  the  correction  of  an  erroneous 
or  deficient  order  or  judgment,  truthfully  en- 
tered, which  must,  of  course,  be  made  during 
tbe  term.  In  the  time  of  Edward  I.,  Gblef 
Justice  Hengbam  and  his  fellow  judges  were 
iieavlly  fined  for  so  altering  the  records  to 
■peak  falsely,  and  a  tradition  prevailed  that  a 
clock  bouse  was  built  at  Westminster  Hall 
from  these  fines.  Lord  Cobe  says  that  la  the 
time  of  Elizabeth  "Sir  Robert  Catlyn.  chief 
Justice  of  England,  would  bave  had  Justice 
Southcote  (one  of  his  companlone,  justice  of 
tbe  king's  bench)  to  have  altered  a  record, 
which  the  justice  denyed  to  doe,  and  said 
openly  In  court  that  he  meant  not  to  bulkl  a 
clock  house.' "  1  Camp.  Ch.  Juft.  112.  Blnfk- 
stone  says  the  severity  of  the  proceedings 
against  Hengham  and  his  companions  seems 
to  have  alarmed  the  succeeding  judges  that 
through  fear  of  doing  wrong  they  hesitated 
at  doing  that  which  waa  right,  and.  because 
Britton  had  forbidden  alterations  to  make  tbe 


records  speak  a  falsity,  "they  conceived  that 
they  might  not  judicially  and  publicly  amend 
It  to  make  It  agreeable  to  the  truth;"  so  that 
**the  leglslatare  hath  therefore  been  forced  to 
interpose  by  no  lees  than  twelve  statutes  to 
remedy  these  os>iwobrtanB  niceties.  Its  w- 
detvors  have  been  of  late  so  wdl  seconded  by 
judges  of  a  moie  liberal  cast  that  this  unseem- 
ly degree  of  strictness  Is  alnsost  entirely  erad- 
icated, and  will  probably.  In  a  few  years,  be 
no  more  rem^berod,"  etc.  S  Bl.  Comm.  400. 
We  think  It  quite  clear  that  tke  power  is  not 
one  evolved  by  maderd  caaes,  aa  counsel  £or 
defendants  has  Insisted  tn  Us  argument  and 
brief.  If  the  power  was  derived  from  the 
common  law,  then,  even  though  It  had  not 
been  authoritatively  declared  by  judicial  deci- 
sion until  recent  times,  It  wotdd  be  none  the 
kas  opeiattve  in  this  tenfttot7'  The  dcctslons 
of  tbe  courte  arc  merety  evidence  of  what  la 
common  law.  1  BL  0<HDm.  70,  71.  Our  stat- 
ute, which  makes  the  common  law  tte  nde  of 
practice  and  Aecisiosi,  has  not  provided  lor  a 
rigid  body  of  laws  tannH  only  la  ttatutes  en- 
acted and  decisions  rendered  prior  to  ths 
Revolutkm,  Incapable  of  expansion,  and  tn- 
flezible,  like  a  code.  The  law  concerning  cor- 
porations, Hbel,  and  Indeed  upon  every  sub- 
ject, has  been  greatly  modified  or  extended  and 
Improved  since  then  by  tbe  gradual  procen 
of  judicial  deelslen,  and  it  li  one  of  the  great* 
est  virtues  of  the  common  law  that  it  can  be 
80  molded  to  maet  tbe  needs  ot  social  derelop- 
meoL 

a.  It  Is  also  urged  that,  whatever  the  power 
may  be  in  dvU  cases,  tt  does  not  extend  to 
those  crhninal.  This  point  was  expressly 
mled  against  In  1S4  U.  8.  137,  10  8up.  Gt.  487. 
In  Bilansky  v.  State,  3  Minn.  427  (OIL  813).  the 
court  say:  "The  fact  that  tbe  case  Is  a  capital 
one  Is  In  no  way  an  absolute  bar  to  Its  exer- 
cise, but  !t  should  be  served  to  inspire  the 
court  with  so  anxious  a  solicitude  to  be  right 
as  to  insure  certainty.  We  can  see  no  good 
reason  why  the  court  should  not  bave  made 
the  amendments  that  It  did  In  this  case."  In 
Benedict  v.  State.  44  Ohio  St  679,  11  N.  B. 
125.  it  was  also  held  "tbla  power  may  be  eier 
clsed  In  criminal  prosecutloDS  as  weU  as  in 
dvil  cases,"  Elliott  aays,  "Recttals  omitted 
by  mistake  la  criminal  cases  may  be  supplied 
entries  now  for  then."  1  SlHott,  Gen. 
Prac.  I  192.  The  same  rule  was  laid  down 
In  Bx  parte  Jones,  61  Ala.  399.  and  was  fully 
recognized  to  apply  to  criminal  cases  In  1 
BiBh.  Or.  Proc. «  1343;  KeUy  v.  U.  8.,  27  Fed. 
610;  State  v.  Farrar,  l(A  K.  a  702,  10  S.  S 
159;  Freel  v.  State,  21  Ailc.  226;  State 
Primm,  61  Mo.  166. 

4.  It  Is  also  said  that  aa  tbe  cause  was 
pending  in  the  mipxeme  court  on  writ  of  error, 
the  district  court  Gould  not  amend  the  record. 
There  is  no  reason  why  any  distinction  should 
be  taken  In  this  respect  between  appeals  and 
writs  of  error.  Perhaps  It  might  be  more 
regular  to  remit  the  record  to  the  court  below 
for  correction,  but  It  has  been  quite  generally 
held  that  the  removal  of  the  cause  I^^  writ 
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scrar  does  not  deprive  the  court  below  ist  Oie 
power  to  amend  its  record  to  aa  to  make  It 
conform  to  the  tmth.  Freel  t.  State,  21  Aik, 
226;  StebUna  AntUony,  6  Oolo.  342; 
S^bens  T.  Bradley  (Fla.)  2  Sootb.  687;  Fleyte 
T.  Pl^  (Colo.  Sop.)  2i  Pae.  579;  Bom  t. 
Ste«l  Worka,  S4  IB.  App.  823;  U.  S.  T.  Tlgll. 
10  Wall.  424,  And  In  KeDy  t.  U.  B.,  27  Fed. 
616,  it  traa  aDowed  after  the  came  bad  been 
transferred  ftom  tbe  'circuit  to  the  dlrtrict 
court 

5.  It  k  alK»  oHJeeted  that  Jnatkn  BunlMott 
waa  not  dothed  wHh  jmUdia  power  to  the 
premleea.  Upon  llita  point  K  la  contended 
that  under  the  organic  law  of  the  territory 
Jnatlee  Langhlln  was  tbe  only  Judge  haTlng 
power  to  act  In  tte  Fkst  Judicial  dtatrlet  court, 
and  that  Judge  Hamilton,  althongb  an  ano- 
elate  Juatlce  of  tbe  supreme  conrt,  ceold  not 
act,  even  OMOch  Jndge  lAughltai  was  dlsqnall- 
fled  by  reason  of  hla  rdatton  as  counsel  for 
the  proeecotton  before  his  appointment  to  tbe 
bench;  and  the  ooorti  may  ttraa  becune  pow- 
eOem  to  perfbrm  their  dnttoa.  The  wh^  of 
tbe  Jndldal  power  of  the  territory  la  veeted  In 
tbe  mpvaoBt  district,  and  probate  conrts  and 
Jnatlces  of  tbe  peace.  Act  Sept.  9, 1850, 1  10. 
The  Jnrladlctlon,  original  and  qip^tci  shall 
be  aa  Bmlted  by  law.  The  anpreme  and  dis- 
trict conrta  sball  possess  chancery  and  com- 
mott-ltw  Jmladlctlon.  Under  tbe  same  act 
OSBOi  H  waa  also  provided  that  the  territory 
Shan  be  dhrlded  into  three  Judicial  dlstrlctH, 
and  a  district  court  BhaB  be  held  In  each  of 
aald  diatrleta  by  (me  of  the  jnaticea  of  the  sn- 
^eme  conrt,  at  auch  time  and  place  aa  may 
be  prescribed  by  law;  and  the  mid  Judges 
ahall,  after  their  appointments,  reapeettTcIy 
reside  in  the  diatriet  which  shall  be  aaslgiied 
them.  It  wDl  be  noted  that  the  Jij|dlelal  pow- 
er which  la  thua  rested  tu  plenazy  toma  in 
the  diatriet  courts  la  to  be  exercised  in  each 
dtetriet  Itv  one  ot  the  jnatteea  of  tbe  supreme 
court.*'  It  does  not  require  that  It  shall  be 
exercised  by  any  partteular  one  of  the  Jnatlces; 
and  while,  for  the  conrenlenee  ot  the  pnbHe,  a 
Jndge  la  to  be  aaalgned  to  each  diatriet,  who  Is 
required  to  realde  therrin,  there  la  no  express 
or  ImpBed  prohibition  npon  any  Jndge  against 
«ciclBlar  power  in  any  diatriet  not  the  one  to 
which  he  has  been  assigned.  There  la  noth- 
ing in  tbe  language  of  that  dauae  requiring 
auch  a  constmctlon  aa  wQl  confine  the  exerclae 
of  the  power  to  ttie  partlcnlar  Jnatlce  asslgDed 
to  tbe  dtatrlet,  when  that  person  Is  otherwise 
Incapacitated.  We  have  been  cited  to  Stan- 
ley t.  U.  S»  1  OkL  842,  S3  Pac.  1036,  as  an 
antbortty  holding  a  different  opinion.  We  en- 
tire agree  with  the  court  In  that  case  that 
the  district  conrta  are  creations  of  the  federal 
coogreaa,  and  derive  tbelr  powers  and  author^ 
Ity  from  the  kwa  of  tbe  United  States;  but 
we  alao  recognize  that  congress  has  said  that 
the  Jndldal  power  of  the  district  courts  la  to 
be  exerdaed  "br  one  at  the  Justicea  of  the  an- 
preme courts"  and  we  cannot  agree  that  the 
requirement  that  a  Justice  shaH  be  assigned 
to  and  reiride  tai  a  dtatrlet— a  prortalon  de- 


slffned  merely  tor  convenience— fa  soffldent,  K 
may  be,  to  paralyse  tbe  administration  of  Jus- 
tice, or;  on  the  other  hand,  fnce  a  Judge  to 
preside  who  ta  unfitted  by  reaaon  o£  hla  Inter- 
est in  the  cauae,  oi  hta  prerioua  empiojmaat 
as  an  attmney  hi  tbe  caae.  Moreover,  the  rec- 
orda  of  thta  court  abtm  that  no  assignment  baa 
ever  been  made  of  any  Jndge  to  any  particular 
district  In  the  year  18QS  tt  became  deatrable 
to  hold  court  at  more  than  one  ptace  in  eadi 
district,  and  congreaa  granted  authority  for  the 
iHddtnc  of  court  IB  €Uib  cavnty.  Thete  ta  noth- 
tag  In  thta  act  <7une  10, amounting  to  Hie 
prohlbltkm  contended  for,  and  A»  ma^m, 
"BzpreMto  unlua  ezdnalo  alterlua,"  baa  no  ap> 
pdeation  whatever.  It  ta  idle  to  contend  that 
auch  hingnage  ta  auflident  to  tdoA  the  wheels 
of  criminal  Justice. 


SCHMURS  v.  STATB  INS.  CO. 

<SnpnBu  Conrt  ot  Oregan.   Oct  1806.) 

Ftaa  IxatnuKCE— Pkoov  or  hum  Outfioiiaor— 
Waivbs  or  CMMVioa. 

1.  A  policy  of  fin  insorance  provided  that,  as 
part  of  the  proofs  of  loss,  the  hisnred  should  fur- 
nish a  eertfficate  of  a  aotsrr  as  to  the  circnm- 
stanoes  of  the  fire,  and,  tf  the  claim  be  for  a 
buildin^c.  a  certificate  of  a  bolder  showing  tbe 
Taine  of  the  boildina  before  the  fire.  Tbetuanred. 
after  loss,  sent  a  proof  of  loss,  bat  without  the 
certificates  referred  to.  The  proof s  were  returned 
as  defective.  In  that  tbe  vahie  of  tbe  building 
was  not  stated,  except  hj  the  insured  bimself. 
The  attorney  of  the  insured  attached  his  certifi- 
cate Rs  notary,  stating  the  facts  required,  and 
sent  the  prooCs  a  second  time,  with  a  request  to 
be  informed  in  what  particular,  If  any,  they  were  * 
defective.  Bdd,  that  a  subsequent  return  of  the 
proofs  by  the  company,  with  the  infonnation 
merely  that  they  were  "declined  and  objected 
to,"  was  Insafficient.  estopping  the  company  from 

S leading  in  SToidance  of  its  liability  that  no 
nildcr's  certificate  was  attached  to  the  proofs. 

2.  Nor  can  tbe  compsi^  object  to  the  notary's 
certificate  on  the  ground  that  tlie  ftcts  show 
that  the  officer  making  it  was  not  the  notary 
nearest  the  fire. 

3.  A  policy  of  fire  insnmnce  provided  that  in 
the  case  of  tbe  erection  of  adjoining  buildings, 
without  notification  to  tbe  company  aod  Its  con- 
sent in  writing,  tbe  policy  Rhonid  be  void,  and 
also  that  any  notice  givea  to  or  represeotatkHi 
by  any  solicitor  or  agent  of  tbe  company  as  to 
the  property,  title,  etc.,  innured  under  the  policy, 
should  Dot  be  binding  on  the  company.  The  in- 
sured, after  isBUo  of  the  policy,  and  when  tbe 
premium  was  paid,  not^ed  the  agent  of  tbe  erec- 
tion of  a  building  within  the  prohibited  distance, 
and  asked  what  the  extra  premium  would  be. 
Tbe  agent  wrote  to  the  company  to  ascertain 
the  fact,  and  informed  the  olaintiff  of  the  result. 
Plaintin  declined  to  pay  lie  extra  amount  de- 
manded, but  tbe  poficy  was  not  canceled.  Held, 
that  the  Bcceptance  of  the  premhim  and  tlie  fail- 
ure to  cancel  tbe  policy  operated  as  a  waiver  of 
the  condition  binding  the  compuny. 

4.  A  waiver  of  the  conditions  ol  a  policy  of  in- 
snrance  by  parol  will  bind  tbe  company,  even 
tikoagh  the  policy  prorldes  that  no  sucli  waiver 
or  modification  will  bind  the  company  unless  in- 
dorsed in  writing  on  the  policy. 

Appeal  from  circuit  court,  Multnomah  ooun* 
ty;  E.  D.  Shattui^  Judge. 

Action  upon  a  policy  of  fire  Insurance, 
Iwought  by  John  Schmurr  against  tbe  State 
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InsaraDce  Company.  There  wu  Judgment  for 
plalntlfl,  and  defendant  appeala.  Affirmed. 

W.  T.  Slater  and  E.  B.  Williams,  for  appel- 
lant    N.  D.  Simon,  for  respondent 

BEAN,  J.  Tbls  la  an  action  upon  a  fire  In- 
surance poller  which  provides  that,  as  a  part 
of  the  proof  of  loss,  the  assured  "shall  pro- 
duce a  certificate  under  the  hand  and  seal  of  a 
magistrate  or  notary  public  (nearest  to  the 
place  of  the  fire,  not  ccmcemed  In  the  loss  as 
a  creditor  or  otherwise,  nor  related  to  the  as- 
sured), stating  that  be  has  examined  the  cic- 
cumstancee  attending  the  loss,  knows  the  char- 
acter and  clrcumgtances  of  the  assured,  and 
verily  believes  that  the  assured  has,  without 
fraud,  sustained  loss  on  the  property  insured 
to  the  amount  which  such  magistrate  or  no- 
tary public  shall  certl^,"  and,  If  the  claim  be 
for  a  building,  "the  duly-verified  certificate  of 
some  reliable  and  responsible  builder  as  to  the 
actual  cash  value  of  it  Immediately  before  said 
fire;"  and,  also,  that  "any  notice  given  to, 
representatloD  made  to  or  by,  or  knowledge  of, 
any  solicitor  or  agent  representing  this  com- 
pany, of  any  fact,  change,  act,  or  thing  relat- 
ing to  the  property,  title,  occupancy,  incum- 
brances, or  otherwise,  insured  under  this  pol- 
icy subsequent  to  the  Issuing  of  the  same,  shall 
not  In  any  wise  be  binding  on,  or  be  regarded 
as  notice  to,  or  knowledge  of,  this  company, 
but,  In  order  to  be  binding  on  the  company, 
must  be  Indorsed  In  writing  hereon,  as  pro- 
vided In  the  terms  and  conditions  of  this  pol- 
icy"; and  "that  in  ease  of  •  •  •  the  erec- 
tion of  adjoining  buildings  *  *  •  without 
being  Immediately  notified  to  this  company, 
and  its  consent  thereto  obtained  In  writing, 
•  •  •  this  policy  shall  thereafter  cease  and 
be  nun  and  void." 

The  action  is  defended  upon  the  grounds  (1) 
that  no  proof  of  loes  was  made  as  provided  in 
the  policy;  and  (2)  that  the  contract  of  In- 
surance became  null  and  void  by  the  erection 
of  an  adjoining  building  within  the  prohibited 
limits  without  the  written  consent  of  defend- 
ant. The  plaintiff  claims,  however,  that  he 
famished  sufficient  proof  of  loss,  and  that  the 
stipulation  of  the  policy  in  reference  to  the 
effect  of  the  erection  of  adjoining  buIIdin;;B 
was  waived  by  the  company.  The  Insurance 
was  effected  through  Irle,  a  soliciting  agent  of 
defendant,  with  authority  to  receive  and  for- 
ward applications  to  the  home  office,  counter- 
sign and  deliver  policies  when  Issued  by  that 
office,  and  to  collect  the  premiums  thereon. 
After  the  delivery  of  the  policy,  but  before  all 
th3  premiums  had  been  paid,  an  electric  car 
bam  was  built  wltbln  eight  or  nine  feet  of 
the  building  insured;  and,  when  plaintiflj  came 
to  make  the  deferred  payment^  he  notified  Irle 
at  tb&t  fact,  and  Inquired  as  to  tne  amount 
of  additional  premium  required  on  account 
thereof.  With  this  knowledge  of  the  Increase 
In  the  risk,  Irle  accepted  the  balance  due  on 
tbe  premlam,  and  wrote  to  the  company  to 
ucertain  tbe  additional  amount  required  od 


account  of  the  erection  of  the  car  bam,  and, 
upon  receipt  of  Its  answer,  notified  plaintiff  of 
the  amount;  but  It  was  never  paid,  nor  the 
policy  canceled.  Within  a  short  time  after  tlie 
fire,  the  plaintiff,  through  his  attorney,  made 
out  and  forwarded  to  the  home  office  of  tbe 
company  proof  of  loss  regular  In  all  respects, 
except  that  It  had  neither  a  certificate  of  the 
magistrate  or  notary  public  nearest  the  fire, 
nor  a  builder's  certificate  as  required  by  the 
policy.  Upon  its  receipt  by  the  company,  it 
was  promptly  returned,  with  the  objection  that 
"it  does  not  show  whether  the  conditions  of 
the  policy  have  been  violated  or  not,  furnishes 
no  proof  as  to  the  value  of  the  house  except 
the  man's  mere  statement  that  It  Is  worth  so 
much,  and  in  fact  does  not  comply  with  tbe 
terms  and  conditions  of  the  policy."  There- 
upon one  of  the  attorneys  of  the  plaintiff  Im- 
mediately affixed  his  certifiicate  as  a  notary 
public  In  the  form  and  to  the  effect  required  by 
the  policy,  and  again  forwarded  it  to  the  com- 
pany, with  a  letter  calling  attention  to  tbe  cet^ 
tlficate,  and  saying:  "We  do  not  know  In 
what  other  respect  the  proof  ot  loss  is  de- 
fective, as  It  follows  stilctly  the  proofs  of  lose 
which  are  used  by  your  company.  If  In  any 
other  respect  It  Is  defective,  will  yon  kindly 
inform  us?"  A  few  days  afterwards  tbe  de- 
fendant returned  tbe  proof,  saying  tMt  it  "Is 
retumed  herewith,  declined,  and  objected  to.'* 

Upon  this  record,  tbe  two  questions  present- 
ed are:  (1)  Does  the  proof  of  loss  furnished 
by  the  plaintiff  sustain  the  allegation  of  tbe 
complaint  that  proof  of  loss  had  been  regular- 
ly made?  And  did  the  company  waive  the 
provision  of  the  policy  in  reference  to  the  ef- 
fect of  the  erection  of  adjoining  buildings? 
Both  of  these  questions  must  be  answered  in 
the  affirmative. 

1.  The  law  is  settled  that  where  the  as- 
sured, in  attempting  in  good  faith  to  comply 
with  the  provisions  of  a  polity,  fnralsbes  to 
the  insuring  company,  within  the  time  stipu- 
lated, what  purports  and  la  intended  to  be 
proof  of  loss,  the  company  must  point  out 
particularly  any  defects  therein  If  it  Intends 
to  rely  upon  them.  If  It  falls  to  do  so,  ob- 
jection cannot  thereafter  be  made  to  its  suf- 
ficiency. May,  Ins.  H  468,  469;  Wood,  Ins.  f 
452;  Insurance  Co.  v.  Tucker,  92  m.  64;  In- 
Rurance  Co.  v.  Block,  109  Pa.  St.  535,  1  AU. 
523;  Myers  v.  Insurance  Co.,  72  Iowa,  176,  33 
N.  W.  453;  Insurance  Co.  v.  Holthaua,  43 
Mlcb.  423,  0  N.  W.  642;  Assurance  Co.  t. 
Samuels  (Tex.  Civ.  App.)  83  8.  W.  239.  Now, 
in  this  case  the  defendant  failed  to  point  out 
any  particular  objection  to  the  proof  as  for- 
nlahed,  except  that  tbe  value  of  the  build- 
ing was  shown  only  by  the  statement  of  the 
assured.  The  objections  that  the  proof  did 
not  show  whether  the  condltlonB  of  the  policy 
had  been  violated  or  not,  and  that  It  did  not 
comply  with  the  terms  and  conditions  of  the 
policy,  are  altogether  too  general.  Insurance 
Co.  V.  Block,  supra;  Myers  v.  Insurance  Co., 
72  Iowa,  176,  SS  N.  W.  4SS.  It  is  tlie  duty 
of  an  insurance  company,  pending  the  ad- 
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Jtutment  of  a  loss,  mtder  its  policy,  to  act 
towards  tb^  claimant  In  good  faitb;  and,  If 
It  Is  dlasatlsfted  in  an;^  way  with  tbe  proof 
famished,  it  onght  to  make  known  to  the 
assured  the  specific  natore  of  Its  crbjectiona, 
80  that  be  may  hare  an  opportunity  to  make 
tbe  neeeosary  correction  before  It  Is  too  late. 
Good  faith  and  common  honesty  demand  as 
mnch,  and  the  law  Is  not  satisfied  wltb  any- 
thing less.  Hence  we  dismiss  without  fur- 
ther comment  any  objections  to  the  snfflden- 
cy  of  the  proof  as  made,  other  than  that  it 
*^mldies  no  proof  as  to  the  Talue  of  the 
house  except  the  man's  mere  statement  that 
It  Is  worth  80  mnch."  This  objection  Is  quite 
indefinite  In  Its  meaning,  as  the  policy  pro* 
Tides  that  the  value  shall  be  lAiown  both 
the  certificate  of  a  maglatrate  or  notary  pub* 
lie  and  of  a  builder;  and  whetiier  It  was  In- 
tended to  be  understood  that  the  proof  was 
defective  because  It  did  not  have  the  nota- 
ry's or  the  builder's  cerUficato  Is  not  made 
dear.  Tbe  plaintiff,  howerer,  evidently  la 
good  faith,  understood  It  to  refer  to  tiie  cer^ 
tificate  of  the  notary,  and  Immedlatdy  sup- 
piled  what  be  sun^osed  to  be  the  defect  point- 
ed oo^  and  BO  advised  the  company.  It 
thereafter  made  no  objection  on  that  account, 
bat  returned  tbe  pnxrf  with  the  8imi>le  state- 
ment that  It  was  "declined  and  objected  to." 
Under  these  circumstances  It  cannot  beheard 
to  say  now  that  the  proof  is  defeetire  be* 
cause  it  did  not  have  a  builder's  certificate 
as  to  the  nine  of  the  property.  If  It  de- 
sired to  at^ect  on  that  account,  H  shonUl 
hare  said  so,  and  not  used  language  calcn- 
lated  to  mldead  and  confuse. 

But  it  is  said  that  the  notary's  certificate 
as  actually  furnished  is  insnfflclent  because 
the  facts  show  that  the  officer  making  it  waa 
not  the  notuy  nearest  to  the  fire.  But  this 
obJecUcm  also  comes  too  late.  It  should 
have  been  made  at  the  time  the  proof  was 
returned,  and  plaintiff  thus  given  an  oppor- 
tonl^  to  procure  tbe  certificate  of  the  proper 
officer.  If  that  was  Insisted  upon  by  the  de- 
fendant company.  In  our  opinion,  the  ob- 
jection to  tbe  proof  of  loss  that  the  certificate 
of  the  nearest  notary  and  of  a  builder  did 
not  accompany  it  is  not  available  to  the  de- 
fendant at  this  time,  and  the  proof  as  made 
must  be  held  and  deemed  a  sufficient  compli- 
ance with  the  policy  in  tiiat  respect  This 
being  so,  any  error  of  the  court  ^ther  in  tbe 
admission  of  evidence  or  in  instructing  the 
Jury  upon  the  matter  of  the  waiver  of  a  proof 
of  loss  becomes  entirely  Immaterial,  and 
nised  not  be  further  considered. 

2.  Upon  the  other  question  it  Is  admitted 
that,  unless  the  stipulation  in  the  policy  In 
rcgiwd  to  the  effect  of  the  erection  of  adjoin- 
ing buildings  was  waived  by  the  defendant, 
the  construction  of  tbe  car  bam  rendered  the 
policy  void,  and  the  plaintiff  cannot  recover. 
The  question  of  waiver  must  be  determined 
from  the  testimony  of  the  plaintiff  and  the 
agent  Iiie.  The  plaintiff  testified  that,  when 
he  paid  the  last  Installment  of  the  premium. 


he  UM  Ttle  that  the  car  bam  had  been  bunt, 
and  asked  him  how  much  It  would  add  to  the 
cost  of  his  insurance;  that  Irle  said  $17,  but 
afterwards  said  it  would  be  about  ^2,  and 
at  another  time  $35;  that  he  told  Ide  be 
wanted  to  find  out  about  it,  but  did  not  have 
the  mon^  to  pay  Just  at  that  time,  and  Irle 
repUed,  "All  right,  I  wiU  let  yon  know,"  but 
the  witness  never  heard  of  the  matter  again. 
Iiie  says  that  he  saw  the  plaintiff  In  Sep- 
tember, and  had  a  conversation  -  with  him 
about  the  car  barn,  during  which  the  plain* 
tiff  asked  him  If  It  would  make  any  differ- 
ence in  his  hisurance;  that  he  told  him  It 
would  Increase  the  cost  of  the  Insurance  as 
well  as  the  hazard,  but  he  could  not  tell  how 
much,  but  would  write  to  the  company  and 
find  out;  that  be  did  write  to  the  company 
for  information  in  regard  to  the  matter,  and, 
upon  receiving  Its  answer,  wrote  to  the  plain- 
tifC  to  come  to  his  office,  and  he  would  tdl 
him  what  the  additional  cost  would  be.  In 
response  to  this  notice,  plaintiff  came  to, the 
office,  and  was  informed  by  witness  of  the 
amount  of  the  Increased  rate  on  account  of 
tbe  bam,  bat  thought  tt  too  much,  and  for 
that  reason  did  not  pay  it  at  tbe  time,  but 
said  be  would  see  about  It,  however.  In  a 
week  or  so  aftorwarda,  the  witness  again 
met  the  plaintiff  on  the  street,  and  told  him 
be  had  not  paid  the  additional  premium,  and 
that  It  must  be  paid  or  he  had  no  insur- 
ance, and  plalnttfl  said  that  other  agents 
had  told  him  that  a  policy,  when  once  wrlt- 
tm,  remained  In  force  until  it  expired,  and 
that  he  woTdd  let  It  go  that  way.  Upon 
cross-examination  the  witness  said  that  he 
did  not  cancel  the  policy  for  faUure  to  pay 
the  additional  premium,  as  be  ought  to  have 
done,  because  he  wanted  to  keep  the  Insur* 
ance,  and  wanted  idalntiff  to  pay  the  airount 
due.  From  this  testimony  It  appears  that 
Irle  not  only  had  notice  hlmsc^  of  tiie  ex- 
istence of  the  car  b&rn  bef<nre  he  received  and 
accepted  the  full  premium  on  the  policy  in 
suit,  bnt  that  be  also  notified  the  company 
at  the  home  office  of  that  fact,  and  obtained 
from  it  a  stat^nent  of  the  amount  of  addi- 
tional premium  made  necessary  by  such 
strocture.  When  the  company,  with  Icnowl- 
edge  of  the  vl(dation  of  the  provisions  of  the 
policy  AS  thus  communicated  by  Irle,  retain- 
ed the  premium,  and  allowed  the  policy  to  re- 
main uncanceled,  it  estopped  itself  from 
claiming  a  forfeiture  on  account  of  the  bam, 
although  ite  consent  for  Its  erection  was  not 
given  in  writing.  The  condition  of  the  pol- 
icy in  this  i-egard  could  be  waived  or  mod- 
ified by  tbe  defendant,  and  such  waiver  or 
modification  could  be  made  by  parol,  although 
the  policy  itself  provided  that  It  should  be 
in  writing.  Miner  v.  Insurance  Co.,  27  Wis. 
093;  Webster  v.  Insurance  Co.,  86  Wis.  67; 
Vlele  V.  Insurance  Co.,  26  Iowa,  9.  So  that 
whether  Irle's  knowledge  of  the  erection  of 
the  car  bam  would  be  binding  upon  the  de- 
fendant or  not  Is  Immaterial,  tKcause  the 
company  Ite^,  after  being  advised  of  the 
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breacb,  retained  the  premium,  and  took  ao 
steps  whaterer  towards  tbe  canceUatlon  ot 
tbe  pcdicy,  and  therefore  walred  the  forfei- 
ture, Inminuice  Go.  Malerlnsky,  6  Tex. 
OlT.iApp.  81.  24  8.  W.  t)04;  Insurance  Oo.  t. 
Spiers,  87  Ky.  285,  8  B.  W.  4fi8.  Flndlns  no 
error  in  tbe  record,  the  Judemeat  <rf  tbs  esart 
below  Is  Bfflrmed. 


LONG  CRBBE  BLDG.  ASSfVl  w.  STATB 
1N&  CO. 

(Supreme  Oonrt  of  Oregon.    Oct.  IS,  1606.) 
Vim  Ixstnuyca— PLiADiiro  axb  Pnoov^WArrsB 

— FaTMBITT  or  FnEHlUn— AUTSORITT  op  AOSHT 

—  BuRDBS  or  Paoor  —  Aenuj  —  Ssrtios  or 

ITOTIOB. 

1.  In  ao  acttoD  on  a  fire  Insurance  pt^icr, 
where  the  plaintiff  pleaded  that  he  bad  tamieh- 
ed  tbe  proDlS  of  lose  reqaired,  it  was  error  to 
permit  Sim  to  prove  facia  abowlng  a  iraiver  of 
proof  by  the  oom4>an7- 

2.  In  an  action  on  a  policy  of  fire  inBurance, 
where  it  waa  in  iasne  whether  tbe  axeat  to 
whom  tbe  innired  pidd  the  iNreminm  note  had  au- 
thor!^ to  receive  parment  tbereoC,  an  inBtmc- 
tion  that,  If  the  agent  was  the  aOthorized  agent 
of  the  company,  the  Jury  "must  find  in  tbe  same 
way  whether  tne  tratiMetion  bad  with  bhn  by 
the  plaintiff  was  within  the  ecope  of  hi*  aotbw- 
ity,  and,  if  it  was.  then  it  baa  the  aame  force  as 
It  woula  have  baa  If  the  ptaintlff  bad  dealt  with 
tbe  company  Itaelf,"  was  improperly  ffiven,  la 
that  it  left  to  the  ^ry  to  deteraine  both  the 
question  of  fact  as  to  the  eaiateooe  of  the  a^encr 
and  the  question  of  law  as  to  the  extent  of  his 
authority. 

8.  Wmr  a  nste  irlveo  for  the  ptemlum  dae 

SOB  a  policy  of  insuraace  to  isaiie  payable  at 
e  home  office  of  the  company,  the  insured,  on 
making  payment  to  an  agent  not  in  posaessioQ 
«f  the  note,  aammes  the  bordea  of  proof  that 
such  agent  bad  autimrity.  express  or  unified,  to 
receive  the  mosey. 

4.  The  mere  authority  of  the  agent  of  an  In- 
surance company  to  eollctt  appKcatione  for  in- 
sufanae,  to  connterBigii  and  denver  poficies,  snd 
to  receive  and  transmit  premiums,  dees  not  car- 
ry with  it  authority  to  receive  payment  upon  a 
premium  note  which,  by  its  terms,  is  payable 
at  tbe  home  office  of  the  company,  and  of  which 
the  agent  had  odt  at  tbe  time  the  poMeejtion. 

5.  Where  the  issue  was  whether  the  payment 
by  the  insured  of  a  premium  note  to  an  a^eiit 
who  hnd  not  poMesMon  thereof  was  ptiyment  to 
the  company,  it  appeared  that  the  note,  Its 
terms,  was  payable  at  ttie  borne  office;  that,  be- 
fore the  note  came  due,  the  company  notified 
plaintiff  of  tbe  fact,  and  that  no  agent  or  other 
peison  had  sntiitHlty  to  collect  it,  or  receive  pay- 
ment thereof,  unlesa  he  bad  tbe  note  in  his  pos- 
sessioB  at  the  time.  Held,  that  it  was  error  to 
charge  the  jury  that  tmch  notice  was  not  binding 
on  the  plaintiff,  unless  the  company  showe(1 
that  its  terms  had  been  accepted  by  the  plaintiff. 

6.  Under  Hill's  Ann.  Lows,  S  providing 
that  service  of  notice  of  appeaJ  may  t>e  made  on 
the  attorney  If  he  resldee  In  the  county  where 
tiie  action  Is  pendiDR,  it  le  not  necessary  that 
SQCh  service  should  he  made  within  the  county 
In  which  such  attorney  resides. 

Appeal  from  circuit  court,  Grant  county; 
M.  D.  Clifford,  JudRO. 

Action  by  tbe  Lone  Cre^  BalldInK  Asso- 
ciation upon  a  policy  of  fire  Insurance  issued 
ny  the  State  Insurance  Company.  There 
•wvM  Judgment  for  plsintlfl,  and  defendant 
a^ppc^  Baretasd. 


W.  T.  Slater,  for  am^Uant  James  A. 
Fee,  Cor  respondent 

BBAN,  J.  TUs  Is  an  action  on  an  bwnr- 
ance  policy  Issued  by  tbe  defendant  company 
In  October,  18M,  for  tbe  premium  of  vbieh 
tbe  ^iBtUt  gave  its  inomlssory  note,  pay- 
able on  m  beftnc  January  1,  1896,  at  tbe 
home  ofllca  of  tbe  tftfendant  company  tn  the 
dty  of  SaleoL  Both  tbe  aote  and  policy 
contained  a  prorliien  that.  In  case  the  note 
was  not  paid  at  maturity,  the  policy  should 
be  anil  and  void,  and  the  oompaay  relieved 
from  liability  for  any  loss  happenlnx  during 
such  default  of  payment.  Tlw  poUes  also 
contained  tbe  stipnladon  usual  in  such  ib- 
■truBicats  UuLt  no  action  eoold  be  maintained 
tbereon  until  proof  ot  loss  In  the  form  pre- 
scribed should  be  furnished  the  company 
tbe  assured.  Tbe  plaintiff.  In  tts  complaint, 
alleged  tbe  Issuance  of  the  policy;  the  loas, 
Ml  Jan«ai<r  4,  18BS,  of  the  building  osveced 
thereby,  and  Its  Talue;  and  tbat  *^  the  lat 
day  of  Febmarr,  18B6,  thenaftv  plaintiff 
furnished  defendant  with  proof  of  said  loss 
and  Interest,  and  othenrlse  and  at  all  times 
duly  performed  M  the  oandtdoBB  of  ^  paH- 
cy  on  Its  part,  tnctudlng  the  payment  of  tbe 
premium  note  according  to  the  tenor  there- 
of." Hw  defleadant  denied  that  proof  of  loss 
a'sa  fnnilsbed  as  alleged,  or  at  all,  and  fur 
a  defense  averred  tbat  the  plaintiff  falleii 
and  n^elected  to  pay  the  premium  note  at 
natnrlty,  and  by  reason  tbcreof  tte  poUey 
was  non  and  Told  at  the  tlma  of  the  llia. 
The  reply  pat  la  Issae  tbe  new  tnattw  set 
up  in  the  answer,  and  alleged  that  the 
amount  doe  on  tiie  premium  note  was  paid 
Deeeniber  29.  18M.  to  one  Orln  U  Fattersoa, 
tbe  hMal  agent  itf  the  defendant  at  tbe  place 
When  the  insured  property  was  sttuated, 
aad  that  he  was  duly  authorised  and  empow- 
ered to  recede  the  same,  If  not  ao  aa- 
tboHsed,  the  defendant  aftsrwaids.  with 
hnowledfie  of  tbe  facta*  latlfled  and  approved 
ot  his  action  In  ao  doing.  Upon  the  Issues 
ChuB  joined  a  trhd  was  had,  resulting  In  a 
Judgment  In  taror  of  plaintiff,  and  defend- 
ant  appeals. 

Tbe  action  was  ooasmenced  and  tried  la 
Orant  county,  and  tbe  notice  ot  appeal  serv- 
ed in  an  adjoining  county  upon  an  attorney 
of  defendant  who  resided  in  the  county  in 
which  the  trial  was  had.  The  plaintiff 
moves  to  dismiss  tbe  appeal  on  the  ground 
tbat  serrice  of  a  Doticc  of  appeal  upon  an 
attorney  most  be  made  tn  the  county  where  he 
resides.  But  we  do  not  so  read  the  statute. 
Section  531,  HUIb'  Anu.  Laws,  as  construed 
by  this  court,  autborizea  tbe  service  of  no- 
tices of  appeal  upon  either  tbe  pnrty  or  bis 
attorney,  if  the  latter  resides  In  tbe  coimty 
wliere  the  action  was  tried;  but  it  would  be 
a  Btranjre  couBtniction  of  the  statute  to  bold 
that  eervloe  upon  an  attorney  could  only  be 
made  In  the  county  In  which  be  resides.  Tlie 
requirements  of  the  statute  are.  In  oor  opin- 
ion, aatisfied,  if  tbe  service  is  made  upon  the 
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resident  attorney,  wbetber  made  In  or  oot  of 
talB  home  county.  The  motloa  to  dlsmlae  Is 
therefore  denied. 

The  nert  qneetlon  we  are  called  upon  to 
coDilder  la  one  of  plea<Ung  and  practice. 
The  complaint  avers  that  plalntUE  furnished 
proof  of  1MB  as  required  by  the  poHcr,  hut, 
Instead  of  attempting  to  snstaln  this  allega- 
tion at  the  trial.  It  offered,  and  was  permit- 
ted, over  defendant's  objection,  to  give  In  evi- 
dence facts  whicb  it  claimed,  and  the  court 
ruled,  tended  to  show  a  waiver  of  such  per- 
fttrmanee  by  defendftnt.  This  was  error. 
The  furnishing  of  proof  of  loss  Is  made  by 
the  policy  a  condition  precedent  to  plaintiff's 
right  of  recovery.  It  was,  therefore,  essen- 
tial to  tbe  sufficiency  of  the  complaliU  tliat 
It  should  affirmatively  show  either  a  per- 
formance ot  such  cMidltlon  or  that  it  liad 
been  waived.  It  averred  perfbrmance,  and, 
this  being  denied,  the  proof  should  have  been 
eoutlned  to  the  issue  thus  made.  Tbe  rote 
Is  well  setUed  that  a  irialntiff  cannot  plead 
perfbrmaoce  of  a  condltim  precedent  and  re- 
cover undw  proof  of  a  waiver  of  vnch  per- 
fbrmance.  See  4  Bn&  PL  &  Fraa  fsax  for 
authorities.  It  Is  true  that  la  B«Be  Juris- 
Acttona  an  exception  to  thlv  rule  seentB  to 
have  been  made  In  actSous  oa  iBBUtaoce  poli- 
cies (McCullo\igh  V.  Insurance  Co-,  113  Mo. 
606,  21  S.  W.  207i;  but  It  does  not  commend 
ItBelf  to  us  as  founded  upon  either  reason  or 
authority  (2.  Wood,  Ins.  11^  Insurance  Co. 
V.  Duke,  43  Ind.  421;  Insurance  Oo.  v.  Cape- 
hart,  108  Ind.  270,  8  N.  U.  28B;  Fayerweath- 
er  V.  Insurance  Co.,  118  N.  Y.  824,  23  N.  E. 
192;  Insurance  Oo.  v.  Thorp,  48  Kan.  2a»,  28 
Psc.  9U1;  McCormack  v.  Insurance  Co.,  78 
CaL  468,  21  Pac  14;  Edgerly  v.  Insurance 
Co.,  43  lon-a,  587).  A  condition  which  quali- 
fies or  defeats  the  plaintiff's  claim,  being  a 
condition  sabseqaent,  may  be  safely  Ignored 
by  blm  in  hfs  complaint,  because  it  is  a  mat- 
ter of  defense,  and  waived,  unless  pleaded 
by  The  defendant;  but  be  is  lequfred  to  show 
attlnnatively  either  a  substantial  perform- 
ance of  a  condition  precedent  to  his  right  of 
action,  or  that  such  performance  baa  been 
waived,  and,  before  he  can  do  either,  he 
must  plead  it.  Under  our  statute  It  is  not 
necessary  to  state  tbe  facts  Bbowlns  perform- 
ance as  at  common  law,  but  a  plaiutlff  may 
plead  generally  that  he  bas  duly  performed 
all  the  conditions  on  his  part  (section  87); 
but  this  statute  In  no  way  changes  the  rules 
of  evidence,  or  permits  a  plaintiff  to  plead 
performance  and  recover  by  showing  a  waiv- 
er. It  Is  elementary  law  that  the  proof  mast 
correspond  to  tbe  ailegattons,  and  there  is  uo 
reason  why  this  rule,  found  by  long  experi- 
ence to  be  necessary  to  the  orderly  adminis- 
tration of  Justice,  stiouid  not  apply  in  ac-tlonH 
on  insurance  policies,  as  in  all  other  cases. 
It  imposes  no  hardship  upon  the  plaintiff, 
and  is  but  even-handed  Justice  to  the  defend- 
ant. A  waiver  of  a  mere  defect  in  a  proof 
of  loss  as  furnished  may.  however,  be  shown 
without  pleaUiBg  It,  because  an  oBHsakm  to 


notify  the  assured  of  such  d^ct  pronM^ 
and  qradfleaUy  estops  the  company  ftcnn 
claiming  tliat  tbe  proof  funUsbed  does  as* 
comply  with  ttu  provisions  at  the  poUcjr 
and  it  la  therefore  deemed  to  be  doe  j/xoat 
of  loss,  and  sustaina  an  allegattan  of  ps^ 
fonnance.  But  where  no  attempt  whatever 
is  made  to  comply  with  the  provlstons  of  •the 
policy  in  that  r^aid,  hot  Trance  Is  had  en- 
tirely upon  a  wmivto'  of  performance,  tbe 
waiver  must  be  pleaded  b^re  it  can  be 
proved. 

The  principal  questkm  (tf  fiict  on  the  tilaB 
was  whether  tbe  promissory  note  had  been 
paid  b^ote  the  Sre.  It  is  admitted  that  prior 
to  that  time  the  plaintiff  paid  the  aBMnnnt  there- 
of to  a  deife  of  tbe  loosl  agoot  or  soUcltar 
through  whom  the  tnaaranee  was  effected,  but 
who  was  not  tn  possession  of  the  note;  and  tbfr 
contention  for  tbe  defendant  Is  that  ttie  ageat 
had  DO  antbority  te  receive  sock  payment,  aast 
this  was  tbe  Invoriant  qnestloB  tw  the'  detsf^ 
mlnation  at  the  court  and  Jury.  Upon  tMs- 
Issne  the  court  dunged  the  ffT  that:  "Insof^ 
ance  agents  act  mainly  Is  sollclthig  Inauranoe, 
receiving  and  forwarding  the  application  <a  the- 
bisured,  ddiverkig  tlie  policy  to  lilm,  and  le- 
coiring  the  premlnmfl,  Wliere  the  ag«t  cin 
take  premiums,  he  c^  tat  his  diseretlon  as  t» 
Qie  mode.  He  can  Mfee  a  ehet^;  and  notice 
to  tbe  agmt  of  a  matoisl  fAct  Is  notice  to  the- 
prlncipai,  whether  coomnmlcated  or  not.  Iiv 
short,  ttue  agent  lepiesents  his  prlacipal,  and 
bis  acts  and  tranBactlons  bad  w<tb  Um  are  the 
acta  of  tbe  company  and  tiamactlOM  had  wltb 
tbe  company,  provided  said  acts  and  transac- 
tloBS  be  wttbin  the  scope  of  his  authority.  So- 
that  yon  miost  find  first  whether  Patterson  was 
the  authorised  agent  of  tiie  company,  and  you 
must  And  it  like  any  other  fact,  from  the  evi- 
dence and  under  tbe  same  rules;  and  If  yon- 
fiud  be  was,  tbeai  you  must  find  In  the  same 
way,  If  tbe  transactlims  had  with  him  by  ptaib- 
tiff  were  within  the  scope  of  tils  antlHHity;  and, 
if  tfaey  Were,  then  It  has  the  same  force  as 
they  would  have  had  plaintiff  dealt  with  tbe 
company  itself;  otherwise  not,"  By  this  ttt- 
structlon,  as  well  as  throughout  the  entire- 
charge  of  tbe  court.  It  was  left  to  tbe  Jury  to 
determine  both  tbe  fact  of  Patterson's  agency 
and  whether  by  virtue  thereof  he  was  autbor- 
iaed  to  receive  payment  of  the  promissory  note. 
This  was  manifest  error.  While  the  existence 
of  an  agency  is  always  a  question  of  fact,  wliat 
may  be  lawfully  done  thereunder  Is  a  question 
of  law.  Glerai  v.  Savage,  14  Or.  567.  13  Pac. 
442.  Where  the  fact  of  the  appointment  aod 
authority  of  an  apeoi  la  not  in  controversy,  it 
is  the  duty  of  the  court  to  declare,  as  a  Tnatier 
of  law,  whether  or  not  it  empowers  bim  to 
perform  the  particular  act  In  question;  Irat 
where  there  is  a  dispute  aa  to  the  appointment 
or  authority  conferred  upon  an  agent  by  bl» 
prlncipnl,  the  Jury  must  find  the  facts,  bttt, 
when  they  bave  done  so,  tbey  iDBst  take  the  law 
from  tlie  court  as  to  whetlier  a  given  act  comes 
within  tbe  scope  of  the  agent's  authority.  la- 
this caas^  hewevePt  the  eoort  ttnueonBly  sob- 


Digitized  by 


868 


46  PAOIFIO 


REPORTER. 


(Or. 


mlMed  both  tbe  facts  and  the  law  to  the  ^my. 

We  were  urgently  requested  at  the  a^nment 
to  dedde  whether  Patterson  had  antboilty  to 
receive  payment  of  the  note  In  question,  as  that 
seems  to  be  tbe  principal  matter  of  controversy 
between  tbe  pe^ies  to  this  lltlgatloD.  But 
w«  are  precluded  from  doing  ao,  because  no 
Buch  question  was  raised  or  passed  upon  by 
the  court  below;  nor  could  we.  If  It  had  been, 
because  the  bill  of  exceptions  does  not  contain, 
or  purport  to  contain,  all  tbe  evidence  bearing 
upon  his  authority.  The  fact  that  the  note, 
\^  Its  terms,  is  payable  at  the  home  office  of 
the  company,  did  not  preclude  It  from  receiving 
payment  elsewhere  through  an  authorized 
agent;  but,  the  plaintiff  having  made  such 
payment  to  an  agent  not  In  possession  of  the 
note,  the  burden  of  proof  Is  upon  It  to  show  that 
he  had  authority,  either  express  or  implied, 
from  the  company  to  recdve  the  same  (Paris 
T.  Moe*  60  6a!  90);  and  a  mere  authority  to 
receive  applications  for  Insurance,  countersign 
and  deliver  policies,  and  receive  and  transmit 
premiums,  fs  insufficient  for  that  purpose  (Bon- 
tou  T.  Insurance  Co.,  25  Conn.  642;  Gritchett 
T.  Insurance  Co.,  63  Iowa.  401,  6  N.  W.  643). 
When  such  an  agent  delivers  the  policy,  re- 
ceives and  forwards  the  premium  note  to  the 
home  office,  bis  power  of  molding  or  diangtng 
the  terms  of  the  contract  or  receiving  payment 
ot  the  premium  ceases,  unleBS  authority  to  do 
■0  Is  expressly  delegated  or  sanction^  l^y 
known  or  permitted  usage.  May,  Ins.  i  138. 
If,  therefor^  PattenKm  bad  no  authority  from 
the  cnupaiir,  either  eziness  or  implied,  except 
'*to  solicit  and  receive  fqiplieatl<nis  for  buiar^ 
ance  on  soch  property  In  such  amounts  and  at 
such  rates  as  are  permitted  by  the  rules  and 
InstmcUons  furnished  by  said  eompaay,  and 
not  otherwise,  to  receive  and  trannnlt  the  pre- 
miums therefor,"  we  tUnk  It  dear  that  the  pay- 
ment of  the  premium  note  to  him  was  not  a 
payment  to  tbe  ecanpany,  unless  the  act  was 
aftOTwards  ratified  and  approved  It  Wheth- 
er be  had  any  further  authority,  or  Whether  his 
acts  were  ratified  and  approved  by  the  ccmi- 
pBity,  are  questions  to  be  hereafter  determined. 

The  defendant  gare  evidence  on  the  trial 
tending  to  show  that  about  a  month  beftoe  the 
premium  note  became  doe  It  notified  tbe  plain- 
tiff in  writing  of  the  date  when  the  same  would 
become  due,  and  that  no  agent  or  other  person 
bad  authority  to  collect  or  receive  payment 
thereof  unless  he  had  the  note  in  his  posaes- 
lion  at  the  time,  and  that  any  payment  made 
to  such  agent  or  perstm  would  not  be  ncog< 
nizcd  by  the  company.  But  the  court  charged 
the  Jury  that  plaintiff  was  not  bound  by  this 
notice;  unless  the  defendant  proved  to  their 
satlsfactton  that  Its  terms  had  been  accepted 
and  acquiesced  In  by  the  plalntlir.  Upon  what 
theory  this  instruction  can  be  sustained  or  was 
C^ven  we  are  at  a  loss  to  undavtand.  The  no- 
tice In  no  way  affected  the  terms  of  the  con- 
tract betwem  the  plaintiff  and  defendant. 
There  was  no  stipulation  thereto  that  plaintiff 
should  be  permitted  to  pay  the  note  to  some 
agent  of  tbe  oonvany  who  did  not  have  It  in 


his  possession,  but,  on  the  contrary.  It  was  ex- 
pressly agreed  that  it  should  tie  paid  at  the 
home  office.  This  being  so.  It  would  be  strange, 
indeed.  If  the  defendant  could  not  warn  the 
plaintlft  against  the  consequences  of  paying  It 
to  some  agent  who  did  not  have  It  In  his  posses- 
sion; or  that  It-  could  not,  by  notice  to  the 
maker,  revoke  any  authority,  real  or  at^urent, 
it  bad  previously  given  to  the  agent  to  receive 
such  payment  If  the  notice  in  question  was 
received  by  the  plaintiff  prior  to  the  payment 
to  Patterson,  It  Is  clear  that  the  payment  was 
not  binding  on  the  company,  whatever  author- 
ity Patterson  may  have  had  prior  to  that  tlm& 
It  Is  admitted  he  did  not  have  the  note  In  his 
possession,  and  therefore,  aocordhig  to  the 
terms  of  the  notice,  had  no  authority  to  re- 
ceive payment  thereon.  The  role  does  not  pre- 
vail that  once  on  agent  always  an  agent,  as 
seems  to  have  been  the  impression  of  the  trial 
court,  as  Indicated  by  the  Instruction  referred 
ta  Whether  Patterson  had  authority  to  re- 
ceive  payment  of  tbe  promissory  note  we  do 
not  undertake  to  dedde  at  this  time,  but  we 
have  no  hesitancy  in  saying  that.  If  he  ever  had 
such  anthwItT,  the  receipt  by  plaintiff  ot  the 
notice  referred  to  would  certainly  be,  in  effect, 
a^revoGBtion  tbeeeot.  The  Judgment  Is  le- 
versed,  and  a  new  trial  ordered. 


STATE  V.  SKINNER. 
(Supreme  Court  of  Oregon.   Oct.  19.  1896.) 
Labcb:9T  bt  Bailbb— Evidbncb  or  Tbcst  Rkl*- 

TION. 

In  a  prosecution  for  larceny  by  bailee,  there 
was  evidence  that  defendant,  the  afcent  of  a 
building  and  loan  association,  represeuted  to 

plalutin,  in  negotiatlonB  for  a  loan,  that  the  asso- 
ciation required  each  applicant  for  a  loan  to  ad- 
vance 1  per  cpnt  of  the  amount  of  tbe  loan,  $10 
of  which  was  to  be  used  in  examining  the  title  of 
the  land  offered  by  the  applicant  as  security,  the 
balaace  to  be  credited  on  the  loan  if  made.  De- 
fendant converted  to  his  own  use  the  money 
advanced  by  prosecutor,  and  the  loan  wafi  re- 
fused by  the  association.  HHtL  that  the  evi- 
dence was  sufficient  to  show  uiat  prosecutor 
only  parted  with  the  title  to  the  money  advanced 
in  case  a  loan  was  made,  and  therefore  warrant- 
ed a  conviction. 

Appeal  from  circuit  court,  Douglas  coun- 
ty; J.  0.  Fullerton,  Judge. 

F.  H.  Skinner  was  convicted  of  larceny, 
and  appeals.  Affirmed. 

W.  W.  Cardwell,  for  appellant  Qeo.  G. 
Bingham,  for  tbe  State. 

MOORB,  O.  J.  The  defendant  was  in- 
dicted, tried,  and  convicted  of  the  crime  of 
larceny  by  bailee,  and,  having  been  sen- 
tenced to  the  penitentiary  for  the  term  of 
two  years,  he  appeals,  assl^lng  as  error  the 
refusal  of  the  court  to  Instruct  the  Jury  to 
return  a  verdict  of  not  guilty.  The  defend- 
ant's counsel  contends  that  the  evidence  pro- 
duced at  the  trial  was  Insoffldent  to  estab- 
lish the  existence  of  any  trust  relation  be- 
tween the  defendant  and  tbe  person  alleged 
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to  have  been  defrauded  by  him,  and  having 
moved  the  court,  after  the  state  had  Intro- 
duced Its  evidence  and  rested,  to  direct  the 
acquittal  of  the  defendant,  he  could  not  be 
convicted  of  the  crime  of  larceny  by  bailee. 
"Within  the  meaning  of  the  criminal  law, 
a  bailment,"  sare  Mr.  Bishop,  in  bis  work 
on  Criminal  Law  (volume  2,  S  867),  "Is  where 
one  has  personal  property  intrusted  to  him, 
to  be  returned  or  delivered  to  another  in 
specie  when  the  object  of  the  trust  Is  ac- 
complished"; and  the  offense  consists  in  tlie 
unlawful  and  felonious  conversion  of  the 
property  or 'money  by  the  bailee  to  his  own 
use.  Hill's  Ann.  Laws  Or.  S  1771;  State  v. 
Lucas,  24  Or.  168,  33  Pac.  538.  In  Welsh 
V.  People.  17  111.  339,  Gaton,  J..  In  distin- 
guishing between  simple  larceny  and  lar- 
ceny by  bailee,  says:  "Where  *  •  •  the 
alleged  larceny  is  perpetrated  by  obtaining 
the  possession  of  the  goods  by  the  volun- 
tary act  of  the  owner,  under  the  Influence 
of  false  pretenses  and  fraud,  •  •  •  there 
li  no  real  difficulty  In  deducing  the  correct 
rule  by  which  to  determine  whether  the  act 
was  a  larceny,  and  felonious,  or  a  mere 
cheat  and  swindle.  The  rule  is  plainly  this: 
If  the  owner  of  the  goods  alleged  to  have 
been  stolen  parts  with  both  the  possession 
and  the  title  to  the  goods  to  the  alleged 
thief,  then  neither  the  taking  nor  the  con- 
version Is  felonious.  It  can  but  amount  to 
a  fraud.  It  Is  obtaining  goods  under  false 
pretenses.  If,  however,  the  owner  parts  with 
the  possession  voluntarily,  but  does  not  part 
with  the  title  expecting  and  Intending  that 
the  same  thing  shall  be  returned  to  him,  or 
that  It  shall  be  disposed  of  on  his  account, 
or  In  a  particular  way,  as  directed  or  agreed 
upon,  for  bis  benefit,  then  the  goods  may 
be  feloniously  converted  by  the  bailee,  so  as 
to  rdate  back  and  make  the  taking  uid  con- 
version a  larceny.  The  pointed  Inquiry  In 
inch  a  case  must  always  arise:  Did  the 
owner  part  with  the  title  to  the  thing,  and 
was  the  legal  title  vested  In  the  prisoner? 
If  80,  lie  was  not  guilty  of  larceny." 

Examining  the  evidence  In  the  light  of  the 
definition  and  rule  above  given.  It  tends  to 
■bow  that  the  defendant  was  the  agent  of 
the  Washington  National  Building,  Loan  A 
Investment  Association,  of  Seattle,  Wash., 
a  corporation  of  that  state,  organized  to  loan 
monv,  arising  from  the  sale  of  Its  capital 
stock,  to  its  BtocktaolderB,  taking  as  security 
therefor  mortgages  on  real  property  In  cities 
or  villages  only;  that,  as  such  agent,  he  was 
authorized  to  sell  the  stock  of  the  assoclar 
tion,  for  which  he  was  to  receive  a  commis- 
sion, bat  he  had  no  authority  to  accept  or 
receive  any  money  on  account  of  l<Htn8  made 
by  the  association;  that  on  August  19,  1S95, 
the  defendant  represented  to  one  B.  B.  Dixon 
that  the  association  of  which  he  was  agent 
was  prepared  to  loan  mon^  on  farm  prop- 
er^ at  6  per  cent^  Interest,  but,  as  a  condi- 
tion and  gnaran^  of  good  faith,  ea^h  ap- 
plicant for  a  loan  was  required  to  advance 
T  .4bP.no.  5 — 2A 


1  per  cent  of  the  amount  applied  for,  $10 
of  which  was  to  be  paid  for  procurlDg  an 
abstract  of  the  title  to  real  property  offered 
as  security,  the  remainder  to  be  credited  on 
the  evidence  of  the  indebtedness  If  the  loau 
was  made,  but,  if  the  application  for  the 
loan  was  rejected,  the  money  so  advanced 
was  to  be  returned  to  the  applicant.  .  Dixon, 
being  in  need  of  money,  thereupon  made  a 
written  application  to  the  said  association 
for  a  loan  of  $10,000  "on  building  loan  asso- 
ciation plan,"  offering  as  security  therefor  a 
first  mortgage  on  his  farm  of  1,650  acres  In 
Douglas  county,  and,  complying  with  the 
condition  imposed  by  the  defendant,  gave 
him  a 'check  on  the  Douglas  County  Bank, 
at  Boeebuig,  for  $100,  taking  the  follow- 
ing receipt  therefor:  "Rosebui^,  Douglas 
county,  Oregon,  Aug.  19,  1880.  Received 
from  R.  B.  Dixon  one  hundred  dollars  on 
accouQt  B.  &.  L.  Loan.  $100.  F.  H.  Skin- 
ner, Special  Traveling  Agent"  The  defend- 
ant got  the  check  cashed  at  the  bank,  and 
converted  the  money  to  his  own  use.  On  Au- 
gust 29th  of  that  year,  Joseph  U.  Bawley, 
the  general  agent  of  said  association  at  Pwt- 
land,  Or.,  received  by  mail,  from  the  defend- 
ant Dixon's  application  for  the  loan,  to- 
gether with  what  parported  to  be  the  tatter's 
application  for  the  purchase  at  100  shares  of 
the  capital  stock  of  the  said  association,  of 
the  value  of  $10,000.  There  Is  nothing  la  the 
application  for  the  loan  to  Indicate  that  Dix- 
on desired  to  subscribe  for  any  stock  of  the 
association,  except  a  recital  as  follows:  "My 
certificate  of  stock  In  ttie  anwclatlon  Is  num- 
bered  k  calling  for.  100  shares,  and  Is 

dated   ,  18—."   Dixon,  In  speaking  ot 

the  disposition  to  be  made  by  the  defendant 
of  the  money  so  advanced,  says:  "I  under- 
stood at  the  time,  If  the  loan  went  through, 
$10  was  to  go  for  the  abstract,  also  exam- 
ining the  abstract  In  Portland;  snd.  In  ease 
the  loan  did  not  go  through,  I  was  to  get  $90 
of  the  money  back."  And  on  cross-exam- 
ination he  further  says:  **I  advanced  $10(^ 
as  I  understood,  to  go  to  the  company.  It 
was  to  be  forwarded  on  down  there;  and  if 
the  loan  was  made,  why,  all  right^  I  was 
to  ^t  It  back,  and.  If  It  was  not  made,  I 
was  to  get  It  back."  The  witness,  referring 
to  the  r^resentatlons  made  by  the  defend- 
ant -  In  relation  to  the  disposition  of  the 
money,  also  says:  "He  claimed  that  It  had 
to  be  forwarded  on  down  to  the  company  to 
secure  tiie  loan."  From  this  testimony  the 
Jury  might  have  found  that  Dixon  never  In- 
tended to  part  with  the  title  to  the  money  bo 
advanced,  unless  bis  application  was  ap- 
proved and  the  loan  made,  and  that  the  de- 
fendant obtained  It  under  an  agreement  that 
he  would  forward  It  to  the  general  manager 
of  the  association  at  Portland,  and,  If  the 
loau  was  not  made.  It  would  :>c  returned 
to  Dixon.  This  would  be  equivalent  to  a 
finding  that  a  trust  was  thereby  wtabllsbed, 
and  that  the  defenduit  was  tiie  bailee  of  the 
money,  which,  upon  a  demand  therefor,  he 
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neglected  to  return,  thereti7  eonrertlag  ft  to  t 
his  own  use.  It  ts  troe,  the  board  of  dl~  I 
rectors  of  the  association  neTer  rejected  the 
application  for  a  loan;  but  the  testlmoBy  of  < 
Hawlej,  Its  general  manager,  tends  to  show  1 
that,  under  Its  by-Iawa,  no  loans  eonld  be  i 
made  on  farm  property;  and,  this  beinc  so,  | 
the  refusal  to  entertain  the  application  was 
equivalent  to  a  rejection.  ' 

The  defendant's  counsel,  In  his  brief  and 
ar^ment,  seeks  to  show  that  the  money  was 
paid  by  Dixon  to  the  defendant  Doder  an 
a^rreement  to  purchase  stock  In  the  associa- 
tion. If  this  be  tme,  Dixon  parted  with  the 
title  to  the  money,  and  no  tmst  attached 
to  It  In  the  hands  of  the  defendant,  bat  Dlzon 
testifies  that  he  never  signed  the  application 
to  purchase  stock,  and  that  the  aignahire 
thereto  Is  a  forgery.  This  testimony  mate- 
rially affected  the  question  of  the  guilt  or 
Innocence  of  the  accused,  and  renders  it  nec- 
essary for  the  jnry  to  pass  upon  It,  and. 
having  found  the  defendant  gnllty.  they  must 
have  found  that  Dixon  never  signed  the 
agreement  to  purchase  stock.  There  was,  In 
our  Judgment,  suffldent  evidence  produced 
at  the  trial  from  which  the  Jury  might  have 
found  that  a  tmst  existed  betwe«i  Dixon 
and  the  defendant,  which  the  latter  betrayed, 
and  hence  there  was  no  error  In  the  court's 
refusal  to  ^ve  the  tnstmction  requested. 
The  judgment  nrast  therefore  be  afllrmed, 
and  It  Is  80  ordered. 


WIELAND  V.  POTTBR. 
(Oonrt  of  Appeals  of  Cotorado.   April  Term, 
1805.) 

AWBAIr-AaSTRAOT— BlU.  OT  EXOaPTtOltS— 

Rrtiiw. 

1.  To  entitle  a  plaintiff  in  error  to  m  contidrra- 
tioQ  of  his  case,  he  must  comply  with  the  rules 
et  the  court  regarding  the  preparation  of  ab- 
stracts. 

2.  A  bill  of  exceptions  mnst  he  anthenticnted 
by  the  trial  judge,  and,  where  the  only  certifi-  , 
cate  to  what  purports  to  be  such  bill  ia  sifcnetl  by 
a  poraon  styling  himself  "official  stenographer,' 
H  cannot  be  considered. 

3.  QuestioDB  of  feet,  to  be  determinsd  from 
the  evidence  in  a  cane,  cannot  be  reviewed  with- 
out a  bill  of  exceptions. 

Error  to  district  court,  Otero  county. 

Action  between  one  Wlelaud  and  one  Pot- 
ter. From  the  Judgment  Wteland  brings  er-  i 
riff.  Dismissed. 

J.  Hoffmlre  and  T.  K.  Hoffmire,  for  plain- 
tiff In  enoir. 

PBR  CURIAM.  We  must  again  can  the 
attention  of  the  bar  to  tbe  necessity  of  at^  i 
•tractlng  caste  In  accordance  with  the  rules  I 
of  court  In  this  oise  the  abstract  Is  not  a 
decently  full  Index.  Vrom  tt  it  is  Impossible 
to  get  an  understanding  as  to  the  character 
and  nature  ot  the  case.  To  Inform  the  court 
at  what  folios  of  the  record  something  can  be 
found,  although  It  may  be  of  some  assist* 
ance,  does  not  comply  with  the  roles.  In  tills 


ease  there  is  another,  and  more  seriotta,  dif- 
flcnJty.  There  Is  no  bill  of  exceptions.  The 
only  certldcate  of  what  purports  to  be  a  bill 
of  exceptfona  Is  that  of  some  person  who 
styles  himertf  ^'official  st«i<vrapher."  It  Is 
needless  to  say  that  such  a  certificate  Is 
worthless,  and  cannot  be  substituted  for  that 
of  the  Juctee.  Tbe  only  question  hrvolved  was 
as  to  the  ownership  of  personal  property,  and 
that  was  entirely  dependent  upon  the  evi- 
dence. Without  a  bill  of  exceptions,  there  Is 
no  basis  for  a  review  of  this  Judgment.  The 
writ  of  error  wIU  be  dlsmlsBed.  Dismissed. 


BTATD  ex  rel.  WOODT  v.  RQTWITT, 
Secretary  of  State. 
(Supreme  Oonrt  of  Montana.    Oct  12»  1896L] 

Eleutions— Nomination  or  Cavdidates  for  Or- 
ricB— Desiosation  or  Nomisbb  bt  Pbti- 
Tio!f — Rights  op  Political  Pahties. 

LA  party  conveotitm  ot  a  single  connty, 
which  is  one  of  two  or  mere  coauties  comps*- 
ing  a  judidal  diatrlcL  has  no  authority  to  place 
in  nominBtion  a  candidate  for  the  office  of  dis- 
trict judge,  that  being  a  state  office,  a  legal  oom- 
LoatioD  to  which  can  only  be  made  by  a  conven- 
tion representing  all  the  voters  of  the  party  bi 
the  several  counties  in  the  district. 

2.  The  statute  (Pol.  Code,  19  1810-1312)  hsv- 
ing  recognized  the  right  of  political  parties, 
through  coDveotions  or  primary  meetings,  w 
nominate  candidates  for  office,  they  have  au 
equal  right  to  refrain  from  making  nominiitions, 
and  no  person  not  so  nominated  has  the  right  ts 
hsve  his  name  placed  on  tlK  official  ballot  as  tlie 
candidate  of  a  part^,  and  a  candidate  placed  in 
nomiiiatinn  by  petition,  aa  authorized  by  section 
1313,  Is  the  noiutupe  sf  the  petitioners  only,  and 
cuuuot  1m  designated  on  tbe  ballot  aa  tbe  candi- 
date of  a  reguhiriy  organized  party. 

Petition,  on  rtlation  of  Frank  H.  Woody, 
for  a  writ  of  injunction  against  Louis  Botwltk 
as  secretary  of  state.  Writ  granted. 

Tbe  petitioner  applies  tm  a  writ  of  Injunc- 
tion commanding  the  defendant  seerebur  <tf 
state  to  refrain  from  certifying  to  tbe  coua- 
ty  dBikB  of  Missoula  or  Ravalli  counties  tbe 
name  of  George  W.  Reeves,  Esq.,  as  the  can- 
didate of  the  '^Silver  Republican  Party"  ot 
of  the  "RepubUcan  Party  of  the  State  of  Mon- 
tana" for  tbe  ofllce  of  Judge  of  the  FonrA 
Judicial  district,  state  of  Montana.  It  ap- 
pears by  the  petition  that  on  September  a; 
1890,  tbe  petitions  was  dul>  nominated  by  a 
convention  of  delegates  who  were  realdent  In 
Missoula  and  fUvalH  counties  as  tbe  Demo- 
cratic candidate  for  ttie  offlce  of  judge  €t  the 
Fourth  Jiidlclnl  district,  comprising  the  conn- 
ties  of  Missoula  and  Ra^li;  Oat  a  conven- 
tion of  the  Republican  party,  consisting  of 
delpgates  from  the  counties  of  Missoula  and 
Ravalli,  on  the  9th  day  of  September,  181)6, 
duly  nominated  one  B.  B  Hershey  as  the  Re- 
publican candidate  for  Judge  of  the  district 
conrt.  It  was  conceded  howevCT,  during  the 
argiunent,  thai  no  certlficdte  of  Henh^'s  nom- 
ination was  ever  filed  with  the  secretary  of 
state,  as  Is  requln>d  by  law,  and  that,  even 
it  it  were  so  filed,  he  is  not  a  candidate,  hav- 
ing notified  tbe  secretary  of  state  of  hta  de<y 
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llnatlon  of  any  imnbitilra  m  district  Ju^b. 
The  petltloDer  next  avm  tbat  tte  Sliver  Ke- 
publican  party  haa  been  a  njnilar  poUdeal  or- 
ganlsaUon  aluoe  September  »,  and  baa 
Dominated  offleen,  and  pnoUabed  the  prlh- 
clplea  it  iwoclabns  and  adTocatea;  that  on 
Septemb^  22.  18B6,  tbe  SepiUillcan  tarty 
beld  a  eountT'  ooDTenthw  In  Mlaaoule  count7 
to  Dombiate  empty  offlcem,  tbe  ddegatea  to 
aald  conTentlMi  belqg  frain  UlHoida  county 
acloalvely.  bat  tbat  the  aald  county  conr«m- 
tion  pretended  to  oomlnate  Oeorge  W.  Reerea 
aa  tbe  B«SHibllcan  candidate  tot  lUatrlct  Judge 
of  tbe  Fourth  Judicial  district,  and  on  October 
3.  1880,  filed  with  the  defendant  a  eertlflcat^ 
ataUng,  In  subatance.  tbat  at  a  oonventkm  «f 
the  RepubUoan  party,  held  on  tbe  aaid  Uat- 
mentioned  date,  of  Miiwoula  county,  tbe  aaid 
George  W.  Reerea  vaa  by  tbe  aald  conrentoln 
nominated  Cor  Judge  of  aald  Fourtb  Jndlciai 
dlatrlct  Jt  then  appeara  tbat  tmmedlatdj  up- 
on tbe  eoneluaion  of  tbe  proceedings  of  the 
BepubUoan  coontT  ecmveotlon,  a  portion  of 
tbe  ddegatea  to  ttie  aame  aaaonUed  ae  a 
SUm-  BepuUlcan  convention,  and  among  otlK 
flr  proceedlnga  of  aald  conTentlon  ao  aseembled 
tbedelegatea  aoninated  the  aaid  Beeves  for  tbe 
t^ce  of  dlatrlct  Judge;  and  fa  October  8,  ISUO, 
filed  a  certUlGate  with  tbe  defendant,  reciting, 
In  anbatance,  tbat  the  aald  Reev«i  had  been 
nominated  by  atuh  conrentlon  aa  tbe  candidate 
of  the  BUver  B^nblkan  party.  It  is  areixed 
tbat  the  nominations  Jnat  referred  to  are  void, 
becaoae  tbey  were  not  made  by  any  conrentloa 
In  wlilcfa  the  oounty  of  BavaUl  was  repreaent- 
cd,  or  was  Invited  to  be  represented,  or  bad 
an  oroortnntty  to  be  represented.  Tbe  petl- 
tfcner  tben  sets  fbrtfa  tbat  on  October  8, 1890; 
tbere  wece  filed  witt  tbe  secretaiy  of  state 
fonr  Usta  of  names  wtaerelv  cortaln  qualified 
dectors  of  Mlasonla  connty  nominated  George 
W.  Beeves  aa  candidate  of  tbe  Silver  Bepub- 
Bcan  party  tor  district  Judge  of  tbe  Fourtb 
Jndldal  4liatrlct.  The  petitioner  allegea  tbat 
tbeae  petltioas  are  defective  by  reason  of  elect* 
ore  In  certain  Instancea  omitting  to  sign  their 
placea  of  residence  and  occupations  as  required 
by  law.  It  Is  aexX  averred  tbat  on  October  3, 
18B8.  certain  other  petitions  were  fll^  with 
tbe  Mcretary  of  state,  wherein  certain  elect- 
Ms  attenq^  to  nraiinate  the  said  George  W. 
Beeves  as  tbe  candidate  of  tbe  "Bepubllcan 
Party  of  tbe  Stale  of  Mmtana."  But  tl»  pe- 
titioner alleges  tbat  tbeae  petltlMw  are  defect- 
ive by  the  omia^ne  In  certain  cases  to  add 
to  tbe  names  of  the  electom  tlielr  i^ces  of 
residence,  etc  It  is  also  averred  tbat  tbere 
are  not  enou^  names  up<Hi  tbe  petitions  re* 
ferred  to  to  nominate  the  said  George  W. 
Reeves  according  to  law. 

Tbe  aecretary  of  amte.  1^  answer,  denies 
tbat  Hersbey  was  ever  duly  nominated,  and  al- 
lies that  at  a  regular  Republican  atate  con- 
vention, composed  of  electors  from  all  the 
counties  In  tbe  state,  the  delegates  attending 
such  convention  from  Bavalli  and  Missoula 
counties  without  right  or  authority  assembled 
and  pretended  to  nomloate  Uershey,  but  never 


filed  any  oertlficate  of  nomlnatlan,  and  tbat 
aald  H«shey  was  regulnely  nonilMlad  by  tte 
Etepubllcan  county  ODnventlon  of  Mteaoiila 
county  as  connty  attor<«f7  for  nld  county. 
The  defendant  denies  "on  InCBcmation  aad 
belief  tbat  ^  8U*w  Beimbllcaa  party  ban 
been  at  all  tlmee  atarae  Ibe  Mb  day  Sep- 
tember. 1806,  a  regulady  oriBBnlaBd  «nd  e& 
iBting  political  par^  In  tbe  said  Fonrtta  Ju- 
dicial diatrict  of  the  atale  of  Montana";  allegsa 
tbat  the  Miaaoola  Bepidillcan  eeunty  conven- 
tion nominated  aald  Reeves  as  a  candidate  for 
Judge,  and  filed  with  the  defendant,  on  October 
S;  ISM;  a  certificate  In  due  form;  admits  that 
after  the  Bqpubllcan  county  conveantion  bad 
adjumed  alne  die  a  part  of  tbe  delegates  at- 
ImdlDff  Bucfa  QOQvenUon  assembled  ns  a  Silver 
BepuUlcan  convention,  aad  allies  that,  after 
asaemfaUttg  and  duly  ocgsBizlng  ao  a  eonv»- 
tk)n  representing  tbe  Silver  BepafcHean  party, 
th^  nominated  aaid  Beeves  as  a  candidate  fbr 
Judge,  and  in  due  form  filed  a  oertlflcate  of 
nomlnatJon  with  tbe  defendant.  Tbe  flefenfr 
ant  aUegea  on  Inftirraatlon  and  Mlef  that 
neither  the  Repnbllcan  party  asr  tbe  Silver 
Republican  party  In  Ravalli  coonty  have  ever 
beM  a  convention  fbr  tbe  pnrpoae  nomlnaiU 
log  a  candidate  tor  the  offlee  -ot  Jodge  of  Qm 
Fourth  Judldat  district,  bat  have  aeqnieaead 
In  tbe  nomUiBtlon  of  the  said  Beeves  for  salA 
office.  The  answer  admits  tbe  fill  ag  of  the  pe- 
tlttona  r^erred  to  by  the  allegathms  <tf  plain- 
tiff's petition,  but  denies  the  deftetB  alleged  to 
the  petitions.  It  is  unaecesnry  to  mentloB 
the  particular  defecta  to  tbe  denlala.more  ^ 
dflcally,  aa  they  are  not  mateMal  to  tibe  ded- 
aton  vt  the  caae.  To  this  answer  tbe  petiU 
timer  filed  a  demurrer. 

T.  J.  Walsh,  for  relator.  Thomas  Marshall, 
J{.  J.  Haskell,  and  M.  S.  Gunm,  for  respond- 
ent. 

HUNT.  J.  (after  stattog  the  facte).  The 
attempted  nomination  of  Mr.  Hersbey  aa  Ite- 
publlcan  candidate  for  dlstrlot  Judge  ttaa 
delegates  to  the  state  conventlea  on  Septem- 
ber 9.  ISOG.  from  BavalU  and  JkUaseula  coun- 
ties, Is  not  ImporUnt,  because,  whether  th» 
method  pursued  waa  legal  or  not  is  Imma- 
terial, Inaamucb  wi  Mr.  Henhey  eKpressly  d&> 
cllned  to  be  a  candidate  by  a  written  declina- 
tion, on  file  with  the  aecreteiy  of  atate;  so 
that,  if  tbe  Judicial  district  was  properly  rep- 
resented by  tbe  assembling  of  the  delegates 
to  tbe  Republican  atote  convention  from  the 
several  counties  of  the  district  to  a  district 
convention,  and  If  such  district  convention 
properly  exercised  its  powers  by  selecting  a 
candidate,  still  their  work  as  a  district  con- 
vention bas  become  iueffective,  both  by  the 
declination  of  Mr.  Hersbey  and  i>y  the  laimre 
of  any  subsequent  concerted  action  by  such 
district  convention,  or  by  any  committee  del- 
eeuted  by  such  convention  to  subfltltute  an- 
other candidate  In  place  of  Heraliey.  The 
(act  is,  therefore,  that  there  Is  no  Republi- 
can candidate  for  district  Judge  who  was 
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comioated  by  any  coDrentlon  of  delegates 
chosen  from  Ravalli  and  Missoula  counties. 
So  far  the  case  Is  iterfectly  simple.  But  In 
the  current  of  political  convratlons  on  Sep- 
tember 22, 1896,  the  KepuUIcan  party  In  and 
for  Missoula  county  held  a  county  conven- 
tion to  nominate  candidates  for  county  offi- 
ces In  MlssonlA  county.  This  convention,  It 
appears  by  the  pleadings,  was  essentially  a 
county  convention  for  the  county  of  Missoula. 
It  is  admitted  that  Its  delegates  were  ezclu- 
■ively  from  Missoula  county,  and  Its  func- 
tions were  evidently  inten'ded  to  be  limited  to 
the  single  purpose  of  making  nominations 
usually  and  appropriately  to  be  made  by  a 
county  convention.  No  invitation  was  ever 
extended  to  the  BeimbUcaiu  of  RavaDl  coun- 
ty to  send  delegates  to  the  convention,  no 
cpportuoity  vraa  given  to  BavalU  county  to 
{inrtlclpate  In  the  convention,  and  there  vras 
In  fact  no  representation  at  all  of  Ravalli 
coupty.  This  eonnty  ctmventiim,  however, 
went  beyond  its  evident  primary  purposely 
and  nominated  a  candidate  for  a  state  officet 
—Judge  of  the  district  court  for  the  Foortb 
judicial  district,— an  official  in  whose  elec- 
tion  Bavalli  aa  well  as  Missoula  county  is 
deeply  Interested,  and  for  whose  election 
each  is  anthoriied  to  vote  under  the  ooiutl- 
tntlon  and  laws  of  the  state.  We  are  Irre- 
i^Btlbly  led  to  the  conclusion  that  the  elector 
who  may  TOte  for  the  election  of  a  Judge  of  a 
Judicial  district  should  have  every  fair  and 
ofrual  opportunity  to  participate  Jointly  in 
the  convention  nomination  of  a  candidate 
for  that  office,  and  should  Jointly  participate, 
or  decline  to  do  -JO.  The  letter  of  our  con- 
stitution is,  "The  state  shall  be  divided  Into 
Judicial  districts  In  each  of  which  there  shall 
be  elected  by  the  electors  thereof  one  Judge 
of  the  district  court,"  etc.  Thus  is  the  right 
preserved  to  the  electors  to  choose  their  own 
Judicial  officers,  and  It  Is  strictly  in  accord 
with  the  spirit  of  popular  elections  to  our 
land  that,  where  the  official  Is  to  be  elected 
by  the  Joint  vote  of  several  counties,  the 
nomination  of  a  candidate  to  represent  any 
political  organization  should  be  by  represent 
atlves  of  such  party  from  all  such  several 
counties  acting  Jointly.  The  statutes  (sec- 
tions 1310-1312,  Pol.  Code)  recognize  systems 
of  conventions  and  primary  meetings  held  to 
nominate  candidates  for  public  office.  Such 
conventions  are,  however,  In  our  Judgment, 
meant  to  be  organized  assemblagesof  electors 
or  delegates  fairly  representing  the  entire 
body  of  electors  of  the  political  par^  which 
may  lawfully  vote  for  the  candidates  of  an^ 
sticb  convention.  In  a  similar  case  (State  v. 
Weir  [Wash.]  31  Pac.  417)  tlie  supreme  court 
of  Washington  said:  "*  *  *  The  plain 
li'tont  of  said  section,  when  eumlned  In  the 
light  of  aU  the  other  sections  upon  the  sub- 
ject, makes  it  perfectly  tlear  that  the  prima- 
ry meeting  or  convention  must  be  by  or  on 
behalf  of  the  entire  body  of  voters  of  the  re- 
spective party  who  are  to  be  allowed  to  vote 
at  the  election  of  the  officers  therein  nomi- 


nated." We  therefore  think  the  Missoula 
county  Republican  convention  dtd  not  repve- 
sent  the  Republican  party  of  the  Tourtb  ju- 
dicial district,  and  its- action  In  nominating  a 
candidate  for  Judge  was,  under  the  {headings 
of  this  case,  a  nuUl^. 

These  observations  are  eqnaUy  pertinoit  to 
the  certlfluates  purporting  to  be  the  nomlnatlco) 
papers  of  Oeorge  W.  Beeves  by  the  c<mvention 
of  the  Silver  Bq^ltcan  party  of  Mtesoula 
oonnty.  The  Silver  Republican  party.^it  be- 
ing conceded  by  the  pleodb^  on  both  rides  that 
such  an  organization  existed  in  Missoula  coun- 
ty on  September  22,  1896,— hi  Its  convention, 
Ignored  the  rights  of  Ravalli  comity,  as  did  the 
Bqmblican  craventlon.  Their  actum,  tha«- 
ftne,  is  to  be  Judged  In  the  same  manner,  and 
our  condusion  must  be  that  no  benefit  can  ac- 
crue to  Mr.  Beeves  as  a  amvaitlon  wHUlnee  of 
that  organization  for  the  office  trf  district  Judge. 
No  B^Uican  or  Silver  B^Mlcan  conventlmi 
having  lawfully  nominated  a  candidate  for  dis- 
trict Judge,  we  win  now  briefly  consider  the 
certlflcates  of  nominatkm  filed  by  the  electors 
of  Missoula  and  BavaUl  counties,  and  determine 
what,  if  taxy,  standing  they  give  to  Mr.  Reeves. 
These  petitions  may  be  regarded,  for  the  pur- 
poses of  this  dedalon,  as  sidiscribed  I?  the  re- 
quired number  of  electors,  and  as  otherwise 
regular  nnda  section  1313  of  thePolitlGal  Code, 
except  aa  hereinafter  discussed.  This  section 
provides  In  part  that  "candidates  for  public  of- 
fice may  be  nondnated  otherwise  than  by  con- 
vention or  iprimaiy  meeting  In  the  manner  fol' 
lowtaig:  A  certificate  of  nomination,  containing 
the  name  of  a  candidate  fbr  the  office  to  be 
filled,  with  such  Information  as  Is  required  to 
be  given  In  certificates  provided  fbr  in  section 
1311  at  this  chapter,  must  be  signed  by  electors 
residing  within  the  state  and  district  or  politi- 
cal division  In  and  for  which  the  officer  or  offi- 
cers are  to  be  elected.  In  the  foUowtog  requir- 
ed numbers."  Now,  still  assuming  that  these 
certificates  were  regular  In  fttrm,  aa  above  not- 
ed, we  find  fbBX  they  are  at^pts  to  nominate 
Oeorge  W.  Reeves,  Esq.,  as  the  candidate  of 
regulaily  organized  parties,  namely,  the  8I1- 
ver  Republican  party  and  tbe  Republican  party 
of  Missoula  and  Ravalli  counties.  Tbe  Qoes- 
tion,  therefore,  resolves  Itsdf  into  this:  No  ef- 
fective nomination  for  district  Judge  having 
been  made  1:^  any  convention  or  primary  meet- 
ing held  fbr  tbe  purpose  of  making  a  lUstrict 
miminatlon  (although  a  convaitlon,  purporting 
to  be  a  district  convention,  vraa  held,  and  took 
hiitlatoiy  steps  towards  nominating  another 
candidate),  under  such  drcumstauoes  can  a  per- 
son get  bis  name  on  the  tldcet  of  a  regular  par- 
ty as  a  regular  party  nomtawe  solely  by  petition 
of  voters  wbo  nominate  him  as  the  candidate 
of  such  regulariy  oisanlzed  party?  We  do  not 
think  he  can.  The  petitions  In  this  case  con- 
stitute an  attempt  on  tbe  part  of  the  electors 
who  signed  them  to  make  George  W.  Reeves, 
Esq.,  the  candidate  of  an  organteed  party  hr 
petltton.  What  the  reasons  were  which  moved 
tbe  electors  to  secure  these  petitions  Is  not  ma- 
teriaL   Perhaps  tbe  Invalidity  of  the  nomlna- 
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Uon  of  a  candidate  for  Judge  by  the  Ulssoula 
coutttT'  eonventlons  became  apparent,  and  to 
orercome  this  difficulty  it  was  ttaouxbt  proper 
to  make  party  nomlnatlona  by  petition  of  elect- 
on  iCBldins  witlila  the  entire  election  district 
But,  whatever  the  object  of  the  doable  Bystems 
employed  may  have  been,  It  Is  plain  that  Mr. 
Reeves  was  simply  Intended  to  Ik  nominated 
as  the  candidate  of  the  Republican  and  Silver 
RepubUcan  parties.  His  counsel  throughout  ar- 
gument have  contended  and  expressly  reiterat- 
ed time  and  again  that  be  Is  not  an  electors* 
candidate,  but  is  the  regular  candidate  of  those 
two  political  organizations;  thus  candidly  con- 
ceding that,  unless  the  nomination  Is  good  as  the 
candidate  of  the  parties  above  named.  It  is  al- 
together void.  We  think  this  position  of  coun- 
sel, under  the  tacts  of  this  case,  Is  but  honest 
and  correct,  and  we  agree  that,  unless  Mr. 
Reeves  la  a  regularly  nominated  party  candi- 
date, his  name  should  not  go  onto  the  ballot  at 
alL  The  certificates  and  petitions,  by  their 
phraseology,  asked  that  O.  W.  Reeves,  Esq., 
be  made  a  party  candidate,  and  the  electors 
who  signed  those  petitions  must  have  acted  un- 
der the  belief  that  he  might  become  a  candi- 
date ot  the  political  parties  named  in  the  peti- 
tions. We  may,  therefore,  invoke  the  doctrine 
cC  the  Stacbpole  Case.  16  Mont.  40.  40  Pac.  SO, 
In  this  Inquiry,  by  UmltiDg  ourselves  to  the 
conslderatloa  of  the  case  brought  before  the 
court  in  ttie  manner  and  tmder  tbe  clrcnm- 
stances  and  In  connection  vrltb  tbe  facts  as 
they  appear  by  the  record  and  by  the  oft-re- 
peated legal  attitude  conforming  to  those  facts 
Oat  the  counsel  frankly  assumed  before  the 
court  We  are  therefore  spared  entering  Into 
any  discussion  of  the  question  whether  Judge 
Reeves*  certificates  and  petitions,  purporting  to 
nominate  blm  as  the  R^ubllcan  party  candi- 
date and  the  candidate  of  theSUver  Republican 
party,  are  good  as  independent  nominations  of 
an  independent  or  electors'  candidate.  We  will 
not  now  decide  that  under  section  1318,  Pol. 
Code,  a  certificate  of  nomination  by  electors,  to 
be  valid,  must  contain  tbe  designation  of  a  par- 
ty or  principle.  We  are  disposed  to  regard  that 
section  of  the  Code  as  contemplating  simply 
the  candidacy  of  one  not  a  nominee  of  a  {larty, 
—an  Independent  or  electors*  candidate.  When 
the  statutes  are  read  with  relation  to  tbe  dif- 
ferent conditions  contemplated,  we  are  not 
prepared  to  aay  that  tbe  information  referred 
to  In  eectl<m  1313  necessarily  extends  to  more 
than  the  name,  residence,  business  address, 
and  the  office  for-  which  the  candidate  la  nom- 
inated. The  Question  Is  one  proper  to  be  re- 
served nntH  directly  before  na.  But,  Tetom- 
iog  to  the  direct  pohit  to  be  passed  upon,  we 
are  tfUlged  to  hold  that  Judge  Reeves,  by  the 
petitions,  cannot  have  his  name  placed  on  the 
tidcet  of  a  regular  party  In  existence. 

The  law  contemplates  nominations  by  con- 
ventions, by  primary  meetings  held  to  make 
nominations,  or  by  petition  by  a  certain 
number  of  electors  resident  within  the  dis- 
trict w  political  division  in  wblcfa  the  offi- 
cer la  to  be  dected.  OonTontlons  or  primary 


meeting  nominations,  under  the  law,  are 
made  by  organized  assemblages  of  electors 
or  delegates  representing  a  political  party  or 
principle,  and  only  candidates  so  nominated 
are  the  nominees  of  political  parties,  and 
only  such  are  entitled  to  be  placed  as  regu- 
lar party  nominees  upon  the  official  ballots. 
A  candidate  certified  as  nominated  by  elect- 
ors is  not  nominated  by  a  political  party. 
He  Is  simply  a  candidate  of  those  individual 
electors  who  have  Joined  in  nominating  him, 
and  he  is  only  entitled  to  be  placed  upon  the 
ballot  as  such  a  candidate.  There  is  no  posi- 
tive obligation  upon  a  political  convention  to 
make  a  nomination  for  a  political  office. 
Considerations  of  expediency  may,  and  some- 
times do,  make  it  wise  In  tbe  Judgment  of  a 
convention  not  to  place  any  nominee  of  the 
party  upon  their  ticket,  and  this  right  of 
a  political  convention  should  be  guarded. 
If  It  were  otherwise,  peculiar  conditions  of 
political  affairs  might  arise.  For  instance* 
a  state  convention  of  a  party  might  see  fit 
to  make  no  nomination  for  a  member  of  cod- 
gress.  Their  action  In  thus  refusing  to  nom- 
inate would  be  tbat  of  an  organised  assem- 
blage of  delegates  representing  a  political 
party  and  Its  principles.  But,  If  any  num- 
ber of  electors  may  by  petition  certify  to  the 
secretary  of  state  a  candidate  for  congress, 
and  make  him  the  candidate  of  that  political 
organization  which  in  convention  had  de- 
clined to  nominate  a  candidate, the  law  would 
countenance  the  frittering  away  of  all  rights 
commonly  accorded  to  political  conventions 
as  representing  political  parties,  and  any 
name  might  be  placed  upon  a  ticket  Again, 
the  secretary  of  state,  by  section  1317,  la 
obliged  to  certify  to  the  county  clerk  tbe 
name  and  description  of  each  person  nomi- 
nated, as  specified  in  the  certificates  of  nomi- 
nation filed  In  his  office.  It  Is  by  means  of 
this  certification  of  tbe  secretary  of  state 
that  the  county  clerk  Is  Informed  how  to 
prepare  tbe  official  ballot  for  electors.  The 
certificate  to  tbe  secretary  of  state  emanat- 
ing from  a  convention  or  primary  meeting 
must  be  signed  by  the  officials  of  the  con- 
vention. The  certificate  of  nomination  by 
electors  must  be  signed  by  the  electors  only. 
The  certificate  emanating  from  the  officers 
of  a  convention  clearly  must  designate  tbe 
principle  or  party  represented  by  the  conven- 
tion. By  means  of  this  designation  In  the 
convention  certificate  the  secretary  of  state 
specifies  the  description  of  the  person  norat- 
nated,  including  his  party  designation.  But 
the  law,  except,  perhaps.  In  cases  presenting 
unusual  conditions,  does  not  authorize  elect- 
ors who  may  make  a  nomination  by  peti- 
tion to  make  their  nominees  the  nominees  of 
an  organized  political  party  whose  name 
they  may  select  provided  such  party  la  an* 
tborized  to  make  a  nomination  by  conven- 
tion or  primary  meeting  held  for  the  purpose 
of  making  nominations.  Tbe  secretary  of 
state,  therefore,  cannot  certify  a  candidate 
so  nominated  by  electors  as  the  candidate  of 
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w  polltfcai  party,  for  clearly  he  i*  not  sacb 
a-  ciiDilidate,  and  bas  no  place  in  a  sroup  of 
coDdidates  certified  as  nominated  by  a  regu 
Ifar  political  parfy  convention  or  orKantsa 
tlon,  QBder  tbe  name  of  the  party  makiaj; 
such  nominations.  We  find  autliortty  (or 
these  TlewH  In  the  cases  of  Atkeaon  t.  Lay 
(Mo.  Sup.)  'J2  H.  W.  481;  Philips  v.  Curtis 
(Idaho)  38  Pac.  405.  We  conclude,  under  tho 
fiaets  of  this  case,  that  the  Uepubllcan  con- 
ventions of  the  district  have  not  nominated 
Jud^  Beeves  as  tbeir  candidate,  and,  It  be- 
ins'  our  opinion  that  the  attempts  to  make 
him  tbe  ca&didate  of  such  parties  by  peti- 
tion are  invalid,  and  as  the  court  is  not  re- 
quested to  re^i^rd  him  as  an  independcoi  or 
edcctora'  candld&te,  it  necessarily  follows 
that  the  writ  of  injunction  prayed  for  wlU 
be  made  permanent;  and  It  la  so  ordered. 

PEMBOBTOM,  a  J.,  and  DB  WITT,  J., 
ooneur. 


WRIGHT  T.  SOUTHKEN  PAO.  CO. 
(Supreme  Coitrt  of  Utah.    Sept.  23,  1886.) 

FBBSONAI.  iirjURT — NO!TBUIT — CoXTKlBDTOKT  I^EO- 
LiSBNOB~KTiDB!rca — Vbllow  ISBRV- 
ANT — BxcBMivn  Damaors. 
1.  Tbe  plaiDtlfF  reGetvi>d  the  injury  complBin- 
«d'  of  while  Id  the  employ  of  defendant,  and 
while  acting  in  the  capacity  of  awitchman  in 
defendant's  yanls.  The  cnKlne  Dsed  In  muving 
the  curs  vrw  operated  without  a  fireman,  tbe 
emdneer  performinfr  the  dutiffl  of  fireman  him- 
■elf.  ThiB  tact  was  linowb  to  the  plHlntiS,  who 
continued  to  work  without  malting  any  com- 
plnint  to  defendant  or  to  any  of  its  agents.  Tbe 
engine  waa  defi>rtire,  and  required  more  atten- 
tion because  thereof:  Defendant  bad  rules 
which  required  switchmen  to  give  si};nais  to 
the  engineer,  and  to  see  that  the  signals  were  ob- 
■erred  and  obeyed  before  going  between  tbe 
ears,  and  to  Aliatnin  from  going  between  them 
while  in  motion,  for  the  pmpuse  of  coupling  or 
-Dnc-onpUng  them.  Bui-  these  nilea  were  con- 
stantly violated,  not  only  by  the  phiintifE,  but 
also  by  the  yitrdmnnter,  as  well  as  tbe  other 
•witchmen.  On  the  occAsion  of  the  acddent, 
the  plaint!^  gave  the  engineer  the  signal  to  stop, 
which  was  olteyed,  anil  then  went  between  the 
ears  to  pull  the  pin;  but,  heln^  unable  to  do  no, 
he  stepped  out.  and  pave  the  "alow  buck  up"  sig- 
nal, aod,  without  waiting  to  see  if  the  signal 
was  obeyed,  went  between  the  cars  to  uncouple 
them  while  in  motion.  The  entdiieer,  by  a  quick 
nHirenient,  bumped  the  forward  cars  agaiiiat 
the  back  one.  The  plaintiff's  foot  was  caught 
mider  the  hrakebenm.  He  then  gave  the  tiignal 
to  atop,  which  not  being  obnerred,  he  was  drag- 
ged a  distatwe  of  two  or  three  car  lengths  until 
Be  felt  whan  several  tmdcs  parsed  over  and 
cmahed  his  leg  below  Ifae  koee.  causing  the  la- 
jury  complained  of.    When  the  last  siguiil  was 

E>en.  the  engineer  was  in  the  act  of  replenish- 
g  the  fire,  and  therefore  failed  to  obKerve  and 
«liey  it.  PlBiotitTs  leg  was  amputated  above 
the  knee,  and  he  has  been  unable  to  wear  an  ar- 
tificial leg.  Evidence  was  introduced  tending 
to  show  thai  the  •ecident  wmild  not  have  oe- 
cnrrvd  kad  there  hpt^n-  «  Sremao  on  the  engine 
al  the  time- of  the  accident.  HrM,  that  the  non- 
anit  was  properly  denieii:  that  plaintiff's  knowl- 
edge of  the-  Act  tliat  defendant  operateil  its  en- 
gine without  a  finman  was  not  of  itself  auffi- 
dent  to  preclude  a  recovery;  that  auch  a  result 
Would  not  fiillnw  aoleas  the  want  of  a  fireman 
-caused  the  opentloD  of  the  engine  to  be  so  ob- 


viously daogerons  that  a  man  of  <M-diaary  care 
and  reasonable  prudence  would  refuse  to  net  as 
awitchman.  The  plaintiff  had  the  right  to  re- 
ly, at  least  to  dome  extent,  upon  the  jadgmeDt 
of  the  defendant's  agenta,  woo  deemed  it  sslt 
for  the  engiueer  to  perform  tbe  work  of  a  fite- 
Duin. 

I  2.  An  employe,  as  switchman.  aBsumes  tbe 
perils  and  risks  ordiuarilr  inddeot  to  such  em- 
ployment, including  the  aazarda  which  obaerva- 
tioD  would  bring  to  his  knowledge]  but  be  does 
not  assume  the  perils  occasioned  through  the 
aegligence  of  bia  employer,  nor  is  he  bound  to 
anticipate  and  compreheod  all  tbe  perils  to 
which  he  might  pocsibly  be  expoaed  hecauae  of 
a  want  of  a  Buthcient  number  of  empli^te  to  per- 
form the  service  in  safety. 

3.  The  eni]>l(iyer  bas  tbe  right  to  adopt  rules 
for  the  conduct  of  business  and  safety  of  tbe 
employfei;  but.  In  order  that  soch  rules  may 
avnil  tbe  employer  in  s  suit  for  damages  for  in- 
juries resulting  from  a  breach  thereof,  they  most 
not  only  have  been  known  to  the  empl«y4t  bat 
also  their  observance  must  not  have  been  waived 
by  the  employer. 

4.  Where  a  certain  rule  of  the  emptcTer, 
though  eataUIstied  for  the  safety  of  the  em- 
ploy6,  has  been  habitually  diaob^d  since  Hb  In- 
ception, or  for  a  k>ng  uenod  of  time,  in  the  pres- 
ence or  to  tbe  knowledge  of  the  emirfoyer,  with- 
out an  attempt  to  enforce  It,  or  has  been  disre- 
garded io  Biich  manner  and  for  sach  length  of 
time  as  to  rsise  the  presumption  that  it  waa  done 
with  his  knowledge  and  approval,  the  rule  wUl 
be 'regarded  as  abroKBted  or  waived. 

6.  The  quest ior  whether,  under  all  tbe  circnna- 
atancea  surronuding  the  accident,  tbe  employ4 
was  guilty  of  negligence  which  was  the  proxl;- 
mate  cauae  of  the  injuiy,  was  one  of  fact  for 
the  jury,  and  not  one  of  law  for  the  court. 

6.  Whether  the  emiriuyA.  at  the  precise  time 
of  the  accident,  was  exercising  such  care  as  a 
reasoiialtle  and  prudent  man.  bavlug  due  regard 
for  his  own  safety,  wonld  have  exercined  under 
similar  circiimatances,  or  whether  be  was  guilty 
of  contributory  negligence  in  vkdnting  a  rale  oC 
the  employer,  were  questions  of  fact  for  the  jury 
to  determine. 

7.  Evidence  of  a  customary  disregard  of  ii» 
rule  of  a  railroad  company  by  ita  employAs* 
with  the  knowledge  and  approval  of  the  agenta 
of  the  company,  is  competent  as  tendfug  to  show 
that  the  rule  was  abrogated  or  waived. 

8.  Where  the  negligence  of  the  employer  aad 
that  of  a  fellow  servant  combine  to  produce  an 
injury  to  a  servan^  tbe  employer  will  be  liable  In 
damages  to  the  injured  servant 

9.  Where  ft  la  clear,  aimoHt  beyond  rvasoaa- 
Ue  controverny.  that  the  instructioos  of  Ibe 
court  to  the  jury  rea|>ecling  the  qiieation  of  dam- 
ages have  been  disregarded,  the  supreme  court 
may  order  a  new  triul.  The  same  influences 
which  cnuned  the  Jury  to  disregard  the  imitruc- 
tious  of  the  court  may  have  misled  them  in  pass- 
lug  upon  other  questions  in  the  case. 

(Syllabus  by  the  Court) 

Appeal  from  district  court,  Weber  eoimty; 
H.  W.  Smith,  Judge. 

Action  by  James  A.  Wright  agahiBt  the 
Southern  Paolflc  CTompany.  Judgment  ftor 
plaintiff.   I>efendant  appeals.  Reraised. 

Marshall  &  Boyle,  for  appellaoL  lUchaida 
4f  Maemlllan,  for  wapoodmL 

BARTCH.  J.  This  actkm  was  to^nif^  to  re- 
cover damages  for  personal  Injuries  which  tbe 
plnlntiff  claims  be  received  through  tbe  ueg- 
Ugence  of  tbe  defendant.  The  trial  of  tbe  oise 
resulted  In  a  verdict  In  the  sum  of  t20.(K)0, 
against  the  defendant  Upon  Qu  bearing  of 
ttie  motloB  for  ■  new  trial,  the  oowt  nsduced 
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that  mm  to  $15,000,  and,  on  plaintiff  consent- 
ing  to  the  reduction,  oremiled  tbe  motion,  and 
entered  Judgment  WKOFdInKljr.  Tbta  appeal 
was  taken  from  the  judgment,  and  from  tbe 
order  orermUng  the  motion  bx  a  new  tilaL 

It  anwan  from  the  eTidence*  anbatantlally, 
(hat  the  plaintiff  recelTcd  the  b^uriei  com- 
lOalned  of  on  the  Uth  6aj  ot  Angoat,  l:-92, 
while  acting  in  the  capacity  of  switchman,  un- 
der the  employment  of  the  defendant,  In  its 
yards  at  Carlin.  Ner.;  that  at  the  time  of  the 
accident  he  was  28  years  old,  strong;  active^ 
and  earning  $80  per  month;  that  he  had  been 
eo  employed  for  about  a  year,  and  all  the  time 
had  woriied  with  the  same  switch  oi^ne  which 
occasioned  the  accident;  that  the  enjdne  was 
operated  without  a  fireman,  the  englueer  per- 
forming the  duties  of  flreman  himself  during 
the  entire  time  of  plaintiff's  employment,  which 
fact  was  known  to  tbe  plaintiff,  who  cootln* 
ued  to  work  without  malting  any  complslnt  to 
the  defendant  or  any  of  Its  agents  because 
the  engine  was  thus  being  (grated;  that  the 
engioe  was  defective  and  at  oue  time  during 
plaintiff's  employment  was  sent  to  tbe  sbop 
for  repairs,  tmt  after  its  return  it  was  still 
defective  in  its  cyliodw,  and  its  flues  were 
leaking,  in  consequence  of  which  tbe  engineer 
was  required  to  give  the  Qre  and  stetun  more 
attention  than  would  have  been  necessary  if  tbe 
engine  bad  not  been  defective,  but  suc-h  condt- 
tk>D  of  the  engine,  and  tbe  fact  that  it  re- 
quired more  attention  because  thereof,  were 
unknown  to  the  plaintiff;  that  tbe  plaintiff 
knew  the  defendant  bad  rules  which  required 
him  to  give  signals  to  the  ei^lneer,  snd  to  see 
that  such  signals  were  observed  nod  obeyed, 
before  going  between  the  cars,  and  to  abstain 
fron]  going  between  tben:  while  in  motion  for 
the  purpose  of  coupling  or  uncoupling  tb^; 
that  these  rules  were  constantly  violated  by 
the  switchmen  In  the  presence  of  tbe  otilcers 
of  the  defendant,  and  were  not  olKtyed,  It  iiav- 
iQg  bee  n  tbe  custom  and  practice  to  couple  and 
uncouple  tbe  cars  while  in  motion,  on  account 
tlK'  grade  in  tbe  yard,  which  would  tighten 
the  links  and  pine,  and  render  it  oecessnry  to 
get  tbe  slac^  by  moving  the  cars;  that  tbe 
plaintiff  was  in  tbe  bnblt  of  coupling  and  \m- 
coiipllug  tbe  cars  while  in  motion,  and  like^ 
wise  other  switchmen  and  tbe  yardmasfor  did 
tbe  same  thing;  that  on  tbe  occasion  of  tbe 
accident  tbe  plaintiff  gave  tbe  engineer  a  sig- 
nal to  stop,  wblcb  was  obeyed,  and  be  went 
between  tbe  cars  to  pull  the  pin.  but,  being 
unable  to  do  so,  he  stepped  out,  and  gave  tbe 
"slow  beck  up"  signal,  and  again  went  In  be- 
tween tbe  cars  to  uncouple  tbem,  when  tbe  eoh 
glneer,  by  a  quick  movement,  bumped  the  for- 
ward cars  against  tbe  back  one;  that  thereby 
tbe  plaintiff's  foot  was  caught  under  tbe  brake- 
beam,  and.  holding  onto  the  rung  of  tbe  lad- 
der, be  gave  tlie  signal  to  stop,  which  not  be- 
ing observed,  he  wsr  dragged  a  distance  of 
two  or  three  car  lengths  until  be  fell,  when 
Beveral  trucks  passed  •■ver  and  crushed  his  leg 
below  the  knee.  causUig  the  injury  complained 
of;  and  that,  wheo  the  last  ilgnaj  was  given. 


the  engineer  was  bi  tbe  act  <tf  r^oilshlng  the 

Are,  and  tbietebyr^  did  not  obeerve  or  obey  tha 
sIgnaL  It  fnrthet  appears  ftom  tbe  ovldenoa 
that  the  [dalntlff's  leg  was  amputated  aboot 
seven  Inches  above  tbe  knee;  tliat  be  haa  been 
u&able  to  wear  an  artlfli^al  leg;  and  that  ha 
has  suffered  much,  physically  and  mentally. 
There  la  alao  evidence  which  tnuls  to  show 
that  tbe  accident  wouUl  have  been  averted  U 
a  flreman  had  bera  on  the  engine.  Tbe  com- 
plaint contained  two  causes  of  actton,  and, 
when  the  plaintiff  rested  his  case,  counsel  for 
the  defendant  Interposed  a  motion  for  a  non- 
suit, which  moiloo  was  eintalned  as  to  tbe  sec- 
ond cause  of  adltni,  and  denied  as  to  tbe  first. 
Tbe  evidence  above  set  forth  i^tea  to  tha 
first  cause  Dt  action. 

The  first  question  on  this  aK>^  ^  mlscA 
on  the  motion  for  a  nonsuit.  <  lounsel  Cor  tha 
appellant  contend  that  there  was  no  question 
of  fact  which  ought  to  have  been  submitteil 
t«  tbe  jniy,  and  that,  therefore,  tbe  court 
erred  In  refusing  to  sustain  their  motion  aa 
to  the  first  cause  of  action.  Tbey  fwther  in- 
sist tliat  it  Is  Immaterial  whether  or  not  It 
would  have  been  a  reasonable  precaution  for 
tbe  defendant  to  have  provided  a  separate 
fireman  for  tbe  emtlne,  because  the  plaintiff 
knew  that  there  was  no  such  fireman,  and 
accepted  the  employment  as  switcbuian  with 
Call  knowledge  of  tbe  manner  in  which  ttie 
business  in  that  yard  was  conducted,  witfaout 
making  any  objection  to  tbe  engineer's  per- 
forming the  duties  of  a  fireman.  We  do  not 
think  tbe  plaintiff's  knowledge  of  tbe  fact  that 
tbe  defendant  operated  Its  engine  without  a 
flreman  was  of  Itself  sutflclent  to  preclude  a 
recovery.  Buch  a  rmult  would  not  follow  un- 
less the  want  of  a  fireman  caused  the  opera- 
tion of  the  engine  tn  the  yard  in  question  to 
be  so  obviously  dangerous  that  a  man  of  or- 
dinary care  and  reasonable  prudence  would 
refuse  to  act  as  switchman.  Tbe  evidence 
falls  to  show  that  there  was  any  sucb  ob- 
vious dantter,  and  It  may  rightfully  be  as- 
sumed that  tbe  agents  of  the  defendant,  wbo 
bad  char;i«  of  Its  operations  in  that  yard, 
deemed  It  safe  for  the  engineer  to  perform  the 
work  of  a  fireman.  In  addition  to  bis  duties  as 
engineer;  and.  under  the  clrcuiofltaucesof  this 
case,  tbe  plaintiff  bad  the  right  to  rely,  at 
least  to  some  degree,  upon  the  Judgment  of 
those  agents.  Under  tbe  evklence  shown  by 
the  record,  we  would  not  be  warranted  to 
hold  that  th^  plaintiff  was  bound  to  rely  en- 
tirely upon  bis  own  Judgment,  and.  In  opposi- 
tion to  that  of  tbe  otttcera  of  tbe  defendant,  de- 
termine that  it  was  absolutely  unsafe  to  oper- 
ate the  engine  without  a  flreman,  and  aban- 
dou  bis  employment  as  switchman.  It  is 
true  that,  wlien  the  plaintiff  entered  Into  the 
employment  of  tbe  defendant  as  switchman  In 
tbe  yanls  at  C'arlln,  be  assumed  the  perils  and 
risks  ordinarily  Incident  to  such  emptr^yment, 
IncludlDK  the  hazards  wblcb  observation 
would  bring  to  bis  knowledf^e;  but  be  did  not 
assume  the  perils  occasioned  through  the  Mg- 
Ugeuce  of  his  emplnyer;  aor  was  be  feouDd  ta 
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anticipate  or  compiebend  oU  the  perils  to  which 
lie  might  possibly  be  esvosed,  because  of  the 
vant  of  A  flranan,  or  tbat,  on  the  occasion  In 
question,  the  engineer  would,  at  the  mommt 
of  danger,  replenish  the  fire  of  the  engine, 
and  fall  to  observe  the  signal  to  stop.  Or- 
dinary care  and  reasonable  prudence  on  the 
part  of  the  master  or  emidoyer  require  that, 
for  the  performance  of  a  particular  service,  a 
8iiffl(rtent  number  of  servants  be  employed  to 
enable  it  U»  be  performed  in  safety;  and  the 
employer  and  employd  are  both  bound  to  ex- 
ercise such  reasonable  care  as  Is  comm^- 
suiate  with  the  danger  of  the  service,  and 
that  Implies  such  caution,  watchfulness,  and 
foresight  as  care^  prudent  persons,  engaged 
In  such  business,  and  doing  such  service, 
usually  exercise.  The  duty  on  the  part  of  the 
employer  of  providing  a  sufficient  number  of 
competrat  and  proper  persons  to  perform  a 
particular  service  in  safety,  is  Just  as  Im- 
perative as  the  providing  of  reasonably  safe 
Idaces  and  suitable  macbhiery;  and  the  serv- 
ant does  not  assume  perils  occasioned  by  the 
neglect  of  this  duty.  In  the  case  of  Rail- 
way Oo.  V.  Herbert,  116  U.  S.  642,  6  Snp.  Ct. 
690,  593,  Mr.  Justice  Field,  delivering  the 
opinion  of  the  court,  said:  "The  servant  does 
not  undertake  to  incur  the  risks  arising  from 
the  want  of  sufficient  and  skillful  co-laborers, 
or  from  defective  machinery  or  other  Instru- 
ments with  wblch  he  1b  to  work.  His  contract 
Implies  that  In  regard  to  these  matters  his 
employer  will  make  adequate  provision  tbat 
no  danger  shall  ensue  to  him.  This  doctrine 
has  been  so  frequently  asserted  by  courts  of 
the  highest  character  that  It  can  hardly  be 
considered  as  any  longer  open  to  serious 
question."  Sbear.  &  R.  Neg.  §  193;  Uougb 
V.  Railway  Co.,  100  U.  S.  213;  Hawley  v. 
Railway  Co.,  82  N.  Y.  S70:  Railroad  Co.  v. 
Baugh,  149  U.  S.  8C8,  13  Sup.  Ct  914;  Pid- 
cock  V.  Railroad  Co.,  5  Utah,  612,  19  Pac. 
191;  Harrison  v.  Railway  Co.,  7  Utah,  523, 
27  Pac.  728;  Chapman  v.  Southern  Pac.  Co. 
(Utah)  41  Pac.  561;  Soeder  v.  Railway  Co. 
(Mo.  Sup.)  13  S.  W.  714;  Paulmler  v.  Railroad 
Co.,  34  N.  J.  Law,  151.  We  are  of  the  opin- 
ion that  whether  or  not  the  defendant  was 
negligent  In  failing  to  provide  a  fireman  was, 
under  the  evidence  as  shown  by  the  record,  a 
question  of  fact  for  the  jury  to  determine, 
and  not  one  of  law  for  the  court,  and  that  the 
motion  for  a  nonsuit  was  properly  denied  as 
to  the  first  cause  of  action. 

Coimsel  for  the  appellant  further  contend  that 
the  plaintiff  was  guilty  of  coutrlbutoiy  negli- 
gence in  attempting  to  uncouple  the  cars  while 
they  were  in  motion,  and  that  this  was  done  In 
violation  of  the  rules  of  the  rathroad  company. 
The  general  rule  Is,  doubtless,  well  settled  that, 
when  an  employ^  Intentionally  and  knowingly 
disregards  regulations  or  rules  adopted  by  the 
employer  for  the  safety  of  the  employ^,  the  em- 
ployer Is  not  liable  for  any  Injuries  which  re- 
sult because  of  the  disobedience  of  such  regu- 
laticaia  or  roles.  This  role,  however,  admits 
of  wHoa  QnaUflcatloiu,  aa  where  the  em^yer 


requires  service  to  be  perfOnned  In  such  a  man- 
ner as  to  render  the  violation  of  a  rule  nece» 
sary,  or  where  he  has  knowingly  permitted  oi 
approved  Its  habitual  violation,  without  at- 
tempting to  enforce  It  In  order,  therefore, 
that  rules  for  the  conduct  of  Inudness  and  safe- 
ty of  employes  may  avaU  an  anpl<^er  In  a 
suit  for  damages  for  in]uri«i  tesoltlng  from  a 
breach  thereof,  they  must  not  only  have  been 
known  to  the  enqdoyd,  but  also  their  observance 
must  Dot  have  been  waived  1^  the  employer,  nor 
the  existing  conditions  at  the  time  of  the  injury 
have  rendered  their  enforcemoit  and  obedience 
impracticable  to  perform  the  services  required 
by  the  employer.  In  such  cases,  as  a  gennal 
rule,  the  question  whether,  under  all  the  clr- 
comstances  surrounding  the  accident,  the  em- 
ployer was  guUty  of  negligence,  which  was  the 
proximate  cause  ot  the  Injuiy,  Is  one  of  ftct  to 
be  submitted  to  tiie  Jury,  and  it  cannot  be  de- 
termined as  a  matter  of  law  by  the  court;  and 
where  a  certain  rule  of  the  employer,  though 
established  tOr  the  safety  of  the  employe,  has 
been  habitually  disobeyed  since  Its  Inception, 
or  for  a  long  period  of  time.  In  the  presence  or 
to  the  knowledge  of  the  employer,  without 
an  attempt  to  enforce  It,  or  has  been  disregard- 
ed In  such  manner  and  for  such  length  of  time 
as  to  raise  a  presumption  tbat  it  was  done  with 
his  loiowledge  and  approval,  the  rule  will  be 
regarded  as  abrogated  or  waived.  In  Rail- 
road Co.  V.  Plynn,  154  lU.  448,  40  N.  E.  331>. 
It  was  held  that  tiie  Instructions  asked  by  the 
defendants,  that  a  railroad  engineer  could  not 
recover  for  personal  Injuries  resuUlug  from  his 
disregard  of  a  rule  that  Imperfect  display  or 
absence  of  a  certain  signal  should  be  regarded 
as  a  danger  signal,  were  defective  and  proijerlj' 
refused,  because  they  failed  to  "submit  to  the 
Jury  the  question  whether  the  violation  of  the 
defendants'  rule  had  become  so  habitual  as  to 
raise  a  presumption  that  the  defendants  were 
aware  of  and  approved  it,  and  also  whetlier, 
under  existing  circumstances.  It  was  practical 
blc  to  observe  the  rule,  and  at  the  same  time 
run  the  defendants'  trains  in  the  time  and 
manner  required  by  them";  there  having  been 
sutUcient  evidence  to  raise  these  queadons.  In 
Hayes  v.  Manufacturing  Co.,  41  Hun,  407,  it 
was  said:  "Ordinarily,  dlsot>edience  of  a  rule 
would  be  negligence;  but  if  the  defendant 
prosecuted  the  work  in  a  manner  that  rendered 
the  violation  of  the  rule  necessary  or  probable, 
or  if  It  suffered  and  approved  Its  habitual  dis- 
regard, the  rule  was  Inoperative."  And  It 
was  held  error  to  dismiss  the  action  on  accouilt 
of  the  contributory  negligence  of  the  plaintiff, 
and  that  the  question  of  his  negligence  should 
have  been  submitted  to  the  juiy.  Fish  v. 
Railroad  Co.  (Iowa)  65  N.  W.  995;  Sproug  v. 
Railroad  Co.,  58  N.  Y.  66;  Alexander  v.  Rail- 
road Ca,  83  Ky.  589;  Railway  Co.  v.  Spring- 
steen, 41  Kan.  724.  21  Paa  774;  Barry  v. 
Railway  Co.,  98  Mo.  62.  11  S.  W.  308. 

In  the  case  at  bar  the  evidence  shows  that 
in  the  yards  at  Carlin  it  was  the  practice  of 
switchmen  to  couple  and  nnconple  cars  while  In 
motion,  and  It  appears  that  th^  w«e  so  coup- 
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led  and  nncoopled  In  the  prannce  of  officers 
of  tbe  deCadan^  and  tbat  the  nl^tit  ^urdmaatw 
80  muoapled  them.  Such  seems  to  hare  been 
tbe  practioe  daring  the  entire  time  at  tbe  plaln- 
tUTs  emi^igrmait  as  switehnuuL  There  Is 
also  erldaice  which  tends  to  show  that  there 
was  a  grade  In  Uie  raid  which  nndered  It  nec- 
essaiy  for  the  cars  to  be  moved  while  they 
were  being  uncoupled,  an  account  of  the  links 
and  pins  being  tightened  when  they  were  stand- 
ing. The  defoiduit  had  pnnlded  a  nde  which 
forbade  the  eaas^ng  and  nnoonpUng  of  can 
while  In  motton,  bot  ttaoe  Is  nothing  to  Indi- 
cate that  there  ever  was  an  effOTt  made  to  en- 
force It,  althooi^  It  was  constantly  being  vio- 
lated In  the  presence  ot  the  agents  of  the  de- 
fttdant  On  the  occasloa  In  qnestlon  the  cars 
were  moving  about  three  or  four  miles  per 
hour.  Wbefber,  mider  the  dscnmstances  dls- 
dosed  by  the  erldoue.  ^e  ptalntUf,  at  tbe  pre- 
clse  time  of  the  accident,  was  exercising  such 
care  as  a  reasonable  and  prudent  man,  having 
due  regard  for  bis  own  saflety,  woald  have  ex- 
endsed  under  similar  drcamstances,  or  wheth- 
er he  was  guilty  of  oontrttnitocy  negligence  In 
disotaging  the  nde  itef erred  to,  and  attempting 
to  uncouple  the  cars  while  In  motion,  were 
questions  of  fact  for  the  JtBy  to  detonulne. 
The  [dalnturs  dlsobedtence  of  title  nde^  under 
tbe  state  of  (bets  shown  1^  tbe  record,  did  not, 
as  matter  of  law,  preclude  bis  recovery.  In 
v.u»ttn»n  T.  Rallw^  Co.,  101  Mlch.  697,  60  N. 
W.  309,  It  was  said:  "Stepping  between  cars 
while  In  motion  to  uncouple  them  Is  not,  as  a 
matter  of  law.  n^igence.  but  the  question  la 
me  for  the  Jniy."  Lowe  v.  Railway  Co.,  89 
Iowa,  420.  66  N.  W.  510;  AahmiiTi  T.  Railroad 
Co..  00  Mich.  S67.  61  N.  W.  046;  Railway  Ga 
V.  McMahan  (Tez.  Olv.  App.)  as  S.  W.  169; 
Snow  V.  Railroad  Co..  8  Allen,  441;  Fay  v. 
Railway  Co..  30  Minn.  281. 15  N.  W.  241. 

Nor  do  we  think  the  court  erred  in  admit 
ting  evidence  to  show  that  It  was  tbe  cus- 
tom of  the  switchmen,  In  tbe  yard  at  Catlln, 
to  couple  and  uncouple  cars  while  in  motion. 
The  defendant  denied  the  right  of  tbe  plain- 
tiff to  recover,  because  of  bis  own  negligence 
in  attempting  to  so  uncouple  the  cars.  In  dis- 
regard of  one  of  its  rules.  The  evidence  in 
question  te.ided  to  show  a  waiver  of  tbe  rule 
by  the  railroad  company,  and  was  therefore 
proper  and  admteslble.  The  law  does  not 
prevent  parties  to  a  contract  from  waiving 
provisions  thereof.  Such  a  rule  is  reasona- 
ble, and.  If  enforced,  will  receive  the  satac- 
tloa  of  tbe  courts,  as  tending  to  promote  the 
safety  oi  employes.  In  such  evHtt,  injuries 
resulting  from  a  violation  thereof,  wltbout 
the  permission  of  the  employer,  would,  ordi- 
narily, be  wltbout  redress;  but  it  would  seem 
unjust,  and  not  In  consonance  with  a  proper 
administration  of  the  law,  to  permit  an  em- 
ployer to  adopt  a  rule  for  tbe  safety  of  the 
employ^,  and  after  tacitly  consenting  to  its 
constant  violation.  In  case  of  suit  brought  by 
an  employ^  Injured  In  the  service  while  dis- 
regarding the  rule,  refuse  to  admit  evidence 
tending  to  show  that,  in  practlca,  there  was 


no  such  role,  or  that  Its  violation  was  neces- 
sary to  properly  perform  the  service,  or  that 
It  wss  abrogated  or  waived  by  the  employer. 
We  are  aware  that  some  cases  bold  tbat  such 
evidence  Is  not  admissible,  but  tbe  affirm- 
ative of  this  question,  appears  to  be  sustain- 
ed by  sound  reason  and  ths  weight  of  au- 
thority. In  Hunn  t.  Railway  Co.,  78  Mich. 
613, 44  N.  W.  602,  Mr.  Justice  Ohamplin,deUv- 
erlng  the  opinion  o€  tbe  court,  said:  "We 
think  It  was  competent  to  show  what  was 
usually  and  habitually  done  In  the  running 
of  trains,  because,  If  the  company  permitted 
or  had  so  framed  the  rules  as  to  require  the 
empIoyA  to  exercise  some  discretion  In  the 
matter  of  strict  obedience,  It  ought  not  to  be 
permitted  to  bold  its  employea  to  the  very 
letter  of  the  rule.  In  order  to  shield  tbe  com- 
pany from  liability  for  what  It  had  tacitly 
permitted."  So,  In  Railway  Go.  v.  Nickels, 
1  a  a  A.  025. 60  Fed.  718,  it  is  said:  'This 
uniform  and  constant  acquiescence  of  tbe 
defendant  to  the  rlolatlini  ot  this  rule,  if 
such  a  rule  was  really  In  existence,  was  a 
violatim  of  the  oontract  <m  tbe  part  of  the 
defendant  that  it  did  not  and  would  not  ac- 
quiesce in  the  violation  of  any  of  its  rules, 
and  relieved  plaintiff  tvom  further  compli- 
ance therewith;  and  It,  on  tbe  other  hand, 
tbe  rule  was  not  really  in  force.  If  It  bed  been 
waived  or  abandoned,  the  utter  disregard  of 
tbe  rule,  and  defendant's  acquiescence  there- 
in, were  competent  evidence  of  tbe  abandon- 
ment In  either  case  tbe  plaintiff  had  a 
right  to  rely  on  tbe  conduct  of  tbe  defendant, 
and  to  Introduce  his  evidence  In  this  behalf/' 
Wood,  Mast  &  Serv.  |  401;  Stroi^  v.  Railway 
Go.  (Iowa)  62  N.  W.  799;  White  v.  Railway 
Go.,  72  Miss.  12,  16  South.  248;  Francis  v. 
Railway  Co.,  127  Mo.  658,  28  S.  W.  842.  and 
30  S.  W.  129;  Hissong  v.  Railroad  Co.  (Ala.) 
8  South.  776;  Bonner  v.  Bean.  80  Tex.  162, 
15  S.  W.  TO8. 

Tbe  appellant  also  insists  that  the  engineer 
and  plalntirr  were  fellow  servants,  and  that 
if  the  injury  was  caused  by  the  negligence 
of  the  engineer,  the  defendant  was  not  liable. 
Tbe  Jury  were  so  instructed,  and  they  were 
further  instructed  that  no  liability  attached 
unless  the  "defendant  alone  was  negligent," 
and  "its  negligence  produced  the  Injury." 
The  instructions  on  this  point  were  quite 
favorable  to  tbe  defendant,  and,  In  order  to 
And  a  verdict  for  the  plaintiff,  the  Jury  must 
have  found  tbat  the  defendant  was  negli- 
gent in  not  providing  a  fireman  for  the  en- 
gine, and  that  such  negligence  was  the  prox- 
imate cause  of  the  injury.  In  such  event 
if  It  were  conceded  that  the  engineer  and 
plaintiff  were  fellow  slants,  and  that  the 
defendant  Is  not  liable  for  the  negligence  of 
the  engineer.  It  cannot  defeat  the  action, 
even  if  the  engineer  was  also  negligent  be- 
cause where  the  negligence  of  an  employer 
and  that  of  a  fellow  servant  combine,  and 
produce  an  Injury  to  a  servant  the  employer 
will  be  liable  in  damages  to  tbe  injured 
servant   Wh Je  the  employ^  who  engages  to 
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pflcfwrm  f.  Bwvlce  aesmies  tbe  risk  of  neell- 
geaoB  €D  tbe  part  ot  a  fellow  servant,  wlilcb 
tbe  tmfkfyvr  Is  unable  to  prevent,  be  does 
Dot  usome  any  iMc  of  negligence  on  the 
part  of  bis  employer.  Sbear.  ik  R.  Neg.  t 
187;  IlaUway  Co.  r.  GummlngB.  10(3  U.  a 
700.  1  Sup.  Ct  4«3;  Oopplns  v.  Itallroad  Co.. 
122  N.  Y.  557,  S  K.  B.  »I5;  Railroad  Oo.  T. 
Toung.  1  a  a  A.  428,  48  Fed.  728. 

The  only  remaining  question  wblcb  we 
deem  It  necessary  to  notice,  altbougb  tbere 
Are  otbers  raised  In  tbe  briefs  of  counsel,  la 
tbat  rdating  to  datnages  and  to  tbe  rmllct. 
The  appelant  contends  that  the  jnry  were  in- 
fluenced by  passion  or  prejudice,  and  there- 
tore  awarded  damages  wblcb  are  grossly  ex- 
cessive. We  tbinfc  tbere  la  merit  in  this  coi^ 
tentlon.  It  Is  difficult  to  see  bow  tbe  Jury, 
vnder  tbe  evidence  and  In  tbe  Instructions  of 
tbe  court,  as  shown  bj  tbe  record,  could  ar- 
rive at  the  oonddslMi  that  ^,000  was  a  fair 
«nd  reasonable  compensation  for  the  InJuiy 
enffered.  In  Its  Instmctlona  to  tbe  Jury,  tne 
4Sourt,  after  stating  tbe  dements  which  m- 
tered  Into  the  question  of  damages,  said  to 
them  thiat.  If  tbey  ftnmd  tbe  Issnes  for  the 
plaintiff,  then,  from  all  ifae  facts  and  drcum- 
fltnncps,  they  mnn  determine  what  would  be 
Just  as  matter  of  damages  to  blm,  purely  as 
matter  of  compensation,  and  tben  further  In- 
<lructed  them  that  they  eoidd  take  Into  con- 
sideration neither  the  wealth  nor  tbe  pover- 
ty of  either  tbe  plaintiff  or  tbe  defendant 
Tbe  rule  as  to  the  measure  of  damages  was 
fklriiy  sfbted  to  the  Jury,  and  tbe  law  will 
not  permit  a  corporation,  any  more  than  an 
Individual,  to  be  mulcted  In  punitive  or  vin- 
dictive damages.  In  a  case  like  this.  Mor  wiU 
It  permit  any  other  nife  to  be  aiv^lc^  to  a 
corporation  than  to  an  Individual,  and  yet  It 
would  seem  almost  ImposslMe  to  believe  tbat 
tbe  Jury,  onder  all  tbe  circumstances  of  this 
case,  would  have  returned  sucb  a  verdict  If 
the  defendant  bad  been  a  private  person  in- 
stead of  a  corporation.  Without  attemptli^c 
to  determine  how  this  verdict  was  arrived  at, 
It  Is  cleai^-<lmost  b^vnd  reasonable  contro* 
versy— that  the  rules  of  law  laid  down  by  the 
court  as  to  the  question  of  damages.  In  its 
Instmctlona,  were  disregarded;  and  It  Is  fair 
to  assume  that  tbe  court  below  so  viewed  tbe 
action  ot  the  Jury,  twcause,  upon  bearing  a 
motion  therefor.  It  ordered  a  new  trial  to  be 
grantcsl,  unless  the  plaintiff  would  remit  from 
tbe  Judgment  wfaicb  bad  been  entered  on  tbe 
verdict  tbe  sum  of  |5.I>U0;  and  tbe  plaintiff 
himself  must  have  entertained  a  similar 
\lew.  or,  at  least,  must  have  thought  tbe  ver- 
dict grossly  excessive,  when  he  remitted  tbat 
sum.  In  their  dtsrei^rd  of  the  Instructions 
of  the  court,  the  Jury  committed  a  gmve  er- 
ror, resulting  In  a  verdict  wtalt.-b  Is  not  war- 
ranted by  tbe  evidence.  They  were  bound 
by  tbe  law  as  laid  down  by  the  court,  wheth- 
er right  or  wrong,  and  had  no  right  to  con- 
sult their  own  nottons  as  to  whnt  tbe  taw 
tngbt  to  be.  Therefore,  when  they  deitartcd 
from  the  Instructions,  they  stepped  beyond 


the  limits  of  tfoeir  power,  asd.  In  so  d<^s< 
we  must  assume  that  they  were  influenced 
1^  some  Improper  motives,  sr  did  It  tbrongfa 
a  mlsapprebeaaion  of  tbe  facts  and  Instruc- 
tions. 

Counsel  for  tbe  respondent  maintain  that 
this  court  cannot  disturb  the  verdict;  tbat 
it  has  no  power  to  review  qaestlons  of  fact; 
(lud  that  tbe  amoont  of  damages  la  a  question 
of  fact  Tbey  rely  on  article  8  of  section  9 
ot  tbe  constitution  of  this  state,  which.  In  re- 
lation to  appeals  to  tbe  sopmne  court,  con- 
tate  the  followlBg  provlalon:  "In  equity 
cases  the  apiieal  may  be  on  questions  vt  both 
law  and  fact  In  casea  at  law  tbe  appeal 
shall  be  on  qnestions  of  law  ak»e."  We  do 
not  think  this  provision  of  the  eonatltntlon  la 
applicable  to  this  case,  and  therefore  express- 
ly refrain  from  an  Interpretation  th&reof. 
Tbe  cause  was  tried,  }aitenwnt  entered,  no- 
tice of  Intention  to  move  for  a  new  trial 
served,  statement  on  motion  for  new  trial 
and  appeal  settied,  and  motion  overruled,  by 
the  territorial  dlstrlet  court,  before  the  late 
territory  of  Utah  became  a  state;  and,  udder 
the  constitution.  In  nder'  that  no  inconven- 
ience may  arise  by  reason  of  a  change  from 
a  territorial  to  a  state  government,  all  ac- 
ttana  are  continued  the  same  as  If  no  change 
lifld  taken  place;  and.  Ukewlae,  all  lam  not 
repugnant  to  the  coostltotlon  are  continued 
in  force  nntll  they  e^rire  by  tbeir  own  Umlta- 
tiona,  or  are  altered  or  repealed.  Artide  24, 
{|  1,  2.  Therefore  the  territorial  Btatutsa  ap- 
pilcable  to  tbe  case  continue  In  force  on  ap- 
peal, and  hence  this  court  may  examine  tbe 
evidence  to  ascertain  whether  or  not  tbe.  ver- 
dict and  Judgment  are  In  excess  of  what.  In 
Justice,  tbe  plaintiff  is  entitled  to  recover, 
and  then  reverse,  affirm,  or  modf^  the  Judg- 
iiicnt,  or  direct  a  proper  Judgment  to  be  en- 
tered. Gomp.  Laws  Utoh  1888,  f  8006.  Con- 
sidering all  the  evidence  and  all  the  drcum- 
Btances  of  the  case,  we  condude  that  the  ver- 
dict and  Judgment  are  grossly  excessive,  and, 
under  tbe  facte  and  drenmatanoeo  disclosed 
by  tbe  record,  we  do  not  regard  It  proper 
ther  to  modify  or  direct  what  Jndgmoit 
Rlionld  be  entered,  and  thus  substitute  our 
Judgment  for  that  of  the  Jury  in  this  cose. 
Where  It  is  dear  that  in  a  ease  of  peraonal 
tort,  where  the  damages  are  unliqoidated,  or 
there  Is  uo  legal  measure  of  tbe  some,  and 
DO  df'tlDlte  amount  shown,  tbe  jury  have  en- 
tlifljr  miwipprehended  tbe  facts,  and  com- 
Diliu-d  substantial  error  in  their  aj^cathm 
of  the  law  to  them,  or,  against  the  instmc- 
tions  of  the  court  have  suffered  prejudice  or 
pasHlon  to  mislead  them,  and  thereto  pw- 
p(>trate  an  lujustice  by  rendering  a  verdict 
greatly  In  excess  of  Just  compensation  for 
tbe  liijury,  a  new  trial  ought  to  be  granted. 
In  tbe  case  at  bar  tbe  Jury  were  called  nptm 
to  exercise  reasonable  discretion,  obey  tbe 
inatnictions  of  tbe  court  and,  upon  a  candid 
flod  fair  consideration  of  all  the  fkete  and 
clrcumstenren  proven,  render  a  Jnst  verdict 
Tbat  they  tailed  to  do  this  waa  pcactlcaUy 
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admitted  hj  the  court  below  in  reqnlriag  a 
rtmlsBion  of.  and  bj  tbe  plaintiff  In  ciMLsent- 
ing  to  remit,  a.  large  portkv  «(  tbe  ludtrmeat 
entered  on  tbe  verdict.  Tbe  fact  tbat  tbe 
plalntier  filed  a  remittitur  at  tbe  Inatance  of 
tbe  court  did  not  render  tbe  action  of  the 
jury  unobjectionable,  or  cure  tbe  verdict,  un- 
der tbe  drcumitaocea  abown  hy  tbe  record. 
The  Hune  influences  wblch  resulted  in  aucb 
a  verdict  may  have  misled  the  Jury  In  pasa- 
1ns  upon  other  questlonB  of  fact  The  Juds- 
nent  Is  reversed,  and  remanded,  wltta.  dlrec* 
tlons  to  ffrant  a  new  trial. 

ZANO,  a  J.,  aad  MINEB,  concnc 


FBOFLB  V.  PDGITT.    (Or.  19l>.) 
(Bopreme  Oomt  of  GaHfomta.    Oct  IS,  1896.) 

Crimi;(al  Law— Nbw  TRiAt^AppsAt. 
Action  of  the  trial  coart  In  Kranttng  a  new 
trial  tn  a  criminal  cme  on  the  pvuad  tbat  ttie 
verdict  vmb  oec  sapported  by  tbe  evideDce, 
which,  though  ample,  wai  connlctiaf,  will  not 
Ije  disturbed. 

Department  1.  Appeal  from  superior  court. 
Kern  connty;  A.  R.  Conklln,  Judge. 

TbcMaaa  F.  Fugltt  was  convicted  <^  grand 
larceny,  aad  from  an  order  granting  a  new 
trial  the  peeide  a|)]>eaL  Affirmed. 

W.  T.  FttBgnBld,  ftir  the  ^»ide.  H.  J.  Em- 
mona  and  F.  M.  Grabam,  for  raqKmdent 

PBR  CtTHIAM.  Defendant  was  CMLVlcted 
of  grand  larceny  In  stealing  a  certain  described 
steer.  He  moved  for  a  new  trial  upon  various 
grounds,  and,  among  others,  he  claimed  tbat 
the  verdict  of  tbe  Jury  was  not  suroorted  by 
ttie  evidence,  and  also  tbat  tbe  court  misdirect- 
ed tbe  Jury  as  to  matters  of  law.  Tbe  motion 
fbr  a  new  trial  was  granted,  and  this  appeal 
Is  by  tbe  people  from  such  order.  The  order 
of  tbe  court  granting  the  new  trial  is  a  general 
order.  While  we  are  satisfled  tbere  was  am- 
pie  evidence  to  support  tbe  verdict,  yet  tbe 
evidence  was  directly  and  substantially  con- 
dieting  upon  tbe  main  issues  Involved,  and, 
snch  be]ng  tbe  fact,  we  wlU  not  disturb  the  ac- 
tion of  the  trial  court  in  granting  a  new  trial. 
For  the  foregoing  leasona,  the  ordor  a()pealed 
from  la  affirmed. 


RITZMAN  V.  BUBNHAM.    (L.  A.  05.) 
(Snpreme  Covrt  of  GaUforala.    Oct.  12,  1886.> 

JOSTIOB  or  THB  PSAOB^UDOIfBaT— VALIOrrT. 

The  erreoeoaa  action  of  a  jUHtice  of  the 
peace  in  denying  a  motloo  for  a  chsnge  of  venue 
oo  affidavit  of  prejudice  on  tbe  part  of  tbe  jus- 
tice does  not  render  the  Judgment  void,  so  as  to 
enable  the  defendant  to  recover  In  trover  for  the 
sale  of  his  im^erty  on  axeentlon  Issued  on  such 
Judgment. 

Dapartmant  2.   Appeal  from  superior  court, 
Um  Angelas  oounty;  Waldo  11.  Yoik,  Judga^ 
Action  1^  J.  W.  Bitman  against  F.  SL 


Bumbam.  Tbere  was  a  Jodgmasi  tot  da- 
fondant,  and  plaintifl  apynls.  Alttrmed. 

Wm.  B.  Cox,  for  api»ellant  George  A. 
GIbbe,  for  respondent 

TldMPLE,  J.  This  Is  an  action  brought  to 
recover  damages  for  the  eonverslon  of  c^ 
tain  borsea.  iXfendant  recovered  Judgment, 
and  plaintiff  appeals. 

Among  other  reasons  given  by  the  respond- 
ent why  ttie  Judgment  ahoald  not  be  reversed 
la  tbe  claim  that  tbe  complaint  states  no 
cause  of  action.  As  I  think  tbe  claim  moat 
be  sustained,  it  will  not  be  necessary  to  men- 
tion other  points.  Tbe  complaint  la  not  In 
tbe  usual  form  for  conversion,  but  proceeds 
with  tbe  narration  of  certain  alleged  f&cta. 
After  an  Interesting  narrative,  which  does 
not  concern  ttils  case.  It  atates  that  defend- 
ant sued  plalntlfF  before  s  Justice  of  tbe 
peace  for  tbe  converaten  of  a  taorae^  buggy, 
and  harness;  that  while  that  action  waa 
pending  thla  plaintiff— defendant  la  that  case 
—moved  the  court  for  a  change  of  venue  on 
an  affidavit  stating  that  be  t>^eved  be  could 
not  have  a  fair  trial  before  the  said  Justice 
by  reason  of  the  Interest,  prejudice,  and  bias 
of  tbe  said  Justice.  Thereupon  tbe  said  Jus- 
tice of  tba  peace  overruled  tbe  said  motion 
for  a  change  of  venue,  and,  over  tbe  ebjeo* 
tion  of  the  defendant  In  that  case,— plaintiff 
here, — proceeded  to  try  the  cause,  and  ren- 
dered Judgment  for  the  plaintiff  in  tbat  case 
againat  this  platntMT  for  9195  and  eests  of 
suit  It  la  then  averred:  "That  afterwarda, 
on  the   day  of  November,  18i)8,  a  so- 

called  execution  waa  Issued  by  said  Justice 
on  said  void  Judgment  to  the  constable  of  saitl 
townabip,  directing  him  to  levy  on  and  sell 
the  property  of  said  defendant  In  that  action 
(plaintiff  herein)  to  satisfy  said  so-called 
Judgment  and  costs,  and  said  eonstable,  at 
the  Instance  and  request  and  direction  of  tbe 
said  Bumham,  caused  a  so-called  levy  and 
sale  of  five  horses,  tbe  property  of  this  plain- 
tiff; that  the  said  Bumham  ratified  said  sale, 
and  received  the  proceeds  thereof,  and  con- 
verted the  said  horses  and  tbe  said  money 
received  from  a  sale  thereof  to  his  own  use, 
without  right  or  authority  of  law,  and  over 
the  objection  of  this  plaintiff."  Tbe  com- 
plaint contains  no  other  averment  of  any 
conversion,  and  manifestly  the  conversion 
averred  Is  simply  the  sale  by  tbe  coostable 
under  execution  duly  isBued  upon  the  judg- 
ment recited,  and  plaintiff  claims  that  It  was 
a  conversion,  on  the  ground  that  tbe  judg- 
ment against  him  was  void.  It  is  also  ob- 
vious that  tbe  ground  upon  wblch  appellant 
claims  tbat  tbe  Judgment  rendered  atralnst 
htm  by  the  Justice  was  void  la  that  the  mo- 
tion for  a  change-  of  venue  ousted  tbe  Justice 
of  jurisdiction.  No  authority  for  any  such 
proposition  Is  cited,  and  I  presume  none 
could  be.  It  may  be  admitted  that  tbe  stat- 
ute Is  mandatory,  and  tbat,  If  the  defendant 
in  that  action  had  remained  and  contested 


Digitized  by 


880 


46  PAOIFIO 


BBPOBTBR. 


(Cat 


the  case,  he  would  not  thereby  have  waived 
his  objection,  but  might  have  procured  a  re- 
versal for  such  error  on  appeal;  but  it  does 
not  follow  that  all  subsequent  proceedings 
were  without  jurisdiction.  People  v.  Hub- 
bard, 22  Cal.  35,  is  an  authority  to  the  con- 
trary. The  proceeding  for  the  transfer  of  a 
cause  from  a  state  to  a  federaJ  court  is  not  a 
proceeding  for  a  change  of  vecue,  and  the 
effect  of  filing  the  aMdavtt  and  bond  Is  de- 
clared by  the  law  of  congress.  Cases  under 
that  law  hare  no  bearing  on  this  case.  The 
judgment  was,  therefore,  not  void,  and  the 
complaint  states  no  cause  of  action. 

Another  point  Is  tbat  the  case  was  appeal- 
ed by  the  plaintiff  from  the  justice  court  to 
the  superior  court,  where  the  appeal  was  dis- 
missed  for  some  technical  defect  in  the  ap- 
peal. It  is  claimed  tbat  this  dismissal  was 
an  affirmance.  Had  the  judgment  appealed 
from  been  eptlrely  void,  I  do  not  suppose 
such  a  dismissal  would  bare  made  it  a  valid 
judgment,  but,  as  It  was  merely  erroneous, 
BDch  dismissal  did  have  the  effect  of  putting 
It  beyond  attack  for  any  error  which  could 
have  been  availed  of  by  the  appellant  on  that 
appeal.  For  these  leasona,  the  judgment  is 
affirmed. 

We  concnr;  McFARLAjn>,  J.;  HEN- 
SHAW.  J. 


In  ra  IBGGBBS'  BSTATB.    (Sa&  196.) 

(Supreme  Court  of  California.    Oct.  7.  1896.) 

AoHisisTBATOK— Who  Entitled  to  Appoisthbst 
— Rblativm  or  DeCBDK!4T. 
0oder  the  prorlBion  of  Code  Civ.  Proc.  I 
1M5,  that  relatives  of  a  decedent  shall  be  en- 
titled to  BdminUtRr  only  when  they  are  entitled 
to  succeed  to  hie  personal  estate,  or  some  portion 
thereof,  a  second  consin  of  a  decedent,  who  left 
inrvlvtng  him  a  father  and  brother  residing  in 
Germany,  not  being  entitled  nnder  the  statute  to 
succeed  to  any  part  of  the  personnl  estate,  is  not 
entitled,  as  ngaiust  the  pnoHc  administrator,  to 
appointment  as  administrator. 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  coort,  Olenn  county; 
Frank  Moody,  Judge. 

Several  petitions  by  A.  Cartenberg  and  by 
J.  O.  Johnson,  public  administrator,  for  ap- 
pointment as  administrator  of  the  estate  of 
Thels  Eggers,  deceased.  From  an  order  deny- 
ing the  petition  of  Johnson,  and  appointing 
Cartenberg,  Johnson  appeals.  Reversed. 

Charles  L.  Donohoe  and  Geo.  D.  Dudley, 
for  appellant  Seth  MlUinffton  and  U.  B. 
Sanders,  for  respondents. 

BBLCHBR,  a  Ttaels  Egsen  died,  Intes- 
tate, In  the  county  of  Olenn.  of  which  he  was 
a  resident,  oa  the  7th  day  of  October,  18^ 
leaving  a  small  estate  conslsttng  of  personal 
proper^.  Ou  the  IQth  of  November  follow- 
ing, A.  Cartenberg  filed  In  the  superior  conrt 
of  tliat  connty  his  t>etitlon  praying  that  let- 
ten  of  administration  on  the  estate  of  said 


deceased  be  Issued  to  blm.  Thereafter,  on  the 
25th  of  the  same  month,  J.  O.  Johnson,  publtc 
administrator  of  the  county,  Qled  opposition 
to  the  appointment  of  Cartenberg  as  adminis- 
trator, and  his  petition  praying  that  letters 
of  administration  on  the  estate  be  issued  to 
him.  The  two  petitions  were  beard  at  the 
same  time,  and  on  December  30,  1895,  the 
court  denied  the  petition  of  the  public  admin- 
isixator,  and  ordered  letters  of  administration 
on  the  estate  to  be  issued  to  Cartenberg- 
From  tbat  order  the  public  administrator  has 
appealed. 

The  Code  of  Civil  Procedure  (section  136S) 
provides:  "Administration  of  the  estate  of  a 
person  dying  Intestate  must  be  .granted  to 
some  one  or  more  of  the  [>ersoua  hereinafter 
mentioned,  the  relatives  of  the  deceased  being 
entitled  to  administer  only  when  they  are 
entitled  to  succeed  to  his  personal  estate,  or 
some  portion  thereof;  and  they  are,  respec- 
tively, entitled  thereto  in  the  following  order: 
•  ♦  •  (7)  The  next  of  kin  oitttled  to  share 
in  the  distribution  of  the  estate.  (^  The  pub- 
lic administrator."  And  the  Civil  Code  (sec- 
tion 1386,  subds.  2,  3)  provides  that  If  the  de- 
cedent leave  no  Issue,  nor  husband  or  wife, 
the  estate  goes  to  his  father  and  mother  In 
equal  shares;  and,  if  either  be  dead,  then  the 
whole  goes  to  the  other;  and.  If  there  be  nei- 
ther issue,  husband,  wife,  fatber,  nor  mother, 
then  the  estate  goes  In  equal  shares  to  the 
brothers  and  sisters  of  the  decedent 

It  was  proved  at  the  bearing  that  Carten- 
berg, to  whom  letters  were  ordered  to  be  Is- 
sued, was  a  second  cousin  of  the  deceased; 
that  the  deceased  had  no  other  relatives  in 
this  country;  but  that  bis  father  and  a  broth- 
er were  living  at  Hamburg,  In  Germany.  Un- 
der this  showing.  It  is  clear  that  Cartenberg 
was  not  entitled  to  succeed  to  the  personal 
estate  of  the  deceased,  or  any  portion  there- 
of. He  was  therefore  not  entitled,  as  against 
the  public  administrator,  to  letters  of  admin- 
istration on  the  estate,  and  the  court  erred 
in  granting  bis  petition.  In  re  Carmody.  88 
Cal.  616,  26  Pac.  373;  In  re  Davis*  Estate, 
106  Cal.  433,  S9  Pac.  766.  The  decision  In 
Anderson  v.  Potter,  6  Cal.  64,  cited  and  relied 
upon  by  respondent,  is  based  upon  a  statute 
the  language  of  which  has  been  materially 
changed  by  the  Code,  and  is  therefore  not  In 
point 

The  suggestion  In  the  brief  of  respondent 
that,  since  the  appeal  In  this  case  was  per- 
fected, the  appellant  has  removed  from  Glenn 
county,  thereby  vacating  bis  office  as  public 
administrator,  cannot  be  considered  on  this 
appeaL  The  order  appealed  from  aaioiild  be 
reversed,  and  the  canse  remanded  for  farther 
proceedings. 

We  concnr:  TANCLIBF,  C;  SBARLS,  O. 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  order  appealed  from 
is  reversed,  and  the  cause  remanded  for  far- 
ther proceedings. 
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mcKbam;  t.  blaoe.  (b.  f.  soo.) 

<Biipreme  Cknirt  of  CaUfornla.    Oct.  7,  1896.) 

APPBAL— NCITICB. 

When,  in  an  action,  judffmvit  im  taken  br 
default  agaiuBt  one  of  the  defendants  on  appeal, 
Buch  defendant  ia  not  an  adverae  party,  so  aa  to 
require  service  of  notice  of  appeal  on  nim. 

Department  1.  Appeal  from  superior  court, 
Alameda  county;  F.  B.  Ogden,  Judge. 

Action  between  McKeany  and  Black.  From 
the  Judgment,  McKeuy  anteoli.  Motlm  to 
j]*Tmii>fl  denied. 

George  W.  Langan  and  C.  C.  Hamilton,  for 
appellant  Jem  W.  IJUftnthnl.  for  xeapond- 
ent. 

PER  CURIAM.  Upon  the  authority  of  Ran- 
daU  T.  Hunter.  68  OaL  80,  10  Pac.  130,  the 
motion  to  dlnnlflB  the  appMl  la  dented. 


POBTAIN  T.  SMITH  et  al.    (8.  F.  327.) 

(Snpieme  Coort  of  Oalifomia.    Oct  10,  1806.) 

CosBTlTUTiaSAL  Lav  —  Spmiai.  PuiviLBOai  — 
Plbadixo— Teitaitt  is  CoHMoit— Right 
TO  Haintaik  Actiox. 

L  PoL  Code,  1  2853,  proridlnK  that  "no  toU 
bridge  or  ferry  moat  ba  eatabllsned  within  one 
uile  immediately  above  or  below  a  regularly  es- 
tablished ferry  or  toll  bridge"  unless  certain 
facta  exist  making  it  necessary  for  public  con- 
venience, is  not  in  contravention  of  Const  art  1, 

J:  21,  prohibiting  the  granting  of  special  privi- 
egea  or  Immnnlties  which  ihaU  not  on  the  aame 
terms  be  granted  to  all  dtlsens,  nor  of  article  4, 
26,  subds.  19  and  25,  prohibiting  the  passage  of 
lucal  or  special  laws  graoting  any  special  or  ez- 
cloaiTe  right,  priTilege,  or  immuQltyiOr  charter- 
ing or  licensing  bridges  or  ferrlea.  The  statute 
is  general,  and  Its  provisions  applicable  alike  to 
all  citizms  atanding  in  the  same  relation  there- 
to. 

2.  An  allegation  in  a  complaint  that  the  plain- 
tiff haa  acquired  the  interest  of  a  co-tenant  in  a 
fury  franchiae,  and  la  the  sole  and  exclusive 
owner  thereof,  la  a  sufficient  allegation  of  owner- 
ahip.  The  consent  of  the  board  of  county  com- 
missioners, where  necessary  to  the  transfer  of 
such  franchise,  is  a  mere  probative  fact,  not 
necessary  to  be  pleaded. 

8.  A  tenant  in  common  of  a  ferry,  who  is  in 
sole  possesaioa,  may  maintain  an  action  to  pro- 
tect the  property  from  Injury  by  enjoining  the 
maintenance  of  another  ferry  within  the  limit 
prohibited  1^  law. 

D^rtment  1.  Appeal  from  8uperl<a-  coort, 
Dd  Norte  county;  James  B.  Murphy,  Judge. 

ActliHi  Ify  Charles  Fortaln  against  Julius 
Bmltit  and  others.  Plaintiff  appeals  from  an 
order  dlssotring  a  temporary  Injunction.  Re- 
reraed. 

A.  J.  Bledsoe,  for  appellant  Ford  &  Bur- 
Dcll.  for  respondents. 

VAN  FLEET,  J.  Action  to  restrain  and  en- 
}ola  defendants  from  maintaining  a  ferry.  The 
complaint  alleges  that  the  board  of  supervisors 
of  Del  Norte  county,  la  July,  1801,  granted  to 
plalQtlff  and  one  William  T.  Bailey  a  fran- 
cliise  to  establish  and  maintain  a  public  toll 
ferry  at  a  certain  point  on  Klamath  river,  in 
said  county,  on  the  Une  of  travel  between  that 


county  and  tbe  county  of  Humboldt,  said 
franchise  to  run  for  a  period  of  20  years  from 
the  granting  thereof;  tiiat  in  accordance  with 
the  franchise  so  granted  the  ferry  was  duly 
established  In  the  year  1891;  that  thereafter, 
and  prior  to  the  1st  of  January,  1895,  plaintiff 
became  tbe  sole  owner  of  said  ferry  and  fran- 
chise by  purchase  from  Bailey  of  all  the  lat- 
ter's  rights  and  Interest  therein,  and  that  ever 
since  be  lias  remained  such  owner,  and  has 
maintained,  operated,  and  conducted  said  fer- 
ry, and  has  expended  lai^e  sums  of  money  In 
equipping  tbe  same  with  Ixwits  and  other  ap- 
paratus, etc.;  that  in  August,  1805,  the  de- 
fendants wrongfully  and  without  authority  es- 
tablished a  ferry  for  the  carriage  of  passen- 
gers and  freight  on  said  river  contiguous  to  and 
within  one  mile  of  plalntlfTa  said  ferry,  and 
have  since,  without  right  or  authority,  main- 
tained such  unauthorised  ferry,  and  have  con- 
tinued to  carry  freight  and  passengers  across 
said  river,  in  violation  of  plaintiffs  rights; 
that  these  acts  of  defendants  have  operated 
and  do  operate  to  draw  from  plalntUTs  ferry 
a  large  portion  of  the  custom  of  tbe  traveling 
pnUlc,  and  have  resulted  in  greatly  diminish- 
ing plaintiff's  business  and  the  value  of  his 
said  franchise,  and  have  inflicted  upon  plain- 
tiff Injury  which  is  beyond  pecuniary  estima- 
tion; that  the  defendants  threaten  to  con- 
tinue the  operation  and  maintenance  of  their 
said  ferry;  and  that  such  acts.  If  permitted, 
will  whol^  destroy  the  value  of  plaintiff's 
franchise  and  property,  and  inflict  upon  him 
irreparable  Injury,  for  which  grievance  he  has 
no  adequate  remedy  at  law.  Tbe  prayer  was 
that  defendants  be  restrained  from  maintain- 
ing their  ferry  at  any  point  on  said  river  with- 
in the  distance  of  one  mile  from  plaintiff's 
ferry.  The  complaint  was  verified,  and  upon 
It  tbe  court  granted  a  temporary  injunctlou. 
Defendants  demurred  to  the  complaint  as  not 
stating  a  cause  of  action,  and  upon  tbe  same 
ground  moved  the  vacation  of  the  Injunctioa 
The  court  sustained  this  motion,  and  dis- 
solved the  injunctlou,  aud  plaintiff  appeals 
from  such  order.  The  notice  of  appeal  also 
Includes  an  appeal  from  the  order  "sustaining 
defendants*  demurrer  toplalntlfTs  complaint"; 
hut  as  such  order  can  only  be  reviewed  upon 
appeal  from  a  final  Judgment,  the  effort  to 
have  it  reviewed  in  tbe  manner  here  souj^ht  is 
tneSectual.  The  only  question  Is  whether  the 
complaint  states  a  cause  of  action,  It  being 
tacitly  conceded  that  if  it  does,  tbe  order  va- 
cating the  Injunction  was  erroneous. 

Section  2S53  of  the  Political  Code  provides: 
"No  toll-bridge  or  ferry  must  be  established 
within  one  mile  Immediately  above  or  below 
a  regularly  established  ferry  or  toll-bridge,  un- 
less the  situation  of  a  town  or  village,  tbe 
crossing  of  a  public  highway  or  the  intersec- 
tion of  some  creek  or  ravine  renders  it  neces- 
sary for  public  convenience."  In  view  of  the 
provisions  of  this  section,  we  are  unable  to  per- 
ceive wherein  the  complaint  Is  lacking  in  the 
statement  of  any  fact  materiel  to  the  relief 
sought.   In  fact  the  formal  sufficiency  of  the 
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cfnuplalnt,  wftli  an  exception  to  be  hereinafter 
DO  red.  U  not  questioned,  but  tt  Is  contended 
that  the  provlstons  of  eectiou  '2)03,  above  quot- 
ed, are  uucoustitutlonAl  and  void,  beeaase  it 
contemplates  and  autbortzeB  the  granting  of 
special  prlvfleges  wltliln  the  prohibition  of 
arUde  1,  §  21,  and  article  4,^  |  25,  subds.  19 
and  2S,  of  the  constitution  of  this  state.  But 
the  statute  contravenes  neither  of  these  prorl- 
slons.  The  flrst  provides;  "No  special  prtT- 
lleges  or  immunities  shall  ever  be  granted 
which  may  not  be  altered,  revoked  or  repeal- 
ed by  the  legislature,  nor  shatl  any  cltlisen  or 
class  of  citizens  be  granted  privileges  or  Im- 
munities which  upon  the  same  terms  sliall  not 
be  granted  to  all  citizens."  The  second  pro- 
vTdes:  *The  legislature  shall  not  pass  local  or 
special  laws  in  auy  of  the  following  enumerat- 
ed cases,  that  ts  to  say:  *  •  *  <19)  Grant- 
ing to  any  corporation,  assoctatlon  or  indi- 
vidual any  spedid  or  eKclusive  right,  priv- 
ilege er  limnuDlty.  •  •  •  (a5)  Cliartering  or 
llcendng  femes,  bridges  or  roads."  The  stat- 
ute In  question  grants  no  privileges  or  Im- 
moDKies  which  "upon  ttie  aame  terms  stiall 
not  be  granted  to  all  citizens";  nor  is  It  In 
any  sense  a  spechd  law,  but  is  general,  and 
operates  alike  upon  all  standing  in  the  same 
relation  thereto.  Nor  are  the  privileges  tt  au- 
thorizes tn  any  way  obnoxious  to  the  spirit  or 
intent  of  the  constitution  or  laws,  or  open  to 
the  objection  of  authorizing  monopolies.  The 
granting  of  such  franehisefi  nnder  proper  rc- 
atrlctlons,  such  as  are  found  In  the  Political 
Code,  and  In  the  exclusive  enjoyment  of  which 
the  grantee  Is  to  be  protected  within  reaaon- 
able  limits,  is  not  antagonistic  to  the  provi- 
sions of  the  constitution  cited,  or  any  others 
that  have  been  called  to  our  attention,  nor  to 
any  rule  of  public  policy  of  which  we  are 
aware.  Nor  does  the  enjoyment  by  the  gran- 
tee of  such  right,  of  the  limited  immunity  from 
tbe  encroartiment  of  others,  whidi  Is  contem- 
plated under  the  statute.  In  any  respect  lend 
to  the  privilege  granted  the  semblance  of 
monopoly.  The  theory  upon  which  such  rights 
are  granted  Is  to  promote  the  public  good  and 
convenience,  the  advancement  of  commerce, 
and  the  more  ready  ioteirourse  of  the  people; 
and  a  reasonable  protection  of  those  wbo  haz- 
ard their  prtvate  means  In  thus  ministering  to 
the  public  need  Is  in  the  interest  and  direction 
of  good  government  by  encouraging  enterprise. 

It  Is  contended  that  the  compialDt  is  defect- 
ive in  nor  alleging  the  consent  of  the  board  of 
supei'V'isors  to  the  alleged  acquisition  by  plaln- 
tltf  of  the  interest  of  Bailey  In  the  franchise; 
that  a  franchise  is  a  personal  trust,  which  does 
not  admit  of  sutistlttitlon  or  assignment,  with- 
out the  consent  of  the  granting  power.  But, 
If  It  was  necessary  to  allege  and  prove  this 
fact,  we  regard  the  ollegatlons  of  the  complaint 
as  sufflcient— ceiiainly  as  against  the  general 
ground  of  objection  assigned— to  admit  of  such 
proof.  The  averment  is:  "That  thereafter,  and 
prior  to  the  Ist  day  of  January.  185)5,  plalntlfP 
purchased  and  acquired  all  the  right,  title, 
and  Interest  of  the  said  Bailey  In  and  to  the 


said  franchise  and  ten-y,  and  ever  since  has 
been,  and  now  Is,  the  sole  and  exdoslve  own* 
er,"  etc.  The  ownership  of  the  franchise  Is 
the  ultimate  fact  The  steps  by  which  such 
owaenhlp  warn  aoquinedr-ofi,  for  Instance,  the 
coDsent  of  the  board,  if  neceasary— -would  con- 
stitute mere  probative  matter  not  necessary  to 
be  alleged.  But,  in  our  opinion,  the  plaintiff 
can  maintain  the  action  without  showing  sole 
ownership  of  the  franchise  In  himself.  He  fs 
at  least  a  tenant  In  common  In  the  property, 
and  In  the  sole  possession  thereof,  and  In  such 
capacity  has  a  right  to  maintain  an  action  to 
protect  such  property  from  Injury  or  destruc- 
tkn.  a  Am.  tt  Sag.  Enc  Law,  i  1130.  The 
order  dissolving  the  Injunctloii  Is  reversed. 

We  eonciir:  GAROTJTTB,  J.;  HARBISON* 

J. 


SANTA  CBUZ  BXH-CHERS'  UNION  T. 
XXL  LIME  CO.    (S.  F.  410.) 
(Supreme  Court  of  California.    Oct  10.  ISM.) 
EvtDixoK^FBOor  or  Aobkct— UBOUUTioira  ot 
AlXEOSD  AesNT. 
Deelaratioos  of  one  that  be  Is  amit  of  an- 
other are  not  admiRHlble  to  prove  the  agency, 
nor  to  bind  the  alleged  priDcfpal,  nntil  proof  at 
the  agency  has  first  been  made. 

Department  1.  Appeal  from  Btq)erior  court 
Santa  Cruz  county;  J.  H.  Logan,  Judge. 

Action  by  the  Santa  Cruz  Butchers*  Unloit 
against  the  I  X  L  lime  Coospaay.  Judgmoit 
for  phUntlfr.  and  defendant  appeals.  Reversed. 

J.  J.  Bart  flor  appellant  Svalsbaxy  &  Bmks. 

tor  respoDdent. 

PER  CURIAM.  Tlie  action  was  to  reeorcr 
for  meTcbasdise  alleged  to  have  been  sold  to 
defendant  the  theory  of  plalntift  Wng  that  Qie 
goods  were  sold  and  delivered  thnwgli  one  B. 
Cerf,  acting  om  MmOamt'B  egeat  WitkooC 
first  requiring  proof  of  the  agency,  the  court 
against  defendaat's  objecUaD.  admitted  the  tes- 
timony of  Bev«sl  -wItnesBBS  as  to  dsdaiatiens 
by  Oerf  of  his  anthority  to  tcpresent  tiie  de- 
fendant and  that  they  supposed  he  was  de- 
fendant's Bgeiit,  because  he  mm  at  tlie  time 
acthig  as  superintendent  of  the  lime  woita, 
which  defendant  had  thcDetofore  been  conduct- 
ing. This  evidence  was  wholly  hearsay,  and 
clearly  Inadnxlsallie:  and.  as  It  was  In  great 
part  all  the  evidence  upon  which  the  finding  of 
Cerf's  agency  was  based.  Its  admlssioD  was 
manifestiy  prejudicial.  It  was  necessary  that 
plaintlfT  first  establish  the  tact  at  agency  be- 
fore the  declarations  of  such  ag«it  w«e  ad> 
mlssible  to  bind  defendant.  Grlgsby  v.  Water 
Works  Co.,  40  Cal.  390;  Smith  v.  Insurance 
Co..  107  Cal.  432,  437,  40  Pac.  540.  Neither 
the  statement  of  M.  Cerf  that  Baruch  Cerf  was 
the  superintendent,  nor  the  letter  from  Bloch- 
man  &  Cerf,  were  shown  to  emanate  from  any 
one  authorized  to  bind  the  defendant,"  and  were 
not,  therefore,  conclusive  of  defendant's  lia- 
bility.  Judgment  and  order  reversed. 
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PBOPLB  n  Kl  GESFORD  t.  SUPBRIOR 
COURT  OF  CITY  AND   COUNTY  OP 
SAN  FBANCISOO  at  kI.   (9.  T.  426.) 
(Sapreme  Court  of  California.  Oct  8»  18&6.) 

ICAHDAMtm  TO  CoMpn.  Bktht  of  Judohbht  — 

Judicial  Action. 
In  proceedings,  in  tbe  nature  of  quo  war- 
ranto, for  ouster  fron  oCice  for  acceptance  of 
s  pass  from  a  railroad  coiopAny,  and  for  the 
hnposition  of  the  statutory  nne,  ibe  imposition 
of  wliicli  is  left  to  the  difwretTon  of  the  trial 
court,  defeudant  omllypleaded  not  iruiltr-  Ueid, 
that  the  action  of  the  trial  court  in  iwitaininK 
such  plea  as  sufUcient,  on  the  ground  that  the 
case  was  essentially  criminal  In  its  nature,  was 
iudteiat,  and  therefore  ntandamus  would  not  lie 
to  compel  the  entry  of  a  jodcBKitt  of  etwiter  as 
for  a  default.  Harrison.  Temple,  and  Henahaw, 
JJ.,  dissentioK. 

In  bank.  Petition  by  tbe  people  of  tbe 
Btate  of  California,  bj  tbe  attorney  ^ueral, 
on  tbe  relation  of  O.  Gesford,  against  ttie 
superior  court  for  tbe  city  and  county  of 
San  Francisco,  and  Hon.  A.  A.  Sanderaoa, 
one  of  tbe  Judges  thereof.  Denied. 

Gamtt  W.  McBiienie7>  f"  app^Unts. 
B.  Cupenter  taA  4oIm  M.  Yfi^ht,  for 
reapoodentfl. 

HcFARIjAND,  J.  Tbls  la  an  original  pe- 
fltka  filed  In  this  cont  fot  a  writ  of  man- 
damiu}  to  compel  tbe  reapoodenta  to  render 
Jadgmrat  ia  favw  aC  petltk>nerB,  as  plain- 
Ufla,  In  a  certain  proceeding  pending  in  the 
court  ot  Ecspondeuta,  In  which  tbe  petttlon- 
«rs  here  were  pbtlndtCa.  and  one  M.  &.  Big- 
gins defMKtaAt.ln  acc(Mrdance  wltb  the  prayer 
ot  the  conplatat  In  said  proceediiig.  The 
complaliU  In  said  cue  of  Peogite  t.  Htgglna, 
In  which  said  Gesford  was  relator,  ctrntained 
two  coantSk  In  tbe  first  count  it  was  char- 
ged HbstaatlaUy  that  tbe  said  Higglna  bad 
Intruded  htmaelf  upon  tbe  office  ot  Insur- 
SDce  eommlsaloner,  aad  that,  for  eertala  rea- 
aona  given  in  aald  eempbdiit,  be  bad  no  title 
to  said  office.  In  the  second  count  It  was 
charged  substaaiially  that  said  Hlgglns  had 
accepted  aud  was  using  a  free  pass,  Issued 
by  a  certain  railroad  company,  over  the 
roads  operated  by  It  in  this  state,  and  that 
be  bad  therefore  forfeited  tbe  said  ofIh»  of 
Insurance  commissioner.  In  tbe  prayer  of 
the  complaint  judgment  was  salted  that  said 
Qesford  be  declared  to  be  entitled  to  said 
office;  that  said  Hligglns  was  not  entitled  to, 
bat  bad  forfeited,  the  same;  and  that  he 
(HIgijMM)  be  fined  In  the  sum  of  95,000.  Hlg- 
glns donnrred  to  tbe  complaint.  Hie  de- 
murrer was  sustained  as  to  the  first  count, 
without  leave  to  ameud.  and  the  demnrrer 
was  flfustalned  as  to  tbe  second  count,  with 
leave  to  amend;  tbe  demurrer  to  the  second 
count  apparently  being  sustained  upon  tbe 
ground  that  tbe  averment  that  HigKliis  bad 
tecelTed  said  pass  was  made  upon  informa* 
Hon  and  belief,  whereas  it  should  hare  been 
made  positively.  The  plaintiffs  after^vaids 
amended  the  second  couut  by  inserting  a 
poaltlTe  aTerment  of  the  receipt  of  said  pass. 


Thereupon  the  defendant  in  said  case  (Ilig- 
gfns)  wally  pleaded  that  be  was  not  gutltjr 
of  the  offense  charged,  which  plea  was  en- 
tered upon  the  minutes  of  tbe  court.  Xot- 
wltbstandlng  said  plea,  the  plaintiffs  in  saldf 
case  procured  the  clerk  to  enter  a  default  of 
the  defendant;  and  thereafter  tbe  plalntltTs 
In  said  action  (petitioners  here)  applied  t<y 
tbe  respondents  <tbe  said  court  and  the  Judge 
thereof)  for  a  Judgment  In  accordance  wltb 
the  prayer  of  their  complaint,  and  tbe  court 
refused  to  enter  said  Judgment  or  any  Judg- 
ment Thereapon  they  filed  the  present  pe- 
tition in  this  court,  aalilDg  that  said  respond- 
ents be  "cMnmanded,  upon  said  default  and- 
the  papers  and  pleading  in  this  cause,  to  en- 
ter a  Judgment  in  favor  of  these  petitioners*, 
aa  plaintiffs  la  said  action,  for  the  reHef  de- 
manded 1b  the  complaint." 

It  Is  o<sr  ^lnl(Hi  that  the  petition  shohIA 
be  denied.  It  Is  argued  recy  strenuously  by 
counsel  for  respondents  that,  after  tbe  de- 
mnrrer had  been  sustained  to  the  first  count 
of  the  complaint  In  People  v.  Hlgglns,  tbe 
case  was  then  simply  a  proceeding  to  have 
defendant's  title  to  an  olBce  dechtred  for- 
feited for  eertahi  alleged  misconduct,  and  t» 
have  him  punished  by  a  fine;  that  this  pro- 
ceeding was  thffli  (whatever  Its  form)  essea- 
tlally  criminal  In  Its  nature;  and  that,  there- 
fore, the  plea  of  not  gnll^  was  sufficient. 
No  doubt,  the  proceeding  was  quasi  criminal. 
It  is  true  that  the  mere  acceptance  of  a  pass 
is  not  itself  a  crime;  but  one  who  holds  an 
office  and  a  pass  at  tbe  same  time  may  be 
subt>ected,  by  a  proceeding  Uke  tbe  one  bene 
oBder  review,  to  a  severe  criminal  punish- 
ment. It  is,  at  least,  doubtful  If  he  could 
be  compelled  to  give  evidence  against  him- 
self. See  Thurston  t.  Olark,  107  Cal.  285, 
40  Pac.  436,  and  cfflMs  there  cited.  But 
wheCher  or  not  hia  said  plea  of  not  guilty 
was  a  proper  and  ralBcient  plea  Is  a  ques- 
tion not  here  before  us.  That  question  wa» 
passed  upoa  JndlclaBy  by  the  court;  and,  IT 
it  commuted  an  error  In  deciding  that  quea- 
tlon,  sncb  error  cannot  be  reviewed  on  man- 
damua  The  case  is  quite  similar  Id  prlnd- 
|de  to  that  of  People  t.  Pratt,  28  Cal.  1881 
In  tbe  latter  case  the  plaintiffs  mored  the 
trial  conrt  to  enter  a  Judgment  dtsmisstng 
the  action  at  their  costs,  and  the  defendant 
opposed  the  notion  upon  tbe  ground  that 
be  bad  a  counterclaim.  The  court  denied 
the  motion,  and  plaintiffs  applied  to  this 
court  for  a  mandate  commanding  the  lower 
court  to  enter  such  Jndgment.  They  contend- 
ed tbat  the  alleged  connterclalm  could  not  be 
legally  made  In  the  action,  and  that  It  bad 
been  wtthdrawn  by  a  certain  stipulation. 
This  conrt,  hi  de^yl□g  the  writ,  said:  "Both 
of  these  propositions  were  denied  by  tlie  de- 
fendant and.  In  deciding  them,  tbe  conrt 
acted  Judicially,  not  ministerially;  and,  hay- 
ing denied  them  according  to  the  best  of  his 
ability,  a  mandamus  does  not  Me  to  corapol 
him  to  reverse  bis  decision  and  render  a  dtf- 
fierent  aa».    [Citing  atitborltles.]   Tbls  writ 


Digitized  by 


Google 


884 


4G  PACIFIC  BEPOUTEK. 


(Cal. 


lies  to  compel  a  subordinate  Judicial  tribunal 
tu  proceed  and  exercise  Its  functions  when 
It  has  neglected  or  refused  to  do  so;  but, 
when  tlie  act  to  be  done  is  judicial  or  dis- 
cretionary, the  writ  cannot  direct  what  deci- 
sion or  Judgment  shall  be  rendered,  nor  can 
It  be  granted  after  the  inferior  tribunal  has 
acted  for  the  purpose  of  reviewing  its  deci- 
sion. *  ♦  •  To  review  errors  Is  not  the 
office  of  the  writ  of  mandamus."  This  lan- 
guage merely  states  a  principle  well  estab- 
lished, and  frequently  declared  by  this  court. 
Many  of  the  authorltleB  on  the  subject  are 
cited  in  the  opinion  of  the  court  In  Strong 
T.  Grant,  G9  Cal.  100,  33  Pac.  733,  734,  which 
was  a  petition  for  a  writ  of  mandamus  com- 
manding the  supeilsr  court  to  dismiss  a  cer- 
tain criminal  action  pending  therein.  The 
writ  was  denied,  and  this  court  said:  "The 
rule  ie  so  well  established  that  it  may  be 
said  to  be  unlrersal  that  the  writ  of  manda- 
mus cannot  be  used  to  correct  the  errors  of  a 
court  in  passing  upon  questions  regularly 
submitted  to  It  in  the  course  of  a  Judicial 
prcceedlag,  or  to  control  the  exercise  of  Its 
discretion."  The  rule  there  stated  applies 
to  the  case  at  bar  as  clearly  as  to  any  of 
the  numerous  cases  to  which  It  has  been  ap- 
plied by  this  court  By  their  motion  for 
Judgment  the  petitioners  Invoked  a  Judicial 
decision,  and  such  decision  cannot  be  review- 
ed on  mandamus.  This  Is  clearly  not  a  case 
where,  upon  an  undisputed  default,  the  law 
specially  enjoins  upon  the  clerk  or  the  court 
the  ministerial  duty  of  entering  a  certain 
Bpcclflcally  defined  Judgment  All  the  ques- 
tions here  Involved  are  disputed  questions, 
calling  for  the  exercise  of  a  Judicial  discre- 
tion. What  kind  of  a  Judgment  should  or 
could  this  court,  by  wilt  of  mandate,  com- 
mand t^e  respondents  to  enter?  Moreover, 
under  any  view,  the  petitioners  had,  by  ap- 
peal, "a  plain,  8[>eedy,  and  adequate  remedy, 
in  tlie  ordinary  course  of  law,"  and  therefore 
mandamus  does  not  He.  As  was  said  in 
People  V.  Pratt,  supra:  "If  the  court  has 
committed  an  error  in  denying  the  plaintiff's 
motion,  the  same  can  be  reviewed  on  appeal, 
which  is  a  speedy  and  adequate  remedy  In 
the  ordinary  course  of  law,  within  the  mean- 
ing of  the  four  hundred  and  sixty-eighth 
section  of  the  practice  act"  If,  when  the 
case  of  People  v.  Higglns  shall  have  com6 
on  for  trial,  the  plaintiffs  therein  shall  elect 
to  submit  it  on  a  motion  for  Judgment  on 
the  pleadings,  and  the  court  shall  decide 
against  them,  and  render  Judgment  for  de- 
fendant, an  appeal  will  be  the  natural  and 
rtgular  remedy;  and  If  the  defendant  there- 
in shall  continue  to  stand  upon  his  present 
plea,  and  refuse  to  ask  leave  to  amend,  he 
must  incur  the  hazard  of  what  this  court 
may  finally  decide  In  the  premises  if  the 
case  shall  come  here  regularly  on  appeal. 
The  Issuance  of  the  writ  of  mandamus  would 
forever  preclude  any  defense  upon  the  mer- 
its. 

Under  the  above  viewi.  It  la  unnecessary 


to  Inquire  what  similarity  there  is  between 
the  proceeding  of  People  v.  Higglns  and  the 
old  writ  of  quo  warranto.  The  prayer  of  the 
petition  is  denied,  and  the  writ  dismissed. 

We  concur:  VAN  FLEET,  J.;  QAfiOUT- 
TB,  J. 

BBATTT,  0.  J.  I  concur  in  the  Judgment 
denying  the  writ  The  action  of  the  clerk  in 
entering  a  default  after  the  court  had  accept- 
ed the  oral  plea  of  not  guilty  was  entirely 
nugatory.  The  question  whether  the  defend- 
ant was  in  default  or  not  was  a  question  for 
the  court,  and  not  for  the  clerk,  to  decide. 
The  court  decided— erroneously,  it  m&y  be 
conceded— that  the  proceeding  was  criminal, 
and  that  an  oral  plea  entered  on  the  minutes 
was  sufficient.  The  motion  for  Judgment  waa 
therefore  a  motion  for  judgment  on  the  plead- 
ings, and,  it  may  also  be  conceded,  was  er- 
roneously decided;  but  I  do  not  understand 
that  mandate  is  the  proper  remedy  In  such  a 
case.  The  proper  course  for  the  r^tor,  if  he 
was  confident  of  his  position,  waa  to  submit 
the  case  for  decision  and  final  Jndgmait  on 
the  pleadings,  and,  if  the  Judgment  wait 
against  him,  to  appeal. 

HARBISON,  J.  (dissenting).  The  attorney 
general  commenced  an  action  In  the  superior 
court  In  the  name  of  the  people  of  the  state, 
on  the  relation  of  Henry  C.  Geeford,  against 
M.  It  Higglns,  alleging  that  he  waa  unlaw- 
fully holding  and  exercising  the  ofllce  of  In- 
surance commissioner.  In  addition  to  the 
statement  of  the  cause  of  action,  the  com- 
plaint also  set  forth  the  facts  showing  the 
claim  of  Gresford  to  the  ofl3ce,  and  prayed 
Judgment  that  the  defendant  be  excluded 
from  the  office,  and  Gesford  be  put  In  posses- 
sion thereof.  The  cause  of  action  was  set 
forth  In  the  complaint  in  two  counts,  and  the 
defendant  demurred  to  each  of  these  counts, 
and  also  demurred  to  the  complaint  as  a 
whole,  upon  the  ground  that  several  causes 
of  action  were  Improperly  united.  The  court 
sustained  thedemuirer  to  the  first  count  with- 
out leave  to  amend,  and  also  sustained  the 
demurrer  to  the  second  count,  but  gave  the 
plaintiff  leave  to  amend  the  same.  Under  the 
leave  thus  g\r&i,  the  plaintiff  filed  an  amend- 
ment to  this  connt,  and  thereupon  the  attor- 
ney for  the  defendant  appeared  fn  court  and 
tendered  the  following  oral  plea:  "The  de- 
fendant pleads  that  he  is  not  guilty  of  tUe  of- 
fense charged,"  upon  which  the  following  en- 
try was  made  In  the  minutes  of  the  court: 
"In  this  action  the  defendant's  attorney,  Mr. 
Carpenter,  appeared  for  his  client,  M.  R.  Hig- 
glns, and  pleaded  that  said  Higglns  Is  not 
guilty  of  the  offense  charged."  Thereafter, 
at  the  request  of  the  plaintiff,  the  clerk  en- 
tered the  default  of  the  defendant  for  his 
failure  to  appear  and  answer  the  complaint 
as  amended;  and  the  plaintiff  applied  to  the 
court  for  the  relief  demanded  in  the  com- 
plaint, but  the  judge  thereof  ^«nted  the  said 
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appU»tl(HB,  and  refused  to  glre  any  relief 
whaterw,  or  to  recognize  the  said  default  ati 
belnsr  properly  entered,  upon  the  ground  tliat 
tbe  action  bereln  was  a  criminal  cause,  and 
that  a  plea  of  not  guilty  was  proper  to  the 
complaint  aa  antended  herein.  The  present 
apidication  la  made  by  the  plaintiff  for  a  writ 
of  mandate  commanding  the  respondent  to 
entertain  the  application  of  these  petitioners 
for  tbe  relief  demanded  In  the  complaint,  and 
to  enter  a  judgment  In  their  favor  aa  therein 
demanded.  The  respondent,  In  bis  answer, 
avers  tbat  be  baa  already  entertained  the  ap- 
plication of  the  plalntifT  and  has  denied  the 
same. 

The  order  sustaining  the  demurrer  to  the 
flzat  count  at  the  complaint,  without  leave  to 
nmesoA,  was  equivalent  to  a  judgment  that  the 
jjdlalntlff  was  not  entitled  to  any  relief  based 
upon  that  count;  and  the  subsequent  amend- 
ment to  fhe  second  count  bad  the  ef^  to 
make  that  count  as  thus  ameMed  the  only 
eomtfahtt  lo  the  action,  and  the  sole  basis 
of  the  relief  sou^t  by  tbe  plaintiff.  The 
action  was  brought  under  section  803,  Code 
Civ.  Proc,  which  provides:  "An  action  may 
be  brought  by  the  attomey^eneral,  in  tbe 
name  of  the  people  of  this  state,  iqnn  his  own 
infimnatlon,  or  upon  the  complaint  of  a  private 
party,  against  any  poson  who  usurpa,  Intrudes 
Into,  or  unlawfully  holds  or  exercises  any  pub- 
lic office,  dvU  or  mUltazy,  or  aoy  ftanchlse 
vlthin  this  state."  Such  an  action  Is  a  dvll 
action,  whether  It  be  re^rded  as  authorized 
by  the  above  section  of  tbe  Code,  or  as  a  pro- 
ceeding instituted  under  the  provlBlon  In  tbe 
conatltntlon  giving  to  tbe  superior  court  Juris- 
diction to  Issue  writs  ot  quo  warranto.  In 
People  V.  Perry,  79  CaL  lOtS.  21  Pac.  424,  the 
court  said  of  a  similar  action  brought  under 
the  above  section:  "This  Is  a  proceeding  sub- 
atantlally  equivalmt  to  that  by  quo  warranto. 
It  Is  the  same  as  quo  warranto,  with  some- 
thing added."  See,  also.  People  v.  Bingham. 
82  CaL  238,  22  Pac.  1039;  People  v.  Pease, 
30  Barb.  aSS;  People  v.  Thacher,  65  N.  T. 
525.  Hr.  High,  In  bis  treatise  on  Bztniordl- 
nary  Legal  Remedies,  says  (section  710):  "The 
tendency  of  tbe  courts  In  modem  times  being 
to  regard  an  Information  in  tbe  nature  of  a  quo 
warranto  in  the  Ught  of  a  civU  remedy  in- 
voked for  the  determination  of  civil  rl^ts, 
although  stUl  retaining  its  criminal  form  and 
some  of  the  incidents  of  criminal  proceedings, 
the  better  doctrine  now  is  that  pleadings  should 
conform  as  br  as  possible  to  the  general  prin- 
ciples and  rules  of  pleading  which  govern  In 
ordinary  dvil  actions."  As  a  dvll  action  au- 
tboriaed  biy  tbe  Code  of  dvU  Procedure,  it  Is 
subject  to  Ibe  mles  of  pleadhig  given  in  that 
Code,  section  421  of  which  declares:  "The 
fbrms  ot  pleadmg  la  dvll  actions,  and  the 
rules  by  wluch  the  soffldency  ot  the  plead- 
ings fs  to  be  determined,  are  those  prescribed 
in  this  Code."  And,  by  section  422,  the  only 
pleadings  allowed  on  the  part  ct  ti>e  defendant 
are  the  demurrer  ta  the  comphdnt  and  the 
answer.   The  provision  in  section  446,  that 
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every  pleading  must  be  subscribed  Qm 
plaintiff  or  bis  attorney,  and  of  section  466, 
that  all  pleadings  subsequent  to  tbe  complaint 
must  be  filed  with  the  cleric,  and  copies  thereof 
served  upon  the  adverse  par^  or  his  attorney, 
render  it  necessaiy  that  ail  pleadings  sbaU  be 
in  writing  or  printed,  and  preclude  a  party 
from  making  any  oiatl  pleading  whatever. 
There  Is  no  ground  for  considering  that  the 
present  action  la  instituted  under  the  pro- 
visions of  section  772  of  the  Penal  Code,  or 
that  It  Is  to  be  regarded  as  criminal  In  its 
nattue.  The  superior  court  can  act  under  tiiat 
section  only  when  It  has  received  an  accusation 
In  writing,  aliasing  that  the  officer  has  charged 
and  collected  illegal  fees,  or  has  refused  or 
neglected  to  perform  the  official  duties  per^ 
taining  to  bis  office.  The  only  grounds  alleged 
In  the  complaint  herein  are  the  failure  to  file 
a  suffldent  bond,  and  the  subsequent  accept- 
ance and  use  of  a  free  pass  granted  to  blm  19^ 
the  South  em  Padfic  Company,  a  railroad  cor- 
poration (^crated  within  this  state;  and  of 
neither  of  tiieae  acts  can  there  be  predicated 
any  turpitude  or  ne^ect  of  official  duty.  The 
people  have  prescribed  certain  ccmdlttona  un< 
der  which  its  offlcera  may  exercise  the  func- 
tions of  the  offices  to  which  they  have  been 
elected  or  appointed,  and  have  declared  that 
in  certain  cases  they  shall  no  longer  hold  such 
offices,  one  of  which  Is  the  acceptance  ot  a  free 
pass  from  a  railroad  or  other  transportation 
company.  Const  art  12,  |  19.  The  accept- 
ance  of  sndi  a  paas  has  no  mtae  ot  the  ele- 
mento  of  a  criminal  nature  than  would  the  ac- 
ceptance hy  an  officer  (tf  a  lucrative  office 
under  tbe  United  States,  or  tbe  absence  from 
the  state  by  a  Judicial  officer  for  more  than 
GO  days,  or  tbe  voluntary  removal  from  tbe 
county  for  which  the  officer  was  elected,  either 
of  which  acts  would  be  a  ground  for  dedaring 
that  he  could  no  longer  exercise  the  office. 
See  People  v.  Leonard,  73  Cal.  230,  14  Pac. 
853. 

Under  a  writ  of  quo  warranto,  or  an  Infor- 
mation In  the  nature  of  a  quo  warranto,  tlie 
defendant  was  required  either  to  disclaim 
or  justitjr.  The  state  was  not  requli-ed  to 
make  any  showing,  but  tbe  onus  was  upon 
the  defendant  to  establish  his  right  to  a 
judgment  In  his  favor.  He  was  required 
either  to  deny  that  be  was  in  tbe  exercise 
of  the  office,  or  to  allege  facts  sufficient  to 
show  that  he  had  the  right  to  exercise  the 
office.  People  v.  Crawford,  28  Mich.  SS; 
High,  Extr.  Bem.  {  716.  A  plea  of  not  guilty 
was  Insufficient  and  not  to  be  regarded  as 
a  defense.  Attorney  General  v.  Foote,  11 
Wis.  14;  Com.  V.  McWIIliams,  11  Pa.  St  61. 
Even  In  Illinois,  where  the  proceedings  are 
required  to  be  In  many  respects  in  analogy 
to  criminal  proceedings,  It  Is  lield  that  "the 
defendant  must  either  disclaim  or  justify. 
If  be  disclaims,  the  i>eople  are  at  once  enti- 
tled to  judgment  If  he  justifies,  he  must 
set  out  his  title  specially.  It  is  not  enough 
to  allege  generally  that  he  was  duly  elected 
or  appointed  to  tbe  office,  but  he  must  state 
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particDlftrtT  how  be  vu  elected  or  appoint- 
ed. He  most  ehow  on  ttie  face  of  the  plea 
that  he  haa  a  Taltd  title  to  the  ofDce.  The 
people  are  not  bonnd  to  ahow  anything.  The 
Information  calle  upon  the  defendant  to  show 
hy  what  warrant  he  nerclses  the  functions 
of  the  office,  and  he  mnst  exhibit  good  an- 
tborlty  for  so  doing,  or  the  people  will  be 
entitled  to  Judgment  of  ouster."  Clark  t. 
People,  16  IlL  213.  And  although  the  com- 
plaint under  the  procedure  authorized  In  this 
state  need  not  have  alleged  the  facts  con- 
stituting the  usurpation  or  Illegal  exerc-lse 
of  the  office  by  the  defendant,  but  would 
have  been  sufficient  by  merely  ailing  that 
he  Is  unlawfully  exercising  the  office  (Pal- 
mer V.  Woodbury,  14  Cal.  4S),  leaving  his 
nght  to  such  exercise  to  be  pleaded  In  his 
defense,  yet  these  allegations  In  the  com- 
plaint herein  being  material  and  relevant  to 
the  Issue,  and  not  having  been  denied,  the 
facts  thus  alleged  must  be  held  to  be  admit- 
ted by  him.  People  v.  Knox,  38  Hun.  236. 
If  the  defendant  Is  In  default  in  answering 
or  pleading  to  the  Information,  he  Is  regard- 
ed as  confessing  all  Its  allegations,  and  the 
court  must  thereupon  proceed  to  judgment 
of  ouster  forthwith.  High,  Eitr.  Rem.  8  TSti. 
As,  therefore,  the  defendant  herein  was  In 
default  by  reason  of  bis  failure  to  make  any 
answer  to  the  allegations  In  the  complaint, 
the  plalntifF  was  entitled  npon  such  default 
to  a  judgment,  and  the  court  should  have 
entertained  Its  application  therefor,  and  ren- 
dered judgment  In  Its  behalf. 

It  Is  unnecessary  to  determine  whether  the 
relator  has  any  right  to  the  office  held  by  the 
defendant  If  the  defendant  Is  rightfully  In 
the  exercise  of  the  office,  the  relator  can  have 
no  right  thereto;  and.  If  the  defendant  has 
no  right  to  the  office,  It  Is  Immaterial  to  him 
whether  the  office  Is  vacant,  or  to  be  held  by 
the  relator.  People  v.  Abbott.  16  Cal.  358. 
The  attorney  general  Is  authorized  to  bring 
the  action  upon  the  complaint  of  a  private 
party,  and  It  Is  not  necessary  that  It  ap- 
pear from  bis  complaint,  or  be  shown  to  the 
court,  that  such  relator  Is  entitled  to  the 
office  (People  v.  Bingham.  82  Cal.  238,  22 
Pac.  1039);  and,  although  the  court  may  de- 
termine the  right  of  the  relator  to  the  office 
(Code  Civ.  Proc.  S  610).  It  Is  not  required 
to  do  so  (People  v.  Phillips.  1  Denio,  388; 
High,  Extr.  Rem.  {  757).  Nor  will  a  de- 
fective averment  of  the  relator's  right  de- 
feat the  right  of  a  state  to  a  Judgment  of 
ouster  against  the  defendant.  State  v.  Pal- 
mer. 24  Wis.  63. 

The  refusal  of  the  court  to  grant  the  appli- 
cation of  the  plalntifF  "upon  the  ground  that 
[he  action  herein  was  a  criminal  cause,  and 
that  a  plea  of  not  guilty  was  proper  to  the 
complaint  as  amended  herein,"  was  not  a 
Judgment  in  the  action  or  the  exercise  of  any 
Judicial  discretion,  but  was  a  refusal  to  rec- 
ORuize  the  existence  of  the  default,  and  to 
proceed  la  the  case  In  the  only  mode  then 
remaining  for  Its  action.  The  default  of  the 
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defMdant  In  failing  to  answer  the  eoBQilatat 
was  an  admission  by  blm  of  the  tmth  <rf  the 
fhcts  alleged  In  the  complaint,  and  ataoold 
have  been  treated  with  the  same  effect  am 
If  these  facta  had  been  found  by  the  oonrt 
upon  competent  evfdenca.  The  plaintiff 
thereby  acquired  the  right  to  a  Judgment  that 
the  defendant  n-as  unlawfully  exercising  the 
office,  and  that  he  be  excluded  therefrom; 
and  the  refusal  of  the  court  to  recognise  this 
right,  and  to  give  this  Judgment  to  the  plain- 
tiff, was  a,  refusal  to  perform  an  act  which, 
from  the  nature  of  Its  functions.  It  was  re- 
quired to  perform.  The  court  had  ceased  to 
have  any  opportunity  for  the  exercise  of  Ju- 
dicial discretion  In  the  case,  but  the  entry  of 
this  Judgment  had  become  an  absolute  dirty 
on  Its  part,  which,  in  case  of  Its  refusal,  K 
may  Ik  compelled  to  perform.  Where  a  Tcr- 
dict  or  finding  of  facte  authorises  a  particular 
judgment,  as  an  Inevitable  conclusion  of  law 
therefrom,  and  permits  no  other  Judgment, 
there  is  no  place  for  the  exercise  of  Judicial 
discretion,  and  the  court  may  be  compelled 
by  mandamus  to  cause  such  judgment  to  tie 
entered.  Russell  v.  Elliott,  2  CaL  2ffi;  Peo- 
ple V.  Sexton,  24  Cal.  78;  Wood  v.  Strother, 
76  Cal.  545,  18  Pac.  766;  Johnston  v.  Superior 
Court,  106  Cal.  606,  88  Pac.  86;  Keller  v. 
Hewitt,  10»  Cal.  146,  41  Pac  871;  Hensley  v. 
Superior  Court,  111  Cal.  541,  44  Pac.  232; 
Lloyd  V.  Brinek,  85  Tex.  1;  Cortleyon  r. 
Teneyck.  22  N.  J.  Law,  State  r.  Whittet, 
61  Wis.  831,  21  N.  W.  245;  Insurance  Co.  t. 
Wilson,  8  Pet  291;  High.  Extr.  Rem.  |  235; 
2  SpeU.  Extr.  Relief,  f  1407;  Merrill,  Mand.  f 
189.  Whether,  in  addition  to  such  Judgment, 
a  fine  shall  be  imposed  upon  the  defendant, 
is  by  the  express  terms  of  section  809,  Code 
Civ.  Proc.,  left  to  the  discretion  of  the  su- 
periOT  court;  but  the  right  to  exercise  Its  dis- 
cretion In  this  particular  does  not  limit  or 
qualify  Its  duty  to  enter  the  judgment  of 
ouster;  and,  although  it  cannot  be  controlled 
in  the  exercise  of  this  discretion.  It  may  be 
compelled  to  proceed  to  Its  exercise.  The 
discretion  given  to  the  court  Is  not  to  deter- 
mine whether  It  will  act.  but  Is  limited  to  ibe 
mode  In  which  It  will  act,  and  in  such  cui*8 
mandamus  will  lie  to  compel  a  court  to  act 
and  exercise  the  discretion  given  to  it 
Jacobs  V.  Board.  100  Cal.  121,  34  Pac.  630;  2 
Spell.  Extr.  Relief.  $  1894;  High,  Extr.  Rem. 
f  24.  In  my  opinion,  the  application  for  the 
writ  should  be  granted. 

We  concur:    TBMPLB.  J.;  HENSHAW,  J. 


JURGBN6  T.  NBW  YORK  LIFB  INS.  OO. 

(8.  F.  283.) 
(8i4>reme  Court  of  California.   Oct  8,  1896.1 
In  bank.    Petition  for  rehearing.  Denied. 
For  opinion  in  division,  see  45  Pac.  1(KV4. 

PER  CURIAM.  Bebearlng  denied. 

BEATTY,  a  J.  I  dissent  from  some  of  the 
conclusions  of  the  court  in  this  case,  and. 
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1ber^i(H«,  from  the  order  denytag  a  rebeailng 
befoK  tie  court  In  tank.  It  will  be  ob«erTed 
that  the  dectalon  does  net  g«  tipen  ihe  grotnKl 
tbat  the  plalntUf  was  not  fact  4efnaded. 
On  the  toatnrj,  H  «ssinDe8  tiiat  be  was  d«- 
fraaded,  but  hcdds  -that  he  ceald  not  reaciad 
by  blB  own  act  wltkont  tendectog  «  releaw 
by  his  wife  of  ber  Interest  In  the  pdttey.  1 
think  this  la  probably  a  sosnd  eoortmctlon  of 
the  statvte.  C\y.  Oe«e,  f  ie8».  But  if  plato- 
tiff  coald  net  effect  a  reeclaslon  by  Ma  own 
act  wMbout  patting  the  defMidant  In  etatn 
quo.  It  does  not  follow  that  be  could  not  com- 
pel a  reaclasfon  by  an  action  Instttuted  lor 
that  purpose.  Tbe  present  action,  It  Is  trnev 
la  n«t  hi  form  an  action  to  reaelnd,  asd  that 
Is  not  the  relief  prayed.  Hie  coaip}alnt  ivo- 
ceeds  upon  the  theory  that  a  rescission  was 
effected  by  the  aot  of  tbe  plaintiff,  and  merely 
prays  Judgment  for  tbe  amount  of  premium 
paid.  But,  assuming,  as  the  opinion  does, 
that  the  plaintiff  was  really  defrauded,  his 
complalat  states  facts  saCcient  to  warrant  a 
jadmneot  of  rescission, — facts,  in  other  word^ 
sufficient  to  constitute  a  cause  of  action,— 
though  not  sufficient  to  warrant  the  specific 
relief  aooght  b!<r-  the  prayer.  In  this  respect, 
however,  the  complaint  was  amendable,  and 
the  omlflslon  to  make  Sirs.  Jnrgens  a  party 
was  waived  by  tbe  failure  to  demur. 

Ab  to  the  rights  of  Mts.  Jnrgena,  It  made 
no  difference  whether  she  could  or  could  not 
be  compelled  to  release  her  Interest  in  tbe 
policy.  If  she  could  be  eomp^ed,  in  an  ac- 
tion to  rescind,  to  release  her  Interest,  sbe 
was  a  necessary  party  to  such  action  onJ^  for 
the  protection  of  the  defendant,  and  tbe  de- 
fendant could,  by  falling  to  demur  to  tbe  com- 
plaint for  nonjoinder,  waive  the  advantage 
of  a  decree  binding  upon  her.  If  sbe  could 
not  be  compelled  to  i^elease  her  Interest,  that 
would  not  have  been  a  reason  for  denying:  a 
rescission.  It  Is  only  to  cases  of  mere  mis- 
take that  rescission  cannot  be  adjudged  with- 
out putting  the  party  against  whom  It  Is  ad- 
Judged  in  statu  quo.  Civ.  Code,  f  aWT.  A 
party  who  has  secured  an  advantage  f>nr  an- 
otber  by  fraud  cannot  avoid  re8Cls8l<Ha  upon 
the  ground  that  he  baa  involved  himself  in 
obligations  to  tMrd  parties.  Masson  v.  Bovet, 
1  Denlo,  «h  Hammond  t.  Pennoek,  «1  N.  Y. 
14B. 


8TATB  «c  rd.  DtTBTIN  t.  RUSK  «t  al. 

(Supreme  Court  of  Washington.   Oct.  10,  180C.) 

STATDTBS— KiPBAL  ST  iMPUOATtON— TlTLB  OF  ACT 

— CossTiTUTi'iSAL  Law— Act  Relating 

TO  SpMfKlOR  CoVltTS. 

1.  Act  Mnrch  1ft,  ITOS  (Taws  Ifll^.  p.  176», 
making  geBemI  prtrvisiao  for  the  election  of  all 
anperior  court  jodges  in  tbe  districts  thereby 
provided  for,  repeals,  by  iraplicatloo.  Act  March 
%  1891  {I^aws  1S91.  p.  117).  providing  for  Judgra 
and  additional  judges  in  certain  counties  of  the 
atate. 

2.  The  title  of  Act  March  19,  1895  ("Ad  act 
in  relation  to  superior  courts  and  the  election  of 
snpwior  coort  Jadgea"),  snfltdently  indicatea  the 


eubtfeet-mattpr  of  the  set  to  unthorlce  any  pi^ 
vision  therein  relating  to  nich  courts  «r  tba 
election  of  such  judces. 

3.  Const,  art.  4,  §  o,  providing  that  ""there  sfaaM 
be  In  each  of  the  organized  counties  of  thh  state 
a  savierior  court,  for  which  at  least  one  Judge 
shall  be  elected  by  the  qualified  electors  of  taa 
county  at  the  general  state  election:  provided* 
that  ontil  otherwiRe  directed  by  the  legislature, 
one  Jodge  only  shall  be  elected  for  the  countiea 
ot  *  *  (grouping  eer«afai  eownties  together 
into  districts),  does  not  prohibit  tiie  legitdamra 
from  changing  the  districtB  therein  made,  exjept 
to  set  apart  a  county  aa  a  district,  bat  it  may 
also  chaniie  the  gromplat  aC  coantin  wUcb  ara 
united  with  others  to  form  diatilcts,  aa  is  dona 
by  Act  March  18,  1885;  and  such  act  la,  there- 
fore, not  in  conffict  with  the  oonstitirtlonal  pro> 
vision. 

Appeal  firom  superior  conrt  KDcUtgt  county; 
Sol.  Smith,  Judge. 

Proceeding  fur  mandamna,  on  relation  ot 
EClnun  Duatin,  against  Claud  Rusk  and  Wil- 
liam Olsen,  as  chairman  and  secretary,  respec- 
tive, of  the  People's  Party  ctmventlon  cC 
KUdtltat  county,  to  compel  them  to  certify 
tbe  nomination  of  tbe  relator  hiy  such  conven- 
tion aa  candidate  fbr  Jndge  of  the  superior 
court  By  act  March  2.  1891.  creating  addl* 
tional  Judges,  It  was  provided  that  there  abould 
be  one  siqienor  Judge  hi  EUckltat  county. 
By  Act  March  19, 1885.  such  county  waa  Jolnefl 
with  others  to  form  a  Judicial  district.  Fnus 
an  order  granting  a  peremptory  writ  the  re- 
spondents appeaL  Reversed. 

George  N.  Maddock  and  N.  BL  Brooks,  fa 
appeUanta.   W.  B.  Ffwby  ud  H.  DnaUn,  te 

the  State. 

HOXT,  a  J.  To  austaln  the  judgment  en- 
tered in  the  Buperiw  court,  it  Is  aeceesary  t» 
bold  that  tbe  ^  of  March  1»,  1895,  entitM 
"An  act  in  relation  to  superior  eo«rts  and  tbe 
election  of  superior  court  judges, "  Is  uncca- 
stitutlonal,  or  that,  if  constitutknBl.  tbe  aet 
of  March  2,  1891.  entitled  "An  act  providing, 
for  Judges  and  additional  judges  for  tbe  supe- 
rior coort  tn  various  eonnties  In  tbe  state  at 
Wasblngton  and  declaring  an  emergency," 
was  not  repealed  thereby.  Aa  to  tbe  lattar 
proposition,  it  1b  sufficient  to  say  that  the  plofti 
Intent  of  the  legislature  was  to  provide  net 
for  tbe  election  of  additional  judges  ta  certala 
counties  or  districts,  but  to  provide  for  the 
election  of  all  of  tbe  superior  court  Judge* 
of  the  state  by  districts  provided  Air  In  the 
act.  This  being  tbe  evident  object  of  the  act; 
It  must  be  held  to  have  repealed  the  act 
1891,  notwithstanding  the  abaenoe  of  any  re- 
pealing dame. 

The  consfltotionallty  of  tbe  act  Is  attacked 
upon  two  groonds:  (1)  Tbat  the  title  does 
not  suffloientty  indicate  the  subjcct-nintier  con- 
tained in  tbe  act;  and  (2)  tbat  tbe  act  la  la 
contraventioD  of  section  B,  art.  4,  of  the  coi^ 
Btltution  of  the  state. 

Aa  to  the  first  question  It  Is  sufficient  te 
say  that  the  title  sufflclently  refers  to  superior 
courts  and  the  electtoo  of  superior  court  Judges 
to  make  It  competent  for  the  legislature  fee 
enact  anything  relating  to  such  conrta  or  tm 


Digitized  by 


388 


46  PACIFIC 


REPORTEB. 


(WaBta. 


tte  election  of  such  Judges.  See  Marston  t. 
finmea,  3  Wash.  St.  267,  28  Pae.  520. 

Tbe  other  question  is  one  of  more  dlfflcnlty. 
A  technical  construction  of  the  language  used 
ta  tbe  consUtntlon  might  varrant  the  ecoiten- 
tlon  tluit  th«ennder  the  l^Islatnie  had  no 
Jurisdiction  as  to  superior  court  dlstdcta  or 
tbe  Judges  thereof,  except  to  declare  when  the 
STouplng  contained  In  tbe  proviso  to  said  sec* 
tion  should  tennlnate  and  tbe  general  provision 
■therein  contained  be  given  force.  But,  under 
M  more  liberal  construction  of  the  language  It 
may  well  be  held  that  it  was  the  Intention  to 
vest  In  the  leglslatare  foil  discretion  as  to 
when  each  connt7  should  be  authorised  to  dect 
Ita  own  Judge,  and  how  counties  not  entitied 
4d  dect  their  own  Judges  should  be  grouped 
Jtoit  Judicial  purposes;  and  the  real  question 
presented  for  decision  upon  this  appeal  is  as  to 
vldch  of  these  two  constructions  shall  obtain. 
It  may  be  conceded  that  the  first  is  Iwst  war- 
lanted  hr  the  language  used,  unaffected  hy  the 
circumstances  sunonnding  the  adoption  of  tbe 
constitution  and  b7  the  legislative  consbruction 
-which  has  obtained  from  the  adoption  of  the 
•constitution  to  the  present  time.  But,  when 
examined  in  the  light  of  sut^  surroundings 
4utd  such  leglslattve  action,  we  feel  warranted 
In  adopting  the  more  liberal  construction— 
First,  for  the  reason  that  no  act  of  the  les^ 
latnre  should  be  declared  unconstitutional  un- 
less  It  Is  80  clearly  so  as  to  be  beyond  reason- 
able question;  second,  \^  reason  of  the  serious 
consequences  which  would  necessarily  result 
from  the  technical  construction.  If  such  tech- 
nical conatruction  were  to  be  adopted,  the  act 
«f  18Q1  would,  in  many  of  its  features,  be  un- 
constitutional; yet  said  act  has.  In  all  of  its 
features,  been  acted  upon  and  superior  court 
Judges  elected  jointly  by  counties  grouped  for 
that  purpose,  some  of  which  would  have  lutd 
no  right  to  participate  in  such  elections  except 
by  force  of  said  act  It  must  follow  that,  un- 
der the  technical  construction  of  the  constitu- 
tional proTislon,  It  would  be  held  that  the  Judg- 
es so  elected  were,  at  most,  but  de  facto  offl- 
cmt,  and  It  might  require  much  litigation 
to  determine  whether  or  not  they  were  offi- 
cers of  any  kind.  Tbe  legislature  havlog 
^opted  a  liberal  construction  of  the  constitu- 
tional provision,  and  the  legislation  enacted  In 
IHirsuance  of  such  construction  having  been 
acquiesced  In  and  acted  upon,  must  have  great 
weight  with  the  court,  and  strongly  Incline 
ft  to  that  construction  if  the  language  used 
wIU  at  aU  Justify  it  Besides,  the  technical 
construction  would  prevent  the  le^iature  from 
talcing  steps  which  the  highest  considerations 
of  public  policy  and  the  economical  adminis- 
tration of  gOTemmental  affairs  might  require. 
Tbereunder  the  legislature  would  be  poweiiess 
to  reduce  the  number  of  Judges  In  the  state 
tty  enlarging  any  group  of  counties  entitled 
^Intly  to  elect  a  Judge,  however  much  the 
Imsiness  therein  might  decrease,  and  however 
dear  It  might  be  that  an  election  hy  the  larger 
croup  would  subserve  the  public  Interests.  In 
•or  opinion,  no  great  vloleuce  is  done  to  the 


langnage  of  the  section  of  fbe  constitntlon  an- 
der  consideration  when  taken  as  a  whole  by 
boldbw  that  menibr  It  waa  Intended  to  vest  In 
tbe  legislature  the  discretion  to  determine  as 
to  when  eaidi  of  the  counties  shonld  dect  a 
Judge  tat  Itsd',  and  how  the  counties  not  enti- 
tled to  80  dect  dumld  be  grouped  for  Judicial 
purposes. 

It  fdllowt  frf«n  what  we  have  said  that  the 
county  of  Kliditat  la  not  entitled  to  elect  a 
Judge  for  itself  at  the  coming  election,  but  must 
act  Jointly  with  the  connttes  of  Skamania, 
Clatfce,  and  CowUts  in  the  election  ot  a  Judge 
fbr  the  district  composed  of  those  counties  and 
itself.  The  Jndgm^t  will  be  nevenKd,  and 
the  cause  rananded,  with  instructions  to  tbe 
superior  court  to  dismiss  the  proceeding. 

DUNBAB  and  SCOTT,  JJ.,  concor. 


TOWN  OF  TUMWATBB  v.  FIX. 

(Supreme  Court  of  Washington.  Oct.  1,  1886.) 

Municipal  Corpokations— Notick  or  Stkebt  A»- 
SBasMSyT— SurrioiBNOT  of — Fleadino. 

1.  Under  Laws  1893,  c.  96,  S  4,  requiring  a 
municipal  corporation  to  publish  notice  of  assesa- 
meats  tor  street  improvemeota,  and  of  tlie  date 
fixed  for  the  meeting  of  the  council  to  consider 
objections  thereto,  in  the  official  newspaper  of 
such  city  or  town.  In  the  case  of  a  town  of  the 
fourth  class,  not  antborised  by  law  to  have  an 
official  newspaper,  personal  Bervi<%  of  such  no- 
tice will  he  deemed  equivalent. 

2.  An  aUegation  In  a  complaint  tliat  notice 
waa  given  the  defendant  personally,  although 
not  stating  the  manner  of  service,  is  good  on 
demurrer,  in  the  absence  of  a  motion  to  make  the 
allegation  more  definite  and  certain. 

Appeal  fnim  superior  court,  Thurston  coun- 
ty; T.  M.  Reed,  Jr.,  Judge. 

Action  by  the  town  of  Tumwater  against 
WlUlam  Fix.  Judgment  for  defendant,  and 
plaintiff  appeals.  Reversed. 

MUo  A.  Root,  for  appellant  Chas.  EL  Ayor, 
for  respondent. 

DUNBAR,  J.  The  town  of  Tumwater,  a 
municipal  corporation  of  tbe  fourth  class, 
brought  this  action  under  the  provisions  at 
chapter  95  of  the  Laws  of  1893  to  foreclose 
a  lien  upon  certain  real  estate  of  defendant 
for  grading  and  Improving  the  street  In  front 
of  such  property.  The  defendant  interposed 
a  demurrer  to  the  amended  complaint,  which 
demurrer  was  sustained  by  the  court.  The 
demurrer  attacked  the  complaint  for  the  rea- 
son that  the  same  did  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action.  The 
appellant  addresses  itself  In  its  brief  to  only 
one  objection,  viz.  the  lack  of  proper  notice. 
Tbe  respondent,  however,  raises  three  ques- 
tions, viz.  that  the  complaint  falls  to  state 
that  an  assessment  has  been  made,  and  tn 
lieu  of  this  primary  requisite  says  that  the 
city  attempted  to  levy  an  assessment;  that 
the  notice  given  was  not  sufficient;  and  that. 
If  It  was,  the  service  of  the  notice  was  not 
properly  pleaded.  We  think  there  is  nothing 
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In  the  firat  contention  wortby  of  dlscnsslon. 
The  law  under  which  the  action  was  brought 
was  to  correct  attempted  asBeBsments.  If  It 
had  been  an  aasessment  under  the  law.  there 
wonid  have  been  no  occasion  for  the  enact- 
ment 

The  second  objection— that  the  complaint 
■hows  a  want  of  notice — we  tlflnk  is  more 
technical  than  meritorious.  Section  4  of  the 
act  provides  that,  upon  receiving  the  said  as- 
sessment roll,  the  clerk  of  snch  city  or  town 
shall  give  notice  by  three  snccessive  publica- 
tions In  the  official  newspaper  of  such  city  or 
town  that  such  assessment  roll  is  on  file  in 
his  office;  the  date  of  filing  of  same;  and  said 
notice  shall  state  a  time  at  which  the  council 
will  hear  and  consider  objections  to  said  as- 
sessment roll  by  the  parties  aggrieved  by 
snch  assessment;  and  provides  for  ten  days* 
notice,  etc  The  complaint  in  this  case.  In  re- 
gard to  notice,  Is  as  follows:  "That  Decem- 
ber 17.  1894,  at  one  o'clock  p.  m.,  was  fixed 
by  the  Tomwater  council  as  the  time  for  con- 
sidering and  hearing  by  it  any  and  all  objec- 
tions to  assessments  snd  assessment  rolls  re- 
ferred to  In  the  foregoing  paragraph;  that  no- 
tice of  said  hearing  and  of  said  assessment 
was  given  on  December  6,  1804,  by  one  pub- 
lication In  the  Morning  Olympian,  a  dally 
and  weekly  newspaper  of  general  circulation 
In  said  town  pf  Tumwater,  In  Thurston  coun- 
ty, and  which  said  newspaper  was  then,  and 
had  been  long  prior  thereto,  the  newspaper 
designated  by  Its  council  as  the  paper  In 
which  all  publications  for  such  town  should 
be  made,  and  in  which  they  were  made,  and 
which  was  the  official  newspaper  of .  said 
town  BO  far  as  it  was  possible  for  such  town 
to  have  an  official  newspaper;  that  notice  of 
■aid  assessment  and  of  the  hearing  and  con- 
riderlng  of  obJeeUons  to  said  assessment  roll 
was  also  given  to  this  defendant  personally 
at  his  home  In  the  town  of  Tumwater,  Wash- 
ington, on  or  about  the  eth  day  of  December, 
18&4.  and  over  ten  days  prior  to  the  17th  day 
of  December,  1894,  the  date  fixed  for  the 
hearing  and  consideration  by  the  council  of 
all  objections  as  aforesaid."  The  complaint 
shows  that  the  law  In  relation  to  the  publi- 
cation In  the  official  newspaper  could  not  be 
literally  complied  with,  for  It  shows  that 
the  plalntliE  was  a  municipality  of  the  fourth 
class,  and  could  have  no  official  newspaper 
as  provided  by  law.  It  therefore  became  Im- 
possible to  comply  with  the  strict  require- 
ments of  section  4,  so  far  as  the  pubilcaUon 
of  the  notice  was  concerned.  This  compli- 
ance, therefore,  being  impossible,  a  notice 
which  was  eqnlvaleat  to  statutory  notice 
should  be  held  snfflclent  Darlington  v.  Com., 
41  Pa.  St  68.  The  publication  by  the  official 
newspaper  is  only,  at  best,  constructive  no- 
tice. It  may  reach  the  knowledge  of  the  de- 
fendant or  It  may  not,  but  under  the  policy 
of  the  law  he  Is  bound  to  take  notice  of  It, 
whether  he  actually  sees  it  or  not,  if  the  stat- 
utory reqnlremoit  Is  strictly  followed.  But 
from  the  standpoint  of  reason  no  notice  can 


be  better  than  actnal  notice.  The  only  ottjeet 
in  requiring  publication  is  to  give  notice  ■» 
that  the  property  owner  may  have  an  oppor- 
tunity to  appear  and  protest  This  require- 
ment la  fully  met  by  actual  notice,  and  notice 
by  publication  or  constructive  notice  coidd 
not  aid  him  In  any  way  if,  as  a  matter  of 
fact,  he  had  actual  notice;  for,  as  Is  well 
said  by  the  appellant  In  Its  brief:  "A  literal 
compliance  will  not  be  insisted  on  where  !t 
would  kill  the  very  spirit  of  the  statute.  The 
object  of  the  statute  in  requiring  publlcatioD 
of  notice  was  to  give  property  owners  a 
chance  to  appear  and  protest  Actual  notice 
accomplishes  this  object  fully.  A  thousand 
publications  could  add  nothing  to  It"  But  it 
is  urged  by  the  respondent  that,  even  thougb' 
this  be  true,  the  actual  notice  was  not  suffl- 
clottly  pleaded;  the  complaint  should  have 
stated  the  manner  In  which  the  notice  was 
given.  We  think  the  allegation  of  the  com' 
plaint  is  as  broad  as  the  statute.  It  points 
out  no  particular  way  and  no  particular  fom 
of  notice  for  publication,  and  the  complainfr 
does  not  allege  any  [lartlcular  manner  of  giv- 
ing notice  personally.  It  does,  however,  al- 
lege that  notice  of  said  assessment  and  bear- 
ing and  constd^atlon  of  objections  to  said  aa- 
sessment roll  was  given  to  defendant  per- 
sonally, and  10  days  prior  to  the  date  of  hear- 
ing the  protest  This,  It  seems  to  us,  is  good 
as  against  the  demurrer.  The  demurrer  most 
assume,  under  the  allegations  of  this  com- 
plaint, that  notice  was  given  personally.  If 
the  manner  of  giving  the  notice  was  not  suffi- 
ciently definite.  It  would  have  l>een  the  office 
of  a  motion  to  make  more  definite  and  certain' 
and  have  corrected  the  complaint  But  we 
think  this  complaint  was  sufficient  to  put  the 
defendant  npon  his  denial  so  far  as  the  giv- 
ing of  personal  notice  was  conconed.  Tbe 
Judgment  will  therefore  be  reversed,  and  the 
cause  remanded,  with  Instructions  to  ovemde 
tbe  demurm;  the  appellant  to  obtain  ttn 
costs  In  this  court 

HOTT,  a  J.,  and  SOOTT,  ANDBBS,  anO. 
OOBDON,  JJ.,  ooncnr. 


FAWCBTT  V.  8UPBRI0B  COURT  OV 
PIBRCB  COUNTY  et  al. 

<8upreme  Court  of  Washington.   Oct  2,  1896L> 

Quo  Wakbamto— Jdsohekt  or  Oubtes — Efvbo* 
or  Appeal— Bond— Contempt. 

1.  A  Jadgment  of  ouster  against  the  Incambent 
of  a  public  office  In  quo  warranto  proceedings  im 
seif-execating,  and  by  its  own  force  divetits  the 
person  ousted  of  all  official  autborit?.  and  sim^ 
Jadgment  ia  not  suspended  by  the  filing  of  am 
appeal  l>ond,  the  effect  of  which,  under  «b» 
statute  (Hill's  Code,  S  1408).  is  to  "sUy  procM«- 
ings  on  the  judgment  or  order  appealed  timwu  ~~ 
HoTt,  C.  J.,  dissenting. 

2.  A  proceeding  for  contempt  agaisst  «  re- 
spondent for  disregarding  a  Jaagmeat  of  ouster 
from  a  public  office  Is  not  a  "proceeding  on  the 
iudnnenti"  within  the  meanlne  of  HilPa  Code^ 
I  1408^  providing  tor  anwal  Donds  and  thrir 
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ttteet^  and  is  m«t  Btared  or  affected  by  the  glv- 
mg  of  a  bond  «d  appeal  &<oin  the  Judgmeat. 

OrieioBi  pnweedlng.  JippHcattoa  bj  A.  V. 
Rnraett  Air  a  irrit  •<  piDhibltkm  to  tbe  su- 
perior ooort  of  Pteroe  county  and  W.  li. 
Pritchacd,  Judge.   Writ  dented. 

Hngh  Fariey,  for  relator.  Murray  &  Chrto- 
Uan,  tor  tespondent 

ANDEllS,  J.  At  a  municipal  election  beJd 
ii  the  dty  of  Tacoma  on  the  7th  day  of 
April,  1896,  the  relator  herein  and  one  Ed- 
ward S.  Orr  were  opposing  candidates  for  ilie 
office  of  mayor.  Havlag  rec^ved  and  can- 
nssed  the  returns  of  the  election,  the  dty 
•oimcil  determined  and  declared  that  Mr.  Faw- 
•ett  bad  received  the  highest  number  of  votes 
east  for  the  office  of  mayor,  and  that  be  was 
•ntltled  to  the  office,  and  tbereai>on  caused  a 
certificate  of  election  to  be  Issued  and  dellv- 
emd  to  liim.  He  there upoa  eatered  npon  the 
inttes  of  tbe  olDoe,  and  took  possession  of  the 
ftoofea,  papera,  and  property  belonging  thereto. 
Saon  ttereafter  Mr.  Orr,  claiming  to  have  been 
elected  notwithstanding  the  determination  of 
the  ooiODCll  to  Uk  contrary,  flled  an  infoi-mn- 
tton  in  the  natvre  of  a  qpio  warranto  in  tbe 
saperlor  covrt  of  Pierce  coooty  to  test  tbe 
tttlQ  to  said  office.  Uprai  tbe  trial  of  tbe  Is- 
•aes  preaeMed  by  ti»  pleadfogs  In  that  pro- 
ceeding U  was  adjudged  that  the  relator,  Orr, 
was  eatttled  to  the  office,  and  a  judgment  <jt 
awter  was  catend,  and  tlie  defendant  Faweett 
was  ordered  to  detlrer  over  all  books,  papers 
aad  property  bekaglng  to  the  same.  Defend- 
ant Faweett  thereopon  gave  notice  of  an  ap- 
peal to  tUs  coart,  and  in  due  dme  flkd  hla 
appeal  bond,  aftar  which  he  requesied  Tbe 
jDdge  of  said  eoort  to  fix  tbe  amaont  of  a 
bfaad  to  atair  pncesdlass  on  tbe  jadgsKut, 
wfalch  legoeat  tha  Judge  eompUed  with,  bat 
itotlnctly  rated  that  be  would  not  detmalue 
iUtt  efCeet  sf  anch  bond,  and  that  be  would  not 
■lake  any  ruling  «r  decision  m  to  the  status  of 
tbe  parties  or  the  litigation.  In  case  aueb  bond 
ahould  be  given.  Thereafter  Mr.  Faweett  filed 
a  bond  tn  the  mm  flerignated  by  the  court,  and 
conditioned  In  accordanor  with,  tbe  provlaloaa 
of  tbe  statute.  Subsequently  Mr.  Orr  deuiaod- 
cd  iwssesslon  of  the  office  and  of  the  property 
belonging  thereto.  Said  demand  was  refused, 
and  said  Faweett  retained  the  possession  of 
said  office  and  said  property,  and  continued  to 
nse  and  exercise  the  rights  and  privileges  and 
to  p&rtorxB  the  dmles  appertaining  to  said  of- 
Ace.  Tbe  making  of  aaid  demand,  and  the  19 
fuspl  thereof,  was  brought  to  the  attention  and 
knowledge  of  tbe  Jnt^  of  the  superior  court 
tiy  complaint  and  affidavits,  and  such  proceed- 
tegs  were  bad  tbereon  that  eald  Faweett  waa 
•rdered  to  show  caose  wby  he  should  not  be 
Krrested  to  answer  for  contempt  for  dlsobe- 
Aence  of  tbe  lawfol  order  and  Judgment  of 
aaid  court.  At  this  sta^  oC  tbe  prooeedLnga, 
said  Faweett  eanaei!  to  be  fesoed  out  of  this 
court  an  alternative  writ  of  prohibition  direct- 
ed to  saM  mverior  court  and  to  W.  H.  Fritcb- 
■nl  judge  ttsRoC,  uoialztag  and  mniauiiilnl; 


it  and  him  to  show  cause  why  Qiey  aboidd  ooi 
be  prohibited  and  restrained  from  further  pro- 
oeediug  to  punish  said  Fawoett  lor  aaid  alleged 
oontecuM  of  court. 

Tbs  poaltloB  of  tix  rebitor  fa»elB  ae«M  to 
be  that  the  bond  which  was  filed  In  tbe  qua 
warranto  praanedlng  not  only  stays  the  pro- 
ceedings, buf  HUBpends  the  Judgment  of  ouatec, 
ao  thiU  bo  may,  pendiag  tbe  appeal,  contioua 
to  ea^rdse  tbe  fuBetlflu  of  tbe  office  CroEa 
wliicb  the  judgmeot;  by  its  terms,  txpmtsAy 
excluded  bloi.  On  tbe  other  band,  tbe  re- 
spondent craitends  that  a  bood  to  stay  imieeed* 
lags,  conditioned  aa  required  by  taw,  will  aot 
stay  or  mispend  a  judgment  rendered  In  a  pm- 
cee(Ung  i^n  an  Intbrsaation  la  tbe  nature  oi  a 
qno  warranto  to  detennbie  tbe  tltie  to  a  piAilie 
ofllce.  Which  one  of  these  pnH}aBitloaa  la  cor* 
reet  Is  the  fliat  qjuestlon  for  oar  deternriaaikm. 
Our  statute  provides  that:  "An  appeal  liiaU 
not  stay  proceedings  on  tlie  judgment  or  order 
appealed  from  or  on  any  part  tbereef  nnleaa 
the  or^nal  or  a  aubaeqnent  appeal  bood  he 
further  condlticawd  that  the  appellant  will  aat- 
I^  and  perfonn  tbe  judgment  or  order  ap- 
pealed from  hi  caae  It  ahall  be  afflraoed,  and 
any  jadgnient  er  order  which  the  si^ireinie 
oonrt  may  render  or  make,  or  order  to  be  re*- 
dered  «r  made  by  tbe  -  aaperior  court,  and 
(where  sacta  condition  is  ^pIlcabH  aball  pay 
all  renta  ot  or  damages  to  property  aocrulug 
during  tbe  pendency  of  the  appaU.  out  of  tbe 
poaseeetOB  of  which  any  lesptmdent  ahall  he 
kept  b}'  reason  of  tbe  api>eaL  •  «  urn's 
Code.  8  1406.  This  provision  Is  quite  gmeral 
and  oompretteosive  In  ita  application,  but  it 
wfll  be  observed  that  It  miy  preacribes  what 
MiaU  be  tbe  cendltlooa  of  bonds  which  must  be 
filed  la  order  to  stay  preceedtnga  on  Judgaocuis 
and  order*  appealed  from,  aad  does  not.  elilier 
directly  or  by  neocaaaty  ImpMcattm.  purport  la 
saspeitd  or  desiray  tbe  foece  aod  effect  of 
BOch  judgments  or  ordeia.  in  fact  the  only 
fair  and  reasonable  hnpltcaaian  flwm  tbe  Ian- 
guaice  used  la  that  It  was  tbe  mdentaailing 
and  latentfon  of  the  legislature  that  smeh  JudS- 
mentn  and  orders  aboidd  remain  la  force  doc- 
Ing^  the  pendency  of  tbe  appraL  The  effMt, 
then,  of  the  appeal  la  tbe  qoo  warranto  caae, 
after  the  statutoiy  atsy  bond  was  filed,  was  t» 
leave  tbe  proceedings  In  tbe  aame  situatlaa 
tli^  ware  In  at  tbe  time  tbe  appeal  tiond  was 
filed  and  the  appeal  beoama  effcctuaL  Onvea 
V.  Magalre^  H  VeAffs,  Qaife  t.  Oiark.  T 

Paige,  (M>7;  Burr  v.  Burr,  1*  Fatge^  ItM;  Bank 
<r.  Bogpia,  IS  Mian.  407  (OIL  H7t*).  It,  there- 
fore, the  judgment  «<  ouater  deprived  Mr. 
Fawoett  of  tbe  ofltee  of  mayar.  and  If  aui* 
judgment  la,  as  tbe  respondeat  ctahna,  aelf- 
executtng,  he  was  not  restored  to  bis  former 
official  poslttoD  the  flUng  of  a  bond  ta  atar 
proceedings. 

Tbe  question,  then,  la,  wliat  la  tbe  eff^  and 
aature  of  a  judgment  of  ouater  from  *  pyMfc 
office?  It  secma  to  be  tbe  aettleA  rule  ttMt 
sDcb  a  judgment  divests  tbe  peraoa  onatad  ot 
Bll-rrfBrbri  atrtborlty  whatever,  anA  foHy  and 
eomiileMy  CBDclBdn  him  fnam  tha  (Aea  as  lent 
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as  tbs  jodgment  remains  In  force.  HIgta,  Bxtr. 
Rem.  m  ^)  f  75tt:  Uectem,  Pub.  Ufl.  |  4U7. 
And  a  Judgment  In  favor  of  a  relator  in  a  pro- 
ceeding lofonnattott  to  try  the  title  to  a 
public  office  la.  from  Ita  very  nature,-  aelf-exe 
cutUig.  Br  Ibi  own  forces  and  without  the 
aid  of  proccea  or  further  action  of  the  court,  it 
accompUsbfle  the  object  sought  to  be  attained. 
So  far,  tben,  aa  such  a  judgment  la  concerned, 
there  la  nothing  upon  which  a  atay  bond  can 
operate,  except  an  execution  for  costs,  where, 
as  in  thla  case,  coats  are  awarded  to  the  re- 
lator. Am  soon  aa  the  Judgment  was  rendered 
in  farw  of  ilt,  Orr,  he  became  the  mayor  of 
the  city  of  Tacoma,  and  waa  entitled,  br  ^^v- 
toe  of  section  685  of  the  Code  of  Procedure, 
to  proceed  to  exerciae  the  fuoctlona  of  the  of- 
flce^  after  qualitTittg  aa  legabed  by  law,  un- 
leaa  the  Judgowat  was  absolute  annulled  by 
the  filing  of  the  stay  bmid;  and  we  are  clearly 
of  the  opinion,  aa  already  intimated,  that  U 
waa  not  The  result  of  permitting  such  a  Judg- 
ment to  be  BUBpeaded  by  an  appeal  and  stay 
bond  would,  for  obvious  reasons,  in  many  la- 
atanca^  In  eflCect,  completely  destroy  the  re- 
lator's remedy.  If  such  a  result  bad  lieen  In- 
tanded  or  contemplated  by  the  legialaturei  they 
would,  we  think,  bare  so  stated,  er  at  least 
would  have  teqnirad  the  filing  of  a  bond  by 
the  i4)peUant  providing  tbr  the  payment  to  the 
raqwndent  of  all  damagea  aoatalned  by  leaaon 
oC  being  deprived  of  the  office  during  the  pend- 
ency of  the  appeal,  as  tbey  have  done  in  cases 
where  a  respondent  la  kept  out  of  the  poeaes- 
alon  of  prop^ty.  The  followlns  aathoritiea 
are  In  point  on  the  queatlona  here  Involved: 
People  V.  Stevenson  (Mlcb.)  G7  M.  W.  115; 
State  V.  Woodson  (Mo.  Sup.)  81  &  W.  105; 
Fylpaa  v.  Brown  Oo.  (S.  D.)  €2  N.  W.  (KtS;  Al- 
len V.  BoblDson,  17  Minn.  113  {QiL  909:  Jayne 
V.  DrorbauKh  (Iowa)  17  N.  W.  430;  State  v. 
Meeker  (Neb.)  27  N.  W.  427;  Walls  v.  Palmer. 
64  Ind.  403;  KUiott,  App.  Proc.  Sg  392, 303.  la 
the  case  last  cited  the  supreme  court  of  In- 
diana nded  that  a  Judgment  suspending  an  at- 
torn^ from  practice  executed  itself,  except  aa 
to  costs;  and  that  the  gnntlng  of  a  auper- 
sedeaa  only  auqiended  the  right  to  enforce  the 
eoUectUm  of  casta,  and  did  not  allow  the  at- 
torney to  practice  pending  the  appeaL  Tliat 
la  an  interesting  and  instructive  esse,  and  the 
principle  upon  which  tiw  decision  rests  is 
equally  antUcable  to  the  caae  at  bar.  In  Jayne 
V.  Drorbangh,  supra,  which  waa  an  action  up- 
on a  supersedeas  bond  given  In  a  proceedlog 
to  test  the  tltie  to  an  office,  the  court  held  that 
the  plaintiff,  who  waa  the  successful  party, 
had.  ondsr  the  statute  of  Iowa,  which  la  aK 
most  Identical  with  ours,  the  right  to  the  poa- 
sesaioa  of  the  office,  and  that  the  Judgmoit 
waa  not  auapended  by  the  appeal  and  stay 
bond.  The  coodltioos  of  tlie  bond  In  that  caHe 
were  snlistantialiy  In  the  lanjroaae  of  tbe  bMKl 
now  oWler  consldention.  and  In  the  coarse  of 
tlie  opinion  tbe  court  said:  "When  It  has  been 
determined  by  tbe  district  or  circuit  court,  in 
a  proper  proceeding,  ttuU  a  person  is  entitled 
to  tbe  poaaeaaion  of  a  dvll  <^ce  to  which  he 


dalms  to  have  been  dectcd  by  the  people,  an 
appeal  to  this  t^ourt  ahouU  not  have  the  effect 
to  deprive  such  person  of  auch  oilice  pending 
the  appeal,  unleaa  tbe  atitfute  in  tenna  so  !»»- 
Tidea.  It  ia  provided  by  atatnte  that  'an  ap- 
peal ahall  not  stay  proceedings  on  tiw  Judg- 
ment,'  unless  a  bond  Is  filed  conditioned  aa  pro- 
vided hy  law.  Code,  |  HltMi.  The  bond  sued 
on  Is  thna  conditioned.  •  *  *  We  think.  If 
the  intent  waa  that  tbe  bond  and  appeal  should 
have  the  effect  to  ^vent  tbe  ptalntifl  from 
taking  poeeoBSlon  of  tbe  office,  the  statute,  in 
fixing  the  terms  and  condltlona  itf  the  appeal 
bond,  would,  in  dear  and  distinct  terms,  con- 
tain provlsloaa  to  that  effect.  It  to  (rt>viou8, 
however,  it  doea  not  do  so."  This  language.  In 
our  Judgmmt.  ia  peculiarly  applicable  to  thla 
caae.  And  in  Pe^e  v.  Stevenson,  aupra.  tbs 
same  rule  waa  announced,  under  a  statute  a* 
to  stay  bonds  In  terms  fuUy  aa  general  aa  our 
own.  Nor  are  the  vlewa  we  ban  expressed 
opposed  to  tbe  dedaioaa  of  this  cowt  In  State 
V.  Saete.  8  Wash.  St  88,  27  Pac.  1073.  and  ta 
State  %  ^merlor  Court  of  Pieree  Co..  Ifl  Waah. 
677.  42  Pac.  m  In  tbe  first  of  these  caasn 
this  court  held  thst  the  psrty  aiweaUtig  had  • 
right  to  file  such  a  bond  as  tbe  statute  pro- 
vided for.  and  that  it  was  the  duty  of  tbe 
Judge  of  Che  trial  court  to  fix  the  anmuat  cher»- 
ot  aa  required  taj  law.  But  we  eqireasly  n- 
fralned  from  determining  the  effeet  of  auch 
booA  upon  tbe  Judgment  appealed  tcom.  The 
Judgment  from  which  the  i^^peal  was  taken  in 
that  caae  was  final,  and  tbe  appeliant  waa  ad- 
Judged  to  pay  tbe  costs,  and  be  tberefore  had 
an  undoubted  riiAt  to  arrest  proceedings  tot 
costs,  at  least,  and  hence  to  file  the  only  bond 
provided  by  law  for  arreathig  or  staying  pro- 
oeedinga;  and  all  that  was  actually  decided  In 
the  case  In  12  Wash.,  above  mentioned,  Delat- 
ing to  tbe  effeet  of  bonda  to  stay  proceedings, 
was  thst  tbe  revision  of  tbe  statute  as  to 
auch  bonds  appUed  to  and  atayed  {wooeedings 
on  tbe  order  then  under  enulderation.  Tti* 
proceedliw  for  ccntempt  waa  not  instituted  for 
tbe  purpose  of  enforcing  the  Judgment  of  ousb- 
er,  for,  as  we  liave  seen,  that  Judgment  waa 
already  executed,  but  to  compd  obedience  to 
a  lawful  mrder  of  tbe  auperlor  court  It  was 
an  Independent  proceeding,  In  which  tbe  state 
was  pUiintiff  <Oode  Proc.  |  788).  and,  although 
tbe  Judgment  appealed  from  constituted  evt- 
deace  on  which  the  court  In  part  acted  In  makp 
iog  tbe  order  now  sought  to  be  prohibited,  it 
was  not  a  proceeding  on  tbe  Jwittment,  and 
hence  was  not  stayed  or  auapended  by  tbe  bond 
which  waa  filed  la  the  origiaal  cause.  W^b 
V.  Cook,  7  How.  Prac  2ftt.  And.  besides,  If 
the  relator  hsreln  should  be  found  guilty  of 
contempt,  aa  allejgpd,  he  ean'a^veal  from  tba 
Judgment  of  conviction  as  In  other  cases,  and 
have  the  proceedlag  reviewed  by  this  court 
i^n  tbe  merits.  From  tbe  foregoing  eonald- 
erations  It  follows  that  the  perenvtwy  writ 
must  be  doiIed,  and  It  to  ao  onlered. 

SCOTT,  DUMBAB,  and  GUBDUN,  Ji^  oom- 
cur. 
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HOTT,  C.  T.  I  am  unable  to  conctir  in  the 
foregoing  opinion,  for,  wbile  I  must  concede 
that  the  conclusions  therein  seem  to  he  jus- 
tified by  the  antborltles  cited  In  their  sup- 
port, I  cannot  free  my  mind  from  the  opinion 
which  I  hare  long  entertained,  that  it  was 
the  int^tion  of  the  legl^tnre,  In  prorldlng 
for  appeals  from  certain  Jadgments  and  or- 
ders, that,  except  when  otherwise  expressly 
provided,  the  effect  of  an  appeal  should  be 
not  only  to  stay  any  affirmadve  action  by 
which  the  jn^ment  appealed  from  was 
Bonght  to  be  enforced,  but  also  to  entirely 
■uspoid  the  force  of  such  Judgment  during 
tlie  pmdnu^  of  the  appeal  All  the  l^flM- 
IftUon  upon  the  subject  seems  to  Indicate 
that  such  was  the  lntentt<Hi  of  the  legislature. 
It  has  greatly  extended  the  right  of  ap< 
peal,  and  made  It  apply  to  Judgments  and 
orders  from  which  no  appeal  would  lie  ex- 
CBpt  by  Tlrtae  of  tBcpteas  legislation.  In 
many  of  these  the  right  of  apj>eal  would  be 
of  little  or  no  b«wflt  If,  during  its  pendency, 
the  Judgment  or  order  appealed  from  should 
remain  in  forc&  That  it  has  been  the  ob- 
ject of  the  legislature  to  not  only  tbus  en- 
large the  right  of  appeal,  but  to  piOTide  fully 
for  the  protection  of  appellant's  rights  dnr- 
-Ing  Its  pendency,  Is  not  disputed;  but  it  is 
dalmed  that  Judgiaents  or  orders  granting  in- 
junctions and  Judgments  of  ouster  in  pro- 
ceedings in  the  nature  ot  quo  warranto  are 
exceptions  to  the  general  rule.  As  to  these 
it  is  claimed  that,  notwithstanding  an  appeal, 
and  the  offer  by  the  appellant  to  gtre  a  bond 
that  shall  amply  protect  the  rights  ot  the 
respondent,  they  will  not  be  suspended,  but 
will  ranaln  in  full  force,  so  that  the  appel- 
lant will  be  bound  thereby  as  fully  after  he 
has  pofected  his  appeal  as  before.  I  can 
see  no  snfflclent  ruaon  for  excepting  Judg- 
ments oC  this  kind  from  the  general  rule. 
There  would  be  greater  reason  for  excepting 
Judgments  or  ozders  granting  injunctions 
firom  the  c^neral  rule  than  there  would  for 
so  excepting  Judgments  of  ouster;  but.  If  It 
had  been  the  intontlon  of  the  legislature  that 
such  Judgments  or  orders  should  be  exc^tted, 
there  would  hare  been  little  reason  In  ex- 
tending the  right  of  appeal  to  orders  grant- 
ing temporary  Injunctions.  If  the  effect  of 
an  appeal  from  an  order  of  tiUs  kind  was 
not  to  suspend  It  so  that  It  would  no  laager 
bind  the  appellant,  he  could  daive  no  bene- 
fit frcan  an  appeal  therefrom.  Before  such 
appeal  could  oe  determined,  the  case  would, 
under  ordinary  circumstances,  have  been 
tried  i^n  Its  merits,  and  a  final  Judgment 
rendered. 

But  It  la  said  that,  If  a  Judgment  of  this 
kind  could  be  suspended,  the  relator  would 
be  deprired  of  any  substantial  benefit  of  his 
Xffoceeding,  for  the  reason  that,  before  tbe 
appeal  could  be  prosecuted  to  a  final  deter- 
mlnatl<nit  the  t«m  ot  offlce  orer  whlcb  tbe 
contention  was  being  waged  would  bare  ter- 
minated. But  this  argument  loses  sight  of 
the  tOct  that  the  court  would  reqnb»  such  a 


bond  as  would  amply  protect  the  respondnit. 
Besides,  less  hardship  and  uncertainty,  not 
only  to  the  contestants  but  to  the  public, 
would  flow  from  the  rule  which  allows  the 
Judgment  to  be  suspended  than  from  the 
contrary  one.  If  the  Judgment  Is  not  sus- 
pended, it  may  well  happen  that  the  person 
declared  elected  to  the  offlce  may  go  Into  pos- 
session thereof,  and  In  a  few  weeks  be  com- 
pelled to  surrender  It  by  reason  of  a  Jndg- 
Uicnt  of  ouster  In  the  superior  court,  and  In  a 
few  months  more  be  reinstated  therein  by 
reason  of  the  rerersai  of  such  Judgment  of 
ouster.  Public  policy  will  be  best  subserred 
such  a  construction  of  the  leglsIatlMi  as 
to  appeals  as  will  make  tbe  rights  <tf  ap- 
pellants in  all  classes  of  cases  as  neariy  uni- 
form as  drcnmstances  will  allow.  When  a 
general  mle  exists,  it  should  be  allied  to 
ereiT  case  possible,  and  exceptions  should 
only  be  recognlaed  when  they  hare  be^  ex- 
pressly prorlded  for,  or  are  absolutely  nec- 
essary to  the  iffotectlon  of  the  rights  of  par^ 
Ues. 

Thwe  18  a  suggestion  In  the  majwity  opin- 
ion as  to  the  right  of  the  appellsnt  to  appeal 
from  any  Judgment  which  may  be  rendered 
in  the  cmtempt  proceedings.  If  by  what  la 
said  it  is  intended  to  Intimate  that,  by  reason 
of  the  fact  that  an  appeal  will  lie  from  the 
Judgment  in  such  contempt  proceedings,  pro- 
hibition against  the  superior  court  should 
not  be  allowed,  even  though  it  was  proceed- 
ing without  Jurisdiction,  I  cannot  agree  to 
such  intimatifm.  To  facdd  that  a  defendant 
must  Obey  a  Judgment  which  he  Is  satlsfled 
Is  of  no  force  against  him,  or  take  the 
chances  of  being  punished  by  fine  and  bn- 
prisonment  for  riolaUng  It,  if  It  ermtoates 
that  he  Is  mistaken.  Is  to  establish  a  rule 
which  may  result  in  great  oppression.  A 
sensltlTe  peison  might  prefer  to  suffer  in 
silence  by  reason  of  a  Judgment  which  he 
bellered  to  be  void  rather  than  take  the  risk 
of  being  imprisoned  for  rlolatlng  It  If  It 
should  afterwards  be  held  to  be  in  force. 
Hence  the  fftct  that  the  defendant  may  ap- 
peal from  a  Judgment  rendered  in  a  con- 
tempt proceeding  dora  not  raider  such  an 
appeal  an  adequate  remedy.  Besides,  this 
question  has  been  so  often  decided  by  tills 
court  adrersely  to  tbe  position  intimated  in 
the  majority  opinion  that  it  should  now  be 
treated  as  stare  decisis. 


PAOIFIO  LOUNGE  ft  MATTRESS  OO.  r. 

BUDEBBGK.* 
(Supmne  Court  ot  WsihiagtMi.  Oct  2, 1888.) 
8A1.B— Wbbn  Title  PAsan— iMTslTTioir. 

The  title  to  property  sold  will  pam  to  the 
purchaser  at  the  time  of  the  sale  where  such  is 
the  clear  intention  of  both  parties,  thongh  the 
amount  to  be  paid  therefor  is  left  to  be  deter- 
mioed  by  the  price  at  whidi  It  Is  resold  by  the 
purchaser. 

Appeal  from  superior  court,  Snohomish  coun- 
ty; John  P.  Denney,  Jndgo, 

1  Rehearing  denied.  ,  ^  . 
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Acdoa  bir  the  Pacific  Loonge  ft  Mattress 
GcHupany  agidnat  Nlchcdas  Bodebedc.  Jndg- 
moit  for  plaintiff,  and  deCesidant  aiipeals.  Af- 
flnned. 

BUu^  ft  BdwaidB,  for  q^eUaut  Jamea  B. 
Miiipl)7,  tot  napondenL 

DUNBAB,  J.  This  ma  an  action  In  tbe 
nafam  of  repterln,  teone^t  tbe  reapondent 
agaioat  an^eUant,  to  recorer  the  poaaeaalon  of 
certain  famltnra  and  carpets  described  In  the 
complaint.  The  con^afait  alleged  that  the  n- 
90ndent  waa  the  absohite  ownn  of  the  gooda 
In  qneatloi,  whkdi  waa  denied  by  the  aK>dlBnt 
A  Teidlct  waa  lendeind  In  Cantr  of  the  reqxmd- 
ent,  on  which  Judgment  was  entered,  and  from 
which  an  appeal  was  taken. 

iSanj  errors  are  alleged  I7  the  appellanfs 
brief,  bnt,  aooordta^  to  ^Q)eDattt'0  own  tbeoiy, 
th^  were  all  taTOlved  in  the  determlmtlon  of 
one  qneatlon,  t1>.  wbettaa  Vbe  respondent,  ac- 
cording to  the  evidence,  la  the  owner  of  the 
gooda  sned  for,  or  was  In  fftct  a  mortgagea  It 
la  contended  ^  the  ^pellant  that  the  cc»n- 
plalnt  diowa  that  the  reivondait  toily  bdd 
these  gooda  aa  aecnrity  for  the  payment  of  a 
ddM  due  fnon  one  G.  H.  Bateman.  It  may  be 
Bald  boe  that  the  goods  woe  held  under  a 
lease  from  Batemaw  to  the  appellant,  which 
goods  were  afterwards  sold  by  Bakeman  to  the 
respoi^aiL  Demand  was  made  by  It  npcm.  the 
appellant  Cor  the  possession  of  the  goods,  and 
npon  refusal  this  action  was  brought. 

We  think  the  complaint  states.  In  langnage 
which  cannot  be  snscepUble  of  two  conrtroc- 
thKia,  that  the  plaintiff  Is  the  owner,  and  not 
the  mortgagee,  of  this  pnq>£rt7;  and  it  seems 
to  OB  that  the  erldoice  also  condnBlvely  shows 
an  owno^p  In  the  reqiondent  The  testt 
mony  of  J.  W.  StCsn,  who  waa  the  agent  of 
the  respoDdent,  and  who  did  its  bnslness  for 
It  waa  to  the  effect  that  respondent  had  pnr- 
diaaed  these  goods  outright  team  Mr.  Bake- 
man, and  that  the  Intoitloo  was  to  convey 
the  mtln  title  of  said  gooda  to  the  respond- 
ent company.  It  aeems  that  another  arrange- 
mont  had  beat  made  between  the  reqmident 
and  Bakeman,  bat  Uie  wltueaa  says:  "After 
talking  the  matter  over  with  some  of  the 
other  memhws  of  the  company,  we  dedded 
that  the  arrangement  was  nnaatlafBCtuy  to 
ns;  and  I  saw  Mr.  Bateman  again,  and  toUl 
him  that  the  company  wanted  to  boy  the  goods 
oatrl^t,  and  tike  the  abeohite  title  thereto; 
and  Mr.  Bakeman  agreed  to  seD  the  goods, 
and  I  agreed  to  take  them,  and  I  bone^t  them, 
and  doaed  the  deal  thai  and  there  as  agoit  for 
Oie  pialntttt"  This  testimtmy  Is  nnfUaputed, 
hot  It  la  the  contoitkm  of  the  lyipellant  that 
inasmncb  as  no  credit  was  given  Bakeman  by 
the  reqmndent,  Batanan  being  hidebted  to  It 
at  the  time,  and  Inasmoch  aa  the  price  which 
was  to  be  received  by^  Bakeman  mida:  the  con- 
tmct  was  to  be  the  price  for  which  the  gooda 
were  aidd  by  tte  reqnndent,  the  title  to  the 
goods  did  not  pass;  that  something  remained 
yet  to  be  done  before  the  contract  became  exe- 


cuted. While  It  Is  trne  that  In  many  hutanoes 
the  teat  of  an  actual  conveyuice  Is  the  doing 
of  everything  which  Is  to  be  dooe,  yet  under 
the  modem  authorities,  at  least,  the  doctrine  of 
lntentl(m  prevails;  and,  whoe  tin  Intention  of 
the  conbmctlng  parties  can  be  ascertidned  vrlth- 
out  doubt,  no  teat  Is  necessary,  and  the  prop- 
erty In  the  thing  vests,  whethor  something  else 
Is  to  be  done  or  not  The  into  la  thus  an- 
nounced hi  21  Am.  ft  Eng.  Bnc.  Iaw,  p.  478: 
"In  determining  whether  title  has  or  has  not 
passed  by  the  contract,  the  primary  considera- 
tion la  one  of  intentlcat  The  agreanoit  la 
what  the  partlea  Intended  to  make  it  If  the 
Intention  is  manifested  dearly  and  uneqnlvo- 
cally,  it  controls.  Thus,  although  It  Is  a  pre- 
Bom^lon  of  law  Qat  If  aomething  remains  to 
be  done  for  the  purpose  of  testing  the  property, 
at  of  fixing  the  amount  to  be  p^  by  weighing, 
measuring,  or  the  like,  or  of  putting  the  prop- 
erty Into  condltloa  for  final  delivery,  title  does 
not  pass  until  such  act  la  done,  yet  tills  pre- 
sumption may  be  overcome,  and  title  will  pass 
If  snch  appears  hy  the  contract  to  have  been 
the  taitentlon  of  the  parties."  This  text  Is  sus- 
tained by  ao  many  authorities  that  it  la  only 
necessaiy  to  refer  to  than  as  being  dted  In  sup- 
port of  the  text  by  the  author  quoted.  The  tes- 
tlmony  In  this  case  so  dearly  showing  the  In- 
teotioo  of  the  parties  to  convey  this  property, 
there  la  no  room  for  the  empk^ment  of  the  test 
apok«i  of  above,  and  the  jnd^nent  wlU  there- 
taee  be  aJBnned. 

HOYT,  O.  J.,  and  BOOTT,  ANDBRS,  and 
GOBDON,  JJ.,  concnr. 


DAVIS  V.  FORD  et  al. 
(Sqpieme  Court  of  Washington.  Oct  2,  1896.) 
XvnjRCTioN— DnsoLtmo:i. 
Where  a  suit  to  enjoin  defendant  from  cut- 
ting timber,  defendant  claiming  the  right  to  do 
■o  under  a  contract  of  sale,  is  after  several 
years  determined  on  appeal  in  fiivor  of  defend- 
ant, defendant  will  he  allowed,  after  the  remit- 
titur is  sent  down,  the  same  time,  inclnding  the 
same  months  of  the  year,  to  cut  and  remove 
the  timber  as  he  would  have  had  nnder  the 
contract  if  the  suit  had  not  been  InBtitnted*  it 
appearing  that,  during  the  winter  mtmths  follow- 
ing tlie  remittitur,  the  cntUng  of  the  timber 
would  be  Impossible,  owing  to  the  weather. 

Motion  to  modify  judgment 

PBB  OUBIAM.  In  the  oi^ttlon  heretofore 
filed  In  this  case  (4S  Fac.  789,  743)  It  waa  said 
that  "the  defendanta  will  have  as  much  time 
after  the  remittitur  la  sent  down  in  which  to 
cat  and  remove  the  timber  to  which  they  are 
mtlHed  nnder  the  terma  of  sale  and  the  de- 
cree as  they  would  have  had  if  this  action  had 
not  been  Instituted."  And  the  defendante 
now  move  this  court  to  add  Uiereto  the  folr 
lowing:  *Tbat  sndi  time  to  be  ^ven  during 
the  year  1887,  covering  the  same  numths  of 
the  year,  that  these  defendants  would  have 
had  during  the  year  1806  bad  not  thia  auft 
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been  Inotitated."  This  motioa  Is  ftccoiKpft- 
nied  by  affidavits  showing  ^at  It  is  impractl- 
cftble  to  cut  aad  remove  timber  at  or  near 
Nookachamps  creek  and  Blaraey  lake  dur- 
ing the  winter  months,  owinc  to  exeeB^v« 
rainfall.  If  thla  fact  bad  been  broucht  to 
our  attention  before  the  oi^nion  was  prepared, 
the  order  requested  would  have  been  Included 
thereon;  and  as  the  request  seems  reasonable 
and  proper  under  the  clrcumataacea,  and  a» 
we  are  unable  to  perceive  how  the  plaintiff 
can  be  In  any  wise  injured  by  ^rantii^  It  at 
this  rime,  the  motion  Is  hereby  erraated.  and 
the  defendants  are  given  the  same  time  during 
the  year  1897,  and  including  the  same  months 
of  the  year,  that  tb^  would  hare  had  Auring 
the  year  1B»5  had  not  this  aoit  been  Instituted. 


TSBNSEB  et  al.  r.  AUSTIN  et  al.> 
(Supreme  Court  of  WsBhiogton.    Oct.  2,  1896.) 

UOUTOAS  BS— SUBHOOATIUM— JtlDQM  BST— KUB 
JCDICATA. 

1.  Id  a  contract  for  the  tale  of  iiandtsg  tim- 
ber, the  Teodee  agreed  to  pay  tbe  mortgsftes  oa 
the  hod,  as  tbej  fell  due,  irreBpective  of  wheth- 
er be  was  indebted  at  the  time  to  the  Teudor. 
Held,  that  the  vendee,  on  payment  of  a  mortgage 
by  rpBBOD  of  his  contracting  liability,  was  not 
entitled  to  be  gubrogated  to  the  ri^ts  ot  the 
mortgagee. 

2.  The  vendor  in  a  coDtraft  for  the  sale  of 
standing  timber  sued  the  ass^niee  of  the  ven- 
dee's intermt  therein,  for  specific  performance 
of  the  coiitract,  and  recovered  a  decree  cancel- 
lag  the  contract.  Htid,  that  snch  decree  was  rea 
judicata  in  a  Bubseqnent  action  by  the  vendee 
as  to  his  right  to  be  subrogsted  to  the  fights  of 
a  mortgagee  whose  mortgage  he  had  paid,  as  re- 
quired by  the  contract. 

Appeal  from  superior  court,  Whatcom  coun- 
ty; John  R  Winn,  Judge. 

Action  by  Philip  M.  Isensee  and  another 
against  Thomas  G.  Austin  and  another. 
There  was  a  Judgment  for  plalntltrs,  and  de- 
fendants appeal.  Bevereed. 

Bltick  ft  Learning,  for  appellants.  8. 
Bruce  and  Brown  &  Cleveland,  for  respond- 
ents. 

DUNBAR,  J.  This  is  an  action  brought  to 
■ubroKate  the  respondents  to  the  rights  of 
the  mortgagees  of  a  certain  mortgage.  The 
defendants  (appellants  here),  and  others  of 
the  Austin  family,  the  parties  of  the  second 
part,  and  who  were  owners  of  the  timber 
In  qnestlon,  entered  into  a  contract  with  John 
K.  Itae  uid  P.  M.  Isensee,  whereby  the  par^ 
ilea  of  the  first  part  granted  to  the  parties  of 
tbe  second  part  the  right,  privilege,  and  au- 
thority to  at  all  times,  for  a  period  of  five 
years  from  the  date  of  the  contract,  go  upon 
tbe  land  described,  and  rot  thereon  and  re- 
nMyve  therefttni  all  mRrcbantatHe  tlmbw,  ex- 
cepting that  which  was  adapted  to  shingle 
tMilts  solely)  cn  conditions  therein  named. 
Tbe  aetkn  was  brongtat  hf  the  respondents, 
FhUip  M.  Isensee  snd  Lena  Isensee,  as  suc- 
cessors in  Interest  of  the  original  contract- 


ing parties,  P.  M.  Isensee  and  Jobn  K.  Rae. 
At  the  time  this  contract  was  made,  the  land 
was  covered  by  certain  mortgages^  among 
which  was  one  for  the  sum  of  $-.UUO.  to  the 
Puget  Soimd  Tmst  &  Banking  Company,  said 
mortgage  bavlsg  been  executed  by  Henry 
Austin  and  wife.  Under  the  terms  of  tbe 
contract  material  to  be  noticed  here,  the  par- 
ties of  tbe  second  part  agreed  to  pay  in  caati, 
at  date  of  signing  contract,  $1,0(K),  which 
amount  was  paid;  to  further  pay  fl  a  thoo- 
saad  feet  for  each  thousand  feet  of  mer- 
chantable timber  upoa  the  land,  payments 
to  be  made  each  30  days,  for  the  tiihber  re- 
moved during  the  preceding  3U  days.  They 
furtber  agreed  to  assume  the  payment  of, 
and  did  assume  the  payment  of,  certain  mort- 
gagee, among  which  was  the  one  flrst  above 
mentioned,  tocether  with  all  interest  to  ccmie 
due  on  said  mortgages,  and  agreed  to  pay  the 
InteFcat  on  said  mortgages  as  they  fell  due, 
irrespective  of  wbetber  any  money  was  due 
from  the  parties  of  the  second  part  to  the 
first  party  at  said  time  or  times.  The  mort- 
gagee provided  that  tl»  maturing  of  the  In- 
terest and  Its  nonpayment  at  time  of  matuxl' 
ty  should  mature  the  principal.  Tbe  mort- 
gage to  the  trust  company  was  paid  by  Rae 
aud  Isenfieev  as  per  contract  agreement.  Rae 
afterwards  conveyed  his  interest  In  the  con- 
tract to  Lena  Isensee.  Isensee  afterwards 
became  Involved,  and  on  September  7,  18Uii, 
Isensee  and  wife  conveyed  to  John  H.  Sten- 
ger  their  Interest  In  the  contract,  and  in  all 
the  logs  and  logging  outfit  owned  by  them. 
Stenger  failed  to  comply  with  the  provlalona 
of  the  contract,  and  <m  March  12,  ItiM,  the 
parties  of  the  first'  part  to  the  contract  com- 
menced an  action  against  John  U.  Stenger 
for  the  specific  performance  of  tbe  contract; 
the  allegatimis  being  that  the  logging  had 
been  abandoned,  that  the  payments  called 
for  by  tbe  contract  were  not  l>eiBg  made  by 
the  owners  of  the  contract,  and  tbe  mort- 
gages  assnmed  were  in  default  The  decree 
entered  by  the  court  In  that  action  directed 
the  defendants  to  within  30  days  apeclflcally 
perform  said  contract,  in  so  far  as  the  said 
contract  provides  for  tbe  payment,  by  tbe 
parties  of  the  second  part  named  in  said  con- 
tract, of  all  moneys  due  upon  the  certain 
mortgages  mentioned  in  said  contract.  It  al- 
so further  provided  that,  in  the  event  ot  the 
failure  to  (^eclficaUy  perform  as  la  the  de- 
cree ordered,  the  contract  should  be  canceled, 
and  the  record  thereof  discharged.  On  Jidy 
12, 18»4,  It  appearing  to  the  court  that  the  de- 
fendant had  failed  to  perform  In  obedience 
to  tbe  decree  of  the  conrt,  the  court  entered 
a  Onal  decree  fnnct-Mng  the  contract  Subse- 
quently Stenger  transferred  to  Ismiiee  and 
wife  tbe  contract  In  qnestlon  and  all  tba 
rights  of  said  Stenfger  thereunder,  and  tfals 
nctlon  Is  brought  by  Isensee  and  wife,  wtao 
claim  that  the  payments  made  oader  the  con- 
tract exceeded  the  amount  that  Is  repremnt- 
ed  bf  the  timber  cut  at  the  rate  of  per 
thousand  feet,  and  the  91,U00  paid  down,  and 


X  Rehearing  denied. 
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rigbte  of  the  trust  oonipnnr,  tbat  rif^t  ex- 
isted Id  the  action  between  the  a^pvUanta 
and  Stenger,  and  should  have  beeo  there  ad- 
lodicated.  In  that  milt  the  coatrect  was  oaii- 
rded.  If  there  was  any  reasoa  why  tlie  con* 
tract  should  not  be  canc^ed,  sjad  if  the  de- 
fense urged  here  could  be  siUistiuitiated,  it 
should  not  hare  been  canoelcd,  and  tbat  de- 
fenae  should  have  lieea  vrg/ed  In  the  former 
trial,— and,  mit  bavlne  been  nrfred.  it  Is  lost. 

But  It  Is  argued  1^  the  rei^ndents  that, 
while  the  rule  above  announced  uay  be  cor- 
rect, It  has  no  application  to  this  case,  tor 
the  reason  that  the  role  Is  coupled  with  a 
provlidon  that  the  parties  to  the  former  ac- 
tion most  be  the  same  parties  to  tills  action. 
They  are  snbstantlaUy  the  same  parties.  The 
meaning  of  the  law  Is  that  they  shall  be  tiie 
same  parties  In  Interest,  not  necessarily  the 
same  parties  la  nanie.  In  this  case  the  par- 
ties In  Interest  were  the  parties  of  the  tlrat 
part  to  the  contract  and  the  parties  of  the  sec- 
cad  part  to  the  contract  or  their  asslKnces. 
The  parties  appellant  here  are  entitled  to  all 
the  rtgbts  and  defenses  which  Stenner  was 
entitled  to,  and  none  other;  and.  If  this  plea 
was  not  available  to  Stoiger  It  was  not  avatt- 
able  to  his  assignees.  The  case  of  Wilkes  v. 
Davles,  S  Wash.  112, 85  Pac.  611.  lays  down  a 
mle  on  the  subject  of  res  adjndlcata,  which 
would  be  declBlre  of  this  case  against  re- 
spondeats'  coDtentlon.  In  fact,  it  is  not  nec- 
essary to  go  nearly  so  far  in  this  case  to  hold 
the  former  action  an  estoppel  or  bar  to  the 
present  one  aa  the  court  went  In  that  case. 
The  Judgment  will  therefore  be  reversed,  and 
tbe  cause  dismissed. 

HOTT,  C.  J.,  and  SCOTT  and  ANDERS, 
JJ.t  concur. 


tbat,  Inaamacb  u  coe  of  the  payments  ao 
made  under  the  cootrrot  consisted  of  the  pay- 
ment of  tbe  $2,000  mortgage  before  mentiou- 
•d,  tte(r  should  be  siArogated  to  tbe  rights  of 
tbe  troat  oonpany,  and  should  be  entitled  to 
foreclose  this  SMrtgage  for  their  benefit  to 
tbe  amount  of  the  claimed  orerpayment,  and 
«ifocce  tbe  lien  foreclosed  against  the  lien 
covered  by  tbe  mortgage.  The  court  fAund 
that  there  bad  been  an  oveniayment,  and  en- 
twed  JudgUMot  In  accordance  witb  the  y/nyet 
•f  the  complaint,  for  the  amonnt  so  found. 

Many  errors  are  assigned  by  the  appeliants, 
▼is.:  (1)  Defect  ta  parties  defendant;  In- 
sttfflclent  proofk  to  establish  tbe  fact  of  over- 
payment; (3)  the  termination  by  a  former  de> 
oee  of  any  rights  respondmts  may  have  had 
under  the  coutract;  (4)  tbat  Isensee  could 
not  be  sutoogated  to  tbe  benefits  tfC  tbe  mort- 
gage by  him  paid,  for  the  reason  that  by  the 
coatiact  be  assumed  the  payment  of  the 
mortgage  in  question,  and  made  It  his  own 
obligation,  and  made  the  paym^t  by  reason 
of  his  cotttractoal  obligation  so  to  do  from 
coaBldwBtl<ms  moving  to  himself. 

From  the  view  we  take  of  the  laat  two 
propositions,  It  will  not  be  necessary  to  dis- 
cuss tbe  first  twa  We  think  tbe  authorities 
nnlveraally  sustain  tbe  proposition  tbat  a  per- 
son cannot  be  anbrORated  when  be  pays  an 
Incumbrance  which  he  has  agreed  to  pay.  In 
ftct,  this  proposition  of  law  is  not  very  rtout- 
ly  dieted,  If  disputed  at  all,  by  tbe  respond- 
ents; but  they  claim  that  the  court  found 
that  the  mortgage  wu  paid  at  tbe  request  of 
Thomas  a  Austta.  TUs,  indeed,  is  tbe  find- 
ing <tf  the  court,  but  this  finding  was  exeep^ 
ed  to,  and  we  are  satisfied  that  tbe  finding  Is 
unfounded.  The  parties  of  the  second  part 
had  agreed  to  pay  this  mortgage.  It  was  one 
•r  the  affirmative  conditions  of  their  con- 
tract, and  we  ore  satisfied  from  tbe  proof  that 
they  made  the  paym^t  by  reason  ot  their 
oontractnal  liability,  and  for  no  ottaw  reason. 
But  however  this  may  be,  we  think  the  third 
objecdott  raised  by  the  appellants  Is  abso- 
hitely  candttsiTe  of  this  case,  vl&  tbat  the  for- 
mer decree  terminated  the  rights  of  the  parties 
to  this  contract.  Tbe  general  rule  Is  thus 
stated  by  Black  on  Judgments  (section  754): 
*'It  is  a  general  rule  that  a  valid  Judgment 
for  the  plaintiff  definitely  and  finally  nega- 
tives every  defense  that  might  and  should 
have  been  raised  against  tbe  action;  and  this 
Is  true,  not  only  with  respect  to  further  or 
supplementary  pioeeedinga  In  thesamecause, 
but  for  the  purposes  of  every  subsequent  suit 
between  the  same  parties,  whether  founded 
up<m  tbe  same  or  n  different  cause  of  action. 
A  party  cannot  relltigate  matters  which  he 
might  have  Interposed,  but  failed  to  do.  In  a 
prior  action  between  the  same  parties  or  tneir 
privies  In  refemnce  to  the  same  subject-mat- 
ter." This  rule  has  become  firmly  establiah- 
ed  in  the  United  States,  oiid  applying  It  to 
this  case,  if  tbe  parties  of  the  second  part  to 
this  contract  had  a  right  to  plead  overpay- 
Hient'by  reason  of  their  subrogation  to  the 


STATE  ex  reL  STOCKMAN  v.  STTPEHIDH 
COURT  OF  SPOKA-NB  COUNTY. 

(Sapreme  Oonrt  of  Washington.    Oct  8,  1806.) 

VSHUB — Pkitilbue  To  be  Sued  id  Couktt  of 
Kbsidixcb— Waivsr. 
The  right  of  a  defendant  to  be  «apd  hi  the 
coanty  of  hia  renidence  ia  not  waived  by  a  fnil- 
nre  to  appear  at  the  time  the  ruling  is  bad  on  his 
application  for  a  change  of  venue  to  such  connty. 

ApplfcaUou,  on  the  relation  of  Dietrich 
Stockmaa  against  the  superior  court  of  Spo- 
kane county  (Norman  Buck,  J.),  for  writ  of 
prohibition.  Granted. 

Staeer  it  Holcomb,  for  reUtor.  W.  A.  Lewis, 
for  respondent 


PER  CURIAM.  Tbe  relator  was  sued  In 
the  superior  court  of  Spokane  county,  but  was 
a  resident  of  Adams  county,  and  vv».  served 
there.  He  appeared,  and  filed  a  demurrer,  and 
also  an  affidavit  of  merits,  which  contained  a 
demand  that  the  case  be  tried  in  Adams  coun- 
ty, but  no  ruling  was  bad  thereon  at  the  time^ 
A  few  days  later  the  court  denied  the  spplUa- 
tlon  for  a  transfer,  wti«>eapon  the  relator  ap- 
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plied  for  thla  writ,  and  the  court  was  ordered 
to  transfer  the  cause  to  Adams  county,  or 
show  cause  why  the  Bsme  should  not  be  done, 
and  other  proceedings  were  stayed  therein 
meanwhile.  Respondent  hsa  returned  that  the 
application  for  a  change  of  venue  was  refused 
because  the  defendant  bad  waived  bis  right  to 
a  transfer;  but  It  appears  that  what  the  conrt 
construed  to  be  a  waiver  was  the  failure  of 
the  defendant  to  appear  at  the  time  the  ruling 
was  had.  It  was  not  necessary  for  the  def^d- 
ant  to  be  present  at  that  time.  Nor  does  It  ap- 
pear that  be  bad  any  notice  of  the  time  when 
the  mattw  would  be  called  up.  The  statute  la 
explicit  It  provides  for  the  filing  of  an  affi- 
davit of  merits  and  a  demand  for  a  change  of 
venue  when  the  defendant  appears  and  pleads. 
This  was  compiled  with,  and  the  court  had  only 
one  duty  to  perform.  That  was  to  grant  tbe 
change.  It  Is  directed  that  the  pwemptory 
writ  1S811&  . 


JACOBS  T.  FIRST  NAT.  BANK  OF 
FUTALLUP. 
(Stvreme  Court  of  Washington.   Oct  8.  1806.) 

PLBADINO — TaSIANOB— £STOPPBL  MOST  B8 

Pleaded. 

1.  In  an  action  by  &  landlord  to  recover  rent 
from  ooe  alleged  to  be  ao  assignee  of  a  lease 
for  years,  tbe  plaintiff  must  prove  a  written 
agreement,  valid  under  tbe  statute  of  frauds,  and 
caoaot  recover  od  proof  of  an  oral  agreement  by 
defendant  to  pay  the  rent  due  from  the  lessee, 
though  made  on  a  good  consideration,  such  proof 
being  a  variance  from  tbe  cause  of  action  declar- 
ed on. 

2.  Under  a  complaint  to  recover  rent  from  an 
alleged  assignee  of  a  lease,  plaintiff  is  not  enti- 
tled to  prove  facts  constituting  an  estoppel  on  tbe 
part  of  defendant  to  deny  tbe  assignment,  puch 
facts  not  being  pleaded,  and  being  a  varianoe 
from  tbe  cause  of  action  stated. 

Dunbar,  J.,  dissenting. 

Appeal  from  euperlor  court.  Pierce  county; 
W.  H.  Prltchard,  Judge. 

Action  by  W.  E.  Jacobs  against  tbe  First 
National  Bank  of  Pnyallup.  Judgment  for 
plaintiff,  and  defendant  appeals.  Rerersed. 

John  P.  Hartman,  Jr.,  for  ai^ellant  L.  W. 
HIUt  fbr  reqwndent. 

GORDON,  J.  TUB  appeal  Is  tronx  a  judg- 
ment entered  npcm  a  verdict  In  fovor  of  re- 
spondent (plalntUT)  In  the  court  below.  The 
complaint  Is  as  fbUows:  *mie  plaintiff  herein, 
comj^lnlng  of  the  def^dants,  alleges:  (1) 
That  the  defendant  herein  Is,  and  at  all  Umes 
hereinafter  mentioned  has  been,  a  corporation, 
duly  Incorporated  and  existing  under  the  bank- 
ing laws  of  the  United  States,  and  doing  bnsl' 
ness  at  tbe  of  PuyaBup,  Pierce  coimty. 
Washington.  00  Tbat  tbe  pbUntlir  herein,  an, 
to  wit,  ttH*  12tb  day  of  Decanber,  A.  D.  1891. 
made,  eracnted,  and  delivered  to  one  J,  H. 
Ogle,  then  of  the  tdtj,  county,  and  state  afore- 
said, a  certain  lease  to  cntaln  lands  hwln- 
after  described,  sod  a  copy  of  which  lease 
is  hereto  attached,  marked  'Exhibit  A,'  and 
made  a  part  of  this  complaint  (3)  That  «i 


or  about  tbe  1st  day  of  June,  1893,  said  J. 
M.  Ogle  transferred  said  lease  to  the  defend- 
ant bereln,  at  wUcb  time  said  defendant  took 
possession  of  said  lands  described  In  said  lease, 
assuming  the  conditions  and  obligations  of 
tbe  said  J.  M.  Ogle  as  set  forth  therein.  (4) 
That,  according  to  the  terms  of  the  said  lease, 
the  said  J.  M.  Ogl3,  and  by  reason  of  the  said 
assignment  to  tbe  defendant  bereln  the  said 
defendant,  became  Indebted  to  the  plaintiff 
bereln  for  the  rent  stipulated  In  said  lease 
from  the  1st  day  of  Mardi,  1893,  to  the  1st 
day  of  Januarj-,  1894,  to  wit,  In  the  sum  of 
five  hundred  dollars  ^500.00),  and  Interest 
from  said  1st  day  of  January,  1884,  in  tbe  sum 
of  five  dollars  <¥5.00).  ^  That .  tbe  lands 
bereln  described  as  being  covered  by  said  lease 
are  as  follows:  'Certain  lands  owned  by  said 
plaintiff  known  as  bottom  land,  and  contain- 
ing tike  buildings  and  improvements,  and  caa- 
talnlug  twenty-eight  acres,  more  or  less,  ot  the 
northeast  quarter  of  section  thirty-five  (35) 
and  twen^^lx  being  in  township  number 
twenty  north,  of  range  four  east,  W.  M., 
Pierce  county,  Washington.'  (6)  That  the 
plaintiff  herein  ooiuented  to  the  s^  tranafer 
from  the  said  J.  M.  Of^  to  the  defmdant 
herein,  and  from  said  date  ctf  transfer  has 
looked  to  the  said  defendant  for  the  rents  as 
set  forth  in  said  lease.  (0  ^niat  there  Is  now 
due  from  the  defendant  to  the  plaintiff  herein 
the  sum  of  five  hundred  and  five  ddlazs 
(¥505.00),  whb^  said  defendants  refuse  and 
neglect  to  pay,  although  often  requested  so  to 
do.  Wherefore  plaintiff  prays  that  he  may 
have  Judgment  against  said  defendant,  and  In 
bis  favor,  for  the  sum  of  five  hmidred  and 
five  dollars,  tosetbor  with  bla  costs  and  dis- 
bursements herein."  The  knrer  court  having 
denied  a  moticm  to  make  tbe  onnplalnt  more 
definite,  and  overruled  a  general  demurrer 
thereto,  tiie  aroeOant  answered,  denying  each 
and  all  of  tbe  allegations.  Upon  the  trial 
which  followed  it  appeared  that  no  wrlttat 
assignment  of  tbe  lease  bad  been  made,  and 
the  court  orer  repeated  obifectlona  on  tbe 
part  of  appellant;  permitted  evidence  to  be  In- 
troduced tendbig  to  lihow  that  appeillaDt,  by 
Its  acts,  had  led  tbe  respondent  to  believe  that 
the  lease  had  been  assigned,  and  that  It  as- 
sumed tbe  obllgatliHiB  of  an  asstg^iee,  and  ot- 
tered Into  possession,  and  held  Hie  nme  for 
several  months,  during  which  time  it  removed 
the  nursery  stock  thereon  belonging  to  O^. 
and  sold  the  same  for  the  purpose  vt  apply- 
ing tbe  ^oceeds  upon  a  debt  owing  to  it  by 
Ogle.  A  motion  fOr  nonsuit  wis  made  and 
overruled,  and  this  ruling  having  been  duly 
excepted  to  preeents  tbe  principid  question 
arising  In  the  caae. 

It  is  urged  by  f.ppeBant  that  the  respondent, 
having  by  its  complaint  soi^bt  to  charge  ap- 
pelant as  an  asstmee  of  a  wrttteu  lease  fbr  a 
term  of  years,  was  required  to  prove  an  as- 
signment in  writing;  tiiat  an  oral  asstenm^t, 
if  proved,  would  be  within  tlie  statute  of 
fmuCt.  and  rM;  and  that  the  respondent  had 
failed  to  prove  a  sufficient  cause  fbr  tbe  Juty. 
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We  think  tbat  tbt  learned  counsel  for  the  re- 
^Kwdent  wholly  fails  to  meet  the  objections. 
In  bis  Wet  he  sayi;  'TThe  contract  upon 
which  this  action  was  brought  was  not  within 
the  Btatate  of  frauds,  and  was  not  required 
to  be  In  writing.  It  was  a  promise  made 
the  defendant  bank,  not  tor  the  purpose  of 
becoming  a  mere  surety  for  Ogle,  but  for  the 
porpose  of  advancing  Its  own  Interest,  that 
they  might  get  possession  of  the  nursery  stock. 
There  was  a  consideration  for  the  promise,— 
the  ase  of  tne  premises,  plaiutllTs  forbearance 
to  hold  the  stock  tor  rent,  and  allowing  the  de- 
fraidant  to  take  and  remove  the  same.  Such 
an  agre^ent  Is  not  within  the  statute  of 
frauds,  bat  is  an  original  contract"  We  think 
counsd  overlooks  the  fact  tbat  bis  complaint 
is  not  based  upon  any  such  contract  as  he  here 
refers  to.  No  offer  or  attempt  was  made  to 
amend  the  complaint,  and,  as  It  Is  elementary 
that  a  party  must  prevail  according  to  the 
case  made  by  his  pleading  or  not  at  all,  It  fol- 
lows that  a  nonsi^t  shuuld  have  been  granted. 

Respondent  further  contends  that  the  acts 
of  the  ap[>ellant  were  such  as  to  lead  him  to 
believe  tbat  an  assignment  In  writing  had  In 
fbct  been  ezecated  by  Ogle  to  the  appellant, 
and  that  the  appellant  '.a  estopped  to  deny  the 
asslgmnent  To  uphold  this  contention  would 
be  to  permit  a  recovery  rxpon  a  different  case 
than  that  made  in  the  pleading,  and  hold  ap- 
pellant liable  for  Its  acts  without  reference  to 
the  complaint.  The  rule  Is  well  settled  that  to 
authorize  its  admission  in  evidence  the  matter 
claimed  to  operate  as  an  estoppel  must  be 
[deaded.  Phillips  v.  Van  Schaic^,  37  Iowa, 
229;  Walker  v  Baxter,  6  Wash.  214,  33  Fac. 
426,  and  authorities  there  cited.  The  Judg- 
ment appealed  from  will  be  reversed,  and  the 
cause  r^nanded.  vplfh  Instructions  to  the  lower 
court  to  proceed  In  accordance  with  this  opin- 
kui. 

HOTT,  G.  J.,  and  ANDERS,  concur. 
DCNBAB,  J.,  dissents. 


MOSHBR  et  at  v.  BRUHN  et  al. 

{Bapremc  Oonrt  of  Washlngtoi.  Oct  2,  1896.) 

PutADiae— BDmoiiKCT  or  C!omplaiiit— Waives 
or  Objeotioics—Intsbplbadbr— State- 

MBKT  OF  CaUSB  op  AOTIOM. 

1.  A  defendant  who  demurs  to  the  complaint 
on  the  ground  that  It  does  not  atate  a  cause  of 
action,  and  then  proceeds  to  trial  on  the  merits 
without  attempting  to  obtidn  a  ruling  on  the  de- 
mnrrer,  waives  the  objection  raised  thereiD. 

2.  A  complaint,  when  attaclced  for  the  first 
time  on  appeal,  on  the  ground  that  it  falls  to 
■tate  a  cause  of  action,  will  be  liberally  con- 
itrued  to  snstain  the  judgment. 

3.  A  complaint  whiui  shows  that  one  of  the 
defendants  has  obtained  a  judgment  against 
plainti&  in  garnishment  proceedings,  but  that 
the  validity  of  said  Judgment  is  assailed  by  the 
other  defendant,  who  has  since  garnished  plain- 
ti£te  for  the  same  fund,  asserting  that  the  other 
garnishment  was  void,  and  alleges  that  plaintiffs 
are  in  danger  of  having  to  pay  ttie  debt  twice, 
is,  as  against  obJectioDs  first  raised  on  appeal,  a 
good  complaint  of  interpleader,  under  2  Hill's 


Code,  {  163.  providing  that  any  one  having  in 
his  possession  money  or  property  claimed  by 
several  persons  may  commence  an  action  ag^nst 
all  such  claimants  to  have  their  rights  adio- 
dicated. 

Appeal  Croni  superior  conn,  King  county; 
J.  W.  Langley,  Judge. 

Action  of  Interpleader  by  Alfred  Mosfaer 
and  others,  co-partners  as  Mosher  &  Mc- 
Donald, against  Charles  Bnihn  and  another, 
co-partners  as  Bruhn  As  Henry,  and  the 
Seattle  Hardware  Company.  From  a  Judg- 
ment for  the  first-named  defendants,  said 
hardware  company  appeals.  Affirmed. 

Bronson  &  Clark,  for  appellant  Bausman, 
Kelleher  &  Emory,  for  respondents. 

GORDON,  J.  The  rrapondents  were  on 
the  18th  day  of  November,  1893,  Indebted  to 
the  firm  of  Charles  H.  Baker  &  Co.  In  the 
sum  of  $913.79.  On  tbat  day,  the  appellant, 
the  Seattle  Hardware  Company,  commenced 
an  action  for  the  recovery  of  money  against 
said  firm,  and  at  the  same  time  sued  out  a 
writ  of  garnishment,  and  caused  the  same  to 
be  served  upon  the  respondents.  Thereafter 
such  proceedings  were  had  tbat  Judgment 
was  rendered  in  said  garnishment  proceed- 
ing against  respondents  for  the  sum  of  ¥913.- 
79.  Subsequently  the  firm  of  Bruhn  &  Hen- 
ry caused  an  ^ecution  to  be  Issued  on  a 
Judgment  recovered  by  said  firm  against  said 
firm  of  Baker  &  Co.,  and  caused  a  garnish- 
ment thereunder  to  be  served  upon  the  re- 
spondents, and  an  order  requiring  respond- 
ents to  appear  for  the  purpose  of  being  ex- 
amined upon  supplem^taiy  proceedings. 
Thereupon  respondents  brought  this  action 
of  Interpleader,  under  section  153,  2  HiU's 
Code,  which  Is  as  follows:  "Any  one  having 
In  his  possession,  or  under  his  control,  aiiy 
property  or  money,  or  being  Indebted,  where 
more  than  one  person  claims  to  be  the  own- 
er of,  entitled  to.  Interested  in,  or  to  have  a 
lien  on  such  property,  money  or  indebted- 
ness, or  any  part  thereof,  may  commence  an 
action  In  the  superior  court  against  all  or 
any  of  such  persons,  and  have  their  rigbts, 
claims.  Interest,  or  liens  adjudged,  determin- 
ed and  adjusted  in  such  action."  The  com- 
plaint, in  addition  to  the  facts  already  set 
forth,  alleges  that  the  firm  of  Bruhn  & 
Hcniy  assert  "that  the  proceedings  in  gar- 
nishment Instituted  by  said  Seattle  Hard- 
ware Company  are  without  Jurisdiction  and 
TCid."  The  complaint  also  alleges  that  the 
appellant  threatened  and  was  about  to  Issue 
execution  upon  the  Judgment  recovered 
against  the  respondents  In  such  gamlabment 
proceedings;  also,  that  the  firm  of  Bruhn  & 
Henry  were  pressing  their  garnishment 
against  respondents;  and,  continuing,  says: 
"There  Is  danger  that  Judgment  will  also  be 
rendered  In  favor  of  said  Brubn  &  Henry, 
and  against  plaintiffs,  and  tbat  plaintiffs  will 
be  compelled  to  pay  said  Indebtedness  twice; 
that  the  amount  claimed  by  each  of  said 
firm  is  equal  to  the  total  amount  of  Indebted- 
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vesa  due  from  the  plaiDtlffB  to  said  Baker  & 

Co.;  that  these  plaintiffs  are  able  and  will- 
ing to  Qay  said  sum  of  $913.7U  to  the  party 
entitled  thereto,  and  only  desire  tbat  tbe 
court  shall  determine  to  whom  said  money 
ts  entitled,  and  offer  at  any  time,  upon  tbe 
order  of  said  court,  to  pay  said  sum  Into 
court  for  tbe  satisfaction  of  said  Indebted- 
ness against  tbeu^"  A  demurrer  to  the  com- 
plaint was  filed  by  the  appellant,  and  on 
the  same  day  It  answered,  setting  up  atUrm- 
atively  Its  Judgment  recovered  In  the  gar- 
nishment proceeding  already  refened  to. 
Subsequenily,  tbe  lower  court,  all  tbe  parties 
being  present,  granted  a  temporary  Injunc- 
tion, restraining  both  the  appellant  and  also 
the  firm  of  Brubn  &  Henry  from  further  pro- 
ceedings in  gamlsbment;  and  also  made  an 
order  directing  the  respondents  to  pay  the 
moner  which  It  was  owing  Brubn  ft  Henry 
Into  tbe  registry  of  tbe  court,  which  tbe  re- 
spondenta  proceeded  at  once  to  do.  Tbere- 
after  an  Issue  was  formed  between  appel- 
lant and  the  firm  ot  Bmhn  &  Henry,  and  a 
judgment  and  decree  entered  by  the  lower 
court  on  July  18,  18(6,  adjudging  the  garnish- 
ment proceeding  of  tbe  appellant  agalust  the 
respoDdents  rold  and  Inoperative,  and  per- 
petnalty  enjoining  tbe  appellant  from  en- 
forclng  or  collecting  Its  judgment  rendered 
therein,  or  from  taking  any  further  proceed- 
ings tbereon:  also,  that  the  defendants 
Bmbn  &  Henry  were  entitled  to  the  fund 
paid  Into  court.  From  this  Judgment  and 
decree  tbe  Seattle  Hardware  Company  bas 
appealed. 

Prior  to  the  giving  of  notice  of  appeal,  the 
court,  farther  proceeding  In  said  cause  wltb 
all  of  the  parties  before  It,  made  a  further 
order  and  judgment  directing  the  clerk  of  tbe 
court  to  pay  to  Bmbn  &  Henry  tbe  snm  of 
f833  from  said  fund.  No  exception  was  tak- 
en or  reserved  thereto  by  the  appellant.  Tbe 
sole  ground  relied  upon  for  a  reversal  Is  that 
tbe  complaint  fails  to  state  a  cause  of  ac- 
tion. No  question  of  jurisdiction  la  raised 
In  the  case.  Counsel  for  tbe  respondents  In- 
sist that  the  appellant  cannot  be  heard  to 
urge  this  objection,  claiming  that  It  waived 
Its  demurrer  In  the  lower  court  by  neglect- 
ing to  bring  It  on  for  bearing,  and  hy  putting 
In  an  answer  and  proceeding  to  trial  upon 
the  merits.  We  think  this  contention  must 
be  sustained,  Tbe  record  fails  to  show  that 
the  attention  of  the  lower  court  was  ever 
called  to  the  demurrer.  It  does  not  show 
that  the  appellant  sought  or  obtained  any 
ruling  from  the  lower  court  thereon,  but  does 
show  that  It  proceeded  to  litigate  with  tbe 
respondenta  and  the  firm  of  Brulin  &  Henry, 
upon  the  merits.  In  which  litigation  it  was 
unsuccessful.  Appellant  Insists  that  the 
Cfrde  (section  1931  permits  It  to  raise  the 
point  here  for  the  first  time.  The  answer  is 
that  It  raised  It  below  by  demurring,  and 
ahamloned  the  point  when  It  abiindoned  Its 
demurrer.  Aside  from  this,  however,  we 
think  the  complaint  Is  sufflclent,  at  least  aa 


agatnst  an  obJectioD  to  H  ratee<  be*e  foi'  the 
flret  time.  A  oomplalnt,  when  m  attacked, 
Ifl  entitled  to  be  most  liberally  eonstrue*, 
and  the  judgment  snstalned  If  by  any  rea- 
sonable Intendment  It  can  be.  Mrnmn  t. 
Leonbard,  1  Wash,  St  504.  30  P»c.  5M; 
Lyen  v.  Bond,  3  Wash.  T.  407,  Ifl  Pac.  S. 
While  It  Is  true  that  the  comptaint  show» 
that  appellant  had  obta'ned  a  judgment  In 
gamlsbment  proceedings  against  respondeDtB, 
It  also  showed  that  the  validity  of  at^Uant's 
Judgment  was  aaaalled  by  the  rival  cfailmaDt 
to  the  fund,  who  asserted  that  the  judgment 
was  void,  and  this,  aa  already  noticed,  fs 
precisely  what  the  lower  court  found.  We 
think  that  enough  was  stated  In  tbe  com- 
plaint to  make  tbe  case  a  proper  one  for  in- 
terpleader vnder  tbe  statute^  Affirmed. 

SCOTT  and  DUNBAH,  JJ.,  concnr.  Alf- 
DEBS,  J.,  concurs  In  the  result. 


OTTISON  T.  EDMONDS  at  aL 
(SoprenM  Ocut  ot  WasUngtan.  Oct  8,  1886.> 
AmuL^-PAEtaBBBai  p— Bvi  Daacw— BraouL 

VSRDIOT. 

On  tbe  lisoe  as  to  whether  defendaota 

were  partners  in  working  a  quarry  the  jnry  ren- 
dered a  tpecial  verdict.  In  which  they  foand 
that  the  partnership  existed,  and  that  It  was  en- 
tered Into  at  a  certain  place  at  a  certain  time. 
The  only  evidence  to  ihow  that  the  partnership 
was  then  formed  wao  a  contract  dated  at  saA 
place  and  time,  by  which  defeudaots  were  grant- 
ed the  ricbt  to  take  stoae  from  tbe  quarry,  aign- 
ed  only  by  the  grantor,  but  which  in  no  way 
constituted  a  partuerf>hlD  agreement.  There  was 
other  contlictmg  evidence  tending  to  show  the 
formation  of  «  partnerahip  at  another  place  and 
time.  Hdd,  that  the  verdict  should  be  set  aside, 
as  bafied  on  the  misconception  that  the  written 
agreement  created  a  partnership. 

Appeal  from  superior  court,  Claifee  coanty; 
A.  L.  Miller,  Jndge. 

Action  by  Louia  Ottlaon  asalnst  A.  O.  Sd- 
monds  and  others,  Tbere  was  a  Jndgment  for 
plaintiff,  and  defendant  Daniel  Kern  Appeals. 

icevultted. 

N.  H.  Bloomfleld,  for  appellants  W.  W. 
HcCrcdle»  for  respondent 

GOUDON,  J.  Kespondent  brought  this  ac- 
tion against  A.  G.  Edmonds,  C.  Anderson, 
and  Daniel  Kern,  as  partners  under  tbe  firm 
name  of  Edmonds  &  Co.,  to  recover  for  labor 
alleged  to  have  been  performed  for  said  firm 
of  Edmonds  &  Co.  by  respondent  and  his  aa- 
signors.  The  appellant,  Daniel  Kem,  answer- 
ed 8ei)arately,  denying  generally  all  of  the  al- 
legations of  the  complaint,  and  specially  de- 
nying that  he  was  at  any  time  a  partner  of 
the  other  defendants.  Prom  a  judgment 
against  the  appellant  upon  tbe  verdict  of  a 
Jury,  and  an  order  denying  hla  motion  for  a 
new  trial,  be  bas  appealed. 

Practically  the  only  question  Involved  in  the 
issue  submitted  to  the  jury  was  whether  ap- 
pellant, Kem,  was  a  partno-  In  the  firm  ^ 
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wblch  i^lDtlff  and  Ills  assigBorB  woAed. 
The  contenttoD  of  tbe  appellant  In  this  court 
and  In  the  trial  below  was  that  Anderson  and 
Edmonds  were  partners  under  tbe  name  of 
fidmoads  A  Co.,  encaged  In  getttng  out  rock 
tai  wbftt  was  known  as  tbe  "Jenny  Creek 
Qnairy,'*  neur  Lewis  River,  in  Claifce  county, 
and  aa  aneb  partners  they  ent^^  late  a  cos- 
tract  with  appellaal^  street  contractor  In  tbe 
city  of  Portland— to  farniab  him  rock.  Upon 
tbe  trial  of  tbe  caiiM  appellant  and  Anderson 
testified  that  there  was  no  partnership  be- 
tween the  defendants,  but  that  Anderson  and 
Edmonds  alone  were  partners.  On  behalf  of 
respondent  there  was  the  testimony  of  Ed- 
monds and  hia  wUe  to  tbe  ^ut  ef  a  partner- 
ship between  all  of  the  defendants,  and  In 
support  of  their  respective  contentions  vart- 
ooB  circumstaDces  were  shown  which  It  was 
proper  for  tbe  Jury  to  weigh  and  consider; 
but.  Inasmuch  as  we  have  concluded  that  the 
cause  must  be  retried,  we  deem  ii  improper  to 
dweU  upon  them.  It  Is  snfficieiit  to  say  tiUt 
upon  this  main  question  In  the  case  the  evi- 
dence was  very  confllctjqg. 

In  addition  to  the  geBeral  verdict,  the  Jury, 
under  the  direction  of  tbe  court,  returned  the 
following  special  findings,  viz.:  "(1)  Did  the 
defendant  Kern  ever  enter  Into  a  partnecablp 
irtth  Bdmoads  and  Anderson,  or  either  of 
tbem?  If  so,  when  and  where  was  this  agree- 
ment made?  A.  Lewis  £iv«r.  Wash.,  June  3, 
1802.  (2)  Did  tbe  defendant  Kern  ever  agree 
wttb  Sdmonds  and  Andersen,  or  either  of 
themi,  to  share  with  them  In  the  proflta  of  the . 
stone  quarry  business  at  l/ewls  River,  and, 
tf  EO,  when  and  where  was  any  such  agree- 
ment entered  into  l^tweeo  them,  and  who 
was  preaent  at  the  time?  A.  At  Lewis  River, 
June  3,  1802.  John  Shate,  A  O.  EVlmonds, 
Daniel  Kern,  and  O.  Anderson.'*  There  was 
no  evidence  submitted  at  tbe  trial  in  any  wise 
tiding  to  sbow  that  tbe  appellant.  Kern, 
was  at  I^wls  River,  Wash.,  on  June  S,  1892, 
but  respondeat  put  in  evidence  tbe  following 
paper  or  memorandum:  "Louis  Kiver,  Wash., 
Jane  3rd,  1S92.  This  agreement  of  lease  made 
and  entered  this  UiirU  day  of  June,  1802,  by 
and  between  John  Shute,  of  the  first  part, 
and  A.  O.  EdtnoDds  and  Daniel  Kern  and  C. 
Anderson. parties  of  thesecond  part,  forand  In 
consideration  herelnnfter  expressed.  Parties 
ol  the  second  part  shnil  have  tbe  right  to  en- 
ter Into  party  of  first  part  property  on  Jenny 
creek,  and  open  quarrys.  for  to  get  out  any 
and  all  kinds  of  stone,  for  buiidln»f  and  pav- 
ing purposes,  and  shall  have  and  hold  thesaid 
qnarriea  and  canyon  for  the  term  of  ten 
years:  and  tbe  flrttt  year  to  be  free  of  charge, 
and  thereafter  to  pay  to  party  of  the  first 
part  ttie  snm  of  five  dollars  per  scow  load, 
holding  twenty-five  thousand  paring  blocks, 
and  tbe  sum  of  four  dollars  per  scow  load  for 
building  stone,  the  said  to  be  equal  In  weight 
to  tbe  aforesaid  scow  load  of  paving  blocks. 
The  party  of  the  sf^-ond  part  Is  to  have  the 
right  to  use  all  timber  necessary  for  building 
the  tramway  or  wagon  road  to  said  quarry, 


and  also  to  build  the  said  read  on  either  side 
of  said  creek  or  canyon,  on  the  first  party's 
property.  The  party  of  tbe  first  part  shall 
have  the  right,  if  the  second  party  faHs  to 
work  the  said  quarry  for  one  year,  to  take 
the  same  out  of  their  tuuids,  aikd  totaim  it  as 
his  own  property,  and  the  lease  of  said  quar- 
ry and  canyon  to  be  null  and  void.  [Signed] 
J«tm  Shutte."  It  la  apparent,  therefore,  that 
tbe  special  findings  of  tbe  Jury  that  tlie  part- 
nership was  entered  into  at  the  place  and 
time  meattoned  In  their  answers  were  based 
upon  the  aflsumptlon  that  the  foregoing 
memorandum  constttnted  a  partnershtpagree- 
ment  binding  upon  the  appellant.  It  needs 
netther  argoment  nor  citntion  «f  authority  to 
Sfao<w  that  this  assnmptkm  was  erroneons, 
and  the  Jury  mistaken.  Indeed,  the  testi- 
mony of  Eidmonds  hlmsrtf  was  that  the  part- 
nership was  formed  on  tbe  streets  of  Port- 
land, at  a  different  date.  The  finding  of  the 
Jury  nnst  be  accepted  as  It  was  given,  viz. 
that  the  partnership  was  entered  into  at  Lew- 
ie River.  Wasb..  on  June  3,  1892;  and,  as 
such  finding  Is  (Nearly  based  upon  a  miscon- 
ception of  tbe  character  of  the  paper  signed 
by  Shntte,  i^ore  set  out,  and  the  finding 
wholly  without  evidence  to  snpport  it,  it  fol- 
lows tliat  the  verdict  nmst  be  set  aside,  and 
a  new  trial  awarded.  It  fs  no  answer  to  the 
contention  of  tbe  app^ant  to  say  that  there 
was  other  evidence  upon  which  the  jury 
might  have  based  their  finding  that  a  part- 
nership existed  between  the  defendants.  It 
Is  sufficlettt  to  say  that  they  have  not  done 
so,  but  accepted  as  sufficient  proof  for  that 
puiiKMe  something  which  in  law  Is  wholly 
Insufficient.  It  Is  clear  that  they  attached  an 
Importance  to  the  paper  which  did  not  be- 
long to  tt,  and  gave  It  weight  when  It  waa 
entided  to  none.  What  their  verdict  would 
have  been  had  they  not  labored  under  such 
mistake  cannot  be  told,  and,  in  view  of  the 
conflicting  evidence,  it  Is  forbidden  that  we 
sbould  assume  to  say.  Section  376  of  the 
Code  provides  that,  "when  a  special  finding 
of  facte  shall  be  inconsistent  with  the  gen- 
eral verdict,  the  former  shall  control  tbe  lat- 
ter, and  tbe  court  shall  give  Judgment  ac- 
cordingly." It  follows  that  a  new  trial  mnst 
be.  awarded.  Reversed. 

HOYT.  O.  and  ANDERS  and  DUNBAR, 
JJ.,  concur. 


STATE  «  rd.  DAVIS  v.  BTTPERIOR 
OOURT  OF  PIERCE  COUNTY. 

(Supreme  Court  of  Washington.   Oct.  2,  189G.) 

CaUHNAL  Liw— Writs  Coram  Nobis— Arri da vit 

or  Pbospcctiso- W1TSR93  TO  Impeach 
His  Ows  Testimont. 

The  writ  coram  nobis  (if  such  remedy  ex- 
tsts  in  Waidiii»toii>  caoDot  be  Invoked  by  a  con- 
victed crimiaaV  npoa.  a  mere  showlDg  that  the 
prosecoting  witness  has  admitted  since  the  trial 
that  her  testimony  was  materially  tftlse,  and 
will  make  affidavit  to  that  effect 
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Application  by  the  state  of  Wasbington, 
on  the  relation  of  G.  W.  H,  Darls,  for  a  writ 
of  problbltlon  to  reBtraln  the  superior  court 
of  Fierce  county  from  further  proceedings 
In  a  pending  case.    Writ  granted. 

a.  W.  H.  Davis,  In  pro.  per. 

GORDON,  J.  Gas  Roberts  was  convicted 
in  the  superior  court  of  Pierce  county  of  the 
crime  of  rape,  and  sentenced  to  10  years'  Im- 
prisonment In  the  penitentiary.  Subsequent- 
ly he  filed  In  said  court  a  petition  In  the 
nature  of  an  application  for  a  writ  coram 
nobis,  to  Inquire  Into  certain  alleged  mis- 
statements made  by  the  prosecuting  witness, 
Ellen  Schedln.  upon  the  trial  of  the  cause. 
His  affidavit  In  support  of  the  petition  al- 
leges that,  subsequent  to  his  trial  and  con- 
viction, the  prosecuting  witness,  In  the  pres- 
ence of  divers  persons,  stated  and  admitted 
that  her  testimony  upon  the  trial  was  upon 
material  questions  false  and  mistakenly 
made;  and  he  seeks  to  have  such  person 
brought  before  the  court,  and  examined  con- 
cerning her  statements  so  made.  The  state 
demurred  to  the  affidavit  and  petition  in  the 
lower  court,  and  its  demurrer  was  overruled, 
and  the  petition  set  down  for  hearing. 
Thereupon  the  state  applied  for  a  writ  of 
prohibition  directed  to  the  lower  court,  re- 
straining it  from  further  proceeding  therein, 
upon  the  ground  that  It  has  no  Jurisdiction. 

Counsel  for  the  state,  upon  the  argument 
in  this  court,  contended  that  the  courts  of 
this  state  are  not  vested  with  power  to  grant 
writs  of  this  character.  The  record  does  not 
require  us  to  determine  that  question,  and 
as  no  briefs  have  been  submitted  by  coun- 
sel in  this  case.  In  view  of  the  importance  of 
the  question,  we  will  not  undertake  to  do  so. 
If  satisfied  that  the  writ  might  issue  In  a 
proper  case,  we  would,  nevertheless,  be  con- 
strained to  bold  the  petition  In  the  present 
case  insufficient.  It  Is  based  upon  the  claim 
that  the  testimony  of  the  complaining  wit- 
ness In  the  trial  of  the  criminal  case  "was 
not  in  accordance  with  the  facts,  but  was 
fraudulent  and  untrue.*'  We  have  been  un- 
able to  find  a  case  where  the  writ  has  been 
granted  upon  such  showing,  and,  upon  prin- 
ciple, we  think  that  it  ought  not  to  be  re- 
garded as  sufficient.  The  prosecutrix  was  a 
witness  before  the  jury,  and  sworn  to  testify 
truly.  To.  receive  her  subsequent  state- 
ment for  the  purpose  of  discrediting  or  Im- 
peaching the  proceedings  or  Judgment  would 
be  to  open  wide  the  door  to  fraud,  and  lead 
to  most  baneful  results.  The  law,  upon  con- 
siderations of  public  policy,  will  not  receive 
the  affidavit  of  a  Juror  to  Impeach  his  ver- 
dict, and  renders  Inadmissible  the  testimony 
of  third  persons  as  to  what  they  beard  Jurors 
say  In  derogation  of  their  verdict.  Like  con- 
siderations constrain  us  to  hold  that  the  rem- 
edy cannot  be  Invoked  upon  a  mere  showing 
that  the  prosecuting  witness  has  subsequent- 
*T  made  contradictory  statements,  or  that  she 


Is  now  willing  to  swear  that  her  former  testi- 
mony upon  the  trial  was  false.  Her  latter 
oath  Is  no  more  binding  than  her  former  one; 
and,  If  the  remedy  sought  exists  in  the  Ju- 
risprudence of  this  state,— a  question  which 
we  do  not  now  decide,— it,  neverthelees,  moat 
follow  that  it  cannot  be  claimed  usfoa  a 
showing  of  the  character  here  made.  Tlie 
peremptory  writ  wlU  issue. 

HOYT,  0.  J.»  and  DUNBAB.  ANDBBfl. 
and  SCOTT,  JJ..  concur. 


PHBLPB  T.  OITT  OF  TAOOHA.^ 

(Supreme  Court  of  WaablDgton.   Oct  0;  1898.) 

Appeal— AssiONHBXT  or  Bbrob— McsioirAl.  Com- 
PORATIOX8  —  RsroxDisa  Hoxbt  Paid  ox  Ix.l» 
oalTax  HALBS—HBOOvsaT  or  Taxis  VrajiilTAB- 
iLT  Paid. 

1.  A  court  not  being  leqnlred  to  state  tiw 
founds  on  which  a  demurrer  to  a  cause  of  ee- 
tioQ  or  ground  of  defenae  is  oveiroled,  a  slnc^ 
BBsignment  of  error,  charging  that  the  court 
erred  in  such  ruling^  is  sufficient. 

2.  Under  power  given  a  city  by  its  diarter  to 
regulate  tlie  BSs^ssment  and  coliectlon  of  taxes, 
it  may  iegally  enact  by  ordinance  that,  where 
certificates  of  purchase  are  issued  on  sales  of 
property  for  municipal  taxes  which  are  illegal, 
the  amoont  pali  sball  l>e  refunded,  with  inter- 
est; but  saco  iK)wer  does  not  extend  to  cases  of 
aales  made  prior  to  the  passage  of  such  or- 
dinance, in  which  the  ptuchasers  bought  at  thdr 
own  risk  aa  to  legality,  and  a  provision  authoris- 
ing the  refunding  of  money  paid  on  nidi  ealee 
is  void. 

3.  Subsequent  taxes  voluntarily  paid  by  a  pur- 
chaser on  property  bought  at  tax  sale,  under  the 
mistaken  belief  that  the  sale  was  valid,  cannot 
be  recovered, 

4.  Money  paid  to  a  city  on  a  sale  by  It  <tf 
property  for  muoicipal  taxes,  under  an  ordinance 
providing  tliat,  where  such  sales  were  illegal, 
the  money  should  be  refunded,  does  not  become 
the  absolute  property  of  the  city;  and  the  fact 
that  its  indebtedness  exceeds  the  constitutional 
limit  does  not  constitute  s  defense  to  an  action 
to  recover  such  money  where  the  sale  was  illegal. 

Appeal  from  superior  court.  Pierce  eonntr; 
W.  H.  Pritchard,  Judge. 

Action  by  Dwigbt  Phelps  against  the  cl^ 
of  Tacoma.   Judgment  for  defendant;  and 

plaintiff  appeals.  Reversed. 

B.  F.  Henston  and  T.  W.  Hammond,  for  ap- 
pellant John  Paul  Judson,  W.  H.  H.  Kean, 
and  James  Wlckersham,  for  respondent. 

HOYT,  O.  J.  PlaintlCf  sought  to  recover 
from  the  defendant  upon  three  causes  of  ac- 
tion,—two  for  money  paid  to  the  city  upon 
certificates  issued  upon  sales  for  void  taxes, 
and  one  for  money  alleged  to  have  been  paid 
on  account  of  a  mistake  of  fact.  Defendant, 
for  answer  to  each  of  these  causes  of  ac- 
tion, set  up  the  fact  that  the  city  was  in- 
debted beyond  the  constitutional  limit,  and 
for  that  reason  could  not  be  held  liable  to 
the  plaintiff.  To  these  answers  a  demurrer 
was  Interposed  by  the  plaintiff,  which  was 
overruled  by  the  court;  and,  the  plaintiff 
electing  to  stand  upon  such  demurrer,  Jadf- 


1  Bebearfng  denied. 
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ment  In  fBvor  of  the  def eadant  was  entered 
as  to  each  of  the  cauaea  of  action. 

Errora  an  aeTerally  assigned  upon  the 
rnllng  of  the  court  In  OTermllng  the  demur- 
rer to  the  answers  to  each  of  the  three 
cauues  of  action,  and  the  first  question  pre- 
sented for  our  consideration  la  as  to  the  suf- 
ficiency of  these  asslgnmenta  of  error.  Re- 
spondent cites  many  authorities  In  support 
of  Its  contention  that  they  are  not  sufflclent, 
but,  in  our  opinion,  none  of  them  are  In 
point;  for  while  It  Is  true  that  some  of  them 
state  In  general  terms  tliat  an  error  alleged 
generally  upon  a  pleading  or  other  paper,  a 
part  of  the  record.  Is  lusufflclent,  none  of 
them  go  to  the  extent  of  holding  that  an  er- 
ror which  calls  In  question  a  single  ruling  of 
the  court,  In  making  which  It  was  not  called 
upon  to  assign  any  reason,  is  not  sufficient. 
Under  our  practice,  a  court,  in  oTerrullng  a 
demurrer,  passes  generally  upon  the  suffi- 
ciency of  the  pleading  demurred  to;  but 
there  la  nothing  which  requires  It  to  In  any 
manner  disclose  to  the  parties  why  the  de- 
murrer Is  orerruled,  and  In  fact  no  reason 
could  be  given  excepting  that  the  pleading 
contains  all  the  elements  required.  Whea 
the  court  sustains  a  demurrer  to  a  pleading, 
It  might  be  proper  for  It  to  disclose  la  what 
particular  the  pleading  Is  Insufficient;  but 
even  that  Is  not  required.  On  account  of 
these  facta,  we  thlnlc  that,  when  It  Is  charged 
that  the  court  erred  In  sustaining  a  demur- 
rer to  a  particular  cause  of  action,  It  Is  suffi- 
ciently definite,  for  the  reason  that  the  party 
may  not  be  advised  as  to  the  particular  part 
of  the  pleading  which  the  court  has  found  to 
be  Inanfflcieat.  But,  whether  or  not  this  is 
so,  an  assignment  of  error  which  questions 
the  correctness  of  a  rulli^  of  the  superior 
court  tn  overrullug  a  demurrer  must  be  held 
sufficient,  for  the  reason  that  the  effect  of 
SDcb  ruling  is  to  assert  generally  the  suffi- 
ciency of  the  pleading;  and  It  la  Impossible 
for  the  party  assigning  the  error  to  state  the 
reasons  which  controlled  the  court  In  thus 
holding.  The  motion  to  dismiss  must  be  de- 
nied. 

The  right  to  recover  tiie  money  paid  for  the 
certificates  Ismed  upon  the  void  tax  sales  Is 
founded  upon  a  certain  ordinance  passed 
by  the  dty  council  on  January  11,  1893,  en- 
titled: "An  ordinance  for  the  cancellation 
of  illegal  or  erroneously  Issued  certificates  of 
sales  on  unpaid  and  delinquent  municipal 
taxes,  and  on  street  and  aewer  assessmeots, 
and  prescrlMng  the  manner  of  refunding  the 
money  paid  for  such  certificates  and  the  in- 
terest thereon."  This  ordinance,  in  terms, 
applies  to  certificates  theretofore  as  well  as 
thereafter  Issued.  Cnder  Its  charter,  the  city 
had  power  to  provide  for  the  levy  and 
collection  of  taxes;  and  thereunder,  we 
ihlnfc.  It  had  power  to  provide  that  any  one 
who  should  in  the  future  pay  money  Into  the 
treasury  upon  a  tax  sale  which  was  void 
should  be  entitled  to  have  the  certiflcntes  is- 
sued upon  anch  sale  canceled,  and  his  muiioy 
T.46r.no.5— 26 


repaid  by  the  treasurer.  Such  a  provision 
might  be  necessary  to  induce  purchases  at 
tax  sales,  and,  In  the  Judgment  of  the  com- 
mon council.  It  might  be  a  necessary  part  of 
the  machinery  for  the  assessment  and  col- 
lection of  taxes. 

One  of  the  caosea  of  action  was  founded 
upon  a  certificate  issued  after  the  paasM^  of 
the  ordinance,  and  as  to  that,  we  think,  a 
cause  of  action  against  the  city  was  stated. 
The  other  certificate  was  Issued  upon  a  sale 
made  before  the  passage  of  the  ordinance, 
and  falls  to  state  a  cause  of  action  If  it  was 
beyond  the  power  of  the  common  council  to 
provide  relief  to  purchasers  at  tax  sales 
aaade  before  the  passage  of  the  ordinance. 
We  have  seen  that  the  authority  to  pass  the 
ordinance  could  well  be  held  to  be  Incident 
to  the  right  to  regulate  the  assessment  and 
collection  of  taxes,  and  we  are  unable  to 
discover  any  other  power  conferred  by  the 
charter  wliich  would  authorize  the  council 
to  pass  such  an  ordinance.  We  must  there- 
fore hold  that  the  ordinance  is  valid  only  by 
reason  of  the  fact  that  authority  to  pasa  It 
was  Included  in  the  power  to  regulate  the 
assessment  and  collection  of  taxes.  This  t>e- 
Ing  so,  that  portion  of  the  ordinance  which 
attempted  to  relieve  those  who  had  pur- 
chased at  tax  sales  before  Its  passage  cannot 
be  sustained.  Under  well-settled  rules  of 
law,  they  had  obtained  all  they  purchased, 
whether  the  sales  were  valid  or  void.  When 
they  made  their  bid,  they  took  their  risk  aa 
to  that.  Hence  the  city  received  the  money 
upon  the  sale  as  its  absolute  property,  and 
owed  no  obligation  whatever  to  the  pur- 
chaser, even  If  the  sale  was  absolutely  void. 
It  must  follow  that  the  provision  authortzlng 
the  cancellation  of  the  certificate  issued  at 
the  sale,  and  the  repayment  of  the  money 
received  therefor,  when  applied  to  past  sales, 
was  In  DO  manner  connected  with  the  as- 
sessment and  collection  of  taxes;  hence  there 
was  no  power  in  the  common  council  to  make 
such  application. 

The  other  cause  of  action  grew  out  of  the 
fact  that  the  plaintiff,  supposing  that  he  had 
title  to  the  property  in  question  by  reason 
of  the  tax  sales,  paid  other  taxes  which  ap- 
peared upon  the  books  of  the  city  to  be  a 
charge  thereon,  but  which  were  in  fact  not 
a  legal  charge  upon  the  property.  It  is  not 
intended  that  the  right  to  recover  the  money 
so  paid  is  directly  founded  upon  the  ordi- 
nance above  referred  to,  but  it  is  claimed 
that  It  was  money  received  by  the  city, 
which  equity  required  It  to  return  to  the 
plaintiff.  There  is  nothing  tending  to  show 
that  the  payment  was  other  than  a  volun- 
tary one,  and  we  are  unable  to  discover  any- 
thing In  the  facts  alleged  which  would  make 
this  payment  an  exception  to  the  general 
rule  that  moneys  voluntarily  paid  on  ac- 
count of  taxes  cannot  be  recovered:  and, 
since  that  is  the  weil-pettled  general  rule,  we 
must  hold  that  the  facts  relating  to  this  pay- 
ment did  not  state  a  cause  of  action.    As  to 
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thla  cause  of  action  and  the  one  fonnded 
upon  the  sale  made  before  the  passage  of  the 
ordlnnnce  Id  question,  the  complaint  was  In- 
suthclent  Aa  to  the  other  cause,  It  was  saf- 
flclent;  and  It  Is  necessary  to  determine  as 
to  the  BuftlcIcDcy  of  the  answer  thereto,  and, 
under  well-settled  rulos.  It  must  be  held  In- 
sufficient.  The  money  paid  Into  the  treasury 
upon  the  sale  did  not,  under  the  ordinance 
referred  to,  become  the  absolute  property  of 
the  city,  and  Its  repayment  was  not  the  In- 
currlDfir  of  a  debt,  within  the  meaning  of  our 
constitutional  provision.  The  case  of  Rich- 
ards T.  Klickitat  Co.,  13  Wash.  509.  43  Pac. 
&47.  while  founded  upon  a  different  state  of 
facts,  clearly  announced  this  principle.  ' 

For  the  error  of  the  court  In  OTerrultue  the 
demurrer  to  the  answer  to  this  cause  of  ac- 
tion, the  Jud^ent  must  be  reversed,  and< 
the  cause  remanded  for  further  proceedings. 

SCOTT.  ANDERS,  and  GORDON,  JS^  con- 
cur. 


STATE  rt  lel.  MTTLr.EN  T.  STTPERIOB 

COURT  OP  PIERCE  COUNTY. 
(Supreme  Court  of  Washington.  Oct  6.  1886.) 
Efpeot  of  Appeal— Qco  Wakrasto  — Oi'stbr— 

SusPBVSmN  OP  JUDOMBST  BT  APPBAL. 

1.  After  defendant  in  ooo  warranto  has  per- 
fected bis  appeal  from  a  Judgment  uoder  which 
relator  is  In  poswBsloB  of  the  conteated  of- 
fice, the  trial  court  has  do  power  to  iaaue  an  or- 
der requtrinfr  relator  to  surrender  the  office  to 
defendant,  snrh  order  not  being  specially  pro- 
vided for  Id  the  act  rating  to  appeala. 

2.  In  QUO  warranto  to  try  title  to  ao  office,  a 
Juilgnipnt  of  ouRfer  is  not  so  Euspeuded  by  an 
appeal  as  to  entitle  defendant  to  the  posseaaion 
<^  the  office  during  its  pendency.  Fawcett  v. 
Superior  Court  (Waah.)  4tf  Pac.  380,  followed. 

Application  by  the  state  of  Waablngtoii,  on  1 
the  retation  of  Robert  B.  Mullen,  foe  a  writ  «f 
prohibition,  restraining  the  superior  court  of 
Pierce  county.  .lohn  C.  Stallonp.  judge,  from 
issuing  a  certain  order  In  prooeedloas  pead- 
Ing  before  tt.  Writ  gnuted. 

riaypool.  Cnshman  ft  Cnshman  and  Doo- 
Ilttle  S:  Pogff.  for  relator.  Oovnor  Teats  and 
John  P.  Judson,  for  respondent 

PER  CURIAM.  Relator  bad  obtained  Judg- 
ment In  hia  favor  in  a  proceeding  In  the  na- 
ture of  quo  warranto  to  test  the  title  to  an 
olfice,  and  thereunder  bad  been  placed  In  pos- 
session of  the  office.  Thereafter  the  defend- 
ant in  the  proceeding,  having  perfected  his 
appeal  to  this  court  sought  an  order  In  the 
Buiierlor  court  re<iulrlng  the  relator  to  sur- 
render poiiseflslon  of  the  office,  that  he  might 
ajialn  take  possession  thereof.  To  prohibit 
the  superior  court  from  taking  such  action 
this  proceeding  was  Instituted.  The  grounds 
upon  whU'b  It  was  alleged  that  the  superior 
court  was  about  to  make  the  order  were: 
First,  that  the  relator  had  been  wrongfully 
pliiced  In  possession  of  the  office;  and,  sec- 
ond, that  the  Judgment  of  ouster  against  the 


defendant  had  been  suspended  by  the  appMl, 
and  bis  right  secured  to  retain  possession  ot 
the  office  during  Its  pendency.  When  the  ap- 
peal was  perfected,  the  superior  court  bad  no 
Jurisdiction  to  take  any  action  In  the  juro- 
ceoding  except  those  specially  provided  for  In 
the  act  relating  to  appeals,  and  the  making 
of  the  threatened  order  waa  not  Included 
among  those  there  provided  for.  Hence  the 
superior  court  was  without  Jurisdiction  to 
make  such  order;  and,  if  the  defendant  was 
entitled  to  any  relief,  such  reUef  eould  only 
be  olTorded  him  tat  this  court  wblcta  alooe 
had  general  Jurisdiction  of  the  pioceedlnf 
after  the  appeal  had  beea  perfected. 

The  claim  that  tlie  Judgment  of  ouster  was 
so  suspended  by  the  appeal  that  the  defend- 
ant was  entitled  to  the  poasesston  of  the  office 
during  Its  {tendency  Is  negatived  by  the  case 
of  Fawcett  v.  Snperlitt  Court  Oust  decided) 
40  Pac.  389.  Besides.  If  entitled  to  relief  on 
account  of  such  appeal,  tt  oould  on^  be  oN 
talned  In  the  superior  court  by  an  Independ- 
ent proceeding,  -for  the  reason  that  all  Juris- 
diction as  to  the  original  proceeding  had  bem 
taken  from  such  court  bj  the  a^teal.  The 
alternative  writ  must  be  made  permanent 


DB  MATTES  T.  JORDAN  et  aL 
(Supreme  Court  of  WasbfaigtoB.   Get  8,  UM.) 

PaisoiPAL  AND  HutticTT— Bond  op  BuiLniMe  Ooir- 

TKAOTOK— HeLIAH  OF  BURCTIEfr— BCB 
Jo  IHOATA— i  JtaraDCTIOR. 

1.  The  mere  fact  that,  at  the  time  the  bond 

of  \  building  coutractor  waa  executed,  he  had 
comnieQced  work  on  the  ground,  preparatory  to 
the  erection  of  the  hnildiog,  does  not  render  the 
bond  wUheut  ooosUeratlso  ae  te  tte  seretiee, 
where  the  omtiact  required  the  execution  of  the 
bond,  and  was  not  executed  untU  the  delivery  of 
the  bond. 

2.  Where  a  baSldlag  etutract  heaed>  on  plaaa 

and  BpeciScations  made  a  part  thereof,  provided 
that  the  contractor  should  make  any  alterations 
or  additions  required  by  the  owner,  the  price  to 
be  subject  to  addition  «r  deduction  thcrelor  as 
might  be  agreed  oo.  the  seretiee  on  the  eontxact- 
or's  hood  cannot  defend  against  Uohtlity  tbereoo 
because  the  owner,  in  completing  the  builiting 
after  its  abandonment  by  the  contractor,  as  was 
Butborized  by  the  cootraet  deviated  fiK«i  the 
«l)ecitications,  nor  l>ecause  disages  were  made 
before  the  abandonment  with  the  assent  of  the 
contractor. 

3.  The  fact  that  the  vwner  of  a  bulldiag.  in 
ooune  of  constmction,  accepted  an  order  drawn 
by  the  contractor  in  favor  of  a  person  furnish- 
ing materials,  ia  ad.vance  of  an  eatlmnte  of 
the  amount  dno  the  contractor,  and  paid  the 
same  from  such  estimate  when  made,  did  not 
conatitute  an  advance  payment  to  the  contractor 
which  would  release  the  aureties  on  the  con- 
tractor's bond  from  liability;  nor  did  a  payment 
for  materials  needed,  with  the  consent  of  the 
ccntmotor,  and  the  amount  of  which  waa  deduct- 
ed from  the  next  eatimatc,  have  that  effect. 

4.  The  dpdoction  by  the  owner  of  a  building 
from  money  due  the  oontraotor  huiidinfi  it.  by 
agrceuieiit  with  the  contractor,  of  a  sum  of  mon- 
ey due  from  the  contractor  to  qreditorm,  the 
claims  boing  in  the  hands  of  the  owner,  who  was 
nil  nftonipy.  for  cfitli'otinn.  did  not  constitute  a 
bnnch  of  the  contract  by  the  owner  which  re- 
leased the  Hureties  on  the  contractor'a  bond,  even 
though  the  contractor  waa  compelled  to  jiuy  the 
debts  against  his  will. 
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5.  Where  en*  wlio  wm  «  sntvty  on  the  bottS  of 
a  buUdins  coQtrsctor,  after  tbe  coiitructor  baU 
ebscoudec^  paid  moaej  due  from  the  coDtrnctor 
to  laborera,  and  afterwarda  recorered  jodKment 
(or  tbe  aawunt  aniiwt  tbe  owver  of  tlw  Iniild- 
ing,  on  tbe  KTOUud  that  the  moaejr  was  paid  (or 
hia  aae  and  Deoefit,  such  }udgmeat  does  not  con- 
stitute a  bar  to  so  DotiOD  bj  tbe  owner  agahiat 
the  contractor  and  hia  sureties  to  recoTer  on  his 
bond;  the  qacatica  of  liability  on  tbe  bond  not 
belos  in  iasoe  in  the  former  actioib  and  tlie  oth- 
er partlea  to  tbe  instnunent  not  being  before  the 
conrt 

6.  In  an  action  to  recover  ob  the  bond  of  a 
bnildiuff  contractor  for  a  breach  of  the  contract, 
which  required  the  completion  of  the  buikllng 
br  a  certain  titne,  and  provided  for  the  payment 
w  a  certain  anm  as  liqnidutod  damages  (or  each 
day's  delay,  an  instruction  ttiat  ttte  bnrden  was 
on  the  plalntiS  to  prove  the  daoutgas  sustained 
by  reason  o(  the  delay  was  not  erroneous,  where 
BO  specific  request  was  made  tor  the  constmction 
•f  tne  iwavisKw  of  the  contrMt  U  to  liijuidalied 
damages. 

Appeal  from  superior  court,  Whatcom  eoim> 
ty;  John  R.  Winn,  Judge. 

ActlOD  by  James  P.  De  Mattos  against  R.  O. 
Jordan,  R.  L  Moree,  H.  A.  White,  Canal  Dlb- 
hle.  and  Chrla  Semen.  Jadgment  (or  defend- 
ants, and  ptaintfff  appeals.  BererMd. 

Kerr  ft  UcCord  and  Bruce,  Brown  &.  Cleve- 
land. (iM-  appellaat.  Swt.  Hadley  &.  Uadley. 
Falrdiild  A  Kamon,  and  Black  &  Irfwming, 
for  rawondenta, 

ANDEBS,  J.  On  April  SO,  1890,  tbe  plaia- 
tlfl  entered  Into  a  oontrect  with  defendant 
Jordan  wboeby  tbe  latter  agreed  to  famlsb  aU 
mateilal  and  to  erect  fdr  tb«  former,  In  tbe  city 
of  New  Wbatoom,  a  ttace»«toi7  and  baaement 
brick  aad  atone  bnllding.  In  accordance  witb 
plana  and  vecUksatioM  prepared  by  one  W. 
A.  Bltcbt^  m^ttvMv  arefaiteet,  and  wblch 
veie  made  A  part  of  tbe  contract  By  tbe 
terma  of  tbe  coLtnict,  tbe  buUdiug  wee  to  be 
completed  on  or  befcwe  Aoguet  30Ui»  and  la 
default  thereof  tbe  Mid  contiaetor  agreed  to 
pay  tbe  »wtter  $50  aa  and  for  liquidated  dam- 
ages for  erery  tbat  tiie  work  staonld  re- 
main nnflidalied.  The  pfaipt*'^  agreed  to  pay 
to  tbe  contractoc,  Jordan,  lor  tbe  material  and 
'Abor  fnntfsbed.  and  tbe  doing  and  completing 
9f  tbe  woric  tbe  sum  of  I23.U38,  good  and  biw- 
ful  money  M  tbe  United  Statea,  aubject  to 
additions  or  deducttoua  on  accoiut  of  altera- 
tions, modtflcatkms,  or  additions  as  provided 
for  In  tlw  contract,  payments  to  be  made  npon 
estbnAtea  on  tbe  first  Tuesday  of  each  month, 
atreriiMe  all  matMtela  famished  and  labor  per- 
(onned  mi  tbe  work  during  the  month  preceding, 
as  compnted  br  the  architect,  leas  20  per  cent 
of  tbe  valuation  of  tbe  vroek  completed,  and  as 
CMTtlfled  bj  tbe  arebltect  which  was  to  be  paid 
at  tbe  eqilratlon  of  10  days  after  tbe  comple- 
tton  and  final  acceptance  ot  the  work  and  tbe 
building.  Tbe  ccmtract  iffovldea  that  tbe  con- 
tractor Bball  pCTfum  any  work  required  la  al- 
teration, modification,  mr  addition  which  the 
architect  and  ownw  riiall  demand  aa  the  work 
progreaees  apon  receiving  written  authority 
(rum  tbe  architect,  approved  by  tbe  owner, 
specifying  the  kinds  and  qualities;  and  In  ev- 
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ery  sncb  case  the  price  for  aocb  aUeratlons, 
modifications,  and  additions  most  be  agreed 
upon,  and  a  fair  and  reasonable  valuation  of 
tbe  work  shall  be  added  to  or  be  deducted  from 
this  omtnct  priee;  and,  ebonld  any  dUKuan- 
eee  arise  between  tiie  parties  thereto  re^tect- 
tng  such  valustlon,  the  same  ahaU  be  decided 
by  three  experts,  etc.  And  the  mtedficationa 
provide  that  no  bills  for  extra  work  shall  be 
allowed  tmleaa  the  same  have  bee*  authorised 
by  Oie  owsw  and  tbe  ardiltecL  It  is  blsa 
st^mlated  In  the  contract  that,  la  ease  the  cos- 
tractor  should  not  complete  tbe  feattdlag,  the 
owner  may  do  so,  and  charge  tbe  expenae  to 
ttie  contractor;  and  "the  eq;iense  Incurred  by 
tbe  owner  as  herein  provided,  ettho-  tec  fur- 
nishing materials  or  for  flntsbing  tbe  werk, 
shall  be  audited  and  certified  by  the  arcUtecC, 
and  hia  certificate  thereof  shall  be  conclusive 
upon  the  parties."  Another  stlpolattotn  In  the 
eotttmet  was  that  ahoirid  Oe  aictal|eet  pttoe 
to  each  payatent  receive  notice  firem  anr  per- 
eoa  or  pereons  that  they  bcid  a  claim  agalmt 
tbe  said  boUding  tar  material  or  labbr  cbacge- 
able  to  ttie  eoatmeter,  for  whl^  if  estab- 
lished, tbe  owner  migbt  be  mode  UaUek  the 
owiNT  abonld  have  tba  right  to  cetalB  out  of 
the  pajment  then  dae,  er  ttienafter  to  become 
due,  an  amount  In  addition  to  tbe  30  per  ceat 
retidned.  auflelent  to  tnileinmf^  btea  against 
such  claims  ontU  tbe  same  sbetdd  be  actmdtr 
satUdled,  and  necelpto  In  full  lor  tbe  aaaae 
have  been  fandahed  by  tbe  contmoter.  Te 
secure  the  fittthfnl  performance  of  this  con- 
tract, the  defendant  Jecdan,  aa  principal,  and 
the  other  defendant*,  as  aweries,  enecnted  to 
the  plalntur  their  Joint  and  aermral  bond  to 
the  earn  at  mooo.  conditioned  to  be  void  *1f 
the  said  R.  C.  Jordan  abaU  weU  aad  truly  per- 
form tbe  said  contract  aad  shall  erect  and  com- 
plete the  said  building  In  aoeordMee  with  ttat 
said  drawings,  plans,  and  apedfleatlona  aa4 
tbe  terms  and  conditions  of  that  certeia  eon- 
tract,  and  within  tbe  tJme  thwein  mmtloDett 
and  shall  pay  aU  laborers,  mechamlea.  materiM 
men,  and  persou  wbo  shall  au^ly  toe  saM 
contractor  with  any  materials,  goods,  w  labor 
of  any  kind,  all  Just  debts  due  or  thereafter  to 
become  due  such  poaena,  Incarced  la  carrying 
en  this  work."  Jordan  entned  apon  the  pee- 
fonnance  of  the  contract  but  aa  Angast  i; 
1800,  he  abandoned  the  work,  and  abscoodetl 
leaving  the  building  but  partially  constnirted. 
Tbe  BureticB  having  declined  to  finish  tbe  btilUV 
Ing  at  the  request  of  tbe  plaintiff,  and  bavins 
notified  the  fdalntlff  that  they  denied  and  dis- 
claimed all  llablUty  upon  tlie  bond  for  duo- 
age  sustained  tbroogh  the  Calhire  of  their  prin- 
cipal. Jordan,  to  perform  the  oondttions  of  his 
contract  plaintllt  himself  caused  tlie  buikl- 
lng to  be  completed,  and  subsequoitly  brought 
this  action  upon  the  bond  to  recover  the 
amount  alleeed  to  have  been  necesawrlly  pnld 
In  exevh^  of  tbe  contract  price  in  flnlsixing  the 
building  and  for  labor  iierformed  and  materi- 
als furnished  on  account  of  the  contracts, 
the  amount  of  mcchanicR*  and  laborers*  lloa 
established  against  the  bn'idti    and  the  dav^ 
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ages  caused  by  the  CBllore  of  the  contractor  to 
complete  the  structure  within  the  time  limited 
by  the  contract.  The  defendants  filed  sepa- 
rate answers,  and  the  sureties  defended,  on 
the  alleged  grounds  that  there  was  no  consld- 
eratlon  tor  the  execution  of  the  bond  In  con- 
trorersy;  that  material  cbanges  were  made 
and  permitted  by  plaintiff  In  the  building  at  an 
additional  cost,  and  in  a  manner  not  author- 
ized by  the  contract,  and  without  their  knowl- 
edge or  consent;  that  the  plaintiff  violated  the 
condltioDB  of  the  contract  on  his  part  by  mak- 
ing payments  in  advance,  and  without  the  cer^ 
tlflcate  of  the  architect,  and  by  compelling  Jor- 
dan to  acc^t  as  payments  his  own  obligations, 
whereby  he  was  forced  to  abandon  the  work 
(which  latter  defense  was  also  interposed  by 
Jordan);  and  that  the  questions  InTolved  In 
this  action  are  res  Judicata,  especially  as  to  de- 
f^idant  Dibble.  The  cause  was  tried  to  a  Jury, 
and  a  gei^ral  verdict  was  returned  In  fiiTor  of 
the  defendants,  and  the  jmy  also  made  and 
returned  special  findings  upon  cotain  ques- 
tk)DS  of  fiict,  which  were  submitted  to  them  by 
the  court,  at  the  Instance  of  the  defendants. 
A  motion  for  a  new  trial  was  made  and  de- 
nied, after  which  judgment  was  rendered  fbr 
the  defendants  ivon  the  TwUct;  and  the  plain- 
tiff appealed. 

The  facts  found  tlw  jury  woe  that,  tmdtt 
the  plans,  qteclflcationB,  and  contract,  the  piers 
between  the  andies  on  HoOj  street  and  on  Elk 
street  were  to  be  built  of  Mdc.  bat  woe  con- 
structed of  stone;  that  the  tamer  basonent 
walls  were  to  be  of  brick,  and  the  first  24  inches 
were  of  stooe,  and  the  remainder  of  bride;  that 
the  height  of  the  third  story  as  designated  on 
the  idans  and  spedflcatlons  was  11  feet  ^0 
Inches,  but  as  constructed  was  12  feet  2  Inches; 
that  the  third  story  was  conqdeted  by  appel- 
lant; that  cbanges  were  made  In  the  time,  man- 
ner, and  form  erf  payments,  hy  paying  in  ad- 
vance of  estimates,  and  by  paying  bi  depre- 
ciated paper;  and  that  the  change  from  iMtek 
to  sttme  fn  the  constmctlim  of  piers  Increased 
tiie  cost  of  the  bunding  In  the  sum  of  9336.  No 
other  special  findings  of  ftcts  were  made  or 
requested.  The  modlflcatlwiB  or  changes  in 
the  construction  of  the  basemrat  walls  and  of 
tbe  pters  occurred  while  tbB  work  was  In 
charge  of  tbe  contractor,  but  fbe  change  In  the 
height  at  tiie  celling  of  tbe  third  story  was 
made  after  the  abandonment  ct  the  contract 
by  Jordan,  and  during  the  time  when  appellant 
was  In  cbarge  at  the  ctaistmctlon. 

^tlMugh  the  braid  In  question  was  dated 
May  1st,  It  appears  from  the  notarial  oertlfl- 
cate  attached  thereto  that  It  was  not  a<ftnowl- 
edged  until  the  8th  of  that  month,  and  there 
Is  some  evidence  toullng  to  show  that  it  was 
not  executed  untn  the  date  last  mentioned,  and 
that  at  that  time  Jordan  bad  some  men  upon 
the  premises  designated  In  the  contract  engaged 
In  wortc  preparatory  to  tbe  erection  of  the 
building.  Upon  this  evidence  is  based  the 
claim  of  respondents  that  there  was  no  consid- 
eratlon  tbr  the  bond.  This  position  Is  not  ten- 
able.  We  find  nothhig  In  the  evidence  showing 


that  Jordan  was  in  possession  of  the  premises 
by  direction  or  request  of  appellant,  or  that  the 
giving  of  the  bond  was  not  an  inducement  to 
the  signing  of  the  contract  on  the  part  of  tbe 
appellant.  On  the  contrary,  It  f&lrly  appean 
from  the  testimony  of  appellant  which  is  not 
contradicted,  that  It  was  understood  and  in- 
tended that  a  bond  should  be  given  to  secure 
the  performance  of  the  oonttact,  and  that.  In 
fact,  tbe  contract  was  executed  in  duplicate, 
and  the  dufdlcate  copy  which  Jordan  received 
was  delivered  to  him  at  the  time  be  d^vered 
his  bond  to  appelant  That  being  so,  it  can- 
not be  said  that  tbe  bond  was  executed  with- 
out consideration. 

There  is  no  evidence  tending  to  prove,  and  in 
fact  It  Is  not  claimed,  that  there  was  any  alter- 
ation of  the  plans  and  speclfl cations  as  origi- 
nally prepared.  Tbe  changes  which  were 
made  were  mere  deviations  from  tbem  an  the 
work  progressed.  Some  other  changes  were 
made  besides  those  mentioned  In  the  special 
findings  of  the  Juiy,  while  Jordan  was  direct- 
ing the  woik.  The  height  of  the  flrst-stoiy 
celling  was  diminished  some  two  Incbee.  Two 
mantels  were  changed  from  wood  to  marble, 
and  some  otha:  less  matalal  changes  and  mod- 
ifications were  also  made.  Appellant  contends 
<1)  that  these  changes  ar^  as  matter  of  law, 
wboDy  Immaterial,  and  that  the  court  erred  in 
submitting  tbe  diiefense  based  thereon  to  the 
jury;  (2)  that.  If  material,  the  court  ored  In 
refusing  to  Instruct  tbe  jury,  aa  requested  by 
appellant,  that,  if  any  cGanges  were  made.  It 
would  be  their  duty  to  determine  from  the  evi- 
daice  tbe  cost  thereof,  and  to  deduct  from  or 
add  the  cost  of  the  aame  to  tbe  contract  price, 
and  render  their  venUct  accordlntfy;  and  (S) 
that  these  changes  were  fully  provided  for  tv 
the  tenns  <tf  the  contract,  and.  there  being  no 
evidence  to  the  contrary,  the  presumption  of' 
law  was  that  they  were  made  without  In  any 
manner  affecthig  the  contract  price. 

We  have  no  doubt  that  the  changes  were 
material,  nor  that  Just  such  changes  were  con- 
templated by  the  contract;  and.  tf  they  were 
made  In  accordance  with  1^  it  follows  that  the 
Instmcttott  requested  was  right,  and  should 
have  been  gtvm  to  the  Jury.  Appelant  tes- 
tifies that  tbe  changes  which  wen  made  while 
Jordan  had  control  of  the  woriE  were  made 
without  his  knowledge  or  CMisent,  and  It  is 
claimed  on  his  behalf  that  Jordan  thereby  vio- 
lated his  contract,  and  the  sureties,  if  any 
one,  are  responsible  Oierefor.  On  the  other 
band,  the  respondents  Insist  that  the  super- 
vfring  architect  authorised  the  controcttn'  to 
make  the  changes,  and  that  he  and  appetlanr 
ratified  the  same;  tiie  farmer  by  maldi^;  and 
certU^ng  his  estimates  to  ttie  contractor,  and 
the  latter  by  paying  such  estimates.  But  the 
mere  fact  that  appellant  paid  the  estimates  of 
the  arcbltect  would  not  constitute  a  ratificatlott 
of  the  acts  (tf  Qie  architect  ae  contractor,  un- 
less at  the  time  he  had  knowledge  <tf  those  ^cts. 
Ratification  always  presu[^)osM  knowledge  at 
tbe  acts  clabned  to  be  ratified.  By  a  provision 
of  the  contract,  the  'contractor  was  obliged. 
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npon  recelTlDg  written  antborlty  from  the  archi- 
tect annored  by  the  ownw,  to  perfonn  any 
woife  ^mum^  by  the  owner  and  architect  in 
the  altera tton,  modifies  doo,  or  addition;  and 
it  would  tlieiWoffe  tweax  that,  without  tlw 
approral  of  the  owner,  tlie  arcbttocf  ■  authority 
woolU  not  justify  the  contradar  tax  deviating 
bom  the  plaw  and  vedllcatloiM.  Moreover, 
this  provlstOD  was  for  the  benefit  of  aivellant, 
and  to  protect  him  against  tmautborlxed  bills 
for  extra  woric;  and  It  affected  the  contractor 
only  In  so  Car  that  be  could  collect  nothing  for 
additional  work  not  aotlwrlzed  as  provided  by 
th<>  agre^ent 

But  it  Is  also  claimed  that  appellant  vio- 
lated the  contract  by  changing  the  height  of 
the  celling  In  the  third  story,  and  by  omitting 
base  moldings  called  for  by  the  plans  and 
specifications,  and  by  clianging  the  glass  In 
the  inside  doors  and  windows  throughout  the 
building  from  "ohscore,"  or  frosted,  to  clear. 
But  as  the  contractor,  If  he  had  not  abandoned 
his  contract,  would  have  been  obliged,  under 
Its  terms,  to  make  these  changes  at  the  re- 
quest of  the  owner,  we  see  no  reason  why  the 
owner  could  not  himself  do  the  same  thing 
after  he  undertook  to  finish  the  building  in 
accordance  with  an  express  provision  of  the 
contract.  All  of  the  changes  which  were 
made  in  the  progress  of  the  work,  and  which 
are  here  complained  of,  were  mere  deviations ' 
from  the  ^teclficatlons,  and,  'as  we  have  ob- 
served, were  amply  provided  for  by  the  con- 
tract; and  therefore  the  making  oi  them  did 
Dot  have  the  effect  to  discharge  the  sureties 
from  their  obligations  on  the  bond.  See  Dor- 
sey  V.  McGee  (Neb.)  46  N.  W.  1018;  Hayden  v. 
Cook  (Neb.)  52  N.  W-  165;  McLennan  v.  Wel- 
lington (Kan.  Sup.)  30  Pac.  183;  Howard  Co. 
V.  Baker  (Mo.  Sup.)  24  S.  W.  200;  Ashen- 
broedel  Club  v.  Flnlav,  53  Mo.  App.  256.  And, 
that  being  so.  the  Instruction  of  the  court  to 
the  Jury  on  this  branch  of  the  case  was,  to 
say  the  least,  misleading.  The  jury  were 
charged  that  if  such  changes  were  made  with 
the  knowledge  and  consent  oi  De  Mattos,  and 
were  material  changes,  and  he  failed  to  follow 
the  plans  and  specifications,  so  as  to  make  It 
a  different  building,  and  did  this  contrary  to 
the  fifth  paragraph  of  the  contract,  and  had 
full  knowledge  of  it,  then  be  did  not  follow  < 
the  conditions  of  the  contract  set  up.  and  he  I 
would  be  held  to  make  a  breach  of  the  con- 
tract himself;  otherwise,  he  would  not  And, 
also,  that  "if  you  should  find  In  this  case 
*  *  *  that  the  building  erected  was  changed 
upon  an  understanding  between  Jordan  and 
De  Mattos,  so  that  It  was  not  the  building  con- 
templated by  the  parties,  or  the  parts  therein  ^ 
rrhnnged  were  not  as  contemplated  by  the  par-  ; 
ties  under  their  contract,  viewed  In  the  light 
of  the  surroundings,  then  I  Instruct  you  that 
R  change  would  be  material  and  substantial 
chanfie,  and  the  sureties  would  be  discharged 
from  any  responsibility."  It  was  the  province 
of  the  court,  and  not  of  the  Jury,  to  construe 
the  contract,  and  determine  what  deviations 
from  the  plans  and  spedflcatloua  were  there- 


in provided  for;  and,  on  the  other  hand,  It 
was  the  sole  province  of  the  Jury  to  deter- 
mine what  changes  or  deviations  were  actual- 
ly made.  But,  under  the  Inatmction  given, 
the  Juzy  might  have  deemed  tfaemaelTes  at 
liberty  to  find  for  the  d^endants  if,  in  their 
(pinion,  material  dianges  were  made  with  the 
koowledce  and  consent  of  plahitlff,  or  the 
plaintiff  failed  to  follow  the  plans  and  speci- 
ficatttms,  BO  as  to  make  a  dilferent  building 
from  that  contemplated  by  the  contracting 
parties,  or  the  parts  changed  were  not  as  con- 
templated by  the  parties  under  the  contract 
It  cannot  we  think,  Jtistly  be  said  that  the 
bonding  erected  was  different  from  the  on* 
cmtemplated  by  the  parties  to  the  contract 
In  Om,  shape,  and  internal  arrangement  It  la 
In  every  respect  In  conformity  with  the  con- 
tract and  plans;  and  the  fact  that  the  devia- 
tions from  the  specifications  were  material  can 
liave  no  effect  upon  the  obligations  of  the 
sureties,  for  the  reason  that  material  changes 
were  provided  for  In  the  contract  of  their  prin- 
cipal. The  fact  that  the  cost  of  alterations, 
modificatioDS.  and  additions  was  to  be  added 
to  or  deducted  from  the  contract  price,  clearly 
shows  that  the  changes  provided  for  were  not 
understood  to  be  merely  immaterial  cbangesw 

It  Is  not  claimed  by  respondents  that  appel- 
lant did  not  pay  the  contractor  the  whole 
amount  due  him  under  the  terms  of  the  con- 
tract, but  they  contend  that  the  sureties  ar* 
discharged  for  the  alleged  reason  that  appel- 
lant violated  the  contract  by  paying  In  advance, 
and  paying  In  depreciated  paper,  and  not 
in  good  and  lawful  money  of  the  United 
States.  It  appears  from  the  evidence  that 
the  contractor,  Jordan,  purchased  a  lot  of 
brick  from  the  agent  of  the  Elliott  Brick  Com- 
pany, during  the  month  ot  June,  which  he  did 
not  pay  for,  but  gave  the  seller  an  order  on 
appellant  for  the  amount  due,  |1,G72,  re- 
questing him  to  charge  the  same  to  the  ac- 
count of  the  payment  falling  due  on  the  next 
succeeding  estimate.  Appellant  accepted  the 
order  for  $1,572,  payable  July  Ist  the  day  on 
which  the  estimate  was  due,  and,  as  be  says, 
to  accommodate  the  brick  man,  paid  blm 
$100,  the  balance  of  the  order.  The  estimate 
was  duly  made,  and  the  amount  of  the  order 
deducted  therefrom,  and  the  balance,  some 
$3,800,  was  paid  to  the  contractor.  Did  this 
transaction  amount  to  making  payment  in 
advance  of  the  estimate?  Clearly  not.  It 
was  not  an  advancement  of  any  sum  whatever 
to  Jordan,  and  was  not  intended  by  him  to  be 
such,  but  was  simply  a  request  by  blm  to  pay 
the  drawee,  out  of  whatever  sum  might  be 
due  from  appellant  on  the  next  estimate,  an 
amount  which  he  (Jordan)  was  obligated  by 
his  contract  to  pay  for  material  furnished. 
See  Bell  v.  Paul  (Neb.)  52  N.  W.  1110. 

Appellant,  at  the  request  of  Jordan,  and  with 
the  approval  of  the  architect,  also  paid  for 
some  eyebeams  which  had  been  ordered  from 
Pennsylvania,  and  which  were  In  the  posses- 
sion of  the  railroad  company,  and  without 
which  work  could  not  proceed.   But  under 
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ilie  clRimistftDoeB,  and  In  view  of  tbe  provl- 
itou  of  the  coDtracL  the  raretles  had  do 
gnnind  of  complaiDt  on  tbat  ftecomit  TIm 
unonnt  w  pmU  wa?  an>Ued  on  an  estimate 
•rtoaUy  made,  and  nettfarr  that  dot  any  other 
■uppused  adTWMenwiiC  disclosed  by  the  record 
▼iolated  the  contract  or  reSeaaed  the  auretlea 
faom  their  obHsatton.  See  Benjamin  t.  HO- 
tonU  23  Haw.  148. 

In  regard  to  tbe  claim  of  reapondeiitB  tbat 
awellant  violated  tbe  contract  in  making 
payment  tn  depredated  paper,  the  evfdeace 
discloses  that  appellant,  who  Is  an  attorney, 
had,  before  tbe  making  ot  the  contnet  la 
foestlou,  received  some  dalna  in  the  form 
at  premlssDry  notes  against  Jordan  for  col- 
lection, and  npon  which  he  threatened  to  sue 
tf  they  were  not  paid.  These  idalma  were 
ftnally  ooapremlsed  and  paid  bf  Jordan  In 
•asli,  except  tbe  amotint  of  fees  which  appel- 
laat  was  entitled  to  dednM  Hierefi-oB.  Ap- 
pellant's char^,  amooHtlBg  to  $180,  were, 
an  an^angement  with  Jorifaui,  Buljeeqaently 
paid  out  of  tbe  same  due  on  estimateB  of  the 
architect.  In  addition  to  the  dainiB  above 
mentioned,  appellant  received  for  collection  a 
Judgment  against  Jordan.  This  claim  was 
also  compromised,  and  Jordan  agreed  tbat 
tbe  amount  to  be  paid  (|3U0)  In  fall  satlafac- 
tloo  tbereof  might  be  deducted  from  tbe  sum 
that  would  be  due  from  appellant  on  the  ar- 
cbltect'H  estimate  of  September  2d  following. 
Before  tbat  estimate  became  due,  however, 
Jordan  absconded,  and  nothing  was  ever  paid 
by  him  on  the  Judgment,  or  charged  to  hlB 
account  by  appellant.  It  will  be  sem  from 
what  we  have  stated  that  appellant  did  not 
pay  Jordan  In  depreciated  paper  or  any  other 
kind  of  paper.  He  owned  none  of  these 
slalms  ajmlnat  Jordan,  and  did  not  pretend  to 
own  them.  The  $130  paid  by  Jordan  out  of  the 
estimates  was  due  to  Jordan's  own  creditors, 
appellant's  cllmts,  and  was  in  fact  paid  to 
them.  He  owed  appellant  nothing,  and  paid 
him  nothing. 

The  question,  then.  Is  reduced  to  this:  Are 
Ifae  respondents  entitled  to  be  discbarged  be- 
cause appellant,  as  an  attorney,  was  Instru- 
mental In  causing  their  principal  to  pay  bis 
debts?  We  think  there  can  be  but  one  an- 
swer to  this  question,  and  tbat  Is  that  they 
are  not.  In  fact,  they  would  not  have  been 
discbarged  even  If  appellant  had  owned  these 
notes  and  obligations,  and  Jordan  had  agreed 
to  accept  them  as  payment,  Instead  of  mon- 
ey. See  Foster  v.  Gaston  (Ind.  Bup.)  28  N.  E, 
1002.  Moreover,  the  fact  that  Jordan  vras 
tontpelled  (If  he  was  comiwlled)  to  pay  tliese 
debts  constituted  no  valid  excuse  for  his 
alKindontng  his  contract,  and  therefore  It  was 
error  to  Instruct  the  jury  that  if  Jordan  was 
lorced  against  bis  will  to  piiy  ofT  other  notes 
and  contracts  which  he  bad  obligated  himself 
to  pay.  and  was  forctd  against  iiis  will  to  ac- 
«ept  siirh  as  payments,  and  that  was  the 
cause  of  his  giving  up  tbe  contract,  then  that 
was  a  breach  on  tbe  part  of  appellant,  and 
no  recovery  conld  be  had  against  the  sureties. 


It  appears  that,  aftor  Jordan  ^ndoaed  the 
work,  Mr.  Dibble,  <nie  of  tbe  defendanto  and 
sureties,  paid  a  considerable  warn  of  mon^ 
to  laborers  employed  by  Jordan,  and  which 
ma  due  them  fbr  labor  p«fMined  «n  tbe 
bnlldlnc.  Ur.  Dibble  atfbaeqnentty  naed  ap- 
pelUuit  tor  tbe  recereir  of  the  amount  ao 
paM,  and  aBeged  In  hia  cnnptalnt  tluit  the 
name  was  made  »t  the  mqtet  and  tor  the 
nae  ot  appellant.  Ai^fBanfe  answer  consist- 
ed «r  n  general  dental  merely,  and  nnder  it 
be,  of  course,  had  a  right  to  prvn  any  fact 
or  facta  whIA  dlreetiy  oontrovnted  any  ma* 
terlal  allegation  of  the  complaint  Upon  the 
trial  be  dtd  not  attempt  to  dlqirove  payment 
by  DlhUe.  but  nnd«look  to  proi«  that  anck 
payment  waa  not  made  at  bis  request,  but 
vohiutarlly^  and  because  DlbUe  was  a  bonds- 
man ot  Jordan.  The  trial  tesmlted  In  a  ver^ 
diet  and  Judgnmit  for  Mr.  DibMe,  and  tbe 
judgment  was  afllrmed,  en  appeal,  ^  thla 
court.  See  Dibble  v.  De  Mattos,  8  Wash.  M2, 
S8  Pac.  48S.  The  amowit  of  this  Judgment, 

I  which  It  Is  alleged  la  a  Hen  vpon  appellant's 
bnildlDg,  Is  one  of  the  Items  of  damage  sought 
to  be  recovered  In  this  action;  but  tbe  learn- 
ed counsel  for  respoodenta  Insist,  not  only 
that  appellant  Is  not  entitled  to  recover  tbe 
amount  of  that  Judgment,  or  any  part  tbere- 

.of,  but  tbat  he  is  estopped  by  the  Judgment 
from  maintaining  this  action,  for  the  alleged 
reason  that  the'  identical  questions  In  issue 
here  were  Involved  in  the  action  In  which 
the  Judgment  was  rendered,  and  were  decid- 
ed adversely  to  appellant.  We  are  unable  to 
assent  to  this  proposition,  Tbat  Jordan  had 
violated  his  contract  with  appellant,  and  that 
Dibble  was  one  of  the  sureties  on  tale  bond, 
were  facts  which  were  not  disputed  or  ques- 
tioned on  the  trial  of  tbat  action;  and  tbe 
question  wheth«>  Dibble  was  In  fact  liable  to 
appellant  on  his  bond  was  not  In  Issue,  and 
waa  not  determined.  The  only  question  liti- 
gated and  determined  was  whether  Dibble 
paid  tbe  money  for  the  recovery  of  which  the 
action  was  Instituted  at  the  request  and  for 
the  use  of  appellant  It  Is  true,  that  appel- 
laut,  as  corroborative  of  bis  own  testimony 
that  he  did  not  request  Dibble  to  i>ay  the 
money  for  him,  and  did  not  promise  to  repay 
It  and  that  Dibble  was  to  be  repaid.  If  at  all, 
out  of  any  money  tbat  might  be  due  to  the 
contractor  or  sureties  after  the  completion  of 
the  building.  Introduced  evidence  showing 
that  Dibble  was  one  of  the  contractor's  sure- 
ties, and  that  the  contractor  had  failed  to 
perform  his  contract.  But  we  are  not  to  con- 
clude from  that  evidence  tbat  tbe  jury  must 
have  determined  that  Dibble  was  not  liable 
on  his  bond.  But  there  is  another  reason 
why  the  Judgment  in  Dibble  v.  De  Mattos 
ought  not  to  estop  appellant  from  maintain- 
ing this  action,  and  that  Is  that  the  parties  to 
this  action  are  not  tbe  same.  1  Freem. 
Judgm.  (4th  Ed.)  S  IGl;  21  Am.  &  Eng.  Enc. 
Law.  227. 

If  appellant  had  himself  paid  the  bills  dne 
from  Jordan  for  labor,  which  Dibble  paid, 
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Oeve  te  BO  qaesttoa  but  that  he  could  hare 
neoTend  tke  amount  tbereof  from  the  n- 
Mpoo&eatBi  and,  tbat  being  bo,  we  peieelve  no 
reason  why  be  aluHild  not  recorer  tbe  sua 
paid  bj  Dibble  tor  Um  after  refunding  tibe 
som  so  adrauced.  The  covrt  ebarged  the 
Jury,  In  snbctanct.  tbat  tha  burden  was  on 
tbe  plaintiff  to  sh«w  wlnt  amoont  of  damBges 
be  had  suffered  by  reuon  of  tbe  fsUure  of 
tbe  coirtmactor  to  complete  tbe  building  In  tbe 
time  fixed  by  the  cwitract.  and  tbat  they 
should  allow  bltt  socfa  amount  as  tbey  found 
was  eBtabllshed  by  the  evidence.  We  see  no 
valid  objection  t»  tUs  Instnxrtlon.  If  appel- 
lant desired  to  bsve  the  court's  constroctioft 
•f  tbe  oontzaet  aa  to  whether  the  amount  of 
damages  for  each  day's  delay  was  therein 
Bqnidatied  and  fixed  by  the  parties  h*  ahouM 
have  speetflcaily  reqnested  It. 

In  view  of  the  Jaet  tbat  a  -new  trial  mnst 
be  awarded,  we  dccn  tt  proper  to  observe 
that  appellant  can,  under  tbe  terms  of  the 
contract,  only  recover  such  of  tbe  expenses 
tocurred  by  him  for  tamlsUng  materlftia  or 
finishing  tbe  work  as  shall  have  been  audited 
and  certified  by  the  architect  No  estimates 
of  the  architect  were  reqotred  after  tbe  am- 
tnwMor  abandoned  his  contract  but  tt  was 
explicitly  agreed  tbat  tbe  expenses  inctirred 
by  the  owner  (or  materials  aad  labor  ahonld 
be  audited  and  certified  by  the  architect  and 
tbat  his  certificate  should  bo  condvsire  upon 
tbe  parties.  The  punjoae  of  tiUs  pnwlBion 
was  to  protect  the  snretlea  against  excessive 
and  niiJVBt  charges  for  work  and  material, 
and  It  was  agreed  tbat  tbe  oortlflcate  of  thfl 
architect  should  be  eonclnaire  as  to  the 
amount  of  expenses  locurred  by  the  owner. 
It  is  evident  tbat  in  no  event  can  appelant  re* 
cover  mora  than  tbe  aauant  of  damage  be 
baa  snst^Dsd  by  mosod  of  the  default  of  tbe 
contractor.  Tbe  Judgment  la  rsrersed.  and 
tbe  cause  remanded  for  a  new  trial  la  accord- 
ance with  this  opinion. 

HOYT,  a  J„  and  DUNBAB,  eoMur. 


PBFPBBALL  T.  ClTT  PARK  TRANSIT 

CO. 

OSnpreme  Court  of  Waehlngton.    Oct  9,  1896.) 

APPBAI^HaKMLBM  Erkor— HlSOONDDCT  or  JUBT, 

Where  the  Jury  deddee  correctly  a  questiou 
of  law  submitted  to  tfaeni  erroneously,  their  tall- 
vre  to  feUow  thr  emiaeoui  iaitructien  will  not 
be  cause  fw  revecsal.  Per  Donbar,  J.,  disaent- 
hig. 

Dissenting  o|dnion.  For  majwlty  ophiion, 
see  46  Pac  743. 

DUNBAR,  J.  I  dissent  I  am  forced  to 
confess  tbat  tbe  autboiltles  are  divided  iq»n 
file  main  proposition  discussed  In  tbe  ophUm, 
and.  Indeed.  It  seems  that  tnm  such  hivestlga- 
tkm  as  I  have  been  able  to  make,  the  weight 
of  antborlty  sustains  tbe  majority  decision,  al- 
though there  are  some  cases,  and  corapom- 


tlvely  recmt  ones,  too.  wUdi  take,  the  other 
view.  £f,  however,  the  autbortties  were  uni- 
form in  holding  that  where  a  Jury  deddes  a 
qoestiim  of  law  rlghUy,  which  had  been  sub- 
raltted  to  them  erroneomly  by  the  court,  such 
rtglttful  decision  would  be  ground  of  error,  I 
could  not  give  my  assent  to  aticb  doctrine,  be- 
caw  It  seems  te  me  to  be  absurd,  and  op- 
posed to  the  plBlneet  prlnciptes  of  common 
sense.  The  otdy  (rioject  of  an  appeal  to  this 
court  Is  to  eaable  tbe  court  to  determine 
whether  a  fair  trial  has  been  accorded  to  the 
litigants  below.  How  can  It  be  said  that  aU 
error  of  law  has  been  committed  If  the  Jury 
has  decided  the  law  correctly,  notwitbetiBndtng 
the  fact  that  It  is  the  duty  of  the  court  to  In- 
struct the  Jury  as  to  wbat  the  law  is?  Tbe 
essential  thing  Is  that  the  case  should  be  de- 
cided under  tbe  law,  and.  If  the  Juiy  decides 
it  undei*  the  law  which  this  court  deems  to  be 
correct,  then  the  object  of  the  law  Is  met.  If 
the  court  had  Instructed  the  Jury— ««  we  wtB 
presume  for  th6  purposes  of  this  case  that  It 
did— erroneously,  and  the  Juiy  had  followed 
the  Instructions  at  the  court  the  verdict  must 
neeessarlly  have  been  erroneous,  and  the  case 
would  have  been  reversed  on  appeal  to  ttafs 
court  The  respondent  could  not  have  cor> 
reeled  it  tietow,  nor  talten  any  exceptions  to  it 
because  It  was  hi  his  tovor.  It  U  true  that, 
under  the  theory  of  the  law  generally,  and  xm- 
der  the  rule  laid  down  by  our  constitution  in 
particular,  the  trial  Judges  shall  declare  the 
law.  Tbe  language  of  the  constitution  Is.  "de- 
clare the  law."  But  it  presumes  that  tbe  law 
shall  be  correctly  declared,  or.  in  other  words, 
that  tbe  law  shall  be  declared,  and  not  some- 
thing which  Is  not  tbe  law,  or  which  this 
court  finds  not  to  be  the  law.  It  has  been  the 
unlfbrm  announcement  by  this  court  that, 
whore  error  was  committed  by  the  court  In  Ita 
Instructions  to  the  Juiy,  If  It  affirmatively  ap- 
peared that  no  other  verdict  could  have  been 
rendered  under  the  law  and  the  facta  than  tbe 
verdict  which  was  rendered  by  the  Jury  under 
the  emmeouB  histructlons,  such  error  would 
be  error  without  prejudice,  anid  would  not  war- 
rant a  reversal  of  tbe  cause.  Nay,  It  has  often 
been  held  that,  where  misconduct  of  the  Jury 
was  proven,  and  yet  it  condusivdy  appeared 
that  such  misconduct  was  not  reqnnslble  for 
tbe  verdict,  or  tbat  the  verdict  oonld  not  tm- 
der  tbe  law  and  the  tatf  moogr.  bavs  been  otti- 
erwlse,  such  mlsccmduet  would  not  be  error. 
Then,  under  wbat  theory  can  it  be  held  that 
tbe  nfiseondnet  of  tbe  Jury  in  a  case  of  this 
kind— and  I  will  concede  It  to  be  misconduct, 
and  further  concede  tbat  It  was  the  duty  et 
fbe  Jury  to  receive  tbe  inatmctlona  of  the  court 
as  tbe  law  of  the  case— can  be  reversible  error? 
When  the  case,  tor  ibis  allied  error,  la  r^ 
rersed.  and  sent  ha/St  tat  trial,  all  that  can  be 
done  eventually,  it  the  case  is  correctly  de- 
cided, Is  to  &tOnn  the  verdict  of  the  Jury  al- 
ready rendered,  and  It  shnply  puts  the  liti- 
gants to  the  useless  expense  of  another  trtaL 
The  logic  of  this  kind  of  a  ruling  Is  that  the 
verdict  and  Judgment  In  favor  of  the  respond- 
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mt  nbnaVi  be  Ht  «lde  becaoK  It  doe*  not  fol- 
tow  the  butnicdoiM  of  the  comt;  and.  tf  the 
Jur7  bad  followed  tbe  hutrurtioos  of  tfae  coart. 
tbe  Judgment  ninst  nectwarilf  bare  been  wet 
aside,  becanae  tbe  Terdict  waa  rendered  nnd^ 
an  erroneous  bifitnicti/tn  bj  tbe  cooit.  It 
aeenia  to  me  too  pLiin  for  argument  tbat, 
wbere  tbe  ivulsmeat  waa  rendered  tf  the  Jmr 
imder  tbe  law,  the  object  of  tbe  law  baa  boen 
attained,  and  tbe  pardea  aboaid  not  be  anb- 
Jeried  to  the  expense  and  delay  of  another 
trial.  Tbe  judgment.  In  my  oplulon.  ahould  be 
ftfflrmed. 

SCOTT,  ooDcnr& 


OUND  T.  PABKE  (PARKE,  Interreiier). 
(flnpreroe  Court  of  Wasbington.   Oct  ft,  1890.) 

IXTKHTEKTIO:*— COMMCXITT  PrOPERTT — Ll&SILITT 

POH  Husbaxd's  Devts. 

1.  Id  an  action  on  a  oote  esecDtf>d  by  a  mnr- 
ri«I  man,  d*-retnia til's  wife  may  intervene  for 
tbe  parpoae  of  liavinr  it  adjiulKed.  in  caiie  jn<lK- 
ment  Is  rendrml  afcninnt  defendnnt,  that  the  debt 
Is  not  a  community  dflit,  and  that  it  shall  not 
be  satisfied  oat  of  tbe  oommnnitr  property, 
though  plaintiff  is  seeking  no  relief  against 
said  property. 

2.  Cooimanity  real  estate  is  not  liable  for  tbe 
satisfaction  of  a  jndfcment  against  the  hnsband 
•n  an  accommodatioa  note,  negotiable  In  form, 
bi  favor  of  a  bona  Sde  holder  who  acquired  it 
before  maturity,  and  without  notice  of  its  ac- 
commodation character. 

3.  Commanity  personal  property  may  be  sold 
to  satisfy  a  Judgment  against  the  haabaod  for 
his  separate  debt 

Appeal  from  superior  court.  King  county; 
R.  Osbom,  Judge. 

Action  by  George  J.  Ound  against  James 
Pariie  to  recover  on  a  note.  Fannie  M. 
Parke,  wife  of  defendant,  Interrened,  asking 
tbat  any  Judgment  which  ahould  be  rendered 
against  defendant  abonld  declare  tbat  the 
debt  waa  not  a  community  debt,  and  tbat  It 
•bonld  not  be  satisfied  out  of  community 
property.  The  court  overruled  a  demurrer 
to  tbe  complaint  In  interrentlon,  gave  Judg- 
iTient  tor  plaintiff  In  accordance  with  the  In- 
tervener'a  prayer,  and  plaintiff  appeals.  Mo- 
dified. 

Allen  &  Powell,  for  appellant.  White, 
Muuday  &  Fulton  and  Greene.  Turner  dc 
Lewis,  fbr  respondents. 

DUNBAR,  J.  Plaintiff  and  appellant  loan- 
ed to  one  P.  L.  Stlnsoo  tbe  stun  of  ^j,(X)U, 
and  took  as  collateral  security  therefor  bis 
promlBBory  note  for  f3.500,  payable  to  Stla- 
Bon,  and  signed  by  Stinson  and  Parke  and  L. 
0.  Oilman.  This  action  was  brouKbt  on  the 
collateral  note  to  collect  a  Judffmeiit  against 
Parke  only.  Fannie  M.  Parke,  wife  of  the 
defpiul.mt.  tiled  a  complaint  In  intervention. 
In  wlik'li  she  alleged  that  she  and  defendant 
were  tiie  owners  of  community  real  prop- 
erly in  Kin^;  county.  Wash.;  that  tbe  note 
Bued  on  was  a  6t>pnrate  debt  of  the  defend- 


ant, and  Dot  ■  coniciiinI:j-  debt;  ac!  -i  < 
jadgment  rendered  tberein  mgmSasz  --^  .  - 
band,  tbe  defendant,  wooid  be  ■  cio  -.i 
the  commtinity  land.    Her  v^mjer  -' 
any  Jud;nn«it   that   ahould    be   r-i  -  - 
against  him  shouM  afljndse  tbat  : 
was  not  a  community  debt,  mnd  Uut  r  _ 
not  be  satisfied  oat  of  tbe  oomi=t:z.:'T  ;r  - 
oty.    To  this  complaint  In  fnterrez'.:! 
plaintiff  demnrred  on  the  groan*!  izi:  '-• 
same  did  not  state  facts  safBcient      :  i 
stitnte  a  groond  for  Interrentioik.    T"^^  -  :~ 
orerroled  tbe  dMnnrrer.    At  tbe  clo*«  y.  '- 
evidence  tbe  court  witbdiew  tbe  cue  t-  - 
tbe  consEderatltML  of  tbe  Jury,  and  <!::•:-"-.  i 
Judgment  to  be  entered  In  fiiTor  of  tbe 
tiff  against  tbe  defendant,  and  tn^t'Z  . 
reeled  that  tbe  Judgment  slioald  a :. . 
tbat  the  debt  was  a  separate  debt  of  -i 
ant.  and  tbat  it  was  not  to  be  atuft:-^ 
of  tbe  community  property.  Jad^rmea: 
entered  accordingly,  and  an  appeaJ  w:.> 'd- 
en  from  so  much  of  the  decree  as       i  - 
that  the  debt  was  not  a  commanltx  deb',  i- ' 
that  It  should  not  be  satisfied  ont  of  i-- 
community  property. 

It  Is  urged  by  tbe  M>P«lluit  tbnt  tbe  s-'' 
showed  no  right  to  Interrenei,  because 
had  no  Interest  in  the  matter  In  lltii:an-::: 
that  tbe  matt^  In  lItlgatl(Hi  waa  tbe  l:*- 
band'B  Indebtedness  to  the  plalnUIT: 
tbe  plaintiff  was  not  seeking  relief  a^a:--^: 
the  commnnity  property  or  Ita  lands;  -zl: 
tbe  question  In  litigation  waa  not  the  g.:^ 
tlon  of  bow  tbe  husband'a  liability  sb 
be  satisfied,  but  whether  there  waa  suih  a 
liability.  It  waa  held  by  this  court  In  M  - 
Donough  V.  CnUg,  10  Wash.  239,  38  Pa 
1034,  tbat  In  an  action  upon  a  neeotiaM- 
promlssory  note  executed  by  the  busbail 
alone  for  what  waa  alleged  to  be  a  con.n-  - 
ulty  debt  the  wife  was  a  proper  defend^L*. 
and  upon  a  finding  In  favor  of  the  deix-m- 
ant  upon  such  Issue  he  was  entitled  to  h3.-i 
tbe  debt  adjudged  aa  tbat  of  the  communiir. 
This  case  overruled  the  rule  of  practi<-e 
which  had  been  announced  theretofore  I- 
tbe  court  In  Bank  v.  Scott,  6  Wash.  409.  o;: 
Pac.  829,  and  34  Pac.  434,  and  we  think  Hi 
logic  of  JIcDonougb  v.  Craig  would  perm.i 
tbe  Intervention  of  tbe  wife  and  tbe  deter- 
mination of  tbe  liability  of  the  commnuii.^ 
property  before  Judgment  as  well  as  after. 
Tbe  court  In  tbat  case  said:  "This  leaves 
for  consideration  only  tbe  question  of  prac- 
tice as  to  the  time  when  this  prbna  laii^ 
presumption  can  properly  be  made  conclc- 
slve.  That  tbe  one  having  such  a  claim  may 
nt  some  time  have  this  prima  fade  presimip- 
tlon  made  conclusive  so  evidently  results 
from  well-settled  rules  of  practice  that  It 
will  not  be  questioned;  and,  If  this  ia  tnie. 
there  would  seem  to  be  no  good  reason  why 
this  should  not  be  done  at  the  earliest  pos^.- 
ble  mometit  when  the  necessary  parties  can 
be  brought  before  tbe  court  for  tbat  pur- 
pose." And  again:  "It  necfssarily  follows 
that  tbe  plaintiff  la  entitled  to  have  bis  judg- 
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Lent  show  npon  Its  face  the  fact  tbat  It  la 
>r  a  cumntuU^  debt."  If  that  be  trae, 
ten  It  seema  to  na  that  It  would  equitably 
->llow  that  the  wife  wonld  have  a  right  to 
ave  the  judgment  ahow  npoa  its  face  the 
ict  that  It  was  not  a  community  debt  The 
lalntlff,  under  the  role  announced,  had  a 
Ight  to  moke  the  wife  a  iwrty*  and  might 
leve  made  her  a  pacty  ^uvA  he  seen  fit  Her 
-Igbts  are  coequal  with  those  of  the  puln- 
ur.  She  Introduced  no  new  Issues  by  her 
K>mplalnt  In  Inteirentlon.  bnt  only  asked  to 
lave  the  question  determined  then  that  must 

-  leeeuarily  be  determined  before  the  reaUza- 

-  :ion  on  the  Judgment  We  therefore  hold 
:bat  the  demurrer  to  the  complaint  was  prop- 
erly OTerruled. 

The  other  proposition  urged  by  the  appe- 
lant raises  the  question  whether  the  com- 
munity real  proper^  Is  liable  fw  ttw  satls- 
fcctlon  of  a  judgment  rendered  iqion  kd  ac> 
commodatf  on  iMper  of  the  husband,  negotlor 
ble  In  tana.  In  favor  of  a  bona  fide  holder 
who  acquired  the  paper  before  maturity 
witbont  notice  of  its  aeco  umodatlon  charac- 
ter.   It  Is  urged  by  the  appellant  that  in 
HcIHnaou^  T.  Oralg,  aupra,  and  Biera  t. 
Blnrodc,  0  Waah.  6S,  86  Fac  915,  It  was  held 
that  an  business  which  the  bnsband  trans- 
acts is  presumed  to  be  community  business; 
that  all  contracts  and  obligations  entered  in* 
to  by  the  husband  are  presumed  to  be  con- 
tracts and  obligations  of  the  community. 
This  is  true,  but  the  holding  only  went  to 
the  extent  of  a  presumption,  and  the  case 
of  UcDonough     Oialg  was  to  the  effect  that 
this  presumption  could  be  orertnmed  by  tes- 
timony, and  that  the  tact  that  the  debt  con- 
'   tracted  was  not  for  the  benefit  of  the  com- 
munity would  rtiieve  the  community  real 
estate  from  liability.   A  lucid  and  strong 
armiment  is  made  by  the  appellant  In  his 
brief  against  the  policy  of  this  law.  but  it  Is 
an  argument  which  should  be  more  properly 
directed  to  the  legislature  than  to  the  courts. 
The  uniform  boldiog  of  this  court  from  the 
announcement  of  the  decision  In  Brotton  v. 
Langert,  1  Wash.  73,  23  Pac.  CSS,  has  been 
to  the  contrary.   In  the  fkce  of  the  statute 
we  are  unable  to  bold  that  the  note  made 
to  evidence  a  debt  which  Is  not  for  the  bene- 
fit of  the  community  can  be  collected  out  of 
community  real  estate.   So  much  has  been 
said  on  this  subject  that  It  hardly  seems 
worth  while  to  enter  Into  a  discussion  npon 
the  merits  of  that  question  now.   The  court, 
however.  In  this  case  decreed  that  the  debt 
was  a  separate  debt  of  defendant  and  tbat  It 
could  not  be  satisfied  out  of  the  community 
troperty.    This  decision  was  too  comprehen- 
slTe,  for,  under  the  ruling  of  this  court  In 
PoweU  T.  Pugh,  13  Wash.  677,  43  Pac.  87». 
the  judgment  could  be  enforced  against  the 
commonlty  personal  property.  It  Is  conceded 
by  the  respondent  tbat  thld  case  falls  within 
the  rule  announced  by  the  court  In  the  case 
above  cltM,  but  the  court  Is  asked  to  over- 
nile  that  case.    We  are,  however,  satisHed 


with  the  ruling  made  In  that  case,  and  mutt 
hold  that  It  was  error  in  the  court  to  exclude 
the  community  personal  propwty  from  the 
operatlona  of  this  Judgment  From  the  rec- 
ord, however,  we  can  easily  determine  that 
no  good  purpose  would  be  subsOTod  in  re- 
versing the  case  and  oidalhg  a  new  trial, 
and  the  case  will  thertfoie  be  remitted,  with 
inatroctiona  to  the  lower  court  to  modify  Its 
Judgment  in  the  manner  above  Indicated, 
and,  as  so  modllled.  It  will  be  affirmed;  the 
appdlant  to  obtain  costs  of  hla  qipeal  in 
thla  court 

HOYT.  a  J.,  and  800TT,  J.,  concur.  AN- 
DBR8»  J.,  ccMOCurs  In  the  rnult 


HOBTON  et  ux.  v.  DONOHOB-KEIiljT 
BANKING  CO.  et  al. 
(Supreme  Coort  of  Washington.   Oct  9,  1896.) 
Appral  Bokd — Husband  and  Wifk— Communitv 
pROPiKTT  — Liability  for  Dbbtb  — Lbti  ox 
Hosband'b  Intbrbbt  fOB  Comnnnrr  Dbbt. 

1.  The  failure  of  the  affidavit  of  the  sorety 
In  an  appeal  bond  to  state  that  he  Ib  worth  the 
required  amount  over  and  above  debts  and  lia- 
bihtiefl,  aa  provided  by  statote,  le  not  ground 
fbr  dismlSBing  tlie  uoeaL  Investnmt  Trast  v. 
Hender,  41  Pac.  918, 12  Wash.  508,  distinguish- 
ed. 

2.  Where  a  husband  who  held  stock  In  a  cor- 
poration for  the  benefit  of  the  commanity  be- 
came surety  for  the  corporation  in  order  to  pro- 
tect its  baslnesB,  the  liability  bo  incurred  was  en- 
f<Ht%able  against  the  commnolty  estate. 

S.  A  levy  on  all  the  haaband'a  interest  in  the 
community  property,  on  a  Jadgmeot  enforceable 
againat  the  community,  authorizefl  a  sale  ot  the 

Eroperty  standing  in  the  husband's  name  for  the 
enefit  of  the  community.   Scott,  J.,  difutenting. 

Appeal  from  soperlor  court  King  county; 
J.  W.  I,ang]ey,  Judge. 

Action  by  Julias  Horton  and  Annie  E.  Hor- 
ton,  his  wife,  against  the  Donohoe-Kelly  Bank- 
ing Company,  a  corporation,  and  A.  T.  Yon 
de  Vanter,  as  sheriff  of  King  county,  to  en- 
join a  le^  on  execution.  A  demurrer  to  the 
answer  was  sustained,  and  Judgment  rendered 
for  plalntlfb,  and  defendants  appeaL  Re- 
versed. 

Bailsman,  Kelleher  &  Emoiy,  for  ^pet 
lants.  John  O.  Banm,  fOr  reqpondents. 

ANDERS,  J.  Reqxuidents  move  to  dismiss 
the  a]K>eal  tat  the  reason  tlut  the  affidavit  of 
the  surety  In  the  appeal  bond  does  not  sute 
tbat  such  Bur^  hi  worOi  the  requh%d  amount 
ovw  and  above  all  debts  and  liabilities,  as  re- 
quired by  the  statute.  It  was  hdd  In  the  case 
of  McEachem  v.  Brackett,  S  Wash.  652,  36 
Pac.  600,  that  defects  of  this  kind  were  not 
such  aa  would  justify  the  dlamtesal  of  the 
appeal:  and  such  ruling  was  affirmed  In  the 
cases  of  Warburton  v  Ralph,  9  Wash.  tXil, 
88  Pac.  140,  and  Cook  v.  Tibbals,  12  Wash. 
207,  40  Pac.  936.  And  while,  In  the  (xae  of 
Investment  Trust  v.  Header,  12  Wash.  550, 
41  Pac.  913,  It  wa;s  held  tbat  an  appeal  bond 
to  which  no  affidavit  of  the  surety  was  at- 
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tMdnd  WM  iDitifficIent,  and  tihat  1^  rauon  ot 
ancli  Insnffldency  tbe  appeal  sbonld  be  dls- 
mlBBed,  tbe  (^tbdon  In  tbat  com  flhowB  tbat  It 
was  not  the  IntentloD  of  the  court  to  In  anjr 
manner  OTemite  tbe  caaea  above  dted.  On 
the  contnxT,  It  afltimatiTely  appears  there- 
fmm  that  It  wart  because  tbe  majority  of  tbe 
court  tbonght  that  this  case  could  be  dtetin- 
gulshed  from  tiuse  that  the  aiv^l  was  dls- 
mined.  notwlthatandlng  the  Cact  tbat  such  ma- 
jority ma  aadafled  with  what  bad  been  there- 
tofore beU  ivon  the  sabJecL  It  follovn  that 
ttaie  court.  In  four  or  more  cases,  baa  an- 
nounced the  mle  that  defects  like  the  one 
in  the  bond  under  cotiaiderBtlob  ftiralsb  no 
sufficient  reason  tex  the  fllamlasal  of  ui  ap- 
peal; and  such  must  be  taken  to  be  tbe  set- 
tled rule  of  this  court,  and  thereunder  the 
motion  to  dismiss  must  be  denied. 

Strii^ed  of  technicalities,  tbe  real  Qaeatlon 
presented  for  our  decision  upon  this  appeal  Is 
AS  to  whether  or  not  tbe  consideration  moTing 
to  a  corporation  of  which  the  husband  Is  an 
officer  and  stockholder,  under  such  circumstan- 
ces that  bis  relations  as  such  are  In  ctmnectlon 
with  tte  business  of  the  oommnnlty  composed 
of  himself  and  wife,  will  authorize  the  en- 
forcement of  a  liability  incurred  by  him,  as 
aure^  for  such  corporation,  against  the  prop- 
erty of  mch  community.  Tbat  the  benefit  to 
the  corporation  would  famish  a  sufficient  con- 
sideration to  the  huslsand,  so  that  the  con- 
tract could  be  enforced  against  him,  is  con- 
ceded; but  It  is  strenuously  contended  that 
the  liability  thus  tnciu-red  Is  not  tbat  of  the 
community,  and  cannot  be  enforced  against 
the  community  property,  snd  Spliming  v.  Al- 
len, 10  Wash.  570,  39  Pac.  151,  is  cited  to  sus- 
tain the  contention.  In  tbat  case  the  busliand 
was  really  but  a  nominal  stockholder.  The 
stock  bad  been  given  to  him,  and  was  bis 
eepsrate  property;  and  the  case  should  be 
viewed  .In  that  light,  although  the  opinion 
there  rendered  falls  to  state  this,  and  it  was 
not  published  In  a  statement  of  facts.  In 
the  case  at  bar  a  different  question  is  present- 
ed. Here  the  surety  had  a  substantial  Inter- 
est in  the  corporation,  which  be  held  for  the 
benefit  of  the  community.  Hence,  when  he 
saw  flt  to  Incur  Ilaotllty  as  a  surety,  for  Its 
benefit,  it  will  not  be  presumed  that  It  was 
from  pure  .friendship  to  the  corporation,  but 
rather  for  the  purpose  of  protectii^  his  In- 
tcrast  therein.  Hence  the  liability  Incurred 
was  In  the  course  of  business,  and  this  busi- 
ness did  not  relate  to  his  own  separate  estate, 
but  to  property  rights  belonging  to  the  com- 
munity. If,  to  aid  the  cca^ratlon  in  which 
he  WRB  thus  interested,  he  had  performed 
•ervlces,  and  such  scvlces  had  resulted  hi  a 
benefit  to  tbe  corporation,  such  benefit  would 
have  Inured  to  tbe  community,  and  not  to  the 
husband  alone.  This  being  so,  the  converse 
must  be  true,  and  a  liability  Incurred  for  the 
benefit  of  the  corporation  should  be  enforce- 
able against  the  property  of  the  community. 
As  said  by  this  court  in  tlie  case  of  Improve- 
ment Co.  V.  Sagmelster,  4  Wash.  710,  30  Pac. 


105S,  tt  wm  DOt  do  to  b(da  that  tbe  eommvnttr 
occaplea  aneh  a  Klatua  to  tbe  bosinev  dona 
by  the  bosfaand  tbat  It  ts  entitled  to  reap  an 
of  tbe  benefits  tbefeof,  wltbovt  at  tbe  same 
time  holding  that  It  la  Aibifaet  to-aH  ttt  UaMl- 
Itiea.  UuSer  tbe  aUegatkuu  of  tbe  anawer  In 
tbe  ease  at  bar.  to  wtalcb  Qie  siverlor  court 
suBtatoed  a  demitrrer.  It  mart  be  preenned 
that  tbe  husband.  In  aU  bla  rclattona  with  the 
corporation,  was  acttog  for  the  nsmmmUty. 
and  that  any  banete  which  mlsbt  have  grown 
out  of  blB  conaectkHi  with  neb  copomtiaB 
wonM  have  beloniBd  to  the  HiieiiniMfty.  It 
meat  farther  be  prseumcd  that,  when  be  la- 
caned  the  llablU^  aa  smetj  tK  ancb  corpo- 
ration, be  dM  It  aa  ft  tnattor  of  binlneaB,  to 
protect  the  property  and  budneMi  of  each  cor- 
pwatlon.  It  moat  fbUow  that.  In  an  he  did 
In  the  matter,  he  boood  the  cawMnanlty. 

It  is  ctehDoed  that,  even  tC  the  i  imiiiwWj 
ppc^rty  was  UaUe,  tbe  form  of  tbe  levy  nade 
by  the  sheriff  wee  tosnffldeati  ani  the  caae 
of  Stoekaod  V.  Bartlett,  4  Wash.  780^  81  Pae. 
VA,  is  dted  to  sastaln  the  claim.  What  was 
h^  in  tlMt  case  was  tbat  tbe  hvabana  bad  no 
such  separate  to^rest  In  tbe  oaoBaaaity  prop- 
erty that  it  could  be  reached  upon  an  execntlom 
for  a  debt  which  could  not  be  csif orced  against 
the  commmlty.  But  no  such  qoeBtlon  la  raised 
Yfj  the  toTva  at  tbe  levy  In  this  caae.  Tbe 
property  presumably  stood  in  tbe  name  of  the 
husband,  and  a  levy  upon  all  of  Us  Interest  In 
the  property,  upon  a  Judgment  whltdi  could  be 
enforced  against  tbe  coumianlty,  would  au- 
thorize a  sale  of  tbe  property  standing  in  hki 
name  for  the  boiefit  of  the  community.  But, 
whether  or  not  this  la  so,  the  decree  from 
which  the  appeal  was  prosecuted  enjoined  the 
enforcement  of  tbe  Judgment  against  the  com- 
munity property,  and,  under  the  taw  which 
we  have  found  to  govern  the  case,  was  unau- 
tborlzed.  It  will  therefore  be  reversed,  and 
tile  cause  remanded,  with  InstructUuis  to  over- 
rule the  demurrer  to  the  answer. 

HOTT,  a  J.,  and  DUNBAR,  J.,  coDcnr. 

SCOTT,  J.  I  concur  hi  all  that  la  said, 
except  aa  to  the  manner  of  enforcing  the  Judg- 


HcMULLBN  v.  WINFIELD  BUILDING  ft 
IX>AN  ASS'N, 

(Court  of  Appeals  of  Kansas,  Southern  Depart- 
ment, 0.  D.    Oct  7,  1896.) 

New   Trial  — NRin.T-Di80ovBKBi»  Evmaxca — 
WaaM  CuMOLATivB— DiLiosaoB— 

DlSCllETIOV  or  COUKT, 

1.  When  one  of  tbe  issues  in  an  action  is  th« 
execution  by  one  of  the  parties  of  a  bond  not 
produced  at  tbe  trial,  but  Its  alutence  aeoounted 
for,  and  Its  contents  proven,  Mrf,  the  bond,  if 
found  after  the  trial,  is  newly-disoovered  evi- 
dence. 

2.  If  newly-diBcovered  evidence  Is  material  to 
the  issue  upon  which  the  verdict  of  the  Jury  h 


Digitized  by 


Hon.)        Mcmullen  ».  winpield  builbixg  &  loan  ass'X. 


412 


fonnded.  It  is  aufficieatly  material  to  uphold  an 
orderjrraiitiDA;  a  new  trial  tbereon. 

S.  Toe  qontloii  of  diligence  id  producinR  eTl- 
dence  claimed  to  be  oewly  disooTered  is  so  larfire- 
ly  in  the  aoond  ductvtion  of  the  trial  court  tUat 
his  ruling  thereon  will  not  be  disturbed  except 
for  a  very  groaa  abuse  of  such  discretion. 

4.  Where  witneMea  testify  upon  the  original 
trial  of  an  action  that  they  have  insptcted  a 
bood  (whieb  cannot  be  found,  and  the  esecutioa 
of  which  i»  ia  larae);  that  it  oontaiaed  the  aig- 
Utnre  of  a  perMra;  they  are  aninainted 

with  his  signature,  ana  that  it  ia  Heauine)  and 
when,  upon  an  application  for  a  new  trial  oo  the 
ground  of  newly -discovered  evidence,  setting  up 
Ihe  iimeottwT  •!  bond,  acoomnanied  bf  their 
affidavit  that  they  have  the  boi»  before  tliem, 
that  it  contains  the  sigoature  of  the  same  per- 
son, that  they  are  acquainted  with  his  signature, 
and  that  tt  is  genotne,— Adrf,  that  such  newly-dis- 
o»Tetcd  evidence  ia  merely  enmolAtiTei  ud  tlia 
aew  trial  should  be  denied. 

(Syllabos  by  the  Court.) 

Error  from  district  coort,  Cowley  countif: 
A.  M.  Jackson,  Judge. 

Action  by  the  Wtufleld  Bulldiof?  ft  Loan 
Association  against  J.  C.  McMolIen  and  an- 
other. In  which  there  was  a  jndxment  for  de- 
fendant McMullen.  From  an  order  granting 
a  new  trlfU,  he  brings  error.  Berersed. 

M'Dermott  &  JofanB(Hi.  for  plaintiff  In  er- 
lor.  Stanlej  ft  Vermllton,  tor  datendaat  in 
error. 

DBNNItSON,  J,  TblB  petition  in  error  is 
j^rosecuted  for  the  purpose  of  rererslng  an 
order  of  the  district  court  of  Cowley  county. 
Kan.,  granting  a  new  trial  in  the  case  of  the 
Wlnfleld  Bnlldtng  &  Loan  Association  t.  J. 
G.  McMullen.  The  original  action  was 
brought  to  recoTcr  upon  a  bond  alleged  to 
hare  been  executed  to  the  loen  association  by 
J.  F.  McMullen  as  principal  and  J.  O.  McMol- 
len  as  surety,  upon  which  default  is  alleged 
to  have  been  made.  The  answer  of  J.  O.  Mc- 
Mullen waa  rerlfled,  and  denied  the  execu- 
tion of  the  bond  by  him  as  surety,  denied  that 
3.  F.  McMullen  bad  defaulted,  and  pleaded 
the  statute  of  limitations.  These  three  ques- 
tions were  put  In  Issue  by  the  pleadings,  and 
upon  them  the  trial  was  had.  Upon  the  trial 
tbe  bond  was  not  produced.  It  was  claimed 
to  hare  been  delivered  to  J.  F.  McMullen,  and 
Its  contents  were  pToren.  Several  wltneBsea 
testified  that  the  bond  contained  the  signa- 
ture of  J.  C.  3tIcMnllen,  and  that  tbe  algna- 
tore  was  genuine.  J.  F.  McMullen  testlfled 
that  J.  C.  McMullen  signed  tbe  bond  In  his 
presence.  J.  C.  McMullen  testified  that  be 
had  signed  a  bond  about  three  years  prior 
to  thta  bond,  but  tbat  he  bad  refused  to  sign 
this  one  for  the  year  of  1885.  Tbe  jury  re- 
turned a  verdict  for  the  defendant  J.  C.  Mc- 
Mullen. Afterwards  the  plaintiff  filed  a  mo- 
tion for  a  Dew  trial,  alleging  aa  tbe  grounds 
tfaenfor  newIy-dlscoTered  evidence,  and  set- 
ting up  that  the  bond  had  been  found,  and 
would  be  produced  upon  a  new  trial  of  the 
fase.  The  dlatrict  conrt  sustained  tbe  peti- 
tion, and  granted  a  new  trial  upon  tbe  pay- 
ment of  tbe  costs  of  the  original  action  and  of 


tblB  proceeding,  and  tbe  pldlnttff  In  ciror 
brings  the  case  here  to  procure  a  reversal 
of  the  order  granting  such  aew  trial.  The 
petition  In  this  case  alleges  as  tbe  grounds  for 
a  new  trial  tbe  aeTenth  subdivision  of  para- 
graph 4401  of  ^e  General  Statutes  of  1888, 
which  reads  aa  follows:  "The  former  verdict, 
report  or  decision  shall  be  vacated  and  a  new 
trial  granted  upon  the  appUcatlon  of  the  par- 
ty aggrieved  for  any  of  the  fi^lowing  causes, 
affecting  materially  the  snbstaatlal  rights  of 
Bucb  party.  7th.  Newly  dIsooTcred  evidence 
material  for  the  party  applying,  wtaleh  be 
could  not,  with  reasonable  diligence,  have  dis- 
covered and  produced  at  the  trlaL"  Thli  sub- 
division presents  three  questions  to  be  con- 
sidered by  the  trial  eovrt  in  passing  upon  the 
application  for  o  new  trial:  First,  the  ques- 
tion of  the  evidence  being  newly  discovered; 
second.  Its  materlalityi  third,  tbe  question  of 
diligence.  If  we  add  to  this  a  fourth  ques- 
tion, is  the  newly-dlBCovered  evidence  cumu- 
latlTeT  we  have  all  the  questions  necessary- 
to  be  considered  by  tbe  trial  court  upon  the 
hearing  of  tbe  application  for  a  new  trial. 
In  the  trial  of  tbe  original  action,  J.  C.  Mc- 
Mullen denied  tbe  eaecutlon  of  tbe  bond  by 
him.  The  queation  waa,  did  the  name  of  J. 
C.  McMullen  appear  on  the  bond,  and  did  he 
pat  it  there?  There  was  no  controversy  as 
to  tbe  conteats  of  the  bond.  The  absence  of 
tbe  bond  was  aeeonnted  for,  and  Its  contents 
shown.  The  disputed  point  to  be  settled  by* 
tbe  bond  was  tbe  ffenulneness  of  tbe  slgna- 
tare  of  J.  G.  McMullen.  The  bond  was  after- 
wards discovered.  Tbe  newly-discovered  evi- 
dence ts  claimed  to  be  tbe  l>ond  itself.  We 
think  the  court  waa  Justified  In  flndlug  that 
the  evidence  waa  newly  discovered,  'rhn 
counsel  for  the  plaintiff  In  error  ctmtends  that 
tbe  evidence,  even  if  newly  discovered,  is  not 
material  to  all  tbe  Issues  raised  by  the  plead- 
ings. The  Issues  were:  First,  the  execution 
of  tbe  bond  by  J.  C.  McMullen;  second,  tbe 
default  of  J.  F.  McMullen;  third,  the  statute 
of  UmltatloDS.  It  must  be  admitted  that  tbe 
bond  Introduced  In  evidence  could  tend  to 
prove  but  one  of  these  issues;  1.  e.  the  exe- 
cution of  tbe  bond  by  J.  C.  McMullen.  It 
must  also  be  admitted  that.  If  any  one  of 
these  Issues  is  found  In  favor  of  the  deftonA* 
ant,  the  verdict  and  Judgment  are  correct 

We  cannot  adopt  tbe  theory  of  counsel  for 
plaintiff  Id  error  that  tbe  Bewly-dlscovo^ 
evidence  must  be  material  to  aU  the  issues. 
If  It  Is  material  to  tbe  Issue  upon  which  tbe 
verdict  of  the  Jury  waa  founded.  It  Is  trnfll- 
clent  In  this  case  the  Jury  found  specially 
that  J.  C.  McHnllen  dtd  not  execute  the  bond. 
The  plaintiff  In  error  contends  that  tbe  Juiy 
were  matructed  not  to  answer  tbe  apodal 
questions  If  they  found  tor  the  defendant  be- 
low. However,  thoy  did  answer  this  questttm, 
and  the  general  verdict  of  tbe  Jury  most  have 
been  arrived  at  In  accordance  with  this  find- 
ing. 

Upon  the  question  of  diligence  we  think 
that  It  Is  a  matter  so  largely  In  the  dlscre- 
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tlon  of  the  trial  court  that  the  mllns  there- 
on should  not  be  disturbed,  except  for  a  very 
gross  abuse  of  sneta  discretion.  In  this  case 
no  such  abuse  of  discretion  is  shown. 

The  only  other  question  is  as  to  whether  the 
eTldence  is  merely  comnlaUTe.  At  the  trial 
of  the  original  action  the  plaintiffs  introduced 
evidence  tending  to  show  that  the  bond  had 
been  delivered  to  J.  F.  McMullen,  and  was 
not  in  the  possession  of  the  plalntitCs,  and 
could  not  be  procured  by  them.  They  there- 
upon offered  evidence  to  prove  the  olstence^ 
execution,  and  contents  of  the  bond.  Tbere 
was  evidence  tending  to  prove  that  J.  C.  Mc- 
Mullea,  signed  the  bond,  and  there  was  evi- 
dence tending  to  prove  that  he  did  not  sign 
the  bond.  The  evidence  In  the  original  action 
Is  all  before  this  court,  and  we  can  easily  de- 
termine whether  the  newly-discovered  evi- 
dence is  cumulative.  In  the  original  action 
J.  S.  Mann,  W.  G.  Robinson,  and  Henry  Gold- 
smith testlHed,  In  effect,  that  they  Iiad  seen 
■the  bond  In  question,  that  It  contained  the 
signature  of  3.  G.  McMullen,  that  they  were 
acquainted  with  his  signature,  and  that  it  was 
the  genuine  signature.  In  their  affidavits  at- 
tached to  the  petition  for  a  rehearing  they 
testify,'  In  effect,  that  they  have  the  bond  In 
question  before  them,  tba.t  It  contains  the 
signature  of  J.  G.  McMullen,  that  they  are 
acquainted  with  his  signature,  and  that  it  Is 
his  genuine  signature.  The  only  variation  in 
their  testimony  Is  that  in  the  original  action 
they  testified  In  relation  to  the  signature  up- 
on a  bond  that  they  bad  formerly  Inspected, 
while  In  the  affidavits  they  testified  in  rela- 
tion to  the  signature  upon  a  bond  they  were 
then  Inspecting.  We  are  Irresistibly  forced 
to  the  conclusion  that  the  evidence  contained 
In  the  affidavits  1b  so  nearly  the  same  as  that 
given  upon  the  original  trial  that  the  court 
erred  In  not  holding  it  cumulative,  and  In  not 
denying  the  petition  for  a  new  trial.  "Cumu- 
lative evidence  Is  evidence  of  the  same  kind, 
to  the  same  point."  1  Greenl.  Bv.  i  2.  There 
was  no  attempt  made  to  compare  tbe  signa- 
ture on  the  bond  with  an  acknowledged  signa- 
ture of  J.  C.  McMullen,  nor  was  there  any 
showing  made  that  such  a  comparison  could 
or  would  have  been  made  upon  the  new  trial 
if  one  should  be  granted.  It  is  with  very 
great  reluctance  that  we  reverse  the  ruling  ot 
the  trial  court  grantlDg  a  new  trial  In  any 
case,  and  we  are  fully  cognizant  of  the  fact 
that  a  much  stronger  case  must  be  made  fdr  a 
reversal  where  a  new  trial  has  been  granted 
than  where  It  is  refused;  but  we  feel  con- 
ftdent  that  In  this  case  the  trial  court  erred  In 
Its  legal  conclusions,  and  that,  except  for 
such  error,  the  new  trial  would  not  have  been 
granted.  That  newly-discovered  evidence 
merely  cumulative  la  not  a  sufficient  ground 
for  a  new  trial,  see  Clark  v.  Norman,  24  Kan. 
510,  and  many  other  Kansas  cases.  The  or- 
der of  the  district  court  In  granting  a  new 
trial  Is  reversed,  and  the  case  remanded,  with 
Instructions  to  deny  the  petition  for  a  new 
trial.  All  the  Judges  concurring. 


MAHANEB  et  al.  V.  DARTMOUTH  aAV. 
BANK. 

(Court  of  Appeals  of  Kansas,  Southon  Depart- 
ment, c.  D.  Oct  7,  isoa) 

SuUltOOATION  TO  UORTQAOBB. 

A  peraon  Is  not  entitled  to  be  subroated  to 
the  rights  of  a  mortgagee,  or  to  be  treated  as  his 
equitable  assignee,  who  does  not  either  directly 
or  indirectly  furnish  any  part  of  the  numey  used 
In  paying  his  mortgage. 
(Syliobas  by  the  Court) 

Errw  tmm  district  coqr^  Orsotwood  onmty; 
O.  A.  Iceland,  Jndse> 

Action  by  the  Dartmouth  Savings  Bank 
against  William  G.  and  Sarah  B.  Mabanes. 
Judgment  for  plalntlft.  Defendants  bring  vt- 
ror.  Reversed. 

This  action  was  brought  In  the  district  court 
of  Greenwood  county,  Kan.,  by  the  Dartmouth 
Savings  Bank,  as  plaintiff,  against  William  C 
and  Sarah  E.  Mabanes,  as  defendants,  to  fore- 
close a  mortgage  of  fl,750,  claimed  to  have 
been  executed  by  Mahanes  and  wife  to  the 
Kansas  Loan  &  Trust  Company,  and  by  It  as- 
signed to  said  bank.  Mr.  and  Mrs.  Mahanes 
denied  the  execution  of  the  note  and  mort- 
gage. The  record.  Including  the  special  find- 
ings of  the  Jury,  establishes  the  following  state 
of  facts,  viz.:  For  a  long  time  prior  to  Decem- 
ber 5,  1889,  Mahanes  and  his  wife  owned  and 
occupied  as  a  homestead  a  qtiarter  section  of 
land  in  said  county,  and  on  said  date  deeded 
the  same  to  one  N.  W.  Beckett,  for  the  pur- 
pose of  enabling  him  to  make  a  sale  of  It  for 
Mr.  Mahanes.  There  were  npm  ssld  land  two 
mortgages,  aggregating  $1,150,  both  being  held 
by  the  Lombard  Mortj^ge  Company.  While 
the  title  was  In  Hackett,  an  application  pur- 
porting to  have  been  signed  by  William  G. 
Mahanes  was  sent  to  the  Kansas  Loan  &  Trust 
Company,  for  a  loan  of  $1,750,  to  be  secured 
by  a  lien  upon  said  land,  and  reciting  that  a 
portion  of  the  money  was  to  be  used  In  pay- 
ing the  incumbrances  held  by  the  Lombard 
Mortgage  Company.  While  the  title  was  In 
Hackett,  and  on  July  24,  1S8S,  Hackett  paid 
the  Lombard  Mortgage  Company  $1,200,  out  of 
his  own  private  funds,  and  procured  the  release 
of  the  two  mortgages,  without  the  knowledge 
of  Mahanes  or  his  wife.  On  August  22,  18SS, 
Hackett  and  wife  executed  to  William  C. 
Mahanes  a  warranty  deed  to  said  land,  and 
had  the  same  filed  in  the  ofiSce  of  the  register 
of  deeds  In  said  Greenwood  county,  Kan. 
On  August  22, 1888,  Hackett  forged  the  names 
of  William  O.  and  Sarah  E.  Mahanes  to  the 
note  and  mortgage,  and  to  an  order  to  the 
loan  company  to  pay  the  money  to  him.  The 
acknowledgment  of  Mahanes  and  wife  pur- 
ports to  have  been  taken  before  Alton  White, 
a  notary  public  The  court  submitted  15  spe- 
cial questions  to  the  Jury,  which,  with  their 
answers  thereto,  are  as  follows:  "Question  1. 
Did  the  defendants  or  either  of  them  make  the 
application  for  the  ioan  sued  on,  or  authorize 
N.  W.  Hackett  or  any  one  else  to  do  so?  An- 
swer. No.    Question  2.  Did  the  defendants 
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execnte  tbe  notes  and  mortgage  sued  on,  or 
antborlze  N,  W.  Haekett  or  any  one  else  to 
sign  tbelr  names  to  tbem?  Answa.  No. 
Question  S.  Did  tbe  defendants  acknowledge 
tbe  execution  ot  tbe  mortgage  before  Alton 
White  as  notary  public?  Answer.  No.  Is 
It  not  a  fact  that  tbe  application,  notes,  and 
mortgage,  and  order  for  the  payment  of  tbe 
mon^  to  Haekett,  are  forgeries?  Answer. 
Yes.  QoestloD  6.  Is  It  not  a  (act  tbat  N.  W. 
Haekett  signed  tbe  names  of  the  defendants 
to  tbe  notes,  mortgage,  and  order?  Answer. 
Yes.  Question  6.  Is  It  not  a  fact  tbat  Alton 
Wblte  signed  the  name  of  defendant  W.  O. 
Mahanea  to  tbe  application?  Auswer.  Yes. 
Question  7.  Is  It  not  a  fact  that  said  Alton 
White  knowingly  and  wrongfolly  signed  said 
name  to  tbe  application,  without  the  author- 
ity of  W.  G.  Mabanee,  and  wrongfliUy  and 
frandnlently  witnessed  the  slgnatarea  of  the 
appralsera  thereto,  and  in  said  manner  wit- 
nessed said  notes  and  mortgage,  and  certified 
to  tbe  same  as  a  notary  public?  Answer,  Yes. 
Question  8  Is  It  not  a  fact  tbat  said  Alton 
White  was  tbe  agent  of  the  Kansas  Loan  and 
Trust  Company,  mortgagee  herein,  in  and 
about  tbe  making  of  the  said  loan?  Answer. 
Tee  Qnestl<ni  8.  Did  defendants  or  either  of 
them  recelTe  the  proceeds  of  said  loan,  directly 
or  Indirectly,  or  any  part  thereof?  Answer. 
No.  Question  10.  Did  the  proceeds  of  said 
loan  or  any  part  thereof  go  towards  the  pay- 
ment of  the  Lombard  mortgages,  tbat  had 
formerly  been  against  said  land?  Answer. 
No.  Question  11.  Is  It  not  a  tact  that  N.  W. 
Haekett  paid  said  Lombard  mortgages  In  full, 
out  of  his  own  private  funds,  and  about  a 
month  before  this  mortgage  purports  to  be 
executed  by  defendants?  Answer.  Yes.  Ques- 
tion 12.  Is  It  not  a  Aict  tbat  N.  W.  Haekett 
paid  said  Lombard  mortgages  oflF  without  tbe 
knowledge,  consent,  or  authority  of  the  de- 
fendants? Answer.  Yes.  Question  18.  Is  It 
not  a  fact  that  he  so  paid  tbe  same  without 
being  under  any  obligation  or  necessity  to  do 
so  to  protect  any  intwest  he  bad  In  the  land, 
and  acted  tber^  as  Intermeddler  In  p&ylag  the 
same?  Answa.  Yes.  Question  14.  Is  It  not 
a  fact  Qiat,  a  month  or  tfaereabonts  after  he 
bad  paid  tbe  said  Lombard  mortgages,  said  N. 
W.  Haekett  received  tbe  prbceeds  of  tbe  notes 
and  oHHrtgage  sued  on  herein  In  full  from  the 
•aid  Kansas  Loan  and  Trust  Company,  through 
Its  agent,  Alton  WUte,  and  upon  a  foiled  or^ 
der  from  defendants?  Answer.  Yes.  Qnes- 
tlon  16.  Is  It  not  a  fact  tbat  at  tbe  time  of 
making  the  loan  sued  on  herein,  and  the  pay- 
ment of  said  Lombard  mortgages  by  Haekett, 
the  said  N.  W.  Haekett  was  bidebted  to  de- 
fendant William  O.  Mabanes  In  a  large  sum 
over  and  abore  any  claim  be  may  have  had 
against  said  Mahanes  or  wife.  Answer. 
Yes.  [Signed]  William  Knox,  Foreman.'* 
Upon  the  first  trial  of  tbe  case  the  Jury  re- 
turned a  verdict  for  the  defendant  below, 
which  was  by  the  court  set  aside,  and  a  new 
trial  granted.  Upon  tbe  last  trial  tbe  Judge 
gave,  among  others,  tbe  following  instructfons, 


viz.:  "If  you  find  that  said  note  and  mort- 
gage were  not  signed  by  the  defendants,  or 
any  one  authorized  by  them,  then  your  verdict 
should  be  only  for  tbe  amount  of  the  indebted- 
ness on  their  land  at  tbe  time,  to  wit,  tbe 
Lombard  mortgages  for  fl,000  and  (150,  and 
tbe  Interest  due  thereon,  wlt)i  Interest  thereon 
from  tbe  date  of  their  payment,  at  tbe  rate 
of  e%."  A  verdict  and  judgment  were  render- 
ed against  the  defendants  bdow  for  11,^8, 
and  they  bring  tbe  case  here  for  review. 

B.  P.  Kelley,  for  plaintiffs  In  esror.  Foller 
&  Wbltecanb  and  ClosMnn  ft  Fuller,  for  de- 
fendant in  error. 

DENNISON,  J.  (after  stating  tbe  facts).  To 
determine  the  le^  proposition  embodied  in 
this  case,  we  must  decide  wbethor  tbe  Kan- 
sas Loan  ft  Trust  Oompany,  or  Its  assignee* 
tbe  Dartmouth  Savings  Bank*  la  entitled  to 
be  subrogated  to  the  rights  or  to  be  treated 
as  tbe  equitable  assignee  of  the  Lombard 
Mortgage  C!ompany.  It  la  dear  tbat  tbe  loan 
company  or  its  assignee  Is  not  entitled  to  be 
subrogated  to  the  rlghta  of  tbe  Lombard 
Mwtgage  Company,  or  entlUed  to  the  protec- 
tlMi  afforded  by  the  Hen  of  Its  mortgages. 
They  did  not  either  directly  or  Indirectly  pay 
the  IxHnbard  Mortgage  Oompany  tbe  amount 
due  upon  the  mortgages,  or  any  part  thereof. 
In  fact,  the  Lombard  mortgages  bad  been  paid 
by  Hadcett  and  released  of  record  about  a 
month  before  the  loan  company  bad  paid  out 
anything  npm  tbe  loan.  .  Haekett  forged  a 
mortgage  upon  tbe  land,  and  obtained  tbe 
money  from  tbe  loan  company  by  means  of  a, 
forged  order,  at  a  time  wbai  tbe  land  was 
nulncnmbered.  For  the  same  reasons,  tbe 
loan  company  or  its  assignee  cannot  be  con- 
sidered tbe  eqnltaUe  assignee  of  tbe  L(Hnbard 
Mortgage  Company.  Haekett  tendered  a 
fbrged  note  and  mtwtgage  and  a  fteged  order 
pnrporting  to  have  been  signed  by  Mr.  and 
Mrs.  Mabanes,  and  tbe  loan  company  paid  blm 
the  money  upon  them.  Wbateyer  may  have 
been  the  status  of  the  transactions  between 
Hadmtt  and  Mabanes.  and  whatever  rights 
Ur  plaintiff  bdow  might  have  estaldlsbed  mi- 
der  proceedings  In  gamtebment  or  otherwise, 
it  cannot  be  said  tbat  tbe  necessary  elements 
entered  Into  this  ease  to  entitle  said  'plalntlff 
to  be  subrogated  to  the  rights  of  tbe  Lombai'd 
Mortgage  Compai^.  The  money  of  its  as- 
signor did  not  pay'  the  Lombard  Mortgage 
Company.  Its  assignor  bad  parted  with  no 
money  until  about  a  month  after  the  Lombard 
mortgages  bad  been  paid  and  satisfied  of  rec- 
ord. If  tbe  loan  company  bad  not  paid  out 
tbe  mtmey  upon  the  fo^ed  note,  mortgage, 
and  order,  the  status  of  the  Lombard  meat- 
gages  would  not  have  been  changed.  In  fact, 
tbe  Itian  company  was  not  Instrumental,  dttaer 
directly  or  Indirectly,  In  tvocnriog  tbe  pay- 
ment or  release  of  the  Lombard  mortgages,  or 
In  furnishing  tbe  money  for  that  purpose.  Wc 
are  compelled  to  hold  that  the  tblrd  instruc- 
tion fdven  by  the  Judge  was  erroneous.  The 
plalntlfTIi  in  error  were  entitled  to  a  Judgment 
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apoQ  tlfe  special  Undluge  made  by  tbe  jvy. 
The  Judgment  of  tbe  district  court  Im  rarwed. 
and  tlie  case  remanded,  witb  instnictlone  to 
render  Judgment  tor  tlje  defendants  belov  w- 
on  ttae  apeclal  findings  of  tiM  Jiu7>  AU  tAe 
lodges  ODDcwrlag. 


CONB  V.  OITIZigNS'  BANK. 
<Coiirt  of  Appeals  of  Kanna,  Southern  Depart-  , 
meat.  O.  D.   Oct.  7.  IMtt.) 

CONDDOT  OF  TitlAL— llBKAHKS  OF  COORT. 

In  the  snbmiBflioD  of  speoisl  queetloM  to 
tbe  juFT  upon  the  request  of  either  luirty  it  is 
aaaterial  error,  prejudicial  to  the  rigbta  of  the  i 
party  renuenting  the  eulimission  of  the  questiooB,  : 
for  the  judge  to  make  the  follofving  statement  ; 
to  the  jury:  "I  waut  the  jury  to  uoderstand  that  ' 
these  questtow  ate  got  up  to  befuddle  and  mis-  i 
lead  the  jui^,  so  that  there  will  be  error  la  the 
trial  of  ti|is  case,  so  that  the  Terdlct  may  be  set  i 
adde.*'  I 
(BrUabus  fer  tbe  Ooort.) 

Hrror  from  court  of  common  pleaa,  Sedgwick 
county;  Jacob  If.  Balderston,  Jud^ 

Action  by  the  Cltiaens*  Bank  against  Rnfos 
Oone.    Jodgment  for  plalntlfE.  Defendant 

brings  error.  ReTersed. 

On  Jaimary  ICl  the  Kansas  Fumltnre 

Company  executed  aiid  delivered  to  the  Citi- 
zens' BanK  a  chattel  mortgage  upon  its  entire 
assets  to  secure  an  Indebtedness  owing  by  it  j 
to  the  said  bank  Tor  tiie  sum  of  |:i5.400,  and  . 
at  the  same  time  executed  and  delivered  to  A.  j 
8.  l^artin  hd  addltiiinal  chattel  mortgage  upon  i 
the  same  property  to  secure  an  Indebtedness  I 
of  $i,500.    Xbe  Citizens'  Bank,  at  the  time  of  ! 
the  execution  of  said  mortgages,  took  posses-  ! 
aion  of  tbe  entire  assets  of  the  Kansas  Fund-  I 
twe  Cwipany,  valued  at  about  $70,000,  and  \ 
conducted  and  carried  on  said  business  until  i 
the  lOtb  4«iy  of  April,  1888^  at  which  time  the 
(oUowlBg  contract  in  writing  was  entered  Into: 
"Xbto  agreement,  entered  into  between  tbe 
Citleen^'  Bank  of  Wichita.  Kansas,  Mrs.  S.  A. 
Martin,  Kansas  Furnitnre  Company,  and  the 
oredltors  of  tbe  said  Kansas  E^imltnre  Com- 
pany,  wltnessetb:  Tbat  wberean;  tbe  said,  ELan- 
sas  Fv^roiture  Company  liave  been,  and  now 
are,  indebted  to  divers  partlea  in  lacge  sums  oiC 
money,  which  they  have  been  unable  to  pay 
at  matyrity;  and  whereas,  tbe  said  Kanaas  ! 
Furaltmre  Company  axe  iodebted  to  tbe  Citi- 
zens' Bank  and  Mra.  A.  S.  Martin  in  lai^e  ; 
somff  of  money  wliicb  they  liave  heretofore  se-  ' 
oiireijb  br  chattel  mortgages,  said  mortgages  be- 
ing Dov  on  Stle  In  the  office  of  ttae  register  of  ^ 
deodfl  of  Sedgwick  county,  Kansas;  and  where- 
as, tbe  BRld  CiUzena'  Bank,  under  and  by  virtue  , 
of  said  mortgagee,  baa  taken  possession  of  the 
stock  of  raerctiandise  of  the  said  Kansas  Fur- 
niture Company  in  tbe  ci^  of  Wtcblta,  Kan-  ', 
mu$t  and  also  certain  other  property  of  tbe  said 
Kansas  Furniture  Company,  and  notes,  ac- 
counts, and  credits  belnnf^ng  to  tbi.-  S:ild  KaDsas 
Furniture  Company;  and  whereas,  all  of  said 
partiea  ace  desirous  that  tbe  said  property  shall 
ba  msBaged  m  bereinaCter  provided:    It  Is 


fiiesefore  agreed:  First  That  the  assets  ot 
tbe  said  Kaoaas  Funijlure  Company  now  eov- 
ei«d  by  the  said  mortgage  to  the  catlaens' 
Bank  shall  be  taken  into  poseession  by  B.  Mar 
tin  as  tniatee  for  the  said  mortgagees.  Second. 
That  said  trustee  shall  contlaue  tbe  business 
as  already  establlabed,  and  shall  s^  for  casb, 
or  on  credit  not  to  exceed  90  days,  on  good 
security,  and  credlte  of  00  days  shall  be  con- 
sidered as  pasfa:  provided,  however,  that  no 
sole  shall  be  made  at  any  time  to  exceed  $200.- 
00  except  for  actual  caab  in  band,  without  ttae 
consent  of  said  b(  nk  m  such  sale;  and  no  se- 
curity ahaU  be  Cakcj,  to  sscure  the  paymoit  of 
the  amount  due  tor  any  sale  made  without 
the  approval  of  aald  bank.  Tblvd.  At  tbe  end 
of  each  week  said  tnwtoe  shall  pay  out  of  the 
proceeds  of  said  sales:  <1)  Tbe  naoeavry  ex- 
peuBes  incident  to  the  management  of  said 
business,  which  sliali  not  exceed  15  per  cent, 
of  the  sales  actually  made.  (SQ  He  shall  tbes 
pay  to  the  said  Citizens'  Bank  and  t*  Mra.  A. 
8.  Martin  60  per  cenL  of  tbe  prooseds  of  aU 
sales  and  coUectkMw,  to  he  prorated  betwea 
them  according  to  die  amovmt  of  their  respec- 
tive claims,  until  tbe  amount  secured  by  said 
mortgages  to  the  Citiaena*  Bank  and  Mrs.  A, 
&  Martin  shaU  be  fully  pat4.  (3)  He  ebaU  uae 
tbe  Fcmaining  40  per  cent  to  teptenleb  the 
stock  af  mwcbandise  belonging  to  said  buai- 
oeae,  and  pay  off  local  Mils  unpaid  existing 
in  and  about  tbe  city  ai  WMUta.  not  to  ex- 
ceed taoo.oa  (4)  Tbe  said  mortgage*  to  satd 
Citiaena*  Bank  and  to  the  aald  Ura.  A.  S.  Mac- 
tin  lAiaU  mnaln  and  ooBStltiite  a  valid  li«i 
open  all  the  property  now  aeowed  by  tbe 
aame,  and  all  addltiona  to  the  atoc^  of  mer- 
chandise taereafter  nkned,  wtU  tbe  axnonntt 
secared  by  said  mortgacaa  abaU  be  fuUy  paid 
and  dlBcbarged;  and  tba  rights  and  clalma  at 
all  the  creditors  of  tbe  said  Sbinsas  Fumltwe 
Company  (exoevt  tbe  said  Oitlaens*  Bank  and 
the  said  Mrs.  A.  8.  Martin)  shall  be  twld  to  be 
Inferior  and  subject  to  the  said  claims  of  tbe 
Citizens'  Bank  and  said  Mrs.  A.  &  Martm. 
(5)  Aftier  tbe  Utdebtedaess  of  the  said  bank  and 
Mrs.  A.  S  Martin  shall  have  been  fully  paid, 
tbe  said  trustee  siiall  then  pay  60  per  cent,  of 
tbe  net  proceeds  to  all  the  credltora  of  tbe 
eompany  pro  rata,  and  40  per  cent,  of  the  net 
piwceedB  to  ]x  apiHied  to  the  pwcbase  of  gootte 
to  be  added  to  the  said  stock  of  meiehandise, 
as  herein  provided.  It  Is  acireed  and  aoder- 
Btood,  however,  that  all  of  the  obUgatlone  and 
eondltlons  of  tbe  said  mortgages  to  satd  Citi- 
zeos'  Bank  am*  Mm.  A  S.  Martin  shall  at  all 
times  hereafter  remain  of  binding  force  and  ef- 
fect and  the  said  Citlzeas'  Bank  hereby  re- 
serves tbe  rtght  at  any  time  wlien  It  may 
deem  Itself  InsEKiue  to  re-enter  into  possession 
of  all  tbe  goods,  wares,  mercfaaniiise.  notes, 
accoimts,  and  credits  now  covered  by  Its  said 
mort^mge,  and  to  dispose  of  tlie  same  as  stipu- 
lated in  said  mortgnj^e,  or  provided  by  law; 
and  whenever  said  Citizens'  Bank  or  Mrs.  A.  S. 
Martin  shnll  so  proceed  to  re-enter  into  pos- 
session or  dispose  of  stock  as  provided  by  Uw, 
then  all  tbe  other  patties  to  this  contract  shall 
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be  released  from  the  obllgatlou  thereof.  The 
said  Qtlzens*  Bank  and  Mrs.  A.  S.  Martin 
agree  tn  aign  the  above  and  foregoing  when- 
ever the  same  shall  be  signed  by  the  aald  Kan- 
Bas  Pumltnre  Company,  provided  the  same  shall 
be  done  within  20  days  from  the  date  hereof; 
and  whenever  a  majority  of  the  creditors  and 
tbe  said  Citizens'  Bank  and  Mrs.  A.  S.  Martin 
shall  sign  this  agreement  the  same  shall  go  In- 
to full  force  and  effect.  This  agreemeot  shall 
cease  and  detennlne,  and  all  parties  be  re- 
leased from  tbe  obligations  thereof,  on  the  9th 
day  of  August,  181)0.  Witness  our  hands  this 
2Ttb  dajp  FOi.,  ISSa  Forest  City  Fur.  Co., 
Lyon  P.  Robs,  Treas.  Bockford  Union  FnnU- 
ture  Covtvwav,  P.  A*  Peterson,  Secy.  Kansas 
FuroltuEe  Comiwny,  @.  W.  Pearce.  Pres.  AOn- 
Une  &  Uarttn.  The  Citizens'  Bank,  fay  Sluas 
&  Stanley,  Its  Attorneys."  From  said  10th  day 
of  April.  l>8ft,  nntll  tbe  9tb  day  of  August. 
1800,  the  bnslDes  of  the  Kansas  Pninlture 
Company  was  cariied  on  Robert '  Martin, 
the  trustee  named  bi  said  contra ct,  at  which 
time  the  stock  of  fumitora  was  tamed  back 
to  the  Kanaas  niniltnre  CompaBy,  and  It  con- 
tinued to  do  business  in  Its  own  name  and  on 
its  own  reqKSMdbillty  nntll  the  SOtb  day  of  Oc- 
tober, 1890,  at  which  time  the  OttbHna'  Bank 
again  totA  poasesskn  of  tbe  goods  and  assets 
of  the  Kansas  Furniture  Company  nndsr  a 
cbattd  mortgage  executed  by  said  Kansas  Fuiv 
nltnre  Company  and  delivered  lo  said  bank  to 
secure  an  Indebtedness  of  99.443.  This  mort< 
gage  was  never  Bled  for  racond.  Under  tUs 
mortgage  tbe  baslnees  was  ooodncted  by  the 
bank  until  tbe  2Kb  day  of  November,  188a  at 
whldh  time  tbe  goods  and  chattds  corned  by 
said  mortgage  were  sold  at  chattel  m«teage 
sale  for  the  sum  of  97,000,  and  weca  pmv 
chased  hy  said  CltlsMis'  Bank,  which  dahiis 
to  be  tbe  omm*  of  tbe  said  stock  of  goods  ua- 
der  said  parebaaa  Tbe  Mllwaukes  Furnltnie 
Company  secured  an  older  of  atta<dun«t  to 
be  Issned  ont  <rf  tbe  distrlot  court  ot  Bsdg- 
wicfc  county.  Kan.,  in  an  aoUon  whetoln  It 
was  plabitifr  and  the  Kanrnw  Pumltare  Com- 
pany was  defendant;  and  this  plalntiCF  in  er- 
ror, as  sheriff  at  SedgwlA  connty,  Kan.,  lev- 
ied upon  a  portion  of  said  furniture  as  the 
property  of  the  Kansas  Famitura  Company. 
Otto  Steehhan  A  Co.  aeewed  an  order  of  at- 
tachment to  be  issued  out  of  tbe  district  court 
of  Sedgwick  county,  Kan.,  hi  an  action  where- 
in be  was  plaintiff  and  8.  W.  Pearce  and  tbe 
Cltliens'  Bank  were  defmdants;  and  this 
plaintiff  In  error,  as  sheriff  of  Sedgwhdc  oounty, 
Kan.,  lerled  upon  a  portion  of  said  fnmltiue 
as  the  proi)erty  of  said  B.  W.  Pearce.  D.  T, 
MitcheD  secured  an  order  of  attachment  to  be 
bsned  ont  of  the  district  court  of  Sedgwldt 
county,  Kan.,  In  an  action  wberehi  be  was 
plnlntlff  and  the  Kansaa  Furniture  Company 
was  defendant;  and  this  plaintiff  In  error,  as 
sheriff  ot  Sedgwick  oounty,  Kan.,  levied  upon 
K  portion  of  said  fu  nlture  as  the  property  of 
the  Kansas  Furniture  Company.  On  tbe  9th 
day  of  January,  1801,  tbe  Citizens'  Bank,  de- 
fendant Id  erroi',  .oiimienced  this  action  In  the 


court  of  common  pleas  of  Sedgwick  county, 
Kan.,  cla lining  of  said  Rufua  Cone,  this  plain- 
tiff In  error,  the  sum  of  $1,484.IS^  as  damagea 
for  tbe  alleged  talcing  and  conversion  of  tbe 
said  persooal  property.  Tbe  plaintiff  In  error 
cootends  that  the  mortgages  of  the  Citizens' 
Bank  and  A.  B.  Martin  were  fully  paid  out 
of  the  proceeds  of  the  aaiea  made  by  Uobert 
Martin  as  trustee,  according  to  tbe  terms  of 
the  above  contract,  ai'd  relies  upon  the  special 
flndlnsa  of  the  Jury  that  said  Robert  Martin, 
trustee,  had  sold  nearly  $70,000  worth  of  goods 
and  had  received  about  150,000  In  money  be- 
sides the  amount  received  by  the  said  Citizens' 
Bank  while  It  bad  possession  of  the  goods 
from  January  10,  18SS,  to  August  9,  1800,  and 
from  the  20tb  day  of  October,  lS9a  to  the  24tb 
day  of  November,  ISttO.  Tbe  plaintiff  In  er- 
ror atao  contends  that  the  goods  levied  upon 
under  tbe  attachment  Issued  la  the  eaae  (tf 
Otto  Steehhan  &  Co.  v.  8.  W.  Pearce,,  who  waa 
president  of  the  Kansas  Farottnze  Gontpaiv. 
were  goods  sold  directly  to  8.  W.  Fearca,  and 
were  not  Included  Ip  tha  mortgaee  given  Ijf 
tbe  Kansas  Fomitnrs  Conqiapy  U>  said  Cltf- 
eans'  Bank.  This  caw  wsa  flxst  tried  to  a 
jury  on  March  27,  Ifiai,  and  a  vevdlct  return- 
ed for  tbe  d^endaat  Af ^rwaids,  «p  the  BUt 
day  of  March,  1891,  on  motion  of  the  plaintiff 
tbe  oaurt  granted  a,  new  trial,  and  tbe  case 
waa  again  tried  to  a  fury  en  tbe  ISOi  d^  of 
May.  1:91,  when  the  foDowing  verdict  wa>  re- 
tuned:  "We,  the  Jury  impaneled  In  tbe  above- 
TOtltled  cause,  do,  upon  our  oaths,  find  for  tbe 
plabitlff,  and  that  the  [dalntlff  was,  at  tbe 
aounneneanent  of  ttds  acUon,  the  owner  and 
entitled  to  tbe  Imtnedlate  posseaalw  of  tbe 
peiBonal  property  described  In  plaintiff's  peti- 
tion, and  we  jQod  the  value  of  idalntlff'a  poa> 
aesslw  at  fifteen  hundred  dollais."  Tbe  Jury 
also  returned  answers  to  04  special  questions 
pubmltted  to  them  by  the  court.  Defendant 
betow  filed  a  motion  for  a  new  trial,  whlcb  was- 
ovwnded  by  the  court,  and  upon  the  overrul- 
ing of  said  motion  the  case  comes  to  tbla  court 
for  review. 

Adams  &  Adams,  J.  D.  Honstcm,  and  J.  F. 
Craig,  for  plaintiff  in  error.  Stanley  &  Ver- 
milion, for  defendant  In  error. 

DBNNISON.  J.  (After  stating  tba  fiacts). 
During  the  last  trial  of  this  case  In  the  court 
of  common  pleas  of  Sedgwick  county,  Kan., 
the  defendant  below  submitted  to  the  court  04 
special  questions,  requesting  that  they  be  sub- 
mitted to  the  Jury  for  answers.  The  court 
sulimitted  them  to  tlis  Jury,  and  la  presenting 
them  be  made  use  of  the  fbllowlog  lapguage: 
"1  waht  the  Jury  to  understand  that  the»>e  ques- 
tions are  got  up  to  befuddle  and  mislead  tbe 
Jury,  so  that  there  will  be  error  In  the  trial 
of  this  case,  so  that  tbe  verdict  may  be  set 
aside."  Anioag  the  grounds  upon  whtoh  a  new 
trial  was  asked  are  the  following:  "First,  Ir^ 
regubrttles  In  the  proceedings  of  the  court; 
second,  tiie  abuse  ot  discretion  by  the  court, 
fay  which  this  defendppt  was  prevented  from 
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baring  a  fair  IrlaL"  Paragraph  4401  of  the 
General  Statutes  of  1889  provides  that  a  new 
trial  may  be  had  upon  then  grounds.  Upon 
an  namlnatioD  of  the  record  we  are  unable 
to  say  that  the  defendant  below  was  not  preju- 
diced by  the  remarks  of  the  court.  By  this 
statement  the  judge  assumes  tba^  the  Terdlct 
will  be  for  the  plaintiff  below,  and  tbat  the 
defendant  below  wants  error  committed  In  the 
trial,  so  that  the  verdict  may  be  set  aside,  and 
that  the  questions  were  submitted  to  the  Jury 
to  accomplish  that  result.  It  1b  well  recognized 
tbat  juries  have  a  great  respect  for  the  opin- 
ion of  the  trial  court,  and  are  always  on  the 
alert  for  some  Intimation  as  to  what  tbe  trial 
court  thinks  of  the  case.  From  the  remark 
of  the  trial  court  the  jury  must  have  concluded 
that  the  court  supposed,  of  course,  that  tbe 
Judgment  ought  to  be  rendered  for  the  plaintiff 
below;  and  this  and  several  other  remarks 
of  the  court,  which  were  complained  of,  indi- 
cated very  strongly  to  the  jury  that  the  trial 
court  thought  the  Judgment  ought  to  be  for 
the  plaintiff  below,  and  we  are  unable  to  say 
that  their  action  was  not  Influenced  by  the  re- 
maikfl  of  the  conrt.  "Aaj  Improper  reruark 
of  tbe  court  In  the  presence  and  hearing  of  tbe 
Jury,  liable  to  Influence  their  action,  Is  mls: 
conduct."  16  Am.  St  Eng.  Enc.  Law,  524. 
"Judges  most  take  great  care  to  say  nothing 
in  the  hearing  of  the  jurors,  while  the  case  Is 
progressing,  which  can  possibly  be  construed 
to  the  prejudice  of  either  party."  Cronkhite  v. 
Dlckeraon,  51  Mich.  177,  16  N.  W.  371.  "Eiv 
ror  will  lie  on  the  demeanor  of  tbe  trial  Judge 
if  It  be  sucb  aa  to  prevent  a  fair  trial,  or 
prejudice  tbe  case  upon  tbe  facts  Iiefore  the 
Jury."  Wheeler  v.  Wallace,  53  Mich.  355,  19 
N.  W.  33,  37.  These  cases  are  dted  approv- 
ingly in  Walker  v.  Coleman,  55  Kan.  381,  40 
Pac.  640,  which  case  was  reversed,  and  a  new 
trial  granted,  because  of  Improper  remarks 
made  by  tbe  same  Judge  who  tried  this  case. 

We  think  no  good  purpose  can  be  served  by 
an  examination  of  the  other  errors  complained 
of  In  this  case.  They  are  largely  predicated 
upon  the  special  findings  of  the  jury,  and  upon 
another  trial  of  this  case  tbe  answers  to  tbe 
qaestlona  may  not  be  the  same.  The  Judg- 
ment of  the  court  of  common  pleas  of  Sedg- 
wick county,  Kan.,  le  reversed,  and  the  case 
remanded  to  the  district  court  of  Sedgwick 
county,  Kan„  for  a  new  trial.  All  tbe  Judges 
concatrine. 


STTTNKLB  T.  HOLLAND. 

(Court  at  Appeals  of  Kansas,  Southern  Depart- 
ment, C.  D.    Oct.  7,  189a) 

Bbrvicb  of  PRocsfl9  —  Peesumption-s  fkom  Rbc- 

OBD — EVIDBNOI!  I>J  KeBUTTAL — SUPPICIBSCT, 

1.  When  the  origioal  procesB  In  an  action  In 
the  district  court  is  lost,  and  csnnot  be  fonnd, 
and  the  appearance  docket  recites  that  a  sum- 
mons WBS  issued  and  returned  "Served,"  the 
presumption  is  thot  such  return  was  regular, 
and  the  service  valid. 

2l  To  overthrow  the  pnsumptlon  of  the  valid- 


ity of  the  service  of  original  process  and  the 
return  thereof  where  the  original  papers  are  lost, 
and  cauDot  be  found,  positive  testimony  must  be 
introduced,  sufficient  to  show  that  the  summouB 
was  not  hi  fact  legally  Berved.  or  that  the  return 
thereof  was  irregular.  Evidence  which  merely 
caste  doubt  npon  such  service  or  return  is  not 
sufficient 

3.  To  overthrow  the  presumption  of  the  Jnris- 
dictioD  of  the  court  to  render  any  Jndnn«it 

which  it  did  in  tact  render,  positive  testimony 
must  be  introduced,  sufficient  to  establish  the 
lack  of  such  Jurisdiction.  Evidence  which 
merely  casts  a  doubt  upon  such  jurisdiction  is 
not  BufficienL 
(Syllabus  by  the  Court) 

Error  from  ■district  coarl^  Somner  oonnty; 
James  A.  Ray,  Judge. 

Ejectment  by  James  H.  Holland  against 
Henry  Stunkle.  From  a  Jndgment  tvt  plain- 
tiff, defendant  brings  error.  Reversed. 

This  Is  an  action  in  ejectment,  brought  in 
the  district  court  of  Stunner  county.  Kan.,  by 
James  H.  Holland,  as  plalnticr,  ajpainst  Henry 
Stunkle,  as  def^idant,  to  recover  the  posses- 
sion of  the  S.  W.  %  of  section  11,  township 
SO,  range  1  W.  of  tbe  sixth  P.  M.,  in  Sumner 
county,  Kan.  The  case  was  tried  by  the  court 
without  a  jury,  and  be  made  the  following 
flndhigs  of  fact:  "First  That  the  tiUe  to  the 
land  mentioued  In  the  petition,  to  wit,  the 
southwest  quarter  of  section  11,  township  30, 
range  1  west  ot  the  sixth  P.  M.,  in  Sumner 
county,  ^^ff""^",  passed  from  the  government 
of  the  United  States  to  tbe  said  plaintiff  on 
the  15th  day  of  May,  1874.  Second.  That  on 
May  15, 1874,  the  plaintiff  herein  executed  and 
delivered  to  the  said  defendant  herein  hia  cer^ 
tain  promissory  note  for  tbe  sum  of  $390,  with 
12  per  cent.  Interest  from  date,  and  secured 
the  payment  of  said  note  by  executing  and 
delivering  to  the  defendant  on  the  same  day 
a  mortgage  on  tbe  last  above  described  land, 
and  tbe  land  described  in  the  petition  of  the 
plaintiff;  and  that  said  mortgage  was  duly  ac- 
knowledged, and  filed  for  record  in  the  office 
of  the  register  of  deeds  of  Sumner  county, 
Kansas,  on  June  6,  1874.  Third.  That  after- 
wards, on  January  1,  1876,  tbe  said  plaintiff, 
James  H.  Hollai^d,  together  with  his  wife, 
executed  and  delivered  a  warranty  deed  for 
the  property  described  in  tbe  petition  to  one 
John  T.  Holland,  and  that  said  deed  was  filed 
for  record  In  the  office  of  the  register  of  deeds 
of  Sumner  county,  Kansas,  on  January  IT, 
1876.  FtHulh.  That  on  January  1,  1876,  the 
said  John  T.  Holland,  together  with  bis  wife, 
executed  and  delivered  to  F.  £.  Bates  &  Co. 
a  mortgage  to  secure  tbe  sum  of  $1,050  on  tbe 
land  described  in  the  petition  of  the  plaintiff, 
and  that  said  mortgage  was  duly  filed  for  rec- 
ord in  the  office  of  the  register  of  deed  of 
Sumner  county,  Kansas,  on  January  17,  1876, 
after  the  same  had  been  duly  acknowledged. 
Fifth.  That  afterwards,  said  mortgage  so  ex- 
ecuted by  the  said  John  T.  Holland  to  the 
said  P.  E.  Bates  &  Co.  being  in  default,  tbe 
said  F.  E.  Bates  &  Co.  commenced  an  action 
In  the  district  court  of  Sunmer  county,  Kansas, 
against  John  T.  Holland,  his  wife,  and  the 
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defendant  herdn,  Henry  StunUe,  the  object 
of  which  was  to  foreclose  said  mortgage  as 
Aforesaid  given  by  the  said  John  T.  Holland 
to  the  said  F.  E.  Bates  &  Co.,  and  In  said 
action  the  said  Henry  Stunkle  flled  hla  an- 
swer and  cross  petition  setting  up  the  said 
mortgage  executed  by  the  said  John  T.  Hol- 
land, as  aforesaid.  Sixth.  Xliat  the  respective 
debts  secured  by  the  respective  mortgages 
given  by  the  said  James  H.  Holland  to  Heiii7 
Stuoklc,  and  by  the  said  John  T.  Holland  to 
the  said  F.  E.  Bates  &  Ca,  bore  12  per  cent. 
Intei-est  from  the  dates  in  said  mortgages,  and 
that  no  part  of  said  debts  were  ever  paid  by 
the  said  James  H.  Holland  or  the  said  John 
T.  Holland,  except  by  the  sale  of  the  land 
hereinafter  described.  Seventh.  That  the  orig- 
inal papers  In  the  said  action  of  F.  E.  Bates 
&  Go.  against  John  T.  Holland,  Emma  L.  Hol- 
land, and  Henry  Stunkle  are  lost,  and  cannot 
be  found,  and  that  the  appearance  docket  of 
Somner  county,  Kansas,  district  court  shows 
that  In  said  action  of  F.  E.  Bates  &  Co. 
against  John  T.  Holland  and  others  the  sum- 
moos  issued  out  of  said  court  In  said  action 
was  returned  'Served,'  and  said  notation  of 
the  fact  of  said  service  of  said  summons  ap- 
pears on  said  appearance  docket  Eighth. 
That  said  action,  as  aforesaid,  was  conmienced 
in  the  month  of  September,  1878,  and  for  some 
tlnae  prior  thereto  the  said  John  T.  Holland 
and  wife  were  living  on  the  land  described  In 
the  petition  of  the  plaintiff,  bnt  some  two  or 
three  weeks  prior  to  the  commencement  of 
said  action,  as  aforesaid,  of  F.  E.  Bates  & 
Co.  against  John  T.  Holland,  Emma  L.  Hol- 
land, and  Henry  Stnnkle,  the  said  John  T. 
Holland  and  wife  removed  from  the  land  de- 
scribed in  the  Etetltlon  of  plaintiff  to  other 
land  In  the  vicinity  thereof.  Ninth.  That  two 
or  three  weeks  prloi  to  the  commencement  of 
said  action  the  said  John  T.  Holland  went 
from  Sumner  county,  Kansas,  Into  Sedgwick 
comity,  Kansas,  and  after  the  commencement 
of  said  action  was  seen  in  Sedgwick  county, 
Kansas.  Tenth.  That  the  deputy  sheriff  of 
Sumner  county,  Kansas,  testified  that  he  left 
In  the  possession  of  cerUdn  persons,  unknown 
to  him,  who  were  then  residing  on  the  prem- 
ises described  In  the  petition  of  plaintiff  two 
copies  of  the  summons  Issued  In  said  action 
of  F.  E.  Bates  &  Oo.  against  John  T.  Holland, 
Emma  L.  Holland,  and  Henry  Stunkle,  and 
that  he  reported  the  said  fact  of  service  in 
such  manner  to  the  person  who  was  sheriff 
of  Sumner  county,  Blansaa,  In  1878.  Eleventh. 
That  there  was  no  evidence  on  the  trial  that 
the  sommons  Issuing  out  of  the  district  court 
of  Sumner  county,  Kansas,  was  not  served 
upon  the  said  John  T.  Holland  in  any  other 
nunner,  and  there  was  no  testimony  on  the 
trial  that  said  John  T.  Holland  was  not  served 
at  any  time  after  the  conunencement  of  the 
actlim,  and  before  tbt  rendition  of  the  Judg- 
ment in  the  case  ot  F.  B.  Bates  &  Co.  against 
John  T.  Holland.  Emma  L.  Holland,  and 
iSeiay  Stunkle,  otherwise  u  stated  In  finding 
No.  lOt  and  that  the  recoid  in  said  case  does 
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show  that  the  said  defendants  John  T.  Hoi- 
laud  and  Emma  L.  Holland  were  not  brougiit 
into  court  by  service  by  publication.  Twelfth. 
That  in  said  action,  as  aforesaid,  by  1<\  B. 
Bates  &  Co.  -against  John  T.  Holland,  Emma 
L.  Holland,  and  Henry  Stunkle  Judgment  was 
rendered  on  the  27 tn  day  of  November,  1878, 
in  the  district  court  of  Sumner  county,  Kansas, 
in  favor  of  F,  E.  Bates  &  Co.  against  John  T. 
HoUaud  and  Emma  L.  Holland  lu  the  sum  of 
$1,6D0  debt,  with  mterest  at  the  rate  of  13 
per  cent  per  annum  from  date  of  said  Judg- 
ment und  the  sum  of  $14.50  coats,  and  In  the 
same  action  the  defendant  Henry  Stunkle  re- 
covered a  Judgment  against  the  defendant 
John  T.  HoUand  in  the  sum  of  f  14205,  with  In- 
terest from  the  date  thereof  at  the  rate  of 
12  per  cent  per  annum;  and  in  said  Judgment 
it  was  further  directed,  ordered,  and  adjudged 
that  if  said  Judgments  were  not  paid  within 
six  months  from  the  27tb  of  November,  1878, 
tliat  the  southwest  quarter  of  section  11  and 
the  southwest  quarter  of  section  10,  all  In 
township  30  south,  range  1  west  in  Sumner 
county,  Kansas,  should  be  sold  according  to 
law,  as  upon  execution,  and  without  appraise- 
ment Thirteenth.  That,  said  Judgments  not 
being  paid,  on  February  17, 18S0,  an  order  of 
sale  was  issued  out  of  the  clerk's  office  of  said 
district  court  as  aforesaid,  directed  to  the 
sheriff  of  Sumner  county,  Kansas,  and  said 
order  of  sale  was  In  due  form  and  according 
to  law,  and  commanded  the  said  sheriff  ot 
Sumner  county,  Kansas,  to  sell  the  above- 
described  land  pursuant  to  said  Judgment; 
and  that  the  sheriff  of  Sumner  county,  Kansas, 
having  received  said  writ  did  execute  the 
same  according  to  law,  and  on  March  20,  ISSO, 
he  sold  the  southwest  quarter  of  section  11, 
township  30  south,  range  1  west,  to  the  de- 
fendant Henry  Stnnlile  for  the  sum  of  $500, 
and  sold  the  southwest  quarter  of  section  10, 
township  30  south,  range  lowest,  io  Sumner 
county,  Kansas,  to  said  F.  E.  Bates  &  Co.,  and 
that  afterwards,  on  April  24,  1880,  the  said 
sheriff  of  Sumner  county,  Kansas,  having 
made  his  return  of  said  sales  In  due  fcHim, 
the  court  having  carefully  examined  the  pro- 
ceedings of  said  sheriff  in  making  said  sales, 
confirmed  said  sales,  and  thereupon  an  entry 
was  placed  upon  the  Journal  in  the  district 
court  of  Sumner  county,  Kansas,  that  the 
court  was  satlsfl^  of  the  legality  of  such  sales, 
and  an  order  was  made  by  the  court  direct- 
ing the  said  sheriff  to  execute  to  said  defeodiuit 
Henry  Stunkle,  and  to  said  F.  E.  Bates  &  Co., 
the  purchasers  at  said  sales,  good  and  sufficient 
deeds  for  said  lands  and  tenements,  and  that 
a  short  time  thereafter  the  said  sheriff  of 
Sumnw  coun^,  Kansas,  did  execute  and  de- 
liver to  said  Henry  Stunkle  a  good  and  suffi- 
cient deed  .according  to  law  for  the  land  de- 
scribed In  the  petition  herein,  to  wit,  the  south- 
west quarter  ot  section  11  In  township  30 
south,  range  1  west,  In  Sumner  county,  Kansas, 
and  did  execute  and  deliver  to  the  said  F.  E. 
Bates  &  Co.  a  good  and  sufflcient  deed,  ac- 
cording to  law,  for  the  southwest  quarter  of 
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secUos  10,  townRhIp  90  sooth,  rang^  l  west.  ] 
and  that  the  said  respectlTe  ptecea  of  hind 
last  described  have  been  at  all  times  of  the 
same  value.  Fourteenth.  That  afterwards,  on 
Febraai7  11.  1882,  the  said  plaintllT  herein, 
together  with  bis  wife,  executed  and  deliv- 
ered to  the  defendant  He-iry  Stunkle  a  deed, 
which  was  duly  acknowledged  In  due  form 
of  law,  for  forty  (40)  acres  oS-  of  the  north 
Bide  of  the  southwest  quarter  of  section  11  In 
township  30  south,  of  range  1  west,  In  Sumner 
count;,  Kansas,  and  that  the  same  was  filed 
for  record  In  the  office  of  the  register  of  deeds 
of  Sumner  county,  Kansas,  on  February  13, 
1882.  Fifteenth.  That  on  August-  29,  18T9, 
John  T.  Holland,  toeether  with  his  wife, 
Emma  h.  Holland,  executed  and  delivered  to 
aeld  plaintlflT  herein  a  quitclaim  deed  for  the 
southwest  quarter  of  section  11,  township  30 
south,  range  1  west,  In  Sumner  county,  Kan- 
sas, and  that  the  said  James  H.  Holland  has 
bad  said  deed  in  his  possession  at  all  times 
since,  and  did  not  file  the  same  for  record 
until  October  4.  18S4,  when  the  same  ma 
filed  In  the  office  of  the  register  of  deeds  of 
Sumner  county,  Kansas,  ft>r  record,  toy  said 
James  H.  Holland.  Sixteenth,  That  the  said 
James  H.  Holland,  together  with  his  wife, 
have  lived  In  the  vicinity  of  the  land  described 
In  the  petition  of  plalntlCT  ever  since  1873,  and 
has  passed  and  has  seen  the  land  descrilwd 
tai  the  petition  herein  almpst  every  day  con- 
tinuously and  consecutively  since  said  time. 
Seventeenth.  That  the  said  Jamev  H.  Hol- 
land was  in  the  possesalMi  of  tbe  land  de- 
scribed in  the  petition  from  the  time  he  ob- 
tained title- thereto  from  the  government  un- 
til some  time  in  the  year  1882,  when  the  said 
defendant  herein.  Hairy  Stunkle,  demanded 
Uie  possession  thereof  from  the  said  James  H. 
Holland  by  virtue  of  said  sherUTa  sale,  as 
aforesaid,  and  mortgage  so  given  defendant 
1v  idaintlff.  and 'thereupon  on  such  denuud 
ttie  said  James  H.  Holtend  yielded  possession 
fhereof  to  tbe  defendant  Henry  Stuhkle,  and 
ilirrendered  said  possession  In  pursuance  to 
■Bid  demand  under  said  claim  of  title  by  the 
defendant  Henry  Stunkle;  and  that  tba  de- 
fimdant  Henry  Stunkle  baa  been  in  the  pos- 
session of  the  land  described  in  the  petition 
of  plaintiff  ever  since,  and  Is  now  In  posses- 
sion thereof.  Elgbteeutb.  That  in  the  year 
1883  the  satd  defendant  Henry  Stunkle  be- 
gan the  erection  of  a  large  and  valuable  flour^ 
lug  mill  on  the  sontb  120  acres  of  tlie  land 
described  In  the  petition  herein,  and  did  com- 
plete the  same  some  time  In  the  year  1883; 
that  said  Improvements  consisting  of  the  flour^ 
Ing  mill,  waterway,  raceway,  and  water 
wheel  are  now  of  the  reasonable  market  value 
of  f2,430;  that,  In  addition  thereto,  the  said' 
defendant  Henry  Stunkle  has  placed  other 
Improvements  on  said  north  120  acres  afore- 
said, consisting  of  a  couple  of  small  houses 
and  of  a  f^ce,  which  are  of  the  value  at  this 
time  of  9206;  that,  In  addition  thereto,  the  said 
Henry  Stunkle  ca  ised  thlrty-flve  (SS)  acres  of 
the  said  lao  acres  of  land  to  be  broken  ont, 


1  and  which  at  the  time  It  was  so  done  cofit  tbe 
I  said  Henry  Stunkle,  and  which  was  Its  value, 
the  sum  of  $70;  ttiat  tbe  said*  Jam^  H.  Hcd- 
land  saw  the  Improvements  being  made  by  tbe 
said  Henry  Stunkle,  and  made  no  objection 
thereto;  that  said  120  acres,  without  said  Im- 
provements as  aforesaid,  is  now  of  the  market 
value  of  $1,200:  Nineteenth.  That  the  rents 
and  profits  of  the  said  laud  received  by  the 
said  Henry  Stunkle  since  he  obtained  posses- 
sion of  said'  land  are  of  the  value  of  $500. 
Twentieth.  Thai  tbe  said  Henry  Stunkle  has 
paid  tbe  taxes  upon  said  laud  at  all  times 
since  the  sale  so  made  to  him  by  the  sheriff 
of  Sumner  county;  Kansas;  that  on  May  4, 
1881,  the  said  Bemy  Stunkle  redeemed  froua' 
B>  tax  sale  for  the  taxes  upon  the  south  120 
acres  of  the'  land  described  In  the  petition 
herein  on  tbe  sale  made  for  the  taxes  of  the 
year  1877  and  the  taxes  of  the  years  18T8  and 
1879,  paid  by  the  purchasers  thereunder,  and 
Indorsed  In  said  certificates,  tbe  sum  of  $lia- 
94.  being  flie  cost  of  the  redemption  of  tbe 
said  land  at  said  thiie;  that  on  May  4.  1881, 
the  said  Henry  BtUnkle  paid  upon  the  sonth 
120  acres  as  aforesaid,  as  taxes,  the  stmi  of 
$17.71;  that  on  December  19,  18S2,  the  said 
Henry  Stunkle  paid  as  taxes  iqnn  tbe  land 
last  described  tbe  sum  of  $7.51;  that  on  June 
20,  1883,  the  said  Henry  Stunkle  paid  as  taxes 
upon  the  land  last  described  the  sum  of  $7^1; 
that  on  May  23,  1881,  tbe  said  Heniy  Stunkle 
paid  as  taxes  upon  the  land  last  described  th« 
sum  of  $10.51;  that  on  December  20, 1883,  the 
said  Henry  Stunkle  paid  as  taxes  iQion  tbe 
land  last  described  tbe  sum  of  $7.08;  that  on 
Decembers.  1884,  the  said  Heniy  Stunkle  paid 
as  taxes  on  the  land  last  above  described  tbe 
sum  of  $22.92.  and  tbat  this  was  tbe  first  year 
In  which  texes  were  assessed  upon  the  said 
flouring  mill;  tiiat  on  Jane  2,  1885,  the  said 
Henry  Stunkle  piUd  as  taxes  npon  tbe  land  last 
described  the  sum  of  $22.92;  that  on  Decemba 
24,  1885,  tbe  said  defendant  Hemy  Stnnkle 
paid  as  taxes  upon  the  land  last  described 
tbe  sum  of  $18;  thai  on  June  23,  1880,  the 
satd  Henry  Stnnkle  paid  as  taxes  upon  the 
tsnd  lost  described  the  sum  of  $18;  that  on 
December  15,  1880,  the  said  Heniy  Stnn- 
kle paid  as  taxes  upon  the  land  last  de- 
serfbed  tbe  mm  of  $27.50;  diat  on  December 
IB,  1887,  tbe  said  Henry  Stunkle  paid  as  taxes 
on  the  tend  last  described  tbe  sum  of  $28.05; 
that  on  June  8,  1889.  tbe  said  Henry  Stunkle 
paid  as  taxes  on  the  land  Ust  described  the 
sum  of  939.00;  tbat  on  Novei^ber  19, 1888,  the 
sold  Henry  Stunkle  paid  as  taxes  on  the  land 
last  above  described  the  sum  of  $39.00;  that 
on  December  1,  1880.  the  raid  Henry  Stunkle 
paid  as  taxes  on  tbe  land'  last  described  the 
sum  of  $30.60;  that  on  June  26, 1800,  the  said 
Henry  Stunkle  paid  as  taxes  on  the  land 
last  described  the  sum  of  $42.03;  that  on  De- 
cember 27,  1890,  the  mid  Henry  Stupkle  paid 
as  taxes  on  the  land  last  described  the  sum  of 
$mi»:  that  on  June  24,  1801,  the  said  Henry- 
Stunkle  paid  as  taxes  on  the  land  last  de- 
acrlbed  the  sum  of  $40.91;  tbat  on  Decembei 
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18, 1891.  tbe  Htid  Henty  Stunkte  pidd  am  taxca 
on  the  land  last  deseribtd  tbe  sum  of  $SHA)6; 
that  tbe  arerage  anntial  taxatku  of  aid  land 
for  tbe  five  yearb  prior  to  the  erection  of  tbe 
tmprovempnu  ma  $10.03.  and  tbat  tbe  total  of 
taxes  on  tbe  land,  exctuslTO  of  ImproTements 
by  defendant,  wa^  *1S0.54.  Twenty-First 
Tbat  tbe  plaintiff,  James  H.  Holland,  baa  elect- 
ed and  does  elect  to  accept  and.t«celTe  tbe 
value  of  said  land  describ^  to  wft,  tbe  south 
120  acres  of  tbe  aouthwebt  qnarter  of  section 
11,  in  township  30  south,  of  range  1  west  at 
tbe  alzth  P.  M.,  in  Stunner  county,  Kansas, 
and  to  allow  tbe  defendant  Henry  Stnnkle  to 
retain  possession  of  said  land  and  of  all  his 
tmprovementB  thereon,  and  elects  to  take  and 
receive  from  tbe  said  Henry  Stuokle  the  tbIus 
of  said  land,  as  found  by  tbe  court,  and  tbe 
amount  of  rents  and  profits  recelTod  therefrom 
by  the  defendant  Henry  Stunlcle,  as  found  by 
the  court,  less  the  amount  of  taxes  paid  by  tbe 
said  Henry  Stunkle,  as  fonnd  by  tbe  court, 
and  the  amount  of  the  porchaae  price  ot  said 
land,  paid  by  tbe  defendant  Henry  Stunkle, 
with  Intweat  tbereoo  as  found  by  the  court" 
From  said  flndine^  of  fact  the  court  states  the 
foUowlng  as  its  conclusions  of  law:  "First 
That  tbe  district  court  of  Sumner  county, 
KansBS,  did  not  acquire  any  Jurisdfctlon  of  tbe 
person  of  John  T.  Holland  by  teason  of  the 
commencement  of  said  suit  and  serrlce  of 
Bununons  aa  hereinbefore  found,  and  tbat  said 
proceedings  and  said  sberlff's  sale  as  made  in 
tbe  case  of  F.  E.  Batee  &  Oo.  against  Jobn  T. 
Holland,  Emma  L.  Holland,  and  Henry  Stun* 
Ue  are  Irregular,  and  that  tbe  aberilTs  deed 
did  not  pass  an  abaolote  title  to  tbe  land  de- 
scribed in  tbe  petition  of  the  plaintiff  to  tbe 
said  Heaity  sttmkle.  Second.  That  said  plain* 
tiff  hmin.  James  H.  Holland,  has  tbe  legal 
title  to'  the  Boutb  120  acres  of  the  southwest 
Quarter  of  section  11,  in  township  30  south, 
of  ramie  1  west.  In  iSumner  county.  Kaunas. 
Third.  Tbat  tbe  said  James  H.  Holland  Is  not 
entitled  to  tbe  possession  of  said  laud  unless 
he  rei«rs  and  refunds  to  the  said  Henry 
Stunkle  the  value  of  said  tmprorements  and 
the  purchase  money  ot  $500  at  the  aale  of  said 
land,  with  Interest  at  tbe  rate  of  7  per  cent 
per  annum  from  tbe  20tb  day  of  March,  1880, 
and  tbe  taxes  paid  on  said  land  by  the  said 
Henry  Stui^le,  amounting  to  $180.54,  less  tbe 
value  of  tbe  rents  and  profits  of  said  land  re- 
ceived by  tbe  said  Henry  Stunkle,  to  wit,  tbe 
sum  of  $jOO;  and  that  the  total  amount  and 
value  of  tbe  improvements  made  by  said  de- 
fendant on  said  land  at  this  time  is  (2,796, 
and  tbe  total  amount  of  taxes  which  the  said 
Henry  Stunkle  la  entitled  to  have  refunded  to 
him  Is  f  1S0.&4,  and  the  total  amount  of  said 
pnrchase  price  of  said  land,  with  interest  to 
this  date,  is  $000;  and  tbe  total  amount  now 
due  to  tbe  said  Henry  Stunkle,  after  deducting 
tbe  amount  of  the  rents  and  profits  received 
by  hhn  from  said  land  from  the  said  James 
H.  Holland  before  he  will  be  entitled  to  pos- 
sesMion  of  said  hind  is  $^t,3So.54i  and  that  the 


•aid  plaintiff,  James  H.  Holland,  Is  not  cntMled 
to  have  possession  ot  said  land  tmtU  be  pay* 
to  tbe  defendant  Heiuy  Stnnkle  said  sum  oC 
$3,385.54.  Fourth.  And  that,  the  said  Jamet 
H.  Holland  having  elected  to  take  tbe  valm 
of  tbe  land  st  this  time  instead  of  paying  the 
defendant  tbe  sum  fonnd  to  be  due  him  for 
Improvements,  purchase  money,  and  taxes,  tbe 
court  finds  as  a  further  conclusion  of  law  that 
the  said  James  H.  Holland  Is  entitled  to  claim 
and  receive  frtHn  tbe  defendant  Henry  Stunkle 
tbe  value  of  said  land,  to  wit  the  sum  of  $1,- 
200,  and  the  value  ot  the  rents  and  profits 
therefrom  received  by  tbe  defendant,  to  wit, 
%500,  toss  the  purchase  price  of  said  land  paid 
by  tbe  defendant,  with  interest,  to  wit,  tbe 
sum  of  $000,  and  tbe  taxes  paid  by  tbe  de* 
fendant,  to  wit  the  sum  of  $180.54,  and  Is  en- 
titled to  receive  from  the  defendant,  and  Ifl 
hereby  awarded,  the  amount  of  tbe  value  ot 
said  land  and  said  rents  snd  profits,  less  tbe 
amount  of  aald  purchase  price,  with  interest, 
and  said  taxes,  to  wit,  the  sum  of  $610.40,  and 
that  tbe  plaintiff  Is  entitled  to  recover  all  tbe 
costs  of  this  action.  That  a  decree  be  entered 
In  this  case  in  conformity  with  the  conclnslom 
of  fact  and  conclusions  of  law  as  herein  stat- 
ed. To  each  and  every  one  of  the  conclusions 
of  fact  and  conclusions  of  law  as  stated 
tbe  court  the  said  plaintiff  and  tbe  said  de* 
fendant  except"  Whereupon  Judgment  was 
rendered  in  fitvor  of  the  plaintiff  and  agaloat 
tbe  defendant  Henry  Stunkle  in  the  som  <ff 
$610.46,  to  which  Judgment  plaintiff  In  error 
excepts,  and  Inlnga  the  ease  here  for  review. 

Stanley  &  Vermilion,  for  plaintiff  In  exior. 
W.  W.  Schwlnn,  tot  defendant  In  ocror. 

DENNISON,  J.  (after  stating  the  factsl. 
The  contention  of  tbe  plaintiff  In  error  Is 
that  the  court  erred  in  not  rendering  judg- 
ment for  the  said  plaintiff  In  error  on  tbe 
findings  of  fact  aa  made  by  the  coart,  and 
alleging  that  the  judgment  should  have  been 
given  for  the  plaintiff  in  error  Instead  of  tbe 
defendant  in  error.  Tbe  first  conclusion  of 
law  arrived  at  by  tbe  court  is  based  upon 
the  seventh,  eighth,  ninth,  tenth,  and 
eleventh  findings  of  fact,  and  attacks  the  jn- 
risdictlon  of  tbe  court  over  tbe  person  of 
John  T.  Holland  in  the  foreclosure  actien  of 
F.  E.  Bates  &  Co.  against  Jobn  T.  Holland 
and  others.  According  to  those  findings,  tbe 
original  papers  In  eald  action  were  lost  and 
cannot  be  found.  One  of  the  original  pa- 
pers would  be  tbe  original  process  or  sum- 
mons. Tbe  appearance  docket  shows  tbat 
a  summons  was  issued,  and  was  returned 
"Served,"  and  said  notation  of  tbe  fact  of 
said  service  of  summons  appears  on  said  ap- 
pearance docket  The  question  for  tts  to 
determine  Is,  how  was  It  served?  Tbe  sum- 
mons being  lost,  we  are  unable  to  say  what 
the  return  was.  The  presumption  is  tbat  It 
waa  served  according  to  law.  Now,  what  is 
there  in  the  findings  to  overthrow  that  pre- 
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■umptlon?  Hie  flndlng  la  that  two  or  three 
weeks  prior  to  the  commencement  of  said 
action  John  T.  Holland  and  wife  removed 
from  the  land  described  In  the  petition  of 
plaintiff  to  other  land  la  the  rlclnlty  thereof; 
tiiat  two  or  three  weeks  prior  to  the  com- 
fnencement  of  said  action  said  John  T.  Hol- 
land went  from  Sumner  county,  Kan.,  to 
Sedgwick  connty.  Kan.,  and,  after  the  com- 
mencement of  said  action,  was  seen  In  Sedg- 
wick county,  Kan.  The  court  also  finds 
**that  the  deputy  sherlfT  of  Sumner  cotmty» 
Kansas,  testified  that  he  left  In  the  posses- 
sion of  certain  persons,  unknown  to  him, 
who  were  then  residing  on  the  premises  de- 
«crfbed  In  the  petition  of  plalntUC,  two  copies 
•of  the  summons  issued  in  said  action,  and 
■that  he  reported  the  said  facts  of  service  la 
«nch  manner  to  the  person  who  was  sheriff 
of  Sumner  connty,  Kansas,  in  187S."  The 
court  also  finds  that  the  record  Ja  said  case 
does  show  that  the  said  defendants  John 
T.  Holland  and  Bmma  H  Holland  were  not 
brought  Into  court  by  service  by  imbUcatloiL 
The  court  also  finds  that  there  was  no  evi- 
dence that  the  summons  was  not  served 
-upon  said  John  T.  Holbmd  In  any  other  man- 
ner nor  at  any  time  after  the  commence- 
ment of  the  action  and  before  the  rendition 
of  the  Jodgmokt  Upon  a  carefol  examlna- 
■tloa  of  the  findings  of  fact,  we  must  hold 
■that  the  first  c<»iclnGton  of  law  of  the  court, 
to  wll;  that  the  court  "did  not  acquire  juris- 
•dlctlon  of  the  person  of  John  T.  Holland  by 
reason  of  the  commencement  of  the  suit  and 
eerrlce  of  summons,"  is  not  warranted  by 
said  findings  of  fact 

It  will  be  presumed,  In  the  absence  of  any 
showing  to  the  contrary,  that  the  district 
courts  have  Jurisdiction  to  render  any  Judg- 
ment or  order  which  it  Is  shown  they  la 
fact  did  render.  All  presumptions  are  In 
favor  of  the  jurisdiction  of  the  court  See 
€arey  v.  Reev^  82  Kan.  723,  6  Pac.  22; 
Head  V.  Daniels,  88  Kan.  12.  15  Pac.  911; 
JSngllsh  V.  Woodman,  40  Kan.  7!^,  21  Pac. 
S83.  Not  only  are  the  presumptions  in  favor 
«f  the  Jurisdiction  of  the  court  over  the  per- 
son of  John  T.  Holland,  but  the  appearance 
docket  of  the  district  court  of  Sumner  coun- 
ty, Kan.,  states  that  "a.  summons  was  Issued 
out  of  said  court  In  said  action,  and  re- 
turned 'Served,*  and  the  notation  of  the  fact 
of  service  of  said  summons  appears  on  said 
appearance  docket."  To  overthrow  the  pre- 
Buniptlon  of  Jurisdiction  and  the  presump- 
tion of  the  legality  of  the  service  by  the 
sheriff,  the  court  finds  that  "two  or  three 
weeks  prior  to  the  commencement  of  the 
action  the  said  John  T.  Holland  went  from 
Sumner  county  Into  Sedgwick  county,  Kan- 
sas, and  after  the  commencement  of  said  ac- 
tion was  seen  In  Sedgwick  county,  Kansas." 
This  was  not  a  finding  that  he  was  not  tn 
Sumner  county  at  the  commencement  of  the 
action,  or  that  service  of  summons  was  not 


regularly  made  upon  Um  rither  tn  said  Sum- 
ner county  or  in  Sedgwick  county,  Kan. 

The  court  also  finds  that  the  deputy  sheriff 
testified  that  be  left  cojiles  of  the  summons 
in  the  pMsesslon  of  the  unknown  persons 
residing  on  tbe  prunlses,  and  that  he  reptnrt- 
ed  said  tact  of  service  in  such  manner  to 
the  persfHi  who  was  sheriff  of  Sumner  coun- 
ty, Kan.,  in  1878.  This  is  not  a  finding  that 
the  sheriff  at  Sumner  county,  Kan.,  accept- 
ed the  repeat  d  the  deputy  as  to  the  above 
service,  and  made  his  return  thereon  upon 
such  statement  There  is  no  attempt  made 
to  show  whether  the  sherlfTs  return  recited 
that  the  service  was  made  by  delivering  a 
copy  to  the  defendants  In  person,  or  whether 
It  was  made  by  leaving  a  true  copy  at  their 
usual  place  of  residence.  For  all  that  aiqiears 
to  the  contnry,  the  sheriff  made  a  legal  serv- 
ice of  the  summons,  and  bis  return  would 
show  such  service.  The  return  of  the  sher* 
Iff  upon  orl^nal  process  is  a  very  high  class 
of  evidence  tending  to  s1^lport  the  truth  of 
su(di  return.  The  presumption  Is  that  such 
return  was  r^nlar,  and  showed  a  valid  serv- 
ice upon  John  T.  Holland  and  Bmma  L.  Hoi* 
land.  There  Is  no  attempt  in  this  action  to 
show  that  such  was  not  the  return  of  the 
sheriff.  There  ma  no  attempt  to  siiow  by 
John  T.  Holland  or  Emma  U  Holland  that 
tbey  vrere  not  regnilarly  and  legally  aerveAt 
and  the  court  finds  that  there  was  no  testi- 
mony on  the  trial  that  the  summons  was  not 
served  In  any  other  manner  than  as  testified 
to  by  the  deputy  sheriff,  and  that  there  was 
no  testimony  that  the  said  John  T.  Holland 
was  not  servM  at  any  time  after  the  eom 
mencement  of  the  action  and  before  the  ren- 
dition of  the  Judgment  The  most  that  can 
be  claimed  for  the  ninth  and  tenth  findings 
of  fact  Is,  that  they  raise  a  doubt'  as  to 
whether  the  summons  was  served  upon  them 
in  Sumnor  county  or  in  Sedgwi<^  county, 
and  whether  or  not  the  only  service  might 
not  have  been  the  leaving  of  the  two  c<q>Ies 
by  the  deputy  sheriff  with  the  unknown  per- 
sons residing  upon  the  premise  sought  to 
be  foredosed.  This  certainly  is  not  suffi- 
cient to  overcome  the  presumption  in  favor 
of  the  Jurisdlctioa  of  the  court  to  render  the 
Judgment  of  foreclosure^  and  Is  not  sufficient 
to  overcome  the  presumption  of  the  regular- 
ity and  validity  of  the  sheriff's  return,  and 
Is  not  sufficient  to  overthrow  the  return  of 
the  sheriff. 

It  Is  not  necessary  to  notice  the  other  as- 
signments of  error,  for  the  reason  that  our 
views  upon  the  question  of  Jurisdiction  will 
compel  the  rendition  of  a  Judgment  In  favor 
of  the  plaintiff  In  error.  The  Judgment  of 
the  district  court  Is  reversed,  and  the  case 
remanded,  with  instructions  to  render  a 
Judgment  in  favor  of  the  idaintiff  in  error, 
Henry  Stunkle,  and  against  the  defendant  In 
error,  James  H.  Holland,  for  costs.  All  the 
Judges  concurring. 
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OBAIG  et  al.     CALIFORNIA  YINBTAltD 
CO.  et  aL' 

(Snpieme  Coart  of 'Oregon.    Oct  19,  1896.) 

Bar BBKNCB— Examination  of  Accodnt^— Fr*oi>- 
ULEKtTrAXSFERB— RlOBTS  o»Ckbd!tor8— Crbd- 
ITOB8*  Bill— O18TRIBUT10H  of  Fond — laBra-TBUT 
O0BPORAT10N8— DivBUiioM  OP  Foinw  — Salb— 
Rbsoission  bv  Ssllbb. 

1.  Id  a  suit  by  crediton  to  set  aside  a  bill  of 
sale  executed  by,  and  a  jndjfment  rendered 
a^imt,  their  debtor,  a  corporation,  In  favor  of 
defendant  bank,  plalntlflB  alleged  that  the  in- 
debtedness on  which  the  judgment  was  recov- 
ered was  the  personal  debt  of  the  manager  of 
Bald  corporation  to  the  bank,  and  i»ayea  that 
said  bank  be  compelled  to  dtadoM  its  claim, 
wbeteopoD  tbe  caantcfr  of  the  bank  submitted  a 
statement  of  Its  acconnt,  which  occupied  26 
printed  pages.  Btid,  that  tbe  court  did  not 
err  In  referring  the  cause,  without  the  consent 
of  the  parties;  a  reference  being  authorised  by 
Hill'a  Ann.  Laws,  |  387,  as  amended  by  Act 
Feb.  20.  1^  (Laws  1893,  p.  29),  In  canses  In- 
toItIdk  long  and  compllcatra  accounts. 

2.  W.,  who  owed  defnidant  bank  ^20.000, 
formed  a  corporation  for  the  purpose  of  carry- 
ing on  the  same  business  in  which  he  was  then 
engaged,  and  transferred  to  it  all  his  stock  in 
trade,  receiving  in  exchange  therefor  shares  of 
corporate  stock.  The  bank  made  no  objection 
to  such  transfer,  and  afterwards  recognized  the 
corporation  by  loaning  it  $30,000,  ThereaftM 
L.,  tbe  president  of  the  bank,  induced  the  cor- 
poration to  ezecote  its  notes  for  W.'s  private 
debt  to  tbe  bauk;  and  while  the  corporation  was 
InsoIreDt.  and  its  inaolvency  known  to  L.,  in- 
terest to  the  amount  of  $1,100  was  collected  on 
Hiid  notes  before  they  were  surrendered,  and 
W.'a  petBonal  note  given  in  lieu  thereof.  The 
liank,  Instead  uf  crediting  this  interest  on  its 
bona  fide  claim  against  the  corporation  for  tbe 
$30,000  loaned  thereto,  applied  it  to  W.'s  debt, 
took  a  bill  of  sale  of  a  portion  of  the  corporate 

Kroperty,  and  thereafter  caused  the  property  to 
e  attached,  and  obtained  judgment  by  default 
for  tbe  amount  demanded,  including  the  false 
claim  far  Sl.lOO.  Bdd,  that  the  attachment 
and  the  bill  of  Bale,  which  were  parts  of  the 
Bame  transaction,  were  frandolent  as  against 
snbaequent  attaching  creditors  of  the  corpora- 
tioa. 

5.  Wkeie  an  attachmoit  is  held  void  as  to 
snbaequent  attaching  crediton,  who  have  pooled 
their  dalms  and  joined  tn  a  common  smt  for 
their  matual  benefit,  the  court  may  distribute 
the  fond  among  them  pro  rata,  Instead  of  in  the 
order  of  the  lieu  of  their  respective  attachments. 

4.  Where  a  bank  accepts,  from  a  corporation 
which  H  knows  to  be  Insolvent,  money  due  the 
bank  on  the  private  debt  of  tbe  manager  of  the 
corporation,  equity  will  follow  the  corporate  as- 
sets so  diverted,  and,  upon  their  recovery,  will 
apply  them  to  the  payment  of  corporate  cred- 
itors according  to  their  respective  priorities. 

6.  Where  an  Insolvent  corporatlim  orders  large 

Jinantities  of  goods  In  anticipation  of  Ito  failure, 
or  the  purpose  of  surrendering  them  to  a  pre- 
ferred creditor,  and  sach  goods  are  thereafter 
fraadnleutly  attached  bj  such  creditor,  the  own- 
en  of  the  property,  pending  an  action  Dy  them 
to  set  aside  the  attadiment,  may  rescind  the 
Balea,  and  bring  replerln  against  the  receiver  to 
recover  posasanon  vt  their  reapecdTe  goods. 

Appeal  from  drctiit  conrt,  Multnomab 
coniitT;  Loyal  B.  Stearns,  Judge. 

Bill  by  O.  H.  Craig  and  others  against  the 
California  Tin^ard  Company  and  othwa  to 
enjoin  a  sale  on  executltm,  for  the  ai^olnt- 
ment  of  a  receiTor,  and  for  other  relief. 
Tbere  was  a  decree  for  plaintiffs,  from 
iihlcta  defendants  appeal  Uodlfled. 

>  Bebearlng  denied. 


This  is  a  suit  to  set  aside  a  bill  of  sale 
executed  by,  and  a  Judgment  rendered 
against,  the  California  Vineyard  Company, 
a  corporation,  to  enjoin  the  sale  of  Its  prop- 
erty under  an  execution  issued  upon  said 
Judgment,  and  for  the  appointment  of  a  re- 
ceiver. The  material  facts  are:  That  about 
Jnly  1,  18t)l,  tbe  defendant  James  Wolfsobu,. 
under  tbe  name  of  the  California  Vineyard^ 
Company,  opened  a  liquor  store  at  Portland; 
but,  having  no  means  wherewith  to  carry- 
on  the  business,  the  defendant  the  Mer- 
chants* National  Bank,  of  which  the  defend- 
ant JuUus  Loewenberg  was  president,  ad- 
vanced money  tho^or,  which  on  October 
4,  1892,  amounted  to  and  vas  evidenced  by 
Wolfsohn's  promissory  note  of  $20,000,  and 
Loewenberg  also  loaned  him  $2,250.  That 
prior  to  January  1,  1893,  one  Lonis  Kuhn 
loaned  him  $10,610.85  more,  and  on  that  day 
the  California  Vineyard  Company,  having- 
been  duly  Incorporated,  commenced  busi- 
ness as  a  wholesale  dealer  In  wines  and  Uq-- 
nors,  with  a  capital  stock  of  $100,000,  di- 
vided Into  1,000  shares  of  the  par  value  of 
$100  each,  of  which  Wolfsohn  subscribed 
for  2^,  Kuhn  250,  and  one  W.  L,  Boise  1 
share.  That,  when  the  company  Incorporat- 
ed, Wolfsohn,  having  prepared  a  trial  bal- 
ance, showing  hlB  aaaeta  to  be  $31,691,8(^ 
and  UablUtleB  $17,691.80,  transferred  to  the- 
corporation  all  the  goods  and  property  of  his 
former  buslnees,  subject  to  tile  payment  of 
his  debts  for  such  goods;  and  Kuhn,  from- 
the  amount  so  loaned  by  him,  was  credited 
with  $7,000  on  acconnt  of  his  aubararlptlon  to 
the  capital  stock,  and  Wolfsohn  obtained 
credit  on  hla  subscription  thereto  tor  a  like 
amount  on  account  of  tbe  said  transfer  to 
the  corporation.  That  on  February  28.  ISSB, 
Lonig  Kuhn  died,  testate,  and  Lonlae  Kuhn, 
his  widow,  having  been  appointed  executrix 
of  his  laat  will  and  testament,  duly  quali- 
fied aa  snch,  and  entered  upon  the  discharge 
of  her  trust.  That  on  February  28,  189S, 
the  California  Vineyard  Company  executed 
to  the  Merchants'  National  Bank  its  promis- 
sory note  for  $25,000,  payable  In  90  dayc^. 
with  Interest  after  maturity,  and  on  March- 
1st  of  that  year  obtained  a  credit  therefor 
of  $24,500,  of  Thich  $14,S63.U  was  applied' 
in  discharging  overdrafts.  That  on  23, 
1898.  Wolfsohn,  having  paid  from  tbe  assets 
of  the  corporation  $200  on  account  of  the- 
money  loaned  by  Kuhn,  executed  to  Iconise 
Kuhn  his  three  promissory  notes,  amount^ 
Ing  to  $10,360,86,  payable  In  six,  nine,  and 
twelve  months;  and,  In  consideration  there- 
for, the  executrix  assigned  to  him  the  shares 
of  stock  of  said  corporation  subscribed  by 
Kuhn,  but  hdd  the  certificates  thereof  as 
collateral  security  for  the  payment  of  said 
noteii.  The  Merchants*  National  Bank,  on 
Jane  28, 1693,  loaned  to  the  corporation  $5,- 
000,  taking  Its  note  therefor;  and  on  Sep- 
tember IStb  of  that  year  this  note  and  the- 
one  for  $25,000  were  taken  up,  and  anotb 
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er  for  130,000  wu  executed  by  the  corpora- 
tion In  lieu  tb««of.  At  the  same  time,  upon 
the  adTicc  and  request  of  Loewenberg,  It  ex- 
ecuted the  following  notes:  To  the  Mer- 
chants' National  Bank,  $20,000,  on  account 
of  WoifsoJm's  said  note  of  October  4,  1892; 
to  Loewenberg,  $2,250.  on  accouut  of  money 
loaned  bj  him  to  Wolfsohn;  and  to  Loulne 
Eubn,  $10,300.85,  on  account  of  Wolfsobn'i 
notes  to  her, — each  of  which  was  made  pay- 
able on  demand,  with  8  per  cent.  Interest 
from  that  date,  but  the  note  to  Mrs.  Kuhn 
was  deposited  with  Loewenberg,  to  prevent 
her  from  maintaining  an  action  thereon  and 
attaching  the  property  of  the  corporation; 
and.  as  a  consideration  for  the  execution  of 
said  notes,  Wolfsohn  gave  the  corporation 
his  promissory  note  for  f32.610.85,  the 
amount  of  the  notes  so  executed  by  It.  On 
February  12,  18!H.  the  note  of  $20,000  was 
taken  up,  and  notes  of  $8,000  and  $12.0ut> 
were  executed  by  the  corporation  in  lieu 
thereof,  the  Interest  thereon  to  that  date, 
amounting  to  $600.63,  having  been  fully 
paid.  On  March  12,  1884,  while  being  hard 
pressed  by  its  creditors,  and  nnable  to  se- 
cure any  further  advances  from  the  bank, 
the  corporation  Instituted  a  branch  house  at 
Tacoma,  Wash.,  and  ordered  from  Eastern 
dealers,  and  shipped  from  ita  Portland  store, 
to  the  branch  bouse,  goods  of  the  value  of 
*14.5«a.  On  February  22,  18W,  the  cor- 
poration paid  $fl20,  Interest  on  the  $12,000 
note  to  June  12th  of  that  year,  and  on  May 
2itb  $120,  interest  on  the  $8,000  note,  mak- 
ing $1,106.65  paid  out  of  the  assets  of  the 
corporation  to  the  bank  on  account  of  Wolf- 
Bohn's  private  debt,  and,  on  the  date  last 
nentloned,  paid  Loewenberg  $113.50  more, 
as  interest  on  the  $2,250  note  from  Septem- 
ber 13,  U)83.  to  May  1,  It  also  paJil 
Mrs.  Euhn.  as  interest  on  her  notes  for 
tl0,:i60.85,  eight  monthly  lostallmenu  of 
$6U.17  each,  amounting  to  $552.56;  and,  up- 
on Loewenberg's  advice  and  at  his  request. 
It  paid  money  and  delivered  Invoices  of 
goods  to  Mrs.  Kuhn  In  payment  of  Wolf- 
Bohn'a  debt,  amounting  to  $7,202.83,  thereby 
taking  up  two  of  his  notes,  and  having  a 
credit  indorsed  in  the  third,  and  making  the 
total  amount  of  the  assets  of  the  corpora- 
tion thus  diverted  $9,035.51.  On  May  2i, 
1894,  the  corporation  discounted  to  the  said 
banl^  certain  notes  executed  to  it,  amount- 
ing to  $907.22,  to  which  Wolfsohn  added  his 
note  for  $32,610.85,  and  thus  secared  an  ap- 
parent cash  credit  for  the  ijorporatloo  of 
933,518.07  upon  the  books  of  the  bank, 
■gainst  which  It  drew  a  check  In  favor  of 
the  bank  for  $20,120  In  payment  of  Its  said 
notes  for  $12,000  and  $8,000,  and  another 
for  $2W>  which  was  credited  on  the  $30.- 
000  note,  the  balance  of  the  credit  having 
been  applied  on  an  overdraft  of  the  corpora- 
tion. On  May  31,  1894,  It  execated  a  bill  of 
sale  of  Ita  atoek  of  goods  at  Tacoma  to  the 
tank,  wiuwe  agent  took  poasesalon  of  tha 


same,  and  filed  the  bill  of  sale  for  record; 
and.  In  consideration  of  the  transfer,  tke 
bank  paid  $5^2.25  on  accouut  of  some  ex- 
penses in  the  management  of  the  branch 
house,  and  indorsed  a  credit  of  $10,000  on 
said  uot&  for  $30,000.  and  on  the  next  day 
commenced  an  action  in  the  circuit  court  of 
Multnomah  county  aprainst  the  Calffomia 
Vineyard  Company  to  recover  $17,200,  as  the 
balance  due  thereon,  and  for  $1,750,  attor- 
ney's fees;  and,  having  duly  sued  out  a 
writ  of  attachment,  the  defendant  Penum- 
bra Kelly,  as  sheriff  of  said  county,  in  pur- 
suance thereof,  attached  all  the  goods  of 
the  conNiratiou  In  its  store  at  Portland. 
Thereafter  actions  were  commenced  In  said 
court  against  the  California  Vineyard  Com- 
pany by  the  plaintiffs  In  this  suit,  as  fol- 
lows: By  C.  W.  Craig  &  Co.,  for  $1,351.00; 
Her  &  Co.,  $2.087.(M;  Elsen  Vineyard  Com- 
pany, $1,285.93;  William  Wolf  &  Co.,  $2,- 
004.95;  medeman,  Lacbman  &  Co.,  $5(J({.70; 
a.  Laehman  &  Co.,  $3,087.10;  H.  H.  Veuve. 
$770.03;  C.U.  Arnold,  $765.78;  M.De  (irons- 
seau,  $1,420.70;  and  L.  Jacobi,  $986.  And, 
having  sued  out  writs  of  attachment,  the 
goods  of  the  corporation  at  Portland  were 
also  attached  in  these  actions.  The  Mer* 
chants'  National  Bank  obtained  Judgment 
by  default  for  the  amount  demanded,  and 
an  order  tor  the  sale  of  the  attached  prop- 
erty; and,  an  execution  being  Issued  there- 
on, the  sheriff  advertised  the  same  for  sale 
on  June  25,  1891,  on  which  day  the  plain- 
tiffs herein,  having  obtained  Judgmenu  in 
their  respective  actions  and  orders  for  the 
sale  of  said  goods,  and  executions  Issued 
thereon  having  been  returned  nulla  bona, 
commenced  this  suit,  on  behalf  of  them- 
selves and  all  other  creditors  of  the  Cali- 
fornia Vineyard  Company  who  might  deaire 
to  Join  with  them  and  pay  their  pro  rata 
share  of  the  expenses  thereof,  alleging  that 
the  defendants  James  Wolfsohn,  manager  of 
the  company,  and  Julius  Loewenberg,  presi- 
dent of  the  Merchants'  National  Bank,  en- 
tered Into  a  conspiracy  to  hinder,  delay,  and 
defraud  the  creditors  of  said  corporation,  in 
pursuance  of  which  the  iMnk  unlawfully  ab- 
sorbed all  Its  assets,  and  that  the  Califor- 
nia Vineyard  Company,  at  the  time  said 
bill  of  sale  was  executed,  was,  and  for  a 
long  time  prior  thereto  had  been,  hopelessly 
Insolvent,  which  fact  was  well  known  by 
Wolfsohn,  Loewenberg,  and  the  other  offi- 
cers of^  the  bank,  and  pray  for  the  relief 
hereinbefore  stated.  The  court  granted  a 
temporary  Injunction,  restraining  the  sher- 
iff from  selling  said  goods,  and  appointed 
a  receiver,  who  took  possession  of  the  at- 
tacbM  property,  and  also  of  the  stock  of 
goods  which  had  been  shipped  to  Portland 
from  Tacoma,  and.  by  order  of  the  court, 
sold  most  of  them.  The  Issues  having  been 
Joined,  the  cause  was,  without  the  written 
consent  of  the  parties,  referred  to  John  Cat- 
liu,  BsQpt  with  directions  to  take  and  report 
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the  evidence,  with  bis  findings  of  fact  and 
law  ttaerefrom.  Thereafter  actions  were,  hy 
coDseut  of  tbe  court,  brought  aKalust  the 
receiver  for  the  recovery  of  certain  portions 
of  tbe  property  so  held  by  biin,  to  wit;  By 
Cook  &  Burnhelm  Company,  to  recover  tbe  pos- 
session of  15  barrels  of  whisky,  valued  at 
f  1.419.U8;  X.  De  Turk,  3  barrels  and  tt  half 
barrels  of  brandy,  of  tbe  value  of  $57U.4o; 
Kobler  &  Frobllng,  certain  wines,  valued  at 
$1,571.58;  and  A.  Dausseau,  3  bales  of  corks, 
of  the  value  oC  $357,— and  tbe  several  Is- 
sues embraced  tberelu  submitted  for  deter- 
mination in  this  suit,  by  stipulation  of  par- 
ties. Tbe  referee  having  found  for  tbe 
plalntiCTs  In  tbe  replevin  actions  and  for  tbe 
plaintiffs  in  this  suit,  tbe- court  in  tbe  main 
affirmed  bis  report,  and  idecceed:  (1)  That 
tbe  Judgment  rendered  in  favor  of,  end  tbe 
bill  of  sale  executed  to,  tbe  Merchants'  Na- 
tional Bank,  so  far  as  tbe  pJaiatltts  ore  con- 
cerned, be  set  aside.  (2)  That  tbere  be  paid 
to  tbe  plaintiffs  in  tbe  replevin  actions,  from 
tbe  money  arising  from  the  sale  of  the 
goods,  and  deposited  with  tbe  clerk  by  tbe 
receiver,  tbe  followidg  amoQUts,  to  wU:  To 
the  Cook  &  Bunihelm  Company.  L 
De  Turk,  $4ti0;  Kobler  ft  Frobllng,  J$tj0«.03; 
and  the  firm  last  named  was  also  awarded 
the  possession  of  two  barrels  of  Zlnfandel, 
two  barrels  of  Burgundy,  and  one  .barrel  of 
Beisling  wine;  and  A.  Dausseau  was  award- 
ed tbe  possession  of  three  bale«  of  corks,— 
tbe  goods  BO  awarded  to  these  parties  not 
having  been  sold  by  tbe  receiver.  (3)  Jbat 
tbe  remainder  of  tbe  prcc^eds  of  such  eate 
be  applied  to  the  satisfaction  of  tbe  'severad 
judgments  obtained  by  tbe  plaintiffs  in  this 
suit,  but,  if  insufficient  for  that  purpose, 
tben  to  be  applied  thereon  pro  rata.  (4>  That 
tbe  California  Vineyard  Company  recover  of 
tbe  defendant  Julius  I^ewenberg  tbe  sum 
of  S3t>3.50.  (5)  That  tbe  Injunction  be  made 
perpetual  (6)  That,  should  any  moneys  re- 
main after  tbe  application  of  the  proceeds 
of  such  sale  as  hereinbefore  decreed,  tbe 
same  to  be  paid  to  tbe  Uerchants'  Natitmal 
Bank.  (7)  And  that'  tbe  plaintiffs  recover 
of  the  defendants  tbe  Merebants'  National 
Bank,  Julius  Loewenberg.  and  James  Wolf- 
sobn  their  costs  and  disbursements,  other 
than  the  expenses  of  tbe  receiver.  From 
wblcta  decree  tbe  d)&fendants  tbe  Merchants' 
National  Bank,  Julius  LoawenbeiKr  and  Pen- 
Ufubra  Kelly  appeaL 

J.  M.  Gcailn  and  J.  W.  WhaOey,  for  aiv>el- 
lanta.  -Jaa.  N.  Teal,  Jos.  Simon,  and  J.  M. 
Bower,  for  Mqundsnti. 

UOORB,  C.  J.  (after  stating  the  facts).  It 
Is  couteuded  by  ccwnsel  for  tbe  defendants 
that  this  suit  does  not  involve  the  examina- 
tion of  long  or  complicated  accounts,  and.  the 
parties  not  having  consented  thereto  In  writ- 
ing, tbe  court  erred  in  referring  the  cause,  and 
that  the  decree  should  therefore  be  reversed, 
and  tbe  ■cause  reaoailed  f  w  trial  Igr  tbe  oeurt. 


The  power  of  tbe  clrcntt  eourt  of  Multaonudi 
county  to  refer  an  IsHue  of  fact  In  a  suit  in 
equity  to  a  referee  for  trial  is  limited  to  causes 
involving  tbe  examination  of  long  and  couipll* 
cated  accounts.  Hill's  Ann.  Laws  Ur.  ft  307, 
sa  amended  by  an  act  of  tbe  legislative  as- 
sembly approved  February  20,  1UU3  (l^ws 
1BU3,  p.  2ti).  The  plaintiffs,  bavbig  allt^ 
In  their  amended  couipl^iut  that  tbe  indebted- 
ness claimed  by  the  Merchants'  National  Bank 
against  the  California  Vlnej-nrd  Company 
was  tbe  personal  debt  of  tbe  defendant  James 
Wolfsobn,  prayed  that  tbe  bank,  its  otficers 
and  agents,  be  compelled  to  diticloee  tbe  true 
character  of  its  pretended '  claim  against  said 
corporation,-  in  resiWDBe  to  which  tbe  ca«lil«r 
of  the  bank  prepared  aod  submitted  to  tbe 
plaintiffs  a  statement  of  its  account,  forming 
tbe  consideration  for  its  note  of  $30,000,  which 
is  printed  in  and  occupies  20  pages  of  the  ap- 
pellants' brief.  The  court  evidently  enter- 
tained tbe  opinion  tliat  this  account  was  nUfl- 
ciently  long  and  complicated  to  bring  tbe  suit 
within  tbe  exceed  cases  in  which  a  refei^ 
ence  Is  autborlKed  by  statute,  and  we  sep  no 
reason  to  doubt  tbe  correctness  of  Its  action  lo 
referring  the  cause  under  the  drcomstaneai. 
Section  HiU's  Ann.  Laws  Or.,  as  amend- 
ed by  an  act  of  the  legislative  aaaemhly  ap- 
proved February  20,  lUUS  (Laws  lifflS,  p.  2tl), 
deprives  tbe  trial  courts  of  tbe  poww  they  po>- 
aeseed  under  tbe  former  act  to  rafer  an  issue  of 
fact  In  a  suit  in  equity  to  a  w%t&r«e,  wltb  dlreo- 
tlon  to  report  tbe  conebi^ons  of  fact  and  law 
as  found  by  bim.  The  manifest  object  of  this 
amendment  Is  to  campel  a  trial  by  tbe  court 
of  tbe  issues  of  fact  and  law  in  equity  easea, 
to  the  end  that  It  may  observe  and  note  the 
aM>earance  of  tbe  witnesses,  and  their  man- 
ner of  testifying,  tber^y  materially  aiding 
tbe  court  in  weighing  tbe  evld^ce,  and  reacb- 
ing  a  correct  conclusion  therefrom;  and,  when 
it  becomas  necessary  to  teter  an  Issue  of  faot 
to  a  referee  In  an  equity  case.  It  is  incumbent 
upon  the  court  to  reach  Its  conclusions  of  fiict 
and  law  from  tbe  evidence  reported,  uninflu- 
enced by  any  opinion  of  the  referee  thezeon. 
The  evidence  is  all  before  tis,  ana  tne  iMues 
are  here  for  trial  de  novo,  so  that  there  can 
be  no  good  reason  for  reversing  tbe  denee,  and 
remanding  the  cause  for  trial  by  the  court 
without  a  refer(>nce,  presuming,  ss  we  must, 
that  the  trial  court  reviewed  tbe  evidence,  and 
reached  Its  conclusions  therefrom;  but,  as  It 
did  not  see  tbe  witnesses.  It  could  not  note 
their  manner  of  testifying,  and  hence  had  no 
advantages  in  reaching  Its  conclusions  supe- 
rior to  this  court;  and.  thin  being  so.  a  careful 
examination  of  the  evidence  beoomea  neoea- 
aury, 

2.  The  decree  complained  of  proceeds  up(m 
tbe  theory  that  tbe  defendants  Wolfsobn  and 
Loeweul>erg  were  guilty  of  such  acta  of  actual 
fraud  In  their  dealings  with  the  Caltfomla 
Vineyard  Company  and  Its  sssets  ss  to  Deader 
void,  as  to  the  plaintiffs,  the  bill  of  sale  eoce- 
outed  to,  and  tiw}  .Judlgnient  obtained  by,  tbe 
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Mochaiitir  National  Bank.  After  carefully 
nTlewlDff  the  evidence  relied  npon,  we  think 
the  aUegatl(m8  ot  trend  have  bera  established. 
It  ajrpears  that  Loewenbeig  ctmcelved  the  Idea 
that  the  California  Vineyard  Company  sbonld 
assume  and  pay  Wolfsi^'B  debts,  and  upon 
tals  request  the  corporation,  on  Sq;»tember  13, 
1803,  executed  its  notes  tm  that  pnrpose,  and 
the  bank  thereafter  collected  interest  thereon 
nntil  May  22,  18B4,  vthea  they  were  sur- 
rendered, and  Wtdfsohn's  note  glren  in  Ueu 
thereof;  but  this  exchange  of  the  evidence  ot 
Indebtedness  did  not  place  the  corporation  In 
statu  quo,  because  the  amount  of  Interest  col- 
lected on  WoUMihzL'B  debt  xm  not  credited 
upon  the  930,000  which  was  due  from  the 
California  Vin^ard  Company  to  the  Mn- 
chants'  NatlMial  Bank.  Loewenberg  was  a 
brother-in-law  of  Louis  Kuhn,  and,  upon  the 
death  ot  the  latter,  his  widow,  belzig  anxloos 
to  ascertain  the  condition  of  ber  deceased  hus- 
band's estate,  aK>Ued  to  and  obtained  from 
WoUtoohn  a  statem^t  (tf  the  asaets  and  Ua- 
bllltleB  6i  the  company;  and  Loewoiberg, 
learning  she  bad  obtained  such  Information, 
becune  offended  thereat,  and  told  her,  If  the 
condition  of  the  corporation  became  known,  Its 
creditors  would  close  out  the  butdness,  and 
neither  she  nor  the  bank  would  obtain  any- 
thing, but  tiiat,  if  the  management  of  her 
mislness  were  Intrusted  to  blm,  he  would  be 
able  to  secure  the  payment  of  both  claims. 
Mrs.  Kuhn  testifies  that  Loewenbet^  promised 
to  look  after  her  interests,  and  to  see  that  her 
claim  was  protected;  but  he,  testifying  upon 
this  subject,  says:  "All  I  would  say  was,  I 
would  look  out  for  her  Intereste  as  I  liad  my 
own.  And  I  did  better;  as  she  got,  I  believe 
some  $7,80P  worth  of  stuff,  and  I  haven't  any- 
thing for  my  Indebtedness.  He  owes  me  $2,- 
260.  I  am  a  creditor  of  the  California  Vine- 
yard Company  to  that  amount"  The  bank 
would  probably  not  be  bound  by  Loeweoba^'s 
management  ot  Mrs.  Kuhn's  claim  against 
Wolfsohn,  and  the  fact  Is  noted  only  to  show 
Loewenberg*8  method  of  securing  the  payment 
of  Wolfsohn's  debts,  atr  the  expense  of  the 
California  Vineyard  Company.  In  this  con- 
nection another  circumstance  may  be  cited 
that  tends  to  show  the  relation  existing  be- 
tween  WolfSohn  and  Loewenberg.  About  two 
weeks  before  the  goods  were  attached,  Wolf- 
sohn a&A  from  the  store  of  the  corporanon  to 
Loewenberg's  house  a  quantity  of  goods,  which 
the  witness  H.  S.  Tulley,  an  employfi  In  the 
store,  says  consisted  mostly  of  Imported  goods, 
ales,  and  French  wines;  and  J.  A.  Love,  the 
drayman  who  delivered  the  same,  testifies  that 
he  took  a  receipt  for  them  in  the  d^very  book 
of  the  corporation,  and  that  they  consisted  of 
two  barrels  of  what  be  supposed  to  be  ginger 
ale,  and  ten  or  twelve  cases  of  mineral  water. 
The  dellvefy  book  of  the  corporation,  being  of- 
fered In  evidence,  discloses  that  three  pages 
bad  been  torn  therefrom,  containing  the  dates 
from  April  9  to  May  14,  1894.  Wolfsohn  tes- 
tifies that  the  value  of  the  goods  so  deli?»ed 


was  about  f200  or  $300,  more  or  less,  and  that 
he  was  to  receive  a  credit  tbereCor  on  his  not* 
to  Loewenberg  of  $2,250;  but  the  books  of  the 
corporation  contain  no  entry  of  any  sales  of 
goods  to  Loewenberg  between  these  dates. 
Wolfsohn,  on  January  1, 1883,  prepared  a  trial 
lialanc^  showing  that  the  assets  of  the  cozpo- 
ration  exceeded  Its  llabUitles  by  $14,000^  but 
fnmlabed  to  the  commercial  agencies  at  Brad- 
street,  Pickens,  FuKon  &  Co.,  and  H.  O.  Dun 
&  Ca  what  purported  to  be  cf^les  thereof.  In 
which  the  eicem  was  falsely  represented  to 
be  $50.00a  From  January  1  to  June  1,  ISdS, 
the  California  Vineyard  Company  purchased 
goods  ct  the  value  of  $10,330.90,  whUe  for  the 
same  period  In  1SJ>4  the  purchases  amounted  to 
$19,976.83,  nearly  all  ot  which  were  made  dar- 
ing the  months  ot  March,  Aiffll,  and  May. 
About  Bfarch  29,  1694,  Chailes  M.  Moi%an, 
representing  Bradstreet's  Commercial  Agency, 
called  upon  Loewoiberg,  Informing  him  ttut 
the  California  Vineyard  Company  bad  been 
giving  large  (»ders  for  goods  to  Eastern 
houses,  thereby  creating  a  suspicion,  and  asked 
him  if  he  tfaon^t  tlie  orders  were  given  with 
any  Intention  of  securing  a  large  stock  of 
goods  with  a  view  to  a  failure  by  the  com- 
pany, to  which  Loewenberg  replied  "that  he 
believed  Wolfsohn  was  honest;  that  he  would 
not  gather  a  stock  of  goods  for  the  purpose  of 
having  It-on  hand  that  he  might  fall;  that  he 
did  not  know  how  much  the  company  owed; 
that  they  owed  the  bank  some,  but  be  would 
not  care  to  state  how  much;  and  that  he  be- 
lteve0  the  company  was  good  and  responsible." 
At  the  time  this  representation  was  made  to 
the  agent,  the  company  owed  about  $'>0,000, 
while  Its  assets  were  valued  at  about  $37,0(¥). 
Loewenberg  then  knew  that  the  officers  of  the 
bank  intended  to  take  a  bill  of  sale  of  the  Ta- 
coma  stock,  and  in  all  probability  knew  the 
goods  in  Portland  were  to  be  attached,  for 
he  trifles  "that  the  cashier  and  directors, 
about  two  weeks  previous  to  the  attachment. 
Insisted  upon  some  action  being  taken  against 
Wolfsohn  and  the  California  Vineyard  Com- 
pany; that  the  first  step  taken  was  to  pur- 
chase all  the  bills  receivable;  that  the  bill  of 
sale  was  made  because  WolfSohn  was  pressed 
by  the  bank  for  payment  or  security,  and  he 
agreed  to  give  the  bill  of  sale  of  the  Tacoma 
stock,  which  he  did;  that  tlie  purchases  of 
the  bills  and  the  stock  were  made  one  right 
after  the  other,  and  after  this  was  done  the 
luiDk  attached."  The  bills  receivable,  to 
which  Loewenberg  referred,  were  discounted 
by  the  bank  May  22,  1694;  and  it  la  evident 
this  was  the  date  at  which  the  bank  adi^ited 
the  course  it  pursued,  although  the  bill  of  sale 
Is  dated  May  31,  1894.'  Loewenberg  knew  the 
company  had  been  losing  money,  that  the  bank 
would  make  no  further  advances  to  it,  and 
that  it  was  pressed  by  other  creditors  for  pay- 
ment of  their  demands;  and  he  must  also 
have  known  that  It  was  insolvent,— In  view  of 
which  it  seems  difficult  to  explain  his  state- 
ment to  Morgan,  "that  he  believed  the  coin- 
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pany  was  good  and  respoDBible,"  upon  any 
other  hypothesis  than  that  It  was  made  to  de- 
lay other  creditors  of  the  company  mitll  the 
bank  conld  absorb  all  Its  property.  But  It 
may  be  claimed,  and  with  good  reason,  that 
Loewenberg  owed  no  dnty  to  Morgan,  or  to 
the  commercial  agency  which  he  represented, 
that  compelled  blm  to  disclose  the  financial 
condition  of  the  company,  In  view  of  which 
fact  he  mlgbt  hare  declined  Instead  of  ex^ess- 
ing  a  false  opinion  thereon. 

There  are  In  the  record  many  other  facts 
and  circumstances  tending  to  show  a  con- 
spiracy existing  between  Wolfsohn  and 
Loewenbet^,  but  we  deem  the  illustrations 
given  sufficient  to  show  that  Loewenbei^  in- 
tended to  absorb  the  assets  of  the  company 
in  the  payment  of  its  own  and  Wolfsohn's 
debts  to  the  bank;  for,  being  willing  to  apply 
its  property  to  the  payment  of  Wolfsohn's  In- 
debtedness to  himself  and  Mrs.  Knhn.  It  Is 
not  assuming  too  mnch  to  say  that  be  was 
also  willing  and  Intended  to  make  a  similar 
disposition  of  the  assets  of  the  company  to 
the  payment  of  Wolfsohn's  debt  to  the  bank, 
and,  being  Its  president,  the  latter  should  be 
bound  by  his  act.  The  bank  collected  from 
the  corporation  $1,106.65,  as  Interest  on  Wolf- 
sohn's private  debts,  and  to  this  extent,  at 
least,  its  other  creditors  were  Injured,  it  Is 
tme,  the  bank,  prior  to  the  Incorporation  of 
the  company,  loaned  Wolfsohn  $20,000,  which 
presumedly  went  Into  his  business,  and  h^p< 
ed  to  swell  the  assets  he  transferred  to  the 
company  when  It  was  Incorporated;  but  the 
agents  of  the  bank  knew  of  the  Incorpora- 
tion, and  thereafter  loaned  to  It  $30,000, 
thereby  rect^lzing  Its  legal  existence.  If 
the  bank,  knowing  Wolfsohn  intended  to  In- 
corporate a  company  nnd  to  transfer  to  It 
the  assets  of  his  business,  made  no  objec- 
tions thereto,  such  acquiescence  ought  to  be 
construed  as  an  admission  of  Its  ratlflcatlon 
of  the  course  adopted,  and  that  It  relied  upon 
Wolfeohn  personaUy  for  the  payment  of  his 
debt,  and  upon  its  ability  to  satisfy  any  judg- 
ment it  might  obtain  against  him  by  a  sale  of 
the  stock  In  the  corporation  received  by  him 
for  the  property  so  transferred.  It  must  be 
conceded,  however,  that.  If  the  company  bad 
been  Incorporated  by  Wolfsohn  to  defraud 
the  bank,  the  latter  would  not  have  been 
bound  by  the  transfer  of  his  property,  and 
could.  In  equity,  have  followed  It,  and  applied 
the  proceeds  thereof  to  the  satisfaction  of  Its 
debt  (Bennett  v.  Minott,  28  Or.  389,  39  Pac. 
907,  and  44  Pac.  288);  but  the  friendly  re- 
lations existing  between  Wolfsohn  and  Loew- 
enberg  predude  any  Inference  of  fraud,  so 
far  as  the  bank  Is  concerned,  from  such 
transfer.  The  business  conducted  by  Wolf- 
■ohn  being  under  his  sole  control  when  the 
bank  loaned  him  the  $20,000,  no  equitable 
trust  attached  to  his  property;  and,  the  com- 
pany not  having  been  Incorporated  for  the 
purpose  of  hindering,  delaying,  or  defraud- 
ing the  bank,  it  had  no  equltaUe  interest  In 
the  assets  of  the  corporation  by  reason  of 


the  transfer  of  Wolfsohn's  proper^,  and  tta 
remedy  for  the  collection  of  the  $20,000  and 
interest  thereon  was  against  Wolfsohn's  In- 
dividual property.  Including  his  stock  in  the 
corporation  received  as  an  equivalent  for  the 
property  so  transferred. 

The  payment  to  the  bank  of  Interest  on 
Wolfsohn's  private  debt  was  an  application 
of  the  property  of  the  corporation,  which  In- 
nred  to  the  benefit  of  Wolfsohn,  its  stockhold- 
er, director,  and  manager;  and  the  corpora- 
tion being  Insolvent  at  the  time  such  interest 
was  collected,  and  the  officers  of  the  bank 
having  knowledge  thereof,  a  court  of  equity 
will  follow  the  company's  assets  so  diverted, 
and,  upon  thefr  recovery,  apply  them  tb  the 
payment  of  its  creditors,  according  to  their 
respective  priorities.  Thomp.  Con>.  S  0627. 
It  must  be  admitted  that  the  bank  bad  a  bona 
fide  claim  of  $30,000  against  the  California 
Vin^ard  Company,  but  it  Intentionally  omit- 
ted to  credit  a  payment  thereon  of  $1,106.65 
(the  amount  collected  on  Wolfsohn's  debt), 
caused  the  property  of  the  company  to  be 
attached,  and  took  Judgment  for  the  amount 
demanded,  including  the  false  claim  of  $1,- 
106.66,  and  obtained  an  order  for  the  sale  of 
the  attached  goods;  and  the  question  of  law 
now  involved  is  whether  such  attachment 
and  Judgment  are  fraudulent  as  to  the  cred- 
itors of  the  company  who  subsequentiy  at- 
tached the  same  goods.  In  Fairfield  v.  Bald- 
win, 12  Pick.  888,  it  is  held  that  if  property 
be  attached  on  a  writ  founded  on  two  de- 
mands, one  of  which  Is  honest  and  the  other 
fraudulent,  and  a  Judgment  Is  rendered  for 
the  plaintiff  upon  both  demands,  the  attach- 
ment Is  wholly  void  as  against  a  subsequent 
attaching  creditor.  In  Page  v.  Jewett,  46  N. 
H.  441,  it  Is  held  that  If  an  attaching  creditor 
take  Judgment  for  a  claim  larger  than  Is  due, 
and  seek  to  collect  l^e  whole  thereof,  this 
would  be  such  a  fraud  upon  the  rights  of  sub- 
sequent attaching  creditors  as  to  defeat  the 
prior  attachment,  unless  it  affirmatively  ap- 
pear that  the  error  embraced  In  the  Judgment 
was  the  result  of  mere  accident  or  mistake. 
And  in  Connecticut  an  attachment  predicat- 
ed upon  a  claim  willfully  false  In  part  It 
treated,  so  far  as  the  rights  of  subsequent  at- 
taching creditors  are  concerned,  as  wholly 
fraudulent;  bnt  where  a  false  claim,  through 
accident  or  mistake,  Is  Inadvertentiy  blended 
with  a  Just  demand,  the  attachment  will  be 
treated  as  security  for  the  latier  amount. 
Ayres  v.  Husted,  15  Conn.  fiOS.  The  Mer- 
chants' National  Bank  having  intentionally 
blended  a  false  claim  with  a  Just  demand 
against  the  California  Vineyard  Company, 
upon  which  It  caused  the  property  of  the  lat- 
ter to  be  attached,  and  recovered  Judgment 
therefor,  which  It  was  seeking  to  enforce, 
for  the  whole  amount,  renders  the  attoch-. 
ment  obtained  by  It  void  as  to  the  subsequent 
attaching  creditors  of  the  company,  wh6  are 
entitled  to  the  fund  arising  from  the  sale  of 
the  property  so  attached  by  them  in  the  or- 
der of  the  Hen  of  their  respective  attach- 
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■wati;;  frnt  the  i^ntUEs  joined  is  a  «omnum 
suit  ior  tbelr  mntual  benefit,  tbua  pooHns 
their  clalmB,  In  view  of  whicb  we  find  no  er- 
nr  In  the  diatrlbatiui  ot  the  fund  pn>  rata 
amouff  them. 

8.  In  the  replevin  actions  It  appears  that 
WoUbohn,  as  manager  of  the  California  Viae- 
7ard  Company,  anticipatins  Its  failure,  or- 
dered from  the  plaintiffs  In  tlie  respective  ac- 
tions larKe  quantities  of  goods,  so  that  it 
mlKht  be  able  to  surr^der  them  to  its  pre- 
ferred creditors.  The  ^ooda,  haviDg  arrived 
asd  been  delivered  to  tbe  company,  were  at- 
tached by  tlie  Merchants'  Natioual  Bank:*;  iMit 
the  plaintiffs,  resoindlnR  the  sales  thereof.  1^ 
consent  of  the  court,  brought  their  actions 
against  tbe  receiver  to  recover  tbe  poseeealon 
of  the  iroods  of  which  they  bad  been  fraudu- 
fently  deprived.  .The  right  of  tbe  plaintiffs 
In  Bucb  actions,  upon  tbe  discovery  9f  the 
fraud,  to  rescind  the  contracts  of  sale,  la  on- 
^eetloned  (2  PatB..  Cent.  [7tb  Kd.l  9££; 
Newm.  Bales.  (  809;  Cobbey,  Bepl.  <  206); 
and.  the  attachment  by  the  bank  being.  Traud- 
olent,  tbe  several  plaintiffs  In  said  actions 
are  entitled  to  the  possession  of  their  respec- 
tive goods  remaining  on  band,  and  to  the 
amount  realized  by  tbe  receiver  tot  tbe  per* 
4ion  thereof  sold  by  him. 

4.  The  plaintiffs  in  tbls  salt  do  not  invoke 
-the  doctrine  of  an  equitalile  trust  attaching 
*o  the  property  of  the  corporation  by  reason 
of  its  insolvency,  but  malutain  that  in  con- 
sequence  of  the  fraud  practiced  Wolfsohn 
and  lioewenberg,  the  bill  of  sale  and  transfer 
■of  the  Btocl£  of  goods  at  Tacoma  are  fraudu- 
lent as  to  them.  The  blU  of  sale  and  attach- 
ment were.  In  our  Judgment,  parts  of  one 
scheme  to  absorb  all  Ibe  assets  of  the  Callfor- 
tkla  Vineyard  Company;  and,  the  attachment 
t>eing  fraudulent,  it  follows  that  the  bill  of 
•ale.  which  was  a  pari;  of  tbe  same  transac- 
tion, was  equally  so,  and  there  was  no  error 
in  setting  It  aside,  and  applying  the  proceeds 
arising  from  the  sale  of  the  }rooda  thereby 
transferred  to  the  satisfaction  of  tbe  judg- 
ements obtained  by  the  plaintiffs. 

5.  Tbe  plaintiffs  In  this  dOit  also  seek  to  re- 
cover from  the  Merchants'  National  Bank 
and  Julius  Loewenberg  all  moneys  fraudu- 
lently obtained  by  them  from  the  company; 
and  it  appearing  that  the  bank  collected  from 
the  f-omiwny  *l,l(Ki,«5  on  acconnt  of  Wolf- 
sohn's  debt,  and  [x>ewenl>erg  having  obtained 
from  tbe  same  Bource  and  for  a  sinilhir  pur- 
pose $ll3.fj0  and  goods  of  the  value  of  $2r}0, 
amounting  to  t-'ltSLiiO,  Judgments  will  be  ren- 
4ered  against  each  In  favor  of  the  plalntilfs 
for  these  respective  amounts,  wblcli.  when 
collected,  will  be  applied,  after  the  applica- 
tion of  the  proceeds  of  the  sale  of  snid  ^oods, 
so  far  as  necessary,  to  tbe  satisfaction  of  tbe 
judgments  awarded  the  plaintiffs  In  their 
sespectlve  actions,  upon  tbe  dischanre  of 
which  any  money  so  collected  from  the  hank 
and  Loewenberg  will  be  returned  to  each  In 
proportion  to  the  amount  so  paid;  and.  aa 
thus  <mcKUfl«d,  tiie  decree  la  affirmed. 


CLAKNO  T.  GCLA.Y80N.I 
(Supreme  Ootirt  of  Oregon.    Oct  19.  1806.) 
OoxTBiOTS— 'OrrioN— CoRsiDaaATio*  — BpBOino 

PBBmRM&MeS. 

1.  A  eontmet  pcoTidM]  that  plaintiO^  wlthoot 

payment  should  be  allowed  to  enter  Into  the 

po88L'ssiun  of  a  mine  owued  hy  defend;!  nt  for 
the  imri>08e  of  dpTPlnpiiiR  tbe  Ramp.  Such  de- 
velnpmi-nt  eontemplnted  tbe  expenditure  of  mon- 
ey. The  net  proceeds  of  the  ore  extracted  were 
to  be  turned  over  to  defendant  The  contract 
also  gave  plaintiff  the  prlvilepp  of  purchnsing 
the  oiine  for  a  certain  sum,  payable  on  or  before 
a  oertftjD  time.  In  the  event  of  a  purchase  the 
net  proceeds  of  the  ore  turned  over  to  defendant 
were  to  be  crwiiled  oq  the  purchase  price.  HelAy 
that  ttiere  was  a  BtifEcient  consideration,  after 
plaintiff  bad  entered  upon  the  development  of 
the  mine,  to  reod^  the  option  of  purchase  Ir- 
revocable. 

2.  A  contract  for  the  sale  of  s  mine  at  plain- 
tiff's option  provbled  that  piaiottff  sbould  be 
allowed  to  enter  into  possession  ud  opMate  the 

niiae;  the  net  pruceeus  of  the  ore  extracted  to 
be  paid  over  to  defendant  which  were,  in  the 
event  of  a  consummRtion  of  the  purt-haae.  to  l>e 
credited  on  the  purchase  price,  ^5,(X)0,  which 
was  required  to  be  paid  by  a  ceruin  time. 
Time  was  Rpecitied  bh  of  the  esAcnce  of  tbe  cou- 
truct.  Defendant  wrongfully  reaumed  posses- 
sion of  the  mine  before  the  time  for  performance 
bad  expired,  and  operated  it,  extracting  alM>ut 
$19,000  of  ore,  the  uet  proceeda  of  which  were 
about  $3,5(X).  Htid,  that  plaintiff  waa  not  en- 
thled  to  specific  perfonnance,  in  the  absence  of 
a  damaad  for  an  acconntlns  hs  defeniiaait  for 
the  ore  extracted,  and  a  tender  of  the  balance 
due  on  tbe  purchase  price,  or  an  allegation  in 
the  complaint  of  a  willingness  to  pay  men  bal- 
ance. 

3.  In  Buch  a  case,  plaintiff  will  not  be  pat  in 
poRfietisiou  of  the  mine,  and  a  new  tlm^  Axed,  in 
which  be  may  satisfy  any  balance  found  doe. 

Appeal  from  drcuit  court  Baker  couniy; 
Robert  Eakln,  Judge. 

Action  by  Francis  Clamo,  assignee  of  the 
Virtue  MluluK  Company,  a  corporation, 
against  George  W.  Grayson.  There  was  a 
Judgment  for  defendant,  and  plaintiff  ap- 
peals. Affirmed. 

Dell  Stuart  and  Tbos.  0'E>ay,  for  appellant 
T.  Calvin  ilyde.  F.  L.  Moore,  and  Hubert  M. 
Glarke,  for  respondent 

WOLVBUTON,  J.  This  suit  is  based  upon 
a  certaiu  contract  and  Us  moUlhcattoas, 
touching  tbe  Virtue  Mine,  situated  bu  Baker 
county.  Or,  On  the  lOtb  day  of  November, 
1M>1,  the  defuudaut,  GiH>ri|e  \V.  GraysiHii.  be- 
in^  tlie  owner  of  tbe  mine  In  queatlaa,  enter- 
ed Into  a  contract  under  seal  with  one  Wil- 
liam C.  Xtalstoo,  of  t^an  Francisco,  Cal., 
wherein,  for  the  consideration  of  $10  in  bund 
paid,  tbe  said  Grayson  agreed  "to  give  to  the 
said  paity  of  the  second  part  [ItalstonJ  a 
working  bond  on  the  aforesaid  mining  claim, 
with  the  privilege  of  purchasing  said  claim, 
on  tbe  following  conditions:  let  Tbe  said 
party  of  the  second  part  shall  be  allowed,  on 
the  signing  of  this  agreement  Without  pay- 
ment, to  enter  Into  full  possession  of  said 
mining  claim,  for  the  purpose  of  woiking  and 
developing  tbe  same  and  extracting  ores: 
provided,  however,  that  all  of  snoh  devd<^ 
meat  work  must  be  done  In  a  proper,  woxfc- 


1  Rehearing  pending. 
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m»tiinri>  masner,  and  not  to  the  Injury  of 
said  mine,  w  to  tbe  Interest  of  the  party  ot 
the  flnt  part:  and  provided,  furtber,  tbat 
tbe  party  of  the  second  part  must  poiit  no- 
tices necesaary  aooonilng  to  law  to  liold  tbe 
said  i»arty  of  tbe  first  part  free  from  tbe 
payment  of  any  expenses  or  costs  which  the 
said  party  of  the  second  part  may  incur  dur- 
ing his  working  of  said  mine.  Snd.  If  witti- 
In  one  year  and  twelve  days  from  tbe  date  of 
this  agreement  (to  wit,  tbe  first  day  of  De- 
cember, A.  D.  1^  tbe  aatd  party  of  the  sec- 
ond part  shall  pay  to  the  said  party  ot  tbte 
first  part  the  sum  of  for^-fire  thousand  (f45,- 
000)  dollars,  legal  coin  of  tbe  United  States, 
then  and  on  that  eoadition  tbe  said  party  of 
tbe  first  part  agrees  to  deliver  to  said  paily 
of  tbe  second  part  a  good  and  sufficient  deed, 
conveying  the  said  mining  property  to  the 
■aid  party  of  tbe  second  part"  The  third 
jaragnaph  Is  superseded  by  paragraph  4  of 
the  modified  contract,  and  hence  Is  oAltted. 
"4th.  If  within  a  year  and  twelve  days  from 
the  date  of  this  agreement  (to  wit,  tbe  first 
day  of  December,  1892)  tbe  said  party  of  the 
6ec<Mid  part  does  not  pay  to  the  said  party  of 
the  first  part  saU  sum  of  forty-five  thousand 
($45,000)  doUars.  legal  coin  of  the  United 
States,  then  this  agreement  to  be  null  and 
void  and  of  no  effect.  Time  Is  of  the  essence 
of  tbls  agreement."  Then,  after  giving  a  de- 
scription of  the  mine,  the  contract  proceeds: 
"Tf^etber  with  all  tbe  dips,  spurs,  and  an- 
gles, etc.,  and  also  all  and  singular  the  tene> 
mentfl,  hereditaments,  and  appurtenances 
thereunto  bdonglog;  also  the  hoisting  worlEs 
and  Improveraeots  connected  therewith;  and 
also  all  that  certain  twenty  stamp  power 
quarts  mill  situate  on  tbe  aforesaid  Virtue 
Ulne."  Subsequently  this  contract  was  as- 
signed by  Ralston  to  A.  V.  Oliver,  and  by  bis 
and  mesne  assignments  became  the  property 
of  a  ooipocatlon  of  Stockton,  C*U.,  known  as 
tbe  Virtue  Mining,  Milling  ft  Development 
Company,  all  with  the  written  ass^  of 
<haya(»i.  The  Stockton  Company  entered  In- 
to possesstoa  of  the  mine,  and  expended  a 
considmable  sum  of  money  In  equipment  and 
development  vork.  and  oa  August  10,  Itfini, 
eatered  Into  a  modified  agreement  with  Gray- 
son as  follows,  omitting  preamble:  "Now, 
therefore,  in  consideration  of  the  premises, 
and  of  a  valuable  consideration  given  by  the 
party  of  the  second  part  to  the  party  of  the 
first  part,  tbe  party  of  the  first  part  agrees  to 
extend  tbe  time  on  said  bond  nine  (8)  months, 
to  wit,  tbe  first  day  of  September,  1883,  un- 
der the  following  conditions,  to  wit:  1st  It 
iB  agreed  and  understood  that  all  the  condi- 
tions, except  the  limitation  of  time,  named 
in  the  original  bond  between  George  W. 
Qrayson  and  William  G.  Ralston  (reference 
being  had  thereto),  shall  remain  in  force  until 
the  first  day  of  September,  1883;  said  original 
agreemoit.  to  which  reference  Is  had,  being 
dated  Movsmba  IS,  1891.  and  together  with 
aU  Its  ssslgnmsnts  and  tnDsfw%  duly  sign* 
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ed  and  B<±nowledged;  being  of  pecord  in  the 
records  of  Baker  coimty,  Oregon,  In  Book  of 
Deeds,  volume  U,  page  268.  2nd.  It  Is  fur- 
tbrr  agreed  and  understood  that.  In  ca^e  the 
said  party  of  the  second  part  ^lould  not  com- 
plete the  piTTchase  of  said  mine  In  accordance 
wtth  condition  No.  2  of  the  said  original 
agreement,  then  and  In  that  event  It  Is  ex- 
pressly agreed  uid  understood  that  any  mills, 
mining,  or  hoisting  works,  and  all  Improve- 
ments of  every  kind  soever,  erected  and  used 
by  the  said  party  of  the  second  part  In  con- 
nection with  the  working  or  developing  of 
said  mine,  shall  become  absolutely  tlie  prop- 
erty of  the  party  of  the  first  part.  3rd.  It  le 
further  agreed  and  understood  that  condition 
No.  3  of  said  original  agreement  be  canceled. 
4tb.  ft  is  further  agreed  and  understood  that 
the  net  proceeds,  if  any  there  be,  of  all  the 
ores  extracted  from  said  mine,  or  removed 
from  the  dump  belonging  to  tbe  said  mine, 
dvring  the  existence  of  this  agreement,  after 
deducting  all  costs  incidental  to  mining  and 
milling  the  same  and  extracting  the  eoM 
therefrom,  shall  be  turned  over  monthly,  am 
tbe  fifteenth  day  of  each  montti,  to  tbe  party 
of  the  first  part,  or  his  agent  Should  tbe 
purchase  be  completed  In  accordance  with 
tbe  conditions  of  this  agreement,  to  wit,  by 
the  payment  of  forty-Ave  thousand  ($45,00(^ 
df^rs  on  or  before  tbe  first  day  of  Septem- 
ber, 1893,  then  and  in  that  event  the  said  par- 
ty of  the  first  part  agrees  to  consider  tbe 
amounts  so  received.  If  any  there  be,  as  part 
of  tbe  purchase  price;  but  ^oald  the  pur* 
chase  not  be  comiHeted  by  the  payment  of 
forty-five  thousand  (|45,000)  dollars  on  or  be- 
fore September  1,  1888,  then  and  In  that  event 
It  is  fully  agreed  and  understood  that  any 
and  all  of  these  amounts  so  received  by  the 
party  of  the  first  part  from  ttie  net  receipt 
of  all  such  ores  extracted  or  worked  from  tlie 
mine  or  dump  said  property  by  tbe  said 
pariy  of  tbe  second  part  shall  belong  abso- 
lute^ to  tbe  said  party  of  the  first  part, 
without  recourse,  and  the  said  party  of  tbe 
■scond  part  hereby  waives  all  claim  to  the 
same.  And  it  Is  further  agreed  th&t  the 
expenses  above  referred  to  as  Incidental  to 
mining  and  milling  of  said  ores  shall  be  r^- 
sonable,  and  to  the  satlsfacUMi  of  the  said 
party  of  the  first  part  and  that  at  the  end 
of  each  month  the  said  party  of  tbe  second 
part  shall  render  to  the  said  party  of  tbe 
first  part,  or  his  agent  a  fall  and  exact  state- 
ment of  all  tbe  ores  extracted  from  said 
mine  during  said  month,  with  complete,  de- 
tailed statement  of  the  workings  of  the  same. 
And  It  Is  further  agreed  and  understood  that 
at  any  time  during  the  existence  of  this 
agreement  the  party  of  tbe  first  part,  or  bis 
agrat,  may  at  any  time  have  full  access  to 
the  said  property,  and  to  the  books  of  the 
corporation,  for  the  purpose  of  examining 
the  same  and  verifying  any  accounts.  Gtb. 
It  is  further  understood  and  agreed  that  If 
the  said  parly  of  tbs  second  part  staouUl  fall 
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to  turn  oyer  monthly,  on  Uie  flfteentb  dtv  ot 
each  and  ereiy  montb,  to  the  party  of  tbe 
flrst  part,  or  his  agent,  the  net  proceeds  of 
all  ores  ertracted  from  said  mine,  or  lemored 
from  tbe  dump  belonging  to  eald  mine,  or 
Bhall  fall  to  work  said  mine  for  any  period 
of  sixty  (60)  days,  or  shall  fall  to  pay  said 
snm  of  forty-fiTe  thousand-  (j^OOO)  dcrilars, 
as  provided,  on  or  before  tbe  flrst  day  of 
September,  1803,  or  shall  at  any  time  dnAng 
the  continuance  of  this  agreement  remore,  or 
attempt  to  remove,  any  ttf  tbe  inqarorements 
whatsoever  erected  or  used  by  the  said  party 
of  the  second  part  in  connection  with  the 
working  and  developing  of  said  mine,  or 
should  refuse  tbe  party  of  the  flrst  part,  or 
his  agent,  access  to  the  said  property,  or  to 
tbe  books  of  the  said  party  of  the  second 
part,  for  the  purpose  of  examining  the  same 
and  verl^Ing  any  accounts  of  the  party  of 
the  second  part,  or  shall  fall  to  perform  any 
of  the  conditions  or  provisions  of  tbe  said 
bond  or  (tf  this  agreement,  as  therein  and 
herein  provided,  then  this  agreement  sball 
immediately  tmulnate  and  end,  and  the  par- 
ty of  the  first  part  sball  be  entitled,  without 
notice  and  without  demand,  to  take  Immedl- 
Bte  possession  of  all  tbe  property  agreed  to 
be  sold  under  said  bond  and  under  this  agree- 
ment. This  agreement  is  executed  In  dupli- 
cate. Time  Is  of  the  e»ence  of  this  agree- 
ment." 

The  complaint,  after  setting  out  the  con- 
tract, its  modification,  and  transfers,  shows  that 
Bubseqiient  to  tbe  modification  It  was  trans- 
ferred by  the  Stockton  Company  and  mesne  as- 
slgnmraita  to  the  Virtue  Mining  Company,  a 
corporation  having  Its  principal  place  of  busi- 
ness at  Portland,  Or.,  and  that  said  last-named 
company  took  possesion  of  tbe  mine,  and,  at 
great  expense  for  macblnery  and  labor,  equip- 
ped, woiiced,  and  devnloped  the  same,  all  of 
which  was  Incurred  In  good  faith;  that  the  de- 
fendant about  June  0,  1893.  wickedly,  fraudu- 
lently, and  milawfully,  and  without  color  of 
right  or  authority,  ousted  the  said  Virtue  Min- 
ing Company,  and  took  possession  of  said  mine, 
with  fill  Its  ai^rtenances  and  Improvements, 
and  has  ever  since  unlawfully  withheld  the 
same  from  said  company  and  plaintiff,  although 
possession  has  been  repeatedly  demanded  of 
him;  that  be  so  entered  Into  tbe  possession  of 
said  mine  with  the  purpose  and  Intent  to  bin- 
der and  delay  the  company  In  tbe  operation 
thereof,  and  prevent  It  from  paying  the  price 
agreed  upon  for  Its  purchase  on  tbe  Ist  day  of 
September,  1S93,  and  has  so  prevented  It,  as 
otherwise  It  would  and  could  have  made  such 
payment  at  the  appointed  time;  that  defend- 
ant baa,  since  he  took  possession,  extracted 
from  said  mine  gold  bullion  to  the  value  of  $75,- 
000,  and  has  damaged  the  plalntlfT  In  the  fur- 
ther sum  of  948,000,  by  preventing  It  from 
operating  said  mine  and  running  the  mills  and 
macUnery  to  their  full  capacity.  Tbe  company 
assigned  an  Its  property  about  May  29,  1S03. 
for  tike  beneflt  of  Its  creditors,  and  the  plaintiff 


was  appointed  asrignee.  Tbe  facts  tooebing 
the  assignment  are  dwwn,  and  It  Is  then  fur- 
ther alleged  *tbftt  be  [plahitiff]  Is  reedy,  wifl- 
Ing,  and  waiting  to  perturm  nld  contract  on 
the  part  of  said  corporatttm,"  and  that  **be  does 
not  tender  the  aald  balance  of  purchase  price 
because  Otayson,  prior  to  the  eiphntlon  of 
said  contract,  bad  taken  vastly  more  oirt  ot 
said  mine,  in  gold  btdllm,  than  the  amount 
therec^  aiid  he  now  holds  tlie  same,  and  re- 
fuses to  turn  any  part  of  It  over  to  tbe  plataitiff, 
or  to  account  for  It  In  any  way;  tbat  be  Is  also 
Justly  Indebted,  l^-  said  damages.  In  a  snm 
much  largor  than  aald  balance;  that  be  Is  a 
resldoit  of  the  state  of  OaUfomia,  and  la  now 
insolvent,  and  i^alntlff  conld  not  colleet  ttom 
bhn  said  sums,  or  dtber  of  tbem,  if  xeoovered 
as  damages.**  The  Iss:ies  tendoed  by  the  an- 
swer are:  First,  tbe  right  of  tbe  Tfatue  SOn- 
Ing  Company,  under  the  ctmtiact;  to' assign  to 
Glamo  wlthont  tbe  assent  of  OraysnL  Seomd, 
whether  said  company  on  or  about  the  Ist  of 
June,  1893.  abandoned  and  fnifdted  the  right 
to  tbe  possession,  and  to  wotk  and  t^rate  tbe 
mine,  by  r^aon  of  certain  alleged  acts,  such 
as  attempting  to  place  plaintiff,  a  strainer  to 
said  contract,  In  possession  without  tbe  consent 
of  Grayson;  falling  and  refusing  to  prosecute 
development  work  In  a  pn^r  And  worimianlike 
manner,  or  to  extract  ore  as  iKOvlded  by  tbe 
contract,  or  to  account  for  and  turn  over  the 
net  proceeds;  by  not  making  the  qpoatlng  ex- 
pense reasonable;  1^  falling  to  render  a  month- 
ly statement  of  all  ores  extracted,  with  a  de- 
tailed statement  of  the  operation  of  said  mine; 
and  by  refusing  to  turn  over  swii  proceeds  to 
defendant  on  tbe  15th  day  of  each  mcmtb. 
And,  thlid,  whether  plaintiff  has  lost  tbe  right 
or  privU^e  accorded  by  the  contract,  of  pur- 
chasing the  mine,  by  reason  of  the  alleged 
fiillure  to  tender  or  pay  the  purchase  price  of 
$45,000  on  or  before  September  1,  1893. 

We  had  occasion  to  construe  a  contract  simi- 
lar to  the  one  under  consIderatloD  In  Stinson  t. 
Hardy,  27  Or.  584,  694,  41  Pac.  116,  wberdn 
It  was  determined  that  after  taking  possession, 
making  improvements,  and  Incurring  expoidl- 
tures,  the  second  party  acquired  a  license  con- 
pled  with  an  Interest,  exduslve  and  Irrevocable. 
By  the  terms  of  the  contract  under  con^era- 
tlon,— and  when  we  speak  of  the  contract  we 
have  reference  to  It  In  Its  changed  oondlrion, 
as  It  Is  conceded  by  the  parties  tbat  it  has  been 
regularly  modified,— It  Is  conditioned  that  tbe 
party  of  tbe  second  part  shall  be  allowed,  on 
signing  the  agreement,  without  payment,  to 
enter  Into  full  possession  of  said  mining  dalm 
for  the  purpose  of  working  add  developing  the 
same  and  extractlug  ores,  with  a  proviao,  fol- 
lowed by  the  conditions  upon  which  tbe  woric 
of  development  and  the  extraction  of  ores  shall 
be  carried  on  or  prosecuted.  The  contract  con- 
templates the  expenliture  of  labor  and  money 
by  the  second  party,  and  when  enrry  was  made 
thereunder,  and  such  expenditures  Incurred,  It 
became  a  Hcense  coupled  with  an  Interest,  ex- 
clusive in  the  second  party,  and  irrevocalde  ex- 
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(cpt  uDder  the  r  n^i  fi  ooodltlons  following  the 
proviso,  so  that  pooaciwIoD  could  be  maintained 
by  the  second  paiiy  by  obaemnce  of  its  provi- 
sions throughoat  the  entire  limitations  of  the 
contract  Coupled  with  this  license,  the  aeo- 
ODd  part;  Is  granted  the  privilege  of  purchasing 
the  mine  tor  $45,000.  payable  on  or  before  the 
Ist  day  of  SeptendKt,  1893.  Provision  is  made 
whereby  the  net  proceeds,  If  any,  arising  from 
the  operation  of  ths  mine,  should  be  paid  to 
the  first  party,  and  In  the  event  of  the  purchase 
being  consummated  oc  ax  before  September  1, 
1883,  such  proceeds  were  to  be  considered  as 
part  of  the  porchase  price;  but  It  la  farther 
conditioned  that,  in  the  event  the  $45,000  was 
not  paid  on  or  before  the  date  named,  such 
net  proceeds  as  were 'thus  received  by  said  first 
party  ahould  belong  to  him  absolutf^,  and  aD 
claim  thereto  Is  waived  by  the  second  party. 
When  be  assumed  to  operate  the  mine  the  said 
aeccmd  party  was  reqnlied  to  observe  the  con- 
ditions prescribed  by  the  contract  as  to  the 
manner  In  which  he  should  proceed,  or,  dls- 
Tcgaidlng  than,  incur  the  risk  of  terminating 
tbe  agrwffnept.  The  conditionB  of  the  contract 
did  not  oUigate  Urn  to  pay  tbe  946,000  named 
as  the  conslderatkm  tot  the  mine,  or  any  part 
ot  It  It  was  left  optional  with  him  to  otai- 
Bummnte  tiie  purcbaae,  or  not,  ^  he  might  dect 
The  contract  tbersfwe.  Is  in  thit  respect  uni- 
lateral, as  it  Is  bioffing  In  the  one  directlfni 
(Mily.  The  entiy  and  outlay  of  labor  and  money 
la  operating  the  mine,  especially  aa  It  la  atlpu- 
lated  In  the  contract  that  in  case  tbe  purchase 
was  not  oomifleted  all  improvements  made 
should  become  tlie  property  of  the  first  party, 
coDstltuted  a  sufficient  consideratloo  to  support 
tbe  optkm,  and  rendered  It  Irrevocable  within 
tbe  time  limited.  House  v.  Jactwn,  24  Or.  89, 
32  Pac  1027;  Hall  v.  Center.  40  Cal.  63;  I>e 
Kutte  V.  Muldrow,  16  CaL  ul3;  WiUard  v. 
Tayloe,  8  Wall.  KS7;  Corson  v.  Mulvany,  49  Pa. 
St  98;  Schroeder  v.  Oem^nder,  10  Nev.  355; 
Soaflraln  v.  McDonald,  27  Ind.  269;  PonL 
Spec  Perf.  fi  169,  and  note.  To  this  point 
there  la  but  little  dlfOcuUr. 

By  its  terms,  time  la  expressly  made  of 
the  essence  of  the  contract  but  notwith- 
Btanding  It  seems  to  be  contended  that, 
treated  and  considered  aa  an  equitable  prop- 
osition. In  reality  it  is  not;  that  posBesalon 
tiavlng  been  glren,  and  large  expendlturea 
of  labor  and  money  having  been  made  by 
the  contemplated  porcbaaer  upon  the  faith 
of  the  contractual  relations,  the  time-essence 
clause  la  thereby  made  to  stand  as  a  dead 
letter,  which  equity  will  not  enforce.  It 
was  perfectly  competent  for  the  parties  to 
iutroduce  such  a  stipulation,  and  they  must 
be  held  to  be  bound  by  it  whatsoever  may 
be  its  legitimate  effect  either  at  law  or  in 
equity.  It  was  early  Intimated  by  Lord 
Thurlow  In  Oregaon  v.  RiddTe,  cited  in  Seton 
T.  Slade.  7  Ves.  268,  that  time  could  not  In 
equity,  be  made  of  the  essence  of  a  contract, 
even  by  positive  stipulations;  but  this  idea 
never  came  to  be  Judicially  eatabilshed,  and 


it  la  now  firmly  settled  that  time  may  become 
of  the  essence  of  tbe  contract  in  several 
ways:  By  stipulation  of  the  parties,  by  tbe 
nature  of  the  subject-matter  of  the  contract 
and,  where  not  originally  essential,  by  delay 
upon  the  one  side,  and  reasonable  notice 
upon  the  other,  to  complete.  Pom.  Spec. 
Perf.  S  382.  And  by  one  line  of  decisions  it 
Is  held  that  time  is  of  necessity  an  essential 
element  In  all  unilateral  contracts,  but  an- 
other line  asserts  that  while  It  la  material 
In  such  contracts,  it  is  not  strictly  essential. 
Id.  i  387.  It  is  somewhat  difficult  and  per- 
haps ImpoBslble,  to  harmonize  tbe  discord- 
ant opinions  relating  to  the  effect  of  such 
contracts,  and  whether  or  not  time  is  In- 
herently and  necessarily  an  essential  Ingre- 
dient Mr.  Pomeroy  attempts  to  reconcile 
the  coufiict  by  the  following  su^estions: 
"Where  the  contract  is  really  an  offer  on 
one  side,  with  a  provision  that  this  offer 
must  be  assented,  to  and  accepted,  when  a 
mere  acceptance  is  contemplated,  or  pay- 
ment must  be  made,  when  payment  was  the 
act  of  acceptance  contemplated,  at  or  before 
a  specified  date,  then,  of  course,  the  act  of 
assent  or  of  payment  must  be  dontf  within 
the  prescribed  time,  and  time  is,  from  tbe 
very  form  of  the  contract,  essential."  "If, 
however,  the  offer  or  option  *  *  *  Is  not 
made  to  depend  upon  an  acceptance  or  pay- 
ment at  or  before  any  particular  or  speci- 
fied day,  but  simply  calls  for  an  assent  and 
acceptance,  or  for  a  payment  &s  tbe  case 
may  be,  and  Is  silent  with  respect  to  the 
time  within  which  such  acceptance  or  pay- 
ment must  be  made,  then,  so  long  aa  the  of- 
fer remains  unrevoked,  it  Is  enough  that  the 
acceptance  or  the  payment  be  made  within  a 
reasonable  time."  In  such  a  case  time  Is 
material  only,  and  not  In  the  true  sense  es- 
sential Pom.  Spec.  Perf.  IS  387,  388.  Mr. 
Freeman,  in  his  note  to  Wells  v.  Smith,  81 
Am.  Dec.  278,  suggests  that  the  cases  could 
be  harmonized  by  establishing  the  rule  "that 
if  the  performance  of  an  act  at  a  time  stated 
be  made  by  the  contract  a  conattion  preced- 
ent to  the  acquisition  of  any  right  there- 
under, then  that  time  Is  of  the  essence  of 
the  contract  *  *  *  If,  on  the  other  hand, 
some  right  has  already  been  acquired  under 
the  contract  B-s  where  part  of  the  purchase 
price  has  been  paid,  or  the  purchaser  has 
taken  possession  with  the  assent  of  the  ven- 
dor, and  made  permanent  and  valuable  Im- 
provements, any  provision  looking  to  the 
forfeiture  of  the  contract  will  be  treated  as 
a  condition  subsequent  and  relieved  against 
if  Its  enforcement  be  shown  to  be  inequita- 
ble." In  support  of  the  rule  the  learned  an- 
notator  cites  2  Lead.  Gas.  Eq.  1134,  wherein 
is  found  White  &  Tudor's  notes  to  Seton  v. 
Slade,  7  Ves.  265.  They  say:  "It  may  be 
inferred  from  the  authorities  which  have 
been  cited  that  where  the  Intention  mani- 
festly Is  that  payment  or  the  conveyance 
of  a  good  and  sufficient  titl^  at  or  before  a 
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certain  time,  shall  be  a  prereqrilslte,  wltb- 
ont  which  no  rlgbt  shall  vest  nsder  the  coo- 
tract,  a  chaDcelloF  cannot  make  a  new  agree- 
ment tor  the  parties  bj  holding  a  subse- 
qnent  tender  equivalent  to  the  puDctnal  per- 
formance wblch  they  have  prescribed.  Un- 
der these  clrcHmstancee,  the  case  falls  with* 
tn  the  rule  that  an  executory  agreement 
falls  utterly,  If  It  be  not  exactly  fulfilled. 
Wben,  on  the  other  hand,  tne  effect  of  the 
contract  Is  to  vest  an  immedtate  right  In 
the  purchaser,  which  would  descend  to  hia 
heirs,  or  pass  under  a  general  or  residuary 
devise,  relief  may  be  ^ren  against  a  subtte- 
quent  default  which  is  not  willful  or  iD- 
Jarlous."  The  right  which  Mr.  Freeman  re- 
fers to  as  having  vested  Is  much  broader  In 
Its  slgnlQcauce  than  the  right  Messrs.  White 
and  Tudor  speak  of,  such  as  '•wooild  descend 
1o  the  heirs,  or  pass  nuder  a  general  or  reskl- 
oary  devise."  The  latter  evidently  reetrlcta 
the  rlgbt  which  mnst  vest  by  the  contract, 
and  which  will  excuse  punctuality  to  lands 
or  realty,— a  right  In  rem,— while  Mr.  Free- 
man's Idea  of  It  seems  to  comprehend  any 
right,  Includti^  such  as  mlg^it  be  acquired 
by  the  Contract,  regardless  of  a  rlgbt  In  the 
thing  Itself.  The  distinction  would  appear 
to  be  signlflcant.  If  the  contract  is  such  that 
an  equitable  conversion  has  taken  place  un- 
der It,  so  that  equity  win  regard  that  as 
done  whl(ii  ought  to  be  done,  tUen  a  rlgbt 
In  the  property  has  vested,  and  the  case 
ought  to  present  clear  and  satisfactory 
countervailing  equities  hi  which  a  court 
would  deciare  a  forfeltnre.  But  If  the 
right  acquired  by  the  terms  of  the  contract 
Is  simply  a  privilege  or  an  option,  or  a  right 
to  acquire  a  rlgbt  or  an  Interest  In  the  sub- 
ject-matter of  the  contract,  It  Is  then  not  a 
question  of  the  forfeiture  of  any  vested  right 
In  the  property  or  a  dtveetlture  of  title, 
wbetber  termed  equitable  or  l^al,  but  a 
question  of  the  enforcement  or  nonenforce- 
ment  of  a  stipulated,  personal  right  or  priv- 
ilege. The  privilege  of  acquiring  a  vested, 
equitable  right  mnst  be  distinguished  from 
the  right.  The  prlvll^e  Is  acquired  directly 
by  the  contract,  but  the  acquisition  of  the 
right,  while  It  la  stipulated  for  under  Its 
terms.  Is  dependent  upon  the  performance  of 
a  condition.  Wben  such  a  condition  Is  per- 
formed, the  right  vests,  and  not  until  then. 
Richardson  v.  Hardwlck.  106  U.  8.  2.54,  1 
Sup.  Ct  218.  Now,  It  would  seem  that  If 
the  performance  of  a  certain  condition,  such 
as  acceptance  of  an  offer,  or  the  payment 
of  a  sum  of  money,  at  or  within  a  certain 
time,  which  acceptance  or  payment  Is  a  mat- 
ter purely  optional  with  the  purchaser,  is  a 
prerequisite  to  the  acquirement  of  a  right  to 
the  subject-matter  of  the  contract,  time 
ought  to  be  considered  of  the  essence  of 
such  a  contract  Until  such  a  performance, 
there  Is  not  a  meeting  of  minds  that  the 
property  shall  be  transferred.  The  pur- 
ehaaer  has  not  «>usented  to  take,  nor  the 


vendor  to  eonvey.  Tlie  act  to  be  done  la 
Che  very  thing  needfid  t»  a  consummation 
of  the  agreenMBt  It  la  tbe  apeclal  manner 
Indicated  for  expressing  assent,  and  the  law 
will  not  compel  an  assoiE.  There  must  be 
an  agreement,  withovt  which  the  law  la 
powerless.  He  whoee  duty  It  la  to  assent 
to  a  ccmdiflon  within  a  given  time.  If  -  he 
would  obtain  a  right,  should  l>e  held  t* 
punctuality  In  performance,  as  It  would  be 
Inequitable  to  the  party  whose  property 
rights  are  dependent  upon  such  an  act  to  be 
held  to  a  performance  for  an  Indefinite 
length  of  time,  notwithstanding  a  specific 
date  Is  agreed  upon  within  which  the  assent 
shall  be  made  manifest.  Bullock  v.  Adams' 
Bx*rs,  ao  N.  J.  Eg.  S71^4.  A  mere  offer 
to  sell  land  at  a  given  price  within  a  stated 
time.  If  accepted,  will  constitute  a  contract, 
the  specific  performance  of  which  may  be 
enforced  In  equity.  Railroad  Co.  v.  Bartlett, 
3  Cush.  224;  Peiklns  v.  Uadsell,  50  lU.  216; 
Smith  &  Flea's  Appeal,  09  Pa.  St  47S.  It 
may,  however,  be  retracted  at  any  time  be- 
fore acceptance.  It  cannot  be  contended 
that  such  an  offer,  without  an  acceptance, 
will  vest  an  equitable  Interest  tn  the  land 
In  the  contemplated  purchaser.  Now,  If  wa 
go  a  step  further,  and  consider  an  offer  based 
upon  a  sufficient  consideration,  with  an  op- 
tion to  purchase  within  a  given  time,  the  of- 
fer cannot  be  withdrawn  within  the  time. 
It  must  remain  open  until  the  day  for  per- 
formance by  the  contemplated  purchaser  haa 
come  and  gone;  bnt  imless  the  offer  be  ac- 
cepted, or  the  price  paid,— that  la,  the  condi- 
tion be  performed  upon  which  th^  tq^itltHi  la 
granted,— Is  there  any  greater  or  more  co- 
gent reason  why  an  equitable  Interest  ahonld 
vest  prior  to  performance  In  the  latter  caae 
than  In  the  former?  It  would  aeem  not 
So  long  as  the  consideration  named  Is  the 
price  of  the  option,  and  not  to  be  deemed 
a  part  payment  tor  the  property  unless  the 
offer  la  accepted  in  the  manner  agreed  up- 
on, it  seems  clear  that  no  equitable  right 
could  vest.  There  may  be,  and  perhaps  are, 
instances  in  which  the  consideration  to  sup- 
port the  option  Is  so  grossly  In  excess  of  its 
value  as  that  the  court  may  craistrne  the 
contract  as  evincing  an  Intention  of  the  par^ 
ties  to  accord  a  present  right  to  the  pur- 
chaser In  the  subject-matter,  or  the  parry 
bound  may,  by  encouraging  large  expendi- 
tures, be  deemed  to  have  waived  strict  per- 
formance. In  such  instances  provisions 
looking  to  a  forfeiture  might  be  treated  aa 
conditions  subsequent,  and  relieved  against, 
as  it  would  be  Inequitable  not  to  do  so. 
O'Fallon  v.  Kennerly,.45  Mo.  127.  Where, 
however,  the  contract  Is  fairly  entered  Into 
with  a  view  to  accord  an  option  only,  the 
stipulated  condition  for  asserting  the  option 
must  be  complied  with  before  there  can  be 
mutuality  in  a  contract  for  the  purchase  of 
land,  and  must  be  deemed  a  condition  preced- 
ent to  the  vesting  of  «Jk  equitable  Interest 
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la  th€  sdbject-matter,  and  time  becomes  an 
•esentlfti  element,  as  It  la  erldMit  tbat  tlie 
parties  Intended  It  tm  such.  It  Is  said  tbat, 
whes  the  option  has  been  declared,  It  takes 
effect  08  an  equitable  conTeraton,  by  Kla- 
tlon  iMck  to  tbe  date  of  the  original  contract. 
Kerr  v.  Day,  14  Pa.  St  li2;  Hipley  v.  Water- 
worth,  7  Ves.  436;  8  Pom.  Eg.  Jur.  1  1M8. 
Bat  it  has  been  held  that  this  doctrine  of  re- 
lation doea  not  apply  as  between  vexMlor  and 
purchaser,  fidwards  t.  West,  7  Oh.  Dlv. 
863.  At  any  rate,  there  can  be  no  vested 
Interest  until  the  optic*  is  declared,  whether 
it  relates  bock,  or  takes  effect  from  the  date 
of  performance  at  the  condition. 

We  have  dlscuscd  this  matter  mudi  at 
length,  because  of  the  fact  that  a  great  deal  of 
stress,  both  in  the  argument  aiHl  the  brtefs,bas 
been,  laid  upon  the  qvestloa  whether  time  was, 
in  effect,  the  essence  of  the  contract,  and  If 
so  determined  whether  It  had  not  been  waived; 
and  the  dlsciuslon,  wu  treet,  has  net  been 
without  profit.  It  Is  not  a  question  here  wheth- 
er time  Is  ot  the  eesence,  as  all  the  acts  re- 
lied upm  as  oonstltntlng  a  sufflclent  perform- 
ance iuid»  the  etrcumsfances  of  the  case 
have  been  performed,  oi  an  alleged  adequate 
perfomance  proffered,  and  suit  Instituted 
prior  ts  the  aspiration  of  the  stipulated  time 
la  wUeb  tike  company  might  have  exercised 
tta  cptkn  to  purchase.  The  question  is  one 
of  perCormauoev  soit  not  whether  »Act,  punc- 
tual performanee  has  beoi  excused.  Much 
Ibftt  has  bewi  said  ruktlve  to  the  necessity  for 
the  [lerfiimiBtiee  of  a  cvndltlon  precedent  with- 
in tba  ttaie,  where*  made  essential,  has  appU- 
eatlon  to  the  quality  of  the  performance  which 
will  tsqnlre  a  QMctflc  perforaunce  by  tixe 
partT  gnntlng  tile  optlMi.  As  Indicative  of 
tiw  osmpany'0  desire  to  purdiase  undef  Ita 
prtvflege  m  option.  It  was  required  to  per- 
tann  a  oonditloa  precedent;  that  Is,  to  pay 
94oJX)9.  No  equitable  or  other  estate  passed 
to  It  in  tUs  mine  without  such  perfcHmanoe, 
unless  it  was  excusKl  by  the  acts  of  the  de- 
foidant;  as  H  oevdd  not  be  compelled  to  par- 
chase  wltliant  Ms  as6«nt  Or,  as  expressed  by 
Mr.  Pwneroy,  "Where  the  contract  is  thus 
conditional,— that  Is,  -vbere  it  rests  upon  a 
eoutttloa  precedent,— until  the  performance  of 
the  condlTlon  it  cannot  be  enforced,  because 
ontU  that  tims  Oiere  la  no  true  contract" 
Vtjm.  Spec  Ptrf.  S3*  It  may  be  said  to  be 
weM  settled:  ttist  such  acts  or  declamtlons 
which  anaonnt  to-  a  rescission  or  repudiation  of 
the  cotnvaot,  and  an  absolute  and  positive  de^ 
trial  of  any  and  all  duties  under  It,  may  ren- 
der strict  performance  before  salt  uuneces* 
sary,  upon  the  ground  that  It  would  be  a  use- 
less- and  ft  vnln  tiling  tj^  tender  the  stipulated 
iwrformance,  knowing  that  It  would  not  be 
accepted.  The  dental  of  the  right  to  make 
the  tendor,  or  the  positive  and  nnqualffled  as- 
sertion by  the  party  who  may  Insist  upon 
punctuality  or  exact  performaooe  that  thence' 
forth  he  Is  not  bound,— and  tbis  state  of  affairs 
may  be  Inferred  from  unequivocal  acts  as  well 
as  dtasect  ainirHuU)  Is,  In  eObct,  a  wa^per  itf 
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strict  performance,  and  a  notice  that  the  otb- 
er  party  may  as  well  proceed  tn  due  time  to 
tiie  enforcement  of  the  obligation,  a«  other- 
wise no  performance  could  be  obtained  at  M» 
hands.  Brock  v.  HIdy.  13  Ohio  St  306;. 
White  V.  Dobeon,  17  Grat.  202;  MaugWin  v. 
Perry,  35  Md.  352;  Delchmann  v.  Iteichmann, 
49  Mo.  107;  Lowe  v.  Harwood,  139^  Mass.  133, 
29  N.  B.  638;  Gray  v.  Dangherty,  25  Cal.  2m;. 
Banmann  v.  PInckney,  118  N.  T.  6M,  23  N.  E. 
016;  BwwD  V.  Baton,  21  Minn.  409;  Mat- 
tocks V.  Totmg,  66  Me.  459;  Dulln  v.  Prince, 
124  111.  76,  16  N.  B.  242;  Mansfield  v.  Hodg- 
don,  14n  Mass.  SM,  17  N.  B.  544. 

Another  proposition  Insisted  upon,  which  la 
sound  In  law  and  based  upon  good  morals.  Is 
that  he  who  wonW  Insist  upon  strict  perform- 
ance must  hlmaetf  not  be  the  ctttise  of  the 
breach.  His  ewn  wrong  can  never  operate 
nnder  the  sanction  of  law  to  bis  advantage, 
nor  t«  the  Injury  of  anottier.  Tbla  may  be 
regarded  as  fundamental,  and  no  anttaorltle» 
are  necessary  to  support  It. 

Havhig  premised  tMs  much  of  what  seems- 
to  be  the  law  touchlag  a  construction  of  the 
contract  undfer  consideration,  and  the  rlghta 
and  duties  of  the  parties  thereto,  we  will  ex- 
amlDe  the  facts  as  they  appear  to  ns  to  be 
exhibited  from  the  evidence  In  the  r^id. 
By  reason  of  the  great  volume  of  the  testi- 
mony, we  can  do  scared  more  than  to  state- 
onr  cDttt^Iona.  without  any  very  extended 
reference  thereto: 

Prior  to  December,  1892,  the  Virtue  Mining, 
KOHlng  &  Development  Company,  of  Stock- 
ton, Cal.  (known  herein  as  the  "Stockton 
Company"),  and  its  predecessors  In  Intereat, 
under  the  contract-  with  Orayson  had  incur- 
red a  large  Indebtedness,  which  was  out- 
standing. In  the  way  of  divert  demanda 
f^Inst  the  company  and  ttb  assignors.  For 
some  reason,  which  Is  not  disclosed  In  the- 
ervldence,  Grayson  had  resumed  possession  of 
the  mine,  with  Its  mills,  pumping  apparatus, 
and  appurtenances.  At  any  rate,  he  was  In 
the  sole  possession  when  he  consented,  a  little 
fater,  that  the  Virtue  Mining  Company,  oT 
Portland,  Or.,  should  enter  and  assume  con- 
trol. On  De«mber  9, 1893,  the  Stockton  Com- 
pany, by  deed,  duly  assigned  Its  interest  In- 
the  contract,  mine,  and  appurtenances  to  one 
L.  M.  RoMnson,  and  he,  <m  the  12th,  to  David 
Ogllry,  who  was  then  one  of  the  promoters, 
and  afterwards  president,  of  the  Portland 
Company.  He  with  others"  at  the  time  had 
la  eontemplatlon  the  Incorporation  and  orijani- 
aatton  of  the  company  last  named,  and,  as  a 
means  of  transferring  said  contract  &nd  the- 
interest  thereby  obtained  In  the  mine  to  the 
eompany,  the  deed  was  made  to  Ogllvy,  for 
the  time  behig.  In  trust  for  said  promoters 
and  the  company  when  organlwd.  The  com- 
paay  was  afterwards,  on  January  10,  1803, 
duly  tnoorporated,  and  In  due  time  organized 
by  Ittr  promoters;  and  on  the  9th  day  of  Aprils 
1893,  Ogilvy.  by  deed,  as!*lgnpd  to  It,  as  de- 
signed by  those  concerned.  As  a  considera- 
tion fbr  the  assignment  to  the  promoters  oT 
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tlie  Fntlaiid  Ccnnpaiiy,  th^  agreed  to  pay 
aboat  (18.000  of  the  indebtedness  that  had 
been  incmred  under  the  contract;  and,  having 
thus  become  Interested  In  the  contract,  tta^ 
applied  to  GiSTSon  for  his  consent  to  the  aa- 
slgnment  and  that  the?  be  installed  in  pos- 
session of  the  mine.  The  agreement  may 
have  been  conditional  npoa  their  obtaining 
Grayson's  consent,  but  It  la  of  little  impor- 
tance whether  conditional  or  absolute.  Gray- 
son was  Induced  to  go  to  Portland  during  the 
last  days  of  December,  and  at  that  time  con- 
sented to  the  transfer,  and  gave  an  order  up- 
on George  W.  Boreman,  who  was  then  his 
agent  at  Baker  City,  Or.,  who  later  on  (about 
January  6,  189^  jmt  them  In  possession. 
Grayson  aaya  the  conditions  upm  which  he 
gare  his  consent  were  that  they  would  pump 
the  water  out  of  the  mine,  pay  off  the  old 
daims,  free  the  mine  of  attachments  and  otli- 
er  liens,  put  up  a  working  capital  of  from 
twenty  to  thirty  thousand  dollars*  to  meet  all 
llaUIltles,  and  work  the  mine  In  accordance 
with  the  stipulations  «t  the  contract,  all  of 
which  was  agreed  to  1^  the  iwomoters  of  the 
Portland  Company.  It  was  contended  by 
Grayson's  counsel  at  the  hearing  that  this  al- 
leged agreement  modified  the  original  con- 
tract, and  that  a  failure  of  said  promoters 
and  the  company  to  comply  therewith  operat- 
ed as  a  forfeiture  of  their  rights  and  privi* 
leges  under  the  contract  But  no  such  modifi- 
cation is  pleaded,  nor  Is  there  any  assignment 
of  a  breach  of  these  alleged  new  conditions, 
80  that  any  available  breach  must  be  sought 
for  under  the  original  contract  and  the  modi- 
fication of  August  16,  1892.  The  promoters 
deny  this  alleged  agreement,  but  this  much  Is 
established:  Tbey  were  to  free  the  mine  of 
water,  and  otberwise  operate  it  as  the  con- 
tract directed.  It  was  also  understood  that 
if,  at  any  time,  tbey  should  conclude  to  aban- 
don the  mine,  Grayson  should  be  notified,  so 
that  he  might  take  hold  of  it  at  once,  and  pre- 
vent It  from  again  filling  with  water. 

Some  talk  was  had  as  to  who  should  su- 
perintend the  operation  of  the  mine,  Grayson 
insisting  upon  the  employment  of  George  W. 
Boreman.  M.  S.  Wight,  however,  one  of  the 
promoters  of  the  Portland  Company,  was  ap- 
pointed, and  took  charge,  when  possession  of 
the  mine  was  obtained,  and  Boreman  became 
foreman  under  blm.  Wight  continued  to  act 
as  superintendent  until  about  March  23, 1893, 
when  he  resigned,  and  severed  his  relations 
with  the  company,  whereupon  Boreman  was 
appointed  as  his  successor,  and  the  latter  con- 
tinued in  the  office  while  the  company  had  the 
management  During  all  this  time,  George 
Wallier,  wtio  was  one  of  the  stockholders  and 
one  of  the  original  promoters  of  the  company, 
had  a  general  oversight  of  the  mining  opera- 
tions; he  being  present  In  person  during  the 
whole  time  up  to  May  20th,  except  perhaps, 
10  days  In  March.  He  was  the  direct  repre- 
sentative of  the  company  on  the  ground,  for 
tbe  purpose  of  protecting  and  promoting  Its 
Interests.  On  May  26th.  while  the  mine  was 


in  foil  operation,  some  of  the  mining  ma- 
chineiy  was  attached  In  an  action  begun 
against  the  Portland  Company,  presumably 
upon  some  of  the  demands  of  the  old  Stock- 
ton Company.  Boreman  was  put  in  duuge 
by  the  sheriff,  as  keeper,  but  tlie  woAtng  of 
the  mine  was  not  thereby  impeded.  At  about 
the  same  time  Walker  attempted  to  Incumlwr 
the  mills  and  machinery  with  a  chattel  most- 
gage,  but  his  authority  for  so  doing  waa  de- 
nied by  the  company.  Walker  went  imme- 
diately to  Portland,  leaving  Boreman  in 
charge;  and  the  company,  upon  being  appris- 
ed by  him  of  the  condition  of  affairs  at  the 
mine,  determined,  by  resolntlon  duly  adopted 
by  its  board  of  directors  at  a  called  meeting 
on  May  29th,  to  make  a  general  asslgnmoit 
for  the  benefit  of  Its  creditort.  In  parm- 
amce  of  the  resolnUra  a  deed  of  aaalgnnient 
waa  made  to  Francis  Olamo,  of  Portland,  the 
plaintiff  herein,  which  appears  to  have  been 
acknowledged,  and  the  schednls  and  list  ct 
creditors  sworn  to,  on  Jane  1st.  Tbe  con- 
tract with  Grayson  is  scheduled  as  the  only 
property  of  the  company,  and  is  valoed  at 
920,00a  The  llabumes  ai«  shown  to  be  917.- 
488.77.  The  deed  was  filed  for  record  In 
Multnomah  county  June  2d,  and  in  Baker 
county  on  the  Sd.  No  ondertaklng  waa  en- 
tered into,  executed,  or  filed  by  the  assignee 
until  August  2^  1803.  Clamo  went  from 
Portland  to  Baiter  City,  arriving  there  in  the 
forenoon  of  June  3d,  and  at  once  notlfled 
Boreman  of  his  authority  In  the  premises, 
and  his  purpose  to  take  possession  of  the 
mine.  Boreman  at  once  tel^rapbed  the  sit- 
uation to  Grayson,  who  was  then  in  OalUand, 
Cal.  Late  in  the  afternoon,  Borman  went 
with  Clamo  to  the  mine,  presumably  for  tbe 
purpose  of  turning  the  same  over  to  him.  but 
when  they  arrived  they  found  the  mlnera  had 
taken  forcible  possession.  A  committee  had 
been  appointed  by  them  to  take  control  of  Its 
operation,  and  they  refused  to  give  Clamo  pos- 
session, or  to  recognize  the  authority  of  Bore- 
man. I.  H.  McCord,  Boremau's  bookkeeper, 
preceded  Clamo  and  Boreman  to  tbe  mine, 
and,  It  is  claimed,  got  the  miners  drunk,  and 
Incited  them  to  mutiny  against  the  company 
and  its  assignee;  but  It  la  not  clear  from  the 
testimony  that  such  was  the  case,  although 
McCord  was  himself  drank,  and  had  a  per- 
sonal encounter  with  one  or  more  of  the  men. 
Grayson,  In  reply  to  Boreman's  dispatch,  sent 
him  the  following  telegram  from  Oakland  in 
the  afternoon  of  the  same  day,  which  was  re- 
ceived at  Baker  City  at  6:60  p.  m.:  "Ft^ 
low  attorney's  advice.  Keep  water  pumped 
out.  Leave  for  Portland  to-night"  It  ap- 
pears that  prior  to,  and  perhaps  at,  this 
time,  Hon.  T.  C.  Hyde  was  Grayson's  coun- 
sel at  Baker  City.  Grayson  arrived  at  Port- 
land on  the  5th,  and  at  once  called  on  Mr. 
G.  Heitkemper,  secretary  of  the  Portland 
Company^  with  reference  to  the  condition  of 
affairs  at  Baker  Ci^  and  the  mine;  and  a 
conference  of  some  of  the  dlrectora  and  stock- 
holders and  their  attwney.  Judge  DeU  Stuart 
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was  arranged  and  liad  with  Grayson,  at 
which  tt  appears  that  he  was  apprised  of  the 
fact  that  they  had  Infonuatlon  from  Baker 
City  that  Boreuian  was  holding  the  mine  for 
him,  and  In  pursuance  of  his  direction.  Gray- 
son denied  that  Boremau  had  any  authority 
for  80  doing,  hot  declined  their  request  for 
an  order  upon  Boreman  to  surrender  the  mine 
to  them;  saying.  In  effect,  that  he  did  not 
know  the  condition  of  affairs,  that  he  would 
do  nothing  until  he  went  to  Baker  and  learn- 
ed the  situation,  and  that  he  would  then  make 
things  right  The  condition  of  the  company, 
and  the  reason  for  the  assignment,  were  dis- 
cussed. Grayson  went  on  to  Baker  City,  ar- 
riving there  on  the  6tli,  and  a  conference  was 
had  with  Clarno.  Touching  what  was  Bald 
at  this  conference,  there  Is  conflict  in  the  tes- 
timony. Clamo  claims  that  he  demanded 
possession  of  the  mine  from  Grayson,  and  the 
latter  denies  that  any  direct  demand  was 
made,  but  says  the  matter  was  talked  over 
between  them,  and  that  he  told  Clamo  he 
was  not  in  a  position  to  surrender  possession, 
as  the  miners  were  holding  It,  and  that  it  was 
useless  for  him  to  try  to  act  until  they  were 
satisfied.  Another  meeting  was  appointed 
for  the  following  day,  but  Clarno  left  for 
Portland  In  the  evening,  and  no  further  con- 
sultation was  had  between  them.  After- 
wards Grayson  attempted  to  get  [wssesslon 
from  the  miners,  but  they  refused  to  surren- 
der until  they  had  taken  out  enough  gold  to 
pay  themselves;  but  finally  they  agreed  to 
cease  operations  on  the  11th,  and  did  at  mid- 
night of  that  day  leave  off  the  extraction  of 
ore  from  the  mine.  On  the  12th  they  clean- 
ed up  the  mill,  secured  the  bullion,  and  on  the 
14th  the  fund  of  ¥5,410.98  derived  therefrom 
was  distributed,  through  the  committee's  di- 
rection, among  the  miners,  pro  rata,  In  propor- 
tion to  their  several  claims  against  the  com- 
pany up  to  the  time  of  their  taking  posses- 
sion, the  fund  paying  &4  per  cent  of  their 
respective  demands.  By  direction  of  the 
committee  the  checks  were  drawn  by  Bore- 
man  In  their  behalf.  Grayson  assumed  pos- 
session on  or  about  the  14tb.  In  the  mean- 
time the  pumps  bad  been  kept  running, 
through  his  directions,  he  becoming  respon- 
Bible  for  the  expenses  thereof.  On  the  17th 
Grayson  wrote  to  the  secretary  of  the  Port- 
land Company:  "Tou  have  forfeited  your 
rights  nnder  the  bond  1  gave  to  the  Virtue 
Mining,  Milling,  and  Development  Company, 
under  which  you  vere  operating  said  mine, 
and  abandooed  It  to  your  creditors.  I  have 
taken  hold  of  the  property,  as  my  right  under 
the  bond."  On  June  30th  the  attorney,  sign- 
ing both  for  the  company  and  its  assigoee, 
wrote  Grayson  at  Baker  City:  "Mr.  Helt- 
kemper  finds  your  letter  on  his  return  from 
Chicago,  and  gave  it  to  me  to  answer.  The 
property  of  the  company,  as  you  well  know, 
was  not  abandoned  to  Its  creditors,  or  any 
one  else.  Your  right  or  authority  to  take  pos- 
session of  It,  Its  proceeds  or  earnings,  Is  de- 
nied. The  assignee  demands  the  mine  and 
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Its  proceeds  and  earnings  from  yon;  also  the 
20-stamp  mill,  which  you  still  fall  to  deliver." 
Grayson  claims  to  have  never  received  this 
letter.  On  July  13th  be  again  wrote  from  6an 
Francisco  to  the  president  of  the  company, 
saying,  among  other  things:  "When  I  was  In 
Portland,  Jn  June,  your  secretary  stated  that 
you  had  so  far  had  a  bard  time,  and  spent  a 
large  sum  of  money,  and.  In  view  of  that,  I 
should  be  as  lenient  as  I  could  in  enforcing 
the  bond  under  wliich  you  were  working. 
Your  only  hope  then  seemed  to  be  that  you 
might  sell  to  some  one,  and  get  your  money 
back.  I  have  not  at.  any  time  desired  to  pre- 
vent you  from  selling,  so  that  yon  might  re- 
imburse yourself,  and  will  not  now  stand  in 
your  way,  (between  this  and  September." 
After  Grayson  took  charge  the  mine  was 
cleaned  up,  and  what  water  remained'  was 
pumped  out;  and  to  some  extent  it  was  oper- 
ated by  the  extraction  of  ore,  and  milling  the 
same,  under  Boreman's  supervision,  he  acting 
for  Grayson  until  near  the  Ist  of  August  In 
the  latter  part  of  July  a  rich  pocket  was  dis- 
covered, and  Grayson  again  visited  the  mine. 
While  there  on  this  occasion,  Mr.  Heltkem- 
I>er  and  Judge  Stuart  went  from  Portland  to 
see  him;  and  Mr.  Heltkemper  testifies  that 
Judge  Stuart,  In  behalf  of  the  assignee,  made 
a  positive  demand  of  Grayson  for  a  surren- 
der of  the  possession  of  the  mine.  Grayson 
denies  the  demand  sub  modo,  although  he  ad- 
mits It  was  talked  about  Stuart  remained 
but  a  short  time,  but  Heltkemper  stayed  for 
several  days.  During  the  time  that  one  or 
both  these  parties  were  on  the  ground,  Mr. 
J.  McNally,  a  miner  of  large  experience,  and 
with  whom  Grayson  had  been  In  correspond- 
ence, came  to  Baker  City,  and,  while  Helt- 
kemper was  still  there,  assumed  the  super- 
vision of  the  mine,  in  the  place  of  Boreman. 
Grayson  testifies  that  It  was  by  virtue  of  an 
understanding  between  him  and  Heltkemper 
that  he  was  put  In  charge,  but  Heltkemper 
denies  this,  and  McNally  says  that  Grayson 
and  Heltkemper  employed  him  to  take  charge, 
McNally  had  not  been  at  the  mine  at  the 
time,  and,  when  he  went  for  the  first  time, 
Heltkemper  and  Grayson  went  with  him. 
Heltkemper  says  In  tbis  connection:  "I  was 
stilt  negotiating  with  some  parties  In  Chi- 
cago who  wanted  to  buy  the  mine,  and  he 
[McNally]  wrote  me  a  very  nice  letter,  that 
I  could  show,  so  I  might  still  sell  the  mine. 
Q.  You  tlK>ugbt  you  might  make  the  sale? 
A.  Yes,  sir;  because  Mr.  Grayson  said  if  I 
could  sell  the  mine  he  would  have  no  objec- 
tions, but  he  would  not  let  us  run  It,  or 
would  not  let  us  have  possession  of  It."  Helt- 
kemper waited  over  several  days,  expecting  a 
party  from  Chicago,  who  It  was  intended 
should  inspect  the  mine  with  a  view  to  pur- 
chasing. As  touching  Grayson's  willingness 
to  allow  the  purchase  under  the  contract, 
Clarno,  In  giving  an  account  of  his  confer- 
ence with  him  on  June  6tb,  says:  "He  [Gray- 
son] stated  that,  If  they  were  able  to  pay 
him  f46,000t  be  would  surrenda  the  mine; 
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that  be  did  DOt  want  the  property;  tbat  be 
bad  other  mines;  that  be  was  getting  M, 
and  It  was  a  long  way  from  borne;  and  that 
If  they  would  pay  him  $46,000  be  was  wlUlng 
to  give  up  the  mine."  GraTson  testifies  that 
when  McNally  took  charge  It  was  agreed 
with  Heltkemper  that  he  shonld  nm  tbe  mine 
in  tbe  Interest  of  the  Virtue  Mining  Company, 
keep  It  open,  and  give  all  benefit  that  might 
arise  therefrom  to  tbe  company;  that  be 
(GraysMi)  was  to  reserve  only  the  expenses 
of  mining  it,  and  the  cmnpany  to  have  tbe 
benefit  of  the  net  proceeds  under  the  bond. 
This  Is  denied  by  Heltkemper  In  a  general 
way.  Orayson  made  no  attempt  at  conceal- 
ment of  the  speclmms  of  rich  ore  tbey  had 
dlB covered.  On  the  contrary,  He  freely  ex- 
hibited them  to  Heltkemper  and  Stuart,  and 
some  of  them  were  exhibited  In  Portland,  to 
aid  In  dlaporinff  of  the  mine;  and  one,  in 
Talue  about  CVOU,  waa  left  with  Heltkemper, 
which  was  later  on  returned  to  Urayson. 
This  concludes  a  narrative  of  the  most  Im- 
portant events  touching  tbe  present  dispute, 
and  from  It  we  are  to  determine  the  relative 
rights  of  tbe  parties. 

It  is  contended:  First,  that  Grayson  and 
Boremao  entered  Into  a  conspiracy  to  hinder 
and  delay  the  Virtue  Mining  Company  In  ralB> 
Ing  the  water  from  the  mine,  and  to  so  bur- 
den  and  incumber  the  operation  of  it  as  to 
compel  tbe  company  to  abandon  Its  privileges 
under  the  conlract  after  It  bad,  at  large  ex- 
pense, practically  freed  the  mine  of  water, 
that  Grayson  might  thereby  reap  tbe  benefit 
of  such  outlay,  and  that  the  fact  of  the  min- 
ers havlUK  taken  forcible  possession  was  but 
the  means  of  a  preconceived  scheme  by 
which  Grayson  should  obtain  possession 
through  thera;  second,  that,  If  the  conspiracy 
Is  not  established,  nevertheless  Boreman  has 
been  frrossly  culpable  in  his  management  of 
the  mine,  that  he  incited  the  men  to  riot,  and 
that  bavinj;  gained  possession  through  this 
means,  the  acts  of  Boreman  became  Gray- 
son's acts,  by  adoption,  and  therefore  bis  poO- 
sesslon  was  wrongful;  third,  that  In  any 
event  the  company  was  not  in  default  under 
the  contract,  and  Grayson  was  not  entitled  to 
possession;  and.  fourth,  that  as  a  result  of 
Grayson's  entry  he  has  waived  strict  per- 
formance upon  the  part  of  the  company  In 
tendering  payment  of  the  purchase  price  be- 
fore suit,  because  (1)  he  Is  himself  at  fault; 
(2)  be  has  rescinded  or  repudiated  the  con- 
tract; and  (3)  an  accounting  was  made  nec- 
essary. Grayson  contends:  First,  that  the 
company  bad  abiindoned  the  mine  when  he 
took  possession,  and  therefore  his  entry  was 
rightful;  second,  that  his  possession  was  ac- 
quiesced In,  and  his  management  agreed  to, 
by  the  company;  and,  third,  that,  the  com- 
pany having  failed  to  tender  the  purchase 
price.  It  has  forfeited  Its  prlTllege  of  purchas- 
ing under  the  contract. 

That  the  mine  was  not  successfully  operat- 
ed under  the  supervision  of  Mr.  Boreman  Is 
a  fact  beyond  dispute,  but  the  company  was 


all  the  while  cognizant  of  bis  methods  of 
management.  George  Walker,  Hb  represen- 
tative and  managing  agent,  wav  on  the 
ground,  and  Boreman  was  subject  to  bl»  bu- 
p&im  antbortty,  and  It  seema  that  Bore- 
man'a  mperrlslon  was  eoncnrred  In,  In  tbe 
main.  We  recall  but  a  ringle  instance  of 
protest  Boreman  was  perhaps  nndnly  so- 
licitous to  serve  the  Interest  of  Grayson,— 
from  what  motlTes  It  does  not  appear;  poMl- 
bly  personal  to  himself.  This  la  made  ap- 
parent from  a  letter  written  hy  Boreman 
April  21tth.  addressed  to  Grayson,  but  nerer 
sent,  wherein  he  gives  sereral  reasons  why 
he  thought  the  company  could  not  succeed, 
and  suggested  that,  If  Grayson  would  come 
to  Baker  City  about  May  10th  or  12tb.  he 
cotild  see  for  himself  where  It  would  be  to 
his  Interest  to  take  hold  of  tbe  mine.  He 
says:  "I  earnestly  ask  you  to  come  tip  as 
soon  as  possible.  It  Is  essential  you  shonld 
come,  and  to  your  best  Interests."  His  acta 
about  tbe  time  of  the  assignment  and  change 
of  possession  also  Indicate  as  much.  But  it 
Is  not  clear  that  Grayson  acceded  to  bis 
wishes,  or  In  any  manner  connived  with  him 
In  the  embarrassment  of  the  company,  or 
tbe  displacement  of  its  possession.  He  did 
appear  at  Baker  City  about  the  9th  of  May,— 
openly,  however,  and  Without  any  attempt 
to  conceal  bis  presence.  Tbe  company  knew 
It.  and  Mr.  Heltkemper,  its  secretary,  was  on 
the  ground  at  tbe  time,  and  the  condition  of 
affairs  was  discussed  between  tbem.  Noth- 
ing was  done  or  attempted  on  the  part  of 
Grayson  Indicating  his  Intention  to  take 
charge  of  tbe  mine  until  the  assignment  was 
made  known  to  bim,  and  we  conclude  that 
no  conspiracy  existed  between  htm  and  Bore- 
man to  oust  the  company  of  possession. 

As  to  the  second  contention:  Boreman,  aa 
superintendent  of  tbe  mine,  being  directly  un- 
der tbe  supervision  of  tbe  company  and  its 
representatives  up  to  the  time  of  the  assign- 
ment, his  acts  must  be  deemed  the  acts  of  tbe 
company,  and  we  do  not  think  It  proven  that 
he  Incited  the  miners  to  riot.  They  proluibiy 
took  charge  of  the  mine  of  their  own  volition, 
In  order  to  make  sure  of  their  wages  then  un- 
paid, knowing  that  the  company  had  assign- 
ed, which  Indicated  its  Insolvency,  so  that 
there  were  no  acts  Imputable  to  Boreman 
touching  the  change  of  possession  for  which 
any  responsibility  could  attach  to  Grayson. 
1  he  dispatch  from  Oakland  would  Indicate 
that  Grayson  bad  emploj'td  a  Baker  City  at- 
torney to  look  after  his  Interests.  This  be 
had  a  right  to  do,  and  to  keep  Wmself  iu- 
fonned  of  any  contemplated  surrender  of  the 
company's  rights,  to  know  of  the  exact  con- 
dition of  affairs  at  the  mine,  at  all  times,  and 
CKpecially  of  such  an  Important  matter  as  tbe 
assignment  by  the  coiipnny  of  all  Its  assets, 
which  carried  to  the  assignee  the  contract 
under  which  It  was  operating. 

Under  the  third  head,  the  company  was 
evidently  not  In  default  unless  the  assign- 
ment the  attendant  circumstances,  and  tbe 
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acta  of  the  ajmigam  operated  u  aa  atendoa- 
ment  It  Is  claimed  ttaat  tbe  company  for- 
feited ita  rigbt  to  poueaslott  reasoD  of  not 
havluff  operated  and  der^ped  tlie  mine  hi 
a  proper  and  wiwkmanUke  manner,  but  this 
eontentlon  la  not  supported  by  tbe  evidence. 
Wbile,  perhapa,  It  was  not  operated  as  Gray- 
■on  tbonsbt  It  abonld  be.  yet  otncr  persona 
of  experience  would  not  be  willing  to  con- 
demn the  work  aa  beiixg  miBldUrvUy  done. 
We  are  not  Inclined  to  hold  tbat  the  act  of 
aaaliounent  was  Itaelf  an  abandimment,  as  It 
seems  to  have  been  resorted  to  as  an  «cpedl- 
Hit  for  the  purpose  of  dlaac^TlnK  the  attach- 
menta,  and  thereby  remorlnc  an  obstractlon 
to  tbe  operation  of  tbe  mine.  The  atockbold- 
era  were  pr^iaied  to  meet  the  eacpoises  un- 
der the  management  of  tbe  assignee,  and  It 
was  tbe  Intention  of  all  concerned  to  keep  H 
ronnbiig.  Howerer,  smne  acta  of  the  com- 
pany and  the  aBalgnee  aabseqnent  to  tbe  as- 
slgnmCTt  are  strongly  hidlcatire  of  a  purpose 
not  to  preas  their  rli^t  to  possession.  Tbe 
aaalgnee,  after  aniofntbig  a  meeting  with 
Grayatm  on  the  morning  following  thtir  con- 
ference on  June  etb,  came  away  to  Fort- 
Isnd  withont  keeping  the  amKrintment;  and, 
although  the  mlnein  remained  In  possession 
some  six  days  later,  neither  he  nor  any  per- 
son In  behalf  of  the  company  returned  to 
Baker  City  with  a  Tlew  to  settling  wtth  the 
Bken,  or  regalidng  possession  of  the  mine,  nor 
was  there  any  eorreqpondence  had  to  that 
end.  In  fact,  no  rcpreaentatlre  of  the  com- 
pany appeued  at  the  mine  to  claim  iKwsm- 
slon  antU  Mr.  Heltkemper  and  Judge  Stuart 
made  the  alleged  demand  for  it  during  the 
latter  days  of  July.  Shortly  after  Ur.  Oray- 
stm  assumed  possession,  he  notlfled  the  com- 
pany of  what  he  had  done,  and  bis  position 
In  the  premises.  Thirteen  di^rs  later  both 
the  assigDee  and  the  company,  letter,  die- 
dalmed  any  abandonment  uptm  their  part, 
and  demanded  the  mine  and  Its  proceeds  and 
earnings.  These  ctrenmstancea,  to  say  the 
least,  do  not  indicate  a  great  deal  of  solici- 
tude on  the  part  of  the  company,  as  re- 
spects possession,  fOr  the  time  being;  but 
they  were  perhaps  sufllclent  to  forestall  an 
abandonment  upon  its  part,  or  tbe  imrt  of  tbe 
aaalgnee.  Under  the  contract,  tbe  company 
need  not  hare  operated  the  mine  for  a  period 
of  60  days,  but  by  Its  arrangements  with 
Grayson  he  was  to  be  notified  if  it  determined 
at  any  time  to  dlscimtinue  Its  operation,  so 
that  he  could  keep  the  water  from  rising 
again;  and  Grayson  claims  that,  although 
not  notified,  tbe  condlUona  were  such  that 
he  waa  JustiBed  In  bellerlng  that  the  com- 
pany did  Intend  to  oeaBe  operations,  and  In' 
entering  for  tbe  purpose  of  preserving  tbe 
property  from  damage.  We  are  not  prepared 
to  say  that  Grayaon  was  not  at  fault  In  en- 
tering when  be  did.  Tbe  conditions  under 
which  he  was  entitled  to  enter  bad  not  trans- 
pired, and  we  believe  his  possession  was 
wrongfully  obtained.  It  was  urged,  how- 
ever, that  Heltkemper,  the  secretary  of  tbe 


company,  agreed  wftfa  Grayson  tn  the  latter 
part  of  July  that  be  (Grayson)  sbonld  retatn 
poBseselcHi  of  and  opiate  tbe  mine,  and  ac- 
count to  tbe  company  for  tbe  net  proceeds, 
after  deducting  expenses  for  operation,  and 
that  McNally  sbould  be  employed  as  superin- 
tendent during  the  life  of  tbe  contract.  But 
It  Is  useless  to  discuss  tbis  proposttloQ,  as 
Heltkemper  was  wit  boot  autbority  to  enter 
Into  such  an  agreement,  ^nd  Grayson  contin- 
ued in  poeaesBlon  In  violation  of  bis  contractu- 
al relations  with  tbe  company. 

Again,  It  la  strenuously  urged  that  Grayson, 
hy  the  act  of  entry  and  attendant  circum- 
stances, rescinded  and  utterly  repudiated  the 
contract  which  operated  as  a  denial  ot  tbe 
eompany's  right  to  purchase,  and  hence  tbat 
It  was  absolutely  excused  from  even  a  tender 
performance  before  entering  suit.  On  the 
17tb  Grayam  wrote:  "Yon  have  forfeited 
your  rights  vmAer  the  bond  •  •  •  under 
wblcb  you  were  operating  the  mine,  and  aban- 
doned It  to  your  credlttns.  I  have  taken  bold 
of  tbe  property,  as  my  right  under  the  bond." 
The  letter  would  seem  to  be  broad  enough  to 
Include  n  denial  of  all  the  company's  rights 
under  tbe  contract,  Irat  It  must  be  conetmed 
hi  the  light  of  the  attendant  cirenmetanees. 
SfHue  time  later  Grayson  wrot^  "I  bare  not 
at  any  time  desired  to  prevent  ymx  from  sell- 
ing, •  •  *  and  will  not  now  stand  In  your 
way.  between  thto  and  September."  The  com- 
pany, prio^  to  the  entry  by  Grayson,  had  l>eeB 
endeavoring  to  sdl,  and  lad  on  Alii^  29tli  of- 
fared  to  sell  to  Grayson  Ita  Interest  in  tbe  con- 
tract on  condition  that  be  pay  to  It  simply 
the  amount  of  mon^  which  had  been  expend- 
ed. Although  this  letter  was  Intended  to  ex- 
plain the  fbrmer,  It  cannot  change  tte  effect. 
But,  prior  to  writing  the  letter  of  tbe  17th, 
Grayson  tM  Olamo  tha^  the  company  could 
have  the  mine  upon  payli^  the  M3*0(X>.  Lat- 
«■  he  told  Heltkemper  the  same  thli«,  in  ef- 
fect, and  ev«i  made  a  more  liberal  offer;  and 
not  only  tbls,  but  Grayson  and  McNally,  his 
snperintendfflit,  lent  their  aariatanee  to  the 
company  and  Its  offlcen  in  their  endeavor  to 
sell  the  mine,  and  we  think  it  waa  falriy 
nndentood  between  the  parties  tbat  Grayson 
did  not  gainsay  the  company's  privilege  or 
right  to  purcfaaae  under  tbe  contract  In  the 
Ugbt  of  these  in(4denta,  Grayson  cannot  be 
held  to  have  repudiated  the  contract  So  tbat 
we  have  here  tbe  conditions  of  defendant  oc- 
cupying posseaalon  In  contravention  of  the- 
stlpulatlons  of  the  contract  ftnd  by  reason  of 
which  he  has  rendered  himaelf  liable  to  ac- 
count on  some  recognised  equitable  baeria,  for 
tbe  output  of  the  mine  during  tbe  holding 
prior  to  the  mstitution  of  the  suit.  Grayson's 
wrongful  possession,  however,  does  not  alone 
excuse  performance  on  the  part  of  the  com- 
pany. If  it  has  suffered  Injury  by  such  pos- 
session. It  has  Its  action  at  law  for  damages; 
but  If  it  would  have  a  speclflc  performance, 
which  seems  to  be  the  purpose  of  the  present 
ault  It  must  Iteelf  perform  all  that  Is  re- 
quired of  It  under  the  contract   What  It  waa 
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■eqtUrecI  to  do  la  order  to  entitle  It  to  a  con* 

v^jruncc  of  the  mine  was  not  prevented  by 
Orrayson'B  wrongful  posseselon,  nor  was  a 
tender  of  perfomiaoce  waived  thereby,  as  It 
vms  not  a  denial  of  the  company's  privilege  to 
purchase.  We  think  It  was  well  understood 
that  Grayson's  possession  In  no  way  inter- 
fered with  the  exercise  of  Its  option  to  pur- 
chase the  mine.  It  was  persistently  urged  In 
behalf  of  plaintiff  that  the  company  was  en- 
titled to  the  exclusive  possession  during  the 
whole  time  to  September  1,  so  as  to  en- 
able it  within  the  spirit  of  the  contract  to 
make  up  its  mind  as  to  whether  or  not  It 
would  exei'cise  Its  privilege,  and  that  Gray- 
«on  not  having  kept  a  condition  which,  in 
point  of  time,  was  to  precede  performance  on 
the  Dart  of  the  company,  thereby  the  company 
was  excused  from  performing,  or  at  least  from 
performing  strictly.  It  Is  very  true  that  the 
company  was  entitled  to  possession  for  the 
purposes  Indicated,  but,  notwithstanding  the 
fact  that  Orayaon  obtained  and  kept  posses- 
alon,  plaintiff  has  chosen  to  enforce  perform- 
ance. This  It  could  not  do  without  luiylng 
the  purchase  price,  and,  if  It  must  first  pay, 
what  Is  there  In  the  transaction  that  will 
valve  payment  in  the  manner  and  at  the  time 
■designated?  Nothing  that  we  can  see.  So 
that  the  fact  of  Grayson's  wrongful  posses- 
«lon  does  not  alone  excuse  strict  performance 
on  the  part  of  plaintiff,  If  he  would  enforce 
specific  performance.  It  might  haVe  excused 
punctuality,  but  not  performance. 

Now  as  to  the  accounting.  It  appears  that 
Graysoo  extracted  bullion  to  the  value  of 
$19,869.81  between  the  time  of  bis  taking  pos- 
session and  September  1.  His  expenses 
tor  the  same  length  of  time  were  $16,273.17. 
During  this  period  no  Improvements  were 
made,  except  what  was  necessary  for  the  op- 
eration of  the  mine.  This  leaves  a  net  prod- 
uct of  $3,596.64.  This  amount  the  company 
•hould  have  the  benefit  of,  providing  it  exer- 
cised its  privilege  to  purchase;  otherwise  It 
could  have  no  interest  in  it.  That  is  to  say. 
If  it  concluded  to  take  the  mine  and  pay  the 
difference  between  this  sum  and  the  $45,000. 
the  right  was  accorded  under  the  contract; 
but,  if  It  did  not  want  the  mine,  then  It  could 
not  claim  any  interest  in  this  particular  fund. 
At  most,  It  could  claim  no  greater  benefit  than 
the  value  of  the  gross  product  There  Is  no 
pretense  that  either  the  assignee  or  the  com- 
pany tendered  to  Grayson  any  part  of  the 
purchase  price,  or  that  an  accounting  was 
ever  requested  or  demanded  prellminai?  to  an 
ascertainment  of  the  amount  required  to  be 
tendered  to  meet  the  balance  due.  An  ac- 
-counUng  out  of  court  would  have  obviated 
the  necessity  of  an  accounting  Id  court,  and, 
whatever  might  have  been  the  result  of  such  a 
demand.  It  Is  certain  there  has  been  no  re- 
fusal on  Grayson's  part  to  account.  It  was 
beld  in  Delchmann  v.  Deichmann,  40  Mo.  110, 
that  uncertainty  as  to  the  amount  actually 
due  will  obviate  the  necessity  of  a  tender. 


But,  unless  Grayson  refused  to  account  wltb 
the  plaintiff,  It  Is  difficult  to  see  how  the  sim- 
ple fact  that  there  was  an  unadjusted  account 
between  the  parties  can  operate  as  a  waiver 
of  the  tender.  But,  aside  from  this,  If  there 
was  a  balance  remaining  after  deducting  the 
proceeds,  whether  net  or  gross,  from  the  $45,- 
000,  it  was  lncumt>^t  upon  the  plaintiff  to 
tender  such  balance.  Payment  being  the 
manner  of  declaring  his  privilege,  no  Interest 
passed  to  him  In  the  mine  unless  be  so  de- 
clared It.  Hence  a  suit  for  specific  perform- 
ance cannot  lie.  Bird.  V.  C,  in  Miller  v. 
Cameron  (N.  J.  Ch.)  15  Atl.  842,  says:  "lliere 
may  be,  doubUess  are,  many  cases  in  which 
the  complainant  would  be  excused  from  show- 
ing an  offer  to  perform;  but  I  cannot  but 
think,  in  a  case  where  the  complainant  is  not 
originally  bound,— that  is,  is  not  bound  at  all 
by  the  contract,  and  cannot  himself  ba 
brought  into  coiurt,— he  should,  by  all  means, 
be  required  to  show  that  he  had  most  foith' 
fully  performed  every  stipulation  on  his  part 
to  be  performed,  so  far  as  they  appear  upon 
the  record.  If  he  Intends  to  bold  the  other 
party  to  the  contract  which  he  baa  signed, 
he  himself  should  not  be  guilty  of  a  moment's 
trifling,  without  a  most  satisfactory  excose." 
See,  also.  Pom.  Spec  Perf.  H  315,  321.  As 
touching  the  amount  which  be  should  have 
tendered,  he  was  called  upon  to  determine 
that  at  his  peril,  or  he  may  .have  tendered  on 
condition  that  Orayson  account  Uf  course. 
If  Grayson  had  taken  ont  a  net  product  of 
$45,000  prior  to  Seplember  1,  1893,  no  tender 
would  have  been  necessary,  and  this  Is  the 
theory  that  plaintiff  seems  to  have  proceeded 
upon.  Or  perhaps  if  he  had  taken  out  ap- 
proximately that  amount  so  that  it  might  rea- 
sonably be  presumed  that  plaintiff  purposed 
purchasing  under  his  option,  the  result  might 
have  been  the  same.  Squlty  has  regard  for 
substance,  rather  than  technical  exaction.  But 
he  has  not  proven  such  a  case.  He  does  not 
even  tender  performance  In  the  complaint  or 
a  willingness  to  pay  any  balance  tliat  may  be 
found  remaining  of  the  $45,000  on  an  account- 
ing. In  Duvall  v.  Myers,  2  Md.  Ch.  4U6, 
Johnson,  Ch.,  says:  "A  party  not  bound 
the  agreement  Itself  has  no  right  to  call  upon 
the  Judicial  authority  to  enforce  performance 
against  the  other  contracting  party,  by  ex- 
pressing his  willingness  in  his  bill  to  perform 
his  part  of  the  agreement.  His  right  to  the 
aid  of  this  court  does  not  depend  npon  his 
subsequent  offer  to  perform  the  contract  upon 
his  part,  when  events  may  have  rendered  It 
advantageous  to  do  aa  but  upon  Its  originally 
obligatory  character."  See,  also,  Ducie  v. 
Ford,  8  Mont  240,  19  Pac.  414,  and  Askew  v. 
Carr,  81  Ga.  686,  8  S.  B.  74.  The  allegation 
la  that  he  Is  "ready,  willing,  and  waiting  to 
perform."  This  is  not  a  tender  of  perform- 
ance. The  offer  in  the  complaint  if  otherwise 
sufficient  should  hare  been  to  do  the  things 
necessary  to  cMopIete  or  mature  the  right 
which  It  was  the  plaintiff's  privilege  to  «c- 


Digitized  by 


Mont.) 


CASCADE  COUNTY  o.  CITY  Of'  GREAT  FALLS. 


437 


qolre,  HO  that  there  could  have  been  no  un- 
certainty touching  his  intention  to  purchaae, 
providing  the  fund  In  the.  hands  of  Qrayson 
proTed  insufficient  to  pay  the  purchase  price. 
As  the  complaint  stands.  plalntUT  does  not 
disclose  a  desire  to  purchate  upon  any  other 
condition,  except  that  of  finding  funds  upon 
an  accounting  sufficient  to  pay  the  purchase 
price.  He  has  failed  to  establish  the  condi- 
tion, and  the  suit  cannot  be  maintained. 

One  element  of  the  prayer  of  plaintiff  Is 
that  he  be  put  in  possession,  and  maintained 
there,  and  that  a  future  time  be  fixed  in  which 
plaintiff  shall  satisfy  any  balance  found  due 
on  the  accounting  after  possession  given,  and 
thia  proposition  was  ui^ed  both  In  the  briefs 
and  at  the  argument.  But  we  think  It  unten- 
able for  two  reasons:  First,  the  act  required 
of  the  court  comprehends  an  order  continuous 
In  its  nature,  requiring  protracted  supervision 
and  direction,  with  the  exercise  of  special 
knowledge,  skill,  or  Judgment  In  the  over- 
sight, to  determine  whether  the  mine  is  being 
operated  under  the  conditions  of  the  contract, 
and  will  not  be  specifically  enforced.  Pom. 
Spec.  Perf.  S  312;  Marble  Co.  v.  Ripley,  10 
WalL  358;  Beck  v.  AUlson,  56  N.  Y  367; 
Mastin  V.  Halley,  9\  Mo.  196.  And,  second, 
the  fixing  a  new  time  for  payment  would  be 
the  making  of  a  new  contract.  The  court 
cannot  make  contracts  for  parties.  Its  duty 
Is  to  determine  their  rights  under  the  cou- 
tracts  tbey  have  made  for  themselves,  and 
when  this  Is  done  it  can  do  no  more. 

Thfa  leaves  undisposed  of  the  question  touch- 
ing the  right  of  the  company  under  the  con- 
tract to  assign  to  Clarno  without  Grayson's 
assent,  and  the  Incidental  questions  of  the  pow- 
er and  authority  of  the  assignee  to  take  the 
possession  of  the  property  assigned  prior  to 
filing  his  undertaking  as  such  an  officer,  or  to 
(q>erate  the  mine  acd  declare  the  option  by 
performance  of  the  conditions  made  necessary 
by  stipolatloD  of  the  original  parties  and  his 
right  to  maintain  the  fcalt,  their  settlement 
not  being  necessary  to  a  determination  of  the 
canse.  What  we  have  Incidentally  said  touch- 
ing Boch  rights  and  authority  has  been  upon 
the  aasumptloa  that  he  was  duly  clothed 
therewith,  but  we  are  not  to  be  understood 
as  having  decided  any  of  these  questions. 

There  was  some  controversy  touching  a  20- 
stamp  mill  which  It  Is  alleged  that  Grayson 
agreed  to  ftnuisb.  This  mill  was  constructed 
at  the  mine  prior  to  the  execution  of  the  con- 
tract with  Ralston,  and  subsequently,  and  prior 
to  the  time  at  which  the  Portland  Company 
became  interested,  was  renovated  and  recon- 
structed Into  a  10-stamp  concern,  and  tills  lat- 
ter went  into  possession  of  the  company,  so 
there  was  no  obligation  on  the  part  of  Gray- 
son to  furnish  a  20-stanip  mill,  as  demanded. 
The  renovated  mill  became  the  property  of 
Grayson  when  the  company  failed  to  purchase 
the  mine  under  the  stipnlated  privilege.  Let 
a  decree  be  here  entered  affirming  the  decree 
of  the  court  below. 


GASCADB  COUNTT  v.  OTrT  OP  ORBAT 

FALLS. 

(Supreme  Court  of  Montana.    Oct  19,  1896.) 

HlOHWATS  —  PlTBLIO  BkIDOS  —  REPAIRS  —  WBA* 

HuxiciPAMTT  Liable  for. 
Comp.  St.  div.  5,  SS  325,  419,  authorise  elty 
councils  to  establish  and  improve  streets,  and 
to  regulate  their  use,  etc.;  sectioos  1852-1854 
provide  for  the  ralsinE  of  funds  to  repair  streets; 
and  section  435  declares  that  no  part  of  the 
streets  of  any  city  shall  be  in  any  road  district 
establifihed  by  the  county  comtmsfuoners,  nor 
be  under  the  control  of  any  county  officers. 
Hdd  that,  where  a  city  extends  Its  limits  so  a* 
to  include  a  bridge  previously  purchased  by  th» 
county  from  a  private  corporation,  such  bridge- 
becomes  a  part  of  the  street,  and  the  city  is  lia- 
ble for  rq>aiiA. 

Appeal  from  district  conrt.  Cascade  conntr; 
0.  H.  Benton,  Judge. 

Action  by  Cascade  county  against  the  dty 
of  Great  Falla,  submitted  to  the  dtstrlct^ 
court  on  an  agreed  statement  of  facts,  to- 
determlne  which  corporation  was  liable  for 
the  repair  of  a  bridge  within  the  city  Umita. 
Judgment  for  plalntlh,  and  defendant  ai>- 
peals.  Affirmed. 

The  controversy  for  determination  Is 
whether  the  city  of  Great  Falls  or  the  coun- 
ty of  Cascade  is  liable  to  repair  and  maliv- 
tain  a  wagon  bridge  spanning  the  Missouri 
river  in  that  city.  The  case  was  submit- 
ted to  the  district  court  upon  an  agreed 
statement  of  facts,  as  provided  by  statute;. 
The  court  rendered  a  judgment  In  favor  of 
the  county.    The  city  appeals. 

An  epitome  of  the  facts  is  as  follows:  Id 
1888  a  private  corporation  built  the  bridge. 
At  that  time,  the  city  of  Great  Falls  ex- 
tended to  the  river  and  the  bridge,  but  did 
not  Include  the  bridge.  In  1890  the  county- 
bought  the  bridge  from  the  private  corpora- 
tion. In  1892  the  county  replanked  the 
bridge,  and  insured  the  same  for  a  period  ot 
three  years  In  favor  of  the  county.  In  1891 
the  said  city  of  Great  Falls,  pursuant  to  the 
laws  governing  municipal  corporations,  ex- 
tended its  limits  to  the  other  side  of  the  riv- 
er, so  that  the  city  now  includes  the  Md^- 
and  Its  approaches  on  both  sides.  There  are- 
some  other  facts  stated,  which,  however,  ar»- 
not  material  to  the  controversy.  The  bridge 
Is  In  a  bad  state  of  repair,  and  both  the 
county  and  city  refuse  to  repair  It  The 
question  for  determination  Is  simply  wheth- 
er the  city  or  the  county  is  liable  for  said. 
repairs. 

The  statutes  of  the  state  which  are  ma- 
terial to  the  Inquiry  are  as  follows: 

Section  S26,  dlv.  6,  Comp.  St.,  reads  as  fol- 
lows: "The  city  council  of  all  cities  Incor- 
porated under  this  act  shall  have  the  fol- 
lowing powers:  •  •  •  (10)  To  lay  out  es- 
tablish, open,  alter,  widen,  extend,  grad^ 
pave  or  otherwise  Improve  streets,  alleys^ 
avenues,  sidewalks  and  public  grounds,  and* 
vacate  the  same;  to  provide  for  lighting  and- 
cleaning  the  streets,  alleys,  avenues;  to  res- 
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alate  tbe  use  of  sidewalks,  and  require  the 
owDem  of  tbe  premises  adjoining  to  keep 
the  same  free  from  snow  or  otlier  obstruc- 
tion; to  regulate  the  depositing  of  a&bea, 
garbage  or  other  offensive  matter,  in  any 
street,  alley  or  oil  public  grounds;  to  pro- 
vide for  and  regulate  street  crossings,  curbs 
and  gutters;  to  regulate  and  prevent  the 
use  or  obstruction  of  streets,  sidewalks  and 
public  grounds,  by  signs,  telegraph  poles, 
postlDg  hand  bills  and  advertisements." 

Other  sections  are  as  follows: 

"Sec.  419.  The  city  council  shall  have  power 
to  condemn  and  appropriate  private  proper- 
ty for  opening,  establishing,  widening  or  al- 
tering any  public  street,  avenue,  alley,  lane, 
pai'k,  sewer,  waterway,  or  for  any  other  pub- 
lic use,  and  the  resolution  or  ordinance  of 
the  city  council  ordering,  directing,  author- 
hslng  or  providing  for  the  taking  of  private 
property  for  any  such  use  shall  be  conclu- 
•Ive  as  to  the  necessity  for  such  taking." 

"Sec.  1842.  It  shall  be  the  duty  of  the  board 
of  county  commissioners  at  each  session 
thereof  to  apportion  the  amount  of  money  Id 
the  treasury  available  for  road  purposes  to 
Itie  several  road  districts,  and  notify  the 
road  supervisor  of  tbe  amount  subject-to  bis 
order,  and  In  no  case  shall  any  snpervlsor  be 
allowed  to  draw  more  mon^  than  la  apjiOF- 
tlooed  to  said  district" 

"Sec.  1852.  It  shall  be  competent  for  the 
mnnfctpal  authorities  of  any  town  or  city  In- 
corporated under  the  laws  of  this  state  to 
provide  by  ordinance  for  the  levy  and  col- 
lection of  a  tax  of  not  exceeding  two  mills  on 
the  dollar  on  all  taxable  property  within 
tbe  corporate  limits  of  such  town  or  city, 
«Dd  also  a  special  tax  of  three  dollars  on 
each  able  bodied  man  between  the  ages  of 
-twenty-one  and  forty-flve  years,  residing 
within  the  corporate  limits  of  such  town  or 
•city,  which  lAiall  constltnte  a  street  fund, 
-and  shall  be  expended  In  opening.  Improv- 
ing and  keeping  fn  repair  tbe  streets  and 
alleys  of  sncb  town  or  city. 

**Sec.  1853.  All  ordinances  for  the  levy  and 
collection  of  street  taxes,  either  special  or 
-ad  TBlorem,  shall  provide  that  persons  liable 
to  pay  the  same  may  work  out  each  taxes. 
If  they  elect  so  to  do.  under  the  direction  of 
the  street  commissioner  or  snpervlsor  of 
such  town  or  city,  upon  the  streets  thereof, 
and  shall  provide  for  giving  notice  of  the 
time  and  place  when  and  where  such  work 
shall  be  required  to  be  done. 

"Sec.  1854.  Wbenever  any  such  town  or 
city  shall  provide  by  ordluance  for  the  levy 
and  collection  of  snch  street  taxes,  no  fur- 
ther or  other  road  tax  shall  be  levied  or  col- 
lected by  the  county  treasurer  of  the  county 
In  which  such  town  or  city  Is  situated,  of 
or  from  the  residents  thereof,  nor  shall  any 
■portion  of  t?ie  road  taxes  collected  In  the 
connty  be  expended  npon  tbe  streets  or  al- 
leys of  Boch  corporate  town  or  dty,  and 
tiilrty  per  cent,  of  tbe  ad  valorem  tax  col- 
lected under  and  by  virtue  of  any  such  ordi- 


nance shall  be  paid  Into  the  county  treasury 
by  the  city  treasarer,  and  so  much  of  said 
thirty  per  cent,  as  may  be  necessary  shall 
be  apportioned  to  tbe  road  district  In  which 
such  town  or  city  la  situated,  to  be  expend- 
ed on  roads  of  said  district  outside  town 
limits,  and  the  surplus.  If  any,  shall  be  for 
the  credit  of  the  general  road  fund." 

"Sec.  435.  No  parts  of  the  streets  of  any 
city  shall  be  in  any  road  district  established 
by  tbe  county  commissioners,  nor  be  under 
the  control  of  any  county  ofllcers.  No  over- 
seer  of  highways  shall  be  elected  In  and  for 
such  city,  but  the  poll  tax  shall  be  collected 
as  hereinafter  provided,  and  shall  be  ex- 
pended on  the  streets,  highways  and  public 
places  governed  by  tbe  city  council  and  of- 
ficers of  their  ai^lntment" 

Sam  Stephenson,  for  appellant  H.  J.  Bas- 
kell,  for  respondent 

PER  CURIAM.  When  the  bridge  was  pnr^ 
chased  by  the  county  from  tbe  private  cor- 
poration, it  was  made  a  free  public  bridge. 
A  public  bridge  Is  part  of  the  highway.  11 
Am.  &  Eng.  Eac.  Law,  541;  Elliott,  Roads  & 
S.  p.  21  et  seq.;  Morrill,  City  Neg.  p.  69  et 
seq.;  and  numerous  cases  dted  In  these  text- 
books. We  are  of  opinion  that  the  statutes 
quoted  In  the  statement  forcing  are  de- 
cisive of  tills  case.  A  bridge,  being  a  part 
of  the  street,  cannot  be  In  any  road  district 
established  by  the  county,  nor  can  It  be  un- 
der the  control  of  any  county  officer.  Comp. 
St.  diT.  5,  S  435.  It  Is  within  the  jurisdic- 
tion of  the  city  officers.  Id.  |  825,  snbd. 
10;  Id.  I  419.  Sections  1852  to  18:»  pro- 
vide for  the  raising  of  funds  by  the  city  for 
repairing  the  streets.  The  reports  are  full 
of  cases  deciding  these  questions,  but  they 
are  not  of  special  Intereat  In  this  contro- 
versy, for  tbe  reason,  as  above  noted,  that  It 
clearly  appears  that  tbe  statutes  are  con- 
clusive. The  Judgment  of  the  district  court 
will  therefore  be  affirmed.  Affirmed. 


STATE  ex  rd.  MATTS  v.  REBK.  Cowtj 
Clerk. 

(Snpreme  Court  of  Montana,   Oct  22,  1890.) 

EliBOTIOMt — PaRTT  NOMriVATIO^ — CBRTtnCATS  OF 
SLSOTOna--l.XnEPBVnKVT  Candidatb— 
Ballot— IsjcNCTioH. 

1.  A  candidate  for  dUtrict  judge  was  Mnn- 
inated  by  a  certificnte  aignpd  «nd  61wl  by  the 
electors  of  the  Silver  Repnhlican  party  Iti  the 
counties  composloK  the  dlWrirt.  TW  oertifloate 
of  DomioatioD  was  filed  under  tbe  direction  of 
the  Btate  and  county  central  committers  of  the 
dintrict,  and  It  was  soiiKtit  to  place  the  noml- 
nev'H  nnme  on  the  official  tiallnt  under  the  head 
of  tbe  Silver  Republicans.  Held,  that  the  di- 
r(>ciioii  of  the  central  committees  did  not  mske 
the  DominRtinn  a  party  action,  eo  an  to  take  it 
out  of  tbe  nile  that  a  nomination  of  a  resnilar 
existing  party  cannot  be  naade  by  a  certificate 
01  eiectoTB.  State  v.  UotwiU  (Mont)  4tf  Pac. 
370,  fol]o^ved. 

2.  ijach  a  nominee  cannot  be  placed  oo  the 
ballot  as  one  independent  candidate^  ^ce  tt  is 
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apparrat  that  the  electon  who  sixaed  the  certlfl- 

catf  of  nomination  intended  to  noiuitiate  him  as 
e  Silvrt  Repulilican,  and  it  will  not  he  preBunwd 
that  they  wotdd  haw  liiniHl  a  cntificate  to  nom- 
inate him  aa  an  InilewDdeDt  caadidate.  State 
T.  Rotwitt  (Mont.)  4(1  Fac.  370,  foUon-ed. 

Petition  bgr  B.  D.  Matte  to  eujofn  W.  J. 
Beek,  county  clerk  of  Greolte  county,  from 
placing  the  name  of  Theodore  Brantley  on 
tbe  official  ballot,  as  a  candidate  for  district 
judiEe,  under  the  head  of  the  Silver  Repub- 
Ucana.    Writ  of  Injunction  made  permanent 

T.  J.  WalBfa,  for  relator.  H.  J.  Haskell  and 
McConneU  &  McCo;meU,  for  reajtondent. 

PKMBERTON,  0.  J.  B.  D.  Matta.  the  re- 
lator, is  the  re^lar  Democratic  candidate  for 
district  Jud^  for  the  Third  Judicial  district 
of  the  atate  of  Montana,  composed  of  the 
counties  of  Deer  Lodge  and  Granite.  It  ap- 
pears also  that  Theodore  Brantley  Is  the  reg- 
Qlar  nominee  of  the  Republican  and  Populist 
parties  for  Judge  of  said  district.  It  also  ap- 
pears from  the  petltioa  that  Theodore  Brant- 
ley was  nominated  by  a  certificate  sixned 
and  filed  by  the  electors  of  the  Silver  Repub- 
lican party  In  the  counties  composing  said 
district  This  certificate  was  filed  with  the 
secretary  of  state,  and  the  nominatlou  of  said 
Theodore  Brantley  under  said  certificate  has 
been  duly  certified  by  the  secretary  of  state 
to  tbe  county  deito  of  Deer  Lodge  and  Gran- 
ite counties.  By  tbts  petition  the  relator 
seeks  to  enjoin  W.  J.  Reek,  who  Is  county 
derk  of  Granite  county,  from  placing  the 
name  of  Theodore  Brantley  on  the  ballot  as  a 
candidate  for  said  office  under  the  head  of 
the  Silver  Republicans.  In  State  t.  Rotwitt 
(Just  decided)  46  Fac.  370.  this  court  held  that 
a  party  nomination  could  not  be  made  by 
petition,  as  is  sought  to  be  done.  In  this  case. 
But  counsel  for  the  defendant  contends  that 
as  the  certificates  of  nomination  In  this  case 
were  signed  only  by  Silver  Republicans  of 
tbe  district,  and  that  said  certificates  of  nom* 
inatlon  were  filed  under  the  direction  of  the 
state  and  county  central  committees  of  said 
district.  It  thereby  tiecame  a  party  action, 
and  legalised  such  nomination  of  Tlieodore 
Brantley,  But  In  answer  to  this  It  la  suffi- 
cient to  say  if  the  law  does  not  permit  a 
nomination  of  a  regular  existing  party  to  be 
made  by  certificate  of  electors,  as  was  at- 
tempted to  be  done  In  this  case,  and  which 
was  so  held  in  State  v.  Rotwitt  supra,  then 
the  direction  of  the  central  committees  to  the 
electors  to  so  act  would  have  no  binding 
force  or  effect,  or  take  It  out  of  the  rule  laid 
down  In  State  v.  Rotwitt,  by  this  court 

Counsel  for  the  defendant  asks  that.  If  we 
hold  the  nomination  of  Theodore  Brantley 
bad  aa  a  party  nomination,  then  that  we  hold 
"that  the  name  of  said  Theodore  Brantley  be 
allowed  to  appear  upon  the  ballot  as  the 
electors*  Sliver  Republican  candidate  for  tbe 
office  of  district  Judge  of  the  Third  Judicial 
distrirt  la  a  separate  column,  or,  if  the  court 
fboaUl  be  of  the  opinion  that  the  electon  had 


no  right  to  use  tbe  name  of  the  Silver  Kepub- 
liean  party,  that  their  nomination  of  the  said 
Theodore  Brantley  be  allowed  to  appear  on 
the  ballot  as  the  electors'  Independent  nomi- 
nation In  a  separate  culuion  for  the  office  of 
district  judge  of  the  Third  judicial  district" 
T\'e  are  of  opinion  that  under  no  circu  in  stan- 
ces can  the  name  of  Theodore  Brantley  be 
permitted  to  appear  as  the  electors'  Sliver 
Republican  candidate,  because  we  do  not  be- 
lieve the  electors  are  authorized  to  nominate 
Theodore  Brantley  as  a  Silver  Republican 
candidate.  Nor  do  we  think  bis  name  should 
be  permitted,  under  the  circumstances  of  this 
case,  to  appear  on  the  ballot  as  an  Indepcud- 
ent  candidate.  Id  determining  this  question, 
we  must  consider  the  rights  of  the  electors 
who  signed  the  certificate  of  nomination  of 
Theodore  Brantley.  It  evidently  was  the  in- 
tention, aa  appears  from  the  allegations  in 
the  answer,  of  the  electors  who  signed  the 
certificate  of  nomination,  to  nominate  Theo- 
dore Brantley  as  a  Silver  Republican.  It 
does  not  appear  anywhere  that  the  electors 
ever  intended  to  nominate  him  as  an  Inde- 
pendent candidate.  He  Is  nominated  and  cer- 
tified as  the  candidate  of  the  Silver  Repub- 
lican party.  We  have  no  right  to  prenume 
that  tbe  electors  who  signed  this  certificate 
of  nomination  would  ever  have  done  so  If  it 
had  been  proposed  to  them  to  nominate  Theo* 
dore  Brantley  as  an  Independent  candidate 
for  judge  of  that  district;  and  for  this  court 
now  to  change  the  nomination  of  Theodore 
Brantley  from  that  of  a  candidate  of  the 
Silver  Republican  party  to  that  of  an  Inde- 
pendent candidate  for  Judge  of  said  district, 
we  think,  would  be  unauthorized  by  the  law 
and  by  tbe  action  of  the  electors  of  that  dia- 
trlct.  and  might  operate  as  a  wrong,  an  !n> 
Justice,  and  a  fraud  upon  the  electors. 

We  are  of  opinion  that  the  questions  In- 
Tolvfd  In  this  case  were  practically  deter- 
mined In  the  case  of  State  t.  Rotwitt  supra. 
It  Is  therefore  ordered  that  the  writ  of  In- 
junction issued  In  tbla  case  be  made  perma>- 
nent 

DE  WITT  and  HUNT,  JJ.,  concur. 


HARMON  T.  HAWKINS,  SherHf. 
(Supreme  Court  of  Montana.    Oct.  19,  1A90.) 

8*LB— STATtTTB  OT  FrACOS— PLRAnrifO — Failcks 
TO  Allbos  DkL*I7KKT, 

l^der  Como.  St  1R87.  rllv.  6.  |  22fl,  pro- 
viding  that  a  sale  of  chattels  in  tlie  poRseiwion 
of  the  fleller,  unlew  aocom|»nied  tir  an  immoili- 

ate  rielivpr;?.  and  followed  by  a  rnntiniied  chnnge 
of  poHfwiwion.  in  rttnelnoive  evidence  of  fmnd, 
as  agninat  the  seller's  creditors,  a  comi^n>nt  in 
an  action  by  a  piiroKnser  a^iiinRt  a  aheriff  for 
eonverflon  of  prr>[K>rty  seized  under  an  Hiinrh- 
ment  ngnlnPt  the  spIIpp,  wMch  nhowB  the  prop- 
erty to  have  been  in  the  apller's  pOMAPWinn  when 
pnrchafied.  and  does  not  allege  an  aetiml  deliv- 
ery and  chnnfce  of  poxKesRion,  Is  demnrrslde. 

Appeal  from  dietrict  court.  Ouster  ooimty; 
George  R.  MlOium,  Judft. 
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Action  by  Leo  C.  Harmon,  receiver  of  the 
Stock  Growers'  National  Bank  of  Miles  City, 
agahut  James  B.  Hawkins,  as  sherlfl  of  Custer 
county.  From  a  judgment  for  defendant,  plaln- 
tUf  appeala  Affirmed. 

This  Is  an  action  for  damages  for  the  al- 
leged conversion  of  personal  property.  It  Is  al- 
leged In  the  complaint  that  the  sheep  In  ques- 
tion were  purchased  by  E.  E.  Batchelor,  as 
trustee  of  the  plalnUfT  bank.  The  sheep,  it  la 
alleged,  were  at  the  time  of  the  alleged  pur- 
chase in  the  possession  of  one  Dan  H.  Bow- 
man; that  the  said  Bowman  was  at  the  time 
of  the  allied  purchase  notified  by  Batchelor  of 
the  same;  that  Bowman  received  the  sheep  from 
said  Batchelor,  and  agreed  to  herd  and  care 
for  the  same  until  they  were  otherwise  dl^xtsed 
The  sheep  were  purchased  by  Batchelor 
ftom  said  Bowman  and  one  MerrlU.  It  seems, 
from  the  imperfect  record  of  the  case,  that  there 
was  a  trial  of  some  sort,  of  the  case,  before 
the  court  without  a  Jury.  Pending  the  trial 
the  plaintiff  aidted  and  obtamed  leave  of  conrt 
to  amend  the  complaint  by  interlining  therein 
words  showing  that  Batchelor  purchased  the 
sbe^  as  trustee  of  the  plaintiff.  This  contin- 
ued the  case,  and  the  court  granted  defendant 
time  and  leave  to  demur  to  or  answer  the 
amended  complalit.  The  defendant  demurred 
on  the  ground  that  the  amended  complaint  did 
not  state  facta  sufficient  to  constitute  a  cause 
of  aetlMi,  and  aho  on  the  ground  that  the 
amended  complaint  was  Inconsistent  with  the 
former  cranplalnta  filed  by  plaintiff.  The  court 
snstalued  the  demurrer.  Plaintiff  declined  to 
amend  the  complaint,  whereupon  Judgment  was 
altered  tat  fiivw  of  defendant  tor  costs.  Plain- 
tiff aiQKala  tnm  the  Judgment 

C.  H.  Loud,  for  awellant  Strevell  &  Pwter, 
for  respondent 

PEMBERTON,  C  J.  (after  stating  the  facts). 
The  sheep  In  controversy,  as  shown  by  the 
complaint  w&x,  at  the  time  it  is  alleged  Batch- 
elor purchased  them  of  Bowman  and  MerrlU. 
all  In  the  possession  of  Bowman.  It  Is  nowhere 
aUe^ed  that  Bowman  and  Merrill,  or  either  of 
them,  ever  delivered  the  she^  to  Batcher. 
The  most  that  can  be  claimed  is  that  when 
Batchelor  purchased  the  sheep  they  were  In  the 
possession  of  Bowman,  and  that  they  were  per^ 
mltted  to  remahi  In  his  possession  uiran  his  al- 
leged promise  to  herd  and  care  for  them  until 
they  were  otherwise  disposed  of.  It  Is  not  al- 
lied that  there  ever  was  an  actual  delivery  of 
the  sheep  to  Batchelor  by  Bowman  and  Merrill, 
or  either  of  them.  There  Is  no  all^tlon  in 
the  complaint  that  there  was  a  change  of  pos- 
session at  the  time  Batchelor  purchased  the 
sheep,  or  at  any  other  time  before  they  were 
attached  by  the  defendant.  ,  The  defendant  Is 
the  dierlff  of  Custer  county,  and  attached  the 
sbeep,  tn  possession  of  Bowman  as  such  officer, 
hi  a  salt  by  one  Jordan  against  said  Merrill, 
and  afterwards  sold  the  Sheep  under  an  execu- 
tloD  laRied  oat  of  the  district  court  of  said 
caaotj  In  Mid  suit   These  fiwts  consthnte  tlie 


conversion  alleged  In  the  complaint  It  Is  stat- 
ed In  the  brief  of  counsel  for  the  respondent 
that  the  court  held  the  complaint  bad  because 
of  the  want  of  an  averment  tber^  that  Batch- 
elor ever  took  actual  possesslcm  of  the  sheep  un- 
der his  allied  purchase  from  Bowman  and 
MerrlU.  Section  226,  dlv.  5,  Comp.  St  1887, 
under  which  this  case  was  tried,  is  as  follows: 
"Every  sale  made  by  a  vendor  <tf  gooda  and 
chattels  in  his  poasessltm  or  under  his  control, 
and  every  assignment  of  goods  and  chattels,  un- 
less the  same  be  accompanied  by  the  Immediate 
dellv^,  and  be  fallowed  by  an  actual  and 
continued  change  ci  possession  of  the  thing  wld 
and  assigned,  shall  be  conclusive  evidence  of 
fraud  as  against  the  creditors  of  the  vendor 
or  the  person  nmiting  such  assignments,  or  sub- 
sequent ptuchasers  In  good  faith."  We  think 
the  allegations  of  the  complaint  fall  tar  short 
of  stating  facts  sufficient  to  constitute  an  Im- 
mediate dellveiTi  and  an  actual  and  continued 
change  of  possession,  of  the  sheep,  as  required 
by  said  statute,  in  order  to  constitute  the  sale 
to  Batchelor  valid  against  cre<Utom  and  subse- 
quent purchasers  In  good  faith.  The  action  of 
the  court  lu  sustaining  the  demurrer  to  the 
complahit  Is  the  only  error  assigned.  We  see 
no  error  hi  the  action  of  the  court.  The  Judg- 
ment appealed  from  Is  affirmed.  Affirmed. 

DE  WITT  and  HUNT,  JJ.,  concur. 


STATE  ex  rel.  GILLIS  v.  JOHNSON,  County 
Clerk. 

(Supreme  Court  of  Montana.    Oct  22,  1890.) 

BLaOTIOSS— PaBTT  NomilATtOXS— RlTAl.  CoMVEK- 
TIOMS. 

A  court  will  not  attempt  to  determine 
which  of  two  rival  connty  conventions,  held  by 
opposing  &ct]OOS  of  the  same  political  party, 
and  each  composed  of  delegates  regularly  elect- 
ed to  a  convention  called  by  the  constituted  au- 
thorities of  the  party.  Is  entitled  to  rmresent 
the  party,  by  enJoiniDg  the  county  clerk  from 
placing  the  names  of  the  nomlneea  of  either 
convention  <m  the  official  ballot. 

Petition  on  lelatloD  of  Makolm  GUUs 
against  Charles  Q.  JohUHOi,  oounty  clerk  and 
recorder  of  Silver  Bow  county,  for  a  writ  of 
Injunction.  Writ  denied. 

F.  T.  McBrlde,  L.  J.  Hamilton,  and  J.  F. 
Forbis.  for  relator.  Thompson  Campbell,  for 
respondent 

PER  CURIAM.  It  appears  In  this  action 
that  the  regularly  elected  delegates  to  the 
county  Republican  convention  of  Silver  Bow 
county  assembled  purstiant  to  regular  call, 
but  were  unable  to  agree  on  an  organisation, 
the  disagreement  arising  when  the  secretary 
of  the  Republican  committee  attempted  to 
call  the  convention  to  order.  (Confusion  reign- 
ed, and  some  violence  Is  alleged  to  have  oc- 
curred, In  the  Auditorium,  where  the  dele- 
gates were  gathered.  Thereupon,  and  It  Is 
averred  by  reason  of  these  acts  of  violence 
and  other  wrongs,  certain  delegates  wlth- 
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drew,  and  asaembled  at  another  place;  stUl 
acting,  it  iB  claimed,  under  the  regular  call. 
At  this  other  place  these  delegates  oi^anlzed 
into  what  is  claimed  to  be  a  convention,  nom- 
inated a  full  county  ticket,  and  adopted  a 
name,  to  wit,  the  "SllTer  Republican  Party," 
but.  It  Is  averred,  with  "no  purpose  of  form- 
ing a  new  or  other  party,  and  for  the  boIu 
and  only  purpose  of  dealgnatlng  the  party  as 
the  'Silver  Republican  Party,'  for  and  as  a 
principle  only,  and  (or  the  purpose,  further, 
—there  being  another  ticket  nominated,  under 
the  name  'Republican  Party,*— to  designate 
for  the  Informa^on  and  knowledge  of  the 
electors  of  the  state  of  Montana,  that  no 
mistake  might  be  made,  and  that  there  should 
be  no  confusion  in  the  Identity  of  the  two 
tickets."  Meantime  the  delegates  who  re- 
mained at  the  Auditorium  organized,  and 
they,  too,  proceeded  lu  convention  to  nominate 
a  county  ticket  We  are  now  asked  by  the 
petitioner,  QlUis,  who  la  chairman  of  the  Re- 
pnbllcan  central  committee  of  Silver  Bow 
county,  to  enjoin  the  county  clerk  from  pla- 
cing on  the  official  ballot  the  names  of  those 
persons  certified  as  nominated  by  the  Silver 
Republican  convention.  No  question  of  the 
right  of  the  delegates  who  assembled  under 
the  call  to  organize  a  convention  Is  pre- 
sented in  this  case.  The  question  Is  simply 
one  of  the  relative  rights  of  rival  factions 
within  the  ranks  of  the  regularly  elected  del- 
egates. Such  a  contention,  under  all  the 
facta  of  the  case,  it  Is  well  to  leave  to  the 
electors  to  determine.  They  cannot  well  be 
misled,  because  the  names  of  the  two  factions 
should  appear  under  different  beads  on  the 
ballot,  and  each  faction  will  appear  but  once. 
At  all  events,  we  shall  follow  the  rule  laid 
down  In  Phelps  v.  Piper  (Neb.)  87  N.  W.  766, 
and  decline  to  interfere.  The  proceedli^  is 
dlsmisaed. 


MURRAY  et  al.  v.  SWANSON  et  al 
(Supreme  Court  of  Montana.    Oct.  19,  1896.) 
HsoBANica'  LiB^fs— Phioritiss  —  Hortoaqb— Ai^ 
uiwAHoa  or  Attoh:(bt*b  Fses. 

1.  Under  Gen.  Laws  1887,  dlv.  6,  S  1874.  pro- 
viding that  liens  for  work  done  or  matprial  fnr- 
nisbea  at  specified  in  said  chapter  "shall  be  pri- 
or to  and  have  precedence  over  any  mortgage 
*  *  *  made  sabseqaent  to  the  commencement 
of  work  00  any  contract  for  the  erecticm  of  snch 
building,'*  etc,  a  lien  for  work  done  in  plaster- 
ing a  ballding  Is  superior  to  a  inevious  mxat- 
gage  givot  after  the  conunencement  of  said 
boildiug. 

2.  Act  March  14,  1889  (16th  Leg.  Assem.  p. 
1T2).  providing  that,  in  an  action  to  enforce  a 
mechaDic'fl  lien,  plaintiet  shali,  if  flaccessful,  re- 
cover  a  reasonable  attorney's  fee,  coats,  re- 
lates to  fees  taxable  as  costs  in  the  trial  court 
only,  and  not  in  the  supreme  court. 

Appeal  from  district  court.  Silver  Bow  coun- 
ty; William  O.  Speer.  Judge. 

Action  by  EL  B.  Murray  and  G.  O.  Murray, 
co-partners  as  Murray  Bros.,  against  Sadie 
Swonson  and  otb«B,  to  foreclose  a  mechanic's 
Hen.  and  bave  it  dedored  a  superior  lien  on 


the  premises.  From  a  Judgment  for  ^In- 
tlffs,  defendant  Samuel  H.  Stuart  appeals,  tin 
other  defmdants  having  defaulted.  Affirmed. 

This  Is  an  action  by  Murray  Bros.,  co-part- 
ners, to  foreclose  a  me(^anlc's  lien  on  certain 
pn^rty  formerly  owned  by  the  defendant 
Swanson,  and  to  have  the  claims  or  liens  of 
the  other  defendants  declared  Inferior  to  the 
lien  of  plaintiffs.  The  defendants  defaulted, 
except  S.  H.  Stuart,  the  appellant,  who  held 
the  mortgage  on  the  premises  covered  by  the 
liens.  The  complaint  alleged  the  perform- 
ance of  the  work  for  which  the  plaintiffs  claim- 
ed a  Hen,  alleged  Its  reasonable  value,  and 
prayed  for  a  reasonable  attorney's  fee.  It  Is 
admitted  by  the  pleadings  that  plaintUfs'  Hen 
was  filed  for  plastering  a  frame  building  own- 
ed by  Sadie  Swanson  at  t;he  time  the  work  wita 
performed;  tbe  plastering  having  been  done 
botween  the  5th  and  15th  days  of  December, 
1892.  The  amended  complaint  averred  that 
S.  H.  Stuart  claimed  a  Hen  by  virtue  of  a 
mortgage  given  to  him  by  Sadie  Swauson, 
dated  November  24, 1892.  It  was  also  alleged 
that  the  mortgage  was  given  after  the  com- 
mencement of  the  work  on  various  contracts 
for  tbe  erection  of  the  building  situated  upon 
the  premises  described  In  the  lien,  Tbe  an- 
swer raised  the  Question  whether  the  mort- 
gage of  Stuart  was  a  prior  lien  on  the  prop- 
erty, and  whether  It  was  entitled  to  precede 
the  lien  of  tbe  plaintiffs.  The  plaintiffs  moved 
for  Judgment  on  the  pleadings.  This  motion 
was  sustained,  and  Judgment  ordered  for  the 
plalntlfEs,  and  decree  entered  adjudging  the 
Hen  set  np  In  tbe  plaintiffs'  complaint  to  be 
superior  and  paramount  to  the  interest  of  the 
mortgagee,  Stuart,  and  awarding  the  plaintiffs 
|50  attorney's  fees.  Tbe  appeal  Is  from  the 
Judgment 

ChasL  O'Donnell,  fox  appelant  C  B.  Leon- 
ard, for  respondents. 

HUNT.  J.  (after  stating  tiw  facts).  The 
portion  of  section  1374,  dlv.  5,  Gen.  Laws 
1887,  appUcable  to  the  present  controversy,  Is 
as  follows:  "The  Hens  for  work  or  labor 
done,  or  material  furnished,  as  specified  in 
this  chaptM-,  shaH  be  prior  to  and  have  preced- 
ence over  any  mortgage,  Incmobrance  or  oth- 
er lien  made  subsequent  to  the  conunencement 
of  work  on  any  contract  for  the  erection  of 
such  building,  structure  or  other  Improvement." 
A  f<»mer  statute  of  tbe  tmltory  ot  Montana 
provided  that  "the  Hens  for  work  or  labor 
done  •  •  •  shall  have  priority  ♦  •  • 
and  shall  be  preferred  to  all  other  Hens  and 
incumbrances  which  may  be  attached  •  •  * 
to  tbe  extent  aforesaid  •  •  •  made  subse- 
quent to  the  commencement  of  said  building, 
erection  or  other  improvement"  Gen.  Laws 
1879,  dlv.  6,  I  827.  In  Davis  t.  Bllsland,  18 
Wall.  659,  tbe  supreme  court  of  the  United 
States  decided  that,  under  this  statute  quoted 
above,  Hens  secured  to  mechanics  and  material 
men  had  precedence  over  aU  other  inciunbran* 
cea  put  upon  the  property  after  the  coinmeBoe- 
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taeat  ot  the  building.  This  coostraetloD  of 
tbe  statute  was  regaxded  as  Just,  tbe  court 
there  saying,  "Why  should  a  purchaser  or 
tender  have  the  beueflt  of  the  labor  and  ma- 
terials which  go  Into  the  property,  and  give  It 
Its  existence  and  value?"  The  same  view  of 
Che  statute  was  taken  by  the  supreme  court 
df  the  territory  in  llason  t.  Germaine,  1  Mont 
2S3,  where  the  court  were  of  opinion  tliat  the 
-Statute  expressly  gave  preference  to  liens  of 
inechanlca  and  material  men  over  any  Incum- 
brance made  subsequent  to  tbe  commencement 
of  the  building.  It  will  be  observed  that  there 
Is  a  dIOFerence  In  the  wording  of  the  statute 
construed  In  Davis  v.  Bllsland.  supra,  and  sec- 
tion 1374,  quoted  above.  The  latter  reads 
thus,  "Subsequent  to  the  commencement  of 
work  on  any  contract  for  the  erection  of  auch 
liuIIdlDg,  structure  or  other  improvement;" 
while  tbe  former  reads  "subsequent  to  the 
commencement  of  said  building,  section  or 
other  Improvement."  But  this  difference  Is 
«xpresBly  referred  to  and  commented  upon  in 
Merrigan  v.  English.  9  Moat  113,  22  Pac.  45S, 
■where  Justice  Bach,  for  the  court,  eald: 
"But  there  Is  no  difference  In  the  meaning. 
When  Crawford  commenced  to  erect  the  build- 
ing, work  was  commenced  on  a  contract  for 
the  erection  of  the  building;  In  other  words, 
that  was  'the  commencement  of  tbe  building.' 
finch  a  construction  of  tbe  statute  as  Is  stated 
In  the  case  last  cited  Is  not  unjust  The  mort- 
gagee knew  tbe  law.  He  knew,  or  could 
bave  known,  that  work  bad  been  commenced 
4m  a  contract  for  the  erection  of  a  building. 
He  knew  that  persons  other  than  the  orlKinal 
contractor  would  perform  work  and  labor 
wbich  would  improve  the  property  upon  which, 
aa  security,  he  advanced  the  money.  He  knew 
4>f  the  lien  which  such  subcontractor  could  ac> 
-4uire.  To  hold  otherwise  would  be  to  destroy 
the  very  purpose  of  this  law,  which  was  to 
Slve  to  the  subcontractor  a  direct  Hen  for  ttie 
value  of  his  labor,  because  It  Is  evident.  If  the 
contrary  was  held,  sucb  liens  would  be  made 
worse  than  a  farce  by  so-called  blanket  mort- 
gages Sled  the  day  after  tbe  improvement  was 
commenced."  The  case  Is  therefore,  upon  this 
point,  determined  by  these  former  construc- 
tions of  the  Montana  Hen  statutes,  and  the 
court  properly  adjudged  tbe  mortgage  a  aufase- 
queut  Hen  to  that  of  plaintiffs. 

The  district  court  allowed  the  respondents 
$00  attorney's  fee,  as  part  of  tbe  costs.  This 
was  authorized  by  act  of  tbe  Sixteenth  legis- 
lative assembly,  approved  March  14,  I8SO.1 
Woitnian  t.  Klelnscbraldt,  12  Mont  310.  3i> 
Pac.  280.  Respondents'  counsel  now  asks  this 
court  to  allow  him  to  be  taxed  as  costs  a  rea- 
sonable fee  for  services  of  counsel  in  the  su- 
preme court  The  only  question  Involved  Is 
whether  the  ststute  referred  to  allowed  attor- 
ney's fees  as  part  of  costs  In  the  supmne 
court  as  well  as  the  district  court    Upon  the 


I  Act  March  14,  1889.  providee  that;  Id  ac- 
tions to  enforce  mechaotcr  Hens,  plalntilT  shall, 
if  BU««Hsful,  vecoTcr  a  reasMiabl*  attorney's 
f  e«b  M  costs. 


general  princli^e  that  costs  are  recoveiable  at 
law  only  by  force  of  smtute,  and  depend  upon 
the  terma  of  the  statute  strictly  construed,  we 
do  not  find  authority  in  the  statute  to  allow 
counsel  fees  In  the  supreme  court  Tbe  stat- 
ute is*  a  severe  one,  at  best,  and  ought  to  be 
strictly  construed.  We  tberefcsv  think  that 
its  application  should  govern  attorney's  fees 
taxi^le  as  cofits  only  in  the  court  in  which  the 
action  la  iutltated.  Jodgment  athimed.  Af- 
flnued. 

PEIMBKBTON,  a  J.,  eoncuEik 

DB  WITT,  J.  I  concur  In  the  Judgment, 
but  Id  the  allowance  of  the  attorney's  fee  in 
the  district  court  only  on  the  ground  of  state 
decisis  and  res  adjudlcata.  Wortman  v.  KMu- 
Bohmidt  12  Mont  316,  30  Pac.  280;  BlVPlT 
Co.  T.  Wells,  Itt  Mont  65,  40  Pac.  78. 


STATE  ex  rsL  BLIOH  t.  REEK. 
(Supreme  Gontt  of  Montana.    Oct  22,  18D6L) 

BLSCTIOSS— APPLIOATtOIf  H»B  Is  JUSCTIOM— LAOHSS 

OF  Relator. 
Where  a  relator  bos  been  guilty  of  ntdi 
laches,  In  bririKing  before  the  court  an  applicap 
tioQ  for  an  iiijunction  against  an  officer  charged 
with  the  dnty  of  preparing  the  official  ballots 
(or  an  election,  that  the  coart  has  not  snfficimt 
time  for  the  proper  consideratioD  of  tbe  oims- 
tioos  involved  before  the  otUcer  is  compriled  by 
law  to  act  the  application  win  be  dismissed. 

Application,  on  relation  of  James  M.  Sligfa, 
for  an  Injunction  against  G.  J.  Keek,  connlf 
clerk  and  recorder  of  Granite  county.  Dia- 

misaed. 

J.  W.  Kinsley,  for  relator.  McConnell  A 
McOonnell  and  H.  J.  Haskell,  for  re^ondent 

PER  CURIAM.  This  proceeding,  in  Its  na- 
ture and  object  Is  similar  to  the  many  other 
election  ballot  cases  which  we  bave  heard 
during  this  week.  The  relator  seeks  to  re- 
strain the  county  clerk  from  placing  upon 
the  official  ballot  certain  names.  The  ques- 
tion raised  here  differs  somewhat  from  that 
presented  In  any  of  the  other  cases.  The 
contention  between  the  relator  and  those  per- 
sons whom  he  B<>eks  to  have  excluded  from 
the  official  ballot  Is:  This  relator  and  his  as- 
sociates claim  to  be  the  nominees  of  the  Sil- 
ver Republican  party  of  Granite  county,  duly 
nominated  by  a  regular  convention  of  that 
party.  Tbe  persons  whose  nominations  be 
attacks  make  precisely  the  same  claim.  In 
other  words,  we  have  a  contention  between 
two  rival  conventions,  each  naming  candi- 
dates for  the  same  county  offices,  and  each 
convention  claiming  to  l>e  tbe  only  regular 
convention  of  the  Sliver  Republican  party. 
It  appears  that  each  convention  was  In  fact 
composed  of  delPKates  as  to  wbom  there  is 
a  showing  that  they  were  elected  from  the 
Ix>dy  of  tbe  electors  of  the  county.  This 
raises  a  question  not  heretofore  decided,  and 
one  of  very  .sreat  Importanoe.   We  are  la- 
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fonned  that  the  official  ballot  must  be  print- 
ed and  advertised  to-morrow.  All  bustoesa 
of  this  court  has  been  set  aside  for  the  last 
week,  and  our  whole  attention  has  been  oc- 
cupied in  the  bearing  of  these  election  ballot 
cases.  The  certificate  of  nomination  which 
this  relator  seeks  to  attack  was  filed  on  Octo- 
ber 13th.  The  Tltaliy  Important  questions 
avowed  In  the  case  liave  been  allowed  to  rest 
until  this  time,  and  now  their  consideration 
is  thrust  upon  na,  when  there  Is  absolutely 
no  time  for  a  consideration  which  would  en- 
able ns  to  arrive  at  any  proper  conclusion, 
or  one  that  would  be  satisfactory  to  our- 
selves or  tlie  electors.  Just  what  may  be 
the  duty  of  the  court  as  between  rival  con- 
Tentions  which  make  something  of  a  show- 
ing (how  satisfactory  It  may  be  we  are  not 
prepared  to  say)  that  they  were  representa- 
tive and  composed  of  delegates  coming  from 
the  electors,  we  are  not  atile  to  determine  In 
a  few  hours'  consideration.  The  subject  is 
too  Important  and  too  far-reaching.  By  rea- 
son of  laches  and  negligence  of  the  relator 
in  not  presenting  his  case  so  that  the  court 
would  have  a  reasonable  time  for  its  consid- 
eration, we  shall  dismiss  the  application,  and 
refuse  in  any  way  to  interfere  with  the  action 
of  the  county  clerk.  We  do  not  consider  that 
it  Is  our  duty  to  stop  tbe  proceedli^  of  an 
Section  wh^  the  qnestlon  is  forced  upon  us 
at  this  late  hour.  We  reserve  any  expression 
of  opinion  as  to  the  merits  of  the  case. 


BASDWELL  et  al.  v.  ANDERSON  vt  sL 

<Bapi«me  Oonrt  of  Montana.    Get  19,  1886.) 

MonoM  roBNswTRiAb— SpKCivicATionsorEsBOB 
— JasuvnciBsior  or  Etidsmob-4iudb- 

4)VATB  ASSieXMBNTS. 

1.  An  action  on  an  seconnt  and  to  ftMrsdose  a 
mpchaDlc*a  lien  was  tried  to  the  court.  Tbe 
Court  made  no  fioditigB,  and  held  generally  for 
defendaota.  On  a  motion  for  a  new  trtal,  a 
meciflcation  of  error  was:  "The  court  erred  la 
findiag  that  M.  was  in  any  way  incapacitated 
from  making  a  contract  with  A.,  the  contractor, 
to  fomiah  materiala  described  in  plalntiff'B  com- 
(daint,  •  *  *  Bod  the  evidence  herein  taila 
wholly  to  snatain  the  duding  of  the  court  in  thla 
particular."  BeM,  that  the  statement  did  not 
specify  the  particolar  errors  on  n-hlch  the  party 
would  feb.  as  required  bj  Code  Civ.  Proc  1887. 
I  308.  sabd.  8.  and  was  properly  dluvgarded. 

2.  A.  apeclfication  of  the  inaufiiclency  of  the 
evidence  to  justify  the  verdict  or  other  deci- 
aioo,  on  a  motion  tat  a  new  trial,  in  terms,  "The 
findings  of  tbe  court  to  the  effect  that  tbe  value 
of  the  materials  described  in  the  complaint  bad 
not  been  aafitciently  proven  are  unsupported  by 
tiie  evidence,  and  in  direct  conflict  with  the 
■ame.  and  are  one  of  the  errora  specified  by  tiie 
plaintiff  berein^"  is  bad  as  an  asaigoment  of  in- 
Bofficiency. 

Appeal  from  district  court.  Cascade  coun- 
ty; O.  H.  Benton,  Judge. 

Action  by  Charles  S.  Bardwell  and  others, 
partners  as  BardweU,  Robinson  &  Co.« 
against  H.  A.  Anderson,  Timothy  E.  Collins, 
and  John  Lepley.  From  a  Judgment  in  fa- 
v»r  of  defendants,  and  an  order  denying  « 
new  trial,  pUlntUXs  appeal.  Affirmed. 


T.  E.  Brady  and  F.  A.  Merrill,  for  appel- 
lants, Wm.  Plggott,  Ransom  Gooper,  and  J. 
A.  UoffmaUt  for  respondents. 

DE  WITT,  J.  This  is  an  action  upon  an 
account  and  to  foreclose  a  mechanic's  lien. 
The  plaintiffs  are  assignees  of  the  account 
and  the  lien  of  F.  M.  Morgan,  who  furnish- 
ed material  to  the  defendant  Anderson,  a 
contractor,  to  go  Into  tbe  building  of  defend- 
ants Collins  and  Lepley.  The  case  was  tried 
to  the  court  without  a  Jury.  Ttie  court 
found  for  the  defendanta  who  were  served, 
to  wit,  Collins  and  Lepley.  PlaintiflTs  moved 
for  a  new  trial,  which  was  denied,  and  ap- 
peal now  from  that  order,  and  from  tbe 
Judgment. 

Tbe  points  discussed  by  counsel  are  those 
made  upon  tbe  motion  for  a  new  trlaL  At 
the  outset,  tbe  respondents  stand  firmly  up- 
on their  position  tliat  upon  the  motion  for 
a  new  trial  there  was  no  sufficient  sjieclQca- 
tlon  of  errors  of  law  or  insnfflclency  of  evi- 
dence. As  remarked  In  Zlckler  v.  Deegan. 
16  Mont.,  at  page  200.  40  Pac.  410.  this 
court  has  been  lenient  in  entertaining  ap- 
peals where  the  specifications  vrere,  per- 
haps, not  wholly  what  they  should  tw.  Bnt 
we  cannot  Ignore  the  objections  made  to 
these  specifications.  A  particular  point  Is 
made  upon  tbem  by  respoudoits.  We  must 
therefore  examliia  their  alleged  insufficien- 
cy. 

The  court  made  no  findings  whatever.  It 
simply  held  generally  for  the  defendants. 
There  being  no  Jury  trial,  and  thus  no  in- 
structions, therefore  tbe  view  which  tbe 
court  took  of  the  law  is  not  clearly  am>ar- 
ent  The  statement  on  motion  for  new  trial 
opens  with  the  recital  tiiat  tbe  court  gave 
Judgment  in  favor  of  the  defendants,  and 
then  proceeds  to  what  the  moving  parties 
claim  are  the  specifications  of  error.  They 
state  as  follows:  "In  reaching  said  conclu- 
sion and  tbe  rendition  of  said  Judgment,  the 
court  erred  In  the  following  particulars,  all 
of  which  were  excepted  to  by  the  plaintiffs, 
to  wit."  Then  follow  11  paragraphs.  We 
will  take  tbe  first  as  an  example.  It  is  as 
followB:  "The  court  erred  In  finding  that  F. 
M.  Morgan  was  In  any  way  incapacitated 
from  making  a  contract  with  H.  A.  Ander- 
son, the  contractor,  to  furnish  tbe  materials 
described  In  plaintiff's  complaint  to  the  Col- 
lins and  Lepley  bulhllog.  by  reaaon  of  any 
relations  existing  between  blm  and  Collins 
and  Lepley,  the  defendants;  and  the  evi- 
dence herein  falls  wholly  to  austaln  the 
finding  of  tbe  court  in  tbla  particular."  This 
purports  to  be  a  specification  of  an  error  of 
law.  It  is  not  an  error  of  law  at  all.  Tbe 
practitioner  Is  complaining  that  tlie  court 
found  that  which  he  states  the  evidence 
wholly  falls  to  sustain.  In  so  finding,  if 
there  Is  any  cause  for  complaint,  it  is  not 
that  there  was  any  error  of  law.  but.  on  the 
other  hand.  It  would  be  that  the  evidence 
did  not  suataln  the  flndlag.  Our  statute  pro- 
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vldes  (Code  OIt,  Proc.  1S87,  |  288.  subd.  3) 
as  follows:  "When  the  notice  for  tbe  mo- 
tion deBlgnato^  aa  the  groand  of  motion, 
the  lusufflclency  of  the  evidence  to  Justify 
tbe  verdict  or  other  decision,  the  statement 
shall  specify  the  particulars  In  which  snch 
evidence  Is  alleged  to  be  insufficient.  When 
the  notice  deslgnateB.  as  the  ground  of  mo- 
tion, errors  In  law  occurring  at  the  trial, 
and  excepted  to  by  the  moving  party,  the 
statement  shall  specify  the  particular  errors 
upon  which  the  party  wIU  rely.  If  no  such 
speclficaUona  be  made,  tbe  statement  shall 
be  disregarded  on  the  hearing  of  the  mo* 
tion."  As  to  this  matter,  Mr.  Hayne,  In 
bis  book  on  New  Trial  and  Appeal,  says,  at 
page  426,  S  148:  "And  It  Is  to  be  observed 
that  specifications  of  errors  In  law  are  not 
to  be  confounded  with  specifications  of  the 
insufficiency  of  the  evidence.  An  Instance 
of  tMs  is  to  be  found  in  Smith  v.  Christian, 
47  CaU  18.  In  that  case  the  specification 
was  as  follows:  *Def aidant  spedfles  the  fol- 
lowing particulars  in  which  the  court  erred: 
The  testimony  shows  that  the  award  Is  void, 
it  having  been  made  by  an  umpire  selected 
by  lot.  The  testimony  or  pleadings,  as  ad- 
mitted, show  that  the  segregation  of  the 
award  was  without  authority;  that,  by  the 
submission,  it  was  only  provided  for  award- 
ing damages  In  the  aggregate,  If  any,  and 
the  arbitrators  had  no  authority  to  deter- 
mine what  each  party  should  pay.  There 
waa  no  subsequent  promise  to  pay.  There 
was  no  consideration  to  support  any  such 
promise  if  made.'  Tblp  was  held  to  be  in- 
sufficient, and  the  court  said:  These  speci- 
fications cannot  be  considered  to  be  specifi- 
cations of  the  particulars  In  which  the  evi- 
dence waa  insufficient,  because  they  are  not 
stated  to  be  such.  On  the  contrary,  they 
are  expressly  set  forth  as  being  errors  in 
law,— "particulars  In  which  the  court  erred." 
But  it  Is  clear  that  the  matters  thus  set 
forth  do  not  constitute  errors  of  law.  It  la 
not  an  bttot  of  law  that  the  evidence  is  in- 
sufficient to  Justify  a  particular  finding  of 
fact*"  See,  ^ao,  section  100.  The  case 
which  Mr.  Hayne  cites,  Smith  v.  Christian. 
Is  affirmed  In  Hellbron  t.  Ditch  Co.,  76  CaL 
17  Pac.  8S2;  Nichols  r.  Jones,  14  Colo. 
60,  2S  Pac.  88;  Ounnlngtou  v.  Scott,  4  Utah, 
44(1.  11  Pac.  678. 

Applying  these  principles  to  the  specifica- 
tion before  us,  we  find  that  it  is  wholly  insuf- 
ficient as  a  specification  of  an  error  of  law, 
because  it  does  not  describe  in  any  way*  an 
error  of  law.  If  the  court  were  inclined  to 
take  a  loose  view  of  the  subject,  and  say 
that,  while  the  counsel  has  pretended  to 
specify  an  error  of  law,  we  will  stlU  consid- 
er his  languid  as  a  specification  of  Insuffi- 
ciency of  the  evidence,  even  then  the  specifi- 
cation would  be  wholly  bad,  for  the  reason 
that  It  simply  states,  "The  evidence  herein 
tails  wholly  to  sustain  the  finding  of  the 
court  in  this  particular."  This  would  be  bad 
even  as  a  qwcfficatlon  of  Insuffldency.  Bank 


V.  Roberta,  8  Mont.  S23.  23  Pac  718;  ZlcUer 
V.  Deegan,  16  Mont  188,  40  Pac.  410. 

We  will  quote  a  few  more  of  the  specifica- 
tions to  illustrate  ttielr  Insnfflctency:  "(2)  The 
court  erred  In  finding  that  there  was  any 
fraud  perpetrated  upon  the  defendants  Ool- 
Uns  and  Lepley  by  reason  of  the  transac- 
tion set  forth  in  phUntUft'  conq^lalnt,  be- 
tween F.  M.  Morgan  and  the  defendant  H.  A. 
Anderson,  which  fraud  would  In  any  way 
be  to  tlie  injury  of  tbe  defendants  OaHllm 
and  Lepley.  ^  The  court  erred  in  holding 
that  tbe  agreement  between  F.  M.  Morgan, 
the  assignor  of  pUlntlffs*  lien,  and  H.  A.  An- 
ders(HD,  was  a  void  transaction  as  between 
F.  M.  Morgan  and  tbe  defendants  Collins  and 
t«pley,  Instead  of  being,  at  most,  a  voidable 
transaction.  The  court  erred  In  holding 
that  tbe  def^ants  Collins  and  Iiepley  wm 
entitled  to  a  dismissal  of  this  action,  or  had 
any  defense  to  the  claim  of  tbe  idalntiffs 
herein,  without  havhig  first  paid  pkdntifls  tbe 
reasonable  value  of  the  lumber  and  materfals 
used  In  the  construction  of  their  buHdlng,  or 
the  return  of  said  materials,  and  that  their 
retention  of  said  materials  was  not  a  waiver 
of  any  rights  they  might  have  to  repudiate 
said  contract  (5)  The  court  erred  In  finding 
that  the  defendants  Collins  and  L^ey,  and 
particularly  Timothy  SI.  Golllna,  who  had  the 
management  and  control  of  fhB  ereetUm  of 
this  building  for  Lepley  and  himself,  were 
not  aware  that  F.  M.  Moi^an  was  furnishing 
to  Anderstm  the  materials  described  in  the 
complaint  as  the  evidence  idainly  shows  that 
he  (Collins)  did  know  It  and  neither  he  nor 
Lepl^  ever  objected  to  Morgan  carrying  out 
said  contract  but  racpreaaly  ratified  such  ac- 
tion, as  the  evidence  appears;  by  paying  to 
Morgan  the  moneys  be  had  expended  In  pay- 
ment of  freight  upcm  these  materials,  and  also 
hy  paying  hbn  mon^  which  he  claimed  due 
at  tbe  same  time  for  several  materials  that  be 
furnished  to  the  contractor  Anderson.  (jSt 
Tbe  court  erred  In  finding  that  tbe  platntUb 
had  not  proved  all  the  Issues  set  up  by  the 
pleadings  in  favor  ot  the  ^alntlffs."  While 
these  spedfications  pretend  to  point  out  an 
error  of  law,  th^  have  to  do  not  at  all  ^th 
the  law,  but  wholly  with  the  facts.  I^tedfi- 
cation  No.  10,  perhaps,  Is  an  assignment  of 
Insufficiency.  It  reads  as  follows:  "The  find- 
ings of  tbe  court  to  the  effect  that  the  value 
at  tbe  materials  described  In  the  complaint 
had  not  been  sufficiently  jiroven  axe  unsup- 
ported by  tbe  evidence,  and  in  direct  con- 
flict with  the  same,  and  are  one  of  tbe  errors 
specified  by  the  plalntllTs  herein."  This  Is 
plainly  a  specification  as  to  the  insufficiency 
of  the  evidence,  and  an  Inspection  of  it  shows 
that,  as  snch  a  Bpeclficatlon,  It  Is  clearly  bad. 
See  Montana  cases  above  cited.  The  dl»- 
trlct  court  was  Justified  In  Jgnorlng  these 
specifications,  and  we  must  sustain  its  ac- 
tion In  denying  a  new  trfaL 

This  disposes  of  all  that  Is  sought  to  be 
brought  before  us  on  this  appeal.  The  idaln- 
tiffs do  not  cwtend  that  they  were  entitied 
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upon  the  trial  to  a  personal  Judgment  against 
the  contractor  Anderson,  for  the  reason  that 
he  had  not  been  served  with  Bummons,  and 
nerer  appeared  in  the  case.  The  Judf^ment 
and  order  denying  &  new  trial  will  therefore 
hare  to  be  affirmed.  Affirmed. 

PEMBBRTON*  a  J.»  and  HUNT,  3n  con- 
cur. 


STINSON  T.  ROUBKB. 
(Bnpieme  Coart  of  Idaho.    April  24,  1886.) 
&PPBAL— Harmlbbb  Error. 
Where  tbe  alleEations  of  the  complaint  are 
■Dpported  hj  the  proofs,  and  the  Terdlct  and 
jntVineiit  are  In  accordance  with  both,  the  sn- 
preme  court  wUl  not  grant  a  new  trial  becanae 
an  inatmctioD  was  giren  which,  although  cor- 
rect as  an  abstract  taindple  of  law,  was  not 
applicable  to  the  case. 
(Syllabns  hj  the  Conrt) 

Appeal  from  dlitrlct  court,  Nes  Faces  ooimty; 
W.  O.  Piper,  Judge. 

Thomas  Stlnson,  plaintiff,  brings  snlt  against 
T.  F.  Ronrke,  defendant,  for  work  and  labor  in 
threshing  wheat,  demanding  the  sum  of  f330.- 
36,  and  also  as  the  assignee  of  11  other  par- 
ties who  claim  to  have  performed  work  and 
labor  for  the  defendant  in  harvesting  and 
tbresUng  said  grain;  amounting  in  the  aggre- 
gate, together  with  the  claim  of  Stlnson  him- 
self, to  the  sum  of  |1,078.01.  The  defendant 
demurred  to  the  complaint,  which  demurrer 
was  overmled  by  the  court,  and  defendant 
filed  bis  answer,  denying  each  and  every  alle- 
gation In  the  complaint.  The  cause  was  tried 
before  the  court  and  a  jury,  resulting  In  a 
verdict  and  Judgment  for  plaintiff  in  the  sum 
of  $1,040.00.  Defendant  moved  the  court  for 
a  new  trial,  which  was  denied.  Thereupon  be 
appealed  to  this  court,  both  from  the  Judg- 
ment and  from  the  order  overruling  motion 
for  new  trial.  Affirmed. 

James  B.  Babb,  C»  qipellant  S.  8.  Doming 
and  James  W.        for  respcmdent 

HOUOAN,  a  J.  (after  stating  the  facte). 
The  witnesses,  being  assignors  of  the  claims  up- 
on which  suit  Is  brought,  testified  that  one  G. 
V.  Hamilton,  who  claimed  to  be  the  agent  of 
Rourke,  the  defendant,  came  upon  the  ground 
where  the  wheat  was  grown,  on  the  Indian  res- 
ervation in  Latah  county,  Idaho,  and  empk^ed 
tbem  to  work  m  the  harvesting  and  thresbtng 
at  the  wheat  raised  by  Bergevin  Bros.  &  Mar> 
tin,  and  upon  which  the  defendant  held  a  mort- 
gage. As  evidence  of  bis  right  to  make  con- 
tracts for  the  dtf  endant,  Rourke,  HamlltoD  ex- 
hibited a  letter  of  attorney  from  the  defendant, 
ot  the  following  tenor:  "To  Whom  Handed: 
This  is  to  satisfy  that  I  have  this  disappointed 
the  beam,  George  Y.  Hamilton,  my  agent  for 
tbe  pmpose  of  looking  after  and  handling,  and 
taUng  such  action  as  lie  may  deem  beet  and 
proper  In  the  matter  of  tbe  Bo^vln  Bros.  & 
Martin  oop  of  whetit,  on  the  Nez  Perces  Indian 
reservation,  near  Gcswaee,  Idaho,  on  which  said 


crop  I  have  a  mortgage.  Any  arrangements  or 
contracts  entered  into  by  him  In  connection 
therewith  will  be  protected  and  enforced  by  me. 
He  has  full  power  and  authority  to  make  any 
arrangements  or  contncts  be  may  deem  best 
In  tbe  premises.  [Signed]  T.  F.  Rourke,  Pen- 
dleton, Oregon.  September  6th,  1895."  A  copy 
of  this  letter  was  produced  by  Hamilton,  and 
put  m  evidence  in  this  case.  It  will  be  seen 
that  this  letter  gives  Hamilton  full  powo-  to  act 
for  defendant  in  the  premises,  and  in  it  Rourke 
agrees  to  protect  and  enforce  any  and  all  ar- 
rangements and  contracts  entered  Into  by  Ham- 
ilton, for  defendant.  In  the  matter  of  harvesting 
and  securing  the  eaid  crop  of  wheat  The  evi- 
dence shows  that,  before  the  appearance  of 
Hamilton,  <me  Jackson,  who  bad  taken  the 
contract  for  harvesting  the  wheat  from  Berge- 
vin Bros.  &  Martin,  had  ceased  tbe  work  of  har- 
vesting, for  tbe  reason  that  Bezgevln  Bros.  & 
Martin  could  no  longer  furnish  the  means  to 
pay  for  the  harvesting  and  threahiug  of  the 
grain.  The  men,  being  fearful  of  losing  the 
pay  for  their  woric,  bad  quit  also.  Upon  the 
arrival  of  WftTniitnti,  he  shows  this  letter  of  at- 
torn^ fnmi  Rouiice  to  the  men  who  had  been 
oigaged  In  the  harvesting  of  the  crop,  and  to 
others  whom  be  wished  to  engage  to  assist  In 
the  work,  and  represented  to  these  men  that  be 
had  full  power  to  act  for  Rourke  In  the  harvest- 
ing of  the  gram;  that  thereafter  tliere  would 
be  no  trouble  about  tbe  nxHiey  for  paying  tbe 
DKO  toe  their  woriL  Upon  these  representa- 
tions of  Hamilton  being  made  to  these  men, 
and  to  parties  whom  be  desired  to  employ  to 
go  upon  the  ground  and  thresh  the  wheat,  woik 
was  agam  commenced.  Tbe  men  testified  that 
Hamilton,  m  person,  employed  each  one  of 
them,  at  a  stipulated  price,  to  go  on  and  per- 
form this  woric;  also  agreed  with  the  threshers 
upon  the  amount  they  were  to  receive  per  bushel 
for  threshing  the  grain;  stating  also  to  tbem 
that  the  money  was  ready  as  soon  as  the  work 
was  done.  It  is  true  that  Hamilton,  In  his  tes- 
timony, denied  making  special  contracts  with 
these  men,  or  any  of  tbem;  but  the  evidence 
that  he  did  make  these  contracts,  and  repre- 
sentations to  tbe  men,  is  overwhelming,  and,  It 
seems,  was  not  doubted  at  all  by  the  Jury,  and 
certainly  is  not  by  the  court.  There  can  be  no 
question  of  tbe  fact  that  Hamilton  employed 
these  men  to  do  this  woik,  and  also  that  be 
represented  to  tbem  that  he  had  the  money  to 
pay  tbem,  and  that  he  was  the  agent  of  Eourke, 
and  obtained  the  money  from  Rourke. 

The  appellant  relies  specially  upon  the 
following  assignment  of  errors:  "The  court 
med  in  giving  to  the  Jury  tbe  following  In- 
struction: 'You  are  further  Instructed  that 
while  one  person  cannot  make  another  his 
debtor,  without  the  consent  of  tbe  latter,  or 
recover  for  services  rendered  for  another 
without  a  request,  express  or  implied,  yet  if 
one  stapds  by,  and  sees  another  doing  work 
for  him,  beneficial  In  Its  nature,  and  over^ 
looks  It  as  It  progresses,  and  does  not  Inter- 
fere to  prevent  or  foibid  It,  but  appropriates 
such  labor  to  his  own  use,  then.  In  tbe  ab 
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■ence  of  a  special  contract  a  reqnest  wlU  be 
in<plled,  and  tlie  person  for  whom  t1i«  work 
haa  been  done  will  be  Hable  to  pay  for  tbe 
work  ^hat  tlie  same  was  reasonably  wortb, 
onless  It  expressly  appears  from  the  eTldmce 
that  It  was  done  as  a  gift  or  gratuity.  And 
yon  are  further  Instructed  that  when  one 
person  labors  for  another,  with  bis  knowl- 
edge and  consent,  and  the  latter  voluntarily 
takes  tbe  benefit  of  such  labor,  then  tbe  law 
will  presume  that  the  laborer  Is  to  be  paid 
for  his  labor,  unless  tbe  contrary  la  shown 
by  the  evidence;  and  If  no  spiwlal  contract  la 
proved,  fixing  the  price,  then  the  laborer  ia 
entitled  to  bara  what  bis  services  were  rea- 
sonably wortb,*— First,  because  It  Is  not  ap- 
plicable to  the  Ua'iUlty  of  a  crop  mortgagee 
tor  labor  performed  In  heading  or  threshing 
the  crop;  second,  because  tbe  c<Hnplaint  in 
this  case  Is  not  based  upon  Implied  contracts, 
but  upon  express  ones,"  The  secwd  objec- 
tion win  t>e  considered  first,  as  tbe  consldeiBr 
tlon  of  that  would  appear  to  settle  both. 

Tbe  plaintiff  testifies  to  tbe  ccmtract  snb- 
slantlally  as  alleged.  Seven  of  tiie  men  wbo 
were  the  assignors  of  Stlnson  also  testify  in 
the  case,  for  each  <rf  whom  an  express  con- 
tract was  alleiBBd  with  Hamilton,  as  the 
agmt  of  Rourfce,  the  defendant.  The  testi- 
mony of  Means  and  Hamilton  abundantly 
■how  the  agency  of  Hamilton.  D.  A.  Woods, 
one  of  tbe  threshers,  swears  to  a  specific  con- 
tract In  detail.  J.  I.'  Long  made  a  contract 
with  Olrault  but  declined  to  go  to  work  un- 
til be  saw  Hamilton.  By  this  contract  be 
was  to  get  00  cents  per  day,  each,  for  15 
bead  of  horses,  and  ^5  per  day  for  himself 
and  his  machine.  When  he  saw  Hamilton 
the  latter  asked  him  why  he  did  not  fro  to 
work.  Long  replied  that  he  would  go  to 
woi^  as  soon  aa  he  knew  who  was  to  pay. 
Uamllton  mid,  "All  right,"  he  would  see  that 
he  was  pntd.  Hamilton  also  told  Long  that 
whatever  contract  Girault  made,  be  (Hamil- 
ton) would  stand  by.  O.  T.  Riley  swears  tt> 
a  personal  contract  with  HamlltoD,  substan- 
tially as  alleged,  with  mncb  conveniatlon 
concernlnjc  tbe  pay,  unimportant  In  itself, 
but  Important  as  giving  character  to  the 
TV'hoIe  of  bis  testimony,— fri ring  It  the  Impress 
of  trulb.  A.  K.  Richardson  ran  a  header. 
He  swears  to  an  express  contract  with  Ham- 
ilton about  the  2Tth  of  October,  18»3.  He 
agreed  to  pay  Richardson  $6  per  day  for 
himself  and  six  horses,  with  machine.  Ham- 
ilton paid  him  JIO.  Otto  Haberle  testlfipd 
that  Hamilton  told  him  to  go  out  and  wort. 
Haberle  said:  "  *Mr.  Hamlltoa.  I  want  to 
understand  about  my  pay.'  'Well,*  he  says, 
you  need  not  be  afraid.  Mr.  Rourke,  of 
Pendleton,  Is  good  for  It."  I  said:  'AH  rlcht. 
I  will  go  to  work.' "  And  he  did  so.  Hnmll- 
ton  offered  him  $3  a  day,  and  50  cents  each 
for  his  horses.  This  was  the  last  of  Octo- 
ber, 1893.  William  Alexander  testifies:  "1 
commenced  work  at  the  reqnest  of  GIranIt, 
and  saw  Hamilton  afterwards.  I  was  a  llt- 
tla  In  doubt  about.  Olrault'a  authority,  and 


■pote  to  Hamilton  about  It;  and  be  said  tt 
was  all  right,  and  be  would  pay  me  when  I 
got  through."  Thta  testimony  was  repeated 
in  dlfl'erent  forms,  but  In  eacb  sobetantiallr 
tbe  same.  It  was  agreed  that  Alezander 
was  to  have  pi  per  day  tm  himself  and  six 
horses.  He  ran  a  header.  For  eacb  one  of 
these  men,  as  stated,  an  express  contract 
was  alleged,  and  substantially  proven  beyond 
question.  The  Jury  are  the  sole  Judges  ot 
the  weight  to  be  ^ven  to  the  testimony  ot 
each  witness.  Evidently  tbe  statements  of 
tbe  workmen  were  believed  by  tbe  Jury,  aa 
against  that  of  Elamllton.  Tbe  aggreeate 
amount  due,  aa  testified  to  by  Stlnson  and 
the  seven  woL^cmen  Is  91,158Ll(X  Tbe  amount 
alleged  In  the  complaint  to  be  doe  tbeae  par- 
ties Is  $1,000;  The  amount  fotmd  by  tbe 
Jury  to  be  due  Stlnson,  plaintiff,  on  his  own 
claim  and  as  assignee,  is  91,040m  For  this 
amount  Judgment  is  rendered.  Hamilton 
sweats  that  he  never  made  any  contract  wltb 
these  men,  but  be  also  swears  that  tbe  power 
of  attorney  was  not  given  to  him  to  do  any- 
thing that  was  necessary  to  save  tbe  crop  and 
get  tt  shipped  out.  "It  was  oAly  ^ven  me,**  be 
says,  "to  settle  accounts  that  bad  been  con- 
tracted prior  to  that  date."  The  power  of  at 
tomey  tells  an  entirely  different  story.  Tbe 
circumstances  surrounding  the  parties  and 
tbe  grain  when  Hamilton  appeared  tell  a  dif- 
ferent story.  All  bear  witness  against  Ham- 
nton  and  tbe  contention  of  tbe  def^ndazit 
The  Jury  believed  them.  We  must  believe 
them  also.  We  have  their  express  contracts 
alleered  and  proven  beyond  question,  and  the 
verdict  and  Judgment  supported.  It  Is  nd- 
ther  necessary  nor  proper  to  all  tbe 

details  of  a  contract  in  tbe  complaint  Only 
ultimate  facts  need  be  alleged.  We  agrees 
then,  wltb  the  appellant  that  tbe  InstractltHi 
given  had  no  place  In  this  cause,  and  for  tbe 
reason  given,— that  "the  case  was  not  based 
upon  Implied  contracts,  but  express  ones." 
It  was  not  applicable  to  either  the  law  or 
tbe  evidence.  As  an  abstract  statement  of 
law.  It  Is  substantially  correct  and  might 
be  properly  given,  under  certain  conditions. 
To  proceed  to  Inquire  whether  such  an  In- 
stmrtlon  can  ever  be  applicable  to  a  snlt 
a^lnst  a  crop  mortgairee  for  wages  In  har- 
vesting the  crop  would  clearly  be  a  bootless 
nndertaklnv,  as  It  could  not.  In  either  case, 
change  this  decision.  Where  the  allegations 
of  the  complaint  are  supported  by  the  proofs, 
and  the  verdict  and  Jiidement  are  In  accord- 
ance with  both,  it  cannot  be  the  duty  of  this 
court  to  grant  a  new  trial  because  an  In- 
struction was  given  which,  although  correct 
as  an  abstract  principle  of  law,  was  not 
applicable  to  tbe  case,  and  when  it  Is  appar- 
ent that  the  Jury  paid  no  attention  to  the  In- 
struction, and  where.  If  they  had.  It  could 
have  made  no  difference  In  the  result  Tbe 
Judgment  of  the  lower  court  Is  affirmed,  wltk 
costs  to  respondent. 

SULLIVAN  and  HUSTON,  JT.,  eonciir. 


Digitized  by 


n.  M.) 


UNITED  STATES  c  FOLSOII. 


447 


On  Petition  for  Bebeering. 
(Oct  16^  1806.) 
MORGAN,  a  J.    The  reasons  therefor,  u 
Slven  In  Ua  petition,  are  answered  In  ttaeli 
order. 

Flrrt,  the  evidence  In  tbe  cue  was'  so 
■tnMiKi  ftnd  preponderating  to  euoh  an  ex- 
tent, that  it  would  have  been  tbe  dut7  ot  tbe 
court  to  set  aside  tbe  verdict  and  grant  a 
new  trial,  had  tbe  verdict  been  for  tbe  de- 
fendant _  Tbe  statement  that  Rourke'B  only 
connection  with  tbe  account  was  to  guaranty 
Oie  payment  of  the  Vollmer  account  la  errone- 
ous, as  Rourke'B  letter  of  instructions  to 
Hamlltcm  Is  substantially  as  follows;  "I  bare 
appointed  George  V.  Hamilton  my  agent  for 
tbe  potiKwe  of  looking  after  and  handling, 
and  taking  sncb  action  as  he  may  deem  best 
and  proper  Id  tbe  matter  of  Bergevtn  Bros. 
&.  Martin  crop  of  wheat,  *  *  *  on  which 
said  crop  I  hare  a  mortgage.  Any  arradge- 
menta  or  contracts  entered  into  by  him  lit  con- 
nection therewith  will  be  protected  and  enfor- 
ced by  me.  Be  has  full  power  and  authority 
*  *  *  to  make,  any  arrangements  or  con- 
tracts be  may  deem  best  In  tbe  premises. 
[Slfmed]  T.  F.  Rouike."  This  letter  shows 
conclusively  that  tbe  agent  bad  full  power  In 
tbe  premise*  for  all  .purposes.  It  is  immate- 
rial whether  this  power  of  attorney  or  letter 
was  0bown  to  tbe  workmen  or  not.  He  bad 
It  and  the  workmen  contracted  with  him. 
This  Is  Bufflelent  to  fix  his  responsibility. 
The  statement  of  appellant's  witness  that  the 
letter  was  given  blm  only  to  settle  bills  at 
Vollmer's,  and  arrange  for  more  credit  for 
Bergevln  Bros.  &  Martin,  Is  shown  to  be  un- 
true by  the  letter  Itself.  There  appears  to  be 
no  reason  for  granting  a  rehearing  In  abore 
caase.    Petition  denied. 

SULUTAN  and  HUSTON,  3J.,  concur. 


UNITED  STATES  v.  POLSOM. 

(Supreme  Gonrt  of  New  Mexico.    Sept  4, 

■  1896.) 

Appeal  from  district  court  BmadlUo  county; 
before  Justice  N.  C.  Calller. 

Stephen  .M.  Folsoni  was  convicted  of  a  viola- 
tion of  the  banklns  law,  and  appealed.  Judg- 
ment Bfllrmod.  38  Pac.  70.  The  attorney  gen- 
eral of  the  United  States  asked  a  suspension  ct 
sentence.    Denied.    No  ophilou. 

F.  W.  ClODcy  and  N.  B.  Field,  for  appellant 
W.  B.  Cblldes,  for  the  United  States. 

HAMILTOX,  J.  (dissenting).  I  regret  that  I 
Ikid  tt  necessary.  In  obedience  to  my  own  coo- 
vtctione.  to  record  my  dissent  to  the  conclu- 
alODs  reacbed  by  tbe  court  lu  ordering  tbe  sen- 
tence  to  be  executed  In  tlila  cause.  When  the 
attOTuey  general,  some  weeks  ago,  through  tbe 
United  States  attorney,  Indicated  hia  wish  to 
hare  do  steps  taken,  and  oxinessed  a  desire 


that  tbe  execution  of  tbe  sentence  be  auapcndeA 
for  the  presoit  I  was  then  impressed  with  the 
view  that  fltls  desire  of  the  attorney  general 
should  be  respected,  and  that  the  execution  of 
tiEie  8»itence  should  not  be  aiforced  at  thta  tSnw, 
Subsequent  reflection  baa  conflimed  me  tn  thv 
opinion  I  then  had.  - 

While  it  may  be  admitted  that  tbe  Judi- 
cial branch  of  the  government  possesses  tbe  ab- 
solute right  to  the  exdoatve  control  of  tim 
admlnlstratltm  of  all  business  distinctively  with- 
in Its  department;  that  It  has  tbe  power  to 
palate  and  control  ha  proceedings,  render  ami 
execute  Ita  Jodgments  and  decreee,  so  long  as  tt 
acts  within  tbe  limit  of  that  ctmatltutloual  and 
legislative  authority  by  which  it  Is  created  anft 
controlled;  and  while  it  may  be  true  that  thla- 
rlght  cannot  be  taken  away,  limited,  suspend- 
ed, or  controlled  by  any  other  department  of  the 
govermnent  save  by  l^lalatlve  author!^,  yet 
n  la  also  true  that  conditions  may  arlae,  Cact» 
and  drcmnatanoea  may  have  occurred  hi  the 
trial  and  conviction  a  person  charged  wttl» 
a  crime  under  the  laws  of  the  United  States, 
which  make  It  not  only  legal  and  proper,  but  a 
matter  of  Justice,  that  the  court  ahould  give  heed 
to  the  reasonable  request  of  another  department 
at  tbe  government  aa  to  the  time  and  manner 
of  enforcing  tbe  Jndgment  and  aentence  under 
that  trial  Kspeclally  la  it  ao  when  we  conchide 
tbat  to  grant  this  request  no  barm  can  come 
to  tbe  government  and  to  refuse  the  request 
Injustice  may  be  done  to  the  dtlzen.  The  de- 
partment of  Justice,  through  the  attorney  ge» 
«til  and  his  subordinate  officers,  has  the  man- 
agement, direction,  and  control  of  all  the  proee- 
cutlons  arising  under  the  laws  of  the  Unlteil' 
States.  These  officera  Investigate  offenses,  pre- 
pare Indictments  In  cases  where  they  are  i»- 
quired,  manage  and  direct  all  trials  on  behalf 
of  the  government  and  often  discontinue  or  dto> 
miss  a  prosecution  which,  In  their  Judgment^ 
ought  not  to  be  conthitied;  and  the  court  rare- 
ly, if  eTer,  denies  or  dlspntea  thdr  right  to  d» 
so.  They  being  sworn  ofllcers  of  the  court 
and  of  the  government,  and  having  the  inter* 
eat  of  the  latter  specially  In'chatge,  tbe  court 
has  a  right  to  assinne  that  they  are  guided  tn 
their  course  by  a  due  regard  for  the  proper  ad- 
ministration of  public  Justice.  Tbe  defendant 
in  this  case  was  Iridlcted,  tried,  and  ccmvIcteA 
In  the  Second  Judicial  district  court  of  this  ter- 
ritory for  a  violation  of  the  provisions  of  the 
laws  relating  to  national  banks.  He  brought 
tbe  case  to  this  co^rt  where  the  Judpmcnt  was 
affirmed.  38  Pac.  70.  Peeling  hlinsself  ag- 
grieved that  decision,  he  sought  to  take  his 
case  to  tbe  anwllate  court  for  review,  but  the 
supreme  court  of  the  Ui^ted  States  (16  Sup. 
Gt  222)  held  that  there  was  no  existing  Inw 
autborizii^  a  review  of  tbe  case,  and  It  was 
•eut  back.  Pending  these  proceedings,  a  bUI' 
was  Introduced,  and  Is  now  pending  in  conRrf>»«. 
whk^i  enlarges  the  Jniisdictimi  of  the  circuit 
conrt  of  appeals  of  the  United  States  so  as  to 
permit  a  review  by  that  court  of  tbla  daaa  of 
cases.  Pending  this  legislation  the  defendant 
has  laid  botore  the  attorney  geneiBl  at  fl» 
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United  States  a  copy  ot  tbe  record  of  his  trial 
and  coiiTlctiai,  and  has  petitioned  tor  a  sua- 
penakm  tt  bis  sentence  until  It  la  ascertained 
If  tbe  comlDg  caagrem  will  ad<^t  the  legislation 
giving  a  right  of  review  In  the  appellate  court 
In  this  class  of  cases.  Tbe  attorney  general 
baa  Investigated  the  case,  and  found,  as  I  must 
conclude,  snffldent  merit  In  the  appeal  to  re- 
quest a  suspemdcm  of  the  sentmee,  and  he  asks 
that  no  actirai  be  takea  In  flie  execution  of  the 
sentence  at  this  time.  Is  It  our  doty  to  reject 
this  request,  and  delay  tbe  executiw  of  the 
sentence,  or  Ignore  ttw  nqnest,  and  imprism 
tlie  deteodant,  pending  his  possible  right  ct 
peal  to  a  higher  court?  A  majority  of  the 
court  have  determined  on  fba  latter  oonrse; 
a  eondusloa  to  irttlch  I  cannot  agree.  If  this 
request  came  fnan  tbe  defendant  himself,  it 
might  not  commend  itself  ^  wj  taT<n8Ue  GOn> 
aldemtlon;  but  coming,  as  It  doe^  fnmi  tbe 
side  of  the  goramnent,  whose  intnests  are  main 
aged  and  ctmtxolled  by  tbe  attorn^  general, 
through  irtMae  dcpartmrat  this  omvlctlon  was 
secured,  be^  after  giving  the  mattw  hivestiga- 
tlon,  and  isonyttbd,  as  I  conceive,  I7  *  desire 
to  see  that  Justice  Is  done  alike  to  the  gdvem- 
ment  and  On  defendant,  has  made  tbe  request 
that  no  acUoQ  be  taken  la  the  matter  at  this 
time;  and  I  believe  It  to  be  due  him,  and  but 
Justice  to  tbe  d^mdant,  to  yield  to  bSa  request 
I  was  not  a  moober  of  this  court  at  the  time 
of  Hie  trial,  at  tbe  thne  of  the  affirmance  of 
the  Jndgmoit  by  this  court,  and  oonaequentiy, 
from  the  record,  I  know  nothing  as  to  the  trial 
m  tbe  verdict  I  m^  assume,  however,  tiiat 
the  trial  vnu  iix<Qper,  and  the  verdict  was  cor^ 
rect;  still  I  must  also  believe  that  the  attorney 
genranl,  after  an  investigation  of  the  record  of 
the  convkitkm,  has  discovered  thereto  suffldeat 
merit  in  tbe  appeal  ctf  tbe  defendant  to  Justi^ 
him  hi  tbe  condwion  tbat  an  opportunity  should 
be  gtvm  to  tbe  defoidant  to  have  the  case  re- 
viewed by  tbe  appellate  tribunal,  and  that  a 
stay  of  sentence  should  be  had  until  It  is  as* 
CCTtalned  If  this  can  be  dcme.  It  nuiy  be  said 
that  the  action  of  the  attomeiy  gimeral  to  this 
regard  is  unusual.  May  it  not  also  be  true 
that  upcm  an  InvestlgatiQn  of  tbe  case  he  baa 
oome  to  tbe  conciusitni  that  the  govoaiment 
vrould  sufTer  no  toJury  by  the  delay,  and  that 
a  doe  regard  tor  the  rights  of  the  defendant 
has  led  bim  to  the  adoptton  of  this  course? 
Suppose  the  right  of  review  should  be  given, 
an4  tbe  appellate  court  should  determine  that 
there  was  error  In  the  trial,  and  reverse  the 
cause.  Tben  the  sentence  now  Inqmsed  by  the 
court  in  that  event  would  be  both  impn^ier  and 
nnjust  to  the  defendant  On  the  other  band, 
if  no  review  is  allowed,  w  1^  on  such  review, 
the  case  Should  be  affirmed,  then  no  harm  or 
injustice  is  done  to  the  government  eo  long  as 
d^endant  Is  under  good  and  soffidmt  bond  to 
BubnUt  to  the  sentence  which  may  be  Imposed 
upcm  bIm.  It  tiie  trial  at  which  he  vras  con- 
victed should  prove  to  be  erroneous,  to  Impose 
Ota  sentence  now  would,  to  my  Judgment,  but 
force  blm  to  sulanlt  to  an  unjust  huprisonment 
baaed  vpon  an  emmeous.  trial,  and  thus  vidt 


upon  blm  an  uQjust  punishment  founded  upon 
an  ffiegal  voidlct.  I  am  fully  persuaded  that 
a  due  and  prt^>er  administration  of  Justice  does 
not  require  us  to  execute  a  soitaice  and  visit 
a  punishment  which  may  lead  to  such  a  possi- 
bility. I  am  constrained,  therefore,  to  view 
of  the  desire  expressed  by  tbe  attorney  genaal, 
to  dlssoit  team  tbe  action  at  tbe  court  to  cos 
doing  tbe  sentence  executed  upon  tbe  defendant 
at  this  time. 


ALBRIGHT  et  al.  v.  TEXAS,  S.  F.  &  N.  B. 
CO.  et  al. 

(Supreme  Court  of  New  Mexico.    Sept  1« 
1806.) 

CORFORATIOITS— TTkFAID  StTBSORIFTIOin — OR■Dr^■ 

OR8'  Bill — Judqmunt  —  Exboction  RrruBiriD 
NOLLA  Bona.— DcoBEB  fro  Conraaso— Ambxdbo 
Bill— Sbbvios  or  Process. 

1.  Unpaid  subscriptions  to  the  stock  of  a  cor* 
poratloD  are,  in  equity,  a  trust  fund  for  the  ben- 
efit of  creditors. 

2.  Where  It  is  sought  by  equitable  process  to 
reach  equitable  interests  of  a  debtor,  the  bill, 
n&lesB  otherwise  provided  hjr  statute,  must  set 
forth  a  Judgment  in  the  jurisdiction  where  tbe 
suit  is  brouKht,  the  issuia^  of  an  execotiw 
thereoD,  and  ita  return  unsatisfied,  or  must  show 
that  it  was  impossible  to  obtain  such  Judgment 
Id  any  court  wlthlo  such  Jurisdiction. 

8.  Where  complainant  priD^s  his  case  to  a 
henring,  and  taih  to  take  a  decree  pro  confesso 
against  a  defendant  personally  served,  but  not 
answering,  tbe  complainant  must  prove  hia  case 
before  taking  a  decree  against  him. 

4.  Where  leave  to  file  an  amended  bCU  Is 
granted  on  condlthm  that  defendants  be  served 
with  notice  of  the  amended  hill  befne  the  cauas 
come  to  a  hearing,  a  decree  pro  confesso  takaa 
on  the  same  day  without  serviog  process  cannot 
stand.    42  Pac.  73.  reversed. 

Appeal  from  district  court,  BemallUo  coun- 
ty; before  Justice  W.  D.  Lee. 
On  rehearing.  Reversed. 
For  tomuiT  report  see  42  Pac.  73. 

It  Is  stated  in  the  original  bill,  and  repeated 
to  tbe  ■amended  bill,  that  on  tbe  Judgment 
recovered  by  Albright  there  wss  Issued  m 
November  24,  1885,  an  execution;  and  that 
afterwards,  on  January  IS,  1886,  the  sharUf 
made  a  return  of  nulla  boAa;  and  that  ttaerp 
was  a  similar  return  on  the  execution  lasned 
on  the  Marshall  Judgment  The  sberllTB  re- 
turn on  the  Albright  execution  of  January  13, 
1886,  shovre  "that,  after  diluent  search.  I 
am  unable  to  find  any  property  of  the  defend* 
ant  In  my  county  subject  to  execution,  and  I 
further  certify  on  tbe  4th  day  of  December, 
1885,  in  my  county.  I  served  a  vrritten  notloa 
as  garnishee,  together  with  copy  of  execotJon, 
upon  one  Lehman  Splegdbei^,"  etc.  Tliere 
was  no  retom  of  nulla  bona  shown  on  tbe 
Marshall  execution.  The  record  also  sbowa 
that  a  venditioni  exponas  upon  the  Albright 
execution  Issued  out  of  the  district  court  mi 
June  6,  1887,  for  tbe  sale  of  certain  property 
levied  on  as  the  proper^  ot  tbe  defendant 
company  on  January  27. 1887,  being  two  loco- 
motives, a  number  of  cars,  timber,  ties,  and 
other  things;  that  on  Jnne  22, 1887,  the  sliw* 


Digitized  by 


N.  M.) 


ALUUIGHT  fl.  TEXAS,  S.  F.  &  N.  K.  CO- 


449 


Iff  adrerused  said  property  for  Bale  on  July 
11,  1887,  bat  received  notice  from  the  pres- 
ident of  defendant  company  that  the  property 
did  not  belong  to  it,  but  to  the  Southern  Trust 
Company.  He  postponed  sale,  notifying  plain- 
tiffs' coansel  that  he  demanded  an  Indemnify- 
ing bond;  and.  It  not  being  furnished,  the 
BheriS  made  public  proclamation  that  the  sale 
of  the  said  property  would  not  take  place. 
It  is  not  shown  that  anything  further  was 
done  with  said  execution,  nor  that  anything 
was  done  with  the  garnldunent  aerred  under 
the  first  executiw. 

El.  A.  Fiake  and  Chaa.  A.  Spicsa,  for  appel- 
lants. W.  B.  Ghilders,  for  appellees. 

COLLIER,  J.  (after  stating  the  facts).  Up- 
on the  rehearing  which  was  granted,  the 
whole  case  was  again  elaborately  argued,  the 
solicitor  for  appellants  urging  strenuously  and 
with  great  zeal  that  the  decision  already  ren- 
dered in  this  cause,  holding  tbac  unpaid  sub- 
scriptions for  stock  are,  in  equity,  a  fund  for 
the  benefit  of  creditors,  though  conceded  by 
him  In  his  brief  on  the  first  hearing,  Is  not 
the  law  since  the  decision  of  HoUins  t.  Iron 
Co.,  150  U.  S.  381,  14  Sup.  Ct.  127.  We  think 
the  construction  counsel  seeks  to  put  upon  this 
decision— viz.  that  it  is  a  modification,  if  not 
an  absolute  reversal,  of  prior  decisions  of  the 
UnltM  States  supreme  court  tribunal— is  not 
tenable;  and  his  brief,  in  the  iwragraph  quot- 
ed by  us  In  our  former  decision,  is  still,  we 
believe,  a  correct  exposition  of  the  law  on 
this  subject.  Referring,  however,  to  the  ad- 
ditional statement' of  facts  above  set  forth,  It 
appears  that,  as  to  the  Marshall  Judgment, 
there  has  not  been  even  an  execution  Issued, 
and,  of  coarse,  no  return  of  nulla  bona.  Un- 
less the  garnishment  served  upon  the  execu- 
tion prevents,  it  may  be  said  that  there  was 
a  return  in  January,  1886,  of  nulla  bona  upon 
the  execution  on  the  Albright  Judgment.  But 
tt  also  appears  that  a  year  later  another  ex- 
ecution issued  upon  the  Albright  Judgment, 
and  that  there  was  property  levied  on  ap- 
parently largely  exceeding  In  value  the 
amount  of  the  Judgment,  and  that  no  sale  was 
made  of  the  same,  because  It  was  claimed 
by  the  president  of  defendant  company  to  be 
property  not  belonging  to  It  The  sheriff  de- 
clined to  proceed  with  the  sale  thereof,  be- 
cause of  refusal  on  plaintiffs*  part  to  give 
an  indemnifying  bond. 

It  is  urged  by  counsel  for  appellees  that, 
whether  the  statement  of  the  president  of 
defendant  company  that  the  property  levied 
on  was  not  its  property  was  true  or  false, 
so  far  as  this  case  is  concerned  It  was  a  state- 
ment binding  said  company,  and  that  said 
return,  containing  said  statement,  was  equiva- 
lent to  a  return  of  nulla  bona.  If  it  had 
appeared  in  the  sheriff's  return  that,  after 
diligent  search,  he  had  been  unable  to 
find  any  other  property  of  defendant,  this 
conclusion  or  presumption  might  possibly 
arise;  but  no  such  statement  appears,  and, 
v.46P.na6— 29 


strictly,  It  would  have  to  be  held  that  alle- 
gations of  the  bill  and  amended  bill  as  to 
there  being  retui'us  of  nulla  bona  upon  ex- 
ecutions of  said  Judgments,  or  either  of 
them,  are  not  proven.  While  counsel  for  ap- 
pellees contended  Id  bis  oral  argument  that 
return  of  nulla  bona  was  merely  one  of  the 
means  of  showing  Insolvency,  so  that  the 
right  of  the  creditor  of  a  corporation  to  sue 
for  unpaid  subscriptions  on  stuck  would  ac- 
crue, yet  in  his  brief  on  the  rehearing  he 
contends  as  to  the  time  the  statute  of  limita- 
tions began  to  run,  and  supports  his  conten- 
tion with  much  authority,  that  the  creditor 
must  have  obtained  Judgment  against  the 
corporation,  with  a  return  of  nulla  bona,  be- 
fore he  can  sue  the  stockholders.  Thus,  in 
Taylor  v.  Bowker,  111  U.  S.  110,  4  Sup.  Ct. 
397,  the  court  holds  that,  under  the  Maine 
statute,  the  creditor  could  not  file  his  bill 
until  execution  was  returned  nulla  bona. 
The  rule  as  to  this  is  plainly  stated  in  Tube- 
Works  Co.  V.  Ballou,  146  U.  S.  523,  13  Sup. 
Ct.  16G,  In  which  It  is  said  that,  "where  It  is 
sought  by  equitable  process  to  reach  equita- 
ble interests  of  a  debtor,  the  bill,  unless 
otherwise  provided  by  statute,  must  set  forth 
a  Judgtceat  in  the  Jurisdiction  where  the  suit 
is  brought,  the  issuing  of  an  execution  there- 
on, and  its  return  unsatisfied,  or  must  make 
allegations  showing  that  it  was  Impossible 
to  obtain  such  a  Judgment  In  any  court  with- 
in such  jurisdiction."  The  point  of  there  be- 
ing no  return  of  nulla  bona  was  not  directly 
Involved  in  Tube-Worlu  Co.  v.  Ballou,  su- 
pra,  as  the  suit  was  upon  a  foreign  judgment, 
and  was  dismissed  upon  demurrer,  because 
there  was  no  averment  of  any  judgment  or 
effort  to  obtain  one,  or  ttiat  It  was  Impos- 
sible to  obtain  one;  but  in  the  discussion  of 
the  case  the  above  doctrine  was  laid  down, 
and  for  Its  support  Taylor  v.  Bowker.  supra, 
and  numerous  other  decisions,  were  cited. 
In  Terry  v.  Anderson,  95,  U.  S.  628,  one  of 
the  cases  cited  In  Tube- Works  Co.  v.  Ballou, 
supra.  It  is  said  by  the  court  that,  "ordi- 
narily, a  creditor  must  put  his  demand  In 
judgment  against  his  debtor,  and  exhaust  hla 
remedies  at  law,  before  he  can  proceed  In 
equity  to  subject  cboses  in  action  to  Its  pay- 
ment; and  to  this  rule,  however,  there  are 
some  exceptions."  In  the  case  of  Jones  t. 
Green,  1  WaU.  330,  there  was  a  bill  by  judg- 
ment creditors  to  subject  property  held  In 
secret  trust.  It  being  alleged  that  the  debtor 
was  Insolvent  There  was  a  decree  in  favof 
of  complainants,  and  It  was  held  that  the 
objection  that  it  was  not  shown  that  com- 
plainants had  atteropted  to  enforce  their  rem- 
edy at  law  was  fatal  to  the  relief  prayed. 
The  bill  allies  that  executions  were  issued 
upon  the  Judgments  of  complainants,  and 
were  returned  unsatisfied,  but  no  proof  on 
this  subject  was  produced  at  the  bearing. 
This  Is  precisely  the  situation  as  to  the  Mar- 
shall Judgment  as  no  execution  whatever  Is 
shown  to  have  Issued,  and  the  only  question 
as  to  the  Albright  Judgment  la  whether  there 
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!■  a  lufflclent  retnnt  tbowtng  nulla  bona. 
Jones  T.  Qreen,  supra,  went  up  from  the  tea- 
ritory  of  Nebraska,  and  It  seems  In  harmony 
with  Tube-Works  Co.  t.  BaUoo,  supra,  in  tbe 
I>rlnclple  announced  bj  tbe  latter  that,  ''un- 
less otherwise  provided  by  atatnte,  there 
must  t>e  Judgment  and  return  at  the  ■aine 
unsatisfied." 

We  haTo  examined  wltb  care  the  author- 
ities which  counsel  (or  appeHees  cite  In  sup- 
port of  the  contention  that  tbe  return  of  nvlia, 
bona  is  not  essential  to  the  giving  of  these 
I^alntifls  a  standing  In  a  court  of  OQulty,  and 
notice  them  as  follows:  Tb«  case  ot  Terry 
T.  Tubman,  D2  U.  S.  100,  shows  that  a  d»* 
murrer  was  filed  to  tbe  plea  of  the  statute 
of  limitations,  fraiped  upon  the  statute  In 
force  in  the  state  of  Georgia,  tbe  demurrer 
I»oceedlne  upon  tbe  Idea  that  the  plea  was 
bad.  inasmuch  as  it  merely  alleged  the  no- 
torlouB  insolvowy  of  the  corpomtiwi,  as  a 
■tarting  point  of  the  statute;  and  the  demur- 
rer was  overruled  lUatinctly  upon  tbe  ground 
that  such  an  allegation  was, '  at  least,  the 
equivalent  of  what  was  alleged  In  tbe  biU 
aljont  insolvency  of  tbe  same  corporation, 
and  that  th«  demurrer  cut  back  to  the  Orat 
error  In  pleading.  The  lnf««noe  in  this  d»- 
eialoB  Is  rather  against  than  in  favw  of  ap- 
pellees* contention.  The  case  of  Gamden  t. 
Doremua,  8  How.  688,  was  a  suH  upon  a 
guaranty,  and  the  court's  hoMtaig  was  based 
solely  upon  a  constniction  of  tbe  words  ''use 
of  reasonable  and  due  dlllgenee^'*  found  in 
the  contract  of  guaranty,  and  Is  Is  no  sense 
an  authority  on  tbls  question.  The  case  of 
Beynoids  v.  Douglass,  m  Pet.  la  more 
nearly  Is  point,  as  there  It  18  held  tint,  In  an 
action  at  law  against  a  guarantor,  the  Inaol- 
Tency  of  tbe  principal  debtor  need  not  be 
proved  by  record  evidence,  but  It  should  not  be 
construed  as  militating  against  what.  In  the 
oases  hertin  cited.  Is  stated  to  be  tbe  rule 
governing  creditors  who  pnnne  equitable  lo- 
t««st8  of  a  debtor  after  Judgment  obtained. 
The  only  cases  counsel  refers  us  to  as  seem- 
ing directly  In  point  are  Tabb  v.  Willlama. 
4  Joaes,  Eq.  852,  and  Hoi^h  t.  Cress,  Id. 
88S;  and  there  It  la  stated  that  reOet  ought 
to  be  had  whenever,  by  an  necntton  and  re- 
turn of  nulla  booa,  or  otherwise.  It  appears, 
etc;  but,  in  tbe  first  place,  these  cases  seem 
to  conflict  with  the  supreme  court  of  the  Unlt> 
ed  States;  and.  in  the  second  place,  the  bill 
tn  this  case  dalms  relief  simply  upon  tbe 
ground  of  a  return  of  nulla  bona,  and  not 
upon  any  other  ground  as  shoiring  insol- 
vency. 

For  these  reasons,  which  are  more  dabo- 
rately  considered  than  In  our  former  opinion, 
we  think  the  conclusion  we  arrived  at  was 
entmeous,  and  that  the  Judgment  of  tbe  lower 
court  should  be  reversed.  The  extent  to  whifb 
this  leverael  goes  is  a  matter  we  will  proceed 
to  discuss.  Certainly,  it  should  be  reversed 
aa  to  the  appellants  Lehman  Splegelbei^  and 
Bwnard  Sellgman,  and  It  remains  to  be  cod> 
sldered  what  should  be  done  aa  to  the  de- 


fendants and  appellaBts  OUdersteeve^  Mar- 
tinez, and  Ortiz  y  Salasar. 

Tbe  recerd  shows:  "Leave  to  amena  bill 
filed  to  cwrespond  wtih  proofs  tidECs.  and  that 
defendants  are  required  to  anaww  said  amend- 
ed bill  within  tw«ity  days  ftom  time  of  serv- 
fee  of  copy  of  same,  and  that  said  cause  be 
set  down  for  hearing  a»  soon  as  same  Is  at 
issue  cm  tbe  amended  pleadings."  Tlie  amend- 
ed bill  was  filed  on  June  30,  1892,  and  notice 
thereof,  and  order  allowing  it  to  be  filed  and 
be  answeied  in  20  days  after  sorlce  of  co|iy 
thereof,  were  served  on  **0.  H.  Olldersleev^ 
for  himself  and  iu  Flslw,  solicitor  for  de* 
fendants  In  tbe  said  cause,"  on  June  14,  1802. 
There  Is  nothing  showing  that  Martlnea  or 
Ortiz  y  Salazar  was  given  notice  either  por- 
BooaUy  or  tlirougta  tbelr  soHcttor,  unless  no- 
tice to  Oitdersteere,  wbicta  oo  Its  face  was  re- 
stricted to  him  posonally,  can  be  considered 
notice  to  them.  Neither  Mutlues,  Urtlz  y 
Salaaar,  nor  GUdersleeve  answered  the  amend- 
ed trill,  though  Ike  final  decree  recftea  that 
Otldersleere  <Hd.  Aa  to  Marttnes  and  Ortli 
y  Salaaar  the  final  decree  recites  a  fftUnre  to 
answer,  and  that  tbe  amended  bill  *n>e  taken 
as  confessed**  as  to  them  and  defo^nt  cnn- 
pany.  Neither  is  there  anything  In  the  rec- 
ord that  notice  of  the  ftUng  of  the  amended 
bill  was  given  to  defendant  company.  Tlie 
am«ided  bill  dlflPenr  from  the  original  bill  In 
that  It  sets  forth  more  at  loigth  the  alleged 
tranpactlMH  of  the  charter  subscribers  In  sul^- 
scribing  for  stock,  and  fhlllng  to  pay  caah.  re- 
quired for  organlxatiott,  but  putting  up  checka 
never  intended  to  be  presented  for  payment. 
Instead. 

It  appears,  therefore^  that,  ID  the  order  gtr- 
Ing  leave  to  file  tbe  amended  bill,  two  things 
were  required:  (1)  That  K  was  to  onre- 
Bpond  with  the  ptocMM  already  taken;  and  (2) 
that  defendants  were  to  be  served  wltb  notice 
of  the  amended  biU  before  die  aiuse  could 
come  to  a  hearing.  If  what  we  have  abeadr 
said  In  this  opinion  as  to  cmnplalaasts*  fut- 
ure to  shew  a  return  of  nidla  bmta  be  true.  It 
would  seem  ttist  tlie  ttmei^ed  bllt  Inasmuch 
as  it  merely-  repeats  the  allegattona  of  the 
ori^nal  Mil  on  this  subject,  does  not  conftMio 
to  the  proofe  taken;  and.  If  Martlnes  and 
Ortis  y  Salaaar  had  no  notice  of  the  filing 
thereof,  th^  ought  not  to  be  bound  by  com- 
plainanti^  act  with  respect -to  the  amended 
bill.  That  leave.  In  eCTect.  authorized  the 
complainants  to  set  forth  In  apt  language,  by 
their  amended  trill,  tbe  necessary  averments 
whicb  were  Justified  by  tlie  pnxoa  already 
submitted.  A  reply  to  tbls  may  be,  however, 
that,  80  far  as  Martlnes  and  Ortis  y  Salazar 
are  concerned,  they  had  established,  by  the 
decree  pro  confesso  upon  the  original  Mil,  tbe 
fact  that  there  bad  been  a  return  or  nulla 
bona,  though  the  same  cannot  be  aaid  as  to 
Glldersleeve.  As  to  tiUdertileeve  we  think  the 
matter  may  be  disposed  of  by  saying  that  he 
either  answered  or  he  did  not  answer.  If  he 
answered,  as  tbe  final  decree  redtea,  there  is 
the  same  Infirmity  In  ^oof  aa  to  tabn  as 
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against  Splegdberf  and  SeUcnuu*  H  be  did 
Dot  aujBwer,  tliera  BbonU  hare  tMen  &  decree 
pro  confesso,  and  none  was  taken.  It  te  beld 
In  Pegg  T.  Daria,  2  Blackf.  Otil,  ttukU  U  any 
particular  claim  be  not  answered,  a  decree 
may  be  taken  pro  tanto  ai  confessed,  and  that 
if  complainant,  tnetead  oC  so  doing,  bring  the 
case  to  a  bearing,  be  oan  aaij  be  entitled  to 
relief  in  tbis  recud  by  ptoving  It  This  de> 
dslon  presupposes  tlie  neoesaity  at  taking  a 
decree  pro  oonfesso  vpon  tiie  wbole  blU,  or 
proTlng  the  case.  It  bas  been  lield  In  Shields 
T.  Bryant,  3  Blbh.  525,  tbat  a  decree  cannot 
be  taken  against  a  defendant  not  answering 
uoleas  default  bas  been  taken;  ^nd  In  Car- 
ma  d  T.  Watson.  1  How.  333,  that,  wbete  (me 
of  tlie  co-defendants  did  not  answw,  a  decree 
against  Mm,  without  taking  tlu  bill  pro  eon* 
fesso,  was  irregular,  and  should  be  set  aelde. 
As  to  the  deCendants  Manines  and  Ortls  y 
SalasaE,  we  find  It  stated  that,  after  an  order 
to  take  the  bill  pro  ctmfesao  bas  been  obtain* 
ed,  It  cannot  be  anMOded  even  to  tbe  extent  of 
eorrectlng  a  clerical  earoc,  wltbout  Ticiating 
the  proceedings.  1  Daniell.  Oh.  PL  A  Prac. 
f  522.  And  in  Harris  t.  Deltrlch,  20  Mk>h. 
366,  It  Is  held  that,  if  a  blU  is  materially 
ameaded  when  the  defendant  fallB  to  Aptteax, 
tbe  taking  at  the  decree  ino  confesso  on  tbe 
same  day,  and  wttlwut  serrtng  luocess.  Is  Ir^ 
regular,  and  a  snffideot  ground  for  opening 
It.  and  grantlDg  a  rehearing.  As  enforcing 
tbe  Idea  tbat,  in  the  absmoe  of  a  decree  pro 
ecmfesso,  the  complainant  most  prove  his 
ease,  it  is  staged  to  be  at  tbe  election  at  com- 
plainant to  take  a  decree  pro  confesso,  when 
the  canae  shall  be  proceeded  fee  ex  parte,  etc 
Rule  14  of  eqnlty  rules.  Unleaa  It  la  vtttata 
the  province  of  this  court  to  eater  a  final  de* 
cree  against  the  defendants  Marlines  and 
Ortlx  y  Balasar  npoa  the  ori^nai  bill,  It  Is 
difficult  to  see  how  anj  such  decree  may  be 
entered'  against  th«n  at  alL  We  think  It 
should  be  held  that  tppeUees  stand  befon  the 
dtetriot  eonrt,  and  bow  stand  before  this 
court,  asfciny  aellef,  not  npon  the  orlfrinsl,  but 
only  upon  the  aoieiidsd.  bill;  mad.  It  not  ai^ 
pearlog  that  Martina  or  Ortis  y  BaJaaar  have 
ever  bad  any  day  In  eoort  as  to  tbe  amended 
bill,  tbe  decree  against  tbem  thereon  cannot 
stand.  Wherefore  It  la  eoneidered  and  ordered 
that  the  >«ditXDeBt  heretofore  rendered  by  this 
court,  affirming  the  decree  of  the  district 
court,  be.  and  tbe  same  Is,  upon  this  relKar- 
Ing,  set  aside;  and  the  cause  Is  reversed,,  with 
directions  to  tbe  district  court  to  vacate  In 
conformity  wttb  this  opinion  the  decree  en- 
tered in  the  district  court,  with  costs  In  be* 
half  of  appeilants  to  be  taxed. 

LAUOHLIN,  J.,  eonema. 

BANTZ,  J.  Wltbout  dissenting  frun  tfae 
views  repressed  by  Justice  COLLIER,  I  pre- 
fer to  base  the  Judgment  at  reversal  upon  tlie 
distinct  sroond  that  the  Indebtedness  for 
whlcb  a  decree  was  rendered  against  appel- 
lees was  barred  by  the  statute  at  limitations. 


HAMILTON,  J.  I  concur  In  the  eontOosioa 
reached  by  the  court  In  title  caae.  and  thbA 
the  Judgment  should  be  teversed;  bat  I  can- 
not agree  with  tbe  views  «xpi<essed  la  tlie 
opinion  npon  the  question  of  wbat  Is  'kaamn 
as  the  'Hnist-fnnd  doctrine";  nor  can  I  agree 
with  tbe  eourt  as  to  the  eSeot  te-be  given  te 
tbe  decialen  of  tbe  snpreme  oourt  of  the 
United  States  In  the  esse  at  HolUns  -r.  Iron 
Co.,  ISO  U.  S.  871,  14  Sop.  Ct  127.  1  mdsr- 
stand  the  doctrine  as  annoimced  and  approv* 
ed  by  that  decision  to  be  that  theve  Is  do  <tt- 
rect  and  express  trust  or  lien  attaohed  to  the 
prcqieity  and  assets  of  a  «oi:poratlon  In  favor 
of  its  creditors  so  long  as  tfae  corporation  re- 
mains a  solvent  and  going  -oanceni;  that, 
-when  a  corporation  Is  created  and  placed  la 
operation  under  Its  charter.  It  la  a  aislluet 
entlty--«  distinct  personality— 4n  -Ae  eyes  of 
tbe  law;  and,  while  tt  remains  ssHvent,  tt 
has  tbe  same  right  te  eontro)  and  direct  Its 
affairs  within  the  limits  presorlbed  by  ttie 
terms  of  Its  charter  that  en  tndtvldual  wooU 
have  over  his  property.  It  iias  the  light  ta 
acquire,  lease,  mortgage,  sell,  -and  dispose  of 
its  property  witbln  the  Ibnits  of  Its  riiarUr, 
and  so  long  as  it  acts  without  frand  or  coUn* 
Blon,  to  the  detriment  of  Its  stookboldera  or 
ereditors.  If  Its  directors  or  ofScers  attempt, 
by  fraudulent  means,  to  coorey  or  misapply 
Its  funds  or  property,  tlien  a  eourt  «f  equity  ' 
will  interfere  to  protect  tbe  rights  of  tbe  cred- 
itors and  stockboklerB.  But,  wbHe  it  re* 
mains  solvent.  It  controls  and  directs  Its  a<- 
falra  Independent  of  Ha  creditors  -aad  steck- 
tKrfders,  and  tber&  Is  no  expvess  trast  or 
Uen  in  favor  of  either  against  Ms  IHinds  or 
property.  Becoming  insolvent  and  la  tlM 
bands  of  the  court.  It  loses  cmtrol  over  al 
its  assets,  and  tbe  same  at  oooe  become  a 
trust  fund  In  tbe  custody  of  the  court,  wbo, 
la  tbe  absence  of  a  trostee,  admlaMere  upon 
and  distributes  tbem  for  the  benefit  of  tboae 
who,  under  the  law,  may  be  entdtted  to  them. 
Solvent  and  going,  there  la  no  lien  or  trust  re- 
lation between  the  eceditor  asid  the  company, 
but  only  tbe  ordinary  relations  of  debtor  an* 
creditor.  Insolvent  and  in  tbe  cwtody  of  ttos 
court,  the  relations  oif  trustee  and  eestul  que 
trnst  at  once  arise,  and  the  chaBcetlM'  admin* 
latere  the  trust,  and  disposes  -of  the  property, 
and  distributes  the  proeeede— First,  to  the 
creditors,  and,  sscond^,  to  tbe  stockholders. 

It  Is  earnestly  contended  try  eonnsel  for  the 
eomplalnants  that  this  position  Is  In  opA 
hostility  to  ttie  fixed  and  settled  doctrine  of 
the  supreme  court  of  tbe  United  States,  an- 
nonnced  In  all  of  tti  prevlone  decisions.  R 
is  InslBted  that  tbe  capital  stock  of  an  Incor- 
porated company  is  a  fund  set  apart  for  the 
payment  of  its  debts;  that  tbe  corporation  la 
merely  a  trustee,  holding  Its  property  for  tiit 
benefit  of  its  creditors  and  stockholders. 

It  may  not  be  out  of  place  to  look  Into  some 
ef  tbe  previous  decisions  of  tbat  court  upon 
this  questloa  and  see  If  such  a  doctrine  as 
contended  for  bas  really  ever  been  tbe  set- 
tled rule  of  tbat  court,  and.  If  sc^  to  what 


Digitized  by 


452 


40  PACIFIC 


KEPORTBE. 


(N.M. 


extent  has  such  rule  been  modified  by  tile 
rule  In  the  HoIIlns  Case,  above  cited.  Per- 
haps the  most  positive  and  expressive  lan- 
firuage  of  tbat  court  upon  tbls  subject  is  to  be 
found  In  the  opinion  of  Justice  Swayne  in  the 
case  of  Sanger  v.  Upton,  decided  In  October, 
1ST6,  and  reported  In  91  U.  8.  56,  as  follows: 
"The  capital  stock  of  an  Incorporated  com- 
pany is  a  fund  set  apart  for  the  payment  of 
Its  debts.  It  Is  a  substitute  for  the  personal 
liability  which  subsistj}  In  private  co-partner- 
ships. When  debts  are  incurred,  a  contract 
arises  with  the  creditors  that  It  shall  not  be 
withdrawn  or  applied  otherwise  than  upon 
their  demands,  until  such  demands  are  sat- 
isfied. The  creditors  have  a  Uen  upon  U  lu 
equity."  In  order  to  understand  fully  the 
scope  and  meaning  which  should  be  given  to 
the  language  of  the  court  used  In  the  above 
■quotation,  we  must  be  advised  as  to  the  na- 
ture of  the  case  which  the  court  then  had  un- 
der consideration,  that  we  may  understand 
the  principles  of  law  therein  declared  as  ap- 
plied to  the  facts  of  the  case  which  were  then 
before  the  court.  The  Great  Western  Insur- 
ance Company,  with  an  authorized  capital  of 
9500,000,  had  become  insolvent,  as  a  result 
of  the  great  Chicago  fire,  of  1871.  It  was 
forced  into  banlmiptcy,  and  ail  of  its  effects 
had  passed  Into  the  custody  of  the  bankrupt 
court,  and  were  being  administered  by  its  as- 
signee. Its  assets  consisted  largely  of  the  un- 
paid subscriptions  to  its  capital  stoclc  The 
banlErupt  court,  under  the  authority  given  it, 
and  to  provide  means  for  the  payment  of 
creditors,  made  an  order  *wblch  had  the  ef- 
fect of  a  call  upon  the  delinquent  subscribers 
for  their  unpaid  subscriptions,  and  the  as- 
signee, Upton,  was  ordered  to  collect  the 
aame.  The  appellant,  Sanger,  declined  to 
pay,  and  suit  was  brought  by  the  assignee  to 
recover  upon  the  stock.  The  company  hav- 
ing become  Insolvent,  and  its  property  and 
effects  having  passed  into  the  custody  of  the 
banlu'upt  court,  to  be  administered  by  its  as- 
signee, the  court  held  that  the  unpaid  sub- 
•crlptloo  to  the  capital  stock  was  a  trust  for 
the  benefit  of  the  creditors.  The  court  was 
there  dealing  with  the  property  of  an  insol- 
vent and  dissolved  corporation,  then  in  Its 
custody,  and  held  that  all  of  Its  property  and 
effects.  Including  its  unpaid  subscriptions  to 
Its  stoclc,  were  a  trust  fund  set  apart  for  the 
payment  of  the  debts  of  the  company.  Broad 
as  Is  the  alwve  language  used  by  the  court,  It 
must  be  construed  as  applying  to  a  class  of 
cases  such  as  the  one  then  under  considera- 
tion. The  rourt  was  then  dealing  with  a 
bankrupt  corporation,  and  announced  a  doc- 
trine and  applied  a  rule  governing  the  prop- 
erty of  a  corporation  in  Its  insolvent  state.  I 
cannot  Itelieve  that  the  court  intended  to  an- 
nounce a  broad  and  unvarying  rule  which 
should  apply  as  well  to  the  property  and  as- 
sets of  a  solvent  and  going  corporation  as  it 
did  to  the  property  of  an  insolvent  company 
In  the  hands  of  the  court  Solvent  and  going, 
tbe  property  and  assets  of  a  ooiporatlon  are 


managed  and  controlled  absolutely  by  the 
directors  and  officers  of  the  company,  subject 
only  to  the  rules  of  law  applicable  to  debtor 
and  creditor,  and  the  right  of  the  latter  to  col- 
lect its  demands.  If  the  company  becomes  In- 
solvent, and  la  taken  ctiarge  of  by  the  court, 
the  conditions  in  relation  to  its  prepay  at 
once  change.  The  company  loses  control,  and 
a  trust  is  created  on  behalf  of  both  creditor 
and  stockholder  against  such  property  and 
assets;  and  the  right  then  to  have  the  same 
collected,  converted  Into  money,  and  ap* 
piled  by  the  court  to  the  payment,  first,  of  the 
creditors,  and  next  to  tbe  stockholders,  clear- 
ly exists.  If  an  attempt  should  be  made  by 
the  directors  or  ofllcers  of  the  Insolvent  cor- 
poration to  fraudulently  misapply  its  funds, 
or  to  engage  In  enterprises  not  warranted  by 
its  charter,  the  stodEholders  may  Interfere 
and  call  them  to  account  for  such  action,  and 
prevent  such  attempted  abuse  of  their  pow- 
ers. This  right  of  the  stockholders  of  a  sol- 
vent corporation  to  interfere  In  such  cases  Is 
based,  not  upon  the  Idea  that  they  have  a 
lieu  upon  the  property  of  the  company,  or  an 
express  trust  In  their  favor,  but  upon  the 
ground  tbat  the  agent  may  always  be  com- 
pelled to  account  for  the  misapptlcation  of  the 
funds  of  his  principal,  and  for  tbe  abuse  of  the 
power  of  his  agency.  I  do  not  think  that  the 
supreme  court,  by  the  language  used  In  tbe 
case  of  Sanger  v.  Upton,  supra,  or  In  other 
similar  cases.  Intended  to  lay  down  the  nnl- 
versal  rule  that  the  property  and  assets  of 
a  solvent  and  going  corporation  are  a  trust 
fund  in  the  hands  of  the  company,  for  the 
benefit  of  Its  stockholders  and  creditors,  but 
Intended  only  to  make  such  rule  applicable 
to  corporations  which  were  Insolvent  and  in 
process  of  liquidation.  That  this  Is  the  cor- 
rect view  as  to  what  has  been  decided  by 
that  court  Is  confirmed  by  the  language  nsed 
by  It  in  subsequent  decisions. 

in  the  case  of  Webster  v.  Upton,  decided 
oy  the  same  court,  at  the  same  term,  and  In 
a  case  arising  out  of  the  same  bankrupt 
company,  brought  by  the  assignee  to  collect 
Its  unpaid  stock  subscriptions,  Justice  Strong. 
In  speaking  of  the  liability  of  the  subscrib- 
ers for  the  unpaid  subscriptions,  observes: 
•This  results  from  the  fact  that  the  whole 
subscribed  capital  is  a  trust  fnnd  for  the 
payment  of  creditors  when  the  company  be- 
comes Insolvent"  01  U.  S.  71.  This  clearly 
shows  that  the  court  in  the  use  of  tbe  lan- 
guage In  the  Sanger  Case,  "that  the  capital 
stock  of  a  corporation  Is  a  fnnd  set  apart  for 
the  payment  of  the  debts  to  that  extent"  In- 
tended only  to  apply  the  same  to  Insolvent 
corporations  In  process  of  liquidation  by  the 
court,  and  not  to  solvent  corporations  gen- 
erally. 

In  the  case  of  Terry  v.  Anderson,  96  U.  S. 
628,  the  Planters'  Bank  of  the  State  of 
Georgia  had  become  Insolvent  and  failed, 
and  an  assignment  was  made  for  the  benefit 
of  its  creditors.  A  bill  was  filed  against  tbe 
stockbolders  to  reach  tbe  nnpaid  sobser^ 
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aona  to  the  stock  of  the  bank.  Chief  Juetlce 
WaJte,  In  dcllviTlog  the  opinion  of  the  court, 
BayB:  "Ordinarily,  a  creditor  must  put  his 
demand  Into  Judgment  against  his  debtor, 
and  exhaust  his  remedies  at  law,  before  ne 
can  proceed  in  equity  to  subject  choses  In 
action  to  Its  payment  To  this  rule,  howerei, 
tbere  are  some  exceptions;  and  we  are  not 
prepared  to  say  that  a  creditor  of  a  dissolved 
corporation  may  not,  under  certain  drcum- 
stancee,  claim  to  be  exempted  from  Its  opera- 
tion. If  he  can.  however.  It  is  upon  the 
ground  that  the  assets  of  the  corporation  con- 
atitnte  a  trust  fund,  which  will  be  admin- 
tatered  by  a  court  of  equity  in  the  absence  of 
a  trustee;  the  principle  l>elng  that  equity 
will  not  pwmlt  a  trust  to  fall  for  want  of  a 
tmatee.**  The  court  In  that  case  was  deal- 
ing with  an  insolvent  corporation,  and  set- 
tling a  controversy  between  the  creditors  of 
the  company  and  tbe  Habllity  of  a  delinquent 
•nbecriber,  and  declares  simply  that  the  as- 
sets of  an  insolvent  corporation  are  a  trust 
fund  which  will  be  administered  by  a  court 
of  equity,  and  would  not  allow  tbe  trust  to 
fail  for  want  of  a  trustee. 

In  the  case  of  Graham  v.  jOallroad  Co.,  102 
U.  8.  148,  a  bill  was  filed  by  the  complain- 
ant, Graham,  against  tbe  La  Crosse  &  Ull- 
waukee  Railroad  Company,  and  tbe  Milwau- 
kee &  St  Paul  Railway  Company,  and  Moses 
Kneeiand  and  others,  to  set  aside  certain 
conveyances  made  by  tbe  officers  and  agents 
of  tbe  ccmipany  of  certain  real  estate  belong- 
ing to  the  comijany,  and  to  subject  the  same 
to  the  payment  of  the  claims  of  the  com- 
plainant who  became  a  Judgment  creditor 
of  the  company  subsequent  to  the  convey- 
ance. The  conveyances  were  alleged  to  have 
been  fraudulently  made  by  and  to  the  agents 
and  crfScen  of  the  company,  and  for  less 
than  their  full  value.  Tbe  conveyances  were 
made  at  tbe  time  when  the  company  was 
a  solvent  and  going  concern.  The  supreme 
court  affirmed  thedecialon  below, denying  tbe 
right  of  recovery.  Justice  Bradley,  In  deliv- 
ering the  opinion  of  the  court,  in  discussing 
the  tmst-fnnd  doctrine,  and  the  right  of  sol- 
vent and  Insolvent  corporations  to  manage 
and  dispose  of  their  property  and  assets,  on 
page  160, 102  U.  S.,  observes:  "It  Is  contend- 
ed, however,  by  the  appellant,  that  a  cor- 
poration debtor  does  not  stand  on  the  same 
footing  as  an  individual  debtor;  that,  whilst 
tbe  latter  baa  supreme  dominion  over  his 
own  property,  a  corporation  is  a  mere  trus- 
tee, holding  Its  property  for  the  benefit  of 
its  stockholders  and  creditors;  and  that  if 
it  fall  to  pursue  Its  rights  agalut  third  per- 
sons, whether  arising  out  of  fraud  or  others 
wise,  It  is  a  breach  ot  trust,  and  creditors 
may  come  into  equity  to  compel  an  enforce- 
ment of  the  corporate  duty.  This,  as  we 
understand,  la  the  substance  of  the  posi- 
tion taken.  We  do  not  concur  In  this  view. 
It  la  at  war  with  the  notions  which  we  de- 
rive from  the  Bngllsh  law  with  regard  to 
the  nature  of  corporate  bodies.   A  corpont 


tlon  Is  a  distinct  entity.  Its  affairs  are  nec- 
essarily; managed  by  officers  and  agents,  Ik 
Is  true;  but.  In  law,  it  is  as  distinct  a  be- 
ing as  an  Individual  is,  and  Is  entitled  to 
hold  property  (If  not  contrary  to  its  charter) 
as  absolutely  as  an  Individual  can  bold  It. 
Its  estate  Is  the  same.  Its  interest  is  the 
same.  Its  possession  Is  the  same.  Its  stock- 
holders may  call  the  officers  to  account,  and 
may  prevent  any  malversation  of  funds,  or 
fraudulent  disposal  of  property  on  their  part 
But  that  is  done  in  the  exercise  of  their  cor- 
porate rights,  not  adverse  to  tbe  corporate 
interests,  but  coincident  with  them.  When 
a  corporation  becomes  insolvent,  It  Is  so  far 
dvllly  dead  that  Its  property  may  be  ad- 
ministered as  a  trust  fund  for  the  benefit  of 
Its  stockholders  and  creditors.  A  court  of 
equity,  at  the  instance  of  the  proper  parties, 
will  then  make  those  funds  trust  funds, 
whlcb,  In  other  circumstances,  are  as  much 
the  absolute  property  of  the  corporation  as- 
any  man's  property  is  his."  If  the  language- 
used  by  that  court  in  any  of  Its  previous  de- 
cisions were  such  as  to  leave  a  doubt  as  to 
Its  position  upon  tbe  trust-fund  doctrine,  and 
as  to  the  power  of  a  corporation  over  Its 
funds  or  property,  or  as  to  the  legal  rela- 
tions existing  between  a  corporation  and  its 
stockholders,  such  duubt  is  clearly  removed 
by  the  expressive  language  nsed  by  Justice 
Bradley  In  this  decision.  It  is,  In  effect 
that  a  corporation.  In  its  solvent  condition, 
subject  only  to  the  terms  of  Its  charter,  haa 
absolute  dominion  over  Its  property  and  as- 
sets, freed  from  any  lien  or  trust  in  taror 
of  either  the  creditor  or  stockholder.  Be- 
coming Insolvent  the  corporation  Is  civilly 
dead;  and  a  court  of  equity,  at  tbe  Instance 
of  tbe  proper  parties,  will  take  charge  of 
Its  pnq>erty  and  effecte,  and  will  administer 
them  as  a  tmat  fund,  for  the  benefit  of  those 
who  may  be  entitled  to  it  The  inaolvencj 
of  the  company,  and  the  possession  of  Its 
affaire  by  the  court,  conv^  at  once  all  of 
the  property  Into  a  trust  fund,  which  tin 
then  is  not  a  trust  fund,  or  subject  to  any 
lien  on  behalf  of  the  creditor. 

In  the  case  of  Railway  Co.  v.  Ham,  114  XT. 
S.  687,  6  Sup.  Gt  1081,  there  had  been  a  con- 
solidation of  four  railroad  companies,  under 
an  agreement  whereby  the  new  company 
was  to  protect  tbe  rights  of  tbe  old  com- 
panies. Tbe  new  company,  subsequent  to- 
the  consolidation,  executed  a  new  mortgage 
on  all  the  proper^,  to  pay  a  large  bonded  In* 
debtedness.  In  a  controversy  between  tbe* 
bondholders  of  the  new  company  and  a  mort- 
gagee of  one  of  the  old  companies.  It  was 
cont«ided  that  tbe  property  of  the  original 
company,  the  Toledo  ft  Wabash  Railwi^ 
Company,  was  a  trust  fund  for  the  payment 
of  all  of  its  creditors;  and,  when  tbe  new 
comiMny  took  tbe  property  of  this  company 
under  the  consolidation,  it  took  It  charged 
with  that  trust  Justice  Gray,  In  delivering 
the  oitolon  of  the  court  (114  U.  8.  504,  5- 
Bnp.  Ct  1084),  says:  "The  property  of  a  cor- 
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XKiratlon  Is,  doubtless,  a  trust  fund  for  the 
payment  of  its  debts.  Id  the  sense  tbat  wben 
tbe  doi-poratlon  1b  lawfully  dissolTed, 'and  all 
Its  business  wound  np.  or  jvhen  It  Is  Inaol- 
Tt'Ot.  all  Its  creditors  are  entitled,  In  equity, 
to  have  tbeir  debts  paid  out  of  the  corporate 
property  before  any  distribution  thereof 
amonf?  the  stockiioIdeFs." 

The  case  of  Hawkins  T.  Glenn,  131  U.  8. 
319.  9  Hup.  Ct.  TSa,  was  a  blU  In  equity  filed 
by  GleuD.  as  trustee  of  tbe  National  Kxpreas 
it  Tninsportatiou  Conip&ny,  an  bisolveut  cor- 
poration, to  recover  the  unpaid  subscrlptiua 
due  frotmdellnguent  shareholders.  Chief  Jus- 
tice Fuller,  In  rendering  the  opinion  of  the 
eourt  U.  S.  33^,  tt  Sup.  Ct.  743),  ol)serveH: 
"Unpaid  subscriptions  are  assets,  but  have 
frequently  been  treated  by  courts  of  equity  aa 
If  impressed  with  a  trust  sub  modo,  upon  tbe 
view  that,  the  corpoirtlon  being  insoiveot, 
the  existence  of  creditors  subjects  these  11a- 
ftUlties  to  the  rules  applicable  to  funds  to  be 
accouotod  for  as  held  In  trust." 

In  the  caae  of  Fogg  v.  Blair,  133  U.  8.  534, 
10  Sup.  Ct.  338,  the  SL  Louis  &  Keokuk  Hail- 
nod  Company  was  chartered  by  tbe  legls- 
kture  of  the  state  of  Missouri  In  ItHil.  It  lo- 
cated its  road,  and  the  appellant,  Fogg,  did 
something  over  $9,000  worth  of  work  for  tbe 
oo^^H^ly,  tbe  amount  of  which  was  settled 
upon  between  him  and  tbe  company  in  Sep- 
tember, 1870.  In  June,  1872,  anotlier  com- 
yiny,  known  as  the  St  Paul,  Hannibal  ft 
Keokuk  Ballroad  Company,  was  also  char- 
tered; and,  under  an  airangement  made  be- 
tween the  two  companies,  the  first  company 
■old  to  tbe  lattw  all  Ite  property  and  effect, 
ttie  latter  agreeing  to  assume  and  pay  all  Ua- 
Mlltiea  incurred  by  tbe  first  company.  Sub- 
sequent to  tbl^  the  new  company  executed  a 
mortgage  to  the  defendant,  Blair,  as  trustee, 
to  secore  a  large  amount  of  iMQds  Issued  by 
fb»  new  company  upon  the  road.  Upon  de- 
foult  being  made  upon  the  bonds,  Blair 
krought  a  suit  to  foreclose  tbe  mortKage.  to 
which  Fogg  was  made  a  party.  The  latter 
answered,  and  filed  a  croaa  bill,  claiming 
a  lien  prior  to  the  bonds,  and  contended 
that  the  new  company,  under  the  contract  of 
yurchasev  took  aU  of  the  property  of  tbe  old 
mmpany,  charged  with  a  trust  in  favor  d 
himself  and  other  creditors  of  the  okl  com- 
pany. This  contention  was  denied,  and  tbe 
cross  bill  dismissed.  Justice  Field,  rendering 
the  opinion  of  the  court  (133  U.  B.  541,  10  Sup. 
Ct.  341),  saya:  "We  do  not  question  tbe  gen- 
ial doctrine  invoked  by  the  appellant,  that 
ttie  property  of  a  railroad  company  is  a  trust 
fund  for  the  payment  of  lt»  debts,  but  do 
mat  perceive  any  place  fw  Ita  application 
hare.  Tbat  Awtrine  oniy  means  that  the 
property  must  first  be  tpptoprlated  to  the 
^yment  of  tbe  debts  of  the  company  before 
any  portion  of  It  can  be  distributed  to  tbe 
atockholdm.  It  does  not  mean  that  the  prop- 
arty  ta  mm  affected  by  the  Indebtedness  of  tbe 
company-  that  tt  cannot  be  sold,  transferred, 
«r  OKn^MPed  to  tuna  fide  pnrchaaen  toe  a 


valuable  consideration,  except  subject  to  the 
liability  of  being  appropriated  to  pay  tliat  In- 
debtedness. Sucb  a  doctrine  has  no  exist- 
ence." 

A  careful  examination  of  tbe  above  cases 
will  show  that  they  do  not  support  tbe  con- 
tention that  there  is  any  direct  trust  or  lien 
upon  the  property  and  assets  of  a  corporation 
lu  favor  of  its  crediton*.  I  do  not  think  tbat 
that  court,  in  any  of  the  above  cases,  intended 
to  declare  such  a  rule  to  be  tbe  doctrine  ol 
that  court;  but.  If  there  should  have  existed 
any  doubt  upon  thW  subject  from  any  lan- 
guage used  by  the  court  In  any  of  the  above 
casea  referred  to  then  such  doubt  is  clearly 
removed,  and  the  position  of  that  court  di»^ 
tlnctly  defined,  by  tbe  clear  language  used 
by  It  in  the  case  of  Hollins  v.  Iron  Co„  150 
U.  a  371,  14  Sup.  Ct.  127.  The  defendant 
company  was  created  a  corpooation  under  the 
laws  of  Alabanaa.  In  1882  it  made  and  exe- 
cuted to  Prest&n  B.  Plumb  a  nurtgage  to  a» 
cure  $500,000  in  bonds.  In  August,  1887,  be, 
as  trustee,  took  possession  of  all  of  the  pn^ 
erty,  and  filed  a  blU  to  foreclose  the  mort- 
gage. Some  three  months  afta  tbe  com- 
mencement of  this  suit,  the  aunplalnant,  who 
was  simply  a  coutract  creditor,  with  no  lien 
upon  the  property,  filed  a  bill  on  behalf  fif 
himself  and  other  unbecored  creditors  against 
the  company,  the  trustee,  and  unpaid  sub- 
scribers to  the  stock  ot  the  conqiany.  chaining 
tbat  the  bonds  and  m(»tgage8  were  Invalid, 
setting  up  tbe  unpaid  subscriptions  to  the 
stocli,  asking  for  a  receiver,  tbat  the  stadk  be 
collected,  and  that  tbe  pn^rty  be  sold  for 
their  benefit.  A  decree  ot  foKClosnie  was 
entered  in  the  Plomb  suit,  and  the  bill  at  the 
complainant  dismissed.  It  was  contended  by 
the  complainant  tbat  the  propert?  and  assets, 
Includii^  tbe  unpaid  suoscriptlons  to  the  ea|h 
ital  stock  of  the  company,  were  a  trust  twoA 
for  the  benefit  of  himself  and  ocher  general 
creditors,  which  could  be  unforced  in  their  be- 
half. Tbe  court,  by  Justice  Brewer,  after  re- 
viewing tbe  dcH^lsion  of  tbat  court  upon  tbe 
doctrine  of  trust  funds,  observes  (150  U.  S. 
381,  14  Sup.  Ot:  12ft):  "While  it  Is  tnte  lan- 
guage bas  been  frequently  used  to  the  effect 
tbat  the  assets  of  a  corporation  are  a  trust 
fund  held  hy  a  corporatloQ  for  the  benefit  of 
creditors,  this  bas  not  been  to  convey  tbe  Idea 
that  there  is  a  direct  and  express  trust  at- 
tached to  tbe  property.  As  said  In  2  Pom.  Kq. 
Jur.  I  lO¥^.  they  'are  pot.  In  any  true  and  com- 
plete sense,  trusts,  and  can  only  be  called  so 
by  way  of  analogy  or  metapiior.' "  And  tbe 
court,  in  further  dlscrsslng  this  subject,  <m 
page  383,  150  U.  S.,  ano  page  129, 14  Sup.  CL. 
says:  *'In  other  words,— and  that  la  the  idea 
which  underlies  al<  these  expressions  In  ref- 
erence to  *truRt'  in  connection  with  the  prop- 
erty of  a  corporation. — the  corporation  Is  an 
entity,  distinct  from  ita  stockholdecs  as  from 
its  credittirs.  Solvent  It  holds  its  property 
as  any  Individual  holds  bis,  free  fnua  the 
touch  of  a  creditor  who  haa  acqidrsd  no  Ueiv 
tree^  also,  from  the  tondi  ot  a  atocUiolder 
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wbo.  tboogfa  eqnltablT  Interested  In.  bas  no 
l^iml  rlKbt  to,  tbe  pix^rty.  Beoomlag  biaoh 
vent,  tbe  eqnltaUe  Intereet  of  the  etodcbolden 
tat  tbe  propertr.  togetber  wltb  tbelr  cooditloii- 
ftl  UabOltT  to  tbe  credltom,  ptacee  tbe  prop- 
eity  bi  a  eoodition  ^  tnat.  first,  for  Uie  cred- 
itors, and  tbm  tor  tbe  atocUuriders.  Wbatp 
«Tier  of  tmat  tbere  is  arises  from  tbe  peculiar 
and  dlrerse  eqaltaUe  rlgbts  of  tbe  stock- 
holders as  agabist  tbe  oMporatlon  In  Its  prop- 
erty, and  tbelr  conditional  UabUlty  to  Its  cred- 
ttoTSL  It  la  rather  a  tmst  In  tbe  admlnlstra- 
tton  of  tbe  aaaeta  after  possession  by  a  court 
<rf  equity  than  a  trust  attaebing  to  tbe  prop* 
erty,  as  ancb,  for  tbe  direct  beneflt  of  Htber 
«n>dltor  or  stockholder."  FurtW  contlniiliv 
this  discnarion,  the  conrt  eaya,  on  pagt  SW. 
150  U.  a,  aad  page  laOb  U  Bap.  Gt.:  *The 
t^Bcera  <A  a  cmpofatlon  aet  In  a  fiduciary 
owactty  In  reqpect  to  Itn  property  ta  their 
hands,  and  may  be  called  to  an  account  for 
fraud,  or  sometlines  even  mere  mdsinanaga- 
ment.  In  reject  thereto;  bat,  as  between  Ifc- 
and  Its  creditors,  the  corpomtfon  Is  sim- 
ply a  debtor,  and  doea  not  hold  Its  property  bi 
tro)^  or  aubject  to  a  Uen  In  tbelr  favor.  In 
any  other  sense  than  does  ui  taidtvldml  debt- 
or." 

Tbe  relation  eslatlag  between  a  corpora- 
tfon  and  Its  creditora  la  somewhat  analogous 
to  that,  which  ezlsta  between  a  partnerablp 
and  Ita  eredltora.  If  a  partnership  becomes 
Insolvent,  a  covrt  «f  «|utty  assumes  charge 
of  all  of  Its  properly  and  ^Eecta,  and, 
Chrongb  Ita  ott^xn,  caUeetB  and  distributes 
tbe  fund,  first,  to  partaeiahlp  creditors,  be- 
fore any  portion  of  It  can  be  applied  either 
to  the  partner  or  to  his  Indivldnal  creditor. 
It  may  be  said  that  tbe  court  botds  the  prpp- 
«rty  In  trust  tar  tbe  partnersbtp  creditors, 
or  that  they  bare  an  eqaltaUe  lien  thereon. 
This  means  that  tbe  partnership  creditors 
simply  have  an  equitable  prior  right  to  have 
their  claims  aatlsfled  out  of  tbe  partnership 
property  in  the  bands  of  the  court  belonging 
to  tbe  Insolvent  partoershlp  before  Individ- 
ual cfedltOTU  can  be  paM.  80  It  Is  with  a 
corporation.  Solvent  and  out  of  the  bands 
d  ibe  court.  It  holds  complete  dominion  ovot 
ita  property,  imfettered  by  any  direct  trust 
or  spedfle  Weak  In  favor  of  tither  creditor 
or  stockholder.  It  can  deal  and  be  dealt 
with  In  relation  to  Its  property  as  efTectually 
as  an  IndlvMnal  caa  with  his.  While  the 
dirertora  and  oAcces  stand  In  a  fiduciary 
relarloa  In  respect  to  Hs  praperty.  and  may 
be  called  to  account  1^  tbe  atockholders  for 
any  fraud  or  mismanagement  of  its  affairs, 
yet,  as  between  tbe  corporation  and  Its  cred- 
itors, tbere  exists  simply  the  r^tlonshlp  of 
debtor  and  creditor,  and  tbe  company  does 
not  b<rid  its  pn^ierty  rtiarged  with  any  dlrei>t 
tmst  or  Hen  la  their  favor.  It  may  be  con- 
tended that  his  view  Is  la  antagoulsm  to  the 
pnvalUng  and  settled  opinions  of  both  state 
conrta  and  text  writers  upoa  ttala  aubject. 
Whatever  may  have  been  tbe  views  of  text 
writer^  natlfled  and  ani^Kwted  as  they  may 


bave  been  by  courts  of  high  state  autbortty, 
It  IB  BufHclent  for  us  that  the  supreme  court 
of  tbe  United  States,  lu  tbe  case  \aKt  c1t«d, 
has  given,  la  ckHir  and  unambiguous  lan- 
guage, Us  latest  emphatic  exprtesalon  upon 
this  question,  and  Its  opinion  Is  a  controlling 
authority  upon  this  conrt 

It  la  said  that  to  adopt  this  view  Is  to  over- 
turn a  settled  rule  applicable  to  tmnt  fuude, 
which  from  the  days  of  Judge  Story  haa 
grown  and  become  deeply  Imbedded  in  our 
state  and  national  Jurisprudence.  To  say 
that  this  win  oveitum  a  settled  mle  Is  but 
to  confonnd  the  desmictloa  of  a  principle' 
with  the  time  and  manner  of  Ita  applicatiofa. 
There  Is  a  wide  dUtinotlon  between  ove^ 
turning  a  principle  and  the  time,  method, 
and  circumstances  of  Its  application.  The 
principles  underiylng  tbe  trust-fund  doctrine, 
as  applied  to  the  property  and  aflaets  of  a 
eorporatlon,  are  not  overturned,  but  still  ex.- 
let;  not,  bowerer.  in  tbe  broad  and  nnllmlted 
degree  wbltA  aome  courts  of  high  authority 
bave  announced,  bitt  in  a  more  limited  sense; 
not  In  ttie  broad  aenae  that  the  entire  prop* 
erty  and  assets  of  a  solvent  and  going  cor- 
poration are  a  trust  fund,  charged  with  a& 
express  tnwt  er  a  specific  Hen  la  favor  of 
either  stockholder  or  creditor,  but  in  the 
sense  that  when  the  condltlona  and  drcum- 
stunoes  In  relation  to  the  business  of  a  cor- 
pomtloB  arise,  wben  It  becomes  Insolvent 
and  In  tbe  custody  of  the  court,  tboi  tbe 
priBcIplea  of  the  tmst  fund  will  apply,  and 
will  lay  hold  of  tbe  property,  and.  under 
tbe  supervision  of  the  court  will  be  admio- 
Istored  to  tbe  crodlton  and  stockboldors.  We 
may  observe  that  tblR  view  is  consonant  with 
both  ItHflc  and  reason.  The  trust-fund  Idea 
had  Ita  origin  in  the  early  history  of  our  • 
Jurispradence,  when  tbe  business  of  the  coun- 
try was  confined  to  narrow  limits,  when 
tbere  were  comparatively  but  few  organised 
companies  engaged  In  the  ttansactlon  of  busi- 
neRs.  and  when  there  were  but  few.  If  any, 
railroad  corporations  In  existence.  From  a 
provlttcial  state,  we  have  become  a  greiat 
commercial  nation,  whose  vast  business  In- 
terests are  lanrely  owned  and  conducted  by 
artificial  persons,  in  the  f^rm  of  corporate 
bodies.  Probably  four-fifths  of  the  capital 
Invested  In  tbe  commerce  and  business  of  tbe 
country  Is  controlled  and  matuiged  In  this 
manner.  To  dpclare  thnt  this  entire  prr^ 
erty  Is  held  by  tboee  corporate  bodies  char- 
ged with  an  express  trust  in  favnr  of  the 
Individual  stockholders,  or  covered  by  a  spe- 
cific Ilea  In  favor  of  the  creditor.  Is  to  ex- 
tend the  application  of  the  tnist-fund  Idea  to 
a  danj^rous  limit,  and  to  a  llmM  never  con- 
templated by  the  foundera  of  that  doctrine. 
Thin  Is  not  the  abrogation  of  tbe  rule,  nor 
tbe  destruction  of  the  doctrine,  .but  simply 
to  limit  Its  appti'?atlon  to  that  class  of  casea 
where  the  facts  and  clrrumstancea  will  jus- 
tify the  courts  hi  favoklag  Its  aid  tor  the 
relief  of  creditors  and  stoclEbolders. 

The  taidlvldual  defendants  in  the  case  «a- 
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der  consideration  coald  not,  or  did  not,  pay 
their  10  per  cent  on  tlieir  subacriptlons  to 
tbe  stock  of  the  railroad  company.  The  of- 
flcera  and  directors  of  tbe  company  con- 
ceived that  It  would  be  to  tbe  Interest  of  tbe 
company  to  take  back  this  stock  from  these 
original  subscribers,  sell  and  negotiate  It  to 
other  persons,  and  thas  otillze  It  In  the  con- 
struction of  the  road.  This  the  t^cers  and 
directors  of  the  company  did,  at  a  time  when 
the  corporation  was  aolTent,  and  managed  by 
a  board  of  directors  and  officers  composed 
of  other  persons  than  the  defendants.  The 
corporation,  by  this  transaction,  did  not  lose 
tbe  benpflt  of  this  stock  subscrlptlMi,  but 
controlled  and  disposed  of  the  same,  so  that 
the  company  rec^red  the  fnll  benefit  of  It 
in  tbe  final  construction  of  the  road.  The 
company  being  a  solyent  and  going  concern 
at  the  time  of  this  transaction,  there  was 
no  lien  or  trust  in  faTor  of  the  complainanta 
as  against  this  Bto<^  or  the  unpaid  sub- 
scriptions of  the  cconpony;  and  the  direct- 
ors, pursuing  a  course  which  they  deemed 
for  the  best  interest  of  the  company,  chose  to 
take  back  the  stock,  and  sell  and  dispose  of 
It  to  other  parties,  for  the  use  and  benefit 
of  tbe  company;  and,  there  being  no  actual 
fraud  alleged  or  shown  In  tbe  transaction, 
the  complainanta  have  no  legal  right  to  com- 
plain. 

I  therefore  concur  in  the  conclusion  reached 
by  the  court,  upoa  the  grounds  herein  stated, 
and  also  npou  the  gnnrnds  stated  Asso- 
ciate Justice  BANTZ  as  to  the  statute  ot 
limitation. 


SIBBB  r.  SUPERIOR  COURT,  CITI  AND 
OOUNTT  OF  SAN  FRANCISCO. 
(S.  F.  637.) 

(Supreme  Goort  ot  CaUforala.    Oct.  17,  1896^) 

OrriciR  — AsflEasoR  — Inadbquati  Assbssmekt— 
Criminal  Liabiutt  wok. 

Pea,  Code,  i  772,  authorizing  the  superior 
court  to  entntaiD  an  accusation  made  under 
oath  Iff  a  priTSte  citizen  against  an  officer  with- 
in its  JarisoictioD,  chargloK  him  with  having  col- 
lected illegal  fees,  or  with  havlDg  refused  or 
neglected  to  perform  hia  official  duties,  does  not 
confer  Jarisdiction  to  entertain  such  an  accnsa- 
tlon  charging  an  BflBeasor  with  having  assess- 
ed certain  property  at  a  anm  below  its  fall  val- 
ue; such  act,  if  corruptly  done,  being  "willful 
and  corrupt  misconduct  In  office,''  subjecting  the 
officer  to  indictment,  and,  if  not,  being  of  ajudi- 
dal  nature,  and  one  for  which  he  is  not  amena- 
ble to  the  penal  laws. 

In  bank.  Petition  by  Slebe  for  a  writ  of 
piohlbltlMi  to  the  snpolor  conrt,  dty  and 
coon^  of  San  Francisco.  Peremptory  writ 
granted. 

EL  8.  PiUsbury,  tor  petitioner.  A.  J.  Olo- 
nle,  for  respondent 

PER  CURIAM.  The  petitioner  herein  was 
elected  to  the  office  of  assessor  for  the  city 
and  county  of  San  Francisco  at  the  general 
electiim  In  1804,  and  qnallfled  for  said  office 


in  the  succeeding  January,  and  bas  since  act- 
ed as  such  assessor.  I*rlor  to  the  1st  day  of 
July,  1895,  as  such  assessor,  be  assessed  tlie 
property  of  the  Market-Street  Railway  Com- 
pany, a  corporation  organized  under  the  laws 
of  this  state,  and  liaving  property  in  said  city 
and  county,  for  the  fiscal  year  ending  July  1, 
1S95,  at  the  sum  of  (3,883,866.  On  the  11th 
of  May,  1800,  an  accusation  In  writing  against 
him  was  presented  to  tbe  superior  court  of 
San  Francisco,  alleging  that  the  value  of  the 
property  of  said  corporation  at  the  time  of 
such  assessment  was  $17,500,000,  and  that 
the  petitioner,  "for  tbe  purpose  and  with  the 
design  of  enabling  said  Market-Street  Rail- 
way Company  to  evade  taxation  for  the  fiscal 
year  ending  July  1,  1895.  upon  the  full  cash 
value  of  said  property,  willfully  and  knowing- 
ly failed  and  neglected  to,  and  did  not,  as- 
sess tbe  said  property  of  said  Market-Street 
Railway  Company  for  tbe  purpose  of  taxa- 
tion for  said  fiscal  year  at  Its  full  cash  value, 
but  with  said  object  and  purpose  then  and 
there  assessed  the  same  at  the  value  of  but 
^,883.806,  and  that  no  other,  further,  or  ad- 
ditional assessment  of  said  property  for  said 
fiscal  year  was  made."  Thereupon  the  su- 
perior court  appointed  the  18th  day  of  May, 
1890,  as  the  time  at  which  It  would  hear  the 
said  accusation  and  the  evidence  offered  in 
support  of  the  same,  and  directed  a  citation 
to  be  Issued  to  the  petitioner  to  appear  at 
that  time.  On  that  day  he  appeared  before 
the  court,  and  objected  to  Its  Jurisdiction  to 
hear  or  act  upon  the  said  accusation,  nuil  re- 
quested tbe  court  to  dismiss  the  same.  The 
court,  however,  denied  his  request,  and  set 
the  matter  down  for  hearing  on  the  next 
day,  Upon  the  application  of  the  petitioner 
an  alternative  writ  of  prohibition  was  Issued 
out  of  this  court,  directing  the  respondents 
to  show  cause  why  they  should  not  refrain 
from  further  proceedings  upon  the  said  ac- 
cusation. The  return  to  tbe  writ  Is  In  tbe  na- 
ture of  a  demurrer  to  tbe  application. 

Section  772  of  the  Penal  Code  authorizes 
the  superior  court  to  entertain  an  accusation 
made  under  oath  by  a  private  citizen  against 
an  officer  within  Its  Jurisdiction,  charging 
him  with  having  collected  Illegal  fees,  or  with 
having  refused  or  neglected  to  perform  the 
official  duties  pertaining  to  his  office,  and, 
unless  the  accusation  chaises  the  officer  with 
a  violation  of  his  offldal  duty  In  respect  to 
one  or  other  of  these  particulars,  the  court 
has  no  Jurisdiction  in  the  matter.  In  the 
present  case  the  petitioner  was  not  accused 
of  having  neglected  or  refused  to  assess  the 
property  of  the  Market-Street  Railway  Com- 
pany, for  It  is  alleged  In  the  accusation  that 
be  did  assess  it  at  a  given  amount,  but  that 
this  amount  was  less  ttian  its  actual  value, 
and  that  such  assessment  was  made  "for 
tbe  purpose  and  with  the  design  of  enabling 
said  Market-Street  Railway  Company  to 
evade  taxation  for  the  fiscal  year  cwnmenclng 
July  1,  1895."  If  the  assessment  was  made 
with  such  purpose*  It  was  not  a  "refosal  or 
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Deglecf  *  to  perform  hla  official  dntiea,  tmt  a 
"wiUfal  and  corrupt  misconduct  in  office," 
for  which  he  might  have  been  presented  by 
the  grand  Jory,  under  the  proTtslons  of  sec- 
tion 758  of  the  Penal  Code.  If,  on  the  other 
hand,  the  assessment  was  made  In  the  or- 
dinary exercise  of  bis  otUclal  duty,  and  with- 
out any  corrupt  or  Illegal  motive,  his  act 
though  pertaining  to  the  executive  depart- 
ment of  the  fiOTernment  was  of  a  judicial  na- 
ture, for  which  he  Is  not  amenable  to  the 
penal  laws  of  tbe  state.  See  Glunle  t.  Slebe 
<CaL)  44  Pac.  1064.  It  Is  ordered  that  a  per- 
emptory writ  laaue  aa  prayed  for. 

QEATTY,  a  J.,  not  partldpating. 


GRIFFIN      DINOLBY,  County  Glerfc. 

(8.  F.  706.) 

(Supreme  Court  of  CaUfornia.    Oct.  8,  1896.) 

BLICTIOKS — CBBTIVICl.Te  or  noiltHl.TIOK — FlblMO 
— LlOAL  HOLIDAT— Lll(lTl.TIOX. 

Under  Pol.  Code.  S  119%  as  amended  (St. 
18^,  p.  303),  which  provides  that  "certificates 
of  DomtoBtiou  reauiied  to  be  filed  with  the  coun- 
ty clerks,  or  with  the  clerk  or  secretary  of  the 
legislative  body  of  aay  cit7  or  town,  shall  be 
filed  not  more  than  fifty  oor  less  than  thirty 
days  before  the  day  of  election,  whea  the  nom-, 
inatioo  is  made  by  a  copventioa,"  where  tbe 
last  day  on  which  the  certificate  could  be  filed, 
ordinanty,  falls  on  Sunday  or  a  legal  holiday, 
the  certificate  must  be  filed  on  the  day  before,  to 
be  in  time. 

In  bank.  Application  by  P.  H.  Orlffln  for 
a  writ  of  mandate  commanding  A.  S.  Ding- 
ley,  county  derk  of  Stanislaus  county,  to 
Keceive  and  file  a  certificate  of  nomination. 
Denied. 

A.  Hewel  and  C.  A.  Stoneslfer,  for  peti- 
tioner.  John  E.  Richards,  for  respondent 

PER  CURIAM.  Tbe  re^Kindeut  Is  the 
county  clerk  of  Stanislaus  county,  and  on 
the  5th  day  of  October,  1896.  the  petitioner 
presented  to  blm,  for  filing,  a  certificate,  duly 
authenticated  by  tbe  proper  officers,  of  the 
Domination  by  the  couo^  convention  of  the 
Democratic  party  of  tliat  county,  held  Sep- 
tember 7,  1896,  ot  certain  candidates  for  pub- 
lic offices  to  be  fiDed  b}  the  electors  of  that 
county  at  the  coming  general  election.  The 
respondent  refused  to  file  the  same,  alleging 
as  a  reason  therefor  that  that  day  was  a  holt- 
day,  and  also  because  the  same  was  not  pre- 
sented for  filing  within  the  time  required  by 
law.  The  petitioner  again  presented  the  cer- 
tificate to  him  on  the  6th  day  of  October,  with 
the  request  that  It  be  ffied;  but  the  respondent 
again  refused  to  file  the  same,  for  the  reason 
th&t  It  was  not  presented  to  him  for  filing 
within  the  time  required  by  law.  The  pra- 
ent  application  Is  for  a  writ  of  mandate,  com- 
manding the  reepcmdent  to  receive  and  file  the 
said  certificate. 

Section  11^  of  the  PoUtlcal  Code,  as  amend- 
ed in  1895  (St  1885,  p.  303),  provides:  "Cer- 
tificates  of  nomination  required  to  be  filed 


with  the  county  clerks,  or  with  the  clerk 
or  secretary  of  the  legislative  body  of  any 
dty  or  town,  shall  be  filed  not  more  than  fifty 
nor  less  than  thirty  days  before  the  day  of 
election,  when  the  nomliiation  is  made  by  a 
convention."  It  is  ccntended  by  the  petition- 
er that  under  this  provision  the  4th  day  of 
October  was  the  last  day  on  which  tbe  cer- 
tificate could  be  filed,  but  that,  as  that  day 
was  Sunday,  by  virtue  of  sections  12  and  13 
of  tbe  Political  Code  he  was  entitled  to  file  It 
on  the  next  day  that  was  not  a  holiday,  and, 
as  the  &th  day  of  October  was  a  legal  holi- 
day, his  presentation  of  the  certificate  to  tbe 
respondent  on  the  6tb  was  in  time,  and  that 
the  respondent  should  have  filed  It  We  are 
of  the  opinion,  however,  that  these  provisions 
of  the  Political  Code  are  Inapplicable.  Sec- 
tion 12  provides  that  a  holiday  sbaU  be  ex- 
cluded when  It  is  the  last  day  of  the  time 
"tn  which"  any  act  provided  by  law  Is  to  be 
done;  and  section  13  refers  to  an  act  which 
is  appointed  to  be  doce  "upon"  a  particular 
day.  In  the  present  cose,  however,  the  stat- 
ute does  not  fix  the  day  upon  which  or  the 
time  within  which  the  certificate  is  to  be  filed, 
but  declares  that  it  <!hall  be  filed  "not  less" 
than  30  days  before  the  day  at  electltm.  To 
hold  that  it  could  be  filed  28  days  before  tbe 
day  of  election  would  be  In  manifest  -disre- 
gard of  the  provisions  of  the  statute.  The  ap- 
plication for  the  writ  is  dented. 


OHAPIN  V.  WILLCOX,  Auditor.  (Sac.  114.) 
(Supreme  Court  of  California.    Oct  10,  1896.) 

COSNTIBS  —  OrriCBRfl  —  AttSVAL  GOHPINSATION— • 

FcH  DiEH  AMD  MiLBAOB— Limit ATiov. 
County  Government  Act  1898  (St  1898,  p. 
488,  §  204,  subd.  15),  fixing  the  compensation 
of  county  officers  in  counties  of  the  forty-second 
class,  provides  that  "sapervisors  shall  receive 
seven  dollars  per  diem,  and  twenty-five  cents 
per  mile  In  traveling  to  and  from  their  respective 
residences  to  the  county  seat  All  of  which 
compensation  in  the  aggregate  shall  not  exceed 
four  htmdred  dollars  per  annum  each."  Held, 
that  no  one  member  can  draw  more  than  $40(> 
compensation  for  all  services  In  any  one  year 
as  per  diem  and  mileage. 

Department  1.  Appeal  from  auperlor 
court,  Madera  county;  W.  M.  Conley,  Judge. 

Petition  by  one  Chapln  for  a  writ  of  man- 
date commanding  one  WlUcox,  auditor  of 
Madera  county,  to  Issue  him  a  warrant  up- 
on the  county  treasury  for  compensation  as 
county  supervisor.  .An  alternative  writ 
was  issued,  and  defendant  demurred  to  the 
petition.  From  a  Judgment  In  favor  of  de- 
fendant, plaintlfT  appeals.  Affirmed. 

W.  H,  Larew  and  J.  8.  Larew.  for  appel- 
lant   Miles  Wallace,  for  respondent 

HARRISON.  J.  The  plaintiCT  Is  one  of  the 
supervisors  of  the  county  of  Madera,  and  the 
defendant  is  tbe  auditor  of  that  county.  On 
February  8,  1896,  the  board  of  supervisors 
allowed  the  account  and  claim  of  the  plain- 
tiff, In  the  sum  of  $487.80,  as  a  balance  on 
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vilease  as  supervisor  of  said  county,  and 
ordered  eaid  claim  paid;  and  the  plaintiff 
tkereupon  made  a  demand  upon  ttie  defend- 
•nt,  aa  auditor  of  tlie  county,  that  li«  iKsue 
t»  him  a  warrant  upon  the  county  trMasury 
for  that  amount.  The  defendant  reruBed  to 
laaue  the  wanunt,  and  the  plaintiff  filed  In 
the  superior  court  his  afiidarlt  and  petition 
for  a  writ  of  mandate  eonimandlng  the  an- 
alitor  to  draw  the  warrant  An  altematlre 
writ  was  Issued  thereou.  and,  the  defendant 
having  appeared  and  demurr«d  to  said  peti- 
tion, hlB  demurrer  was  sustaioed,  and  Judg- 
ment entered  against  the  plaintiff.  Prom 
this  Judgment  the  plaintiff  has  appealed^ 

The  determination  of  this  ease  depends 
npon  the  construction  of  sobdlvlslon  IS  of 
aection  204  of  the  county  government  act  of 
1^  (8t  1883.  p.  480).  The  first  clause  of 
«ald  section  and  said  snbdivislon  are  as  fol- 
lows: "Se&  204.  In  counties  of  the  forty- 
«econd  class  the  county  officers  shall  recelTe 
as  compenaatlon  for  the  services  required  ot 
them  by  law,  or  by  virtue  of  their  offlce,  the 
following  salarira,  to  wit:  *  *  *  (IS)  Su- 
pervisors shall  receive  seven  doltars  per 
diem,  and  twenty-five  cents  per  mile  In  trav- 
eling to  and  from  their  reqiective  residences 
to  the  county  seat.  AU  of  which  eompensar 
tlon  In  the  aggregate  diall  not  exceed  four 
iiundred  dollars  per  annum  each."  It  Is  con- 
tended by  the  appellant  that  the  Ilmltatloo  of 
$400  In  the  last  sentence  of  the  section  ap- 
f)lle8  only  to  the  per  diem,  and  that  In  addi- 
tion thereto  he  Is  entitled  to  25  cents  for 
each  mile  that  he  baa  traveled  In  going  to 
and  from  hia  resldeuoe  to  the  connty  seat,— 
In  the  present  case  alleged  by  him  to  be 
2,206  lilies,  during  the  yean  18B8  and  1904. 
The  respondent  contends,  on  the  other  hand, 
that  the  f400  competuuLtlon  allowed  to  mem- 
bers of  the  board  of  supervisors  includes 
twth  per  diem  and  mileage;  that  Is  to  my, 
that  no  one  member  can  draw  more  than 
that  amount  for  all  services  In  any  one  year, 
botb  as  per  diem  and  mileage.  The  provision 
which  Is  made  for  the  compensation  of  su- 
pervienrs  In  counties  of  the  fortyHsecond 
class  differs  In  Its  langunge  from  that  made 
for  these  offlrers  In  counties  of  any  other 
class,  and  Is  to  be  determined  by  a  con- 
struction of  the  language  that  has  been  em- 
ployed. In  some  counties  supervisors  re- 
ceive a  fixed,  annual  salary,  without  any 
provlsicm  for  mileage,  while  In  others  mile- 
age to  a  limited  amount  Is  allowed  thorn. 
In  some  they  receive  a  per  diem,  without 
any  limitation  upon  its  amount,  and  a  mile- 
age not  to  exceed  a  certain  amoimt;  and  In 
some  there  Is  a  limit  upon  each,  while  In 
others  the  limit  Is  upon  the  per  diem  alone. 
Of  those  that  receive  a  per  diem  and  mileage, 
there  Is  in  some  a  llmltatinu  upon  one,  and 
in  some  a  limitation  upon  the  other,  and  In 
some  a  limit  upon  neither.  The  provision 
for  these  officers  In  the  forty-second  clans 
differs  from  all  the  others  In  that  the  limit 
to  tba  entire  compensatiou  Is  made  d^nlte 


and  precise.  After  detarmlning  that  Vbe  "ba- 
sts upon  wbleh  thefr  compensation  is  to  be 
fixed  shall  be  a  per  diem  and  mileage,  and 
fixing  the  amount  of  each  of  these  elements, 
the  legislature  has  declared  that  "all  of 
which  compensation  In  the  ^gregate  shall 
not  exceed  four  hundred  dollars  per  annum 
each,"  thus  leaving  little.  If  any,  room  for 
constmctlon.  It  would  be  difllcult  to  ex- 
press in  mere  explicit  languid  that  the  en- 
tire amount  which  a  supervlsw  In  this  class 
of  counties  aholl  receive  In  any  one  year  tor 
the  oervlces  required  of  htm  by  law.  or  by 
virtue  of  his  otfice.  Is  $400.  Traveling  to 
and  from  bis  residence  to  the  county  stiat  la 
as  much  a  part  of  the  swlces  required  of 
him  as  Is  the  sitting  in  the  conncll  chamber 
of  the  board,  and  the  compensation  for  these 
services  has  been  fixed  by  the  legislature 
In  the  fbregoing  language.  If  the  leglitla- 
tnre  had  merely  sold,  "all  of  which  compen- 
sation" ahaU  not  «ieeed  9400  la  any  one 
year,  both  the  per  di«n  and  the  mileage 
would  have  been  Included,  since  "all"  Is  a 
term  of  number,  which  Includes  the  several 
Items  making  up  the  basis  of  the  compen- 
sation; but,  as  If  to  make  Its  purpose  more 
clear,  the  legislature  has  added  that  all  this 
compensfltlon  shall  not,  *in  the  aggregate." 
Apeed  $400  per  annum.  The  term  "aggre- 
gate" implies  a  plurality  of  nnlta,  whose  to- 
tal amount  It  represents.  It  Is  defined  in  tne 
Century  Dictionary  as  *'a  sum,  mass,  or  as- 
semblage of  particulars;  a  total  or  gross 
amount;  any  combined  whole,  considered 
with  reference  to  Its  constituent  parts."  And 
in  the  above  section  these  units  are  the  per 
dlems  and  the  number  of  miles  traveled,  the 
total  amount  of  which  shall  not  exceed  ¥400 
per  annum.  Klrkwood  v.  Soto,  87  Cal.  394. 
25  Pac.  488,  la  Inapplicable,  as  hi  that  case 
the  provision*  was  that  the  superintendent  of 
echoote.  In  addition  to  his  compensation, 
should  receive  the  actual  tTavelliu  expenses 
incurred  by  him.  whereas  there  la  no  pro- 
vision of  that  nature  applicable  to  the  ap- 
pellant, nor  Is  his  claim  based  upon  any  ex- 
penses incurred  by  him.  The  Jndgm«it  is 
affirmed. 

We  concur:  GAROUTTB,  J.;  VAN 
FU3ET.  J. 


ELMORB  V.  ET.MOKH.    (Sac.  144.) 
(Supreme  Court  of  California.    Oct  12,  1890.) 

Motion  pok  NnstriT — Waitbr  op  Ekror. 
1.  Cnder  a  romplfllnt  bv  the  adiDlniiitratrix  of 
a  deoenwii  wife  amtlnxt  ner  aurTlTlng  huBbHnrt, 
allepin^r  that  he  pnrrhaMMl  certain  reel  entute 
and  ppDtoDal  property  therein  deacrihed  with 
moiipy  of  hia  wire,  ana  as  her  nfreut  and  tnintee. 
and  prarins  a  oonveynnce  of  mich  property,  the 
court  Ih  nnt  authorized  to  render  a  piprmnal  Juil^- 
meut  Rffiiinst  the  defendant  on  a  flndinK  that 
he  liiA  not  purchnse  such  property  as  alleged, 
but  thflt  he  received  a  <>ertalD  aum  of  mooey 
from  his  wife;  such  finding  bdng  a  variance. 
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2.  A  defmdant  does  not  waive  an  erroneona 
rnling  od  a  motion  for  nonsuit  by  the  introdnc- 
tion  of  evidence  after  the  motion  is  oTerniled, 
anless.  in  w  doing,  he  suppUea  the  defects  in 

Elaintiff*!  caae,  upon  wbidi  the  motion  wma 
Bfied. 

8.  An  objecticm  on  the  ground  of  a  Tariance 
may  properly  be  raised  by  motion  for  a  nonsuit, 
thobffh  defeodaBt  did  not  object  to  the  admiaaioo 
ot  the  erideoce. 

Departni«it  2.  Appeal  from  superior  cotm^ 
Stanlslaua  county;  Wiiliam  O.  Minor,  Judge. 

Action  by  Susan  B.  Blmore,  as  adnrinlstra- 
trlx  oit  tbe  estate  of  Sarah  F.  Blmora,  de- 
ceased, against  James  O.  Elmore.  Judgment 
for  pbUntU^  and  defradant  appeals.  Re* 
versed. 

a  a  Wright  and  W.  N.  Bnthofordt  for  ap- 
peiiant   T.  A.  OoldweU  and  P.  J.  Haaen,  tat 

respondent 

McFABLAND,  J.  The  conrt  below  render- 
ed an  ordinary  money  Judgment  in  favor  of 
the  pUlntUC,  and  against  the  defendant,  for 
the  sum  of  9^,6001,  together  with  costi;  and 
the  defendant  appealed  from  the  Judgment, 
and  from  an  order  made  denying  his  motion 
Cor  a  new  triaL 

We  think  tliat  the  Judgment  most  be  re- 
versed, and  a  new  trial  ordered,  because  nei- 
ther the  complaint  nor  the  findings  sustain  the 
Judgment  entered.  Tl>e  cause  of  action,  if 
any,  estahllahed  by  the  findings  is  whoily  dif- 
ferent from  the  one  averred  In  the  complaint 
The  allegata  and  the  probata  do  not  agree. 
It  is  averred  In  the  complaint  tbat  the  de- 
ceased. Sarah  F.  Elmore,  was  the  wife  of  the 
ai^llant;  tbat  during  her  lifetime  and  during 
the  coverture  she  received  certain  property 
from  the  estates  of  her  deceased  parents, 
which  waa  mosUy  In  the  form  of  money;  tbat 
she  furnished  this  money  to  the  appellant,  as 
her  agent  and  trustee  to  purcliaae  lands  and 
some  personal  property  for  her;  tbst.  In  par- 
Buance  of  such  trust,  he  did  purchase  large 
tracts  of  land,  and  improved  the  same,  with 
her  said  money,  which  said  lands  so  purchased 
are  specifically  described  in  the  complaint; 
that  he  took  the  conveyances  of  said  lands  in 
ilia  own  name;  and  that  he  to  some  extent 
mingled  said  moneys  of  the  said  wife  with 
commimlty  pn^erty,  so  that  It  tiad  become 
difficult  to  state  exactly  what  her  Interest  was 
in  the  lands  so  purchased;  but  that,  according 
to  the  plalntltTs  Information  and  belief,  at 
least  one-half  of  the  said  described  lands,  and 
one-balf  of  certain  personal  property,  was 
bought  the  appellant  and  Is  held  by  him 
as  trustee  for  the  said  deceased  wife.  The 
prayer  of  the  complaint  is  for  Judgment  that 
appellant  account  tor  all  the  purchases  be  had 
made,  as  aforesaid;  that  all  the  property  de- 
scribed In  Uie  complaint  be  decreed  to  be  the 
separate  prop^ty  of  the  said  deceased  wife; 
and  that  the  appellant  be  decreed  to  convey  to 
iHalntlff,  as  administratrix  of  the  said  deceased 
wife,  all  the  real  property  described  In  the 
complaint  and  also  transter  to  bar  an  the 
penooMl  iHiilMulj  dsKdbed.   The  court  fbud 


that  the  said  deccssed  wife,  Sarah  V.  BSmore, 
inherited  and  received  from  the  estates  of  her 
parents  the  sum  of  $6,500.  It  farther  found, 
however,  ttiat  she  did  not  furnish  said  money, 
or  any  part  thereof,  to  the  appellant  as  her 
agent  and  trustee,  with  which  to  purchase 
lands,  and  that  defendant  did  not  as  her  agent 
and  trustee,  purchase  any  land;  that  the  lands 
described  In  the  complaint  were  not  purchased 
by  appellant  or  held  by  him  In  trust  for  the 
use  of  said  deceased  wife;  that  there  was  no 
understanding  or  agreement  that  the  defend- 
ant sbontd  bcA6  the  title  to  said  lands  for  said 
Sarah  as  her  agent  and  trustee;  that  she  did 
not  furnish  appellant  any  money  or  property 
with  the  understandlDg  or  on  the  condition 
that  he  should  invest  the  same  In  land  for 
ber;  and  that  the  personal  property  described 
In  the  complaint  was  not  purchased  by  defend- 
ant as  trustee  or  agent  of  the  said  Saiah,  or 
with  her  funds;  and  tbat  defendant  does  not 
boU  the  same  as  trustee  of  said  Sarah.  Nev- 
ertheless, the  conrt  entered  a  personal  Judg- 
ment against  appeltant  for  the  said  ram  of 
$6,500.  But  this  was  rendering  Judgment  up- 
on a  cause  of  action  not  set  up  In  the  com- 
plaint and  not  warranted  by  the  averments 
of  the  complaint;  and  It  therefore,  cannot  be 
sustained  either  upon  principle  or  autbortty. 
Chetwood  V.  Bank  (Cal.)  45  Pac.  7(M;  Reed  v. 
Nonon,  99  Cal.  617,  84  Pac.  333;  Moodnin  v. 
Goux,  51  Oftl.  151;  Tomllnson  v.  Monroe.  41 
Cal.  94;  Hayne.  New  Trial  Jb  App.  1 115,  and 
cases  there  cited. 

Respondent  contends  tbat  appellant  waived 
the  point  of  a  variance  between  the  complaint 
and  the  evidence,  because,  having  made  tluit 
point  in  a  motion  for  a  nonsuit,  he  afterwards 
Introduced  evidence  in  the  case.  This  posi- 
tion, however.  Is  not  tenable.  Appellant  mov- 
ed for  a  nonsuit  upon  the  express  ground  that 
there  was  no  evidence  tending  to  prove  that 
appellant  held  certain  lands  and  property 
which  he  had  purchased  with  the  separate 
money  of  the  deceased  wife  as  her  tnistee; 
and  the  motion  for  a  nonsuit  should  have  been 
granted.  The  point  thus  made  on  the  motion 
for  nonsuit  was  not  waived  by  the  mere  fact 
that  the  appellant  afterwards  Introduced  some 
evidence  In  the  case.  No  such  rule  obtains  in 
this  state.  The  rule  upon  the  subject  Is  sim- 
ply this:  tliat  If,  after  a  motion  for  a  uoneult 
for  want  of  testimony  upon  any  material  point 
has  been  erroneously  overruled,  the  defendant 
proceeds  and  supplies  the  defect  by  evidence 
which  he  himself  Introduces,  then  the  error 
committed  In  overruling  the  nonsuit  is  curedy 
but  If  the  motion  for  a  nonsuit  should  h.ive 
been  granted,  and  no  evidence  la  afterwards 
introduced  by  t&e  defendant  which  chancres 
the  status  of  the  case,  then  he  can  avail  him- 
self of  the  error  ccnnmltted  In  the  refiislne  of 
the  nonsuit  The  case  of  H\gsxins  v.  Ra^;!;- 
dale,  83  Cal.  210,  23  Pac.  316,  cited  by  reepond- 
ent  goea  only  to  the  extent  above  Indicated. 
The  rule  Is  properly  stated  in  Hayne,  New 
Trial  A  App.  |  118,  as  follows:  **it  the  mo- 
tion for  nonsuit  be  Impn^rly  denied,  It  may 
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happen  that  the  defeadanf  s  evidence  will  crap- 
ply  the  defects  In  plalntlfTs  case  pointed  out 
on  the  motion  for  nonsuit  In  soch  case  the 
error  of  denying  the  motion  Is  cured."  The 
rule  Is  stated  In  Beveral  at  the  adjudicated 
cases  In  this  state.  For  Instance,  In  Smith  v. 
ComptoD,  6  CaL  25,  the  court,  after  saying 
that  It  was  necessary  to  make  certain  proof  In 
order  to  sustain  the  plalnticrs  case,  said: 
"This  was  not  done  In  the  opening,  and  the 
defendant  was  entitled  to  a  Judgment  of  non- 
suit. The  defendant,  however,  after  his  mo- 
tion was  denied,  introduced  evidence  which 
enabled  plaintiff  to  supply  the  defect  in  his 
case,  and,  by  so  doing,  waived  the  ofijecUon." 
Again,  In  Wlnans  v.  Hardenbergh,  8  Cal.  293, 
the  court  said:  "The  only  exception  taken  by 
appellant  in  the  court  below  was  to  the  re- 
fusal to  instruct  the  Jury,  as  in  case  of  non- 
suit, upon  the  close  of  plaintiff's  testimtmy. 
If  this  were  an  error,  It  was  cured  by  the  In- 
troduction of  evidence  on  the  part  of  defend- 
ants which  supplied  every  omission  in  plain- 
tiff's case,  and  conclusively  established  his 
right  to  recover."  So,  Id  Association  v.  Wil- 
lard,  48  Cal.  614,  the  court  say:  "The  motion 
for  a  nonsuit  should  have  been  granted.  The 
itnswer  denies  that  the  defendant  ever  ousted 
or  ejected  the  plaintiff  from  the  premises,  and 
the  plaintiff  failed  to  prove  the  ouster;  but 
the  defendant  afterwards  supplied  the  defect 
by  proving  that  he  bad  remained  in  possession 
ever  since  the  execution  of  the  lease  above 
mentioned.  The  production  of  that  evidence 
cured  tlie  error."  By  the  motion  for  nonsuit 
the  appellaut  distinctly  raised  the  point  In- 
sisted on  here,  and  thereby  called  the  atten- 
tion of  both  court  and  cotmsel  to  It;  and  there- 
fore he  Is  not  within  the  rule  frequently  an- 
nounced here  that  a  party  will  not  be  allowed 
to  raise  an  objection  in  this  court  for  the  first 
time.  And,  aa  he  Introduced  no  evidence  tend- 
ing to  supply  any  omission  In  the  evidence  <^ 
the  respondent,  the  motion  for  a  nonsuit  oc- 
cupies the  same  position  now  as  It  did  In  the 
court  below  when  made  there. 

The  motion  for  a  nonsuit  was  the  proper 
method  by  which  to  raise  the  said  question  of 
variance.  In  Hayne,  New  Trial  &  App.  i  115, 
it  is  said:  "In  all  of  the  fore^lng  cases,  ex- 
cept McCord  V.  Seale  [66  Cal.  262],  objection 
on  account  of  the  variance  was  taken  in  the 
court  below,  either  by  objecting  to  the  admis- 
sibility of  the  evidence  or  by  motion  for  a  non- 
suit A  variance  may  be  taken  advantage  of 
In  either  of  these  modes,  ana  the  defendant 
is  not  precluded  from  moving  for  a  nonsuit  on 
the  ground  of  variance  by  reason  of  his  fail- 
ure to  object  to  the  admissibility  of  the  evi- 
dence." And  the  text  is  amply  supported  by 
the  authorities  cited.  See  Johnson  v.  Moss, 
45  CbL  616;  Farmer  v.  Cram.  7  C^.  136; 
Tomlinson  t.  Monroe,  41  Cal.  94;  and  cases 
cited  In  Hayne,  New  Trial  &  App.  |  116.  In 
many  of  the  cases  the  defendant  had  intro- 
duced evidence  after  the  denial  of  the  motion 
for  ft  wmsQlt,  which  evidence,  however,  did 
not  cme  the  fblluxe  of  plaintiff  to  make  oat 


his  case.  See  Farmer  v.  Cram,  stipra.  More- 
over, the  point  under  review  was  also  raised 
by  the  specification  that  the  court  in  Its  con- 
clusion of  law  erred  as  follows:  "The  court 
erred  in  Its  conclusion  of  law  which  reads  aa 
follows:  'That  plaintiff  Is  entitled  to  a  Judg- 
ment against  defendant  for  the  sum  of  sixty- 
five  hundred  dollars  and  costs  of  suit*  On 
the  contrary,  the  action  Is  not  for  &  money 
Judgment  hut  to  establish  a  trust  In  land." 

The  foregoing  views  make  a  new  trial  nec- 
essary. The  court  rested  Its  Judgment  upon 
the  finding  that  the  $6,500  received  by  the 
deceased  wife  from  her  parents*  estates  waa 
used  by  appellant  in  paying  off  a  certain  mort- 
gage, building  a  house,  and  in  farming  opera- 
tions, and  In  household  expenses,  and  that 
"the  same  was  so  received  by  defendants  as 
the  agent  and  trustee  of  said  Sarah";  and  we 
must  not  be  understood  as  bedding  that  such 
finding  was  Justified  by  the  evidence.  Bow- 
ever,  this  and  other  questlwis  In  the  case  need 
not  be  now  considered.  Tlie  Judgment  and 
order  are  revased,  and  the  cause  remanded 
for  a  new  trial. 

We  concor:  TEMFIiB,  J.;  HBN8HAW,  J. 


MURPHY  V.  CLAYTON.    (No.  15,914.) 
(Supreme  Coort  of  California.    Oct  18. 1S96.) 

ADHIKiarBATOBft— RiSHT  TO  PBOPUITT  BOLD  BT 

Dbcbdbht. 

A  sale  of  diattels  by  decedent,  though  not 
accompanied  by  delivery,  having  heat  valid 
aj^ainst  him  and  his  heirs,  and  therefore  his  ad- 
ministrator, recovery  thereof  by  the  purchaser 
from  the  admioistrator  cannot  be  defeated,  un- 
der Code  Civ.  Proc.  H  1689,  1590,  providing 
that,  when  there  la  a  d^deacy  of  assets  in 
the  hands  of  an  administrator,  he  shall  sue  for, 
and  may  recover,  for  the  benefit  of  creditors, 
property  conveyed  by  decedent  in  fraud  of  cred- 
itors; It  not  appeanns  that  the  claims  against 
the  estate  whi<s  bad  oeen  allowed  by  the  ad- 
ministrator, or  are  evidenced  by  Judgment,  ex- 
ceed the  assets  in  his  hands.  43  Pae.  613,  af- 
firmed. Beattjr,  a  J.,  and  Van  Fleet,  dis- 
senting. 

In  bank.  Appeal  from  superior  court,  San- 
ta Clara  county;  John  R^nolda,  Judge. 

Action  Ijj  Ann  Mnrplir  against  Edward 
W.  QaytcHL  Judgmoit  for  defendant,  and 
plaintiff  anmalB.  Reversed  In  department 
(43  Fac.  618).  and  defendant  ivpeals.  De- 
cision In  department  affirmed. 

Geo.  W.  Lewis  and  J.  H.  Campbell,  for  ap- 
pellant   Klttredge  &  Kraft,  for  respondent. 

PER  CURIAM.  After  due  consideration  of 
this  cause  in  bank,  we  are  satisfied  with  the 
conclusion  reached  and  the  opinion  rendered 
when  It  was  In  department  (43  Pac.  613);  and 
for  the  reasons  given  In  said  opinion  the 
judgment  awarding  the  defendant  the  posses- 
sion of  the  animals  mentioned  In  the  fifth 
finding  Is  reversed,  with  directions  to  the  su- 
perior conrt  to  enter  Judgment  vvon  the  find- 
ings In  ftiTor  of  the  plaintiff  for  tiie  possas 
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slon  of  said  animals,  or  for  the  value  thereof 
as  fonnd  by  the  court.  In  case  a  delivery 
thereof  to  the  plaintiff  cannot  be  had. 

BEATTT.  C.  J.  I  dissent.  Section  3440  of 
the  Civil  Code  reads  as  follows:  "Every  trans- 
'fer  of  personal  property,  other  than  a  thing 
Id  action,  or  a  ship  or  cargo  at  sea,  or  In  a 
foreign  port,  and  every  Hen  thereon,  other 
than  a  mortgage,  when  allowed  by  law,  and 
a  contract  of  bottomry  or  respondentia,  is 
con<du8lvdiy  presumed,  if  made  by  a  person 
having  at  the  time  the  possesion  or  control 
of  the  property,  and  not  accompanied  by  an' 
immediate  delivery,  and  followed  by  an  ac- 
tual and  continued  ctiange  of  possession  of 
the  things  transferred,  to  be  fraudulent  and 
therefore  void  against  those  who  are  his 
creditors  while  be  remains  In  ptrasession,  and 
the  successors  In  Interest  of  such  creditors, 
and  against  any  persons  on  whom  his  estate 
devolves  in  trust  for  the  t>eneflt  of  others 
than  himself,  and  against  porchasers  and  In- 
cumbrancers in  good  faith  subsequent  to  the 
transfer."  The  property  of  a  person  dying 
intestate  passes  to  his  heirs,  but  it  [Uisses  to 
them  subject  to  the  control  of  the  probate 
court,  and  to  the  possession  of  an  admlnistra* 
tor  for  purposes  of  administration.  Civ. 
Code,  I  1884.  The  purposes  of  administra- 
tion embrace  the  payment  of  expenses  of  ad- 
ministration,  family  allowance,  and  the  debts 
of  tht  decedent.  For  these  purposes  the  ad- 
ministrator Is  vested  with  power  to  sell  the 
estate,  and  to  apply  the  proceeds.  He  is  a 
trustee  for  the  creditors.  The  estate  of  the 
decedent  has  devolved  upon  him  in  trust  for 
their  benefit.  There  can  be  no  question  that 
be  comes  within  the  very  terms  of  the  sec- 
tion above  quoted  (Francisco  v.  Agulrre,  94 
Cal.  185,  29  Pac.  495),  and  still  less  that  he  is 
within  the  spirit  and  policy  of  the  law.  Up 
to  the  moment  of  a  man's  death,  his  cred- 
itors may  secure  their  debts  by  attachment 
of  any  personal  property  he  may  have  sold 
without  delivering  it  to  his  vendee.  As  soon 
as  be  dies  this  remedy  is  taken  away,  but 
there  Is  no  reason  why  they  should  be  de- 
prived of  all  remedy;  and  the  law  which  en- 
ables the  administrator  to  retain  possession 
of  such  property  for  the  purpose  of  applying 
its  proceeds,  If  necessary,  to  the  payment  of 
debts,  is  far  more  equitable,  at  the  same  time 
that  It  Is  less  burdensome,  than  the  law 
which  permits  an  attachment  in  the  lifetime 
of  the  vendor.  But  even  If  an  administra- 
tor is  not  one  upon  whom  the  estate  of  the 
vendor  devolves  in  trust  for  others,  within 
the  meaning  of  section  3440,  stUl  be  repre- 
sents creditors  exactly  as  a  sherlfT  does  who 
seizes  goods  of  a  fraudulent  vendor  on  exe- 
cution, and  he  may  Justify  upon  tta«  same 
grounds. 

The  sale  of  the  horses  in  controversy  here 
was  therefore  void  as  to  the  defendant,  and 
the  only  quMtion  is  whether  he  was  never- 
theless obliged  to  relinquish  the  possession  of 
them  on  demand  of  the  pWntia.   The  con- 


tention of  appellant  is  that  he  could  not  re- 
fuse her  demand  unless  all  the  facts  existed 
which  an  administrator  is  required  to  aver 
nnd  prove  in  order  to  maintain  the  action  au- 
thorized by  section  1589,  Code  Civ.  Proc,  for 
the  recovery  of  property  fraudulently  con- 
veyed by  the  decedent  In  his  lifetime.  But 
this  is  a  conclusion  which  by  no  means  fol- 
lows. The  law  does  not  encourage  useless 
litigation,  and  therefore  does  not  authorize 
the  administrator  to  commence  an  action  for 
which  there  Is  no  apparent  necessity.  He 
cannot  sue  to  recover  assets  for  the  estate, 
unless  it  appears  that  there  Is  an  actual  de- 
ficiency of  assets.  But  when  he  has  proper- 
ty In  his  hands  which  was  in  the  possession 
of  the  Intestate  at  the  time  of  his  death,  and 
which  has  regularly  devolved  upon  him, — 
property  which.  If  necessary,  Is  applicable  to 
the  purposes  of  administration,— -It  ie  his  du- 
ty to  retain  the  possession  until  It  appears 
that  it  will  not  be  needed.  The  bnrden  of 
proof  and  of  allegation  on  the  question  of 
necessity  rests,  and  properly  rests,  on  the 
party  commencing  the  action.  If  the  admin- 
istrator, when  he  commences  an  action  to  re- 
cover assets,  must  show  a  necessity  for  their 
recovery,  by  parity  of  reasoning  the  party 
who  seeks  by  an  actlcm  to  deprive  falm  of  as- 
sets should  at  least  be  required  to  show  that 
they  will  not  be  needed  for  purposes  of  ad- 
ministration. ■  And  even  then  his  action 
would  be  unnecessary,  for  he  could  obtain  all 
the  relief  to  which  he  is  entitied  by  petition 
to  the  probate  court.  If  he  shows  In  that 
forum  that  he  has  a  titie  to  property  in  the 
hands  of  the  administrator  which  Is  good 
against  distributees  of  the  estate,  the  court 
might,  as  In  case  of  partial  distribution,  au- 
thorize the  administrator  to  deliver  It  to  him 
if  It  can  be  safely  done,  and  If  such  relief 
could  not  be  granted  It  would  at  least  not 
order  such  property  sold  for  purposes  of  ad- 
ministration until  the  other  ratate  bad  been 
exhausted.  Then  upon  distribution  It  would 
either  be  delivered  to  him,  or  he  would  be  left 
free  to  assert  his  tItie  against  the  distributee 
to  whom  It  was  allotted.  In  short,  if  such 
pro[)erty  is  not  needed  for  purposes  of  ad- 
ministration the  vendee  of  the  decedent  has 
an  ample  remedy  without  this  action;  if  it  is 
needed  for  purposes  of  administration,  he 
has  no  right  to  the  property.  His  position 
with  respect  to  such  property  Is  no  better 
than  that  of  an  heir,  with  respect  to  unsold 
property  of  the  Intestate.  It  is  his,  if  not 
needed  for  the  payment  of  debts;  and,  like 
the  heir,  he  should  wait  till  that  fact  Is  ascer- 
tained. 

Appellant  contends  that  the  answer  of  the 
defendant  Is  not  sufficient  to  enable  him  to 
prove  bis  defense.  The  answer  alleges  ev- 
erything that  It  was  necessary  for  the  de- 
fendant to  prove,  or  for  the  court  to  find.  It 
shows  that  he  Is  administrator  of  Daniel  J. 
Murphy;  that  the  horses  In  controversy  be- 
longed to  Murphy  in  his  lifetime,  and  re- 
mained In  bis  possesidon  to  the        of  hU 
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death.  The  btirdcn  of  proving  ownerehlp  of 
tbe  borses  was  on  tbe  appellant  If  sbe  bad 
proved  ft  Rood  tltl«,  derived  from  some  otber 
source  than  Daniel  J.  Murphy,  the  facts  al- 
lefred  In  the  answer  would  not  have  consti- 
tuted a  defense  to  the  action.  But  when  she 
proved,  as  ahe  was  obli^red  to  do  In  order  to 
make  title,  that  the  horses  bad  bolongeH  to 
Daniel  J.  Murphy  In  his  lifetime,  tbeo  tbe 
facts  allei?ed  In  the  answer  and  found  tbe 
court  contTtltuted  a  complete  defense.  It  was 
no  part  of  the  defendant's  case  to  prove  that 
without  these  hc»8ea  there  would  be  a  defl- 
dency  of  aMeta. 

X  concur:  VAN  FLEEiT,  J. 


KENT  «t  Bl.  v.  WILLIAMS  et  bL  (Sac.  102.) 
(Supreme  Ooart  of  Galtfomia.    Oct  14.  1696.) 

LlBR»»-Mu»ALI!«S  OP  SBClTKITtn— VbkVOB  RB- 
TftlNINO  TiTLK. 

1.  A  vendor  who  retains  title  to  property  sold 
DDtil  parment  of  the  piircluifte  oioiify  shall  be 
made  baa  an  expreoB  lien  thereon,  which  ia  not 
waived  by  the  taking  of  a  lien  on  other  land 
as  collateral  Mcnrlty. 

2.  A  junior  mort^axee  of  Bocb  land  may  com- 
pel him  to  exhauRt  the  property  sold  before  re- 
floTtliig  to  tbe  coHaterBl  secnri^. 

Department  2.  AjHwel  from  ntperiw  oonrt, 
Premo  county;  M.  K.  HaAla,  Jndga. 

Action  biy  D.  6.  Kent  and  G.  M.  Bruce 
against  W.  M.  WlDiams  and  otbera,  There  was 
a  Judgment  tor  plaiDtiffa.  and  a  new  trial  wu 
granted,  and  plalutlfCs  acveal.  Affirmed. 

Frs.  E.  Bpeoeec,  for  appellants.  H.  C.  ChmiH 
bell  and  Geocgie  A.  NourBe,  for  respondenta. 

McPARLAND,  J.  JndRment  vrm  rendered 
for  pbUnturs,  but  on  motion  of  tbe  d^endam 
the  Ban  Francisco  Savings .  Union  a  new  trial 
was  gran^.  From  tbe  order  granting  a  new 
trial  the  plaintiffs  appealed.  The  action  was 
braufcht  to  foreclose  what  Is  allied  to  be  a 
mortgage  «xecmed  the  defendant  Williams 
to  the  plaintiffs  upon  certain  property  in  Fres- 
no couoit:.  Tbe  mam  facts  In  tbe  case  are 
these:  On  the  12th  day  of  April,  18S8,  tbe 
plaumflta,  being  the  owners  of  certain  real  prop- 
erty in  Oakland,  Alameda  county,  made  a  writ- 
ten contract  with  defendant  WIlllamB  by  which 
th^  Bf^reed  to  sell  blm  said  property  tor  tbe 
sum  of  922,500,  for  which  Williams  gave  them 
his  note,  payable  on  or  before  April  12,  1S91, 
and  plalntitb  agreed  to  give  to  said  WIlllamB 
a  conveyance  of  said  property  upon  the  pay- 
ment of  the  full  amount  of  said  note.  Tbe  said 
written  contract  contains  this  clause:  "The 
BBld  party  of  the  second  part  [Williams]  agrees 
to  depoHlt  with  tbe  First  National  Bank  of  Oak- 
land. CnllfonUa,  a  deed  in  escrow.  In  favor  of 
said  parties  of  tbe  drst  pert  of  an  undivided 
fme-quarter  Interest  In  seventeen  hundred  and 
thirty  acres,  covering  the  greater  portions  of 
aecticms  21,  28.  and  33  hi  township  18  south, 
ranee  23  east,  in  Frrsno  county,  California,  and 
apply  the  prooeedB  of  aU  galea  tut  said  land  to 
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the  payment  of  Bald  promissory  note."  Wil- 
liams p:;ld  $500  upon  said  note,  and,  by  a^Tee- 
ment  of  the  parties,  went  into  possession  of  the 
said  property  in  Oakland,  agreeing  to  pay  for 
tbe  xme  of  the  same  $00  a  month  mitU  tbe 
note  was  paid.  He  afterwards  failed  to  pa^ 
any  other  portion  of  tbe  note,  abatKlooed  poe- 
eeaslon  of  the  said  property  In  Oakland,  and  be- 
came Insolvent.  This  action  1b  tootigbt  to  en- 
force what  plaintiffs  daim  to  be  a  lien  on  tbe 
lands  in  Fresno  county  for  tbe  payment  of  sold 
note,  without  any  offer  to  first  ecforce  any  lien 
which  they  may  have  upon  said  property  In 
OahLind.  The  said  written  contract  was  re- 
corded in  Fresno  coimty,  and  it  appears  as  a 
fact  that  the  said  deed  wWch  WQIiauis  agreed 
to  execute  was  executed,  and  depodted  vrith 
tbe  said  First  Natlooal  Bank  In  escrow,  and 
was  afterwards  delivered  by  said  bank  to  tbe 
plaintiffs.  After  tbe  recording  of  said  contract, 
but  before  tbe  recordli^  of  saM  escrow  deed, 
and  on  the  lOtb  day  of  January,  1^89,  tbe  de- 
fendant Wmiams,  wttb  others,  borrowed  from 
the  defendant  tbe  San  Francisco  SaviuKs  Union 
tbe  stun  of  $16,000,  and,  as  security  tberefor, 
executed  to  said  Savings  Union  a  deed  of  trust 
upon  certain  specifically  described  lands  In 
Fresno  coimty,  which  are  claimed  by  plalntlflta 
to  be  a  part  of  tbe  lands  agreed  to  be  cmiveyed 
to  them  hi  aald  omtract  between  tbem  and 
Winiams. 

It  does  not  appear  upon  what  grounds  tbe 
new  trial  was  granted,  but  tbe  respondents. 
In  sitpport  of  said  order  granting  tbe  new  trial, 
'Contended  mainly — First  that  tbe  description  of 
the  land  contained  In  sakl  contract  Is  entirely 
too  vague,  Indeflntte,  and  imcertabi  to  give  any 
constructive  notice  to  a  subsequent  Incumbran- 
cer; and,  second,  that  in  any  event  tbe  i)lain- 
tiCTB,  having  a  lieu  upon  two  differait  pieces 
of  property,  to  only  one  of  wlileh  the  fien  of 
the  re^ndent  atmched,  Bhould  haw  resorted 
first  to  that  npon  which  they  had  an  exdusfve 
lien,  to  wit  tbe  property  In  Oakland.  We 
think  that  this  second  position  is  daariy  ten- 
able. The  doctrine  of  the  mat^iallng  of  asBets, 
under  which.  If  one  creditor  has  a  Hoi  on  two 
funds,  and  another  a  lien  on  only  one  of  tbem, 
tbe  former  must  first  proceed  against  that  upoa 
which  the  latter  has  no  lien,  is  not  only  fully 
established  by  general  antbtnlty,  but  Ib  abo  ex- 
pressly dedared  in  sections  2S09  and  3433  c( 
the  Civil  Code.  Tbe  lien  which  plaintiffs  bad 
upon  the  property  In  Oaldend  was  not  waived 
by  the  taking  of  collateral  security  on  tbe  land 
in  Fresno.  Where  the  owner  of  land  contracts 
to  sell  it  snd  to  give  a  conveyance  tipon  tbe 
payment  of  the  purchase  money,  and  retains  tbe 
title  In  himself,  be  is  sometimes  spoken  of  as 
holding  a  vendor's  lien,  and  he  may  proceed 
to  sell  tbe  property  for  the  i)ayment  of  the  pur- 
chase money  in  like  manner  as  If  he  had  coo- 
veyed  the  title.  But  as  was  said  in  Avery  t. 
Clark.  87  CbL  625.  25  Pac  919:  "Properly 
Bpefiklng,  a  vendor's  lien  does  not  exist  imtll 
the  vendor  has  parted  with  his  title.  So  long 
as  be  retains  tbe  dtle,  he  cannot  be  said  to 
have  any  Implied  lien  upon  the  land.   Tbe  sa- 
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CDritjr  whJeh  he  ha*  then  for  the  jrarchaae  raoa- 
07  i»  created  by  exprew  reaemtkin,  and  ouuMt 
be  iuwlred  by  any  act  of  the  reodee.  This  to 
u  ezprcM  ym.  »**«H"g  bgr  Tirto*  of  a  gcb- 
tract  eseorted  between  the  parties,  and  to  ca- 
pable of  aaiignment  and  aUEnrcement  by  the  ae- 
Hgoee*  Ta^or  t.  M^lnner.  30  Cal.  SIS. 
Such  a  lien  is  open  atkd  manifest  to  tbe 
worki,  and  Is  entirely  different  from  the  seciet, 
mrtelble  Hen  which  tbe  law  ixapUm  tn  b^lf 
of  tbe  Tendor  when  be  parts  with  the  title,  and 
which  Is  known  oaiy  to  the  parti«»  to  tbe  trana- 
actioB,  and  those  to  wbom  thcjy  may  communi- 
cate the  fact  For  soch  a  Uen  e<^ty  makes 
DO  QKcial  proTlsKn,  bvt  leareo  the  parties  to 
rely  upon  the  contract  wbieb  tkey  harrc  exe- 
cuted between  ttusaarlrefc**  Therefore  ta  the 
case  a  t  bar  the  Ilea  which  tbe  plalntUTs  reserved 
on  the  iiroperty  to  Oakland  was  not  walre4  by 
takins  tbe  collateral  secmily  on  the  land  tn 
Fram^  and  the  respondent  had  the  deer  rtKht 
to  deaiand  ttiat  the  ptatatifE^  should  first  pro- 
ceed open  thetr  securitr  oa  said  Oakland  prop- 
erty.  Of  course,  this  ml*  applies  ooly  where 
tbe  beides  of  a  senior  security  woidd  not  be 
prejudiced  by  tt,  but  here  It  wonid  be  dearly 
Inequitable  to  aDow  the  plalntlflrB  to  retain  the 
property  In  Oakland,  and  entire^  defeat  the 
Joaisr  bm  of  tha  Kspondent  upon  tbe  pn^Mrty 
bk  FreSDSL  Tbe  abon  rlew  makes  It  rameees^ 
aary,  tot  the  pmposes  at  least  of  this  present 
aetioa  and  the  osdev  appealed  from,  to-  consider 
other  pobm  axgasA  by  ooanBei  Tb»  order  ap>- 
pnlad  fimos  li  aflimsd. 

W*  ooanr:  J.t  THMPLB?,  J. 


GANNON  T.  McGltirW  et  al.    (S.  F.  448.) 
(Bnpreioe  Conrt  of  California.    Oct  15,  1806.) 

ApraUr— 'BbTISW  —  SCFPlCiENCT  OS  KviDSHoa  — 
Harmless  Ekkor. 

1.  A  finding  of  tbe  trial  court  based  on  con- 
Cctfnr  evidence  wHI  not  be  revleu'ed  on  appeal. 

2.  Ezceptkas  based  apiHi  the  ratttms  of  the 
trial  court  at  to  the  admiwiDa  «t  testimony  wiU 
not  be  considered  on  apiwal.  In  the  absence  of 
anything  to  show  tiiat  the  appellant  was  prej- 
Ddked  hereby. 

I>epartment  I.  Appeal  from  superior  court, 
Sonoma  county;  S.  K.  Dougherty,  Judge. 

Action  by  one  Cannon  agalnat  McUrew  and 
others  to  restrain  the  obstruction  of  an  al- 
leged right  of  way.  There  waa  Judgment 
for  defendants,  and  plaintiff  appeals.  AiUrm- 
ed. 

O.  8.  Fanjoar,  for  appellant  HaikeU  ft 
He^er  and  D.  IL  Gale,  for  respondents. 

PBR  CURIAM.  The  plaintiff  la  the  ownr 
er  of  certain  lands  adjoining  those  of  the  de- 
fendants, ami  claims  to  have  a  rlgbt  of  way 
through  and  orer  tlae  lands  of  the  defeuft- 
ants  from  his  own  land  to  tbe  county  road. 
The  present  action  was  brought  by  him-  to 
restrain  the  defendants  from  obstrnctii^  said 
Hcht  ot  way;  tte  plalutut  alleging  la  Us 


complaint  Umt  they  threaten  and  intend  to 
close  and  lock  certain  gates  across  tbe  same^ 
and  prerent  blm  from  passing  or  repassing 
thereon,  or  in  any  manner  using  the  same. 
The  defendants  In  their  answer  deny  that  the 
plaintiff  has  the  right  of  way  claimed  by 
him,  or  any  right  of  way  or  easement  over 
their  Uuds,  and  upon  the  trial  of  this  issue 
the  court  found  In  favor  of  tb«  defendants; 
flndlag  as  a  fact  that  the  use  of  tbe  way  over 
the  defendants'  land  by  the  plaintiff  had  at  all 
times  been  by  the  permission  or  license  of  the 
defendants  and  their  predecessors  in  interest^ 
and  had  never  been  adverse  to  them.  The 
evidence  of  tbe  Eespectlve  parties  upon  tbla 
issue  was  directly  In  conQict.  and  the  flndlnx 
of  the  court  thereon  is  not  open  to  review. 

Exceptions  were  taken  at  the  trial  to  cer- 
tain ruHngs  of  tbe  court  upon  the  admission 
of  evidence,  but,  as  the  evidence  In  respect 
to  which  these  rulings  were  made  was  of  such- 
ft  nature  that  a  dHFerent  ruling- could  not  have 
changed  tbe  result,  it  is  unnecessary  to  con- 
sider whether  they  constituted  technical  er- 
ror. The  judgment  and  order  are  affirmed. 


SPENCB  V.  WTDNBT  et  al.    (L.  A.  ft)' 

(Supreme  Court  of  CaUfomia.    Oct  1ft.  188a> 

Tkusts  —  Death  of  Tkubteb — Appoiktmbst  vr 
Codkt— Dblat  is  Fui.Pii.LMK NT— What  Conbti- 
TUraS  ABASDOSMS.TT— PCBLIC  Cdaritiss— Pbb- 
VBTumxs. 

1.  PlaintifTs  testator  granted  Isnds  la  trust 

to  six  truateeH,  to  be  sold,  etc.,  with  the  approval 
of  any  four  of  them,  and  the  fond  derived  there* 
from  to  be  used  for  foondhiK  an  astronomical 
observatory.  Before  anything  had  been  done  to 
ciUTT  out  the  trust,  three  of  the  tmstees  died. 
Held,  that  under  Civ.  Code,  H  2288,  2288,  pro- 
viding that  on  the  death  of  one  of  several  co- 
truBteev  the  trust  Barvlvea  to  the  ottrers,  and 
that  tbe-  superior  oonrt  in  the  coaaty  tn  which 
the  property  ia  situated  may  appoiat  otiw  tTU»> 
teee  of  the  trust  the  trust  did  not  terminate  aa 
fmpoofiUe  of  fdlfillmeirt    M^arland,  J.,  dls- 

BCUtlHg. 

2.  IMaintifFfl  tcfltator  rranted  lan4  la  trust  to 

six  truEtees,  the  fund  derived  therefrom  to  ba 
Ufted  in  founding  an  astronomical  oI»ervatory  la 
oeaarctlon  with  a  university.  Zjensefl  were  or- 
dered, but  it  was  foaad  that  the  income  was  ID' 
sufficient  to  pay  for  them.  With  the  conseirt 
of  the  grantor  the  lenses  were  sold,  and  it  wu 
decided  to  wait  until  prices  could  be  realized  for 
the  lands  which  wowd  enable  the-  tmst  to  be 
accompLishedL  Beid,  that  under  the  circaaiBtaD- 
cee  a  delay  of  three  years  in  taJiln^  further  stepa 
to  carry  otrt  the  trust  was  not  unreasonable. 

3.  Ill  BDCh  case  the  deed  provided  thftt  the  ol^ 
servatory  should  t>e  located  ob  Wilson's  Peah, 
or  some  other  suitable  site  on  the  Sierra  Madre 
range,  to  be  selected  by  the  consent  and  ap- 
proval of  the  grantor,  who  was  also  one  of  the 
trustees.  HeU,  that  t^e  death  at  the  grantiH- 
before  any  selection  was  made  did  not  defeat 
the  execution  of  the  trust  ■  McFarland,  J.,  dia- 
senting. 

4.  The  sale  of  tbe  lennes  and  the  dehiy  in  se- 
lecting a  site  tor  the  obBcrvntory  cannot,  in  tb«- 
at»»<cuce  of  any  express  decUiratiou  to  that  ef- 
fprt,  be  conxtnied  as  an  abnndoument  of  the 
trust.    McFarland,  J.,  dissenting, 

f).  A  truRt  for  the  fonndlnc  of  an  astronom- 
ical obHomitory  in  connection  with  a  universi^. 
"to  be  owned,  coiitroiled,  and  managed  by  said 
nalverslty,"  will  not  be  construed  as  a  trust  fi>r 
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a  prlrate  corporatloD,  aod  therefore  Told,  In  the 
absence  of  aDjtbinp  to  show  whether  the  ben- 
eficiary ia  an  educational  inHtitntion  for  the  bene- 
fit of  the  public^  or  cooducted  for  mere  private 
eodB. 

6.  Nor  wlU  the  trust  be  declared  TOid  as  cre- 
ating a  perpetuity  nnleaa  It  appear  that  the  beu- 
eficiary  is  a  mere  private  entavrise,  and  not 
a  public  charity. 

In  bank.  Appeal  from  Buperler  court,  Los 
Angeles  county;  J.  W.  McKlnley,  Judge. 

Action  by  Anna  M.  Spence,  executrix  of 
the  laat  will  of  B.  F.  Spence,  deceased, 
against  J.  P.  Widney  and  others,  to  set  aside 
a  conveyance  In  trust.  From  a  judgment 
for  plaintiff,  and  from  an  order  denying  a 
new  trial,  defendants  appeal.  Reversed. 

Cochran  &  Wllllaina  CBenry  BleetAier,  of 
counae^t  for  appellants.  Bicknell  &  Traslt 
and  Ohapman  &  Hendrlck,  for  respondent 
Albert  M.  Stephens,  tor  Intervener. 

PER  CURIAM.  The  plaintiff,  as  the  ex- 
ecutrix of  the  last  will  of  B.  F.  Spence,  de- 
ceased, brought  this  action  to  have  canceled 
and  set  aside  a  certain  conveyance  made  on 
January  22,  1889,  by  said  B.  F.  Spence  to 
M.  M.  Bovard,  E.  F.  Spence,  H.  Slnsabaugh, 
J.  P.  Widney,  P.  M,  Green,  and  R.  M.  Wid- 
ney, "as  trustees  of  an  exprem  trust,"  upon 
the  ground  that  the  conveyance  was  void 
from  the  beginning,  and  the  further  ground 
that  the  purposes  for  which  it  was  made 
had  been  abandoned,  and  the  trusts  thereby 
created  had  become  Impossible  of  execution. 
The  court  below  found  the  facts  and  gave 
judgment  as  prayed  for,  from  which,  and 
from  an  order  denying  a  new  trial,  the  de- 
fendants appeal. 

The  conveyance  was  of  certain  lots  of  land 
in  the  city  of  Los  Angeles,  to  be  held  in 
trust  as  follows:  "To  sell  and  convey  or 
mortgage  the  same  at  such  time  and  for 
such  price  and  on  such  terms  as  said  sec- 
ond parties,  or  any  four  of  them,  may  deem 
best  The  proceeds  to  be  used  in  purchas- 
ing and  setting  up  In  first-class  working  con- 
dition the  best  set  of  astronomical  Instru- 
ments and  telescope  that  can  be  purchased 
with  said  funds,  to  be  used  and  known  as 
the  'Spence  Observatory  of  the  University 
of  Southern  California,*  to  be  owned,  con- 
trolled, and  managed  by  said  university. 
The  rents,  income,  and  profits  of  said  prop- 
erty prior  to  sale  shall  be  received  and  col- 
lected by  M.  M.  Bovard,  one  of  said  trus- 
tees, and  from  same  he  shall  pay  taxes,  In- 
surance, and  such  other  expenses  as  may  oc- 
cur In  the  care  and  management  of  said 
premises,  and  Interest  on  any  mortgage  that 
may  be  placed  thereon.  The  surplus  of  said 
income  shall  be  the  property  of  said  M.  M. 
Bovard  for  bis  own  use  and  benefit  for  his 
services  herein.  Said  observatory  to  be  lo- 
cated on  what  Is  known  as  'Wilson's  Peak,* 
In  the  county  of  Los  Angeles,  state  of  Cal- 
ifornia, or  some  other  suitable  site  In  the 
mountains  of  the  Sierra  Madre  range,  to  be 
■dected  by  the  oonaent  and  approval  of  B. 


F.  Spence.  In  caae  said  property,  or  the 
proceeds  thereof,  shall  not  be  used  as  herein 
stated,  the  said  proceeds  (except  the  rents  as 
hereinbefore  provided)  shall  revert  to  and 
vest  In  the  said  grantor,  or  his  legal  repre- 
sentatives." The  trust  thus  created  was  ac- 
cepted by  all  of  the  six  trustees  and  by  tbe 
University  of  Southern  California.  On 
April  8,  1889,  the  six  trustees,  In  writing, 
authorized  Alvln  Clark  &  Sons,  of  Boston,  to 
contract  with  M.  Mantois,  of  Paris,  for  the 
purchase  and  delivery  of  lenses  for  a  40-Inch 
telescope,  at  the  price  of  80,000  francs,  to 
be  paid  as  follows:  20,000  francs  to  be  paid 
when  the  first  lens  should  be  delivered  to 
and  accepted  by  Clark  &  Sons  In  Bosttm; 
20,000  francs  more  when  the  second  lena 
should  be  delivered  to  and  accepted  by  tbem; 
and  the  remaining  40,000  francs  one  year 
after  the  second  payment  ia  due;  and  It 
was  stipulated  tiiat  there  should  be  no  eitra 
allowance  for  shortening  the  time  on  the 
work,  as  the  trustees  preferred  that  tbe 
work  should  not  be  hurried. 

The  first  lens  was  constructed  and  sent  on 
to  Claite  &  Sons  In  Boston,  and,  for  the  par- 
pose  of  raising  money  to  make  the  first  pay- 
ment the  trustees  borrowed  from  the  State 
Loan  &  Trust  Company  of  Los  Angeles  tbe 
sum  of  $5,500,  for  which  they  gave  tbelr 
promissory  note,  and  a  mortgage  on  the  trust 
property  to  secure  payment  of  the  BaiD& 
Of  the  money  so  raised  20.000  francs  were 
sent  on  to  Paris  to  meet  tbe  first  payment 
Subsequently  the  second  lens  was  completed 
and  sent  on  to  Clark  &  Sons,  and  a  demand 
for  the  second  payment  was  made.  There 
was  no  money  In  the  hands  of  the  trustees' 
to  make  that  payment  aud,  to  determine 
what  should  be  done,  Dr.  J.  P.  Widney,  who 
was  then  the  president  of  the  university, 
held  a  consultation  with  Mr.  Spence.  After 
discussing  the  matter,  and  considering  the 
difficulty  of  then  raising  more  money.  It  waa 
agreed  that  the  lenses  weremrae  expensive 
than  was  contemplated  by  the  deed  of  trust, 
and  that  it  would  be  better  to  sell  them,  and 
commence  over  again,  and  make  such  con- 
tract as  Lue  trust  property  would  carry  out 
Accordingly,  with  the  advice  and  consent  of 
Mr.  Spence,  Dr.  Widney  notified  Mr.  Clark 
that  they  would  not  go  on  with  those  lenses, 
but  would  sell  them,  and  purchase  after- 
wards such  lenses  as  the  property  would 
pay  for.  Shortly  after  this  arrangement  on 
September  19,  1892,  Mr.  Spence  died,  and 
prior  to  his  denth  two  of  the  other  trustees, 
M.  M.  Bovard  and  H.  Slnsabaugh,  had  <ii.'i: 
The  three  surviving  trustees,  on  November 
10,  1882,  sold  the  lenses  to  the  University  of 
Chicago  for  a  considerable  sum  over  what 
had  been  expended  for  them,  and  with  tbe 
money  received  th^  paid,  among  other 
things,  tbe  note  and  mortgage  to  the  State 
Loan  &  Trust  Company.  During  the  life- 
time of  Bovard  and  Spence  the  business  of 
the  trust  was  managed  largely  by  th&n,  bnt 
mainly  by  Bovard.   After  tbe  death  of 


Digitized  by 


SPENCE  V.  WIDXEV. 


46", 


Speuce  the  earrlrltig  trustees  continued  in 
possession  of  and  cared  for  tbe  trust  proih 
erty,  paying  taxes  and  insurance,  and  await- 
ing a  favorable  opportunity  to  fiell  It  to  tne 
best  advantage  before  taking  steps  to  con- 
tract for  new  lenses  and  otherwise  carry 
out  the  trust  On  September  7, 1803,  the  plain- 
tiff commenced  tills  action  against  tbe  tbree 
surrlTlDg  trustees  and  the  University  of 
Southern  California.  At  that  time  tbe  places 
of  tbe  deceased  trustees  had  not  been  filled, 
the  trust  property  had  not  been  sold,  and  no 
definite  site  for  the  location  of  tbe  observa- 
tory had  been  selected.  The  case  was  tried 
In  March,  1894,  and  tbe  court  found,  among 
other  thinga,  "that  the  accomplishment  of 
the  objects  set  forth  In  said  trust  deed  bad 
become  Impossible,  and  that  said  objects  and 
purposes  have  long  since  been  abandoned, 
and  nothlngwhatever  has  been  done  towards 
tbe  execution  of  the  said  trust  for  more  than 
three  years."  It  Is  upon  this  finding  that 
the  Judgment  rests.  This  finding  is  assailed 
aa  not  Justified  by  the  evidence,  and  wheth- 
er it  Is  so  justified  or  not  Is  tbe  principal 
question  presented  for  decision. 

1.  After  a  careful  inspection  of  tbe  record, 
we  are  unable  to  find  any  evidence  which.  In 
our  opinion,  can  be  said  to  Justify  tbe  finding 
that  the  accomplishment  of  the  objects  oC  the 
trust  had  become  impossible.  It  is  true  that 
three  of  the  six  trustees  were  dead,  and  that 
ihe  deed  required  the  concurrent  action  of 
at  least  four.  But  sections  2^  and  2iiSi)  of 
the  Civil  Code  provide  that  on  the  death  of 
one  of  several  co-trustees  the  trust  survives 
to  tlie  others,  and  that  the  superior  court  of 
tbe  county  where  tbe  tt'>st  proper^  Is  situ- 
ated may  appoint  other  trustees,  and  direct  the 
execution  cf  the  trust.  And  section  2268  of 
the  same  Code  provides  that,  where  there  are 
■everal  co-trustees,  all  most  unite  in  any  act 
to  bind  the  trust  property,  unless  the  declara- 
tion of  trust  otherwise  provides.  Here  the 
deed  did  provide  that  a  less  number  than  all 
might  act,  and  when  It  was  made  tbe  grantor 
must  be  prestuned  to  have  known  the  law, 
and  also  that  some  of  the  trustees  named 
might  die,  and,  If  so,  that  their  places  would 
be  filled  by  the  court,  with  power  In  the  new 
board  to  discharge  the  duties  Imposed  on  the 
original  aiq;>oInteeb.  And  In  the  provision  of 
the  deed  we  see  nothmg  to  Indicate  that  the 
grantor  Intended  to  or  did  confer  upon  the 
trustees  named  by  him  any  discretionary  pow- 
ers of  such  a  personal  character  that  they 
could  not  be  exercised  oy  trustees  appointed 
by  the  court  And  thb  fact  that  no  steps  had 
been  taken  to  havt  new  trustees  appointed 
certainly  does  not  show  that  the  execution 
of  the  trust  had  become  Impossible.  There 
does  not  appear  to  tiave  tteen  any  Immediate 
necessity  for  filling  the  vacancies,  as  the  tbree 
remaining  trusteed  were  able  to  manage  and 
look  after  the  property  and  were  not  then 
ready  to  sell  or  mortgage  the  same. 

It  Is  also  true  that  the  btg  lenses  bad  be^ 
sold,  and  tbe  troal  property  had  not  been  sold, 
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and  no  new  lenses  bad  been  contracted  for. 
It  appears  that  the  lenses  were  sold  with  the 
consent  and  approval  of  rhe  trustor.  No  defi- 
nite time  was  fixed  tor  the  sale  of  the  prop- 
erty or  the  erection  of  the  observatory,  and, 
under  the  circumstances  shown,  tbe  delay  docs 
not  seem  to  have  been  unreasonable.  So,  too. 
It  Is  true  that  the  observatory  bad  never  been 
located  on  Wilson's  Peak,  and  no  other  site 
for  it  was  ever  selected  "with  tbe  consent  and 
approval  of  E.  F.  Spence,"  and  it  does  not 
appear  that  the  trustees  had  acquired  any 
right  to  establish  an  observatory  on  Wilson's 
Peak,  or  on  any  suitable  site  In  the  moun- 
tains of  tbe  Sierra  Madre  range.  But  It  does 
not  follow  that  a  suitable  and  desirable  site 
for  the  observatory  on  Wilson's  Peak  may  not 
yet  be  selected,  and  the  right  thereto  acquired. 
The  suggestion  of  counsel  for  respondent  that 
there  is  room  enough  on  that  peak  for  the 
establishment  of  "one  hundred  and  fifty  to 
five  hundred  observatories"  only  tends  to 
show  that  there  can  be  no  great  difficulty  In 
acquiring  a  site.  So  the  su^estlon  that.  In 
the  absence  of  a  showing  to  the  contrary,  all 
the  land  on  the  peak  must  be  presumed  to 
be  government  land.  Is  no  valid  argument  In 
support  of  respondent's  position;  for,  If  true, 
It  would  seem  to  be  by  no  means  impossible 
to  acquire  a  site.  But,  assuming  that  the 
location  cannot  be  made  on  Wilson's  peak, 
still  It  does  not  follow  that  a  suitable  site 
cannot  be  selected  and  used  on  some  one  of 
the  adjacent  peaks.  The  fact  that  Spence 
died  before  the  selection,  and  therefore  It  can- 
not be  made  with  his  consent  and  approval, 
win  not  defeat  tbe  execution  of  the  trust 
When  a  trust  exists,  and  all  the  trustees  are 
dead,  the  court  will  appoint  other  trustees, 
and  direct  tbe  execution  of  the  trust  (section 
2289,  GlT.  Code),  and  In  a  case  like  this  an- 
other site  may  be  selected  by  the  consent 
and  approval  of  tbe  c^urt. 

2.  The  next  question  Is,  had  the  objects  and 
purposes  of  tbe  trust  been  abandoned?  We 
find  no  evidence  in  the  record  tending  to  show 
that  they  had.  Under  our  Code  "a  trustee 
must  fulfil]  the  purpose  of  the  trust,  as  de- 
clared at  Its  creation,  and  must  follow  all 
the  directions  of  the  trustor  given  at  that  time, 
except  as  modified  by  the  consent  of  all  par- 
ties interested."  Section  2258,  Civ.  Code, 
And,  aa  such  trustee,  be  has  no  power  to  aban- 
don a  trust,  except  as  declared  therein,  for  he 
is  "a  general  agent  for  the  trust  property," 
and  "his  acts,  within  tht  scope  of  his  author- 
ity, bind  the  trust  property  to  the  same  ex- 
tent as  the  acts  of  an  agent  bind  his  principal" 
(section  2267,  Id.);  ana  every  act  of  the  trus- 
tee, lu  contravention  of  the  trust  is  absolute- 
ly void.  Section  870,  Id  "A  tmst  cannot  be 
revoked  by  the  trustor  after  its  acceptance, 
actual  or  presumed,  by  the  trustee  and  bene- 
ficiaries, unless  the  declaration  of  trust  re- 
serves a  power  of  revocation  to  tbe  trustor, 
and  in  that  case  tbe  power  must  be  strictly 
pursued."  Section  2280,  Id.  The  law  seems, 
therefore,  to  be  weU  settled  that  a  trustee 
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cannot  abandon  a  trust  without  the  consent  ' 
of  the  cestui  que  tniat,  for,  as  said  In  Ferry 
on  Trusts  (section  awi.  4th  Ed.>:  "If  a  per- 
son has  once  accepted  the  office,  either  ex- 
pressly or  by  Implication,  it  is  corrclosive;  and 
ho  cannot  afterwards,  by  disclaimer  or  re- 
nunciation, avoid  Its  duties  and  responsibil- 
ities." Aside  from  the  fact  that  the  trusteeB 
bad  sold  the  large  lenses  which  were  first 
made,  and  had  delayed  to  select  a  site  for  the 
location  of  the  observatory  and  to  contract 
for  other  lenftes,  there  Is  no  evidence  showing 
that  they  ever  intended  to  or  did  abandon  the 
trust.  On  the  contrary,  the  evidence  la  clear 
and  undisputed  tliat  they  had  at  all  times  In- 
tended to  go  ahead  with  the  work,  and  were 
waiting  only  for  a  favorable  time  and  circum- 
stances to  accomplish  the  end  proposed.  So, 
also,  there  is  no  evidence  showing  that  the 
tmlverslty,  as  beneficiary,  ever  consented  to 
the  abandonment  of  the  trust.  On  the  con- 
trary, the  only  evidence  introduced  upon  the 
snbject  la  that  It  never  did  so  consent,  but  In- 
sisted and  relied  npcm  Its  execution,  and  that 
when  this  action  was  commenced  It  employed 
counsel  to  defend  It 

3.  Respondent  contends  that  the  deed  la 
▼old  ab  Initio,  because  the  trust  created  there- 
.  by  IB  a  mere  private  trust  for  the  beneflt  of  a 
*  corporation,  nnd  not  a  trust  for  charity.  It 
Is  well  established  that  a  trust  for  the  promo- 
tion of  education  or  science,  sncb  as  the  estab- 
lishment of  a  school  or  a  chair  In  a  anlverslty. 
Is  a  tni«rt  for  charity,  as  that  term  has  been 
Interpreted  In  modem'  jurisprudence.  Jack- 
son V.  Phillips.  14  Allen,  539;  Perry,  Trusts, 
f  (tS7;  Pom.  Eq.  Jur.  |  1023.  Thta  does  not 
embrace,  however,  trusts  for  the  beneflt  of 
«ucb  InBtitutfons  as  are  strictly  private,  and 
Condncted  for  mere  private  gain  (Pom.  Eq. 
Jnr.  i  H)2S);  but  the  institution  must  be  pub- 
lic, or  for  the  beneflt  of  some  portion  of  the 
public  (Attorney  General  v.  Soule.  ii8  Mich, 
153).  In  this  case  the  trost  Is  to  establish 
With  the  proceeds  of  the  trust  property  an  ob- 
servatory, "to  be  used  and  known  as  the 
■'Spence  Observatory  of  the  University  of 
Southern  California,'  to  be  owned,  controlled, 
and  managed  by  said  university."  But  there 
Is  an  entire  absence  from  the  pleadings,  and 
findings  as  well,  of  anything  to  indicate  the 
character  or  purposes  of  the  beneflclaty,  other 
than  that  to  be  Inferred  from  its  na'me,  ex- 
cepting only  the  fact  that  It  is  a  corporation 
duly  Incorporated  under  the  laws  of  the  state. 
Whether  It  la  a  school  or  educational  Institu- 
tion, and.  If  so.  whether  It  Is  for  the  beneflt  of 
the  public,  or  run  for  mere  private  ends,  no- 
where expressly  appears.  That  It  was  such 
an  Institution  as  wonid  support  the  trust 
seems  to  have  been  tacitly  conceded  in  the 
court  below,  and  the  point  that  it  is  not  such 
la  made  here  for  the  flrst  time.  But.  as  there 
Is  nothing  Id  the  record  from  which  the  fact 
la  made  to  appear,  and  as  we  are  aware  of  no 
presumption  for  or  against  the  competency  of 
the  beneficiary  to  take  the  use,  the  question  of 
the  validity  of  the  deed  In  this  respect  cannot 


be  determined  upon  this  record.  TTje  ques- 
tion, however,  being  one  upon  which  the 
validity  of  the  deed  may  turn.  It  will  be  the 
duty  of  the  court  below  upon  another  trial  tt» 
find  expressly  apon  the  fact,  fflnce  trusts  are 
net  favored  In  the  law,  the  burden  wlU  be 
upon  the  party  seeking  to  sustain  the  trust  to 
show  that  it  Is  wltttln  the  exceptloa  of  the 
statute. 

4.  The  further  contention  that  the  deed  Is 
void  because  the  accomplishment  of  the  trust 
Would  require  the  creation  of  a  petpeCufty,  Is 
fully  met.  if  the  beneficiary  shall  be  fomd  to 
be  a  charity,  by  the  decision  In  Re  Hinckley's 
Estate,  58  Oal.  457,  where  It  was  held  that 
trusts  for  perpetual  charitable  uses  are  not 
in  conflict  with  the  constitution  of  the  state, 
nor  with  those  provisions  of  the  Civil  Code 
which  prohibit  perpetuities;  and.  further,  that 
perpetuities  prohibited  by  the  common  law  do 
not  include  trusta  for  charitable  nses.  And 
see  la  re  Robinson's  Estate,  ti3  Cal.  020;  Peo- 
ple T.  Cogswell  (Cal.)  45  Pac.  270: 

The  Judgment  and  order  are  revened,  and 
the  cause  remanded  for  a  new  trial 

BEATTY,  O.  J.,  not  participating. 

McPARLAND.  J.  I  dissent  I  see  no  stif- 
flelent  reason  for  dlstm-Ung  the  Judgnietit 
Waiving  the  point  made  by  respondent  that 
the  alleged  trust  was  void  from  the  begin- 
ning because  it  la  not  taken  out  of  the  cate- 
gory of  perpetuities  by  being  a  charity,  anfl 
other  points  going  to  its  Intrinsic  Invalidity,  I 
think  that  the  flndfngs  that  the  accompllsb- 
ment  of  the  purposes  of  the  trust  has  become 
impossible,  and  that  said  purposes  tiave  been 
abandoned,  are  Just  condnsttms  from  the  facts. 
In  fact  the  evidence  does  not  present  a  single 
existing  monument  to  mark  any  effort  to  car- 
ry out  the  purpose  of  tiK  trust;  and,  so  far 
as  the  accomplishment  of  that  purpose  Is  con- 
cerned, the  situation  Is  the  same  to-day-  as  It 
was  the  day  Mr.  Spence  executed  the  deed. 
All  that  the  trustees  have  apparently  done 
has  been  to  coNect  tlie  rents  from  the  trtiat 
property,  and  take  care  of  said  property,  and 
to  make  some  money  on  the  porc&ase  and  sale 
of  a  couple  of  lenses,— which  money  does  not 
seem  to  be  now  on  hand.  Shortly  After  the 
execution  of  the  deed— on  April  8,  ISSl^tae 
tmstees  authorized  Clark,  of  Boston,  to  cm- 
tract  with  a  party  in  Paris  for  disks  fbr  a 
40-inch  telescope  at  a  certain  price,  part  pay- 
ments to  be  made  at  dHfereot  times.  In  or- 
der to  make  the  flrst  payment,  the  trustees 
mortgaged  the  trust  property  to  the  State 
Loan  &  Trust  Company.  When  the  second 
payment  became  due  there  was  no  money  to 
meet  it.  Two  lenses  were  then  Id  the  pos- 
session of  Clark,  of  Boston.  Nothing  was 
done  towards  making  the  second  payment  It 
was  apparent  that  the  trust  property  was  not 
of  autficient  value  to  carry  out  the  scheme, 
which  contemplated  one  of  the  largest  tele- 
scopes ever  made.  One  of  the  witnesses,  who 
was  a  trustee  and  preddnt  of  the  unlTenrity. 
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testified  that  he  asked  Mr.  S^suoe  If  it  would 
not  be  better  t»  sell  the  loiaes,  and  <^mmence 
aKmln  with  such  a  contract  aa  tbe  poverty 
would  carry  out;  and  that  he  said,  "I  think 
it  would."  But  before  his  death  he  wrote  a 
letter  to  the  said  witness,  in  which  la  the  tol< 
lowlns:  **ln  a  conTeraaUon  once  had  with  yon 
regarding  tbe  sate  at  the  s^ass,  it  was  my 
mind  always  that  the  purchasers  should  erect 
it  sooiewliere  near  h«e  1  fear  that  you  did 
not  BO  understand  it  When  I  deeded  the 
propraty,  1  hoped,  of  conrae,  uiat  i  would  have 
nothlnc  mote  in  tbe  way  of  budness  to  at- 
tend to  except  to  designate  the  site.  It  seems 
now  that  the  tnuteea  will  hate  trouble  in 
raising  the  bmd^  tn  pay  fur  the  ^aaa,  scHue- 
tiling  ItiM  $18,0ua  I  wonld  not  be  latlsfled 
with  any  smaller  glasi  In  connection  with  the 
uniTerslty.  If  Baymond,  Lowe,  or  CUark 
wonld  guaranty  to  erect  it  upon  some  one  of 
our  peaks.  I  think  I  would  faror  Ubetal  tmns 
with  either  ttf  those  men.  If  yon  think  none 
of  these  points  are  advisable.  It  ml^^t  be 
well  to  ledeed  tbe  property  back  to  me,  and  I 
will  pay  tbe  price  of  tbe  gUus  as  per  contract, 
and  await  furUier  derelepments  or  future 
combinations,  whereby  we  may  yet  be  success- 
ful in  aecurlng  for  the  mriTsrsity  that  object 
which  wa  hara  so  long  ctaertdwd."  Notiiing 
further  nas  done  btfore  bis  death;  and  about 
two  nuMiths  after  that  evutt  the  three  re- 
roaiPinK  traatcea,  or  one  or  more  of  them, 
ooid  thdr  intcrart  In  the  lenses  whtcfa  bad 
arrfTsd  In  Boston  to  the  Chicago  Unlreralty 
for  $9JM)ei  and  eleaed  out  the  contract  which 
Glaik.  had  made  for  them.  With  part  <a  tlds 
money  they  satlsfled  the  mortgage  given  to 
the  State  Loan  Jk  Txuat  ConHMny;  ao  that 
they  tben  stood  aa  tbey  dM  at  the  beginning, 
except  that,  a»  tbey  had  paid  only  |3,U12  on 
the  tanan*  thfly  madea  prodt  on  that  transac* 
tlon.  The  three  remaining  trustees  bare  tak* 
en  DO  further  steps  to  carry  out  the  purpoac 
of  the  trust;  tbey  have  not  adnd  to  hare 
otlier  trasteea  appeluted;  tbeiy  bare  selected 
no  Kite;  t3»s  hsve,  aa  tbe  testimony  of  Mie  of 
tbem  stM«%  admittedly  abandoned  Wilson's 
Peak  as  a  site,  becaase  there  is  no  road  there, 
and  to  either  oenatnict  a  road  or  to  transport 
materials  by  a  bndle  path  would  be  Imprao 
tlcalde.  The  most  that  can  be  said  on  tbe 
subject  In  their  behalf  Is  ttiat  perhaps  at  aome 
lnd«llnlte  perkid  In  the  futore,  if  tbe  trust 
pn^ierty  aball  become  more  valuable,  and 
Prof.  Lowe  shall  complete  a  ntilroad  to  tbe 
louimlt  of  another  mountain,  they  might  pos- 
■iUy  erect  some  kind  of  an  obaerrabny  at 
■ome  pcdnt  on  the  latter  monntaia. 

Uureover,  how  can  this  trust  be  now  eze- 
cnted  so  as  to  carry  out  tbe  purpose  of  the 
trustor?  Tbe  clear  purpooe  was  ta  erect  a 
BnM-claas  observatory.  This  Is  apparent  from 
tbe  langnage  of  tbe  deed  and  ftom  tbe  acta  of 
the  pnrtiea.  Tbe  trustees  recognized  that  pur^ 
piwe  wlien  tbey  entered  Into  a  contract  for  ttie 
purchase  of  lens  for  a  40-lnch  teleacope,— said 
to  be  larger  than  any  beretofore  constructed; 
and  tbe  trustor  declared  that  he  would  not  be 


contented  wttta  a  amaHer  one.  aul  avegeMed 
that  the  propeity  be  deeded  back  to-  mm.  It 
was  found  that  the  trust  property  was  entirely 
lasufflcient  in  rsloe  to  accompUsb  that 
scheme.  Again,  the  site  waa  to  be  iqniiv^ 
by  tbe  trostor;  and  that  is  Impossible,  for  be 
la  dead.  Furthermore,  epedal  confidence  was 
evidently  plsced  In  the  persons  nnad  as  tnis- 
tees,  of  whom  the  trustor  htmseif  was  one,  as* 
the  concuTTenoe  of  four  of  them  was.  necessary 
to  important  and  essentia]  acta  and  pastico- 
lar  powers  were  given  to  Trastee-Bsrard;  but 
three  of  the  trustees,  including  Bevardr  an 
dead,  and  there  are  not  four  1^ 

It  Is  contended  that  at  least  ooa  of  the  dlfl*- 
cultles  caused  by  the  death  of  the  trustees 
may  be  obviated  under  section  2287  of  the 
Civil  Code,  which  provides  that  tbe  superior 
court  laay  appoint  a  trustee  when  than  Is-  a 
vacancy,  and  the  dedaraHan  at  truati  pro- 
vides no  method  of  appointment.  That  see- 
ttoa  la  a  mere  statement  of  the  power  wbleh 
courts  of  eqult7  have  alwaya  exercised  la 
proper  caaea.  A  court  of  equity  will  not  al* 
low  a  trust  to  fiill  scdely  for  want  of  a  trus- 
tee; that  Is,  if  tbe  purposes  of  a  trust  and 
tbe  wishes  of  a  trustor  can  be  carried  out  by 
the  appobttment  ot  a  trustee^  the  court  wUI 
owke  such  appointment,  ev«n  tliouxb  no  trus- 
tee at  an  had  ever  been  appointed  by  the 
trustor.  But  where,  as  In  the  casa  at  bar,  the 
trustor  has  himself  selected  tbe  persons  who 
are  to  execnta  tbe  trust,  and  has  evidently 
placed  special  personal  confldrace  la  tbem, 
with  a  reaaiwable  expesmtlan  tbat  tba  mate- 
rial parts  of  the  trust  would  be  executed  dn^ 
big  their  Uvea,  and  no  atepa  have  been  taken 
towarda  anch  execution,  and  no  equitable 
rights  have  grown  up  under  their  acta,  tbere 
a  court  will  not  undertake  to  substitute  Btta»- 
gers  for  tbe  chosen  agents  of  the  trustor.  I» 
Re  Hinckley's  Estate,  supra,  this  court  saldi- 
**If  It  la  determined  that  a  peculiar  personal 
tmst  and  confidence  were  Intended,  new  trus- 
tees will  not  be  appointed,"  citing  autborl-- 
tiea.  ''in  socb  caM*  tlie-  ai^iatment  of  aew  - 
tmsteea  Is  refused  when  it  appears  from  tha- 
wlU  tbat  the  tesmior  Intended  that  none  bok- 
the  persons  by  blm  named  should  be  imruaied 
with  the  power."  And  In  the  e^  at  bar  all . 
tbe  drcumstancsa  point  to  a  personal  con- 
fldence^  reposed  in  tbe  persons  selected  ta  ■ 
carry  om  tbe  trust.  Tbe  nun  that  no  sue- 
cessm  were  provided  for  la  itself  slgnlfl<*ant; 
altbough,  of  coarse,  not  condartve;  but  there 
can  be  no  doubt  that  socb  specM  crafldenoe  - 
was  repoflpd  In  at  least  two  of  the  tnisteva,— 
Bovard  and  tbe  trostor  Umaelf,— and  they  an 
tiotb  dead.  Would  a  court  undertake  to  sub* 
stitute  strangen  fbr  these  two,  when  thwe- 
are  no  equlttes  In  favor  of  tbe  mmed  liene- 
ficiaty,  or  any  other  person,  arising  out  of 
any  raluaUe  oo  tie  (deration?  It  mnst  be  re- 
membered tbat  this  was  a  pnra^  voluutaiy 
trust,  and  tbat  no  complications  have  arisen 
by  any  attempt  to  execute  it.  Moreover,  un- 
der Mich  circumstances,  where  the  purposea  - 
of  the  tmst  have  faUedf  and  cannot  be  acr- 
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compUsbed  according  to  tbe  Intent  of  the 
tnutor,  new  trustees  will  not  be  appointed  to 
cari7  out  some  plan  other  than  the  one  which 
he  designed.  In  such  case  the  properly  re- 
Terts  to  the  trustor  or  his  estate.  1  Perry, 
Trusts,  I  160;  Easterbrooks  t.  Tillinghast.  S 
Gray,  21;  Keith  t.  Copeland,  138  Mass.  303. 
And,  as  we  hare  before  stated,  no  obserratory 
•neb  as  the  trustor  contemplated  can  be  erect- 
ed, and  no  site  can  be  selected  In  the  man* 
net  provided  by  the  deed. 

Under  the  foregoing  views,  other  findings 
•Bsalled  by  appellants  are  ImmaterlaL  In  my 
opinion,  the  judgment  and  order  appealed 
from  Bboold  be  affirmed. 


WHBIiAN,  Sheriff,  t.  BUPBRtOR  COURT 
OF  OITY  AND  OOUNTT  OF  SAN 
FBANOISGO.  (S.  F.  2M.) 
(Supreme  Court  of  CteUfomia.    Oct  IS,  18D6.) 
SHBBirr— Waimir  IirBTBUOTroifS  as  to  Bzboo- 

TIOV— &OBT  or  IXSPBOnoy— POWBB 

or  CouKT  TO  Okdkb. 

1.  A  writing  giving  InBtructioos  to  a  sberiS, 
by  the  attorney  for  a  judgment  plaintiff,  as  to 
the  enforcemmt  of  an  executicm,  la  not  a  public 
record,  or  matter  in  the  BheriffB  office,  wtilch, 
under  Pol.  Code,  S  1032,  is  open  to  public  in- 
■pection,  but  a  private  writing  for  the  guidance 
of  the  sheriff,  of  which  he  is  not  compelled  to 
grant  an  inspection  to  tbe  defendant  or  his  at- 
torney. 

2.  A  court  has  no  Jarisdlctlon  to  grant  an  or- 
der to  compel  a  sheriff  to  permit  a  judgment 
defendant  or  hia  attorney  to  Inspect  the  instmc- 
tions  given  him  by  the  attorn^  for  the  plain- 
tiff as  to  the  enforcement  of  the  execution. 

Department  1.  Petition  by  Whdan,  eber- 
Ifl,  for  A  writ  of  certiorari  to  tbe  superior 
court  of  tbe  dty  and  county  of  San  Fran- 
elBco,  and  for  the  amendment  of  an  order 
•f  said  court.  Annulled. 

Beddy,  Campbell  ft  Metsoo,  for  petition- 
er.  Osgood  Pntnam,  for  reapondoit. 

HARRISON,  J.  An  execution  In  the  ac- 
tion of  Dnpoy  t.  RUey  was  placed  In  the 
hands  of  tbe  petitioner,  ae  iberlfl  of  the  dty 
and  county  of  San  Francisct^  and  certain 
written  Inatmctloni  In  reference  thereto  were 
ffiren  him  hy  the  attorney  tor  the  ezeca- 
tion  creditor.  The  attorney  for  the  ezecn- 
tion  debtor  made  a  demand  apon  tbe  ehelv 
Iff  that  he  be  allowed  to  Inapect  tbeee  In- 
■tmctlona,  and,  liavlns  been  refund,  ob* 
talned  an  order  frmn  tbe  superior  court  di- 
recting the  petltl(Hier,  as  such  sheriff,  to 
grant  blm  an  Inspection  tb^eof.  Tbe  petl- 
Uona  now  seeks  a  review  of  this  order, 
and  that  tbe  same  be  annulled,  on  the  ground 
that  It  was  not  within  the  Jurisdiction  of 
the  court 

It  is  contended  <n  behalf  of  tbe  respoid- 
eutai  Uiat  the  court  liad  authority  to  make 


the  order  by  virtue  of  the  following  provi- 
sion of  section  1032  of  tbe  Political  Code: 
"The  public  records  and  other  matters  in  the 
ofilce  of  any  officer  are  at  all  times  during 
of^ce  hours  open  to  the  Inspection  of  any 
citizen  of  this  state."  The  Instructions  given 
by  the  attorney  to  the  sheriff  for  the  enforce- 
ment of  a  writ  of  execution  which  he  deliv- 
ers to  the  sheriff  are  in  the  nature  of  the 
private  directions  from  a  principal  to  bis 
ageut  The  sheriff  Is  an  officer  of  tbe  court 
for  the  purpose  of  executing  Its  process,  bur 
in  the  manner  of  its  execution  he  Is  tbe  agent 
of  the  party  who  places  tbe  process  in  his 
bands,  and,  subject  to  tbe  provisions  of  the 
statutes,  is  under  bis  direction  as  to  the 
mode  in  which  it  Is  to  Im  executed.  These 
directions  may  be  oral  or  in  writing,  and  are 
only  the  private  directions  from  the  attorney 
to  that  officer  for  his  guidance  In  tbe  execd- 
Uon  of  the  writ  miey  may  be  accepted  and 
acted  upon  by  tbe  sheriff,  If  given  only  oral- 
ly, with  the  same  effect  as  If  they  were  In 
writing,  and  will  be  equally  binding  upon 
tbe  party  who  has  given  tbeuL  Section  102 
of  the  county  government  act  (St  189S. 
373)  provides  that  **no  direction  or  authority 
by  a  party  or  his  attorn^  to  a  sheriff  In  re- 
spect to  tbe  aecutlon  of  process  or  return 
thereof,  or  to  any  act  or  omission  relating 
thereto,  is  available  to  discharge  or  excuse 
the  sheriff  from  a  llaUllty  for  neglect  or  mis- 
conduct, unless  It  Is  contained  In  a  writing 
and  signed  by  the  attorney  of  the  par^,  or 
by  the  party  If  he  has  no  attorn^.**  This 
provision,  however,  is  for  the  protection  of 
the  sheriff,  and  may  be  demanded  or  waived 
by  blm.  If,  when  charged  with  n^lect  « 
omission  In  the  necutlou  of  the  writ  be 
would  excuse  or  discbarge  himself  thereftom 
by  reason  of  having  acted  under  tbe  direction 
of  the  party,  be  must  show  that  such  di- 
rection was  given  in  writing,  but  the  In- 
struction thus  given  Is  still  tbe  private  di- 
rection of  the  attorney.  It  does  not  by  rea- 
son of  being  In  writing  become  a  ^uUlc  rec- 
ord," or  any  other  public  matter.  In  the  of- 
fice of  the  Bherlfl.  The  *N>ther  matter"  re- 
ferred to  In  sectiou  1068,  which  a  cltiaen  is 
entitled  to  Inspect  Is  matter  which  Is  *<pab- 
11c,"  and  Id  which  the  whole  public  may  have 
an  interest.  Neither  Is  such  written  instruc- 
tion a  public  writing,  within  ttie  meaning  of 
section  1882,  Code  Civ.  Proc.  These  "public 
writings"  are  defined  in  section  1888,  Id., 
snd  hy  section  18M  are  divided  into  four 
classes,  none  of  which  Includes  tits  Instruc- 
tions of  an  attorney  to  a  sheriff  for  the  exe- 
cution of  process.  Section  1880,  Code  Civ. 
Pfoc,  declares  that  all  other  writingi  are  pri- 
vate. The  order  Is  annulled. 

Wo  concur:  OABOUCTB,  J,;  YAN  FIABT, 

7. 
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BBBIDBNTBAL  y.  EDWARDS,  Seeretarj 
of  State. 

(Sapteme  Gonrt  ot  Kaiuas.    Oct  27,  1696.) 

Blectios»— Withdrawal  o»  Candidatb— Prist- 
nr«  or  Ballot— Seobbtart  or 

StATB— DUTIBB. 

1.  After  tfae  hearing  and  oTemiliQK  by  the 
tribaiul  provided  for  by  tection  10  of  the 
Australian  ballot  law  of  all  objectims  to  the 
nomination  certificate  filed  by  authority  of  a 
state  convention  of  a  i>olitlcal  party,  the  farther 
duties  of  the  secretary  of  state  aa  to  certifica- 
tion under  section  13  of  said  law  are  ministerial 
only;  and  he  has  no  right  to  challenge,  and  the 
courts  have  no  authority  to  coniider  the  motives 
actuating  any  poUtiGal  party  cMiventkm  in  Its 
course,  and  he  should  certify  any  proper  and  req- 
uisite matter  duly  8iq;«aring  on  the  nomination 
certificate. 

2.  A  vice  presidential  candidate,  whose  oame 
(together  with  that  of  his  associate  presidential 
candidate)  has  been  certified  by  autnoiity  of  a 
state  convention  of  his  party  as  an  addition  to 
tbe  party  appellation,  and  who  has  not  declined 
the  national  nomination,  nor  withdrawn  aa  a 
candidate  in  Kansas,  has  no  right,  under  sec- 
tion 8  of  said  Australian  ballot  law,  to  forbid 
such  use  of  his  name  on  the  electoral  ticket  nom- 
inated by  his  party  In  this  state. 

(Syllabus  by  the  Court.) 

Mandamus  by  John  W.  Breidenthal,  chalr^ 
man  of  the  Kansas  state  central  committee  of 
the  People's  party,  against  W.  C.  Edwarda, 
■ecretary  of  state,  to  compel  the  certification 
to  the  comity  clerks  of  the  names  of  the 
nominees  tar  electors  of  president  and  vice 
Itresident  under  the  proper  pnrty  appellation, 
with  the  names  of  tbe  presidential  and  vice 
presidential  candidates  of  the  partjr.  Peranp- 
tory  writ  awarded. 

The  following  facta  appear  from  the  altar- 
native  writ  ot  mandamus  and  the  answer 
thereto:  At  a  national  convention  of  dele- 
gatea  of  the  People's  party  held  In  J1U7, 1898^ 
William  Jf.  Bryan  was  nominated  for  presi- 
dent, and  Thomas  E.  Watson  for  vice  presi- 
dent; that  afterwards  in  August,  1880,  a  state 
convention  of  said  party,  held  at  Abilene,  in- 
dorsed said  national  nominations,  and  10 
candidates  were  nominated  aa  electors  for 
president  and  vice  president,  to  be  voted  for 
at  tbe  ensuing  general  election;  that  In  due 
time  and  fOnn  there  was  filed  In  tbe  office  of 
the  secretary  of  state  a  certificate,  dgned  and 
verified  by  the  presiding  officer  and  the  sec- 
retary of  said  convention,  setting  forth  the 
names  and  residences  of  said  candidates  for 
electors,  giving  the  name  "People's  Party"  as 
the  party  represented  by  said  candidates,  and 
naming  WlUlam  J.  Bryan  and  Thomas  B. 
W^atson  as  Its  candidatea  for  president  and 
vice  presldoit  respectlTely,  as  an  addition  to 
be  made  to  the  party  aro^tlon  "The  Peo- 
ple's Party";  that  objections  In  writing  to 
said  certificate  wue  filed,  and,  after  due  no- 
tice, were  con^ered  by  the  secretary  of 
state,  the  auditor  of  state,  and  the  attorn^ 
iienerai.  and  on  October  17.  1896,  were  decid- 
ed not  to  be  Talld,  and  said  cortlflcate  was 
held  to  be  vnlid  aid  effectual,  -and  no  other 
ur  further  objections  have  been  filed  or  con- 
sidered; yet  on  the  same  day  the  secretary  of 


Mate  received  from  Abe  Stelnberg?r,  secre- 
tary ot  the  MIddlfrof-the-Boad  Populist  com- 
mittee of  the  state  of  Kansas,  a  tele^rram  In 
the  following  words  and  figurcia,  to  wlti 

"Thompatai,  Ga.,  Oct  16.  Abe  Stelnbei^ 
ger,  Topeka,  Kansas:  Hand  Uiis  request  to 
secreta^  of  state.  Do  not  certify  my  name 
on  Abilene  tl<£kat  to  county  derka.  Uy  af- 
fidavit wttbdrawbig  my  name  has  been  mail- 
ed to  you.  Thomas  B.  Wataon." 

And  accompanying  said  telegram  ms  the 
affldavttof  said  Stelnberger,  aa  followa,  to  wit: 

"State  of  Kansas,  Shawnee  County— as.:  I, 
Abe  Stelnlwiger,  b^big  duly  sworn  according 
to  law,  depose  and  say  that  I  am  the  dnly^ 
aothorteed  agent  and  representative  in  the 
state  of  Kansaa  of  Tliomaa  B.  Watson,  tfa« 
PtVuUst  ntKOlnee  for  vice  preaddent,  and  that 
I  am  fnUy  empowered  and  have  been  author* 
Ized,  as  evidenced  by  telegmm  filed  here* 
with,  and  as  such  agent  and  representatlTe, 
and  with  tbe  further  knowledge  that  tbe  said 
Thomas  B,Watson'arefnsal  to  permit  titanama 
to  appear  on  aucb  ticket,  acccnniAnled  by  re- 
quired aflldavlt,  baa  been  mailed  to  the  aecre- 
tary  ot  tbe  state  of  Kansas,  I  hereby  pro- 
test against  the  certification  by  tbe  secretary 
of  state  ftf  tbe  name  of  the  said  Tb<muu 
E.  Wataon  on  the  so-called  "Pe<qple's  Party 
Ticket,"  OTor  tbe  names  of  tfae  Bryan  and 
Sewall  electors  named  at  tfae  Hutchinson  Dem- 
ocratic convention,  and  pretended  to  have 
been  named  at  tfae  Abilene  People's  party 
convention,  and  I  request  tfaat  tfae  secratary 
of  state  omit  the  name  of  Thomas  B.  Wat- 
son from  tfae  **^i1'ng  of  meb  tlt^et.  A. 
Stelnberger. 

"Subscribed  and  sworn  to  Iwfm  me,  thla 
17tb  day  of  O^ber,  1896.  T.  8.  Stover,  As- 
sistant Secretary  of  Stata," 

And  aa  October  19.  1886#  tfae  secretary  of 
state  received  by  mail  a  notice  fnnn  aaid 
Tbomaa  E.  Wataon  as  follows,  to  witl 

"State  of  Georgia,  County  of  McDuffie— ss.: 
I  withdraw  aa  candidate  for  vice  president  on 
ticket  nominated  at  Abilene,  Kansas,  and  de- 
cline to  have  my  name  used  upon  official  bal- 
lot upon  that  ticket;  It  being  ptaced  there  to 
deceive  Populist  voters  to  vote  for  Demo- 
cratic electoiB.  Tbos.  B.  Watson. 

"Sworn  to  and  signed  before  me,  this  OcL 
16tb,  1896.  [SeaL]  John  A.  Faocett,  Or- 
dinary of  McDufile  Gotmty,  Georgia.'* 

Tfae  electors  named  In  the  certificate  of 
nomination  of  the  People's  party  are  the 
same  as  those  certified  aa  electors  of  the  Dem- 
ocratic party,  whose  national  nominees  for 
president  and  vice  president  are  William  J. 
Bryan  and  Arthur  Sewall,  respectively,  and 
said  electors  are  members  of  tfae  Democratic 
party.  It  Is  further  alleged  in  the  answer 
that,  if  said  electors  are  chosen,  they  will 
not  rote  for  Thomas  E.  Watson  for  vice 
resident,  and  that  It  Is  desired  to  use  his 
name  at  tbe  head  of  said  ticket  to  mislead 
the  voters  of  the  state,  and  to  induce  them 
to  vote  for  said  electors  under  tfae  belief  that 
they  were  voting  for  electors  bdongtag  to  the 
People's  party,  and  who  would  vote  tm  Mlt 
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Tbomafl  E.  Watson  for  vice  president  If  Cho- 
man.  The  allegatkinB  tn  the  answer  not  In- 
«luded  In  the  foregoing  relate  only  to  mat* 
ters  of  law.  The  plolntlflT  moved  for  a  per- 
emptory writ  of  mandamus,  notwlthBtandlng 
the  answer. 

O.  G.  Clemens,  for  pl^tUL  F.  B.  Dawes^ 
Atty.  Oen.,  and  Waggener,  Horton  A  (ter,  for 
4efeDdant 

MARTIN,  O.  J.  (after  stating  the  fia«ts).  1. 
This  ease  Involvee  certain  of  the  duUes  of  the 
secretary  of  state  nnder  the  Australian  bal- 
lot law,  being  chapter  78,  Sesa,  Laws  18!Kt. 
Section  6  relates  to  the  form  of  the  certificate, 
Mid  provides  that,  "tn  case  of  electors  for 
president  and  vice  president  of  the  United 
States,  the  names  for  tbe  candidates  for  pres* 
Ment  and  vict*  president  may  be  added  to  tbe 
party  or  political  spallation."  And  section 
14.  relntii^;  to  the  printing  of  the  names  of 
the  candidates  under  the  proper  party  appel- 
lation or  etoup.  enacts  that  "the  ballot  shall 
contain  &o  other  names,  except  that.  In  case 
of  electors  for  president  and  vice  president 
of  the  United  States,  the  names  of  the  candi- 
date for  president  and  vice  president  may 
be  added  to  the  party  or  political  organiza- 
tion." Section  13  reads  as  follows;  "Not  less 
than  fifteen  days  before  an  election  to  till  any 
public  office,  tbe  secrettu?  of  state  shall  cer- 
tify to  the  county  clerk  of  each  county  with- 
in which  any  of  the  electors  may  by  law  vote 
for  tbe  candidates  for  such  office,  tbe  name 
and  residence  of  each  person  nominated  for 
such  office,  as  specified  in  the  certificates  of 
nomination  or  nomination  papers  filed  with 
the  secretary  of  state."  It  will  be  observed 
that  section  13  does  not  expressly  provide 
for  tbe  certification  of  the  names  of  presi- 
dential candidates,  nor  even  of  tbe  party  ap- 
pellation; but,  as  the  certification  would  be 
unintelligible  without  the  latter,  we  think  it, 
and  fllBo  any  proper  addition  of  the  names  of 
presidential  and  vice  presidential  candidates, 
to  be  fairly  Included  within  the  phrase  "as 
cv»eclfied  in  the  certificates  of  nomination  or 
nomination  papers."  In  these  respects  a  cer- 
tificate of  nomination  Is  tbe  guide  to  the  sec- 
tBtary  of  state,  and  he  should  follow  it  In 
.giving  directions  to  tbe  county  clerk  as  to  the 
making  up  of  tbe  oftlctal  ballot  We  think 
It  plain  that  he  has  no  right  to  omit  the  party 
appellation,  nor  the  names  of  the  presidential 
and  vice  presidential  candidates  added  to  tbe 
party  appellation  by  authority  of  law,  and 
properly  appearing  In  tbe  certlflcate. 

The  motion  for  a  peremptory  writ  of  man- 
damus notwlthBtandlng  the  answer  Is  In  the 
nature  of  a  demurrer,  and,  for  the  purposes 
of  this  bearing,  admits  every  allegation  of 
fact  well  pleaded  In  tbe  answer.  It  does 
not  admit  conclusions  of  law,  no7  prophesies, 
nor  general  allegations  of  fraud  unaccompa- 
nied by  a«y  statement  of  fact  on  which 
fl»ud  Is  based,  nor  matters  which  tbe  defend- 
ant has  no  right  to  plead  nor  the  court  Juris- 


diction to  entertain.  Tbe  allegation  in  the 
anirwer  that  the  diectors  named  in  the  certifi- 
cate will  not  vote  for  Thomas  E.  Watson 
for  vice  president  Is  clearly  not  ene  of  fact, 
and  the  court  should  not  be  guided  by  the 
pretense  of  any  one  to  tbe  powers  of  divina- 
tion. In  such  cases  courts  must  deal  with 
fftcts,  not  with  prophesies.  Besides,  ff  tbese 
electors  should  be  chosen,  they  will  be  on- 
der  no  legal  obligation  to  support  Sewall, 
Watson,  or  any  other  person  named  by  a  po- 
litical party,  but  they  may  vote  for  any  eligi- 
ble citizen  of  the  United  States.  (ArUcle  12 
of  amendments  to  the  coiratitution  of  tbe 
United  States.)  And  neither  the  secretary  of 
state  nor  any  court  may  interfere  with  tbem 
In  the  performance  of  their  duties.  Tbe 
charge  made  by  tiie  secretary  of  state  that  it 
Is  desired  to  use  the  name  of  Watson  at  tbe 
head  of  tbe  People's  par^  ticket  to  mislead 
the  Toters  must  be  disregarded  for  several 
reasons:  First.  As  to  his  separate  ofllcial 
duties  under  this  statute  be  Is  a  mere  minis- 
terial officer,  and  not  a  censor  of  political 
parties,  nor  a  guardian  of  tbe  public  morals, 
and  It  follows  that  he  has  no  authority  to 
make  such  a  charge.  Secondly.  Tbe  only 
facts  upon  which  any  claim  of  fraud  is  based 
are  that  the  certificate  gave  the  party  appel- 
lation as  tbe  'Teople's  Party,"  and  named 
the  national  candidates  as  an  addition  there- 
to, and  then  stated  the  names  and  residences 
of  the  candidates  nominated  by  the  conven- 
tion as  presidential  electors,  and  these  were 
Democrats,  and  the  same  men  who  were 
nominated  for  a  like  place  by  the  Democratic 
party,  but  this  must  l>e  held  admissible, 
under  Simpson  v.  Osbom,  52  Kan.  SiSi,  31 
Pac.  747.  Thirdly.  This  court  has  no  au- 
thorlfy  to  Investigate  and  pass  Judgment  up- 
on the  motives  which  actuate  any  political 
party  convention  In  Its  course,  for  this  Is  not 
Jurisprudence,  but  politics.  Fourthly.  Al- 
though the  record  does  not  show  the  nature 
of  the  objections  made  to  tbe  certlflcate  be- 
fore the  secretary  of  state,  tbe  auditor  of 
state,  and  the  attorney  general,  and  overrul- 
ed by  that  tribunal  on  October  17,  1896,  yet 
It  Is  presumable  that  all  proper  matters  of 
objection  were  then  heard  and  decided.  Aft- 
er the  hearing  and  overruling  of  all  objec- 
tions by  the  tribunal  provided  for  by  section 
10  of  said  act.  It  was  tbe  plain  duty  of  tbe 
secretary  of  state  to  certify  the  names  of  the 
piesldentlal  and  vice  presidential  candidates 
of  the  People's  party  as  specified  In  the  nomi- 
nation certificate,  unless  the  papers  emanat- 
ing from  Watson  and  Stelnberger  relieved 
him  from  It. 

2.  What,  if  any,  eflPect  should  be  given  to 
the  com  muni  cation  a  and  documents  signed 
by  Watson  and  Stelnberjror?  Section  8  of 
said  act  provides  tbat  "any  person  whose 
name  has  been  presented  as  a  candidate  may 
cause  his  name  to  be  withdrawn  from  nomi- 
nation by  his  request  In  writing,  signed  by 
him  and  acknowledged  before  an  officer  qual- 
ified to  take  acknowledgment  of  deeds,  and 
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AM  with  the  aeemtRry  of  itmto  not  kM  tlm 
flfiNB  daja  •  *  •  prarlow  to  tlie  day  ot 
«iectioB,  and  no  name  to  witbdrawn  afaaU  W 
^ated  upon  tlie  ballot"  The  tetesmn  aad 
tbp  affidavit  of  Stelnberiier  ahould  be  dlare- 
garded.  and  tt  la  doabtfnl  If  tbe  affidavit  of 
Watson,  filed  October  l&tli,  was  In  due  time 
or  In  proper  form.  Tbe  certificate  of  tbe 
ordinary  (an  '^Boer  tn  Qeoisla,  nearly  an- 
■werlnf  to  a  probate  Judge  In  Kanaas)  tn 
form  a  jnrat.  and  not  an  acknowledKment. 
But  waiving  these  questions  as  to  time  and 
toTttu  think  that  tbe  document  Is  entirely 
IneffectuaL  Wataon  was  not  nominated  l^r 
tbe  Abilene  conventltm,  and  bow  shall  a  man 
withdraw  from  a  aMnlnatlon  wbicb  baa 
never  been  emferred?  That  conveutioo  had 
no  Tight  to  nominate  a  candidate  for  vice 
preddent  to  be  voted  for  at  the  next  elec- 
tion, it  did  DM ilnate  tea  slectors  to  be 
voted  for  at  ttiat  Section.  Donbtlees,  ai^ 
one  of  them  mUbt  bave  witbdrawn  by  com- 
plying witb  said  aaotlon  8>  A  vice  preal- 
deot  Is  not  dseted  at  tbe  leaeral  election 
held  In  November.  He  should  be  elected 
on  the  second  Mimday  In  January,  and  only 
10  cttliens  of  Kansas  will  bave  a  voice 
In  tbe  matter.  In  a  legal  sense,  tbe  peo- 
ple <rf  this  state  vote  tor  no  candidate  fbr 
president  or  vice  president,  that  duty  b^ng 
delegated  to  10  citizens,  who  are  authorlaed 
to  uae  their  own  Judgment  as  to  the  proper 
eligible  persom  to  flU  those  high  offices, 
.^raln,  Ur.  Watson  does  not  attempt  to  d»- 
^Ine  tbe  nattonal  unnlnatlon,  nor  even  with- 
draw as  a  candidate  la  Kansas,  If  snch  a 
thing  can  be  done;  but  he  sa^  be  decHnee 
to  have  bis  name  used  upon  a  certain  official 
ballot  He  does  not  **wltbdraw  from  nomlna- 
ttoB,"  within  tbe  meaning  of  said  section  8. 
No  natlraal  candidate  for  president  or  vice 
pTMldMit  residing  elsewhere  has  as  much 
authority  as  the  hnmblest  voter  In  this  state 
to  dictate  how  his  name  shaH  be  used  on  na 
official  ballot  hwe. 

The  order  of  the  court  Is  that  tbe  secretary 
of  state  lAall  f^hwtth  duly  certify  to  the 
conntj  delta  of  this  state  the  names  and 
residences  of  aald  nominees  for  electors  ol 
president  and  vice  pre^dent  nnd  that  he  add 
to  tbe  party  appellatlfm  of  the  "Pe(q>le^  Par^ 
ty"  the  name  of  William  J.  Bryan  as  said 
party's  candidate  for  president,  and  the 
name  of  Thomas  B.  Watson  aa  said  party's 
candidate  for  vice  president; 

AIXBN,  3.,  concurs. 

JOHNSTON,  J.  (dissenting).  Thomas  B. 
Watson  la  endeavoring  to  prevent  the  use  of 
his  name  aa  a  candidate  for  vice  president 
iQMHi  what  baa  been  designated  as  the  "Abi- 
lene Hcket,"  becanee.  as  he  stotea  opon  oath, 
tt  was  ''placed  there  to  decdve  Populist  vot- 
cn  to  vow  tor  Democratic  electors."  In 
obedience  to  bis  request  and  withdrawal,  tbe 
secretary  of  state,  In  certifying  tbe  names 
•C  candidates  to  county  elwks,  proposed  to 


omit  tbe  name  of  Watson  tren  that  tkket. 
The  eztiaordlaary  remedy  of  maadamua  baa 
been  unployed  to  compel  Watsoa  to  be  a  can- 
didate open  the  tidut,  agaloat  Ua  protest, 
ami  to  compel  the  secKtaiy  of  state  to  cer- 
tify him  as  a  candidate  thereon,  notwltb- 
stettdlng  fats  withdrawal.  It  waa  argued  tbat 
the  witthdrawel  of  Wnte«i  la  Infonnal,  and* 
Airther<  that  be  Is  not  a  candidate  who  can 
wttbdtaw,  whhln  tbe  meaalng  of  onr  Section 
Btetute.  Tbe  withdrawal  Is  not  exactly 
formal,  but  It  appears  to  be  a  snbatentlal 
compliance  with  the  stetute.  In  section  8  It 
Is  provided  tiiat  the  request  sbsU  be  In  writ- 
lag,  signed  by  tbe  candidate,  and  at^owl- 
edged  before  a  competent  <Acer.  WatHon'a 
requeat  was  esecoted  la  the  presence  of  aa 
wdlnary,  a  Judge  of  one  of  the*  courte  of 
Georgia;  and  at  tbe  same  time,  and  befons 
the  sanM  officer,  Wataon  verified  tin  taeta 
stated  la  the  withdrawal  by  bis  oath. 

Is  Watscm  a  candidate,  and,  undcv  our  stat- 
ute, Is  he  entitled  to  withdraw?  The  nosa- 
Ineea  tat  president  and  vice  president  are  rec- 
ognlaed  and  apoken  of  as  candidates  la  the 
same  atetute  which  aotborlzes  the  withdraw- 
al  at  candidates.  In  sections  6  and  14  they 
are  q>eclflcaUy  named  aa  candldatas;  and 
then.  In  section  8.  It  Is  provided  that  "any 
person  whoso  name  has  been  presrated  as  a 
cuidldate  may  cause  his  name  to  be  wltb- 
dmwn  from  nomination  by  bis  request,  la 
writing,"  ete.  It  will  be  observed  that  tbe 
language  la  general,  authoridng  "any  per- 
mm"  who  has  been  presented  as  a  candidate 
to  withdraw;  and  the  bigh  rank  of  toe  office 
should  not  preclude  the  candidate  from  avail- 
ing himself  of  tbe  right  of  withdrawal.  It 
la  true,  we  do  not  vote  directly  for  president 
and  vice  president  bnt  accwdlng  to  the 
uaage  which  baa  prevailed  for  many  years, 
personal  selections  are  made  by  the  dectoesi 
with  almost  the  aame  certainty  that  could  be 
aceompUshed  by  a  direct  vote.  It  Is  weU 
known  tbat  tbe  preliminary  steps  to  a  nation* 
al  election  are  taken  political  parties,  and 
tbe  candidates  for  president  and  vice  preal* 
dent  are  chosen  by  them.  After  nominations 
are  made,  tbe  adberente  of  Uie  several  par* 
tfee  In  the  several  atetes  put  forward  electors 
of  the  same  pirfltlcal  faith  as  the  candidateSi 
and  these  electors.  If  chosen,  are  In  hones 
bound  to  vote  fbr  such  candidates.  Although 
there  is  no  other  obligation  than  that  of  honor 
resting  upon  electors  so  chosen,  it  Is,  as  coun* 
sel  for  plaintiff  remartced.  Impressive  and 
noteworthy  tbat  In  all  our  history  no  elector 
has  ever  violated  bis  honor  or  betrayed  the 
trust  of  those  who  elected  bim.  It  would 
seem  to  be  proper,  therefore,  to  treat  thorn  aa 
candidates,  witliln  tbe  statute;  and  tbe  I«g- 
Istature  of  Kansas,  as  we  have  seen,  baa  m 
recognized  them.  It  is  strange,  indeed.  It 
there  Is  no  way  for  a  national  candidate  te 
retire  from  a  ticket  if  hla  name  should  be 
placed  there  with  a  sinister  purpose,  and  tbat 
he  should  be  denied  the  right  of  withdrawal 
where  hla  name  Is  merely  used  to  cast  a 
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atlgma  npon  blm,  or  to  defeat  tbe  principles 
for  which  be  Btands.  Apart  from  the  ques- 
tion ct  fonnaUty,  however,  and  granting  that 
there  la  a  chance  for  dlTlslon  of  oplidon  as 
to  whether  national  nominees  for  president 
and  rice  president  are  candidates,  within  the 
meaning  of  the  statute,  I  am  still  firmly  of 
the  opinion  that  the  peremptory  writ  should 
not  be  allowed.  The  right  to  this  remedy  de- 
pends upon  the  aTerments  of  the  defendant's 
answer.  As  the  case  was  submitted,  the 
facts  stated  In  tbe  answer  stand  confessed; 
and  taking  them  to  be  true,  as  we  must,  the 
plaintiff  Is  hot  entitled  to  the  writ  It  is  ad- 
mitted that  tbe  purpose  of  using  Watson's 
name  at  tbe  head  of  the  tidcet  is  to  mislead 
the  Toters  of  ICansas,  and  induce  tbem  to 
vote  for  tbe  electors  on  that  ticket  under 
the  belief  that  tbey  are  voting  for  electors 
who  would  vote  for  Watson  for  vice  presi- 
dent It  is  admitted  that  tbe  electors  on  tbe 
ticket  In  question  are  tbe  same  as  those  on 
the  Democratic  ticket  who  have  been  certi- 
fied as  electors  to  vote  for  tbe  Democratic 
nominees  for  president  and  vice  president 
It  la  further  admitted  that  the  electors  so 
named  are  not  members  of  tbe  People's  par- 
ty, to  which  Watson  belongs,  but  are  mem- 
bers of  the  Democratic  party,  and,  If  chosen, 
will  not  vote  for  Thomas  B.  Watson  for  vice 
president  of  the  United  States.  If  these 
&ctB  are  true,  the  placing  of  Watson's  name 
upon  the  ticket  will  be  a  palpable  deception 
of  tbe  voters  of  the  state,  and  a  great  Injus- 
tice to  him.  Shall  tbe  secretary  of  state  he 
compelled  to  participate  in  the  deception  and 
wrong,  and  should  tbe  solemn  mandate  of 
the  court  be  employed  to  compel  such  partici- 
pation? Mandamus  Is  the  highest  judicial 
writ  known  to  the  law,  and  the  court  is  vest- 
ed with  large  discretion  In  granting  or  with- 
bcAdlng  It  It  is  not  always  awarded  where 
the  court  has  power  to  do  so,  but  in  the  ex- 
ercise of  this  discretionary  power,  the  court 
la  controlled  by  conslderatlong  of  Justice  and 
equl^.  It  is  fundamental  in  the  law  of  man- 
damus tliat  the  writ  never  will  be  granted 
where  It  will  prove  unavailing,  eCTect  a  de- 
ception, or  accomplish  Injustice.  It  Is  clear 
that  tbe  court  Is  not  required  to  compel  ac- 
tion that  wUl  mislead  the  voters  of  the  state, 
or  become  an  Instrument  in  carrying  out  an 
Injustice.  One  of  the  leading  Ideas  In  our 
Australian  ballot  law  is  the  prevention  of  de- 
ception and  fraud  in  the  elections,  and  to  ob- 
tain a  free  and  Intelligent  expression  of  the 
voters.  This  puipose  will  be  frustrated,  and 
tbe  aim  of  the  law  defeated,  by  tbe  proposed 
writ,  if  tbe  averments  of  tbe  answer  be  true. 
That  the  statements  of  deception  and  wrong 
would  be  difficult  to  prove  if  denied  Is  no 
longer  a  matter  of  concern.  Proof  is  dis- 
pensed with  by  the  admissions  in  the  plead- 
ings. Watson  has  attempted  in  good  faith 
to  withdraw.  He  bases  his  withdraw^  on 
the  fact  that  It  will  result  in  a  deception  of 
the  voters.  The  secretary  of  state  baa  yield- 
ed to  bla  request;  and,  alnce  It  is  admitted 


that  the  certification  and  placing  of  tbe  name 
on  the  ballot  will  operate  to  mislead  and  de- 
ceive voters,  the  coxul,  in  the  exercise  of  a 
wise  Judicial  discretion,  ahonld  refuse  the 
writ 


MYERS  V.  KNABB  et  al. 

(Court  of  Ai^ealB  of  Kansas,  Southern  Depart- 
ment; O.  D.    Oct  7,  18M.) 

Jdrt  Tbial— Nbw  Triai.— Objboiionb  to 

VSRDIOT. 

1.  Id  an  action  to  recover  the  money  dne  upon 
a  note,  and  to  foreclose  a  mortgage  to  secore 
the  same,  where  the  validity  of  the  note  and 
mortgage  is  attained  becaose  of  the  alleged  In- 
BBDity  of  one  of  the  makers  thereof,  and  because 
of  the  duress  of  the  other  maker,  either  party  is 
entitled  to  a  jurv  trial  aa  a  matter  of  right. 

2.  If  the  trial  judge  does  not  approve  of  the 
verdict  of  the  jury,  he  mast  set  it  aside  and 
grant  a  new  trial.  This  requirement  Is  so  well 
establiehed  by  the  decisions  of  onr  supreme 
court  that  It  leaves  no  discretion  with  the  trial 
judge,  but  is  a  auindatory  doty  imposed  npon 
him. 

(SylUbns  by  the  Court) 

Error  from  district  court,  Greenwood  connty; 
a  M.  Shhm,  Jndge. 

Action  by  S.  E.  Myers  against  George  Knabe 
and  others.  Judgment  tax  defendants.  Plahi- 
tlff  hringB  errrar.  Reversed. 

This  action  was  brought  hi  the  district  court 
of  Elk  county,  Ean.,  to  foreclose  a  real-estate 
mortgage  of  11,540,  executed  by  George  Knabe 
and  wtfe  to  S.  E.  Myers,  as  part  of  the  pur- 
chase price  of  the  land  mortgaged.  Tbe  de- 
fense was  that,  at  the  time  of  tbe  execution  of 
tbe  note  and  mortgage,  said  George  Knabe  was 
Insane,  and  that  at  such  time  said  Myers  Imew 
that  said  Knabe  was  insane,  and  falsely  and 
fraudulently  represented  to  said  Knabe  that  thu 
land  was  well  worth  the  sum  of  $2,500,  wbeu 
as  a  matter  of  fact  It  was  not  worth  the  sum 
of  $1,200,  all  of  which  tbe  said  Myers  well 
knew;  and  the  defense  of  the  defendant  Susan 
Knabe  was  that  she  was  the  wife  of  said 
George  E^be,  who  was  at  the  time  of  the  ex- 
ecution of  the  note  and  mortgage  insane,  and 
that  she  was  compelled  to  execute  the  said  note 
and  mortgage  by  reason  of  the  threats  of  said 
George  Knabe  that.  If  she  refused  to  do  so,  he 
would  take  her  life.  Upon  the  first  trial  of 
this  action,  the  Jury  found  a  verdict  for  tbe  de- 
fendant. Tbe  case  was  taken  to  the  supreme 
eoint,  and  the  Judgment  reversed  (see  Myers  v. 
Knabe,  51  Kan.  720,  33  Pac.  602);  and  tbe 
case  was  remanded  to  th£  district  court  of  Elk 
county,  Kan.  In  the  meantime,  A.  M.  Jadc- 
Bou,  the  attorney  for  tbe  defendant  having  lieen 
elected  Judge  of  tbe  district  court,  a  change  of 
venue  was  granted  to  Greenwood  county,  Kan., 
where  a  trial  was  had,  which  resulted  hi  a 
verdict  for  tbe  defendants,  which  said  verdict, 
on  motion  of  plaintiff,  was  set  aside,  and  a  new 
trial  granted,  which  resulted  in  another  verdict 
for  the  defcndanta. 

Plaintiff  filed  a  nioti<m  for  Judgment  In  his 
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favor  Id  said  actioa,  notwithstanding  tbe  gen- 
eral verdict  and  q>eclal  findings,  and  also  a  mo- 
tion for  a  new  trial,  which  said  motions  were 
by  the  conrt  overruled;  and,  in  ruling  upon  said 
motions,  the  court  used  tbe  following  lajiguage, 
to  wit;  "By  the  Court:  I  am  unable  to  agree 
with  counsel  for  i^intiff  that  the  court  would 
be  justified  In  rradering  a  judgment  In  favor 
of  the  plahitiff  notwithstanding  the  general  ver- 
dict of  the  jury.  Section  266  of  the  Code  of 
Civil  Procedure  provides  that  'issues  of  fact 
arising  in  actions  for  the  recovery  of  money,  or 
of  specific  real  or  personal  property,  shall  be 
tried  by  a  jury  unless  a  July  trial  Is  waived 
or  a  reference  be  ordered  as  herein  provided.' 
An  action  on  a  note  or  mortgage,  I  think,  is  an 
action  for  the  recoveiy  of  money;  and  I  think 
it  Is  substantially  different  from  a  suit  In  equi- 
ty under  the  old  practice  to  foreclose  a  mort- 
gagor's equity  of  redemption.  I  bdleve  that  in 
this  state,  in  an  action  of  that  kind,  every  party 
has  a  right  to  a  trial  by  jury,  and  that  the  court 
most  render  a  judgment  upon  the  verdict  of 
the  jury  unless,  for  sufficient  cause,  the  verdict 
is  set  aside  and  a  new  trial  granted.  For  that 
reason,  the  motion  for  judgment  is  overruled. 
I  have  concluded  to  overrule  the  motion  for  a 
new  trial  In  this  case,  not  that  my  judgment 
coincides  vlth  that  of  the  jury,  for  It  does  not 
The  evidence  possibly  warranted  the  Jury  In 
finding  that  George  Knabe  was  of  unsound 
mind  when  be  executed  the  note  and  mortgage, 
but  I  think  that  a  decided  preponderance  of 
the  evidence  was  to  the  effect  that  plaintiff, 
Myers,  had  no  knowledge  of  Knattt's  insanity, 
and  bad  no  knowledge  that  would  have  put  a 
man  of  ordinary  prudence  on  Inquiry.  In  fact, 
I  find  it  difficult  to  find  in  the  record  much  evi- 
dence except  the  evidence  of  Henry  Knabe 
that  eveji  tends  to  prove  that  the  plaintiff,  My- 
ers, bad  any  knowledge  whatever  of  defendant's 
insanity.  Henry  ICnat)e,  the  brother  of  ihe 
mortgagor,  testified  that  Myers  told  him  in  tbe 
spring  of  1S87  that  he  (Myers)  knew  the  first 
time  he  saw  Knabe  that  he  was  insane;  but  I 
am  unable  to  believe  that  Henry  Knabe  testi- 
fied the  truth  relative  to  his  conversation  with 
Slj'ers.  It  \B  hardly  probable  that  the  holder 
of  a  mortgage  of  $1,540,  which  lie  intended 
to  enforce,  would  tell  tbe  brother  of  the  mort- 
gagor, after  the  mortgagor  had  been  adjudged 
insane,  that  be  knew  tbe  first  time  he  saw  the 
mortgagor,  and  before  he  ^eaitcd  the  mort- 
gage, that  the  mortgagor  was  not  right  in  his 
mind.  Besides,  there  is  no  evidence  tending 
to  prove  that  there  was  anything  in  the  appear- 
ance of  George  Knabe  when  be  first  met  My- 
ers from  which  Myers  could  know  that  he  was 
of  unsound  mind.  Moreover,  two  trials  of  this 
action  were  had  before  Henry  Knalie  was  call- 
ed as  a  witness;  and  It  is  a  little  remarkable 
that  this  witness,  a  brother  of  the  mortgagor, 
and  wbo  had  been  active  in  trying  to  get  a 
compromise,  shonld  not  be  called  to  give  this 
testimony,  so  important  if  believed  by  the  Jury, 
until  the  third  trial  of  the  cause,  and  after  tbe 
supreme  court  had  said  that  It  was  difficult  to  j 


find  any  evidence  in  the  record  of  the  former 
trial  to  prove  that  Myers  had  any  notice  of 
Knabe's  insanity.  Counsel  for  tbe  defendants, 
in  their  argument  to  the  jury,  devoted  consid- 
erable time  to  tbe  discussion  of  the  fact  that 
Myers,  Cook,  Knabe,  and  wife  went  to  How- 
ard to  get  an  abstract,  and  to  Soott's  office  tbe 
day  the  note  and  mortgage  were  signed,  and 
seemed  to  discover  something  very  important 
and  sinister  In  that  fact.  NoW,  In  view  of  the 
fact  that  Myers  had  agreed  to  sell,  and  Knabe 
had  agreed  to  buy,  tbe  land,  and  the  price  and 
terms  of  payment— in  fact,  all  the  terms  and 
conditions  of  the  contract— had  been  agreed  up- 
on twfore  th^  went  to  Howard  or  to  Scott's 
office,  I  am  unable  to  discover  from  the  evi- 
dence, as  I  was  unable  to  discover  from  tbe 
argiunents  of  coimsel,  Just  what  that  Important 
and  sinister  meaning  was.  Counsel  who  clos- 
ed the  argument  for  defendants  drew  tears 
from  tbe  eyes  of  several  of  the  jurors  by  bis 
effective  and  pathetic  appeal  for  'this  woi-se 
than  widow,  these  more  than  orptians';  and  I 
think  this  is  a  case  In  which  the  Jury,  through 
Rympathy  for  a  woman  and  children,  returned 
a  verdict  that  is  not  supported  by  the  evidence. 
Yet,  notwithstanding  tbe  fact  that  my  Jud;;- 
ment  does  not  approve  of  tbe  verdict  of  the 
jury,  I  think  It  my  duty  to  overrule  tbe  motion 
for  a  new  trial  for  tbe  following  reason:  The 
evidence  Is  largely  by  depositions,  and  I  saw 
nothing  In  tbe  appearance,  manner,  or  demeanor 
of  the  witnesses  wbo  testified  orally  at  tliis 
trial  of  the  case  that  would  materially  aid  In 
weighing  their  testimony,  so  that  the  supreme 
conrt  can  determine  the  sufficiency  of  the  evi- 
dence as  well  as  this  court.  Three  successive 
juries  have  returned  verdicts  in  favor  of  tbe 
d^endants.  The  evidence  Introduced  In  this 
trial  as  to  Myers'  knowledge  is  substantially  the 
same  as  at  the  last  trial,  exoept  that  relating 
to  the  verdict  of  the  Jury  In  the  probjite  court 
of  Elk.  county,  all  of  which  was  incompetent, 
but  it  was  admitted  without  objection.  My 
Judgment  did  not  approve  the  verdict  at  tbe 
last  term,  and  I  granted  a  new  triaL  Subse- 
quent consideration  of  tbe  evidence  Introduced 
at  tliat  trial,  and  hearing  tbe  case  tried  at 
this  term,  did  not  change  my  views;  and  it  is 
cot  probable  that  upon  the  same  evidence  I  will 
change  my  views  in  the  future.  If  retried,  It  is 
prot)able  tbe  case  will  be  tried  upon  substan- 
tially the  same  evidence  and  with  tbe  same  re- 
sult; and,  If  I  continue  to  set  aside  verdicts  so 
long  as  my  Judgment  does  not  concur  with  that 
of  the  Jury,  there  will  be  no  end  to  litigation 
while  I  remain  on  the  bench.  If  I  overrule 
this  motion,  the  supreme  court  can  determine 
the  sufficiency  of  the  evidence,  and  at  tbe  same 
time  determine  whether  this  court  committed 
any  material  errors  In  its  rulings  during  tbe 
'course  of  the  trial  or  In  Its  Instructions  to  the 
Jury,  and.  If  It  confirms  this  judgment,  end  the 
litigation  at  once,  or,  if  it  reverses  this  Judg- 
ment, so  determine  tbe  law  of  the  case  as 
speedily  to  end  the  litigation.  The  motion  for 
a  new  trial  is  overruled."  From  tbe  orders  and 
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Judgment  of  the  court,  the  plalntifl  brings  the 
cue  here  for  reriew. 

L.  Scott  and  Clogston  &  Fuller,  for  plalntUI 
In  error.   R.  H.  NlchoUi;  for  defendants  In 

error. 

DENNISON,  J.  fafter  stating  tbe  facts). 
The  court  did  not  err  In  oTemiliug  the  motloD 
of  plaintiff  below  for  Judgment  This  was  an 
action  for  the  recovery  of  money  and  tbe  fore- 
closure of  a  mortgage.  In  wblcb  tbe  validity  of 
both  the  note  and  mortgage  was  attacked.  Ei- 
ther party  was  oititled  to  a  Jury  trial  aa  a  mat- 
ter of  right,  and  tbe  court  must  either  render 
Judgment  upon  tbe  verdict  of  tbe  jury,  or  be 
must  set  It  aside,  and  grant  a  new  trial.  In 
tbe  remarbs  of  the  trial  Judge  In  passing  upon 
the  motion  for  a  new  trial,  the  Judge  states  that 
bis  Judgment  does  not  coincide  with  that  of  the 
Jniy.  The  Judge  also  says:  "I  think  this  la  a 
case  In  which  tbe  Jury,  through  sympathy  for 
the  woman  and  children,  returned  a  verdict 
that  Is  not  supported  by  the  evidence;  yet,  not- 
withstanding tbe  ta?t  that  my  Jud^ent  does 
not  approve  of  tbe  verdict  of  tbe  Jury,  I  think  It 
my  duty  to  ovemile  the  motion  for  a  new  trial. 
•  *  •  My  judgment  did  not  approve  the 
verdict  at  the  last  term,  and  I  granted  a  new 
trial.  Subsequent  consideration  of  tbe  evidence 
Introduced  at  that  trial,  and  hearing  tbe  case 
tried  at  this  term,  did  not  change  my  views; 
and  It  Is  not  probable  that  upon  the  same  evi- 
dence I  will  change  my  views  In  the  future." 
If  tbe  trial  Judge  does  not  approve  of  tbe  ver< 
diet  of  the  Juiy,  be  must  set  It  t>alde.  and  grant 
a  new  trial.  This  retjutrement  Is  so  well  es- 
tablished by  the  decisions  of  our  supreme  court 
that  It  leaves  no  discretion  with  the  trial  Judge, 
but  is  a  mandatory  duty  Imposed  upon  blm. 
See  RIcbolson  v.  Freeman,  56  Kan.  403,  43  Pac. 
772.  In  tbp  case  of  Railroad  Co.  v.  Ryan.  49 
Kan.  12,  SO  Pac.  100,  Horton,  C.  J.,  In  deliver- 
ing tbe  opinion,  says:  "It  has  been  tbe  unvary- 
ing decision  of  this  court  to  permit  no  verdict 
to  stand  unless  both  the  Jury  and  the  court  try- 
ing the  cose  could,  within  the  rules  prescribed, 
approve  tbe  same.  When  the  judgment  of  the 
trial  Judge  tells  him  tbe  verdict  Is  wrong, 
whether  from  mistake  or  prejudice  or  other 
cause,  no  duty  Is  more  imperative  than  that  of 
setting  It  aside,  and  remanding  the  questions 
at  Issue  to  another  Jury.  While  the  case  Is  be- 
fore the  Jury  for  their  consideration,  tbe  Jury 
are  tbe  exclusive  judges  of  all  questions  of  ^t; 
but,  when  the  matter  comes  before  tbe  court 
uiMin  a  motion  for  a  new  trial,  It  then  becomes 
the  duty  of  the  trial  Judge  to  determine  whether 
tbe  verdict  Is  erroneous.  He  must  be  controlled 
by  bis  own  Judgment,  and  not  by  that  of  tbe 
jury.  *  •  •  He  must  approve  or  disap- 
prove the  verdict.  If  he  approves,  be  may 
overrule  the  motion  for  a  new  trial.  If  he  dis- 
approves,  be  should  set  It  aside,  and  permit 
another  Jury  to  pass  upon  the  facts."  Tbe 
Judgment  of  tbe  district  court  Is  reversed,  and 
the  cause  remanded  for  a  new  triaL  All  the 
judges  concuiring. 


FIB8T  NAT.  BANK  OF  OKAROHH  et  al. 

V.  TEAT. 

(Supreme  Coort  of  Oklahoma.    Sept  4,  ISBO.) 

CHATTBI,  MoRTOAOB  —  RlOBTS  OF  HOHTOAOKB  — 

Po»8Bsijio:r. 
An  iQBtmctlon  by  tbe  court  below  that  If 
the  defendant  had  a  valid  and  snbslntiiiff  mort- 
gftce  oQ  the  property  in  dispute  at  the  time  ha 
took  pcasesainn  of  it,  and  bad  reaaunabte 
gronnds  to  believe,  and  did  believe  in  good  faith, 
thiit  his  secarity  was  impsired  by  the  loss  of 
any  of  tbe  property,  or  on  account  of  a  drareda- 
tioQ  In  Its  vaiae,  and  for  sncb  reanom  oeetned 
himself  unsafe,  then  he  might  rightfully  take 
ponsession  of  tne  mortgaiced  property,  although 
the  debt  was  not  due,  provided  be  could  do  so 
without  any  breach  of  tbe  pesice,  or  eoiUd  obtain 
peaceable  posBeBHtou  of  the  same,  but  that  he 
would  have  no  right  to  reRort  to  force  or  stealth 
or  fraud  to  obtain  such  possfMioo  against  the 
consent  of  the  morteagor.  but  would  be  reqalr- 
ed  to  resort  io  his  action  at  law  to  secure  tbe 
same,  is  no*  erroQeoua.  SUicb  an  Instruction 
denies  the  arbitrary  right  of  tbe  uiortgagee  to 
take  possession  of  the  mortgaged  property  with- 
out a  reaaonabla  grouod  therefor,  aad  further 
relegates  him  to  bis  legal  remedy  as  agaiaat 
force,  violence,  or  fraud. 

(Syllahua  by  the  Court.) 

£rror  from  district  court,  Oanadlaa  coant7; 
before  Justice  John  H.  Bnrford. 

Anion  brought  by  Daidel  Taat  asalnst  tba 
First  National  Bank  of  Qkarche  and  JuUui 
Loosen  to  recover  possessloa  of  certain  per* 
sonal  property  and  for  damagea  for  Its  de- 
tention. Ju^ment  for  the  plaintiff.  De- 
fendants below  bring  error.  Judgment  oC 
tbe  lower  court  afflmied. 

J.  H.  Warren  and  W.  H.  Grlgsby.  for  plain- 
tiffs in  error.  W.  H.  CrUey,  for  def^daot  In 
error. 

SCOTT,  J.  Plaintiff  In  error  held  a  chattel 
Diortpage  on  certain  personal  property  of  de- 
fendant In  error  to  secure  a  certain  sum  of 
money,  the  property  being  left  in  tbe  posses- 
sion of  mortgagor.  Among  other  things,  the 
mortfiage  contained  a  clause  that  If  tbe 
mort^'agee  at  any  time  deemed  himself  Inse- 
cure, be  should  have  the  right  to  take  posses- 
sion of  the  property  covered  by  the  mort- 
gage, and  dispose  of  It  as  specified  therein. 
I*1alntlff  In  error,  claiming  that  be  deemed 
himself  insecure,  took  possession  of  tbe  prop- 
erty, without  tbe  consent  of  the  defendant  In 
error,  and  In  such  a  manner  as,  to  say  the 
least,  to  constitute  a  civil  trespass.  The  court 
below  charged  the  Jury  that  "If  the  defend- 
ant [plaintiff  in  error]  has  a  valid  and  sub- 
sisting mortgage  on  the  property  In  dispute 
at  tbe  time  he  took  possession  of  It,  and  he 
had  reasonable  grounds  to  believe,  and  did. 
In  good  faith,  believe,  that  his  security  was 
impaired  by  the  loss  of  any  of  tbe  property, 
or  on  account  of  a  depreciation  In  Its  value, 
and  from  such  i*easons  he  deemed  himself  un- 
safe, then  he  might  rightfully  take  possession 
of  the  mortgaged  property,  although  tbe  debt 
was  not  due.  provided  he  could  do  so  with- 
out any  breach  of  tbe  peace,  or  could  obtain 
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peaccftble  pmmossIod  of  tbe  same;  but  be 
wonld  bave  no  rlgbt  to  resort  to  force  or 
•tealtb  or  fraud  to  obtain  mch  possession 
aiEslnst  tbe  consent  of  tbe  mortgaKor,  but 
would  be  required  to  resort  to  his  ac^n  at 
law  to  secure  same."  Yerdlct  and  Judgment 
below  for  aeCendaot  In  error. 

Tbe  fovegolng  cbanre  of  tbe  court  InTolrea 
two  iwvpoelttons.  the  correctness  of  which  ta 
imeented  for  our  consideration:  (1)  The  con- 
struction of  these  words  In  the  mortKaget 
"If  tbe  mortfcagee  sball  at  any  time  deem 
himself  Insecure  without  asslgnluK  rear 
■rai  therefor,  *  *  •  tt  abould  be  lawful  for 
Urn  to  take  said  property  wbererer  the  same 
may  be  fbund,"  etc.  (2)  What  action  tbe 
mortgagee  might  lawfully  take  in  securing 
yoaeesslon  of  said  property  should  be  become 
entitled  to  same  by  the  terms  of  tbe  mort- 
gage. We  think  tbe  court  correctly  stated  the 
law  of  the  case  In  this  Instmctlon  on  both 
propoBMons.  The  Instruction  denies  the  ar- 
Mtraty  right  of  a  mortgagee  to  take  posses- 
■lon  of  mortgaged  property  without  a  reason- 
able ground  therefor,  which  Is  a  protection 
of  the  law,  due  to  this  dass  of  debtors,  and 
farther  r^egatea  the  mor^iragee  to  his  legal 
remedy  as  agaburt  force,  Tl<dence.  or  fraud. 
The  Judgment  of  the  court  below  la  affirmed. 
It  la  so  ordered.  All  the  Justices  concurring. 


COOFBB  et  ux.  t.  BANK  OF  INDIAN 
TERRITORY. 
(Supreme  Court  of  Oklahoma.    Sept  4,  18D6.) 
KoH  or  Mabbibd  Womax— Yaudttt— EzTsxaioff 

— ATTORXBt'S  PBB. 

1.  The  fftstute  of  this  territory  which  pro- 
vides, "either  husband  or  wife  mar  enter  into 
an;  ensaKemeot  or  traoaaction  with  tbe  other, 
or  with  any  other  person,  re«pfcting  property, 
which  either  might.  If  unmarried,"  empowers 
the  wife  to  Join  with  her  husbund  in  auiking  a 
promiHHory  note  ff>r  hid  own  debt  or  obligatloai 
and  she  is  bound  thereby, 

2.  The  wife  may  also  bind  herself  by  the 
provifilonR  of  a  pTomlHBory  note  signed  by  her- 
-•rlf  and  ber  hnsband,  ffivinx  to  the  leftal  bolder 
of  tbe  note  the  right  to  extend  the  time  at  the 
requeet  of  any  one  of  the  siftnera. 

3.  A  10  per  cent,  attorney's  f<>e  for  brlnjring 
suit  upon  a  note,  and  to  foreclose  a  mortgafre 
securing  the  same,  where  the  note  «-taicb  Is  set 
out  Id  the  mortgage  expressly  itipulates  for 
■och  fee,  is  not  excesflWe. 

(Syliabas  by  the  Conrt.) 

Error  to  district  court,  Logan  county;  before 
Jostlce  Frank  Dale. 

Ajctlon  hy  the  Bank  of  Indian  Territory 
against  W.  S.  Cooper  and  Alma  U  Cooper  upon 
a  promissory  note  and  mortgage.  JiidKment 
for  tbe  plaintlET  for  tbe  sum  of  $760,  and  at- 
torney's fee  of  $76,  and  tbe  foreclosure  ot  the 
mortgage,  from  wUch  tbe  defendants  appeal. 
Affirmed. 

Baker  &  De  BoU  for  plaintiffs  In  error.  Asp, 
Shartd  &  Oottlngbam,  tm  defendant  In  emr. 

BnBBSB,  J.  The  Bank  of  bidlan  Terrttory 
broogbt  Us  action  in  tbe  district  court  of  Lo- 


gan county  upon  a  promiseory  note  of  W.  8. 
Cooper  and  Alma  L.  Cooper,  his  wU6,  and  to 
foreclose  a  real-estate  mortgage  to  secure  the 
note.  The  note  provided  for  an  extension  of 
time  being  made  at  tbe  request  of  any  one  of 
the  signers  thereof,  and  a  10  per  cent,  attorney's 
fee  in  case  tbe  same  should  be  placed  in  tbe 
hands  of  an  attorney  for  collection.  The  de- 
fendants demurred  to  tbe  petltloo,  which  was 
orerroled.  and  thty  then  answered  that  W.  S. 
Cooper  and  Alma  S.  Cooper  were  bmUmd  and 
wite,  and  that  the  debt  for  which  the  note 
was  executed  was  wholly  tbe  debt  of  the  lius- 
band,  and  that  tbe  clause  prorlding  for  an 
extension  of  time  was  not  binding  on  Alma  L. 
Cooper.  The  plabitlff  moved  for  Judgment  on 
the  pleadings,  which  wds  sustained,  and  Judg- 
ment rendered  for  the  imouut  due  on  the  note, 
10  ver  cent,  attorney'?  fee,  and  the  foreclosure 
of  tbe  mortgage.  And  the  cause  Is  brought 
here  on  error  to  review  this  Judgment 

Although  W.  S.  Cooper  Joins  In  this  appeal, 
there  was  no  objectlnn  raised  to  tbe  correct* 
DMS  of  the  Judgment'  below  ss  to  him,  but  tbe 
entire  conq^int  ta  made  by  Alma  L.  Cooper; 
and  her  prindpel  eontontion  Is  that,  as  she  was 
tbe  wife  of  W.  S.  Cooper,  and  u  tbe  debt  for 
which  the  note  was  gtven  and  ttie  mortgage 
to  secure  tbe  mme  w^ts  made  was  entlr^  the 
debt  of  W.  8.  Oooptf,  she  cannot  be  bound  by 
ber  contract  to  pay  the  sum  promised  by  her 
in  thto  note,  and  that  a  penonal  Judgment  can- 
not be  rendered  agahist  her. 

Our  statute  on  the  subject  of  husband  and 
wlf6  (sectkm  2968  of  the  Oklahoma  Statutes  of 
1803)  proTldcs:  -"i^ntber  husband  or  wife  mny 
enter  into  aijy  eivagpment  or  transaction  with 
Ok  other,  or  with  any  other  person,  respecting 
property,  which  either  might.  If  unmarried,  sub- 
ject, In  tntnsactlona  between  ttaenvielTes,  to  the 
general  rules  which  control  the  actions  of  per- 
sons occulting  eenfldenHal  rdatlons  with  each 
other  as  defined  by  the  title  on  tmsts."  This  la 
a  CalKbmla  statute,  which  was  adopted  hito 
tbe  laws  of  the  terrttofy  of  Dakota,  and  adopt- 
ed frcnn  that  temtory  Into  tbe  laws  of  this 
terrltwy,  and  iriilcta  baa  bera  retained  aa  a  part 
of  tbe  laws  (tf  the  states  of  North  and  South 
Dakota,  and  has  been  frequently  construed,  fn 
case  of  Good  t.  MoidtoD.  67  Oal,  536.  8  Pac. 
69,  tbe  trial  court  had  fHwa  this  Instnictfou: 
**If  the  Jmy  believe  from  the  evWence  that 
the  note  aned  on  and  Introduced  In  endeiice 
waa  executed  by  'Irs.  Lfam  Monlton  for  the  ac- 
commodation of  D.  L.  Monltoa  merely,  and 
without-  conatderatton,  and  that  at  the  time 
she  was  a  married  woman,  and  that  the  plain- 
tiff knew  auch  fa-.ts.  then  be  cannot  recover." 
The  court  held:  "This  nas  error.  In  tbis  state 
a  married  womin  may  enter  Into  any  enfmiro- 
mrat  or  transaction  resppcting  property  which 
She  might  If  unmarried.  Section  t^-*.  Civ.  Crale. 
A  promissory  note  Is  an  engngement  n>sy>octlng 
property  which  •  nmiried  woman  mny  innky, 
thou^  K  can  be  enforced  only  as  agalnttt  her 
separate  property.  Mariowv.  Bnrlew,  r>.3  CaI. 
496;  Alexander  Bonton,  51!  Cat  IS.  If  Mrs. 
Moutton  had  been  unmarried  she  could  have 
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made  a  promissory  note  for  the  accommodation 
of  bei'  father  without  receiving  any  considera- 
tion for  so  doing,  and  the  note  bo  made,  In  the 
hands  of  one  who  received  It  for  Talue,  would, 
beyond  question,  bare  been  vahd  and  bhidlng 
upon  her,  though  the  holder  knew  how  and 
why  It  was  made.  But  the  fact  that  she  was 
married  does  not  at  all  change  the  rule  or  limit 
her  power  hi  this  respect"  The  California  con- 
stiuction  placed  upon  this  statute  is  followed, 
and  the  case  of  Good  t.  Moulton  quoted  from 
and  approved  In  the  state  of  North  Dakota  In 
the  case  of  Mortgage  Go.  v.  Stevens,  55  N.  W. 
570.  In  this  case  the  court  said:  "This  stat- 
ute is  very  broad  in  Its  language.  It  Is  true 
that  the  contract  must  be  one  respecting  prop- 
erty, but  we  cannot  assent  to  the  view  that  it 
must  relate  to  the  married  woman's  separate 
property.  It  would  have  been  ea^  to  have 
said  so  In  express  terms,  had  such  been  the 
purpose  of  the  lawniakhig  power.  When  the 
legislature  has  established  the  single  and  sim- 
ple test  that  the  contract  must  be  one  respect- 
ing property  generally,  we  have  no  right  to 
amend  the  law,  and  thereby  hiject  into  tbe 
act  a  further  limitation  which  will  exclude 
many  contracts  respecting  property.  To  add 
another  limitation  by  hiterpretatlwi  would  Ig- 
nore the  drift  of  legldatioD  on  the  subject  of  the 
rishta  and  Uablllties  cf  married  women."  The 
state  of  South  Dakota  has  also  given  to  this 
statute  the  same  cooLtiuctlon  as  is  given  to 
It  In  the  states  of  California  and  North  Dakota. 
See  Mortgage  Co.  v.  Bradley  (S.  D.)  55  N.  W. 
HOS:  Granger  v.  Roll  (S.  D.)  62  N.  W.  970. 
These  several  constructions  of  this  statute  of 
these  three  states  are  clear,  positive,  and  uni- 
form, and  we  are  cited  to  the  decisions  of  no 
state  which,  If  it  has  the  same  statute,  has 
given  It  a  different  construction;  and  as  these 
constructions  harmonize,  and  give  to  the  stat- 
ute the  obvious  lnt<>Dtion  of  the  legislature,  we 
can  see  no  reason  why  the  courts  of  this  terri- 
tory should  depari  from  it  It  would  be  an  idle 
waste  of  time  for  us  to  review  in  this  opinion 
the  cases  cited  by  counsel  for  plaintiff  In  error 
from  the  supreme  courts  of  Michigan,  Indlani, 
and  Arkansas,  In  their  attempt  to  show  that  a 
different  construction  from  that  to  which  we 
bold  should  be  plac-d  upon  the  statute  In  ques- 
tion. The  very  first  reading  of  the  statutes  on 
which  those  decisions  are  based  shows  that 
they  are  not  In  language,  point  or  purpose,  even 
similar  to  our  statute.  This  statute,  which  the 
plaintiff  In  error  a'3k8  us  to  construe  against  the 
risht  of  A1"*fl  L.  Cooper  to  bhid  herself  by  her 
contract  has  substantially  placed  the  wU!e  on 
an  equality  with  the  hust)and  in  making  prop- 
erty contracts.  She  can  make  them  to  the  same 
extent,  and  with  the  same  force  and  validity, 
that  the  husband  can.  And  of  course  this 
carries  with  it  the  same  duty  and  the  same 
obligation  to  carry  out  and  perform  these  con- 
tracts. For  us  to  say  that  she  cannot  be  re- 
quired to  perform  these  contracts  would,  for 
all  future  coses,  at  least  be  to  say  that  she 
has  Dot  the  power  to  make  them,  for  no  sane 
person  would  entT  Into  a  contract  with  one 


whom  the  courts  would  say  could  not  be  re- 
quired to  perform  it.  Contracts  are  effectual 
only  as  they  create  binding  obligations,  and 
obligations  are  bhidlng  only  where  they  can 
be  mforced.  We  would  be  taking  away  a  sub- 
stantial right  of  the  married  women  of  this 
.territory,  If  we  gave  to  this  statute  the  con- 
struction asked  for.  And  this  we  are  prohibited 
from  dcdng  by  section  2978  which  provides: 
"From  and  after  the  passage  of  this  act  woman 
shall  retain  the  same  l^al  existence  and  legal 
personality  aftra  marriage  as  before  marriage, 
and  shall  receive  the  same  protection  of  all  h^ 
rights  as  a  woman,  which  her  husband  does  as 
a  man;  and  for  any  Injury  sustained  to  her 
reputation,  person,  property,  character  or  any 
natural  right,  she  shall  have  the  same  right  to 
appeal  In  her  own  name  atone  to  the  courts  of 
law  or  equity  for  redress  and  protection  that 
hec  husband  has  to  appeal  In  bis  own  name 
alone:  provided,  that  this  act  shall  not  confer 
upon  the  wife  a  right  to  vote  or  hold  office, 
except  as  Is  otherwise  provided  by  law."  And 
by  section  773:  "All  persons  are  c^paWe  of 
contracting,  except  minors,  persons  of  unsound 
mind,  and  persons  deprived  of  civil  rights." 
And,  without  any  definition  of  the  words,  "all 
persons"  would  include  married  womoi  as  well 
as  single  women  or  m^.  But  our  statute  (sec- 
tion 267G)  has  expressly  defined  the  word  "per- 
son" to  Include,  not  only  "human  beings,"  but 
corporate  entities.  And  the  exception  in  the 
statute  of  all  persons,  who  are  capable  of  con- 
tracting does  not  exclude  married  women  from 
making  contracts.  By  section  2971  the  wife  la 
given  the  power  to  hold  property,  real  or 
Boual,  as  a  Joint  tenant  or  tenant  In  common 
with  her  husband,  and  to  dispose  oS  the  same 
without  the  consent  of  her  husband.  She  Is 
given  by  these  various  statutes  the  power  to 
acquire  and  hold  real  and  personal  property, 
and  to  convey  the  same,  and  to  make  contracts 
either  with  her  husband  ac  other  persons,  and 
the  right  to  be  profited  in  her  legal  exlstaice 
and  personality  to  the  same  extent  as  a  man. 
These  rights  conferred  upon  the  married  woman 
by  our  legislation  cannot  be  enforced  unless 
upon  her  Is  Imposed  the  corresponding  liability 
and  duty  of  honestly  performing  her  contracts, 
for  a  right  without  a  UabOity  la  little  regarded, 
and  of  little  consequence.  We  cannot  give  to 
the  statute  the  construction  asked  for  by  the 
plaintiff  In  error.  To  do  so  would  not  only  be 
to  dlsr^ard  the  opinions  in  the  well-consid* 
cred  cases  of  the  supreme  courts  which  we  have 
cited,  where  the  same  statute  was  construed, 
but  would  be  declaring  that  this  territory  has 
taken  a  step  backward  In  the  course  of  modem 
lE^^islation,  which  a  fair  construction  of  our 
statutes  would  not  warrant  us  In  saying  the 
legislature  has  doae.  The  judgment  of  the 
court  holdhig  blu<llng  that  part  of  the  contract 
contained  In  the  noti  ,  to  permit  either  party 
to  extent  the  time  for  the  payment  of  the  note, 
and  to  pay  10  per  cent,  attorney's  fees  In  case 
of  enforced  collection,  was  on^  giving  effect 
to  theccmtract  Itself.  Tliereconld  hardly  be  any 
question  as  to  the  excesslveness  of  the  Rttat- 
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ney'B  fee,  when  the  amount  adjudged  was  ex.- 
preasly  stipulated  for  1^  the  parties  themselvea. 
The  Judgment  of  the  court  below  ta  aflbmed. 
All  the  Jnatlcai  ctwcDrrbv.  DALE,  a  not 
ritting. 


BLLISON  et  al.  T.  BBANNABIA. 
(Supreme  Court  of  Oklahrau.    SepL  4,  1896.) 
AfpbiLt— FiiTDiKOB  or  Pact  —  ConcLtisiVBSEBS  — 

CAXC3L1.A.TIOIT  or  CONVBTASOB — ResTITCTIOK  Or 

BiKBTiTS— WimsMS  — LBjj>nie  QoBsnon— 
BpboiaXi  Judsi— FRBflCMFTiON  or  JOKiaDlCTlOir. 

1.  "nie  rate  ia  here  adopted,  aa  In  other  terri- 
toriea  aud  ststea  which  have  the  same  practice 
act,  that  a  Snding  of  fact  by  the  court,  in  a 
case  which  la  tried  to  it,  la  eqnlTalent  to  a  ver- 
dict by  a  Jury;  and  if  there  la  testimony  to  sup- 
port the  material  allegations  of  the  petition  this 
court  will  Qot  disturb  the  finding  and  judgment, 
even  tfaounh  the  appellate  court  raigtit  think, 
upon  an  examination  of  the  evideace,  that  the 
finding  of  fact  should  have  been  otherwise,  un- 
leaa  the  findings  of  fact  made  by  the  trial  court 
were  maoifestly  erroneous. 

2.  When  a  pMntlfl  cornea  Into  this  court  seek- 
Ing  the  cancellation  of  a  conveyance  to  land, 
which  had  been  procured  from  him  by  fraud, 
and  it  appears  In  the  evidence  that  he  has  re- 
ceived something  of  value  In  the  tranaactlon.  the 
restitution  of  the  valuable  thing  will  not  be  re- 
quired, before  granting  relief  to  the  plaintiff. 
If  It  appears  that  the  consideration  was  givai 
for  one  thing,  when  In  fact  it  appears  that,  by 
the  fraudulent  representattona  of  the  defend- 
ant, it  was  given  for  another  thing. 

3.  ^lien  the  purposes  of  juatice  plainly  re- 
quire it,  the  court  may  permit  a  party  to  put 
leading  quevtions  to  his  own  witness.  The  pow- 
er is  discretionary  with  the  court,  to  be  regu- 
lated by  the  circumstancea  of  each  case. 

4.  In  a  civil  case.  In  which  the  judge  who  pre- 
aldes  is  not  a  Judge  who  Is  regularly  - assigned 
to  the  Judicial  district,  but  Is  ritting  under  a 
spe<Hal  asaignmeut,  It  will  be  presumed  that  he 
has  been  properly  assigned  ana  designated  under 
the  law,  and  had  juriadiction  to  bear  the  cause, 
in  the  absence  from  the  record  of  any  copy  of 
tiie  order  of  his  assifpiment  to  try  the  cause, 
and  to  preside  at  the  trial  thereof. 

(Syllabus  by  the  Court.) 

Brror  to  district  court,  Canadian  county; 
before  Juatice  Frank  Dale. 

Action  bj  Peter  Beumabla  against  Robert 
B.  Elllaon  and  Mary  B.  ^Ison  to  canicel  a 
deed.  From  a  Judgment  for  plalntUf,  defend- 
ants bring  error.  Affirmed. 

Blake  ft  Blake,  tor  plalnCUIs  In  verm.  DUle 
&  Schmook,  tx  defendant  In  error. 

McATKE,  J.  Tbe  petition  Id  this  case  was 
filed  upon  the  26th  day  of  September,  1894. 
An  amended  petition  was  thereafter  filed  up- 
on the  14th  day  of  November,  1894,  which  al- 
leged that  the  plalntlfT  (defendant  In  error 
here)  was  a  Mexican  by  birth,  orer  65  years 
of  age.  illiterate,  being  unable  to  either  read, 
write,  speak,  or  understand  the  English  lan- 
guage; that  for  a  series  of  years  Immediate- 
ly preceding  tbe  3d  day  of  September,  1894, 
he  was  In  tbe  employment  of  tbe  defendant 
Robert  R.  Ellison,  doing  dally  labor;  that 
Blllson  Is  an  American  by  birth,  speaks, 
writes,  and  understands  tbe  English  lan- 
ffoage.  and  the  bnalneBS  ways  and  taablta  of 


tbe  [>eople  of  this  coimtry,  and,  confiding  and 
believing  In  the  honesty,  integrity,  and  busi- 
ness capacity  of  EUlisou,  and  that  he  would 
fairly  deal  with  tbe  plalntlfT,  the  plaintiff  In- 
trusted all  his  business  affairs  to  the  defend- 
ant Ellison,  and  that  prior  to  said  date  plain- 
tiff made  homestead  entry  and  final  proof  of 
tbe  S.  E.  %  of  section  18,  township  12  N.,  of 
range  8  W.,  of  the  Indian  meridian,  Canadian 
county,  this  territory;  that  on  and  Just  prior 
to  September  3,  1894,  the  defendant  pro- 
cured tbe  plaintiff  to  execute  a  warranty  deed 
conveying  said  land  to  bim  (the  defendant), 
by  representing  that  it  was  necessary  for 
him  (the  plaintiff)  to  execute  a  pa[>er  relat- 
ing to  his  homestead  and  final  proof;  that 
said  representations  were  false  and  fraudu- 
lent, and  by  means  of  them  the  defendant  pro- 
cured the  plaintiff  to  execute  the  said  war- 
ranty deed,  without  consideration,  and  that 
tbe  plaintiff  was  whol^  deceived  as  to  the 
character  and  effect  of  said  paper,  and  did 
not  discover  the  nature  of  the  transaction  un- 
til the  22d  day  of  September,  1894,  when  he 
Immediately  demanded  a  reconveyance  of  tbe 
premises,  and  a  return  and  cancellation  of 
the  deed  which  he  had  been  thus  fraudulent- 
ly induced  to  execute.  Plaintiff  demanded 
an  order  of  the  court  for  a  cancellation  of 
the  deed,  and  for  proper  relief.  Tbe  defend- 
ants answered,  denying  generally  for  a  first 
defense,  and  for  a  second  defense  alleging 
that  the  plaintiff  sold  the  land  described  in 
the  warranty  deed  referred  to,  for  a  consid- 
eration, knowbig  well  at  the  time  he  signed 
the  same  what  Its  nature  and  purport  were. 
The  reply  of  the  plaintiff  pnt  In  Issue  the  af- 
firmative allegations  of  the  answer.  The 
cause  was  tried  upon  tbe  0tb  day  of  March, 
1896,  before  tbe  Honorable  Prank  Dale,  then 
presiding  In  the  district  court  of  Canadian 
county;  the  record  showing,  "Tbe  cause  was 
submitted  to  the  court  for  trial  without  the 
Intervention  of  a  Jury."  Interpreters  w6re 
sworn,  and  the  testimony  of  tbe  plaintiff  tak- 
en through  them.  The  testimony  of  a  num- 
ber of  witnesses  called  for  both  the  plaintiff 
and  tbe  defendants  was  taken.  Upon  the  con- 
clusion of  the  taking  of  the  testimony  tbe 
court  made  general  findings  of  fact  to  tbe 
effect  that  "the  court  finds  against  tbe  de- 
fendants, and  In  favor  of  the  plaintiff,"  and 
that  "the  deed,  •  •  •  and  the  execution 
thereof,  were  procured  from  hhn  [the  plain- 
tiff], by  the  defendants,  without  his  knowl- 
edge or  consent,  by  the  means  and  as  alleged 
In  the  petition."  and  "adjudged  the  said  con- 
veyance to  be  Illegal  and  void;  that  the  same 
be  cancded,  aud  the  plaintiff  have  costs." 

The  defendants  bring  the  case  here  upon 
assignments  of  error,  that  (1)  the  petition 
does  not  state  focts  sufficient  to  constitute  a 
cause  of  action;  that  (2)  the  court  erred  In 
overruling  the  motion  for  a  new  trial;  (3)  that 
the  Judgment  of  tbe  lower  court  Is  contrary 
to  law;  and  (4)  that  the  territorial  district 
court  of  Canadian  county,  and  the  Honorable 
Frank  Dale,  Judge  presiding  at  the  Hate  of 


Digitized  by 


478 


40  PACIFIC 


RSFORTBB. 


(OkL 


the  trial  of  tbe  cause,  liad  no  jnriBdlctioii  to 
render  a  jndgmoit  therein  at  the  time  that 
tbe  Bald  Judcmoit  waa  ao  rendered.  Upon 
these  asBignmentB  of  error  it  Ifrar^ed  by  tbe 
plalntl^h  In  error  that  the  findings  and  Judgr 
ment  were  coatrary  to  law,  and  not  JnatUlad 
the  evidence,  and  that  the  appellate  court 
should  examine  tbe  erldence.  and  reverse  the 
fludlns  of  the  district  court  npon  the  fticts 
therein  shown,  and  make  a  flndlnff  consistent 
with  tbe  weight  of  tbe  evidence,  wlilcb  it  Is 
claimed  greatly  preponderates  in  favor  of  the 
dtfendants  ddalntllTs  in  error  here).  In  com- 
idlance  with  this  rminest,  we  have  carefully 
read  the  evidence  in  the  case.  Testimony  was 
produced  to  show  that  the  plaintiff,  Bean- 
nabla,  was  a  Mexican  by  birth,  05  years  of 
age,  could  neither  read  nor  write  the  Enffilsb 
laaguaffe,  bad  known  tbe  defendant  since 
1801,  snd  bad  worked  for  him  three  years, 
and  *'had  aU  of  bis  confidence  in  him,"  and 
durloff  thst  time  Ulllson,  the  defendant,  bad, 
on  account  of  his  (Beannabia's)  trust  and 
confide  ace  In  blm,  directed  his  affairs;  that 
be  executed  the  deed  at  the  request  of  Eh 
Upob;  "that  he  sinned  it  ignorant,  because 
he  was  Just  as  ignorant  as  the  day  which  has 
oome  for  htm  to  die,"  and  that  be  made  his 
marib  to  tbe  deed  because  Mr.  IlUlison  request- 
ed blm  to  do  BO.  thinkli^  at  tbe  time  when  be 
"poshed  the  ftta"  that  he  was  signing  bis 
final  receipt  for  his  land;  that  be  tbougbt  at 
tbe  time  he  made  hki  anrk  to  the  deed  that 
he  wae  doing  some  aiCt  that  would  get  him 
his  homestead,  and  belteved  so  until  he  tried 
to  rent  the  land  to  one  Bruce  Blcbardson, 
when  he  fonnd  out  from  Richardson  that  be 
bad  executed  a  conveyance  of  tbe  land. 
BeannaMa  farther  testified  that  *  be  never  re- 
ceived two  thouaaDd  d(^rs  In  money,  or  any 
other  coaslderatlen,  for  executing  tbe  deed"; 
that  all  tbe  money  that  be  got  to  pay  for 
the  bulUUng  of  tbe  bouse  on  his  land  was  got- 
iftm  by  the  "sweat  of  bis  work";  and  that 
be  had  tried  to  get  a  settlement  for  his  work 
from  Knison,  but  was  unable  to  do  so.  Tbe 
plaintiff  EUrther  testified  that  be  did  not 
know  what  a  deed  was,  nor  how  to  convey 
real  estate;  that  defendant  had  possession  of 
his  papers,  which  he  would  not  permit  blm 
to  see;  and  that  Ellison  had  told  him  tbat 
tbe  deed  to  which  be  msde  his  mark  bad  to 
be  sent  to  Oklahoma  City,  to  tbe  land  otUce. 
Tbe  deed  was  acknowledged  by  Beannabia 
before  tbe  r^^later  of  deeds  of  Canadian  coun- 
ty. In  the  presence  of  tbe  defendant.  There 
wfts  testimony  to  show  tbat  tbe  register  of 
deeds*  Mr.  Rider,  did  not  underBtaod  Span- 
ish, and  that  Ellison  interpreted  for  liim, 
and  that  he  (Rider)  did  not  explain  to  tbe 
plaintiff  what  kind  of  an  Instrument  he  was 
signing,  and  did  not  know,  except  from  what 
Ellison  told  blm,  whether  Beannabia  bad  any 
Information  whatever  on  the  subject.  A 
number  of  wituMses  were  produced  on  each 
side,  some  of  whom.  Including  the  defendant, 
flatly  contradicted  the  plaintiff.  It  wUl  be 
seen,  bowertt,  fnnn  tbe  points  of  tlie  teati- 


mony  here  emimeimted,  that  all  of  tbe  aUega- 
tlona  of  the  amendad  petition,  upon  which 
tlie  case  waa  tded,  are  auppoited  by  «vi> 

dencA 

Under  tbe  Code  of  Civil  Frooednre,  tbe 
court  now  bears  oral  testimony  In  chandery 
cases,  and,  like  a  Jury,  considers  tlie  wit- 
nesses, observes  their  Intelllgaioe  and  capac- 
ity, their  falnuaa  or  bias,  their  manner  and 
cbaracterlstics,  and  has  ttaus  opportunities 
for  Judging  of  the  value  of  ttie  testimony, 
such  as  this  court  cannot  have.  The  rule  is 
therefore  here  adopted,  as  in  ether  states 
which  have  the  same  practice  act,  idiftt  a  find- 
ing of  fact  by  tbe  court  Is  equlvalCTt  to  a 
verdict  by  a  Jury;  and,  it  there  is  testimony 
tn  support  the  material  allegations  of  tbe 
petition,  tills  court  cannot  disturb  the  finding 
and  Judgment,  even  though  the  finding  at 
fact  the  trial  court  might  be  contrary  t» 
tbe  Judgment  of  the  appdilate  conrL  Beav- 
bleu  V.  lilnduian.  37  Kan.  227.  15  Pac.  184; 
MulbaU  V.  Mulball  (Okl.)  41  Pac.  577;  Rutb 
Ford,  9  Kan.  17;  Beal  v.  Codding,  X£ 
Kan.  107,  4  Pac.  180;  Railway  Co.  v.  Kunk«^ 
17  Kan.  145;  Walker  v.  Manufacturing  Co., 
8  Kan.  S07;  Gazcla  y  Perea  v.  Barela  (M. 
M.)  27  Pac.  007. 

It  is  contended  by  the  plalntlfh  In  envr 
that,  while  nearly  all  of  tiie  indebtedness 
which  Is  alleged  by  the  plalntlfto  In  error  to 
have  constituted  the  conaidieratlott  for  the 
conveyance  of  tbe  land  consisted  of  an  In- 
debtedness which  existed  prior  to  tbe  time 
that  tbe  contract  for  the  conveyance  waa 
made,  yet  an  additional  consideration  for  the 
transfer-  was  glvesi  by  Ellison  at  tbe  time  of 
tbe  conveyance,  and  accepted  and  retained 
by  Beannabia.  Tbe  finding  and  Judgment  of 
the  court  below  Included  a  finding  that  the 
conveyance,  as  executed,  was  procured  bf 
fraud,  and  that  the  additional  consldemtioa 
referred  to  was  not  a  consideration  for  any 
contract  which  Beannabia  understood  tbat 
be  was  making,  and  that,  if  such  additional 
consideration  was  in  fact  given.  It  was  ^un- 
derstood by  Beannabia  to  be  a  consideration 
for  some  other  thing,  and  not  a  eonsldent- 
tlon  for  the  conveyance  of  tbe  land.  Tbe 
conclusion  of  the  coun  was  that  the  sale 
was  not  made,  that  plaintiff  and  defendants 
never  agreed  together,  and  tbat  plaintiff  was 
Induced  to  sign  tbe  deed,  not  knowing  it  to 
be  a  deed,  through  false  representatlotis. 
Under  such  clteumstances,  we  do  not  undw- 
stand  the  rule  to  be  tbat  tbe  i^aiutiff  most 
first  make  restltntlon.  before  asking  for  a 
cancellation  of  the  fraudulent  Instrument 
The  rule  does  not  appty  to  cases  whert  a 
party  holds  out  tbat  he  gives  constderation 
for  one  thing,  and  by  fraud  obtains  an  agree- 
ment tbat  It  was  given  Tor  another  thing. 
Mullen  V.  Railroad  Co„  34  Am.  Bep.  'M9. 

After  a  number  of  questions  bsd  been  ask- 
ed of  Besnnabla  through  tbe  Interpreters,  tbe 
court  found  that  "direct  questions  should  be 
asked  the  witness,"  and  "eouosd  for  tbe 
plaintiff  was  ordered  by  tbe  ooutt  to  frame 
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bis  queBtloiu  In  a  direct  manner,  ao  that  the 
wltnen  may  better  ondervtand  the  game, 
aod  tbe  Interpreter  be  better  able  to  Inter- 
pret the  same  Into  the  Mexican  language." 
Thereupon  the  further  examination  of  Bean- 
nahla  was  conducted  by  means  of  leading 
questions,  to  which  the  defendants  objected. 
The  rule  stated  by  Oreenleaf  Is  that  'Srbere, 
from  the  nature  of  the  case,  the  mind  of 
the  witness  cannot  be  directed  to  the  subject 
of  inquiry  withont  a  particular  apeciticatlon 
of  It,  leading  quesfons  may  be  asked,"  and 
that  "It  Is  within  the  discretion  of  the  Judge, 
at  the  trial,  under  the  particular  efrcura- 
stances,  to  permit  leading  questions  to  be 
put  to  one's  own  wttuess";  and  that  'this 
rtlscretfonaiy  power  to  vary  the  general  rule 
Is  to  be  exercised  only  so  far  as  the  pur- 
poses of  JuHTice  plainly  require  it,  and  Is  to 
be  regulated  by  the  circumstances  of  each 
case."  1  Greenl.  Ev.  i  4iiXi.  and  note,  citing 
Moody  V.  Rowell.  17  Pick.  41*8,  and  other 
cases.  It  Is  said  In  Cora.  t.  Galavan,  9 
Allen,  271,  that  "the  presiding  Jui^e  may,  of 
course.  Interrogate  the  witness  in  any  fbrm 
and  to  any  extent  he  may  deem  important  to 
tbe  ends  of  Justice."  We  think  tbe  permis- 
sion to  ask  leading  questions  In  the  case  was 
one  for  the  discretion  of  the  presiding  Judge. 

No  objeotkin  was  made  at  the  time  of  the 
trial  that  the  honorable  Judge  who  presided 
bad  no  Jurisdiction  to  render  tbe  Judgment 
therein  at  the  time  that  tbe  Judgment  was 
rendered.  The  objection  appears  flnrt  In  the 
petition  In  error,  and  finds  no  stipport  In  the 
record.  Tbe  organic  act  provides  that  the 
supreme  court  shall  define  said  Judicial  dis- 
tricts, and  shall  fix  the  times  and  places  at 
each  county  sent  in  each  di«trlct  where  the 
district  court  shall  be  held,  end  designate  tbe 
Judge  who  shall  prealde  therelD.  No  copy  of 
the  order  designating  the  Jodge  who  shall 
prefdde  therein  has  been  furnished  tn  the 
record,  tn  the  absence  of  a  copy  of  the  or- 
der, we  must  presume  that  the  Judge  who 
presided  was  properly  appointed  and  desig- 
nat€>d  ni^der  the  Inw.  and  had  Jurisdiction  to 
bear  the  cause.  Tbe  Judgment  of  tbe  court 
below  will  be  sfHrmed.  AO  tbe  Justices  con- 
cur, except  T>AL(B,  O.  who  presided  at 
the  trial  b^ow. 


BAXTRR.  Marshal,  v.  THOMAS  et  al. 
(Bnpreme  Gonrt  of  Oklahoma.    Sept  4,  1806.) 

C0iraTITUTIO.VAL  L«W— HlBEAS  CORPI'B— JORIBDIO- 
TIOK  OF  DlSTKICT  COC'KTS. 

■VThere  a  city  ordinance  rpquires  the  pay- 
ment of  SD  occupntion  ta.\  by  r11  pcr^onn  in  snid 
city  engaged  in  iielifMg  or  offering  for  sate  gorxln, 
wares,  and  inerchsndlse,  and  provided  a  fine 
and  iniprisoumeut  for  a  violation  tiiereot,  hrld, 
that  one  who  whs  en^gpd  in  nnliHting  tlie  8«Ie 
of  Koodii  on  bfhRlf  of  nn  lrtriiviiln«i  or  firm  do- 
ing bn«inefw<  in  another  xtate  was  not  amena- 
ble to  said  onlioance:  that  as  to  aiicb  person  it 
is  a  regulation  of  commerce  amonK  the  states, 
asd  uuennRtitntioDni.  as  In  violation  of  the  pro- 
irMaos  of  tbe  ■eonatitntion  of  the  United  States 


granting  to  oaDsress  the  power  to  make  ssch 
regulations.  Where  sndi  pemon  fa<  imprlaoned, 
charged  with  the  violatitw  of  such  ordinance 
such  Imprisonment  involves  a  federal  question, 
and  the  diHtrlct  court,  sitting  as  and  with  tbe 
powers  of  a  circuit  or  district  court  of  the  Unit- 
ed States,  hua  jurisdiction  to  discharge  from 
such  imprisonment  upon  habeas  corpus. 
(Sf  IlabuB  by  tbe  Court) 

Appeal  fnnn  district  conrt,  Loean  countjr; 
before  Justice  Frank  Dale. 

Action  by  Jay  Tboniaa  and  F.  M.  Cablneag 
for  a  writ  of  habeas  corpus  against  WlUlam 
H.  Baxter,  marshal  of  the  dty  of  Guthrie. 
From  an  order  discharging  petitioners,  de- 
fendant appeals.  Affirmed. 

Bayard  T.  Halner,  for  appellant  Francis 

J.  Lynch,  for  appellees. 

TARSNEY,  J.  On  the  7tb  day  of  May, 
1895,  appellees  flled  their  petition  in  tbe  dis- 
trict court  of  Lcgan  county,  Hon.  Frank  Dale. 
dlBtrict  Judge,  sitting  with  tbe  powers  of  a 
federal  court,  praying  a  writ  of  habeas  cor- 
pus, and  setting  forth  m  the  petition  therefor 
that  said  an;>elleea  were  restrained  of  tbeir 
Uberty  in  violation  ot  tbe  constitution  of  the 
United  States,  and  In  ytolntlon  af  the  laws  at 
the  territory  of  Oklahoma;  tfast  such  unlaw- 
ful Imprisonment  eonslBted  in  that  the  peti- 
tioners were  arrested  under  and  by  Tlrtue  of 
a  oHupIalnt  and  warrant  In  and  Issued  from 
tbe  imlice  conn  of  tbe  city  of  Outbrle.  cbar- 
gli^  the  petitioners  with  selling  goods,  wares, 
and  merchandise  without  having  first  pro- 
cured from  the  antlMrltles  of  tbe  said  city  m 
license  in  accordanire  with  the  terms  of  an 
alleged  ordinance  of  said  city,  and  that  such 
Illegal  and  unlawful  Imprleoiunent  constats  In 
tbe  restraint  of  said  petitionein  of  their  lib- 
erty by  one  William  Baxter,  marshal  of  said 
city,  bfrfding  thtdu  by  Tiitnc  of  an  alleged 
comiriaint,  wanant,  and  commitment  from 
sakl  police  court;  that  tbe  petitioner  Thomas 
is  a  restdent  of  the  dty  of  Wichita,  tai  tbe 
state  of  Kanau;  that  the  petltloBer  Cablness 
Is  a  resident  ct  the  city  at  Perry,  Okl.  T.; 
that  petitioners  are  traveling  salesmen  for  one 
William  S.  Buck,  a  merchant  doing  business 
In  tbe  city  of  TapeSsA,  state  of  Kansas;  that 
petitioners  are  representatives  and  soliciting 
agents  of  sakl  WiUiam  S.  Buck;  Oiat  peti- 
tioners go  from  place  to  place  In  said  city  «f 
Guthrie^  and  carry  with  them  samples  of 
goodst  wares,  and  merchandise  kept  for  sale 
by  their  principal,  said  WUliam  9.  ^ck.  In 
tbe  said  city  of  Topeka;  that  petitioners  go 
from  place  to  place  In  sale  city  of  Guthrie, 
Show  these  samples  to  paities  In  said  city  for 
their  examination,  and,  if  a  cltizeu  of  Guthrie 
desires  to  purchase  or  arrange  for  the  pur- 
chase of  tbe  article  of  similar  klBd  and  char- 
acter kept  for  sale  by  tbe  said  Budc,  petition- 
ers take  orders  of  such  customers  In  writing, 
and  forward  the  same  to  said  William  S. 
Buck,  In  said  city  of  Topeka;  that  If  said 
Buck  approves  of  said  order,  the  gooda  so 
ordered  as  aforesaid  are  shipped  from  tbe 
tity  of  Topeka,  Kan.,  to  petttluieis,  or  to  some 


Digitized  by 


481) 


40  FAGIFIG 


REPORTER. 


(OkL 


agent  of  said  Buck,  or  by  means  of  conunon 
carriers,  and  said  goods  are  delivered  bj  one 
of  the  agents  or  carriers  aforesaid  to  the  cus- 
tomer pursuant  to  the  order  theretofore  taken; 
that  upon  the  receipt  of  said  goods,  so  deliv- 
ered, the  customer  arranges  with  the  said 
house  In  Topeka  for  the  payment  and  settle- 
ment therefor;  that  petitioners,  while  engag- 
ed as  aforesaid,  and  not  otherwise,  were  ar- 
rested, charged  with  the  violation  of  a  cer- 
tain ordinance  of  the  city  of  Guthrie;  that 
the  business  in  which  petitioners  were  so  en- 
gaged was  wholly  Interstate  commerce  busi- 
ness; that  petitioners  did  not  own  the  sam- 
ples that  they  carried  abont  with  them,  and 
had  no  right,  claim,  title,  or  Interest  In  the 
same;  that  they  did  not  sell  goods,  wares,  or 
merchandise  within  the  city  of  Guthrie,  and 
did  not  sell  or  offer  foi-  sale  the  samples  they 
carried  with  them;  that  they  make  no  direct 
sales  themselves;  that  they  do  not  carry  or 
expose  goods  for  sale;  that  at  the  time  of 
taking  orders  as  aforesaid  the  goods  with 
which  said  orders  have  been  filled  were  In 
the  city  of  T<^>eka,  state  of  Kansas.  To  the 
petition  thus  filed  the  said  WUUam  H.  Bax- 
ter, as  marshal  of  the  city  of  Guthrie,  filed  a 
demurrer,  stating  for  reasons:  First,  that 
said  application  did  not  state  facts  sufficient 
to  constitute  a  cause  of  action;  second,  that 
the  court  had  no  Jurisdiction  of  the  subject- 
matter  of  the  action.  This  demurrer  was  t>y 
the  court  overruled,  wheieupon  said  Baxter 
made  return  and  answer  to  the  application  for 
said  writ  of  habeas  corpus  and  to  said  writ, 
setting  up  therein  that  be  detains  the  said 
Thomas  and  said  Cabloess  by  virtue  of  a  com- 
plaint duly  filed  in  the  police  court  of  the 
city  of  Guthrie,  wherein  the  said  Thomas  and 
the  said  Cablness  were  charged  with  selling 
goods,  wares,  and  merchandise  In  the  city  of 
Guthrie  before  taking  out  and  paying  an  oc- 
cupation or  license  tax  as  required  by  section 
1  of  Ordinance  236  of  the  said  city  of  Guthrie; 
and,  further,  that  he  detains  said  Thomas  and 
Cablness  by  virtue  of  two  warrants  of  com- 
mitment duly  Issued  by  one  G.  O.  McCord,  a 
court  of  competent  Jurisdiction  In  and  for  the 
city  of  Guthrie,  Okl.  T.;  and.  further,  that 
said  petitioner  Thomas,  on  or  about  the  30th 
day  of  April.  1805,  came  to  the  city  of  Guthrie 
with  a  stock  oC  goods  valued  at  about  9500, 
consisting  of  rugs,  curtains,  and  sundry  other 
articles  of  merchandise,  and  opened  up  a  room 
or  store  In  a  building  situated  In  said  city  of 
Guthrie,  where  said  stock  of  goods  or  mer- 
chandise were  distributed,  and  that  said 
Thomas  sold  and  oftered  to  sell  and  distribute 
said  goods  in  the  city  of  Guthrie,  and  did  de- 
liver to  various  persons  In  said  city  articles 
from  said  stock  of  goods  In  value  of  $150  or 
$200  since  the  SOth  day  of  April,  1895.  Cop- 
ies of  the  complaint,  warrants  of  arrest  and 
commitment  were  attached  to  said  return,  the 
said  n-arrants  of  commitment  reciting  that 
the  said  petitioners  respectively  were  brought 
before  the  said  O.  O.  McCprd,  police  Judge  of 
tbft       of  Ovthr!^  upon  the  8th  day  <tf  May, 


iSSS,  npcm  the  charge  of  selling  goods  with- 
out taking  out  a  license  tax  as  required  by 
section  1  of  Ordinance  236;  that,  after  full 
trials  upon  said  charge,  the  sakl  i>etitIoners 
were  found  guilty  of  said  cha^,  and  as  a 
punishment  therefor  it  was  ordered  by  the 
court  that  each  pay  to  the  city  of  Guthrie  a 
fine  of  $25,  with  costs  of  suit,  amounting  In 
each  case  to  $10.15.  and  that  each  of  said  pe- 
titioners be  confined  In  the  Jail  at  the  city  of 
Guthrie  until  said  fine  and  costs  be  paid.  To 
this  return  [petitioners  filed  a  replication  de- 
nying each  and  every  allegation  of  new  mat- 
ter in  respondent's  answer  made.  After- 
wards, on  the  10th  day  of  May,  iua5,  the  Is- 
sues In  said  cause  coming  on  to  be  heard  In 
said  court,  the  petitioners  testified  to  all  the 
facts  stated  and  set  forih  in  their  said  peti- 
tion. The  respondent  oCCered  no  testimony. 
The  court  found  that  the  arrest  of  said  peti- 
tioners was  unlawful,  that  the  imprisonment 
and  detention  of  said  prisoners  was  unlawful, 
and  directed  their  discharge.  To  the  findings 
and  conclusions  and  order  of  the  court  the 
respondent  duly  excepted,  filed  a  motion  for  a 
new  trial,  which  motion  being  ovemiled,  re- 
spondent excepted,  and  duly  ai)pealed  to  this 
court 

The  only  question  for  our  consideration  In 
this  case  Is,  was  the  business  in  which  the 
petitioners  were  engaged  interstate  com- 
merce business?  If  so,  the  city  of  Guthrie 
could  not  impose  a  tax  upon  persons  engaged 
therein,  and  any  ordinance  which  might 
have  been  enacted  by  said  city  requiring  the 
payment  of  a  business  or  occupation  tax  by 
those  engaged  In  business  In  said  city  would 
not  have  been  valid  as  against  said  petition- 
ers, and  could  not  be  enforced  against  them, 
and  any  proceedings  against  said  petitioners 
because  of  their  failure  or  refusal  to*  pay 
such  occupation  tax  would  have  been  with- 
out warrant  of  law  and  void,  and  any  Im- 
prisonment of  the  petitioners  on  account  of 
such  failure  to  pay  such  tax  would  be  Ille- 
gal, and  would  entitle  them  to  discharge 
therefrom  by  habeas  corpus.  If  the  business 
in  which  said  petitioners  was  engaged,  and 
for  which  they  were  arrested  and  restrained 
of  their  liberty,  was  interstate  commerce 
business,  then  a  federal  question  was  In- 
volved in  the  proceedings  against  them  to  en- 
force said  act,  and  the  court  below,  sitting 
with  the  powers  of  federal,  circuit,  and  dis- 
trict courts,  had  Jurisdiction  to  hear  and  de- 
termine the  application  for  habeas  corpus. 
The  facts  set  forth  In  the  petitioners'  appli- 
cation for  habeas  corpus  descriptive  of  the 
business  In  which  they  were  engaged,  its 
character,  and  the  methods  of  Its  transac- 
tion, were  not  only  admitted  by  the  demurrer, 
but  fully  shown  and  proven  in  every  particu- 
lar by  the  testimony  of  the  two  petitioners, 
and  were  not  controverted  In  any  particular 
by  the  respondent.  Were,  then,  the  petition- 
ers, at  the  time  of  their  arrest  and  imprison- 
ment, engaged  In  Interstate  commerce  bofll- 
nou,  and  was  that  the  busliwH  for  wtdch 
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tbe7  were  arrested  aiid  deprived  ot  their  lib- 
erty? Tbat  business  wblcb  Is  within  the 
protection  and  under  the  reffulatlon  of  the 
constltatlon  and  laws  of  the  United  States 
relating  to  Interstate  commerce  has  been  so 
often  defined,  and  the  prohibition  against  in- 
terference therewith  bj  states  or  municipali- 
ties has  been  so  often  declared,  that  there 
ought  not  to  be  any  controversy  over  the 
proposition  Involved  In  tills  case.  Section  8^ 
art.  1.  of  the  federal  constitution  provides  as 
follows:  "Oongress  alone  shall  have  irawer 
to  rexulate  commerce  with  foreign  nations 
and  among  the  several  states  and  Indian 
tribes."  For  the  purpose  of  this  provision, 
territories  are  Included  In  the  word  "state." 
What  tbm,  constitutes  Interstate  commerce? 
Id  Bobbins  v.  Taxing  Dlst..  120  U.  S.  4M, 
7  Snp.  Ct.  591,  .the  court  says:  "In  view  of 
these  fundamental  prindples,  which  are  to 
govern  our  decision,  we  may  approach  the 
question  submitted  to  us  In  the  present  case, 
and  Inquire  whether  it  Is  competent  for  a 
state  to  levy  a  tax  or  Impose  any  other  re- 
striction upon  the  citizens  or  Inhabitants  of 
other  states  for  selling  or  seeking  to  sell 
their  goods  in  such  state  before  they  are  In- 
troduced therein.  Do  not  such  restrictions 
affect  the  vwy  foundation  of  interstate 
trade?  How  Is  a  manufacturer  or  a  mer- 
chant of  one  state  to  sell  his  goods  In  an- 
other state  without  In  some  vay  obtaining 
orders  thoefor?  Uust  be  be  compiled  to 
send  them  at  a  venture,  without  knowing 
whether  there  Is  any  demand  for  them?  In 
these  cases,  then,  what  shall  the  merchant 
or  manufacturer  do  who  wishes  to  sell  his 
goods  In  other  states?  Must  he  sit  still  In 
his  factory  or  warehouse,  and  wait  for  the 
people  of  those  states  to  come  b>  him?  This 
would  be  a  silly  and  a  ruinous  proceeding. 
The  only  other  way,  and  the  one,  perhaps, 
which  most  extensively  prevails,  Is  to  obtain 
orders  from  persons  residing  or  doing  bust- 
oess  In  those  other  states.  But  how  is  the 
merchant  or  manufacturer  to  secure  such  or- 
ders? If  he  may  be  taxed  by  such  states  for 
doing  so,  who  shall  limit  the  tax?  It  may 
amount  to  prohibition.  To  say  that  such  a 
tax  is  not  a  burden  upon  interstate  com- 
merce. Is  to  speak  at  least  unadvisedly,  and 
without  due  attention  to  the  truth  of  things." 
Again,  the  court  in  tbat  case  says:  "luter- 
etate  commerce  cannot  t>e  taxed  at  slL,  even 
though  the  same  amount  of  tax  be  levied  on 
domestic  commerce,  or  that  which  Is  carried 
on  solely  within  the  state.  The  negoLlation 
and  sale  of  the  goods  which  are  in  another 
state  for  the  purpose  of  Introducing  them 
Into  the  state  in  which  the  negotiation  is 
made,  Is  Interstate  commerce."  The  rule  of 
this  case  has  been  so  frequently  affirmed  and 
universally  acknowledged  that  the  citation 
of  the  authorities  here  would  serve  no  use- 
ful purpose.  Does  the  case  at  bar  come 
within  that  rule?  We  think  there  can  be  no 
question  but  that  It  does.  The  undisputed 
facts  show  that  the  petitioners  w^e  traveling 
v.46F.no.6— 81 


solicitors  for  William  S.  Buck,  a  merchant 
doing  business  In  the  city  of  Topeka*  in 
the  state  of  Kansas;  that  they  carried  with 
them  samples  of  goods,  wares,  and  merchan- 
dise kept  for  sale  by  their  principal; ,  that 
they  did  not  own  or  have  any  Interest  In 
their  samples;  that  they  did  not  sell  or  offer 
to  sell  any  of  the  samples  of  goods  which 
they  had  with  them.  That  they  went  from 
X^ace  to  place  exhibiting  their  samples,  and. 
if  a  prospective  purchaser  so  desired,  he 
signed  a  printed  order,  wlilch  the  petitioner 
forwarded  to  his  principal  In  Kansas;  that, 
If  tbe  principal  approved  the  order,  the  goods 
were  wrapped  and  marked  and  forwarded  to 
the  petitioner  for  delivery;  that  at  the  time 
the  samples  were  shown  tbe  purchaser  tbe 
goods  with  which  the  order  was  to  be  filled 
were  In  tb4  state  of  Kansas.  We  think  the 
case  Is  on  all  fours  with  Bobbins  v.  Taxing 
Dlst.,  and  that  that  case  Is  conclusive  of  this. 
We  find  no  error,  therefore,  In  this  record, 
and  the  Judgment  of  the  court  below  is  af- 
firmed.  All  the  judges  concur. 


DARLINGTON-MILLBR  LUMBBB  00.  v. 

LOBITZ. 

(Supreme  Court  of  Oklahoma.    Sept.  4,  1886.) 
Affsai.— FiMDiset  or  Fact  —  Comolosivsmsm— 
Mbcbanio'b  Liih— Bjohts  ow  Sdi^ 
coittractor. 

1.  When  special  findingB  of  fact  are  made  by 
tbe  trial  court,  to  whom  tbe  case  Ib  Bobmitted 
without  a  jury,  BOfh  findings  will  not  be  re- 
vereed  here,  unless  they  are  without  evidence 
to  support  them  upon  some  material  point,  but 
they  will  be  treated  aa  conclusive  In  this  court 
upon  all  disputed  qoeBtions  of  fact 

2.  Where  tbe  owoer  of  property  makes  a  con- 
tract with  a  builder  to  erect  h  building  and  to 
furnish  lumlwr  therefor,  and  such  contractor 
purchases  the  luml>er  himself,  but  fails  to  jfK^^ 
for  the  same,  the  contractor  Is  alone  responsi- 
ble; and  no  Uen  attaches  to  tbe  building,  or 
land  upon  which  it  has  been  erected,  in  favor 
of  the  creditor. 

(Syllabus  by  the  Court.) 

Error  to  district  court,  Noble  county;  be- 
fore Justice  A.  O.  G.  Blerer. 

Action  by  tlie  Darllngton-Mlller  Lumber 
Company  against  James  B.  Lobltz.  iTrom  a 
Judgment  for  defendant,  plaintiff  brings  error. 
Afi3rmed. 

H.  B.  Thurston,  for  plaintiff  In  error.  Mor- 
gan &  Pancoast,  for  defendant  in  error. 

McATEE,  J.  This  was  a  suit  brought  In 
the  district  court  of  Noble  county  by  the 
plaintiff  in  error  (plaintiff  below)  to  obtain  a 
judgment  for  $206.43,  with  Interest,  and  for 
the  enforcement  of  a  mechanic's  lien  upon  lots 
19  and  20  in  block  10  in  tbe  city  of  Poiry,  and 
a  dwelling  bouse  thereon.  The  plaintiff  al- 
leged that  It  bad  furnished  a  bill  of  lumbei* 
to  the  defendant,  at  his  special  instance  and 
request,  which  was  used  for  the  construction 
of  the  dwelllug  house  referred  to,  upon  tbe  ex- 
press agreement  that  the  plaintiff  was  to  have 
a  Uen  upon  the  real  estate.   The  defendant 
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filed  blB  answer  and  cran  petition,  In  wtitch 
he  alleged  tbat  be  had  entered  Into  a  cootrocl 
with  the  plaintiff,  by  a  Mr.  Wermer,  wbo  un- 
dertook to  contnurt  tor  It,  and  one  Parker,  by 
the  terms  ot  which  the  plaintiff  and  Parker 
ngrped  with  the  defendant,  ft»r  ITVO,  to  erect 
and  construct  for  defendant  a  frame  bnlldliv, 
according  to  certain  plans  and  apeclflcatlonB. 
and  that  the  said  building  was  to  be  done  In  a 
workmanlike  manner,  and  In  every  respect  hi 
coufoiiufty  with  the  plans  and  specifications; 
that  the  plaintiff  and  Parker  had  ftilled  to 
comply  with  the  terms  of  the  contract;  that 
the  material  used  was  Inferior,  and  the  work- 
manahlp  defectlTe;  and  tbat  the  defendant 
had  been  damaged  thmby  In  the  sum  of  ^2)30, 
but  that  he  paid  the  fall  contract  price  to 
the  said  portltis,— and  thereupon  demanded 
Judgment  for  hjs  damages,  agaidst  the  plain- 
tiff, In  the  sum  ot  9200  and  costs.  The  case 
was  tried  to  the  conrt,  and  njKm  the  request 
of  plaintiff  the  court  made  special  flndlngs  of 
fact  and  condnslons  of  law  as  follows:  "The 
court  finds  as  facts  In  this  case  that  on  the  Ittth 
day  of  January,  ISM,  the  defffiidant,  James 
M.  Lobitz,  made  a  written  contract  with  F.  A. 
Parker  and  the  Darllngton-Mlller  Lumber 
Oompeny;  the  contract,  so  far  as  purports  to 
have  been  made  by  the  Darllngton-Mlller  Com- 
pany, irtiCTeby  Pai^er  and  tte  Dartbq^loa,* 
HlUep  Company  were  to  met  aad-  compete 
a  residence  for  tbe  defendant,  James  Lobltx, 
for  the  sum  of  sevMi  hundred  dollars;  that 
Mn  Wermer*  in  signing  ttala  coatiact  for  tbe 
Dorilngbon-Mfller  Lumber  Coniiany,  had  no 
right,  powK",  or  authority  to  make  the  con- 
tract for  the  OariIngtoa-3Utter  Lumber  Co«- 
pany  to  erert:  and  compete  the  ccaideBce;  tbat 
under  and  by  vlrtne  of  this  contract,  and  suti- 
sequently  thereto,  there  waa  fucoMed  to  V. 
A.  Paito*.  for  tbe  erecttoat  ot  Che  bulldlms 
BentlfHied  In  tiie  contract;  the  Ivaber  mea- 
tloned  In  plaintiff's  Itemized  account  attached 
to  ita  petition;  that  no  raintract  whaterer  was 
erer  made  by  Mr.  Lobltx  delendant,  lor  the 
pnrehase  ot  the  lumber  sued  on,  and  the  de- 
fmdant  never  agreed  with  fhe  DarUngtoa- 
Mlller  Lumber  Oonqiany  to  purdiase  or  pay 
for  the  same."  And  thereupon  tbe  conrt  made 
tbe  foUowlag  conclusion  of  law:  "The  court 
finds,  as  a  matter  of  law.  that  tbe  defendant, 
James  Lobitz,  Is  not  Indebted  in  any  sum  to 
the  Darllngton-Mlller  Company  on  account  of 
the  purchase  ot  material  that  went  Into  tbe 
building  referred  to  In  tbe  petition  of  the 
plaintiff."  To  the  findings  of  fact  and  con- 
duslott  of  law  tbe  plaintiff  In  enw  excepted, 
making  numerous  asHignmaits  of  error,  which 
are  argued  In  tbe  briefs  upon  two  proposi- 
tions, to  wit:  (1)  Tbat  the  findings  of  fact 
are  not  warranted  by  the  evidence;  and  (2) 
ttiat  they  do  not  jnstlQr  the  conclusion  of  law 
drawn  from  them. 

Upon  tbe  first  proposition  It  has  been  re- 
peatedly held  tbat  the  special  flndlngs  of  fact 
made  by  the  court  below  are  coactuslve  here 
upon  all  d(nibtfnl  and  midlsputed  questioaa  ot 


tact  Crane  t.  Chouteau,  70  Km.  2$Ri  Qlbbs 
V.  Glbba,  IS  Kan.  41»;  Stout  v.  TowosenO,  32 
Kan.  4SSI,  4  Pac.  805.  It  was  aUeged  In  the 
pleadings  and  shown  In  the  evidence  that  tbe 
^alntlff  bad  renounced  the  written  contract 
referred  to,  and  denied  Qu  authority  of  Mr. 
Wermer  to  execute  such  a  contract  In  Ita  be- 
half; and,  as  appean  la  tbe  special  flndlngs 
<^  ftict,  this  contention  waa  sustained  by  the 
court  The  contract  was  therefore  set  aside, 
and  there  was  evidence  to  ^w  tbat  the  con- 
tract for  the  erection  of  the  building  had  been 
made  1^  the  d^endant  witb  I^rfcer,  who  had 
procured  the  Darilngton-MlllN  Lumber  Com- 
pany  to  sign  the  wrlttai  contract  refared  to 
by  Mr.  Wermer  as  a  guarantor  to  tbe  defend- 
ant that  tbe  contract  would  be  executed  aa 
made;  that  Parker  bad  only  procured  Ccom 
the  defendant  the  contract  (or  the  erection  of 
ttie  honse  upon  condition  Uiat  the  Darilngton- 
Mlller  Lumbar  Onnpany  would  undertake  the 
ccmtract  with  him,  or  guaranty  Ite  perform- 
ance; and  that  oot^de  of  the  written  contract 
which  was  at  the  trial  imoimced  and  denied 
by  the  plalnUff  here,  tbe  agreement  and  con- 
tract had  been  made  by  the  defendant  with 
Paiker  only.  Undoubtedly  tbe  plaintiff  re- 
nounced tbe  written,  contract,  and  denied  tbe 
liability,  and  availed  Itsrif  of  Its  legal  exemp- 
tion from  soch  liability.  In  order  to  escape  any 
liability  In  Als  oiuse  for  damages  sought  for 
hi  the  croas  petition  of  the  defendant.  But 
in  escaping  such  liability  It  also  forfeited  hi 
right  If  sny,  to  recover  against  the  defend- 
ant upon  any  claim  as  for  a  mechanic's  lien. 
The  atetntes  provide  (section  4IU!T,  f)L  OU. 
18U3),  that  **Any  p&gaa.  who  ahall,  under  con- 
tract with  the  owner  of  any  tract  or  ^ece  at 
land,  or  with  the  trustee^  agent,  *  •  ftir- 
nlsh  material  for  tiie  erection,  attention  or  re- 
pair of  any  building.  Improvement  or  atmcture 
tliereon,  •  •  *  shall  have  a  lien  upon  the 
Whole  ot  said  piece  or  tract  ot  htnd.  the  build- 
big  and  appurtraancea,  In  the  manner  ho^ 
provided,  for  the  amoant  due,"  etc.  Upon  the 
finding  of  the  conrt  that  "no  contract  what- 
ever waa  made  with  UMXx,  d^endant"  and 
tbe  statute  being  peremptory.  In  order  to  en- 
title the  plaintiff  to  a  lien  the  contract  must 
be  made  witb  the  owner  or  his  agent  the  con- 
clusion of  the  court  waa  correct— tbat  the  de- 
fendant James  Lobitz,  Is  not  Indebted  la  any 
sum  to  the  Darllngton-MIUer  Lumber  Com- 
pany "on  account  of  the  purchase  of  material 
tbat  went  Intp  the  building  referred  to.  It 
cannot  be  set  up  that  Parker  was  tbe  agent 
for  tbe  defendant  He  was  an  independent 
contractor,  who  agre^  with  the  defendant  to 
furnlsb  the  lumber  and  erect  tbe  building;  and 
no  lien  can  attach  In  favor  of  the  plaintiff  up- 
on tbe  property  in  which  the  lumber  was  used. 
In  the  absence  of  an  agreement  wltb  the  own- 
er for  Its  purchase.  Weavw  t.  Sella,  10  San. 
(toe;  Clark  v.  Hall,  Id.  81.  Tbe  luditmimt 
of  the  lower  court  la  therefore  affirmed.  All 
tbe  Justices  concur,  except  BIEBER,  J,  who 
presided  below. 
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NOBLB  T.  ATCRtBOfF,  T*.  A  &  F.  B.  OO. 
et  al. 

(Ehipmiw  Cfmrt  of  OkUrhoma.  Itept  4.  1800) 
Carhibrs— Btopt'agh  at  Stattots— EjEOTioiT  or 

PAWBliatW— PlM  [>1  KO— TaMI*  MB, 

1.  la  attscacv  of  itaaUMr  pivrlBtena  to 
tbe  GOBtraEy,  ft  nilnad  aoiavav  mb  a  riffht  to 
adopt  rejnilatioDs  pnTidins  that  one  or  a  i^nrt 
of  itH  regnlar  trains  of  pasneDger  cars,  niniiiDg 
regaktrJy  uptm  its  road,  Bball  not  sCdp  at  cap- 
tain desiKoated  atatimam  mc  placea.  Aad  kha 
dtttj  ia  imposed  npoo  one  pcoposiiw  to  travel  aa 
a  puflspnger  on  anoh  road  to  inform  Mmfielf 
whrther,  onder  the  reKtiIath>i»  of  the  company, 
the  tralD  upon  which  he  takes  paiaagB  atopa  at 
the  MatMB  or  place  to  which  he  is  goinc;  and 
fD  the  alwence  of  such  atatutocj  prorision,  and 
•neh  rpftilatloD  hflTinf  been  made  npon  the 
load;  a  paMesfRr-  who  helds  m  tlckrt  for  a  irta>- 
tkw  at  wUdk  that  train  doe*  Dot  atop,  aad  who 
ia  UDwUIinf;  to  ride  to  a  station  at  which  the 
train  does  stop,  and  to  pay  for  aach  additional 
ride,  mar.  in  •  i^vper  nminet,  be  remoTed  froni 
■uck  tcalo. 

2.  UDdw  tbe  Acts  tiamm  fa  thia  caa^  In  ocdtf 

to  entitle  tbe  plaintiff  to  recover  npoo  the  gronna 
that  be  was  misled  or  misfnfonned  by  the 
agent  of  tic  compaar.  or  that  the  defradaatii, 
said  9KemU-  had  mi*r?  b  apeeial  arranfeemeBl 
with  him,  \a  -which  be  bad  a  right  to  bnve  the 
ti«in  which  ne  entered,  and  upon  which  he  tooh 
paasafce.  sfoi^  and  let  mm  off  at  a  station  which 
the-  recolatiens  ot  tbe  com^oy  prarided  tbatt 
tliat  train  sboaJd  not  stop  at^  it  must  have  beea 
made  clenrlj  to  appear  that  it  was  the  inten- 
tion of  tbe  pteintrff  to  take  the  throueh  train 
from  Oatveston  to  Chdeage,  wauh.  by  tha  Kga- 
latiwis  02  tbe  coaspaax,  did  aat  stop,  at  the  stap 
tion  to  which  he  bad  bought  bis  ticket,  and 
where  he  intended  to  go,  and  that  ft  was  not  hie 
intention  to  wsit  an  hour  later  and  take  the  lo- 
«aJ  tnla,  which*  under  the  regnlationa  of  ths 
eoia|«ny,  did  at  Lawrle,  and  that  at  tba 
time  tbe  agent  of  the  company  knew  that  aoch 
was  the  Intention  of  tfte  plaintiff  In  error,  and 
that  tl>e  agent  consented  to  tfato  arrangement, 
and  iwreed  that  tbe  regulations  of  the  eompan/ 
abonld  be  ansiModefl  in  order  to  tmit  this  proposi- 
tion and  pnrpoee  of  the  plainttfT  In  error;  and  it 
mnat  alao  speciflcally  aad  clearly  appeav  that 
the  plBinttff  in.  enor  acted  upon  tbe  agreemeBt 
thus  iiiteatioQaHj  and  knowingly  made  between 
the  agent  of  the  coninany  and  himself,  and  that 
the-  plattiMT  wni*  at  the  Hme  hi  th«  nerclse  of 
da*  «f«ra  in  maktn<r  tbi*  agmementL- 

8.  Under  on  qFStem  ol  code  pleading,  tbe  pe- 
tition must,  ttite  the  facta  upon  which  the  plainr 
tiff  rriies  for  his  mnwrj,  and  he  cannot  seek 
to  reco>v«r  upMi  a  prtitiea  alleging  a  canae  of 
•etion  seardinK  in  toi^  W  peeof  of  ■  breach  of 
a  contract,  express  or  impued. 

(Syllabus  by  the  Court) 

BiTor  to  dtotaict  coart,  Logiia  eoonty;  te- 
(cre  Jtwtka  Fcank  Dale, 

Action  by.  Oiwi  P.  Noble  agaloat  tbe 
Atchison,  Topeka  &  Santa  P6  Railroad  Com- 
pany and  Joseph  W.  Kelohart,  John  J.  Me- 
Cook.  and  Joseph  C.  WUson,  recelvera  of  said 
company,  to  recover  damages  for  ejection 
a  train.  From  a  Judgm«it  for  defWul- 
anta,  plaintiff  brings  erzor.  Affirmed. 

Baker  &  De  Bols,  for  ^Intlff  in  error. 
Henry  B.  Asp,  John  W.  Sbartel,  and  J.  R. 
Cottlngbam,  for  defendants  In  error. 

McATBB,  J.  Tbe  petition  of  the  plalntlfT 
la  error  (plaintiff  below>  was  filed  In  the  dis- 
trict eoort  of  Ix>gan  county  on  tbe  14tb  day 
of  An0Ut»  18M,  and  declared  that  tbe  plaln- 


ttf  on  tbe  4th  day-  of  Anstiat.  IflOiv  boagMrap 
ticket  tnok  tbe  ticket  a^oit  «f  «h*  dafaoir 
ant  company  at  Qnthalev  U  antboiMac 
Urn,  as  &  passenger,,  to  ride  over  tbe  TuaM 
and  tn  tlie  cars  ut  tbe  Aefiuidanta  fkom  tSm 
etty  of  Qiithrle  to  Laxrrle.  a  polat  upon  salt 
Hue  ot  raUeoad,  aad  thai  as  sack  pass«i9« 
tbe  plailnilUe  In  enrov  entered  the  cara  of  tte 
A^endants  in  error,  and  took  his  Beat  tbeie- 
ki;  yet  said  defendant  oiM^pany,  Ha 
ageida  and  sorvanta,  disvegardlBff  It*  doty  aa 
neb  common  earrlets  of  passBBgen,  befoia 
the  care  of  tbe  aald  defendant  compai^  tia# 
reached  tbe  anUt  town  of  Lairrte,  and  k»- 
tweent  the  dty  of  Ovthrte  and  tlie  town  «g 
La-wrie^  at  a  pstat  on  the  line  of  aald  roa# 
wbere  there  waS'  no  depot  ot-  place  tiiat  haA 
been  nsed  for  tbe  pwpoac  of  tecctvlng:  ami 
dlacbargtQg  passencpeis.  stepped  ita  tmlUt  aa# 
wrongfully  and  nalawlultip  fbrcedl  mA  esv 
pelled  the  plalntlfD  fress  the-  ca»  e#  Ae  saW 
deflendants^  aad  lafuscd  tc  tbt  iMntlff  pea- 
mlssioB  to-  further  ride  In  tbe>  ca»  of  tbe  Ae- 
fendant  company,  and  left  Che  plakiAlff  tbMe 
without  haviag  completed  his  Jommtf,  wheiw 
by  be  was  gceady  delayed  tn  lie  bostnes^ 
and  other  wronga  tben  and  ttere  wrongfollf^ 
forcibly,  and  nnlawfnlly  did  te'  said  plaluti^ 
to  his  damage  In  the  sob  of  IS.OOO.  Tbe  4»- 
fendants  filed  an  aaaver  of  geneval  flrnl^ 
and,  for  a  secosd  defense^  alleged  that  tk» 
train  (hl  wUcb  the  plaintiff  took  paseagV 
waa  a  thsough  passenger  totAn,  bnow*  m 
"Train.  No.  4M,"  wklcb,  accoritnff  te  the- 
nrtes  and  regnlatlotu  of  tbe  defendaiatsv  wav 
not  scheduled  to  atop  at  tho  station  of  Lw*p- 
rle;  that  tbe  plaintiff  w$m  not  eaiRIed  to  rHa 
as  a  passenger  from-  tbe  dty  of  Gvthrle  ia 
the  station  of  Lawrle  on  said  Vraln^  that  tke 
defendant  company  bad  other  good  and  suM- 
ctent  traina  which  lam  betvwen  these  podntst 
and  which  did  stop  at  that  station,  one  of 
wblcb  left  Gntbrte  wltUn  erne  hoar  of  Vkf 
time  of  tbe  departure  of  train  Nei  406;  ttaaV 
the  plalodlff  waa  notified  by  tte  condueter 
ttt  charge  of  tbe  train,  between  aald  statioaa, 
that  he  could  not  get  off  of  asMi  train  at  saV 
etatlon  of  Lawrle,  and  requested  tbe  ptate- 
tlff  to  pay  2S  cents  addttlooal  (kre  to  d» 
station  of  Mulhall,  tbe  nearest  station  wkcee 
tbe  train  was  scheduled  le  alopi  and  notlAetf 
tbe  plaintiff  that  mdesa  sacb  fkre  waa  paUF 
the  said  conductor  woiUd  be  compiled  to  star 
tbe  train  and  4eet  tbe  platntifP  tfterefrsoic 
that  tbe  said  plaUitMt  teftased  to-  pay  aa* 
additional  fare,  and  coatlnned  to  Insist  «■ 
baTing  the  train  stop  at  lAwrlci  md  remate^ 
ed  upon  tbe  tralo,  and  was  a  trespaassr 
thereon,  until  the  train  was  stopped  aatf 
plaintiff  requested  to  leave  tbe  train,  wbM 
he  did,  with  tbe  assistance  of  tbe  cnnducMr 
I  and  other  officers,  without  Tiolence  or  fonsa 

-  To  this  answer  a  reply  of  general  dental  «a» 
;  filed.  The  case  was  tried  on  May  2,  1895,  tm 

j  a  Jury,  and  evidence  waa  adduced  to  tbew 
!  that  on  tbe  morning  of  tbe  4tb  of  Augast, 

-  18M,  the  plaintiff  In  error  applied  to  tba 
.  ticket  agent  at  tbe  rallivad  station  In  tht 
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City  of  Gntbile  for  a  ticket  to  Lawrie.  It 
was  In  evidence  that  as  soon  aa  the  train 
came  Id  the  plalotltf  In  error  boarded  tt  tor 
his  point  of  destination,  and  before  reacblns 
■aid  poln^  and  between  tbe  city  ct  Outhrle 
and  tbe  town  of  Lawrle,  the  plaintiff  In  er- 
ror  tendered  bis  ticket  to  tbe  conductor,  wbo 
denumded  his  &re,  and  was  tben,  for  tbe 
first  time,  Informed  that  tbe  train  was  not 
schednled  to  stop  at  Lawrie,  tbe  point  of 
idalntlfl's  destination.  Tbe  idaintlfl  In  error 
declined  to  pay  additional  fare  to  tbe  station 
of  Mulball,  the  first  station  at  which  that 
train  was  scheduled  to  stop,  and  thereapui 
the  conductor  stopped  the  train  ud  pot  talm 
off  about  1  or  VA  miles  south  of  La^e. 
It  was  shown  tbe  evidence  that  the  train 
In  question  was  a  through  express  train  Cran 
Galveston  to  CUcago;  that  It  was  not  scheA- 
nled,  by  the  rules  of  tbe  company,  to  stop  at 
small  stations,  and  that  the  station  (tf  Xjlw- 
rle  was  mwejy  a  way  station,  of  no  Im- 
portance, and  that  there  were  only  one  <a 
two  houses  at  that  point;  and  that  thwe  wss 
kept  In  stodc  at  the  time,  by  the  defendant 
company,  printed  folders  containing  full  In- 
formation as  to  the  train  schedule,  for  tbe 
use  of  the  trareiing  public,  which  could  be 
bad  at  the  ticket  ofllce  upon  application.  It 
was  shown  that  the  train  In  question  left  tbe 
station  of  Outhrle  at  6^  a.  m.,  and  tbat 
there  were  two  other  trains  In  aeirlce  dMty 
which  stopped  at  said  station  of  lAwrle,  one 
of  which  left  Qutbrle  at  7  o'clock  a.  m.  The 
defendant's  ofllce  at  Guthrie  was  open  at  all 
hours  of  tbe  day  for  the  sale  of  tickets  to  any 
point  or  station.  Upon  the  dose  of  tbe  evi- 
dence the  court,  on  tbe  motion  of  the  defend- 
ant, directed  the  jury  to  return  a  verdict  for 
the  defendants,  to  which  the  plaintiff  In  error 
excepted,  and  brings  the  case  here. 

The  petition  states  a  case  In  tort  In  tbe 
absence  of  statutory  provisions  to  tbe  con- 
trary, a  railroad  company  has  a  right  to 
adopt  a  regulation  providing  that  one  of  Its 
regular  trains  of  passenger  cars,  or  a  part 
of  them,  running  regulaiiy  upon  its  road, 
shall  not  stop  at  certain  designated  stations. 
And  the  duty  is  Imposed  upon  one  proposing 
to  travel  as  a  passenger  on  such  rood  to 
Infonn  himsdf  whether  tbe  train  upon  wliich 
be  takes  passage  stops  at  tbe  station  or  place 
to  which  be  is  going,  according  to  the  regula- 
tions of  the  company.  This  Is  well  settled  In 
numerous  cases.  And  In  tbe  absence  of  such 
statutory  provision,  and  snch  regulation  hav- 
ing been  made  upon  tbe  road,  a  passenger 
wbo  holds  a  ticket  for  a  station  at  whibb 
that  train  does  not  stop,  and  who  Is  unwill- 
ing to  ride  to  a  station  at  which  such  train 
does  stop,  and  to  pay  for  such  additional 
rtde,  may.  In  the  proper  manner,  be  removed 
from  such  train.  Railroad  Co.  v.  Bartram, 
11  Ohio  St  437;  Railroad  Co.  v.  Ganta,  38 
Kan.  617,  17  Pac.  54;  Pennsylvania  Co.  v. 
Wentz,  37  Ohio  St  337;  Railway  Co.  v.  Ap- 
plewhite. 52  Ind.  540;  Railway  Co.  v.  Swart- 
bout,  07  Ind.  5G7;  Railroad  Oa  T.  Randolph, 


58  ni.  610;  Railroad  Co.  v.  Cameron,  14  G 
a  A.  S58,  68  Fed.  708;  Cheney  v.  Railroad 
Co.,  11  Mete.  (Mass.)  321.  Tbe  necessary  In- 
formatlffli  could  have  been  had  from  the 
agent  of  tbe  defendant  craapany  when  the 
tl(^et  was  procured.  It  was  not  shown  that 
the  plaintiff  sought  to  Inform  himself,  or  to 
make  inquiry,  aa  to  whether  tbe  train  upon 
which  he  proposed  to  take  passage  woula 
stop  at  the  station  <tf  Lawrie  or  not,  aa  it 
was  Incumbent  upon  blm  to  do. 

It  is,  however,  argued  by  the  plaintiff  In 
error  that  he  was  misled  or  misinformed  tij 
the  agent,  or  Oat  a  spedal  agreement  was 
made  by  the  defendant  company,  through  its 
agent,  Ijj  which  he  was  to  be  put  off  at  tbe 
station  €t  Lawrle.  This  contentl<m  is  based 
npcm  tbe  evidence,  that;  "I  went  to  tbe 
tidcet  window,  and  asked  the  agent  bow  long 
before  the  uortb-bouud  passenger  was  due, 
and  be  said,  ^Ight  or  ten  minutes.'  Said  1, 
*WI11  yon  please  let  me  have  a  tl<ftet  for 
Lawrie?*  And  tbat  was  all  the  conversation 
that  passed.  He  sold  me  the  ticket,  and  I 
paUt  fbr  It."  TTpm  this  evidence  it  Is  cost- 
tnided  that,  even  If  the  plaintiff  in  «ror  has 
not  made  oat  a  case  In  tort,  he  is  yet  en- 
titled to  recover,  for  tbe  reason  that  the  rail- 
road company,  throtii^  Its  agent,  by  mislead- 
ing and  misinforming  tbe.pUiIntlff  In  error, 
waived  Its  right  to  cany  tbe  plalntlfl  In  «> 
ror  past  the  station  of  Lawrie  without  stop- 
plni^  and  its  regulations  govmilng  the  run- 
ning of  its  trains,  in  consideration  of  the 
purchase  money  for  tbe  ticket  thai  sold,  w 
else  that  It  espedally  agreed  with  tbe  plain- 
tiff In  error  to  stop  and  let  him  (rff  at  that 
station,  and  tbat  it  is  liable  becanse  of  Its 
fhllure  to  keep  such  agreement  and  that  it 
Is  estopped  from  setting  up  Its  regulations 
as  a  defense.  In  order  to  sustain  this  om- 
tentlon.  It  Is  necessary  tbat  it  should  dear^ 
appear  In  the  evidence  tbat  it  was  the  inten- 
tion of  the  plaintiff  to  take  tiw  through  train 
from  Galveston,  then  due  In  8  or  10  mlnates, 
which,  by  the  regulations  of  tbe  company, 
did  not  stop  at  Lawrie,  and  that  It  was  not 
his  intoition  to  wait  from  that  time  {SSSS 
a.  m.)  until  7  a.  m..  an  bour  later,  and  take 
the  local  train,  which,  by  the  regulations  of 
the  company,  did  stop  at  Lawrie.  and  tbat  at 
the  time  the  agent  of  the  company  knew  that 
such  was  the  Intention  of  the  plaintiff  In 
error,  and  that  the  said  agent  consented  to 
this  arrangement,  and  that  the  regulations 
of  the  company  should  be  waived  to  snlt  this 
proposition  and  purpose  of  the  plaintiff  in 
error;  and  It  must  also  specifically  and  dear- 
ly liave  appeared  that  tbe  plaintiff  In  error 
acted  upon  the  agreement  thus  IntentiMially 
and  knowingly  made  between  the  agent  of 
the  company  and  himself.  It  must  also  have 
appeared  that  the  plaintiff  was  himself  In  the 
exercise  of  due  care  In  making  this  agree- 
ment and  that  he  had  taken  pains  to  Inform 
himself  tbat  the  through  passenger  train 
which  he  did  take  did  or  did  not  under  the 
regulations  of  tbe  company,  stop  at  Lawrl^ 
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and  that  the  agent  of  the  defendant  com- 
pany was  fully  aware  and  knew,  by  what 
transpired  between  them  at  the  time,  that  It 
was  the  Intention  of  the  plaintiff  In  error  to 
take  the  aafd  throngb  passenger  train,  and 
that  he  (the  agent)  understood  It  to  be  agreed 
upon  between  them  that  that  train  sbould 
stop  at  the  station  of  I^wrle.  Owen  t. 
Slatter,  26  Ala.  547:  Bank  t.  Todd,  47  Conn. 
217;  MaxweU  v.  Bridge  Co.,  43  Mich.  278, 
9  N.  W.  410;  Canning  t.  Harlan,  50  Mich. 
320,  15  N.  W.  492;  Oillett  t.  Insnrance  Co. 
(Kan.  Snp.)  86  Pac.  K£;  Irvln  t.  Hallway 
Go.,  92  111.  110.  The  facts  necessary  to  es- 
tablish the  right  of  recovery  upon  this  hy- 
pothesis do  not  appear.  The  evidence  does 
not  sustain  the  conclusion  sought  for.  And 
we  bold,  as  a  matter  of  law,  that  there  ^f»a 
no  evldeDce  to  go  to  the  Jury  upon  the  prop- 
osition that  any  such  implied  or  special 
agreement  was  made  with  the  agent  as  Is 
here  contended  for.  And  If,  indeed,  we  could 
hold  otherwise,  and  could  find  that  the  con- 
versation bad  by  the  plalntitT  In  error  with 
the  ticket  agent  was  evidence  to  go  to  the 
Jury  to  sustain  the  proposition  that  an  Im- 
plied contract  existed  between  the  plaintiff 
and  defendant,  by  virtue  of  misrepresenta- 
tions made  by  the  agent  of  the  defendant,  or 
that  a  special  contract  existed  between  the 
parties  by  reason  of  such  conversati<«i,  yet 
such  evidence  was  not  admissible  under  the 
petition.  No  allegation  Is  made  In  the  peti- 
tion that  the  plaintiff  was  misinformed  by 
the  agent  of  the  defendant,  nor  Is  any  recov- 
ery sought  upon  the  special  contract  arising 
out  of  an  agreement  alleged  to  have  been 
made  with  the  agent  whereby  the  company's 
regulations  should  be  waived  for  the  benefit 
of  the  plaintiff  In  error.  The  petition  makes 
out  a  simple  case  in  tort,  arising  upon  the 
purchase  of  the  ticket  by  the  plalntitT  for 
the  town  of  Lewrie,  and  bis  wrongful  ex- 
pulsion from  the  cars  of  the  defendants,  and 
the  injury  suffered  thereby,  upon  which  al- 
legations, as  has  been  seen,  the  plaintiff  la 
not  entiUed  to  recover.  No  principle  is  bet- 
ter settled,  under  the  code  pleading,  than 
that  tbe  petition  must  state  facts  upon  which 
the  plaintiff  relies  for  recovery,  and  it  will 
not  do  to  seek  to  recover  upon  a  petition 
alleging  a  cau^e  of  action  sounding  in  tort, 
by  proof  of  tbe  breach  of  a  contract,  express 
or  Implied.  Abb.  Tr.  Brief  PL  S  10*27;  Wll- 
son  V.  Live-stock  Co..  153  U.  S.  89,  14  Sup. 
Ct  76S;  De  Bolt  v.  Railroad  Co.  (Mo.  Sup.) 
27  S.  W.  575;  MlUer  v.  Hirschberg  (Or.)  40 
Pac.  506;  Wilkinson  v.  Railroad  Co.  (Fla.) 
17  South.  71;  Peay  v.  Salt  Lake  City  (Utah) 
40  Pac.  206. 

The  evidence  which  was  adduced  for  tbe 
purpose  of  showing  that  the  agent  of  the  de- 
fendant bad  misled  the  plaintiff,  or  bad 
made  a  special  contract  witb  him,  was  ad- 
mitted over  the  objection  and  exception  of 
the  defendant  In  error.  Upon  tbe  motion  of 
the  defendant  to  the  court  to  direct  the  Jury 
to  return  a  verdict  for  the  defendant,  this 


testimony  was  pn^^erly  disregarded.  The 
action  of  the  district  court  In  directing  a  vw- 
dict  for  the  defendant  Is  approved  and  at- 
firmed. 


ANDBBW  V.  KBNNODT. 


(Supreme  Court  of  Oklahoma. 

1886.) 


Sept.  4, 


SuTon  OF  LnirrATioirs— AoxxowunoMBNT  ov 

BZISTIXO  lilABILITT. 

In  Mder  to  revive  a  cause  of  action  which 
has  been  barred  by  tbe  statute  of  limitations  un- 
der that  provision  of  the  statute  which  provides 
that  an  action  m&y  be  brought  within  tbe  period 
prescribed  by  the  statute  when  there  has  been 
"an  acknowledgment  of  an  existing  liability" 
in  writing,  tbe  writing  must  be  snch  as  to  show 
that  the  party  admits  or  recognizes  the  debt  or 
cMm  as  one  upon  which  he  is  still  liable  and 
bound  for  Its  satisfaction;  and  a  letter  written 
by  the  maker  of  two  notes  to  the  holder  thereof, 
in  which  the  maker  of  the  two  notes  writes  ox 
a  matter  of  "bnainess"  between  them,  and  offers 
to  give  bis  own  note,  payable  one  year  hence, 
for  a  snm  less  than  one-half  of  the  original  lia- 
bilities, is  not  Bufficimt  to  remove  the  bar  of 
the  statute. 

(Syllabus  by  the  Court) 

Error  from  probate  court,  Payne  county. 

Action  brought  by  Kennedy  on  January  12, 
18B5,  in  tbe  probate  court  of  Payne  county, 
against  Andrew,  upon  two  promissory  notes,— 
tbe  one  for  ^02,  dated  September  24,  1887; 
the  other  for  $87,  dated  October  21,  1S87,— due, 
respectively,  30  and  60  days  from  date,  and 
each  bearing  12  per  cent,  per  anmmi  Interest 
from  maturity.  The  plaintiff  claimed  that  the 
following  letter  relieved  the  notes  from  tbe  bar 
which  would  otherwise  have  been  created  by 
tbe  five-years  statute  of  limitations:  "StiU- 
water,  Ok.,  Dec.  29,  1894.  Dear  Friend  Mr. 
Kennldy:  I  will  Drop  you  a  Few  Lines  to 
night  in  Regard  to  our  Business.  I  want  to  say 
to  yon  That  we  are  In  trouble  here  now  For 
we  got  our  Court  house  Burnt  op  here  night 
Before  last  and  It  Through  me  In  Bad  Shape 
Tbe  same  as  the  Rest  of  tbe  coun^  officers. 
We  had  no  vault  and  Everything  was  Burnt 
But  a  few  Books  But  the  most  Important  one 
were  Burnt  and  all  of  the  Register  of  Deeds 
Bocta  were  burnt  and  you  can  see  that  It 
tliroagh  the  County  In  Bad  Shape.  Now  I 
want  to  say  to  you  about  our  Business  I  have 
not  got  no  money  now  nor  wont  have  For  some 
Time  and  I  want  to  get  That  Thing  off  my 
mind  Some  time  now  1  will  make  you  a  note 
fbr  One  Hundred  1100.00  paylble  in  one  Year 
and  1  will  get  the  money  by  that  Time  and  pay 
you  and  Less  tiave  it  setUed.  I  have  Been 
hard  up  all  of  the  Time  so  i  could  not  do  any- 
thing Of  course  yon  will  loose  But  1  Cant 
P^  every  Thing  and  Live  If  I  had  the 
money  1  would  pay  the  cash  But  1  have  not 
got  I  have  a  wife  and  a  Baby  to  Take  care  of 
Now  I  will  do  this  and  see  that  It  Is  Paid  if 
You  want  to.  Please  Let  me  no  and  so  In- 
struct Fred  Hunt.  Yours,  R.  N.  Andrew,  Un- 
der-Sheriff."  On  trial  on  March  5.  1805,  Judg- 
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npDt  WDS  rendered  for  i^atndff  for  $3SL37  and 
cottB.   FVmd  UiiB  Judgment,  deCGSiduit  apoeaSB, 

Geo.  P.  Uhl,  for  plaintiff  in  error.  V,  C 
Hunt,  for  defendant  In  error. 

BIERER,  J.  (after  stating  the  facts).  Tin' 
ViestioD  InTolred  in  this  case  Is  as  to  whetli- 
tr  or  not  the  letter  set  out  In  the  above 
statement  of  the  case,  and  which  was  writ- 
ten by  defendant  below  to  plaintiff  on  De- 
ewnber  29,  1894,  was  such  an  "ackuowlods- 
neut  of  an  existing  Indebtedness"  as  would 
MmoTe  the  tar  of  the  statute  of  limitations  as 
■fiptied  to  the  notes  sued  on.  The  statute  la 
Admitted  to  hare  ran  against  the  notes,  and 
Mte  action  barred,  unless  this  letter  brings  the 
'tanse  within  section  3894),  which  to  as  follows: 
*In  any  case  founded  on  contract,  when  any 
^rt  ol  the  .principal  or  interest  shall  have  been 
paid,  or  an  acknowtedgment  of  an  existing  11a- 
HIity,  debt  or  claim,  or  any  promise  to  pay  the 
wamt,  shall  haTe  been  made,  an  action  may  be 
taongbt  In  nch  case  within  the  period  pre- 
■rribed  for  tdie  «Kme,  after  soeh  paymait  ac- 
knowledgment or  promise;  but  such  adcnowl- 
cdgment  or  promise  mnst  be  in  writing,  signed 
hf  the  party  to  he  charged  thereby."  The  sole 
and  Simple  question  la,  Is  this  letter  "an  ac- 
knowledgment of  an  existing  liability,  debt  or 
dalm,"  as  applied  to  tbe  notes  held  by  plain- 
Jiff,  and  which  were  signed  by  defendant?  If 
%  1b,  the  Judgment  of  the  court  below  Is  cor- 
aect.  If  it  is  not,  tbe  judgment  Is  wrong.  This 
letter  does  not  In  any  way  refer  to  either  of  the 
notes  sued  on.  The  plaintiff,  bowover,  sought 
io  show  by  parol  testimony  that  the  letter  re- 
iferrcd  to  the  notes  upon  which  plaintiff  brousrht 
Ids  action.  It  la  not  necessaiy  'or  us  to  deter- 
■dne  In  this  case  whether  parol  testimony  can 
Ik  resorted  to  to  prove  that  a  statement  made 
ki  writing,  which  acknowledges  "an  existing 
■ability,"  refers  to  a  particular  note.  If  that 
^rt  of  plalutlfTs  difficulty  were  overcome, 
Ibe  letter  could  not  be  held  to  be  "an  acknowl- 
tflgment  of  an  existing  liability,  debt,  or  dalm," 
Jor  the  simple  reason  that  the  letter,  In  no 
fart  of  it,  makes  any  such  acknowledgment. 
It  la  claimed  by  defendant  In  error  that  the 
woid  "tnislness,"  used  In  the  letter,  referred  to 
Jte  notes,  and  l^y  this  expression  they  were 
tecognized  as  an  existing  claim.  Tf  It  Is  true 
ttiat  the  language  means  that  the  notes  were 
lecogulzed  as  existing,  it  cannot  be  held  that 
M  n'ferred  to  the  notes  as  existing  iiabillHes  of 
Andrew's.  The  notea  had  long  since  been  Tsar- 
red  by  the  statute  of  limltatlnns;  yet  they  were 
■  matter  of  "business"  between  them,  because, 
from  tbe  tenor  of  the  letter  and  what  we  gathet 
from  the  case,  the  notes  were  In  the  hands 
•f  Fred  Uimt  pTatatirrs  attorney,  for  collec- 
tion. But  recognizing  and  admitting  the  fact 
*ttfit  the  nates  were  a  matter  of  business  be- 
tween  them  would  amount  to  nothhig  more  than 
-n  -admission  by  Andrew  that  they  would  be, 
m  tbcy  have  t)een,  the  subject  of  a  lawsuit  be- 
tween tbem  tf  Kennedy  penlsted  In  his  de- 
MndB  for  aettlement  of  tbe  notes  In  full,  and 
Andrew  continued  to  refuse  payment  on  those 


terms.  And  sorely  thla  would  not  be  an  ae 
knowIe(%nnmt  ttiat  tbe  notea  were  "aa  extaMnc 
liability,"  -where  tbey  were,  In  fket,  no  UabUfty 
at  all  withoBt  a  d^eet  or  oVberwlse  dear  a^ 
mission  of  liielr  Uoding  fSiroe  upon  Andrew. 
It  is  not  er^  communlcatlaa  between  an  jO- 
leged  debtor  and  an  afieged  creditor  that  nvcog- 
Dizes  an  alleged  claim  as  "an  existing  tlabiUty." 
Tb^  may  have  eonfevenoes,  eiliier  oral  or  in 
writing,  without  there  betag  any  acknowkVlg- 
ment  or  denial  d  the  claims  of  either  of  tbe 
parties.  The  most  that  can  be  said  of  this 
letter,  even  if  it  referred  to  these  notes,  is  that 
Andrew  acknowle^lxed  that  these  notes,  many 
years  past  barred,  were  still  held  by  Kennedy, 
and  were  in  the  hands  of  bis  attorney  for  cot 
lection,  and  that  he  then  proiMSed,  'as  a  cats- 
promise  of  tbe  clatmed  Ind^todness  lof  $2-^.87, 
to  give  'his  note  for  the  sum  of  ^100,  <pa7G.bIe 
one  year  hence.  We  can  hanlly  vward  tbat 
as  a  sobstantlal  adtBOwtedgmeart  of  a  present 
exlsttiig  indebtedness.  It  is  dalmed,  bowerer, 
by  defendant  In  error,  that  "the  letter  from 
Andrew  to  Kennedy  fully  diseloMS  tbe  writer's 
wiUingnesstD  paythedebt,"  end  ttattbte >\pht" 
referred  to  the  notes  In  tbe  suit.  TbewilJtafjneaa 
of  Andrew  to  pay  tbe  debt  did  not  retsc  to  an 
existing  <Hie,  but  to  one  tbat  he  -was  willing 
should  exist  If  Komedy  accepted  bis  proposi- 
tion; tbat  Is,  be  >«8  willing  to  pay  tbe  «100 
at  tbe  end  of  the  ytwr,  but  be  expressed  no 
desire  to  recognise  or  meet  tiie  two  notes  In  any 
other  way.  Tbe  letter  is  a  mere  offer  'to  eom- 
promise,  and  is  no  such  plata  and  dirert  -"ac- 
knuwledgment  of  an  existhig  liability"  as  would 
take  these  notes  out  of  tbe  oiieratlan  of  the 
statute  of  limitations.  Our  statvte  Of  11nil«a- 
Hods  was  adopted  from  Kansas,  and  flie  cen- 
struction  placed  upon  the  statute  In  that  state 
prior  to  its  adoption  here  is  the  wnstmrtion 
that  must  be  placed  Tipon  it  here.  The  statute 
In  question  has  been  many  times  applied  to 
cases  before  the  soprerae  conrt  of  tiitrt  state, 
and  the  rule  enunciated  dtflnttely  ^ted.  In 
the  case  of  Green  v.  Goble,  7  Kan.  2S7,  It  was 
held  that  a  new  note  and  mortgage,  which  vfcre 
signed  In  pursuance  to  a  ^irevlous  arratq^ement, 
which  was,  however,  never  consiunmated.  can- 
not be  used  as  evidence  of  an  acknowledgment 
of  an  existing  debt.  In  tTie  case  of  Hanson  t. 
Towle,  19  Kan.  273.  letters  mtH*  stronger 
than  tbe  one  in  the  case  at  bar  were  held  not 
to  have  been  "an  adincrwipdgment  oT  an  exist- 
tng  liability."  The  meaning  of  the  tstatnte  Is 
stated  In  the  language  of  Xfr.  Justice  Brewer 
thus;  "A  mere  reference  to  the  Indebtedness, 
although  consistent  with  its  existing  vandlty, 
and  impbbig  no  dlqMMdtlon  to  question  Its 
binding  oblij^tlon,  or  a  suggestion  of  some  ac- 
tion In  reference  to  It.  is  not  such  an  *acftnowI'> 
edgment'  as  is  contemiAned  'by  the  statute. 
This  must  be  an  unqualified  and  direct  admis- 
sion of  a  present  sutfsistlng  debt  on  wMeb  the 
party  Is  liable,  and  which  he  Is  wtlllng  to  pay." 
In  Elder  V.  Dyer,  26  Kan.  604,  Mr.  Justice  Val- 
entine, speaking  for  the  court,  stated  what 
would  revive  a  debt  or  claim  under  this  statutt- 
In  this  language:  "Anything  that  will  Indicate 
that  tbe  party  making  the  acknowletenent  ad-  > 
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mita  tliat  be  li  Btm  UaUe  on  the  date,  tM 
be  la  still  bound  for  Its  aattBCaetion,  and  thai 
be  la  sUU  held  tor  Its  UauldatioD  and  paynent, 
iB  Buffldeat  to  twin  the  d^  er  dalm;  and 
there  la  bo  necessity  that  there  should  also  be 
a  proBoIse  to  pay  the  saBW,  either  eqireaa  or 
ImiiUed."  It  win  be  obaerred  that  this  lauKuaxe 
of  the  court  omitted  the  words,  "and  which 
be  ts  wllUng  to  pay,"  as  need  W  Mr.  Justice 
Brewer  in  Hanson  t.  1>i>wle,  In  atattnic  the  ele- 
menta  of  an  admowledgiu«it  of  the  eziatawa 
of  an  oUi^tton;  and  Justice  Brewer,  In  the 
Sld«  T.  Dyer  Case,  tidk  oooaalcai  to  wprceKly 
modify  tbe  lannnaiee  ssed  la  the  case  of  Han- 
■oo  T.  Towle,  and  to  ctato  that  the  words  "and 
which  he  la  wUUng  to  p^"  4Ud  not  OKvectly 
state  tbe  law,  and  that  sndi  a  wUUnffaeaa  waa 
not  an  essential  part  of  tbe  adndsakn  of  an 
existing  liability  ia  order  to  revive  the  df4R. 
In  tbe  osse  of  Gram  Barnes,  4  Pac  276, 
tbe  aiqpreme  comrt  of  Kansas  held  that  tbe  mak- 
ing of  a  sabseqnent  note  (or  tbe  amount  of  tbe 
orlgtoai  note  and  Intsreat,  which  note  was  made 
OB  cocditioa  that  tb«>  sattker,  who  was  surety 
on  tbe  Brat  note,  should  brin^  suit  sxalost  tbe 
I»1nclval  on  the  flcst  note,  and  sbeuM  apply 
the  property  which  It  was  anppoacd  Ik  could 
obtain  by  the  action  as  a  credit  «a  Ibe  fast  noto, 
and  to  asslm  to  tbe  holder  of  the  feut  note  thp 
jndKmeat  which  be  should  «et  affaSMt  tbe 
IHlnripal  on  tbe  flvat  note,  was  not  an  ac- 
knovriedgmeut  of  anexlatl>f{llablitron  tbe  flrat 
note.  In  this  case  Mr.  Jasdce  Honon.  speaking 
for  tbe  court  on  tbe  ^neaUoa,  said:  -In  tbe 
case  of  HaaaoB  t.  Towle,  18  Kan.  213,  It  waa 
held  that  to  prevent  the  ninnhiit  of  the  atatuto 
of  pimtftifHia  upon  an  lodebtedaess  there  must 
be  an  unquallfled  and  direct  admUBlon  of  a 
present  aidMlstfaig  dent  on  wUcta  the  party  is 
liable.  This  part  of  the  oidnioD  baa  never  been 
changed  or  modified,  and  la  tbe  law  of  the 
state  to-day.  Elder  v.  Dyer,  W  Kan.  IMH." 
Tbe  mly  otbw  Kanna  case  dted  by  defend- 
ant in  error  (and  no  other  can  have  any  bi'aring 
oa  tbe  question)  U  Pra<Art  v.  McNee,  40  Kan. 
1,  IS  Pac.  925.  That  cose  la  no  aunxnt  to  tbe 
dalm  of  counsel  In  tbia  caae.  In  that  caaa 
Pracht,  the  debtor,  within  Ave  yeara  before  tbe 
action  waa  iHnaght,  and  while  "the  note  waa 
in  fun  force  and  effect,**  wrote  tike  foUiiwkig 
postal  card  to  McNee,  the  bolder  «f  tbe  nece  <w 
which  judgment  was  rendeml:  "Jainea  Me- 
Nee,  Cottonwood  Ealto*  I  will  turn  you  over 
farmers'  notes  for  the  note  yon  hold  against 
me,— tbe  Flgn  aoto  Let  me  bear  from  you. 
F.  Praobt."  This  was  a  written  admlmloa  by 
tbe  debtor  that  tbe  party  addressed  held  a  par- 
tlculnr  note  that  waa  then  In  full  force  and  a 
binding  ebllgatlcw  on  tbe  writer  of  the  card.  In 
tbe  case  at  bar  tbe  tetter  did  not  acknowledge 
that  tbe  notea  were  an  eKlsting  obUgatloa.  and, 
If  It  has  reference  to  tbem,  they  did  not,  is  ta<7t, 
exist  as  llabllitiee,  for  they  w»re  ban^d  by  tbe 
statute.  The  oeurt  below  erred  in  boldiux  that 
the  letter  of  Andrew  was  an  "a<duiowlrdw>ent 
of  an  existing  Uab'llty"  to  Kennedy  upon  tbe 
notes  sued  on.  and  that  they  w««  tberebgr  n- 
ttevad  from  tbe  bar  of  the  statute.  Tbe  judff- 


meat  of  tbe  court  below  orast  be  revmed  at 
tbe  coBti  of  d^^idant  In  error,  with  dlivcfknt 
to  Bustabi  tbe  motion  of  defenduit  in  nror  Cor 
a  new  trlaL  Ail  tbe  juatkxs  coociattog. 


STEWARD  V.  TERRFTOHT  ex  rel.  WOODS, 

Cottuty  Attorney. 
(Supreme  Cotirt  of  Oklahoma.    Sept  4,  1896.) 

Ua  !tD AMDS— Rem  EDT  At  LaW. 

Tbe  writ  of  mandamus  will  not  be  award- 
ed when  tbe  relator  has  a  plnio  and  adetruate 
reaiedy  at  law.  Tbe  wTh  of  mandamus  is  one 
of  the  pxiniordluHry  renaeilies  rexin-ted  to  is 
coses  where  the  usual  modes  of  procedure  cau- 
not  fnruisb  the  desired  rril^.  Collet  T.  AUl- 
sea.  25  I'ac.  filti,  i  OkL  42. 
(Syllabus  by  tbe  Ooart) 

Appeal  from  district  court,  DklahomA  coun- 
ty: before  Justice  A.  G.  C,  Blerer, 

Tbls  Is  a  proceeding  In  mandamus,  Com- 
menced In  the  district  court  of  Uklahoma 
county  by  the  territory  of  Oklahoma  ex  reL 
J.  H.  Woods,  county  attorney,  to  compel 
S.  A.  Steward  to  pay  to  the  county  certain 
moneys  collected  by  S.  A.  Steward,  as  pro- 
bate Judge,  for  issuing  and  recording  mar- 
riage Ittrenaes.  Defendant  below  demurred 
to  the  petition,  which  demurrer  was  by  the 
court  overruled,  and  Judgment  awarded  as 
pmyed  for  In  the  writ  Tbe  opinion  states 
the  facta.    Defendant  at)peals.  Reversed. 

S.  A.  Steward,  J.  Milton,  and  Asp,  Bbartd 
&  Cottlngham,  for  ai^Ilant  J.  H.  Wooda 
and  J.  L.  Browa,  for  appellea, 

DAIjE.  O.  J.  AprU  SO.  1891.  J.  H.  Woods, 
county  attorney  of  Oklahoma  county,  on  the 
relation  of  the  territory  of  Ukfaihoma,  filed  ft 
petltton  for  oMindamns  la  the  district  court 
of  Oklahoma  county  against  8.  A.  Steward. 
In  snbscancc,  tbe  petition  siatea  that  Stewftrd 
was  OB  the  liikl  day  of  February,  1891;  tbe 
duly  dected  and  qualified  probate  Judge  of 
Oklahoma  county  and  territory  of  Oklahoma; 
that  during  his  CMitlnuance  In  trftlce  he  Ib- 
suhI  and  recorded  marriage  Ucenaes,  for 
which  Berrlcea,  under  tbe  law,  be  collected 
tbe  sum  of  41,280:  tbat  aid  Steward  ad- 
mits the  laMianoe  and  recording  such  11- 
ceuaes,  and  the  coliecMoa  by  him  of  the 
moneys,  and  tbat  he  has  not  paid  any  part 
thereof  Into  tbe  county  treasury  of  tbe  coun- 
ty; and  tbat  he  claims  tbe  right  lo  retain 
said  money,  under  tbe  law.  for  bis  serv- 
ices as  such  probate  judge.  Tbe  defendant 
below  dvmnrred  to  tbe  petition  upon  tba 
grouRd-HPMrst,  tbat  the  petlrlau  fb.iled  to 
state  a  cause  of  action;  and.  second,  for  the 
reason  tbat  tbe  taw  did  not  require  bim  to 
turn  over  to  the  county  treasury  tbe  money 
referreri  to  In  tbe  petttloa.  The  matter  wbb 
beard  by  the  court,  aad,  from  an  «KamlM- 
tlon  of  tbe  record,  it  does  not  avvear  that 
tbe  first  ground  ailnged  to  ttie  demurrer  woS 
seriously  m-ged  In  the  court  below,  but  that 
the  ease  waa  decided  upon  tba  tqBMttM 
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rallied  as  to  whetber  the  law  required  the 
probate  Judge  to  pay  the  moneys  collected 
from  such  Bources  Into  the  county  treasury, 
•r  whether  he  might  keep  the  same  to  com- 
pensate talm  for  bis  services  performed  in  the 
Issuing  and  recording  of  marriage  licenees. 
In  this  court,  by  brief,  counsel  urge  that 
mandamus  will  not  He  In  a  case  of  this 
character,  that  the  plaintiff  below  bad  an 
adequate  remedy  at  law,  and  that  the  de- 
murrer should  have  been  sustained  upon  the 
ground  that  the  petition  failed  to  state  a 
cause  of  action. 

Under  the  law  of  Ibis  territory,  as  found 
In  section  717,  art.  33,  c.  66,  Code  CIt.  Proc, 
It  is  found  that  this  writ  may  not  be  Issued 
in  any  case  where  there  Is  a  plain  and  ade- 
quate remedy  In  the  ordinary  course  of  the 
law.  This  same  statute,  in  effect,  was 
passed  upon  by  the  supreme  court  of  this  ter- 
ritory in  CoUet  T.  Allison,  1  Okl.  42,  26  Pac. 
C16;  and,  In  the  opinion  filed  In  that  case, 
Justice  Clark,  speaking  for  the  court,  said: 
"The  statute  further  provides  that  this  writ 
may  not  be  issued  in  any  case  where  there 
is  a  plain  and  adequate  remedy  In  the  or- 
dinary course  of  the  law.  This  la  the  gen- 
eral role  recognized  by  all  the  courts.  Not 
only  does  the  petition  fall  to  negative  the 
idea  that  the  plaintlfiF  has  any  other  mode  of 
redress,  but  It  is  apparent  that  she  has  an 
adequate  legal  remedy  by  an  action  at  law 
against  the  defendant."  The  statute  which 
we  now  have  Is  adopted  from  Kansas,  and 
is  the  same.  In  effect,  which  has  always  been 
in  force  in  that  state.  In  State  v.  McCrlllus, 
4  Kan.  250,  It  was  held  that:  "The  law  is 
that  this  writ  shall  not  be  issued  when  there 
iB  a  plain  and  adequate  remedy  in  the  ordi- 
nary course  of  law.  The  facta  show  that 
the  money  is  now  In  the  bands  of  the  treas- 
urer; that  it  is  due  the  relator,  and  he  re- 
fused to  pay  it  over.  Is  there  not  a  plain 
and  adequate  remedy  in  the  ordinary  course 
of  the  law?  An  action  against  the  treasurer 
on  his  bond  is  as  plain  a  remedy  as  a  suit 
upon  a  note,  against  a  delinquent  debtor. 
And  if,  as  was  suggested  by  counsel  on  both 
Bides,  the  qaesUon  of  the  validity  of  the  bond 
IB  to  be  raised,  such  an  action  is  a  more  ap- 
propriate one  to  try  that  question  than  is 
afforded  by  this  writ."  Again,  in  State  v. 
Stoofew^,  7  Kan.  98,  It  Is  held:  "The  writ 
of  mandamus  Is  an  extraordinary  remedy,  to 
be  resorted  to  whenever  there  Is  no  other 
appropriate  remedy.  It  will  not  t>e  Issued  in 
any  case  where  the  applicant  has  a  plain  and 
adequate  remedy,  in  the  ordinary  course  of 
the  law,  for  Ms  supposed  injury."  In  State 
V.  Bildgman,  8  Kan.  458,  It  was. held  that 
"mandamus  Is  not  a  fit  or  appropriate  rem- 
edy to  enforce  an  ordinary  bailee  to  execute 
the  terms  of  the  bailment"  And  in  that 
ease  It  was  claimed  that  a  county  treasurer 
was  holding  money  arising  from  the  sale 
of  bonds,  and  that  a  portion  of  the  money 
was  doe  the  relator,  which  tlie  treasui-er  re- 
fused to  pay.   It  was  held  that  a  aait  upon 


the  bond  of  the  treasurer  afforded  au  ample 
remedy.  In  Evans  v.  Thomas,  32  Kan.  4&9, 
4  Pac.  833,  the  court  said;  "Writs  of  man- 
damus are  not  allowed  to  parties  In  any  case 
as  a  mere  matter  of  course.  They  are  al- 
lowed only  when  parties  have  rights  to  en- 
force, and  then  only  when  they  have  no 
other  plain  and  adequate  remedy  in  the  or- 
dinary course  of  tbe  law,  and  only  when 
justice  would  be  likely  to  be  defeated  or 
frustrated  unless  the  writ  of  mandamus  be 
allowed."  This  case  was  foUowed  by  State 
T.  HannoQ,  SS  Kan.  593,  17  Pac.  186,  where- 
in the  court  stated  the  law  thus:  "AU  that 
Is  sought  by  the  proceedings  Is  to  enforce  the 
payment  of  the  salaries  and  claims  of  offi- 
cers and  servants  of  the  city.  Their  claims 
are  not  unlike  those  due  from  the  city  to  any 
ordinary  creditor,  and  hence  there  is  no  occa- 
sion to  invoke  the  extraordinary  aid  of  tbe 
courts  by  mandamus.  Mandamus  is  one  of 
the  extraordinary  writs,  and  Is  never  issued 
when  there  is  a  plain  and  adequate  remedy 
in  the  ordinary  courae  of  the  law."  Upon 
the  same  subject.  High,  BJxtr.  Rem.  $  341, 
states,  "In  conformity  with  the  general  rule. 
It  is  held  that  mandamus  will  not  lie  to  mu- 
nicipal authorities,  requiring  them  to  pay 
salaries  which  are  due  from  the  corporation 
to  its  offlcera;  a  salary  being  regarded  as  an 
indebtedness  of  the  corporation,  which  may 
be  enforced  by  action  In  asstunpslt,  and 
mandamus  is  not  designed  as  a  remedy  for 
tbe  collection  of  debts."  So,  too,  Merrill, 
Maud.  S  67,  has  stated  the  proposition  as 
follows:  "This  writ  was  designed  only  to 
meet  emergencies,— to  prevent  a  failure  of 
justice.  The  courts  Intend  that  it  shall  be 
reserved  for  extraordinary  occasions,  and  re- 
quire litigants  to  use  all  available  means  to 
obtain  the  enforcement  of  their  rights  before 
they  apply  to  the  court  for  the  assistance  of 
this  writ" 

In  tbe  case  under  consideration  the  sole 
purpose  for  which  the  writ  is  prayed  is  to 
collect  what  it  Is  claimed  is  due  from  the 
probate  Judge  to  the  county.  Probate 
judges,  under  our  law,  are  required  to  give 
bonds  for  the  faithful  performance  of  their 
duty,  and  for  the  purpose  of  securing  to  any 
person  who  may  be  Interested  any  funds 
which  may  come  into  their  possession  by 
virtue  of  their  office.  The  petition  in  tbe 
case  falls  to  show  that  there  Ib  any  reason 
whatever  to  believe  that  any  loss  will  accrue 
to  the  county  In  case  they  are  put  to  their 
remedy  at  law,  and  we  can  see  no  good  rea- 
son why  this  extraordinary  power  of  the 
court  should  be  Invoked.  By  this  decision 
we  do  not  intend  to  hold  that  no  case  may 
arise  wherein  the  court  would  not  be  Jus- 
tified in  using  this  prerogative  writ  for  the 
purpose  of  compelling  an  ofiicar  to  surrender 
money  which  came  Into  his  possession  by 
virtue  of  bis  office.  Many  cases  might  arise 
where  a  successor  in  office  could  not  prop- 
erly administer  the  functions  of  the  office 
unless  the  money  which  belonged  to  the  office 
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was  snrrendered  to  the  snccessor,  together 
with  all  other  things  pertaining  to  th«  office. 
But  in  the  case  under  couBlderation  we  think 
the  petitioner  has  failed  to  show  any  reason 
why  he  may  not  go  to  his  action  at  law,  and 
secure  to  the  connty  everything  which  might 
be  secured  by  the  remedy  invoked,  and  it 
also  appears  that  there  is  a  disputed  ques- 
tion between  the  parties  as  to  the  liability  of 
the  defendant  below  to  the  county  by  rea- 
son of  having  collected  this  money.  That 
question  should  be  considered  In  an  action 
bronght  upon  the  bond,  where  the  defendant 
may  have  a  full  opportunity  of  being  heard. 
The  Judgment  of  the  lower  court  la  reversed, 
and  the  cause  remanded,  with  directions  to 
dismiss  the  same. 

BIERER,  J.,  having  presided  at  the  trial  of 
the  cause  in  the  court  below,  not  sltUDC< 
Hie  other  jnsticea  concurred. 


MILLIKAN  T.  BOOTH. 
(Supreme  Goort  of  OUshoma.    Sept  4,  18D6.) 

DlTAnXA^WHAT  CONSnTHTBB— WiTKBSSBS— BlOHT 

TO  Crobs-Ezamisb— PbejddioiaL 
Ersor — Presu  m  ption. 

1.  A  party  is  Dot  in  defanlt  so  long  as  he  has 
a  pleading  on  file  which  makes  an  iasoe  In  the 
ease  that  requires  proof  on  the  part  of  the  op- 
posite party  in  order  to  enticie  him  to  recover. 

2.  The  right  of  cross-examiDatloo  is  a  sub- 
stantial right  of  each  party  to  the  cause,  and 
a  party  cannot  be  deprived  of  it  because,  where 
an  issue  of  fact  was  joined,  be  failed  to  appear 
at  the  time  the  cause  was  called  for  trial,  and  a 
default  was  entered  against  him;  but  on  ap- 
pearing daring  the  trial,  and  at  the  close  of  the 
testimony  of  a  witness,  tie  had  an  absolute  right 
to  cross-examine  the  witness,  a  refaaal  of  which 
1m  reversible  error. 

3.  And  where  a  part^  is  Improperly  refused 
the  right  of  crot>s-exa  mi  nation  of  a  witness,  it 
will  be  presumed  that  the  rights  of  the  party 
have  been  prejudiced  thereby. 

(Syllabuf  by  the  Oonrt.) 

Appeal  from  district  conrt,  Logan  connty; 
before  Justice  Frank  Dale. 

Action  WnUam  B.  Booth  against  B.  O. 
HflUkan.  Judgment  for  plaintiff.  Defend- 
ant appeals.  Reversed. 

Huston  &  Huston,  for  plaintiff  in  error. 
T.  H.  Soward  and  Harper  S.  Cunningham, 
for  defendant  in  error. 

BIERER,  J.  The  first  error  assigned  for 
a  reversal  of  the  judgment  below  was  in  the 
refusal  of  the  court  to  permit  counsel  for  de- 
fendant to  cross-examine  the  witnesses  for  the 
plaintiff  in  the  hearing  of  said  cause.  It  ap> 
pears  from  the  record  that  the  plaintiff 
brought  his  action  to  recover  judgment 
against  the  defendant  for  the  sum  of  $483.33, 
which  he  claimed  was  due  blm  by  reason  of 
certain  advancements  of  money  made  by  the 
plaintiff  to  the  defendant  for  the  purpose  of 
being  used  In  buytng,  selling,  trading,  and 
traffidcing  In  rftal  eatate  In  the  cl^  of  Guthrie, 
Okl.,  and  whkh  money  the  plaintiff  aUegaa 


the  defendant  had  Invested  In  certain  real  es- 
tate In  said  city  for  the  benefit  of  the  plain- 
tiff and  defendant,  and  that  the  plalnUff's 
share  of  such  investment  was  the  amount 
sued  for.  The  defendant,  to  this  petition, 
filed  a  general  denial,  and  also  subsequent 
paragraphs  admitting  that  he  had  received 
(100  from  the  plaintiff,  but  alleging  that  he 
bad  fully  paid  the  same  to  the  plaintiff;  and 
also  setting  up  a  counterclaim,  and  praying 
judgment  against  the  plaintiff  for  the  sum  of 
$35.  The  case  was  called  for  trial  on  the 
11th  day  of  April,  1894,  and  the  plaintiff  was 
placed  upon  the  witness  stand  as  a  witness 
in  bis  own  behalf.  It  appears  from  the  record 
that  at  the  conclusion  of  the  plaintlfTs  testi- 
mony the  defendant's  attorn^,  who  was  pres- 
ent, demanded  the  right  to  cross-examine  the 
plaintiff,  but  was  refused,  because  It  was  then 
0:^  o'clock,  and  because  at  9  o'clock  the  case 
was  called  and  the  defendant  called  three 
tlmest  and,  not  appearing,  was  declared  to  be 
in  default.  To  this  refusal  of  the  court  to 
permit  the  defendant  to  make  an  examhia- 
tlon  of  the  plaintiff  the  defendant  duly  ex- 
cepted, and  also  moved  for  new  trial  upon  this 
ground,  and  on  the  ground  that  the  judgment 
was  for  a  larger  amount  than  set  up  or  prayed 
for  Id  the  petition. 

The  only  question  necessary  for  our  consid- 
eration is.  did  the  court  err  in  refusing  to  per- 
mit the  cross-examination  of  theplalnttff?  The 
reason  assigned  for  such  refusal  was  that,  the 
attorney  for  the  defendant  having  failed  to 
appear  at  the  time  the  case  was  called  for 
trial,  a  default  was  entered.  The  record 
shows,  however,  that  the  defendant  had  join- 
ed issue  with  the  plaintiff  upon  his  petition, 
and  that  bis  answer  was  not  stricken  from 
the  flies,  but  remained  on  file.  Under  this 
condition  of  the  case  the  defendant  could  not 
be  defaulted.  Of  course,  although  issue  was 
joined,  the  court  might  have  proceeded  with 
the  trial  without  waiting  for  the  defendant  or 
his  counsel;  but  if  his  counsel  made  appear- 
ance at  any  time  during  the  trial  he  would 
have  the  right  to  proceed  with  the  trial,  at 
whatever  stage  he  then  appeared  in  It,  the 
same  as  If  he  bad  appeared  at  the  commence- 
ment of  the  trial;  and  his  only  loss  could  be 
such  advantages  on  the  trial  as  he  might  have 
been  able  to  gain  being  present  at  the  pro- 
ceedings as  far  as  they  had  then  gone.  It  la 
well  settled  that  after  an  Issue  Is  joined  de- 
fault cannot  be  taken  apainst  a  defendant  for 
his  failure  to  appear  wbeu  the  cause  is  called 
for  trial.  5  Am.  &  Eng.  Enc.  Law,  406.  In 
the  case  of  Moore  v.  Moore,  68  Ind.  152,  an 
Isaue  had  been  Joined  In  the  case,  and  at  the 
calling  of  the  case  tor  trial  the  defendant  fail- 
ed to  ^>pear,  and  was  defaulted.  The  court 
held:  "This  Is  erroneous.  The  answer  In  de- 
nial had  not  been  withdrawn.  A  Judgment 
cannot  be  taken  against  a  defendant  by  de- 
fault If  there  Is  an  answer  in  bar  in  the  record 
upon  which  issue  Is  taken."  In  the  case  of 
Manufacturing  Co.  v.  Caven,  68  Ind.  258,  It 
I  was  claimed  that  the  court  erred  In  proceed- 
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Inc  wltb  ttn  cftuse  whea  It  wfis  rencfa^  In 

tbe  absence  of  tbe  defendaut  or  liis  attdiv 
mya,  wttboot  calttng  and  aefaultli«  tte  de- 
fendant. The  court  Bald:  "The  failure  of 
the  defendsnts  to  appear  upon  the  trial  did 
not  operate  to  withdraw  their  pleadings.  The 
Issues  Joined  bad  to  be  tried  and  found  for 
the  phUntUr  before  be  became  entitled  to  Judg- 
ment  Tbe  appellants  claim,  as  we  gather 
from  thetr  brief,  that  tt  was  irregular  thus 
to  submit  the  cause  for  trial  without  baTlng 
calk'd  and  defaulted  them,  and  that  they  bad 
not  In  any  manner  waived  their  rlebt  to  a 
trial  by  Jury.  The  defendants  could  not  baT« 
been  defaulted  as  long  as  their  pleadings  were 
on  die,  and  there  was  no  error  in  proceeding 
with  the  trial  without  the  formality  of  calling 
them."  There  are  numerou  other  cases  hold- 
ing that  a  party  rannot  be  defaulted  after  be 
has  made  bis  answer,  and  while  bis  answer 
remains  on  file.  Maddoz  t.  FuUtam,  5  Bhi(4rf. 
203:  Kalhmd  Co.  t.  Marrhaud,  5  Iowa,  468; 
Arbuckle  t.  Bowman.  6  Iowa,  70;  Bank  v. 
Newberry,  T  Iowa,  4;  Levi  v.  Iklonroe,  11 
Iowa,  4ii3;  Knaebel  r.  SUughter  (N.  M.)  94 
Pac.  IttS.  Tbe  refiml  of  the  court  to  per- 
mit the  crosa-examloatioa  of  tbe  plaintiff  was 
sncb  error  aa  requires  a  reversal  of  tbe  cauae. 
The  cross-examination  of  a  witness  ta  a  sub- 
stantial right  which  erery  party  to  an  action 
has,  and  its  refusal  will  be  presumed  by  the 
court  to  prejudice  tbe  rtjrtita  of  tbe  party.  In 
the  case  of  Manhi  t.  Elden,  82  Ohio  St.  283, 
It  Is  said:  "The  Importanoe  of  the  right  of 
full  crosB-examinadon  of  an  adrene  witness 
can  scarcely  be  overestimated.  Aa  a  test  of 
the  accuracy,  truthfulness,  and  credibility  of 
tbe  testimony,  it  Is  Invuluable.  It  Is  the  clear 
right  of  a  party  crosa-exa  mining  to  elldt  sup- 
pressed facts  which  weaken  or  qmilffy  tbe 
caae  of  tbe  party  examining  In  chief  or  sup- 
port the  case  at  the  croes-examlDtng  party. 
Pow.  Et.  380.  *ln  any  view,  the  rlRbt  of 
cross-examination  extends  to  all  matters  con- 
nected wltb  tbe  res  gestae.'  Whart  Ev.  f 
529.  A  witness  may  be  cross-examined  aa 
to  bis  examination  ta  chief  Id  all  Its  bearinfr*. 
and  as  to  whatever  goes  tn  explain  or  modify 
what  ha  baa  stated  in  bis  examination  in 
chief.  Wilson  v  Wagar.  Stl  >Ocb.  452."  Fur- 
ther on  lo  the  opinion  It  is  said:  **It  la  daim- 
ed,  however,  that  the  Judgment  In  question 
cannot  be,  for  ttiat  reason,  reversed,  because 
It  Is  not  shown  what  the  plaintiffs  In  error  ex- 
pecti'd  or  olfered  to  prove  by  way  of  answers 
to  the  questions  propounded  on  cross-exaro- 
inatlon.  But  we  think  this  rule  can  have  do 
proper  application  to  the  cross-examination  of 
a  witness.  •  •  •  Where  a  witness,  on  bis 
examination  la  chief,  testifies  to  important 
facts  In  favor  of  the  party  calling  htm.  we 
think  prejudice  to  the  adverse  party  should 
be  presumed  to  arise  from  tbe  denial  of  the 
right  to  a  fair  and  proper  cross-examination. 
And  for  the  error  of  the  conrt  below  In  denial 
of  this  right  Ita  Judgment  will  be  rever8i<d." 
Now,  In  tbe  caae  at  bar,  tbe  record  shows  that 
tbe  pctoelsal  evidence  on  which  tUa  large 


Jvdigment  waa  rmfln^ed-^It  being  almost  $200 
more  tbaa  tbe  Aiucnint  whicb  the  plaintiff 
claimed  and  asked  for  tn  Ma  petition— was  tbe 
evidence  of  the  ptalntlff  bimseK,  and  wbo 
was  sought  to  be  cross-exatntDed.  This  er- 
ror denunda  a  rerenat  of  the  JuAgment  of 
tbe  conrt  below,  and  it  vrlll  be  ao  done,  and 
a  new  trial  ordered,  at  the  costs  of  tbe  plaUi- 
tiff  In  error.  All  the  JnatlreB  concurring,  ex- 
cept DAUS,  O.  J„  not  sitting. 


PARUN  ft  ORENDORFF  CO.  T.  SCBRAM 
et  aL 

(Sopmne  Court  of  Oklahoma.    Sept  4,  1896.) 

AS9IO:lKB!TT  PDR  BsVBPIT  OF  CKBDITORB — JOBIB- 
DICTION  OF  PrOBATB  CoCHT. 

1.  Aa  inirtnimfnt  awilgning  the  persimal  prop- 
erty at  an  iadivldml  ta  anothtq-  for  tbe  benefit 
of  the  former's  creditm  vesta  the  dhtrlct  oowC 

with  jiiriPdiotloQ  of  tlie  tniat  eetnte. 

2.  The  probate  court  lias  no  jnrlwlictlon  to 
rpndrr  a  jii(ipmptit  declariiiK  an  aRHiftament.  un- 
der our  statute,  null  and  void.  Smith  v.  Kauf- 
man, 41  Pac.  722.  3  OU.  66&  Blerer  and 
Tarsney,  JJ.,  dikarating. 

(Sylhbu  br  the  Oaart.) 

Brror  tram  pn^te  court,  Canftdlan  cons- 

ty- 

ActloD  1^  the  Parlln  ft  Orendorff  Oompaair 
against  Sidney  Bchram  and  W.  N.  Tfaomaa. 
From  an  order  dlasolrlng  an  ftttaehment, 
plaintiff  brings  error.  Affirmed. 

P.  B.  OlUett  and  M.  D.  Llbby,  for  plaintiff 
In  errw.  W.  H.  Qrigsby,  tor  defendanu  In 
error. 

DALE,  O.  J.  January  IB.  180S.  the  ParUn 
&  Orendorff  Company  aied  a  petttion  in  the 
p  roha  te  court  of  Canadian  county  praying 
Jodpment  In  the  sum  of  *y82.27  against  Sid- 
ney Scbrara  and  a  partner,  whose  name  It 
was  alleged  was  unknowu,  as  partnen  doing 
business  as  S.  Schram  ft  Co.  The  suit  was 
instituted  upon  a  contract  between  tbe  par- 
ties to  tbe  action,  by  tbe  terma  of  which  the 
Parlln  &  Orendorff  ComiMjny  ptaeed  in  the 
posseaslon  of  S.  Schram  ft  Co.  certain  farm 
Implements,  which  tbe  latter  were  to  sell, 
under  an  arrangement  that  tbe  title  to  the 
Koods  was  not  to  pnss  from  the  Parlln  ft 
Orendorff  Company  until  the  goods  were 
by  Schram  &  Go.  sold,  and  when  sold  the 
proceeds  of  the  sale  of  the  same,  whether 
caah,  notes,  or  book  accounts,  were  to  be  held 
by  Bcbram  ft  Co.  as  agent  of  the  Parlln  & 
Orendorff  Company  until  the  obilgationa  of 
Schram  ft  Co.  under  the  contract  should  be 
paid.  Under  this  contract  tbe  Parlln  ft  Oren- 
dorff Company  supplied  goods  to  Schram  ft 
Co.  to  the  amount  In  value  of  $1,448.66,  and 
at  the  befrinnlng  of  thla  action  In  tbe  court 
below  there  ^-as  sHll  due  from  Schram  ft 
Co.  to  the  PHriln  ft  Orendorff  Company  f982.- 
27.  At  the  commencement  of  tbe  action  an 
nttarhment  affidavit  was  filed  by  plaintiff  be- 
low, and  an  attnchnicLt  levied  upon  the  stOfA 
of  goods  ftnrmetly  in  tbe  poflseaalon  of  tbe 
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defendant  In  the  action.  The  grooDds  al- 
leged In  tbe  affidavit  are,  in  lubstance.  that 
the  defendant  liad.  with  Intent  to  cheat,  In- 
^ve,  and  defraud  plaintiff,  converted  to  hla 
•wn  oae,  and  tbe  use  of  the  partners  compoa- 
ing  said  firm,  all  of  the  cash,  notes,  and  ao- 
coonta  arising  from  the  sale  of  said  goods 
|ref erring  to  the  goods  furnished  under  the 
contract  as  above  set  forth),  ani]  had  refused 
to  driver  the  same  upon  demand,  and  had 
fraodulently  eontracted  the  debt  and  hinuTed 
the  obligation  for  which  the  action  was 
Itrought,  and  had  property  and  rlghta  In  ac- 
ttoa,  which  were  concealed,  and  was  about  to 
transfer  tlw  property  for  the  purpose  of  pla- 
cing It  beyond  the  reaqh  of  creditors,  and  had 
•o  transferred  proper^  with  the  Intent  to 
Under  and  delay  It  In  the  collection  of  its 
debt.  The  attachment  writ  was  duly  issued 
and  levied  upon  a  stock  of  goods  located  at 
Xokou,  and  fonnerly  In  tbe  possession  of  the 
defeadant.  Januaiy  21,  1895,  soe  W.  M. 
Thomas  served  notice  upon  the  sheriff  Hist 
he  claimed  tbe  goftds  attached,  by  virtue  of  a 
deed  of  assignment  executed  to  him  on  Jan- 
nary  7,  1S95,  by  Sidney  Bchram,  and  a  de- 
mand was  made  tor  such  ^oods.  Thomas  ap- 
plied lor  and  was  granted  leave  to  file  his 
Interplea  in  the  aethm  instituted  by  the  Par- 
Hn  ft  Orendorfl  Company,  and,  t>y  such  inter- 
plea, showed  that  on  January  7, 1885,  Sidney 
Scbram  executed  to  Jiln  a  deed  of  asaign- 
Bwnt  of  all  his  personal  property  (Bchraia 
having  no  zeal  eslaie),  and  In  such  deed  as- 
signed the  property  attached,  and  that  be 
luid  acc^ted  tbe  trust;  tbat,  at  tbe  time  of 
tbe  esecutlon  of  such  deed,  Scbram  was  In- 
Btdvent;  that  tbe  deed  was  Bled  for  record 
January  7,  1SD5;  that  tiie  ISth  day  xit 
January  be  quallfled  as  assignee  before  the 
Honorable  John  H.  Burf  om,  judfie  of  the  dis- 
trict eoort  of  Oftnadian  county;  HuA  his  bond 
bad  beoi  duly  approved  by  said  judge;  iSmt, 
at  tbe  date  of  tbe  asslgniBent.  Sidney  Schram 
was  tbe  sole  owner  of  the  goods  and  other 
personal  property;  that  tbe  suit  of  tbe  plain- 
tiff below,  ui>on  which  tbe  attachment  was 
Instltated  and  levied,  was  subsequent  to  the 
deed  of  assignment,  and  at  a  time  when  be 
CThomas)  wss  the  owner,  as  tmstee.  of  tbe 
pn^rty  levied  upon;  (that  tbe  sbo^ff  wrong- 
fully holds  the  same,  and  thereby  olMrtructs 
and  retards  the  proper  administration  of  tbe 
trust  Tbe  assignee  prayed  dlseolutlan  of  tbe 
attachment,  and  damages  In  tbe  sum  of  $300 
tor  tbe  wratgful  levy  tbereot  At  tbe  same 
time  Sidney  Schram  filed  an  answer  to  tbe 
attachment,  denyii^  the  grounds  as  set  forth 
therein,  and  stating  further  that  S.  Schram 
ft  Co.,  as  allied  In  the  ^ainttff*s  petition, 
was  In  ftict  none  other  than  Sidney  Schram; 
that  no  pacrtnersblp  la  fact  ev&e  existed;  tbat 
he  (Siiiuif  Schram)  owned  all  of  the  pn^tertr 
held  imder  tbe  Arm  name  «tf  8.  Schfan  ft  Co.; 
else  admitted  the  deed  of  assignment,  and 
■aid  tbat  be  had  transferred  all  of  blsiiffop- 
erty  to  W.  N.  Tlwmas  by  sneta  deed.  The 
dtf HidaiU,  Sidney  Schnun,  and  tbe  tntar- 


pleader.  W.  N.  Thomas,  as8lg,iwe.  joined  In  a 
motion  to  discharge  the  attachm^;  and  the 
case  was  by  the  probate  court  duly  heard, 
and  the  attachment  sustained  as  to  S. 
Schram.  The  oourt  held  tbart  tbe  deed  of  as- 
signment was  a  valid  asalgmnent  of  the  prop- 
erty of  Sidney  Schram,  and  transferred  such 
pn^erty  to  'Hiomas  before  the  attachment 
was  levied  thereon;  and  ttie  court  directed 
the  sheriff  to  return  possesE^on  of  tbe  prop- 
erty to  Thomas,  and  ordered  the  attachment 
dissolved,  on  the  motion  of  said  Thomas. 
To  reverse  the  order  dissolving  tbe  attach- 
ment on  motion  of  Thomas,  aeslRuee,  tbe  case 
Is  brought  to  this  court,  and  the  errors  as- 
signed all  go  to  the  one  question  of  the  cor- 
rectness of  the  ruling  of  the  trial  court  In  dis- 
solving tbe  attachment. 

The  deed  of  and^ment  from  Sidnegr 
Schram  Is  as  follows: 

"This  deed  of  aasUenmeot,  this  Aay  «i9»- 
cttted  by  and  between  Sidney  Sohmm.  ot 
Yukon,  Canadian  county,  and  tsrrttory  «t 
OklaboBia,  assignor  and  grantor,  of  the  first 
part,  and  W.  N.  Tbtmias,  «f  same  place,  as- 
signee and  grantee,  of  tbe  'second  part,  wtt- 
nesseth,  that  whereas,  the  par^  of  tbe  first 
part  Is  insolvent  and  unaUe  to  pay  bis  debts 
in  full  as  they  fall  due.  and  desiring  that  his 
creditors  shall  be  eqoal^  and  flafarly  dealt 
with,  he  hereby  sella,  oenveifs,  and  assigns 
to  the  party  of  the  second  part  all  his  estate 
and  property,  of  any  description  whateoever, 
and  wherer^er  situated,  to  have  and  to  bold  in 
trust  for  the  use  and  beuertt  of  all  my  credit- 
ors, and  to  dispose  of  and  apply  tbe  same  to 
and  for  the  benefit  of  my  cmlltors,  accord- 
ing to  law.  I  have  reserved  nothing  from  the 
operation  of  this  assignment,  except  such 
things  and  Items  of  property  as  are  exempt 
tij  law  to  me  as  tbe  head  of  a  family  and 
citizen  of  Oklahoma.  Qlven  under  my  hand 
and  seal  this  January  T,  1886.  Sidney 
Sohrazu.  [Seal.] 

"I,  Sidney  Schramm  do  acknowledge  the 
above  aud  foregoing  iDBtrunient  of  writing  to 
be  my  vcduntary  act  and  deed.  Signed  and 
acknowledged  In  my  presence  this  7th  day  ot 
January,  1885.  W.  J.  Clark,  County  Clerk. 
ISeal.]" 

Also  appears  the  certificate  of  Charles 
Rider,  re^ster  of  deeds,  showing  tbat  the 
atMve  Instrument  was  filed  for  record  In  tbe 
office  of  register  of  deeds  of  Canadian  county 
on  Januaiy  7,  1806.  and  an  lodoraement  upon 
the  back  of  tbe  Instrument  as  Follows: 

"I  accQit  tbe  within  trust  January  7, 
l^m.   W.  N.  Thomaa" 

In  the  court  bdow  the  case  was  tried  upon 
the  attachment  affidavit  of  tbe  plaintiff,  the 
Interplea  of  Thomas,  assignee,  and  denial  by 
Schram  ot  the  gronnds  set  forth  hi  the  at 
tacbment  affidavit,  and  tbe  reply  of  the  plain- 
tiff bdow  to  the  Interplea,  den^ng  ttw  valid- 
ity of  the  assignment 

Since  the  case'  and  the  briefs  wsre  filed  In 
fills  court  an  examlnatltsi  of  tbe  brief  of 
■l^aUsa  discloses  tbat  by  agrsenseat  tfaeie  Is 
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iDserted  In  writing,  after  the  conclusion  of 
tbe  printed  matter,  an  amenclnient  wberein 
It  la  alleged  that  the  probate  court  of  Cana- 
dian county  had  no  Jurisdiction  of  tbe  sub- 
ject-matter  of  the  action;  citing  Smith  t. 
Kaufman,  41  Pac.  722,  3  Okl.  568:  "Objec- 
tion to  tbe  jurisdiction  of  the  court,  which 
goes  to  the  power  of  the  court  over  tbe  BUb- 
ject-matter,  may  be  raised  at  any  stage  of 
the  proceedings."  Twine  v.  Carey,  2  Okl 
249,  37  Pac.  1096.  In  Myers  v.  Berry,  S  Okl. 
612,  41  Pac.  580,  this  court  bas  also  stated 
tbe  rule  thus:  "When  tbe  court  has  no  juris- 
diction  of  the  subject-matter,  eitber  party  to 
the  suit  may  avail  himself  of  the  objection 
at  any  stage  of  the  proceedings;  and,  when- 
ever the  court  takes  jurisdiction  of  the  sub- 
ject-matter. It  will,  of  Its  own  motion,  or 
when  Its  attention  Is  called  to  the  fact,  re- 
fuse to  proceed  further,  and  dismiss  the 
case."  And  In  tbe  last  case  cited  it  la  held 
that  the  objection  npon  jurisdictional  grounds 
may  be  taken  on  appeal,  after  judgment,  by 
a  party  in  whose  favor  the  jadgment  Is  ren- 
dered. And,  without  citing  further  author- 
ities, It  may  be  said  that  the  rule  is  well  set- 
tled that  an  objection  may  be  taken  for  the 
first  time  In  the  supreme  court  to  the  jnrls- 
dlctlott  of  the  court  in  which  the  action  was 
originally  Instituted,  and  if  such  objection  be 
good  the  appeal  will  be  dismissed.  Smith  t. 
Kaufman,  supra,  was  a  case  where  the  va- 
lidity of  a  deed  of  assignment  was  called  in- 
to question  In  the  probate  court  by  an  affi- 
davit of  garniehmenL  It  was  sought  there- 
by to  compel  an  assignee  to  account  for  mon- 
eys received  by  him  In  the  administration 
of  bis  trust  It  was  alleged  that  the  party 
garnished  had  not  been  legally  appointed  as- 
signee, and  the  party  procuring  the  garnish- 
ment asked  that  tbe  assignment  be  declared 
null  and  void.  The  assignee  demurred  to  tbe 
jurisdiction  of  the  court  over  such  matter. 
The  demurrer  was  overruled.  This  court  re- 
versed the  decision  of  the  probate  court, 
and,  by  Justice  Scott,  said:  "With  respect  to 
tbe  question  of  the  assignment  made  by  New- 
kirk  to  Smith,  and  the  legal  effect  and  va- 
lidity of  said  assignment,  from  augbt  that  ap- 
peal's in  the  record  and  transcript,  tlie  action 
taken  and  the  steps  pursued  In  perfecting 
the  tissignment  of  property  appear  on  their 
fAce  to  be  perfectly  regular,  and  so  far  In 
conformity  with  the  requirements  of  the 
statute  as  to  make  It  a  legal  and  valid  as- 
signment, and  to  vest  the  district  court  of 
*K'  coun^  w^th  full  control  over  the  action 
of  the  assignee,  and  of  the  funds  which 
came  Into  his  bands  as  such  assignee;  and 
we  do  not  think  that  the  probate  court  bad 
any  power  or  authority  in  this  collateral  pro- 
ceeding to  take  cognizance  of,  or  exercise  Ju- 
risdiction over,  the  subject  of  the  assignment, 
and  certainly,  under  the  allegations  of  tbe 
pleadings  of  the  plaintlfTs,  and  In  tbe  light 
of  the  evldmce  introduced,  the  court  bad  no 
power  or  authority  to  declare  sncta  asslgn- 
meat  null  and  void.  This  coold  only  have 


been  done  by  direct  action  In  the  district 
court,  having  for  its  object  the  annulment  of 
the  assignment  Itself;  and  so  long  as  no  di- 
rect st^>8  had  been  taken  in  the  proper  court. 
Impeaching  the  validity  of  the  assignment, 
the  probate  court  had  no  power  to  order  a 
diversion  of  the  funds  In  the  hands  of  the 
assignee,  and  tbe  payment  of  one  creditor  to 
the  exclusion  of  others.  And  hence  the  court 
committed  error  in  entering  np  Judgment 
against  the  assignee,  Smith,  and  requiring 
him  to  pay  the  money  Into  that  court." 

The  decision  here  quoted  from  seems  to 
have  been  fully  authorized  by  our  statute 
which  vests  tbe  district  court  of  the  terri- 
tory only  with  Jurisdiction  In  cases  of  as- 
signments for  the  benefit  of  creditors.  A 
portion  of  section  16  of  chapter  C  of  our  stat- 
utes, entitled  "Assignments,"  reads  as  fol* 
lows:  "After  the  lapse  of  six  months  from 
the  date  of  filing  his  bond,  the  assignee,  od 
motion  of  any  one  of  the  creditors,  with  ten 
days'  notice,  accompanied  by  an  affidavit  of 
the  creditor,  his  agent  or  attorney,  setting 
forth  his  claim  and  the  amount  thereof,  and 
that  no  account  has  been  filed  within  six 
months,  may  be  ordered  by  the  court,  or  by 
the  Judge  thereof,  at  any  place  In  his  Ju- 
dicial district,  to  render  an  account  of  bis- 
proceedlngs,  within  a  given  time,  to  be  fixed 
by  the  comi:,  or  the  judge  thereof,  not  to  ex- 
ceed fifteen  days.  AU  proceedings  under  this 
chapter  shall  be  subject  to  the  order  and  su- 
pervision of  the  judge  of  the  district  court 
of  the  county  In  which  such  assignment 
was  made,  and  such  judge  may,  from  time 
to  time.  In  his  discretion,  on  the  petition  of 
one  or  more  of  his  creditors,  by  order,  sta- 
tion, attachment  or  otherwise,  require  any 
assignee  or  assignees  to  render  accounts  and 
file  reports  of  his  or  tbelr  proceedings  and  of 
the  conditions  of  such  trust  estate,  and  may 
order  or  decree  distribution  thereof;  and  such 
Judge  may.  In  his  discretion,  tor  cause 
shown,  remove  any  assignee  or  asslgneea  and 
appoint  another  or  others  Instead,  who  shall 
give  such  bond  as  the  Judge,  In  view  of  the 
conditions  and  value  of  tbe  estate,  may  di- 
rect, and  such  order  or  remoTal  and  appoint- 
ment shall  In  terms  transfer  to  such  new  as- 
signee or  assignees  all  tbe  trust  estate,  real, 
personal  and  mixed,  and  may  be  recorded  In 
the  deed  records  hi  the  office  of  register  of 
deeds  of  any  connty  wherein  any  real  estate 
affected  by  the  assignment  may  be  situated. 
And  such  Judge  may  by  order,  which  may  be 
enforced  as  upon  proceedings  for  contempt, 
compel  tbe  assignee  or  assignees  removed, 
to  deliver  all  property,  money,  choses  In  ac- 
tion, book-accounta  and  vouchers,  to  tbe  as- 
signee or  assignees  so  appointed,  and  to 
make,  execute  and  deliver  to  such  new  as- 
signee or  assignees  such  deeds,  assignments 
and  transfers  as  such  Judge  may  deem  prt^i 
er,  and  to  render  a  full  account  and  r^ran 
of  all  matters  connected  with  such  trust  es- 
tate. *  *  *"  And  further  In  the  same 
section  It  Is  prorlded  that  an  asslgDee  may 
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apply  to  a  Judge  of  tbe  district  court  for  a 
discharge,  aud  tbat  tbe  Judge  may  discharge 
him  If  he  finds  he  shall  be  entitled  thereto. 
Tbe  language  of  this  section  Is  such  as  to 
leave  no  doubt  of  the  intention  of  the  leg- 
islature. It  is  the  purpose  of  tbe  l&vi  to  make 
assignees  for  the  benefit  of  creditors  wholly 
dependent  upon  the  orders  of  the  Judge  of 
the  district  court,  and  the  trust  assumed  by 
an  assignee  can  only  be  properly  exercised 
when  done  In  accordance  with  such  orders. 
If,  tben,  in  the  case  under  consideration,  tbe 
object  of  the  proceedings  in  attachment  was 
to  set  aside  entirely,  or  in  any  manner  to 
affect  the  trust  accepted  onder,  the  deed  of 
assignment,  tbe  probate  court  had  no  Juris- 
diction of  the  subject-matter.  By  his  inter- 
plea,  Thomas  showed  that  at  tbe  time  tbe 
attachment  was  run  he  was,  by  virtue  of  tbe 
assignment,  duly  acknowledged,  the  assignee 
In  possession  of  tbe  property  attached;  that 
be  had  in  good  faith  accepted  the  trust,  and 
qualified  nnder  the  law  as  assignee;  and,  fur- 
ther, that  the  Judge  of  the  district  court  had 
approved  his  bonA.  The  time  for  the  filing 
of  tbe  inventory  had  not  yet  expired,  but  he 
averred  in  bis  Interplea  that  it  was  in  prepa- 
ration. The  validity  of  the  assignment  was 
attacked  by  tbe  answer  of  tbe  plaintiff  be- 
low to  this  Interplea  of  Thomas,  and  It  seem- 
ed to  be  the  theory  in  the  trial  of  the  case 
that,  If  tbe  assignment  was  not  fraudulent 
and  set  aside,  the  attachment  of  the  plain- 
tiff would  not  avail  him.  As  we  view  tbe 
law,  tbe  probate  court  had  no  Jurisdiction 
to  declare  tbe  assignment  void  unless,  upon 
its  face,  the  instrument  purporting  to  assign 
the  pro[>erty  of  Schram  was  absolutely  void. 
The  Judge  of  the  district  court  had  already 
acquired  complete  jurisdiction  under  the  law 
of  assignments,  if  the  instrument  Itself  was 
not  a  void  Instrument,  which  Is  the  ■  claim 
made  by  the  appellants.  Section  6  of  chapter 
5,  supra,  states  what  tbe  character  of  tbe  in* 
strument  must  be  which  shall  assign  the 
property  of  one  person  to  anothw  for  the 
benefit  of  the  former's  creditors,  and  Is  as 
follows:  "Sec.  5.  An  assignment  for  the 
benefit  of  creditors  must  be  in  writing,  sub- 
scribed by  the  assignor,  or  by  his  agent* 
thereto  antborlzed  by  writing.  It  must  be 
acknowledged*  or  approved  and  certified,  in 
the  mode  prescribed  by  sections  10  and  11 
of  tbia  chapter."  The  legislature  attempted 
to  adcqpt  the  Dtfkota  alignment  law,  but 
through  the  error  of  tbe  ctanpUen  at  the 
statute,  (a  for  some  other  reason,  sections 
10  and  11  of  oor  law  on  assignments  do  not 
In  any  manner  refer  to  the  acknowledgment 
of  a  deed  or  instrument  of  assignment,  but 
«lmply  to  the  recording  thereof,  and  the  filing 
of  an  Inventory;  and  it  Is  contended  by  ap- 
pellants tbat  tbe  acknowledgment  of  the  in- 
strument was  fatally  defective  because  nei- 
ther In  conformity  with  the  assignment  laws 
of  tbe  state  of  Dakota,  nor  of  the  laws  re- 
lating to  the  recording  of  deeds  in  thla  ter- 
ritory. However  that  may  be,— and  upon 


that  question  we  do  not  now  pass,— whether 
tbe  Instrument  by  which  tbe  property  attach- 
ed was  properly  acknowledged  or  not.  It  Is 
clear  tbat  the  same  is  not  void  upon  Its  face. 
The  statute  requires  that  an  assignment  for 
the  benefit  of  creditors  must  be  In  writing, 
Bubscslbed  by  the' assignor,  or  by  his  agent 
thereto  authorized  In  writing,  and  must  be 
acknowledged  or  approved  and  certified.  All 
of  these  requirements  have  been  fully  com- 
plied with,  unless  it  may  be  In  tbe  acknowl- 
edgment, and  in  tbat  there  was  an  evident 
attempt  at  compliance  with  tbe  law.  The  as- 
signment must  stand  nntll  it  Is  judicially 
found  that  in  tbe  acknowledgment  there  was 
some  error,  or  not  a  sufflclent  compliance 
with  the  law  which  would  make  the  aasign- 
ment  illegal.  This  matter  could  only  be  de- 
termined in  a  direct  attack,  and  in  the  form 
created  by  law  for  the  purpose  of  trying  tbe 
qaestion.  As  before  stated,  in  order  for  tbe 
attachment  to  succeed  It  was  necessary  for 
tbe  probate  court  to  bold  the  assignment 
void.  Inasmuch  as  tbe  Instrument  aaslgiking 
tbe  property  was  not  void  npon  its  face,  It 
Is  not  subject  to  a  collateral  attack  In  tbla 
manner,  but  can  only  be  set  aside  In  a  pnver 
proceeding  In  tbe  district  court  ^its  case 
comes  squarely  within  the  principle  laid 
down  in  Smith  v.  Kaufman,  supra,  and  tbe 
Judgment  ot  ttke  lower  court  must  be  af- 
firmed. 

BIEBER,  J.  JusUee  TAB8NBY  and  I  con- 
cur In  affirming  the  Judgment  in  this  case, 
bnt  believe  tbat  It  should  be  done  np<m  the 
merits  of  the  case,  and  not  upon  tbe  ground 
of  want  of  Jurisdiction  In  tbe  probate  court 
In  our  Judgment,  that  question  has  no  place 
in  this  cause,  and  we  do  not  aaient  to  wlut 
la  said  on  tbat  subject 


DABLINaXON-MILLDB  LUMBBR  00.  T. 
HALL. 

(Supreme  Court  of  Oklahoma.   Sept  i,  IBM.) 

Fbobatb  Court  Birrmo  as  a  Josnoa  OP  ths 

PiAOB—AppEALi— Dismissal. 
A  party  appealing  from  a  judgment  of  a 
probate  court,  sitting  as  a  justice  of  the  peace, 
may  dismiss  such  appeal  at  any  time  before  tiie 
commencemeDt  of  the  trial  in  tbe  district  court, 
withoat  tbe  consent  of  the  other  party;  and 
upon  such  dismisBai  the  judgment  of  the  pro- 
rate court  Is  restored,  and  bas  tbe  same  force 
and  effect  as  though  no  appeal  bad  be«n  taken. 
It  is  error  for  the  district  court  to  refuse  to 
permit  such  appeal  to  be  dismissed,  and  to  pro- 
ceed thereafter  with  the  trial  of  the  cause  np- 
on the  merits. 
(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Logan  county. 

Action  by  the  Darlington-Mliler  Lumber 
Company  against  A.  S.  Hall.  Judgment  In 
the  probate  court  for  plaintiflF,  and  defendant 
appeals  to  the  district  court.  From  tbe  Judg- 
ment therein,  defendant  appeals.  Reversed. 

H.  R.  X'burstou,  for  appellant  Keaton  & 
Gotteral,  tor  appellee. 
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TARSXBY,  J.  AcHcD  commenw^l  In  the 
probate  <?onrt  af  Logan  oouirty  bj  the-  appel'- 
lee  to  recover  of  the  appellant  a  btlaoce  of 
966.50  OD  accoDDt  fcr  Inniber  boM  aod  deliv- 
ered. Appellant  answered  hi  said  cause  Bet- 
ting up  a  coanteretaliQ.  asking  that  tbe  sama 
be  set  off  against  tbe  clalni  of  tbe  appellee, 
and  for  judgiuest  over  for  913.21.  Judgment 
In  the  probate  court  for  tbe  plalotlflf  therein 
for  $1  and  costs.  Appealed  to  the  district 
court  of  Logan  county  by  the  defendant.  Mo- 
tion In  tbe  (tiatrlct  court,  filed  by  appellant 
herein,  to  dlemlsa  hie  appeal  In  said  cansc) 
which  motion  was  on  April  IS.  1894,  sustain- 
ed, and  by  order  of  the  district  eoart  the  ap- 
peal was  dismissed.  Thereafter,  on  the  2d 
day  of  July,  iSd4,  appellee  herein  filed  bis 
motkn  to  Tacate  the  order  dismissing  said  ap^ 
peal,  aad  thereafter,  cm  tbe  Ist  day  of  Sep- 
tember, 1894,  said  motlofi  wa»  by  tbe  court 
coBstdered  and  sustainei^,  to  wbicb  ruling  ct 
the  coBFt  tbe  appellant  dvly  excepted.  Afte^ 
wards,  on  the  23d  d»y  ©f  October,  tbe 
appellant  faerela  tiled  his  motion  to  dismiss 
said  aippeal,  which  motloB  was  oa  the  same 
day  overruled.  On  aald  day  tbe  caase  was 
tried  Id  the  distFlct  court  upon  the  merita^ 
the  appeSant  bereln  having  flrsC.  by  leave  of 
Um  court,  filed  there4fl  an  amended  answer 
•eCtlDg  up  tbe  fact  that  subsequent  to  the  or- 
der of  said  courf  dismissing  said  appeal,  and 
prior  to  the  order  of  the  court  setting  aside 
said  order  of  dismissal,  appellant  had  paid  to 
tbe  cleric  of  said  eourp  the- amount  of  »ald  J^idg- 
mant,  togerher  wltb  all  costa  accrued  tbereln-. 
And  the  aald  court  rendered  Judgment  in  said 
caiase  in  favor  of  tbe  appellee  herein,  and 
■gainst  the  appedant,  for  the  sum  of  980.17, 
and  S&flT  attomeT's  fees,  and  for  eoata  of  siM. 
The  ai^llast  duly  excepted,  and  bas  brragbt 
the  case  to  this  court  by  appeal. 

The  only  error  complained  of  or  question 
raised  by  the  appellant  in  this  court  arises  out 
of  the  action  of  tbe  district  court.  In  reinstat- 
ing aald  oaase  aftep  soatatalng  Vbe  mottoD  to 
dismiss  the  appeal  tbereln.  Counsel  for  ap- 
pelant contends  that  the  appellant,  barrtng 
taken  tbe  appeal  from  tbe  judgment  of  tbt 
probate  court,  had  tbe  right  to  control  said 
appeal;  and  might  dismtea  the  same  without 
tbe  consent  of  the  otht:r  party  to  such  ap- 
peaL  We  think  this  CfHitentlon  must  be  aus- 
talsed.  We  have  been  cited  to  but  one  ao- 
ttiorit7  by  counsel  for  either  party  In  tbis 
cause  which  bears  upon  tbe  issue  presented, 
namely,  tbe  case  of  Railroad  Co.  v.  Hammond, 
25  Kan.  20%  which  is  directly  In  point.  In 
that  case  Mr.  Justice  Brewer  says:  "Without 
noticing  any  further  ojatters  m  tbe  record, 
we  are  clearly  of  opinion  that  tbe  court  erred 
in  ovemillDg  this  motion.  [A  motion  by  ap- 
pellant to  dismiss  his  appeal,  tak.cn  from  the 
judgment  of  a  Justice  of  the  peace.]  A  party 
who  takes  an  appeal  can  withdraw  It  at  any 
time  before  tbe  eoTimencement  of  the  trial, 
and  probably  at  any  time  before  final  submla- 
^on  of  the  case.  Generally,  It  Is  true,  in  le- 
gal proceedings,  that  a  movlag  part7  ma/ 


abandon  hts  proceedings  at  any  time  before 
the  final  sobmlaBloQ.  AB'  appeal  la  simp^f 
tbe  proceeding  of  (»e  party,  the  appeltaai. 
It  Is  aa  much  under  his  eontrol  am  the  prose- 
cntloB  of  an  original  actlow  la  under  ttae  cob- 
trol  of  tbe  plivlutirr."  ABd-  la  that  case  the 
court  held  that  It  was  error  on  the  part  of  tbe 
district  court  to  refuse  to  permit  the-  apf>el- 
lant  to  dismiss  his  appeal.  In  Bacon  v.  Law- 
rence, 26  111.  53,  It  was  beld  that  an  appellant 
tn  a  case  appealed  from  a  Justice  court  to  the 
circuit  court  had  an  undoubted  rijtht  to  dis- 
miss his  appeal.  The  court  says:  "If  tbe  ap- 
pellee la  not  satfsfled  with  the  Jtidgment  of 
the  Justice  or  tbe  peace,  be  should  himself 
have  taken  an  appeal.  By  net  doing  so  be 
acquiesced  In  that  Jndgment.  and  must  now  tie 
content  with  It.  Taking-  a»  appeal  by  one 
party  does  not  deprive  the  other  of  the  rlgtit 
to  do  the  same  tnlng.'*  In  Tb^  Delta  r. 
Walker,  24  III.  288,  Mr.  J>aBtlee  Breese  nays: 
"Upon  the  remaining  poltrt.  that  the  court  re- 
fused' to  allow  the-  appellant  to  dismiss  hts  ap> 
peal,  we  have  this  to  say:  that  as  a  general 
rule  a  party  can  dismhw  his  appeal,  but  tbe 
motfon  must  be  mado  at  a  proper  time.  In 
this  ease  the  parties  had  proceeded  to  trial 
before  the  court,  and  a  full  Investigation  waa 
had,  and  tbe  court  bad  found  its  verdlcL 
Subaeqaently  the  defendant:  entered  bis  mo- 
tion' for  a  new  trial,  which  was  overruled,  at 
which  stage  the  appellant  atoved  to  disralsi 
his  appeal  We  ^ink  S(Hne  discretionary 
power  in  such  a  case  should  vest  in  a  court  to 
allow  or  disallow  such  a  motton  at  sucb  a 
stage  of  tbe  proceedings. "  And  in  Lsttimn's 
and  Demlng*s  Appeals.  9  Wall.  140;  ttae  syHa- 
buB  of  tbe  case  le,  "An  appellant  has  a  right 
to  have  bis  appeal  dismlssled,  notwithstanding 
tbe  opposition-  of  the  other  side."  Counsel  for 
appellee  has  dted  us  to  a  number  of  cases  de- 
cided by  tbe  supreme  cowrt  of  MIsaonrI,  to  tbe 
effect  that  when  an  uppeal  ta  taken  from  tbe 
^gOKBt  of  a  Justlt^e  tbe  perfecting  of  the 
appeal  divests  the  Judgment  of  Its  legal  ef- 
fect; that  tbe  appellate  court  becomea  poa- 
seesed  of  tbe  cause,  and  must  enter  a  Judfr- 
aoent  of  In  own.  disregarding  the  evidence 
before  the  Juatlee,  and  the  mlfnga  (riT  tbe  Jus- 
tice. The  statutes  <^  Missouri  upon  which 
these  decisions  are  based  Is  entirely  dlsslmilar 
to  that  imder  which  tbe  appeal  waa  taken 
from  t^e  proimte  court  In  the  case  at  bar;  tbe 
statute  of  Missouri  providing  that  where  tbe 
appeai  l»  dismissed  tre  Judgment  of  the  Jus- 
tice shaH  be  afflrmeil  by  the  circuit  court,  and 
thereupor.  sucb  Judgment  becomes  a  Judg- 
ment of  tbe  drcB^t  court,  and  is  enforced 
therein.  We  are  clearly-  of  the  c^tnlon  that 
the  district  court  erred  in  sustaining  the  mo- 
tion of  the  appellee  to  lelnstate  said  cause 
after  tbe  appeal  bad  been  dismissed,  and  In 
refusing  to  sustain  the  second  motion  of  ap- 
pellant for  leave  to  dismiss  his  appeal,  and  In 
proceeding  thereafter  Mith  the  trial  of  said 
cause,  and  rendering  a  Judgment  therein.  For 
ttae  reasons  stated  tbe  .Judgment  ot  ttae  district 
court  win  be  reveraed,  with  Inatmctloiia  to 
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tito  oonvt  bdow  to  Bintatn  the  mottm  •£ 
peUoat,  Hvl  diaodss  the  eppcel  Iran  Ike 
judgioeiit  of  tba  probate  eaiuU.  AiL  ceoeiir 
Id  tlia  Judgnunt 


PITTMAN  T.  CITY  OF  EL  RENO. 
(Snpramc-  Coart  o£  QklaboDUU    S«pt.  4^  ISSS.) 

DBriOTITB  BlDSWAtill— GomiUBDTOBT  NnUSKMB. 

— DsHOKmBR  n>  Etidbhok. 

1.  If  a  perPOD  knows  there  is  a  daiia«oti8 
place  Id  a  eidewalk,  and  Ue  attempts  to  une  tbe 
walk,  and,  tn  conaeqnence  of  the  dBrknew  of 
tiie  niirht.  or  hj  raasra  of  waakmed  q«^bt,  he 
ia  anable  to  aecunteUi  deterniiDe  the  vuet  k>- 
CBtion  of  the  point  of  dangen,  be  baa  no  reason 
to  complain  of  any  Injury  he  may  auatain  by 
reason  of  the  fact  that  he-  was  uoable  to  croaa 
tbe  datUEeiroua  place  in.  safrty. 

2.  Undec  the  Code  of  1890,  in  an  action 
bronffht,  fonndn]  on  a  claim  of  damages,  by 
reflSDB  of  injnry  reoelTed  on  account  of  a  defect 
Id  t^e  sidewalk,  whpp©.  at  tbe  ctHichiaiott  ot  tbe 
testiuiany  for  the  plaintifE,  the  detoodaDt  tendier- 
ed  a  demorrer,  nnd  wtiare,  ander  tbe  facts  as 
eatabHshed  by  plaintiff's  ertdence,  it  clearly  ap- 
peared that  ttie  plaintiff  was  gnilty  of  coatrib- 
■toi7  aeglifieBcet  Mdi..  that  it  waa  the-  dal?  of 
the  Judge  of  tbe  trial  court  to  say,  as  a  mat- 
ter at  law,  whether  or  not,  nnder  toe  conceded 
fiictat  Hie  plaintiff  wae  guilty  of  contribntorr 
aeirl^CBeec  and'  further  heU  tiiat,  where  suoh 
factai  shewaA  cmttrlbntorr  BegUgeocei  it  was 
the  dnt^  of  the  trial  judge  to  anatslb  the  de- 
rnmrer. 

Seett,  dlsBPDtlng-. 
(SjOhbiM  hr  tte  etiiirt.)' 

Defendant  In  eitor  filed  its  petition  for  a  re- 
hearing, and*  tbe  aame  waa  granted  at  tta 
June  sitting  of  this  term.  Tlie  material'  facts 
are  stated  In  tbe  fbrmer  opinion  <37  Pac  851) 
and  tn  this  optuloo.  Former  oplbloa  reversed. 

Forreat  &  Qmn,  E.  B.  Blaine.,  and  W.  H. 
Crllpjr.  Sot  plaintim  In  errov.  £><  W..  Talbot, 
John  L.  DUle,,  tad  jAbn  Sehnook,  Js..  for  de- 
fBndaut.te  vma^ 

DAJLML  Ol  I.  Upoo)  peMloa  foi*  triiearlng 
tlie  iRtipoattloai  fordblr  preaeated  ttiat  this 
court,  iB  ItsifonBar  opinion.  IMled  to.  reach  a 
correct  paochBlan.  upon  tbe<  pilmaiy  qaeation 
iBTolTed  In  this  case.  TMs  cose  arose  under 
tbe  Code  ot  189A.  At  the  conclusion'  oC  the 
plalotdlTs  testimony  tbe  deftodaat  flled  a  de- 
murrer, and  tendered,  all  thft  evldeoca  Tbe 
txiai  court  sustained  such  demonier,  and  the 
sole  qnestloQ  befbra  osi  Is  tbe  ruling'  opan  the 
demarver.  The^  fhets  as  sat  fortb  In  tiie 
Dormer  oplatoa  ane  eetrect,  and.  summarized, 
may  be  stated  as-  fiollowa:  Tbe  plolntdft  In 
error  resided  In  tbe  city  of  El  Ucno,  and  at 
the  time  of  tbe  accident  was  74  years  oldL 
Six  months  prior  to  tbe  date  when  be  received 
tbe  Injury,  be  was  walking  by  tbe  place  where 
be  was  Injured,  saw  tbe  dangerous  character 
of  the  walli.  and  called  attention  to  such  da»- 
ger,  and  pointed  it  out  to  his  companion  as.  a 
place  where  a  man  was  likely  to  st^  Into  and 
kill  himself.  He  Ba>w  tbe  defect  almost  ev- 
ery day  from  tbe  time  be  fii-st  noticed  It  antU 
be  was  afterwards,  injured.  It  was  dark  at 
the  tlmei  oC  ttta  aoddent.  Hla  ayeslgbt  wag 


dtm.  Tbe  dangerons  place  exfendW  across 
tbe  CmU  width  of  tbe  aidewalk.  At  tbe  time 
of  the  accident  be  bad  in  miod  tbe  def^t^ve 
place  tax  tba  wallci  Its  exact  location,  aod  Its 
dangarans  eondltio^  and  was  watching  fbr 
aoeta  defective  place*  at  tbe  time  tbe  Injury 
waM  eeoetved.  The  dellect!  lb  tbe  aldewnlk 
eonalsted'  In  an  offset  Id  tba>  walk  of  about  10 
InobeB,  and  «  space  of  8  or  10  Inches,  at  the 
place  where-  the  lower  abutted  on  tbe  upper 
walk,  ma  open,— not  covered  by  a  b>^ard.  To 
aae  tba  langoage  of  tbe  plaintiff  will  best  nbow 
tbe  eozxtttlon  of  tbe  sidewalk  and  tbe  exact 
manner  wblcta  tbe  Injury  occurred:  "There 
was.  an  eUset  la  the  sldewallc  there  ef  prob- 
ably some  ten  inohei,  and  down  here,  at  tbe 
tower  part,  tbsM-  was  abont  eight  Inches  with- 
out a  boatd.  I  caught  tbe  low  beard  with  ray 
toe,  and,  missing  tbe  high  board,  It  being'  a 
dark  ni^t.  and  me  watolring  for  It^  It  being 
after  night,  and  the  llgbb  sbialng  tbrotrgh  tbe 
doots  and-  adndews^  I  eould  not  see  It,  know- 
ing that  tbe  plaoe  was  tbere^  and  stepping 
dsar  ov«r  it.  I  oaugbt  tte  low  part  vTttb 
my  toe,  wbleb,  Unwed  the  wbtrfe  of  my  body 
back:  on  tbe  calf  of  my  1^,  and  wblch  crushed 
tbe  caU  of'my  leg.'"  And  tn-ane*her  plaee  be 
sayse  "Tbe  light  sbiatng  out  of  the  doors-  and 
windows  there,  making  tiie  stpaets  dark  In 
■une  placGS.  and  in  othat  places  making  it 
li^A,  and  I  was'  looking'  for  tba«  place  tbere, 
as  t  knewi  where  It  was.  but  happened  to  miss 
It^  anA  I  stepped  dear  over  it-."  Purttaer  on 
In  bi»  testimony,  after  stating'  when  and  under 
what  dremnstanees  be  first  obtained  a  knowl- 
edge of  the  oondttlon  of  tbe  dangerous  charae- 
tn  of  tbe  sidewalk,  Sie  followtag  questions 
and  answers  were  asked  and  given:  "Q.  When 
did  yon  next  see  that  place?  A.  I  moved  to 
tbe  town  on  the  2Mib  or  Sist  ot  BEarch;  1892. 
Q.  When  did  you'  Q«t  see  this  hotel  A.  Ev- 
ery day.  Q.  Yon  paeaed'  along-  tSwre  every 
day^  A.  Tes,  tAr,  I>  peesed- tbere  every  day. 
I  cannot  say  I  passed  It  every  ■  day;  but  prac- 
tically every  day.  Q,  Toa'  alwaya  noticed  It 
aa  you  went  alongT^  A.  Tes,  sir.  Q.  Yon 
knew,  all  of'  this  tlme«  the  condition  of  tbe 
sidewallG^  A.  Certainly,  and  I  was  watdilng 
for  it  tii&  very         I  got  bnrt." 

Tbe  extracts  bera  set  fortfr  will  convey  a 
olrar  nndevstsndlng  of  tbe  question  bronght 
beftm  tbe  trial  court  raised  on  ttte  demurrer: 
As  ft  proposition  of  law,  was  the  plaintiff 
guilty  of  soeb  oontilbntory  negligence  as  to 
pvevent  Ms-  re*overy7  Upon  the  demurrer 
being-  interposed,  it  then-  dievolved  upon  the 
court  to  annoDDce  the  law  as  ai>pllcable  to 
all  tbe  facts  established,  or  reasonably  in- 
ferable from  the  facts  proved.  Negligence 
la  a  mixed  question  of  law  and  fact.  When 
tbe  evidence  la  conflicting,  tbe  question  of 
fact  should  be  submitted  to  the  jury;  but 
where  there  is  no  dispute  as  to  the  fact,  It  Is 
tlieo  a  question  of  law  for  the  court.  City  of 
Indianapolis  v.  Cook,  09  Ind.  14;  Town  of 
Gosport  V.  Evans,  112  Ind.  133,  13  N.  E.  25«. 
Tbe  court  was  therefore  bound  to  determine, 
aa  a  matter  ot  law,  raised  by  the  demurrer. 
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whether  or  not  the  plaintiff  per  se  was 
guilty  of  contributory  negligence.  Tlie  law 
of  negligence,  it  may  be  safely  stated,  Is  a 
proposition  which  gives  the  court  more  trou- 
ble in  accurately  defining  than  does  any  other 
question  In  the  realm  of  the  law.  In  almost 
every  case  where  damages  are  sought  from 
a  municipality,  or  other  corporation,  for  per- 
sonal injuries  received,  the  defense  Is  con- 
tributory negligence.  In  general,  it  may  be 
stated  that  the  term  "contributory  negli- 
gence" Is  well  understood,  but  In  the  applica- 
tion of  the  law  to  a  given  state  of  facts  great 
difficulty  is  experienced.  In  almost  all  cases 
we  find  the  facta  and  the  law  so  closely  In- 
termingled that  it  frequently  becomes  very 
hard  to  determine  when  the  questions  in- 
volved are  matters  of  fact  for  a  Jury  or  ques- 
tions of  law  for  the  court.  And  perhaps  It 
is  well  to  say  that,  while  general  principles 
may  be  applied  from  which  legal  conclusions 
may  be  drawn,  yet  each  case  involving  the 
question  of  ctmtrlbutory  negligence  must  be 
determined  in  the  light  of  the  facts  and  cir- 
cumstances surrounding  that  particular  case. 
The  authorities  are  very  numerous,  and  so 
much  at  variance  that  it  would  be  unpn^t- 
able  to  attempt  to  classify  or  review  ttma. 
But,  inasmuch  as  the  Code  of  1890  came 
from  Indiana,  and  our  climatic  and  other 
conditions  are  somewhat  similar,  we  have 
given  the  law,  as  announced  by  the  supreme 
court  of  that  state,  great  weight  Very  many 
cases  have  been  decided  In  that  state  where- 
in the  law  of  contributory  negligence  was 
Involved.  The  first  case  which  we  note  Is 
President,  etc.,  v.  Dusoncatt,  2  Ind.  686, 
wherein  the  court  lays  down  the  following 
rule:  "If  a  person  knows  there  is  an  obstruc- 
tion in  a  street,  and  he  attempts  to  pass  the 
place,  when,  in  consequence  of  the  darkness 
of  the  nlgfat,  or  the  rise  of  water  over  the 
street,  be  cannot  see  the  obstruction,  he  has 
no  reason  to  complain  of  the  Injury  he  may 
receive  on  that  occasion.  He  takes  the  risk 
in  such  case  upon  himself,"— citing  Farnum 
v.  Town  of  Concord,  2  N.  H.  392.  In  Bruker 
T.  Town  of  Covington,  69  Ind.  33,  the  rule  Is 
farther  discussed  upon  instructions  given  to 
the  Jury  by  the  trial  court,  which  instruc- 
tions read  as  follows:  "(1)  If  the  plaintiff 
knew  the  opening  in  the  cellar  way  was  in 
the  sidewalk,  and  he  attempted  to  pass  the 
place  where  it  was,  when,  in  consequence  of 
the  darkness  of  the  night,  he  could  not  see 
It,  he  has  no  legal  reason  to  complain  of  the 
Injury  be  received  on  account  of  the  fact 
that  the  opening  or  cellar  way  was  there.  In 
such  case  he  must  be  treated  as  having  taken 
the  risk  upon  himself,  and  this,  too,  although 
at  the  time  the  fact  of  the  existence  of  the 
opening  was  not  present  to  the  plaintiff's 
mind.  (2)  If  the  cellar  way  was  an  open 
one,  and  the  plaintiff  knew  its  location,  and 
that  It  was  an  open  one  In  the  sidewalk,  be 
must  be  held  to  know  that  there  was  danger 
of  falling  in  it  when  passing  the  place  on  a 
dai^  nlgbt.  and  he  cannot  recover  If,  vltb 


knowle^e  of  the  existence  of  the  opening 
described  in  the  complaint,  he  attempted  to 
pass  it  on  a  dark  night,  and  In  such  attempt 
was  injured  by  falling  Into  It."  The  court 
approved  the  Instructions  as  given,  and  stat- 
ed that  it  was  unquestionably  the  law,  and 
cite  the  language  above  quoted  in  President, 
etc.,  T.  Dusoncatt,  supra,  and  say:  "That 
case  has  been  approved  in  principle  and  fol- 
lowed by  this  court  In  nninerons  cases,  and 
the  rule  recognized  by  it  as  to  contributory 
negligence  may  be  regarded  as  the  settled 
law  of  this  state."  And  the  opinion  con- 
cludes as  follows:  "To  sustain  the  defense 
In  this  case,  it  was  sufficient  to  show  that 
the  plaintiff  had  knowledge  of  the  obstruc- 
tion. Having  such  knowledge,  it  was  for  the 
plaintiff  to  Judge  for  himself  as  to  the  dan- 
gerous character  of  the  obstruction,  and  take 
the  risk  accordingly,  If  be  runs  upon  it." 
A  large  number  of  cases  are  cited  in  support 
of  the  doctrine  announced  In  the  decision. 
In  Railway  Co.  v.  Brannagan,  76  Ind. 
with  reference  to  this  subject,  this  language 
is  used:  "It  Is  the  duty  of  the  plaintiff  to 
prove,  and  the  right  of  the  defendant,  who 
is  chEU^ed  with  negligence  causing  an  injury, 
that  he  should  prove,  by  satisfactory  evi- 
dence, that  he  did  not  contribute  to  the  in- 
jury by  any  negligence  on  his  part  This 
proof,  in  some  form,  constitutes  a  part  (rf 
the  plalntUTs  case,"— and  concludes  by  say- 
ing: "It  is  unnecessary,  however,  to  multi- 
ply citations,  for  the  rule  has  been  long  and 
firmly  settled  In  this  state  that  the  evidence 
must  show  that  the  plaintiff.  In  actions  to 
recover  for  an  injury  resalting  from  negli- 
gence of  another,  was  himself  free  from 
contributory  negligence."  In  City  of  Indian- 
apolis V.  Cook,  99  Ind.  10.  we  have  a  case 
very  similar  to  the  one  under  considera- 
tion. The  facts,  as  found  by  the  court  are 
as  follows:  "In  the  sidewalk  In  front  of  the 
premises  Of  Reichwein,  on  Market  street,  in 
the  city  of  Indianapolis,  there  was  a  water 
box,  six  by  seven  and  one-half  Inches  In 
size,  and  extending  one  and  a  quarter  inches 
above  the  level  of  the  sidewalk.  The  ap- 
pellee stumbled  and  fell  over  said  water  l>ox 
on  the  night  of  December  30,  18S1,  receiving 
the  injuries  complained  of  in  the  present  ac- 
tion. At  the  time  of  the  accident  It  was 
dark,  and  raining,  and  difficult  for  the  ap- 
pellee to  see  the  water  box.  Sbe  was  at 
that  time  well  acquainted  with  the  condition 
and  situation  of  the  water  box,  having  for 
about  sixty  days  prior  thereto  passed  over 
the  part  of  the  sidewalk  where  it  was  locatel 
as  often  as  two  or  three  times  each  day." 
And  upon  such  a  state  of  facts  the  court  con- 
cludes: "From  the  nature  of  the  obstruction 
in  question,  with  the  appellee's  knowledge  of 
its  condition  and  situation,  It  Is  manifest  that 
with  ordinary  care,  sbe  might  have  passed 
It  either  to  the  right  or  to  the  left,  or  stepped 
over  It,  with  safety.  It  seems  that  it  was 
not  80  dark  but  that  she  could  see  the  water 
bu;  bat,  if  tbe  darkncM  had  been  ever  ae 
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great,  care  In  proridlng  a  llgbt,  or  tn  walk- 
ing, would  have  avoided  stumbling  and  fall- 
ing over  the  alleged  obstruction.  We  think 
that  this  was  a  case  where  knowledge,  such 
as  was  possessed  by  appellee,  of  the  existence 
of  the  defect  or  obstruction  In  the  sidewalk, 
which  caused  the  injury,  was  conclusive  of 
contributory  negligence."  Voluminous  cita- 
tions are  given  by  the  court  in  support  of  the 
position  taken  in  that  case.  In  Town  of 
Gosport  T.  Kvans,  112  Ind.  133,  13  N.  £.  250, 
the  question  of  what  In  law  constitutes  con- 
ttibutory  negligence  Is  discussed,  and  this 
statement  of  Lord  EUenborough  In  Butter- 
field  V.  Forrester,  11  East.  60,  is  quoted  with 
approval:  "A  party  Is  not  to  cast  himffelf 
upon  an  obstruction  which  has  been  made 
by  the  fault  of  another,  and  avail  himself  of 
it,  if  he  do  not  himself  use  common  and 
ordinary  caution  to  be  In  the  right  Two 
t];iDgs  must  concur  to  support  this  action; 
an  obstruction  in  the  road  by  the  fault  of  the 
defendant,  and  do  want  of  ordinary  care  t6 
avoid  It  on  the  part  of  the  plaintiff."  In  dis- 
cuBsing  the  rule  as  above  quoted,  the  court 
says:  "This  rule,  stated  In  different  lan- 
guage, has  been  consistently  and  uniformly 
declared  and  adhered  to  by  appellate  courts 
In  every  common-law  Jurisdiction;"  citing 
Beach,  Contrlb.  Neg.  H  7.  77,  and  a  number  of 
cases.  Following  this,  In  the  same  opinion, 
the  court  further  says:  "One  who  knows  of 
the  dangerous  obstruction  in  the  street  or 
sidewalk,  and  yet  attempts  to  pass  It,  when, 
on  account  of  darkness  or  other  hindering 
causes,  he  cannot  see  so  as  to  avoid  it,  takes 
ttae  risk  npcm  himself.  For  a  much  greater 
reason  does  he  take  the  risk  upon  Iilmself  If, 
seeing  an  obstruction,  and  knowing  Its  dan- 
gerous character,  be  deliberately  goes  Into  or 
upoa  it,  when  he  was  under  no  compulsion 
to  go,  or  might  have  avoided  by  going 
around."  Numerous  other  cases  will  be 
found  In  Indiana  which  support  this  doctrine 
announced  in  the  quotations  above  set  out 
from  the  supreme  court  of  that  state.  In 
Horton  t.  Inhabitants  of  Ipswich.  12  Cusb. 
488,  the  rule  is  announced  as  follows:  "The 
real  point  is,  not  whether  the  plaintiff  was 
chai^eable  with  any  negligence  In  making 
his  way  over  the  road,  after  he  had  entered 
upon  It;  but  wliether  he  knew,  or  had  reason 
to  believe,  that  the  road  was  dangerous  when 
be  entered  on  it,  or  before  he  reached  any 
dangerous  place.  If  so,  he  could  not,  in  the 
exercise  of  ordinary  prudence,  proceed,  and 
take  bis  chance,  and,  if  he  should  actually 
sustain  damage,  look  to  the  town  for  Indem- 
nity." In  City  of  Erie  v.  Maglll,  101  Pa.  St. 
ni6,  we  find  the  same  doctrine  adhered  to. 
To  the  same  effect  are  Parkhill  v.  Town  of 
Brighton.  61  Iowa,  103,  15  N.  W.  853;  Coriett 
T.  Olty  of  Leavenworth.  27  Kan.  673;  Schaef- 
ler  T.  City  of  Sandusky,  33  Ohio  St.  246;  Dur- 
Uln  V.  City  of  Troy,  61  Barb.  437;  City  of  Cen- 
tralla  v.  Krouse,  64  lit  10.  Many  other  deci- 
sions from  different  states  may  be  found 
tiolding  to  the  same  role,  and  that  this  is 
T.46r.no.6— 82 


the  general  doctrine  throughout  this  country 
wUI  not  be  seriously  questioned.  There  are 
numerous  cases,  however,— end  we  do  not  in- 
tend to  question  their  soundness,— which  hold 
that,  because  one  has  knowledge  of  a  dan- 
gerous place  in  a  sidewalk  or  highway,  he  Is 
not  bound  to  forego  travel  upon  such  side- 
walk or  highway.  The  doctrine  to  be  de- 
duced from  such  decisions  is  well  statSd  in 
Bueschlng  v.  Gaslight  Co.,  12  Gent.  Law  J. 
278,  by  the  supreme  court  of  Missouri,  as 
follows:  "No  person  Is  required  to  abandon 
a  convenient  or  accustom^  route  of  travel  in 
a  dty.  because  of  dangerous  excavations 
near  the  highway,  unless  the  use  of  the  way 
under  such  circumstances  would  be  Inconsist- 
ent with  the  exercise  of  reasonable  and  ordi- 
nary care;"  citing  Smith  v.  City  of  St.  Joseph, 
45  Mo.  449,  and  other  cases.  This  language 
Is  quoted  with  approval  in  Wilson  v.  Road 
Co.,  83  Ind.  326.  The  following  from  2 
Thomp.  Neg.  p.  1203,  I  62.  would  appear  to 
embody  the  essence  of  the  doctrine  contended 
for  by  apiwllant:  "Knowledge  of  a  defect 
existing  in  the  highway  Is  not.  In  general, 
ccncluslve  evidence  of  negligence  In  attempt- 
ing to  pass  It  One  Injured  upon  a  street  he 
knew  to  be  dangerous,  need  not  show  that 
he  exercised  extraordinary  care  while  upon 
such  street  A  ftntlorl,  be  is  not  obliged  to 
keep  off  from  such  street  altogether.  One 
may  proceed  If  it  is  coDslstent  with  nason- 
able  care  to  do  so;  and  this  la  generally  a 
question  for  the  Jury,  depending  upon  the 
nature  of  the  obstracUm,  or  the  InsufUclen- 
cy  of  the  highway,  and  all  the  mironnding 
circumstances." 

We  wlU  not  oiter  into  a  dlacnsslon  of  the 
doctrine  of  comparative  negligence,  as  such 
doctrine  has,  except  In  one  or  two  Jurisdic- 
tions, been  complete  set  aside.  It  has  been 
well  said  that  the  law  "has  no  scales  to  de- 
termine in  such  cases  whose  wrongdoing 
weighed  most  in  the  compound  that  occa- 
sioned the  mischief."  But  we  find  many  of 
the  cases  which  are  cited  in  support  of  the 
right  of  a  person  to  travel  over  a  dangerous 
highway  witlk  knowledge  of  such  danger,  and. 
If  Injury  results,  obtaining  damages  therefor, 
to  approach  very  clcsely  the  uncoitaln  and  ir- 
responsible law  of  comparative  negligence.  In 
fact,  it  is  almost  impossible,  tn  many  of  the 
cases,  to  define  the  exact  place  where  the  doc- 
trine of  contributory  negligence  leaves  off  and 
comparative  negligence  begins.  The  distinc- 
tions are  sometlmra  drawn  so  fine  that  they 
lose  much  of  their  force.  Under  the  Indiana 
Code,  in  order  for  the  plaintiff  to  have  stated  a 
good  cauae  of  action  against  the  defendant  It 
was  necessary  that  the  complaint  must  show 
by  direct  avowents,  or  by  the  facts  stated, 
that  the  plalntiffi  was  without  fault,  and  not 
guilty  of  contributory  negligence.  Wilson  v. 
Road  Co.,  supra.  This  being  true,  it  follows, 
In  order  to  make  a  prima  facie  case,  Itwas in- 
cumbent upon  the  appellant  not  only  to  show 
the  Injury,  and  that  it  was  caused  by  the  neg- 
ligence of  the  city,  but  It  also  devolved  upon 
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him  to  prove  that  be  did  not  In  any  manner 
contrihQte  by  his  own  negligence  to  the  In- 
Jury  received.  In  tbls  regard  the  rule  nnder 
Hie  Code  of  1800  waa  not  the  aame  ae  estab- 
Ilsbed  in  many  of  tbe  states.  As  gnraped  by 
Thomp.  TrlaJs.  i  1679,  It  la  fonnd  that  the  nila 
that  the  bui-den  of  proof  la  upon  tbe  plaintiff 
to  establish  the  absence  of  contrlbntory  negH* 
gence  before  be  has  establlsited  his  case  has 
been  adopted  in  Massachusetta,  Maine,  Iowa, 
Illinois,  Connecticut.  MisalSBlppi,  Mlchif;an,  and 
Indiana.  Tbe  states  holding  to  the  view  that 
contributory  negligence  is  a  matter  ot  defense 
are  PeuDsylTanta,  Missouri,  WIbcmwIdh  Ken- 
tucky, Maryland,  Kansas,  Alabama,  Mlnneao- 
ta.  New  Jersey,  Oaliforala.  In  the  other 
states  the  rule  does  not  appear  to  have  been 
well  settled.  In  examining  the  authoritlea  up- 
on the  question  raised  on  the  demurrer,  It  Is 
well  to  keep  In  mind  this  rule  as  abova 
announced.  In  states  where  the  burden  of 
proving  contributory  negligence  Is  upon  the 
defendant,  such  question  not  being  necessarily 
Involved  In  tbe  plaintiff's  case,  K  followed  that 
a  demurrer  to  plaintiff's  erideoce  coald  mat 
ordlnartly  be  suatalned.  But  where  tbe  con- 
trary rule  prevails,  and  the  plaintiff  baa  ^ 
burden  of  proving  In  bit  case  la  chief  the  ab^ 
aence  of  contribntiHy  negllgMce,  then,  upon 
demurrer,  tbe  court  Is  bound  to  say  whetbar 
or  not,  upon  the  state  of  ttcts  eatabllsbed  by 
the  plaintiff,  be  haa  made  a  prima  facie  case. 
And  tbe  extent  to  wbleh  plaintiff  Is  required 
to  go  in  making  his  case  bas  an  Importattt 
bearing  in  many  at  the  declatona  where  the 
question  of  suMalnlBg  of  ovcmUlBg  a  demur- 
rer is  Involved;  but  even  In  those  states  where 
It  Is  held  tbat  tbe  bimlen  fs  opoo  the  defend- 
ant, and  where  it  Is  not  lDeumbentonth«plaln- 
tllS  In  the  drst  Inatanue  to  show  that  he  was 
free  from  oegllgence  or  In  the  exercise  of  or- 
dinary care  at  the  time  of  recelvteig  the  hijory 
complained  of.  It  is  aakl:  "If.  however,  It 
appears,  without  any  conflict  fit  evidenee^ 
fium  the  plalnrtfT's  own  case,  or  troaa  the 
croBs-examinatiun  of  hla  wltneases,  that  be 
was  guilty  of  net;llgence  approximate^  coo- 
trlbntiug  to  produce  the  Injury,  it  wouM  be 
the  duty  of  the  court  to  take  the  case  from  the 
Jury  by  declaring,  as  a  matter  of  law,  that  tbe 
plaintiff  cannot  recover."  Bues<4]iDg  v.  Gae- 
liKbt  Co.,  73  Mo.  219;  Mllbum  v.  Railroad  Oo., 
m  .Mo.  ItH.  And  in  BUtterfleld  v.  I<K>rrester, 
supra.  It  was  sated:  "But  there  are  many 
oases  wbere  tbe  facts  are  undoubted  and  un- 
equivocal, aud  where  the  Inference  of  care- 
lesMieaa  arising  thereupon  Is  one  whl(^  all 
fair-minded  persons  would  draw.  In  all  sucb 
canes  tbe  court  may  decide  It  as  a  question  of 
law." 

From  these  premlsea  we  deduce  the  follow- 
log  propositions: 

First.  In  the  eaae  under  consideration  It 
waa  the  duty  of  the  {daintiff  to  establish  in 
tala  case  In  cblef  tbe  fact  that  he  was  not 
gnilty  of  contributing  in  any  manner  to  the  in- 
jury received. 

Second.  When  the  demurrer  waa  preeented. 


it  was  tbe  duty  of  ttie  trial  Judge  to  aay,  as  a 
matter  of  law,  whether  or  not  the  pbdntlff  did 
so  contribute  to  the  injury. 

Third.  The  court  should,  in  passiac  upon 
fbla  qne6t]<m,  concede  aH  facta  established,  or 
reasonably  infoHble  from  the  evidence,  as  l>e- 
Ing  ctmcluslvely  proved  in  favor  of  the  plain- 
tiff. 

Giving  to  tbe  establi^ed  facts  ttievlew  most 
flivoralile  to  plaintiff,  wiiat  do  we  flndT  He 
was  an  old  man,  with  dim  ^eslgbt.  Ue  had 
a  thorough  knowledge  of  a  place  in  the  slde- 
watli  which  he  states  was  so  bad  tbat  it  was 
Ukety  to  cause  tbe  death  of  a  person  who 
mi^t  Inadvertently  step  into  It  He  knew 
tiiat  sucb  danger  octended  tbe  fuH  width  of 
tbe  walk,  and  that  be  could  not  pass  along 
such  walk  without  euconnterlng  IL  Witb  tliia 
knowledge  to  mtad,  he  atarted,  after  dark, 
without  iwovldtng  himself  with  ai^  means  of 
accurately  ascertaining  the  exact  time  when 
he  would  reach  the  dangerous  place,  to  walk 
along  the  street  where  that  identical  danger 
point  obstructed  his  path.  The  only  light 
was  what  might  flaab  thro«0i  the  store  win- 
dows, and  this  was  uncertain.  Be  was  look- 
lag  for  the  danger,  expected  to  meet  it,  and, 
by  reason  of  Insnfflcient  light,  happened  to 
miss  it  a  little,  and  received  the  UtJury.  Did 
he  act  In  this  matter  as  an  ordinarily  pradeot 
Bsan  would  nnder  such  circumstances?  WooU 
a  prudent  man,  at  his  age,  aiul  with  bis  con- 
dition of  eyesight,  have  hazarded  bis  life  sd 
recklessly?  Surely  no  sane  man  In  tbe  exer- 
cise of  ordinary  prtKlenoe  would  have  attempt- 
ed to  croas  over  a  place  which  be  thought 
dangerous  to  life  and  limb  without  taking  move 
precautions  than  did  the  i;daltttlff;  and  the 
law  does  not  abscHve  a  person  under  tlieae  dr- 
cumatances^  who  only  exercises  ordinary  pru- 
dence. It  demands  at  his  banda  sometblag 
more  than  this.  When  a  person  travels  alMg 
a  bigbway  which  he  fcnowa  to  be  dangeroua,' 
Vse  lawte  notaatlsfled  unless  be  usee  care  eooh 
mensurate  with  the  danger  about  to  be  ncoun- 
tered.  l%e  law  doee  not  require  too  much 
when  it  aaks  an  old  man,  with  weakened  ejv- 
sight,  alx}ut  to  trav^  upon  the  hl^way  which 
he  thinks  la  dangerous  to  life  and  limb,  to  pro- 
vide himself  with  a  lantern  to  guide  Ma  foot- 
steps;  and  in  doing  tbia  It  simply  eoaapels  a 
perstm  to  use  reaaonable  meana  to  protect  him- 
self. Had  the  plaintiff  below  so  provided 
himsdf,  in  all  probability  the  Injnry  would  not 
have  batoned,  but  in  caae  of  injury  he  would 
then  have  been  In  a  position  to  have  <Haimed 
that  be  was  Injured  while  in  the  exercise  of 
care  commensamte  with  the  danger  to  wblcb 
he  exposed  himself.  Aa  applied  to  tbe  case 
under  conrideration,  the  language  used  In  the 
case  of  Predident,  etc.,  v.  Dnsoncatt,  supra.  Is 
clearly  applicable:  "If  a  person  knowa  there 
is  an  obstruction  In  a  street,  and  he  attempts 
to  pnas  the  place,  when.  In  consequcQceKrf  the 
darkness  of  tbe  night,  or  oth^  hindering  caus- 
es, be  cannot  see  the  obstruction  and  runs 
upon  it,  he  haa  no  reason  to  OHnplnln  <tf  the 
Injury  be  may  snBtain.   Id  audi  a  ease  be 
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takes  the  risk  npon  himself.*'  This  lanfenaKe 
was  approved  In  Bruker  t.  Town  of  CoTlog- 
tojo,  sBpra,  and  In  other  cases  heretofore  cited 
In  this  opinion  and  we  are  now  of  the  oplnlov 
that  the  conclusion  heretofore  reached  by  this 
court  was  erroneous.  The  ^djcnient  hereto- 
fore rendered  in'  this  case  Is  vacated,  and  the 
Judgment  of  the  court  below  vpoin  tbe  demur- 
ref  la  KHtained. 

aaOTT,  3^  dlasenMag. 


ATCmSON.  T.  ft  S.  F.  R.  CO.  et  al.  t. 
CHAMBERLAIN. 
(Sapmse  Ooart  of  Okhhoma.    Sept  4.  1896.) 
■xutFuar  Damages— Wbbn  Allowid— Iitstkuo- 

TIO:f»— BPBOtAL  QumTfONS. 

1.  Bzemplarj,  poaltlTe,  or  rtedletfre  dama- 
sea  will  set  be  awarded  aotew  there  Is  proof 

gtinjE  to  show  a  wroDRful  purpose  or  reckleas 
difference  of  const^itenceR,  oppreasioo.  Insult. 
rodenpRB.  caprice,  wIllfnInpM,  or  other  csohm 
of  afTi^vatioD  in  the  net  or  omiasioD  caDiiiog 
the  injury,  or  becautie  tbe  tojur^  was  inflicted 
malicinnPly,  waotonlT.  or  unaer  drenmstances 
of  eoDtuBielr  or  iudlKnitr,  or  because  the  cir- 
cuiBataocea  rIiow  a  rccklees  indifference  to  duty, 
and  to  the  sectuity  of  the  Utm  and  limba  of  per> 
Bons,  or  their  property,  from  which  malice 
raiffht  well  be  inferred,  or  impated  to  the  de- 
fendant. 

2.  An  testmetioD  to  the  Jnrr.  dkectixK  thoaa 
that  they  may  "asaeaa  sncfa  addlticwal  snm  aa 
they  may  nee  proper,  under  all  tbe  ctrcatmitan- 
ces,  aa  exemplary  damajrpR.  araiuBt  the  defend- 
ant, dor  the  WI0UII8  complained  of  io  the  com- 
plaint." if  they  find  that  such  damages  result- 
ed from  the  careleBsnenn  and  nefcligence  of  the 
defendant,  and  without  fault  on  the  part  of  the 
ilnintlff.  and  which  dnen  oot  explain  to  the 
urj  upon  what  cenditiooa  DexliKeoce  would 
lave  entitled  the  plaintiff  to  daouiKes,  is  erro- 
neous. 

3.  ITpoB  an  inntnictlon  irtTeo  hy  the  trial  court 
to  tibo  Jnry.  that,  in  addition  to  oompensatioa 
for  actoal  damaicea,  they  may.  if  they  aee  prop- 
er, atno  assna  an  amount  for  punitive  or  ex- 
emplary damnRpa.  it  ia  error  in  the  trial  court  to 
rejpct  apecial  intetroKatorlea  requeated  by  the 
defendant  from  tiie  jury,  requlrlnc  them  to  state 
what  amounts  they  find  aa  aetuaj  damaaea.  and 
what  amount  they  aaaesa  as  ptuitlve  utmages. 

{Syllabn*  by  the  Court,) 

Error  to  district  court,  Clevelajid  county; 
before  Justice  Uenry  W.  Scott 

Action  by  Hester  Ellen  Chamberlain 
against  the  Atchison.  Topeka  &  Santa 
Railroad  Company  and  Atdace  P.  Walker 
and  others,  receivers  of  said  company.  Krom 
a  Judgment  for  plaintiff,  defendants  bring 
error.  Bevarsed. 

Tbe  defendant  In  error,  aa  plalntlflF,  on  tbe 
Ist  day  of  March,  1UU8,  filed  her  complaint 
In  the  district  court  of  Cleveland  county 
afialnst  tbe  Atchison,  Topeka  &  Santa  F$ 
Railroad  Company,  claiming  tbat-on  tbe  2d 
day  of  Septmnber,  18U1,  she  purchased  a 
ticket  at  Fnrcell,  In  the  Indian  Territory,  en- 
titling her  to  a  paaaage  to  tbe  station  of 
MocK'e,  In  tUs  ttfrltory;  that  she  lioarded 
the  train  In  Hie  nighttime,  and  that  the  con- 
ductor, upon  taking  up  ber  ticket,  and  before 
arrlrlog  at  tha  station  of  Norman,  lofofmed 


her  that  the  train  oa  wMch  she  was  riding 
did  Rot  stop  at  Moore,  and  tliat  sIm  wooM 
be  required  to  get  off  at  Norman;  that  she 
got  off  at  Norman,  and  that  at  the  time  she 
so  alighted  it  was  nighttime,  and  very  dirrfe; 
that  by  reasoa  of  the  negligence  of  tbe  de- 
fendant, In  the  failure  of  its  employ^  t» 
assist  her  to  alight  from  said  train,  and  br 
reason  of  the  company's  failure  to  provMe 
lights  for  tbe  accommodation  and  safety  «f 
the  plaintiff,  and  by  reason  of  the  roegh,  ta- 
bnmitn,  and  negligent  eontfact  of  the  ena- 
ploy€s  of  tbe  defeudaut  and  the  darkness 
of  the  Qight,  the  plaintiff.  Is  angbtfng  froia 
the  cars  of  the  defendant,  rec^red  tiajurlea  ta 
her  per«on  from  which  she  Hsgered  for  a 
long  period  of  time,  and  wMck  eansed  her 
greet  mental  and  bodily  sofferlng,  to  ber 
damage  in  the  sum  of  flO,000>  The  plaintiff 
afterwards,  and  oa  the  Mth  day  of  April, 
ItftK.  amended  ber  coasplalnt;  alleging  that 
she  purchased  her  ticket  at  PL  Worth.  Ter, 
and  that  tbe  plaintiff  waa  free  from  fault  1m 
alighting  trvm  the  traha.  The  amended  ema- 
plaint  alM  described  the  tftjurtea  with  some 
particularity,  alleging  that  rt»  lajnry  re- 
celved  was  the  disleeatioa  of  Iwr  asUe  jolot 
On  April  20^  Itm,  the  defrndasta  filed  their 
answer  to  tbe  ameaded  C(»BplalBt;  speelfl^ 
ally  denying  an  the  allegRtieaB  of  tke  c*»- 
plaint,  alleging  that  tbe  tfijary  w«»  the  m- 
snlt  of  the  ^iBtBTs  own  neg11genc«i  ]■ 
carelessly  waUttag  off  the  trala  w4tho«t  took- 
Ing  where  she  was  going,  by  reason  of  wHeft 
she  stumbled  aad  felL  Oa  the  2d  day  «f 
May,  1894,  the  plamMff  replied  to  the  secoitf 
paragraph  of  tbe  answer,  which  charged  that 
the  Injury  was  the  remit  of  the  plaintiff^ 
own  negilgenee,  by  a  general  denlaL  TIm 
caae  was  tried  on  tbe  last-aamed  day.  Tha 
testimony  shows  that  on  the  '2A  day  of  8c|^ 
tMuber,  18U1.  In  the  evening,  tiie  platotW 
bought  a  deket  from  FH.  Worth,  Tex., 
Moore,  Okl.;  that  she  got  en  tbe  train  at 
Pt  Worth;  that  after  mtsslag  Purcell,  aa* 
before  reaching  Norman,  the  conductor  look- 
ed at  ber  ticket,  and  Informed-  her  that  shor 
would  have  to  get  off  at  Norman,— that  tbe 
train  on  which  she  was  riding  did  not  atop 
at  Moore;  and  that  when  she  arrived  at 
Norman  she  got  off  tbe  train,  and  In  gettlnr' 
off  she  f^I  somewhere  betwe«i  tbe  plat- 
form of  the  car  and  tbe  platform  of  the  sta- 
tion, by  which  she  received  the  Injuries  com- 
plained of.  This  occurred  about  half  past  4 
In  the  morning.  There  wa»  a  difference  la 
the  testlnxHiy  as  to  the  exact  manner  la 
whicb  the  plaintiff  received  her  Injuries,  and- 
as  to  whether  tbe  platform  was  properly' 
lighted.  On  May  2.  18(M.  the  jury  returned* 
a  verdict  for  the  plaintiff  in  the  snm  of  $1,000. 
A  motion  fot  a  new  trial  was  duly  made  and 
overruled,  and  the  defendaots  bring  tbe  case 
here. 

Henry  B.  Asp,  John  W.  Rhartel,  and  J.  R. 
Oottlngbam,  for  plaintiffs  In  enor.   W.  B.'ABb-  - 
er,  for  defendant  In  mor. 
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McATEB,  J.  (after  stating  the  facta).  Va- 
rious asBignmeuts  of  error  are  argued  In  the 
briete  upon  two  propositions,  to  wit:  (1) 
TFbat  the  court  erred  In  Its  Instructions  to 
tbe  Jury,  and  in  excluding  and  refusing  to 
submit  to  the  Jury  certain  request*  for  special 
findings  of  fact,  as  to  the  question  of  the  right 
of  the  Jury  In  this  case,  on  the  evidence,  to 
estimate  exem^iy  or  punltiTe  damages  In  their 
TOrdlct;  and  (2)  that  the  evidence  was  insuffl- 
-dent  to  uphold  a  recovery  In  the  case.  The 
«ourt  gave  to  the  Jury  the  following  Instmc- 
tlODs:  "(3)  You  are  further  Instructed  that. 
If  you  find  for  the  plaintiff.  It  is  your  privilege 
to  find  any  sum  which,  In  your  Judgment,  will 
■compensate  tbe  plaintiff  for  Injuries  sustained, 
not  exceeding  tbe  amount  claimed;  and  in  ar- 
riving at  your  verdict,  if  you  find  for  the  plain^ 
tiff,  it  is  your  duty  to  take  Into  consideration 
the  extent  of  the  Injuiy,  and  the  amount  you 
think  will  fairly  compensate  tbe  plaintiff  for 
such  injury,  considering  her  station  In  life,  the 
condition  she  was  in  at  tbe  time  she  was  In- 
jured, and  her  condition  since  that  time,  and 
tier  condition  at  tbe  present  time,  as  you  see 
beron  the  stand;"  and:  "(19)  If  yon  find  from 
the  evidence  that  the  injury  complained  of  re- 
sulted from  the  carelessnera  and  negligence  of 
the  defendant,  and  without  fault  of  the  plain- 
tiff, then  it  will  be  your  duty  to  assess  her 
damages  In  such  sum  as  will  compensate  her 
for  the  pain  and  angtiish  you  may  find  she  has 
suffered;  and  you  may  assess  sach  additiomil 
sum  as  you  may  think  proper,  under  all  the  dr 
cunistancee,  as  exemplary  damages,  against 
said  defendant,  for  tbe  wrongs  complained  of  In 
the  complaint."  The  court  refused  to  submit  to 
the  Jury  the  following  questions  of  fact:  "(22) 
If  you  find  for  the  plaintiff,  state  what  amount 
jou  find  ss  actual  damages."  "(27)  If  you  And 
for  the  plaintiff,  state  what  amount  you  assess 
MS  punitive  damages."  To  these  rulings  of  tbe 
«oun,  exceptions  were  duly  made  and  preserved. 

The  doctrine  ot  compensatory  irellef  for  actual 
<lamagea  sustained  Is  as  stated  in  lostrucUon 
Vo.  3;  and  the  Jury  are  Instructed,  in  Instruc- 
^on  No.  19,  that  If  tbey  find  that  tbe  Injury 
complained  ot  resulted  from  the  carelessness 
and  negligence  of  the  defendant,  and  without 
fault  of  the  plaintiff,  th^  may  assess  ex- 
emplary damages  against  the  defendant  Tbe 
doctrine  of  exemplary  damages,  as  stated  by 
-Judge  S(>ymour  D.  Thompson  in  bis  work  on 
Carriers  of  Passengers,  Is  as  follows:  "Ex- 
emplary, punitive,  or  vindictive  damages,  some- 
times called  'smart  money,'  are  only  awarded 
In  cases  where  there  Is  an  element  of  either 
Craud,  malice,  or  such  a  degree  of  negligence 
«s  Indicates  a  reckless  indifference  to  conse- 
quences, oj^iresdon,  insult,  rudeness,  caprice, 
willfulness,  or  other  causes  of  aggravation  In 
tbe  act  or  omlsedon  causing  tbe  Injury."  Thomp. 
Carr.  Pass.  p.  573,  f  27.  It  Is  stated  In  Field, 
Dam.  as  follows:  'The  general  rule  in  ref- 
«i<enoe  to  exempla  y  or  punitive  damages  Is  that 
wherever  the  injury  complained  of  has  been 
Inflicted  maliciously  or  wauionly,  or  with  clr- 
«umstauc<!8  of  contumely  or  Indignity,  tbe  Jmy 


are  not  limited  to  shnplc  compensation  for  tbe 
wrong  done,  but  may  give  the  party  Injured  ex- 
emplary damages;  and  malice  implies,  not  mere- 
ly the  doing  of  an  unlawful  and  Injurious  act, 
but  that  It  was  conceived  In  the  sidrit  <^  mis- 
chief, or  of  criminal  indifference  to  dvH  ob- 
ligations and  the  rights  of '  others."  Field, 
Dam.  I  83,  p.  90.  And  again,  hi  suction  Si: 
"In  cases  of  gross  n^Ugence,— and  espedally 
so  gross  as  to  reasonably  imply  malice,— or 
where,  from  tbe  entire  want  of  care,  or  great 
indifference  to  the  persons  or  property  of  others, 
malice  will  be  Imputed,  the  wel^t  of  authority 
would  seem  to  authorize  the  asaessment  of  ex- 
emplary  or  punitive  damages  as  a  matter  of 
law;  but,  to  entitie  the  plaintiff  to  recover 
exemplary  damages,  the  negligence  should  be 
80  flagrant  and  culpable,  or  the  circumstances 
of  the  case  show  such  a  reckless  Indifference 
to  duty  and  to  the  security  of  the  lives  and 
limbs  of  persons  or  their  property,  from  which 
malice  may  be  Inferred,  or  Imputed  to  the  de- 
fendant" The  doctrine  as  here  stated  by  these 
eminent  text  wrlt^  Is  based  upon  a  multitude 
of  authorities,  Induding  a  uniform  course  of  de- 
cisions by  the  supreme  court  of  the  Uuited 
States,  as  well  as  by  tbe  supreme  courts  of 
many  of  the  states  of  the  Union.  It  is  said  In 
Railway  Ca  t.  Prentice,  147  D.  S.  101,  13  Sup. 
Ct.  281,  that  exemplary  damages  will  be  award- 
ed If  tbe  defendant  "has  acted  wantonly  or 
oppressively,  or  with  sucb  malice  as  implies  a 
spirit  of  miscblet  or  criminal  Indlffereixie  to 
civil  obligations.  But  sucb  guilty  Intention  on 
the  part  of  tbe  defendant  Is  required,  in  order 
to  charge  bim  with  exemplary  or  ptmltive  dam- 
ages." Tbe  feature  of  gross  negligence  Is 
therefore  not  comprehended  as  a  ground  of  ex- 
emplary damages  by  tbe  supreme  court  of  tbe 
United  States,  unless  <t  be  shown  that  it  has 
proceeded  from  such  conduct  as  Is  wanton  or 
oppressive,  or  with  such  malice  as  implies  a 
spirit  of  ndschief,  or  criminal  Indifference  to 
dvll  obligations.  Th^  doctrine  as  stated  by 
Judge  Thompson  and  Mr.  Field  is  fully  borne 
out  hi  Mayor  v.  Frobe  fW.  Va.)  22  S.  E.  53, 
and  Railway  Co.  x.  Amt^  91  C  S.  489,  in 
which  the  supreme  court  Qf  the  United  States 
adopts  the  view  of  the  blgDest  English  courts, 
—that  there  is  no  intelligible  (distinction  between 
ordinary  and  gross  negllgentTe,  and  that  only 
compensatory  damages  will  Yip  allowed  unless 
there  Is  "proof  of  a  wrongful'.^  purpose,  which 
may  take  a  case  out  of  the  irule,  as  an  ex- 
ceptional one."  Franz  v.  Hilteirt>rand,  45  Mo. 
124;  Graham  v.  Railroad  Co.,y66  Mo.  541. 
Railroad  Co.  v.  Lipscomb  (Va.)  (17  S.  E.  812.  . 
It  is  again  declared  by  tbe  supreix^  court  of  the 
United  States,  In  Railway  Co.  v.  \  Anns,  91  U. 
S.  4B5,  that  in  Older  to  allow  exemplary  dam- 
ages "there  must  Lave  been  sometwUlfol  mis- 
conduct, or  that  entire  want  ot  care  which 
would  raise  tbe  presumption  of  oonsdoos  In- 
difference to  conseqaencea."  It  ts  contended, 
however,  that  a  different  doctrine  ^pievalls  in 
tbe  state  of  Kansas.  We  have  exaioined  the 
Kansas  anthoritles  carefnlly,  and  do  ^  find 
that  tbey  bear  out  any  other  view  thaii.  that 
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wblch  la  here  stated  to  be  the  doctrine  enunciat- 
ed by  the  supreme  court  of  the  United  States, 
u  well  aa  tbe  preTalllog  doctrine  of  the  sn- 
preme  courts  of  the  various  states.  It  Is  held 
In  Railroad  Co.  t.  Bice,  38  Kan.  404.  16  Pac. 
817,  "If  that  mistake  was  due  to  such  reckless 
Indlfferenoe  to  tbe  rights  of  a  passenger  on  the 
part  of  the  conductor  as  established  gross  neg- 
ligence, amounting  to  wantonness,  and  tbe  Jury 
so  found,  ther  might  find  exemplary  damages." 
And  again.  In  West  r.  Telegraph  Co.,  39  Kan. 
93,  17  Pac.  807,  that  "If  there  was  such  a  gross 
negligence  *  *  *  as  to  Indicate  wantonness, 
or  a  malicious  pari>oii&,  then  .the  plalntUF  would 
be  entitled  to  exemplary  damages." 

Adopting  the  Ttewa  here  expressed,  and  re- 
peatedly announced  In  varioua  forme  courts 
of  commanding  authoilly,  if  the  Instruction 
given  upon  this  subject  in  this  case  is  to  be  sus- 
tained it  must  be  sustained  because  of  proof 
"of  wrongful  purpose,"  or  '.*of  reckless  indiffer- 
ence to  consequences,  ot^jreaston,  insult,  rude- 
ness, caprice,  wlllfuln.'ss,  or  other  causes  of 
•jgn^  ration  in  the  aa  or  omission  causing  the 
injury."  or  because  of  Injuries  "Inflicted  ma- 
liciously or  wantonly,  or  under  circumstances 
of  contumely  or  indlcnlty,"  or  because  they 
showed  a  reckless  indifference  to  duty,  and  to 
the  security  of  the  Uvea  and  limbs  of  persona 
or  their  property,  from  wMch  malice  may  well 
be  inferred,  or  Imputed  to  the  defendant.  The 
testimony  disclosed  that  while.  In  this  caae.  tbe 
train  arrived  at  the  station  at  Norman  while 
it  was  yet  dark,  the  plaintiff  was  assisted  from 
tbe  train  by  the  brakeman,  who  carried  her 
child;  tint  the  car  was  provided  with  railhiga 
on  each  ride  of  tbe  steps  leading  from  the  plat- 
form, which  tbe  plaintiff  did  not  use.  Her 
testimony  was:  "I  did  not  take  hold  of.  the 
railings.  I  wasn't  very  careful."  The  testi- 
mony was  conflicting  as  to  whether  the  brake- 
man  had  a  light  on  his  arm,  or  not.  while  he 
stood  upon  the  platform  of  tbe  depot  waiting 
for  her  to  descend,  having  himself  carried  out 
the  child  In  advance.  There  was  no  other  light 
upon  the  platform  nearer  than  the  window  of 
the  ticket  office.  It  had  been  rahiing,  and  the 
platform  and  steps  of  tbe  car,  uptm  which  the 
plaintiff  slipped,  were  wet.  We  cannot  hold 
that  white  the  plahitlff  failed  to  use  such  means 
aa  were  provided  for  her  safety,  and  while  she 
admitted  that  she  "wasn't  very  careful"  her- 
self, such  a  case  tus  been  made  out,  imder  the 
law.  as  would  entitle  her  to  exemplary  dam- 
a;;e3.  The  plaintiff  must  herself  bare  been  In 
the  exorcise  of  due  Cfre,  which  does  not  ap- 
pv&T.  We  tUnlc  there  was  no  testimony  to  war- 
mnt  such  damages,  and  that  the  luatructlons,  in 
the  form  given,  should  net  have  been  presented 
to  the  Jury.  We  are  Biao  of  the  opinion  that, 
if  given,  the  court  should  nave  explained  to  the 
Jurr  xipon  what  conditions  n^llgence  or  gross 
negligence  would  have  entitled  the  plaintiff  to 
exemplary  daicagt*.  Winstead  Hulme,  32 
Kan.  .^>8.  4  Pac.  904;  Ralhxwd  Ca  v.  McGIn- 
nis  (Ivan.  Sup.)  26  Pac.  453, 

It  Is.  hoii-eT<>r,  argued  in  the  brief  of  the  de- 
fendant in  error  that  the  verdict  was  not  ex- 


cessive, even  upon  the  third  Instractirai  of  tha 
court,  which  states  the  law  of  compensatoET 
damages.  But  the  verdict  and  judgment  can- 
not be  sustained  upcm  this  consideratioD,  erea 
if  we  could  conclude  that  tbe  damages  wci* 
not  excessive,  or  compensation  for  actual  lo- 
Juries  received,  since,  upon  the  InstructionB,  aa 
given  to  the  Jury,  tu^  were  permitted  to  imem 
exemplary  damages;  and  It  Is  impossible  to 
disaver  that  part  <^  the  amount  of  the  verdict 
was,  in  the  estimation  of  the  Juiy,  compeoaa- 
t(vy,  and  that  part  thereof  was  assessed  am 
exemplary  damages.  And  it  la  therefore,  also^ 
apparent  that  special  interrogatories  numbered 
22  and  27  should  have  been  given  to  the  Jury, 
by  which  they  were  requested.  If  they  founA 
for  tbe  plaintiff,  to  discriminate  and  state  what 
amount  they  foimd  as  actual  damages,  and 
what  port  thereof  they  assessed  as  punttivr 
damages.  The  case  is  therefore  rermed,  and 
lemaDded  for  a  new  trial  AH  the  Justloea  oak> 
ear*  except  SOOTT,  J.,  wbo  aU  tielow. 


PROCTOR  V.  STUART. 
(Supreme  Court  of  Okkduxna.    BepL  4,  lfl0IK> 
HiMnATOKT  Iir/DiroTioir. 
Where  A.  filed  a  homestead  Hitry  for  • 
tract  of  land  on  May  7,  1889,  and  B.  settled  up- 
on the  same  tract  oo  May  8,  1889,  and  on  Mwr 
17,  1889,  Institutes  contest  in  the  local  land 
flce,  charging  A.  with  being  disqualified  to  en- 
ter the  land  by  reason  of  having  entered  npoB 
and  occupied  a  portion  of  tbe  lands  thrown 
oi>eQ  to  settlement  by  the  president's  proclanui- 
tion  dated  Afarch  28.  1889.  prior  to  AvieU  22d, 
and  snbsequmt  to  March  2d,  of  said  year,  ana 
A-  suffers  B.  to  continue  hfs  settlement  upoa 
and  improvemeot  of  tbe  land  for  a  period  at 
five  years,  without  objection,  htld,  that  a  manda- 
tory injnnction  will  not  lie  to  remove  B.  from 
tbe  land  in  dUpate  pending  the  final  determbuip 
tioo  of  the  contest  between  the  parties. 
(SyUabna  by  tbe  Court) 

Appeal  from  district  coart,  Oklahoma  com*- 
ty;  before  Justice  Henry  W.  Scott 

Action  by  Alice  Stnart  against  QalTln  Proc>> 
tor.  From  an  order  awarding  a  mandatocy 

injunction,  defendant  appeals.  Reversed. 

J.  Milton,  for  plaintiff  In  error.  J.  H.  Ever- 
est, for  defendant  In  error. 

DALE.  O.  J.  The  appellee,  Alice  Stuart, 
commenced  an  action  In  the  district  court  of 
Oklahoma  county  against  Calvin  Proetor  on 
March  S,  1894,  asking  for  a  mandatory  in- 
junction against  Proctor  to  compel  him  to 
cease  Interfering  with  her  possession  of  th« 
N.  B.  %  of  section  27,  townslte  13  N.,  range 
1  W.  It  appears  from  tbe  record  that  Stnart 
filed  her  homestead  entry  for  the  tract  of 
land  above  described  on  May  7,  lSS\i,  and 
Proctor,  on  May  17th,  same  year,  filed  n.  con- 
test against  the  entry  of  Stuart,  alle^^ing  as 
gi-ounds  therefor  that  she  (Stuart)  was  dis- 
qualified from  entering  lands  in  OklaUomK 
by  reason  of  having  been  in  the  terrltof;^ 
prior  to  April  22,  1888,  and  anbsequent  tm 
March  2,  1889;  that,  while  Pnwtor  dalite  to 
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feave  settled  upon  the  land  with  bte  taxaSty 
•n  April  24,  1880,  yet  the  r^it  of  tbe  ret- 
«me  before  whom  the  case  tras  heard  finds 
that  bl8  actual  settlemat  upon  tbe  land  waa 
asde  on  Mar  Stb,  one  day  after  Stuart  filed 
ter  hoDMatead  eatiy  OierefW;  and  alao 
Ms  fhidlDBB  Mf  fiKM  tbe  referee  leporta  tbat 
•taart  tiaa  Teatded  upon  the  land  eentlnnoi» 
4r  Btaice  May  1,  1889^  and  atnee  aald  date  has 
wMta  munerooB  and  valnabto  Improrvementa 
lAcreon;  that  Praetor  has.  since  hhi  said  aet- 
fiemat,  oonCtaned  to  reside  opon  and  baa 
taprored  tte  land  by  buUdtng  a  log  boose, 
fticaklnir  aad  cnldTatloff  about  17  acres  of 
Mnd,  and  that  be  has  Itesoed  about  25  acraa 
thereof  far  a  pastura.  It  also  appears  that 
ifeoot  40  aerte  of  tbe  tract  baa  nercr  been 
MKIvated  or  inq^rored  by  either  Stuart  or 
ftoetor;  that  darlnijc  an  of  the  time  tnterren- 
teB  between  tbe  date  of  the  mag  of  tiie  ccn- 
4hc  and  the  present  ttaei  audi  oontest  bn 
been  peadb^c  ettber  te  the  local  land  ofllce  .«r 
tbe  department  of  tbe  Interior  at  WashluK- 
trai,  some  of  tbe  decisions  being  In  fbvor  of 
tbe  contestant  and  othera  In  fiivor  of  the  con- 
tietee.  At  tbe  mtB  this  salt  was  taistituted 
such  contest  was  undetermined.  The  referee 
does  not  show  in  his  report  tbat  Stnart  erer 
to  any  way  objected  to  ProctM^a  residence 
or  ImproTement  of  tbe  land  ivlor  to  tbe 
SDBameneeaaeat  of  her  InJonctlfHi  suit.  The 
leferee  concluded  aa  a  matter  of  law  that 
Pivctor  was  a  mere  trespassor  upon  tbe  land, 
and  tbat  Stuart,  by  virtue  of  her  flUnc  waa 
entitled  to  the  poseeaslon  of  the  entire  prem- 
Ikb,  and  the  court  approved  his  report,  and 
Ir  Its  Judgment  awarded  a  mandatory  in- 
Janctlon,  ordering  Proctor  to  cease  trespass- 
ing upon  the  hind,  ezeeptini;  tbat  he  waa  al- 
lowed 30  days  to  ronove  any  tmprovementa 
and  tbe  personal  property  be  had  upob  tbe 
premises.  From  this  order  tbe  defendant  be- 
low awMla,  and  tbe  ncAe  question  tor  this 
court  to  pass  upon  la  wbethw  or  not  tbe 
lower  court  erred  in  awardlnc  the  mandatory 
Injunction  prayed  fw. 

That  such  taijunctlon  will  lie  In  pr<^r  cases 
to  preserve  to  a  homestead  entryman  his 
right  of  possession  In  tbe  land  covered  by  his 
filing  Is  well  settled  by  the  decisions  of  this 
court  Sproat  r.  Durland,  2  Okl.  24,  55  Pac. 
«B,  88B;  Reavea  v.  Oliver,  8  Okl.  62.  41  Pac. 
SSS;  Woodmff  v.  Wallace,  8  Okl.  3.^.  41  Pac. 
tSt.  And  In  tbia  connection  It  may  be  w^ 
t»  note  that  other  states  have  also  held  to  a 
sfmllar  view.  Impnrrement  Co.  v.  Winsor 
fWash.)  SO  Pac.  441;  Lee  v.  TVatson  Olont.) 
KPac.  1077;  .Tackson  v.  Jackson,  17  Or.  110, 
»  Pac.  847;  Wood  v.  Murray  (Iowa)  52  N. 
W.  356.  Bat  all  of  these  decisions  are  baied 
■pun  a  Btate  of  facts  wholly  different  from 
tbeee  in  the  case  under  consideration.  In 
l^roat  V.  Durland,  supra,  an  Injunction  was 
anrarded  against  a  contestant  who  claimed 
svMement  upon  the  tract  of  land  snbseiiuent 
Jtar  years  In  point  of  time  to  that  of  Dur- 
ted.  and  wMcb  settlement  Sproat  was 
Sftempted  against  the  rigorous  protests  of 


Dariand  by  tbe  pnrcbue  at  the  Improvements 
of  a  person  who  bad  been  tbe  adverse  party  te 
Durland  In  a  oentest  proceeding  poidhig  te 
determine  the  qtusttoa  at  tide  hi  tiie  tend. 
The  court  hdd,  ondCT  such  dnnmstances, 
that  Sproat  was  a  mere  trespasser,  and  tbat 
be  eonld  not,  under  such  condttfons,  be  per- 
mitted te  dalm  a  settler^  right  to  reside  up- 
on and  control  in  part  tbe  peososslon  of  tbe 
land.  Reaves  t.  OUver.  supra,  Is  a  case 
where  OUver,  tbe  snccesstW  coiMestant,  bad, 
after  five  years'  IMgatlon,  secnrad  the  can- 
cel latkm  of  a  bemntead  entry,  aad,  after 
being  awarded  tbe  prefereooe  right  of  en- 
try, by  virtue  of  Us  ooMest,  we  Resves  at- 
tempted  to  malstahi  a  aetflement  upon  tbe 
bind,  the  datm  at  Reeves  la  his  contest  belii« 
ttiat  he  settled  upon  t3ie  land  prevtoos  to  tbe 
date  of  tbe  eanceSattan  of  tbe  entry,  which 
eancellatlon  waa  the  reealt  of  OSver's  eon- 
test,  and  the  ftirtber  allegatkn  tbat  Hie  con- 
test of  OUver  was  eoOaslve  and  frandnlent 
This  conrt  held  that  Beares  had  bo  legal  right 
of  occupancy  In  the  hind,  either  by  virtne  of 
his  settlement,  made  years  after  tbe  land  had 
been  segi^ted  by  a  homestead  filing;  nelthA 
had  he  any  status  as  a  settler  against  Oliver, 
who  was  ohjecting  and  protesting  a^lnst 
snch  settlement  The  case  of  Woodmff  v. 
Wallace,  snpn,  InnOves  a  somewhat  differ- 
ent question.  Wallace  filed  a  contest  against 
Woodruff,  the  entryman,  and  secured  tbe  can- 
cellation of  the  bomestwd  filing  of  Woodruff. 
The  land  department  lud  closed  tbe  case, 
holding  that  Woodmff  was  dlsqnaMed  to 
make  a  homestead  entry.  Wallace  filed  his 
entry  for  the  land  In  dispute,  and  Woodruff 
refused  to  give  possession.  The  court  held 
that  mandatory  Injunction  woidd  lie,  as  there 
was  no  adequate  remedy  at  law  wherehy 
Wallace  coidd  be  protected  In  bis  righte  aa  a 
settler  npon  the  land.  Tbe  cases  above  cited 
from  the  dlffprent  states  which  bare  paased 
upon  this  question  are  similar  to  the  case  of 
Sproat  V.  Durland,  snpra.  Tbe  case  we  are 
now  considering  differs  very  widely  In  essen- 
tial partlcnlara  from  those  heretofore  pre- 
sented. Both  parties  to  this  action  have 
maintained  settlements  and  homes  vpan  the 
land  from  about  the  date  wb^  the  country 
opened  to  settlers  nntll  the  present  time; 
both  have  made  valuable  and  permanent  Im- 
provements thereon;  and  It  does  not  appear 
from  tbe  report  of  the  referee  tbat  Stuart  ob- 
jected In  any  manner  to  the  occupancy  and 
Improvement  of  Proctor  until  tbe  institution 
of  this  action  In  the  court  below.  It  would 
se^-m  that  they  have  lived  upon  the  same 
tract  In  peace,  and  no  showing  of  acte  of 
affiressl<m  or  harassment  npon  tbe  part  of 
Proctor  Is  attempted.  Stuart  haa  been  very 
slow  in  proceeding  to  dispossess  her  adver- 
Bury,  and  no  reason  Is  shown  therefor.  Un- 
der the  pleadings  and  findings  of  the  referee, 
Stuart  appears  to  have  waited  until  Proctor 
bad  Improved  a  portion  of  the  land  before 
attempting  to  dispossess  him.  She  does  not 
need  the  land  Proctor  has  for  her  own  nse, 
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u  tbere  It  40  ocrea  BtlD  remalnlns  of  tlie 
tract  whMi  ^  ooald  occupy  and  Improve  It 
slie  so  desired.  Uader  these  clrcvttstaiiceB, 
ber  appHcfltion  kas  in  It  nothing  wbick  aboiOd 
appeal  to  a  court  of  equity.  She  has  suffered 
Proctor  to  remain  In  uudlvtwrbed  poaaeaalon 
of  the  tract  of  land  from  the  date  of  her  fll- 
bag  nntU  she  Instituted  this  actltm.— a  period 
of  neariy  five  years;  and  a  court  of  equity 
should  be  slow  to  assist  tiy  Its  speedy  process 
of  injnnctloii  a  party  who  Is  so  dilatory  te 
asklnff  Its  reJtef.  In  speaking  of  mandatory 
injunctions.  Pomeroy.  In  TOlsaae  8,  1  13S8, 
states  tlie  role  as  fottews:  "Wbere,  on  the 
final  hearing  In  a  case  of  naisaiK»,  or  Inter* 
farPDce  with  eaaemcata.  or  contlaned  tres- 
pass analogooi  te  nnlsancet  the  relief  is 
granted  compeUiiie  the  deHendant  to  remore 
tals  ehrtmcrttons  or  enctlona,  and  to  restore 
the  plaintiff  to  his  erlglaal  cowlltlon,  and 
thereby  to  end  the  wraug,  tbe  remedy  Is  in 
fact  an  onllaary  decree  fair  an  abatetu^at, 
and  ts  In  no  pniiKr  sense  an  lojnnctioa  of  any 
kind.  BM  In  theae  and  similar  cases  the 
preliminary  injonctlon,  wkDe  purporting  slm- 
to  restrain  the  wrong,  and  wbOe  aegatlTe 
In  its  terms,  may  be  so  framed  that  It  re>^ 
stnlns  the  defendant  from  permitting  his 
prerlons  wrongful  act  to  operate,  and  tliere- 
fwe  Tlrtoally  compels  him  to  wdo  it  l^r  re- 
moTlDg  the  otwtmcttons  or  erections  and  by 
restoring  the  plaintiff  to  Ms  former  condition. 
Such  an  inJunctioB  is  termed  'mandatoiT.' 
and  resembles  in  Its  effect  the  restoratlTe  In- 
terdict ot  the  Roman  law.  It  Is  used  where 
the  InJniy  Is  tmmedlate  and  pressing,  and  fr- 
repanUe,  and  clearly  estaUlBbed  by  the 
proofs,  and  not  acquiesced  la  by  the  plain- 
tift.  •  •  *  The  rule  U  fully  eaubllsbed, 
at  least  by  the  Bufdlsh  dedslons^  and  is  not 
controverted  by  American  authority,  that  in 
sach  cases,  where  the  facts  are  clearly  es- 
tablished, and  the  Injury  is  real,  and  the 
plaintiff  acted  promptly  upon  hts  acquiring 
knowledge  of  defendant's  proceedlnfr.  a  pre* 
llmlnary  mandatory  Injunction  may  be  grant- 
ed, although  the  act  complained  of  was  fully 
completed  before  the  suit  was  commenced. 
It  should  be  ohserrea.  however,  that  no  other 
equitable  remedy  is  more  liable  to  be  defeat- 
ed by  acquiescence,  or  by  dday  on  the  plaln- 
tltTs  part  from  which  acqiUeecence  may  be 
Inferred."  And  In  a  note  to  the  same  section 
this  lanxuage  Is  also  used:  "Where  the  in- 
junction Is.  songht  to  compel  the  removal  of 
Btmotnres.  walls,  buildings,  and  the  like.  If 
the  plaintiff  knowingly  permit  the  defendant 
to  go  on  and  Incnr  considerable  further  ex- 
penditure of  money  before  he  makes  objec- 
tion, be  win  generally  lose  his  rlirbt  to  the 
somewhat  special  remedy  of  a  mandatory  In- 
junction." Tbls  doctrine,  with  numerous  ci- 
tations in  snpport  thereof.  Is  also  found  In 
aectlMi  42,  volume  1.  Beach,  InJ.,  and  upon 
this  the  author  says:  "A  party  may  forfeit 
his  right  to  an  Injunction  by  sleeping  on  his 
rights,  and  allowing  a  grievance  to  continue 
Cor  a  long  time.  An  injunction  will  be  re- 


fused to  complainant  who  has  InteBtlonaUy 
delayed  his  appDcatton  antil  he  has  obtained 
an  Inequitable  advantage  of  the  defenchtnt" 
In  snpport  of  this  tH^n<di4e  may  be  cited  Oma 
T.  Friedenberg,  143  Pa.  St.  487,  22  AtL  8S2.  !■ 
which  opinion  tbe  court  said:  "If  there  is 
anything  well  settled  In  equity.  It  Is  that  a 
chancellor  wfll  not  extend  the  aid  of  an  In- 
junction wbere  a  party  has  slept  for  a  long 
time  flpon  his  tights.  This  Is  the  recopnlzed 
rule  In  England  aod  In  this  country."  In 
volume  2,  1 1020,  Spell.  Kztr.  Relief,  Is  found 
the  same  principle,  with  citations  of  adjndl- 
cated  cases  in  support  thereof.  The  cases  in 
this  court  wherein  relief  has  been  granted  by 
a  mandatory  Injunction  are  those  only  where 
no  adequate  remedy  at  law  could  be  Invoked, 
or  where  tbe  law's  delay  would  greatly  pre^- 
dk-e  the  rights  of  a  plaintiff.  In  no  case 
sbeuld  tMs  action  obtain  wbere  tbe  party  la- 
voklng  It  has  knowingly  permitted  the  al' 
le^ed  wrong  to  continue  for  such  a  time  that 
the  granting  of  an  Injunction  would  work 
an  injustice  against  a  defendant.  In  the 
case  under  coneldenition  Proctor  has  b««B 
permitted  to  build  falm  a  home,  and  make 
valuable  Improvements  upon  the  land  in  dtS' 
pttte  to  the  extent  of  $500,  as  shown  by  th* 
n>port  of  the  referee.  He  has  been  enKageA 
for  five  years  in  so  d<^ug,  and  all  the  time 
with  the  fun  knowiedf^e  of  Stuart;  and  un- 
der the  peculiar  circumstances  of  this  ease 
the  granting  of  an'  injunction  afiaitist  bim 
which  Would  dispossess  him  of  his  Improve- 
ments and  drive  him  from  the  land  would  be 
an  inequitable  act,  aod  one  from  which  no 
benefits  would  accrue  to  Stuart.  If,  aftfer  the 
title  to  this  land  aball  have  been  settled  In 
tbe  department  having  jurisdiction  thereof, 
Siuart  la  successful  In  obtaining  sucb  title, 
the  injnnctlon  would  properly  lie  to  give  to 
her  that  possession  which  cannot  be  obtain- 
ed by  a  speedy  process  under  the  laws  of  this 
territory;  but  until  such  time  we  are  of  tbe 
opinion  that  Proctor  should  not  be  disturbed 
In  sQch  portion  of  tbe  land  as  be  has  reduced 
to  his  own  possession  by  tbe  expenditure  of 
his  own  labor  and  money.  The  judgment  e( 
the  court  below  is  reversed,  and  cause  re> 
manded,  with  Instructions  to  render  judg- 
ment In  aceordaaea  with  this  opinion. 

SCOTT,  J.,  having  presided  at  the  trial  te 
the  court  btiow,  not  letting;  the  other  Jostlcas 
concurring. 


CHURCHILL  V.  CHOCTAW  RY.  CO. 
(Sapreme  Court  of  Oklahoma.    Sept.  4,  1806.) 

lUlUMUM— OSAMT  or  RlOBT  or  Wat— COfTSTHtRfr 
TIOS— HOH  SSTBAD. 

1.  An  act  Of  congress  invpsting  and  empower- 
ing a  mllway  company  with  the  right  of  way 
of  loPBting,  constructlDjr.  owning,  eqHipprng, 
operntiQg,  nsing,  and  mnintaining  a  railway 
through  and  over  public  land,  and  providing  that 
snid  company  is  authorized  to  take  and  nse,  for 
all  purposee  of  a  railroad,  a  right  of  way  oTef 
I  said  public  land,  is  a  prusent,  abMlute  grant. 
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2.  A  homestead  settlement  subseguent  to  such 
an  act  Is  subject  to  the  rights  of  the  railway 
compaDT,  althoagh  the  line  of  the  road  was  not 
d^nitev  located  until  after  the  entry,  and  the 
settler  cannot  recorer  for  damages  necesnarily 
occasioned  by  the  bnllding  of  the  railway  under 
said  act. 

(Syllabas  by  the  Oourt.) 

Bnor  from  district  coort,  Canadian  county; 
bef<M!e  Joatlce  John  H.  Burford. 

Action  by  David  A.  CtanrchlU  agalnat  the 
Ghoctaw  Railway  Company  for  Injunction. 
From  a  judgment  for  dtfoidant,  plaintiff 
Mngs  error.  Affirmed. 

M.  W.  NoffiBlnger  and  P.  S.  Nagle,  for  plaln- 
tlft  In  error.  J.  W.  McLoud,  for  defendant 
In  enor. 

fiK30TT,  J.  On  tbe  17th  day  of  Joly.  U80. 
Oie  plaintiff  filed  a  petition  b^ore  Him.  A.  J. 
Seay,  then  jtidge  of  the  Second  Judidal  dis- 
trict of  Oklahoma  territory,  alleging  that  the 
defendant  company,  under  and  by  virtue  of 
an  act  of  congresa  approred  Febmary  IS, 
3888,  and  as  amended  Febrnazy  IS,  1880,  was 
constructing  a  r^Iroad  across  the  8.  SL  H  of 
■action  18,  towush^  12  N.,  of  range  5  B.  of 
fb/B  Indian  meildian.  In  Oanadlan  county,  Okl. 
T.,  which  land  the  plaintiff  had  filed  upon  as 
ft  homestead  on  the  aoth  day  of  AprU.  1888, 
and  was  still  occupying  the  same  as  a  home- 
stead. The  petition  further  alleged  that  there 
was  no  statutory  enactment,  either  territorial 
<ff  ffedeial,  in  fi»ce  In  OUahoma  territory, 
which  the  damages  by  said  railroad  could  be 
ascertained  or  adjusted,  and  no  law  or  pro- 
cedure br  which  railroads  could  be  made  to 
pay  fOr  their  right  of  way,  and  the  plaintiff 
therefore  prayed  for  an  injunction  restraining 
the  defendant  from  constructing  the  railroad 
tmtll  just  and  full  compensatloa  could  be 
made  to  the  plaintiff  for  the  rig^t  of  way. 
The  judge  of  the  court  on  the  21st  day  of 
July,  1890,  granted  an  order  of  Injunction  un- 
to the  further  order  of  the  court,  or  until  the 
defendant  company  should  d^ioslt  with  the 
dEeA  of  the  comrt  the  sum  of  $3S0.  The  «der 
IvoTlded  further  that  the  plaintiff  should,  on 
or  before  the  second  regular  term  of  court  in 
said  county  after  sold  dat^  bring  his  suit  for 
damages  against  said  railroad  company,  or 
the  order  of  injunction  would  become  Inopera- 
tire,  and  the  defendant  ahonld  be  entitled  to 
withdraw  the  deposit  On  the  10th  day  of 
October,  1800,  the  d^endant  filed  a  motion  to 
vacate  the  InjunctloL,  for  the  following  rea- 
sons: (1)  That  the  petition  did  not  state  fftcts 
sufficient  to  anthoriae  the  issuing  of  the  same; 
^  the  facts  and  allegations  set  forth  in  tbe 
petition  vvon  which  said  Injunction  was  grant- 
ed were  untroe;  (8)  that  since  the  granting  of 
said  lnjnnctl(»  the  p.alntiff  had  commenced 
proceedings  to  recover  damages  for  the  right 
«t  way  in  controversy  In  tiiat  case,  under  the 
provlaioas  of  chapter  16  of  the  Compiled  Stat- 
Btes  ot  Nebraska  in  force  In  saiA  state  Novem- 
ber 1,  1880,  entitled  '^rporations";  (4)  that 
DO  bond  or  undertaking  had  been  given  In  said 
case  1^  the  plaintlflC.   On  the  10th  ot  Novem- 


ber, 1882,  the  defendant  company  also  demur- 
red to  the  petition  upon  the  ground  that  the 
petition  did  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action  against  the  defend- 
ant On  the  13th  day  of  December,  18^,  In 
open  courts  before  the  Honoi-able  John  B.  Bur- 
ford,  as  Judge  of  the  court,  after  foil  argu- 
ment, the  said  motion  of  the  defendant  to 
dissolve  the  injunction  was  sustained;  and, 
the  plaintiff  refusing  to  amend  his  complaint 
or  further  plead,  Judgment  was  roidered  for 
the  defendant,  from  which  judgment  plaintiff 
has  appealed  to  this  court 

By  act  of  congress  ^|«oved  February  IS^ 
1888,  the  Choctaw  Coal  A  BaUwoy  Oompany, 
defendant  In  enoc,  was  granted  a  rig^t  of 
way  through  the  Choctaw  Indian  Nation.  Sec- 
ticHL  1  of  said  act  provided  that  "the  Ghoctaw 
Coal  and  Railway  Company  be,  and  the  same 
Is  hereby,  invested  and  empomena  with  the 
right  of  locating,  ocmstmctlng,  owning,  equip* 
ping,  («)erating,  udng,  and  maintaining  a  rail- 
way and  telegraph  and  telephone  line  through 
the  Indian  Territory."  Section  2  of  said  act 
provided  **that  ssid  corporation  Is  authorised 
to  take  and  use  for  all  porposoi  of  a  railroad, 
a  right  of  way  one  hundred  fe^  in  width 
through  sold  Indian  Territory,  and  to  take 
and  use  a  strip  ot  land  two  hundred  feet  in 
width,  ^th  a  length  of  three  thousand  feet 
in  addition  to  rl^t  of  way  for  stations,  for 
every  ten  miles  road,  with  the  right  to  use 
said  additional  ground,  where  there  are  heavy 
cuts  or  fills  as  may  be  necessary  for  the  con- 
structing and  maintenance  of  the  road-bed, 
not  exteedlng  one  hundred  feet  in  width  on 
each  side  ot  said  right  of  miy."  By  act  of 
February  IS,  1880.  the  first  section  oC  the 
aforesaid  act  was  amoided  so  as  to  moke  the 
IwovlBlons  ot  said  act,  Indndlng  the  grant  ot 
the  right  of  way,  extend  from  a  pohit  In  the 
Ohoctaw  Nation  to  a  point  on  the  Southern 
Kansas  Railway  between  the  two  Canadian 
riven,  in  tbe  northwesteni  part  of  what  was 
then  known  as  the  "Indian  Territory."  This 
act,  In  sectlimB  3  and  5,  contained  cvtaln  pro- 
visions for  compensation  to  the  Indians  for 
tbe  right  of  wf^  to  their  lands  so  taken,  both  as 
a  nation  and  as  individual  occupants.  By  the 
act  of  congress  ot  March  2,  1888,  a  large  poi^ 
tl(m  of  said  Indian  Territory  betweoi  the  two 
Oanadlan  rivers,  hitherto  oocnpled  ^  the 
Seminoles,— the  Indian  title  having  been  ex- 
tinguished.—was  made  a  part  of  the  pnblie 
domain,  subject  to  homestead  entry,  proc- 
lamation of  tbe  president  This  act  however, 
^treesly  reserved  rights  of  way  and  depok 
ground  theretofore  granted  to  railway  com- 
panies through  said  territory.  Ta  said  tenl- 
tory,  thrown  open  to  settlement  by  prodania- 
Hott  of  tbe  president  under  this  act,  Is  situated 
the  land  described  In  the  petition  of  plaintiff 
in  error,  as  plaintiff  below,  on  which  he  made 
homestead  entry  April  30,  1880.  Aftenmuds, 
on  July  18,  1880,  the  defendant  railway  com- 
pany filed  with  the  secretary  tbe  inteitor  a 
map  of  its  snrv^,  as  required  by  tbe  afore- 
said act,  conferrhig  Its  charter  powers,  an* 
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showing  Its  route  over  the  bomestoUl  entir  of 
plaintiff  In  error,  whlcb  map  or  plat  was  ap- 
proTed  by  the  secretary  of  tbe  interior,  In  tbe 
ffdlowing  language:  "Approved  as  to  that  por- 
tion ot  the  line  of  road  bereon  ttiat  passes 
over  public  land,  and  subject  to  the  provision 
of  the  act  of  congress  approved  Fcbmary  IStb, 
ISSS."  Plaintiff  in  error  further  claimed  and 
alleged  in  his  petition  below  that  the  defend- 
ant company  "was  claiming,  and  has  com- 
menced to  appropriate  a  right  of  way  over, 
the  tract  in  dispute,  where  the  plaintiff  has 
the  following  inqjirovements,  to  wtt,  a  dwell- 
ing bouse,  stable,  ben  bouse,  an  earth-covered 
cave,  shade,  fruit,  and  ornamental  trees,  and 
about  sixty  acres  In  com,  over  the  protest  of 
plaintiff,  and  without  coodemning.  or  paying 
any  compensation  th«nfor." 

The  only  issue  presented  by  tbe  pleading 
is,  ^d  the  acts  of  congress  aforesaid  vest  In 
the  defendant  company,  absolutely  In  pree- 
sentl.  the  right  of  way  toe  railway  purposes 
through  the  territory  mentioned,  or  did  they 
merely  authorise  tbe  said  company  to  ac- 
quire a  vested  title  to  such  right  of  way  on 
the  perfwmance  of  certain  condlthms  In  said 
acts  mentioned,  one  of  wblcb  was  tbe  filing 
of  its  map  or  with  tbe  secretory  of  the 
IttterlorY  If  fbt  fcnmer  be  the  correct  view, 
th«i  plaintiff  In  orofs  homestead  entry,  be- 
ing subsequent  to  tbe  said  acts  of  congress, 
was  subordinate  to  tbe  rights  conferred  on 
said  company  thereby,  and  plaintiff  In  error 
could  not  iegaUy  deny  to  defendant  com- 
pany tbe  right  to  locate  Its  line  over  this 
lapd  without  compensation.  But,  if  tbe  lat- 
ter view  of  tbe  law  be  correct,  then  plain- 
tiff in  error  stated  a  cause  of  action  In  bis 
petition,  and  is  entitled  to  have  the  judg- 
ment below  reversed.  Counsel  for  both  par- 
ties have  filed  exceedingly  able  briefs,  show- 
ing great  seal  and  careful  research  on  either 
side.  We  are  of  opinion  that  this  question 
must  be  decided  In  favor  of  the  view  main- 
tained by  defendant  In  error,— that  the  grant 
of  a  right  of  way  to  defendant  In  error  by 
the  act  of  February  18,  1888,  as  amended 
February  13,  1889,  was  a  "present,  absolute 
grant,"  subject  to  certain  conditions  sulise- 
quent,  in  that  part  of  the  said  territory  re- 
maining under  Indian  occupancy,  and,  so  far 
as  tbey  were  applicable  In  that  part,  thrown 
open  to  settlement.  This  Is  tbe  eonstmctldn 
given  to  Jbat  act  1^  tbe  supreme  court  of 
Oklah(Hna  In  the  celebrated  case  of  U.  S. 
V.  Choctaw,  O.  ft  O.  B.  Oo.,  8  Okl.  404,  41 
Pac.  729.  which  affirmed  the  judgment  of 
Justice  Scott,  sitting  In  chambers,  In  said 
cause,  in  the  Third  judicial  district,  Involving 
a  temporary  writ  of  Injunction.  Almost 
Identically  tbe  same  question  was  d(>Hded, 
after  thorough  and  exhaustive  investlKatlon, 
by  the  supreme  court  of  tbe  United  States, 
In  Railroad  Co.  v.  Baldwin,  103  U.  S.  426. 
The  following  statement  by  the  court  shows 
that  the  contention  of  Baldwin  In  that  case 
was  precisely  the  same  as  the  contention  of 
ChurcblU  la  this :  "This  was  an  action  by 


the  plaintiff,  under  tbe  laws  of  Nebraska,  to 
recover  of  the  8L  JoseiA  ft  Denver  Railway 
Company,  or  Its  succeasor  in  interest,  dam- 
ages for  entering  upon  bis  land  In  that  state, 
and  appropriating,  in  the  construction  of  Its 
road,  a  atrip  of  land  two  hundred  feet  in 
width  and  two  hundred  rods  In  length.  The 
company  claimed  a  right  of  way  over  tbe 
land  of  that  width,  under  tbe  act  of  congress 
of  July  23,  1860k  etc.  *  •  *  When  the 
grant  ot  cragreaa  was  made,  tbe  land  claim- 
ed by  the  plaintiff  was  vacant  and  unoccu- 
pied land  of  tbe  United  States;  but  the  line 
of  road  over  It  was  not  definitdy  located  un- 
til October,  1871.  He  (Baldwin)  acquired 
whatever  rights  be  pqasesses  in  October, 
1860.  The  defendant  contends  that  tbe  plain- 
tiff took  the  land  subject  to  ite  right  of  way. 
He  contends  that  tbe  grant  of  tbe  right  of 
way  took  effect  only  from  the  date  at  whlcb 
tbe  company  filed  its  maps  designating  the 
route  with  the  secretary  of  tbe  Interior."  In 
tbe  opinion  based  on  tbese  facts  tbe  court, 
speaking  of  tbe  grant  of  tbe  right  of  way, 
say:  "It  Is  a  present,  absolute  grant,  sub- 
ject to  no  conditions  except  those  necessa- 
rily Implied,  such  as  that  tbe  road  shall  be 
constructed  and  used  for  the  purpose  desig- 
nated. Nor  is  there  anything  In  tbe  policy 
of  tbe  govwnment  witii  respect  to  the  pub* 
lie  lands  whlcb  would  call  ttx  any  qualifica- 
tion of  tbe  terms.  *  •  *  The  right  of 
way  for  tbe  whole  distance  of  the  proposed 
route  was  a  very  Important  part  of  the  aid 
given.  If  the  company  could  be  compelled 
to  purchase  Its  right  of  way  over  any  sec- 
tloo  that  might  be  occupied  In  advance  of  its 
location,  very  serious  obstacles  would  often 
be  Imposed  to  tbe  progress  of  tbe  road.  For 
any  loss  of  lands  by  settlement  or  reserva- 
tion, other  lands  are  given,  but  for  tbe  loss 
of  the  right  of  way  by  these  means  no  com- 
pensation Is  provided,  nor  could  any  be  given 
by  the  substitution  of  another  route."  Coun- 
s^  for  plaintiff  in  error  In  this  case  contends 
with  much  plausibility  of  argument  that  the 
grant  of  the  right  of  way  to  the  railway 
company  being  general,  and  the  future  loca- 
tion uncertain,  and  plaintiff  In  error  having 
In  good  faith  settled  upon  and  Improved  tbe 
land  In  question  before  the  defendant  in  er- 
ror's line  was  definitely  located,  It  would  be 
essentially  unjust  for  defendant  In  error  to 
be  now  permitted  to  take  his  land  and  de- 
stroy his  Improvements  without  compensa- 
tion; that  such  would  be  contrary  to  the 
litieral  policy  and  purposes  of  the  govern- 
ment In  opening  up  the  country  to  settle- 
ment. It  must  be  remembered,  bowcvor, 
that  all  persons  are  affected  with  notice  of 
existing  laws,  and  the  constructions  placed 
upon  them  by  the  supreme  court,  and  that, 
prior  to  the  time  when  plaintiff  in  errov  se- 
cured his  homestead  entry  and  made  bis  Im- 
provements on  the  land  In  question,  statutes 
similar  to  that  we  are  now  considering  bad 
been  enacted,  and  had  received  a  construc- 
tion by  the  supreme  court  exactly  opposite 
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to  that  contended  for  tiereln  by  him.  Wliat- 
erer  view  miRbt  be  taken  of  the  question  by 
the  court,  were  It  raised  now  for  the  flret 
time,  and  were  we  without  a  precedent  for 
our  crnldance.  It  Is  not  neceesary  now  for  ns 
to  CMUlder.  Tlie  Identical  argument  made 
by  counsel  was  made  before  the  supreme 
court  of  the  United  States  In  the  Baldwin 
Case.  In  that  case  It  Is  further  said:  "Tbe 
Unctftalnty  as  to  tbe  ultimate  location  of 
the  line  of  the  n>ad  is  recognised  tbrouRb- 
ont  the  act,  and  where  any  qualification  Is 
intended  In  the  operation  of  the  grant  «( 
lands,  from  this  circumstance,  It  Is  decdg- 
nated.  Had  a  similar  qualification  upon  tbe 
absolute  grant  of  the  right  of  way  be«i  In- 
tended, It  can  hardly  be  doubted  that  It 
would  have  been  exprwsed.  The  fact  that 
none  Is  expressed  Is  conclusive  that  none  ex- 
ists." It  ia  our  opinion,  from  reading  l^t 
act  Itself,  and  from  precedent,  that  the  act 
of  congress  of  February  18.  1886,  as  amend- 
ed  by  tbe  act  of  February  13,  1889.  was  a 
present  absolute  grant  of  the  right  of  way 
to  the  Oboctaw  Coal  ft  Railway  Oompany 
through  the  then  Indian  Territory,  and  bad 
priority  over  the  rights  of  a  homesteafl  entry- 
man  under  the  act  of  March  2.  1889.  The 
railroad  company  had  the  right  to  locate  Its 
line  over  what,  in  Its  Judgment,  was  "the 
moat  feasible  and  practicable  route";  and,  if 
the  line  thus  located  passed  over  the  land 
of  the  plaintiff  In  error.  It  la  a  hardship  from 
which  the  courts  cannot  legally  give  him  re- 
lief. Tbe  following  are  further  authorities 
In  point:  Bybee  v.  Railway  Co.,  139  U.  8. 
AGS,  11  Sup.  Ct.  641;  Railway  Co.  t.  Barney, 
113  U.  S.  626,  5  Sup.  Ct.  606;  Railway  Co. 
T.  Douglas  Co.,  81  Fed.  540;  Railway  Co.  v. 
Dyer,  1  Sawy.  641.  Fed.  Caa.  No.  2,552.  The 
Judgment  of  the  court  below  Is  therefore  af- 
firmed.  All  the  Justices  concurring. 


WHALEY  v.  CHOCTAW  RT.  CO. 
(Supreme  Court  of  Oklahoma.    Sept  4,  1890.) 
Railroads— OiuNT  or  Rtenr  or  Wat—<Jon8tboo- 

TIOK — HOMBSTBADS. 

1.  An  act  of  eongreas  Investing  and  empower- 
ing a  railway  company  with  the  right  of  way 
of  locating,  coDBtructing,  owning,  equipping, 
oprrnting,  asiiiR,  and  maintaining  a  rflilway 
through  and  over  public  land,  and  providing  that 
aaid  company  is  authorized  to  talie  and  use  for 
all  purposea  of  a  railroad  a  right  of  way  over 
■aid  public  Itind,  is  a  present,  abtiohite  grant. 

2.  A  homestoail  settlement  mibseqnent  to  such 
an  act  ia  subject  to  the  right*  of  the  railway 
comijany,  althouj^h  tbe  line  of  the  road  was  not 
definitely  located  until  after  the  entry,  and  the 
nettler  cannot  recover  for  damages  occasioned 
by  tiie  building  of  the  railway  under  aaid  act. 
Churchill  v.  Railway  Co.  (Okl.)  46  Fac  SOS,  Col- 
lowed. 

(Syllabas  by  tbe  Court.) 

Ermr  from  district  oonrt.  Canadian  county; 
before  Justice  J.  H.  Burford. 

Action  by  J  H.  Whaley  against  the  Choc- 
taw Railway  Company  for  Injunction.  From 


a  Judgment  for  defendant,  plalntUE  brings  er- 
ror. Affirmed. 

M.  W.  Noffslnger,  for  plalntut  in  error.  3. 
W.  McLond,  for  defendant  in  error. 

SCOTT,  J.  This  Is  an  Injunction  proceed- 
hig,  and  is  Identical  with  the  case  of  Churchill 
V.  Railway  Co.  (heretofore  decided  by  this 
court)  46  Pac.  503.  The  reasoning  In  that 
case  Is  ^pllcable  here,  and  tbe  determination 
should  be  tbe  same.  The  decision  in  the  case 
mentioned  is  based  upon  that  of  U.  S.  t. 
Choctaw,  O.  &  G.  R.  Co.,  3  Okl.  404,  41  Pac. 
729,  and  the  accepted  precedents  of  the  coon- 
try.  Whaley,  the  plaintiff  In  error.  Is  a  borne- 
steed  entrymen,  but  made  the  same  subse- 
quent to  the  act  of  congress  of  Februaiy  18, 
18S8,  gi-auting  a  right  of  way  to  the  Choctaw 
Coal  &  Railway  Company,  and  consequently 
subject  to  the  said  right  of  way,  though  the 
line  of  road  was  not  defliilt^ly  located  until 
after  the  entry,  and  the  settler  cannot  recova 
damages  occasioned  by  the  building  of  said 
railway  under  said  act.  The  Judgment  of  tbe 
court  b^ow  win  be  afflrmed.  All  the  Justices 
concurring. 


McCOOK  et  al.  t.  BRTAN. 
(Snpreme  Conrt  of  Oklahoma.    Sept  4,  18ML) 

RAlUtOADS— DCTT  TO  FbxCB— ACTIOIT  WOR  BtOCK 
KiLLSD — pLBADf  so. 

1.  There  is  no  ohllgatlon  In  connnon  law  opon 
«  railroad  eomnanf  to  fence  its  trsch.    It  has 

the  right  to  enjo;  ita  right  of  way  free  from  in- 
trusion or  trespass,  like  other  occupanta  ahd 
owners  of  real  estate,  except  as  provided  by 
stBtnte. 

2.  When  tbe  statute  provides  that  wkm  the 
owner  of  any  tract  of  laud  abutting  upon  a 
railroad  shall  construct  a  good  and  aumcient 
fence  about  such  tract  of  land  on  all  sides  ex- 
cept along  the  side  abutting  agninst  such  rail- 
road, and  when  uif>h  owner  of  ancb  tract  of  land 
shall  hare  completed  his  portion  of  tbe  fence 
about  such  proposed  Inclosure,  he  shall  give 
notice  of  its  completion  to  the  railroad  com- 
pany tipon  whose  line  said  tract  is  situat«l, 
and  that,  if  such  railroad  oompany  shall  neg- 
lect or  refuse  to  comply  with  the  requirements 
of  the  act,  such  railroad  company  shall  be  lia- 
ble for  all  damages  accruing  by  reason  of  such 
neglect  or  refusal,  it  is  hcUl  that  such  railroad 
company  la  not  liable  for  damages  for  the  kill- 
ing of  stock  by  its  locomotives  and  upon  ita 
track,  ualess  it  is  shown  In  the  pleading,  and 
is'  also  proven  In  evidence,  that  the  dainant 
for  damages  is  an  abutting  owner,  and  that  be 
has  constructed  his  fence  and  given  the  no- 
tice reqnired  in  the  act  and  that  the  railroad 
company  has  neglected  to  comply  with  the  re- 
quirements of  the  statute. 

3.  In  this  territory  an  action  for  dnmages 
agninnt  a  milrond  company  for  injuries  sos- 
tained  by  cattle  upon  the  right  of  way  of  sudi 
railroad  company  ia  founded  upoB  statute  and 
upon  speci&c  conditions,  and  the  conditions  muKt 
be  shown  in  the  pleading  and  appear  in  the  evi- 
dence hi  order  to  entitle  the  pUilntlff  to  re- 
cover. 

(Syllabus  by  the  Court) 

Error  to  probate  court  Noble  county. 
Action  by  Charles  W.  B.  Bryan  against 
John  J.  McCook  and  others,  recelTers  of  tbe 
Atchison,  Topeka  &  Santa  F6  Railroad  Oim- 
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paB7,  Ftom  •  Jodgment  tor  plalntlfl,  de- 
taklnts  httag  error.  RevtmoA. 

Qewr  BL  Mp,  Joha  W.  SluirUdt  and  i.  R. 
Oottlngbam,  for  pliitottte  In  error. 

M«ATEB,  Z.  In  this  «ftBe,  tbe  plt^tlff  'be- 
low (defmdant  tn  etror  hen^  filed  ble  petl- 
Hoii  )b  ttie  probate  court  of  Logan  cooaty 
on  the  ISth  day  of  September,  1884.  tn  which 
he  allefced  that  tbe  defendant  was  at  varioas 
times  therein  specified  operating  a  railroad, 
and,  with  tta  engines  and  cars  which  It  was 
operating;,  ran  against  and  killed  aereral 
head  of  lire  stock  belonging  to  the  plaintiff 
IB  «rrM,  of  the  ralae  of  $36S;  that  tbe  place 
Where  tbe  stock  were  on  defendant's  road 
was  not  fenced,  nor  was  It  at  a  crossing  over 
tbe  aanie;  that  he  made  demand  for  pay- 
ment therefor  upon  the  defendant,  wlilch  was 
refased,  and  for  wlilch  he  now  seeks  <m>  re- 
cover In  this  action.  The  defendant  answer* 
ed  by  a  general  denial,  and,  at  the  commenee* 
mmt  of  tbe  trial,  objected  "t»  the  iatroduo- 
tlon  of  any  testimony,  for  the  reason  that 
the  petition  did  not  state  facts  sufltdrat  to 
constitute  a  cause  of  action  In  faror  of  the 
plaintiff  and  against  the  defendant,"  which 
objection  was  overruled,  and  escepted  to  by 
the  defendant.  The  plaintiff  thereupon  In- 
trodneed  his  testimony  npon  tbe  following 
points  only,  namely:  That  tbe  plaintiff  was 
the  owner  ot  the  animals  set  out  In  tbe  peti- 
tion; that  at  the  time  stated  In  the  petition, 
the  animals  were  killed  by  tbe  locomotive  of 
the -defendant;  that  the  road  was  not  fenced; 
and  that  the  animals  were  of  the  ralne  claim- 
ed In  the  petition.  The  defendants  demurred 
to  tbe  evidence,  upon  tbe  ground  that  the 
fftcts  proved  did  not  establish  any  cause  of 
action;  which  demurrer  was  overruled,  and 
excepted  to,  and  verdict  returned,  and  Judg- 
ment entered  In  favor  of  the  plaintiff  for 
the  amount  claimed.  A  motion  for  a  new 
trial  was  also  oveimled.  The  assignments 
of  error  are  that  (1)  the  court  erred  In  over- 
mllng  the  objection  of  the  plaintiffs  In  errw 
to  the  Introdnetlon  of  testimony  under  the 
petition;  and  (2)  In  overruling  the  defend- 
ants' demnner  to  the  evidence;  and  (3)  In 
ovemillng  tbe  motion  for  a  new  trial. 

At  tbe  common  law,  the  plaintiffs  In  error 
were  entltied  to  exclusive  possession  of  the 
road  and  right  of  way.  They  are  entitled, 
nke  all  owners  and  occupants  of  real  estate, 
to  the  exclusive  possession  and  enjoyment  of 
their  preiDlses.  They  are  entitled  to  be  free 
from  Intrusion  or  trespass.  They  are  under 
no  obligation  to  fence  or  keep  safe  tbe  prop- 
erty of  adjoining  proprietors,  but,  on  tbe  con- 
trary, It  Is  their  legal  rlRht  to  enjoy  tbeir 
premises  exclnslvely.  They  would  at  com- 
mon law  be  oitltled  to  claim  damages  If 
cattle  should  wander  upon  their  unfeAced 
track,  and  they  should  suffer  damage  there- 
by. Tbe  owner  was  under  no  obligation  to 
fence,  and  be  was  entitled  to  exemption  from 
dtotuTbance,  and  to  require  that  tbe  owner 


of  Bdjotning  tabd  lAbiAl  i^slnln  hto  cattle. 
Railroad  O*.  t.  Barter,  38  Ind.  658;  Rafl- 
road  -Co.  V.  Baugh,  14  III.  Z12;  Williams  v. 
Xtallvoad  Oo.,  6  Ind.  Ill;  Hard  v.  Railroad 
Oo.,  26  Vt.  122;  Wood,  Ry.  I^W,  p.  IMS.  If, 
flMTefOre,  tbe  plaintiff  is  entitled  to  relief,  it 
mmrt  be  by  vlrtne  erf  tbe  sttftute.  The  pro* 
vMon  on  tbe  subject  to  fevnd  In  the  Stat-, 
trtes  at  •(^laboma  of  IS9S,  In  section  1047, 
providing  that: 

"f  40.  Wbeaerer  the  ownar  «f  any  tract  of 
land  atHitttng  against  any  railroad  within 
this  territory  shall  desire  to  eodoae  any  such 
tract  of  land  for  pasturage  or  other  pur- 
poses, and  ebaU  coostmct  a  good  and  smS- 
etent  fmce  about  saM  tmbt  «r  land  oa  all 
rtdes  except  akmg  the  side  abvtttng  agalnirt 
sncb  railroad,  it  sh^  be  Iftie  duty  of  such 
railroad  company  to  contract  a  good  and 
snfilelent  fence  *  *  *  on  the  side  of  such 
tract  or  lot  so  tar  as  the  same  extends  along 
the  Hue  of  ench  rallnad.  and  to  maluTaln  the 
same  ta  good  repair  and  condition  until  re- 
leased therefrom  tbe  owner  of  said  tract, 
or  nntn  the  owner  of  saM  tract  shall  have 
ceased  to  maintain  in  good  repair  and  con- 
dition tor  tfte  tern  of  one  year  his  portion 
of  the  fence  around  such  eoclasure." 

"(UM8)  t  47.  Whenever  the  owner  of  any 
tract  of  land  shall  have  completed  his  por- 
tion of  the  fence  about  such  proposed  ea- 
doBure.  he  shall  give  written  notice  of  Its 
eomi^etion  to  tbe  railroad  company  upon 
whose  line  said  tract  Is  situated;  •  •  « 
and  it  shall  be  the  duty  of  the  railroad  com- 
pany to  conatruct  and  complete  Its  portion 
of  such  fence  within  sixty  days  after  the 
service  of  such  notice." 

"(1049)  S  48.  if  any  railroad  company  shall 
neglect  or  refuse  to  comply  with  any  of  the 
reqalrements  of  this  art.  It  shall  l>e  Inwful 
for  the  owner  of  such  tract  to  construct  or 
repair  the  fence  along  tbe  line  of  such  rail- 
road, and  the  railroad  company  shall  be  lia- 
ble to  the  owner  thereof,  to  an  amount  not 
exceeding  one  dollar  and  twenty-five  cents 
per  rod.  to  be  recovered  In  a  civil  action;  and 
such  railroad  company  shall  be  liable  for  ail 
damages  accruing  by  reason  of  such  neglect 
or  refusal" 

The  modification  of  the  common  law  here 
made  Is  for  the  benefit  of  tbe  "owner  of  any 
tract  of  land  abutting  against  any  line  of 
railroad"  only;  and  It  Is  provided  in  his  be- 
half only  npon  condition  that  he  shall  first 
construct  a  good  and  sufficient  fence  about 
said  tract  of  land  on  "all  sides  except  along 
the  side  abutting  against  such  railroad."  and 
"shall  give  written  notice  of  Its  coinpletion 
to  the  railroad  company."  It  tliereupon  be- 
comes the  duty  of  the  railroad  coiitpauy  to 
conatruct  and  complete  a  line  of  fence  along 
tbe  said  tract  of  land  abutting  on  Bald  rail- 
road. If  the  railroad  company  neglects  or 
refuses  to  comply  with  the  requlreineuts  of 
the  act,  tt  becomes  liable  for  all  damages 
accruing  by  reason  of  such  n^lect  or  refusal. 
Then  18  no  other  Uablll^  np<m  Oie  fallroad 
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company  except  as  is  provided  In  the  ftat* 
nte,  and,  aa  is  apparent*  this  Ua,bllitr  ezp 
tots  only  upon  tbe  conditions  stated.  These 
conditions  are  cmdittons  precedent  to  a  re- 
covery. Tbey  most  appear  in  the  pleading, 
and  be  proven  In  tbe  evidence.  They  are 
not  set  up  in  tbe  dedaratlon  In  this  cas& 
Tbe  plaintiff  has  not  allied  tbat  be  bad 
made  an  inclosure;  nor  has  he  slven  a  writ- 
ten notice,  as  required  by  the  statute;  nor 
is  It  alleged  tbat  tbe  railroad  company  had 
n(>^ected  or  refused  to  comply  with  tbe  xe> 
quirements  of  the  act;  nor  do  these  tftcts 
ai^pear  in  tbe  evidence.  They  are  prerequi- 
sites to  tbe  right  of  recovery,  and,  as  condi- 
tions precedokt,  tbey  must  t>e  pleaded  and 
proven  affirmatively  by  the  plaintiff  as  con- 
ditions precedent  to  bis  right  of  recovery, 
which  has  not  been  done  in  this  case.  Rail- 
road Co.  V.  Garter,  20  111.  301;  Railroad  Oo. 
V.  Brown.  23  111.  94;  ComstodE  V.  Railroad 
Co.,  32  Iowa,  376;  Bates  v.  Railroad  Co.,  74 
Mo.  eO;  Williams  v.  Railroad  Co.,  Id.  463; 
Wood,  Ry.  Law,  p.  1548;  2  Smith,  Lead.  Oas. 
134;  Williams  v.  Railroad  Ga,  2  Hleb.  261; 
and  cases  cited  above.  Judgment  reversed, 
and  cause  dismissed.  All  the  Justices  con- 
cur. 


MOSELT  T.  SOUTHERN  MANUF'G  00. 
(Supreme  Coart  of  Oklaboma.   Sept.  4,  1886.) 

JUDOVSKT — EyTBT  AQAINST  DkCEDKXT — ^VaUDITT 

— Vaoatios — Proobddrb. 

1.  Where  a  court  of  senerel  jnrisdlction,  or 
a  court  which  has  acquired  full  jurisdlctioo  In 
attachment  proceedings  over  the  cause  and  over 
the  partiefl,  renders  a  Judgment  for  or  against  a 
pnrtT  after  the  death  of  such  party,  the  Judg- 
ment is  not  for  thai  reason  void.  If  the  per^ 
sonal  representatives  of  the  deceased  party  be 
not  made  parties  to  tbe  action  before  judg- 
ment, the  Judgment  will  be  irregular  and  erro- 
neous; but,  nntll  reversed  or  vacnted  by  appro- 
priate proceedings,  it  will  be  valid.  Such  judg- 
ment la  not  void,  but  only  voidable. 

2.  Sections  238.  586,  SSS,  Code  Civ.  Proc. 
(St  1893),  provide  the  procedure  for  vacating 
a  judgment  irregularly  rendered  In  an  attach- 
meat  soit  by  reaam  of  the  death  of  the  defend- 
ant aftn  service  and  before  judgment,  and 
where  the  personal  representntivea  of  the  de- 
ceased had  not  been  made  parties  to  the  ac- 
tion: and  a  petition  for  injunction  by  an  ad- 
miuiatrator  to  restrain  proceedings  on  such 
judgment,  which  does  not  set  forth  the  Judg-. 
ment,  the  grounds  to  vacate  or  modify  it,  and 
the  defense  to  the  action,  does  not  state  facta 
sufficient  to  constitute  a  cause  of  action,  and  is 
demurrable. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Cleveland  coonty; 
before  Justice  Heur7  W.  Scott 

Action  by  one  Mosely,  administrator  of  S.  E. 
Blake,  deceased,  a^iust  tbe  Soutbem  Manu- 
facturing Company,  for  Injunction.  From  a 
jurlgment  toe  defendant,  plaintiff  brings  error. 
Affinned. 

Hocker  &  Woods  and  Fisher  &  Hennessey, 
for  plaintiff  In  error.  Botsfoid  &  Brewer,  for 
defendant  In  error. 


REPORTER.  (OkL 

TAB8NEY,  J.  Tbla  actltm  was  coffimaiced 
In  tbe  district  court  of  Cleveland  connt;  to 
restrain  the  enftMcement  of  a  Jodgmoit  prevl- 
ousiy  rendered  In  said  court  In  ^Dceedlnga  In 
attachment  Plaintiff  In  enor  la  tbe  adndnf 
IstratOT  ftf  8.  B.  Blak^  deceased.  The  ftacts 
stated  In  tbe  petition  are:  Tbat  j^wrtom  to 
tbe  commencement  of  this  action  tbe  defend- 
ant In  6Ror  bad,  In  tiic  lifetime  of  tbe  said  & 
B.  Blake,  who  was  a  nonresldant  of  tbe  terri- 
tory, commenced  an  acHon  In  said  district 
court  tqr  attachment  That,  prior  to  the  com- 
mencement of  said  attachment  proceedings, 
other  attactmient  suits  had  been  commenced 
against  said  Blake  by  other  parties.  That  a 
stock  of  merchandise  bei<wglDg  to  saia  Blake 
had  been  seized  under  such  attachments,  and 
under  an  order  of  the  judge,  in  vacation,  the 
goods  were  sold,  and  the  proceeds  (9950) 
brought  Into  court  Pending  these  proceed- 
ings In  the.  otber  attachment  cases,  defendant 
In  error  brought  its  suit  in  attachment  against 
Blake,  and  a  Judgment  was  rendered  therein 
in  favor  (tf  the  defendant  In  eirror,  and  tbat 
the  num^  so  In  the  hands  of  tbe  court  ahotild 
be  applied  to  tiie  payment  of  the  Judgments 
of  tbe  respective  attaching  creditors.  Con- 
structive service  in  the  attachment  proceed- 
ings Instituted  by  defendant  In  error  sgalnst 
said  Blake  was  regular  and  complete.  That 
after  such  service,  but  before  tbe  rendition  of 
Judgment  In  favor  ot  defendant  in  error,  la 
such  attachment  i«oce«dinga,  the  d^Mtdant 
therein  (Blake)  died.  And  this  cause  was  com- 
menced to  enjoin  the  enforcement  of  the  Judg- 
ment In  attachment  on  the  grounds  that, 'the 
defendant  In  said  attachment  having  died  be- 
fore the  rendition  of  the  Judgmeot  therein,  the 
court  had  no  Jurisdiction  to  render  said  Judg- 
ment, and  that  the  said  Judgment  and  tbe 
proceedings  thereunder  were  void.  To  the  pe- 
tition in  this  cause,  defendant  herein  demurs 
red  on  the  ground  that  said  petition  did  not 
Btate  facts  sufficient  to  constitute  a  cause  of 
action.  Said  demurrer  was  by  the  court  below 
sustained,  and  platntlfl  in  error,  exciting, 
moved  for  a  new  trial,  which  motion  for  a 
new  trial  being  overruled  by  the  court  plain- 
tiff in  error,  bavlng  excepted  by  petition  In  er- 
ror, brings  the  cause  to  this  court  for  review. 

Whether  tbe  Judgment  in  the  attachment 
proceedings  against  Blake  was  Yoid  or  only 
voidable  (or  irregularity,  on  account  of  Its  be- 
ing rendered  after  bis  death,  a  proceeding  In 
equity,  by  Injunction,  to  restrain  tbe  enforce- 
ment of  such  a  Judgment,  is  not  tbe  propw 
proceeding  for  relief.  This  proceeding  seems 
to  be  founded  upon  two  theories:  (1)  That 
the  death  of  Blake  dissolved  the  attachment, 
and  (2)  that  the  Judgment  Is  void  In  the  at- 
tachment proceeding,  because  It  Is  alleged  that 
Blake  died  before  tbe  Judgmokt  was  entered 
op.  The  decided  weight  of  authority,  as  well 
as  the  better  reason,  Is  to  the  effect  that  an 
attachment  is  not  dissolved  by  death  unless 
some  statute  expressly  so  declares.  Mitchell 
V.  Schoonover  (Or.)  17  Pac.  867;  More  v. 
Thayer,  10  Barb.  258;  Ferfctna'  Heirs  v.  Nor^ 
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T«U,  R  Hmnpti.  IBl;  Kenaedj  v.  Bagnet,  1 
Bay,  481;  Holman  v.  Flaher,  49  Mlaa.  472; 
White  T.  Heavner,  7  W.  Vft.  324.  The  decided 
weight  of  authority  seems  to  be  to  tiie  effect 
that  If  a  conrt  <tf  geoeral  jnrladlctlon,  or  a 
coait  which  has  acquired  full  Jurisdiction  orer 
the  cause  and  over  the  parties,  renden  a 
Judgment  for  or  against  a  party  after  the 
death  of  said  party,  the  Judgment  Is  not  tot 
that  reason  void.  It  may  be  emmeooa.  but, 
until  reversed  by  some  apprt^rlate  proceed- 
ing. It  Is  ralld.  Reld  v.  Holmes,  127  Mass. 
S26;  Mitchell  V.  Schoonover,  supra;  Tapley  t. 
Martin.  116  Mass.  27S:  EeDey  t.  RUey.  106 
Mass.  839;  T^iley  t.  Ooodsell.  122  Mass.  176. 
In  Case  t.  BlbeUn.  1  J.  J.  Marsh.  29.  It  wu 
held  that  snch  a  Judgment  was  not  Ttrid.  hot 
erroneous;  that  the  error  condsted  of  mattos 
of  fact  which,  not  appearing  on  the  record, 
the  court  coald  not  notice;  and  that  the  same 
was  to  be  corrected  by  writ  of  error  coram 
ToblB.  laple  T.  Titus,  41  Pa.  St  195;  Hayes 
T.  Shaw,  20  Minn.  406  (Oil.  856).  Bfr.  Free- 
man, In  his  work  oa  Judgments  (Tolmne  1,  p. 
276).  says:  "That  there  should,  at  some  time 
during  Its  imgresa,  be  UrUig  parties  to  both 
sides  of  an  action,  we  think  tndiq»ensable; 
and  that  no  sort  of  Jnrladictloa  can  be  obtain- 
ed against  (me  who  la  dead,  when  salt  was 
commenced  against  him  as  a  defendant,  or  in 
his  name  as  a  idalntiff,  and  that  no  Judicial 
record  can  be  made  which  will  estop  those 
clalmlngunder  htm  from  showlngthathedled 
before  the  action  was  began,  and  that  a  Judg- 
ment tat  or  against  him  mast  necessarily  be 
Told.  *  *  *  (te  the  other  hand,  if  an  action 
Is  begun  by  and  against  living  parties,  orer 
whom  tbe  court  obtained  Jorlsdlctlon,  and 
some  of  them  sabeequently  die,  It  Is  not  there- 
by derived  of  its  Jorlfldlction;  and.  while  It 
ought  not  to  proceed  to  Judgment  without 
making  the  representatlTee  or  successors  In  in- 
terest of  tbe  deceased  party  parties  to  tbe 
action,  yet  If  it  does  so  proceed  Its  action  is 
Irregular  merely,and  Its  Judgment  Is  not  void." 
See  cases  cited  In  note  to  above.  Section  238 
of  our  Code  of  ClvU  Procedure  (St.  1U93)  pro- 
Tldee:  "From  the  time  of  the  Issuing  of  the 
order  (tf  attachment,  the  court  shall  be  deemed 
to  have  acquired  Jurisdiction  and  to  have  con- 
trol of  all  subsequent  proceedings  aaa&r  tbe 
attaciiment;  and  If,  after  the  Issuing  of  the 
order,  the  def«idant,  being  a  person,  should 
die,  or  a  corporation,  and  Its  charter  should 
expire  by  limitation,  forfeiture  or  otherwise, 
the  proceedings  shall  be  carried  on;  bat  In  all 
such  cases,  other  than  where  the  defendant 
was  a  foreign  corporation,  his  legal  represen- 
tatives shall  be  made  parties  to  the  atrtlon." 
And  section  586  <a  said  Oode  provides:  "The 
district  court  shall  have  power  to  vacate  or 
modl^  Its  own  Judgments  or  orders,  at  or  after 
the  term  at  which  such  Judgment  or  order  was 
made;  •  *  *  a'xth,  for  the  death  of  one  of 
the  parties  before  the  Judgment  In  the  ac- 
iUm."  And  section  588  of  said  Oode  {Hovides: 
"The  iffoceedlngs  to  vacate  or  modify  the 
Judgment  or  order  on  tbe  grounds  mentioned 


In  snbdlTlslons  four,  Ave,  six,  seven,  eight,  and 
nine  of  sectlMi  686,  shall  be  by  petition  veri- 
fied by  afBdavit  setting  forth  the  Judgment 
or  ordMT,  the  grounds  to  vacate  or  modify  and 
the  defense  to  the  action,  if  the  party  apply- 
ing was  defendant  On  such  petition  a  sum- 
mons shall  issue  and  be  served  as  in  the  com- 
mencement of  an  action."  These  various  pro- 
visions cleariy  provide  the  procedure  for  the 
correction  of  the  Irregularity  of  a  Judgment 
rendered  after  tbe  death  of  the  party  against 
whom  such  Judgment  was  rendered,  and  clear- 
ly contemplate  that  the  petition  therefor  shall 
set  forth  the  judgment  or  order,  as  well  as 
the  grounds  for  vacating  the  same,  and  tbe 
defense  to  the  action.  Tbe  proceeding  thns 
provided  for  precludes  a  proceeding  by  Injunc- 
tion to  restrain  the  enforcement  of  such  Judg- 
ment without  afOordlng  to  tiie  plaintiff  In  such 
attachment  proceedings  an  opportunity  to 
maintain  his  action,  and  to  correct  the  irreg- 
ularity In  such  Judgment.  As  tbe  petition  of 
plaintiff  In  errw  In  this  cause  did  not  state 
the  substantial  tacts  required  to  be  stated  by 
tbe  provisions  ot  tbe  above  section,  sncb  peti- 
tion would  not  wanant  the  rdlef  prayed  for. 
and  tbe  action  of  tiie  court  b^ow  In  sustain- 
ing a  demurrer  thereto  was  with  oat  error, 
nie  Judgment  of  tbe  court  below  wlU  tbw»- 
ton  be  afBrmed. 


flAKSINO  r.  TBRRITOSY. 
(Suiffeme  Court  of  Oklahoma.  Sept  4,  1886.) 
Cbimisal  Law  —  Dbubbratiox  or  Jobt— K&r 
Takb  Oklt  Cbktaik  Artiolss. 
Section  5287  of  tbe  Statutes  of  1898  pro- 
vlde«  that  the  Jury,  upon  retiring  for  delibera- 
tion, may  take  with  them  all  papers  whldi 
have  beea  received  in  evidence  id  the  cause, 
or  copies  of  such  parts  of  public  records  or  pri- 
vate docameots  given  in  evidence  aa  ought  not 
in  tbe  opialon  of  the  court,  to  be  taken  from 
the  person  having  ^em  in  poBsession.  ThiB 
being  the  only  statntory  [nDvisioD  npon  this 
subject.  It  was  error  for  the  trial  court  to  per- 
mit the  Jury  to  take  with  them  to  their  iary 
room,  and  to  have  the  same  In  their  possession 
Iq  the  jury  room  while  delibersUug,  the  Win- 
cheater  rifle  used  by  defendant,  and  the  re- 
volver osed  by  his  co^efendant,  John  Keefer, 
and  the  hat  worn  by  the  deceased,  John  A. 
Perkhu,  at  the  time  of  tbe  affray,  with  the 
bullet  holes  In  It 
(Syllabus  by  the  Court.) 

Error  to  district  court,  Logan  county; 
before  Justice  Frank  Dale, 

Prosecution  by  indictment  against  Richard 
Hansing  In  the  district  court  of  Logan  county 
for  the  crime  of  murder.  He  was  convicted  of 
the  crime  of  manslaughter  in  tbe  first  de- 
gree, and  sentenced  to  a  term  of  six  years 
in  liie  penitentiary  at  Lansing,  Kan.  The 
defendant  below  brings  error.  Tbe  facts  are 
stated  In  the  opinion.  Reversed. 

Gewge  Gardner,  for  plaintiff  In  error. 
Huston  ft  Huston,  for  the  Territory. 

SCOTT.  J.  In  the  month  of  February, 
1895,  the  plaintiff  In  error  was  prosecuted  In 
fbs  district  coort  of  Logan  county,  OkL 
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for  the  crime  of  miudar  I»  the  flnt  depMi 
and  OD  tin  28tb  day  nt  Febraary,  18UC,  ttw 
Jnxy  Eetnrnad  a  vardtct  acalut  blm  tta  maor 
alaogbter  In  Uie  first  degree.  On  tbe  Utb  day 
of  May,  189S,  the  motion  foi  a  new  trial  wat 
orerruled,  and  plaintiff  in  error  vaa  sen- 
tenoed  to  confinement  In  the  penitentiary  at 
Lansing,  Kan.,  for  a  tam  of  six  years,  and 
he  pBosecqtaa  this  appeal  to  reverse  said  judt 
ment 

On  page  847  of  the  record  we  find  the  fol' 
lowing  fltatonent:  "At  the  conclusion  of  the 
case,  and  after  the  court  bad  instructed  the 
jury,  and  when  the  Jury  retked  to  deliberate 
of  th^  verdict,  the  court,  ovw  the  objection 
of  the  d^oidant,  permitted  the  Jury  to  take 
with  them  to  tbelc  Jury  room,  and  to  bare 
the  same  in.  theic  possession  In  the  Jury  room 
while  deUbnatlug;  tbe>  Winchester  rifle  used 
hy  defendant;  and.  the  nevolvra  used  1^  his 
ootdefendaat,  John  Kecfer,  and  the  hat  worn 
by  tlM  deceased.  John  A.  PeAliu»  at  the  time 
of  the  affray,  with  bullet  hoim  In  It;  and  to 
wbifdi  actioa  of  the  court  the  d^endant  duly 
eaoepted  at  the  time."  It  further  awoars  by 
tibe  teattanony  of  Jurors  on  pages  S&7  and  8tt2 
oi  tiia  racond  that  the  Jvry,  after  retiring, 
made  a  number  of  expwlmenta  with  said  in- 
atmmentit  and  hat.  The  only  statute  we 
hare  affecting- tte  question  is.  seetion  tS887, 
which  reads  as  ftdlows:  "Dpon  retiring  for 
deliberation,  the  jury  may  take  with  them  all 
papers  which  ttare  been  received  lo  evidence 
In  the  cause,  or  copies  of  such  parts  of  public 
records  or  private  documents,  given  In  evi- 
dence, as  ought  not,  In  the  opinion  of  the 
courts  to  be  takeq  from  the  person  having 
them  In  poBseaslon."  It  Is -hardly  necessary 
to  qnots  authority  to  show  that  the  laoRuage 
of  this  article  does  not  embrace  such  articles 
as  were  admitted  hy  the  court  to  the  Juty 
room  in  this  case.  Those  articles  were  cw- 
Ifdaly  not  **eaolca'*  of  any  **publlc  record"  or 
"private  documents."  Neither  are  they  **pa- 
pers"  In  any  sense  <tf  the  term.  Such  a  con- 
struction would,  do  violence  to  hinguage.  We 
are  further  of  the  opinion  that.  In  the  ab- 
sence of  statutory  authority,  QtA  trial  court 
OQUld  aot  li^llyt  over  the  obJe^ion  of  de- 
fendant, permit  such  articles  to  be  taken  to 
the  Jury  room,  to  be  experimented  with  by 
the  Jury  In  the  defendant's  absence.  What 
the  authority  of  the  court  might  be  when  the 
defendant  failed  to  object  or  expressly  con- 
sorted,  whether  such  a  proceeding  can  be 
waived  by  the  defendant  in  a  f^ny  case, 
especially  a  capital  case,  we  need  not  dis- 
cuss bere.  Tbe  prtndple  Is  well  stated  by 
Mr.  Wbarton  hi  bis  Grimlnal  Evldmce:  "As 
wo  have  seen,  it  Is  one  of  the  necessary  in- 
ddents  of  bringing  Into  court  Instruments  by 
which  an  act  is  allexed  to  have  been  done, 
that  such  Instruments  tdiould  be  tssted  in 
court.  It  Is  only  when  this  Is  done  by  tbe 
Jury,  after  retiring,  wben  the  parties  have 
no  opportmUty  to  revise  tbe  process,  that  ob- 
Jectloa  can  bo  made.**  Bee,  also,  authority 
cited  iB  tbe  tcsL  TblB  principle  haa  been 
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foUttwed:  wltb  praotknl  umnlfftity  by  court* 
Qt  last  resert.  Sea  M'Coy  v,  Stata  (Oa^  » 
S.  B.  77j0i  State  V.  Qapdeza,  e»  Mp.  20Ss 
Jnmperdi  t.  People.  21  111.  874;  State  v. 
Justus  (Or.)  8  Pac.  387.  alsa  la  seva»l  Texas 
cases.  Besides,  it  ai^eara  that  In  this  case 
the  evidence  Is  very  oonfllctlnft  On  the  mala 
point  in  diairate— that  is,  whether  the  defend- 
ant crossed  over  the  md  and  fired  on  tbe 
deeeaasd  frcm  tbe  gate  post,  as  olalmed  1^ 
tbe  proseentioa— the  laiwe  number  of  wit- 
Bssaes  fiivor  the  defendant.  And  while, we 
might  not  regard  the  testimony  aa  prepon- 
derating so  atroDgty  In  favw  of  tbo  ilefland^ 
ant  as  to  reqnlm  oa  to  net  aaUe  the  Twdict 
on.  that  account  aloncv  yob  U  truBpassss  nap- 
aowly  oa  that  border,  and.  funiiBlMB  at  atvons 
reaam  for  more  careful  awudny  of  tte  means 
by  which  tbn  Jury  mliibt  bav«  been,  ud  prob- 
8^  were,  taflnenced  to  reach  their  verdiot 
It  appears  by  the  testlmny  of  two  of  the 
Jnron  that  tte  Jvry;  aftas  ictMngi  la  th» 
defendant's  absence,  made  a  aumben  of  ex- 
pertananta  with  the  gaaand  hat  tor  tbe  pne- 
pcae  of  tasting  the  aceuracy  of  the  teedmony 
of  the  diffsKut  witnesses  oa  that  point; 
showing  that  the  Jury  received'  light  to  eaSr 
bib  them  to  reach  a  concluskuL  Cram  a  for- 
eign and  ImrMddea  •Dwce.  It  la  oos  oplaloa, 
thereCone,  that  ttie  Jadgmsat  of  tbe  lowav 
court  should  be  reversed  for  the-  double  rea- 
son: First;  that  forbiddan  artMea  were  per- 
mitted to  go  to  (be  Jniy.  over  defiMulant'a 
obiectloav  wbb±  oA  Itself  would  be  anOclMt 
to  requise  a  rsvassal,  though.  no<  ia|nry  ba 
slHram  to  have  tcsuUmI  lkom>  It;  and.  secMU^ 
bsoauae  It  appears  pndiable  tiut  deteadant's 
oense.  was  la  part  pp^oMced  bj>  snob  action^ 
The  Judgment  behiw  is  themfom  reve«ed» 
and  the  cane  SMaaadad  tor  a  arw  trial.  All 
tiw  Justices  eoncurrlag,  caocft  DALH,  O.  J., 
who  presided  below. 


CVTY  OF  EL  RENO  v,  0UIL1LINAN»  et  at 
(Supreme  Gonrt  <tf  Oklahoma.   Sept  4.  1886.) 

Bond— GOMDITION— PSNALTT— LnjUlllATBU  Dama- 

oas. 

Whenever  ■  faxtj  bindi.  himnlf  hi  •  fixed 

anm  for  tbe  j^rforouince  or  ii(Hip«rformaDc«  of 
BomethtDK,  without  atating  whether  such  fixed 
sam  is  Intended  na  a  penalty  or  as  liquidiitea 
daDiageB.  and  wltbotit  regard  to  the  msKuitude 
or  the  Dumber  of  any  breucbes  that  may  •ccur, 
or  the  amouut  of  damasee  that  may  eo«ue,  and 
tbe  contract  is  Bach  that  It  may  oe  partiallj 
performed  sad  partially  violated,  aach  fix^ 
sum  muHt  be  conBldrred  as  a  penalty,  and  net 
ss  Uqnulated  diunages, 
(SyUabus  by  the  Coort) 

Error  tnm  district  court,  Canadian  conn^; 
before  Juatlce  John  U.  Bnrford. 

Action  on  a  bond  t«r  damajgsa  Iqr  tbe  dcy 
of  El  Beno  against  John  tt.  OnlUnane  and 
his  bondsmen  for  failure  to  construct  aa 
electric  light  plant  and  to  maintain  the  same 
as  required  by  tbe  condMone  of  the  aald 
bond.  Judgment  for  the  defeadaato  bdow. 
The  facts  are  stated  In  the  opinion.  PlalOr 
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tiff  briniTi  error.  Judfinent  of  t&e  lower 
court  afflrmed. 

Jolin  L  Dllle  uid  Jobn  Schmook,  Jr.,  for 
plaintiff  in  error.  J.  H.  Warren  and  Baxter 
&  Severy,  for  defendants  In  error. 

SCOOT.  J.  On  the  Iwt  daj  of  May,  1886, 
at  the  requeet  of  the  defendant  John  B.  Cn^ 
.linane,  the  city  of  Gl  Rene  passed  an  ordl- 
nnt-e  irnatlDfr  to  aald  Culllnane  and  his  a*- 
flodates  the  rifcht  to  constmet  and  maintain 
an  electric  llRht  plant  In  the  dty  of  Bl  Reno. 
It  is  proTldnl  In  said  ordinance  that  said 
Gnlllnane  aball  within  IS  days  accept  the 
tmns  ot  the  same,  and  execnte  a  bond  In 
tiie  sum  of  91.000  for  the  talthfnl  perfomi> 
■nee  of  bis  part  of  the  terms  of  the  ordinance. 
It  to  olleieed  Id  the  petttloa  that  within  said 
time  from  the  passaffe  ot  the  ordinance  said 
Culllnane  accepted  the  terms  of  said  (nxll- 
nance  and  executed  said  bond.  Tbc  condl- 
tlons  of  said  bond  ore  aa  fbllows:  "Now, 
theRfora.  If  the  sold  John  R.  Cnlllnane,  Us 
associates,  assigns,  or  execvtors,  shaU  wltb- 
tn  ninety  days  from  the  pasaiMce  of  said  or- 
dinance commence  the  constmetlMi  of  the 
^tectilc  llicbt  plant  herein  provided  for  in 
the  said  dty  of  Kl  Reno,  and  shall  conptete 
the  same  within  three  months  from  the  ex- 
piration of  the  snld  ninety  days,  haTfng  the 
same  in  eondltloa  to  mpp^  tfectrldty  for 
llKht.  heat,  and  power,  as  provided  In  said 
wdlnanra;  then  this  bond  shall  be  noil  and 
Told;  otherwise  to  bo  and  renwin  in  foil 
force  and  effect.**  It  Is  further  alleged  In 
tiie  pc4tt1oD  and  admitted  in  tbe  answer  that 
sold  Cnlllnane  and  bla  aasodates  have  whol- 
ly failed  and  refused  to  constracl  said  plant 
and  to  maintain  the  some.  Plaintiff  moved 
for  Jndjnnent  on  the  pleodlnivs,  which  wsa 
overpuled  1^  the  eomt,  and  subseqnently 
made  a  motlen  for  a  new  trial.  wMch  was 
also  OTetirnled.  These  two  roUngn  are  as- 
signed as  error,  and  preorat  but  one  «uts- 
tlon  to  this  Govrt  Plalittiff  la  enov  makes 
tbe  huine  in  this  case  pnrdy  one  of  damages. 
The  petition  In  the  district  court  Is  framed, 
and  Uke  case  conducted,  on  that  theory. 

We  see  no  eassnlial  difference  fai  principle 
between  this  cose  and  that  of  Kelley  t. 
Seay,  8  OfcL  687.  41  Pac.  810.  If  any  dlflsr- 
ence^  tbe  nde  tber^  laid  down  would  apply 
witb  greater  force  to  the  present  cose.  In 
this  case  the  bond  is  In  the  ordinary  form  of 
a  penal  bond  or  obligation.  In  such  cose  the 
presumption  Is  very  strong  that  the  parties 
Intended  the  sum  named  In  the  bond  as  a 
penalty,  and  not  as  liquidated  damages;  be- 
cause, If  they  Intended  It  as  liquidated  dam- 
ages. It  Is  so  easy  for  them  to  say  ao.  And 
If  we  Insist  that  they  Intended  It  aa  liqui- 
dated damwai*  when  Oiey  did  not  say  so, 
we  And  them  guilty  of  a  wrlons  oversight. 
I  should  require  Tcry  potent  drcnmstances 
to  ctaamre  that  presnmptlon.  The  Intention 
of  the  parties  to  liquidate  the  damages  must 
be  eo  obvious  aa  to  fwce  us  to  the  conclu- 


sion that  the  failure  to  so  state  In  the  tMnd 
was  clearly  an  oversight.  Nllson  t.  Town 
of  Jonesboro  {Atk.y  20  a.  W.  1093;  also  Kel- 
ley T.  Seay,  8  OU.  527.  41  Pac.  015;  Heat- 
wole  T.  Gorrell,  S5  Koa.  993,  i2  Pac  tSS, 
and  authorities  cited.  The  rule  laid  down 
In  Heatwole  v.  Gorrell  we  think  applicable 
.to  this  case^-tbat:  "Whenever  a  party  binds 
himertf  la  a  fixed  sum  for  tbe  performance 
or  nonperformance  of  something,  without 
stating  whether  soch  fixed  sum  is  Intended 
as  a  penalty  or  aa  liquidated  damages,  and 
without  regard  to  the  magultude  or  the  num- 
ber of  any  breaches  that  may  occur,  or  the 
amount  of  damages  that  may  ensue,  and  tbe 
contract  la  such  that  It  may  be  i>artlally  per- 
formed and  partially  violated,  sncb  fixed  sum 
must  be  considered  as  a  penalty,  and  not  aa 
liquidated  damages.**  The  bond  In  the  case 
at  bar  has  two  conditions,— one  that  tke 
woric  shall  be  begun  by  a  certain  day,  the 
other  that  the  work  shall  be  completed  by 
a  certain  day.  These  contUtlomi  seem  very 
onequaL  It  Is  difllcnlt  to  see  how  more  than 
nominal  damages  could  result  from  a  breach 
of  the  former,  while  a  breach  of  the -latter 
mlj^t,  under  certain  drcDmstances,  result 
In  very  heavy  damages.  In  case  the  formor 
condition  alone  bad  been  broken,  and  tbe 
oth»  oonpUed  with  by  a  completioa  of  the 
work  In  the  prescribed  time.  It  would  be  un- 
conscionable to  allow  tl<000  as  liquidated 
damages;  and  this  is  a  powerful  argummt 
In  support  of  the  presumption  that  the  par- 
ties did  not  Intend  the  sum  named  as  liqui- 
dated AamBgeB.  Indeed,  so  far  as  tbe  rec- 
ord shows,  no  actual  damagee  whatever  have 
been  snffwed  by  tbe  public,  or  by  tbe  dty 
In  its  corporate  capadty.  Therefore  we  see 
no  reason  why  this  question  should  not  be 
controlled  by  our  statutes  <sectlons  2ffii5  and 
2(i54t);  so,  even  If  the  bond  had  expressly 
fixed  the  sum  as  liquidated  damages.  But 
counsel  for  plalntlif  In  errw  advances  a 
rather  novel  ailment  In  favor  of  bis  claim 
for  liquidated  damages:  that  la,  that  the 
dty  of  Ell  Rmiq.  bdng  a  public  corporation, 
and  having  snfliBred  no  damage  In  Its  corpo- 
rate capadty,  conld  recorer  only  such  dam- 
ages as  might  have  accrued,  to  the  general 
public,  and  that  being  admitted  uncertain, 
indefinite,  and  Incapable  of  computation.  It 
must  therefore  be  presumed  that  the  sum 
named  in  the  bond  was  intended  aa  liqui- 
dated damagea  With  due  reaped  to  the 
learned  counsel  who  advanced  It,  we  think 
this  proposition  proves  too  much.  If  It  Is 
Impossible  to  eatlmate  by  any  known  rule 
tbe  damages  suffered  1^  the  public  on  breadi 
of  the  conditions  of  tbe  bond.  It  would  be 
equally  impossible  for  the  some  reason  to 
ascertain  whether  tbe  public  had  suffered 
any  actual  damages  at  all.  In  sncb  case  we 
see  no  ground  for  Indulging  the  presumptfon 
that  the  pardes  Intended  the  sum  named  as 
liquidated  damages,  when  they  failed  to  say 
BO  In  the  bond.  Before  such  presumption 
can  be  Indulged  In.  tbe  right  to  actual  dam- 
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ages  to  Bome  amoant  must  be  nnauestloDed. 
Then,  If  those  damages  are  difficult  ot  com- 
putation, the  presamptlon  may  be  resorted 
to.  The  jadgment  of  the  court  below  la 
affirmed.   All  the  justices  concurring. 


DIEBOLD  SAFE  &  LOCK  CO.  t.  HOLT. 
(Supreme  Court  of  Oklahoma.  Sept.  4,  1896.) 
Sale— IMPROFBK  Shipment — Liabilitt  op  Hbllbk 

— EXFSRT  EVIDEXCB— TbHDBB— PLUUISia 
— AMBNDKBST— CO^ITIStTANCB. 

1.  The  defendant  contracted  with  the  plaio* 
tiff  for  the  purchase  of  a  fireproof  safe,  agree- 
ing to  "deliver  the  safe  on  board  the  cars  at 
CsDtoD,  Ohia"  Evidence  was  adduced  to  show 
that  the  plaintiff  had  crated  and  fastened  the 
safe  ni>on  the  side  of  the  car  upon  which  it  was 

{tlaced  for  shipment,  near  and  opposite  to  an 
ron  bolt  or  bolts  protruding  from  the  side  of 
tlie  car,  and  that  npon  reaching  Wharton,  in 
this  territory,  to  which  it  was  snipped,  it  was 
fonnd  that  the  safe  had  been  perforated  and 
damaged  by  friction  against  the  bolts  referred 
to.  Htld,  tiiat  the  plamtiff  was  responsible  for 
the  caiefol  and  prop«  shipment  of  the  safe, 
and  that.  If  it  was  negligent  in  this  particular. 
It  was  responsible  for  the  damage  occasioned 
thereby. 

2.  Upon  the  question  of  what  amonnt  of  dam- 
ages has  been  done  to  a  fireproof  safe  tv  the 
holes  punched  in  It  during  transportatioBf  the 
testimony  of  witnesses  who  have  had  severs! 

J wears'  experience  In  biuriog,  selling,  and  dealing 
n  and  aidng  safes  of  a  similar  ctiaracter,  is 
pn^rly  admitted. 

3.  A  pleading  which  declares  that  "the  de- 
fendant tendered  the  phiintfff  the  sum  of  sev- 
enty-two dollars  In  full  of  all  amounts  due  un- 
der the  contract  at  the  time  of  the  commence- 
ment of  the  suit,  which  amount  the  plaintiff 
rehised  to  have,  and  at  all  times  refused  to  ae- 
ci-pt,"  and  this  allegation  not  having  been  de- 
murred or  objected  to,  is  a  sufficient  allegation 
of  tender,  under  which  facta  may  be  adduced; 
and.  the  evidence  having  been  produced  showing 
that  the  tender  was  majde  as  alleged,  the  judg- 
ment of  the  court  will  not  be  reversed  because 
the  pleading  failed  to  state  that  the  amount  of 
the  tender  was  now  brought  into  court,  and 
that  the  defendant  was  stilt  ready  to  pay  the 
amonnt  of  the  tender. 

4.  Under  the  Statutes  of  1890,  upon  an 
smeoded  answer,  in  which  au  entirely  new  de- 
fense is  set  up  and  the  issue  changed,  it  Is  not 
error  for  the  court  to  refuse  to  continue  the 
case  upon  the  application  of  the  plaintiff,  lo 
the  Rhsence  of  an  affidavit  showhig  good  cause 
therefor. 

(Syllabus  by  the  Court.) 

Error  to  district  court,  Payne  counly;  be- 
fbre  Justice  Frank  Dale. 

Actixm  bj  the  DieboM  Safe  &  LodL  Company 
against  M.  W.  J.  Holt  Prom  a  judgment  for 
plaintiff  for  a  less  sum  tlian  that  demanded, 
plaintiff  brings  error.  Affirmed. 

-This  was  a  suit  brought  in  the  district  court 
of  Payne  county,  to  recover  the  amount  claim- 
ed by  the  plaintiff  In  error  to  be  due  upon  a  con- 
tract made  with  the  defendant  In  error,  at 
Stillwater,  Okl.,  on  the  25th  day  of  May,  1892, 
by  which  the  defendant  In  error  ordered  the 
plaintiff  In  error,  a  corporation  located  at  Can- 
ton, in  the  state  of  Ohio,  to  ship  to  bim,  "<m 
September  1,  1802,  unless  ordered  sooner,  one 
of  yonr  number  33  fireproof  safes.  •  *  • 
For  tUs  safe,  delivered  on  board  of  cars  at 


Canton,  Ohio,  I  will  pay  you  two  hundred  and 
twenty-flve  dollars,  less  freight  to  Wharton, 
Cbookee  Strip.  I.  T.,  and  my  117,709  sted- 
Uned  Han  safe:  ddlvered  at  Wharton  depot, 
above  amount  to  be  as  follows:  Freight  and 
my  Hall  safe  upon  arriv&l;  balance  to  be  in 
twelve  notes,  equally  divided,  due,  respectively, 
every  thirty  days,  beginning  the  date  from  ar- 
rival of  the  safe  at  Wharton,  and  seven  per 
cent.  Interest  per  annum.  •  •  •  Tliis  ordei 
Is  given  subject  to  your  approval;  and.  In  ctm- 
slderatlon  of  the  aimve  price,  we  hereby  agree 
not  to  countermand  this  (xder  until  a  reaiwn- 
abie  time  has  been  given  for  such  ai^roval,  but 
to  receive  and  pay  for  the  same  as  above  stated. 
No  agreement  of  any  kind  not  stated  In  this  or- 
der shall  become  a  part  of  this  contract.  M. 
W.  J.  Holt,  Stliiwater."  The  plaintiff  hi  error 
accepted  the  order,  and  at  once  notified  the 
defendant  of  its  approval,  and  on  the  1st  day  of 
Septeml)er,  1892,  in  compliance  with  the  con- 
tract, placed  on  b.iard  of  the  cars  at  Canton, 
Ohio,  a  fireproof  safe,  conforming  to  the  order, 
and  biUed  to  Wiiarton,  Cherokee  Strip,  L  T. 
Upon  being  notified  of  the  arrival  of  the  safe  at 
Wharton  station,  the  defendant  In  error  delivered 
to  the  plaintiff  hla  Na  117,709  steel-lined  safe 
there,  and  paid  freight  on  the  new  safe  then 
received  under  the  contract,  amounting  to 
about  (SO,  and  took  it  to  Stillwater,  a  distance 
of  about  25  miles  from  the  railroad.  When 
received  from  the  railroad  company,  It  was 
fonnd  to  be  in  a  damaged  condition,  caused  by 
coming  in  contact  with  the  end  of  a  bolt  on  the 
luslde  of  the  fright  car  upon  which  the  safe 
was  shipped,  and  which  bolt  was  the  ordinaiy 
bolt  used  Ui  jolidng  the  frameworic  of  the  freight 
car  t(«ether.  The  defendant  refused  to  comply 
further  with  the  contract,  and  declined  to  make 
any  further  payment  of  the  notes  or  interest  as 
provided  therein.  Suit  was  brought  by  the 
plaintiff  hi  OTor  against  the  defendant  In  error 
to  secure  the  balance  ot  payments  upon  the  14th 
day  of  January,  1893.  Tbe  defendant,  by  an- 
swer filed  upon  November  18th  In  the  cause, 
admltied  tbe  contract  for  the  safe,  and  declared 
that,  under  the  terms  of  the  contract,  It  was 
tbe  duty  of  the  plaintiff  to  place  the  safe  oo 
board  the  cars  in  the  city  of  Canton,  Ohio,  and 
then  and  there  to  so  box,  crate,  and  load  it  up- 
on the  cars  that  it  might  be  carried  safely,  and 
without  damage,  from  the  dty  of  Canton  to 
the  station  of  Wharton,  in  the  Cherokee  Strip. 
The  answer  of  the  defendant  then  proceed wl 
in  narrative  form  to  set  forth  that  plaintiff  had 
manufactured  and  loaded  the  safe  on  ttte  cars* 
at  Canton;  tliat  the  loading  was  carelessly  and 
n^ligently  done,  by  reason  of  the  fact  that  tbe 
plaintiff  had  firmly  blocked  and  fastened  It 
in  contact  with  an  imn  bolt  or  projecting  piece 
of  Iron,  so  that,  while  In  transit.  It  had  con- 
stantly come  In  contact  with  the  iron  bolt,  and 
was  greatly  damaged.  The  answer  set  forth 
the  absence  of  ordinary  or  reasonable  cnre  oq 
the  part  of  tlie  plaintiff,  and  tbe  distance  of  ihv 
station  of  Wharton  to  the  town  of  Stillwater, 
by  reascMi  of  which  the  defendant  In  error  had 
DO  means  of  knowledge  of  tbe  damaged  ooodl- 
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tkm  of  the  flUCe  until  Its  arriral  and  imtoadtng 
■Dd  ddlray  to  bbn  at  Ills  iilaoe  of  borioeB,  In 
the  dty  ot  Stillwater.  The  defendant  thefe- 
upon  dedaied  that  nptn  recdring  the  safe,  and 
flndlng  It  fat  die  condmon  deactfbed,  he  had 
**lmmedlatd7  r^oaed  to  aooept  the  said  aata, 
and  ao  notifled  tbe  plalntUBB,  and  has  erer 
aince  ntmei  to  accept  the  aaJd  aafe  nndn'aald 
contract,  and  hu  repeatedly  reqnested  the 
plaint] fCs  to  remon  the  aald  safe  and  change 
aaid  contract"  The  defendant  thereiqMn  de- 
nied that  he  mm  Indebted  to  the  plafaitlfr  np> 
on  said  ctmtract  In  the  srao  of  $226,  or 
any  other  com.  Thereafter  the  cause  came  on 
for  trial,  npon  the  22d  day  of  May,  1894,  be- 
fore ttie  Jodie  and  a  iarj.  After  aboat  bait 
the  testimony  had  been  produced  in  the  caae, 
tbe  defendant  applied  to  the  court  for  leave  to 
flle  an  amended  ansmr,  and  vaa  given  Jem 
to  do  ao  fair  the  conrt;  over  tbe  objection  of  the 
idalntur.  The  defendant  thmiOKU  forthwith 
filed  bla  amended  answer,  in  ttala:  That  he 
admits  the  acceptance  at  the  safe  therein  men- 
tfcmed,  sabject  to  a  dednctlw  fkon  tbe  purchase 
price  of  tbe  anxnmt  of  damage  oocaaUned  to 
said  aafe  by  tbe  fault  and  n^Hgence  of  plains 
tiff;  that  tgr  reaaon  at  tbe  ta^niT  and  damage 
to  said  aafe,  as  In  defendant's  answer  set  forth, 
aald  safiB  tna  and  la  redoced  In  Taloe  to  tbe 
sum  of  two  hundred  dollan,  of  which  fact  the 
defendant  notifled  idaJntlff  before  bringing  the 
action,  tar  the  amount  of  which  sum  the  de- 
fendant la  entitled  to  credit  npon  the  pnrchase 
price  of  tbe  safe;  fbat,  at  Uie  time  of  the 
canunauement  of  this  action,  there  was  noth- 
ing whaterer  doe  plaintiff  upon  the  contract 
aned  npon;  that,  prior  to  the  canmoicement 
of  the  actVm,  defendant  tendered  to  plaintiff  the 
sum  of  eeroity-two  dcdlan  in  fnU  of  all 
anaoonta  doe  under  the  ctratxact  at  the  time  of 
tbe  CMnmencanent  of  the  suit,  wUch  amount 
tbe  ^alntlff  refused  to  have  and  at  all  times 
refused  to  accf^rt.**  To  the  filing  of  this  amend- 
ment to  the  answer  the  plaintiff  objected,  be- 
cause he  was  not  prepared  to  meet  the  change 
"In  the  Issue,  and  would  requh«  time  to  take 
plaintiff's  evidence  In  Ohio  1^  a  dcfiosltlon," 
which  ohjectlott  waa  overruled  by  the  court,  and 
defendant  was  allowed  to  flle  the  amended  an- 
Bwer.  Hie  plidntlff  thereupon  excepted,  and 
aited  fbr  a  cmtfaniance  to  take  ptoot  for  plain- 
tiff In  OUo  upon  the  laniee  as  changed  the 
amendment,  whinb  tbe  court  also  overruled, 
and  which  mUng  was  duly  excepted  to.  The 
taking  of  teattmony  Oerenpcm  proceeded,  and 
the  Jury  rendered  a  verdict  In  behalf  of  the 
plaintiff  for  the  sum  of  V72JS6,  against  tbe  de- 
fendant 

Oeorge  P.  Uhl,  for  plaintiff  In  error.  R.  A. 
Loweiy  and  Maber  ft  Holt,  for  defendant  In 
error. 

McATBB,  J.  (after  stating  the  facts).  It  Is 
contended  by  the  plaintiff  In  wror  that  under 
the  provision  of  the  contract  that  tbe  plain- 
tiff was  to  "d^ver  the  safe  on  board  tbe 
cars  at  Canton,  Ohio,"  the  plaintiff  dlscbar^ 
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ged  hia  whole  duty  by  placing  tbe  safe  urn 
board  the  cars,  and  that  It  waa  not  required 
of  It  to  iffoperly  fasten  tbe  safe  <m  the  cars, 
fbr  that  would  require  the  plaintiff  to  do 
something  not  stated  in  the  contract  and 
that  tbe  contract  provides  that  "no  agree* 
meat  of  any  kind  not  atated  In  this  order 
Bball  becMoe  a  part  of  tbla  contract."  Evi- 
dence was  adduced  tending  to  show  that  the 
saf^  upon  beii^  placed  upon  the  cars  by 
tbe  plaintiff,  was  crated  and  fastened  oppo- 
site and  near  a  bolt  w  bolts  which  protruded 
from  the  side  of  tbe  car,  and  that  by  rubbing 
against  this  bolt  or  bolts  the  ludes  were  pro- 
duced, during  tha  transit  of  the  safe,  wbicb 
constituted  the  damage  complained  of:  The 
court  Instructed  the  Jury  upon  this  point 
that:  "QQ  If  you  And  from  the  evidence  in 
this  case  that  the  plaintiff  agreed  to  place 
this  aafe  upon  the  ears  at  its  factory,  and 
tofdc  upon  Itself  the  burden  of  so  pladnig  the 
safe  upon  the  car,  and  loading  It  therein,  and 
preparing  It  for  shipment  and  If  yon  further 
flnd  that  the  plaintiff  was  ne^^ent  In  pla- 
cing the  safe  In  tbe  car,  and  by  reason  of 
such  n^Ugence  the  safe  was  injured  Vriille 
In  transit  from  the  factory  to  Wharton,  then 
and  In  that  case  the  phdntlff  would  be  llalde 
for  anch  damage  as  occurred  reaaon  ot 
the  failure  of  the  plataitlff  to  properly  lo^ 
the  safo  for  shipment  from  Its  factory  to 
die  place  where  It  was  to  be  delivered,  at 
Wharton.  (0)  If  yon  flnd  from  the  evidence 
that  the  plaintiff  underto<A  to  load  this  safe, 
then  It  waa  tbe  duty  at  the  plaintiff  to  so 
place  that  safo  In  the  car,  and  so  protect  It 
fnmi  InJnry,  aa  would  be  ordinarily  snfll 
dent  protection  to  Insure  Its  safe  transit  but 
would  not  be  liable  for  any  injury  to  the 
safo  occurring  out  of  any  accident  which 
might  happen  to  the  railway  cars  or  com- 
pany of  trade  over  which  this  aafo  waa 
beli^c  carried,  but  would  be  liable  for  such 
Injury  aa  resulted  by  reason  of  Its  being  Im- 
properly placed  In  tbe  car,  to  Insure  Its  prop- 
er and  safe  passage  from  Its  factory  to  tbe 
station  of  Wharton.  (7)  If  you  flnd  from 
the  evidence  In  this  case  that  this  safo  was 
loaded  In  tbe  car  at  a  point  near  one  end  of 
the  car,  and  adjacent  to  bolts  projecting  from 
the  end  of  the  car,  and  by  reason  of  such 
fact  tbe  safe  in  question  was  Injured,  then 
and  In  that  event  tbe  plaintiff  would  be  lia- 
ble for  the  losa.  •  •  We  think  there 
was  no  error  here.  The  proper  loading  of 
the  safo  vras  the  duty  of  the  plaintiff,  and 
not  of  the  di^endant,  who  resided  too  far 
from  the  point  of  delivery  to  either  Inspect 
tbe  thing  ordered  or  the  method  of  Its  de- 
liveiy.  It  was  the  duty  of  the  plaintiff  to 
place  the  safo  on  board  the  cars  In  a  proper 
manner,  and  tbe  evidence  shows  that  the 
plaintiff  did  undertake  tbe  duty  of  packing 
or  storing  the  safe,  and.  In  doing  so,  It  waa 
incumbent  upon  It  to  do  ao  In  such  a  manner 
as  tiiat  tbe  atoring  Itself  would  not  be  tin 
cause  or  lead  to  Injury. 
It  la  again  argued  by  tbe  plaintiff  that  im- 


Digitized  by 


Google 


614 


46  PACIFIC 


BBPOBTBB. 


proper  twUmony  wai  admitted  upon  tibe 
measnre  of  damages,  Inasmucb  aa  the  vlt- 
DMsea .  KnauBS.  Swiler,  Stowe,  and  the  de- 
fendant hlmaelf  were  sworn  aa  expert*,  not 
having  shown  the  proper  quallflcaUona. 
Knauss  testified  that  be  bad  had  two  years* 
experience  in  haying,  selllDg,  and  handlins 
fireproof  safoi,  and  that  he  thought  "one 
hundred  dqllars  wonid  be  small  enongh  for 
the  damages.  ▲  safe  that  has  been  damaged 
is  depreciated  In  value  to  a  great  extent, 
and  sometimes  la  almost  unsalable.**  Bwller 
testified  tbat  he  bad  been  In  the  hardware 
business  25  years,  and  had  been  buying  and 
selling  fireproof  safes  for;  23  or  24  years; 
tbat  be  bad  examined  the  safe  In  question, 
and  "didn't  think  the  safe  would  answer  as 
a  fireproof  safe  in  the  condition  it  was  In,  for 
the  reason  ttiat  the  filling  must  be  kept  alr^ 
tight,  and  the  saltpeter,  If  It  is  left  open, 
will  evaporate  if  the  air  gets  Into  it";  and 
that  "the  damages,  I  would  state,  would  not 
be  less  than  seventy-five  dollars,"  and  does 
not  think  that  it  could  be  sold  for  tbat  much 
less  than  cost.  Stowe  testified  that  he  bad 
bandied  burglar  and  fireproof  safes  for  11 
years,  during  which  time  be  "had  used,  han- 
dled, bought,  and  sold  them" ;  tbat  he  bad  ex- 
amined the  safe  In  question,  and  thought  Its 
market  price  was  "damaged  nearly  one-balf 
what  the  safe  was  worth";  while  the  defend- 
ant's testimony  was  that  be  had  been  In  the 
Jewelry  business  about  eight  years,  and  bad 
during  that  time  used  five  different  safes, 
and  that  he  didn't  *'thtnk  tbat  the  safe  was 
worth  over  half  of  what  it  was  before  tbe 
holes  were  punched  In  it."  We  think  this 
testimony  was  competent  and  proper  to  be 
admitted  to  tbe  jury. 

It  is  contended  by  tbe  plaintiff  In  error 
that  tbe  tender  set  up  In  the  amendment  to 
the  answer  was  Insutficient.  To  this  It  must 
said  that  no  objection  was  made  to  the 
form  of  tbe  tender  at  the  time  it  was  made, 
and  tbat  the  allegation  In  tbe  amendment 
was  sufficient  to  admit  tbe  testimony  on  that 
point  a  part  of  which  was  produced  In  tbe 
cross-examination  of  tbe  defeudsnt  upon  the 
question  proposed  by  tbe  counsel  for  tbe 
plaintiff:  "Do  you  remember  abont  what 
time  tbat  was,  Mr.  Holt,  tliat'you  made  tbat 
tender?  I  remember  the  tender  being  made. 
I  know  I  came  to  your  place  of  business,  and 
I  think  you  offered  me—  1  think  it  was  all 
over  one  hundred  dollars.  Is  that  correct?" 
"A.  It  was  tbe  amount,  two  hundred  and 
twenty-five  dollars,  less  the  freight  charge 
and  one  hundred  dollars,  which  would  make 
It  seventy-some  dollars,  I  think."  No  objec- 
tion was  made  by  counsel  for  plaintiff  la 
error  to  any  Insufficiency  In  the  pleading  of 
the  tender  at  the  time  of  tbe  trial.  It  was 
too  late  to  take  advantage  of  It  for  tbe  first 
Ume  after  Judgment. 

It  is  contended  by  the  plaintiff  in  error  that 
tbe  filing  of  tbe  amended  answer  during  tbe 
trial,  by  leave  of  the  court,  completely  chan- 
ced the  IsBoe  In  the  cas^  ^ud  tbat  a  new 


def«iae  was  set  np,  eatlOlng  the  defisndant 
to  a  oontlnnanoe  npon  application  to  the 
conrt.  The  case  was  tried  under  tbe  Code  at 
CItU  Procednra  of  1890.  which  prorMea  that 
(section  44S8.  p.  S19i  "no  cause  shall  be  de- 
layed by  reason  of  an  amendment,  eaceptid^  * 
only  the  time  to  make  up  the  Issues,  but 
npon  good  cause  shown  by  affidavit  of  tbe 
party  or  bis  attoroer  a^ing  such  delay." 
Section  4434  provides  tbat  "tbe  affidavit  shall 
show  distinctly  In  what  respect  the  party 
asking  for  tbe  delay  has  been  prejudiced  In 
bis  preparation  for  trial  by  the  amendment.** 
No  such  affidavit  was  filed  by  the  pialntiCr, 
nor  was  there  any  error  in  refusing  to  delay 
the  cause  by  reason  of  tbe  amendment  to  tbe 
answer.  We  find  no  error  In  the  case,  and 
Judgment  of  tbe  court  below  will  be  af- 
firmed. All  tbe  Justices  concur,  except 
DALB.  G.  J,,  who  presided  In  the  cvse  below. 


BBAOH  T.  BEACH. 
(Supreme  Conrt  of  Oklahoma.    Sept.  4.  1896.) 

DlTOKCB— EXTRRMB  CbDBLTT— Wh  AT  CONSTITOTBS 
— JCKISDICTIOir — ReSIDBNCB — BCFFICIBNCT. 

1.  That  cruelty  which  is  contemplated  by  the 
law  as  being  gronnd  of  divorce  is  tbe  cruelty 
which  renders  cohsbltatioD  Intolerable,  wbich 
dcBtroyB  tbe  concord,  tbe  harmony,  and  affe<*- 
tion  of  the  parties,  and  renders  oasafe  tbe- 
apttml  existence  of  the  marital  relation.  The 
cruelty  contemplated  by  tbe  law  mast  oper- 
ate QpoD  the  huHband  or  wife  while  living  bn 
the  rt^latioQ  of  husliand  aod  wife.  It  is  not 
upon  the  individual  distinct  from  the  relation 
that  it  must  operate,  but  upon  tbe  individnal 
while  he  or  she  is  without  fault,  and  in  tb» 
ttruper  diHcharffe  of  the  datieB  which  the  relar 
tion  of  marriage  imposes.  Tberefore,  when  .a 
faURband  wronirfuily  and  without  fault  on  the' 
part  of  tbe  wife  abaDdoned  her,  in  an  actios 
for  divorce  by  the  husbsjid.  charging  extreme 
cruelty,  consiiiting  In  accuHatioas  made  by  the 
wife,  in  letters  written  by  her  to  the  bURband 
and  others,  accoslng  him  of  criminal  Intimac} 
with  other  women,  it  appeared  that  such  acen 
sations  were  made,  and  letters  written,  subse- 
qiicQt  to  such  abandonment,  and  while  the  par 
ties  were  living  separate  and  apart,  and  not 
siixtaintng  tbe  relation  of  husband  and  wife, 
hrUl,  that  such  accusations  under  snch  eondi- 
tions  do  Dot  constitute  extreme  cruelty,  to  an- 
thorize  a  divorce  under  the  statutes  of  this  ter- 
ritory. 

2.  Where  a  hUBband  has  wrongfully  drlwn 
bis  wife  from  home,  without  any  fault  on  her 
part  has  cast  her  off,  or  has  himself,  withont 
fault  upon  her  part,  wrongfully  alwndoned  her, 
he  cannot  be  permitted  to  have  the  bonds  of 
matrimony  dissolved  upon  his  complaint  char- 
giim  the  wife  with  extreme  cruelty,  conaisting 
on\y  in  words  accusing  him  of  wrongdoing,  where- 
6ut-h  accusations  are  shown  to  have  been  made 
only  after  such  abandonment,  and  while  tbe' 
pnrties.  by  reason  of  the  wrongful  condnct  of 
tbe  husband,  were  not  living  together  as  hoe- 
band  and  wife.  Courts  will  not  bold  a  desert- 
ed and  abandoned  wife  to  tbat  degree  of  pru- 
dential conduct  that  she  might  be  held  to  if 
under  the  protection  and  care  of  a  loving  bus- 
band,  performing  the  duties  and  obligations  Im- 
posed upnn  him  by  the  Btatns  of  marriage. 

3.  At  tbe  common  law.  to  anthorisse  a  court 
to  proceed  to  s  separation  on  tbe  groands  of 
cnielty,  there  muat  have  lieen  either  actual 
violence  committed,  which  endangered  life, 
llmb»  or  health,  or  there  must  have  been  a  rea- 
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sonable  spprehenntoB  of  meh  vlottnce.  The 
demeot  of  mental  wattarins,  diatreaa,  or  In- 
Jar7,  nanccotupiiDied  by  TioTeoce  or  an  appre- 
heiwIoD  of  Tioleooe,  was  entirvly  excluded;  bat 
the  doctrine  i>  now  established  that,  without 
phjakal  ▼ioleoee,  tcta  or  oondact  which,  oper- 
attnff  npoD  the  miDil.  and.  through  the  mind,  up- 
on tile  phyaictJ  eyKtem,  uroduce  bodilr  hurt,  may 
eoostitute  cause  for  divorce.  With  reference 
to  sets  of  physical  violence,  the  rule  baa  al- 
ways been  that  a  reanonable  apprphensioD  of 
botlily  hurt  was  sufficient;  but  wnere  tbe  con- 
duct complained  of  operBtes  primarily  upon  the 
mind*  pcodDcing  mental  pain,  it  is  aet  aoffi- 
dent  that  there  Bhoald  be  simply  danger  that 
such  conduct,  thus  operating  throufrh  the  men- 
tal facultiea,  may  produce  injury  to  the  phynical 
syHtem  or  bodily  nurt:  but  it  must  be  shown 
that  anch  In  fact  la  the  effect,  or.  at  the  Iraat, 
that  Bucb  effect  may  lie  reaaouably  api^bendr 
ed  as  the  result,  of  the  conduct. 

4.  Where  tbe  craeTtr  complained  of  conslsta 
of  aeenaatlons  of  inSaelity  or  other  Tlolationa 
of  marital  obligations  made  by  the  wife  againat 
the  bosband,  thoagh  they  may  not  be  true, 
yet.  If  they  were  not  made  from  malevolent 
DiotiTes,  w  thronrfa  hatred  and  spite,  but  were 
made  In  good  faith,  If  tbe  wife  bad  reasonable 
cause  for  believing  that  they  were  tme,  and 
they  were  made  for  the  pnrpoae  of  inducing  the 
husband  to  abandon  such  supposed  course  of 
wrongdoing,  and  to  return  to  a  proper  ob- 
serranee  hia  marital  obligations,  they  would 
not  constitute  extreme  cruelty,  to  Justify  a 
dlRRoIiition  of  the  marriage.  A  wife  has  a  right 
to  bring  to  the  attention  of  her  basband  that 
wUeh  sbt  haa  beard  and  which  she  beUevea 
eoneemfng  hb  mlscondoct.  If  ahe  does  ao  with 
a  proper  purpose  and  in  a  proper  spirit;  and 
It  IS  his  duty,  if  he  be  innocent,  to  endeavor  to 
conrinee  her  of  her  error.  Hiiabsud  and  wife 
are  bound  to  greatFV  efforts  for  reconciliation, 
toe  removing  miaaM)rebension.  for  allaying 
quarrels,  snd  smoothing  the  road  to  concord, 
tnan  are  people  fn  any  other  rebitlon  of  life. 
The  Durriage  statue  is  not  a  mere  oootract 
status,  in  which  eneb  of  the  parties  may  be 
justified  in  demanding  the  strict  letter  of  tbe 
bond.  It  Is  the  status  of  the  taw  operating  up- 
on tbe  weaknenea  as  well  as  tbe  strength  of 
hntnan  nature,  and  will  not  be  diaaolved  except 
for  grave  and  substantisl  csuses. 

5.  The  plaintifF  in  an  nrtlon  for  divorce  must 
have  been  an  actual  resident  in  good  faith  of 
the  territory  fnr  90  days  next  preceding  the 
ttling  of  ttue  petition,  and  a  reeident  of  the 
county  in  which  the  action  is  broutrht  at  the 
time  the  petition  is  filed.  Such  residence  is  a 
jnrisdirtionaJ  fact,  that  must  be  alleged  snd 
proven  by  tbe  plaintiff,  and  must  affirmatlTely 
appear  tn  tbe  record.  Juriadiction  of  the  sub- 
ject-matter cannot  be  acquired  by  waiver  or 
consent.  Not  only  the  courts  look  at  the  mat- 
ter of  jurisdicttoa  witbont  tbe  question  being 
raiaed  by  the  parties,  but  in  every  case  they 
are  bound  to  inquire  whether  the  facta  preaent- 
ed  give  Jurisdiction. 

9.  Where  tbe  plaintiff,  who  was  a  lawyer 
and  an  author  of  iegnl  text-books,  came  to  the 
territory  from  the  city  of  New  York,  where 
he  had  a  lucrative  practice  and  large  Income, 
and  had  been  preaent  in  tbe  territory  only  during 
the  period  which  the  statnte  required  to  precede 
the  application,  remaining  the  greater  part  of 
the  time  in  a  county  other  than  the  one  in 
which  the  action  Is  brnngbt,  coming  to  the 
county  in  which  the  action  la  brought  for  the 
first  time  on  tbe  day  preceding  the  filing  of  the 
petltlMi.  leaving  said  county  on  the  same  or 
dext  day,  returning  for  one  or  two  days  to  at- 
tend the  bearing  of  a  motion  for  alimony  in  the 
cause,  departing  Imtnediately.  and  not  again 
returning  nntll  the  morning  of  the  day  the  canne 
Is  tried  npon  Its  merits-  when  It  is  shown  that 
for  the  remainder  of  the  time  pending  tbe  ac- 
tion be  is  absent  from  the  territory,  and  reg- 
uUrly  cneaged  In  businesa  elsewhere;  where 


he  testified  that  one  object  of  hl»  coming  to 
tbe  territory  was  to  procure  a  divocce,  and  the 
facts  In  tbe  record  do  not  show  him  to  have 
bad  any  other  object:  when  be  brou^t  witb  bin. 
only  aneb  peraooal  effects  aa  weee  necaaaaey  la* 
one  traveling  from  place  to  place  or  sojowtnlnct 
where  he  made  no  endeavor  to  establish  any 
buflineaa,  and  had  no  friends,  relatives,  or  kin- 
dred In  the  territory  or  county  where  tlie  ac 
tion  was  brought,  or  any  tiea  of  buainesB  er  ot 
other  nature  to  bring  or  keep  him  there, — not- 
withstandiog  that  he  may  swear  to  tbe  con 
trary,  the  presumption  is  great,  if  not  con 
elusive,  that  his  only  punmse  in  coming  to  tbe 
territory  and  to  the  county  where  hla  action  was 
brought  was  to  obtain  a  divorce,  and  that  he 
was  not  a  resident  in  good  faith  of  the  terri- 
tory or  of  such  county.  It  follows  that  the 
court  trying  tbe  eause  did  not  have  Jnrisdiction, 
and  that  Its  proceedings  wwe  a  nuIUty. 

(Syllabus       the  Court.) 

Appeal  from  district  court,  develand  coun- 
ty; before  Justice  Scott. 

Action  by  Charies  F.  Beacb,  Jr.,  against 
Anne  M.  Beach.  From  a  Judgment  for  pialo- 
tiCr,  defendant  appeals.  BeverseiS. 

J.  W.  Mclioad,  tor  plalnUIT  la  error.  Giaea 
&  Stmng.  tot  detendant  la  enwr. 

TAKSNBT.  J.  TbiB  iB  an.  action  for  dl- 
Torce,  commenced  by  tbe  defendant  in  arroe, 
CbaiteB  F.  Beach,  Jr.,  agalnat  the  plaintiff 
In  error,  Anne  M.  Boadi,  in  tbe  Strict  cowt 
tor  CUtveland  county.  Tbe  petltioa  waa  flledl 
on  tbe  fltb  day  of  April.  1896.  The  pettttea 
waa  based  upon  tbe  statutory  groimda  of  ei- 
treme  cruelty  and  neglect  of  duty.  There  li 
no  apedflc  alteftatltn  contained  In  tbe  peti- 
tion, or  any  evidence  of  neslect  mt  Autj;  and 
the  allegation  relatinK  to  extreme  eraelty 
charges  socb  estrone  cmelty  to  conaiat  at  ae* 
CBsatloDB  made  by  tbe  plaintiff  In  error,  oral- 
ly and  In  wrttloK.  to  tbe  defendant  in  error, 
and  by  tetters  written  by  her  to  third  parties, 
falsely  and  malidoosly  accusing  the  plaintiff 
of  criminal  Intimacy  witb  various  wcaoen. 
The  parties  were  duly  married  on  tbe  2Btfc 
day  of  December,  1882,  In  tbe  city  of  New 
York,  and  contlnned  to  live  tofpether  aa  biu- 
band  and  wife  from  tbat  data  nntll  the  latteit 
part  of  Aucttst,  1803.  Tbe  petition  cbargco 
tbat  during  the  winter  of  1888  and  188»  tbe 
said  defendant,  without  any  cause  or  Jus- 
tification whatever,  and  solely  for  the  pur- 
pose and  with  tbe  Intent  to  Injure,  degrade, 
and  ruin  tbe  plaintiff,  began  falaely  and  ma- 
liclouaty  to  accuse  tbe  idalntlff  of  criminal 
Intimacy  with  various  women,  and  baa  con- 
tlnned such  false  and  mallclona  charges  at 
frequent  Intervals  to  the  present  time,  evlnr 
cing  an  imreasoning  and  morbidly  Jealona 
dlspo^tlon  upon  her  part,  which  has  Incrcaaed 
In  virulence  to  the  present  time;  that  during 
the  said  period  of  time  the  said  defendant 
has  frequently  made  false  and  malicious 
charges  of  such  criminal  conduct  on  the  part 
of  and  against  plaintiff,  both  to  the  plaintiff 
and  divers  other  persona;  that  she  has  at 
various  times  and  In  divers  places  annoyed, 
humiliated,  and  distressed  tbe  plaintiff,  and 
rendered  his  life  a  burden,  by  persistent  spy- 
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Ing  upon,  parsnlns,  and  watching  bim,  and 
tbereby  creating  the  Impreaalon  that  the 
plaintiff  was  and  U  a  wroii£doer;  that,  in 
pursuance  of  said  conne  of  condtut,  the  de- 
fendant haa,  within  the  two  years  last  past, 
written  and  sent  through  the  mall,  to  vari- 
ous persons,  divers  llbdous  and  obscene 
letters,  falsely  and  maltctously  chaining  the 
plaintiff  and  the  persons  to  whom  the  said 
letters  were  addressed,  and  other  persons, 
with  criminal  intimacy.  The  defendant  duly 
appeared,  and  filed  her  answer  in  the  action, 
which  answer  specifically  denied  all  the  ma- 
terial allegations  of  the  plalntlfTg  petition, 
■and  further  set  forth  that  on  or  about  Sep- 
tember, 180S,  the  plaintiff,  without  Joat  cause 
-or  proTocatlon,  willfully  abandoned  the  de- 
fendant, refused  further  to  live  with  her  as 
ber  husband,  left  her  without  mums  of  sup- 
port for  herself  and  fftmlly,  she  harlng  fbur 
children  by  a  former  husband*  and  one.  tiien 
about  4%  years  old,  by  the  plaintiff;  and 
that  plaintiff,  from  the  time  of  bis  abandon- 
ment to  the  commencemoit  of  said  actum, 
had  cnly  for  a  short  time  contributed  any- 
thing towards  the  svvport  of  said  defendant 
or  her  said  family.  The  cause  was  tried  In 
the  district  court  for  Cleveland  county  on 
the  27th  day  of  June,  1S86,  and  judgment 
was  rendered  therein  on  the  29th  d^  of  aald 
month,  in  favor  of  the  plalntlfl,  and  agalnat 
the  defendant  The  court  found  that  the  al- 
legatlooi  In  plalntUTa'  petition  were  tru^  and 
that  plaintiff  waa  entitled  to  the  relief  pray- 
ed fw  in  his  petition;  that  the  defendant  had 
been  guilty  of  extreme  cruelty  towards  the 
Idahitlff;  and  tin  comt  entered  a  decree  dla- 
solvlng  the  marriage  theretofore  existing  be- 
tween the  parties.  It  was  fnrtho'  ordered  1^^ 
the  court  that  the  plaintiff  pay  to  the  de- 
fendant, aa  and  for  alimony  In  said  cause,  Oie 
sum  of  95>O0O,  In  Installmenta,  apeclflcaUy  di- 
rected In  the  decree.  On  the  same  day,  the 
plaintiff  In  error  filed  a  motion  for  new  trial, 
setting  forth  12  causes.  The  twelfth  cause 
■ufflclently  sets  forth  the  Issues  presented 
1^  this  record  which  It  is  necessary  for  us  to 
review  here,  and  is  as  follows:  "Twelfth. 
Bwauae  the  plaintiff  failed  to  prove  that  he 
was  an  actual,  bona  fide  resident  of  the  ter- 
ritory of  Oklahoma,  and  had  been  for  ninety 
days  prior  to  the  commencement  of  said  ac> 
tlon;  failed  to  prove  that  he  was  a  bona  fide 
resident  ot  Cleveland  county  at  the  com- 
mencement of  said  action;  and  tailed  to 
prove  any  legal  grounds  for  a  dlvrace;  and 
•aid  decree  ia  contrary  to  law,  and  contrary 
to  the  evidence,  and  not  supported  by  auffl- 
dent  evldratce."  This  motion  was  on  the 
same  day  overruled  by  the  comrt  below,  and 
the  cause  Is  duly  brought  to  this  court  for  re- 
view. 

It  appears  from  the  record  In  this  cause 
that  the  parties  were  duly  and  legally  mar- 
ried on  the  2etb  day  of  December.  1882,  In 
the  city  of  New  Tork,  In  the  state  of  New 
Tork.  by  a  minister  of  the  Presbyterian 
Church,  and  that  they  continued  to  live  to- 


gether as  husband  and  wife  until  about  Au- 
gust, 188S;  that  during  that  time  there  was 
bom  to  them  one  child,  a  daughter,  at  the 
time  of  the  trial  below  about  5^  years  old; 
that  for  the  next  8  years  ensuing  the  mar- 
riage the  parties  resided  at  Louisville,  Ky., 
where  the  plalntlfl  was  ei^ged  In  teaching 
school  and  practicing  law;  that  they  then 
removed  to  the  city  of  New  York,  where  the 
plaintiff  continued  to  practice  law,  and  was 
also  engaged  in  writing  nomeroua  1^^  text- 
books; that  he  was  aucceasful  and  prosperona 
In  hla  business,  and  there  Is  no  claim  upon 
the  part  of  either  of  the  parties  tiiat  their 
marital  relations  were  not  of  the  most  i^eas- 
ant  and  satisfactory  character  until  some 
time  In  1888  or  1889,  when  plaintiff  dabna 
that  the  defendant  commenced  the  course  of 
conduct  complained  of.  The  parties  con- 
tinued to  live  together  aa  husband  and  wife 
until  on  or  about  the  28th  day  of  September. 
1893,  when  It  Is  conceded  the  defendant  In 
error  abandoned  the  plalntlfl  In  error,  and 
farther  refused  to  live  with  her  aa  ber  hus- 
band. 

The  burden  of  pnxtf  was  on  the  defend- 
ant in  error  to  ahow  that  he  was  entitled  to 
-have  the  marriage  dissolved.  Ue  must  dear- 
ly estaUIsh  by  a  prqiiondeiance  of  proof  the 
facts  np<m  which  he  relies  to  establish  the 
legal  cause  for  annulling  the  marrlag& 
mere  la  no  testimony  whatever  In  the  rec- 
ord to  ahow  neglect  of  marital  duty  upon 
the  part  of  the  plaintiff  In  error,  except  snch 
as  may  be  deemed  to  bear  upon  the  <durge 
of  extrane  cruelty.  The  only  facts  claimed 
by  the  defendant  In  error  to  be  proven,  ^ 
tabHshlng  ntreme  cruelty,  consist  of  accn- 
satlc^ns  on  the  part  of  the  plaintiff  In  error 
that  the  defendant  In  error  had  been  guJlty 
9f  marital  Infidelity  by  criminal  Intimacy 
with  other  women.  The  only  teatimony 
tending  to  establish  the  fact  that  plaintiff  In 
error  had  made  aucb  accusations  prior  to  the 
abandonment  of  the  plaintiff  In  error  by  de- 
fendant in  error  In  September,  1893,  Is  the 
testimony  ot  the  defendant  In  error.  He  tes- 
tifies that  her  conduct  towards  him  waa  the 
occasion  of  his  separation  from  her  or  aban- 
donbent  of  her  at  that  date;  that  such  con- 
duct cmslsted  substantially  In  ber  making 
false  and  malicious  charges  of  marital  Infi- 
delity; that  such  course  ot  conduct  on  her 
part  began  tftbw  late  In  1888  or  in  the  be- 
ginning of  1889;  that  numberless  chai^rea  of 
that  kind  were  made  from  time  to  time  fmn 
that  date  until  the  commencement  of  the 
action;  that  such  charges  related  to  himself 
in  connection  with  various  women;  that  he 
had  sev«ia  times  talked  with  her  abont 
the  matter  of  these  fdiarges,  and  protested 
against  them,  and  protested  that  it  would  be 
impossible  for  him  to  live  with  her  as  her 
husband  if  that  course  of  conduct  continued; 
that  It  was  that  course  of  conduct  on  ber 
part  persisted  in  that  caused  him  to  separate 
from  her;  that  she  threatened  to  go,  and 
did  go,  to  his  clients,  his  partner,  and  other 
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friends,  and  made  these  cbarges,  and  there- 
by injured  him  In  his  baslDese;  that  these 
threats  to  Injure  him  In  his  business  were 
made  for  the  first  time  In  the  snmmer  or  fall 
of  1803;  that  plaintiff  In  error,  at  various 
tlmee  and  divers  places,  hamillated  and  dis- 
tressed the  defendant  In  error,  and  rendered 
life  a  burden  to  him,  bs  persistently  spying 
and  watchlDg,  thereby  creating  the  Impres- 
sion that  he  was  guilty  of  wrongdoing;  that 
this  conduct  on  the  part  of  his  wife  Injured 
his  health,  destroyed  his  business  mind,  and 
distressed  him  beyond  any  power  of  ex- 
pression, put  him  in  a  shape  so  tiiat  he  could 
not  sleep,  and  practically  broke  down  his 
whole  system;  that,  by  reason  of  the  facts 
stated,  he  became  seriously  embarrassed  in 
his  finances,  became  Indebted  In  an  amount 
he  could  not  pay,  and  thereby  his  peace  of 
mind  was  mined;  that  she  furtber  threaten- 
ed to  make  statements,  and  did  In  point  of 
fact  make  statements,  that  he  was  flnan- 
clflJly  embarrassed,  that  his  credit  was  gone, 
and  thereby  did  Injure  his  credit.  No  letters 
or  other  writings  by  the  plaintiff  In  error  are 
Introduced  corroborating  the  testimony  of  de- 
fendant In  error  as  to  any  of  these  alleged 
acts  or  misconduct  on  the  part  of  his  wife 
antedating  the  separation  of  September,  liS&S; 
nor  does  any  other  witness  corroborate  bis 
testimony  In  these  particulars.  On  the  other 
hand,  the  plaintiff  In  error  testifies  that  she 
did  not  know  that  they  ever  had  any  quar- 
rels nntil  the  summer  of  1893;  that  up  to 
that  time  he  was  a  very  devoted  and  af- 
fectionate husband;  that  she  loved  him  dear- 
ly, and  that  he  always  seemed  to  love  her; 
that  he  never  liked  to  be  away  from  home; 
that,  wben  compelled  to  be  al»ent  by  busi- 
ness, he  always  wished  that  she  might  go 
with  blm;  at  home  be  was  very  devoted,  and 
that  she  went  with  him  a  great  deal  on  bis 
business  trips;  that  it  was  their  custom 
during  the  summer  for  herself  and  children 
to  reside  In  the  mountains  of  New  York; 
that  he  used  to  come  quite  frequently  to  see 
them,  sometimes  once  In  two  weeks,  some- 
times oftener;  that,  when  they  were  at  a 
nearer  point  to  the  cl^,  he  came  up  every 
week;  that  he  wrote  frequently,  and  very 
affectionate  letters;  that  this  state  of  their 
affections  and  conduct  towards  each  other 
continued  up  to  the  time  of  his  abandonment 
of  her;  that,  for  a  year  or  two  years  prior 
to  their  separation,  she  thought  Mr.  Beach 
grew  more  loving  and  lover-like;  that  the 
last  winter  before  the  separation  was  a  par- 
ticularly pleasant  winter;  that  they  enter- 
tained their  friends  a  great  deal  that  win- 
ter; that  the  first  breach  in  the  relatione  be- 
tween them  was  late  In  the  snmmer  of  1893; 
that,  about  the  beginning  of  June,  she,  with 
ber  family,  went  away,  as  usual,  to  spend 
the  summer;  that  there  were  no  differences 
at  that  time  between  them;  that  she  went 
expecting  to  return  in  the  fall,  as  usual,  and 
took  her  children  with  her;  that  Mr.  Beach 
rlaited  them  Just  before  the  4th  of  July,  and 


stayed  over  that  holiday;  that  ber  aunt  and 
mothw,  who  were  residing  with  th«i  on  that 
occasion,  mentioned  to  her  how  fond  h* 
seemed  to  be  of  her;  that  was  at  Stafford, 
N.  7.;  that  she  remained  there  until  the  lat 
of  August,  then  went  to  Prospect  Hotel,  at 
OatskUl;  that  Mr.  Beach  went  thoe.  and  re- 
mained there  with  them  the  whole  month 
of  August,  going  away,  perhaps,  a  day  or 
two  at  a  time;  that,  while  there,  Ur.  Beacb 
met  a  Mrs.  Drlscoll,  a  yeey  attraetlTe  woman, 
and  became  vexy  much  Infatuated  with  her. 
She  statea  that  there  and  then  the  first  dlf- 
fer«ice«  arose  between  ttion;  .that  the  first 
quarrel  or  friction  fn  their  married  life  orlgl- 
nated  tbere,  at  that  tlm&  She  testifies:  **! 
never  chained  him  with  Infidelity  wlUi  Uxa, 
DrisddL  I  merely  thought  be  was  In  love 
with  ber,  and  It  caused  me  great  mental  dte- 
trees.  I  talked  with  blm,  of  course,  some- 
what about  it  When  I  left  blm  In  the- 
mountains,  I  left  him  very  beary-hearted. 
I  knew  be  was  very  much  attracted  to  hw*. 
and  naturally,  aft^  we  got  to  Stafford,  I  no- 
ticed a  change  In  his  letters  at  once.  They 
were  unlike  any  letters  I  ever  received,  and, 
while  be  did  not  speak  of  anything  In  par- 
ticular, I  knew  tbere  was  something  wrong. 
After  I  had  been  there  several  weeks,  I  tot^ 
a  trip  to  the  city,  to  see  him.  He  put  me- 
off,  and  acted  Indifferently,  and  made  me  go 
right  back.  The  following  Thursday,  the 
28th  of  September,  1  got  the  letter  from  him^ 
which  la  filed  In  my  answer,  In  which  he- 
says  he  can  no  longer  live  with  me."  Obar- 
lotte  E.  Van  Loan,  a  sister  of  the  defendant; 
testified:  That  she  bad  lived  with  Mr.  and 
Mrs.  Beach  the  greater  part  of  the  time  for 
the  last  ten  years,  In  their  Immediate  famllyv 
especially  during  the  last  six  years,  and  up 
to  the  very  last  month  they  were  together. 
That  during  all  that  time  they  were  a  very 
devoted  couple.  She  never  saw  any  discord 
at  any  time,  nor  anything  but  the  most  loving- 
feelings  on  both  sides.  They  seemed  to  be- 
a  very  happy  couple.  She  never  heard  any 
complaint  during  that  time  on  Mr.  Beach's 
part  against  Mrs.  Beach,  or  from  Mrs.  Beacb 
against  Mr.  Beach,  not  once.  That  she  first 
heard  of  trouble  between  them  late  In  De- 
cember of  1898.  She  never  knew  of  any  * 
complaint  being  made  by  Mrs.  Beach  against 
Mr.  Beach  for  attentions  to  other  women  un- 
til after  the  s^aratlon.  and  In  December,. 
1893;  and  then,  only  as  to  the  one  woman. 
That  that  was  the  first  time  she  ever  heard 
of  any  complaint  on  either  side.  Samuel  D. 
Van  Loan,  a  brother  of  the  defendant,  a 
clergyman,  testified  on  behalf  of  the  defend- 
ant that  be  was  living  In  the  city  of  New 
Tork  from  1889  to  1892;  that  he  saw  the 
plaintiff  and  defendant  on  an  average  about 
once  a  week,  and  took  dinner  there  ustially 
in  the  evening,— spent  the  evenings  there 
during  the  whole  of  that  period;  that  dur^ 
Ing  that  time  the  most  amicable  relations- 
existed  between  the  parties;  that  the  man- 
ner of  the  parties  towards  each  other  was 
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ttiore  like  that  of  a  newly-married  couple 
tlian  people  married  for  yeare;  It  was  ex- 
■tremely  affectionate  and  loving;  tbat  there 
were  no  signs  of  diHcord  of  any  kind;  that 
ke  never  heard  either  of  them  make  any 
complaint  (rf  the  other;  tbat  be  never  saw 
mjxy  signs  that  Mr.  Beach  was  discontented 
with  Mrs.  Beach  In  any  way;  that  he  never 
beard  Mrs.  Beach  say  anything  about  Mr. 
Beach's  fondness  for  any  other  woman;  that 
he  never  heard  of  any  trouble  between  them 
-Bstil  the  middle  of  the  winter  of  18U3  and 
1894;  that  be  was  with  Mrs.  Beach  In  the 
fall  of  1888  and  winter;  knew  tbat  Mr. 
Beach  was  not  then  living  with  his  wife, 
but  never  until  some  ttme  In  the  winter  late 
learned  the  reason  therefor;  that  be  suspect- 
Ad  something  was  wrong  between  the  par- 
ties, because  Mrs.  Beach  was  very  much  de- 
l>reased.  did  not  seem  to  eat  or  sleep  natu* 
tally;  that  witness  supposed  It  was  merely 
worry  about  business  matters;  that  she 
made  do  complaint  or  explanation  ot  her 
troubles  until  some  ttme  In  January.  Mar- 
garet  G.  Ballou,  a  witness  for  the  defendant, 
u  Intimate  friend  of  the  family,  and  fully 
comd>orating  the  previous  witnesses  as  to 
the  relations  existing  between  tlw  parties 
prior  to  the  aeparation  of  September, 
teetlfled  that  as  late  as  February  aud  March, 
1893,  the  defendant  In  error,  Id  conversation 
with  witness  bad  stated  that  Mrs.  Beach 
was  the  most  amiable  woman  he  bad  ever 
toiowK;  that  be  was  constantly  talking  to 
witness  about  his  wife,  and  saying  many  ad- 
miring things  about  her;  that,  in  the  pres- 
wce  of  witness,  he  would  frequently  klsa 
bis  wife,  and  tell  her  bow  much  he  loved 
lier;  that  be  never  spoke  to  the  witness  con- 
cerning his  wife  In  any  other  manner  than  io 
Admiration  and  with  alTectlon,  praising  her 
.sbHity,  taer  devotion,  and  her  bousekeeping 
^luUlties;  tbat  the  first  she  heard  of  any 
4roable  between  the  partlee  was  about  tbe 
tat  of  Octotier.  110)3;  that  Mr.  Beach  tele- 
(lihoiied  witii«N  to  know  if  be  could  come 
Bp  and  we  ber.  and  have  a  talk  with  her; 
tbat  be  eame,  and  told  witness  tbat  he  was 
.going  to  sell  out  hla  household  furniture,  aud 
iliat  be  was  to  separate  from  bis  wife;  that 
■be  told  witness,  in  the  most  natter  of  fact 
way,  tbat  be  haid  made  up  his  mind  to  sepa- 
-mte  from  hla  wife;  tbat  witness  taHA  taim 
■he  thought  be  must  be  eltfaw  Insane  or  his 
mind  deranged  In  some  way;  that  it  was  a 
terrible  shock  to  her;  that  plaintiff  gave  no 
reason  whaterer.  except  tbat  he  said,  or 
■tried  to  say,  that  It  was  hnpossible  to  get 
mloog  with  bcr;  be  dtd  not  say  why;  wlt- 
■aeiiB  tried  to  draw  from  him  some  reason, 
.-and  he  was  onabte  to  give  any;  that  the 
witness  talked  with  plaintiff  two  bours  at 
•Ibat  time,  and  be  made  no  comirtalnt  that 
bis  wife  Iwd  aeeuaed  blm  of  iDfl<lellty  or 
■ny  vther  offense.  Oa  eros»«amlnatlon. 
Kkt  w^tnCTS  stMed  that  In  thHr  conversation 
«be  s«M  to  plaintiff.  "Ohariie,  have  yon  no 
-eonsldantlon  tor  faiwor  in  ttals  matter?"  He 


answered,  "No;  none  whatever."  Witness 
testified  that  sbe  believed,  if  plaintiff  had 
any  grounds  for  complaint  at  that  time,  by 
reason  of  their  family  acquaintances  and  im- 
mediate friendship  he  would  have  told  her 
with  tbe  utmost  frankness  of  tbe  fact  Fur- 
ther, on  crofiB-examination.  she  said:  "I  ss^ 
under  oarb  tbat  Mr.  Beach  waa  as  happy 
and  contented  a  man  In  bis  married  life  as 
the  majority  of  married  men  are.  I  have 
had  blm  up  there  to  my  bouse,  and  talked 
with  him  hours  long,  after  this  troul^.  I 
have  done  everything  I  could  to  bring  tbem 
together.  Mrs.  Beach  wrote  him  letter  after 
letter,  ii^he  implored  him  on  ber  knees 
to  come  back  to  ber.  In  my  presence 
she  wept  teurs  after  tears,— milli  una  ef 
them.  Hhe  Implored  him  to  come  back  and 
live  with  her,  if  only  for  public  oplnicm's 
sake."  Witness  testlUed  that  she  said  to  tbe 
defendant  In  error,  "Charlie,  there  Is  a 
woman  In  the  case;"  tbat  be  slm^ 
laughed,  and  satd,  "Uh.  you  know  a  gruat 
di<al  too  much,  Mrs.  BaJlou."  "Ue  never  de- 
nied it.  I  accused  blm  of  a  woman  tbe  first 
time,  and  he  laughed,  and  said,  H>h,  yoo 
know  too  much;  1  won't  even  deny  It.'" 
Tbe  testimony  of  defendant  and  these  other 
witnesses  for  the  defense  as  to  the  gennal 
character  of  tbe  relations  existing  between 
the  parties,  and  their  conduct  towards  ench 
other,  prior  to  the  separation,  teadi^  to 
show  that  their  relations  were  move  than 
ordinarily  amicable,  kind,  and  sffeetloBate, 
and  that  there  were  no  qnarrels  or  eoatea- 
tions,  or  apparent  cause  for  qnarrels  or  earn- 
teutioos,  between  them  prior  to  sneb  •spaES- 
tlon,  is  further  corroborated  by  the  tesd- 
mony  of  John  M.  Sannders,  a  son  of  tbe 
plaintiff  In  error  by  a  former  mairlaiee.  wbo 
was  a  member  ef  tbe  family,  and  by  BildiKt 
Murphy,  for  many  years,  and  up  to  tbe  very 
day  of  tbe  separation,  n  domestle  tm  tbe 
family. 

We  must  eondnde  tnm  ttls  reemd  thit 
there  has  been  a  total  failure  on  tbe  part  «f 
the  defendant  in  error  to  eatabUsh  tty  a  pre- 
ponderance of  testimony  bis  sllegsttons  tbut 
prior  to  tbe  28tb  day  ef  Septcniber,  IMO. 
when  he  atjandoned  the  plaintiff  la  error,  there 
bad  been  any  friction  in  their  dtmiestle  n>ls- 
tlons,  or  that  they  bad  quarreled,  uid  bis 
home  been  made  imcomrwtable  to  Um.  or  bis 
domestle  peace  disturbed,  or  that  be  had  suf- 
fered any  mental  angnlsbi,  pain.  dlaeomfWt,  wr 
loss  on  account  of  any  aceaaatMBB  made 
against  him  by  bis  wife,  or  any  chiqtes  made 
by  ber  tbat  he  had  failed  in  bis  marital  obHr 
gatlons,  or  had  been  Intlaute  In  an  improper 
sense  with  other  women,  or  tbat  she  had  In* 
terfei'ed  with  his  boalDem,  and  caused  Um 
loss  or  damage  by  reason  of  any  aceusatknis. 
We  cannot  believe  from  tbe  weight  of  the  tes- 
timony in  this  cause  that  any  such  aoeosatlons 
bad  been  made,  or  eveD  tbongbt  ef,  tbe 
wife,  until  Immediate^  preceding  her  aban- 
donmait.  The  burden  of  proof  was  upon  tihe 
defendant  In  error  to  eMabUsh  these  tbaigm. 
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The  overwhelming  preponderance  of  the  tea- 
tiiuony  li  that  they  were  groundlees.  If  more 
was  needed  to  Induce  this  conclusion,  we  Bnd 
it  la  the  express  declaration  of  the  defendant 
In  error  himself,  In  a  letter  which  la  a  port 
of  the  rec(M*d.  wrltteu  by  bim  to  his  wife  on 
the  :£8th  day  of  September,  1893,  announcing 
his  purpose  to  no  longer  live  with  her  aa  her 
hDMlMLuO.    Said  letter  la  aa  follows:  "New 

York.  Wednesday,  ,  18ft-.  [This  blank  1b 

supplied  by  other  testimony  In  the  record,  and 
Axes  the  date  of  this  letter  as  of  S^tember  28, 
ISUi.]  Anne:  These  are,  as  Shakespeare 
says,  'some  of  the  saddest  wtnrda  that  ever 
blotted  paper.*  I  have  nerved  myself  this 
evening  to  write  you  a  coDfee8ion,-~to  tell  yon 
what  for  many  a  long  day  has  been  in  my 
heart,  and  which  I  ought  to  have  toid  you  long 
aga  I  have  struggled  against  It,  but  It  is 
here,  and  a  fact,  and  1  cannot  longer  deceive 
myself  or  you.  I  am  wholly  unworthy  of 
your  lore.  I  never  realized  It  so  much  until 
the  past  few  weeks,  when  you  have  written 
me  those  beautiful  and  touching  letters,  which 
have  only  served  to  emphasize  my  hearties b- 
IW88  and  wrongdoing.  I  am  very  guilty,  and 
Jut*  done  you  a  grievom  wrong.  I  do  not 
love  yon  any  longer  as  a  htnbaod  ^ould  love 
bis  wife.  I  feel  very  tender  of  you,  and  very 
•orry,  sorry  for  yon;  bat  there  is  in  my  heart 
no  response  to  the  tender,  loving  tblnRS  you 
have  lately  said  and  written  to  me,  and  I  will 
not  longer  go  on  In  the  wretched  mockery  of 
tiylDg  to  make  jm  tblnk  I  care  for  yon  In  a 
lovec^Uke  way.  when  I  do  not  Ton  have 
worn  oat  all  my  love.  It  Is  not  all  or  greatly 
my  fkult  that  my  heart  has  wandered  away 
from  you.  ¥oD  have  not  been  sympattietlc  of 
my  higher  and  better  self.  You  care  nothing 
for  my  Intellectual  life,  and  I  have  been  as 
lonely  In  my  own  bwite— bed  and  dinners  and 
chairs  aside— as  though  I  had  been  In  the  des- 
ert. My  love  for  you  Is  dead.  I  will  not 
mark  you  with  a  countnfett  We  can  never 
live  together  again.  It  would  be  a  shameful 
tnveaty  on  a  husband*B  love  for  me  to  con- 
sent to  It  Let  ua  separate,  and  each  go  our 
way  tn  peace,  without  making  each  other's 
life  more  miserable  than  otherwise  it  would 
be.  I  shall  always  care  for  you,  and  minis- 
ter of  my  aubstance  to  year  wasTts,  but  your 
husband  I  can  never  be  again,  I  am  no 
more  responsible  for  the  tmpolses  and  emo- 
tions of  my  heart  than  I  am  for  the  recurring 
of  the  tides.  After  a  great  heart  struggle 
and  a  long  conaMeratlon,  I  am  sending  these 
sad  lines.  1  have  only  one  last  word  of  re- 
quest for  yen:  Dont  tell  your  dear  children 
of  what  thla  letter  contains.  Don't  poison 
Am;  and  Alice— my  tiro  dear  daughters,  both 
equal  In  my  heart's  teTe—agalnat  me.  Let 
Amy.  dear  heart,  love  me  as  much  as  ever,  as 
her  'dear  papa'.;  and  teach  Alice  to  love  me 
better  than  she  does  now.  Don't  tell  the 
boysL  Don't  tell  any  one.  And  now,  my  own 
dear  glri,  think  as  kindly  of  me  as  you  can, 
oud  anderatabd  somehow  the  heartache  that 
goes  with  this  tetter.    Don't  tUnk  that  I  cast 


you  off.  I  will  care  for  you  and  the  chlldrea. 
This  of  course.  Don't  try  to  see  me.  That 
will  only  make  the  sore  bleed  the  more. 
When  the  house  Is  rented,  I  will  go  out,  and 
you  can  come  and  get  all  your  things,  and  I 
will  take  care  of  what  is  left.  When  time  baa 
done  Its  work  in  healing  the  wound  these  cruel 
lines  will  give  you,  I  will  come  and  see  you 
and  the  children,  and  we  shall  do  all  we  con  to 
omke  the  future  comfortable  and  happy.  Don't 
worry  for  me.  1  have  never  been  worthy  of 
your  love.  I  am  not  woi-thy  of  it  now.  Don't 
ask  me  for  more.  Gtod  bless  you  and  comfort 
you.  Ood  keep  you  always  In  the  peace  and 
happiness  you  so  well  deserve.  Charles  F. 
Bwich,  Jr."  This  letter  mast  be  held  to  com- 
pletely exonerate  the  plaintiff  In  error  from 
any  charges  alleged  which  antedate  Its  writ- 
ing. Were  the  testimony  of  defendant  In  er- 
ror true,  that  prior  to  that  time  his  wife  had 
accused  bim  of  Inddelity.  had  published  It  t6 
others,  had,  In  her  anger  thereat,  endeavored 
to  destroy  his  busluess  and  injure  him  in  other 
respects,  and  such  conduct  on  her  part  was  the 
cauae  of  his  abandonment  of  ber,  that  fact 
would  have  been  stated  in  this  letter.  Had 
be  any  excuse  for  such  abandonment,  be 
would  have,  at  least,  attempted  to  deceive  him- 
self Into  a  jnstlfication  of  his  contemplated  act. 
If  he  could  not  deceive  others.  He  would  have 
used  these  accusations,— these  complaints  of 
hers;  the  fact  that  they  had  made  his  life  mis- 
erable and  had  destroyed  the  peace  and  con- 
cord of  his  marital  relations.  He  would  have 
soueht  to  Justify  himself  for  the  act  he  was 
about  to  commit  by  throwing  some  of  the 
blame  upon  her.  But  this  letter  is  not  a  let- 
ter of  accusation.  There  Is  not  within  Its 
lines  the  suggestion  of  a  fault  committed  by 
her.  "I  have  nerved  mj-aelf  thla  evening  to 
write  yon  a  confession.  •  •  •  I  am  unworn 
thy  of  your  love.  •  •  •  I  have  never  reat 
Ized  It  until  the  past  few  weeks.  •  •  • 
Your  lettMV  have  only  served  to  emphasize  my 
beartlessnesB  and  wrongdoing.  *  *  *  I  do 
not  love  yoa  any  longer  aa  a  husband  should 
love  his  wife.  •  •  •  I  am  very  guilty,  and 
have  done  you  a  grievous  wrong.  •  •  •  I 
feel  very  tender  of  you,  and  very  sorry,  sorry 
for  you;  but  there  Is  In  my  heart  no  resiwnse 
to  the  tender,  loving  thln^Ta  you  have  lately 
said  and  written  to  me.  •  ♦  *  My  heart 
has  wandered  away  from  you."  And  whyT 
Because  she  had  been  accusing  him  of  crimes 
he  hod  not  committed?  Because  she  had 
charged  him  with  Infidelity  to  his  marriago 
vow,  thus  doing  bim  a  wrong,— the  gi-eatest  of 
wrongs  to  a  sensitive  nature?  No;  these  are 
not  charged  here  as  on  excuse.  The  only  sug- 
gestion of  fault  upon  ber  part  is  that  she 
"eared  nothing  for  his  Intellectual  life."  Had 
the  charge  he  now  asserts  beoi  true,  would 
he  hare  closed  that  letter,  "God  keep  yon  al- 
ways In  the  peace  and  happiness  yon  so  well 
deserve"?  However  this  letter  might  be  char- 
acterized. It  cannot  be  construed  as  Justifying 
the  defendant  In  error  for  abandoning  his  wlfs 
on  the  grounds  of  the  charges  <contaIned  In  his 
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petition  In  thla  canse.  It  Is  a  complete  ref- 
atatlon  of  snch  charges  so  far  as  tbey  relate 
to  the  period  when  these  parties  dwelt  to- 
gether as  hQSband  and  wife,  and,  placed  side 
bj  side  with  bis  testimony  In  this  cause,  does 
no4  sho^  him  to  be  entitled  to  that  degree  of 
credit  which  would  authorize  a  court  to  take 
his  uncorroborated  testimony  against  the  tes- 
timony of  a  half  dozen  witnesses,  who,  at 
least,  baTS  not  furnished  the  sabstantlal  data 
for  their  own  Impeachment  We  must  there- 
fore conclude  that.  If  accusations  of  Infidelity 
were  made  by  the  wife  against  the  husband, 
they  were  made  subsequent  to  her  abandon- 
ment by  him. 

Certain  letters  are  introduced  In  evidence  by 
the  defendant  In  error,  as  also  the  deposItI<»i 
of  one  George  Gascoigne,  to  prove  such  accu- 
BStlMiB  made  by  the  wife  subsequent  to  her 
sbondonment  The  defendant  in  error  testi- 
fied that  she  had  written  defamatory,  scanda- 
lous, and  obscene  letters,  and  that  she  had  at- 
tempted to  spy  upon  his  moTementa.  And 
the  witness  Gascoigne,  who  was  a  private  sec- 
retary for  defendant  In  error,  a  boy  of  21  or 
22  years  of  age  at  the  time  of  tbe  occurrences, 
testified  that,  In  his  capacity  of  secretary,  he 
often  visited  the  home  of  the  parties;  that 
some  time  in  1893  he  observed  for  tbe  first  time 
that  there  was  a  breach  In  the  domestic  rela- 
tions of  tbe  parties,  and  since  that  time  tliey 
have,  to  hia  knowleidge,  lived  very  unhappily; 
that  tbey  have  been  living  apart;  that  one 
day  witness  colled  at  the  house,  shortly  l>e- 
fore  the  sepamtlon;  that  plaintiff  In  error  then 
tdd  him  that  Mr.  Beach  had  not  treated  her 
well;  that  "about  the  summer  of  1893  I  called. 
In  accordance  with  her  request,  one  afternoon, 
at  the  Hotel  Endlcot,  where  I  met  Mrs.  Beach 
and  a  familiar  friend  of  hers,  a  Mrs.  Ballou, 
and  they  talked  to  me  about  Mr.  Beach  the 
whole  afternoon.  She  stated  to  me  that  Mr. 
Beat*  had  admlrted  to  her  that  he  had  been 
Intimate  with  other  women.  Mrs.  Beach  re- 
quested me  to  keep  her  Informed  aft  to  certain 
of  Mr.  Beach's  matters  without  his  knowl- 
edge. At  this  particular  time  Mrs.  Beach 
made  these  positive  statements:  That  Mr. 
Beach  told  ber  he  had  been  Intimate  with  oth- 
er women;  that  he  was  at  that  moment  trav- 
eling about  tbe  country  with  a  woman;  and 
that  she  believed  he  was  crazy."  It  may  as 
well  be  here  stated  as  elsewhere  that  this  tes- 
timony of  Gascoigne  is  directly  contradicted 
by  both  Mrs.  Beach  and  Mrs,  Ballou  so  far  as 
It  relates  to  any  accusation  upon  the  part  of 
Mrs.  Beach  that  her  husband  had  bera  crim- 
inally Intimate  with  other  women;  and  It 
would  appear  from  the  testimony  that  the 
witness  Gascoigne  was  mistaken  aa  to  tbe 
time  of  the  Interview  at  the  Hotel  Endicot; 
that  It  was  not  prior  to  the  separation,  but 
subsequent  This  is  not  only  shown  by  the 
direct  testimtmy  of  Mrs.  Ballou  and  Mrs. 
Beach,  but  It  Is  shown  by  the  fact  that  Mrs. 
Beach  was  not  at  the  Hotel  Endicot  until  she 
was  taiea  there  by  Mrs.  Ballou.  after  she 
bad  been  abandoned     her  husbend,  and  that 


tbe  abandonment  occurred  in  September,  and 
the  letter  to  tbe  witness  Gascoigne  from  Mrs. 
Beach,  requesting  him  to  call  at  the  hotel,  was 
dated  November  10th.  This  letter  referred  to 
by  witness  does  not  bear  out  the  theory  that 
Mrs.  Beat^  desired  to  emidoy  the  witness 
Gascc^gne  aa  a  gpj  upon  the  movements  <tf 
her  husband,  or  that  there  was  any  improper 
motive  or  purpose  on  her  part  In  writing  It 
or  In  her  desire  to  meet  him.  The  letter  Is  aa 
follows:  "1022  Lexington  Avenue,  Not.  10, 
1893.  My  Dear  George:  Ton  don't  know 
what  a  comfort  It  is  to  me  to  know  that  you 
are  with  Mr.  Beoch.  I  know  yon  like  bim, 
and  are  loyal  to  him;  but  you  can  be  my 
friend  without  any  disloyalty  to  him,  for  yon 
know  bow  fond  I  am  of  him.  In  spite  of  the 
wrongs  he  would  do  me.  I  should  not,  I  sup- 
pose, have  taken  yon  into  my  confidence,  only 
there  seemed  to  be  no  othee  way  to  get  news 
of  him.  He  will  not  write  to  me  aoout  hlm- 
8^  and  I  must  know,  or  I  cannot  stand  It 
I  told  Mr.  Beach  what  you  had  said  about 
staying  with  him,  because  you  liked  him.  It 
pleased  him  very  much.  George,  I  cannot  tell 
you  how  much  I  thank  you  for  your  promise 
to  write  to  me,  and  tell  me  the  things  I  want 
to  know.  I  want  to  know  how  he  Is  in  health 
and  spirits,  how  bis  business  prospers,  and 
anything  you  think  I  would  like  to  know.  Tell 
me  how.  often  be  gets  letters  from  New  Or- 
leans. George,  if  we  could  only  save  bim 
from  making  this  terrible  mistake!  He  la  on 
the  road  to  ruin,  unless  be  can  be  made  to  see 
the  wrong  he  Is  doing  both  himself  and  me.  I 
am  a  little  stronger,  but  1  do  not  know  how 
long  It  will  last  I  am  so  nnhappy.  Write 
me  whenever  you  have  anything  to  tell  me 
that  you  know  I  would  wish  to  hear,  i  bope 
you  do  not  think  It  too  much  trouble.  Sln- 
cerdy,  your  friend,  A.  M.  Beach." 

The  other  letters  claimed  by  counsel  for  de- 
fendant In  error  to  be  incriminating,  and  to 
substantiate  tbe  charge  of  cruelty,  are  four 
In  number,— one  dated  July  22, 1S94,  address- 
ed to  Mrs.  N.  A.  Van  Loan,  the  sister-in-law 
of  tbe  plaintiff  in  error;  one  addressed  to  the 
defendant  in  error;  one  to  Mr.  Charles  Drls- 
coll;  and  one  to  the  Blnghampton  Wagon 
Company,  the  employer  of  said  DrlseoU,— all 
written  by  the  plaintiff  In  error.  Mrs.  Van 
Loan,  although  tbe  sister-in-law  of  the  plain- 
tiff In  error,  la  one  of  the  women  with  whom 
defendant  In  error  alleges  his  wife  charged 
him  with  criminal  Intimacy.  Her  husband, 
Mr.  Van  Loan,  was  at  the  time  the  letter  waa 
written  confined  in  an  insane  asylum.  Mrs. 
Beach  had  visited  him.  He  was  her  brother. 
On  her  return  from  the  Insane  asylum,  she 
wrote  the  letter  to  ber  sister-in-law,  from 
which,  passing  over  certain  preliminaries, 
and  speaking  of  her  brother's  condition,  w« 
quote  as  followa:  "Now,  If  you  still  care  for 
John,  and  desire  his  recovery,  I  think  yon  can 
do  him  more  good  than  any  one,  for  I  think 
his  love  for  you  is  now  the  cause  of  his  In- 
sanl^.  The  relations  jm  havft  had  with 
Charles  has  caused  him  great  mental  dlatress. 
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and,  when  be  heard  that  he  had  s^arated 
from  me,  be  at  once  came  to  the  coiuduslon 
that  you  were  the  cause  of  tt,  and  his  mind 
could  bear  the  strain  no  longer.  Ton  possi- 
bly may  think  the  same  thing.  So,  It  it  Is 
any  comfort  for  yon  to  know  it,  yon  are  not 
In  the  allshtest  degree  responsible,  only  so 
far  as  such  clandestine  IntlmaciM  serve  to 
win  a  hUBband'B  love  from  his  ^e.  Another 
woman,  whom  we  met  at  Prospect  last  sum- 
mer, and  with  whom  he  became  so  infatuated 
that  be  wanted  to  get  rid  of  me,  and  she  was 
to  get  rid  of  her  buOiaiid,  and  they  had  a 
well-defined  plan  to  marry  each  other.  She 
lias  recognized  her  own  folly,  and  gone  back 
to  her  hnsl^d.  Charlie  tried  to  get  a  di- 
vorce from  me,  but  has  failed.  *  *  *  I  am 
very  thankful  that  I  knew  nothing  of  bU  re- 
lations wlUi  yon  until  after  our  separation. 
I  never  dreamed  of  it,  although  I  had  hints 
and  Inslnuatfima  which  I  would  never  listen 
to.  I  believed  that  my  husband  loveQ  me 
wltb  an  hia  heart.  He  seemed  devoted  to 
me.  We  never  bad  a  word  about  any  woman, 
least  of  all  you;  yet  I  believe  he  told  Lando 
that  I  made  blm  miserable  with  my  jealousy, 
and  so  on.  Tluit  la  not  in  the  least  true.  He 
never  gave  me  cause  for  Jealousy  that  I  knew 
of,  and  I  was  one  of  the  taappiest  women  on 
earth,  tor  I  loved  and  trusted  my  husband 
Im^iclfly.  I  did  not  dream  that  he  would 
take  advantage  of  the  unprotected  condition 
of  my  brother's  wife,  or  that  she  would  for 
one  moment  listen  or  respond  to  such  ad- 
vances. Now,  I  am  not  going  to  reproach 
you,  fw  It  Is  a  tiUng  of  the  past,  I  hope;  and  I 
suppose  if  it  had  not  been  you,  it  would  have 
been  some  other  woman;  and  yon  must  now 
•offer  remorse  enongb  without  any  adding  to 
It,  fw  I  dai*t  think  you  are  a  woman  to  do 
wrong  and  not  snffer  for  It  In  the  end.  Ton 
must  have  known  yon  were  doing  wrong 
when  I  knew  nothing  of  tt,  and  when  yon 
thon^t  Charlie  was  in  love  vrith  you,  and 
sought  your  society  for  no  good  pnzpose.  He 
told  me  after  your  separation  that  be  luid 
been  going  ont  with  a  married  woman  aH 
the  winter  before;  that  he  had  been  crim- 
inally Intimate  with  her;  that  he  did  not  can 
for  hatt  but  had  a  good  time.  Of  coarse,  he 
did  not  ten  me  her  name,  but  I  suppose  now 
yoa  were  the  woman;  tmly  I  hope  he  said 
what  was  not  true  when  he  said  you  were 
both  unfaithful  to  your  marriage  vovra.  I 
dont  bdfeve  that  part  of  It  I  believe  yon 
were  imprudent  and  wrong,  but  not  erimlnaL 
*  *  *  Keep  yoorsdf  pure  In  thought  and 
actlim  tor  the  sake  ot  your  tnlure,  for  yoor 
dear  children's  siAe.  Jievex  be  ashamed  to 
look  Into  their  pure  little  ^ea.  Never  do 
anything  to  disgrace  your  motherhood.  I 
say  this  with  no  personal  fetilng  or  spirit  ot 
censore.  I  baTe  no  HI  will  towards  yon.  I 
only  fed  sMry  from  my  heart  tor  it  all.  for 
your  sate,  tot  John's  sake.  The  blame  raBta 
moi^  with  Charlie,  I  know.  I  have  suffer^ 
ed  too  much,  bare  been  too  utterly  broken- 
hearted^  to  have  any  place  for  petty  feelings 


of  any  kind.  I  have  only  pity  in  my  heart  for 
yoor  trouUe,  sorry  for  the  mistake  that  has 
grown  ont  of  your  trouUe,  and  the  hope  that 
it  may  do  yon  no  harm,  and  that  you  may 
have  a  happier  future  than  I  can  look  for- 
ward to.  Now  that  Charlie  hae  lost  this  wo- 
man, it  is  Just  poBSllde  he  may  write  to  you 
again,  and  seek  to  renew  his  relations  with 
yon.  I  hardly  think  that  possible,  but.  If  he 
does,  don't,  I  beg  you*  answer  or  have  any- 
thing to  do  wltb  him,  for  the  sake  of  your 
reputation.  *  *  *  If  your  imprudence  has 
really  done  this  thing,  does  it  not  teach  us 
that  wrong  brings  Its  own  punishment? 
Now,  Minnie,  don't  fret  about  the  past,  but 
take  up  the  burdrai  of  life  again,  as  I  ih&a 
bave  also  to  do,  and  do  the  very  beat  you 
can.  Do  what  Is  right  from,  day  to  day,  and 
God  will  comfort  you  and  help  yon,  and  give 
yoa  happiness  yet  Affectionately,  Anne." 
The  letter  to  her  husband  dated  August  16, 
1891,  so  far  as  it  relates  to  the  petition  In 
this  cause,  Is  as  follows:  "*  •  «  i  speak 
now  from  no  personal  te^ng,  but  for  your 
own  protection,  to  warn  you,  so  that  it  may 
be  a  guide  to  your  conduct  In  the  future.  I 
think  ot  yon  only  as  Alice's  father,  and  I  do 
not  want  certain  things  ever  to  come  to  her 
ears;  and  because  of  what  yon  have  done  for 
Amy,  and  been  to  her  In  tbe  past  I  do  not 
want  her  to  think  too  badly  of  you.  I  know 
now  of  your  relations  with  my  brother's  wife. 
I  have  known  it  only  within  a  few  weeks, 
and  I  suppose  she  must  be  the  woman  yon 
told  me  of.  It  has  caused  John's  Imanlty,  I 
feel  sore.  I  did  not  Intend  to  speak  of  It  to 
yon.  I  did  not  expect  to  write  to  you  again, 
but  knowing  that  you  were  seen  in  her  home 
lately,  I  naturally  conclnded  yon  were  sedc- 
Ing  to  renew  those  relations,  and,  for  Alice's 
sake,  I  beg  of  you  not  to  be  sem  with  her 
again.  It  is  too  unnatural,  too  disgracefnl, 
to  think  of.  There  are  enough  women  In  the 
world.  Dcm't  come  so  near  our  doors.  Who 
would  have  thought  yon  would  bave  turned 
out  to  be  such  a  sensual  libertine.  Id  tell  ec- 
toal  men  seem  fitted  for  bett»  things.  Can 
this  be  your  real  nature,  or  how  have  yon 
gone  so  wrong?  I  have  Jnat  had  a  letter  from 
a  lawyer  In  New  Yock,  who  says  to  me: 
'Iieamlng  that  yon  an  In  quest  ot  evidence  to 
procnn  a  divorce  tnnn  your  husband,  Ghas. 
F.  Beach,  Jr.,  I  beg  the  liberty  of  addressing 
yoa  I  have  ^ewltness  evidence  of  rrapon- 
slide  parties  which  will  secure  yon  an  abso- 
lute divorce  upon  stotntory  grounds  without 
any  difllcnlty.  If  I  can  be  of  any  assistance 
to  you,  kindly  advise  me  1^  return  mall,  and 
I  will  be  pleased  to  communicate  with  you. 
Awaiting  your  reply,  I  beg  to  subscribe  my- 
self.' (I  si^pose  It  must  be  from  a  lawyer, 
although  it  does  not  si^  so.)  I  withhold  the 
name  of  the  lawyer,  but  this  is  the  second  one 
who  has  written  to  me  offering  me  his  serv- 
ice. Of  course,  I  know  they  an  mea  of  no 
repute,  who  an  looking  ont  for  such  things 
all  the  time,  but  it  shows  the  notoriety  you 
an  getting.  The  first  one  I  paid  no  attention 
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to.  Tlil«  one  I  tfaooKbt  at  first  to  torn  over 
te  Mr.  Thacber  to  answer,  but  1  dislike  to 
let  him  know  anything 'more  about  yon.  It 
la  a  queer  tblnj;  to  ask  of  you,  but  sbould  1 
answer  it  or  let  It  ^o?  I  shall  not  need  bis  as- 
slstauce  if  I  ever  want  to  f;et  a  divorce,  but  I 
should  think  It  better  to  let  blm  know  oor 
differences  had  been  adjusted.  Surely,  such 
tblnf;8  must  do  you  barm  in  a  business  way, 
and  that  is  now  of  interest  to  me.  Why  can't 
you  lead  a  decent  life?  I  want  to  l)elieTe  your 
love  for  Amy  and  Alice  Is  pure  and  sincere, 
but  you  cannot  expect  to  lead  the  life  of  a 
Ubenlne,  and  at  the  same  time  enjoy  the 
love  and  society  of  two  such  pure  little  souls. 
Such  love,  such  companionship,  oufcht  to  sat- 
isfy any  man.  You  cannot  have  both.  Make 
ap  your  mind  either  to  lead  a  decent  life,  or 
give  up  your  children.  I  Inclose  Alice's  let- 
ter. Anne  M.  Beach."  The  third  was  ad- 
dressed to  Charles  Driscoll,  was  simply  a  re- 
qnrat  to  let  the  writer  know  where  his  head- 
quarters were  that  winter,  and  whether  he 
would  be  Id  New  York  state.  In  the  nelfchbor- 
faood  of  KlQKstoa,  In  the  near  future,  stating 
that  the  writer  would  like  to  see  htm  on  a 
matter  that  concerned  them  both,  and  would 
meet  him  at  Klnfrston  at  any  time;  sifpied, 
M.  Beach."  The  fourth  was  a  letter  to 
tfae  Blnghampton  Wajron  Company,  asking 
tbem  to  Inform  ttae  plaintiff  in  error  whether 
Charles  Driscoll  was  in  tbelr  employ,  and 
Where  be  made  bis  headquarters  when  not 
traveling,  and  stating  that  she  had  sent  a 
letter  to  him  in  care  of  Columbus  Bug^y  Com- 
pany, which  they  Informed  her  was  forward- 
ed to  him  In  care  of  Blngbamptoo  Wagon 
Company.  She  further  stated  that  she  de- 
sired to  communicate  with  him,  and  would 
be  obliged  If  tbey  would  give  her  any  lo- 
formatloD  cooeernlng  btm  that  woilld  help 
her  to  do  so. 

This  was  all  the  correspondence  relied  upon 
to  estalilish  the  accusations  of  criminal  inti- 
macy, which  it  was  contended  would  establish 
the  charge  of  extreme  cruelty.  These  letters 
were  ail  written  subsequent  to  tbe  abandon-  ' 
ment  of  the  plaintiff  In  error  by  tbe  defendant 
In  error,  and  while  they  were  living  separate 
and  aiiart.  The  question  presents  Itself  here, 
upon  the  threshold  of  this  branch  of  the  case, 
if  these  letters  snxtaioed  tbe  charge  that 
plaintiff  In  error  had  accused  the  defendant 
In  error  of  criminal  Intimacy  with  other 
women,  and  If  such  allegations  constituted 
the  extreme  cruelty  contemplated  by  tbe  law 
as  a  cause  for  divorce,  should  they  be  held  to 
constitute  such  cause  for  divorce  when  writ- 
ten while  the  marriage  relation  was  not  sub- 
sisting in  fact?  That  cruelty  which  is  con- 
templated by  tfae  law  as  being  gronnd  of  dl- 
Torce  is  tbe  cruelty  which  renders  marital  co- 
babitatlon  Intolerable,  wblrb  destroys  the  con- 
cord, the  harmony,  and  affectkm  of  tbe  par- 
tes, and  renders  unsafe  tbe  actual  existence 
of  snch  marital  relations.  Can  It  therefore 
be  said  that  ttiat  can  be  destroyed  or  rendered 
IntotexaUe  tliat  doee  not  exist?   Tbe  defend- 
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ant  In  error  In  this  cause  had,  before  these 
letters  were  written,  withdrawn  from  that 
status  which  tbe  law  establishes  for  the  mar- 
ried retation.  He  bad  bln»elf.  as  far  as  It 
was  in  his  power,  and  as  actual  fact,  dissolved 
the  marriage.  These  accusations  upon  hei 
part,  if  established,  coald  not  affect,  then, 
tbe  pleasure  or  happiness  which  It  was  his 
right  to  enj<^  under  the  relationship  of  hus- 
band and  wife,  becanse  he  bad  himself  aban- 
doned whatever  of  contentment  and  baiipl- 
ness  there  might  have  been  In  that  relation. 
The  cruelty  contemplated  by  the  law  must 
operate  upon  the  husband  or  wife  while  liv- 
ing in  the  relation  of  bnsltaod  and  wife.  It 
Is  not  upon  the  Individual  distinct  from  the 
relation  that  it  must  0|)erate,  but  upcm  the  in- 
dividual while  be  or  she  is  without  fault,  and 
In  the  proper  discharge  of  the  dotta  wbldi 
the  relation  of  marriage  imposes. 

We  do  not  tblnk  a  case  can  be  found  In  tbe 
boc^s  where  s  husband  has  wrongfully  driven 
his  wife  from  home,  without  any  fault  upon 
her  part,  has  cast  her  off,  or  has  himself, 
without  fault  upon  her  part,  wrongfully  de- 
serted or  abandoned  her.  and  then  been  per 
mltted  to  have  the  bonds  of  matrimony  dis- 
solved upon  bis  complaint  of  cruelty  upon  ber 
part,  consisting  only  in  words  of  accusation. 
A  plaintiff  In  divorce  is  fiot  only  required  to 
prove  such  wrongs  committed  by  tbe  re- 
spondent as  constitute  a  legal  cause  of  di- 
vorce, but  be  must  also  allege  and  prove  that 
he  Is  blmself  without  fault;  that,  from  the 
time  at  the  marriage  to  ttae  com  me  nee  ment  of 
such  proceedings,  he  bas  at  all  times  faith- 
fully performed  all  of  bis  marital  duties  and 
obligations  towards  tbe  defendant.  Mr.  Bish- 
op, In  fals  work  on  Marriage,  DIvoroe,  and 
Separation  (section  043),  quoting  from  Lord 
Stowetl,  says:  "The  doctrine  has  Its  fonnda- 
tloD  In  reason  and  propriety.  It  would  be 
bard  if  a  man  could  complain  of  a  breach  of  a 
contract  which  he  bas  violatpd;  if  be  could 
complain  of  an  Injury  when  be  Is  open  to  a 
chaise  of  the  same  nature.  It  Is  not  unfit.  If 
be  who  is  the  guardian  of  tbe  purity  of  his 
own  house  has  converted  it  Into  a  brothel, 
that  he  should  not  be  allowed  to  complain  of 
tbe  pollution  which  he  himself  bas  Introduced; 
if  he  who  has  first  vlr^ted  bis  marriage  vows 
should  be  barred  of  his  remedy.  Tbe  parties 
may  live  together,  and  find  sources  of  mutual 
forgiveness  In  the  humiliation  of  mattul  gallt. 
They  are  suitable  and  pioper  couipanknu." 
The  same  author  (section  of  the  same 
wfirk)  says:  "Though  thus  tbe  defense  of  re- 
crimination is  shown  to  have  come  te  as  le^ti- 
matdy  and  from  a  high  source,  this  historical 
view  Is  of  little  consequence,  for  tbe  doctrine 
adheres  and  is  firmly  fixed  in  our  commoa- 
law  and  equity  system  of  Jurisprudence.  A 
view  adequate  to  our  present  elncldatlon  Is 
that,  extending  thmugh  otrr  entire  law,  yet 
variously  modified  according  to  the  particular 
Issue,  there  Is  a  rtfle  which  forbids  redress  to 
one  for  an  Injury  done  him  by  another  it 
bdmaelf  In  the  wrong  about  tfae  same  thiag 
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wberectf  he  contain;  and  It  will  not  svall 
Uw  plalntur  tbat  be  la  leas  in  fault  tban  the 
defendant.  He  must  come  Into  court,  aa  the 
«iV»Mdca  la.  with  dean  lianda" 

It  being  made  to  appear  oondualTdy  by  this 
record  that,  from  the  date  of  the  marriage  to 
the  date  ot  the  abaodomuent  of  plaintiff  In  er- 
ror the  defoidant  In  error  (a  v&AoA  of  11 
Tears),  the  relatlona  of  tbe  partlea  bad  been 
more  than  ocdlmuUy  amicable  and  proper, 
«ad  that  anch  abandonment  was  whoUy  the 
teult  of  the  dtfendant  In  error,  thla  court  ^11 
not  hold  the  desnrted  and  abandoned  wlffe  to 
that  degree  of  prudential  etrnduct  that  ahe 
might  be  held  to  If  under  the  protectlan  and 
care  of  a  lorlng  husband,  performing  the  da- 
tlea  and  obUgatlma  Imposed  vposk  him  by  the 
■tatos  of  marriage.  We  think,  therefore,  that 
If  the  charge  In  the  petition  that  phUntlfl  in 
error  bad  accused  defendant  In  error  of  la- 
fldelltr  to  tala  marriage  vows  by  criminal  In- 
tlmacr  with  ether  women  were  clearly  estab- 
llBhed,  when  It  KppeaiB  that  such  accnaatlons 
were  made  while  the  partlee  were  living 
apart,  becaoae  of  the  wrongful  abandmment 
by  the  d^endant  la  jrror,  snch  accnaatlons 
would  not  ctmsdtote  that  cruelty  contemplat- 
ed by  the  laws  of  thta  territory  aa  a  cause  of 
dlTorce.  But,  waiving  the  propooltton  that 
tbat  which  would  oooadtute  cruelty  while  the 
partlea  were  living  h^ether  aa  husband  and 
wife  would  not  constitute  cruelty  where  tbey 
were  living  aerate  and  apart,  we  will  con- 
■Ider  the  case  as  presented  by  counsel  for  de- 
fendant In  error,  and  Inquire  wbethw  the 
proof  in  Uila  case  abowa  such  crusty  aa  Is 
oontemi^ted  Iqr  the  law,  even  though  the  par- 
ties were  livliv  together  when  the  letters 
otHuplalned  of  were  written.  What  the 
meaning  of  the  tenn  **extreine  cmelty"  under 
oar  statntea?  And  what  will  conatltate  a 
caae  justifying  a  dlasolutloD  of  the  bonds  of 
marriage  for  that  cause?  It  is  nmdi  more  dlf- 
flGult  to  determine  what  will  cMiatltnte  &- 
treme  emdiy  within  this  statute  tban  It  la  to 
determine  what  will  not  No  exact  definition 
of  thla  lArase  Is  found  In  the  books.  Under 
tile  practicp  In  England  and  nearly  all  the 
•tates  at  thto  Union,  the  Issues  In  divorce 
eases  are  tried  by  the  court,  without  the  In* 
terventlon  of  a  jury,  and  the  cooduslons  are 
necesaarlly  alw^s  a  combination  of  botb  law 
and  fact  No  two  cases  hardly  ever  corre- 
sponding, or  being  in  all  respects  similar,  the 
adjudications,  although  numerons,  have  not 
yet  evolved  any  definite  and  distinct  definition 
of  what  constitutes  extreme  cruelty,  although 
cruelty  has,  elnce  the  fonndatloD  of  divorce 
procedure,  been  recognised  as  a  cause  for  the 
dissolution  ci  marriage.  Mr.  Bishop,  in  his 
work  on  Marriage,  Divorce,  and  Separation 
(sections  I6S0  and  1G81).  eaya:  "Widely  known 
aa  thla  matrimonial  offense  Is,  and  much  aa 
It  baa  been  considered  by  the  courts,  tbey  have 
been  cautious  about  giving  It  an  afllrmatlve 
definition.  Lord  Stowdl,  Sir  John  Nicboll, 
and  Dr.  Lnsblngton  severally  declined  such 
4*aiiing,  damtlng  it  more  tate  not  to  tiavd 


much  beyond  negative  descilpttoiw.  Some  of 
our  own  Judgea  have  been  of  tlie  same  mlud." 
Sectlou  1S31.  "Cruelty  Is  not  uuftequendy 
said  to  bs  any  actual  violence  endangering 
life,  limb,  or  health,  or  conduct  txeatlng  a  rea- 
sonable apprehension  of  such  violence,  but 
there  are  forms  of  physical  Injury  Involving 
no  violence,  actual  or  apprehended-  and  we 
shall  see  that  one  of  these  is  equally  legal 
cruelty.  Moreover,  the  danger  must  be  ade- 
quately aerlons." 

To  approxhnate  an  understanding  of  the  lati- 
tude and  meaidng  of  this  phrase  aa  now  ap- 
plied In  our  atatute,  we  must  consider  the  his- 
tory, devdcpment,  and  evolution  of  the  law. 
The  case  of  XCvans  v,  Bvans,  4  Eng.  Enc.  S. 
SIO,  decided  by  Lord  BtoweU  In  1790.  baa  by 
all  courts  been  considered  as  the  moat  aUe 
exposition  of  the  law  relathig  to  cmelty  as  a 
cause  ot  divorce  In  England  at  tbat  time,  and 
as  ctnrectly  embodying  the  doctrine  then  laid 
down  by  the  courts,  and  *iiay  be  thna  atated: 
There  must  have  been  either  actual  violence 
committed,  attended  with  danger  to  life,  limb, 
or  health,  or  there  mnt  have  been  a  reason- 
able apprehension  of  sodi  violence.  The  ele- 
ment of  mental  suffering,  distress,  or  Injnry 
was  enth^  exduded.  The  anbient  Judge  In 
Evans  V.  Bvans  aays:  "What  Is  cruelty  In  the 
^«sent  ease  It  is  hardly  necessary  for  me  to 
define,  because  the  facts  here  complained  ot 
are  such  as  tail  within  the  most  restricted 
definition  of  cruelty.  Tbey  affect  not  only  the 
comfort,  but  th^  affect  the  hnitth  and  even 
the  Ufe  of  the  party.  I  shall  therefore  de- 
dhu  the  task  of  laying  down  a  direct  defln^ 
tlon.  This,  however,  must  be  nndenatood:  that 
It  Is  the  duty  of  courts,  and  consequently  the 
Incltnatiim  of  courts,  to  keep  the  rule  extreme- 
ly  strict  The  causes  must  be  grave  and 
weighty,  and  such  aa  show  an  absolute  Im- 
posslbiUty  that  the  duma  of  the  married  life 
can  be  discharged.  •  •  •  What  ftlis  short 
of  this  Is  with  great  caution  to  be  admitted. 
*  *  *  What  merely  woands  the  mental  feel- 
ings is  in  few  caaes  to  be  sdmltted  when  not 
accompanied  with  bodily  Injury,  either  actual 
or  menaced.  •  •  •  still  less  Is  It  cruelty 
where  It  wounds,  not  the  aatural  feelinKs,  but 
the  acquhred  feeltnga,  arising  from  particular 
rank  and  station,  for  the  court  has  no  scale  of 
senslbllitl^  by  which  It  can  gauge  the  quau- 
tum  of  Injury  done  and  felt;  and  therefore, 
though  the  court  will  not  absolutely  exclude 
considerations  of  that  sort  wh^o  tbey  are 
stated  merely  as  matter  of  aggravation,  yet 
they  cannot  constitute  crutrtty  where  it  would 
not  otherwtae  have  existed.  *  *  •  In  the 
older  «ses  of  this  sort  which  I  have  had  an 
opportnnity  of  looking  Into,  t  have  observed 
that  tbe  danger  of  Ufe,  limb,  or  health  is  usu- 
ally inserted  as  tbt  ground  upon  which  the 
court  has  proceeded  to  a  separation.  The 
court  has  never  been  driven  off  this  ground. 
I  have  heard  no  one  caae  dted  In  which  the 
court  has  granted  a  divorce  without  proof 
given  of  a  reasonable  apprehension  of  btxlily 
hurt*'   Mr.  Bishop  (section         after  dthig 
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tlie  case  of  Evans  t.  Brans,  and  the  mle 
tberein  stated,  says:  "Wltbtn  this  rale,  moat 
ot  our  statutee  authorising  divorce  for  cruelty 
are  Inteipreted  to  mean  simply  and  wly  ttie 
cruelty  which  In  England  was  gnnrnd  for 
divorce  from  bed  and  board  when  our  conntry 
was  settled."  And  then  the  learned  author 
adds  (section  1547):  **In  England  and  most  of 
our  states  the  doctrine,  to  which  not  an  ex- 
ception could  easily  be  fimad,  li  abundantly 
established  that  the  apprehended  harm  must 
be  bodily.  Including  detriment  to  health,  la  dis- 
tinction from  what  Is  endured  only  hr  ttie 
mind,  or  mere  mental  suffering." 

The  strict  doctrine  laid  down  by  the  Eng- 
lish courts,  and  for  a  long  time  followed  by 
nearly  all  the  courts  of  this  country,  has 
undergone  some  material  modifications,  and 
Its  harshness  has  In  some  degree  been  abated, 
not  only  by  adjudication,  but  by  leglslatlTe 
enaetmoit;  and  now  it  may  be  considered  as 
established,  not  only  by  the  courts  of  this 
oonntxy,  but  also  those  of  England,  that  the 
offense  of  cruelty  may  be  committed  without 
physical  violence,  by  means  of  acts  operating 
upon  the  mind,  but  not  to  the  extent  of  elim- 
inating the  element  of  physical  hurt,  but  on 
the  theory  that  Injury  to  the  mind  may  And 
does  result  through  mental  operation  upon 
the  physical  structure.  Bfr.  Bishop  (section 
1548),  commenting  upon  the  old  rule  of  the 
English  courts,  says:  "In  explanation  of 
this  rule,  It  is  admitted  that  mental  pain  may 
be  heavier  and  harder  to  bear  than  bodily, 
and  that  an  ill-diBposed  husband  can  create 
In  an  affectionate  and  sensitive  wife  more 
misery  by  force  of  conduct  addressed  only  to 
the  mind  than  If,  In  fits  of  anger,  he  were 
to  inflict  occasional  blows  upon  her.  To  this 
objection  the  answer  from  the  bench  Is  that 
in  such  a  case  the  court  has  no  scale  of 
sensibilities  by  which  it  can  gauge  the  quan- 
turn  of  injury  done  and  felt;  according  where- 
to, the  rule  rests,  not  on  justice,  but  on  the 
difficulty  of  making  proof,  and  the  lack  of 
judicial  dlscernmeDt,— not  the  flnuest  founda- 
tion for  a  practice  of  withholding  what  jus- 
tice confessedly  demands,  In  cases  where  the 
proof  does  not  fall,  and  there  Is  no  judicial 
doubt  of  what  the  effect  should  be.  Yet  un- 
der our  doctrine  of  stare  decisis,  with  no 
help  from  a  statute,  a  practitioner  could  not 
expect  bis  court  to  overturn  what  has  thus 
for.  ages  been  established  In  our  unwritten 
law,  while  at  the  same  time  he  might  hope 
that  gradually  the  stream  of  adjudication 
may  t>e  so  deflected  as  to  wear  away  some- 
thing from  the  border."  This  aid  which  the 
learned  author  hoped  might  be  obtained  to 
wear  away  the  restrictions  of  the  common 
law  has  been  extended,  and  In  many  of  our 
states,  not  only  cruelty  as  defined  by  the 
courts  Is  now  made  a  cause  of  divorce,  but 
In  addition  thereto,  and  to  meet  the  objec- 
tion of  narrowness  in  the  common-law  rule, 
a  new  cause  of  divorce  has  been  created, 
viz.  Indignities  which  rendered  the  condition 
of  the  opposite  party  in  the  marital  relatlcHi 


Intolerable;  and  under  these  statutes  !t  l» 
held  that  mental  suffering  resulting  from 
such  IndlgnlUea  may  alone  be  snflUdent  to 
warrant  the  divorcement  Even  without  such 
statutes,  many  of  our  courts  have  modified 
the  role  of  the  common  law,  and  bold  tUat 
the  words  "cruelty"  or  "extreme  cruelty" 
embrace  acts  which,  <q;)etatlng  upon  the  mind, 
and,  through  the  mind,  upon  the  physical 
system,  producing  bodily  hurt,  may  cmsti- 
tute  cause  for  divorce.  The  rule  la  stated  by 
Bishop  (sectloo  1668)  thus:  *^ndar  more  eor 
lightened  physiological  rlevn,  Uke  legal  doc- 
trine has  become  settled.  It  Is  b^eved,  every 
where,  that  conduct  which  loodnces  pain  of 
mind  Is  legal  cmelty;  so  that  whenever,  op- 
erating eltha  alone  or  In  combination  witii 
something  else,  it  creates  a  danger  to  the 
physical  health,  a  divorce  for  it  the  cozo- 
bluatlon  wIU  be  Justifiable."  We  think  the 
rule  as  thus  stated  is  broader  than  is  jus- 
tified. With  reference  to  acts  of  phydcal 
violence,  the  rule  has  alwagm  been  that  a 
reasonable  apprehension  of  bodily  hurt  was 
sufficient;  but  where  the  c<»Mluct  complained 
of  operates  primarily  upon  the  mind,  pro- 
ducing mental  pain,  it  Is  not  sufficient  that 
there  should  be  simply  danger  that  such  con- 
duct, thus  operating  through  the  mental  fac- 
ulties, may  produce  Injury  to  the  physical 
system  or  bodily  hurt,  but  It  must  be  shown 
that  such  is  In  fact  the  effect,  or.  at  least, 
that  such  effect  may  be  reasonably  appre- 
hended as  the  result  of  the  conduct,  lu  a 
well-considered  case,  the  Pennsylvania  court 
of  common  pleas  employed  the  following  lan- 
guage: "A  husband  may,  by  a  course  of 
humiliating  Insults  and  annoyances,  practiced 
in  the  various  forms  which  Ingenious  malice 
could  readily  devise,  eventually  destroy  the 
life  or  health  of  his  wife,  although  such  con- 
duct may  be  unaccompanied  by  violence,  pdB- 
Itlve  or  threatened.  The  courts  Intervene  to 
dissolve  the  marriage  bond  under  this  bead, 
for  the  conservation  of  the  life  or  health  of 
the  wife,  endangered  by  the  treatment  of  the 
husband.  The  cruelty  Is  Judged  by  its  ef- 
fects, not  solely  from  the  means  by  which 
those  effects  are  produced.  To  hold  absolute- 
ly that  the  wife  has  no  legal  protection 
against  any  means  short  of  these  which  he 
may  resort  to,  and  which  may  destroy  her 
life  or  health.  Is  to  Invite  such  a  system  of 
Infliction  by  the  Indemnity  given  the  wrong- 
doer. The  more  rational  application  of  the 
doctrine  of  cruelty  Is  to  consider  a  course  of 
marital  unklndness  with  reference  to  the  ef- 
fect It  must  necessarily  produce  on  the  life 
or  health  of  the  wife,  and.  If  It  has  been 
such  as  to  Injure  either,  to  regard  It  as  true 
legal  cruelty.  •  *  •  This  Idea,  expressed 
axlomatlcally,  would  be  no  lees  tiian  the  as- 
sertion of  this  principle:  that,  whatever  form 
marital  111  treatment  assumes,  If  a  continuity 
of  it  Involves  the  life  or  health  of  the  wife, 
It  Is  legal  cruelty."  Butler  v.  Butler,  1  Para 
Eq.  Cas.  329-^. 
The  authorities  are  too  numerous  to  reqnlra 
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citation  wUeh  bold  that  no  one  single  act 
operating  mentaHy  snfflcleat  to  constitute 
cruel^  Justifying  divorce,  but  that  there 
must  be  a  ctmtlnolty  of  such  conduct,  and 
nuiiy,  If  not  tbe  great  majority  of,  antliori- 
lies  bold  that  such  conduct  must  be  shown 
to  haTe  bem  Induced  by  malevolence  hatred, 
or  spite;  and  It  is  certainly  consonant  with 
sound  reasoning  ^t  if  the  cmel^  com- 
l^lalned  of  ccmsists  of  accusations  of  Infidelity 
or  other  TMadMU  of  nuurital  obUgationSi 
though  th^  may  not  be  true,  yet,  if  such  ac- 
cusations vffiB  not  made  from  malerolent 
motWes,  or  through  hatred  and  spite,  but 
were  made  in  good  fslth,  and  baaed  upon,  con- 
ditions which  lendofld  their  truthfulness 
seemingly  ^>pazent  or  probaUe,  and  if  the 
party  making  such  accusatkma,  though  tboy 
were  not  founded  iqxm  truth  or  tact,  yet  had 
ceasouable  grounds  for  believing  that  tbey 
were  true,  and  tbey  wwe  made  for  the  pbr* 
pose  of  inducing  tbe  party  accused  to  aban- 
don tbe  course  at  wrongdoing,  and  to  return 
to  proper  observance  of  marital  obllgatlOBs, 
then  they  would  not  and  ought  not  to  be  h^ 
to  constitute  cmAtf  to  Justify  a  dlsscdaticu 
iif  tbe  marriage. 

Api^ying  tbese  rules  to  the  case  at  bar,  we 
f-annot  And  that  tbe  letters  addressed  by  the 
lilalntlff  In  error  to  tbe  defendant  In  error 
nnd  otboB,  chatglng  him  with  mlsamdnct, 
were  written  with  a  malevolent  spirit,  ot 
tiirtiugh  hatred  or  qiite.  Th^  breathe  in 
their  vrary  language  tb»  onMslte^  Th^  ajK 
pivr  to  bara  been  written  with  the  motive 
aud  purpose  of  endeavoring  to  reclaim  him 
from  a  course  of  error  and  wrongdoing,  and 
to  bring  him  back  to  an  observance  of  his 
marital  obllgatUms.  They  were  written  un- 
der conditlms  of  great  provocation,  and  ap* 
parently  were  from  belief  In  the  truth  of  the 
accusatUms  made.  For  11  years  the  partlcB 
bad  lived  together  as  husband  and  wife,  with 
more  apparent  concord  and  happiness  than  Is 
umially  the  lot  of  married  people.  No  clouds 
had  ai^eared  to  darken  the  horizon  ot  their 
married  life  until,  in  August,  1803,  the  wife, 
whether  rightfully  and  wrongfully,  becai&e 
Impressed  witb  the  convlctiim  that  her  hus- 
band had  become  Infatuated  with  another 
woman.  Wltbln  a,  little  more  than  a  month 
rmm  that  time,  the  husband,  .wlthont  cause, 
without  attempting  to  assign  any  cause,  but, 
on  the  contrary.  In  tbe  strongeRt  terms  stat- 
ing that  there  was  no  cause  save  his  own 
faults,  abandoned  the  wife  ud  family,  with- 
out ranking  suitable  provision  for  them.  Tbe 
wif<>.  knowing  of  no  other  cause  for  such 
rottcluct  upon  the  part  of  her  husband,  rolgbt 
wvU  be  excused  attributing  his  actions  to  bhi 
Infatuation  for  the  wonan  under  whose  In- 
liucDces  he  had  so  recently  apparently  fallen, 
lit  ber  distress  ot  mind,  under  these  drcum- 
etances,  not  wanting  to  believe  In  the  truth, 
which  to  her  was  reasonably  apparent,  but 
desiring  to  recall  him  to  duty  If  he  ^faa  In- 
nocent, wrote  to  him  and  to  Mrs.  Van  Loan 
of  the  things  that  wera  distressing  her.  Was 


this  tiiat  criminal  cruelty  which  the  law 
punishes  by  tbe  most  cruel  of  sentences,--the 
dissolution  of  tbe  most  Important  of  all  fan- 
man  relations?  We  think  not,  especially  as 
we  find  nothing  In  this  record  to  show  that 
the  defOndant  In  oror  ever  took  any  st^M^ 
even  the  sl^htest,  to  disabuse  his  wife  of 
any  error.  If  error  sbe  was  In,  concerning  his 
conduct  To  bold  what  Is  contended  fw  tit 
this  case  would  be  to  shut  the  door  against 
reconciliation  where  estrangement  and  Bdk>a- 
ntion  had  resulted  from  misinformation  and 
error  of  fact  The  wife  had  a  right  to  bring 
to  the  attention  of  her  husband  that  which 
sbe  bersdf  heard  or  believed  concerning  his 
misconduct  If  >be  did  so  with  a  proper  pnr- 
pow  and  in  a  ^oper  spirit;  and  ft  was  his 
duty  to  have  aideavored.  If  he  was  Innocent, 
to  convince  her  of  her  emt.  Husband  and 
wife  are  bound  to  greater  efforts  for  iec«i- 
dllatkm,  for  removing  ndsapprtiienslon,  tax 
allaying  quarrels,  and  smoothing  tbe  road  to 
concOTd,  than  are  people  In  other  rations 
of  life.  The  marriage  status  la  not  a  man 
contract  status.  In  which  each  may  be  Justi- 
fied In  demanding  the  strict  letter  ot  tbe  bond, 
and  ftom  which  muA  may  withdraw  at  pleas- 
ure. It  Is  a  statiui  ot  tbe  law,  operating 
upon  the  weaknesses  as  well  as  the  strength 
of  human  natore,  and  win  not  be  dlssolTOd 
«tcept  for  grave  and  substantial  causes. 

Tbe  defendant  In  error  alleges,  and  claims  to 
have  proven,  tbat  the  craduct  of  tbe  wife  as  to 
him  amounted  to  eslieme  cruelty;  tiiat,  be- 
cause ct  these  accusations  made  by  ber,  he  was 
subjected  to  great  mental  pain  and  snfterlng; 
and  tliat  thereby  his  physical  system  was  af- 
fected, and  his  bodily  health  Impaired.  This 
fact  It  was  necessary  that  he  should  allege  and  ' 
prove,  in  addltkm  to  proving  the  Innocoice  of 
his  own  conduct  Does  this  record  show  such 
proof?  We  submit  tbat  It  would  be  an  ex- 
tremely sendtive  nature  that  could  be  so  wound- 
ed and  Injured,  and  to  sudt  a  degree,  by  the 
letters  shown  In  this  record,  that  cobabitatloQ 
with  tbe  plaintiff  in  error,  though  for  11  yean 
affording  contentment  and  happlnees,  could  no 
longer  be  endured,  and  that  life  thereafter 
would  be  made  unendurable,  and  bodily  health 
be  destroyed.  Doe*  this  record  show  in  tbe 
defendant  In  error  such  dellcste  senafbllltles? 
The  record  shows  that  though,  during  the  last 
year  prior  to  his  abandonment  of  his  wife.  Us 
Income  had  exceeded  |15,000,  be  has  oootribn- 
ted  alnce  such  ahaodoiiment  for  the  sapport  ct 
his  abandoned  wife  and  child,  but  a  little  up- 
ward of  $700,  and  that  for  many  months  he 
has  not  contributed  one  cent;  nor  has  he  in 
many  months  evai  sooKht  to  visit  his  own 
child.  The  record  shows  that,  kag  before  these 
letters  or  any  of  them  were  written,  be  bad 
endeavored,  by  means  and  methods  not  Justl-  « 
fied  by  law,  to  free  bfanself  from  tbe  bonds  of 
tids  marriage;  to  induce  tbe  plaintiff  bi  error 
to  procure  a  divorce  torn  bhn,  iqptm  pnoHi 
that  be  was  to  furnish  of  his  own  wrongdoing. 
On  the  lOtb  day  ot  November.  1883,  tbe  de- 
fendant In  error  addressed  and  mailed  to  K^aln- 
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tiff  In  error  the  foUowtng  letter:  **Npw  Yortt; 
Not.  10,  1KS3.  Drar  Aiine:  The  Indosure  to 
what  I  have  In  uilnd  to  propose  to  you.  I  am 
wUltog— more  tbac  wlUli^^to  modl^  It  In  any 
way  I  can  to  meet  your  rlews.  Please  con- 
sider It  with  care,  and,  wliea  I  am  up  at  the 
end  of  the  month,  we  will  talk  of  it.  I  bare 
looked  the  law  up  carefully,  and  It  Is  all  In 
pmper  lefrol  shape;  but  It  will  be  rl^ht  for  yon, 
If  you  desire  to  do  so.  to  cooRUtt  a  lawyer  about 
it,  after  we  talk  It  over,  and  before  you  elga 
any  papms.  This  secures  you  the  Ufa  Insurance 
in  case  of  my  death,  and  eivee  you  an  edura- 
tion  for  Mark,  and  a  malntenanre  for  Amy  and 
all  of  you,  and  makes  it  enforceable  Bfialnst 
me,  aa  a  matter  ot  law."  In  tbts  letter  was  the 
ftiUowlnff  lucloBiire;  "In  consideration  of  your 
rataiDtiiR  a  lawyer,  to  lie  named  by  me,  to  ob- 
tain a  divorce  for  you  from  me.  and  of  yonr 
aweartnx  to  a  complaint  In  the  action  (all  the  al- 
IcfntionB  <a  which  shall  be  true),  and  at  yonr 
IntrutttlnK  the  control  of  the  action  to  me,  and 
of  yonr  malntalnlnK  absolute  Beerecy  nntn  the 
decree  Is  rendered,  and  then  statinK  only  that 
a  divorce  had  been  had  (which  may  Include 
abowlnff  a  certified  copy  of  the  decree  to  any 
<me  you  please),  and  of  yonr  good  fnlth  in  thus 
fkcUitattng  a  legal  diroree,  I  will  upon  my 
pan  procure  the  divorce  for  you  In  a  1^1  man- 
ner, and  at  niy  own  costs  and  expense,  without 
any  publicity,  and  will,  upon  the  retainer  and 
TerUicatlon  of  the  complaint  as  aforesaid,  and 
ttie  aurrender  and  cancellation  of  the  a^ree- 
nent,  execute  and  dpliver  to  you  a  deed  of 
aeparatlon  In  due  Icfcal  form.  bindhiK  myself  to 
you  and  to  a  trustee,  to  be  named  tgr  yon,  as 
followa."  Then  follow  numerous  provisions  re- 
Inlng  to  finwqffM«i  settlements  between  the  per- 

Some  courts  have  mildly  eritlelsea  Lord  gto- 
weli*8  expression  In  E^vans  t.  Evans  that  "the 
court  has  no  scale  of  senslMlltles  by  wldcb  It 
can  gauge  the  quantum  of  Injuiy  done  and  fdt" 
bf  mental  pain  and  distress;  but  certainly  no 
court  win  ever  criticise  as  for  aaylng  that  we 
have  no  scale  by  which  we  can  proijerly  gauge 
tbe  senidbllltles  of  ooe  who  conld  wilte  such 
a  document  as  the  foregoiiMt.  It  must  be  borne 
In  mind  that  the  defendant  tn  error  ta  one  re* 
poted  learned  In  the  law,  who  has  acquired  a 
vepatatlon  aa  a  legal  text  writer,  who  baa  con- 
tributed to  the  legal  literature  of  the  country 
many  works.  He  D>lght  wdl  be  assumed  to 
know  the  law  and  Its  ethics.  He  might  weO 
be  aammed  to  know  that  that  document  con- 
tained a  {woposlHon  whkrh  could  only  be  con- 
strued aa  an  Intended  fraud  uptm  the  <jDurta 
and  Hie  law,  and  the  prostitution  of  his  posi- 
tlon  as  an  official  ot  the  court  Stripped  to  ttt 
distrusting  nakedness,  when  we  consider  that 
In  Xew  Yotk  the  onlr  ground  for  absolute 
divorce  Is  adultery.  It  amounted  to  the  plain 
pniposltlon  thit  he  would  draft  mmlost  him- 
self a  complaint  in  divorce  ciiarglng  himself 
with  adultery.  It  states  expres^  that  the 
aUwtinns  of  such  complaint  shall  be  true:  re- 
tains for  himself  ihe  control  of  the  action 
agalmt  hlmseif;  promises  to  [socare  the  di- 


vorce toe  her  against  himself  at  hta  own  coats 
and  expense,  and  without  pnblldty;  and,  for 
tills  privilt^  he  la  willing  to  pay  large  con- 
slderatlonH  In  money.  In  any  light  we  may 
view  this  document,  it  shows  the  writer  to  tie 
possessed  of  moral  sensibilities  that  we  cannot 
think  are  of  the  delicate  and  sensitive  nature 
his  complaint  implies.  Esther  be  was  the  liber- 
tine which  his  wife  suspected  him  to  Ik,  or  be 
was  willing  to  falsely  acctiae  himself  of  being 
such,  and  have  his  Wife  swear  to  it  as  a  fact 
The  excuse,  or  rather  the  explanation,  which  de- 
fendant in  error  gives  of  this  remarkalile  doco- 
ment.  Is  that  It  wa^  not  ctmtemplated  that  the 
divorce  therein  c<Hi8ldered  was  to  be  obtained 
In  the  state  of  New  Tork,  and  consequently  It 
did  not  follow  that  the  complaint  was  to  chante 
the  crime  of  adulteiy.  It  seems  to  ns  that  this 
explanation  does  not  explain,  but  deepens,  the 
complications  with  which  deA>ndant  In  error 
had  Hurrounded  himself;  fbr  the  record  shows 
that  for  many  years  the  plnlotlff  in  error  lias 
been,  and  still  la,  a  bona  fide  resident  of  tit* 
stale  of  New  Toik.  To  bring  the  action  fur  di- 
vorce which  defendant  fn  error  was  endeavor- 
ing to  undertake  in  any  other  state  than  New 
York  would  require  that  the  wife  should  swear 
In  her  complaint  ttiat  she  was  a  resident  of 
such  state;  ao  that  the  conduskm  Is  that  if  it 
was  not  contemplated  that  the  proceedings 
should  he  brought  In  the  state  of  New  Yotk, 
and  charge  defendant  to  otor  with  adulteiy, 
It  was  contemplated  th-tt  the  action  should  be 
brought  In  some  oQier  state,  upon  some  oth- 
er sufficient  cause,  but  that  the  wife  should 
commit  the  crime  of  perjury  In  awearins 
that  she  was  a  resident  of  such  state.  This 
record  Is  pregnant  with  facts  showing  the 
real  character  of  the  moral  mAke-up  of  4e> 
fendant  In  error.  On  the  28tli  day  of  a^em- 
ber,  1808,  he  abandoned  hla  wife  In  New  York, 
and  on  the  8tb  day  of  May,  1894,  filed  In  tbe 
probate  court  tn  and  for  **P"  county  (now 
Noble),  In  this  ta^tory,  a  petttloa  for  dlvcn<ce; 
that  when  snmmons  was  Issned  tlierein  and 
served  upon  the  defendant  bi  that  action,  she 
commenced  proceedings  in  the  supreme  court  of 
Oie  state  of  New  York,  by  tadnncHon,  to  restnin 
defendant  In  error  from  j^wecntlng  swA  di- 
vorce proceeding  In  this  territory,  aHeglnff  as 
theprlndpal  ground  foraald  Injunction  thattbs 
defendant  In  error  had  wHlfully  swtm  falsely 
In  his  complatat  therein,  stating  that  he 
In  good  flalth  a  resident  of  this  territory  a1 
that  time,  and  bad  been  sodi  fbr  00  days  priw 
to  the  filing  of  his  complaint  tboeln;  tbat.  be 
fore  such  action  was  brought  to  trial  In  Nevi 
York,  an  agreement  was  entered  into  by  the 
parties,  and  the  proceedin^i  for  divorce  In  this 
territory  and  the  Injunction  proceedings  hi  New 
YoriE  were  dismissed,  and  a  deed  of  aeporatloc 
and  maintenance  was  entered  Into  and  executed 
l^  the  partteB.  The  reccad  shows  that  during 
all  the  time  defendant  In  error  dolmed  to  liav« 
been  a  resident  of  this  territoiy  prior  to  the 
commencement  of  such  divorce  proceedings,  tn 
1894.  and  pending  such  proceedings,  be  was  a 
bona  fide  resident  ttf  tbe  city  of  New  York, 
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«u  KKidarlr  IMoK  at  bo^  hi  that  cHy,  bad 
a  Kcuiar  otBce,  and  wa*  tbere  aedrelr  eo- 
SBged  in  tbe  imctice  of  law.  Notwlt3»taiultau 
tbe  defendant  In  «iot  baa  teadfled  In  tbia  oanse 
that  tiie  course  of  ooo^xt  wbkA  be  eon- 
plalne  axalnat  tbe  defendaat  bad  Injured  tab 
Ileal th,  destroyed  iuB  buaineas  mind,  dlstreiaed 
bim  beyond  aay  power  of  deacrlpdoo,  put  blm 
bi  a  Bbape  so  tbat  be  oould  not  steep,  and  prac- 
tically broken  down  bis  whole  ajatem.  Impaired 
bis  ability  to  tranFact-hnameaa.  tbIa  coort,  mider 
the  liffbt  of  an  the  conditions  abown  in  this  rec- 
ord, even  should  it  be  incUned  In  another  case 
to  bM  such  facta  aa  an  eunidntaed  of  agabwt 
tbe  plaintiff  Id  error  to  eonatltvte  cruelly  pet 
ae,  would  yet  require  tbii  teatimony  to  be  cor^ 
loborated  In  some  muaaure  before  we  could  talce 
It  aa  eatabUataed. 

We  bold  tbat  tbia  record  does  not  show,  or 
even  tend  to  show,  thpt  the  defendant  la  em>r 
was  wUbout  ftiult  durlns  the  eKhstoiee  oC  tbe 
macrinxe  reladoos  between  himself  and  the 
plaintiff  in  enor.  We  alaa  bold  that  this  record 
does  not  show  tbat  the  xdaintlff  in  error  waa 
guilty  of  extreme  cruelty  towards  tbe  defend- 
ant hi  ervor;  that  tbe  greet  ^nigtA  of  the  evi- 
dence waa  analnst  tbe  flodloff  of  tbe  court  be- 
low; **that  the  said  defendant  ^ras  goll^  of 
extreme  cruelty  towards  the  said  plaintiff, 
witlKHit  any  fault  so  far  aa  the  plalDtlff  was 
concerned,  during  tiie  existence  of  tbe  mar- 
riage rations  between  tbe  plaintlCC  and  the 
defendant."  Therefore  tbe  coort  erred  in  so 
flodinx,  and  in  entering  Jodgmcot  in  fsTor  of 
tbe  defendant  In  enw.  As  this  coniduafon 
would  <n|y  operate  to  veverae  tbe  judsment  of 
the  oourt  below,  and  remand  the  cause  fbr  a 
new  tzial,  we  are  required  to  ezaxnlne  tbe  re- 
malniocr  point  presented  tbe  record,  to  wtt, 
that  aa  to  tbe  jurisdiction  of  tbe  district  court 
for  CleTelaod  county  b>  hear  said  canae,  and 
«Dter  judKmeot  therein. 

It  Is  contended  by  counsel  for  plaintiff  in 
error  tbat  defendant  In  error  waa  not  a  reel* 
dent  of  Cleveland  county  at  tbe  time  of  the 
commencement  ot  this  action,  and  bad  not 
been  an  actual  resident  in  fsood  faltb  In  the 
territory  for  90  days  next  preceding  tbe  tiling 
of  the  petition;  that,  therefore,  tbe  court  be* 
low  had  no  Jurisdiction  in  tbe  actioa;  and 
tbat  its  pTXJceedlogs  were  a  nuJIlty.  Section 
4544  of  tbe  Statutes  of  Oklahoma  of  1893  is 
aa  follows:  "Tbe  plalotlff  in  an  action  for 
divorce  must  have  been  an  actual  resident. 
In  good  faith,  of  tbe  territory,  for  ninety 
days  next  preceding  tiie  filing  of  the  petition, 
and  a  resident  of  the  county  in  which  the  ac- 
tion Is  brought  at  the  time  the  petition  is 
filed."  And  section  89'Zii  of  said  Statutes 
reads:  "An  action  for  divorce  must  be 
brought  In  the  county  of  which  tbe  plaintiiE 
Is  an  actual  resident  at  tbe  time  of  filing  the 
I>etitlon."  Counsel  for  defendant  In  error 
contend  tbat  "a  fcenerai  appearance  and  an- 
swer to  the  merits  is  a  waiver  of  tbe  ques- 
tion of  Jurisdiction.  Residence  is  a  Jurisdic- 
tional fact,  and  waa  improperly  raised  by  tbe 
dfifeodaot  it%l9Vff       hei  general  appoarance 


aad  anawer,  and  bet  personal  aniwarance  at 
the  trial,  aba  conceded  the  jnr4sdlctlon  of  tbo 
court  and  la  estoKted  from  raising  It  now,** 
— dUog  Brown.  Jur.  {  (MX  This  proposition  la 
untenable  tai  tbe  aenae  that  It  la  attempMI 
t»  be  ben  apidled.  Oonnael  loae  algfat  of  tbe 
fact  tbat  JndBdktlon  partakes  of  two  na- 
ttirea,— Me  over  tbe  anbject-matttf  of  tbe 
controreray;  tiw  other  orer  tbe  partlea.  If 
the  court  does  not  poesesa  the  legal  power  to 
decide  tbe  qneatlon  luToived,  then  Jurladle- 
tlon  cannot  be  acquired  by  consent  Brown, 
Jur.  f  47,  Tbe  very  section  cited  by  counsel 
for  ^iBtur  aa  an  authority  for  tbat  proposi- 
tion la  to  the  eontrary.  It  aaya:  **Whlle  ju- 
risdiction over  the  subject-matter  cannot  be 
waived,  because  the  defmdant  cannot  confer 
power  upon  the  coort  It  does  not  possess,  at^ 
matter  relating  to  awvlce  of  process  or  form 
of  pleadlag  that  oould  have  been  talien  ad- 
vantage of  by  special  demurrer,  any  question 
that  oould  have  been  presented  by  appeal  or 
argument  in  proper  assignment  of  error,  may 
be  waived."  Brown,  Jur.  i  60.  It  is  not 
naceaaary  that  tbe  defendant  stiall  hare  rais- 
ed the  qveadoB  of  Jurisdiction  presented  In 
this  caae.  Such  jnriadlctlon  depended  upon 
tbe  &ct8  necessary  to  be  alleged  and  proven 
by  tbe  plalntifl.  Not  only  the  courts  look  at 
tbe  matter  of  jnrtadiction,  but  In  every  case 
they  are  bound  to  inquire  whether  the  facts 
as  pixsQBted  to  them  give  tbem  jurisdiction. 
Myen  v.  Berry,  8  OkL  812,  41  Pac.  580; 
Walla.  Jur.  S  62. 

It  would  scarcely  be  asserted  that  Jurisdic- 
tion could,  by  consent,  l>e  conferred  upon 
courts  of  admiralty  to  try  an  Indictment,  or 
that  in  the  federal  circuit  courts,  where  Jtirls- 
dlctlon  depends  upon  tbe  citizenship  of  tbe 
partlea,  jurisdiction  coold  be  conferred  by  con- 
sent ar  waiver.  If  the  defendant  In  error,  at 
tbe  time  of  the  fiUng  of  his  petition  In  this 
cause,  bad  not  been  an  actual  resident  lo 
good  faltb  in  tbe  territory  for  90  days  next 
praeeding  the  filing  of  said  petition,  and  an 
actual  resident  of  tbe  eounty  of  Cleveland  at 
tbe  time  the  petition  was  filed,  then  the  court 
had  no  jurisdiction,  and  its  proceedings  were 
a  nullity;  and  the  fact  ot  such  residence  must 
affirmatively  appear  in  tbe  record.  Was, 
then,  the  plaintiff  in  error  a  "resident," 
within  tbe  meaalng  of  the  statute?  Tbe  de- 
f^idant  In  error.  In  his  testimony  in  tbe 
cause,  stated  that  his  place  of  residence  was 
Norman,  Okl.  T,;  that  be  had  been  a  resi- 
dent of  Oklahoma  territory  about  six  months, 
and  of  Cleveland  county  since  about  the  1st 
of  April,  1885.  Tbe  facts  appearing  from  this 
record  show  tbat  the  defendant  came  to  this 
territory  about  tbe  last  of  December,  1804, 
or  first  of  January,  1895;  tbat  he  stopped  at 
Perry  a  part  of  the  time,  perhaps  tbe  greater 
part  of  tbe  time  until  tbe  5th  of  April,  oc- 
cupying a  furnished  room  there,  and  taking 
hla  meals  at  other  places;  that  during  a  por- 
tion of  tiiat  time  he  was  absent  from  tbe  ter- 
ritory, attending  to  business.  He  testlties 
tbat  one  object  Is  bl«  coming  to  the  territory 
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was  to  procure  a  divorce.  The  facts  do  not 
sbow  him  to  have  had  any  other  object.  He 
bad  no  other  business,  and  did  not  endeavor 
to  establish  any  other  business.  He  was  by 
profession  a  lawyer  and  an  author  of  legal 
text-books;  yet  he  left  bis  library  in  New 
York,  and  did  not  form  or  attempt  to  form 
any  relationship  with  the  practice  of  the  law 
in  this  territory,  or  to  acquire  any  property, 
or  to  make  any  investments,  which  might 
sbow  any  Intent  to  permanently  Identify  him 
with  the  territory.  He  had  no  relation  or 
kindred  living  here.  He  brought  with  him 
only  such  personal  effects  as  were  necessary 
to  one  traveling  from  place  to  place,  or  mak- 
ing a  short  sojourn.  We  cannot  be  expected 
to  believe  that  one  whose  Income  from  the 
practice  of  the  law  and  from  authorship 
amounted  to  $15,000  per  annum  would  expect 
to  better  his  condition  financially  or  intel- 
lectually, and  obtain  greater  rranuneratlon  In 
the  practice  of  the  law,  or  find  more  facilities 
and  aids  to  legal  authorship,  in  Perry  or  Nor- 
man than  In  the  city  of  New  York.  In  his 
testimony  upon  the  trial,  be  claimed  that  his 
residence  In  the  territory  commenced  about 
the  let  of  January,  1886,  thus  repudiating  any 
claim  to  having  been  a  bona  fide  resident  of 
the  territory  in  18&4,  although  In  July  of  that 
year  proceedings  Were  pending  In  the  pro- 
bate court  of  "P"  county  upon  his  petition 
for  divorce,  in  which  he  bad  sworn  that  he 
was  then,  and  for  months  had  been,  a  resi- 
dent In  good  faith  of  this  territory,  and  of 
that  county.  The  record  shows  that  on  the 
Sth  day  of  April,  1805,  .defendant  in  error 
went  to  Norman,  In  Cleveland  county;  that 
that  was  the  first  time  he  bad  ever  been  in 
that  county;  that  on  the  next  day  he  filed  the 
petition  In  this  cause  for  divon^;  that  the 
same  day,  after  filing  said  petition,  or  the 
next  day,  he  left  the  county;  that  he  retomed 
there  on  the  31st  of  May,  to  attend  the  court 
In  the  hearing  of  a  motion  for  alimony  in 
the  cause;  that  he  stayed  until  the  next  day, 
and  left  upon  the  first  train  after  the  motion 
was  heard;  that  he  did  not  return  to  the 
oouDty  again  until  1  o'clock  of  the  morning 
of  the  day  the  cause  was  heard  upon  its  mer- 
its; that,  during  the  time  said  cause  was 
pending  he  was  absent  from  the  territory, 
at  various  places,  the  most  of  the  time  at  In- 
dianapolis, regularly  attending  to  business 
In  which  be  was  interested.  From  this  rec- 
ord we  are  not  satisfied  that  the  defendant 
in  error  came  to  this  territory  with  the  in- 
tention of  making  it  his  permanent  home, 
or  with  the  intention  of  becoming  a  resident 
In  good  faith,  or  that  be  had  any  other  pur- 
pose In  going  to  Cleveland  county  except  to 
institute  and  prosecute  bis  action  for  divorce. 
The  conditions  surrounding  hla  actually  be- 
ing in  the  county  and  territoiy,  and  the  facts 
stated  as  to  his  profession  and.  business;  the 
disparity  between  the  facilities  for  ctwiduct- 
Ing  the  same  In  New  York  or  some  other 
targe  cl^  and  those  at  Norman,  In  tbls  new 
tmltoEar;  the  Cact  that  be  had  no  firlend^ 


r^tlves,  or  acquaintances  In  Cleveland  coun- 
ty, or  any  ties  of  a  business  or  other  nature 
to  bring  or  keep  him  there,  with  his  declant- 
tlon  that  one  of  the  puriwsea  of  his  coming 
was  to  obtain  a  divorce,— all  raise  the  pre- 
sumption, almost  conclusive,  that  that  was 
his  sole  purpose,  and  that  he  did  not  In  good 
faith  intend  to  become  a  resident  of  that 
county.  This,  supplemented  and  strengthen- 
ed by  his  own  testimony  that  he  was  con- 
sidering the  shipping  of  bis  library,  thea 
stored  In  New  York,  not  to  Norman,  In  Cleve- 
land county,  but  to  Perry,  In  Noble  county, 
shows  that  it  was  not  his  Intention  to  beconw 
a  bona  fide  resident  of  Cleveland  county. 

The  case  of  Winship  v.  Wlnship,  16  N.  J. 
Eq.  107,  states  what  we  conceive  to  be  the 
sound  principles  of  law  governing  this  propo- 
sition. In  that  case,  the  husband,  who  was 
defendant,  was  living  in  Jersf^  Olty,  In 
adultery  with  another  woman.  The  wife, 
who  was  cohiplalnant,  testified  that,  when 
she  commenced  her  suit,  she  was  living'  in 
Jersey  City.  She  had  formerly  lived  In  the 
city  of  New  York.  She  brought  her  tranks 
over  to  Jersey  City,  and  commenced  living 
there,  some  time  before  the  commencement 
of  the  suit  In  this  case  Mr.  <^iancdlor 
Green  states  the  law  applicable  aa  follows: 
"Admit  that  the  complainant,  with  her 
trunks,  reached  her  lodgings  In  Jersey  Olty 
a  day  or  a  week  before  the  bill  was  filed; 
does  that  constitute  a  residence  In  this  state, 
within  the  meaning  of  the  act  of  the  legis- 
lature? I  do  not  think  that  ^e  was  either 
an  Inhabitant  or  a  resident  of  tlfis  state, 
within  the  meaning  of  the  act  esteeming  di- 
vorces. The  legislature  did  not  design  to  In- 
vite the  commission  of  lewdness  within  the 
state,  nor  to  hold  out  Inducements  to  the  citi- 
zens of  other  states  to  abandon  the  appro- 
priate forum  for  the  adjudication  of  their 
wrongs,  and  seek  redress  In  our  courts.  I 
do  not  believe  they  designed  to  subject  the 
soil  of  the  state  to  such  pollution,  or  her 
courts  of  Judicature  to  such  degradation.  I 
know  that  the  language  of  the  statute  la  Yeej 
broad,  and  In  Its  terms  embrace  the 

cause  now  under  consideration;  but  I  never- 
theless think  that  the  legislature  was  legis- 
lating for  the  citizens  of  this  state,  not  f<w 
others.  The  subject  Is  one  of  grave  Im- 
portance,  and  Is  dally  assuming  a  more  seri- 
ous aspect.  At  this  hour  a  large  portion  of 
the  divorces  asked  for  In  this  court  are  1^ 
citizens  of  other  states,  who  come  Into  this 
state  for  the  mere  purpose  of  obtaining  a 
divorce,  and  often  In  evasion  of  their  own 
laws.  There  Is  too  much  reason  to  appre- 
hend collusion  of  psrties  in  actions  of  divorce 
In  regard  to  the  establishment  of  a  domicile, 
as  well  as  with  respect  to  the  procedure. 
Conflict  of  Jurisdiction,  injury  to  morals,  re- 
proach of  our  law,  oppression  and  fraud,  as 
well  as  obloquy  to  the  Judicature  wblcb 
must  administer  the  law,  are  the  evident 
consequencn  whtcb  must  fi^ow  fnon  tlw 
Influx  of  partlea  from  other  states  to  obtsia 
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a  disBolatlOD  of  marriase  here,  In  oppoBltion 
to  tbe  rale  of  tlieir  own  law."  And  in  Whit- 
comb  T.  Wbltcomb,  46  Iowa,  437,  tbe  plain- 
tiff, who  owned  a  farm  In  Breamer  county, 
leased  the  same  for  the  year  1872;  reserred 
one  room  In  tbe  dwelling  bouse,  where  be 
kept  some  household  goods,  bis  wife  being 
absent  In  the  state  of  New  York,  where  she 
bad  been  for  several  months.  A  portion  of 
tbe  time  after  tbe  month  of  July,  1872,  be 
was  at  ^ell  Bock,  Butler  county,  where  wit- 
nesses testify  that  he  was  engaged  In  tbe 
brewery  business.  Id  which  he  bad  a  half  In- 
terest They  state  gaterally  that  bis  resi- 
dence was  there  In  the  fall  and  summer  of 
1872.  He  stated  to  one  of  the  witnesses  that 
be  was  staying  at  Shell  Bock  in  order  to 
claim  a  residence,  that  be  might  procure  a 
divorce.  He  did  commence  an  action  for 
divorce  In  Butler  county  while  be  was  stay- 
ing at  Shell  Rock,  and  a  decree  was  ren- 
dered therein  December  4,  1872.  In  that 
case,  on  appeal,  the  court  said:  "We  think 
the  evidence  in  this  case,  instead  of  showing 
a  fixed  habitation  at  Shell  Bock,  only  shows 
It  was  a  temporary  abiding  place,  selected 
as  an  aid  In  procuring  a  divorce,  and  that 
the  commencement  of  the  suit  in  Butler 
county  was  an  attempt  to  Impose  jurisdiction 
upon  the  court  In  that  county  which  it  did 
not  possess."  And  tbe  court  in  that  case 
cites  with  approval  tbe  case  of  Hinds  v. 
Hinds,  1  Iowa,  wherein  Mr.  Justice 
Wright  says:  "A  legal  residence,  not  an 
actual  residence  alone,  but  such  a  residence 
as  that,  when  a  man  leaves  it  temporarily 
or  on  business,  be  has  an  iutention  of  re- 
turning to,  and  which,  when  he  has  re- 
turned to,  becomes  and  is  de  facto  and  de  Jure 
bis  domicile,— bis  residence.  There  must  be 
a  fixed  habitation,  'wIth  no  intention  of  re- 
moving therefrom."  See,  also,  Neff  v.  Beau- 
cbamp  (Iowa)  S6  N.  W.  905;  Gourlay  v. 
Gourlay  (R.  I.)  10  Aa  592.  Bishop,  in  bis 
work  on  Marriage,  Divorce,  and  Separation 
(volume  2,  p.  105),  says:  "The  true  view 
probably  Is  that  the  law  and  proofs  of  domi- 
cile are  the  same  in  divorce  causes  as  in 
others;  but,  in  tbe  actual  course  of  things, 
the  temptation  for  litigants  to  practice 
frauds  on  courts  and  Juries  as  to  their  domi- 
cile Is  so  great,  and  the  successful  frauds  are 
60  numerous,  that  tbe  constantly  awakened 
vigilance  which  necessarily  attends  these 
hearings  wfll  often  refuse  to  tie  convinced  by 
evidence  which  would  be  accepted  as  ample 
in  causes  of  a  dlCTerent  sort."  In  a  Massa- 
chusetts case  Chief  Justice  Shaw  says:  "Tbe 
presumption  Is  violent.  If  not  conclusive,  that 
the  husband  went  to  Indiana  In  order  to 
obtain  a  divorce.  Even  If  be  had  other  ot>- 
Jects  In  view,  If  this  was  one,— and  bis  act- 
ing upon  that  is  strong  proof  that  it  was,— it 
would  be  within  the  statute."  Shannon  v. 
Shannon,  4  Allen,  134.  "If  a  person  la  ap- 
plying for  a  divorce  in  a  state  where  he  has 
been  present  only  during  the  period  which 
a  statute  has  required  to  precede  tbe  appU- 
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cation.  If  the  delictum  be  relies  upon  would 
not  authorize  this  remedy  in  the  state  tiom 
whence  he  came,  and  if  he  left  behind  land, 
houses,  friends,  and  business,  while  be  baa 
none  In  tbe  new  state,  one  will  not  readily 
believe  that  in  good  faith  lie  baa  changed 
bis  domldle,  though  be  swears  to  tbe  change. 
OtHiervers  will  set  him  down  as  an  adven- 
turer, away  from  home,  endeavoring  by  a 
false  representation  to  get  frun  a  cheated 
court  a  WM^leas  writing  in  the  form  of  a 
divorce  decree,  wherewith  to  deceive  some 
unsuspecting  woman  into  a  polygamous  mar- 
riage with  blm."  BIsb.  Mar.,  Div.  &  Sep. 
I  108. 

Counsel  for  defendant  in  error  cites,  in  op- 
position to  tbe  doctrine  of  these  cases,  Col- 
burn  V.  Colbum,  70  Mich.  (»S.  3S  N.  W.  607. 
In  that  case  tbe  wife,  who  was  defendant, 
deserted  ber  husband  In  New  York,  In  No- 
vember, 1882,  and  continued  to  reside  In  that 
state,  and  was  residing  there  at  the  time  of 
tbe  proceedings  for  divorce  in  Michigan. 
The  complainant  came  to  Michigan  in  July, 
1884,  and  commenced  bis  action  for  divorce 
on  the  4th  day  of  August,  l£>S5;  the  statute 
of  Michigan  requiring  one  year's  residence. 
The  complainant  testified  that  he  came  to 
Michigan  with  tbe  Intention  of  permanently 
residing  in  that  state;  that  his  malu  pur- 
pose in  choosing  Michigan  as  bis  bome  was 
to  procure  a  divorce  from  his  wife,  as  de- 
sertion was  not  a  cause  for  divorce  in  New 
York.  He  left  no  property  In  New  York, 
and  had  none  except  what  he  had  earned 
since  be  came  to  Michigan.  The  court  said: 
"We  think  the  evidence  clearly  shows  that 
tbe  complainant  is  a  good-faith  resident  of 
tbe  state.  If  so.  It  is  clearly  immaterial 
what  motives  inflnenced  him  in  coming  here. 
And,  certainly,  the  fact  that  he  moved  here 
because  be  was  satisfied  with  our  laws,  or 
wished  to  receive  the  benefits  of  them,  should 
not  be  used  against  him  to  bar  him  of  his 
rights  under  those  laws."  It  will  be  noted 
that  In  that  case,  though  tbe  evidence  showed 
that  his  purpose  in  coming  to  the  state  was 
to  obtain  a  divorce,  yet  the  evidence  showed 
him  to  be,  independent  of  that.  In  good  faith 
a  resident,  and  the  court  simply  held  that 
the  original  purpose  he  bad  in  coming  would 
not  destroy  a  residence  otherwise  established 
In  good  faith.  The  case  of  Carpenter  v.  Car- 
penter, 30  Kan.  712,  2  Pac.  122,  cited  by  coun- 
sel for  defendant  in  error.  Is  not  analogous. 
In  that  case  the  complainant,  while  a  bona 
fide  resident  of  Neosho  county,  Kan.,  was 
appointed  collector  of  internal  revenue  ot 
the  United  States  for  tbe  district  of  Kansas 
The  office  of  such  collector  was  required  tc 
be  held  In  the  city  of  Leavenworth,  Leaven- 
worth county,  Kan.;  and  the  duties  of  the 
office  required  the  plaintiff's  presence  in  Leav- 
enwortii  city  nearly  all  tbe  time.  Tbe  plain- 
tiff went  to  Leavenworth,  and  remained  there 
about  five  years,  but  at  no  time  had  any  In- 
tention of  changlog  his  residence,  hut  at  all 
times  considered  Clianate,  Neosho  county, 
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his  legal  place  of  residence,  eontlDUed  to 
vote  tbere,  and  Intended  to  return  to  Cbannte 
whenever  be  sboiild  cease  to  hold  his  otSce. 
The  court  held  that  the  district  court  of 
Neosho  county  had  Jarlsdictlon  to  hear  and 
determine  the  action  of  divorce;  that  the 
plaintiff  was  at  the  time  of  the  commence- 
ment of  his  actitm  an  actual  resident  of  Ne- 
osho county.  Kan.,  wltbln  the  meaning  of 
sections  54  and  U40  of  the  Civil  Code;  that 
.those  sections  contemplated  the  actual  and 
permanent  residence  of  a  party,  and  not  nec- 
essarily the  temporary  and  official  residence 
which  a  party  may  adopt  during  the  time 
of  his  holding  a  federal  position.  A  differ- 
ent principle  was  involved  In  that  case  from 
the  one  at  bar.  The  case  of  Albee  v.  Albee 
(111.  Sup.)  31  N.  E.  158.  158,  Shows  a  suit 
by  husband  for  desertion;  that  the  plaintiff 
came  to  the  state  two  years  before  he  be- 
gan suit,  and  with  the  intention,  as  be  swore, 
of  becoming  a  resident;  and  be  testified  tbat 
such  has  been  hts  Intention  ever  since.  The 
fact  tbat  during  said  time,  and  particularly 
during  the  first  year,  be  was  absent  most  of 
the  time,  on  visits  to  his  former  home,  la 
another  state,  where  bis  parents  resided,  was 
held  insutflcleut  to  show  tbat  he  was  not  a 
resident  of  the  stste  fbr  a  year  before  the 
suit  The  decision  In  that  case,  while  hold- 
ing tbat  in  the  particular  case  the  complain- 
ant had  been  a  legal  resident,  yet  sustains 
the  principle  of  the  New  Jersey  case  and 
others  cited  supra,  the  court  nsing  this  lan- 
guage: "We  are  nnable  to  concur  with  the 
appellate  court  In  Its  conclusion  tbat  the  evi- 
dence fails  to  show  tbat  the  complainant 
was  a  resident  of  this  state  for  one  year  next 
prior  to  the  filing  of  the  present  bill.  Wbile 
tbere  are  various  circnmstancea  snmmadlng 
the  case  tending  to  awaken  a  strcmg  sus- 
picion that  his  residence  here  was  merely 
colorable,  tbat  hla  only  purpose  in  comldg 
to  tbis  state  was  to  apply  to  one  of  our 
courts  for  a  divorce,  and  that  be  came  with 
DO  bona  fide  intention  of  establishing  a  resi- 
dence In  this  state,  still  we  are  of  tbe  opin- 
ion that  the  effect  of  tbe  evidence  in  this 
record  is  to  prove,  at  least  prima  fade,  that 
for  one  year  prior  to  the  time  of  the  filing 
of  the  present  bill  hU  i^al  residence  was  In 
lUInolB." 

We  most  therefore  conclude  that  tibe  d»> 
fendant  in  error  was  not  a  resident  of  this 
territory  In  good  faith  for  90  days  preceding 
the  filing  of  bis  petition  in  thia  cause,  and 
that  he  was  not  a  resident  of  Cleveland 
county  at  the  time  said  petition  was  filed; 
tbat  the  court  below  had  no  Jurisdiction  of 
tbe  action;  and  tbat  Its  proceedings  were  a 
nullity. 

An  unenviable  tame  has  already  attached 
to  this  territory  by  reason  of  the  induce- 
ments whicb  her  laws  have  In  the  past  of- 
ferred  for  olitalning  a  dissolution  of  the 
status  of  marriage^  Tbe  liberaltry  of  tbe 
law  has  been  taken  advantage  of.  and  haa 
been  abused.   A  large  portion  of  the  di- 


vorces asked  for  in  our  courts  were  broogbt 
by  citizens  of  otb^  states,  who  came  Into 
this  territory  for  the  mere  purpose  of  ob- 
taining a  divorce,  and  Imposed  upon  tbe 
courts  by  perjury  and  fraud,  not  only  as 
to  the  facts  of  residence,  but  also  with  re- 
spect to  tbe  procedure;  thus  occasioning  In- 
jury to  morals,  reproach  to  the  law,  as  well 
as  obloquy  to  the  Judicature  which  most 
administer  the  laws.  This  court,  as  a  con- 
eer^-ator  of  society,  of  tbe  family,  upon  which 
society  Is  founded,  of  the  morals  of  tbe  peo- 
ple, of  the  good  name  and  fame  of  tbe  ter- 
ritory, owe  it  to  all  these  that  tbe  laws  sbaD 
not  be  administered  with  such  laxity  and  dis- 
regard to  the  Intention  of  the  lawmakers  as 
to  bring  reproach  and  dishonor  upon  tbe  peo- 
ple of  the  territory,  and  upon  their  Judiciary. 

For  the  reasons  stattd  herein,  tbe  Judg- 
ment of  tbe  court  below  Is  reversed,  and 
this  cause  dismissed.  All  the  Judges  con- 
cur, except  SCOTT,  3.,  who  tried  the  cause 
below,  not  sitting. 


STATE  ex  rel.  RUSSELL  et  si.  v.  TOOKEB, 

County  Clerk. 
(Sopreme  Court  of  Montana.    Oct  22,  1806.) 

KucoTioMs— NoMiiTATioNs-— VALiDrrr— FournuL 
Co2iva!rrio!f8— Eqiiitt  Dkokbb— Re- 
lief NOT  Pratbo  roR. 

1.  A  petition  61ed  with  the  county  clerk  and 
recorder,  nominating  c«tain  persoas  for  offic«j 
as  candidates  of  a  certain  political  party,  does 
not  entitle  such  persons  to  be  placed  on  Uie  of- 
Bcial  ballot 

2.  A  certificate  filed  with  the  county  clerk 
and  recorder,  purporting  to  certify  to  the  nora- 
tDstione  of  the  persona  whose  names  appMr 
therein  as  by  the  county  central  committee  of 
the  Silver  Republican  party,  no  convention  of 
which  bad  ever  delffrated  "Buch  power  to  a  com- 
mittee, don  not  potiile  the  alleged  candidate*  to 
a  place  on  the  official  ballet 

3.  In  a  miit  to  eoioin  the  county  clerk  from 
placing  on  the  ofilcial  ballot  the  oflmes  of  cer- 
tain persona  as  candidntes  of  the  Silver  Repub- 
lican party,— the  certificate  of  nomination  filed 
with  toe  clerk  piin>ortiug  to  be  that  of  a  county 
coQTentfon  of  said  party, — ft  appeared  that  the 
alleged  randldatea  were  nominated  at  a  meeting 
pnrtK-iptited  in  by  leas  than  CO  members  of  the 

Silver  Republican  Club,"  which  bad  some  400 
members;  that  mort  of  the  pernona  nominated 
at  this  meeting  were  not  SilTpr  RepiibHcans.  hut 
men  who  had  ain-ady  been  nominated  fay  vari- 
ous other  parties;  that  do  primaries  were  held, 
no  delegfltea  chonen,  no  call  for  a  conveoriiin 
made,  nor  any  notice  thereof  fciven,  other  than 
Information  of  the  clnb'a  proceedings.  puMi:4hed 
In  a  daily  paper  as  news  items,  and  a  statenent 
on  a  banner  that  the  club  met  evnr  Wednesday 
night;  that  the  chairman  who  presided-  at  toe 
meeting  and  hijrced  the  certificate  of  nomlnfltion 
did  not  know  till  after  it  was  filed  that  the  meet- 
ing was  a  conventioQ.  but  supposed  it  was  mere- 
ly a  meeting  of  the  ohib.  H»ti,  that  such  meet* 
Ins;  waa  nnt  a  pnrty  convpntloo,  within  Pol, 
Code,  f  1310,  defining  a  convention  an  "an  or- 
gnnized  awemhlnire  of  electors  or  deleeatea  rep- 
reHentiag  a  politU-al  party  or  principle,  and  an- 
thorizinff  such  convention  to  nominate  candi- 
<tatee  for  public  otiice:  and  hence  the  names  on 
the  certificate  were  not  entitled  to  a  place  on 
the  official  ballot. 

4.  The  judgment  in  equity  cases  is  not  con- 
trolled by  tlie  prayer  for  relief. 
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Action  by  tbe  vtste  of  Montana,  on  tbe  re- 
lation of  B.  C.  Rnssell  and  otbera,  to  restrain 
John  8.  Tooker,  county  derk  and  recorder, 
from  placing  tbe  names  of  tiertain  persouB 
on  the  oiaclal  ballot  aa  candldatee  for  pub- 
lic otttce.   Injunction  granted. 

B.  D.  Weed  and  Ullver  T.  Crane,  for  relat- 
or. T.  C.  Bach,  £!.  a  Boon,  and  J.  W.  Kins- 
ley,  for  reapoudent. 

DE  WITT,  J.  This  action  IB  brought  In 
this  court  to  restrain  the  county  clerk  and 
recorder  of  Lewis  and  Clarke  county  from 
printing  on  the  otilcial  ballot  to  be  voted  at 
the  next  election  the  names  of  certain  per- 
sons as  candidates  of  the  iUlver  Republican 
party,  which  names  were  certified  to  the 
county  clerfc  aa  of  persons  having  been  nom- 
inated as  candidates  of  that  party  by  metti- 
ods  which  relator  asserts  are  Illegal.  Ub- 
Jectlona  are  made  by  respondent's  counsel  to 
Che  form  of  this  action.  It  Is  argued  by 
relator,  however,  that  tbe  a'ctlon  is  properly 
brought,  under  the  anthority  of  Chumasero 
T.  Potts,  2  Mont  *4J4a,  TerHtory  v.  Potts,  3 
Mfmt.  SU4,  and  other  later  decisions  of  this 
court  If  the  action  Is  not  properly  brought, 
and  upon  InTestlgation  we  should  be  obliged 
to  so  bold,  tbe  result  would  be  that  a  new 
proceeding  must  be  commenced  In  order  to 
obtain  a  judgment  on  tbe  merits.  The  same 
remarks  apply  to  five  other  election  ballot 
cases  which  are  now  (October  22d)  before 
OS,  and  the  hearing  of  which  has  occupied 
ns  all  of  the  last  four  days.  These  are  cas- 
es of  grreat  public  Interest  Counsel  Inform 
na  that  the  ballots  most  be  published  to- 
morrow, and  that  there  Is  barely  time  to 
print  tbem.  For  these  reasons  we  shall  ap- 
prove the  form  of  the  actions  pro  forma, 
bat  shall  not  consider  this  declsioo  as  to  this 
matter  ot  practice  binding  In  the  future,  If 
the  question  shall  be  at  any  time  fully  ar- 
gned,  and  we  have  time  to  deliberately  con- 
sider It  Public  policy  and  public  Interest 
demand  an  Immediate  decision  of  this  case 
on  tbe  merits*  and  Justify  na  In  tbna  pasati^ 
the  questloo  of  praetlee. 

It  was  attempted  to  get  the  names  of  a  cer- 
tain list  of  persons  upon  the  official  ballot  of 
Lewte  and  Clatke  eonnty  three  different 
met  bods: 

First  A  petition  was  filed  with  the  re- 
apoDdent  cleriE  and  recorder  nominating 
these  persona  for  tbetr  respective  otdces  as 
candldateB  of  the  Silver  Republican  party. 
Tbe  nominations  eould  not  be  made  by  this 
method,  and  the  procedure  did  not  entitle 
these  persona  to  be  placed  upon  the  official 
ticket  aa  candidates  of  the  Silver  Republican 
party.   State  v.  Rotwltt  (Mont.)  46  Pac.  370. 

Second.  A  eertlfleate  was  fited  nominating 
tlieae  eame  persona,  and  purporting  to  certify 
their  nomination  aa  by  the  county  central 
eommltMe  of  tbe  Silver  Repnbllcan  party. 
But  no  convention  of  the  Silver  Repnbllcan 


party  had  ever  delegated  this  power  to  a 
committee.  State  v.  Benton,  13  Mont  306, 
34  Pac.  301.  This  committee,  tberefore,  had 
no  power  delegated  to  them  from  tbe  con- 
vention of  their  party.  There  was  some  at- 
tempt  to  show  that  this  committee  derived 
this  power  by  delegation  from  the  chairman 
of  the  state  central  committee  t>t  the  Silver 
Republican  party  to  the  member  of  that 
committee  In  and  for  the  connty  of  Lewis 
and  Clarke,  and  from  that  member  to  the 
county  central  committee  of  the  Silver  Re- 
publican parly.  Testimony  was  taken  by  nt 
upon  disputed  questions  of  fact,  and.  among 
other  things,  tbe  chairman  of  tbe  state  com- 
mittee testlfled  that  he  did  not  delegate  to 
the  member  of  IjCwIs  and  Clarke  county  the 
power  to  nominate  a  county  ticket  nor  did 
be  consider  that  be  had  power  to  delegate 
sncb  authority  in  local  affairs.  This  dis- 
poses of  the  alleged  nomInatl<m  by  petition 
and  by  the  central  committee.  Tb^  are 
each  wholly  Invalid. 

Third.  A  certificate  was  filed  nominating 
these  same  persons,  purporting  upon  Its  face 
to  be  that  of  a  connty  convention  of  the 
Silver  Republican  party.  Upon  this  alleged 
certificate  respondent's  counsel  relies.  Tbe 
question,  then,  remains  for  declalon  whether 
tbe  alleged  county  convention  purporting  to- 
nominate  these  persons,  was  In  fact  a  con- 
vention of  the  Silver  Republican  party  of 
the  county  of  Lewis  and  Clarka.  Upon  thla 
qneetion  evidence  was  taken.  . 

We  tbink  that  the  only  question  before  na  to 
whether  these  persons  are  entitled  to  go  open 
the  ballot  as  party  nominees;  that  Is,  as  can- 
didates of  the  Silver  Republican  party.  State 
V.  Rotwltt,  bopta.  The  question  of  their  go- 
ing np<m  tbe  ballot  aa  Indepeodenta,  or  as  non- 
party candidates,  we  do  not  think  la  btfore- 
us.  Bvery  fact  In  tbe  pleadings  and  evidence 
contradicts  any  aa^eatlon  that  any  one  pre- 
tended Uiat  these  persons  were  Indqtendent* 
or  nonparty  candidates.  There  la  not  a  syl- 
lable hi  tbe  testimony  to  .-ndlcate  tbat  tbe  pep- 
sons  endeavoring  to  make  these  nonriiutlonif- 
ever  intended  to  attempt  to  place  their  can- 
didates upon  the  ballot  aa  Independents.  The 
qneatlon,  th«i,  remalna,  did  a  par^  convCT- 
tlon  nominate  these  pec^T  Section  1310  of* 
tbe  Political  Code  Is  aa  foDows;  "Any  con- 
vention or  primary  meeting  beld  for  the  piu> 
pose  of  making  nominations  to  pnbUc  office, 
or  the  number  of  electors  required  In  t^ila 
chapter,  may  nominate  candidates  for  pnb- 
Uc office  to  be  filled  by  dectloo  In  tbe  stete. 
A  convention  or  primary  meeting  wltfaln  the 
meaning  of  thla  chapter  la  an  organized  as- 
semblage of  electors  or  delegates  representing 
a  political  party  or  principle."  We  are  of 
opinion  tbat  the  only  reasonable  view  of  tiie 
evidence  Is  that  these  alleged  candldatee  were 
nominated  simply  by  a  political  dub  in  tbe 
city  of  Helena,  county  of  Ijewis  and  Clarke, 
called  tbe  "Republican  Silver  Clnb."  We  have 
before  ns  the  minutes  of  the  dnb,  and  tbe 
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«Tldence  of  peTsona  and  membera  wlio  were 
present  at  the  proceedings.  It  la  perfectly 
apparent  that  the  dub,  In  acting,  was  not  a 
convention  representing  the  Silver  BepabUcan 
party; ,  nor,  indeed,  did  those  p»8ona  paj> 
tlcipatlnff  In  the  proceedings  condder  them- 
selves a  convention.  Tliere  Is  not  a  mtnute 
ot  a  convention.  The  minutes  are  aB  of  the 
Sliver  Republican  Clnb.  To  be  sure,  witnesses 
on  the  stand  make  statements  that  the  Silver 
Bepublii^  Clnb  of  Helena  and  the  Silver 
Republican  party  were  one  and  the  same 
thing;  but  we  look  beyond  bare  statements 
and  forms  of  speech,  and  endeavor  to  arrive 
at  the  real  substance  of  the  proceedings.  We 
find  that  the  officers  acted  as  officers  of  the 
«lub,  and  did  not  pretend  to  be  officers  of  a 
•oonventloD.  No  primaries  were  vrer  held. 
Mo  can  for  a  convention  was  ever  made,  nor 
was  any  person  ever  elected  as  a  delegate  to 
a  convention,  and  no  notice  was  given  that  a 
conventimi  was  to  be  Iwld.  It  is  in  evidence 
that  a  dally  newspaper  in  Hdena  poUtahed  as 
news  Items  the  proceedings  and  Intentions  of 
this  dub,  but  these  were  simply  narrations 
iiy  a  newspaper  r^rter,  and  published  as 
news.  To  iffetend  that  such  news  Items  were 
notices  ot  a  convention  seems  to  us  to  reach 
the  point  of  absurdity.  It  Is  dalmed  that  a 
banner  was  strong  across  the  street,  which 
gave  notice;  but  the  banner  was  an  ordinary 
political  one,  giving  the  name  of  the  club,  and 
stating  that  it  met  every  Wednesday  evening. 
It  Is  a  very  violent  stretch  of  imagination  to 
pretoid  to  call  this  a  notice  of  a  convention. 
To  construe  the  proceedings  of  this  club  as 
a  convention  is  cimtrary  to  all  Ideas  of  polit- 
ical conventions  among  the  American  pec^e. 
The  Silver  Republican  party,  it  was  stated 
In  the  evidence,  was  a  wing  of  the  R^ubllcan 
party.  If  it  were  a  wing,  it  naturally  inherit- 
ed the  political  practices  of  the  Repntflican 
party.  No  one  pretends  that  the  Republican 
party  had  any  such  usages  or  customs,  or 
ever  held  conventions  In  any  such  manner  as 
this.  Upon  this  question  the  evidence  of  the 
presiding  officer  of  the  club,  Mr.  Reece,  is  In- 
teresting. It  was  be  who  signed  as  chairman 
the  certificate  of  nomination.  After  bis  sig- 
nature appear  these  words:  **Ghalrman  and 
Presiding  Officer  of  Said  Convention  or  Or- 
ganized Assemblage  of  Electors  of  the  Silver 
Republican  Par^.  Business:  Land  attorney. 
Business  address:  Helena,  Montana."  This 
signature  was  shown  to  the  witness,  and  be 
testified  that  he  did  not  know  what  he  signed; 
that  Mr.  Kinsley  asked  him  to  sign  It;  that  he 
did  so  hurriedly,  as  he  was  leaviag  his  office. 
This  question  was  asked:  "Had  you  any  Idea 
that  evening,  during  the  whole  process  of  the 
meeting,  that  It  was  anything  else  than  a 
meeting  of  the  Silver  RepubUcan  Club?"  An- 
swer: "My  understanding  was  that  It  was  a 
meeting  ot  the  Silver  Republican  Club." 
Question:  "When  did  you  first  know  that  It 
was  called  a  convention?"  Answer:  "After 
the  certificate  was  ffied."  He  stated  further 


that  he  did  not  beUeve  he  was  presiding  over 
a  convention,  and  that  be  did  not  know  that 
any  was  called.  In  reply  to  a  question  by  <hm 
ot  the  Justices,  he  said:  **I  did  understand  it 
was  a  oerUflcate;  ttiat  these  persons  were 
the  nominees  of  the  Silver  Bepublleans;  but 
I  did  not  understand  that  I  pretfded  over  a 
Silver  Republl<nn  convention."  "nils  testi- 
mony, let  it  be  rauembered,  wss  that  of  the 
presiding  officer  of  tbe  club,  and  the  officer 
who  signed  the  certificate  of  noml nation  filed 
with  the  county  clerk.  And  we  are  asked  to 
caU  this  sort  of  a  proceeding  a  party  county 
conventlw.  We  decline  to  do  sow  No  matta 
with  what  force  some  of  the  members  of  the 
dub  assert  that  the  dub  and  the  party  were 
the  same  thing,  still,  when  we  reach  the  real 
substance  of  the  whole  proceeding,  it  seems 
to  us  wholly  absurd  to  contend  that  this  pro- 
ceeding was  a  convention.  Furthermore,  it 
appears  that  llie  Silver  Repntdican  dub  has 
some  400  members.  These  proceedings  were 
partldpated  in  by  80  to  60  members.  It  la 
didmed  that  this  Vas  the  action  of  a  polltiea] 
party.  We  have  evidence  before  us  of  what 
the  Silver  Republican  party  is  dalmed  to  be^ 
and  what  are  a  so^alled  Silver  Republican's 
political  prlndples.  These  principles  are  stat- 
ed by  witnesses  to  be  simply  that  a  Silver 
Republican  is  one  who  has  been  a  Repnbllcan, 
and  who  Indcnses  the  whde  of  the  national 
Republican  i^tform  of  1896,  except  the  finan- 
cial plank;  and  as  to  the  financial  questloD 
his  position  is  the  advocacy  of  the  free  and 
unlimited  cdnage  of  silver  at  tbe  ratio  of 
19  to  1  by  the  United  States,  Independent  vt 
any  other  nati<m.  Such  Is  the  evidence  be- 
fore us,  and  such,  for  the  purposes  of  this  case; 
must  be  considered  the  fact  We  do  not  pre- 
tend to  deny  the  right  of  a  political  party  hi 
convention  assembled  to  nominate  a  tidcet 
composed  of  members  of  Its  own  party,  and 
also  those  of  other  parties,  but  we  think  tbe 
natural  presumption  from  history  is  that,  aa  a 
rule,  political  cukventions  nominate  candidates 
from  the  ranks  of  thdr  own  party.  But  the 
alleged  convention  in  this  case  nominated  a 
ticket  composed  ot  Reputdicans,  Silver  Bepidh 
Ilcans,  Democrats,  and  Populists.  A  very 
large  majority  of  this  ticket— that  Is  to  say, 
a  majority  of  16  to  8— was  of  men  other  than 
Sliver  Republicans,  and  of  men  already  In 
nomination  upon  the  RepuUlcan,  Democratic, 
and  Populist  county  ticketb.  We  are  of  opin- 
ion, therefore,  that  this  Is  additional  evidence 
tending  to  show  that  the  assembly  which 
nominated  the  persons  In  question  was  not  a 
convention  of  the  Silver  Republican  party. 
Let  it  be  remembered  that  we  do  no*  question 
the  right  of  a  convention  to  make  such  nomi- 
nations If  they  please;  but  when  the  question 
in  controversy  la  whether  or  not  an  assem- 
blage was  a  convention,  the  fact  that  It  has 
done  that  which  Is  wholly  contrary  to  the  his- 
tory of  political  conventions  Is  some  evidence 
against  the  claim  of  the  assemblage  to  be  a 
convention;  for  when  it  nominates  a  vast  ma- 
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Jorilj  of  Its  candidates  from  unons  tbe  nuiki 
of  ItB  enemies.  It  Is  dolus  that  which  Is  at  least 
extraordinary  as  conTentlon  action.. 

The  respondent's  counsel  earnestly  argne 
tbat  any  number  of  men,  hovever  Bmall, 
may  organize  a  political  party.  This  will 
not  be  denied  at  this  time  or  place.  Bnt 
that  la  not  the  question  for  consideration. 
The  question  here  Is  whether  or  not  a  polit- 
ical party  held  a  convention.  We  hare  stat- 
ed above  onr  reasons  for  holding  that  the 
evidence  shows  that  this  was  not  a  eoaven- 
tloa  under  the  statute,  or  under  tbe  usages 
or  customs  of  political  parties.  It  must  be 
remembered  that  this  Is  an  action  In  equity, 
and  that  this  court  Is  sitting  as  an  equl^ 
court  it  Is  our  duty  to  arrive  at  the  real 
substance  of  things.  These  cases  must  each 
stand  upon  their  own  facts,— a  doctrine  to 
wlilcb  we  gave  particular  emphasis  In  Sta(ft- 
pole  V.  Hallahan,  16  Hont  40,  40  Pac.  80. 
Regarding  the  real  facts  of  this  case  as  they 
have  been  presented  to  us  .by  the  pleadings 
and  by  the  evidence,  we  cannot.  In  any  eq- 
uity or  good  conscience,  concede  that  the 
assemblage  which  nominated  these  persons 
was  In  any  sense  a  county  convention  of  the 
Silver  Bepnblican  party.  It  seems  to  have 
been  sought  by  the  respondent  to  show  by 
the  evidence  which  the  counsel  Introduced 
that  tbe  alleged  conventttm  under  considera- 
tion was  «  paralld  to  the  state  convention, 
which  convention,  r^jiresentlng  all  the  elect- 
ors of  the  state,  deliberately  and  formally 
divided  Itself  Into  two  conventions,  which 
two  conventions  each  then  proceeded  to 
nominate  presidential  doctors  and  a  eon- 
gressman.  Tbe  facts  In  regard  to  the  state 
convention  were  introduced  in  evidence. 
Bat.  without  dlscnsslng  them  at  any  length 
at  this  time,  we  will  leave  them  with  tbe 
remark  that  the  facts  In  regard  to  the  state 
convention  are  very  widely  distinguished 
from  tbe  proceedli^  of  the  assemblage 
which  nominated  these  persons  under  con- 
rideratlon.  The  judgment  In  equity  cases 
is  not  CMitroUed  by  the  prayer  for  rdlef. 
Davis  Davis,  9  Mont  268,  28  Pac.  7U; 
Klelnschmtdt  v.  Steele.  16  Mont  188.  88  Pac. 
827.  We  are  of  opinion  that  the  facts  shown 
entitle  the  plaintiff  to  an  Injunction  restrain- 
ing the  county  clerk  and  recorder  from  pla- 
cing upon  the  official  ballot,  as  candidates 
of  the  Silver  Bepubllcao  party,  all  those  per- 
sons named  in  the  pretended  certificate  of 
nomination  signed  by  F.  L.  Beece  as  chahv 
man,  and  W.  J.  McHaffle  as  secretary;  and 
also  such  persons  as  pretended  to  be  nom- 
inated by  petition  of  electors,  smd  by  certif- 
icate of  the  Silver  BepubUcan  party  central 
oommittee,~that  la  to  say,  alt  those  persons 
who  were  named  In  said  three  certificates, 
copies  of  which  are  annexed  to  relator's  com- 
plaint as  exhlUts.  Let  the  writ  of  Injunc- 
tion therefore  be  made  perpetual  to  the  fore- 
going effect 

PBUBEBTON.  0.  3»  and  HUNT,  J.,  concur. 


8TATB  ex  rri.  MBTOALF  v.  JOHNSON,. 
Connty  Oerk. 
(Sui«eme  Court  of  Montana.   Oct.  22,  1896.) 
FouTiOAL  Partt— Obganisation— What  Cohsti- 

TDTBB  A  CONVBMTIOH. 

1.  Blectora  assembled  by  personal  InTitaticH), 
and  repreaeDtuiK  bat  oQe-Courth  the  precincts  in 
(me  county,  orKanised  as  a  political  party  hy  the 
election  of  chairman  and  secretary,  and  appoints 
ment  of  committees.  Tbe  assembly  then  pro- 
ceeded as  a  connty  convention,  and  nominated 
a  connty  ticket.  The  connty  convention  ad- 
jonnied  sine  die.  and  tbe  same  electors  lounedi- 
Btely  proceeded  to  bold  a  state  conventioo.  No 
call  for  a  state  conveDtion  was  ever  given;  no 
delegates  to  the  state  convention  were  ever  elect- 
ed by  any  connty  convention;  no  credentials  as 
such  were  ever  given;  no  notice  was  attempted 
to  be  polillshed  of  a  state  gathering  of  the  new 
party;  and  no  delegates  other  than  tlioee  who 
first  assembled,  and  who  sat  as  a  county  conven- 
tion, participated.  Held  tliat,  within  the  stat- 
Qtory  mle  tliat  a  convention  must  be  an  onmnized 
assemblage  of  electors  or  delegates  representing 
a  political  party  or  principle,  there  was  neither 
a  county  nor  state  oonventkm  with  aotlu^ty  t» 
nominate  candidatea. 

2.  Whether  there  has  been  a  convention  with 
anthority  to  ncnninate  candidates  is,  nnder  ctm- 
ditions  of  fact,  one  that  must  l>e  determined  by 
applying  the  statute  law  of  the  state. 

Petition  by  Elmer  H.  Metcalf  tor  an  injunc- 
tion to  restrain  CSiaries  Q,  JotuiBon,  county 
deA  and  recorder  of  Silver  Bow  couoty,  from 
printing  on  the  ofacial  ballot  for  that  county 
tbe  mmihiees  of  tbe  Citizens'  Silver  party. 
Temporary  writ  of  Injunction  made  permanent. 

Tbompeon  Campbdl,  for  relator.  F.  T.  Mc- 
Brlde,  L.  J.  Hamilton,  and  3.  V.  Forbis,  for  re- 
qiondeut 

HUNT,  J.  The  petitions  asks  for  an  In- 
junction to  restrain  tbe  county  clerk  of  Silver 
Bow  county  from  printing  upon  the  official  bal- 
lot for  that  county  the  DOmlnees  of  the  Cltlsens* 
Silver  party  as  (bey  Kppe&T  by  the  certificates 
on  file  with  the  county  clerk  of  EHlva  Bow 
county.  Answw  was  filed,  and  testimony 
heard  by  this  court  •The  facts  in  evidence  be- 
fore us  ate  these:  On  October  1,  1896,  at  8 
o'dodc  PL  m.,  there  assonlded  at  tbe  CDuncU 
duunbflr  of  the  City  Han  at  Butte  a  gatbolng. 
of  20  or  80  persnu;  dectots  of  Silver  Bow 
9onnty,  M<ut  These  paaom  met  In  reqtonsr 
to  Invltattona  extended  iQr  Mr.  J.  A.  Baker  and 
several  others.  Tbe  exact  drcmnstances  mider 
which  they  came  together  were  detailed  by  Mr.  - 
Baker  aa  fiAowa:  "Question.  Do  you  know:  ' 
whether  there  was  any  call  made  for  this  meet- 
ing? Answer.  The  manner  In  ^Ich  this  call^ 
was  made  was  tcran  hand  to  hand  and  from 
mouth  to  mouth.  Q.  B}  whom?  A.  By  the 
electors  of  Silver  Bow  county.  Q.  When  was 
this  call  given?  A.  Several  d^rs  before  the 
meeting;  two  days,  pei4iaps  threew  Q.  Don't 
you  know?  A.  I  do  not  know.  Q.  You  par- 
ticipated? A.  I  did.  I  Invited  people  perh^ia- 
three  or  four  days  before  the  meeting  was  called. 
I  invited  gentlemen  whom  I  knew  to  be  In  sym- 
pathy with  the  principles  of  the  flnancfal  plank 
of  the  party.  Q.  Were  any  notices  given  to 
any  other  countlea^  or  electors  of  any  other 
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counties,  to  come  in  and  participate?  A.  No, 
sir.  Q.  You  did  not?  A.  No,  sir.  Q.  Do  you 
know  whether  anj'body  else  gnve  any  notice? 
A.  No,  Blr;  1  do  not  know.  Q.  Don't  you  kiioTV 
that  they  did  not?  A.  Well.  I  can't  say.  Q. 
Was  there  any  notice  published  In  the  papers? 
A.  No,  sir.  Q.  Now,  when  you  did  assemble, 
how  did  yoD  determine  as  to  who  bad  a  ri^ht 
In  the  meeting?  A.  The  gentlemen  who  did  as- 
semble were  supposed  to  be  gentlemen  who 
were  Invited  to  the  meeting,  and  were  electors 
of  that  party."  When  thus  assembled,  Mr. 
William  Thompson  was  elected  as  temporary 
chairman,  and  Mr.  J.  A.  Baker  temporary  sec- 
retary. These  gentlemen  were  made  perma- 
nent officers.  Then  the  gathering  appointed 
several  commltteea.  and  thereafter  at  once  or- 
gauixed  itself  into  a  political  party  to  be  known 
as  the  "Citizens'  Silver  Party,"— 'the  begin- 
ning," testified  the  secretary,  "of  a  new  national 
party."  Directly  after  this  Important  eiK»h  lu 
the  history  of  this  new  national  organization, 
and  wlthoDt  pursuing  the  common  ceremony  of 
a  call  for  a  convention.  It  proceeded  as  a  "coun- 
ty convention"  to  consider  the  report  of  a  com- 
mtttee  recommending  nominations  for  candi- 
dates for  district  court  Judges  and  county  ofS- 
cers  of  Sliver  Bow  county.  The  report  of  the 
committee  recommeiidlng  certain  names  was 
adopted,  and  a  complete  ticket  nominated  forthr 
with  by  acclamation.  The  county  ticket  so 
Bonrinated  was  Identical  with  the  Republican 
cotmty  tldmt,  or  "Auditorium  ticket,"  and  which 
ive  are  not  asked  to  disturti.  No  resolutions  or 
platform  was  adopted.  *'lt  appearing,"  the  mhi- 
ntea  recite,  "to  the  convention,  from  statements 
made  In  the  convention,  that  a  state  convention 
•of  the  Clllsoia'  SUv&  party  bad  been  called  to 
meet  on  October  1,  1S96,  at  the  council  cham- 
ber, Gtty  Hall.  Butte,  at  eight  o'clock  p.  m. 
cf  that  day,  and  that  the  electors  and  delates 
to  that  convention  were  re^dy  to  meet  upon 
the  adjoamment  ot  the  covnty  convention,  and 
that  the  said  state  convention  would  probably 
adopt  reaolutloQS  setting  forth  the  priDctpIea  of 
the  party.  It  was  therefore  the  sense  of  the  con- 
vention tiiat  the  county  coavention  should  not 
adopt  may  resolutions  as  a  county  coDveotlon, 
bnt  wonM  be  bonnd  by  such  resolutions  as  the 
state  convention  sbould  adopt  aa  a  declaration 
Oi  its  principles."  Tlie  "county  convention" 
then  adjourned  sine  die.  Then  at  once  followed 
a  "state  oonventkni  at  the  Citixens'  Silver  par* 
ty."  Mr.  McMlHan  was  chairman,  Mr.  Baker 
secretaiy.  Hie  same  gentlemen  who  had  com- 
posed the  coonty  convention  made  14)  the  ao- 
called  "state  coovention";  that  Is  to  say,  the 
persons  composing  the  connty  convention  simply 
asBoued  to  act  In  a  different  capacity.  Ouly 
one  mil  of  delegates  was  kept  for  both  conven- 
thns.  It  showed  21  names  ct  persons  aa  prea- 
tot.  The  body  nominated  Hon.  Martin  Magln- 
■is,  Haay  !«•  Fnnk.  Daniel  Brown,  Ea^., 
as  pvesUendal  «leelDTS,  and  voted  to  leave  the 
balance  at  the  atete  ttdiet  blank.  Iteaolntlcns 
favortaiK  tee  eoinage  of  silver  by  the  United 
States  ladqKndoitly  of  any  other  nation  were 
adapted,  aad  die  "state  conviaitkiQ"  adjoucned. 


No  call  for  a  state  convention  was  ever  given; 
no  delegates  to  toe  state  conventloa  were  ever 
elected  by  any  county  convention;  no  creden- 
tials were  ever  given  to  any  such  delegates  by 
any  one;  no  notice  throughout  the  state,  or  any 
county  in  It,  was  attempted  to  be  published  by 
way  of  notice  of  a  state  gathering  of  tlite  new 
party;  and  no  delegates,  other  than  the  21  per- 
sons already  referred  to.  participated.  The 
whole  history  of  the  party  covered  one  short 
evening.  It  originated  one  minute,  conv^ed  as 
a  county  convention  the  next,  convened  as  a 
state  convention  the  next,  then  promulgated  Its 
principles,  and  adjourned.  We  doubt  if  politi- 
cal history  records  the  undertaking  of  another  so 
vast  a  work  as  this  in  so  brief  a  time! 

Sut,  now  that  the  facts  are  subjected  to  the 
severe  test  of  impartial  JodtciaJ  investigation, 
we  and  them  wholly  insutUcleat  to  sustalD 
the  action  of  the  assemblage  either  In  at- 
tempting,to  nominate  county  or  state  otfldals, 
and  we  are  satisfied  by  all  the  evidence  that 
the  real  object  oS  the  Domination  of  the  Cit- 
izens' SUver  Ucket  was  to  place  the  Uepub- 
lican  nominees  beneath  the  Democratic  elect- 
oral ticket  Let  us  grant  that  a  new  nation- 
al party  was  organlised.  Yet,  evoi  so,  how 
can  a  few  ludivlduala.  coming  from  but  one- 
fourth  of  the  voting  pre<Hncts  of  one  county, 
without  any  notice  to  the  electors  of  the 
state,  organize  a  state  convention  represent- 
ing such  an  orgaiUzed  party  ai^d  Its  prin- 
ciples? The  very  underlying  principle  of 
couvention  organization  is  In  representation. 
This  principle  pervades  every  political  system 
In  our  form  of  popular  government.  It  was 
rocognized  In  May,  1787,  when  the  federal 
system  was  revised  by  the  I'blladelphia  con* 
ventlon  of  delegates  from  the  states  at  the 
ontBCt  of  the  government,  and  has  steadily 
grown  to  be  a  common  form  of  giving  ex- 
pression to  the  choice  of  the  peo^e  by  whom 
delegates  are  usually  chosen.  As  political 
parties  have  grown  and  become  the  medium 
of  declarations  of  principles  of  eleciMv,  so 
the  convention  system  has  become  a  cotumoo 
part  of  political  machinery  as  the  means  of 
putting  candidates  before  the  people.  Na- 
tional iKirty  conventions  have  nominated  pr«s- 
Ideutlal  candidates  since  USi'Z.  Somewhat 
rwently,  In  the  growth  of  electoral  reform, 
legislation  has  come  to  recognise  the  existence 
of  political  party  conventions;  and  the  stat- 
utes of  many  statea.  Including  those  of  Mon- 
tana, have  brletty  pat  In  dettnlte  form  the 
rule  that  a  conventltm  la  an  ortEanlsed  as- 
semblage of  electors  or  delegates  represent- 
ing a  political  party  or  princtplfc  This  dednl- 
tlon  cannot  be  separated  into  wholly  lule- 
pendent.  divisible  parts.  The  assemblage 
must  not  only  be  an  organlied  <me,  but  the 
electors  sa  well  most,  when  ao  wganlaed.  rqi- 
reseot  a  political  party  or  prindplft.  Tbus  a 
convention  must  be  a  represeatatlTe  body. 
Now,  If  we  are  right  In  this  reasoning,  this 
representation  is  of  electors  of  the  party  to 
whom  the  candidates  of  the  convention  are  to 
be  submitted  tar  election  to  office.  And  this 
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repreacDtatioa  must  be  what  the  statnte  Im- 
plies,—a  gatberlnf  of  electors  springing  from 
the  eleeton  who  compose  a  political  pany  or 
adhere  to  a  political  principle.  If  such  elect- 
ors fall  or  decline  to  send  delegates  to  the 
conTcution,  or  If  the  delegates  sent  disagree 
or  act  unwisely,  then  other  matters  may 
arise;  but  there  can  be  do  reprcsentattoD 
without  the  presence  of  electors  (airly  rep- 
resenting the  party,  or  without  some  oppor- 
tunity bavhig  been  given  to  the  electors  to  say 
whether  or  not  they  desire  their  party  or  prin- 
ciple to  be  represented.  This  was  the  doc- 
trine of  the  Woody  Case.  40  I'ac.  370,  and  Is 
now  reaffirmed.  Here.  In  this  case,  we  find 
an  attempted  state  convention  of  an  organiz- 
ed party,  made  up  of  a  few  persons,  without 
credpntials.  Toluntarlly  coming  from  but  nine 
precincts  of  one  county  In  a  great  state,  and 
no  attempt  at  giving  to  the  electors  of  the 
party  In  other  precincts  or  counties  a  chance 
to  participate  In  the  ass^mblaxe!  The  whole 
theory  of  representation,  as  (airly  Intended  by 
the  law,  was  «itlrely  Ignored.  The  vigorous 
authority  of  the  electors  of  the  party  was 
lacking,  andf  unless  relief  Is  granted  In  such 
caaes,  the  voters  of  the  state  who  are  mem- 
bers of  an  existing  political  party  may  be 
confronted  with  a  ballot  containing  the  names 
of  persons  In  whose  nomloatioD  they  had  no 
apportnnlty  whatever  to  take  part  by  dele- 
gate representation.  We  cannot  assent  to 
such  a  method  as  a  oonventlon  nomination  of 
candidates.  A.  political  convention  is  to  a  cer- 
tain extent  a  law  unto  itself,  and  the  right  to 
assemble  in  convention  is  one  that  must  be 
always  upheld;  but  whether  there  has  been 
a  canreotloii  with  authority  to  nominate  can- 
didates is,  under  conditions  of  fact,  one  that 
must  be  determined  by  applying  the  sutute 
law  of  the  state.  The  duty  of  the  court, 
therefore,  in  this  case  is  to  subject  the  meth- 
ods employed  to  form  a  convention  to  such 
examination  as  any  ottier  case  properly  pre- 
■enied  to  a  court  would  be.  We  have  done 
■0,  and  our  conclusion  la  tbat  there  was  no 
state  convention  held,  and  the  writ  must  is- 
ioe  as  prayed  for. 

These  views  apply  to  the  ao-called  "county 
conveDtlon."  The  electors  of  the  new  party 
In  Silver  Bow  county  had  no  fair  notice  of 
any  convention,  and  no  opportimlty  to  be 
represented  by  delegates,  and  were  not  repre- 
•ented.  except  by  a  few  projectors  of  the 
new  party.  The  actlOD  of  the  body,  there- 
fore, as  a  connty  convention,  cannot  be  aus- 
talned,  and  It  must  be  noUltled. 

All  questions  of  practice  are  passed.  Btate 
T.  Tooker  iMont.)  411  I'ac.  53(>.  Let  the  writ 
of  lAjonctlon  Issued  enjoining  the  county  clerk 
from  putting  the  so-called  "Citizens*  Silver 
Ticket'*  upon  the  ofllclal  ballot  be  made  per- 
■aianeat. 

As  It  appears  to  the  court  that  the  secretaiy 
•f  state  has  certified  the  Citizens'  Sliver  party 
electoral  ticket  to  all  o(  the  county  clerks 
ttarougboirt  the  state,  the  atttuney  general  is 
bafdiy  directed  to  notU7  each  and  every  coiUr 


ty  clerk  of  this  decision,  and  to  order  them 
to  omit  the  said  ticket  from  tbe  omdal  bal- 
lots of  their  respective  counties. 

PEMBBHTON,  a  J.,  and  DJB  WITT, 
concur; 


MADDOX  (GADDIS.  Intervenar)  T.  TAOUB 
et  al. 

(Sapreme  Goort  of  Mootana.    Oct  19,  1896.) 

Rks  Judicata— Rev  IB*  'iR  Appbai.— Cosfliotiss 
EVIOENCB — Cni.TTifi.  Udhtoaor  Fokbcloburk — 
Salb  on  CrEI>IT— AfTBnKITI  OP  SHKKirF— IfO- 
T101I  TO  STHIKS— OwaOTIONS  TO  BVIDBNCS. 

1.  The  rullDg  on  appeal  is  oot  rea  Judicata  on 
a  becond  trial  as  to  a  state  of  material  (acta 
newly  in  evidence. 

2.  The  Gndingg  of  a  jury 'm  a  snbstantial  con- 
flict of  evidence  wiit  Dot  be  dtBturbed. 

3.  A  sheriff  to  wfaoir.  a  cbnttel  mortfrage  Is  de- 
livered for  the  purpose  of  executing  the  power 
of  sale  therein  Is  authorised  to  sell  only  tor  cosh, 
and  the  mortgagee  to  oot  bound  by  a  sale  on 
credit  ooder  an  armiiKement  made  by  faia  agent 
and  the  sheriff  and  bidder,  withoot  the  knowl- 
edge, consent,  or  aubaequent  ratiBcutitu  of  anch 
mortgagee.    Zi  Pac.  38B,  0  Mont.  126,  affirmed. 

4.  A  motion  to  strike  out  a  portion  of  the  rep- 
lication on  the  gronnd  that  it  is  a  departare  from 
the  comiriatnt  is  properly  overruled  if  it  falls  to 
show  in  what  the  alleged  departure  coDBists. 

5.  Objections  to  evid«ice  are  properly  over- 
mled  unless  they  state  the  grounds  <n  vrtdA 
they  are  made. 

Appeal  from  district  court  Meagher  cconty; 
Frank  H«iiy,  Judge. 

Action  by  Fletcher  Maddox  against  B. 
Tague  (administrator  oS  the  estate  of  WilUam 
Rader,  de:;eased)  and  others  (Or  the  recovery  of 
money.  One  William  Gaddts  was  allowed  to 
Intervene,  and  from  a  Judgment  In  favor  of 
plaintiff  and  said  Intervener,  and  from  an  or- 
der denyhig  a  new  trial,  defendants  appeal 
AtBrmed. 

The  plaintiff,  Maddox,  and  Intervener,  Uad- 
dis,  obtained  a  Judgment  in  this  case  In  tbe 
year  18U8.  Tbat  Judgment  was  atlirmed  by 
the  territorial  supreme  court.  9  Mout.  12ti,  22 
Pac.  386.  On  writ  of  error  from  the  8i^>reme 
court  of  the  United  States,  the  Judgment  of  the 
territorial  supreme  court  was  rev^wd.  Ua 
mxuidate  from  the  United  States  supreme  court 
to  us,  a  new  trial  was  ordered  In  the  district 
court  of  tbe  state.  For  the  history  of  the  case 
up  to  tbe  time  of  the  second  trial,  see  9  Mont 
1:^6,  22  Pac.  386,  and  150  U.  8.  128,  14  Sup. 
Ct  46.  On  the  second  trial  hi  the  district 
court  verdict  and  Judgment  were  also  for  plain- 
tiff and  intervener.  Defendants'  motion  for  a 
Dew  trial  was  denied,  Tbe  appeal  now  Is  from 
tbe  Judgment  and  that  order.  On  the  second 
trial  the  defendants,  as  in  tbe  first,  liad  the 
burden  of  proof.  On  this  trial  tbe  testimony 
of  the  defemlaDts  waa  not  stricken  out  as  It 
was  oD  tbe  flrst  but  It  went  to  tbe  Jury  along 
with  tbe  testimony  of  the  plaintiff  and  the  in- 
tervener; and,  under  Uuitnictiuus  of  tbe  court 
the  facta  thus  testified  to  were  passed  vnpoa  by 
the  Jury.  When  the  second  trial  took  placa^ 
defendant  Bader  was  dead,  and  Xigns^  Ua  ai^ 
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minis trator,  was  sabstltnted,  and  now  appears 
OB  deeradant  abd  appellant  The  otln  defend- 
ants are  miretlee  on  Rader's  official  bond  aa 
Bherlff.  Tbere  la  a  complaint  by  the  plaintiff 
and  also  by  the  intervener;  and,  aa  remarked 
In  appellants'  brieit  they  are  aubetantlaUr 
alike.  Appellants  also  say  that  the  Interven- 
efa  case  nnist  stand  or  Call  with  the  Judg- 
ment entered  In  favor  of  plahitlfl.  We  will 
therefore  comdder  the  complaint  of  plaintiff 
alon&  That  pteadlnc  allures  the  fact  of  Rader 
bdng  sheriff  of  Meagher  county,  and  his  giving 
hia  official  bond  with  the  defendants  other  than 
him  as  gnretlea;  that  on  Angost  8,  1887,  plain- 
tiff gave  Rader  a  ehattd  mortgage  executed  by 
P.  D.  Kloyon  to  secure  the  plahitlff  in  the  sum 
of  $7,S13  and  faitnest,  and  Gaddla  hi  the  sum 
of  $8,000  with  interest;  that  plaintiff  dhncted 
said  Bader  to  seize  the  property  described  in 
the  mortgage  and  sell  the  same,  etc.;  that 
Bader  between  Angust  9  and  30.  1887,  seized 
and  advertised  the  property,  to  wit,  horses, 
and  between  August  80  th  and  Septanber  5th 
sold  a  huge  quantity  of  the  horses  for  910,78I>. 
and  on  September  6th  released  the  balance  of 
the  property  unacdd,  to  said  Klnyon,  iqion  the 
payment  Klnyon  to  him  of  a  sum  of  money 
which,  with  the  $10,735  aforesaid,  was  suffi- 
cient to  satiB^  the  mortgage,  with  Interest  and 
costs;  that  on  September  5.  1887,  there  was 
due  to  plaintiff  $7,043,  with  int«eat,  maidiig 
$8,187;  that  on  S^teraber  15th  Rader  paid  to 
plaintiff  $2,872^1,  leaving  a  balance  of  $5,314.- 
60;  that  plaintiff  demanded  payment  of  this 
sum,  and  defendant  Rader,  contrary  to  the  ob- 
ligations of  his  bond,  refused  said  payment. 
Judgment  was  demanded  for  said  sum.  For 
answer  the  defendants  denied  that  Rader  had 
received  the  sum  of  $10,735,  or  any  greater 
sum  than  $3,300.66.  Further  answering,  they 
allege  that  142  horses,  mares,  and  colts  were 
bid  off  and  knocked  down  to  one  A.  B.  Kier  for 
$8,096.50,  and  that  in  porsuance  to  instructions 
from  the  mortgagees,  and  according  to  an 
agreemait  then  made  between  the  mortgagees 
and  Kler  whereby  Kier  was  to  pay  Rader,  and 
did  pay  him,  $1,762.16,  and  was  to  have  five 
days  in  which  to  pay  the  balance,  Rader  to  re- 
tain the  horses,  mares,  and  colts  until  full  pay- 
ment was  made,  and,  in  event  of  Kier's  failure 
ta  pay,  the  said  sum  of  $1,752.15  was  to  be- 
come forfeited  to  the  use  of  the  mortgagees, 
and  the  horses  to  be  retained  by  Rader  on  ac- 
count of  the  mortgagees,  the  said  Rader  did  re- 
tain said  $1,762.16,  and  did  pay  the  same  to 
the  mortgagees,  said  sum  l>eing  part  of  that 
which  he  paid  over  to  the  mortgagees,  and  that 
Rader  retained  in  custody  the  142  horses  sub- 
ject to  the  order  of  the  mortgagees;  that  after- 
wards Rader  notified  the  mortgagees  Kier's 
failure  to  pay  the  t)alance  and  that  the  horses 
were  held  subject  to  theh*  order,  and  that,  the 
mortgagees  failing  to  direct  the  disposition  of 
the  horses,  Rader  tendered  them  to  the  mort- 
gagees, and  that  they  refused  to  receive  them, 
and  that  Rader  holds  the  same  subject  to  the 
ordOB  of  the  mortgagees;  that  on  September 
Bth  Klnyon,  the  mortgagor,  tendered  and  paid 


to  Rader  $2,459.20,  the  balance  due  on  the 
mortgage,  and  demanded  the  return  of  the 
property  nnscdd;  that  Bader  returned  to  SSa- 
yon  aald  unsold  proparty  and  paid  to  flu  mort- 
gagees the  aaJd  sum  of  $2,468.20.  These  are 
the  material  allegatloDs  of  the  answer.  Plain- 
tiff, in  r^dlcadon,  admitted  that  at  tbe  sale 
142  head  of  horses  were  Ud  off  and  knocked 
down  to  said  Kler  for  $8,096JS0,  but  denied 
that  this  was  done  pursuant  to  inatmctlona 
from  the  mortgagees  or  accoidlng  to  any  agree- 
ment as  set  forth  hi  the  answw,  or  that  any 
such  agreement  was  made  between  them  and 
Kler,  or  that  they  ever  agreed  that  Kler  was 
to  have  any  time  In  which  to  pay  tax  the 
horses,  or  that  In  event  of  hla  failure  to  pay 
they  were  to  be  retataied  by  Bader  on  account 
of  the  mortgi^eea.  Doiled  that  Bader  retain- 
ed the  horses  subject  to  the  order  of  tbe  mort- 
gagees, but  hdd  them  under  his  own  control 
for  the  purpose  of  oubling  Kler  to  pay  tbe 
balance  of  $8,086.50,  and  that  this  Bader  did. 
pursuant  to  an  agreemoit  between  him  and 
Kler.  at  his  own  rldK  for  a  period  of  30  days. 
Denied  that  Rader  notified  tbe  mortgagees  that 
the  horses  were  held  sol^ect  to  their  ordm,  or 
that  he  tendered  the  horses,  but  on  the  con- 
trary alleged  that  Bader  retained  tbe  horses  to 
enable  Kler  to  pay  the  balance,  and  asalBted 
Kier  In  efforts  to  raise  the  money  for  that 
purpose;  tliat  thereafter  the  sheriff  sold  many 
of  the  horses  to  other  persons;  and  that  there- 
after he  delivered  a  portion  of  the  horses  to 
his  co-defendants,  who  sold  some  of  them  and 
divided  between  themselves  some  $1,500.  Tbe 
replication  admits  that  Bader  paid  to  plaintiff 
the  sum  of  $3,192.03,  and  to  Gaddis  $1,501.57. 
but  avers  that  when  that  money  was  received 
plaintiff  was  not  Informed  by  Rader  that  the 
deposit  of  $1,762.15  made  by  Kier  was  em- 
braced in  said  sum  of  $3,1^.93,  and  that  when 
plaintiff  received  said  sum  he  had  no  Imowl- 
edge  that  the  payment  embraced  the  $1,752.15 
alleged  to  have  been  forfeited,  as  set  up  in 
the  answer,  and  that  tbe  payment  of  $3,192.88 
by  Rader  to  him  was  not  intended  or  under- 
stood as  a  transfer  of  the  money  alleged  to 
have  been  deposited  as  a  forfOitnre,  but  was  a 
payment  on  account  upon  the  sum  that  Kler 
was  then  owing  plaintiff.  Upon  these  plead- 
ings the  case  was  tried  and  evidence  Introduced 
on  both  sides.  Verdict  and  judgment  were  for 
the  plaintiff  and  the  lntm«ner. 

Oullen  &  Toole^  B.  O.  Ifebitlre,  and  Blax 
Waterman,  for  qfpdlanta  Tools  &  WbI- 
lace.  H.  E.  TbompsMi,  and  Oaxpoiter  &  Oar> 
penter,  tox  mspcmdenta. 

DE!  WITT,  J.  (after  stating  the  tacts).  The 
gist  of  appellsjnts*  contention  Is  that  the  de- 
cision of  the  United  States  supreme  court 
was  the  law  of  the  case  for  the  district 
court,  and  now  for  this  court,  and  that  the 
law  of  the  case,  as  they  understand  It,  waa 
disregarded  by  the  district  court  In  various 
rulings,  to  which  they  duly  excepted,  and 
which  th^  have  resOTBd  for  review  In 
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this  apiwaL  We  wIU  stut  more  clearly 
If  we  first  d^ne  what  Is  oar  onderBtanding 
of  the  dedslon  by  the  snpreme  conrt  of  the 
United  States  aa  the  law  of  the  case.  On 
the  flrat  trial  all  the  teetlmoiiy  off ered  by  the 
defendants  was  excluded  from  consldezatliHi, 
and  Judgment  was  rendered  by  the  court  In 
favor  of  plaintiff  and  Intrarener.  8  Mont., 
at  page  134,  22  Vac  886.  In  this  omdltlon 
the  case  came  before  the  United  States  su- 
preme conrt.  That  conrt  said  tiiat.  there* 
fore.  It  would  be  assumed  by  than  that  the 
facts  were  as  this  excluded  testimony  tend- 
ed to  piure  they  were.  150  U.  S..  at  page 
ISO,  14  Sup.  Ot  46.  There  was  therefore  no 
rebutting  testimony  by  plaintiff  or  Interven- 
er to  be  cou^daed  by  the  mpreme  court 
But  upon  this  second  trial  there  was  re- 
butting testimony.  The  prctfered  testimony 
of  the  defendants  was  imt  taken  to  be  the 
facts.  All  the  testimony  wait  to  the  jury. 
They  passed  upon  aU  the  tacts.  Further- 
more, this  testimony  thus  before  the  dis- 
trict court,  and  b^ore  us  now,  discloses 
facta,  or  erldmce  toidlng  to  prore  facts, 
that  were  not  before  the  court  on  the  ottier 
appeal  As  to  a  new  state  ot  tacts,  or  a 
state  of  materiid  facts  newly  In  evidence, 
the  former  decision  ot  the  court  Is  not  the 
law  of  the  case.  Or^hton  v.  Hershfleld,  2 
Mont  168;  Daniels  v.  Insurance  Co.,  Id. 
500;  Palmer  v.  Murray.  8  Mont  174, 18  Fac. 
553;  Kelley  v.  Gable  Co.,  8  Mont  440,  20  Pac. 
068;  Davenport  v.  Klelnschmldt,  8  M<mt 
467,  20  Pac.  823;  Hayne,  New  Trial  &  App. 
1  291.  The  United  States  suprone  court  did 
not  hold.  In  Its  opinion,  that  there  was  no 
completed  sale  made  by  Bader  to  Kler.  It 
Is  said  In  the  4vlnIon  that;  no  completed  sale 
was  made,  but  this  Is  obiter,  for  the  court 
after  making  that  remaA  leaves  the  subject 
with  this  language:  "But  It  Is  unnecessary 
to  pursue  any  Inquiry  In  this  direction,  for 
Txpoa  a  very  clear  rule  of  law  the  mortgagees 
are  esti^ped  from  maintaining  this  action." 
160U.  S.,  at  p^ge  180^14  Sup.  Ct  47.  The  de- 
cision ot  the  supreme  court  was  In  fact  bas- 
ed upon  the  opinion  of  that  tribunal  that 
the  receipt  by  Maddox  of  fl,752.1ff  was  a 
ratlflcatiou  by  him  of  the  alleged  acts  of 
bis  agent,  Smith*  and  that  Maddox  was  es- 
tapped  to  deny  the  authority  of  Smith.  But 
even  thla  view  was  hedged  by  the  supreme 
conrt  when  they  say  in  the  opinion:  "It  may 
be  that  this  case  turns  somewhat  on  wheth- 
er the  sheriff  and  plaintiff  understood  and 
Intended  that  the  payment  of  thla  money 
was  in  fact  a  transfer  by  him  to  them  of 
the  deposit  or  merely  a  payment  on  account; 
bu^  evcm  If  this  be  so.  the  question  was  one 
of  fact  to  be  settled  by  the  Jury,  and  should 
not  have  been  disposed  ot  by  striUng  out  an 
the  testimony,  and  withdrawing  the  case 
from  the  Jury."  UO  U.  S.  131, 14  Sup.  Ot.  47. 
This,  as  the  supreme  court  says,  was  a  ques- 
tion of  fact  tot  the  Jury  to  detoinlne.  It 
was  taken  from  the  Jury  by  the  actl<m  of 
the  conrt  on  the  first  triaL   It  was  not  tak- 


en from  the  Jury  on  tbm  second  trial,  bat 
was  submitted  with  appropriate  Instruc- 
tions. Therefore,  by  the  opinion  of  the  su- 
prwne  court  ot  the  United  States,  three  quss- 
tiona  seem  to  us  to  have  been  left  open  for 
the  second  trial,  via:  Flnrt,  whether  Bader 
treated  the  transaction  as  a  cnnpleted  sale; 
second,  whether  Maddox  received  the  de- 
posit ot  said  ¥1,752.16.  he  and  the  sheriff 
understanding  that  it  was  Intended  thaX  the 
payment  of  this  money  was  In  fact  a  trans- 
fw  to  him  of  the  d^oslt  or  morely  a  pay- 
moit  on  account;  and,  third,  whether  Mad- 
dox received  Uils  91.TC2.16  along  with  the 
other  mon^  paM  to  him  by  Bader  -with 
knowledi^  of  an  agreement  between  his 
agent  Smith,  and  Bader  and  Kler  auch  as 
la  set  out  In  defendants*  answer,— that  Is  to 
say,  the  alleged  agreonent  that  Kler's  de- 
posit on  the  horses  bid  In  by  him,  and  the 
horses,  should  be  forfeited  to  the  mortgagees 
In  case  full  payment  were  not  made.  These 
questions  were  submitted  to  the  Jury  by  ap* 
pToprlate  InstmctlonB.  In  treating  these 
questions  left  open  by  the  dedskm  of  the 
United  States  supreme  court  It  Is  necessary 
to  first  Inquire  whether  the  defendants  mad« 
out  th^r  defense  set  up  In  their  answer, 
and  to  understand  clearly  Just  what  that  al- 
leged defense  was.  As  It  appears  by  the 
answer  It  was  this,  namely,  that  the  agree- 
ment made  at  the  time  of  the  sale  between 
Bader.  sheriff,  Kler,  bidder,  and  Smith,  moit- 
gagee's  agent  was  t^t  In  the  event  of 
Kler's  failure  to  pay  the  balance  on  his  bid, 
the  91.762.15  already  paid  In  by  him  to  the 
sheriff  ahould  be  forfeited  to  the  mortgagees, 
and  that  the  horses  should  be  retained  by 
Bader  on  account  of  the  mortgagees.  They 
then  further  contend  that  aa  Bader  paid  the 
f 1.752.15  to  Maddox,  and  tendered  to  Mad- 
dox the  horses,  and  as  Maddox  accepted  the 
money,  although  he  refused  the  horses,  thla 
was  a  ratification  by  Maddox  of  the  agree- 
ment pleaded  In  the  answer  and  claimed  to 
have  been  proven,  and  that  tha%fore.  un- 
der the  law  of  the  case  as  decided  by  the 
United  States  supreme  court  the  ratification 
by  Maddox,  and  his  est^p^  are  established. 
Appellants  state  hi  their  brief  that  this,  th^ 
affirmative  defense,  was  fuUy  estobUshed. 
They  do  not  recite  the  testimony  which  they 
claim  establishes  that  defense,  but  they  re- 
fer to  the  pages  -of  the  transcript  at  which 
they  claim  Is  found  such  testimony.  But 
an  examination  of  this  testimony  referred 
to,  and  the  other  testimony  In  the  case,  does 
mat.  In  our  opinhKi,  sustain  the  appellants' 
contention.  Thla  testimony  does  not  fully 
establish  their  position.  Indeed,  if  there  is 
not  a  preponderance  of  the  testimony  against 
them,  as  it  seems  to  us  there  is,  there  is  at 
least  a  wholly  substantial  eonfilct  in  the  evi- 
doLce  on  this  point  The  respondents  claim 
that  the  evidence.  Instead  of  proving  an 
agreouent  between  Bader.  Kler,  and  &nith, 
as  set  up  in  the  answer,  does  in  fact  prove 
another  agreement  to  wit  that  bistead  of 


Digitized  by 


46  PAOIFIO  BSPORTSB. 


(Mont 


the  $1,752.15  and  tbe  horses  knocked  off  to 
Kler  to  be  forfeited  to  tlie  mortgagees,  the 
agreement  was  that  the  money  should  be 
Corfehed  to  the  th^ff.  and  that  the  aherifC 
should  retain  the  horses  bituself,  and  that 
the  money  was  so  taken  by  the  sheriff  to 
cover  the  expensefi  of  a  resale  of  the  horsea 
and  that  the  horses  were  to  be  retained  for 
t2ie  purpose  of  reselling  thetn.  We  think 
there  is  ample  teBtimoiiy,  aad  indeed  prob- 
ably a  preponderance  of  it,  to  the  effect  that 
the  agreement  was  as  claimed  by  the  re- 
spondents. Tbere  being  at  least  a  snbstan- 
tial  conflict  of  testimony  upon  this  point, 
the  finding  of  the  Jury  cannot  be  disturbed 
on  this  ground.  And  it  is,  therefore,  for  the 
iwrposes  of  this  review,  not  true  that  the 
defense  set  up  by  the  appellants  waa  fully 
established.  We  have  examined  the  evi- 
dence upon  this  point  with  care,  and  while 
some  of  it  is  Indefinite,  and  while,  perhaps,  tbere 
are  some  contradMioiu,  tbere  Is  ample  evideuce 
to  the  effect  that  Smith,  the  agent  of  Mad- 
dox,  did  not  agree  that  the  money  shoold  be 
forfeited  to  Maddux,  or  that  the  borsea 
should  be  bdd  by  the  sheriff  for  him,  but  on 
the  contrary  the  most  that  Smith  ever  did 
as  the  agent  of  Maddox  was  to  consent  that 
the  sheriff  should  receive  the  money  to  cover 
the  expenses  of  a  resale,  and  should  himself 
hoM  the  horses  for  that  purpose.  We  stop 
to  note  here  that  Rader  himself  treated  the 
transaction  with  Kier  as  a  completed  sale, 
tbr  be  proceeded  to  accept  from  Kloyoa.  the 
mortgagor,  a  sum  of  money  which,  together 
with  the  amounts  already  bid  on  the  horSes, 
made  an  amount  sufficient  to  pay  the'  whole 
mortgage  debt  Upon  receiving  this  money 
from  Klnyon  he  released  to  KInyon  all  tbe 
horses  unsold,  and  paid  to  Maddox  the 
amount  of  money  which  he  bad  collected, 
leas  the  coats  and  expenses  at  making  the 
sale.  Bader's  construction  of  that  tiftnaac- 
tion  seems  to  us  perfectly  clear. 

We  then  come  to  the  question  of  what,  if 
anything,  Maddox  tatified  by  receiving  from 
the  sheriff  a  part  payment  in  the  sum  of 
I3.192.ua.  Maddox  did  not  commit  any  act 
of  ratification  by  receiving  any  of  the  horses 
which  had  been  struck  off  to  Kler,  for  be 
refused  to  accept  them.  We  must  bear  in 
mind  that  appellants  contend  that  Maddox 
thus  ratified  what  they  claim  in  their  an- 
swers were  the  acts  of  his  agent  Smith,  but, 
as  observed  above,  the  testimony  did  not  es- 
tablish that  the  acts  of  the  agent,  Hmltb, 
were  those  which  appellants  contend  they 
were;  that  Is  to  say,  there  was  not  an  agree- 
ment between  liader.  Smith,  and  Kinyon 
that  tbe  money  paid  by  Kier  should  be  for- 
feited to  Maddox,  and  the  horses  retained  on 
account  of  Maddox.  It  Is  then  claimed  by 
reapoDd«itB  that  Maddox,  In  receiving  the 
money,  could  not  ratify  an  agreement  which 
was  not  made  by  his  agent,  li  Is  not  ee- 
tabllehed  by  the  evidence  that  Maddox  re- 
ceived the  money  with  the  understanding 
that  Iw  received  It  under  the  agreement  set 


up  in  appdlants*  answer.  The  IntentlMi  and 
understanding  with  which  he  received  this 
money  was  a  material  fact  la  the  case,  as 
said  in  the  United  States  supreme  court  in 
Its  decision,  and  that  question  was  submit- 
ted, as  we  think  properly,  to  the  jury.  We 
do  not  say  that  the  evidence  was  all  with 
the  respondents  on  these  matters,  but  it  Is 
certainly  the  fact  that  there  was  sulrataDtia] 
testimony  to  sustain  the  verdict  of  the  Jury 
In  these  respects.  It  is  not  necesnary  to 
trace  this  question  in  its  various  phases,  U 
it  was  raised  upon  the  trial.  This  state- 
ment of  our  conclusion  is  sutllcienv  lo  cover 
the  point  wherever  It  appears  in  the  record. 

There  Is  another  matter  as  to  the  law  of 
the  case  upon  this  appeal.  It  Is  the  law  of 
the  case,  as  declared  by  this  court  (U  Mont. 
126,  22  Pac.  S8U>,  that,  by  the  delivery  of 
the  mortgage  to  the  sheriff  for  the  purposes 
of  selling  tbe  property,  he  bad  authority  to 
sell  only  for  cash.  This  law  of  the  case 
Is  not  dlsturt>ed  by  tbe  decision  of  the  Unit- 
ed States  supreme  court.  Therefore,  what- 
ever Smith,  as  Maddox's  agent,  may  have 
done  in  ngreeing,  or  attempting  to  agree,  to 
any  kind  of  a  sale  other  than  for  casti,  was 
beyond  his  authority'  as  agent.  The  aiq>el- 
lants  rely  upon  Maddox's  ratification;  that 
is  to  say,  a  ratification  of  that  which  they 
claim  was  the  nature  of  Smith's  acta.  But 
Smith's  acts  in  the  premises,  as  shown  by 
evidence  sufficient  to  sustain  tbe  verdict, 
were  materially  other  than  appellants  claim 
they  were.  Therefore,  if  Smith  agreed  to 
that  which  he  had  no  aotbority  to  agree  to. 
he  did  not  iu  any  evrat  agree  to  that  which 
appellants  claim  be  did,  and  therefore  Mad- 
dox did  not  ratify  such  claimed  agreement, 
beoause  he  could  not  ratify  that  which  Smith 
had  not  performed.  Maddox  is  therefore  not 
estopped.  This  disposes  of  the  gist  and  main 
contention  in  tbe  case. 

The  appellants  contend  that  there  waa  a 
departure  In  the  pleading  between  tbe  com- 
plaint and  the  replication.  We  are  not  of 
the  opinion  that  there  was  any  departorew 
But  the  manner  In  which  this  question  was 
raised  was  by  a  motion  to  strllte  out  a 
portion  of  tbe  replication  for  the  alleged  rea- 
son that  it  was- a  departure  from  the  com- 
plaint, but  the  motion  does  not  pretend  to 
point  out  In  what  tbe  departure  consisted. 
Under  tbe  general  principles  applicable  to 
motions  and  the  pointing  out  the  grounds  of 
the  same,  we  are  of  opinion  that  the  district 
court  was  Justified  in  Ignoring  the  motion, 
which  did  not  In  any  way  Indicate  tbe 
gtounda  of  the  same. 

There  were  a  very  great  many  objections 
to  tt'stimony.  In  overi-ullng  these  objections, 
appellants  contend  that  the  court  erred.  Al- 
most all  of  tbe  objections  can  be  considered 
as  properly  overruled,  because  they  do  not 
point  out  the  grounds  upon  which  appel- 
lants objected.  State  v.  Black,  15  Mont.  148 
iHi  Pac.  674,  with  cases  there  cited.  It  may 
be  that  some  Immaterial  testimony  wu  Mi- 
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Jawed  In  tbe  cue,  and  ponlbly  some  testi- 
B0117  that  was  Incompetent,  but  as  to  all 
■f  It  we  are  oC  opinion  eltber  that  the  objec- 
tton  was  not  suillclentlr  made,  or,  In  tbe 
cases  where  It  may  hare  been  sniBclent^ 
Made,  there  was  no  error  which  was  sotH- 
dently  prejudicial  to  Justify  us  In  rarerslng 
the  Judgment. 

Much  of  the  argument  In  tbe  brief  la  made 
iqion  the  Instmctlons  of  the  court  We  are 
•f  (pinion  that  the  Instructions  fairly  pre- 
sented to  the  Jury  the  Issues  set  up  In  the 
Readings,  and  brought  before  the  Jury  by 
evidence  The  court  instmcted  upon  these 
Issues  consistently  wttti  tbe  Tlew  that  we 
have  above  expressed  as  to  what  was  the 
real  gist  of  tbe  action. 

We  haTe  discussed  this  appeal  from  tbe 
point  of  view  of  tbe  plaintiff  only.  It  Is 
sufficient  to  say  that,  as  appellants  them- 
selves remark,,  tbe  case  of  the  Intervraer 
must  go  with  that  of  the  plaintiff.  It  Is 
thereftnv  ordered  that  both  as  to  Intervener 
and  plaintiff  the  Judgment  and  order  d«uy- 
iBg  a  new  trial  are  affirmed.  AJUrmed. 

PBMBBUTON,  C.  J.,  coDCUrs.  HUNT,  J., 
being  disqnallfled,  takes  no  part  In  tbe  fore- 
gtrfng  opinion  or  decision. 


McOOBMICK  HARYBSTINO-^tiAOH.  GO. 
V.  BEINEB  ct  aL 

(Osnt  of  Appeals  of  Bontheni  Depart- 

ment, EL  D.   Oct.  7.  1886.) 

AflfWK  ON  NoTS— Dkhul  or  Bzscdtiov— Burabn 

Ot  PnOOr— OdaUKTT— CONSTRTTOTUn^ 

Fin  Di  NOs— A«B8. 

1.  Where  a  verified  aoawer  deoiM  the  execa- 
tfoD  of  tbe  instiumeDt  lued  on,  the  harden  of 
provifis  its  execation  rests  Dpon  the  plaiutitE, 
and  sach  Instrument  is  incompetent  as  evidence 
against  the  party  hling  such  verified  answer, 
hi  the  abeecce  of  evidence  taidlng  to  establlah 
hs  execution  by  said  party. 

2.  Where  a  contract  of  guaranty  baa  attach- 
ed to  it  a  notation  that  it  is  HOhject  to  a  con- 

.  tract,  tbe  guamnty  sad  contract  most  be  cou- 
atrned  together  as  ooe  transaction. 

3.  Where  a  defendant  claims  that  the  nota- 
tk>D,  "Subject  tn  contract  with  McCormick  Har- 
vesting-MachiDe  Company,"  which  is  attached 
to  a  contract  of  guaranty,  refers  to  an  orai  coo- 
tract,  and  tbe  plaintiff  claims  that  euch  notation 
refers  to  a  written  contract,  which  by  its  terms 
does  not  provide  for  auch  gnaran^,  held,  that  a 
■eaeral  ondiug  of  the  jury  tot  the  defendanta 
■  a  finding  that  the  notation  refers  to  the  oral 
eoDtract. 

4.  Where  a  km  occurs  by  reason  of  aae  par- 
ty's failure  to  fulfill  its  part  of  a  conttsct.  It 
cannot  recover  the  amoont  of  soch  loss  from 
the  other  party  to  the  cratract. 

<8yllabns  1^  the  GoortJ 

Error  from  district  coor^  Crawford  count/; 
J.  &  West,  Judge. 

Action  by  the  UcOormlA  Harvestlng-Ma- 
chlne  Ccmpany  against  Qwrge  B.  Reiner  and 
J.  G.  Prentice^  partnera  aa  R^ner  A  Prentice. 
Judgment  for  defandant%  and  plaintiff  iMlngs 
mot,  AflSnned. 


This  action  was  brou^t.ln  the  district 
court  of  Orawfocd  county,  Kan.,  by  the  plain- 
tiff, to  recover  from  Uie  defendants  tbe 
amotmt  due  upon  three  promissory  notes  ex- 
ecuted by  Ueorge  Sallsbery,  which  contained 
tbe  following  Indorsement: 

"Pw  value  received,  I  <v  we  beret^  gnar^ 
anty  the  payment  of  tbe  within  note  at  ma- 
turity or  at  any  time  thereafter,  and  waive 
demand,  protest,  and  notice  of  nonpaymait 
thereof.   Rdner  A  Prentice. 

"Subject  to  contract  with  McOomddc  Har- 
veatlng-Macbine  Go." 

After  setting  out  the  notes  and  tbe  Indme- 
mmt  thereon,  tbe  petition  contains  the  fol- 
lowtaig  averment:  "Plaintlfl  further  aays 
that  said  notes,  and  each  of  them,  were  In- 
dorsed, guarantied,  and  agreed  to  be  paid  by 
the  said  O.  B.  Reiner  and  J.  G.  Prentlee,  upon 
the  conditions,  and  those  only,  set  out  in  the 
contract  made  with  this  plaintiff  and  said 
defendanta  In  writing,  a  copy  of  which  Is 
hereto  attached,  marked  'Exhibit  D.'  and 
made  a  part  of  this  petition,  and  as  well  a 
part  of  each  tbe  sevenl  causes  of  action 
set  out  herein."  An  o^amlnatlm  of  the  con- 
tract develops  the  following  stetements  in  re- 
gard to  taking,  IndoralnK.  and  dellverii^ 
notes:  •  •  To  tfaorougbly  and  vigor- 
ously canvass  the  above-named  territory  tor 
the  sale  of  said  machines  and  to  sell  to  re- 
aponalble  men  only.  *  *  *  To  draw  all 
notes  taken  for  sales  of  said  machines,  wire, 
twine,  binder  trucks,  bundle  carriers,  payable 
to  the  order  of  the  McCormick  Harveattng- 
Machine  Company  upoo  blanks  furnished  for 
that  purpose,  and  bearing  not  less  ttian  7% 
per  annum  interest  from  July  1  next,  and 
10%  interest  after  due.  To  sell  all  machines, 
wire,  twine,  binder  tracks,  bundle  carriers, 
and  repairs  for  such  prices  and  on  such 
terms  only  as  sboll  be  prescribed  by  the  said 
company  or  Its  general  agent  In  tbe  territory 
above  mentioned,  and  In  case  machines,  wire, 
twine,  binder  trucks,  bundle  carriers,  or  re- 
pairs are  sold  at  a  less  price  or  on  different 
terms  than  so  prescribed  (except  under  writ- 
ten instructions  from  said  company  or  said 
general  agent),  tbe  loss  tn  price  to  be  as- 
sumed by  said  agents,  and  deducted  from 
their  commlsdon.  and  the  notes  taken  on  oth- 
er than  that  prescribed  shall  also  be  taken 
by  said  agent  In  payment  of  their  commis- 
sion. *  *  *  To  settle  for  machines  sold 
cither  by  cash  or  note  at  the  time  of  delivery, 
and  In  no  case  to  warrant  macbines  other 
than  as  specified  In  tbe  regular  warranty  fur- 
nished by  said  company,  and  If  said  a^ent 
shall  deliver  any  machine  for  nse  In  the  tleld, 
or  permit  tbe  use  of  a  machine,  before  It  is 
fully  settled  for  by  cash  or  note,  said  acent 
win  account  and  pay  to  said  company  on  de- 
mand full  price  of  such  machine,  together 
with  Interest  from  July  1  next  and  waive  all 
claims  under  tbe  warranty,  and  further  agree 
to  pay  said  first  party  tjT  coste  or  expenses 
Incurred  on  said  machine.  To  furnish  said 
McGocmlck  Harvesting-Machine  Company  or 
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their  general  acen^  as  soon  aa  called  upon 
after  harrast,  a  foil  and  detailed  account  of 
sales  on  anch  blank  forms  as  shall  be  fur- 
nished for  that  purpose,  and  to  be  prqiared 
for  a  full  and  complete  settlement  at  any 
time  thereafter;  •  •  *  and  In  case  sales 
are  made  to  parties  who  are  discovered  and 
adjudged  by  said  oraiinny  or  their  author- 
ized general  agent  to  nave  been  doubtful  or 
worthless  at  the  time  of  sale,  the  notes  taken 
for  such  sale  shall  be  rec^ved  by  said  agent 
to  apply  on  their  commission  due  on  sales; 
and  It  Is  further  agreed,  In  case  the  said  Mc- 
Cormick  Harrestlng-Machine .  Company  or 
thehr  general  agent  finds  that  any  note  tak- 
en and  passed  upon  at  aettlement  was  doubt- 
ful or  worthless  at  the  time  ot  sale,  then 
the  said  agent  shall  take  the  said  note,  and 
ivplace  It  with  cash  or  notes  secured  by  good 
and  respon^ble  parties  that  shall  be  accept- 
able to  said  company  or  their  general  agent. 
*  *  *  It  Is  distinctly  underatood  and  agreed 
that  the  said  party  of  the  second  part  is  to 
rec^re,  tai  the  capacity  of  agait  of  the  party 
ot  the  flrat  part,  and  not  otherwise,  all  mon- 
^s,  notes,  proper^,  or  other  security  glren 
or  token  In  payment  for  machines,  or  for 
wire,  twine,  bindo:  trucks,  bundle  carriers, 
r^alrs,  or  other  property  sold  by  them  fur 
said  cnnpany;  and  said  agents  further  agree 
not  to  retain,  on  account  of  commission  or 
other  claims  against  the  said  McGormldc 
Harvesting-Machine  Company,  any  money, 
notes,  or  other  property  recefred  from  sales 
of  machines,  wire,  twine,  binder  trudcs,  bun- 
dle canlen,  repalra,  or  any  other  property, 
or  collection  <a  notes  or  accounts,  but  to 
promptly  remit  all  moneys,  notes,  or  other 
property  to  said  anni>any  or  their  anthorixed 
general  agent,  leaving  the  commissions  and 
other  datans  to  be  determined  and  paid  at  set* 
tlonent  *  *  *  It  Is  further  mutually 
ameed  that  said  HcOormick  Harvesting-Mar 
chine  Company  shall  at  all  times  have  ex- 
clusive and  entire  omtrol  over  all  orders,  con- 
tracts, accounts,  notes,  moneys,  and  assets,  or 
other  property  accruing  and  growing  out  6t 
sales  of  said  machines,  wire,  twine,  binder 
tnH^  bundle  carrien,  repairs,  or  other  prop- 
erty, whether  for  this  or  previous  yeara,  and 
may  at  any  time  annul  and  determine  this 
and  prior  contracts,  and  take  possession  of  all 
notes,  accounts,  moneys,  machines,  wire, 
twine,  binder  trucks,  bundle  carrien,  repairs, 
and  other  property  In  the  hands  of  said  Rein- 
er &  Prentice  by  virtue  herettf." 

The  defendant  J.  O.  Prentice  denies  under 
oath  the  execution  of  the  written  Indorse- 
ment and  warranty  by  Relnw  ft  Prentice. 
The  answer  of  George  E.  Belner  admits  the 
execution  of  the  contract  ot  agency  but  al- 
leges "that,  at  the  time  the  guaranty  on  the 
back  ot  said  promissory  notes  set  out  and 
described  In  plalntlfl'a  petition  were  execut- 
ed, a  verbal  agreemmt  was  entered  Into  be- 
tween  himself  and  said  plaintiff,  by  ftud 
through  Its  general  agent.  1^  the  terms  of 
which  said  plaintiff  agreed.  In  consIderatlMi 


of  the  guaranty  placed  upon  said  notes,  to 
return  said  notes  to  these  def^danta  for  the 
purpose  of  getting  further  security  thereon, 
and  thus  making  said  notes  good  and  collect- 
ible; that  said  agreement  was  nferred  to  In 
said  guaranty  in  the  following  words,  to  wit: 
"Subject  to  contract  with  MeOormltdc  H.  ft 
M.  Company."  The  defendant  Reiner  also 
alleges  that  the  plahitlff  failed,  nei^ected,  and 
refused  to  return  the  notes  according  to  said 
verbal  agreement,  and  did  not  attempt  to  coU 
If  ct  them,  or  send  them  to  this  defendant,  or 
elthw  of  these  d^endants,  for  the  purpose  of 
obtaining  more  security,  or  for  the  purpose 
of  ndlectlon,  as  it  had  agreed  to  do;  that 
at  the  time  the  mak^  of  said  notes  was 
rea^  and  filing  to  obtain  good  security  up- 
on said  promissory  notes,  and  thta  d^ttidant 
could  have  soon  made  said  notes  collectible; 
that  by  reasmi  of  said  negligence  vt  said 
plaintiff  the  said  promissory  notes  became 
worthless  and  the  maker  thereof  insolvent 
The  answer  also  alleges  that  the  plaintiff 
failed  to  offer  said  notes  to  the  said  defend- 
ants as  commission  tar  the  sale  ot  goods  ot 
the  said  plaintiff,  upon  whi(A  the  said  de- 
fendants were  entttled  to  commlsiiona,  as  by 
the  contract  of  agen<7  it  was  their  duty  to 
do,  and  that  they  were  unable  to  protect 
themselves  at  a  time  when  they  could  have 
done  so  by  obtaining  further  security,  or  by 
collection  of  the  same  from  the  maker  there- 
of at  a  time  when  he  was  scdvent  and  able 
to  pay.  The  answer  also  all^  that  the 
guaranty  on  the  notes  was  made  long  after 
the  notes  were  executed,  and  without  consid- 
eration. 

Judgment  was  rendered  for  defendanta, 
and  against  the  plaintiff,  for  costa,  who 

brings  the  case  here  tor  review. 

Wells  ft  Wolly,  for  plaintiff  In  mor. 
Brown  ft  Russell  and  FvMer  ft  Bandolph, 
for  defendants  In  oror. 

PBNNISON,  J.  (after  staUng  the  facta>. 
So  far  as  the  defendant  Prentlee  Is  coa- 
cemed,  there  la  no  cont«ition  that  he  In  pet: 
son  signed  lAe  guaranty.  The  firm  name, 
Reiner  ft  Prentice,  waa  signed  by  George  E. 
Reiner.  The  evidence  discloses  the  fact  that 
Reiner  ft  Prentice  wen  In  partnership  in 
the  hardware  and  machine  business,  and 
there  is  no  evidence  that  either  one  had  any 
authority  to  bind  the  partnerahlp  by  Indws- 
Ing  or  graurantying  notes,  or  to  go  security 
for  third  persons.  "It  Is  no  part  of  the  busi- 
ness of  a  partnerahlp  to  give  a  guaranty  of 
or  become  surety  for  the  payment  of  the 
debts  of  othera,  or  to  bind  Its  credit  to  third 
persons.  The  holder  of  a  note  made  or  In- 
dorsed by  one  partner  without  tiie  consent 
of  the  firm  therefor,  who  knows  that  the 
signature  of  the.  firm  was  given  for  the  pur- 
pose of  accommodation*  or  as  surety,  cannot 
recover  as  against  the  partnerahlp,  though 
the  partner  who  thus  uses  the  firm  name  Is 
himself  bound  as  though  he  had  given  his 
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Indirldual  slKtiatiire."  17  Am.  &  Kng.  Sue. 
Ijiw,  1021. 

It  la  conteDded  by  tbe  platatlff  that  Reiner 
Binned  the.  guaranty  upon  the  notes  in  ful- 
flllment  of  the  written  contract  between  the 
plaintiff  and  defendants.  A  careful  exam- 
ination of  tbe  contract  fails  to  support  the 
contention.  It  Is  provided  that  if  sales  are 
made  to  parties  adjudged  by  the  company 
to  have  been  doubtful  or  worthless  at  time 
of  sale,  tbe  notes  taken  for  such  sale  shall 
be  taken  by  Reiner  &  Prentice  to  apply  on 
their  commission.  It  is  also  provided  that, 
if  the  company  finds  that  any  note  passed 
ui>on  at  settlement  was  donbtfnl  or  worth- 
leaa  at  the  time  of  sale,  then  Reiner  &  Pren- 
tice shall  take  the  note,  and  replace  it  with 
cash  or  notes  secured  by  good  and  responsible 
parties  acceptable  to  the  company.  All  that 
tbe  contract  stipulates  is  that  Reiner  &  Pren- 
tice shall  take  the  doubtful  or  worthless  note* 
for  their  commission,  or,  after  settlement,  take 
the  notes,  and  replace  them  with  cash  or 
acceptable  notes.  There  is  no  contract  to 
guaranty  the  notes.  If  Reiner  &  Prentice, 
or  either  of  them,  guarantied  the  notes,  they 
certainly  must  have  done  so  in  pursuance  of 
some  contract  other  than  the  written  con- 
tract of  agency.  It  therefore  follows  that 
the  signature  of  the  firm,  executed  by  Reiner 
upon  the  notes,  did  not  bind  Prentice.  Pren- 
tice denied  the  execution  of  the  guaranty 
under  oath,  and  no  error  was  committed  by 
the  court  in  excluding  the  introduction  of 
ttie  note  as  evidence  against  Prentice  until 
its  execution  by  him  had  been  proven.  The 
demurrer  of  Prentice  to  the  evidence  of  the 
plaintiff  as  to  him,  was  properly  sustained. 

As  to  the  transaction  between  Reiner  and 
Rood,  tbe  agent  of  tbe  company,  It  appears 
from  tbe  testimony  that  Rood  was  present 
for  tbe  purpose  of  making  a  settlement  with 
Reiner  &  Prentice  on  behalf  of  the  com- 
pany, and  the  company  ratified  his  actions 
in  making  the  settlement.  Rood  testifies  that 
tbe  contract  mentioned  in  connection  with 
the  guaranty,  and  to  which  the  guaranty 
was  subject,  was  tbe  written  contract  of 
agency.  Reiner  testifies  that  it  was  the  oral 
contract  mentioned  in  tbe  answer  of  Reiner. 
Tbe  finding  of  the  court  settles  this  in  Rein- 
er's favor.  The  plaintiff  contends  that  this 
contradicts  the  terms  of  tbe  written  con- 
tract of  agency,  and  is  contrary  to  it,  and 
that  Rood,  being  a  traveling  salesman,  and 
not  a  general  agent,  tiad  no  authority  to 
make  such  deviation  from  the  terms  of  tbe 
written  contract.  As  already  stated,  the 
written  contract  did  not  provide  for  the  guar- 
anty of  notes  by  Reiner  &  Prentice.  It  ap- 
pears that  Rood  objected  to  the  notes  upon 
the  settlement  It  was  therefore  tbe  duty 
of  Reiner  &  Prentice  to  take  the  notes  upon 
their  commission.  There  was  no  commis- 
sion coming  to  them,  but  Reiner  told  Rood 
that  he  could  get  tbe  father  of  SaUsbery  to 
algn  tbe  notes,  as  that  was  tbe  agreement 
wtaen  the  notes  were  taken,  and  Rood  said 


that  would  be  satisfactory.  Sai]sbery*s 
father  lived  in  the  country,  and  Reiner  tes- 
tified that  he  (Reiner)  signed  the  guaranty 
to  the  notes  so  that  Rood  could  send  in  the 
complete  settlement,  upon  the  terms  stated 
In  tbe  verbal  contract,  that  tbe  company 
should  return  the  notes  to  Reiner  at  once, 
so  that  he  could  obtain  tbe  surety,  at  which 
time  Reiner  &  Prentice  should  be  released 
from  the  guaranty. 

The  contract  of  guaramty  must  be  con- 
strued with  the  contract  with  the  company 
to  which  the  notation  referred.  They  were 
executed  at  the  same  time,  as  parts  of  one 
and  the  same  transaction.  The  notation  was 
sufficient  to  put  the  company  upon  inquiry 
as  to  what  contract  was  meant  It  has  no 
right  to  presiune  it  meant  the  written  con- 
tract of  agency,  for  the  contract  of  agency 
did  not  provide  for  a  i>ersonaI  guaranty. 
Tbe  finding  of  tbe  Jury,  approved  by  tbe 
court,  settles  the  fact  that  the  notation  re- 
fers to  the  oral  contract  Tlie  company 
failed  to  carry  out  its  part  of  said  contract, 
and  because  of  its  failure  the  loss  accrued. 
Having  failed  to  perform  its  part  of  the  con- 
tract. It  cannot  recover.  The  Judgment  of 
the  district  court  la  afflrmed.  All  the  Judges 
concnrrlng. 


8TATB  V.  MITCHBLL. 
(Court  of  Ai^ttls  of  Kansas,  Southern  Depart- 

ment,  &.  D.    Oct  6,  1896.) 
iMTOXlciTiiio  LiquoRS— Iu:.BOAL  Balb— iHsrauo- 

TION8. 

LTtme  Is  abundant  evidence  in  this  case 
which  tends  to  prove  that  the  defendant  sold 
bitoxlcatins'  liquors  to  "ISdward  Herald,"  in- 
stead of  "Edwin  Herald,"  and  to  establish  tbe 
faot  that  "Edward"  Is  intended  when  the  word 
"Edwin"  Is  nsed. 

2.  ^e  evidence  in  this  case  has  been  care- 
fully examined,  and  tbe  instructioiiB  siTen  by 
the  court  correctly  state  the  law  applicable  to 
the  issnes  and  the  facts  which  the  evidence  tends 
to  establish. 

(Syllabus  by  the  Gonrt) 

Appeal  from  district  court,  Osage  coonty; 
WUliam  Thomson.  Judge. 

Robert  Mitchell  was  convicted  of  selling  In- 
toxicating liquors,  and  appeals.  Afflrmed. 

Ellis  Lewis,  for  appellant  T.  B.  Dawes, 
Atty.  Gen.,  and  Qeo.  W.  Wolf,  Co.  Atty.,  for 
tbe  State. 

DENNISON,  J.  This  action  was  brought 
before  a  Justice  of  tbe  peace  In  Osage  county, 
Kan.,  tbe  state  of  Kansas,  as  plaintiff, 
agabist  Robert  Mlteheli.  as  defendant,  char- 
ging htm  upon  two  counts  with  Illegally  sell- 
ing Intoxicating  Uqoots.  Tbe  case  was  tried 
by  the  Justice  with  a  Jniy,  and  a  verdict  and 
Judgment  of  guilty  rendered.  Tbe  case  was 
appealed  by  the  defendant  to  the  district  court 
and  at  Its  June,  A.  D.  1895,  term»  was  tried 
by  said  court  with  a  Juiy,  and  a  verdict  of 
giUlty  returned,  and  Judgment  rendered  thexe- 
<HL  A  motion  ft>r  a  new  trial  was  orermled. 
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and  tbe  defendant  appeals  to  tills  court  for  a 
review  of  the  errors  alleged  to  have  been  com- 
mitted In  the  dtotrlet  court. 

At  the  dose  of  the  plalntlfTfl  evidence,  the 
county  attorney  waB  required  to  elect  upon 
which  sales  he  would  rely  for  a  conviction,  and 
be  made  the  following  election:  (1)  Un  the 
first  sale  ot  beer  to  Edward  Herald,  on  or 
about  the  middle  of  Januaiy,  1895;  (2)  and 
tbe  first  sale  of  beer  to  Edward  Herald  after 
one  Charles  Herald  had  come  Into  the  defend- 
ant's place  of  business,  on  the  13th  day  of 
February,  1805.  The  defendant  contends  that 
all  the  testimony  proves  the  sales  to  have  been 
made  to  "Edwin  Herald,"  instead  of  to  "Ed- 
irard  Herald."  The  complaint  was  subscribed 
and  Bwom  to  by  Edward  Herald.  The  first  wit- 
ness called  by  the  nate  was  Edward  Herald. 
He  testified  that  be  bought  Intoxicating  liquors 
of  Mitchell  about  the  middle  of  January,  1H95, 
and  on  tbe  13th  of  Febniaiy,  18<J5.  He  also, 
on  cross-examination,  testified  as  follows: 
••Queation.  You  have  a  brother  named  Edwin? 
Ans.  No,  sir;  I  am  tbe  man  myself.  Ques- 
tion. Well,  your  name  Is  Edward?  Ans.  Yes, 
sir.  Question.  Yon  have  no  brother  named  Ed- 
win? Ans.  No,  air."  Tbe  only  time  Edward 
Herald  Is  referred  to  as  "Edwin"  Is  to  tbe  ex- 
amination of  Charles  Herald,  who  refers  to  him 
once  as  "brother  Edwin."  Whether  or  not  this 
is  an  error  of  tbe  stenographer  does  not  ap- 
pear. James  Cann  testifies  that  he  knows  Ed- 
ward Herald,  and  was  In  Mitchell's  place  of 
bnslnesB  with  him  but  once,  and  that  was  In 
January  or  Februaiy,  1895,  and  bis  descrip- 
tion of  the  transactions  was  similar  to  those 
described  by  Eidward  Herald.  There  is  abun- 
dant evidence  tending  to  prove  that  MItcheU 
■old  to  "Edward  Herald"  <m  or  aboot  Janaai7 
15,  1805,  and  February  IK.  IKK*. 

Tbe  other  error  complained  of  !■  tint  tbe 
oenrt  erred  In  gtrlng  the  thirteenth  Inatmctlon, 
which  FMda  aa  follows:  "There  has  beni  some 
testimony  Introduced  tending  to  show  that  tbe 
defendant  was  not  in  bnsinesa  at  the  dme  at 
which  It  IB  dalmed  he  committed  the  otrwaea 
cbarged.  This,  however,  even  if  ^oved,  would 
not  warrant  you  In  finding  tbe  deffendaat  not 
cuflty  U  tbe  evidence  otherwlae  idiould  convince 
you  bcywd  a  reasonable  doubt  But,  If  It  la  a 
fact  that  be  was  not  in  busluess  at  that  time, 
then  such  tact  to  a  circumstance  which  you 
should  consider  with  all  the  other  erldence.  to 
enable  yon  to  determine  his  guilt  or  Innocoice 
of  the  offenses  charged,  and  eacb  of  them." 
We  see  notUng  wrong  In  this  instruction. 
Tbe  defmdant  la  charged  with  unlawfully  sell- 
ing. He  la  not  charged  with  running  a  place 
as  a  nuisance.  If  he  sold  unlawfully,  be  Is 
guilty,  whether  he  ran  a  place  of  business  or 
not.  The  defendant  contends  that  aa  the  coun- 
ty attorney  relied  for  a  conviction  upon  the  sec- 
ond coimt,  upon  a  sale  "after  one  Charles  Her- 
ald had  come  Into  the  defendant's  place  aC 
business,"  It  must  be  shown  that  he  was  In 
business  at  that  time,  or  a  conviction  could  not 
be  nstalned,  and  therefore  the  thirteenth  In- 


struction was  wrong.  Tbe  eleventh  tastme- 
tion,  given  by  tbe  court,  reads  as  follows: 
"You  are  further  Inatructed  that  the  state  baa 
elected  to  rely  for  a  conviction  of  the  defendast 
of  the  charge  contained  In  the  second  count  of 
the  complaint  upon  an  alleged  sale  of  beer  ta 
Edward  Herald  after  one  Charles  Herald  had 
come  into  the  defendant's  place  of  bostnesB.  ob 
tbe  13th  day  of  February,  1895;  and  If  you  be- 
lieve from  the  evidence,  beyond  a  reasonabto 
doubt,  that  the  defendant  did  sell  to  tbe  satd 
Edward  Herald  beer  on  said  occasion,  being 
tbe  first  sale  at  said  time,  and  tbat  said  bmr 
was  Intoxicating  liquor,  and  tbat  the  defendant 
at  the  thne  bad  no  permit  to  sell  intoxicating 
liquors,  as  provided  by  law,  and  this  sale  totdc 
place  at  Osage  county,  and  state  of  Kanaaa, 
you  win  find  the  defendant  guilty  as  chained 
in  tbe  second  count  of  said  complabit;  otber- 
wlse,  you  shall  acquit  the  defendant  of  said 
charge."  The  term  "defendant's  place  of  bnsl- 
ness,"  In  the  dectlon  of  the  county  attorney, 
bad  relation  to  tbe  first  sale  to  Eklward  Herald 
after  Charles  Herald  had  Joined  the  party.  It 
was  used  to  fix  tbe  time  of  tbe  sale  of  Febru- 
ary 13, 1805.  Edward  Herald  had  testified  tbat 
he  bad  bought  and  paid  for  beer  of  MItcbdl  In 
a  building  which  he  had  (4iarge  of,  and  was 
running,  on  the  north  side  of  Main  street,  M 
Carbondale,  Usage  county,  Kan.,  and,  among 
otbera,  his  brother  Charles  was  present  at  tlie 
time  he  made  tbe  purchase.  Charles  Herald 
testified  that  he  wanted  to  find  Jack  Urey,  an4 
that  be  went  into  Mltchell'a  place,  and  that 
Urey  and  Steffe  and  Ed.  were  tbere^  and  tbat 
Mltcbdl  vras  there,  making  tn  all,  Indod- 
ing  the  witness,  and  that  MItchdl  stdd  tbem 
beer  brar  times,  end  that  dnce  or  twice  be  saw 
his  brother  pay  for  the  beer.  During  tbe  In- 
troduction of  the  testimony,  the  {dace  when 
the  liquor  la  alleged  to  have  been  sold  was  r- 
flerr^  to  r^ieatedly  by  the  attorneys  npoa 
both  sides,  and  by  the  witnesses,  by  such 
names  as  '^Mitchell's,*'  "MItcbeU's  place  of 
bnsinesa,"  and  "The  Iron  Clad."  Tbe  dtfenss 
attempted  to  show  tiiat  MltcheD  had  ceased 
doing  business  there  about  tbe  5th  or  Stb  ot 
January,  ISXSi.  There  Is  no  contentlwi  that 
the  place  was  not  Mitchell's  place  of  bualnesi 
prior  to  tbat  time.  Tbe  term  "defendant's 
place  of  business,"  as  used  tn  the  cotmty  at- 
torney's election,  was  a  deserlptlTe  tenn;  used 
only  to  establitfh  the  time  the  sate.  Tbs 
time  was  **after  one  Charles  Herald  bad  come.** 
Where?  Into  the  place  the  attorneys  and  wit- 
nesses had  all  described  as  "Mitchell's  place 
at  business.**  Into  tbe  buIUlng  where  the 
llqnora  were  alleged  to  have  been  sold  and 
drunk.  The  Instruction  complained  of  made 
no  mention  of  defendant's  place  of  bndness  as 
a  descriptive  term,  but  on|y  as  to  the  fiict 
whether  the  dehsndant  was  engaged  In  bud- 
ness  at  the  time  he  Is  alleged  to  have  made 
the  unlawful  sales.  We  think  the  Instmctkm 
was  not  erroneous.  Tbe  jndgmoit  of  tbe  dis* 
trict  court  la  affirmed.  All  the  JaOgoi  oon- 
cuiTlng. 
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WESTERN  NAT.  BANK  OF  YORK.  PA^ 
T.  LONG  et  «1. 

(ODDit  of  Appeal!  of  Soathem  Depart- 

mfot.  K.  D.    Oct  8,  1896.) 

AMHQirMiNT  roR  Bbnbvit  of  Crxditors— Aotior 
AOAmaT  AasiONOK. 

Shulkburg  Baok  v.  Eaetern  BaDking  Co. 
{Kmn.  App.)  ^  Pac.  836,  cited  and  foUowed. 
(SrUabns  hy  the  Court.) 

Appeal  from  district  court,  Linn  cotinty;  8. 
H.  Allen,  Judge. 

Action  by  the  Weetem  National  Bank  of 
York,  Pa.,  against  O.  L.  Long  and  the  Baat- 
em  Kanaaa  Banking  Company.  From  a 
Jttdxment  OTcmiUng  a  demnrrer  to  defend- 
ants* answer,  piaintHr  appeals.  Berwsed. 

Jamm  D.  McFariand,  fbr  ptalntlfF  In  er> 
ror.  James  D.  Snoddy,  (or  defendants  In  er- 
ror, 

DENNI80N,  J.  Ttie  fkets  In  tUs  case  and 
ttae  qaestloiis  of  law  InTolred  are  precisely 
the  same  as  In  the  case  of  Shullsbuiig  Bank 
T.  Eastern  Kansas  Banking  Co.,  42  Pac.  835. 
decided  In  this  court  December  4,  1685;  and 
apon  ttae  anthorlty  of  that  case  ttae  jud^ent 
of  ttae  district  court  Is  reversed,  and  the  case 
remanded,  with  Instructions  to  sustain  ttae 
demurrer  of  the  plaintiff  below  to  the  answer 
ot  the  defendants  below.  All  the  Judges  con- 
currlng. 


WHSTEBN  NAT.  BANK  OF  TOBK,  FA., 
T.  SIMMONS  et  at 

(Ooort  of  Appeals  of  lOmsaa,  Southern  Depart- 
ment, E.  D.   OcL  6,  1S90.) 

AonOH  AOAIHST  AhSIOXOB  FOB  BSSBIIV  OV 

Crbditors. 

Shnllfitnirg  Bank  t.  Eastern  Kansas  Bank- 
ing Co.  (Kan.  App.)  42  Pac  83S,  dted  and  fol- 
towed. 

^Ilabns  by  the  Court) 

Appeal  from  district  court,  Unn  county; 

S.  H.  Allen.  Jud^e. 

Action  by  the  Western  National  Bank  of 
York.  Pa.,  a^loHt  A.  F.  Simmons  and  the 
Elastem  Kanas  Banking  Company.  From  an 
order  overruling  a  demurrer  to  the  anawer, 
plaintiff  brlUf^s  error.  Reversed. 

James  D.  McF^rland,  for  plaintiff  In  ernff. 
James  D.  Snoddy,  for  detaidantt  in  error. 

DENNIRON.  J.  The  facts  In  this  case  and 
the  qnesttomi  of  law  Involved  are  precisely 
the  ssnie  as  in  the  case  of  ShuUsbnrg  Bank 
T.  Bastem  KanF:^  Bankli^  Co.,  42  Pac.  835, 
decided  In  rhls  court  December  4,  181)5;  and 
upon  the  authority  of  that  case  ttae  Judgment 
of  the  district  court  Is  reversed,  and  the  case 
remanded,  with  instructions  to  sustain  the  de- 
murrer of  the  plaintiff  below  to  the  answer  of 
the  defendants  below.  AU  the  Judges  eonr 
coning. 


GREENLEE  v.  SMITH. 
(Court  of  Appeals  of  Kanaaa,  Soathem  Del»Br^ 

ment,  E.  D.  Oct.  7.  1896.) 
Bona  Fids  Forohabrk— EjEOTHaST— Lihitatioss. 

1.  Where  A.  kIIb  real  estate,  and  executes 
and  delivers  a  WArranty  deed  thereto  to  the 
purchaser,  B.,  which  sakl  deed  Is  acknowledged 
before  C,  as  notary  public,  and  is  delivered  to 

B.  through  C,  held,  that  G.  had  notice  of  the 
title  of  B.  to  said  real  estate. 

2.  Wb««  A.  s^la  real  estate,  and  executes 
and  delivers  s  wuran^  deed  thereto  to  the  pur- 
leaser.  C,  whidi  said  deed  is  aeknowleuKed 
before  C,  as  tictary  public,  and  where  C.  bad 
notice  that  A.  bad  formerly  sold  said  real  estate, 
and  executed  and  d^vered  a  deed  thereto  to 
the  former  pnrehaser,  B..  MM,  that  the  deed  to 

C.  was  invalid  as  against  B.  his  grantees  or 
BSHigns. 

3.  A  person  who,  under  a  tax  deed,  claims  ti- 
tle to  real  estate  wbfeh  is  in  the  possession  of 
another,  must  bring  an  action  for  the-  recovery 
thereof  within  two  years  from  the  time  sucn 
action  might  first  have  been  brought,  or  his 
right  to  recover  Bncb  real  eetnte  under  such 
deed  will  be  barred  by  the  statute  of  limita- 
ti<ws. 

4.  In  an  action  of  ejectment  It  is  error  for  the 
court  to  admit  In  evidence,  to  establish  title  In 
the  plaintiff,  an  invalid  deed  or  a  tax  deed 
barred  by  the  statute  of  limitations. 

6.  In  an  actiMi  of  ejectment,  where  the  cla^ 
of  title  in  the  plaintiff  Is  founded  upon  three 
sqmrate  tmnsacticMis  and  attnapted  convey- 
ances, two  of  whicb  are  Improperly  admitted, 
by  reason  of  whkh  a  new  trial  most  be  grant- 
ed, and  where  no  separate  findings  are  made 
by  the  court  upon  the  Issues  raised  upon  th<^ 
other  trassaction  or  attempted  conveyance,  and 
no  attempt  is  made  in  tJie  briefs  to  discuss 
separately  the'  gaestions  raised  by  said  Issue, 
we  must  decline  to  define  the  righM  of  the  par- 
ties  ander  soch  issue. 

(Syllatms  by  the  Court.) 

Appeal  from  district  comt,  Miami  county; 
John  T.  Burrts,  Judge. 

Tbis  is  an  action  in  ejectment,  toought  In  the 
district  court  of  Mismt  county,  Kan.,  by  H.  B, 
Smltb,  as  plaintiff,  against  Paul  Greenlee  and 
wife,  as  defendants,  to  recover  the  possession 
of  tot  20  in  block  10  In  the  city  of  Osavratomle, 
in  said  cotm^  and  state.  The  petition  alleges 
that  tbe  plaintiff  Is  the  ovrner  In  fee  simple 
and  entitled  to  the  Immediate  possession  there- 
of, and  that  for  a  long  time  he  has  unlawfully 
been  kept  out  of  such  possession  by  tbe  de- 
fendant Greenlee.  Mrs.  Greenlee  filed  a  dis- 
claimer. Qreeniee  denied  all  tbe  allegatlcmfl  of 
the  petition,  except  what  were  expressly  ad- 
mitted, and  admitted  that  he  was  at  the  com- 
mencement of  the  action  in  tbe  actual,  open, 
and  notorious  possessifm  of  the  lot,  and  bad 
been  in  possession  thereof  for  man  than  three 
years  last  past,  and  pleaded  the  statute  of  lim- 
itations. At  the  trial  of  the  action  In  tbe  dis- 
trict court,  it  was  admitted  that  the  title  was 
orlglnaUy  perfect  In  the  Osawatomle  Town 
C<nnpany.  Smith  hitroduced  hi  evidence  a  war* 
ranty  deed  dated  and  acknowledged  Augtist  17, 
1880,  frran  the  Osawatomie  Town  Company  to 
George  Gilmore.  Said  deed  was  signed  by  H. 
H.  Williams  as  president,  and  was  acknowledged 
by  H.  B.  Smith,  as  notary  public.  This  deed 
tmd  never  been  recorded,  and  had  upon  tbe 
msi^  the  fbllowlng  Indorsement: 
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"This  deed  is  surrendered  and  qolbdalmed 
and  aoDulled  to  the  Osawatomle  Town  Com- 
pany, this  26Ui  day  of  March,  1SS7. 

hiB 

"Oeorge  X  OUmore. 
mark. 

"Witness:   W.  H.  Campbell." 

Smith  also  Introduced  In  evidence  the  follow- 
ing receipt,  with  the  Indorsemeota  thereon, 
which  he  claimed  was  executed  and  delivered 
to  him  by  Gllmore,  who  signed  for  himself,  and 
claimed  to  sign  as  the  agent  of  his  wife: 

"$50.00.  Received  of  H.  B.  Smith  the  sum  of 
fifty  dollars,  In  payment  of  the  quitclaim  in- 
ter(  Kt  that  I  hare,  and  Mary  Gllmore,  to  lot 
20,  bloc-k  10,  city  of  Osawatomle;  and  I  certify 
I  have  sold  said  H.  B.  Smith  our  quitclaim  in- 
terest to  said  lot  20,  block  10,  for  |100.00, 
and,  when  we  moke  him  a  deed  for  same,  he  la 
to  pay  me  the  balance,  $00. 

bU 

**George  X  OUmon. 
mark. 

her 

''Mary  X  Olbnore. 
mark. 

"Witness:    W.  H.  OampbelL" 

Indorsed:  "March  26,  1887.  The  balance, 
$50.00,  paid,  by  surrender  of  town  oorapaoy 
deed  in  full  payment" 

Smith  also  Introduced  In  evidence  a  warranty 
deed,  dattxl  and  acknowledged  on  the  26th  day 
of  ilarch,  1S83,  from  the  Osawatomle  Town 
Company  to  H.  B.  Smith.  This  deed  was  sign- 
ed by  H.  H.  Williams,  president  of  the  town 
company,  executed  In  the  presence  of  H.  B. 
Smith,  acting  secretary  of  the  town  company, 
and  was  admowledged  before  H.  B.  Smith, 
notary  public,  and  was  filed  for  record  Febru- 
ary 8,  18S7.  Smith  also  hitroduced  In  evidence 
a  tax  deed  dated  and  acknowledged  on  De- 
cember IS,  1SS3,  and  filed  for  record  on  Janu- 
ary 13,  18S6.  Greenlee  claimed  that  he  fenced 
the  lot,  and  took  possession  of  It,  on  March  25, 
1SS7,  under  a  contract  of  pmvhase  made  with 
George  Gllmore,  and  upon  which  he  had  paid, 
prior  to  that  time,  the  sum  of  one  dollar,  and 
that  he  was  to  pay  the  balance  when  Mr.  Gll- 
more had  fiald  the  taxes  and  executed  a  deed 
of  conveyance.  Mr,  Gre^ee  claims  that  he 
wrote  Mr.  GUmore  a  letter  asking  htm  for  his 
lowest  price  upon  the  lot,  and.  In  reply,  re- 
ceived the  follow^ing  letter: 

"La  Cygne,  Kansas,  March  21,  18S7. 

"Mr.  Paul  Greenlee— Dear  Sir:  Yours  of  the 
19th  recdved,  and  duly  read.  I  cannot  come 
Dp  just  now,  but  U  I  can  get  $30.00  subject 
to  the  taxes,  or  $35.00  and  me  pay  the  taxes, 
I  will  send  or  bring  the  deed  on  them  terms. 
There  Is  a  man  wanting  to  buy  it.  He  was 
wanting  to  trade  me  a  horse,  but.  If  I  can  get 
the  cash,  I  would  rather  have  It  We  are  all 
well  at  the  present  time.  Hoping  to  bear  from 
TOO  soon,  I  will  cloae  for  the  present. 

"Tours,  truly,  George  Gllmore." 

Greenlee  claims  that.  In  an  answer  to  that 
letter,  be  wrote  Mr.  GUmore,  and  accepted  the 
offer.  Gllmore  to  pay  the  taxes,  and  that  he 


sent  him  one  .dollar  with  bis  acceptance  of  this 
offer,  and  that  Mr  QUmore  at  once  came  to 
Osawatomle  to  close  up  the  business  and  com- 
plete the  sale. 

The  case  waa  tiled  before  the  court  without 
a  Jury,  and  Judgment  was  rendered  agalDSt 
Greenlee,  and  In  favor  of  Smith,  decreeing  that 
Smith  was  the  owner  of  the  lot,  and  entitled  to 
the  Immediate  possession  thereof;  and  Greoilee 
brings  the  case  here  for  review.  Reversed. 

Shddon  A  Sb^don,  for  plaintiff  In  error. 
John  C  Sheridan,  for  defendant  In  error. 

DEXNISON,  J.  (after  stating  the  facts). 
The  court  made  no  separate  lindinga  of 
fact  and  the  question  for  us  to  consider  Is 
whether  Smith  established  his  title  to  the 
lot  and  his  right  to  recover  the  same.  He  in- 
troduced evidence  endeavoring  to  prove  his 
title  by  three  different  conveyances  and  trans- 
actions, and  It  must  be  conceded  that,  if 
he  lias  established  a  legal  title  In  himself 
through  any  one  of  these  three  transactions, 
he  is  entitled  to  recover. 

The  conveyance  by  which  Smith  first  at- 
tempted to  obtain  a  title  to  the  lot  was  the 
deed  from  the  Osawatomle  Town  Company  to 
him,  dated  and  acknowledged  March  26,  18S3, 
and  filed  for  record  February  28,  1887.  At 
the  time  this  deed  was  executed,  the  Osa- 
watomle Town  Company  had  conveyed  the 
lot  to  GUmore,  and  H.  B.  Smith,  as  notary 
public,  took  the  acknowledgment  of  H.  II. 
Williams,  president,  to  the  deed;  and  GUmore 
testified  that  he  only  got  a  bond  for  a  deed 
from  Mr.  Williams,  but  that  H.  B.  Smith 
made  out  the  deed,  and  gave  it  to  him;  so 
that  it  cannot  be  said  that  Smith  has  no  no- 
tice of  the  deed  from  the  town  company  to 
Gllmore.  Further  than  this.  Smith,  as  no- 
tary public,  took  the  acknowledgment  of  U. 
H.  Williams  to  the  deed  executed  March  2G, 
1883,  in  which  said  Smith  was  the  grantee. 
An  acknowledgment  of  a  deed,  being  a  qiiasi 
Judicial  proceeding,  must  be  taken  before 
some  oflScer  not  Interested  in  the  land.  Wills 
V.  Wood,  28  Kan.  400.  Brewer,  J.,  In  deliver- 
ing the  opinion  of  the  court  in  the  above 
case,  says  that  a  person,  if  Interested  In  the 
land,  is  Incompetent  to  take  the  acknowledg- 
ment of  a  deed  In  relation  thereto,  "on  the 
principle  that  an  acknowledgment  Is  a  quasi 
Judicial  proceeding,  and  that  no  man  can  sit 
as  a  Judge  in  a  ease  in  which  he  Is  Interest- 
ed." We  must  therefore  hold  that  Smith  did 
not  establish  his  title  and  right  of  possession 
to  the  lot  by  reason  of  the  deed  from  the 
town  company  to  him,  executed  In  1883. 

The  next  attempt  of  Smith  to  procure  the 
title  to  said  lot  was  by  virtue  of  the  tax  deed 
dated  December  18,  1885,  and  recorded  Jan- 
uary 13.  1S86.  It  must  be  conceded  that,  un- 
der our  statute  of  limitations.  Smith  must 
have  brought  bis  action  to  recover  under  said 
tax  deed  within  two  years  from  the  time  the 
action  might  first  have  been  brought  Smith 
could  have  brought  his  action  to  recover  from 
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Greenlee  upon  the  day  that  Greenlee  first 
took  possession  ot  the  lot.  There  is  no  ques- 
tion that  Greenlee  had  possession  of  the  lot. 
The  petition  recites  that  he  had  such  poases- 
slon,  and  the  allegation  of  the  petition  Is  ad- 
mitted in  the  answer.  The  only  evidence  in- 
troduced upon  the  trial  which  fixes  the  date 
when  such  possession  commenced  was  ttiat 
Greenlee  took  possession  of  the  iot,  and 
fenced  It.  on  the  25th  day  of  March.  1887. 
There  is  some  evidence  tendloi;  to  show  that 
the  possession  might  Imve  been  a  few  days 
later  than  this,  but  all  the  evidence  establish- 
ed the  fact  that  It  was  either  on  said  day  or 
very  shortly  thereafter.  Smith  testified  that, 
a  number  of  months  after  he  purchased  the 
lot  from  Gllmore,  he  was  down  in  that  aid  of 
town,  and  saw  a  wire  fence  stretched  around 
the  lot,  and,  after  mailing  some  inquiry, 
found  that  Greenlee  claimed  the  lot  This 
action  was  commenced  on  December  9,  1890, 
wliich  was  three  years  and  about  eight 
months  and  a  half  after  the  25th  day  of 
March,  1887,  and  was  certainly  more  than 
two  years  after  Smith  might  have  first  com- 
menced an  action  to  recover  under  the  tax 
deed.  Therefore  Smith  Is  not  entitled  to  re- 
cover under  the  tax  deed,  for  the  reason  that 
hie  right  of  action  is  barred. 

Smith's  next  and  last  attempt  to  obtain  the 
title  to  said  lot  was  tbe  transaction  between 
him  and  Gllmore  on  March  26,  1887,  vrhm 
Smith  contracted  with  Gllmore  JFor  his  Inter- 
est in  Bald  lot,  and  paid  him  $50,  for  which 
Gllmore  gave  him  the  receipt  mentioned 
above.  Dnring  the  conversation,  and  after 
the  receipt  had  been  given,  Smith  ascertained 
that  Gllmore  had  the  original  deed  which  be 
had  received  from  the  town  company,  and 
that  it  was  unrecorded,  when  Smith  paid  him 
the  other  $50,  upon  hla  making  tbe  indorse- 
ment mentioned  above,  upon  the  receipt,  and 
also  tbe  qnltclaim  Indorsement  i^n  the  deed. 
Upon  this  Uwt  transaction,  Smith  takes  noth- 
ing by  reason  of  the  registry  laws,  as  none 
of  the  papers  were  filed  for  record.  He  takes 
only  what  Interest  GllmOTe  had  In  the  lot 
on  March  26,  1887,  at  which  time  Gllmore 
quitclaimed  to  the  town  company,  and  also 
in  his  receipt  certified:  **I  have  sold  said  H. 
B.  Smith  OUT  quitclaim  Interest  to  said  lot 
20,  block  10.  for  $100."  At  that  Ume,  or  at 
least  very  soon  thereafter,  Greenlee  was  In 
posseaticm  of  said  lot,  under  a  claim  of  title 
by  virtue  ot  the  offer  of  Gllmore  contained 
tat  the  letter,  and  his  claim  of  acceptance 
thereof.  It  may  be  said  that  the  general  find- 
iag  of  the  court  is  a  finding  in  Smith's  favor 
vpon  this  trauBaction.  Each  side  set  up  a 
claim  to  the  lot  and  the  court  decided  in 
favor  of  Smith.  We  are  unable  to  say  wheth- 
er the  finding  was  predicated  upon  the  tax 
deed  or  the  deed  of  1883  or  the  last  transac- 
tion. Tbe  tax  deed  was  barred,  and  tbe  deed 
of  1883  was  Invalid,  and  the  court  erred  in 
admitting  edtbor  one  of  them  in  evidence. 
For  this  error  a  new  trial  must  be  granted. 
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We  will  not  attempt  to  define  the  rights  of 
the  parties  under  the  last  transaction,  for  the 
reason  that  no  finding  was  made  by  the  court 
upon  this  transaction,  except  the  general  find- 
ing, and  the  case  is  not  properly  briefed  upon 
this  question.  Upon  a  retrial  of  this  case, 
with  the  above  incompetent  evidence  elimi- 
nated, the  questions  involved  will  be  very 
much  simplified.  The  Judgment  of  the  dis- 
trict court  is  reversed,  and  the  cause  remand- 
ed for  a  new  trlaL  All  the  judges  concurring. 


ATCHISON,  T.  &  S.  F.  B.  CO.  v.  TODD. 

(Court  of  An>eali  of  Kaoaaa,  Sotdhera  Depart- 
ment, a  D.    Oct  6^  1886.) 

ABtioniiMTB  OF  Error  —  Appbalablr  OBDn  — 
SpEcirioATioNs  or  Bkbob— Grast 
or  Nbw  Thial. 

1.  Tbe  caee  of  Beck  v.  Baden  (Kan.  App.)  42 
Pac.  845,  cited  and  followed. 

2.  Where  a  verdict  has  been  set  BSlde,  and  a 
new  trioil  granted,  the  refusal  of  the  court  to 
render  judgment  on  the  special  findings  of  the 
Jury  is  not  such  a  judgment  or  order  as  we  are 
aumorized  to  reverse  or  vacate  or  modify  under 
the  anthority  granted  by  paragraph  4641  of  the 
General  Statutes  of  1889. 

3.  Where  one  of  the  specifications  of  error 
contained  in  the  petition  in  error  and  the  brief 
of  the  plaintiff  in  emr  la  the  order  of  the  court 
sustaining  a  motion  for  a  new  trial,  which  con- 
tains 17  grounds  u^oa  which  such  new  trial  is 
asked,  the  plaintiff  m  error  is  required  to  affirm- 
atively show  that  none  of  tbe  grounds  of  the 
motion  are  sufficient  before  reversal  can  be  had. 

4.  Where  no  aigument  Is  made  or  authorities 
cited  in  the  brief  of  plaintiff  in  error  upon  the 
specificatiw  of  erra  in  granting  a  new  trial,  and 
we  can  discovt^  no  such  error  as  would  justify 
us  in  reversing  the  («der  of  the  court  In  grant- 
ing such  new  trial,  we  cannot  say  that  the  court 
erred  in  making  sndi  order. 

(SyllaboB  fay  the  Court) 

Brror  from  district  court  Franklin  county; 
A.  W.  Benson,  Judge. 

Action  by  L.  M.  Todd  against  tbe  Atcblscn, 
Topeka  &  Santa  F6  Railroad  Company.  Ver- 
dict for  plaintiff.  From  an  order  granting  a 
new  trial,  defendant  brings  error.  Attlrmed. 

A.  A.  Kurd  and  A.  Uttl^leld,  for  plaintiff  in 
OTOr.  John  W.  Deford  and  T.  A.  Waddle, 
fbr  defendant  1h  error. 

D£)NNISON,  J.  This  Is  an  action  brought 
In  tbe  district  court  of  Franklin  county,  Kan., 
by  Todd,  as  plalnUfT,  against  the  railroad  com- 
pany, as  defendant  to  recover  damages  allied 
to  Lave  been  sustained  by  him  by  flies  caused 
by  the  negligence  ot  said  railroad  company. 
The  Jury  returned  a  verdict  In  f&vor  of  Todd 
for  $100,  and  answered  the  special  questions 
submitted  to  tbem.  Tbe  def^dant  below  re- 
quested the  court  to  Instruct  the  Jury  to  return 
a  verdict  in  Its  favor,  which  request  tbe  court 
refused.  The  defendant  below  filed  a  motion 
for  Judgment  upon  the  special  findings,  which 
motion  was  ovetruled.  The  plaintiff  below 
filed  a  motion  for  a  new  trial,  which  motion 
was  by  the  court  granted.   The  A^fwul'^nt  be- 
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low  excepted  to  the  nilliiKB  and  ordeiii  of  tbe 
court,  and  brings  the  case  here  for  review. 

The  specifications  oC  error  siumerated  In  the 
brief  of  plaintiff  In  error  are  as  follows:  "(I) 
The  court  erred  In  refusing  to  Instruct  the  S^xy 
to  retnm  a  verdict  for  the  defendant  below,  as 
requested;  (2)  the  court  erred  In  orerroUng  the 
motion  at  defendant  below  for  judgment  on  the 
special  findings,  the  general  verdict  to  the  con- 
trary notwithstanding;  (8)  the  court  erred  In 
sustaining  the  motion  of  the  plaintiff  below  for 
a  new  trlaL"  The  petition  In  error  contains 
but  two  errors  that  are  complained  of,  which 
are  as  f<dlow9:  "(1)  That  the  said  court  erred 
hi  oTerrullDg  the  motion  of  said  railroad  com- 
pany for  Judgment  In  Its  behalf  and  against 
the  said  defendant  hi  error,  l>.  M.  Todd,  upon 
the  special  findings  of  the  Jnty  made,  retanied, 
and  filed  In  said  cause;  (?)  the  said  court  erred 
in  sustaining  the  motion  of  the  said  defendant 
in  error,  L.  M.  Todd,  for  a  new  trial  of  bUd 
cause,  and  for  granting  a  new  trial  therein." 

The  first  specification  of  erWr  In  the  brief 
Is  not  set  forth  ia  the  petition  In  error,  and  is, 
therefore,  not  oomplaiaed  of.  IToUowlog  Uie 
rule  laid  down  In  the  case  of  Bedc  v.  Baden, 
which  was  decided  by  this  ctiurt  and  the  opinion 
filed  on  December  1,  1885,  which  has  not  yet 
been  reported  In  the  Blansas  Appeals  Reports, 
but  which  may  be  found  In  42  Pac.,  at  page 
845.  we  cannot  consider  this  asalgimient  of  er- 
ror. The  second  specification  of  «Tor  relates 
to  the  refusal  of  the  court  to  rend»  Judgment 
upon  the  special  findings  of  the  Jury,  notwitb- 
standiog  the  general  verdict  The  verdict  has 
been  set  aside,  and  a  new  trial  granted,  uur 
authority  to  reverse,  Tacfttis,  or  modify  Judg- 
ments or  orders  of  the  district  court  is  granted 
by  paragraph  4&41  of  the  General  Statutes  of 
1880.  Our  supreme  court  has  held  that  when 
the  verdict  has  been  set  aside,  and  a  new  trial 
granted,  that  a  refusal  to  render  Judgment  on 
the  special  findings  of  the  Jury 'is  not  such  a 
judgment  or  order  as  are  Enumerated  'ih  eald 
paragraph  4641.  See  Burton  v.  Boyi,  7  Kan. 
17;  Railroad  Co.  v.  Brown,  26  Kah.  '443.  ITie 
third  and  last  specification  of  error  relates  to 
the  order  of  the  court  granting  a  new  rrtaL 
The  new  trial  was  granted  open  the  motion  of 
the  plaintiff  below,  and  contains  17  grounds  up- 
on which  a  new  trial  la  asked.  'It  devolves  up- 
on the  plaintiff  In  error  to  affirmatively  show 
that  none  of  the  grounds  of  the  motion  are  suf- 
ficient, before  a  reversal  Atn  be  bad.  No  anen- 
ment  Is  made  or  authoritlee  oted  In  the  brief 
of  plaintiff  in  error  upon  this  specification  of 
error,  and  no  mention  Is  made  of  it  except  to 
aaslKU  It  as  error.  Our  attention  is  nowhere 
called  to  the  particular  in  wbieh  the  court  err- 
ed. Xo  error  is  apparent  to  us.  We  discover 
no  such  error  as  would  Justify  as  in  reversing 
the  order  of  the  district  court  in  granting  a 
new  trial.  We  cannot,  therefore,  say  that  the 
court  erred  in  granting  a  new  trial.  The  ar- 
der  of  the  district  court  granting  a  new  trial  Is 
afiirmed.  end  tbe  case  remanded  for  trlaL  All 
the  Judges  concurring. 


BTCHARDSON  v.  UAOKAT. 
<8iin«me  Gonrt  of  Oklahoma.  4,  1896l> 

AmAL-Nsv  Trial— AssiGHinKTS  or  Bnatw— 

lalUTATIOSS— If  on  HCSIDBXTS— TOBHVK 

La  w— Pksschptions. 

1.  That  "the  court  erred  in  overruling  the  mo- 
tion of  plaintiff  in  error  for  a  new  trial"  is  a 
sofficient  assignment  of  error  to  review  ail  the 
qnefitloDS  raised  upon  motion  for  new  triiiL 

2.  A  motion  fof  new  trial  on  the  ground  of 
error  in  the  assessment  of  the  amount  recov- 
ered. It  being  too  large,  and  that  the  flrnJin^ 
ere  not  sustahied  hj  niffideat  evidence,  is 
sufficient  to  chaUense  Ube  cotiectneaa  of  the 
judgment  rradered  as  to  the  amount  of  tha 
saiue,  and  ns  to  whether  or  not  there  was  any  eri- 
deiii^  to  flnpport  the  ftndbigs  of  fact  on  a  par- 
ticular  question. 

3.  The  statute  of  limitation  of  this  terribuT 
does  not  befcin  to  run  against  a  cause  of  action 
until  the  cause  is  brought  under  tbe  operation 
of  the  Btatvte,  and,  where  a  eaufle  of  action 
aroSe  tn  soother  state,  tbe  statute  of  limita- 
tion does  not  begin  to  run  againat  it  until  the 
debtM*  becomes  a  resident  of  this  territory. 

4.  In  order  that  a  debtor  may  BTsii  himttelf  of 
the  benefits  of  tbe  statute  of  1889.  which  pro- 
vides that  "when  a  cause  of  action  has  be«o 
fully  burred  by  the  laws  of  any  stute  or  country 
where  the  defendant  has  previotlsly  resideu, 
■ncfa  bar  shall  be  tbe  sasae  defense  in  this  aula 
[meaning  "tetrltocy"]  aa  thooi^  it  had  arisen 
under  the  provislous  of  this  title,"  It  was  nec- 
essary for  nim  to  slle^  the  statute  of  the  oth- 
er state,  and  prove  that  the  ckuse  Of  action  was 
barred  by  it;  and  the  court  cannot,  in  aucb  a 
case,  [wesume  that  tbe  statute  of  another  state, 
where  it  is  alleged  the  debtor  bad  resided,  was 
the  same  as  the  statute  in  tun  territory. 

(Syllabus  by  the  Conrt.) 

Brror  from  district  court,  Ehigflaher  cam- 
ty;  before  Justice  John  L.  McAtee. 

AotioQ  by  Andrew  Mackay,  Jr.,  against  S. 
P.  Richardson,  administrator  of  Daniel  Ulch- 
ardsou.  deceased,  and  another.  From  a  Judg- 
ment  for  plaintiff,  defendant  Richardson  brings 
error.  Reversed. 

Andrew  Mado^,  Jr.,  broogbt  bli  ai^tm  In 
the  district  oonrt  of  Kingfisher  ebuntj  on  flM 
6tb  day  of  April,  18M.  to  r«cover  tbe  wnm  «f 
f (£0.46,  all^^  to  be  tbe  balance  due  from 
tbe  estate  4tf  Daniel  Blc^idson,  mi  b)e  im- 
dorsement  of  a  oertaln  promlUory  note  of 
John  P.  Jones,  which  note,  with  the  Indorse- 
ment  thereon,  is  &s  fsUowe:  ''KeytesvlUe. 
Ma,  May  18,  ISW.  i$aB8.00.  One  day  after 
date  I  promise  to  pay  to  tbe  ordir  of  Daniel 
Ricbardaon  two  huodrrt  and  slKty-eigbt  dol- 
latfi,  for  value  received,  ntftotiaMe  <uad  paya- 
ble without  defalcatlDn  or  disooiant,  and  with 
Interest  from  date  at  the  rate  of  lO'per  cent 
per  annum,  and,  if  tbe  lotereat  be  not  paid 
annually,  to  becMne  as  principal,  and  bear 
tbe  same  rate  of  Interest.  John  P.  Jonea" 
Indorsed  as  foUows,  to  wit:  "September  21, 
1885,  by  seven  doUara  and  fifty  cents  on  the 
Wlth4n  note  of  J.  P.  Jones.  April  12.  1880. 
credited  by  ten  dollars,  on  the  within  note  of 
J.  P.  Jones.  February  10,  1801,  credit  by 
eleven  dollars  and  nlnety-flre  cents,  to  apply 
on  this  note  (coDectlon  on  account  of  Daniel 
Richardson).  December  6,  1893.  credit  by 
I  wven  himdred  and  forty-four  and  *Vits  dtd- 
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Ian,  to  app^T  on  tbta  note,  on  account  of  ee- 
ttte  of  Daniel  Richardson,  balance  due  on 
itoreroom  and  lot  at  KeytesvIUe,  Mo." 
"WalvInK  protest  and  notice  of  dishonor,  for 
value  received,  I  as^^n  tbls  note  to  A.  llac- 
kay.  Jr.,  this  24th  day  of  Febniary,  ISSa." 
The  petition  alleged  presentment  to  the  ad- 
ministrator of  the  estate  of  Daniel  Richard- 
son, and  the  refusal  to  allow  the  same. 

'nie  defendant  8.  P.  Richardson,  admlnls- 
trator,  filed  bis  answer,  setting  up  three  de- 
fenses: First  A  general  denial  of  the  plain- 
tiff's petition,  wltb  an  admission  of  the  execu- 
tion of  the  note,  and  the  transfer  thereof,  as 
illeired.  Second.  A  denial  that  the  payments 
Indorsed  on  the  note  were  made  by  the  de- 
MBsed,  or  wltb  bis  consent,  and  alleging  that 
no  payment  was  erer  made  by  any  person  au- 
thorized by  the  deceased,  and  that  by  reason 
of  the  premises  the  note  was  barred  by  the 
statute  of  Ihnltatlona.  Third.  TbKt  In  No- 
rember,  1885,  the  plaintiff  and  Daniel  Rich- 
ardpon  entered  Into  a  contract,  whereby  It 
was  agreed  that  the  plaintiff  should  purchase 
from  «ne  W.  E.  Hill  a  eertahi  trust  deed,  to 
secure  the  payment  by  the  deceased  of  the 
sum  of  $1,000.  wbfcb  deed  was  before  tbait 
time  executed  on  a  certain  lot  In  Keytesrllle, 
Mo.,  by  Daniel  Richardson;  and  that  by  tbe 
tenns  of  tbe  agrenDeDt  tbe  plaintiff  was  to 
advance  the  aecessary  funds  to  purchase  said 
tnwt  deed  tor  Daniel  Rlobardeon.  and  charge 
tbe  same  to  his  account,  and  to  take  and  hold 
tile  property  for  bim,  and  to  leconvey  tike 
Miw  to  Daniel  Blcbardson,  Ms  heirs  or  aa- 
slgns,  trpon  tbe  payment  of  the  imonnt  of 
the  pnrcbSRe  price  advanced  on  such  Incum- 
brance, and  all  other  sutns  of  money  due  the 
pUntltr  fnim  Daniel  Rlchardsnn;  and  ttmt 
Daniel  Rlobardeon,  In  bis  lifetime,  bad  paid 
an  of  ttse  pnrehaBe  price  of  said  premlnes,  and 
an  other  sams  of  money  which  be  owed  tbe 
plaintiff,  and  that  Daniel  Rlcbardstm,  at  the 
ttme  of  his  decease,  upas  not  Indebted  to  tbe 
plsintlfr  fa  any  sum  whatever;  and  that  od 
the  loth  day  of  AprfL  IWW.  tbe  trustee  under 
the  cmst  deed  sold  the  inoperty  to  the  plnlntlff 
for  the  nse  and  tmieflt  of  Daniel  RlcherdRon; 
and  that  be  bad  cnllprted  lanre  sums  of  mon- 
ey as  rfMjts  aad  profits  tbereof.  and  had  sever 
ecrmintpd  ttaerpfor.  And  tbe  defendant  ash- 
ed that  the  plaintiff  be  required  to  render  a 
fall,  tnae.  and  correct  accovnt  of  bis  doings 
In  reference  to  the  property,  and  that  the  de- 
fendant hare  Judgmeat  agahict  him  for  tbe 
itim  fonnd  to  be  doe. 

To  Uils  ttsflwer  tbe  pialntiff  rspIM:  First 
In  ffMtem!  denial.  Heoond.  AUnglng  that  the 
note  was  not  barred  by  The  statute  of  llmlta- 
tliHMi,  becaase  of  payroents  made  thereon,  and 
irrittea  acknowIedgnentB  of  said  debt,  and 
promises  to  pay  the  same.  'nird.  Admitting 
tbe  tmpt  set  -out  In  the  defendant's  answer, 
and  allegfag  tbe  aipiilicatlon  of  an  i^nts  and 
profita  leas  eKpnnn.  commissions,  Innurance, 
anrl  taxes,  to  the  payment  of  two  notes  of 
S1ft5  and  $114,  restwctireVy,  of  tbe  deceased, 
Daniel  Rlebaidson,  and  tibat  tbe  balance  was 


applied  on  the  note  sued  on.  Abto  tiiat  the 
tmst  property  remained  In  the  name  of  the 
plaintiff,  and  was.  on  the  Bth  day  of  Decem- 
ber, 1883,  worth  tbe  smn  of  $1,200,  for  which 
amount  he  bad  given  tbe  estate  of  Daniel 
Richardson  credit,  and  that  tbe  sum  sued  for 
remained  due.  Fourth.  Joining  in  a  counter 
prayer  ttiat  tbe  |4alntHf  be  permitted  to  pre- 
Bent  a  correct  statement  of  his  account  wltli 
tbe  estate  of  tbe  deceased.  Afterwards,  up- 
oa  an  order  of  tbe  court,  the  plalntUT  filed  cop- 
lea  of  letters  referred  to  hi  his  reply,  and  alsa 
an  account  with  Daniel  Richardson,  glrhiff 
the  various  notes  which  he  alleged  be  bdd 
against  Daniel  Richardson,  and  the  collec- 
tions of  money,  and  the  charges  made  by  him- 
for  taxes,  insurance,  fees,  commtsslone.  etc., 
and  tbe  credits  which  he  bad  made  upon  the 
several  notes  from  tbe  proceeds  of  the  ctA- 
iectlons  and  the  trust  property;  and  also  set- 
ting out  copies  of  tbe  notes  for  $196  and  $114; 
which  were  made  to  the  plaintiff  at  Keytee- 
vflle.  Ho.,  on  Jbikbit  8,  1878,  end  April  IT, 
1R77,  respectlTely.  This  aceonat  was  nnva^ 
fled. 

Upon  agreement  of  partlea,  H.  J.  Kane  wu 
appolBted  referee  to  tbe  eaoae,  and  return 
to  the  court  bis  flndlntca  of  Met  end  conclu- 
sions of  law  tbBFeon.  On  tbe  10th  day  eC 
November.  18M.  after  bearing  an  tbe  ett 
dence  adduced  by  both  i-artles  and  tbe  argu- 
mentB  of  eonnstd,  tbe  referee  nude  tbe  f^ 
lowing  findings  of  Ca<rt,  «na  eoDcIuelone  <tt 
law: 

"Flndli^B  of  Fact:  Tbe  note  sued  en  In  tlili 
action  was  made  at  Keytesvllle,  Me.,  on  tta 
1301  day  of  May,  1876,  by  John  ?.  Jones,  one 
of  the  defendants,  payable  to  Daniel  RlcbariS- 
son.  one  day  after  date.  On  the  24fb  day  of 
February,  1882,  Daniel  RIcbaTdsDn  assifnisiS 
tbe  note  to  tbls  plaintiff,  Andrew  Mackar* 
Jr.,  In  words  and  fignrea  as  followe:  'Waiv- 
ing proteet  and  notice  of  dlsbonor.  for  vahw 
received.  I  assign  this  note  to  A.  Mackay,  Jr.* 
tblB  24tb  day  of  Febnmry,  1882.*  At  tha- 
ttmc  this  note  was  executed,  Daniel  Ricbat4- 
■on  was  a  resident  of  the  state  of  Missouri^ 

and  continued  to  reside  tbere  until  the  

day  of  April,  18&1.  at  whMi  time  he  movefl 
to  tbe  state  ot  Kaaaae.  Tbat  said  DboM 
Rfcbanlson  rpfddeit  In  tbe  state  «f  Kansas  for 
about  six  years,  and  thereafter  a  abort  Hme 

hi  the  state  of  Or^rcm,  and  tm  the  day 

of  May,  18W),  be  came  to  tbe  territory  of 
Oklahoma,  and  resided  here  until  tbe  8tb  day 
of  .Tune,  ISOR.  That  on  tbe  8tti  day  of  Jnue, 
1808.  Daniel  Rktordeon  died,  aiud  In  due  time 
R  P.  Ricbardeon.  one  of  the  defendants  In 
this  eanse,  was  regularly  appointed  admin- 
istrator of  the  estate  ef  said  Daniel  Richard- 
eon.  Tbat  wIDbln  tbe  time  preecrlbed  by  law 
the  plaintiff  hereto  presented  a  statement, 
duly  verified  by  afltdavU.  of  tbe  amonnt  he- 
clalmed  was  due  htm  on  this  note,  to  said  de- 
fendant 8.  P.  Rtcbanlson,  as  tbe  admlnistm- 
tor  of  tbe  estate  of  said  Danid  Richardson, 
which  claim  vraB  rejected.  Tbe  evidence  and- 
admlaalons  in  the  pleadbiga  further  show  ttmt 
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on  or  about  the  20th  day  of  November,  1885, 
the  said  plaintiff  and  Daniel  Richardson,  de- 
c^aed,  made  and  entered  into  a  contract 
whereby  it  was  agreed  that  the  said  plaintiff 
should  purchase  from  one  W.  E.  Hill  a  cer- 
tain deed  of  trust  securing  the  payment  of  the 
Bum  of  $1,000  before  that  time  executed  by 

one  upon  and  covering  the  15  feet  front 

(middle  part)  of  lot  one  (1),  block  one  (1), 
Bridge  street,  in  the  town  of  Keytesvllle, 
Charlton  county,  Missouri,  wherein  one  J.  0. 
Orawley  waa  named  and  designated  as  trus- 
tee. That  by  the  terms  of  said  agreement 
Bald  plaintiff  was  to  advance  the  necessary 
funds  for  the  purchase  of  said  trust  deed  for 
the  said  Daniel  Richardson,  deceased,  and 
cbat^e  the  same  to  the  account  of  said  Daniel - 
Richardson,  deceased,  and  take  and  hold  the 
Bald  trust  deed  and  all  rights  accrued  or  to 
accrue  thereunder  for  the  sole  use,  benellt, 
and  behoof  of  the  said  Daniel  Richardson, 
and  was  to  reconvey  to  said  Daniel  Blchard- 
flon,  bis  belrs  or  assigns,  all  rights,  title,  and 
Interest  which  might  have  accrued  to  the 
said  plaintiff  under  said  trust  deed,  upon  pay- 
ment to  him  of  the  amount  of  the  purchase 
^rice  advanced,  and  all  other  sums  of  money 
due  the  said  plaintiff  from  the  said  'Daniel 
illchardson,  deceased.  That  about  the  30tli 
day  of  December,  1885,  Daniel  Richardson 
ao^rized  this  plalntlfl  to  sell  the  property 
at  Keytesvllle,  Mo.,  or  to  manage  It  to  suit 
faimself.  That  about  the  Sth  day  of  Decem- 
ber, 1893,  said  plaintiff  placed  a  value  of 
fl,200  on  said  prc^rty,  and  gave  said  Rich- 
ardson credit  for  part  of  said  sum  In  extln- 
Cnlshment  of  other  debts  due  said  plaintiff 
from  Dantel  RIciiardson;  and  the  balance, 
amounting  to  $744.22,  was  credited  on  the 
note  soed  oa  in  this  cause.  The  referee  gath- 
en  from  the  pleadli^  of  both  parties  and  the 
evidence  adduced  that  there  la  no  serious  con- 
tention between  tbem  as  to  the  above  diaposl- 
tlou  of  this  property,  and  that  the  only  dis- 
pute l8  ae  to  the  value  of  the  property,  and 
the  amount  that  said  Richardson  should  be 
given  credit  for.  Taking  the  evidence  as  a 
whole,  the  referee  is  of  the  opinion  that  $1,400 
was  a  reasonable  value  of  said  property  at 
the  time  said  properly  was  applied  as  above, 
and  that  said  Rlchardaon  ought  to  have  been 
given  credit  with  said  sum.  To  which  said 
findings  of  facta  said  plaintiff  and  said  de- 
fendant, &  P.  Rtebardson,  administrator,  ex- 
cepts. 

"From  tbB  foregoing  finding  of  facts,  the 
■referee  finds  the  ftdlowlng  coxidiislcHis  of  law: 

"Oonclnsions  of  Ijaw:  The  burden  of  proof 
Is  on  the  defmdant  to  show  that  said  note 
Is  barred  by  the  statute  of  limitations.  The 
evidence  shovn  that  Daniel  Richardson  vms 
not  In  the  territory  long  enough  for  the 
atatvte  of  this  territory  to  bar  the  collection 
of  the  note  sued  4m  In  this  cause.  In  or- 
der for  the  defendant  to  take  advantage  of 
the  shitute  of  limitation  of  the  state  of  Mla- 
•onrl,— the  state  where  the  note  was  made, 
—the  defendant  must  set  up  and  prove  the 


statute.  The  referee  cannot  take  Judicial 
notice  of  the  statutes  of  other  states.  The 
referee  further  finds  that  the  assignment  of 
said  note  Is  sufllcient  to  charge  said  estate 
on  said  note,  and  that  said  plaintiff  is  en- 
titled to  Judgment  against  said  defeudant, 
S.  P.  Richardson,  administrator,  on  said 
note,  for  the  amount  claimed  in  said  peti- 
tion, less  the  sum  of  $200,  which  the  ref- 
eree finds  said  defendant  should  be  given 
credit  for.  Therefore  said  referee  holds 
that  the  said  plaintiff  should  have  Judgment 
against  the  defendant,  P.  Richardson,  ad- 
ministrator of  the  estate  of  Daniel  Richard- 
son, deceased,  in  the  sum  of  1471.03,  together 

with  the  costs  of  suit,  assessed  at  $  . 

To  which  conclusions  of  law,  and  all  of  them, 
said  plaintiff  and  defendant  except 

"The  referee  herewith  returns  Into  court 
all  the  papers,  evidence,  proceedings  had  In 
said  cause  before  him,  together  with  briefs 
of  attorneys,  and  very  respectfully  submits 
his  report    M.  J.  ICane,  Referee." 

Whereupon  the  defendant  moved  to  set 
aside  the  report  and  findings  of  the  referee, 
and  grant  the  defendant  a  new  trial,  for  the 
following  reasons,  to  wit:  "(1)  Error  In  the 
assessment  of  the  amount  of  recovery,  the 
same  being  too  large;  (2)  that  the  report  and 
findings  of  the  referee  are  not  sustained  by 
sufficient  evidence;  (3)  that  said  findings  and 
report  are  contrary  to  law;  (4)  errors  of  law 
occurring  at  the  trial,  and  excepted  to  by 
the  defendant,  Richardson,  at  the  time." 
This  motion  was  overruled,  and  Judgment 
rendered  for  plaintiff  In  the  stun  of  $471.63, 
and  costs.  From  this  Judgment  the  defend- 
ant brings  the  cause  here  for  review.  The 
case  made  contains  all  the  pleadinga,  pa- 
pers, evidence,  findings  of  fact  and  conclu- 
sions of  law,  motion  for  new  trial,  and  ml- 
Ings  and  Judgment  of  the  court 

AntrobuB  &  Stevens,  for  plaintiff  in  error. 
M.  W.  Noffsinger;  for  defendant  In  error. 

BIERER,  J.  (after  stating  the  fact^. 
There  are  two  preliminary  objections  to  the 
consideration  of  the  errors  assigned  for  the 
reversal  of  the  Judgment  appealed  from. 
The  first  is  that  the  assignments  of  error 
made  by  the  appellant  In  his  petition  are  in- 
sufficient to  entitle  the  cause  to  review.  Five 
assignments  of  error  are  made.  Four  of 
them  are.  Indeed,  Yery  informal,  and  un- 
skiUfnlly  drawn,  but  we  think  the  other  is 
sufficient.  The  one  we  bold  sufficient  is: 
"The  court  erred  in  overruling  the  motfoo  of 
plaintiff  In  error  for  a  new  trial."  This  as- 
rignment  Is  sufficient  upon  which  to  review 
the  action  of  the  court  In  oTerruling  the 
motion  made  by  the  defendant  below  to  set 
aside  the  rej^ort  of  the  referee,  and  grant  htm 
a  new  trial;  and  sufficient  to  entitle  appel- 
lant to  a  consideration  of  the  questions  pre- 
sented upon  his  claim  that  the  amount  as- 
sessed against  him  was  too  large,  and  thai 
the  findings  of  the  referee  were  not  sus- 
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talned  by  Bufflclent  evidence.  Da  Lee  t. 
Blackburn,  11  Kan.  190;  Sbepard  t.  Haas, 
14  Kan.  443.  The  case  of  Reaping  Co.  t. 
Farnham,  1  Ukl.  »70,  33  Pac.  SffJ,  Ic  not  In 
conflict  with  the  holding  we  now  make  on 
this  question;  and  If  It  were  we  would  not 
consider  It  in  point  here,  for  that  case  was 
determined  under  the  Indiana  practice,  then 
in  force,  while  this  case  arose,  and  must  be 
determined,  under  the  Kansas  practice.  In 
the  case  last  dted  from  Kansas,  the  supreme 
court  there  refused  to  follow  the  Indiana  de- 
cisions; and  we  do  not  think  that  they 
should  be  followed  under  oar  present  prac- 
tice. 

The  second  objection  Is  that  the  sufficiency 
of  the  evidence  to  sustain  the  report  of  the 
referee,  and  the  amount  recovered,  as  found 
by  him,  cannot  be  considered,  because  the 
evidence  was  not  preserved  by  proper  bill 
of  exceptions  signed  by  the  referee.  This 
objection  cannot  be  sustained.  The  record 
shows  that  the  defendant  below  did  except, 
before  the  referee,  to  his  findings  of  fact  and 
conclusions  of  law,  and  that  the  referee  re- 
turned with  his  report  all  the  evidence  In 
the  case,  and  the  case  made  shows  that  It 
contains  all  of  the  evidence  taken  in  the 
case.  It  was  sufficient  to  present  the  quex- 
tlons  (now  urged  upon  this  court)  to  the 
trial  court,  and  they  were  presented  and 
were  passed  upon,  and  we  consider  the  rec- 
ord sutUclent  to  present  them  here.  We 
pass,  then,  to  the  merits  of  the  case. 

It  Is  claimed  by  the  appellant  that  the  find- 
ings of  fact  made  by  the  referee  show  thai 
the  plalntitTs  action  was  barred  by  the 
statute  of  limitations,  and  that  Judgment 
should  have  been  in  bis  favor  upon  this 
question.  The  finding  is  that  the  note  was 
made  by  John  P.  Jones  to  Daniel  Richard- 
son, at  Keytesvllle,  Mo.,  on  the  13th  day 
of  May,  1876,  and  due  one  day  after  date, 
and  Indorsed  to  the  plaintiff  on  February  24, 
1882.  There  is  no  flndlng  that  any  of  the 
credits  alleged  to  have  t>een  made  by  the 
deceased,  BJchardson,  In  hla  lifetime,  or  the 
written  acknowledgments  and  promises  to 
pay  the  same  were  ever  made;  but  the  ref- 
eree found  for  the  plalntift  on  the  theory 
that  the  defendant  had  not  been  In  this  ter- 
ritory five  years,  bo  that  the  five-years  stat- 
ute of  llraltatlons  In'  this  territory,  barVIng 
tetlons  on  promises  In  writing,  would  have 
run  at  the  time  this  action  was  brought,  and 
that  the  burden  of  proof  was  upon  the  de- 
fendant to  show  that  the  action  was  barred 
by  the  statute  of  limitations  of  the  state 
of  illssourl,  the  state  where  the  note  was 
made;  and.  as  the  defendant  had  not  plead- 
ed and  proved  the  latter  statute,  the  action 
was  not  barred.  Had  the  proposition  been 
stated  a  little  more  broadly  by  the  referee, 
be  would  have  been  correct.  Had  he  stated 
that  the  burden  was  upon  the  defendant  to 
tUege  and  prore  tbat  the  statute  of  some 
other  state  or  territory,  where  the  deceased 
Had  resided  before  coming  to  this  territory, 
had  barred  tbls  action,  be  would  bare  stated 


the  law  correctly.  The  findings  show  that 
the  deceased,  Daniel  Richardson,  became  a- 
resident  of  tbls  territory  in  May.  1880.  And 
we  have  already  held.  In  the  case  of  Schnell 
V.  Jay,  46  Pac.  598,  following  the  case  of 
Sohn  V.  Waterson,  17  Wall.  596,  that  the 
statute  of  limitations  does  not  begin  to  run 
against  a  cause  of  action  until  the  cause 
comes  under  the  operation  of  the  statute,, 
and  under  tbls  rule  the  five-years  statute- 
here  would  not  have  barred  this  action;  and. 
If  the  action  was  barred  at  all,  it  was  by 
virtue  of  that  provision  of  the  statute  of 
Nebraska,  placed  In  force  here  by  the  organic 
act,  which  was  the  statute  of  limitations  ex- 
isting here  at  the  time  the  defendant  be- 
came  a  resident  of  the  territory  In  May, 
1S90,  and  which  provided:  "When  a  cause 
of  action  has  been  fully  barred  by  the  laws 
of  any  state  or  countiy  where  the  defend- 
ant has  previously  resided,  such  bar  shall 
be  the  same  defense  In  this  state  as  though 
It  had  arisen  under  the  provisions  of  this 
title."  8t  Neb.  1889,  p.  855.  Under  thl» 
statute,  and  It  Is  the  most  favorable  one  6f 
the  different  statutes  we  have  bad,  so  far 
as  the  claims  of  tbe  defendant  are  con- 
cerned, the  cause  of  action  against  the  de- 
ceased, Dsnlei  Richardson,  was  not  barred, 
unless  It  had  been  fully  barred  by  the  stat- 
utes of  one  of  the  states  where  he  had  for- 
merly resided,  and  It  was  provided  that  It 
might  be  shown  as  a  defense  tbat  this  bar 
of  the  statute  existed.  We  refer  to  the  Ne- 
braska statute  alone,  for  we  have  seen  that 
the  limitation  did  not  fully  run  after  the  de- 
ceased, Richardson,  came  to  this  territory; 
and.  If  the  action  was  barred  at  all,  it  was 
because  of  this  provision  In  the  Nebraska 
statute  quoted.  And  If  It  was  not  barred 
by  this  statute.  It  has  not  become  so  by  any 
of  the  subsequent  ones,  for  the  Indiana  stat- 
ute, following  the  Nebraska  statute,  was  n» 
broader,  and  the  Kansas  statute,  following 
the  latter.  Is  narrower  in  its  provisions  In 
this  respect  than  the  former;  and  also,  it 
the  cause  of  action  was  barred  by  the  Ne- 
braska statute,  it  coidd  not  have  been  re- 
vived by  any  of  the  subsequent  ones.  It 
Is  not  necessary,  for  a  person  to  maintain 
an  action  In  this  territory  upon  an  obUga^ 
Mou  made  elsewhere,  that  tbe  person  snlng 
shall  either  allege  or  prove -that  the  statute 
of  limitations  of  some  other  state  or  terri- 
tory did  not  bar  the  action  before  tbe  de^ 
fendant  came  here.  It  Is  only  necessary 
tbat  he  shall  show  that  the  limitation  of 
this  territory  has  not  fully  run. 

The  defendant  claims  that  tbe  presump- 
tion of  law  Is  that  the  statutes  of  other  states 
npon  a  particular  question  are  the  same  as 
oars,  and  tbat  this  presumption  exists  until 
It  Is  alleged  and  proved  to  the  contrary;  and 
that,  as  our  statute  of  limitations  is  five 
years,  there  being  no  allegation  or  proof  to 
the  contrary.  Uie  court  will  presume  tbat 
the  statutes  of  Missouri,  of  Kansas,  and  oC 
Oregon  on  tbls  question  were  the  same  aa 
oars.  Thla  proposition  <tt  law.  oaMtlsd  m  . 
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an  aWrtract  proposition,  Is  correct;  but  It 
IB  not  applicaUe  to  the  present  cam.  The 
qacetloD  here  la,  not  whether  the  cause  of 
action  was  bairred  the  limitation  of  thta 
territory,  iHit  whetlter  It  was  barred  by  the 
statute  of  limitation  of  anotb^  state,  which, 
being  BboTPD,  would  put  the  statute  here 
into  operatloBr  upon  the  particidar  case. 
That  was  the  Nebrasfaa  statute,  and  the  Ne- 
braska statute  made  this  a  ground  of  de- 
flense  to  be  showa  by  the  party  who  claimed 
the  bar  in  the  former  state  to  have  existed. 
It  Is  a  substantive  defense,  the  burden  of 
which  must  be  earrted  by  the  party  resort- 
lag  to  it  This  question  was  raised  in  the 
ease  of  GlUett  r.  Hill,  32  Iowa,  m  tuder 
the  Iowa  statute,  whieb  was  identical  in 
•obstaace  with  the  Nebraska  statute  la  force 
here  In  18S0.  Tk*  cause  of  action  there  sued 
■on  had  (H-lginaUy  artseo  in  New  York,  and, 
concerning  the  matter,  the  court  said:  "And 
It  is  by  the  laws  of  the  Mate  of  New  York 
tiuU  the  Bufttctency  of  the  answer,  as  aver- 
rJsg  facts  constltutbig  a  bar  by  the  statute 
ttt  limitation.  Is  to  be  determined.  In  the 
al)8ence  of  SDch  averment  in  respect  to  the 
laws  of  New  York,  tbe  aoswers  are  Insutlf- 
^ent,  for  we  cannot  presume,  for  the  pur- 
pose of  creating  a  subatantiTs  defense,  that 
such  Is  the  law  of  New  Xoi^.''  The  conclu- 
alon  n>ached,  therefore,  that  the  statute  ot 
limitation  had  not  been  shown  by  the  de- 
fendant to  have  run  against  this  cause  of 
action  before  the  deceased  became  a  resi- 
dent of  Oklahoma,  and  that  the  Oklahoma 
statute  had  oot  bured  tbe  action,  was  cor- 
rect. 

It  Is  strongly  ui^ed  by  tbe  plaintiff  In  er- 
ror that  the  proof  shows  that  tbe  cause  of 
action  was  not  kept  aHve  by  either  pay- 
ment or  written  acknowledgment  of  its  ex- 
Istenoe,  and  while  he  lived  elsewhere  than 
In  Oklahoma;  but  these  contentions  must 
all  fall  under  tbe  defect  In  his  pleadings; 
the  pleading,  as  we  have  seen,  not  being 
good  to  support  the  first  cla4m,  and  It  Is 
no  -better  for  tbe  several  others. 

The  next  contention  for  a  reversal  of  the 
^dgment  Is  that  the  referee  allowed  a  large 
BODiber  of  credits  to  the  plaintiff  upon  his 
account  as  trustee  without  proof  of  the 
same,  and  which,  being  allowed,  diminished 
ilie  credit  which  should  have  been  given 
upon  the  note  sued  on.  These  credits,  as 
has  been  before  stated,  were  for  Insurance, 
taxes,  eommlssioas.  and  trustee  fees,  grow- 
ing out  of  the  administration  of  the  trust 
arising  from  the  Missouri  property.  The  ac- 
eount  was  filed  tn  court  after  the  filing  of 
ttc  ret^y,  and  was  not  verified.  There  was 
no  denial  of  Itn  correctness  by  the  defend- 
ant; but,  even  if  It  should  be  considered  as 
tted  as  a  part  of  the  reply,  the  account  be- 
laag  unverified  by  affidavit,  its  correctness 
was  taken  as  dliq>uted  and  denied;  for  oar 
•tatute  pTOTldea,  with  certain  exceptions, 
vtaicli  Include  the  correctness  of  an  account 
vbirh  Is  supported  by  attldavit,  that  all  al- 
fcartiusB  of  tact  mads  In  ths  rtpty  shall  be 


taken  as  denied.  It  was,  therefore,  incum- 
bent upon  the  plaintiff,  before  he  could  be 
allowed  these  Items,  that  he  should  prove  < 
their  cmrectness.  The  evidence  la  all  la 
the  record,  and  as  to  most  of  these  Items 
there  was  not  a  sefntllla'  of  evidence  offered. 
Tlie  referee  should,  thereforei  Imve  disa^ 
lowed  those  cot  supported  by  any  evidence; 
and  as  he  took  as  a  baste-  of  his  computa- 
tion the  amount  of  tbe  balance  which  Mac- 
kay  claimed  1^  his  statement  to  be  due,  and 
deducted  from  this  amouat  only  the  sum  of  , 
f20O,  which  be  found  should  have  been  al- 
lowed for  the  Missouri  property,  more  than 
the  plaintiff  allowed,  he  necessarily  charged 
the  d^endant  with  these  various  Items 
which  tbe  plaintiff  charged  and  failed  to 
prove.  The  motion  fbr  a  new  trial  on  the 
ground  that  the  assessment  of  the  amouat 
of  reeovery  was  too  large,  and  that  the  find- 
ings were  not  supported  by  snfllclent  evi- 
dence, in  this  respect  should  have  been  sus- 
tained. The  judgment  Is  reversed,  with  di- 
rections to  grant  a  new  trial  at  the  costs  of 
defendant  In  error.  AU  the  justices  concur- 
rt&A  uoept  McATXiB,      not  itttlns* 


TOOTLBf  et  al.  V.  BBOWN. 

(Supreme  Oonrt  of  Oklaboma.   Bagi.  4,  18MD 

APFS&if— SrrFioiBiiCT  or  Bvidbxor. 

Wh«>re  a  motion  to  dissolve  an  attachment 
U  heard  by  the  district  court,  and  a  general 
finding  of  facts  made  upon  oral  testimony,  as 
well  as  affidavits  and  depositloos,  such  ftodiog 
ts  a  finding  of  every  special  thiiia  necessary  to 
be  found  to  Bustain  the  general  fiodiog,  and 
is  conclusive  in  the  supreme  court  upon  all 
doubtful  and  disputed  questioiu  of  fact;  and 
the  eupreme  court  will  not  weigh  the  confiictinc 
testimony  to  determine  whether  the  findiog  and 
action  of  the  court  below  was  jostifted  1^  the 
weight  of  evidence. 

(Syllabus  \v  the  Court) 

Error  to  district  court,  Kay  county;  beAm 
Justice  A.  G.  C  Blerer, 

Action  Kate  Tootle  and  others  against  P. 
L  Brown,  From  an  order  dissolving  the  at- 
tachment, plaintlllB  brbig  error.  Affirmed. 

Blerins  &  Khig  and  Asp.  Shartel  &  Cottlng-  i 
ham,  for  plaintiffs  in  ecrar.   Chadss  J.  Peek* 
ham  and  PoUocfc  &  lum,  for  deieDdiiit  Ui  er- 
ror. 

TARBNEY,  J.  The  ottly  qnesUM  prcsenttJ 
by  the  record  in  this  cause  requiring  our  con- 
siders tloo  is  that  arlshig  from  the  actkm  of  tbe 
district  court  In  sustalntug  the  motion  of  the 
d^&ndsnt  in  errcr  to  dlm^  the  attachment 
Issued  In  the  cause,  and  under  which  the  prop- 
erty  was  seized  as  the  propnly  ct  the  defend- 
ant In  error.  This  action  was  commenced  on 
the  14th  day  of  Uay,  1885,  by  {^IntlCh  hi 
error  filiug  their  petition  In  the  district  court 
of  Kay  county,  upon  which  they  demanded 
Judgment  for  the  sum  of  $1,000  agabist  de- 
fendant In  error.  At  tbe  of  ffilng  the  peti- 
tion, there  was  also  filed  aa  affidavit  for  at- 
tachment, the  grounds  of  said  attac^ent  Bta^ 
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ed  Id  said  affldSTlt  being  "ttiat  defendant  bas 
QT  Is  about  to  convert  his  property,  or  a  pan 
thereof,  into  money,  for  the  purpose  of  placing 
it  beycHid  the  reach  of  his  credltom;  has  a»- 
slgned,  removed,  and  disposed  of,  or  Is  abouL 
to  dispose  of,  bis  prvporty,  or  a  part  thec^C. 
with  Intent  to  defraud,  hinder,  or  delay  his 
creditors."  On  the  10th  d^y  of  August,  1895, 
defendant  in  error  filed  bis  answer  to  the  peti- 
tion of  plaintiffs  In  said  causey  and  also  at 
the  same  time  filed  bis  motloD  for  dissolution 
of  the  attachment  upon  the  following  grounds, 
among  others,  viz.:  "Fourth.  That  it  Is  not 
true,  as  averred  tn  mH  affidavit  foe  attach- 
ment, that  this  defendant,  on  tbe  14th  day  of 
May,  1S95,  at  the  time  of  making  the  said  affl- 
davit,  was  about  to  convert  his  property  or  a 
part  thereof  into  n|)ou£y  for  the  purpose  of 
placing  it  twyond  the  reach  of  bis  creditors,  with 
hitent  to  defraud  his  creditors;  and  that  It  is 
not  true  that  this  defoidant  at  the  said  time 
of  making  said  affidavit  of  attachment  bad  aa> 
8l{;ned,  removed,  and  disposed  of,  or  was  about 
to  dispose  ai,  his  proper^,  or  a  part  thereof, 
with  Intent  to  defraud,  hinder,  or  delay  bis 
erpditocs,  or  with  the  Intention  to  defraud  bis 
creditors."  The  issue  presented  by  this  motion 
came  re^nilarly  foe  bearing  and  determination 
In  said  distilet  court  on  the  7th  day  of  October, 
1S95.  At  tblB  bearing  affidavits  and  deposition* 
were  produced  and  read  in  evidence,  and  also 
many  witnesses  were  orally  examined  by  botb 
parties,  and.  upon  the  conclusion  of  said  hear- 
ing, the  court  sustained  the  motion  of  defendant 
in  error  to  dissolve  said  attacloment,  and  said 
attacbmoit  was  by  said  court  dissolved,  and 
the  levy  thereof  discharged.  Plali^lffs  in  error 
bring  tlie  case  to  this  court  by  petition  in  er- 
ror to  review  the  action  of  the  district  court  in 
iHyit*''"'"g  said  motion  and  in  discharging  said 
attacliment. 

The  record  1b  very  volumlnoas,  and  the  testl- 
mony  d  the  wltaessed  and  the  f&cta  which  the 
evidence  tended  to  eBtaUlahwereveryGonfflct- 
tag  upon  eveiy  matola]  point  tending  to  show 
the  OMtlve  and  Intent  of  def^idant  In  error  In 
disposing  of  and  selling  and  asngnlng  certain 
j/tajfotj,  wUcb  and  assignment  of  said 
pnqier^  wcm  made  the  grounds  of  said  attacb- 
nmt  in  the  affidavit  thocfor,  and  as  showing 
that  defendant  In  error  had  assigned,  removed, 
and  disposed  of,  or  was  about  to  sell,  assign,  or 
dlqMwe  of,  bis  pwnertyT  with  intoit  to  defraud, 
Undsr,  and  delay  Us  eceditms.  The  niotlTe  and 
Intent  of  the  defendant  In  error  In  disposing  of 
Us  property  was  the  gravamen  of  the  issue  to 
be  determined.  It  was  the  fact  in  lasue,  and 
npen  this  issue  the  court  found  for  the  de- 
fendant bi  error,  and  we  are  now  aslted  to  re- 
view this  finding  of  the  court  mwn  the  con- 
flicting tesdmo^y  In  tbe  record.  Notwlthatand- 
iog  that  ttM  rconarks  of  tbe  court  below  in  snn- 
talnhw  the  motioa  are  preserved  In  tbe  record, 
tbe  finding  of  tbe  court  was  a  general  finding 
of  facts,  and  tbe  oral  reasonings  for  such  flnd- 
tog,  ddiToed  by  the  Judge,  have  no  proper 
place  in  tbe  record,  and  cannot  be  aaisldeied 
as  special  findings  of  fects.  Insurance  Co.  v. 
gamHton.  U  a  p.  A.  4%  63  Fed.  88,  95.  In 


this  case,  Lurton,  Circuit  Judge,  says:  "The 
entry  recites  that  the  court  delivered  a  written 
opinion,  aud  made  a  finding  of  all  the  issues 
in  favor  of  the  plalutlff.  This  is  nothing  more 
than  a  g^ral  Qodiog  in  favor  of  the  plaintiff. 
The  contention  of  tbe  appellant  Is  that  the  effect 
of  tbe  recital  Is  to  make  the  opinion  a  part 
of  tbe  record,  and  a  special  finding  of  facts 
within  the  statute.  We  do  not  think  tbe  opin- 
ion tbereliy  becomes  a  part  of  the  record.  It 
is  a  mere  recital  of  tbe  fact  that  an  opinion 
has  been  read.  Tb»  opinion  did  not  become 
thereby  a  part  of  the  Judgment  entry,  and  did 
not  operate  as  a  special  finding  of  facts.  Tbe 
opinion  Is  included  In  tbe  transcript  sent  to  us, 
but  there  is  no  minute  entry  making  it  a  part 
of  the  record."  In  Insurance  Co.  v.  Tweed,  7 
Wall.  51,  Mr.  Justice  MUler,  delivering  tbe 
opinion  of  tbe  court,  says:  "We  are  asked  In 
tbe  pre^nt  case  to  accept  the  oplnl(m  of  the 
court  below  as  a  sufficient  fiudlug  of  facts, 
within  tbe  statute  and  within  tbe  general  rule 
on  this  subject  But  with  no  aid  outside  of  the 
recoed  we  cannot  do  this.  The  opUilon  only  re- 
dtes  fUUDe  parts  of  the  testimony  by  way  of 
comment  In  support  of  tbe  Judgment,  and  is  lia- 
ble t»  the  objection,  often  referred  to  in  this 
court,  that  it  states  the  evidence,  and  not  the 
facts  aa  found  from  tliat  evidence.  Beside^  It 
docs  not  profess  to  be  a  statement  ot  facts,  but 
Is  very  correctly  called  In  tbe  transcript  'rea- 
sons for  Judgment'  **  In  tbe  case  at  tiar,  It  la 
clearly  shown  that  the  languajie  of  the  court, 
giving  his  reasons  lor  sustaining  tbe  motion, 
which  language  Is  copied  Into  tbe  record,  was 
not  Intended  or  understood  to  be  a  special  flnd^ 
lug  of  facts.  This  Is  shown— First,  by  tbe  fact, 
aa  appears  in  the  record,  that,  after  tbe  motlra 
had  been  sustained,  plaintiffs'  counsel  requestr 
ed  tbe  court  to  make  a  special  flndiug  of  facts; 
and,  second,  tliat  tbe  court,  In  refuslug  such  re- 
quest, used  this  language:  "Tou  liave  got  all 
the  court's  ficuilngs,— a  general  finding.  That 
Is  all  the  court  is  required  to  make.  You  liave 
got  my  understandli^  of  It,  and  we  have  got 
the  evidence.  Request  by  the  court  doiled.*' 
We  must  therefore  conidder  the  language  at 
tbe  court,  ^vlng  bis  reasons  for  sustaining  tbe 
motion,  as  no  part  of  tbe  findings  of  tlie  cour^ 
and  tiiat  tbe  same  is  not  properly  In  the  reccnrd; 
tlwt  tbe  only  finding  pn^ly  made  and  pre- 
served In  tlie  record  la  a  general  finding  In 
favor  of  the  defendant  In  error  upon  the  Issues 
presented. 

Wbm  the  case  Is  tried  tbe  court  without 
A  Jury,  and  a  general  finding  of  facts  Is  made 
iqion  oral  testimony,  aucb  finding  la  a  findiug 
of  every  qpeclal  thing  necessary  to  be  found 
to  sustain  tbe  general  findhig,  and  la  conclusive 
upon  ^e  supreme  court  upon  all  doubtful  and 
dlspated  qu^tlons  ot  fact  Whistead  v.  Stande- 
ford,  21  Kan.  270;  Am  -r.  Hoerseman.  26  Kan. 
413;  Stout  T.  Townsend,  82  Kan.  424,  4  Pac. 
805;  Crane  v.  Chouteau,  20  Kan.  288;  GibJm 
T.  GIUw,  18  Kan.  410;  Knaggs  t.  Mastln,  9 
Kan.  532;  Bixby  t.  Bailey,  11  Kan.  359;  IHrieb 
T.  tnrlcb,  8  Kan.  402;  Railway  Co.  t.  Piper, 
13  Kan.  505;  Hobson  v.  Ogiten's  Ex'rs,  ifi 
Kan.  383.   We  have  carefully  examined  tbe 
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entire  record  In  this  case,  and  all  the  proo&, 
whether  oral  or  otherwise,  presented  by  the 
parties  on  the  trial  of  the  Issues  In  the  court 
below,  and,  although  the  proofs  are  conflicting 
an  the  material  points,  we  cannot  weD  see  how 
the  court  below  could  have  come  to  a  different 
conclusion,  or  made  a  different  finding  from 
that  made.  But,  be  that  as  It  may.  such  testi- 
mony being  conflicting  on  the  material  points, 
under  the  authorities  above  dted  such  finding 
IB  conclusive  upon  this  court  The  principle  of 
fba  above  case  has  been  ansoved  by  thla  court 
hi  an  analogous  case,  this  court  holding.  In 
Dunham  t.  HoUoway,  8  Old.  244,  41  Fac.  140, 
that,  "where  a  party  sues  out  a  writ  of  attach- 
ment, and  In  his  affidavit  therefbr  seta  forth 
two  grounds  for  said  writ,  and  evidence  Is  of- 
fered In  anpport  of  both  grounds,  and  the  jury 
finds  against  the  defendant  npon  each  of  ttie 
Issues  so  joined,  and  such  verdict  Is  approved 
the  trial  judge,  tfds  court  wm  not  disturb 
the  verdict  for  the  reason  that  the  same  is 
not  supported  by  the  evidence." 

We  aie  cited  1^  counsel  fbr  plalntlffB  in  er- 
Tar  to  Conno-  v.  Commissioners,  20  Ean.  679, 
and  Reese  v.  Rice  (Kan.  App.)  41  Pac  218, 
to  support  a  contention  that  this  court  Is  as 
capable  of  determining  whether  or  not  the 
fiu!tB  show  that  the  defiendant  In  enor  was 
selling  or  dic^postng  of  his  property,  or  had  as- 
signed, removed,  and  dlaposed  of  his  T^Toperij, 
with  Intent  to  binder,  delay,  defraud  his  cred- 
itors, as  was  the  court  bdow.  We  find  noth- 
ing In  Beese  v.  Rice  In  any  mann^  bearing 
upon  the  proposition;  and  In  Conner  v.  Ooni- 
n^Bsioners,  supra,  tbs  court  say:  "Brror  is  al* 
leged  In  sustaining  the  OTder  of  attachment. 
The  qneaticm  Is  one  of  fact,  and  the  testimoi^ 
wholly  1^  affidavit'*  The  doctrine  Involved  hi 
tiut  case  Is  approved  In  Hegwer  Klff  & 
Go.,  81  Kan.  440,  2  Pac  OOB.  In  this  last  case 
tlie  court  say:  "This  Is  not  a  case  whm  the 
ruling  of  the  district  court  is  to  be  snst^ned 
If  there  Is  any  eTldence  supporting  it  but  the 
question  whether  the  attachment  should  be  sus- 
tained or  dissolved  Is  to  be  detandned  trtm 
the  facts  estabUshed  by  the  testimony;  and 
wbeie  tiie  testimony  is  sH  contained  in  affi- 
davits, this  court  ia  as  omnpetoot  as  the  ^strict 
judge  to  form  a  just  estimate  of  the  credence 
to  be  given  ttiereto.**  These  cases  do  not 
change  the  rule  stated  In  the  cases  heretofore 
dted,  and  have  no  apidlcation  to  the  question 
involved  In  the  case  at  Inr.  It  can  readily  be 
seen  that  a  dlfferoit  rule  should  apply  when 
a  case  is  presented  to  the  supreme  court,  as 
It  was  to  the  district  court,  wholly  upon  affl- 
davtts  and  depositions;  or  one  where,  as  In  the 
case  at  bar.  the  greater  part  of  tiie  testimony 
was  oral,  where  the  witnesses  were  perscmally 
present  In  court,  and  examined  and  cross -exam- 
hied  in  the  cause.  In  such  case,  the  trial  court 
has  an  opportunity  not  afforded  to  the  su- 
preme  court  to  weigh  and  esttanate  the  testi- 
mony of  the  witnesses,  and  the  credence  that 
dumld  be  s^ven  thereto  from  thdr  conduct  and 
theh:  apparent  Intelligence  and  knowledge  con- 
cerning the  matters  In  controversy. 

We  find  no  errcnr  in  the  action  of  the  court  In 


sustaining  the  motion  to  dtssdve  the  attadi- 
ment  on  the  grounds  stated  in  said  fourth 
paragraph  of  said  motim;  and.  as  such  action 
of  the  court  below  disposes  of  ttie  entire  at- 
tachment iffooeedlng^  It  is  mmeoessaiy  fbr  us 
to  review  the  other  questions  raised  In  this 
record.  The  judgmoit  of  the  district  court  wlD 
therefore  be  affirmed.  All  the  judges  cuicur, 
except  BIBRER,  who  tried  the  case  below, 
and  did  not  sit  . 

CITY  OF  OKLAHOMA  011^  v.  MBYERS. 

(Supreme  Court  of  OUahmna.   Sept  4,  1896L> 

Jurors  —  Qualifications  —  Municipal  Corpora- 
tions—Nkoligknck— Cabs  or  Stkbbtb — Ac- 
tion rOR  INJURIBB — INSTBUCTIONS. 

1.  Where  a  case  is  beins  tried  against  a  *Atj, 
the  trial  court  may,  upon  chaUmge,  ezcnae 
from  the  jury  all  pnsoDB  who  are  resideats  or 
taxpayers  of  the  aefendaiit  dty. 

2.  Where  a  city  negligeotly  permitB  an  ex- 
cavattoD  to  be  made,  in  sucu  doae  proximity 
to  a  street  as  to  endaoger  the  traTeling  public, 
and  a  person,  without  fault,  is  injured  by  fttlling 
into  such  excavation,  a  recovery  may  be  had 
for  such  injury. 

3.  Where  instructlonfl  are  given  by  a  trial 
court  in  an  action  against  a  city  for  personal 
injuries,  caused  by  negligence  of  the  city  in  not 
protecting  its  sidewaJk  from  a  danserooa  exca- 
vation in  close  ^ximity  thneto^  It  is  not  er- 
ror to  Instruct  generally  as  to  the  duty  of  the 
dty  in  the  care  and  management  of  its  streets, 
bridges,  and  sidewalks;  and,  further,  h^d,  that 
the  verdict  of  a  jury  should  not  be  reversed  for 
the  reason  that  they  were  misdirected  In  the 
law,  unless  it  appears  that  the  jniy  might  bave 
been  misled  by  the  lastmctkos. 

(Syllabus  by  the  Court) 

Appeal  from  district  court,  Oklahoma  coun- 
ty; twfore  Justice  Henry  W.  Scott 

Action  by  Emily  S.  Meyers  against  the  dty 
■>f  Oklahoma  City.  From  a  judgment  for 
plaintiff,  defendant  appeals.  Affirmed. 

a.  O.  Hays,  J.  S.  Jenkins,  and  W.  R.  Tay- 
lor, for  plaintiff  In  erm-.  A.  T.  Stone  and 
Oharles  H.  Bagln,  for  defendant  In  error. 

DALE,  C.  3.  October  2,  1893,  Bmlly  S. 
Meyers  brought  an  action  In  the  district  coort 
of  Oklahoma  county  against  the  city  of  Ot^mr 
homa  City  to  recover  a  judgment  In  the  som 
of  $2,000  for  personal  Injuries  received  fRKn 
a  fall  into  an  excavation  near  the  sidewalk 
of  one  of  the  streets  of  said  dty.  To  the 
petition  filed  the  defendant  b^ow  answered 
by  a  general  denial  and  an  allegatltHi  of  con- 
tributory Dpgllgence,  and  upon  the  issue  so 
joined  the  cause  was  tried  to  a  Jury,  and 
verdict  returned  In  favor  of  plaintiff  below 
In  the  sum  of  $500  and  costs.  Vrom  the  red- 
ord  of  the  evidence  It  appears  that,  at  about 
8  o'clock  on  the  night  of  May  14,  1883,  the 
plaintiff  below  was  traveling  west  on  Coot 
upon  the  north  side  ot  a  street  named  "Grand 
Avenue,"  In  0klah<nn8  (Mty;  that  there  was 
no  sidewalk  built  for  foot  travelers  along  the 
place  where  she  was  walking,  but  the  ground 
was  smoothly  worn  by  pedestrians  passing 
along  where  she  was  then  traveling;  aad 
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that  the  side  of  the  street  was  used  Keneral- 
I7  b7  people  traveling  on  foot.  The  place 
where  plaintiff  below  reeelTCd  the  Injury 
was  near  the  Intersection  of  Hudson  street 
and  Grand  avenue.  Hudson  street,  on  the 
north  side  of  Grand  avenue,  Intersects  with 
such  street  50  feet  west  of  where  Hudson 
street  joins  Grand  avenue  on  the  south,  there 
being  a  Jog  In  the  survey  of  Hudson  street 
where  It  Intersects  with  such  street.  There 
was  a  cross  walk  on  Grand  avraiue  from  the 
east  side  of  Hudson  street  to  the  north  ertde 
of  Grand  avenue,  which  cross  walk  strikes 
the  north  side  of  Grand  avenue  about  50  feet 
east  of  the  east  line  of  Hudson  street,  lead- 
ing north  from  Oiand  avenue.  It  appears 
that  the  owner  of  the  lot  abutting  on  Grand 
avenue  lying  due  north  of  where  Hudson 
street  Intersects  the  south  line  of  said  Grand 
avenue  had  made  an  excavation  In  his  lot, 
the  south  ^de  of  which  excavation  was 
within  from  three  to  six  feet  of  the  walk 
used  by  foot  passengers  In  passing  along  the 
north  side  of  Grand  avenue.  The  surface  of 
the  ground  between  the  walk  and  the  excava- 
tion was  level.  This  excavation  bad  been 
made  about  one  year  previous  to  the  time  of 
the  alleged  Injury.  Therw  were  no  barriers 
erected  between  the  excavation  and  street, 
and  no  lights  or  other  warnings  of  danger. 
On  the  night  when  the  accident  happened 
It  waa  daric.  and  had  been  raining.  It  does 
not  appear  that  plaintiff  below  knew  of  the 
excavation  before  she  received  the  injury 
complained  of.  As  she  was  walking  west  on 
the  north  side  of  Grand  avenue  she  came  to 
the  cross  walk  leading  to  the  south  from 
the  north  side  of  Grand  avenue,  and,  think- 
ing she  had  reached  Hudson  street  leading 
north  from  the  north  side  of  Grand  avenue, 
turned  to  go  north  on  the  east  side  of  Hud- 
son street,  stepped  into  the  excavation,  and 
received  a  serlons  injury.  On  proof  of  this 
state  of  facts  the  Jury  returned  Its  verdict, 
upon  which  the  court  entered  Its  Judgment, 
and  to  reverse  such  Judgment  the  case  was 
brought  here.  Numerous  assignments  of  er- 
ror are  made  by  counsel  for  appellant  In 
their  briefs,  which  they  ask  this  court  to 
paiag  upon,  and  they  may  be  summarized  as 
follows:  (1)  Error  In  excluding  residents  of 
Oklahoma  Olty  from  the  Jury.  (2)  Refusal 
of  the  court  to  give  an  instruction  asked,  and 
In  giving  Instructions  which  It  is  Insisted 
were  not  applicable  to  the  facta  deTel<^ed 
by  the  evidence. 

1.  Over  objection  of  counsel  for  the  city, 
tbe  conrt  below,  upon  challenge  of  the  plain- 
tiff, excused  from  the  Jury  all  persons  who 
were  residents  of  or  taxpayers  in  Oklahoma 
Olty.  It  Is  earnestly  Insisted  that  the  court 
should  not  have  excluded  residents  of  a  city, 
especially  those  who  were  not  taxpayers. 
So  authorities  are  cited  In  support  of  this 
contention,  but  we  are  aware  of  the  fact  that 
the  courts  have  decided  both  ways  upon  this 
question,  and  a  decision  either  way  would 
hare  the  support  of  authority.   This  ques- 


tion has  never  been  directly  passed  npon  by 
this  court,  but  In  Bradford  v.  Woods,  2  OkL 
228,  37  Pac.  1062.  in  speaking  of  the  discre- 
tionary power  of  the  trial  court  to  excuse 
Jurors,  this  court,  by  Burford,  J.,  said:  "It 
is  the  duty  of  a  trial  court,  in  the  selection 
of  a  jury  for  the  trial  of  a  case,  civil  or 
criminal,  to  see  that  Jurors  are  obtained  who 
are  fair  and  impartial  between  the  litigants, 
—who  will  not  be  influenced  or  biased  by 
previously  ftHined  opinions,  or  actuated  by 
motives  oth«>  than  a  desire  to  render  exact 
Justice  to  both  parties.  A  very  large  discre- 
tion Is  vested  In  the  court  in  detennlnlng  the 
competency  and  qualifications  of  Jurors,  and 
Its  action  Bfaonld  never  be  dl8turt>ed  by  an 
appellate  court,  unless  an  abuse  of  such  dis- 
cretion is  clearly  apparent."  Under  tills  de- 
cision it  would  seem  that  the  appellate  court 
should  not  reverse  the  ruling  of  the  trial 
Judge  In  excusing  persons  as  Jurors,  unless  It 
is  shown  that  the  discretionary  power  of  the 
court  was  abused  to  such  an  extent  as  to 
work  an  Injustice  to  one  of  the  parties,  or 
that  the  action  of  the  trial  court  might  have 
woriced  such  Injustice.  We  do  not  regard 
it  as  a  right  t)eIonglng  to  a  litigant  that  he 
have  Jurors  from  any  particular  locality  with- 
in the  county  In  which  the  cause  Is  being 
tried.  If  a  party  to  such  cause  Is  provided 
with  Jurors  from  any  part  of  the  county 
who  arc  qualified  under  the  law  to  sit  In  a 
case,  he  has  bad  a  proper  Jury.  And  before 
an  appellate  court  should  reverse  a  verdict 
upon  the  charge  that  challenges  allowed  pre- 
vented a  party  from  having  a  fair  trial.  It 
should  affirmatively  appear  that  the  ruling 
of  the  trial  court  might  have  been  prejudi- 
cial. No  claim  Is  made  to  this  effect.  The 
peremptory  challenges  allowed  to  appellant 
in  the  conrt  below  were '  waived,  and  no- 
where does  It  appear  In  the  record  that  the 
Jury  acted  from  tmpro|:>er  motives  in  arriv- 
ing at  their  verdict.  A  question  similar  In 
principle  to  the  one  under  consideration  arose 
In  Olty  or  Abilene  v.  Hendricks,  36  Kan.  196, 
13  Pac.  121.  In  that  case  the  trial  court  di- 
rected the  clerk.  In  calling  the  names  from 
the  Jury  list  for  the  purpose  of  Impaneling 
the  Jury,  to  omit  the  names  of  such  persons 
as  were  known  to  be  residents  of  the  city. 
The  supreme  court  held  that  no  error  was 
thereby  committed.  Upon  this  question  we 
conclude  that,  in  a  case  where  a  city  is  a 
defendant,  the  trial  court  commits  no  error 
In  excusing  from  the  Jury  all  persons  who 
rt-slde  in  or  are  taxpayers  In  a  defendant 
dty. 

2.  It  is  insisted  by  counsel  for  appellant 
that  the  court  below  erred  In  refusing  to 
give  an  Instruction  offered  on  behalf  of  ap- 
pellant as  follows:  "If  the  Jury  find  In  this 
case  that  the  excavation  complained  of  was 
back  on  the  lot  on  the  private  property  of 
Ted  Hill,  and  from  four  to  eight  feet  from 
the  line  of  the  street,  and  that  a  person  pass- 
ing over  the  street  would  not,  by  reason  of 
the  surface  of  the  ground,  fait  into  such  ex- 
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<*araU<Mi»  anless  be  first  left  the  street,  then 
yon  are  Instructed  tliat,  If  the  plaintiff  teft 
tlie  street,  and  fell  into  such  excavatlOD,  tbe 
city  would  itot  be  liable,  although  they  may 
not  hare  placed  barrlera  along  such  excavar 
tlou."  This  inficractloQ  would  preclude  a 
recovery  In  the<  caae,  unless  the  excaTatlon 
lies  so  close  to  the  street  that  a  person  paB»- 
Ing  along  the  sidewalk  would  fall  from  the 
street  Into  the  excavation  without  passing 
over  any  tnt^mediate  ground.  No  author- 
ity Is  cited  tn  support  of  such  proposition. 
We  hare  examined  into  this  question  somo- 
what  In  order  to  determine  whether  or  not 
the  principle  contended  for  by  counsel  In 
the  Instruction  asked  Is  correct  The  extent 
of  the  U&billty  of  the  city  for  personsJ  In- 
juries max  be  aald  to  depend  somewhat  upon 
tbe  control  granted  by  the  legislative  autbon- 
Ity  to  a  city  over  Its  streeta.  Snob  UablUOt 
Is  Increased  or  dlmlolabed,  r^atively  speaks 
IniT,  as  the  antborlty  of  tbe  city  over  Its 
streets  Is  extended  or  narrowed.  In  tbls> 
territory,  tn  dtlss  ot  tbe  first  clasa^  like 
Oklatarana  OHy,  llie  togldatiire  has  given  a 
broad  control  over  tbe  streets  to  tbe  city  an- 
tboritles.  SectloB  27,  c.  14^  of  the  act  re- 
lating to  cities  (pB«e  171,  St  Okl.)  reads  am 
follows:  "See.  27.  The  coniwil  macr  probfl>> 
It  and  prevent  encroachment  tntO'  and  upon- 
the  sldewaUa,  streets,  avenues,  alleys  and 
other  property  of  tbe  cl^,  and  may  provide 
for  the  removal  of  all  obstrnctjona  from 
sidewalks,  curb-stones,  gatters,  and  cross- 
walks at  tbe  ejvense  of  tbe  owners  or  occn- 
plers  of  tbe  grounds  fronting  tfa««on  or 
at  the  expense  of  the  person  placing  the  same 
there;  the  councU  may  also  regnlate  the 
planting  and  protection  of  shade  ^es  in  the 
BtreetSt  the  bnllding  of  bnlk  heads,  cellar 
and  basement  ways,  stair-ways,  ndlwayst 
windows  and  doorways,  awnings,  hitching 
posts  and  rails,  lamp  posts,  awning  posts 
and  all  stmctnzes  projecting  upon  or  over 
and  adjoining,  and  all  other  excavationsi 
through,  and  under  sidewalks,  or  along  any 
streets  of  the  dty."  B7  this  section  and 
otliers  of  a  simllur  nature,  the  legislature 
gave  to  dtles  of  the  first  class  in  this  terrl- 
tary  ample  power  to  control  the  streets,  and 
to  make  them  safe  for  the  tnveling  pnbllc, 
if  a  dangerous  excavation  is  In  socb  close 
proximity  to  the  stveet  as  to  make  traveling 
<m  such  streets  dangerous.  It -matters  not  to 
tbe  person  Injured  that  It  may  not  have 
been  within  the  limits  of  a  street  The  saffr* 
ty  of  tbe  traveler  Is  what  tbe  law  seelu  to 
protect,  and,  if  he  has  the  right  to  the  ase 
of  the  street  he  may  presume  that  the  au- 
thorities In  control  have  provided  a  safe 
place  for  travel.  It  cannot  be  said  that  a 
safe  place  for  travel  has  been  provided  If, 
abutting  the  sidewalk,  or  In  close  proximity 
thereto,  there  Is  permitted  a  deep  excavar 
tlon,  which  even  the  most  careful  of  passen- 
gers would  be  In  danger  of  falling  into.  Lan- 
gan  V.  City  of  Atchison.  35  Kan.  318, 11  Pac. 
38,  is  a  case  whera  a  person  walking  along 


a  stre^  was  injured  by  the  falling  of  a  iarge 
biU  or  show  board  blown  down  by  a  strong 
wind.  It  was  erected  on  private  property, 
and,  as  shown  by  the  evidence.  In  a  negli- 
gent manner.  The  court  In  which  the  cause 
was  tried  sustained  a  demurrer  Interposed 
on  behalf  of  tbe  city,  holding  thereby  that 
the  city  was  not  liable  In  damages  for  the 
Injury  sustained.  The  supreme  court  re- 
versed the  ruling  of  the  lower  court,  and  In 
the  opinion  state  the  law  as  follows:  "Tbe 
decisions  In  this  state  are  numerous  that 
cities  having  the  powere  ordinarily  conferred 
upon  them  respecting  Mceets  and  sidewalks 
wltliln  their  limits  owe  to  the  public  the 
duty  o£  keeping  them  in  safe  conditiDa  for 
use  In  tbe  usual  mode  by  travelers,  and  are 
liable  in  a  civil  action  for  injuries  result- 
ing from  the  neglect  to  pcrfocm  tjiis  duty," 
— cltli^e  in  support  of  this,  principle  Jansen 
V.  City  of  Atchison.  16  Sao.  338,  and  City  of 
Sallua  V.  Trosper,  27  San.  5^.  Following 
this  decision,  in  a  case  entitled  Gommlsslon- 
era  of  Shawnee  Co.  v.  City  of  Topeka,  30  Ean. 
197,  13  Pac.  191,  the  supreme  court  of  Kaur 
saa  said:  "The  law.  In  tbe  absence  of  any 
express  provision  of  the  statutes.  Imxtoses 
upon  a  dty  at  the  first  class  the  duty  to 
ke^  Its  streets,  avenues,  alleys,  and  bridges 
In  a  safe  condition  for  the  txavellng  public 
Thla  Is  Implied  under  the  ordinary  powers 
conferred  upon  It  by  statute,  without  any 
raipress  provision.  Thhi  duty  appears  to  ba 
ImjKMsed  upon  the  olty  as  a  municipal  cor- 
poratioB,  and  the  duties  devolving  upon  Its 
i^cers  having  the  oare  of  the  streets  rest 
Upon  them  as  officers  of  the  city.  The  pow- 
er to  repair  and  maintain  the  streets  tn  a 
safe  condition  oonf erred  upon  the  corpora- 
tion Is  Implied  by  authority  to  levy  taxes  and 
Impose  local  assessments  for  that  purpose. 
In  conformity  with  these  general  rules,  the 
duty  to  repair  streets  Is  considered  to  ^at 
without  special  statutory  provMon.  We 
tkink  we  can  safely  say  this  is  the  law."  An 
examination  of  the  statutea  ot  the  state  of 
Kansas  does  not  show  any  greater  respon- 
sibility In  the  care  and  maintenance  of  the 
streeta  of  a  el^  than  is  placed  upon  the  an- 
tihorltlea  of  a  city  In  this  territory,  and  in 
tbat  state,  from  an  examination  of  the  de- 
elsions,  It  would  seem  that  the  sVety  of  the 
traveler  la  the  principal  consideration  which 
the  authorities  of  the  city  should  have  In 
view.  In  the  care  and  manag«nettt  ot  Its 
streets  and  sidewalks.  In  Bassett  v.  City 
(tf  St.  Joseph,  B3  Ma  280,  IB  reported  a  case 
wher^  It  was  held  that  a  city  is  Uable  foe 
an  Injury  caused  by  reason  of  a  person  fall- 
ing Uito  an  exKavatlm  which  abutted  on  a  slds 
of  a  street  la  the  opinion  the  court  said: 
"If  the  excavation,  being  outside  of  the 
street  did  not  render  It  dangerous  to  travel, 
and  the  highway  remained  reasonably  sate 
to  travelen,  It  would  not  become  the  dutr 
of  the  city  to  place  there  guards  or  other 
protection  to  prevent  persons  from  faUIng 
Into  the  pxcftvatlon.   Of  courss^  no  negUr 
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fence  coald  be  Imputed;  bat,  whenerer  It 
becomes  tlte  duty  of  tbe  city  to  afford  pro- 
ttctloo,  then  a  negligence  to  perfOTm  tbe 
duty  will  create  a  responalblllty  upon  tbe 
part  of  tbe  dty  to  tbose  who  may  receive 
Injury  In  oonseqnence  of  luch  negltgence, 
wbethw  tbe  Injury  Is  received  by  falling  Into 
an  excavation  that  Is  in  tbe  street  or  so  near 
to  It  as  to  render  It  dangerous  to  tboee  who 
travel  upon  the  highway."  In  Olty  of  Lln- 
«oln  V.  Bedunan.  2S  Neb.  677,  37  N.  W.  085, 
la  a  case  where  an  Injury  occurred  by  a 
party  falling  off  a  sidewalk  Into  an  excava- 
tion. It  was  contended  that  the  city  did  Ita 
duty  If  It  kept  Its  sidewalks  In  a  good  cou(M- 
tton.  Upon  this  question  the  court  said: 
'^t  seems  to  be  the  contention  of  counsel  for 
plaintiff  Im  error  that,  If  defendant  received 
ber  Injuries  by  falling  off  the  crossing  into 
the  excavation  or  depression,  she  could  not 
recover,  provided  the  sidewalk  and  crossing 
were  In  themselves  perfect;  tbat  Is,  she 
could  not  recover  anything  unless  she  was 
able  to  show  that  the  sidewalk  and  crossing 
were  in  a  broken  condition,  out  of  repair, 
or  Imperfect  In  their  construction.  This  we 
do  not  think  la  the  law,  and  the  instruction 
referred  to  was  properly  refused.  We  think 
it  tolerably  well  a(^ttled  that,  In  questions  of 
tbls  kind,  the  queatlon  of  care  was  one  of 
fact  It  la  one  which  should  be  left  to  the 
Jury  under  all  the  circumstances  of  the  case, 
and  If  they  find  that  the  defendant  In  error, 
in  the  exercise  of  ordinary  care,  fell  from 
Uie  sidewalk  Into  the  excavation  or  depres- 
sion, and  received  the  Injury,  and  that  It  was 
negllgeDce  on  the  part  of  tbe  city  to  allow 
■nch  a  depression  or  excavation  to  remain 
■0  near  the  sidewalk  aa  to  render  It  danger- 
ous, then  she  could  recover.  The  whole 
qneatlon  of  negligence^  both  upon  the  part 
of  the  plaintiff  and  defendant,  waa  for  tbe 
Jury  to  detmnlne." 

The  members  of  tbls  court  are  unfortu- 
nately very  much  limited  In  time,  and  our 
library  Is  Insufficient  to  enable  us  to  make 
an  extended  review  of  all  the  decisions  bear- 
iac  upon  the  subject  under  discussion,  and 
v«  will  not,  therefore,  attempt  to  do  so.  It 
appears,  however,  from  wbat  we  are  able  to 
gather  In  oar  research,  that  most  of  the 
Blew  England  states  have  adopted  statutes 
wblcb  Id  direct  terms  make  a  town  or  city 
liable  for  Ita  negligence  In  the  management 
of  Its  streetAk  and  In  Massachusetts  It  Is  held 
that.  In  tbe  absence  of  such  statute,  no  lia- 
Wlity  attaches  to  a  town  or  city.  Oliver  v. 
Worcester,  102  Mass.  480.  And  while  there 
«re  a  number  of  decisions  In  those  states 
holding  towns  and  cities  liable  for  Injuries 
received  for  permitting  dangerous  obstruc- 
tions and  excavations  to  exist  outside  of  Its 
streets  aod  sidewalks,  but  In  close  proxim- 
ity thereto,  yet  they  must  be  considered  In 
Mi£  ll^bt  of  statutory  ennL-tmeuts.  Cases 
we  And  frequently  cited  In  support  of  the 
view  that  a  city  Is  liable  by  reason  of  Its 
negligence  in  permitting  an  excavation  or 


other  dangcroaa  plaoe  to  exist  off  from  the 
street  or  'sidewalk,  bst  In  dose  proximity 
thereto,  by  states  which  have  adopted  no 
statnte  upon  the  subject,  are  Alger  v.  City  of 
I^well.  8  Allen,  402,  and  Drew  r.  Town  of 
Sutton,  95  Vt.  G86.  The  latter  case  Is  an 
Instructive  one  upon  this  subject.  And  In 
such  case  the  facts  are  almost  identical  with 
those  in  the  case  we  are  here  deciding.  An 
edcavatlon  was  allowed  to  be  made  which 
came  within  alz  Inches  of  tbe  highway,  and 
In  the  darkness  of  the  night  a  person  drove 
off^  the  road  and  Into  It,  and  the  supreme 
court  of  the  state  held  that  he  could  recover 
for  the  Injury  received.  A  very  able  dis- 
senting opinion  was  filed  In  the  case  by  one 
of  the  Jndges  of  the  court.  In  Hudson  v. 
Inhabitants  of  Marlborough,  154  Mass.  218, 
28  N.  B.  147,  the  supreme  court  held  that  no 
recovery  conld  be  bad  for  an  Injury  received 
at  a  point  25  feet  from  the  road,  aa  a  place 
at  such  a  distance  from  the  road  would  not, 
as  a  matter  of  law,  be  In  such  close  proxim- 
ity thereto  aa  to  make  traveling  thereon 
dangerous.  In  moct  of  the  states  where 
there  is  no  express  statute,  the  cities  are 
held  to  a  liability  for  negligence  In  permit- 
ting their  streets  to  remain  In  a  dangerous 
condition  for  travel.  Such  decisions  are 
based  upon  statutes  similar  to  ours,  and 
hold  that  by  reason  of  the  control  and  man- 
agement vested  In  cities  by  legislative  en- 
actment, there  la  an  Implied  liability  for  neg- 
ligence In  case  the  cities  fall  to  keep  their 
streets  In  a  reasonably  safe  condltton  for 
use  by  the  traveling  public;  and  tbls  liabil- 
ity Is  not  restricted  to  defects  which  exist 
within  the  limits  of  or  upon  the  walks  of  the 
streets,  or  the  roadbeds,  but  if  a  city  negli- 
gently permits  a  fence,  or  awning  which 
overhangs  a  street,  or  a  wall  at  the  side 
of  tbe  street  t»  remain  In  an  unsafe  condi- 
tion, after  notice  of  Its  danger,  any  person 
Injured  thereby  may,  in  the  absence  of  con- 
tributory negligence,  recover.  Grove  v.  City 
of  Ft.  Wayne,  45  Ind.  42»;  Langan  v.  Olty 
of  Atchison,  supra.  And  we  think  It  Is 
equally  well  settled  that,  where  a  city  per- 
mits an  excavation  to  exist  withtn  such 
close  proximity  fo  a  street  as  to  make  It  un- 
safe for  a  prudent  person  fo  use  the  same, 
and  an  injury  results  from  no  fault  upon  the 
part  of  such  person,  a  recovery  may  be  had. 
As  to  how  close  to  tbe  street  tbe  excava- 
tion must  be  In  order  to  allow  recovery 
would.  In  most  cases,  be  a  question  for  tbe 
jury.  It  might  frequently  happen  that  It 
would  be  the  duty  of  tbe  court  to  say,  as  a 
matter  of  law,  that  no  recovery  could  be 
had;  but  this  would  be  only  In  that  class  of 
cases  where  it  was  plainly  apparent  that 
the  person  Injured  waa  guilty  of  contribu- 
tory negligence  In  straying  off  the  street,  or 
where  the  excavation  waa  so  far  removed 
therefrom  as  to  enable  a  court  to  say  that 
the  authorities  had  no  reasonable  ground  to 
believe  that  an  Injury  woald  probably  occur 
it  the  excavation  was  left  in  an  unguarded 
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condition.  We  conclude,  therefore, 
where,  as  In  this  territory,  the  tegialature  has 
given  to  dtfes  plenary  powers  orer  the 
streets,  the  cities.  In  their  manag«nent  and 
control  thereof,  are  bonnd  to  so  ererclBe 
their  powers  with  the  view,  primarily,  of 
preserving  the  safety  of  the  traveling  public, 
and  that  a  recovery  may  be  had  for  injuries 
received  on  account  of  negligence  of  the  city 
In  permitting  an  excavation  to  be  made  in 
close  proximity  to  a  street  In  use  generally 
by  the  traveling  public. 

3.  It  Is  urged  that  the  Instructions  given  bf 
the  court  below  were  not  applicable  to  the 
case  on  trial,  and  tliat  the  Jury  was  probably 
misled  thereby.  It  is  unquestionably  true  that 
a  conrt  should  iostroct  only  upon  such  a  state 
of  facts  as  there  is  some  evidence  to  prove. 
Abstract  questions  of  law  which  have  no  rela- 
tion to  the  facts  testlQed  to  by  the  witnesses 
should  never  be  given  to  the  ivay  as  Instruc- 
tions In  the  trial  of  a  case.  But,  unless  an  ap- 
pellate court  can  say  that  a  trial  Judge  has 
given  instructions  which  are  not  applicable  to 
the  cose,  and  which  may  have  misled  the  Jury, 
the  cause  should  not  be  reversed.  Before  the 
party  appealing  can  demand  a  reversal  he 
must  show  his  injuiy.  It  will  not  do  to  send 
a  case  back  for  new  trtal  merely  because  the 
trial  court  may  be  technically  wrong. 

The  Instructions  complained  of  number  from 
10  to  23,  Inclusive,  some  of  which  are  set  out 
In  fun  and  argued  in  the  brief.  Those  to 
which  our  attention  has  been  directly  called 
are  as  follows:  "(12)  The  Jury  are  instructed 
tbnt  it  la  the  duty  of  a  city  to  keep  and  main- 
tain its  streets  and  sidewalks  in  good  repair 
for  safe  and  convenient  use,  and  maintain 
its  %Idewail£B  In  a  reasonably  safe  condition 
for  the  use  of  pedestrians."  "(14)  The  fact 
that  the  defect  In  the  unsafe  condition  of  the 
sidewalk  liad  been  of  long  standing,  and  open 
to  any  otHervatlon,  If  so  proven,  Is  constructive 
notice  to  the  defendant;  and  if  the  defendant 
bad  such  notice  a  suttlclent  length  of  time, 
with  reasonatde  diligence,  to  have  repaired  It 
before  the  accident  occurred,  defendant  Is  lia- 
ble. (15)  The  fact,  If  so  shown,  that  the  er- 
cavatlon  was  on  a  lot  owned  by  a  private 
party,  does  not  exonerate  the  defendant,  nor 
excuse  the  city  from  Its  liability,  as  It  was  the 
defendant's  duty  to  maintain  the  sidewalk  In 
a  safe  condition."  "(18)  You  are  further  in- 
structed that,  as  a  matter  of  law,  any  person 
traveling  upon  tbe  sidewalk  of  a  city  vrhidx  Is 
In  constant  use  by  the  pubUc  has  tbe  right, 
when  using  tbe  same  with  due  diligence  and 
care,  to  presume,  and  to  act  upon  the  pre- 
sumption, that  It  Is  reasonably  safe  for  ordi- 
nary travel  through  its  entire  width,  and  free 
from  all  dangerous  holes,  obstructions,  and  oth- 
er defects.  (19)  You  are  further  Instructed 
that  a  traveler  on  a  public  street  Is  held  to  the 
exercise  of  only  ordinary  care.  Some  negli- 
gence which  is  a  want  of  extraordlnaiy  care 
will  not  defeat  a  recovery  for  an  Injury  re- 
ceived in  consequence  of  a  defect  in  the  street, 
provided  that  the  evidence  shows  that  the  city 


anthOEltleB  were  guilty  of  negUgence  m  pennlt- 
thig  flw  defect  to  exist  In  the  street,  and  that 
tbe  traveler  was  lAjaied  tboel^  and  wai 
using  ordlnazy  care  to  avoid  tbe  Injury.**  Tbe 
twentieth  inatmctlon,  in  sobstanoe  and  efEect, 
Is  the  same  as  the  ntaieteeath.  The  twenty- 
third  instruction  refers  to  the  measure  of  dam- 
ages. 

It  is  contended  that  these  instructions  should 
not  have  been  given,  because  they  refer  to  an 
injury  sustained  1^  reason  of  some  defect  in 
the  sidewalk  of  a  street,  or  within  the  street 
lines,  whereas  the  Injury  complained  of  oc- 
curred off  a  street,  and  not  upon  a  sidewalk, 
and  that  the  use  of  the  term  "sidewalk"  was 
misleading,  because  no  sidewalk  existed  at  or 
near  the  place  where  the  Injury  occurred. 
Perhaps  the  court  may  have  failed  to  point 
the  Instructions  with  as  mucb  exactitude  as 
the  nature  of  the  case  permitted,  but  still  they 
each  state  a  principle  of  law  applicable  to  the 
questions  at  issue.  This  was  a  case  for  dam- 
ages on  account  of  the  negligence  of  the  dty 
In  the  management  of  Its  streets.  Instruction 
10  states  the  law  correctly  relative  to  the  duty 
of  a  dty  in  the  control  of  Its  streets,  sidewalks, 
and  bridges,  and  its  liability  In  case  of  its  fail- 
ure so  to  do.  It  Is  true  there  was  no  particular 
reason  for  using  the  word  "bridges"  in  tbe  In- 
struction, but  we  fail  to  see  how  that  matter 
prejudiced  the  appellants.  The  eleventh  m- 
structlon  states  the  law  r^tlve  to  repairs  of 
streets  and  sidewalks,  and  tbe  condition  In 
which  they  must  be  kept  This  Instruction 
would  perhaps  more  proi>erly  'refer  to  a  case 
of  inJuiy  on  account  of  a  street  or  walk  getting 
out  of  repair,  but  it  would  also  refer  to  that 
condition  of  a  street  which  bad  orls^nally  been 
safe  for  travel  and  by  reason  of  the  excava- 
tion, either  In  or  upon  the  side  of  the  street, 
had  become  unsafe.  Instructions  14  and  15 
state  the  law  correctly  as  to  notice,  and  lia- 
bility of  a  city  for  an  Injury  sustained  by  rea- 
son of  the  city  permitting  a  private  person  to 
so  use  his  property  as  to  Injure  the  traveling 
public.  Instruction  18  was  held  I?  this  court 
In  City  of  Guthrie  v.  Swan,  8  Okl.  116,  41  Pac. 
84,  to  be  erroneous,  when  applied  to  tbe  facta 
of  that  particular  case.  But  the  court  was  then 
considering  a  case  where  the  party  Injured  had 
left  a  defective  and  Impassable  sidewalk,  and 
gone  out  into  that  portion  of  tbe  street  used 
for  vehicles,  and,  under  the  evidence,  the  conrt 
found  that  the  city  had  attempted  to  provide 
a  safe  passageway  for  persons  using  the  street. 
It  was  held  that  tbe  question  of  contrtbutoty 
negligence  upon  the  part  of  the  city  under  such 
circumstances  was  a  question  of  &ct  to  go  to 
the  Juiy,  and  that  the  instruction  was  erroneous 
because  It  took  such  tact  from  the  Jury.  The 
case  we  are  now  conslderhig  does  not  involra 
a  question  of  Injury  sustained  Inside  the  limits 
of  a  street,  and,  although  we  agree  that  in- 
struction 18  Is  bad  as  an  abstract  proposltioii 
of  law,  yet  we  do  not  think  the  Jury  could  bava 
been  misled  thereby.  Instruction  19  l8  alH>  er 
roneooB.  It  leans  towards  the  law  of  oompaia- 
tive  negligence,  whldi  doctrine  baa  been  re 
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pDdi&ted  In  most  of  tlie  statea  of  the  Union, 
and  haa  nerer  obtained  a  foothold  In  this  ter- 
rltoEr,  and  it  has  been  well  said  that  the  law 
"has  no  acateB  to  determine  In  such  cases 
whose  wrongdoing  weighed  the  most  In  the 
compound  that  occasioned  the  mlschlet"  But 
here  again  we  fail  to  find,  and  counsel  do  not 
In  their  brief  attempt  to  show,  wherein  the 
city  was  Injured.  An  examination  of  the  rec- 
ord shows  no  act  upon  the  part  of  the  person 
Injured  which  would  Justify  the  Jury  In  find- 
ing her  gnlltr  of  any  n^Ugence,  and  especially 
of  contrlbutoiy  negligence,  and  In  Tlew  of  the 
«TldeDce  we  do  not  think  the  city  could  have 
been  prejudiced  by  the  instruction.  The  brief 
of  appellant  does  not  attempt  to  show  wherein 
the  law  is  Inconectly  stated  In  an  of  these  in- 
Btroctiomi.  The  only  objection  seriously  urged 
Is  that  tbiy  lefw  to  the  Injury  as  having  oc- 
curred by  reason  of  the  dettetlve  c(»idltlon  of 
the  street  and  sidewalk,  and  stress  is  also  laid 
upon  the  fact  that  no  sidewalk  was  laid  on  the 
street  the  dly,  and  that  the  accident  did  not 
hajqwn  in  the  street  A  sidewalk  does  not  nec- 
essarily cooatet  of  a  walk  made  of  boards,  or  a 
place  paved  or  otherwise  Improved,  for  the  use 
of  foot  passengers;  bat  It  may  be  a  place  set 
apart  at  the  side  at  the  strest  for  the  use  Cff 
that  portion  at  the  public  that  travel  on  foot 
It  may  be  that  for  an  accident  happening  upon 
Boch  a  wan^  tiie  lnq>rovement  of  wblcb  Oie 
city  has  never  undertaken,  no  recoveiy  could 
be  bad;  but  upon  this  qnestlQa  we  do  not  pass. 
Bat  wben  the  dty,  ttanmtfti  Its  negligence, 
fiermlts  a  peraoii  to  make  dangenxis  excava- 
tions so  near  to  this  natural  walk  as  to  make 
traveling  thereon  dangerous,  then  the  dty  by 
Its  own  wrongful  act  bas  so  contributed  to  the 
injmr  as  to  make  tt  ilsMs. 

Under  the  facts  as  dlscloeed  by  the  evidence 
in  this  case,  the  jflalntlff  bdow  received  the 
lilJmy  without  tanlt  upoa  bet  part,  and  hi  a 
most  natural  manner.  She  was  walking  west 
on  the  ntntb  side  of  Grand  avenne,  and  came 
to  a  cross  walk  leading  from  the  east  side  of 
Hudson  strert  <m  the  south  to  the  north  side  of 
•Grand  avenue.  She,  bdng  a  stranger  to  that 
portlcm  of  the  town,  would  naturally  siu^ae 
she  bad  reached  the  east  side  of  Hudson  street, 
leading  north  from  Grand  avenue,  and,  wish- 
ing to  go  to  tbe  north,  she  tamed  at  tbe  place 
where  abe  supposed  Hadstm  street  was,  and 
stepped  hito  the  excavation,  several  feet  deep, 
wtaldb  been  dug  a  year  previously,  end 
was  allowed  to  remato  In  sneh  eivosed  condi- 
tion for  sDch  length  of  time.  It  was  a  trap 
which  was  liable  to  cateh  tbe  moat  waty  trav- 
eler, and  which  oui^  never  to  have  been  per- 
mitted by  the  dty.  Under  tbe  evfdoKe  the 
plaintiff  bdow  was  deariy  entitled  to  recover, 
and  we  do  not  find  that  the  appdlanf  s  rights 
were  prejudiced  by  the  instructions  given  or 
reftised.  Tbe  Judgment  of  the  lower  court  Is 
affirmed. 

SCOTT,  J.,  having  presided  at  the  trial  of 
the  cause  bek>w,  not  sitting.  Tbe  other  Jus- 
•tices  concnrrlng. 


SSAWELI«  V.  HBNDRI0K8. 
(Sniweme  pourt  of  OklahMna.    Sept  4,  1896.) 
STATom— EnsoT  or  Repbal— Riobt  10  Rsoovsa 
Usurious  Imtbkbbt. 

1.  Wh»e  a  statute  provides  that  a  p«son 
who  takes,  teceivee,  retains,  or  contracts  for 
any  higher  rate  of  interest  than  12  per  cent, 
per  annum  shall  forfeit  all  the  interest  so 
taken,  recrived,  retainedj  or  contracted  for,  and 
it  is  Bubeeqoently  provided  by  tbe  legislature 
that  this  sect  ion  "la  hereby  repealed,"  and  an- 
other section  of  tbe  Statutes  of  1803  provides 

Srenerally  that  "the  r^teal  of  any  statute  by  the 
egislatiTe  assembly  shall  not  have  the  ef- 
fect to  release  or  extinguish  any  penalty,  for- 
feiture or  liability  Incurred  under  such  statute 
unless  tbe  repealing  act  sball  so  exiwessly  pro- 
vide, and  such  statute  shall  be  treated  as  still 
remaining  in  force  for  the  purpose  of  sos- 
taining  any  proper  action  for  the  enforcement 
of  such  forfeiture  or  liability,"  the  right  of  the 
plaintiff  to  recover  nsurions  interest  provided 
under  the  former  sectitm,  is  still  complete,  and  it 
is  not  necesbary  that  his  right  of  recovering  such 
usurious  interest  should  be  express]^  reserved 
in  the  repealing  act  The  i)laintifrEi  right  to 
recover  the  forfrlture  of  usurious  interest  from 
the  defendant  is  fully  provided  for  in  the 
general  law  of  tbe  territory,  section  2697  re- 
maining unrepealed. 

2.  Where  an  absolute  deed  to  land  is  given, 
accompanied  simultaneously  by  bond  or  agree- 
ment of  defeasitnce,  the  latter  may,  npon  agree- 
ment and  consideration  between  the  i>arties 
thereto,  be  surrendered  and  canceled,  so  as  to 
vest  the  dstate  uncmdltionally  Id  the  grantee 
by  force  of  the  first  deed,  providing  tbe  trans- 
action is  conducted  with  faimesa,  ooth  as  be- 
twera  the  parties  and  as  against  the  creditors 
of  the  mortgagor. 

(Syllabus  by  the  Court) 

Error  to  district  court  Cleveland  ooonty; 
before  Justice  Henry  W.  Scott. 

Action  by  W.  H.  SeaweU  agalust  T.  W. 
Hendricks.  From  a  Judgment  for  defendant 
plaintiff  brings  error.  Reversed. 

This  action,  tat  the  recoveiy  of  nsnrloas  In- 
terest, was  b^nn  on  the  Slst  day  of  January, 
1895,  by  the  philnUfl  In  error.  In  tbe  district 
court  of  Cleveland  county,  against  the  de- 
f«idant  In  error,  T.  W.  Hendrldcs,  to  re- 
cover the  sam  of  94,000,  alleged  to  have  been 
paid  by  the  [damtUT  to  the  defendant  above 
the  rate  of  12  per  cent  per  annum  apon  xwom- 
Issory  notes  made  by  the  plaintiff  to  the  de- 
fendant An  amended  petition  having  beat 
filed  by  leave  on  May  4,  1895,  the  case  came 
on  to  be  beard  on  the  29th  day  at  June,  18K!, 
upon  a  demurrer  thereto,  npon  the  groand 
that  the  petition  did  not  c<«taln  facts  soffl- 
dent  to  eonstltate  a  cause  of  actton,  which 
demurrw  was  by  the  court  sastatoed,  and  to 
which  rollng  of  the  court  tbe  plaintiff  at  the 
time  excepted;  and,  the  jdalntlfl  not  electing 
to  further  [daid  In  the  case,  final  Judgment 
was  thereupon  rendered  by  the  court  against 
the  idaintlff,  dismissing  the  case,  at  the  costs 
at  idalntiff,  to  which  decision  and  Judgment 
of  the  coort  the  i)lalntiff  at  the  time  exccfited. 
The  amended  petition  alleges,  in  substance, 
that  plaintiff  borrowed  fS,000  from  tbe  de- 
fendant on  the  7th  day  of  November,  1890; 
and,  as  evidence  of  this  transaction,  the  {daln- 
tifl  executed  and  delivered  to  the  defendant 
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three  promissory  ootes  of  said  date,— namely, 
one  for  tlie  eum  ot  (180,  due  January  7,  1892; 
one  for  $1,160.  due  January  7.  IHWl;  and  one 
for  $2,780,  due  January  7,  lS93,-^-and.  upon 
the  delivery  of  said  promissory  notes,  the 
flUDQ  of  $8,000  was  paid  by  tlie  defendant  to 
plafntlff,  and  no  otber  or  greater  sum.  Tbese 
promissory  notes  included  the  sum  of  $3,000, 
and  the  sum  of  $1,140,  which  was  Inteiest  on 
tbe  said  $8,000,  computed  at  the  rate  of  18 
per  cent,  per  annum;  and  tbe  further  sum  of 
$3,000  was  thereafter,  upon  May  27.  1891, 
borrowed  by  plaintiff  from  defendant,  mak- 
iDK  in  all  tbe  sum  of  $6,000,  for  which  tbe 
plaintiff  executed  and  delivered  his  promls- 
lory  notes  to  the  defendant;  and  afterwards, 
on  November  13,  IBOe,  the  plaintiff  borrowed 
from  tbe  defendant  tbe  further  sum  of  S^, 
and  on  September  5,  lSi>5,  the  stltl  further 
amount  of  $fi0.  Upon  all  these  said  several 
sums  tbe  plaintiff  promised  to  pay  to  the  de* 
fendant  Interest  at  the  rate  of  18  per  cent, 
per  annum.  The  petition  further  alleged  that 
on  November  7,  1B90,  the  plaintiff  and  bis 
wife  executed  to  defendant  an  absolute  war- 
ranty deed  of  coDTeyauoe  to  lots  6  and  7  In 
block  5,  and  lota  26  and  27  In  blovk  6,  in  the 
town  of  Norman,  this  territory,  as  a  security 
for  tbe  said  loan.  At  tbe  same  time,  and  as 
a  part  of  tbe  same  transaction.  It  was  agreed 
between  tbe  plaintiff  and  defendant,  by  a 
separate  agreement  In  writing,  that,  **upon 
payment  of  above-described  notes,  he  will 
execute  or  cause  to  be  executed  a  warnuity 
deed  transferring  tbe  above-described  prop- 
erty back  to  W.  H.  Seawell,  bis  heirs,  or  to 
any  person  whom  he  may  designate."  And 
afterwards,  at  the  time  of  making  the  subse- 
quent loans,  it  was  agreed  between  tbe  plain- 
tiff and  the  defendant  that  tbe  warranty  deed 
•hoold  also  stand  as  a  security  for  each  and 
all  of  the  various  sums  of  money  loaned  tiy 
the  defendant  to  the  plaintiff.  The  amend- 
ed petition  further  sets  forth  that,  in  pur- 
suance of  plaintiff's  agreement  to  pay  in- 
terest on  all  of  the  said  simis  of  money  at 
tike  rate  of  16  per  cent,  per  annum,  the  plain- 
tiff dJd  pay,  as  interest,  to  the  defendant, 
varlons  sums  of  money,  amounting  In  all  to 
the  sum  of  $5,878.80  In  cash,  and  his  note  for 
$48  more,  amounting  in  tbe  aggregate  to  the 
sum  of  $5,922.80.  It  was  further  alleged  In 
tbe  petition  that  **on  or  about  tbe  6th  day 
of  Deoember,  A.  D.  160^  this  plaintiff  made 
a  verbal  agreement  with  said  defendant  and 
three  otber  persons,  by  which  all  of  said  par- 
ties agreed  to  form  a  joint-stock  company  in 
tbe  ownMrshlp,  (qieratlon,  and  management 
of  the  said  opera-bouse  property,  by  which 
asreement  said  property  was  valued,  and  was 
to  be  put  In  by  said  plaintiff  at  the  sum  of 
18,600;  and  this  plaintiff  was  to  have  and  re- 
tain ft  share  in  said  property  of  one-eighth; 
said  defendant  was  to  have  a  like  share  of 
one-tenth  interest  therein;  and  each  ot  satd 
other  persons  was  to  have  a  share  of  one- 
fomth  Intcvest  therein.  That  in  pursuance  to 
said  agreement,  and  before  the  same  was  re- 


RBPORTKR.  (.OU. 

'dttcefl  to  writing,  but  with  tbe  supposltioa 
that  tt  would  be  fully  consmnmated,  said  de- 
tec  dant  deeded  and  conveyed  to  this  plaintiff 
one  undivided  one-eighth  Interest  in  said 
real  estate  and  opera-house  property,  and  all 
of  said  lots  twenty-six  and  twenty-seven  bi 
block  six  aforesaid.  And  it  was  furtber 
agreed  that  seven-eighths  of  said  $8,500.  to 
wit,  $7,437.50.  was  to  be  a  cash  payment  upon 
said  notes  executed  by  plaintiff  to  defendant, 
with  interest  thereon  at  eighteen  per  cent 
per  annum.  And  satd  notes  were  then  deliv- 
ered up  as  paid,  and  said  agreement  of  de- 
feasance was.  OD  the  same  day.  canceled,  and 
satisfaction  acknowledged  on  tbe  margin  of 
i  the  record  th»eo(.  In  tbe  said  office  of  tbe 
register  of  deeds.  That  thereafter  said  agree- 
ment, so  far  as  the  third  parties  were  eoa- 
eemed,  fell  through,  and  that  thereupon,  aad 
on  or  about  tbe  first  day  of  January,  A.  D. 
1886,  the  said  defendant  claimed  the  right  to 
the  ownN^p  and  title  Id  said  seren-eightha 
undivided  interest  In  said  opera-house  jkob- 
e^y,  at  said  valuation  of  $74S7m  the 
agreed  price  at  which  defendant  and  said 
third  i»rties  were  to  take  the  said  sevea- 
eightbs  undivided  interest  therein.  Tbe  de- 
fendant slsce  that  time  has  olaiaMd  absolute 
ownersb^i  in  fee  simple  to  isald  opera-house 
property,  l>eing  lots  six  aad  seven  in  blodk 
five,  aforesaid,  and  stlU  claims  mneii  owner- 
^Ip  and  title.  The  plaintiff  here  concedes 
that  said  defendant  shall  be  taken  and  b^ 
to  be  the  ewncor  of  said  ■sevsn<el«htlis  undi- 
vided Interest  In  said  opera  house;  that  same 
shall  be  taken  and  held  to  be  a  cash  paynrait 
upon  said  borrowed  tuoney  and  Interest 
thereon."  Plaintiff  prayed  judgment  for  $4.- 
000,  tbe  amount  of  money  pai4  hiy  tbe  plain- 
tiff to  defendant  over  and  above  the  said 
sum  of  $0,140,  and  legal  Interest  tbereon  at 
12  per  cent  per  annum,  with  interest  upon 
said  HOQO  from  tbe  6tli  day  si  Deeembtr, 
3AM. 

0.  L.  Botsford  and  Williams  &  Newell,  for 
plaintiff  In  error.  T.  E.  Berry,  Selwyn  Doug- 
las, and  licOregor  Douglas,  for  defendant  In 

error. 

McATEB,  J.  (after  stating  tbe  facts).  Tbe 
remedy  sought  for  by  tbe  plaintiff  in  this  ac- 
tion is  based  upon  section  9.  art.  8,  c  16,  p. 
228.  St  Okl.  1803.  wbicb  provides  that  "a 
person  taking,  receiving,  retaining  or  con- 
tracting for  any  higher  rate  of  interest  than 
tbe  rate  of  twelve  per  cent,  per  annum,  shall 
forfeit  all  tbe  interest  so  taken,  received,  re- 
tained, or  contracted  for.  •  •  •  When  a 
greater  rate  of  interest  has'  been  paid  than 
twelve  per  cent,  per  annum,  tbe  person  pay- 
ing It,  or  bis  personal  repnesentatlve,  may 
recover  the  excess  from  the  person  taking  It, 
or  his  personal  representative,  In  an  action 
In  the  proper  court."  This  section  was  re- 
pealed by  tbe  legislature  of  the  terrlioty  by 
an  afit  approved  Februav  21.  U86,  provM- 
Ing  that  "secUons  0,  7,  8,  and  9  of  artlote  t. 
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chapter  19,  of  the  Complied  Laws  of  1803, 
enmied  *ContractB.'  are  hereby  repealed."  It 
was  provided  by  section  2097  of  the  Statutes 
of  1893  (pane  645)  that  "the  repeal  of  any 
statute  by  the  leKlBlntlTe  assembly  shall  not 
have  the  effect  to  release  or  extinguish  any 
penalty,  forfeiture  or  liability  Incurred  under 
such  statute,  unless  the  repealing  act  shall 
so  expressly  provide,  and  such  statute  shall 
be  treated  aa  still  remaining  In  force  for 
the  purposes  of  suBtalnlng  any  pn^r  actl<m 
or  prosecution  fbr  the  enforcement  of  such 
penalty,  forfeiture  or  liability."  It  Is  the 
contention  of  the  plaintiff  In  error  that  this 
general  provlsltm  of  the  statute  preserved  to 
hlra  the  remedy  for  the  recovery  of  the  usu- 
rious Interest  paid  to  the  defendant  In  ex- 
cess of  12  per  cent.  We  think  this  conten- 
tion Is  well  founded.  The  language  of  the 
statute  Is  plain  that.  If  any  higher  rate  of 
Interest  than  12  per  cent,  per  annum  be  tak- 
en, the  person  so  taking  It  "shall  forfeit  all 
the  Intf^rest  so  taken,  received,  retained  or 
ccntracted  for."  The  defendant  Is  therefore 
stibjeot  to  a  "forfeiture,"  and  be  Is  subject  to 
a  liability,  **nn1e8S  the  repealing  act  shall  so 
exprcflfily  provide^*  otherwise.  Tlie  section  of 
the  statute  provtdln?  the  forfeiture  and  lia- 
bility was  repealed  by  the  legislature  without 
expressly  providing  that  any  person  who 
was  subject  to  a  forfeiture  or  liability  under 
it  should  be  released  therefrom,  or  that  the 
forfeiture  or  tiahlltty  should  be  extlngulRhed. 
The  section  2067  was  not  in  any  way  affect- 
ed 1^  the  repealing  act.  nor  does  the  re- 
ppflltng  act  m  any  way  touch,  refer  to,  or  re- 
lieve persons  who  mre  subject  before  Its  en* 
actment  to  the  "forfeiture"  or  recovery  pro- 
vided for  the  benefit  of  the  person  making 
such  nsurlons  payment  by  the  secrfon  of  the 
statutes  above  set  out;  and  hence  we  con- 
dder  the  langnftge  of  the  statute  perrraptory, 
effective,  and  not  clouded  In  any  way  by 
doubt.  Jennem  v.  Cutler.  12  Ran.  BOO;  Peo- 
ple's Bank  T.  DaTton  (Okl.)  S7  Pac.flOT;  V.  S. 
V.  Relslnger.  128  n.  S.  SOS.  9  Sup.  Ct  DO; 
State  Showers.  84  Kan.  2(10,  S  Pac.  474; 
State  V.  Boyle,  10  Kan.  93.  Upon  a  precisely 
similar  statute.  It  was  said  try  the  supmne 
court  of  North  Dakota.  In  the  case  of  Bank 
r.  Lemke,  54  N.  W.  919:  *That  the  repeal 
of  a  statute,  penal  In  Its  nature,  without  a 
saving  clause,  operates  to  absolutely  exttn- 
gulflb  all  penalties  under  such  law,  Is,  we 
think,  quite  well  settled.  Bat  this  rule  of 
law  has  been  abrogated  by  a  general  provt- 
slnn  of  this  state.  (And  refers  to  section 
47B7,  Comp.  Laws,  which  Is  the  same  as 
ours.]  Other  states  have  substantially  the 
same  provision.  Por  a  construction  of  the 
Indiana  statute,  see  Telegraph  Co.  v.  Brown, 
108  Ind.  5»8.  8  N.  E.  171.  For  Missouri  stat- 
ute, see  State  v.  Railroad  Co.,  82  Ped.  722. 
I>*or  Kentucky  statute,  see  Com.  v.  Sherman, 
85  Ky.  880.  4  8.  "W.  TOO.  In  each  of  these 
cases  the  court  enforces  a  penalty  Incurred 
nnder  a  statute  that  had  been  repealed  prior 
to  the  time  of  the  trial.   The  repealing  stat- 


ute of  ttils  state  passed  In  1880  Is  irilent  as 
to  the  penalties  Incurred  un^  the  former 
law.  Hence,  nnder  this  plain  provision  oif 
section  47(17,  OiHnp.  Laws,  appellant  Is  not 
relieved  from  that  penalty."  And  It  la  said 
In  Ex  parte  Larklns  (Okl.)  25  Pac.  745,  as 
follows:  "It  Is  also  objected  to  this  act  that 
It  Is  an  independent  act,  and  that  a  savhig 
clause  can  only  be  made  in  the  repealing 
statute  Itsolf.  That  the  saving  clause  Is  usu- 
ally found  In  the  repealing  act  may  be  ad- 
mitted, but  that  It  must  be  -found  there  can- 
not be  conceded.  In  most  of  the  states  of  the 
Union,  a  saving  of  rights  and  prosecutions 
under  a  repealed  stetute  Is  effected  by  gen- 
eral law,  and  no  provtslon  Is  made  In  the 
repealing  act  at  all,  but  the  repealing  act 
and  general  law  are  construed  together."  We 
shall  therefore  hold  that  the  right  (tf  the 
plaintiff  to  recover  tmder  sectlmi  0,  art  6, 
c.  18,  St.  1803.  as  claimed  In  the  amended 
petition.  Is  comiriete;  that  It  was  not  neces- 
sary that  bis  rigbt  of  lecavery  tliweki  pro- 
vided should  be  ezpresaly  reserved  In  the  re- 
pealing act,  but  that  It  was  snfflclent  accord- 
ing to  the  uniform  rule  adopted  In  other 
states,  that  the  plaintNTa  right  to  recover  the 
foif^tnre  frMn  the  defendant  was  provided 
for  In  the  general  law  of  the  territory  (sec- 
tion 2887,  which  remains  unrepealed). 

But  It  has  been  atrottgly  uived  by  the  de- 
fendant that  no  sufficient  allegation  of  pay- 
ment has  been  made  the  amended  peti- 
tion, by  which  It  an>ears  on  the  tooe  of  the 
petition  that  a  case  of  usury  has  been  made 
•nt  It  Is  contended  that  the  warmuty  deed, 
originally  executed  as  a  mortgage,  remains 
atUI  a  mtntgage,  and  that  It  to  necessary 
that  the  mortgagee  ahonld  have  executed  m 
reconveyance  of  the  property,  or  that  ton- 
closure,  Judgment  and  sale  were  oeoessaiy 
In  order  to  vest  the  real  estate  In  the  mort- 
gngee.  We  cannot  agree  with  this  conten- 
tion, "nie  amended  petition  alleges  that  the 
agreement  tit  defeasance  which  accompanied 
the  warranty  deed  was  canceled,  and  satis- 
fhetton  acknowledged  oA  the  margin  of  the 
record  thereof.  In  the  office  of  the  register 
of  deeds.  This  was  sufficient  to  vest  the 
title  absolutely  In  the  defendant  Where  an 
absolute  deed  to  land  is  gtren,  accompanied 
simultaneously  with  a  bond  or  sgreement  'of 
defeasance,  the  latter  may,  upon  agreement 
and  consideration,  be  surrendered  and  can- 
celed, so  as  to  vest  the  estate  uncondftlonally 
In  the  grantee,  by  force  of  the  flrat  deed, 
providing  the  transaction  Is  conducted  with 
fairness,  both  as  between  the  parties  and  as 
against  the  creditors  of  the  mortgagor.  IS 
Am.  ft  Eng.  Enc.  Law,  793;  Trull  v.  Skin- 
ner. 17  Pick.  213;  Rice  v.  Rice,  4  Pldc  849; 
Harrison  v.  Trustees,  12  Mass.  456.  The 
amended  petition  aven  that  upon  the  l«u 
of  $6,000  the  plaintiff  paid  to  the  defendant 
In  cash  the  sum  of  $4,576.30,  and  In  the 
opera-house  property  $7,437.50,  which  was 
agreed  between  the  philntlff  and  defendant 
to  be  cash  payment  uptni  said  notes.  The- 
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DOteB  were  thereupon  snrrenclered  and  de- 
livered up.  These  paj'tuentB  are  all  alleged 
to  have  been  made  between  the  7th  day  of 
November,  1891,  and  the  6th  day  of  Decem- 
ber, 1894.  We  think  the  allegations  of  the 
petition  are  plain  full,  and  sufficient;  that 
the  plaintiff  made  out,  under  bis  amended 
petition,  a  case  for  recovery;  and  that  the 
demurrer  should  have  been  overruled.  The 
judgment  of  the  court  Is  therefore  reveiBed, 
and  it  Is  ordared  that  the  case  be  reinstated, 
and  cause  be  proceeded  with  below  In  con- 
sonance with  these  principles.  All  the  Jus- 
tice! cmcur,  except  800TT,  J.,  who  sat  be- 
low. 


OASSIDY  TATLOB. 
(SnpKine  Court  of  Oklahoma.   SepL  4,  1896.) 
CoKTBAOT  roB  Sbuviobs  —  CoXSTBUOTIOir  —  Pat- 

HBHTk 

T.  entered  into  a  contract  with  a  fair  asso- 
ciation to  do  certain  grading  upon  its  race 
track  for  a  stipulated  price  p«  cub4c  yard.  It 
was  agreed  between  T.  and  O.  to  divide  the 

grofits  on  this  work.  On  a  settlement  T.  gave 
I.  a  doebill  for  ^e  balance  of  his  share  of  the 
profit  for  the  work,  when  the  fair  aasociation 
should  settle  with  him.  Subsequently  a  email 
payment  was  made  by  T.  on  this  order,  and  at 
the  time  O.  brooght  his  suit  for  wages  against 
T.  there  was  a  laiger  amount  still  due  T.  from 
the  fair  association  tban  was  coming  to  G.  on 
the  order,  tield,  that  there  was  no  error  In  the 
judgment  at  the  trial  conrt  agakist  0. 

(Syllabus  by  the  Court) 

Error  from  district  court,  Logan  county;  be- 
fore Justice  Frank  Dale. 

Action  by  Michael  Cassidy  against  Qeorge 
W.  Taylor.  From  a  judgment  tor  defendant, 
plaintiff  tataga  error.  Affirmed. 

S.  D.  Decker,  for  plaintiff  in  error.  Baker 
&  De  Bds,  for  defendant  In  error. 

BIBBER,  J.  The  plaintiff  brought  his  ac- 
tion against  the  defendant  to  recover  the  sum 
of  $134.51,  which  he  alleged  was  due  blm  for 
work  and  labor  performed  by  plaintiff  tor  de- 
fendant In  the  summer  of  ISSfS  in  grading  the 
race  track  of  the  fair  association  in  Logan 
county.  The  defendant  answered  by  general 
denial,  and  also  by  Interposing  a  special  de- 
fense. In  which  he  claimed  that  the  defend- 
ant had  contracted  for  grading  the  race  track 
of  the  fair  association  at  the  rate  of  10  cents 
per  cubic  yard  of  material  removed;  that  the 
plaintiff  knew  of  the  terms  of  the  contract, 
and  entered  Into  a  co-partnership  with  the 
defendant,  under  the  terms  of  which  the  de- 
fendant was  to  furnleb  a  large  portion  of  the 
stock,  scrapers,  and  tools  necessary  for  doing 
the  work,  and  the  plaintiff  was  personally  to 
superintend  the  work,  and  act  as  foreman 
thereon,  and  that  the  plaintiff  and  defendant 
were  to  divide  the  net  ptofits  equally;  that 
the  profits  of  the  transaction  were  about  the 
earn  of  $425,  and  on  partial  settlement  with 
the  plaintiff,  In  November,  1803,  U  was  agreed 


that  ttiere  was  $154  coming  to  the  plaintiff 
when  the  defendant  should  receive  pay  from 
the  fair  association;  that  the  plaintiff  hnd 
accepted  the  defendant's  written  order  for 
this  amount  of  m<»iey  to  be  paid  when  the  as- 
sociation paid  the  defendant  in  full;  and  that 
the  association  bad  never  paid  the  defend- 
ant for  the  work  done.  The  plaintiff  filed  his 
reply  In  general  denial,  and  also  by  separate 
I>aragraph  admitting  that  the  defendant  had 
received  the  contract  mentioned  with  the  fair 
association,  and  that  the  defendant  was  to 
give  bis  personal  attention  to  doing  the  work; 
denying  that  there  was  a  partnership;  al- 
leging that  the  sum  of  $212.50,  which  was 
one-half  of  the  profits  for  this  grading,  was 
to  be  paid  the  plaintiff  by  defendant  at  the 
time  of  the  c<HnpIetfon  of  the  work;  and  al- 
leging that,  in  November,  1893,  there  was  a 
full  and  complete  settlement  between  plain- 
tiff and  defendant,  and  that  it  was  ascertain- 
ed that  there  was  a  balance  due  the  plaintiff 
of  the  sum  of  $159.50.  Upon  these  Issues  trial 
was  had  before  the  court,  Jury  being  waived, 
and  Judgment  rendered  for  the  defendant, 
which  the  plaintiff  now  asks  to  have  reversed. 
The  evidence  offered  on  the  trial  is  all  con- 
tained In  the  record,  and  consists  entirely  of 
the  testimony  of  the  plaintiff  and  of  the  de- 
fendant, and  the  following  writing  which  it 
Is  admitted  on  both  sides  was  delivered  to  the 
plaintiff  by  defendtant  in  November,  1893, 
some  time  after  the  work  was  completed: 
"Due  Mr.  Cassidy  $159.51  for  work  on  race 
track  when  fair  association  settles  with  me. 
a.  W.  Taylor."  There  Is,  in  fact,  very  Uttle 
dispute  in  the  evidence  in  the  case.  The 
terms  of  the  contract  between  Taylor  and  tb«> 
fair  association,  under  which  the  work  wt.i 
done,  are  not  disputed.  The  amount  of  the 
work  Is  not  disputed,  and  there  is  only  a  dif- 
ference between  $157.50  and  $159.51,  leas  a 
payment  by  Taylor  on  Cassidy's  order  of  $23 
since  this  settlement,  in  the  amount  that 
would,  on  cranplete  settlement,  be  due  to 
Cassidy.  The  dispute  Is  as  to  whether  Cas- 
sidy was  to  receive  his  payment  frwn  Taylor 
on  completion  of  the  work,  Irrespective  ot 
any  settlement  between  Taylor  and  the  as- 
sociation, or  whether  Cassidy  was  to  receive 
his  money  when  Taylor  had  received  settle- 
ment or  payment  in  full  from  the  fair  asso- 
ciation. Cassidy's  testimony  clearly  sup- 
ports his  theory  of  the  case.  Taylor's  testl- 
mMiy  clearly  supports  his  theory  of  the  case. 
And  the  only  written  evidence,  which  con- 
sists In  the  dueblll  signed  by  Taylor,  lo  No- 
vember, and  which  Cassidy  admits  be  receiv- 
ed, clearly  supports  Taylor's  theory  of  tbt 
case,  and  of  course  the  finding  of  the  court  In 
Taylor's  favor  settles  that  question. 

But  It  is  claimed  by  counsd  for  plaintiff  In 
error  that  the  legal  effect  of  this  duebill  was 
to  require  payment  within  a  reasonable  time, 
and  he  cites  the  cases  of  Jones  v.  Kisler,  8 
Kan.  134,  and  LewU  v.  Tipton,  10  Ohio  St  88, 
In  support  of  this  emotion.  Neither  ot 
these  easea  supports  this  contontloii.  Tbs 
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JoD»-Blaler  Case  wa«  a  suU  npoa  a  proods* 
sory  note,  which  was  ftlvoi  upon  a  aettlemdot 
(or  work  and  labor  ot  one  Andres,  who  ln>- 
dorsed  tbe  note  to  plaintiff,  and  contained  s 
promise  the  maker  to  pay  "when  he  receives 
It  Crom  the  goTemment  for  losses  sustained 
Id  August,  1856,  or  a&  sdon  &f  otherwise  con- 
veulent"  The  receipt  by  the  maker  of  the 
Dote  from  tbe  government  of  compeDsatloD  for 
bis  losses  appears  to  have  had  no  connection 
with  the  cfHopeiuatlon  due  the  payee  of  the 
note  for  hla  labot.  They  were  entirdy  sepa- 
rate transactloDS,  and  the  court  said:  "After 
having  performed  wwk  to  the  full  amount  of 
the  note.  It  could  not  have  been  Intended  that 
Andrea  should  never  get  his  money  unlen 
Jones  got  his  trom  the  government,  or  should 
find  It  otherwtoe  eaovmlent  to  pay.  The  In- 
tention vt  the  parties  doubtless  was  that  It 
•boold  in  any  errat  be  payaUe  hi  a  reaaona>- 
Ue  time,  and  sneh  Is  the  legal  effbct  of  the 
iDstrament"  Tin  yralttaig  for  payment  fty 
the  laborer  mm  a  mue  conTenlenee  extended 
to  his  eflq^orer.  In  ttis  case  at  bar,  how- 
ever, the  parties'  wtt«  Jointly  and  equally  In- 
tereirted  Id  ttie  txoipaaaatim  ^Ich  was  due 
for  the  work  they  MA  Jointly  for  the  fair  as- 
sociation; and.  under  tte  atats  of  tbe  case 
whieh  Is  proaentnd  hive,  this  mtmey  would  be 
doe  Oassldy  only  when  received  by  Taylor 
from  the  fair  aaaodatton.  It  was  not  a  mere 
convcidenee  extended  to  Taylor  for  a  reason- 
able time,  bet  waa  a  subataiitlal  part  of  tbe 
agreemest  to  pi^  vgan  a  fixed  oondltlim, 
which  waa  Triten  Taylor  received  this  money, 
and  fn  whldi  both  parties,  as  between  thon- 
selves,  bad  a  Joint  interest  Whetbn  the  tnuu- 
aetkm  between  Taylor  and  Oassldy  Is  called  a 
partnership  or  not  makes  dlffnence.  It 
was  a  cuntraet  to  trtdcb  they  were  both  Inter- 
ested la  aolng  a  piece  at  woifc,  and  there  Is 
nothing  to  show  to  w  that  Taylor  was  bound 
Uy  pay  Oaaridy  tala  (aaaridy*B)  sbare  of  the 
money  befsM  be  CBa^loQ  got  It.  And  the  set- 
tlement  made  by  the  parties  is  an  agreement 
that  Taylor  sboold  pay  Ossldy  when  TaykH* 
recdved  settlement  fnnn  the  party  for  which 
tbe  work  was  dona  The  case  at  Lewk  v.  TJp- 
ton  ta  not  at  an  fei  folnt  There  tbe  omdltioD 
was  that  payment  sboifld  be  made  by  the  maker 
ef  tbe  note  "ndna  I  can  suke  It  oonmnlent. 
wftb  ten  per  cent  mtemt  tffl  paid,"  and  tbe 
csort  pseBerfr  bdd  ttiat  Itala  waa  an  sgBseaHnt 
to  puj  **wttlilB  a  leaaoHble  time  after  Hs 
date." 

Tbe  caaapraaoU  jtaeiglipe  aaaphyaactlMtt 
at  hiw.  No  nootmsB  waa  had  to  aay  eqaltiibte 
powera  the  court,  and  no  eqaMaUe  nBoedliB 
soui^  It  was  siaqily  a  qnestkia  wheOiar  Tay- 
lor owed  OaatMy  flMAl  under  the  lacti  •(  tbe 

tiHiiH  II      and  tbe  trial  court  held,  as  we 

must  take  the  ncseO.  that  Tmriot  dU  net  owe 
Oassldy  this  moBkey  so  hng  as  the  aasodatkn 
for  whkfe  fliqr  did  the  wortc  stni  nmahwd  hi- 
defated  to  Taylor  In  the  sam  of  fUST.  We  s«e 
no  error  ef  law  In  this  mnduBloa.  Tbe  Judg- 
ment Is  affirmed.  AU  tbe  Juatlcea  cooearilai; 
exciept  DaIjB,  a  J.,  not  ritOng. 
v,46p.no.7— 30 


HORNER  V.  GHRIfirCT. 
^npreme  Coort  of  Oklahoma.  4,  189ft.) 

ApPBAL— Casb-MaDB  —  EXTBNBIon  OW  TlHS  BT 

SriPuiiATioif. 
The  parties  to  a  record  cannot,  by  Btipnlar 
tioo,  extend  the  thne  ft»r  making  and  Berving  a 
case-made;  and  wbere  a  case-made  ia  served 
after  the  time  allowed  by  law  had  expired,  but 
within  the  time  stipulated  for  by  tbe  parties, 
but  which  stipnlatlon  is  not  approved  by  auy 
order  of  the  court  or  judge,  the  case-made  is 
void,  and  If  no  qaestions  are  saved,  accepting 
by  Buch  case-maoe,  the  Judgment  will  be  af- 
firmed. 

(SyUahus  by  the  Goort) 

Appeal  from  district  court,  Kingfisher  coun- 
ty; befbre  Justice  John  H.  Borford. 

Action  by  S.  H.  Homer  against  T.  P.  Chris- 
ty. Judgment  for  defendant.  Plaintiff  brings 
error.  Afltrmed. 

Hobbs  &  Kane,  for  plaintiff  in  error.  Uofl- 
alnger  &  Nagle,  for  ddendant  In  error. 

BIERER,  J.  None  of  the  errors  assigned 
for  a  revenial  of  the  Judgment  of  the  court  be- 
low are  properly  saved  In  the  record.  To  the 
petition  in  error  there  Is  attached  what  tbe 
plaintiff  calls  his  "case-made."  It  shows  that 
the  case  was  tried  In  tbe  district  court  on 
October  27,  1893,  and  the  case  taken  under  ad- 
visement; that  on  that  day  the  plaintiff  and 
defendant,  through  their  attorneys,  agreed  that, 
after  the  court  should  have  rendered  a  decision 
In  the  case,  either  party  should  have  60  days 
to  prepare  a  case-made,  and  to  take  necessai? 
steps  to  appeal  the  same;  that  the  court  de- 
cided the  case  and  rendered  Judgmei\t  for  the 
defendant  below  (defendant  In  error  here)  on 
the  3d  day  of  November,  1893;  that  the  case- 
made  waa  s^ed  on  the  16tb  (Say  of  Decent 
bar,  1893.  There  Is  nothing  In  this  record  to 
show  that  the  stipulation  extending  the  time  to 
make  a  case  was  ever  improved  by  tbe  dis- 
trict court,  or  the  Judge  thereof,  and  no  order 
was  made  by  the  district  court  extending  the 
time  to  make  a  case.  The  statute  provides 
that  a  case-made  must  be  served  wHhln  three 
days  after  the  Jiulgmeat  Is  entesed.  unless  far- 
ther time  be  given  by  the  court  or  Judge.  Sec- 
tions 4444,  4440.  A  casc-made.  served  after  the 
time  for  making  the  same  has  elapsed  Is  void. 
Abel  V.  Blair,  3  Okl.  JtW,  41  Vac  342.  The 
parties  la  a  case  cannot  by  st^nlatloa  whlvh 
la  not  approved  by  the  court  or  Judge*  extend 
the  time  Cor  nudging  a  case.  lasucanoe  Co.  v. 
Kotms,  28  Kan.  21&;  Railway  Co.  v.  Cerser 
^an^  a  Fac.  069.  Then  belDg  no  questltm 
presented  by  a  propor  icccwd,  the  Jndgmeiu  is 
affrmad. 


BOARD  OF   COMUS  OP  WASHITA 
COUNTY  v.  HAINES. 
(Supreme  Court  of  Oklahoma.    Sept  4,  ISStl.) 

Appbals  raoH  Codntt  Boabd— Hsbd  Law— 

Glbotio.v— RssimM  tsaio:!. 
1.  An  appeal  lies  from  all  decisions  of  tbe 
VMurd  of  CDtmty  commissioners  under  our  stat- 
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ate.  and  as  under  the  proTisioos  of  article  2,  c 
2,  St  Okl..  it  Is  made  the  duty  of  the  board  of 
coaQty  commissioDeni  to  call  an  election  to  de- 
termine whether  or  not  a  regulation  permitting 
■took  to  run  at  large  ahall  be  adopted,  and 
where  such  board  erroneously  decides  that  such 
an  election  is  a  resubmission  of  the  question  to 
the  voters,  held,  that  an  appeal  will  lie  to  Hie 
district  court  frcm  such  decision. 

2.  Section  4,  art  2,  c.  2,  construed.  A  second 
election  under  section  4,  art  2,  c.  2,  is  not  a  re- 
aubmisaioo  as  contemplated  in  such  section,  un- 
less a  majority  of  the  resident  electors  of  the 
district  shall  have,  at  a  prior  electioD,  voted 
In  favor  of  pnttliig  into  elrect  a  regulation  per- 
mitting stock  to  run  at  large. 

(Syllabus  by  the  Court) 

Ap[>eal  from  district  court,  Washita  coon- 
ty;  before  Justice  John  H.  Bnrford. 

On  appeal  by  Wilson  Halnee  from  a  deci- 
sion of  the  board  of  county  commlsslonerB 
of  Washita  county,  the  uUtrict  court  reversed 
the  decision,  and  the  board  aiq;>eals.  Af- 
flnned. 

R.  B.  Forrest,  for  ai^ellant  John  F.  Stone, 
for  appellee. 

DALE,  C.  J.  February  17,  1896,  Wilson 
Haines  filed  In  the  district  court  of  Wasblta 
county  an  appeal  from  the  decision  of  the 
board  of  county  commissioners  of  such  coun- 
ty, and  asked  a  reversal  of  their  decision, 
wherein  said  board  held  that  stock  sboukl  not 
be  restrained  in  stock  district  No.  8  in  said 
county.  It  appears  from  the  record  that,  up- 
on a  proper  petition  of  voters  in  stock  district 
No.  8  in  Washita  county,  the  board  of  coun- 
ty commissioners  of  such  county  called  an 
election  for  December  21,  1896,  to  determine 
whether  or  not  stock  sbould  be  restrained 
from  running  at  large.  At  the  date  of  such 
election  there  were  140  qualified  electors  in 
■aid  district  Of  this  number,  64  voted 
against  restraining  stock  from  running  at 
large,  66  voted  in  favor  thereof,  4  ballots 
were  mutilated  and  not  counted,  and  16  did 
not  vote  upon  the  propoaiticHi.  Upon  this 
vote  the  board  of  county  commissioners  de- 
clared the  proposition  carried.  To  under- 
stand fully  the  question  here  for  decision.  It 
Is  necessary  to  state  that  the  election  of  De- 
cember 21,  189S,  was  a  second  election  held 
for  the  purpose  of  submitting  the  same  ques- 
tion, the  first  being  called  for  December  28, 
1894,  at  which  time  the  vote  of  the  district 
was  in  favor  of  restraining  stock  from  run- 
ning at  large.  And  from  this  it  appears  that 
prior  to  the  second  election  the  law  gener- 
ally In  force  in  the  territory,  which  prevents 
stock  from  running  at  large,  had  always 
been  in  operation  in  stock  district  No.  & 
The  appeal  la  brought  here  upon  three  as- 
slgnmentB  of  error,  which  present  the  fol- 
lowing questions:  First,  will  an  appeal  Ue 
from  the  action  of  the  board  of  couii*y  com- 
missioners In  receiving  and  recording  the  re- 
sult of  the  election?  Second,  was  the  second 
election  held  a  resubmission  of  the  question, 
within  the  meaning  of  section  4,  art  2,  I^ws 
1893?  And,  third,  can  the  district  court  de> 
lermlne  upon  appeal  the  result  of  an  electl<mT 


Under  section  1,  art  2,  c.  2,  entitled  "H»d 
Law  Provisions,"  "Every  owner  of  awine, 
sheep,  goats,  stallions,  and  jacks  shall  re- 
strain them  from  running  at  large  at  all 
seasons  of  the  year;  all  other  stock  shall  be 
restrained  unless  permitted  to  run  at  large 
as  hereinafter  provided  In  this  act"  Section 
2,  supra,  provides  that  the  county  commis- 
sioners shall,  on  petition,  divide  their  county 
into  districts  for  the  purpose  of  determining 
whether  or  not  stock  other  than  swine,  sheep, 
goats,  stallions,  and  Jacks  shall  he  permitted 
to  run  at  large.  Section  8  of  the  same  act 
provides  for  the  calling  of  an  election  upon 
petition  from  any  district  In  a  county,  and 
the  submission  to  the  1^1  voters  of  the  ques- 
tion. Section  4  reads  as  follows:  "If  at  such 
election  a  majority  of  the  electors  resident 
of  the  district  so  formed  shall  vote  In  favor 
of  either  one  of  such  regulations,  then  the 
same  shall  take  effect  and  be  in  force  vrttbln 
the  district  at  the  end  of  thirty  days  after 
the  election  so  held,  and  continue  In  force  un- 
til an  election  Is  held  for  a  resubmission  of 
the  same  question,  and  If  a  majority  of  tlie 
electors  of  the  same  district  voting  therein 
shall  vote  against  the  regulation  at  the  re- 
submission, then  the  regulation  shall  cease 
to  be  efPeoUve  at  the  end  of  ninety  days  there- 
after." Washita  county  was,  under  the  pro- 
visions of  this  law,  divided  into  several  stock 
districts,  and  the  question  of  restraining 
stock  duly  submitted  to  the  electors  of  dis- 
trict No.  8  the  first  time  on  December  28, 
1894,  and  by  a  majority  of  the  votes  cast 
at  the  election  no  change  was  made.  Again, 
on  December  21, 1896,  ajMn  petition,  the  same 
question  was  submitted;  and  at  such  decUon 
the  board  of  county  commisslonerB  determin- 
ed that  the  proposition  to  permit  the  running 
at  large  of  stock  waa  carried,  and  so  found. 

The  first  question  for  our  con^deration  Is 
whether  or  not,  under  the  law,  an  appeal 
will  lie  from  the  decision  of  the  board  of 
county  commissioners.  Our  statute  provides 
that  "from  all  de(^loiis  of  the  board  of  com- 
missioners upon  matters  properly  before  them 
there  shall  be  allowed  an  appeal  to  the  dis- 
trict court  by  any  person  aggrieved."  Laws 
1893,  e.  22,  art  9,  I  87.  It  Is  contended, 
however,  tliat  this  is  not  applicable  to  que«- 
tiona  of  dispute  which  arise  In  canvassing 
and  declaring  the  result  of  an  election.  This 
contention  Is  perhaps  well  taken,  In  so  far 
as  it  relates  to  matters  purely  ministerial, 
but  not  as  to  disputed  questions  of  fact 
which  may  arise,  and  which  call  for  a  deci- 
sion upon  the  part  of  the  board.  Whether  or 
n&t  tlie  decision  of  the  board  which  declared 
the  law  requiring  persons  to  restrain  stock  In 
district  No.  8  abrogated  was  correct  depend- 
ed upon  a  numl>er  of  facts;  and  it  was  nec- 
essary for  the  board  to  pass  upon  such 
facts  before  they  were  authorised,  under  the 
law,  to  determine  that  stock  shotild  not  be 
restrained.  First,  they  must  determine  the 
number  of  resident  electors  tn  a  district 
This  Is  a  fact  which  most  be  tonnd  before 
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an  election  c«ii  be  called,  oa  the  JnrlBdlctloii 
to  call  the  election  la  based  apon  a  petition 
of  one-f  oorth  of  the  legal  voters  of  the  dis- 
trict. Second,  the  board  must  determine  at 
the  first  election  that  a  majority  of  the  elect- 
ors residing  In  the  district  have  voted  In  fa- 
ror  of  allowing  stock  to  run  at  large,  as  this 
flndlng  Is  necessary,  under  the  statute,  before 
they  may  declare  the  law  abrogated  as  to 
such  district  And,  third.  If  an  election  has 
been  prerlously  held  in  the  district,  as  was 
the  case  under  consideration,  the  board  must 
determine  wbetber  or  not  the  second  election 
was  a  resnbinlsslon  of  the  question  as  con- 
templated in  the  statntes.  In  all  these  mat- 
ters the  board  of  coonty  commissioners  act 
Jodlcially,  and  from  their  decision  an  appeal 
to  the  dlsirict  court  will  11&  This  appeal 
does  not  Ining  to  the  district  court  for  re- 
view any  matter  wtaoein  the  board  acted 
simply  in  a  ministerial  capacity,  as  a  con- 
rasslng  board,  bat  only  those  questions  upon 
which  they  acted  JndldaUy  In  their  findings 
upon  which  th^  predicated  the  result.  To 
this  extent  an  appeal  will  Ue  under  section 
37,  art  9,  supra. 

WtaethCT  w  not  the  electibn  called  for  De- 
cember 21,  189B,  was  a  zesabmlsalon  of  the 
qnestlon  nnder  section  4,  art  2,  supra,  de- 
pends entirely  upon  the  constmction  ^ven 
to  the  language  of  such  section.  This  sec- 
tion clearly  provides  that  a  majority  of  all 
resident  electors  most  vote  In  favor  of  free 
range  at  the  first  election,  in  order  to  change 
exlating  conditions.  Bnt  it  Is  contended  that 
if  on*  election  be  and  free  range  be  de* 
feated,  a  second  eiectlon  Is  such  a  resnbmls- 
slon  as  wlU  enaUe  a  majority  of  the  votes 
cast  to  put  free  range  Into  openition.  We 
do  not  assoit  to  this  view.  The  section  of 
the  statute,  coutmed  as  a  whole,  evinces  the 
mlod  ot  the  legislature  with  certainty.  Tbrnt 
part  wbidi  provides  when  the  regulation 
may  be  pot  into  ^ect  is  followed  by,  and 
is  a  part  of,  the  law  which  also  provides 
how  the  regiilati<m  mi^  be  dlscontinaed. 
The  language  used,  "and  shall  continue  In 
fUce  nnta  an  Section  Is  called  for  a  resub- 
mission,'* refors  to  a  condition  precedent 
(that  is,  to  the  regalatton  providing  for  free 
range  theretofore  In  force),  and  It  Is  to  de- 
termine whether  m  not  snch  regulation  shall 
be  cotttittiied  in  force  that  the  election  npon 
the  question  of  resubmission  Is  called;  and 
If  the  regnlatloD  Is  once  put  into  effect  (that 
is.  If  the  law  requiring  ownws  to  restrain 
stock  has  be«fn  ateogated)  a  majont?  of  aSl 
those  voting  may  restore  the  law.  This  view 
is  in  harmony  with  the  spirit  of  Uie  law, 
and  la,  we  think,  in  accord  with  Its  letter. 
There  must  be  a  majority  of  all  the  resident 
voters  In  a  district  In  favor  of  abrogating 
the  law,  before  stock  is  pomltted  to  run  at 
larga  If  this  bo  true,  an  election  which 
does  not  favor  this  has  no  effect  v^on  a  eub- 
seqnent  election.  To  hold  that  the  &st  elec- 
tion has  the  eOeot  contended  for  by  counsel 
for  appellant  would  defeat  the  provision 


which  requires  a  majority  of  the  resident 
electors  to  open  up  the  district  for  free 
range,  and  would  permit  the  law  to  be  set 
aside  without  ever  having  had  such  a  major- 
ity In  favor  thereof.  We  hold,  therefore, 
that  the  second  election,  held  on  December 
21,  1895,  was  not  a  resubmission  of  the  ques- 
tion, within  the  meaning  of  the  atatnte. 

The  third  question  presented  is  answered 
by  a  discussion  of  the  first  assignment  of  er- 
ror. Counsel  for  appellant  fails  to  distin- 
guish between  what  he  terms  "the  result  of 
an  election,"  and  the  questions  which  are 
involved  in  reaching  such  result.  The  re- 
sult of  the  election,  which  Is  the  numlwr  of 
votes  cast  for  or  against  the  question  voted 
upon,  cannot  be  disturbed  or  In  any  way  In- 
volved In  the  appeaL  The  finding  of  the 
board  of  county  commissioners  to  the  effect 
that  the  district  had.  nnder  the  law,  adopted 
a  regulation  which  permitted  stock  to  run  at 
large,  was  a  decision  based  upon  facts  not 
Involved  in  canvassing  the  votes,  and  from 
such  decision  an  appeal  lies  to  the  district 
court  under  our  statutes.  Judgment  af- 
firmed. All  concurring. 


TE0UM8BH  STATB  BANK  v.  UADDOX. 
(Supreme  Court  of  Okkhoma.  Sept.  4,  1896.) 
FLSADnfo— AMBHDVBin'— DsmntasB'—  Ooittbaots 

— CoMSIDBIULTIOir. 

1.  Where  a  court  has  granted  leave  to  file  an 
amended  pleading,  the  question  whether  the 
amendment  made  could  properly  be  made  under 
the  statnte  of  amendments  Is  a  question  that 
cannot  be  reached  by  demurrer,  demurrer 
does  not  go  to  the  right  to  make  the  amend- 
ment,  bnt  to  its  sufficiency  when  made. 

2.  The  relinquishment  of  the  preferment  right 
to  entry  on  the  public  lands,  and  an  agreement  to 
■ell  personal  jwoperty.  such  as  a  house,  fences, 
and  other  ImproTements  thereon,  are  a  good  and 
valuable  cwisiduation  for  sn  assignment  of 
moneys.  Where  B.  was  contestant  for  entry 
«i  lands,  snd  had  obtained  a  decision  tn  the 
local  land  office,  canceling  the  entry  of  tite  con- 
testee,  and  recommending  to  the  general  land 
office  that  B.  be  allowed  the  preferment  right  un- 
der the  law,  and  B,  agreed  with  W,  that,  when 
such  dedsion  should  be  affirmed  by  the  gen- 
eral land  office,  he  would  surrender  such  prefer- 
ment right,  and  not  assert  the  same,  but  would 
assist  W.  to  make  entry  on  said  Isnds,  and  that 
W.  should  own  and  be  [wssessed  ot  the  personal 
iffoper^  and  lmproT«nents  on  s^  land  th«i 
owned  by  B.,  hdd,  that  such  agreement  was  a 
good  and  valid  consideration  for  an  assignment 
of  moneys  from  W,  to  B. 

(Syllabus  by  the  Coort) 

Error  to  district  court,  Pottawatomie  coun- 
ty; before  Justice  Henry  W.  Scott 

Action  by  James  Maddoz  against  the  Te- 
cumseb  State  Bank.  In  probate  court  There 
was  a  Judgment  Cor  defendant,  and  plaintiff 
appealed  to  the  district  court  where  be  ob- 
tained a  Judgment,  and  defendant  brings 
error.  Reversed. 

This  action  was  originally  commenced  In 
the  probate  court  of  Pottawatomie  oonnty, 
by  James  Haddox,  the  defendant  In  error, 
to  recover  a  Judgment  of  yi,OO0,  the  pro> 
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ceeds  of  certain  drafts  deposited  with  the 
Tecumseh  State  Bank,  plaintiff  In  error,  by 
one  Michael  Wogoman.  and  alleged  to  have 
been  assigned  by  him  to  Maddox,  after  the 
deposit  was  made.  Judgment  was  rendered 
upon  the  verdict  of  the  jury  in  said  probate 
court  In  favor  of  said  bank,  and  Maddox  ap- 
pealed to  the  district  court,  where  a  demur- 
rer to  defendant's  answer  was  sustained, 
and  plaintiff  In  error,  by  leave  of  said  court, 
filed  an  amended  and  supplemental  answer, 
which  was  demurred  to  by  defendant  In  er- 
ror; and  said  district  court  sustained  said 
demurrer,  and  rendered  Judgment  on  the 
pleadings  in  favor  of  the  defendant  In  er- 
ror, and  against  the  plaintiff  In  error,  for 
$1,070  and  costs.  Plaintiff  In  error  excepted. 
A  motion  for  a  new  trial  was  overruled  and 
excepted  to,  and  cause  duly  brought  to  this 
court  for  review.  The  petition  of  the  de- 
fendant in  error  In  said  cause  states:  That 
on  the  29th  day  of  March,  1894,  one  Michael 
Wogoman  deposited  In  the  bank  of  the  de- 
fendant three  certain  drafts  for  collection. 
That  the  amount  of  said  drafts  then  collect- 
ed was  to  be  placed  to  the  credit  of  said 
Wc^man  on  the  books  of  said  bank,  sub- 
ject to  his  direction.  Said  drafts  amounted 
to  the  sum  of  fl,000.  That,  at  the  time  of 
depositing  the  said  drafts,  said  Wogoman 
.took  and  received  from  said  defendant  bank 
a  certificate  of  deposit  In  due  and  proper 
form,  signed  by  the  president  of  said  bank, 
as  the  evidence  of  this  deposit.  That  after- 
wards, In  due  course  of  bnsiness,  the  de- 
fendant bank  collected  said  drafts,  and  re- 
ceived Into  Its  possession  the  full  amount 
and  proceeds  of  said  drafts,  amounting  to 
the  sum  of  $1,000.  That  no  part  of  the  same 
was  ever  drawn  out  of  said  bank  by  the 
said  Wogoman,  or  by  any  person  for  him, 
or  by  his  authority.  That  afterwards,  on  the 
2>th  day  of  September,  1894,  said  Wogoman, 
for  a  valuable  consideration  to  him  paid,  sold 
and  transferred  to  the  plaintiff,  Maddox,  the 
said  certiflcate  of  deposit,  and  thereby  trans- 
ferred to  said  Maddox  the  said  sum  of  $1,000 
M  on  deposit  In  said  defendant's  bank.  That, 
by  reason  of  said  sale  and  transfer,  said  Mad- 
dox became  the  owner  of  said  certificate  of 
deposit,  and  of  the  $1,000  so  collected  and 
held  by  said  bank,  and  was  and  Is  entitled  to 
have  said  sum  paid  to  him  by  said  bank. 
That  on  tbe  27th  day  of  September,  1894, 
Maddox,  within  proper  banking  hours,  pre- 
sented said  certiacate  of  deposit  to  said  bank, 
on  the  back  of  which  was  Indorsed  as  fol- 
lows: "For  value  received,  I  hereby  sell  and 
assign  unto  James  Maddox  the  within  certifi- 
cate of  deposit,  and  all  my  claim  to  the  sum 
of  $1,000.00  by  me  deiwslted  In  the  State 
Bank  of  Tecumseb  on  the  29th  day  of  March, 
1S04,  and  no  part  of  9aid  sum  has  been  with- 
drawn by  me  or  on  my  order,  and  all  of  which 
is  due  from  said  bank  and  unpaid,  without 
recourse  on  me.  [Signed]  Michael  Wogo- 
man." And  said  Maddox,  at  the  time  of  pre- 
sintlng  the  said  certiflcate  to  said  bank  as 


aforesaid,  demanded  of  said  bank  payment 
thereof.  That  said  bank  refused  to  recog- 
nize said  certificate  of  deposit,  and  refused  to 
pay  or  In  any  manner  aco^t  the  check  of 
said  Haddox  drawn  on  said  bank  for  said 
sum.  or  to  accept  said  certificate  of  deposit, 
and  refused  to  honor  either  of  the  same,  or  to 
pay  any  portion  of  said  sum  of  money  to  said 
Maddox.  On  the  4th  day  of  October,  under 
leave  of  the  district  court,  and  within  the 
time  fixed  by  the  court,  said  bank  filed  in  said 
district  court  an  amended  and  supplemental 
answer  to  said  petiti<Hi,  In  which  said  bank 
denied  each  and  all  the  allegations  In  said  pe- 
tition, except  such  as  were  In  and  by  said 
amended  answer  specifically  admitted.  Said 
answer  admitted  that  on  the  29th  day  of 
March,  1894,  Michael  Wogoman  deposited 
with  defendant  three  certain  drafts  for  collec- 
tion; that  the  same  were  duly  collected  by  tbe 
defendant;  that  the  amount  of  proceeds  there- 
of was  $1,000.  The  answer  then  alleges:  That 
the  bank  received  said  draft  and  the  proceeds 
thereof,  and  agreed  to  hold  the  same,  and 
pay  the  same  out,  pursuant  to  and  In  accord- 
ance with  a  contract  and  agreement  made  be- 
tween said  Wogoman  and  one  Oharles  J.  Ben- 
son, a  memorandum  of  which  contract  and 
agreement,  made  at  the  time,  was  in  words 
and  figures  as  follows,  to  wit:  "March  29, 
1894.  Received  from  Michael  Wogoman  one 
thousand  dollars,  subject  to  the  following 
conditI<xis:  That  when  Michael  W(^man 
shall  receive  either  homestead  or  filing  pa- 
pers on  the  southwest  quarter  section  thirty- 
three,  township  ten  N.,  K.  9  east,  then  said 
sum  of  money  shall  be  paid  to  G.  J.  Benson, 
of  Tecumseh,  O.  T.,  said  Benson  having  con- 
tested said  land,  and  contest  having  been  de- 
cided In  his  favor;  and,  when  cancellation  of 
said  land  shall  be  made  on  the  books  of  tbe 
land  ofilce  at  Oklahoma  City,  said  Michael 
Wogoman  shall  make  his  application  for  said 
land.  [Signed]  W.  8.  Search,  President:" 
That  said  money,  the  proceeds  of  said  drafts, 
should,  by  the  mutual  agreement  of  said 
Wogoman,  said  Benson,  and  said  bank,  be 
beld  by  said  bank  until  said  Wogoman  should 
be  permitted  to  make  hMnestead  entry  of 
or  file  upon  tbe  said  described  land.  That, 
when  said  Wogoman  riionld  make  such  eotry 
and  file  upon  the  said  land,  then  said  sum  of 
$1,000,  h^d  as  aforesaid,  shoaM  be  paid  tbe 
said  Benson.  That,  In  pursuance  of  said 
agreement,  said  Wogoman  did  Immedlat^y 
make  settlement  on  said  tract  of  land  under 
the  homestead  law,  and,  at  tbe  time  oi  filings 
said  answer,  had  availed  himself  of  the  said 
agreement,  had  made  homestead  entry  there- 
of, and  filed  thereon,  under  said  agreranent. 
That  safd  Benson  had  prior  to  said  March  29, 
1894,  contested  the  homestead  entry  of  one 
Aqullla  O.  Owms  on  said  land,  alleging  that 
sold  homestead  entry  was  fraudulent  and 
void,  because  said  Owens  was  disgnallfted  to 
make  such  entry,  by  reason  of  having  violat- 
ed the  law  under  which  said  land  bad  been 
opened  to  settlement   Ttiat  said  Benaon, 
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prior  to  said  date,  had  presented  his  erldoice 
In  said  conteBt  case  in  tba  United  States  land 
office  at  Oklahoma  Oity;  had  paid  the  fees, 
costs,  and  chargres  therectf;  had  proved  said 
allegations;  and  bad  purchased,  and  was 
then  the  owner  of,  Tsluable  Improvements 
th«i  on  the  said  land,  consisting  of  a  house, 
fences,  plowed  ffround,  and  other  Improre- 
ments,  all  of  which  were  thai  the  personal 
property  of  the  said  Benson.  That  prior  to 
said  date,  and  on  February  3, 1894,  the  regis- 
ter and  receiver  of  said  land  office  rendered 
a  decl^don  in  said  contest  case  in  favor  of 
said  Benson,  and  bad  recommended  to  the 
conunlsntoner  of  the  general  land  office  that 
the  homestead  entry  of  said  Owois  be  cancel- 
ed, and  that  the  pr^erence  right  to  make 
homestead  entry  of  said  lands  be  awarded  to 
said  Oharles  J.  Benson.  That  it  was  on  said 
29th  day  of  March,  1894,  contracted  and 
agreed  between  said  Wogoman  and  Benson 
that  the  said  $1,000  deposited  as  aforesaid 
should  be  paid  by  said  bank  to  said  Benson, 
for  and  In  consldmitiMi  of  the  aforesaid 
agreement  and  the  aforesaid  improvements 
on  Bald  land,  the  personal  property  of  said 
Benson,  and  In  cmislderation  of  said  Ben- 
son's waiving  his  preference  right  to  make 
homestead  entry  of  said  tract  of  land,  and 
his  refraining  from  exercising  the  same,  and 
from  making  homestead  entry  thereof  at  such 
time  and  nnAer  sacb  clrcnmstances  as  the 
said  Wogoman  might  make  homestead  entry 
thereof,  and  of  permitting  the  settlement 
i^its  acqnired  by  said  Wogoman  by  virtue 
of  the  purchase  of  the  aforesaid  Improve- 
ments on  said  land  to  attach  thereto  under 
the  homestead  laws.  That  notice  of  the  de- 
cision of  the  commissioner  of  the  general  land 
office  of  the  cancellation  of  the  homestead  en- 
try of  said  Owens,  and  that  the  preference 
right  to  make  bomeatead  entry  of  said  tract 
of  land  had  been  awarded  to  said  Benson, 
was  served  on  said  Benson  on  about  March 
26,  1805.  The  said  Benson  Immediately  no- 
tified the  said  Wogoman  of  that  fact.  That 
on  the  28th  day  of  March,  1895,  Benson  went, 
with  Wosroman,  to  the  United  States  land  of- 
fice at  Oklshoma  City,  and  filed  with  the 
said  office  a  waiver,  withdrawal,  and  dismiss- 
al of  his  preference  right  to  make  homestead 
entry  on  said  land,  acquired  as  aforesaid; 
and  Immediately,  and  before  any  Intervening 
rights  of  any  other  person  attached  to  said 
land,  Wogoman  made  homestead  entry  there- 
in, and  filed  thereon,  and  received  filing  pa- 
pers on  said  land.  That  the  aforesaid  waiv- 
er of  said  preference  right,  and  the  aforesaid 
tanpTDvemsnts  sold  to  Wogoman  by  said  Ben- 
son, were-  and  are  reasonably  worth  $1,000, 
and  were  of  the  value  of  |1,000.  That  the 
defendant  bank,  on  or  about  the  5th  day  of 
April,  1895,  paid  the  aforesaid  $1,000  to  said 
Bens(Hi,  In  accordance  with  the  terms  and 
conditions  of  said  contract  and  agreement; 
and  that  all  the  parties  to  the  aforesaid  con- 
tract abd  agreem«it  have  compiled  with  the 
condltlonB  and  terms  thereof.   That  <hi  the 


4th  day  of  October,  1895,  Maddtn:  ffied  In  said 
district  court  a  demurrer  and  reply  to  said 
amended  and  supplemental  answer.  That 
the  reply  filed  therein  specifically  denied  that 
said  Benson  bad  any  Improvem^ts  on  said 
land,  or  that  improvements  were  embraced  in 
or  were  a  part  of  said  cmisideration  In  said 
contract,  or  were  mentioned  in  connection 
with  said  agreement.  That  on  the  6th  day 
of  October.  1895,  the  district  court  sustained 
said  demurrer.  The  plaintiff  in  error,  at  the 
time,  duly  excepted.  Afterwards,  on  said  day, 
said  plaintiff  in  error  electing  to  stand  on  said 
pleading,  and  refusing  further  to  answer 
therein,  the  said  court,  upon  the  pleadings  in 
said  cause,  rendered  Judgment  In  favor  of  the 
defendant  in  error,  and  against  the  plaintiff 
in  error,  for  the  sum  ot  $1,070  and  costs  of 
the  action.  That  on  the  same^day  the  plain- 
tiff In  error  filed  its  motion  In  said  court  In 
said  cause  for  a  new  trial,  which  said  mo- 
tion was  on  said  day  by  the  court  overruled. 
And  the  cause  is  duly  brought  to  this  court 
by  petition  tn  error  for  review.  The  errors 
assigned  are:  First  Bald  court  erred  In  sus- 
taining the  demurrer  of  the  defendant  in  er- 
ror  to  the  answer  of  the  plalntift  in  error. 
Second,  aald  court  erred  In  sustaining  the 
drannrrer  of  the  defendant  in  error  to  the 
amended  and  supplemental  answer  of  plain- 
tiff in  error.  Third.  Said  court  erred  In  ren- 
dering Judgment  on  the  pleadings  In  favor  of 
the  defendant  in  error  against  plaintiff  In  er- 
ror. Fourth.  Said  court  erred  in  overruling 
motion  for  new  trial,  filed  by  plaintiff  in 
enor. 

X  H.  Woods,  for  plaintiff  In  error.  Charles 
H.  Eagln  and  W.  S.  Pendleton,  for  defend- 
ant in  error. 

PER  CURIAM.  We  deem  It  unnecessary 
to  consider  the  question  raised  by  the  first  as- 
sifirnment  of  error,  as  to  whether  the  court 
below  erred  In  sustaining  tlie  demurrer  to 
the  original  answer,  as  the  error  therein.  If 
any,  was  waived  and  cured  by  the  failure  of 
the  plaintiff  In  error  to  stand  thereon,  and  by 
the  filing  of  its  amended  and  supplemental 
answer;  and  as  the  amended  and  supplemen- 
tal answer  contains,  In  addition  to  the  new 
matter  therein  stated,  all  the  materia]  allega- 
tions of  the  original  answer,  the  entire  ques- 
tion Is  presented  by  the  ruling  of  the  court 
In  sustalnlr^  a  demurrer  to  such  amended 
8nppl«nental  answer. 

A  peculiar  condition  Is  presented  by  the 
pleadings  In  this  cause,  the  defendant  In  er- 
ror having  filed  on  the  same  day,  and  pre- 
sumably at  the  same  time,  a  demurrer  to  the 
amended  answer,  and  also  a  reply  thereto, 
the  reply  apeclflcally  denying  certain  of  the 
material  allegations  In  said  arswer.  Them 
pleadings  are  inconsistent.  A  demurrer,  for 
the  purposes  thereof,  admits  the  truth  of  all 
the  material  allegations  in  the  pleading,  and 
a  party  cannot  at  one  and  the  same  time  ad- 
mit and  deny  the  truth  of  the  allegntlonB  set 
forth  tn  a  pleading.   Bnt  aa  the  court  bdow 
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appean  to  hare  Ignored  tills  r^ly,  and  glren 
tt  no  conidderatlon.  and  no  objection  w  ex- 
ception appears  in  the  vecoTd  to  Its  flllng, 
ve  wlU  treat  the  case  as  thongb  no  ancb  re* 
{dy  was  in  the  record. 

Oonnad  for  defiendant  in  oror  ccmtend  that 
the  new  matter  aet  up  in  the  amended  answer 
was  not  proper  subject-matter  ot  amend- 
ment; that  It  was  not  an  amendment,  but 
was  new,  distinct,  and  entirely  different  matp 
ter,  which  shifted  and  changed  the  defense 
upon  foreign  gronnde,  not  occupied  or  con- 
templated In  'the  original  answer;  that  It 
presented  a  different  Issue  from  the  one  tried 
In  ftm  probate  court,  and  therefore  was  not 
permissible  under  the  statutes  relating  to 
amendment  The  statute  relating  to  amend- 
ment (section  4017,  c.  66.  Code  Glv.  Proc.) 
Is  very  liberal,  but  whetbo-  snfflclently  lib- 
eral to  permit  sudi  an  amendment  is  not 
necessary  for  us  here  to  determine.  Tbe  sub- 
ject of  amendment  to  pleadings  Is  laq;dy  In 
the  dlscretlfm  ot  the  court,  and  the  question 
wbether  a  court  exceeds  Its  discretion  in  the 
matter  of  allowing  an  amendmeat  Is  not  one 
fliat  Is  raised  by  donurrer.  A  demurrer  does 
not  go  to  the  rl|^t  of  inc<nporating  matter  In 
a  pleading,  but  to  the  sufficiency  of  such 
matter.  The  defokdant  In  error,  not  having, 
by  motion  to  strike  such  answer  from  tbe 
flies,  or  other  proper  proceeding,  under  the 
rules  of  practice,  raised  tbe  questltm,  but 
having  dios«i  to  ^lleuge  Its  snffldoicy  by 
demnrr»,  has  not  preserved  the  question  of 
the  right  of  the  court  to  permit  such  ammd- 
m«it  The  mily  question,  therefore,  in  the 
case  Is,  did  the  said  amended  supptemental 
answer  present  a  good  and  sufficient  defense 
to  tbe  cause  of  actl<m  stated  In  pjalnticrs  pe- 
tltlraiT  This  Is  to  be  detennlned  by  a  consid- 
watlon  as  to  whethsr  the  facto  stated  In  such 
answer,  and  the  agreements  therein  alleged, 
between  the  said  Wogoman  and  the  said 
Benson,  craiatitnted  a  good  and  sufficient  con- 
rideratlon  tot  the  assignment  of  the  moneys 
deposited  by  siUd  Wogoman  with  the  platntUt 
In  error  to  said  Benson.  The  amended  an- 
swer aUeged  that  Benson,  prior  to  tbe  de- 
posit of  said  money  In  the  hank,  had  con- 
tested the  bomestead  entry  of  one  Owais,  on 
the  grounds  that  said  Owens  was  dlsquaUfled 
to  make  en^  of  such  land;  that  he  had  pre- 
sented his  evMence  In  said  contest  case,  paid 
an  charges  and  fees,  and  had  proven  Owens' 
disqualification;  that  the  r^rister  and  receiver 
of  the  land  office  had  decided  in  favor  of  said 
Benson,  and  had  recommended  to  the  general 
land  c^Sce  that  Ow^is'  entry  be  canceled, 
and  that  the  pref«ence  right  to  make  home- 
stead «itry  of  said  land  be  awarded  to  said 
BenscHi;  that  Benson,  as  a  contestant  for  said 
land,  had  valuaUe  Improvements  thereon,— a 
hous^  fences,  and  plowed  ground,  and  other 
improvemente;  that,  when  bis  preference  right 
was  ^iproTed  by  the  general  land  office,  he 
was  to  surrender  the  same,  and  permit  Wogo- 
man to  file  thomm,  without  any  contests  by 
him  (Benson),  and  wlQiout  any  aaeeitloa  by 


him  Benson)  of  ancb  preference  i^hts;  that, 
when  Wogoman  should  make  entry  on  sncb 
land,  the  perscmal  property  and  Improve- 
ments tiiereon  should  be  Us.  Did  this  con- 
atitoto  a  good  and  sufficient  consideration  for 
tbe  assignment  by  Wogoman  to  Benscm  of  tbe 
f 1,000  deposited  In  the  bank?  The  authorl- 
ties  seem  to  leave  no  question  or  doubt  that 
such  agreement  constitutes  a  good  considera- 
tion for  such  an  assignment 

We  can  discover  no  difference  In  principle 
or  material  distlnctlMi  in  facts  between  this 
case  and  the  case  of  Felbam  v.  Service  (Kan. 
Sup.,  March,  1891)  26  Pac.  28.  In  tbat  case. 
Service  bad  made  a  bomestead  aitiy  iq>on 
certain  lands  In  Wt<Aita  county.  Kan.,  and 
had  pending  a  protest  against  the  final  proof 
of  one  WUUom  H.  Montgomery  on  and  to 
said  land,  in  the  Wakeoi^  land  office  to 
setUe  tbe  questkm  of  oonffict  ot  right  to  the 
sam&  It  was  agreed  betwtioi  Pdham  et  aL 
and  said  Ser^  that  In  consideration  of  said 
Service  fnmUhing  to  the  other  parties  to  the 
agreement  a  rellnqidahment  to  Us  bomestead 
entry,  and  a  written  withdrawal  and  dis- 
missal of  said  protest  and  bearing,  the  other 
parties  to  the  agreement  should  pay  to  said 
Service  the  sum  of  95.000.  Service  brought 
suit  on  this  agreemmt  for  Ibe  95,000,  all^^ 
performance  on  his  part  and  demanded  Judg- 
ment There  was  a  demurrer  to  hla  petition, 
for  the  reason  that  't  did  not  constltnte  a 
cause  ot  action,  the  pith  of  the  demurrer  be- 
ing that  ibeee  was  no  orarideraUoa  for  the 
agreement;  the  contract  itself,  and  the  peti- 
tion, on  Ite  face,  ahowlng  the  facts  that  Serv- 
ice bad  no  possessory  rlgbi  in  the  land,  had 
nothing  to  sell,  and  could  transfer  nothing 
to  the  plaintiffs  in  orror.  The  demurrer  was 
orerruled,  and  tte  overmllng  of  such  demur- 
rer was  the  only  question  i»esaited  to  or  con- 
sidered by  the  court.  In  that  esse  the  court 
said:  "Contracto  about  tbe  possession,  Im- 
provemente, and  rdlnqidsbmeiriB  of  rights  <hi 
public  lands,  when  free  from  fraud,  can  be 
enforced,  and  constltnte  a  good  considera- 
tion;" tbe  doctrine  of  tbe  case  being  that  tbe 
reUnqulshment  of  a  right  to  a  homestead  en- 
try on  pnbUc  lands,  and  tbe  withdrawal  of  a 
written  protest  ag^nst  the  final  proof  of  an- 
other, are  a  good  and  valid  ctmslderatlon  In  a 
written  instrument  for  the  p^ment  of  money. 
In  McOabe  v.  Caner.  68  Mich.  182,  85  N.  W. 
902,  it  was  held  tbat  where  a  defendant  exe- 
cnted  to  plaintiff  certain  promlsswy  notes.  In 
oonslderatltm  of  plaintiff's  agreenent  to  re- 
linquish and  surrender  to  the  government  bis 
certificate  of  homestead  entry,  to  enaUe  de- 
fendant to  locate  tbe  land,  and  tbe  sorreoder 
was  made  as  agreed,  it  waa  a  valid  consid- 
eration for  the  uotea  The  record  In  tbat 
case  diadoses  tbe  fiut  that  tbe  plaintiff  had 
entered,  under  the  homestead  law  of  the 
United  Stetfls,  a  pared  of  land  In  Clare  coun- 
ty, snblect  to  sodi  entry,  and  recdved  a  cer- 
tlflcato  of  entry  from  the  land  office;  that  the 
luitea  in  question  were  given  by  the  defoiAut 
to  the  plaintiff  upon  tbe  sgreem«iit  ot  the 
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plaintiff  that  be  would  aorrender  Us  certlfl- 
cftte  of  entzy  to  the  goTenunent,  and  would 
rellnqnlsh  all  Us  Interest  thereunder  to  tlie 
goremment,  at  the  request  of  the  defendant, 
to  enable  the  defendant  to  locate  said  land, 
and  acquire  the  interest  of  the  plalntUf  there- 
in; that  anch  was  the  st^e  condderatlon  giv- 
en for  said  notes.  The  court.  In  the  opinion 
In  the  case,  says:  "We  have  do  doubt  about 
the  correctness  of  this  decision  upmi  the  de- 
'fendant's  own  tfhowlng.  Hie  testimony  of 
the  misrepresentation  and  fraud  was  not  ad- 
missible under  the  pleadings,  and  has  no 
rightful  place  in  the  case,  and  should  have 
been  excluded  when  objected  ta  The  plaln- 
tlfr  performed  his  agreement,  as  the  testi- 
mony shows;  and  it  was  a  legal  one.  The 
government  had  not  found  fault  with  the 
plaintiff's  conduct  in  the  premises  at  the  time 
the  notes  were  gireii;  and  the  testimony  tend- 
ed to  show  that  it  stood  ready  to  recognize 
the  homestead  tlgtits  he  surrendered  for  the 
note,  and  they  were  a  legal  consideration 
tber^or.  Really,  the  government's  right  to 
forfeit  the  plaintiff's  entry.  If  such  were  the 
cam,  kad  nothing  to  do  with  the  case.  If 
such  right  existed,  as  claimed,  the  govern- 
ment could  enforce  It  or  not  as  It  chose. 
The  plalntiCTs  rellnqnisbmeDt  of  bis  rights  In 
the  premlsee  was  a  good  consideration  toe  the 
notes."  The  court  dted,  In  support  of  Its  de- 
cfMon  therein,  Olson  v.  Orton  (Minn.)  8  N. 
W.  878;  Thompson  v.  Hanson  (IdinsL)  11  N. 
W.  86;  Lamb  v.  Davenport.  18  Wall.  307; 
Myers  v.  Croft,  13  Wall  291;  Kennedy  v. 
Shaw.  43  Mich.  359,  5  N.  W.  396;  Sanford  v. 
Huxford,  JS2  Mich.  818;  Rood  v.  Jones,  1 
Doug.  (Mich.)  188.  In  Lamb  v.  Davenport, 
18  Wan.  307.  the  supreme  court  of  the  United 
States  say:  "The  right  of  the  United  States 
to  dispose  of  her  own  property  is  undisputed, 
and  to  make  rules  by  which  the  lands  of  the 
government  that  are  sold  or  given  away  Is  ac- 
knowledged; but  subject  to  these  well-known 
principles,  parties  in  possession  of  the  soil 
might  make  valid  contracts  even  concerning 
the  title,  predicated  upon  the  hypothesis  tliat 
they  might  thereafter  lawfully  acquire  the 
title,  except  In  cases  where  congress  has  Im- 
posed restrictions  on  such  contracts."  And  In 
that  case  the  court  held  that,  unless  forbidden 
by  srane  positive  law,  contracts  made  by  ac- 
tual  settlers  upon  the  public  lands  concerning 
their  possessory  rights,  and  concerning  the 
title  to  be  acquired  In  the  future  from  the 
United  States,  are  valid  as  between  the  par- 
ties to  the  contract,  though  there  be  at  the 
time  no  act  of  congress  by  which  the  title 
may  be  acquired,  and  though  the  government 
is  under  no  obligation  to  either  of  the  par* 
ties  In  regard  to  the  title.  In  Thompson  v. 
Hanson  (Minn.)  11  N.  W.  86,  the  facts  stated 
were  that  defendants  Hanson  and  Johnson 
entered  tnto  an  agreement  with  the  plaintiff 
by  the  terms  of  which  he  was  to  procure  the 
cancellation  of  the  entry  of  one  Holmes,  and 
then  enter  Ote  land  under  the  timber  culture 
act  for  Hanson's  benefit.  In  considenitlai  at 


this  agraem^t;  defendants  oecnted  a  not*- 
for  $200^  iq>oa  which  the  suit  was  brought.- 
Holmes'  entry  was  canceled  July  1, 1S78.  On 
July  2,  1878,  plaintiff  filed  with  the  register 
of  the  Worthington  (Minn.)  land  office  an  affi- 
davit, and  paid  a  fee  of  $10,  as  prescribed  by 
statute.  This  was  done  in  the  name  of,  and 
for  the  use  and  benefit  of,  Hanson;  the  effect 
being  to  entitle  him  to  enter  the  land  speci- 
fied. It  was  there  held  tliat  the  note  was 
founded  upon  a  sufBclent,  and  not  Illegal,  con- 
sideration. Fully  supporting  the  doctrine  of 
these  cases,  as  above  stated,  and  directly  In 
point,  are  the  following:  Lapbam  v.  Head. 
21  Kan.  332;  Bell  v.  Parks,  18  Kan.  162; 
Fessler  v.  Haas,  19  Kan.  216.  And.  applying 
the  doctrine  of  these  cases  to  the  case  at  bar, 
they  would  seem  to  be  conclusive  of  the  valid- 
ity of  the  contract  set  up  in  the  answer  of  the 
plaintiff  In  error,  as  showing  the  agreement 
therein  stated  to  constitute  a  good  and  valid 
consideration  for  the  a<*signment  of  the  money 
deposited  by  Wogoman  to  Benson.  As  the 
facta  were  stated  In  the  amended  answer, 
Ben8(»i  was  contesting  the  entry  of  Owena 
A  successful  contest  entitled  him  to  a  prefer* 
ence  right  ot  entry  of  said  land,  which  right 
he  was  to  surrender  when  the  same  should  be 
confirmed,  and,  by  such  surrender,  permit 
Wogoman  to  make  entry,  and  acquire  the 
rights  which  he  (Benson)  had  surrendered. 
This,  we  think,  he  might  lawfully  do,  and  that 
such  surrender,  upon  the  authority  of  the 
cases  dted  supra,  would  constitute  a  good 
and  valid  consideration  for  the  assignment 
made.  But  the  case  at  bar  Is  mncb  stronger 
to  establish  tbe  right  of  plaintiff  In  error  to 
pay  over  the  money  In  question  to  Benson, 
and  to  be  exempt  from  liability  therefor,  ei- 
ther to  Wogoman  or  to  any  subsequent  as- 
signee, than  the  cases  heretofore  dted;  for. 
If  the  allegations  In  this  amended  answer  be 
tme,— and  they  must,  under  the  demurrer 
filed,  be  taken  as  true,— then  there  was  an 
independent  consideration  for  the  assignment 
from  Wogoman  to  Benson.  Benson  had  made 
improvements  or  was  the  owner  of  Improve- 
ments on  the  land  In  question,  consisting  of  a 
house,  fences,  and  valuable  Improvements 
made  upon  the  land  by  plowing  and  breaking 
the  sod  on  a  portion  thereof.  These,  the  an- 
swer alleges^  were  sold  and  conveyed  to 
Wogoman  as  a  part  of  the  consideration  for 
said  |1,000.  And  It  matters  not  whether  Ben* 
son  was  In  the  actual  and  undisputed  posses- 
sion of  said  property,  or  could  deliver  the  pos- 
session theoeof  to  said  Wogoman;  the  right 
to  such  possession  was  a  valid  consideration. 
The  parties  knew  precisely  what  they  were 
doing.  There  could  have  been  no  mistake  or 
misunderstanding  as  to  the  extent  of  Ben- 
son's interest  either  In  the  land  or  the  per- 
sonal property  thereon  cdtuated.  If  there  was 
any  conaldetatlon  of  value,  tbere  can  be  do 
inquiry  now  Into  Its  suffldency.  Parties 
place  their  own  value  on  their  purchases,  and, 
unless  thdr  bargain  Is  rescinded,  they  must 
pay  what  tb^r  agree  to  pay.  Kennedy  v. 
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Outw  (Ml(^)  S  N.  W.  8M;  Ben  t.  Fufts,  IS 
Kan.  1B2;  I^iitaiun  Head.  21  Eu.  382. 
There  Ib  no  law  that  m  know  of  whlc&  pro- 
hJbtts  the  aale  of  Improvements  on  pnUlc 
lands  of  the  United  States,  and  thoe  la  no 
reason  why  they  may  not  be  proper  snbJectB 
for  sale,  and  serre  as  actual  valne  and  rain- 
able  con^deration  for  contracts.  Oaldwdl  t. 
Roddy  <Zdaho)  1  Pac.  839;  O'Hanlon  r.  'Den- 
Tlr  (Cat)  22  Pac.  40T;  Paiton  Cattle  Co.  t. 
First  Nat  Bank  of  Arapahoe  (Neb.)  33  N. 
W.  271.  "A  valuable  cwslderatlon.  In  the 
sense  of  the  law,  may  consist  either  In  some 
right.  Interest,  profit,  or  l)enefit  accruing  to 
one  party,  or  aome  forbearance,  detriment, 
loss,  or  responslbOtty  tlren,  snffered,  or  nn- 
dertak»i  by  tiie  other."  Add.  Oont  p.  81. 

The  only  anthoritles  to  which  we  have  been 
referred  In  support  of  the  c(mt«itlon  of  the 
defendant  In  emn  an  DamttOn  t.  Dlngee 
(Colo.  App.)  29  Pac.  806,  and  Bennett  v.  Col- 
Hns,  1  CopPf  Pnb.  Land  Lamt  4e2x;  but 
neltbOT  of  tlMse  cases  la  apidlcable  to  Ok  qnes- 
tloo  kiTotTCd  here.  Those  cases  oailj  bold, 
and  bold  eoneetly,  that  the  prefeFsnce  right 
of  a  successful  contestant  Is  perwaal,  and  can* 
not  be  transfetved  to  another;  tiiat  swdi  pref- 
erence right,  or  any  ilvht  at  entry  or  other 
faicboate  tifflxt  to  aoqnive  title  to  pubUc  land, 
cannot  be  sold  «r  tFanfrft:rred  frotti  one  party 
to  anotSier.  No  such  qneatlMi  la  Inrolved  m 
tUs  case.  It  Is  not  metended  that  Benson 
imdertook  to  tranrfier  bla  preference  t^ht  to 
Wogoman.  He  contracted  to  svrrender  such 
right  to  the  government,  so  that  Wogoman 
might  acquire  the  same  right  for  himself. 
This  answtf  alleges  that  he  not  Mily  sur- 
rendered that  right  but  that  Ih  pnrsnance  of 
the  agreement,  Wogoman  made  entry  upon  the 
land,  went  Into  iraesesslon  of  said  land,  the 
personal  pR^rty,  and  improremrats  trans- 
ferred to  him  by  Boison,  and,  at  the  time 
this  oanse  was  tried,  was  In  the  peaceable 
and  oncontroverted  possession  of  everything 
be  contracted  to  attain,  and  was  enjoying 
every  right  which  Benson  contracted  tliat  he 
might  acquire;  But  counsel  for  defendant  in 
error  contends  that  before  the  preference 
right  of  said  Benson  had  been  confirmed  try 
the  general  land  office,  and  before  he  sor- 
rendered  such  right,  and  before  Wogoman  en- 
tered into  the  undisputed  enjoyment  and  pos- 
session of  the  lands  and  personal  property, 
Wogoman.  by  the  assignment  of  said  moneys 
80  deposited  in  plaintiff  In  error's  banl£  to 
Maddox,  the  defendant  in  error,  had  rescind- 
ed the  contract  between  himself  and  Benson. 
This  he  could  not  do  if  it  was  a  v-alld  contract 
when  made.  It  did  not  need  to  be  an  exe- 
cuted contract  An  erecntory  contract,  if 
valid  when  made,  Is  a  good  consideratltnt  tor 
a  promise. 

The  agreement  between  Wogoman  and 
Benson  was  not  void  «s  being  against  puUlc 
policy.  It  contravened  no  law  or  policy  of 
the  government  It  Is  not  claimed  that  fraud 
entered  into  It  or  that  It  vlolatod  any  rule  of 
morals.  What  Is  meant  by  readsflloa  of  a 
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ooatnurtt  BUhop  deflBin  It  as  **(lie  aTobt 
lag  «C  a  voidable  ooatnct"  »sh.  Osnt  f  879. 
Bat  even  whoe  a  omitTatit  Is  voMhMe,  and  Is 
sought  to  be  rescinded  by  one  of  tbe  parties 
then^  equity  and  good  eanselence  require 
that  he  fltaaH  place  the  otber  In  statu  quo. 
He  win  not  be  permitted  to  repudtato  a  con- 
tract and  retain  the  beneflta  derived  there- 
under. The  atatntes  of  this  territory,  particu- 
larly, q)ecify  the  cases  and  coikUtions  under 
which  parties  to  a  contract  may  rescind  the 
same;  and  this  case  falls  under  none  of  the 
classes  therein  specified.  St  OkL  1893.  H 
666,  868. 

From  the  foregoing,  It  Is  our  cooclUBlon 
tfaat  the  court  below  erred  In  anstalnlng  the 
demurrer  to  tbe  am^ed  and  supplemental 
answer  of  plaintiff  in  error  to  the  petition  <^ 
defendant  in  error  in  tbls  came;  that  said 
amended  and  supplemental  answer  presented 
a  good  and  snl&eient  defense  to  the  actton  of 
defendant  In  error,  and  said  dtpmrrer  AonM 
have  bem  ovemded.  Ftur  Oie  refiaona  stated, 
the  action  «(  IJie  coort  below  in  suMalnlng 
said  MmizTCr,  and  ta  entering  Judgment  open 
the  pteadlnga  la  favor  of  ibe  deCendast  in  er- 
ror, against  tlie  plalntHF  bi  error,  is  reversed, 
and  thia  canss  M  nmatidea  to  the  cefort  be- 
low, wtth  tnetractSoM  to  overrule  said  de- 
murrer, and  grast  a  new  triaL 


CITY  OF  OKLAHOMA  CITY  v.  HILL  et  al. 
{6iQ)reme  Court  of  Olilahoma.    Sept  4,  1896.) 

VORCIBLB  EHTRT  and  DeTAINSB  —  WSEK  L1B8  — 
DBrSKSBS  — PLBADLfO— HAKMLSSS  BbBOR — ^No- 
TIOK  —  SUFPIOISNOT      SUBKISBIOV   OT  BpBCUI, 

Qdestioxs. 

1.  In  a  forcible  entry  snd  detainer  case  all 
defenses  may  be  interposed  nnda  a  general  de- 
nial, and  it  is  noi  reversible  error  to  strike  from 
the  answer  a  iipecial  defense,  even  thoogb  the 
Bpedal  paragraph  might  plead  a  good  defense. 

2.  A  notice  as  a  ba«a  of  a  forcible  entry  and 
detainer  t^oceedlng,  which  is  addressed  to  M.. 
OB  the  mayor  of  the  city,  and  which  notifies  tlie 
city  to  leave  and  vacate  the  premises  described 
therein  within  three  days,  or  an  action  will  be 
commenced  ag'inst  the  city,  and  which  [i 
signed  by  the  partiee  claiming  the  property,  is 
sufficient  A  substantial  notice  to  quit  and 
leave  the  premises,  and  not  technical  accuracy, 
is  what  the  statute  reqnires. 

8.  It  i«  not  necessary  that  the  names  of  the 
parties  who  claim  the  property  should  appear 
m  the  body  of  the  notice;  it  Is  sufficient  if  ihe 
names  are  signed  to  the  notice  given. 

4.  An  action  of  fMclUe  entry  and  detainer 
may,  uBd«r  the  Rtatnte  of  thia  territory,  as  con- 
strued by  the  mpreme  coart  of  Kansas  before 
its  adoption,  be  maintained  by  one  who  was, 
without  ri^t  in  the  actual  and  peaceable  pos- 
session of  the  premisea,  even  against  the  tme 
owner,  who  ousts  bim  of  snch  poBsession  by 
forre:  and  In  a  case  where  it  Is  shown  that 
the  plaintflfs  w«re  in  the  actual  and  peaceable 
poSBession  of  certain  town  lota,  witil  the  bnild- 
inge  thereon,  in  one  of  which  the  plaintiffs  were 
running  a  saloon,  and  the  sherili  arrested  the 
plaintiffs  under  a  charge  of  violation  of  the  Uq- 
nor  laws,  and  removed  them  and  thrir  goods 
and  furniture  fmm  the  bnilding,  and  while  tfaey 
were  under  arrest  for  a  short  time  the  ah^uF 
permitted  tbe  officers  of  the  city  who  wer* 
standing  Iqr  to  enter  into  possession  of  the 
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bailffing,  and 'keep  the  plsintlffs  therefrom,  it  te 
Miff  that  the  jpteintiffb  may  maiDtaia  their  ac- 
tioD  of  fordble  eatry  and  detaioer,  and  that 
in  such  case  it  la  not  error  to  suBtaln  an  objec- 
tion to  the  introduction  of  evidence  tendiiw  to 
show  that  the  sheriff  had  a  right  to  arrest  plain- 
tifEs,  and  take  their  goods  and  furniture  from 
the  building,  ano  the  defendant  bad  a  deed  to 
aaid  premises,  and  that  the  plaintiffs  had  no 
right  to  the  poaaesslon  thereof.  If  the  stieriff, 
in  8udi  a  case,  bad  the  right  to  arrest  the  plaiu- 
tifEs,  and  take  their  goods  and  property  from  the 
building,  be  bad  no  right  to  deprire  the  plain- 
tiffs, by  force,  of  the  possession  of  the  building; 
and  it  do  defense  for  the  dt7  to  aay  that  it 
was  not  a  party  to  sncb  dispossession,  when  ita 
officers  stood  by,  and  saw  and  took  advantage 
of  these  acta  of  the  sheriff. 

6.  A  party  has  a  right  to  itibmit  to  the  jury 
special  questions  of  fact  which  are  within  the 
iaaaes  in  the  case,  and  a  refusal  to  snbmit  such 
questions  to  the  jnry  Is  matorlat  error. 

(SyJlabOB  by  the  Court) 

E^r  from  district  courts  Canadian  coun- 
ty; before  Jostice  Frank  Dale. 

Forcible  entry  and  detainer  by  P.  J.  Hill 
and  J.  T.  Hill,  partnen  as  Ulll  Broa..  against 
tbe  city  of  Oklahoma  CHty.  From  a  Judg- 
ment for  plalntlff0,  defendant  brings  error. 
Keversed. 

W.  R.  Taylor,  R  O.  Hays,  J.  8.  Jenkins, 
and  John  I.  DiUe,  for  plaintiff  In  error. 
Amos,  (Ireen  Sc  Son,  for  defendants  In  error. 

BIBBJIR,  J.  This  Was  an  actton  brongbt 
In  the  probate  court  of  (Mrlaiioma  comity  by 
P.  J.  and  J.  T.  mi,  partners  as  HIU  Bros., 
against  the  dty  of  Oklahoma  City,  to  re- 
coTer  possession  of  lots  40  and  41,  In 
block  23,  In  Oklahoma  City.  The  plalnUffa 
alleged  in  their  bill  of  particaiars  that  on 
the  31st  day  of  October,  18U8,  they  were  In 
peaceable  and  rightful  poBsesBion  of  the 
property  described,  and  that  the  defendant 
and  tfa  officers  wrongfully,  Illegally,  and 
forcibly  entered  upon  the  pranises,  and  forci- 
bly took  possession  tiiereof,  and  that  the  de- 
ftedant  still  forcibly  and  wrongfully  holds 
and  detains  said  premises  from  the  plain- 
tiffs. The  bill  of  particulars  also  alleges  no- 
tice to  quit  and  leave  tbe  premises,  duly 
■erred  more  than  three  days  before  the  ac- 
tion was  brotight,  and  the  bill  of  particu- 
lars was  filed  on  the  ISth  day  of  November, 
1893.  On  trial  In  the  probate  court  judg- 
ment was  had  for  defendant,  from  which 
plaintiffs  appealed  to  the  district  court,  and 
on  application  of  plaintiffs  tbe  renue  of  the 
cause  was  changed  to  Canadian  county. 
The  defendants,  on  leave  of  court  had,  filed 
an  amended  answer  In  two  paragraphs: 
First,  a  general  denial;  and,  second,  a  spe- 
cial defense,  alleging  that  on  April  22,  1888, 
the  lota  and  real  estate  claimed  by  the  plain- 
tiffs were  pabllc  lands  of  tbe  United  States, 
and  were,  on  that  day,  settled  upon  and 
occn^ed  as  a  government  town  site;  that 
afterwards  town-site  trustees  were  duly  ap- 
pointed, as  provided  by  law,  who  made  en- 
try of  said  lauds,  and  surveyed  and  plat- 
ted the  same;  and  that  afterwards,  on  the 
appUeatlon  tf.  tbe  plalntlffli  for  title  to  said 


lots,  befwe  said  town-site  board,  It  was 
found  that  title  plaintiffs  had  entered  tbe  ter- 
ritory of  Oklahoma  in  vlotatlon  <^  the  act 
of  congress  of  March  2,  1889,  prohibiting  the 
entry  upon  said  lands  or  Into  the  Oklahoma 
country  prior  to  the  time  the  same  should 
be  opened  to  settlement,  and  that  for  this 
reason  the  lands  were  awarded  to  tbe  city; 
and  that  the  city  Is  the  lawful  owner  of  the 
lots,  and  holds  the  legal  title  thereto.  On 
motion  of  the  plaintiffs  this  second  para- 
graph of  the  answer  was  stricken  out.  On 
trial  before  a  Jury  the  plaintiffs  proved  that 
they  settled  on  these  lots  in  controversy  on 
the  22d  day  of  April,  1889,  and  soon  there- 
after placed  buildings  upon  the  lots,  cover- 
ing all  of  the  lots  excepting  about  10  by  50 
feet  on  the  back  portion  of  the  lota,  and  off 
the  street;  that  the  lots  were  on  and  ad- 
joined the  southwest  comer  of  tbe  block, 
and  extended  north  and  south,  facing  Broad- 
way on  the  Boutb,  and  lying  adjac«it  to 
Grand  avenue  on  the  west.  The  plaintiffs, 
by  themB^v«s  and  their  tensjits,  remained 
In  peaceable  possession  of  these  lots  and 
buildings  from  tbe  time  the  buildings  were 
erected,  socffi  after  April  22,  1888,  up  to  the 
morning  of  October  SI,  tSBH,  the  eastern 
buildli^  being  rented  to  tenants,  and  the 
western  building,  occupying  about  18  feet, 
being  used  by  tbe  plalntlfCs  in  running  a 
saloon  and  billiard  hall,  the  upper  room  of 
this  building  being  also  occupied  by  tbe 
pliUnttffs.  It  was  proved  by  the  plaintiffs: 
That  shortly  prior  to  October  31,  1883,  the 
city  bad  employed  special  counsel  to  pro- 
cure possession  of  these  lots  for  the  city,  and 
tbe  mayw  had  directed  the  chief  of  police 
of  Oklahoma  City  to  be  present  when  the 
sheriff  and  his  deputies  should  arrest  the 
pIlalnttfFs  and  their  employes  under  a  charge 
of  maintaining  screens  upon  their  saloon 
windows,  and  for  running  or  permitting 
gambling  devices  to  be  run  on  the  premises 
where  liquors  were  sold.  In  violation  of  a 
statute  which  makes  these  things  unlawful, 
and  requires  the  officers  making  the  arrest 
to  take  the  furniture  and  utensils  used  in 
the  place  where  such  violations  of  law  are 
committed,  and  transport  them,  with  the  de- 
fendants, b^ore  a  Justice  of  the  peace;  and 
that  when  tbe  plaintiffs,  wltb  their  furni- 
ture, should  be  thus  taken  out  of  tbe  build- 
ing, while  under  arrest,  tlie  city  officers 
should  move  into  and  occupy  the  premises  In 
which  the  plaintiffs  were  carrying  on  the 
saloon  business.  That  on  the  morning  of 
the  day  stated,  at  about  &  o'clock,  the  sher- 
iff, witib  a  number  of  deputies,  and  the  chief 
of  police,  with  some  special  policemen,  and 
ft  member  of  the  council,  went  to  the  prem- 
ises, the  sheriff  and  his  deputies  aneeted  the 
I^latlffs,  and  proceeded  to  remove  all  the 
furniture  and  fixtures  of  the  plaintiffs  from 
the  west  building,  and  the  pcdiceuKn  and 
city  officers  Immediately  moved  into  and 
took  possession  of  this  building,  and  on  the 
Tstum  of  the  plalntlflb  In  about  an  hour  and 
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a  half,  they,  havtuf  been  released  from  cus- 
tody, were  refused  admittance  into  the  prem- 
ises. The  plaintiffs  also  proved  notice  to 
quit  the  premises,  which  will  be  hereafter 
referred  to  more  specifically. 

The  first  error  that  Is  assigned  is  In  the 
action  of  the  trial  court  in  sustaining  the 
motion  of  the  plalntlfTs  to  strilce  the  second 
paragraph  from  the  answer.  It  is  contended 
that  this  answer  set  up  a  defense  which  they 
were  entitled  to  interpose  in  a  forcible  entry 
and  detainer  proceeding.  Whether  this  is 
true,  It  is  not  necessary  to  determine,  for, 
even  If  the  matter  alleged  was  a  good  de- 
fense to  the  action,  the  striking  It  out  does 
not  constitute  reversible  error.  No  pleading 
Is  mentioned  under  the  special  provisions  of 
the  Justice  Ck>de  relating  to  forcible  entry 
and  detainer  excepting  the  complaint.  No 
answer  whatever  Is,  by  these  provisions,  re- 
quired of  the  defendant;  and  under  the  gen- 
eral provisions  of  the  Justice  Code,  In  any 
other  proceeding  than  forcible  entry  and 
detainer,  no  answer  Is  required  of  the  de- 
fendant, unless  it  Is  demanded  by  the  plain- 
tiff. In  the  case  of  German  v.  Ritchie,  9 
Kan.  106,  It  was  held  that:  "Where  there 
Is  no  bill  of  particulars  filed  by  the  defend- 
ant before  a  justice  of  the  peace,  and  no 
demand  therefor,  and  on  appeal  no  new 
pleadings  are  made,  and  no  demand  is  made 
for  any  pleadings,  the  defendant  may  intro- 
duce In  evidence  any  defense  that  he  may 
have,"  Now,  If  It  is  true,  as  the  supreme 
court  of  Kansas  has  held,  that  In  ordinary 
proceedings  before  a  Justice  of  the  peace, 
where  no  answer  is  demanded  of  the  de- 
fendant by  the  plaintiff,  the  defendant  may 
Introduce  In  evidence  any  defense  that  is 
pertinent  to  the  case.  It  Is  certainly  equally 
true  In  forcible  entry  and  detainer  proceed- 
ings, where  the  statute  does  not  require  the 
defendant  to  make  any  answer  whatever. 
And  if  the  defendant  in  this  case  could  have 
made  the  very  defense  which  it  alleges  It 
was  error  to  strike  from  its  answer  without 
being  pleaded,  it  was  certainly  not  reversible 
error  to  strike  It  out,  for  he  was  in  as  good 
a  position  with  the  matter  stricken  out  as  he 
would  have  been  with  it  left  in  his  plead- 
ings. In  the  case  of  Poffenberger  v.  Black- 
atone,  57  Ind.  288,  under  a  Justice  of  the 
peace  procedure  act  similar  to  ours,  It  Is 
held  that  In  a  forcible  entry  and  detainer 
case  all  defenses  may  be  given  in  evidt^uce 
without  plea,  and  therefore  the  sustaining 
of  a  demurrer  to  an  answer  Is  harmlciss. 
Therefore,  whether  this  was  a  good  or  bad 
defense,  there  was  no  reversible  error  tu 
Btrtklng  It  out,  for  the  defendant  was  Lot 
put  in  a  worse  position  without  it  than  he 
was  with  It 

The  next  contention  Is  that  the  notice  to  quit 
the  premises  was  Insufficient.  This  notice, 
which  was  duly  served  on  the  mayor  of  Okla- 
homa City,  was  as  follows:  "Hon.  O.  A. 
MItBchv,  Mayor  of  Oklahoma  City:  You  are 
hereby  notified  that  the  said  dty  has  wrong- 


fully and  illegally  taken  forcible  poneaaka  of 
tots  No.  40  and  41.  in  block  23,  in  OkhQioma 
City,  together  with  an  buHdlnga  tlmeon,  and 
are  now  forcibly  detaining  the  same;  and  you, 
as  mayor  of  said  dty,  are  hereby  requested 
and  notified  to  leave  and  vacate  said  prenriaes 
within  three  days,  or  an  action  wUl  be  com- 
menced against  said  city  to  recover  possession 
thereof.  P.  J.  and  J.  T.  HUl,  by  Amos  Green 
&  Son,  Attorneys.  November  9,  1893."  The 
first  objection  to  this  notice  is  that  It  was  not 
addressed  to  "The  City  of  Oklahoma  CSty,"  as 
the  statute  makes  its  title,  but  to  '*0.  A. 
autscher,  Mayor  of  Oklahoma  City."  The  stat- 
ute requires  that  a  party  deedring  to  commence 
an  action  under  the  fordble  entry  and  detainer 
act  Shan  "notify  the  adverse  party  to  leave  His 
premises  for  the  possession  of  which  the  action 
is  about  to  be  brought,"  which  notice  shall 
be  in  writing.  The  statute  pertaining  to  cities 
of  the  first  class,  of  which  Oklahoma  City  Is 
one,  provides  that  the  name  of  the  dty  shall  be 

"The  City  of   ,"  and,  as  ai^ed  to  this 

case,  the  proper  name  would  be  'The  dty  of 
Oklahoma  City";  and  It  also  provides  that  all 
notices  and  processes  shall  be  served  upon  tte 
mayor.  Now  while,  had  technlcBl  accuracy 
been  followed,  the  appropriate  notice  would 
probably  have  been  addressed  to  "The  Oity  of 
Oklahoma  City,"  and  served  npcm  the  mayor, 
yet  we  do  not  percdve  that  th^  has  been  such 
a  departure  from  the  statute  as  to  make  the 
notice  insufflcient.  The  notice  was  served  op- 
on  the  mayor,  and  it  does  substantially  say 
that  the  dty  of  Oklahoma  City  has  wrongfally 
and  illegally  taken  fordble  possession  of  the 
lots  in  controversy,  and  the  dty,  through  Its 
mayor,  is  requested  and  notified  to  leave  and 
vacate  the  premises,  and  la  also  notified  that 
action  will  be  commenced  against  'Qie  dty  If 
possession  la  not  given.  This,  we  think,  sub- 
stantlally  compiled  with  the  statute.  In  the 
case  of  Seel^  v.  Adamson,  1  OkL  78,  26  Pac. 
1070,  this  court  held:  "That,  while  accnrac7 
in  the  description  of  the  property  in  the  notice 
Is  required,  yet,  as  In  all  cases  of  the  kind  re- 
quiting notice,  what  is  required  is  substantia], 
and  not  technical,  accuracy.  The  law  will  not 
r^rd  mistakes  which  do  not  mislead  the  party 
notified."  The  second  objection  to  thte  notice 
is  that  the  name  of  the  party  who  claims  the 
poesesEdon  of  the  property  must  appear  In  the 
body  of  the  notice,  and  the  case  of  Nason  v. 
Best,  17  Kan.  408,  Is  cited  as  authority  for  this 
contention.  It  Is  true,  the  case  cited  does 
contain  this  language,  and  would  seem  to  sup- 
port the  position,  but  the  lat»  Kansas  cases 
do  not  follow  It  In  the  case  of  Conaway  v. 
Gore,  22  Kan.  216,  the  notice  given  was  as  fol- 
lows: "To  John  M.  L.  Gore  and  James  W. 
Reed:  You  are  hereby  notified  and  required  to 
forthwith  leave  the  premises  hereinafter  de- 
scribed.  to  wit  [dOKTiption],  for  the  possessioQ 
of  which  premises  action  Is  about  to  be 
brought.  Lloyd  G.  Conaway.  April  17,  1878." 
And  of  this  notice  the  coml  said:  "True,  he 
docs  not  say  In  the  body  of  the  fDstrmnent 
that  he  la  the  one  who  datana  tbe  pooacarton. 
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and  that  he  Intends  to  bring  the  actkm;  bnt 
he  leaves  no  doubt,  for  he  alone  Is  named  In 
or  signs  the  notice,  and  he  alone  brings  the  ac- 
tion. A  certainty  maj  be  Implied  as  well  as 
expressed.  Such  a  notice  would  not  be  suffi- 
cient to  BOBtBln  an  action  In  the  name  of  a 
third  party;  nor  woold  a  notice  In  any  case  be 
sufficient  when,  upon  the  fliice  of  It,  there  ap- 
peared a  doubt  as  to  whldi  of  two  or  more 
parties  was  claiming  the  poesesslon.  The  stat- 
ute requires  simply  a  'notice  to  leave,'  and  not 
a  notice  to  surrender  the  possession  to  any 
particular  party."  And  the  notice  was  there 
held  sufficient.  We  consider  the  one  here  a 
broader  and  better  notice  than  that.'  Nor  do 
we  think  there  Is  anything  In  the  cont^tton 
that  the  HlUa  should  hare  signed  their  names 
as  partners. 

The  next  error  relied  upon  Is  the  sustaliUnff 
of  objections  to  the  introduction  of  certain  evi- 
dence ofTered  by  defendant  The  defendant  ot- 
fered  in  evidence  the  original  papers,  warranty 
and  iHwessea  of  the  court  Issued  by  the  Jus- 
tices of  the  peace,  charging  the  HUls  with  a 
violation  of  the  Uquor  and  gambling  laws,  and 
the  order  of  the  justice  of  the  peace  for  the 
sherUC  to  seize  the  utensHs  and  inxiperty  used 
by  the  Hills  In  theh-  salocm  business,  hi  the 
comer  bnlldlng,  and  convey  them  before  the 
Justice  of  the  peace;  -and  also  offered  In  evl* 
dence  the  order  binding  the  Hills  over  to  answer 
said  darges  hi  the  district  court,  and  the  ap- 
pearance bond  hi  said  cases,  and  Ihe  hidlctment 
fotmd  t^y  the  grand  Jury  In  the  district  court, 
and  the  plea  of  guilty  to  the  charges,  and  the 
Judgment  and  fine  Imposed  by  the  court  for 
such  violation.  These  were  offered,  as  It  Is 
stated,  for  the  purpose  of  showing  that  there 
wa«  no  conspiracy  between  the  city  officers 
and  the  sheriff  and  bis  deputies  to  oast  the 
plaintiffs  from  their  pcnseeslon  of  the  build* 
Ing.  The  defendant  also  offered  In  evidence 
the  deed  from  the  town-site  board  to  the  city 
for  these  lots  In  controversy,  which  deed  was 
issued  on  the  18tb  day  of  October,  1893,  and 
ffied  of  record  in  the  office  of  the  register  of 
deeds  of  Oklahoma  county  on  October  20, 
1893.  They  also  offered  in  evidence  testi- 
mony of  witnesses  who  swore  that  they 
saw  the  plaintiffs  in  the  Oklahoma  country 
prior  to  12  o'clock  noon,  April  22.  1889.  All 
this  evidence  was  excluded,  and  error  is 
based  thereon.  Now,  if  this  evidence  tended 
to  show  that  the  entry  of  the  defendants  up- 
on the  plaintlfl^*  possession  was  not  forcible 
and  nnlawfnl,  then  It  was  admissible.  But 
did  it  have  any  such  tendency?  The  plain- 
tiffs were  In  peaceable  possession  of  the  prop- 
erty when  the  sheriff  and  his  deputies  and 
the  defendant's  officers  went  there  on  the 
morning  of  October  31,  1803.  Suppose  the 
sheriff  had  a  right  to  arrest  the  plaintiffs, 
and  to  take  the  furniture  and  utensils  used 
tn  the  unlawful  business,  before  a  Justice  of 
the  peace,  and  suppose  this  right  was  based 
npon  a  proceeding  Instituted  and  warrants 
issued,  and  that  subsequent  proceeding 
showed  that  these  prosecutions  were  fully 


justifled,  this  gave  the  sheriff  no  warrant  or 
Buthoritj  to  deprive  the  plaintiffs  of  the  pos- 
session of  the  building,  and  turn  it  over  to  the 
defendant,  and  it  gave  the  defendant,  through 
Its  officers,  no  authority  whatever  to  stand 
by  and  see  that  done,— and  certainly  that  la 
the  mildest  light  that  the  proceeding  can  be 
placed  In,— and  then  ratify  and  take  advan- 
tage of  this  conduct  of  the  sheriff,  and  enter 
Into  the  possession  of  the  building  while  the 
plaintiffs  were  under  arrest  and  held  out  of 
the  bulldli^.  The  sheriff's  right  to  arrest 
the  plaintiffs  and  seize  their  furniture  gave 
him  no  right,  under  the  statute,  to  seize  the 
building,  and  turn  it  over  to  the  possession  of 
the  city;  and  the  clly's  ratification  of  that 
conduct,  following  so  Immediately,  as  the  ev- 
idence shows,  on  the  heels  of  the  sheriff's 
forcible  ouster,  must  make.  In  contemplation 
of  law,  this  force  of  the  sheriff  the  force  of 
the  city,  for  it  ratifled  and  approved  It  In 
forcible  entry  and  detainer  cases,  with  ref- 
erence to  the  right  of  the  defendant  to  offer 
a  deed  in  evidence,  we  may  say  that  ordinari- 
ly It  is  true  that  evidence  of  title  may  be  of- 
fered as  proof  of  the  party's  right  of  posses- 
sion, and  for  the  purpose  of  showing  the  pur- 
pose for  which  the  entry  was  made,  and  to 
uphold  the  possession  when  once  peaceably 
obtained.  Conaway  v.  Gore,  22  Kan.  216. 
But  the  admlsalblUty  of  evidence  must  al- 
ways, in  a  measure,  be  determined  by  the  ap* 
plication  of  the  principles  to  the  case  In  ques- 
tion, and  not  to  a  different  kind  of  a  case. 
If  the  possession  had  been  peaceably  obtain- 
ed, and  without  force,  this  evidence  would 
probably  all  have  been  pertinent;  but.  as  It 
was  not,  the  evidence,  as  applied  to  this  case, 
was  properly  rejected.  Upon  this  question 
It  is  strongly  contended  by  plaintiff  in  error 
that  the  plaintiff  In  a  forcible  entry  and  de- 
tainer case  must  always  have  the  right  of 
possession;  that  Is,  he  must  be  entitled  to  the 
possession  of  the  particular  premises;  and 
that,  even  though  the  defendant  has  made 
the  entry  by  force,  the  plaintiff  cannot  re- 
cover such  possession,  unless  he  has  a  right 
thereto.  In  this  connection  It  may  be  said 
that  the  trial  court  instructed  the  Jury  upon 
the  theory  that  the  plaintiffs  were  not  entl- 
fled  to  the  possession  of  these  premises,  but 
that,  being  In  the  peaceable  possession  there- 
of, the  defendants  could  not  eject  them  by 
force,  and  gain  forcible  entry  to  the  premises, 
to  the  possession  of  which  they  were  really 
entitled;  and,  If  they  recovered  the  posses- 
sion In  this  manner,  the  plaintiffs  were  enti- 
tled to  maintain  their  action  of  forcible  entry 
and  detainer.  There  are  unquestionably  very 
high  authorities,  under  other  forcible  entry 
snd  detainer  acts  than  ours,  holding  this  po- 
sition of  the  trial  court  incorrect  and  holding 
that  a  party  must  be  entitled  to  the  possession 
of  the  premises  before  he  can  recover  in  a 
forcible  entry  and  detainer  case.  But  that 
is  not  the  law  of  this  territory.  We  get  the 
law  on  this  question  from  the  adoption  of  the 
Kansas  statute,  and  that  has  been  many 
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timefl  coiratnied  In  that  state  to  mean  that  a 
party,  although  be  haa  no  right  to  the  posfie*- 
slon,  yet  may  not  be  ousted  from  such  po» 
aesBlon  hy  force,  and,  if  be  la  oosted  \^  force, 
be  can  recorer  the  possemlon  which  he  actu- 
ally had  by  forcible  entry  and  detainer  pro- 
ceedings. The  doctrine  of  our  statute  Is  thus 
slated  by  Mr.  Chief  Justice  Horton,  of  the  su- 
preme court  of  Kansas,  In  the  case  of  Peyton 
T.  Peyton  (Kan.  Sup.)  9  Pac.  479:  "It  was 
unnecessary  for  the  plalnticr  to  state  that  she 
was  the  1^1  and  equitable  owner  of  the 
premises.  It  Is  only  necessary  for  her  to  al- 
lege that  she  had  the  actual  and  peaceable 
possession  thereof.  An  action  may  be  main- 
tained against  any  person  who  commits  a 
forcible  entry  and  ouster,  even  though  the 
latter  Is  the  owner  of  the  property,  and  enti- 
tled to  Immediate  possession,  If  the  plalntltC 
had,  at  the  time  of  the  forcible  oiuter,  the 
actual  and  i>eaceable  possession  thereof. 
OampbeU  v.  Coonradt,  22  Kan.  704;  Conaway 
T.  Gore.  27  Kan.  127;  Burdette  v.  Oorgan, 
Id.  275;  Buettinger  t.  Hurley.  9  Pac.  197; 
Bmsley  t.  Bennett.  87  Iowa,  15."  This  doc- 
trine obteins  In  the  state  of  NebraslEa,  under 
a  statute  similar  to  ours.  There.  In  tbe  case 
of  Brown  t.  Feagins  (Neb.)  55  N.  W.  1048,  It 
is  held:  "An  action  for  the  forcible  detenti(« 
of  real  property  may  be  maintained  by  one 
whose  complete  possession  thereof  luui  been 
ended  by  the  wrongful  entry  of  another,  even 
though  such  entry  uras  made  under  claim  Of 
a  paramount  title."  This  doctrine  is  also 
maintained  by  the  supreme  court  of  the  Unit- 
ed States  In  the  case  of  Railroad  Oo.  v.  John- 
son. 119  U.  B.  606,  7  Sup.  Ot  S40.  This  was 
an  action  of  forcible  entry  and  detainer, 
brought  in  the  United  States  district  court  In 
Arkansas,  and  taken  on  appeal  to  the  su- 
preme court  of  the  United  States.  In  this 
case  Mr.  Justice  Miller,  speaking  for  the 
court,  said:  "The  general  purpose  of  these 
statutes  1b  that,  not  regarding  tbe  actual  con- 
dition of  the  title  to  the  property,  where  any 
person  is  In  the  peaceable  and  quiet  posses- 
sion of  it,  he  shall  not  be  turned  out  by  the 
strong  hand,  by  force,  ti/y  violence,  or  by  ter- 
ror. The  party  so  using  force  and  acquiring 
possession  may  have  the  superior  title,  or 
may  have  the  better  right,  to  the  present  pos- 
session; but  the  policy  of  the  law  in  this 
class  of  cases  is  to  prevent  disturbances  of 
the  public  peace,  to  forbid  any  person  right- 
ing himself  In  a  case  of  that  kind  by  his 
own  hand  and  by  violence,  and  to  require 
that  tbe  party  who  has  in  this  manner  ob- 
tained possession  shall  restore  it  to  the  party 
from  whom  it  has  been  so  obtained;  and 
then,  when  the  parties  are  In  statu  quo,  or  In 
the  same  position  as  they  were  before  the  use 
of  violence,  tbe  party  out  of  possession  must 
resort  to  legal  means  to  obtain  his  possession, 
as  he  should  have  done  In  the  first  instahce. 
This  is  the  philosophy  which  lies  at  the 
foundation  of  all  these  actions  of  fOTClble  en- 
tty  and  detains,  which  are  declared  not  to 


have  relation  to  the  condition  of  Uie  title,  or 
to  the  abaohite  rt^t  of  posseBskm.  but  to 
compelling  the  party  oat  of  poaieflrt<Hi,  who 
desires  to  recorer  It  of  a  person  in  the  peace- 
able possession,  to  respect  and  resort  to  tbe 
law  alone  to  obtain  what  he  dalms."  With 
reference  to  the  propriety  of  snch  a  statute, 
it  Is  said  in  the  case  of  Peyton  t.  Peyton, 
supra:  "If.  however,  the  law  Is  defective,  tlie 
remedy  Is  with  the  l^slatnre.  not  with  the 
courts.**  We.  too,  feel  that  the  law  in  this 
case  is  perhaps  not  the  best  under  whidi  to 
give  ^ect  to  the  real  rights  ot  partiee,  but  Is 
not  for  us  to  change  it 

Exceptfon  is  taken  to  .numerous  Instruc- 
tions ^ven  and  refused  by  the  trial  court, 
but,  as  they  were  glyen  on  the  same  theory 
on  which  the  evidence  offered  by  the  defend- 
ant was  excluded,  it  Is  unnecessuy  to  review 
the  question  again  in  this  connection. 

The  last  error  relied  upon  Is  the  refusal  vt 
the  court  to  submit  certain  special  qnsstloiu 
to  the  ^ry.  One,  at  least,  of  these  questlAna, 
we  think  should  have  been  g^ven.  This  <pie»- 
tlon  asked  whether  the  city  totik  poseea^on 
of  all  the  bulMlngs  on  said  lots,  or  onl^  tbe 
comer  rooms  and  the  upstaiia  over  the-asme. 
The  defwdant's  denial  i>laced  ia  fBaab  the 
question  as  to  whether  or  not  It  totdc  possee- 
ston  of  both  lots,  with  the  bnUdlngs  tbeteon, 
as  well  as  whether  It  took  possession  of  so 
much  of  the  west  or  corner  lot,  as  It  is  termed 
In  the  evidence,  as  was  covered  by  the  build- 
ing and  rooms  tn  which  the  plaintiffs  were 
canylng  on  the  saloon  business;  and  it  had  a 
right  to  present  to  the  Jnry  special  and  pet^ 
tlnent  questions  on  each  or  all  of  these  Issoee, 
under  section  4176  of  the  statute,  which 
reads:  "In  all  cases  the  Jury  shtdl  render  a 
general  verdict,  and  the  court  shall  In  any 
case  at  the  request  of  the  parties  thereto,  or 
either  of  them.  In  addltl<m  to  the  general  ver- 
dict,  direct  the  jury  to  find  upon  particular 
questions  of  fact,  to  be  stated  in  writing  by 
the  party  or  parties  requesting  the  same." 
If,  In  answer  to  this  qnestiou,  the  jury  had 
stated  that  the  defendants  only  took  posses- 
sion of  the  corner  rooms  and  the  upstsilra 
over  the  same,  the  plaintiffs  could  have  re- 
covered from  the  defendant  only  so  much  of 
the  two  lots  as  was  embraced  within  tbe  part 
taken  possession  of  by  It;  while,  un^r  the 
judgment  tbe  plaintiffs  recovered  from  the 
city  all  of  the  two  lots,  with  tbe  boUdings 
thereon.  The  materiality  of  the  question  re- 
fused Is  thus  very  apparent  A  party  has  a 
right  to  submit  to  the  Jury  special  questions 
of  fact. which  are  within  the  Issues  of  tbb 
case,  and  a  refusal  to  submit  each  questions 
to  the  jury  Is  material  error.  Railroad  Co.  v. 
Fecbbelmer  (Kan.  Sup.)  12  Pac  862;  BUiott 
V.  Reynolds  ^n.  Bup.)  16  Pac  098.  For 
the  error  In  refusing  to  sabmtt  this  special 
question  to  the  jury,  the  Judgment  Is  re- 
versed, and  the  case  remanded  Ua  a  new 
triaL  All  the  Justices  coBCiirrlBC.  DAI^ 
a  J.,  not  sitting. 
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TBERITORT  BRADT. 
(Snprnne  Court  nf  Oklahoma.    Sept.  4,  1896.) 
CRmmAL  Law— Appbal — BKicn— Pabtibs  Aorbk- 

INO  NOT  TO  FlLB— OaCSB  DiftHIBSED. 

The  rules  of  the  coort  require  thatt  In  crim- 
iDftl  as  well  as  dTil  cawa.  coatuel  for  each  par- 
ty sball  file  10  printed  bnefs  m  each  case;  aurl 
where  the  cause  is  submitted  upon  agreement  of 
parties  not  to  file  briefa,  and  no  briefs  are  filed, 
and  where  the  araeal  is  from  a  iadgmistt  aa  to 
costa,  of  unstated  amount,  and  the  evident  pur- 
pose of  the  appeal  Is  to  get  the  constmction  of 
this  court  upon  a  section  of  the  criminal  stat- 
nte,  la  a  cose  where  the  party  charged  with  the 
crime  is  not  before  the  court  In  a  waj  to  be- 
bound  by  Its  determination,  the  cause  will  be 
dismissed. 
(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Oklahoma  coun- 
ty: before  Justice  Heniy  W.  Scott. 

P.  H.  Brady  was  (diaised  with  forgery,  and 
dlscharge<3,  and  costs  assessed  against  the  com- 
plnlQlng  witness,  from  which  Judgment  he-ap- 
peals to  the  district  court  Jndj^ent  revers- 
ed, and  costs  assessed  againpt  Oklahoma  coun- 
ty, and  It  appeals.  Dismissed. 

-J.  U  Brown,  for  appellant  0.  W.  i^tono. 
for  appellee  John  Richards. 

BIERER,  J.  The  record,  which  is  in  the 
form  of  an  agreed  statement,  of  facts,  with  the 
flTwiif^  of  the  Judge  of  the  district  court  of 
Oklahoma  county  thereon,  shows  that  on  the 
14tb  day  of  May,  18^,  one  John  Richards 
filed,  with  the  approval  of  the  county  attorney 
of  Oklahoma  county,  an  information,  duly  sworn 
to  before  a  Justice  of  the  peace,  charging  one  P. 
H,  Brady  with  the  commission  of  the  crime  of 
fors^eiy;  that  on  the  preliminary  examination, 
evidence,  the  substance  of  which  Is  set  out  In 
the  agreed  statement  of  facts,  was  ofFered, 
and  the  Justice  of  the  peace  discbarged  the 
defendant,  and  assessed  the  costs  against  the 
complaining  witness.  John  Richards,  from 
which  Judgment  he  appealed  to  the  district 
court  of  Oklahoma  county,  and,  on  the  facts 
as  presented,  the  district  court  reversed  the 
determination  of  the  Justice  of  the  peace,  and 
set  aside  the  Judgment  assessing  the  costa 
against  Richards,  and>  taxed  the  same  against 
Oklahoma  county.  From  this  Judgment  the 
appeal  is  taken,  and  the  cause  Is  submitted 
here  upon  the  agreement  of  attorneys  for  the 
parties  that  all  Informalities  are  expressly 
waived,  and  the  cause  submitted  on  Its  merits, 
and  that  either  party  may  have  the  right  to 
an  oral  argument,  but  that  no  briefs  or  writ 
ten  arguments  need  be  filed. 

There  is  nothing  In  the  record  to  show  what 
the  amount  of  the  costs  assessed  against  Rich- 
ards was;  snd  the  appeal  appears  to  us  to  be, 
more  than  anything  else,  an  attempt  to  get  be- 
.  forehand,  and  In  a  case  In  which  P.  H.  Brady 
is  not  Interested  as  a  party  (for  he  was  dis- 
charged by  the  Justice  of  the  peace),  a  con- 
struction upon  the  statute  denouncii^  as  a 
forgery  the  procuring  of  the  signature  of  an- 
other to  a  written  Instrument  by  false  pre- 
tenses.  And  this  Is  done  without  any  attonpt 


to  comply  with  the  rules  of  the  court,  which 
require  that.  In  criminal  as  well  as  dvll  cases, 
the  counsel  shall  bri^  the  cause  presented. 
We  cannot  permit  counsel  to  set  aside  these 
rules  by  agreement  and  particularly  will  we 
not  do  this  to  gratify  the  desire  of  parties  to 
get  a  construction  upon  a  section  of  the  crim- 
inal statutes,  In  a  case  where  the  party  char^ 
ged  with  the  crime  is  not  directly  Interested. 
The  appeal  is  dismissed.  All  the  Justices  con- 
curring, excepting  SCOTT.  J.,  not  sitting. 


ARMOUR  PACKING  00.  et  aL  T.  OBRICK. 
(Sopreme  Court  of  Oklahoma.   Sept  4,  1886.) 

ATTACBHBHT— ACTIO.V  OH  Indbmkitt    Bovd  — 
Plb&diko— Ahbndhent— Sdhmoxs  AMD 
Cost  Bond— Dbfsnsss. 

1.  Where  a  soit  was  brought  by  0.  for  the 
benefit  of  certain  partiea,  who  were  the  heirs  of 
P.,— the  suit  being  upon  an  indemnity  bond 
made  to  O.,  the  constable,  to  indemnify  him 
against  "JndBmeDt^"  etc.,  that  might  t>e  tender- 
ed against  hint  upon  account  of  a  certain  attach- 
ment procnred  by  the  principal  obligor  on  the 
bond,~and  whei:e  F.  had  procured  judgment 
against  O.  on  account  of  the  liability  for  which 
the  indemnity  bond  was  ^vva,  Mi,  that  it  was 
not  error  to  permit  O.  to  amend  the  petition  to 
allege  a  cause  of  actfra  upon  ^  Indemnity  bond 
in  his  own  name. 

2.  And,  where  such  amendment  to  the  petition 
as  above  stated  is  permitted,  it  la  not  necessary 
for  the  plaintiff  to  file  a  new  cost  bond  and  pro- 
cure a  new  summons;  cost  bond  having  been 
G.led,  and  summons  issued  and  served,  and  ap- 
pearance made  la  the  original  case. 

3.  Where  a  btmd  was  given  to  indemnify  the 
constable  against  all  damages,  costs,  and  judg- 
ments which  might  accrue  against  him.  or  be 
rendered  against  him,  oq  account  of  the  levy 
and  sale  of  the  property  attached,  and  where  a 
judgment  was  rendered  against  the  constable  for  - 
the  attached  property,  for  the  amount  of  which 
judgment  the  constable  sues  the  obligor  and  liis 
sureties  upon  the  indemnity  bond,  it  is  not  nec- 
essary that  the  cuiistable  should  have  paid  the 
judgmrat  rendered  against  himoelf,  as  a  condi- 
tion precedent  to  maiDtainlng  the  action. 

4.  It  is  a  good  defense,  to  an  action  on  such 
indemnity  bond  that  the  constable  or  obligee 
therein  had,  by  gross  laches  and  neglect  failed 
to  notify  the  attaching  credited,  who  gave  the 
indemnity  tmnd,  of  a  suit  by  a  thinl  party 
against  the  constable  to  recover  the  goods  at- 
tached, and  that  the  constable  bad  permitted 
such  third  party  to  take  judgment  against  him 
by  default,  and  tliat  such  default  was  in  pursu- 
ance of  a  ivevioDs  nndetstapdiag  between  the 
constable  and  the  third  par^  that  the  constable 
shoold  make  default  In  the  caose,  and  that  the 
amount  of  the  Judgment  should  be  recovered 
against  the  attaching  creditor:  and  it  was  er- 
ror for  the  trial  court  to  sustau  a  demurrer  to 
a  paragraph  of  the  answer  setting  m  such  de- 
f«u& 

(Syllabus  by  the  Court) 

Appeal   from   probate   court,  Oklahoma 
county. 

Action  by  B.  L.  Orrick  against  the  Ar- 
mour Packing  Company  and  the  Dowden- 
McGlinchey  Mercantile  Company.  From  a 
judgment  for  plalntlfT.  defendants  appeal. 
Reversed. 

Burwell  &  Scott  for  plaintiffs  In  error.  A. 
B.  Hammer,  John  Burton,  and  S.  AnnBtrong, 
f(W  defendant  In  error. 
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BIBRBB,  J.  B.  L.  Orrtek,  defendant  In 
error  her^  brougbt  bis  action  In  the  probate 
court  of  Oklaboma  county  to  recorer  upon 
an  Indemnity  bond  g\ren  blm  to  indemnify 
bim  B^nat  loaa,  damagea,  judgments,  etc.. 
by  reaaon  of  the  levy  of  an  .attachment 
which  waa  In  bla  handa  In  the  case  of  Ar^ 
mour  Packing  Co.  r.  W.  0.  Farringtou, 
brought  In  a  justice  court  The  original  pe- 
tition was  entitled:  "B.  L.  Orrl<ft,  for  the 
Benefit  of  Albert  Farrlngton,  Mrs.  Oharlty 
Wallace,  nSe  Farrlngton,  and  Mrs.  R.  M. 
Gulnn^  nde  Farrlngton,  the  Heira  of  the  De- 
ceased, P.  C.  Farrlngton,  Plaintiff,  vs.  The 
Armour  Packli^  Oo.  and  Dowden-McOUn- 
chey  Mer.  Co.,  Composed  of  B.  W.  Dowden 
&  F.  J.  McUUnchey.  Defendants."  The  pe- 
tition set  out  the  Indemnity  bond,  and  a  judg- 
ment rendered  in  the  case  of  Mrs.  P.  O. 
Farrlngton  t.  B.  L.  Orrick  for  the  recovery 
of  the  goods  attached,  the  judgment  being 
In  a  mandamus  proceeding,  for  the  return  of 
the  goods,  as  exempt  property,  or  the  sum  of 
S185  In  Ueu  thereof,  with  Interest  and  costs, 
and  concluded  with  the  allegation:  "That 
no  part  of  the  Judgment  described  above  has 
been  paid  by  the  said  B.  L.  Urrick,  as  con- 
stable, to  Mrs.  P.  O.  Farrlngton,  now  de- 
ceased, or  her  heirs,  the  plaintiff  in  this  suit, 
and  that  the  defendant  has  wholly  failed 
and  refused  to  pay  to  said  B.  L.  Urrick,  as 
constable  as  aforesaid,  any  part  of  said  Judg- 
ment aforesaid,  as  bound  by  said  indemnify- 
ing bond  set  forth  above,  although  often 
requested  to  do  so  by  the  plaintiff.  •  •  « 
B.  L.  Orrick,  for  the  Benefit  of  Albert  Far- 
rlngton, Mrs.  Charity  Wallace,  nfe  Farring- 
.ton,  and  Mrs.  B.  M,  Gulnn,  n6e  Farrlng- 
ton, the  Heira  of  the  Deceased,  Mrs.  P.  G. 
Farrlngton,  Plalntltr,"— and  is  signed  by  the 
attorneys.  The  suit  la  upon  the  indemnity 
bond.  And,  while  the  petition  shows  a  cause 
of  action  in  favor  of  B.  L.  Orrick,  It  also  ap- 
pears that  Orrick  sought  In  the  original  pe- 
tition to  have  the  Judgment  rendered  for  the 
benefit  of  thi  heirs  of  Mrs.  P.  a  Farrlng- 
ton, the  Judgment  plaintiff  in  the  suit 
brought  against  Orrick  as  constable,  and 
to  indemnify  him  against  which  the  bond  in 
tbis  suit  was  given.  The  defendants  below 
demurred  to  this  petition  on  the  grounds 
that  the  plaintiff  had  no  capacity  to  main- 
tain the  suit,  and  that  there  was  a  defect 
of  parties  plalntltr  and  defendant,  and  for 
the  reason  that  the  petition  did  not  state 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion. The  demurrers  were  sustained,  and  the 
plaintiff  given  leave  to  amend  his  petition, 
which  he  did  by  leaving  out  of  the  petition 
all  reference  to  its  being  brought  for  the 
benefit  of  the  heirs  of  Mrs.  P.  C.  Farrlngton. 
The  amended  petition  framed  the  action  up- 
on the  correct  theory,  which  was  that  the 
suit  should  be  brought  by  Orrick  for  his  own 
benefit.  Of  course,  he  had  no  power  or 
authority  to  sue  upon  this  Nmd  for  the 
benefit  of  any  other  persons. 

The  plalatltEB  in  enor  objectad  to  the 


court  giving  the  plalntlfl  below  leave  to 
amend  the  suit  as  it  finally  appeared,— In 
the  name  of  Orrick  for  bis  own  nae  and  ben- 
efit,—and  claimed  that  there  was  a  subetitu- 
tion  of  action  In  the  name  ct  different  par- 
ties than  those  who  originally  brought  the 
salt  It  Is  true  that  the  amended  petltloo 
waa  framed  for  Hie  benefit  of  a  dUFerent 
party  than  those  wbom  Orrick,  In  his  orig- 
inal petition,  stated  the  action  waa  brougbt 
for;  but  Orrick  was  a  party  to  the  original 
petition,  and  he  was  a  proper  party,  and 
he  was  in  fact  the  only  pnq>er  party,  and 
the  ruling  of  the  court  upon  the  demurrer 
was  correct  Orrick  bad  no  capacity  to 
maintain  the  suit  for  the  use  and  benefit  of 
other  persons,  but  Vtxe  court,  on  sustaining 
the  demurrer,  did  have  the  right  to  give  him 
leave  to  amend  so  that  the  action  should 
proceed  in  the  name  of,  and  for  the  use  and 
benefit  of,  the  only  real  party  In  interest  In 
the  case,  who  was  the  plaintiff,  B.  L.  Orrick. 
Such  amendment  is  clearly  sanctioned  by 
the  liberal  provision  of  our  statutes,  and  la 
supported  by  authority.  In  the  case  of  Han- 
lln  V.  Baxter,  20  Kan.  184,  which  we  have 
already  had  occasion  to  dte  In  the  case  of 
Mulhall  V.  Mulhall,  8  Okl.  252.  41  Fac.  677, 
Justice  Brewer,  delivering  the  opinion  of  the 
court,  held  that  it  was  pr<^er  to  amend  a 
bill  of  particulars  by  subetltutlng  the  name 
of  William  O.  Baxter,  as  plaintiff,  tot  that 
of  John  B.  Baxter,  who  had  brought  tlie 
action;  the  action  being  shown  to  be  with 
reference  to  the  same  subject-matter  and 
cause  of  acHon,  and  there  being  a  mistake 
in  the  name  of  the  party  plaintiff.  In  that 
case  ample  authority  Is  cited  from  numer- 
ous states  to  support  the  decision,  and  the 
amendment  here  made  was  fnlly  within 
that  case,  as  well  as  being  within  the  let- 
ter and  spirit  of  our  statute  on  amendments, 
and  clearly  In  the  furtherance  of  Justice. 

The  plaintiffs  In  error  contend  that  upon 
this  amendment  being  allowed,  It  was  the 
duty  of  the  court  to  have  required  a  new 
cost  bond  and  new  summons.  There  la  noth- 
ing whatever  in  this  contention.  The  amend- 
ment was  made  in  the  suit  already  brought, 
and  In  which  bond  for  costs  bad  been  filed, 
and  summons  Issued  and  s^ved,  and  ap[>ear- 
ance  made;  and  it  would  have  been  a  use- 
less formality,  as  well  as  a  thing  not  re- 
quired by  the  Code,  to  have  required  these 
preliminary  steps  to  have  been  gone  over 
again. 

The  next  contention  of  the  plaintiffs  in  er- 
ror la  that,  as  the  action  was  brought  to 
recover  the  amount  of  a  Judgment  which 
had  been  obtained  by  Mrs.  P.  O.  Farrlngton 
because  of  the  levy  of  attachment  against 
the  property  of  W.  C.  Farrlngton,  it  waa  nec- 
essary for  the  plaintiff  to  allege  in  his  peti- 
tion and  prove  on  the  trial  that  be  had  paid 
this  Judgment,  before  he  could  recover 
against  the  defendanta  below.  The  Indem- 
nity bond  secured  the  plaintiff  against  "aU 
damages.  Judgments,  and  coats  that  may  be 
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awarded  against  talm  by  amy  court  or  tri- 
bunal for  or  on  account  of  making"  the  lery 
upon  and  sale  of  tbe  goods  attached  by  Or- 
rick  as  constable.  No  authority  whaterer 
fs  tited  by  idalntUTs  In  error  In  support  of 
this  contentloii^  and  u  the  bond  bidenmlfled 
Orrldc  against  all  judgments  which  might 
be  rendered  asnlnst  him  on  account  of  mak* 
ing  the  attachment  levy,  and  sale,  mani- 
festly the  condltlOTi  of  the  b<md  was  broken 
when  such  Judgment  was  reeoTered,  if  Or* 
rick's  actions  were  i^roper  and  in  good  faith 
towards  those  who  Indemnified  him.  Jones 
T.  OhUds,  8  Not.  m. 

Tbe  next  astignment  of  error  Is  In  the  ac- 
tion of  the  court  in  snstalnlng  the  demuner 
of  the  plaintiff  below  to  the  ^ectmd  and 
fourth  paragraphs  of  the  dtfendants*  an- 
swer. These  pangiaphs  were  as  follows: 
"Second.  Defmdants  furthor  deny  that  tbe 
property,  goods,  and  chattels  seized  by  the 
said  B.  L.  Orrlek.  as  constable^  under  the  or- 
der of  ssle  Issued  from  J.  T.  Hlck^s  Jus- 
tice of  the  peace  court  In  and  for  Oklahoma 
county,  terrltray  of  Oklahoma,  In  the  case 
therein  pending,  wher^n  the  Armour  Patt- 
ing Company  was  plalnUfl  and  W.  C.  Far* 
rlngton  was  defendant,  were  the  propoty, 
goods,  and  chattels  of  the  said  P.  G.  Farrlng- 
ton."  "Fourth.  I>tfendant%  for  a  further 
defosise  to  tbls  action,  allege,  aver,  and  state 
that  the  said  plalntUT  herein  failed  to  notify 
these  defendants,  or  either  of  them,  that  he 
had  been  sued  hj  one  P.  O.  Farrlngton,  as 
the  owner  of  said  goods,  for  the  recovery  of 
the  same,  and  that  these  defendants  nor 
either  of  them  had  any  opportunl^  to  de- 
fend any  such  action  In  said  court  on  be- 
half of  the  said  B.  h.  Orrick.  And  defend- 
ants further  state  that,  aXtet  said  action  of 
mandamus  of  P.  C  Farrtngton  t.  B.  U  Or- 
rick was  brought  in  the  said  district  court, 
the  said  B.  Ij.  Orrick  was  guilty  of  gross 
laches  and  negligence,  In  this:  that  he  failed 
to  fll^  his  answer  In  said  case  In  conformity 
with  the  order  of  tbe  court,  and  that  said 
Orrick  did  not  defoid  said  action  at  the  trial 
of  the  same,  but  permitted  the  said  P.  C 
Farrington  to  take  Judgment  against  him 
by  default;  that  these  defendsnts  hare  rea- 
son to  and  do  bellere,  from  Information  ob- 
tained, and  therefore,  upon  said  information 
and  circumstances,  a^^,  aver,  and  state, 
that  said  Judgment  was  taken  against  tbe 
said  B.I<.Orri^  byaald  P. G. Farrington  In 
conformity  with  apreTlous  understanding  be- 
tween the  said  P.  0.  Farrington  and  B.  L.  Or 
rick  that  the  said  B.  L.  Orrick  should  make 
default  in  said  case,  and  that  the  ssld  Or- 
rick shoidd  not  be  compelled  to  pay  any  Judg- 
ment BO  obtained  unless  said  Orrick  could 
first  recorer  the  amount  thereof  from  the 
Armour  Packing  Company.  And  defendants 
furthw  state  that  this  action  Is  not  being 
prosecuted  In  the  name  of  the  real  party  In 
Interest,  but  is  being  prMecoted  for  the  bene- 
fit of  P.  Ol  Farrington,  or  her  heirs  at  law. 


and  further  state  that  said  B.  L.  Orrick-has 
not  paid  said  Judgment  recovered  against 
him  reason  of  his  default  in  the  said  dis- 
trict court,  or  any  part  thereof,  and  has 
therefore  sustained  no  loss  by  reason  there- 
of.** The  court  did  not  err  In  sustaining  the 
demurrer  to  the  second  paragraph  of  the 
answer,  for  that,  standli^  alone,  and  as  a 
separate  defense,  as  it  was  pleaded,  was  not 
complete  In  itself;  for  If  the  attachment 
creditor,  the  Armour  Packing  Company,  had 
been  notified  of  the  suit  brought  by  Mrs.  Far- 
rington against  Orrick,  and  had  had  oppor- 
tunity to  defend  this  suit.  It  could  not  have 
neaped  llablltty  for  the  amount  of  the  Judg- 
ment rendered  agiUiut  Orrick  therein  upon 
tbe  ground  that  the  goods  were  not  in  fact 
the  property  of  Mrs.  Farrington.  That  was 
an  ^ppn^rriate  question  for  all  parties  to 
settle  In  the  first  suit,  and  if  opportunity  was 
once  given  the  Armour  Packing  Company  to 
lidgate  that  question,  and  It  was  determined 
gainst  the  party  secured  by  the  Indemnity 
bond,  It  could  not  have  escaped  DaUlity  on 
the  bond  because  the  goods  might  Justly  and 
rightfully  have  been  subject  to  tlie  attach- 
ment levy.  The  first  suit,  under  those  cir- 
cumstances, would  settle  ttiat  question. 

There  was  error,  howorer.  In  sustaining  the 
demurrer  to  the  fourtb  defense  set  out  In 
the  answer,  ^e  plalntlflto  In  error  were  en- 
titled to  expect  that  the  conduct  of  Orrick 
would  be  In  good  faltb.  Their  bond  was  to 
Indemnify  him  against  loss,  damages,  and 
Judgments  which  Dolgbt  accrue  to  or  be  ren- 
dered against  him  on  account  of  the  liability 
for  .wblch  the  Indonnl^  was  given;  and  a 
part  of  the  Implied  condition  of  this  .bond, 
as  wen  as  of  idl  bonds.  Is  good  faith  on  the 
part  of  the  par^  for  whose  benefit  the  ob- 
ligation Is  made.  The  obligors  wore  enti- 
tled to  notice  of  any  suit  or  proceeding 
brought  against  Orrick,  and  they  were  enti- 
tled to  reasonable  diligence  In  tbe  glWng  of 
such  notice,  and  opportunity  to  them  to  de- 
fend Orrick  against  the  claims  of  Mrs.  P.  C 
Farrington.  They  certainly  could  not  be 
made  liable  for  any  Judgment  which  might 
be  rendered  against  Orrick  by  reason  of  an 
understanding  or  agreement  between  him 
and  Mrs.  Farrington  by  which  he  would  let 
the  case  go  by  default,  and  permit  Judg- 
ment to  be  rendered  against  him  without  a 
defense.  Such  conduct  would  be  in  oteeme- 
ly  bad  faith.  It  would  be  no  less  than  a 
fraud  upon  the  rights  of  those  who  gave  the 
Indemnity  bond,  and,  if  It  is  true  that  Or^ 
rick  did  as  Is  alleged  In  tbe  fourth  para- 
graph of  the  answer.  It  is  a  completo  d^ense 
to  this  action  upon  the  Indemnity  bond.  We 
do  not  observe  that  this  error  was  cured  by 
any  other  conduct  of  the  case.  The  Judg- 
ment will  be  reversed  at  the  costs  of  defend- 
ant In  error,  with  directions  to  overrule  the 
demurrer  to  tlie  fourth  paragraph  of  the  an- 
swer and  gnut  a  new  trlaL  All  the  Justices 
concurring. 
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SAUER  et  al.  T.  McMURTRT. 
(Supreme  Court  of  Oklahoma.    Sept  4,  ISQO.) 

MDH10IPA.L  COKPOKATIONS  — iNDBBTBDNBSS— FBI»- 
EHil.  LiUITATION — WaRKANTS  VaLID. 

Indebtedness  contracted  or  incarred  for  nec- 
esaary  and  lawful  purpoaea  by  any  political  or 
municipal  corporation,  or  any  Bubdivision  of  tlie 
territory  of  Oklahoma,  created  and  exiatiDg  un- 
der and  by  virtue  of  the  o^nic  act  and  the 
laws  of  the  territory  of  Oklalioma  prior  to  the 
taking  of  the  fii-st  aasessment  for  the  purpose 
of  territorial  and  county  taxation,  is  valid  If 
imued  withhi  font  per  centum  of  the  value  of 
■aid  taxable  property,  as  ascertained  when  said 
first  assessment  has  been  made,  and  warranta 
may  be  iaeued  in  evidence  thereof.  Hoffman  v. 
County  Com'ra,  41  Vac  566.  3  OkL  325,  fol- 
lowed. 

(Syllattos  by  the  Court) 

Error  to  district  court,  Uoger  MUla  county; 
before  JuMIee  John  H.  Burffwd. 

BUI  by  J.  W.  Uca£urti7  against  W.  P. 
Francis  and  otben.  Nicholas  Saner  and  Wil- 
liam Saner  were  allowed  to  appear  aa  de- 
fendants. Jndgment  fbr  plaintur,  and  de- 
fendants Saner  bring  enor.  Reversed, 

Plaintiff's  petition  filed  In  the  district  court 
of  Roger  Mills  county,  September  B,  1893. 
Petition  verified  by  J.  W,  McMurtry,  under 
the  seal  of  the  district  court,  an^  avers  that 
he  is  the  dniy  elected,  qualified,  and  acting 
county  attorney  of  said  county,  and  a  resi- 
dent and  taxpayer  of  said  county,  and  that 
this  action  Is  brought  In  behalf  of  himself 
and  all  the  taxpayers  of  said  county;  that 
the  said  W.  P.  Francis  and  J.  B.  Freeman 
and  C.  B.  Howerton  are  the  legally  elected 
and  acting  county  commissioners,  and  that 
A.  O.  Gray  is  the  legally  elected  and  acting 
county  clerk,  and  that  W.  W.  Owens  Is  the 
legally  elected  and  acting  county  treasurer, 
of  Roger  Mills  county;  that  on  or  about  the 
22d  day  of  April,  1892,  O,  M.  Dunbar.  J.  F. 
Sterling,  and  J.  N.  Sarber  were  duly  appoint- 
ed and  entered  upon  the  discharge  of  their  du- 
ties as  county  commissioners  of  said  county, 
and  that  W.  H.  Hallett  was  duly  appointed 
and  entered  upon  ths  discharge  of  his  duties 
as  county  clerk  of  said  county  on  tbe  day  and 
year  aforesaid;  that  E«id  commlBsI<niers  above 
mentioned  ordered  the  said  W.  H.  Hallett  to 
draw  warrants  on  the  county  treasurer  of 
said  county,  to  the  snm  of  $ — '■ — ,  said  war- 
rants numbering  from  1  to  203,  inclusive, 
series  of  1892.  Plaintiff  further  avers  that 
at  the  time  said  warrants  from  1  to  203, 
series  1892,  were  drawn,  tb^  were,  and  are 
now,  Illegal  and  void,  In  this  particular,  to 
wit:  that  at  tbe  time  said  warrants  were 
drawn  and  Issued,  and  all  during  the  year 
1892,  there  was  not  made  any  assessment  of 
taxable  property,  nor  any  roll  of  any  as- 
sessment of  taxable  property  returned.  In  said 
county  of  F,  now  Roger  Mills.  Plaintiff  fur- 
ther alleges  that  at  the  time  said  warrants 
were  drawn  and  issued,  as  aforesaid,  there 
was  no  property  in  said  county  subject  to 
taxation.  Plaintiff  further  alleges  that  tbe 
first  asaessment  of  the  taxable  property  of 


BEFOBTBB.  (OkL 

said  county  "was  had  In  the  year  1893,  and 
for  said  year,  and  after  the  warrants  hereto- 
fore described  were  Issued  and  drawn,  and 
that  all  of  said  warrants  were  Issued  and 
drawn  as  aforesaid  in  violation  of  section  4 
of  the  act  of  congress  entitled  "An  act  to 
prohibit  the  passage  of  local  or  special  laws 
In  the  territories  of  tbe  United  States  to  limit 
territorial  Indebtedness,  and  for  other  pur- 
poses,** passed  and  approved  July  30.  188(1. 
Plaintiff  then  alleges  that  W.  P.  Francis.  C. 
B.  Howerton,  and  J.  B.  Freeman,  as  suc- 
cessors to  C.  M.  Dunbar,  J.  F.  Sterling,  and 
J.  N.  Sarber,  and  the  said  A.  6.  Gray,  as 
county  cleric,  are  threatening  and  about  to  is- 
sue bonds  of  said  county  of  R<^er  Mills  to- 
take  up  and  pay  said  so-called  "void  war- 
rants," to  the  Injury  of  said  county  and  the 
taxpayers  thereof.  Plaintiff  further  alleges 
that  the  said  W.  W.  Owens,  as  treasurer 
of  said  county,  is  threatening  and  is  about  to 
pay  for  and  take  up  said  void  warrants  so 
in^Ily  and  wnmgfuUy  issued.  Plaintiff 
further  alleges  that  said  warrants,  or  any  of 
them,  were  not  Issued  to  pi^  any  Judgment 
against  said  county,  nor  to  pay  tbe  necessary 
running  expenses  of  any  court  of  justice  In 
and  for  said  county.  Plaintiff  then  prays  judg- 
ment that  commissioners,  defendants,  and  A. 
G.  Gray,  clerk  of  said  county,  and  their  suc- 
cessors In  offtce,  be  perpetually  restra^ined 
and  enjoined  from  Issuing  b<mds  of  said  coun- 
ty for  the  payment  of  said  warrants,  or  any 
part  of  them,  or  In  any  way  recognizing  said 
warrants  as  of  any  validity  or  Indebtedness 
against  said  county;  and  that  the  said  W.  W. 
Owens,  as  county  treasurer,  aud  his  suc- 
cessor in  office,  be  perpetually  restrained  and 
enjoined  from  paying  said  warrants,  or  any 
part  of  them,  and  for  such  other  and  further 
relief  aa  seemed  proper.  Notice  was  accept- 
ed by  defendants  on  the  5th  day  of  Septem- 
ber, 1893,  and,  together  with  tbe  complaint, 
filed  September  6,  1S93.  On  September  7. 
1893,  a  restraining  order  was  Issued.  On  the 
Sd  day  of  May,  1894,  at  the  April  term  of 
said  district  court  of  Rc^r  Mills  county, 
Nicholas  Sauer  and  Wlltlam  Sauer,  being  par- 
ties in  interest,  and  affected  by  this  action, 
moved  the  court  to  be  allowed  to  plead  as  de- 
fendants, which  motion  was  allowed,  and  N. 
and  W.  Sauer  permitted,  through  their  atttw- 
neys,  to  file  an  answer  In  tbe  cause,  which 
answer  was  verified.  Plaintiffs  In  error,  in 
their  answer  In  the  court  below  say  that  they 
ere  affected  by  this  action;  that  they  are  cltl- 
Ecns  of  the  United  States  of  America;  that 
one  of  the  defendants,  W.  W.  Owens,  Is  the 
duly  elected  and  qualified  and  acting  treas- 
urer of  said  county;  that  the  Cheyenne  and 
Arapahoe  country  was  opened  to  settiement 
in  the  month  of  April,  in  the  year  1892,  by 
proclamation  of  the  president  of  the  United 
States;  that  A.  J.  Seay,  the  governor  of  Okla- 
homa Territory,  by  virtue  of  his  office,  ap- 
pointed C.  M.  Dunbar,  J.  F.  Sterling,  and  J. 
N.  Sarber  commissioners,  W.  H.  Hallett  conn* 
ty  cteik.  Sat  Bouden  connty  treasurer,  and  A. 
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O.  CuDDlngham  county  attorney,  of  the  then 
r.  now  Roger  Mills,  county;  that  the  said 
commlBsloners,  cler^  treaBurer,  and  attorney 
aforesaid  «»tered  upon  the  discharge  of  their 
duties  In  and  for  satd  county;  that  said  cota- 
uiissioners  and  clerk,  In  the  discharge  of  their 
official  duties,  issued  warrants  Nos.  4,  S,  41, 
nnd  49,  which  were  issued  In  payment  of  the 
legitimate  running  expenses  of  the  said  coun- 
ty aforesaid;  that  on  the  12th  day  of  August, 
1892,  Nicholas  and  William  8auer  purchased, 
for  a  valuable  consideration  and  in  good 
faith,  and  without  notice  of  fraud,  the  said 
warrants  Nos.  4,  5,  41,  and  ^;  that  V  coun- 
ty was  In  the  fall  election  of  lft&2  changed  to  , 
Roger  Mills  county.  The  answer  then  recites  ' 
that  W.  P.  Francis,  C.  B.  Howerton,  and  J.  ' 
B.  Freeman  are  the  present  i:ounty  commis- 
sioners, A.  O.  Oray  clerk,  and  W.  W.  Owens 
treasurer,  of  said  county,  and  are  in  the  dis- 
charge of  their  respective  duties.  The  answer 
then  sets  forth  the  complaint  filed  by  J.  W. 
Mc^furtry  et  al„  and  that  they  pray  to  have 
payment  of  any  warrants  numbered  from  1 
to  203  permanently  enjoined;  that  the  war^ 
rants  owned  by  the  plaintiffs  In  error  are  In- 
cluded in  the  warrants  mentioned  In  defend-, 
ants  in  error's  petition  In  the  court  below; 
that  the  Hon.  John  H.  Burford,  Judge  of  tlie 
district  court  for  said  county,  did  grant  a 
temporary  restraining  order,  restraining  the 
said  commissioners  hereinbefore  mentioned, 
Francis,  Howerton,  and  Freeman,  as  com- 
missioners, and  A.  G.  Oray,  as  cleric,  of  said  . 
county,  from  Issuing  bonds  to  pay  any  part 
of  the  warrants  mentioned,  of  the  issue  of 
1802,  and  the  said  treasurer  was  also  re- 
strained from  taking  up  or  paying  any  of 
said  warrants.  The  plaintiffs  in  error  fnr^ 
ther  allege  that  there  were  funds  In  the  hands 
of  said  treasurer  to  pay  warrants  Nos.  4  land 
S  of  series  of  1802,  as  provided  by  St  Okl.  p. 

c.  24.  Plaintiffs  In  error  further  allege 
that  the  warrants  held  by  them  were  for  in- 
debtedness of  said  coun^  coming  under  St. 
Okl.  1800,  c.  24,  and  are  payable  out  of  the 
treasury  of  the  county.  PlaintlfTs  in  error 
say  that  they  had  no  notice  of  this  action, 
and  coold  not  defend,  nntll  such  time  as  they 
filed  their  application  to  be  made  parties; 
that  the  Injunction  proceedings,  so  far  as  th^ 
relate  to  warrants  Nos.  4,  5,  41,  and  49  of  the 
issue  of  1802  of  said  county,  and  all  restrain- 
ing orders  Issued  In  pursuance  thereto,  be 
dissolved;  and  for  such  other  and  further  re-  j 
lief  as  the  court  may  deem  Just  and  equita- 
ble. The  plaintiff  below  filed  no  reply  to  the 
answer  of  defendants  below,  thereby  admit- 
ting every  allegation  not  directly  controvert- 
ed by  ttie  petition.  This  cause  was  heard  by 
the  court  on  the  4th  day  of  May,  1892,  and 
tlie  court,  being  fully  advised  thereon,  ordered 
that  the  temporary  Injunction  be  made  per- 
petual as  to  said  warrants  Nos.  4,  B,  41,  and 
40,  described  In  plalntHTs  petitJon.  Excep- 
tions to  the  order  and  decision  of  the  court 
were  taken  by  Nicholas  and  WllUam  Saner, 
defendants.  Defendants  made  motion  tor  a 
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new  trial,  which  was  overruled  by  the  court, 
and  defendants  excepted.  The  court  allow- 
ed 60  days  to  make  a  case  for  the  supreme 
court  With  the  material  focts  in  the  case 
admitted,  the  real  Issue  Is  the  conclusions  of 
law  reached  by  the  court 

BL  M.  Bamf<»d.  for  plalntum  In  error.  Don- 
gan  &  Bay*  for  defiandants  In  exror. 

SCOTT,  J.  (after  stating  the  fact^.  This 
cause  was  consolidated  on  Septembra*  17, 
1895,  in  this  court,  with  the  case  of  Hoffman 
V.  County  Gom'rs,  on  motion,  upon  the  hear- 
ing of  which  it  appeared  that  the  questions 
involved  in  each  of  the  cases  were  identical. 
That  case,  having  been  decided  then  (see  3 
OkL  325,  41  Pac.  566),  Is  very  full  and  elabo- 
rate, covering  the  whole  history  of  the  legis- 
lation and  laws  applicable  to  the  question  in- 
volved, from  the  act  of  congress  of  July  30, 
1886,  down  to  the  statutory  provisions  of  the 
territory  of  Oklahcsna  and  the  congressional 
acts  up  to  the  present  time.  It  Is  therefore 
unnecessary  to  repeat  here  what  was  therein 
held,  or  to  ^ter  Into  a  discussion  of  the  con- 
clusions therein  reached,  or  their  application 
to  a  point  involved  in  this  case. 

From  the  foregoing  statement  of  the  facts 
In  this  proceeding,  there  appears  but  one 
question  for  determination,  which  is  sub- 
stantially this:  Are  county  warrants  issued 
by  counties  In  Oklahoma  for  lawful  purposes, 
prior  to  the  making  of  the  first  assessment 
for  the  purposes  of  taxation,  Invalid?  It  is 
maintained  here,  as  In  that  case,  that  the 
counties  and  municipalities  of  the  territory 
of  Oklahoma  are  incapable  of  legally  con- 
tracting indebtedness  of  any  kind  or  for  any 
purpose  until  an  assessment  for  the  purpose 
of  taxation  has  heea  made,  equalized,  and  ap- 
proved as  required  by  law,  and  that  all  war- 
rants Issued  prior  to  the  taking  of  said  as- 
sessment are  void  for  any  and  all  purposes, 
and  neither  the  subject  of  funding  into  bonds 
or  payment  In  money.  The  injunction  grant- 
ed by  the  court  below  In  this  case,  restrain- 
ing the  county  treasurer  from  the  payment  of, 
or  the  commissioners  from  funding  Into 
bonds,  the  warrants  involved  In  controversy, 
can  be  sustained  only  on  the  ground  that  the 
question  Is  governed  by  section  4  of  the  act 
of  congress  of  July  30, 1886,  without  any  con- 
ditions or  limitations  upon  Its  application  to 
the  counties  and  munidpalitles  in  the  terri- 
tory of  Oklahoma.  Section  4  of  that  statute 
reads  as  follows:  '•That  no  political  or  mu- 
nlcli)al  corporation  or  any  other  snbdivlslon 
in  any  of  the  territories  of  the  United  States 
shall  ever  become  indebted  In  any  manner  or 
for  any  purpose  to  any  amount  In  the  aggre- 
gate. Including  existing  indebtedness,  exceed- 
ing four  per  centum  on  the  value  of  the  taxa- 
ble property,  within  such  county  or  subdivi- 
sion, to  be  ascertained  by  the  last  assessment 
for  territorial  and  county  purposes  previous 
to  the  incurring  Indebtedness,  and  all  bonds 
or  obligations  in  excess  of  such  amount  given 
by  such  corporation  shall  be  void."  The 

Digitized  by  Gc 


578 


46  PAOXEIC 


REPORTER. 


(Okl. 


court,  In  pa-sslnff  np<n)  that  case,  held  that  all 
counties,  mnnlrlpal  corporations,  and  otber 
suMlvIsIons  In  the  territory  of  Oklaboma  cre- 
ated and  existing  under  and  by  virtue  of  the 
orfranlc  act  and  the  territorial  etatntes  have 
tbe  power,  prior  to  the  taking  of  the  Unt  as- 
sessment <^  the  taxable  profverty  tar  territo- 
rial and  connty  taxation,  to  contract  Indebt- 
edness, for  all  necessary  and  leffltlmate  pur- 
poses, to  an  amount  eqnal  to  4  per  centum  of 
the  value  of  the  taxable  property  within  said 
corporation,  county,  or  subdivision,  to  be  de- 
termined by  the  laivt  assessment  taken  for  the 
purpose  of  territorial  and  county  taxatfon, 
and  to  Issue  warrants  In  evidence  thereof. 
Roger  Mills  connty  was  created  and  becatne 
an  organized  and  existing  corporatten,  in 
strict  conformity  to  tbe  laws  of  congress  and 
the  organic  act  and  the  statntes  of  the  terri- 
tory of  Oklahoma,  on  April  19,  1892.  It  la 
conceded  by  counsel  tn  this  case  that  no  as- 
sessment had  been  taken,  nor  was  there  one 
In  existence  during  the  period  wfthio  which 
tbe  warrants  In  dispute  were  lasoed.  It  fs 
also  conceded  that  the  wurrants  were  issued 
for  necessary  and  legitimate  pnrposes,  and, 
unless  they  are  void  by  reason  of  having  been 
Issued  prior  to  the  taking  of  the  first  assess- 
ment tor  taxation,  are  binding  npon  said 
connty.  It  Is  therefore  oonrfuded  that  It  was 
and  Is  the  duty  of  the  connty  treasurer  to  pay 
the  warrants  In  controversy  with  any  money 
held  by  him  for  tbe  purpose  of  paying  tbe 
warrant  Indebtedness  of  tbe  county,  and  that 
they  are  1^1,  and  capable  of  being  funded 
Into  bonds,  should  tbe  proper  anthoritles  see 
lit  so  to  do.  The  Judgment  of  the  lower  court 
Is  accordingly  reversed.  AH  the  justices  eon- 
cnrripg,  ocept  McATBB,  X.  who  presided 
below. 


POLSON  V.  PURCELL  et  «L 
(Bapreme  Court  of  Oklahtnna.  Feb.  IS.  ttSHt.) 
Cabe-Mat'K— Sbkvicb— ExTETTSiox  or  TnvK. 
The  dlntrict  court,  or  the  Jnrtce  thereof,  has 
no  power  to  extend  the  time  for  sprvinjr  a  caee- 
msne  after  the  extennkm  of  time  oHgiiuilly  gmnt- 
eil  has  expired.  Abel  v.  Blair  (OkL)  41  Pac 
842. 

(Syllabus  by  the  Court.) 

Appeal  tram  district  oonrt,  Payne  county;  be- 
fore Justice  Frank  Dale. 

Action  by  C.  C.  Pureell  and  W.  M.  JacksMi 
agslnst  T.  M.  Poison.  Judgment  for  plalntUb 
and  defendant  aiqieaJa.  Dismissed. 

C.  R.  Buckner,  for  plaintiff  In  emr,  GarOasr 
&  Risley,  for  defendants  In  error. 

BIERER,  J.  The  defendants  In  error  have 
presented  their  motion  to  dismiss  tbe  appeal 
bnnight  In  tbls  case  to  this  court,  the  ground 
of  tbeir  motion  being  that  the  eaae-mnde  was 
not  served  In  time.  The  record  shows  that  the 
Judgment  of  the  district  court  was  rendered  oa 
the  24tb  day  of  November,  1893,  and  the  plaln- 
tUT  In  error  given  60  days  to  make  and  eerre 


case-made;.  It  farther  shows  that  on  Febniaiy 
1,  1894,  the  plaintiff  In  error,  by  his  attorney, 
made  a  motion  to  be  granted  a  farther  extension 
of  time  of  30  days  to  nud^e  and  serve  his  case- 
made,  and  to  tbls  motion  to  attached  tbe  affida- 
vit of  his  attorney  that  be  has  bren  unable  to 
prepare  his  appeal,  and  serve  case-made  In  the 
cause.  Tbe  record  shows  an  acceptance  of 
service  of  case-made  by  the  attorneys  for  the 
defendants  In  error,  but  does  not  show  when  it 
^VHB  BPTwd.  record  abouM  always  atDruia- 

tlv«*y  show  tturt  the  case-made  waa  served  In 
time.  This  record  not  only  does  not  do  tbS^. 
hut  it  does  dvjw,  by  the  affidavit  of  appeUaxifB 
own  attorney,  tbat  It  was  not  served  In  time, 
and  tiiat  was  his  reaeoD  for  getting  a  fartber  ex- 
tension of  time.  The  eztenrion  of  tinoe  was 
granted  by  the  trial  Judge  aa  asked  for,  but  he 
had  AO  power  to  then  extend  the  time  to  make 
a  ease-made,  and  the  extension  was  absolutely 
void.  Abel  T.  Blair  (OU.)  41  Pac.  842.  The 
fllipesl  la  dlsmiaBed.   AU  the  jnstlcea  ctnemrlnc 

DALE,  a  J.,  who  titoa  ttw  CUB  below;  not 
sitting, 


GAT  et  aL  T.  TBOHAS  et  sL 
ISnprene  OoofC  at  OUabnna.    Bept  4,  18B8.) 

CONflTlTUTIOSALLAW— TaXATIOK  OF  PrOPBRTT  OS 
IxmAM    RESSRVATIOyS— DiSCKlMIXATlON— UmI- 

soHanT— Taxino  Dibtriots— Gbsskal'Laws. 

1.  Tb«  power  of  taxadon  is  not  an  arbltra^ 
power,  Bor  can  It  be  exerclaed  capaciously.  It 
u  hedged  atioat  aad  restricted  by  wipe  coDBtita- 
tlonal  limitations  and  fixed  general  rules.  Thcae 
constltnttOQal  limitations  and  genenl  rulm  are 
designed  to  secure  a  Just  a^ortknneirt  of  tbe 
bnrdena  of  goTeomieot  by  reguMug  anifonnity 
•f  cauributions,  levied  ased  aad  ceBenl 
rules,  and  apportioned  by  the  law  according  to 
anna  mlforni  toeasure  of  equality.  Withte 
thaae  rules  and  limttatleM,  the  anlftortty  and 
power  «f  the  legislative  departBMnt  is  absolete 
and  conclusive. 

2.  The  dlBCTstion  of  the  legtslature  in  nutters 
of  taxatioB  ia  very  broad,  and  its  enretse  ums 
work  inivatice  aad  cnpnasioo.  'r%9  jndMai 
cannot  prescribe  to  the  lefftslative  departSMst  «f 
the  government  Itmitatlona  uoon  the  exercise  of 
its  acknowledged  powers,  "nie  power  to  tax 
may  be  exercised  owacaafvcly,  hat  H  It  does 
not  clearly  violate  some  astabllsbed  rule  or  lim- 
itation, the  respwaibility  of  the  legislature  ■ 
not  to  the  courts,  but  to  the  people,  by  whom 
its  mpmbers  are  ele<4ed.  The  coarts  can  only 
interfere  when  the  conchision  Is  mavoidaUe 
that  the  legiaJature  has  transceitded  its  powen 
or  clearly  violated  some  conetitntionaJ  or  other 
fixed  general  rale  definhtg  or  limiting  waA  paw- 
ns. 

8.  In  the  absmee  «f  aar  proriBisna  or  stipe- 
lations  in  the  treaties  by  which  the  Indiaaa 
were  aettled  on  the  reservatlonB  in  this  territory, 
that  tbe  lands  In  such  teeervatioDB  should  not. 
without  tbe  oonsMit  of  the  Indtona  occupying 
them,  be  Included  within  the  limits  or  juniidic- 
tion  of  any  state  or  territory  that  might  there- 
after be  created,  and  which  should  include  audi 
reservation  within  Its  exterior  boundaries,  the 
BDthority  of  tlie  territory  may  extend  over  Buch 
rewrvatfon  In  all  matters  of  rliditAil  legialatioo, 
not  Interfering  with  the  persona  or  property  of 
the  Indians  under  the  protection  of  the  United 
States.  As  to  all  tnattera  and  anbjecta  of  rigbt- 
ful  legislation,  not  interfering  with  that  protec- 
tton,  and'not  otherwise  repugnant  to  the  oonntl- 
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tnti<Hi  and  bwa  of  tbm  United  StatM,  tiir  leffto* 
latiTC  power  at  tiip  territoiT  !■  as  absolute,  la 
and  upon  tbnv  reflnrationa.  aa  in  any  otiter 
part  or  tliis  territOTT- 

4.  Taxatinn  is  a  riirtitTa!  Biibjpct  of  Ipjrisla- 
tkm.  It  id  the  duty  of  the  territorial  leKiRlHtnre 
to  apportion  the  biirdeoAof  fioTemnaent  upon  lU 
property  witliin  the  territory  not  withdrawn 
from  its  jurindlotion  by  the  onranic  act  or  other- 
wise exempted.  The  profMTty  of  United  State* 
(dtizena,  not  cmnerted  with  th*  Indians  kept  up- 
on these  reservations,  ia  a  part  of  the  maas  of 
property  within  the  territory.  receiTinjc  the  pro- 
tection of  ita  laws  and  subject  to  tnxati<Hi.  It 
waa.  theivfoiv.  the  Hicht  and  duty  of  the  legia^ 
latnre  to  snbject  sa^^h  property  to  taxation. 

5.  Taxation  of  cattle  of  white  men  kept  and 
grazed  upon  Indian  reserTatlfflis  under  lenses 
from  the  Indiana,  is  not  a  taxation  of  any  right 
or  propwty  of  the  Indiana.  The  taxation  in 
controTersy  in  this  case  was  not  assesaed  or  lev- 
led  upon  ttie  real  e«ate,  or  upon  the  renta  of 
rwil  estate,  betonftms  to  tte  Indians,  and  waa 
therefore  not  rnvBlid  aa  Interferinff  with  the 
property  rlfchts  of  the  Indians  nmWr  the  pro- 
tection of  the  United  States  and  withdrawn 
from  th*  jnriBdirtion  of  the  tCTritory.  nor  ob- 
noxioDi  to  the  principle  of  Pollock  ».  Trim  Co., 
15  Snp.  Ct,  673.  157  U.  S.  429,  even  if  the  con- 
stltotional  provisioQ  governing  that  caae  was 
onprntire  opoo  any  other  lefrislative  body  than 
tbe  comnress  of  the  United  8tatM  or  in  the  niia> 
lofT  of  .revenne  tor  any  other  Koveroment  tban 
the  federal  goTemment,  which  It  was  not. 

ft.  The  estabTibbinfT  of  taxing  districts  is  a 
Ie«ci:^at)Te.  not  a  indlelal,  ftancHon.  "Hie  tax- 
iniB  district  cnmpiwiiK  the  connty  of  Kay  and 
the  attached  Indian  rmerTations  and  oaoffraib- 
ized  conn  fry  waa  not  created  by  the  order  of  the 
■npreme  conrt  attadilng  snch  Indian  reservation 
and  nnfiffganixed  eotintry  to  Kay  comity  for  ja- 
diHsl  piuitnses.  hiit  by  the  tict  of  llarrh  6,  \SD&. 
The  anpreme  court  attached  sach  territory  to  Kay 
Connty  for  judicial  purpoAes.  and  the  tegislature 
adoj)t«d  and  made  the  district  thus  created  a 
taxinic  district 

7.  An  act  providing  tor  the  taxation  of  per- 
aonnl  property  alone  in  a  district  where  there  ig 
DO  real  eotnte  subject  to  taxation  is  not  invalid, 
an  diarrimiiiatinig  in  taxing  different  hinda  of 
prrtftftiy.  Cniirts  will  take  judicial  fcnowleiiRe 
of  the  tTpnti«>s  of  tbe  United  States  with  Indian 
tribeH.  snrl  from  those  treaties  that  the  title  to 
the  landf  in  the  Tndins  reservationa  tn  this  ter- 
ritory b  im  tbe  Indian  tribes,  or  in  the  United 
States  for  the  henefit  of  the  lodians.  and  that 
there  Is  no  real  estate  therein,  subject  to  taxa- 
tion. 

8.  Taxation  nrast  be  for  pirrpoHes  Ib  which 
the  pt'upie  taxed  have  a  legsi  mterest.  Prop^ 
erty  which  is  located  upon  an  Indian  reserva- 
tion, and  which  is  nttscneil  to  a  county  of  the 
territory  for  j^idicial  pnrpotn's.  bnt  is  not  wltll- 
iu  the  gengrnpbical  bi)nndnrips  of  the  county, 
and  is  not  a  part  or  the  couory  for  municiptil 
punx"**^  '"'d  in  which  the  people  thereof  have 
BO  voice  fai  the  ■ele<'tron  of  the  county  and  other 
ofTieers.  and  no  part  of  tbe  fnnd  derived  fn>ni 
the  taxrs  levied  can  be  expended  for  the  pnr- 

fitfsfK  for  which  they  were  levied  within  suirh 
ndian  reservation,  nnd  which  tuxes,  when  col- 
lected, are  to  be  approprinfed  entirely  to  the  ex- 
penses of  the  county,  roads,  and  schools  within 
the  nrganlxed  county,  cannot  be  taxed  for  the 
TRrtous  eonaty,  ncbool.  and  mad  pariMH*^  of  inch 
ceiinty.  Tbe  property  oo  such  reservation  can 
om1.v  be  taxed  for  territorial  and  judicial  pot" 
po«efl. 

9.  See  Oally  T.«Bder  T.  Cameron.  41  Pm.  WS, 
S  Okl.  flTT. 

UK  An  met  providing  for  listing  and  assessing 

P«T!m>iihI  iinttx  rty  iii  Indittn  re«iervkti»nH  and  nn- 
orgiiniiceil  tcrrilory  at  a  difTerent  time  fnim  that 
fixed  for  ttstiug  and  aaaeswing  snch  iwoperty  In 
onraniaed  u'lmtieH  is  not  invalid  for  want  of 
niiiformlty.  Taxes  must  be  awessed  according 
to  some  miiform  role;  bat  this  does  not  mean 


thvt  tiie  time  and'  nctftod  of  aaBessment  ahall  he 

identical,  bat  only  that,  after  the  legislature 
has  declared  what  classes  of  property  shall  be 
subject  to  taxation,  the  tax  itself  shall  be  levied 
ni>oQ  such  proper^  or  the  owner  thereof  accord- 
ing to  a  nniform  rate  of  valnation. 

(Syllabus  by  the  Court) 

Error  from  district  court,  Kay  county;  be- 
fore Justice  A.  ii.  0.  Blerer. 

Separate  actlona  by  D.  P.  Gay  and  others 
against  A.  M.  Thomas  and  others  for  an  In- 
junction against  tax  sales.  The  actions 
were  subsequently  consolidated,  and  from 
the  Judgment  rendered  plaintiffs  and  defend- 
ants bring  ertar  and  croM  error,  Eeapectlre- 
ly.  Affirmed. 

Tbe  plaintiffs  in  am  are  nonrealdeats  of 

the  terrltorr  of  Uklahoma,  and  owners  of 
large  herds  of  cattle  that  w««  kept  ani 
grazed*  during  a  portion  of  tb»  year  1WS» 
In  parts  of  the  Osace  Indian  reaerratlon  In 
this  territory.  Itie  defendaiUs  In  caror  aae 
the  board  of  connty  commlsslonera,  treasur- 
er, and  sheriff  of  Kay  eountr,  UUahoma 
Territory.  On  the  third  Monday  In  Febru- 
ary, 1884,  tbe  supreme  court  of  the  territory 
of  Oklahoma,  by  an  order  entered  on  the 
Journals  of  said  court,  attacbed  to  said  coun- 
ty of  Kay,  for  Judicial  parpoaes,  aU  the  Kaw 
or  Kansas  Indian  reserratloo,  and  aU  of  tbe 
Osage  Indian  reaerratlon  north  of  tbe  tom- 
ahlp  line  dividing  towaahlps  2fi  and  26  North. 
All  of  aald  res^atlons,  so  attached  to  said 
Kay  county  for  Judicial  purpoaea  by  such  or- 
der, are  without  the  boundaries  of  said  Kay 
county,  as  established  by  the  secretary  of 
the  Interior,  and  are  not  wltbla  the  bound- 
aries of  any  organised  county  of  this  terri- 
tory. Said  territory,  so  attached  to  aald  coun- 
ty of  Kay  for  Judicial  purposes,  Is  comprised 
wholly  of  lands  owned  and  occui>led  by  lo- 
dlan  tribes,  and  consists,  principally,  of  wild, 
unimproved,  and  uoallotted  lands,  used  for 
grazing  purposes.  Plalntiffa  in  error,  dur- 
ing the  year  18U5,  and  during  tbe  moatta  ef 
April  of  said  year,  drove,  transported,  and 
shipped  to  the  ranges  and  pastures  Ia  that 
part  of  said  Usage  Indian  reservation  at- 
tached to  said  Kay  county  toe  Judicial  puiv 
poses,  as  aforesaid,  large  herds  and  num- 
bers of  cattle,  which  were  taken  onto  said 
reservation  In  pursuance  and  by  virtue  and 
authority  of  certain  leases  to  plaintiffs  in 
error,  for  grazing  purposes,  made'  by  the 
Usage  tribal  government,  uoder  the  super- 
vision of  the  agent  In  charge  of  said  tribe, 
and  upon  tbe  ratification  and  approval  of 
the  commissioner  of  Indian  affairs  and  of 
the  secretary  of  tbe  Interior,  And  said  cat- 
tle of  said  plaintlCFs  in  error  were  on  the 
Ist  day  of  May  kept  and  grazed  on  that 
part  of  said  Indian  reservation  attached  to 
said  Kay  county  for  Judicial  purposes  as 
aforesaid.  By  an  act  approved  March  5, 
1S05,  the  legislative  assembly  of  tbe  terri- 
tory of  Uklaboma  amended  section  l^f,  art. 
2.  c.  7,  of  tbe  Oklahoma  Statutes,  relating  to 
revenue^  so  that  the  same  reada  aa  follows: 
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"That  when  any  catde  are  kept  or  grazed 
or  any  other  personal  property  is  situated  In 
any  unorganized  country,  district  or  reserva- 
tion of  this  territory,  such  property  shall  be 
subject  to  taxation  In  the  organized  county 
to  which  said  country,  district  or  reservation 
U  attached  for  Judicial  purposes;"  and  au- 
thorized the  board  of  county  commissioners 
of  the  organized  county  or  counties  to  which 
such  unorganized  country,  district,  or  res- 
ervation Is  attached  to  appoint  a  special  as- 
sessor each  year,  whose  duty  it  should  be  to 
assess  such  property,  and  conferred  upon 
such  special  assessor  all  the  powers  and 
required  him  to  perform  all  the  duties  of  a 
township  assessor.  The  assessor  so  provid- 
ed for  was  required  to  begin  and  perform 
his  duties  between  the  1st  day  of  April  and 
the  2uth  day  of  May  of  each  year,  and  to 
complete  his  duties  and  return  his  tax  lists 
on  or  before  June  Ist,  and  the  pr(^>ert7  there- 
in authorized  to  be  assessed.  It  was  provided, 
should  be  valued  as  of  May  1st  each  year. 
In  pursuance  of  die  provisions  of  said  act, 
the  county  commissioners  of  said  Kay  coun- 
ty did  duly  appoint  a  special  assessor  for  the 
year  1895  to  assess  such  cattle  as  were  kept 
and  grazed  and  any  other  personal  property 
situated  in  the  nnorganlzed  cotmtry  and 
parts  of  Indian  reservations  attached  to  said 
Kay  county  for  judicial  purposes,  and  said 
special  assessor  did,  by  virtue  of  said  ap- 
pointment, assess  all  the  personal  property 
In  the  territory  so  attached  to  the  county  of 
Kay  for  Judicial  purposes.  Including  all  of 
the  cattle  of  the  said  plaintiffs  In  error  kept 
and  grazed  In  said  reservation  on  tlie  Ist  day 
of  May,  The  said  special  assessor 

assessed  the  property  of  these  plalntUb  In 
error  so  located  on  said  territ<»7  attached  to 
•aid  county  of  Kay  for  Judicial  purposes  as 
aforesaid,  and  returned  the  same  upon  an 
assessment  roll  at  the  total  valuation  of 
|760,4tffi.  Thereafter  the  said  sum  by  thb 
derk  at  said  county  was  carried  Into  the 
ai^regate  assessment  for  said  county,  and 
by  him  certlfled  to  the  auditor  of  the  t»rl- 
tory.  The  torrltorlal  board  of  equalization, 
In  acting  upon  the  various  assessments  of 
the  various  counties  as  certified  to  said 
board,  raised  the  aggregate  valuation  of  the 
property  returned  for  taxation  upon  the  tax 
rolls  of  fald  county  of  Kay  S6  per  cent,  and 
the  county  clerk  tm  said  county  carried  out 
the  raised  valuation  so  certified  to  him  by 
said  territorial  board  of  equalization  against 
the  property  of  these  plaintiffs  in  error,  and 
made  the  aggregate  valuation  of  such  prop- 
erty fl,(K26.684.  Thereafter  the  territorial 
board  of  equalization  levied  and  duly  certi- 
fied to  the  county  clerk  of  the  county  of 
Kay  tax  levies,  for  territorial  purposes  for 
the  year  18M,  as  follows:  General  revenue, 
three  mlUs  on  the  dollar;  onlverslty  fund, 
one-half  mill  on  the  dollar;  normal  school 
fund,  one-half  mill  on  the  dollar;  bond  inter- 
est fund.  one-haJf  mill  on  the  dollar;  board 
of  education  fund,  one-half  mill  on  the  dol- 


lar. The  board  of  county  commissioners  for 
the  county  of  Kay  made  the  following  levies 
for  the  year  1895:  For  salaries,  five  mills  on 
the  dollar;  for  contingent  expenses,  three 
mills  on  the  dollar;  for  sinking  fund,  one 
and  one-half  mills  on  the  dollar;  for  courc 
expenses,  two  and  one-half  mills  on  the  dol- 
lar; for  county  supplies,  three  mills  on  the 
dollar;  for  road  and  bridge  fund,  two  mills 
on  the  dollar;  for  poor  fund  of  said  couniy, 
one  mill  on  the  dollar;  for  county  school 
fund  of  said  county,  one  mill  on  the  dollar. 
The  county  clerk  of  said  county  of  Kay  car- 
ried the  valuation  of  the  property  of  these 
plaintiffs  In  error  upon  the  tax  rolls  of  said 
county,  and  against  the  same  extended  the 
levies  as  aforesaid,  and  charged  against  the 
property  of  these  plaintiffs  In  error  In  the 
aggregate  the  sum  of  ¥26,174.16.  Before 
these  taxes  became  delinquent  plaintiffs  In 
error  began  to  remove,  or  attempted  to  re- 
move, their  respective  property  from  the 
tnrltory  attached  to  Kay  county  for  Judi- 
cial purposes,  and  beyond  the  limits  of  Okla- 
homa Territory.  The  treasurer  of  said  Kay 
county  issued  tax  warrants  for  the  several 
amounts  of  taxes  levied  against  the  property 
of  each  of  said  plaintiffs  in  error  and  de- 
livered the  same  to  the  sheriff  of  said  county 
for  execution.  Said  sheriff  seized  certain 
property  of  each  of  plaintiffs  In  enw 
virtue  of  such  tax  warrants.  The  plaintiffs 
In  error  filed  their  several  petitions  In  the 
district  court  of  Kay  county,  and  on  appli- 
cation obtained  Injunctions  restraining  the 
defendants  In  error  from  making  any  fnrtlier 
attempt  to  collect  such  taxes.  Afterwards, 
on  motion,  the  several  actions  were  con- 
solidated Uito  one  To  the  petition  filed  in 
such  consolidated  action  the  dtfendanta  In 
error  filed  a  general  demurrer.  At  the  hear- 
ing the  district  court  sustained  the  demurrer 
In  part  and  oTwniled  it  In  part,  holding  that 
all  of  the  levies  made  for  territorial  purposes 
and  the  county  levy  for  court  expenses  were 
valid,  and  as  to  those  levies  the  lajnnetloa 
was  dissolved,  and  as  to  aU  of  tiie  other 
county  levies  sncta  Injunctions  were  made 
perpetuaL  From  that  part  of  the  <nder  and 
Judgment  of  the  court  dissolving  the  Injunc- 
tion as  to  the  territorial  taxes,  and  tlie  one 
county  fund  levy,  plalntlfb  appealed.  From 
that  part  perpetuating  the  injunction  as  to 
all  of  the  county  levies,  except  that  for  court 
expenses,  the  defendants  appealed,  and  filed 
their  cross  petitions  In  error,  and  the  case  hi 
thus  here  for  review. 

Asp,  Shartel  &  Cottlngham,  for  plaintiffs  In 
error,  C.  A.  Ualbraith,  Atty.  Oen.,  and  D.  i*. 
Weir,  for  defendants  In  error. 

TARSNBY,  J.  (after  stating  the  fkutt).  The 
questions  involved  are  of  great  public  and 
private  Interest,  and  have  received  from  ns 
that  very  careful  conslderstlm  and  attrition 
which  their  Importance  demands.  By  wctlon 
0  of  the  organic  act  of  the  territory  It  Is  pro- 
vided:  'That  the  legislative  power  of  the 
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territory  shall  extend  to  all  rlgbtfol  snbjects 
of  legislation,  not  Incooslstent  with  the  con- 
stitution and  laws  of  the  United  States,  but 
□o  law  shall  be  passed  Interfering  with  the 
primary  disposal  of  the  soil;  no  tax  shall  be 
Imposed  on  the  property  of  the  United  States 
nor  shall  the  lands  or  other  property  of  non- 
residents be  taxed  higher  than  the  lands  or 
other  pr<q>^Tty  of  residents,  nor  shall  any 
law  be  passed  impairing  the  right  to  private 
property,  nor  shall  any  unequal  discrimination 
be  made  In  taxing  difToreDt  kinds  of  property, 
bnt  all  property  subject  to  taxation  shall  be 
taxed  In  proportion  <o  ItB  value.  •  •  A 
broader  giant  of  l^slatlve  power  than  that 
contained  In  this  section  coold  hardly  be  con- 
ceived of.  This  organic  act  of  the  trarltory 
defined  Its  boundaries,  created  a  government, 
which  comprised  a  legislative  department, 
vested  with  power  of  legislating  upon  all 
rightfol  subjects  of  legislation,  and  co-exten- 
slve  with  the  exterior  boundaries  of  tlie  ter- 
ritory. The  taxing  power  Is  a  part  of  the 
legislative  power  of  government,  and  taxation 
Is  a  rightful  subject  of  legislation.  Taxes  are 
the  enforced  contributions  upon  persons  or 
property  levied  by  the  government  by  virtue 
of  its  sovereignty  for  the  support  at  gov- 
ernment and  for  public  needs.  The  citizen 
pays  from  his  proper.ty  the  portion  demanded, 
In  order  that  by  means  thereof  he  may  be  se- 
cured in  the  enjoyment  of  the  benefits  oC  or- 
ganized society.  The  power  is  unlimited  in 
Its  reach  as  to  subjects.  In  Its  very  nature  It 
acknowledges  no  limit.  It  Is  sometimes  said 
that  In  Its  exercise  it  may  become  a  power  to 
confiscate  or  to  destroy,  but  this  must  be  thus 
qualified:  that  rnder  our  system  of  constitu- 
tional government  It  differs  from  the  forced 
contributions,  loans,  and  benevolences  of  ar- 
bitrary and  tyrannical  governments.  It  is  not 
an  arbitrary  power,  nor  can  It  be  exercised 
capriciously.  It  Is  hedged  about  and  restrict- 
ed by  wise  constitutional  limitations  and  fixed 
general  rules.  These  constitutional  limita- 
tions and  general  rules  are  designed  to  secmv 
a  Jtist  apportionment  of  the  burdens  of  gov- 
ernment by  requiring  uniformity  of  contrlba- 
tlona,  levied  by  fixed  general  rules,  and  ap- 
[Kirtioned  by  the  law  according  to  some  uni- 
form measure  of  equality.  Within  these 
rules  and  llmltallons,  the  authority  and  pow- 
er of  the  legislative  department  is  absolute 
and  conclusive.  The  ends  sought  to  be  reach- 
ed by  these  general  and  fundamental  rules 
and  constitutional  restrictions  upon  the  pow- 
ers of  taxation  are  equality,  uniformity,  and 
Justice  in  apportioning  the  burdens  of  gov- 
ernnit.jt;  but,  as  the  idea  of  exact  equality, 
uniformity,  or  Justice  under  any  system  of  hu- 
man laws  being  attainable  is  Utopian,  It  Is  not 
expected  that  such  exactness  can  be  attained 
in  the  exercise  of  the  powers  of  taxation. 
Xot  withstanding  such  fixed  general  rules  and 
liniitDrlons.  the  discretion  of  the  legislature  is 
very  bruad,  and  Its  exercise  may  work  Injus- 
tice and  oppressloiL  If  such  discretionary  pow- 
er be  threatened  wltb  abuse,  security  must 


be  found  In  the  reBponsibllity  of  the  l^sla- 
ture  that  imposes  the  tax  to  the  constituency 
tliat  elected  them.  The  Judicial  cannot  pre- 
scribe to  the  legislative  department  of  the 
government  limitations  upon  tbe  exercise  of 
Its  acknowledged  powers.  The  power  to  tax 
may  t>e  exercised  oppressively  upon  persons 
or  with  regard  to  property,  but.  If  It  do  not 
clearly  violate  some  established  rule  of  lim- 
itation, the  responsibility  of  the  legislature 
is  not  to  the  courts,  but  to  the  people,  by 
whom  Its  members  are  elected.  Tbe  courts 
can  only  Interfere  when  the  conclusion  Is  un- 
avoidable that  the  legislature  has  transcend- 
ed its  [>owers,  or  clearly  violated  some  con- 
stitutional or  other  fixed  general  rule  defin- 
ing or  limiting  such  power.  Bank  v.  Fenno, 
8  Wall.  548;  Weaton  v.  City  Council,  2  Pet 
449-466;  Lane  Co.  v.  Oregon,  7  Wall.  71; 
TaUman  t.  Treasiuer  of  Butler  Oo.,  12  Iowa, 
631. 

Uur  Inquiry,  then.  Is,  did  the  l^islature,  by 
the  act  of  1895,  under  authority  of  which  the 
taxes  in  controversy  were  assessed  and  levied, 
transcend  its  powers,  and  Is  such  act  a  viola- 
tion of  any  constitutional  or  other  fixed  general 
rule  controlling  the  discretion  of  the  legisla- 
ture! The  only  llmitatl(m  or  restriction  upon 
the  taxing  i>ower  of  the  legl^ture  whicb  1 
find  In  the  organic  act  for  the  territory  Is  that 
contained  In  section  6  of  said  act,  which  is  as 
follows:  "No  tax  shall  be  imposed  on  the  prop- 
ettr  of  the  United  States  nor  shall  the  lands  <x 
other  property  of  non-residents  be  taxed  higher 
than  the  lands  or  other  property  of  residents, 
nor  shall  any  law  be  passed  Impairing  the 
right  to  private  property,  nor  shall  any  tm- 
equal  discrimination  be  made  In  taxing  dif- 
ferent kinds  of  property,  bat  all  pn^>erty  sub- 
ject to  taxation  shall  be  taxed  In  proportion  to 
Its  value."  And  the  following  provision  In 
section  1  of  said  act:  "Provided,  that  nothing 
In  this  act  shall  be  construed  to  impair  any 
right  now  patalning  to  any  Indians  or  Indian 
tribe  in  said  territory  under  the  laws,  agree- 
ments and  treaties  of  the  United  States  or  to 
impair  the  rights  of  persons  or  property  per- 
taining to  said  Indians,  or  to  affect  the  authori- 
ty of  the  gova*nment  of  the  United  States  to 
make  any  r^ulatlou  or  to  make  any  law  re- 
specting said  Indians,  their  lands,  property  or 
other  rights  which  It  would  have  been  compe- 
tent to  make  or  enact  If  this  act  had  not  tieen 
passed."  If,  therefore,  there  be  any  restric- 
tion or  limitation  upon  the  power  of  the  l^lsla- 
ture  to  tax  the  property  of  plaintiffs,  or  which 
makes  such  taxation  Invalid,  it  must  be  fotmd 
In  these  provisions  of  the  organic  act  or  In  the 
constitution,  treaties,  or  legislation  of  the  Unit- 
ed States,  or  some  general  rule  inherent  in  our 
system  of  government  It  is  not  contended 
that  the  act  under  which  these  taxes  are  sought 
to  be  imposed  Is  obnoxious  to  any  provision  of 
the  federal  constitution,  but  It  Is  contended  tqr 
plalntlCCs  that  the  legislature  has  no  Jurisdiction 
to  enact  laws,  especially  tax  laws,  and  put  the 
same  In  force  In  these  Indian  reaerratlDni; 
the  argument  being  that,  altbongh  these  ret- 
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emHoDS  are  wltbln  tbe  exterior  baandarie*  of 
Oklabooia  territory,  yet  they  compriie  do  part 
of  the  territory  for  territorial  go'venun^tal 
purpoies,  bat  are  ezchulrely  uader  tbe  Juris- 
diction of  the  Untted  States,  and  that  tbe  leg- 
Matlve  power  erf  the  territory  does  not  extend 
orcr  them.  It  Is  conceded  by  counsel  for  plate- 
*Wb  tbat  the  treaty  under  which  the  Osage 
ladlans  were  settled  on  these  lauds  oontained 
no  proriBlon  or  stipulation  by  which  said  In- 
dian tribe,  or  the  lands  occopled  by  them,  were 
not,  without  their  amseot,  to  be  Included  with- 
in ttie  limits  or  Jurisdiction  of  any  state  or  ter- 
ritory that  mfKht  thereafter  be  created,  and 
whldi  ahoald  include  such  reseiration  within 
its  exterior  boimdarles;  that  there  was  at  the 
time  the  organic  act  creating  the  territory  of 
(M£lahoma  was  passed,  and  at  the  time  tbe  act 
of  my^,  antborialag  the  taxation  in  controrersy, 
was  enacted,  and  at  the  time  these  taxes  were 
assessed  and  levied,  no  treaty  with  the  Usage 
Indian  tribe  that  the  laads,  or  any  part  there- 
of, wltbln  this  reservation,  shoold  be  thus  ex- 
ckided  from  tbe  limits  and  Jurisdiction  of  any 
state  or  territoiy.  I  think  there  is  no  proposi- 
tion better  settled  by  authorities  than  that,  hi 
the  absence  of  snt4i  treaty  stipulation,  the  au- 
thority of  the  territory  may  rightfully  extend 
over  sucb  reservation  In  all  matters  of  rigtitful 
l^lslation,  not  Interfering  with  the  i)erBons  and 
property  of  tbe  Indians  wltbln  such  reservation 
under  the  ^rotertlon  of  the  laws  and  authority 
of  the  United  States;  and  tliat  as  to  ail  mat- 
ters and  subjects  of  rlgbtfnl  legislation,  not 
Interfering  with  tbat  protection,  and  not  other- 
wise repugnant  to  the  constitution  and  laws  of 
ttM>  United  States,  the  legishitlve  power  of  the 
territory  Is  etmolute.  Railway  <jo.  r.  Fisher, 
116  U.  S.  28,  6  Sup.  Ct  240;  l^ngford  v.  Mon- 
telth,  102  U.  a.  145;  Phcenix  &  M.  R.  Co.  T. 
Territory  (Ariz.)  28  Pac.  310;  Maricopa  &  f. 
R.  C3o.  V.  Arizona,  150  U.  8.  347,  15  Sup.  OL 
391;  Torrey  v.  Baldwtu  tWyo.)  2e  Pac.  908; 
Petition  of  Gon-shay-ee,  130  U.  8.  »43,  »  Sup. 
Ct.  &42;  Ex  parte  Crow  Dog.  109  U.  S.  556, 
660.  3  Sop.  Ct.  896;  U.  8.  v.  Kagama.  118  U. 
8.  375,  6  Sup.  Ct.  1109;  U.  8.  t.  Pridgeon,  163 
U.  S.  48,  14  Sup.  Ct.  746.  This  doctrine  was 
distinctly  •  held  by  this  court  In  Keotoili  v. 
Ulam.  4  Okl.  — ,  38  Pac.  1083.  The  conten- 
tion of  plalntifTs  upon  this  propoaitloD  w>uld 
seem  to  be  based  upon  reasonings  and  authori- 
ties which  are  not  applicatHe.  'ItKtr  conten- 
tion seems  to  be  tbat  these  reservations  are  to 
be  conaldered  as  exduslveiy  nuder  the  jurisdic- 
tion of  the  United  States,  the  same  as  laods 
purchased  by  tbe  United  States  wltbln  the 
boundaries  ot  states,  and  with  tbe  consent  of 
said  states,  for  tbe  purposes  of  forte,  arsenals, 
magnBlues,  navy  yards,  uoclc  yards,  etc.  if 
this  contention  were  correct,  then  It  would  be 
snpported  by  all  tbe''  a\]thorities.and  would  pre- 
vail; for  I  concede  It  to  be  uncontrovcrted  tbat 
property  situated  wholly  within  tioundarlefl 
exchistve^  within  the  Jurisdiction  rf  the  Unit- 
ed States  cannot  be  taxed  by  tbe-state  or  ter- 
ritoiy within  which  it  may  be  sttnated.  But 
these  reserratHniB  aie  not  within  boundaries 


exdurtTdy  wWitn  the  Joriadlctlott  of  Qie  Unit- 
ed States,  fdr  tbe  reason  that  congrees,  in  sec- 
tion 6  ta  the  organic  act  at  this  tcrrttocy.  dele- 
gated to  the  government  of  the  territat7  legisla- 
tive power  extending  to  all  rightfid  subjects  of 
legislation  not  incooslsteat  with  tbe  constltD- 
tion  and  laws  of  tbe  United  States  wltbln  the 
exterior  boundaries  of  tbe  territory  created  br 
that  act,  which  Inctedes  the  reservation  which 
Is  the  locDB  of  this  controveisy;  that  tbe  Jnria- 
dtctlon  ccDferred  upon  the  territory  la  not  ex- 
clusive. That  congress  has  reserved  to  ttself 
Jnrisdlctlou  over  the  persons  and  lands  at  tbe 
Indiana  occupying  tbe  reservation  does  not 
dlmlnii^  or  restrict  tbe  authority  of  tbe  terri- 
tory to  legQilate  ccocemlng  tbe  peraoos  and 
pn^rty  of  cltlBeiis  of  the  United  States  there- 
in. It  was  tbe  duty  of  the  territorial  Ic^tlSla- 
tore  to  apportion  the  burdens  of  government 
upon  all  property  witliiB  the  territory  not  with- 
drawn from  Its  Jurisdiction  by  the  organic  act 
or  other  laws  of  tbe  United  States,  or  not  otber- 
wlse  exempted  from  such  buiden  by  law.  Tbe 
property  of  the  plaintiff  eompriaed  a  part  of  tbe 
mass  of  property  wltbln  tbe  territory  wbicb 
was  receiving  the  protBction  ot  Its  laws,  and 
which  migtit  lawfully  be,  and  should  Justly  be, 
subjected  to  taxation.  And  tbe  right  to  sub- 
ject such  property  to  taxation,  under  the  eoDdi- 
tlons  and  the  situation  In  which  plalntUTa 
property  was,  has  not  been  denied  by  any  oourl, 
but  has  been  upheld  In  numerous  InstaBcee. 
Railway  Co.  v.  Fisher,  116  U.  8.  28,  6  Sup.  OL 
246:  Torrey  v.  Baldwin  (Wyo.)  2U  Pac.  MM; 
In  re  Phoenix  &  M.  R.  Co.  (Ariz.)  26  Pac.  310; 
Farrls  v.  Vannler.  6  Dak.  186,  42  N.  W.  M; 
Maricopa  &  P.  R.  Co.  v.  Artecma,  1A6  U.  8. 
347,  15  Sup.  Ct  3ttl.  In  Torrey  v.  Baldwin, 
26  Pac.  wm,  the  supreme  court  of  WyomlDg 
held  that  the  treaty  of  July  3.  1968,  with  tbe 
Shoshones,  pursuant  to  which  their  reserva- 
tion was  established,  contained  no  reservation 
or  exception  whereby  it  should  be  excluded  and 
excepted  out  of  the  territory  wtthln  which  it 
was  situated,  and  tbat  the  reservation  was  In- 
cluded within  the  terrttory,  and  tbat  cattle 
ttiereon  belonging  to  a  white  person  In  no  wlae 
connected  with  the  Indians  were  subject  to  tax- 
ation in  tlie  county  within  which  the  reservation 
lay.  In  Re  Phcenix  &  M.  R.  Co.,  supra,  tbe 
preme  coun  of  Arisona  held  QiBt,  in  tiie  absence 
of  treaty  or  other  express  exclusions,  the  differ- 
^t  Indian  reservations  became  a  part  of  the 
territory  where  situate,  and  subject  to  terri- 
torial legislative  Jurisdiction,  subject,  however, 
to  the  powers  of  the  general  government  to 
make  regulations  req)ect1ng  the  Indiana,  their 
property,  etc.;  and  that  a  railroad  built  acnns 
an  Indian  reservation  in  the  territory  Is  sob- 
Ject  to  taxation  by  tiie  territory,  where  there 
are  no  treaty  stlptdatlona  or  express  exdoakms 
against  the  Jurisdiction  (tf  the  tenltorr;  and 
this  decision  was,  on  aiipeal,  afBnned  tfy  the 
supreme  cowt  of  the  United  States  ta  156  U. 
S.  347. 15  Sup.  Ct.  301,  supra.  In  Railway  On. 
V.  Fisher.  116  U.  S.  31,  A  Sup.  Ct  240,  Mr. 
Justice  Field  says:  "The  authority  df  the  ter^ 
rltory  may  rightfully  extend  to  all  matters  not 


Digitized  by 


OkL) 


OAY  V.  THOMAS. 


intnfering  wtth  tliat  protection  [protection  ot 
Xndlaiu  and  tta^  pnpoHy].  It  has,  therefore, 
bicn  beld  that  proeeas  of  ita  eourta  may  run  tn- 
to  an  Indian  reacrvatloB  of  this  kind  where 
the  Babjcct-nuttev  In  controTeray  la  otherwlee 
within  their  oasnlxaace.  If  the  plaintiff  Uw- 
faUy  constmcted  and  now  opera  tea  a  railroad 
throoffh  the  reaerratlon.  It  la  not  iwrceiTed  that 
anj  Jnat  rl^ta  of  the  Indiana  under  the  treaty 
can  be  Impaired  hy  taxing  tht  rowl  and  prf^ar- 
t7  uaed  In  openrtlDK  it" 

A  further  costcntlon  of  the  pUUntlffa  la:  Thait 
thia  rerarratko,  under  the  statotea  oi  the  Unit- 
ed Statea,  baa  been  laasad  the  OeaRe  Na- 
tkm  or  Tribe  for  glazing  purpons,  and  that  the 
tnmtlon  of  cattle  kept  and  gnaied  npou  said 
reaemtlcw  Is  a  direct  tax  upon  the  right  of  the 
Indiana  to  lease  the  same,  and  deoeasts  to  the 
utent  of  the  tnx  the  value  of  tke  Indian  tends; 
that  the  act  antborlalBK  sKh  taxation  la  In  di- 
rect derogation  of  the  pn^nrty  rights  of  the 
Indians  upon  snch  mservatkm,  and  Is,  there- 
fore, Told.  This  propoeltlDo  to  without  merit, 
and  certainly  le  vaotm^ffaiUA  by  avthartty.  The 
anthortty  upon  wUcb  pialDtttTs  rely  to  support 
thiB  ctmMsitlitti  Is  the  case  of  PoDoek  t.  Traat 
Co..  167  U.  8.  429,  15  Sopw  Ot  «73,  known  as 
the  "Income  Tax  Case."  Counael,  In  titietr 
brief,  Qoote  from  Mr.  Chief  Justice  Fuller,  chi 
page  S56,  1&7  V.  8.,  and  page  C79,  15  Sup.  Ct.. 
In  the  report  oi  that  ease,  as  follows:  "The 
oootoitkKi  of  the  plaintiff  Is,  fiist,  that  the  taw 
In  question  hi  tmposlag  a  tax  opon  the  Income 
or  rents  of  real  estate  Impooes  a  tax  nptm  the 
real  estate  Itself,  and  In  Imposing  a  tax  upon 
tbe  Interest  or  Income  of  bonds  or  other  per- 
aonal  i«operty  b^  for  the  pivpose  of  Income, 
or  ordinarily  yielding  Income,  Imposes  a  tax  np- 
OD  the  personal  estate  Itself;  thst  such  tax  fe  a 
direct  tax,  and  reiki,  because  imposed  without 
regHTd  to  the  rule  of  anxHtioanieiit;  and  that 
by  reason  thereof  the  whole  law  Is  farntltdated.** 
It  Is  true  that  the  contention  was  sustained  by 
a  majorl^  of  a  divided  court  In  that  case,  but  I 
am  unaMe  to  pcrceiTe  Its  ai^ioatloo  to  the 
prlndidee  ot  the  case  at  oar.  The  contentlcm 
was  sustained  In  that  case  because  It  was  beld 
that  a  tax  upon  the  Income  or  -vnts  of  real  es- 
tate InqMsed  a  tax  upon  the  real  estate  Itself; 
that  It  was,  ttier^ne,  a  dlrict  tax;  and  that, 
betav  aoeh,  It  was  obnoxious  to  tbe  provl^cm  of 
tbe  constlttrtlon  prohibiting  the  levy  of  direct 
taxes  except  by  a[q)ortlonment  among  the  ser- 
eral  states.  It  would  not  be  seriously  con- 
tCTded  that  that  prorWon  of  the  federal  eon- 
atltutlon  prescribed  a  rule  operatlTe  upon  any 
oQiex  leglsIatlTe  authority  than  tbe  coi^t«ss  of 
the  United  States,  or  In  the  nUslng  of  revenue 
fbr  ihe  support  of  any  gOTemment  other  than 
the  fledaral  govenunent;  but,  even  if  such  con- 
tention should  be  made,  ti»  nrlndple  of  the 
case  dted  Is  not  broad  enough  to  cover  tbe 
^tqxMdtlon  submitted  counsel  fbr  phttntUts. 
The  taxation  we  are  considering  was  not  as- 
sessed or  levied  upon  the  real  estate  or  other 
pnmaly  of  tbe  Indians  occupying  this  leserva* 
tloo,  nor  upon  tbe  Income  or  rents  of  tmch  In- 
dians derived  fnin  ■oeh  real  estate  or  other 


in«peity.  This  tax  Is  not  levied  v9o»  tb*  nnts 
which  are  paid  to  thaw  Indiana  under  their 

leases  to  the  plaintiffs,  but  it  Is  levied  upon  the 
property  of  the  plaintiffs  in  whlcb  the  Indians 
have  no  lotereeL  The  argument  that  taxation 
upon  praperiy  brought  Into  this  rcsu-vatlon  for 
the  purpeae  of  grasing  upm  Indian  lands  Is  an 
addltiasMd  servitude  that  decreases  tbe  salable 
value  of  the  land,  and  that  It  operates  In  fixing 
the  rental  vahie  of  these  lands  to  the  same  ex- 
tent It  wovld  If  made  a  tax  upon  tbe  land  It- 
self, Is  scared  loss  remote  than  to  say  that 
the  tariffs  which  these  cattle  owners  have  to 
pay  to  railroad  corporations  .oc  tran^rtlng 
th^  cattle  out  of  these  reaervatlona  to  market 
is  an  addltl(«al  servitude  that  decreaaes  the 
rental  value  cf  the  landi  of  the  Indians,  or  thai 
the  taxatlfm  of  tbe  personal  property  of  a  ten- 
ant  Is  an  added  servitude  on  the  freehold  of  tbe 
landord.  I  do  not  think  the  act  of  the  legis- 
lature providing  for  this  taxation  In  any  man- 
ner tanpalrs  the  property  rights  of  the  Indiana 
occupying  thb  reservation. 

Another  contention  of  tbe  plaintiffs  Is  that  tUs 
taxation  is  unconstitutional  and  void,  because 
It  rests  vpan  tbe  attempt  of  tbe  sniveme  court 
of  the  tenlbny  to  fix  taxing  districts,  which  is 
a  legislative  function.  Tbeanswertothlsprf^ 
ooltlon  Is  that  tbe  supreme  court  of  the  terrl- 
toiy  has  not  attempted  to  fix  any  taxing  dla- 
trlds;  that  that  eoiurt,  under  the  powers  ex- 
pressly vested  In  it  by  the  organic  aet  of  the 
territory  In  1S94,  attached  Otis  reaervadon  and 
unorganized  country  to  Kay  county  for  Judicial 
purposes,  and  not  for  the  purpoees  of  taxation; 
that  the  taxing  districts  In  which  these  taxes 
were  imposed  and  levied  were  created  and  fixed, 
not  by  the  supreme  court,  but  the  legislature. 
In  the  act  <rf  1805;  he  langu^e  of  the  act  be- 
ing: "^hat  when  any  cattle  are  kept  or  graeed 
or  any  other  personal  property  Is  situated  in  any 
unorganized  country,  district  or  reservation  of 
tMs  territoty,  that  such  property  shall  be  BUb> 
Ject  to  taxation  tn  the  organized  county  to 
whlcb  said  country,  district  'or  reserratkH)  lb 
attached  for  Judicial  pnrpoaes."  It  was  by  this 
act  that  a  taxing  district  was  created,  and  not 
by  the  order  of  the  court 

Another  objection  yrhicb  plalntlfla  maka 
against  the  legality  of  tbls  tax  Is  that  the  act 
attempting  to  authorize  It  only  applies  to  per* 
scHial  property;  that  no  provklon  la  made  for 
the  taxing  of  real  estate  In  such  reservaUon; 
that  It  Is  a  discrimination  Id  taxing  dlfferoit 
kinds  of  (property,  and  therefore  in  conflict  wttb 
the  organic  act.  This  court  wfll  take  judicial 
knowledge  of  the  puMlc  treetlea  of  the  United 
States,  and  from  snch  treaties  the  court  his  ju- 
dicial knowledge  that  tbe  tide  to  tfi  the  bnto 
within  this  Indian  reservatloi  Is  In  Ibe  Indian 
tribe  or  In  the  United  Statea  fn-  the  use  of 
said  Indian  tribe.  The  power  of  taxation  poa- 
■essed  by  tbe  territorial  government  not  extend* 
big  to  the  taxing  of  tbe  property  of  tbe  United 
States  or  of  the  Indian  wards  of  tbe  United 
States,  there  is  no  taxable  eal  estate  hi  saM 
reservation,  and  consequently  tibe  act  does  not 
dlBcrlmbiate  as  between  different  Unds  of  prop* 
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erty  subject  to  taxation,  tbere  not  being  (lUfer- 
ent  kinds  of  pmptsty  mbsJect  to  taxation  in  sncli 
reserration. 

The  most  serious  contentloii  at  tiie  plain- 
tIffiB  that  conftonts  os  In  this  matter  is  tint  the 
act  under  which  these  taxes  were  assessed 
and  levied  Is  void,  for  the  reason  that  It  at- 
tempts to  tax  property  situated  In  these  In- 
dian reservations  for  the  benefit  of  the  coun- 
ties to  which  they  are  attached  for  Judi- 
cial purposes.  The  owners  and  Iralders  of 
property  on  these  Indian  reservations,  It  is 
claimed,  have  no  Interest  In  the  taxes  gath- 
ered by  said  counties,  no  voice  In  their  ex- 
penditure, nor  benefit  therefrom,  said  Indian 
reservations  not  being  within  the  geographi- 
cal boundaries  of  said  counties;  that  the 
taxing  of  tSe  owners  of  said  property  by 
such  counties  Is  taking  the  property  of  the 
persons  holding  said  proper^  on  said  res- 
ervation for  the  benefit  of  the  residents  of 
said  county,  and  is,  therefore,  taking  private 
property  for  private  uses.  It  is  argued  that 
plaintiffs  have  no  Interest  In  the  purposes 
for  which  these  taxes  are  to  be  expended, 
and  will  derive  no  benefit  from  their  ex- 
penditure; that  the  moneys  derived  from 
this  taxation  under  the  county  levy  will  all 
be  expended  within  the  o^anized  county  of 
Kay;  that  plalntlfTs  are  nonresidents  of  the 
territory;  and  that  neither  they  nor  their 
property  are  within  said  county  of  Kay,  and 
therefore  cannot  be  benefited  by  the  expendi- 
ture of  moneys  apportioned  and  used  for  the 
salary  fund,  contingent  expense  fund,  sink- 
ing fund,  court  expense  fund,  county  sup- 
plies fund,  road  and  bridge  fund,  poor  fund, 
or  county  school  fund  of  said  county.  We 
have  been  dted  to  or  been  able  to  find  but  one 
authority  directly  in  point  upon  the  proposition 
as  presented  In  this  case.  In  the  case  of 
Farrls  v.  Vannler,  42  N.  W.  34,  the  supreme 
court  of  Dakota  territory,  in  a  case  similar 
to  this  in  all  particulars,  save  that  the  at- 
taclied  territory  was  not  an  Indian  reserva- 
tion, but  was  unorganized  territory,  held  the 
levy  for  territorial  purposes  to  be  valid,  and 
those  for  county  purposes  to  be  Invalid. 
There  are  a  number  of  authorities  upon 
anal(^us  cases,  but  such  authorities  are 
conflicting.  The  greater  number  of  author- 
ities presented  by  counsel  for  plaintiffs  in 
their  brief  upon  this  proposition  relate  to 
cases  of  special  assessments  for  local  im- 
provement, such  as  the  construction  of  high- 
ways, streets,  pavemehts,  sewers,  etb..  where 
the  benefits  are  peculiar  to  a  limited  dis- 
trict or  locality;  and  this  class  of  cases  have 
always  been  held  distinct  in  principle  from 
that  which  we  are  considering,  and  the  right 
to  Impose  such  taxes  has  always  been  held 
to  be  founded  upon  and  to  be  governed  by 
different  principles  from  those  embraced  In 
public  taxation  for  ordinary  public  or  gov- 
ernmental purposes.  Bearing  upon  the  case 
at  bar  Is  the  case  of  Wells  v.  City  of  Weston, 
22  ICo.  881  in  which  the  court  held  that  "the 
leglilatnn  cannot  aotborlae  ■  municipal  cor- 


poration to  tax  for  its  own  local  purposes 
land  lying  beyond  the  corporate  limits."  In 
Cheaney  v.  Hooser,  9  B.  iSaa.  the  eoart 
held  that  the  eztenslcm  of  the  llmlti  of  one 
town  so  aa  to  include  the  adjacent  lands  of 
another  town  against  or  without  the  consoat 
of  the  owners,  and  subject  the  property  and 
people  within  the  added  territory  to  the  Ju- 
rledlctlon  and  taxing  powers  of  the  extended 
municipal  government,  without  the  consent 
of  the  added  population,  is.  In  effect,  taking 
private  property  for  public  use.  In  Sharp- 
less  v.  Mayor,  etc.,  21  Pa.  St.  172,  the  court 
said:  *3y  taxation  Is  meant  a  certain  mode 
of  raising  revenue  for  a  public  purpose  in 
which  the  community  that  pays  It  has  an  in- 
terest; but,  to  make  a  tax  law  unconstitu- 
tional on  this  ground,  it  must  be  apparent 
at  the  first  blush  that  the  community  taxed 
can  have  no  possible  interest  in  the  purpose 
to  which  their  money  Is  to  be  applied.  And 
this  Is  more  especially  true  If  It  be  a  local 
tax,  and  If  the  local  authorities  have  them- 
selves laid  the  tax  iu  pursuance  of  au  act  of 
the  assembly."  In  a  case  In  Tennessee 
(Taylor  v.  Chandler,  9  Heisk.  340)  the  court 
said:  "A  state  burden  cannot  be  placed  up- 
on any  territory  less  than  the  entire  state, 
nor  a  county  burden  upon  territory  greater 
or  smaller  than  the  county."  In  Case  of 
Washington  Ave.,  69  Pa.  St.  861,  the  learned 
Judge  delivering  the  opinion  says:  "I  admit 
that  the  power  to  tax  is  unbounded  by  any 
express  limit  In  the  constitution;  that  it  may 
be  exercised  to  the  full  extent  of  the  public 
exigency.  I  concede  that  It  differs  from  the 
pbwer  of  eminent  domain, andhas  no  thought 
of  compensation  by  way  of  a  return  for  that 
which  is  taken  and  applied  to  the  public 
good,  further  than  all  derive  benefit  from 
the  purpose  to  which  it  is  applied."  In  Mor- 
ford  V.  Unger,  8  Iowa,  62,  the  court  said: 
"The  extension  of  the  limits  of  a  city  or 
town  so  as  to  Include  Its  actual  enlarge- 
ment as  manifested  hy  houses  and  population 
is  to  be  deemed  a  legitimate  exercise  of  leg- 
islative power.  An  Indefinite  or  unreason- 
able extension,  so  as' to  embrace  lands  and 
farms  that  are  distant  from  the  local  gov- 
ernment, does  not  rest  upon  the  same  au- 
thority. And  although  It  may  be  a  delicate, 
as  well  as  a  difficult,  duty  for  the  Judiciary 
to  Interpose,  we  have  no  doubt  but  that  there 
are  limits  beyond  which  the  legislative  dis- 
cretion cannot  go."  Kelly  v.  City  of  Pitts- 
burgh, 104  IT.  S.  60S,  was  a  case  wherein  the 
city  of  Pittsburgh,  under  an  act  of  the  legis- 
lature, extended  the  city  limits  so  as  to  in- 
clude the  plaintiffs  form,  and  assessed  the 
same  as  other  property  In  the  city  was  as- 
sessed for  street  tax,  school  tax.  etc  The 
court,  in  sustaining  the  validity  of  the  ex- 
tension, said:  "  We  cannot  say  Judicially 
that  Mr.  Kelly  received  no  benefit  from  the 
city  organization.  These  streets,  If  they  do 
not  penetrate  his  farm,  lead  to  it    The  wa- 

Iterworks  will  pn^ably  reach  him  some  day^ 
and  may  be  neax  enough  blm  now  to  serve 
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OD  some  occasions.  The  schools  may  re- 
ceive hlB  children,  and  in  this  regard  he  can 
be  In  no  worse  condition  than  those  llTing 
In  the  city  having  no  children,  and  who 
pay  for  the  support  of  the  schools.  Every 
man  in  a  county,  a  town,  a  city,  a  state,  Is 
deeply  Interested  in  the  education  of  the 
children  of  the  community,  because  his  peace 
and  quiet,  his  happiness  and  prosperity,  are 
largely  dependent  upon  the  Intelligence  and 
moral  training  which  it  Is  the  object  of  the 
public  schools  to  supply  to  the  children  of 
his  neighbors  and  associates,  If  he  has  none 
himself.  Th'e  police  government,  the  officers 
whose  duty  it  is  to  punish  and  prevent  crime, 
are  paid  out  of  the  taxea.  Has  he  no  inter- 
est In  their  protection,  because  be  lives  far- 
ther from  the  courthouse  and  the  police  sta- 
tion than  the  others?  Clearly,  these  are 
matters  of  detail  within  the  legislative  dis- 
cretion, and,  therefore,  of  power  in  the  law- 
maldng  body  within  whose  Jurisdiction  t&e 
parties  live.  This  court  cannot  aay,  in  such 
cases,  however  great  the  hardships  or  un- 
equal the  burden,  that  tlie  tax  collected  for 
such  purposes  Is  taking  the  property  of  the 
taxpayers  without  due  process  of  law."  I 
might  multiply  clfatlona  from  conflicting  au- 
thorities like  thefie,  without  finding  any  rule 
to  guide  or  definitely  determine  whore  tne 
line  can  be  drawn  which  determines,  in  cases 
like  this,  the  limit  of  legislative  discretion. 
Nearly,  if  not  all,  these  cases  arose  to  test 
the  extent  and  limit  of  authority  in  subordi- 
nate agencies  of  the  state,  like  municipal 
corporati<Hi8,  and  not  the  discretion  vested 
In  the  legislature  of  the  state.  No  court  has 
yet  attempted  to  define  specifically  the  ben- 
efits that  a  taxpayer  must  receive  from  gov- 
ernment, in  order  to  make  valid  the  public 
taxes  taken  from  him.  True,  In  theory,  tax- 
ation should  be  equal,  not  only  in  Its  bur- 
dens, but  In  its  benefits;  but  this  equality 
la  never  attained.  No  one  questions  the 
right  of  a  commonwealth  to  tax  the  property 
of  nonresidents  within  Its  borders,  yet  such 
nouresidents  do  not  stand  upon  a  basis  of 
equality  in  the  benefits  of  the  government 
that  imposes  the  tax.  They  may  or  may  not 
receive  particular  benefits  from  its  courts, 
Its  schools,  the  Improvement  of  Its  public 
highways,  or  from  any  of  the  other  purposes 
to  which  its  revenues  are  appropriated.  But 
such  benefits  are  never  a  test  of  the  liability 
of  their  property  to  taxation.  The  plain- 
tiffs in  this  case  might  have  their  herds  of 
cattle  wlthlu  the  limits  of  Kay  county,  and 
receive  no  greater  benefit  in  the  protection 
of  the  laws  than  they  do  now;  yet  they 
would  not  be  beard  to  assert  that  such  prop- 
erty should  not  be  taxed  for  the  various 
county  purposes  to  which  taxation  is  appro- 
priated. The  counties,  cities,  and  towns  of 
this  territory  are  not  Independent  or  distinct 
governments  from  that  of  the  territory.  They 
are  a  part  of  that  government.  They  are 
the  Instrumentalities  and  agencies  through 
which  the  territorial  government  promotes 


the  welfare  of  its  Inhabitants,  and  through 
which  the  territory  is  better  enabled  to  pro- 
tect the  lives  and  UberUes  of  its  inhabitants 
and  the  property  that  Is  within  its  borders, 
whether  that  of  its  own  citizens  or  that  of 
nonresidents.  The  nearer  these  purposes  are 
attained,  the  greater  are  the  benefits  to  these 
plaintiffs,  as  well  as  to  all  others  having 
property  subject  to  the  protection  of  its 
laws.  Laws  similar  to  this,  attaching  unor- 
ganized territory  to  municipal  townships  in 
the  state  of  Michigan,  were  for  years  main- 
tained and  enforced;  and,  thougn  the  taxes 
gathered  from  the  attached  territory  were 
appropriated  and  expended  for  the  purposes 
of  the  township  to  which  it  was  attached.  I 
do  uot  find  that  their  validity  was  ever  di- 
rectly called  into  queslion.  Midland  Tp.  v. 
Roscommon  Tp.,  39  Mich.  424;  Comlns  Tp. 
V.  Harrlsvllle  Tp.,  45  Mich.  442,  8  X.  W.  44. 
In  this  last  case  the  facts  found  by  the  court 
were  that  from  the  year  1869  until  March, 
18T7,  the  county  of  Oscoda  was  attached  to 
the  county  of  Alcona  for  Judicial  and  munic- 
ipal purposes,  and  up  to  the  last-named  date 
the  township  of  Harrlsvllle,  In  said  Alcona 
county,  exercised  municipal  Jurisdiction  over 
the  territory  comprising  the  unorganized 
county  of  Oscoda.  That  in  1877  the  l^isia- 
tnre  organized  the  county  of  Oscoda  into  a 
township  called  by  the  act  creating  It  the 
"Township  of  Oomlns."  In  that  year,  and 
after  the  passage  of  said  act,  but  before  said 
township  of  Comlns  had  been  fully  organized 
by  the  election  of  township  officers,  the  town- 
ship of  Harrisville  made  an  assessment  roll 
embracing,  with  other  territory,  all  the  ter- 
ritory In  the  county  of  Oscoda,  and  the  taxes 
thus  assessed  were  collected  by  the  officers 
of  the  township  of  Harrlsvllle.  In  1879  the 
township  of  ComJns  made  a  demand  on  the 
township  board  of  the  township  of  Harrls- 
vllle for  the  payment  to  the  township  of 
Comlns  for  the  taxes  thus  collected  In  1877, 
and  suit  was  brought  therefor.  On  that 
case,  Marston,  C.  J.,  says:  "The  laws  of 
this  state  relating  to  the  assessment,  levy, 
and  collection  of  taxes,  does  not  regard  cer- 
tain designated  territory  as  a  township  until 
the  proper  officers  necessary  to  conduct  its 
affairs  have  been  elected.  The  officers  of  the 
new  township  not  having  been  elected  until 
July,  there  was  no  such  perfected  organiza- 
tion as  would  enable  that  township  to  assess 
the  township  and  school  taxes  for  that  year. 
Under  such  circumstances,  in  my  opinion, 
the  township  of  Harrlsvllle  had  a  right  to 
levy  and  collect  the  taxes  in  question;  but, 
whether  they  did  or  not,  the  present  action 
win  not  lie  to  recover  the  money  so  collect- 
ed." I  can  perceive  no  distinction  In  pnn- 
ciple  between  that  case  and  the  case  at  bar; 
and,  although  the  legality  of  the  assess- 
ment and  collection  of  the  taxes  Imposed 
was  not  directly  involved  In  the  case,  both 
the  circuit  Judge  trying  the  case  and  the 
chief  Justice  express  no  donbt  as  to  their 
legality. 
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Not  b^Bg  able  to  pt^t  out  the  inOTlalon  In 
the  constltntion,  the  organle  act.  In  any  stat* 
ate,  or  general  rule  limiting  the  powers  and 
discretion  of  the  legislature  in  Imposing  these 
taxes,  from  which  I  can  say  that  th<^  are 
unquestionably  rola,  I  am  not  disposed  to 
arbitrarily  invade  the  province  of  the  leglH- 
latlve  department  to  sit  in  review  without 
other  evidence  than  that  they  possessed,  and 
say  that  in  this  case  they  have  abused  the 
discretion  vested  In  Ifliem  to  such  a  degree  aa 
to  call  fw  our  interfer^ice.  Under  the  gen- 
enal  rules  sated  faetvln,  we  have  no  right  to 
do  this.  This  taxation  may  not  be  levied  up- 
on the  basis  of  absolute  equality.  It  may  in 
a  measure  be  anjuat.  It  may  impose  upon 
the  plalutlfTs  In  this  case  a  burden  without 
equal  compensation  in  benefits  with  others; 
but  this,  alone,  will  not  warrant  our  interfw- 
ence.  Unquestionably,  the  plalatHTs  are  ben- 
efited in  some  degree  by  the  expenditure  of 
these  taxes  In  Say  county.  The  proximity 
to  their  property  of  a  well-ordered  conamnhl- 
ty  with  coortfi  and  schools  open  to  the  plain- 
tiffs  if  they  wish  to  avail  themselves  of 
than,  with  good  roads  and  bridges,  with  pro- 
vislon  made  for  the  care  and  maintenance  of 
the  poor  and  indigent,  with  these  and  other 
elements  of  civilization,  order,  and  observ- 
ance of  law,  for  which  money  obtained  by  tax- 
ation la  expended,  It  Is  beyond  dispute  that 
plaintiffs  have  a  greater  security  in  their 
property  rights  than  they  would  have  without 
them.  These  are  the  benefits  npon  which  the 
right  of  taxation  is  based  and  gives  to  the 
legislature  the  acknowledged  authority  to  Im- 
pose taxation.  The  authority  being  ecbnowl- 
«dged,  the  reasonableness  of  or  necessity  for 
Its  exercise  cannot  be  Inquired  into  by  the 
courts.  Of  such  reasonableness  or  necessity 
the  legialatnre,  and  not  the  courts,  are  to 
Judge. 

The  validity  of  these  taxes  Is  further  as- 
sailed on  the  ground  that  the  act  of  the  legis- 
lature authorizing  them  Is  obnoxious  to  the 
act  of  congress  of  July  Sa  18H6  (24  Stat  170). 
which  provides  as  follows:  "That  the  legis- 
lature of  the  terrltoriea  of  the  United  States 
now  or  hereafter  to  be  organized,  shall  not 
pass  local  or  special  laws  in  any  of  the  fo^^ 
lowing  enumerated  eases,  that  Is  to  say: 
*  *  *  for  the  assessment  and  collection  of 
taxes  for  territorial,  county,  township  or  road 
purposes."  It  is  insisted  fihat  the  act  In  ques- 
tion Is  local  and  q>eclal.  I  cannot  perceive 
how  this  contention  can  be  sustained.  The 
act  has  none  of  the  elements  of  a  local  or 
special  law.  It  does  not  operate  upon  an  in- 
dividual, or  a  number  of  designated  Indivld- 
tuals.  or  upoi  particularly  designated  prop- 
erty. It  operates  upon  any  Individual  and 
ujrnn  any  property  that  may  come  within  its 
general  provisions.  Mr.  Cooley.  In  bis  work 
«D  CoDstitntlooal  LlmltatloDs  (page  480),  says: 
"The  authority  that  legislates  for  the  state 
at  large,  must  determine  whether  particular 
rules  shall  extend  to  the  whole  state  and  all 
Its  citizens,  or,  on  the  other  hand,  to  a  sub- 
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dlTtaton  of  tbe  state,  or  a  Mn^e  daaa  of  Its 
dtbeiM  only."  Again,  he  says  (page  481):  **U 
the  laws  be  otherwise  unobjectionable,  all  that 
can  be  required  In  these  cases  Is  that  they 
be  general  in  their  application  to  the  class  or 
locality  to  which  they  apply,  and  they  are 
then  public  in  character;  and  of  their  pro- 
priety and  policy  the  legislature  mwt  Judge." 
The  constitutional  requirement  of  equal  pro- 
tection of  the  laws  does  not  make  necessary 
the  same  local  regutatlons,  municipal  powers, 
or  Judicial  organlastlon  or  Jurisdiction.  Mis- 
souri V.  Lewis,  101  U.  S.  S2;  Virginia  v. 
Rlvea,  100  U.  8.  S13;  Bx  parte  Virginia,  Id. 
338.  The  prohibitloa  of  special  legislation  for 
the  benefit  of  Indivldoals  dees  not  preclude 
laws  (or  the  bmeflt  of  particular  dasaes;  as, 
for  example,  mechanics  and  oth«r  laborers. 
Davis  V.  State,  S  Lea,  876.  We  think  the 
case  of  Dally  Le*der  v.  Cameron,  3  Okl.  677, 
41  Pac.  (fiffi,  Is  decisive  on  tbla  point  In  that 
case  this  court  says:  "A  statute  relating  to 
persons  or  tbln^  as  a  class  Is  a  general  law. 
One  relatii^  to  particular  persona  or  things 
of  a  class  Is  special.  The  nvmber  of  persons 
upon  whom  the  law  shall  have  any  direct  tf- 
fect  may  be  very  few,  by  reason  of  the  snbject 
to  which  it  relates;  but  It  must  operate 
equally  and  uniformly  upon  all  brougtX 
within  the  relations  and  circumstances  for 
which  It  provides.  A  artatute,  In  order  to 
avoid  a  conflict  with  the  prohibition  against 
such  special  legislation,  must  t>e  general  in  Ita 
application  to  the  class,  and  all  of  tne  class, 
within  like  elrcuihstacces.  must  come  wlthla 
Its  operation."  The  statnte  In  question  In  this 
ease  does  not  operate  upon  perstms  or  tldngs 
within  a  general  dass,  but  upon  persons  and 
things  as  a  class.  It  operates  upon  all  the 
anorganized  counties,  diatrlctg,  and  reserva- 
tions within  the  te.-rltory,  and  upcm  property 
generally  within  such  unorganized  county,  dis- 
trict or  reservation,  and  operates  unifMin^ 
npoQ  sneh  several  eonntles,  districts,  and 
reservations,  and  upon  the  persons  and  things 
that  amy  be  brought  therein,  and  is.  there- 
fore, In  no  sense  local  or  spe<Hal  in  ito  char- 
acter. 

It  la  further  claimed  that  the  act  of  IW* 
violates  tile  principle  of  uniformity  in  pro- 
viding for  an  assessment  of  cattle  kept  and 
grazed  on  these  Indian  reservations  and  un- 
organized territory  at  a  different  time  from 
that  provided  for  the  assessment  of  permna) 
property  In  the  organized  counties;  that  for 
this  reason  It  unjustly  discriminates  against 
the  owner  of  such  cattle,  and  la  therefore 
void.  1  have  already  shown  It  to  be  a  fun- 
damental principle  that  the  rules  of  taxation 
shall  be  uniform.  It  Is  of  the  very  nature  of 
a  tax  that  It  should  be  assessed  according  to 
some  uniform  rules;  otherwise  it  would  be 
confiscation,  and  not  taxation.  But  this  does 
not  mean  that  the  time  and  method  of  as- 
sessment shall  be  Identical,  but  only  that, 
after  the  legislature  has  declared  what  classes 
of  pn^rty  shall  be  subject  to  taxation,  the 
rax  itself  shall  be  levied  upon  aoch,  at  0» 
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owner  thereof,  ftceotdlng  to  a  nnlform  rate 
of  TalvatloD.  0.  N.  NelBon  Lnmber  Oo.  r. 
Towa  of  tKiralne,  22  Fed.  54.  Statutory  pro- 
TlatoM  avtborfsinfc  tbe  asBessment  of  different 
cUsspe  of  property  at  different  dates,  or  of 
the  same  da  sees  of  property.  In  different  lo- 
calities, at  different  dates,  are  so  common 
tint  tbtir  nltdlty  for  this  reason  is  scarcely 
ever  called  In  qaestlon.  The  rerenne  law  of 
this  terrttM7  prorfdes  that  real  estate  sball  be 
valued  for  taxation  on  tbe  Ist  day  of  Janu- 
ary, and  that  p^sonal  property  In  the  coun- 
ties ahall  be  asaeBsed  on  the  lat  day  of  Feb- 
ruary, of  each  year.  Counsel  for  plaintiffs, 
IB  their  brief,  ask:  "What  Talld  reason  can 
be  Boxseated  why  the  property  situated  on 
these  Indian  reserratlons  should  be  assessed 
and  valued  on  one  day,  and  the  property  sit- 
uated In  the  organized  counties  should  be  as- 
sessed and  valued  on  another  day7'  1  think 
tbe  answer  to  this  question  Is  found  In  the 
langiwge  of  tbe  sopreme  court  of  Wisconsin  In 
G.  N.  Nelson  Lumber  Co.  t.  Town  of  Loraine, 
wpra.  wherein  it  s^:  "Tbe  purpose  of  tbe 
law  would  seem  to  be  to  bring  about  that 
mbstaaUal  equality  In  taxation  which  the 
ownmott  law,  as  well  aa  the  constitution,  re- 
quires. Tbe  tegUlature  was  aware  that  tbe 
logs  of  nonresidents,  as  well  as  resident  own- 
era,  were  llatde  to  be  floated  out  of  the  state 
In  the  month  of  April,  or,  If  not  ran  out  of  the 
state,  might  become  mixed  with  the  logs  of 
other  persons  In  tbe  different  streams  In  9uch 
a  manner  as  to  rander  it  quite  Impracticable 
to  take  any  separate  account  of  them  In  the 
month  of  May,  when  the  logs  of  resident 
owners  were  assessed.  Very  often  they 
would  be  beyond  tbe  Jurlsdlctfen  of  tbe  taxing 
officer  of  the  town,  and,  aa  tbe  owner  could 
not  be  reached,  and  had  no  local  agent  in  the 
flUte.  they  escape  entirely.  The  law,  by  pro- 
viding that  the  situation,  amount,  and  value 
of  the  loga  be  taken  In  April  at  tbe  place 
where  piled  or  banked,  seeks  to  put  nonresi- 
dent and  resident  owners  on  the  same  foot- 
ing." Tbe  legislature  of  this  territory,  when 
they  enacted  tbe  law  of  nndoabtedly 
taok  Into  consideration  tbe  peculiar  conditions 
and  situation  of  tbe  pr(H>erty  to  be  taxed  In 
these  reservations;  that  nearly  all  of  the  oat- 
tls  that  were  kept  on  these  reservations 
were  brought  into  tbe  territory  after  the  1st 
of  February,  and  would  be  removed  before  an- 
other listing  of  ^opeeij  for  taxation;  and, 
onleas  a  different  date  from  that  existing  In 
tbe  general  law  should  be  fixed  for  tts  assees- 
ment,  nich  property  would  entirely  escape 
taxatkm.  The  very  principle  of  uniformity 
required  that  this  distinction  in  dates  of  as- 
sessment should  be  made.  It  was  not  an  in- 
jnstlce  agalnat  the  owners  of  the  property, 
but  It  was  to  prevent  injustice  to  the  territory, 
and  to  all  Its  taxpaytng  citizens,  by  prohtblt- 
Isg  this  property  from  escaping  Its  Just  share 
<tf  tbe  burdens  of  taxation.  1  think  this  was 
«  very  proper  exercise  of  the  discretion  of 
tbe  legislature,  and  that  no  discrimination  ex- 
ists such  as  is  Inhibited  by  the  organic  act  of 


tbe  territory  and  the  act  of  congress  of  July 
80,  imsa. 

The  final  propoaltlcm  contained  In  plaintiffs' 
brief— that  relating  to  tbe  action  of  tbe  ter- 
ritorial board  of  equalization  In  raising  the 
aggregate  valuations  of  property  returned 
from  the  county  of  Kay  for  tbe  year  ItWft— 
having  been  fully  considered  and  determined 
by  tbe  court,  at  this  term,  in  tbe  case  of 
Wallace  v.  Bnllen,  52  Pac.  954,  and  held  ad- 
versely to  the  contention  of  the  plaJntiffs 
herein,  fully  disposes  of  this  point. 

For  the  reascne  stated,  upon  the  various 
points  submitted  herein,  I  am  of  the  opinion 
that  the  legislature  was  vested  with  full  Au- 
thority to  extend  tbe  revevie  laws  of  tne  ter- 
ritory over  tbe  Indian  reservations  and  other 
unorganized  territory  within  this  territory; 
that  the  act  of  was  a  proper  exercise  of 
such  authority;  that  said  act  does  not  contra- 
vene any  constitutional  or  other  established 
rule  of  taxation;  that  1  can  find  nothing  in 
this  record  showing  such  abuse  of  tbe  discre- 
tionary power  of  the  legislature  as  warrants 
our  interference;  that  the  aeaessmcDt  and 
taxation  of  plaintiffs'  property  under  said  act 
and  In  the  manner  shown  was  valid.  1 
think  that  It  follows,  therefore,  that  the  ac- 
tion of  the  court  below  in  overruling  defend- 
ants' demurrer  to  pialntifTs"  petition.  In  so  far 
as  It  related  to  the  assessment  and  levy  of 
said  taxes  for  county  purposes  and  perpetuat- 
ing the  injtmction  against  the  collection  of 
such  taxes,  was  erroneous;  and  the  Judg- 
ment of  said  court  enjololng  the  colleatlon  of 
said  taxes  should  be  reversed,  and  this  cause 
be  dismissed.  The  Judgmrat  of  tbe  district 
ODUFt  to  aHltmed. 

SCOTT  and  McATEB,  JJ.,  concur  to  the  ex- 
tent of  holding  that  the  taxes  levied  for  ter- 
ritorial and  court  expense  funds  are  valid,  but 
also  bold  that  tbe  balance  of  the  levies  are 
unauthorized,  for  tbe  reason  that  the  people 
on  these  reservations  are  not  Interested  in 
such  levies,  and  receive  no  benefit  from  tbe 
expenditure  of  the  moneys  derived  from  such 
levies.  DALE,  O.  J.,  dissents.  BIGRBR,  J., 
who  tried  tbe  case  below,  not  sitting. 


JACKSON  V.  STNGAID  et  aL 
(Supreme  Court  at  Oklahoma.    Sept  4,  189&) 
pLBoas  —  What  Cosstitctbb  —  Vauditt  as 

AGAINST  CKBDrroRS. 

1.  A  pledge  is  a  bailment  of  personal  property 
as  a  security  for  some  delit  or  engafr**nient. 

2.  The  term  "lien"  includes  every  case  in 
which  personal  iHt^rty  is  cliarired  with  the 
payment  of  a  debt,  and  a  pledge  of  personal 
property  is  a  lieu  upon  ft. 

3.  In  order  to  constitute  a  valid  pledge,  there 
must  be  an  immediate,  actual,  and  continued 
chaofte  of  po8->eesion  of  tbe  property  pledged, 
as  flgnln^t  cred'tom  or  subsequent  purchasers 
or  iDcumbiHDoers  in  good  faith. 

4.  And  sQch  a  change  of  possession  requires 
the  pledgee  to  hold  the  property  exclurively  as 
a  security  for  tbe  payment  of  tbe  debt  which 
the  property  is  pledged. 
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6.  AnA  wbere  pledgees  took  poesesaion  of  the 
property  pledged,  which  consisted  of  a  stock  of 
goods,  and  opened  them  np  for  sale  in  a  building 
rented  prior  thereto  by  the  debtora,  and  in  the 
same,  name  in  which  a  mercantile  baaioeBs  had 
heen  nm  and  was  being  carried  on  hy  the  debt- 
ors at  another  place,  and  allowed  the  debtors  to 
buy  a  large  amount  of  neW  gooda  and  place  them 
Id  the  stock,  and  all  were  being  sold  in  the  usual 
course  of  trade,  and  the  money  used  in  payment 
of  freight  on  goods,  rent  of  bnilding  leased  by 
debtors,  and  for  ahelving  and  counters,  and  oth- 
er expenses  of  the  st<H«,  and  the  remaining  pro- 
ceeds of  the  sales  deposited  in  Imnk  in  the  name 
of  the  debtOTS,  and  the  debtora  drew  on  the 
some  by  sight  draft,  and  the  remaining  balance 
was  never  drawn  out  of  the  bank  or  asked  for  by 
the  pledgees,  the  transaction  is  conclusively  held 
to  be  frauduleat  and  void  as  to  attaching  credit- 
ors who  merged  their  attachmeDts  into  a  chat- 
tel mortgage  given  by  the  debtors. 

(Sylhibos  by  the  Court.) 

Rrror  to  district  coart,  Logan  county;  be- 
fore Justice  Prank  Dale. 

.Action  by  James  B.  Klncald  and  WUllani 
Chltwood  against  Thomas  Jackson.  From  a 
JndgmeDt  for  plalDtlffs,  defendant  brings  ei^ 
ror.  Reversed. 

This  was  an  action  brought  by  defendants 
In  error  In  the  district  court  of  Logan  coun- 
ty on  the  7th  day  of  August,  in  con- 
version, against  the  plaintiff  In  error,  to 
recover  the  value  of  a  stock  of  goods  on 
which  the  plalntifts  claimed  a  pledgee's  lien, 
with  Interest  from  the  date  of  the  alleged 
conversion,  July  18,  1893.  On  the  trial  be- 
fore the  Jury  on  the  6th  day  of  April,  1895, 
verdict  was  rendered  for  James  B.  Klncald 
In  the  ^sum  of  $1,514.81,  and  for  William 
Chltwood  In  the  sum  of  $l,tt92.86.  After  mo- 
tion for  a  new  trial  was  overruled,  judgment 
was  rendered  for  the  plaintiffs  on  the  ver- 
dict. From  this  Judgment  the  appeal  is  tak- 
en. The  general  verdict  was  In  favor  of  the 
plaintiffs,  and  there  were  no  special  findings 
of  fact  The  facts  of  the  case.  In  order  to 
present  the  principal  question  urged,  resolv- 
ing all  disputes  in  favor  of  the  plaintiffs,  are 
as  follows:  For  some  years  prior  to  June 
10,  1893,  Robert  Klncald  and  Zalmon  Kln- 
cald bad  been  engaged,  as  partners,  In  the 
mercantile  business;  having  at  that  time  a 
store  at  Perry,  Iowa,  one  at  Fleasanton. 
Kan.,  one  In  Brown  County,  Kan.,  and  an- 
other at  Mound  City,  Kan.,  and  were  Inter- 
ested extensively  In  numerous  banks.  At 
Mound  City,  Kan.,  they  bad  a  large  stock 
of  goods,  and  the  business  was  run  under  the 
name  of  the  "Kegulator."  James  B.  Kln- 
cald, their  cousin,  bad  been  working  for 
them  most  of  the  time  since  1881,  and  was 
then  clerking  in  the  Mound  City  store,  and 
had  never  bad  a  settlement  with  them.  On 
that  day.  on  settlement  had,  it  was  agreed 
that  there  was  $1,370  then  due  him  for  his 
wages.  Shortly  prior  to  this,  Robert  Kln- 
cald had  gone  to  Yukon,  Okl.,  and  had  rent- 
ed a  building  Id  which  to  open  a  store,  bad 
returned  to  Kansas,  and  had  bad  $7,850 
worth,  by  Invoice,  of  the  stock  of  goods  at 
MoDDd  City  boxed  and  shipped  to  Xukon. 
On  the  same  date,  June  10,  18U3,  Klncald  A 
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Bro.  borrowed  f 1,600  of  WUUam  Cbltwood. 
and  gave  blm  tta^r  note,  pajrable  one  day 
after  datew  Kincaid  &  Bro.  not  having  the 
mon^  to  meet  these  debts,  It  waa  agreed 
that  James  B.  Klncald  and  William  Obit- 
wood  should  bold  the  stock  of  goods  ■b^ped 
to  Yukon  as  security  tberefw,  and  tbiU;  the 
money  should  be  paid  wltbln  80  days,  m 
wben  the  Strip  opened,  m  when  tte  parties 
demanded  It.  and  that  tbey  should  go  to 
Yukon,  take  possession  of  the  stock,  open 
It  up  In  the  building  rented  by  Klncald  ft 
Bro.,  and  ran  the  business  tor  Klncald  & 
Bro.,  and  under  the  style  of  the  "Regulator," 
and  U  Kincaid  ft  Bro.  could  not  pay  these 
debts  when  the  Strip  opened,  or  wben  they 
demanded  their  money,  tbese  goods  were  to 
be  theirs.  On  June  12tb  or  13th,  Klncald  ft 
Bro.  ordered  a  large  bill  of  goods,  amount- 
ing to  $1,053.  from  the  Richardson-Roberts- 
Byrne  Dry-Uooda  Company  of  St  Joseph, 
Mo.,  and  these  goods  were  shipped  to  Xukon, 
OlO,  to  Klncald  ft  Bro.,  received  by  Kin- 
caid ft  Chltwood,  and  pnt  in  with  the  old 
stock;  and  during  the  latter  part  of  the 
month  the  store  was  opened,  and  the  old 
and  new  goods  sold  together.  In  the  usual 
course  of  trade.  The  business  was  eontln- 
ned  In  this  manner  until  the  19tb  day  of 
July,  1893,  when  the  Sims  Grocery  Company 
and  the  Blcbardson-Roberts-Byme  Dry-Goods 
Company  brought  attachment  suits,  the  first 
to  recover  the  sum  of  $1,020,  and  the  latter 
the  sum  of  $2,773,  and  attochment  orders 
were  Issued  and  levied  on  the  stock.  Dur- 
ing the  time  the  store  was  run  In  this  man- 
ner, about  $400  or  $500  worth  of  goods  was 
sold,  and  the  money  was  used  In  paying 
freight  on  goods,  for  shelving  and  counters, 
for  rent  of  store  and  other  expenses  of  the 
business,  and  the  balance  was  deposited  In 
bank  In  the  name  of  Klncald  ft  Bro..  and  they 
di-ew  out  from  the  same,  by  draft,  $200;  and 
the  balance  of  the  deposit,  about  $40,  re- 
mained in  the  bank,  and  was  never  asked 
for  by  Klncald  &  Chltwood.  Robert  Kln- 
cald had  directed  Kincaid  ft  Chltwood  to  de- 
posit the  proceeds  of  the  sales  In  the  bank 
at  Yukon,  and  let  It  accumulate  there  to 
pay  the  bill  of  the  Rlchardson-Roberts-Byme 
Dry-Goods  Company.  On  July  17,  1893,  the 
Hood  ft  Klncald  Bank  at  Pleasanton,  Kan., 
and  of  which  Robert  Klncald  was  a  member, 
failed,  and  this  almost  Immediately  led  to 
the  Insolvency  of  Kincaid  ft  Bro.  Un  July 
17th  Chltwood  left  Yukon  for  Mound  Oity, 
ICan.,  and  never  returned  to  Oklahoma.  On 
leaving  he  told  James  B.  Klncald:  "Hold  the 
fortl  Yon  sell  the  stock  of  goods  until  1 
get  back,  or  until  I  bear  from  you." — and 
never  gave  blm  any  other  directions  on  the 
subject  Shortly  afterwards  James  B.  Kln- 
cald returned  to  Kansas,  and  never  went 
back  to  Yukon.  On  July  20,  1893,  Klncald 
&  Bra.,  through  Robert  Klncald,  who  was 
manager  of  the  business,  gave  the  Rlchard- 
son-Roberts-Byme Dry-Goods  Company  and 
the  Sims  Grocery  Company  a  ebanel  mort- 
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gage  on  the  stock  of  goods  at  Yukon  to  m- 
care  tbe  anm  of  ^67S.«£,-^l,020.48  to  the 
SlmB  Grocery  Company,  and  f 1,663.14  to  the 
Ricbardson-Roberts-Byme  Dry-€U>oda  Ocnn- 
•  pany.  Tbey  Immediately  filed  the  chattel 
mortgage,  received  the  stock  of  goods  from 
the  sheriff,  who  held  it  nnder  the  attach- 
ments, advertised  It  for  sale  as  provided  by 
law,  and  sold  the  stock.  William  Chltwood, 
after  he  returned  to  Kansas,  on  July  18, 
18H3,  and  after  be  had  learned  of  the  failure 
of  Klncald  &  Bro.,  asked  for  his  money. 
James  B.  Klncald  never  made  any  demand 
for  his.  Later  on,  a  tract  of  land  In  Kan- 
sas, which  was  heavily  mortgaged,  vras  deed- 
ed to  James  B.  Klncald,  the  consideration 
stated  In  tbe  deed  being  Vl,:i70,  but  Is  testi- 
fied by  blm  to  have  been  taken  as  security 
for  his  debt.  Considering  tbe  land  worth 
no  more  tban  the  mortgage,  and  desiring  to 
qualify  himself  to  enter  land  In  the  Cherokee 
Strip,  he  deeded  this  land  to  bis  wife,  the 
consideration  stated  in  this  deed  being  ^2,- 
000.  The  verdict  being  for  plaintiffs,  the 
facts  with  reference  to  badges  of  fraud  and 
intentional  fraud  upon  creditors  need  not  be 
considered.  This  suit  was  brought  to  recover 
the  amonnt  of  the  claims  of  James  B.  Kln- 
cald and  WUllam  Ohitwood  against  this 
vto<ft  at  Tvkon,  OU. 

Keatm  A  CottMal,  tor  pUlnttff  In  error. 
George  Gardner  and  EL  N.  Smith,  for  defend- 
ants la  errw. 

BIEHBR,  J.  (after  sUting  the  facta).  The 
first  error  assigned  for  a  leversal  of  the  judg- 
ment In  this  case  Is  tbe  refusal  of  the  court 
to  give  the  Instractlon  presented  by  defend- 
ants below  to  the  Jury,  to  return  a  verdict  In 
favor  of  the  defendants.  The  defendants 
presented  their  case  to  tbe  trial  court  on  two 
theories:  First  That  the  transaction  be- 
tween Klncald  &.  Chltwood  and  Klncald  & 
Bro.,  under  the  undisputed  facts  of  the  case, 
must  be  held  fraudtUent  In  law,  on  account 
of  the  failure  of  the  pledgees  to  take  aAual 
and  Immediate  possession  of  the  property, 
and  maintain  actual  and  continued  posses- 
ion thereof,  under  section  266S,  St;  that  as 
tbe  plaintiffs  held  tbe  goods  for  sale  in  the 
usual  course  of  trade  for  Klncald  &  Bro., 
and  received  new  goods  for  them,  to  be,  and 
which  were  being,  disposed  of  In  the  same 
manner,  and  let  tbe  money  be  used  by  Kln- 
cald &  Bro.  for  other  purposes  than  to  pay 
the  debt  for  which  the  property  was  a  secu- 
rity, the  pledge  was  defeated.  Second.  If 
this  theory  was  not  sustained,  that  there  was 
a  fraudulent  Intent,  which,  under  section 
2662  of  the  Statutes,  defeated  the  pledge. 
Tbe  plaintiffs  claim  that  the  facts  presented 
only  a  question  of  the  good  faith  of  tbe  trans- 
action, and  was  a  question  to  be  submitted 
to  the  Jury,  whose  determination  would  set- 
ae the  question,  as  a  disputed  question  of 
fact  The  court  adopted  the  plaintiffs'  view 
of  the  case. 


Section  2062,  referred  to,  provides  as  fol- 
lows: "Every  transfer  of  property  or  charge 
thereon  made,  every  obligation  incurred,  and 
every  Jadlclal  proceeding  taken,  with  Intent 
to  delay  or  defraud  any  creditor  or  other  per- 
son of  his  demands,  is  void  against  all  cred- 
itors of  the  debtor,  and  their  successors  in 
interest,  and  against  any  persons  upon  whom 
the  estate  of  the  debtor  devolves  in  trust  for 
the  benefit  of  others  tban  tbe  debtor."  Sec- 
tion 2668  is  as  follows;  "Every  transfer  of 
personal  property  other  than  a  thing  In  ac- 
tion, or  a  ship  or  cargo  at  sea,  or  in  a  foreign 
port,  and  every  lien  thereon,  other  tban  a 
mortgage,  when  allowed  by  law,  and  a  con- 
tract of  bottomry  or  respondentia  Is  conclu- 
sively presumed.  If  made  by  a  person  having 
at  the  time  the  possession  or  control  of  the 
property,  and  not  accompanied  by  an  Imme- 
diate d^Ivery,  and  followed  by  an  actual  and 
continued  change  of  possession  of  the  things 
transferred,  to  be  fraudnlent  and  therefore 
void,  against  those  who  are  bis  creditors 
while  he  remains  in  possession,  and  the  suc- 
cessors In  Interest  of  such  creditors,  and 
against  any  person  on  whom  his  estate  de- 
volves In  trust  for  the  benefit  of  others  than 
bimself,  and  against  purchasers  or  incum- 
brancers in  good  faith  subsequent  to  the 
transfer."  It  will  be  observed  that  these  two 
sections  of  the  statnte  denounce  two  separate 
characters  of  fraudulent  transfer,  and  make 
two  dear  and  well-defined  divisions  of  such 
cases.  The  first  class  Is  where  the  transfer 
Is  made  with  the  fraudulent  intent  to  delay 
creditors.  The  Intent  there  Is  the  gist  of  the 
fraud.  It  Is  the  primal  thing.  And  that,  nn- 
der section  2666,  Is  a  question  of  fact,  and  not 
of  law.  The  second  class  of  such  transfers 
Is  tbe  one  provided  by  section  2663,  and  that 
makes  the  transfer  conclusively  fraudulent 
where  It  Is  not  followed  by  an  actual  and  con- 
tinued change  of  possession,  and  the  matter 
of  Intent  here  la  not  an  ingredient  of  the 
fraud.  It  makes  no  difference  what  the  In- 
tent may  be,  under  this  section,— whether  It 
Is  good  or  bad.  The  law  has  prescribed  the 
rule,  regardless  of  any  intuit,  and  that  rule 
is  that  tbe  transfer  Is  fraudulent  unless  ac- 
companied by  an  actual  end  continued  change 
of  possession  of  the  things  transferred. 
Many  statutes  of  frauds  make  tbe  Intent  one 
of  the  Ingredients  of  the  fraud  In  the  latter 
class  of  cases,  and  make  the  fallnrfe  to 
change  the  possession  only  a  badge  of  fraud, 
or  a  presumption  of  fraud,  which  may  be 
overcome  by  proof.  The  Nebraska  statnte, 
for  example,  provides  that  the  transfer,  un- 
less accompanied  by  an  Immediate  delivery, 
and  followed  by  an  actual  change  of  posses- 
sion, "shall  be  presumed  to  be  fraudulent  and 
void."  Under  such  a  statute  there  Is  no  con- 
clusive presumption  of  fraud,  as  there  Is  nn- 
der OUTS,  and,  of  course,  authorities  under 
such  a  statute  would  not  be  In  point  in  a 
case  which  arises  under  our  statute. 

It  Is  claimed,  bowever,  by  defendants  bk  er- 
ror that  the  case  at  bar  does  not  corns  with- 
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to  Mcttoa  2068,  hecuue  tbia  !■  »  earn  of 
lAe^,  tnd  omr  Matvte  obI^  prorldea  wttfa 
reference  to  taoBfeEB  of  personal  propdrty 
and  lleiH  theaeoa.  and  tbat «  pledee  Is  n^tber. 
TbiB  10  the  vox  fouDdatkm  of  tbe  ptalnUflta' 
qam.  Can  the  position  be  aostalned?  Ii  « 
pledge  a  Uen  vpon  v*o9ertj,  within  tbe  aee- 
tifm  iO.  the  statute  (section  2003)  which  we  are 
now  cfnsldwing?  A.  "pledge"  to  defined  to  be 
a  baUmeaf  of  personal  property  as  a  aecn- 
Tlty  fw  Boaa  debt  w  engagement.  Jwes, 
Pledgea,  f  1;  And,  iMvr  Diet  Tbe  term 
"Ilea"  Inchides  erery  case  In  which  peimnal 
at  real  property  to  charged  with  tbe  payment 
of  a  debt  SuDlvan  v.  Katlroad  Co.,  Fed.  Cas. 
No.  And.  Law  Diet  These  antborl- 

tiea  we  think  sufficient  to  fully  eatabllsb  the 
pnposttloD  thfd  a  pledge  to  a  Hen.  In  fact, 
It  would  be  a  stsalned  and  unwarranted  coo- 
•troctloa  to  pUoe  npon  thto  sectloo  to  say 
that  It  waa  noL  It  would  require  an  unusual- 
ly strong  i>reeentmes3t  of  the  matter  to  make 
OS  bdlere  tiiat,  while  tbe  l^stature  were  so 
Idain  and  direct  In  deaoundng  fzaudulmt 
transfws  and  lima  upon  pcoperty,  when  In 
fact  they  adopted  the  very  strongest  statnte 
on  thto  onestloai,  they  left  tbe  dooi  to  that 
Twy  ctoss  of  frauds  so  widely  open  by  slm- 
jdy  allowing  tbe  partlae  to  tbe  fraud  to  call 
the  tnasaotfcm  1^  the  nsme  of  "pledge,**  and 
fberebr  defeat  the  purpoeee  oi  the  statute. 
The  kglslatnre  bad  no  such  Intention,  and 
the  statnte  has  so  such  mcanlnc.  It  Inclndes 
a  ptodge,  as  «dl  as  evesy  otbet  character  of 
transfor  and  lien  Now,  was  there  an  actual 
and  continued  change  of  poaeessloa  of  the 
X«operty?  There  to,  as  we  tie  considedDg 
the  taea,  mo  question,  no  dispute,  as  to  the 
faetSb  Tbe  general  venllct,  without  special 
flndlngs,  has  resolTed  all  questtoos  of  fact  In 
CsTor  of  tbe  plalntlflCs  bdow.  Both  of  tbnn 
tasttty  ttet  the  agremnt  waa  that  this  prop- 
arty  sbecdd  bo  taken  to  secure  tbe  indebted- 
ness due  tboB.  It  had  already  been  shipped 
to  Tnkea  as  tbe  imiperty  of  Klncald  St  Bm. 
Ktaieald  &  Bm.  bad  rented  tbe  store  building 
to  otea  tbe  bualness  In.  They  went  there 
and  epoted  np  the  stock.  They  opened  the 
store  In  tbe  name  of  the  "Regulator."  wblch 
was  the  name  of  the  abwe  of  Klncald  &  Bro. 
They  reertved  a  torge  invt^  of  goods  pur- 
chased by  Klncald  &  Bra  They  put  the  old 
and  the  new  goods  together  In  thto  store  of 
Ktttcald  &  Bto.,  and  sold  them  for  Klncald 
A  Bra  tai  the  usual  course  of  trade.  In  tbe 
same  nuuiner  that  tbe  business  bad  been  car- 
ried on  before  tbe  alleged  pledge  was  al- 
tered Into.  Finally,  and  to  eternally  cHnch 
tbe  tiansactloB,  they  deposited  these  mcmeyB 
In  the  bank  la  tbe  name  of  Klncald  ft  Bm, 
and  permitted  them  to  draw  upon  thto  fund, 
and  to  div«t  tbe  proceeds  of  the  sale  of  these 
goods  to  othOT  purposes  than  those  for  which 
they  ven  alleged  to  be  pledged,  and  tbU  con- 
tinued ufi  to  tbie  time  they  were  sebsed  by  at- 
tachment Whose  possession  was  thia,  when 
held  under  such  drcumstances?  Tbat  the 
poasessbn  eC  the  agent  to  the  possession,  of 


bto  principal  to  tea  deiaenfauiy  to  require  Che 
<4tatioB  s(  authoElttea  We  wUl»  howwer, 
ette  the  following:  Bw^  Evans,  A<.  p.  830; 
Bump.  P»ud.  OoaT.  IM;  Stoddard  But- 
ler, 20  Wend.  507.  The  foundation  and  polkgc 
of  tbe  rule  that  these  must  be  an  actual  and 
continued  change  of  pesseostoa  at  the  prop- 
erty, in  wda  to  affect  tbe  righto  of  creditote 
and  subsequent  tranafen,  to  to  prevent  the; 
beneflctol  use  of  the  property  by  tbe  debtor. 
Bump,  Fnwd.  Oc»t.  ISA  Thto  foicU»le  lan- 
guage to  used  on  tbto  subject  by  Ur.  Justice 
Branson  In  tbe  ease  of  Stoddard  t.  Butler, 
supra:  "But  H  to  said  tiiat  the  voideea  made 
the  Tender  their  agent,  and  that  the  posses 
slon  of  the  agent  to  tbe  pessessten  at  the 
prlnc^L  Thto  to  not  a  new  darlee  to  get 
round  the  statute,  but  If  It  succeed  thto  wUl 
be  a  new  and  most  fortunate  era  (or  fraudu- 
lent debtora  They  can  place  their  goods  be- 
yond the  reach  of  creditors,  and  stlU  retain 
tbe  ben^otal  enjoyment  provided  tbe  frlead 
who  takes  the  transfer  will  declare  the  ven- 
dor Us  agent  Bodi  an  attempt  to  cheat  the 
tow  cannot  succeed.**  It  wUI  be  obaerred 
tint  In  this  case  the  teamed  Justice  polnu  to 
an  ezceptkm  to  tbe  rule  where  the  poesce 
ston  of  tbe  agent  oanpot  strictly  be  beld  to 
be  tbe  pesseasloa  of  tbe  prlncfpaV  but  thto 
exception  Is  made  to  prevent  itendnlent  trans- 
ten,  and  not  to  asstot  them,  as  to  sought  lo 
be  doM  to  tile  case  at  bar.  Farther  on  In 
tbto  ease  the  learned  Jnsltee;  partly  quoting 
from  Chief  Justice  Kent  nnd  partly  In  Mi 
ovm  language,  said:  "  Tbe  attempt  to  screen 
these  constant,  esaeattol.  «nd  oondvslve  acts 
at  ovnmrshlp  under  tho  aatbortty  of  an  aceat 
to  a  shallow  artifice  dsetltBte  even  td  the 
merit  of  planslblUty.'  Th«e  must  be  an  at-* 
tual  and  sirtwtantlal  change  of  possesslsa. 
A  dlvldfd  atJoym«t  wUeb  leaves  the  ven- 
dor to  sffpeax  to  the  wwld  as  owner,  will  not 
answer.  In  Paget  v.  Percfaard,  1  Be^.  209. 
the  ptatntlfTs,  on  toklne  a  Mil  of  ale  of  a . 
Mra  Spencer,  who  kept  a  pnbUc  hons^  pot  a 
third  person  la  posnesatea.  But,  tt  iw>earlBff 
in  evidence  tbat  tbe  vendor  had  been  permit- 
ted to  sell  Uquoi.-  In  the  usual  way  of  bar 
trade.  Lord  Kenyon  bald  tbe  sale  void  as 
against  creditors,  and  nonsuited  the  ptotn- 
tlffa."  Tbe  Bum  that  could  be  nlA  of  tbe 
possession  of  Klncald  dc  Ohltwood  Is  that 
they  had  the  goods  la  their  custody,  but  they 
were  retolning  such  custody  for  tlw  bewA- 
dal  use  of  Klncald  A  Bro.  Th^  were  not 
holding  possession,  actually,  fnlly,  abaoltitriy, 
and  conHnnonsly.  for  tbMnseftves.  It  was  cer- 
tainly nothlm  more  than  a  j^nt  possonsloa, 
and  that  to  not  aaflOdent  under  tbe  Btotuta. 
Bump,  Fmud.  Gonv.  p.  137.  In  the  case  of 
StUra  V.  Shumway,  16  Tt  433,  which  pre- 
sMtto  many  marlm  ot  rimllarity  of  possession 
and  beneficial  use  to  the  case  at  bar,  tbe 
learned  court  said:  "Tbt-y  all  oontlnued  to 
live  upon  the  farm  a*  before.  The  reodor 
worked  upon  It  and  both  the  vendor  and  ven- 
dee used  the  mare  and  oxen,  and  the  young 
stock  was  pastured  on  the  farm.  The  VBtbai 
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asreetoent  tietweeo  Wait  and  ttie  pMntlff.  or 
between  tbe  plaintiff  and  liii  tetber,  can  haTC 
no  effect  In  cbaoglng  the  poBSeBSlon.**  In  tiw 
case  of  Re^  t.  McGlure,  ft  Cal.  612,  tba 
debtor  made  a  trenafer  to  tbe  parcbaser  for  a 
THluable  eODSfdetatlon,  and  be  started.  In  com- 
pany wl^  the  debtor  and  othen,  to  more  the 
proper^,  which  conblsted  of  cattle,  to  another 
connty.  The  vendor  and  bis  family  accom- 
panied them,  but  did  not  assist  In  drivtog  the 
cattle.  The  cattle  were  attached  by  cred- 
itors, and  on  trial  a  verdict  was  had  for  the 
purchasers.  The  conrt  sold:  "The  vmlict  of 
the  jury  ibonM  have  been  set  aside  hj  the 
conrt  below.  The  drcumstances  dlsdosed  by 
tbe  erideuce  do  not  amount  to  tint  ehnnge  of 
possession  required  by  1^  statute,  rme  con- 
flict In  the  evidence  ai  to  the  alleged  frand 
In  the  mle  of  the  cattle.  If.  Indeed,  there  lie' 
any  conflict  at  aU,  la  not  suhstantlat  In  Its  diar- 
aeter.  The  sale  tres  plainly  fnraduleot  Tbe 
Jnry  must  have  mbnmdenrtood  the  testi- 
mony hi  tbe  case,  rmelr  verdict  can  be  ae- 
counted  for  bi  no  other  way."  Ooncnrrent 
possenton  Is  not  Buffldent  nnder  such  a  stat- 
ute. On  this  But^ect  Walt,  Fraud.  Oonv.  | 
398.  says:  '^e  anthorlttes  seem  to  be  al- 
most unairimons  In  holdfng  that  ctmcnrrent 
poemslon  by  the  ^^ndor  and  the  vendee  wH! 
not  satisfy  the  rule  or  tbe  stetnte  requiring  a 
chai^  of  poHBeaslon.  "niere  cannot.  In  such 
case,'  said  Duncan,  J.,  'be  a  conmrrent  pas- 
session.  It  mwt  be  exclmlve.  or  It  would, 
by  the  policy  of  the  law,  be  deemed  colorable.* 
Ajtaln.  It  Is  said  to  be  *mere  mockery  to  put 
another  person  to  keep  pompsstmi  Jointly  with 
the  fOrniCT  owner.'  In  Wordall  f.  Smith.  1 
Camp.  8S2,  Lmd  Ellenboroufth  observed:  To 
defeat  the  execntton  by  a  bill  of  sale,  there 
must  appear  to  have  been  a  bona  Ade,  sub- 
stantial chanjre  of  possession.  *  *  *  A  coo- 
cnrrmt  possessloa  wttb  the  ■sslgnor  Ib  col- 
orable. There  must  be  an  eichistve  posses- 
sloa under  the  aMiftnment  or  It  is  fttradulHit 
and  void  as  against  creditors.*  So  It  Is  no 
change  of  possession  to  leave  tbe  property  In 
charge  of  the  vendor's  agent"  This  statirte 
demands  not  fsnnal,  bat  sobstantlal,  change 
of  possession.  It  Is  not  the  ftmn  of  the  trane- 
actlon,  but  the  merit  of  the  transaction,  that 
the  sta^ite  looks  to.  Remedial  statotee,  etat- 
ntes  which  are  aimed  at  the  protection  of  the 
rights  of  parties,  are  not  to  he  defeated  In 
their  operation  mere  forms.  It  requires  a 
performance  In  suhstanee.  ratlier  than  In 
form,  to  satisfy  tt  On  this  subject.  In  the 
case  of  Waller  v.  Oralle,  8  B.  Mon.  11,  It  Is 
said:  "An  sctoal  change  of  posfieflsioD,  eo 
far  as  the  thing  sold  Is  susceptible  of  tt,  Is 
absolutely  necessary  to  the  validity  of  the 
sale,  as  to  creditors  and  subeequent  purchas- 
ers, whenever  tbe  vendor  at  the  time  of  the 
SRie  Is  In  possession  of  the  property.  And 
this  transmtttatton  of  possession,  to  be  ef* 
fectual.  must  not  be  merely  nominal  or  mo* 
mentary.  but  mtist  be  real,  actual,  and  open, 
and  such  as  may  be  publicly  known."  In  the 
ease  of  Stevens  v.  Irwin.  IS  Oal.  608,  the 


eoort,  wUle  holding  that  the  statute  was  ochd- 
piled  wftb  In  that  case,  stated  bi  forcible  lan- 
guage what  was  meant  by  **diai^  of  pos- 
■essloD.*'  It  tiiere  said:  '^e  loonttmied 
change  ot  possession,'  tlien,  does  not  mean  a 
contlnuaDce  for  all  time  of  this  possession,  or 
a  perpetual  ezdusloii  of  all  use  or  contnri  of 
the  property  by  Oks  (Sis^Dal  vendor.  A  rea- 
smable  oonstmction  ninst  be  given  to  tUs 
language.  In  analogy  to  tbe  doctrines  of  the 
oowts  holdhig  tbe  general  prtoclples  tran- 
scribed Into  the  statute.  The  delivery  must 
be  made  of  the  property.  The  vendee  must 
tske  tbe  actual  poaaesrion.  That  possession 
must  be  open  snd  unequivocal,  earning  with 
It  the  usual  marks  and  IndJcsttons  of  owner- 
lAIp  by  the  vender  It  must  be  anch  as  to 
give  evldrace  to  the  wwld  of  the  claims  of 
the  nsw  ownsr.  Be  most.  In  other  wcwds,  be 
In  the  usual  rdathm  to  the  property  which 
owners  of  goods  occupy  to  their  ipi^erty. 
This  poaseasloB  must  be  ooDttnaoos,  not  taken 
to  be  surrendered  back  again;  not  formal, 
but  snbstantlal.*'  In  tbe  ease  ef  Mead  r. 
Noyea,  44  Conn.  487,  the  sapreme  court  In 
that  ease.  In  the  able  and  learned  opinion  of 
Mr.  Ohfef  3mt\ee  Park,  la  reventag  tbe  Indr 
ment  of  the  trial  conrt  la  suatahilng  the  trans-  • 
fer.  Bald:  **Now,  whstber  then  has  been  a 
change  of  poosearion  ct  persoaal  iwoperty  fol- 
lowing a  sale  In  any  case,  so  that  the  sale  will 
be  valid  aa  against  tbe  creditors  of  the  ven- 
dor. Is  a  mixed  question  of  law  and  fSet. 
After  the  facta  are  aM  ascertained,  the  law  de- 
tarmlnes  wheth^T  or  not  these  baa  been  soeh 
a  change  of  possession.  It  Is  not  enongb  that 
the  sale  was  bona  fldew  It  is  not  enough  that 
there  was  a  formal  change  of  the  possession 
of  the  property  acoompanyhig  the  sale.  Tbe 
law '  reqnhv  an  open,  visible,  pennaaoit 
change  of  the  poascsslon,  to  mske  the  sale 
good  aa  agataist  the  vendor'a  creditors,  except 
hi  oertaln  cases  for  which  tbe  law  has  pro- 
TMed.  We  think  the  conrt  erred  la  applying 
the  law  to  tbe  facta  of  this  case.  The  facta 
4o  not  wanant  the  conctasioii  to  which  the 
eourt  cane.  A  vendee  be  In  posaonston 
of  property,  as  between  hdauelf  and  the  ven- 
dor, and  still  bis  posseaston  may  not  be  son- 
dent  to  protect  the  property  from  the  ven- 
dor's creditors.**  Upon  the  qneMlon  as  to 
whether  or  not  the  eaae  is  determined  by  a 
matter  of  good  faith,  or  whether^  the  facts 
betaf  ondlapuled.  It  Is  a  iinestloa  of  law,  for 
tiw  court  to  determine.  It  Is  stated  In  this 
opinion,  partly  qootlhg  from  prior  ofrtntoaa  of 
the  same  court:  *^e  enJoym«rt  sf  tbe  tbteg 
purchased  is  generally.  If  not  always,  the  ob- 
ject the  ptirchaser  has  in  view;  and  bis  neg- 
lect to  take  possession  Is  therefore  so  un- 
usual and  contrary  to  general  experience  as 
to  be  very  strong  erldeoce  that  tbe  purchase 
was  only  colorable,  and  not  re«L  And  the 
reason  of  extending  It  from  a  mere  rule  of 
evidence,  csltlng  tt  a  t)ad«e  of  fraud'  only,  and 
arbitrarily  declaring,  aa  matter  of  law,  tiiat  It 
rendered  the  sale  void  aa  to  credlters.  not- 
wlthstaadlng  tbe  blgheat  trrfcleues  of  the  hon- 
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esty  of  the  Bale,  b  became  It  baa  been 
thought  better  to  take  aw^  the  temptattob  to 
practice  fraud  than  to  Incur  the  danger  arte* 
Ing  from  the  fiudUty  with  which  testimony 
may  be  manufactured  to  show  that  a  sale 
was  honeat.  •  •  •  And  as,  In  applying  the 
mle,  we  mnat  look  beyond  tlie  good  Coith 
or  the  secret,  technical  features  of  the  tmn»> 
acticm,  so  purchasers  most  leom  and  under- 
stand that  If  they  purcbaae  property,  and, 
without  legal  excuse,  permit  the  possession 
to  remain  in  fact,  or  apparently  and  visibly, 
the  same,  or.  If  changed  for  a  brief  period, 
to  be  lu  fact,  or  i^ar«itly  and  visibly,  re- 
stored, and  thereafter  In  fact,  or  apparently 
and  visibly,  continued  as  before  Uie  sole,  tbey 
hazard  Its  loss  t)y  attainment  for  the  debts 
of  the  vendor,  as  still,  to  the  view  ot  the 
worid,  and  In  Qie  eye  of  the  law,  as  It  looks 
to  the  rights  of  creditors  and  the  prevention 
of  fraud,  his  property.  *  *  *  But  the  court 
bas  found  that  the  sale  was  made  tai  good 
faith,  and  such  vre  are  bound  to  consider  It. 
Sdll  these  circumstances  require  that  It  should 
clearly  appear  that  there  was  an  actual,  visi- 
ble, and  permanent  change  In  the  possession 
of  the  property.  Was  there  such  a  change 
In  the  possession?  As  said  Judge  Hlnman  In 
the  similar  case  of  Potter  v.  Payne,  21  Conn. 
877,  we  are  to  consider  the  possessi<ni  as  a 
stranger  to  the  sale  would  regard  It  Whom 
would  a  stronger  have  considered  In  posses- 
sion In  this  case?  He  would  have  seen  the 
borse,  harness,  and  wagon  continuing  to  re- 
main in  the  same  place  where  tbey  had  previ- 
ously been  kept.  He  would  have  seen  the 
vendor  using  th&n  about  bis  business,  and 
for  the  benefit  of  his  family,  apparently  In  the 
same  way  as  before.  He  would  have  seen 
him  feeding  the  borse  and  caring  for  the 
property,  using  It  In  the  transportation  of 
lumber,  coal,  and  other  materials,  predsely 
as  if  he  was  the  owner  of  the  property.  He 
would  have  seen  these  acts  repeated  and  con- 
tinued down  to  the  time  of  the  attachment. 
We  ere  unable  to  discover  anything  which 
would  lead  a  stranger  to  the  sale  to  suppose 
that  there  had  been  a  change  in  the  posses- 
sion and  ownership  of  the  property.  We 
must  therefore  regard  the  sale,  under  the  rule 
we  have  stated,  as  void  against  the  attaching 
creditor.  The  excuse  of  the  vendee  for  per- 
mitting the  vendor  to  use  the  proiperty  ap- 
parently as  his  own  after  the  sale  Is  (dearly 
liuniffldent  Such  excuses  la  slmtter  cases 
have  been  repeatedly  declared  Insufficient  to 
saiasfy  the  law." 

Now,  it  will  be  observed  that  these  cases 
from  New  York,  Kentucky,  California,  and 
Connecticut  are  cases  which  involve  the 
question  of  the  sufficiency  of  the  possession 
to  sustain  a  sale,  while  the  case  at  bar  was 
simply  one  where  the  property  was  sought 
to  be  pledged  as  security.  We  do  not  re- 
gard this  distinction  as  making  any  dltfer- 
ence  In  the  principle  to  be  applied.  The 
change  of  possession,  under  the  statute,  must 
be  the  same  where  the  transaction  is  a  lien 


other  tbui  a  mortgage  as  where  it  Is  a  saleu 
And  the  transferror  must,  during  the  time  of 
the  existence  of  the  lien,  be  deprived  of  his 
ben^dal  uae  of  the  property  as  fully  as  In 
the  caae  of  a  sale.  We  can  aee— and  in  fact 
there  can  be— no  difference,  upon  tbia  feature, 
in  the  cases  cited  and  the  caae  at  bar,  be- 
cause of  the  fact  that  In  those  cases  the 
partial  possession  which  the  vendor  had  was 
actually  exrawised  by  him  personally,  for 
tbe  possession  of  the  debtom  in  this  case  by 
their  agenta  remained  substantially  their 
own  possession.  In  fact,  we  consider  the 
case  at  bar  a  stronger  case  than  those  cases, 
for  in  those  cases  tbe  transfer  was  of  arti- 
cles of  property  not  consisting  of  merchan- 
dise to  be  sold,  changed,  and  substituted  in 
the  usual  course  of  trade,  as  in  the  present 
case.  It  a  distinction  la  to  be  made,  it  cer- 
tainly should  be  in  favor  of  this  latter  class 
of  cases;  for  tbe  oi^ortuni^  for  the  prac- 
tice of  dec^tlon  and  fraud  being  greater,  by 
the  ownw  being  allowed  to  sell  tbe  goods  and 
substitute  othen  in  their  place,  the  rule.  If 
to  be  different,  should  be  made  so  by  being 
more  rigidly  enforced.  The  same  rule  which 
we  gather  from  these  cases,  where  the  trans- 
action was  a  sale,  obtains  in  chattel-mort' 
gage  caaes  when  the  transaction  ia  a  se- 
curity for  a  debt,  under  a  statute  which  re- 
quires an  actual  and  continued  ctmnge  of 
possession  to  make  the  security  valid.  This 
is  the  character  of  the  Nebraska  statute,  and 
there.  In  the  case  of  Brunswick  v.  McClay,  7 
Neb.  137,  the  action  was  to  recover,  by  tbe 
mortgagees,  certain  blUlard  tebles  and  ac- 
companying furniture.  Tbe  mortgagees, 
.through  their  agent,  had  gone  to  the  saloon 
of  tbe  debtor,  and,  with  bis  assent,  taken 
nominal  possession  of  the  property,  and  had 
put  them  In  charge  of  a  third  party,  who  was 
then,  and  for  a  long  time  afterwards  was,  in 
the  debtor's  employ.  The  court  said  of  the 
transaction:  "The  tables  were  not  removed 
from  the  saloon,  but  remained  there  In  their 
usual  place,  and  were  used  by  Graham  In 
his  business,  and  to  his  profit,  precisely  the 
same  as  be  did  before  Hull  [the  agent  of  the 
mortgagees]  went  there,  and  until  after  the 
levy  was  made.  This  shows  beyond  a  doubt 
that  the  'actual  and  continued  change  of  iM>f<- 
session'  which  the  statute  requires  to  pre- 
vent the  presumption  of  fraud  was  entirely 
wanting."  It  will  l>e  remembered  that  the 
Nebraska  statute  made  the  continuance  of 
possession  by  the  debtor  only  a  presumption 
of  fraud.  Otherwise  this  decision  is  entire- 
ly applicable  to  cases  of  liens  othw  than 
mortgages  under  our  statute. 

Tbe  cases  we  bare  thus  far  cited  have  all 
— except  the  Nebraska  case,  which  we  have 
cited  in  this  connection  because  of  the  direct 
bearing  on  the  question  as  to  what  satlsfieO 
the  requirement  of  actual  and  continued 
change  of  possession— l>een  cases  of  sale; 
and  we  would  consider  these  authorities  am- 
ply sufficient  to  sustain  the  view  we  take 
of  ttai4  case,  without  any  where  the  qvestltm 
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was  considered  upon  a  case  of  pledge.  The 
ReportB,  however,  are  not  without  cases 
where  the  principle  was  considered  In  Its  ap- 
plication to  a  pledge.  The  question  as  to 
the  validity  of  a  pledge,  where  the  change 
ot  possession  was  not  actual  and  continu- 
ous, and  where  the  right  of  disposal  and 
substitution  was  allowed,  was  most  ably 
and  exhaustively  considered  by  the  supreme 
court  of  the  United  States  In  the  case  of 
Casey  v.  Cavaroc,  96  U.  S.  467.  In  that  case 
Charles  Cavaroc,  Sr.,  was  the  president  of 
the  National  New  Orleans  Banking  Assoda- 
t!on,  which  was  largely  indebted  to  the  Cred- 
it Hobiller  of  Paris,  which  was  represented 
In  New  Orleans  by  Cavaroc  &  Son,  their 
agents.  Cavaroc  directed  the  discount  clerk 
the  bank,  who  bad  charge  of  its  notes,  to 
select  securities  to  be  pledged  to  the  Credit 
Moblller.  The  clerk  selected  the  securities, 
and  placed  them  lu  an  envelope  by  them- 
selTes,  and  handed  them  to  Mr.  Cavaroc,  for 
Cavaroc  &  Son,  who  handed  them  to  the 
cashier  of  the  bank  for  safe-keeping.  As 
some  of  the  secnrltles  soon  matured,  they 
were  taken  out  of  the  envelope  for  collec- 
tion, and  Cavaroc  had  them  collected  and 
renewed  In  the  usual  manner  by  the  dis- 
count clerk.  To  lacllitate  the  handling  of 
the  notes,  and  to  avoid  going  to  the  cashier 
when  a  note  became  due,  after  a  few  days 
the  securities  were  handed  back  to  the  dis- 
count clerk,  in  the  envelope,  In  order  that 
he  might  more  conveDiently  attend  to  their 
collection  and  renewal.  When  any  note  was 
paid  the  money  was  taken  and  used  by  the 
bank,  and  other  notes  were  taken  and  sub- 
Btituted  in  their  place.  When  renewed  the 
new  notes  took  the  place  of  the  old.  At  one 
time  quite  a  large  amount  of  the  notes  were 
exchanged  for  others,  because  more  available 
In  the  bank's  transactions.  The  enthre  lot, 
however,  except  the  exchange  of  individual 
secnrltles,  appeared  to  have  been  kept  In  the 
envelope,  by  Itself,  by  the  discount  clerk, 
who  was  under  the  direction  of  the  cashier, 
and  In  whose  hands  the  notes  had  been 
placed  for  Cavaroc  &  Son.  The  claim  of 
Cavaroc  was  that  these  notes  were  pledged 
for  the  security  of  the  debt  of  the  bank  to 
the  Credit  Moblller.  As  to  the  sufficiency 
of  the  posRession  to  constitute  a  valid  pledge, 
Mr.  Justice  Bradley,  speaking  for  the  court, 
said:  "Was  there  such  a  delivery  and  re- 
tention of  possession  of  the  collateral  securi- 
ties as  to  constitute  a  valid  pledge  by  the 
law  of  Louisiana?  Clearly,  they  were  never 
out  of  the  irassesslon  of  the  officers  of  the 
bank,  and  were  never  out  of  the  bank  for  a 
single  moment,  bnt  were  always  subject  to 
Its  disposal  In  any  manner  whatever,  wheth- 
er by  collection,  renewal,  substitution,  or  ex- 
change; and  collectlona,  when  made,  were 
made  for  the  benefit  of  the  bank,  and  not 
that  of  the  Credit  Moblller.  •  *  •  Wheth- 
er constructive  possession  in  the  creditor  can 
be  affirmed,  where  an  article  to  which  his 
only  title  is  that  of  pledge  la  actually  rede- 
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llvered  to  the  debtor,  with  general  antluwlty, 
to  dispose  of  it  and  substitute  another  arti- 
cle of  equal  value  In  Its  place,  Is  the  ques- 
tion which  we  have  to  meet  in  this  case. 
Such  a  redelivery  for  a  mei-e  temporary  pur- 
pose, as  for  shoeing  a  horse  which  has  been 
pledged  and  Is  owned  by  the  farrier,  or  for 
repairing  a  carriage  which  has  been  pledged 
and  is  owned  by  the  carriage  maker,  does 
not  amount  to  an  Interruptlouof  the  pledgee's 
possession."  The  opinion  then  proceeds  to 
review  the  three  cases  which  are  relied  up- 
on by  defendant  in  error  to  sustain  the  valid- 
ity of  the  pledge  In  question,  which  are: 
First  The  case  of  the  sea  captain  who 
pledged  his  chronometer  for  a  debt,  and  who 
was  afterwards  employed  by  the  pledgee  as 
master  of  one  of  his  ships,  and  the  chronom- 
eter placed  In  his  charge  to  be  used  on  the 
voyage.  It  was  held  that  the  possession  of 
tbe  pledgee  was  not  lost,  and  that  he  could 
recover  the  chronometer  against  a  person  to 
whom  the  master  had  pledged  it  a  second 
time.  Second.  The  case  where  a  party 
pledged  a  convertible  railroad  bond,  and  the 
pledgee  delivered  It  to  the  pledgor  in  order 
to  get  it  exchanged  for  stock  In  the  same 
company,  and  which  was  to  be  returned  and 
substituted  for  the  bond  in  pledge.  Neither 
the  bond  nor  the  stock  was  returned,  and 
the  pledgee  brought  an  action  in  trover  for 
the  bond,  and  recovered  its  value.  Third. 
Where  the  proprietors  of  a  brickyard  con- 
tracted it  out  on  shares  to  the  brickmaker. 
agreeing  to  advance  the  money  to  carry  on 
the  mannfacture  of  bricks.  After  the  pro- 
prietors were  paid  their  advance,  the  profits 
were  to  be  divided  between  them  and  the 
brickmaker.  The  bricks  were  to  remain  up- 
on the  premises,  and  pledged  to  the  owner 
of  the  yard  as  a  security  for  the  advances, 
and  to  be  sold  by  the  brickmaker  at  re- 
tall,  and  as  fast  as  $100  was  procured  it  was 
to  be  deposited  in  bank  to  the  credit  of  the 
owner.  The  bricks  were  attached,  as  to  tbe 
share  of  the  owner,  and  It  was  held  that  the 
pledge  was  valid.  Concerning  these  cases 
the  opinion  says:  "All  the  cases  cited,  how- 
ever, show  that  a  bailment  to  tbe  pledgor 
for  a  mere  temporary  purpose  for  tbe  use  of 
the  pledgee,  or  for  the  repair  and  cooserva- 
tion  of  the  pledge,  will  not  destroy  the  lat- 
ter's  possession.  At  the  same  time,  they 
Imply  that  a  redelivery  to  the  pledgor,  ex- 
cept for  the  special  and  temporary  purposes 
indicated,  divests  the  possession  of  the 
pledgee,  and  destroys  the  pledge."  After  re- 
viewing the  civil  law,  the  modem  French 
law,  the  Code  Napoleon,  certain  statutes  of 
Louisiana,  and  some  French  decisions  on  the 
question,  the  opinion  further  says:  "A  dif- 
ferent result  was  had  in  another  case,  where 
certain  champagne  wines  were  the  object  of 
the  pledge,  and  the  debtor  had  reserved  the 
care  of  them;  and,  though  the  vaults  In 
which  they  were  stored  were  leased  to  the 
creditors,  they  communicated  by  open  doors 
with  tbe  other  ranlts  of  the  debtom,  wbm 
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their  workmen  were  emplojed  on  the  Trlnes, 
and  tfaer*  waa  nochlnr  to  Indicate  which 
ware  pledged  and  which  were  not,  and  noth- 
ing to  prerent  a  aabHtltutlon  thereof,  so  that 
the  debtora  appeared  In  posseselon,  and  kept 
up  their  credit  thweby,  which  th^  could 
not  otherwise  have  done.  •  •  •  Fnmi 
ttieae  authorltlea  It  aeems  to  be  erldeut  that. 
In  the  French  law  at  least,  the  text  of  which, 
In  this  regard.  Is  the  aame  as  that  of  Lonl- 
afana,  a  delivery  by  the  owner  of  securities 
by  wtLj  of  ple^e,  followed  by  a  return 
thereof  to  him  for  the  purpose  of  enabling 
him  to  collect  them  and  apply  the  money 
to  hie  own  use, 'on  subetltntlng  others  In 
their  stead,  and  with  general  liberty  of  sub- 
stitution, and  to  appear  as  the  owner  and 
possessor  thereof  In  his  dealings  with  oth- 
ers (the  title  of  the  securities  not  being  trans- 
ferred to  the  credltcMT),  Is  not  such  a  dellr- 
ery  of  possessIoD  as  Is  necessarj'  to  cfltablls^ 
the  privilege  due  to  a  pledge  as  to  third  per- 
sons. It  would  be  contrary  to  the  very  let- 
ter of  the  law  to  allow  such  a  transaction 
to  have  that  effect  It  would  not  be  mere 
erldeoce  of  fraud,  which  might  be  rebutted 
by  counts  evidence,  but  It  would  be  con- 
trary to  the  rule  of  law  adopted  to  prevent 
fraud.  In  other  words,  aa  to  third  persons. 
It  would  not  be  a  pledge  at  all,  within  the 
meaning  and  requirements  of  the  law."  It 
Is  not  claimed  that  there  Is  any  snbstantlal 
difference  between  the  common-law  pledge, 
which  is  the  law  on  this  subject  In  this  ter- 
ritory, as  we  have  no  statute  on  the  subject, 
and  the  civil  law,  or  the  law  of  Loutoiana, 
aa  they  appear  In  thia  ease  In  the  United 
State*  supreme  court  In  this  case,  too,  the 
argument  that  it  Is  a  question  of  good  faith 
or  bad  faith,  for  the  Jury  to  determine.  Is 
efrectnally  disposed  of  In  this  language: 
"Bad  faith.  It  is  true,  would  defeat  the 
pledge,  though  the  creditor  had  possession. 
But  want  of  possession  equally  fatal, 
though  the  parties  may  have  acted  In  good 
faith.  Both  are  necespary  to  constitute  a 
good  pledge,  so  aa  to  raise  a  privilege  against 
third  persona  The  requirement  of  posses- 
sion Is  an  Inexorable  rule  of  law,  adopted 
to  prevent  fraud  and  deception;  for,  if  the 
debtor  remains  Id  possession,  the  law  pre- 
sumes that  those  who  deal  with  him  do  so  on 
the  faith  of  his  being  the  uoquallfied  owner 
of  the  goods."  It  will  be  observed  In  that 
case  the  term  "possession,"  as  applied  to 
pledge,  was  not  considered  In  aoy  narrow  or 
contracted  sense;  but  a  broad  and  liberal 
view  of  It  was  taken,  to  ptomote  the  purpose 
of  the  law.  It  Is  true,  the  pledge  was  de- 
feated because  <h3  pledgee  did  not  retain  the 
possession  of  the  securities;  but  the  conclu- 
sion of  want  of  possesHion  was  arrived  at 
more  by  the  manner  In  which  the  securities 
were  treated,  than  from  any  queBtloo  of  their 
actual  custo<3y.  They  were  In  the  actual 
possession  of  the  persons  wtio  were  designat- 
ed aa  the  agents  of  the  pledgee,  but  they 
woe  allowed  to  be  handled  and  used  and 


substituted  and  dlepoaed  of  at  win,  fbr  the 
convenience,  and  even  for  the  benefit,  of  the 
pleilgor.  And  It  waa  this  character  of  use, 
principally,  whMi  led  the  conrt,  we  think, 
to  the  oonduston  that  the  pledjse  was  de- 
feated on  account  of  the  character  of  the 
poBsessloD.  In  none  of  the  eases  which  we 
have  cited  were  the  concluslona  baeed  upon 
any  itntute  whl^  prohibited  the  handling  of 
the  property  transferred,  mortgaged,  or 
pledged  by  the  seller,  mortgagor,  or  pledgw. 
hut  upon  the  g«ienl  policy  of  the  law  that 
the  transfOTor  or  debtor  cannot  be  allowed 
to  handle  or  traffle  la  the  property  sol0,  or 
on  which  the  security  ta  given,  and  if  be 
does  so  the  transfer  or  Uen  Is  void  aa  to 
credltOTS,  purchasers,  and  incumbrancers. 
In  this  character  of  cases  the  term  **po8- 
sesslon"  cannot  be  weighed  in  any  technical 
scales,  but  must  be  given  a  broad  and  lib- 
eral meaning,  to  prevent  the  very  ftanda  for 
which  such  a  statute  as  we  are  eonslderfng 
was  enacted. 

But  It  is  contended  by  cotmsd  fbr  deftadanta 
in  error  that  the  creditors  who  attached  these 
goods,  and  afterwards  merged  their  attachments 
Into  a  chattel  mortgage  given  by  Ktncald  it 
Bro.,  had  notice  of  the  claims  which  Klncatd 
&  ciutwood  had  upon  these  goods  as  pledgees. 
This  notice  would  have  been  a  potent  factor,  in- 
deed, in  the  case,  If  their  ctalms  were  valid, 
but,  l>eing  void,  their  notice  amoimts  to  noth- 
ing. The  notice  of  a  valid  claim  oftm  ine- 
ventfl  the  vesthig  of  a  right  in  a  tiiird  person, 
but  the  notice  of  a  void  claim  cannot  prevent 
Use  attachment  of  a  valid  right  in  a  third  par- 
ty. This  questicoi  la  effectually  dl^Kised  of  to 
the  case  of  Smith  v.  Bpley,  39  Pac  1016,  1018, 
where  the  supreme  court  of  Kansas  said:  "R 
is  sufoceeted  that  the  platntlffs  are  not  attaching 
creditors,  and  that,  as  they  took  their  mortgage 
with  notice  of  the  prior  mortgage,  Oie  Beck 
mortgage  la  not  void  as  to  them.  It  Is  true 
that  they  had  notice  of  the  prior  mortgage  when 
they  accepted  their  mortgage  to  secure  their 
claim.  Instead  of  taking  a  Uen  by  attachment, 
they  preferred  a  mortgage  Hen;  but,  when  they 
accepted  thehr  mortgage,  they  had  notice  that  J. 
W,  Epley  had  possession  of  the  mortgaged 
property  as  the  owner  thereot  had  the  absolute 
control  over  the  same,  the  absolute  right  to  seD 
it  as  he  chose,  and  the  absolute  control  over  the 
proceeds.  They  knew,  therefore,  that  the  Be<4 
mortgage  was  void,  and  no  Men  upon  the  stot^ 
of  goods."  It  appeared  in  the  case  of  Mead  v. 
Noyes,  supra,  that  when  tbe  levy  was  made 
"the  officer  was  at  the  time  Informed  that  the 
proper^  belonged  to  tbe  plaintlGT,  and  was 
shown  bis  bill  of  sale  of  the  same,  but  stated 
that  he  had  been  directed  to  attach  them."  In 
Waller  v.  Cralle,  supra,  it  Is  said:  "Waller 
was  apprised  of  the  sale  to  the  plaintiff  Mia, 
Cralle  at  the  time  he  made  his  purchase.  It 
is  therefore  contended  that,  having  notice,  he  ia 
not  such  a  purchaser  as  has  a  right  to  impeach 
the  previous  sale  on  the  ground  of  fraud. 
Where,  however,  a  sale  Is  fraudulent,  and  made 
to  defeat  or  delay  credlton  In  tbe  ocdlectlon  of 
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their  dd>t8,  a  snbeeqrKDt  pnrcbaser  from  the 
fraudulent  Tendor  la  not  affected  by  Dodce  tt 
the  fraudulent  «ato  and  conveyance."  Tbe  hold- 
ing of  poemBshm  bj  Klacatd  ft  Chltwood  for 
the  deMors,  KfaicaM  A  Bm.,  In  their  Bame,  and 
allowing  them  to  bay  and  put  Into  the  stocfc 
new  goeda,  to-  seU  tbe  same  to  tbe  nsnel  course 
of  trade  tbe  lame  as  Move  the  ftfedge,  to  dl< 
Tert  the  proceeds  to  another  puipoee  than  tbe 
payment  of  the  debt,  deffeated  tbelr  ch»lm  to 
ike  prcfwrty.  They  caiuoot  be  beard  to  say  that 
th(7  opoied  tbe  stock  ctf  goods  for  sale  in  tbe 
aame  of  Xlneald  &  Bro.,  and  ran  tbe  store  In 
the  same  name  In  vrMch  It  was  nin  In  Momid 
City.  Kan.,  permitted  KIncald  &  Bra,  to  tn^ 
new  goods  from  creditors,  which  were  placed 
hi  the  stock  and  sold  In  tbe  tBtml  aaanner,  and 
the  proceeds,  which  were  not  diTerted  to  other 
nses,  deposited  in  bank  In  tbe  name  of  tbe  debt- 
ma,  and  drawn  out  by  tbMD,  and  the  bustaesa 
TDD  In  all  respects  tbe  some  as  It  had  been  run 
hy  Klncald  A  Bro.  for  years,  up  to  the  very 
motnent  of  the  attachment  levy,  and  tbea  to  say 
to  those  who  attached,  and  whose  IleDS  were 
17  KlBcald  ft  Bk.  merged  Into  a  valid  cbattel 
mortmge,  that  th^  held  the  poeseaslon  of  those 
soodi  for  tbe  pOTposee  of  a  pledge,  when  these 
Bobaevaeat  liens  attacbeA,  as  pledgees.  The 
conelusloa  natoraHy  (Mlow  that  tSie  plalatMh 
tavhig  failed  to  take  actual  possearioa  of  the 
pro|ierty  pledged,  la  their  own  Intareat,  and 
havtaf!  fotted  to  aurintaln  a  change  of  pooBcastoB 
fw  the  parpose  of  a  pledge,  but  haTlng  aHowed 
the  debtors,  throngh  tbem,  to  sell  and  dispose 
of  parts  of  the  i^operty,  <tf  which  they  (the 
dsbtors)  had  the  contra^  If  not  the  poaseaslen, 
at  the  time  the  priiperty  was  sought  to  be 
pledged,  and  the  safestttnHon  of  other  gooAi  In 
the  Bsual  cootae  oi  the  bustoess,  for  the  debt- 
on,  the  pledoe  «U  vtM,  under  lectloa  2063  of 
the  MatDta. 

Bvt  aaMe  from  this  ptaln,  Arect,  poaWva, 
and  UBcquKocal  statute,  the  appUeatlon  af 
wtakdi  to  the  focia  of  this  case,  In  no  more 
Tlgorons  manner  than  Its  letter  and  porpoae 
dmaads.  by  tba  courts.  In  the  prevention  of 
MMb  f  raada  upon  the  eommeree  af  our  young 
territery,  we  think  the-  traosactlan  before  vm 
waa  fraudulent  analogy  to  the  rule  which 
la  applied  to  chattel-mortgage  cases,  where 
the  debtor,  nntU  default,  la  allowed  to  retain 
the  poaaession  of  tbe  property*  aa  he  is  under 
our  atatute,  but  where  such  a  handling  and 
use  of  the  property^-a  atock  of  merchandise- 
by  the  martgagor  is  hieonalatent  with  the 
Idea  of  a  security,  and  renders  the  mortgage 
▼pid  aa  to  cradttors  and  incumbrancers.  7be 
Reports  are  fuU  of  such  cases,  a  few  of 
which  wo  will  refer  to  in  support  of  this 
Tiew  of  tba  caae.  In  the  case  of  AUcen  t. 
Fascall.  24  Fac.  1039, 1(M0,  the  supreme  court 
of  Oregon  held  that  *^twn  it  appears  either 
on  the  face  of  a  chattel  mortgage,  or  by  parol 
evidence,  that  the  mortgagee  of  personal 
property  has  given  to  the  mortgagor  the  pow- 
er to  diapoee  of  tbe  mortgaged  property,  and 
to  apply  the  proceeds  to  his  own  use,  the 
mortgage  la  void  aa  to  attaching  credltMa." 


Another  strong  case  is  tbat  of  Gallagher  v. 
Bosenfield,  BO  N.  W.  6l)tl,  where  the  supreme 
court  of  Minnesota,  as  late  as  December,  19M^ 
iwed  this  language:  "It  will  be  observed  that 
the  mortgage^  on  Its  face,  expressly  author- 
laed  Berwtn  to  sell  at  retail  the  stock  of 
goods  uMrtgaged,  as  bis  own  property,  lA  the 
ordinary  course  of  business.  It  is  the  doc- 
trine of  this  court  that  such  provision  made 
the  mortgage  fraudulent  in  law  as  to  the 
creditors  of  tbe  mortgagor.  Chophard  v. 
Bayard,  4  Kllnn.  533  (Gil.  41^;  Horton  v. 
Wffllams,  21  Mhin.  187;  Stein  v.  Munch,  24 
Minn.  390;  Bank  v.  Anderson.  Id.  435;  Mann 
V.  Flower,  25  Minn.  507.  In  this  we  have 
adopted  tbe  doctrine  of  the  New  York  courts. 
IB  Southard  v.  Benner,  72  N.  T.  432,  tbe 
court  uses  this  language,  *SiKh  an  arrange- 
ment, Included  In  and  making  a  part  of  the 
written  Instrument  of  mortgage,  woaM  clear- 
ly Invalidate  it  as  frandulent  In  law,  as  that 
term  is  understood;  that  Is,  it  would  be  coa- 
ctnsive  evidmce  of  fraud  In  fact,  aad  would 
be  so  held  by  the  court  as  a  matter  vt  law.* 
It  may  be  regarded  as  the  settled  rule  In 
this  state.  In  tbe  cases  above  cited  no  refer- 
ence is  made  to  the  dlsttiictioB  suggested  here 
between  existing  and  subeetraent  creditors  of 
tbe  mortgagor.  Berwln'a  debts  were  all  sub- 
sequent to  tbe  mortgage,  and  the  plalntlflC  re- 
ceiver represents  subsequent  creditors  only. 
Bat  the  rule  dearly  applies  t»  debts  inenrred 
subsequently  to  the  execxitlon  of  the  mort- 
gage, and  wblle  the  mortgagor  Is  In  posaes> 
Stan  of  the  goods  under  It,  as  in  this  case, 
for  the  reason  that  the  direct  and  natural 
tendency  of  sneb  possesion  of  the  property, 
and  dominion  over  tt.  Is  to  enaMe  the  mort- 
gagor to  hold  himself  out  to  the  worid  a* 
owner,  with  all  the  outward  Indicia  of  own- 
ership, and  to  obtain  a  credit  by  reason  there- 
of to  whk;h  he  la  not  entitled,  whfle  tbe  mort- 
gage would  operate  aa  a  shi^  or  cov«e  to 
ward  off  hts  creditors,  and  protect  the  prop- 
erty In  his  possession  from  beluff  applied  ts* 
satls<y  his  debts.  Bnmp.  Fraud.  Conv.  123- 
128;  Bannon  v.  Bowler,  34  Minn.  418.  M  IT. 
W.  2S1."  The  recent  case  of  Smith  v.  Eiriey, 
supra.  Is  In  line  with  this  late  Minnesota  casa 
The  same  conduslon  la  reached  In  Hangea 
T.  Haehemeister,  114  N.  T.  5W.  21  N.  K  1046. 
where  the  court  said:  **In  the  case  of  South- 
ard V.  Benner,  72  N.  Y.  424,  it  was  held  that 
If,  at  tbe  time  of  tbe  execution  of  the  chattel 
mortgage  upon  the  stock  of  movbandlse.  It 
la  understood  and  agreed  between  the  par* 
ties  that  the  mortgagor  may  aell  the  stock 
and  use  the  proceeds  In  his  business,  and  the 
agreement  Is  carried  out,  the  mortgagor  mak- 
ing the  sale  with  the  knowledge  of  the  mort- 
gagee, the  transaction  Is  fraudulent  In  law 
as  against  the  creditors  of  the  mortgagor. 
It  waa  further  held  in  that  case  that  such  tut 
agreement  might  be  proved  tjj  parol,  or  In- 
ferred from  the  &ct  that  the  mortgagee  had 
permitted  tbe  sales  to  be  made."  Tbe  ques- 
tion of  the  validity  of  a  chattel  mortgage, 
where  the  mortgngor  waa  allowed  hy  the 
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iuortp);,'c>e  to  roiiiain  In  possession  of  the 
property,— a  stock  of  merchandise,— and  sell 
and  dispose  of  tbe  same  in  the  usual  course 
of  trade,  and  convert  the  proceeds  to  bis 
own  use,  was  before  this  court  in  the  case  of 
Bank  v.  Cooke,  3  Okl.  534,  41  Pac.  e2S;  and 
there  the  rule  for  this  territory  was  an- 
Douuced,  In  terms  too  poeltlre  for  uncertainty 
jind  too  direct  for  evasion,  that:  "Where,  at 
the  time  of  the  execution  of  a  chattel  mort- 
eage,  it  is  understood  and  agreed  between 
tbe  parties  that  tbe  mortgagor  shall  be  al- 
lowed to  remain  In  possession  of  the  mort- 
gaged property,  and  sell  and  dispose  of  tbe 
same  in  the  ordinary  course  of  trade,  and 
apply  the  proceeds  to  his  own  use,  tbe  mort- 
gage is  absolutely  void  as  to  creditors  of  the 
mortgagor.  It  does  not  matter  whether  such 
Jigreement  Is  oral  or  In  writing,  contained 
in  the  mortgage  or  without;  if  such  an  agree- 
ment was  had,  the  mortgage  is  fraudulent 
and  void  as  to  creditors."  This,  in  our  Judg- 
ment, is  the  doctrine  that  is  supported  by  the 
learning  of  the  courts,  the  demands  for  the 
•enforcement  of  Hxed  and  unevaslve  rules  In 
the  transaction  of  the  vast  volume  of  com- 
coerclai  business,  and  which  had  for  its  sure 
^ide  the  light  of  reason.  The  opposite  rule 
Teduces  law  from  a  rule  of  action  for  all 
■cases  which  come  within  its  provisions,  to 
tbe  ascertainment  of  the  intent  of  the  par- 
ties,—a  thing  of  doubtful  stability,  and  de-. 
I>endlng  much  upon  tbe  elasticity  of  con- 
fidence on  tbe  one  side,  and  absolutely  un- 
known to  the  other,  whose  rights  must  be 
determined,  not  by  the  application  of  a  sure 
rule,  but  by  the  often  uncertain  speculation 
as  to  tbe  favorable  or  unfavorable  Impres- 
sion with  which  tbe  transaction  has  Impress- 
ed tbe  Jury  In  their  bewildering  efTort  to  per- 
form a  divine,  rather  than  a  human,  func- 
tion,—the  ascertainment  of  a  purpose  In  tbe 
mind  of  man.  Tbe  application  of  this  rule 
to  cases  of  this  character  can  do  harm  to 
none.  It  will  undoubtedly  prevent  injuiy  to 
many.  It  only  requires  that  when  property 
Is  taken  as  securi^  It  be  held  and  treated 
as  a  security,  and  not  left  to  tbe  disposal  of 
a  debtor  whose  bidden  and  unfathomable 
purpose  may  be  to  prepare  against  tbe  day 
when  his  creditor  is  sure  to  call.  We  cannot 
'believe  that  the  contention  of  counsel  for  de- 
'fendants  in  error,  that  there  is  a  distinction 
to  be  made  between  chattel-mortgage  cases 
and  cases  of  pledge,  In  respect  to  this  rule 
governing  commercial  securities,  is  tenable. 
The  principle  of  the  two  cases  Is  the  same. 
The  only  difference  between  a  chattel  mort- 
^ge  and  a  pledge,  in  this  territory,  is  that  in 
tbe  former  case  the  debtor  retains  possession 
of  the  property  until  tbe  money  Is  due,  or 
some  other  condition  of  the  mortgage  de- 
prives him  of  his  right  of  possession,  while  in 
the  latter  case  the  creditor  must  take  and 
bold  the  possession.  In  both  tbe  debtor  re- 
tains title  to  the  property,  and  In  both  the 
transaction  Is  a  mere  security  for  a  debt 
Ciiattel-mortease  cases,   then,   where  tbe 


transaction  was  declared  frauJul^-nt  because 
the  debtor  was  allowed  the  twneficial  use  and 
the  disposal  of  the  property,  and  the  right  of 
substitution,  In  his  own  name  or  for  his  own 
benefit,  or  where  the  proceeds  are  not  ap- 
plied to  the  payment  of  tbe  debt  for  which 
the  security  was  sought  to  be  given,  we  con- 
sider as  squarely  In  point  in  principle  as  if  ' 
they  had  in  fact  been  cases  upon  a  pledge, 
and  not  upon  a  chattel  mortgage.  Why 
should  tbe  rights  of  creditors  require  thhc  If 
the  security  is  bandied  In  a  commercial  way, 
for  the  benefit  of  the  mortgagor,  the  lien  la 
void,  and  a  security  as  a  pledge  not  be  gov- 
erned by  the  same  principle  In  establishing 
the  role?  No  reason  can  be  assigned.  And 
where  this  is  true  there  cannot  be  a  different 
role,  unless  the  statute  or  the  time-honored 
law  on  the  question  has  made  one,  and  from 
neither  source  has  this  been  done.  In  either 
one  of  these  classes  of  security  the  least  that 
can  be  said  is  that  so  long  as  the  property  la 
allowed  to  be  sold  and  disposed  of  by  tbe 
debtor,  or  in  his  name  and  for  bis  use,  for  aH 
practical  purposes,  the  same  as  before  the  se- 
curity was  given,  the  Hen  is  void  and  the 
rights  of  others  may  intervene.  The  waiting 
for  more  than  a  year  after  the  alleged  con- 
version before  this  action  was  brought  is  a 
strong  indication,  also,  that  this  claim  that 
Klncaid  &  Cbltwood  wa«  pledgees  was  a 
preposition  not  intended  to  be  relied  upon  at 
tbe  time  Kinkald  &  Bro.  gave  the  cbattri 
mortgage  on  these  goods  and  they  were  sold 
thereunder. 

The  instruction  asked  by  tbe  defendants,  dl* 
recting  tbe  Jury  to  return  a  verdict  for  them 
on  tbe  undisputed  facts  of  tbe  case,  should 
have  been  sustained.  Tbis  should  be  done 
where  there  are  no  disputed  facta  for  the 
jury  to  pass  upon.  Sullivan  v.  Insurance  Co. 
(Kan.  Sup.)  8  Pac.  112.  And  the  court  erred 
In  refusing  It  The  Judgment  of  the  court 
below  is  reversed,  with  directions  to  enter 
Judgment  for  defendants  tielow.  AU  the  Jus- 
tices concurring,  except  DALE,  C.  J.,  and 
SCOTT,  J.,  who  was  formeriy  attorney  In  the 
attachmoit  solta  referred  to,  not  sittUifr 


OARSON  V.  BUTT. 
(Sopmne  Court  of  Oklahoma.    VA.  13,  1896.) 
MoTio?;  TOR  Naw  Trial  —  BsoovmT  ov  Rial 

FROPBRTr— COMPLAJXT— AMBHDMRST. 

1.  This  court  will  not  consider  siwignments  ot 
error  which  involve  questiona  of  the  weight  and 
SQffidency  of  evidence,  and  matters  occorrinK  on 
the  trial  of  the  cause,  in  the  absence  of  a  motioD 
for  a  new  trial  filed  m  the  conrt  below. 

2.  Where  a  complaint  filed  under  tbe  Code  o< 
1890  sets  oat  the  uiterest  of  the  pkmtlS  In  real 
property,  deBcrlbes  the  premiseB,  and  alleges  that 
defendant  nolawfully  obtains  and  holdB  poasea- 
sion.  and  in  addition  thereto  seta  forth  fiwy  all 
the  facts  aecessaty  to  entitle  him  to  mmarsriiftn- 
Md  Bufiicient  upon  which  to  hase  a  Jiugment  in 
favor  of  plaintiff  for  posseBsIon. 

3.  A  [wafer  in  a  petition  lieing  a  matter  at 
form,  the  demand  for  relief  may  be  ■mniMiafl, 
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4.  Avernienti:  which  ml{^t  hare  been  amended 
below,  OD  motion,  will  in  the  wif  aiiit  oonrt  ba 
doetned  to  have  been  made. 
fSrllabuB  by  the  Conrt.) 

Error  from  district  coort,  Pottawatomie  conn- 
ty;  before  Justice  Heniy  W.  Scott. 

Actton  brought  April  15,  1B02,  by  J.  U.  Car- 
•on  to  bave  Hay  Butt  dedared  a  trustee  tor  bla 
benefit  In  certain  real  estate  situated  in  Te- 
cnmidi,  Pottawatomie  eoonty.  Judgment  be- 
low tn  favor  of  Oaiwm.  Bott  bttagu  error. 
Affirmed. 

J.  H.  Woods,  for  plaintiff  In  error.  J.  L. 
Brown,  tot  defendant  in  eetac. 

DALE,  a  J.  April  16,  1^,  J.  V.  OarRm 
filed  in  tbe  district  court  of  Pottawat(»nte  coun- 
ty his  complaint  against  May  Butt,  alleging  In 
substance  that  he  settled  and  made  valuatde 
lnq)roTen:i^ts  upon  a  certain  town  lot  sltnated 
bi  Tecmnsdi,  Pottawatomie  county;  that  the 
deed  to  said  lot  had  been  Improperly  awarded 
to  said  Butt  by  the  board  <tf  townsite  otsnmls- 
sioners  acting  for  the  town  site  of  Tecumseh, 
and  asked  that  Butt  be  adjudged  to  bold  the  le- 
gal title  to  tbe  lot  tn  trust  for  the  use  and 
benefit  of  Carson.  To  this  ctHUplalnt  Butt  an- 
swered fnlly,  and  after  reply  by  Oaraon  an  Is- 
sue of  fact  was  duly  joined  between  the  par- 
ties, growing  out  of  their  respective  claims  of 
aetUement,  occupancy,  and  Improrements  upon 
said  lot.  By  sttpnlathm  It  was  agreed  l>etween 
tbe  parties  that  the  testimony  of  tbe  witnesses 
should  be  taken  before  a  notary  public,  and 
thereafter  aobmltted  to  the  court  upon  argu- 
ment  at  counsel  and  tbe  testimony  so  adduced, 
all  of  which  was  done;  and  on  May  14,  18&4, 
tbe  court  rendered  judgment  for  the  platntief 
bdow,  finding  hhn  to  be  fbe  eqnltable  owner  of 
tbe  lot  In  controTei«y,  awarding  him  the  pos- 
session thereof,  and  directed  the  deftodant  be- 
low to  omvey  the  1^1  title  within  fire  daya, 
In  accordance  with  the  judgment,  and.  In  case 
of  a  failure  upon  her  part  to  so  conrey,  ap- 
pointed the  clerk  of  tbe  court  a  commissioner  to 
make  such  conveyance.  No  motion  for  a  new 
trial  was  filed  In  the  court.  The  defendant  be- 
low brings  the  case  here  upon  an  asslgnmrat 
of  numerous  errors,  which,  with  erne  exception. 
Involve  questions  of  the  weight  and  sufflciency 
of  evidence  and  matters  occurring  on  the  trial 
of  tbe  cause  in  the  court  below.  None  of  these 
alleged  errors  can  be  considered,  In  the  absence 
of  a  motion  for  a  new  trial.  City  of  Atchison 
V.  Byrnes,  22  Kan.  59;  Decker  v.  House,  30 
Kan.  614, 1  Fac.  0S4,  and  cases  therein  cited. 

The  only  question  which  this  court  may  con- 
sider Is  that  contained  In  the  sixth  assignment 
of  error,  which  Is  as  follows:  "Tbe  district 
court  erred  In  ordering  the  removal  of  the  de- 
fendant Butt  from  said  lot,  In  this:  the  matter 
of  removal  was  not  In  issue,  and  for  the  further 
reason  that.  It  being  made  to  appear  that  the 
defendant  bad  valuable  improvements  on  said 
lot,  tbe  order  fbr  her  removal  could  not  go 
until  her  right  as  an  occupyhig  claimant  was 
adjusted,  and  said  decree  allowed  no  opportuni- 
ty so  to  do,  and  did  not  provide  for  adjusting 


said  right.*"  Th^B  uelgnment  of  error  attads 
the  snffldencT  of  tbe  pleading  to  sustain  tb» 
Judgment  rendeieri  in  the  case,  and  should  b» 
cmsldered  with  that  end  In  view.  This  cas» 
was  Institnted  under  tbe  Oode  of  1880.  Tbe 
snfflcieoi?  of  the  cmnplalnt  was  not  attacked 
In  any  manner  In  the  coturt  below,  bat  to  tb» 
complaint  tbe  defendant  filed  an  answer  where- 
in she  spedflcally  controverted  all  questions  oC 
tact  set  oat  in  the  complaint,  and  then  fully  set 
out  her  own  claim  to  the  lot  by  showing  her 
settlement,  occupancy,  and  Improvements,  and 
further  alleged  that  plaintiff  bdow  was  not 
qualified  to  enter  soeh  \ot  by  reason  <rf  the  fact 
that  he  was  oat  a  reridoit  or  occupant  of  tbe 
town  rite  of  Teeomsdi.  The  rqiily  of  plalntlfr 
bdow  travened  in  full  tbe  affirmative  matter 
set  fbrib  In  the  answer,  and  the  cause  was  fay 
both  parttos  sabmltted  to  the  trial  court,  te 
be  determined  iquni  the  eqnttles  of  tbe  parttes 
aa  shown  tbe  evldoice.  Under  this  state  <a. 
pleadings  and  submtaalon  of  tbe  cause,  the  fudg^ 
ment  shoold  go  to  that  extent  necessary  to  glv» 
adequate  relief.  Artkde  SS,  c.  Code  1S90>, 
under  which  this  action  was  broo^t,  provides 
fbr  brining  a  suit  tor  possession  of  real  pro^ 
erty.  The  complaint  is  sufficient  if  it  states 
"that  the  idalntiff  Is  entitled  to  tbe  posaesslok 
of  tbe  premises,  particularly  deacriUng  them» 
the  interest  he  claims  thereto,  and  that  the  de- 
fendant unlawfully  keeps  him  out  of  posaes^ 
sloa."  Section  6;  Knight  t.  McDonald,  ST 
lud.  403.  The  complaint  aete  out  the  interest 
of  plaintiff,  describes  tbe  premisea,  and  all^^ 
that  defendant  unlawfully  obtalneid  possessloik 
thereof,  and  keeps  the  plaintiff  out  <st  posses- 
sion, and.  In  addition  to  such  direct  allegatltms, 
sets  forth  fully  all  the  focte  which  are  nec^ 
sary  to  entitle  blm  to  tbe  possession  of  the 
pranises.  While  It  does  not  In  specific  terms 
allege  that  he  Is  entitled  to  the  possession  of 
the  premises,  yet  by  a  showing  of  facts  the 
same  fully  appears,  and  such  facte  so  pleaded 
should  be  f^ven  as  much  force  as  if  the  plaln- 
tlff  had  merely  alleged  a  conclusion.  We  hold, 
therefore,  that  the  petltitm  upon  Its  face  wa» 
sufficient,  under  the  Code  then  In  use,  to  eo- 
titie  the  plaintiff  to  a  judgment  for  possession: 
Smith  V.  Kyler,  74  Ind.  575.  It  Is  true  that  the 
prayor  of  the  complaint  does  not  ask  for  [lossca- 
alon,  but  a  prayer  for  judgment  is  only  a  mat- 
ter of  tonn.  LowT  V.  Dutton,  28  Ind.  473; 
Bennett  v.  Preston,  17  Ind.  291 ;  Baker  v.  Arm- 
strong 57  Ind.  189.  And  tbe  demand  for  re- 
lief may  be  amended  at  any  time.  Billlngsl^ 
V.  Dean,  U  Ind.  331.  Avermente  which  mlgbk 
have  been  amended  below,  on  motion,  to  cor- 
respond with  tbe  proof  will  In  the  supreme 
court  be  deemed  to  have  been  made.  Lucas  v. 
Smith,  42  Ind.  103;  Hamilton  v.  WInterrowd,. 
43  Ind.  893;  Krewson  v.  aoud,  46  Ind.  273; 
Schelble  v.  Law,  65  Ind.  332;  Krutz  v.  How- 
ard, 70  Ind.  174. 

As  we  view  this  case,  there  Is  nothing  In  the 
contention  of  appellant  growing  out  of  her 
claim  tmder  tbe  occupying  dalmante'  act,  tor 
the  reason  that  we  have  nothing  before  ne 
showing  that  sbe  has  evo:  preferred  such  claln» 
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fa  the  court  below.  Section  622,  c.  66,  of  our 
Code  provldefl  that  "the  court  renderlr^  Judg- 
ment tn  any  ease  •  •  •  against  the  occupy- 
ing claimant,  shall  at  the  request  of  either  par- 
ty,  cause  a  ^urual  entry  thereof  to  be  made; 
and  the  sheriff  and  cleife  ot  tiie  court,  when 
tbfirafter  required  by  either  party,  ghall  meet 
and  draw  from  the  box  a  Jury  of  twelve  mm," 
«tc.  There  la  nothing  In  the  record  ehowing 
that  this  procedure  has  been  compiled  with, 
and  until  the  lower  court  liu  had  an  opp«r- 
Innlty  to  pua  npoD  thla  qneatlon  It  la  not 
pmperly  before  ua. 

This  aiipeal  was  &ttt  filed  bi  this  cmnt  De- 
oember  31,  IS&l,  juid  while  the  same  waa  pond- 
teg  undetermined  the  appellant  filed  a  notJon 
to  have  the  det^lon  withheld  uotll  the  court 
below  passed  upon  a  iwtttloD  for  a  new  trial 
tbereto  filed.  Such  petition  was  denied,  and, 
InasDMiolt  at  conaael  for  appellant  has  fatted  to 
point  cut  any  taar  la  denying  the  petlttaa  iae 
a  new  trial,  we  wU  mt  ooudder  nidi  matuc 

SCOTT,  baring  tried  the  case  tn  fbe  court 
below,  not  attttog.   The  other  JuBtlcea  cancnr- 


BCHNBUi  JAT. 
(S^mnM  Onort  of  Oktahoma.    FA.  13,  1806.) 

I^HlTAVIOMt  —  ACORD&Ii  OW  CaOSS  W  AOTIOM  — 

CoKHi^ioavaKT  OW  Actio:?. 

1.  The  atatafee  wf  linrftatkms  adopted  frsm  Ne- 
hrsflka  by  proviBioDii  of  the  onmQic  act  did  not 
beidn  to  run  nQtil  May  2,  1890.  at  which  time 
the  cause  of  action  la  first  subjected  to  Itt  opera- 
tion. 

2.  When  the  time  ia  which  an  action  may  be 
brought  hHR  not  .expired,  the  legislature  may  ex- 
tend the  time. 

S.tTndw  Hie  Nebraska  statotea,  a  cavae  «f 
:actfa»  waa  deemed  OBHiiiBDced,  as  to  the  de- 
fendant, Rt  tlie  date  of  the  summons  which  waa 
eerred  on  bim. 

4.  tTndtT  the  Oklahoma  Statfrtes  of  1890  (Aap- 
ter  70,  art  7,  ]>,  ad(q>ted  fkom  Indiana,  a  en>- 
11  action  was  deemed  oommenced  from  the  time 
of  issuing  summons. 

5.  When  the  rtatute  of  Hmitation  was  two 
ywrs,  and  tke  eomrlaiut  trt»  filH  SeptMnber  SOL 
1890*  smanons  issned  April  R.  1892,  and  nerved 
same  da;,  the  action  shouM  be  deemed  com- 
menced under  the  statntes  of  May  2,  1890.  and 
was  not  barred  by  the  two-yean'  limitation  at 
the  time  the  action  was  flMnmcaeed. 

OSyllabus  by  the  Gaurt) 

Error  to  district  court,  Logan  eonnty;  be- 
ftjre  Justice  Praitft  Dale. 

Action  by  Francis  M.  Jay  against  Andrew  O. 
'Scbnell.  Judgment  for  phitatJff.  Defendant 
brlugs  en* or.  Afflnned. 

J.  A.  Baker,  for  plaintiff  In  error.  H.  B. 
Tburston,  Cor  defendant  In  arror. 

BURFORD,  J.  defendant  In  error,  (m 

June  21,  1880,  filed  his  complaint  against  ser- 
«ral  defendants,  claiming  damages  for  assault 
and  false  imprisoDnmt.  One  It.  B.  Scbnell 
was  made  a  party  defendant,  and  the  anm- 
mons  served  upon  Andrew  C.  ijcbnell,  tke 
.plaintiff  in  iBiror«  whom  It  la  alleged  vaa  gen- 


erally  known  by  both  names.  Several  amended 
eonpiafnts  were  Sled,  and  finally,  on  Septem- 
ber 13,  1890,  the  name  of  Andrew  C  Scbnell 
was  substituted  for  M.  E.  SchnelL  On  April 
5,  1892,  plaintiff  obtained  leave  of  court  to 
Issue  summons  for  Scbnell,  which  was  duly 
isaued  oo  said  day,  and  served  and  returned 
same  day.  On  the  YoOowlng  day  SchueS  ap- 
peared, and  filed  bis  demurrer  to  the  complaint. 
One  of  the  grounds  of  demurrer  waa  ttat  the 
action  was  not  omnmenccd  wltbln  the  time  pre- 
scribed by  the  statute  of  limitations.  The 
court  overruled  the  demurrer,  to  which  Scbnell 
excepted.  Answer  waa  then  filed,  wblcb  con- 
sisted of  a  general  denial  and  a  plea  of  the 
statute  vt  Umttatlons.  The  alkegatlos  In  the 
compUdnt  la  that  the  assault  was  coinnilttod 
on  August  17,  18S0.  At  the  time  (be  con^lnlitt 
was  filed,  the  statutes  adqpted  fpoai  Nebraaaa 
VfTe  in  force  In  this  territory.  According  to 
the  pnnrlsloas  of  that  statute,  actkma  of  this 
cbanacter  were  required  to  be  brMfcbt  wfttaki 
one  year  frton  the  time  the  cause  of  acliaB  ac- 
crued. At  the  time  the  assault  was  ocummlt- 
ted.  diere  was  no  statute  of  llnltatloaa  In  fbrae 
In  CHcIaboma,  and  the  Nebmaka  ttatutieB  did 
not  become  operative  nntll  May  2.  1890.  and 
by  the  terms  of  the  act  ot  coagreas,  potting 
said  statutes  In  fiwce  tai  Oldaboma,  tiiey  <Hily 
continued  in  ftHce  until  the  adjournment  of  the 
nnt  teglslatlvv  assefnbly  of  Oklahoooa,  wlileb 
was  December  26,  WBO.  The  came  of  actfcw 
stated  In  the  complaint  in  ttiia  canse  did  not 
accme,  at  ctmtonplated  In  tbe  Nebmska  atiit- 
nte  of  llmltatloas,  nntll  aaeh  tine  m  an  ae- 
ttrm  conld  be  bronght  nndca-  fti  rrovlBfpns.  In 
the  case  of  Sohn  v.  WatPiwoa.  deoMfd  b|r  the 
snix«me  court  of  ttie  United  Statea  a?  Wan. 
686K  it  waa  bald  "that  In  «(HiBtnihig  a  statnce 
of  Ilndtatkms  St  nnist,  ao  Ikr  as  It  affectt 
rigbts  of  action  in  «Klatienee  wtnn  the  atatntt 
is  passed,  be  he1d»  In  tbe  absence  of  cmtrair 
^OTWona,  to  begin  when  tbe  cause  of  actfoa 
Is  first  subjected  to  Its  cpemtlaiL"  The  cauM 
of  action  In  Uie  case  at  bar  did  not  aamM  - 
until  May  2,  1890,  and  the  abtnte  gave  one 
year  from  that  ttme  la  whirfa  to  bring  the  ac- 
tion. While  the  complntat  was  AM  aaa 
Scbnell  made  a  party  defniflaat  dminic  the 
time  the  NebraAa  lawa  w«re  in  force,  it  <fcw* 
not  clearly  appear  that  he  ms  servvd  wtA 
suaanona  within  that  period,  and  b«K«  the  ac- 
tloQ  was  not  deemed  oommenced  ander  that 
statute.  Tbe  Nebraska  statate.  In  force  when 
the  complaint  was  died  tsecticn  19,  Code  Ctr. 
Proc.  18B9>.  twovld»:  "An  action  shall  be 
deemed  coBuaenced,  vrit^  tbe  oHantng  of  thia 
title,  aa  to  the  defendant,  at  the  date  of  the 
aununona  which  ia  aerved  on  hluL"  Ttaa  miok- 
mons  Issued  In  this  ease  wlilcta  was  served  on 
Selmell  waa  dated  April  fi,  18&2.  so  that  the 
cause  of  action  was  not  otnnmenoed  nnder  tbe 
Nebnudu  statutea.  The  one-year  Umitatkm 
prescribed  by  the  Nebrarita  statutes  bad  not 
expired  at  the  time  the  OMahoma  statutes 
adopted  by  tbe  First  legislative  assembly  txxk 
effect  These  statutes  fixed  the  Umltatfoa  «b 
thlB  claaa  of  aetlona  at  two  7aai%  and  pre* 
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acrlbed  thftt  the  statute  Bbould  b^n  to  nm 
aa  to  caiuM  ot  actioa  arlslue  prfc«  to  tbe 
adoptioa  of  ttie  oisaDic  act  <m  May  2,  lUDU. 
The  time  In  which  lay  could  have  brought  this 
aiAton  uot  having  expired  at  the  date  the  Ne- 
braska lawa  were  auperseded  by  the  Oklahoma 
•tatutea,  the  leglalature  had  the  iiower  to  ex- 
tend auch  time.  1  Wood,  Urn.  H  11.  12.  The 
Oklahoma  Statutes  of  1800,  ad(^ed  trmn  In- 
diana (section  1,  art.  7,  c.  70),  provide:  "A 
dvll  action  shall  be  commenced,  by  flllng  In 
tbe  office  of  tbe  proper  clerk  a  complaint,  and 
cansing  a  summons  to  Issue  thereon;  and  tbe 
action  shall  be  deemed  to  be  comraeDoed  from 
the  time  of  lasuinfr  the  summons."  The  sum- 
iiMHia  which  brought  Bchnell  Into  court  was  I»- 
Boed  April  5, 18^  and  be  appeared  to  the  ac- 
tloD  April  6, 1882.  At  this  time  the  two-years 
limitation  which  then  operated  on  the  cause 
of  aeOui,  bad  not  expired,  and  the  action  was 
commeoced,  as  to  him,  within  the  period  of 
limitation,  and  there  was  no  error  in  overrui- 
tag  bis  dunurrer. 

Th«e  aie  no  other  questlOBS  presmted  In 
this  came  by  the  record  before  as.  Tbe  Judff* 
nent  of  tbe  district  court  la  afflnned,  with 
ooats.  AH  the  Jndxea  omiciutUir,  exe^  DAU6, 
C  3n  wbo  txtad  ttw  can  bdnWi  mt  atttinc 


BOaSRS  et  al.  t.  BONNETTT  et  aL 
IBnaeuie  Gomit  of  OUabma.    Fdk  IS.  IBM.) 
rsMoifFnoKs  on  AmAV—Umon  nm  Nstr 
TatAt. 

1.  The  Stntates  of  Oktahoma  of  1880  reQulrvd 
that  "the  application  for  a  new  trisl  must  be  mnde 

motion  anon  written  grounds,  filed  at  the  time 
mrilcing  the  motion." 

2.  Whra  no  oopT  of  motion  for  a  new  trbil  ac- 
ooDtfianieB  the  proceediosa,  or  any  other  record  to 
show  that  snco  motion  In  writinic  was  prexented. 


It  win  be  presomed,  for  the  pniposp  of  nnhnliHnit 
Oe  Jw^rment  of  tbe  lower  court,  that  all  thlnas 
have  been  dme  refmlarly  ^re,  and  that  no  writ- 
ten motkm,  as  provided  in  the  statute,  was  filed. 
(Syllabus  l^^  th?  Court.) 

On  rebearing.  Dismlmed. 

For  former  opinion,  aee  87  Pac.  1078. 

McATEB,  J.  This  cause  came  on  for  hear- 
ing In  this  court,  and  an  <q)luIon  was  filed 
September  7,  18!>4.  It  Is  here  upon  a  petition 
for  rehearing,  and  our  attention  Is  called  for 
tbe  first  time  to  the  tact— hitherto  unolMerved, 
and  not  before  presented  In  the  briefs— that  aft- 
er  hearing  the  case  the  court  took  the  case  under 
advisement,  find  on  the  30th  day  of  June,  IH\SS, 
rendered  a  general  Judfonent  for  the  plalntlfTs 
In  error,  admitting  tbe  same  to  record  by  filing 
on  the  80tb  day  of  June,  1803,  and  "refusing 
"to  entertain  or  allow  filed  a  motion  for  a  new 
trial."  No  copy  o^  a  motion  for  new  trial  ac- 
companies the  proceedings,  nor  Is  there  any 
other  record  to  show  hAw  such  motion  was 
presented.  This  cause  was  be^un  under  the 
Oode  of  CItU  Procedure,  when  the  Statutes  ot 
IBM  still  In  force;  but,  the  case  having 
been  conducted  to  final  judgment  the  provl- 
skm  of  tbe  Oode  oC  Glvll  Procedure  ot  the 


Statutes  of  1893  then  became  applicable.  Svic- 
tlon  321  of  the  Oode  of  Civil  Procedure  tSt. 
1803,  p.  815>  provides  ttiat  "tbe  apiillcation  fof 
a  new  trial  must  be  by  motion,  upon  written 
grounds,  filed  at  tbe  thne  of  making  tbe  mo- 
tion." There  Is  In  the  record  no  evidence  that 
any  motion  upon  written  grounds  was  ever 
presented  to  tbe  court,  and  the  oflTer  to  file 
the  same,  and  the  refusal  to  allow  filed,  la 
not  sufficient  evidence  to  us  that  any  such  mo> 
tkm  was  ever  made  in  the  record.  We  regard 
tbe  presumption  tliat  all  things  have  been  dona 
regularly  tor  the  lower  court,  for  tbe  purpose 
of  upholding  tbe  iudgmat  of  that  court,  to 
be  stronger  than  any  lnf«-ence  that  might  be 
drawn  from  the  statement  In  the  record  that  no 
nTitten  motion  aa  provided  in  the  statute  was 
filed.  In  tiie  absence  of  a  copy  of  motion  for 
a  new  trial,  ttie  record  must  at  least  show  that 
the  motion  itself  was  reduced  to  wrlttng,  m 
order  that  the  presumption  In  favor  of  tbe  trial 
court  migbt  be  overcome.  Douttlass  v,  Insley, 
34  Kan.  005.  0  Pac.  475;  Clayton  v.  School 
Diet.  20  Kan.  202.  The  Judjoneot  heretofore 
rendered  In  thla  caae  by  this  court  is  tberefore 
vacated,  without  re-examtaiatlon.  Tbe  jnd|^ 
ment  <tf  tbe  lower  court  wilt  be  affirmed. 


NORTHROP  V.  KN(yrT.    (Sac  106.) 
(Svvireme  Court  of  Cailforoia.    Oct  24,  1890.) 
Btidbhob  —  RsCKiPT     Boaotx  of  Pboov  as  TC 

PaTHBNT— DCHAND  OS  DitPSlSlTAHT. 

1,  In  an  action  br  aa  adnalnlKtrattw  to  recover 
money  allfged  to  nave  been  placed  hr  his  de- 
enlnit  In  the  bands  of  defnidnnt  as  a  loan  or  de- 
ponit,  a  receipt  signed  \>f  defendant  for  a  sum  ot 
money  from  the  decedeot  ie  admimihie  in  eri- 
dence,  though  it  does  not  Rtate  the  purpose  for 
which  the  money  was  received,  such  purixme  be- 
ing pmvahle  wnA. 

2.  The  posKewtoD  h7  an  adminixtntor  of  a  v»- 
cf4pt  from  defrndaot  to  his  decedent  for  muMir 
cnf*t8  on  def^dant  Ibe  burden  of  proving  its  re- 
pa  rinrnt. 

8.  Under  Olv.  Oode.  I  182S.  providbig  that  a 
depositary  shall  not  be  iMiind  for  the  delivery  of 
a  (leponit  until  draiand  mnde,  a  demand  by  an 
ailmlnlfctnitor  on  a  depofitary  f6r  the  efferta  of 
his  decedent  cnnr^  (Hth  a  statnnent  that  he 
btdd  a  raiier  calling  for  a  certain  mm  el  moli^p 
Is  a  sumdent  demand  for  the  money. 

Commissioners'  dedslon.  DepartmPUt  1.  Ap« 
peal  from  flupcnor  court  Plumas  ecnmty;  O. 
Cilotigh.  Judge. 

Action  by  E.  Northrop,  admtatstntor  of  fl»e 
estate  of  Mathias  Thompson,  decfased.  against 
William  Knott.  Jtidgment  for  plaintiff,  and  de- 
fendant appeals.  Affirmed. 

C.  B.  McLaughlin,  for  ajveUant  Qoodwin  ft 
WelA),  for  lequndent 

HAYNES,  a  This  action  was  brought  to  f- 
cover  from  tbe  defendant  $720.37.  Tbe  com- 
pbilst  contained  two  oounte,— the  first  for  BMoay 
loaned:  and  the  second  was  for  the  same 
amount  alleged  to  have  been  deposited  with  tbe 
defendant  for  safe-keeptng.  to  be  r^ld  mwa 
deuADd.   Tbe  aaswo:  to  tbe  flat  count  dnlsi 
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that  he  borrowed  Hie  said  or  any  sum  of  money 
from  plaJntlff's  intestate,  or  that  he  was  Indebt- 
ed to  said  estate  for  any  amn  whatever;  and  In 
answer  to  the  second  comit  the  defendant  denied 
tliat  {daintUTs  Intestate,  or  any  one  for  him, 
deposited  with  or  delivered  to  defendant  for  saf e- 
kcephig,  or  for  any  pnrpt^  ^^terer,  or  at  all, 
said  or  any  snui  of  money  whatever,  and  also 
denied  the  alleged  Indebtedneea  The  cause  was 
tried  by  the  court  without  a  Jury,  and  the  flnd- 
lugB  were  to  the  effect  that  the  money  in  ques- 
tion was  deposited  with  the  defendant  for  Bafe- 
keeplng,  to  be  returned  vtpon.  demand;  that  plahi- 
tiff  demanded  it,  and  that  defendant  failed  and 
refused  to  rqpay  the  same,  or  any  part  of  it,  and 
that  the  whole  snm  remained  imp&ld.  Some  ex- 
ceptions were  taken  by  the  defendant  to  ralli^ 
iqwn  the  admiaalon  of  evidence,  and  It  1b  also 
contended  that  the  findings  are  not  Jnstlfled  by 
tiie  evidence. 

3.  W.  Denton,  called  for  the  plaintiff,  testified, 
In  substance,  that  about  the  last  of  October,  or 
the  first  ctf  November,  1891,  he  went  to  the  de- 
fendant for  a  loan  of  $500;  "the  defendant 
■aid  Mr.  Petenon  had  mon^  with  him  that  be 
could  loan  me,  tmt  that  he  would  write  Peterson 
about  It;"  that  d^endant  went  away  In  a  few 
days,  and  he  never  saw  him  about  the  money 
afterwards. 

The  plaintiff  testified.  In  substance,  that  on 
December  IB,  1892,  he  met  the  defendant,  and 
told  htm  that  he  was  administrator,  and  asked 
him  to  deliver  the  effects  of  Thompson,  alias 
Peterstm,  to  him.  "l  told  him  I  had  a  statement 
calling  for  money.  He  said  he  had  [bad] 
money  on  deposit  there  of  Thon^on's,  but  be 
did  not  have  any  then;  that  be  could  explain  In 
regard  to  the  money,  and  what  became  oi  It; 
but  be  did  not  do  so.  He  said  he  used  some 
of  Peterson's  money  to  loan,  and  was  to  have 
one-half  the  Interest  He  did  not  pay  me  any 
nxmey,  I  told  him  I  had  a  statement  (a  docu- 
meat.  I  could  not  describe  the  document)  call- 
ing for  80  much  money."  The  two  notes  deliver- 
ed to  the  plaintiff  by  defoadant,  atmve  mention- 
ed, were  shown  to  the  witness,  and  Identified  by 
him.  The  first  was  a  note  made  by  M.  J.  Noee, 
October  31,  1891,  at  one  year,  for  the  sum  of 
9168.  The  second  note  -was  made  by  w.  P. 
Sutton.  June  15,  1892.  at  18  months,  for  $250. 
The  witness  furttier  testified  tliat  defendant  told 
him  these  notes  belonged  to  Peterson.  The  re- 
ceipt spokea  at,  and  ^rtildk  was  received  In  erl- 
6mco  asalnst  defendant's  ob!IecHoI^  Is  as  folr 
lows: 

"Mohawk,  May  29,  1892. 
"Received  from  Math  las  Tbompeon  seven  hun- 
dred and  twenty  dollars  87  cents.   One  note 
Mr.  Mlcbel  Nayo  160  and  note  W.  P.  Sutton 
2B0  imsT 


•TPm.  Knott  1387." 

Plaintiff  also  testified  to  other  conversations 
with  tin  defendant,  and  added  "that  at  all  tbess 
conveisatlons  I  had  with  him  be  stated  to  me 
ttiat  he  had  no  money  belonj^  to  the  estate, 
and  did  not  owe  the  estate  anything."   The  re- 


ceipt copied  above  was  not  Abown  to  the  defend- 
ant at  any  of  these  conversations. 

At  the  conclusion  of  the  evidence  on  behalf  of 
the  plaintiff  the  d^endant  moved  for  a  noosnlt, 
upon  the  ground  that  it  was  not  proven  that 
said  or  any  sam  of  money  was  ever  deposited 
with  or  loaned  to  the  defaidant,  or  that.  If  so 
deposited  or  loaned,  It  bad  not  been  repaid.  Hie 
nonsuit  was  denied,  and  the  cause  was  sulsnlt- 
ted  upon  the  evidence  introduced  by  the  {dalntiff. 

Defendant's  objection  to  the  admission  of  the 
receipt  in  evidence  was  not  wdl  taken.  It  was, 
at  the  least,  prima  fiide  evidence  that  the  de- 
fendant had  received  from  plaintiff's  intestate 
the  amount  of  money  therein  expressed,  and, 
unex[flalned  and  unin4)eached,  was  conetusive 
evidence  of  that  fact,  and  the  receipt  of  the 
money  by  the  defendant  was  a  necessaiy  st^  In 
estatdisUng  plaintiff's  cause  of  action.  The  ex- 
ecution of  the  receipt  by  the  defendant  was  ad- 
mitted, and,  even  If  the  purpose  for  which  tb» 
money  was  delivered  to  defendant  was  essential 
to  Its  admissibility,  persuasive  evidence  that  it 
was  delivered  as  a  deposit  bad  been  given.  In 
considering  the  suffldency  of  the  evidence  to 
Justify  the  finding  that  the  money  was  received 
by  the  defendant  as  a  deposit.  It  is  not  necessaiy 
to  decide  what  Inference  should  be  drawn  from 
the  unexplained  acknowledgment  of  tlie  receipt 
of  the  money.  Such  acknowledgment  would  ap- 
pear to  be  eqoaUy  consistent  with  a  payment,  a 
loan,  or  a  de|X)slt;  and  hence  the  purpose  for 
which  the  mraiey  was  delivoed  and  received 
may  be  shown  by  parol  or  other  competent  evi- 
dence, and  for  this  purpose  the  admissions  of  the 
defendant  testified  to  by  the  plaintiff.  In  the 
absence  of  all  contradiction  or  explanation,  were 
quite  sufficient  to  JustlQ'  the  findli^  that  tiie 
money  In  question  was  received  by  the  defend- 
ant on  depcMdt,  and  not  as  a  loan,  or  hi  payment 
of  a  debt.  The  defendant  was  a  competent  wit- 
ness as  to  conreraations  or  transacttons  between 
himself  and  the  plaintiff,  and  therefore  the  plain- 
tiff's testimony  as  to  defendant's  statanenta 
must  be  taten  as  true,  the  d^endant  having  de- 
clined to  testify.  The  a<^on4edgment  that  he 
had  had  money  on  deposit,  that  be  had  used 
some  of  Tbompscm's  money  to  loan  it,  and  to 
receive  one-half  the  Interest,  would  certainly  tend 
to  iROTO  Uiat  the  money  was  not  delivered  to 
him  In  payment  ot  a  debt,  and  was  ddlvered  to 
him  as  a  loan  or  deposit 

But  It  Is  contoided  bgr  appellaiA  that  there  Is 
no  evidence  to  sustain  the  finding  that  the  de- 
podt  had  not  been  repaid.  This  contention  can- 
not be  sustained.  The  receipt,  having  Been 
given  for  num^  depodted,  was  evidence  of  a 
liability  on  the  part  of  the  defendant  to  the  de- 
poritor,  and,  npon  reitayment  of  tibe  money,  he 
was  entitled  to  a  snrroider  of  the  receipt,  or,  ff 
the  receipt  onbraoed  otha  things,  as  promissory 
notes,  for  safe-keeping,  be  was  entitled  to  have 
the  return  ot  the  money  indorsed  tqwn  it;  and 
the  possession  of  this  evidence  of  llabllllT 
Thompson  and  his  administrator,  like  the  pos- 
session of  a  {amdnoiy  note  by  the  payee  after 
maturity,  Is  evidaice  of  lis  noiqnyment.  It  is 
true,  the  defendant.  In  his  conversation  with 
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plaintiff,  deoled  he  tmA  Qw  money  then,  or 
W83  Indebted  to  the  estate,  bnt  he  did  admit 
that  he  had  had  money  belonging  to  Thonq»on, 
and  eald  he  could  exidain  what  became  of  It 
In  all  this  there  was  no  hint  of  payment,  and 
the  most  that  can  be  daimed  for  It  In  defend- 
ant's favor  Is  that  the  money  had  been  lost  under 
drcomstanres  which  relieved  him  from  liability. 
No  such  defense  was  pleaded,  nor  was  there 
any  explanation  as  to  what  the  drcmnatances 
were,  nor  any  offer  to  prove  sndi  defense;  but 
be  stood  npon  tbe  explicit  denial  In  his  answer 
that  be  had  ever  received  the  money  for  any 
jmrpoBe,  or  at  all.  We  think  the  demand  made 
hy  plaintiff  on  Decembo-  13,  1892,  was  suffi- 
cient He  was  asked  to  delfver  the  effects  of 
Thompson  to  the  plaintiff  as  administrator.  In 
part  compliance  with  this  demand,  he  delivered 
two  promissory  notes  assmned  by  tbe  plaintiff 
to  be  tbe  ones  mentioned  in  tbe  receipt  He 
was  then  told  by  the  plaintiff  that  be  bad  "a 
statement  or  docnment  calling  for  so  modi  mcm- 
ey,"  and  to  this  statement  of  the  idalntlff  tbe 
defendant  made  the  ex[danatioD  hereinbefore 
stated  and  commented  npon.  that  he  bad  bad 
money  on  deposit,  but  did  not  have  any  then, 
and  that  he  could  explain  what  became  of  It, 
but  did  not  do  so.  This  reference  to  the  receipt 
or  document,  which  It  Is  conceded  was  written 
and  signed  by  the  defendant,  with  the  general 
demand  far  an  the  effects  in  defendant's  hands 
belonging  to  the  estate,  we  think  la  a  sufficient 
compHanre  with  section  1823  of  the  CItU  Code. 

AiveDant  also  apedfles  several  alleged  eirois 
tn  ndlDgs  upon  the  admission  of  evidence.  Tbe 
more  important  of  these  rdates  to  the  hitroduc- 
tlon  In  evIdeDce  of  two  promissory  notes  claim- 
ed by  the  idalntlff  to  be  those  mentioned  In  de- 
fendant's recdpt,  and  from  which  It  fs  argued 
by  respondent  that  the  notes  mentioned  in  the 
same  receipt  with  tbe  money  having  been  admit- 
tedly a  deposit  ^tfa  the  defendant,  tbe  Inference 
is  that  the  money  was  also  a  deposit.  Without 
asc>aARii«  tbe  particular  points  of  ofajectkm  to 
the  Identity  of  these  notes  with  those  mentioned 
Id  the  receipt.  It  Is  sufficient  to  say  that  we 
think  they  was  pnq>erly  admitted;  but,  if  It  be 
conceded  that  their  admlsskm  in  evidence  was 
error,  Inasmuch  as  we  have  already  held  that, 
upon  the  evidence  hereinbefore  stated,  without 
referring  to  these  notes,  the  findings  were  sos- 
tained.  tbe  defendant  was  not  prejudiced  by 
their  admission.  The  objection  to  the  question 
by  plaintiff  to  the  witness  J.  C.  Kolckron,  as  to 
whether  the  deceased  had  money  deposited  In  his 
safe  in  the  year  1891,  should  have  been  sustain- 
ed; but,  for  the  reason  above  stated,  the  Judg- 
ment should  not  be  reversed  on  that  ground. 
It  may  also  be  conceded  that  a  portion  of  the  tes- 
timony of  Charles  Hegard.  in  which  be  testified 
to  statements  made  the  deceased  to  him  In 
1892.  the  day  before  his  death,  to  tbe  effect  that 
be  (Thompson)  had  two  notes  and  seven  hun- 
dred and  some  odd  dollars  In  money  at  Mr. 
Knott's,  was  incoimietent  evidence;  tbe  defend- 
ant not  being  tvesent  So  far  sa  the  testimony 
o'  this  witness  went  to  the  Identification  of  the 
receipt  wbicli  bad  beoi  left  In  his  hands  toe 


several  months,  It  was  competent;  but  no  part 
of  this  testlmoiqr  was  objected  to  bsy  the  defend- 
ant, nor  was  any  motion  made  to  strike  it  out 
And,  under  these  circumstances,  the  appellant 
Is  not  entitled  to  a  ttmaml  of  0ie  Judgmoit  up- 
on that  ground.  Tbe  Judgment  appealed  from 
should  be  affirmed. 

We  conair:    BELOHER,  O.;  SEABLS.  O. 

PBBOCBIAM.  For  the  reaaons  given  tat  the 
foregoing  oplnkm,  the  Jodgment  la  affirmed. 


PBOPLB  V.  BASKBB.    (Or.  162.) 
(SiQireme  Court  of  California.    Oct  26,  1886.) 
Crimiital  Law  —  Cohroboiutikg  Tbstihomt  — 

SOPPICl  SHOT— PhoVI  MOB  0»  JURT. 

1.  On  trial  for  totAxry,  testimony  of  the  prose- 
eating  witness  tended  to  identify  defendant  as 
one  of  his  aseaiiants.  Several  other  witnesses 
testified  that  they  had  seen  the  defendant,  in 
company  with  bis  accomplice,  near  the  scene  of 
the  robbery  Irat  a  few  moments  prior  to  Its  com- 
mission. HM,  that  the  evidence  was  a  safficient 
corroboration  of  the  testimony  of  the  accomplice 
oonnectiiw  defendant  with  the  crime  to  warrant 
a  con^ction. 

2.  In  a  criminal  ease  tbe  gaeetion  of  tbe  weight 
and  snffiden^'  of  corroborating  testimony  Is  tar 
the  jniy. 

Departmoit  L  Appeal  from  superior  court 
San  Bmmrdlno  county;  John  L.  Campbell, 
Judge. 

Thomas  Barker  was  convicted  of  robbery, 
and  appeals.  Afllrmed. 

Paris  &  AUIson,  for  appellant  Atty.  Gen. 
Fitzgerald,  for  the  People. 

TAN  FLEST,  J.  Defendant  la  convicted  of 
robbery,  and  ai^)eals  from  the  Judgment  and 
an  order  denying  him  a  new  trial. 

1.  It  was  objected  that  there  was  no  evi- 
dence tending  to  connect  defendant  with  the 
commission  of  tbe  crime,  other  tlian  tbe  uncor- 
roborated statements  of  an  accomplice.  We 
regard  the  evidence  as  quite  sufficient  to  sat- 
isfy the  statute  as  to  the  degree  of  corrobraa- 
tion  required.  The  testimony  of  Ixary,  the 
prosecuting  witness,  while  not  positive  on  the 
point,  nevertheless  tended  directly  to  identic 
defendant  as  one  of  bia  asmllants,  while  that 
of  several  other  witnesses  placed  defendant, 
in  the  company  of  his  accomplice,  in  the  near 
vicinity  of  the  scene  of  the  robbery  at  a  very 
few  minutes  prior  to  the  commlsirira  of  the  of- 
fense. This  was  evidence  tending,  lndes>end- 
ently  of  that  of  the  accon^>lice,  to  connect  de- 
fendant with  tbe  commission  of  tbe  offense, 
and  that  is  all  that  is  required.  Tbe  strength 
or  credibility  of  the  corroborating  evidence  Is 
tor  tbe  Jury.  It  "need  not  be  strong.  It  Is 
sufficient  if  it  tends  to  connect  the  defendant 
with  the  commission  of  the  offense,  though  if 
it  stood  alone  It  would  be  entitled  to  but  little 
weight."  People  v.  McLean,  84  OaL  4S0,  24 
Pac.  32.  Nor  need  It  extend  to  every  fact  and 
detail  covered  by  the  statements  of  the  acoran- 
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Idloe.  People  T.  Kmu,  73  OaLLftU,UFM.tBW; 
People  T.  doomn,  BO  OkL  449. 

2.  The  tautmctlon  u  to  flie  degree  ct  oor- 
nbontloai  icqulred,  wblch  te  objected  tiK  is  la 
full  Booord  with  the  prlndplea  abore  stated, 
widcotxectly  statee  the  law.  There  la  no  error 
In  the  record,  and  the  Judgment  and  Older  an 
affirmed. 

We  concur:  HARRISON.  J.;  QAROUTTE. 

J. 


PEOPLB  T.  HARRIS.    (Cr.  IBO.) 
{Suprenw  Court  of  CaUfomU.    Oct.  23,  1606.) 
Bdmlaht  —  Proop  op  Corpus  DBUOTt  —  BuT*. 

HENTB  Of  D«P«1»DANT— EtIOBHOB. 

1.  On  a  trial  for  bnnrtary  the  pronecottn^  wtt- 
nesB  testified  that  he  lived  In  a  certain  horow;  that 
he  had  there  certain  articie*  of  personal  prop- 
erty; that  8  part  of  said  articles  were  in  the 
bDiwe  at  6  o'clock  p.  n.  December  18,  1885:  that 
about  9  o'clock  p  m.  of  the  same  da^  A.  and  H., 
who  were  police  officeni,  came  to  witness'  honse, 
havinK  de^ntlant  with  them,  and  also  the  said 
artidea  of  peracHial  property  beltmitinK  to  witness. 
The  officers  teetified  that  between  8  and  9  o'clock 

S,  m.  of  the  aame  day  tiiej  aaw  defendant  aome 
istance  away  from  the  house  of  the  prosecuting 
witnees,  havinff  with  him  a  tin  box  containing 
opinm  dope,  and  other  artideA  Identieed  by  the 
proRecutinR  witness,  ffefrf.  that  the  testimony 
was  sufficient  to  prove  the  corpus  delicti,  and 
henoe  to  Justify  the  admlaeton  of  atatcment*  made 
by  defendant  to  the  officers. 

2.  The  fact  that  the  witoeaaea  mentioned  the 
opium  dust,  a  razor,  and  other  specific  articles 
whirii  the  proaeciitinn  witness  recornized  as  his 
projierty,  was  anffirient  to  show  that  defendant 
&d  noaaeaalon  of  the  property. 

8.  The  Qtieatlon  naked  the  proaeentlnff  witneae, 
whether,  when  the  officera  and  defradant  were  at 
his  honse,  either  of  them  said  anything  to  him 
about  the  things  that  were  stolen,  to  which  the 
witoeai  answered:  "He  (defendant!  didn't  say 
aaything,  but  the  two  iben  asked  me  if  those 
titbyn  were  mine.  There  was  nothing  else  aaid 
about  the  tilings,**— waa  without  prejudice. 

Department  2.  Appeal  from  Buperlor  court, 
Los  Angeles  county;  B.  N.  Smith,  Judge. 

George  Harris  was  convicted  ot  buri^arr, 
and  appeals.  Affirmed. 

R.  A.  Ung,  tor  appdlast  Atty.  Gen.  Ftts- 
serald,  Ux  the  Peqple. 

McFARLAND,  3.  The  defendant  was  con- 
victed of  burgtery,  the  charge  being  that  be 
feloniously,  buivlarlously,  etc.,  entered  the 
house  of  one  Lou  Sam  with  intent  to  commit 
larceny.  He  appeals  from  the  Judgment,  and 
also  from  an  order  denying  a  new  trial.  The 
only  point  made  bf  appellant  for  a  reversal  la 
that  the  trial  court  erred  In  allowing  the  wit- 
nesses Auble  and  Hawley  to  testify  as  to  cer- 
tain statements  made  by  the  appellant,  tbe  con^ 
tentloD  being  that  there  was  no  satnoient  proof 
of  tbe  corpus  delicti  Independently  of  said 
statemratB.  But  the  witness  Lou  8am  tied  tea- 
tlfled  tliat  be  lived  In  a  certain  bouse;  that  he 
faftd  certain  articles  of  pereonal  property  in 


■aid  boose;  tint  a  part  at  Icaat  o<  aRM  azU- 
lAn  were  in  said  honae  at  6  o'clcNsk  p.  m.  of 
the  18th  day  of  December.  1886;  that  after- 
mirda,  about  0  o'cloA  p.  m.  of  tbe  Kune  day. 
tbe  said  witnc— ca  AoUe  and  Hawley,  who 
were  police  officers,  came  to  fala  (tbe  witness 
Zjoo  Sam'a)  houae,  liaTing  die  tvpellant  with 
them,  and  also  tbe  said  artldee  ot  peneoil 
property  belonging  to  said  Lon  Sam.  The  tea- 
tlnuny  of  Mild  wltncMea  Auble  and  Hawl^, 
to  which  the  objection  was  made,  waa  aobstan- 
tfaUy  this:  That  between  8  and  9  o'chxk  m. 
of  tbe  Bame  day  tbey  saw  tbe  appelant  some 
distance  away  from  the  bouse  of  said  Lou  Sam; 
that  said  appelant  bad  w\tb  him  a  tin  box  oon- 
tainlng  oplmn  dope  or  "yen  see^;  that  said 
witnessea  aaksd  anld  appellant  where  he  got 
the  said  boK,  whereupon  tbe  appellant  banded 
the  said  box.  and  also  some  other  things,  caUed 
br  Bald  wlmessea  "the  rest  of  the  stuff."  to 
said  witness  Hawler;  that  appriUint  told  said 
witnesses  tbat  he  had  got  the  things  hi  a 
laundry,  and  wotdd  show  them  tbe  i^ace;  that 
be  tocA:  said  witnesses  to  the  honse  of  said 
Lou  Sam,  and,  in  the  language  ot  one  of  said 
wttDBBsea.  "went  rli^t  to  the  bank  aod  showed 
us  itiiere  be  got  the  stolf."  B»  said  be  took  U 
because  he  waa  bard  up,  and  expected  to  get 
a  good  price  for  It  In  Chinatown.  We  ttitnk 
that  tin  testimony  of  the  wttneaa  Lon  Sam, 
and  also  the  ftcts  testified  to  the  witnessea 
Ant>le  aod  Hawley,  independent  of  what  appe- 
lant said,  were  soffldent,  within  the  rale  ot 
the  most  extreme  cases  on  the  atfliject,  to  so 
show  tbe  corpus  delicti  as  to  Jtistify  tbe  admis- 
sion of  tbe  said  statements  of  tbe  appelant. 
Appellant's  counsel  contend  that  the  evidence 
does  not  show,  or  even  tend  to  show,  that  the 
appellant  was  ever  in  the  possession  of  the  ar- 
tldefi  alleged  to  have  been  stolen  from  the  wit- 
ness Lon  Sam.  This  contention,  however,  can- 
not be  maintained.  Tbe  prosecution  was  no 
doubt  somewhat  careless  In  not  askii^r  the  wlt- 
nesses  more  particularly  at>out  the  specific  arti- 
cles stolen,  or  In  not  seeing  that  tbe  testi- 
mony was  fully  put  into  the  bill  of  exceptions. 
It  Is  clear  enough,  however,  that  tbe  articles 
taken  from  tbe  appellant  by  the  said  officers 
were  recognised  the  witness  Lon  Sam  as  his 
missing  property;  and  a  razor,  the  opium  dust, 
and  some  other  articles  were  apeclfioally  men- 
tioned by  the  witnesses.  There  was  also  an 
objection  made  to  tbe  question  asked  the  wit- 
ness Lou  Sam,  wbetlier  when  the  said  two 
police  officers  and  the  appellant  were  present 
at  his  honse  either  of  them  said  anything  to 
j  him  about  the  thngs  that  were  stolen;  but  tbe 
I  answer  of  tbe  witness  was  of  no  consequence, 
be  merely  saying:  "He,  the  defendant,  didn't 
say  anything,  but  the  two  men  asked  me  tf 
those  things  were  mine.  There  was  nothing 
else  said  about  tbe  things."  The  Judgment  and 
order  appealed  from  are  afOrmed. 

Weconcnr:   HBNSHAW.X;  TBMPUB,  X 
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8T&X80N  T.  BRIGGS  et  al.  (L.  A.  177.)  i 
(BoprcmB  Gonrt  of  OaUfinida.  Oct  10,  1896.) 
Lsua— BxBounoiT— pLUDnre— AuTBOBiTT  or 

AOBNT. 

1.  An  Bg:eot  wltb  anthorlty  Qu\y  to  collect  rents 
CBBDot  Usd  Ub  [RrindpBl  Yif  accepting  as  par- 
ment  a  credit  on  a  penooal  IndebtedneBB  ct  the 
agent  to  the  tenant. 

2.  An  averment  in  a  complaint  of  the  execution 
of  a  lease  plaintiff  to  defendants  is  denied  by 
the  arenDent  of  tbe  answer  that  pl^nttff,  having 
*  leaae,  signed  by  bim,  and  naming  defenilaiifta 
as  leaseea,  requested  defendanta,  who  did  not 
'want  to  lease  ^e  property,  to  sign  the  lease  as 
leasees,  and  then  assign  it  to  another  person,  to 
aToid  the  raaUng  out  cf  a  new  lease,  and  that 
they  BO  algaed  It  aa  aa  accoaaiiiodBtlon,  bat  tt 
waa  never  delivered  to  them,  and  ther  new  eo- 
teved  OD  the  property. 

OommlBslODerB*  dedalon.  D^artment  1.  Ap- 
peal from  superior  court,  Kem  coanty;  A.  St. 
OonkllD,  Judge. 

Action  by  Edward  Gray  Stetsim  agaJnat  T.  L. 
Brlggs  and  others.  Judgment  for  defendants. 
Plaintiff  appeala.  Rereited  In  part. 

O.  <X  OowgUl  aDd  Bdw.  Gny  Stetson,  for 
Af^IkLDt.  J.  W.  Ahern  and  H.  L.  Fadiard, 
Cor  re^ndents. 

BSLCHER,  C.  Tbe  plalntlft  Inrongbt  this 
jwticm  to  recover  tbe  sum  ot  ^75,  all^d,  in 
two  separate  oounta,  to  be  doe  for  tbe  second 
tatstaUmeuts  of  rent  on  two  leases  executed  by 
^Intiff  to  defendants  on  land  in  Kem  county, 
one  tract  desolbed  as  a  certain  ssctlon  20, 
and  the  other  as  the  north  half  of  a  certata 
section  7.  Copies  of  th«  leases  are  attached 
l»  the  complaint,  from  which  ttappcanthattbey 
were  both  executed  April  2, 18»i!,  for  tbe  term 
of  one  year  from  February  1, 1892,  to  Februaiy 
1,  1803,  and  that  the  rent  to  be  paid  on  the  one 
first  named  was  $400  and  the  other  $375,  one- 
half  ot  each  anm  being  made  payable  on  July  1, 
1892.  and  tbe  other  half  on  October  1,  1892.  It 
tivtber  appears  that  eatdi  lease  eontained  the 
following  proTislon:  "And  tbe  said  parties  at 
the  second  part  do  hereby  promise  and  agree  to 
pay  to  the  aald  party  of  the  first  part  the  said 
rent  berein  reserred  In  the  manner  herein  spec- 
ified, and  not  to  let  or  underlet  tbe  whole  or 
any  part  of  said  premises;  •  •  *  and  not  to 
apslgn  this  lease  without  tbe  written  canaeBit 
nt  tlie  said  party  of  the  first  part."  Indorsed 
on  the  last-named  lease  was  an  asslKument 
dated  AmrU  2, 1892,  and  signed  1^  defendant^ 
tD  these  words:  "For  value  received,  we  here- 
by assign,  transfer,  and  set  over  to  Lizzie  K. 
Mastellar  all  our  right,  title,  and  Interest  in 
and  to  the  within  lease."  And  f<rflowlng  this 
was  another  Indorsement,  signed  by  Mrs.  Mas- 
tellar, In  tbese  words:  "I  hereby  agree  to  ful- 
fill tbe  temi  of  the  within  lease."  The  de- 
flendaata,  by  thebr  answer,  denied  that  there 
was  any  rent  due  plaintiff  from  them  on  the 
first  leaae  set  out,  and  alleged  that  they  had 
foQy  performed  all  the  covenants  and  condl* 
tlons  therein  to  be  performed  by  them,  and  bad 
paid  to  plaintiff  all  sums  d  money  mentioned 
and  dne  from  them  thafeaiidsr.   And  aa  to  um 

«  BshesTing  danlefc 


second  lease  the  answer  denlea  that  the  de- 
fondants  are  bonad  tbereby,  or  that  tbey,  or  ei- 
ther of  them,  are  Indebted  to  plaintiff  in  any 
sum  of  money,  or  at  all.  by  reason  of  aald 
lease.  It  then,  as  an  afflrmatlvc  defenae,  al- 
leges. In  effect,  that  on  April  2,  1892.  one 
Houghton,  who  was  plaintiff's  agent  in  Kem 
county  to  lease  his  lands  and  collect  the  rents, 
bad  In  hts  hands  tbe  draft  of  the  said  lease, 
signed  1^  plaintiff,  and  in  which  defendants 
were  named  as  lessees;  but  that  as  defend- 
ants did  not  want  tbe  land,  Houghton  request- 
ed tbem  to  sign  tbe  lease,  and  then  assign  It 
to  Mrs.  MasteDar,  and  tbereby  avoid  making 
out  a  new  lease,  and  sending  it  to  San  Fran- 
cisco^ to  be  signed  by  i^lndfl,  where  plaintiff 
then  had  hla  place  of  business;  and  that  de- 
fendants, to  accommodate  the  i^lntiff  and 
Houghton,  signed  the  lease  as  requcHted,  tmt 
never  entered  on  tbe  land,  or  received  any 
benefit  ttierefram,  and  that  the  lease  was  never 
delivered  to  them;  and  that  plalottff.  In  tbe 
month  of  July,  18S2,  knew  of  said  aaslgDment, 
and  accepted  from  Mrs.  Mastellar  tbe  first  in- 
stallment of  rent,  and  ratified  tbe  acts  of 
Houghton  In  so  leasing  said  land.  Tbe  case 
was  tried  before  a  Juiy,  and  tbe  venUct  and 
Judgment  were  In  favor  of  defendants.  Prom 
that  Judgment  the  plalntlfl  has  appealed,  and 
has  brouf^t  tbe  case  here  on  the  Judgment 
roll  and  a  bill  of  ezcepttoos,  tbe  appeal  being 
taken  within  60  days. 

1.  At  the  trial  tbe  theory  of  tbe  plaintiff  was 
that  be  bad  never  received  tbe  second  Install- 
ment of  rent  on  tbe  section  20  lease,— f  200.— 
and  that.  If  it  was  paid  by  defendants  at  all. 
It  was  by  a  credit  of  tbe  amount  on  tbe  per- 
son^ indebtedness  of  Hongliton  to  tbem.  and 
faence  did  not  constttate  a  peymmt  Tbe  evi- 
dence tetided  to  suTiport  this  theory,  and  there 
was  very  little.  If  any.  conflict.  It  1b  true  thnt 
Houghton  was  plahitifTs  agent  with  authori- 
ty "to  collect  the  rents  under  the  leases  In- 
volved in  this  action."  but  under  this  authority 
be  had  no  right  to  accept  anything  but  money 
In  payment  Mudgett  v.  Dny.  12  Cal.  139; 
Taylor  t.  Robinson,  14  CaL  3»B:  Story.  Ag. 
(9tb  Ed.)  {  98.  In  accordance  with  bis  theory, 
the  plaintiff  requested  the  court  to  give  to  the 
Jury  the  following  Instructions,  which  were  re- 
fused, and  exceptions  reserved:  "(3)  An  agent 
who  is  mly  authorized  to  collect  rents  has  no 
power  to  receive  in  payment  anything  but  mou' 
ey.  (4)  If  you  believe  that  W.  E.  Houghton  was 
only  authorized  to  find  tenants  for  pIaiDtIfl"s 
land,  and  collett  tbe  rents  under  lenses  ex- 
ecuted by  plaintiff,  and  tbat  the  secmd  Install- 
ment of  rent  for  section  20  was  never  paid 
except  by  a  credit  on  Houghton's  account  with 
the  defendants,  such  paytnent  does  not  bind 
the  i^lntlff,  not  dbKbarge  tbe  defendanta." 
These  InstmcttoBs  stated  the  law  applicable 
to  tbe  case  correctly,  and  the  refusal  to  give 
them  was  deaity  error. 

2,  The  theory  of  plaintiff  as  to  tbe  llablltty 
of  d^endants  to  pay  the  rent  on  tbe  sectkai  7 
Iteae  Is  that,  whoi  dftfendanti  signed  the 
Isaas,  tlMiy  beoams' oUlgated  to  pfty  tba  twit 
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stipulated  for,  and  that  this  obligation  was  not 
discharged  or  affected  the  subBequeot  as- 
signment, whether  it  was  made  with  or  with- 
out the  consent  of  plahitlff.  But  no  obligatltm 
on  the  part  of  defendants  to  pay  the  rent  was 
created  or  arose  until  the  lease  was  fully  ex- 
ecuted, and  It  was  not  so  executed  until  it  was 
signed  and  delivered.  Code,  OIv.  Proc  3  1933. 
It  ia  objected,  however,  that  the  averment  In 
the  complaint  that  the  lease  was  "executed" 
by  the  plaintiff  and  defendants  Is  not  met  by 
the  afflnnative  averments  In  the  answer  as  to 
the  manner  and  circumstances  under  which  it 
was  signed  by  defendants,  and  its  due  execu- 
tion must  therefore  be  deemed  admitted.  But 
It  is  not  essential  that  a  traverse  should  be 
expressed  in  negative  words.  An  averment 
tn  the  answer  of  the  contrary  of  what  is  al- 
leged In  the  complaint  is  equivalent  to  a  de- 
nial (Perkins  v.  Brock,  80  CaL  820).  and  the 
averments  in  the  answer  here  are,  in  our  opin- 
ion, equivalent  to  a  denial  of  the  execution  of 
the  lease.  If,  therefore,  the  facts  alleged  in 
the  answer  be  true,  and  there  was  evidence 
tending  to  sustain  them,  then  the  lease  was 
never  fully  executed  by  defendants,  and  they 
never  became  obligated  by  It  This  being  so, 
it  is  unnecessary  to  consider  the  very  elabo- 
rate argument  of  counsel  for  plaintiff.  It  fol- 
lows that  the  Judgment  should  be  reversed  as 
to  the  first  cause  of  actl<Hi  for  $200,  and  sboold 
be  affirmed  as  to  the  second  cause  of  actltm  fbr 

We  concur:  BRITT,  O.;  SEARLS.  a 

PER  CURIAM.  For  the  reasons  given  In 
the  forcing  opinion,  the  Judgment  la  reversed 
as  to  the  first  cause  at  action  for  9200,  and  Is 
affirmed  aa  to  Uie  second  cause  of  action  for 
1176. 


GRANGER  v.  ROBINSON.    (L.  A.  281.) 
(Supreme  Court  of  California.    Oct.  29.  1886.) 

APPBAL — UnDBRTAKINQ— BUPFIOIBHCT. 

When  appeals  are  taken  from  both  a  Judg- 
ment and  an  order  denying  a  new  trial,  a  Bingle 
undertaking  la  snfficient,  provided  both  appods 
are  referred  to  therein  and  made  the  coDudna- 
tion  for  Its  execDtlon. 

Department  1.    Appeal  from  superior  ooort, 
Riverside  county;  J.  8.  Noyes,  Judge. 
Motion  to  dismiss  appeaL  Denied. 

Hanry  Conner,  for  appellant    Walter  Bord- 

well,  for  reqH>ndent, 

PER  CURIAM.  Motion  to  dismiss  an  appeal 
upon  the  ground  that  the  undertaking  Is  insuffi- 
cient The  aK>eal  Is  from  the  Judgment,  and 
also  from  an  order  denying  a  new  trial  The 
undertaking  recites  both  of  the  appeals,  and 
that  in  consideration  thereof  the  appellant  will 
pay  all  damages  and  costs  which  may  be  award- 
ed against  him  on  the  ^)peal,  or  on  the  dismissal 
thereof,  not  exceeding  $300.  It  was  held  in 
Chesta  t.  Association,  64  Col.  42,  27  Fac.  1104, 


that,  upon  an  apgeal  from  both  the  Judgment  and 
an  order  denying  a  new  trial,  only  one  und^tak- 
ing  for  $300  need  be  filed  In  order  to  give  this 
court  Jurisdiction  of  the  appeaL  This  was  rec- 
ognized as  an  exception  to  the  general  rule  re- 
quiring a  separate  undertaking  for  eat^  appeal, 
but  the  practice  had  been  continued  so  long,  and 
had  become  so  well  settled,  that  as  was  said  bi 
Sharon  v.  Sharon,  68  Cal.  326,  9  Pae.  1S7,  the 
court  very  properly  dedlned  to  disturb  it  The 
sufficiency  of  this  iH-actlce.  as  well  as  tiie  fiict 
that  it  is  an  exception  to  the  general  rule,  has 
since  beai  frequently  recognized,  and  upheld  by 
this  court.  Corcoran  v.  Desmond,  71  CaL  103, 
11  Pae.  815;  Willlama  v.  Dennison,  86  CaL 
430,  25  Pac.  244;  Ditch  Oo.  v.  Bacbtold.  100 
Cal.  Ill,  41  Pac.  813.  It  Is,  however,  neomzy 
that  the  undertaking  shall  refer  to  eadi  ot  the 
appals  as  distinctly  as  If  they  were  tom  sqs- 
rate  orders  reqalrlng  an  undertaking  fior  each. 
If  the  undertaking  recites  merely  the  ^ipeal 
from  the  Judgment,  the  appeal  fttmi  Ok  onto- 
denying  a  new  trial  .will  be  dismissed.  Bom- 
heimer  v.  Baldwin,  ^  Cal.  671;  Bemlaod  v. 
Beecher.  74  CaL  618, 16  Pac.  510;  Crew  v.  Dfl- 
ler,  86  CaL  654,  25  Pac.  66;  Paving  Co.  v.  Bol- 
ton,  89  Cal.  154,  26  Pac.  650.  If,  on  the  other 
hand,  both  of  the  i^ipealB  are  referred  to  In  the 
undertaking  and  made  the  considerattai  ftir  Its 
execution,  a  slngte  undertaking  tor  ¥300  wUl  be 
sufficient.  In  the  present  ease  the  undotakli^ 
recites  that  the  d^endant  has  appealed  fmm  the 
Judgment  and  also  team  the  order  dmying  a  new 
trIaL  and  Is  executed  "In  omsldeiatlon  at  the 
pmnises  and  of  such  an)eaL"  Under  flw  nle 
of  practice  held  in  the  abovfr«lted  cases  to  be 
wdl  settled,  this  vuHatakSag  Is  soffldaot  The 
motion  Is  denied. 


BAKER  ct  aL  T.  SOUTHERN  OALITOBNIA 
BT.  CO.    (U  A.  ttl.) 

(Supteme  Oonrt  of  CaBfiimla.    Oct  lOb  1806.) 

BTooK-Enu.ii*s  Oasb— GoMPLmn^AHnrmciRT-: 
Habmlbsi  Bsbob. 

1.  Allowing  an  amended  complaint  to  be  filed 
without  notice  Is  not  ground  for  rerersaL  wba«, 
for  aught  that  appears,  it  sboold  have  been  allow- 
ed had  notice  been  given. 

2.  The  superior  court,  on  transfer  to  It  from 
Justice  court  of  a  case  as  invoMng  the  qnestion 
of  title  to  or  possesBion  of  land,  may  allow  an 
amendment  of  the  complaint,  cnder  Code  Civ. 
Proc  i  838,  providing  tbat  after  the  filing  of  the 
papers  therein  with  the  derk  tke  sapnior  court 
shaJI  have  over  the  action  the  same  jnrisdiction 
as  if  it  had  been  commenced  therein. 

3.  The  allegation  in  an  amended  complaint  fbr 
killing  of  cattle  by  a  train  that  defendant's  rall- 
way  "is"  not  fenced  is  not  an  allegation  that  it 
was  not  fenced  at  the  time  of  the  accident 

4.  A  complaint  for  killing  cattle,  alleging  that 
tbey,  without  faul?  of  plaintiff,  strayed  on  the 
track  and  .ground  occupied  by  defendant's  rail- 
way at  a  certain  station;  that  defendant  so  neg- 
ligently managed  its  train  that  it  ran  on  and  kin- 
ed  the  cattle;  that  at  the  point  where  they  were 
killed  the  railway  was  not  fenced;  and  that  at 
or  near  the  place  where  the  cattle  were  killed 
there  ia  a  highwey  orosBing  the  railrc»d,  and  no 
bell  was  rung,— leaves  it  uncatain  as  to  whether 
plaintiff's  cause  ot  actitm  is  foonded  on  fidlore 
of  defendant  to  fence  at  a  point  ^vban  It  was  its 
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duty  to  (Civ.  Code,  g  48r>),  or  od  faDore  to  rlnc 
or  on  other  negUgent  mamgemeiu 

itf  Iti  train 

Conunlsslonera'  decisitm.  Dt^rtment  1. 
Appeal  Uom  aaperlm  court,  San  Diego  conn- 
ty;  George  Pnterbaogta,  Judge. 

Action  br  Amelia  B.  Baker  and  anotbcr 
against  tbe  Southern  California  Railway  Com* 
pany.  Jndgmoit  tor  plaintiffs.  Defendant 
appeals.  Revised. 

W.  J.  Hunaaker,  tor  appellant  Wlthington 
A  Garter,  for  rei^andeiits. 

HATNE8,  C  This  action  waa  Inon^  tqr 
tbe  plalntUEa  in  Justice  court  to  recorer  the  sum 
of  $130.  the  vaUie  ot  a  cow  ai^  a  ateer  al- 
laged  to  have  been  killed  by  a  train  on  de- 
fendant's road.  An  answer  waa  filed  In 
which  It  was  alleged,  among  other  things,  that 
the  determinatlcm  ot  the  action  neceraarlly 
InTolved  tbe  question  of  title  to  or  postrcsalon 
of  real  property;  and  said  cause  waa  accord- 
ingly cerUfled  to  the  superior  court,  under  tbe 
proTlslonB  of  section  888  of  the  Code  of  Civil 
Procedure.  Thereafter,  on  Oie  22d  day  of 
Jannaiy,  189S,  an  ordw  wM  made  by  said  su- 
perior court  on  motion  of  the  plaintiffs,  and 
without  notice  to  the  defendant,  granting  plaln- 
tUSa  leaTB  to  file  an  amended  complaint,  and 
the  complaint  upon  which  this  action  was 
tried  in  said  court  was  thereupon  filed.  After- 
wards, on  Febmaiy  1,  1886,  tbe  defendant,  up- 
on notice  duly  glv^  moved  the  court  to  strike 
oat  said  amended  complaint,  and  to  vacate  the 
order  under  which  the  same  was  filed,  basing 
said  motion  open  various  grounds  stated  there- 
in. This  motion  waa  &nled.  the  defmdant 
demurred  to  said  amended  complaint,  tbe  de- 
mnrrer  was  overruled,  and  an  answer  filed. 
Tbe  cause  waa  tried  by  tbe  court  without 
a  Juiy,  and  findings  and  Judgment  were  tat 
the  plaintlCts;  and  this  ai^eal  is  from  tbe 
Judgment,  and  from  an  order  denying  defend- 
ant's motion  for  a  new  triaL 

Respondents  contend  that  tbe  amount  In  con- 
troversy being  less  than  $300,  and  no  question 
as  to  tbe  title  or  possession  of  real  estate  be- 
ing raised  on  appeal,  this  court  Is  without  Ju- 
rladictlon,  and  that  tbe  appeal  should  be  dis- 
missed. Respondents  moved  this  court  In  De- 
cember last  to  dismiss  this  appeal  upon  the 
ground  that  it  bad  no  Jurisdiction  to  enter- 
tain or  consider  It  That  motion  was  denied, 
and  tbe  opinion  of  tbe  court  then  rendered 
thereon  Is  a  sufficient  answer  to  .the  conten- 
tion of  req^ondents  now  made  herein.  See 
42  Pac.  975.  Tbe  plaintiffs  should  have  given 
notice  of  their  motion  for  leave  to  file  an 
amended  complaint,  but  as  tbe  motion,  for 
aught  that  appears  In  the  record,  should  have 
been  gmnted  bad  due  notice  of  tbe  motion  been 
glv^  respondents  are  uot  pr^udlced.  It  Is 
quite  true,  tbe  Jurisdiction  of  the  superior  court 
must  ai^ear  on  tbe  face  of  tbe  pleadings  cer- 
tified to  K  by  the  Justice  of  tbe  peace,  and  any 
amendment  of  tbe  pleadings  which  would  show 
that  the  justice  had  Jurisdiction  to  try  the  case 
would  doubtlesa  Jnatt^  the  court  In  remand- 


Inr  It;  bat  the  amoidea  conlplaint  In  tiili  ease 
aiuym  upon  Its  face  that  tbe  title  or  poaaea* 
slon  ot  real  property  was  necessarily  Invotved 
hi  the  action,  and  therefore  the  Jurlsdictton  ot 
the  superior  ooort  was  not  affected.  We  see 
no  reason  to  limit  tbe  power  of  the  siqwrloF 
court  to  pnmit  amendments  In  any  other  re* 
q>ect  to  tbe  same  extent  as  It  might  do  If  ttie 
action  bad  been  commenced  therein.  Bald 
transfer  was  made  under  section  838  of  the 
Code  of  GItU  Procedure,  which  provides, 
among  other  tblngs,  that,  "from  the  time  of 
filing  such  pleadings  or  transcript  with  the 
clerk,  the  superior  court  shall  have  over  the 
acUon  the  same  Jorlaflctlon  as  U  it  bod  been 
rtfmm^fi^  ther^n."  The  case  of  City  of 
Santa  Ona  v.  Santa  Cxvm  R.  Co.,  SO  CaL  148, 
dted  by  vtpdUuit,  Is  broadly  distlnggfafliable 
from  this  case,  and  does  not  conflict  with  what 
we  have  said  touching  tbe  power  of  the  su- 
perior court  to  permit  an  amended  otKnplaint 
to  be  filed.  In  that  eaae,  aftn  It  bad  been 
certlfled  to  tbe  district  court  tbe  defendant 
was  permitted  to  withdraw  hia  verified  an- 
swer, which  alleged  that  the  legality  of  tbe 
license  waa  neceoarUy  Involved  In  tbe  caae, 
and  to  danur  to  the  complaint  This  court 
held  the  withdrawal  of  the  answer  to  be  an 
abandonment  vi  tbe  only  ianie  which  gave  the 
district  court  Jurisdiction,  and  in  that  connec- 
tion lonariKd,  "Tbe  action  should  have  ben 
tried  w  detennlned  In  the  district  court  vgaa 
tbe  pleadings  In  the  Jnstke'a  coort"  The 
amendment  made  In  this  case  did  not  rtlFi!"***^ 
tbe  facts  upoa  which  the  right  to  a  transfer 
of  the  case  to  tbe  Booesiat  court  depended, 
and  hence  could  not  affect  its  Jurisdiction. 
In  Arroyo  Ditch  &  Water  Co.  v.  Superior 
Court  of  Loa  Angeles  Coonty,  92  Cal.  47,  28 
Pac  54.  it  was  held  that  tbe  Jurisdlctkm  ex- 
ttdaed  by  the  superior  conrt  under  the  provi- 
sion of  section  838  of  tbe  Code  of  Civil  Pro- 
cedure is  original,  and  not  appelate,  and  quot- 
ing from  City  of  Santa  Cruz  v.  Santa  Cruz  R. 
Co.,  supra,  said,  "The  superior  court  had  Ju- 
risdiction only  because  the  pleadings  had  be- 
fore tbe  Justice,  and  filed  with  Its  deek^  pre- 
sented tbe  issue  of  the  legality  or  the  validity 
of  the  tax  or  Impost"  In  this  case  the  issue 
as  to  the  possession  of  the  plainUff  waa  aa 
effectual  to  show  Jurisdiction  In  the  siqwrior 
court  as  tbe  allegation  of  ownership,  and  waa 
not  such  an  amendment  as  affected  its  Ju- 
risdiction. 

The  defendant  demurred  to  tbe  amended 
complaint:  Fb^t,  for  want  of  fitcts  sufficient 
to  constitute  a  cause  of  action;  and,  second, 
for  uncertainty;  and  said  demurrers  were  ov^ 
ruled.  We  think  tbe  demurrer  ahould  have 
been  sustained.  It  Is  alleged  In  the  fourth 
paragraph  of  the  conq>lalnt  that  tbe  cattle, 
"without  the  fault  of  plalntUTs  or  oC  either  of 
them,  casually  strayed  upon  tbe  track  and 
ground  occupied  by  tbe  d^endant's  railway  at 
Sorrento  station."  Tbe  fiftb  paragraph  alleges 
"that  defendant  then  and  there,  by  Its  agents 
and  servants,  and  not  regarding  Ita  doty  in 
that  behalf;  ao  carelessly  and  negligently  ran 
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ud  manased  Its  can  and  locomotlTV  that  tte 
same  ran  on  and  ajialnst  the  saidi  cattle,  and 
killed  and  destroyed  the  aamc,"  and  proceeds 
to  altefge  that  the  defendant  then  and  there 
killed  anA  destroyed  said  cattle  and  took  and 
carried  away  the  same,  and  coorerted  said 
cattle  to  Its  own  use.  The  sixth  para^ph 
allPKed  "that  at  the  point  where  said  cattle 
were  killed,  taken,  and  catrled  away  as  afore- 
said, defendant's  railway  Is  not  fenced  on  ei- 
ther side  thereof."  The  seventh  parniiTaph  al- 
ICKPS  "that  at  and  near  the  point  where  satd 
cattle  were  taken  and  carried  away  as  afore- 
asld  there  Is  a  piiMlc  road  or  highway  trans- 
aectlnf;  said  defendtmt'a  said  railway,  and  that 
at  the  time  aforesaid  when  said  catUe  were 
kQled^  takMi,  and  converted  as  herein  stated, 
the  said  defmdant  did  aot  rlnK.  or  cause  to 
bo  runf?,  the  bell  attached  to  the  defendant's 
■aid  locomotive,  at  or  near  said  public  road 
or  highway,  or  at  the  time  of  crossing  the 
same."  It  wffl  be  observed  that  the  con^ 
plaint  nowiiere  alleees  that  It  was  the  duty 
of  tbe  defendant  to  fimce  Its  road  at  the  idace 
where  the  catHe  wne  killed.  We  do  not 
bold  that,  in  a  complalDt  which  does  not  Indi- 
cate that  the  oattlpwm  kllled>ftt  a-placewhM« 
the  comr>any  wonM  not  be  required  to  Anice 
th^r  tmrk.  It  wonid  be  necesaaily  for  the  plalo- 
tur  to  allege  stx^  duty.  Section  485  of  tM 
Civil  Code  provide*  tbat  railway  companies 
must  and  maintain  a  Rnod  and  sufficient 
fence  on  either  or  both  sides  of  thrtr  track 
and  property.  The  same  aectkm  fhrther  pro- 
vides Out,  where  tiie  railroad  corporatfon  pays 
to  the  owner  of  the  land  ttkrounA  or  along 
which  Mb  ToaH  is  kieated  an  i«reed  price  for 
rnaklne  and  malntalnltqr  each  f^nce.  a  railway 
cempaivr  Is  rrtleved-  and  enmentted  ftom  all 
claims  for  damaffes  arfalnK  oat  of  the  kininjr  or 
maiming  any  anlmahr  ttf  persona  wlw  fkH  to 
constmrt  and  maintain  aach  frace.  Tbe  lat- 
ter  prorioloB,  generally  apmlclng,  mnst  be 
pleaded  by  tbe  defendant  In  defense  of  tht  kc> 
tlon.  as  It  will  be  annned  Oat  It  was  tXte 
dnty  of  tbe  railroad  company  to  have  kept  and 
maintained  the-  f^nee  where  the  Injury  oc^ 
curred,  nnless  ecnnethliqc  in  tbe  complaint  In- 
dicatea  that  st  said  point  tt  was  not  tMr  dnty, 
nndcr  said  prorlslon  of  tbe  Code,  to  fence  their 
road.  It  Is  tme,  tbe  section  above  mentioned 
does  not  make  any  etcpptlona  aa  to  stations  or 
highway  crosalnxB;  bat  tbe  necessity  of  tbe 
case,  aa  well  as  other  provisions  of  the  Code, 
show  that  the  railroad  company  ore  not  only 
trader  no  <>bl1gat1on  to  fence  thetr  road  at  par- 
tlcolar  polnta.  bnt  have  no  rifdit  to  do  so,— 
as,  for  example,  th^  cannot  fence  on  the  sides 
of  their  road  across  a  public  highway  trans- 
sect  Ing  It  Nor  wlH  It  be  presumed  that  all 
roads  or  avenues  to  a  station  are  to  be  kept 
closed,  or  that  tbe  statten  or  station  gronnds 
are  to  be  fenced  off,  so  aa  to  jtrevent  access 
tbecHo. 

Under  tbe  allegations  of  the  complaint  that 
tte  cattle  **Btraypd  upon  the  tnvk  and  ground 
•cetipled  by  tbe  defendant's  railway  at  Sorren- 
to station,*'  and  that  "at  or  near  the  point 


wbera  said  cattte"  were  killed  there  Is  a  public 
highway  crosshig  the  railroad,  and  that  no  beD 
was  rung  at  said  crossing,  tbe  Inference  or 
presumption  Is  that  at  the  place  where  tbe  cat- 
He  str^ed  upon  the  road,  or  were  killed,  not 
only  no  duty  rested  upon  the  defendant  to  fence 
Its  road,  but  that  it  had  no  right  or  authority 
to  fence  It.  Besides,  the  allegation  In  para- 
graph 6  **that  defendant's  railway  Is  bot  fen- 
ced" Is  an  allegation  of  a  condition  existing 
at  the  time  the  amended  complaint  was  filed, 
which  was  nearly  a  year  after  the  cattle  were 
killed;  and,  for  aught  that  appears,  the  rail- 
way may  hare  been  fenced  at  that  tlnie,  though 
destroyed  Are  or  removed  subsequently.  It 
h  tme  that  cattle  may  be  negligently  killed  or 
Injured  at  a  place  where  there  la  no  duty  or 
obligation  on  tbe  part  of  the  railway  company 
to  fence  Its  track,  and  tbe  company  be  liable 
therefor.  In  the  complaint  before  ns  tliere  Is 
a  general  tilegatkin  of  carelessness  on  tbe  port 
ot  the  defMidant  In  managing  Its  can  and  )»■ 
C(Hno<tlve.  but  there  are  also  In  tbe  comiAiittt 
two  spedflcatlons  of  partlculara  la  whkb  It  Is 
alleged  the  defmdant  was  aej^igent,  w  of  tMs 
whk!b  It  is  emteBded  constttnte  nc^Igence; 
tlie  one  being  that  the  railway  is  not  fenced, 
and  the  other  that  defendant  cUd  not  rfog,  or 
cnnse  to  be  rang;  a  bell  at  or  near  said  pirirtic 
road  or  highway,  or  at  the  tine  of  erosslnff  It. 
One  of  thme  imlntB  was  Included  tn  defend- 
ant's special  demurrer,  wtilcli  we  think  sbonU 
have  been  snstalDed,  hsasnrocfa  aa  thecomplahit 
ta  uncertain  as  to  wbetber  i^lntlirtf  cause  of 
■etkm  k  founded  apmi  tbe  alleged  ne^lgent 
a^  of  the  defendant  In  ttie  management  of 
Its  train,  or  npon  the  fitlhire  ot  tike  defendant 
to  fmce  Its  track  or  rlgbt  of  way.  If  the  de- 
frndant  so  negligently  managed  lis  tnta  tiiat 
It  would  have  been  liable  for  kffltng  tite  cattle 
at  a  place  where  they  were  not  reqnbKd  to 
fence  tbe  toad,  and  It  were  so  aDeged,  a  cause 
of  action  wmid  be  stated;  but,  w)Kn  tike  IkB- 
lire  to  fence  or  tbe  Calhue  to  ring  the  bell  are 
addPd  as  allegations  of  f&ct  tendftq?  to  show 
the  llabimy  of  defmdant.  tbe  complaint  at 
once  becomes  uncertain.  BesMea,  It  tbe  cooh 
plaint  be  construed  as  allegfi«  that  the  cattle 
were  killed  through  the  negllgenee  of  tbe  ap- 
pellant tn  managhig  Its  train  at  a  place  or 
point  where  It  was  not  required  to  fence  Ha 
track,  tbe  finding  of  tite  court  would  not  be 
CMisIsteDt  with  such  allegatloB,  since  It  Is 
stated  In  tlie  sbrth  finding  that  the  klllliig  of 
the  cattle  was  due  to  the  nejcllgence  of  the  de- 
fMidant  In  fainmr  to  fence  Ita  tnute  and  In 
fkiUIng  to  ring  Its  bell,  and  there  la  no  finding 
of  any  otbor  negligence  on  tbe  part  of  tbe  ap- 
pellant. It  may  also  be  noted.  In  passing,  that 
there  Is  nothing  to  Indicate  tbat  the  prc^oty 
described  In  the  fourth  flnffiiv  aa  that  occu- 
pied by  tbe  plalntlfta  is  Ibe  property  described 
to  the  complaint.  Tbe  Judgmoit  and  order 
appealed  from  should  be  reversed,  with  leave 
to  tbe  plalntlCb  to  amend  theli  complaint  if 
■0  advised. 

We  concur:  SBABL8,  a;  YANCUSP,  a 


Digitized  by 


* 

Googli 


CaL)  DUNN  v.  LONG  BEACH  LAKD  ft  WATER  CO.  607 


PER  CDBIABf.  Vor  tiie  rcasona  gtrcc  In 
the  ffwcKolng  <9lnloD  ttie  Judgnant  and  order 
appealed  from  are  raretsed.  wttb  toav*  to  the 
plalntub  to  amend  tbalr  cormplatet  If  ao  ad- 
▼laed. 


DUNN  T.  LONG  BEACH  LAND  ft  WATER 

CO.«taL  (L.A.94.) 
(SoDnme  Goort  of  GaUfbmla.   Oct  24,  ISM.) 

ACTIIHI  IN  BldALV  OP  ClTT  —  RtSHV  OT  ClTISIH 
TO  KkmklV. 

1.  A  dtlzeo  and  taxpajpr  of  a  dty  cannot 
mnlntatu  an  action  In  behalf  of  the  diy  l^ainst 
third  persons  nnless  the  brln^nff  of  Bucb  acticm 

a  dnty  deTolrinir  oo  tiie  authoriHos  of  tiie  dty, 
as  to  whiA  ther  hava  no  diaeretion,  and  whiefa 
tber  hare  refomd  to  perfonn. 

2.  An  action  cannot  be  maintained  bj  a  dtl- 
sen  to  set  aside  a  jadnneat  against  a  city,  qnipt- 
Inft  At  title  of  a  wtanant  to  land  allcired  to  have 
been  dedicated  to  the  poblic  for  atreet  purpooes, 
which  jndfnneDt  was  rendered  in  purmianre  of 
an  ajireement  with  the  city  authorities  by  which 
tlie  city  ncqnired  other  property  In  conntdenitton 
of  ita  maliini;  defanlt;  there  heina  no  offer  to  ra- 
atore  snch  property,  and  no  allefcation  that  the  oae 
of  the  alleged  street  br  the  pnldic  has  been  inter- 
fered with. 

Department  2.  Avseal  bom  wperlor  court, 
toB  AJigelev  ooonty;  WiOdo  M.  7^  Judge. 

Action  1^  James  a  Dunn  agaltut  the  Long 
Beftcb  lAud  ft  Water  Company,  the  Long  Beadi 
Development  CompaDy,  and  the  dty  of  Long 
Beach.  Judfonmt  for  defendanta  on  a  democ- 
rer  to  the  complaint,  and  plalnUff  appeab,  AX- 
flrmed. 

W.  Poltard,  Wdb  ft  Lee.  and  a  P.  Midfbrd, 
for  appellant  A.  B.  Hotchkta  and  SUam  ft 
OnaiMl  fw  nvoDdantiL 

MpFARLAND,  J.  A  demurrer  to  tho  com- 
plaint  waa  swtalned  hi  the  court  helow.  and 
JaOgmmt  entered  for  defbnftmta;  and  plalntlir 
apprala  from  the  tn^gment  The  8ub^ect•ma^ 
ter  of  thla  action  Is  ceMaln  premtaee  constituting 
«  atreet  or  panafieway  calM  "Ocean  Paik  Are* 
nofc"  Tbe  purpoee  of  the  actten  to  to  enjoin 
the  defendanta  fnxn  mahtntr  any  clahn  to  said 
pTPmlsea  undn  n  certain  judxipent  of  the  supe- 
rior court  entered  on  tbe  10th  of  March,  1880, 
In  an  action  entitled  "Loi^  Bea^  Land  &  Wa- 
ter Company,  Plalntlfr.  t.  City  of  Long  Beach, 
Defendant,*'  numbered  10.4A5,  and  to  bave  said 
jtu^nncnt  cancjled:  to  have  said  premises  de- 
creed to  lie  the  pmfwttr  of  the  public  held  by 
the  city  of  Lonx  Beacb  tn  trust  for  the  palrflc, 
and  to  hare  tbe  title  of  said  city  to  said  prfm- 
laer  quieted;  to  hare  It  adjudged  that  neither 
tt  mU\  defendanta  other  than  the  dty  baa  any 
rljcht  title,  or  interest  In  or  to  any  portion  of 
laid  premises;  and  to  enjoin  said  defendants  otb> 
er  than  anid  ctty  from  aiaertlng  any  claim  wiiat- 
erer  to  aald  pr^tsea.  or  any  pert  tbereof,  ad- 
verae  to  the  dty  of  hoag  Bench  or  ttils  plalntlir. 
The  plalntlfiF  brluf^s  this  sull  entirely  in  hla  ca- 
padty  as  a  resident  of,  and  a  property  owner 
and  taxpayer  in,  said  dty  of  LonR  Beacb.  The 
material  avennents  of  the  complaint  are  briefly 
tbeae:   That,  In  1882,  J.  and  L.  Bixbr  aol 


Thomas  Flint,  being  the  owoera  of  a  tract  of 
laud  in  which  said  Ocean  Paite  avenue  la  now 
altnated,  catised  tbe  same  to  be  aurreyed  and 
staked  off,  and  cauaed  a  map  to  be  made  and 
filed  Is  the  county  recorder^i  office  showing  that 
aald  tract  was  subdtrlded  into  lots,  Uocks. 
atreets,  lanes,  ayenneB,  and  paifas,  and  named 
said  tract  "Town  of  WUtanore'*;  that,  among 
other  streets,  avjnoea,  et£.,  the  said  Ocean  Park 
arenoe  was  thus  snrreyed  and  atafced  off;  and 
that  by  these  acta,  the  said  aVenne  was  dedicat- 
ed for  tbe  use  of  the  public.  It  waa  further 
arerred  that  aald  town  of  WtBmore  was  after- 
wards hKluded  In  the  territory  of  tlie  dty  of 
Lmig  Beach,  and  that  aald  arenue  has  ever 
since  been  a  public  ayenue  by  virtue  of  the 
dedication  as  aforesaid.  It  waa  farther  ayerred 
that  In  1888  the  aald  Long  Beach  Utnd  ft  Wa- 
ter Con^iany,  defeaidant  herein,  without  any 
right  or  tide,  asserted  a  t^lm  as  against  the 
dty  of  Long  Beadi  to  said  srenne;  that  tbe 
board  of  trustees  of  aald  dty  of  Long  Bead]  en- 
tered into  a  eAo^rtraey  with  said  water  compa- 
ny for  tbe  pncpoB*  of  enabling  the  said  com^- 
ny  to  acquire  that  portion  which  had  been  ao 
dedicated;  that  In  porsuance  of  said  conqplraey, 
it  was  agreed  In  Oie  mtrnth  of  January,  1880, 
that  said  matter  ibonld  be  conqiromlaed  by  the 
said  company  conveying  to  the  (My  certain  lands 
and  certain  other  streets  and  passageways,  and 
the  board  of  trustees  agreetey  that  no  defMwe 
would  be  made  by  tbe  dty  to  an  action  bronght 
by  said  water  conpany  to  quiet  Ita  title  to  said 
inemlaes;  that  hi  accordance  with  said  com- 
pn»nlse,  tbe  said  water  etKnpany  brou^t  an  ac- 
tion, to  wit  the  aald  action  No.  10,455,  abore  re- 
ferred to,  and,  the  board  of  tmstees  making  no 
Jefienae  (as  It  waa  nndemtood  they  should  not). 
Judgment  was  entered  In  faytv  of  aald  company, 
decreeing  that  said  company  waa  owner  of  aald 
premtaes,  and  that  tbe  dty  bad  no  prc^rty  right 
or  eaacoaent  therein.  It  waa  furtiier  averred 
that  aald  Judgment  waa  ultra  vires  and  void, 
and.  to  avoid  the  plea  of  the  atatnte  of  11m- 
Itmtions,  it  la  averred  that  '*the  facts  set 
out  In  this  complaint,  setting  forth  the  fraud, 
conspiracy,  and  oolhision  entered  Into  by 
and  between  the  Long  Bench  Land  A  Wa- 
tv  Company  and  the  majority  of  the  tioard 
of  trustees  of  the  city  of  Long  Beach,"  whef»- 
hf  said  Judgment  waa  obtained,  "became 
first  known  to  and  were  not  discovered  by 
plaintiff  till  tbe  month  of  April,  1804."  This 
present  action  waa  not  brought  until  February 
18,  1805,  more  than  five  years  after  the  entry 
of  aald  Judgment  It  la  not  averred  In  terms 
that  the  plaintiff  requested  the  present  board  of 
tmsteea  to  Ixing  this  action,  and  tbat  they  re- 
fused to  do  so;  but  it  la  averred  tbat  the  dty 
attorney  of  Long  Beach  did  bring  an  action 
slaiilar  to  the  pr  esent  one,  and  that  he  was  or- 
dered by  tiie  board  of  trustees  to  dismis  it,  and 
to  Ijrtng  no  further  action  of  tint  ebaiacter.  It 
li  averred  that  the  defendant  tbe  Long  Beacb 
Deretopment  Company  daims  to  have  some  In- 
terest In  the  premises,  and  tiiat  for  that  reason 
It  la  made  a  party  to  this  suit,  and  it  is  prayed 
that  said  defendant  be  required  to  set  up  wbat- 
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ever  claim  It  may  bnre,  and  that  tbe  same  may 
be  adjudged  to  be  invalid. 

Tbe  demurrer  Is  general,  and  also  indadcs 
nearly  all  the  special  groonds  of  demiirrer 
mentioned  in  the  statute.  We  think  that  the 
demurrer  ought  to  be  anstafned.  There  are  a 
great  many  grounds  of  demurrer,  such  as  es- 
toppel, statute  of  IlmitatlonB,  InsufBciency  of 
description  of  the  premises  Involved,  want  of 
offer  to  rescind  and  restore,  ambiguity,  uncer- 
tainty, etc.,  which  we  do  not  de^  It  neces- 
aary  to  discuss.  We  do  not  think  that  the 
complaint  states  facts  sufficient  to  constitute  a 
cause  of  action,  or  to  Justify  the  plaintiff  In 
bringing  It  It  Is  no  doubt,  under  the  authori- 
ties, frequently  difficult  to  determine  wbethor 
or  not  In  a  given  case  a  person  merely  in  bis 
capacity  of  citizen  or  taxi>ayer  can  maintain 
an  action  by  which  he  seeks  to  control  the  ad- 
ministration of  municipal  government,  and  put 
himself  in  the  place  of  public  offices  selected 
for  tbe  purpose  of  such  administration.  The 
cases  cited  by  appellaat  are  mostly  actions 
brought  by  taxpayers  directly  against  public  of- 
ficers to  restrain  them  from  increasing  the 
burden  of  taxation  by  levying  or  enforcing 
taxes  which  could  not  be  legally  Imposed.  The 
role  Is  tbat  the  munidpalltTt  throngh  its  gor- 
oming  body,  has  control  of  tbe  property  and 
general  superrMoQ  orer  the  ordinary  bual- 
ness  of  the  cariKmtioa;  and  there  would  be 
utter  confusion  In  such  matters  If  every  citi- 
zen and  taxpayer  bad  the  general  rl^t  to  con- 
trol the  judgment  of  such  body  or  usurp  the 
office.  Wbare  the  thhig  in  question  Is  within  the 
discretion  of  such  body  to  do  or  not  to  d(^  tbe 
general  rule  is  that  then  neither  by  mandanma, 
quo  warranto,  nor  other  Judicial  proceeding 
can  either  the  state  or  a  private  citizen  ques- 
tion the  action  or  nonaction  of  such  body;  nor 
in  such  cases  can  a  private  citizen  rlgbtfully 
undertake  to  do  that  which  he  thinks  such 
body  ought  to  do.  It  la  only  where  perform- 
ance of  the  thing  requested  la  enjoined  as  a 
duty  upon  said  governing  body  that  aocb  per- 
formance can  be  compelled,  or  that  a  [nrlvate 
citizen  can  step  into  the  place  of  such  body 
and  himself  pwform  It  If,  therefore,  In  the 
case  at  bar.  It  waa  not  a  duty  enjoined  i^on 
the  board  of  trustees  of  the  city  of  Long 
Beach  to  bring  an  action  similar  to  tbla  prsfr 
ent  action  broo^t  1^  appellant,  then  we  need 
not  discuss  the  general  anbdect  of  the  right  of 
private  cttlBau  to  maintain  actions  ccmcem- 
Ing  munld^  affairs,  which  right  la  ftmnded 
to  a  great  extent  i^on  necessity,  and  tbe  want 
of  any  oilier  proper  parly  plaintiff;  and  the 
proposition  tiiat  it  waa  a  duty  enjoined  upcm 
said  trustees  to  bring  such  an  action  cannot 
be  maintained.  In  tbe  first  place,  the  main 
purpose  of  this  action  could  mot,  under  any 
view,  be  Judiddly  accomplished;  for  It  aecka 
to  have  the  fee4lniple  title  of  tiw  city  to  aald 
avenue  quieted,  and  tbe  rrapondenta  epjobud 
from  asserting  any  right  or  claim  whaterar 


thereto;  while  It  is  dear  from  the  complaint 
that  the  city  or  the  public  has,  at  best,  only 
an  easement  in  the  premises,  consisting  a 
right  of  way  over  it  as  a  public  thoroughfare. 
Tb^  again.  It  Is  averred  that  tbe  Judgm^it 
sought  to  be  vacated  is  ultra  vires  and  void; 
and,  if  that  be  so,  it  could  never  be  enforced, 
and  there  Is  no  averment  that  any  one  ever 
tried  to  enforce  It  But  waiving  these  points 
for  the  preseait  and  assuming  that  said  ave- 
nue was  dedicated  as  claimed  in  1882,  there  la 
DO  averment  that  the  use  of  said  avenue  as  a 
public  thoroughfare  has  ever  been  interrupted 
by  respondents,  or  any  other  person;  no  aver- 
ments that  respondents  have  put  buildings 
upon  it,  or  fenced  or  Inclosed  any  part  of  it, 
or  placed  on  it  any  impediments  to  travel,  or 
obstructed  in  any  way  the  enjoyment  by  appel- 
lant and  the  public  of  tbe  alleged  easement 
On  the  other  hand,  It  is  expressly  averred  m 
the  complaint  "that  ever  since  said  dedication 
aforesaid,  and  for  upward  of  twelve  years  last 
past,  this  plaintiff  and  otiier  residents,  dtl- 
sens,  and  taxpayers  of  the  city  of  Long  Beech 
afbreeald  tiave  continued  to  use  the  said  lands 
as  and  for  a  public  park  and  avenue."  Under 
these  circumstances,  the  proposition  that  it  ii 
tbe  duty  of  tbe  present  board  of  trustees  to  put 
the  city  into  litigation  by  commencing  tbe  salt 
indicated  appellant,  and  that  they  have  no 
discretion  to  refuse  to  do  so,  cannot  be  suc- 
cessfully maintained.  In  this  present  action 
the  a^ellant  se^  to  have  the  alleged  com- 
promise and  Judgment  of  March,  1889,  set 
afdde,  solely  upon  the  ground  of  tbe  want  c£ 
power  of  tbe  then  trustees  to  make  snA  com- 
promise, not  upon  the  ground  that  It  waa  a 
bad  bargain  for  the  dty,  Tbore  la  no  aver- 
ment which  we  can  find  in  tbe  complaint  that 
tbe  lands  and  public  ways  conveyed  by  the 
water  company  to  the  city  were  not  more 
valuable  to  the  city  and  tbe  public  than  said 
Ocean  Park  avenue.  And,  in  the  event  ctf  a 
suit  being  brought  by  the  dty.  would  not  it 
be  oompeUed  to  restore  said  lands  and  ways 
to  said  water  company?  And  would  not  otiier 
doubtful  qu^tions  involving  rli^ts  which  the 
dty  now  peacefully  enjoys  be  opoied  ap?  As 
the  matter  now  stands,  the  dty  and  tlie  pub- 
lic have  the  lauds  and  ways  granted  by  tbe 
aald  water  company  at  the  time  of  said  alleged 
compromise,  and  also  have  ever  since  enjoyed, 
and  now  ^oy,  tbe  nnintermpled  me  at  Ocean 
Park  avoine  Itadf.  An  long  as  tbe  present 
circumstances  continue,  any  alleged  rights 
wliich  respondents  in  the  fiiture  mi^t  under* 
take  to  ^orce  would  not  be  atrengthened,  bat 
would  rather  be  weakened  by  the  lapse  of 
time.  It  cannot  be  rl^tfdllty  aald,  tbeteAncb 
that  the  tmsteea  now  In  office  are  not  exercto' 
ing  a  wlae  dlscretkm  by  refusing,  at  tbe  pres- 
ent tlme^  to  commence  nnncccaaary  and  has- 
ardooa  lltlgatlaL  Tba  Judgment  Ii  affirmed 

We  coDcar:  raSNBHAW,  J.;  TBMPtat,  1, 
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GASTON  T.  GASTON.    (So.  10,001.)' 
(Supreme  Ccort  of  Caiifoniia.    Oct.  14,  1680.) 

JCDOHBHT  FOR  ALIHOKT  — BXFOKCEMIItT— LllX. 

1.  The  jurisdiction  of  a  court  to  award  alinuHv 
to  a  vife  OD  granting  her  a  decree  of  divorce  u 
nut  dPiiendent  on  allegations  in  the  complaint  of 
the  husband's  ability. 

2.  A  court  has  the  inwer  to  make  its  judgment 
for  the  payment  of  alimony  to  a  wife  a  lien  on 
property  of  the  husband,  the  proviBion  of  Cir. 
Code,  i  140,  authorizing  it  to  require  a  huBband  to 
give  security  for  the  payment  of  alimony,  or  to 
appoiat  a  receiver,  not  neing  an  abridgment  of 
its  ^neral  equity  powers. 

3.  It  is  not  essential  to  the  validity  of  a  decree 
for  the  payment  bf  a  hosbend  of  a  monthly  al- 
lowance to  bis  divorced  wife  for  her  maiutKiance 
that  the  hvaband  should  be  the  owner  of  either 
separste  or  community  pr(q>ert7  from  wbidi  sndi 
[>a}'ment  could  be  enforced. 

4.  A  judgment  for  alimony,  to  be  paid  to  a  di- 
vorced wife  monthly,  is  not  within  the  provisions 
of  Code  Civ.  Proc.  |  681.  limiting  the  right  to  the 
issuance  of  execution  on  a  judgment  to  five  yean 
from  the  date  of  ita  entry. 

OommissionerB*  dedadon.  In  twnk.  Appeal 
Horn  stqKrior  court.  Santa  Olaza  county;  W.  G. 
Ijorlgaii,  Jnclge. 

Action  of  divorce  b7  Anna  B.  Gaston  against 
Andrew  A.  Gaston.  DeCoidant  moved  the  court 
to  vacate  an  order  for  tbe  sale  ot  property  un- 
der a  decree  for  aUmony  tberetofore  entered, 
and  from  the  order  denying  soch  motion  ap- 
peals. Afllrmed. 

H.  T.  Morehouse  and  W.  A.  Bowden,  for  ap- 
peUant.  John  E.  Ridiaida  (O.  B.  Wright,  of 
OLimael),  for  re^ondent 

BRITT,  a  On  November  22,  18S4,  plaintiff 
obtained  a  decvee.ln  the  court  betow  dissolving 
ttie  b(m6a  at  matrbnray  previously  subalatlng 
between  beiself  and  d^raidant,  awarding  to  her 
the  custody  of  their  minor  diUd,  setting  over 
to  bar  a  vedfled  portion  of  the  communlly 
property,  and  requiring  defendant  to  pay  the 
sum  of  146  per  montb  "during  bar  UfeUme,  or 
during  tbe  time  that  sbe  shall  remalb  unmar- 
ried, as  permanent  alimony  for  ber  maintenance 
and  Bqiport"  It  also  declared  a  oertabi  tract 
(tf  land  situated  In  the  county,  part  of  the  ccon- 
mnnlty  property  aet  ovra  to  tbe  defendant,  to  be 
charged  with  a  lien  in  fftvor  of  plaintiff  for  se- 
curing such  payments,  and  directed  tbe  Issuance 
of  an  order  of  sale  such  land  In  case  tbe  de- 
ft^ndant  should  flUI  to  make  tbe  said  payments 
as  required,  me  ground  of  the  action  was  ex- 
treme cruelty  pmcUced  by  defendant  upon 
plaintiff.  Tbe  con^lalnt  contained  no  atlega- 
tlona  of  defendant's  ability  to  pay  alimony,  etc., 
tbough  It  alleged  the  existence  itf  several  psjy 
pels  of  community  'ptopertj.  Defendant  did 
not  answer  tbe  coi^ilalnt,  but  he  appeared 
by  attorney  at  the  trlaL  He  regularly  paid 
the  montbly  alimony  awarded  to  plaintiff  un- 
til Octobff,  1891.  vi4ien  be  refused  to  main 
further  payment  Plaintiff  then  obtained  from 
the  court  an  order  for  tiK  sale  of  tbe  defend- 
ant's land  as  provided  hi  tbe  decree.  This  was 
on  November  16.  18M.  A  few  days  lator  tbe 
defendant  moved  the  court  to  vacate  said  ordtf 
of  November  lOtb.   The  court  refused,  and 

■  Itehi>arlnR  denied. 
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this  ai^eal  la  fmn  tbe  order  denying  his  mo- 
tion. 

It  Is  argued  that  the  portlm  of  tbe  judgmoit 
requiring  the  payment  of  $46  per  month  for  the 
support  of  plaintiff  Is  void,  because  no  state- 
ment of  the  husband's  ability  was  contained  In 
the  comjdalnt  Tbe  provision  tor  siqiport  In 
such  cases  Is  ordinarily  an  Inddent  of  tbe  jtidg- 
m^t  df  divorce,  Jurisdiction  of  tbe  court 
(wbldi  Is  the  extent  of  our  concern  at  present) 
to  make  sncb  provudon  Is  not  d^endent  upoia 
avenneots  in  tbe  complaint  of  tbe  husband's 
resources,  any  more  than  Its  power  to  disclose 
of  the  children  depends  upon  an  allegation  of 
the  relative  fltneas  of  tbe  parents  fbr  their  cus- 
tody. GIv.  Code,  H  138,  139;  Ex  parte  G«^ 
dan,  95  CaL  374,  30  Fac.  6G1;  2  Blab.  Mar., 
Div.  &  Sep.  1067  et  aeq.  The  statute  provides 
that  "the  court  may  require  the  husband  to 
give  reasonable  security  for  providing  mainte- 
nance, •  *  *  and  may  enforce  the  same  by 
the  aHwlntment  of  a  receiver,  <a  by  any  other 
remedy  api^caUe  to  the  case."  Civ.  Code,  i 
140.  Appelant  datans  that  the  effect  of  this 
section  to  to  render  void  tbe  portion  of  the  Judg- 
ment imposing  a  Hen  on  his  land;  that  the  pow- 
er of  tbe  court  was  limited  to  exacting  security 
of  him.  We  think  the  law  is  otherwise.  With 
US  an  action  for  divorce  Is  treated  as  a  case 
In  equity  (Wadsworth  v.  Wadsworth,  81  Cal. 
187,  22  Pac  648) ;  and  the  statute  ooght  not  to 
be  construed  as  abridging  the  power  exercised 
Yij  courts  having  ct^lzance  of  matrimonial 
causes — commonly,  though  not  always,  as  a 
toanch  of  their  dianc^  jurisdiction— to  declare 
a  Hen  for  securing  the  award  of  support  to  the 
wife  In  such  cases.  Said  the  supreme  court  of 
Ohio  of  a  Judgment  like  tbe  present,  exc^ 
that  it  omitted  the  provision  for  a  lien:  "That 
It  is  within  the  legitimate  power  of  tBe  court 
to  make  such  decree  a  charge  upon  real  estate 
we  have  no  doubt,  and  It  has  been  the  practice 
B.t  to  do  In  cases  where  It  was  deemed  proper." 
Olin  V.  HungerfoPd,  10  Ohio,  268.  And  such 
Is  the  current  of  authority  with  but  little  dis- 
sent. Wlghtman  v.  Wightman,  45  111.  167; 
O'Callaghan  v.  O'Callaghan,  69  III.  552;  Holmes 
V.  Holmes,  29  N.  J.  Bq.  9,  12.  Many  other 
cases  are  collected  in  the  reporter's  note  to  Stoy 
V.  Stoy,  41  N.  J.  Eq.  370,  2  AtL  638,  and  7 
AtL  625.  Moreover,  the  divorce  being  upon  tbe 
ground  of  extreme  cruelty,  the  court  was  au- 
thorized to  assign  the  community  property  to 
the  parties  In  sucb  proportion  as,  under  the  cir- 
cumstances, seemed  Just.  Olv.  Code,  %  146. 
Under  this  section  It  had  the  power  to  assign 
to  the  wife  the  absolute  property  In  tbe  land 
in  question,  and  this  Included  power  to  charge 
a  lien  on  the  same.  Foster  v.  Foster,  56  Vt 
540;  Blankenship  t.  Blankenship,  19  Kan.  150. 
These  con.-3lderatlons  sufficiently  dispose  also  of 
the  further  view  advanced  by  appellant  that  the 
lien  expired,  under  section  671,  Code  Civ.  Fhx;., 
In  two  yeare  after  the  entry  of  the  Judgment 
The  lien  does  not  derive  Ita  force  from  that  sec- 
tfen. 

It  is  also  Insisted  (as  we  understend  the  ar- 
gument) that  permanent  alimony  could  not  ba 
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allowed  to  the  wife,  because,  It  Is  aalfl,  the 
husband  then  bad  neither  separate  cor  comniii- 
nlty  property  to  which  resort  conld  be  bad  to 
enforw  payment,  thereof.  Crv.  Code,  f  141. 
AVe  are  not  conrlDced  that  there  was  no  such 
property.  It  was  not  essential,  Iwwerer,  to 
warrant  the  decree  for  fnture  maintenance,  that 
he  should  then  have  owned  property  of  either 
dass.  Ex  parte  Spencer,  83  Cal.  4(»,  23  Pac. 
805;  Eidenmuller  v.  EldenmuUer,  37  Cal.  3*i4. 

Next,  It  la  said  that,  in  Ttrtue  of  the  statute 
limiting  the  rl^bt  to  have  execution  on  a  Judg- 
ment to  the  period  of  five  years  from  the  date 
of  entry  (Code  Civ.  Proc.  S  981);  and,  that 
period  having  expired  In  this  Instance,  "the 
Judgment  ceased  to  be  of  binding  force,  and 
process  could  not  Istob  under  W."  But  the  court 
had  power  to  make  suitable  allowance  for  sup- 
port of  the  wife  during  her  life  (Civ.  Code.  S 
loi));  and  the  allowance  might  take  the  form 
ot  pecuniary  payments  at  successive  monthly 
Intervals  (Ex  parte  Spencer.  83  Cal.  4«0.  23 
Pac  395).  The  rtglit  to  execution  for  these 
does  not  accrue  until  they  respeettvely  t&U  due. 
The  case  Is  within  the  principle  of  De  Uprey 
T.  De  Uprey,  23  Gal  8S2.  The  odar  BbooM 
he  affirmed. 

We  concur:    rANOLIEF,  C;  SBARLB,  0. 

PER  CURIAM.  For  the  reasons  gtren  In 
the  foRCohig  opinion,  the  order  Is  afflxmed. 


JURGKNSON  T.  DILLBB.    (8b&  113.)^ 

(Sopreme  Court  of  OaUforate.   Oct  19,  1886.) 

Miitiiro  Claik  — Liim— Aoawn'>-OomnDorioF 
or  Statdtb. 

1.  Code  Civ.  Proc.  i  1183.  sivlng  any  person 
doing  work  on  a  mining  clnhn,  at  the  Instance  of 
the  owner  or  Ms  agent,  a  lien  thereon  for  his 
wwb.  and  further  proridiDg  that  amy  "person 
haviiiig  charge  of  any  mining  •  *  •  shall  be 
held  to  be  the  agent  of  the  owner,"  floes  not  en- 
title a  laborer  to  a  lien  for  work  done  for  a  per- 
son whom  he  knew  not  to  be  die  owner,  and  sot 
to  be  wurkfof  the  mine  u  repreaantatlTe  of  the 
owner. 

2.  Code  Civ.  Proc.  i  1192,  providing  that  every 
buiidiiig  or  other  Improvement  coiwtructed  upon 
any  lands  with  the  knowledge  of  the  owner  snail 
be  held  to  bare  been  coastrncted  at  his  instance, 
and  the  land  xhall  be  lienable  according,  unless 
he  gives  written  notice  as  therein  provided,  does 
not  cover  the  case  of  work  done  In  removtaig  ore 
from  a  mine,  where  It  la  not  dona  In  improve- 
ment of  the  property. 

Gontmtssloners'  dedslon.  Department  1. 
Apiieal  from  superior  court,  Butts  county; 
John  C.  Cray.  Judge. 

Action  by  l*eter  A.  Jurgenson  against  R.  DU- 
ler.  Judgment  for  de^idant,  and  plaintiff  ap- 
peals. Afflnned. 

William  J.  Herrln  and  John  Gnldery,  for  ap- 
pellant  Park  Uenshew,  for  respondait 

BRITT,  C.  Action  to  enforce  an  alleged 
lien  for  Inbor  on  certain  mining  claims,  to- 
gether called  the  "John  Dlz  Mine."  Defend- 
ant became  the  own^      purchase  at  a  sale 


of  the  ground  on  forecloenre  of  mortgage,  and 
the  «hericr's  subsequent  deed  therefor,  exe- 
cuted March  4,  1888.  One  Oix  had  previ- 
ously been  the  owner,  and  after  said  March 
4th  he  asked  and  obtained  leave  of  def«idant 
to  remain  on  tbe  premises,  promising  to  take 
care  of  the  aame,  and  make  no  expense  for  de- 
fendant. Without  authority  from  tbe  latter 
Dlx  proceeded  to  work  the  mine,  and  hired 
plaintiff  tor  this  purpose.  Under  such  em- 
ployment plaintiff  performed  the  labor  in  ques- 
tion between  November  1,  1888,  and  Septem- 
ber 15.  18iK>,  tor  which  a  balance  remains  un- 
paid. 

It  Is  provided  to  section  1183,  Code  Civ.  Proc., 
among  various  other  thlogs  relating  to  tbe 
Ileus  of  mechanics  and  others  on  real  property, 
that  any  person  performhig  latwr  on  a  mln< 
Ing  claim  shall  have  a  lien  thereon  for  hb 
work,  wliether  done  at  the  Instance  of  the  own- 
er or  his  agent;  "and  every  contractor,  sub- 
contractor, arcliltect,  builder  or  other  person 
having  charge  of  any  mining,  •  •  •  shall  be 
held  to  be  tbe  agent  ot  the  owner  for  tbe  pur- 
poses of  this  chapter."  It  Is  argued  that,  un- 
der this  section,  Dlz  was  a  person  In  charge  of 
the  mining,  and  hence  was  the  agent  of  de- 
fendant  in  employing  the  plaintiff.  Hot  the 
presumption  raised  by  the  statute  may  be  re- 
pelled. Donohoe  v.  Mlnli^  Co.  (Cal.)  45  Pac. 
290,  260.  The  evidence  here  tended  to  sbow 
that,  when  trfalntlff  did  tbe  work  In  question, 
he  knew  that  Dlx  did  not  own  the  property, 
and  was  not  working  the  mine  as  defendant's 
representative;  that  Dlx  em^doyed  plaintiff  on 
his  own  accotmt,  paid  him  such  wages  as  were 
paid  at  all,  and  at  no  time  assumed  to  act  on 
defendant's  behalf.  Obrlonsly,  plaintiff  had 
no  Just  reason  to  expect  payment  from  defend- 
ant, and  cannot  charge  a  Hen  upon  hla  mine 
on  any  theoty  of  DIx's  agency. 

Section  1102,  Code  Civ.  Proc.,  prorldeB  that 
every  bnlldlng  or  other  Improvement  men- 
tioned in  section  1183,  constructed  npon  any 
lands  with  the  knowledge  of  the  owner,  shall 
be  held  to  have  been  ctmatmcted  at  his  In- 
stance, and  his  interest  In  the  land  shall  be 
lienable  accordingly,  unless  he  shall,  ■  witfatn 
three  days  after  obtaining  knowledge  ot  the 
construction,  alteration,  or  rrjialr,  post  a  writ- 
ten notice  that  he  will  not  be  responsible  for 
the  same,  etc.  Plaintiff  untea  that  his  claim 
of  lion  should  be  upheld,  because,  he  says, 
defendant,  having  the  knowledge  mentloued 
in  this  section,  yet  failed  to  post  such  notice. 
That  the  notice  was  not  posted  is  undisputed; 
and  plaintiff  testified  at  tbe  trial  that  on  a 
single  occasion,  in  the  year  1888,  def«)dant 
was  at  the  mine,  and  then  saw  him.  plaintiff, 
and  another  man  workli]g  ther^  "drifting  in  a 
tuimel."  It  was  said  by  the  court  In  WQ- 
Ilaras  v.  Association,  66  Cal.  200,  6  Pac.  90, 
that  the  language  of  said  section  1102. 
"which  treats  ot  buildings  and  Improvements, 
and  of  knowledge  of  the  construction,  etc., 
would  hai^y  cover  a  caae  like  tbe  one  now 
before  us."  That  action,  like  the  present,  was 
prosecuted  tor  the  enforcemoit  of  a  Uen  tar 


1  Rehearing  denied. 
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woik  Am  on  w  in  a  mtne;  and.  tbaaj^h  tbe 
obseiratloa  of  tbe  eoart  we  have  quoted  was 
oiuieceflflaiy  to  the  dcclslou  there,  we  think  It 
correctly  stated  the  law.  "Drifting  In  a  tun- 
nri**  (the  only  work  In  whlfh.  to  far  as  ap- 
pean,  defendant  knew  plaintiff  to  be  en^ged) 
meona,  aa  we  anderataml  the  mining  phrase, 
taking  earth,  grarel,  or  ore  from  ground  made 
accenlble  fa^  means  of  tbe  tunnel;  la  not 
aynonymouB  with  "runnlnj;  a  tunnel";  and  is 
not  the  conBtructton,  alteration,  or  repair  of 
any  bnildfng  or  ImproremeDt  on  or  Id  a  mine,— 
the  knonle^  of  which  must  be  brauf^ht  home 
to  the  owner  before  any  duty  becomes  Incum- 
bent upon  him  mOer  said  section  1192.  Tlits 
construction  of  tbe  statute  la  not  Intrinsically 
■mjuat  'It  la  eqnltable  to  reqnlre  owner 
who  sees  going  forward  an  imandioriBed  build- 
ing or  other  beneflcial  fanproTement  upon  his 
peopntf  to  glTO  notloe  that  he  will  not  be  re- 
■penaMe  tberefbr  (Areiy  v.  Clark.  S7  Cal.  628, 
25  Pac.  921);  bat  tfato  eonslderatkni  fklls  when 
the  woik  constats  In  a  Mbtraittlve  pracesa,— the 
removid  of  the  vevycorpiBftf- the  property;  as 
well  require  one  win  aecs  a  treapaaser  enttlQR 
bta  tlnber  la  post  votlce  Of  kto  oonllablUty, 
nnder  penslty  of  having  his -land  labjected  to 
a  Dm  for  (be- labor.  Tbe  Jaflgment  and  order 
denying  plainiftra  mottoD  tat  «  new  trial 
eboold  be  atflnaed. 

# 

We  etoam  BELOBBB,  a;  SBARLB,  a 

PBR  ODRIASC.  Varttae  waone  gtran  ta  Hie 
foregokix  opinion,  tbe  Judgmaot  and  order  de- 
nying plohitura  motlaii  lor  ■  a  new  trial  are 
.■afiliiiMd. 


PBOPLB  T. 'ARMSTRONG.    (Or.  182.)  ! 
'(Bnmaie  CdDtt<af  •CaHConiia.    Oct  22.  1086.) 
Lahobht— Btnoma  or  AcooMPLica— •Oomuwo- 

RATION. 

1.  On  a  trial  fur  larceny,  where  A«  thioR'Stiri- 
en  Is  desprHicd  in  the  tnfortnatioa  ai  the  property 
of  *1*«m  RIslcr.'*  and  the  eridpnce  shoxm  tlint  the . 
ownep'i  fnll  jt*fen  osme  Is  ''Sam«el,"-tliere  Is  no 
material  TBrisnee. 

2.  On  a  triul  for  larceny  the  jiuy  were  diaraed 
that  nnder  Pen.  Code.  S  lltl,  a  conrirtltHi  could 
Dot  lip  had  on  the  nnortrmlMmted  evidence  of  an 
acvonplioe.  and  later  tbot.  "if  jon  are  ntlsfied 
beyoQU  a  taaramiUp  dutibt  that  defendaot  is 
pnlty,  '*  •  '•  it  nill  be  vour  duty  to  return 
venlirt  to  that  effect."  Held,  thiit  the  insfnic- 
tiooB  Informed  the  jary  tluit  eridence  corrotiora- 
tive  of  tfiHt  of  the  accowplloe  was  indivpeDBabte 
to  cniiTK-tion. 

3.  On  a  trial  for  larceny  the  erltlence  of  an  ac- 
cotnpiire  inndi)»ted  defendnnt  In  ttie  theft  of  a 
borw.  two  brkllef).  and  «  mddle.  which  were  tali- 
eo  hf  tiie  accomnlicee  to  M.  oouuty.  Hiere  was 
other  evldeDce  that  defendant  then  went  to  Y. 
county,  where  hewna  arreftfed,  hnrinir  then  In  hfa 
poaMasion  one  af  the  liridlea  stoteo  with  tlie 
our«e:  that  be  expreweil  aKtunixhoient  at  being 
overtnltPD.  and  (l(f!iire<l  thiit  if  he  htic]  not  been 
mriirined  he  wonld  hare  renlMted  arreat.  Hrld, 
ttiBt  tbe.fnctiit  tenied  to  cormborate  the  teatiinnny 
of  tl«  aecuiiiiiilioe  that  the  horse  wan -stolen  as  the 
re«uli  of  a  coDapira<7  between  defendant  and 
the  witno*. 

■4.  On  a  trial  for  a  larceny,  where  the  flight  of 
•aloCiWlaot.  aa  a  com^wnrtlng  drcnuistancB,  might 


have  been  earned 'by  an  apprehemlen  of  arreat 
for  a  breach  of  tbe  peace,  the  drauMttence  is 
Cor  the  jury,  who  are  not  bound  to  attribute 'the 
cooBciouauesB  of  guilt  Indicated  by  flight  to  on* 
dlspoBiag  cause  tatiicr  than'the  other. 

Commlsslonera* dedalon.  Departments.  Ap- 
peal from  superior  court,  Tulare  county;  W.  A. 
Gray,  Judge. 

Claude  Armstrong  was  convicted  of  larceny, 
and  appeala  from  the  Judgment  of  oouvlctloa 
and  from  an  order  doiylng  him  a  new  trlaL 
Affirmed. 

Lomberson  &  Mlddlecoff,  for  ^tpdlaat  -Atty- 
Gen.  Fitagerald,  for  tbe  People. 

BRXTT.  O.  1.  On  tbe  night  of.  July  ^  1895,. 
a  horse,  two  britUes,  and  a  saddle  were  -atdeii. 
from  the  premises  of  tbe  brothers  filalcr  to 
Tulare  county.  Detemlant  waa  conricted  sof 
tbe  theft  of  the  horse  under  an  informntloa  Jo 
which  tbe  animal  was  described. aa  the  *;pr«p- 
erty  of  George  P.  Slsler  and  Sam  Slater."  Tbe 
evidence  tbamed  that  "SomueJ"  was  tbe  Ml 
given  name  of  the  person  called  '^am  Sideif* 
In  the  informathn,  though  he  was  commoaiy 
known  by  the  latter  designation  in  the  com- 
munity where  he  Ured.  AMwUant  contends 
that  here  was  a  eaae  of  ffttal  vasianoe  betwesD 
allegation  and  pnx^.  Tbe  objactian  la  untaa- 
nlrie.  People  .v.  Leong  Quong,  60  OaL  dOT; 
People  r.  fimlth  (OaL)  44  Pac.  668. 

2.  Testimony  tnculpateiy  of  defendant  mma. 
given  fit  the  trial  Iv  one  Barkisr,  wbo 
fessedly  waa- an  aecomtHlee  bi'the  oftenae  cbar^ 
ged.  Tbe  oeiut  Instroetcd  the  Jniy,  In  -tbe 
langnage  of  aectlon  1111,  Pen.  Code,  thatia 
ccuiTiotlon  oanoot  be  had  on  the  tesdmony-'St 
•an  «ecomrllce  aalesa  be  Is  eorrDborated  t|y 
other  erldenee  which  In  Itself  tends  to  oon- 
nect  tlte  defeadant  wttfa  tiie  eeinmlaalon  of  tbe 
offenae,  eta.  Among  other  InstrQcttoas.  Itftfao 
gave  tbe  foUowliK:  'fif  you  are  -aatMled-ba- 
yond  a  reastmable  doubt  that  the  aeiHiaaai.  m 
-gnUty  of  tbe  crime  charged  In  the  litformatlan, 
it  will  be  your  duty '  to  return  a  ▼erdkrt  r*>- 
that  effect."  Appellant  arguea  that  tbe  Jury 
mlglit  bare  Inferred  from  this  tnttructkm  Iftut 
they  could  be  sattsfi^  of  defendant's  guilt  bj- 
itSie  testimony  of  Barlow  aiaae.  Jtut^thecoun 
bad  laformed  them  that  evldenre  cormboratm 
of  that  of  the  accampilee  waa  hirtlsDsnaaMp-to 
conviction,  and  It  must  De  asaumea  tnat  tnia 
caution  was  held  in  mind  when  the  Jury  came 
to  consider  whether  defendant  was  guilty  be- 
yond a  reaaonable  doubt  The  charge  was  to 
be  taken  aa  a  whole,  and  It  was  not  necessary 
that  each  pornfnvph  should  contain  all  the  con- 
ditions and  limitations  expressed  in  the  others. 
I'eople  v.  Morine.  61  Cal.  367,  and  cases  cited;. 
People  T.  Leonard,  106  CaL  302,  Sl-i.  36  Pac. 
617,  (J20. 

8.  It  Is  further  contended  that  there  was  no 
evidence  corroborative  of  Barlow  and  tending 
to  connect  defendant  with  tbe  cMnmlaslun  of 
the  offense.  It  appeared  that  defendant  and 
Barlow  were  two  of  a  trio  of  Intlmatea,  tbe 
third  member  being  tme  Moncan.  Accord- 
ing to  defendant's  own  statementa  and  adt 
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missions  at  tlie  trial,  Barlow  and  Morgan  "got 
the  horse"  \a  the  nighttime,— In  what  manner 
defendant  daimed  not  to  know,— while  he  wait- 
ed for  them  at  an  appointed  meeting  place. 
He  recognized  the  horse  as  belonging  to  Slsler. 
The  three  sun-eptltlousiy  fled  together  from  the 
yicinlty  of  the  larceny,  and  by  a  most  circuit- 
ous route,  covering  seven  or  eight  hundred 
miles,  reached  the  county  of  Madara;  the 
horse— ridden,  It  seems,  by  Morgan— Iwing  tak- 
en with  the  party.  There  waa  further  evi- 
dence, Independent  of  tliat  of  Barlow,  that  de- 
fendant next  went  north  to  Yolo  county,  where 
be  was  arrested  on  the  present  charge,  hav- 
ing then  In  his  possession  one  of  the  bridles 
which  was  stolen  with  the  horse.  He  express- 
•ed  astonishment  at  being  overtalten  after  the 
efforts  he  had  made  to  evade  pursuit,  and  de- 
clared that  If  he  had  not  been  surprised  he 
would  have  resisted  capture,  even  to  the  killing 
of  the  arresting  t^cer.  We  think  the  facts 
here  stated  tended  strongly  to  corroborate  the 
testimony  of  Barlow  to  the  effect  that  the 
horse  was  stolen  as  the  result  of  a  conspiracy 
for  that  purpose  twtween  himself,  Morgan  and 
defendant;  in  which  case  It  was  not  imi)or- 
tant  whether  defendant  or  Barlow— as  the  lat- 
ter claimed— was  the  person  who  tarried  at  the 
common  rendezvous  while  the  other  conspira- 
tors led  the  animal  from  Its  owners'  corral. 
True,  there  was  evidence  to  show  that  before 
the  theft  of  the  horse  the  defendant  was,  as 
he  put  It,  "taking  precautions  to  avoid  running 
into  an  offlcer,"  being  apprehensive  of  arrest 
for  some  breach  of  the  peace,  and  bis  flight 
might  have  been  ascribed  to  snch  apprehen- 
sion. But  this  was  a  circumstance  for  the 
imy.  They  were  not  bound  to  attribute  the 
consciousness  of  guilt  Indicated  by  flight  to 
one  disposing  cause  rather  than  the  other. 
The  evidence  warranted  the  verdict.  See  Peo- 
ple V.  Cleveland,  49  Cal.  577;  People  t.  Rolfe. 
61  Cal.  540;  People  v.  Hong  Tong,  86  Cal.  171, 
24.  Pac.  726.  The  judgment  and  order  deny- 
big  a  new  trial  should  be  affirmed. 

We  concur:  SEARLS.  C;  HATNB3,  C. 

PER  OXTRIAM.  For  the  reasona  gtT«n  In 
the  foregoing  (pinion  the  judgment  and  wder 
denying  a  new  trial  are  afilnned. 


PEOPLE  T.  MAIN.    (Cr.  192.) 
(Supreme  (3ourt  of  California.    Oct  29.  1896.) 

Ii&aCBNT — RVIDB?:CB  OF  ACCOXPLICB  —  CORROBO- 
KATIOIT— iNrORMATIOS— VaBIANOB. 

1.  On  trial  for  huiceny,  an  accomplice  testified 
that  he  drove  with  defendant  to  a  slaugfatnitouae, 

and  remained  in  the  car  while  defendant  enter- 
ed the  hotiae,  and  took  therefrom  a  tmtchered 
sheep  and  hok,  which  they  carried  back  to  the 
houf^e  in  which  they  lived.  There  was  do  other 
evidence  which  tended  to  connect  defendant  with 
the  ofTense.  or  to  corroborate  the  testimony  of 
the  accomplice.  He-Id  that,  under  Pen.  Code,  f 
1111,  which  requires  a  corrotjoration  of  an  ac- 
complice's testimony,  the  evidence  waa  Insuffl- 
deut  to  convict  defendant. 


.  2.  On  trial  for  larewy,  the  infomatfcm  stated 
that  the  pnverbF  was  stolen  from  "the  alangh- 
t^tonse  of  A.^mmermann  and  Ij.Deffner,  co- 
partners, utuated  about  two  miles  east  of  the 
town  of  St.  Helena."  The  evidence  showed 
that  the  Srm  was  composed  of  John  Zimmer- 
mann  and  L.  Ddfuw,  but  that  there  was  do 
other  butcher  <n  that  n^ghborhood  by  the  name 
3f  Zimmermano,  and  no  other  siaughterhouse 
belonging  to  or  used  by  the  firm  of  Zimmer- 
mann  &  Deffner  within  seven  miles  of  St. 
Helena.  Beld,  that  the  variance  was  immate- 
rial. 

Departmoit  1.  Appeal  from  superior  court, 
Napa  county;  E.  D.  Ham,  Judge. 

One  Mahi  waa  convicted  of  burglary,  and  ap- 
peals from  the  judgment  of  conviction  and  the 
order  denying  him  a  new  trial  Reversed. 

Geo.  B.  Colw^,  toe  appellant  Att^.  Uol 
Fltzgasld.  fbr  the  Peopla 

HARRISON,  J.  The  defendant  waa  con- 
Ticted  of  bui^lary  In  the  first  d^ree,  in  enter- 
ing a  slaughterhouse  and  stealing  therefrom  a 
sheep  and  a  ht^  that  bad  been  killed,  for 
which  he  waa  sentenced  to  hnprisonmoit  for 
seven  years  In  the  state  prison. 

The  only  evidence  before  the  jury  connect- 
ing the  defendant  with  the  overt  act  was  that 
of  one  Hansen,  against  whom  an  Information 
had  been  filed  charging  him  with  burglary 
committed  at  the  same  time  and  place.  Aft^ 
be  had  been  called^as  a  witness  he  refused  to 
testily  npon  the  ground  that  his  testimony 
would  tend  to  convict  him  of  a  felony,  and 
thereupon  the  district  attorney  dismissed  the 
Information  against  him.  He  then  tiestl&ed 
that  on  the  7th  of  April,  1890,  he  and  certain 
other  persons  were  living  at  Mrs.  Moore's, 
near  SL  Helena,  and  that  he  and  me  of  those 
persons,  tc^ether  with  the  defendant,  drove 
along  the  county  road  in  a  cart  to  the  slaught'i 
erbonse  In  question,  and  that  the  defendant  re- 
mained In  the  cart  while  he  and  the  other  per^ 
son  entered  the  slaugbterhonse,  and  took  there- 
from a  sheep  and  a  hog,  which  they  then  carried 
back  to  Mrs.  Moore's.  There  waa  no  other  .evi- 
dence which  tended  b)  connect  the  defendant 
with  the  commlaslon  of  the  offense,  or  to  corrob- 
orate the  testimony  of  this  aecompUc&  Mrs. 
Moore  testified  that,  af^  she  went  to  bed. 
She  beard  some  of  tbe  boys  go  out,  bnt  did 
not  know  who  went  out;  nor  waa  there  any 
testimony,  other  than  that  of  Hanson,  trad- 
ing to  show  that  the  defendant  even  knew 
that  the  hog  and  she^  bad  been  taken  from 
the  slaughterhouse  until  after  they  had  been 
brought  to  Mrs.  Moore's  boose,  when,  wakenc^l 
by  the  noise,  he  came  oat  of  his  room,  and 
saw  than  lying  on  the  table.  Several  of  the 
witnesses  testlQed,  and  there  was  no  evidence 
to  the  contrary,  that  he  went  to  bed  early  in 
the  evening,  and  remained  there  tmtil  wakened, 
as  above  stated.  The  testimony  was  insuffl- 
d^t  to  justify  the  jui7  In  convicting  the  de- 
fendant Pen.  Code,  f  1111;  Peofde  v.  Thomp- 
son, 50  Cat.  480;  People  t.  KoailD^  99  Cal. 
574,  34  Pac.  238;  People  ^.  Smith,  98  OaL  ZIS, 
S3  Pac.  58.  Aside  from  the  teatlmony  of  the 
aocompllccv  th«a  wu  absolutely  no  evidence 
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oo  which  to  (oood  even  a  suspicion  of  bis 
guUL 

The  Tarlance  between  the  ownership  of  the 
slaogbterbouse,  as  charged  In  the  infonnatlon 
and  as  shown  at  the  trial,  was  hnmaterlaL 
The  Infonnatlon  stated  that  It  was  "the 
slaiv^hterboose  of  A.  ZImmermann  and  L. 
DetTner,  co-partners,  sltoated  about  two  miles 
east  of  the  town  of  St  Helena,  in  the  cotmt^ 
and  state  aforesaid."  At  tbe  trial  It  was 
shown  to  be  the  ^nghterhonse  of  John  ZIm- 
mermann and  L.  Deffner;  but  It  was  also 
shown  that  there  was  no  other  batcher  that 
neighborhood  by  the  name  of  ZImmermann 
and  no  other  slangbterhoase  belonging  to  or 
used  by  a  firm  of  ZImmermann  &  Deftner, 
within  a  radius  of  seven  miles  of  St  Helena. 
The  discrepancy  In  this  averment  of  owner- 
ship could  not  mislead  the  defendant,  or  prej- 
udice him  In  his  d^eiue;  FeoidB  Ed- 
wards, SO  CaL  859. 

The  Judgment  and  order  denying  a  new  trial 
are  reversed,  and  a  new  trial  granted. 

We  concur:  TAM  FUBBT,  J.;  OABOUT- 
TB;  J. 


PBOPUD  T.  LAURINTZ.    (Cr.  188.) 
(Sivreme  Coort  of  California.    Oct  29.  1896.) 

Rafb  — Assault  with  Iktbnt  — ConasirT— Oibl 
□NDBR  Aob  or  Consent, 
A  defendant  mav  be  convicted  of  an  assault 
with  intcDt  to  conimit  a  rape  os  the  person  of  a 
girl  iiDdM-  tbe  age  of  consent  though  die  in  fact 
consented  to  the  aanult  her  Incapacity  imder  the 
statute  extending  to  the  act  and  all  Its  Incidents. 

D^jartment  L  Appeal  from  superior  court, 
city  and  county  of  San  Franctoco;  William  T. 
Wallace,  Judge. 

One  lauilnts  was  convicted  of  an  assault 
with  intaDt  to  commit  rape,  and  appeals.  Af- 
flrmed. 

B.  S.  Salomon,  L.  G.  Plstolesl,  and  J.  A. 
Stephens,  for  anpdlant  Atty.  Oen.  Fitzgerald, 
for  tbe  People. 

VAN  FLEET,  J.  The  sole  questlcm  to  this 
case  Is  whether  a  defendant  can  be  I^ally  con- 
victed of  an  assault  with  Intent  to  comihlt  rape 
upon  tbe  person  of  a  female  under  the  age  of 
consent,  where  tbe  latter  to  fact  consents  to 
the  defendant's  act  This  same  question  was 
before  the  court  to  the  recent  case  of  People 
V.  Verdc«re^  106  Cal.  211,  89  Pac.  607,  where 
the  reasoning  and  doctrine  of  the  cases  now  re- 
lied upon  by  defendant  was  considered  and  re- 
jected, and  where  It  was  held  (following  Peo- 
ple v.  Qordon.  70  OaL  467,  11  Pac.  762)  that 
under  our  statute,  which  makes  a  female  under 
a  certain  age  tocapable  of  consenting  to  an  act 
of  sexual  toteroourse,  and  making  such  act 
rape  regardless  of  sucU  consent,  a  girl  under 
that  a^  to  equally  Incapable  to  law  of  con- 
senting to  an  assault  committed  with  the  Intent 
to  bave  such  Interconrse;  that  whether  the  glri 
In  fact  consents  to  or  re^ts  such  an  assault  la 
ImmateitaL   In  eltber  erent  the  defendant  Is 
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guilty.  It  is  there  said:  "It  is  the  declared 
policy  of  our  law,  as  expressed  to  the  statute, 
that  any  female  under  the  age  there  fixed  shall 
be  tocapable  of  consenting  to  tbe  act  of  sexual 
intercourse,  and  that  one  committing  the  act 
with  a  girl  wltbln  tbat  age  shall  be  guilty  of 
rape,  notwithstanding  he  obtain  her  actual  con- 
sent. Tbe  obvious  purpose  of  this  is  tbe  pro- 
tection of  society  lay  protecting  from  violation 
the  virtue  of  young  and  unsophisticated  girls. 
To  hold  that  one  of  this  class,  although  toca- 
pable of  consenting  to  sexual  commerce,  could 
nevertheless  give  her  assent  to  an  assault  up- 
on her  person  made  for  the  express  purpose  of 
accomplishing  the  sexual  act  would  be  to  large- 
ly emasculate  the  statute,  and  defeat  to  great 
part  Its  beneficent  object.  It  is  the  tosidlous 
approach  and  vile  tampering  with  their  persona 
that  primarily  undermines  the  virtue  of  young 
girls,  and  eventually  destroys  it;  and  the  pre- 
vention of  this,  as  much  as  tbe  principal  act 
must  undoubtedly  have  been  the  intent  of  the 
legislature.  The  tocapacity  extends  to  tbe  act 
and  all  its  incidents."  The  evidence  to  this  rec- 
ord clearly  makes  a  case  against  the  defend- 
ant within  the  principles  there  announced,  and 
the  Instructions  of  the  court  are  in  exact  ac- 
cord therewitli.  As  we  are  not  disposed  to 
depart  from  the  construction  there  ^ven  oar 
statute,  we  must  hold  that  tbe  court  below 
did  not  err  to  its  rulings.  Judgment  and  or- 
der affirmed. 


We  concor:  QASOVTTB,  J.;  HABBISON, 

J. 


BPPINGBB  St  bL  V.  KBNDBICK.   (Sac  46.) 

(Boprenw  Court  of  CaHfbrnia.    Oct  28,  1896.) 

Bills  and  Notes — Plbadino — Spbcial  Dbfsnsrs 
— SoFrioiawcT  or  Allboatioxs— Inconsistbnt 
DsrsNSBS— SorFtctBMOT  or  £vidbnob— Prinoi- 

FAI>  AVD  fiCRETT— LiABILITT  OF  SURETT— Rl- 
tiBASB— BTIDBKOB. 

1.  In  an  action  <ai  a  note  itened  by  defendant 
and  one  F.  the  defendant  [beaded  tbe  general  de- 
nial, and,  as  a  special  defense,  that  he  iiad  sign- 
ed the  note  for  the  accommodation  of  niaiotiffs 
only,  and  not  as  snretr  for  F.;  and,  if  found  to 
be  a  sorety,  that  F.  had  directed  certain  payments 
made  him  to  be  applied  on  the  note,  which 
had  not  been  done.  Hfid,  that  a  motion  for  judg- 
ment on  the  pleadings  was  properly  refused. 

2.  An  objection  to  evidence  under  such  plea  oo 
the  ground  that  it  does  not  state  facts  constituting 
a  defense  was  properly  overruled. 

3.  An  allegation  In  tbe  ans^^'er  that  tbe  note 
was  executed  at  the  request  of  one  f^.,  who  was 
the  manager  and  agent  for  plaintiffs,  was  suffi- 
cient aa  to  the  fact  of  agency  under  an  objection 
to  evidence. 

4.  Where  two  separate  defenses,  one  of  which 
ia  inconsistent,  ate  pleaded  together,  soch  Inoon- 
sistent  defense  cannot  be  construed  as  an  admis- 
sion to  destroy  the  other. 

5.  In  an  action  on  a  note  sifrned  by  defendant 
and  one  F.,  which  the  defendant  ciairoed  was  ex- 
ecuted for  the  accommodation  of  tlie  plaintiffs, 
and  not  aa  surety  for  F.,  the  defendant  testifiea 
that  platotiSs'  ag«it  bad  reiKvaented  that  they 
needed  mui^:  that  F.  was  owing  them,  and 
tbat  he  wished  defoidant  to  go  on  F.'s  note,  so 
that  they  could  use  It  as  cotlateral;  that  F.  did 
not  make  sudi  request,  and  tbat  defendant  finally 
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OMWMrtfd  M  an  accoamedatWi  to  plaiotlffi. 
PbiiBtiSs  tMtlfied  that  theii  aKnt  bud  requeflted 
F.  to  mciue  defendaot  ai  a  surety;  that  F.  had 
recently  cotummmated  a  trantiactioD  with  defend- 
mat  in  regard  to  r  patent  on-  wfald  P.  was  to  bare 
ft-rojalty.  and  that  ptaintiffi  ha4  aofoceeted  that 
Fi.  tsm  OTer  the  royalty  to  defendant  Id  order  to 
-aecure  him  for  becoming  hia  surety,  and  that  an 
amvemeut  was  in  fact  entered  into  under  which 
defendant  was-to  retain  the  rt^alty  to  the  amoiint- 
ofi  the-  note,  and  pay  the  Bane  to  pluintifb. 
PJointiffs  did  oot  deoy  that  they,  and  not  F„  had 
requested  defendant  to  go  on  the  note,  nor  did 
they  deny  that  they  represented  to  defendant 
thbt  they  Tristaed  hia  ^Knatwei  as  coIlRteral  to 
'eBal>le  them  to  raise- money.  Held,  tliat  the  jury, 
was  justified  in  findinn  that  defendant  was  an 
aecommodation  maker  for  the  benefit  of  pleinttffH. 

6.  It  appeared  that  the  note  had  loeen  renewed > 
at  diSFereut  times,  but  there  waa  nothing  to  show 
that  any  new  conaideration  had  passed  between 
the  parties.  It  also  appeared  that  defendant  had 
made' paymenta  oi>  tbc  note,  which,  however,  he 
tMtified  wne  nad*  wttfa  atat^  derired  fron  the 
sale  of  grain  belonjpnx  to  F.  It  furth»  a^^ienr- 
cd  that  in  a  letter  agreeing  to  ship  to  plaiiitifb 
«-qnantily  of  grain  to  be  stfl^ed  on  the  note  de- 
ftndmt  lud  asked  that's  new  note  be  made,  pay* 
•Ue  one  year  from  date;  that  sneh  request  for: 
extension  was  made  in  new.  of  the  stringency  of 
the  money  market,  and  the  fear  that  iilaintil^ 
might  fail,  and  the  note  pass  into  the  bands  of- 
tihM  parties,  anlDSt  whom  he  weald  have  no  de- 
fense. Held,  that  the  traiuaotioiu  ia  coonecticHi 
with  the  rraewal  of  the  note  and  the  payments 
made  tvr  defrndant  were  not  loffieieDt  to  render- 
llha  liable  aa  a  surely. 

7.  In  SA  action  in  a  note  alfoied  liy  defendant 
aod  one  F..  which  the  defendant  claimed  wan  as 
to  him  an  aocnmmodatioD  note,  and  that,  moreover, 
if  he  was  liable  ai>  surety.  F.  had  deposited  with 
plaintiffs  grain,  with  directions  that  the  proceeds 
should  be  applied  to  the  note,  which  had  not  been 
ddne.  it  was  not  error  to  instruct  the  jury  that, 
if  defendant  wan  in  fact  a  surrty  upon  thp  orif;*-- 
inal  note;  that  liefore  the  renewal  of  the  note  F, 
had  placed  in  plaintiffs'  hands  grain  sufficient  to 
pay  the  original  note,  and  requested  plaintiffs  to 
sell  the  same,  and  apply  it  on  said  note,  but  that 
they  faileH  to  do  no.  and  without' defendant's  ccmi- 
aent  applied  the  proceeds  to  other  tises,— th^ 
mtnt  Slid  (or  the  defendant 

8.  A  (Teiiitor  ubtuiued  from  his  debtor  a  note 
lepreflenliug  port  of  an  onen  account  due,  which 
note  was  signed  by  a-  third  persoo  as  mrety.  The 
debtor  deposited  with  the  creditor  a  quantity  of 
grain,  directing  that  it  be  sold,  and  the  proceeds 
aintlied  on  a  note.  The  creditor,  howerer,  ap- 
pIM  the  proceeds  to  tlie  open  acconot.  Hfid, 
that  thi«  was,  in  effect,  a  repayment  to  the  prin- 
cipal, releasing  the  sttrety  from  liability  to  that 
extent. 

9.  In  an  action  npon  a  note,  whefe  the  defend- 
ant pleaded  that  he  had  signed  the  note  for  the 
accommodation  of  the  plaintiffs,  and  not  as  sure- 
ty for  the  real  debtor,  and  testified  to  all  the  cir- 
cumstances sraronndinK  the  tmnwtotion,  he  was 
tlien  asked,  "At  the  time  of  si^iin^  tliese  renewal 
notes,  what  was  your  understanding  as  to  the 
purjKWie  of  yoiu-  aignanire  tlwreto?"  and  was  per- 
mitted to  answTi  that,  "It  was  to  be  twed  in 
lilace  of  the  original  note."  Held,  that  the  ad- 
mission of  the  testimony  was  error  without  prej- 
odfce. 

10.  It  was  not  revpt«ible  error  to  allow  the  de- 
fendant to  teatify  aa  to  whether  there  whs  any 
other  or  further  consideratinn  for  the  signing  of 
the  new  notes  than  the  original  note  previously 
Siven. 

CotnmiHsioneis'  decision.  Id  bank.  Appeal 
from  superior  court,  Glenn  county;  Frank 
Moody,  Judse. 

Action  upon  a  pmnlssoiy  note,  bnmgtat  I^ 
BtJ^offPT  &  Co.  agaihst  J.  K.  Kendrick  and  M. 
v..  Famluuu.    Famham  baTing  CtUled  to  an- 
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■wer,  the  action  proceeded  againrt  KatHtiA 
alone,  and  upon  a  judxment  for  the  delradant 
plaintiff  appeal.  Affirmed. 

Benjamin  F.  Gels,  K.  B.  KeDey,  and  Piatt  & 
Bayne,  for  afuieUants.  Hurst  &  Uuisl  and  C. 
U.  DoDohoe,  for  nqxwdem. 

HAXMBB,  a  OUs.  action  m»  brou^t 
agataut  U.  P.  FanhaiD  aul  J.  K.  Ueadrlck  up- 
on tvD  pnxnlflBMT  notest  eaetL^ated  August  18. 
itVl.  pttraUe  one  day  aften  dsM^  one  for 
«3UMM(  and  the  othiv.fn  «M0.  te  thfrorder  of 
Upptawee  &  Go..  npoM  vriUcb  tbsre  waa  claimed 
to-rcmalaf. unpaid  il,U9.<H  and  Intemt  Farn- 
ba«,  bavin*  been  adjnalged  an  inaolvwt  debtor, 
did  nal  Hswer,  aod  tba  action  pvooeeded 
BfiabMt  Keodriek  alon^  whose  anawer  ooOalet- 
edoif  at«enertl:dMilak.«iid  A  «0ctftl. defease  la 
wUch.tt  wa»*aU^DeA  that  on  Suptfttiijer  12, 
l»t87.  Fambam  was  hidebtod  io  tha  piaiutilb 
In  tbe  nimiot  about  9^^,. and,. at  the  request 
of  Oscar  G.  Sotaultz;  maiwr  »td  ageoL  toe 
said  plaintiffs  in  their  mercantile  burtneai  at 
Germautown,  he<  (Keadriek^  exeouted  with 
Fambam  a  promissory  note  for  $2,000.  payaUe 
to  the  order  of  the  plaintiffs  one  day  after  date, 
with  Interest  at  the  rate  of  1  per  cent,  per 
month;  that  be  executed  tbe  same  upon  tbe 
representation  of  said  Schultz  that  plalntifffl 
needed  money;  that  Famham's  note  was  not 
good  as  collateral  serorlty,  and  that  bis  {Ken- 
drlcb's)  name  would  be  nsed  for  no  other,  pur- 
pose than  to  make  tbe  note  good  as  coUatenJ 
semirlty  at  tbe  bank,  and  that  tbe  notes  in  salt 
were  ^ivcD  In  renewal  thereof;  that  he  did  not 
execute  any  of  tbe  notes  at  the  request  of  Fam- 
bam. and  that,  as  to  him,  th^  were  witboat 
consideration.  It  was  also  allef^  that  In  1390 
Parnbam  dellTercd  to  plalntlfTs  a  qnantlty  at 
wheat  sufBclent  to  faave  paid  said  note,  with  tbe 
request  that  It  sbocdd  beapt]]ledtbeFeea.tnt  that 
Scbultz  said  that  be  wanted  to  tise  the  note 
longer,  and  be  would  see  Ejendticfa,  and  obtain 
.  bis  consent,  but  did  not  do  so;  that  he  raeeived 
no  consideration  for  tbe  execution  of  any  of  the 
notes,  and  that  Fambam  did  dot  request  bim 
to  eKecute  tbem.  Tbe  Jmj  Rtnmed>a  venSct 
for  the  defendant,  and  .thla  appeal  la  firon  tbe 
JudfTDient  entaed  thttreoik,  and  fiom  ui  oidcr 
denying  a  new  triaL 

Plaintiffs'  motioB  for  Jud^aant  on  the  tid- 
ings was  propeiiy  denied.  Whether  tbe  gen> 
eral  denial  was  sufficient  to  prerrest  Jadgment 
Ui  tbe  absence  of  proof  need  not  b»  otmsidered. 

Plaintiffs  nlso  ob(keted  to  eridaice  nndw  tbe 
special  defense  upon,  tbe  ground  that  It  does  not 
state  facts  satfiL^eiM  to .  constitute  a  defense. 
Tbe  "special  defmee,"  so  oatled,  reaDy  oontalnt 
two  special  defenses:  (1)  That  defendant  was 
not  Famham's  surety,  but  joined  in  tbe  execu- 
tion of  tbe  notes  tor  the  aocoumodatlon  of  the 
ptalnttfTs,  to  enable  them  to  nlse  money  upon 
ttem  as  collateral;  and  (3)  that,  If  be  were  lia- 
ble as  surety,  tbe  rrindpal  maka*  had  pnt  In 
platutlfTs'  bands  sufttelent  wheat  to  pay  them, 
and  directed  that  the  proceeda  be  applied  upon 
tbe  original  note,  and  that  tb^y  W  not  ao  apidr 
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tt.  TlMN  daNnmrn  abodU  bam  been  amantely 
pleaded,  but  no  objection  was  taken  by  motion 
to  nqulr*  tlmn  w  be  Kinintely  ttated.  nor  \^ 
qndal  dwiunnr  Ibr  mblgal^  at  unoutnlnty. 
Olunigh  d«foeHii^  ptendedt  tbe  annrer  stnted 
a  dercnae^  ad  tl»  obfectku  to  «fUaiGe  von 
that  groqnd  was  proporljr  aremded.  80,  too, 
thft  otaiJacUon  tiuu  tba  agency  at  Sctaolta  for  tbs 
IiialntUb  ia  not  M^dentlir  ^iegaA  cannot  be 
■oatalned.  The  ansma  In  ttaat  regard  ia  anffi* 
dent  an  agalnat  an  obiNcttan  t*  evtdence,  tttough 
diferttr^  l^eadHl,  wbaaevw  aalgbt  bave  baw 
held  If  tt  bad  been  apcciallr  denramd  ta. 

Tbe  ^nestilMi  prtMlpafly  dlaciiBBad  by  coon- 
ael  goea  to  tbe  anfll<jeaK7  >ba  evidence  to 
Juattfy  tbe  Terdbit  The  dadendant  taatUed 
that  at  tbe  time  tbe  original  note  was  ex»- 
cntod  (Smaenbec  12,  1SS7}  Bfr,  Stalls  cane 
to  blaib  and  aaid  the  plaiatUto  needed  money: 
that  Fambmi  ma  eaplnc  tbeni,  and  that  be 
wasted  him  to  goi  00  Faodumfa  neto  a»  that 
they  cooU  naa  It  aa  arilatainl;  that  Fanliam 
dU  not  nqant  it;  tbat  defiendant  dedbied  to 
eacecnle  tt,  but  Sehulta  appealed  to  blm^  re- 
minding him  that  he  had  aceommedated  him 
In  many  waya,  that  aa  a  Mend  he  ivamted  tain 
to  titgn  It,  80  be  eonld  we  It  as  ceflateral,  and 
be  then  agreed  to  de  ai^  and  ttaat  the  notes  bi 
•ntt  wen  nnemto  wMiout  any  new  aeree- 
meat  or  coDsideiatlon.  Mr.  Scbulta  testlded, 
In  rdatlon  to  the  maklns  of  tbe  original  note, 
aa  tonom:  •"Mx;.  EppUvet  had  been  op  and 
miw  that  toe  account  was  ytry  largB,  and  said . 
the  aoeoimt  bad  to  be  radnced;  teld  me  to  so 
ont  and  aae  Famtaam,.  wbicb  I  did  and  told 
him  what  Mr.  Eppinfier  aald.  Mr.  Famham 
■Id  he  eoidd  not  par  at  pieeoit,  and  aUted 
be  bad  nwirnmaMitfid  a  traoBaetkm  with  Mr. 
Kaadrick  on  a  patoit  plow,  and  was  willing 
Quit  I  hare  td»  reyaltr*  I  told  him  that 
wasn't  aattafactoT  to  ay  people  at  alL  I 
then  aaya^  *U  Mr.  KandrlA  will  aign  your 
note  wiib  yva  tot  $2,000^  yea  can  secure  Ken- 
drlck  by  aUowlng  him  to  retain  the  roraHy 
«Bk  the  plows  be  ia  to  maanfacture  as  aecwlty 
lor  toe  DMney.*"  llieae  atntements  of  de^ 
fradant  and  Sehultt  are  mat^Udly  eonflicUnc; 
but  appellant*  cecttend  toat  the  other  erideDo* 
given  tar  and  am  bAaif  of  defendant  renitea 
daisBdaiil's  stntesaaat  as  to  tbe  tranaactloa  so 
Improbable  toat  the  ceurt  cannot  oeosldett  lU. 
and  that;  tberefese^  there  la  no  material  con- 
flict. Oaa  of  these  Itoms  of  evldi&nce  relataa 
to  tbe  iri,ow  contsact  Borne  time  prior  to  the 
making,  at  said  note,  a  contract  was  made  oe- 
tween  Fanham  and  Kendridc,  by  which  Ken- 
drldt  ms  to  manoflHctuie  a  patented  plow  for 
Bamfcam,  andw  wbidb  Fambam  was  to  re- 
ceive a  royaity  of  $10  for  each  plow  sold;  and, 
at  thft  sogaeetlon  of  Schultz,  at  the  time  the 
original  note  was  made,  an  additional  a^ee- 
ment  was  made,  by  whioh  Kaidrlch  was  to  re- 
tain  the  roy^ty  to  tbe  exteut  of  $2,000,  and 
pay  the  same  to  philmiKe;  and,  If  Famtaam 
sboold  otoerwisec  pay  the  note,  tbls  latter 
agreement  sboold  be  canceled  Scholta  learned 
of  the  plow  contract  when  be  went  to  see 
Fwnham^  and  tbaC  we  may  reasonably  sup* 


pose,  led  Schnlta  to  make  the  effort  to  have 
Kandrick  go  upon  Famham'a  note.  It  sboold 
not  be  overiodied  that  Scbulta  soirtiere  denies 
that  be,  and  not  Faoaham,  re^wated  Ken- 
drlcb  to  go  tm  tbe  note;  nor  did  be  deny  that 
be  r^rannted  to  Kondridt  ttaat  be  wanted  bis 
aUmatUK  to  analde  blm  to  use  It  aa  ooUatenil 
with  wtalch  totalae  money;  nor  was  Scbultz's 
Buggcatlen  that  Parnham  abould  secure  de- 
fendant allowing  bim  to  retain  and  apply 
tbe  royalty  mnn  tbe  note  lacondatent  with 
that  porpoaa.  Kaodrk^  did  not  aolldt  secu- 
rity tnm  Fambam,  but  this  contiact  waa 
made  at  SAulto's  auggeatloiv  and  was  writ- 
ten and  retoined  by  bUn,  and  the  j^lntlffa 
tberdtv  obtoined  fhim  Famtaam  wbatever  ee- 
carlt7  tbe  rc^alty  afforded.  Amtellants  con- 
tent^ however,  that  It  Is  not  reasonal:^  that 
ElaintUTa^  If  tbey  desired  to  use  tbe  note  aa 
coUatenl,  weald  have  made  It  payable  one 
day  aAar  datot  Bak,  on  tbe  other  taand,  It 
may  be  aald  ttaat.  If  Katdrtcb'a  purpose  waa 
to  seeore  the  plaintiffs'  dafan  a^ust  Fam- 
bam, U  la  equally  Improbable  that  be  would 
have  iriaced  hlmaelf  In  a  situation  in  wblch  he 
wu  liable  to  be  sued  tbe  second  day  tbueaf 
instead  <tf  stipulating  fOr  time  to  enable  Fam- 
bam to  pay.  So  far,  therefore,  aa  the  evi- 
dence relates  to  the  making  of  the  original 
note,  tbe  evidence  Is  sufilclatt  to  Justify  the 
Juiy  tit  finding  that  def^dant  was  an  accom- 
modation maker  for  tbe  benefit  of  plalntlffa 
Tbe  notes  here  la  suit  were  given  In  renewal 
of  tbe  former  note;  tbe  one  for  $2,000  repre- 
senting tbe  principal,  and  tbe  one  for  $800 
ceprescntlng  the  interest.  There  does  not  ap- 
pear to  have  been  any  new  consideration,  or 
any  new  agreement  or  und^tandlng,  at  thp 
time  th^  were  executed;  and  defendant  testl< 
fied  that  they  were  to  be  used  in  place  ot  tba 
other  note  Tbe  clrcnmstonces  relied  upon  by 
I^alntJffS'  t»  show  that  tdie  notes  were  not  ex- 
ecuted 19  Eeodrlck  otdierwise  tban  aa  secunty 
far  Faonlumr  occurred  afterwards.  There  la 
cred>iedi  on  one  mC  these  notes,  September  7. 
18&2,  $714.32,  and  on  the  other,  at  tbe  same 
date,  $285.68^  making  together  $1,000,  and 
that  payment  was  made  by  a  check  drawn  oy 
tha  Bank  of  Willows  on  tbe  Bank  of  California 
to  the  order  of  Mr.  Kendrlck,  and,  therefore^ 
appeared  to  have  been  made  by  blm;  but  be 
testified  that  it  was  Famham's  money,  and 
oame  from  bis  wheat,  and  was  represented  by 
another  check,  which  he  took  to  the  bank  at 
WUlows,  and  got  ito  check  on  the  Bank  of 
California  for  it  According  to  the  testimony 
of  Mr.  Kendrlck,  Scbuitz  never  demanded 
any  paymwt  from  blm  until  In  July,  181)2, 
and  that  was  the  first  time  Schultz  said  ot 
did  aoythfng  showing  that  be  held  him  per- 
sonally liable,  and  defendant  then  denied 
bis  liability.  Schultz  then  said:  "You  live 
right  here  by  Mr.  Famham,  and  you  can 
take  a  crop  mortgage  on  bis  crop,  and  ^ 
your  money  from  Fambam.  We  live  down 
at  Dixon,  and  we  do  not  have  the  opportunity, 
ikochhelmer  &  Co.  will  take  what  be  has,  and 
we  cannt^  get  it"   Kendrlck  took  a.  crop 


Digitized  by 


616 


46  FAOXFIO  REPORTOB. 


mortgage  from  Famham,  bat  the  date  of  tbe 
mortgage  I  do  not  find.  On  June  6,  18^, 
Kendtick  Bold  to  plalntUfa  SO  tons  of  wheat  ac 
$1.15  get  100,  to  be  ddlvered  In  Jolr.  ttie 
proceeds  to  applr  on  these  notee;  and  this 
makes  the  amount  of  tbe  only  other  credit 
upon  tbe  notes,  amounting  together  to  $1,156.- 
73.  credited  on  July  15,  1883.  On  July  4tb. 
prior  to  this  dellTeiy.  Kendrlcfc  wrote  Scholtz, 
tix  reply  to  some  communication  from  him,  as 
fallows:  "Dear  Sir:  I  have  just  tdegraphed 
yon:  'X  would  wlOi  one  proposition.  See  letr 
ter.'  Tou  said,  when  here,  I  could  have  an 
month.  I  mean  I  will  dilp  Immediately  with 
this  proposition.  Tbose  notes  are  to  be  taken 
lip  when  I  pay  the  $1,000  this  month,  and  a 
new  one  made  payabte  first  of  August,  18M. 
Tbe  note  will  be  Just  as  good,  and  If  there  Is 
any  crisis  I  win  not  be  compelled  to  pay  it 
until  the  time  we  agreed  I  could  have  when 
you  were  here."  Mr.  Kendrit^  wrote  an- 
other letter,  two  days  later,  of  similar  import 
The  first  of  these  letters  was  evidently  written 
In  reply  to  some  commualcadon  from  Schults 
urging  an  Immediate  shipment  of  the  wheat, 
which,  under  the  contract,  was  to  be  shipped 
hi  "July."  Mr.  Emdrldc  explains  what  he 
did  by  saying  he-was  Informed  by  S^uliz  that 
his  company  was  in  a  bad  fix,  and  be  Inferred 
"were  liable  to  go  under";  that  be  did  not 
want  these  notes  ontstoodlng;  that  he  '*want- 
ed  a  note  that  could  not  touch  them  for  a 
year,"  so  he  could  get  the  wheat  out  of  Fam- 
ham's  crop,  and  that  was  why  tbe  letters  were 
written;  that  be  was  afraid  tbe  cranpany 
might  break  up,  leaving  the  notes  In  the  hands 
of  others.  That  thrae  were  grounds  for  this 
fear  appears  from  Bebults's  letto:  to  him  of 
July  18,  1883,  in  which  he  said:  "Daring  this 
awful  stringouy  of  money  every  available 
ttibig  was  sent  to  the  dty,  so  that  it  may  be 
wome  few  days  befiire  I  can  get  yoor  old  note." 
I  fan  to  find  In  any  of  the  ttansactlona  siAwe- 
quent  to  the  making  of  these  renewals  any  oon- 
cluslve  evidence  affecting  the  uncontradicted 
testinumy  of  the  del^aidant  as  to  the  drcum- 
Btances  and  repreeentatlona  attending  the  orig- 
inal trsnsactlon.  Upon  tbe  face  of  some  of 
these  subsequent  transacttans  they  would  ap- 
pear to  be  Inconsistent  with  defendant's  dahn; 
but,  as  explained  by  him,  tliey  do  not  so  af- 
fect IM  testimoiiy  as  to  remove  the  conflict 
conceded  to  exist  between  the  testimony  of 
Scbultx  and  Kendrlck  as  to  the  wlglnal  trans- 
action. Besides,  defendant  was  corroborated 
to  a 'greater  or  less  extent  by  Famham  and 
some  other  wttnesses.  Upon  this  branch  of 
the  case  we  cannot  say  that  the  Jmy  were  not 
Justified  in  findhig  fw  defendant.  This  con- 
du^on  makes  it  onnecessaiy  to  consider  wheth- 
er the  plaintiffs  were  bound  to  apply  the  pro- 
ceeds of  tbe  wheat  delivered  to  them  by  Fam- 
ham In  1889  upon  the  old  note,  tux  whether 
tin  answer  of  defendant  was  snch  as  to  make 
tiiat  dalm  available  as  a  d^ense.  It  la  veil 
settled  that  a  defendant  may  plead  as  many 
defenses  as  he  may  have,  though  they  are  hi- 
ccmststent,  and  neither  of  two  inconsistent  de- 


fenses can  be  used  aa  an  admisslap  to  destroy 

the  other. 

Appellants  also  contend  that  the  verdict  Is 
against  law,  liecanse  It  is  in  disregard  of  10 
different  Instructions  given  them  by  the  court. 
These  instructions ,  cannot  be  reiteated  here. 
We  have  examined  each  one,  and  ^ch  in- 
structs the  juty  that  if  they  find  from  the  evi- 
dence tliat  certain  facts  exist,  thdr  verdict 
must  be  for  the  ^in  tiffs.  But  whether  those 
facte  exist  waa  a  question  for  Hie  Juiy;  so 
that  the  question  is  not  whether  tbace  waa  a 
palpable  vloiatloai  of  the  Instnictions,  bat 
whether  the  evidence  Jostlfled  Uiem  in  finding 
upon  these  facta  as  the  verdict  shows  they 
must  have  done  in  order  to  find  for  tbe  defend- 
ant. 

Appellants  apeOtj  the  fourth  InstrucUoo 
given  at  defendant's  reqaest  as  erroneous. 
This  instrucUon  is  to  tbe  effect  that,  if  the 
jury  believe  from  the  evidence  that  Kendrick 
was  in  fact  a  surety  for  Famham  upon  tbe 
original  note,  yet,  If  they  furuier  believe  that 
before  the  renewal  ot  tbe  original  nc^  Fan- 
luun  placed  In  plaintiffs'  hands  a  qnanttty  of 
wheat  sufficient  to  pay  said  original  not^  and 
requested  idalntUf  to  seQ  tbe  same  for  that 
purpose,  and  apply  It  oa  "aid  note,  bnt  that 
tlu^  failed  to  do  so,  and  wltlumt  ^ndrick's 
consent  applied  the  proceeds  to  otlier  uses, 
and  ttuit  Kendrt(^  did  not  consent  to  aoch 
application  to  other  uses,  and  did  not  know 
of  Famham's  said  request  at  the  time  he 
signed  the  raieval  notes,  they  must  find  toe 
tbe  defendant  We  see  no  error  in  this  In- 
stmction.  Appellante'  contention  that  the  de- 
fendant cannot  avail  himself  of  fbB  rigbta  at 
a  surety  because  be  averred  in  his  special  de- 
fense that  he  vnts  not  ^  surety,  has  already 
been  noticed.  Two  qtedal  defenses  ^trese  plead- 
sd.  In  <me  of  which  be  denied  that  be  was  a 
surety,  and  the  other  alleged  the  delivery  of 
the  wheat  ^  Famham,  with  direction  to  ap- 
iily  the  proceeds  to  the  payment  of  the  $2,000 
note.  In  the  second  special  defense  there  to 
an  implied  admlssira  that  fie  axecated  tne 
note  as  surety.  That  Inconsistent  defenses 
and  hypothetical  pleadings  are  permitted,  see 
BeU  T.  Brown,  22  CaL  678  et  seq.  Upon  the 
face  of  each  of  the  notes  Kendrlcdc,  it  Is  true, 
appeared  to  be  a  Joint  maker,  and  tberefore  a 
principal.  "One  who  appears  to  be  a  princi- 
pal, whether  by  the  terms  of  a  written  inalm- 
ment  or  otherwise,  may  show  tliat  he  Is  hi 
fact  a  surety,  except  as  against  persons  who 
have  acted  on  the  faith  of  his  apparent  char- 
acter of  principal."  Civ.  Oode,  i  2882.  It  to 
not  pretended  that  plalntllhi  acted  upon  the 
faith  of  Kendridc  being  a  principal.  Tbe  tes- 
timony of  Mr.  Schnlts  shows  the  contrary.  "If 
they  had  agreed  to  take  him  as  surety,  tbey 
could  only  have  held  him  a»  such,  altboogb  he 
appeared  as  iwhidpti  up<Hi  the  written  Instru- 
ment" Harlan  v.  Ely,  56  CaL  34a  There 
was  evidence  tending  to  prove  tbat  wboi 
Famham  d^Ki^ted  the  wlwat  with  plalntilfs 
he  directed  that  tbej  should  seU  it  and  apply 
the  proceeds  to  the  payment  <tf  the  1^000 
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note,  and  tbat  Seliultz  replied,  in  substance, 
that  tbey  would  like  to  une  the  note  lonsreT, 
and  he  would  see  Kendrick,  and  get  his  con- 
Bent.  This  be  failed  to  do.  The  question  fi^ 
therefore,  whether,  as  ag&lnst  Kendtlc^  aih 
snmlng  that  he  was  oouna  to  plaintiffs  as 
lorety,  they  could  apply  the  wheat  ur  its  pro- 
ceeds to  Famham's  open  account,  and  hold 
Kendrldc  for  the  payment  of  the  note.  As  be- 
tween the  plaintiffs  and  Famham  there  is  no 
question  that  it  must  be  applied  as  dli-ectcd 
by  the  debtor  (Clr.  Code,  i  1470,  subd.  1),  and 
"a  Borety  la  entitled  to  the  benefit  of  eveiy  se- 
curity for  the  p»formance  of  the  principal 
obligation  hdd  by  the  creditor,  or  by  a  co- 
surety, at  the  time  of  entering  Into  the  con- 
tract of  Buretysbip,  or  acquired  by  him  after- 
wards, whether  the  surety  was  aware  of  the 
security  or  not."  Civ.  Code,  S  2849.  In  Law 
T.  East  India  Co.,  4  Ves.  829,  it  waa  said:  "It 
cannot  be  contended,  upon  any  principle  that 
prevails  with  regard  tn  principal  and  surety, 
that  wben  the  princippl  has  left  a  sufficient 
fund  tn  the  hands  of  the  obligee,  and  he  thinks 
fit,  instead  of  retaining  It  in  bis  hands,  to  pay 
it  back  to  the  principal,  the  surety  can  be 
called  upon."  Here  the  effect  of  applying  the 
wheat  or  Its  proceeds  lo  the  payment  of  the 
open  account  Instead  of  the  note  was,  so  far  as 
Kendrick  la  concerned,  a  repayment  of  the 
fund  thus  provided  back  Into  the  hands  of 
Famham.  The  same  principle  Is  applied  In 
Bragg  V.  Sbain,  49  CaL  131;  Klesslg  t.  AIIs- 
pangh,  91  Cal.  231,  27  Pac.  655;  Montgomery 
T.  Sayre,  100  Cal.  182,  34  Pac.  &46;  and  Clarke 
T.  Scott,  45  Cal  86.  Appellants  cite  Shrlver 
T.  LOT^oy,  32  Cal.  576,  where  it  was  held 
that:  "All  the  makers  of  a  Joint  and  several 
promissory  note,  whatever  may  be  theAr  true 
relations  between  themselves,  stand,  as  to  the 
payee,  as  principals.  *  *  *  As  he  [a  de- 
fendant who  was  In  fact  a  surety]  was  not 
entitled  to  show  that  he  was  not  a  principal, 
but  tbat.  as  between  himself  and  Lovejoy  & 
Co..  he  was  merely  their  surety,  he  had  no  bet- 
ter right  than  Lovejoy  to  complain  of  the  re- 
lease of  the  attachment"  In  that  case  prop- 
erty of  Lovejoy,  who  was  claimed  to  be  the 
rtal  debtor,  was  released  by  the  plaintiff. 
Two  of  the  Justices  (Shafter  and  Sawyer) 
concurred  In  the  Judgment  on  the  ground  that 
tho  court  below  found,  upon  sufficient  evi- 
dence, tbat  Grandvolnet  was  not  a  surety,  but 
a  principal  party  to  the  note.  But  whether 
the  opinion  of  the  majority  was  right  or  wrong 
is  immaterial  now.  That  case  was  decided 
before  the  Code,  and.  as  we  have  seen,  section 
2832,  Civ.  Code,  expressly  authorizes  one  who 
appears  on  the  face  of  tne  instrument  to  be 
a  principal  to  show  thiX  he  is  In  fact  a  surei j ; 
and,  besidee,  a  distinction  may  well  be  taken 
between  the  release  of  proper^  seized  by  the 
creditor  in  an  adversary  proceeding,  and  prop- 
erty or  money  placed  In  the  hands  of  the  cred- 
itor by  the  debtor  for  the  protection  of  his 
surety,  Inasmuch  as  the  creditor  has  no  right 
to  apply  It  to  any  other  purpose  than  tbat  to 
which  tbe  debtw  dlrecti  where  such  direc- 


tion Is  given.  Damon  v.  Pardow,  34  Cal.  278, 
was  also  decided  before  the  Code,  and,  as  to 
the  inability  of  a  join:  maker  to  show  tbat 
he  was  In  fact  a  surety,  followed  Shriver  v. 
Lovejoy,  supra;  and  It  was  further  held  that 
appellant  Waters,  who  claimed  to  be  a  sure- 
ty, could  not  show  that  Pardow  deposited  with 
the  payee  collaterals  to  secure  the  payment 
of  tbe  note,  which  he  did  not  sell,  and  apply 
in  satisfaction  of  the  note,  but  still  held  tbe 
same,  and  that  it  became  of  little  value.  But 
sections  28^,  subd.  2,  and  2849,  of  the  Civil 
Code,  have  changed  the  rule  laid  down  In 
the  case  last  cited.  Whether,  under  these  sec- 
tions, a  release  by  the  creditor  of  attaclied 
property  belonging  to  the  principal  debtor 
would  operate  as  a  release  of  the  surety  pro 
tanto  need  not  be  decided.  There  Is  nothing 
inconsistent  with  the  views  we  have  express- 
ed In  Harlan  v.  Ely,  55  Cal.  3*0,  or  In  Leeke 
V.  Hancock,  76  Cal.  127,  17  Pac.  »37.  In  the 
first  of  these  cases  the  court  quoted  section 
2832,  Civ.  Code,  and  cald:  "The  section  of 
the  Civil  Code  relates  to  a  class  of  cases  In 
which  the  apparent  differs  from  the  real  char- 
acter of  a  contracting  party.  But  one  may  be 
a  surety  merely,  as  between  himself  and  his 
co-promisor,  and  yet,  as  to  the  creditor,  both 
his  apparent  and  actual  relation  be  that  of 
principal.  •  •  •  It  would  he  strange  if  one 
could  not  waive  his  rt(;ht  to  be  treated  as 
surety,  and  agree  that  he  should  be  bound  as 
upon  his  unconditional  [nvmlse."  Leeke  v. 
Hancock,  supra,  follows  and  cites  Harlan  v. 
Ely.  As  there  was  at  least  some  evidence  to 
which  the  Instmctlon  was  applicable,  the  In- 
struction Itself  being  right,  this  point  must 
be  ruled  against  appellants;  for,  if  It  be  con- 
ceded that  the  evidence  was  Insufficient  to 
sustain  this  defense,  the  evidence  imder  tbe 
other  defense  being  sufficient  to  sustain  the 
verdict,  the  judgment  cannot  be  reversed. 

The  defendant  was  asked  by  his  counsel 
the  following  question:  "At  the  time  of  the 
signing  of  these  renewal  notes,  what  was 
your  understanding  as  to  the  purpose  of  your 
signature  thereto?"  Plaintiffs  were  not  prej- 
udiced by  the  ruling  permitting  It  to  be  an- 
swered. The  witness  had  already  testified  to 
the  circumstances  surrounding  the  transac- 
tion; that  he  did  not  sign  them  for  Famham; 
that  he  was  not  asked  to  become  security  for 
Paftiham;  that  he  received  no  benefit,  or  any- 
thing of  value;  and  that  the  request  therefor 
came  from  the  plaintlffa  The  answer  was 
that  "It  was  to  be  used  in  place  of  the  other 
note,"  and  there  was  no  evldoice  to  the  con- 
trary. 

The  following  question  was  also  objected  to: 
"Was  there  any  other  or  further  consideration 
for  tbe  signing  of  the  new  notes  other  than  tlie 
f2,000  note  that  bad  been  previously  glreu?" 
This  question  also  followed  a  statement  which 
appeared  to  be  a  full  recital  of  all  the  cir- 
cumstances connected  with  the  transaction,  and 
was  doubtless  Intended  to  cover  any  other  pos- 
sible consideration;  and,  in  the  connection  in 
irtilch  it  was  put,  cannot  pcqperiy  be  cmsldered 
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a  caiiclari<»i  of  low.  Bat,  It  It  were  m,  ai 
there  wm  do  erldeace  tendlnc  to  ibow  any  con- 
sideration otber  tfaan  tbs  cfacnmBhiiirai  al- 
ready ^Isdosed,  we  cannot  see  that  plalntUb 

were  predudloed. 

We  are  also  lefored,  by  folios,  to  mmiBKms- 
oOner  Qzceptloiii  taken  by  appellanta,  and  which 
arp  not  argued,  nor  even  .restated.  In  appellants 
brief.  We  have,  bowerer.  ezaiolned  eat^  of 
them,  and  find  no  error  Justifying  a  rerenaL 
We  adrise  that  tbe  judgment  and  ordv  anieal- 
ed  from  be  afllnned. 

We  cnnetir:  YANOUBF,  a;  BBETT,  O.. 

PBR  OURIAH.  For  tiie  naaona  gtren  Isi 
ttw  ffwegolng  opbrioB,  tbe-Jodvnwt  and  oidtr; 
aniaaled  fimn  an  afflnnwl 


HABT  et  ti.  T.  ITIMBDBLT  et  al.    (Ik.  A. 

280.) 

(Snpreme-  Gowt  of  CaUforala.    Oct  29,  189e.) 

APTBAL— PlILURe  TO  FiLB  TnAiracRIPT— IHBZOOB* 
ABI.B  NBOLSCT. 

Suhveqneot^  to  the  taking  of  the  appeal* 
one  of  the  at^llaiits,  beine  ill,  requested  her  at- 
torney to  denlst  from  further  proceedings,  but, 
after  receiTinfc  notice  of  a  motion  to  dimnias-  the 
an>pat  toe  fiulnre  to  file  the  trnnscript  within  the 
required  time,  said  apnellaQt  directed  the  attor- 

to  proceed  with  the  cause.  No  action  was 
taken  towards  the  preparation  of  a  tranncript 
I«ior  to  appelhmfs  Smt  direction  to  ber  attorn^, 
nor  after  tb»-order  to  pfoceed  w4th  the  a^^aL 
Belli,  that  the  appeal  would  be  dlBmlsaed. 

D^rtment  1.  Appeal  from  superior  court, 
Santa  Barbara  county;  W.  B.  Cope,  Judiie. 

Action  Hart  and  others  against  Klmberly 
and  otbera  An  appeal  xma  taken  from  the 
judgment,  and  app^ees  moved  to  dlsmlsa  the 
same  for  failure  to  file  the  transcript  Motion 
granted. 

B.  P.  Tbomaa.  for  appellants.  B.  6.  Bali 
and  KIcharda  &  Oarrler,  for  reqxmdents. 

PER  CtntlAM.  The  appeal  herein  was  tak- 
en ?)Iay  2<!,  18B0,  and.  no  transcript  on  appeal 
having  been  filed  in  this  conrt,  the  respondentB, 
on  AujEust  27th,  gave  notice  to  the  apiJeUants  of 
a  motion  to  dismiss  the  appeal.  At  the  hear- 
ing of  the  motion  tbe '  appeUauts  presented  affi- 
davits to  the  effect  that  one  of  the  appellaiits 
bad  been  111,  and  that,  while  In  this  condition, 
had,  on  Jime  15th,  Inslnicted  her  attoroey  to 
desist  from  any  further  pioceedings  In  the 
cause,  and  that  thereupon  he  bad  nbnndoDed 
all  proceedlDfiS  for  filing  the  transcript;  that  In 
the  latter  part  of  August  tiie  appellant  request- 
ed her  attorn^  to  proceed  with  said  appeal. 
Upon  these  statements  appellants  ask  to  be  re- 
lie\i'd  froffj  their  default,  and  that  they  be  al- 
lowed 20  days  w  thin  which  to  file  a  transcript 
on  appeal.  The  motion  must  \x  denied.  No 
action  towards  the  preparation  of  the  transcript 
appears  to  have  been  taken  prior  to  the  direc- 
tion to  the  attorney  not  to  proceed  with  the  ap- 
peal, or  since  the  subsequent  direction  to  pro- 
ceed tlierewith;  nur  la  it  abowu  that  this  latter 


direction  was  glron  antH  after  reccMng  the  no- 
I  tlce  to  dlsmloB  the  anieaL  'WUle  tbe  llbHsa  at 
,  tba  aw^Iant.  m  ahown  Iv  tte  affidavits,  tnn^t 
I  bam  been  urged  as  ground  tor  an  ate  extend- 
Ineitte  tlme  wittaln  wUdi- to  flic  ttw  tmaaa^ 
it  such  extensioo  bad  been  ariced  witUn  the  40 
day«  it  is  aot.ft.Baaclent  reawn  Ut  RltorU*. 
tmt  tram  defindl'^rtMB.tbe  a|i|)UortlOB  dmaCor 
is  made  aften  tbB  dellndt   Vbm  mOaa  tm  ^ 
mlBs  the  appaal  Jaianntad. 


BOARD  OP  COM'RS  OP  OTOBO  COTJOTT 

T.  PIBST  NAT.  BANK.  OB  LA.  JUNTA. 
(Gtoort  of  Appeals-  of  Ol>lorad6k    Oct'  1%  3086.) 

ApfBAL  —  BlU'  OP  ElCBPTrONS. —  SlONVD  OUT  0> 

TiH»— PaascMjirioift  abto.  Aurbi. 
WUere  thr  Ull  of  escepdons  oannot  bei  on- 

Bidered  a»  a  pan  uf  tha  rec«rd,.  because  rigoed 
out  of  timi  by  the  trial  court.  It  wiU  he  [nresiimed 
that  the  facta  warranted  the  jtidgiBiart. 

Bitot  to  district  court.  Otero  county. 

Action  between  the  board,  of'comity  commlB- 
sloners  of  Otero  county  and  the  First  National 
BanlLot  La  Junta.  From  a.Judgment  ln.Cftvor 
of  the  bank,  the  commtasionara  bring  error. 
Afflnned.' 

Thomas  B.  Hoffn^  for.  plaintiff'  In  omL 
Calvin  E.  BeeA  and  Fred  A.  Sabbvfor  dtfendr 

ant  in  enor. 

THOMSON^  J.  What  parports  to.  be  ar 
printed  abstract  filed  tn  behalf  of  the  plaintUC 
In  error  falls  to  comply  with  our  role,  la  tliat 
It  does  not  refer  to  tbe  folio  numljers  in  the- 
transcript  and  bUl  of  exceptions:  Figoies  are 
placed  along  tbe  margin  at  interrais,  bat  thegr 
do  not  correspond  with  the  foUa  numbers  upon 
tbe  record,  and  are  misleading;  and,  aside 
from  tbia  objection,  the  abstract  la  so  oompUed 
as  to  be  of .  no  practical  asfdatance  to  us.  How- 
ever, by  reference  to  tbe  record  proper,  we  find 
enough  to  enable  us  to  make  a  satisfactory  dis- 
position of  tbe  case.  Judgment  was  entensd 
on  tbe  9tb  day  ot  hUty,  18&1.  On  the  asme 
day  an  appeal  was  prayed  to  tUs  court  and 
60  days  from  that  date  were  allowed  withim 
which  to  tender  a  bill  at'  eBcepttons  to  tbe 
judge.  Tbe  appeal  was  dismissed  by  tbla 
court,  and  the  transcript  leOled  on  writ  of  ei^  - 
nnr.  The  bill  of  exceptions  waa  signed,  and 
seeled. by>  tbe  judge  oa  tbe  24th  day  ot'Aiignat. 
189i,  and  there  is  no  memorandiun  of  an  ear- 
lier tradei.  It  was  signed  a  nMnth  and  a  half 
too  latet  There  la  attached  to  the  transcript  m 
pai)er  dated  Mardi  20,  1686j  with  the  name  at' 
John  Voorbees,  Judge,  affixed,  which  recited 
tbat  an  order  was  made  the  judge  on  tbe 
3<I  day  of  Jul;  1894,  extending  the  time  for 
filing  the  bill  of  exertions  until  September  1. 
1^4,  and  that  it  bad  been  lost  Tbe  paper 
purports  to  grant  snch  extension  nunc  pro  tunc. 
Tbe  transcript  to  which  this  paper  la  atta^ 
ed  was  certified  to  by  tbe  clerk  of  tbe  -district 
court  on  tbe  Rth  day  of  December,  18W,— more 
than  three  months  before  the  paper  poiportB-  to 
have  been  wHtten.    It  la  platai  tliat  tl»  docn- 
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meat  dD«  not  belonc  in  tbe  tranacript,  and  Its 
Ptiwee  1b  cffldoice  that  some  person  bas  been 
onlawfDlIif  tampering  with  the  record.  The 
imrported  bill  of  exceptlODS  having  be^  ae 
tbe  authenticated  transcript  ahowe,  signed  tir 
the  jodge  oat  at  time,  it  Is  no  part  of  the  rec- 
ord, and  cannot  be  considered  as.  There  ta^ 
tha«fore^  no  eridence  beflore  as,  and  we  nras* 
presume  that  tbe  facts  warranted  tbe  Jud^r- 
ment.  wtfcfa  will  therefore  be  afflmifd.  AX- 
flnned. 


LOWRET  et  al.  t.  SVAKD. 
(Geart  of  Anteak  «f  Colorado.    Oct  12,  1886.) 

MsoRANiv's  Libs— PKHSotTAL  Judomckt. 

Act  lfi83,  fi  15,  psondiog  that  wbeo,  on  tri- 
al of  a  CRoce  mtder  the  mechaDlc's  lien  act,  the 
proowding  will  not  support  a  lien,  plaintiff  may 
proceed  to  jodjim^nt  as  in  bd  action  on  a  oon- 
tzact.  does-QDt  aoUioriae  an  employe  of  a  subooa* 
tuctor,  ftillog  in  his  lien,  to  have  personal  juilg- 
n»nt  against  the  owner,  there  being  no  privitr 
of  contract  between  them. 

Error  to  'district  court.  Boulder  county. 

Suit  by  John  Svard  agalost  Mai;  T.  Lowrey, 
executrix  of  Charles  E.  Lowrey,  deceased,  and 
otbers,  to  enforce  a  mechanic's  lien.  Plaintiff 
had  personal  ludgment  against  said  executrix, 
nnd  she  brings  error.  Reversed. 

Toons  &  ShowTOkw,  for  pialntlfla  «aor. 
8.  A.  Qlffln,  Cor  defendant  In  emr. 

BISSULL,  J.  Aocordlng  to  the  reoord  pre- 
■wted,  John  Svard  Ivought  suit  against  Mrs. 
Lowrey,  as  tbe  ezecatrlx  of  Charles  E.  Lowrey, 
and  against  BrlndUnger  and  RaUoes  &  Crltch- 
field,  to  enforce  an  alleged  nwchanlc's  Uen  on 
certain  property  in  an  addition  to  Boulder,  and 
to  collect  $561.77  as  the  amount  due  him  and 
oertatn  of  hla  asHlgnors  for  work  and  labor 
done  In  tbsi  owtlon  of  a  house  thereon.  The 
complalot  states  that  Lowrey,  in  hla  lifetime, 
made  a  contract  with  Brlndlinger  to  construct 
ttast  buildincB.  TUs  principal  contractor  made 
an  agreeeoBDt  with  RaUcfls  A;  CrttehlMd.  where- 
by they  were  to  do  some  stone  and  mason  work 
in  putting  in  tbe  foundation  of  tbe  bolldlngs. 
and  these  subcontractors  hired  the  men  whose 
wages  were  tbe  subject-matter  of  the  suit 
The  terms  «C  the  Uen  were  stated,  the  perfoim- 
ante  of  tbe  woA.  and  the  sums  doe,  and  notice 
at  litem  clBlmn  was  alleged  to  hare  been  givoi 
tb»  mmsr.  AQ  the  parties  defaulted  except 
tbe  executrix,  who  took  tame.  She  controrert* 
64  mneh  td  the  comi^tait,  and  alleged  a  want 
ai  notice,  and  the  case  came  on  for  a  hearing 
oa  this  Issue.  On  the  trial  the  Uen  was  ad- 
judged Invalid,  bat  a  personal  jadgment  was 
TaDdered  ajealnst  the  exeentrix*  for  $08.10^  and 
an  exeeatloa  was  ordered.  We  are  not  con- 
cemed  with  the  character  of  tbe  Uen  or  the 
right  of  Hit  plaJtatn  to  maintain  It,  bcanae  ttaia 
was  adjudged  against  him.  and  no  error  has 
been  assigned  m  the  itiUng.  The  aseentrix,, 
however,  prosecutes  error  to  reverse  the  Jodg- 
xnent  on  the  genoal  ground  that  the  court  was 


without  authority  to  enter  a  personal  Judgment 
agfUnat  her  because  o£  tbe  piaintHTs  fiUlnre 
to  establish  nis  Uen.  The  defendant  in  error 
contenda  that  section  15  of  the  act  of  1893, 
which  In  general  enacts  that  wherever,  on  the 
trial  of- a  cause  nnder  the  provisions  of  the  me- 
diaiiic^  lien  act,  the  proceedings  will  not  sup- 
port a  lien,  the  plaintiff  may  proceed  to  Judg-- 
meat  as  In  an  action  ou  a  contract,  which  enti- 
ties him  to  presnre  his  Judgment.  We  cannot 
80  conduae.  In  one  sense  the  right  to  the 
Judgment  is  dependent  on  tbe  establishment  of 
the  Uen;  In  another,  the  plaintiff  may  wholly 
fall  to  prove  his  right  to  collect  Ms  daim  out  of 
the  res,  and  yet  proceed  to  Jadgmeot  against 
the  party  or  parties  whom  fas  baa  aeteeted  as 
defendants.  It  Is  not  a  rale,  however,  of  uni- 
versal application.  The  only  ieeitimate  coo- 
straetlon  to  be  given  that  sactlom  of  Qie  stat- 
tite  is  one  whAiA  will  peositt  Uw  enfonmnsnt 
of  the  evident  legislallve  tatcnt,  whitii  manl- 
feetly  was  to  enable  tba  plaintiff  to  recover 
whenever,  irrespeetlife  of  tbo  lien  act,  he  la 
Mtttled  to  maintain  bis  acttoo  against  tbe  de- 
fendant It  is  qnfte  tvue^  seveml  cases  are 
cited  from  the  supreme  coort  which  sustain 
Judgments  entered  against  the  parson  who  was 
liahle  on  the  contract  Alhilng  Go.  v.  Isaacs, 
IS  Colo.  400.  82  Pac.  82S;  Flnrii  v.  Turoa 
(Colo.  Supi)  40  Pac.  565.  These  cases,  how- 
ever, do  not  decide  tbe  precise  question  In- 
volved. In  both  of  them  the  defendants  were 
parties  to  tbe  orUrtml  contract,  and  were  lia- 
ble to  the  plaintiff  because  of  the  emptoymenc 
and  tbe  agreement  which  they  had  made;  but 
when,  as  in  this  case,  there  1^  no  privity  what- 
ever between  the  plaintiff  and  the  defendant, 
and  no  contract  established  between  them,  tbe 
plaintiff  cannot  recover,  even  by  virtue  of  that 
general  provision  of  tbe  Uen  act  TlilB  has 
been  estabildied  In  California  nnder  a  statute 
almost  identical  with  ours,  and  Is  recf^iaed 
by  the  Icadintf  authorities  en.  tlie  subject  of 
mechanics'  Uene.  Lumber  Co.  v.  Sehmttt  74 
Cal.  625. 16  F&c.  616;  Lumber  Co.  v.  WUIiamn 
(CalO  31  Pac.  112S;  PhU.  Uooh.  Liens.  I  447. 
Under  the  lioi  stntntes  no  Judgment  in  per- 
sonam can  be  entered  atralnst  a  defendant  unr 
lera  It  be  expressly  anthorized  by  stntiite.  Tbe 
Colorado  statobr  only  permits  it  when  the  plahi- 
tiff  itfoves  a  contract  m  wiHtit  he  may  ncor^ 
er  regardless  of  the  lien  act  According  to  the 
record,  these  iBborees  were  enaplojed  by  tlie 
sobcontractor^  between  whom  and  the  owner 
ot  the  premises  there  was  no  contract.  Hav- 
ing £ijled  to  estabUsb  facts  wbidi  would  end- 
tto  bbn  to-  recover  In  aa  action  hi  aasuBBpsIt. 
a  personal  Judgment  could  not  be  entered 
BgsJnrt  the  estate.  The  language  of  tlte  act 
does  not  compel  any  such  construction;  It  does 
not  appear  to  have  been  the  intent  of  the  leg- 
islature. There  Is  no  ivlnclple  of  law  by  which 
the  dame  cited  ran  be  held  to  confer  on  the 
plalntttC  tbp  right  to  a  personal  Judgment  The 
dedsloa  of  tbb  trial  court  was  not  In  aocord 
with  thes'>  views,  and  It  must  therefore  be  re- 
versed. Reversed. 
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PEOPLE'S  SAV.  BANK  t.  COLORADO 
MIN.  EXOH.  BLDO.  CO.  et  al. 

(Ooort  of  Ameals  of  Oolondo.    Oct.  12,  1886.) 

CoRPORATIon— SOIT  ST  STOCKBOLDBBS. 

Stockbolden  mar  malntalii  mit  against  the 
coiporation  to  resttaln  It  ftom  misappropriating 
fnndB. 

E!rror  to  district  court,  Aiapahoe  conntr. 

Suit  tgr  the  PeoEde's  SavlagB  Bank  against 
tbe  Colorado  Mining  Exchange  Building  Com- 
pany and  another  for  injimcticai.  Injunction 
dissolved,  and  plaintiff  brings  error.  Reversed.. 

Teller,  Orahood  Jk  Morgan  and  Robert  W. 
Bonynge,  for  plaintiff  In  error.  Williams  & 
Wbitford.  for  defendants  In  error. 

BISSELL,  J.  This  suit  concerns  the  right 
of  a  stockholder  of  a  corporation  to  bring  an 
action  for  tbe  enforcement  of  corporate  rights 
where  there  Is  a  distinct  failure  of  the  cor- 
porate authorities  to  act  in  tbe  premises,  and 
where  they  are  directly  proceeding  to  misap- 
pn^i'late  and  divert  the  funds  of  the  com- 
pany to  tbe  prejudice  of  Its  stodctaolders.  The 
Colorado  Mining  Elxcbange  Building  Company 
acquired  title  on  the  18tb  of  August,  1892,  to 
the  property  which  had  theretofore  belonged  to 
tbe  Colorado  Mining  Stock  Exchange.  It  con- 
sisted of  certain  lots  in  the  city  of  Denver,  on 
which  the  exchange  bad  erected  a  building. 
The  property  was  conveyed  to  the  new  com- 
pany, subject  to  certain  specified  Incumbran- 
ces, which  need  not  be  otherwise  referred  to. 
After  the  new  company  bad  acquired  title  and 
gone  Into  possession,  tbe  property  was  let  to 
various  persons,  and  on  the  lOtb  of  July,  18U4, 
there  was  due  the  new  company  for  rents,  etc., 
upwards  of  (10,000.  On  tbe  day  mentioned 
the  directors  of  the  defendants  In  error  un- 
dertook to  transfer  to  Martin  Cnrrlgan,  as  as- 
signee, title  to  the  various  personal  propeity 
belonging  to  the  company,  and  these  accounts 
and  claims  for  rent,  with  directions  to  at^iy 
the  proceeds  to  the  payment  of  sundry  claims 
owed  by  tbe  Colorado  Mining  Stock  Exchange, 
which  accrued  during  the  time  that  company 
owned  tlie  building.  There  are  many  all^n- 
tlons  respecting  the  situation  of  these  debts 
which  were  to  be  paid  by  the  assignee,  prin- 
cipally regaidiag  tbe  clFcumstance  that  the  old 
claims  against  the  Colorado  Mining  Stock  Ex- 
change had  ceased  to  be  debts  of  that  compa- 
ny, and  had  become  the  debts  of  individuals 
whose  notes  tbe  creditors  held.  These  trans- 
actions will  be  disregarded,  as  th^  are  wholly 
unimportant  After  setting  up  alt  these  vari- 
ous fbcts,  and  alleging  that  tbe  bank  was  the 
owner  of  4,152  shares  of  the  S,000  shares  of 
the  stock  of  the  company,  and  stating  that  no 
other  shares  were  owned  by  anybody,  except 
by  fire  gentlemen,  who  owned  one  share  each 
for  tbe  purposes  of  a  directory,  the  bill  states 
that  the  directors  confederated  to  use  the  funds 


of  the  company  for  the  Illegal  purposea  set  vp, 
divot  tbem  from  tbeir  legitimate  channels, 
and  devote  them  to  the  payment  of  claims 
which  were  not  legitimate  obligations  of  the 
building  compai^.  No  more  need  be  said  In 
this  behalf,  because  the  defendant  company 
defaulted,  and  the  allegations  of  the  bill  are 
to  be  taken  as  true  In  these  particulars.  The 
only  issue  In  the  case  was  raised  Currtgan, 
the  assignee,  who  did  not  controvert  the  plain- 
tiff's allegations  respecting  tbe  conduct  and 
Intended  purposes  of  the  company  and  Its  di- 
rectory, but  averred  that  these  claims  which 
he  was  about  to  pay  with  the  fnnds  of  the 
company,  while  on  their  face  debts  of  the 
stock  exchange,  were  In  reality  debts  of  the 
new  company,  which  It  bad  accepted  and  agreed 
to  pay.  This  was  denied,  and  the  case  went 
to  trial  upon  this  as  the  sole  Issue.  The  In- 
junction was  dissolved,  and  the  assignee  left 
to  act  under  the  assignment  and  pay  these  out- 
standing obligations.  The  case  therefore  pre- 
sents the  single  question  whether  the  stock- 
holders of  tbe  company  may  unite  In  a  bill  to 
restrain  the  corporation  from  misappropriating 
the  company's  funds.  The  fact  that  the  suit 
Is  brought  by  one  Is  Immaterial,  l)ecause  that 
one  represents  tbe  entire  company  and  an  tbe 
stodi  of  the  corporation.  Tbe  right  to  bring 
a  bill  In  a  case  like  this  has  been  pretty  thor- 
oughly settled  In  this  state,  and  we  only  need 
refer  to  the  authorities  on  tbe  subject  The 
modem  rule  Is  recognized,  and  adjudged  ap- 
pllcaUe  In  all  cases  where  the  corporate  au- 
thorities refuse  to  act  &nd  where  otherwise 
there  would  be  a  manifest  miscarriage  of  jus- 
tice. Miller  V.  Murray,  17  Colo.  408,  30  Pat 
46;  Jones  t.  Mining  Co.,  20  Colo.  417,  3»  Fac. 
700.  The  only  position  assumed  by  tbe  de- 
fendants in  error  Is  that  the  Issue  tendered  by 
the  assignee  respecting  the  obligation  of  tbe 
new  company  to  pay  the  debts  of  the  old  con- 
cern stands  undented.  The  right  of  a  stock- 
holder to  maintain  the  suit  Is  not  contested, 
but  tbe  ailment  concedes  this  right  and  at- 
tempts to  sustain  tbe  judgment  on  the  theory 
that  the  stockholders  admitted  the  company 
owed  the  debts  and  vras  bound  to  pay.  We 
cannot  so  read  the  pleadings.  On  an  inspec- 
tion of  tbe  record  we  find  Issue  was  directly 
taken  on  these  all^ntlons  respecting  the  In- 
debtedness of  the  company.  The  complaining 
Btodcbolders  Insisted  that  tbe  company  did  not 
owe  the  debts,  that  the  transfer  was  Ul^tl- 
mate  and  without  conslderatlcm,  and  that  there- 
by the  assignee  acquired  no  title  to  the  as- 
sets, and  had  no  right  to  apply  them  to  the 
liquidation  of  the  allured  claims.  The  evi- 
dence snetahiB  them.  Manifestly,  If  this  prop- 
osition Is  true,  the  stodcbolders  can  maintain 
the  bill,  and  are  entitled  to  restrain  the  as- 
signee from  misappropriating  the  assets  of  the 
company.  The  Judgment  of  the  court  below 
does  not  accord  with  these  views,  and  It  rnint 
accord  higly  be  reversed.  Berened. 
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LBWI8  T.  mrVAL  LIFE  INS.  00.  OF 

NBW  YORE. 
(Court  of  Appeah  of  Colorado.    Oct.  1%  1896.) 

COMTRAOrD    COITBTHDOTIOK— AonoH  OM  Coimt&aT 
—  ETIDINOa. 

A  contract  recited  that  "It  la  mutually 
agreed  bj'  S.,  (cencral  ageat  of'  an  insurance  com- 
pany named,  "and  Ii.  that  the  latter  diall  act 
M  vedal  agent  for  thia  company  under  the  wdied- 
nle  of  commissions  attached,"  and  that  he  should 
roceive  a  puaranty  of  a  certain  sum  per  month. 
Sudi  schedule  followed,  and  wai  rigned  by  "S., 
Oeneral  Agent,"  and  L.  Hdd,  that  though  prima 
fade  it  was  the  contract  of  S.,  and  not  of  the  in- 
■urance  company,  parol  evidence  was  admissible 
to  show  that  S.,  in  making  the  oiMitEa«t,  acted  for 
the  iDflurance  conpaiv- 

Error  to  district  conrt,  Aittpahoe  coanty. 

Acthm  John  H.  Lewis  against  tbe  Mntnal 
Ltfe  Insnnmce  Ccnmniiy  of  New  Yo^  to  near- 
er a  belBDce  alleged  to  be  due  plaintiff  for  aerv- 
ices  as  spedal  agent  of  detttidant  anda  a  writ- 
ten contract  between  the  parties.  There  was  a 
Judgment  for  defendant,  and  plalntUI  brings  er- 
ror. RerersedL 

W.  Henry  Smith  and  Geo.  C.  Norrls,  for 
plaintiff  In  error.  John  S.  MacBeth,  for  de- 
fendant In  errw. 

THOMSON.  J.  J.  H.  Lewis  brought  this 
snlt  against  the  Mutual  Ufe  Insurance  Com- 
pany of  New  Yoik  to  reoorer  a  balance  of  $775.- 
9S  alleged  to  be  due  him  for  aerrioes  as  apecUU 
agent  of  the  defendant  The  oon^dahit  sets 
forth  in  fnll  a  contract  in  writing,  In  pursuance 
of  which  the  serrlcee  are  alleged  to  have  been 
rendered,  and  upon  which  the  {flalntlff  bases  his 
right  to  recover.  Tbat  contract  ia  as  follows: 
•Denver,  Colo.,  Februair  17,  1893.  It  is  mu- 
tually agreed  between  John  L.  Steams,  general 
agent  oC  the  Mutual  Life  Insurance  Company  of 
New  Yoifc,  and  Mr.  J.  H.  Lewis  that  the  latter 
shall  act  aa  special  agent  for  this  company  un- 
der the  schedule  of  commlsalou  attached,  and 
that  be  shall  recdre  a  guaran^  of  $200  per 
month  for  one  year  from  date,  said  guaranty  to 
be  deducted  fnan  commission  earnings.  It  is 
further  agreed  that  all  traveling  expenses  for 
business  done  outside  (tf  Denver  by  said  J.  H. 
Lewis  shall  be  borne  by  said  J.  L.  Steams.  The 
following  Is  the  schedule  of  compensation  refer- 
red to  above."  Hera  follows  the  schedule  men- 
tioned, below  which  are  the  signatures:  "John 
L  Stearns,  General  Agent.  John  H.  Lewis." 
The  con^lalnt  alleges  that  the  writing  was  the 
contract  of  the  defendant,  that  he  rendered  the 
savices  under  the  direction  of  the  defendant, 
and  that  the  defendant  paid  him  from  time  to 
time  for  bis  services  various  sums,  aggregating 
Sl,635.57,  leaving  doe  the  balance  he  sedm  to 
recover.  A  demurrer  to  the  cooqdalnt  oo  tlte 
ground  that  It  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action  was  sustained,  and 
the  ruling  was  followed  final  Judgment,  from 
wbldi  the  {da  in  tiff  pinsecutes  error. 

The  defendant's  contention  is  that  there  is  no 
liability  against  it  on  account  of  the  plaintiff's 
employment,  because  it  Is  not  a  party  to  the 
contract,  and  that  whatever  liability  exists  is 


against  Jdbn  L.  Steams,  wUle  It  Is  urged  for 
the  plaintiff  that  under  the  allegations  of  the 
complaint  be  was  entitled  to  prove  that  Stearns 
executed  the  contract  in  a  representative  ceci- 
ty, and  tliat  It  was  tiie  intention  of  the  parties  to 
bind  the  defendant  In  the  body  of  the  con- 
tract Steams  described  himself  as  general  agent 
of  the  defendant,  and  he  signed  It  "John  L. 
Steams,  General  Agent";  but  It  does  not  ap- 
pear on  the  face  of  the  writing  that  Steams  was 
acting  for  or  in  behalf  of  the  defendant  or  that 
the  words  which  fbUowed  iiis  name  were  intend- 
ed to  have  any  significance  except  as  descriptive 
of  the  person.  If  be  vras  In  fact  the  agent  of 
the  defendant  with  autiMrity  to  bind  it  by  such 
a  contract,  and  If  It  was  understood  and  intoid- 
ed  by  the  parties  that  in  entering  into  the  con- 
tract he  acted  merely  as  agent  and  executed  It 
tor  the  defendant  as  sudi  agent  those  facts  may 
be  shown  by  evidence  outside  of  the  paper  Itself. 
Without  such  proof  the  writing  was  the  contract 
of  Steams,  Init  evidence  Is  admlssfUe  to  show 
that  hi  making  it  he  acted  for  the  defendant 
In  Pratt  v.  Beaupre,  13  Minn.  187,  the  comt 
said:  "Fbe  rule  Is  that  when  words  which  may 
be  either  desctlptlve  of  the  person,  or  Indicative 
of  the  character  In  which  a  person  contracts,  an 
affixed  to  the  name  of  a  contracting  party,  prima 
fade  tb^  are  descriptive  of  tiw  pencm  only; 
but  tiie  fact  that  they  were  not  intended  by  the 
parties  as  descriptive  of  the  person,  but  woe 
understood  as  determining  the  character  In 
which  the  party  contracted,  may  be  shown  by 
extrlndc  evidence,  but  the  burden  of  proof  rests 
upon  the  party  seeking  to  change  tbe  prima  fade 
character  of  the  contract"  To  tbe  ssme  effect 
is  the  ophilon  in  Rhone  v.  Powell,  20  Colo.  41, 
Sn  Pac.  890.  We  tiibik  the  con^lalnt  contains 
aUegations  suffldent  to  enable  the  plaintiff  to 
Introduce  evidence  conoeming  tbe  capadty  In 
wUcb  Steams  acted  hi  makbig  the  contract  and 
that  the  demurrer  was  therefore  Improperiy 
tained.  The  Judgment  will  be  revefsed.  B*> 
vemd. 


CITY  OF  DENVER  v.  JOHNSON. 
(Conrt  of  AiveaU  of  Colorado.    Oct  12,  188&) 

StBKBTS  —  UNFROTSCTSD    DiTOB  —  ACCIDBHT  10 

Travklek— Proximatb  Cadsb. 

In  an  action  for  personal  injuries  It  appear- 
ed that  nlaintiff  was  driving  a  wagon  along  the 
south  side  of  defendant's  street;  that  there  was 
a  ditdt  m  that  side,  which,  at  the  point  where 
the  aoddent  occurred,  was  open  and  unpnitected; 
that  the  sides  of  the  ditch  were  precipitate,  the 
opening  bebig  2  feet  deep,  and  the  ditch  13  tetit 
wide;  that  from  the  ditdi  to  car  trades  in  tlie 
street  the  driveway,  much  used,  was  9  feet  wide; 
that  a  tramway  car  orertook  plaintiff,  and  to 
avoid  the  car,  from  whidi  projected  a  side  step 
2  feet  wide,  he  pulled  his  team  away  bom  the 
track;  that  one  of  the  horses  went  mto  the  ditch, 
and,  being  frightened,  struggled  to  get  out  and 
brought  tne  wagon  into  such  a  position  that  it 
was  struck  by  tne  car,  and  plaintiff  was  thrown 
out  under  the  horses.  Bdd,  that  the  open  ditch 
was  the  proximate  cause  of  the  accident  and 
hence  the  dty  was  liable. 

Appeal  from  district  court  Arapahoe  county. 
Action  by  J.  D.  Johnson  against  the  <dty  of 
Denver  for  personal  Injuries.   Fronr  a.  Jad^ 
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mebt  iB  Cardr  «f  plalntUt;  d^ndttot 
Afflnned. 

Ap|>d]iee  brought  wdt  avdnet  the  city  far 
damages  for  luJurtee  i^eceired  the  alleeed 
neffllaance  of  tbe  city  to  ke^  tlw  streets  In  re- 
pair. The  (lUc^tioBB  tt  tte  complaint  char- 
ging the  aegli}!«tioe  «nd  atathig  Ute  injury  are 
ae  Hollows:  "Plaintiff  mya  Hlfteeoth  street  tai 
8a:id  dty,  betrntxaXbe  I'latte  river  and  Lari- 
mer street,  to  now,  <aind  bis  been  more  than 
one  rear  4ast  past,  a  pabUc  street  and  blgbmty. 
orer  v^aa  wUch  there  Is  a  great  amount  of 
travel  4)y  the  puliUc.  PhUnUtT  says  that  said 
defendant  «orpM*attoa,dtBrEimrdtnff  Its  duty,  as 
aforesaid,  to  tasp  >aald  pnMie  street  In  repair 
and  In  'safe  conditioa,  -and  pai^tei^rly  that  por- 
tion ^  said  FidkecBtta  stteet  afOE«saId.  negU- 
eently,oa[«hiSbly.,aiid  ^renfffnlly  permitted  an 
cdcavattam  tiutee  f«et  deep  and  more  than  three 
feet  in  hamster  to  be  and  remain  In  said  Fff- 
teetttb  tstiidet  between  the  points  aforesaid,  and 
about  f^postte  No.  2134  •oin  said  street,  on  or 
raboat  FeteVBry  9;  1S84,  imcofcred  and  na- 
fiuarded,  and  without  barricade  or  dbstroctton 
abODt  It  to  iwevent  persons  cr  antanato  from 
falling  liMo  the  saMe;  that  sald  cKca ration -was 
not  cansed  iv,  nor  was  tt  the  resutt  of.  tbe  neg- 
ligence of  -somte  person  other  than  an  -vmplojtg 
of  salid  >aef0ndHnt  alty;  tfettt  the  -plalstlff,  aa 
tbe  day  afMesaid,  <w&8  lawfully  trareUog  «n 
said  Ftftaenth  dtrest  betweoa  tbe  pototB  afoce- 
sald.  rliMng  in  a  wCtfjon  drawn  two  home, 
haTiag  no  itaKmledgB  of  stUd  erarvatton,  md 
net  apprHieadtDg  dBDfier,  and  when  aboat  xip- 
postte  tbe  point  elforeaald  was  saddenly  pvsolpi- 
tated  into  tbb  'oxaamtlon  afonesald,  and  <v«ub 
bodllr  injnsed  tber^,  mm  tnruiaed  and  made 
teme  and  slik  and  'Soi«  thereby,  and  wltbrat 
may  tMdt-or  vHrelfBfineBS  at  nsgl^ence  -or  Mame 
•on  tbe  put  of  tbe  fflalotlfC,  bat  be  aven  tbat 
ttp  stild  tnjories  wem  eaaned  wboltr  \ty  reason 
-•Fthe>wiaiiegllBenes  of  tbedtifendant  as  afore- 
said. Plaintiff  says  that  by  reason  -Of  the 
said  nefcllgaice  of  tbe  defendant  be  was  Injur- 
ed as  aforesaid,  and  has  been  rendered  lame 
and  sld£  and  sore  thereby,  and  unable  to  worl£ 
for  ftte  Bpace  tlf  oiie  month,  and  has  bem  com- 
pelled -to  expend  twetify-lfve  dollan  for  meill- 
liines,  medical  treatment,  and  nursing  tn  con- 
sequence thereof,  whereas  he  was  well  and 
strong  and  able  to  woili  before  being  injured 
-as  aforesaid;  that  by  reasoa  of  all  tbe  matters 
■berrin  stated  he  has  been  Injured  and  damagsd 
in  the  'Stun  6f  two  thousand  dollare."  Answer 
denying  the  existence  of  an  eKcavatlon  as  stat- 
«d  tn  the  complaint,  azid  all  the  material  alle- 
SatloBB  of  the  com^ilalnt.  Further  anAwprIng, 
said:  "Tbfit  at  the  said  pohit  on  Fifteenth 
street  there  Is  a  ditch  or  gutter  at  the  side 
ttereof 'of  al»ut  tbe  depth  glren  by  plaintiff, 
which  said  dltcb  or  gutter  is  described  In  tbe 
com[dalutas  an  excavation,  but  that  such  dlteb 
-glitter  Is  necGsearily  there,  and  Is  used  to 
carry  off  tbe  accumulation  of  surface  wat^ 
from  said  street  Into  the  Platte  river;  that  am- 
ple 'Space  Is  left  between  satd  ditch  or  gutter 
■and'the  opposite  side  of  the  street  for  tbe  pas- 
4Mib  4t  t^<^nnd  teams,  and  that  said  dlttii 


is  not  dangerous  to  travelers  using  said  street; 
that  at  tbe  time  and  ptaes  plaintUf  •datnis  to 
have  been  Injured  the  bqggy  or  wagon  be  was 
riding  in  was  run  Into  by  an  elfictrlc  car  be- 
longing to  the  Consolidated  Tramway  Compa- 
ny, whose  lines  pass  through  said  street,  and 
by  said  No.  2134,  asd  whatever  injuries  he  re- 
ceived were  caused  wholly  by  such  ct^llslon; 
that  SBld  buggy  or  wagon  in  which  plaintiff 
was  riding  did  not  ran  IntD  said  gutter  at  the 
time  and  place  described  in  the  complaint,  nor 
was  tt  thrown  therein  when  struck  by  said 
dectric  car.*'  A  replication  was  died,  dcnybig 
the  allegatloos  of  the  second  answer.  A  trial 
was  had  to  tbe  court  without  a  jury,  resulting 
hi  a  Judgment  for  the  plaintiff  for  $500.  from 
which  an  appeal  was  prosecuted  to  this  court. 

F.  A.  WilUams  and  6.  Q.  Bldnnead,  for 
pettant   W.  W.  Pardee  and  Doad  A  Towtar, 
florappdlea. 

RQSD,  P.  J.  (after  stating  tbe  facts).  Tbe 
principal  facts  are  clearly  established  by  tbe 
evidence wlthoutserioiu  conflict.  Ai^>ellee,  driv- 
ing a  two-horse  grocery  delivery  wat;on,  crossed 
the  bridge  from  Korth  ttenrer,  and  was  driv- 
ing "east  on  Fifteenth  street,  on  Hie-sonth  sMe. 
There  Is  a  ditch  or  drain  on  tbat  side  of  tbe 
street  for  carrying  water  Into  tbe  river.  For 
alboirt  two  bleckn  from  tke  iHver  flie  dltrh  la 
oovered,  ttan  form  apaioe  ttls  i^en  and  nnpn- 
tefted.  At  ttalB  pstnt  <the  open  dlti4i)  tbe  ae- 
'ddtnt  iKtwred.  Tbe  %l(tm  of  the  ditch  slsfe 
■qvlte  aftwipOy  Ho  tbe  botton.  (Tbe  opeol^ 
was  2  ffeet  BHd  H  bicbes  to  dsptb,  and  cbe 
ditch  IS  feet  'wMe  -att  tbe  sarfac©.  There  me 
two  trannmy  car  tracks  tn  tlK  wtre^  Frm 
fbe  dttch  to  tra(*  upon  ttat  0ld«  waa  a  drive- 
way,  much  used,  9  feet  tn  -wtdtb;  then  onrars 
"tSie  enr  tnwfc.  some  4  'feet  In  'vMtb;  fliea  % 
central  drtve,  sem'SO  Veet  In  ^ridOf;  Oira  ifee 
'Other  tra<ft;  then  a  narrow  flrl"fewi(y  Bortb  of 
ttn  tt«^  Apipellee  and  HamOtsu^siv  tn  tbe 
wagon,  tbe  'fonner  dttvlng,  tbv  team  trattlng. 
A  tranrway  mr  gotog  In  tbe  same  tUrectkn 
was  not  observed  mttl  close  upon  fbem.  A^ 
^pellee,  to  avoid  tt,  pulled  Ids  tmm  to  f  be  rbriit. 
and  tbe  off  horse  went  over  Ihe  tnnfc  brto  tbe 
■open  ditch,  was  frightened,  Jmnpefl  or  plnnged 
to  get  out,  and  tn  so  doing  placed  tbe  wajfon 
In-such  posttton  that  tbe  bind  wheel  was-strntft 
by  the  car,  wagon  and  team  thrown  Into  tbe 
'dttch,  app«^ee  thrown  -out  under  tbe  barws. 
and  received  his  Injuries.  As  to  the  cfrrum- 
Wances  and  cause  of  the  collision  tbe  evidence 
was  conQhrttng,  an  it  atwsys  Is  tn  that  class  Of 
'Cases,  each  party  testifytng  to  exonerate  Itself 
from  tbe  charge  of  n^lgence  tn  causing  tt. 
But  tn  tbts  case,  as  the  sutt  Is  not  against  tbe 
tram\TOy  company,  but  tbe  city,  and  the  only 
croestlon  being  whether  tbe  leaving  the  street 
and  ditch  In  that  condition  was  negligence  for 
which  the  city  could  be  held  Ufible,  by  whose 
fatdt  the  collision  occurred  becomes  unlmpoT- 
aut.  Although,  except  for  the  collision,  tbe 
accident  could  not  hav*  occurred,  tt  Is  appar- 
ent from  tbe  evidence  'that,  except  for  the 
ditch  and  obstruction,  the  collision  would  not 
ban 'occuRed.  Meariy  tbe  taisn  ugjaamt 
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of  appellast  Ib  devoted  to  the  contenHon  tbftt 
the  aecId^Bt  was  caased  by  the  tramway  ear 
eoUlfllon.  I  qnote 'the  language:  "The  dltot  or 
grutter  did  not  frighten  the  homes.  The  dlt«h 
or  gut^  was  not  the  cause  of 'the  platntlir  lie- 
Ing  thrown  <mt  of  the  wagon.  On  the  contm- 
17,  the  proximate  -eause  was  the  rapidly  ap- 
proaching car  Btrlkhig  the  rear  end  of  the 
Tehlcle.'*  Id  support  of  the  position  that  the 
excavation  was  not  the  "proximate"  cause, 
Jones,  NefT-  linn.  Corp.  9.  193.  (195,  is  cited. 
In  sectloQ  9)]t  la  said:  "It  is  often  said  that 
the  neglisence  .must  be  the  'proximate  cause' 
of  the  dfliiiatre  in  order  to  create  liability. 
•  ■•  •  Bnt  it  Is  to  be  noticed  that  It  Is  not 
neeesMry  that  the  nejrllfrent  act  shonld  be  the 
last  cause,  the  primary  cause,  or  the  sole  cftuse. 
Indeed,  the  only  enneatlal  matter  Is  that,  In 
view  of  all  the  circumstnnora  of  -the  case.  It 
Bhall  be  Just  and  reasonrtble  to  attribute  the 
dnmaiee  to  the  neK'llgence  cbaqsed,  and  to  notli- 
li^  «dse.  Where  tt  ts  so.  the  responsible  «ai»e 
la  reached,  and  tWs,  for  convenience  sofee,  may 
be  desteontpd  as  the  tiroxlmate  cause."  In 
section  198  d  Ami  nothla);  to  x^hange  the  wdl- 
cstabllshed  mle  -an  stated  above.  In  sectloa 
194  It  Is  said:  "Without  attempting  to  discuss 
the  sDaojy  .rules  that  have  been  fcHmuIated  upon 
the  subject  of  prwhnate  oaaae.  *  •  •  ItDwyiie 
Bald  that  one  principle  lies  at  the  bottom  ttt  all 
of  thorn,  naoiely,  that  a  reasonable  connection 
between  tiie  negllmce  shown  and  the  daautKe 
that  bas  been  received  must  be  disclosed,  or 
tberecanbenorecowiy.'*  Insertion  195:  ***  •  • 
TJm  quMtkm  In  r^rd  to  which  they  ane  most 
frequently  resorted  to  and  most  fully  UhMtrat- 
ed  by  the  autharltles  reJates  to  accidents  vpon 
hlKhTT vs. ^although  In.aU  Instances  the  munlc- 
Ipnllty  will  cseape  liability  U  )t  can  stum  that 
some  other  eaoae  than  Its  owd  Df^fseoce  .is 
Id  JnsUoe  VMpoDBlUe  for  the  damaee  received." 
Teethag  the  oiwe  aude  Vy  tbe  authorities  thus 
relied  upon  for  reivernal,  we  most  find  tbe 
proximate  or  cesponslble  cause  of  tbe  dnmsKe 
the  ne^lfsence  of  the  city.  LoOtflns  at  the  Tacts 
aa  established  by  tbp  evidence  oT  a  city  en- 
^neer  sworn  on  the  part  of  appftlant,  we  And: 
That  op  to  that  point  tbe  ditch  was  covered. 
For  a  short  distance  odly  It  -was  tiocovered. 
And  the  street,  besides  beinp  tociimbered  by 
two  railway  tracks,  was  'npon  that  sWe,  at 
that  place,  'narrowed  13  feet,  the  width  of  the 
ditch.  That  the  efdes  were  abniTit.  and  the 
ditch  2%  feet  deep,  with  only  9  feet  between 
It  fmrt  the  ear  track.  That  tbe  step  or  foot- 
board of  the  car  projerted  a  foot  and  a  half  or 
2  feet,  leaving  only  at  most  7  feet  for  car- 
riages on  that  side  of  a  much-traveled  trnffinens 
street.  At  that  particular  pohit  appellee  was 
overtaken,  and.  by  reason  of  the  want  of  room 
and  frlffbt  of  horses,  the  Injury  ocenrred.  Had 
tbe  street  been  fuO  width,  the  collision  would 
have  been  readily  avoided;  and.  If  It  had  oc* 
curred,  and  the  parties  been  thrown  out,  the 
fall  would  have  been  hut  about  one-half  of  the 
distance.  It  does  not  seem  necessary  to  say 
that  such  an  ucavatton.  bofrtnnfng  and  ending 
mbnvtly,  and  narrowtaif  ttn  street  at  tbat 


pohrt  18  feet,  waa  a  dangowns  ana.  Not  only 
are  municipal  corporations  held  tor  damages 
occurring  through  defects  or  axcavatlons  In  the 
'Btieet  or  h^bway,  bat  for  dongeroas  «reava- 
tlfRis  adjoining  a  highway.  At  common  law, 
'and  under  tbe  statntee,  and  by  numberless  de- 
cisions It  IB  declared:  "Tbe  specific  duty  reat- 
Ing  upon  every  municipal  corporation  with  oe- 
gard  to  the  -stveeta  under  tts  control  is  that  it 
shall  eaercise  reaBooable  care  to  -see  that  they 
are  safe  for  lawful  use  by  any  member  of  the 
public  for  any  of  the  purposes  for  which  a  pub- 
lic street  Is  Signed."  Jones,  Neg.  Mun.  OSBp. 
■p.  131,  S  72.  Counsel,  In  relying  on  Jones, 
Neg.  Mun.  Corp.,  overlooked  section  197:  "It 
a  defect  exists  in  a  public  atreet,  this  would 
seem  to  be  the  true  eause  of  an  Injiny  fran 
contact  with  that  defect  What  might  ha/re 
happened  had  there  been  ao  such  (jbnrtact.  Is 
wholly  speculation,  and  it  cannot  'be  .assaxaed 
that  similar  damage,  or  men  tav  damage, 
woidd  have  rasulttd,  had  4t  not  been  for  the 
unsafe  cbatacter  of  the  highway."  'Counsel 
cite  from  and  rely  v^on  tthe  ease  of  Blyflie  'V. 
Railway  Co..  Ifi  Odo.  838,  25  Pac  702.  la 
that  the  plaintiff  eon^^  to  recewu-  the  value 
of  goods  destroyed  l«  itnmsft.  A  high  wind 
l)lew  the  lear  tr<m  the  tradk,  tIp|M!d  It  over, 
«nd  partly  demolIahBl  It  It  took  flie  from 
tbe  overtundng  of  the  vtuve,  ud  tlie  goods 
were  consumed.  Hie  Jniy  fonnd  ^e  tornado 
-the  proximate  came,  and  osaaemtad  tbe  eom- 
■pany  from  the  charge  at  a^Ugence,  the  find- 
ing waa  held  coireot  «•  botli  tfae  Hre  and  the 
teas  of  goods  w«re  iMdts  Vrom  tbe  oause.  I 
am  at  a  lose  to  see  any  analogy  between  that 
wd  tbe  damage  cauaed  by  a  dangerous  exca- 
vstton  In  tbe  street.  The  dkch  did  not  occur 
'btf  reanrm  of  the  ooUIsIob,  but,  accordltK  to 
'tbe  evidewe,  the  eeUlston  occmred  by  reason 
of  tbe  exiatmce  of  the  ditch.  In  Campbell  v. 
City  of  SttUwater.  83  Hlnn.  808.  DO  N.  W.  321, 
miflllnD,  O.  J.,  very  terady  and  denrty  stated 
the  law  to  be:  **In  casM  of  tort  tbe  appliea- 
tfoD  1n  tbto  eonrt  of  tbe  rale  as  tbe  proxl- 
■mate  cause  Is  that,  wbwe  several  concurring 
act*  or  oondittons  «f  ■ttliqrB--on«  of  them  the 
wrongTnl  act  or  ondssloa  «f  tbe  defeodairt— 
produce  the  Injury,  atid  ft  would  not  have 
been  produced  but  for  such  wrongful  act  or 
omteslEm,  such  act  or  omisshm  Is  the  proxl- 
Biftte  canoe  of  the  Injury  If  the  Injury  be  one 
which  mUrht  rennonably  be  anttclimted  as  a 
natural  consequence  of  the  act  or  omlaslOB.** 
Tested  by  this,--and  almost  Innnromble  au- 
thorities to  the  same  effetA  might  be  dted.— 
there  Is  no  doubt  that  the  excavation  was  tbe 
proximate  eanse  and  the  city  liable. 

It  has  been  frequently  held  that  there  mif^t 
be  two  proximate  causes.  In  King  v.  City  itf 
Goboes,  77  N.  Y.  83,  It  was  said  by  the  court: 
"When  two  causes  combine  to  produce  an  in- 
Jury  to  a  traveler  upon  a  highway,  both  of 
which  are  In  their  nature  proximate,  the  f»ie 
being  a  culpable  defect  In  the  highway  and  the 
other  some  occurrence  f^r  which  neither  party 
Is  re^nsRtle,  the  mnnldpallty  Is  UaMe.  pro- 
vMed  the  Iqfmy  would  not  harrt  bsen  soa- 
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tained  bnt  for  sncb  defect."  In  Palmer  y. 
Inhabttanta  of  Andover.  2  CubIi.  601,  It  was 
said:  "If  the  injury  resulted  from  one  of  the 
causes,  or  from  tbe  two  combined,  if  sudi 
cause  would  not  have  existed  but  for  the  neg- 
lect of  the  city,  then  it  would  have  been  lia- 
ble, if  there  was  no  failure  on  the  part  of 
plaintiff  to  exercise  due  care."  Although,  In 
this  case,  the  three  causes  co-operated,— tbe 
falling,  the  excavation  in  the  street,  fright  and 
flotmdering  of  the  horse,  producing  the  colli- 
sion and  the  latter  precipitating  the  parties  into 
the  ditch,— the  liability  of  the  dty,  under  the 
authorities,  Is  clear.  See,  also,  Ehrgott  v. 
Mayor,  etc.,  96  N.  Y.  264;  Ward  t.  Town  of 
North  Haven,  43  C!onn.  148;  Hey  v.  Philadel- 
phia, 81  Pa.  St  44;  Wagner  v.  Township  of 
Jackson,  133  Pa.  St.  61,  19  AO.  312;  Hampson 
V.  Taylor,  15  R.  I,  83,  8  AU.  331,  and  23  Atl. 
732;  I^e  T.  Milliken,  62  Me.  240;  Hayes  v. 
Inhabitants  of  Hyde  Park,  153  Mass.  614,  27 
N.  B.  522;  Pratt  v.  Weymouth,  147  Mass.  245, 
17  N.  E.  538;  Flagg  v.  Hudson,  142  Mass.  280, 
6  N.  E.  42.  The  horse  becoming  frightened 
and  participating  in  tbe  Injury  In  no  way  mod- 
ifies the  liability-  There  are  numerous  cases 
where  the  municipality  has  been  held  liable 
for  Injuries  to  the  horse  by  reason  of  defects 
in  the  street,  when  the  horse  had  become 
frightened  and  nnmanagable.  See  Higgins  v., 
City  of  Boston,  148  Mass.  484,  20  N.  B.  105; 
Spanlding  t.  Inhabitants  at  Wlnslow,  74  Me. 
528.  In  Kennedy  t.  Mayor,  etc.,  73  N.  T. 
865,  where  a  horse  on  a  wharf  belonging  to  the 
city  got  beyond  the  control  of  bis  driver,  and, 
owing  to  the  absence  of  string  pieces  on  the 
wharf,  backed  off  into  the  water,  the  city  was 
held  liable.  And  see  Macauley  v.  Mayor,  etc, 
67  N.  Y.  602.  Tbe  contention  of  counsel  hav- 
ing been  directed  entirely  to  the  questions 
above  discussed  and  found  untenable,  the 
judgment  must  be  affirmed. 

There  Is  one  incident  connected  with  the 
trial  I  cannot  let  pass  unnoticed.  W.  E.  Kel- 
ly, tbe  motorman  driving  tbe  colliding  car,  tes- 
tified for  the  defendant  He  Is  supposed  to 
have  been  in  a  position  to  see  all  that  occur- 
red, and  state  It  correctly.  His  version  of  the 
facts  are  so  at  variance  with  that  of  all  the 
other  witnesses  and  the  physical  facts  obvious 
from  the  nature  of  the  Injury,  and  so  contra- 
dictory of  Itself,  it  should  not  have  been  al- 
lowed to  pass  unnoticed  by  the  court  He 
said:  "I  was  ringing  the  bell  to  attract  his 
attention,  •  •  •  and  all  at  once  he  pulled 
right  across  the  track,  and  where  that  ditch 
is,  and  stopped  right  on  the  track.  •  •  • 
He  bad  pulled  aci'oss  the  track  so  qul<&  that 
I  saw  I  could  not  stc^  the  car,  so  I  reversed 
the  car,  and  also  hollered,  rang  the  bell. 
•  •  •  We  didn't  get  off  the  track,  and  the 
car— the  step  of  the  car,  one  step  of  tbe  car- 
Just  stru<^  his  hind  wheel,  and  pushed  it  to 
one  side,  •  •  •  and  the  horses  Jumped,  and 
I  believe  Jumped  over  into  tbe  gutter,  and  tbe 
man  fell  out  Only  one  fell  out"  If,  as  stat- 
ed, the  team  was  across  the  track  In  tcoat  of 
the  car,  and  the  bonsa  Jumped,  it  wouU  of 


necessity  be  away  from  the  ditch;  and,  If  across 
the  trade  in  front,  the  collision  must  have  oc- 
curred from  the  firont  not  from  the  step,  with 
the  bind  wheel;  while  tbe  fact  is  dearly  ee- 
tabllshed  that  both,  instead  of  one,  were 
thrown  out  The  Judgment  of  the  district 
court  will  be  affirmed.  Affirmed. 


VAUGHN  V.  GRIGSBT. 
(Court  of  Appeal  of  Calomdo.    Oct  12.  189B.) 

JC8TICB9  or  TBB  PBACS— JCBtSDIOTIOS— SuiT  IN- 
VOLTINO  TlTLB  TO  RSAT.  b^STATB  —  ACTIOH  FOB 
lN#CBr  TO  LdA.'^D— Bl  WH01lMAIHTA.INCU^Dr- 

rioisscT  or  EviDB-toB. 

1.  The  grantor  in  a  trust  deed  ezecated  a  chat- 
tel mortgage  on  a  windmill  situated  on  the  land 
described  ia  the  deed,  and  the  chattel  mortgBgee 
removed  the  milL  Heid,  that  an  action  Isr  the 
beneSciary  in  the  trust  d-^  against  tbe  chattel 
mortgagee  for  mjury  to  the  land,  in  which  plain- 
tiff  claimed  that  the  windmill  was  a  part  of  the 
realty  and  passed  by  the  deed,  did  not  involve 
title  to  real  estate,  within  Gen.  St  p.  619,  pro- 
vidtng  that  if,  in  any  action  before  a  justice  of 
the  peace  relatlDg  to  real  estate,  it  appear  that 
the  title  Is  in  dupate,  the  joBtice  shall  certify 
the  cnose  to  the  dfirfrict  court 

2.  The  beneficiary  in  .a  trust  deed  slv«i  to  se- 
cure a  debt  may  maintain  an  action  for  injury  to 
the  land  described  in  the  deed,  though  not  in  poa- 
seaaion,  or  entitled  to  posaesBion. 

3.  The  beneficiary  in  a  trust  deed  purchaaed 
the  land  at  sale  under  tbe  deed  for  $100  less  than 
the  principal  of  the  debt  secured  by  it  In  an  ac- 
tion 1^  bim  against  one  wbo  removed  from  tbe 
land  a  windmill  under  a  cliattel  mortgage  ex~ 
ecuted  by  the  grantor  in  the  deed,  for  injuries  to 
the  land,  the  court  found  the  value  of  tbe  wind- 
mill to  be  $75.  add,  that  the  fitcts  mqiportcd  m 
judgment  for  plaintiff  for  $75. 

Error  to  Yuma  coimty  court 

Action  by  W.  C.  Grlgsby  agahist  O.  B. 
Vau^m  to  recover  damages  for  injuries  to  real 
estate  commoiced  before  a  Justice  of  tbe  peac^ 
and  ti^eu  on  appeal  by  d^tendant  to  tbe  county 
coiurt  There  waa  a  Jndgmeait  for  plalntur, 
and  defendant  brings  oTor.  Affirmed. 

Quitman  Brown,  tor  plaintiff  In  error. 
Granville  Pendleton  and  Alien  &  WdMw,  for' 

defendant  in  error. 

THOMSON,  J.  W.  a  Griffby  brought  salt 
b^ore  a  Justice  of  the  peace  against  Q.  B. 
Vaughn  to  recover  damages  for  injuries  to  real 
estate.  Tbe  case  went  from  tbe  Justice  to  tlie 
county  court,  where  the  plaintiff  had  Judgmexu. 
The  defendant  prosecutes  error. 

On  January  15,  1893,  William  Cox  conveyed 
tbe  land  to  J.  J.  Grigsby  in  trust  to  secure  tlie 
payment  of  f  150  to  the  plaintiff.  At  the  time 
of  the  execution  of  tbe  trust  deed  there  was  a 
windmill  on  the  laud,  which  had  been  sold  by 
the  defendant  to  Cox.  On  .the  Slst  of  March, 
1804,— more  than  a  year  after  the  trust  deed 
was  given,— the  defendant  received  from  Cox 
a  chattel  mortgage  on  the  windmill,  to  secure 
the  payment  on  the  lat  day  of  October,  1894^ 
of  the  balance  of  the  purchase  money.  D^ault 
having  been  made  by  Oox,  the  defendant  took 
possession  of  the  windmill,  and  removed  It 
CixHn  the  farm,  WwlTnlpg  title  under  his  chattel 
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luortsage.  The  plalntUTs  dBbn  li  that  the 
mill  was  part  of  the  realty.  We  think  it  dear- 
ly shown  hy  the  evidence  that  the  mill  waa  af- 
fixed to  the  Boll  In  such  manner  that,  taking 
Into  coDddOTatlon  tbe  porpoee  at  Its  erection, 
It  was  Incorpuated  Into  the  freehold,  and  pass- 
ed with  the  land.  It  was  conreyed  tbe 
trust  deed,  and,  as  against  the  rights  acquired 
that  Instmment,  Oie  chattel  mortgage,  sob- 
sequraitly  executed,  k  InettectlTe. 

It  la  contended  tot  tbe  defendant  that  the 
Justice  had  no  Jurisdiction  to  hear  and  deter- 
mine the  controversy,  because  title  to  real  es- 
tate was  Involved.  The  statute  prorides  that 
"If.  In  any  action  before  a  Justice  of  tbe  peace, 
relating  to  real  estate,  It  shall  appear  that  the 
title  or  boundaries  are  In  dilute,  tbe  Justice 
shall  certuy  the  cause,  and  transmit  the  pa- 
pers to  tbe  district  court  of  tbe  same  county." 
Gen.  St.  p.  618.  It  Is  argued  for  the  defendant 
ttiat,  as  the  plaintiff  claimed  tbe  windmill  as 
real  estate,  and  the  defendant  claimed  It  as 
personal  property,  therefore  the  title  to  real  es- 
tate was  In  dispute.  We  do  not  think  that 
tbe  controversy  over  the  character  of  this  prop- 
erty involved  a  dispute  concerning  title  to  real 
estate  within  the  meaning  of  the  law.  Cox's 
title  to  the  land  Is  not  questioned,  nor  la  It 
denied  that  he  conveyed  his  title  to  the  trus- 
tee. The  queatlon  was  whether,  as  between 
mortgagor  and  mortgagee,  the  mill  was  so  at- 
tached to  the  land  as  to  be  part  of  it;  In 
other  words,  whether  the  windmill  was  per- 
sonal property  or  real  eatate.  lu  our  opin- 
ion, the  obJ«:tion  to  the  Jurisdiction  Is  not 
wen  tali  en. 

Prior  to  tbe  commencemeut  of  this  suit,  pro- 
ceediugs  had  been  instituted  for  the  foreclo- 
sure of  the  trust  deed,  aud  some  days  before 
tbe  Justice  rendered  bis  Judgment  foreclosure 
bad  been  perfected,  the  property  sold,  and  a  deed 
executed  to  the  purchaser.  The  plaintiff  was 
the  highest  and  best  bidder  at  the  sale,  and 
it  was  struck  off  to  tiim  for  ^50.  At  the  time 
the  suit  was  commenced  the  plaintiff  liad 
neither  title  nor  possession.  The  title  was  In 
the  trustee,  the  possession  was  In  Cox,  and 
the  plaintiff  was  simply  a  boieficlaiy,  en- 
titled, if  his  debt  was  not  paid  by  Cox,  to 
cause  the  land  to  be  subjected  to  Its  payment. 
If,  therefore^  this  were  an  action  of  trespass 
qnare  dausum  fregit.  It  could  not  be  main- 
tained. Railroad  Co.  v.  Beshoar,  8  Colo.  32, 
5  Fac.  639;  Gooding  v.  Shea,  103  Mass.  360. 
But  a  suit  may  be  maintained  by  a  mortgagee, 
or  a  benefldary  In  a  trust  deed,  for  an  injury 
done  to  his  security.  He  need  not  have  pos- 
session, or  right  to  possession,  of  the  land. 
His  right  of  action  grows  out  of  the  impair- 
ment of  his  secui-ity.  Gooding  v.  Shea,  supra; 
Chouteau  v.  Bonghtou,  100  Mo.  406,  13  S.  W. 
877.  This  suit  was  commenced  before  a  Jus- 
tice of  the  peace.  There  were,  therefore,  no 
written  pleadings,  and  the  nature  of  tbe  ac- 
tion must  be  determined  from  the  evidence. 
We  think  tbe  evidence  warranted  tbe  Judg- 
munt.  The  land  sold  for  ^,—$100  lees  than 
the  priudpal  of  the  debt.  The  removal  of  the 
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windmill  reduced  the  security  upon  which  tbe 
plaintiff  relied  by  an  amount  equal  to  the 
value  of  the  mill  at  the  time  of  Its  lemovaL 
That  value  tbe  court  found  to  be  |75.  The 
loss  sustained  by  the  plaintiff  was,  therefore, 
$75,  and  the  Judgment  glveu  for  that  amount 
must  be  affirmed.  Afflmmd. 


FITZHUGH  V.  SPEAB. 

(Court  of  Appeals  of  Colorado.    Oct  12,  1896.) 

QansB  FOB  Nobserx  Stook  —  Sionbd  bt  Onb 
Pabit— Parol  Eviobncb— I^tsTKccrtoMs. 

In  an  action  for  nurseiy  stock  furnished  <a 
an  order  signed  by  the  hrxyer  only,  poarible  error 
In  charging  that  the  order  formed  the  contract  be- 
tween the  parties,  and  was  the  only  means  of  as- 
certaining the  agreement,  waa  cured  by  the  fur- 
ther Instruction  that,  the  order  bdng  fUent  as 
to  the  place  where  the  stock  waa  to  have  been 
grown,  tbia  might  be  shown  by  parol)  the  prin- 
cipal defense  having  lieen  placed  on  this  issue, 
and  all  evidence  offibed  thereon  havbig  been  ad- 
mitted. 

Aiq)eal  from  BH  Paso  county  court 

Action  by  George  J.  Spear  against  Mts.  H.  M. 

FItzliugh  for  a  balance  due  for  nursery  stock. 

From  a  Judgment  in  favor  of  itlalntUE,  defendant 

app^ia.  Affirmed. 
George  Q.  Ridmiraid,  fbr  aiqiKllant 

REED,  P.  J.  Appellee  (plaintiff  belowO,  a 
nurseryman,  l)rou|^t  suit  before  a  Justice  of  the 
peace  to  recover  a  balance  dahned  to  be  due 
for  nursery  stock  so'd  and  delivered.  A  trial 
was  bad.  with  Judgment  for  the  defendant  (aj^ 
pdlant),  an  appeal  taken  to  the  county  court,  a 
trial  had  to  a  Jmy,  verdict  for  ttu  plaintiff  for 
$24.80,  Judgment  upon  the  verdict,  and  an  appeal 
to  this  court.  Thae  Is  no  appearance  for  tbe 
appellee.  There  are  12  errors  assigned,  of  which 
the  eleventh  is  as  follows:  "That  tbe  court  err- 
ed In  giving  instructions  numbered  from  1  to  12, 
inclusive."  This  is  the  only  error  of  the  sukkm- 
ed  12  relied  upon  for  reversal,  and  is  confined 
to  the  first  part  ot  tlie  third  hiatructlon.  The 
argument  la  confined  to  tills  third  Instruction, 
which  is  as  follows:  "Tlie  contract  between  the 
parties  Is  contained  In  a  partly-iulnted  order 
signed  by  tbe  defendant,  and  addressed  to  the 
idalntiff,  which  has  been  introduced  In  evidence 
and  maii:ed  'Plaintlfrs  Exhibit  A.*  With  re- 
gard to  this  contract,  you  are  Instructed,  as  a 
matter  at  law,  that  all  oral  negotiations  or  stipu- 
lations between  the  parties  which  preceded  or 
accompanied  the  execution  of  the  Instrument  are 
to  be  regarded  as  merged  in  it,  and  tbe  written 
instrument  Is  to  be  treated  as  the  exclusive  In- 
strument of  ascertaining  the  agreement  by  which 
the  contractors  bound  themselves.  Where 
is  any  ambiguity  apparent  upon  the  face  of  a 
written  Instrument,  the  Jury  may  take  into  con- 
sideration the  oral  testimony  Introduced  for  the 
purpose  <tf  explaining  that  ambiguity.  There  is 
an  apparent  ambiguity  in  this  contract,  as  to  the 
place  from  which  tbe  trees  were  to  be  dug,  and 
the  Jury  may  determine  from  the  testimony 
whether  or  not  it  was  agreed  tietween  plaintiff's 
agent  and  the  defendant  that  the  trees  and  nura* 
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ery  ttocfr  toeDttoned  In  the  contract  were  to  be 
dug  or  grown  Id  Colorado  or  elsCTrtiere.'*  Upon 
tbe  trial  b  paper  was  tntrodaced  lo  erldence, 
signed  tiy  tbe  appellent,  but  not  bj  app^ee, 
and  on  examtnatlon  proves  to  be  an  order  for 
tbe  Durserr  stock  purrbaned.  wttb  tbe  prices  cai^ 
rled  out.  tbe  wbote  bill  purchased  amotmtlng  to 
S20.  This  Is  the  paper  called  a  "contract"  in 
the  Instruction.  If  a  contract  at  all.  It  was  cer- 
tainly unilateral,— was  only  tbe  contract  of  ap- 
pellant. Connequently  tbe  first  part  of  tbe  in- 
Btmctlon.  If  taken  alone,  would  be  mlaleadlng 
and  erroneous;  but  the  Instruction  must  be  tak- 
en as  a  whole,  and  the  latter  part  modifies  the 
former  and  renders  It  Innocuous.  The  court 
charged  that,  where  there  was  ary  aniblgultj 
apparent  jpon  the  face  of  a  written  InstruiDent, 
tbe  ambiguity  migtit  be  explained  by  oral  testi- 
DKiny.  He  stated  that  there  was  an  apparent 
ambiguity  in  the  contract,  aa  to  the  place  frooi 
wlilcb  the  trees  were  to  be  dvg,  and  wheth»  by 
the  agreement  the  tr(%8  were  to  be  those  grown 
In  Colorado  or  elsewhere  was  a  fact  tbe  Jury 
were  to  find  from  the  eviience.  The  coDti;act 
in  that  respect  could  hardly  be  called  ambiguous, 
as  it  contained  nothing  on  the  subject  whatever. 
Consequently  the  court  was  correct  in  suiimltting 
to  ttie  Jury  the  questions  as  to  what  tbe  contract 
of  appellee  was  Anatyaed,  tbe  Instruction 
would  appear  to  be  that  If  the  written  contract 
was  tUMmblgu^ms  It  would  be  coBclnsIve  In  Itself, 
but  being  ambijarooaB  It  was  iBcondaaln,  wad 
tbe  fact  must  be  found  from  tbe  evidence.  On 
examination  of  tbe  UB  of  excei^lona,  I  find  the 
prlndpel  defense  coDslsted  In  the  (Halm  that  tbe 
agreement  was  that  the  sfoek  rtioald  be  Ootondo 
gn  wn,  whereas  tbe  stocfc  delivered  was  from  the 
interior  of  Nebraska;  but  tbe  court  aAnitted  all 
the  evidence  oflF^^  In  regard  to  the  contract, 
also  ctHialderabte  eridence  in  regard  to  tbe  eom- 
pnrative  oterita  of  the  stoc^  from  ttie  two  locali- 
ties. Then,  the  oourt  bavlng  cterged  tike  jury- 
in  the  latter  part  of  tbe  instmctloD  that  the  fact 
vust  be  determined  from  tbe  evidence,  regard- 
less of  the  contract,  I  cannot  see  that  tbe  ap- 
pellant was  Injured  or  the  jury  misled  by  tbe 
first  part.  Tt  Is  tme.  the  first  mlgtit  have  been 
safely  omitted,  and  might  be,  iSke  tbe  charge 
made  against  tbe  paper,  rather  amblgooos,  had 
tbe  Jury  not  In  tbe  latter  ctaose,  been  charged 
to  disregard  It.  Tbe  Jury  erldently  foiud  from 
the  evidence  either  that  It  was  not  the  contract, 
or  that  tf  tt  was  It  was  Immaterial,  or  tbe  Jury 
may  have  found,  as  there  was  evidence  to  sup- 
port such  a  finding,  ttiat  appellant  knowing  that 
the  trees  were  not  Ctriurado  but  Nebra^  grown, 
and  having  protested  a<^lnst  receiving  them  for 
that  reason  at  first  and  having  afterwards  em- 
ployed the  agent  wito  whom  she  dealt  to  set  the 
tn»PB  out  upon  her  premises.  It  was  a  waiver  of 
the  former  objection,  and  an  acceptance  with 
full  knowledge  of  the  fact  relied  upon  as  a  de- 
fense. Tbe  supposed  error  In  the  instruction 
being  the  only  one  relied  upon,  and  appeDant 
having  been  allowed  great  latitude  In  evidence 
upon  tbe  trial,  the  verdict  of  the  Jury  and  Judg- 
ment of  tbe  court  will  not  be  disturbed.  Ai- 
fltmed. 


GIFyOBD  V.  OALLAWAT.  Oovnt» 
Treasnrer. 

(Ooort  of  Aivaato  ot  Cokcado.  Oct  12,  1886.> 
Taxis  am  FaaaoiiiL  PaoFn-nr— Linr--Bui.  Es- 

TATB— FlUOH  IkCDMBNAMOB— FUOaiTIES, 

Under  Geo.  St.  i  2818,  which  declares  id 
terms  that  all  t£xes  shall  be  levied  at  a  fixed 
date,  and  shall  t>e  a  peipetuaj  lieo  upon  all  land 
subject  to  taaatioD  nDtii  the  taxee  and  penalty 
It  ooid,  aii  aKNlified  sections  2819  et  seq., 
wbieh  make  taxes  levied  and  assesned  upon  per- 
soual  property  a  li^o  oq  the  property  against  which 
the  taxes  ore  ossemed,  and  give  the  oountiet 
power  to  pratPCt  tbemiielves  distraint. — none 
of  which,  oowever.  contain  an  express  declara- 
tion that  the  taxes  aball  be  a  lies  superior  to  all 
antec-eilent  incumbrauceB, — tazea  levied  afcaiost 
the  personal  prtqyertr  of  an  owner  sabeequeut  to 
the  execution  ot  an  ineoiBlsEaiKe  on  land  in  &iror 
of  a  third  party  ars  not  a  lien  aiverior  la  right  to 
that  security. 

larsor  to  dtatzlct  oonrb  Xontnwe  0001117. 
PeUtloB  br  Jtamea  If.  Olfford  for  a  writ  of 

»waiy4«m^a  U  OOIDpel  D.         QtUawaT,  OOWtX 

tnasorev  of  UoatroM  counljr,  to  raoelv*  a  deft- 
nite  som  nmnnwiil  aa  taxes  00  certain  ceaJ  es- 
tate, and  Inne  a  nscaiiit  aa  foe  all  tba  taxes 
aoKtsed.  Fnim  a  JudoDMiit  in  favor  oC  de- 
fendant, pi#iiiM*  tarings  error.  Beveraed. 

The  matters  presented  by  tbis  record  are 
raised  Yjy  tbe  demurrer  of  Callaway,  the  coun- 
ty treasurer  of  Montrose  county,  to  a  com- 
plaint filed  by  Gilford  to  obtain  a  mandamus 
to  compel  the  treasurer  to  receive  the  definite 
sum  of  $3ttS.30,  wiAch  was  the  amount  of  the 
taxes  levied  on  cntaln  real  property,  and  to 
Issne  a  receipt  as  for  all  the  taxes  assessed. 
Tbe  substantial  all^tlMts  with  which  we  are 
concerned  are,  g^ieraUy,  tbe  plalntlfTs  owner- 
ship of  certain  property  In  Uontrose  county; 
that  title  was  acquired  by  a  foreclosure  00 
the  9th  of  September,  1883.  of  a  deed  of  trust 
theretofore  executed  by  tbe  then  owner,  David 
Wood,  on  the  Ist  of  April,  1869.  The  assess- 
ment and  levy  of  taxes  for  tbe  year  1891  In  tbe 
sum  of  $303.30  was  stated,  together  with  the 
plaintiflTs  tender  of  the  sum  requisite  to  Uqnl- 
date  them.  The  tender  was  refused,  altbongh 
It  was  said  to  be  the  flill  amount  of  the  taxes 
assessed  against  the  property,  and  tbe  treas- 
urer demanded  the  farther  sum  of  1299.30. 
which  was  the  amount  of  taxes  levied  on  the 
personal  property  of  David  Wood  for  the  year 
1891.  Tbe  dispute  between  the  owner  and 
the  treasurer  led  to  the  sale  of  tbe  propferty. 
which  was  recorded  in  the  treasnrer'e  records 
of  Montrose  county,  and  constltoted  a  dond 
on  the  title.  The  plaintiff's  wllllDgnees  to  pay 
tbe  taxes  levied  against  tbe  realty  was  char- 
ged, and  such  other  avmnents  made  as  were 
essential  to  esttibllsh  the  plaintlCTa  cause  of 
action.  If  any  he  had.  The  controvert  Is  over 
the  mattw  of  the  Hen  for  personal  taxes  on 
realty.  To  bring  the  matter  In  Issue  out  clear- 
ly, the  statutes  which  control  it  moat  be  stat- 
ed. As  in  most  states,  the  legislature  has  at- 
tempted to  provide  for  and  regulate  tbe  collec- 
tion of  all  taxes.  Tbe  only  enactments  em- 
bracing tbis  subject  are  the  following: 
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Section  2818:  "All  taxM  shall  be  levied  fDE 
the  fiscal  fear  ending  NoTember  thirty  (30) 
(thlrtletb)  In  eftch  year,  and  ahaU  be  a  per- 
petual lloi  apon  all  real  estate  aubject  to 
taxation.  tmtU  aueb  taxea  and  any  penalty, 
charges  and  Interest  which  have  accrued  ther^ 
on,  shall  be  paid;  and  any  property,  real  or 
personal,  which  has  by  mistate  or  ov^lght 
been  omitted  from  the  tax  Uat  for  any  year 
or  years,  ahall  be  subject  to  aBseasment  for  all 
back  taxea  property  chargeable  thereon.** 

Section  2819:  **AU  taxes  levied  or  assessed 
upon  personal  property  of  any  Iclnd  whatso- 
ever, shall  be  and  remain  a  perpetual  lien 
upon  the  property  so  levied  upon,  untU  the 
whole  amount  of  such  tax  la  paid;  and  if  sncb 
tax  shall  not  be  paid  on  or  before  the  first 
day  of  January  next  succeeding  each  levy,  it 
la  hereby  made  tbe  duty  of  the  county  treas- 
to  collect  the  same  by  distress  and  sale 
of  any  of  tbe  pmonal  propwty  so  taxed,  or  of 
any  other  personal  property  of  the  person  as- 
sessed; and  If  such  property  so  taxed,  cr  any 
part  thereof,  shall  have  been  removed  from 
tba  county  wherein  the  same  w*»  taxed,  or  Is 
•o  conditioned  that  th*  treasurer  cannot  find 
or  obtain  tb*  nme,  then  tbe  county  treas- 
tirer  shall  sue  tbe  person  ao  taxed.  In  ao  ac- 
tion of  debt  beAu*  any  court  of  bis  county  hav< 
lag  Jurlsdletloa;  and  upon  tbe  trial  of  any 
■Dcfa  cause  the  tax  roll  or  a  certlflcata  from  the 
couty  treasursr  of  tbe  amount  of  auch  tax, 
and  that  the  same  Is  not  paid,  shall  be  prima 
fftcle  evMence  that  ttw  amount  dalmad  Is  due 
and  onpald,  and  may  obtain  a  judgment  tor 
tbe  amonat  af  aacb  tax,  togKber  with  all  coeta, 
Intcwit  and  cbamaa  t hereon,  and  may  have 
ezecvdon  tkarefor  agalnat  any  of  tbe  property, 
real  or  personal,  of  soch  person:  inrovided. 
bowever,  that  noChlUK  In  this  section  shall  be 
■0  cMwtrued  aa  to  prevent  tlie  treasurer  trom 
dlatraint  and  sale  of  soch  property,  as  pro* 
vlded  ta  sectkoi  flfty*«Ix  of  this  act,  dm  to 
operate  as  a  cbanst  or  npeal  ti  MCdDR  ten 
of  this  act" 

Section  288T:  "No  persona]  demand  of  taxes 
ahaD  be  ncceesaiy;  but  it  la  the  duty  of  every 
person  subject  to  taxation  to  attend  at  tbe 
office  of  the  treasurer,  between  the  first  day  of 
November  and  tbe  thirtieth  day  of  December 
of  each  year,  and  pay  hie  taxea;  and  If  any 
person  shall  Deglect  or  fall  to  pay  sncb  tax.  un< 
til  after  tbe  thirtieth  day  of  December  follow* 
kng  the  levy  of  tbe  aaioe,  the  treasurer  may 
make  the  sanie  by  diatrena  and  sale  of  any  d 
blB  personal  prapefty." 

SectloB  281)0:  "If  tbe  treasurer  has  reason 
to  bdlleve  ttiat  any  person  diarged  with  taxell 
npon  pefsonal  propoiy  la  about  to  remove 
mxA  property  from  tbs  eonnty,  or  to  s^l, 
tiansfer,  assign,  convey  or  conceal,  or  othnv 
wise  dispose  of  tbe  same,  or  to  cause  tbe 
same  to  be  done,  sncb  treasurer  may  at  any 
time  after  such  taxes  are  due  proceed  to  col- 
lect the  same,  with  costs  and  cbarjies,  by  dis- 
tress and  sale  of  any  peraonal  property  of 
such  person  in  the  manner  provided  In  this 
act." 


Section  2912:  m«  ooonty  treasurer  shall, 

before  tbe  twentieth  day  of  Afwll  in  each  year, 
make  out  a  list  of  all  lands  and  town  lott 
subject  to  sale,  describing  such  lands  and  town 
tots  as  the  same  are  described  on  the  tax  roll, 
with  an  acoonipanylng  notice  stating  that  s* 
much  of  each  tract  at  land  or  town  lot  de- 
scribed in  sold  list  as  maybe  necessary  for  that 
purpose,  will,  on  a  day  specified  thereafter,  ani 
the  next  succeeding  days,  be  sold  by  blm  at 
public  auction  at  tbe  county  treaaorer'B  ef- 
flce,  for  the  taxes  and  cbarges  thereon,  and 
taxes  and  charges  assessed  against  the  owner 
thereof  for  personal  property."  Tlien  follows 
the  form  ot  the  list  with  a  genenl  difectlon  in 
regard  to  tbe  giving  of  Mtice  of  tin  pnfaUcar 
tlon  of  the  tax  list 

AD  the  general  details  to  be  ofeoerved  by  the 
trea  rarer  In  enforcing  tbe  collection  and  pay- 
ment of  delinquent  taxes  are  provided  for  in 
tbe  statute.  These  need  oet  be  aotteed,  for 
tbe  case  Is  not  at  all  d^ieodent  ea  the  proceed- 
ings taken  by  tbe  treaaarer,  nor  are  bis  acts 
questioned  because  of  any  irregutarltiea..  The 
demurrer  was  atmaliwd,  and  emr  la  proae- 
cuted. 

Blacft  &  CatUn,  for  plalntUT  In  error.  John 
Gray,  for  defendants  la  error.  Talbot,  Deol- 
son  A  Wadlciy  awt  BdwanI  D.  Upbaai,  uoM 

ciuiee. 

BISSELL,  3.  (after  stetlng  tbe  facts).  The 
Issue  between  the  taxpayer  and  the  authori- 
ties is  very  shandy  defined.  The  trcamrer  In- 
slsta  tbe  statutea  make  an  pemonal  taxes  a 
lien  on  realty  which  is  supertor  to  any  other 
Incurobntnce,  and  to  all  classes  of  securities, 
whether  prior  in  time  or  »obse(TDent  In  tha 
Mai  argument  as  well  as  hi  tbe  briefs  counsel 
have  discussed  not  oidy  tbe  Cfuestlon  which 
le  necessarllj  involved,  but  also  tbe  genenl 
propoertloQ  reftpectlng  the  existence  or  non- 
existence of  a  Den  on  realty  for  personal  taxes. 
It  is  quite  possible,  under  seme  etrcnmstanaea 
we  might  feel  comp^ed  to  disease  and  de- 
cide It.  Possibly  tbe  detennlnntlon  ef  tbls 
queetlon  would  be  quite  as  satteOwtoiy  ar  tiie 
settlement  of  tbe  prpclse  Issue.  But  ovr  con- 
duslons  t^especting  the  partlpular  maitter  pre- 
sented will  wholly  adjudtcate  tbe  case,  and 
we  do  not  feel  quite  at  liberty  to  pursue  the 
other  line  of  Inquhy,  notwlthstandtag  tte  very 
great  public  Importance  and  tbe  general  Inteiv 
est  manifested  respecting  It  Wherever  eovrm 
depart  from  the  lines  which  must  be  necessari- 
ly fbllowed,  somewhat  of  tbe  binding  force  of 
tbe  opiDhH)  Is  deetn^ed  the  suggestion  that 
tbe  matter  la  In  reality  obiter  to  tbe  decision^ 
even  though  therein  might  be  found  a  very 
BUbstanttaU  basis  on  wbicb  to  rest  It  We 
ther^re  leave  this  matter  of  tbe  general  Hen 
for  personalty  taxes  midetermlned.  Whatever 
appears  to  be  a  discussion  <rf  this  question 
must  be  taken  as  limited  to  the  one  thing  de- 
cided, and  that  Is  that  taxes  levied  agatnat 
the  personal  property  of  an  owner  aabaequem 
to  tbe  exeeutlai  of  an  Ineiunbruce  oa  lanA: 
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Id  favor  of  a  third  party  eie  not  &  lien  superior 
in  right  to  that  security.  The  fundamental 
right  of  all  goTemments  to  levy  taxes  is  unl- 
versally  recognized.  The  power  Is  broad 
enough  to  Include  authority  to  make  the  taxes 
a  lien  which  shall  override  any  other  security 
or  Incumbrance,  whether  created  anterior  to 
the  levy,  or  subsequent  to  the  assessment. 
To  ascertain  whether  it  has  been  exercised  In 
any  given  case,  we  most  resort  to  the  partic- 
ular legislation  respecting  it  In  the  Jurisdic- 
tion wherein  the  lien  Is  asserted.  In  the  at>- 
sence  of  legislation,  the  state  must  first  look 
to  the  personal  property  of  the  taxpayer  for 
the  satisfaction  of  Its  Imposts,  and  only  resort 
to  the  land  when  that  remedy  has  been  fully 
exhausted.  1  Blackw.  Tax  Titles,  c.  9,  S  JtiO 
et  seq.;  Pettit  v.  Black,  8  Neb.  52;  Abbott  v. 
Edgerton,  58  Ind.  196;  Johnson  y.  Hahn,  4 
Keb.  139.  In  no  general  sense  are  these  au- 
thorities applicable,  because  there  is  affirma- 
tive legislation  on  the  subject  Under  some 
conditions  taxes  are  a  lien  oo  realty,  but  tb^ 
have  this  force  because  of  the  enactments. 
Legislation  directly  charging  the  realty  is  pre- 
requisite to  its  existence;  without  It,  taxes  are 
not  thus  collectible,  either  as  against  the  own- 
■er  or  an  Incumbrancer.  Meriwether  v.  Gar- 
rett ICffi  U.  S.  472;  Heine  v.  Gommlssloner^ 
19  Wall.  666;  Xodon  t.  Cltr  M  Brenham.  67 
Tex.  666. 

Power  being  conceded,  and  legislation  directed 
to  that  &xA  In  force,  we  are  next  to  determine 
the  extent  and  scope  of  the  statutes  relating  to 
the  subject.  Rules  for  the  construction  of  stat- 
utes are  of  such  an  elastic  character,  and  so  gen- 
«rally  applied  with  reference  to  fbe  subject-mat- 
ter, and  ttie  end  to  be  accomplished,  ttiat  It  Is 
always  a  difficult  and  a  delicate  ta^  to  use 
t«ins  which  In  strict  precision  shall  exactly  ex- 
press what  must  control  the  courts  in  the  exer^ 
<SBe  of  tbetr  functions.  The  constructlan  of 
revenue  laws  has  been  the  subject  of  many  Ju- 
dicial determinations,  and  has  occupied  the  at- 
tention of  learned  writers.  They  universally 
agree  that  special  consideration  must  be  given 
to  the  purposes  for  which  such  laws  are  enacted. 
Tbey  are  Intended  to  provide  the  revenues  which 
are  essential  to  govermnental  existence.  In 
construing  sucli  laws,  great  care  must  be  taken. 
not  only  to  secure  to  the  government  wbAt  is 
essential,  and  prevent  the  taxpayer  from  escap- 
ing the  bmdea  Jtistly  laid  on  him,  but  also  to 
see  that  the  citizen's  property  is  not  taken  unless 
It  is  subject  to  the  tax.  On  this  general  basis 
the  courts  have  declared  that  revenne  statutes 
nuist  be  strictly  construed,  and  the  words  used 
taken  according  to  their  natural  and  obrlons  im- 
port. This  will  give  the  government  the  amplest 
power  to  effectuate  its  objects,  and  relieve  the 
citizen  from  all  unjust  burdens.  This  Is  equl- 
taUe  to  the  government,  and  It  is  fair  to  the 
citizen.  The  construction  Is  sometimes  termed 
strict  and  at  other  times  the  rule  Is  said  to 
requhs  an  Interpretation  which  shall  favor  the 
public.  As  put  by  one  learned  author:  "Whoi 
there  Is  any  amUgulty  found,  the  construction 
must  be  In  favor  of  the  public,  because  It  to  a 


genraal  rule  that  where  the  pnbBe  are  to  be 
diarged  with  the  burden,  the  Intention  of  the 
legislature  to  hnpwe  that  burden  must  be  ex- 
plicitly and  distinctly  shown."  Potter,  I>war. 
St.  p.  255.  This  Lb  in  harmony  with  the  adjudi- 
cated cases  and  the  opinions  at  text  writers. 
Cooley,  Tax'n,  c.  9;  Suth.  SL  Const  c.  14;  Hub- 
bcrd  V.  Bralnard,  35  Conn.  663.  The  principle 
has  been  clearly  recognized  by  oar  stqpreme  court 
Oomer  v.  Chaffee,  6  Colo.  314;  Aggers  v.  Peo- 
ple, 20  Colo.  348,  38  Pac.  3S6.  Many  of  the 
difficulties  which  oUgfat  otherwise  attwid  the 
construction  of  the  statutes  are  therefore  very 
largely  removed.  The  defendants  In  error  tdy 
chiefly  on  the  general  pbiaseology  ca  section  2818 
of  the  Greneial  Statutes  quoted  in  the  statemoit 
Its  language  Is  comprehensive  and  significant 
and  In  terms  declares  that  all  taxes  shall  be  lev- 
led  at  a  fixed  date,  and  shall  be  a  perpetual  lien 
upon  all  real  estate  subject  to  taxation  tmtll 
the  taxes  and  penalty  are  paid.  The  plalntltC 
In  error  contends  that  It  was  the  purpose  of  the 
legislature  to  provide  only  Oiat  the  taxes  on  any 
piece  of  real^  should  be  a  lien  on  It  until  it 
was  paid.  The  county  insists  that  toe  section 
Is  an  evident  expression  ot  the  teglalatlve  intait 
to  make  taxes  of  all  descriptions;,  whether  on 
realty  or  personalty,  a  lien  on  the  lands  of  the 
person  against  wfacan  the  taxes  are  assessed. 
We  need  not  decide  which  ctmstruction  Is  le- 
gitimate, nor  whether  only  those  taxes  are  a  lien 
which  are  levied  on  a  particular  piece  of  land, 
nor  whether,  under  any  other  drcomstances, 
like  those  which  would  be  present  If  the  person- 
alty against  which  the  taxes  were  levied  had 
been  removed  trcHu  the  county  or  the  state, 
whereby  the  government  was  liable  to  loae  Its 
revenues,  the  tax  would  be  a  Uen  on  realty,  be- 
cause no  such  case  is  [nresented.  Furtbennore, 
the  subsequent  section  compeiB  a  differort  con- 
clusion with  reference  to  the  prtori^  of  tBe  In- 
cumbrance. According  to  section  2819,  taxes 
levied  and  assessed  iqwn  personal  propaty  are 
a  lien  tipon  the  property  against  which  the  taxes 
are  assessed.  If  the  taxes  be  not  paid  by  the 
date  named,  the  treasurer  Is  by  that  and  subse- 
quent sections  authorized  to  proceed  to  coDect 
them  by  a  distraint  of  the  personal  property  on 
which  the  lien  exists.  The  right  the  treas- 
urer to  distrain  extends  not  only  to  a  seizure  at 
the  time  Oie  taxes  are  due,  but  be  may  at  any 
time  after  the  taxes  are  assessed.  If  be  ap[»e- 
bends  danger  of  loss,  proceed  to  seise  and  seU 
the  property  on  whkdi  the  statute  has  given  a 
Uen.  So  broad  is  this  power,  and  so  ample  for 
the  purposes  of  protecting  the  goveniment  that 
it  may  well  be  doubted  whether.  In  any  case, 
personalty  taxes  may  be  charged  as  a  Uen  on 
land.  But  we  do  not  InteaxI  to  expnea  an  au- 
thoritative opinion  on  that  subject  We  simply 
bold  that  where  the  language  is  not  direct  posi- 
tive, and  speaflc.  It  cannot  be  held  to  create  a 
lien  on  land  for  taxes  which  is  superior  to  ante- 
cedent Incumbrances.  Such  a  constroctlon 
would  unjustly  destroy  the  security;  It  would 
annul  the  most  solemn  asitracts;  It  would  take 
one  man's  property  to  p^  anotliN  man's  debt 
for  the  citizen  who  takes  the  incumbrance  ante- 
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cedent  to  the  lery  acquires  a  vested  Interest  in 
tbe  propertyt  wlildi  can  only  be  taken  away 
from  Um  I7  tbe  ezerdae  ot  some  j/oynr  wblcb 
has  been  directly  conferred  by  a  legislative  act 
The  subject  has  been  exhaustively  discussed  in 
many  cases,  and  the  role  which  we  announce 
has  received  the  approval  of  most  courts  la 
v'blch  the  question  has  been  considered.  State 
V.  Mayor,  etc,  of  Newaife,  42  N.  J.  Law,  38; 
Miller  T.  Anderson,  1  S.  D.  539,  47  N.  W.  957; 
Gomdej'a  Aipeal,  27  Pa.  St.  ;  BIbblns  v. 
Olark,  90  Iowa.  230,  67  N.  W.  884.  and  59  N. 
W.  290;  Cooper  t.  Corbin.  106  HI.  224.  Some 
states  have  statutes  .^Ich  dlrecUy  provide  that 
the  lien  fbr  tasea  shall  be  superior  to  all  other 
eluitges  and  incumtnancea  and  securities.  Where- 
erer  there  la  such  legldatkm.  it  Is  always  con- 
ceded to  have  the  force  and  effect  contended  for 
tbe  defendant  hi  amc,  and  to  give  tbe  gov- 
ernment a  hen  siverlor  to  that  ^ch  tbe  dtizen 
ticl^  Tirtoe  of  the  prior  Incumbrance.  Such 
leglalatlon  would  not  be  lUConstltutlonaL  Qov- 
ermnental  necessities  must  be  permitted  to  over- 
tide  Individual  equities,  and  ttie  sovereignty 
must  be  accorded  tbe  broadest  powen  for  the 
conservation*  of  Its  own  existence.  We  have 
been  referred  to  no  case  irtilch  extends  the  Uen 
beyond  what  is  deemed  to  be  the  neceaniy  and 
iuevltaUe  Import  of  the  language  used  the 
leglslatute.  Some  decisions  undoubtedly  hold 
general  language  wUch  makes  all  taxes  a  Uen 
broad  enough  to  give'  tiie  state  a  lien  on  real 
estate  for  the  taxes  inqwsed  on  personalty.  The 
authorities  are  not  hi  haxmcniy,  and  the  courts— 
aa  notably  hi  lomi— have  not  always  adhered  to 
their  first  ImpresBlona.  We  are  less  embarrassed 
In  this  matter,  becauae  tbe  general  phraseology 
of  section  2818  most  be  held  to  be  modified  by 
tiie  langnage  of  the  subsequent  sections,  and 
the  evident  pnipose  of  the  l^cislature.  Coun- 
ties have  fun  authority  and  power  to  iirotect 
thnnselves  by  the  process  of  dstralnt,  and  by 
flie  Imnder  authority  givea  them,  in  case  of  an- 
ticipated danger,  to  seize  the  properly  on  which 
tbe  taxes  have  been  levied.  In  tbe  absence  of 
a  ffirect  act  declaring  that  the  taxes  shall  be  a 
Uen  superior  to  all  antecedent  hununtnancea,  we 
do  not  believe  thsae  revenue  laws  can  be  held 
to  cut  out  and  destroy  the  contractnal  rights  ac- 
quired by  tbe  third  person  wbo  la  under  no  ot>- 
llgatlan  to  pay  tbe  tax.  This  construction  is 
fully  supported  by  the  authorities,  protects  the 
hOTerelg^ty  In  the  collection  of  Its  dues,  and  tbe 
citizen  Id  the  enjc^ment  of  his  rights.  We  have 
been  referred  to  a  case  ]n  the  11th  Colorado 
(Liulmer  Coun^  v.  National  State  Bank,  11 
Coio.  564,  10  Fac.  637),  ytbere  tbe  bank  at- 
tempted to  recover  from  the  county  money  pre- 
viously paid  to  redeem  certain  proper^  from  a 
tax  sale.  Tbe  court  held  the  payment  volun- 
tary, and  the  money  not  recoveiaUe.  At  tbe 
conclusion  of  the  ophd<ui  refezenoe  was  made 
tc-  sectlim  2912  of  the  statutes,  which  authorizes 
the  sale  of  land  fOr  taxes  and  for  the  taxes  as- 
sessed against  tbe  owner  of  peisonal  property. 
The  statute  seems  to  have  been  attached  1^ 
counsel  for  uncertainty,  and  as  agahut  public 
polky.   The  court  dedares  the  contentions  not 


to  be  wefi  founded,  but  does  not  attempt  to  con- 
strue ttie  statute,  declare  its  force,  or  Ita  op- 
erative effect.  Possibly  the  opinion  lends  some 
support  to  the  theory  contended  for  by  &e  de- 
ft-ndaut  In  error,  Init,  if  ttiat  Is  its  necessary 
ccnstmctlon,  this  decision  In  no  manner  con- 
flicts vrith  it  We  have  expressly  declared  our 
intention  not  to  decide  tbe  existence  or  non- 
existence of  a  lien  on  realty  for  personal  taxes, 
except  In  so  far  as  we  are  compelled  to  decide 
It  in  order  to  hold,  as  we  do,  that  the  lien.  If  It 
does  exist,  Is  hiferior  to  that  of  an  antecedent 
Incumbrance.  The  ruling  of  tbe  court  below  oa 
demnrrer  Is  not  In  accord  with  these  views,  and 
the  lodgment  wHI  accordingly  be  reversed.  Be- 
versed. 


BOARD  OF  COM'RS  OF  EL  PASO 
COUNTY  T.  FINCH. 
(Court  of  Appeals  of  Colorado.    Oct.  12,  1896.> 
Schools  —  Codhtt  SuPBRurTSTtDSMT  —  Dbputt — 

ColfPBXSATION. 

1.  Mills'  Ann.  St.  3981,  provides  that,  if  for 
any  cause  tiie  county  superintendent  is  unable  to 
attend  to  the  duties  of  his  office,  he  may  appoint 
a  d^uty,  who  may  exercise  all  the  functions  of 
the  superintendent,  "but  such  deputy  shall  draw 
no  salary  from  tht>  public  fund:  provided  that 
tbe  superintendent  may  receive  a  per  diem  for  the 
service  of  such  depu^";  and  section  3989  pro- 
vides that  for  the  time  necessari^  qient  in  the 
diecharffe  of  his  duty  the  snpenntcsideiit  shall 
receive  $5  per  day.  add,  that  the  deputy  waa-t» 
be  paid  by  the  superintendent. 

2.  Lows  1891,  p.  312,  |  14,  providing  a  salary 
for  county  superintendents  of  schools,  as  com- 
pensation tor  their  services,  and  making  no  pro* 
vision  for  fees,  assistance,  or  incidental  expeoiws^ 
repeals  any  statutory  inroviskins  anthoridng  the 
superintendent  to  hhe  a  d^ty  at  the  expense  of 
the  county. 

Appeal  from  district  court,  El  Paso  county. 

Action  tty  Clarence  O.  Finch  against  the 
board  of  county  commissioners  of  El  Paso  coun- 
ty. Judgment  for  ^IntUf.  Defendant  ap- 
peals. Reversed. 

On  January  9,  1894,  iwpeiUee  became  county- 
superintendent  of  public  schools  of  El  Paao 
county.  On  January  10, 1894,  he  appolnOd  his 
wife  d^ty  siqierintendait  On  October  1, 
1894,  appellee  filed  with  tbe  county  commlssloo- 
ers  the  following  bill: 

"County  of  El  Paso  to  Clarence  O.  Finch,  Dr. 


EzpenseH  vlBiting  schools   f  25  90 

Services  of  deputy: 

July,  20  days,  at  |3.50   70  00 

Aug.,  15  days,  at  |3.50   52  50 

Sept,  IS  days,  at  fS.60   63  00 


Total  $211  40^ 


—And  by  the  board  disallowed  October  5th. 
On  January  15,  1805,  he  filed  tbe  foUowlng  biU: 

"Coanty  of  EI  Pnso  to  Clarence  O.  Finch,  Dr. 


Services  of  deputy: 

Aug.  1.  July,  20  days  $  70  00 

Sept  1.  August  15  days   62  50 

Oct.  1.  Sept.,  18  days   03  00 

Nov.  1.  Oct,  27  days   94  00 

Dec.  1.  Nov.,  26  days   91  OO 

Jan.  1.  Dec.,  24  days   84  00 


Total   «46B  OQT 
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— WUch  «u  disallowed  Felxnair  7,  1895.  Up 
tbli  date  It  appears  tbat  no  dalm  for  seir- 
Icee  of  the  d^ty  from  Januaiy  10th  to  July 
had  been  made  or  bill  presented  to  the  board 
of  commlsrionera.  On  Fdbruaiy  20,  1895,  a 
WU  was  filed,  coaunendng  at  the  date  of  the 
•IipoimmeDt  of  the  deputy  and  ending  with  ttie 
yrar.  em  bracing  the  two  fonner  bilto  from  July 
to  December.  On  same  date  the  entire  WU 
iras  rejected  by  the  county  commlsBloDen.  An 
Appeal  was  taken  from  the  deddon  of  the  board 
of  county  comintesloners  to  the  district  court  of 
El  Paso  county.  On  the  4th  day  of  Mardi, 
a  trial  ma  |iad  to  the  court  without  a 
Jary;  a  flndlivr  aeainst  the  county  for  the  serv- 
ices of  the  deputy,  amountinfi  to  J087.  The  fur- 
ther Item  of  the'  accomit  of  $76.90  for  expenses 
of  rlsitlng  schooto  was  rejected.  The  board  of 
cf'Quty  commlsslonen  appealed  to  this  court 
from  sDCh  jud^ent. 

Pearl  S.  Eln:^  T.  B.  Stoart,  and  Chas.  A. 
Murray,  for  appeUant  J.  K.  Ooudy.  for  appel- 
lee. 

nEKD,  P.  X  (after  atatlnff  the  facts).  The 
Qiie!(t<on  squarely  presented  In  this  case  Is: 
Under  the  atatutes  In  force  Janrary.  18!H.  had. 
tte  county  superintendent  of  public  Instmctlon 
anthorlty  to  appoint  and  maintain  a  permanent 
^iputy  In  his  office  to  assist  him  In  hia  duties, 
and  ehaiKe  and  collect  fees  from  the  county  for 
the  Pervlcea  of  such  d^putyf  It  appears  that 
ai^Uee  was  the  first  to  assume  tiic  rlftht  to 
appr<tnt  ft  permanent  deputy  In  the  county  of 
KI  Paso,  and  that  be  derided  upon  the  authority 
to  do  so,  and  the  necessity  for  snob  action,  be- 
fore entering  upon  the  duties  of  his  ofBce,  as  be 
entered  the  ofllee  January  9th  and  appointed 
his  wife  on  tlte  10th.  The  eouTity  commission- 
ers denied  such  authority,  and  rejected  all  bills 
presented  for  such  services.  The  court  held.  In 
effect,  that  the  appointment  of  the  dq;)uty  was 
a  matter  of  dlscretbm  vftth  the  county  superln- 
tendpnt;  tint  he  was  to  dedde  upon  the  neces- 
sity of  such  appointment,  and  hi?  decision  was 
eoncimlTC.  Tbe  laiqni^  tjt  the  conn's  find- 
IiMT  Is:  "Whe*  the  eoonty  snperlntendent  pr&- 
snited  an  ttemtofd  MB  ftv  the  serrloes  of  such 
deputy,  duly  verified.  It  became  the  duty  of  tte 
commlastoiieTB  to  examine  the  bill;  and,  as  no 
stated  par  dlen  for  the  SOTlcea  of  a  d^ty  la 
fixed.  It  became  their  duty  to  fix  a  reasonable 
par  dirai  for  b«4i  nrrtces,  and  If  the  per  diem 
dmrged  was  reasonable  tbe  bill  diould  have 
been  a^jproved,"— divesting  the  comndssloners 
of  nil  power  In  the  premises  except  as  to  tbe 
amount  of  compensation  to  wbldi  the  deputy 
was  entitled,  making  tbe  payment  of  some  rea- 
sonable per  die  n  corapeufntion  obligatoTy. 

It  ta  contended  by  counsel  for  appellee  that 
the  provisions  of  the  statute  In  force  prior  to 
1881  In  r^rd  to  the  appointment  and  com- 
I>ensatloii  of  a  deputy  were  not  repealed  by 
the  act  of  1891.  The  provisions  of  the  stat- 
ute, previous  to  the  act  of  18U1,  necessary  to 
be  considered,  are:  Section  31)79.  Mills*  Ann.  St 
*V  attasdance  upon  the  examination  at  the 


comity  seat  woifk  a  hardship  to  one  or  mm 
teachers  In  the  county,  he  may  provide  for  such 
teacher  or  teachers  to  take  the  examination  at 
some  convenient  place  under  the  direction  of  a 
deputy,  who  abaU  transmit  to  tbe  county  super- 
Intendoit  tbe  written  answers  of  each  applica- 
tion as  soon  as  the  same  examination  is  com- 
pleted. Such  deputy  shall  receive  the  sum  of 
fire  dollars  per  day  for  conducting  such  ex- 
aminations, when  soeh  examinations  are  cer- 
tified to  the  county  commissioners  by  tbe  corm- 
ty  superintendent"  Section  39H1,  Id.:  "If 
for  any  cause  the  superintendent  is  unable  to 
attend  to  the  duties  of  his  office,  he  may  ap- 
pohit  a  deputy,  who  sliall  take  the  usual  oath 
of  office,  and  who  may  exercise  all  the  func- 
tions of  tbe  county  superintendent,  bnt  such 
depnty  shall  draw  no  salary  from  the  pnWIc 
fund:  provided  that  tbe  superintendent  may 
receive  a  per  diem  for  the  service  of  such  dqn 
nty."  Section  3989,  Id.:  "Pot  the  time  neces- 
sarily spent  In  the  discharge  of  his  duty,  he 
[the  superintendent]  shall  receive  five  dollars 
per  day  and  fifteen  cents  for  each  mile  neces- 
sarily traveled  one  way.  He  shall,  as  far  as 
practicable,  render  an  Itemlaed  bill  of  his  serv- 
ices and  mQei^,"  etc. 

Before  proceeding  to  the  question  of  the  re- 
peal of  those  provisions  by  the  act  of  1891,  tt 
win  be  necessary  to  examine  them  and  ascer- 
tain under  what  drcnmstances  a  deputy  could 
be  appointed  and  how  paid.  When  It  worked 
a  liardship  upon  teachers  at  a  distance  to  at- 
tend examination  at  the  county  seat,  the  snper- 
tntendent.  In  his  discretion,  was  allowed  to  ap- 
point a  special  deputy  to  make  tbe  examina- 
tion at  a  convenient  place.  Such  deputy  was 
required  to  transmit  to  the  county  superin- 
tendent tbe  written  answers  of  each  applicant, 
makbig  the  duty  of  the  deputy  purely  dertcal, 
and  leaving  the  principal  to  dedde  upon  the 
fitness  of  the  candidate.  Such  examinations 
are  to  be  certified  by  the  superintendent  to  tbe 
county  commissioners,  who  are  required  to  al- 
low such  deputy  five  d(^rs  per  day  fior  tlie* 
services.  It  b  obvious  that  audi  compossa- 
tlott  was  to  be  paid  from  the  general  fund,  un- 
der the  control  of  the  board  of  cammiasloneis, 
and  such  board  had  no  discretion  In  regard  to 
tbe  amount  to  be  paid,  nor  tbe  necessity  for 
the  appointment;  bnt  sndi  authorization  was 
by  tbe  statute  to  be  only  temporary,  to  cover 
the  exigencies  of  tbe  occasion,  and  with  the 
dose  of  tbe  examtnattm  and  transmission  of 
tbe  written  report  his  appointment,  duties, 
and  compensation  ended. 

Section  3981:  "If  fw  any  cause  the  superin- 
tendent Is  unable  to  attend  to  the  duties  of 
his  office,  be  may  app(rint  a  deputy."  etc  There 
was  no  provl^n  for  the  appointment  of  a 
deputy  to  assist  the  superintendent  In  the  du- 
ties of  his  office.  When  tbe  superintendent 
was  "unable"  he  was  allowed  to  appoint  a  dep- 
uty !n  his  place  and  stead,  and,  having  tak- 
en the  oath  of  ofllce  required,  be  was,  as  to 
the  administration  of  the  duties  of  the  office 
and  as  to  the  public,  the  county  superintend- 
ent, and  Us  offldal  acts  entitled  to  the  same 
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recognition  and  coDsideratlon  as  those  at  bis 
iniQClpol,  when  admlnlstertiig  tbe  office.  But 
here  It  Btops,  for  It  1b  especially  prDTide<i, 
"Sucb  deputy  shall  draw  no  salaiy  from  the 
public  fnod."  Oonsequently,  the  appointment, 
compensation,  and  payment  of  the  deputy  were 
matters  In  which  the  board  at  cnonty  commiB- 
Blooera  had  no  discretion  or  biterest  whatever. 
There  was  no  provision  for  the  payment  from 
the  county  fund  of  the  deputy,  nor  any  provi- 
sion for  the  payment  of  two  persons.  The 
deputy  was  employed  and  paid  by  the  super- 
intendent durlne  his  disability,  and  conld  only 
perform  the  duties  of  superintendent  during 
such  disability;  and  the  statute  mi^ee  no  pro- 
vision for  any  payment  to  the  deputy,  but  ex- 
pressly provides  that  the  Bupetlntendent  shall 
recdve  his  own  per  diem  oompensatkm,  as  pro- 
Tided  in  the  next  sectitni,  for  the  service  of 
his  deputy  in  bis  plane,  dorlng  his  Incapacity 
to  perform  the  duties^  Under  the  statutes  re- 
Ued  upon  there  Is  no  authority  to  MUploy  a 
d^uty  to  be  paid  by  tbe  ctfunty,  except  for 
brief  periods,  and  for  a  tempomry,  specific 
duty<  and  the  emi^t^ment  of  any  otbw  deputy 
to  be  paid  from  the  public  fund  la  expressly 
prohibited  by  section  3881.  Even  wfaen  una- 
ble to  perform  the  duties  of  his  office  the 
county  superintendent  most  emplar  and  pay 
tbe  deputy,  and  the  only  compensation  for  ad- 
mlnlstrBting  the  office  was  the  five  dollars  a 
day  provided  by  the  statute.  I  must  conclude 
that  evea  under  the  former  statute,  upon  which 
aiHKllee  reUes,  there  was  no  antborlly  to  en>- 
idoy  a  deputy  to  be  paid  1^  the  county  com- 
misstonera  from  tbe  public  fund  under  tiaelr 
contra 

In  1891  the  lefrtslature  deemed  It  advisable 
to  make  certain  offices  salaried  instead  of  fee 
offices,  depending  upon  tbe  duties  performed. 
Amons  these  was  tbe  office  of  county  superin- 
tendent of  Bcbools.  In  section  14  of  tbe  act 
(Sess.  Laws  ISOl,  p.  312)  It  Is  provided:  "Coun- 
ty superintendents  of  schools  •  •  •  shall 
receive  tbe  following  compenssttlon  for  tbetr 
services  to  be  paid  quarterly  out  of  tbe  coun- 
ty trearery,  to  wit,  *  •  •.  In  counties  of  tbe 
second  dass  the  sum  of  twenty-flve  hundred 
dollars."  Bl  Paso  coimty  was  by  the  act,  in 
sectkm  1,  made  second  class.  "Section  36.  AU 
acta  and  parts  of  acts  Inconslatmt  with  the  pro- 
Tlslons  of  this  act  are  hereby  rcfMaled."  Then 
is  no  iffwtslon  fw  the  emtrioyment  of  a  deputy. 
The  learned  district  Jud^e  held  tbe  appohit- 
ment  of  a  deputy  In  the  discretion  of  the  super- 
intendent. He  undoubtedly  had  the  rtfcht  to 
apptrint  a  deputy  if  he  saw  fit.  The  question 
is  not  tQ  regard  to  hto  right  to  ai^lnt,  but  in 
refiard  to  tbe  payment  of  such  deputy.  The 
suit  was  brought  to  compel  tbe  couoty  commta- 
•loners  to  pay  from  tbe  public  fund.  In  the 
statute  rdied  upon  by  fq«)eUee  and  the  court, 
the  court.  In  cittng  the  provisions  of  secdon 
8981,  overlooked  and  failed  to  dte  the  Impor- 
tant clause,  "but  such  deputy  shall  draw  no 
sataiy  irom  the  pnUlc  fond."  It  Is  clear,  from 
the  exprem  laufpiage  at  the  statutes,  that  the 
sum  of  92,000  was  to  be  tbe  conytoisatlon  for 


ttie  perft>nnance  of  tbe  entire  duties  of  the  of- 
fice; there  being  no  jnovlsion  for  fees,  assist- 
ance, or  Incidental  eq>enses.  Oonsequently, 
an  administration  that  Involved  greater  ex- 
pense, or  paymrat  of  any  greater  sum  from  the 
ooun^  tressuiy,  was  <^early  Impliedly  forbid- 
den, and  any  provision  of  the  former  law  that 
miglit  be  construed  as  authority  to  onpluy  at 
the  expense  of  the  county  was,  In  so  many 
words,  repealed.  As  shown  above,  tbe  only  pro- 
vlsloa  for  employment  of  a  deputy  to  l>e  paid 
from  the  public  fund  was  that  for  the  examina- 
tion of  teachers  at  a  distance  ft*om  the  county 
seat  That,  as  fhr  as  the  payment  was  con- 
cerned, was  Inconsistent  with  the  later  act, 
and  was  r^>ealed  hy  the  act  of  1891.  That  the 
$2,600  per  annum  was  Intended  by  the  legisla- 
ture as  tbe  entire  compensation  appears  to 
have  been  partially  recoRUlsed  by  the  learned 
court  in  hie  decision.  In  the  former  stotuie 
it  was  provided  that  the  superintendent  should 
receive  "fifteen  cents  for  each  mile  necessarily 
traveled  one  way."  This  was  held  to  have 
been  rQ>ealed,— a  clear  recognition  of  the  fact 
that  the  salaiy  was  to  be  the  only  compensation. 
Why  this  should  be  regarded  as  rep^ed.  and 
other  far  more  questlcaiatfle  prorlaicniB  retained, 
I  cannot  understand. 

Upon  tbe  trial,  testimony  was  allowed  to 
show  the  necessity  of  a  deputy.  Assistance 
may  have  been  necessary,  but  if  such  was  the 
fact  It  was  clearly  the  intention  of  the  leglRla- 
ture  that  It  should  be  paid  by  the  superin- 
tendent from  his  saiaiy.  There  Is  no  provi- 
sion for  tbe  payment  for  the  administration  of 
the  office,  by  the  coram issl oners,  of  any  amount 
except  the  salary,  which  is  to  be  paid  quarterly. 
The  question  of  help  In  the  office,  and  necessi- 
ty, are  not  filctors  In  the  controversy.  The 
county  commissioners  are  not  invested  with 
any  discretion  in  regard  to  the  disbursement 
of  funds  Intrusted  to  them.  They  can  only  be 
applied  as  directed  by  law.  For  any  unwar- 
ranted use  of  county  money  without  legal  au- 
fbortty,  they  would  be  responsible  Individual- 
ly. It  follows  that  the  county  commissioners 
were  warranted  In  rejecting  the  bills  and  re- 
fusing payment.  To  give  the  statute  any  oth- 
er comttmction  would  place  any  county  In  the 
state  within  the  control  of  the  county  super- 
InteDdent,  He  could  decide  upon  the  neces- 
sity, and  swear  to  It  ff  necessary,  and  his  con- 
clusion be  final;  and  in  the  e:terclse  of  what 
was  held  to  be  discretionary  he  could  aprwint 
a  deputy  to  transact  the  business,  who  would, 
upon  the  certificate  of  the  superintendent,  re- 
ceive his  pay  direct  from  the  county  treasury, 
and  such  certificate  would  be  conclusive  upon 
the  commissioners,  and  divest  them  of  the  con- 
trol of  county  money  to  the  extent  of  the 
amount  appropriated  by  the  superintendent 
It  would  enable  an  unGcmpulous  officer  to  em- 
ploy a  deputy  to  do  the  woriE,  who  should  be 
paid  from  the  public  ftmd  on  his  order,  while 
he  drew  his  salary  quarterly  for  performing 
such  duties.  If  such  is  the  law,  the  paasass 
of  the  Isw  of  1891  by  the  legislature  ttt  coireel 
former  abuses  was  a  great  mistaka. 
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One  pertinent  fact  Imtnght  out  opon  the  trial 
was  that  although  appellee  decided  In  adrance 
of  the  necessity  of  a  deputy,  and  ai^olnted  his 
wife  on  the  second  day  of  his  incumbency,  he 
did  not  at  that  time,  nor  for  months  after,  put 
the  construction  upon  the  law  afterwards 
adopted.  Although  the  deputy  was  ^ipcUnted 
Januaiy  10. 1894,  no  bill  was  presented  or  pay- 
ment demanded  for  h^  serrtces  for  the  first 
six  months,  until  Febmaty  20, 1895,  when  suit 
was  brought  On  October  1,  1894,  a  bill  was 
presented  for  the  months  of  July,  August,  and 
September;  on  Januaiy  15, 1885,  a  copy  of  the 
former  bill,  to  which  was  added  the  months  of 
October,  November,  and  December,  the  whole 
amount  claimed  being  $455.  Afterwards,  as 
stated,  a  bill  was  put  in  for  (987,  embracing 
the  services  for  the  first  six  months.  The  ex- 
planation hi  the  testimony  of  ai^llee  was: 
"I  put  in  a  bill  for  July,  August,  and  Septem- 
ber. I  did  not  file  one  for  the  preceding 
months.  I  do  not  know  why  I  did  not.  The 
deputy  was  employed  on  those  days  piior  to 
the  lat  of  July  the  same  as  after  the  Ist  day 
of  July.  •  •  ♦  I  wUl  say  I  did  not  do  It 
because  I  did  not  think  the  board  would  al- 
low it,  and  I  bad  not  made  up  my  mind  to 
sue."  Although  concIuslTe  of  nothing.  It  is 
very  suggestive.  No  bill  was  presented  or  claim 
made  for  services  untU  October  Ist,  when  nine 
months  of  the  year  were  gone.  The  Judgment 
of  the  district  court  must  be  reversed,  and 
cause  remanded,  with  InstructtonB  to  dismiss 
the  suit  Judgment  reversed. 


MOUNT  LINCOLN  COAL  CO.  v.  LANE. 

(Supreme  Court  of  Colorado.    S^.  21,  1896.) 

Sals— EviDBKOB. 

L  In  an  action  for  price,  the  purchase,  tlhoofdi 
denied  by  defendant.  Is  snffideotly  shown 
evidence  that  the  bill  of  sale,  signed  by  tiie  ven- 
der alone,  was  placed  In  escrow,  with  menuuranda 
as  to  the  manner  of  payments,  that  a  payment 
was  made  by  defendant  in  accordance  therewith, 
and  that  he  took  possession  and  mortgaged  the 
^«perty. 

2.  In  an  acdoo  for  price,  the  nurdiaBe  bein^ 
denied  by  defendant,  evldenee  of  the  ezecntion  by 
him  of  a  mmlgage  on  the  propoty  to  admissible 
to  prove  the  sale. 

Appeal  from  district  court.  Mesa  county. 

Action  by  James  V.  Lane  against  the  Mount 
Lincoln  Goal  Company.  There  was  a  Judgment 
for  plaintiff,  and  defendant  aiipeals.  Modi- 
fled. 

Bnddln,  Stsley  A  Safley,  for  appellant  H. 
T.  Sale  and  W.  J.  Thomas,  for  appellee. 

HATT,  0.  J.  This  suit  was  Instituted 
James  V.  I^e,  appellee,  against  the  Mount 
Lincoln  Coal  Company,  to  recover  an  alleged 
balance  due  upon  the  purchase  price  of  a  one- 
tUrd  interest  in  certain  coal  mine  Improve- 
ments, consisting  of  buildings,  coal  cars, 
tracks,  mining  tools,  and  other  personal  prop- 
erty used  In  working  the  Mount  Lincoln  Coal 
Mlna^  In  Heaa  ooun^,  Colo.   An  attachment 


in  aid  was  sued  ont  at  the  time  of  the  institu- 
tion of  the  atdt  As  grounds  of  attachment, 
it  was  aD^^  in  the  affidavit,  that  the  money 
was  ova^ue  on  a  contract  in  writing;  second, 
that  the  defendant  had  failed  and  refused  to 
pay  the  price  or  value  of  certain  described 
property,  which  it  should  have  paid  for  at  the 
time  of  the  delivery  thereof.  Tlie  issue  hav- 
ing been  formed  by  a  traverse  of  these  grounds 
of  attachment  It  was  tried  by  the  court  with- 
out the  intervention  of  a  Juiy.  The  trial  of 
this  issue  resulted  In  a  finding  for  the  defend- 
ant, but  the  court  allowed  the  idalntifr  to 
amend  his  affidavit  by  Inserting  an  additional 
ground  of  attachment,  viz.  that  the  defendant 
was  Indebted  to  the  plaintiff  upon  an  overcrae 
book  account  We  have  examined  the  record 
carefully,  and  find  no  evidence  In  support  of 
tbls  ground  of  attachment  There  is  nothing 
to  show  that  the  defendant  was  Indebted  to 
the  plaintiff  on  an  overdue  book  account  and, 
there  being  no  evidence  to  establish  any  of 
the  grounds  relied  upon,  the  attachment  sbould 
have  been  dissolved.  It  is  therefore  unnec- 
essary to  consider  the  effect  of  the  amend- 
ments of  1894  to  the  attachment  act,  although 
the  same  went  into  effect  prior  to  the  rendi- 
tion of  the  Judgment  in  this  cause.  The  ef- 
fect of  such  amendments  has  not  been  argued, 
and  will  not  be  determined  in  this  proceed- 
ing. 

The  action  Is  based  upon  an  Instrument  in 
writing  designated  as  a  "quitclaim  deed,"  but 
In  fact  It  is  a  bill  of  sale,  executed  by  James 
v.  Lane  and  others  to  the  Mount  Lincoln  Coal 
Company.  This  instrument  was  [daced  In  es- 
crow, with  a  raemonmdum  as  to  the  manner 
in  which  the  payments  were  to  be  made.  As 
neither  of  these  papers  was  signed  by  the 
Mount  Lincoln  Gtwl  Company,  the  company 
was,  perhaps,  not  bound  to  pay  the  purchase 
price;  but  the  evidence  shows  that  the  bill 
of  sale  was  placed  In  escrow  by  the  vendors 
at  the  instance  of  the  Mount  Lincoln  Coal 
Company,  and  afterwards  this  company  paid 
$600  to  Lane  upon  the  purchase  price,  ac- 
cording to  the  escrow  instructions.  The  evi- 
dence fnrther  shows  that  appellant  took  pos- 
session of  the  property  described  in  these  pa- 
pers, and  has  retained  the  same  from  the  date 
of  the  bill  of  sale  to  the  time  of  the  trial  in 
the  district  court.  It  Is  fnrther  shown  that 
its  officers  and  agents  repeatedly  promised  to 
pay  the  balance  of  the  purchase  price.  In 
these  circumstances,  the  flndim;  of  the  district 
court  that  the  company  was  liable  cannot  be 
disturbed.  In  fact  a  reading  of  the  record 
in  this  cause  convinces  us  tliat  the  defendant 
is  endeavoring  to  keep  this  property  without 
paying  the  consideration  for  the  sune. 

A  number  of  assignments  of  error  are  based 
upon  the  admission  at  testimony  for  plalntlfl, 
but  only  one  of  these  Is  of  sufficient  importance 
to  require  consideration.  After  the  company 
had  taken  possession  of  the  property  descrlbied 
In  the  bUl  of  sale,  it  executed  a  mortgage 
thereon  to  third  parties.  Evidence  of  this 
mortgage  was  pn^rly  admitted,  the  claim  of 
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the  defendant  being  that  It  bad  never  pur- 
chased the  property  In  controTersr.  Tbe  mort- 
gage was  competent  evidence  to  overthrow 
[his  claim.  The  defendant  In  mortgaging  this 
property,  exercised  a  right  only  consistent  with 
ownership;  boice  the  evidence  was  material 
and  competent  to  show  that  tbe  defendant 
claimed  to  be  the  owner  of  the  property.  For 
the  reasons  given,  the  judgment  of  the  district 
court  sustaining  tbe  attachment  is  reversed, 
and  tbe  Judgment  on  tbe  meiltfl  affirmed. 
Jodsment  modlflM. 


CONTINBINTAL  DIVIDB  MINZMO  INV. 

CX).  V.  BLILBY. 
(Supreme  Court  of  Ccdorado.    Oct  10,  1806.) 
Pakthbrship— AcoouHTinn  bstwibit  Paktmhs 
Plbadikb— Hivi^vo  Partxbrshif— COH- 

VBKSIOIT— MBAflURK  OF  DAMAOBB. 

1.  A  bill  tqr  a  partner  for  an  accounting  b  oot 
iuBuffideDt  by  reason  of  the  raniasion  of  an  offer 
therein  to  p»  any  babmoe  that  m^  be  found  doe 
from  plaintiff  to  defendant  on  such  accounting. 

2.  Where  one  of  two  partners  In  a  mining  lease 
surrenders  it  before  Its  expiration,  and  takes  an- 
other to  himself  alone,  the  new  lease,  aa  to  the 
other  partnet,  will  be  held  to  be  a  continuation 
of  tbe  old. 

3.  The  Aict  that  one  partner  in  a  mlniu  lease 
failed  for  90  days  to  pay  his  proportion  of  me  ex- 
pense of  working  the  property  does  not  work 
a  forfeiture  of  hu  interest  in  the  partnership,  in 
tbe  absence  of  any  proceeding  to  tnat  end. 

4.  The  measure  of  damages  for  the  conversion 
of  the  stock  of  a  corporation  Is  its  value  at  the 
time  of  the  conversion,  with  legal  interest. 

5.  The  value  tt  the  stock  of  a  corporation  at  a 
particular  time  may  be  established  ay  the  testi- 
mony of  brokers,  showing  the  prices  at  which 
actual  sales  In  tbe  open  market  won  made  at 
such  time. 

6.  The  commeDcement  of  an  action  for  an  ac- 
counting by  one  partner  against  bis  co-partner  in 
possession  of  the  firm  property  is  equivalent  to 
a  demand  by  plaintiff  for  his  share  ta  such  prop- 
erty, and  defendant,  who  resists  recovery,  wul 
be  trented  as  having  converted  it  at  sain  time, 
and  hekl  liable  for  its  value. 

Appeal  from  district  conrt,  PItfeIn  county. 

Action  by  Alexander  BUley  asstklnst  the  Con- 
tinental Divide  Mlnbig  Investment  Company. 
Jadgment  for  pUUntifr,  and  defendant  appeals. 
Affirmed. 

This  action  was  instituted  by  appellee,  Alex- 
ander BUley,  against  the  Continental  Divide 
Mining  Investment  Company,  for  an  account- 
ing of  a  mining  partnership  between  appel- 
lant appellee,  and  others  in  a  lease  and  op- 
tion to  purchase  certain  mining  property  In 
Roaring  FoiIe  mining  district  Pltktn  county, 
Colo.  In  the  winter  of  1S87  and  1888  one  B. 
Clark  WheelM"  was  In  possession  of  the  Bush- 
wbadcer  and  Alpine  lode-mining  claims,  under 
a  lease  from  tbe  then  owners  of  the  property. 
This  lease,  by  Its  terms,  was  to  expire  on  tbe 
10th  day  of  September.  1887;  but  before  the 
appellee  acquired  anyrlglitsla  Itltwas  amend- 
ed so  as  to  run  for  six  months  after  tbe  dis- 
covery of  pay  ore  in  the  propaty.  Some  time 
Jn  1888  the  Continental  Divide  Mining  Invest- 
ment Oompany,  the  present  appellant,  was  or- 
ganized as  a  corporation  by  Mr.  Wheeler,  who 


was  at  all  times  hereinafter  moitloned  Us 
president  and  general  manager.  In  March, 
1888,  Mr.  Wheeler  conveyed  to  this  corpji-a- 
tlon  the  lease  In  question,  and  all  his  right 
title,  and  interest  In  tbe  properties  covered  by 
tbe  lease.  Thereafter,  and  on  tbe  28th  day 
of  April,  1888,  appellant  conveyed  to  appellee 
a  oue-flftieth  interest  In  tbe  Alpine  and  Bush- 
whacker mining  claims,  and  a  one  thirty-sec- 
ond Interest  in  other  prop»tiee.  This  trans- 
action was  witnessed  1^  the  following  written 
Instrument,  which  was  duly  recorded:  "Tbij 
assignment  of  interest  In  bond  and  lease  ma  le 
this  28th  day  of  AprQ,  A.  D.  1888,  between 
tbe  Continental  Divide  Mining  Investment 
Company,  of  the  first  part,  and  Alex.  Blilcy, 
of  tbe  second  part  witnesaetb:  That  the 
party  of  the  fii-st  part  for  and  In  consideration 
ot  tbe  sum  of  seven  hundred  dollars,  to  it  ^aid 
by  the  said  party  of  the  second  part  the  re- 
ceipt whereof  Is  hereby  ax^owledged,  has 
sold  and  assigned  to  said  party  of  tbe  second 
inrt  an  tmdivlded  one  thirty-second  interest  in 
a  certain  lease  and  bond  on  the  Iowa,  JopUu, 
and  Cascade  claims,  made  April  8th,  18S7,  by 
John  Harklns  et  al.  to  Vincent  Johnson,  and 
an  undivided  one-fiftieth  interest  In  a  certain 
lease  and  bond  on  tbe  Alpine  and  Bushwhack- 
er lode-mlnlng  claims,  made   ,  1887,  by 

W.  E.  Stone  et  aL  to  B.  Clark  Wheeler. 
Signed,  sealed,  and  ddlvexed  on  the  day  first 
above  written."  The  appellant  with  appellee 
and  other  parties,  continued  work  tmder  ilio 
lease  until  the  20th  day  of  August  1889,  when 
pay  ore  was  discovered  In  the  property.  Oie 
tc  the  value  of  (40,000  was  taken  out  aud 
marketed  between  the  date  of  discovery  ind 
the  first  of  tbe  succeeding  month  of  April.  In 
December,  1889,  when  tbe  lease,  by  Its  terms, 
had  several  months  yet  to  run,  tbe  appellant, 
together  with  all  other  parties  Interested  In  the 
lease,  except  appellee,  surrendered  up  said 
lease  for  cancellation;  and  on  tbe  same  day 
the  own^  of  the  property  made  a  new  lease 
for  the  term  of  six  months  to  the  Continental 
Divide  Mining  Investment  Company  aloue. 
This  company  continued  to  extract  ore  from 
the  property  until  tbe  month  of  April  follow- 
ing, when  tbe  Bushwhadcer  Mining  Company 
was  organized  by  Mr.  Wbeelo*  and  others,  to 
which  company  appellant  conveyed  tbe  lease, 
iMisebold,  and  all  other  interests  held  by  it  In 
tbe  Bushwhacker  and  Alpine  claims.  I'hc 
Bushwbadier  Mining  Company  was  caplttl- 
ized  at  2,000,000  shares  of  the  par  value  of  one 
dollar  per  share.  1,690,000  shares  of  lliis 
stock  were  named  In  tbe  Instrument  as  the 
consideration  for  tbe  conveyance  from  the  Con- 
tinental Divide  Mining  Investment  Company, 
as  aforesaid.  Of  this  amount,  1,090,000  shares 
were  given  to  tbe  other  i>artles,  or  used  as 
treasury  stock,  leaving  a  balance  of  600.000 
stiares  to  the  grantor.  It  appears  that  appel- 
lee paid  his  share  of  all  expenses  Incurred  in 
the  operation  of  tbe  properties  under  the  lease, 
until  some  time  In  the  month  of  June,  lb£»; 
but  from  .Time  until  August  20tb— the  date 
when  jiuv  ore  was  discovered— appellee  waa  m 
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defoult  Upoe  tliese  tacts  the  coart  fotmd 
that  a  partnerabip  existed  between  the  parties, 
and  ordered  an  acconutlng.  The  referee  ap- 
pointed to  take  the  account  found  that  the 
amoont  of  caah  received  from  sales  of  ore  lud 
sales  of  the  property  balanced  the  disburse- 
ments made  appellant  under  the  lease  and 
the  amount  paid  as  the  purchase  price  andf>r 
the  varlons  bonds  and  options.  The  referee 
further  found  that  the  Bushwhacker  stock  re- 
ceived appellant  was  the  profits  of  *he 
partnership.  This  amounted  to  600,000  shared, 
of  which  one-fiftieth,  or  12.000  shares,  was 
found  to  be  the  property  of  appellee.  No  de- 
mand having  been  made  tbr  this  stock  prior  to 
the  Institution  of  tbia  suit,  the  commence- 
ment of  the  action  was  treated  by  the  dlstrlot 
conrt  as  such  a  demand,  and  the  coaverrton  of 
the  stodt  fixed  as  of  April,  18U1.  Upon  evi- 
dence adduced,  the  referee  found  the  n»rket 
value  of  the  stodc  at  36  crats  per  share.  He 
further  found  that  appellee  had  expended  $105, 
wbich  amount  he  was  entitled  to  recover.  Un 
these  findings  final  Judgment  was  rendered  for 
the  sum  at  f4,80I>.  To  reverse  this  Judgment 
ttw  cause  la  broD^t  here  by  appellee. 

Wnuam  CBrien,  for  appeUant.  Downlns, 
Stlnscm  ft  McNalr,  for  appeUet. 

HATT.  a  J.  {after  stating  the  fHts).  There 
are  13  asalgnmenta  of  error  In  the  record.  Fol- 
lowing the  order  of  the  argmnent  of  counsd, 
we  shall  first  consider  the  last  aasigninent  of 
error,  to  wit,  that  the  ameaided  complaint  does 
not  state  facts  sufficient  to  constitute  a  cause  of 
actloa  The  particolar  defect  pointed  out  is 
the  omission  of  an  allegation  to  the  effect  that 
plaintiff  offered  to  pay  his  one-fiftieth  part  of 
the  purchase  price  fixed  by  the  bond  for  the 
transfer  of  tlu;  property  to  defendant.  It  sp- 
pears  to  have  been  at  one  time  necessary.  In  a 
suit  for  an  accounting  between  partners,  to 
state  In  the  bill  an  offer  on  the  part  of  the 
plaintiff  to  do  ecpilty,  in  the  nature  of  an  aver- 
ment of  his  wil)ln,^eas  to  pay  any  balance  that 
might  be  ftmnd  due  the  defendant  from  hhu; 
but  under  our  practice  a  bill  Is  not  defective  be- 
cause such  an  averment  Is  omitted.  Craig  v. 
Chandler,  0  Colo.  543. 

The  first,  second,  and  third  assigmnrnts  of 
error  are  next  ai^fued  by  counsel.  These  as- 
signments of  error  bring  up  for  rerlew  the  rul- 
ing of  the  district  court  In  rejecting  eertahi  evi- 
dence offered  for  the  purpose  of  showing  that 
the  new  lease  and  bond  were  made  with  the 
Continental  Divide  Mining  Investment  Compa- 
ny upon  an  bidepeadent  consideration.  The  of- 
fer "jmbraced  proof  that  the  lessors  had  claimed 
n  forfeiture  of  the  prior  lease  and  bond  by  rea- 
son of  an  alleged  failure  of  the  lessee  and  bis 
assigns  to  comity  with  the  terms  and  conditions 
of  such  Instruments.  The  evidence  shn^vs  that 
the  plaintiff  and  defendant  occupied  the  rela- 
tion of  mining  partners  to  each  other.  They 
had  tngpther  oi)erated  the  lease,  appellee  con- 
tributing, from  time  to  time,  his  proportion  of 
the  expense  of  Ok  same.   The  principle  which 


requires  mining  partneis  to  exefdse  the  ntmoet 
good  Mth  In  their  dealings  inter  sese  most  be 
allied  to  the  surreoder  of  the  old  lease  and 
the  execution  of  the  new  one.  The  old  lease 
had  not  ez{dred  at  the  time  the  new  lease  was 
executed.  In  these  drcmnstancea,  the  law  re- 
gards the  new  lease  aa  a  oontlnuatloB  of,  or  as 
**grafted  on,"  the  old  lease;  and  we  think  Om 
district  court  correctly  decided  that  appdlee's  In- 
towts  continued  nnd^'the  newlease;  Ueai^icr 
V.  Reed,  14  Colo.  S3&,  24  Pae.  081;  2  Pom. 
Eq.  Jur.  {  1050;  Clegg  v.  Ftahwtck.  1  liaen. 
&  G.  208;  MltcheU  v.  Reed,  61  N.  T.  129; 
Bates,  Partn.  S  305. 

The  defendant  offered  to  prove  at  the  trial 
that  for  a  period  of  about  three  monthe  the 
plaintiff  failed  to  pay  his  proportion  ot  the  ex- 
penses of  worfclng  tbe  lease.  This  olta  was 
made  for  the  porpoae  of  showing  a  forfeltive  of 
hla  interests  In  the  lease;  but  w*  know  of  no 
principle  of  law  that  would  visit  such  a  result 
upon  a  co-partner.  It  Is  not  (3atmed  that  any 
proceedir^  w^  taken  to  have  a  forfeiture  de- 
clared, and  certainly  the  tact  that  plaintlS  fail- 
ert  to  pay  for  a  period  of  90  days  his  proportion 
of  the  expenses  did  not  wotk  a  forfeiture  of  tils 
Interest  In  the  oo-partnenh^  M eajjier  t.  Heed, 
Biqira. 

The  referee  found  that  the  ezxwnsse  of  ap^ 
atlng  the  mine  under  the  lease,  with  salaiy  of 
oftlfers,  etc..  balanced  the  receipts,  leaving  a 
new  profit  to  the  partnership  of  the  600,000 
sttares  of  Bushwhadca  stock,  as  the  net  con- 
Bideratlon  for  the  sale  to  that  company.  One- 
fiftieth  part  of  this  was  found  to  bekmg  to  ap- 
pellee. Ofcdectlon  Is  made  to  the  nature  of  the 
evidence  which  the  value  of  the  stot^  ta 
shown,  and  also  to  tbe  time  fixed  as  the  date 
of  the  conversion;  tnls  bebig  the  time  to  whlcb 
tbe  evidence  of  value  Is  directed.  There  Is 
some  conflict  In  the  evidence  as  to  ttie  value  of 
this  stock,  but  It  Is  not  contended  that  we  should 
review  the  evidence  for  the  purpose  of  substi- 
tuting the  judj^ent  of  this  court  for  that  of  tlip 
rrferee  and  nf  tbe  district  court  upon  the  weight 
of  such  evidence.  To  establish  the  value  of 
this  Btook,  plaintiff  Introduced  a  number  of 
stortibrokcrs,  who  were  actively  engaged  In  that 
bmlness  at  the  town  of  Aspen,  In  the  month  of 
April.  1891,  this  place  being  ttie  nfnrest  boal- 
nesa  place  to  the  mines.  These  stockbmkere 
were  allowed  to  Introduce  their  books,  showing 
Sales  made  by  them  during  the  month  of  ApiH. 
1S91.  With  one  firm  the  sales  recorded  were 
4  In  number,  and  with  tbe  other  21.  These 
sales  were  made  In  the  open  market,  at  various 
times  during  the  month,  the  price  of  tbe  stock 
varying  from  84  to  36  cents  per  share.  This 
evidence  was  not  only  competent,  but  tbe 
best  evidence  of  value  that  could  be  obtained 
The  stiles  were  made  In  Uocks  of  trtm  100  to 
5.000  shares,  in  the  ordinary  course  of  busInesB, 
and  furnish  competent  evidence  of  the  value  of 
the  stock.  It  was  directed  to  tbe  value  of  tbe 
stock  In  April,  1891,  upon  the  theoiy  that  the 
conversion  was  made  at  that  time.  The  fol- 
k\^■lng  rules  as  to  the  measure  of  value  of  stock 
unlawifully  converted  have  been  annoniKed 
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fron  ttane  to  time  In  different  juiladlcttons:  (1) 
The  matket  valne  of  tbe  stock  upon  the  day 
at  Qw  oniTenloii,  to  wit,  tbe  time  wbeo  ths 
owner,  beliic  entitled  to  Immediate  pooesdon  of 
the  BtoA,  demands  Oub  sama,  and  1b  zetused. 
^  In  En^^nd,  and  In  some  American  atatea, 
the  correct  measure  of  damages  has  been  de- 
clared to  be  tiie  volne  of  the  stock  at  the  time 
of  tbe  trial  (3)  The  rule  In  a  few  Jurladk- 
bODS  has  been  held  to  be  the  hitfhest  market 
falue  fit  tbe  stock  brtmen  the  date  of  the 
cmrerslon  and  Oie  time  of  flie  trlid.  Badi  of 
these  aereral  mles  finds  sagpoTt  In  the  ophi- 
ions  of  courts  of  last  resort  under  Taiylng  dr- 
comBtanees.  but  the  tendency  of  modem  ded- 
tfons  has  been  In  sivport  of  the  nde,  fixing  tbe 
neasure  of  daouges  at  the  value  of  the  stodc 
at  the  time  of  tbe  conveEsIon,  with  legal  Intwest 
added.  Oook.  Stock  ft  S.  |  581  et  aeq.  Pei^ 
hapa  exceptions  to  the  role  should  be  allowed 
m  some  cases,  but  In  this  instance  the  rule 
adopted  la  as  faTorable  to  flie  mpellant  as  the 
law  win  warrant  It  Is  not  only  sumorted  by 
tbe  weight  (tf  antiiorU7,  but  Is  ftmnded  xxpaa 
•onnd  reason.  When  a  demand  la  made  for 
stodc.  tiw  party  holding  It  Is  gtren  notice  of 
the  claim,  and  be  la  preanmaMy  awaee  of  tbe 
nine  of  tbe  stock  at  that  time,  and  knows  tbe 
axtent  of  hla  liability  hi  case  his  ttfosal  to  de- 
Hnr  tbe  stock  is  unwarranted.  In  this  case 
suit  was  commenced  and  sammons  served  in  ti>e 
montb  ot  April.  ISSL  There  being  no  other  de- 
mand  for  this  stock,  and  no  nnreaaonatde  delay 
hi  brtnaing  snlt,  tbe  commencement  of  tbe  ac- 
tion was  properly  taken  aa  the  time  of  the  eon- 
Tendon. 

Finding  no  error  In  tbe  reooid,  the  jadjsment 
of      district  court  will  be  aflirmed.  Afflnnwi. 


BOTKIN  V.  PEOPLE. 
<S1^)reme  Court  uf  Coiorado.    Oct  81,  1806.) 

Co8T»— CrimiMAL  CaSB. 

1.  In  the  absence  of  statutoir  aathorit7t  cofftn 
on  appeal  in  a  cpminat  cane  ctinoot  be  taxed 
aitainfrt  tbe  county  in  which  the  offense  was  com- 
mitted. 

2.  Code  1887,  1  407  (UiW  Ann.  St  I  971). 
■othorizinft  the  supr«ne  conrt  to  make  neceraai? 
rnles  of  practice,  and  to  enforce  oiiedience  to 
them,  does  not  inmliedly  anthoriw  tbe  bixatioD 
at  eosts  on  aineal  in  a  criminal  case  against  the 
comity  1b  whidi  tbe  offense  was  committed. 

Brror  to  district  court  Arapahoe  county. 

Application  for  taxation  of  coats  tn  supreme 
conrt  on  error  by  Robert  J.  Boykin,  an  oomie- 
tfcm  of  a  crime. 

David  Q.  Taylor  and  Victor  A,  Elliott  for 
philntlff  hi  error.  Goudy  &  Twltchell,  for 
county  commissioners  of  Arapahoe  comity. 

PER  0UIUA3L  The  plaintiff  In  emr,  aa 
defendant  below,  was  convicted  of  murder  m 
the  district  court  of  Arapahoe  county.  At  the 
April  term  of  this  conrt  the  conviction  was  set 
aside.  In  entering  up  the  Judgment  the  clerk, 
m  accordance  with  tbe  prevalltaig  practice,  m- 
duded  therein  the  costs  Incurred  by  the  de- 
fendant In  tUs  oourt  but  without  qtecl^lng 


the  amount  thereof.  Upon  picaentatkm  b!f 
plaintiff  hi  errar  of  his  bin  for  these  costs  to 
the  board  of  county  commissioners  of  Arapahoe 
county.  It  was  disallowed.  He  thereupon  made 
a  motion  in  this  court  to  retax  the  costs,  and 
to  hare  tnduded  In  the  same  certain  items 
not  theretofore  nnbraced.  This  motion  was  de- 
nied, but  the  exact  amount  of  costs  to  be  In- 
cluded In  tbe  Judgment  was  fixed  this  court, 
and  the  Judgment  as  thus  corrected  was  en- 
tered. The  board  of  county  commissioners  still 
refusmg  to  pay  these  costs,  the  parties  to  this 
sctitHi,  by  their  counsel,  stipulated  that  a  re- 
hearhc  might  tie  had,  iMilcb  was  granted,  and 
this  Is  treated  as  an  original  application  for 
an  order  to  tax  defentent^  costs.  There  is 
tbUB  presented  for  our  determination  tbe  ques- 
tion whether,  upon  the  terersal  1^  ^Is  conn 
of  a  conviction  In  a  criminal  case,  the  costs 
hscurred  the  defendant  In  the  prosecution 
of  his  action  In  this  court  can  be  taxed  and 
reoovwed  against  tin  county  of  tbe  venue 
where  the  offense  was  laid.  The  position  ot 
counsel  for  the  county  ls~F1rst,  that  the  coun- 
ty not  being  a  party  to  the  action,  no  Juf^- 
ment  of  any  kind,  In  any  event  can  be  ren< 
dered  e«abwt  tt;  second,  that  in  this  state  • 
the  costs  Inniived  by  a  deftadant  In  a  crimi- 
nal case.  In  the  prosecution  of  a  writ  of  error 
in  the  supmne  conrt.  cannot  be  taxed  dtber 
i^lnst  the  county  or  the  state. 

The  court  of  appeals.  In  an  able  opininn  by 
Mr.  Jnstk«  Thomson.  In  the  case  of  Premnnt 
Co.  V.  WOson,  8  Goto.  App.  492,  S4  Pae.  2in, 
has  held  that  there  la  no  liability  against  the 
county  for  costs  of  the  defendant  In  a  crlmlnitl 
ease  tried  tn  tbe  district  court  unless  the  de- 
fendant has  availed  himself  of  the  provlfilons 
of  section  lOOt  of  the  Reneral  Rtatutes  of  INS:^ 
(Mills'  Ann.  St.  1 1S07).  which  section,  it  may 
be  said,  la  not  applicable  here.  Coimsel  for 
idatotlff  In  error  Is  not  disposed  to  question  the 
soundness  of  that  opinion,  but  snys  that  It  la 
hiappllcable  to  the  ease  now  befnre  us.  The 
argument  la  that  althoivh  eosta  were  unknown 
to  tbe  common  law,  and  as  such  are  soloty 
the  creature  of  tbe  statuto,  and  cnnnot  be  taxed 
In  the  absence  of  a  law  so  provldliqc,  nevertiie- 
leas  the  inherent  power  of  the  supreme  comt 
to  make  necessaiy  rales  of  practice  and  to  en- 
force obedience  to  them,  reinforced  and  sanc- 
tioned as  It  1«  1v  statutes  (Mflls*  Ann.  St  I 
971;  Oode  1887, 1407),  carries  with  It  the  hn- 
pUed  power,  to  case  of  a  reversal  of  a  crfmhial 
case,  to  tex  against  the  county  to  which  the 
offense  was  committed  the  costs  incurred 
tbe  defendant  in  prosecntlng  his  suit  In  this 
court  We  fall,  bowerer,  to  see  any  distinct 
tlMi  In  principle  beTwe«i  the  case  decided  1^ 
the  court  of  appeals  and  the  one  at  bar.  The 
district  court  baa  the  same  toherent  power, 
and  also  the  same  statutoiy  power,  as  has  the 
supreme  court  for  making  rules  of  practice  and 
enforcing  oiiedleuce  to  tliem.  These  rules  of 
practice,  however,  by  express  provision  ot  the 
stotntos  cited,  must  not  be  toconsistent  with 
tbe  constltutlou  oc  statute  laws  ot  tbe  state, 
j  Tbiae  Is  no  atotuto  giving  oosta  to  a  defendant 
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m  a  case  like  tbla,  and  this  oonrt  cannot  award 
them  under  the  gnlse  of  a  power  to  prescribe 
rules  (rf  practice.  We  are  dted  to  articte  tt 
of  Bectl(Hi  9  of  the  conatltntlon.  rdatbig  to  the 
clerk  of  the  stqneme  cotirt,  whidi  prorldea  that 
bla  **dutle8  and  emolmneots  shall  be  a>  pre- 
scribed law,  and  by  the  roles  of  the  sa- 
preme  coort,"  as  conferring  a  power  broad 
enough  to  anthorlse  the  taxing  agahut  the 
county  of  Ihe  costs  of  the  dezfc  for  serrlces 
rmdered  by  him  to  a  defendant.  Section  19 
of  the  same  article  Is,  In  some  respects,  a  simi- 
lar proTlslon  ^pllcable  to  the  clerks  of  dis- 
tricts courts.  Whatever  may  be  the  proper 
construction  of  these  prorlsions  touching  the 
exclu^Teness  of  the  control  of  these  courts 
over  the  emoluments  of  their  cleifes,  we  are 
satisfied  that  the  power  of  this  court  to  mulct 
a  county  for  costs  made  by  a  defendant  In  a 
criminal  case  cannot  be  deduced  from  them. 
We  approve  of  the  decision  of  the  court  of  ap- 
poiils  above  referred  to,  and  hold  the  principle 
tttei-eof  applicable  to  the  case  which  we  are 
new  considering. 

To  the  point  that  the  county   not  being  a 
party  to  the  suit,  and  not  entitled  to  institute 

.  or  control  the  prosecution,  no  Judgment  can 
be  rendered  against  it,  we  are  cited  to  Patter- 
son V.  Officers  Court,  11  Ala.  740,  and  Edgar 
Co.  T.  Mayo,  3  Gllman,  82;  and  Vise  v.  Hamil- 
ton Co.,  19  111.  78,  which  hold  that  this  cannot 
be  done.  Aside  from  this,  this  decision  can 
safely  be  put  upon  the  broader  proposition  that, 
In  the  absence  of  a  statute  expressly  so  pro- 
viding, costs  Incurred  in  this  court  by  a  suc- 
cessful defendant  in  a  criminal  case  cannot  be 
taxed  either  against  the  county  or  the  state. 
To  this  effect  and  to  this  point  see  Franklin 
Co.  V.  Conrad,  3G  Pa.  St.  317;  Carpenter  v. 

-  People,  3  Oilman,  147;  4  Am.  &  Eng.  Bnc. 
Law,  pp.  314,  315,  323,  324,  and  cases  cited; 
Prince  T.  State,  7  Humph.  137;  Faust  v.  State, 
45  Wis.  273; ,  Noyes  v.  State,  46  Wla  250,  1 
N.  W.  1.  We  are  cited  to  no  case  holding  to 
the  contrary.  The  rule  of  this  court  which 
contemplates  the  taxation  of  costs  against  the 
unsuccessful  party  must  therefore  be  construed 
as  applicable  to  civil  cases  only.  It  may  be 
true  that  the  practice  prevailing  in  this  court 
hitherto  has  been  to  enter  up  Judgments  for 
costs,  as  was  done  In  this  case,  both  In  civil 
and  criminal  cases.  The  right  to  do  so  hi  a 
criminal  case  has  not  heretofore  been  question- 
ed, and  so  the  question  involved  here  has  not 
imtll  now  been  called  to  the  attention  of,  or 
passed  upon  by,  this  court.  It  follows  from  the 
foregoing  that  the  defendant  Is  not  entitled  to 
recover  his  costs  In  this  case,  and  the  Judg- 
ment should  be  according  to  the  views  h«%in 
exiffessed. 


PABLO  T.  PEOPLB. 

(Snimme  Court  of  Cokuado.    OcL  6,  1896.) 

Crimks  Cohhittbd  bt  I:?i>iaks — Jurisdiction  or 
Btatb. 

Under  Act  Cong.  March  S.  1886,  ^vlng  ter- 
litorial  and  federal  tiourts  jurisdiction  to  punish 


Indians  for  murder  and  other  crimes  conmiitted 
by  one  Indian  against  another,  whether  on  or  oS 
a  reservation,  an  Indian,  tribal  or  otherwise,  is 
amenable  to  state  Jurisdiction  for  the  murder  of 
another  Indian  ontside  of  the  reservatkm. 

Brror  to  district  court,  Montezuma  county. 

Pablo,  alias  Jiomite  Hatch,  alias  James 
Hatch,  was  convicted  of  murder,  and  brings 
error.  Affirmed. 

S.  W.  CaipentOT,  tor  idaintlff  In  earn.  B.  L. 
Carr.  Atly.  Oen.,  Calvin  E.  Reed,  Aast  Atty. 
Qen.,  and  Oemge  H.  Thome,  AsaL  Att7.  Gku., 
tor  the  Fecqjde. 

OODDARD,  J.  Pablo,  an  Indian,  was  con- 
victed of  murder  of  the  first  degree,  in  the  dis- 
trict court  of  Montezuma  county,  and  sen- 
tenced to  suffer  the  death  p^ialty,  for  IdlUng 
one  Eweep,  also  an  Indian.  The  record  dis- 
closes tliat  Pablo  and  Eweep  were  both  mem- 
bers of  a  tribe  of  Southern  Ute  Indiana,  and 
resided  on  their  reservation  in  Colorado.  At 
the  time  of  the  killing  they  were  absent  from, 
and  the  crime  was  committed  off  of,  the  reser- 
vation, and  within  the  county  of  Montezuma. 
The  only  error  argued  and  relied  on  for  re- 
versal at  this  sentence  Is  the  vrant  of  Juris- 
diction In  the  district  court  to  try  and  punish 
plaintiff  In  error  for  the  offense  charged.  This 
contention  is  predicated  upon  the  ground  that 
the  accused,  being  a  member  of  the  same  In- 
dian tribe  with  deceased.  Is  not  amenable  to 
our  laws,  or  the  Jtulsdlctlon  of  the  state  courts, 
but  la  answerable  to  the  tribe  of  which  they 
were  both  members,  and  punishable  only  under 
its  tribal  laws  or  customs.  Apparent  support 
Is  found  for  this  claim  In  the  case  of  State  v. 
McKenney,  18  Nev.  182,  2  Pac  171;  but 
under  the  existing  legislation  on  the  subject 
by  congress  the  reasons  controlling  that  deci- 
sion no  longer  ^Ist,  and  the  doctrine  therein 
announced  Is  at  the  present  time,  we  thlnli. 
luappllcable.  The  right  of  the  Indians  to  self- 
government  in  matters  appertaining  to  them- 
selves, so  long  as  they  prraerved  their  trilHd 
relations,  being  then  recognized  by  the  laws 
and  treaties  of  congress,  It  was  therein  held 
that,  if  congress  intended  to  permit  the  terri- 
tory to  do  away  with  such  customs,  and  de- 
clare as  to  themselves  what  acts  should  con- 
stitute crime,  and  prescribe  punishment  there- 
for, it  would  have  used  words  clearly  express- 
ing such  Intaitlon  to  the  organic  act.  Not 
having  done  so,  and  such  Jurisdiction  not  hav- 
ing been  conferred  by  an  affirmative  act  of  the 
legislature  or  self-acting  clause  ot  the  consti- 
tution, the  court  concluded  that  the  Jurisdiction 
to  punish  tribal  Indians  for  offensee  against 
each  other  was  retained  by  the  tribe  to  which 
they  belonged.  But  since  that  decision  was 
announced  congress  has,  by  the  act  of  March 
3,  1885,  expressly  done  away  with  the  tribal 
jurisdiction  over  certain  crimes  (among  them 
murder)  when  perpetrated  by  one  Indian 
agahist  another,  and  conferred  upon  the  ter- 
ritorial and  federal  courts  the  exclusive  Juria- 
diction  to  try  and  punish  such  offenses  when 
committed  within  a  territory,  or  witUn  the 
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boundaries  of  a  resarratlon  within  a  state. 
TbtB  act  proTldes  two  condltlonB  onder  which 
Indians  may  Iw  pnnlsbed  for  the  same  crimes: 
First,  the  twrltoilal  conrts,  and  under  ter- 
ritorial laws,  when  committed  within  the  lim- 
its of  a  territory,  whether  on  or  off  a  reserva- 
tion; second,  the  fednal  courts,  and  under 
the  laws  of  the  United  States,  when  the  of- 
fer'^e  Is  committed  on  an  Indian  reservation 
vrlth\n  the  limits  of  a  state.  It  seems  to  us 
evident  that  by  this  departure  from  Its  former 
policy,  and  by  subjecting  tribal  Indians  to  the 
jurlsdlctlcHi  of  territorial  courts  and  to  pun- 
ishment under  territorial  laws  for  crimes  com- 
mitted within  a  territory,  whether  on  or  off 
a  reservation,  and  In  limiting  the  Jurisdiction 
of  the  federal  conrts  to  the  same  oftenses  when 
committed  on  a  reservation  If  within  a  state, 
congress  has  not  only  taken  such  Jurisdiction 
from  the  tribe,  but  has.  by  dear  Intendmoit, 
left  the  Indian,  tribal  or  otherwlBe,  amenable 
to  state  Jurisdiction  for  offenses  committed 
outside  the  reservation.  To  hold  otherwise 
would  extend  a  tribal  Jurisdiction  over  offenses 
committed  ontslde  the  resOTvatlon  which  does 
not  exist  within  its  limits,— a  condoslon  that. 
In  our  opinion,  cannot  for  a  moment  be  en- 
tertained. The  state  of  Colorado  was  admitted 
Into  the  Union  "upon  equal  footing  with  the 
original  states.  In  all  respects  whatsoever," 
and  Is  sovereign  within  Its  territorial  limits. 
"Prima  fitcle.  all  persons  within  the  state  are 
subject  to  Its  criminal  law,  and  within  the 
Jurisdiction  of  Its  courts.  If  any  exertion  ex- 
ists, It  must  be  shown."  State  v.  Ta-cha-na- 
tah,  64  N.  C.  614.  Tbere  Is  nothing  In  our 
enabling  act  that  curtails  the  Jurisdiction  of 
the  state  over  Indians  fl>r  offenses  committed 
off  their  reservation;  nor  Is  such  Jurisdiction 
in  any  way  limited  by  the  act  of  congress  re- 
ferred to,  whatever  Its  effect  may  be  In  de- 
priving the  state  of  Jurisdiction  within  the  lim- 
its of  a  reservation.  In  the  case  of  U.  S.  v. 
Ksgsms,  118  U.  S.  375,  6  Sup.  Ct.  1113,  that 
act  was  under  consideration.  Justice  Miller. 
«peaklng  for  the  conrt.  said;  "The  statute  It- 
self contains  no  express  limitation  upon  the 
powers  of  a  state  or  the  Jurisdiction  of  Its 
courts.  If  there  be  any  limitation  In  either 
of  these,  It  grows  out  of  tbe  implication  arising 
from  the  fact  that  congress  has  defined  a 
crime  committed  within  the  state,  and  made 
it  punishable  in  the  courts  of  the  United  States. 
•  •  •  It  win  be  seen  at  once  that  the  na- 
ture ot  the  offense  [murder]  Is  one  which  In 
almost  all  cases  of  its  commission  is  punisha- 
ble the  laws  of  the  states,  and  within  the 
Jurisdiction  of  their  courts.  Tbe  distinction  Is 
claimed  to  be  that  the  offense  under  the  stat- 
ute is  committed  by  an  Indian,  that  It  Is  com- 
mitted on  a  reservation  set  apart  within  the 
state  for  reeidence  of  tiie  tribe  of  Indians  by 
the  United  States,  and  the  fair  inference  Is 
that  the  offending  Indian  stiall  belong  to  that 
or  some  other  tribe.  It  does  not  Interfere 
with  the  process  of  tbe  state  courts  within  the 
reservation,  nor  with  the  operation  of  state 
laws  npoi  white  pec^  found  therok    Its  ef- 


fect is  confined  to  the  acts  of  an  Indian  of 
some  tribe,  of  a  criminal  cbaracter,  committed 
within  the  limits  of  the  reservation."  We 
think,  ther^ore,  that  the  Ute  Indians  are  sub- 
ject to  our  state  laws,  and  amenable  to  the 
Jurisdiction  of  our  conrts  for  offenses  commit- 
ted outside  the  limits  of  their  reservation. 
This  is  tbe  only  question  presented  by  this 
record,  and  all  we  determine.  A  very  differ- 
ent question  would  be  presented  If  the  state 
courts  should  assert  Jurisdiction  over  an  of- 
fense committed  by  an  Indian  within  tlie  lim- 
its of  the  reservation.  Our  conclusion,  we 
thlnlc.  Is  correct  on  principle,  and  supported 
by  the  weight  (tf  authority.  State  v.  wnUams, 
13  Wash.  835,  48  Pac  15;  Hunt  v.  State,  4 
Kan.  51;  U.  S.  v.  Tellow  Sun,  1  DUl.  271,  Fed. 
Cas.  No.  16,780;  Ward  v.  Race  Horse.  163  U. 
S.  504,  16  Sup.  Ct.  1076;  In  re  Wolf,  27  Fed. 
606.  Tbe  sentence  and  Judgment  of  the  dis- 
trict court  win  therefore  be  affirmed,  and  aa 
order  will  be  entered  of  record  appointing  and 
designating  the  calendar  we^  commencing  Oc- 
tober 25th  as  the  week  for  carrying  the  Judg- 
ment of  the  district  court  Into  effect,  as  tbe 
statute  provldea.  Affirmed. 


BENSDIOT  V.  PBOFLa 
(Sv^erae  Court  of  Colorado.    Sept  21,  1886.) 
Ckiminai,  Law— Ambndirg— Rboobd. 

1.  Daring  the  tenn  the  court.  In  a  criminal 
case,  bas  power  to  amend  the  record  to  show  the 
fact  that  accused  was  furnished  with  a  copy  <rf 
the.  infonnation  and  list  of  the  state's  wltnessai 
as  reqalied  by  statute. 

2.  The  exclusion  from  the  conrt  room  during 
the  trial  of  all  persons  except  members  of  the 
bar,  law  students,  officers  of  the  court,  and  the 
witnesses  does  not  raevent  the  trial  bom  being 
pubh&  as  sruaraDtied      the  constitution. 

3.  A  refusal  of  an  instruction  which  bad  al- 
ready been  given  In  substance  la  no  ground  for 
reversal. 

Error  to  district  court,  GUpIn  county. 
Antonio  Benedict  was  convicted  of  a  crimes 
and  brings  error.  Affirmed. 

J.  McD.  LlvMay,  for  plaintiff  in  orror.  B. 
L.  Carr,  Atty.  Gen.,  P.  P.  Secor,  Asst.  Atty. 
Gen.,  Calvin  B.  Seed,  Asst  Atty.  Qm^  and  U 
W.  Dolofl,  for  the  People. 

CAMPBELL.  J.  The  defendant  was  tried 
and  convicted  of  the  Infamous  crime  against 
nature,  and  sentenced  to  the  penitentiary.  To 
reverse  the  Judgment  a  number  of  errors  are 
aaslgoed,  only  three  of  which  are  argued  by 
counsel  for  plaintiff  In  error,  and  they  are  the 
only  ones  that  require  consideration. 

The  point  Is  made  that  the  defendant  was 
not  famished,  previous  to  or  at  the  time  of  his 
arraignment,  with  a  copy  of  the  Information 
and  a  list  of  the  Jurors  and  of  the  people's  wit- 
nesses, as  tbe  statute  prescribes.  As  original- 
ly made  up,  the  record  does  not  afflrmatlvdy 
show  that  this  requirement  was  observed. 
When,  however,  this  Imperfection  In  tbe  nc- 
ord  was  called  to  ite  attention,  the  trial  court. 
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at  tbe  flame  term,  and  apoa  a  abowiog  made, 
ordered  the  record  to  be  amended  to  qpeak  tbe 
truth  In  this  respect  The  record,  as  now  be- 
fore rut,  ahowa  that  the  statute  waa  fully  eom- 
pUed  with  fai  the  particular  mentioned.  Tbe 
rISbt  ot  the  court  thua  to  amend  Ita  own  rec- 
orda  la  imqueatkHied,  and,  for  aught  that  ap- 
pears^ there  was  abuDdant  evidence  before  the 
court  to  justify  tbe  order  directing  the  amend- 
ment to  be  raad*. 

Another  objection  urged  pertalna  to  an  al- 
kfled  error  ol  tbe  court  in  refoalng  an  Instruc- 
tion naked  hr  defendant'a  ceunsel  based  open 
the  euppoaed  mental  incapacity  of  tbe  de- 
fendant to  fona  a  criminal  intent  at  tbe  time 
of  the  alleRed  offense.  In  order  to  raise  this 
•bJtctloB  the  CTideaca  ronat  be  properly  pre- 
scrred  bp  a  blU  of  exeeptleas.  Bui  no  bill  baa 
beMD  tUed  in  thia  oenrt.  and.  so  far  aa  we  Icnow, 
aue  waa  tendered  to  tbe  trial  Judge,  or  signed 
hloB.  Neiailheteaa,  counsel  fbr  plaintiff  in 
error  seek*  ta  evade  tliis  nd*  of  practice  and 
arail  himself  of  the  objection  In  tbe  foUowiag 
Mj:  Ue  filed  a  modem  for  a  new  trial  upon 
Ue  KKUBd,  Inter  alia,  that  the  defendant  waa 
Inrapable  of  forming  a  criminal  intent,  and 
that  an  instruction  asked  by  him,  applicable 
to  this  issue,  was  Improperly  refused  by  the 
court.  Iq  support  of  this  motion  be  clainis 
that  he  produced  oefore  tbe  court  ttie  affidavits 
of  three  of  the  Jurors  to  tbe  effect  that  sucdi 
was  tbe4r  belief  as  to  tbe  defendant's  mental 
condition,  and  the  derk  certlfles  that  such 
affldavlts  were  filed  In  the  case.  Such  a  meth- 
od of  preserving  tbe  evidence  la  not  <mly  un- 
known to  oar  practice,  but  cenalnly  would,  not 
be  tolerated  by  any  reasonable  rule  of  practice 
finned  with  a  view  to  accuracy  and  good  faith 
tat  tbe  trial  of  causes.  For  thla  reaaoo  we 
ml^t  aKogetber  Ignore  these  aStdavlts,  bnt  an 
ojunlnabon  of  tbe  record,  hicomplete  as  It  Is, 
dlsckMee  that  there  la  no  reason  for  a  reversal 
upon  this  ground.  Jurors  cannot  be  permit- 
ted thus  to  impeach  thdr  own  verdict  by  tbelr 
own  afBdavits;  and.  If  an  additional  reason 
fbr  resolving  this  point  agalnat  tbe  plaintiff  in 
ernH*  is  necessary,  It  Is  to  be  found  la  the  fact 
that  this  partlcQlar  kistructlon,  tbe  refusal  to 
gtve  which  is  assigned  aa  error,  waa  In  sub- 
stance given  by  the  court  In  another  portion 
of  its  charge. 

Tbe  remaining  objection  is  tliat  the  defend- 
ant did  nut  have  a  public  trial.  The  fbct  that 
be  did  not  la  called  to  our  attention  by  what 
purport  to  be  afHdavits  ot  some  of  tbe  court 
offlctolis  which  tbe  clerk  certlflee  were  filed  In 
tbe  caaev  In  which  It  is  stated  that  the  court 
made  an  order  exchidlng  from  tbe  court  room 
during  the  progress  of  the  trial  all  persona  ez- 
cept  members  of  the  bar,  oflDcera  of  the  court, 
students  at  law,  and  witnesses  In  the  case. 
Tbcae  affidavits  also  might  be  disregarded  for 
tbe  reason  above  given,  and  for  tbe  additional 
reason  that  such  an  order  of  the  court  is 
properiy  preSMitod  by  a  duly-authenticated 
copy  of  tbe  record,  and  not  by  affidavits.  But 
If  w»  waive  these  essential  requirements,  and 
oooslder  ttita  objection  upon  Its  supposed  mer- 


Ua,  tt  wlU  be  found  that  tber*  la  nothing  In  It. 
In  a  crtmioal  cnae  the  trial  must  be  paUlc,  not 
aecfct.  Bnt  a  pidillc  trial  does  not  necessari- 
ly contemplate  that  every  person  whose  morbid 
curtoBlty  for  taidecou  detalla  draws  him  tbltOi- 
•r  shall  have  that  curiosity  i^tlfled  by  being 
permitted  to  be  present  bi  the  court  ro<MD  to  Ua- 
ten  to  tbe  recital  of  dlsgusdug  facts.  Coolej, 
Const  Lbn.  (Stb  m.)  380  (*3t2}i  1  Bisb.  Cr. 
Proc.  U  96a  959:  People  v.  Swafford.  63  Cal. 
228,  8  Pac  tm;  People  t.  Kerrigan,  7S  Cat 
222.  14  Fae.  &{9;  Grlmmett  v.  State.  22  Tex. 
App.  36.  2  S.  W.  631;  State  Brooks,  92  ^o. 
512,  6  8.  W.  257,  330.  If  tbe  onlcr  ot  exdu- 
alon  waa  made  aa  ciahned  by  the  coonsel  for 
tbe  accused,  we  are  satisfied  that  no  preJodloe 
waa  done  to  tbe  defendant  The  burden  of 
abowlog  error  or  prejudice  rests  open  one  aa- 
signing  tt.  and  no  atteinpC  la  made  br  the  de- 
fendant to  show  that  any  obJectloD  to  tbe  order 
was  nkade  by  bim  at  tbe  time;  and  In  tbe  ab- 
sence ot  a  eootraiy  showing,  under  the  gmcral 
rule  that  tbe  proceedings  oi  a  court  of  record 
are  presumed  to  be  regular,  we  arc  Justified  In 
assuming  that  It  WM  made  at  tbe  request  or 
with  the  consent  at  tbe  accused  himself.  It 
follows  that  the  Judgment  of  tba  court  ahoold 
be  aflmwdi  and  It  la  so  oidefeC  AOmNd. 


BOABD  or  COBTRS  OV  ARAPAHOB 
COUNTY  V.  htcINTlRB  et  al.,  State 
Board  of  fii«uaUiatfa». 
(Biqireaia  Goavt  ot  Celonda   Oct  189flL) 
ApFaLLATs  Joaismono!!— AeKBiHBin  ow  pAawsa 

— AOTIOai  BV  CODKTT. 

1.  Parties,  by  stipulation  m  appeal,  waiviag  all 
quectlona  raised  below  except  a  ooostituooaal 
question,  canoot  ^ve  the  mn^ew  court  Juriadk. 
noD  on  the  greuBd  that  tbe  eunstructloa  of  a  piV' 
vlsian  of  tbe  coustitntioB  Is  atciesaiy  to  the  de- 
termisatkm  of  the  case,  wiieo  It  might  be  diipescd 
of  oo  one  of  tbe  otbei  grouods  raised  below. 

2.  A  county  caooot  maiotaio  a  salt  to  prevent 
action  wader  a  tax  law  oa  the  ground  that  tbe 
law  dlserUninates  acsiaat  the  individual  taxpw- 
ers  of  the  county  la  favor  oJC  tbnae  living  in  oUl-  - 
er  comities. 

Error  to  district  ooart,  Arapaboa  oonntr. 

Action  by  tbe  board  of  county  commlaBtflii- 
era  at  Arapaboe  county  agalnat  Albert  W.  Me- 
Intire  aad  otber^  sitting  aa  tbe  state  board  e£ 
equallsatloiL  A  demurrer  to  tbe  complaint 
was  sustained,  and  pUbatUC  brings  error.  Dis- 
missed. 

Grant  L.  Hudson,  Charles  O.  Butler,  Wm. 
H.  Wadley,  F.  G.  Goody,  and  L.  r.  TwltcheH. 
fbr  plaintiff  la  error.  Eugene  Bngl^.  H.  T. 
Scde,  and  Byma  U  Gur,  for  defOndanta  In 

error. 

CAMPBRLU  J.    This  action  was  Instituted 

by  the  board  of  coun^  commissioners  of  Arap- 
aboe county  to  restrain  tbe  state  board  of 
equalization  from  assessing  tbe  railroad  pr(H>- 
erty  of  the  state  and  distributing  the  valiMtton 
thereof  among  the  varloua  counties  of  the 
state.  In  accordance  with  tbe  provisions  of  tbe 
revenue  act  of  1891  (Sess.  Laws  laU,  p.  290 
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et  seq.).  Ttie  defendants  demurred  to  tbe  com- 
plaint Mpoa  iev^l  jcroundB,  Tbe  diatrtot 
court  mstalned  tbe  demurrer,  and  dlamlssed 
the  action.  To  rerlew  this  Jud)?ment  of  dla- 
missal  tbe  board  of  ocnDmlasloneni  prosecntea 
Its  writ  of  error. 

Upon  wbat  ground  the  deelflk>n  of  tbe  court 
below  wae  predicuted  we  are  Dot  adrtsed.  la 
tbe  printed  brtefe  several  legal  propORltlons  are 
discnssed,  but,  after  tbey  were  filed,  counsel 
for  the  reepefrtive  parties  entered  Into  a  stipu- 
lation hi  this  court  walrluK  all  questions  rais- 
ed in  the  district  court,  and  ajnUn  presented 
In  the  briefs,  except  tbe  one  relating  to  tbe  al- 
leged nnccmstltuttonallty  of  said  statute.  Tbe 
amount  of  the  Judgment  below  does  not  confer 
Jurisdictlfm  upon  this  court  of  this  writ  of  er- 
ror. Neither  does  tbe  matter  In  controversy 
relate  to  a  franchise  or  a  freehold.  Unless, 
th^fore,  tbe  ooostniction  of  a  prorislou  of 
tbe  constltuttra  Is  neceesarr  to  tbe  determina- 
tion of  this  case,  this  court  has  not  Jnrtsdlctl(m 
of  It.  Uurd  T.  Oarlile,  18  Colo.  401,  83  Pac. 
IM;  McCanAeee  t.  Oreen.  20  Colo.  5ie,  88 
Pac.  64;  MUla*  Ann.  Code,  p.  727, 1  4(Hhi,  and 
cases  dted.  W«  are  of  tbe  opinion  that  this 
court  has  not  J«rlBdIcti(tt  of  this  case  ftor  the 
following  reasons:  (1)  Parties  to  a  suit,  after 
It  has  reached  a  court  of  rerlew,  have  not  the 
rl^bt,  by  agreement,  to  make  a  case  dtff«eat 
from  the  one  decided  by  tbe  trial  ooort,  tat, 
among  other  reasons,  had  the  case  been  pre- 
fiented  below  as  aoucht  to  be  submitted  upon 
review,  the  decision  miRbt  hare  been  aiicb  as 
wonld  have  avoided  the  neceealty  ot  further 
proceedings.  (2)  Jurisdiction  of  an  appeal  or 
writ  of  error,  which  otherwise  does  not  exist, 
cannot  tbus  be  confared  by  act  of  tbe  par- 
ties. Sons  of  Aawrlca  Bldg.  &  Inv.  Aas'n  v. 
dty  oC  Denver,  15  Colo.  092,  25  Pac.  1091. 
An  examination  of  tbe  record  satisfies  us  that 
a  decision  of  tbe  constltutlomil  questloa  Is  not 
necessary  to  th«  determination  oC  this  case. 
On  tbe  contrary,  H  might  well  ba  disposed  of 
up  CD  one  or  more  of  the  other  groUMls  rolsed 
by  the  demurrer  to  the  eomplaint.  neither  of 
which  Is  of  <!  character  to  give  to  this  ooort 
Jurisdiction  to  review  the  judgment  Both 
parties,  however,  strenuously  Insist  tiiat  a 
qieedy  determination  of  this  constitutloaal 
question,  ought  to  be  had,  because  It  relates  to 
the  public  revenue.  Instead  of  being  Impress- 
ed with  tbe  argument  for  haste  upon  this 
ground,  tbe  very  tact  that  the  taxing  power,  to 
a  limited  extent,  is  Involved,  makes  as  hesitate, 
and  decline  to  proceed  merely  because  the 
present  litigants  request  It.  The  railroads  of 
tbe  state  seem  to  be  paying  their  taxes  as  as- 
certained under  this  act,  and  there  is  no  claim 
that  tbe  amount  thereof  Is  less  than  It  ou^t 
to  be.  or  would  be,  if  tbe  tax  were  determined 
In  accordant*  with  the  methods  which  the 
ptalntitr  aska  to  have  applied.  The  theory  up- 
on which  the  county  bases  Its  right  to  maintain 
Hits  action  Is  that,  tmder  the  scheme  contem- 
plated by  this  statute,  property  of  large  value 
situate  in  Arapahoe  county  la  withdrawn  there- 
trom  tor  the  purposes  of  taxation,  and  the 


boiefit  of  the  revenue  derived  from  the  tax 
Is  apportioned  to  other  counties,  and  thus  the 
Individual  taxpayers  of  Arapahoe  county  are 
discriminated  against  In  fbvor  of  tiiose  living 
in  other  counties.  We  are  not  aware  that  the 
county,  which  is  but  one  at  tbe  anbdivistons  of 
tbe  state,  and  but  one  of  its  agencies.  Is  the 
trustee  for  ]ta  taxpayers  as  a  body,  or  that  tt 
is  its  duty  to  seek  to  set  aside  an  act  of  the 
le^slature  upon  tlie  grotmd  that  It  operates  to 
tbe  prejudice  of  any  particular  class  of  its  In- 
habitants and  in  favor  of  another.  We  need 
not  determine  whether  a^nleved  taxpayers  ot 
Arapahoe  county  could  maintain  this  action. 
It  Is  sufficient  to  say  that,  In  our  Judgment, 
this  question  should  not  be  decided  except  In  a 
case  where  the  owners  of  the  property  most 
concerned  are  parties,  and  where  the  issues 
demand  It  Indeed,  we  ar»  advised  that  one 
of  tbe  railroad  companies  of  tbe  state  which 
has  paid  the  tax  upon  Us  property  In  Arapa- 
hoe county  as  ascertained  tmder  thla  act  baa 
brought  suit  against  tbe  treaanrw  of  the  coun- 
ty, who  threatKia  to  sell  the  property  because 
the  tax  baaed  upon  a  valnathMk  fixed  by  the 
county  aaaessor  has  not  been  paid.  If  this 
case  reaches  us,  and  the  folat  Is  properly  pre- 
served in  the  rseord,  we  cma  then  determine 
the  Important  qmatton  Inrolved  with  doe  re- 
gard to  the  rights  of  aU  parties  whose  Inter- 
ests are  affected.  The  witt  of  ecror  afaouldr 
therefore,  be  dlamlSMd.  Wxtt  at  amr  ^ 
missed. 


BBTNOLDS  v.  CAMPIilKa 

(Supreme  Coort  at  Celomdo.    Sept  21,  1896.) 

Absbxob  ov  Coursbi<— Contindanos  — QoicTuno 
TiTLB— Plain  Tivr's  tOsssssioK— Copx 

or  InBTHDMI!(T— EVIDBNCB. 

1.  To  a  county  where  bat  two  terms  of  district 
court  are  held  lo  a  year,  tt  is  not  an  abuHe  of  dis- 
cretion to  refine  a  cootloaaace  on  aeoouut  of  tbe 
DecieMBry  absence  of  counsel,  wheie  d^eodant 
Is  reprefiented  by  amociate  counsel  who  are  tai 
attesoance  on  the  court. 

2.  Id  an  action  to  qnlet  title,  under  Chr.  Code, 
I  265,  which  requires  idaintiff  to  allege  and  prove 
posHostuMi  at  the  time  the  action  was  be)?un, 
wlipre  the  evidence  shows  a  suthcient  poiwesKion 
on  the  rart  of  plalutifF  at  a  certalD  date,  and  the 
record  is  siWnt  as  to  the  tfane  tbe  sctioB  was  in 
fact  instituted,  the  flndlna  of  the  trial  court  for 

Sliiintiff  on  the  question  ol  possession  will  not  be 
isturtx-d. 

3.  Where  the  loss  of  an  original  unacknowl- 
edged instrumeat  is  not  aooounted  for,  sad  do  at- 
tempt is  a"<de  to  prove  Its  exec-utioo  in  any  way, 
the  admiwion  of  a  copy  of  it  as  evidence  of  a 
material  issue  Is  reveniSble  error. 

Appeal  from  district  court.  Otero  county. 

Action  by  3fary  B.  Campling  against  A.  B. 
Reynolds  to  remove  a  cloud  firom  the  title  of 
certain  real  estate.  From  a  Judgment  In  fa- 
vor of  plaintiff,  defendant  appeals.  Reversed. 

This  action  waa  Iwonght  by  Maty  B.  Oamp- 
Ung,  as  ptalndfl.  for  tbe  purpose  of  removing  a 
cloud  from  the  title  of  640  acres  of  land,sltuate 
In  Otero  county,  Colo.,  and  kiiown  as  "Indian 
Claim  No.  12,"  ftw  which  a  patent  was  issued 
SD  the  aotb  daj  oC  Sflptembar,  iSHU,  to  me 
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Armama  Smith.  Tbe  jdalntlff  In  ber  com- 
plalut  alleKes  poaseBslcm  and  ownerahip  of 
the  luid  In  oontrareny,  and  arera  that  the  de- 
fendant claims  some  aidverae  title  or  Interest 
therein.  The  defendant  In  his  answer  denlea 
the  possession  of  i^lntlfC;  denies  plalntltta 
Htle;  alleges  fee-timple  tlUe  In  hlnudf,  and 
the  payment  ot  taxes  npon  the  proper^  for 
15  consecutlre  yean  prior  to  the  taiatltutlon  of 
this  BQlt  A  trial  to  the  court  opon  tbeae  is- 
sues resulted  In  a  decree  in  accordance  with 
the  prayer  of  tbe  complaint.  To  reverse  this 
judgmoit  the  cause  la  hrought  here  upon  ap* 
peal. 

T^son  S.  Dines  and  Charles  J.  Hughes,  tot 
appellant.  A.  F.  Thon^son  and  L.  B.  Otb* 
son,  for  appellee. 

HATT,  a  J.  (after  stating  tbe  fftcts).  Both 
parties  to  this  actltm  claim  Utle  to  the  prraa- 
Isea  in  controversy  under  a  United  States  pat- 
ent Xbe  patentee  Armama  Smith,  la  de- 
scribed In  tbe  patent  as  a  half-breed  Infflan, 
"who  datans  (under  tbe  fifth  article  of  tbe 
treaty  ccmduded  October  14,  186S,  between 
tbe  United  States  and  tbe  Gheywuie  and 
Arapahoe  tribes  of  Indian^  040  acres  of  land." 
^is  troity,  in  80  far  as  it  Is  necessary  to  be 
considered  upon  this  review,  reads  as  fol- 
lows: *'Trm1y  between  tbe  United  States  of 
America  and  tbe  Cheyenne  and  Anuiahoe 
tribes  of  Indians,  ooncbided  OtAober  14,  18^ 
Ratiflcatlcm  advised,  with  amendments,  May 
22, 1866.  Amendmoits  accepted  November  19, 
1866.  •  •  •  Arts.  *  •  •  At  the  special 
request  of  tbe  Cheyenne  and  Arapahoe  Indians, 
parties  to  this  treaty,  the  United  States  agrees 
to  grant  by  patent  in  fee  sln^>le,  to  the  fol- 
lowing named  persons,  all  of  whom  are  related 
to  tbe  Cayennes  or  Arapaboea  bf  Uood,  to 
each  an  amount  of  land  equal  to  cm  section  of 
six  hundred  and  forty  (640)  acres,  via.;  To 
the  children  of  John  8.  Smith.  Interpreter,  Wil- 
liam Gilphi  Smith,  and  dmigbter  Armama. 
•  *  *  Said  lands  to  be  s^ted  nnda  the 
dlrecttaos  of  the  secretary  of  the  Ulterior  from 
the  reservation  established  by  the  first  article 
of  their  treaty  of  February  IS.  A.  D.  1861.'* 
Plaintiff,  to  establish  ber  title,  Introduced  proof 
tending  to  show  that  Armama  Smith,  the  pat- 
entee, died  with  smallpox  in  the  year  1862, 
leaving  as  her  sole  heir  John  S.  Smith,  ber 
father,  who  died  \n  the  year  1871.  FlalntUf 
then  Introduced  various  mesne  conveyances 
tending  to  show  her  ownersbip  of  such  interest 
as  may  have  beai  Inherited  by  John  S.  Smlt^ 
The  defendant  cl&lms,  and  Introduced  evi- 
dence to  show,  that  tbe  patentee,  Armama 
Smith,  was  stlU  living  in  1894,  at  tbe  time  of 
the  trial  In  the  court  below,  and  that  she,  by 
her  warranty  deed,  dated  and  adcnowledged  on 
the  16th  day  of  November,  1872,  conveyed  tbe 
prRmlsea  to  the  dfrfendant  This  deed  was 
duly  recorded  in  the  county  where  the  lands 
were  slhiate  on  the  28tb  day  ot  April,  1873. 
The  grantee  paid  taxes  under  said  deed  for  tiie 
yean  1877  to  1880,  hu^odve:  A  large  num- 
ber of  errors  have  been  assigned;  bnt  as  tbe 


decree  ot  tbe  district  court  must  be  reversed 
the  consideration  of  several  of  the  asslgnmenti 
of  error  becomes  unnecessary,  while  others 
will  require  but  brief  consideration. 

The  firstassignmrnitof  emt  discussed  brings 
up  for  review  the  ruling  denying  a  continuance 
asked  by  tbe  appdlant  «i  tbe  29th  of  April, 
1893,  and  forcbig  him  to  trial  on  May  16. 1803. 
This  continuance  was  tnsed  iqion  motlfm,  sup- 
ported by  an  afildavlt  showing  that  Charles  J. 
Hughea,  one  of  counsel  for  the  defmdajit,  was 
absent  tiying  an  Important  case  in  a  nel^ 
boring  state,  and  that  be  could  not  be  vreaeat 
at  the  trial  <tf  this  cause  dnilng  the  term  ot  tbe 
district  court  at  Otero  county  that  was  then 
being  held,  and  at  which  the  cause  vras  subae- 
quently  tried;  aSao,  npon  the  dalm  tliat  a 
number  of  defendant's  Important  wltnesns 
were  Indians  belonging  to,  and  at  tbe  ttane 
with,  roving  bands,  and  for  this  reason  could 
not  be  obtained  in  time  for  the  trial  at  that 
term  of  court  In  so  far  as  the  absence  of 
counad  is  uiged.  It  Is  nifflclent  to  say  that  Uie 
record  shows  that  the  defendant  was  repre- 
sented by  Mr.  T.  8.  Dtaies,  who  was  asso- 
ciated with  Mr.  Hughes,  and  Qiat  Mr.  Dhies 
was  at  an  times  present  when  any  steps  were 
taken  In  the  cause.  Perhaps  Mr.  Hughes  was 
more  familiar  with  tbe  controva^y  than  Mr. 
Dines,  and  for  this  reason  could  have  tieen  of 
more  assistance  to  tbe  defmdant;  bnt  this 
would  not  entitle  the  defendant  to  a  contlnn- 
ance  as  a  miMer  of  law.  A  large  discretion  is 
vested  in  tbe  trial  courts  with  reference  to 
Boch  matters,  and  this  dlsoretitm  stioald  be 
ex«cised  according  to  the  circumstances  of 
each  case.  In  a  county  having  a  large  popu- 
lation, where  the  courto  are  almaet  coostantly 
in  sestion.  such  matters  can  nsually  be  easily 
aimnged  without  serious  inoonvenlenoe;  but 
in  a  sparsely-settled  county  like  Otero,  taavfaig 
but  two  tmns  of  tbe  district  court  per  year, 
a  continuance  for  a  few  days  may  carry  the 
case  beymd  tbe  term,  and  a  continuance  of 
six  months  or  more  would  In  many  cases  wort 
a  great  bardslilp  to  at  least  one  of  the  pa^ 
ties  to  the  controveny.  When  a  continuance 
Is  aaked  on  account  of  tbe  necessary  absence 
of  connsd.  and  tbe  granting  of  the  same  will 
work  no  particular  hardtfblp  to  tbe  other  ride. , 
courts  should,  and  usually  do,  grant  tbe  Indul- 
gence; but  the  discretion  of  the  trial  courts 
in  these  matters  will  only  be  Interfued  Vlib 
In  case  of  gross  abns^  and  we  do  not  think 
this  Is  such  a  case.  As  there  was  no  sbowin? 
made  as  to  tbe  absent  witnesses  the  motion 
for  a  oonthiuance  was  properly  ovoruled.  al- 
Uiongh  we  think  that  the  Inteieste  at  all  par- 
ties would  have  been  better  subserved  If  a 
continuance  bad  been  granted,  thereby  enabling 
both  parties  to  have  fully  presented  tbe  tacts 
which  are  essential  to  a  correct  adjudicotkm. 

This  action  having  been  instituted  nndtt  sec- 
tion 266  of  our  Civil  Code,  it  was  neoesaoiy  for 
plaintiff  to  all^  and  prove  her  poasesalon  at 
tbe  ttane  this  action  was  begun,  this  allegation 
bating  been  put  in  lamie.  Bank  r.  Newtcm,  13 
Colo.  245,  22  Pac.  444;  WaU  v.  Magnes.  IT 
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Colo.  476,  30  Pac  GO:  Walker  t.  Pogue,  2  Cfdo. 
App.  148,  ^  Pao.  1017.  Tbe  district  court 
foDDd  this  isBOL  In  fiiTor  of  plaintiff,  and  tbia 
Is  made  the  basts  of  one  of  the  assl^inients  of 
error.  The  erldenoe  shows  soffldent  possession 
on  tbe  part  of  plaintiff  In  the  Tear  1891  to 
maintain  the  action,  and,  the  record  being  silent 
aJ  to  tbe  time  tbe  action  was  in  fact  Instltnted, 
the  finding  of  tbe  trial  court  upon  tbe  qnesCton 
of  possesdoo  win  not  be  disturbed.  Plaintiff, 
to  etaow  title  in  herself,  attempted  to  show  that 
tbe  patentee,  Armama  Smith,  died  of  smallpox 
In  1862  or  1863,  and  that,  nnder  the  law  (tf 
descent,  her  fother  became  the  sole  owner  of 
her  estate;  that  .npon  his  death,  irtrich  oc- 
cnrred  in  1871,  bis  son,  Winiam  OOptn  Ebnith. 
became  his  soie  bdr;  that  vnniam  Ollpln 
Smith,  by  warranty  deed  executed  In  1888,  con- 
T^ed  tbe  land  to  plaintiff.  The  def^idant  de- 
ralgns  title  through  the  patent  to  Annama  Smith 
by  warranty  deed  executed  bf  the  patentee  to 
him  In  1872.  This  deed  appears  to  hare  lieen 
regularly  acknowledged  before  a  notary  public, 
who  certified  that  Armama  Smith,  tbe  grantor, 
wu  pnsonally  known  to  blm,  and  that  she  ap- 
peared before  him,  and  acknowledged  the  in- 
strument to  be  her  free  act  and  deed.  The  eze- 
cntlon  of  this  deed  was  witnessed  \jy  one  Ed- 
mund Guerrler,  a  half-breed  CSieyenne  Indian, 
who  testified  at  the  trial  that  he  personally 
knew  Annama  Smith,  the  grantor,  and  that  sbe 
was  a  half-breed  Indian,  the  daughter  of  John 
B.  Smia.  Interpreter.  This  witness  further 
testified  fhat  this  Armama  Smith  was  llTlng  In 
the  Indian  Territory  at  the  time  of  the  trial. 
Other  witnesses.  Introduced  bT  the  defendant, 
testified  that  they  were  acqoabited  with  the 
Armama  Smith,  the  grantor  In  the  warranty 
deed  to  aniellant.  These  witnesses  detailed 
many  drcnmatances  going  to  show  tliat  tbe 
Annama  Smith  who  executed  tbla  deed  la  tbe 
Mratica]  Armama  Smith  named  in  the  gov- 
emment  patent.  The  learned  Judge  who  tried 
the  case  In  the  district  court  was  under  the  Im- 
pression, and  so  stated,  that  tlie  Armama  SmlOi 
who  executed  this  warranty  deed  was  not 
Urod  related  to  the  Clieyennes  or  Arapahoes, 
but  was  a  captive  Sioux,  and  therefore  did  not 
answer  the  description  of  the  grantee  to  be 
fomid  in  the  government  patent  The  eridence 
of  the  witness  Querrler  Is  ^ven  as  the  authori- 
ty for  this  finding.  The  record  shows  that  tbe 
(Hstrict  court  was  In  error  as  to  the  testimony 
of  this  witness.  Alttiough  he  said  that  he  tiad 
been  acquainted  with  Armama  Smith  from  her 
childhood,  and  had  known  both  her  mother  and 
father,  and  that  her  father  was  John  S.  Smitb, 
the  Intetpreter,  and  her  mother  a  squaw  taken 
in  war  by  the  Cbeyennes,  and  "known  as  a 
Cheyenne  woman,"  he  swears  positively  that 
die  was  not  a  Sioux.  In  answer  to  further  in- 
terrogatories, tbe  witness  stated  that  he  wit- 
nessed the  deed  from  Armama  Smith  to  A.  B. 
Iteynolds,  and  that  the  grantor  was  tlie  penon 
named  In  the  treaty  with  the  Indians  and  in 
the  goTCTument  patent.  This  evidence  is  cor- 
roborated hy  the  testimony  of  the  defendant  and 
cne  Welglehi,  who  were  post  traders  sdUng 
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goods  to  tbe  Oheyennea  and  Arapahoes.  These 
witnesses  each  testify  that  sbe  was  known  as 
the  daughter  of  John  S.  Smith,  the  interpreter, 
and  was  well  known  among  tbe  Indians  as 
"Armama,"  alias  Armama  Smith,  and  that  she 
was  tbe  only  person  by  that  name  with  the 
Cbeyennes.  It  Is  also  shown  that  this  Indian 
^1  received  the  government  muniment  of  title 
from  tbe  United  States  during  the  llfethue  of 
John  8.  Smith,  and  that,  unda  such  drcum- 
stances  as  are  only  consistent  with  his  knowl- 
edge of  Oils  fact,  she  retahied  possession  of 
ttiat  Instrument  until  the  execution  at  her  war- 
ranty deed,  when  both  wen  given  to  Mr.  R^- 
olds.  At  the  trial  plaintiff  Introduced  evidence 
to  show  that  Qie  Armama  Smith  to  whom  the 
patent  was  Issued  died  In  1862  or  1863.  In  the 
otal  aisumait  before  this  court  counsel  called 
attention  to  this  evidence,  and  argued  that  the 
death  of  Armama  Smith  occurred  under  such 
peculiar  circumstances  as  to  leave  no  doubt  of 
the  time  being  as  stated.  These  drcumstauces 
were  as  foUows:  She  was  suffering  Horn  small- 
pox and  that,  when  the  fever  rose,  she  ran  and 
Jumped  Into  a  stream  of  water,  as  was  tbe  cus- 
tom of  the  Cheyenne  Indians,  and  that  death 
followed  Immediately.  It  Is  provided  by  section 
2448  of  the  Revised  Statutes  of  the  United 
States  that,  "where  patents  for  public  lands 
have  been  or  may  be  issued.  In  pursuance  of 
any  law  of  the  United  States,  to  a  penon  wbo 
has  died,  or  who  hereafter  dies,  before  the  date 
of  such  patent,  the  title  to  the  land  designated 
therein  shall  Inure  to  and  become  vested  In  the 
helis,  devisees,  or  assignees  of  sudi  deceased 
patentee  as  If  the  patent  bad  Issued  to  the  de- 
ceased person  during  life."  If,  therefore,  Ar- 
mama Smith,  the  patentee,  died  before  tbe  pat- 
ent Issued,  the  title  would  Inure  to  and  becmne 
vested  In  her  heirs  as  claimed  by  plalntlfT.  It 
Bhould  not,  however,  be  overbMbed  that  the 
treaty  under  which  this  patent  was  issued  was 
not  made  until  the  year  18S5,  and  was  not 
finally  ratified  unill  the  year  1866.  Tbls  treaty 
presupposes  that  at  the  time  of  Its  execution 
the  peisons  therein  named  as  benefidaries  were 
living.  The  fact  that  tbe  lands  were  thereaft- 
er to  be  selected  is  strongly  corroborative  of 
this.  If  any  corroboration  Is  needed.  To  sup- 
pose, therefore,  tliat  the  patent  was.  In  fact, 
issued  to  the  Armama  Smith  wtu  died  years 
before  tbe  treaty  was  made,.  Is  to  assume  that 
a  fraud  was  [oactlced  upon  the  govenmient. 

To  overcome  the  force  of  this  evidence,  and  to 
show  that  Jofan  S.  Smith  claimed  title  hy  de- 
scent from  his  daughter  Armama  as  early  as 
1866,  and  to  show  that  be  then  recognized  no 
living  daus^ter  by  the  name  of  Armama,  the 
following  Instrument  was  Introduced  by  plain- 
tiff, against  the  <dt]ectlon  of  the  defendant; 

*'Bin  of  Sale. 

"Know  all  men  by  these  presents,  that  I 
grant,  baigam,  sell,  and  quitclaim  unto  my 
nieces,  Eliza  Bairon  and  Bridget  Wetherell,  and 
their  tielrs,  all  my  right,  title,  and  interest  in  a 
certain  tract  of  land  on  tbe  Upper  Arkansas 
river,  Colorado  territory,  known  as  the  'Jack 
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RBPORTHB, 


(Wash. 


Smltb  Cbtim,'  six  brmdred  and  forty  ecra  of 
land;  abo  all  my  T\gtit,  title,  and  Intetnt  In  the 
datan  known  aa  the  *Annama  SndUi  CHalm.*  stz 
Imndred  and  forty  acres  of  land  on  the  Upper 
Aikanaas  river,  Oolorado,  tor  the  amn  of  one 
dollar  tn  band  ijeld,  thto  fifth  day  of  Hay,  one 
ttuHUBDd  elfht  hnndred  and  stxty-seren.  lotm 
S.  Smith.    Witness:    WlUlam  McCarty. 

"State  of  Colorado.  Bent  County— sa.:  I, 
John  \V.  Jay,  county  clerk  In  and  for  Beut  coun- 
ty, In  the  state  aforesaid,  do  hereby  certuy 
that  the  foregoing  ia  a  true  and  correct  copy  of 
the  record  of  the  bill  of  sale  given  1^  John  S. 
Smith  to  Eliza  Barron  and  Bridget  Wetboell, 
as  the  same  appears  of  record  in  Book  2,  page 
46,  of  the  records  of  my  office.  WItnesa  my 
hand  and  seal  at  i^aa  Animas,  this  15th  day  of 
December,  A.  D.  1886.  John  W.  Jay,  Oonnty 
Clerk.    [Bent  County  Seal] 

"State  of  Colorado,  County  of  Otero— aa.: 
I,  J.  B.  Ganger,  county  clerk  and  recorder  ts 
and  for  safd  county.  In  the  state  aforesaid,  do 
hereby  certify  that  the  forgoing  is  a  full,  true, 
and  correct  copy  of  Mil  of  sale  as  the  same  ap- 
pears opoD  the  records  of  my  office.  Given  un- 
der my  hand  and  official  aeoi  this  l&th  day  of 
May.  A.  D.  18U3.  at  1:20  o'clock  p.  m.  {Slgnedl 
J.  B.  Oanuier.  County  Clerk  and  Recorder,  by 
H.  Q.  Bourne  Deputy.  ISml^  Otera  Oonnty, 
Colondal" 

Thjfl  Instnunent  waB  Improperly  admitted. 
The  otiglnal  was  not  offered  or  Its  loss  account- 
ed for.  It  was  not  acknowledged,  and  no  at- 
tempt was  made  to  prore  its  execution  In  any 
VMj.  This  evidence,  evidently,  was  given 
much  weight,  and  Its  admission  constitutes  re- 
versible error. 

As  the  case  is  now  presented  upon  the  rec- 
ord, the  defendant  seems  to  have  the  superior 
title,  and  the  eirors  pointed  out  certainly  re- 
quire a  reversal  of  the  Judgment  We  reach 
this  condusioa  the  more  wlllln^rly  because  we 
are  aatisfled  that,  upon  a  new  trial,  witnesses 
can  be  procured  who  will  aetOe  the  Identity  of 
the  patentee  beyond  controvec^y*  Judgment 
reversed  and  cause  roooandad. 


ATLANTIC  TRU3T  CO.  v.  BEHBBXD  «t  aL 
(SnivMne  Court  of  Waahingtco.    Nov.  fi, 

1890.) 

HoRTaAsas— Forrcloscki  bv  AasiMiss — Huw^ 

ciBNCT  or  Tiixa. 
Tn  an  action  to  forwIoHe  a  mortgage  of 
which  plaintiff  was  the  asaignee,  it  appeared 
that  the  fiuRifcnment  wag  exp«'«tMl  by  one  of  tiie 
vice  preiideiits  of  the  tnortKHKee  corpomtion, 
that  the  apai  of  the  corpurHtioa  wma  atta<-bed 
therftii.  and  tlmt  this  siime  officer  had  bt>en  in 
the  hitbit  of  BfuiiKniDR  like  secnnties  nt  differ- 
eut  tiirit^  extendiug  over  a  coaHiilemble  period. 
EHtt  that,  as  the  nwlgnor  waa  eatoppea  fruin 
diapnting  the  vice  preaident'a  authority,  tlie 
mortgagor  could  not  question  the  right  of  the 
asaiguee  to  foreclose. 

Appeal  from  superior  court,  Spokane  coun- 
ty; James  Z.  Moore,  Judge. 
Action  by  Atlantic  Trust  Conpany,  a  oor- 


poratlon,  agalnat  Frederick  G.  Behiend,  W.  H. 
Ptummer,  and  Aggie  Pliunmer*  to  finecloae  t 
mdr^ge.  From  a  decree  tn  favor  of  plalntnt, 
dafendanta  Pltunmer  appeaL  Affirmed. 

W.  J.  Thayer,  tat  appeUanla.  O.  G.  Bills 
uoA  H,  D.  Orow,  &»  aespondiait. 

HOYT,  C.  J.  This  apyeel  is  from  a  decree 
focecloatag  a  nortgags,  and  the  only  zeasoo 
suggested  why  such  decvee  should  be  reversed 
is  that  the  evMeoee  was  not  wifflcleat  to  show 
that  the  mortgage  and  note  aceompauykig  tlK 
same  bad  been  ^aaigaaa  to  the  plaintiff  In  the 
action,  it  was  claimed  that  tiw  evidence  was 
Insufficient  for  two  reasona:  First,  that  tlw 
LonAard  laTestmiat  Company,  to  wham  the 
BBortgage  waa  made,  had  no  power  uoder  tu 
artldoa  of  ioc(Mpotation  as  set  oat  la  the  plead- 
inga  to  make  the  asBlgmueot;  and,  second, 
that.  If  it  did  have  aach  power,  the  purporteS 
aasigunient  was  not  shown  to  have  been  ex- 
ecuted by  authority  ef  the  corporathm.  Wc 
do  not  And  it  Deosasary  to  enter  inta  the  tech- 
nical discussion  contained  In  the  briefs  of 
counsel,  for  the  reason  that  the  defendant  was 
not  Interested  In  this  asslguaeat  cxoept  to  the 
extent  of  seehig  thai  the  Liemhard  Investment 
Com^jftny  had  so  parted  with  its  title  tn  the 
idalntia  that  U  could  not  afterwarda  claim 
ownership  of  the  note  and  mortgage.  Ueace  It 
la  Immaterial  whether  or  not  all  the  forms  [we- 
scrlbed  for  the  assignment  of  the  mortgage 
had  been  observed.  If  enough  had  been  done 
by  the  mortgagee  to  estop  It  t  those  claiming 
ander  M  from  afterwarda  asserting  title  to  tke 
mortgage.  That  euch  was  the  effect  of  what 
was  shown  hy  the  evldenoe  seems  to  us  clear. 
It  was  proven  that  the  asaignment  was  ex- 
ecuted by  one  of  the  vice  presidents  of  the  cor- 
poratlno,  and  that  the  seal  of  the  corpora ttoo 
was  attached  thereto;  that  this  same  ofHcsr 
had  been  In  the  habit  of  aasltniing  like  aecurt- 
tles  at  different  times  extendinc  over  a  oon- 
sidemhle  period.  This  betog  so.  we  are  under 
the  Impreaalon  that  the  corporatlen  which  had 
thus  allowed  one  of  Its  officers  to  act  and  use 
Its  seal  to  autheatk:ate  the  pepeta  made  by  him. 
couU  not  thereafter  question  his  authority  to 
do  what  be  had  done;  snd,  If  the  assignor 
oonld  not  qoestlon  the  assignment,  then  the 
assignee  took  soch  a  title  as  it  wae  necessnry 
tor  It  to  have  to  maintain  an  action  to  hue- 
dose  the  mortgage.  The  decree  will  be  In  aB 
tblnsi  affirmed. 

GORDON.  SCOTT.  ANDERS,  and  DU2I- 

BAB,  JJ^  concor. 


ROBERTS  et  al.  v.  PRESOOTT  et  at 
(Rupreme  Court  of  Washington.   Nov.  9.  1898.) 

BCB001.B— DlSTBICT  WaRRASTS— IVDOaSBMaNT  BT 
CnOXTT  TREASraSB— LUBIUTT. 

Act  March  10.  1893.  |  7.  which  malces  it 
the  dnty  of  a  county  treaenrer  not  to  rngister 
and  imlorw  wnrraiilH  itwued  wbool-dimHcl  of- 
ficers unless  the  signaUues  thereoo  shall  corre- 
spond with  the  signatures  of  the  officers  of  the 
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district  on  file  bi  hit  oflke,  WM  VMied  for  the 

bra^fit  of  the  school  diMricts  ana  of  the  eoun- 
ty  treasurer'B  office,  and  not  at  all  for  the  beneAt 
of  the  pubHc  at  iarge;  aad  heoce  a  connt^  treas- 
nrer'a  iDdoraemeDt  of  a  ffarraot  Is  not  a  guar- 
aotr  of  ItB  genulncDesB  on  vhieb  he  ia  liable  to 
an  aaeifuee  of  the  warrant. 

Appeal  from  vaperior  cant,  S^mkane  coonty; 
Nonnaji  Buck,  Judsc 

Actton  br  W.  B.  aod  U  8.  Heberta,  fyutaetn 
by  tbe  &rm  name  at  Robexta  Bnoa.,  ajtalnst  Da- 
vid S.  PreacDtt  and  otbsnH,  on  lB(terBemeiit8  at 
sebool-dlstTlct  warranta  From  a  Judgmeat  la 
Cbtot  at  deCendaots,  ptaintUfB  oKieaL  Af- 
finned. 

Oynm  Happy,  for  aipif¥BaM».   James  D.  9^- 

HOTT,  G.  J.  This  actioo  ms  broa^ 
■KniDst  the  treainier  of  Spokane  county  aad  the 
■nretlea  oa  hta  bond  t*  rccorer  damages  al< 
leged  to  have  beea  ocGastooed  by  the  wroag- 
fkil  act  of  the  tmaurar  In  indontng  certain  war- 
rants whteb  afpemred  to  bare  been  Issaed  by  th* 
flOeen  «(  certain  school  districts  In  said  awnty, 
which  H  was  alleged  they  were  Induced  to  pur- 
chase by  reason  of  the  fact  of  such  Indorsemeiit 
toy  the  treasurer.  The  grotmd  apoa  which  It 
was  claimed  that  the  action  o(  the  treasurer 
was  wroDjEful  was  that  la  making  the  Indorse- 
ments he  acted  in  violation  of  section  7  of  the 
act  of  March  10,  1803,  which  made  it  his  duty 
not  to  re^st»  and  Lndoree  fmch  warrants  unless 
the  sltniatnres  thereon  corresponded  with  the 
stgnatnres  of  the  ofitcers  of  the  district  on  file  In 
bis  office;  and  the  first  question  presented  by 
tbe  record  Is  as  to  the  object  .  which  this 
section  was  enacted.  U  such  object  was  solely 
for  tbe  protection  of  the  oonnty  and  tbe  acbool 
distiicto  therein,  the  plain  tiffs  ooald  not  main- 
tain an  actten  tor  Its  Tldatlon  by  the  county 
treasorer.  If  It  was  enacted  for  the  benefit  at 
the  pubUc.  and  to  «Kowaige  dealing  la  tbe  war- 
rants of  school  (Ustrlcts,  tbe  right  oC  the  plain- 
ttfTs  to  maintain  ibe  action  for  Its  violation 
mll^t.  ander  a  certain  line  ctf  authorities,  be 
■ustabted.  Hence  U  Is  aecessary  to  first  deter- 
mine aa  to  tbe  object  of  tbe  enactment  of  this 
section  as  disclosed  by  Its  language.  Warrants 
of  a  scbofd  district,  Uiongb  payable  to  order  or 
bearer,  are  not  DQ^Iable  under  the  rules  of  the 
law  merchant .  They  may  be  tntnsfo'red  from 
one  to  aaotber,  bat  sncta  transfer  has  no  effect 
upon  any  equities  wWch  may  exist  In  favor  of 
tbe  district  against  sncb  warranlB.  This  being 
80,  it  is  not  reasonable  to  suppose  that  tbe  leg- 
lidature  bod  tn  view  tbe  ivotectlon  of  those  wbo 
sboald  bay  atich  warrants  when  It  enacted  the 
section  under  consideration.  It  Is  more  reason- 
able to  soHMMe  that  this  section  was  paased  for 
the  purpoee  trf  providing  an  orderly  course  tot 
the  transaction  of  business  as  between  the 
county  treasurer's  olfice  and  the  several  school 
districts  of  the  eounty.  It  was  In  the  Interest 
of  school  districts  that  the  treasure  sbould  not 
pay  warrants  without  proof  of  their  geoulneoees, 
and  It  was  also  to  their  interest  that  warranta 
should  not  be  registered  as  having  been  Issued 
hy  them  and  entered  on  the  books  ot  tbe  treaa- 


urer  without  like  proof  of  their  genuineness.  To 
enable  the  treasurer  to  determine  as  to  the 
■eaaliieaeas  at  each  warcants.  It  was  neeeMarr 
that  there  should  be  accesaible  tohlm  the  genuine 
stgnaturea  of  the  officers  aolhorioed  to  Issue  the 
warrants.  This  being  aoi,  It  will  not  be  pre- 
sumed' that  such  {trovlsiiMis  wese  for  the  benefit 
of  the  public  at  large,  unless  the  Infeent  to  that 
end  deerty  npnean.  If  die  wnnaats  were  In- 
tended to  circulate  aa  negotiable  paper,  tbCT 
might  be  reaaoa  for  some  provision  which  would 
prevent  their  getting  Into  circulation  before  their 
genuineness  had  been  determined.  But,  as  th^y 
are  not  n^tlable,  and  not  Intoided  for  general 
circulation,  there  could  be  little  need  for  any 
provision  for  the  protection  of  those  Into  whose 
hands  they  might  come.  The  county  treasurer's 
office  is  accessible  to  the  public,  and  It  Is  equally 
wittla  ^  power  at  me  wbo  to  about  to  buy  a 
school  warrant  to  detemrine  as  1»  Ka  geaulae- 
ness  by  compariscm  with  the  algnatiu'es  on  file 
In  sadi  oOee  as  fbr  tbe  treasurer  htaaself  to  do 
aa.  All  things  considered,  we  are  satlafled  that 
the  lower  court  was  right  In  bcMkm  that  this 
BBctliHi  waa  passed  for  the  bcBefit  «f  the  school 
district  and  at  the  coanty  trsasarer's  office, 
and  not  at  an  for  the  benefit  of  Che  pubBe  at 
large.  Hnce  the  Judgment  rendend  its  It  tar 
the  dcdSendants  was  right,  asid  must  be  ■fflrmwd, 

SCOTT,  AiWESaa,  DUNBAB,  and  OOBDOM, 

JJ^  CODCUt. 


BUCHANAN  T.  ADAUS  COUNTY. 
(Bnpreme  Court  «f  Waahlngtoa.  Nov.  0,  18BflL> 
BoAho  or  BquALiBATio**— OKTiBaa— ArraAi- 
Hill's  Code,  |  298,  authorising  an  appeal 
from  tiny  ilecUion  or  order  of  thr  board  of  coa»- 
ty  conuaissionera,  does  not  authorise  an  appeal 
from  Its  deciHioD  or  order  while  acting  as  a 
bonrd  of  equalization,  under  Laws  1893,  e.  124, 
I  69.  Oiymdia  Waterworks  v.  Boavd  of  E^qual- 
iution  of  Thurston  Co.  (Wash.)  44  Pac  207, 
followed. 

AHieel  from  map&Aac  eomt,  AdauM  ooantr^ 
Wallace  Mount,  Jodge. 

Tbe  board  of  coounlsskMieia  of  Adams  co«»- 
ty,  sitting  as  a  board  of  equallz^loi^  disal- 
lowed D.  Buchanan  the  ex^ption  of  $300  ]» 
parsonsl  property  from  taxation,  aa  a  boose- 
holder  and  head  of  a  family.  From  this  or- 
der Buchanan  appealed  to  tbe  superior  couit,^ 
where  the  casj  waa  submitted  oa  an  agreed 
statement  of  f&cts.  From  an  order  In  favor 
of  Budianan,  tbe  board  of  commlHH  toners  ap- 
peaL  Reversed. 

O.  R.  Holcomb  and  James  A.  HaJgbt  fiir 
i^^iellaiit  •  D.  Bnehanan,  tai  pro.  per. 

PER  CURIAM.  Under  the  rule  anDoonced 
^  thto  court  hi  Olympia  Waterworks  v.  Board 
of  BkiuallaatioD  of  Thurston  Co.  (WashJ 
Pae.  267,  an  appeal  did  not  lie  from  the  order 
aaade  by  the  board  of  equalisation  to  the  su- 
perkw  court.  Such  court  was  therefore  with- 
out Jurisdiction  to  make  the  order  from  which 
this  appeal  has  been  pcosecoted.  It  wiU  be 
reversed,  and  the  pwceedlnf  dlnniBaad. 
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In  n  Aui;r. 
Appeal  of  INTBBSTATS!  SAVINOB  ft  LOAM 
ASS'N. 

<fiiipreme  Court  of  Wuhington.    Oct  23, 

1896.) 

Appbal— Right  to  PROsBOtm— Dubarmbnt  Fao- 

CEBDIMGS— IJlTER&ST  OF  AFPBLLAST. 

A  nrirete  corporation  haa  do  inch  interest 
tnvoWea  id  the  dismissnl  hy  the  court  of  ita 
petition  for  the  disbarment  of  an  attorney  aa 
will  entitle  it  to  prosecute  an  appeal. 

Appeal  from  superior  court,  SnohomlBh 
county;  John  O.  Denney,  Judge. 

Application  by  the  Interstate  SaTlnga  ft 
Jjoau  AssocIatJoa  for  the  disbarment  of  John 
B.  AulL  From  a  dlamlssal  of  ita  petition,  tlie 
■applicant  appeals.   Appeal  dlsmlsseil 

Shai^  ft  Smith,  for  appellant  Oolemu  ft 
Hart,  tor  reapondent 

DUNBAB,  J.  An  application  waa  med  In 
the  niperior  ooort  of  Snobomlih  county  by 
the  Interstate  Savings  ft  IXMua  Assodatloo 
minting  many  dellnqnencles  on  the  part  of 
the  respondent,  John  B.  Ault,  and  praying  the 
■court  for  an  order  ddng  said  John  B.  Aolt 
*o  appear  and  show  cause.  If  any  he  had, 
why  he  should  not  be  forthwith  disbarred, 
and  his  name  strlt^en  fnnn  the  ndl  ttf  attra^ 
oeys  of  said  court  Respondent  demurred  to 
the  petition  upon  the  gnnmds  (1)  fbat  tin 
court  had  no  Jurisdiction  of  the  person  of  the 
respondent  In  this  proceedlDg;  (iQ  that  It  had 
no  Jurisdiction  of  the  subject-matter  of  the 
proceeding;  &i  that  the  petition  did  not  state 
tacts  sufficient  to  constitute  a  cause  of  action; 
and  (4)  that  the  proceeding  was  not  being 
prosecuted  upmi  the  court's  own  motion.  This 
demurrer  was  sustained  by  the  court,  and 
Judgment  of  dismissal  entered,  from  which 
Judgm«it  an  appeal  Is  Ukea  to  this  court 
The  respondent  now  mores  the  court  to  dis- 
miss this  appeal  for  the  rraaon  that  this  court 
has  no  Jurisdiction  of  an  appeal  from  the  or- 
4er  from  which  this  a]n>eal  Is  taken,  that  the 
notice  of  appeal  was  not  serred  or  filed  wlth- 
-In  the  time  llndted  by  law,  and  that  the  ap- 
pellant has  no  appealable  Interest  in  the  sub- 
ject-matter of  this  appeal,  and  Is  not  entitled 
to  prosecute  It  Without  noticing  the  first 
two  alleged  grounds  for  dismissal,  we  think 
the  last  one,  namely,  that  the  appellant  has 
no  api)ealable  Interest  In  the  subject-matter 
of  this  appeal,  must  be  sustained.  The  rec- 
ord does  not  disclose  the  ground  upon  which 
the  court  sustained  the  demurrer.  It  was  in- 
dicated by  the  appellant,  In  oral  argument 
that  it  was  because  the  lower  court  did  not 
think  it  had  JnrisdlctioD  to  try  the  cause,  and 
It  is  insisted  that  If  the  appeal  is  dismissed 
the  effect  would  be  to  assume  the  very  thing 
In  controversy.  However  that  may  be,  an  ap- 
peal Is  a  statutory  right  and,  if  not  given  by 
the  statute,  cannot  be  entertained  by  this  court 
The  statute  provides  that  a  party  who  is  ag- 
grieved may  prosecute  appeals.  We  cannot 
nuflentand  bow  the  appellant  In  this  actum 


la,  In  any  sense,  anrrtered.  It  Is  not  a  senti- 
mental grievance  that  the  statute  contem- 
plates, but  it  Is  a  grleraoce  that  amounts  to 
an  Interest  There  can  be  but  two  puHes  In 
Interest  In  a  case  of  this  Und,  outside  ot  the 
respondent  namdy,  the  court  and  the  pub- 
lic. The  respondent  la  aa  officer  of  tiw  court, 
and  the  law  prorldea  a  method  1^  which  the 
court  can  determine  the  fitness  or  unfitness 
of  an  attorn^  for  that  position,  and,  no  doubt 
the  Interests  ot  tile  public  can  be  protected 
by  an  actl<m  authorised  by  some  one  who  rep- 
resents the  paUic;  hut  the  M^idlant  In  Oris 
case  neither  represents  the  court  nor  the  pub- 
lic, and  It  can  be  of  no  Interest  to  it  who  the 
attorneys  at  the  courts  the  state  of  Wash- 
ington are.  If  the  Judgment  of  the  court  had 
been  against  the  attorney,  of  course  he  could 
appeal*  far  he  would  certafady  he  a  party  la 
Inrareat,  the  Jadgment  de^ring  hbn  of  the 
light  to  practice  his  pntfesrioi;  bat  we  are 
unable  to  discover  any  interest  which  the  ap- 
pellant In  this  ease  has  In  the  matter  In  coo- 
troveray.  The  motion  to  dtsmtsa  will  tbwe- 
fore  be  granted. 

HOYT,  a  J.,  and  ANDERai  SCOTT,  and 
GORDON,  JJ.,  concur. 


STATB  ex  xri.  TRADERS*  NAT.  BANK  OF 
8P0KANB  T.  WINTER,  Treasarer. 
(Supreme  Court  of  Washington.    Oct  19, 
1896.) 

MDHIOIPAI.  CoaPOBATIOHS— AaSUMIWO  lUiBttU  Is- 
DSBTBDNBas— POWBB  OF  LbOIBLATCHB  10 
AUTHOBIZ  B— OBDIN  ANXBS. 

L  LawB  1891.  p.  279,  and  X^iws  1893,  p.  188; 
intended  to  anthorlK,  and  to  mtl^  and  confirm, 
the  action  of  any  municipal  corporation  in  as- 
suming Indebtedness  created  hy  tbe  residents  of 
the  same  territory  while  acting  in  a  conxirate 
capacity  onder  the  act  of  February  2,  1888,  of 
the  territory,  thereafter  declared  nnconsUtntion- 
al,  are  witnin  the  limits  of  legislative  power, 
and  are  valid  and  effective. 

2.  Where  a  town  by  ordinance  expressly  rec-  . 
ognized  and  assumed  an  indebtednesB  created  in 
good  faith  for  public  improvements  made  while 
acting  under  an.  illegal  organisation,  the  ordi- 
nance la  not  Invalid  becanae  it  delegated  to  the 
mayor  and  clerk  the  duty  of  taking  np  the  war- 
rants evidencing  such  inoebtednesa  and  directed 
them  to  Issue  new  ones  in  their  stead. 

Appeal  from  superior  court,  Sterais  coun- 
ty; Jesse  Arthur,  Judge. 

Action  for  mandamus  aa  relation  of  the  , 
Traders'  National  Bank  at  Spokane  agahist 
Arthur  T.  Winter,  treasurer  (MT  the  town  of 
Oolvllla    Judgment   for   doCendant  and 
plaintiff  appeala.  Bevoeed. 

Graves,  Wolf  ft  Graves,  tot  appellant  8. 
ft  J.  W.  Dongas  and  W.  IL  Hurray,  for  re* 

spondent 

GORDON,  J.  This  was  an  ^plication  In 
the  lower  court  for  a  writ  of  mandate  com- 
pelling the  respondent  as  treasurer  of  the 
town  of  Colvllle  (a  municipal  corporation  of 
the  fourth  class),  to  pay  certain  warrants 
of  said  municipality  held  and  owned  by  tbe 
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relator.  An  Isirae  of  fact  baring  been  form- 
ed, the  case  was  tried  below  ui>on  an  asreed 
statement  of  facts,  and  from  a  Judgment  dis- 
missing the  application  the  relator  has  ap- 
pealed. From  the  agreed  statement  of  facts 
which  has  been  brought  to  this  court  it  ap- 
pears that  some  Ume  in  the  year  1888  the 
territory  now  embraced  within  and  constltat- 
Ing  the  present  town  of  ColvUle  was  incor- 
porated under  the  cnporate  name  of  "The 
Town  of  Colrtlle,"  under  and  by  virtue  of 
an  act  of  the  legislatore  of  the  territory  of 
Washington  approved  March  27,  1888.  This 
act  was  subsequently  declared  to  be  uncon- 
■tltntlonaL  Territory  t.  Stewart,  1  Wash. 
St  98,  23  Pac.  406.  After  its  attempted  In- 
corporatlMi,  and  prlw  to  the  decision  in  Ter- 
ritory r.  Stewart,  supra,  said  town  proceeded 
to  czereise  corporate  f  nncttons,  to  elect  offl- 
cen,  and  Incur  Indebtedness  (or  street  Im- 
proTementa  and  otherwise,  In  payment  of 
which  indebtedness  warrants  were  Issued 
opcm  Its  treasury.  The  statement  shows 
that  "the  said  town  became  Indebted  to  the 
Stevens  Oounty  Bank  for  various  and  divers 
snms  oi  money,  being  the  same  sums  of 
money  a«  are  expressed  upon  the  face  of 
the  warrants  herein  referred  to,  and  in  dis- 
charge of  said  indebtedness  Che  then  mayor 
and  the  then  clerk  of  said  oM  town,  duty 
and  r^cularly  in  ail  things,  as  required  by 
law,  drew  the  several  warrants  of  the  said 
town  in  payment  thereof,  and  the  same  were 
delivered  to  the  said  Stevens  Oounty  Bank. 
*  *  *  That  said  warrants  would  have  been 
valid  and  binding  npon  said  town  but  for 
tbe  nnconstltntionallty  of  tbe  act  under 
which  its  then  Incorporation  was  had."  It 
fortlier  appears  from  said  statement  that, 
after  the  act  under  which  the  old  town  at- 
tempted to  incorporate  had  been  declared  un- 
constitutional, and  prior  to  the  23d  of  De- 
cember, 1880,  the  territory  and  Inhabitants 
embraced  within  the  town  of  Colvllle,  as  In- 
cori)orated  under  the  act  of  February  2, 
1888,  already  referred  to.  Incorporated  under 
an  act  of  tbe  legislature  of  the  state  of  Wash- 
ington approved  March  27,  1890;  that  there- 
after, on  tlie  0th  of  January,  1891,  the  town 
council  of  said  town  as  at  present  organized 
passed  Ordinance  No.  22,  entitled  "An  ordi- 
nance to  provide  for  the  payment  of  an  In- 
debtedness of  tbe  town  of  Oolvllle,  Washing- 
ton, by  the  redemption  of  old  warrants,  and 
for  the  Issuance  of  new  ones  therefor  repre- 
senting said  indebtedness."  Said  ordinance, 
among  other  things,  recites:  "That,  where- 
as the  said  town  of  Colvllle,  Washington,  by 
and  through  tbe  board  of  trustees  thereof. 
Incurred  a  large  indebtedness  (or  public  im- 
provements and  other  necessary  and  legiti- 
mate purposes,  and  did  Issue  Its  municipal 
warrants  or  orders  in  payment  thereof;  and 
whereas  tbe  said  town  of  Colvllle,  Wasbli^- 
ton,  Is  desirous  of  paying  the  just  indebted- 
ness aforesaid  of  tbe  said  town,  and  having 
recdved  and  enjoyed  the  beneflta  derived 
from  said  Indebtedness,  and  as  a  Just  and 
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proper  municipal  indebtedness  therefor." 
Tbe  ordinance  then  provides  for  the  surren- 
dering and  filing  with  the  town  clerk  of  said 
town  of  the  warrants  of  the  old  town  for  re- 
demption and  cancellation,  and  authorizes 
the  issuing  of  new  warrants  by  said  town  as 
at  present  Incorporated,  "in  all  respects  as 
other  warrants  are  now  iMued  by  said  town 
conndl,"  for  the  amount  or  amounts  due  up- 
on said  redeemed  and  canceled  warrants. 

TTpon  the  part  of  tbe  respondent  It  is  con- 
tended (1)  that  the  town  of  OolvUle  did  not 
have  the  power  to  assume  and  pay  Indebt- 
edness incurred  by  tbe  old  town  organizer- 
tlon  acting  under  the  unconstitutional  law^ 
ol  1888;  (2)  that  the  ordinance  authOTlzIng 
the  Issuance  of  warrants  of  the  present  town 
In  lien  of  the  (dd  warrants  was  and  is  In- 
valid because  It  was  a  ddegation  to  the  may- 
or and  town  cleA  of  power  residing  in  the 
counclL  We  think  that  neither  of  these 
positions  can  be  maintained.  As  to  the  first* 
section  160  of  the  act  of  March  27,  1890,  un- 
der which  tbe  present  town  Is  Incorporated, 
as  amended  by  the  act  of  March  7, 1881  (Sess. 
Laws  1891.  p.  279),  provides  that  "nothing  In 
this  chapter  contained  shall  be  construed  to 
prevent  any  town  having  a  bonded  or  oth^ 
Indebtedness  contracted  under  laws  hereto- 
fore passed  from  levying  and  collecting  such 
taxes  for  the  payment  o(  such  Indebtedness; 
.*  •  •  and  provided  furtha  that  any  ordi- 
nance duly  passed  by  tbe  town  council  of  any 
town  prior  to  the  passage  of  this  act  author^ 
izing  the  paymmt  of  said  Indebtedness,  shall 
be  and  tbe  same  Is  hereby  declared  valid  and 
l^al  and  binding."  Tbe  action  of  the  trus- 
tees of  tbe  old  town  in  making  improvementa 
and  Incurring  the  supposed  valid  indebted- 
ness evidenced  by  Its  warrants  constituted  a 
m<Hul  obligation  upon  tbe  inhabitants  and 
territory  thereafter  included  within  the  cor- 
porate limits  of  the  present  town,  and  tbe 
legislative  enactment  above  referred  to  was 
for  the  purpose  of  legalizing  and  validating 
ordinances  of  the  scope  and  character  of 
Ordinance  No.  22,  supra.  It  ts  not  contend' 
ed  that  It  was  not  competent  for  the  legis- 
lature to  pass  such  validating  enactment,  but 
if  any  doubt  could  exist  as  to  the  effect  ot 
tbe  passage  of  the  ordinance  and  tbe  manda- 
tory act  of  1891.  supra,  that  doubt,  we  tblnk^ 
is  removed  by  the  further  act  of  March  9,. 
1893  (Sess.  Laws  1803,  p.  183),  which  pro- 
vides that  "tbe  incorporation  of  all  cities  and 
towns  In  this  state  heretofore  bad  or  at- 
tempted under  sections  one.  two  and  three 
of  an  act  entitled,  'An  act  providing  for  the 
organization,  classification.  Incorporation 
and  government  of  municipal  corporations, 
and  declaring  an  emergency,'  (being  tbe  act 
under  which  tbe  present  town  la  incorporat- 
ed,) *  *  *  Is  hereby  for  all  purposes  de- 
clared legal  and  valid.  •  *  •  And  all  con- 
tracts and  obligations  heretofore  made,  en- 
tered Into  or  incurred,  by  any  such  city  or 
town  80  incorporated  or  re-lneorporated  are 
hereby  declared  legal  and  valid  and  of  full 
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force  and  Effect"  It  ta  eoBipeteitt  for  the 
tcKistatore  to  direct  the  payment,  by  a  mu- 
■leipai  corporation,  of  a  claim  that  the  law 
does  not  recognize  as  a  legal  oblU^atlon,  and 
to  ratify  any  act  which  It  could  have  autiior^ 
iaed  to  be  done  1  Dia  Mnn.  Corp.  (4th  Kd.) 
i  75;  New  Orleans  t.  Clark,  9fi  U.  S.  GU; 
^ayor,  etc^  of  New  York  t.  Tenth  Nat 
Bank,  111  N.  Y.  446,  IS  N.  B.  618;  Mayor, 
etc.,  ot  Gnthrle  t.  Territory  (Old.)  31  Pac. 
190;  Baker  t.  City  of  Seattle,  2  Wash.  St. 
570,  27  Pac.  462.  Indeed,  this  question  can 
acarcdy  be  coasldeired  an  opra  one  In  this 
state  since  the  dedskm  In  Abemethy  v. 
Town  erf  Medical  Lake.  9  Wash.  112,  37  Pac 
SOO;  a  ease  wbicta  presented  almost  the  fden- 
ttcal  qnestioDS  which  we  are  here  eonslder- 
kag.  As  to  the  second  objection  nrged  by 
the  respondent,  via.  that  tbe  ordinance  is  is- 
nalid  because  attempting  to  delegate  power 
belonging  to  tbe  council,  we  think  tbat  tbe 
•rdinance  Uaelf  contains  sufficient  evidence 
atf  tbe  fact  that  the  warrants  in  question 
were  audited  by  the  council,  and  expreastr 
ncegatzes  tbe  Tatidtty  of  the  claims  upon 
which  the  warrants  In  question  were  Isoned. 
Such  recognition  and  aathorlty  ta  its  minla- 
terbtl  cfflcers  t»  Issne  the  warrants  Is  all  that 
la  required  to  conatltBte  the  auditing  and  al- 
lowaace  of  a  clabB  od  the  part  of  the  conn- 
dL  UpM  the  pteadiogs  in  the  case  and  the 
screed  statement  of  facte,  we  think  that 
JndgmcDt  should  have  been  for  tbe  relator, 
and  the  cause  will  be  remanded  for  further 
ttaeeadlnta  la  accwdance  with  this  opinion. 

HOYT.  0. 3^  and  AITDSmS,  DUNBAR,  and 
BGOTT,  iJ„  caocnr. 


STATE  DOWNING. 
(Sniveme  Court  of  WaahingtoD.    Oct  21, 

1S96.) 

Bmcasuif  BHT  bt  Cooktt  OrnoBBfr-lHOiOTHsirr 

— I^BTKOCTIONS. 

LAn  inforsiatlon  charging  tbat  a  county 
clerk  aud  ex  ollicio  clerk  of  the  superior  court, 
entitled  only  to  a  Balary,  havioK  as  aneh  offi- 
cer reeei^  fines  which  be  «bould  have  paid 
ever  t»  the  county  trenaurer,  failed  and  refused 
to  do  SO,  bat  "unlawfully,  •  •  •  fraudulent- 
ly, and  fploniowly  did  take,  convert  to  bis  own 
nse,  and  embexale^'  the  Bame,  b  sufficient  un- 
der Pen.  Code,  S  57,  jffOTidiiiR,  if  any  county  of- 
G.CGr  use  an?  money  intniMted  to  bim  for  safe- 
keepinji  for  any  purpose  not  authorized  by  law, 
he  shall  be  deemed  guilty  of  a  felony. 

2.  On  a  proneeulion  of  a  county  clerk  and  «c 
officio  clerk  of  the  superior  court,  under  Pen. 
Code.  S  57,  declarihg  that,  if  a  t-outity  oiEcer 
nse  any  money  intmirted  to  him  for  safe-kewing 
for  any  pnrpoKe  not  snthorised  by  law,  he  shall 
be  deemed  guilty  of  a  fekmy,  the  iniormfltion 
charging  that  he  refused  to  pay  over  fines  re- 
ceived by  him,  but  "unlawfully,  •  ♦  •  fraud- 
ulently, and  feJonioii«ly  did  take,  eonrert  to  hia 
•wn  mt,  and  ensbexrie^'  the  same.  It  is  proper  to 
charge  mat  defeodaat  received  the  money  as  a 
fine,  and  failed  to  pay  it  over  to  the  treasurer, 
but  retahied  It,  witn  the  Intention  to  convert  it 
to  his  own  nsp.  and  did  so  convert  it  he  should 
be  foDDd  Kvilty  rs  charged,  though  section  1335, 
2  Hill's  Code,  makes  it  a  mlsdHueawv  for  an  of- 
ficer to  refhae  or  neglect  to  pay  over  a  fine  to  the 


county  tressarer  within  a  nontfa  after  it  has 
tieen  received. 

Appeal  from  s^MTtor  eoor^  Spokane  connty; 
Nonuan  Buck.  Judi^e. 
C.  O.  Downing  appeals  tern  •  convlctlaB. 

Griffiths  ft  NimuD  and  Henley  &  KdUua 
for  appelant  J.  W.  Fei^nm,  for  tbe  8tas& 

PER  CURIAM.  Tbe  tnfonnatloD  npoo 
which  appellant  was  conrfcted  In  tbe  siverior 
oourt  Is  as  ftdlows:  "That  on,  to  wit  tbe  VJth 
day  of  DecembCT,  A.  D.  1894,  the  aid  G.  O. 
Downing  was  tbe  duly  elected,  qoabfled,  and 
acting  county  clerk  ki  and  for  tbe  oonnty 
I^Mkane,  and  state  of  Washington,  and  the 
ex  oflScle  clerk  of  the  superior  ceort  la  and 
for  said  county  and  state,  and^  as  socb  comrty 
clerk  and  ex  afflrto  derk  ot  the  snperiw  mast, 
was  not  allowed  bf  law  to-be  |ald  ««  t»  »- 
oelve  any  money,  fees,*  «r  eompeiuatlon  ftat 
his  services  as  sacb  eoanty  daft  and  tz  of- 
ficio derk  of  tbe  sniKrior  cowl,  except  the 
salaty  prortded  and  aDowed  to  be  pnid  him  bj 
law  as  sueb  eonnty  derk  and  ex  offido  deik 
of  tbe  aiqierior  court  Tbat  as  sucb  oeimty 
deift  It  became  and  was  the  duty,  inapoaed 
law.  to  receive  certahi  moneys,  fees,  and  die- 
poaltB  by  ThtiK  of  tbe  nkl  oBlce;  and  Oat  «■ 
said  19th  day  of  Deennber.  A.  D.  1S»^  at  tfas 
county  of  Spokane,  and  state  oi  W^ringto^ 
the  said  C.  O.  Downing,  then  an6  there  ^3elDg, 
did  receive  and  there  was  paid  to  btei  as  mA 
county  derk  and  ex  offido  derk  of  tbe  oopeitor 
court  and  by  virtue  of  said  office,  the  sum  of 
seTMity-two  and  **/io»  ddlara  <f72Jt5),  tow- 
fnl  money  of  tbe  United  States,  ef  the  Tnlne 
of  seventy-two  and  *>/io9  Mlars  <|72JC9, 
which  eatd  prosecnting  anoraey  Is  unable 
more  partlcnlar^r  to  describe^  tbe  same  befng 
money,  fees,  charges,  flBes,  and  deporits  ta 
tbe  case  of  the  State  of  Washfogtoii  t.  G.  B. 
Bartboloraew.  wblcb  s^  money,  feo,  duugn. 
fines,  and  depostte  weie  paid  to  hfm,  the  srtd 
C.  O.  Dowidng,  as  county  d«A  and  ex  oildo 
clerk  of  the  superior  court  and  SbouM  have 
bem  paid  and  delivered  to  tbe  treastner  of 
SptAane  county  by  hlra,  the  said  G.  O.  Down- 
ing, <xi  the  first  Monday  of  Jannary,  18£K$, 
according  to  law.  That  said  G.  O.  Downing,  as 
such  eoun^  derk  and  ex  offick)  deik  of  the 
superior  conrt.  baring  received  tlie  said  sum  of 
seventy-two  and  »Vioo  dottars  (972^)  as 
aforesaid,  at  and  In  eaid  eonnty  and  state  as 
afo^sald,  then  aiid  there  behig.  did  tben  and 
there,  on  the  said  19th  d8.r  of  DeeanbM*,  1904, 
aforesaid,  nnlawfnlly,  wffifUlly,  knowingly, 
fraudulently,  and  fdonlously  fliU  and  rriose. 
and  stUl  fttlls  and  refuses,  to  pay  tbe  said  sum, 
or  any  portion  QHreof,  to  the  coonty  trasurer 
as  required  by  law,  but  nnlawfally,  wlBfnlly, 
knowingly,  frandnlently,  and  fdonleoBly  did 
tske,  convert  to  his  own  use,  and  enibeszie  tbe 
said  sum  of  seventy-two  and  doltaza 
($72.35),  recdved  by  trim  as  aforeasid.  Tbat 
said  sum  embezded  as  aforesaid  was  the  mon- 
ey and  property  of  tbe  oounty  of  Spokane  and 
state  of  Wasfalnstoii.*' 
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It  li  wwai  u  SKnnd  Sor  leraml  Uwt  tt* 
oouKt  an«il  In  oranUaff  appellut's  dttDm^ 
nr.  Coonael  for  the  appelbuit  1m  a  wj 
ftblt  ua  tttMBilTO  taM  woB  IbBt  the  In- 
ConaMUten  ti  IsaufflcieBt  to  datfge  tn  offecM 
mte  Mctta  3  of  tbe  act  ef  Uudi  9.  1893 
<SeBi.  Lavs,  p.  ISD,  ma  Una  It  embeza^meut 
for  any  ooa^  officer  to  wbom  a  eaiary  la  paid 
to  fall  to  per  to  tb»  county  treasory  all  auma 
which  abaB  coom  lato  Ua  banda  for  ftsa  and 
<duuaea  Id  Ub  offloti.  AlaD  tbat  tt  doea  not 
diatse  wi  offewa  vndat  aBCtte  57  OC  Uw 
Penal  Code  UlU'a  Code,  ^  Wl),,  wblcb  la  aa 
CoUowa:  "SaOb  87.  If  aiv  BteM^  ooonty.  tow»- 
ahlii;  dty,  town,  liBam*  «r  aUtar  offlcer  dacled 
or  appointed  tmder  the  coBftkutkn  or  lam 
of  tbia  state,  onirt  eoaamlSBkiofr,  or  any  flffio« 
of  any  court,  ov  ai^  ctek,  sMeat,  aeraut  or 
enq^yd  ot  tar  *acli  cClcer,  aball.  tti  any  BaaB> 
iwr  not  aotlioitaad  by  hw,  vae  ai^  portion  o< 
tlw  money  lotmslBd  to  Was  for  safo-kHidn& 
In  order  to  make  a  inoAt  eat  of  die  aame^  or 
■bell  nss  tbe  same  for  any  porpaae  not  aotbor* 
bed  by  law.  ba  aball  ba  de«ntd  gauiy  of  a 
felony,  and  on  ewrtotlan  tbertof  ibaU  be  bi>- 
prlaoDed  tai  tba  peeltentlary  not  leas  ttaen  -one 
nor  more  ttaa  tea  yeus."  KlaRota^y  enoaiA 
oonnsel  tm  tba  appallaat  aa  vaU  aa  for  tba 
atate  ban  overlooked  tbe  decMen  d  OOa  oooit 
tai  State  T.  IsenseSb  12  Waab.  3H,  40  Fac. 
86S,  wbltdi  ve  tbtak  la  directly  la  point  The 
defmdant  in  tbat  caat  ma  cttj  treaannr  of 
tbe  dty  of  Wbsteom.  and  0»  bifbrmatlon 
diarsed  him  with  eecetrfna  lata  Us  posecS' 
akm,  CDSt£dy,  and  oentnfl  br  Tirtae  of  bis  of • 
flee  960,000  of  tbe  money  and  laoperty  of  said 
dty,  wblcb  monay  ba  *imlawfaHy,  fratidulait> 
|y.  and  fekmlowly  did  mlsaKiAy,  tmbeml^ 
proprlate,  and  convert  to  hta  own  m"  TUs 
court  held  that  tbe  Infonmtkm  In  that  case  was 
aufllclent,  imder  aeetloa  07,  aqua;  and,  bdng 
satisfied  with  the  oondu^  there  reached,  U 
fbllows,  npoo  the  aotborlty  of  that  case,  tbat 
DO  error  was  committed  In  overruling  tbe  de- 
murrer herein.  And  for  tbe  same  reason  tt 
was  not  error  for  tbe  court  to  tfve  Instruc- 
tloD  No.  & 

Exception  was  taken  to  the  ^vlng  of  the 
following  inBtractlou  to  the  Jury:  "The  court 
Inatnicts  you  that  all  fines  Imposed  upon  any 
peiBon  tqr  the  {oovisloaa  of  the  lawa  of  this 
atate,  where  the  samp  aball  be  collected,  shall 
be  paid  to  tbe  cmmty  treasurer  of  tbe  ooun' 
ty;  and.  If  tbe  Jury  find  tbat  tbe  defondant 
In  this  ease  received  by  vtatue  of  bis  office  the 
sum  of  972.SS,  aa  ehannd  hi  tbe  infbrmatlon, 
aa  a  fine  and  coats,  and  tbat  the  defendant 
failed  to  pay  said  sum  ovw  to  tbe  coun^ 
treaBurer,  bat  retained  tbe  same  with  the  In- 
tention to  convert  tt  to  fab  own  use.  and  did 
ODDVert  the  same  to  his  own  use,  the  Jury  will 
find  Ike  defendant  gallty  as  dialed  to  tbe 
tefbrmatton."  Section  1SS5,  2  Hill's  Code,  pro- 
vides tbat:  "All  fines  Imposed  on  any  per- 
son by  the  proTldons  of  tbis  Code,  where  tbe 
mntt  shall  be  collected,  shall  be  paid  to  tbe 
cnmty  treaatuer  of  tho  county  where  anch  con- 
vlrtlon  shidl  have  been  bad.  to  so  Into  tbe  gen- 


eral Goonty  fund.  Tbe  eoanty  tTHaaurer  shall 
give  duplicate  recelptB  therefor,  oue  of  ivblcb 
shall  be  filed  with  Qie  county  auditor:  and  alt 
officers  refuBlng  or  oegfectlog  to  pay  over  aay 
fines  wtthln  one  month  after  they  ahall  have 
been  received  shall,  upon  coovlcthm  thereof 
be  fined  to  fourfold  tbe  amount  of  such  flniai 
so  received."  And  It  la  Insisted  tbat  tbe  In- 
struction cnnplalned  of  Is  erroneous  for  tbe 
reason  that  the  pmalty  provided  for  a  failure 
ar  neaieot  to  pay  ow  to  tbe  cosnty  treasury 
any  fines  vader  seettoa  1889  Is  punishable  as  a 
misdemeanor  only,  and  not  as  a  felony;  bat 
we  repeat  that  the  prosecution  In  tbis  case  la 
ondar  sectloa  57,  aatl  tkat  tba  defeadaat  Is 
ehargsd  wltb  aomaiUnic  snss  tbaa  a  aeie  fal^ 
we  to  pay  over  nxmeya  to  tba  county  tresa- 
TO  wltkla  a  amnth  after  their  reeelpu  Ba  la 
daucvd  hen  with  nsbai  them  to  a  maaacr  ani 
lor  a  fiiosE  not  antkoriaed  by  law.  nam^, 
wttfc  *nmtowfaUy,  wUlfnUy,  knovlnicly,  fnnd- 
alemly,  and  fetoitoualy  omverUniE  tbe  rame  ta 
kla  owa  aask"  No  snor  apppsrlna  of  leeoed, 
tba  Jndpmat  and  sflatonre  wlU  bs  affirsaed. 


RATB  ea  vd.  WOLF  t.  MOOBB,  ^perlor 

0(«rt>Jii«Ke. 
♦Snpfenie  Cosrt  of  WashiDgton.  Nov.  5,  18MI.) 

kUMBAHOS—niAeTICS— HSOITAL  OV  TA.0T8— ALTSS- 

SAViva  Warr. 
nc  aheraatlve  writ  of  mandate  Iwaed  and 

mrved  on  a  re«poDd«Dt  siust  iwt  out  the  facts 

relied  od  as  tbe  frround  of  rflief,  or  a  copy  of 
the  petition  stating  such  facts  must  be  served 
therewith,  and  referred  to  therein. 

Petition  by  Cbarlee  H.  Wolf  for  writ  of  man- 
date aifainsi  James  2.  Moore,  Judge  of  the  su- 
perior court  of  Spokane  county.  Demurrer 
to  alternative  writ  snstitfned. 

Gmvee,  Wolf  ft  Q  raves,  for  relator.  W.  3. 
DawsQH  and  Forster  &  Wakefield*  foe  respond* 
euL 

PER  CURIAM.  The  BitemaHv*  writ  Issned 
to  this  cause  cootolned  no  recital  of  tbe  facta 
set  out  in  the  petltton  upon  wnldi  tt  «as  la- 
sped.  Nor  was  tbm  any  referwce  therebi 
to  such  peUtltm,  or  direction  that  a  eopf  thoo- 
of  abould  be  served  with  the  writ  Respond- 
ent baa  Interposed  a  demurrer,  which  must  ba 
sustained.  Whatever  may  have  been  the  rule 
adopted  by  this  court  before  the  act  of  1S95, 
ander  said  act  it  Is  clearly  necessary  tbat  tba 
facts  relied  upon  as  ground  of  relief  sbtwld  ba^ 
set  out,  elthw  tai  tbe  alternative  writ,  or  In  a 
petition  swved  therewith,  referred  to  therein. 
The  demurrer  will  tw  sustained*  wUb  kava  to 
file  sn  aoNDded  writ 


WATSON  V.  RBED  et  aL 
(Supreme  Court  «f  Washington.   Nov.  A,  IWfL) 

QUOTIBNT  VKItlHOT. 

That  tbe  jury,  after  tbe  reqniatte  nnnh« 
had  agreed  tkat  plaiatifl  was  satlUsd  to  ssusa 
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er,  b7  ballot  aacertalned  the  average  tease  of 
the  SuTj  as  to  the  amount  of  damasea,  witbont 
any  agreemoit  that  they  ahtmld  be  bound  there- 
hy,  does  not  invalidate  the  verdict,  of  a  slishtly 
greater  amount,  which  ihej  finally  agreed  on. 

Appeal  from  gupaior  court,  Xaklmo  oonnty; 
Carroll  B.  Oraves,  Judge. 

Action  W.  W.  WatsoD  against  W.  H.  Reed 
and  another.  A  verdict  for  plaintiff  was  set 
aside,  and  he  appeals.  Reversed. 

Frank  H.  Bodkin,  for  appellant  Reavls  & 
Englehart  and  Whltoon  A  Parker,  for  reapond- 
cntB. 

GORDON,  J.  This  aetloa  wu  brooght  to 
ncorer  danugM  for  m  breach  of  a  iwatract  to 
execnte  a  lease.  A  verdict  for  the  appellant 
(plaintiff  below)  in  the  mm  of  was  return- 
ed by  the  Jury,  which  verdict  was  thereafter  set 
aside,  and  a  new  trial  awarded.  In  the  low» 
court,  itpon  the  aerie  ground  that  It  was  "ar- 
rived at  t7  a  reaort  to  the  deUnnlnatloo  of 
chance  or  lot"  From  the  order  setting  aside 
said  verdict  and  granting  a  new  trial,  the  plain- 
tiff has  appealed. 

SobdlTishm  2,  {  400,  of  the  Code,  makes  the 
affidavits  of  one  or  moce  of  the  Jurors  admls- 
aiUe  for  the  pmpose  of  sibowhig  that  a  vecfflct 
was  arrived  at  In  the  numner  claimed  In  this 
case.  The  affidavits  of  two  jurors  who  served 
In  the  cause  were  considered  upon  the  hearing 
of  the  motion.  In  one  of  them  It  la  stated  that 
"as  soon  as  ten  JiHors  in  the  cause  agreed  upon 
a  verdict  In  fiivcHT  of  the  plaintiff,  the  jnry 
proceeded  to  ascertain  and  fix  the  amount  of 
such  verdict  The  foreman  of  said  Jury  sug- 
geated  tiiat  each  Juror  write  down  on  a  i^p  of 
paper  the  amount  he  deemed  plaintiff  entitled 
to;  that  aald  tereral  amounts  be  added  to- 
gether,  and  the  sum  so  ascertained  be  divided 
hy  twelve;  that  each  of  the  twelve  jurors  did 
so,  and  the  sum  of  the  several  amounts  was 
divided  biy  twelve,  which  gave  a  quotient  of 
about  9168.**  It  Is  further  stated  "that  there 
was  no  agreonent  on  tbe  vaxt  of  any  of  said 
juron  to  retnm  a  verdict  for  the  amount  ascer- 
tained In  the  manner  above  stated,  Init  that  said 
method  of  aacertalnli^  the  amount  was  re- 
sorted to  for  the  sole  purpose  of  ascertaining 
the  average  aense  of  tbe  Jury  on  the  question  of 
damages;  that  tbe  sum  of  fies  was  the  final 
and  oaily  amount  agreed  npoh  by  the  Jury  \n 
said  caose,  and  none  of  the  Juron  in  said  cause 
ever  agreed  to  be  bound  by,  or  »>  return  hito 
court  a  verdict  for  any  other  or  different 
'amount,  or  to  be  bound  by  the  result  of  any  lot 
or  chance  In  arriving  at  the  anurant  of  aald 
venllct."  The  affidavit  from  which  we  have 
quoted  was  snbndtted  by  tbe  idahitlff  In  tbe 
lower  oonrt  In  oKWsltlon  to  the  motion  for  a 
new  triaL  It  does  not  differ  materially  from 
the  atatement  made  t:^  the  miy  other  Juror  who 
made  an  affidavit  but  It  sets  out  more  folly, 
and  in  detaO,  the  manner  In  which  the  Jury 
proceeded.  Section  1  of  the  act  of  March  8, 
180C  (Sess,  Laws,  p.  B&),  authorizes  the  return 
of  a  verdict  in  a  drll  action  1^  10  or  more 
jnron.   We  think  the  showing  made  was  in- 


sufficient to  authorize  the  aetthag  aside  of  the 
verdict  The  case  differs  from  that  at  Gor- 
don V.  Trevarthan  (Mont)  34  Pat  185,  wtaeieio 
It  appeared  that  an  agreement  was  entered  Into 
by  tbe  Jury  to  arrive  at  ttie  result  b^  a  qnotleBt 
verdict  and  it  appeared  tiutt  at  least  one  Jnnc 
was  Induced  to  assent  to  the  verdict  because  of 
the  agreouent  so  readied.  And  so,  too,  in  Im- 
provement Go.  V.  Adams  (G(Ao.  App.)  28  Pac  66% 
the  verdict  was  obtained  by  averaging  tbe  esti- 
mates of  the  individual  Jurors  under  an  agree- 
ment to  be  Imnnd  by  the  result  In  the  present 
case  it  appears  that  a  requisite  number  of  Juroa 
had  concluded  that  the  plaintiff  was  entitled  to 
a  verdict  and  the  malting  was  tor  the  pozpoae 
of  getting  the  average  sense  of  the  Jmr  as  to 
the  amount  of  tlie  recovery,  as  a  basis  at  dis- 
cussion or  furtbw  oooirideratlon,  but  there  was 
no  agreement  or  understanding  that  the  average 
so  obtained  should  be'lhe  sum  of  their  verdict 
In  other  words,  the  Jurors,  and  each  of  them, 
were  free  to  act  oi  the  result  of  the  general 
average,  unrestricted  and  unembarrassed  by 
any  previous  arrangement  or  agreemmt  to  be 
bound  by  the  goieral  average;  and  we  agree 
with  counsd  for  the  appellant  that  ttiere  Is  no 
hnproprlety  in  a  Jury  cesordng  to  this  method 
fbr  the  sole  purpose  of  atrivlim  at  an  ai^ee- 
ment  when  the  mhids  of  the  jmors  are  free 
to  deliberate  aiul  act  upon  the  result  And 
this  view,  we  thtait;  Is  sustaUied  by  the  au- 
thorities. Grhmell  v.  Phmtps,  1  Uasa.  530; 
Dorr  T.  Fenno,  12  PUik.  B21;  Dana  v.  Todrer, 
4  Johns.  487;  Hayne,  New  Trial  &  App.  | 
71;  HIl.  New  TcM  (2d  Ed.)  p.  361.  |  IB.  The 
cause  win  be  remanded,  and  the  lower  court  is 
directed  to  vacate  its  order  awanUng  a  new 
trial,  and  to  enter  Judgment  upon  the  verdict.  In 
accordance  with  this  optaiioL 

HOTT,  O.  J.,  and  DUNBAR,  SCOTT,  and 
ANDEBS,  33.,  concur. 


PLUMMBR  V.  Wmu 

(Supreme  Court  of  Washington.   Nov.  5,  lKHi.1 

Biu,  OP  Pahtiodlahs  —  IsscrriciSKOT  —  MfiTioa 
roK  Dbpault  — Plbaoiko — Dis- 
missal OF  AOTIOX. 

1.  Where  the  record  does  not  show  the 
grounds  on  which  appellant's  motion  for  a  de- 
fault was  refused,  it  must  be  presnmed  that  suf- 
Scient  was  shown  to  justify  the  exercise  of  the 
trial  court's  discretion  in  that  regard. 

2.  The  filing  of  a  motion  for  a  dUI  of  particu- 
lars ipso  facto  extends  the  time  for  answering. 

3.  The  court  can  order  a  farther  and  amend- 
ed bill  of  particulars,  where  the  one  already  fur- 
nished is  msuffident. 

4.  In- an  action  to  recover  the  ag^cregate  val- 
ue of  professional  services  extending  over  a  pe- 
riod of  three  years,  and  which  plaintiff  Is  nn- 
ablo  to  Itemize,  tbe  Insnffldency  of  the  bill  of 
particulars  cannot  be  excused  on  the  gronnd 
tbat  plaintiff  kept  no  books,  and  cannot  sped^ 
the  services  or  state  their  values. 

6.  An  order  directing  an  amended  bill  of  par- 
ticulars to  lie  furnished  is  "an  order  conceroing 
the  proceedings  iu  the  action,"  for  a  failnrC  to 
comply  with  which  tbe  court  mav  dismiss  tbe 
nrtion.  under  the  authority  of  2  Hill's  God&  | 
400. 
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Annal  tmn  mpertor  coart.  ^mkane  county; 
Nennni  Bnck,  Jtidg^. 

AicCkm  b7  W.  H.  Plommer  against  It.  WeU 
to  recora  fw  pmfearioiial  aervlcea.  From  a 
^ndgmeDt  of  dtomlflBal,  plaintiff  appeals.  Af- 
firmed. 

W.  J,  TbaTcr.  for  aMwMa"^  OiaTes,  Wdf  ft 
Otito,  for  reqxMideiit 

GOBDON«  J.  This  actkn  was  tiroas^t  to  n- 
oover  f6r  pntfeadtmal  serrloei  alleged  to  ban 
been  performed  by  Qie  law  firm  of  Flommer  ft 
Tbajrer,  at  the  Instance  of  the  defendant  (re- 
epondent),  daring  the  years  1892,  1883,  and 
1894.  The  complaint  alleges  that  the  serrlces 
were  reasonably  worth  the  sum  of  91,000,  and 
that  the  sum  dne  tbrrefor  was,  prlw  to  the 
commencemait  of  this  action,  assigned  by  odd 
firm  to  the  plaintiff  (apfwUant  herein).  Tbe  rec- 
ord shows  that  a  so-called  bill  <rf  partknlara 
bad  been  famished  defendant's  counsd  upm 
demand,  and  that,  dg«  being  eatlsfled  tberewltb, 
they  moved  the  court  t<x  an  order  directing 
the  plaintiff  to  fomUi  an  amended  MIL  This 
mothm  was  allowed,  and  the  order  granting  It 
directed  that  the  defadant  should  plead  "with- 
in fire  days  after  the  service  ot  said  bill  of 
particnlars."  It  appears  that  the  claase  flxhig 
the  fime  wltnln  whV<4i  defendant  was  leqnlred 
to  plead  was  Inserted  by  platotlff,  and  there 
Is  some  disagreraimt  between  counsel  as  to 
whether  the  attorneys  for  defendant  had  any 
knowledge  of  the  insertion  of  this  clause,  but 
we  deem  that  question  wh(^  Immaterial,  In 
view  at  the  sabsegnent  action  of  the  court 
On  the  Same  day,  namely,  Jannaiy  18,  1896, 
an  amended  bill  was  fnmiahed;  and  thereafter, 
on  January  2Mh,  the  plaintiff  filed  his  motion 
for  defoult,  sommrted  by  affidavit  showing  the» 
service  of  his  amended  bill  on  January  18th, 
and  that  the  defendant  bad  failed  to  plead 
thereto  within  five  days,  as  directed  by  the  or- 
der of  January  18th.  On  the  same  day  that 
de&nlt  was  claimed,  the  defendant  moved  the 
court  for  an  order  requiring  platotlff  to  furnish 
a  more  particular  statement  and  bill  ot  par- 
ticulars, and  thereupw  the  court  denied  plain- 
dtTs  motion  for  a  default,  and  granted  defend- 
ant's motion  ft>r  a  further  and  amended  bill; 
and  platotlff  having  refused  to  furnish  the 
same,  and  elected  to  stand  upcn  the  record,  a 
judgment  of  iHnmiHBBl  was  entered,  from  which 
this  appeal  was  fnhwi.  The  appellant  assigoa 
OS  error  (1)  the  order  of  the  court  denying  his 
motion  for  default;  (2)  the  order  of  the  court 
requiring  i^atotiff  to  further  amend  his  bill  (tf 
partlcnlan;  (S)  the  oeOer  dismissing  idatotUPs 
action. 

1.  As  already  observed,  a  difference  exists  be- 
tween the  parties  as  to  whether  connsd  for  the 
defendant  bad  any  knowledge  of  the  <»^er  of 
January  IStb,  which  required  defendant  to 
idead  within  five  days  after  the  service  of  the 
amended  bin  of  particulars  upon  him.  But  the 
lower  court  denied  appellant's  motl(»i  for  de- 
fault, and  it  must  be  presumed  that  stilflclent 
was  shown  to  Justilly  the  exerdse  of  its  dls- 


crcQon  In  tiutt  regard.  Maaon  r.  IfcLean,  6 
Wash.  35,  32  Fac.  1006.  AppeDaot  tartbet 
amtHids  that  the  filing  of  a  motton  for  a  MB 
of  pardculara  does  not  ipso  facto  extend  th» 
time  for  answert-ig.  We  thlift  tbe  aaOioritles 
do  not  snstato  this  contention.  8  Enc.  FL  ft 
Prac.  p.  548.  Bealdea,  In  tUs  case  tbe  order 
did  fix  t^  time  In  whldi  defendant  was  per- 
mttted  to  plead,  and  operated  as  a  stay. 

9l  That  the  court  has  authority  to  tndw  a 
further  and  amended  bill  of  particalara,  where 
the  one  already  furnished  Is  tosafikleut,  Is  a 
jvoposttlQn  which  cannot  wdl  be  doubted.  Is- 
ham  T.  PaAm,  8  Wash.  St  765,  29  Fac. 
886.  In  tbe  bill  of  particulars  ftrndsbed,  plain- 
tiff  says  that  no  account  was  kept  at  the  trans- 
actiona  with  defendant,  and,  farther,  that  'It 
la  tmposslUe  for  hl^  to  ctMnply  wltb  tbe  ordw 
of  tbe  court  any  better  then  be  has  already 
done,  or  to  make  said  Mil  of  particulars  any 
more  eped&c  on  the  potote  directed  to  the  order 
of  the  court."  Platotlff  has  sued  to  recover  the 
value  of  profesEdcmal  services,  but,  when  asked 
to  particularize  the  services,  he  replies  that  be 
has  kept  no  books,  and  is  unable  to  do  so,  ex- 
cept as  to  particular  Items  of  service,  the  dates 
ot  whldi  he  does  not  undertake  to  give,  other 
than  to  state  that  tii^  were  performed  during 
the  years  1892,  1898.  and  1894,  and  the  value 
of  which  Items  ot  service  he  refuses  to  specify. 
We  tt*tok  the  bill  of  particulars  fumlshed  was 
insuffldent,  and  its  tosuffldeDcy  cannot  be  ex- 
cused cqpcMi  the  ground  that  platotlff  kept  no 
book^,  and  cannot  specify  the  serrlces  or  state 
their  value.  He  aasuttied  the  burden  of  so  do- 
tog  when  he  b-xHigbt  lils  action  to  the  present 
form.  "Tbe  burden  of  proof  is  on  him  to  show 
to  what  tbe  srarlces  consiated,  and  tbdr  value. 
*  *  *  Tbe  tollure  to  keep  an  account  of  these 
services  Is  the  fault  of  the  platotlff,  and  he 
must  suffer  for  it,  If  any  one."  Hughes  v.  Tn- 
veetment  Co.,  21  Fed.  1G9.  It  Is  probably  true 
that,  under  the  circumstances  stated,  platotlff 
might  malntato  an  action  to  recover  an  annual 
retainer.  Hughes  '-.  Investment  Co.,  supra. 
But  the  complaint  to  the  present  case  lades  tbe 
necesary  allegatkns  to  entitle  platotlff  to  such 
recovery. 

3.  2  Hill's  Code,  I  400,  provides  that  "an  ac- 
tion may  be  dismissed  or  a  Judgment  of  non- 
suit entered  *  *  tbe  court,  for  disobe- 
dience of  tbe  plaintiff  to  an  ord»  eoocemlng  the 
proceedings  to  the  action";  and  the  court  acted 
rightly  to  dismissing  the  action  upcm  teilui-e  ot 
the  platotlff  to  cnnply  with  the  order  dlrectli^ 
an  amended  bill  of  particulars  to  be  furnished. 

We  r^ret  that  we  feel  compelled  to  notice 
another  featore  of  the  case.  Tbe  brief  of  coun- 
sel fOT  the  reBptmdait  refers  to  the  appellant  in 
language  that  is  grossly  impn^r  and  unseem- 
ly. Tbe  totlmation  Is  tliat  plaintiff  is  guilty  of 
attempting  "to  mislead  and  dreumvent  the 
court  and  hcmest  attorneys  by  chicanery  and 
fraud."  We  find  nothing  to  the  record  tending 
to  the  slightest  degree  to  support  the  Insinua- 
tion, or  which  furnishes  any  justification  for 
this  rude  assault  upon  an  honorable  and  upright 
memtter  of  the  bar,  to  whose  professional  In- 
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tegrt(7  Ibb  court  bam  full  anA  entire  confldencs. 
To  tnr  tbat  it  OQnstitiiteB  a  gran  breach  at 
praCeflsiooaJ  court eay  Is  to  characterize  It  mild- 
ly. "V^n^  ttae  character  of  the  parties  or  the 
attcnieye  is  not  hiTolved  hi  the  case,  oil  refer- 
eaces  and  ootmneot*  at  a  persMial  nature  hp  a 
inrtj  in  bis  brieA  are  cmtlxelr  oat  of  place, 
and  afe  in  the  pature  of  an  admisidoa  that 
(bete  l8  not  nfftdeDt  macit  In  bla  aide  of  the 
ODDtroTwsy  to  wamnt  him  in  velrlng  thereon, 
and  h^ice  tliat  it  te  neoeasary  to  direct  sttentkio 
to  tbe  lanlts  or  fiaUinsi  of  the  adrene  party  or 
hi0  attomey.  It  is  net  eomirilaMntaiy  a 
court  to  suppose  tbat  sneb  statonents  would 
dirert  Its  attention  Cram  the  pobtts  at  Issue,  or 
be  given  tbe  BUfrbtest  weigbL"  Flaanagan  t. 
Sltoa  (Neb.)  fil  N.  W.  907.  We  wlH  add  tbat 
an  Impropriety  so  flagrant  jrVl  in  fntnre  be  re- 
garded as  sufficient  to  require  that  any  brief 
«ontainb)g  such  obJectknaUe  natter  sbaU  be 
strlckeu  from  tbe  files.  The  JndsmcBt  wiU  bs 
affirmed,  but  reepoodent  will  not  ncwrar  OMts 
te  the  iHtatlns  of  his  tariftC 

HOTT.  O.  3^  moA  AMDBBft  ad  DDNBAB* 
JS^  etnmir. 


8TATB  T.  HOWABD  at  aL 
fSupreme  Court  of  Wasbbi<«on.   Oct  », 

i6»e.) 

CaiumAL  L*w— Appbai^Bill  op  Bxceftiohs— 
BiTTLSHtNT— PAPsm— How  BHOOOVr 

ixTo  rnm  Rrookd. 

1.  Act  Msrrli  8. 18BS.  9  9  ^Sess.  Laws.  p.  114). 
which  rpqnires  s  psrty  destriog  to  have  a  bill  of 
ezt-epUons  settled  to  file  it  in  tbe  cause,  and 
serre  &  copy  on  the  opposite  party,  with  Dot  Itss 
Attn  three  nor  Bsore  thso  ten  days*  notice  of  an 
applicatioD  to  be  made  to  tbe  trial  judge  to 
hare  tbe  bill  apttled.  is  mandatory:  and.  wbere 
no  notice  of  any  kind  appears  to  nave  been  giv- 
en, the  purported  bill  moat  be  strieken. 

2.  To  De  ctuisidered  a  part  of  the  transcript, 
papers  used  iu  aupport  ot  motions  for  a  cootin- 
oauce  and  for  a  new  trial,  aud  alleged  lmprui>er 
statementB  of  couosel  to  the  Jury,  must  buve 
been  brought  in  by  a  iAU  of  exce|)tjon%  or  state- 
ment vt  facta  settled  npon  nutiue. 

Appeal  from  superior  conrt,  Douglas  comily; 
Wallace  Mount,  Judg6. 

I^'  Howard  and  Ilobert  Owens  were  con- 
victed of  horse  stealing,  and  appeal  from  the 
jtidgment  and  sentence.  Affirmed. 

W.  J.  Canton,  tor  t^yiellanta.   M.'  B.  Mal- 
loy.  for  tbe  state. 

PER  CURIAM.  The  appellants  bave  ap- 
pealed from  the  Judgment  and  sentence  of  the 
aoperlor  ooort  of  DoukIab  county,  entered  upon 
a  verdict  oC  ttae  Juiy  finding  tbem  guilty  of 
tbe  crime  of  liorse  stealing.  Oounsel  for  tbe 
state  have  moved  the  court  to  strike  from  tbe 
tnnscr^  what  purports  to  be  a  bill  of  at-  i 
oeptionB,  tor  tbe  reason  ttiat  no  notice  of  the 
atatamotyt  of  the  Same  was  ever  given  or 
served  as  required  by  law.  The  motion  must 
be  granted.  Section  9  of  the  act  ot  March  8^ 
18B3  (Seas.  Laws,  p.  114^,  requires  a  party  de- 
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■Iring  to  have  a  blH  of  ese^UonB  or  etetesunt 
of  facts  certified  to  prepare  the  aame  as  pro- 
posed by  Um,  file  It  la  tbe  oanse,  and  serve  a 
copy  thereof  upon  the  adverse  party,  and  to 
give  such  opposite  party  not  lass  than  ttane 
nor  more  than  ten  days'  notice  of  tbe  time 
when  and  where  he  will  apply  to  tbe  trial 
Judge  to  have  such  MU  of  ezceptfone  or  state- 
ment of  facts  settled  and  «Mtlfl«d.  No  notlee 
of  any  kind  or  cbaiacter  aniears  to  have  bees 
glv>en  In  this  ease.  It  follows  that  tbe  pv- 
portcd  bill  or  BtatesMnt  must  be  strkkea. 

A  fortlw  motfcm  Is  made  to  strike  traoo  the 
tnnscript  wtaat  purport  to  be  copies  of  tbe 
motion  and  affidavit  for  coDttDonnee,  also  cer- 
tstD  purported  statements  of  tbe  pvoeecutiiiK 
attorney  to  tbe  Jury,  and  certain  papas  pur- 
porting to  hare  been  used  vpm  a  wotioD 
ibr  B  new  brial.  for  tbe  reaaoa  tbat  they  have 
not  been  pmserrcd  or  made  part  of  the  record 
in  tbe  cause  fay  any  bUl  of  exceptions  dc 
atatemaot  of  farts,  and  this  motion  must  also 
be  gmoced.  8n^  pafitA  inlsas  authenti- 
cated by  tbe  eertttcnte  of  the  trial  Judge,  and 
bronKbt  Into  the  iscssd  span  proper  blU  at 
eac^rtlma  or  al»t«BKnt  of  facts  settled  upea 
notloe,  casDot  be  cooaklend.  bacanse  In  no 
other  way  can  H  be  determined  tbat  they 
formed  aay  part  ot  tbe  proceedings  bek»w,  « 
that  the  attenthw  of  the  trial  omvt  was  crer  di- 
rected to  tbem.  Clay  v.  Irrigation  Co.  (Wash.) 
45  Pac.  Ul.  It  Is  tMC  flMogli  tbat  such  pap 
pers  had  been  filed  br  cqhssI  with  tbe  deck 
of  tbe  snprrtor  court  It  does  not  foUow  from 
aoch  flndbuEB  tbat  tbe  o«nrt^  attention  had 
been  directed  to  tbem.  Tbe  act  of  filing  is  «k 
parte,  and  aH  sacfa  papers  (other  than  the  tech- 
nical record  or  Jodgment  roll)  upon  which  re- 
llanoe  la  had  m  this  conrt,  or  to  whicfa  tbe  at- 
tention ot  this  ooort  la  to  be  t&eeted  npoa 
appeal,  should  be  brought  Into  tbe  record  by 
an  appropriate  MD  of  excepttona  or  statemeitt 
ot  facts.  We  have  examined  tbe  informatlan, 
and  xiAnk  that  it  flafDclratly  rtuninn  tbe  crime. 
It  follows  that  tbe  Jndgnent  and  ■entnot 
most  be  afflnned. 


BEDFORD  r.  8P0KANB  6T.  BT.  CO. 

(Supreme  Coort  of  Washfagtoo.    Oct.  27, 
1896.) 

JOROKH — QCALtPICATIOH  —  COSSTITDTIOSAL  LiW— 
I^KRBT-RAILWJir  Coi.LI9K»:l~Cn:(TBIBO- 
TOSr  MBOLISRXOB— BVIDBKCS. 

1.  Act  Mnrcb  19.  1895,  peqnlring  that  Jorora 
be  tinuneholders,  does  not  violate  Const,  art.  1, 
S  12.  providii)^  "no  taw  shall  be  passed  grant- 
iiig  to  auy  citizen  or  class  of  citisena  •  •  • 
privih'^<<»  or  immunities  which,  upoa  the  same 
terms,  shall  not  equally  belong  to  all  dtisMis," 
and  it  is  immaterial  that  tliia  is  not  a  requisite 
qualification  of  jurors  summoned  on  an  open 
venire. 

2.  That  one  driving  along  a  street,  after  croat- 
ing  a  frtreet-oar  track,  stopped  so  near  it,  to 
cunvetse  with  a  person,  that  there  was  not 
mum  euougb  for  a  cnr  to  pass.  Is  not  negligence 
contributory  to  the  collisicm,  but  merely  a  "eon- 
ditiou." 

ft.  One  cannot  be  impeached  by  a  tianaccvt 
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a<  the  steubfcnM^er*!  aotea  of  his  ieitimonr  «i 
a  former  trial,  but  the  stenonaphert  or  Mine 
•ae  els*  wb*  htud  the  taatuioaj,  ihoiild  be 

««Ile<L 

Appeal  from  gnperior  coart,  BptAane  coon- 
I7;  Jesse  Artbar,  Judge. 

Action  hy  OHrer  W.  Redford  against  the 
Spokane  Street-Railws^  Gompanr.  a  eorpora- 
tloa  Judgment  for  plabttiff.  Defendant  ap- 
peal!. Afflrmed. 

Orlffltts  &  NtBom,  for  appeHant  Fonter 
A  Wakefield  and  Everett  G.  BUa,  for  responds 
ent 

CK>RI>ON.  J.  This  aetlon  vaa  tiTOi«lit  to 
fMffver  daMiages  tor  InJnrlet  rsBtiKliv  ttem  a 
«cdllslon  between  a  ear  operated  ttie  appel- 
kut  and  a  Teblde  owned  and  uecnpted  tbe 
■eepoBdent  The  cause  was  before  tbla  court 
opoo  a  fbnner  appeal,  snd  la  reported  In  0 
Wash.,  at  page  65,  86  Pac.  1085.  Upon  aneh 
wpeal  this  covrt  rerased  a  Jodlgiaent  entered 
open  tbe  veiAet  of  tbe  Jury  hi  favor  of  tbe 
piatatlff  tberetai  (rovoDdeiit  berd,  and  avaid- 
fld  a  new  trial,  wtalcb  reaalted  tai  anotber  ver- 
diet  fammbie  to  tbe  respondent,  and  imn  tt« 
Jadmnent  entered  tbereivoD  In  bis  favor  the 
canes  Is  again  before  It 

As  a  first  gnmnd  of  error  rolled  upon  for 
ft  rensMl  tbe  appellant  cmni^afais  ttf  an  oi^ 
der  of  tbe  lower  eeort  draytav  Its  motkm  to 
set  aMde  the  pond  and  vealve  from  whlcb  tbe 
trial  Jury  wma  drawn.  In  sapport  of  this 
datm  appelant  tauMa  that  tbe  act  of  &Iarch 
10.  1896  (Bhm.  Iaws  1885,  p.  13»»,  Is  mcon- 
atltulhjutf.  for  tbe  reason  tbat  it  dlscrtm- 
butas  *^MP>lnat  dtlaens  as  ^irors.  If  tbey  are 
nst  bonsebfMeiK  It  laakas  tt  neceaeaiy  to 
be  a  taooKtaolder  when  no  bo<^  rei|Blmnt 
li  nuide  ef  Jurors  sommoDed  on  an  open 
venire^;  and  that  '*lt  Is  unequal,  and  discrim- 
inates agalast  certain  duses  e(  ettlzens,  and 
requires  Qoallfieatlon  for  duty  tneonslstent 
with  tbe  coHHtJtuUon  of  tbe  state."  Tbe  par- 
tienlar  sections  of  the  constitution  rdled  upon 
•le  sections  12.  21,  and  22  of  article  1.  We 
are  unable  to  perceive  (and  tbe  brief  of  eonnr 
eel  In  no  war  nakes  It  clear)  what  bearing 
secthms  Zl  and  22,  eupra,  have  npou  the  qoeS' 
tloiL  Section  12,  however.  ptovMes:  **No 
law  Shan  be  passed  grantliw  to  anjr  dtlBea, 
daos  of  cttteens,  or  corporatton  other  than 
nranlelpal,  privileges  or  ImtmnMes  wfaMi, 
upon  the  same  terms,  shall  not  equally  belong 
to  all  elttaens  or  corporstlODa."  The  learned 
eeirasri  Ssr  tbe  appcHant  dtes  no  MiQwritr 
la  siq^^ort  of  bis  contentkm  that  the  act  In 
qoestira  Is  obnoslons  to  this  provlskm.  On 
tbe  other  band,  we  think  that  tbe  act  bi  con- 
stltntlnHU,  and  mast  be  sostabMd  upon  tbe 
antboTlir  of  BIcAunlcb  ▼.  Ballroad  Go.,  20 
Iowa,  888;  StatoT.  GDosoUdated  Vs.  Mln.  Go., 
U  Mvr.  482;  Oordova  v.  State,  S  Tegc.  App. 
207.  nat  tbe  act  requires  that  jiaoa  shall 
be  baaseb^Aece— a  q«a)lflcatlon  not  required 
the  old  law— fmnlshes  no  sulBclait  rea^ 
■on,  to  OS  Jadgment,  for  hekUnK  toat  tt  Is 
enuoasUtutknal,  nor  Is  taw  qooMlM  aCected 


bj  tbe  furtber  tact  that  tbat  qnaUficatloa  Is 
not  a  requisite  of  Jurors  sommooed  iqmn  as 
open  venire.  Tbe  act  of  ISBfi  la  uniform  la 
Us  operations  In  so  tar  as  tt  operates  at  all, 
and  Its  coostitutlonality  Is  not  affected  by  tbe 
number  at  persens  wltbln  the  sotqpe  at  Its  0^ 
emUon. 

2.  The  vonrt,  at  ttw  Instance  of  the  app^ 
lent,  sobodtted  to  tbe  jury  two  special  re- 
quests fttr  ftndhiga.  as  floUowst  "(1)  After  the 
Xdaintiff  stopped  bla  boras  and  bajsgy  at  the 
place  of  tbe  aoddent,  and  before  or  Just  at 
tbe  time  of  tbe  colUekm,  was  the  hatttf  beck- 
ed or  moved  ckwer  to  tbe  street-car  track  tbaa 
wbeve  It  was  wbna  tbe  plaintiff  first  stopped?" 
"No."  •*<9  When  tbe  idataitUt  stopped  Us 
borse  and  boggy  <m  Brt^  atreet  at  tbe  point 
of  tbe  aoddent,  was  tbe  buggy  far  raough 
from  the  railroad  track  so  that  a  car  coaM 
pass  to  safeQr  if  ttis  bnggj  bad  mHilned.  sta- 
ttonary  at  the  exact  place  tt  was  when  plal»> 
tur  fisat  Btoppedr'  "No."  It  Is  bwlBted  tbat 
tbsee  special  Ondtaiss  are  inceasisteiit  with 
tbe  fraeial  verdict,  and  tbat  tbty  are  snflt 
dent  to  show  tbat  reqptfodent  was  gollty  of 
contrtbntoiy  n^ilgence  which  would  defeat  a 
recovwjr,  and  tbat  appeKavt  Is  esAltled  te 
Jodgment  notwUhs tending  tbe  geneeal  vcr- 
diet  In  eonaectlon  therewith,  we  may  also 
wiasMer  the  failure  of  tbe  court  to  Instraet 
the  Jury  in  accordance  wttb  appdlaafs  re- 
quest No.  20,  wbleb  is  as  foUows:  "If  ptatai> 
tiff,  while  riding  along  tbe  street  described  in 
tols  case  as  *Brldga  Street,*  stopped  in  tbe 
street.  It  was  bis  dntj  tat  law  to  atop  In  sucta 
a  podthm  as  to  answ  tbe  defdidanf a  car  to 
pass  vdtbomt  striklv  bis  vefaMe.  and  to  look 
and  see  tbat  aneb  was  his  podtloo;  and,  if 
he  failed  to  do  so,  such  failure  would  of  Itself 
coDstltcte  such  contributory  negligence  as 
would  defeat  a  recoru^  In  this  ease,  sad  your 
verdict  should  be  fbr  tbe  defendant."  Tbe 
refusal  of  tbe  court  te  gtve  tbls  Instruction  Is 
assigned  as  error.  Conalderlng  these  assign- 
ments together,  the  theory  of  appellant  Is  ful- 
ly discloeed,  and  we  do  not  tbbik  It  can  be 
matntained.  It  appears  ttom  the  evidsnce 
that  plaintiff  had  driven  across  appellant's 
track,  and,  after  crossing,  stopped  to  converse 
with  a  friend,  and  that,  while  so  engaged,  the 
collision  occurred:  and  the  daim  of  appellant 
Is  that.  If  tbe  respondent  stopped  his  vebtde 
In  such  dose  proximity  to  appellanrs  tcaok  as 
not  to  enable  Its  car  to  pass  without  oollldlng 
with  tbe  vehicle,  he  was  guilty  of  c<Hitribn- 
tory  negligence,  and  cannot  recover.  We 
agree  with  coonsd  for  respondent  ttiat  idain* 
tHTs  neamesa  to  the  track  was  a  "condition** 
of  tbe  Injury,  and  not  the  cause  of  It,  and  we 
thlak  tbat  tbe  jury  were  fully  and  fairly 
stmcted  tbat  itlidnttff  could  not  recover  un- 
|ess  0ie  defendant's  negligence  was  tbe  proxi- 
mate cars&  "Wben  the  defendant's  negli- 
gence Is  tue  moxlmate  cause  of  the  injury, 
while  tbat  of  the  plaintiff  Is  only  a  remote 
cause,  or  a  mere  condition  of  it,  tbe  action 
will  lie."  Beach,  GontrlU  Neg.  (2d  Ed.)  i  54; 
Ootteid  r.  BaUroad  Go.  67  Abu  114;  lay 
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tWash. 


T.  RaUroad  Oo.,  106  N.  C.  4fH,  11  S.  E.  412; 
Newcomb  t.  Boston  Protective  Department, 
146  Mass.  506,  16  N.  E.  665;  Norris  t.  Litch- 
field, 86  N.  H.  271;  Davles  t.  Mann.  10  Mees. 
&  W.  546.  The  court.  In  solietance,  Instroct- 
ed  the  Jury  that  the  rights  of  the  parties  to 
the  use  of  the  street  were  mutual,  and  that 
Id  operating  Its  cars  along  the  street  the  com- 
pany woQ  required  to  exerdse  ordlnacy  care 
and  prudence  to  avoid  hijury  to  others;  that 
persona  traveling  the  street  were  also  held 
to  the  same  degree  of  care  to  avoid  Injury 
to  themselves;  and  that  such  persons,  when 
upon  streets  on  which  cars  are  run,  should 
"look  and  listen,  and  be  otherwise  watchfuL" 
The  charge,  as  a  whole,  was  as  favorable  to 
appellant  as  It  had  the  right  to  demand,  and 
we  think  that  no  reversible  «ror  can  be  iwed* 
Icated  upon  the  charge. 

3.  For  the  purpose  of  contradicting  the  re- 
spondent, the  appellant  offered  In  evidence 
what  purported  to  be  a  certified  copy  of  the 
transcript  containing  respondent's  testimony 
given  upon  the  former  trial  It  was  excluded 
upon  respondent's  objection,  and  this  ruling 
Is  assigned  as  error.  The  proper  method  of 
impeachment  would  have  been  to  produce  the 
stenographer  or  some  one  else  who  had  heard 
the  testimony  given  by  the  reepoudeat  on  the 
former  trial;  but  a  transcript  of  the  stenog- 
rapher's notes  was  not  competent  evidence, 
and  the  objection  was  properly  sustained.  1 
Tbomp.  Trials.  {  504;  Phares  v.  Barber,  61 
m.  271;  State  v.  Hayden,  45  Iowa.  11;  State 
T.  Adams.  7S  Iowa,  292.  43  N.  W.  194.  The 
other  rulings  complained  of  have  been  exam- 
ined, and,  no  error  calling  for  a  reversal  be- 
ing found,  tbB  Judgment  am^ealed  from  Is  af- 
firmed. 

ANDERS  and  DUNBAR,  J3.,  concur. 


STATE  V,  HOLBDGER. 

(Supreme  Conrt  of  WaohiDgton.    Nor.  6, 
1896.) 

OBaCBNI  LiTBRATURB  — iMDICTtTBNT  — SciBtTTBrn— 
JOKT — WiTItUSSBS. 

1.  Ad  information  charging  that  defendant 
did  "knowingly  ♦  •  •  compose,  edit,  print, 
Bell.  •  •  *  a  certain  *  •  •  obscene  •  •  • 
newspaper,"  need  not  further  allege  that  he 
knew  the  paper  was  obacene. 

2.  An  indictmeot  charging  that  defendant  did 
compose,  edit,  print,  sell,  etc.,  a  cetain  obscene 
□ewaiiaper,  charges  but  a  single  crime,  under 
Pen.  Code,  S  205,  declaring  a  punishment  if  any 
person  shall  "import,  print,  publish,  sell,  rent, 
give  away,  distribute  or  show  *  •  •  any  ob- 
scene •  •  •  book,  •  •  •  nawapaper,  •  •  • 
or  photograph." 

3.  A  juror  cannot  be  asked,  "Would  you  at- 
tach more  importance  or  credibility  to  the  word 
of  a  preacher  outside  of  court  than  any  other 
irentleman?"  or  "Would  you  attach  more  cre> 
dence  to  the  testimony  of  •  •  •  a  minister 
•    *    •    than  that  of  any  one  else?" 

4.  For  the  court  to  ask  counsel.  In  the  hearing 
of  the  Jury,  if  they  had  any  objection  to  separa- 
tion of  the  Juiy,  while  not  good  practice,  ia  not 


ground  for  rcvfrsal,  resulting  prejodlce  not  lie- 
log  shown. 

5.  Indorsement  by  the  prosecution  of  the  name 
of  a  wituess  on  the  iuformation  after  swevring 
of  the  jury  is  not  ground  for  reretsal,  bnt  mere- 
ly for  contlnnsnce. 

Appeal  from  superior  court,  Spokans  ooanty; 
Norman  Buck,  Judge. 

Frank  Holedger  mj/pealM  from  a  eonvlctkMi. 
Affirmed. 

Fenton  ft  Saimdera  and  Jamea  Zi.  Onttj,  for 
appellant  J.  W.  Fsl^^ian,  tut  reipondent. 

DUNBAR,  7.  The  appellant  was  Indicted 
for  the  crime  of  pabllstatng.  editing,  snd  selling 
obscene  and  Indecent  literature  In  Spokane 
county.  Wash.  The  essential  part  of  the  In- 
formation was  as  follows:  "Frnnk  Holedger 
Is  hereby  charged  with  the  crime  of  pobllsh- 
iug.  editing,  and  selling  obscene  and  Indecent 
literature,  conunitted  as  follows,  to  wit:  That 
on  the  12th  day  of  January,  A  D.  1806.  at 
the  county  of  Spokane,  and  state  of  Washing- 
ton, Prank  Holedger,  then  and  there  b^ng, 
did  then  and  there  knowingly,  unlawfully,  ma- 
liciously, scandalously,  and  feloniously  com- 
pose, edit  print  sell,  disbrlbute,  and  ofTer  tar 
sale  and  distribution  a  certain  lewd,  scandal- 
ous, obscene,  and  indecent  newspaper  of  the 
date  of  January  12,  1885,  commonly  known  as 
the  'Spokane  Sunday  Sun,'— contrary  to  the 
statute,"  etc.  To  this  information  a  demur- 
rer was  interposed  on  the  following  grounds: 
(1)  That  the  said  Information  does  not  sub- 
stantially conform  to  the  requirements  of  the 
Code  of  Washingtw;  (2)  that  the  &cts  char- 
ged In  the  Information  do  not  constitute  a 
crime.  The  api>ellant  relies  upon  the  statute 
which  provides  that  the  Indtctment  or  In- 
formation must  be  direct  and  certain  as  It  re- 
gards (1)  the  part?  charged,  (2)  the  crime  char- 
ged, (3)  the  particular  circumstances  of  the 
crime  charged,  when  they  are  necessary  to  a 
complete  crime,  as  specified  in  section  1236. 
VOL  2,  of  HlU's  Code,  and  i  1238,  Id.,  which 
provides  that  "the  indictment  or  information 
must  charge  but  one  crime  and  in  one  form 
only,  ncept  that  where  the  crime  may  be 
committed  by  the  use  of  different  means.  In- 
dictment or  Information  may  allege  the  meana 
In  the  alternative."  It  Is  urged  by  the  ap- 
pellant tiiat  the  facts  charged  In  this  informa- 
tion do  not  constitute  a  crime;  that  the 
words,  "knowingly,  unlawfully,  maliciously, 
scandalously,  and  felonlonsly,"  as  used  In  the 
information,  qualify  the  acts,  "compose,  edit, 
print,  sell,  distribute,  and  ofCer  for  sole  and 
distribution";  that  the  Informatlou  should  al- 
lege that  the  defendant  not  only  fcnowin^rly, 
unlawfully,  acandalonsly,  and  feloniously  enm- 
poaed,  edited,  printed,  etc.,  a  certain  Ic-.vd. 
scandalous,  obscene,  and  Indecent  newspaper, 
but  that  he  should  have  done  some  one  of 
these  acts  with  the  knowledge  that  the  said 
paper  was  scandalous,  obscene,  and  Indecent; 
that  the  scienter  or  guilty  knowledge  la  one 
<rf  the  principal  Ingredients  of  this  offense. 
The  statute  opon  which  ttils  InftnnnatiQn  la 
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based  l8  section  205  of  the  Penal  Code,  and 
la  to  tlie  effect  tliat:  *'If  any  person  sball  Im- 
port, ^nt,  publish,  sen.  rent,  give  away,  dlB- 
trtbate  or  show,  or  have  In  his  possession,  with 
Intent  to  sell  or  give  away  or  to  show  or  ad- 
vertise or  otherwise  offer  for  loan,  gift,  sale 
and  distrimitlon,  any  obscoit  or  mdeeoit  book, 
TT.«pirfm>  pamphlet,  newspaper,  atory-paper, 
writli«-papeT,  picture^  engmvlns,  drawing  or 
photosrapb,  or  if  any  person  shall  design, 
copy,  draw,  photognuth*  utter,  pnbllah  or  oth- 
erwiae  prepare  any  article  mentioned  in  this 
aeetlon,  or  shall  write  or  print  or  canse  to  be 
written  or  minted,*'  etc.,  "he  shall  be  punish- 
ed. *  etc.  Tbe  arodlant  haa  cited  a  nmnber 
of  CMes  In  snivcrt  of  tUa  contentton,  but  we 
do  not  think,  from  an  InTsat^tton  of  them, 
tittt  th^  are  In  point  so  far  as  this  partlciilar 
kind  of  a  crime  ia  anKKoed.  For  Instance,  hi 
tbe  case  of  Oom.  t.  Boynton,  12  Gush.  498, 
whoe  an  buUctment  diarged  that  ft»  defend- 
ant "did  knowingly  adl  vnta  om  Joremlah 
Baricer  a  certain  piece  of  diseased,  corrupted, 
and  unwholesome  provision,  to  wit,  one  hind 
leg  of  vea^  the  said  Beaton  not  then  and 
there  making  known  fully  to  said  BaAex  tliat 
the  same  was  diseased,  corrupted,  and  un- 
wholescsne,"  ete^  the  Indictment  was  hdd 
bad.  and  the  court  rightfnUy  hdd  Oat  the 
guilty  knowledge  or  evil  intent  of  a  party  In 
seUing  meat  was  the  foundation  of  the  Indict- 
ment; and  It  ml^t  very  well  h^pen  ttiat  a 
person  a«Bged  In  the  bnalneas  of  selling  meat 
would  knowingly  seU  It,  and  of  course  he 
would  knowingly  sdl  It  if  he  sold  it  at  all, 
without  Icnoiflng  that  It  was  diseased  meat; 
and  in  a  case  of  tiiat  kind,  as  a  matter  of 
coune,  tlw  aDegatiMi  of  the  Imowledge  tliat  the 
meat  waa  would  be  necessary.  But 

this  Is  not  a  kindred  proposition,  for  here  tbe 
Bppdhmt  is  charged  with  knowingly,  unlaw- 
fully, maliciously,  scandalously,  and  felonious- 
ly composing,  editing,  printing,  selling,  dis- 
tributing, and  ofEa-hig  for  sale,  etc.,  a  certain 
lewd,  scandalous,  obscene,  and  indecent  news- 
paper. If  one  can  edit  and  compose  a  publi- 
cation without  knowledge  of  its  oliecene  char- 
acter being  conclusively  presumed,  then  It 
would  be  idle  to  allege  knowledge  of  Its  ol>- 
scene  diaracta,  because  there  would  be  no 
way  of  proving  that  he  did  have  such  knowl- 
edge.  Such  knowledge  must  be  conclusively 
presumed  from  the  fact  of  his  edltinf?  and 
composing  the  puUteatkm,  and  we  have  no 
doubt  that  a  person  of  reasonable  understand- 
ing could  readily  detOTmine  what  be  was 
charged  with  by  the  knowledge  conveyed  In 
thi£  information. 

Tbe  other  contention— that  more  than  one 
crime  is  charged  in  the  Indictment— we  think 
Is  clearly  without  foundation.  In  the  case  of 
State  V.  Carr,  6  Or.  183,  under  a  statnte  sub- 
suntiall}-  like  ours.  It  was  hdd  that  the  In- 
dictment was  sufficient.  That  case  waa  de- 
cided on  tbe  law  as  pronounced  in  1  Bish.  Or. 
Proc.  (3d  Ed.)  I  586.  which  la  as  foUovrs: 
*'If  a  statnte  makes  It  a  crime  to  do  this  or 
that,  mentioning  aev^Hl  things  dlsjonctlvely. 


all  may  Indeed,  In  enteral,  tw  charged.  In  a 
single  count;  but  it  must  use  the  conjunctive 
'and:  where  'or'  occurs  in  the  statute  else  It 
will  be  defective  as  bdng  uncertain.  Alt  axe 
but  one  offense,  laid  as  committed  In  dlffmnt 
ways.  And  ^nof  of  it  bi  any  one  trf  the  ways 
will  sustain  the  alkgatlon.  On  the  other  bend, 
the  indtctmimt  may  eqoally  wdl  chai^  what 
comea  wltUn.  a  shi^  dause  of  the  statute, 
and  still  it  embraces  tbe  complete  proportions 
of  an  ofltOBuw."  This  doctrine,  we  thhik,  has 
beai  followed  by  fbe  conrta  generally.  We 
thtaik  tbe  taif ormatlon  was  In  all  partlcniars 
good. 

The  seeODd  aasignmoit  ct  oror  Is  In  relation 
to  ivpdiant's  challenge  and  objectkm  to  the 
panel  of  Jwoti  nunmoned  and  hnpaneled  In 
the  cause,  baaed  im  the  Idea  that  the  statute 
In  relatkm  to  tbe  qnalhteatlMis  of  Jurors,  vis. 
page  18d  of  the  Laws  of  1896,  which  pxovMea 
that  the  ooimty  cwomisslonnra  shall  select 
from  tbe  persons  qualified  to  act  aa  Jnron  ths 
names  ot  bonaebolder^  is  In  conflict  with 
Mctkm  12  ot  article  1  of  tbe  constitntlbn  of 
the  state  ot  Washington.  This  has  been  de- 
cided adrersdy  to  the  ^ppdlanf  s  cmotention 
hy  thla  court  In  a  recent  case,  to  wlt^  Bedflnd 
T.  Ballway  Oo..  46  Pac.  600.  not  yet  offldaUy 
z^wtod. 

AastgnmSDt  3  mdef  the  same  mUng, 
Hie  fourth  aaalgmnent  is  that  ttw  court  err- 
ed In  orerroling  the  challenge  of  appellant  to 
Juror  Oalvert  We  are  satlafled  from  the  tes- 
timony that  the  Juror  Oalvert  waa  a  house- 
holder, and  a  proper  Juror. 

Tbe  flftb  assignment  of  ern»  Is  that  the 
court  erred  In  sustaining  the  objectkm  ot  the 
state  to  the  Questions  propounded  to  Juror 
Calvert  The  questliws  woe:  "Would  yon 
attach  more  Importance  w  credibility  to  the 
word  of  a  preacher  outside  of  court  thau  any 
other  gentleman?"  And.  second,  "Would  you 
attach  more  credence  to  the  testimony  of  Dr. 
Mclntnrff,  a  nUnlster  of  the  goqid.  than  that 
of  any  one  eiaeY'  These  queatlons  are  so  ap- 
parently Improper  and  irrelevant  that  we  do 
not  feel  called  UE>oa  to  mter  into  a  dlacnsston 
of  them. 

AsBlgmnents  6,  7,  and  8  are  of  the  same 

character. 

The  appellant  complains  in  his  ninth  assign- 
meat  tliat  the  court  erred  in  asking  counsel 
for  appellant  In  the  presence  and  bearing  of 
the  Jury  if  they  had  any  objection  to  tbe  sepa- 
ration of  tbe  Juiy.  In  the  absence  of  any 
proot  to  the  effect  that  the  appellant  was  prej- 
udiced in  any  way  by  tbe  action  of  the  court, 
we  do  not  feel  like  reversing  a  case  on  this 
ground  alone;  but  we  desire  to  take  occasion 
to  say  that,  considering  tbe  difficulty  of  mak- 
ing such  showing  of  Injury  by  the  p&rty  who 
claims  to  be  aggrieved,  we  think  It  Is  a  prac- 
tice which  should  not  be  Indulged  in  by  trial 
courts,  because,  as  appellant  complains.  If  they 
did  entertain  any  objection  to  the  separation 
of  tbe  Jiiry.  they  were  called  upon  to  so  state 
In  tbe  presence  of  the  Jury,  and  would  there- 
by  run  the  ride  of  Incurring  the  dlopleasure  trt 
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wme  Juror.  The  eomt  caM  very  eoMy  call 
counsd  to  talm,  and  ascertata:  prirfttely,  and 
wttbogt  tlie  fcnowledtre  of  the  Jury,  whether 
Oiere  were  anj  objections  to  their  separatkm. 

The  next  aBHiernment.  vie.  that  tbe  Jary  WM 
not  drawn  in  the  manner  and  bj  the  offlcem 
provided  by  taw.  we  tbinfc  cannot  be  sustain- 
ed. Under  tbe  proviso  to  cectloo  3,  p.  189,  e. 
78.  of  tbe  Session  Laws  of  18(K>.  we  think  tbe 
Jury  was  properly  drawn.  Wc  are  alao  satis- 
fied from  tbe  record  that  tbe  Juror  Claveo  was 
tbe  person  Intended  to  be  drami  lader  tbe 
name  of  Klawon. 

The  eleventh  assUmment  is  that  tbe  rourt 
erred  In  permitting  tbe  st^e,  over-  the  objec- 
tion of  the  appellant  after  tbe  ^iry  in  tbe 
eaose  had  been  accepted  and  swore  to  try 
tbe  canse,  to  Indorse  the  same  of  Albert  J. 
Brill  as  a  witseas  for  tbe  state  upon  the  bi- 
formatloD.  It  has  beea  fteqnently  held  b^ 
this  coert  tint  aacb  aet  on  tbe  part  of  tbe 
proaecntlne  attorney  would  only  entitle  tbe 
defense  to  a  eoutlumice.  It  not  appearhiR 
from  tbe  record  that  a  conHnuanee  was  asked 
for  In  this  cause,  for  tbe  reason  alleged,  tiba 
objection  will  not  "be  sostataied. 

Tbe  tweHtb  asslRnmeiit  is  based  on  tbe  la- 
•ttffldency  of  tbe  information,  and  has  already 
been  discussed. 

Tbe  anefcatfons  of  error  In  rexard  to  the 
ovemiUng  of  tbe  objection  of  appelhint  to  cer- 
tain testimony,  we  think,  wttbout  spedally 
Krlev/\ne  the  questtons,  are  wHhoat  merit 
Tbe  questions  were  all  perttnent  and  admlsBl- 
ble  under  the  indictment. 

The  twenty-eecond  asslinmjeiit,  that  the  court 
eired  In  oTemillng  appellant's  motion,  made 
at  the  close  of  tbe  sttte's  testimony,  tor  a 
[wremptory  InstrntHlon  to  the  Jury  to  find  a 
▼erdiet  for  the  appellant  of  not  snflty,  on  tbe 
grcuDd  that  there  was  no  endence  to  sustain 
any  of  tbe  allejratfonfl  In  tbe  Information,  and 
Uttt  the  erldeBce  was  wholly  Insufficient  In 
law  and  hi  fact  to  suatatn  tbe  charge  af^lnst 
tbe  defendant,  cannot  be  sustained.  From  a 
review  of  tbe  testimony  In  this  case,  we  think 
the  evMeBce  was  amply  wifflcient  to  suabiln  the 
verdict. 

Many  inatructfoas  of  tbe  court  are  assljEned 
as  error,  and  error  is  assigned  for  the  reason 
ttuit  certain  Instructhms  asked'  for  by  the 
appellant  were  not  ghrea  by  the  coifrt.  Many 
of  the  objections  to  tbe  Instructions  are  ex- 
ceedingly strained,  and  some  of  them  seem 
to  us  to  be  entire^r  captious.  On  the  whole, 
we  are  satlsBed  that  tbe  law  was  correctly 
iriTen  by  tbe  court  and  that  the  requests  for 
taMtroctlons  which  were  refused  had  either  hi 
aubsrance  been  given  by  the  court,  or  did  not 
embrace  the  law  governing  the  case. 

We  do  not  think  that  the  atfldavlt  made  by 
tbe  witness  Mecbam  is  sufficient  conceding 
his  right  to  make  tbe  affldarit  at  an.  to  wor)£ 
a  revental  of  tbe  case.  Tbe  judgment  will 
be  affinned. 

nOYT.  a  J.,  and  SCOTT,  AM>£BS,  and 
00]aX)N.  ooocnc 


CORNET-L  UmVERSmr  DBNNT 
HOTEL  CO.  OF  SEATTLE  eC  aL> 

rOTVIN  T.  SAME. 
(Supreme  Court  of  Waabiacton.    Not.  fi^ 

AFFSiJuacB — NoTicB  or  Appbai,  —  BoBsrircTBD 
SSHTicB — Nbcessakt  Paktibs. 

1.  Under  Code  1881,  {  72.  proridiiv  tiiat  a  de- 
fendant appears  In  an  action  wbra  be  aaswoK 
deuiuro.  or  gives  tbe  pkdatW  written  aottae  «C 
bis  appesrance,  or  wbea  an  attmn^  ^vea  bo- 
tit-e  of  sppearaace  for  him,  a  written  acknowi- 
edgmeut  uf  service  attached  to  tlie  snmmoas 
when  returned,  signed  by  tte  attorneys  tar  a 
defeDdant,  bi  wUeb  they  enter  a  geaeral  a^ 
pearanc^  is  sufficient  to  coostitate  an  awesr- 
ance. 

2.  Where,  after  default  has  been  cnteraA 
against  a  defendant,  be  parttclpatcs  by  eonaadi 
in  tbe  proceedings  in  tlkc  cause,  aad  is  served 

b;  plaintiff  with  notice  of  motioas,  he  is  to  be 
Considered  as  in  court,  and  entitled  to  notice  of 
sn  appeal  br  plsintifr,  notwithstati4ui|r  the  de- 
fault. 

3.  Laws  1803,  p.  121.  |  9,  providing  for  snb- 
stituted  service  of  notice  of  appeal  where  nei- 
ther a  party  oor  his  attorney  can  be  ft>nnd  with- 
in tbe  county,  '^f  which  fact  a  return  by  the 
■beriff  that  they  caanot  be  so  feoad  shall  be 
proof,"  maJces  such  return  the  sole  evidence  np- 
on  which  8  substituted  service  can  be  based, 
and  SB  affidavit  by  a  inivate  party  wU  not  an- 
thorlic  sncli  servfoe. 

4.  Service  of  notice  of  a|i|;ieal  on  an  attoroer 
as  attorney  for  one  party  does  oot  constitute 
servk-e  oa  another  part?,  though  the  attorney 
renreflesits  both. 

a.  Where  causes  have  bem  consolidated  la  the 
trial  court  and  the  rights  of  all  parties  detn- 
miued  by  a  aiogle  decree,  ail  parties  who  hive 
anwated  must  he  ande  parties  ts  an  appeal  by 
ioiaiag  la  tha  avpaal  tir  br  being  aervaA  with 
notice. 

Appeal  from  superior  oourt  Kiac  cavBty; 

J.  W.  langley.  Judge. 

ConsoUdated  actloaa  by  tta  Cornell  Umlf<tr 
slty  against  the  Denny  Hotel  Coaipany.  Fa- 
bian S.  Potrln,  and  athers,  and  by  Fabian  a 
Potvln  agalnat  the  Denny  Hotel  Company, 
the  Cornell  Unlrerdtr,  and  othecai  The  Oor- 
n^  University  and  the  Denny  Hotel  Gen- 
pany  appeal    Apiteal  diBmlaaed. 

Cole,  Heaton  ft  Dawes  and  S.  D.  HaDtday, 
for  Cornell  Unlverrtty.  Stratton,  Levis  ft 
Oilman,  James  J.  Easly,  George  E.  De  Std- 
guer.  and  WHey  ft  Bostwick,  for  Potvln. 
George  E.  De  Stelguer  and  WU^  ft  Boatwlck. 
for  Hnttlff  BnM.  Mannf g  Oo. 

GORDON,  3.  A  motion  has  been  made  on 
tbe  part  of  certain  respondents  In  this  cause 
to  dismiss  the  appeal  upon  several  grounds 
hereinafter  noticed.  It  appears  from  the  rec- 
ord that  a  building  known  as  the  "Denny 
Hotel"  was  constructed  In  the  city  of  Seattle 
under  contract  between  tbe  Denny  Hotd 
Company,  as  owner,  and  Fabian  S.  Petri n. 
contractor.  Subsequent  to  the  cornmence- 
ment  of  the  work,  the  ComeB  University,  one 
of  tbe  appellants  herein,  made  a  loan  of  $100,- 
000  to  tbe  hotel  company,  taking  as  security 
therefor  a  mortgage  od  tbe  premises  whereon 
tbe  hotel  was  coustTucted.  A  notice  of  Den 
was  filed  on  the  part  of  Contractor  Potvln, 

1  Rehearing  pending,  i 
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aaA  rartoM  otber  Hen  notices  wen  aU»  fltefl 
■Dboonmictora  and  material  wbo,  aaBonr 
wbum  were  Peter  Staric,  John  Leek,  and  tke 
Wesiant  Mill  Company.  Tbe  parllet  laat 
■Mntioaed  reduced  tbelr  dalDH  and  Ueu  up- 
tbe  property  to  JndsHwnt,  and  anboeiiaMit 
thereto  the  appeUaat  Cornell  Unl*«rsKy  eom- 
menced  an  action  In  the  superior  court  for 
the  foreclosure  of  It*  mortsage,  aiakhiK  the 
contractor,  Potvin.  and  all  of  th«  atdicontntefr- 
ors  and  material  men,  including  those  wboae 
claims  and  Uens  had  been  reduced  to  Judg- 
ment, parties  defendant  In  said  foreclosure 
suit.  About  the  same  tkse  Potria  ooanneo- 
ced  an  action  in  the  same  court  for  the  fere- 
closure  of  his  Hen,  making  the  university 
company  and  the  hotel  company  parties  de- 
fendant therein.  Tbeae  two  actions  were 
oonsolldated,  and  triad  togettiar,  the  principal 
point  In  dli^rate  b^g  as  to  the  priority  of 
the  lien  claims  and  the  mortgage  of  the  unir 
Tersity.  Service  of  the  smnmons  and  eenv- 
ptaUnt  tn  tile  action  commenced  by  tlw  Cop- 
neU  University  Company,  plaintiff,  was  had 
upon  Peter  Stark,  defendant  therein,  and  an 
Indorsement  of  service,  together  with  what 
purports  to  be  an  appearance  of  the  defend- 
ant In  tbe  action.  Is  attached  to  the  summons, 
and  Is  In  the  fonowlng  language:  ''We  here- 
by admit  due  personal  service  upon  us  of  a 
copy  of  the  snmmons  and  amended  complaint 
In  the  above-entitled  action,  and  enter  our 
general  apiieuance  as  defeada&ta  herein. 
Dated  at  Seattle  tUa  IStli  day  at  Matieti. 
181)2.  t«wla  &  Humphreys  AttanMya  far 
Peter  Stark.'*  Defendant  John  Leek  was  per^ 
MoaJly  aerred  with  aammana.  Tie  Hat  aalant 
the  West»m  UlU  Conpany,  ttmnitli  Itt  attoT' 
neya,  L^oa  it  Denny,  filed  a  written  notice 
af  awearajiee  in  tatd  actSam.  Default  vm 
aotered  agaiaat  defendant  L#eck  on  May  14, 
1802,  and  the  defauH  of  defeadaat  Stark  on 
July  14.  1882.  Subseqnently  tbe  conaolMated 
oaae  was  sent  to  a  referee,  who  made  fiadlnga 
af  fact  and  caacl— Iwa  ^ving  tbe  Mea  of  the 
Cornell  University  mortgage  a  prcfeieact  over 
the  Uens  of  tbe  variom  otter  clahonants.  Ta 
iba  flndloffs  Bad  ooadnalans  of  the  referee, 
Peter  Stark,  John  Leek,  and  the  Weetem 
lilll  Conpan^.  by  their  reaiwctlre  attomeya, 
cflccepted,  aad  thereafter  Uie  MOivevslty  coid' 
pany  gave  tlie  atDeraej'S  f^r  each  of  aaJd  par* 
ties  notice  of  its  motion  to  conflnn  tbe  m* 
port  ot  ftald  reCeree,  and,  opoa  said  lavt- 
mentioned  motiM  coming  on  for  bearing,  eadi 
of  said  t<artlfe  ^pt-sred  and  partidimted  (in 
conoectlou  wltb  the  varlovn  other  parties  to 
tbe  cause)  hi  ttie  proceedings.  The  court  set 
aalde  tbe  report  of  tbe  referee,  and  entered 
flftdiags  and  ooncIiielonB  of  Its  own.  upoa 
which  Judgment  and  decree  was  entered  giv- 
ing tbe  various  liens  of  Stark,  Leek,  tbe  West- 
em  MUl  Compuoy,  and  other  claimants,  pri- 
ority and  preference  over  the  lien  of  tbe  mort- 
gage held  by  tbe  Cornell  University.  Froas 
ti>ia  decree  tbe  Cornell  University,  the  hotel 
company,  and  Dexter,  Uorton  &  Co,  have  ap- 
pealed. 


The  motion  to  dismiss  Is  vrteS  vpon  tbe 
graund  that  no  awvlee  of  tbe  notice  of  ap- 
peal was  made  upon  respoDdents  Peter  Btarl:, 
John  Leek,  and  tbe  Weatero  Mill  Company, 
Id  iH»pMltioa  to  the  motion  It  Is  urged  by  tbe 
appellaats  that  Dcttber  Staifc  nor  Leek  was 
entitled  to  notice  of  appeal;  that  they  had 
aat  appeared  In  the  acMcm,  and  their  defaults 
bad  been  entered;  and  that  as  to  the  Western 
MUI  Company  substltnted  service  of  the  no- 
tice of  appeal  as  provided  by  statnte  was  bad. 
It  to  strenvooaiy  loslsted  that  the  acceptnnce 
of  service  of  the  summons  and  complaint  anA 
the  so-called  "notice  of  appearance"  indorsed' 
upon  awS  attached  thereto  does  constitute  an 
•ppearmee  wtthln  tbe  meaning  of  section  72 
of  the  Code  ot  1681,  tbm  In  force.  That  sec- 
tion Is  as  follo<wB:  **A  defendant  appears  In 
an  action  when  he  answm,  demurs,  or  gives 
tbe  plahittfT  written  notice  of  bis  appearaaice, 
or  when  an  attorney  gives  notice  of  appear- 
anos  for  him.  •  •  On  tbe  contrary,  we 
tbtak  ibat  It  fQBy  compiles  with  tbe  letter 
and  spirit  af  the  statute,  and  was  an  appear- 
ance. From  what  has  already  been  stated. 
It  ^qiean  that  respondent  9tark  actuaDy  par- 
ticipated hi  the  proceedlnga,  served  excep- 
ttoM,  and  In  turn  was  served  with  aotlonB  by 
appeUanU'  oenns^  of  snbsequeBt  proceedings,, 
all  of  which  was  iv^efent  to  oonstltate  not 
only  an  appearance  in  tbe  action,  bat  a  waiver 
of  the  defaalt  which  bad  theretofore  been  en- 
tered. Hin  V.  SopervlscB',  10  Ohio  St.  621; 
Jones  r.  J<mea,  13  Iowa,  279.  And  for  like 
nasons  tbe  default  of  respondent  Leek,  upon 
wfaom  the  sammMis  batf  been  personally 
served,  must  be  deemed  vacated  by  tbe  snb- 
seqiwivt  action  ot  the  paitleB.  As  already  no- 
ticed, the  attorneys  for  tbe  Western  Hill  Com- 
pany bnd  glTMi  WTttten  notice  of  appearanc* 
In  the  action,  and  the  appeDants  do  itot  ob- 
ject to  tbe  sufhcfency  of  Its  appearance.  Tbe 
Botloe  of  appeal  Is  also  directed  to  It  as  weB 
as  to  MspoBdentB  BtartE,  Leek,  and  various 
other  pespondenta^  Tbls  notice  of  appeal  was 
not  served  upon  tbe  mQI  company,  bat  mtb- 
sdtsted  service  Is  relied  upon. 

Secttoa  fi  1^  tbe  act  of  Mareh  S,  1898  (Bessi 
Laws,  p.  121>,  goremlng  appeals,  provides 
that:  "Where  the  recoTd  and  flies  In  the 
oause  do  not  disclose  the  address  of  a  party 
on  whom  service  sbotdd  be  made,  or  of  bfs 
■ttoraey,  and  nelOier  such  party  nor  his  at- 
t<»«ey  <nn  be  fonad  wltbtn  tbe  ccrovty  l» 
which  tbe  Judgment  or  order  appealed  from 
was  rendered  or  made,  <sf  whh;fa  fact  a  re- 
turn by  tbe  sberllf  that  tb^  cannot  be  so 
found  sball  be  proof,)  the  notice  of  appeal 
need  not  be  served  on  such  party  but  the  ap- 
peal may  be  taken  by.  filing  the  ooHee  and 
BBcta  sheriff's  return  with  the  clerk."  Proof 
of  snbstltotcd  service  In  this  case  consists  of 
an  aflMavlt  made  by  a  private  i)arty,  and  Is 
to  tbe  eCEicct  that  neither  the  Western  Mill 
Coiapany  nor  its  attorneys  can  be  found  with- 
in tbe  county.  But  there  is  no  return  by  tbe 
sheriff  certifying  that  fftet.  We  think  the 
proof  of  service  wholly  Insnfllclent  The  stat- 
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ute  has  In  explicit  terms  pointed  out  the  meth- 
od of  procedure  where  actual  service  apOD 
the  party  or  bis  attorney  cannot  be  bad,  and 
h&8  made  "a  return  by  the  sheriff"  the  sole 
evidence,  as  we  think,  by  wlilch  It  is  ascer- 
tained that  actual  service  upon  the  party  or 
bis  attorney  cannot  be  made.  No  attempt 
has  been  made  to  comply  with  this  statute, 
and  we  are  not  at  lil)erty  to  disregard  its  re- 
quirements. Cases  can  be  brought  to  this 
court  only  In  the  manner  pointed  out  by  the 
statute,  and  the  method  of-  procedure  there 
provided  Is  to  the  exclusion  of  all  others. 

It  ap[>ears  from  the  record  that  the  attor- 
neys for  respondent  Potrin  were  also  attor- 
neys for  Ijeck.  Notice  of  appeal  was  served 
upon  them  as  attorneys  for  Potrin,  and  It  is 
contended  that  this  was  sufficient  to  charge 
tbem  with  notice  on  behalf  of  Lec^  wliom 
they  also  represented.  The  course  of  decision 
In  this  court  is  to  the  contrary.  BanlE  t. 
Bolcten,  5  Wash.  777,  82  Pac.  744;  Dew^  T. 
Land  Co..  11  Wash.  210,  39  Pac.  368;  Oasey 
T.  Oalces,  IS  Wash.  38.  42  Pac.  621. 

Lastly,  it  is  urged  tliat.  even  If  Staii,  Le<^ 
and  the  Western  Mill  Company  did  appear 
In  the  action,  and  were  not  served  with  no- 
tice of  appe^  nevertheless  the  court  should 
retain  the  case,  and  determine  the  rights  of 
the  other  parties;  tbat  the  appeal  in  this  case 
Involves  two  separate  cases,  which  liad  been 
consolidated,  and  a  single  decree  entered;  and 
it  is  urged  tbat  the  question  of  priori^  be- 
tween Potvin  and  the  Cornell  University  can 
be  determined  upon  this  appeal  without  af- 
fecting the  rights  of  Stark,  Leek,  or  the  West- 
ern Mill  Company.  The  failure  to  give  no> 
tlee  to  parties  who  have  appeared  in  the  ac> 
ttoD  cannot  tie  excused  on  the  ground  that 
the  rights  of  appellants,  and  those  upon  whom 
the  notice  of  appeal  has  been  served,  can  be 
determined  without  afCectlng  the  rights  of 
parties  not  served.  The  consolidation  of  tlie 
causes  pnrauant  to  section  1674  (volvune  1  of 
the  Code)  brought  all  of  the  lien  claims  Into 
one  action,  and  their  adjustment  was  effected 
by  one  decree.  It  was  for  the  legislature  to 
determine  the  manner  In  which  causes  should 
be  brought  to  this  court,  and  we  have  repeat- 
edly held  that  "under  the  provisions  of  our 
statute  an  the  parties  who  have  appeared  In 
the  action  In  the  court  below  must  t>e  made 
paitlee  to  the  appeal,  dther  by  Joining  there- 
in w  having  notice  thereof  served  upon  them." 
Bank  v.  Boklen,  supra;  Dewey  v.  Land  Co., 
supra;  Belllngham  Bay  Nat.  Bank  v.  Central 
Hot^  Co..  4  Wash.  642,  30  Pac.  671;  Johnson 
T.  Lighthouse,  3  Wash.  32,  35  Pac.  403;  Falrr 
field  T.  Blnnlan,  13  Wash.  1,  42  Pac.  632; 
Casey  t.  Oakes,  13  Wash.  38,  42  Pac  621; 
Sonea  v.  Sander,  2  Wash.  St.  339,  26  Pac.  224; 
Gadwell  r.  Bank,  3  Wash.  St.  188.  28  Pac. 
3^.  Stai%  Leek,  and  the  mill  company 
were,  as  to  the  vpellants.  as  much  "prevail- 
ing parties"  as  Is  the  respondent  Fotvin,  and, 
U  we  were  to  snstaln  appelisnta'  contention, 
"tbe  remiH  would  be  tbat,  instead  of  the  ob- 
ject of  the  statute— which  was  to  make  it  sim 


tbat  the  rights  of  all  the  parties  sbonld  be  de- 
termined in  a  single  appeal— having  been  ac- 
complished, it  would  be  possible  that  there 
would  be  two  or  more  appeals  beCare  the 
rights  of  all  the  parties  to  the  action  waold 
hare  been  Anally  determined  In  this  ooarL** 
Cas^  T.  Oakes.  supra.   Appeal  dismissed. 

DUNBAR  and  ANDERS,  JJ^  concob 
HOYT,  a  J.,  dlsquaUfled. 


DEDBBI0H8  T.  SAI/r  LAKB  OITT  B.  CX>. 
(Supreme  Court  of  Utah.   Oct.  1%  1S96.) 

BviDBNOS  "PHOTOaaiPHa. 

Where  a  plain  frtcture  or  representation 
jfToAnceA  by  the  art  of  pbotompby  is  verified 
as  a  correct  represeutatlon  of  me  locality  at 
the  time  of  the  accident.  It  is  admissible  in  evi- 
dence to  enable  tbe  court  or  Jurr  to  nndsvtand 
and  apply  the  establithed  facts  to  the  particular 
case.  Sncli  photographic  scenes  are  admissible 
as  appropriate  aids  to  the  Jury  in  applying  evi- 
dence, whether  it  relates  to  persona,  things,  or 
idaces. 
(Syllabos  by  the  Oonrt) 

Appeal  from  district  court,  Satt  Lska  001111I7; 
Jotm  A.  Street,  Judge. . 

Action  by  Joseph  Dederlcbs  agahist  tlie  Salt 
Lake  City  Railroad  Company.  From  a  Judg- 
ment for  plaintU^  deflendant  f^peala.  Berers- 
ed. 

Rawlins  &  Critcblow,  for  Appdhut  BldH- 
aid  B.  Sh^rd,  A.  N.  Gbenj,  and  H.  0. 8tX9- 
aid,  •tat  respondeat 

MINBB,  J.  TUB  actioo  was  tnoogtit  to  r» 
cover  damages  arlshig  from  peraooal  IqJaiM 
dahned  to  hare  been  occasioned  by  the  appellant 
hi  negligently  running  Ite  electric  street  can  os 
Second  South  Street  in  Salt  lAke  City.  Tbe 
case  was  before  this  court  on  a  former  hearing, 
and  the  decision  thereon  Is  reported  in  44 
Pac.  649.  Upon  a  retrial  of  tbe  same  case 
It  appears  ttom  the  testimoi^  that  cm  Octobo' 
1.  1801.  teBpondmt  was  driving  his  horse  and 
wagon  south  along  Eighth  East  street  actoss 
Second  South,  and  after  he  had  crossed  the 
sldevpalk  and  ditch  going  south  towards  the 
street-railway  track  he  discovered  a  street  car 
coming  west  on  the  track,  three  or  four  hun- 
dred feet  away.  He  drore  oa  tewarda  tbe 
track,  not  thinking  tbe  car  was  coming  so 
rapidly,  and  believing  there  was  plenty  of 
time  to  cross,  as  tbe  car  was  a  oxidd^ble 
distance  away.  Plaintiff  then  hit  his  liotai^ 
which  was  upon  the  track,  but  the  car  came  im 
without  ringing  the  bell,  sounding  the  gong,  or 
applying  tbe  brakes,  at  the  unusual  rapid  ratt 
of  22  ndles  per  hour,  and  ran  hito  idaintHTs 
wagon,  Oirowlng  plaintiff  thereftom,  and  In- 
juring him  seriously,  besides  tveaklng  bis 
wagon.  During  the  trial  defendant  offtfed  ta 
evidence  three  photographs;  taken  by  tlw  pho- 
tograpber  who  was  a  witness,  sbowtaiK  ths 
surroundings  of  the  locality  in  qnestkoi  where 
ttie  UMddent  occnned,  whldi  pliotagEq>li8  wen 
shown  to  accuiately  rq^resrat  the  iltastkm  of 
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the  Icxialftjr.  ai  taken  bj  tbe  camera,  and  ac- 
cumtelr  printed  from  the  plates,  tmt  taken 
Apia  ff,  18D5.  Plaintiff  testlfled  that  be  aaw 
DO  diffierence  In  the  ccodlUon  In  the  trees,  aa 
shown  In  the  photographs,  from  what  they 
\i'ere  at  the  time  he  drove  across  the  track* 
and  that  tbe  sttuatlen  was  the  same  as-shown 
on  the  photographs  that  It  was  at  the  Ume  ot 
the  accident  To  the  admission  of  these  pho- 
tographs In  evidence  tbe  plaintiff  objected. 
They  were  exdoded  Iqr  the  comrt,  and  an  ex- 
ception taken.  These  photographs  exhibited 
the  surface  coDdltlon  oi  the  streets,  balldlngs, 
trees,  cats,  laUmad  track,  poles,  and  distances, 
and  would,  no  doubt,  cany  to  the  minds  of  the 
jury  a  better  image  of  the  locality  of  the  ac- 
cident and  its  Burroondlngs,  concerning  which 
testimony  was  offered,  than  any  onal  descrip- 
tion. Their  accorat^  aa  a  faithful  repiesenla- 
tloo  of  tbe  locality  wss  shown  as  compared  to 
tbe  time  of  the  accident  We  think  It  mnst  be 
de«ned  to  be  establfedied  that  photographic 
Bcenea  are  admissible  in  eridence  as  appropri- 
ate aids  to  the  jmy  In  applying  the  evidence, 
whethi^  It  rdates  to  person,  things,  or  places. 
It  Is  a  wdl-estaUlshed  rule,  applied  la  eveiy 
day  practice  In  courts,  that  diagrams  and  maps 
Dlustiattng  Oie  scenes  of  a  transaction,  and  tbe 
relative  location  of  objects,  if  proved  to  be  eoi^ 
rect,  are  admissible  in  evidoice.  In  order  to 
enaUe  the  court  or  Jniy  to  understand  and  ap- 
ply tbe  estatdlBhed  focts  to  the  particular  cam. 
And  It  Is  dlfflcult  to  see  why  a  plain  picture  or 
representatloti  prodoced  by  tlie  art  of  photog- 
raphy ta  not  admlaslble  en  like  principles,  If 
TCfflfled  as  a  correct  representation  of  the  local- 
ity. If  any  difference  had  arisen  concerning 
the  phott^raphs  behig  taken  at  a  different  sea- 
son of  the  year,  it  could  hsve  been  explained. 
The  general  current  of  authority  snpprats  tbe 
adndsBlbUIty  of  thU  dass  of  evldaice  2  Bice, 
ISr.  p.  lie»-1172;  1  OreenL  Bv.  I  02,  note; 
Alberti  v.  Bslhwad  Co.,  118  N.  T.  77.  2S  N.  B. 
S5;  Dyson  t.  Railroad  Ca,  67  Conn.  9, 17  AO. 
187;  Archer  r.  Ralht«d  Co.,  106  N.  T.  GW, 
13  N.  B.  318;  People  v.  Boddenslecfc,  108  N. 
T.  487,  9  N.  B.  44;  Com.  v.  Robertson,  102 
Mass.  90,  88  N.  E.  25;  State  v.  O'Reilly  (Ma 
Sup.)  20  8.  W.  S77;  Xlea  v.  Broadbead  (Sup.) 
27  N.  Y.  Supp.  52;  Stott  v.  Railway  Co. 
(Super.  N.  T.)  21  N.  T.  Supp.  880.  We  think 
the  testimoqy  tffeteH  was  admissible,  and  that 
tbe  court  erred  In  rejecting  It  As  this  ques- 
tion fflsposes  of  the  case,  we  do  not  deem  it 
necenary  to  discuss  the  other  questions  pre- 
sented. The  Judgment  of  the  court  below  Is 
set  aside  and  vacated,  and  a  new  trial  gmnted. 

ZANB,  0.  J.,  and  BARTOH,  3^  concur. 


PBHB80N  V.  CITY  COUNCIL  OF  OlTT  OF 
EPHRAIM. 
(Supreme  Court  of  Utah.    Oct.  5,  1806.) 

LiQDoR  LicBxas— Revocation. 
1.  Under  chapter  62.  p.  S7,  Sess.  Laws  1802, 
defendsst  Issued  plaintiff  a  license  to  retail  liq- 
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□ors,  and  after  a  quarter's  liceoBe  bad  been 
paid,  and  within  a  month  after  its  issuance,  re- 
voked the  same,  without  Drevlonaly  having  pre- 
ferred charges  against  the  plaintiff,  or  having 
cited  falm  to  appear  and  show  canse  why  the 
license  ahould  not  be  revoked;  the  plaintiff  hav- 
ing, however,  been  notified  by  the  mayor  of  th*? 
city  of  the  intention  of  the  defendant  to  conaid- 
ez  the  matter  of  hia  license,  and  that  he  might 
attend  the  meeting  of  the  city  council,  and  be 
heard,  it  he  desired.  Hdd,  that  the  revocation, 
without  preferring  chafes  agaiuHt  the  licensee 
and  giving  him  an  opportunity  to  be  beard,  was 
unlawful  and  void. 

2.  Where  a  thing  is  to  be  done  for  cause,  in 
the  exercise  of  discretion,  the  law  Intends  a 
sonnd  discretion,  and  that  the  action  be  liased 
on  the  merits  of  the  case,  as  shown  by  the  facts 
in  relation  to  It 

(SyUnbus  by  the  Court) 

Appeal  from  district  court  Seventh  dis- 
trict; Jacob  Johnson.  Judge. 

Certiorari  by  Wlllard  Pebrson  against  tbe 
city  council  of  tbe  city  of  E^bralm  to  re- 
view the  revocation  of  a  liquor  license.  From 
a  Judgment  for  plaintiff,  defendant  appeala. 
Affirmed. 

li.  R.  Rhodes,  for  appelant  Wm.  K.  Held, 
for  respondent 

BARTCH,  J.  In  this  case  the  plalutifl 
made  an  application  for  the  Issuance  of  a 
writ  of  certiorari  to  review  tbe  action  of  de- 
fendant by  which  It  revoked  the  license  of 
the  plaintiff  to  sell  liquors  in  tbe  dty  of 
Bphrabn.  Tbe  court  issued  the  writ  and 
after  return  made,  upon  bearing,  adjudged  the 
action  of  the  defendant  In  revoking  the  license 
to  be  void,  and  thereupon  the  defendant  ap- 
pealed. It  appears  from  the  record  that  on 
February  24,  1800,  tbe  appellanit  granted  to 
tbe  respondent  a  retail  liquor  licmse  for  tbe 
period  of  three  months,  commencing  on  the 
11th  day  of  March  following;  that  he  paid 
into  the  dty  treasury  for  said  license  tbe  sum 
of  flSO;  that  under  said  license  tbe  respond- 
ent carried  on  the  bnainess  of  a  retail  Uquor 
dealer  from  the  11th  to  the  21st  day  of  March, 
1896,  when  the  license  was  declared  revtdced, 
without  having  previously  preferred  charges 
against  the  respondoit,  or  baring  cited  blm 
to  appear  and  show  cause  wl^  the  license 
should  not  be  revokedi,~^e  rapondent,  how- 
ever, having  been  notified  by  the  mayor  of 
the  city  of  the  bitention  at  the  appellant  to 
consider  the  mattor  of  bto  license,  and  that 
he  might  att«id  the  meeting  of  the  dty  coun- 
cil and  be  heard,  if  be  so  desired. 

Counsel  for  tbe  appellant  insists  that  tbe 
action  of  the  dty  council  was  authorized  by 
the  law,  and  that  the  court  erred  In  Its  Judg- 
ment anntdling  sold  action.  Tbe  statute  law 
material  In  the  decision  of  this  case  is  found 
In  chapter  52,  p.  57,  Sees.  Laws  1892.  Sec- 
tion 1,  which  Is  an  amendment  to  section 
2158,  Comp.  Laws  Utah  18S8,  referring  to 
the  granting  of  licenses  for  the  sale  of  liq- 
uors, among  other  things  provides  "that  any 
application  for  such  license  may  be  refused 
for  good  cause,  in  the  discretion  of  the  city 
council  or  county  cotirt.   •   •  Section 
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2.  TtWch  Is  an  anernlmect  to  Kctlon  2169, 
Comp.  Laws  Utah  18SS,  relarfnff  to  revocn- 
tloo  of  liquor  UceoseB,  prortdeB  tbat  "tlu 
county  court  or  the  cUy  eoniuHl  may  revoke 
any  Woeuvea  granted  to  the  keeper  of  saloone, 
tippllDX  bousra,  dram  shops,  or  for  the  seU- 
ing  or  giving  away  of  any  lotoKieatlnc  drlok 
or  malt  liquors,  within  the  city  or  county, 
whenever.  In  the  Judgment  of  the  court  or 
city  council,  such  action  may  be  aecesBary 
to  the  peace  and  (rood  order  of  any  precinct 
In  the  county  or  of  the  city."  The  sections 
amended  by  the  act  of  1802  are  both  por- 
tions of  the  general  law  relating  to  latoxlcat' 
Ing  liquors.  Both  are  applicable  to  each  city 
and  county  In  the  state,  and  must  be  con- 
sidered in  determlulng  the  legislative  intent 
Tet>pecting  the  revocation  of  liquor  licensee. 
It  wiU  be  noticed  that  under  the  first  section 
of  tbe  act  of  ISifi  the  dty  cwuncil  or  couaty 
court  may,  Is  their  diacretloa,  for  good 
cause,  refuse  to  grant  Mch  a  license  to  any 
applicant,  but  it  appears  that  they  have  no 
power  to  arbitrarliy  deiv  an  a^licatlon. 
Tbe  statute  vests  In  such  court  and  councU 
a  legal  discretion,  which  must  be  exercised 
Id  a  reasonable,  and  not  In  a  wlUfuI,  man- 
ner, and  only  for  cause  can  a  license  be  with- 
held. Therefore  the  action  by  which  a  li- 
cense is  granted  or  withheld  must  be  based 
upon  such  relevant  facta  as  may  come  be- 
fore tbe  body  which  Is  called  upon  to  act 
If.  then,  those  sitting  to  administer  the  law, 
upon  lawful  application  therefor,  can  only 
refuse  a  license  for  cause,  and  must  deter- 
mine each  case  upon  relevant  facts,  and  ex- 
ercise a  sound  discretion,  can  they  revoke 
such  license  at  mere  will?  Connsel  for  tbe 
appellant  insists  that  section  2,  above  quot- 
ed, confers  such  power.  We  do  not  think 
this  position  tenable.  Under  such  a  con- 
struction tbe  two  sections  would  be  in  con- 
flict with  each  other,  or.  rather,  tbe  effect 
and  operation  of  the  one  would  avoid  and 
annul  the  effect  and  operation  of  tbe  other, 
because,  under  the  first  section,  upon  appli- 
cation therefor,  unless  good  cause  existed 
for  refusing,  the  license  would  have  to  be 
granted,  and  under  the  second  It  might  be 
Immediately  revoked  without  cause.  This 
would  be  unreasonable.  The  two  sections 
must  be  construed  together,  and  effect  given 
to  both,  if  possible:  and,  when  the  second 
BFotlon  Is  considered  with  the  first,  its  clear 
meaning  Is  that  the  county  court  or  city 
council  may  revoke  any  such  licence  when- 
ever. In  tbeir  Judgment,  sucb  revocation  be- 
comes necesHary  to  the  peace  and  good  order 
of  the  public,  but  their  Judgment  must  be 
based  on  the  existence  of  such  relevant  facts 
as  sliow  some  cause  and  necessity  for  their 
action.  The  sale  of  fntoxlcating  liquors  as  a 
beverage  is  one  of  many  things  which  af- 
fect the  public  morals,  and  whether  licenses 
should  be  granted,  and  how  they  sbould  be 
granted  and  revoked,  are  legislative  quea- 
tions.  Tbuse  who  sit  to  administer  the  law 
ahould  administer  it  fairly.   Where  a  thing 


Is  ta  be  dose,  for  cause,  hi  tbe  eKcrclse  of 
dlscretloB,  the  law  Intevds  a  soand  discre- 
tloti,  and  tbat  the  actloB  be  baaed  upon  tbe 
merits  of  ^e  case  as  shown  ^  tbe  facta  In 
retatlog  to  tt.  Tbe  statute  law  under  cos- 
stderatloo  veerts  In  (he  county  court  and  cHy 
council  a  large  dlscretloB,  which  sboold  be 
exerdeed  primarily  for  the  public  good,  and 
aecondatfly  for  prtvate  Interesta.  It  is  admit- 
ted In  this  case  that  the  license  was  re^- 
larty  granted  according  to  law,  and  there  is 
notMttg  to  show  that  the  respoadent  bad  In 
fact  violated  the  law  or  tbe  city  ordinances. 
Nor  does  tbe  record  contain  any  facta  or 
show  any  cause  which  were  aufflclent  to  an 
tfaortne  the  rev-ocatlon.  The  actkm  of  tbe 
eonnril  was  therefore  wlthovt  its  Jurisdic- 
tion and  Told,  and  the  district  court  commit- 
ted no  err«-  In  setting  tt  aalde.  Tbe  Judg- 
ment Is  aflUved. 

ZANB,  a  J.,  and  MINSK.  J.,  coaciK 


PBOPLB  V.  McCQTNB. 

(Sopreme  Court  of  Utah.  Oct  9.  1896.> 
ViLLAOB— What  Comstitdteb. 
Where  It  appeared  from  tbe  evidence  that 
a  settipmetit  consisted  of  14  faniUea.  ea«A  faa^ 
fly  eootatoiag  abont  5  persoos)  that  ItieBe  i» 
nOe  aJtMia  a  streaai,  tbe  distance  fion  one  ex- 
treme eua  of  the  settlement  to  the  other  being 
aboQt  two  miles  and  a  half,  some  reeidiag  with- 
in 40  rods  of  4>ach  other,  and  others  bnng  dis- 
tant abo«t  a  mile  or  more;  that  their  cfaM  oc- 
eupatioB  was  farming;  that  tbe  settlement  con- 
tained a  school  district,  a  diRtrict  school,  and  t 
post  ofRce;  and  that  tbe  nearert  setdeaient  to 
the  north  wse  distant  abont  15  miles,  to  tbe  west 
abont  12,  and  to  the  sauth  about  6w  mitee.— it 
was  not  error  in  the  court  to  instmct  the  joiy 
that  as  a  mutter  of  taw  such  a  settleaieat  waa 
a  vfllaget  within  the  meaalag  of  the  acaUM 
{chapter  68.  p.  70,  Sees.  Iaw«  188^. 

(Syllabas  by  the  OourL) 

Appeal  tTom  district  eoort,  Slxtk  dlstrtot; 
W.  M.  Mccarty,  Judge. 

Thomas  McCnne  was  convicted  at  kcfooliag 
■  stnain,  and  appeals.  Afflrmed. 

J.  W.  N.  WbltecottoD  aod  Qeotge  Snther 
land,  for  appellaiU.  Tfaa  Attomesr  OenetaL 
for  the  State. 

BARTCH,  J.  This  Is  a  crliidbtl  proeecn- 
tloD,  Id  whlcb  the  defendant  was  charged  with 
tbe  offense  of  befbullng  the  water  of  a  certain 
■tieam,  by  ouIawIuUy  estabUshhig  and  malo^ 
talning  a  camp  or  bedding  place  on  the  banks 
thereof  for  a  large  number  of  sheep,  tbe  wa- 
ters of  aald  stream  being  used  by  tbe  inhabit- 
ants of  a  settlement  called  "Platean"  tor  do- 
mtstk;  purposes.  He  was  tried  before  a  Jus- 
tice of  the  peace,  convicted,  and  sent^iced  to 
pay  a  fine,  and  then  appealed  to  the  district 
court,  where  be  was  eonvteted,  and  senieaced 
to  pay  a  fine  and  costs  of  prosecutlfML  There- 
upon he  appealed  to  tbls  court 

The  mala  point  relied  upon  by  tba  appellant 
tcT  a  reversal  of  the  judgment  la  that  the 
court  erred  in  Instmcttog  the  Jury  that;  as 
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flnttar  of  law,  thm  sBttteiBeBt  oallpd  **Plar 
toan.**  Btar  wUdi  tlie  offoue  was  cbaiged  u> 
hSTC  ben  coauirined.  Is  a  ylllaRe.  under  vbap- 
ter  6S.  p.  70k  Ben.  Lawa  Ibitt.  whk^b  1b  an 
amendment  to  aectlon  22(U.  Comp.  Laws  Utah, 
1888.  Section  fi  of  eaU  chapter  «u  enacted 
as  a  sntMliTlBioo  to  section  22tt4,  and  made  It 
nslawful  n©  establlBh  and  maintain  any  cor- 
ral, camp  or  bedding  place  tm  die  purpose  of 
benUnff.  boUlng  or  keeirtng  any  cattle,  horses 
or  sheep,  ^thln  seren  nOes  of  any  etty,  town 
«r  Tlllsge,  where  the  refuse  or  filth  ftom  said 
eorraL  camp  or  beddlnx  place,  wiD  naturally 
find  Its  way  fnto  any  stream  of  water  osed  by 
the  Inhabitants  of  any  dty,  town  or  Ttllaee 
for  domestic  purposea."  It  Is  Inslsled  by 
floonsel  for  the  appetlaot  that  PUteao  la  not 
snch  an  assemblafic  of  hoaaes  as  to  constitute 
It  a  TUlaffe,  within  the  mpanhig  of  this  stat- 
otft.  It  appears  from  the  eTldeaee,  among  otlv 
«r  thlDKB,  that  Plateau  ta  a  settlement  In 
Bevtor  coonty,  Utah,  conslsdiv  of  14  fatBllles, 
each  family  on  an  sTeniKe  containing  aboat 
5  persona;  that  these  families  reside  along  a 
•cream  csDed  **Otter  Creek,"  the  distance  from 
cne  eKtreme  end  of  the  setUemeoit  to  the  other 
being  about  two  miles  and  a  hslf,  some  resid- 
ing withhi  about  40  reds  of  each  other,  and 
otboTB  being  distant  about  a  rafie  or  more^ 
ttiax  their  chief  occupatloD  is  nmnhiK;  That 
the  sertl«Dent  contains  a  school  district,  dis- 
trict erboid,  and  a  post  ofBoe;  and  that  the 
nearest  lettlemeDt  «e  tbe  north  Is  distant  about 
IS  miles,  to  the  west  about  1%  and  aoutb 
about  «  miles.  We  think  the  erldence  was 
•uAdent  to  authorise  the  court  to  Instruct  the 
Jury  ttiat.  as  matter  of  law,  the  aetttement  of 
Platean  Is  s  village,  wltbln  the  meaning  of  the 
stnttne.  Fnwn  an  exambuttlon  of  the  act, 
which  Is  aenended  by  rbe  aectlon  above  quot- 
ed, it  seems  dear  that  by  the  use  of  tbe  word 
"Tfllage"  the  intent  of  tbe  leglalature  was  to 
Include  such  settlemeoti  as  tbe  one  In  qaes- 
tldo,  sad  there  appears  to  be  oo  reason  why 
the  people  of  such  a  settlement,  wtio  ape  nslng 
the  water  of  a  stream  for  dmnestlc  purposes, 
sbould  not  have  eziended  to  litem  the  protec- 
tion wbieta  tbe  Inw  sITords.  ThcAr  health  and 
comfort  demand  eqnal  protection  with  those 
ivbo  live  lo  larger  and  more  densely  settled 
villages,  towtiB,  and  cltKss.  It  is  a  wise  and 
beneddal  law,  calculated  to  promote  the  com- 
fort and  protect  the  bealtli  and  lives  of  tbe  In- 
baMtants.  aad  its  operation  and  application 
muHt  not  be  cmreasonnbly  abridged  by  Judicial 

CODNTmCtlDll. 

The  coDtentlon,  on  the  part  of  the  appellant, 
that  tbe  venue  was  not  proven,  we  think  Is  not 
n-eH  taken.  TbiTe  Is  sntflcfent  evidence  on 
this  pnim  to  show  that  the  offense  was  com- 
luirred  Id  Scvter  evanty,  and  lience  the  court 
bad  Jurindlftlon. 

It  Is  also  Insisted  that  the  court  erred  in  fts 
Imtntrtinns  to  the  Jury  as  to  what  constituted 
an  establlKbment  and  maintenance  of  a  camp 
or  beddinjr  place  for  slieep.  under  the  statute, 
but  a  careful  penisal  of  tbe  instructlous  re- 
reals  no  rererdUe  error.   We  do  not  deem 


It  noccBwry  to  dhcoas  nay  otter  qnesHM  p» 
sevted,  beeawe  tbe  record  appears  to  coatal> 
no  error  which  wonM  warrant  a  rereraal  4tf 
the  case.   The  judgment  la  alfinnsd. 

ZANB,  a  jr^  and  lONSB,  1„  conenr. 


SALT  LAKB  COUNTY  t.  BIGHABDS;- 
State  Andltw. 

(Supreme  Court  of  Utah.    Oat  9,  1SM.\ 

JouT  Fbbs  is  CrvEi.  Gasbb. 

The  state  la  not  required  to  pay  mlks^e 
and  attendance  of  Jurors  lo  cMl  cases.  Sec- 
tion 1<;6.  p.  S71.  Sesa.  Laws  1896,  bo  for  as  H 
provides  for  an  itemized  stateaaent  "for  mUea^ie 
and  attendance  of  grand  jurors,  for  mileage  and 
Btteodaace  of  iietit  Jurors  ragaepd  In  the  trial  of 
cases  in  the  district  conrts.  ana  for  mileage  and 
atteadanoe  of  witnesseB  summoned  bj  or  on  be- 
half of  the  state  In  criminal  cases  in  the  dis- 
trict court,"  muRt  be  governed  In  its  ioternreCa- 
tini)  by  avbdlriainn  5,  I  &4,  p.  548.  Resa.  Ijaws 
Vm:  sabO.  7,  i  11&  p.  55S,  Id.;  mM.  4,  %  UO^ 
p.  &T1,  Id.;  and  sectioa  Ifil,  p.  687,  Id. 
(Syllabus  by  the  Court.) 

Appeal  from  district  oonrt,  Salt  lake  tomtyf 
John  A.  Street,  JodgSL 

Petition  by  Salt  Lake  Oaonty  for  «wn%mM 
to  compel  Uovn  Rkrbaids,  state  vndltor,  to  Is- 
sue a  wamat  From  a  jodgmoit  4nylnv  Ctan 
writ,  padttontr  appeals.  Aflrmed. 

C.  O.  Whlttemore,  Oo.  Atty.  ^nner  X. 
Smith,  of  counsel),  for  appellant  A.  C.  Bish- 
op, Atty.  Oen.,  for  respondent 

ZANE,  a  J.  The  plaintiff.  Salt  "Lake  Ooanty^ 
presented  to  the  district  conrt  Ite  petition 
against  the  defendant,  duly  verlfledt  alleging 
that  the  clerk  of  that  court  and  the  county  at- 
torney had  duly  Issued  their  certfflcates  fbr- 
mlleage  and  attendance  of  grand  and  petit  jn- 
pors;  that  such  certlflcates  amoimted  to  Kl,- 
42^1.90.  These  certificates  Included  fbe  mneajae- 
aud  attendance  of  petit  Jtmjrs  betwcHi  Jrauaiy 
4  and  June  5,  1S9&,  In  dvfl  as  well  as  criminal 
casts,  without  Indicating  how  much  was  doe 
in  either.  Tbe  petition  also  alleged  that  the 
county  treasmw  and  county  auditor  had  made 
their  atfltemcDts.  under  oath,  for  that  amount, 
and  that  tiie  state  audttM-  had  refused  to  Issue 
a  warrant  on  Hie  state  treasurer  for  tbe  same. 
Tbe  petition  contained  a  prayer  for  a  writ  of' 
mandamus  compelling  him  to  Issue  autfi  war- 
rant. The  defendant  demurred  to  the  petition, 
becnnse  tt  did  not  state  how  much  was  due  fOr 
mileage  and  attendance  of  Jurors  In  criminal 
esAes  and  bow  much  In  civil  cases.  Tbe  court 
below  sustained  tbe  d^nurrer,  and  dismlitsGa 
the  suit,  the  plaintiff  having  dected  to  stand  on 
Its  petldoa.  From  this  Judgment  of  dlsmlffial 
the  plaintiff  haa  appealed  to  this  court,  and  as- 
Mgns  the  ruling  of  tbe  coort  iqxjo  tbe  demurrer 
as  error.  Is  the  state  required  to  pay  mileage 
and  attendance  of  Jurors  hi  civil  cases?  Is  the 
question  presented  for  our  considepation  and  de- 
cision? Tbe  plnintjff  relies  upon  section  100  of 
"An  act  to  establisb  a  unifcffm  system  of  county 
gos-emmcnt,"  ai^nTed  April  1^  1896  (Seas.. 
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Laws  1896.  p.  tfTtit  as  fdknn:  "At  audi  flinw 
as  the  board  of  comity  commteionera  may  deft- 
Ipiate,  It  shall  be  the  datr  of  the  county  trea8> 
nrer  and  the  county  auditor  of  each  cwmty  to 
preiiare  in  dm>Ucate  and  r&Stf  rjuSa  oath  a 
fun  and  complete  Itemized  atatemoit  of  all  cer- 
tificates issued  by  the  clerk  oi  the  district  court 
and  oonnty  attoni^  since  the  date  of  the  last 
statement  (or,  In  case  no  fOrmo-  statement  baa 
been  made,  then  since  Januaxr  4th,  1896),  tor 
mneaj;e  and  attendance  of  grand  Jnrota,  far 
mlleace  and  attendance  of  petit  jurors  engaged 
In  the  trial  of  cases  in  the  district  court,  and  for 
mileage  and  attendance  of  witnessea  sununoned 
by  or  on  behalf  of  the  state  In  criminal  cases 
In  the  district  court;  also  a  statement  tm  all 
warrants  drawn  for  salaries  of  the  coonty  attor- 
ney, the  county  treasurer,  the  county  assessor; 
such  stat«n«t  shall  set  forth  hi  detail  the 
number  of  certificate  or  warrant,  the  date  of 
same,  the  name  of  the  person  or  persons  in 
whose  favor  issued,  the  nature  of  the  serrice 
raidered,  and  such  othK  information  as  may  be 
necessaiy.  One  at  mxb  statancuts  ahaU  be 
traounltted  to  fbe  state  auditor,  and  the  other 
ahall  be  filed  in  the  office  of  the  county  clerk. 
Upcm  fbe  reodpt  of  said  statement  by  the  state 
oudlttv,  he  riiall.  uniesa  be  find  the  same  to  be 
Incorrect  draw  his  warrant  tat  favor  of 
county  tzeasurer  upco  the  state  treasorer  fiv 
the  whole  amount  of  said  juror  and  witness  cer- 
tificates, M  shown  by  said  statanent;  and  for 
one  half  of  the  whole  amount  of  said  warrants 
shown  In  said  statement,  and  shall  transmit 
the  same  to  the  county  treasiuer.  The  county 
treasurer  shall  hold  the  funds  so  drawn  from 
the  state  treasury  upon  the  warrant  aforesaid 
as  a  sqnrate  fund  for  the  nAempOm  of  the 
juror  and  witness  certificates  and  for  the  part 
liayment  of  the  warrants  set  forth  in  the  state- 
ment above  described."  This  section  makes  It 
the  duty  ot  the  county  treasurer  and  the  county 
audltco-  to  pr^are  in  duidkate  an  ttemlsed 
atatemoit  of  all  outlficates  Issued  by  the  dvrlt 
of  the  district  court  and  county  attorney  for 
mileage  and  attendance  of  gmnd  jurors,  for 
mileage  and  attendance  <tf  petit  jurors,  and  for 
mileage  and  attmdance  of  witnesses  summtmed 
by  or  on  behalf  at  the  state  In  criminal  cases. 
The  statement  should  embrace  only  such  certlfl- 
cates  as  may  have  been  Issued  by  the  derfe  and 
county  attorn^.  If  the  mileage  and  attend- 
ance (tf  jurors  In  cItU  cases  should  not  be  em- 
braced in  thcee  certlflcates.  such  mileage  and 
attendance  should  not  be  included  by  the  county 
treasurer  and  county  auditor  in  their  itemized 
etatemeut  It  Is  npcHi  this  statemait  the  state 
auditor  draws  his  warrant  upon  the  treasurer. 
Therefore  It  la  necessary  to  ascertain  the  mile- 
age and  attendance  of  petit  jururs  required  to 
be  embraced  in  the  certificate  ot  the  district 
cleri£  and  county  attorney.  SubdirlsIoD  5  of 
section  04  of  the  above-mentioned  act  is  as  fol- 
lows: "As  clerk  of  the  district  court  he  stiail 
Issue  a  certificate  of  the  attendance  and  mile- 
age of  all  Jurors  aud  of  witnesses  in  criminal 
cases."  A  reasonable  construction  of  this  lan- 
guuge  limits  the  uileagr  and  attendance  of  Ju- 


rors and  witnesses  to  criminal  cases.  It  Unaits 
the  certificate  of  tiie  clerk  to  the  mileage  and 
attendance  of  juron  In  criminal  cases^as  it  does 
the  mileage  and  attendance  of  witneases.  Snb- 
ffirUon  7  of  seetkn  118  ia  tSa  same  act,  re- 
quiring the  approval  and  signature  of  the  county 
attorney,  Is  to  the  same  ^ect,  to  wit:  "Be 
shall  examine  and  when  approyed  by  him.  at- 
tach his  approval  and  signature  to  the  certifi- 
cate of  attendance  and  mileage  at  all  juran  and 
of  witneases  In  criminal  cases  lamed  by  the 
county  cterk."  This  prorltfon  requires  the  coun- 
ty  attorney  to  examine  the  cerUficates  of  the 
clerk  of  mileage  and  attendance  of  wltneoaea 
and  jurm  in  criminal  cases,  and,  if  he  finds 
to  be  correct,  to  ivprove  it,  and  attach  his  tig- 
nature  to  it  These  (MOcen  have  no  right  to  in- 
clude in  this  oerttficate  the  mileage  and  attend- 
ance of  Jurors  ot  witnesses  In  ctvll  eases.  Nor 
are  the  county  treasurer  and  county  auditor 
authorized  to  indude  In  their  statement  required 
in  section  190^  above  quoted,  to  be  presented  to 
the  state  audlbw,  upon  which  be  is  required 
to  draw  bis  warrant  on  the  state  treasurer,  mile- 
age aud  attmdance  of  Jurors  or  wttneaseu  In 
dvU  caaeSL  Section  165— Immedlatdy  precedlns 
tbe  one  requiring  the  county  treasurer  and  oonn- 
ty auditor  to  make  tbeUr  statement  iQon  wbicb 
the  state  andliw  draws  his  warrant  upon  the 
state  treasurer-HJecIares  that  "the  sums  requir- 
ed br  Iftw  to  be  paid  to  Jurors  in  dvU  caaea'* 
shall  be  a  county  charge.  Why  require  soma 
that  axe  a  county  dtane  to  be  certified  to  tbe 
state  ftv  payment?  Section  151  of  the  same  act 
makes  it  the  duty  of  either  par^  to  any  dvil 
cause  pending  in  tbe  district  court  desiring  a 
Jury  trial  to  notify  the  derfc  in  writing  thereof 
before  the  cause  Is  SPt  Cor  trial,  or  such  other 
time  as  the  court  shall  direct,  and  at  tbe  time 
of  such  notice  to  deiNxdt  with  the  desk  tbe 
sum  of  five  dollars,  and  the  derlc  is  required 
to  d^Mslt  the  same  in  tbe  oonnly  treasniy. 
Why  require  this  jury  fee  to  be  paid  Into  the 
county  treasury  If  the  state  Is  to  psy  the  Cee 
of  the  Jurors?  Tbe  mhmtes  of  the  derk  sboald 
show  the  time  jurors  serve  In  tbe  trial  (tf  civil 
causes;  also  the  time  In  criminal  causes;  and 
the  mileage  duuld  be  divided  between  the  two 
dassee  of  service  proportkxully  to  the  time  oc- 
cupied by  each  respectively.  Tbe  derk  should 
give  the  Juror  a  statement  of  bis  attendance  in 
the  trial  of  dvll  cas^  and  of  his  mileage,  tbat 
he  may  preaoit  it  to  ibe  psoper  county  (^cw 
or  officers  to  be  audited  and  paid.  We  caxmot 
aanune  tbat  tbe  legislature  would  have  made 
the  snms  required  t>y  law  to  be  paid  to  Jurors 
in  clvO  cases  a  county  charge,  and  would  Itave 
required  Jury  fees  collected  ot  Utlganta  paid  Into 
tbe  county  trensuiy.  If  It  had  IntoideJ  the  state 
should  pay  such  mileage  and  attendance.  We 
bold  that  the  county  should  pay  Juron  tbelr 
mileage  and  attendance  In  dvfl  caaes,  and  tbat 
tbe  state  Is  not  dable  therefor,  and  that  tbe 
oonrt  beloiw  did  not  err  in  sustalniDg  defraid- 
ant's  demurrer  to  plaintiirs  petition.  The  Judg- 
ment of  the  court  below  Is  affirmed. 

BAUTCH  and  MINBB,  J  J,  ooncut; 
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IHapnm  Govt  of  Idaho,   ivnm  1,  18M.) 
LooATiOH  ov  Mimm  Ou»— PBsoiUPtioii— Pn 

1.  In  locatiiig  minlnc  claims  it  haa  become 
the  settled  law  that  section  2324  of  the  United 
States  Rerlsed  Statutes  mnst  be  complied  with, 

2.  That  the  record  most  oontain  such  a  de- 
scripUon  of  the  dalm  br  reference  to  aome  nat- 
nraf  object  or  permaiwiit  monoment  as  will 
Ideoti^  the  claim. 

8.  Sach  reference  to  a  nataral  object  or  per- 
aoanent  monnment  must  be  such  as  to  furnish 
a  reaaonable  certainty  that  the  locos  of  the 
claim  has  not  been,  and  eonld  not  well  be, 
chans«d. 

4.  Permanent  monamenta  may  be  erected  for 
the  pnrpoee  of  tying  the  claim  to  them,  trat 
then  courses  and  aistances  from  them  to  uscor- 
ery  stake  or  comer  stakes,  or  some  other  ob- 
ject on  the  gronnd,  mnst  be  stated  with  reason- 
able accniacy. 

(SylUbw  hr  tba  Ooart) 

Appeal  from  district  eoor^  BoIm  comity; 
3.  H.  Richards.  Judge. 

Action  by  John  Brown  and  others  against 
R.  B.  Levao  and  others.  Prom  a  Judgment 
of  nonsuit,  plafntllTs  appeal.  Affirmed. 

In  this  case  the  plaintiffs  allege  that  tbey 
-were  and  are  the  owners  of  and  in  posseadon 
of  the  Magpie  mining  claim  on  the  north  side 
of  Willow  creek:,  In  Bolae  county.  Idaho,  In 
what  was  then  an  unorganized  district,  now 
known  as  "W^  View  Mining  District."  The 
claim  waa  located  September  10,  1892,  by 
John  Brown.  William  Francis  wrote  the  no- 
tice of  loeatioD  for  plaintiff.  The  Magpie  and 
two  other  dalma,  named  the  "Kid"  and  "Grey- 
bound,"  were  recorded  on  the  same  day,  but 
It  appears  from  the  evidence  that  the  two  lat- 
ter claims  were  located  after  the  Magpie. 
Brown,  the  pliUntlff,  testlfled  that  he  took 
the  notice  off  of  the  discovery  stake  of  the 
Magpie,  and  took  It  to  Boise  City,  to  T.  J.  Cur- 
tis.  The  latter  copied  It,  and  Brown  took  the 
copy  thus  written  to  the  recorder,  and  had  It 
recorded  In  the  recorder's  office  of  Ada  county. 
It  was  discorered  afterwards  that  the  ground 
located  waa  in  Bolae  county.  Then  the  same 
notice  was  taken  to  the  recorder's  office  In 
Boise  county,  and  there  recorded.  The  origi- 
nal notice  was  taken  back,  and  placed  on  the 
stake  as  before.  It  remained  there  some  time, 
and  was  finally  washed  off.  Brown,  the  plain- 
tiff and  locator,  states  that  be  worked  nearly 
two  months  on  the  claim  la  1892;  60  or  61 
days  in  1883;  that  he  went  to  the  claim  In 
1894,  aome  time  In  August,  and  found  the  de- 
fendant X^eran  there  with  his  mea  Brown 
and  Levan  had  a  dispute  over  the  claim  at 
tlmt  time.  The  stakes  that  had  been  erected 
as  aliown  by  the  e^ence  of  Brown  and  others 
were  then  down  and  rraoond  from  the  clalzu, 
and  the  discovery  shaft,  aa  plaintiff  descrlbea 
it,  "was  filled  up  Just  about  natursl,  and  the 
claim  showed  no  work  anywhrn.**  Brown 
stntM  further  that  Franda  wrote  the  notice 
for  him;  that  be  himself,  not  bebig  able  to 
write,  does  not  know  what  was  in  the  notlc& 
A  copy  of  the  notice  was  Introduced  In  evi- 


dence, which  was  In  part  as  follows:  "The 
mining  claim  hereby  located  is  dtuated  in 

  mining  district,  Boise  county,  state  of 

Idaho,  and  la  more  particularly  described  as 
follows,  to  wit:  Being  situated  and  located 
on  the  north  side  of  North  Willow  creek,  about 
one-half  mile  from  the  Hurt  mines,  the  direc- 
tion being  southwest  The  adjoining  claims 
are  the  'Gem  of  the  Woods'  claim  on  the 
north,  and  the  'Kid'  claim  on  the  south,  and 
the  'Greyhound'  on  the  east  This  location  la 
distinctly  marked  on  the  ground,  so  that  its 
boundaries  can  be  readily  traced  by  a  stake 
■et  at  discovery  shaft,  where  this  notice  and 
statement  Is  posted,  this  10th  day  of  Septem- 
ber, 1892.  and  by  substantial  posts  or  monu- 
ments of  stone  at  each  comer  of  the  claim, 
and  the  exterior  boundaries  of  the  claim  as 
marked  by  said  posts  or  monuments  are  as 
follows,  to  wit:  Beginning  at  discovery  stake,, 
and  running  thence  in  a  northerly  direction 
300  feet,  to  a  stake;  thence  In  a  westerly  direc- 
tion 1,500  feet,  to  a  monument;  thence  in  a 
southerly  direction  600  feet,  to  a  stake;  thence 
In  an  easterly  direction  1,500  feet,  to  a  stake; 
thence  In  a  northerly  Erection  300  feet,  to  the 
place  of  beginning.— Including  all  surface 
ground  within  said  boundaries.  The  under- 
signed intend  to  hold  this  claim  under  and  ac- 
cording to  the  laws  of  the  United  States  and 
of  the  state  of  Idaho,  and  to  record  this  no- 
tice and  statement  xmdsx  oath  in  the  county 
recorder's  office  of  said  county,  as  provided 
by  law.  Dated  this  10th  day  of  September^ 
1892.  [Signed]  John  Brown.  John  Hansom,. 
Locator  and  Claimant."  Evidence  was  alsfr 
Introduced  as  to  the  manner  In  which  the 
boundaries  of  the  claim  were  marked  on  the 
ground,  and  also  testimony  to  show  what  was 
known  as  the  "Hurt  Mines."  and  where  they 
were  situated.  Much  other  testimony  was 
Introduced,  some  of  which  will  be  referred  t» 
hereafter.  The  idataitlff  then  rested,  and  the- 
defendant  moved  ft  nonsuit,  which  was  allowed 
by  the  court 

L.  Vineyard  and  W.  H.  Clagett  for  apiwl- 
hmts.  John  T.  Morrison,  W.  E.  Borah,  and 
Hawley  &  Pockett  for  refipondents. 

MORGAN,  a  J.  (after  statinff  the  facta). 
The  viedficatkxis  of  error  are  as  follows: 
"Fhst  Tin  court  erred  In  granting  the  motion 
for  and  mtolng  Judgment  of  nonsuit  Second. 
The  court  erred  In  reusing  to  admit  the  evi- 
dence of  Hastings  as  to  the  value  of  the  ore 
extracted  from  the  Magpie  claim  by  defendants, 
based  upon  samples  taken  by  witnesses  from  the 
vein  snrronndlng  the  ore  that  had  been  extract- 
ed." The  ground  upon  which  the  motl<»  tor 
nonaidt  was  made  and  sustained  Is:  "Because 
aald  locatfon  notice  bills  to  designate  dther  nat- 
ural  objects  or  permanent  monuments,  as  re- 
quired by  tiie  Revised  Statutes  of  the  United 
States  (sectkm  2324).  so  that  the  location  oC  th* 
claim  could  be  accurately  determined;  and  be- 
cause said  notice  does  not  contain  a  deacriptkm 
of  the  locaUty  of  the  dalm  by  refoence  to  n«fe> 
oral  landnwrks  or  fixed  objects  and  oonUgnooi 
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^Imsk  so  as  to  reDder  Uk  ^ttiatloD  or  IocbUIt' 
«f  the  claim  reasonably  certain,  as  required  ty 
section  8102,  Rer.  St  Idaho."  Section  2321. 
Ser.  St  U.  B.,  requires  that  aB  records  ot  mln- 
iaig  claims  shall  con  rain  such  a  description  of 
tbe  claim  or  daUns,  located  by  reference  to 
BODie  natural  object  or  permanent  monuments, 
as  will  Identliy-  the  claim.  In  the  case  at 
Dmmraond  Long.  9  Colo.  638,  13  Pac.  MS, 
Ae  loeatioo  notice,  after  describing  the  bound- 
aries of  the  claim,  states  further:  "The  dis- 
covery shaft  beins'  altoste  Bpon  sak)  lode  wlthlB 
the  lines  of  said  dalm  in  Uncomp^hre  mining 
dtatrict,  county  of  La  Plata,  territory  of  Colo- 
rado, oa  the  sonthwest  side  ot  Mt  Hardon,  la 
Portland  gnk^  about  1,000  feet  north  of  the 
Hawkeye  lode.**  With  reference  to  this  loca- 
tion notice,  the  conrt  aaya:  "In  the  certiflcate 
before  us  we  do  not  find  any  sueh  reference  to 
either  a  natural  object  or  a  permanoiC  momH 
ment  as  meets  the  substantial  requlremeitts  ot 
the-  statute.  Describing  the  lode  as  being  on  the 
asiTthwest  side  oC  Mt.  Hardon  and  In  Portland 
gidrh,  locsrtctt  the  lode  generally.  It  la  not 
howler,  that  definite  location  by  reference 
whli-h  the  statnte  contemplates,"— citing  Faxon 
T.  Barnard,  4  Fed.  702.  "The  certitlcate  also 
describes  the  dlscwery  shaft  of  the  Portland  as 
behig  about  1.500  feet  north  of  the  Uawlteye 
lode.  The  evidence  dlecIosM  nothhig  respecting 
the  diaracter  of  the  Hawkeye  lode.  We  as- 
snnae,  however,  that  It  has  been  duly  located  in 
oompllance  with  the  laws  of  congress  and  of 
the  state;  that  it  Is  In  the  usual  form  of  a 
paraUelwram,  1.500  feet  in  length  by  300  feet  In 
width;  and  that  It  contains  about  20  acres.  A 
tnct  of  land  of  such  dimensions  cannot  be  treat- 
ed either  as  a  natural  object  or  permanent 
monument  within  the  meaning  of  the  act  of 
congress.  The  discovery  shaft  of  tbe  Portland 
is  not  tied  definitely  to  any  corner  or  monument 
of  dther  the  location  or  lode.  From  what  point 
on  the  Hawkeye  location  or  lode  is  one  to  start 
to  find  and  Identify  tbe  discovery  shaft  of  tbe 
Portbind?  With  the  starting  point  anywhere  In 
a  parallLlogram  of  10  acres,  tlie  dlacuveiy  shaft 
is  atiywiiere  about  1,500  leet  distant  in  10  acres 
to  the  north.  •  •  *  Under  such  conditions. 
Identification  with  that  reasonable  certainty  re~ 
quired  by  the  statute  Is  an  Impossltdllty,  and 
it  cannot  be  said  that  tbe  statute  in  this  re- 
spect has  been  cMoplled  with.  To  bold  other- 
wise would  leave  the  requirement  of  but  little 
practical  uUllty.  The  insufficiency  of  the  loc*- 
tlon  certiQcate  Is  awarent  upon  its  face,  and 
we  do  not  see  that  It  can  be  aided  by  evidence 
aliunde.  The  effect  of  tbe  omiasitHi  Is  to  leave 
tbe  certiflcate  of  location  void,"— citing  Mining 
Co.  V.  Drake,  8  Colo.  586,  9  Pac.  787.  In  Glee- 
son  V.  Mining  Co..  13  Xev.  4(>2,  tbe  court  says: 
"The  object  of  the  law  In  petiulring  the  location 
to  be  marked  on  the  ground  la  to  fix  the  claim, 
to  prevent  floating  or  swinging,  so  that  those 
who  In  gfMXl  faith  are  looklnj;  for  unoccupied 
claims  bi  the  vicinity  of  previous  locations  msy 
be  enabled  to  ascertain  exactly  what  has  been 
aMWopriated  tai  order  to  make  their  locations  np- 
OB  tbe  residue.   We  concede  that  tbe  provisions 


RBPORTBR.  <Idaho. 

of  the  law  designed  for  tbe  attainment  of  this 
object  are  bmm  Important  aad  beneAoeiit  and 
they  ought  not  to  be  frittered  away  by  eoratmc- 
tktn."  In  Faxon  v.  Barnard,  2  HcCrazj,  46, 
4  Fed.  704,  tbe  conrt  says:  "The  description 
of  the  location  ot  the  mining  dalm  la  as  fol- 
lows: 'Situate  <Hi  the  north  side  of  Iowa  gulch, 
about  timber  line,  oo  tbe  west  aide  of  Bald 
Mountain.  Said  claim  is  staked  and  marked  u 
tbe  law  directs.'  "  Of  thta  tSie  court  says:  "It 
Is  utterly  Impossible  to  And  in  this  Iflpg^ng*  any 
refersKe  to  a  natutal  object  or  permanent 
moDumeat  defining  tbe  locAtkm,  and  tbe  only 
qu^tlon  is  as  to  tbe  effect  of  the  omisslaiL  Tbe 
act  of  congress  requlrsa  such  refereoce  to  be 
made  In  tfae  description  of  a  claim  (Bev.  8t  J 
2324),  and  tbe  state  I^islatnre  has  declared  that 
a  certificate  shall  give  such  descrlptlou  as  gh,iU 
Identify  the  claim  with  reasonable  certainty." 
In  MlnUig  Co.  v.  Drake.  8  Colo.  680,  »  Pac  789, 
the  descr^ttloB  was  as  follows:  "Bef^uning  at 
tbe  westerly  end  of  the  GUpin  Oouuty  Mioing 
Company's  properQ^  on  tbe  WlUlams  lode  in 
Lake  Gulch  minit^  district  running  thence  In  a 
westerly  dlrectkin  a  distance  of  50  feet  to  the 
easterly  end  of  Packard  and  Updegraft's  prop- 
erty on  said  lode."  Of  this  description  the  court 
soys:  "It  la  conceded  that  the  claims  referred 
to  are  patented  claims,  and  tbey  may  supply 
tbe  permanent  monuments  required  by  the  act 
of  congress.  9tlU  tlie  references  thereto  hi  the 
location  certificate,  and  tbe  descriptlcnis  of  the 
claim  located,  are  too  indefinite  to  mable  the 
same  to  be  fully  identified,  or  its  boundaries 
readily  traced  from  this  certiflcate  alone. 
ginning  at  the  westerly  end'  of  a  certain  min- 
ing claim.  At  what  point  of  this  westerly  end? 
Was  It  at  the  comer,  or  in  the  center,  or  some 
other  point  on  tbe  line  tjt  this  westerly  eudf 
The  certiflcate  does  not  teli  Tlnnnlng  thence 
In  a  westerly  direction  a  distance  of  50  feet  to 
the  eaateriy  end  of  Packard  and  Updegraft^ 
property  on  said  lode.'  What  part  of  the  east- 
erly end  of  this  property  did  this  line  bitersect? 
Whnc  was  the  discovery  shaft  situated  with 
reference  to  tbis  line?  To  what  fixed  point  is 
said  sliaft  or  any  other  part  of  said  claim  tied? 
It  is  apparent  that  no  informatioa  is  fnnilsbed 
by  this  certificate  which  will  enable  any  one 
to  trace  tbe  boundaries  of  tbis  claim.  The  dis- 
cover}- shaft  is  tied  to  nothhig  d^itely.  nor  la 
any  comer  or  point  of  the  claim,  so  far  as  ap- 
pears trom  tbis  record.  Tfae  statute  prononoces 
such  a  location  certificate  void.  There  was 
therefore  no  error  hi  rejecting  it."  In  DargH*  v. 
Le  Sieur  (Utah)  30  Pac.  904,  ttie  location  notice 
was  as  foHows:  "This  is  to  certify  tliat  we, 
the  imderslgned,  have  this  date  located  and 
claim  1,500  feet  In  length  on  this  ledge  of  stiale 
and  wax,  and  300  feet  on  each  side  of  tbe  center 
of  locatlmL  We  clabn  900  feet  running  east 
and  1,200  feet  miming  west  from  tbe  monn- 
ment.  This  ledge  is  situated  op  near  the  head 
ot  tbe  rif;ht-hand  fork  of  what  Is  known  as  Tie 
Canyon,'  about  5  mllet.  from  the  D.  &  R.  G. 
H.  R.,  Ui  Utah  county,"  etc.  With  reference 
to  this  notice,  tbp  court  says:  "We  think  tbe 
ootut  tfred  m  admitttuf  in  e^dence  plalnturs 
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and  TalM  locatloM  caanot  be  nnd*  «der  them. 
The  Revised  Statutes  oC  the  United  States  re- 
quire that  there  tnnst  be  mcb  a  descrfpttoii  of 
the  claim  located,  bf  refereDce  to  some  natural 
object  or  permanent  monument,  aa  will  Ideotify 
It  AsBumlDg  that  tbe  0.  A  R.  O.  R.  R  bad  a 
tndi  in  Utah  county,  an  offloer  anacA  «1t&  a 
wTtt  of  reatltntkn  vaSet  H»  vcrOlcC  aad  J  ad*' 
ment  ootdd  aot.  from  the  dnar4«lon  stveav  pat 
ptalnttflb  m  paaawdoa  of  tkttir  olalm.  They 
•re  deaerfbei  aa  beffts  abotn  flw  »ltes  fnco  the 
raUroad  track,  but  in  what  tfMbtMa.  or  twm 
what  pottt  OD  tito  raI&Niad«  U  tiol  atfltrd."  In 
Itnantaaai  r.  Loqs.  9  Oolo.  MOt  13  fte.  MK 
the  court  saya,  wttb  leftnaK*  «o  wkat  may  Iw 
designated  afl  ■  ttetlMiKill  iMUBiettt:  '^e 
faitendoai  of  the  prorlaka  la  to  sire  one  seeking 
the  locuB  of  a  recorded  claim  scmiethlng  In  the 
nature  of  an  tsltlal  point  from  which  to  start, 
mnd,  follswl^  the  ewmer  or  dlBfanee  given. 
And  wltb  ftMonaUa  cevtttllitr  Ae  date  kwaV 
fld,  Tbe  IdatOfleatloB  moat  te  hy  refeiuMM  w 
■ome  natural  ohject  or  permanent  moaument. 
Stone  roonumenta,  Uaaed  trees,  tin  eoatfaeftce 
flC  atreama,  the  point  of  Intersection  of  aoma 
i*i^4Daowa  gtiehmt  MmrioeB,  or  n)ftd%  yersn*' 
■ent  butter  Ulli^  mlnlflg  Bhaft^  ete.,  ar*  eB» 
metsted  M  tfttlailrlng  ttte  requtrementi  of  the 
]>w.  In  tte  oertlfleate  beftm  na  we  do  not 
find  any  audi  nArence  t»  ^tba  m  natanl  ob* 
Jeet  or  a  permanent  monmneut  as  meets  the 
■nbatanOal  nqnlranenta  oS  tha  statuta."  In 
DUka  T.  BayUflS  (Moot.)  27  Pae.  728,  tke  oomt 
anya:  '^e  an  prepared  to  concede  that,  no 
matter  how  permanent  and  protalnent  the  mon- 
nment  may  be^  or  bow  omaplcuoDB  and  certain 
the  natural  object  la,  yet.  If  there  was  no  to- 
telllgcnt  reference  to  them  that  would  Idf'utffy 
ttie  dalm,  fbe  descrlptkm  would  not  aatlal^y  the 
requtrementi  of  tbe  United  States  law.  The 
TOry  (AJect  of  eiaectlng  a  natural  ofaject  or 
Mwetlng  or  wterrtng'  to  a  pormaneat  floonanMnt 
'  in  tlie  langoage  of  tbo  atatDti^  to  UenttQr 
the  claim." 

Jndg«  HaHock.  ta  Vaxm  r.  Barnard,  aopta. 
aaya:  'The  gvrcammottt  glvea  tta  land*  to 
those  dtteesa  wbo  may  dtoearer  prerloua  mel* 
al  orea  therelB.  upoo  the  condition  that  thef 
win  define  the  auhJecC  of  tbo  gnwt  with  aneh 
certainty  as  may  be  neeaaaary  to  prereot  mla- 
tokee  on  the  part  of  the  gorsmmait  and  on 
the  part  of  other  dtiaena  who  may  be  asking 
die  aame  bonnty.  nils  la  veaaonatAe  and  nee- 
eaaary  to  justly  admlolater  the  law,  and  tber»- 
Um  ft  mmt  be  nld  that,  without  such  de^ 
Bcrlptlon,  a  certificate  of  location  la  voML'* 
See,  ahm,  Darger  v.  Le  Oem,  mpra.  to  tbt 
same  effect  we  might  dte  many  other  cases,  If 
ft  were  necessa^. 

Vram  these  anthormea  It  la  erldent  that  tt 
kaa  become  the  settled  law  of  the  land  that 
aetAlon  2S24,  Rer.  Bt  V.  8..  must  be  com- 
plied  with,  to  wit:  *rrbat  all  records  of  mln- 
inc  claims  shall  contain  sncta  a  descrlptloa 
of  the  dalm  m  claims  located  by  reference  to 
Mnw  natural  object  or  permanent  monument 


aa  wm  Menttfy  the  dalm."  The  loeatlen  no* 
tlce  of  the  Magpie  dcacrlbea  the  mine  aa  Iih 
cated  on  the  n«th  side  of  North  Willow 
cre^  Tbia  pwtloa  of  the  reference  Is^  of 
cotirfle,  ao  Indefinite  atid  unc«tain  that  It 
amounts  to  ae  reference  al  all,  when  taken 
alone.  It  Is  as  lodeflDlte  aa  the  reference  of 
the  Mary  Belle  lode  In  Darger  t.  Le  Slear, 
Bu^«,  wMch  described  the  claim  as  situated 
about  fire  toDes  from  the  D.  *  R.  O.  R.  R. 
trad^  near  the  head  et  the  right-hand  foik 

,  of  what  to  known  aa  *me  Oanymi."  Con- 
cerning this  notice  of  location  and  fire  oth- 
ers of  the  same  tenor,  the  court  In  the  above 
case  aaya  that  Vbsy  are  fatally  deftetlTe,  and 
TaUA  locattona  cannot  be  made  ander  Otera. 
Pnulag  the  whole  reference  tossCber,  which 
of  eoiirae  to  prefer*  and  la  tt  uy  better? 
Namely,  "sMnated  on  the  north  aide  of  North 
WUtow  oreekt  about  one-half  aalte  from  the 
Hnrt  mlBsa*  tko  dlTeetloa  bdnc  aontbweat; 
tke  Oem  of  the  Woods  claim  on  the  nortb 
and  the  Kid  daka  <w  tke  sooth  and  the  Grey- 
hound  on  the  east."  GoDcemtag  the  Burt 
arinea^  ftadford  Hurt,  the  ami  of  tibe  flrot 
toeator.  teatlflea:  **We  (that  la,  Bradford 
Httrt  and  hto  father]  were  laterestod  la  four 
dalms  therok  They  were  the  Birthday,  the 
Old  Man,  Oray  Eagle^  and  the  HlTcr  ^aaf. 
The  mlnee  which  are  kaewn  aa  the  *Hnrt 
MlasB'  are  tke  Birthday,  Old  Man,  Gray 
Batfe,  and  HUvtr  Lett.  The  Silver  Leaf  la 
aootbeaat  of  the  Magpie;  Joiaa,  «w  nearly 
jotoa,  1&  The  Old  Man  to  east  of  the  Mag- 
pie^ Tke  Gray  Ba^  to  eaat  of  the  Old  Man, 
and  the  Birthday  to  aortheaat  of  the  Old 
Mam.  These  claims  do  not  all  Join.  They  da 
nor  ooaneet  exactly.  The  SHtot  Leaf  doea 
not  Jblft  to  tke  reat  The  other  three  Joined 
at  tb9  tbne.  Tke  Old  Man  to  not  mo  then* 
sand  feet  from  tke  Magplb,  It  poaalbly  may 
be  one  tkodsand  fOel.  It  Is  sla  or  eight  bun- 
dled." WUMam  Pranda  tastUes:  "1  know 
about  tin  Hart  mldea^tae  Blrttiday,  tbo 
OM  MaB  mtoe,  and  the  fiUlTer  Spray-  These 
see  a  namber  af  mines  over  there  known  as 
the  'Hurt  Mlnea.'  The  Sliver  Spray  to  sootb- 
west  oC  the  Magpto.  The  Old  Man  la  ooa 
tbooauid  foot  eaat  of  the  Magpto"  Jokn 
Bfown.  the  platollir,  teattflea:  ''Hurt  kaa 
tkras  mlaes  on'  Mortk  Willow  ess^  I  be- 
Itover-tbe  Sliver  Leaf,  the  Old  Ma^  and  tbe 
Birthday.  Some  caH  them  the  'Hurt  Mtaisa.' 
Some  eaU  tbe  Birthday  the  'Hurt  Mine,*  and 
some  call  the  OM  Man  mine  the  'Hurt  Mine.* 
Mr.  Hurt  baa  tkrse  aalnea  over  there,  I  be- 
Heva.  Hart  haa  an  tottveat  to  tbe  Silver  Leat 
and  Bome  caU  It  tke  'Hurt  Mine*  becanae  he 
to  in  It"  No  attempt  waa  made  to  ^ow  that 
there  was  any  mtotafce  made  In  writing  the 
location  notice,  and  we  mnat  toke  It  aa  wa 
find  It,  and  maat  preenme  that  tke  lateatloa 
was,  aa  stated  to  the  nortec,  to  refer  te  tbe 
Hart  mines  aa  a  pMmanent  monument  bgi 
vkleh  to  Identify  and  from  which  to  detei^ 
mine  the  locatI<m  of  tHe  Magpto.   Now.  It 

I  we  make  a  diagram  af  tke  Hurt  mlaas.  aad 
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pUctt  them  In  any  poittloa  tbftt  will  cor- 
recpoDd  wltb  the  tesUmony,  then  draw  a 
Uae  from  the  nortfaweet  to  the  aontbeaat 
about  one-half  mUe  to  the  eouthwaet  of  the 
Hurt  nrines,  we  shall  see  at  once  that  half 
a  dosen  mines  may  be  located,  and  each  one 
In  a  Boathwesterly  direction  tiom  the  Hurt 
mines,  and  all  north  of  North  Willow  creek. 
It  Ui  not  at  all  anrprtslng  that  Mr.  Hastings, 
the  surveyor,  at  first  said  he  could  not  find 
the  mine  from  the  location  notice  and  thai, 
partlaUy  taking  It  back,  says  that  ha  did 
not  try  to.  There  was  no  dlscorery  shaft  or 
cut  on  the  gronnd  when  Mr,  Hastings  went 
there  to  surrey  the  cliUm;  nothing  to  Indi- 
cate that  any  wfwk  had  erw  been  dme  there. 
The  dlBcorery  stake  might  have  been  moted 
many  times,  and  no  one  unacquainted  wltft 
the  location  could  hare  dlacorered  from  the 
location  notice  that  It  had  been  so  moved. 
We  tblnk  It  la  the  duty  of  the  court  to  g^ve 
mlnliv  notices  and  records  a  Uboial  con- 
sfrnctlon,  to  the  end  ot  upholding  ft  location 
made  In  good  faith.  But  when  the  desralp- 
tlon  and  reference  to  a  natural  object  or  per- 
manent monument  Is  of  such  a  character 
that  a  mining  engineer  could  not  find  tiie 
claim  ftom  the  location  notice,  as  Is  evident 
In  this  cas^  and  where  It  Is  such  that  the 
claim  may  be  floated  almost  anywhere  to 
suit  the  ground  or  to  cover  ore  that  m^ 
have  been  since  discovered.  It  is  dearly  soch 
a  notice  as  cannot  furnish  a  foundatkm  tor 
a  valid  location.  It  ivpears  from  Mr.  Hast- 
ings' testimony  that  he  placed  the  discovery 
at  the  point  Indicated  In  his  testimony,  not 
from  any  directions  In  the  lopatlon  notice, 
aoT  on  account  of  any  Indications  on  the 
ground  that  any  woife  bad  been  dme  there, 
but  from  statnnents  made  by  plaintiff;  and 
hence  aU  his  meaBurements,  being  made  ttam 
an  uncertain  point,  were  thonselvea  uncer- 
tain, and  the  court  Is  unable  to  say  wheth^ 
this  was  the  original  location  or  not  We 
aaay  presume  that  plaintiff  Brown  was  pe»- 
Cectly  biHiest  In  pointing  out  the  place  of  dls- 
covoy,  and  the  comers  of  the  claim,  aa  the 
evidence  shows  he  did  so  point  out  the  cor- 
ners, to  the  snrvfiTor;  hot  where  there  to 
such  unc«talnty  in  the  location  notice  we 
have  no  certainty  of  It  at  aU.  It  to  evldoit 
that  the  reference  to  some  natural  object  or 
permanent  monument  to  Iduitlfy  the  claim 
must  be  such  aa  to  furnish  a  reasonalde  cer- 
tainty that  tbe  locus  of  tbe  claim  has  not 
been  and  could  not  be  changed.  The 
naming  of  oomtignous  dalms  Is  a  requite- 
ment  of  oar  statute,  and  was  compiled  with; 
but  the  reference  to  a  permanent  monument 
must  be  such  as  will  enable  a  skilled  engi- 
neer, at  leaet.  to  Identify  the  claim  without 
reference  to  contiguous  claims  the  location 
at  whlcb  is  uncertain.  Permanent  monn- 
■Mnts  may  exist  before  the  location,  or  may 
be  erected  for  tbe  purpoee  (rf  tying  tbe  dahn 
to  them;  but  then  courses  and  distances 
from  them  to  discovery  stake  or  comw 
stakes  or  some  other  object  on  the  ground 


BBFORTDO.  (Otf. 

must  be  stated  with  reasonable  accuracy. 
Tbe  judgment  <tf  the  court  below  to  affirmed. 

8U£iUTAN  and  HUSTON.  33^  concur. 

On  Petition  for  Rehearing. 
(Nov.  9.  1596.) 

FEB  CTJBIAM.  We  have  car^nlly  exam- 
ined and  re-examined  the  petition  for  rehear- 
ing in  this  case,  and  the  authorities  therein 
dted,  and  we  are  unable  to  find  anylblng  tboe- 
in  which  would  warrant  us  In  granting  the 
prayer  of  the  petition. 

The  petition  is  a  very  ^edous  a^mait 
against  tbe  omdoslon  of  the  court,  but  It  dUEen 
very  little  from  the  a^nnnent  on  tbe  beatlnfr 

Tbe  pMlttOB  tor  rehiring  to  denied. 


8TITH  V.  PBCEHAM  ft  aL 
(BupienA  Court  aC  Oklahoma.   April  4,  IM.) 

MOBHtUa  —  PiJKA  EviDBKaB  —  PUUDIKO  AXK 

Fsoor. 

1.  Panrf  evidence  la  admiaalble  to  ahow  that 
an  Inatrumoit  reciting  the  receipt  of  the  traoa- 
fer  of  certain  lota  for  a  certain  price,  payable  in 
Inmbo:,  aztd  contaiDlDg  an  agreement  to  recon- 
vey  to  the  grantora  on  payment  of  their  bill  to 
the  grantee,  and  that  the  parties  ilwnld  seU  the 
lota  within  90  days,  was  Intended  for  a  morU 

SBge,  and  not  an  abaolate  sale  of  the  Iota,  r«- 
ering  the  grantee  liable  for  the  price. 

2.  On  a  complaint  alleging  a  lial^lity  Cor  the 
balance  of  tbe  purchase  price  of  lots,  on  proof 
that  the  tTaoaaction  waa  a  mortgage  to  defend- 
ant to  aecnre  him  for  the  price  of  inmber  agreed 
to  be  famished  plaintiff,  recoveir  cannot  be  had 
for  breach  of  the  agreement  to  nrnlah  the  lum- 
ber. 

Appeal  from  probate  court,  Kay  county. 

Action  by  Ed  U  Peckbam  and  another 
against  J.  0.  Stltb.  There  was  a  Judgment 
for  plalntUEa,  and  defendant  appeala.  Ke- 
versed. 

H.  O.  May  and  Im  J.  McGlnnis,  for  agpit 
lant   Chartoa  J.  Peckbam,  for  appeUeea. 

BlBRBEt,  jr.  Thto  case  to  an  anwal  tamgiit 
tD  the  snprame  court  br  the  idabitur  hn  error, 
X  a  Stlth,  for  revtaw  of  the  Judgment  of 
tiie  lODbate  court  of  Kay  eoonty  reodered 
against  htan  in  the  suit  of  Ed  lb  Pedcham  and 
WUUe  W.  Peckham,  and  tbe  matter  haa  been 
rabmltted  to  me  upon  a  written  stIputotKm  of 
both  parties,  signed  and  presented  with  tbe 
papers  In  the  case,  that  I  should  tain  up  and 
pass  quo  the  case,  and  determine  It  for  tbe 
conrL  Upon  this  written  stipulation,  and  at 
tbe  urgent  request  of  the  parties  for  me  to 
decide  the  case,  In  order  to  save  the  delay  on 
account  of  the  great  amount  ot  bustausi  pend- 
Ing  In  the  supreme  court,  I  have  consulted  to 
dispose  of  It  The  actkm  was  tomght  in  ths 
court  below  to  recovrar  tbe  sum  of  9525,  wltb 
interest  ttom  Uie  date  ot  the  filhig  of  the  peti- 
tion, which  the  plaintiffs  alleged  was  due  them 
upon  a  written  contract  oC  the  defendant,  as 
follows:  "Bec'd  from  Ed  L.  Feckham  and 
WlUle  W.  Peckham  transfer  of  loto  Na  16k 
17  ft  18  In  Block  Nol  92  In  Um  town  flC  BtoGk> 
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wen,  OUabonm  Tnrttorj.  Oit  porduun  prlev 
of  wren  hnodvad  and  flfty  dollan,  paTaUe  In 
lumber  and  otbsr  balldtiig  materlaL  And  I 
bnetqr  agree  that  I  will  recooTey  aaid  lots  to 
aaki  partlea  upon  the  payment  to  me  of  ttietr 
bin  to  me,  together  with  Interest  thereoD  at 
the  rate  of  10%  from  the  date  of  each  po^ 
chaaa  And  tiie  Aid  parties  hereliy  agree  to 
aell  aald  lots  wttUn  idnety  days  from  the  date 
tasKof.  Dated  this  SS  day  of  May,  18M.  J. 
a  Bttth."  The  plBlnttffa  dalm  that  the  de- 
fBDdant  had  fmnlshed  open  this  contract  lum- 
ber only  to  the  amount  at  f 225,  and  that  the 
balance  of  $92B  had  been  refnaed  to  be  fur- 
nished by  the  defendant;  and  that  the  defi- 
ant W  therefore  indited  to  tliem  fofhatanunut. 
The  defendant,  as  one  of  bis  defenses  set  oat 
In  his  ameartcd  answer,  aUeged  that  the  tr&ne- 
aetloa  which  nmlted  la  the  maUag  of  the 
deed  to  the  lots  mentknwd  in  idalntUTa  petl> 
tktt  and  the  signing  of  the  contract  waa  one  in 
which  these  Inatmments  were  signed  and  gtr- 
flB  aa  aecarUy  for  the  payment  to  the  defend- 
ant of  Uw  Tabu  of  the  tember  and  bonding 
material  to  be  fondshed  the  detaditnt  to 
tbe  pblntlffB,  and  that  defendant  took  tha 
pledge  of  the  lota  aolely  aa  aeeoiHy  for  the 
lumber  and  building  material  that  was  to  be 
fnndahed  by  tbM  defendant  to  the  ptalntura. 
On  tbe  trial  there  waa  oooslderable  evidence 
aSbred  tending  to  ihov  that  this  waa  tbe  real 
tranaactkm  between  the  parties.  The  defend- 
ant arind  that  certain  !n8tnietlona  be  Ten  to 
the  pay,  to  the  effect  that.  If  they  found  the 
deed  to  the  loti  was  given  by  the  idalnUffs  to 
tbe  defendant,  and  the  contract  given  by  tbe 
dtfendant  to  the  idalntUb,  then  tbe  plabitlfBi 
eould  not  recorei  in  ttie  case.  He  also  aated 
ttie  submlssloa  of  special  qneatlons  vpaa  this 
tbeory  of  tlw  case;  bofli  and  all  of  i^Icb  were 
refused  by  the  oourt,  and  aceptkoi  taken. 

It  la  dahned  by  the  plaintifla  below  (defend- 
ants tai  erm  hoe)  that  this  ocmtraet  la  one  of 
absolute  sale  by  tl»  fdabttUfs  to  the  defiendant 
of  the  lota  fw  |750  worth  (tf  lumbu,  and  tUa 
was  Hie  theory  taken  bi  the  court  below,  and 
anstHMed  by  the  trial  oonrt;  and  tbe  defcnd- 
ant  was  not  permitted  to  present  the  case  to 
the  Jnry  npoo  the  answer  allying  that  tbe 
transaction  was  a  security,  and  not  a  sale,  and 
Us  erldence  In  al^)port  thereof.  This,  I  think, 
waa  error.  The  contract  la  no^  iqxii  Its  tK», 
such  a  one  as  win  |»eclade  erldence  to  show 
the  real  nature  of  the  transaction  between  the 
partlea.  The  first  porUon  of  It  does  apeak 
of  It  aa  a  transfer  of  the  lota  for  ttie  inrcbaae 
price  of  tTO(^  payable  tn  lomber.  It  then 
contains  a  defeasance  danse,  under  which  the 
defendant  was  to  reconvey  to  the  plataUlEs  np- 
m  thrir  paymmt  of  a  eertabi  UU  mentioned, 
but  not  spedflcany  defined,  with  Inteieet  thexa- 
on.  And  It  also  contains  another  clause, 
whereby  tbe  parttee  agree  to  sen  the  lota  with- 
in 00  days.  These  latter  provlslans  axe  bi- 
conslstent  In  auanselTes  with  tbe  tbeory  of  an 
absolute  sale,  and  are  such  as  would  at  least 
mtitle  the  defmdant  to  ifhov  what  was  ac- 
tiinlJy  iQtnidnl  liy  the  amngouent  between 
tbe  parties.   Ibere  was  evidence  teidlng  to 


show  that  Uie  pMntUBi  had  made  a  payment 
<a  fie,  conslstbig  of  «ash  and  an  attorney's 
fee  upon  an  account  for  tannber  delivered  by 
the  defendant  under  the  amngemoit  iMtween 
the  parties.  Ther*  was  evidence  tending  to 
show  that  after  Coe  ddlrety  of  the  deed  the 
plaintiff  Ed  L.  Peckham  bad  m^oyed  car- 
penters to  do  work  upon  a  house  rat  these  very 
lots.  And  It  waa  dearly  pivpei  tor  tbe  de- 
fendant to  sbow  that  Hw  tranaactkm  rnu  ao- 
tnaUy  one  whereby  the  deed  to  tbe  lots  vaa 
glveo,  not  as  an  abeohita  transfer,  but  as  se- 
curity for  a  debt  Moon  Wade^  8  Kan. 
258;  Bennett  t.  Wolverton.  2ft  Kan.  208;  Ovn- 
street  t.  Baxter,  80  Kan.  51, 1  Fae.  82S;  Mc- 
Donald T.  Orabam,  SO  Kan.  170,  2  Pac.  no7. 

Tbd  defiendanta  In  error  dilm  that  the  de- 
fendant filed  no  apiHoprlate  motion  for  a  new 
trial;  ttiat  tbe  motion  for  new  trial  attacked 
tb»  decision  of  the  court,  and  not  the  verdict 
ftf  fbe  fnxj,  VbB  motion  la  not  ■very  skUlfoliy 
prepared,  bnt  It  does  sufficiently  abow  that  the 
defendant  asked  a  iww  trial,  and  that  the  pro- 
ceedlngi  ut  the  court  and  the  Jnry  were  a^ 
tadud  to  flie  motion.  Mo  obJectkn  to  flia 
form  of  the  motion  seems  to  have  been  made  to 
Qw  court  below,  and  this  objectlou  Is  too  tech- 
nical to  be  entitled  to  aexloas  oonslderattan  in 
the  supreme  court 

Defmdanta  to  enw  further  contend  that  the 
defendant,  to  his  own  testimaay,  showed  that 
tbta  traDsacUcn  was  a  sale  of  tbe  lots,  and  not 
oie  of  security  fOr  tbe  payment  ot  a  debt.  It 
is  tme^  tbe  defendant  answered:  **My  under* 
standing  was  that  he  [meaning  Bd  U  Feck- 
tuun]  would  make  an  effiivt  at  the  time  to  seU 
file  lots.  If  80,  my  bm  would  be  paid  for  that 
I  fnrolslied  talm;  If  no^  would  belong  to  me." 
There  is  notibing  to  this  answer  to  so  complete- 
ly cmtradlct  the  other  positive  and  direct  evi- 
dence given  by  the  d^mdant  tending  to  show 
tbat  the  transaetloD  was  one  of  seouri^  for  the 
payment  <tf  Us  bin  of  lumber,  which  he  claim- 
ed amounted  to  92TO.88,  less  a  credit  of  gl8» 
as  to  prevent  the  defendant  from  inresentlng  tbe 
ease  to  the  Jury  on  bis  theory  of  security  histead 
of  a  aale.  The  deeendam*a  teatmiony  shows 
Oat  his  idea  waa  that  ha  was  to  take  the  lots  as 
security  for  the  account  for  the  lumber  that 
was  agreed  to  be  and  waa  furnished.  If  tbe 
l>lalntUt8  paid  the  bill,  he  was  to  retransfer 
tbe  Iota;  If  tbey  did  not,  be  was  to  keep  the 
lota.  This  would  not,  however,  prevent  the 
transaction  bring  one  of  security  instead  of  an 
abadqte  sale. 

The  defendants  to  error  claim,  too,  tbat, 
even  though  the  transaction  wen  one  of  se- 
curity instead  of  abaolute  sale,  the  defendant 
bdow  would  be  llatde  to  them  to  tbe  balance 
ot  the  sum  of  |750  above  tbe  amount  of  lum- 
ber actually  foralsbed.  Tbat  theory  of  the 
law  cannot  be  sustained  Tqxm  tbe  petition  upon 
which  the  case  was  tried.  The  petition  soed 
for  the  recovery  of  money  as  a  balance  due 
for  tbe  porcbaee  price  of  the  lota.  It  does  not 
aUeee  any  damage  sustained  bj  reason  of  tbe 
defendant's  failure  to  perform  bis  contract  to 
furnish  lumber.  Of  oourse,  If  the  contract  waa 
cne  to  furnish  lumber  and  to  take  tbe  lots  as  a 
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t»  be  allcgai  mi  pfwen  on  neeaaat  cf  tba 
kceacb  of  that  eunaaet;  before  tbc  phlntlfts 
codld  recover.  Ttao*  !■  no  allQcadan  of  that 
Und  tn  the  petltloB.  and  the  esse  warn  oat  at- 
tempted to  be  tried  beftee  the  Jury  on  that 
fbeaiy. 

Tbece  are-  tmar  «mn  aaBtpwd.  bnt  the 
question  Mtemd  to  la  tbe  prinetpa]  one^  and  Qu 
ene  that  ffoca  to  tbe  nnlta  of  ttia  one.  Tbe 
jud^TQsnt  beknr  moat  be  icvciecd,  with  dlreo- 
ttona  to  gnuit  a  mnr  tda^  at  tha  coatooC  da- 
if""^"**  la  anoc; 


UcCAUOHBT  T.  SCUUJfflTTB  et  aL    (L.  A. 

115.)  1 

<8npKme  Oonrt  of  California.   Oct  22,  18S8.I 

A  eoBBplaiDt  la  c^etmcBt,  Blleclar  th«  es- 
•cntioQ  br  defendant  to  plaintUf  of  a  deed  ta 
ue  DTemnea,  wlthont  Airther  aUpsatloii  of  own- 
anhlp  or  riult  of  poaacealoB,  le  dennrrrable,  at 
■kedlng  eeiduillaqi.  Instead  eC  altiniate,  flwta. 

Oommlaalonen*  dbcMon.  Department  1. 
Appeal  from  anperfor  court,  San  Dteso  coun- 
ty; B*.  8.  Torranee,  Jadge. 

Acticm  O.  McCaugbey  against  H.  O. 
Schuette  and  another.  Prom  a  Judgment  for 
plaintiff,  and  from  an  order  denying  a  new 
trial,  defendants  appeal.  Reversed. 

A.  McCoBoughey  and  B.  Parlwr,  for 
lanta.   Wm.  Humphrey,  for  respondent. 

SEARLB,  a  This  la  an  action  to  recover 
posaesalon  fnun  the  defendanta,  who  are  ap>- 
pellants  b^e,  of  lota  A,  B,  C.  J,  K,  and  L 
in  block  131  of  Hortim's  addition  to  San  Die- 
go, county  of  San  Diego,  atate  cf  CaUfomla. 
riatntift  bad  Judgment,  from  which  Judgment 
and  from  an  order  denying  tbelr  motion  for 
a  new  trial,  defendamts  appeaL 

The  complaint  was  demurred  to  upon  tba 
ground,  among  others,  that  It  does  not  atate 
facts  sufficient  to  conatttute  a  cause  of  action. 
We  think  the  dennrrer  should  have  been  au^ 
talned.  The  comf^lnt  may  be  summarized 
th«a:  (1)  December  22,  1891,  defendants 
made  their  iwomissory  note  to  plaintiff  for 
and  to  secure  the  payment  thereof  ex- 
ecated  a  mor^ge  upon  tbe  lota  of  land 
■ought  to  be  recovered  In  thla  action.  <2) 
Afterwards,  and  on  the  22d  day  of  March, 
1803,  plaintiff  and  defendants  entered  Into  an 
agreement  by  tbe  terma  of  which  said  de> 
fendanta  agreed  to  convey  to  plaintiff,  and  the 
latter  agreed  to  take,  said  real  property  Id  full 
payment  of  the  note,  and  to  releaae  defend- 
ants from  liability  thereon,  and  deliver  the 
same  up  to  defendants,  and  to  disehartre  of 
record  the  mortKaRe.  (3>  That  on  the  '23d  d:iy 
•f  December,  1803,  defendants  delivered  to 
plaintiff  their  grant  deed  of  aald  premises, 
and  tbe  latter  delivered  up  the  note  and  dl»- 
'Cbaiged  the  mortgage  of  record.  Said  deed 
from  defendants  to  plaintiff  and  tbe  note 


1  Rehearing  granted. 


■Hfl  iiMiilgi—  an  —iln  part  nf  tfce  nifinhiT 
W  At  tha  date  of  tba  Mftraj  at  tbe  deed 
there  waa  92.801.28  dne  «a  the  aot^  and  tha 
deed  waa  made  In  peynent  tfaereeC  (5|  D»> 
flmdRnto  are  in  pmsMuulrin  af  ttia  pmlae^ 
aad  plahiClfr  haa  denuodrd  poaeesrtaa  thei»> 
at,  which  said  dafendaats  refused  to  deUTor 
w$,  and  axdnde  pkdatlff  ttcnfnm  analnet 
hla  win  and  i^A  Whenfova  he  deraanda 
Jadgment  tm  the  d*f«y  of  peaeniinlnii  af 
■aid  piemlaca,  et&  It  ta  a  finidameMal  rale 
of  our  code  pkadlas  that  vMBaiiv  aad  net 
probatlTC.  fisctt  aie  to  be  arcmd  tm  m  plead- 
big,  Mlito  V.  UcDenott,  81  GaL  Sn.  la 
Tbomaa  t.  DemuHid,  8S  ObL  tfS,  It  waa  eatd, 
IB  mbetaace,  tbat,  irbm  a  esm^Iht  merdf 
■tatea  tbe  ertdenee  fnxn  whteh  ulttaoate  facta 
UK  dedaclblek  a  demurrer  Ilea  la  Mtar  w. 
Jvwett,  »  Gal  93,  It  waa  bcM  Ibat  ttmrmeam 
la  a  txmjflatat  of  tbe  fheia  ceoadtutlns'  a  de- 
ralgameBk  of  tttla  sra  bat  amiMuato  ot  etV 
deace,  aad  an  aet  admitted  hr  a  faBuca  to 
deny  them  In  the  anawer.  BacmiUat  t. 
Bene,  32  Oal.  400,  ta  to  like  effect.  In  Oatea 
V.  Salmon,  4«  CaL  881.  tt  waa  beld  that  aa 
aDegaUw  la  a  cumplataA  that  B.  emeatod  an 
iBBtnunenC  In  wrRbig.  parpovtli«  to  convey 
to  T.  a  ftaet  «C  tand,  wbUA  ta  leooeded  {map 
tag  Wbne),  ta  a  mere  aBegatAm  of  arldeneo^ 
and  may  be  disregarded  as  surplusage.  Bndi 
evidentiary  matters  should  be  stricken  ovt  ta 
an  action  of  ejectment.  WOtaoa  t.  Gtaave- 
tand,  80  CaL  182.  See,  also,  Ban  Joaqnta  Ca 
T.  Bndd.  98  GaL  4T,  80  Pac  967,  It  Wfll  be 
ebaerred  that  In  the  cMnplalnt  la  ttw  prceent 
ease  than  ta  no  avmmit  of  eetain,  or  owner- 
ship, or  pOHBMslon,  er  right  of  poraesaton  to 
the  detwnded  premises,  but  tbe  pleader  con- 
tents himself  witb  a  statement  of  evldenttaiy 
facto  whicli,  If  proven  at  the  trial,  wotdd 
autborlae  tbe  court  in  finding  tiie  idtlmate 
foct  of  ownersbtp  and  rli^t  to  poeecerton  tn 
the  plaintiff.  In  Ftederl^  t.  Tracy,  96  OaL 
668,  S3  Pac.  7S0,  It  was  Bald  of  aocb  a  tread- 
ing that  It  waa  InsufDclent,  and  that  a  com- 
{rialnt  wblcta  elated  only  thcto  from  wbMi 
the  ultimate  fact  might  be  deduced  was  sub- 
ject to  a  demurrer.  In  <3ty  of  Los  Ai^es  t. 
SIgnoret,  SO  Cat  298,  tbe  action  waa  to  en- 
force a  lien  fOr  tbe  GonBtra(rtIOD  of  a  sewer. 
Tbe  comptahit  refenvd  to  an  exhibit,  attached 
to  and  made  a  part  thereof,  for  parHcutais, 
which  exhibit  recited  the  various  steps  neces- 
sary to  create  the  lien,  bat  on  demurrer  the 
pleading  waa  faeM  InmilDtient  The  oomidalnl 
here  Is  argumentative;  that  to  to  say,  the  af- 
firmative eElstence  ef  tbe  iritlmate  fact  Is  left 
to  Inference  or  atgorooit  Sncb  pleading  waa 
bad  at  common  taw,  and  to  none  tbe  less  aa 
under  our  code  system.  To  uphold  ancta  a 
pleading  ta  to  encourage  prolixity,  and  a  wide 
departure  from  that  d^nlteness,  certainty, 
and  perspicuity  which  It  was  one  of  tbe  para- 
momit  obJef:to  sought  to  be  enforced  by  tbe 
code  system  of  ideadli^  and  that,  too,  with 
no  resultant  effect,  «tcept  to  Incumber  the 
record  with  verbiage,  and  enhance  the  cost 
of  litigation.  We  recommend  that  the  judg- 
ment and  order  appealed  from  be  reversed, 
and  that  the  conn  below  be  directed  to  waa-  t 
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MfK  Ik*  danamr  Id  iMMHr*  enmplatn^  and 
9mt  Iw  hav*  iHTt  te  anmd. 

I  amcur:   BRTET,  OL 

PER  CtTBIAM.  Fcr  the  reMon*  giTen  to 
tbe  foregoing  opinion,  the  Jodgmeat  and  or- 
der appealed  from  are  reversed,  and  the  court 
below  directed  to  sustain  the  denraner  to 
plaintlfTa  complain^  and  that  ba  ban  learo 


OLA8  T.  eiiAS.   (Bae.  120;) 

(Bapreme  Court  of  CaUfomla.    Oct.  22,  1896.) 

Hohestbad—9ali—Notb8— Option  to  Dscuaa 
Nora  Dcs— Waiter— Moktqaqb—Hboobd. 

1.  Under  GIt.  Code,  §  1241,  snbd.  4,  providing 
-fhat  the  homestead  n  sabject  to  forced  sate  on 
debt  oecnred  br  mortgafre  on  the  premiws,  ex- 
•GQted  and  recorded  l>efore  the  dedanttioa  ot 
homestead  ttiib  filed,  a  husband,  after  executing 
m  mortgage  to  his  wife  which  was  recorded, 
cannot  defeat  her  right  to  foreclose  hj  filing  a 
declaration  of  homestead. 

2.  A  delay  of  eight  months  br  the  payee  to 
declare  the  mortgage  note  dne  for  nonpayment 
mt  intNest  !■  not  a  waiver  of  the  provision  in 
tte  nota  aothoriziag  tha  pajce,  at  bis  option,  to 
Aeclare  the  note  dae  on  dwaolt  In  pajinent  of 
fntereat,  though  the  note  alao  provides  that  in* 
acrevt  not  paid  when  due  shall  oe  added  to,  and 
hear  interest  with,  the  principal. 

S.  The  certificate  of  the  recorder  of  the  re- 
ceipt of  the  mortgage  Cor  record  need  not  be  aa> 
der  MaL 

Commlaslooera'  decision.  Department  1. 
Appeal  from  superior  court,  Madera  county; 
"W.  M.  Conley,  Judge. 

Action  by  Konlgunde  Qlaa  against  Frank 
Glas,  Sr.  There  was  a  Judgment  for  plaintiff, 
and  defendant  appeals.  Afflnned. 

Robert  L.  Hargrove,  Cor  appdlaot  On  Bu 
GBmrch,  tor  respondent. 

HATNBS,  0.  This  action  Is  prosecated  to 
foreclose  a  mortgage  executed  the  defend- 
ant to  plaintiff.  The  plamtiff  had  Judgment, 
and  this  appeal  Is  from  the  judgment,  and  from 
an  order  denying  defendant's  motion  for  a  new 
trtaL  After  the  execution  of  the  note  and 
mortgage  the  defendant  filed  a  declaration  of 
boiDcsread  upon  the  mortgaged  premises,  and 
qjpeUanfa  prtndpal  contention  te  that  the 
plaintiff,  who  Is  the  wife  of  the  defendant, 
cannot  foredose  the  mortgage,  because  of  the 
declaration  of  homestead  so  filed  by  the  boa- 
band. 

1.  This  coDtentlon  can  be  best  stated  in  the 
pathetic  langnage  of  his  brief:  "Can  respond- 
ent br  aid  of  the  Judicial  arm,  invade  the 
haoM  and  fireside,  destroy  the  homestead  and 
the  sanctum  of  virtue  and  truth,  In  an  action 
by  her  against  her  bnsband  to  foreclose  a  mort- 
gage, when  the  husband  has  no  other  suitable 
place  of  abode?  Can  the  homestead  be  aban- 
doned In  this  maimer?  Will  equity  permit  the 
wife  to  destn^  the  borne  provided  for  her  by 
her  husband,  and  destroy  his  means  of  sup- 
port and  cast  him  out  to  the  world  in  his 
(Ullage,  simply  to  satisfy  her  avark-iousnesH,  or 
a  demand  (or  her  pound  of  fle.sh?"  Tenible 
•B  the  consequencea  may  appear  to  be,  we  are 


eoHfratDed  fo  bo19  tbat  fho  bMbasd  cannot 
defeat  Ibc  mortgage  as  a  Ueo,  nor  Its  fbreclo- 
sure,  by  subseqnentty  filing  a  decbiratlon  of, 
booaestead  upon  the  mcvtgaged  premises.  Bee-* 
tlon  1'241  of  the  Cfvll  Code  provides:  *rrh« 
homestead  la  subject  to  execntion  or  forced 
•ale  In  satisfaction  of  Judgments  obtained: 
*  *  *  (4>  On  debts  secured  by  mortgages 
on  the  pKmisea  executed  and  recorded  bfr> 
fore  the  declaration  of  homestead  was  filed 
(or  record."  That  the  parties  to  the  note  and 
mortgage  are  husband  and  wtfe  does  not  affecr 
the  rlghtt  of  the  plaintiff.  Section  108  of  the 
Civil  C3ode  provides:  "JBlther  husband  or  wife 
may  enter  into  any  engagement  or  transaction 
with  the  other,  or  with  any  other  person,  re- 
flecting property,  which  either  might  If  un- 
married. •  •  Appellant's  contention 
would  nullify  the  provisions  at  the  foregoing 
section,  and  would  mable  the  husband  to  ob- 
tain his  wife's  money  upon  the  faith  of  the  se- 
curity g\Ten  by  the  mortgage,  and  yet  defeat 
the  security  thos  given,  by  his  separate  and 
Independent  act,  without  ber  knowledge,  con- 
sent, or  concurrence. 

2.  The  aote  secured  by  the  mortgage  was 
dated  August  25, 1892,  snd  made  payable  three 
years  after  date,  and  this  action  was  com- 
menced before  the  exnlratlon  of  the  time 
above  stated.  The  note,  however,  contained  a 
provlsloo  for  annual  payment  of  interest,  and 
another  provision,  'that.  If  not  so  paid  when  it 
became  due.  It  should  be  added  to  the  princi- 
pal, and  become  a  part  thereof,  and  bear  inter- 
est at  the  same  rate  as  said  principal  sum." 
The  note,  however,  contained  this  further  sttp- 
ulatl<Mi:  "But,  if  default  be  made  In  the  pay- 
ment of  interest  as  above  prHcrll>ed,  then  this 
note  shall  Immediately  become  dne,  at  the  op- 
tion of  the  holder  thereof."  And  the  mort- 
gage contained  the  provision  "that.  In  case  ot 
default  in  payment  of  any  Iturtaltment  of  the 
interest,  then  the  whole  sum  of  interest  and 
principal  should  be  due,  at  the  option  of  the 
said  party  of  the  second  part,  or  assigns,  and 
suit  may  be  immediately  brought,"  etc  Thli 
suit  was  brought  eight  months  after  the  deiln- 
quent  installment  of  Interest  became  due,  and 
It  Is  contended  by  appellant  that  this  delay  in 
making  demand  and  bringing  the  action  was 
a  waiver  of  the  default  in  the  payment  of  in- 
terest. This  contention  cannot  be  sustained. 
The  cases  cited  by  the  appellant  to  this  point 
do  not  sustain  his  oontentloo.  In  CamptKMl  v. 
Wfflt,  80  Cal.  197,  24  Pae.  1000,  It  was  held 
that,  the  plaintiff  having  (ailed  to  ezerci^e  the 
option  upon  the  first  default,  he  was  not  bound 
to  waive  Its  exwcfae  at  any  subsequent  de- 
fault; and  tbat  was  really  the  only  question 
In  the  case,  as  the  Installmeirt  of  Interest  upon 
which  the  plaintiff  exercised  hia  option  fell 
due  on  Saturday,  and  on  the  following  Mon- 
day the  plaintiff  notified  the  defendant  of  his 
option  to  consider  the  whole  amoimt  of  princi- 
pal and  Interest  due.  In  the  other  case  cited 
by  appellant,  namely,  Hewitt  v.  Dean,  fll  Cal 
5.  10,  27  Pac.  424.  It  waa  sflld-  "Although  the 
plaintiff  might  have  dealt  with  the  dp(enflant<! 
In  such  a  way  tbat  he  would  be  estopped  from 
anertliia  his  rlgtat  of  opthm,  or  by  a6Se^ct.^l 
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of  hit  walTi  indi  rlgbt,  j9t  men  pabeuvBce 
or  Inaction  would  not  canae  mdi  wiUTor.  His 
leniency  toward  the  d^eodanta,  by  fintwarlng 
to  make  an  election  within  a  reaaonable  time, 
could  irat  Impair  hia  right,  ta  be  regarded 
them  aa  a  walw  thraeof." 

3.  It  la  farther  claimed  that  the  lnatallmait 
«C  hitereat  alleged  to  be  In  arreara  waa  In  fiict 
paid.  The  court  ftnmd  that,  of  tb»  inatallment 
of  f220,  but  190  had  been  paid,  and  thla  find- 
ing we  think  jivtlfled     the  erldence, 

4.  Upon  the  trial  the  mor^ge,  toeetber  with 
the  IndoTsementa  thoeon,  ahowtng  the  date  of 
its  filing  for  reoord,  and  the  rolume  and  page 
where  It  wag  recorded,  wee  received  In  evt 
dence  over  an  objection  made  by  counsel  tat 
defendant;  and  afterwards,  In  a  motion  tot 
nonsuit,  one  the  grounds  apedfled  was  that 
plnlDtlff  failed  to  prove  that  said  nufftgage  had 
been  recorded.  This  objection  was  not  made 
at  the  time  of  the  hitroductlon  of  the  mortgage 
In  evidence,  and  It  la  now  contended  that  the 
Indorsement  upon  the  Imk  ta  the  mortgage 
that  It  iroa  filed  and  reoraded,  thongAi  algned  Iqr 
the  recorder,  was  not  evidence,  in  the  absence 
ef  the  seal  of  that  (^Ocar.  Then  la  no  statu- 
tory requirement  tiut  the  certificate  of  Qie  re- 
corder of  the  receipt  of  the  mortgage  for  rec- 
ord, and  tiiat  it  had  been  recorded,  takdoraed 
upon  the  fKig^nal  mortgage,  abonld  be  attest- 
ed by  hla  seal.  It  la  on^  certified  oq^lea  that 
must  be  ao  attested. 

6.  The  defendant  attempted  to  set  iqi  In  Ida 
answer,  by  way  of  oounterdalm,  that,  between 
the  lat  day  of  July,  188^  and  the  comnience- 
ment  of  the  action,  in  April,  18M,  be  bad  paid, 
laid  out,  and  expended,  and  loaned  to  tbe  plaln- 
tlft  for  her  use  and  benefit,  divers  anma  of 
mon^,  which,  with  the  value  of  labor,  work, 
and  services  rendered  her,  amomited  to  the  sum 
of  12,000,  and  proceeded  at  great  length  to 
state  that  tbe  defendant  had  borrowed  money 
upon  his  separate  property,  and  tiut  the  greater 
part  of  said  sona  was  advanced  to  the  plain- 
tltF  for  improving  her  sepaiate  property.  The 
allegations^  however,  are  ao  Indefinite  and  un- 
certain that  It  la  difficult,  If  not  hnpoaslUc^  to 
form  a  reasonable  conjecture  ^er  aa  to  the 
time  when  each  alleged  advances  were  made 
or  labor  performed,  or  the  amount  or  value  of 
either.  Upon  the  trial  the  defendant  was  ask- 
ed some  general  preliminary  Questions  with  a 
view  to  sustaining  said  counterclaim.  After 
testifying  to  the  alleged  payments  on  account 
of  Interest  on  the  mortgage,  be  was  asked  the 
following  question:  "I  will  ask  if  you  have 
laid  out  and  expended  any  other  money  for  the 
ptalntltt  wblch  she  applied  to  her  separate  prop- 
er^?" Answer.  "Yes,  sir."  He  was  again  adc- 
ed  as  follows;  "I  will  ask  you  if  you  have 
laid  out,  paid  out,  or  expended  of  yonr  own 
flepnrate  property  wltbln  two  years  last  past, 
at  tbe  special  instance  and  request  of  tbe  plain- 
tilt,  wblch  she  applied  to  ber  own  separate 
property?'  An  objection  to  this  question  was 
overruled,  and  the  witness  answered,  "I  did." 
Similar  questions  were  subsequently  put  to  the 
witnifts.  and  ohjectlnus  were  made  and  sus- 
talimtl,  and  exL-cptions  taken  by  the  defendant. 
These  questions  were  all  preliminary,  and,  It 


anawmd  tigr  tta  ullniw^  matk  km  booa  ui- 

Bwered  Tet^'  or  and  mnOA  not  hm 

ahown  that  any  qwdfled  anm  at  nxney  bad 
been  loaned  or  advanced  to  the  plaintiff,  nor 
that  any  specified  value  at  labor  had  been  dona 
or  performed  for  her.  These  special  Intemv 
anmes  were  emtlnned  st  great  leogO,  ontll 
finally  the  court  anggested  to  coonsd  foe  de- 
fendant that  he  might  ahorten  tbe  matter  by 
stating  what  he  expected  to  prove  by  tbe  wit- 
ness, and  make  his  oftw  of  prattf  ao  that  the 
matter  might  be  ruled  on  at  once,  wltbont  ao 
many  mllngs  and  excepttona.  Ooonsel  there- 
iQon  made  a  atatement,  covering  mUMO  ttmn 
four  pages  of  tbe  prlided  transcript;  of  ttw 
facts  which  he  expected  to  prove  by  tbe  wl^ 
ness;  but  this  offer  rdated  exclusively  to  the 
tunueatead,  and  there  was  not  a  word  touching 
the  alleged  counterclaim,  or  of  any  fact  bearing 
upon  It.  nor  woe  any  of  tbm  nmnenms  qnee- 
ttons  put  to  tbe  witness  prior  to  this  genend 
statement  ao  framed  as  to  show  any  amount, 
whether  of  money  advanced  or  labor  performed, 
which  could  be  tbe  basis  of  any  finding  or  com- 
potation  of  amount  or  value.  Under  these  eSr> 
cumstancea.  If  It  be  conceded  that  these  pre- 
liminary qneatkais  should  have  been  allowed,  it 
is  clear  that  tbe  answer,  if  fhvoable  to  Hie  de- 
fendant, could  not  have  aiq^wrted  a  finding  hi 
his  l^vor  upon  the  connterclalnL  B^dest 
more  than  four  years  of  tiie  time  covered  by 
these  alleged  transactions  transpired  before  tbe 
date  of  the  note  and  mortgage  here  ta  suit,  and 
It  la  scarcely  probable  that  tbe  defendant  irotfld 
have  executed  tbe  note  and  mortgage  wtthoot 
deducting  all  anma  wblch  she  may  then  have 
owed  to  him.  Thla  conqilete  lade  of  evidence 
to  sustain  the  defendant's  counterclaim  fOIly 
Justified  the  court  In  finding  against  the  de> 
fendaat  uptxi  that  Issue. 

Numerous  other  questions  arising  npon  flw 
admission  or  exclusion  of  evidence  are  ipedfied 
by  appellant,  but  they  are  without  merit,  and 
ate  not  of  audi  character  aa  to  Justus  cmnment 
Tbe  Judgment  and  order  appealed  from  abonld 
be  afflnued 

We  concur:   BBARLS,  0.;  BELCHBR,  OL 

PER  CURIAM.  For  the  reaaona  gtran  to 
the  foregoing  opinion  the  Judgment  and  flsdig 
vjfgealeA  from  are  affirmed. 


COLFAX  MOUNTAIN  FRUIT  CO.  v. 
SOUTHERN  PAO.  00.  (Sac  87.)  1 

(Snprem*  Court  of  California.  Oct,  24,  ISML) 
04KiuBas  or  Goods— CoNNSCTiira  Linas—  C<»r> 

STBOOTION  or  FrIIOBT  OoyTRA01wLll.BIb- 

iTi  roB  Dblat— BuaoB^Tor  Puoor. 
1.  Under  CIt.  Code.  {  2201,  declaring  that 
the  liahility  of  a  carrier  who  accepts  freight 
for  a  place  bpyond  his  roote  ceases  on  ddiTery 
to  a  connecting  line,  "unless  be  stipolatea  other* 
wise."  a  provision  in  a  freight  contract  that  tb« 
earner's  responsibility  shall  cease  at  the  cod- 
nectlng  point  is  not  rendered  Inefleetlve  by  a 
further  stipulation  tat  timragfa  passenger  trala 
service. 


1  Reheating  granted. 
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2.  There  being-  no  repognancy  between  the 
prarMon  limiting  the  carrier's  Ilabilitr  to  ft* 
own  line  and  the  stipntation  for  throngh  pas- 
senger train  service,  the  fact  that  the  firat  to 
printed,  while  the  last  Is  in  wriUng,  to  itmnateil- 
al  in  construing  the  contract 

3.  Where  a  railroad  company  recelTes  fretght 
for  sliipnient  under  an  agreement  to  forward  It 
to  Its  destination,  and  tile  stipulation  that  its 
liabilitj-  aa  carrier  shall  cease  on  delirery  of  the 
goods  to  the  first  connecting  line,  the  contract 
also  proTidiug  for  "passoiger  serrice  through, 
the  duty  of  the  company  ss  forwarding  agent 
continnes  till  the  goods  arrive  at  their  nltimate 
destination,  and  it  is  therefore  liable  for  any 
deliv  caused  by  its  failure  to  notify  each  suo- 
cesMve  connecting  road  of  tiie  conditions  of  the 
contract  tn  TMpect  to  flw  mannw  of  tranapwta- 
tlon. 

4.  In  an  action  by  tiie  shipper  against  the 
contracting  carrier  for  damages  caused  by  such 
delay,  the  burden  is  on  defendant  to  shew  that 
It  notified  each  successiTe  connecting  road  <rf 
the  conditions  regarding  the  manner  of  trans- 
portation. <».  If  It  did  not,  that  the  dday  WM 
not  attrlbntaUe  to  its  default  in  thto  respect 

Oommisshmera*  dedsioL  Department  1.  Ap- 
peal Crom  stverior  ooort,  Flaoer  oonntr;  J.  BL 
Prewltt,  Judge. 

Action  by  the  Ool£ax  Mountain  Fmlt  Oom- 
pui7  against  the  Bratbern  Pacific  Company  to 
xccorer  damages  nraltfais  from  delay  In  the 
tranamlttloa  cC  frelghL  Jnflgmwit  lor  plain- 
tiff, and  defendant  weali.  Bereiaed. 

Foehay  Walker,  for  anpdiant   Bm  P.  Ba- 

bor.  t<x  re^cffldent 

BSrrr,  a  At  the  trial  of  this  case  the  par- 
tlea  agreed  oo  the  facta  by  written  attpnlatlMi 
which  was  adopted  by  the  court  as  Its  find- 
ings. It  thna  appears  that  on  October  24,  1800, 
defendant  was  a  common  carrier  operating  a 
line  of  railroad  between  Oolf&x.  In  Placer  coun- 
ty, CaL,  and  Ogden,  Utah,  the  latter  point  be- 
ing the  teiminai  ttm  note  tn  the  direction  of 
the  aty  of  New  Tork.  On  that  day  defendant 
received  from  plaintiff  at  Colfax  a  car  load  of 
fruit  for  transportation  according  to  the  terms 
of  a  written  contract  called  a  ''shipping  otdetT 
signed  by  i^lntlfT,  describing  the  goods  to  be 
carried,  stating  that  the  same  were  to  be  for- 
warded to  Ogd^  station  and  there  delirered, 
and  ccmtalidng  also  the  following  matter:  "Con- 
signee, marks,  and  destination:  Sgobel  &  Day, 
New  Yorit.  •  •  •  Care  a  &  N.  W.,  via 
Brie  IHspatch.  New  Toric.  Passenger  train 
service,  U.  P.  82009.  Agent  Southern  Pacific 
Company  wIU  please  forward  subject  to  condi- 
tions and  agreements  Indorsed  hereon."  One 
of  such  condlUcnifl  was  that:  "The  company 
agrees  to  forward  the  property  to  the  place  (tf 
destination  named,  bat  Its  responsibility  as  a 
common  carrier  Is  to  cease  at  the  station  where 
the  freight  leaves  this  road,  when  the  property 
la  to  be  delivered  to  connecting  roads  or  car- 
riers." It  seems  that  the  characters  "U.  P. 
82009"  meant  "Union  Pacific  car  No.  32,O0G.'* 
Concurrently  with  the  execution  by  plaintiff  of 
•neb  shlpplug  order,  the  defendant  gave  to 
plaintiff  a  "shipping  receipt,"  which  differed 
from  the  order  mainly,  tar  present  purposes,  in 
that  it  contained  the  words  "passoiger  service 
through,"  Instead  of  "passenger  train  service," 
aa  In  the  order;   At  thto  time  tiieie  was  a 


tralBc  agre«nent  In  tarx  between  defend^mt 
and  several  other  carriers,  whose  routes,  l)y  £J0- 
oessively  connecting,  formed  a  through  lln^ 
vis.  the  Union  Padflc  Railway  Company,  tlie' 
Chicago  &  Northwestern  Railway  Company, 
and  the  Erie  Dispatch  Company,  and  puimant 
to  such  tnuCDc  agreement  said  car  of  frnlt  was 
carried  to  New  York.  There  the  Brie  Dispatch 
Company  delivered  it  to  the  consignees,  and  col- 
lected of  them  the  whole  amount  of  freight 
diarges  for  the  haul  from  Colfax,  whldi 
amount  was  divided  In  gross  among  the  several 
connecting  carriers  for  the  carriage  by  them  re- 
spectively famished  to  the  goods  In  acoordanoe 
with  their  said  arrangement  Defendant  traua- 
ported  the  car  in  question,  by  passenger  train. 
or«r  Its  road  to  Ogden,  and' there  ddlvered  It 
to  the  Union  Pacific  Railway  Company,  tba 
next  connecting  carrier,  with  request  that  the 
last-named  company  "and  Its  connection  be- 
tween Ogden  and  New  Tork  City  should,  nntD 
the  arrival  of  said  car  at  final  destination,  ac- 
cord to  it  passenger  train  service."  After  such 
ddlvery  to  the  Unltm  Pacific  Company— but  ax 
what  line  does  not  appear— delay  occurred  In 
the  transmission  of  the  car,  so  that  It  was  three 
days  overdue  on  arrival  at  New  York,  and  tn 
consequence  the  fmlt  suffered  decay,  and  was 
sold  at  a  loss  to  plaintiff.  For  the  amount  at 
soch  loss  the  court  below  held  defendant  liable, 
and  rendered  lodgment  In  [Aahitiff's  favor. 

With  OB  It  to  declared  by  statute  that  the  Ito 
bllity  of  a  common  carrier  who  accepts  freight 
for  a  place  beyond  his  usual  route  ceases  upon 
delivery  of  the  freight  at  the  end  of  Us  tonte  in 
that  direction  to  some  other  competent  carrier 
carrying  to  the  place  of  address,  or  connected 
with  those  who  thus  carry,  unless  he  stipulates 
otherwise.  Civ.  Code,  2201.  Plaintiff  con- 
tends that  the  defendant  In  thto  Instance 
*WpnIated  otherwise."  It  to  not  argued  that 
any  relatfon  of  partuership  arose  between  the 
connecting  carriers  on  account  of  their  said 
traffic  agreement  (Darling  v.  Railroad  Co.,  11 
AUen,  298;  Hutch.  Carr.  1 169),  but  that  by  ttm 
contract  with  plaintiff  defendant  itself  nnder^ 
took  to  furnish  passenger  train  service  for  the 
ear  from  Colfax  to  New  Toric,  the  connecting 
lines  being  its  agents  for  thto  purpose.  For 
defendant  It  to  claimed  that  upon  delivery  of 
the  car  at  Ogden  to  the  next  connecting  car^ 
rier,  with  Instruction  for  continued  passenger 
train  service,  defendant's  obligation  under  the 
contract  terminated.  We  are  unable  to  agree 
with  either  contention.  Conceding,  as  plain- 
tiff maintains,  that  the  words  "passenger  servios 
through,"  in  the  shipping  receipt,  are  to  be  read 
aapart  of  the  agreement  of  the  parties,— although 
In  the  stipulation  on  which  the  case  was  tried 
such  contract  to  said  to  be  contained  in  the 
shipping  order  signed  by  ptolntiff,— there  to  yet 
no  repugnancy  between  the  provision  for  such 
service  and  the  condition  indorsed  on  both  or- 
der and  receipt  that  the  responsibility  of  defend- 
ant as  a  common  carrier  shall  cease  at  Ogden 
when  the  property  to  delivered  to  a  connecting 
road;  and,  In  the  absence  of  conlUct  between 
the  provisions,  the  fact  asserted  by  connsel, 
that  the  language  "passenger  servlcs  through* 
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mm  ta  writing,  while  ssU  tndonezDent  wm 
jninted  only,  la  of  no  inflmDoe  la  ^  proinr 
constnictlon  of  tiie  loBtnuneat  Tonwdc  «. 
I}oUe^87Cal.2Sa25Fiac412.  Tl»  itlpalattOB 
fortJbvqeb  pusengv  tralnaerrlee.  imdntood 
M  ft  mint  be  la  cooDectlon  -witti  tbe  acm- 
aient  to  deHnr  at  Ogiem,  and  wilfe  otbsr  parts 
mt  tiM  eoBtnct,  Importi  tbtt  defeadaat  WUI,  m 
-a  -cemmoa  caniar.  afford  aarrlee  of  that  da- 
■cr^oB  orer  Ita  «wa  Une  to  Ogdeo,  >sd  tliei** 
after  wW,  «  a  tarwaidtng  ageat.  do  tbon 
tUosi  Jocoaibait  a|ioii  It  to  aacnre  like  aerTiea 
ter  tte  car  to  tlie  plaoe  of  flaal  dPuHaartoa. 
The  cm,  «a  madBcd  aad  aoecptod,  waa 
"tbnqeb"  trOght,  j«t  Una  did  aot  triad  de- 
tatdaat  to  It  traasportatlon  btgomi  tts  vma 
roMa  CIr.  Ood^  22U1:  Fataaer  t.  Battaad 
Ca.  101  Cal.  lU;  8S  Pac  «30.  To  atJpnlato 
ior  pa«senimr  tnria  aervtoc^  tbea,  mm  bat  to 
parOculariafi  tbe  meaoa  of  traauUsalon,  aot  to 
lAanae  tin  paotlaa  by  whca,  wl&eat  tboae 
morda,  tmoaaala^OD  ma  naiaesttoaaUy  to  be 
affeotad.  NotUaedlffflKat  la  held  to  Ptaetra  t. 
BaUroad Go^ 88  CaL 02. 4 Pac 96&  Heacfctte 
twipniialblllty  of  d^endant  aa  eonunon  cantor 
bavlng  ended  at  Ojidea,  oo  aoffideiit  teeto  aae 
loand  to  make  It  liable  for  tba  aubaaqnent  da- 
lajr.  Bat  tbe  tcnaa  W  tbe  coatnet  ataow  tbat 
OefttidaDfs  dotr  of  torwaidlae  tmU  azMad 
after  Ito  Delation  of  oodudhi  carrier  ecaand, 
and  mntlnaad  to  tbe  end  of  tbe  voata.  TUa  la 
aa  Impenant  Ceatuna  of  aaeb  a  eootnet  "Tbe 
owner  doaa  not  and  aaaoot  almya  aooontur 
[tbe  soodaL  and  «lva  Ua  peraonal  dlteeUona  to 
aacb  one  of  tbe  sncoaealTe  cairiera  He  tbeia- 
Care  neceaaaillf,  to  bla  owa  abaeao^  dsvirtvaa 
Upon  tbe  carrier  to  whoa  be  dell¥en  the 
#0Qda  Ok  Oatr  and  toveeto  hha  arltb  aotbDrftr 
to  gtn  the  aequialto  and  proper  Instmctlona  to 
aacb  ancraaelTe  cairler  to  whom,  to  due  eoaiae 
of  tranaportotlon,  they  ahall  be  paaeed  «w  far 
the  poipoee  of  belm  torwanded  to  the  place  tt 
their  nltlmate  daetlnatkin.  Otlierwlae  th«r 
would  never  nacb  that  place.**  Brlgga  t.  Ram 
2iQBd  Co.,  6  Anen.  246, 2ia  Bee.  also,  Noitbem 
B.  Co.  T.  Fltcbbois  B.  Go., «  AUea,  2S&  TMa 
duty  it  peRformed  on  deUveir  of  tbe  goods  to 
the  jQrst  Intennedlate  cantor,  tbe  Caloa  Plar 
dAc  Company,  bat  the  record  billa  to  abow 
whether  It  gave  or  «a«Bed  to  be  glrea  any  re- 
quest or  direction  to  the  Chicago  &  Notb* 
western  Railway  Company,  or  to  tbe  Erie  Dto> 
patdi  Company,  concemtog  tbe  -aerrlce  to  be 
afforded  the  car  when  H  came  Into  their  haada 
napectlrely.  Deftndaot  took  the  rl^  of 
obedience  to  Ito  request  to  tbe  UnUn  PaelAe 
Company  tor  ooramnolcatlon  of  such  Instrwy 
tlona.  If  the  delay  complained  of  occorred  by 
zeaaon  of  failure  In  tbia  particular,  deftendaot 
to  responsUfle  for  It  Flatotlff  bad  not  autliov- 
laed  delctEatloD  of  tta  agency  aa  forwarder.  It 
bowerer.  proper  and  timely  lostmctloDS  were 
tlven  to  each  Buecesslve  carrier,  then  defend- 
ant la  not  liable  for  failure  of  any  of  tbem  to 
observe  the  saiue.  Hooper  v.  WeDa,  Fargo  ft 
Co.,  27  Cal.  11.  27;  flortbem  R.  Co.  v.  Fitcb- 
burg  XL  Co.,  6  AUeo,  254. 

:niere  are  tberef<ffe  absent  tvom  tbe  record 
BMUectol  flodhigB  aecnasaiy  to  tbe  nndltton  tt 


\  Jadgawat,  and  the  oaM  aust  ba  iilefl  aaew. 
I  Vpea  aoeh  tttal  tbe  qncstlon  of  tbe  hordsB  «C 
I  pnot  may  be  Important  Tbe  antborMea  lof^ 
i  lag  a  bearing  oo  tbIa  subject  by  analogy  aae 
I  not  harmonious,  but  to  our  oplnloB  tbe  better 
'  and  luster  reason  requlzes  that;  Ibe  tocto  ap- 
,  pearing  In  tbe  present  record  being  establisb- 
ed,  defendant  ahaB  have  the  burden  of  proof  to 
abow  tbat,  aa  bailee  of  tbe  goods  for  tbe  p«- 
pose  of  forwarding  tbem  from  Ogden  to  New 
Xodc,  It  peitocmed  or  caused  to  be  peifbrmed 
the  obllgattaBS  aasomed  by  It  under  Ibe  oon- 
ttact  wltta  plaintiff  as  to  eacb  aneeearire  ear- 
rio;  or,  If  tt  did  aot^  tban  tbat  tba  delay  to 
transmlailon  waa  not  attritmtoble  to  Ito  de- 
:  fsult  to  tUs  RRarO.   Boles  v.  Rdboad  Oo..  ST 
Conn.  272;  American        Co.  t.  Second  Nat 
Bank  ef  Titnsvllle^  00  Pa.  St  804,  402;  Gbuk 
T.  flpeaee.  10  Watta,  SS9,  SIT;  FiieHwiaaf  i  v. 
"WagBer,  02  111.  C0;  ColDna  t.  Bennett.  46  N. 
Y.  400;  OudetUrk  v.  Bank,  110  N.  T.  2S3.  3S 
v..  B.  81S. 

The  ouutiact  between  tbe  partlea  aa  atliiulat- 
ed  at  tbe  trial  varied  greatly  from  that  aBegeS 
to  tbe  complaint,  tnt  It  seems  ao  objection  waa 
made  bj  defendant  on  tUa  grovnd  to  tbe  const 
below,  and  we  think  tbe  plaEntHf  ahooM  ham 
toave  to  amend  on  retnn  the  'case  to  tbat 
court  Tbe  Judgment  rtaould  be  reversed,  aafl 
tbe  cause  semande^  ta  a  new  tnUL 

We  eooctir:  8BARL8,  a;  BKIjGHBB,  OL 

PBB  CURXAhL  For  tbe  reaaiBis  strca  to 
the  torqialiic  aptalen  tbe  Jud^unt  to  reveiMd, 
and  tba  osuae  aaaiaaded  tor  a  assr  total 


UULLAN  V.  STATA   <&  F.  442.) 

tftoprene  Ooart  of  OalUorata.   Oct  24.  tSOt» 

Aonooi  OS  GoNnuct  wnw  Bnaa— DainjaaaB— 
JvDtoi*i.£foTica— IUtifiu&xiov  si  LaoULA-nna 
— PowBR  or  QoTiRVOR  TO  Bmplot  Aqutt— 
BBTOPrn.  Mot  Avulmlb  aoaihst  Btatb. 

1.  Wberv  a  eomplafat  ancKea  tbat  plaintiff,  at 
the  special  tostaace  and  ceqaest  of  defendaat 
Mate,  rendered  certain  eernces  u  lis  mg&at. 
and  seeks  to  recovrr  tbe  agreed  oonuwnsatioB 
tiierefOr,  the  objrction  that  tiie  aflegeo  emplny- 
■«Qt  was  IHeKtu  maj  ho  rstoed  by  dmnmr, 
lince  the  eeurt  wiU  take  cejt^iance  of  Che  Cad 
tbat  there  could  be  no  ralU  contract  without 
leirisIatiTe  authority,  and  by  Code  Gr.  Proc  i 
18T5.  eubds.  2,  3,  1b  charjced  with  kDowledge  of 
ail  public  and  priTate  acta. 

2.  Under  CoBst.  art  4,  |  16,  declaring  that 
**iio  liw  shall  he  pasited  except  hj  bill/'  end  sec- 
tion 82,  fbrWddlug  the  legialatnre  to  pay  or  to 
authorise  the  fMrment  of  any  daim  cmitel 
agaiuat  the  state  I9  a  coattact  "made  witbo^ 
expreas  authority  of  law,"  and  providing  that 
such  nnanthorlsed  eontracta  Bfanil  be  null  anA 
void,  Ute  legMatore  caowA,  by  mere  resolnUoa, 
ratify  tbe  act  of  the  govenwr  to  aasuming  to 
emiiloy  an  agent  to  collect  a  claim  to  favor  «C 
the  Rtnte. 

8.  Pol  Code,  {  880,  auM.  B.  prorldlag  that 
whenerer  any  sait  or  legal  proceediag  ia  pend- 
ing egainat  the  state,  or  which  may  affect  tb* 
title  of  the  state  to  property,  or  which  may  re- 
sult in  any  elnini  aitainat  the  atate,  the  goTPrnor 
may  direct  the  attorupy  funeral  to  appear  in  be- 
half of  tlie  state,  "aod  may  4-m|doy  aucfa  addi- 
tional counsel  aa  be  may  judge  e:q>MUenC  does 
not  authorise  fbe  goremor  to  employ  ooe  not 
an  attorney  as  a  men  aseBt  to  eotlect  a  claim 
to  favor  of  the  atate  against  toe  United  Statta. 

4. 1'he  atote^  by  aoceptug  tbe  benefit  of  a 
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contract  made  In  fta  b4>lialf  with  an  individaal, 
VithMt  ■otfaoritr  oi  law.  doe*  not  eatop  Itadi 
tram  denyins  the  ralkUtr  of  the  eontrmct. 

Deiiutnmt  1.  Appttl  trom  Hupeitor  ooiif^ 
d(j  ud  comttr  of  San  fiudaco!  Otariea  W. 
Stack.  jQdve. 

Action  tv  John  Ifvaaa  walnit  the  state  of 
OKttfonila  to  recorer  on  a  eontnet  of  eaqfloy- 
taeOL  A  damimr  to  the  comptalnt  was  ana- 
talned,  and  plaintiff  ai^peala.  Alfirmed. 

R«ld7,  CampbeD  &  Metsoa,  for  appeUant 
Atty.  Gen.  Ftt^enUd,  for  the  State. 

VAN  PLKET,  J.  Appeal  from  the  Jndimieiit 
entered  npon  failure  to  amend  after  demnrKr 
mntalned  to  the  eomplalnt.    The  cotoplalnt  Is 
In  two  minta.    The  flmt  count  allefcea  the  fol- 
lowluf;  fl&cts:    That  between  the  12th  day  of 
DeeembPT.  187S,  and  the  Irt  day      May,  1891, 
the  plalntltr  rendered  services  to  the  defendant, 
at  Its  special  iDfitaoce  and  reqneftt,  as  the  agent 
ft  raid  state.  In  actlUK  hi  Its  behalf  In  the  mat- 
ter of  reooretinu  certain  mooeya  paid  by  the 
ttate  to  the  United  States  under  the  proTlakma 
of  a  certato  act  of  coryfreee  approred  Autmsi 
5,  1^01.  eotltled  **An  act  to  provide  tocreased 
revenue  from  Imports  to  pay  taterest  upon  the 
public  debt,  and  for  other  parpoees";  Out  the 
defendant  prmnlsed  to  pay  pl«h»t1ff  therefor  90 
per  cent  of  all  mch  mooeya  ctrfleeted  by  bhn 
fnna  the  United  States;  that  thereafter  plafai- 
tlff  ecdleded  from  the  United  States,  as  socb 
agent,  and  caosed  to  be  paid  to  said  state,  the 
sura  of  S21fl.:ir>7.ti7:  that  no  part  of  said  '20 
per  cent,  of  sold  sum  has  been  paid  to  plaintiff; 
and  that  said  plaintiff  has  presented  hia  dalm 
for  tbe  snm  doe  htm  to  the  state  board  of  ex- 
aminers, as  provided  by  law,  and  said  board 
has  refused  to  allow  nid  dalro,  eltber  In  whole 
or  hi  part.    Tbe  second  count  la  upon  a  slm- 
lltir  csuse  of  action  for  a  smaller  amount  The 
demurrer  was  sostahMKl  upon  the  fmmnd  that 
tbe  allefted  employment  of  plaintiff  was  nnau- 
tbnrteed  and  mid.  and  created  do  valid  (Mlga- 
tfoo  agBluKt  tbe  stete.    It  Is  sngRested  by  ap- 
pellant Id  limine  that  this  objection  does  not 
arise  on  demurrer;  that  the  alleKHtlon  that 
plaintiff  was  employed  by  the  state  as  its  agent 
Is  (me  of  fact,  and  to  admitted  by  the  demur- 
rer;  that,  If  such  employment  was  not  ieml 
becfliise  made  In  a  maimer  not  IHndIng  npon  the 
state,  that  question  can  ooly  be  raised  by  an- 
swer and  diselrved  by  erldeoce,  but  does  not 
appear  upon  the  face  of  the  comiilaliit  But 
the  court  will  tabe  c^mhuiBce  of  the  tact  that 
there  could  be  no  valid  emiiloyment  at  plefntlff 
by  the  state  for  the  purpose  alleged  wltbont  au- 
ttaorlxatloo  by  ibe  law-making  power;  and,  as 
we  are  further  charged  with  knowledge  of 
whatever  Is  efffaMlshed  by  law,  and  of  an  pub- 
lic as  well  as  private  acts  of  the  leglslatfre, 
executive,  and  Judicial  departmento  of  the  state 
<Ccxle  ClT.  Proe.  I  1875.  soMa.  2.  8),  tbe  com- 
plAlnt  must  be  re^carded  as  taylng  befot^e  ns 
wtiaiever  of  authority  there  may  exial  In  tbe 
law  f6r  ptahtHff's  emptoynent,  to  tbe  nroe  ex- 
tent aa  if  wafb  aatbority  were  expreaely  al- 
leged.   Whiting  V.  Townaend,  67  CkO.  51S: 
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Faekler  v.  Wrl«ht  86  CaL  210.  24  Pac.  QM; 
Cote  T.  Segravea,  88  OaL  lOS,  25  Pac  U09. 

Proceedhig,  then,  ta  Inquire  as  So  tlw  antboit- 
ty  \-mder  which  ptalnttff  aaaomed  to  act  In  tke 
premises,  we  find  that  the  only  tUng  retted  up- 
on as  tending  to  eatatdlsh  any  apecU  legislative 
authorizatloa  tor  the  alleged  csnployoKnt  Is 
based  upon  these  facta:  In  his  biennial  mes- 
aase  to  the  legislature  at  Its  twenty-fifth  sea- 
sion  tbe  governor  made  a  statMncot  that  he  bad 
received  IiU!ormatIoD  with  pefeteuce  to  proceed- 
ings before  congress  looking  to  the  relmburae- 
ment  of  this  slate  for  certain  expendlturee 
made  by  It  In  suppreashig  Indian  boatlUtlea  dar- 
ing tbe  Modoc  war,and  tn  reitefttng  pdor  Indian 
InvaskHis  and  bostUltles,  and  also  of  certain 
sums  assessed  against  this  state  under  tbe  act 
of  congress  an»roved  Aognat  0,  1861,  to  pagr 
tbe  Interest  aa  the  public  debt,  and  for  other 
pmposea,  and  wherein  It  Is  stated  that  be  bad 
appointed  Oapt.  John  Mullaa  to  represent  tMs 
atate  la  said  matters  before  tbe  antborttlea  at 
Washington,  and  recommends  to  the  legislature 
**that  thaae  appolntmentiB  be  mtlfled  and  coa- 
llrmed  bf  you.  and  that  yon  provide  fin-  Us 
cunpeosatkai  to  be  paid  out  of  the  amna  be 
may  recover  (or  the  state,  coatlBgent,  bowef«r. 
upon  fala  suocesB,  it  having  been  expready  va- 
derstood  that  such  eompenastlon  Aould  be  left 
entlr^  to  your  Judgment  and  dlacretfon." 
(Vdume  1.  Appendix  to  Journal  of  Semte  and 
Aaaembly.  2Stb  Hess.  pp.  22.  23.)  Acthig  upon 
this  recommendation  of  the  govemor,  the  leg- 
Islatnre,  on  March  8,  1883,  adopted  the  foUow- 
tng  resolution;  "AaaeaAily  OonctvreBt  Resolu- 
tion No.  20,  relative  to  directing  the  govemor 
to  fix  tbe  oompenaatltn  Cor  aervlceB  rendered 
by  Captain  Jobn  Mullan  In  cdlectioos  ct  datma 
4ue  the  state  from  the  United  States.  Where- 
as, the  govemor  and  state  surveyor^eneral  U 
this  state  have  heretofSore  appointed  Captain 
John  MuOaii,  «(  San  Frandsco,  CallforalH, 
agent  and  attorn^  to  represent  the  Interesta 
of  tbe  state  ot  California  before  the  proper  an- 
thorHlea  of  the  United  States  at  Waahlngtoa,  D. 
C,  In  the  matter  of  the  claim  of  this  state  to 
the  Ave  ver  net  proceeds  of  the  sales  of 
tbe  public  tends  by  the  United  States  In  this 
state;  and  also  In  the  matter  of  the  direct  tax 
levied  upon  tbla  state  by  tbe  United  States,  un- 
der the  act  of  coi^reas  of  Aagt«t  sixth,  elgtat- 
een  hundred  and  alxty-one;  and  also  of  her 
clahn  arising  during  the  Modoc  war  In  eighteen 
hundred  and  eeventy-two;  and  also  un«ler  the 
provisions  of  the  act  of  congress  of  June  twen- 
ty-«eventh,  eighteen  hundred  and  eighty -two; 
therefore,  be  It  resolved  by  the  assembly  of 
Oatlfomla,  the  senate  cfmcnrrlng,  that  the  ap- 
polntnients  so  conferred  upon  Captain  Johu 
MuHan  by  the  govemor  and  surveyor-geueral, 
reepertlv^,  are  hereby  ratified  and  conflnned, 
and  tbe  governor  of  this  state  be,  end  he  Is 
hereby,  authorized  and  directed  to  fix  the  com- 
pensBtlon  for  the  snrices  by  Captain  John  Mai- 
Ian  beretofDT«  and  that  may  be  by  him  beiie- 
afttf  rendered,  at  twenty  per  cent,  at  each  of 
the  aums  or  dalms  that  may  be  by  blm  col- 
lected tnm  tbe  United  Blatait  and  to  pijr  to 
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Um  such  per  ceot  out  of  the  moneyB  that  may 
be  collected  by  him  and  paid  to  this  itate  on 
aooount  of  each  of  the  foregoing  matten  re- 
■pectlTely;  provided,  however,  that  this  state 
Bhall  not  in  any  ermt  become  Uabie  for  any  ex- 
pensee,  fees  and  salaries  oi  any  nature  what- 
ever other  than  mch  contingent  commission." 
The  reeolotion  further  prorldea  for  the  turning 
orer  to  Capt  Midlan  of  all  papers  and  ToocberB 
with  reference  to  the  claims  Involved,  and  the 
talcing  of  bis  receipt  thtoefor.  The  references 
in  the  resohitlon  to  the  awohitnieut  of  Mullan 
by  tbe  surveyor  general  to  r^veaent  the  staie  In 
Its  claim  to  tbe  5  per  cent  proceeds  on  sales  of 
lands  Is  not  hoe  Invtdved. 

It  is  ctnttended  by  the  attorney  general,  and 
we  thtaik  correct^,  that  these  mweedhigs  did 
not  constltnte  any  oonq^tent  basis  toe  tbe  con- 
tnct  alleged  within  the  provldmis  of  the  con- 
sUtDtton  of  this  state.  Section  82  of  arUde  4, 
of  our  omatltaticm,  so  Air  as  pertinent  to  the 
question  involved,  provides:  "The  legislature 
ahaU  have  no  powor  *  *  *  to  pay  or  to  an- 
thorfee  the  payment  of  any  dalm  hereafter  cre- 
ated agahist  tbs  state  *  •  •  under  any 
agreement  or  contract  made  without  express 
authority  of  law;  and  aQ  sndi  uuautborlaed 
agreements  or  amtacte  dull  be  null  and  void." 
And  Be^km  IS  <rf  the  same  artide  provides 
tint  "no  law  shaU  be  passed  except  by  bUL" 
That  tbe  action  of  the  governor  and  legislature 
did  not  constltnte  the  enactment  of  a  "law" 
within  the  purview  of  tbe  constitution  Is  quite 
obrious.  It  Is,  In  fact,  not  contended  that  the 
resolutifn  is  to  be  regarded  as  a  "hill"  within 
the  meaning  at  the  constitution,  but  It  Is  urged 
that  the  words  "express  authority  of  law,"  as 
there  used,  have  a  broader  aignlflcotion  than 
that  of  a  valid  statute  law  oiacted  wltii  all 
the  formalities  requisite  In  the  case  of  a  Ull, 
and  that  It  was  competent  for  the  le$;lslature  to 
ratify  the  act  of  the  governor  In  assuming  to 
ai^lnt  the  plaintiff  by  a  resolution  such  as  tht 
one  here  quoted,  and  that  such  action  consti- 
tutes "express  authority  of  law."  But  we  are 
unable  to  coincide  In  this  view.  The  language 
of  the  constitution  Is  in  Itsdf  a  complete  an- 
swer to  the  pn^Ksitlon.  It  provides  In  express 
terms  that  there  shall  be  hut  one  mode  of  enact- 
ing a  "law"  thei'eunder,  and  that  mode  Is  the 
exclusive  measure  of  the  power  of  the  l^sla- 
ture  In  that  resard.  A  mere  resolution,  there- 
fore. Is  not  a  competent  method  of  expressing 
the  legislative  will,  where  that  expression  Is 
to  have  the  force  of  law,  and  bind  others  than 
the  members  of  the  house  or  houses  adopting  It. 
The  fact  that  it  may  have  been  intended  to 
aiihserve  such  purpose  can  make  no  difference. 
The  requirements  of  the  constitution  are  not 
met  by  that  method  of  legislation.  "Nothing 
becomes  law  atmply  and  solely  because  men 
who  possess  the  legislative  power  will  that  It 
sl'all  be,  unless  they  express  their  determina- 
tion to  that  effect  in  tbe  mode  a^wlnted  by  the 
instrument  which  Invests  them  with  power,  and 
under  all  the  forms  which  that  Instrument  has 
rendered  esscntlaL"  Cooley,  Ccmst  Lim.  p. 
155^  c.  6.   It  Is  true,  as  contended,  that  legls- 


lathm  tor  certain  limited  puiposes  by  means  at 
resolutions  or  legislative  ordeis  Is  In  use  la 
some  extent  In  certain  of  tbe  states  and  In  con- 
srsas.  But  It  will  be  found  that  hi  most.  If  not 
all,  instances  It  is  under  a  const! tntion  nhich 
either  expnuSy  recognizee  it,  as  does  the  con- 
sUtntlon  of  the  United  States,  or  one  wbUit  at 
least  does  not  tottOA  it.  And  it  win  be  usually 
found  to  take  tbe  Conn  cf  a  resolutloa.  requl^ 
Ing  the  assent  of  the  executive  to  give  it  effect 
In  congress  this  tana  of  l^iislation  Is  regaided 
as  a  bill,  and  treated  with  tbe  same  fonnalitlea 
Even  if  this  mode  of  legislation  were  compe- 
tent under  our  constltutloo,  tbe  resolution  r^ed 
upon  would  not  arise  to  the  dignity  of  law, 
since  It  lacks  the  osecntlal  of  executive  ap- 
provaL  In  Lithographing  Co.  t.  Henderson 
(Colo.  Sap.)  82  P9C  417,  under  a  eonstitntlon 
containing  restrictlims  dmllar  to  those  fboud  is 
that  of  Calilomla,  It  was  h^  that  a  resolntioD 
adopted  hgr  both  bouses  of  the  legialatuce  tat 
a  purpose  not  dissimilar  in  principle  from  Qmt 
Intended  to  be  aobsored  by  the  <Hie  under  oon- 
slderstlra  was  not  "a  law  of  the  state,"  as  it 
"was  not  passed  by  UlL"  And  see  People  v. 
Teal,  85  OaL  883,  24  Pac  608. 

The  case  of  Ulller  v.  Dunn.  72  GU.  462,  14 
Pac  27,  29.  Is  dted  by  appellant  as  authority 
for  the  imposition  that  the  language  "expresi 
authority  of  law"  is  not  confined  in  its  mean- 
ing to  a  statute  law  enacted  In  the  manner  pre- 
Bciibed  bi  tbe  constitution.  But  In  that  case 
the  statute  qnder  which  the  contract  was  made 
and  the  service  performed  bad  In  fact  been  pass- 
ed with  all  the  formalities  requisite  under  tbe 
constitution  to  a  valid  law,  and  It  was  held  that 
such  an  act,  although  unconstitutional,  was  oev 
OTtheless  a  "law"  In  the  stnse  that  it  would 
suHiort  an  appropriation  to  pay  for  tbe  vaA 
done  under  color  of  Ite  apparent  grant  of  au- 
thority, and  before  Its  invalidity  had  been  de- 
clared by  the  courts.  In  this  case  the  legisla- 
ture did  not  pretend  to  follow  the  formal  re- 
quiPQDoits  of  the  constitution  la  Ite  attempt  to 
grant  authority  tot  the  contract,  and  its  ac- 
tion lent  no  coiot  of  regularity  to  plaintlfrs  em- 
ployment Moreover,  we  are  not  difposed  to 
extend  the  doctrine  announced  In  Miller  v, 
Dunn.  The  case  of  Brooks  v.  Fischer,  79  CaL 
173,  21  Pac.  652,  merely  holds  that  under  sec- 
tion 8  of  article  11  of  the  constitution,  a  dtj 
cliarter,  adopted  by  the  fre^olders  of  a  tnuuiii- 
pallty,  may  be  approved  by  a  concurrent  resolu- 
tion of  the  two  houses  of  the  legislature,  with- 
out the  consent  of  the  executive,  because  that 
provision  only  requires  the  assoit  of  the  "letr^- 
lature,"  and  does  not  contemplate  tbe  passiii}: 
of  an  act  for  the  puiposes  of  such  approval;  it 
being  expressly  held  "that  the  legislature  Is 
one  thing  and  the  lawmaking  power  of  the  state 
another."  It  Is  not  authority  for  the  proposi- 
tion that  the  legislature  can  enact  "laws"  with- 
out submitting  them  to  tbe  governor  for  Ui 
consent 

There  is  no  merit  In  tbe  claim  that  the  em- 
ploymoit  of  plaintiff  was  authorized  by  section 
HSO,  subd.  6,  of  tbe  Political  Code,  wtalch,  in 
dining  the  powers  of  the  governor,  provides 
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that:  "Whenever  any  tnlt  m  legal  proceeding 
Is  pending  agalngt  this  atate,  or  wbJcb  may  af- 
fect the  title  ot  this  state  to  pn^ierty,  or  whlcb 
may  result  tn  any  dalm  against  tbe  state,  he 
may  direct  tbe  attorney  general  to  appear  on 
behalf  of  the  state,  and  may  emidoy  snch  addi- 
tional counsel  as  be  may  Judge  expedient" 
Tliat  provision  has  no  api^cation  to  tbe  facts 
of  this  case.  Tbe  action  of  the  governor  was 
ztot  attempted  to  be  taken  under  that  section, 
nor  is  the  action  brooght  npon  any  snch  theory. 
The  conqdalnt  does  not  aver  tbat  plaintiff  was 
emplc^ed  as  counsel,  or  even  tbat  he  was  an 
attorney  at  law,  and  so  eligible  for  the  charac- 
ter of  employment  there  provided  for.  He  Was 
employed  as  a  mere  agent  While  an  attomoy 
might  be  employed  as  agent,  one  not  an  attor- 
ney could  not  be  employed  for  the  service  con- 
ten^riated  bt  that  section.  Not  Is  there  any- 
thing In  the  point  that  the  state  Is  now  estopped 
from  denying  the  validity  of  the  contract  with 
irialntlff,  ^nce  he  has  In  good  faith  performed 
ttie  service.  Tbe  questlra  of  equity  or  good 
faith  cannot  affect  our  o(»islderation  In  this 
case.  It  Is  not  like  a  tmnsactlon  between  pri- 
vate Individuals.  As  suggested  In  Miller  v. 
Dimn.  siqirB:  "There  is  no  moral  oUlgatlon  on 
tbe  part  of  tbe  state  which  can  be  enforced  up- 
on eqnltabie  principles,  nor  does  the  good  faith 
of  the  periy  dealing  with  tbe  state  cut  any 
figure  In  the  case,  If  In  fact  the  work  waa  done 
^without  eipreas  authority  of  law,'  for  this  pro- 
vision waa  placed  tn  the  cmstltution  to  cot  off 
an  clalma  based  iqwn  mere  good  faltb  and  equi- 
ty." And  says  Mr.  Bishop:  "The  government 
Is  never  estopped,  as  an  Individual  or  private 
owporatlon  may  be,  <»  tbe  ground  that  the 
a«E9it  Is  acting  under  an  aivarent  authority 
wtSch  Is  not  real;  the  conduslve  presumption 
that  Us  powers  are  known  rendering  sndi  a 
consequence  Impoeslble.  So  that  the  govern- 
ment Is  bound  only  when  there  la  an  actual 
authorization.''  BIsb.  Oont  |  993.  One  deal- 
ing with  patillc  ofBaea  i»  cbaived  .^Ath  tbe 
knowledge  and  Is  bound  at  his  peril  to  as- 
certalo,  the  extent  of  their  powers  to  bind  tbe 
atate  tor  "Wti^  ftaj  seem  to  act  And,  If  th^ 
exceed  thdr  antbority,  the  state  Is  not  bound 
tberebgr  to  any  extent  Thnxq?,  PnU  Off.  | 
661.  See,  also,  State  r.  Horton,  21  Ner.  466, 
34  Pac.  816w  We  think  tbe  demurrer  was  prop- 
aly  snstalned,  and  the  Judgment  Is  affirmed. 

Weooncur:  HARBISON,!.;  OABOUTTB, J. 


POTTKAMP  V.  BUSS  et  aL    (8.  P.  183.) 
(Supreme  Coort  of  Catifomia.    Oct.  20,  1896.) 
In  bank.    Petition  for  rehearing.  Denied. 
For  original  opinion,  see  46  Pac.  169. 

PER  CURIAM.  Tbe  opinion  Is  modified  by 
striking  out  the  last  sentence  In  division  2 
thereof,  and  Inserting  in  lieu  thereof  the  fol- 
lowing, viz.:  "The  last  amended  complaint 
waa  filed  February  20,  1893,  and  would  au- 
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tborize  a  recovaj  for  all  the  tents  received 
by  tbe  defendants  within  five  years  prior  to 
that  date.  Code  Civ.  Proc.  I  336,  subd.  2. 
As  the  court  was  authorized  to  apply  the 
amounts  paid  by  tbe  defendants  for  repairs, 
taxes,  etc.,  in  liquidation  of  the  earliest  Items 
of  rents  collected  by  them,  it  Is  clear  tbat 
tbe  amount  for  which  the  judgment  was  ren- 
dered was  not  barred  by  tbe  statute  of  limi- 
tations."  Rehearing  denied. 


MARVIN  V.  STIAIPSON  et  al. 
(Supreme  Court  ot  Colorado.    Oct  19,  1886L) 

DKBD — DSLIVSRT— E^DITT. 

1.  Ad  agreement  for  tbe  dlwolution  of  a  part- 
nership recited  that  one  partner  "doth  consent 
to  sever  himself  from  the  partnership,  «  *  • 
and  dotfa  hereby  agree  to  convey"  to  the  other 
partner  his  interest  in  the  firm  property  by  deed 
^'executed  and  delivered  contemporaneonsly 
with  this  agreement"  and  also  contained  a  cov- 
enant on  his  part  not  to  BtXl  or  convey  any  of  the 
firm  property.  The  deed  and  agreemnit  were 
deposited  with  a  bank,  and  an  indorsement 
made  on  the  iiackaee  that  it  was  the  property 
of  the  partners,  to  oe  delivered  to  both,  or  on 
the  death  of  dthrr  to  the  survivor.  The  gran- 
tee took  immediate  possession.  Stid,  In  an  ac- 
tion by  the  retiring  partner,  on  the  death  of  his 
co-partner,  to  resand  the  agreement,  that  the 
terms  of  the  agreement,  and  an  averment  in 
bis  complaint  that  he  had  complied  with  the 
terms  oi  the  agreement,  showed  a  delivery  of 
the  deed. 

2.  Where,  by  a  contract  for  the  dissolntion  of 
a  partnership,  an  obligation  was  imposed  npon 
one  of  the  partners  to  convey,  by  a  good  deed, 
to  the  other  partner,  all  his  right  and  interest 
in  firm  property  to  which  tbe  other  partner  held 
the  legal  title,  in  an  equitable  proceeding  under 
such  contract  the  duty  to  convey  will  be  treat- 
ed as  equivalent  to  a  eonveyanee^ 

Appeal  from  ^strict  court.  Pueblo  county. 

Action  by  Norman  B.  Barnard  against 
Georgia  A  Stlmpson,  executrix  of  the  estate 
of  Qeoiite  B.  Stlmpson,  and  others.  There 
was  a  Judgment  ft>r  defendants,  and  William 
B.  Marvin,  executor  of  the  estate  of  said  Bar- 
nard, appeala.  Affirmed. 

This  is  a  suit  in  equity  Instituted  by  Nor- 
man B.  Barnard  against  tbe  widow  and  heirs 
at  law  of  George  B.  Stlmpson,  deceased,  for 
tbe  rescission  of  a  certain  contract  entered 
Into  by  tbe  plaintiff  and  said  Stlmpson.  The 
complaint  In  substance,  avers  that  from  the 
17tb  day  of  July,  1866.  to  the  15tb  day  of 
December,  1890,  the  plaintiff  and  George  B. 
Stlmpson  were  co-partners,  and  as  such  own- 
ed In  equal  parts  certain  described  real  and 
personal  property,  the  legal  title  to  which 
stood  In  the  name  of  Stlmpson;  that  on  the 
15th  day  of  December,  1890,  the  said  Bni-nard 
and  Stlmpson  entered  Into  a  certain  written 
agreement  which  by  stipulation  of  counsel  Is 
set  out  in  full  and  made  part  of  the  com- 
plaint and  whlcb,  after  reciting  the  existing 
co-partnersblp  between  plaintiff  and  Stlmp- 
son, and  that  they  were  equally  Interested  In 
the  property,  real  and  person^  held  In  the 
name  of  Stlmpson,  and  that  such  co-partner- 
ship was  indebted  to  divers  persons,  contalna 
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tbe  foDowInK  covenante:  "Now,  tberefoTe,  the 
said  Norman  K.  Barnard.  In  consideration  of 
tbe  mm  of  five  tfaonsand  doUara  ($5,000.00) 
InimRdiately  upon  tbe  deatb  of  tbe  said  Nor- 
man K.  Barnard  to  be  paid  by  tbe  said  George 
B.  HtlmpBon  to  Amanda  U.  Culllnga,  tbe  sla- 
ter of  said  Barnard,  her  belra  or  aaslKus,  and 
tbe  fnrtber  couHlderatlon  that  tbe  said  George 
B.  StiinpBon  shall  and  wlU  matntaio.  support, 
and  provide  the  necessaries  of  life  for  tbe  said 
Nomian  U.  Barnard,  In  a  suitable  and  decent 
manner,  during  tbe  lifetime  of  the  said  Nor- 
man R.  Barnard,  doth  hereby  consent  to 
aever  blmself  from  tbe  said  co-parrnershlp 
with  the  said  Oeorge  B.  Stlmpson,  and  doth 
hereby  agree  to  grant,  assign,  transfer,  set 
over,  and  convey  nnto  tbe  said  George  B. 
Bttmpson,  his  heirs  and  assigns,  forever,  by 
good  and  sufficient  deed  executed  and  ddlv- 
ered  contemporaneously  with  this  agreement, 
all  the  right,  property,  and  Interest  whatso- 
ever which  he.  the  said  Norman  R.  Barnard, 
bath  or  shonid  have  In  and  to,  all  and  singu- 
lar, tbe  goods  and  debts  and  other  property, 
both  real  and  permnal.  held  and  being  tn 
the  name  of  said  George  B.  Stlmpson,  and 
owned  by  them  as  co-partuera.  the  said  real 
property  to  be  conveyed  being  described  as 
follows:  •  •  *  And  the  said  Norman  R. 
Barnard,  for  himself,  his  heirs,  executors,  ad- 
minimi  ra  tors,  and  assigns,  does  covenant  with 
the  Bald  George  B.  Stlmpson,  bis  heirs  and  as- 
eiKua,  that  he,  the  said  Barnard,  shall  not  re- 
lease, dlsc-harge,  sell,  or  convey,  in  any  man- 
ner whatsoever,  any  of  the  goods,  debta,  or 
other  property,  real,  personal,  or  mixed,  here- 
inbefore mentioned  as  belonging  to  the  said 
co-partners;  or  do  any  act  to  hinder  the  said 
grlni[i8on  from  receiving  and  enjoying  the 
same,  but  will  permit  the  said  Stlmpson  to 
recover,  receive,  hold,  and  possess  the  same 
absolutely  to  his  own  use.  without  any  ac- 
count to  be  rendered  therefor  to  the  said  Nor- 
man It  Barnard,  and  that  the  said  Norman 
R.  Barnard,  upon  request,  will  do  any  and  ail 
reasonable  acts  which  may  be  necessary  or 
convenient  to  assist  the  said  Stlmpson  to  re- 
cover and  receive  the  same.  And  tbe  said 
George  B.  Stlmpson.  for  himself,  bis  b^rs, 
execntors,  administrators,  and  assigns,  does 
covenant  that  he  will  at  the  death  of  the  said 
Norman  R.  Barnard,  as  aforesaid,  pay  to  the 
said  Amanda  M.  Cullings.  her  heirs  or  as- 
signs, the  said  sum  of  five  thousand  dollars 
(3!ri.iiO(UK»:  that  he  will  maintain,  support, 
and  provide  for  the  said  Norman  R.  Barnard, 
during  the  lifetime  of  said  Barnard,  in  a  de- 
cent and  suitable  manner;  and  that  he  will 
at  all  times  hereafter  pay  and  satisfy  all  the 
CM-ditors  to  whom  the  said  Norman  R.  Bar- 
nard may  stand  chanteable  or  indebted  for 
and  eom-erning  all  the  affairs  and  dealings  of 
tbe  said  copartnership,  and  will  at  all  times 
hensl'ter  Indenmiry  and  save  harmless  the 
said  Xorman  R.  Barnard,  his  heirs,  execu- 
tnra,  administrators,  from  all  the  debts  and 
UabliitlHS.  and  every  of  them,  of  the  said  co- 
partnenblp."    It  Is  further  itipolated  that  the 


deed  menthmed  and  referred  to  In  aald  con* 
tract  la  In  words  and  figures  following,  to 
wit:  "Know  all  men  by  these  preeoits.  that 
I,  Norman  B.  Barnard,  of  the  connty  of  Pneb- 
lo  and  state  of  Colorado,  for  and  In  con^d- 
eratlon  of  the  sum  of  one  dollar  ($1)  to  me  Is 
hand  paid  by  George  B.  Stlmpson,  of  the 
county  of  Pueblo  and  state  of  Colorado,  the 
receipt  whereof  is  hereby  acknowledged,  and 
In  further  consideration  of  the  covenants  and 
conditions  contained  herein,  and  of  tbe  sign- 
ing and  sealing  and  delivery  of  a  certain  ar- 
ticle of  agreement  bearing  even  date  and 
made  contemporaneously  herewith,  tbe  s&'.i 
covenants  and  conditions  to  he  kept  aud  per- 
formed by  the  grantee  herein,  have  remised, 
released,  and  quitclaimed,  and  by  these  pres- 
ents do  remise,  release,  and  qnitclalm,  unto 
tbe  said  George  B.  Stlmpson,  and  to  bis  belrs 
and  assigns  forever,  all  the  following  desorlh- 
ed  premises,  situated  In  the  county  of  I>ufblo 
and  state  of  Colorado,  to  wit:  *  *  *  To- 
gether with,  all  aud  singular,  tbe  ben>dlta- 
ments  aud  appurtenances  thereunto  belonfdng 
or  in  any  wise  apiiertalning,  and  all  the  es- 
tate, right,  title,  interest,  claim,  or  demand 
whatever  by  me,  the  said  Norman  R.  Bar- 
nard, either  in  law  or  equity,  of.  In.  and  to 
the  above-bargained  premises.  To  have  and 
to  hold  the  same  to  the  said  George  B.  Stlmp- 
son and  to  his  heirs  and  assigns  forever.  In 
witness  whereof  I  have  hereunto  set  my  hand 
and  seal  this  15th  day  of  December,  A.  D. 
1800.  [Signed]  Norman  R.  Barnard.  [SoaL] 
Signed,  sealed,  and  delivered  In  the  presence 
of:   ."  Which  deed  was  duly  acknowl- 
edged in  due  form  of  law.  On  the  21st  day 
of  November,  1802,  George  B.  Stimpaon  di«^ 
leaving  surviving  him  the  appellees,  as  his 
only  heirs  at  law;  and  his  last  will  and 
testament,  made  on  August  27,  1S02,  be  be- 
queathed to  his  widow  all  the  property,  both 
real  and  personal  (except  a  few  articles  of 
personal  property  to  his  son  William),  and  or- 
dered and  directed  her  to  make  adequate  and 
suitable  provision  for  the  support  and  m.iiii- 
tenance  of  the  plaintiff  during  his  lifetime. 
It  is  further  stipulated  and  agreed  by  and  be- 
tween the  respective  counsel,  and  admitted 
as  fact,  that  at  tbe  time  of  the  death  of 
George  B.  Stlmpson  said  contract  and  deed 
were  both  Inclosed  in  a  sealed  envelope,  whk-Ii 
envelope,  with  said  contents,  was  then  In  tbe 
custody  of  the  First  National  Bank  of  Pnehlo. 
which  envelope  bore  the  following  Indorse- 
ment thereon:  "Tbe  property  of  Norman  R. 
Barnard  and  George  B.  Stlmpson,  to  be  de- 
livered at  the  deatb  of  either  party  to  the  sur- 
vivor, or  to  both,  whenever  demanded,  botb 
parties  being  present.  [Signed]  John  U. 
Mitchell,  Atty.  for  said  Parties."  Tbe  com- 
plaint avers  "that  the  plaintiff  has  at  all  times 
complied  with,  and  stood  ready  aud  willing 
to  perform  his  obllgatloim  under,  the  contrait." 
and  a  failure  on  the  part  of  George  B.  Stlmp- 
son to  support  and  provide  for  plaintiff  from 
June,  18U1,  to  January.  1882,  indualve,  and 
an  Insufficient  compliance  wtth  the  terms  of 
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the  atrreeiMnt  on  the  part  of  GeorKla  A. 
Stimpson  from  January  to  Augwst  18Kt,  Inclu- 
Blve.  It  appears  that  Oeorge  B.  Stimpson, 
after  th«  execution  of  the  agreeniait.  assumed 
exduBlve  ownership  and  control  of  the  part- 
nership property,  and  on  August  22.  1892,  con- 
veyed a  pOTtkHi  thereof  to  his  daughter  Ade- 
laide, and  Uiat  stoce  his  death  bis  widow  and 
•ole  devisee  has  exercised  excluslTe  control 
and  ownership  over  the  rest  of  the  property 
in  controversy.  Among  other  relief,  plaintiff 
asks  a  rescission  of  the  contract,  and  that  said 
co-partnership  be  decreed  to  exist,  aod  for  an 
accounting,  etc.  The  app^eee  interposed  a 
general  and  special  demurrer  to  this  com- 
plaint which  was  sustained,  and  the  action 
dismissed.  To  reverse  this  Judgment,  appel- 
lant, as  ezecntor  of  Uie  estate  of  Norman  R. 
Barnard,  deceased,  prosecutes  this  appeaL 

B.  F.  McDanlel  and  r.  W.  Schrock.  for  ap- 
pellant   Waidion  &  Devme,  tor  appeUeea. 

OODDARD,  J.  (after  stating  the  facts).  The 
ftmgolng  statement  sufficiently  presents  the  ina- 
terlal  averments  of  the  con^lalnt  upon  which 
appellant  pred'catea  his  right  to  the  relief  ask- 
ed; his  contention  being  that  the  deed  referred 
to  in  the  stipulation  was  never  delivered  to  the 
grantee,  Ueorge  B.  Stimpscn,  so  as  to  become 
an  operative  tmnHfer  to  him  of  Barnard's  Inter- 
est In  the  property;  and  that  the  written  con- 
tract entered  into  on  the  15th  day  of  December, 
1800,  Is  executory,  and  subject  to  rescission  at 
U7  time  tor  the  nonperformance  of  its  cove- 
oaata  bgr  Stimpson  or  hto  representatives;  it 
being,  as  we  onderstand.  conceded  by  counsel 
that  If  the  contract  had  been  executed,  and  the 
tranaftr  of  Barnard's  Interest  In  the  property 
to  Stlmpeon  CMisummated,  the  prment  actioa 
cannot  be  matntalned.  The  question  therefore 
sulNnltted  for  our  determination  Is  whether,  un- 
iet  the  circumstances  surrounding  the  transac- 
tion, the  facts  alleged  and  admitted  constitute 
In  law  a  delivery  of  the  deed  mentioned,  and 
also  what  effect  sbonld  be  given  to  the  agree- 
ment Itself  as  a  conveyance  of  Barnard's  equity 
In  the  property.  Upoo  the  first  proposition, 
we  find  in  the  written  agreement  language,  un- 
equivocal hi  Its  import  to  evidence  the  delivery 
of  the  deed.  In  the  covenant  on  the  part  of 
Bamaid  the  foilowiug  language  Is  used:  "Now, 
therefore,  the  said  Norman  K.  Barnard,  in  con- 
BiderBtt<m,  •  •  •  dorb  hereby  couseot  to 
sever  himself  from  the  said  co-partn^hlp  with 
the  saW  George  B.  Stimpson,  and  doth  hereby 
aeree  to  grant,  asKign.  transfer,  set  over,  and 
mnvej  UDto  said  Ueorge  B.  Stimpson,  his  bflrs 
and  afistgns.  forever,  by  good  and  suQlcient  deed, 
executed  and  delivered  contemporaneously  with 
this  agreement,  all  The  right,  property,"  etc. 
And  again  the  following:  "And  the  said  Nor- 
Ui:)u  It,  Biirnard.  for  biniscif.  bia  heirs,  execu- 
tfirs.  aiimlni»trators.  aud  assigns,  does  cove- 
■ar.nt  with  the  Rnid  Oeoi^e  B.  Stimpson,  his 
liHirs  and  asDlgus.  that  be,  tbe  said  Bar- 
nard. Shall  not  release,  discharge,  sell,  or  con- 
vey. In  any  raanuar  wbataoevei;  any  of  the 


goods,  debts,  or  other  praperty,  real,  personal, 
or  mixed,  hereinbefore  mentioned  as  belungii^ 
to  the  said  co-partners,  or  do  any  act  to  hinder 
said  Stimpson  from  receiving  and  eajoying  &>a 
same,  but  will  permit  tbe  said  Stlmpeon  to  re- 
cover, receive,  and  hold  tbe  same  absolotety  to 
bia  own  use,  without  any  account  to  be  roidered 
therefor  to  said  Norman  R.  Barnard,  and  that 
the  said  Norman  R.  Barnard,  upon  request, 
wiU  do  any  and  all  reasonable  acts  which  may 
be  necessary,  or  convenient  to  assist  said  Stimp- 
son to  recover  and  receive  tbe  sante."  In  ad- 
dldon  to  this  express  agreement  to  transfer  and 
convey  all  his  right  and  int^est  In  the  prc^ 
erty  by  a  deed  "executed  and  delivered  conteu- 
poraneousiy  with  tbe  agreement,"  tbe  complaint 
avers  "tliat  plaintiff  has  at  all  times  compiled 
with  *  *  *  his  obligations  under  the  con- 
tract" We  think  the  language  of  this  agree- 
ment when  read  fn  tbe  light  of  ail  tbe  drcnm- 
stances  surroundli«  the  tiansactloii  as  set  out  ta 
the  complaint  clearly  tinposed  an  obllgatlcm  up- 
on the  plaintiff  to  convey  bis  Interest  In  tha 
partnership  praperty  ooittemporaneously  with 
tbe  execution  of  tbe  agreement,  and  to  deliver 
the  deed  at  that  time;  and  the  averment  that 
plaintiff  had  compiled  with  bis  obilgations.  In 
effect  •vera  such  a  dellTCiy.  It  appears  fram 
other  averments  in  the  complaint  that  upoo 
eotering  Into  the  contract  Sdmpeon  assnmed 
control  over  and  held  the  pn^eity  abaolntely  aa 
his  own.  exercised  acts  of  ownership  one 
and  transfened,  by  a  vdimtaiy  conv^ance,  an 
Interest  In  a  portion  of  the  property  to  fali 
daugbtw,  and  hy  his  last  wUl  and  testsntent  he- 
qtieatbed  all  of  the  remainder  to  his  widow. 
It  also  aiqjears  that  irialntlfl  did.  in  compli- 
ance wttb  hlB  obligation,  tanmedtately  sever 
hknself  from  the  co-partnenbip,  and  permit 
Stimpson  to  receive  and  bold  tbe  partaertiilp 
property  absolutdy  as  bis  hidlvldnal  property; 
and  we  thhik  It  would  be  doing  violaiee,  not 
only  to  tbe  plain  Inqtort  of  tbe  language  used 
in  the  agreement,  but  to  tbe  evident  intent  of 
the  parties,  to  ooostme  tbe  deliver?  tberdn 
provided  as  contemplattng  any  ottaer  than  oa* 
In  pneaentl.  What  Is  essential  In  law  to  eon- 
fltltnte  a  delivery  of  a  deed  has  tieen  consldend 
in  many  of  tbe  adjudged  cases,  and  the  goi' 
eraliy  accepted  rule  la  that  when,  from  tbe  acta 
and  agreements  of  tbe  parties,  tbe  intention  at 
tbe  grantor  to  btvest  the  grantee  with  tbe  Im- 
mediate ownership  of  tbe  prcq>erty,  and  of  the 
grantee  to  accept  tbe  same,  Is  manifest  sucb 
bitent  and  purpose  arc  sufflcleDt  to  constitute  a 
constructive  delivery  of  the  deed,  even  though 
the  actual  custody  thereof  remained  In  the 
grantor  or  some  third  persm  In  Kuckman  t. 
Ruckman,  82  N.  J.  Bq.  20t.  the  rule  is  thv 
concisely  stated:  "Waenever  It  appears  that  the 
contract  or  arrangement  between  the  parties 
has  been  so  far  executed  or  completed  that  they 
must  have  understood  that  the  grantor  bad  di- 
vested himself  of  title,  and  that  the  grantee 
was  Invested  with  U.  delivery  will  be  conaldered 
complete,  though  tbe  Instrnment  Itself  still  re- 
mains In  the  hands  of  tbe  grantor."  Tbe  an* 
pieme  court  of  Oregon,  In  the  caas  of  FUat  v. 


Digitized  by 


676 


40  PACIFIC 


RBPORTKB. 


Phippa,  leOr.  437,  19  Fac.  545,  states  the  role 
thus:  "It  IB  conceded  that  no  particular  fonn  U 
woids  Is  necessary  to  constitute  a  dellveiy.  'It 
Is  not  necessary,*  said  Lord,  C  J.,  in  Fain  y. 
Smith,  14  Or.  82,  12  Fac.  367.  there  should  be 
an  actual  handing  over  the  Instrument,  to  con- 
stitute t  delivery.  A  deed  may  be  delivered  by 
doing  something  and  saying  nothing,  or  by  say- 
ing something  and  doing  nothing,  or  It  may  be 
by  both.' "  To  the  same  effect  are  Brown  t. 
Brown,  66  Me.  316;  Moore  t.  Hazelton.  9  Al- 
len, 102;  Gould  V.  Day,  94  TJ.  S.  405.  Under 
this  rule,  that  which  Is  admitted  to  have  been 
said  and  done  by  Barnard  and  Stlmpson  would 
COTtalnly  constltate  such  a  delivery  of  the  deed 
as  would  vest  the  grantee  with  the  title,  not- 
withstanding the  fact  that  at  the  time  of  Stlmp- 
son's  death,  which  occurred  nearly  two  years 
after  the  admitted  execution  of  the  agreement, 
the  deed  and  agreement  were  found  In  the 
,Plrst  National  Bank  of  Pueblo,  Inclosed  in  a 
sealed  envelope,  bearing  the  indorsement  set 
forth  In  the  stipulation.  This  circumstance, 
unexplained,  is  at  most  a  recognition  of  the 
Joint  ownership  of  the  parties  in  the  documents, 
which  could  not  have  existed  If  the  deed  had 
not  iKen  delivered.  Without  any  authority  be- 
ing shown  for  John  H.  Mitchell  to  make  such 
an  Indorsement,  U  would  be  unwarranted,  we 
think,  to  give  to  It  the  force  and  effect  of  an 
escrow  that  would  contradict  the  express  cove- 
nant on  the  part  of  Barnard  to  deliver  the  deed 
contemporaneously  with  the  execution  of  the 
contract,  and  put  It  In  his  power,  upon  Stimp- 
son's  death,  no  matter  how  faithfully  he  might 
have  complied  with  every  provision  of  the  agree- 
ment on  bis  part,  to  prevent  the  deed  from  ever 
taking  ^ect  That  Stlmpson  never  contemplat- 
ed such  a  contingency  is  evidenced  by  his  deal- 
ings with  and  (Usposltlon  of  the  property,  and 
by  the  direction  in  his  last  will  for  the  carrying 
out  of  such  proTlslous  by  bis  widow.  But  we 
do  not  regard  the  actual  delivery  of  the  deed  In 
question  as  controlling  in  this  controversy,  or  as 
essential  to  the  transfer  to  Stlmpson  of  Bar- 
nard's equity  in  the  partnership  property,  since 
the  effect  of  the  contract  of  dissolution,  In  and 
of  Itself,  was  to  ^vest  Barnard  of  such  equity, 
and  vest  It  in  Stlmpson.  This  contract  was 
duly  entered  Into  by  the  parties  on  the  15th  day 
of  December,  1880,  and  became  mutually  otdl- 
gatoiy  upon  each  from  the  date  of  Its  execution. 
The  obligation  thus  Imposed  upon  Barnard  was 
to  "grant,  assign,  tranafCT,  set  over,  and  con- 
vey, •  •  •  l»y  good  and  sufficient  deed,  ex- 
ecuted  and  delivered  contemporaneously  with 
the  agreement,"  all  his  right,  property,  and  In- 
terest In  the  partnership  property  to  George  B. 
Stlmpson,  who  already  held  the  legal  title.  A 
present  obligation  and  duty  to  convey  vrill  be 
treated.  In  an  equitable  proceeding  like  this,  as 
equivalent  to  a  conveyance,  under  the  maxim 
that  "equity  considers  tliat  done  which  ought 
to  be  done."  In  discussing  this  principle,  and 
the  manner  In  which  equity  deals  with  execu- 
tory contracts  for  the  sale  of  land,  Pomeroy,  in 
his  woric  on  Equity  Jurisprudence  (section  368), 
S4y8:  "The  Cull  significance  oi  the  prindide 


that  equity  regards  and  treats  as  done  what 
ought  to  be  done,  throughout  the  whole  scope 
of  its  effects  upon  equl^  Jurisprudence,  la  dls- 
cloeed  In  the  clearest  light  by  the  manner  in 
which  equity  deals  with  executory  oontraccs  tor 
the  sale  of  land.  *  *  *  In  some  respects,  and 
for  some  purposes,  the  contract  Is  execotoiy 
in  equity^  as  well  as  at  law;  but,  so  far  as  the 
Interest  or  estate  In  the  land  of  the  two  parties 
is  concerned,  It  is  regarded  as  executed,  and  as 
operating  to  transfer  the  estate  from  the  ven- 
dor and  to  vest  It  in  the  vendee.  By  the  terms 
of  the  contract  the  land  ought  to  be  conveyed  to 
the  vendee,  and  the  purchase  price  ought  to  be 
transferred  to  the  vendor.  E^iTilty  therefore 
regards  these  as  done;  the  vendee  as  having 
acquired  the  property  In  the  land,  and  the  ven- 
dor as  having  acquired  the  property  In  the  price. 
The  vendee  is  looked  upon  and  treated  as  the 
owner  of  the  land.  An  equitable  estate  has 
vested  In  him  conunensurate  with  that  provided 
for  by  the  contract,  whether  In  fee,  for  life,  or 
for  years.  Although  the  vendor  remains  owner 
of  the  legal  estate,  he  h<Ad8  it  as  a  trustee  for 
the  vendee,  to  whom  all  the  beneficial  Interest 
has  passed,  having  a  lien  on  the  land,  even  If  Id 
possession  of  the  vendee,  as  security  for  any 
unpaid  portion  of  the  purchase  money.  *  *  • 
As  the  vendee  has  acquired  the  fuU  equitable 
estate,  although  still  wanting  the  confiimatlQii 
of  the  legal  title  for  purposes  of  security  against 
third  persona,  he  may  (»nvey  or  Incumber  it; 
may  devise  It  by  wUL  On  his  death  intestates 
it  descends  to  his  betn,  and  not  to  hla  admlnis- 
trators."  Story,  Eq.  Jur.  {  790.  Tested  by 
this  principle,  the  agreement  under  conslderB- 
tion  must  be  treated  as  fully  executed  oa  the 
part  of  plaintiff,  and  as  opra-atlng  to  transfer  hla 
Intneat  in  the  pnv)erty  to  Stlmpoon  at  the  time 
of  Its  execution  It  follows  that  this  actloD 
cannot  be  maintained,  and  the  Judgment  oC  the 
court  bek>w,  dismisshig  the  onnplBln^  most  be 
affirmed.  Affirmed. 


ROBINSON  V.  PEOPLE. 
(Supceme  Court  of  Colorado.    Bept  21«  1896u) 

DBNTISTRT— RlGBT  TO  FbAOTICI— LlOHSS. 

Laws  1891,  p.  134,  amending  Laws  1889, 
p.  122,  fi  1,  prooibiting  the  pmctice  of  dentistry 
without  a  license  from  the  board  of  dental  exam- 
iners, prohibits  any  one  '*to  engage  in  the  pracr- 
tice  of  dentistry  *  *  *  or  to  receive  a  Ucense 
from  the  board  of  dental  examlDers,  uolesa  in  ad- 
dition to  the  other  quali&catioDS  prescribed  by 
said  board,  such  person  haa  *  *  *  received  a 
diploma  from  the  faculty  of  a  reputable  char- 
tered institution  where  this  specialty  is  taught, 
*  *  *  or  shall  have  reedved  a  license  from 
the  board  of  dental  examiners  of  any  other 
state."  Bdd,  that  a  license  from  the  boaM  of 
deutal  examiners  is  not  necessary  to  entitle  a 
person  to  practice  dentistry,  who  has  the  re- 
quired diploma,  or  a  license  from  the  board  of 
examioOT  In  anoth^  state. 

Error  to  Pueblo  county  court 
Rufus  Robinson  was  convicted  oC  a  crime, 
and  brings  error.  Reversed. 

Dixon  &  Dixon  and  George  Q.  Ricbmood, 
for  i^tntiff  in  error.  B.  L.  Our,  AUj,  Gen, 
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and  Oahrln  B.  Reed,  Aast  Atty.  Oen.,  for  the 

CAMPBELL,  J.  The  defendant  wu  tried 
and  conrlcted  under  an  hif onnatfon  chaigliig 
him  with  practicliic  dentistry  In  this  state  wlth- 
ont  harlns  graduated  and  recelred  a  diploma 
from  a  r^utable  chartered  institution  where 
the  specialty  of  dentistry  Is  taught,  and  not 
then  having  received  a  Uc^ue  from  the  board 
of  dental  examiners  of  this  state,  or  of  any 
other  state,  and  not  then  having  a  permit  tem- 
porarily to  practice.  He  was  thereupon  sen- 
tenced to  pay  a  fine  of  9100,  which  Judgment, 
opon  this  writ  of  error,  he  se^  to  reverse. 

Only  one  of  the  errors  assigned  will  be  con* 
ridered,  as  Its  commission  by  the  trial  court 
Is  fatal  to  the  Judgment  The  record  dla- 
ctoeea  an  admission  the  defendant  that  he 
was  eoRafred  In  the  practice  of  dentistry  with- 
out a  license,  either  permanent  or  temporary, 
from  the  Colorado  state  board  of  dental  exam- 
iners, and  upon  this  admission  the  court  below 
adjudged  hhn  guilty.  If  guilty,  it  is  because 
some  statute  so  declares,  for,  in  the  absoice  of 
such  a  prohibitory  enactmoit,  any  peracm  may 
lawfully  engage  In  the  practice  of  dentistry  in 
this  state.  The  law  under  which  the  defend- 
ant Is  being  prosecuted  Is  to  be  found  In  the 
Session  Laws  of  1888,  at  page  122,  and  of 
1891,  at  page  1S4.  Section  1  of  the  act  of 
1889  prohibits  every  person  from  practicing 
dentistry  in  this  state  without  a  permanent  or 
temporary  license  therefor.  Issued  by  the  state 
board  of  dental  ezamlnav.  Section  4  provides 
for  the  Issuing  by  the  secretary  of  the  board  of 
a  temporary  permit  to  those  already  engaged 
In  the  practice  In  this  state  mhm  the  act  took 
effect,  with  a  provision  for  a  subsequent  ex- 
amination the  fnD  board  of  those  holding 
ttieae  temporary  permits,  and  the  granting  oC 
certificates  \if  tiie  officers  of  the  board  to  such 
as  successfully  pass  the  required  examination, 
which  certificates  entitle  the  holdm  to  oontln- 
np  in  their  inufesslmi.  Section  S  appBea  to  all 
persons  desiring.  In  the  first  Instance,  to  en- 
gage In  the  practice,  and  provides  for  granting 
a  license  to  those  satlsfftctoxUy  passing  the  ex- 
amlnatkm  to  which  th^  are  subjected.  The 
act  of  1S91  amends  section  1  of  the  tormet  act, 
and  la  as  fcdlows:  "Section  1.  From  and  after 
the  passage  of  this  act  It  shall  be  unlawful 
for  any  person  to  engage  In  the  practice  ot 
dentistry  hi  this  state,  or  to  receive  a  license 
from  the  board  of  dental  examiners,  unless  in 
addition  to  the  other  qualifications  prescribed 
by  said  board,  such  person  has  graduated  and 
received  a  diploma  ftom  the  faculty  of  a  lepu- 
table  chartoed  institution  where  this  q>edalty 
is  taught,  either  jmAer  the  authcHrlty  of  one  of 
the  states  ot  the  United  States,  or  of  a  foreign 
government  admowledged  as  such  or  shall 
have  received  a  Ucense  from  tbe  board  of  den- 
ial examiners  of  any  othw  state.  *  *  *"  It 
will  thin  be  seen  that  by  sectltm  1  of  the  act 
of  1889  the  possession  of  a  license,  either  per- 
manent or  temporary,  from  the  hoard  at  den- 
tal examiners  of  this  state,  was  a  condition 


precedent  to  the  right  to  engage  in  the  prac- 
tice of  dentistry.  This  section,  however,  was 
repealed  by  the  amendment  of  1881,  which  lat- 
ter act  now  makes  it  lawful  for  any  person  to 
practice  dentistry  In  this  state  If  he  possesses 
the  "other  qualifications"  prescribed  the 
board,  and,  hi  addition  thereto,  Is  a  graduate 
of,  and  holds  a  diploma  from,  a  reputable 
chartered  institution  where  the  specialty  of 
dentistry  Is  taught,  or  if  he  has  received  a 
license  to  practice  from  the  board  of  dental 
examiners  of  any  other  state.  The  act,  as 
now  la  force,  nowhere  declares  that  a  license 
from  the  board  of  examiners  of  this  state  Is 
necessary,  nor  does  It  make  unlawful  the  prac- 
ticing of  dentistry  In  this  state  without  such 
a  license.  If,  therefore,  one  possesses  the  "oth- 
er qualifications,"  and  Is  a  graduate,  and  holds 
the  prescribed  diploma,  or  a  license  from  a 
board  of  examiners  of  another  state,  he  may, 
so  far  as  this  act  is  concerned,  lawfully  prac- 
tice dentistry  in  this  state.  Doubtless,  It  was 
the  design  to  provide  that  proof  of  gradua- 
tion and  possession  of  the  diploma  or  foreign 
license  should  be  made  to  the  board  of  exam- 
iners of  this  state,  and  also  that,  If  the  apsii- 
cant  possessed  the  "other  qualifications"  call- 
ed by  the  act,  the  board  should  then  Issue 
hhn  a  Ucense;  and  it  may  be  conceded  that  It 
was  also  the  Intention  to  provide  that  no  one 
not  holding  such  a  license  should  engage  In 
the  practice  of  dentistry;  but,  if  such  was  the 
Intention,  the  l^ishituie  has  not  so  expressed 
It;  and  In  passing  upcm  a  penal  statute,  such 
as  this  Is,  we  must  not  extend  it  by  a  forced 
construction  to  cover  cases  not  within  its  pro- 
visions. In  the  state  of  this  record  it  appear* 
that  the  defendant  possesses  the  "other  quali- 
fications** which  the  act  requires  (at  least.  It 
la  not  charged  that  be  does  not),  and  that  he  Is 
also  a  graduate  of  a  reputable  institution,  and 
holds  the  prescribed  diploma.  The  mere  fact 
that  the  defendant  does  not  hold  a  license 
ttam  the  state  board  of  dental  examines  of 
this  state— It  not  being  required  by  the  stat- 
ute—does not  raider  hhn  guilty  ot  vloiatlng  Its 
provUona.  The  Jtidgmoit  Is  rerosed,  wltit 
instmctfcms  to  discontinue  further  proceedtaigs 
mder  this  Information.  Beveraed. 


HcOLUBB  et  aL  V.  BOARD  OF  GOM'RS  OF 

LA  PLATA  COTINTT. 
(Si^me  Court  of  Colorado.    Sept.  21,  1886.) 

ADIUIIIBTBATORS  — tTNINVSNTORlBD  AB8BT8  — Ao- 

noa— PiuTBR  FOR  RBLnr--JuDa- 

MBHT— LlMITATIOjrs. 

1.  In  an  action  to  establish  a  trust,  and  to  fol- 
low the  trust  funds  Into  the  hands  of  the  trus- 
tee's admlDlBtrators,  and  to  compel  them  to  apply 
such  funds  to  the  satiflfaotiou  of  plaiotifTs  judg- 
ment liefore  satisfying  any  other  claims  agiiiost 
the  estate,  the  mere  fact  ttint  the  evidence  does 
not  warrant  the  court  in  foUowing  the  trust  fund, 
and  impressing  upon  it  a  lien,  does  not  preclude 
it  from  rendering  a  Jndgment  against  defendants 
for  such  sum  as  it  may  find  to  be  due. 

2.  Under  Mills'  Ann.  St  f  4780,  sobd.  4,  whkk 
ivovldes  that  all  demands  sgalnst  an  estate  not 
exhibited  in  the  county  court  within  one  year 
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from  admiaintnition  shall  be  barred,  nnlen  sodi 
ctvilitor  shall  find  otb«r  estate  of  the  deceased 
not  iuTeotoried;  and  section  4792,  which  provides 
that  creditors  who  mar  sue  in  the  district  coart 
within  one  yvar  from  me  issuing  of  letters  shall 
■bare  in  the  proceeds  of  the  estate  in  the  saiue 
manner  as  if  such  demand  had  been  exhibited  in 
the  cunnt;  court  within  the  same  time, — an  action 
broiiffht  by  a  claimant  in  the  district  court  after 
one  year  from  the  israance  of  lettPts  is  not  barred 
\a  the  one-year  lUaltation,  but  the  ^idgtaeat 
therein  rendered  can  be  satisfied  only  from  the 
iminTentoried  propetl7  ot  the  estate. 

Appeal  from  district  court.  Is.  Plata  cotmtr. 

Action  by  the  board  of  county  commission- 
ers of  the  county  of  Ui  Plata  oeabut  T.  J. 
McClure  and  ociiers,  administrators  of  the  es- 
tate of  John  Held,  deceased,  to  recover  taxes 
alle^  to  have  been  collected  by  decedent  In 
his  lifetime,  and  nnaccoumed  for  to  the  coonty. 
From  a  Judgment  in  favor  of  plaintiffs,  defend- 
aota  apptiaL  AtQnned. 

RusseU  &  RItter.  for  appellants.  Oalbreatli 
&  Sean7,  for  appellees, 

CAMPBELL.  J.  In  1887.  John  Retd  was 
elected  coanty  treasnrer  of  La  Plata  county. 
During  hiB  term  of  office  be  collected  taxes  be- 
longlDg  to  the  county,  some  of  which  were  not 
accounted  for  by  him,  or  turned  over  to  the 
county  in  bis  behalf.  In  18Ua  be  died  Intes- 
tate, leaving  property  which  came  Into  the 
bauds  of  the  admlnlBtrators  of  bis  estate,  who 
were  appointed  and  qualified  as  such  to  Marcb 
of  that  year.  This  action  was  luatimted  by 
tbe  board  of  county  commissioners  in  January, 
181)2.  against  the  administrators  to  recover  the 
amount  of  taxes  belonging  to  the  county  not 
turned  over  to  it;  and  additional  relief  was 
prayed  that  the  Judgment  for  the  sum  found  to 
be  due  sliould  be  made  a  prefen^ed  claim 
against  the  property  that  had  come  Into  the 
hands  of  tbe  administrators,  upon  the  ground 
that  It  was,  in  part,  at  least,  the  proceeds  of 
tbe  trust  funds  of  the  county.  Upon  the  Brst 
trial  the  district  court  gave  Judgment  against 
the  admlniatraton  of  the  estate  for  the  amount 
found  to  be  due,  and  made  the  same  a  first 
lieu  upon  tbe  assets  ai  the  estate  then  under 
their  control.  Upon  an  appeal  to  tills  court 
from  that  Judgmrat  It  was  reversed  on  tbe 
ground  of  a  failure  in  tbe  proof  to  show  that 
any  of  the  trust  funds  wrongfully  converted 
by  the  treasurer  went  into  the  assets  that  came 
Into  the  hands  of  tbe  admiulstratora  Tbe 
opinion  Is  reported  In  19  Colo,  122,  34  Pac. 
763.  At  the  second  trial  the  district  court 
found  that  tbe  sum  of  $13,380.07  was  due  to 
the  county,  and  gave  Judgment  for  that  sum; 
but.  inasmuch  as  the  action  was  not  brought 
tutu  atter  tbe  expiration  of  more  than  ooe 
year  from  the  time  letters  of  administration 
were  granted.  It  was  adjud^  that  this  amount 
was  "to  be  recovered  and  paid  out  of  proper^ 
ty  belonging  to  the  estate  of  said  John  Reld, 
deceased,  wliich  has  not  been  Inventoried,  lo 
acciu'dance  with  the  provisions  of  sulMlivision 
4,  S  4780,  Mills'  Ann.  St."  From  this  Judg- 
ment the  administrators  have  appealed,  and 
seek  to  revise  it  tipon  two  principal  gnmnda. 


Tbe  section  of  the  statute  dted  provides  that 
all  demands  not  exhibited  In  the  county  court 
for  allowance  within  one  year  from  the  time 
letters  of  administration  are  granted  sh&ll  be 
forever  barred,  miless  snch  creditor  shall  And 
other  esute  of  the  deceased  not  Inventoried  or 
acconnted  for  by  the  admhdstrstor,  in  which 
esse  bis  claim  shall  be  paid  pro  rata  out  of 
mch  stdMiequently  discovered  estate.  Section 
4702,  MlUs*  AniL  St.  provides  that  creditors 
who  may  bring  their  actions  In  the  district 
court  at  any  time  within  one  year  from  the  is- 
Buing  of  letters  of  administration  shall  share 
In  the  proceeds  of  the  estate  in  the  same  man- 
ner as  if  snch  demand  had  been  ezblbited  hi 
the  county  court  within  the  same  tlme^ 

The  first  error  assigned  and  argued  la  that 
this  action  was  Instimted  to  eatablisb  a  trust, 
and  to  follow  tbe  trust  fnnds  belonging  to  the 
county  into  the  hands  of  the  administrators, 
and  to  compel  them  to  apptS  aueh  funds  to  the 
satisfaction  <tf  irialntllTs  Judgment,  before  sat- 
isfying any  other  claims  against  tbe  estate. 
Failing  la  this,  it  Is  said  that  the  conrt  lost 
Jurisdiction  to  proceed  fortber,  and  to  do  so 
would  change  tbe  character  of  the  action  from 
one  In  equity  into  an  ordinary  action  at  law 
for  the  recovery  of  a  money  Judgment.  This, 
howerer,  is  a  misconception  trf  the  dnracter  at 
tbe  action,  as  well  as  an  error  aa  to  tbe  scope 
and  effect  of  our  code  procedure.  If  the  facta 
set  forth  in  the  complaint  are  established  by 
the  evidence,  any  relief  to  which  the  plaintiff 
Is  entitled  should  be  givm  by  the.  court,  re- 
gardless of  the  i»«yer  for  relief.  Before  ttu 
court.  In  any  event,  could  estabUsb  a  lien.  It 
was  necessary  that  a  mon^  Judgment  should 
be  rendered.  Tbe  mere  fact  that  the  evi- 
dence does  not  warrant  the  court  !■  following 
the  trust  fund  and  Impressing  upon  it  a  lien 
does  not  preclude  it  from  rendering  a  Judg- 
ment against  tbe  defendants  for  such  sum  as 
It  may  find  to  be  due.  Kayser  v.  Maugham, 
8  Goto.  232.  6  Pac.  803;  Nevln  v.  Lulu  &  White 
Silver  Min.  Co.,  10  Colo.  3G7, 16  Pac.  SIL 

Tbe  otbo-  (d>Jectlon  is  tliat,  since  the  board 
did  not  begin  this  action  in  ttie  district  court, 
or  exhibit  its  claim  In  the  county  court,  within 
one  year  from  tbe  time  letters  of  administra- 
tion were  granted.  It  could  not  ttureafter  ane 
i^n  the  dalm  in  tbe  district  court,  but  must 
go  before  the  comity  court,  there  file  its  claim, 
and.  If  soccesaful  In  discovering  property  be- 
longing to  tbe  estate  not  then  Inventraled  or  ac- 
counted for,  the  county  court  may  allow  Its 
daim  to  be  paid  out  of  such  discovered  assets. 
We  tbiulL  tills  objection  not  tenable.  A  prop- 
er construction  of  the  sections  of  the  statute 
dted  is  tliat  claims  which  are  sued  upon  In  the 
district  court  within  tbe  year  stand  upon  an 
eqtul  footing  with  tlioae  filed  In  tbe  OMmty 
court  within  tbe  same  time,  and  that  actions 
on  claims  may.  Id  tbe  first  instance,  be  brouiii^i 
in  the  district  conrt  after  tbe  expiration  of  one 
year  (and  are  not  barred),  the  same  as  can 
claims  be  exhibited  in  the  county  court  aftei 
the  expiration  of  that  period;  hot  the  Judg 
ments  upon  such  claims  in  tbe  district  court 
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an  to  b«  aaHafled  the  same  as  are  claims  filed 
In  the  county  court  after  the  year,  viz.  out  of 
property  not  Inventoried  or  accounted  for  by  the 
administrators.  Id  the  case  of  Thorn  v.  Wat- 
son. S  GUman.  2tt,— a  case  similar  to  the  one 
at  bar,— the  supreme  court  of  Illinois,  In  con- 
struing a  section  of  their  statute  from  which 
ours  eeems  to  be  taken,  held  that  It  did  not 
prevent  the  bringing  of  an  action  at  any  dis- 
tance of  time,  provided  the  same  was  not  bar- 
red by  some  other  statute,  If  the  creditor  could 
discover  property  not  Inventoried  or  accounted 
for  by  the  administrator;  and  that  such  cred- 
itor had  the  right  to  have  his  claim  passed  up- 
on by  the  court,  and  recover  a  Judgment  pres- 
ently for  the  amount  due.  If  anything,  to  be 
satisfied  out  of  any  estate  that  might  be  found 
not  inventoried  or  accounted  for  by  the  ad- 
ministrator. The  doctrine  of  this  case  was 
followed  by  the  same  court  in  the  cases  of  Judy 
V.  Kelley,  11  111.  2H;  Bradford  v.  Jones,  17 
lU.  93;  Peacock  v.  Haven,  22  1\L  23;  Rosen- 
thflj  V.  Magee,  41  III.  370.  These  cases  are  au- 
thority for  the  proposition  that,  although  the 
claim  of  the  creditor  Is  not  sued  upon  In  the 
district  court  within  the  year,  neverthelesB  the 
same  is  not  thereby  barred.  The  only  effect 
of  such  failure  to  sue  within  that  time  Is  that 
the  creditor  is  deprived  of  the  right  to  a  dis- 
tributive shore  In  ttie  Inventoried  assets.  The 
■utt  may  proceed  to  Judgment,  which,  however, 
must  be  special  In  ctiaracter.  and  limited,  as 
tD  the  Judgment  here  reviewed,  to  a  satisfac- 
tion out  of  unlnventorled  property  of  the  es- 
tate. Perceiving  no  error  in  the  record,  the 
lodgment  below  la  affirmed.  Affirmed. 


BROWN  et  al.  T.  CHALLIS. 
<Siq>reoie  Court  of  Colorado.    Oct  5,  1806.) 
Bbthospbctivb  Laws— Pahtitiom  or  Minino 

PftOPERTT. 

The  act  of  April  8,  1898,  amending  Mills' 
Ann.  St.  I  3346.  reiatiiig  to  the  partition  or  sale, 
U  pardtloa  cannot  be  had,  of  lands  held  in  ten- 
ancy la  common  or  ^int  tenancy,  eta,  and  declar- 
ing that  the  provisions  of  that  Bection  shall  not 
apply  to  lode  mine*  or  lode-mining  claims  when 
it  imienrB  that  the  propert?  canoot  be  partitioned 
without  prejudice  to  the  owners,  is  proMpective 
merely,  and  does  not  affect  actions  for  the  parti- 
tion of  property  commeoced  before  the  passage  at 
«ncb  act 

Krror  to  district  court,  Onnnison  connty. 

Action  by  Qeorge  T.  Ohallls  against  James 
P.  Brown  and  others  for  the  partition  of  a 
mining  claim.  From  an  order  directing  a  sale 
of  the  property  and  a  division  of  the  proceeds 
amoni;  the  owners^  the  defendants  bring  «r 
Tor.  Affirmed. 

This  action  wu  commenced  by  George  T. 
ChaUIs,  defendant  In  error,  against  plalntllb 
In  error,  for  the  partition  of  tiie  Iron  Dnke 
Lode-Mlnlng  Claim,  situate  In  Elk  mining  dis- 
trict, Gunnison  county,  Colo.  At  the  time  the 
action  waa  Inatltuted,  the  following  statute 
waa  In  force:  "When  any  lands,  tenements 
or  heredltamenta  shall  be  hdd  In  Joint  t^Qnk^- 
cy,  toumcr  In  common     ooparcenarf,  ivbeth- 


er  such  right  or  title  be  derived  by  purchase,  de- 
vise or  descent,  or  whether  any,  all  or  a  port 
of  such  claimants  be  of  full  age.  or  minors,  It 
shall  be  lawful  for  one  or  mure  of  the  i>er- 
Bons  interested,  by  themselves,  if  of  full  age, 
or  1^  their  guardians.  If  minors,  to  present  to 
the  district  court  of  the  county'  where  such 
lands  or  leupitients  He;  or  where  the  lands  and 
tenements  He  In  different  coimties.  In  the  dis- 
trict court  of  the  county  In  which  the  major 
part  of  such  lands  lie;  but  If  the  major  part 
of  such  lands  do  not  lie  In  any  one  county, 
then  to  the  district  court  of  any  county  in 
which  any  of  such  lands  lie,  their  petition 
praying  for  a  division  and  partition  of  such 
premises,  according  to  the  reepecttre  rights  of 
the  parties  Interested  therein,  and  for  a  sale 
thereof,  if  It  shaQ  appear  that  partition  can 
□ot  be  made  without  great  prejudice  to  tba 
owners."  Mills'  Ann.  St.  S  3348.  While  the 
action  was  pending,  and  before  Jadgment,  vis. 
April  8, 1893,  the  forcing  section  was  amend- 
ed by  adding  the  following:  "Provided,  that 
the  provisions  of  this  act  shall  not  apply  to 
lode  mines,  or  lode  mining  claims,  or  to  mining 
property  where  the  commissioners  appointed 
the  court  report  that  the  same  cannot  be 
partitioned  consistently  with  the  Interests  ot 
the  estate,  or  without  great  prejudice  to  th« 
owners."  Sess.  Lavs  1888.  p.  35a  It  Is  ad< 
mitted  that  the  parties  to  the  suit,  plaintiff  and 
defendants,  were  tenants  In  common  In  tbe 
Iron  Duke  Lode-Mlntng  Claim.  It  Is  furtbn 
admitted  that  the  premises  cannot  be  parti- 
tioned without  great  prejudice  to  the  owners. 
The  court  thereupon  ordered  a  sale  of  the 
property,  and  a  division  of  the  pnKeeds  be- 
tween the  owners. 

The  followliK  provisions  of  the  constitution 
and  statutes  are  referred  to  In  the  opinion: 

"That  no  ex  post  facto  law.  nor  law  impair- 
ing the  oWlgfitlon  of  contracts,  or  retrospective 
In  Its  operation,  or  making  any  Irrevocable 
grant  of  special  prlrileces.  franchisee  or  im- 
munities, shall  be  passed  by  the  geneml  as- 
sembly." Bill  of  nights,  S  11. 

"Section  1.  That  chapter  101  of  the  General 
Statutes  of  the  state  of  Colorado,  entitled  "Stat- 
utes.* be  amended  by  adding  thereto  tbe  fOl- 
lowfng  section,  which  shall  stand  as  spctUn 
6:  Sec.  e.  The  repeal,  revision,  amendmoit 
or  consolidation  of  any  statnte,  or  nart  ot  a 
atfttnte,  or  sectkm  or  part  of  a  section  of  aof 
stntnte  shall  not  have  the  effect  to  relmse, 
extinguish,  alter,  modify  or  change  In  wbtde  or 
In  part  any  penalty,  forfeiture,  or  liability, 
either  dvll  or  criminal,  which  shall  have  been 
Incurred  under  such  statute,  unless  the  re- 
pealing, revising,  amending  or  consolidating 
act  shall  so  expressly  provide;  and  snob  stat- 
ute or  part  of  a  statute,  or  section  or  part  of 
a  section  of  a  statute  so  repealed,  amendi>d  or 
revised,  shall  be  treated  and  held  as  still  re- 
maining In  force  fbr  tbe  purpose  of  sustaining 
any  ^nd  all  proper  actions,  suits,  proceedinga 
and  prosecutions,  as  well  criminal  as  c4vU,  for 
the  enforcemoit  of  such  penalty,  forfeiture 
or  liability,  aa  well  as  fgr  the  purpose  of  sun- 
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talDlng  any  judgment,  decree  or  order  which 
can  or  may  be  rendered,  entered  or  made  In 
such  actions,  BultB,  proceedings  or  prosecutions 
Imposing,  Inflicting  or  declaring  such  penalty, 
forfeltnre  or  UablUty."  Seaa.  Laws  1881»  p. 
366. 

Thomas  O.  Brovn,  for  plalntUb  In  error.  S. 
D.  Onunp,  for  defendant  In  error. 

HAYT.  0.  J.  (after  stating  the  facts).  The 
right  of  the  district  court  to  order  a  sale  of 
mining  property  under  the  statute,  where  it 
cannot  be  partitioned  without  great  prejudice 
to  the  owners.  In  a  cause  commenced  before 
the  adoption  of  the  amendment  of  1893,  is  the 
single  question  presented  by  this  record.  It 
Is  admitted  that  If  the  prorlso  of  April  8,  1893, 
which  in  terms  prohibits  the  sale  of  mlnhig 
property  In  a  partition  proceeding,  applies  to 
this  case,  then  the  Judgment  of  the  district 
court  Is  erroneous,  and  must  be  reversed.  Ap- 
pellants  claim  that  the  act  in  questlou  aCFects 
merely  the  remedy,  and  Is,  therefore,  not  ob- 
noxkms  to  the  constitutional  provision.  The 
action  having  been  commenced  prior  to  the 
passage  of  the  act,  the  district  court  held  that 
the  amendment  did  not  govern,  but  that  the 
cause  of  action  was  protected  by  the  provi- 
sion of  the  bill  of  rights  Inhibiting  retrospec- 
tive legislation.  Retrospective  legislation  has 
always  been  condemned  by  the  courts  as  un- 
fair and  prejudicial,  so  that.  In  the  absence  of 
any  constitutional  restriction,  the  courts  have 
univereally  construed  all  legislation  aa  pro- 
spective only  In  Its  operation,  unless  by  the 
plain  and  positive  language  of  the  act  an  in- 
tent was  manifest  to  make  tta  provlakHis  retro- 
spective. Aa  this  ruling  of  the  courts  was 
founded  upon  the  pbUnest  prtaudpleB  of  na^ 
oral  justice,  It  has  been  extended,  and  giv- 
en a  place  In  the  constltutlona  of  several 
of  the  states,  including  Colorado.  These  con- 
stitutional luovisloig,  altlMUf^  couched  In 
Bomewhat  different  phraseology,  aim  at  the 
same  evils,  and  are  substantially  alike.  They 
have  been  before  the  comrta  for  consideration 
In  numeroOB  Instances,  and,  aa  a  result  of  the 
deddona,  the  role  has  become  fixed,  which, 
on  tiie  one  hand,  denlea  tbe  rls^t  of  the  leg- 
Mature  to  create  a  new  ground  for  the  sup- 
port of  an  existing  canae  of  actl<ni,  or  to  take 
away  any  l^d  defense  to  such  action,  while, 
on  the  other,  any  ground  upon  which  an  ac- 
tion Is  tonnded  cannot  be  annulled,  or  any  new 
bar  thereto  created.  Hallway  Go.  v.  Wood- 
ward, 4  Cola  162;  Froidi  t.  Deane,  19  Colo. 
504,  S6  Fac.  609;  Rich  v.  Flanders,  80  N.  H. 
847;  Kent  v.  Gray.  S&  N.  H.  S76;  De  Cordova 
T.  Gtty  of  Galveston,  4  Tex.  470.  Mining 
property,  from  Its  very  nature,  is  not,  as  a  rule, 
susceptible  of  partition.  Tbe  ores  are  un- 
ereaty  distributed,  while  the  values  are  purely 
conjectural  until  tested  by  extended  develop- 
ment and  careful  tests,  which  can  only  be  ob- 


tained as  the  result  of  a  vast  expenditure  of 
money  and  time;  so  that  it  is  known  In  ad- 
vance of  bringing  suit  for  itartltlon  that  tbe 
only  feasible  relief  that  can  be  awarded  Is  a 
decree  for  the  sale  of  the  property.  Take 
away  this  relief,  and  no  cause  of  action  can 
be  malntiUlned.  Tills  Is  not  a  case  where  a 
substantial  remedy  has  been  left  under  the 
statute,  but  where  the  nature  and  extent  of 
such  remedy  has  beea  abridged;  for.  If  we 
give  the  statute  the  construction  contended  for 
by  appellants,  no  relief  whatsoever  can  be  had. 
But  the  action  must  be  dismissed,  altbou^  a 
perfect  right  of  action  existed  at  tbe  time  the 
proceeding  was  Instituted.  Of  such  a  statute, 
in  Kent  v.  Gray,  53  N.  H.  579,  It  is  said:  "A 
statute  aboUsblng  the  action  of  assumpsit,  and 
substituting  for  It  the  action  of  debt,  might  be 
applied,  without  Injustice,  to  exlsttos  causes 
of  action  not  In  suit;  but  it  could  not  be  con- 
stitutionally applied  to  oppress  a  plalntlCF  Is  a 
pending  suit  In  assumpsit  Having  Incurred 
expense  In  bringing  a  pnq;>er  suit,  and  pursu- 
ing a  remedy  provided  by  law,  it  would  be  un- 
just to  turn  him  out  of  court,  render  a  judg- 
ment against  him  for  the  defendant's  costs, 
and  leave  him  to  another  remedy,  in  the  pur- 
suit of  which  he  might  again  be  defeated  in 
tbe  same  manner  by  another  statute.  In  one 
sense,  such  legislation  would  affect  the  remedy 
only;  but,  in  the  constitutional  sense,  It  would 
be  retrospective,  Injurious,  oppressive,  and  un- 
just, and  therefore  unconstitutional;  and  It  is 
not  apparent  how  the  constitutional  sense,  in 
such  a  case,  would  be  dncidated  by  a  dtstlnc- 
tton  between  a  right  and  a  remedy.  The  in- 
justice would  be  manifest,  aud  tbe  test  g^ven 
by  the  bill  of  rlgbts  Is,  not  the  dlsthiction  be- 
tween right  and  remedy,  but  the  distlnctl<m 
between  right  and  wrong.  On  other  subjects 
the  ground  of  judicial  declsltm  la  not  ordinarily 
understood  to  be  so  broad  aa  the  general  prin- 
ciples of  justice,  bnt,  on  this  subject  of  retzo- 
spectlve  legislation,  those  principles  are  the 
constitntlonal  ground  anq>ly  anroorted  by  ttw 
authorities."  It  la  Idle  to  attcooitt  to  draw  a 
distinction  In  law  between  a  right  which  does 
not  exist  and  one  that  cannot  be  eoforoed. 
Bight  and  remedy  are  reciprocal.  Take  away 
a  plaltttlfl'a  remedy,  and  you  deatray  tbe  value 
of  talB  right.  A  constitutional  InhlUtloD  goes 
to  tbe  substance  of  tbe  evil,  not  tbe  shaAiw. 
This  was  evidently  the  view  talnn  by  the  dis- 
trict court,  and  Its  judgment  must  be  upheld 
upon  constitntlonal  grounds,  without  reference 
to  the  saving  act  of  1893.  This  statute  aj^tean 
to  have  been  largely  copied  from  the  Revised 
Statutes  of  the  United  States.  Originally,  tt 
applied  to  criminal  cases  only;  bat,  aa  adopt- 
ed by  our  l^^slature.  It  embraces  ctvfl  aa  well 
as  criminal  matters.  See  U.  8.  v.  Reldngo-, 
128  U.  8.  898,  8  Sup.  Ot.  00.  As  ttie  judgment 
of  the  district  court  must  be  upheld  upon  otot- 
stltutkmal  grounds,  the  effect  at  this  act  will 
not  be  determined.  Judgment  afflzmed. 
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PEOPLE  ex  rel.  McGAFFEY  et  al.  t.  DIS- 
TRICT COURT  OF  ARAPAHOB 
COUNTY  et  aL 

(BiQcemt  Oomt  of  CokHBdo.    Oct  14,  18B6.) 

COB0nTtmo:(AL  Law  — Statutb  Fassbd  at  8pb>- 
mU.  SCSSIOK  —  OOTBRKOB'S  Proolamatioh  — 
BLBOTION8  — CbRTIFICATIOK  OT  NOMIKAIIOH8  — 

Jdbudictiok  or  District  Codrt. 

1.  Under  Ooiut  art  ^  8  9,  prorlding  that  the 
coremor  mar  conTene  the  legislature  in  special 
Motion  bv  proclamation  atating  the  purpose  there- 
of, bat  that  soch  seasioD  shall  transact  no  busl- 
neea  other  than  that  specifically  designated  there- 
in, a  proclamation  calling  a  special  session,  and 
Miriing  as  one  CKf  the  objects  *to  enact  that  the 
law  relating  to  elections,  etc,  be  amended  so  as 
to  proTlde,'*^  mentioning  in  detail  the  amendments 
denred,  submitted  the  whole  subject-matter  to 
the  legislature,  rendering  valid  an  amendment  re- 
lating to  the  Jurisdiction  of  the  district  court  to 
determine  controversi»  arising  between  offidals 
charged  with  the  duties  under  the  election  lawi 
and  any  candidate  or  the  officers  or  representa- 
tives  of  any  political  party,  even  though  such 
amendment  was  not  specifically  named  in  the 
proclamation. 

2.  Two  facttou  of  the  Fec^'a  party  of  Oolo- 
mdo  held  aepanta  conveatlona,  one  at  Denr^ 
and  one  at  Poeblo.  each  claiming  to  be  the  gen- 
nine  conTentioo  of  the  party.  Both  conventions 
adopted  the  same  emUem,  and  nominated  tickets. 
The  aecretaiy  of  state  decided  that  the  ticket 
nominated  at  Denver  was  the  regnlar  Pecraie's 
party  ticket,  and  entitled  to  use  the  emblem 
named,  to  the  exclusion  of  tiie  other.  Thereupon 
the  representatives  of  the  Pnebk>  convention  made 
triplication  to  the  district  court  for  an  order  di- 
recting the  secretary  of  state  to  certify  the  ticket 
nominated  at  Pueblo  as  the  regular  People's  party 
ticket,  giving  to  anch  party  the  emblem  chosen. 
Held,  that  this  was  a  controversy  between  an 
official  charged  with  a  duty  undw  the  election 
laws  and  the  representatives  of  a  political  par- 
ty, within  the  the  meaning  of  Act  1894,  amend- 
ing the  election  law,  and  giving  to  the  district 
court  jarisdiction  of  such  controversies. 

AppllcatioD  by  A.  B.  McOaff^  and  others  for 
m  writ  of  problbltlMi  directed  to  the  district 
eoort  of  Aiapaboe  cotmty  and  others.  Writ 
denied. 

Thla  action  grows  out  of  a  contest  between 
two  factions,  each  claiming  the  right  to  file 
nomlnatioQfl  of  and  for  the  People's  party,  and 
to  use  the  emblem  of  that  party,  to  wit,  the  de- 
vice known  as  the  "Cottage  Hoiije.**  Each  par- 
ty claims  that  It  constitutes  the  only  genuine 
People's  party;  one  convention  having  m&t  in 
the  dty  of  Denver,  on  September  7,  1896,  and 
the  ottKr  In  the  city  of  Pueblo,  two  days  later. 
The  contest  originally  arose  before  the  secretary 
of  state,  who  decided  In  t&vor  of  the  list  of 
nominee  nominated  at  Denver,  and  that  the 
ticket  so  nominated  was  entitied  to  use  the 
"Cottage  Home"  emblem.  Prmn  the  secretary 
of  state  the  matter  was  carried  into  the  dis- 
trict court  of  Arapahoe  county.  That  court, 
upon  a  final  hearing,  dedded  In  favor  of  the 
ticket  nominated  at  Pueblo,  and  against  the 
ticket  ntKnlnated  In  Denver,  and  directed  the 
secretary  of  state  to  certify  only  the  former  of 
the  two  tickets  upon  the  official  ballots,  giving 
to  such  ticket  the  emblem  and  name  of  the 
People's  party.  The  unsuccessful  party  now 
applies  to  this  court  for  &  writ  of  prohibition  to 


restrain  tbe  district  coort  from  carrylne  Into 
effect  Its  Judgment 

Alexander  Stewart  and  George  W.  Taylor, 
for  relators.  Patterstm,  Richardson  A  Hawk- 
ins and  W.  J.  Tbotnaa,  for  respondents. 

PER  CURIAM.  1^  Jiiriadk!tion  of  the  dis- 
trict court  to  entertain  the  proceeding  Inatitnted 
befbre  It  la  alone  challenged  In  fbSa  proceeding. 
The  merits  of  tbe  controversy  between  the  two 
contending  factions  of  tbe  PopnUst  party  are, 
tbraefore,  In  no  manner  before  this  court.  If 
tbe  district  court  bad  JurisdlcUm,  Its  Judgment 
la  conclusive  upon  the  parties  nntn  set  aside  or 
modified  upon  review  I9  appeal  or  writ  of  error. 
Such  a  review  ts  not  here  sought.  Tbe  Juris- 
diction of  the  district  court  la.  however,  attack- 
ed upon  two  grounds:  (1)  Tbe  act  lelled  upm 
to  siqiport  tbe  Jurisdiction  having  been  passed 
at  the  special  1804  session  of  the  legislature.  It 
Is  dfthned  It  Is  void,  and  of  no  force  or  effect, 
because  not  embraced  within  the  can  by  the 
governor  for  such  i3)eclal  session.  (2)  The  sec- 
ond claim  Is  that  tiie  act.  If  constitational,  con- 
fers I^>on  the  courts  named  tbra^  Jurisdiction 
to  hear  and  determine  only  such  matten  as  the 
secretary  might  have  determined  In  tbe  first 
Instance,  to  wtt,  matters  of  form;  and  not  such 
a  controversy  as  was  raised  by  the  [dea^ngs, 
and  vras,  In  fact,  determined  by  tiie  Judgment  of 
tiie  district  court.  In  support  of  the  first 
ground,  section  9,  art  4,  of  the  state  constitu- 
tion la  relied  upon.  It  reads:  "Sec.  9.  Tbe 
governor  may,  on  extraordinary  occasions,  con- 
vene the  general  aasonbly  by  proclamation,  stat- 
ing therein  the  purptwe  for  which  it  is  to  assem- 
ble, but  at  such  qiedal  session  no  business  shall 
be  transacted  other  than  that  specifically  named 
In  the  proclamation."  The  call  fbr  the  special 
session  of  tbe  legislature  In  1894  Issued  in  pur- 
suance of  tbe  foregoing  constitutional  provision 
contained,  among  other  subjects  submitted  for 
legislation,  the  following:  "29.  To  enact  that 
tbe  law  In  relation  to  elections,  etc.,  In  this 
state,  known  as  the  'Australian  Ballot  Law,'  be 
amended  so  as  to  provide."  This  Is  followed  by 
paragraphs  designating  In  detail  the  amend- 
ments which  the  executive  desired  tbe  legisla- 
ture to  make.  The  governor,  by  specially  desig- 
nating In  tbe  prcKdamation  convening  the  gen- 
eral assembly,  as  one  of  the  subjects  of  legisla- 
tion, the  law  In  relation  to  elections,  etc.,  in 
this  state,  known  as  tbe  "Australian  Ballot 
Law,"  for  amendment,  must  be  held  to  have 
submitted  the  whole  subject-matter  of  such  act 
for  l^lslatlve  action  thereon.  He  had  no  more 
authority  to  go  further  than  this,  and  specify 
the  particular  character  of  tbe  amendments 
that  were  to  be  voted  upon,  than  he  would  have 
had  to  have  prepared  the  bills,  and  attached 
thom  to  his  call,  and  directed  the  legiskiture  to 
have  passed  or  rejected  the  same,  without 
amendment.  Such  stieclfic  instructions  can,  at 
best,  be  regarded  as  advisory  only,  and  not  as 
limiting  the  character  of  l^slation  that  mi^t 
be  had  upon  the  general  subject  of  tbe  Austra- 
lian ballot  law.  In  re  Governor's  Proclama- 
tion, 19  Colo.  333,  35  Pac.  530. 
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The  second  ol)Jectfon  urged  to  the  Jurlsdlc- 
tioD  of  the  district  court  calls  for  a  determioa- 
tioD  of  the  force  and  effect  of  the  amendment 
to  the  Australian  ballot  law  made  at  the  spe- 
cial seesloiL  In  order  that  vre  may  pass  In* 
telllgently  npon  this  amendment,  It  will  be  nec- 
essary to  consider  the  state  of  the  law  prior 
thereto,  and  the  defects.  If  any,  which  the  leg- 
islature had  In  mind  at  the  time  of  maklug 
the  change.  What  Is  known  as  the  "Austra- 
lian Ballot  Iaw"  was  adopted  by  the  Eighth 
general  assembly  of  the  state  of  Colorado,  In 
the  year  1891.  While  the  act  In  Its  main 
features  follows  the  AustraUan  ballot  system 
In  force  ^sewhere,  some  new  provisions  are  In- 
serted, while  others  are  modified  In  many  es- 
sential particulars.  Soon  after  the  talcing  ef- 
fect of  the  act,  controversies  arose  with  refer- 
ence to  the  proper  construction  to  be  placed  up- 
on certain  portlims  of  the  statute.  The  case 
of  People  T.  District  Court,  18  Colo.  26,  31  Pac 
330,  was  a  contest  between  rival  factions  of  a 
iwlltical  party;  but  In  this  case  the  two  con- 
tendlng  tactions  are  claiming  the  same  emblem, 
while  In  the  case  reported  In  18  Colo.,  31  Pac., 
different  emblems  were  adopted.  In  that  case 
It  was  held,  after  careful  consideration,  that 
the  controversy  presented  waa  not  one  con- 
templated by  the  legislature  at  the  time  of  the 
passage  of  the  act,  and  therefore  not  provided 
for;  that  under  the  law  aa  It  then  existed 
neither  the  secretary  of  state  nor  the  courts 
were  empowered  to  determine  as  between  two 
contending  factions  of  a  political  party,  which. 
If  either,  was  entitled  to  represent  such  party. 
In  passing  upon  that  case  the  court  plainly  in- 
timated that  additional  legislation  was  neces- 
sary In  order  that  the  full  beneflts  of  ballot  re- 
form might  be  secured.  This  Is  apparent  from 
the  following  extracts,  taken  from  the  opinion: 
"Here  we  have  to  deal  with  two  conventions, 
each  claiming  the  right  to  r^resent  the  same 
political  party.  The  act  Itself  will  be  searched 
In  vain  for  any  provision  for  such  a  contingen- 
cy. It  was  not  contemplated  by  the  legisla- 
ture, and  therefore  not  provided  for.  It  should 
not  be  a  matter  of  surprise  that  the  act,  as 
originally  passed,  Is  not  perfect  In  all  par- 
ticulars. The  beneficent  laws  of  the  world 
have  grown  with  time,  as  the  result  of  experi- 
ment and  amendment  • .  •  •  Our  conclu- 
sion is  that  under  the  circumstances  disclosed 
by  this  recOTd,  neither  the  secretary 'of  state 
nor  the  courts  are  called  upon  to  decide  which 
•of  the  two  rival  conventions  was  entitled  to 
act  for  the  Democratic  party  of  Colorado. 
Until  some  statute  clothes  some  tribunal  with 
such  power,  the  matter  should,  In  our  Judg- 
ment, be  left  for  adjustment  elsewhere."  The 
statute  prohibits  the  use  of  the  same  emblein 
for  two  sets  of  nominations.  The  Imiwrtance 
of  a  strict  euforceinent  of  this  provision  arises 
from  another  provision  of  the  act,  to  the  effect 
that  the  voter  may  vote  for  a  whole  set  of 
Dominations  by  placing  a  cross  upon  the  offi- 
cial ballot  opposite  the  emblem  of  the  party 
making  such  nominations,  and  depositing  the 
,same  In  the  ballot  box.    A  cross  opposite 
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emblem  used  In  common  by  two  parties  woaM 
necessitate  the  rejection  of  the  ballot,  for  the 
reason  that  the  intent  of  the  voter  could  not 
be  ascertained.  Consequently,  where,  as  here, 
the  emblem  Is  In  controversy  between  two 
factions,  unless  8<xne  officer,  board,  or  tribo- 
nal  Is  authorized  to  settle  such  dispute,  the 
beneficent  provisions  of  the  act  would  be  de- 
feated. By  keeping  In  mtnd  these  facts,  we 
shall  be  greatly  aided  In  Interpretlne  the 
amendment  of  1894,  under  which  the  district 
court  acted  In  assuming  Jurisdiction  of  the 
present  controversy.  This  amendment  reads 
as  follows:  "Whe&evw  any  controversy  shall 
arise  between  any  otflcial  charged  with  any 
duty  or  function  under  this  act,  and  any  can- 
didate, or  the  officers  or  representatives  of  any 
political  party,  or  persona  who  have  made  nom- 
inations, upon  the  filing  of  a  petition  by  any 
such  official  or  persons,  setting  forth  In  concise 
form  the  nature  of  such  controversy  and  the 
relief  sought,  which  petition  shall  be  under 
oath.  It  shall  be  the  duty  at  such  court,  or  the 
Judge  thereof  in  vacation,  to  Issue  an  order 
commanding  the  respondent  In  such  petition  to 
be  and  appear  before  the  court  or  Judge,  and 
answer  under  oath  to  such  petition;  and  It 
shall  be  the  duty  of  the  court  or  judge  to  sum- 
marily hear  and  dispose  of  any  such  tesnes, 
with  a  view  of  obtaining  a  substantial  compli- 
ance with  the  provisions  of  this  act  by  the  pai^ 
ties  to  such  controversy,  and  to  make  and  enter 
orders  and  Judgments,  and  Issue  the  writ  of 
process  of  such  court,  to  enforce  all  such  orders 
and  Judgments.  The  prorlslons  of  this  act 
shall  be  liberally  construed,  so  as  to  carry  out 
the  Intent  of  this  act,  and  of  political  parties, 
nominees  and  others,  in  proceedings  under  this 
act"  Laws  1894,  p.  65.  The  contention  of 
petitioners  is  that  this  act  was  not  Intended 
to  clothe  any  trtbunal,  such  as  the  district 
court,  with  power  to  hear  and  decide  which  of 
two  rival  conventiotui  was  entitled  to  act  for  a 
given  political  party.  The  argimient  In  sup- 
port of  this  contention  Is  based  upon  the  let- 
ter of  the  amendment.  It  Is  ui^ed  that  the 
controversy  here  Is  not  one  that  the  secretary 
of  state  is  given  power  to  determine,  for  the 
reason  that  It  la  not  a  controversy  Ijetween  any 
official  charged  with  any  duty  or  function,  and 
any  candidate,  etc.,  and,  therefore,  not  em- 
braced within  the  amendment  The  secre- 
tary, In  this  case,  has  assumed  Jurisdiction, 
and  has.  In  fact,  decided  the  conrrover^; 
and,  being  about  to  carry  into  effect  bis 
Judgment  by  excluding  one  ticket  from  the  olll- 
clal  ballot,  and  by  awarding  the  "Cottage 
Home"  emblem  to  the  ticket  nominated  at  Den- 
ver, the  claim  now  advanced  by  his  counsel  to 
defeat  the  Jurisdiction  of  the  district  court, 
upon  the  ground  that  the  action  of  the  secre- 
tary of  state  was  had  upon  a  matter  over 
which  he  had  no  Jurisdiction,  cannot  be  allow- 
ed to  prevail.  Skinner  v.  Beshoar,  2  Colo. 
383-387.  The  defeated  party  applied  to  the 
ril8trlct  court  for  relief,  challenging  the  aa- 
thoriiy  of  the  secretaiy  to  decide  the  cootro- 
yei-ty;  and  also  contesting  his  decision  v^a 
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tbe  mertta.  We  are  unanlmouBly  of  the  o^a- 
ioD  tbat  tbts  constituted  aucb  a  conti-ovenv 
SI  tB  embraced  within  the  amendmeut  of  1894, 
and  over  wblch  the  district  court  la  given  ]url»- 
dictlon  tiy  the  express  letter  of  the  statute. 
Horeonr,  tbe  statute  being  remedial  In  char- 
acter, it  most  be  lihemUy  construed.  In  order 
ttitt  the  Intent  maj  be  gtven  effect.  Tbe  In- 
tent of  tbe  legtslature.  expressed  In  tbe  amend- 
mmt.  In  glTing  tbe  district  court  Jurisdiction, 
was  for  the  purpose  of  enfordng  by  the  courts 
a  "substantial  compliance  with  tbe  prorlslona 
of  this  act  by  the  parties  to  such  controrersy." 
It  is  manifest  tbat  tbe  constniction  now  con- 
tended for  by  relator  would  dtfeat  the  rety 
purpose  of.  tbe  act.  If  adopted.  Upon  tbe  rec- 
ord presented  oar  ooocluslon  ia,  tbat  tbe  dis- 
trict court  had  Jurisdiction  to  entertain  tbe 
cause,  and  determine  the~  controrer^.  The 
writ  ci  prohibition  must,  tber^ore.  be  denied, 
and  tbe  proceeding  dismissed.   Writ  dmled. 


CHRIST  T.  FLANNAGAN  et  aL 

(Supreme  Court  of  Colorado.    Oct  15,  1896.) 

jCTMSPumoM— Wait— — KxsCTmoii— ttii.a  ■ 
Vauditt. 

1.  Defendant  after  a  diaiifce  of  venae  has  been 
granted,  by  pKHxeding  to  trial  withoat  objection, 
waives  any  question  to  tbe  jurisdiction,  due  to 
tbe  order  for  diaoKe  of  venue. 

2.  A  sale  on  execution  sued  oat  by  the  asfiifcnee 
of  the  jadgment  without  revival  of  the  jadgment 
after  tbe  death  of  the  judginMit  ctedHw,  is  not 
void. 

3.  The  ftiet  that  an  eTecotion  was  issued 
against  a  deceased  defendant  and  another  does 
not  render  void  the  sale  therennder  of  his  co-de- 
fendant's land,  both  defendanta  having  been 
jointly  liable. 

Error  to  district  court.  El  Paso  county. 

Action  by  George  Christ  against  Frank 
Flannagan  and  another.  There  was  a  Judg- 
nent  for  defendants,  and  plaintiff  brings  er- 
ror. Affirmed, 

This  actloit  waa  Instltoted  tgr  plaintiff  In  error 
flCalnst  tbe  defendants  in  error  to  remove  an 
aSesKl  cknid  from  the  title  to  certain  lots  In 
Colorado  City.  Bl  Paso  ooimty,  Colo.  There 
la  no  dispute  In  reference  to  the  facta,  which 
are  aa  fcdlows:  Id  UfT5>a  Judgment  was  duly 
randnred  In  one  ot  the  Justice  conrte  of  £1 
Paso  county  In  favor  of  B.  T.  Ctdton  and 
against  one  Fred  Holderer  for  tbe  sum  of 
9S9a  Prom  tbis  Judgment  an  appeal  was 
duly  taken  to  tiie  district  court  of  El  Paao 
county,  tbe  sureties  upon  tbe  appeal  bond 
Mng  Geo^  Cbrist,  plaintiff  In  error,  and 
one  F.  X.  Roman.  While  tbe  case  was  pend- 
ing In  the  district  eomt,  an  order  waa  made 
and  entered  of  record,  upon  appllcatlmn  of 
the  defendant  changing  tbe  venue  to  tbe  dis- 
trict conrt  of  PneUo  county.  Tbls  order 
does  not  ai^)ear  to  have  been  set  aside,  but 
afterwards  all  parties  appeared  In  the  die- 
tlfct  court,  and  a  trial  upon  tbe  merits  was 
liad,  resulting  in  a  venUct  against  the  de* 
fendant  Htdderer  for  the  same  amount  as 
rb*  lodgment  rendered  h^  tbe  Jtistlce  ot 


tbe  peace.  Upon  this  verdict  a  Judgment 
was  duly  rendered  in  tbe  mouth  of  Novem- 
ber, 1876.  against  tbe  defendant  and  tbe 
sureties  up<Hi  his  appeal  bond.  To  enforce 
tbls  Judgment  several  alias  and  plurles  exe- 
cutions were  Issued,  but  nothing  was  collect- 
ed thereon.  Tbe  judgment  waa  thereafter 
duly  assigned  to  E.  A.  Colbum  and  Prank 
Flannagan.  After  such  aeslgnment,  both  Col- 
ton  and  Rmnan  died,  the  evidence  not  d^- 
nltely  showing  the  date  of  sucb  deaths,  or 
of  either  of  them.  After  tbe  death  of  Ool- 
ton  and  Roman,  an  «ecatlon  was  sued  out 
In  tbe  name  of  B.  T.  Colton,  plaintiff,  against 
all  the  defendants,  including  Roman.  Upon 
tbls  execution  tbe  property  in  controversy 
was  levied  upon  and  sold  as  the  property  of 
plaintiff  in  erroT.  The  defendants  now  claim 
title  by  reason  of  tbls  Judicial  salfc  Soon 
thereafter  this  action  was  commenced  by 
Cbrist  to  quiet  title  to  tbe  pnverty  bi  con- 
troversy. Up«k  these  facts  a  decree  was 
ottered  In  tevor  of  tbe  purchasers.  To  re- 
verse this  deeree  tbe  esuse  Is  brought  bere 
upon  error. 

William  Harrison  and  J.  K.  Vanatta.  for 
plaintiff  In  error.  George  W.  Musser  and  0. 
H.  Dudlf^,  for  defendants  In  error. 

HATT,  a  J.  <kfter  statlnff  the  fteU).  Up- 
oa  tbls  record  tbree  questions  are  presented: 
First  Did  the  district  conrt  of  El  Paso  coun- 
ty bare  Jurisdiction  to  proceed  to  Judjonent 
lu  tbe  original  cause  aftn-  having  granted 
defendants'  application  for  a  change  of  val- 
ue wltiiout  a  fOrmsl  order  setting  the  same 
aside?  Second.  Plalntitr,  Colton,  having 
died  prlw  to  tbe  Issuance  of  Oie  execution 
upon  wbl<HB  the  property  was  sold,  was  sucb 
executton  and  sale  voidY  Third.  Rcanan, 
one  of  the  Judgment  debtors,  having  died  be- 
fore sucb  execution  was  Issued,  did  tbe  fact 
that  tbe  same  was  Issued  vrlth  bis  name  as 
one  ot  the  defendants  render  rold  tbe  sale 
of  his  co-defendanf  s  pruperty  tbneunder? 

Tbe  original  action  was  an  action  of  trea- 
pass,  transltoiy  In  character.  It  Is  undis- 
puted tbat  the  district  court  of  El  Paso  coun- 
ty bad  Jurisdiction  of  tbe  subject-matter.  A 
number  of  authorities  have  been  dted  to 
show  that  Jurisdiction  over  the  subject-mat- 
ter cannot  be  conferred  by  consent.  This  we 
concede,  but  In  all  otbw  cases  Jurisdiction 
may  be  waived  consent  of  parties,  and  It 
wlU  be  held  to  have  been  so  waived  if  objec- 
tion to  the  Jurisdiction  Is  not  pmnptly  taken. 
Tbe  record  Imports  absolute  verity,  and  we 
must  assume  that  no  other  order  with  refers 
eoce  to  venue  was  made  except  tbe  one  ap- 
pearing in  tbe  transcript  When  the  district 
conrt  made  that  ordo;  It  surrendered  juris- 
diction over  tbe  particular  case  then  before 
It;  but  when  the  parties  thereafter  votun- 
tarily  appeared,  and  went  to  trial  without  ob- 
jection, they  thereby  reinvested  tbe  district 
court  with  Jurisdiction.  Having  thus  volun- 
tarily submitted  their  controvert  to  ft  court 
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having  Jurlsdlctloii  of  the  lubject-matter, 
they  L-annot  now  be  allowed  to  qaratlon  the 
authority  of  snch  trlbunaL  Edwards  r. 
Smith,  16  Colo.  KIO,  27  Pac.  S09;  Reed  t. 
Gates,  11  Colo.  S27.  19  Pac.  464;  Smith  t. 
District  Gonrt,  4  Colo.  236;  Yater  r.  State,  58 
Ind.  290;  Gager  t.  Doe,  29  Ala.  341. 

We  may  next  consider  what  effect,  If  any, 
the  death  of  Colton,  the  Judgment  debtor, 
had  upon  the  execution  thereafter  issued. 
Counsel  for  plaintiff  in  error  claim  that  the 
execution  so  Issued  and  all  proceedings 
thereunder  were  absolutely  void.  This  claim 
Is  based  In  part  upon  section  2671  of  MUls* 
Ann.  St  This  provides,  tn  effect,  that  upon 
the  death  of  a  Judgment  plaintiff  the  execu- 
tor or  administrator  may  proceed  to  collect 
the  amount  of  the  judgment.  It  Is  clear, 
however,  that  this  statute  only  applies  where 
the  property  in  the  Judgment  remains  in 
the  Judgment  plaintiff.  The  statiite  does  not 
reach  the  case  of  a  judgment  plaintiff  who 
has  parted  with  all  Interest  In  the  Jndgment 
by  assignment.  Executors  or  administrators 
are  only  given  control  of  the  property  owned 
by  the  decedent  at  the  time  of  his  death. 
Such  representatives  have  no  control  over  oi 
duties  In  connection  with  property  which  the 
deceased  has  sold  and  transferred  prior  to 
his  death.  The  estate  having  no  Interest  in 
the  judgment,  it  would  have  been  a  useless 
thing  to  have  made  the  representative  of  the 
deceased  a  party  to  the  action.  It  would 
have  been  proper,  under  our  practice,  to 
have  substituted  the  assignee  for  the  judg- 
ment plaintiff,  but  a  failure  so  to  do  did  not 
render  the  sale  subject  to  this  collateral  at- 
tack. In  this  case  there  were  three  Judg- 
ment debtora,  one  of  whom  died  before  the 
Issuance  ot  the  «ecutlon  upon  which  the 
sale  was  made.  The  levy  was  made  upon 
the  real  property  of  one  who  survived.  No 
new  party  was  sought  to  be  charged,  nor 
was  the  property  of  the  deceased  sought  to 
be  taken.  The  Judgment,  being  Joint  and 
several,  might  be  satisfied  out  of  the  pn^- 
erty  of  any  one  of  the  Judgment  debtors.  At 
common  law  the  lands  of  the  defendant  were 
not  subject  to  execution,  but  were  made  so 
by  the  statute  of  Westm.  n.  (13  Bdw.  I.). 
Under  this  statute  each  judgment  debtor  had 
the  right  to  demand  that  the  lands  of  bis  co> 
defendant  share  the  burden  with  him,  hence 
the  necessity  of  a  revivor  in  the  case  of  the 
death  of  one.  Under  our  statutes  lands  are 
subject  to  levy  and  sale  the  seme  as  personal 
proper^,  and  the  lands  of  one  Judgment 
debtor  may  be  sold  to  satls^  a  Judgment 
without  reference  to  the  property  of  other 
Jndgment  debtors.  In  the  same  manner  as  the 
personal  property  of  one  might  be  sold  under 
the  English  statute.  The  reason  upon  which 
the  English  rule  with  reference  to  real  estate 
was  founded  does  not  exist  in  this  state,  and 
tbe  rule  Itself  must,  therefore,  fall.  In  order 
that  the  execution  might  conform  to  the  Jndg- 
ment, it  was  necessary  to  use  the  name  of 
tbe  deceased,  but,  as  the  property  of  Christ 


was  only  sought  to  be  subjected-  to  the  pro- 
cess, it  was  entirely  unnecessary,  and  would 
have  been  a  useless  expense  to  have  sued  oat 
a  scire  facias  to  the  r^reseotatlves  of  the 
deceased.  Freem.  Bx'ns  @d  Ed.)  |  86;  Har^ 
tin  V.  Branch  Bank,  15  Ala.  SM;  Seed 
Oarfleld,  16  HI.  App.  290;  Ransom  t.  WO- 
llams,  2  Wall.  313.  Finding  no  nror  tn  tbe 
record,  Q»  Judgntoit  wUt  be  afflnned.  Af- 
flrmed. 


RIETHMANN  et  al  v.  GODSMAM. 
(Siqireme  Comt  of  Colorado.    Oct.  5,  1806.) 

WkOSOPDL  ATTACHHKNT — NOTICS  OF  OWXBRSHI^— 

Etiobkcb— Pkauoulsst  CoiTvaTAscB— Nonca 
TO  FuRoaASBU  —  BoKDKN  or  FBOOr. 

1.  A  writing  served  hj  plaintiff  on  defendant 
Immediately  after  levy  by  defendant  on  goods  as 
the  property  of  another,  in  which  plaintiff  pro- 
teeted  against  it.  claimed  tbem  as  his  own,  and 
demanded  return  thereof,  is  admiaBible  in  an  ac- 
tion for  their  wrongful  taking  and  eonrersion, 
as  well  as  an  oral  protest  to  the  like  effect,  mad* 
at  the  time  of  the  levy. 

2.  In  an  action  against  plaintiffi  In  attachment 
by  another  than  defendant  in  attachment  for 
wrongful  taking  and  conversion  of  his  propertj, 
plaintiff  la  not  restricted  in  his  proof  of  the  seisnre 
to  the  record  of  the  attachment  suit,  but  may 
show  it  by  the  teatimoor  of  wewitnesaes. 

3.  Ad  attachment  creditor  is  uable  for  wrongful 
taking,  thouf^  he  did  not  direct  the  officer  to 
levy  on  the  particular  property,  where  he  ratifies 
the  officer's  acts  by  knowmgiy  approvli^  of  tbem 
and  receiving  the  benefit  thereof. 

4.  Recovery  can  be  bad  for  wrongful  takins 
and  conversion  by  attachment  of  property  of  an- 
other than  the  attachment  defendant,  notwith- 
standing a  previous  wrongful  attachment  of  it. 

6.  A  pnrcbaBer  for  valuable  consideration  can- 
not be  charged  as  a  participant  in  the  sellei'a 
fraud  in  putting  tieyond  the  reach  of  creditors, 
unless  he  has  dtber  actual  notice  of  the  frat^a- 
lent  Intent  or  kBfiwledge  of  ciTcunutaiioea  eQUtr- 
alent  to  actual  notice. 

6.  One  who  Jostifiea  his  attadmient  of  goods, 
which  had  been  aoid  by  the  attaduneot  defend- 
ant, on  the  nonnd  that  the  cooveyance  was  is 
fraud  of  creditors,  has  the  harden  of  proving  the 
fraud. 

Appeal  from  district  court,  Arapahoe  county. 

Action  by  P-  B.  Godsman  against  John  I. 
Riethmann  and  otbexs.  Judgment  for  plaintiff, 
and  certain  defendants  appeal  Affirmed. 

This  was  an  action  brought  by  P.  B.  Gods- 
man,  as  plaintiff,  against  the  defendants  Rieth- 
mann &  Co.  and  W.  K.  Burchlnell,  fbr  dam- 
ages alleged  to  have  been  sustained  by  him  on 
account  of  the  wrcmgfal  taking  and  converskm 
by  tbe  deftendsnts  of  his  stock  of  drags  and  dmg- 
gists"  merchapdlae.  Tbere  are  two  defenses  tn 
the  answer;  one  a  general  denial,  tbe  other  an 
admission  of  the  taking  and  a  justlflcatlon. 
The  justlflcatlon  Is  that  the  property  in  ques- 
tion never  belonged  to  the  idaintlflC,  but  tbat  it 
was  tbe  property  of  one  1.  J.  Dunnagan,  and. 
as  such,  was,  by  Burchlnell,  as  sheriff,  levied 
i^n  under  a  writ  of  attactameDt  issued  in  an 
action  then  pendijg  between  Riethmann  &  Co., 
as  plaintiffs,  and  J.  J.  Dunnagan,  as  defendant; 
and  tbat  thereafter  Judgment  was  duly  remler- 
ed  In  said  action  for  the  plalntlffB  against  tte 
defendant,  and  the  property  therettrfore  attach- 
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ed  WIS  0old  imder  an  execatkm  sued  out  under 
the  aaid  judgment,  and  the  proceeds  of  goch 
sale  ai^lled  In  part  aatMkctlon  of  aald  Jodg- 
ment;  that  the  pretended  aale  of  the  property 
tr/  Dnnnagan  lo  Godsman  before  the  levy  of  the 
wit  of  attachment  was  void,  because  made  with 
Intent  on  the  part  of  Dnnnagan  to  delay  hla 
creditors,  of  which  Godsman  had  notice.  The 
afflrmatire  defense  waa  denied  fn  the  replica- 
tion, and  upon  the  issues  thus  Joined  trial  was 
bad  before  a  Jury,  whose  verdict  was  In  favor 
of  the  defendant  Borchlndl,  bat  against  the 
defendants  Rlethmann  &  Oo.,  and  in  ftiTor  of 
the  pbdntlff.  for  93.216.50.  on  which  a  Judg- 
ment was  entered.  Upon  the  plalntltTa  motion 
for  a  new  trial  as  to  the  defendant  Borchlnell, 
the  court  granted  the  same,  and  subeequentty 
idalotlff  dismissed  the  action  as  to  Burdibidl 
without  prejudice.  Prom  the  Jodgmoit  against 
tbeoo,  Rlethmann  ft  Oo.  hare  appealed  to  tills 
court. 

Rising,  Brown  ft  Matoie,  tot  appdUmta.  J, 
XL,  Robinson,  for  appellee. 

CAMPBELL,  J.  (after  stating  the  flurts). 
Of  the  numerous  em»a  assigned,  only  such  as 
are  argued  In  the  Weft  ue  consldNed. 

1.  At  the  trial  the  plaintiff  testlfled  ttat  when 
the  depn^  sheriff,  aecomiiuiled  aw  <tf  the 
members  of  Hie  llim  of  Blettamann  ft  Co..  came 
Into  bis  store  to  lery  tbe  wrtt  of  attachment, 
be  Informed  them  orally  that  tbe  goods  wen 
his  own,  protested  against  their  seizure,  and, 
when  taten  by  tbe  officer,  demanded  their  re- 
turn, ImmeOiatdy  Uiaeafter,  and  In  eonnee- 
tlon  therewith,  be  served  upon  tbe  officer  and 
ilie  defendants  Rlethmann  ft  Oo.  a  written  pta- 
test  to  tbe  same  effect  A  copy  of  this  writing 
was  admitted  bi  evidence  over  tbe  deftttdants* 
objection,  and  this  mllng  Is  assigned  as  emnr. 
Its  admission  Is  said  to  be  hapeoptr,  because  It 
was  not  necessary  to  refresh  tbe  memory  ctf  tbe 
vitneai,  and  that  It  was  a  sdf-serving  dedara- 
tlon  of  the  plaintiff,  because  tbereln  was  a 
statement  of  the  plaintiff  that  tbe  goods  were 
dabned  to  be  attached  by  Rlethmann  ft  Oo. 
The  ndlng,  however,  was  r^t.  Both  the  nal 
claim  of  ownenbtp  and  tbe  written  demand  and 
protest  were  admlsrible,  neither  one  to  prove  or 
assist  the  other,  but  each  as  Independent  evi- 
dence of  the  facts  ttf  cHaSm  of  ownersiblp,  a  pro- 
test atnlust  selaore,  and  a  demand  fbr  the  le- 
tnni  of  Oie  propearty.   GreoiL  Br.  Cl^th  Bd.) 

2.  Oral  testhnoby  was  admitted  for  tiie  plain- 
tiff as  to  what  Dt^gan  <flie  deputy  slierlfT)  did 
in  Oie  way  of  taking  poeseadw  of  tbe  goods. 
Tbla  is  said  to  be  enor,  on  the  gronnd  that  the 
beat  e^dence  of  tbe  sheritTs  execution  of  the 
attachment  writ  is  the  return  of  that  office  to 
tbe  writ  In  snne  cases,  and  for  sane  pur- 
poses,  this  may  be  true.  In  this  case  the  plain- 
tiff sues  the  defendants,  as  indlvidnals,  for  the 
wTongfid  taking  and  conveislon  of  his  property. 
It  certahity  is  not  Incmnboit  on  plaintiff  to 
prove  the  seizure  by  the  hitroductlon  of  court 
records  and  the  flies  of  a  case  to  whldi  he  Is 


not  a  party.  He  la  not  bound  tagr  the  Judgment 
in  that  case,  nor  la  be  restricted  to  record  evi- 
dence of  the  taking  and  ctmveiBltm  of  his  prop- 
erty. He  may,  ff  he  can,  ahow  this  by  tbe  tes- 
timony of  ^ewltnesses.  When  the  defend- 
ants come  to  their  Justification  for  the  taking, 
then  they  may,  by  their  attachment  writ  .and 
tbe  return  of  the  sbalff,  show  what  they  did 
to  the  property.  Moreover,  if  the  admission  of 
oral  testimony  was  error.  It  was  abundantly 
cured  when  the  idalntlff  introduced  the  attach- 
ment writ  and  the  return,  and  when  both  par- 
ties, during  the  {aogress  ct  the  trial,  referred  to 
and  commented  np""  the  fn*Tnp. 

8.  It  la  further  contended  that,  Inasmuch  as 
Rlethmann  ft  Oo.,  the  attaching  creditors,  did 
not  direct  the  sheriff  to  levy  the  writ  upon 
tbts  particular  pn^jwty,  they  are  not  JolntJy 
liable  with  the  sheriff,  even  thooi^  the  taking 
was  wrongful.  Authorities  to  this  effect  are 
cited.  The  rule,  bowevw,  is  InantUcable  to 
this  case,  for  the  Joint  answer  <tf  tlie  defend* 
ants  alleges  that  the  property  did  not  belong  to 
the  plaintiff,  but  was  Dunnagan'a,  when  seised 
by  the  sheriff.  The  plaintiffs  hi  tbe  attach- 
ment salt  gave  the  sheriff  an  Indemnity  bond 
b^ore  he  would  levy  on  this  property,  and  their 
Joint  answer,  as  wdl  as  tbeh;  own  evidence, 
further  shows  that  after  the  vecovecy  of  the 
Jodgment  by  tbem  agalnat  Rlethmann  they 
caused  a  special  execution  to  be  issued  upon 
that  Jodgment,  commanding  ttw  sheriff  to  sell 
this  same  prt^erty;  and  anch  aale  waa  made^ 
and  tbe  proceeds  thereof  applied  in  satisfaction 
of  their  Judgment  There  can  be  no  atroiger 
case  of  ratlflcation  of  the  offlcw'a  acta  than  by 
the  attaching  creditors  thus  knowing  approv- 
ing of  than  and  teoriving  their  beneflts,  and 
tiila  makes  them  Jointly  liable  vrlth  tbe  sherifC 
Oooley,  Torts,  pp.  129-187;  Dyett  t.  Bynun, 
129  N.  T.  851,  29  N.  B.  261;  Drake^  Attachm. 
I  196.  The  fact  Omt  some  of  theae  acts  of 
ratification  were  subsequent  in  time  to  the  date 
of  the  wrongful  taking,  as  alleged  In  tbe  com- 
plaint, is  not  material,  for  Rlethmann  ft  Ool, 
In  their  answw,  set  up,  and  in  their  evidence 
proved,  these  subsequent  acts  as  their  JosttA- 
cation  for  the  taking. 

4.  Another  point  la  that  the  reeoxd  abowi 
that  this  property  waa  levied  upon  under  a 
prior  writ  of  attachment,  and,  thns  being  In 
the  custody  of  tbe  law,  for  a  sidMeqiunt  levy 
therem  the  plaintiff  In  the  second  suit  Is  not 
Uable.  To  tills  we  are  reCenod  to  Drake, 
Attachm.  I  196bi  TbB  caae  of  OlnAetg  t. 
Pohl,  8S  Md.  606.  Is  dted  by  the  author  as  au- 
thority for  tha  proposition.  An  examination 
of  the  opinion  shows  that  tbe  ruling  was  Insed 
upon  prevlons  decisions  of  tin  same  court  IkM- 
ing  the  goods  levied  upon  under  a  vaUd  writ 
<ff  attachment,  vrtiether  bdonging  to  tiie  debtor 
or  to  a  third  person,  are  In  tbe  cnstotfy  of  the 
law;  and  tbe  true  owner  thereof  cannot  main- 
tain an  action  of  replevin  for  them.  The  role 
Is  otherwise  in  New  Tort:,  and  ao^  alaoy  In  this 
state.  Wilde  t.  Rawles,  18  Colo.  088,  22  Fac. 
897;  Mills'  Ann.  Code,  p.  258,  note  20;  26  Am. 
ft  Eng.  Bnc.  I^w,  p.  602,  and  notes;  Thomp- 
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«an  V.  BocttCT.  14  Jotaiu.  M;  ClaA  t.  BUb- 
ner.  SO  Johoa.  465.  It  would  leeni  to  follow 
that  in  tbl8  state  an  action  for  damages  by 
tlie  true  own»  for  iocli  a  levy  wlU  He.  We 
are  not  obliged,  bowem,  to  pass  upon  tilts 
propoeition,  tor  there  waa  no  competent  evl- 
doDW  tbat  tbe  goods  were  levied  iqwn  nadcr 
a  prior  writ  of  attacbmMit  True  It  Is,  that  in 
the  return  apoci  the  writ  in  question  there  is 
a  statement  to  this  effect,  and  this  atatement 
may  blod  the  ofltcer  and  the  parties  to  that  salt 
Bnt  in  this  case  the  erldence  opoo  this  point 
(bo  far  aa  there  la  anything  In  the  record  upon 
this  question  at  all)  is  that  tbe  actual  levy  and 
taking  of  tbe  gooda  nnder  the  two  writa  (rf  at- 
oclunent  were  at  the  same  time.  U  this  be 
true,  the  i^lntlffs  In  both  actions  may  be  lia- 
ble for  the  taking.  Ndtbo'  is  there  proof  of 
any  sort  that  tbe  idleged  prior  levy  waa  nnder 
a  valid  writ  of  attachmeot;  and  hence,  If  the 
prerlons  attachment  was  wrongful,  aa  it  was 
If  the  pn4>erty  belonged  to  Oodsuan,  certain- 
ly be,  as  owner  of  the  property,  may  main- 
tain his  action  for  tiie  second  wrongfnl  levy. 
ScAloter  T.  Jacobs,  10  O^o.  449.  15  Pac.  SIS; 
Cox  T.  Hall.  18  Vt  191;  6  Walt,  Act  &  DeL 
MIO.  I  2. 

6.  Tbe  femalDlng  objections  rdate  to  the  In- 
etructloiM.  Tbe  erldence  is  micontradlcted  that 
the  goods  were  sold  by  Dunnagan  to  Uodaman, 
a  bill  of  aale  therefor  given,  and  tbe  posses- 
sion required  by  oar  statute  takai  by  the  ven- 
dee, and  oontlnooBsIy  held  by  him  notll  the 
attachment  writ  was  levied.  The  sale  Is  at- 
tacked, however,  apon  tbe  grounds  tbat  the 
oottfllderatton  waa  not  snfflcient,  and  that,  In 
eelltag,  Dnnnagan  intended  to  delay  bia  cred- 
itors, of  which  intent  Uodaman  had  knowledse. 
Aa  to  the  value,  the  only  evidence  In  the  lec- 
ord  Is  tliet  Qodaman  paid  a  fuU  and  adequate 
comMeraHon  for  tbe  titoA  at  goods.  He  did 
not  have  actual  knowledge  of  tbe  alleged 
Vnniddlent  Intent  of  bis  grantor,  but  tbe  de- 
fendants InMst  that  be  knew,  or  might  have 
kaown,  of  facta  and  circumstances  suffldent 
to  pnt  a  reascaable  man  upon  inquiry,  wblcb, 
If  followed  1^,  would  have  resulted  in  actual 
knowledge  of  the  seller's  wrt»ig.  With  ap- 
^fiBwnt  conOdKLce,  also,  tbe  appellants  claim 
that  by  Dunnagan's  own  admbnlon  It  appears 
tbat  Ms  Intention  In  selling  was  to  delay  bis 
credttom.  It  Is  well  settled  tbat  a  sale  of 
property,  though  for  a  full  consideration,  made 
by  tbe  o^mer  with  the  Intent  on  bis  part  to 
hinder,  delay,  or  defraud  any  of  his  creditors,  la 
Totd  as  against  all  of  his  creditors  If  the  vendee 
partlolpated  in  such  intent.  There  seems  to 
be  some  controversy  between  counsel  as  to  the 
nature  of  this  participation;  whether  mere 
knowledge  by  tlie  vendee  of  tlie  vendor's  fraud- 
ulent mtent  makes  the  former  a  participant  la 
tbe  fraud,  or  whether  something  more  Is  oeces- 
sary.  Tbe  appellee  cites  Stearns  v.  Gage,  79 
N.  Y.  102;  Farley  v.  Carpenter.  27  Hun,  850; 
and  Parker  v.  Conner,  93  N.  T.  lift.— aa  au- 
thority ttiat  the  doctrine  of  constructive  notice 
does  not  apply  to  the  caae  of  a  fraudulent  sale 
of  property,  and  that  "clrcwnstances  to  put 


the  pnicbaaer  on  hiqabT  wtaeee  •  tuD  value 
haa  been  paid  are  not  auffldeot"  It  woald 
seem,  under  the  authority  of  these  cases,  that 
tbe  pnrcliaser  for  a  valuable  amsldenition, 
without  prevlona  notice,  is  not  chargeable  with 
constructive  notice-  of  tbe  fraudulent  Intent  of 
bia  vendor;  but  nnder  tbeae  aatborltlea,  aa 
weU  as  under  former  decisions  of  this  court 
(Smith  T.  Jensen,  13  Colo.  213,  22  Pac  434; 
Crimes  v.  Uill,  15  Cok).  S59,  25  Pac  60S;  and 
Seelemao  v.  Uoagland,  10  Colo.  231,  34  Pac 
9tf5),  knowledge  of  clmmistances  may  be 
equivalent  to  actual  notice,  although  construct- 
ive notice  Is  InautHcieait.  Under  no  authori- 
ties, however,  which  we  have  examined,  can  a 
purchaser  for  a  valuable  consideration  be  char- 
ged as  a  participant  In  the  finud,  unless  he  has 
either  actual  notice  or  knowledge  of  sudi  equiv- 
aXeat  drcumstances.  By  tbe  instructions  of 
the  refusal  of  which  appdlants  complain,  tbe 
court  was  asked  to  charge  the  Jury  tbat  luiowl- 
edge  by  tbe  vendee  of  the  vendor's  fraudulent 
Intent  rendered  the  sale  void.  It  may  be  con- 
ceded that,  as  a  general  proposition,  this  Is  cor- 
rect We  observe,  first,  ttiat  In  our  Judgment 
it  Is  a  grave  question  whether  there  is  any  evi- 
dence that  tbe  vendor  was  guUty  of  the  frand 
charged.  There  may  be  facts  and  drcumstan- 
ces in  tbe  record  from  which,  by  inference,  a 
saaplclon  thereof  ml^t  be  warranted.  To  ^ay 
the  least,  the  weight  of  the  evidence  la  against 
It  Tbe  vendee  certainly  had  no  actual  notice 
of  such  loteHt  If  any  thoe  was.  Unless, 
therefore,  be  knew  irf  circumstances  snfflcient 
to  put  a  reasonable  person  on  Inquiry  which 
would  have  given  actual  notice,  even  the  appel- 
lants concede  that  the  sale  was  valid.  We 
have  examined  the  entire  record  with  care,  and 
fall  to  find  any  competent  evidence  that  the 
plaintiff,  as  vendee,  knew  of  any  drciunstances 
which  could  be  regarded  aa  the  equivalent  of 
actual  notice,  and  so,  for  thia  reason,  the  In- 
struction upon  this  branch  of  the  case  was 
properly  refused. 

As  to  other  iQstnKtlons  refuaod  the  court, 
in  which  tbe  jury  were  Informed  that  the? 
might  consider  certain  facts  and  elrcomstancif, 
so  for  ss  known  by  the  v«idee.  as  bearing  up- 
on tlie  question  of  knowledge  by  him  of  his 
vendor's  fraudulent  Intent,  we  observe,  in  the 
first  place,  that  some  of  these  things  did  not  ex- 
ist until  after  tbe  sale  was  completed,  of  oth- 
ers there  is  no  evidence  at  all,  others  were  not 
of  a  character  to  excite  sosplclon;  and  so  the 
Instructions  were  properly  refused.  2  Tbomp. 
Trials,  S  2349.  But  a  more  satisfactory  rea- 
son for  their  rejection  la  tbat  such  alleged  facta 
were  not  btonght  home  to  the  vendee's  knowl- 
edse. 

In  charging  tbat  the  burden  of  proof  was  vgy- 
on  the  defendants  to  establish  the  fraud  alleg- 
ed by  them,  there  was  no  error.  The  correct- 
ness of  this  proposition  of  law  as  a  general 
rule  Is  conceded  by  appellants,  but  they  Insist 
that  it  was  misleading  In  this  case,  lH>cau8e. 
when  Dunnagan  admitted  tbat  bis  Intention 
was  to  delay  bis  creditors,  the  burden  shifted, 
and  the  plaintiff  was  put  to  his  proof  to  dww 
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tbat  be  was  s  holder  In  Kood  faith,  and  for 
value.  To  this  are  cited  Lerch  Hardware 
Co.  T.  Firat  Nat.  Bank,  109  Pa.  St  241;  Kyle 
r.  Ward.  81  Ala.  120,  1  Sontli.  468.  This  con- 
tentlOD  usuiuea  tbat  there  was  proof  showing 
an  iDtentioD  by  Dunnajmn  to  defraud,  as  to 
which  nothing  need  now  be  said.  For  the  rea- 
son heretofore  given,  the  Instnictton  was  prop- 
erly refused,  because  there  was  no  evidence 
that  Godsmon  was  not  a  holder  In  good  faUb, 
and  for  value.  Benldes  this,  no  error  can  be 
assigned  to  this  ruling  for  the  reason  tbat  the 
defendants  asked  of  the  court  no  Instruction 
embodying  the  modlfloatlon  which  they  claim 
should  bare  been  sibiultted.  In  this  connec- 
tk>n  It  Is  fittlog  to  say  that,  altbongb  the  court, 
probab^  out  of  an  abundant  caution,  saw  fit 
to  sahmlt  to  tbe  jury  the  question  of  fraud, 
nevertheless  It  might,  with  safety,  have  with- 
diawn  tbe  same,  because  there  was  a«tailure 
to  connect  Godsman  therewith. 

Other  questions  have  been  called  to  our  at- 
tention by  the  appellanta,  bat  we  do  not  deem 
It  DecesBaiy  to  further  notice  them.  Indeed, 
were  tbe.  proposItlonB  Involred  resolved  In  fa- 
vor of  tbe  apprilanta,  stiU  the  Judgment  must 
be  afflnned.  for  we  are  satisfied  that  tbe  fall- 
are  of  tbe  proof  to  show  tbe  fraudulent  sale 
muKt.  In  any  event,  result  In  a  Judgment  in  fa- 
vor of  tbe  plaintiff,  and  tbat  any  other  Judg- 
ment baHPd  opon  tbis  record,  could  not  be  eaa- 
talned.  The  Judgment  Is  affirmed.  Affirmed. 


IflCHIOAN  FIRE  &  HABINB  INS.  OO.  r. 
WICH.1 

(Ooart  of  Appeals  of  Colorado.    Jan.  lOi,  1886.) 

COXTEAOT  OrlnSURAItCB — Owif  RRSHIF  OF  PROPBBTT 

— NoTicB  TO  AOBMT— PK&onca  OH 
Appial — Tkiau 

1.  Where  a  poliry  of  insurance  wu  issned 
without  any  wriltea  application  baring  been 
made,  aod  without  BD  agreement  on  the  part  of 
the  insured  to  make  one  on  which  the  policy 
ahonUl  be  based,  an  applloatioa  thereafter 
made,  at  the  request  of  the  agent  at  tbe  com- 
pany. U  not  part  of  the  contract  of  ioKuraace. 

2.  The  equitaMe  owner  of  property,  the  legal 
title  to  which  wifl  conveyed  to  himself  and  oth- 
ers under  an  agreemrat  tbat  the  others  sboald 
own  a  part  interest  therein  oo  the  payment  of  a 
certain  sum  liy  a  Hpecifii'd  time,  n'liicb  they  had 
failed  to  Dinlte,  may  insure  the  property  as  his 
own.  and  tbe  conveyance  of  the  title  to  him 
while  the  pitliey  i«  in  force  Is  not  a  change  of 
owiiernhip  which  avoids  tbe  pnliuy. 

8.  Whire  a  aolicitcir  for  a  firm  of  Insurance 
agents  procured  an  application  for  insurance  on 
property,  and  the  Smi.  being  unable  to  place 
the  entire  risk  ia  ctimpnnieB  repreBented  by 
tliem,  apiiiied  to  another  Srm  of  api-nts,  who  is- 
sued a  policy  on  the  property,  and  anthorized 
the  same  solicitor  to  obtain  from  the  insured  an 
apnlication  to  he  delivered  to  theio,  which  he 
did,  the?  and  the  company  for  which  the;  isHtied 
the  policy  are  bound  by  whatever  infonnBtion 
or  knowledge  as  to  the  title  to  the  property  was 
Imparted  to  the  willeilor,  who.  for  aucta  purpoae, 
was  their  repreaentative. 

4.  To  entitle  a  iiarty  on  appeal  to  urge  error 
In  the  refnttal  of  the  court  to  admit  afSilavits  or 
Other  papers  in  evidence,  such  papers  must  be 
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copied  in  the  abstract  In  accordance  with  the> 
rules  of  the  court. 

6.  Where  it  is  sought  to  Impeach  a  witness  by 
proving  a  statement  made  by  him,  his  attention 
must  Be  speciQcatly  called  to  such  stnteniontr 
and  the  opportunity  given  him  of  explaining  it* 
otfaemise  proof  of  uie  statement  la  inadmissiblew 

S.  Permitting  a  witness  to  refresh  his  re  col- 
lide tiou  by  reference  to  a  memorandum  made  t^" 
him  is  a  matter  largely  dlscTetionaty  with  the 
trial  court. 

7.  A  party  at  whose  raqneat  special  finding* 

are  made  by  a  jury  will  not  be  beard  to  object 
on  appeal  that  the  facts  so  found  were  not  proi>- 
erly  involved  In  the  Issues. 

Api>eal  from  district  court,  Arapahoe  coun- 
ty. 

Action  by  John  Wlcb  against  the  Michigan 
Fire  &  Marine  Insurance  Company  on  a  pol- 
icy of  Insurance.  Judgment  for  plaintiff,  anA 
defendant  appeals.  Affirmed. 

Charles  J.  Hughes.  Jr.,  and  Tyson  3.  Dines^ 
for  a|>pellaac.   Stuart  D.  WaUing  and  O. 
Bice,  for  spp^lest, 

BISSELIi,  J.  This  Is  evidently  one  of  » 
series  of  suits  brought  by  tbe  same  plaintiff' 
against  various  insurance  companies  to  re- 
cov»  tbe  loss  resulting  from  tbe  destructloa 
of  a  brewery  property  In  ISSQi  Tbe  Insur- 
ance was  taken  out  at  tbe  same  time,  to  wtU 
early  In  February,  1888.  tbrougb  tbe  Insur- 
ance agency  of  Perkins,  Hart  &  Oo.,  of  Den- 
ver. Tbe  total  amount  of  Insurance  was 
$15,000.  a  part  of  wblcb  was  represented  on 
policies  Issned  by  the  companies  of  wblcb 
tbis  firm  were  tne  representatives,  and  part 
of  it  by  policies  which  that  firm  procured 
tbrougb  Packai'd  &  Plpw,  tbe  represent** 
tlves  of  tbe  other  corporations.  The  plain- 
tltr  Is  tbe  same  in  tbe  different  actions. 
Probably  tbe  companies  all  concurred  In 
contesting  the  validity  of  the  policies,  and 
It  would  presumably  be  ample  for  us  to  re- 
fer to  the  antecedent  suit  for  a  statement  ot 
the  facts  which  have  been  developed  by  tbe 
litigation.  To  make  tbe  present  appeal  In- 
telligible, however,  -we  shall  briefly  set  fortb 
some  of  tbe  most  salient  features  of  tbe  con- 
troversy, point  out  tlie  difference  between 
tbe  situation  in  tbe  present  case  and  tbat  ex- 
isting when  the  other  case  was  before  us, 
though  referring  generally  to  It  and  to  tbe 
opinions  therein  for  a  complete  history  ot  tbe 
litigations  and  for  a  more  elaborate  state- 
ment of  tbe  law.  Tbe  other  case  is  Sun  Fire 
Office  V.  Wlcb,  wherein  two  opinions  were 
written.  Tbey  are  found  In  38  Pac.,  at  page 
5S7  et  seq.,  and  will  appear  In  the  sixth  vol- 
ume of  the  Conrt  of  Appeals  Reports  (page 
103),  The  property  Involved'  was  a  brewery, 
situated  at  Florence.  It  was  bought  In  the 
latter  part  of  1SS8  by  Wlcb,  who  negotiated 
the  purcbaae,  and  paid  tbe  owner  tberefor 
94.000  In  cash  and  gave  a  mortgage  for  a  lit- 
tle upwards  of  $S,000  for  tbe  unpaid  portion 
of  tbe  purchase  money.  The  title  was  taken 
hi  tbe  names  of  Wlcb.  EU,  Vogbt,  and  Hess; 
who  Joined  with  Wlcb  in  giving  tbe  notea 
wblcb  represented  tbe  uuiuld  portion  of  tbe 
purchase  money.   Tbe  principal  contention. 
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ctDd  the  real  basis  for  the  revenal  of  the 
judgment  which  WIch  got  against  the  Sud 
Fire  Office,  turned  on  the  proof  respectin; 
this  particular  matter.  On  the  former  trial 
it  vrm  not  made  clear  what  the  circumstan- 
ces were  under  which  the  purchase  was 
made,  nor  the  extent  and  character  of  Wlch's 
actual  Interest,  or  his  equitable  title,  nor 
was  the  matter  settled  by  the  verdict  In 
the  present  case  It  was  In  evidence  that  the 
negotiations  for  the  purchase  were  made 
and  completed  bj  WIch  under  an  agreement 
between  him  and  tlie  other  three  persons, 
substantially,  that  he  should  make  the  pur- 
chase, and  tbat  they  should  have  an  Interest 
of  a  definite  amount,  provided  within  the 
next  60  days  th«%after  they  paid  their  part 
of  the  purchase  money.  The  agreement  was 
not  in  writing,  and  the  proceeding  was  not 
aptly  carried  on  for  the  perfect  protection 
of  Wlch's  Interests.  The  nature  of  this  con- 
tract was  not  deemed  settled  by  the  former 
Judgment,  because  the  question  was  not  BXib- 
mitted  with  definite  instructions  respecting 
it  This  has  been  entirely  cured  by  the 
present  trial,  and  the  verdict  absolutely  de< 
termines  the  fact  to  be  that  WIch  bought  the 
property,  and  had  the  sole  Interest  in  it  sub- 
ject only  to  the  agreement  that  the  other 
three  were  to  become  co-owners  on  the  per- 
formance of  a  condition  precedent  settled  by 
the  contract  of  purchase.  By  the  agreement 
the  parties  would  become  vested  with  an 
absolute  title  only  on  performance  of  the 
condition.  These  parties  did  not  pay  the 
money,  and  subsequently  transferred  the  le- 
gal title  which  they  acquired  by  the  convey- 
ance from  McCandless.  Wleh  assumed  the 
notes,  and  was  alone  obligated  to  pay  the 
balance  of  the  consideration.  The  finding 
of  the  Jury  on  this  question  relieves  the  case 
of  a  very  great  difficulty.  Another  equally 
troublesome  question  was  also  resolved 
against  the  insurance  company.  The  Jury 
not  only  rendered  a  general  verdict,  but 
were  required  by  the  company  to  answer  a 
very  lai^  number  of  si>eclal  questions,  every 
one  of  which  were  answered  adversely  to 
the  company's  claim.  But  for  the  special 
findings,  we  might  be  still  embarrassed  by 
some  matters  presented  in  the  record.  Ac- 
cording to  them,  WIch  constituted  the  Ar- 
kansas Brewery  Company  at  the  date  of 
the  execution  oX  the  policy,  the  4th  of  Febru- 
ary, 1889,  and  was  the  sole  party  In  Interest 
when  the  fire  occurred,  the  5th  of  September 
following.  The  value  of  the  brewery  build- 
ing and  contents  was  found  to  be  a  little  up- 
wards of  $24,000,  which  is  very  close  to  the 
value  stated  by  Wlcfa  when  the  policies  were 
procured.  The  question  of  the  circumstan- 
ces under  which  the  policies  were  delivered 
was  also  settled.  At  the  time  of  the  orig- 
inal negotiations  for  insurance  an  applica- 
tion was  prepared  and  signed  by  WIch,  and 
thereafter  all  the  policies.  Including  the  one 
sued  on,  were  made  out  and  delivered  to 
WIch,  who  paid  the  premium.  This  applica- 


tion, however,  does  no4:  figure  In  the  suit  It 
was  not  produced.  Its  terms  were  not  relied 
on,  and  we  are  not  advised  as  to  what  (t 
was.  Probably  the  present  policy  wis  not 
Issued  on  the  strength  of  it  but  presumablj' 
with  the  expectation  of  subsequently  getting 
an  application  to  file  In  the  office.  At  all 
events,  there  was  a  second  application  made 
out  by  the  agents  themselves,  and  taken  to 
WIch,  who  signed  it  as  he  states,  and  as  the 
Jury  concluded,  without  information  as  to 
its  contents,  and  on  the  request  of  the  agent 
Carleton.  All  the  statements  which  WIch 
made  concerning  the  prt^rty  and  Its  value. 
Its  surroundings  and  circumstances,  the  Jury 
found  to  be  true.  No  other  facts  seem  nec- 
essary to  a  requisite  comprehension  of  the 
caiie,  and,  if  a  fuller  understandlns  la  de> 
sired,  the  antecedent  opinions  can  be  re- 
ferred to. 

We  "bhall  make  no  attempt  to  follow  and 
dispose  of  the  38  dlfFerent  propositions  stated 
In  the  arguments  of  counseL  The  labor  would 
subserve  no  useful  purpose,  and  we  shall  con- 
tent ourselves  simply  with  observing  that  we 
have  carefully  examined  the  record  wdth  ref- 
erence to  the  law  which  Is  attempted  to  be  ap- 
plied, and  have  reached  a  general  residt 
which  compels  the  affirmance  of  the  Judg- 
ment We  do  not  feel  obligated  to  do  more 
than  dispose  of  the  principal  questions  sug- 
gested. The  alleged  discrepancy  between  the 
application,  the  statements  In  the  policy,  and 
the  facts  as  developed  by  the  evidence  win 
be  entirely  disregarded.  The  findings  relieve 
US  of  the  labor.  If  the  policy  In  suit  had 
been  Issued  on  the  original  application,  and 
that  put  in  evidence,  we  might  then  have 
been  compelled  to  Inquire  whether  its  state- 
ments were  borne  out  by  the  proof,  whether 
they  were  warranties,  and  whether  or  not  the 
company  was  released  fnuxi  any  obllgatioD 
because  of  an  alleged  breach.  On  the  trial 
the  present  policy  was  assumed  to  have  bem 
Issued  on  the  second  application.  Strenuooa 
objection  was  interposed  to  the  Introduction 
of  the  policy,  because  it  was  unaccompanied 
by  this  application.  The  objections  were  not 
wen  taken,  Isecause  the  application  followed 
the  issuance  of  the  policy.  Bvldence  enough 
to  convince  the  Jury  that  the  policy  had  been 
delivered  on  the  faith  and  strength  of  an 
agreement  to  furnish  an  application  or  state- 
ment as  a  basis  for  the  insurance  was  Dot 
produced.  Under  these  circumstances  it  !■ 
tolerably  well  settled  the  application  Is  of 
little  consequence,  and  Is  in  reality  no  part  of 
the  proof  which  the  plaintiff  must  make  to 
sustain  his  case.  Le  Boy  v.  Insurance  Co. 
39  X.  Y.  56;  Rankin  r.  Insurance  Co..  89  ObL 
203,  26  Pac.  872. 

The  Jury  found  the  poIi(7  was  not  Issued 
on  a  written  application.  Perkins,  Hart  & 
Co.  procured  part  of  the  Insurance  from  Pa<^- 
ard  &  Piper,  who  were  agents  of  other  com- 
panies. WIch  did  not  apply  to  Packard  & 
Piper  for  this  insurance,  and  In  reality  had 
nothing  to  do  with  the  making  out  of  ad  ap- 
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plicatlou  for  It.  He  was  approached  by  Carle- 
ton,  who  had  some  connectioii  with  Perkins, 
Uart  &  Co.  He  had  examined  the  property, 
solicited  the  insurance,  and  practically  ascer- 
tained the  amount  which  the  companies  would 
probably  be  willing  to  carry.  It  is  quite  pos- 
sible Carleton  would,  for  some  purposes,  be 
treated  simply  as  a  solicitor,  and  with  refer- 
ence to  the  policies  Issued  by  Perkins,  Hart 
&  Co.  he  may  have  occupied  this  position.  In 
reality,  and  in  the  procurement  of  the  policy 
In  suit,  he  appears  to  have  been  with  that 
firm,  the  practical  representative  of  Facltard 
&  Piper,  who  were  the  conceded  agents  of  the 
appellants.  What  he  did  with  reference  to 
the  second  application,  what  he  said  about  it 
to  Wlch,  and  the  circumstances  of  its  procure- 
ment, in  our  Judgment  conspire  to  make  him 
the  representative  of  Packard  &  Piper,  and 
bind  them,  as  the  agents  of  the  company. 
Of  course,  there  is  a  wide  discrepancy  in  the 
testimony  between  Carleton,  Shreve,  and  Wlch 
as  to  the  circumstances  attending  the  second 
application.  Expressing  no  personal  opinion 
respecting  it,  we  accept  the  verdict,  and  con- 
clude that  Carleton  filled  out  the  application, 
took  it  to  Wich  to  sign  after  the  policies  bad 
been  delivered,  and  without  any  understand- 
ing or  agreement  that  the  application  was  to 
be  made  out  either  before  or  after  the  deliv- 
ery of  the  policy.  Under  these  circumstances 
It  would  be  of  no  avail  to  the  insurance  com- 
pany as  a  defense  to  the  policy.  We  are  not 
unmindful  of  a  principle  settled  by  some 
cases  that,  where  the  assured  agrees  to  make 
ont  a  subsequent  survey  or  application,  which 
Is  to  be  taken  as  the  basis  for  the  policy,  the 
application  or  survey  may  be  available  to  the 
company  if  the  statements  be  untrue,  though 
Its  execution  may  follow  the  delivery  of  the 
policy.  In  such  a  case  the  agreement  is  to  l)e 
taken  as  a  part  and  parcel  of  the  policy,  and 
the  application  is  to  be  regarded  as  attached 
to  It  88  a  condition.  No  such  stipulation  was 
made.  The  Jury  find  the  policy  was  not  Is- 
med  on  the  strength  of  a  written  application 
at  all,  and  titerefcre  the  entire  aieument  based 
on  its  terms  or  conditions,  or  the  circumstan- 
ces attending  its  execution,  are  of  no  avail  to 
defeat  the  appellant's  liability. 

We  shall  dispose  In  the  same  general  way 
with  the  errors  which  are  laid  on  the  refusal 
of  the  court  to  permit  counsel  to  cross-exam- 
ine the  witnesses  respecting  the  condition  of 
the  brewery  and  Its  occupation,  and  sundry 
matters  concerning  the  opinions  they  gave  as 
to  the  value  of  the  insured  property.  This 
disposes  of  some  objections  which  otherwise 
might  have  force.  Much  of  the  attempted 
cnffiB-examinatioD  was  not  pertinent  to  the  ex- 
amination in  chief,  and  it  was  not  error  for 
the  court  to  exclude  it.  If  some  of  the  ques- 
tions should  have  been  permitted,  we  are  una- 
ble to  discover  that  the  error  did  the  appel- 
lant any  harm,  or  that  It  afFords  a  basis  for 
the  reversal  of  the  Judgment. 

It  is  wholly  unimportant  to  determine  whether 
Carleton  was  so  far  the  representative  of  Pack- 
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ard  &  Piper  in  the  procurement  of  the  further 
iQSurance  as  to  bind  them  by  the  statements 
which  he  made  to  Wich  concerning  the  situa- 
tion and  character  of  the  property  and  the 
conditions  under  which  the  insurance  would 
be  issued.  If  Packard  &  Piper  saw  fit  to  de- 
liver the  i>olIcy  without  an  application,  trust- 
ing to  Carleton  to  procure  one  subsequently, 
they  would  certainly  be  bound  by  whatever 
Carleton  might  do,  and  his  statements  would 
undoubtedly  be  admissible  as  against  the  com- 
pany, whose  agents  Packard  &  Piper  con- 
cededly  were.  With  reference  to  this  appli- 
cation, Carleton  was  not  a  soliciting  agent, 
but  was  the  actual  representative  of  the  agents 
of  the  company,  by  whose  acts  the  company 
would  cercalnly  be  bound.  It  was  not  error 
to  admit  his  statements.  If  it  were  other- 
wise, the  error  was  harmless,  because  the  Jury 
found  the  policy  was  issued  without  any  ap- 
plication at  all. 

The  proof  and  the  verdict  determhae  the 
equitable  title  to  have  been  In  Wich  from  the 
date  of  the  purchase  to  the  execution  of  the 
deed  by  the  other  three  parties.  The  verdict 
was  rendered  under  instructions  which  accu- 
rately limited*  and  must  have  controlled,  the 
Judgment  of  the  Jury.  There  was  no  room  for 
prejudice  or  mistake.  The  opinions  In  the 
other  case  amply  demonstrate  the  Insurability 
of  an  equitable  title,  and  the  simple  circum- 
stance of  the  existence  of  a  legal  title  in  Hess,  . 
EU,  and  Voght  does  not  deprive  Wich  of  his 
Insurable  interest.  Their  title  was  a  naked 
one,  unaccompanied  with  an  interest,  except 
upon  the  performance  of  a  condition,  which 
was  never  compiled  with.  Subsequently,  In 
accordance  with  the  arrangement,  the  naked 
legal  title  was  transferred  to  Wlch,  whereby 
he  became  vested  with  both  tbe  legal  and 
equitable  title,  prior  to  the  time  of  tbe  occur- 
rence of  the  Are.  As  was  before  demonstrat- 
ed, the  traosfra  of  title  was  not  such  as  to  be 
a  breach  of  the  condition  named  In  the  policy 
concerning  conveyances.  As  to  the  present 
policy,  Packard  &.  Piper,  through  their  agent, 
Carleton,  were  presumably  completely  inform- 
ed of  tbe  situation  and  circumstances  of  the 
title  when  the  policy  was  issued.  Assuming 
Carleton  to  be  the  representative  of  Packard 
Si  Piper,  the  informaUon  which  he  procured 
about  it  was  sufilclent  to  advise  the  company 
respecting  its  status,  and,  the  policy  bavlug 
been  Issued  without  warranty,  would  be  a 
binding  and  enforceable  contract  against  the 
company.  The  lin^tations  on  the  authority 
of  an  agent  are  not  always  available.  The 
extent  to  which  the  assured  is  charged  with 
notice  of  the  limits  of  the  agent's  authoiity 
has  l>een  the  subject  of  much  consideratlou. 
but  the  better  authorities  seem  to  require 
either  actual  knowledge  of  the  limitation  or 
else  something  In  the  circumstances  which 
would  bring  the  matter  to  the  attention  and 
knowledge  of  the  policy  holder.  Insurance  Co. 
V.  Taylor,  14  Colo.  500,  24  Pac.  333;  Insur- 
ance Ca  T.  WUkinson,  13  WalL  222.  The  case 
does  not  present  this  question  In  sudi  form  ai 
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to  require  a  rerj  exhanstlTe  discussion  or 
analysis.  Wblle  Carleton  may  possibly  bave 
been  simply  a  solicitor  In  his  relations  to  Per* 
kins.  Hart  &  Oo.,  be  occupied  no  trocb  position 
with  reference  to  tbls  particular  policy  which 
was  Issued  by  Packard  &  Piper.  The  Insur- 
ance bad  been  applied  for,  and  the  flrst-named 
flim  was  engaf^  in  placing  it,  when  they  ap- 
plied to  the  representatives  of  the  plaintiff 
company  to  procure  the  additional  policies. 
They  were  not.  In  the  sense  of  the  term,  solicit- 
ors, for  tbe  application  had  already  been  made 
to  Perkins,  Hart  &  Co.  Packard  &  Ptp«' 
bad  tbe  right  to  Insist  on  an  application  In  full 
form,  and  protect  the  companies  by  hiaJstlng 
on  statements  and  warranties  concerning  val- 
ne,  title,  and  status,  according  to  tbe  nsual 
custom.  Doubtless  they  might  issue  tbe  poli- 
cy, and  authorize  Carleton  to  dellrer  It.  rely- 
ing on  bis  obtaining  a  subsequent  application 
which  would  subserve  their  purpose.  In  that 
event  tbey  were  the  agents  of  their  own  con- 
cerns, by  whose  proceeding  the  compapy  would 
be  bound  when  once  tbe  policy  was  Issued, 
and  the  contract  completed.  In  tbe  transac- 
tion of  tbe  business  between  Wich  and  Pack- 
ard ft  Piper.  Carleton  was  an  agent  having  ap- 
parent general  authority,  and  there  Is  nothing 
In  the  record  to  show  any  actual  limitation  ot 
It  We  think,  nnder  these  ctrcumstances.  tbe 
Information  Oarleton  acquired  about  tbe  title, 
tbe  statements  Wich  made  to  bim  about  It, 
and  his  declarations  concerning  tbe  require- 
ments of  the  companies,  were  matters  compe- 
tent to  be  submitted  to  tbe  Jury.  The  knowl- 
edge which  Carleton  thus  obtained,  and  the 
statements  which  be  then  made,  would,  on  stif- 
flclent  proof,  charge  the  company  with  tbe 
same  Information.  Tbe  statements  were, 
tberefore,  admissible,  though  we  regard  them. 
In  any  event,  as  of  being  of  very  slight  conse- 
quence In  tbe  settlement  of  the  Issue.  Tbe 
whole  equitable  title  was  hi  Wich,  and  had 
never  been  divested  by  the  performance  of  tbe 
condition  precedent.  The  legal  title  subse- 
quently became  vested  In  him  by  a  transfer 
which  violates  no  law  or  condition  of  Insur- 
ance, because  It  was  l)etween  quasi  partners. 

We  do  not  regard  the  affidaTtts  which  were 
rejected  as  before  ns.  They  were  not  examined, 
because  tb^  are  not  In  the  abstract  Parties 
who  desire  to  uiye  error  oa  tbe  refusal  to  ad- 
mit documents  must  put  them  In  tbe  abstract  for 
the  convenience  of  ttie  court  or  it  wQI  be  as- 
sumed tbe  errors  are  not  well  laid,  and  that 
there  is  not  sufficient  basis  to  urge  them  In 
this  court  Ref^r^nces  to  tbe  tmnscrlpt  of  record 
are  not  In  compliance  wltti  tbe  rules,  and  we  de- 
dine  to  assume  the  lalwr  requisite  to  tbe  exam- 
ination of  documents  which  can  only  be  found 
there.  So  tar  as  we  can  Judge  by  tbe  argu- 
ments of  counsel  and  from  what  Is  In  tbe  ab- 
stract tbe  case  Is  brought  very  clearly  within 
tbe  rule  laid  down  by  the  supreme  court  of  the 
United  States,  which  holds  evidence  of  this 
sort  Inadmissible  for  the  purposes  of  Impeach- 
ment without  a  foundation  laid  by  an  examina- 
tion of  the  wftnesses  upon  the  subject    A  wtt- 


neas  Is  assumed  to  have  tbe  right  to  expLiiu 
the  gtatemmt  which  Is  to  be  used  to  contradict 
bIm.  His  attention  most  be  specifically  direct- 
ed to  it,  and  tbe  c^^inrtnnlty  thus  afforded  him; 
otherwise  tbe  contradiction  will  not  be  taken  as 
effectual  for  tbe  purposes  of  hnpeachment  The 
Charles  Morgan.  115  U.  S.  69.  5  Sup.  Gt  1172. 
The  slgnlflcaoce  and  importance  of  this  adjudi- 
cation Is  quite  apparent  from  the  drenmstances 
nnder  wbidi  the  affidavits  were  obtained  from 
Kunkle,  Wich.  and  tbe  other  witnesses.  Tbe 
parties  were  not  dealing  at  arm's  length.  Tbe 
agent  was  set-king  to  procure  testimony  to  de- 
feat tbe  ccnttract  Into  wblcb  bis  company  bad 
entered.  Fnxn  tbe  constant  lltlgatioD  Into 
which  tbelr  companies  are  engaged  to  defeat 
their  contracts,  these  astute  deal«rs  In  fire  In- 
siu-ance  policies  are  very  advised  of  what 
Is  enentlal  for  tbe  purposes  of  defense,  and 
their  sole  efforts  are  directed,  not  to  the  ascer- 
taloment  of  tbe  exact  facts  aortoandlng  the 
transactlcHi.  but  to  the  proctuement  of  Incrtml- 
nattog  admissions  and  statemoitB  of  facta 
which  can  be  ulttmately  used  to  tbe  prejudice  of 
tbe  policy  bolder.  Fw  the  purpose  at  estab- 
lishing what  tbe  truth  may  be,  sncb  sffldavlta 
are  of  Uttle  value,  and  the  witnesses  should  be 
accorded  tbe  laigest  and  fullest  prtvll^  to 
state  the  dnmmatances  under  wbldi  tbey  were 
procured,  and  to  exi^ajn  any  statements  wbkA 
are  contained  In  them.  We  are  nnable  to  dis- 
cover any  error  In  refusing  the  cross-examina- 
tlon  asked,  and  hi  permitting  ttie  ajilanatlaas 
to  be  made,  and  in  uMmatdj  nfnsliiff  pomla- 
slon  to  Introduce  them. 

During  the  progres  of  the  examination  at  tte 
witness  Biinkle  tbe  court  permitted  him  to  le- 
fresh  bis  recollectltm  1^  r^erence  to  a  memo- 
randiun  made  directly  after  the  flie,  and,  after 
tills  examination,  to  testlfy^  generally  coQcafr 
Ing  tbe  facta  about  which  be  had  made  tbe  ree- 
otd.  In  this  ruling  we  dlscovw  no  arror  wbldi 
would  be  stiffldently  prejudicial  to  the  mspA- 
lant  to  affect  the  ultimate  Judgmoit  Bor  can 
we  find  that  tbe  court  dlsr^:arded  the  geoenl 
rule  wblcb  prevails  In  such  cases.  The  nueioo- 
randa  were  made  at  a  time  so  near^  coDcur- 
rent  with  tbe  happening  of  the  events  at  whkA 
tbey  were  tbe  record  as  to  be  substantlalty  ooD- 
temporaneous  accounts  ot  tbe  events  wbldi  had 
transpired,  anQ,  so  long  as  the  witness  was 
able  to  apeak  from  memory  after  be  had  thus 
refreshed  his  recollection,  the  use  ot  tbe  recoid 
was  quite  In  accordance  with  tbe  recognized 
rule.  Matters  ot  this  sort  are  largely  In  the  dis- 
cretion of  the  trial  court  and,  so  long  as  the 
dlBcretl(m  Is  not  abused,  and  there  Is  nothing 
which  directly  Infracts  tbe  rights  ta  ttie  com- 
plaining part? ,  the  action  of  tbe  court  Is  not  a 
legitimate  subject-matter  ot  complaint.  Iaw- 
Bon  V.  Glass,  G  Colo.  134. 

We  are  unable  to  appreciate  tbe  force  of  tbe 
contention  that  the  special  Qndlngs  ot  tbe  Jury 
respected  matters  not  properly  Involved  In  tiw 
Issue,  and  unsupported  by  the  evidence^  Just 
bow  the  appellant  can  r1;AtfuIly  assert  tUs  po- 
tdtlon  and  complain  ot  the  results  Is  not  appar- 
ent  The  questions  were  prcponnded  bgr  tbe 
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Insnnnee  GoniinDT;  At  tbe  appeUsnt's  request, 
tbey  were  asked  to  determine  tlicse  qteclflc  mat- 
ters of  f&L-t  Under  tfaeae  clrcrmiatancefi  It  does 
not  lie  with  the  appellant  to  say  they  wen? 
harmed  by  the  procedure,  and  that  the  Ti>rd]ot 
should  be  eet  aside  because  the  Jury  evidently 
determined  facts  unwammted  by  the  evidence. 
If  the  matter  vma  not  inv^dred,  tbe  question 
■boold  not  have  been  propounded.  Being  pro- 
pounded at  the  aiqMUant'a  request,  tbe  company 
cannot  be  beard  to  say  the  case  did  not  JustlQr 
this  consideration  the  Jniy,  and.  In  eo  fat 
as  tbe  coocliulona.  If  taken  as  true,  are  hurtful 
to  tbe  appidlant.  the  resolt  was  acblcvpd 
thraoxb  their  own  procedure.  It  Is  entirely 
ualoKoaB  to  a  request  for  Instiuctlona,  which  la 
alwaya  t^en  as  caBcluslve  on  the  person  who 
lequeata  them;  and  tbe  requesthig  party  can 
■ever  be  heard  to  chaUesfge  the  correctness  of 
Instmetlona  gtvec  on  his  own  application.  Raft- 
road  Qo.  T.  Latimer,  128  IlL  ItiS.  21  N.  E.  7; 
Labr  t.  Railway  Co.,  101>  £*.  Y.  208,  10  N.  B. 
628:  New  York  EL  R.  Co.  t.  Fifth  Nat.  Banb, 
133  a  &  4aSL  10  aup.  Qt  743. 

We  hare  tboa  disposed  (tf  all  the  matten  wMrh 
■cem  to  retire  qwcifio  attentlcn,  and,  tbe  main 
^rafKMdtlon  h^nff  detennlnod  agaJnst:  the  afipel- 
lant,  there  Is  aotblnx  nnied  as.  error  wUeh 
would  JuAifft  a  reversal  cil  th«  Jwlcment,  The 
cam  waa  fairly  trted.  The  Jmr  were  vaty  care- 
fully and  accvately  Inatruoled  regarding  the 
law.  TheW  flndlma.  aa  well  as  theta-  general 
Tcnllet.  wera  asalnat  tbe  asv^tant;  and.  belnr 
nccevtnd  as  coorluslTe  oo  all  qneattoos  at  fact, 
tbe  uLChwate  jvdeoieat  wm  correctly  rendered 
thfre€gu  We  ahaU  tbev^on  al&csB  tb»  Judft- 
meaL.  Affirmed. 


MORBIS  et  aL  t.  PEOPLB,  to  Use  of 
SIMM0XDS.1 
(Goort  of  Appeals  of  Colorado.    Oct.  12,  1886.) 

JCSTICS  or  TBI  PRACS  —  COMSTITITTIOTiAI*  LaW^ 

CHBATto!(  or  New  i*KRCiyoTit— Failukb  to  8ur- 
K»*(i>SH  OrrwK — LiABtLiTT  OF  SeKimF». 

1.  Gen.  St.  p.  284.  |  14«,  aothorlaing  county 
bosr<ls  te>  creftte  new  J^iDticos'  oreciafta  otk  peti- 
tion, is  not  in  coatlic-t  with  Coast,  art.  14,  S  11, 
whir-h  fixe«  the  ntimlier  of  jnwticea  and  cod- 
■tablra  in  each  prmlnct  at  two,  bat  author* 
ixMi  tiie  nuailt«r  to  be  increnved  as  provided  by 
biw  in  pEfciixcta.  contaiaiuB  6,000  or  more  iohab* 
itn  ntK. 

2.  rnVh^r  flen.  St.  p.  2«4.  5  14«.  nnthoriidnjt  a 
eotiiity  board,  on  the  petition  of  the  voters  of 
any  jiiHticM'  precin<-t,  to  duinKe  tbe  same  or  to 
crcnte  oihcr  pr<'ciucts.  it  is  not  ueoessary  to  the 
Jurl«dictinn  of  the  bonrd  to  crente  a  new  pre- 
cinct that  the-  petitloBPra  ohnll  designate  tlwm- 
B*>1ve»  nn  votpm.  the  lemtlity  and  anfficiency  of 
the  iwtitinn  l>eitu;  a  matter  for  the  board's  da* 
ti-miuiHtioti;  an<f  that  a  netltion  on  which  It  haa 
arti'd  WI18  wifticient  will  be  presumed  in  the 
iilist-m-p  of  proof. 

riirlrr  <;en.  Rt.  p,  050,  I  142.  providing 
tliui  n  jiu'tice  "f  the  neare  and  the  Hureties  on 
hiM  (tWciiil  bond  Bhall  W  liable  to  all  personn  In- 
tert»li>d  for  nil  ilutnnHVH  end  lofiaea  suntained  by 
i-cjiHttH  of  his  Cailnre  or  refiiRsl  to  deliver  the 
doekeis,  books,  and  papers  pertnininfc  to  the  of- 
fii-e  to  hia  snccesanr  at  the  exniratioo  of  hfa 
term,  a  jostiee  wron^lly  wlthtioldlnR  the  of- 

1  Rehearing,  danled  November  9, 18WL 


fice  from  bla  aneceaaer,  ctalmlnff  to  hold  over 
on  the  gFonnd  that  the  election  of  his  auccesaor 
was  illegal,  is  liable  to  such  succesaor  oa  lUs 
bond  for  the  fees  of  the  office  received  by  bim 
dunne  such  time. 

Error  to  district  court,  Arapahoe  county. 

Action  by  tbe  people,  for  the  use.  of  QeOTge 
Simmonds,  agalnat  Robert  Morris  and  the 
sureties  on  his  bond  as  a  Justice  of  the  peace. 
Judgment  for  plaintUt,  and  defendants  briac 
error.  Affirmed. 

Chas.  O.  cnement.  for  pUlBtMto  Is  tmt. 
George  SlmmMidfl,  pro  ae. 

THOMSON,  J.  This  suit  was  brought  up- 
on the  official  bond  of  Robert  M'orris  as 
Justice  of  the  peace,  and  resulted  In  a  Judg- 
ment against  the  defendants,  from  which 
tbey  have  prosecuted  error  to  this  court 
The  facts  are  not  in  controversy.  The  dis- 
agreement between  parties  relates  to  the  law 
w-hlcb  should  be  applied  to  the  facts.  At  the 
general  election  beld  In  Arapahoe  county  la 
November,  1888,  tbe  defendant  Sfonis  waa 
duly  elected  Justice  of  the  peace  tar  pre- 
cinct No.  2,  In  that  county.  BetWv  entering 
upon  tbe  dutlea  of  bis  office;  he  gave  bond 
pursuant  to  law,  with  the  other  defendanta 
as  sureties,  c«ndtttoned'  for  tbe-  falthftil  dls- 
rtiarge  of  the  dnttee  of  tbe  office,  amtf  the'  de- 
livery to  his  successors  of  all  books,  papers, 
and  other  things  which  might  be  so  required 
by  law.  Morris  tberetipon  entered  into  his 
office,  and  discharged  the  dtitfea  pertaining 
to  It  fior  the  statutory  term  of  two  yeara. 
On  the  9th  day  of  May,  1890,  upon  tbe  peti- 
tion of  certain  persons  styling  themseltea 
"resldemtB  of  Justice  precinct  No:  2,  in  Arap- 
ahoe county,**  Uie  board  of  county  commit 
sioners  divided  tbe  prectnct;  and  earred  out 
of  it  another  prerinct;  which  th^  destynated 
as  "Nb.  12;"  The  relator  and'  Mtorris  boti 
resided  in  preeinet  No.  3,  as  it  was  con^t^ 
tuted  after  the  division.  At  tft»  general  etee- 
tiOD  held  in  Arapahoe  county  iti  November, 
1890,  the  term  of  office  for  w4i«fe  3rerrfi»'  was 
elected'  being  aboot  to  erpirei.  himself  and- 
the  relator  were-  opposing  candfdtttes'  for-  the 
office  of  Justice  of  the  peace  of  the  new  pre- 
dnct  No.  2,  and  both  pnttcfpated  ta  and 
voted  at  tbe  electiMi.  The  relator  wew  the 
sticoeesful  oandldate,  and  M&prfs  was'  de- 
feated; Uponithe  expirotterro*  Morris^  term, 
the  relator,  aa  his  snccessoe,  having  dniy 
qnaltfled  for- the  purpose^  demanded  of  him 
the  boofest  doakets,  and  papers  pertaining 
to  tbe  office;  but  he  refused  fio  detlver  them, 
amd  retained  them,  and  oomtlntKd  to  act  as 
Justice  until  April  7,  1801.  Upon  the  re* 
CUBfll  of  MonriB  to  comply  with  tbe  relator^ 
demand,  the  latter  instituted  proceedings  la 
mandamus  In  the  district  court  of  Arapahoe 
county  to  compel  the  delivery  by-  Morrfs  to 
the  relator  of  the  books,  dockets,  and  papers 
beloDglng  to  the'  offlcei  Upon  the  hearing 
of  the  case  a  peremptory  writ  was  ondetwd 
aa  prayed.  Morris  appealed  from  the  Judg* 
meat  to  tbe  aupreioe  court,  wUch  declined 
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Jurisdiction  of  the  case,  and  dlsmlsBed  the 
RppeaL  Thereupon,  on  April  7,  1801,  Morris 
turned  over  the  books,  etc.,  to  the  relator. 
During  the  time  Morris  had  possession  of 
them  he  received  as  fees  out  of  business 
brought  to  him  as  Justice  $331.35.  The 
grounds  upon  which  the  defendants  in  error 
rely  for  a  reversal  of  the  Judgment  are: 
First.  That  the  act  of  the  legislature  in  pui^ 
suance  of  which  the  board  of  commissioners 
made  the  order  dividing  precinct  No.  2  Is  in 
conflict  with  Bectlon  11  of  article  14  of  the 
constitQtlon,  and  therefore  void;  that,  the 
order  being  void,  precinct  No.  2  has  never 
been  divided,  and  retains  its  original  bounda- 
ries; that  the  election  held  in  November, 
1890,  for  Justice  of  the  peace  in  the  alleged 
new  precinct  No.  2,  was  held  without  au- 
thority of  law,  and  that,  the  only  claim  of 
the  relator  to  the  office  being  by  virtue  of 
that  election,  he  was  without  title.  Second. 
That,  supposing  the  statute  to  be  ccmstltu- 
tlonal,  the  petition  upon  which  the  board  act- 
ed In  making  the  order  was  not  in  conformity 
with  the  requirements  of  the  statute,  and  did 
not  authorize  the  action  of  the  board,  and 
that  for  that  reason  the  order  was  invalid, 
and  the  attempted  division  of  the  precinct 
nugatory.  And,  third,  that,  waiving  the  fore- 
going objections  to  a  recovery,  the  doings  of 
Morris  in  acting  aa  Justice,  ana  receiving  the 
fees  and  emoluments  of  the  office,  after  the 
relator  had  been  elected  and  qualified  as  his 
successor,  do  not  constitute  a  breach  of  the 
conditions  of  the  bond.  We  shall  examine 
these  several  positions  taken  by  counsel  in 
the  order  In  which  they  are  stated. 

1.  The  following  la  section  11  of  article  14 
of  the  constitution:  **There  shall,  at  the  first 
election  'at  which  county  officers  are  chosen, 
and  annually  thereafter,  be  elected  in  each 
precinct  one  Justice  of  the  peace  and  one  con- 
stable, who  shall  each  hold  his  office  for  the 
term  of  two  years;  provided,  that  in  precincts 
containing  five  thousand  or  more  Inhabitants, 
the  number  of  Justices  and  constables  may  be 
Increased  as  provided  by  law."  The  act  pur^ 
snant  to  which  the  order  of  the  board  was 
made  provides  as  follows:  "The  boards  of 
county  commissioners  of  the  several  counties 
of  tbis  state  shall  at  their  July  meeting,  next 
after  the  passage  of  this  act,  divide  their  re- 
spective counties  into  aa  many  Justices'  pre- 
cincts as  the  necessities  of  the  county  may 
require,  and  upon  the  petition  of  the  voters 
of  any  such  precinct  may  change  the  same,  or 
create  other  such  precincts,  and  shall  cause 
to  be  entered  In  the  Journal  of  their  proceed- 
ings a  record  of  such  precincts,  giving  accurate 
boundaries  thereof."  G«n.  St  p.  284,  f  146. 
Tliere  is  no  obrlons  conflict  between  tbe  con- 
stitutional provision  and  the  statute.  The 
constitution  makes  no  provision  concerning  the 
creation  of  Jnstlcea*  svedncta.  It  contains 
no  limitation  upon  the  power  of  the  legi^- 
tnn  to  provide  for  the  division  of  counties 
into  Jnstlces'  precincts,  and  for  the  creation 
of  such  new  pi-eclncts  as  changing  circum- 


stances made  from  time  to  time  demand.  A 
precinct  may  Itecome  so  populous  that  one  Jus- 
tice is  unable  to  transact  its  bustness,  and  tbe 
legislature  is  authorized  to  provide  for  addition- 
al Justices  in  precincts  containing  more  tlian 
6,000  inhabitanta  On  the  other  hand,  the 
territorial  area  of  a  precinct  containing  less 
than  5,000  people  may  be  so  large  ttiat  the 
convenience  of  the  inhaUtants  requires  its 
division,  or,  by  unsettled  pcHtions  of  a  county 
becoming  occupied,  new  precincts  may  be  nec- 
essaiy  to  accommodate  the  new  populatinL 
There  is  a  wide  dlfferoice  between  increasing 
the  number  of  Justices  In  the  same  precinct 
and  creating  new  precincts,  and  there  is  no 
constitnti<mal  inhibition  against  l^iislatioo 
locking  to  the  Increase  or  alteration  of  pre- 
cincts. Tbe  legislature  has  the  authority  to 
provide  for  tbe  division  of  counties  Into  Jus- 
tices' precincts  in  the  first  Instance,  and  by 
the  same  authority  It  may  provide  for  dividing 
predncta,  changing  their  boundaries,  or  estab- 
lishing new  ones.  The  only  constitutional  lim- 
itation upon  its  power  in  the  matter  of  Jus- 
tices* precincts  relates  to  Increasing  tbe  num- 
t>er  of  Justices  in  the  same  prednct  In 
Board  V.  Smith  (Colo.)  4S  Pac.  357.  Chief  Jus- 
tice Hayt,  incidentally  speaking  of  the  statu- 
tory provision  which  we  have  quoted,  said, 
"We  know  of  no  provldon  of  the  constitution 
with  which  the  act  conflicts,"  and  we  are  un- 
able to  see  how  a  Umttatlon  ujKin  tbe  power 
of  the  legislature  to  provide  for  additional  Jus- 
tices In  the  same  precinct  affects,  or  can  af- 
fect, Its  authority  to  provide  for  establishing 
precincts  originally,  or  for  changing  them  or 
adding  to  their  number  after  they  axe  estab- 
lished. We  must  bold  the  act  in  question  to 
be  in  harmony  with  tbe  constitution. 

2.  The  statute  empowers  the  commlsslouera, 
upon  petition  of  the  voters  of  a  precinct,  to 
change  the  precinct,  or  create  other  precincts. 
In  this  case  the  petitioners  described  them- 
selves, not  as  voters,  but  aa  residents,  of  pre- 
cinet  No.  2;  and  hence  It  Is  contended  that 
the  board  had  no  authority  to  act  upon  the  pe- 
tition. W&  do  not  think  the  argument  sotmd. 
In  our  opinion,  It  is  entirely  unimportant  how 
the  petitioners  may  have  designated  tbemsdves 
in  their  petition.  The  statute  does  not  empower 
the  commissioners  to  act  upon  a  petition  of 
persons  representing  themselves  as  voters  of 
tbe  precinct,  without  more.  Tbey  must  be 
voters  In  fact,  and  the  commissioners  must  be 
legally  satisfied  that  they  are  voters.  That 
they  style  themsdves  voters  would  not  re- 
lieve the  commissions  of  tbe  doty  of  aaotr- 
talnlng  whether  they  are  such.  No  legal 
formality  Is  necessaiy  in  such  a  petition,  and 
It  Is  Immaterial  whether  tbe  petitioners  call 
themselves  residents  or  voten,  provided  the 
petition  Is  otherwise  suffidientt  and  an  In- 
vestigation shows  that  they  are  voters.  As. 
In  tUs  case,  the  commissioners  made  the  or- 
der, and  as  ample  power  was  conferred  upon 
them  for  that  purpose,  we  must  presnme  that 
they  satisfied  themselves  that  the  petitioners 
were  voters  of  the  prednct,  and  that  all  tbe 
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condlUona  necessary  to  the  exercise  of  the 
power  existed.  The  presumption  being  in  fa- 
Tor  of  the  legality  of  the  wder,  without  proof 
of  facts  which  InTalidated  it.  It  must  be  up- 
held. But  the  positioQ  taken  by  Morris  In  this 
Uagatlon  Is  at  least  equivocal.  He  submitted 
his  claim  to  the  office  to  the  voters  of  the  pre- 
cinct, and  they  rejected  it  He  was  a  candi- 
date against  the  relator.  He  tootc  on  active 
part  in  the  election,  and  the  result  was  un- 
favorable to  him.  He  does  not  seem  to  have 
entered  the  contest  with  any  Intention  of  abid- 
ing the  event,  unless  It  should  be  satisfactory 
to  him.  If  be  was  successful,  he  could  hold 
the  office  by  virtue  of  the  election^  If  he 
failed,  he  could  repudiate  the  election,  and 
hold  the  office  by  virtue  of  hla  former  com- 
mission, on  the  ground  that  do  successor  bad 
been  legally  chosen.  The  law  does  not  regard 
a  position  like  that  with  favor.  He  does  not 
pretend  that  he  participated  In  the  election,  or 
submitted  his  candldacr  to  the  voters,  with- 
out a  full  knowledge  of  all  the  facts;  and  we 
do  not  think  that,  even  It  the  election  was  Ir- 
r^niliv>  we  are  required  to  search  for  reasons 
why  he  was  not  bound  by  the  result 

3.  Were  the  fees  received  by  Morris  for  offi- 
cial business  transacted  by  him  during  the 
time  be  continued  to  act  after  his  term  had 
expired  recoverable  In  this  case?  It  Is  con- 
tended that  U  the  relator  was  de  jure  the  jus- 
tice, the  acts  of  Morris  were  void;  that  all 
moneys  collected  by  blm  could  be  recovered 
back  1^  the  parties  paying  them;  and  that 
there  were,  therefore,  no  fees  or  emoluments 
of  the  office  for  which  he  was  liable  to  the  re- 
lator. It  is  further  maintained  that  receiving 
moneys  after  the  expiration  of  his  term,  even 
If  his  acts  during  the  time  were  not  void, 
constitute  no  breach  of  any  of  the  conditions 
of  the  bond.  We  do  not  deem  it  necessary 
to  enter  into  any  extended  discussion  of  tiie 
validity  of  Morris'  acts  while  wrongfully  with- 
holding from  the  relator  the  possession  of  the 
office.  He  continued  In  office,  and  discharged 
the  duties  and  exercised  the  functions  of  a 
justice  of  the  i)eace  after  he  ceased  In  law  to 
be  a  justice,  claiming  that  no  successor  had 
been  legally  elected.  He  was  not  a  usurper, 
or  an  intruder,  but  claimed  the  office,  and  con- 
tinued to  act  in  it  under  a  title  which  before 
that  time  he  unquestionably  had.  He  held  by 
color  of  title  from  his  original  election.  He 
was,  therefore,  an  Officer  de  facto  within  every 
definition  of  the  term,  and  all  bis  acts  as 
such  were  valid  as  to  the  public  and  third 
persons.  Hamlin  v.  Kassafer,  15  Or.  456,  15 
Pac.  nS;  State  r.  WllUams,  S  Wis.  308;  Pe- 
tersllea  v.  Stone,  119  Mass.  465;  State  v.  Gar- 
roll,  as  Conn.  449.  The  fees  which  Morris  ex- 
acted and  received  could  not  be  recovered 
back  by  those  paying  them.  The  legal  title 
to  the  office  was  In  the  relator,  and  the  pos- 
session was  in  Morris.  The  fees  and  emolu- 
uirnts  which  pertained  to  the  office  after  the 
title  of  the  relator  accrued  belonged  to  the 
relator;  and  Morris,  having  by  virtue  of  bis 
unlawful  poBSGBslon  taken  and  appropriated 


them,  must  be  held  liable  to  the  relator  for 
the  amount  received.  Mayfield  v.  Moore,  53 
lU.  428;  Comstock  v.  Cltj  of  Grand  Bapida, 
40  Mich.  887;  Nichols  v.  MacLean,  101  N.  Y. 
Baa,  5  N.  E.  347.  As  against  Morris  personal- 
ly, the  right  of  the  relator  Is  clear;  but  the 
question  remains  whether  the  money  is  recov- 
erable In  an  action  on  Morris'  official  bond. 
It  is  vigorously  contended  that  such  an  action 
cannot  be  maintained,  and  the  reason  given  is 
that  the  acts  complained  of  oc<3irred  after  his 
term  had  expired,  and  are  not  covered  by  any 
condition  of  the  obligation.  This  position  of 
counsel  is  worth  examining.  In  the  law  con- 
ottnlng  justices  and  constables  we  find  the 
following: 

"Sec.  141.  Tbat  whenever  the  term  of  office 
for  which  any  Justice  of  the  peace  may  have 
been  elected  shall  expire,  It  shall  be  the  duty 
of  such  officer  to  deliver  over  his  docket  stat- 
utes, and  all  papers  relating  to  the  busbiess 
transacted  before  him,  to  his  successor  In  office, 
upon  demand,  after  such  successor  shall  have 
been  qualified  according  to  law,  whose  duty 
it  sliall  be  to  proceed  to  the  completion  of  aU 
unfinished  business,  to  issue  executions  upon 
judgment  remaining  unsatisfied  upon  such 
do<^et  and  to  effect  the  same,  and  have  the 
same  power  in  respect  to  such  docket  and  pa- 
pers as  If  the  same  pertained  to  proceedings 
orl^nally  Instituted  before  him. 

"Sec.  142.  Any  Justice  of  the  peace  failing  or 
refusing  to  deliver  any  statutes,  books,  dodc- 
ets  or  papers,  as  required  by  this  chapter,  for 
the  space  of  ten  days  after  the  same  are  de- 
manded, shall  forfeit  and  pay  the  sum  of  ten 
dollars,  to  be  recovered  1^  an  action  of  debt 
in  the  name  of  the  coun^  treasurer,  for  the 
benefit  of  the  county,  besides  being,  together 
with  his  securities  in  his  official  bond,  liable 
to  the  county  and  to  all  persons  interested  for 
all  damages  and  losses  which  may  be  sostiUnr 
ed  by  reason  of  such  failure  or  refusal" 

Gen.  St  pp.  649.  6C0. 

Now,  what  damages  are  recoverable  for  the 
failure  or  refusal  of  a  Justice  of  the  peace 
wboee  term  has  expired  to  deliver  the  books, 
records,  and  papers  belonging  to  the  office  to 
his  successor?  It  cannot  be  said  that  the  per- 
son aggrieved  la  confined  In  his  recovery  to 
the  market  value  of  the  things  withheld. 
They  have  no  substantial  value,  except  In  the 
bands  of  the  person  using  them.  The  statute 
expressly  provides  for  the  liability  pf  the 
obllgora  to  the  persons  Interested  for  all  dam- 
ages and  losses  sustained  by  reason  of  the 
failure  or  refusal  to  deliver  them.  They  are 
the  legal  Indicia  of  title,  and  by  retaining 
them,  and  continuing  to  act  in  all  respects  as 
before,  Morris  withheld  possession  of  the  office 
from  the  person  lawfully  entitled  to  It  The  fees 
and  emoluments  which  he  collected  were  Inci- 
dent to  the  office,  and,  if  the  relator  bad  been 
In  possession,  he  would  have  received  than. 
The  retention  of  the  books,  dodcets,  and  pa- 
pera  after  demand  made  was  a  breach  of  the 
conditions  of  the  bond;  and  the  damages  and 
losses  sustained  by  the  relator  were  the  fees 
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MoBglng  to  him,  approprbited  bjr  MoitIb,  and 
whlcb  the  latter  was  enabled  to  obtain  br  bis 
unlawful  possession  of  the  legal  Indicia  of  ti- 
tle. These  da  maizes  were,  therefore,  the  di- 
rect r»ult  oT  the  (allure  ancl  refusal  of  Mop- 
ris  to  deliver  the  books,  dockets,  and  papers. 

In  our  opinion,  ttie  judgment  waa  rifbt,  anfl 
But  be  affirmed.  Affirmed. 


STILES  T.  BICH3B  et  aLt 

(Court  of  Aj»peal8  of  Colorado.    Oct.  12,  1896.) 

Mastbb  and  mavAHT— Plbaoih»— Oauhb  or  Ao- 
Tion  iroT  Htat^d— NBaLiaa.ioB— Ixaor- 

TICIBXT  EtIDBXCB. 

1.  In  an  action  for  the  death  of  plaintififa 
husband,  a  couiplaint  which  alleges  that,  while 
the  derensed  wa«  at  work  Id  defendaots*  mine 
shaft,  be  was  killed  br  the  cmviag  in  of  the  wall 
•f  the  shaft;  that  defendants  were  negli^nt  in 
not  haviajf  timbered  the  shaft;  that  it  had 
reached  a  (tfjttb  of  12  feet,  and  said  deceased 
had,  Immedlatelr  preceding  his  death,  complain* 
ed  to  deCeBduBta  of  their  negligence  in  not  tun- 
bf^riug  the  Bame,  and  defendaots  had  promised 
that  It  should  be  timbered;  that  defendants  had 
eotomenced  timbering  when  said  injur;  oecur- 
led:  tliat  at  the  time  deceased  was  killed  he 
thought,  and  any  man  of  ordinal?  prudence 
wouM  have  thought,  that  said  shaft  could  be 
timbered  before  it  would  cave  in,-Hdoes  not  state 
a  cause  of  acHDn. 

2.  In  an  action  for  the  death  of  iMntHrs  hus" 
baud,  it  anpeared  ibat  he  was  killed  by  the  cav- 
ing io  of  uefeudnnts'  mine  shaft,  which  he  was 
employed  in  sinking:  that  he  was  a  prat^ctU 
Miner,  and  had  worked  in  the  shaft  from  the 
surface,  and  knew  the  character  of  the  ground] 
that  be  voluntarily  prosecuted  the  work,  wlth- 
vut  informing  defendHnto.  who  had  not  been  in 
the  shaft,  that  it  was  daoxerau*.  heid,  that 
defendants  were  not  chargeable  with  ncgli' 
fence. 

Error  to  district  court,  Arapahoe  county. 

Action  by  Con  Stiles  agalnat  Angoat  Richie 
and  others  fcH*  the  deatb  of  her  bus  baud. 
From  a  judgment  in  favor  of  defendants, 
plaintiff  brings  error.  AlUnned. 

B.  B.  Johnson,  for  plaintiff  In  vmr.  Fel- 
ka  ft  Dayton,  for  defendants  In  error. 

RESTO,  P.  J.  This  action  was  bronght  by 
the  ptainttff  In  error  against  the  defendants 
to  recover  damages  tor  the  deatb  of  her  hus- 
band by  the  caving  In  of  a  shaft  In  the  ndns 
ef  defendants  while  employed  by  them  in  slnk- 
toff  the  shaft.  The  part  of  the  complaint 
■ecessary  to  be  considered  Is  as  follows: 
■*Whlle  the  said  John  W.  Stiles  was  at  work 
In  the  bottom  of  aald  shaft  a  large  body  ot 
earth  and  gravel  fell  from  the  side  thra«o^ 
and  Instantly  killed  hhn;  that  the  defendants 
and  their  agents  and  servants  were  grossly 
iKldlgt^nt  In  not  having  timbered  aald  shaft, 
and  thereby  prevented  the  same  from  caving 
In  as  aforesaid;  that  said  shaft  at  the  time  of 
■aid  death  bad  reached  a  depth  of  12  feet,  and 
said  deceased  had.  Immediately  preceding  bis 
^th,  complained  to  defendants  of  tUelr  neg- 
n^nce  In  not  timbering  the  same,  and  defend- 

>  Rehearing  denied  November  6;  1896l 


ants  bad  promised  that  the  same  should  be  int- 
mediately  tlml>ered;  that  defendants  In  pnnm- 
anre  of  said  promise  had  commeaeed  the  tim- 
bering of  said  shaft,  and  were  In  the  act  of 
doing  so  at  the  time  of  said  Injury  and  death 
as  aforeaald;  that  at  the  time  deeeaeed  was 
killed  as  aforesaid  he  thought,  and  any  man 
of  ordinary  pradenee,  with  the  knowledge 
which  deceased  had  of  the  ground  he  was 
working  in,  woidd  have  thoo^t,  that  said 
shaft  could  be  tfanbercd  before  tt  would  cave 
in."  Taking  the  aBegatloaa  in  the  text  as 
pleaded,  the  comptalnt  states  no  cause  of  ac- 
tion. It  Is  alleged  that  tbe  shaft,  at  the  time 
of  his  death,  was  12  feet  deep  only;  that  de- 
ceased. Immediately  pRcedlng  bis  death,  com- 
plained to  defendants  of  their  negrllgCTce  in 
not  timbering  tbe  same,  and  dctfeadanta  bad 
promised  that  Uie  same  should  Imnaedlatdy 
be  timbered.  The  complaint  of  deceased  In 
r^rd  to  the  Insecurity  of  the  diaft  was  made 
'immediate  before  his  deatb."  At  tbe  time 
of  bis  death  be  was  engaged  In  timbering  the 
shaft.  The  allegatlMi  -shewB  immediate  at- 
tention to  the  complaint  made,  and  an  hn me- 
diate fulflllment  of  the  promise.  The  rule  of 
law  evidently  intended  to  be  tnvcked  la  ele- 
mentary, and  Is  that  wheve  the  employer  has 
knowledge  of  the  dat%9  attradlng  ttie  «m- 
ployment,  and  does  not  comnranlcate  It  to  tbe 
employe,  and  also  when  the  danger  Is  discov- 
ered by  the  employg,  and  he  conveys  the 
knowledge  to  tbe  emj^oyer,  and  he  promises 
to  remedy  it,  and  the  empIoyA,  relying  upon 
such  promise,  continnes  the  employment,  and 
the  employer  neglects  to  obviate  tbe  danger, 
the  employer  is  liable  In  damages  for  any  In- 
jury received  by  tbe  servant;  but  In  this  case 
tbe  allegation  negatives  tbe  liability  by  the 
statement  that  the  employer,  on  being  inform- 
ed. Immediately  proceeded  to  remove  the  cause 
of  danger.  The  rale  of  law  controlling  this 
case  Is  clearly  snd  tersely  stated  In  2  Tfaomp. 
Neg.  092:  "If  the  master  knew,  or  ought  to 
have  known,  and  the  servant  did  not  know, 
and  was  not  bound  to  know,  of  Its  existence 
[the  danger],  tbe  liability  of  the  master— tbe 
servant  having  been  otherwise  In  the  eierclse 
of  due  care— is  fixed;  and  It  Is  eqoally  tme, 
hi  every  case,  that  unless  the  master  knew  of 
the  defect  which  subsequently  produces  tbe 
injury,  or  was  under  a  duty  of  knowing  It, 
he  cannot  be  held  liable,  for  In  the  absence  of 
such  knowledge,  or  duty  of  knowing,  there  is 
nothing  of  which  negligence  can  be  predicat- 
ed." See  Elliott  V.  Railroad  t3o..  87  Mo.  272; 
Hayden  r.  Manufacturing  Oo.,  29  Conn.  548; 
Railroad  Go.  v.  Convoy,  81  IIL  162;  Railroad 
Oo.  V.  Troescb,  68  111.  545.  Again  It  la  said 
In  2  Thonip.  Neg.  995:  "These  two  things 
must  stand  in  conjunction,— knowledge  on  tbe 
part  of  the  master,  or  Its  etpilvalent  negUgmt 
Ignorance;  and  a  want  of  knowledge  on  tbe 
part  of  the  servant,  or  its  equivalent,  excusa- 
ble Ignorance."  See  Walsh  v.  Valve  Ca,  110 
Mass.  28;  Railroad  Co.  v.  Thomas,  42  Ala. 
672;  Railroad  Go.  v.  Mimkln,  8  Kan.  647; 
Railroad  Oo.  t.  Lore^  10  Ind.  SU.   In  3 
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Thcnqk  Mag.  971.  972,  the  negngenea  wUcb 
will  render  the  employer  liable  Is  suited  am  fol- 
Ivm:  'fl)  NagUgenee  In  mbjacdns  ttaa  mit- 
■nt  to  the  rtak  «C  Injury  from  tMeedn  ar  vt- 
safe  machtaery,  Imlldiag,  premlaoa.  or  appIV 
■Bcee.  NegUgwce  to  M^Jectliig  him  to 
tbe  risk  of  Injny  from  DBskUlfnl,  drunken, 
habitually  n^lgenl;  w  oURnrtoe  unlit  f^ow 
■ervanta.  (S)  NegUgcoioe  whwa  the  nuatMv 
or  hla  Tloe  prlactpftl.  perwrnaUy  totoferea,  and 
either  doea  or  commaada  the  doing  of  the  act 
which  cAvaed  the  Injury.  In  tbe  first  two 
caaea  the  nofltneoa  ot  the  h«llMv,  premtsM, 
machine,  appUance,  of  f  dlow  serrant  most 
have  been  known  to  the  master,  or  mmt  hive 
been  soch  as,  with  Kaeonabte  d&igeBce  and 
attention  to  his  bnaineaa,  be  ought  to  have 
known.  It  rnnat  alao  bare  been^iuifeBown  to 
tbe  aerrant  w  snefa  an  a  reasonable  ezerdae 
of  ridn  and  dUlgence  In  Ma  department  of 
serrice  would  not  bave  dbeorered  to  him.  If 
tbe  master  has  not  been  personally  negligent 
in  any  of  these  parthnilars,  and  hart  neverthe- 
leas  happens  to  the  aerrant,  tbe  master  will 
not  be  answenble  In  damages  therefor;  but 
tlie  serrant's  mlBforiune  wfll,  according  as 
tbe  fftcts  appear,  ettber  be  ascribed  to  bis 
own  nesBgence,  or  ranked  In  the  category  of 
acddenta,  tbe  litk  at  which,  by  his  contract 
of  eerrlce,  he  la  deemed  Ttdnntarlly  to  hare 
assumed."  See  Railroad  Co.  t.  McGnw  (Oolo. 
Sup.)  45  Pac.  S83.  In  support  of  these  two 
proposlHoos  ahuoBt  mimber)i»s  authorities  are 
cited  from  nearly  all  the  dltferent  fitates.  The 
facts,  as  shown  by  the  very  meager  evidence 
of  Murdoch  Smith,  who  was  the  only  witness 
who  had  any  knowledge  of  the  facts,  were 
that  defendants  employed  him  to  sink  the 
shaft,  and  authorized  him  to  hire  his  own  men 
to  do  the  work,  and  he  employed  deceased. 
Witneas  had  been  a  miner  about  14  years. 
Stiles  had  been  a  miner  8  or  9  yeara,  "and 
fully  as  good  if  not  better  than  the  witness." 
The  two,  in  company  with  defendant  Hook, 
left  Denver  Monday,  September  2lBt  On  the 
way  to  the  mine,  defendant  hired  two  men 
and  a  team,  and  tocdc  them  along  to  cut  and 
haul  timber.  Hook  remained  until  Friday, 
the  2ijth,  when  he  returned  to  Denver.  Smith 
and  deceased  commenced  sinking  shaft  Tues- 
day, Z2d.  Sunk  the  shaft  three  or  four  feet 
on  that  day.  and  three  or  four  feet  the  next 
day.  It  was  not  shown  when  the  balance  to 
make  the  twelve  feet  was  sunk,  but  it  must 
have  been  the  two  following  days,  as  Smith 
testified,  "Before  he  [Hook]  went  away,  I 
told  him  we  would  have  to  timber  that  sbaft, 
and  he  said,  'Go  ahead  and  timber  IL' "  The 
accident  by  which  Stllea  lost  his  life  occurred 
on  tbe  following  Tuesday.  The  shaft  was 
then  timbered  up  about  five  feet.  Witness 
was  on  top,  preparing  timber,  and  Stiles  In 
the  bottom,  putting  In  tbe  timber,  when  a 
mass  of  earth  fell,  killing  him  Instantly.  Hook 
bad  not  been  there  since  Friday  previous. 
Whether  any  sinking  had  been  done  after  be 
left,  was  left  in  doubt,  but  there  was  slnUng 
done  the  day  be  left  Now  as  to  the  evidence 


of  negUgance  to  cbarge  tte  defbodanta:  Smltb 
says  that,  when  the  abaft  waa  down  alx  or 
seven  feet,  he  told  Book  that  it  had  bettar 
be  ttanberetf.  Hook  wanfiad  It  annk  daiiper, 
so  he  oould  change  the  abaft  to  suit  the  tzend 
of  tbe  Toln.  'Whra  tba  auRgeathn  was  made 
tbe  next  time,  Hook  Inatmcted  them  to  go 
abcad  and  do  It  It  la  alleged  In  tbe  com- 
pUtot  "that  dacaaaed  had.  Immediately  pre- 
ceding Us  death,  complained  to  tbe  defendants 
of  UMte  negUgeooe  In  net  tbaberlng  the  sbaft" 
This  could  not  have  bean  true,  as  Smith 
swears  that  Hock  1^  on  Friday  prevlovB, 
aad  of  course  bad  no  knowledge  of  affairs  aft- 
er that  time;  and  what  K  anything,  waa  done 
afterwards  to  Inoreaae  the  dangw  Is  not 
abowa  But  dnrlug  the  bttervenlng  time  Smith 
and  deceased  were  proaecntlng  tbe  work  with- 
out the  preaence  of  either  defendant  Smith 
alee  tsstUled;  '*iix.  Hook  did  not  meet  Mx. 
Stllea  In  refertnee  to  bis  employment."  Un 
croBS-exB  mi  nation  he  testifies  that  deceased 
had  woriced  In  the  abaft  from  tbe  surface, 
and  knew  tlw  chaiactw  of  the  ground;  that 
Hook  laid  nevtr  been  In  tbe  shaft  maO,  al- 
though wttaesB  and  deceased  had  dlacuased 
tbe  abaft  as  dangerous,  ndtber  of  tbem  to- 
formed  Hook  that  tbe  abaft  was  dangeroua. 

To  negative  In  advance  the  defense  <rf  con* 
trlbutory  negligence,  the  followinc  peculiar 
aUegatioB  was  Inowted  In  the  complaint: 
"That  at  the  time  deceased  was  klUed  as 
aforesaid,  he  tlioutcht,  and  any  man  of  ordi- 
nary prudence,  with  the  knowledge  the  de- 
ceased had  of  the  ground  he  was  woricing  in, 
would  have  thougbt,  that  said  shaft  conld  be 
timbered  before  it  would  cave  In."  If  such 
waa  the  conclusion  of  an  aavertenced  miner, 
who  bad  done  tbe  work,  and  would  have  been 
the  conclusion  of  any  man  of  "ordinary  pro- 
dence,"  how  could  defendants  be  charged  with 
negligence  and  made  liable  for  falling  to  ex- 
axUe  extraordinary  and  prophetic  pmdeoce 
prerkxis  to  the  preceding  Friday?  It  is  <^r, 
beyond  controversy,  tliat  deceased  ba'd  greatet* 
knowledge  of  the  shaft  anA  tbe  chaiacter  of 
tbe  ground  than  Hook  could  have  had,  and 
that  deceased,  a  practical  miner,  of  years*  ex- 
perience, possessed  of  all  knowledge  that 
could  tie  obtained,  voluntarily  profiecuted  the 
work  and  incurred  the  risk  incident  to  tbe 
employment  The  unfortunate  calamity  waa 
properly  designated  by  the  witness  in  bis  tes- 
timony: "I  suppose  this  waa  an  accident." 
It  certainly  could  not  have  been  predicted  by 
Hook  on  the  Friday  before,  for,  had  those  en- 
gaged in  the  work  on  Tuesday  recognized  the 
Impending  danfi^r,  deceased  would  not  iiave 
been  in  the  shaft  Tbere  was  no  evidence  of 
n^ligence  on  tbe  part  of  the  defendants  to 
charge  tbem  with  liability  for  the  unfortunate 
death.  Shear.  &  R.  Neg.  S  12.  Tbe  supreme 
court  and  this  court  have  been  required  to  ex- 
amine. In  several  cases,  and  apply  the  law 
In  regard  to.  alleged  neglierence.  Tbe  law  has 
been  so  fully  stated  In  Railroad  Co.  v.  Llebe,  17 
Colo.  2S0.  29  Pac.  17&;  Lord'  v.  BeAnlog  Ca, 
12  Colo.  890,  21  Pac.  148;  Anaon  v.  Evans,  19 
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Colo.  274,  85  Pac.  47;  Kflman  t.  Security  Co., 
20  Colo.  7,  86  Fbc:  7D7;  Cemeteiy  Ah'd  t. 
DKvtB,  4  Ook).  App.  670;  88  Paa  OU;  Deone 
T.  Power  Co,  0  Colo.  App.  521,  8B  Fac:  846; 
Railroad  Go.  t.  Badin,  6  Oolo.  Ajjp.  27S,  40 
Pac.  508;  Iron  Go.  t.  lAmb,  0  Oolo.  Ai^  2S5, 
40  Pac.  251,-tliat  fortber  dtacuBsloD  of  tbe 
law  d  thla  case  aeema  umeceaBarr.  Tbe 
judgment  of  nooBult  was  correct  Tliat  the 
court  bad  a  rlCht  to  withdraw  tike  case  from 
the  Jury,  and  caoae  a  Judgment  of  nonanlt  ta 
be  entered.  See  Ettieai.  &  B.  Nes.  1 11;  Han 
r.  Morse.  8  Colo.  App.  868.  88  Pac.  283; 
Transit  Go.  t.  Dwyer.  8  Colo.  App.  408,  88 
Pac;  816.  The  Judgmoit  of  tbe  district  conrt 
must  be  affirmed.  Afflrmed. 


AMERICAN  LBAD-PBNCIL  CO.  et  al.  T. 

CHAMPION  et  al. 
(Sapreme  Court  of  Kanuts.    Not.  7.  1886.) 
Chattkl  Mortoaoes— Rrcoru — KiSBTS  or  Sobsb- 
qrsNT  MoRTOAems. 

1.  The  withholding  of  a  diattel  mortgage 
from  record  may  cast  suspicion  npon  the  good 
faith  of  the  indebtedness  which  it  is  given  to  se- 
care.  but,  good  faith  being  admitted  or  shown, 
the  only  effect  of  a  failure  to  file  it  for  record  is 
to  render  it  Toid  as  against  tbe  creditors  of  the 
mortgagor,  and  as  against  subsequent  parchas- 
ers  and  mortgagees  in  good  faith,  antll  it  is  filed 
for  record,  or  actnal  possession  taken  under  it. 

2.  As  to  a  chattel  mortgagee  haTiog  actoai  no- 
tice of  a  prior  mortgage  upon  the  same  proiwrty, 
it  is  immaterial  whether  the  prior  mortgage 
was  recorded  or  not;  and,  where  the  biterests 
of  the  subsequent  mortgagee  conld  not  have 
been  prejudiced  bj  the  manner  in  which  the 
mortgagor  was  permitted  to  deal  with  tbe  mort- 
gaged property,  such  subsequent  mortgagee 
cannot  succesafullgr  atttick  tbe  TaUdlty  of  the 
^ior  mortgage  oo  that  account. 

<S7Uabu8  by  the  Court.) 

Error  from  district  court,  Sed^ick  county ; 
O.  Reed,  Judge. 

Action  by  Mary  B.  Champion  against 
Charies  T.  Champion  and  others  to  foreclose 
a  chattel  mortgage.  The  American  liead- 
Pencll  Company  and  others  Intervened. 
From  the  Judgment  rendered,  Interveners 
bring  errcH',  and  plaintiff  and  defendant  Hat- 
tie  0.  Oiosier  bring  cross  error.  Affirmed. 

On  and  hetcn  June  6,  1880.  Charles  T. 
Champion  was  engaged  In  the  wholesale  and 
retail  book  and  atatlonery  boslneas  at  Wich- 
ita. On  that  day.  being  indebted  to  the 
Wichita  National  Bank  in  tbe  sum  of  86,600, 
erldenced  by  several  prmnlaMry  notes,  he 
executed  to  said  bank  a  c<rilat«»l  note  for 
that  amount,  and  secured  tbe  same  by  a 
chattel  mortgage  on  bis  entire  stock  of  books, 
stationray.  fixtures,  and  accounts,  with  tbB 
understanding  that  the  some  should  not  be 
filed  In  the  office  of  the  register  of  deeds  ot 
Sedgwick  county,  and  that  Its  existence 
■hoold  not  be  publicly  known,  bnt  lAonld  be 
kept  a  secret  between  the  parties,  and  said 
chattel  mortgage  was  nerer  filed  for  record. 
From  June  6  to  Deconber  4,  1890,  the  bank 
allowed  duunplon  to  keep  his  acconnt  with 


It,  and  deposit  the  proceeds  ot  the  sale  of 
goods,  and  check  upon  tbe  same  without  any 
restriction,  and  during  the  same  time  tba 
bank  loaned  him  a  large  additional  amoont 
ot  money.  In  the  aggregate  soffldlent  to  In- 
crease the  (ffl^Inal  Indebtedneaa  to  tbe  sum 
of  88,260;  and  on  Deconber  6,  1880,  tbe 
bank  demanded  security  for  tbe  whole 
amount;  and  Champion  executed  and  deUr- 
wed  to  the  bank  bla  collateral  promissory 
note  for  that  amount  to  corer  the  seT«ai 
original  notea  held  by  tbe  bank,  and  matur- 
ing at  difCMimt  dates,  and  at  the  same  time 
Champion  executed  to  tbe  bank  a  chattel 
mortgage  on  bla  entire  stock  of  goods,  and 
the  shelving,  fixtures,  notes,  and  accounts, 
to  secure  said  indebtedness.  At  that  time 
It  was  agreed  between  the  bank  and  Cham- 
pion that  the  bank  ahould  haTo  possession  ot 
said  stock  of  goods  as  seciulty  under  said 
mmrtgage,  and  that  Champion  shonld  remain 
In  possesBlcm  as  Uie  agent  of  tbe  bank,  and 
should  accmint  to  It  for  all  mon^s  rec^ved 
ttpwi  ttie  sale  of  goods,  and  that  the  bank 
should  haro  power  to  place  any  other  agent 
in  charge,  if  deemed  necessary.  The  mmrt- 
gage  at  June  6,  1890,  was  dellTered  up  to 
Champion.  Notwithstanding  said  agree- 
ment and  the  several  demands  made  by  the 
bank  for  a  comidlance  therewith.  Champion 
continued  the  business  in  substantially  Uie 
same  manner  as  before^  oslng  the  iwoceeda 
of  sales  f(»  tbe  pigment  of  tbe  dalms  of 
commercial  creditors  and  the  expenses  of 
the  business;  and  on  December  20tb  the 
bank  made  another  potitlre  d«uand  npui 
Champion  for  tbe  sum  due,  bnt  Champion 
claimed  that  he  waa  unable  to  pay  the  in* 
debtednees  Champion  was  Indebted  to  his 
motlier,  Mary  E.  Chanqilon,  in  the  sum  of 
88,400,  and  to  hbi  sister.  Battle  O.  Crosier, 
about  84,400l  Mrs.  Champion  reelded  at 
Wichita,  aiKt  Mrs.  Crozler  In  Oklahoma. 
Champion  Informed  his  mother  that  the 
bank  would  not  wait  any  limger  iq>on  talm. 
and  thereupon  Champion  proposed  to  give 
to  his  mottier  and  bis  sister  each  a  chattel 
mortgage  npon  the  same  atoc^  to  secure 
their  claims,  and  this  was  done  on  December 
22,  1880,  Champton  having  telegraphed  to 
his  sister,  and  she  having,  by  td^raph,  em- 
ployed a  firm  of  attomeya  at  Wichita  to  pro- 
tect her  Interests.  Each  of  said  mmtgages 
contained  the  foUowlzig  danse:  "A  cbattd 
mortgage  in  the  amount  of  88,400  was  exe- 
cuted on  the  above  stock  of  goods  to  the 

Wichita  National  Bank  on  the  day  of 

December,  ISOa**  These  mcntgages  were 
filed  In  the  office  of  the  register  of  deeds  In 
Sedgwick  county  on  the  same  day,  within  a 
few  minutes  aftn  12  o'clock.  Frank  L. 
Champion,  a  brother  of  Charies  T.  Cham- 
pion, was  appointed  by  his  mother  and  the 
agent  of  his  sister  to  take  charge  ot  said 
stock  of  goods  under  said  chattel  mortgages, 
and  he  did  so  within  a  few  minutes  after 
they  were  filed;  bnt  the  atwe  was  not  dosed, 
and  business  was  bc4ng  oonducted  In  about 
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tbe  same  manner  ob  before,  when,  dorlog  tbe 
course  of  tbe  afternoon,  tbe  bank,  having 
filed  Its  mortgage  for  record  at  2:15  p.  m.. 
took  the  possession  away  from  said  Frank  L. 
Champion  without  fortbw  reslatance  than  a 
protest  by  him,  and  he  left  the  store  toI- 
antarlly,  and  the  bank  closed  It  up.  On  De- 
cember Zi,  1890,  Marr  Champion  filed  her 
petition  against  Charles  T.  Cbampfon,  the 
Wichita  National  Bank,  and  Hattle  0.  Cro- 
sier, to  foreclose  her  mortgage,  and  to  have 
the  same  declared  a  first  lien  upon  said  per- 
sonal property,  and  for  the  appointment  of  a 
receiver  to  take  charge  of  and  control  said 
property,  and  to  sell  and  dispose  of  the  same 
nnder  the  direction  of  the  court;  and  on  the 
same  day,  by  consent  of  all  the  parties,  M.  J. 
Oliver  was  duly  appointed  as  receiver. 
Many  of  the  commercial  creditors  of  Charles 
T.  Champion  obtained  Judgmente  against 
htm  before  Justices  of  the  peace  and  in  the 
district  court,  and  were  allowed  to  intervene 
and  become  parties  to  said  action  with  a 
view  to  the  protection  of  their  Interests  In 
the  proceeds  obtained  aod  collected  by  tbe 
receiver.  The  goods  for  the  value  of  which 
they  obtained  Judgments  were  all  sold  by 
them  to  Champion  between  June  6  and  De- 
cember 22,  1890.  For  the  purpose  of  obtain- 
ing credit.  Champion  made  statnaents  to  cer- 
tain commn'clal  agencies  showing  the 
amount  of  his  assets,  and  furOier  stating 
that  there  was  no  mortgage  upon  the  same. 
The  bank  did  not  know  that  said  fiilse  repre- 
sentations had  been  made,  and  It  did  not  at 
any  time  attnnpt  to  mislead  or  decelTe  the 
creditors,  tmless  tne  faUure  to  record  Its 
mortgages  had  tnat  effect.  AD  the  claims  of 
tlie  commerdal  creditors  and  of  the  sereral 
mortgagees  were  bona  fide,  as  between  them 
and  Charles  T.  Champion.  Tbe  court  b^w 
awarded  to  the  bank  tike  first  Uen«  to  Sirs. 
Champion  the  second,  and  to  Mrs.  Crozler 
Che  third,  postponing  the  claims  of  all  the 
commercial  creditors  thereto,  and  they  bring 
tbe  case  here  for  review.  Mar7  B.  Cham- 
pion and  Hattle  C.  Crozler  also  filed  cross  pe- 
titions, claiming  priority  orer  the  lien  of  the 
bank. 

3.  V.  Daugberty  and  Adams  A  Adams,  for 
idaintlffs  tai  error.  Wall  &  Biooks,  Fred.  W. 
Beutley  and  David  Smyth,  for  defnidants  In 
error. 

MARTIN,  C.  J.  (after  stating  the  facts).  1. 
We  do  not  feel  called  upon  to  decide  whether 
the  Judgment  jcreditors  stand  in  a  position  to 
question  the  validity  of  the  several  ctiattel 
mortgages,  each  of  which  was  given  to  se- 
cure a  bona  fide,  although  a  pre-existing,  debt 
If  they  secured  liens  upon  the  fund  In  the 
hands  of  the  receiver,  certainly  they  were  sul>- 
sequent  In  time  to  the  recording  of  tbe  chattel 
mortgages.  It  cannot  be  held,  as  a  matter  of 
law,  that  the  entire  failure  of  the  l>ank  to  file 
Its  mortgage  of  June  8.  1890,  and  tbe  delay  In 
filing  that  of  December  6  until  December  22, 
ISOO,  iqierated  as  a  fraud  uprai  creditors  who 


relied  on  tbe  fftlse  repres^itatlon  at  Ohsm- 
pion  that  bis  stock  was  not  mortgaged.  The 
mortgage  of  June  6th  was  never  operative  as 
against  creditors,  and  that  of  December  6tb 
was  void  as  to  them  until  December  22,  1890, 
unless  tbe  bank  is  to  lie  treated  as  having 
tbe  pcssessiou  of  tbe  store  from  December  6th 
until  December  22d.  Gen.  St.  1889,  par.  3903, 
If  tbe  commercial  creditors  had  obtained  Uens 
on  or  prior  to  December  22d  they  would  be  in 
a  position  to  question  any  antecedent  rights 
claimed  by  the  bank,  but  on  December  22d 
tbe  bank  not  only  recorded  its  mortgage,  but 
also  took  actual  possession  of  the  store.  At 
that  time  tbe  plaintiffs  in  error  were  only 
simple  contract  creditors  of  Charles  T.  Cham- 
pion, while  the  bank  not  only  held  a  mortgage 
then  recorded,  but  actual  possesion  under  It. 
Tbe  withholding  of  a  chattel  mortgage  from 
record  may  cast  suspicion  upon  the  good  faith 
of  the  Indebtedness  which  it  is  given  to  se- 
cure, but,  good  faith  t>elng  admitted  or  shown, 
the  only  effect  of  a  faUure  to  file  It  for  record 
Is  to  render  it  void  as  against  the  creditors  of 
the  mortgagor,  and  as  against  subsequent  pur- 
chasers nud  mortgagees  in  good  faith,  until 
it  is  filed  for  record,  or  actual  possession  taken 
nnder  it  Cameron  v.  Marvin,  26  Kan.  612; 
McVay  T.  English,  80  Kan.  368.  371,  1  Pac. 
T95;  Sedgwick  City  Bank  v.  Mercantile  Co., 

46  Kan.  346,  26  Pac.  888;  Oagnon  v.  Brown, 

47  Ksn.  83,  86,  27  Pac.  104. 

2.  Mary  E.  Champion  and  Hattle  0-  Crozier, 
as  well  as  the  commercial'  creditors,  attack 
the  validity  of  the  mortgage  to  the  l>ank  on 
the  ground  that  Cliarles  T.  Champion  was 
permitted  to  conduct  tbe  store  and  dispose  of 
the  proceeds  of  sales  in  bis  own  way.  and 
that  the  recording  of  their  mortgages  and  tak- 
ing possession  thereunder  were  prior  in  point 
of  time  to  the  recording  of  tbe  mortgage  of 
tbe  bank,  and  the  possession  of  the  bank  un- 
der the  same.  This  claim  Is  not  tenable. 
They  had  actual  knowledge  of  the  prior  mort- 
gage, and  as  to  them  it  was  immaterial  wheth- 
er that  mortgage  was  recorded  or  not,  and 
they  could  not  have  l>een  prejudiced  In  any 
way  by  the  manner  In  which  the  business 
was  conducted  between  Cliarles  T.  Ciiamplon 
and  the  bank.  They  bad  no  iten,  even  as 
against  Charles  T.  Champion,  until  December 
22d,  and  Immediately  after  they  obtained  the 
mortgages  and  had  them  recorded  they  en- 
tered upon  a  struggle  for  possession  with  the 
mortgagee  having  the  prior  claim.  Tbey  act- 
ed In  bad  faith  towards  the  bank,  and  ought 
not  to  gain  any  advantage  thereby.  The  con- 
clusions of  fact  are  favorable  to  tbe  ttank,  and 
we  think  that  tbey  are  sufilclently  supported 
by  tbe  evidence.  The  record  does  not  show 
the  amount  realized  by  the  receiver,  but  we 
fed  satisfied  ttiat  the  funds  in  his  hands  will 
be  insufficient  to  pay  the  three  mortgage 
claims,  and  that  nothing  will  be  left  for  tbe 
commercial  creditors.  If  any  balance  should 
remain,  however,  they  ought  to  have  the  Iwn- 
eflt  of  it.  Tbe  Judgment  of  the  district  court 
will  be  affirmed.   All  the  Justices  concurring. 
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8T0RCH  T.  DBWET. 

(Supreme  Court  of  Kansat.  Not.  7,  1896.) 
MoRTOAOBB — Accord  and  Satisfaction. 
Where  tbere  is  a  bona  fide  dispute  between 
the  maker  and  the  payee  ot  promlsaorT'  notes  m 
to  the  date  from  wQlch  interest  ia  payable  under 
the  terms  of  the  QOtes,  which  are  ambi^oos, 
aDd  the  maker  pajs  the  amount  be  admits  to  be 
due,  on  tlie  express  eoDditton  that  the  notes  and 
mortgages  aeounoK  the  same  stiall  be  cancelad 
and  Burreudered,  and  the  payee  acoordingiy  re- 
ceires  the  money  and  cancels  and  sarrenders 
the  aecnritiea,  the  transaction  amoants  to  a  ni- 
id  accord  and  aatisfactloa  of  tiw  debt,  and  tiM 
payee  cannot  thereafter  maintabi  an  actioB  to 
recover  the  balance  of  Intereat  ciaJroed  by  him 
to  be  due. 

(Syllabus  by  the  Gonrtl 

Error  from  district  court,  EJl^  county;  R. 
B.  Spilman,  Jud^ 

Action  by  George  Storch  against  Albert  B. 
Dewey.  From  a  Judgment  for  defendant, 
plaintiff  brlnga  error.  AJflrmed. 

Thto  acdoo  Iras  tnonslit  br  Qeoege  BtDrefa 
agalmt  A.  B.  Demy  to  recercr  a  iMdanee 
daimed  by  him  to  be  doe  on  two  promlwoiy 
notes  executed  by  tbe  defeodant  One  of  the 
notes  reads  as  foUowa:  *^^1SJI0.  Atchi- 
son, Kaaaaa^  a^tember  M,  1887.  One  year 
after  date,  for  rahw  received,  I  promise  to 
pay  to  Geoise  Stoidi  or  order  nine  tfaoasand 
two  hnndred  and  thirteen  and  *o/is«  dollars, 
at  tbe  United  States  Nattonal  Bank,  wttb  In- 
terest from  inatu|lty  at  tbs  rate  of  ten  per 
e&A.  per  anmnm.  It  to  expreasfy  nnderstood 
that  this  note  to  to  be  paJd  only  wben  patents 
for  all  the  tonds  described  In  said  mortxage 
appear  on  record  In  tbe  county  where  dtuated. 
Albert  B.  Dew^."  Tbe  other  note  was  for 
13,500,  and  In  -all  other  respects  In  precisely 
the  same  form  as  tbe  laiser  note.  It  to  al- 
tofned  bk  tbe  petlUon  that  on  tbe  2ad  day  of 
Jsnoaiy,  1881,  Ibe  defendant  paid  on  said 
flrst  note  99,278.88,  and  that  on  the  24th  of 
Febnuuy,  1881,  be  paid  98,000  oi  the  second 
iKt»;  that  tbe  defendaat  refused  to  pay  any- 
thtng  nnleas  tbe  plaintiff  would  give  up  said 
notes  and  all  security  for  thdr  payment,  which 
tbe  plaintiff  was  eompelled  to  do;  and  that 
tbe  notes  were  at  the  time  of  filing  tbe  petition 
In  the  hands  of  the  defendant.  The  defend- 
ant's answer  to  rery  long.  It  admits  the  exe- 
cution of  the  notes  set  out  In  the  plaintlfTs 
petition,  and  all^a,  among  other  things,  that 
mortgages  were  executed  at  tbe  same  time  on 
lands  in  Riley  county  to  secure  the  larger  note, 
and  on  lands  in  Geary  county  to  secure  the 
smaller  one;  that  these  lands  were  purchased 
by  the  defendant  from  the  plaintiff,  and  the 
notes  executed  In  part  consideration  therefor; 
that  at  the  time  the  payment  mentioned  In  the 
petition  wos  made  the  i^alntlff  claimed  that 
there  was  interest  due  on  the  notes,  which  the 
defendant  denied,  and  that  the  sums  paid, 
which  included  $(ifJ.53  of  interest,  were  the 
sums  finally  settled  and  agreed  upon  by  the 
parties  as  the  amountR  due  on  tbe  notes;  and 
that  they  weie  paid  and  i*eoelved  in  full  satis- 
faction of  ttiem.    It  appeared  on  the  trial  that 


tbe  patttBt  for  the  land  In  Riley  county  was 
filed  for  rsond  on  December  26, 1890;  aadfor 
tbe  land  la  Ctaaiy  coanty,  Fstmmiy  18,  1801. 
Tbe  east  was  tried  to  a  Jvy,  sod  a  gsnctal 
▼erdlet  was  mdevBd  tai  favor  ot  the  defend- 
ant  In  answer  to  special  questions  tbe  Jury 
found  that  on  January  22,  1891.  tbe  tbae  the 
payment  ms  msde  on  the  larger  note,  Uwr 
was  911,357.64  doe  on  tbe  neti^  and  that  at 
the  time  tbe  payment  was  mads  on  the  small- 
er note  9434S.68  was  due  oa  It  Tliey  also 
fmmd  that  tbere  was  a  bsna  flde  dispMa  be- 
tween  the  platattff  and  the  defendant  cracern- 
ton  the  amount  due,  that  there  was  a  fun 
settlement  and  accord  between  the  parties, 
and  that  the  smis  paid  were  paid  and  wcelfed 
In  foil  satlsAicttan  of  tbe  amoimts  due  on  tiM 
notes.  They  also  fotmd  tbat  the  amount  paM 
was  the  amount  admitted  1^  the  defendant  to 
be  due.  The  plahniff  mored  tor  a  Jndcment 
In  bis  favor  on  the  special  findings,  and  also 
for  a  new  trIaL  Both  of  these  motions  wen 
OYemiled.  and  Judgment  entered  In  Ikvor  «f 
the  defendant  The  ptolntlff  brings  tbe  case 
here. 

Tufts  &  CroweO,  for  lA^tlff  hi  enor.  John 
S.  Hesrin,  tor  defmdant  In  ener. 

AIXBN,  J.  (after  slatlBg  the  thfltt).  Hn- 
BHnMto  errors  are  assigned  on  the  reeofd,  bnt 
the  view  we  take  of  tbe  case  rendsm  It  nn- 
necessaxy  to  dtocoas  them  hi  detalL  Ooonael 
tor  tbe  plaintiff  hi  error  stnaoonsiy  Insists 
tltat  there  could  not  be  a  bona  flde  contest  as 
te  the  amount  due  on  the  notesL  Tbat  then 
was  a  dispute  between  htamdf  and  the  maker 
of  tbe  note  cooeemlng  the  date  from  which 
Interest  dionld  be  computed  at  tbe  time  the 
flrst  payment  was  made  to  conceded,  bnt  hie 
contention  to  tbat  the  claim  fnade  the  de> 
fendant  was  not  urged  In  good  faith,  and  was 
utterly  ^tbotit  foundation.  There  te  no  dis- 
pute as  to  the  fact  tbat  tbe  patent  for  Ae 
lands  In  Klley  county  was  not  filed  untD  De- 
cember 20,  1890.  Tbe  terms  of  tbe  note  aie 
a  promise  to  pay  In  one  year,  with  Interest 
from  matinlty  at  tbe  rate  of  10  i>er  cent,  fol- 
lowed by  tbe  restriction  that  tbe  note  is  to  be 
paid  only  when  patents  tor  the  lands  described 
In  the  mortgage  appear  on  record  In  the  comity 
where  situated.  It  does  not  seem  to  be  seri- 
ously contended  that  tbe  defendant  was  boand 
to  pay  the  notes  until  the  patents  were  re- 
coi-ded.  but  It  to  Insisted  that  intereet  com- 
menced to  run  at  the  ezi^ratkm  of  a  year  from 
the  date  of  the  note.  There  was  ample  room 
for  an  honest  disagreement  as  to  tbe  proper 
construction  of  tbe  note.  Indeed,  we  are  not 
prepared  to  say  that  the  ptointifTs  construc- 
tion of  the  Instrument  Itself  Is  the  correct  one. 
But  whether  It  te  or  not  we  do  not  decide,  for 
It  Is  sufficient  to  defeat  his  claim  that  there 
was  tn  f.ict  a  bona  fide  dispute  betwe^i  tbe 
patties;  that  an  agreement  was  finally  reach- 
ed as  to  the  amount  to  be  paid  In  full  satlsfac- 
Uou  of  tbe  plaintiff's  claim,  and  payment 
made  accordingly.   That  tbto  was  the  esse 
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^ipean  to  vm  dearly  from  tbc  plftlntUTs  own 
evidence,  and  from  tbe  written  receipts  In- 
dorsed on  both  notes  and  mortgages.  It  la  al- 
leged Jn  tbe  petition  that  the  payments  were 
awde,  and  that  tbe  aecDrltlea  mre  dettroed 
to  tbe  defendant  It  Is  true  that  under  tbe 
utboritlBB  dtad  on  bebaU  of  the  plaintlfl  in 
mm  a  receipt  purporting  to  be  In  fall  of  tbe 
ptolntHTs  demand  may  be  contradicted  by 
oral  testimony  showing  elthar  that  the  pay- 
meat  was  not  In  fact  made,  or  that  the  amount 
was  biadeqnate  to  discharge  the  debt,  but  tbfa 
Is  not  snch  a  Gaa&  Tbere  la  no  dispute  with 
aaforanee  to  tbe  amonnt  aetnally  paid.  Nor 
was  tboe  any  nrisanderstandlng  by  either  par- 
ty as  to  tbe  terms  of  tbe  notes.  The  only  dls- 
imte  was  as  to  llie  legal  conetmctfon  ot  the 
aotes,  and  the  eictent  of  tbe  defendant's  Hft- 
bnity.  Tbe  role  that  the  payment  of  a  less 
snm  than  that  actually  due  Is  not  a  valid  ac- 
cord aad  satisfaction  imly  appUes  when  the 
claim  Kttled  Is  liquidated  and  tmdlsputed. 
And  where  the  debtor  offers  to  pay  the  prin- 
cipal of  a  note,  and  In  good  faith  denies  bis 
liability  to  pay  Interest,  If  the  creditor  accepts 
ttw  offer  and  sorreDderB  tbe  Dote  It  is  an  ac- 
owd  and  Bstlsfactlon,  and  he  cannot  thereaft- 
er maintain  an  action  to  recover  the  interest. 
Tntfle  T.  Tuttle.  12  Hetc.  (Mass.)  651;  Mo- 
r.  BUllngg,  1«  Vt  323;  McDenlels  y. 
Lapham,  21  Vt.  222;  Falmerton  t.  Huxford,  4 
Denlo,  166;  1  Am.  &  Eng.  Enc.  Law  r2d  Ed.) 
41S.  It  being  dear  that  the  plafaitlfT  cannot 
reraver  and  or  the  conceded  facts  ot  the  case, 
tbe  technical  questions  arising  on  the  plead- 
ings and  the  Introdnctlon  of  testimony  are 
wltbont  anbstance,  eren  though  It  should  ap- 
pear  tbat  In  some  particulars  the  rulings  of 
die  court  were  erroneoos.  The  Judgment  Is 
attned.   All  Qie  jnstleea  eoncnrrlng. 


BOHR  T.  ALBXANDER. 
(Supreme  Conrt  of  KansaB.    Not.  7,  1886.)  - 
Dnn  —  Prksduptioh  or  DKLtTBRT  —  Evidbnob. 

1.  The  pOBseflKlon  hy  a  grantee  of  a  deed  pur- 
porting to  convey  real  estate,  dulr  ezerM]tf>d  and 
ackiMwled^ed,  and  which  la  abftolute  in  form,  is 

erima  facie  evidence  of  a  delivery,  which  can 
e  overthrown  only  by  dear  and  convincing  er- 
idenee. 

2.  When  a  deed  so  executed  is  placed  in  the 
hands  of  the  ^rntDtee  wttfaont  condition  or  re- 
■trirtlOD,  the  presumption  arising  from  such 
poefession  will  not  be  overcome  hy  a  statement 
of  the  grautoT,  made  some  tfane  before  the  ex- 
actttloQ  of  the  deed,  expressing  a  purpose  to 
malie  a  deed  to  the  grantee  which  in  a  certain 
contingency  conid  be  returned  and  destroyed, 
nor  by  the  fact  tbat  the  deed  remained  unre- 
corded for  several  weolis,  and  until  after  the 
death  of  the  f^nintor. 

3.  'i^be  testimony  examined,  and  held  to  be 
■uflicient  to  sustain  a  finding  that  the  delivery 
of  tbe  deed  in  controversy  was  complete,  and 
thfit  it  effectually  transferred  the  title  to  the 
land  described  therein. 

(Syllabns  by  the  Court.) 

Error  from  district  oourt,  Staftord  oonnty; 
i.  H.  BaUey.  Judge. 


EjeetBKnt  1^  Marta  RcAir  against  BonrBth 
Alexander.  Fbhu  «  Jatfgment  foe  flefendaiit, 
plaintlfl  brfaga  error.  Afflnasd. 

Hardy  Sayre,  for  plaintiff  In  enoi;  Moae- 
ley  &.  Dlxos,  toe  defendant  in  error, 

JOHNSTON,  J.  This  was  an  action  Uj 
Maria  fiotar  to  recover  from  Honratb  Alexan- 
der seal  aetata  situate  la  StaflOxd  cmuty. 
Ptioe  to  January  U,  1802,  It  was  owned 
Henry  Bohr,  and  on  the  4ay  mentioned  he 
signed  and  acknowledged  an  ordinary  warranty 
deed  inupiMtlag  to  oour^  tbe  land  to  Alezan- 
der.  Bohr  and  Alexander  bad  been  partners 
la  boainesB,  woe  latlmate  btends,  and  had 
loomed  together.  Bohr  had  been  ill  for  some 
time,  and  bad  received  attention  from  Alexan- 
der. He  was  not  eonflned  to  bis  bed,  but  waa 
ad^sed  by  his  ptaysleUta  to  co  to  California 
for  the  benefit  his  Jbealth.  On  tbe  day  be- 
fore the  cxeentton  of  the  deed  he  stated  to 
William  Dbum,  who  afterwarda  prepared  It, 
tbat  Jw  deslied  to  -dlveae  of  hla  prcyperty  be* 
fore  •otag  to  OaJifor&ia,  and  tbat  be  bad  con- 
cluded to  osDTV  It  Id  Alesander  by  deed.  In 
the  InatanBient  at  oonf^ranoe  eiecuted  on  the 
following  day  Ibe  owslderatlan  named  la  fl7r 
000,  taut  what.  If  any,  constderatian  was  ae- 
tnally paid  la  not  shown  by  tbe  record.-  He 
went  to  Gallfomla.  and  died  tbae  In  tbe  lat* 
ter  part  of  tbe  same  montb.  leaTlng  neither 
vite  nor  tasae.  Maria  Rohr,  who  brought 
tUa  action  to  recover  tbe  pnqwrty,  waa  tbe 
mother  of  Heniy,  and  is  the  sole  hetar  at  law 
of  the  deceased.  Her  clabn  is  that  tbe  deed 
signed  and  acknowledged  by  Henry  was  never 
In  fact  delivered,  and,  further,  that  the  In- 
atrument  of  conveyance  was  testamentary  In 
character,  and.  not  havbig  been  executed  with 
the  formalities  required  In  a  will,  was  void 
and  transferred  no  Interest  to  Alexander,  l^e 
deed,  however.  Is  In  tbe  usual  form,  and  no 
words  of  a  testamentary  character  are  con- 
tained in  It.  There  Is  no  testimony  that  Rohr 
Intended  to  make  a  will  at  tbe  time  the  deed 
was  executed,  nor  did  be  give  any  directions 
Indicating  that  he  desired  to  have  it  delivered 
as  a  will.  The  evld^ooe  as  to  bis  purposes 
In  tbe  transaction  Is  very  meager,  and  tbe 
contention  tbat  tbe  deed  was  not  intended  to 
convey  a  present  Interest  reste  only  npon  tbe 
testlmjiny  of  William  Dixon,  who  prepared 
tbe  deed,  and  before  whom  It  was  bcIcdowI- 
edged.  Some  time  before  Dixon  was  asked 
to  prepare  the  deed,  be  bad  a  talk  with  Kohr 
111  relation  to  the  property,  and  Itobr  then 
told  him  "that  be  would  make  the  di-ed  and 
give  it  to  Alexander,  and  If  he  rocorered  his 
health  the  deed  could  be  returned  and  de- 
stroyed." When  Dixon  was  snbspqiiently  call- 
ed upon  to  make  the  deed,  he  was  told  by 
Rohr  that  he  wanted  to  filve  the  proporty  to 
Mr.  Alexander,  and  to  proceed,  and  execute 
the  deed  to  him  for  that  property.  After  tbe 
deed  was  prepared,  and  on  the  following  day, 
Rohr  delivered  It  to  Alexander,  in  the  pres- 
ence of  Dixon,  sa^ng;  "Put  It  away  for  safe* 


Digitized  by 


700 


46  PACIFIC 


REPORTER 


(Kan. 


keeping.**  "Be  did  not  aay  tbat  Hie  deed  was 
to  be  kept  for  blm,  nor  tbat  It  was  to  be  aft- 
erwards returned  to  him.  No  conditions  wwe 
tben  mentioned,  nor  anything  said.  Indicating 
a  purpose  to  retain  control  and  dominion  of 
the  Instrument  after  It  was  banded  to  Alexan- 
der. The  statement  that  he  would  make  a 
deed,  and  that  If  he  recovered  his  health  It 
could  be  returned  and  destroyed,  was  made 
spme  time  previous  to  January  10th,  hot  Just 
how  long  before,  or  under  what  circumstan- 
ces, docs  not  appear.  Nothing  was  said  aboat 
the  return  or  destruction  of  the  deed  when  he 
came  to  make  It,  nor  when  It  was  delivered. 
Alexander  was  not  present  when  he  spoke  of 
the  return  or  destruction  of  the  deed,  and  what 
negotiations  were  subsequently  bad  between 
them  la  not  disclosed.  Although  there  was 
but  little  testimony  as  to  the  transfer,  we 
think  It  La  sutBclent  to  sustain  the  decision  of 
the  trial  court  that  the  delivery  was  complete 
and  the  deed  effective.  The  Instrument  was 
absolute  In  form,— jost  such  a  one  as  Is  used 
to  pass  a  present  Interest,— and  the  pladng  of 
it  in  the  hands  of  the  grantee  Indicates  that 
Rohr  hiteoded  to  llvest  himself  of  tlUe.  Of 
course,  a  delivery  Is  essential,  but  the  mere 
possession  of  the  Instrument  ^fy  the  grantee 
Is  prima  facie  evidence  of  delivery,  which  can 
be  ovei-thrown  only  by  clear  and  convincing 
evidence.  Jotmston  v.  Wlnfleld  Town  Co.,  14 
Kan.  396;  Richmond  v.  Morford,  4  Wash.  337, 
SO  Pac.  241,  and  31  Pac.  513;  DevL  Deeds,  S 
294.  The  possession  of  the  deed  being  prima 
facie  evidence  of  Its  delivery,  the  burden  is 
thrown  upon  a  party  who  questions  the  deliv- 
ery. The  presumption  arising  from  the  pos- 
session is  not  overcome  by  the  statements 
made  by  Rohr  prior  to  the  making  of  the 
deed,  nor  the  fact  that  It  remained  unrecord- 
ed until  after  his  death.  McFall  v.  McFall, 
130  Ind.  632,  36  N.  B.  617;  Blair  v.  HoweU. 
68  Iowa,  619,  28  N.  W.  199.  The  deed  itself 
famishes  some  evidence  that  a  consideration 
was  paid,  but  outside  of  the  instrument  there 
Is  some  testimony  trading  to  show  an  actual 
transfer  of  title,  and  an  unconditional  ddiv- 
ery  of  the  deed.  It  remained  In  the  possession 
of  Alerander  at  all  times  after  the  delivery. 
Rohr  never  asked  for  a  return  of  the  deed,  and 
there  Is  nothhig  to  indicate  that  he  desired 
that  It  should  be  recalled.  As  the  case  comes 
here,  it  must  l>e  held  tbat  there  is  testimony 
sustaining  the  fludlng  of  tbe  court,  and  there- 
fore Its  Judgment  must  be  affirmed.  All  the 
Justices  concurrtng. 


JOHNSON  T.  JOHNSON. 
(Suiveme  Court  of  Kansas.    Nov.  7,  1896.) 

DiVOHOB— JUHIBOIOTIOX— RbSIDEKOS— AliHOMT— 

Costs. 

1.  A  wife  who,  with  her  hnnband,  is  domi- 
ciled in  nnother  state,  has  a  riffht  to  more  into 
this  state,  and  can  acquire  a  rcsideoce  here  Inde- 
pendent of  the  will  of  her  husband,  and  after 
a  residt^nce  of  one  year  may  under  our  statutes 
mRintaIn  an  action  fnr  a  divorce  Sfrainst  her 
husband:  and  where  he  appears  and  snceessful- 


It  contests  her  right  to  a  divorce,  tbe  juiisdtc- 
tion  of  the  court  is  not  divested  when  it  is  de- 
termined that  she  left  her  husband  without 
just  cause,  but  the  court  may  still  proceed  to 
render  such  final  judgment  in  the  action  as  is 
authorized  by  the  laws  of  this  state 

2.  Where,  in  an  action  brought  by  a  wife 
afrainst  her  husband  to  obtain  a  divorce  and 
alimony,  the  court  finds  that  she  is  not  entitled 
to  a  divorce,  It  is  error  to  allow  the  wife  perma- 
nent alimony  in  the  form  of  a  quarterly  allow- 
ance for  the  support  of  hrrsetf  and  minor  child. 
In  such  a  case,  and  where  the  husband  appears 
and  contests  tbe  wife's  right  to  a  divorce,  the 
power  of  the  court  over  the  property  of  the  par- 
ties Is  limited  to  that  owned  by  them  at  the  tuns 
the  Judgment  Is  rendered,  and  aa  to  such  prop- 
erty it  may  make  an  ord«  for  the  eqaitatue  m- 
rinon  andT  disposition  of  it  between  them. 

S.  In  such  an  action,  where  the  wife  aaka  for 
a  divorce,  and  the  husband  merely  defends, 
without  asking  for  any  relief  against  her,  it  is 
error  for  the  court,  as  a  part  of  the  final  judg- 
mmt,  to  tax  the  defendant  with  a  sum  as  at- 
torney's fees  for  the  plaintifTs  attorneys  and 
costs  of  suit 

Martin,  C.  J.,  dlasentlng  as  to  Judgment  for 
costs. 

(Syllabus  by  the  CourL) 

Error  ttom  dlstrks  court,  BooiIkui  coontjr;  J. 
S.  West,  Judge. 

Action  by  B.  H.  J&bnaoa  against  W.  H.  John- 
aaa  for  divorce.  From  so  much  at  the  Jodg* 
ment  as  grants  plaintiff  allm<M)y,  attom^s  fees, 
and  costs,  d^endant  brings  error.  Reversed. 

W.  a  Perry,  for  plaintiff  In  error.  J.  D.  HDl 
and  W.  R.  Biddle,  for  defendant  in  error. 

ALLEN,  J.  This  was  an  action  for  divorce 
and  alimony  brought  1^  B.  H.  Johnson,  who 
claimed  to  be  a  resident  of  Bourbon  ooonty, 
Kan.,  against  ber  husband,  who  resided  in 
ZanesvIUe,  Ohio.  The  petition  is  quite  long,  and 
the  only  ground  reUed  on  for  a  divorce  was 
crusty.  Tbe  defOidant  answered,  doiying  geai- 
erally  and  q)eclflcally  tbe  diarges  set  out  In  the 
petition,  and  averring  misconduct  of  the  plain- 
tiff. The  pleadings  show  that  the  parties  were 
married  at  Ft.  Scott,  Kan.,  on  the  loth  ot  Oc- 
tober, 18S5;  that  Immediately  thereafter  they 
went  to  Zanesvllle,  Ohio,  where  they  redded  to- 
gether until  the  24th  of  December,  1SS7,  when 
the  idaintlff  returned  to  Ft  Scott,  ber  tanner 
home,  where  she  has  resided  ever  shice.  As  tbe 
result  of  tbe  trial,  the  court  found:  "E^rst 
That  the  defendant  has  not  been  guilty  (rf  ex~ 
treme  cruelty  towards  the  plaintiff,  as  charged 
and  alleged  in  the  petition;  and  all  the  Issues 
herein  as  to  divorce  are  found  for  the  defoid- 
ant  Second.  That  the  plaintiff  Is  not  entitled 
to  a  decree  of  divorce  from  the  defendant 
Third.  Tbat  the  plaintiff  Is  entitled  to  addiUcHi- 
al  alimony  and  an  additional  amount  for  attor- 
ney's feett,  and  that  the  defendant  should  pay 
the  costs  ot  this  actk>n.  Fourth.  That  the  plahi- 
tlff  is  entitled  to  the  care,  custody,  and  control  of 
the  minor  child,  Lucas  Havens  Johnson,  as  here- 
inafter provided,  until  the  further  order  of  the 
court  or  Judge."  Thereupon  the  court  rendered 
Judgment  denying  the  plaintiff  a  divorce,  but  al- 
lowing h^  $300  for  attorney's  fees  and  for  the 
support  of  herself  and  her  child,  $100  to  be 
paid  by  the  1st  of  April,  1892.  and  $125  on  the 
1st  day  ot  enxy  tbM  maaXh  ttiereafter  nntO 
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otherwise  ordered  hy  the  coart.  The  custody  ot 
the  child  was  also  awarded  to  the  plaintiff,  with 
provision  for  vlaltatlona  by  the  fatlier.  Judg- 
ment was  also  entered  against  the  defendant 
for  costs.  The  defendant  alleges  error  In  ren- 
dering Judgment  against  him  for  alimony,  at- 
torney's fees,  and  costs,  after  having  determhied 
the  main  Issue  In  his  favor.  His  counsel  a^es 
that,  having  found  against  the  plaintiff  aa  to  the 
facts  on  which  a  divorce  was  claimed,  It  beiog 
shown  and  admitted  that  the  parties  had  hem 
domiciled  In  Ohio,  where  the  defendant  still  re- 
sides, the  court  was  without  Jurisdiction  to  do 
more  than  dismiss  the  actlcm;  that  the  dCHuicIle 
of  the  wife  follows  that  of  the  husband,  exc^t 
when  she  separates  from  him  for  some  Just  and 
sufficient  cause;  that  the  wlffe  must  submit  to 
the  will  of  the  husband  as  to  their  place  of 
residence,  unless  he  affords  her  Just  cause  for 
separation.  By  section  640  of  the  Oode  of  Olvil 
Procedure  It  Is  provided  that  the  plaintiff  in 
an  action  for  divorce  must  have  been  an  actual 
resident  of  this  state  for  one  year  before  filing 
the  petltl(m.  Section  651  leada:  "A  wife  who 
resides  In  this  state  at  the  time  of  applying  for 
a  dlvwce,  sbaD  be  deemed  a  Tetident  of  this 
state,  though  her  husband  resides  dsewhere." 
Whatever  the  rule  may  be  in  jurisdictions  where 
there  is  no  mch  statute,  the  section  qooted 
gives  to  a  wife  the  right  to  acquire  a  reddence 
In  this  state  for  the  purpose  of  bringing  a  suit 
f<Hr  divorce,  independent  of  the  will  of  her  hus- 
band. The  defendant  having  answered,  the 
court  was  Invested  with  full  Jurisdiction  to  de- 
termine aU  questions  tliat  might  t>e  properly  ad- 
judicated in  an  action  for  divorce. 

On  the  merits  of  the  case  the  finding  of  the 
court  was  against  the  plaintiff,— that  she  had 
no  ground  for  divorce.  Section  649  of  the 
Oode  of  Civil  Procedure  provides  that  the 
wife  may  obtain  alimony  from  the  husband 
for  any  of  the  causes  for  which  a  divorce 
may  be  granted.  Section  646  makes,  provi- 
sion for  the  allowance  of  alimony  where  the 
divorce  Is  granted,  and  also  for  the  disposi- 
tion of  the  property  of  the  parties  In  such 
cases.  Section  643  reads:  "When  the  par- 
ties appear  to  be  In  equal  wrong,  the  court 
may  in  its  discretion  refuse  to  grant  a  di- 
vorce, and  In  any  such  case,  or  In  any  other 
case  where  a  dlvM^ce  Is  refused,  the  court 
may  for  good  cause  shown  make  such  order 
aa  may  be  proper  for  the  custody,  mainte- 
nance, and  education  the  children,  and  for 
the  control  and  equitable  division  and  dis- 
position of  the  property  of  the  parties,  or 
of  either  of  them,  as  may  be  proper,  equita- 
ble and  Just,  having  due  regard  to  the  time 
and  mann«r  of  acquiring  such  property, 
whether  the  title  thereto  be  tn  either  or  both 
of  said  parties."  There  can  be  no  doubt  that 
onder  thiu  section  the  court  had  full  Jurisdic- 
tion to  moke  all  necessary  and  proper  cwders 
for  the  custody  and  care  of  the  minor  child, 
which  was  bun,  and  had  always  lived,  in 
Kansas.  Had  the  court  power  to  decree  to 
the  plaintiff  every  three  months  as 

permanent  alimony  for  the  support  of  her^ 


self  and  child,  and  to  further  adjudge 
against  the  defendant  the  payment  of  $300  aa 
fees  for  plalntiCB^s  attorneys  and  costs  of  the 
snlt?  In  Van  Brunt  v.  Van  Brunt,  52  Kan. 
880,  84  Pac.  1117,  where  It  appeared  that  the 
parties  had  been  married  for  many  years, 
and  had  accumulated  a  considerable  amonnt 
of  property,  the  title  to  nearly  aXl  at  which 
was  vested  In  the  wife,  that  the  parties  were 
in  equal  wrong,  and  a  divcnce  was  refused, 
an  order  dividing  the  property,  and  awarding 
Judgment  in  favor  ot  the  husband  for  $1,000 
out  of  the  property  held  by  the  wife,  was 
affirmed  by  'this  court,  the  decision  being 
rested  on  the  section  of  the  statute  last  quot- 
ed. See,  also,  In  re  Johnston,  54  Kan.  726, 
30  Pac.  725.  In  this  case  a  divorce  was  re- 
fused because  no  ground  ^sted  for  a  di- 
vorce. If  the  action  had  been  brought  under 
section  649  for  alimony,  the  plaintiff  must 
have  failed  for  the  same  reason  that  she 
failed  to  obtain  a  divorce.  May  the  court, 
then,  under  the  gnlse  of  dividing  the  prop- 
erty of  the  parties  as  authorl2sed  by  section 
643,  In  fact  grant  permanent  alimony  pay- 
able at  stated  Intervals,  not  merely  out  of 
any  property  now  possessed  by  the  husband, 
but  out  of  any  he  may  hereafter  acquire  by 
his  own  efforts,  unaided  by  the  co-operatlMi 
of  bis  wife,  and  to  an  amonnt  which  in  the 
course  of  a  few  years  will  far  exceed  the 
value  of  the  property  he  now  owns?  It  ap- 
pears from  the  oi^nion  delivered  by  the 
judge  trying  the  case,  and  incorporated  in 
the  record,  that  the  whole  property  of  the 
defendant  was  worth  f 1,600  to  $1,800.  Three 
hundred  dollars  were  awarded  the  plaintiff 
for  her  attorneys,  and  $500  a  year  for  the 
support  of  herself  and  child.  In  three  years 
this  allowance  would  have  taken  the  whole 
of  the  defendant's  property,  at  the  highest 
valuation  stated,  and  would  leave  him  still 
liable  to  a  charge  of  $500  a  year.  It  there- 
fore cannot  be  said  that  the  judgment  ren- 
dered Is  In  substance  merely  a  division  ot  the 
property  owned  by  the  parties  at  the  time 
the  decree  was  rendered.  It  Is  strictly  and 
technically  a  decree  for  alimony,  conpled  In 
gross  with  a  provision  for  the  maintenance 
of  the  minor  child.  The  distinction  between 
an  allowance  of  alimony  and  a  division  of 
property  Is  discussed  at  length,  and  clearly 
recognized,  in  the  case  of  Bacon  v.  Bacon,  43 
Wis.  197.  In  2  Am.  &  Eng.  Enc.  Law,  p.  92, 
alimony  Is  thus  defined:  "Alimony  Is  an 
allowance  whlcli,  by  ordw  of  court,  the  hus- 
band, or  former  husband.  Is  compelled  to 
pay  to  his  wife,  or  former  wife,  fnHU  whom 
he  has  been  legally  separated  or  divorced, 
for  her  suppwt  and  maintenance."  The  foun- 
dation for  Its  allowance  Is  the  duty  of  the 
husband  to  Kworlds  for  the  wife's  support, 
and  wbere  a  divorce  or  separation  occnrs  be* 
cause  of  Ids  &ult.  the  duty  of  providing  for 
her  maintenance  continues,  and  the  court  hf 
an  allowance  of  alimony  compels  Its  pw 
formance.  A  division  of  the  propwty  of  the 
parties  ts  an  essentially  difterent  thing.  No 
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matter  which  parts  mmf  tar  at  tuAt,  nor 
what  the  dedsloD  of  the  court'  on  the  nu- 
Ita  of  an  application  for  a  dlvcvoev  the  aaoxt 
may  tor  (aed  caose  make  as  aqnltable  dlvl- 
■ion  and  diapotftian  q£  the  [VDpertr  of  the 
parties.  In  dofns  thla  the  poww  of  the 
conrt  extends  onlr  otcc  the  propwty  of  the 
parties  owned  by  them  at  the  time  the  ixder 
la  madfc  It  cannot  reach  Into  the  future, 
and  Und  subsequent  earnlugs  or  aceunuila- 
tl<Mu  ot  elthw  party.  The  wder  tn  thle  caa^ 
helns  strictly  In  the  uAor*  ot  m  allowance 
ftw  aUmonr,  and  made  In  a  nae  where  the 
const  flnde  that  no  sufflolent  gBOnnd  for  ancb 
an  order  ealsts,  la  nnmeoiu. 

The  court  also  wred  In  Begulrlng  payment 
by  the  dtf  endant  of  9300  sa  fees  for  platn- 
tlff*a  attDmeya  and.  eoats  of  the  suit  See- 
tioa  6M-e<  the-Qods  eC  Civil  Prooodure  ao- 
ttuwlna  the  court,  during  the  pendency  <a 
the  aalt*  t»  aaake-  aoch  ordee  relative  to  the 
eaq^aea  o£  the  suit  as  will  Insure  the  wife 
aa  oflOolent  i^^taratfon  of  her  case,  and  on 
granting  a  divorce  In  t&Yor  of  the  wife,  or 
refusing  one  on  the  awUcatlon  of  the  hn»- 
band,  the  eeart  may  require  the  husband  to 
pay  aoeh  reaaottable  egpenaes  of  the  wife 
in  the  propffntlMi  or  dtfCense  of  the  action 
a*  auEfft  he  Just  and  propor,  enudiderlng  the 
nwpecttfie!  pnAlea,  and  the  means  and.  prop- 
wty  of  each.  Itelther  ot  the  contlnasnalea 
named  In.  the  atatnie  existed  In  thle  case. 
The  wife  had  becnirafnaed  ai  dlvarae^  which 
she  i^^ied  for.  The  husband  had  not  aakad 
for  a  dlveecft  The  wife  had  not  beat  com- 
pcUed  to  employ-  oonnsid,  <»  Inonr  ecpenses 
roitotlnc  any  application  of  tlie  hmbnnd 
te  m  Jadgmant  against  bar.  Tke  wlu^ 
trlali  was-  bad  on  chargea  made  by  the  wife 
against  tbe  boaband,  which  the  eonrt  found 
wianbstantld  and.  Insnfilatettt  to  warrant  a 
tftaoroBi.  Under  ttteae  etoeurastance^  it  waa 
oner  te  adjudge  attwneya  fees  and  oosts 
agalaat  the  defendant  a*  a  part  of  the  ftnal 
Indgmmt  In  the  caab  Warier  r.  Wagnec, 
M  Ulnn.  26  N.  W.  4fiO;  3  Blah.  Mar.  ft 
IMr.  Newman  r.  Newman.  69  UL  107; 

wndk-T.  WHds^  a  Ner.  806u  The  conrt  had 
^ower  In  thla  case  to  nufce-  a  proper  onler 
tor  tbr  sopport  of  the  child  of  tbe  partlca. 
It  Bias  had  powtf  to  make  an  orda  toe  the 
cqntaible  disposition  of  the  iwoperty  of  the 
parties,  but  It  erred  In  awarding  pomanent 
all  ISO  oy  to  the  platatlff,  and  also  In  adjndg- 
Ini?  attorney*!  fees  and  costs  against  the  de- 
feadant  The  JndgmesU:  Is  ^refore  re- 
veiaed,  aad  tbe  case  remaiKled  for  anch  fuv> 
ther  proceed  Inge  aa  are  censlntant  with  the 
views  herein  espresaed. 

JOHNSTON,  J.,  concurs. 

MARTIN,  a  J.  (dlHsentlnff  as  to  Judgment 
1m  cmtoit.  Cndw  section  of  the  C»tU 
Code,  the  awardlag  of  costs  In  tUs  case  was 
withtai  tbe  discretion  of  the  trial  court,  and, 
no  abuse  of  dhKiietlon  b^og  apparent,  I  think 
the  Jadgmesit  as  to  costs  ought  not  to  be  dle- 
tarbed. 


AJEtBNDS     aL  Ti  GITY  OP  KASHAS  GITT 
et  aL 

(Snprema  Coart  of  Kanui^    Nov.  7,  189&> 
UiHOAiice— Ul'hioipal  CoHPnsAnoKS.  —  Bfboul 

L  Courts  are  not  bo  and  to  award  writs  of 
maadamus  where  there  ia  another  plain  and  ade- 
quate remedy  in  the  ordinary  coorse  of  law. 

2.  An  owner  affoinat:  whose  city  property  a 
special  aauaament  waa  irregularly  made  for  the 

grading  of  a  street  failed  to  avail  himself  of 
le  Btatntory  remedy  provided  for  anch  cases, 
and  made  no  objection  for  mure  than  two  yean 
after  an  (^Jectioii  might  bsve  been  made,  oar 
antil  after  a  large  part  of  the  aaaeBsmeBts  had 
been  paid,  when  he  made  a  demand  for  a  reap- 
portionment of  the  entire  cost  of  tbe  improve- 
ment,  and  asked  for  a  mandamus  to  ctua^  the 
sama.  Uefit  that  he  waa  not  entitled,  to  the 
writ. 

(SytUbus  hr  the  Court.) 

Error  from  district  court,  Wyandotte  coun- 
ty; Henry  U  Aldw,  Jndga 

Petltku  hy  ff.  A.  Arenda  and'  (4hets  agalntf 
the  city  Of  Kauaa  GUy  and  ottnrs  for  man- 
damus. From  a  Judgm^t  danylng  the  writ, 
petltluners  being  error.  Afflrmrd, 

W.  S.  Carroa  for  idalntitts  Itt  orer.  K.  F. 
Snydv  and  T.  A.  IViUoek.  fee  daAmAuzta  in 
emr. 

JOHNSTON,  J.  Thbiims.«i  appUcatlan  for 
ai  writ  of  mandamus  to  coflM>el,  tha  municipal 
antbocitlca  of  Kansas  City  to  raappertloo  the 
ooet  of  grading  a  part  of  Washington  aTenae. 
A  petition  for  a>e  Impwuemnat  waa  pieocnted 
to  the  mayor  and  ccmbkIL  In  Judy,,  isss.  Is 
the  followlDg  month  the  petltka  wsa  grnntsd, 
and  an  ordinance  passedi  dlnxtlng  that  tbe 
improvement  be  made.  Btttmates-of  the  work 
were  made,  tbe  contract  let  to  tbe  lowest  m- 
spoDslble  bidder,  and  tbe  gmdlBg  was  done. 
Tbe  pMp«cty  eitftject  to  assGaHnnit  waa  ap- 
pnised  by  those  dtaintorerted  appvaiaees.  and 
a  time  waa  fined  for  hsarlog  the  complaintB 
of  property  ownent^  and  due  notice  of  the 
bearing  was  given.  In  Septombcr.  sc 
apportii»HXMBt  waai  msda  and  a  special  ae- 
atasment  waa  charged'  to  the  mrioua  lata 
abutting  on  the  straet,  whldl  ma  mgidar  In 
every  respect  except  theft  each  block  waa  made 
a  taxing  district,  instead  of  aawaslng  tbe  cost 
ot  the  ImprommHit  against  the  abnlttnfr  lota 
on  the  part  of  tbe  street  that  mm  improred. 
Although  the  petHfon  for  the  gndlng  wee 
filed  July  6,  i88S,  and  nstkie  given  that  the 
assessment  mart  be  paid  on  or  .before  the 
28th  day  of  October,  1880,  ne  complaint  wss 
made  nor  proceeding  instituted  until  Octo- 
ber 21.  1801.  Id  con^UanoM  with  tbe  notice 
given  to  the  iwoperty  owners  In  1880,  n  large 
nnmber  of  them  paid  the  amounts  of  the  as- 
sessments In  full,  and  tbe  remaining  pn^ieit; 
owners  have,  with  few  exreptions,  paid  an- 
nual aaaessmentB,  and  continued  to  pay  them 
tmtll  tbe  commencement  of  this  proceeding. 
Oiily  a  part  of  the  property  oiraeia  asked  for 
a  reapportionm«it  of  the  coat  of  tbe  gradli«. 
and  they  bare  not  av^ed  themselTea  of  the 
remcdlefl  pointed  out  by  the  atatnte  whoe 
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special  MBeamaenta  are  Informally  or  Illegal- 
ly madb  Uiwi  ISljT.  a  101,  |  1;  Wabl- 
gren  t.  Kansaa  GMy,  42  Km.  ZtB,  31  Pac 
1068.  nw  kidiei  of  tlie  vaorttes  in  seckliic  m 
remedy,  and  the  oempUcattens  wbicb  wsuM 
neceBsarlly  arlae  frem  a  reapportlemnent  m 
long  a  time  afttf  tbe  ImprovetDent  wM  made 
and  Iwgely  paid  foe,  mm  soAeleat  reaaons 
tot  tlie  rahng  at  tha  diatrfet  court  In  denytaq* 
tbe  writ  The  coart,  being  vested  wia  some 
discretioo,  will  not  iaaae  a  writ  of  mandamoB 
except  where  It  Beeaaa  to  be  neceesary  and 
proper  to  accomidliAi  the  ends  of  Jnatlee;  and 
where  tbe  statute  piorldea  a  plola  and  ade- 
quate moedy  hi  the  ordinary  coarse  at  tbe 
law  ttm  wilt  wHI  not  he  awarded,  Slmpeon 
T.  Kansas  Ctty,  62  Kan.  88.  S4  Pm.  406.  We 
think  tbe  district  court  ruled  corgectly,  and  its 
jDdgDKSit  wUl  therefore  be  affirmed.  All  tbe 
joatlcea  ooncoRrlng. 


8HBRHAN  COUNTY  BASK  t.  UcDON- 
ALD  et  al. 

(Supreme  Court  of  Kaneaa.    Nvr.  T,  1886.) 
FRAODrLBirr  CrmvETxvcR  —  AoTS  and  Diolara- 
nosa  or  OiiAKTOB-^ARnaiPATioat  ot 

Oha  wtbb — BTlDBSOa. 

1.  Held,  that  the  eridcnce  Biv)ports  the  ftmd- 
In^  ID  tiiis  case. 

2.  On  tbe  trial  of  the  qnevtloi)  as  to  the  Talld- 
ity  of  a  oiortfcage  cl»tau«d  to  be  frandDWot  as 
to  tbe  creditors  of  tbe  mortgaKor,  fraudolevt 
acts  and  dectaratioas  of  the  mortffaROr  made 
contemnoraoeonaly  with,  or  prior  to,  tiie  esecn- 
tlon  of  the  mortinise  msy  he  shown.  Tbe 
fraudolent  purpose  sf  the  aortiiBfior  bring 
shown  by  cempvtent  evidence,  Itnowledge  of  or 
participation  hi  bis  fraud  hy  the  mortgagee  may 
then  be  proven  by  any  competent  ertdenee,  end 
H  la  not  Mceaaarr  to  diow  that  the  aienieagee 
had  notice  of  each  partienlar  fraadnlent  act  er 
attempt  of  the  mor^agor. 

(Syllabus  by  tbe  Conrt) 

Srvor  from  district  oovrt,  Bbenoan  ooonty; 
Obarles  W.  Smith,  JndfQs. 

IttVlevln  by  B.  U  Mi'PfawM  4  Oo.  agataut 
W.  B.  Swtstaer.  Aa  kotniilewler  was  filed  by 
the  Sberman  Oowity  Bank,  and  fum  a  Judg- 
ment tor  ptohifrlfls  the  hiterpkadsg  txta^  error. 
Affirmed. 

Bdomon  &  Bland,  for  plalntrCf  In  error.  A. 
H.  Ellis  and  V.  T.  Bnmham,  for  defendants  in 
emsr. 

ALLETN,  J.  The  qnestlcsu!  presented  to  this 
court  arise  from  the  trial  of  aa  intarplca  filed 
by  the  plalntllF  in  error  In  an  actioii  brought  by 
R.  L.  McDonald  &  Co.  against  W.  B.  Swisher, 
coroner  of  Sherman  county,  to  recorer  a  stock 
of  niercbandlee  theretofore  owned  by  W.  H. 
Daly.  Tbe  Sherman  County  Bank  claimed  the 
prapetty  under  a  chattel  mortgage  executed  to 
It  by  Daly.  Questions  with  reference  to  the 
validity  of  the  chattel  mortgage  under  which 
McD(HiaId  claimed  were  decided  In  the  case  of 
McDonald  v.  Swisher.  57  Kan.  :a>o,  45  Pac.  50S. 
It  was  claimed  by  Swiaher,  tbe  coroner,  repre- 
senting attaching  creditors,  that  the  mortgage 
to  the  bank  waa  fraudulent.   The  court  so  held 


OB  the  vMatoB.  rhe  principal  crateiitian.  m 
tbe  part  ai  the  plaintiff  in  mor  Is  that  the  flnA> 
lug  that  the  nKfftgage  to  tbe  bank  was  fraadu- 
lent  Is  not  soppnted  tbe  evidence.  On 
readhig  It,  we  find  anfBdmt  evidence  to  support 
the  finding  of  the  court 

Complaint  Is  made  of  several  rulings  with  ret- 
erence  to  tbe  IntNOnctlon  at  tesdmaay.  We 
find  no  substantial  ermr  in  any  of  them.  Cer- 
tain wMnesBes«wete  penuitted  to  teetlCy  to  coa*- 
vesaatlona  had  with  Daly  hi  tbe  absoice  ot  all 
the  repreaentativee  of  the  bank,  and  at  whkdi 
tt  does  net  appear  that  the  bank,  or  any  pemm 
connected  with  It,  had  any  Isiondedge.  It  is 
claimed  that  thebb  (onversatioQi  were  taiadmls- 
slble,  under  these  clrcnmstances,  but  we  hold 
otherwise.  In  eltotwlng  the  Invalidity  of  the 
tnnk^a  mortgage,  it  waa  necessaiy-^W,  to 
prove  Daly'a  fraudulent  porpase;  second,  ritber 
that  the  hasA  actnafiy  parddpated  to  tbe  frnnd, 
or  tuul  knowledge  ctf  it,  or  ctf  sodi  docnmstan- 
cea  aa  would  put  "  reasooable  man  on  inquUy 
conconlDg  tt;  third,  that  tsUng  tbe  aunt- 
gage  the  bank  akkd  fahn  in  carrying  oat  his 
fraudulent  deeiga  Daly's  fraoi  ceroid  be  shown 
by  hla  acts  and  decteratkma  made  at  the  thn» 
of,  or  prior  to,  the  eKeeoitoa  of  tbe  mortgace. 
Knowledge  of  Daly's  frao^hilent  purpose  by  tbe 
officers  ot  the  bank  mlgbt  tboi  be  shown  Iv 
any  competent  »vldMtcfc  There  was  no  necea- 
Blty  of  proving  knowledge  of  each  particular 
step  taken  by  Daly  tn  the  accompUsbinent  at 
Ids  desi^ .  It  WEi  aufBdoit  If  tbe  hank  knew 
by  any  means  that  bis  purpose  was  to  d^raod 
his  creditors,  and  that  they,  in  taking  ttie  mort- 
gage, attempted  to  aid  him  in  its  aocomidish- 
ment  Tbe  testimooy  of  A  H.  Bills  as  to  the 
statements  made  by  Daly  after  the  execution  of 
tbe  mortgage,  and  which  were  in  tiie  nature  of 
admissions,  were  Improperly  admitted;  but  the 
error  does  not  seem  Important,  and  Is  Insuffi- 
cient to  warrant  a  reversal  The  fact  sought 
to  be  established  by  this  testfanony  waa  abtm- 
dantly  shown  by  other  evidence  in  the  case,  and 
does  not  seem  to  have  hem  disputed.  The  Judg- 
ment la  a^wp**^.   AH  the  Jnsticca  eomwrlBg. 


KINCHLOW  V.  MIDLAND  BLEVA- 
TOB CO. 

(Snpreaae  Court  of  Kahaaa.    Nov.  7,  1806.) 

NaouoBaoa— lUsoBBOus  Phbhisbs— Faovixoa 

or  Jury. 

Where  an  owner  of  premisps  has  reason  to 
apprehenil  danger  from  the  peculiar  situation 
and  condition  of  certain  of  their  appartenances 
and  their  openoees  to  accident,  the  question 
whettier  he  nas  exercised  due  care  or  not,  as 
well  ns  thnt  of  the  cnutrihutory  neRligence  of  a 
person  injured  thereon,  becomes  one  for  the 
jury,  to  be  determined  upon  all  the  facta  and 
drcumstances  of  the  caae. 
(SylUboa  by  the  Court) 

Error  from  court  of  common  pleaa,  Wyan- 
dotte cor.nty;  T.  P.  Anderaon,  Judge. 

Action  t)y  Asa  E.  Klnchlow,  by  John  Klncb- 
low,  bis  father,  and  next  friend,  against  the 
Midland  Elevator  Company.   Vrom  a  Juds- 
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meat  for  defendant,  plaintiff  brings  error. 

Rerersad. 

Dait  &  Bird,  for  plaintiff  In  error.  Meser^ 
vey,  Pierce  &  German  and  Morse  &  Maxab, 
for  defendant  In  error. 

MARTIN.  O.  J.  On  January  S.  1892,  the 
plaintiff,  a  boy  10  years  of  age,  was  scald- 
ed and  badly  injured  1^  fidling  into  a  barrel 
partly  full  of  hot  water,  formed  by  the  ex- 
haust Bteam  from  the  engine  used  as  a  motive 
power  for  the  defendant's  elevator  at  Kansas 
City.  Kan.  On  January  18,  1892,  he  com- 
menced bia  action  to  recover  damages  In  the 
sum  of  $15,000  on  account  of  said  Injury. 
The  defense  was  a  general  denial,  and  a  plea 
of  contributory  negligence,  which  latter  was 
put  In  lasne  by  the  reply  of  the  plaintiff.  The 
case  was  called  for  trial  on  June  14, 1892,  and 
the  plaintiff  Introduced  his  evidence,  to  which 
the  defendant  demurred,  and  the  demurrer 
was  sustained,  and  the  Jury  discharged.  The 
plaintiff's  motion  for  a  new  trial  was  over- 
ruled October  16,  1882.  Exceptions  were  du- 
ly taken  to  the  rulings  of  the  court,  and  the 
case  is  now  here  for  review. 

The  evidence  tended  to  show  the  following 
facta:  The  elevator  company  occupies  a  strip 
of  ground  about  a  quarter  of  a  mile  In  length 
east  and  west  and  about  30  feet  in  width 
north  and  south.  There  are  railroad  tracks 
on  each  side  of  the  elevator,  and  the  engine 
house  and  the  office  are  separate  buildings, 
varying  in  distance  from  about  35  to  75  feet 
from  the  east  end  of  the  elevator.  A  boxed- 
lu  shaft,  about  three  feet  from  the  ground, 
transmits  the  power  from  the  engine  to  the 
elevator,  crossing  the  vacant  space  between 
the  tjuUdlngs.  The  exhaust-steam  barrel  was 
sunk  hi  the  ground,  so  that  Its  top  was  level 
with  the  surface,  and  close  to  the  elevator. 
The  pipe  led  Into  the  barrel  Just  beneath  the 
top,  and  the  only  covering  of  this  barrel  was 
either  the  original  hea^ng  or  something  of 
the  same  shape  and  character,  which  lay  loose 
on  the  top.  On  each  corner  of  the  elevator 
building  a  sign  was  nailed,  about  14  feet  from 
the  ground,  with  the  words:  "Danger.  Keep 
Away."  There  was  no  gnard  or  railing  about 
the  barrel,  and  no  special  warning  of  danger 
In  reference  to  It  There  was  more  or  less 
passing  of  employ^  and  others  from  the  ele- 
vator to  the  engine  house  and  the  office,  and 
some  persons  crossed  the  ground  north  and 
south,  stooping  to  go  under  the  boxed-ln  pow- 
er shaft.  There  was  no  well-deSned  path 
north  and  south,  but  there  was  no  obstruction 
In  that  respect  except  the  shaft  and  its  box- 
ing. The  neighborhood  of  the  elevator  was 
dangerous  on  account  of  the  frequent  move- 
ment of  cars  on  either  side.  The  plaintiff 
bad  been  making  his  home  for  a  week  or  two 
with  John  McQuillan,  who,  for  a  considera- 
tion paid  by  him  to  the  elevator  company,  had 
tlie  privilege  of  sweeping  out  the  grain  cars 
after  tiiey  had  been  unloaded,  and  obtaining 
the  grain  procured  from  the  sweepings.  The 


work  was  done  mostly  by  two  or  three  boys 
empktyed  by  McQuillan,  Including  the  plain- 
tiff, who  winked  for  hU  board.  The  sweep- 
ing was  done  moatly  east  of  the  elevator  on 
both  sides,  and  opposite  the  vacant  space  be- 
tween It  and  the  en^ne  house  and  the  office. 
The  plaintiff  and  the  other  boys  were  for- 
bidden h7  McQuillan  to  go  into  the  office 
and  the  engine  house,  but  were  not  warn- 
ed about  the  exhaust-steam  barrel,  and  the 
plaintiff  never  noticed  It  until  the  day  of  Us 
Injury.  He  and  Walter  Freeman,  another 
boy,  had  been  sweeping  cars  all  day,  and  Mc- 
Quillan had  gone  to  his  house  for  a  lantern, 
because  It  was  necessary  to  continue  work 
after  dark.  They  got  through  with  a  car  on 
the  north  side,  and  were  next  to  work  on  the 
south  side,  and  McQuillan  told  th^  to  re- 
main until  he  came  back.  The  day  was  cold, 
and  shortly  after  he  left,  a  little  girl  aboat 
eight  years  old  told  the  plaintiff  that  the 
barrel  was  a  good  place  to  warm  his  feet 
He  noticed 'a  tittle  steam  coming  out  of  the 
top  of  the  barrel,  and  he  and  Walter  Freeman 
went  towards  it  the  little  girl  going  away. 
The  plaintiff  stepped  upon  the  cover,  which 
tipped  up,  and  he  fell  into  the  barrel  with 
both  feet  Walter  Freeman  helped  him  out 
and  they  went  to  McQuillan's  honse.  The 
plaintiff  was  so  badly  scalded  that  the  skin 
nearly  all  came  off  both  legs  from  the  knees 
to  the  ankles,  as  also  some  of  the  fl^.  He 
was  afterwards  taken  to  a  hospital,  where  the 
process  of  skin  grafting  was  commenced,  but 
at  the  time  of  the  trial  only  partial  progress 
had  been  made,  and  he  was  unable  to  stand 
on  his  feet,  and  he  will  always  be  at  least 
partially  disabled. 

If  in  the  foregoing  there  was  any  evidence 
from  which  a  Jury  would  have  a  right  to  in- 
fer n^gence  of  the  defendant  towards  the 
plaintiff  in  maintaining  the  steam-exhaust  bar- 
rel in  that  particular  place  and  condition,  then 
the  case  ought  to  have  been  submitted  to  the 
Jury,  unless  contributory  negligence  of  the 
plaintiff  was  also  conclusively  shown  thereby. 
RaUway  Co.  r.  Rollins,  B  Kan.  167,  181; 
Caulkina  v.  Mathews,  Id.  191;  Railway  Co.  v. 
Richardson,  47  Kan.  517,  519,  28  Pac  183. 
The  maxim,  "Sic  utere  tuo,  nt  allenmn  non 
Isedas,"  has  been  applied  In  a  great  variety 
of  cases,  and  persons  and  corporations  have 
often  been  held  liable  for  the  use  or  exposure 
of  their  own  property  in  such  manner  as  to 
produce  Injuiy  to  the  person  or  property  of 
another.  The  exposure  of  dangerous  Imple- 
ments or  machinery  unguarded  and  In  such  a 
position  as  to  be  attractive  to  trespassing  chil- 
dren has  frequently  been  the  sole  ground  of 
liability  for  injuries  to  thena.  To  this  class 
belong  the  cases  of  Railway  Go.  v.  Fltzsim- 
mons,  22  Kan.  686;  Railway  Co.  v.  Dunden, 
37  Kan.  1,  14  Pac.  BOl;  and  Os^e  City  v. 
Larkin,  40  Kan.  206,  19  Pac.  658.  Another 
class  of  cases,  more  nearly  allied  to  the  pres- 
ent one,  is  where  traps  or  pitfalls  are  main- 
tained on  one's  premises  unguarded,  and  In 
such  position  that  others  are  liable  to  be  In- 
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jtircd  thereby,  as  In  Penso  v.  McCormlck,  125 
lud.  116.  25  N.  K.  156;  Bennett  t.  Railroad 
Co.,  102  U.  S.  577;  Branwm  v.  labrot,  81  Ky. 
G38;  Hydraulic  Woriw  Co.  v.  Orr,  83  Pa.  St 
332;  Sclillling  t.  Abemetby,  112  Pa.  St.  437, 
3  Atl.  7^;  and  Railway  Co.  v.  M<J>onald, 
152  U.  S.  262,  14  Sup.  Ot.  619.  In  the  case 
last  cited  a  boy  was  Injured  by  running  Into  a 
slack  pit,  not  apparently  dangerous  on  its  sur- 
face, but  composed  of  lire  embers  underneath, 
and  the  statute  of  Colorado  required  such 
places  to  be  fenced;  but  the  court,  through 
Justice  Harlan,  deHvering  its  opinion,  discuss- 
ed the  general  ground  of  liability  in  such  cases 
without  regard  to  any  statute;  and  we  are 
led  to  believe  that  the  judgment  in  favor  of  the 
boy  would  have  been  affirmed  even  had  there 
b^n  no  statutory  duty  imposed  upon  the 
railway  company.  In  the  case  of  Hydraulic 
Works  Co.  T.  Orr,  snpra,  the  court  thus  lays 
dcwn  the  rule:  "While  it  is  true.  In  general, 
that  where  do  duty  Is  owed  no  liability  arises, 
this  rule  varies  with  circumstances,  and  where, 
therefore,  an  owner  has  reason  to  apprehend 
danger  from  the  peculiar  situation  of  hia  prop- 
erty and  its  openness  to  accident,  the  ques- 
tion of  duty  then  becomes  one  for  a  Jury,  to 
be  determined  upon  all  Its  facts  of  tbe  proba- 
bility of  danger  and  tbe  grossneas  of  the  act 
ot  imputed  n^Ugence."  In  the  forgoing 
eases  the  plaintiffs  were  dther  trespassers,  or 
had  no  more  right  to  be  where  they  were 
than  the  plaintiff  in  this  case  had  to  be  at 
the  barrel.  The  plaintiff  was  employed  by 
tbe  licensee  of  the  defendant,  and  be  had  the 
same  right  as  his  employer  to  be  on  the  prem- 
ises while  engaged  at  his  work.  Powers  v. 
Harlow,  53  Mich.  507, 19  N.  W.  257.  The  de- 
fendant should  have  known  that  McQuillan 
emplotyed  boys  to  assist  in  sweephig  the  cars, 
for  they  had  been  so  engaged  for  months  past. 
In  Powers  v.  Harlow,  supra,  It  was  held  that: 
"A  license  to  come  upon  one's  premises,  espe- 
cially U  in  the  licensor's  Interest,  imposes  up- 
on him  the  duty  to  warn  those  who  come  of 
any  danger  in  coming  of  which  he  knows  or 
ought  to  know  and  they  do  not."  The  barrel 
bad  two  elements  of  attractiveness  in  the  win- 
ter time,  namely,  the  issuing  steam  and  the 
heat.  And.  with  its  defective  head  or  cover 
lerel  with  the  surface  of  the  ground  and 
ready  to  fall  upon  being  touched,  it  was  in  the 
nature  of  a  trap  or  pitfall.  The  cases  cited 
by  counsel  for  defendant  are  not  inconsistent 
with  the  foregoing.  '  In  Car  Co.  t.  Cooper,  60 
Ark.  64S.  81  S.  W.  154,  It  was  beid  that,  in  an 
action  by  a  chUd  against  tbe  owner  of  land 
for  Injnrtes  received  1^  walking  Into  a  pool 
of  hot  water  and  being  scalded,  the  Jury 
should  be  directed  in  determining  defendant's 
UablUQr  to  consider  whether  the  condition  and 
sitnatlon  of  tbe  pool  were  such  that  defend- 
ant, as  a  reasonable  man,  ought  to  hare 
known  that  children  of  the  age  of  plaintiff 
would  probably  be  attracted  to  it,  and  would 
receive  such  injuries  as  plalntUt  did  receive. 
Tbe  Judgment  was  revised  on  account  of  mis- 
dlrectkm  to  the  Jury.  In  Schmidt  v.  DlstllUng 
T^p.no.B— 45 


Co.,  90  Mo.  284,  1  S.  W.  865,  and  2  S.  W.  417, 
there  was  no  averment  showing  that  tbe  place 
where  the  child  lost  her  life  was  attractive  to 
children,  or  that,  to  the  knowledge  of  the  de- 
fendant, children  were  in  the  habit  of  resort- 
ing to  it  for  amusement  or  otherwise,  and  on 
a  rehearing  the  case  was  remanded  for  anotb- 
er  trial  so  as  to  allow  such  amendments  to  be 
made.  In  the  case  under  consideration  aver- 
ments were  made  fully  covering  these  points, 
and  it  was  further  alleged  that  this  barrel  as 
maintained  was  a  dangerous  trap.  In  Birge 
V.  Gardner,  19  Conn.  507,  a  recovery  by  the 
plaintiff  was  sustained.  In  Witte  v.  Stifel, 
126  Mo.  295,  28  S.  W.  891,  a  recovery  by  the 
plaintiff  was  reversed,  but  it  was  a  case  so 
unlike  the  present  one  that  we  need  not  fur- 
ther consider  it  We  think  it  ought  to  have 
been  submitted  as  a  question  of  fact  for  the 
Jury  to  determine  upon  the  evidence  whether 
the  defendant  was  guUty  of  negligence  or  not 
In  placing  the  barrel  In  that  position,  and  In 
maintaining  It  with  such  an  Insecure  cover; 
and  also  whether  or  not,  considering  the  age 
and  capabilities  of  the  plaintiff,  he  was  guilty 
of  contributory  negligence  in  stepping  upon 
tbe  cover.  The  Judgment  will  be  rereraed, 
and  the  cause  remanded  for  a  new  tiiaL  AU 
the  Justices  concurring. 


ROHRBAUOH  v.  HAMBLIN  et  al. 
(Supreme  Court  of  Kansas.    Nov.  7,  1896.) 

BasACH  OP  CovsHAVT— LiiBiLirr  or  Hbirs. 

1.  H.  bound  bimsdf  by  a  covenant  of  warranty 
in  a  deed  for  certain  real  estate.  He  died  tes- 
tate, leaving  all  Iiis  property  to  the  defendants. 
Six  years  after  final  settlement  and  distrtbation 
of  tlie  estate  and  the  diacharge  of  the  personal 
representative,  there  was  a  breach  of  Raid  cov- 
enant by  eviction  of  the  plaintifl.  HOd,  that 
relief  ma^  be  afforded  him  by  a  suit  In  equity  in 
the  district  court  directly  against  the  defend- 
ants to  compel  them  to  refund  that  which  in 
good  conscience  they  ought  not  to  retain. 

2.  Aithoogh.  by  the  common  law  of  England, 
heirs  are  not  bound  by  a  covenant  of  warranty 
of  their  ancestor  anless  expressly  named  there- 
in, and  then  only  to  the  extent  of  the  asacts  re- 
ceived by  descent,  yet  In  this  state,  when,  after 
all  the  assets  have  been  converted  into  money, 
and  distributed  to  the  heirs,  an  obligation  of  the 
ancestor  matures,  sucb  heirs  may  be  compelled 
to  refand  to  the  claimant  so  much  of  what  they 
have  received  as  shall  be  sufficient  to  satisqr 
the  obligation. 

(Syllabus  by  tbe  Court) 

Error  from,  court  of  appeals,  SouthOTi  depart- 
ment. Eastern  division. 

The  original  action  was  cranmeuced  In  the  dis- 
trict court  ot  Fmnidin  county  by  Bobrbaugh  to 
recover  damagee  for  a  breach  of  the  covenant 
of  warranty  contained  In  a  deed  of  real  estate 
executed  Ge^ge  W.  Hamblln  and  wife  De- 
cember 13, 1S79.  George  W.  Hamblln  died  tes- 
tate, leaving  all  his  pm/perty  to  the  d^endants 
as  his  l^atees.  The  covenant  of  warranty 
reads  as  follows:  "And  tbe  said  George  W. 
Hamblln  does  hereby  covenant  and  agree  that 
*  *  *  be  will  warrant  and  defoid  tbe  same 
In  tbe  quiet  and  peaceable  possession  of  tha 
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said  party  of  tbe  e&cxyoA  part,  bis  heirs  and 
aselfcns  forever,  against  an  pereons  lawfully 
claiming  tbe  same. '  The  deatb  of  Oeor^e  W. 
HambliD  occurred  September  IS,  18-2,  and  bis 
estate  of  $22,469.10  was  fnlly  settled  In  a  court 
(rf  competent  Jurlsdlctioa  on  January  18,  18S4, 
and  distributed  In  accordance  with  tbe  wni. 
Although  said  Hamblln  waa  in  possesion  of 
said  real  estate,  and  delivered  the  same  to  bis 
grantee,  yet  he  had  no  title  thereto,  and  the 
pkilntlff  was  evicted  therefrom  in  1890,  at  tbe 
suit  of  the  dty  of  Ottawa.  42  Kan.  253,  21 
Pac.  lOQl.  It  was  afn>eed  that,  if  tbe  plaintiff 
was  entitled  to  recover,  tbe  amonnt  of  the  ]u(^ 
ment  should  be  $250,  with  bitereat,  which  at 
the  time  (rf  the  decislcni  amonnted  to  $25.  The 
case  was  tried  Isefore  Hon.  Speny  Baker,  judge 
pro  tem.,  and  Judgment  was  rendered  In  favor 
of  the  plaintiff  for  $27S  and  costs.  Tbls  Judg- 
mait  was  reversed  by  tbe  court  of  appeals  (3 
Kan.  App.  131,  42  Pac.  8&1),  and  tbe  cua 
oomee  here  on  dlKratknazy  oerttflcatloa.  Be- 
mad. 

G.  A.  Smart,  fbr  iilalntlfl  In  error.  F.  A. 
Waddle,  ftxr  defendants  In  wror. 

MARTIN,  a  J.  (after  stattng  tbe  facts  as 
al>ove).  1.  The  court  3f  appeals  In  effect  held 
tliat  tbe  remedy  provided  by  sections  171  and 
172  of  the  executora'  and  administrators'  act 
(parajn^phs  2957.  2958,  Gen.  St.  1SS9),  relating 
to  tbe  refimdlag  ot  legacies  and  distributions, 
is  exclusive,  and  that  no  actkm  having  this 
purpose  in  view  can  be  maintained  In  the  dis- 
trict court.  Referring  to  those  seetlonB  as  af- 
fording a  remedy,  tbe  court  says:  "We  apftre- 
bend  that,  if  a  proper  showing  bad  been  made 
In  this  case.  It  would  have  been  tbe  duty  of  tbe 
court  to  appoint  ac  executor  or  administrator 
de  bonis  ncm,  and  be,  under  the  direction  of  tbe 
court,  would  have  proceeded,  after  the  aDow- 
auce  of  the  claim,  to  procure  ajssets  sufficient 
to  pay  said  claJnL"  We  do  not  tblnk  the  plala- 
tlff  was  required  to  pursue  this  circuitous  rem- 
edy.  If,  Indeed,  an  ndmlnistrator  de  bonis  non 
can  be  l^mlly  ni^lnted  after  all  the  property 
has  been  distributed  and  the  personal  repre- 
sentative discharged.  Final  settlement  bad 
been  made  six  years  before  there  was  a  breach 
OC  the  covaiant  of  warranty,  and  under  such 
circumstances  we  hcdd  that  reU^  may  be  af- 
forded lu  equity  directly  against  the  beneficia- 
ries of  the  estate  to  compel  them  to  refund  that 
which  in  good  conscience  th^  ought  not  to  re- 
tain. It  is  true  that  while  an  estate  remains 
nuRfttied,  ard  tbe  probate  court  ts  still  exer- 
dslng  Jurisdictimi  over  It,  the  district  court 
Should  not,  except  in  special  cases,  entertain  an 
action  for  relief  properly  grantable  by  the  pro- 
bate couat;  but  we  think  it  follows  from  a  long 
Uqe  (tf  decisions  of  this  court  that  the  district 
court  may  pro^rly  entertain  Jurisdiction  In  a 
case  of  this  character.  The  following  are  some 
of  tbe  authorities,  and  they  refer  to  most  of  tbe 
others:  Shoemaker  v.  Brown,  10  Kan.  3S3; 
Klemp  T.  Winter,  23  Kan.  699,  703;  Stratton  r. 
McCnndleaa,  27  Kan.  280.  306;  Kotbman  t. 


Markson,  84  Kan.  5^,  5S0.  9  Pac.  218;  Gafftxnt 
T.  Dickinson,  S7  Kan.  287,  291, 15  Pac  175;  Mc- 
I^n  T.  Webster,  4S  Kan.  644,  64^  26  Pac 
10,  and  In  re  Hyde,  47  Kan.  277,  281,  27  Pac 
1001.  Tbe  court  ctf  appeals  reUed  en  Fox  t. 
Van  Norman,  11  Kan.  214,  but  we  think  tliat 
case  -ts  disthignlshable  fiom  this  as  from  Mc- 
Lean V.  Webster,  sopra,  as  stated  by  Otaief  Jus- 
tice Horton  In  said  case. 

2.  The  defendants  claim  that,  tn  any  evvnt. 
tlie  judgment  of  reversal  was  propw  on  otber 
grounds,  one  of  which  only  we  think  It  neces- 
saiy  to  discuss.  Tbe  covenant  of  warranty  does 
not  assume  to  bind  tbe  belrs  of  George  W. 
Hamblln,  and  It  is  wdl  setUed  In  England  that 
tn  such  case  tbey  woold  not  be  liable.  In  or- 
der to  hold  them  liable  on  soch  a  covenant,  ft 
was  necessary  to  show  that  tbey  were  named 
tbereln,  and  that  they  shoald  have  asets  by  de- 
scent mfflciect  to  meet  die  demand.  2  BL 
Comm.  304,  and  Rawle,  Dot.  H  300,  SIO.  Tbe 
latter  autbw  says:  "The  UaMUty  (wbetber  im- 
mediate or  idthuate)  (tf  tbe  heir  by  reascai  of 
his  ancestor's  covenants  fn-  title  depends;  In 
this  country,  to  a  great  extent  npon  tbe  statu- 
txpry  provisions  adc^ted  in  the  dlffoent  states 
tor  making  the  real  estate  of  a  decedent  llatde 
for  the  payment  of  his  debts.  ♦  •  •  In  tbe 
United  States  tt  may  be  said  that,  as  a  gi^nera) 
rule,  hmda  are  liable  for  tbe  detots  of  a  decedent, 
whether  due  by  matter  at  record,  by  specialty, 
or  by  atoiple  contract.  In  tbe  last  two  cases 
tbe  existence  of  tbe  debt,  unless  It  be  reduced  to 
Judgmmt,  creates  no  Hen  during  tbe  <JHHui"w 
life.  By  his  death,  however.  Its  quality  Is 
changed,  and  It  becomes  a  ll«i  upon  bis  real 
estate,  which  descends  to  the  belr  or  passes  to 
the  devisee  subject  to  the  payment  of  the  dtkite 
of  tbe  ancestOT  according  to  tbe  laws  of  tlie 
state  hi  which  tt  Ues;  and  the  rights  of  the 
creditor  can,  in  most  of  the  states,  be  enCorced 
afralnst  the  lands  in  tbe  bands  of  a  bona  fide 
purchase-,  within  certain  statutory  timltatlonsas 
to  time."  In  tliis  state  realty  Aoie  mot  beeome 
liable  to  tbe  payment  of  the  debts  of  the  estHte 
antll  tbe  personalty  has  been  exbaosted.  In 
which  case  It  may  be  ^ipHed  to  tbe  fullest  ex- 
tent anless  exempt;  aiMl.  by  analogy,  when  an 
the  assets  have  been  oonvoted  into  money,  and 
dlstributloD  has  been  made  tn  the  belrs,  Oev- 
Isees,  or  legatees,  and  an  obllgatlw  o(  tl>e  an- 
cestor or  testauxr  then  matures,  sncb  benefl- 
cteripfl  of  the  estate  ought  to  be  oompeUed  to 
refund  to  the  claimant  so  much  of  what  tbey 
have  received  as  shall  be  suffldent  to  satisfy 
It.  Strictly  spenklng,  tbe  beaefldarles  are  not 
liable  In  an  action  at  law,  even  when  named 
in  tbe  covenant,  for  they  can  only  be  held  to  tbe 
extent  ot  tbe  assets  received  from  the  estate. 
Such  action  should  be  equltaUe  In  form  to  sub- 
ject the  assets  received  by  tbe  benefldartes  to 
the  payment  of  the  debt,  but  to  this  case  nc 
point  was  made  la  tbe  district  court  as  to  tbe 
form  of  tbe  action,  nor  as  to  tbe  character  and 
amount  of  tbe  judgment,  provided  tbe  i^blntiff 
should  be  entitled  to  recover;  and,  the  amouni 
received  by  each  of  tbe  deCoulants  bebig  great- 
«■  than  the  plaintiffs  claim,  there  was  no  sob- 
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KanHal  error  In  reudoInK  ivOgiomt  In  Its  PTES' 
out  fttnn,  tlie  defnidants  being  liable  to  oo&< 
tributluii  ajB  between  each,  other.  Tbe  Judgmeot 
of  tbe  court  of  aivods  moot  be  rrrened,  and 
flw  judsment  of  tbe  district  court  will  be  af- 
anaed.  AH  tbe  Jwtleeb  ooncDrrins. 


CITY  OP  KANSAS  CITY  t.  GAKNTBB. 
(Supreme  Court  of  Kansai.    Not.  7.  1896.) 
KaoooMizAHCs— tiorrioiBNor— HuNioiPAi.  Cobpo 

aAT10!l»-RKe0LATt0M  0'  pAVNBttOKIHB 
— CktKPLAINT— BornoiKxcT. 

1.  A  recogaizance  ^ren  upon  appeal  from  a 
eonrlctioD  is  the  police  court  in  a  city  of  the 
first  class  for  the  violatioo  of  a  municipal  res- 
nlatlou  ms7  be  exscnted  to  the  clt7- 

2.  Sacfa  recogniuitK-e  ts  not  abfloluMy  void 
because  it  fails  to  d^oitely  designate  the  of- 
fense for  which  a  conviction  wai  bad,  where 
tt  refers  to  the  complaint,  which  was  trans- 
tnitted  with  the  recogsisance  and  sufficiently 
describes  the  offeose.  ' 

3.  Under  the  provisions  of  Oen.  St.  18S9,  par. 
055,  a  city  of  the  first  class  has  authority  to  en- 
act ordinances  for  the  reguhition  of  the  bnsi- 
nesa  of  pawnbrokers,  and,  to  that  end,  may 
require  them  to  keep  and  funifBb  to  the  police 
departmmt  a  record  of  property  parchaeed  or 
received  by  them  aa  pawnbrokera,  as  well  as  a 
description  of  the  persons  from  whom  the  prop- 
erty was  pnrchased  or  received. 

4.  In  a  clause  of  such  an  ordinance  distinct 
from  the  one  defining  the  offense,  there  was  a 
proriso  to  the  effect  that  it  is  annecessary  to 
furnish  a  descriptloo  of  property  purchased 
from  manufactnrers  or  wholesale  dealers  who 
have  an  estahl'shed  place  of  business,  or  which 
has  been  purchased  at  an  open  sale.  He/4,  that 
tbe  proviso  beiuK  in  a  anliget^uent  clause,  and 
Diit  incorporated  in  the  definition  of  the  offense, 
it  wae  unnecessary  to  negative  it  In  the  oom> 
plaint. 

(Syllabus  by  the  Court) 

Appeal  from  district  court,  Wyandotte  ooan- 
H.  L.  Alden,  Judge. 

Prosecution  by  the  city  of  Kansas  City 
against  F.  A.  Gamier.  From  a  judgment  for 
defendant,  plalntUt  appeata.  Rereraed. 

K.  P.  Snyder  and  T.  A.  Pollocl^,  for  appel- 
lant  Junius  W.  Jenkins,  fbr  amiosm, 

JOHNSTON.  J.  This  IB  an  appeal  from  the 
rnUng  of  tbe  district  court  qoaflfatng  a  eooi- 
plaint  which  charged  F.  A.  GanUer  wlUi  the 
violation  of  a  city  ordinance  regnlattng  the 
buBlnefM  of  pawnbrtAere.  Hie  defendant  was 
convleted  In  the  police  court  where  a  fine  of 
wan  Impowd.  To  obtain  an  appod  be 
gate  a  rectwnlzance,  and  It,  with  tbe  warrant 
and  traoacript  of  Hie  pnxwedings,  waa  tmns- 
mltted  to  tbe  district  ooort  There,  w  motion 
of  tlw  defendant,  tbe  complaint  waa  quaahed 
and  the  defmdant  dlacharged.  Upon  this 
pMl  the  city  contends  that  the  district  eonrt 
bad  no  Jurisdiction,  because  the  reeognlxaiiee 
CD  appeal  was  defective,  and  an  eUiborate  ar* 
gunieut  is  made  to  abow  that  it  la  Told  on  Ita 
tace.  We  think  tbe  statutory  prarlalon  with 
reference  to  appeals  waa  eDbatantlally  com- 
piled with.  It  gave  the  title  of  tbe  cause,  and 
recited  the  rendition  of  tbe  Judgment;  that  an 
appeal  bad  been  takao  therefrom;  that  the 


principal  and  one  surety  acknowledged  them- 
selves lud^rted  to  tbe  cl^  of  Kansas  City  in 
a  Buffident  sum,  and  tbe  condition  waa  that 
Gander  ahoold  pcraoaaMy  be  and  appaa  bef  on 
the  diatiict  court  at  Wyandotte  county,  on  Ae 
lat  day  of  tbe  neoct  term  to  be  holden  In  that 
county,  to  answer  tbe  complaint  made  agnlnet 
him,  and  to  abide  tbe  judgment  of  tbe  court 
It  was  taken  by  tbe  police  Judge,  and  tbe 
surety  approved  trim.  Wben  It  waa  trana- 
mltted  to  tbe  district  court  it  became  a  matter 
of  record  there,  and  appears  to  accord  wlt3i 
the  general  practloe  In  respect  to  taking  ap- 
pealB.  It  la  defectlre  In  this:  that  It  doea 
not  deftaltely  dealgnate  tbe  oflenae  of  wlilch 
tbe  d^ndant  waa  ooarlcted;  bat  as  tt  Fe- 
fera  to  the  complaint  which  was  tranamittedt 
and  became  a  matter  of  record,  wltti  tbe  re- 
cognlanee,  there  la  no  difficulty  In  aaeertalti- 
Ing  the  offense,  and  tbe  dtf  ect  Is  no  more  than 
an  Irregularity. 

Anothev  alleged  defect  la  that  tbe  ncognl- 
■snce  mna  to  tiie  city.  Inatead  of  tbe  atate. 
The  statute  does  not  provide  that  reeognl- 
aaneea  ataall  be  given  to  tbe  atate,  nor  doea  tt 
designate  to  whom  they  riiall  be  executed; 
but,  as  the  offenae  waa  a  mere  violation  of  a 
municipal  regulation,  we  tbiiric  tt  waa  profh 
eriy  executed  to  tbe  dty.  None  of  the  defects 
Buggealed  by  the  city  deatray  tbe  validity  of 
tbe  bond,  or  take  away  tbe  Jurisdiction  of  Iba 
court  over  the  subject-marter.  The  trial  comt 
qoaabed  tbe  oomplalut  vcptsa  a  motion  allegbir 
that  It  did  not  diarge  an  offmae  a^tnst  the- 
law  of  the  atate  or  an  ordinance  of  tbe  city, 
and  becauae  the  ordinance  upon  which  the- 
Gompbiint  la  baaed  la  Illegal  and  void.  The 
apedflc  ground  upon  which  tbe  Judgment 
qnaablng  the  complaint  waa  baaed  la  not  stat- 
ed, and  no  appearance  has  been  made  here  in . 
behalf  of  Uw  defMidant  The  ordinance  pro- 
vided that  every  pawnbroker  dwuld  keep  at  • 
bla  place  of  bualneaa  a  r^^ater  In  wblcb  he 
abould  rater  In  writing  a  minute  dearrlpttoD 
of  every  kind  of  property  taken,  purchased,-  or- 
recelved,  the  amount. loaned  thereon,  tbe  In- 
terest charged,  and  when  tbe  loan  fhlls  due. 
He  la  alBO  required  to  give  the  peraon  kw^ 
lug  tbe  property  a  receipt  In  which  the  arti- 
cles are  to  be  described  aa  In  flie  register.  It 
la  further  prorided  in  section  8  of  the  ordi- 
nance tliat  tbe  pawnbroker  sbaO  make  tnit  and 
dellrer  to  the  chief  of  police  every  day.  before- 
noon.  a  legible  and  correct  copy  from  the  rpR- 
Ister  of  all  the  personal  property  or  other  vnlu- 
able  things  received,  deposited,  or  pnrrbn!>ed 
during  the  iveceding  day.  with  a-  complete 
description  of  the  persons  leaving  the  pledges, 
or  from  whom  any  purchase  waa  made.  At 
tbe  end  of  the  aectlon  there  la  a  ptavitn  that 
no  pemon  ahall  be  required  to  fnmfxb  a'de- 
acriptlon  of  any  property  purchnfied  from 
manuftictnrers  or  wholesale  dealers  who  hnve- 
an  eatabllabed  place  of  bualnesa,  or  of  any 
goods  or  property  pnrchaaed  at  an  open  sale, 
but  that  such  goods  or  property  mum  be  ac- 
companied by  a  bill  of  rale,  or  other  evidence- 
of  an  open  and  Intimate  parcbasa»  whicbL 
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muat  be  shown  to  the  mayor,  or  any  memDer 
of  the  police  department,  when  demanded.  A 
l^eraoB  violating  the  proTlslons  of  the  ordi- 
nance may  be  fined  In  a  sum  not  exceeding 
$100.  In  the  complaint  it  was  alleged  that  on 
September  18,  1895,  defoidant  waa  engaged  in 
business  as  a  pawnbroker,  when  he  received 
<!ertBln  articles  of  personal  property,  as  a 
pawnbroker,  but  failed  to  make  out  and  de- 
liver to  the  chief  of  police  before  noon  of  that 
^y  a  copy  of  the  register  required  to  be  kept 
by  him  under  the  provisions  of  section  3  of 
the  ordinance.  Provision  is  made  by  statute 
for  regulating  the  calling  and  occupation  of 
pawnbroker,  and  this  appears  to  be  sufBdoit 
authority  for  the  ordinance  that  was  enacted. 
Oen.  St  1889,  par.  655.  In  view  of  Uie  nature 
of  the  business,  the  character  of  many  tliat 
are  engaged  in  It,  and  the  well-known  fact 
that  the  pawnshop  Is  frequently  made  a  hid- 
ing place  for  the  fruits  of  crime,  the  regula- 
tions prescribed  by  the  ordinance  cannot  be 
regarded  as  imreaaonable  or  oppressive.  They 
are  intended  for  the  protection  of  the  public, 
and  they  also  tend  to  protect  the  pawnbroker 
himself  from  Imposition  and  1<hb.  Laimder  v. 
City  of  Chicago,  111  lU.  291;  City  of  Grand 
Baplds  V.  Brandy  (Mich.)  6i  N.  W.  29. 

One  of  the  claims  was  that  the  complaint 
•was  Insufficient  because  it  failed  to  negative 
the  proviso  contained  In  the  bst  part  of  sec- 
tion 3.  The  proviso  or  exception  Is  distinct 
from  the  clause  defining  the  ofCense,  and  sim- 
ply excepts  from  the  operation  of  that  clause 
a  certain  class  of  purchases  which  might  be 
made  by  persons  engaged  In  the  calling  of 
pawnbrokers.  The  exception  being  In  a  subse- 
quent clause,  and  not  being  Incorporated  in 
the  definition  of  the  oHeaae,  It  was  not  neces- 
sary to  negative  It  In  the  complaint.  State  v. 
Thompson,  2  Kan.  432;  State  v.  O'Brien,  74 
Mo.  549;  State  v.  Elam,  21  Mo.  App.  290; 
1  Blsh.  Cr.  Jut.  j  639;  Whart  Or.  Pi.  {  238. 
We  think  there  was  error  In  the  ruling  of  the 
<nurt  In  quashing  the  complaint,  and  there- 
fore Its  Judgment  will  .be  reversed,  and  the 
cause  remanded  for  further  proceedings.  All 
tiie  justices  eonciuTliig. 


STATE  V.  HATCH. 
^Supreme  Court  of  Kansas.    Not.  T,  1896.) 
HoMioiDB— SBLr-DBrBNU— Ddtt  to  Rbtkbat. 

1.  In  a  prosecution  for  murder,  where  the 
homicide  was  admitted,  and  the  defendant  re- 
lied only  upon  the  justification  of  self-defense 
for  acquittal,  it  was  error  for  the  court  to  m- 
stmct  the  jury,  In  substance,  that  the  ri^ht  of 
Belf-defcnse  does  not  arise  when  there  is  op- 

Eirtunlty  to  restrain  the  deceased  hy  procesB  of 
w.  and  that  If,  having  opportunity,  the  de- 
fendant failed  to  invoke  the  authority  of  the  law 
by  going  before  a  magistrate  with  a  view  of 
faavlog  the  deceased  bonnd  over  to  keep  the 
peace,  then  be  was  not  entitled  to  the  plea  of 
s^f -defense. 

2.  A  person  who  is  unlawfully  attacked  by 
soother  may  stand  hia  ground,  and  use  such 
force  AS  at  the  time  reasonably  a^ears  to  him 
4e  be  necessary  to  ivotect  himself.    \Vhae  the 


d^endant  is  In  the  wrong,  however,  and  com- 
mences the  affray,  even  without  an  intent  to 
kill  or  infiict  great  bodily  hann,  and  the  other 
person,  being  thus  provoked,  makes  a  deadly  as- 
sault, then  it  is  the  duty  of  the  d^eodant  to  re- 
treat as  far  as  tJie  fierceness  of  the  assault  will 
permit  him  to  do  without  danger  of  great  pet^ 
Bonal  injury  to  himself  before  slaying  his  aa- 
tagonist. 

(Syllabus  by  the  Court) 

Error  from  dtatrlct  court,  Reno  oonnty;  P. 
L.  Martin.  Judge. 

The  deftodant  was  charged  with  murder  hi 
the  first  degree,  by  shooting  and  killing  Tbom- 
aa  MuUhi  on  December  5, 1885,  at  Hutchinson, 
Id  Reno  county,  and  he  was  convicted  of  mur- 
der In  the  second  d^ree,  and  sentenced  to  Im- 
prisonment Id  the  penitentiary  fbr  the  term  of 
20  years;  and  he  appeals  to  this  court  bemuse 
of  alleged  errors  vugoa  the  triaL  It  was  not 
denied  tint  Hatch  diot  and  killed  Mullen  at 
the  tima  and  place  stated,  and  the  defendant 
relied  only  upon  the  justification  of  self-de- 
fense for  i^uittaL  The  evidence  traded  to 
show  tbe  fidlowlng  fiicts,  among  others,  name- 
ly: That  Hatch  was  a  colored  hotel  porter, 
part  of  whose  boalneBB  it  was  to  go  to  the 
depots  on  the  arrival  ot  passenger  trains  to 
solicit  people  to  go  to  the  hotel  for  which  he 
was  employed;  that  cat  tiw  afternoon  of  De- 
cember 5th  be  went  Into  a  billiard  ball  where 
Mullen  and  Freeman,  two  colored  men,  were 
engaged  in  playing  pool,  and  some  bantering 
words  passed  between  Hatch  and  Mullen 
about  playing  a  game,  when  Mullen  threatened 
to  strike  Hatch  with  the  butt  end  of  a  blUlaid 
CDS,  but  Freonan  Interfered;  that  Hatch  then 
went  outside,  MuUen  following  him,  and  there 
they  had  bot  words,  and  MnDra  threatened  to 
klU  ^tch;  that  Freeman  also  became  in- 
volved In  the  quarrel,  at  which  Mullen  took 
offense  against  him;  that  soon  afterward  Mul- 
len obtained  a  shotgun,  and  carried  It  about  the 
street,  threatening  to  kill  Hatch  and  Freeman;  | 
that  they  were  advised  thereof,  and  they  re-  j 
quested  the  chief  of  police  and  a  constable  to  I 
disarm  Mullen;  that  Hatch  then  endeavored  < 
to  procure  a  ptetol,  and  made  some  threats 
agahist  Mullen;  that  friends  of  Muilra,  after 
a  time,  prevailed  upon  him  to  give  up  his 
gun;  that,  about  6  o'clock  hi  the  evening, 
Hatch  borrowed  a  pistol  from  his  employer, 
on  the  statement  that  he  needed  It  for  defense 
against  Mullen,  who  had  threatened  his  life, 
and  It  was  necessary  for  him  to  go  to  meet 
an  Incoming  train;  that  he  wrat  to  meet  the 
train,  and  at  tiie  corner  of  Second  and  Main 
streets  be  called,  "Hello,  Tom!"  (meaning,  as 
ho  ays,  Tom  Fife,  not  seeing  Mullen,  but  this 
Is  a  act  In  dispute);  that  Mullen  came  to- 
wards him,  and  there  were  some  words  of  at- 
tempted explanation,  and  Mullen  ordered  Hatch 
to  take  his  hands  out  of  hla  overcoat  pockets, 
as  If  In  fear  that  Hatch  was  armed;  tfadt 
Hatch  did  as  requested,  but  Mullen  approacti- 
Ing  nearer,  and  the  talk  between  them  cod- 
tlnulng,  thereupon  Hatch  drew  the  pistol  from 
his  overcoat  pocket  and  b^n  firing  at  Mullen, 
who  started  aooss  the  street;   that  Hatdi  : 
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fired  four  or  flTe  shota,  three  of  tbem  tak- 
ing effect  and  one  prorlng  fatal,  Mullen  fall- 
ing and  expiring  tn  the  atreet  Immediately. 
Mullen  was  not  armed  at  tbe  time,  tut  Hateb 
testified  tliat,  befnre  be  ahot.  Mulleoi  waa  ap- 
proaching towarda  and  threatenlag  to  Ull  him, 
and  that  be  made  a  motion  as  U  reaching  for  a 
pVBtxA,  Mullen  had  beoi  nndw  the  Infinence 
of  Intozlcatliig  liquors  during  tlta  aftonoon. 
The  defendant  complains  especially  of  the  fol- 
lowing Inatnictfona  which  were  given  by  the 
court  tn  tbe  Jury:  "(24)  Tbe  tlgbt  ot  aelf-de- 
f  ense  does  not  arise  when  there  Is  opportunity 
to  restialn  title  asaaOant  by  proceaa  of  law,  and 
If  the  Jury  In  this  case  beUere  fcon  flie  erl- 
dence,  beyond  a  reaaonable  doubt  that  tbe 
defendant  bad  an  oKKntanlty  to  Invoke  the 
interpoeltloD  of  the  law  against  any  threatened 
assault  by  the  deceased,  and  fiUled  to  Invoke 
the  auOnrlty  of  tbe  law,  be  Is  not  endUed  to 
the  plea  of  self -defense;  and  It  would  not  be 
enough  for  the  defendant  to  call  upon  tbe  po- 
lice officere  and  constaUes  for  protection,  un- 
less tbe  deceased  was  present  at  the  ttane,  at- 
tempting tboi  and  there  to  assault  him.  But, 
if  he  bad  ample  (q)portnntty  to  do  so,  the  law 
devolved  upon  him  tbe  duty  of  going  before 
some  magistrate  and  have  the  deceased  bound 
orra  to  keep  the  peace,  or  committed  to  JaU  hi 
default  of  ban;  and  1^  having  and)  oppor- 
tonlty,  he  failed  to  do  so,  and  deliberately  and 
premedltatedly  armed  himself  with  a  deadly 
weapon,  and  went  forth  to  meet  the  deceased 
in  a  oonfllct  which  he  expected,  or  provoked  a 
conflict  by  taiiritliw  fbe  deceased  into  a  dispute 
or  altercation  with  Um,  he  is  not  entitled  to 
the  plea  of  sdf-defenae.  (2S)  I  Instruct  you 
further,  hi  tbe  same  ctmnection,  that,  tai  order 
to  ntaUish  JnstlflaUe  bomldde  hi  self-de- 
fense. It  must  appear  that  tbe  party  killing  bad 
retreated  as  far  aa  tbe  flesoeneas  of  the  as- 
sault would  permit  blm  to  do  without  great 
personal  injury  to  Umaelf ;  and  tf,  in  this  case, 
the  defendant  expected  an  attack  to  be  made 
by  the  deceased,  and  if  you  believe  from  the 
evidence,  beyond  a  reasonable  doubt,  that  the 
defendant  bad  practlcatde  opportunity  to  re- 
treat, and  thus  avoid  kUUng  the  assailant,  be- 
fore he  was  in  imminait  danger  of  great  per- 
sonal injury,  be  is  not  mtitled  to  the  plea  of 
self-defense."  Questions  woe  raised  as  to  some 
other  InstractionB,  and  also  as  to  tbe  compe- 
tency  of  erldence.  Rerosed. 

McKlnstry  &  Falrchlld,  for  appellant  P. 
B.  Dawes,  Atty.  Qea.,  and  Ludns  M.  Fall, 
tor  the  Stat& 

MARTIN,  C.  J.  (after  stating  the  facts  as 
above).  1.  Tbe  bomldde  being  admitted,  and 
tbe  only  defense  thereto  that  It  was  justifiable, 
instruction  24  yias  of  paramount  importance. 
There  was  no  evidence  that  the  defendant  went 
Ijefore  any  magistrate  with  a  view  of  having 
Mullen  bound  over  to  keep  tbe  peace,  although 
be  probably  bad  abundant  opportunity  of  doing 
so  during  tbe  cours<:  of  tbe  afternoon,  and 
after  the  difficulty  at  the  billiard  ball.  He  did 


apply  to  a  constable  and  a  police  officer  for 
protection,  but  this  was  insufficient,  according  to 
this  instruction.  We  have  been  unal^  to  find 
any  antborl^  Introdndiig  this  demoit  Into  the 
law  of  setf-defenae.  Counsel  for  tbe  state  dte 
several  cases  in  support  of  the  Instnictton,  and 
we  have  examined  them  all,  but  find  In  them 
no  Justlficatkm  of  the  site's  contention.  See> 
tion  9  cf  the  crimes  act  (Gen.  St  1889,  par. 
2130)  Is  itself  a  definition  of  Justifiable  boml- 
dde In  tbla  state,  and  It  contains  no  sudi'  ele- 
ment as  that  required  by  Instruction  24.  In- 
struction 29  furtber  tarqiressed  upon  tbe  Jmr 
tlie  duty  of  tbe  defendant  to  go  before  a  Jus- 
tice of  the  peace  for  protection,  as  a  prerequi- 
site to  the  plea  of  self-defense,  thus  repeating 
the  error  In  giving  instractlon  24. 

2.  Instruction  26  was  also  erroneous  and  ma- 
terial. The  doctrine  that  a  party  unlawfully 
attacked  must  "retreat  to  the  wall,"  before  b* 
can  be  Justffied  In  taking  the  life  of  his  as- 
sailant In  self-defense,  does  not  obtahi  hi  this 
state.  State  Beed,  S8  Kan.  767,  37  Fac 
174.  Where  tbe  defendant  Is  in  the  wrong, 
and  commences  tbe  affray,  even  with  no  In- 
tent to  kUt  or  Inflict  great  bodily  barm,  and 
the  other  party,  bebig  tiius  [Hovoked,  makes  » 
deadly  assault,  then  It  is  the  du^  of  the  de- 
fendant to  retreat  as  Ihr  as  tbe  fierceness  (tf 
tbe  assault  will  permit  him  to  do  without  dan- 
ger of  great  personal  injury  to  himself,  before- 
slaying  bis  antagonist.  State  v.  Sogers,  IS 
Kan.  78.  In  tiie  present  case  It  was  fbr  the 
Jury  to  determine  from  the  evidence  whether 
Hatch  or  MtOlen  was  In  the  wrong  hi  com- 
mencing the  affray  at  Second  and  Main  streets 
which  Mlted  hi  the  death  of  Mullea  Tbe 
court  should  not  assume  that  one  party  or  the 
other  was  first  or  chiefly  in  fault,  when  that 
ftict  is  in  issue,  but  should  Inatruct  tbe  Jury  om 
the  tbe(»y  of  flie  defendant  as  well  as  that  nt 
the  state,  provided  each  theory  finds  some  snp- 
*port  in  the  evidence  as  In  this  case.  Instruc- 
tion 16,  deflnhig  murder  at  the  common  law,  1» 
subject  to  the  critldsm  that  it  omits  tlie  word 
"unlawfully";  but,  In  connection  with  other 
iostructitms,  we  think  It  could  not  have  been 
prejudicial  to  the  defendant  altboua^  it  should 
be  corrected  on  a  retrlaL  Evidence  touching 
tbe  declarations  of  Mullen  during  the  after- 
noon,  while  armed  with  the  shotgun,  should  not 
have  be^  admitted;  but  they  were  scarcely 
prejudldal  to  tbe  defendant,  and  tbe  Judgment 
would  not  be  reversed  on  these  grounds  alone. 
For  the  error  of  tbe  court,  however.  In  giving 
instmctions  24,  25,  and  29,  tlie  Judgment  will 
be  reversed,  and  the  case  remanded  for  a  new 
trial.   All  the  Justk»s  concurring. 


STATE  V.  MAY. 
(Supreme  Court  of  KaoBas.    Nov.  7,  1896.) 
Crihinai.  Law— Jdhibdiotion— Illbsal  Aaasva 

A  district  court  of  a  county  where  a  fi*- 
ony  has  been  committed  has  jorisdiction  to  tiy 
tbe  alleged  offender,  duly  bound  over  on  regular 
process,  attbough  he  was  originally  arrested 
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another  coanty  wfthoat  wairmnt,  and  fordbly 
broucht  into  the  county  where  the  crime  wma 

committed. 
(Syllabna  by  the  Court.) 

Appeal  from  district  court,  Harrey  oonnty; 
F.  L.  Martin,  Jud^e. 

Robert  May  was  Indicted  for  larcenj.  From 
an  order  dhictaargliig  the  defendant,  the  state 
Appeals.  Berersed. 

F.  B.  Dawes,  Atty.  Gen.,  and  O.  B.  Branlne. 
for  the  State.  Bowman  ft  Bncher,  tor  appel- 
lee. 

UARTtN,  O.  J.  Hay  was  arrested  without 
«  warrant  In  Sumner  county  on  December  22, 
1895,  on  snsplcion  of  harlng  committed  the 
crimes  of  barjclary  and  larceny  on  the  preoed- 
tng  day  In  Harrey  county.  He  was  forcibly 
taken  to  the  latter  county  by  a  deputy  sher- 
iff, and  placed  In  Jail  until  the  next  day,  when 
a  complaint  was  filed  before  a  Justice  of  tbt 
peace  of  that  coonty,  cfaarglng  htm  with  the 
commission  of  said  crimes,  and  he  was  then 
arrested  upon  a  warrant  Issued  in  refrular 
form,  and  was  botmd  over  to  the  district  court, 
wbere  an  lorormatlon  was  tiled  afcalnst  him 
«D  February  4,  1896.  Afterwards  the  defend- 
ant filed  a  special  plea  in  abatemmt  to  the 
Jurisdiction  of  the  court  by  reason  of  his  Ule- 
gal  arrest  In  and  forcible  abduction  from 
Bumn«  county,  and  on  May  11,  1896,  said 
plea  was  sustained,  and  the  defendant  was 
-discharged,  and  permitted  to  go  at  large,  and 
he  was  Ktven  time  to  return  to  the  place 
-where  he  liad  been  arrested  In  Sumner  coun- 
iy.  The  state  excepted,  and  reserred  the 
question  for  the  consideration  of  this  court. 

This  ruling  was  erroneous.  The  learned 
trial  Judge  was  probably  misled  by  a  clause 
In  the  opinion  cff  tbSa  teurt  In  State  t.  Hall, 
40  Kan.  338,  340,  19  Pac.  918,  920.  In  that 
case  It  was  held  that  "an  alleged  fugitive^ 
from  Justice,  extradited  from  one  state  to 
another,  can  be  prosecuted  in  the  state  to 
which  he  has  been  extradited  only  for  the  of- 
fense for  which  he  was  extradited,  until  after 
he  has  had  a  reasonable  time  and  opportunity 
afforded  him  to  return  to  the  place  from 
which  he  was  extradited."  And  in  the  opin- 
ion of  the  court  said:  "This  rule  of  law  Is 
applied  in  cases  of  separate  Jurisdictions, 
whether  the  separate  Jurisdictions  are  cities, 
counties,  districts,  states,  or  foreign  coun- 
tries." The  language  above  quoted  from  the 
opinion  in  the  Hall  Case  as  to  such  separate 
Jurisdictions  as  cities,  counties,  and  districts 
must  be  regarded  as  dictum  only,  but  certain- 
ly  erroneous.  It  may  be  that  a  person  Ille- 
gally arrested  In  another  cc-unty  has  fi.  civil 
remedy  for  the  trespass  and  false  imprison- 
ment, but  this  does  not  divest  the  court  Into 
vrhlch  he  Is  brought  of  the  right  to  try  him 
upon  the  criminal  charge  preferred  against 
him.  The  district  court  of  Harvey  county 
had  Jurisdiction  to  try  the  defendant,  not- 
withstanding the  irregularity  or  the  Illegality 
•f  his  original  arrest  In  Sumner  county.  No 
other  aoTerelenty  was  Inraded.   A.  warrant 


mteht  have  been  properly  served  upon  the  de- 
fendant in  any  coun^  of  the  state  whose  sor- 
erelicnty  la  eO'^xtawlTe  witb  its  oKteraal 
boundaries,  and  the  Jurladlctlott  of  wboM 
courts  for  the  apprehension  of  alleged  offend- 
ers upon  ^mpet  process  la  not  affected  tar 
county  lines.  His  original  amst  was  Irreg- 
ular, but  this  does  not  affset  Oe  JurisdIctloB 
ot  the  court  into  trtiieh  be  was  afterwards 
bnnigbt  by  r^lar  process  of  law.  Tbe  SoOg- 
ment  of  tbe  court  below  must  be  re  versed, 
with  direction  to  overrule  the  ptea  In  abate- 
ment to  the  Jurisdiction  of  tbe  court  All  the 
Justices  concurring. 


OITT  OF  KANSAS  OITT  T.  SlilTH. 
(Supm&s  Court  of  Bjmsas.    Not.  7,  ISBft.) 

Illboai,  Salb  or  Lkjcorb — CSoim.Aiirr. 

A  complaint  onder  a  city  ordinance  cikar> 
King  the  defendsnt  with  maintalnine  a  place 
where  persona  are  permitted  to  resort  for  the 
purpose  of  drinking  Intoxicatiag  liquors  as  a 
oeverace,  which  folia  to  designate  the  [riace 
otherwise  than  as  being  in  the  eil7,  la  iimfll- 
cient 

(Syllabua  by  the  Court.) 

Appeal  from  district  court,  Wyandotte  oom- 
ty;  H.  L.  A! den,  Jndga 

A  complaint  was  filed  in  the  pouce  court  of 
Kansas  City,  the  body  of  whldi  reads  aa  M- 
lows:  "W.  Reynolds  complains  of  Georva 
Smith,  and,  being  duly  sworn,  on  oaUi  says 
that  the  said  George  Smith,  at  and  In  tlw  city 
of  Kansas  City,  county  of  Wyandotte  and 
state  of  Kansas,  and  on  .the  27th  day  of  Oct»- 
ba,  1805,  did  unlawfully  keep  and  matatatn 
a  pbce  wbere  peisras  were  permitted  to  re- 
sort, and  to  which  persons  there  and  tlwD  did 
resort,  for  the  purpose  of  drtnUng  tntuticat- 
Ing  liquors  as  a  beverage,  and  then  and  there- 
by did  keep  and  maintain  a  tip^li^  dkqi.  In 
violation  of  Ordinance  Na  775  of  tbe  ordi- 
nances of  said  dty  of  Kansas  City.**  Tbe 
transcript  of  tbe  docket  ot  the  pcrflce  Judse 
shows  a  trial  before  talm,  and  a  flndfaiff  that 
the  defendant  was  guilty  of  tbe  acts  eiArgeH 
in  the  complaint,  but  timt  anch  acta  weie  in- 
suffident  In  law  to  ctawtltnte  an  offense,  and 
that  lie  rendered  Judgment  discharging  tbe  de- 
fendant. Tbe  dty  qipealed  from  the  dedaton 
of  tbe  police  Judge  to  tbe  district  court,  which 
affirmed  tbe  dedslon  of  tbe  police  coiirt  and 
the  city  now  appeals  to  this  court  Affirmed. 

K.  P.  Snyder  and  T.  A.  Pdlodc,  for  iqtpel- 
lant   John  A.  Bale  and  Henry  lleOisw,  for 

ai^Ilee. 

ALLEN.  J.  (after  stating  tbe  facts  as  abov^. 
It  Is  extremely  doubtful  whether  an  appeal 
could  be  taken  by  the  city  from  the  order  of 
the  poUce  Judge  discharging  the  defoidant  aft- 
er a  trial.  State  v.  Hickerson,  tSS  Kan.  133, 
30  Pac.  1045,  and  cases  there  dted.  But  as  to 
this  we  do  not  now  decide,  nor  do  we  deem  It 
necessary  to  consider  the  matters  discussed  la 
tbe  brief  of  counsel  for  tbe  city.  The  suIk 
stance  of  tlw  complaint  Is  a  charge  against  tbt 
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defendant  of  maintaining  a  tippling  shop, 
whicb,  under  tbe  statute  of  this  state,  is  a 
nufsance.    Got  St  1S89,  par.  Tbe  com- 

plaint falls  to  state  the  place  where  such  tip- 
pling shop  inu  kept  It  Is  provided  In  section 
3©9  of  the  act  oo Deeming  crimes  and  punish- 
ments: "In  prosecutions  und^  this  act,  by 
Indlctmexit,  or  otherwise.  It  shall  not  be  neces- 
sary to  state  tbe  kind  of  liquor  manufactured 
or  sold,  and  shall  not  be  necessary  to  describe 
the  place  where  sold,  except  in  prosecutions 
for  keeping  and  maintaining  a  common  nui- 
sance, or  when  a  lien  is  sougut  to  be  estab- 
Usbed  against  the  place  where  such  liquors 
were  Illegally  add."  While  this  is  a  prosecu- 
tion for  tlie  violation  of  a  city  ordinance,  the 
substance  of  the  offense  sought  to  be  charged 
la  the  same  as  that  defined  in  said  paragraph 
2S33;  and  the  reasons  rendering  It  necessary 
to  state  the  place  where  the  nuisance  Is  main- 
tained, in  a  prosecution  under  a  city  ordinance, 
are  the  seme  as  In  one  under  the  statute. 
Whether  at  common  law  It  would  be  neces- 
sary to  describe  the  exact  place  where  the 
offense  is  charged  to  have  been  committed, 
la  a  matter  of  much  doubt  1  Blsb.  Cr. 
Proc.  I  STB.  As  the  substance  of  the  offense 
charged  Is  keeping  a  place  where  persons  re- 
sort for  the  purpose  of  drinking  intoxicating 
liquors  as  a  beverage,  the  place  at  which  tbe 
defendant'  is  charged  with  keeping  it  would 
seem  to  be  an  essential  and  very  Important 
part  of  tbe  description  of  tbe  offense;  and, 
there  being  doubt  as  to  the  mle  at  common 
law.  we  think  that  that  indicated  by  the  stat- 
nte  in  prosecutions  for  violation  of  tbe  state 
law  on  the  same  subject  ongbt  to  control  in 
prosecutions  for  Tiolations  of  a  city  ordinance. 
We  can  only  conjecture  as  to  the  grounds  on 
which  the  court  based  its  decision,  the  record 
being  silent,  and  no  appearance  l>elng  made 
toe  the  defendant.  Tbe  complaint  appears  to 
vs  open  to  the  objection  that  It  falls  to  state* 
where  tbe  alleged  tippling  shop  was  maintain- 
ed. The  Jud^ent  Is  thereftm  affirawd.  All 
tbe  jDBticefl  coDCDning. 


DTKE&  Sheriff,  et  al.  r.  LOCKWOOD 
MORTQ.  CO. 

(Supreme  Court  of  Kansas.  Nov.  7,  1806.) 
Tazatios— Amimmbkt— Paii.i'bs  to  Give  NoTioa 

1.  As  the  auiount  of  taxes  chargeable  against 
personal  propeity  depends  to  a  great  extent  up- 
on the  city,  tonnship.  or  scliool  aistrict  in  which 
ft  is  assessed  tor  tnxatiOD,  it  is  esaentiai  thnt 
ancb  property  be  entered  upon  the  proper  roll, 
and  that  a  lovation  as  well  as  a  valuation  of  the 
same  shall  be  made. 

2.  Personal  property  not  returned  by  the  as- 
sessor was  entered  for  taxation  by  tlie  county 
clerk  on  tbe  tax  rolls,  under  the  provisions  of 
section  70  of  the  tax  law,  but  notice  to  the  tax- 
rayer  was  not  given,  as  section  70  requires. 
BeM,  that  the  tax  ip  illeKa),  and  that  the  collec- 
tion of  the  same  may  be  enjoined. 

(S,vllabu8  by  the  Court) 

Error  from  court  of  appeals,  Soutbem  depart- 
ment Uastem  division. 


Action  by  the  Lockwood  Mortgage  CompauT* 
against  B.  T.  Dykes,  as  sheriff,  and  others. 
Judgment  for  plaintiff,  which  was  affirmed  liy 
the  court  of  mpeals.  43  Pac.  26^.  Defoodantt 
bring  error.  Afflnned. 

Jeouiogs  &  Gamgoes,  for  plaintiffs  In  error. 
Mostiley  &  Dixtm,  for  defendant  In  error, 

JOHNSTON,  J.  In  February,  1803,  Hamiah 
L.  Whlteatde  obtained  a  Judgment  hi  the  dla- 
trict  court  of  Stafford  county  for  $327,  and  a 
decree  foreclosing  a  mortgage  upcm  real  estate. 
Tbe  real  estate  was  subsequ^itly  sold  pursuant 
to  tbe  decree,  and  she  became  the  purchaser. 
In  1890  she  conveyed  tbe  land  to  the  Ixwkwood 
Mortgage  Company,  and  the  title  still  remains 
in  tliat  ciMDiKmy.  An  attonpt  was  made  ta 
levy  a  tax  upon  the  above-mentioned  Judgmfiot 
for  the  year  1893,  but  It  was  never  listed  oc 
valued  by  any  officer,  nor  has  It  ever  been 
placed  npoa  the  personal  m^erty  tax  roll  In 
August,  1893.  tbe  board  of  county  commlscdon- 
ers  ot  Stafford  county  made  an  order  wblcb 
In  effect  waa  a  request  for  the  clerk  of  the  dis- 
trict court  to  cmify  a  list  of  all  Judgments, 
shown  by  the  record  of  his  office  to  the  coantr 
clerk,  and  the  county  de^  was  directed  ta 
place  the  list  of  Judgm^ts  on  the  tax  rolls  o| 
1803,  to  be  taxed  as  other  personal  property  of 
that  year.  In  October  oC  the  same  year  the 
board  made  an  order  to  tbe  effect  that  wboevec 
filed  an  affidavit  witb  tbe  county  clerk  that 
the  Judgment  in  his  fiivor  was  of  no  presQit 
value  should  be  exempt  from  having  such  Judg^ 
ment  placed  ccl  tbe  tax  roll.  Tbe  detk  of  tha 
district  court  furnished  a  Ust  of  Judgments  to 
the  county  clerk,  and  jxpoa  such  list  was  thai 
of  Hannah  L.  Whiteside.  The  county  cleik  enr 
tered  this  Judgment  on  tbe  real-estate  tax  rolls 
of  Stafford  county,  and  there  was  levied  upoa 
tbe  Judgment  a  tax  of  $7.06.  In  March.  1804. 
a  personal  prc^rty  tax  warrant  was  issuedt 
with  a  view  of  collecting  the  taxes  on  sudi 
Judgment  which  was  returned  unaatlefied.  The 
mx  warrants,  with  mdcwsementa  thereon,  wecf 
filed  with  tbe  clerk  of  tbe  district  court  In 
May,  1S94,  and  by  that  officer  entered  upon  the 
Judgment  docket  of  tbe  district  court.  In  De- 
cember, 1884,  the  derk  of  the  district  court  is- 
sued a  real-eetJtte  tax  warrant,  and  placed  It 
in  tbe  hands  of  the  sheriff,  wbleb  commanded 
him  to  make  tlie  amount  of  the  tax  out  of  tb* 
lands  and  tenements  of  Hannah  L.  Whiteside. 
Under  this  warrant  the  sheriff  advertised  the 
real  eetate  which  bad  been  transferred  by  Han- 
nab  L.  Whiteside  to  tbe  mortgage  company, 
and  was  proceeding  to  sell  tbe  same  when  the 
present  action  of  Injunction  waa  commenced. 
The  district  court  held  tbe  tax  to  be  Invalid, 
and  enjoined  tbp  srle,  and  upon  review  tha 
court  of  appeals  affirmed  that  Judgment  A 
more  complete  siatemout  of  tbe  facts  may  be 
found  in  tbe  reportcl  decision  of  tbe  court  ot 
appeals.    2  Kan.  .*pp.  217,  43  Pac.  208. 

We  thhik  tbe  tax  was  Illegal,  and  that  the 
Judgment  of  affirmance  must  be  aastalned.  Tlw 
property  was  never  assessed  cs  valued,  oor 
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was  It  ever  located  for  taxoUon  In  any  dty, 
township,  or  acbool  district  The  statute  pro- 
Tides  for  the  listing  and  location  ot  peraonal 
jfixipertsr,  and  until  It  Is  located  the  amoxrnt  <tf 
taxes  thereon  cannot  weU  be  ascertained.  Tbe 
state  and  county  taxes  ooold  be  measured, 
but  the  city,  townshli^  or  school  taxes,  which 
ctmstitute  the  greater  part,  cannot  be  deter- 
mined until  the  locatloo  is  fixed.  The  amount 
of  the  taxes  to  be  paid  depends  upon  the  loca- 
tlMi  as  well  as  ibe  TalnatkMJi,  and  It  would  seem 
to  be  essential  that  the  property  should  be  en- 
tered np(Hi  the  premier  tax  roll,  and  ttiat  a 
valuation  and  location  of  the  same  should  be 
made.  Passing  this  defect,  bowev&,  we  think 
tboe  was  a  fatal  (HuIsMod  ta  fiiUing  to  give 
notice  to  the  owner  that  the  property  was  to  be 
entered  upon  the  tax  roll  for  taxation.  Where 
property  has  been  emitted  or  undervalued  by 
ttie  assessor,  piOTlsIcra  Is  made  In  section  70  of 
the  tax  law  whereby  returns  of  the  assessor 
may  be  corrected,  and  the  property  omitted  en- 
tered for  taxation.  By  this  section,  before 
omitted  iffoperty  can  be  entered  for  taxation 
five  days'  notice  must  be  given  to  the  taxpayer 
>ttiat  his  property  Is  to  be  valued  and  taxed. 
We  folly  cmcur  in  the  views  opreased  hgr  the 
teamed  Judge  <^  the  court  at  ayipealB  tiiat  the 
notice  is  Jurisdictional  tn  character,  and  must 
be  gWm  as  the  statute  prescribes  b^re  ttie 
county  oommlsslonns  or  the  county  derk  can 
enter  (nnltted  propoty  upon  the  tax  roUs. 
Da^es  V.  Mortgage  Co.,  2  Kan.  App.  217,  43 
Fac.  268;  Board  of  County  Gom'rs  v.  tMng,  8 
Kan.  284;  Griffith  v.  Walaon,  19  Kan.  23;  Coal 
Ca  V.  Emlen,  44  Kan.  U7.  24  Pac.  040;  Hall- 
way Oo.  V.  Boberts,  4&  Kan.  860.  29  Pac.  854; 
Watsi>Snpply  Co.  v.  Boberts,  45  Kan.  363,  25 
Pac  855.  These  anthorltiee  settle  tiie  propo- 
■Ition  that  the  tax  Is  Invalid,  and  that  the  oi^- 
iBCtim  at  the  same  may  be  aijobied.  This  de- 
tennlnatkm  dlsposea  of  the  merits  U  the  case, 
and  renders  unnecessary  the  conslderatloo  of 
the  other  goestkme  that  have  been  dlscuased. 
Thejudipaoent  of  the  oourt  ot  ^n>eals  will  be  af- 
flrmed.   AH  the  justices  concurring. 


MEINGER  et  al.  v.  CARRUTHERS  et  al. 
(Supreme  Court  of  Kansas.    Nov.  7,  1896.) 

AdVBRSS   PuSSBBStON  —  PATKBITT   OT    TaXBB  BT 

LiFB  Tenant. 

The  defendant  went  into  possesaion  of  a 

giece  of  land  under  a  deed  from  S.  S.  derived 
tie  under  a  warranty  deed  from  H.  At  the 
time  of  the  execution  of  this  deed,  M.  had  no 
title,  but  Bubsequentl?,  and  before  the  execu- 
tion of  the  deed  to  the  defendant,  acquired  a 
life  estate,  wiiich  the  defendant  enjoyed  for 
the  full  term  of  it  Hdd,  that  whether  the  le- 
gal title  to  the  life  estate  passed  to  the  defend- 
ant by  virtue  of  the  covenant  of  warranty,  or 
merely  inured  to  his  benefit  br  way  of  equitable 
estoppel,  is  unimportant  in  this  case,  and  that 
under  either  view  the  defendant  could  not  ac- 

Jolre  a  title,  aa  against  the  owners  ot  the  fee, 
ither  by  adverse  possession,  or  nnder  a  sale 
for  taxes  which  accrued  dozmg  the  continuance 
•f  the  life  esUte. 
(Byllabna  by  the  Court.) 


Error  from  court  of  appeals,  NtwUiem  apart- 
ment. Eastern  dlTtaiim. 

Action  by  Vhiglnla  B.  Garrattieni  and  others 
agahut  Amu  G.  M.  Ifeoger  and  otfans.  Judg- 
ment for  plalntUEs  was  affirmed  by  the  court  of 
appeals  (44  Paa  1096),  and  defendants  bring 
axot.  Afflimed. 

Alford  &  SaTage,  for  plaintifFs  In  error. 
Riggs  &  Nerison,  for  defendants  In  error. 

ALLEN,  J.  This  BCtkn  was  mnmenryd  In 
the  district  court  of  Dou^as  county,  and  re- 
sulted in  a  Judgment  In  favor  ot  the  defendants 
In  error.   On  proeeedlnga  In  arm  the  case  was 
reviewed  by  the  court  of  appeals,  and  the  Judg- 
ment t>f  the  district  court  affirmed.  Meneer 
V.  Carrutheis  (Kaa  Ap|k)  44  Paa  lOOS.  The 
facts  In  the  case  are  more  fully  stated  In  tbe 
opinion  there  filed,  and  the  questions  Involved 
are  more  fully  discussed  than  Is  necessary  bere. 
The  actkm  taivdved  the  titie  to  a  lot  In  ttie 
city  of  lAwrence.  The  titie  of  tbe  plaintiff  in 
error  was  derived  by  quitclaim  deed  from 
Jos^  T.  Sibley,  dated  Augnst  29,  1886,  un- 
der vrtikdi  posaesvkm  waa  obtained.  On  July 
1,  1866,  Jacob  Moak  and  wife  had  oonveyed 
the  lot  by  warranty  deed  to  SlU«y.  At  that 
time  the  only  title  Moak  had  waa  derived  from 
a  v(rfd  tax  deed.   Afterwards,  on  the  12th  of 
the  same  montti,  J.  8.  Emery  and  wife  am- 
veyed  to  Moak  the  life  estate  of  Joome  S. 
Ridley,  which   bad  thoetofore   beoi  coo- 
demned,  fbrfeited,  and  sold  under  proceedings 
In  the  United  States  distrlcC  court  Instituted 
for  that  purpose  under  tbe  eonflscatlon  act  of 
1862.  It  is  claimed  on  behalf  of  the  defend- 
ants In  cRor  that  this  Ufa  estate,  tixxudi  ac- 
qolzed  hj  Ibak  Attet  tbe  executicm  ot  tbe 
deed  to  Blbtoy,  at  onoe  passed  to  Um,  by  vir- 
tue of  the  covoiant  of  warranty  contained  In 
the  deed,  and  that  at  tbe  time  SlUey  execoted 
his  deed  to  Henger  he  was  vested  with  all  the 
tUie  that  Moak  bad,  Indudhig  that  conveyed 
Emery  to  him.   Gounsd  tia  plalntillta  In 
error  now  hisista  that  the  legal  title  did  not 
actually  pasa  ftom  Moak  to  SlUey  by  virtue 
of  tiie  eoTOkant  of  wananty,  but  that  tt  re- 
mained hi  Moak;  tha^  thon^  Moak  ml^t 
be  eatoi^ied  In  equity  fn^n  aasertlng  tbat  tide 
agafaut  Slbl^  01  bis  grantees,  nelthar  Sibtey, 
nor  Menger  claiming  under  him,  was  estopped 
from  denying  the  validity  of  the  title  con- 
veyed by  Emery  to  Moak,  nor  bound  to  ac- 
cept it  It  la  argued  that  Menger  had  a  right 
to  repudiate  the  confiscated  title,  and  acquire 
an  IndependeDt  one  by  advene  poaseaBlon,  ac 
under  tax  deeds.   We  think  all  tbe  questkms 
presented  are  sufficiently  dlacnased  In  die  opln- 
lonitf  tbe  court  of  ajqwals,  except  a  ahigle  one. 
The  oonflsattoD  proceedings  appear  to  tn  to 
be  sufficient  as  against  a  collateral  atuck,  and 
yet  mace  clearly  suffldoit  as  against  one  who 
has  held  possession  of  the  land  witliout  any 
attack  on  his  title  erar  having  been  made 
Ridley  himsdf,  or  any  onn  else,  during  Ua 
lifetime.   May  the  defendant  then  dther  ac- 
cept (ff  reject  the  benefit  of  the  conflscaced 
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title,  whlcb,  even  according  to  bis  own  con- 
tention, Inured  to  bis  benefit  by  way  of  equi- 
table estoppel,  and  boUd  up  an  adverse  title  tor 
the  porpoae  of  cutting  off  the  heire  to  tbe  fee 
after  the  expiration  of  the  life  estate?  It  ap- 
pears to  US  that  It  matters  very  little  In  this 
case  whether  tbe  legal  title  actually  passed  to 
Sibley  by  Tlrtne  of  the  covenant  of  wananty 
contained  in  Moak's  deed,  or  whether  it  hiured 
to  tbe  benefit  of  Sibley  and  his  giantees.  by 
way  of  equitable  estoppeL  The  substance 
would  be  tbe  same  under  either  theory.  Men- 
gBP  was  tai  possession  of  the  lot  If  Moak  held 
the  bare  legal  title  to  a  life  estate,  whidi  he 
could  not  assert  against  Menger,  Menger  was 
as  secure  in  the  possession  of  the  property  as 
though  the  legal  title  were  vested  In  himself. 
Moak  could  not  transfer  the  l^al  title  to  any 
one  else  who  would  not  be  as  clearly  eatosipeA 
and  barred  from  asserting  it  as  Moak  himself. 
Nor  Is  there  any  force  In  the  contention  that 
bgr  the  convince  of  the  confiscated  title  from 
Menger  to  Moak  a  title  was  thmst  upon  ^b- 
ley  and  hla  grantee  without  his  knowledge  or 
consent  Sibley  bought  the  lot  from  Moak. 
The  deed  purported  to  convey  a  full  title.  It 
could  not  possibly  be  a  fraud  on  Sibley  for 
Moak  to  acquire  a  title  after  the  execution  of 
the  deed,  though  be  had  none  when  It  was 
executed.  It  was  entirely  lawful  for  Moak  to 
protect  himself  against  liability  on  his  cove- 
nant of  warranty  by  buying  In  any  outstand- 
Ing  title,  and,  when  so  purchased  and  conveyed 
to  him.  It  Inured  to  tbe  benefit  of  Sibley  and 
those  claiming  under  him.  Tbe  lot  was  tax- 
able. The  title  had  passed  out  of  the  United 
States.  Menger  was  In  possession  of  It 
Whether  he  held  the  legal  title  or  not,  no  one 
had  such  a  title  that  he  could  successfully  dis- 
turb him.  He  enjoyed  the  benefit  of  the  life 
estate  without  molestation  during  tbe  full  term. 
No  one  else  was  under  the  slightest  obligation 
to  pay  the  taxes  wUQe  he  enjoyed  the  rents 
and  profits,  and  clearly  he  could  not  obtain  a 
valid  tax  title  based  on  his  own  failure  to  pay 
taxes  JusOy  chargeable  to  him  alone.  Nor 
could  be  build  up  a  title  In  oppositicxi  to  the 
heirs  of  Ridley  by  adverse  possession.  The 
Judgment  Is  affirmed.  All  the  Justices  con- 


STATE  V.  PARK. 

(Btqyrems  Court  <rf  Kansas.    Nov.  T.  ISDtt.) 

PaiuDBT— What  ConnTDTBs. 

The  false  answer  of  a  defeadaat,  who  be- 
came a  witness  in  his  own  behalf  in  a  criminal 
prosecution,  that  he  had  never  been  convicted 
of  a  certain  feloiVt  was  material,  in  that  It  af- 
fected his  credibiBty,  and  perjury  can  be  predi- 
cated thereon. 

(Syllabus  by  tiie  Court) 

Error  from  district  conr^  Hairey  comity; 
F.  L.  Martin.  Judge. 

W.  I.  Park  was  indicted  for  perjury.  From 
an  order  discharging  the  defendant,  tbe  state 
appeals.  Reversed. 


F.  B.  Dawes,  Atty.  Gen.,  and  C.  E.  Bran- 
Ine,  for  the  State.   W.  S.  Allen,  Cor  appellee. 

JOHNSTON,  J.  This  was  a  prosecution  on 
a  charge  of  perjury.  In  the  Information  tt 
was  alleged  that  in  May,  1886,  W.  I.  Park  was 
tried  In  tbe  district  court  of  Harvey  county 
upon  a  charge  of  grand  larceny,  and  at  the 
trial  he  became  a  witness  in  bis  own  behalf, 
and  upon  cross-examination  be  was  asked  by 
counsel  for  the  state,  for  the  purpose  of  af 
fecting  his  credibility,  whether  or  not  he  hai 
been  convicted  of  grand  larcoiy  or  any  other 
fdony  in  the  state  of  Missouri,  and  as  pun- 
ishment tor  such  offense  wan  smtenced  to  and 
confined  in  the  penitentiary  of  the  state  of 
Missouri  for  a  portion  of  tbe  years  1893  and 
1891,  and  that  in  answer  to  such  inquiry  be 
swore  that  he  bad  nev^  at  any  time  been  con- 
victed of  grand  larceny  or  other  felony  in 
the  state  of  Missouri,  or  In  any  other  place,  and 
that  he  had  never  at  any  time  been  confined 
In  the  penitentiary  of  Missouri;  whereas,  In 
truth  and  in  fact,  he  had  been,  on  tbe  31st  day 
of  May,  18»3,  duly  convicted  of  grand  larceny 
In  the  county  of  Vernon,  state  of  Missouri,  and 
on  that  day  sentenced  to  the  penitentiary  of 
that  state  for  the  t^m  of  two  years,  and  on 
the  1st  day  of  June,  1803,  he  was  lawfully 
placed  in  that  penitentiary,  and  held  and  con- 
fined there  under  the  sentence  until  the  24th 
day  of  November,  1894.  The  Information  con- 
tained the  requisite  averments  In  respect  to 
the  administration  of  tbe  oatn,  tbe  nature  of 
the  proceeding  In  which  It  was  administered, 
and  as  to  the  materiality  of  tbe  statements  al* 
leged  to  be  false.  Tbe  Information  was 
quashed,  for  the  reason  that  tbe  facts  alleged 
therein  were  deemed  Insufflclent,  and  the  de- 
fendant was  discharged.  This  ruling  appears 
to  have  turned  on  the  materiality  of  the  al- 
leged false  statements,  and  this  Is  the  only 
question  presented  on  the  appeal  taken  by  the 
state. 

To  constitute  perjury,  the  false  statements 
must  be  material  to  the  subject  under  consid- 
eration, or  such  as  wonld  tend  to  influence  the 
determlnati(«i  of  the  Issues  to  be  decided.  The 
question  whether  the  defendant  had  been  pre- 
viously prosecuted  and  punished  for  commit- 
ting grand  larceny  In  Missouri,  although.  In  a 
certain  sense,  cc^teral  to  tbe  questl<m  on 
trial,  can  hardly  be  treated  as  Immaterial,  in 
the  trial  wherein  false  statements  are  alleged 
to  have  been  made  Park  voluntarily  became  a 
witness  In  his  own  behalf,  and  he  was,  there- 
fore, subject  to  the  same  rules  upon  cross-ex- 
amlnaticfli  as  any  other  witness.  Having  ns- 
sumed  the  [msition  of  a  witness.  It  was  com- 
petent for  the  state,  upon  cross-examination, 
to  test  bis  veracity  and  credibility.  It  Is  well 
settied  In  this  state  that  a  defendant  may  be 
asked  questions  disclosing  his  past  life  and 
conduct,  and  tbe  state  may  even  go  to  the 
extent  of  inquiring  if  he  has  ever  been  con- 
victed of  the  same  offense  Sb  that  uimn  which 
be  Is  upon  trial.  State  v.  Pfefferlf^  36  Kan. 
90,  12  Pac.  406;  State  T.  Probascf^  46  Kan. 
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310.  26  Fac.  749;  State  T.  Wetlfl.  M  Kan.  lei, 
37  Pac  lOOS.  Tbe  Btatemait  of  the  witncaa 
waa,  tberefore,  not  only  competent,  but  It  had 
an  Important  bearing  upon  tbe  credit  to  be 
given  to  bla  whole  testimony;  and  It  Is  gen- 
erally held  to  be  perjury  to  swear  Otlsdy  to 
aiij-thlng  af&ectlng  the  credibility  of  tbe  wit- 
ness himself,  ax  the  credibility  of  another  wit- 
ness In  the  caae.  In  Wood  r.  People^  59  N.  T. 
U7.  it  Is  held  that:  **It  U  not  necesHiry  tbat 
tbe  falae  statement  tends  directly  to  prove  the 
Issue  In  order  to  sustain  m  Indlctmoit  for  pw- 
Jnry.  If  drcnmstantlally  matvlal,  or  if  It 
tends  to  support  and  give  credit  to  the  witness 
In  respect  to  the  main  fact,  It  Is  perjury." 
The  Texas  court  at  appeals  baa  held  tliat 
"perjury  may  be  predicated  on  a  false  answer 
of  a  witness  that  be  had  newr  been  convicted 
of  a  felony,  as  such  answer  affects  bis  cred- 
ibility, and  is,  tberefore,  material  to  tbe  la^ 
sue."  Williams  t.  State,  12  8.  W.  1103.  See, 
also,  U.  a  T.  Landsberg,  23  Fed.  S95;  Wash- 
IngtOtt  T.  State  (Tex.  App.)  3  8.  W.  229;  2 
Blah.  New  Cr.  Law.  I  1032;  Clark.  Cr.  Law, 
389;  TMT.  Cr.  Law,  850;  3  QreeoL  Br.  i  19S. 
The  Judgment  of  the  district  court  win  be  re- 
versed, and  tbe  cause  renuoKied  for  further 
proceedings.  AH  tbe  Justices  concurring. 


CITY  OF  KANSAS  CITY  v.  QRUBBL. 
(Supreme  Court  of  Kanaas.    Not.  7,  1896.) 
CiTT  Ohdcnance — Vauditt. 
It  is  no  objection  to  the  Talldity  of  a  city 
Mdlnonoe  that  it  prohibits  acts  aud  omiastona 
made  penal  by  tbe  laws  of  the  state,  provided 
the  legislature  has  espreasly  authorized  such 
municipal  leglalationj  and,  while  the  ordinance 
keeps  within  tbe  limits  of  the  state  law,  it  may 
be  valid,  notwitbstandiog  It  does  not  cover  the 
whole  ground  occupied  by  the  statute. 
(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Wyandotte  coun- 
ty; H.  L.  Alden,  Judge. 

F  C.  Qmbel  waa  Charged  with  the  violation 
of  city  wdlnanoea.  From  an  order  quasUng 
the  conqilalnt,  tbe  <^ty  appeals.  Bereraed. 

K.  P.  Snyder  and  T.  A.  Pollodi,  for  appellant 
John  A.  Hale  and  Henry  McGrew,  for  appellee. 

MARTIN,  C.  J.  A  complaint  Was  filed 
against  the  d^eodant  In  the  police  court  of 
Kansas  City,  Kan.,  June  1,  1895,  tbe  body  of 
wbl(^  reads  ae  follows:  "J.  A.  Walsh  com- 
plains of  F.  O.  Grubel,  and,  being  duly  sworn, 
on  oath  says  tbat  the  said  P.  C.  Grubel  on  the 
26th  day  of  May,  1895,  tbe  same  being  the 
flret  day  of  the  week,  commMily  called  Sunday, 
did  unlawfully  keep  opai,  after  10  o'clock  a.  m. 
on  said  day,  a  certain  place  of  business,  for 
the  purjiose  of  doln^;  business  therein,  at  number 
r>32  Minnesota'  avenue,  in  city  of  Kansas  City, 
Wyandotte  county,  Kansas,  and  then  and  there, 
and  after  10  o'clcx'k  a.  m.  of  said  day,  did  ex- 
pose for  sale  therein  goods,  wares,  and  mer- 
cliandifie.  the  same  then  and  there  not  being 
dru^.'s,  medicines,  or  articles  of  immediate  ne- 
cessity, In  violation  of  section  No.  31  of  Ordi- 


nance Na  798  of  Uie  ordinances  of  said  city 
at  Kanasa  City.**  Tbe  sectloa  rafeixed  to  Is  as 
foQowa:  "Sec  81.  Any  peraon  who  shall  keep 
open  any  place  of  bnainesa.  or  sell  or  expose 
for  sale  on  tbe  first  day  of  tbe  week,  cooamonly 
called  Sunday,  after  10  o*<ioA  a.  m.,  any  sooda, 
wares  or  merchandise,  other  than  drnga.  medi- 
cines or  articles  of  immediate  necessity,  afaaD 
upon  ccmvlctlMi  thereof,  be  fined  in  ai^  mm 
not  exceeding  fifty  dollars  (00.00).**  Tbe  po- 
lice  court  sustained  a  motion  to  qoaiii  tbe  oom> 
plaint,  and  tbe  city  appealed  to  tlie  diatxtet 
court,  as  authorized  by  chapter  7ft,  Sesa.  Lawi 
1801.  Tbe  district  court  also  quaiiied  the  cooh 
pkilnt.  and  the  dty  rppeals  to  this  court,  aa  it 
may  do  under  said  chapter  75. 

The  defendant  does  not  appear  In  this  oomt, 
and  we  are  compelled  to  rely  upon  the  record 
and  the  brief  of  counsel  for  tbe  city  In  order  to 
a  proper  dl^Msitloa  of  the  case.  It  Is  stated 
In  said  brief  that  the  cwnplalnt  was  quairiied 
because  said  section  31  of  the  ordinance  Is  in 
conflict  with  the  section  of  the  crlmea  act  re- 
lating to  tbe  desecration  of  tbe  Sabbath  day, 
which  section  reads  as  follows:  "Sec. 
Every  person  who  shall  erpoee  to  sale,  any 
goods,  wares;  or  merchsndlae,  or  shall  keep 
open  any  ale  or  port»  house,  groceg?  or  tippling 
Bbop,  or  shall  sell  or  retail  any  fermented  or 
distilled  liquor,  on  the  first  day  oC  ttie  week, 
commonly  called  Simday,  shsll  on  convictioo  be 
adjudged  guilty  of  a  misdemeanor,  and  fined 
not  exceeding  fifty  dollai^."  It  Is  do  objec- 
tion to  tbe  validity  ot  a  dty  ordinance  tbat  It 
prohibits  acts  or  omissions  made  penal  by  the 
laws  of  the  state,  provided  the  legislature  has 
expressly  authorized  such  munkrlpal  leglslatltm. 
This  is  too  well  settled  in  Kansas  and  else- 
where to  require  the  citation  of  anthM^tiea. 
By  subdivision  28,  par.  555.  Gen.  St  1889.  tbe 
mayor  and  council  <j{  a  city  of  the  first  class 
may  restrain,  prohibit,  and  suppress  the  "dese- 
cration of  tbe  Sabbath  day."  Tb^  may  also 
regulate  any  and  all  callhigs,  trades,  profes- 
sloca,  and  occupations  carried  on  within  the 
dty  limits.  Section  31  of  said  ordinance  Is  in 
line  with  said  section  of  the  crimes  act,  and  the 
provisions  relating  to  the  government  of  cities 
of  tbe  first  class.  It  Is  not  as  broad  as  tbe  sec- 
tion of  the  crimes  act,  ftH*  It  does  not  operate 
before  10  o'clock  In  the  forenoon.  Until  that 
hour.  If  a  man  keeps  his  store  open  and  ex- 
poses his  goods  for  sale,  be  violates  only  tbe 
state  law;  but  after  that  time  his  act  Is  an  in- 
fraction, not  only  of  the  state  law,  but  <tf  tbe 
municipal  regulation  upon  the  subject,  and  be 
may  be  held  amenable  tax  it  in  either  Jurisdlc- 
ti<Hi,  or  perhaps  in  both.  An  offender  baa  no 
risht  to  cwnplain  laeoause  the  dty  ordinance 
covers  only  part  ql  tlie  day,  while  the  state 
Uiw  extends  ovei  the  whole  period  from  mid- 
night to  midnight.  In  Mayor,  etc.,  v.  Llndc. 
12  Lea,  409,  an  ordinance  was  held  valid  which 
allowed  retail  vendors  of  fruit,  and  dealers  la 
newspapers  and  periodicals,  to  keep  open  thefr 
stands  from  4  until  8  o'clock  on  Sunday  dkhh- 
Ing,  but  prohibited  the  sale  of  fermmted.  spirit- 
uous, and  vinous  liquors  during  any  portion  of 
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tte  Sabbath  Hay-  And  tn  Theleen  t.  McDavld, 
U  na.  440.  16  Sontb.  321.  tt  was  decided  that 
m  mnnlclpal  ordinance  prohiblthig  the  carrying 
CB  of  certain  busiDess  puFsults  within  the  clt7 
Hintts  OD  Sunday  was  not  invalid  because  It  ex- 
cepted from  Its  Inhibition  vartoufl  pursuits  that 
are  not  excepted  from  the  operation  of  the  state 
law  on  the  same  subject  It  would  seem,  from 
these  authorities  and  others  that  might  be  dted, 
that  In  mx-h  caae,  while  a  dty  ordinance  keeps 
within  the  limits  of  the  state  law,  it  may  be 
▼alld  notwithstanding  tt  does  not  cover  the 
whole  ground  occupied  by  the  statute.  No  valid 
objection  to  the  ordinance,  nor  to  the  ccHuplalnt 
based  thereon,  appearing  to  the  court,  the  Judg- 
Toeat  of  the  district  court  will  be  rerersed,  and 
tbe  case  remanded  for  fnrtbv  proceedings. 
An  the  justices  coocnrring. 


BTATB  T.  CI/IFTON. 
(Snpreme  Conrt  of  Kansas.    Nov.  7,  1886.) 
Ckimihal  La.w— Motiok  to  Qdasb— Pbbsihos  or 

DSFBMDANT. 

Tbe  hearing  of  a  motion  to  Quasb  the  in- 
formation in  a  prowcBtion  for  a  felonj  is  a 
part  of  the  trlaL  and  the  defendant  must  be  per- 
•mally  present  in  conrt  at  snch  hearing. 
(SyUabus  by  the  Court.) 

Appeal  from  district  conrl;  Geoiy  conn^; 
O.  Ik  Moore,  Judge. 

WiUlam  CUfton  was  convicted  of  anault, 
ud  appeals.  Reversed. 

O.  A.  Kimball,  for  appeliaot  F.  B.  Dawes, 
Atty.  Oen.,  and  John  T.  Dixon,  for  the  State. 

ALLEN,  J.  Tbe  defendant  was  charged, 
by  the  county  attorney  of  Geary  county,  with 
having  assaulted  one  James  Gage,  with  In- 
tent to  kill  him.  A  motion  was  Qled  by  his 
attorney  to  quash  tbe  information  on  various 
Crounds.  This  motion  was  argued  by  coun- 
sel, submitted  to  the  court,  and  overruled, 
when  tbe  defendant  was  not  present,  but  was 
In  confinement  in  the  county  Jail.  Afterwards 
he  was  tried,  convicted,  and  sentenced  to  im- 
prisonment In  the  penltmtiaty  for  five  years. 
A  motion  for  a  new  trial  was  filed  on  the 
ground,  among  others,  that  tbe  defendant 
was  not  personally  present  during  every  part 
at  the  trial,  but  tbe  motion  was  overruled. 
Section  207  of  the  Code  of  Criminal  Proce- 
dure provides  that  "no  person  indicted  or  in* 
formed  against  for  a  felony  can  be  tried  un- 
less be  be  personally  present  during  the  trial" 
This  means  throughout  tbe  whole  trial.  State 
T.  Myrlck.  38  Kan.  238,  16  Pac.  830.  In  the 
Code  of  Civil  Procedure  (section  265)  a  trial 
Is  thus  defined:  "A  trial  is  a  judicial  exam- 
ination of  the  Issues,  whether  of  law  or  of 
fact.  In  an  action."  In  the  case  of  State 
T.  Kendall,  t»  Kan.  23S,  42  Fac.  711,  It  was 
said  that  "a  motion  to  quash  the  charge  or 
Information  Is  an  Issue  joined  between  the 
state  and  the  defendant,"  and  It  was  strongly 
IntlmBted  that  the  personal  in«sence  of  tbe 


defendant  at  the  heartng  of  a  motion  to  quash 
the  Information  is  IndlspensaUe.  That  this 
Is  the  law  appears  to  be  well  settled.  Blsh. 
Cr.  Proc.  I  269.  On  the  hearing  ot  a  motion 
to  quash  an  Information  the  Issues  of  law  re- 
lating to  the  criminality  of  the  acts  of  the  de- 
fendant charged  In  tbe  information  are  tried 
and  determined  the  court.  If  tbe  motion 
Is  sustained,  the  prosecution  terminates,  un- 
less tbe  InformatlMi  be  amended.  The  deci- 
sion on  such  a  motion  Is  not  merely  a  deter- 
mination of  a  matter  preliminary  to  the  trial, 
bnt  Is  a  part  of  the  trial  itself,  within  the 
meaning  of  this  section  of  the  statute,  and 
disposes  of  the  Issues  of  law  arising  on  the 
information.  When  the  trial  commences  so 
that  the  d^endant  Is  placed  in  Jeopardy  with- 
in the  meaning  of  the  constitution,  and  may 
not  be  tried  again,  Is  quite  a  different  ques- 
tion. The  record  afBrmatively  shows  that 
tbe  defendant  was  not  present,  but  was  In 
the  county  jail,  when  this  hearing  was  had. 
In  this  he  was  denied  bis  right  to  be  person- 
ally present,  and  witness  all  that  took  place 
at  bis  trlaL  For  this  error  the  judgment 
must  be  reversed,  and  the  cause  remanded 
for  a  new  trlaL   All  the  justices  concurring. 


CITY  OF  ABILENB  v.  WRIGHT. 

(Court  of  Appeals  of  Kansas,  Northern  Depart- 
ment, O.  D.    Oct.  17,  1886.) 

M DKiCtPAt.  Corporations— Stk  BBT — Bxibtbros — 
AcTioit  rim  Neolioknob— Mbasdrb  or 
Damaoks — Pleadino. 

1.  Evidence  that  it  street  through  a  city  of 
the  second  class  has  been  generally  traveled  by 
the  public  as  a  tborougtifare,  and  has  been 
tshen  charge  of  and  kept  in  repair  by  tho  mu- 
nicipal officers,  and  recognized  as  a  public 
street.  Is  sufiicient,  prima  facie,  to  show  that 
such  street  has  been  duly  laid  out  and  accept- 
ed as  a  public  highway,  and  that  the  city  Is  lia- 
ble for  Its  negligence  in  failinft  to  maintain  the 
same  In  a  reasonably  safe  condition  for  public 
travel. 

2.  In  an  action  to  recover  damages  for  a 

fhysical  Injury,  snstnined  by  reasun  of  a  de- 
(■ctive  sidewalk  Id  a  city  of  the  second  cIhhb, 
the  party  injured  may.  under  a  geaeral  alle- 
gation of  damages,  recover  all  damaKes  which 
are  the  natural  and  necessarf  refliilts  of  the  in- 
jury, such  as  loss  of  time,  physical  pain  and 
sufTerinK.  and  permanent  disability, 

3.  In  such  action,  the  reaaonable  cost  and  ex- 
pense of  medical  attendance  aecensarily  Incur^ 
red  may  be  recovered  for,  even  though  actual 
payment  therefor  was  not  made  ivior  to  the 
oommencemeot  of  the  action. 

4.  The  instructions  and  evidence  examined, 
and  found  to  disclose  no  reversible  error  preju- 
dicial to  the  substantial  rights  of  the  defendant. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Dickinson  county; 
James  Uumphruy.  Judge. 

Action  by  George  W.  Wright  against  the 
clt7  of  Abilene.  From  a  Judgment  for  plain* 
tiff,  defendant  brings  error.  Afilrmed. 

John  H.  Mahan  and  C.  F.  Mead,  for  plain- 
tiff In  error.  Stambaugh  &  Hurd,  for  de- 
fendant In  erroE. 
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CLARK,  J.  This  !■  an  action  bioagbt  by 
ooe  Oeoifce  W.  Wilgbt  to  recorer  damanes 
from  the  city  of  Abilene,  a  city  of  the  aecfuai 
dasB,  for  personal  lojarlea  lUBtaiiied  by  blm 
throngb  tbe  alleged  negligence  of  tbe  defOid- 
ant  Tbe  allegations  of  ne^^lgence  and  of 
the  Items  of  damages  snstalned  by  the  plaln- 
tur  are  thus  set  forth  ia  the  petition:  "That 
for  more  than  fire  years  last  past  a  certain 
street,  commonly  called  *A  Street,'  between 
Cedar  and  Mulberry  streets,  in  said  city  of 
Abilene  has  been  a  pubUc  blgbway,  open  and 
free  to  all  p^sons  to  pass  and  repass  at  their 
will  at  all  times;  that  on  or  about  the  24tb 
day  of  S^tember,  A.  D.  1891,  said  city  of  Abi- 
lene carelessly  and  negligently  permitted  the 
sidewalk  on  the  south  side  of  A  street  be- 
tween Cedar  and  Mulberry  streets,  within  the 
corporate  limits  of  the  city  of  Abilene,  to  be- 
come broken  and  out  of  repair,  and  In  a  dan- 
gerous coidltton,  and  to  so  remain  for  a  long 
space  of  time,  to  the  great  danger  of  persons 
passing  along  said  street;  that  said  plalntltT, 
without  Us  fault  or  negligence,  In  passing 
along  said  street,  on  the  24th  day  of  Septem- 
t>er.  A.  D.  1891,  unaToldably  stepped  Into  a 
hole  In  said  sidewalk,  and  fell,  and  thereby 
tbe  arm  of  said  plaintiff  thereby  became  and 
was  lame,  sick,  and  diseased,  and  still  contin- 
ues lame,  sick,  and  diseased,  to  the  damage 
of  said  plaintiff  In  the  sum  of  five  thousand 
dollars;  and  said  plaintiff  further  says  that 
on  account  of  his  Injuries  so  received  be  was 
prevented  from  attending  to  his  necessary 
business,  to  his  damage  In  the  sum  of  five 
himdred  dollars,  and  was  put  to  great  ex- 
pense In  and  about  trying  to  be  healed  and 
cured  of  said  Injury,  to  wit,  to  the  sum  of 
one  hundred  dollars;  and  that  said  plaintiff 
has  been  injured  by  the  negligence  of  aald  de- 
fendant in  the  sum  of  $5,600."  The  answer 
consisted  of  an  admission  that  the  defenuant 
was  a  city  of  the  second  class,  and  a  general 
denial  of  all  tbe  other  allegations  of  tbe  peti- 
tion. A  trial  was  had,  resulting  In  a  verdict 
and  Judgment  in  favor  of  the  plaintiff  for 
$900.  The  assignments  of  error  embrace  the 
rulings  of  the  court  upon  the  admission  of 
evidence,  the  instructions  to  tbe  Jury,  and 
overruling  the  motion  for  a  new  trial. 

The  court,  over  the  objection  of  the  plain- 
tiff in  error,  admitted  In  evidence  certain 
pages  of  a  plat  book  in  the  office  of  the  regis- 
ter of  deeds  covering  a  strip  of  land  which  in 
the  petition  Is  designated  as  "A  Street."  No 
reason  was  assigned  for  falling  to  Introduce 
the  orl^nal  plat,  and  the  copy  thereof,  as  re- 
corded, would  Indicate  that  the  original  plat 
had  not  been  executed  by  the  owners  of  the 
land  described  therein,  although  the  certifi- 
cate of  the  notary  public  attached  thereto  re- 
cites that  the  owners  and  proprietors  of  tbe 
land  acknowledged  that  the  plat  was  true  and 
correct,  and  that  it  had  been  made  by  tbe  sur- 
veyor whose  certificate  was  attached  thereto, 
at  their  request  and  direction.  While  we 
think  the  court  erred  In  tbe  ruling  cooiplained 
of,  we  cannot  say  that  the  error  was  so  preju- 


dldal  as  to  compel  a  reversal  of  Uk  Judg- 
ment The  evidence  outside  of  this  plat 
shows  clearly  that  this  strip  of  land  iMd  been 
commonly  known  for  many  years  as  "A 
Street";  that  It  bad  been  recognized  as  mch 
by  the  cUy  council  and  by  the  puldic  gener- 
ally; that  It  was  used  by  tite  paUlc  as  a  hi^- 
way,  and  bad  bees  In  sncb  use  tm  many 
years;  that  the  street  commissioner  had  re- 
inired  the  sidewalk  whm  this  accident  oc- 
curred; that  the  cttlzens  of  AUlene  had.  In 
1870,  petitKmed  tbe  dty  council  to  widen  tUs 
street,  and  that  at  that  time  it  was  recognised 
that  body  as  a  putdlc  highwi^.  In  Tovra 
of  SalLda  t.  McKlnna  (Colo.  Sup.)  27  Pac. 
810,  it  was  held  that  evidence  that  a  street 
through  the  main  business  part  of  a  town 
is  a  puMlc  thoroughfare,  generally  traveled, 
and  that  the  municipal  ofBcers  have  toIud- 
tarlly  assumed  to  keep  the  same  In  rep^r.  Is 
sufficient,  prima  tncle,  to  warrant  a  finding 
that  the  street  has  been  duly  dedicated  and 
accepted  as  a  public  blgbway.  In  Mayor  v. 
Sheffield,  4  Wall.  189,  the  court,  speaking 
through  Miller,  }.,  said:  "If  tbe  authorities 
of  a  city  or  town  have  treated  a  place  as  a 
public  street,  taking  charge  of  it,  and  regu- 
lating it  as  they  do  other  streets,  and  an  in- 
dividual Is  injured  In  consequence  of  tbe  neg- 
ligent and  careless  manner  In  which  this  Is 
done,  the  corporation  cannot,  when  It  la  sued 
for  such  Injury,  throw  the  party  ui>on  an  in- 
quiry Into  the  regularity  of  the  proceedings 
by  which  the  street  was  originally  estab- 
lished." In  Houfe  V.  Town  of  Fulton,  S4 
Wis.  608,  It  was  held  that  while,  as  a  general 
proposition,  a  town  is  not  liable  for  injuries 
caused  by  the  Insufficiency  of  any  road  oi 
bridge  unless  tbe  same  is  a  lawful  highway, 
yet.  where  a  road  has  been  opened,  or  a  bridge 
erected,  by  a  town  or  its  officers,  or  where 
one  already  created  without  public  authority 
has  been  adopted  by  them  by  acts  dearly  In- 
dicating their  Intention  tliat  it  sliall  he  re- 
garded as  a  public  highway,  the  town  Is  es- 
topped from  denying  that  It  is  a  lawful  high- 
way in  an  acttcm  for  Injuries  caused  by  its 
insufficiency  or  want  of  repair.  We  think 
this  case  falls  wltliln  the  rules  laid  down  ts 
these  decisions.  The  parol  testimony  of  the 
witnesses  was  sufficient,  prima  facie,  to  war- 
rant the  finding  of  the  jury  that  tbe  street 
had  been  duly  dedicated  and  accepted  ss  a 
public  highway.  In  fact,  as  this  evidence  was 
uncontradicted,  the  Jury  must  necessarily 
have  found  that  the  defective  sidewalk  was 
upon  a  public  street  In  the  city  of  Abilene, 
even  had  the  record  which  was  erroneously 
admitted  In  evidence  been  excluded.  But,  for 
aught  that  appears  before  this  court,  the  Jury 
may  have  t>een  Instructed  to  disregard  that 
record,  and,  were  It  necessary  so  to  do  In  or- 
der to  sustain  the  trial  court  In  overruling 
the  motion  for  a  new  trial,  we  would  be  Jus- 
tiOed  in  assuming  (bat  the  court  so  Instruct- 
ed the  Jury.  Tbe  Jury  were  Instructed  that, 
If  they  found  for  the  plaintiff,  the  amount  of 
their  verdict  should  be  snfflcient  to  compen- 
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sate  him  for  the  expense  of  being  treated  for 
the  injury  which  he  claimed  to  have  snstalned, 
and  for  any  loss  of  time,  physical  snfferlng. 
and  permanent  Injury  resulting  therefrom. 
The  plaintiff  In  error  c<Hitead8  that  Wright 
could  not  recorer  for  loss  of  time,  "as  the  rec- 
ord contains  no  eTidence  whatever  regarding 
the  value  of  the  time  lost"  Whether  the 
jury,  in  estimating  damages,  made  any  allow- 
ances for  loss  of  time,  we  cannot  say,  as  they 
returned  no  special  flndtngs  of  fact.  We 
think,  under  the  evidence,  he  was  clearly  en- 
titled to  recover  nominal  damages  for  loss  of 
time.  It  was  also  contended  that  under  the 
petition  the  plaintiff  was  not  entitled  to  re- 
cover for  physical  suffering;  that  "such  suf- 
fering means  pain,  and  Is  a  separate  and  dis- 
tinct cause  for  damage  over  and  above  mere 
disability  and  permanent  injury,  and  *  *  • 
it  must  be  declared  to  exist,  and  compensa- 
tion asked  therefor,  In  the  petition."  We 
think,  however,  that  physical  suffering  is  not 
only  the  natural,  but  the  necessary,  result  of 
a  fractured  and  bruised  arm,  and  that,  there- 
fore, the  general  all^ratlon  of  damages  as  set 
out  In  the  petition  was  sufficient,  as  against  a 
general  denial,  to  support  an  award  of  dam- 
ages based  upon  physical  suffering  endured 
by  the  plaintiff  by  reason  of  the  negligence 
of  the  dty;  but,  even  If  the  allegations  were 
not  as  specific  as  they  should  have  been  In  or- 
der to  entitle  the  plaintiff  to  recover  for  phys- 
ical suffering,  the  def«idant  could  not  raise 
that  question  for  the  first  time  by  an  objection 
to  the  giving  of  certain  Instructions  to  the 
Jury.  It  is  further  contended  that,  as  the 
evidence  shows  that  the  bill  for  medical  at* 
tendance,  which  amounted  to  $35,  had  not 
been  paid  at  the  time  of  the  trial,  the  court 
erred  in  instmcting  the  Jnry  that  the  amount 
of  their  verdict  should  be  sufficient  to  com- 
pensate the  plaintiff  for  the  expenses  of  being 
treated  for  the  Injury  which  be  claimed  to 
have  sustained.  We  cannot  agree  with  coun- 
sel in  this  contention,  nor  do  we  think  he  is 
supported  by  the  authorities.  In  Vamham 
T.  aty  of  Council  Bluffs,  52  Iowa,  608,  S  N. 
W.  792,  which  was  an  action  for  the  recovery 
of  damages  for  personal  injuries,  It  was  shown 
that  the  plaintiff  had  employed  a  physician 
on  accoont  of  sncb  Injuries,  who  had  not 
been  paid,  and  It  was  bdd  that  evidence  was 
admissible  to  show  the  reasonable  value  of 
the  services  rendered  by  him  to  the  plaintiff; 
iltitt  the  law  would  Imply  a  promise  to  pay 
the  auiie;  that,  the  plaintiff  being  under  obli- 
gation to  pay  for  than,  she  might  recover 
therefor;  that  the  Indulgence  she  received 
from  her  physician  would  not  defeat  her 
claim  against  the  defendant  See,  also,  Klein 
T.  Thompson.  14  Ohio  St.  568;  City  of  In- 
dianapolis V.  Oastoo,  68  Ind.  224;  Lundsford 
T.  Walker  <Ala.)  8  South.  886;  Donnelly  v. 
Hofschmldt,  79  OaL  74,  21  Pac  646;  2  Sedg. 
Bam.  I  488. 


Complaint  la  also  made  that  the  court  In- 
structed the  Jury  that  "the  gist  of  the  charge 
or  complaint  is  the  negligence  of  the  city;  and 
to  entitle  the  plaintiff  to  recover  In  this  case 
It  is  necessary  to  prove— First,  a  defect  in  a 
sidewalk  within  the  dty  limits,  rendering  it 
unsafe  to  travel  over  It;  second,  that  the  de- 
fendant city  was  negligent  In  permitting  such 
defect  to  continue  without  repair;  third,  that 
the  plaintiff,  In  passing  over  such  sidewalk 
In  the  nighttime,  exercised  reasonable  care 
and  diligence  In  doing  so,  notwithstanding 
which  he  was  thrown  down  by  reason  of  sncb 
defect,  and  received  the  Injuries  complained 
of."  The  criticism  of  counsel  upon  this  In- 
struction is  that  the  Jury  might  be  led  to  in- 
fer therefrom  that  proof  that  the  defective 
sidewalk  was  within  the  dty  limits  would  be 
sufficient  to  authorize  a  recovery  of  damages, 
regardless  of  the  fact  as  to  whether  or  not 
such  sidewalk  was  upon  a  public  street  or 
highway.  We  are  not  able  to  determine 
whether  the  entire  charge  of  the  court  would 
warrant  the  Inference  claimed  by  counsel,  as 
the  record  does  not  purport  to  contain  all  the 
Inatmctlons  given.  It  was  held  In  Morgan  v. 
Chappie,  10  Kan.  21S,  that,  "where  the  error 
alleged  Is  the  giving  of  an  Instruction,  It  must 
appear  that  such  Instruction  is  so  full  and 
complete,  and  so  manifestly  wrong,  that  the 
whole  law  applicable  to  the  case  could  not 
have  been  correctly  presented  to  the  Jury 
without  a  contradiction  of  that  given,  before 
a  reversal  will  be  ordered."  Tested  by  this 
rale,  we  cannot  say  that  the  court  erred  In 
giving  the  instructtoD  of  which  complaint  Is 
made.  If  this  particular  Instruction  was 
faulty,  it  may  have  been  so  qualified  by  some 
other  Instruction  as  to  appear  tinobjectlona- 
Me.  For  the  same  reason  we  cannot  say 
that  the  court  erred  in  refusing  to  give  the 
instructions  requested  by  the  plaintiff  In  er- 
ror. Winston  V.  Bumell,  44  Kan.  867,  24 
Pac.  477;  BaM  v.  Elston,  31  Kan.  274,  1  Poc. 
565;  Davis  v.  McCarthy,  62  Kan.  116,  84 
Pac.  399;  Railroad  Co.  v.  Brown,  14  Kan.  469; 
Ferguson  v.  Graves,  12  Kan.  39;  State 
O'Laughlln,  29  Kan.  20-24. 

Plaintiff  in  error  further  contends  that  the 
verdict  for  $900  was  excessive,  and  that,  there- 
fore, the  court  erred  In  refusing  to  set  It  aside 
and  grant  a  new  trial.  The  trial  was  bad 
nearly  one  year  after  the  Injury,  and  tboe 
Is  some  evidence  tending  to  show  that  even 
at  that  time  the  plaintiff  had  not  ful^  recov- 
ered the  use  of  bis  arm.  From  e  carefnl  ex- 
amination of  the  evidence,  we  cannot  say 
that  the  damages  allowed  are  so  excessive 
that  they  appear  to  have  been  given  by  the 
jury  under  the  influence  of  passion  or  preju- 
dice, and  that,  therefore,  tbe  defoidant  Is  en- 
titled to  a  new  trial,  undo-  section  306,  Code. 
It  foUowB  from  what  has  been  said  that  the 
Judgment  rnnat  be  affirmed.  All  the  Jndgee 
concurring. 
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CONCOaDIA. 

(Court  of  Appeab  of  Kanasa,  NorAem  Depart- 
nent,  G.  D.    Oct  17.  U86.) 

BaKKS— iNSOLVBJtOT— LlABILITT  OW  BTOOKHOUiaU 
— AoTION  BT  CKBDrTOKS. 

1.  Where  the  return  of  an  officer  to  whom  an 
wecation  npon  a  jadgmeDt  against  a  KaDsas 
banking  corporation  baa  been  directed  shows 
that  no  property  could  be  found  whereon  to  \evj 
such  execution,  held,  that  the  judgment  creditor 
mftv  at  nnce  rightfully  proceed,  under  parairrRph 
1192.  Gen.  8l  18bU.  to  subject  the  property  of 
m  stockholder  of  such  corporation  to  the  satis- 
faction of  such  judgment,  notwithstantUng  ttO 
daj-a  may  not  have  elapsed  since  the  date  of 
■ucb  execotioD. 

3.  Two  or  more  creditors  of  an  insolvent  cor- 
poration may  proceed  concurrently  aaainBt  a 
fetuckliolder  to  enforce  his  staintory  liability,  and 
the  pendency  of  proceedings  by  one  creditor  is 
no  bar  to  that  of  another.  But  the  court  has 
ample  authority  to  protect  the  stockholder  ao 
that  be  be  not  required  to  make  more  than  one 
payment  In  dlacharge  of  hia  liabiUtj. 

(HyllatNW  bf  the  Court) 

Error  from  district  court,  Uttcbdl  coanty; 
Gyrus  HereU,  Judge. 

Action  by  the  Citizens*  Sarlngs  Bank  of 
Concordia  agalaat  George  Bulst.  Judgment 
Cor  plaintiff.  Defendant  brings  error.  Af- 
firmed. 

Clark  A.  Smith,  for  plaintiff  In  error.  Cald- 
well &  Ellis,  tot  defendant  In  error. 

CUARK,  J.  This  Is  a  proceeding  to  en- 
force the  indlTidoal  liability  of  a  atockbolder 
of  the  Cawker  City  State  Bank,  a  corporation 
orfiaiilBed  ando?  the  laws  of  Kansas.  On 
Octobo:  6,  IS&l,  the  Citizens'  Savings  Bank  of 
OoniQordla  recovered  a  judgment  In  the  dis- 
trict court  of  Hitchdl  county  against  tbe  said 
Cawker  City  State  Bank  for  $1,27 A.  On  Oc- 
tober 9tb  an  execntloa  was  Issued  on  said 
JudguMnt,  milcb  v«8  on  October  20tb  there- 
after returned  by  tbe  sheriff  anaatiafled,  for 
the  reaaon,  as  shown  by  hia  return,  that  after 
■OlUgeBit  search  and  Inqufxy  be  could  find  no 
goods^  chattels,  real  estate,  lands,  or  MiementB 
of  the  defendaiit  upon  which  to  levy  the  exe- 
cntlML  On  December  2,  1S81,  this  execution 
was  withdrawn  from  the  otBce  of  tbe  cleik, 
and  (m  Deconbet  9tb  thereafter  was  again 
filed,  bearing  a  slroilar  return  to  the  one  pre- 
viously ent^ed  thereon.  On  October  7,  18U1. 
the  National  Ba^  of  Lebanon  recovered  a 
Judgment  In  aald  court  againat  the  same  de- 
fendant corporation  for  $2,070,  and  on  Octo- 
ber i;ith  an  execution  was  Issued  thereon, 
which  waa  returned  nnsatli^ed  on  October 
16th  thereafter;  the  return  of  the  sheriff 
showing  that  no  propnty,  either  real  or  per- 
aonal,  could  he  found,  whereon  to  levy  the 
execution.  GeoTKe  Bulst  was  at  the  date  of 
tbe  rendition  of  these  Judgments,  and  for  more 
than  a  year  prior  tbneto  bad  been,  and  at  tbe 
dates  hereinafter  mentioned  still  renaalned. 
tbe  owner  of  20  shares  of  the  capital  etodc  of 
the  said  Cawker  City  State  Bank,  each  share 
being  of  the  face  value  of  $100.   On  October 


S4,  1801,  the  Bank  of  Lebanon  caused  a  no- 
tice in  due  form  to  be  served  upon  Bulst  that 
an  application  would  be  made  iqnmi  the  lat 
day  of  the  January  term,  1882,  of  the  district 
court  of  Mltchdl  county  for  an  order  direct- 
ing aa  execution  against  him  upon  Its  Jndg- 
ment,  as  a  stot^older  of  the  said  Cawtoer 
City  State  Bank.  Such  application  waa  there- 
after made,  agreeably  to  said  notice,  and  a 
hearing  was  had  thereon.  After  the  plaintiff 
had  Introduced  Its  evldmce.  Bulst  demurred 
thereto  on  the  ground  that  '^e  same  does  not 
prove  facts  sufficient  to  entitle  tbe  plaintiff 
to  any  remedy  against  tbe  defendant,  BuM, 
but  does  show  that  plaintiff  Is  not  entitled  t» 
the  remedy  asked."  This  demurrer  vras  sus- 
tained, a  motion  for  a  new  trial  was  ovemiled, 
and  a  judgment  entered  that  the  plalittlff  pay 
the  costs  ot  the  proeeedhig.  Whether  or  not 
the  court  ored  In  snstalnlng  the  demurret; 
we  are  unable  to  determine,  as  the  evldenee 
Introduced  upon  the  bearing  of  that  appUca- 
tkm  Is  not  before  as.  PropOT  ezceptlcaa 
were  saved  to  the  rnUngs  of  the  courts  and 
an  extension  of  time  waa  allowed  In  which 
to  main  and  amre  a  ease  for  the  anpreine 
court,  which  time  had  not  elapsed  when  the 
order  complained  of  herein  waa  entered.  Oa 
November  14,  18»1.  and  again  on  Deoemhv 
31st  thereafter,  the  Otthnna'  Savings  Bank  of 
Concordia  caused  to  be  served  on  Bulst  a 
written  notice  that  on  January  11,  1882.  an 
application  would  be  made  to  the  court  tor  an 
order  dtrecting  that  an  execution  Issue  against 
bis  property  for  the  amount  of  Ita  Judgment 
against  tbe  Cawker  City  State  Bank.  A  hear 
lug  waa  had  upon  tbe  motion,  which  waa  aob- 
sequuntly  filed.  The  court  found  tbe  facta 
to  be  as  above  redted,  and  held  that,  •*tbe 
pUlntlff  being  tbe  first  Judgment  creditor  t» 
proceed  under  tbe  statute  for  execution  against 
the  said  stockholder  after  the  return  day  of  the 
axeeutkai,  be  is  entitled  to  preference  over  aS 
other  credltt»«  to  the  amouiU  of  his  Judg- 
Bxent."  and  ordered  the  tasaanee  of  an  execv- 
Hon  as  prayed  for.  Bulst  seeks  a  reversal  of 
that  order. 

Section  2,  art  12,  Const,  provides  that  "daw 
from  corporations  shaQ  be  secured  by  IndivU- 
ml  llaUUty  at  the  stoekbolden  to  an  addlttaart 
amomt  equal  to  the  stock  owned  by  each  atoefe- 
holder;  and  such  other  means  as  shall  be  pro- 
vided hy  law;  but  such  Indlvldoal  llaMllda 
shall  not  apply  to  nllroad  corpMatKma,  nor 
Corporations  for  religious  or  charitable  parpas> 
«a."  Under  this  provlskm  of  the  conatltntloa, 
the  leRishiture  enacted  paragraph  1102,  Oes. 
St  1889,  wblfAi  reads  aa  foUowa:  "If  any  exe- 
cution shall  have  been  Isstied  against  the  pnp- 
my  or  effects  of  a  oorpnatlon  except  a  rall- 
wny  or  a  religious  or  charitable  corporation, 
and  there  cannot  be  found  any  property  where 
an  to  levy  such  execution,  then  execution  wsj 
be  Issued  agaluBt  any  of  the  stockholders  to  an 
extent  equal  hi  amount  to  the  amount  of  stock 
by  him  or  her  owned,  togetha  with  any  amount 
unpaid  thereon;  but  no  execution  shall  tesue 
against  any  stockholder,  except  upon  an  order 
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of  the  court  In  which  the  action,  stilt  or  other 
proceeding  shall  have  been  twought  or  Instlh  '-d, 
made  upon  motion  tn  open  court,  after  reasona- 
ble notice  tn  writing  to  the  person  or  persons 
■ought  to  be  charged;  and,  upoa  sacb  motion, 
such  court  may  order  execution  to  Issue  ac- 
cordingly; or  the  plaintiff  In  the  execution  may 
proceed  action  to  charge  the  stodiholder 
with  the  amount  of  his  Judgment"  The  statute 
under  which  the  execution  against  the  Cawker 
City  State  Bank  was  Issued  provides  that  "the 
sheriff  or  other  officer  to  whom  any  writ  of  exe- 
cution shall  be  directed  shall  return  such  writ 
to  the  court  to  which  the  same  is  returnable 
within  sixty  days  from  the  date  thereof/*  Oen. 
St,  1S80.  pai-.  4."»(i7.  Thfl  plaintiff  In  error  con- 
tends that  the  law  contemplates  that  If  no  prop- 
erty is  In  fact  found  by  the  officer,  whereon  to 
levy  execution,  he  must  nevertheless  retahi  the 
writ  In  his  hands  for  service  for  foil  GO  days, 
and  that  a  return  by  him  of  nulla  bona  prior  to 
the  expiration  of  that  time  would  be  no  evi- 
dence that  "there  cannot  be  found  any  property 
whereon  to  levy  such  execution."  If  this 
should  be  held  to  be  the  correct  interpretation 
of  this  statute,  we  do  not  think  that  the  act  of 
the  officer  hi  withdrawing  the  execution  aftei 
having  made  a  return  thereof,  and  holding  the 
writ  until  the  rettim  day  named  therein,  would 
afford  a  mifflctent  foundation  upon  which  to 
base  the  subsequott  proceedings  to  subject  the 
property  of  the  stodcbolder  to  the  payment  ot 
the  Judgment.  After  the  execution  bad  been 
returned  by  the  officer  to  whom  tt  was  direct- 
ed. It  became  functus  officio,  and  no  levy  could 
thereafter  have  been  l^Uy  made  upon  the 
property  of  the  corporation,  except  1^  virtue  of 
another  writ  duly  Issued.  It  Is  true  that  the 
officer  Is,  under  the  statute,  allowed  flO  days  in 
which  to  make  the  levy,  and  be  cannot  be  com- 
pplled  to  return  tbe  execntlon  prior  to  the  exe- 
cntion  of  that  tlm&  Btlll,  we  know  of  no  tea- 
son  why  he  may  not  veiy  properly  retnm  the 
wilt  before  tbe  expiration  of  the  60  days,  if, 
after  having  made  diligent  search,  be  is  imable 
to  find  any  property  upon  which  to  levy,  and 
his  return  showing  that  fact  wovid  be  at  least 
prima  tocte  evidence  that  no  property  could  be 
found  anhject  to  executltm.  We  think  we 
might  wen  adopt  the  langunge  employed  by  the 
supreme  court  of  Mississippi  In  Ward  v.  Whlt- 
fleW  (Miss.)  2  South.  495,  wherein  It  Is  said 
that,  "If  there  was  no  property  subject  to  exe- 
cution while  It  [the  writ]  remained  In  his 
hands,  there  exIstB  no  presumption  that  the 
condition  of  tbe  debtor  would  be  changed  be- 
fore the  return  Aas"  In  construing  a  statute 
Identical  in  terms  with  our  own,  it  was  held  tn 
Renaud  v.  O'Brien,  35  N.  T.  99.  that  a  return 
by  tbe  sheriff  before  tbe  expiration  of  tbe  time 
within  which  he  was  ref]Ulred  to  make  It  was  a 
siittlclent  basts  for  a  proceeding  like  this;  that 
.  tbe  time  allowed  for  the  return  of  an  execution 
la  for  the  benedt  of  the  sheriff,  and  to  prevent 
action  or  compulsory  proceedings  against  him  be- 
fore be  has  had  a  reasonable  time  to  execute  tbe 
process:  tliat  the  point  beyond  which  It  would 
not  continue  Is  provided,  but  that  tbe  statute  la 


silent  as  to  how  soon  he  la  to  be  permitted 
to  make  tbe  return;  and  that  If  tbe  sheriff 
should  make  an  honest  return  that  he  could  find 
no  property  of  the  defendant  In  his  county,  or 
if  tbe  defendant  should  be  known  to  be  notorl- 
ootdy  Insolvent,  and  the  aherlff  shonld  take  the 
hazard  of  an  early  return,  no  valid  objection 
could  be  urged  thereto.  The  statute  of  Minne- 
sota provided  that  execution  should  be  returned 
within  60  days.  In  Manufacturing  Oo.  v. 
Shatto,  34  Fed.  380,  It  was  held  that,  after  the 
return  of  an  execution  unsatistled,  supplemen- 
tary proceedings  might  be  commenced,  although 
80  days  had  not  elapsed  since  tbe  date  of  the 
execution.  In  Ouemey  v.  Moore,  32  3.  W. 
IVSZ,  the  supreme  court  of  Missouri  was  called 
Upon  to  construe  the  sections  of  our  statute 
above  quoted,  and  held  that,  where  an  execution 
upon  a  Judgment  against  a  corporation  was  re- 
turned unsatisded  19  days  after  It  was  lasuedr 
such  return  was  not  premature,  and  that  the 
contingencies  had  arisen  which  warranted  tbe 
bringing  of  an  action  to  charge  the  stodc- 
holder  of  the  corporation  wlOi  the  amonnt  of 
the  Judgment.  It  appears  from  the  evidence, 
and  tTom  tbe  findings  of  fact  by  the  court,  that 
several  months  prior  to  the  rendition  of  the 
Judgments  herein  named  the  Oawker  City  State 
Bank  suspended  bnslness,  doeed  Its  doors,  and 
made  an  asslgnmoit  of  all  its  property,  both 
real  and  personal,  for  the  boieflt  of  its  credit- 
ors, and  that  at  the  time  the  order  herein  com- 
plained of  was  made  the  assignee  had  posses- 
siOD  and  control  of  all  the  property  of  the  bank. 
If  the  officer  knew  of  this  fact,  he  would  have 
been  JnstUed  In  retnnilng  tbe  executicm  nulla 
bona,  without  making  further  useless  search 
for  property,  as  he  could  not  legally  levy  upon 
property  which  was  at  the  time  held  under  a 
valid  deed  of  assignment. 

It  Is  also  contended  that,  If  It  should  be  beld 
that  the  return  of  the  officer  was  sufficient  upon 
which  to  base  proceedings  to  subject  tbe  prop- 
erty at  a  stockboldM^  to  the  satisfaction  of  a 
Judgment  against  a  corporation,  as  tbe  Bank 
of  Lebanon  had  Srst  histltuted  such  proceedli^ 
It  thereby  acquired  a  priori^  of  right  to  recov- 
er against  tbe  plaintiff  In  error,  and  as  its  judg- 
ment exceeded  tbe  amount  of  his  liability  aa  « 
stockholder  the  oourt  erred  In  ordering  the  Issn- 
ance  of  an  execution  In  favor  of  the  def«idant 
In  error  before  the  time  allowed  by  law  In  which 
the  Bank  ot  Z^elMmon  might  Institute  proceed- 
ings In  error  to  reverse  the  ruling  of  tbe  court 
denying  Its  motion  for  execution  had  expired, 
and  that  If  that  ruling  should  be  reversed,  and 
it  should  be  flnaUy  determUked  that  tbe  Bank 
of  Lebanon  bad  acquired  a  prior  lien  upon  the 
liability  ot  the  plaintiff  in  error  as  a  stock- 
holder, by  reason  of  Its  greater  diligence  In  at- 
tempting to  enforce  the  payment  of  Its  Judg- 
ment by  proceeding  against  him  under  tbe 
statute,  the  plaintiff  In  error  might  be  subjected 
to  the  payment  of  a  sum  In  auxm  of  that  pre- 
scribed by  the  constitution  and  statutes  of  this 
state.  A  sufficient  answer  to  this  contention 
would  be  that  no  apidlcatton  waa  made  by  the- 
plaintiff  tn  error  to  have  the  mwaaee  of  an  exe- 
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cntloD  stayed  isita  hia  liability  to  the  Bonk  d 
Lebanon  should  be  finally  ascertained,  either 
upon  proceedings  In  oxor,  <x  by  faUura  €t  that 
bank  to  Instltnte  snch  proceedings  within  the 
time  Umlted  by  law.  He  could  also  have  been 
fully  protected  by  an  ordo-  of  the  court  author^ 
Izlng  him  to  deposit  with  the  clerk  the  amount 
of  the  judgment  In  favor  of  the  defoidant  in 
error,  subject  to  the  further  order  of  the  court 
when  the  priority  of  right  of  these  Judgment 
creditor  should  be  fully  ascertained.  We  think, 
however,  that  when  an  execution  upon  a  Jndg- 
mentagainsta  Kansas  banking  corporation  has 
been  returned  nulla  bona  the  judgment  cred- 
itor mny  at  once  proceed  against  any  stockhold- 
er thereof,  nader  paragraph  11^  of  the  Qen- 
eml  Statutes  of  1889,  evea  though  60  days  may 
not  have  elapsed  since  the  date  of  the  execu- 
tion. The  court  has  ample  authority  to  make 
any  order  which  may  be  necessaiy  to  fully 
protect  the  Interests,  not  only  of  the  sto^oldra 
against  whom  such  proceedings  may  be  institut- 
ed, tiut  of  the  more  diligent  creditor  as  well. 
Simply  awarding  an  execution  against  a  stock- 
holder "to  an  extent  equal  hi  amoimt  to  tbe 
amount  of  Bto<^  by  blm  or  her  owned"  does 
not  of  itseU  reUeve  such  stodtholder  from  his 
liability  to  other  creditors  of  the  corporation, 
nor  prevent  them  from  Instltutlug  similar  pro- 
ceedings against  blm;  and  in  such  case,  unless 
It  should  appear  that  there  has  been  a  full  satts- 
factlon  of  the  stockholder's  liability,  either  by 
actual  payment  or  Its  equivalent,  an  order  for 
the  issuance  of  an  execution  against  blm  may 
be  rightfully  entered.  Executions  mi^t  be 
awarded  In  favor  of  the  same  judgment  credit- 
or, and  against  any  number  of  stoelcholdera, 
for  tbe  amount  of  their  respective  liabilities; 
but  there  could,  of  course,  be  but  one  satisfac- 
tion of  the  judgment  It  appears  from  the  rec- 
ord that  the  Bank  of  Letianon  Instituted  pro- 
ceedings against  other  stockbolders  In  the 
Cawker  City  State  Bank  similar  In  their  nature 
to  tbose  Instituted  by  it  against  the  plaintiff  to 
error,  and  that  those  proceedings  were  still 
pending  and  undetermined  at  the  date  of  the 
entty  of  the  order  herein  complahied  of.  If 
that  plaintifF  should  recovo*  from  such  other 
stockbolders  a  suffldent  amount  to  satisfy  Its 
judgment  against  the  corporation,  Buist  could 
not  possibly  be  prejudiced  by  tbe  order  of  the 
court  which  he  Is  here  seeking  to  have  revers- 
ed. As  the  plaintiff  to  error  has  failed  to  point 
out  any  errors  of  tbe  trial  court  which  operated 
to  his  Injury,  the  order  directing  the  issuance 
of  an  execution  against  him  will  be  affirmed. 
All  tbe  judges  concurring. 


LOCKROW  T.  OLINE  et  al. 
(Go Tut  of  Appeals  of  Kansas,  Northern  Depart- 
ment, O.  D.    Oct.  17,  18»a.) 

BorTD— B.BFBRBNCB  TO  HoRTGAOB — EVFBOT  OV  ITl- 
aOTlABn.ITT— ASSIQNMBNT— NOTIOB— 
Patmrnt  to  Assioxor. 
1,  Where  a  bond,  which  la  otherwise  negotia- 
ble, in  spedflc  terms  makeB  a  mmtgage  deed, 
which  was  given  to  secure  Ita  payment,  >  P*n 


of  that  contract,  Md,  that  each  and  every  ood- 
ditlon,  provision,  and  stipulation  contained  in 
said  mortg:a^  deed  thereby  became  a  part  of 
Bald  ttond  to  tbe  same  extent  that  it  would  have 
been  had  the  same  been  written  In  full  nptm 
the  face  of  said  instrument;  and  where  said 
mortgage  deed  contains  any  promise  or  Btip- 
nlatlon  which,  if  inserted  in  the  bond,  would 
render  it  nonnegotiable.  such  will  be  the  legal 
effect  of  that  clause  which  makes  the  mortgage 
deed  a  part  of  the  contract 

2.  Where  the  assignee  of  a  nonnegotiable  in- 
stmment  fails  to  give  notice  of  Buch  assignment 
to  the  party  to  whom  he  looks  for  payment  a 
payment  made  to  the  original  payee,  without 
notice  of  the  assignment  by  the  maker,  will  be 
a  Bstisfaetlon  of  dIb  liability. 

(Syllabus  by  the  Court) 

Error  from  district  court,  Lincoln  county; 
W.  O.  Bastlnnd,  Judge. 

Action  by  Thomas  B.  CUne  against  AVby  J. 
Locfcrow  and  others  to  cancel  a  mortgage. 
From  a  judgment  for  plaintiff,  defendant 
Lockrow  brings  error.  Affirmed. 

E.  A.  McFarland  and  W.  B.  8anm.  for 
plaintiff  to  error.  C.  B.  Daughters  and  David 
Ritchie,  tor  defendant  In  am. 

CLARK,  J.  On  October  1,  1886,  the  West- 
em  Farm  Mortgage  Company  of  Lawrence,  a 
corporation  organized  and  doing  bus  in  ess  un- 
der tlie  laws  of  Kansas,  loaned  to  Thomas  V. 
Halone  and  wife  (1,000,  and  accepted  as  erl- 
Aeoce  of  such  Indebtedness  their  real  estete 
coupon  bond  for  $1,000,  payable  to  tbe  OTder 
of  one  W.  J.  Nelll,  at  the  Third  NaUonal  Bank 
to  the  city  of  New  York,  on  the  Ist  day  of 
October,  1891,  bearing  Interest  at  the  rate  ot 
7  per  cent,  per  annum,  payable  semiannually. 
To  secure  tbe  payment  of  this  bond.  Malone 
and  wife  executed  to  favor  of  NeiU  a  mort- 
gage deed  on  80  acres  of  land  to  Ltocoln  coun- 
ty. This  bond  recited  that  It  was  given  for 
an  actual  loan  of  $1,000,  and  that  said  loan 
was  secured  by  a  mortgage  deed  on  real  <i»- 
tate  duly  recorded,  and  also  contelned  this 
clause:  "To  which  said  deed  reference  la 
hereby  made,  and  which  is  made  a  part  of 
this  contract"  Thomas  B.  Cllne  subsequent- 
ly became  the  owner  of  this  real  estate  by  a 
conveyance  thereof  from  one  John  A.  Shan- 
non, a  grantee  of  George  Green,  to  whom  Ma- 
lone and  wife  had  conveyed  tbe  same.  By 
the  terms  of  the  deed  from  Shannon  to  Cline 
the  latter  assumed  payment  of  this  mortgage. 
CItoe  paid  several  Installmenca  of  Interest,  and 
Anally,  on  October  1,  1891,  he  remitted  by 
bank  draft  the  entire  amount  then  due  on 
the  bond  and  mortgage,  being  the  principal 
sum  and  interest  thereon,  amounting  to  all 
to  $1,097.70.  All  of  these  paymente  and  re- 
mittances were  made  by  Cllne  to  tbe  mort- 
gage company  which  made  the  loan  original- 
ly, although  the  name  of  the  company  had 
(^nged  to  the  Western  Farm  Mortgage  Trust 
Company  of  Denver.  In  March,  18S7,  Ndll 
transferred  and  assigned  the  bend  and  mort- 
gage to  one  J.  H.  Pratt,  and  by  successive  as- 
slgnmente  the  same  were  transferred  from 
Pratt  to  J.  B.  Burgess,  and  from  Burgess  to 
Abby  J.  Ixickrow,  the  plaintiff  in  error  hen- 
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la,  tbe  last  aaslgnmait  haTlns  been  made 
Januai7  21,  18S9.  The  truBt  company  re- 
tained the  $1,007.70  remitted  to  it  by  Cllne, 
and  failed  to  forward  the  wime  to  the  tbea 
owner  and  holder  of  the  bond  and  mort- 
gage,  Abby  J.  Lockrow,  and  on  July  26,  1S02, 
Cllae  commenced  an  action  in  the  district 
court  of  Lincoln  county  against  NelU,  Pratt, 
Burgess,  and  Lockrow  to  secure  a  cancellation 
and  release  of  this  mortgage.  Lockrow  an- 
swered, alleging  her  ownership  of  the  bond  and 
uKHTtgoge,  and  that  the  same  were  unpaid,  and 
asked  for  a  personal  Judgment  against  Malone 
and  wife,  who  were,  on  her  motion,  snbse- 
quently  made  parties  defendant,  and  against 
tbe  plaintiff,  CUne,  upon  his  assumption  of  tbe 
mortgage  indebtedness  as  set  out  In  the  deed 
from  Shannon  to  him.  Tbe  trial  resulted  In 
a  Terdlct  and  judgment  In  foror  of  the  plain- 
tiff as  prayed  for  In  bis  petition,  and  Abby  J. 
Lockrow  seeks  a  reversal  of  that  judgment. 

The  Jury  returned  tbe  following  special  find- 
ings of  fact:  "(1)  Did  the  mortgagee,  W.  J. 
Nelll,  have  any  Interest  In  the  note  and  mort- 
gage in  oontroversy,  other  than  nominal? 
ABB.  -He  did  not  (2)  Was  the  Western  Farm 
Mortgage  Company  the  real  owner  of  the  note 
and  mortgage  In  controreisy  at  tbe  time  of 
their  execution  and  delivery?  Ans.  It  was. 
(3)  Did  the  Western  Fann  Mortgage  Company 
quit  business  alMUt  November,  18877  Ans. 
It  did.  (4)  Did  the  Western  Farm  Mortgage 
Trust  Company  of  Lawrence,  Kan.,  and  I>en- 
ver,  Colo.,  pnrebase  tbe  assets  of  tbe  Western 
Farm  Mortgage  Company  about  November, 
1S87?  Ans.  Part  of  them.  (5)  Did  the  pUln- 
tlff  oontlnnally  from  1888  pay  all  tbe  Interest 
coupons  on  tbe  note  In  controversy  to  tbe 
Western  Farm  Mortgage  Trust  Company  at 
Denver,  Colo.  7  Ans.  Be  did.  (6)  Did  the 
{daintifr  pay  to  tbe  Western  Farm  Mortgage 
Trust  Company  tbe  Interest  and  principal  In 
full  after  due?  Ans.  He  did.  (7)  Did  the 
plalntitC  have  any  knowledge  or  notice  of  the 
interest  claimed  by  defendant  Lockrow  before 
the  payment  to  the  Western  Farm  Mor^iage 
Trust  Company?  Ans.  He  did  not  (8)  Did 
plaintiff  pay  tbe  note  and  mortgage  in  con- 
troverey  to  the  Western  Farm  Mortgage  Trust 
Company  in  good  faith,  believing  the  company 
liad  the  right  to  collect  same?   Ans.  He  did. 

(9)  Did  defendant  Abby  J.  Lockrow  sell  the 
coupons  detached  while  she  was  the  owner  to 
the  banks  where  she  received  payment,  or  did 
she  place  them  In  the  possession  of  the  banks 
only  for  collection?   Ans.  For  collection  only. 

(10)  Did  Cllne,  at  the  time  he  forwarded  tbe 
money  to  the  Western  Farm  Mortgage  Trust 
Company  at  Denver,  Colo.,  believe  and  snppoae 
that  said  company  was  the  owner  and  holder 
of  tbe  note  executed  by  Malone  and  wife? 
Ans.  He  did.  (11)  What  acts.  If  any,  did 
Abby  J.  Lockrow  do  or  authorize  to  be  done 
for  her  prior  to  October  13,  1891,  In  direction 
of  the  collection  of  the  coupons  upon  said  bond 
or  the  collection  of  aald  principal  bond?  Ans. 
She  did  Dothbig.  (12)  Where  was  the  princi- 
pal note  and  mortgage  kept  and  beld;  that  Is, 


in  wbose  possession  were  tbey  on  Oct  18, 18917 
Ans.  In  Abby  J.  Lockrow's  possession."  The 
Jury  further  specially  found  that  Cline  paid 
the  note  and  mortgage  to  the  original  owner 
and  bolder  thereof;  that  he  did  not  examine 
the  records  at  any  time  to  ascertain  where  the 
mortgage  was  payable;  that  he  did  not  know, 
at  the  time  he  sesit  his  last  payment  to  Den- 
ver, that  Nelll  was  not  the  real  mortgagee;  that 
Abby  J.  Lockrow  was  the  owner  and  holder  of 
the  note  and  mortgage  at  the  time  Cliue  made 
his  final  payment;  that  she  had  possession  of 
and  control  over  the  note  and  mortgage  at  all 
times  after  she  bought  them  in  1889,  and  bad 
no  correspondence,  either  with  Nelll  or  the 
Western  Farm  Mortgage  Trust  Company, 
about  the  payment  of  Interest  or  pilndpal;  and 
tliat  she  never  authorized  either  of  them  to 
collect  any  Interest  or  the  principal  on  tbe 
note  and  mortgage  in  controversy. 

The  plaintiff  in  error  contends  ttut  under 
these  fecial  findings  of  fact  the  payment  by 
CUne  to  the  trust  company  of  $1,097.70,  00  Oc- 
tober 13.  1891.  being  unauthorized  by  her,  did 
not.  In  law,  amount  to  a  satisfaction  ot  the  in- 
debtedness; and  that  she  was  «itltlcd  to  a  per- 
sonal Judgment  against  the  defendant  In  error 
for  an  amount  equal  to  tbe  foce  of  the  bond, 
and  Interest  thereon  from  April  1,  ISOl,  and 
a  decree  foredosing  her  mortgage,  notwith- 
standing the  general  verdict  <3t  the  juiy  In  fa- 
vor ot  the  plaintiff  below.  We  think  tbe  proper 
determination  this  controversy  hinges  upon 
the  question  as  to  whether  or  not  this  bond 
was  a  negotiable  histrumoit.  If  It  was  such 
an  instrument,  then  tbe  i^alntlff  In  error  was 
entitled  to  a  Judgment  in  her  ta.vor,  and  a  de- 
cree foreclosing  ber  mortgage.  Tbe  bouA  con- 
tains the  stipulations  usually  found  in  real  es- 
tate mortgage  bonds  or  notes,  but  differs  from 
many  of  them  In  that  It  refers  to  tbe  mortgage 
deed  securing  the  payment  of  tbe  bond,  and 
makes  the  same  a  pert  thereof.  By  doing  so, 
each  and  every  oooditlon,  provision,  and  stipu- 
lation In  tbe  m<Htgage  deed  becomes  as  much 
a  part  of  the  hood  as  It  would  w^  It  written 
upon  and  embodied  in  the  same  Instrument; 
and,  if  the  mortgage  deed  contains  any  provi- 
sion or  stipulation  which,  if  hiserted  In  the 
bond,  would  render  It  a  nonnegotlable  Instru- 
ment, Budi  must  be  the  legal  effect  of  that 
clause  which  rrfers  specifically  to  the  mortgage 
deed  making  It  a  part  of  the  contract  In  this 
mortgage  Malooe  and  wife  covenanted  that  at 
the  delivery  thereof  they  were  the  lawful  own- 
ers of  the  premises  thereby  granted,  and  that 
they  were  seised  of  a  good  and  Indefeasible  es- 
tate of  inheritance  therein,  free  and  clear  of  all 
Incumbrances,  and  that  they  would  warrant  and 
defend  the  same  In  the  quiet  and  peaceable  pos- 
sesslrai  of  the  mortgagee,  his  heirs  and  assigns, 
forevo-,  against  the  lawful  claims  of  all  per- 
sons whomsoever.  It  also  contains  an  affree- 
ment  that  the  makers  thereof  should  pay  ail 
taxes  and  assessments  levied  against  the  prem- 
ises when  the  same  should  l>ec(Hne  due,  and. 
If  not  so  paid,  that  the  mortgagee  or  the  legal 
holder  ot  the  mortgage  might,  without  notice. 
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either  declare  the  whole  sum  of  money  secured 
tli€reby  at  tnce  due  and  payable,  or  be  migbt 
elect  to  pay  the  taxes,  and,  lo  ease  of  sueh 
payment,  the  amount  thereof  should  be  a  Hen 
on  ibe  premises  and  secured  by  the  mortsaee, 
and  collocted  In  tbe  same  manner  as  the  prtn- 
dpaJ  debt.  Tbe  makers  of  tbe  mortgace  also 
therein  af^reed  to  keep  all  bolldlngs,  fences,  and 
other  Improvements  upon  tbe  premises  In  as 
good  repair  and  cooditlca]  as  tbe  saine  were  at 
tbe  time  the  mortj^njie  was  executed,  and  ab- 
stain from  the  commission  of  atrip  or  waste  on 
tbe  premises  until  tbe  whole  turn  thereby  se- 
cured sbnuld  be  fully  paid.  The  mortf^ase 
further  provides  that.  In  case  of  default  In  tbe 
paj-inent  of  any  sum  as  spedQed  In  the  bond, 
or  In  case  of  the  breach  of  any  ot  the  agree- 
ments or  condltloDS  ctmtalned  In  tbe  mortRnse, 
the  bond  and  accrued  Interest  thereon,  and  any 
money  whit*  may  have  been  advanced  by  the 
mor^gee,  should,  at  this  dectlop,  become  at 
once  due  and  payable,  and  the  mortgagee 
.should  be  at  once  entMed  to  the  possession  of 
tbe  mortgaged  real  ebtate,  and  have  and  re- 
ceive all  the  rents  and  proftt9  tSnraof.  tn  KB- 
lam  V.  Schoeps,  26  Kan.  SIO,  our  supreme 
court  held  that  an  tnstrument  whIiHi  contained 
a  contract  In  respect  to  the  title  to  property, 
and  for  tbe  posseeMoD  thereof,  rendered  the  hi- 
strumeut  scmiethlng  more  than  a  simple  prom- 
ise to  pay  money;  and  Brewer,  saM  tn  the 
ojilnlon  that:  "There  might  aa  well  be  hi- 
cluded  In  one  agreement  a  oontmct  for  tbe 
li'ose  of  real  estate,  or  for  the  hiring  of  chat- 
tels, or  the  perfonoance  of  labor,  with  an  ab- 
aohite  promise  to  pay  a  sum  co^ate  at  a  cet^ 
tain  time,  and  th«i  afBrm  tfiat  hy  reaaon  of 
this  absolute  promise  tbe  entire  contract  Is  a 
Degotialde  instrument.  This  (a  not  the  law. 
Doubtless  many  of  the  rulea  respertpg  oegth 
liable  paper  are  purely  arbitrary,  btit  neverthe- 
less they  are  well  settled,  and  ouffbt  tw  be 
rigorously  mforced.  Amoag  those  n4es  is  that 
of  tbe  unity  at  the  contract,  tbe  stngteneos  «f 
tbe  promise  to  pay.  and  we  tbtak  so  d^wuture 
should  be  made  from  the  spirit  or  letter  (rf 
those  rulea.  We  conchide.  then,  that  wb«B- 
ever  any  stlpulatltm  ccmceming  other  raaltefs 
thau  the  paym^t  of  mooey  la  incorporated  to 
one  iDsmiment  with  a  promise  to  pay  money, 
such  double  ctmtract  will  not  be  adjndged  a 
negotiable  paper."  In  Irwi  Works  T.  Paddodt, 
37  Kna  510.  15  Pac.  574.  It  was  held  that  a 
note  which  contained  a  provision  that  If  It  was 
not  paid  at  maturity  the  payee  might  take  pos- 
Sfsslou  of  and  seB  the  property  for  the  pay- 
ment of  tbe  debt  tot  whli^i  the  note  was  given, 
contulned  other  provisions  than  for  the  micon- 
dlfional  payment  of  money,  and  was  nonnego- 
tliible.  Under  tbesp  decisions  we  must  hoM 
that  the  bond  In  controversy  to  a  nonneffotlable 
Instniraotit.  What,  then,  were  tbe  respective 
rl^'hta  and  duties  of  tbe  assignee  of  the  bond 
and  of  the  purchaser  of  the  equity  of  redemp- 
tion? We  answer,  they  were  in  all  respects 
similar  to  those  of  the  assignee  of  any  other 
chose  In  action  and  the  party  Uable  fbr  the 
■adtfactloa  tbereoC,  respectlTety.  Tt»  assignee 


■bonld  r»v«  nattee  of  Ike  sufeniDrnt  to  the  pai^ 
ty  to  wbom  he  leeks  lira  payment,  as  a  payoaent 
to  the  orlylmri  promlaae  9t  a  wna^DtiaUe 
Instrument  wttbeut  notioc  of  tbs  aartgnnwat 
woaM,  iB  bw,  be  deemed  a  aatMactkn  of  the 
liability.  la  Jvnea,  Mortc.  i  956.  It  la  said 
that:  "If  die  oaortgaae  be  overdoe  at  the  time 
of  the  ae^giunent,  the  mortgagor  may  be  i«o- 
teeted  In  making  payment  to  the  mortgacae 
nntll  be  has  received  notice  cf  the  aaslxnmait 
of  the  mortgage.**  In  1  Pan.  Coot  (5th  Ed.) 
p.  £-.27,  It  Is  said  that:  "Tbe  debtor  may  make 
an  d^eoses  w4ilch  be  might  have  aaafle  if  the 
suit  were  for  the  boneflt  of  tbe  aari«nor.  aa 
well  as  tn  his  name,  prorlded  these  defatses 
rest  upon  boDest  transaetlona  which  took  place 
between  Ibe  debtor  and  the  asalgaor  before  the 
assignment,  «r  after  tbe  asslgDmeBt.  b^ovc 
the  debtor  had  hae^i^edge  w  nadce  of  IL"  Mr. 
Nein,  at  tbe  date  of  tbe  eaecutlon  at  the  matt- 
gage,  was  a  d»k  tn  Ifee  ofloe  of  tbe  Weaceca 
Farm  M««gage  Oompaay,  aal  aflsnnniB 
a  irimllar  position  with  tbe  trust  «wa>Hiiy.  but 
he  bad  ne  tntweet  whatever  bi  this  bead  or  tbe 
nmrtgage  gtw  to  secuie  tts  psymenL  The 
trust  oompany  seat  to  Olbie  vepdar  noUces  «f 
tbe  dates  when  tbe  tatevest  ani  prtnrtpal  wwrid 
respectively  mataw,  and  tbeiahi  dlfseted  tbat 
tbe  paymeat  sboaM  be  made  to  R.  Tbe  tnai 
paywwt  bgr  dine  waa,  as  tbs  Jatj  weedaMj 
ftmod,  forwarded  to  tbe  trust  ooiap— y  tbrooak 
tbe  Western  rarm  Mortgage  Oanvaar.  the  lat- 
ter betug  tbe  real  party  ta  toteieat  at  the  date 
of  the  «ecutloa  of  tbe  bond,  n*  enrUenoe 
rtwws  that  tbe  draft  by  meaas  «f  wUcb  tMs 
remittance  was  nade  was  Arawa  parable  to  tbe 
Western  farm  Mcrfegage  Oempav,  and  waa 
by  it  Indened  la  bhiak.  GUns  bad  na  Dotiee, 
eltho'  actm  as  eoaatraetlvs.  that  ttato  bond 
belonged  to  any  eoe  etber  than  tbe  naortgajee 
oen^MuiT.  "The  asslgaeo  of  a  meMgaffs,  as  a 
praAleal  aaitter,  aboaM  ahmys  gtoa  noilee  of 
tbe  aesignmeat  to  tbe  bold»  of  ttie  aqnlty  of 
redemptlm,  so  aa  to  swely  pntoot  blnseV 
against  paymants  wbleb  may  be  made  la  good 
flalth  to  tbe  aaslgnor.'*  ieoes,  Hong.  |  Ttl. 
AU  prior  payments  ef  laterest  bad  been  made 
to  tbe  trust  company,  and  la  due  ttiaa  tbere- 
after  tbe  Interest  coiq>oBS  were  returned  to 
Cllne  by  that  company.  We  thMt  tbe  Jm? 
were  wairaBted  bi  finding  that  CUae  aetc>d  tn 
perfect  good  fdHb  In  tbta  transaetfon,  a«d  that. 
In  consequence  thereof,  be  was  entitled  to  a 
verdict  and  jndgmeat  oaaccllBg  tbe  amtpige. 
It  appears  from  the  oeeert)  that,  altbongh  hi 
tbe  deed  of  eooreyaaee  from  ^MniMm  to  Otee 
the  latter  assumed  tbe  paynrait  ot  this  mort- 
gage, ShannoB  himself  was  under  ao  BaMUty 
to  pay  that  tndebtednefla,  aa  he  had  In  no  way 
asaunied  Its  payment;  heooe,  ander  ttie  deci- 
sion In  Morris  v.  Mix  (recent^  decided  by  thb 
court)  4<i  Pae.  5S,  neither  tbe  mortgagee  nor 
his  assignee  eouM  recover  from  CUne  by  vtrtub 
of  bis  agreement  with  Hbanntn  to  pay  tbe 
mortgage.  Aa  we  discover  to  tbe  recopd  no  er- 
ror prejudicial  to  the  rtghta  of  tbe  idalntlfT  hi 
error,  the  Judgment  of  tbe  trtal  cotut  wlH  be 
■fibmed.   All  tbe  Jvdges  eaaauttec 
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8TATB  T.  TIRGTNTA  &  T.  E.  CO.  et  aL 

(No.  1,473.) 

<SQ|raiM  Court  of  Nevada.    Nor.  17,  1806.) 

TUUTIOM  —  RaILHOADS— VALUATtOM—BTIDBHOfr- 
A^raAL— CoXFUCTIse  Btiiibnob. 

LUndei  8t  1801,  pp.  187,  138,  proTldins 
tiist  all  proi>er1y  shall  d«  aiwesBed  at  Its  actual 
cash  Talue,  aod  that  the  term  "cash  value" 
means  the  amount  st  which  the  property  would 
be  appraised  it  taken  in  pSTment  of  a  just  delit 
from  a  aolvent  debtor,  tno  value  ot  a  railroad 
for  the  purpose  of  taxatioD  moat  be  determiued 
mainly  by  its  net  enrniags,  capitalized  at  the 
current  rate  of  interest,  taking  into  considera- 
tion any  immediate  prospect  of  ao  Increase  or 
decceaae  In  the  eamins  caineitj  of  the  road. 

2.  Evidence  of  the  assessor  who  valued  a 
roUrond  for  taxstion  that  he  took  into  consider- 
ation the  business  the  road  seemed  to  be  doing, 
CMtaiD  mlnlBB  dcrelopmrata  which,  at  tbe  time 
of  trial,  piuved  to  he  worttalesa,  the  material  is 
the  road,  and  its  condition;  that  he  did  not  ex- 
amine the  reports  of  the  rond,  nor  make  nny  In- 
quiry as  to  the  amount  of  its  bu^rinl<8a,  leaving 
both  this  and  prospective  ciianae  In  the  volume 
of  business  out  of  coosideration,  as  well  as  the 
decrease  in  the  earnings  of  the  road;  and  that 
tbe  vslne  of  the  property  was  as  asaessed  by 
him,  etc.,— ii  iniiufficrent  to  rreste  a  snhstantisJ 
conflict  in  the  evideuce,  where  tbe  undisputed 
facts  show  tba^  according  to  the  correct  method 
of  valuation,  tne  aasessment  la  too  hirth. 

3.  In  estimitiaft  tiie  net  earnings  of  a  rail- 
road as  a  Iifisis  for  aarertaiaing  the  value  ot  the 
road  for  tbe  purpose  of  taxation,  the  cost  of  re- 
placing a  bridge  should  be  deducted  as  a  part  of 
the  expense  of  that  yesr. 

4.  The  Mle  that  a  verdict  •■  oaaflletiiic  evi- 
deoce  will  not  be  dlituibad  celatw  only  to  a  anh- 
•tantial  conflict 

Appeal  from  district  cont,  Wmoboe  oon»- 
tyt  A.  B.  Ohesey.  Jadgre. 

Action  by  the  atate  of  Nevmda  affatnat  the 
Virginia  A  Trnckee  Railroad  Oompany  and 
others  to  recover  taxea.  From  a  Judirment 
for  plalntiCF.  and  from  an  order  lefnstng  a 
oew  trial,  dMtendaati  appeal.  Raveraed. 

Action  to  recover  taxea  due  for  the  year 
18U5,  amounting  to  tj.3(l9.I0.  The  defeml- 
aut  made  tbe  atateracut  to  the  assessor  re- 
quired by  the  statute,  valulug  Its  railroad  in 
Washoe  couuty  at  ft31,tj00.  This  tbe  aa- 
seasor  refused  to  accept,  but  asaeHsed  It  at 
the  sum  of  $'2^.321.  Upon  complatot  by  the 
defeudant  to  the  board  of  eijuallzatlon  of 
Washoe  county,  this  assessnieut  was  aus- 
taiued.  Upoa  the  taxes  becoming  due.  tbe 
defendant  tendered,  in  full  payment  thereof, 
¥3,lul.8t}.  which  was  refused  by  tbe  tax  col- 
lector. To  the  action,  tbe  defendant  made 
answer  that  the  actual  cash  value  of  ita 
road  In  Washoe  county  was  but  $131.80(>. 
Tbe  case  was  tried  before  a  Jury,  and  a  ver- 
dict reudered  In  farur  of  the  state,  flndiug 
the  value  of  the  property  to  be  the  same  aa 
a^ed  by  tbe  as.fes48or.  From  the  Judjimeut 
entered  upon  this  verdict,  and  an  order  re- 
fuslnv  a  new  trial,  tbe  defendant  appeals. 

W.  D.  V.  Deal,  for  appellants.  P.  H.  Nor- 
eross,  Dlat.  Atty..  Torrey^itm  &  Summerfleld, 
and  Hobt  M.  Beatty,  Atty.  Oen.,  (or  tbe 
Stat&  i 


Blf^EiLOW.  a  X  <art«r  atating-  tlw  faets). 
By  tbe  act  of  March  »,  18B&  (Bt  18U&,  p.  S9>, 
section  K2  of  tbe  revenue  law  was  amended 
so  as  to  permit  a  defendant  sued  for  delin- 
quent taxes  to  answer  "that  the  aeBessnmit 
is  out  of  proportion  to  and  above  the  actual 
cash  value  of  the  property  naacsBed."  Prior 
to  that  amendment  this  defense  cduM  not 
have  been  made.  State  v.  Oestral  Pac. 
Co.,  21  Nev.  172,  178.  26  Pac.  226,  1M».  Tfce 
defendant  answered  ander  this  ameodnMBt, 
hut  the  jury  found  against  it;  aad  the  qobia- 
tion  presented  npon  tbe  appeal  Is,  what  was 
the  actual  casta  value  of  the  4eCaiUaof» 
road  in  Washoe  eotiiity? 

The  respondent  first  centeada  that  ISie  erV 
dence  as  to  value  Is  eoafllctlBfc,  and  that, 
consequently,  this  court  cannot  Interfere 
with  tbe  verdict.  That  is  undoubtedly  tbe 
ftenml  mle,  bnt  for  it  t*  haTe  this  effect 
there  mnst  be  a  stUntantlal  confflet.  It  Ik- 
not  anfficlent  that  there  is  some  evidence 
supporting  tbe  verdict,  if  it  Is  so  weak  anft 
Inconclusive  as  not  to  raise  a  snbHtaBtlid 
conflict  with  that  produced  asralost  It.  Hayns, 
New  Trial  &  App-  I  288;  Watt  r.  RaHroaA 
Co.,  44  Pac  428. 28  N«T.  151  We  tMDk  that 
Is  the  case  here.  While  thm  Is  some  «rt- 
denee  In  support  of  the  verdict.  It  to  so  weak, 
and  Is  so  'complet^  upset  by  tke  wadtepaMA 
facts,  tfeat  It  does  not  ratoe  a  aabatantlal 
conflict  as  to  the  true  value  of  the  roaA. 
OoDst.  Ner.  art  >0;  provMes  that  aB  proper^ 
ty.  both  real  add  penmaaL  shall  be  aastssita 
and  taxed  at  ao  eqnal  and  onlfonn  nrte,  and. 
shall  receive  a  Joat  Talnattoo.   By  St  MBe,. 

110.  I  S,  It  Is  provided:  "In  ascertalnlnc*. 
assesslxw  and  fixing  Uie  value  of  anj  rail- 
road for  taxation  the  aaaessor  shall  assess  it. 
the  same  as  other  property,  and  shaB  codsM- 
vt,  treat  and  assess  tihe  portion  thereof  at  Ha- 
vslne  within  tato  cotraty  aa  aa  Integral  part 
of  a  complete,  eontlnnons  and  epmted  Una  - 
of  nflroad,  and  not  as  so  much  land  cover- 
ed by  tbe  right  of  way  merely,  nor  aa  so  ■ 
many  miles  of  track  eoaslstlng  of  Iron  rafle, 
ties  and  eonpHnRs."  By  St  18M,  pp.  18T, 
188,  It  Is  directed  that  all  moperty  shall  be 
assessed  at  Its  actual  cash  vahie,  aad  that 
tbe  "term  fall  cash  valne'  means  tiie  amoant 
at  which  the  property  would  be  afqiralsed  If 
taken  tn  payment  of  a  Jnst  debt  due  from  a 
solvent  debtor."   A  railroad,  then,  the  same  ■ 
as  every  other  class  of  property,  is  to  be  as- 
seased  at  its  tme  cash  valne,— at  such  an 
amount  as  It  wouM  be  appraised  If  taken  In  ■ 
payment  of  a  jnst  debt  dne  from  a  solvent 
debtor.   But  this  does  not  necmsarily  mean 
that  the  same  mlee  and  principles  are  to  be 
applied  to  all  the  different  kinda  In  determin- 
ing what  their  tme  cash  value  Is.   The  tme 
value  of  each  etass  la  to  be  determined  by 
ei  idence  applicable  to  that  class.    Wherever  ■ 
property  has  a  well-deflncd  market  valne, 
which  Is  nsnally  the  case  with  personal  prop- 
erty, with  town  and  farm  property,  the  mar- 
ket value  is  usually  the  best  criterion  of  Its 
value  for  purposes  of  taxation.   It  Is  fair.^ 
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to  presume  tliat  property  to  be  taken  In  pa7- 
iiient  of  a  just  debt  from  a  solvent  debtor 
-would  be  ai>praised  at  what  it  is  reasonably 
worth  in  the  market,~at  what  It  would  prob- 
ably bring:.  So  one  rule  Is  really  the  equiva- 
lent of  the  other.  But  there  are  many  other 
kinds  of  property  to  which  this  test  would 
be  entirely  inapplicable.  It  cannot  be  said, 
although  sometimes  bought  and  sold,  that 
4hey  have  a  market  value.  Such,  for  In- 
stance, la  a  water  ditch,  a  salt  marsh,  a 
borax  field,  or  a  mine  of  any  kind.  A  toll 
road  Is  another  Instance.  Take,  for  exam- 
ple, the  famous  "Gelger  Grade,"  whl^h  most 
have  cost  many  thousands  of  dollars,  and 
have  been,  at  one  time,  a  wonderfully  pro- 
■ductlve  piece  of  property,  but  which  now 
would  probably  not  pay  the  wages  of  a  toll 
keeper.  The  market  cannot  be  appealed  to 
to  fix  a  value  upon  such  property,  but  its 
value  may  be  and  must  be  fixed  by  other  ob- 
.  vious  considerations.  A  railroad  comes  with- 
in this  class.  Railroads  are  bought  and  sold 
ao  seldom,  and  the  value  of  each  road  de- 
pends so  entirety  upon  its  surroundings,  that 
In  determining  the  amount  at  which  such 
property  would  be  appraised  if  taken  In  i>ay> 
meat  of  a  debt  we  must  resort  to  other  prfn- 
ctples.  Railroads  are  usually  constructed 
and  operated  for  profit.  They  are  not  val- 
ued, as  men  sometimes  value  a  beautiful 
home,  a  horse,  or  a  diamond,  for  the  pleas- 
ure that  comes  from  their  ownership,  but 
for  the  returns  that  can  be  obtained  from 
them  as  a  business  investment  Neither  are 
they  usually  held  for  speculative  purposes, 
as  much  other  property,  particularly  unim- 
proved lands,  town  and  city  property,  is  so 
often  held.  The  value  of  a  railroad  is  gen- 
■erally  strictly  prosaic  and  ntilltarian.  To 
obtain  any  return  from  ft,  either  present  or 
prospective,  a  railroad  most  be  operated. 
It  cannot  lie  idle,  and  at  the  same  time  in- 
-crease  in  value  through  the  natural  increase 
of  population  and  business.  As  It  must  be 
operated,  expense  must  be  constantly  in- 
curred, and  the  result  Is  that  Its  true  value 
as  a  railroad  depends  very  largely— almost 
entirely— upon  what  Its  net  income  can  be 
expected  to  be.  It  Is  reasonable  to  suppose 
that  the  owueiB  of  a  road  will  operate  it  to 
their  own  best  advantage,— that  they  will 
obtain  all  the  Income  possible,  and  keep  the 
expense  of  operation  as  low  as  i>ossIRle. 
This  should  certainly  be  the  presumption  in 
the  absence  of  a  showing  to  the  contrary; 
and  It  follows,  where  a  road  has  been  oper- 
ated for  a  number  of  years,  that  what  It  has 
done  in  the  past  Is  a  very  good  criterion  of 
what  It  may  be  expected  to  do,  under  the 
same  conditions,  In  the  future.  Then,  after 
a£certalnlng  this  net  return,  it  Is  necessary 
to  take  Into  consideration  the  surrounding 
conditions,  which  also  cut  some  figure  in  the 
problem,  such  as  the  condition  of  the  road.  In 
order  to  determine  whether  the  exi>eu8e  of 
JEccpiiig  it  in  repair  will  be  gi^ter  or  less 


than  In  the  past,  and  the  condition  of  the 
country  tributary  to  the  road.  In  order  to 
form  a  Judgment  of  whether  Its  business  is 
likely  to  Increase  or  decrease,  or  remain  sta- 
tionary. In  fact,  the  true  cash  value  of  the 
property— Its  value  for  taxation— should  be 
determined  by  the  same  matters  that  would 
be  considered  by  one  who  wished  to  pur- 
chase and  who  was  simply  endeavoring  to 
ascertain  what  the  road  was  worth. 

In  the  case  of  State  t.  Central  Pac.  R.  Co^ 
10  Nev.  47,  this  whole  matter  was  very  thor- 
oughly considered  by  as  able  a  bench  as  It  Ihu 
ever  been  the  good  fortune  of  this  state  to 
have.  From  the  opinion  by  Beatty,  J.,  we 
make  the  following  alwrt  extract:  "To  deto-- 
mlne  the  value  of  a  railroad,  then,  the  vny 
first  hiqulry  is  as  to  its  actual  cost  That 
prima  fade,  is  its  value.  But  if  It  appeare 
that  the  actual  cost  was  tn  excess  of  the  nec- 
essary cost,  the  necessary  cost  Is  its  proper 
standard.  If  It  further  aH>ears  that  the  net 
Income  of  the  road  does  not  amount  to  current 
rates  of  interest  on  Its  necessary  cost,  and  is 
not  likely  to  do  so,  or  if  the  txislnesa  of  the 
road  Is  likely  to  be  destroyed  or  impaired,  by 
competition  or  other  cause,  or.  In  short  If 
the  utility  of  the  road  Is  not  equal  to  its 
cost,  then  Its  value  Is  less  than  its  cost,  and 
must  be  determined  by  reference  to  Its  utUlty 
alone."  It  Is  claimed,  however,  that  what 
was  said  In  that  case  as  to  the  correct  rule 
for  fixing  the  valuation  of  a  railroad  was  dic- 
tum. We  do  not  so  regard  it,  as  the  defense 
in  that  case  was  that  the  road  tiad  been  fraud- 
ulently overvalued.  In  considerlug  OiSa  de- 
fense, the  first  [mint  to  be  determined  was 
ttdiether  there  bad  been  any  overvaluation  at 
alL  Upoa  its  theory  of  bow  a  road  should  be 
valued,  the  defoidant  had  established  that 
there  had,  and  thla  brought  the  qneatlon  ot 
what  was  a  correct  theory  squarely  before 
the  court.  But  no  matter.  Whether  what 
was  there  said  was  necessary  to  the  dedsiou 
of  that  case  or  not,  we  regard  It  as  a  sul>- 
stantlally  correct  statement  of  the  law.  and 
we  find  It  supported  many  other  cases. 
Tbm,  In  People  v.  Keator,  67  How.  Prac. 
278,  the  court  held  as  follows:  "In  complying 
with  this  provision  of  the  law,  as  a  railroad 
property  cannot,  as  a  dwelling,  have  any  fan- 
cy value,  by  reason  of  its  location  or  the  ex- 
penditure thereon  of  large  sums  of  money 
which  would  conduce  to  the  comfort  of  the 
owner,  it  is  evident  that  the  assesaon,  In  fix- 
ing Its  value,  must  be  very  largely  controlled 
by  Its  ability  to  earn  money,  and  the  produc- 
tiveness of  Its  use  for  the  purposes  of  a  rail- 
road. As  an  original  question.  It  would  seem 
to  be  reasonably  clear  that  the  value  of  a 
railroad  property  must  almost  entirely  dqtoid 
upon  Its  capacl^  to  earn  money  for  Its  own- 
ers, and  that,  therefore,  no  creditor  would  re- 
ceive from  a  solvent  debtor,  tn  payment  of  his 
debt,  railroad  property  at  a  greater  price  than 
that  which  would  be  a  fair  cm  based  upon 
its  earning  capacity.'*   In  People  v.  Weavw, 
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67  How.  Prac.  ^79,  a  case  InvolTing  the  value 
of  a  bridge,  the  same  court  said:  "la  deter- 
mining the  -raloe  of  the  property  of  the  relat- 
or In  the  mode  whldi  the  statute  directs,  it  la 
an  evidently  'sound  ivoposltlon  that  the  true 
criterion  of  such  value  must  he  Its  earning 
opacity."  lu  People  t.  Hicks,  40  Hun,  601, 
we  find  the  following,  which  we  adopt  as  a 
very  careful  statement  of  the  law:  "The  esti- 
mate of  value  of  any  portion  of  the  road  can- 
not be  Intelligently  made  without  some  knowl- 
edge or  information  of  it  as  a  whole,  and  Its 
busloess,  eamlogs,  and  ordinary  expenses. 
Railroads  are  constructed  with  a  view  mainly 
to  revenue  and  i^fit  upon  inveatments;  and 
hence  the  productive  capacity  and  its  earn- 
ings are  matters  for  consideration  In  the  eetl- 
mate  of  their  value,  and  the  extent  to  which 
actual  net  earnings  of  a  road  should  govern 
or  aid  sqch  estimate  Is  dependent  upon  cir- 
cumstances. No  arbitrary  method  can  be  pre- 
scribed of  ascertaining  value.  In  some  cases 
the  earnings  of  a  road  may  be  entitled  to 
mnch  more  consideration  than  In  others.  Tlie 
cost  of  the  road  Is  also  usually  to  be  taken  In- 
to account,  and  the  value  depends  much  upon 
relations  present,  and  In  reastmable  contem- 
idatlon,  because  the  valne  of  property  may 
considerably  be  dependent  npon  defined  imap- 
propriated  means  and  facilities  for  Increased 
business  connections  and  relations,  and  the 
Importance  of  the  consequences  to  follow." 
To  the  same  efTect  are  Railway  Co.  v.  Ouenth- 
er,  19  Fed.  395;  People  v.  P<aid,  13  Abb. 
N.  C.  1.  See,  also,  People  v.  Fredericks,  48 
Barb.  173;  State  v.  Central  Pac.  R.  Co.,  7 
Ner.  99.  Perhaps,  to  avoid  a  misunderstand- 
ing of  our  dedalon,  it  should  be  stated  In  this 
connection  that  the  value  of  a  portion  of  a 
road  Is  not,  necessarily,  a  fractional  part  of 
the  whole.  Owing  to  local  considerations,  It 
may  be  greater  or  leas.  But  we  find  noth- 
ing in  fbe  evidence  Ia  this  case  indlcatliig  any 
dUreroKti,  and  It  is  Mtly  metttkned  to  avoid 
a  misconception  of  the  opinion. 

Without  contradiction,  the  evidence  In  this 
case  shows  the  following  facts:  That  the  cost 
of  construction  of  the  road  was  $3,780,452.96, 
bat  that  it  could  now  be  replaced,  exclusive 
of  the  ri^t  of  way,  for  $1,500,000.  That  for 
the  year  ending  June  SO,  1894,  the  net  earn- 
ings were  $8,642.52;  for  the  year  ending  June 
?0,  1805,  $27,4^.53;  and  fOr  the  year  ending 
June  90,  1896,  of  which  the  last  three  months 
were  estimated  upon  the  basis  of  the  receipts 
for  the  preceding  ulne  months,  $21,077.71, 
from  which  should  be  deducted  at  least  $6,- 
sr>S.23,  the  amount  the  defendant  admitted  to 
be  due  Storey  and  Washoe  counties  for  taxes 
for  the  year  1895,  and  [mssibly  more,  depend- 
ing upon  the  result  of  this  and  a  similar  ac- 
tion in  Storey  county,  leaving  net  for  that 
year  $14,179^^0  or  less.  It  la  not  claimed  that 
these  figures  are  Incorrect,  nor  that  the  gross 
receipts  of  any  year  might  have  been  increased 
tQ'  proper  management,  or  the  amount  of  a- 
pense  decreased.  It  was  also  shown,  without 


contradiction,  that  the  current  rate  of  later 
est  In  Washoe  county  was  S  per  cent,  per  an- 
num. Whether  a  broader  view  should  not 
have  been  taken  npon  this  point,  and  the  rats 
of  Interest  fixed  at  a  lower  figure,  we  have  no 
data  upon  which  to  form  a  conclusion.  There 
was  no  evidence  that  It  was  too  hl^,  and  for 
the  purposes  of  this  appeal  It  must  conse- 
quraitly  be  accepted  as  correct  It  was  also 
shown,  again  without  contradiction,  that  tber» 
is  no  prospect  In  the  near  future  that  tha 
business  of  the  road  will  Increase.  In  fact,  it 
seems  quite  probable  that.  If  anything,  fw 
some  time  to  come,  the  receipta  must  decrease. 
In  this  connection  it  is  argued  that  the  Jut 
had  a  rl^t  to  ex^cise  their  own  Judgment 
in  determining  whether  there  was  a  probabil- 
ity of  fntnre  Improvement;  that  they  couUI 
take  Judicial  notice  of  the  condition  at  the 
country,  and  determine  as  well  as  an  expert 
whether  business  was  likely  to  Increase;  and 
that,  having  done  so,  their  Judgment  cannot 
be  revised  by  this  court  Admlttlni^  without 
deciding,  that  they  coald  take  soch  notice  oC 
surrounding  conditions,  then  this  court  has 
the  same  right  and  the  same  knowledge  Uiat 
the  Jury  had,  and,  the  same  as  a  finding  ap<Ht 
any  other  point  there  must  be  something  sub- 
stantial upon  which  to  base  it.  If  the  Jury 
can  take  judicial  notice  of  a  thing,  It  must  be 
of  something  that  exists,  not  of  something  that 
does  not,  and  than  can  be  no  question  that 
there  Is  nothing  now  except  pure  speculation 
upon  whldi  to  base  such  a  belief.  There  an 
no  improvements  contemplated  and  in  process 
of  construction,  and  no  new  mining  camps  dls^ 
covered  and  developed  to  such  an  extent,  Id 
the  region  of  country  tributary  to  defendant's 
road,  as  make  It  reasonably  certain  that  they 
will  add  materially  to  the  Income  of  the  rood 
In  the  near  future.  To  affect  the  present 
value  of  the  road,  such  prospective  Improve- 
ment must  be  more  than  a  possibility.  It  must 
be  so  near  and  so  certain  that  a  baslness  man 
purchasing  the  road  would  take  It  Into  con- 
sideration. People  V.  Weaver,  67  How.  Praa 
477.  It  is  present  and  not  proipectlve  value 
that  Is  in  question.  People  v.  Roberts  (Sup.) 
38  N.  T.  Supp.  724.  It  Is  very  probaUe  tha^ 
In  time,  new  mining  discoveries  will  be  made* 
or  present  ones  fiulher  developed,  and  new 
enterprises  opened  up  that  will  bring  In  an  in- 
creased population,  and  add  to  the  business  of 
this  road,  uid  we  certainly  believe  such  will 
be  the  case,  and  wtam  this  happens  it  wiU 
add  to  its  value;  tmt  this  pmslblllty  does 
not,  as  a  business  proposition,  add  materially 
to  Its  present  valne.  From  the  foregoing  data, 
wlildi  cotalnly,  In  the  main,  cover  the  ele- 
ments to  be  taken  into  consideration  in  ieter- 
mining  the  value  of  this  road,  there  can  be  no 
qnestiim  that  the  portion  of  the  road  In  Washoe 
county  Is  not  of  the  true  cash  valne  of  $254,- 
821,  as  fixed  by  the  verdict  It  does  not  seem 
reasonable  that  the  value  of  a  road  should  be 
fixed  In  view  of  the  net  receipts  for  any  cam 
year,  which,  owing  to  abnormal  lumdtttiTWL 
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■miy  be  greater  or  less  than  the  average;  btrt 
we  are  not  called  upon  to  consider  that  point 
liere.  We  should  cfrtainly  not  go  back  be- 
yond tbe  mllroed  fiscal  year  of  1893-94,  be- 
cause the  evideDce  i^ovb  diat  the  conditions 
which  profloced  a  net  profit  the  year  before 
of  $102.au^2  no  longer  exist;  and  if  we 
^onld  put  the  years  18»l-ge.  and 

1800-06  together,  tiie  average  would  be  leas 
iiian  the  rece4pts  of  1894-85.  Bo,  ctmslderlng 
'that  year  alone,  the  net  receipts  were  $27,- 
449.53.  Thnt  sum,  capltpllzed  at  8  per  cent., 
represents  9&13.119.12  as  the  value  of  the  en- 
tire Fond,  not  taking  Into  account  the  rolling 
•took  and  other  personal  property,  consisting 
«i  51.75  miles  of  main  track  and  26.14  mlle« 
■of  side  track,  of  whlcb  amounts  there  an 
35.65  miles  of  roatn  track  and  3.5G  mOes  of 
•ide  track  hi  Washoe  county.  Several  dlfter- 
ut  ways  of  during  Wsehoe  comity's  pn>- 
pertlon  of  the  entire  valuation  may  be  adopt- 
ed, depending  upon  tbe  view  taken  of  the  side 
track;  but  noder  none  of  them  can  It  amount 
to  near  tbe  aom  <tf  9264,321,  aa  fixed  1^  tbe 
verdict 

Id  maklDfr  the  above  estimate,  and  In  baa- 
lag  It  entirely  upon  tbe  earning  capartty  of  the 
road,  we  do  not  wish  to  be  understood,  as  we 
have  stated  before,  as  holdtng  that  there  may 
not  be  other  cooatdcratlona  which,  tn  some  cases, 
would  cut  quite  a  material  fl^ufa  We  ahnply 
kold  that  tbe  eamlnp  capacity  Is  the  main  con- 
•tderntlon,  and  that,  aa  shown  In  the  evidence 
to  tills  case  as  repc^ed  to  na,  we  discover  no 
ethers  of  sufficient  Importance  to  affect  the  re- 
■bU.  The  only  evidence  tending  to  support  tbe 
Terdlct  Is  that  of  the  assessor.  He  testified 
ibat  In  hia  judgment  tbe  weA  In  Washoe  conn- 
tjr  was  worth  what  It  wa«  assessed  for.  It  ap- 
peared, however,  that  he  had  no  special  knowl- 
edge of  tbe  value  of  a  railroad,  nor  was  he  any 
better  qualified  to  testify  to  the  value  of  one 
than  niniost  any  other  man  hi  tbe  community. 
He  sratcd  that,  hi  making  the  assessm^t,  he 
had  taken  Into  consideration  the  bustneaa  the 
mad  seemed  to  be  dohig,  certain  mining  de- 
vdorments  which,  at  the  time  of  the  trial,  had 
turned  out  to  be  worthless,  the  material  In  the 
feod,  and  Its  condition;  that  he  did  aot  ex-  ! 
aantae  the  reports  of  the  road,  nor  did  he  make  ' 
any  Inquliy  to  ascertain  what  bnalnees  It  was 
er  had  been  dohig;  that  he  did  not  take  Into 
oenslderatlon  any  decrease  fn  the  eamtnga  of 
flie  road,  and  that,  If  he  had  known  they  had  ; 
Creatly  decreased.  It  would  not  have  made  any  | 
tflTerence  In  bis  judgment  of  Its  value;  that,  in 
making  up  hla  judgment,  be  did  not  take  Into 
conalderetlon  what  the  business  bad  been,  nor 
i^t  It  might  be  In  the  future.  In  making  the 
assessment,  be  seems  to  have  looked  tbe  prop- 
erty over,  and  to  have  come  to  the  general  oon- 
■du^on  it  was  worth  the  value  be  placed  upon 
K.  This  would  be  all  right  so  far  as  the  aa- 
seaemont  was  ooncemed.  If  he  hit  It  right,  be- 
cause the  law  does  not  require  the  amessor 
to  act  np(Hi  any  parthnlar  kind  aC  evidence; 
tot^  wtMB  It  cnoMS  to  teatUrtag  aa  an  e^ert. 


he  must  be  able  to  give  some  reason  for  bis 
conclusions,  or  they  are  not  entitled  to  moch 
weight  Gertalnly  he  was  aMe  to  ^e  none 
here,  and  we  cannot  consent  to  the  clabn  that 
such  evidence  creates  a  substantial  conflict  wtth 
the  undlspQted  bets  shown  by  tbe  defendant 

l^ere  la  also  a  question  as  to  whether  a  part 
of  tbe  cost  of  a  steel  bridge  a^Toss  the  l^ucfcee 
river,  erected  In  the  year  1894^  should  be  de- 
ducted as  a  part  of  the  expense  of  tliat  year. 
As  we  understand  the  fliets  relaUntc  to  that 
matter,  they  are  as  follows:  The  (dd  wooden 
bridge  had  become  decayed  to  such  an  extent 
that  It  was  necessary  to  replace  It  with  a  new 
one.  Tbe  coat  of  a  new  wooden  bridge  would 
be  96,018;  of  a  new  stxti  bridge,  97312.79L 
The  company  cenduded  to  ptit  hi  a  steel  biidg^ 
and  It  now  dahns  that  what  It  would  have  cost 
to  build  a  wnoden  brl^  sbo«Id  be  dedocted  as 
a  part  of  the  annual  expense  of  ktvptag  op  the 
nmd,  and  that  only  the  dtfTefenee  between  the 
cost  of  the  two  shonM  be  charged  to  constrne- 
tlon  account  We  see  no  reason  why  this  b  not 
correct.  Replactag  a  worn-out  bridge  would 
seem  to  be  as  niiKh  an  expense  of  keeping  a 
road  In  i^lr  as  would  reitechig  oU  tlea,  oM 
rails,  or  old  culverts;  and  In  our  statement  of 
tbe  net  earnings  of  tbe  road  we  have  accord- 
ingly deducted  It  As  tfals  expense  vfll  not 
have  to  be  Incurrpd  again.  It  ti  lUr  to  smipuee 
that  the  future  net  earnings  wtn  be  tncreased 
by  that  ftict  Judgment  and  order  rerecaed,  and 
cause  remanded  for  a  new  trtaL 

"BONStBTBUD  and  BBLKNAP,  JJ^  oaacar. 


WATT  T.  NET  ADA  GB24T.  B.  CO.  (Na. 
1,467.) 

(Supreme  Oonrt  at  Nevada.    Urn.  14,  UDaL) 

AJTBAL— AsSIONMItnT  OP  BltRnH— l!t8rrrtCIB!«CT 
OP  EVIDBltOB — FlHDtNOS  OW  PaOT— RSVIBW. 

Under  St.  188S,  p.  89.  which  provides  that 
when  the  notice  of  a  motion  for  a  new  trial  dea- 
nates  as  the  ground  thereof  tbe  ioiulBcieDCT  ot 
e  evidence,  it  shall  be  a  safBcient  assignmrat 
of  error  to  specify  that  tbe  decision  is  not  snp- 
ported  by,  or  is  contrary  to,  ttw  evi<lence:  and 
if  the  evidence,  taken  altogether,  does  not  sap- 
port  tbe  decision,  on  appeal  the  case  shall  t>e 
revised,  without  regard  to  whether  there  are  ex- 
prrss  findings  opou  all  the  issues,— when  the 
aaslgnmrat  is  that  "each  and  evsiy  iiart  of  each 
and  ever;  fiudiag  of  fact  by  the  court  Is  wholly 
unsupported  by  the  evidence,  and  against  the 
evidence,"  the  reviainif  trlbwnal  is  not  bound  by 
an  expresa  finding  of  the  lower  court  on  a  cer- 
tain  iasu^  unless  supported  bg  tbe  cvidenoe. 

On  petition  for  r^iearlng.  Denied. 
For  former  optntons,  see  44       4aSf  and  4i 
Pac.  62. 

BONNIFIELD,  J.  The  appellant  has  peti- 
tioned for  a  rehearing  In  so  Car  as  tbe  judg- 
matt  of  the  court  below  was  affirmed  in  the 
mim  of  92,6fil.60  <4a  Pac  S2),  claiming  tbat 
said  sum  Is  too  much  by  $896.25.  Connsd 
say:  The  court  betow  aade  its  flndlngs  on  tbe 
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qwBBtlon  of  co«ts  of  transportation  froift 
Watt's  ranch  to  Austin,  ezdnslTe  of  the  cost 
of  haling,  as  toHows:  "The  cost  of  transporm- 
thm  from  Watf  s  nocb  to  Auathk  was  net  les* 
than  elgM  dollars  per  ton,  and  the  cost  at 
tranqiortatloD  from  Austin  to  Watt's  ranch 
was  not  less  than  eigbt  deUars  per  ton,  and 
the  market  value  of  baled  hay  at  Austin  at 
about  the  time  of  the  bumlns  of  plalutifTs 
bay  was  $10  to  $12  per  toa."  Oonnsel  fuc- 
tber  say:  "Fhts  flndlav  Ms  net  been  questl(»i<^ 
ed  as  to  Its  cormrtiiesB.  either  by  plaintiff  or 
defendant.  It  has  not  been  assli^ed  as  error, 
oor  haa  iSOa  iONlbig  bees  spacta«il  h(y  e««ti«el 
fbr  defendant  as  mnnpported  the  evMenco. 
St  baa  net  beca  aaaalled  In  any  way  by  either 
Bide,  and  Is  therefore  blndhug,  under  the  author^ 
itiee,  and  upini  mauA  feSBOB,  upon  this  court, 
tor  an  purposes  of  tbe  case.  Whether  it  be  In- 
TcA:ed  for  tke  pwpose  of  rerenriaK  the  judg- 
ment, or  relied  ap<m  In  case  a  MdUcatioa  of 
the  Judgment  rimll  be  d^rtofiied  upon  by  tills 
eeurt,  It  la  altaolutdy  binding  sn  the  court  and 
Htlgant,  becaoae  It  has  not  been  pointed  out 
as  not  sttppeirted  by  the  evidence,  aor  assail^ 
aa  a  flndlng  of  fact  hi  any  way."  We,. how- 
•rer,  find,  among  tht  errors  aa  assigned  by  ap- 
])dlant^  Amnsel  tn  the  statement  on  motioo 
Cor  new  trial,  the  following  alleged  error: 
"Hut  tach  and  every  part  of  each  and  every 
flndlng  of  fact  by  the  court  Is  i^oUy  unsup- 
ported 1^  the  evldenoe,  and  i^lnst  the  evl^ 
denea"  We  also  find  that  fbe  appellant's  no- 
tice of  motion  for  new  trial  deelgnated,  as  one 
of  the  grotmds,  '*the  tnsnffldency  <st  the  evV 
dence  to  Justify  the  dedslon  of  the  ooun.'* 

Our  statute  (1883.  p.  86)  wfth  refermoe  to 
motions  for  new  trials,  among  other  things, 
provides:  "When  the  notice  (Agnates,  as  the 
ground  upon  which  the  motiofi  will  be  made, 
the  hisnfllclency  of  the  evidence  to  Justify  the 
rerdlct  or  other  dedstoo,  ft  shall  be  snffldent 
assignment  of  error  to  iptOty  that  the  to- 
Oct  at  the  Jniy,  or  the  Mdsliii*  or  ^tidpoent, 
or  deent  of  the  covt,  la  not  atiported  by  the 
evtdence,  «r  Is  o»itmry  tn  Oie  orUcBcsi  In 
such  case,  where  ft  amieanr  that  the  evUaicc^ 
taken  altogether,  doei  not  support  the  verdict, 
of  deelsloii,  dr  Judtoaoent  w  ftcree  at  Ifae 
eonrt,  a  new  tilal  stall  be  grsate4  or,  npbtt  fl|>' 
peal,  the  cem  shall  be  revised  wittaoat  r^ard 
to  whether  there  an  ^picss  flndh^s  opoa  aa 
the  Issues,  or  wlietlief  tiie  qpeeUtcatlons  par- 
tfcularly  point  ont  the  flnflms  or  flndlnga,  ci- 
ther etpress  or  Implied,  that  are  not  mpporfeed 
tiy  the  evidence,  or  are  contrary  thereto'* 

Under  tfie  above  fbcts  and  the  siatnte,  this 
court  not  bomid  by  the  finding  of  the  low- 
et  conrt  with  refierence  to  the  coat  of  traBspor>-  ; 
tatlon  of  the  hay,  nnim  It  finds  that  the  evi- 
dence gnpport*  sncta  flnUng.  The  fmce  of  tUs 
findhig  Is  no  greater  tinn  any  otha  flndlng  of 
fiict  In  the  caae,  bat  Is  etaetiy  the  same;  The 
petition  for  rehearing  Is  denied. 

BiaiELOW,  CJ^kdO.  BOULMAP,  on- 
cat 


STATU  T.  mswoob. 

(Saprenn  Oeurt  of  Wsshlngtm.  Vw.  1608.) 

i  iNFOHUATION  —  DtJPUClTT  — UKTMITIAI,  LaW— 6M' 
ClAb  ChC^HBI^lEvlDKXCS. 

1.  An  H(fVtrstfltl«a  efasriring  that  a  defendant 
did  felonioualr  make  an  asuault  opoD  a  female 
child,  and  cli<l  then  and  tlier»  felouiuuuly  raritih, 

I  carniiliy  knuvr,  and  abuse  anch  child,  la  not  de- 
,  imrrable  off  the  ground  that  It  chafes  an  as- 
I  aairit  as  n  distinct  offense. 

2.  Pemitttaig  ^tet-ial  oonnsel  to  aimear  in  a 
.  ciiminnl  caae  to  aaaiat  In  the  prosecution  Is  not 
:  ground  for  reversal,  unless  an  abuse  of  diacre- 

1  tlon  Is  ahomi. 

3.  Tb«  action  of  a  trial  coort  In  permitting 
lendhig  mieationa  to  be  aaked  of  witnesses  Is  ao 
largely  oncrptfonary  that  It  Is  not  ground  for 
reveraal,  except  In  extreme  oases. 

Ap[>eal  from  superior  court,  Stevens  county; 
Jesse  Arthur,  Jud^e. 

Henry  Elswood  was  convicted  of  the  crime 
of  rape,  and  appeals.  Afhrmed. 

MUB  B.  Slater  and  8.  Q.  Allen,  for  app«t- 
lant.   O.  A.  HanbE,  tat  the  State. 

HOYT,  C.  J.  Defendant  was  convicted  of 
the  anrae  of  rape,  and,  from  the  Judgsoent 
and  smtence  Imposed,  has  proAcoted  tbla  ap- 
pml  His  ftiat  attack  Is  upon  the  Informa- 
tion, of  which  the  substantial  part  was  tn  the 
f otto  wing  langoagw:  **Cones  now  a  A. 
Mmat*,  eonty  and  piosecntlng  attorney  for 
Btevena  conn^,  state  of  Washington,  and  iff 
this,  bis  inforniattott,  charges  the  defendant 
Beary  Elswood,  of  the  crime  of  rape,  commit- 
ted as  follows^  to  wit:  The  said  Henry  Ela- 
WDOd,  Id  Stevens  coaoty,  state  of  Washing- 
ton, on,  to  wit,  the  Slith  day  of  July,  18BB, 
and  before  the  filing  of  this  Information,  In 
and  upon  one  Resole  Lntjens,  a  female  child, 
under  the  age  of  twelve  years,  to  wit  of  the 
age  of  tn  years,  feloulons^  did  make  an 
aamaR;  aid  her,  the  said  Reesle  Lntjena, 
then  and  there  felenluuiOy  did  rarlah,  carnally 
know,  and  abase,  contrary  to  ttie  statute  IB- 
vmA  caoe  made  and  protMted."  It  Is  datmed 
that  tbla  indictment  wfts  bad,  for  the  reason 
-fhaft  H  chai«ed  two  distinct  crimes;  First, 
that  of  aiaanlt;  and,  second,  that  of  npe. 
The  gtonnd  upon  which  tUa  claltti  la  mad* 
k  that  the  section  npon  which  the  Infotmatltm 
wan  founded  has  provided  fer  two  distinct 
Crimea,— one  ter  rape  npon  an  adult,  and 
another  tot  oM  upon  a  child.  We  do  not 
tfa«  nnderatand  this  asctlon.  We  think  It 
has  provided  for  bat  one  crime,  that  of  rape; 
that  it  has  provided  the  acts  necessary  to  con- 
stitute tin  crime  in  the  caae  of  an  adult,  and 
also  those  which  would  coastltate  the  <»1m« 
In  the  caae  of  a  child.  But  In  either  caae  the 
offense  therein  defined  Is  that  of  i^ape. .  This 
being  so.  and  It  being  clear  from  the  language 
of  tbe  Information  that  It  was  the  latent  to 
chaive  a  fehmioua  assaiilt,.tbe  tact  that  words 
were  used  which  might  have  charged  an  as- 
sault Independent  of  the  charge  of  rape  does 
not  show  an  Intent  to  charge  the  crime  of  as- 
sault excepting  aa  tbe  same  la  Included  In  tbe 
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crime  of  rape.  Tlie  tnformatloii  falrlr  In- 
fbnued  the  defen^nt  of  the  offense  with 
wblcb  he  was  sought  to  be  charged,  and*  un- 
der our  statnte.  was  wafUdeat, 

The  second  error  Is  founded  upon  the  action 
of  the  court  in  allowing  special  counsd  to  ap- 
pear to  aid  the  prosecuting  attorney  In  the 
trial  of  the  cause;  hut,  In  our  opinion,  the  ac- 
tion of  the  court  In  thia  matter  was  wlthhi 
Its  discretion,  and,  no  abuse  thweof  being 
shown  by  the  recoid,  such  dlscretton  will  not 
be  Interfered  with  here. 

A  portion  of  the  third  ground  upon  which 
revwsal  Is  sought  attacks  the  Information,  as 
to  whl(;h  It  Is  not  necessary  that  anything 
further  should  be  said. 

The  other  ground  alleged  and«  this  point 
is  that  the  evidence  was  such  that  the  court 
should  have  takra  the  case  from  the  Jury,  and 
discharged  the  defendant  But,  atnce  there 
was  testimony  tending  to  show  every  fact 
necessary  to  estshllsh  the  gnnt  of  defendant, 
we  think  the  action  of  tlie  court  In  refusing 
to  take  the  case  from  the  Jury  was  what  It 
Aould  have  been. 

The  fourth  assignment  of  error  Is  founded 
upon  the  action  of  the  court  In  admitting,  and 
refusing  to  admit,  evidence  offered  upon  the 
trial,  and  raises  the  question  as  to  the  suf- 
ficiency ot  the  evidence  to  support  the  v^ 
diet  The  action  of  the  court  upon  the  trial 
in  allowing  leading  quesUons  Is  strongly  ur- 
ged as  having  been  prejudicial  etcor,  but 
this  is  a  matter  so  largely  In  the  discretion  of 
the  lower  court  that  except  In  an  extreme 
case,  Its  action  will  not  be  Interfered  with, 
and  that  extreme  case  la  not  made  to  appear 
from  this  record.  Aa  to  the  admission  of  tes- 
timony objected  to.  and  the  refusal  to  admit 
testimony  <^ered,  It  la  sufBdent  to  say  that 
we  have  carefully  examined  the  statement  of 
fiu:t8,  and  faU  to  find  in  the  rulings  therein 
disclosed  any  ground  for  reversal.  Upon  the 
question  of  the  insufficiency  of  the  evidence 
to  support  the  vodlct  there  was,  as  we  have 
already  seen,  testimony  tending  to  show  ev- 
ery necessary  fact;  and  this  being  so,  and 
the  Jury  having  acted  thereon,  and  rendered 
a  verdtet  and  the  court  which  tried  the  cause 
and  heard  Uie  testimony  given  having  refused 
to  interfere  with  socb  verdict  the  insuffi- 
ciency of  the  testimony  Is  not  so  apparent 
from  the  record  as  to  warrant  us  In  setting 
aside  the  verdict  The  Judgment  and  sen- 
tonce  will  be  affirmed. 

SCOTT,  ANDERS,  DUNBAR,  and  OOB^ 
DON.  JJ.,  concur. 


J.  F.  HART  LUMBER  CO.  v.  BUCKBR. 

(Supreme  Court  of  Wasbloston.    Nov.  9, 189a) 

BOHOOL  LAirns— Lbasb— luPitovKME  ntb— Appbms- 
AL — Sale— Tins  Laniis— Evidbitcs 
— Pkiua  Facie  Case. 

1.  In  an  action  by  an  assiniee  of  a  leasee  of 
sdioel  lands  to  leoover  from  the  porchaaer  th«e- 


of  the  appraised  vntne  of  the  improvements  up- 
on the  laud  purchaited,  evidence  that  the  leasee. 
H.,  made  certain  improTemeots  thereon,  and 
assigned  his  claim  therefor  to  plaintiff,  is  anffi- 
dent  to  establish,  prima  fade,  plalatiffB  risfat 
to  recover,  though  sndi  Improvements  were 
made  in  puraaance  of  an  agreement  between  the 
leasee  and  oth»  pereona  aa  to  their  ownerahipi. 

2.  Wtiere  the  board  of  county  oommiasiooen 
makea  a  leaae  pnrporting  to  give  the  right  to  thf* 
lessee  named  therein  to  take  poaseasioa  of  the 
lands  deacribed,  and  thereunder  poaaenion  ta 
taken,  and  improvements  madc^  a  sCrancer  to 
the  transacthm,  who  would  otherwise  be  liable 
for  the  value  of  llie  improvements,  cannot  ob- 
ject to  an  irxegnlarity  la  the  making  of  the 

3.  That  improvements  upon  achool  lands  were 
appraised  by  the  board  of  coun^  commission's 
before  a  sale  of  the  lands  may  be  shown  b7  the 
county  records,  and  by  proof  of  what  transpired 
at  the  time  of  tlie  sale. 

4.  That  an  appraisement  of  improvemento  up- 
on achool  landa,  made  by  the  board  of  conn^ 
commiMioners  before  a  sale  of  the  land,  waa 
fraoduient,  is  a  matter  of  defenae,  and  most  be 
proved,  in  an  action  to  recover  frum  the  purchas- 
er the  appraised  value  of  the  improvcmeots. 

0.  At  a  sale  of  school  lands,  where  a  lot  is  in 
form  Btmck  olf  to  one  poson  with  the  ander- 
atandfnfc  that  another  is  to  become  the  purchss- 
er,  and  the  second  person  carries  out  the  agree- 
ment by  having  bia  name  entered  as  nurchaaer, 
and  payBfthe  10  per  cent,  of  the  pnrchaae  price 
required  to  consummate  the  sale,  he  cannot 
avoid  the  contract  on  the  ground  that  he  waa 
not  in  fact  the  purcbaser  at  the  sale. 

6.  In  a  sale  of  school  lands,  the  ai^ndaement 
having  stated  that  certain  improvementa  were 
upon  a  lot  deaignated,  a  purchaser  of  such  lot 
must  he  preeamed  to  bare  bid  with  the  expecta- 
tion that  he  must  pay  to  the  owner  thereof  the 
amount  of  such  aporaiaemrat  and  be  cannot 
take  advantoge  of  the  fact  that  aome  portion  of 
the  improvements  were  vgonk  tide  land  in  front 
of  the  upland  purchased  Iv'  him. 

Appeal  from  st^>erior  court  Snohomish  coun- 
ty; John  O.  Denney.  Judge. 

Action  by  the  J.  F.  Hart  Lumibw  Company 
Bgatost  Wyatt  J.  Rucker  to  ncover  the  value 
of  improvements  made  upon  school  lands  un- 
der lease.  From  a  Judgment  of  niHiBnlt  plain- 
tiff appesis.  Reversed. 

O.  W.  Seymour,  StUes  A  Stevens,  Coleman 
&  Hart,  and  Sapp  &  Lysons,  for  ^tpellant 
Bell  &  Austin  and  Orowlqr.  SnUlvan  &  Uroaa- 

cup,  for  respcHident 

UUYT,  C.  J.  This  action  was  brought  to  re- 
cover of  the  purchaser  of  aetuxA  lands  the  ap- 
praised value  of  the  Improvemoito  upon  the 
land  purchased.  After  the  evidence  on  the 
part  of  the  plaintiff  was  all  in,  the  court  upon 
motion  of  defendant  granted  a  nousutt,  and 
the  question  presented  on  this  appeal  la  as  to 
whether  or  not  the  evidence  made  out  a  prima 
fa<Ae  case  against  the  defendant  The  re^wnd- 
ent  sets  out  In  his  brief  five  propositions  as  lo 
which  it  was  necessary  that  the  plaintiff  should 
Introduce  evidence,  and  omcedee  that  If  evi- 
dence sufficient  to  prima  facie  establish  each 
of  tbese  Uve  pn^osltlons  was  introduced  by 
plaintiff,  the  motion  for  a  nonsuit  was 
wrongfully  granted.  These  Ave  propositions 
are  stated  In  said  brief  as  follows:  "First 
John  F.  Uart  made  upon  lot  number  11.  sec- 
tion 16,  township  ^  N.,  R.  5  W.  M..  cer- 
tain  large  and  valuable  permanent  lm[»rove- 
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menta,  consisting  (tf  a  Bawmiil,  and  Improrc- 
mena  pertaining  Lbereto,  and  dyking  and 
■laslung.  Second.  These  improvements  were 
made  hy  said  Hart  after  obtaining  from  the 
state  a  valid  lease  of  said -lot  from  the  autiior- 
laied  agents  of  the  state.  Third.  These  im- 
provements were  subject  to  ai^ralsement,  and 
were  appraised  according  to  law  by  the  au- 
thorized agents  of  the  state.  Fourth.  The  de- 
fendant, Wyatt  J.  Rucker,  became  a  purchaser 
of  said  lot  Fifth.  The  plalntlH;  Uart  Lumber 
Company,  became,  before  the  commeucement  of 
this  action,  the  owner  of  full  and  complete 
right  and  title  to  the  claim  made  against  the 
defendant,  Wyatt  J.  Bucker,  for  the  appraised 
value  of  said  improvements." 

As  to  the  first  proposition,  there  was  abun- 
dant testimony  to  Bliow  that  certain  Improve* 
ments  bad  been  made  upon  tbe  land  in  ques- 
tion, that  the  same  bad  been  made  by  one 
John  F.  Uart,  and  that  Ida  interest  therein 
had  been  assl^ied  to  tbe  plalntur.  This  testi- 
mony, prlmla  facie  at  least,  established  tbe 
first  proposition,  and  this  prima  &icie  showing 
was  not  overcome  by  reason  of  the  fact  that 
these  ImproT^ents  were  made  by  Hart  in 
pursuance  of  an  agreement  between  tilmself 
and  other  persons  as  to  their  ownership.  Not- 
withstanding the  existence  of  this  agreement, 
the  improvements  liaving  been  put  upon  the 
land  by  Hart,  and  be  having  assigned  his  claim 
therefor  to  the  plaintiff,  was  softlcieut,  at  least 
prima  fade,  to  establish  the  right  of  plaintiff 
to  recover  the  value  of  the  improvements. 

The  second  proposittoa  was  clearly  establish- 
ed. If  the  board  of  county  commissioners  had 
authority  to  make  tbe  lease  introduced  in  evi- 
dmce;  and  whether  or  not  they  liad  such  au- 
thority could  not  concern  the  defendant.  It 
purported  to  give  the  right  to  the  lesaee  named 
tliereln  to  take  possesslcn  of  ttie  land  in  qucs* 
tlon,  and  thereunder  possession  was  taken,  and 
Improvements  made,  and  a  stranger  to  tbe 
transaction,  who  would  otherwise  be  liable  for 
pie  value  of  the  improvements,,  could  not  es- 
cape such  liability  by  reason  of  any  Irregular- 
ity in  the  making  of  the  lease.  Tliat  these  Im- 
provements were  appraised  by  the  board  of 
county  commissioners  before  the  sale  was  at- 
tempted to  be  shown  by  tbe  introduction  of 
copies  of  a  portion  of  tbe  records  of  !5notiom- 
lab  county,  and  by  proof  as  to  what  transpired 
at  the  time  of  the  sale.  Tbese  were,  In  our 
opinion,  sofflclent  to  prima  fade  establish  the 
tact  of  such  appialsaL  But,  even  If  they  were 
not,  defendant  Is  not  In  a  position  to  question 
the  fact  tiiat  an  appraisement  had  been  made. 
A  letter  from  blm  to  the  board  of  state  land 
commissioners  was  Introduced  in  evidence,  up- 
on which  he  asked  such  board  to  act  otttcialiy; 
and  In  that  letter  there  was  a  statement  that 
I3ie  Improvements  on  the  lot  bad  been  ap- 
praised. Jnst  betoie  the  sale,  at  tbe  sum  of 
HH,UOO.  Having  stated  this  fact  as  a  founda- 
tion for  a  dalm  for  relief  by  the  board,  he 
thereafter  was  not  in  a  condition  to  deny  the 
fact  of  such  approlseaient  In  any  matter  grow- 
ing oat  of  the  alleged  purchase      him  of  the 


lot  In  question.  It  Is  tru^  that  in  such  letter 
be  claimed  that  the  appraisement  was  fraudu- 
lent, and  that  the  actual  value  of  the  improve- 
ments did  not  exceed  the  sum  of  $8,000.  But. 
If  the  appraisement  was  actually  made,  proof 
of  that  fact  would  be  sullicient  to  make  out  a 
prima  facie  case  in  favor  of  the  plaintiff;  and, 
if  the  fact  that  It  was  fraudulent  would  con- 
stitute a  defense,  the  fraud  would  have  to  be 

As  to  tbe  fourth  proposition.  It  sotUdeutly 
appeared  from  the  evlttence  that  the  lot  in 
questltm,  with  others,  was  In  form  struck  off 
to  James  J.  HIU,  but  that  at  tbe  time  it  was 
so  struck  off  It  was  understood  that  defendant 
was  to  become  tlie  purchaser  of  tbe  lot  in  ques- 
tion, and  James  J.  Ulil  of  tbe  other  lands  In- 
cluded In  the  parcel  sold.  This  understand- 
ing was  carried  out  by  the  defendant's  name 
being  entered  as  purchaser  of  tbe  lot  in  ques- 
tion, and  by  the  payment  by  him  of  tbe  10  per 
cent,  of  tbe  purchase  price  required  to  con- 
summate tbe  Bale.  Under  these  circumstan- 
ces, he  Is  not  in  a  omdltlon  to  claim  that  he 
was  not  in  fact  the  purchaser  of  tbe  lot  in 
question,  and  especially  is  this  so  In  view  of 
the  fttct  that  In  the  letter  hereinbefore  referred 
to  tie,  ttiougb  seeking  to  avoid  the  sale,  did  not 
claim  that  be  was  not  In  fact  the  purchaser  at 
such  sale. 

The  fifth  proposition  has  been  substantially 
covered  by  what  was  said  as  to  the  tirsl.  If 
others  than  Uart  were  Interested  in  tbe  Im- 
provements, that  fact  did  not  appear  of  rec- 
ord, and  a  conveyance  by  him  to  the  plaintiff 
would,  at  least  prima  facie,  convey  a  good  title. 

There  was  then.  In  our  c^Inlon,  testlmcmy 
tending  to  estabUsb  each  of  tbe  facts  uecessai  y 
to  enable  the  plalntlfr  to  recover.  If,  under  tbe 
law,  there  could  have  been  any  appraisement 
of  the  improvements  upon  tbe  land  by  tlie 
commissioners  at  the  time  it  was  made.  From 
what  is  said  in  the  briefs  it  Is  probable  tliat 
the  court  construed  the  case  of  Holm  v.  I'rater, 
7  Wash.  207,  34  Fac.  to  negative  the 
right  of  tbe  commissioners  to  make  such  ap- 
praisement What  was  held  In  that  case  was 
that,  an  appraisement  of  the  Improvements  hav- 
ing been  once  made,  the  fact  that  other  Im- 
provements were  placed  thereon  before  the  sale 
would  not  entitle  the  oMmer  thereof  to  a  second 
appraisement  But  in  the  case  at  bar  then 
was  nothing  tending  to  show  that  there  bad 
been  any  appraisement  of  tbe  Improvements 
prior  to  tbe  one  In  controTersy.  It  Is  true  that 
there  was  some  testimony  tending  to  show  that 
an  appraisement  of  tbe  land  had  been  befoi-e 
made.  But  If,  from  that  fact,  an  inference 
would  flow  that  the  improvements  had  also 
been  appraised,  such  hiference  was  negatived 
by  testimony  showing  tliat  tbe  commissioners 
understood  that  tbe  appraisal  of  the  Improve- 
ments must  be  as  of  the  day  of  tbe  sale. 

We  have  not  overlooked  the  extended  and 
able  discussion  as  to  the  rights  of  the  parties 
grrowing  out  of  the  alleged  fact  that  much  of 
these  Improvonents  vr&e  oa  tide  lands  in  trout 
of  the  lot,  and  not  opcm  ttie  lot  Itadf ;  bat,  nii> 
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da  mr  view  of  tiie  law,  tlie  defndaiit  ta  not  la 
&  position  to  take  adraDtage  of  that  fkwt,  if 
fact  N  ma  Tbe  appraisement  baTlqr  atated 
fiiat  tte  tanpifOTaneiits  were  upoa  the  lot  la 
controverey,  the  defendant  must  be  pieanmed 
to  have  bid  with  tbe  expectation  that  be  must 
pay  to  the  owner  tbsiBat  tbe  amonnt  of  mik 
appralaemeiit;  and  while  we  wU  not  nov  de- 
cide as  to  the  liability  of  the  porcbaser  for  tm- 
proTementB  appraised  as  a  part  oC  the  laikl  pur- 
chased, If  In  fact  they  are  upon  an  entirely  dif- 
ferent lot,  we  do  h(M  that  under  the  cfvcimi- 
stances  dtetdosed  by  the  evidence  in  this  case 
the  purchaser  canncft  take  advantage  of  the 
fact  that  Bone  portton  -of  the  Improvemenw 
were  opon  tide  land  to  freuft  of  tbe  uplaad  pur- 
chased by  hlB.  As  to  wtiat  wosM  be  the  ef- 
fect upon  Qw  rights  «(  tbe  otmer  of  Improw- 
meots  npoa  KluxA  land  to  collect  thetr  «p- 
praised  valne  from  the  porehaser  OKtcsf  if  such 
ImproToneMts  bad  been  fraudulently  made  or 
appralsed,  we  shall  not  now  decide.  It  fs  mn- 
ctent  to  say  that  at  the  time  plnhitiff  rested  then 
was  no  sufflctent  showtag  that  the  ilgtat  of 
plalntiir  to  reooTW  had  been  sMeateA  by  any 
fraod  la  the  appraisement  The  Jm^^HiMit  wUl 
iie  reTerBed,'and  the  cause  remanded,  with  in^ 
■tmictlons  to  deny  tbe  motion  for  nonsuit,  and 
proceed  wttb  the  trial  of  tbe  cause  in  accord- 
ance with  this  opinkiu, 

* 

SOOTT,  ANDEBS.  and  <K>BI>ON,  JJ^  ocMi- 
cnr. 


HBRRIMAN  et  al.  r.  MENZIIDS  et  tIL  {So. 
15,991.)  > 

<Snprenke  Coart  of  California.    Not.  7,  1896.) 

CoKTRAOT— ReSTBICTIOS  0»  TiUDB— lfOS0Ktt.T— 

Public  Puuct— Vauditt, 

A  contract  provided  for  the  fonnntion  of  an 
assodation  between  several  firms  and  iadivid- 
nals  "to  govern  and  control  the  businen  of 
matiter  stevedores,  to  be  curried  on  by  Itn  mem- 
bers, and  to  divide  the  prolita  and  Iorbos  of  said 
biiKiiiess  so  carried  on."  The  asBociation  was  to 
■continue  for  five  years,  and  was  given  power, 
throufffa  a  ma^lty  vote,  to  fix  a  schedule  of 
charces;  and  it  was  agreed  tiiat  each  mentljer 
would  do  no  work  for  lower  prices.  Each 
t^em^e^  was  to  carry  on  the  bnBinosa  in  its  or 
his  own  name,  as  theretofore,  for  the  benefit  of 
the  Hseociation,  and  render  regular  statements 
to  tiie  association.  The  ajrreement  wss  to  cov- 
er all  businesH  done  by  any  of  Its  members  In 
the  BtHte,  and  provided  that  any  member  vlo- 
latinR  the  contract  should  pay  to  the  nssociatloB 
a  certain  amount  as  liquidated  damages.  Bcldy 
that  the  contract  did  not  create  a  monopoly  to 
□nduiy  restrict  the  business  of  stevedMing,  In 
contravention  of  public  policy. 

In  bank.  Appeal  from  superior  court,  city 
and  county  of  San  Francisco;  James  M. 
Troutt,  Judge. 

Action  by  Albert  Herriman  and  others 
against  Stuart  Menzles  and  others  on  a  con- 
tract. From  a  Judgment  In  favor  of  plain- 
tiffs, defendants  appeal.  Affirmed. 

Henry  N.  Clement,  for  appeilaats.  T.  O. 
€ougan,  tor  respondents. 

1  Rehearing  denied. 


VAN  BUIBT,  1.  In  thU  ease  the  deCsnd- 
Uts  appealed  to  this  court  from  the  lodg- 
ment and  from  an  order  denying  a  asoUon 
tot  a  new  trtaL  Tbe  appeal  fraoi  ttaa  Jadff- 
ment  was  hecetofsre  dismissed,  and  the  or- 
der denying  a  new  trial  afflrassd.  In  degtati- 
ttiant  Herriman  t.  Measles.  44  Jt^c. 
Bnbsequoitly  the  order  dtamlssliig  tbe  mp- 
psal  from  tbe  Judgment  was,  upon  petttloD 
therefor,  set  aside,  and  a  heartng  af  tbe  mo- 
UoB  -opdeied  In  bank.  Since  tbe  last  arder, 
tbe  appeal  from  the  Judgment  ban  beea  mab- 
mlUcd  upon  tbs  merits,  btt  wttunit  a  matver 
9t  said  mottsn  te  dlaastos^ 

Tbe  a|>poBl  from  tbe  jnOgment  in^Tes 
but  one  aoestlon,— vAethw  tbs  eouaplalBt 
stasts  a  cams  of  acttsa.  The  objection 
weed  Is  ttat  tbe  oontittet  whteb  ftvana  the 
basis  of  tm  action,  and  nader  wblob  tbe  ac- 
XTsantthg  Is  asked,  la  wntnuT  •»  pnbUc  poli- 
ty, and  Told.  Tbe  coDtract  Is  set  out  In  tee 
verba.  It  provides  for  the  fonsaticie  of  an 
■Ssociation  between  several  flnos  and  tardl* 
TMnals  ettgwged  In  tbe  basliicss  «(  ctereAor- 
!bg  in  tbe  city  of  San  FTaacMco  widar  ttie 
name  of  tbe  llaster  Stevedores'  Asaociatloa, 
"to  govern  and  centnri  the  basinees  of  nuw- 
«er  fitevedoree,  to  be  oarmfcd  tan  by  Its  mem- 
bers, and  to  divide  tbe  profits  and  toasea  of 
said  bvBlQesB  so  carried  oa."  Tlie  associa- 
tion Is  to  coDtlDoe  five  years.  Uertaln  on- 
cers, coiHlatlng  of  president,  vice  president, 
and  secretary,  whose  duties  are  deDned,  and 
a  standing  committee  for  the  audltliig  of 
accoanta  of  the  nrensbera,  are  provided  tor. 
The  association  Is  given  power  throu^ch  a 
majority  vote  of  its  members  to  "flx  a  ached- 
nle  of  prices  or  charges  for  any  and  all  work 
fliB  stevedores  to  be  done  and  performed  by 
Its  members,  and  they  hereby  agree  that  tbey 
will  each  of  them  observe  and  abide  by  snob 
Bcbedtde  of  prioes  or  cbsnges,  and  that  none 
of  tbem  will  do  or  perform  any  such  work 
at  or  for  less  or  lower  prices,  or  suffer  or  al- 
low any  discpunt  to  be  made  therefrom,  ex^ 
cept  as  may  be  allowed  er  antborlxed  by  tbe 
association."  "{Vi  Mach  of  tbe  firms  and 
parties  hereto  Is  to  carry  on  the  business  of 
master  stevedoree,  according  to  the  provi- 
BloBB  of  this  agreemeat,  in  th^  own  names 
as  heretofore,  for  the  benefit  of  tble  assocfa- 
tton;  and  each  agree  to  do  so  in  an  efficient 
and  ecoBomfcal  nanner,  and  tbat  their  dis- 
bursements shall  t)e  subject  to  exuntnadon 
and  apffroval  or  dtotpproval  as  herein  pm- 
Tlded."  £ach  member  Is  required  to  keep 
full  and  correct  acceunta  of  the  iMiBlness 
done  by  him,  Including  all  receipts  and  dis- 
bursements, and  render  statements  tbero 
of  at  stated  Intervals  to  the  association.  Tbe 
agreement  covers  all  business  done  by  any 
of  the  members  In  San  Frandaco  and  tbe 
other  ports  In  the  state,  and  provldeB  that 
any  member  violating  any  provision  of  the 
contract  shall  pay  to  the  association  a  oer- 
tain  amount  as  llcpildated  damages. 

It  Is  contended  tbat  tbe  contract  contam- 
plates  an  Illegal  scheme  and  combination  to 
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gttift  coWtMftltlM  m  the  crtevedoring  bualness, 
and  Is  in  tenmint  of  trade,  and  that  its  ef- 
fert  IB  to  emte  a  monopoly;  and  tbat  In 
tliese  respects  It  conttttTenes  pnbllc  polloy, 
and  Is  opposed  to  good  ttorels,  and  so  con- 
stitutes no  proper  basts  for  an  action  either 
at  law  or  In  equity.  We  are  unable  to  coiu- 
eWe  in  tfala  construction  of  the  contract,  or 
to  perceive  anything  therein  whtch  renders 
It  Invalid  upon  the  grounds  stated.  The  ob- 
jectl(m  tbat  Its  effect  is  to  create  a  monopoly 
In  and  vnduly  restrict  the  business  of  steve- 
doring does  not  find  support  In  its  terms. 
A  monopoly  exists  where  all  or  so  nearly  an 
of  an  article  of  trade  or  commerce  within  a 
community  or  district  is  brought  within  the 
kaads  of  one  man  or  set  of  CDeo  as  to  prac 
tlcally  bring  the  handling  or  production  of 
the  commodity  or  thing  within  such  single 
control,  to  the  exclusion  of  competition  or 
free  baffle  therein.  Anything  lew  than  this 
la  not  monopoly.  Webster  defines  It  as  "the 
sole  power  of  dealing  In  any  weclea  of 
goods,"  and  Bonvter  as  "the  abnse  of  free 
commerce,  by  which  <me  or  more  individuals 
bave  procured  the  advantage  of  selling  all 
«f  a  particular  Und  of  mercbandlscL"  And 
these  deflnltloDS  accord'  with  that  given  by 
later  writers.  BpelL  Trusts,  {  13a.  An  agree- 
ment,  the  purpose  or  effect  of  which  Is  to 
create  a  monopoly,  Is  unlawful  If  It  relate 
to  some  staple  commodity,  or  thing  of  gen- 
eiml  requirement  and  use  or  of  necessity,  and 
not  something  of  mere  luxury  or  convenience. 
Assuming  that  the  business  of  stevedoring  Is 
a  thing  which  is  the  proper  subject  of  a 
monopoly  within  this  d^nltlon,  there  is  noth- 
ing In  this  agreement  to  render  it  obnoxious 
to  that  objection,  nor  anything  to  show  that 
it  wlU  operate  to  .unlawfully  restrain  trade. 
It  nowhere  appears  therefrom  that  the  par- 
ties to  this  contract,  by  the  combination  of 
tbelr  business  interests  provided  for,  are  In 
the  control,  or  anything  like  the  control,  of 
thtA  baslness  In  San  Fmndsco.  to  an  extent 
to  enable  them  to  exclude  competition  there- 
in, or  control  the  price  of  such  labor  or  busi- 
ness. There  is  absolutely  nothing  to  show 
tluit  they  comprise  more  than  the  most  Insig- 
nificant part  or  fractiw.  either  In  number 
or  Tohime  of  bnainesa,  of  those  engaged  In 
tliat  trade  In  ttils  commiiDfty.  We  are'  not 
at  liberty  to  Indulge  In  Inferences  which 
would  restrict  the  parties  In  their  right  to 
<!omblne  tbelr  Interests.  ParUes  are  to  be 
given  the  widest  latitude  to  make  contmcts 
with  reference  to  their  private  interests 
(Printing  Co.  v.  Sampson,  ti.  H.  19  Eq.  405), 
and  the  invalidity  of  sncb  contraete  Is  never 
to  be  inferred,  but  must  be  clearly  made  to 
appear.  AppeRant  ssys  that  the  purpose  of 
this  contract  Is  expressly  declared  as  that  of 
"controlling  the  business  of  stevedoring," 
and  that  this  Implies  an  Improper  restriction 
of  that  business  and  a  monopoly.  But  the 
language  of  the  contract  la.  "to  govern  and 
control  the  business  of  master  stevedores,  to 
be  carried  on  by  Its  members."   This  Is  a 


very  dtffet«nt  thing  from  t  comMnatlob  to 
control  the  entire  business  of  stevedoring. 
CombitnthHia  between  tedlvtdnals  at  firms 
for  the  relation  of  prices,  and  of  competi- 
tion In  business,  at«  not  monopolies,  and  are 
not  unlawful  as  In  restraint  of  trade,  so  long 
as  they  are  reasonable,  and  do  not  ln<Aode 
all  of  a  commodity  or  trade,  or  ci«ate  such 
restrictions  as  to  materially  alTect  the  free- 
dom of  commerce.  Bay  the  supreme  court  of 
Illinois,  m  People's  Gaallgbttt  Coke  Co.  v.  Chi- 
cago Oasllght  A  Coke  Co.,  3D  IH.  App.  402: 
"The  tendency  of  the  courts  to  to  regard 
contracts  In  partial  restraint  of  competition 
with  less  disfavor  tbaa  formerty,  and  the 
strictness  of  the  ancient  rule  has  been  great- 
ly modified  by  the  modern  cases.  Maule.  J., 
m  Proctor  V.  Bargent.  2  Scott,  N,  B.  289,  re- 
marked that:  'Many  persons  who  are  well  In- 
formed upon  the  subject  entertain  an  opinion 
that  the  puMIc  would  be  better  served  if, 
by  permitting  restrictions -of  tbis  kind,  en- 
couragement were  held  out  to  Individuals  to 
embark  large  capitals  in  trade,  and  tbat  it 
wonld  be  expedient  to  allow  parties  to  ent» 
Inio  any  description  of  twatract  toe  that  pur- 
pose tbat  they  might  find  convenient.'  Green- 
hood.  Pub.  Pol.  680.  and  cases  cited."  And 
In  Skralttka  r.  Scbarringhanaen,  8  Mo.  App. 
522.  It  to  said:  "The  old  doctrine  of  the  com- 
mon law  that  contracts  In  restraint  of  trade 
are  void  Is  no  longer  to  be  rigoromly  Insisted 
upon  precisely  as  It  was  Insisted  upon  In 
the  eariler  cases  In  wblch  It  was  announced: 
It  has  heen  modified  by  the  more  recent  de- 
cisions, as  the  lawB  of  trade  have  become 
better  underatood  during  the  development  of 
our  commercial  system,  and  tlie  changes 
which  have  been  introduced  in  the  social 
system.  Pre«bnry  Fisher,  18  Ma  BO;  Long 
V.  Towl.  42  Mo.  MS.  It  Is  not  that  contracts 
In  restraint  of  trade  are  atty  mors  legBl  or 
eoforceeble  now  than  they  were  at  any  for- 
mer period,  bat  that  the  courts  lot*  different- 
ly St  the  question  as  to  what  to  a  restmint  of 
trade." 

We  find  notbing  In  fiie  tenns  of  the  present 
agFenoem  which  would  neeessBilly  work  an 
mireasonable  restrlctlott  In  the  ninmer  of  con* 
ducting  the  bostness  In  qoestton,  or  whicb 
would  necessarily  Interfere  wltb  the  fireedom 
or  rifdit  of  others  not  parties  to  the  otsifract 
to  engage  In  and  carry  on  snch  boslnees.  The 
parties  themselves.  It  to  true,  have  comblnei] 
their  business  as  aevenllj  carried  on  by  them, 
and  have  agreed  to  be  hound  by  a  scbednle  or 
rate  of  chai^  to  be  fixed  by  the  association; 
bm  thto  hi  ttoetf  to  not  an  unlawfal  restraint 
of  trade  so  long  as  It  does  not  appear  tbat 
the  ratn  to  be  cbarged  are  unreasonable,  or 
the  resTrlrtlon  snrfa  as  to  prediide  a  flilr  com- 
petition with  othera  engaged  in  the  buriness. 
In  Collins  V.  Locke,  4  App.  Cos.  674,  M  is  held 
that  where  the  object  of  an  agreement  was  tt 
pared  out  the  stevedoring  business  of  the  port 
of  Melbourne  among  the  parties  to  It,  and  so 
prevent  competition,  at  least  among  them- 
selves, and  reasonably  keep  up  the  prlc^  it 
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was  not  Invalid,  thoogb  Its  effect  miKht  be  to 

create  a  partial  restraint  upon  the  power  of  the 
parties  to  exercise  tbetr  trade.  Id  ABSOCdstlon 
V.  Walsli,  2  Daly,  1,  where  an  agreement  not 
materially  unlike  tbe  present  was  entered  Into 
between  master  Bteredores,  fixing  a  rate  of 
prices  to  be  charged  by  tbe  members  In  tbelr 
business,  and  making  a  penalty  for  any  mem- 
ber doing  work  for  leas,  and  an  acti<xi  was 
brought  to  enforce  such  penalty  for  a  default 
by  one  of  the  members.  It  was  held  that  such 
an  association  was  not  an  unlawful  comUna' 
Hon,  as  injurious  to  trade  or  ctHumerce,  nor 
the  restrictionB  unlawful,  as  being  in  restraint 
of  trade.  "An  agreement  between  a  number  of 
pei'sons  to  act  concertedly  in  fixing  prices  at 
which  they  will  aell  a  particular  product  in  a 
particular  city  la  not  illegal,  as  being  in  re- 
sti-alnt  of  trade,  unless  it  appears  that  they 
have  a  monopoly  of  that  jffoduct."  Ray, 
■  Contract.  Llm.  p.  ZiS,  and  caam  there  cited. 
See.  also,  People's  Gaslight  &  Coke  Go.  t. 
Chicago  ^Ciasllght  &  Coke  Oo.,  wpra;  Skrainka 
T.  Scharringhausen,  supra;  Ontario  Salt  Oo. 
T.  Merchants'  Salt  Co.,  18  Grant  (U.  C.)  542; 
Roller  Oo.  v.  Oushman,  148  Mass.  353,  9  N. 
E.  629.  In  Ontario  Salt  Oo.  T.  Merchants'  Salt 
Co.,  i'upra,  speaking  of  an  agreement  of  similar 
Import  between  salt  manufacturers  to  keep  up 
the  price  of  that  commodity,  It  is  said:  "I 
know  of  no  rule  of  law  ever  having  existed 
which  prohibited  a  certain  numt>er  (not  all)  of 
the  producers  of  a  staple  oonunodlty  agreeing 
not  to  sell  belOTP  a  certain  price;  and  nothing 
more  than  this  has  been  agreed  to  by  Che  par- 
ties here."  We  find  nothing  necessarily  in- 
consistent with  the  doctrine  of  these  casee  In 
the  cases  cited  by  appelUnts.  In  the  case  of 
Factor  Co.  t.  Adler,  90  CaL  117.  27  Pac.  37. 
the  language  relied  iqxin  has  express  reference 
to  contracts  "entered  Into  with  the  object  and 
view  of  controlling  and  necessarily  sirppresslng 
the  sui^ly,  and  thereby  enhancing  the  price  of 
articles  of  actual  neceeslty."  In  Lnmlier  Co. 
V.  Hayes,  76  Cel.  387,  393,  18  Pac.  391,  893, 
In  the  language  of  the  court:  "The  very  es- 
sence and  mainspring  of  the  agreement— the 
illegal  object— 'was  to  form  a  combination 
among  all  the  manufacturers  of  lumber  at  or 
near  Fehon,  for  the  sole  purpose  of  increasing 
the  price  of  luml)er,  limiting  tbe  amount  there- 
of to  be  manufactured,  and  give  plaintiff  con- 
trol of  all  lumber  manufactured.'  "  In  Vulcan 
Powder  Co.  v.  Hercules  Powder  Co.,  96  CaL 
510,  31  Pac.  5S1,  the  contract  precluded  the 
parties  absolutely  from  shipping  to,  or  seUing 
tiie  commodity  within,  a  large  part  of  tlie  ter- 
ritory of  the  UiUted  States,  and  restricted  the 
output  of  the  powder  within  the  tMTitory 
wherein  the  parties  were  at  liberty  to  sell; 
and  it  was  held  that  the  contract  was  void,  as 
In  restraint  of  trade.  The  cases  from  other 
states  relied  upon  are  as  clearly  distinguish- 
able from  the  present  as  are  the  foregoing. 
After  a  careful  review  of  all  the  authorities, 
we  are  unable  to  say  from  the  terms  of  the 
present  contract  that  It,  to  any  extent,  trenches 
apon  tbft  mle  <^  public  policy  Invoked,  or  that 


there  ts  anything  witUn  Its  pmisloai  whldb 
should  preclude'  tbe  parties  thereto  from  en- 
forcing it  This  conclusion  renders  tba  modon 
to  dismiss  the  appeal  of  no  eoumiDMioii.  Tte 

Judgment  Is  affirmed. 

We  concur:  GAROTTTTE,  J.;  HARRI- 
SON, J.;  McFABLAND,  J.;  TBOIPIJB,  J.; 
H£1NSHAW,  J. 


HcMAHOy  V.  THOMAS  et  aL    (B.  F.  880.) 
(Supreme  Court  of  Caltfomia.    Oct  24,  1896.) 

Niw  Trial— NoTiOB  of  Uotiov  —  Attokitst  aw 

Rbcokd — Waivkr  of  OerecTS. 

1.  A  notice  of  motion  for  a  new  trial  is  de- 
fective unless  signed  by  tbe  attorney  of  record 
for  the  moving  party. 

2.  M.  was  attorney  of  record  for  defendants 
on  a  trial  wherein  they  recovered  Judgment, 
but  on  appeal  L.  appeared  as  one  of  the  attor- 
neys, BiKning  his  name  to  the  notice  of  appeal, 
and  makioK  the  argument.  In  a  second  triu 
M.  appeared,  and  moved  that  J.  be  substituted 
as  defendants'  attorney,  but  no  formal  enlMtl- 
tution  was  made.  J.  conducted  the  second  tri- 
al for  defendants,  and.  after  judgment  against 
them,  notice  of  a  motion  for  new  trial  waa 
served  on  Dlaintiff,  which  was  signed  by  L. 
alone.  HetOt  that  the  notice  was  insufficient,  be- 
canse  not  wpied  by  an  attorney  of  record. 

8.  Plaintif  did  not  waive  Us  objection  to 
snch  defect  by  acqnleseing  in  1j.'s  igwoaranee 
on  tbe  BiveaL 

Department  1.  Appeal  from  stiperlw  court, 
San  Benito  county;  John  H.  Logan,  Jodge. 

Actlcm  tty  (me  H^Mahon  against  l^mas  and 
othtts.  From  a  judgment  for  ^alntlff,  and 
from  an  order  deoying  tli^  motloo  for  a  new 
trial,  defendants  appeal  Affirmed. 

Jj.  W.  Jefferson  and  William  A.  Beasly,  for 
appellants.    Brigge  &  Hudner,  for  respondott. 

VAN  FLEET.  J.  At  the  hearing  in  tbe 
court  below  of  the  defendants'  motion  for  a 
new  trial,  which  was  made  upon  the  minutes 
of  tbe  court,  plaintiff  objected  to  the  hearing, 
and  aslied  that  tbe  motion  be  denied,  apoa 
the  ground  that  no  proper  notice  of  the  motion 
had  been  given,  In  tl^at  the  notice  of  motion 
was  not  signed  by  the  attomQr  of  record  of  de- 
fendants In  the  cause.  The  Judge  reserved  his 
ruling  on  the  objection,  stating  that  he  would 
consider  and  determine  the  same  In  disposing 
of  the  motion.  Subsequently  he  made  an  or- 
der denying  the  motion  for  a  new  trial,  from 
which  order  defendants  have  appealed;  and 
plaintiff,  having  preserved  his  said  objection 
in  the  settlement  of  the  statement,  now  renews 
the  objection  In  this  court,  and  asks  that  the 
order  denying  a  new  trial  be  affirmed  upon 
that  ground,  without  Inquiry  into  the  merits. 
If  the  objection  is  well  taken,  this  would  seem 
to  be  tbe  proper  practice.  Gompel  v.  Castas* 
netto,  87  Cal.  16,  31  Pac.  898*  In  ra  Ryec^ 
Estate,  110  CaL  S.'W.  42  Pac.  1(p82. 

G.  B.  Montgomery  was  the  attorney  of  record 
for  the  defendants  In  the  court  below.  Ha 
alone  signed  the  answer.  Tbe  first  trial  result- 
ed in  a  Judgment  for  defendants.  Plaintiff 
moved  for  a  new  tnal,  wbidi  was  granted. 
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and  from  that  order  tbe  defendants  appealed 
to  tills  court  89  Pac.  783.  Upon  that  appeal 
L.  W.  Jefferson,  Esq.,  appeared  as  one  of  tbe 
attomers  for  defendants.  He  signed  his  name 
with  that  of  the  attorney  of  record  to  the  no- 
tice of  appeal,  and  also  to  the  stipulation  as 
to  the  correctness  of  the  transcript  thereon, 
and  be  ar^ed  that  appeal  In  this  court  That 
order  being  affirmed,  the  case  went  back  for  a 
new  trial,  and  when  it  came  up  In  the  lower 
court  Montgomery,  the  attorney  of  record,  ap- 
peared, and,  as  recited  In  the  statement,  "moT- 
ed  the  court  that  J.  J.  May,  Esq.,  be  substitut- 
ed as  attorney  of  tiie  defendants  for  the  attor- 
neys theretofore  of  said  defendants,  and  upon 
said  motion  of  said  Montgomery  the  court  re- 
marked, Tery  well;  file  your  written  consent;* 
but  no  consent  of  either  of  the  defendants,  or 
tbelr  said  attorneys,  or  either  of  them,  was 
filed  with  the  cleric,  or  entered  upon  the  min- 
utes, and  no  notice  was  given  from  attorney 
to  client,  or  client  to  attorney,  at  said  or 
any  other  time,  of  any  application  for  such 
order.  Thereui>on  said  J.  J.  May  alone  tried 
said  cause  on  behalf  of  the  defendants."  Tbat 
trial  resulted  In  a  verdict  for  plaintiff,  upon 
which  the  present  Judgment  was  entered. 
Within  due  time  the  notice  of  motion  here  In 
question,  asking  a  new  trial  on  behalf  of  the 
defendants,  was  served  oo  plaintiff's  attorneys, 
nils  notice  was  signed  by  L.  W.  Jefferson 
alone,  as  attorney  for  the  defendants.  Subse- 
quent to  the  giving  of  said  notice,  on  July  22, 
18{ffi,  when  the  motion  was  flist  on  the  calen- 
dar of  tbe  superior  court  for  hearing.  Jeffer- 
son api)eared,  and  bad  the  deik  continue  the 
same  to  a  later  date.  This  was  In  the  presence 
of  counsd  for  plaintiff,  wbo  rigolfled  Us  assent 
by  saying,  "Very  well." 

It  Is  conceded  that  no  formal  substltntioD  of 
attorneys  has  ever  been  had  In  said  cause,  and 
the  questions  arising  are:  (1)  Do  0ie  facts  stat- 
ed, which  an  appear  from  the  settled  state- 
ment,  show  the  service  of  any  authoized  no- 
tice of  motion?  And,  (2)  If  not  has  plaintiff 
waived  tbe  right  of  objectl(m  thereto?  That 
no  attorney,  other  than  the  attorney  of  record. 
Is  authorized  tb  sign  a  notice  of  motion  for  a 
new  trial  has  been  held  In  a  number  of  cases, 
and  may  now  be  regarded  as  well  settled.  It 
was  so  held  In  Hobbs  r.  Duff,  43  Cal.  491. 
b  tiiat  case  there  were  several  defendants,  Mr. 
Q.  F.  Sharp  being  the  attorney  of  record  for 
the  defendant  Duff.  The  notice  of  Intention 
was  signed,  **Q.  F.  ft  W.  H.  Sharp,  Attorneys 
for  tlip  Defendants."  Neither, mem  her  of  the 
firm  was  the  attorney  of  record  for  any  de- 
fendant but  Duff,  and  it  was  held  that  the  no- 
tice was  Ineffectual  as  to  any  defendant  but 
Duff.  So  In  Prescott  v.  Saltbouse.  53  CaL 
221,  tbe  same  ruUng  was  bad.  The  facts  of 
that  case  were  not  entirely  dissimilar  from 
those  before  us.  Messrs.  Baggs  &  Tiilly  were 
the  attorneys  of  record  for  the  plaintiff.  At 
the  trial  the  court  made  an  order  "tbat  Jtillns 
Lee  be,  and  be  Is  hereby,  associated  with 
Messrs.  Bae^  &  Tully  for  the  plaintiff." 
This  order  the  derk  omitted  to  ent^,  and  It 
was  afterwards  entered  nunc  pro  tunc  as  of 


the  day  ft  was  made.  Ifr.  Lee  partldpated  ta 
the  trial  on  behalf  of  the  plaintiff,  and  the 
plaintiffs  notice  of  Intention  to  move  for  a 
new  trial  was  signed  by  him  alone.  Oblec- 
tkms  to  tbe  sufficiency  of  the  notice,  having 
been  properly  reserved,  were  sustained  by  this 
court.  It  being  held  tbat  an  order  associating 
an  attorney  Is  unknown  to  the  practice  as  pre- 
scribed the  Code  of  CHvlI  Procedure;  that 
the  Code  provides  only  for  the  substitution  of 
an  atiomey,  and  that  without  such  substitu- 
tion an  attorney  has  no  authority  to  sign  a  no- 
tice of  motion  for  a  new  trial.  See,  also.  Whlt- 
tie  V.  Renner,  65  OaL  390.  It  Is  dear,  therefore, 
that  the  notice  In  question  was  of  no  avail,  un- 
less the  objection  thereto  has  been  waived.  Re- 
spondent urges  tbat  such  objectim  has  been 
waived  tbe  fact  that  Mr.  Jefferson  has  been 
recognized  by  the  plaintiff's  attorney  as  an  at- 
torney of  record  In  the  case.  This  claim  Is  bas- 
ed upon  tbe  fact  of  Mr.  Jefferson's  i^pearlng 
without  objection  as  attorney  for  the  defend- 
ants oo  tbe  former  appeal,  above  mentioned. 
But  we  do  not  think  that  tbe  reception  by 
the  attorn^  for  the  plaintiff  of  Mr.  Jefferson's 
right  to  appear  in  that  proceeding  can  be  In  any 
respect  construed  as  a  waiver  by  them  of  tbe 
preset  objection.  It  bas  been  repeatedly  held 
that  an  appeal  Is  an  Independent  proceeding, 
and  that  an  appellant  bas  tbe  rl^t  to  select 
any  counsel  to  represent  him  upon  an  appeal, 
regardless  of  who  may  have  appeared  as  at- 
torney of  record  In  the  court  below.  The  rec- 
ord does  not  show  that  Mr.  Jefferson  has  ever 
been  dealt  with  by  the  atiomeys  for  plaintiff 
other  than  as  the  attorney  prosecuting  said  ap- 
peaL  Furthermore,  as  appears  from  tbe  facta 
above  stated,  Mr.  Jefferson  was  not  recognized 
by  the  defendants  themsdves  as  their  attor- 
ney of  record,  since  It  there  appears  tbat  when 
it  was  deemed  desirable  to  have  Mr.  J.  J.  May 
substituted,  Mr.  Montgomery,  the  atiomey  of 
record,  appeared  for  tbe  purpose  of  making 
that  motion. 

It  Is  further  contended  that  the  question  as 
to  the  regularity  of  the  notice  of  motion  for  a 
new  trial  Is  concluded  by  the  recital  found  to 
tbe  bill  of  exceptions  tbat:  "In  due  time,  to 
wit  on  July  11,  1895,  defendants  filed  herein, 
and  duly  served  upon  plaintiff's  attorneys,  their 
notice  of  motion  for  a  new  trial,  specifying 
therein  the  grounds  upon  which  tbe  motion 
would  be  made,"  etc  If  the  redtals  of  tb« 
statement  stopped  there,  there  might  be  some 
ground  for  the  claim  based  upon  It,  but  the 
Judge  Immediately  proceeds  to  recite  tiie  facta 
as  to  tbe  service  of  notice  which  we  have  above 
stated,  and  which  show  that  no  such  effect  was 
Intended  by  the  language  Just  quoted  as  Is 
sought  to  be  placed  upon  It  by  the  defendants. 
We  find.  In  fact  nothing  In  tiie  record,  which 
tends  to  show  a  waiver  by  the  plaintiff  of  his 
right  to  avail  himself  of  tiie  objection  now  urg- 
ed; and,  It  appearing  tbat  tbls  obJecti<Hi  has 
been  properly  taken  and  preserved,  and  that  It 
Is  one  wDlcb  goes  to  the  very  life  of  the  mo- 
tion, we  see  no  escape— however  unsatisfac- 
tory to  dispose  of  a  case  upon  technicality— 
turn  giving  plaintiff  Its  baefit  Iv  ■IHrmlng 
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(Supreme  Court  of  CftUfionU.   Nor.  7.  1£9&) 

The  lefuMl  of  isBtrnctioii  frlving  tht 
well-«iitablutlteO  mi  appr»v««J  delimtiun  of  a 
reasonable  doubt,  and  the  (firing,  iuatead,  of  one 
■tatiDs  that  muck  doobt  must  M  mm  baaed  «■ 
**eomaun  man,"  i»  arrMBmvw. 

Depftittnent  X  App6«l  from  gnperlor  court, 
«lty  aad  coonty  of  Baa  VmnclMio;  Jfidmrd  A. 
Belefaep,  Judga. 

W.  EL  Paulsen  WM  eon  rioted  ot  robbery. 
•Bd  appeals  fraa  the  Jadgment,  and  fram  aa 
nrder  deay Inf  Us  Mtlon  fi»r  a  new  triaL  Ka- 
reraed. 

The  Instraneut  referred  (o  In  the  oplatoa 
was  aa  follows:  "^ow,  the  msooable  doubt 
you  have  heard  me  speak  of  means  precisely 
what  the  words  Import,— a  fair  doubt,  irrow- 
tng  oat  of  tbe  erldenee  hi  tbe  caae,  baaed  ob 
reasmi  end  common  srase." 

T.  0.  OQ09MI  tnd  Beddy*  OampbeU  &  Metaon, 
ftir  appeUftAt  Atty.  tien.  Fltag^d  and  a  M. 
Po«t,       Atty.  UienM  tw  tbe  Feivla, 

McFARM-ND,  J,  The  Judgment  most  be 
leversed,  and  a  new  trial  ordered,  on  account 
0t  Instructions  giren  and  refused  apon  the  sub- 
ject of  reasonable  doubt,— a  sublcct  upon  wiJch 
we  had  hoped  therQ  would  be  no  further  dltfl- 
cnlty,  exc^t  where  Instructions  bad  been  pre- 
fent^  ujyui  that  qubject  by  the  d^endont  W« 
^Te  frequently  held  that,  where  tbe  well- 
Itnown  definition  of  '^reas^ouable  doubt"  of 
Chief  Justice  8haw  In  the  Webster  Case  had 
s)t^  to  the  juxy,  we  would  l>a  loth  to 
averse  S-  judgment  for  the  i:efusal  or  the  court 
to  give  other  Instructlona  upcoi  the  subject; 
aud  we  hare  frequently  warned  tclol  courts 
against  departing  to  any  conalderable  ezteiU 
from  that  deomtlon.  In  People  r.  Chun 
Heong,  88  CaL  S32,  24  Pac.  ICKfA  the  court, 
through  Beatty,  0.  J.,  said:  "We  cannot,  how- 
ever, abstain  from  again  expressing  the  hope 
Uiat  the  trha  Judges  who  have  made  nee  of 
this  foiTu  of  Instruction  win  eventually  see  the 
propriety  of  returning  to  tbe  approved  dt>flnl- 
tlon,  which  since  the  time  of  Chief  Justice 
Shaw  has  never  been  improved  upon."  In  Peo- 
ple T.  IQlemaghan,  72  Cal.  610.  14  Pac.  6m.  we 
said:  "Fqr  lustancft  the  doflnltloa— or,  rathT, 
description— of  'teasoDable  doubt'  given  by 
Chief  Justice  Shaw  In  the  Webster  Cose  has 
been  adopted  by  this  court,  and  by  nearly  ali 
American  courts,  as  a  statement  of  that  tnen- 
t||I  condition  sufficiently  accurate.  Thorefora, 
where  a  nisi  prlus  court  bad  given  tbe  lan- 
guage used  by  Chief  Justice  Shaw,  and  bad 
eooflned  Itself  to  such  language,  we  would  be 
qlow  to  reverM  tb4  cas4  althou^  otbor  la- 


fftmctlfflaa  npea  the  nbjeot  oat  objccdonable 
told  been  asked  by  defendant,  and  had  been 
refused."  In  People  v.  Lenon,  TO  Cat  «», 
21  Pac.  aw,  we  aaid:  "Most  inatructioziB  <tf 
courts  on  the  old  subject  of  laasooable  doubt 
turn  out  to  be  erroneous  when  they  ambltioua- 
|y  step  outside  of  weU-establlshed  bouuda." 
See,  also.  People  v.  Lee  Sare  Bo,  72  CaL  tS^O.  14 
Pac.  310.  If,  In  the  case  at  bar,  the  court  had 
given  the  Instruction  which  haa  been  so  often 
aiipi'oved  by  this  court,  and  the  paint  of  ap^td- 
lant  had  been  that  other  lastructioos  were  In- 
consistei^t  with  tbo  aald  Shaw  dednitloo.  tbea 
we  would  have  been  ccaupelkd  to  Look  cloeelj^ 
Into  the  other  lostmctlona  &o  see  If  there  was 
any  such  Inconsistency  which  was  material. 
But  In  the  case  at  bar  It  happens  that  tbe  ap- 
pellant himself  asked  the  court  to  give  aaid 
dtiUuitloa  of  resfionable  doubt  which  Is  found 
In  tbe  said  W^ter  Case,  in  the  following  lan- 
guage:  "In  the  words  aC  our  own  supreme 
court,  a  reasonable  doubt  Is  Oiat  state  of  the 
case  which,  after  an  entire  comparison  snd  00a- 
alderaUon  of  ail  the  evidence,  leaves  the  minds 
of  tbe  Juty  hi  that  condition  that  they  cannot 
say  that  they  teal  an  abiding  conviction  to  m 
moral  certalntr  of  tbe  troth  of  tbe  charge.** 
And  tbe  court  refused  to  ^ve  aald  iBstructloa 
npoa  tbe  ground  that  it  waa  "given  by  tbe 
court  elsewhere."  Uf  course.  It  was  dearly 
error  to  refuse  this  laatniction.  It  ought  «• 
have  been  glvoi,  eren  if  tbe  cooit  intended  to 
say  ai^ thing  farther  upon  the  autUect.  w« 
dp  not  feel  ouiselvea  called  upon  to  erttleally 
examine  what  is  olalmed  to  be  the  aqoiTaleot 
of  tbe  said  refused  InatrucUon,  and  to  dtitei^ 
mine  upw  a  cioee  anaiysia  wbethsr  what  tlw 
court  said  waa,  In  fs«t,  the  exact  sHoivaltfit  of 
the  said  instruction  wbi<A  It  refused  to  gim 
If  ezj^rlmental  departures  fr»m  tbe  weU-ea- 
tabllshed  laAgua^e  saacUimed  hy  all  couru  uor 
on  the  subject  itf  reasonable  doubt  aze  to  b* 
here  allowed,  and  each  trial  court  Is  to  Teatma 
upon  unusual  lajoguage  to  express  tbe  idea  ooo- 
tabjsd  In  language  so  often  ai^rond,  wa  wUi 
he  afloat  upon  a  new  and  unknown  sea,  and 
qompUcatione  will  arise  In  every  crlmioid  eaas 
coming  bete  which  will  be  very  dldicuJt  to  UBr 
CRveL  In  tlie  present  case  U  Is  sulUeient  tm 
say  that  tbe  court  Introduced  the  new  and  uzb- 
used  phrase  "common  aease»"  and  tald  the  Jux^ 
Uxat  tbe  doubt  must  be  baaed  upon  that 
Counsel  for  appellant  argne^  after  giving  aonw 
of  tbe  doAnltlons  of  "commoi  sease"  to  Ue 
found  In  the  dictionaries,  that  this  hffgnage  is 
merely  the  equival«it  of  saying  that  a  Jury 
should  convict  If  they  are  aatisQod  of  the  guilt 
of  tbe  defendant  to  suoh  a  certainty  aa  would 
Influence  tbelr  minds  in.  tlie  important  affairs 
of  Ufe,  which  was  held  to  be  unsound  by  thla 
court  La  People  v.  Bnumon,  47  CaL  UO,  Peoftlm 
V.  Ah  Sing,  61  Cal.  'dTJ^  and  People  t.  Bern- 
merly,  87  Cal  m,  23  Pac.  2U6.  It  Is  sutUclent 
to  say,  however,  that  tbe  phrase  "eommos 
sense"  Is  about  as  uncutain  aa  any  phrase  tit 
the  language.  >\'ben  one  apeaka  of  oommoa 
sense,  he  generally  mescs  bis  owa  aanse;  and 
there  Is  no  warrant  for  the  unnaceaBaiy  dob  ai 
web  a  term  when  thera  la  aj^  iwwwas  to  aa- 
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beea  ireqaently  apiHroved  and  painted  o«t  u 
flw  lugiMge  proper  to  ba  mid.  For  thla  r«ft< 
m,  tba  ludgmeat  aaoat  te  Banned.  Sactta 
2001.  Code  Ulv.  Pmc,  prarUea:  "That  a  wit- 
neaa  talae  In  one  peit  of  hlfl  teatlmony  la  to  ba 
dlatroated  la  otbexa."  Tie  court,  la  Instnct- 
Ins  tbe  juzy  ol  Ita  oWn  motltHi,  unfortunately 
cbanKed  tl»  maxa^rj  language  ao  as  to  noke 
It  aa  follova:  "A  wltaeaa  paorcd  to  be  wU^ 
fuUy  flalae  In  one  part  of  bla  teetimony  may 
be  dlstruated  In  otber  parta  of  It."  WbUe  tbe 
oouit  ondoabtedly  abould  bave.  been  careful  to 
one  on  cbla  subject  the  language  of  tbe  st^utc^ 
we  are  not  prepared  to  aay  tbat  tbe  Judgment 
abould  be  revoeed  aa  tbla  account  But  upon 
ajwtber  trial  tbe  court,  no  doubt,  will  be  more 
cartful  to  follow  the  statutory  language. 

In  Ita  chafge  to  the  Jury  upon  tbe  subject  of 
drenmstantlal  evidence,  tbe  court  read  quite  a 
long  eztact  fnun  tbe  optodtMi  of  anatber  court 
In  anocber  eaae,  wblcb  contained  reaUy  quite 
an  argumeiu  bi  favor  ot  the  eonclualTeneai  af 
circumstantial  evidence,  and  a  statement  that 
■nch  tTldMm  waa  auMdant  U  it  warramted  a 
belief  "aa  afcreag  and  certain  as  that  on  which 
discreet  men  are  accustomed  to  act  In  relation 
to  tbeir  moat  Important  ccmcem^';  and  the 
oonrt  Uiett  tcM  the  Jury  that  the  part  <st  satd 
opinion  Jut  quoted  ma  not  the  law  In  this 
State.  This  conrse,  we  think,  was  Improper. 
It  la  usually  the  prorlnce  oi  the  eonrt  to  t^ 
tbe  Jury  what  the  law  la,  not  what  It  la  sot; 
and,  while  we  are  not  eaHed  upon  to  aay 
wtiecber  or  not  sueb  a  coune  would  warmni  a 
revenaltof  tbe  Judgment,  we  may  eay,  at  leaat, 
that  U  Is  not  commendable.  The  court  «lso  in- 
■tnieted  the  jury  upca  ibla  aabjeet  aa  loUowc: 
**The  dtKtrlne  of  circumstantial  evidence  In 
brief.  Is  this:  tbat  all  tbe  dreumamnces  roust 
tend  toeatabUah  tbe  guilt  of  tbe  defndaat,  and 
be  tnoonaistent  with  any  etbar  ntional  hj- 
potbesfs."  Tbla  taBguage  Is  aomewbat 
Uguoo^  ^nd  might  be  mlaiaacUng.  All  of  tba 
circumstances  tiken  together  abouU  cttabllsb 
tbe  guU  'at  tbe  defendaot  They  abould  do 
aosaetUlug  man  than  nwrely  taivl  to  eanttJllab 
audi  guUU 

It  Is  <witpnded  by  tbe  appcllaat  that  tbe 
oonrt  ored  In  OTermllng  chnltengea  to  eertaUi 
Jurors,  upon  tbe  ground  of  bias.  We  do  not 
think,  however,  that  this  contention  can  be 
nuUntalned.  and  tbe  aame  qneatkHia  wlU  prob- 
ably not  arise  upon  another  trial. 

We  aes  no  other  points  neceesary  to  be  spe- 
cially noticed.  The  JuAmnent  and  order  ap* 
pealed  from  are  reversed,  and  tUe  cause  re- 
manded tor  a  new  trlaL 

I  concur:  UE^SUAW,  J. 

TEMPLE.  3.  I  concur  In  Oie  Judgment  and 
la  tbe  opinion,  except  the  refprence  to  acc- 
tlOB  20U1,  Code  Civ.  Proc.  The  Instruction 
abould  be  given  only  when  made  proper  by 
some  evidence.  It  Is  then  to  tell  tbe  Jury 
tbat  they  niiiat  dtstruat  a  particular  witness. 
This  Is  au  luterfetvnce  with  tbe  province  of  the 
Jui7  wlilL-b  tbe  Itiglalature  cannot  authorial 


It  la  probaited  by  aeettoaU^  art.  ff,  of  tbe  CQUr 
sotutioB.  aee  ganfffan  n  Malm  W  OsL  aaft 
mPacmm 

SAN  JOAQUIN  L1TMBBR  Oa  v.  WBLTON 
•t  sL    (Sac.  IM.)  1 

(Supreme  Co  art  of  California,    Nov.  7,  1S96.> 

McvSASio'e  Lisx -"Flkaimnu  — Bi'rficiBKOT  ow 
Complaint. 
In  an  actios  to  enforce  an  alleged  lien  on 
certain  buildiocs,  an  ftllejration  that  "f>ald  buHd- 
fngv  are  ia  aa  anfinished  conditiOQ,  tbat  work 
ceuaed  thereon  oa  or  about  the  let  day  of  April, 
!  ISM,  and  has  not  been  reeomed,"  is  aufficieat, 
I  In  regard  to  the  tinie  of  the  cessation  of  the 
I  work,  in  absence  of  a  special  demurrer  tiiereto, 
to  admit  proof  and  a  flndiag  of  Ae  aaact  data 
of  such  ceawtloiL 

Commtssloners'  decision.  Dqwrtment  2.  Ap- 
peal from  superior  court,  Tulare  eounty; 
Wbeaton  A.  Gray,  Jndg& 

Action  by  the  San  Joaquin  I^unbcr  Oompany 
against  S.  U  Welton,  M.  O.  and  H.  J.  8adl», 
and  others,  to  enforce  an  alleged  Uea  E^om  a 
Judgment  In  favor  of  plabitlfl,  defeodantB  SaA- 
ler  appeaL  Affirmed. 

Vre&  H.  Hood,  Ua  a()pfill«nt«i  Pftvli  *  Al- 
lelic for  raapondanW 

TAN  CIJEB',  0.  Tbe  actkm  k  to  enforce 
an  allied  Ilea  on  certain  bnUdlogt  tor  tbe  value 
of  materlala  (1188.74)  fumlabed  by  pbdntlff  to 
be  used,  and  wbteb  wen  uaed.  In  the  coni^truc 
ti(m  of  said  buildings.  The  plaintiff  bad  Judg- 
ment by  default,  an  the  dtfendants  having  fail- 
ed to  appear.  Tbe  defendanta  B.  J.  and  M.  C 
BadlOT  have  ^ipealed  from  tbe  Judgmoit  on  tbe 
Judgment  roIL 

A  reversal  of  the  Judgtaent  li  ariffid  by  t^- 
pellants  on  the  ground  that  no  cause  of  action 
la  stated  in  tbe  complaint.   Tbe  alleged  defect 
In  tbe  complabit  Is  tbat  It  does  not  show  tbat 
plalntlfTs  claim  of  lien  was  filed  fbr  record 
j  within  tbe  time  prescribed  by  section  118?  of 
I  the  Code  of  Civil  Procedm«,  aa  amended  March 
i  IS,         wbldi  requires  a  fomlsber  of  mate- 
j  rials  to  file  bis  dahn  of  Hen  wttbki  90  days 
;  after  completion  of  the  bonding,  etc.;  and  tint 
I  "cessation  from  labor  fbr  thirty  days  upon  any 
i  unfinished  contract  or  upon  any  onftntabed 
buflding  •  •  •  sban  be  deemed  equivalent 
to  a  completion  thereof."    It  Is  alk^ed  In  the 
complaint,  which  was  filed  Jime  22.  IHM,  "that 
nld  buildings  are  In  an  unflulabed  condlthm; 
that  woriE  ceased  thereon  on  or  about  tbe  lat 
day  of  April,  1804,  and  has  not  been  resumed." 
i  It  la  also  alleged  tbat  plalntllTs  dahn  of  lien 
'  was  filed  and  tcc(»^  on  May  S,  18M.    If  tbe 
work  ceased  on  Aprfl  Ist,  or  at  any  thne  be- 
I  fore  April  7th,  the  bulldliqre  were  prop«^ 
I  deemed  completed  before  May  8th,  when  tbe 
dalm  of  lien  was  filed  for  record,  and  the  fillip 
was  within  aO  days  after  such  completion.  It 
Is  claimed  by  appellant,  however,  that  a  rnma 
tkm  of  work  on  April  9th  would  be  wtthta  tbe 
meaning  of  tbe  pbraae  "on  or  about  the  first 
day  at  Aprn."   But,  even  If  tbla  ba  conceded. 

1  Fur  vitiuiuu  on  application  for  modificitiiin, 
see  4tt  Pac.  lOoT. 
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I  tblok  it  only  follows  that  the  allegatton  as  to 
time  at  the  cessatlou  of  work  was  uncertain, 
and  subject  only  to  a  special  demurrer  on  that 
ground;  and  that,  In  the  abBence  of  such  de- 
murrer, the  plaintiff  waa  entitled  to  prove  that 
the  wort  ceased  on  the  Ist  day  ot  April,  18&4. 
It  api^ears  that  evidence  was  Introduced  and 
considered,  and  that  the  court  expressly  (oxind 
"that  the  work  of  constructing  and  erecting 
said  dwoIUng  bouse  and  bam  ceased  on  the  1st 
day  of  April,  1894,  and  said  buildings  were 
then  left  in  an  unfinished  condition,  and  still 
remain  hi  an  unfinished  condition."  This  find- 
ing supplied  the  only  want  of  certainty  In  the 
complaint,  since  It  was  alleged  In  the  complaint 
and  confessed  1^  the  default  that  after  the  ces- 
aation  the  xrork  had  not  been  resumed  at  the 
time  this  action  was  commenced.  It  follows 
that  the  only  question  worthy  of  consideration 
la  whether  or  not  the  allegation  aa  to  the  ti^e 
of  the  cessation  of  the  work  was  sufficient.  In 
the  absence  of  a  special  demurrer  thereto,  to 
admit  proof  and  a  finding  of  the  exact  date  of 
such  cessation. 

The  line  of  distinction  between  an  uncertain 
or  defective  averment  of  a  material  fact  and  a 
total  want  of  such  averment  Is  well  defined  by 
the  authorities,  especially  In  this  state;  and  it 
has  t/een  uniformly  held  that,  If  the  defect  In 
the  averment  be  merely  that  of  uncertainty,  It 
will  be  waived  by  failure  to  demur  specially 
on  the  ground  of  uncertainty,  and,  of  course, 
by  a  default  In  Bates  v.  Babcock,  95  Cal.  482, 
30  Pac.  (H)0,  this  court  said:  "It  is  only  where 
there  is  in  the  complaint  an  entire  absence  of 
averment  of  a  fact  essential  to  a  recovery,  so 
that  no  evidence  of  that  could  be  received  at 
the  trial,  that  a  Judgment  In  favor  of  the  plain- 
tiff cannot  be  sustahied;  but,  If  the  objection 
be  merely  that  such  fact  is  'defectively  alleged, 
evidence  received  under  such  averment,  If  suffi- 
cient, will  sustain  the  Judgment  While  the 
complaint  In  the  present  case  is  not  entirely 
free  from  criticism,  and  might  have  been  made 
more  certain  and  precise  in  some  of  its  aver- 
ments, yet  we  think  that  it  contains  a  sufficient 
statement  of  facts  to  Justify  the  court  In  receiv- 
ing evidence  thereof.  •  •  To  the  same  ef- 
fect are  the  cases  of  San  Francisco  v.  Pennie, 
D3  Cal.  468,  29  Pac.  66,  and  Scbluter  v.  Har- 
vey, 65  Cal.  158,  3  Pac.  059.  In  Gamer  v. 
MarsbaU,  9  CaL  268,  Mr.  Justice  Field  said: 
"The  general  rule  Is  that,  wherever  facts  are 
not  expressly  stated  which  are  so  essential  to 
a  recovery  that,  without  proof  of  them  on  the 
trial,  a  verdict  could  not  have  been  rendered 
under  the  direction  of  the  court,  there  the  want 
of  the  express  statement  Is  cured  by  the  ver- 
dict, provided  the  complaint  contain  terms  suf- 
ficieutly  general  to  compretiend  the  facts  In  fair 
and  reasonable  Intendment"  Citing  Stepb.  PI. 
140.  In  the  case  at  bar  It  cannot  be  doubted 
that  the  averment  In  question,  by  fair  and  rea- 
sonable Intendment,  comprehends  the  fact  found 
by  the  court  namely,  that  work  on  the  build- 
ings ceased  on  the  Ist  day  of  April,  1894.  As 
to  tbe  continuous  duration  of  the  cessation  of 
the  work  for  more  than  30  days  before  the 


filing  for  record,  the  dafan  of  lien,  and  that  tbe 
dalm  of  lien  was  filed  wltbla  30  days  after 
the  omstmctlTe  ocnnirfetkm  of  the  baIldiiigB»  tbe 
complaint  Is  sofficiaitly  certain.  I  think  the 
Jnd^nait  ahonld  be  afllnned. 

We  conGnr:  SEARL8,  O.;  BKLCHBEL,  O. 

PER  CURIAM.  For  the  reasons  given  In  tbe 
foiegoliig  optnltui,  tbe  Jodgmcnt  Is  afflzmed. 


HANI.ET  et  aJ.  v.  HANLET.    (S.  F.  446.) 

(Supreme  Court  of  California.    Nov.  6,  1896.) 

JunuMKST— Collateral  Attack  toh  Fkaud — Dk- 
CKEE  Bettixo  Apart  Uombstkad  to  Wmov. 

1.  A  judgment  or  decree  can  be  collaterally 
attacked  for  fraud  only  when  soch  fraud  is  ex- 
trinsic or  collateral  to  tbe  matter  tried,  and  an 
independent  action  caunot  be  maintained  in  eq- 
uity to  set  aside  a  decree  aUottine  a  homestead 
to  the  widow  of  a  decedent,  on  the  groand  that 
In  procuring  such  decree  the  widow  misrep- 
resented to  the  court  the  facta  aa  to  the  proper- 
ty. 

2.  A  proceeding  to  set  uide  a  homestead  to 
the  widow  of  a  decedent  la  in  rem,  and  the  de- 
cree binds  all  parties  interested  fa  the  estate, 
without  personal  notice. 

Department  2.  Appeal  from  superior  court, 
dty  and  county  ot  San  Pamdsco;  J.  V.  OoC- 
fegr.  Judge. 

Action  by  John  Haidey  and  Ulchad  Qanl^ 
against  Ellen  Hanley.  Thla  court  sustained  a 
demnrrar  to  the  complaint,  and  rendered  Judg- 
ment for  defendant,  from  which  plaimtiffs  ap- 
peal. Affirmed. 

Sollivan  &  Snlllvan,  for  an»dlantB.  Joseph 
D.  ToUn  and  Andrew  O.  liagtrin^  for  KptftH- 

lee. 

McFARLAND.  J.  This  Is  an  equitable  ac- 
tion, brought  by  tbe  plaintiffs,  as  heirs  <rf  aae 
Patrick  Hanley,  deceased,  to  vacate  and  set 
aside  a  certain  decree  of  the  superior  court 
rendered  In  the  admlnlatratiou  of  the  estate  of 
said  Patrick  Hanley,  by  which  certain  tmoI 
property  was  set  aside  to  the  defendant,  Ellen 
Hanley,  the  widow  of  said  deceased,  as  a 
homestead,  A  demurrer  to  tbe  complaint  was 
sustained  by  the  court  below,  and  Judgmait 
was  rendered  for  the  defendant,  and  from  such 
Judgment  plaintiffs  appealed. 

The  complalDt  does  not  state  facts  snffi- 
cient  to  constitute  a  cause  of  action,  and  the 
demurrer  was  properly  sustained.  The  main 
aveiTnenta  of  the  complaint  are  that  the  prem- 
ises In  dispute  were  the  separate  property  of 
said  Patrick  Hanley,  deceased;  and  that  said 
respondent,  Ellen  Hanley,  wlllfuUy,  falsely, 
and  fraudulently  represented  to  the  coort  and 
testified  that  tbe  said  premises  were  community 
pruperty,  and  also  falsely  represented  that  a 
certain  declaration  of  homestead  had  been  filed 
on  said  premises  while  she  and  her  husband 
were  actually  residing  thereon.  The  decree  of 
the  superior  court  setting  apart  said  homestead 
was  final,  unless  reversed  on  appeal;  and  it 
cannot  be  attadced  coUaterally  In  an  taSegead- 


Digitized  by 


Cal.) 


SCATENA  V.  CALIFOKNIA  CANNEIUES  CO. 


ent  action  upon  the  grounds  set  ap  In  the  com- 
plaint. A  Judgment  or  decree  oC  a  court  of 
competent  Juiladlctlon  can  be  set  aside  In  an 
independent  equitable  proceeding  for  fraud 
only  where  the  fraud  alleged  was  extrinsic  or 
collateral  to  the  matter  which  was  tried  and 
determined  by  auch  court;  and  such  Is  not  the 
character  of  the  fratJd  allied  In  the  complaint 
In  this  action.  In  U.  S.  v.  Tbrockm<Hton,  98 
U.  S.  61,  the  court  declared  that  the  casee  In 
which  a  court  of  equity  Is  authorized  to  In- 
terfere and  set  aside  a  fonner  Judgment  on 
the  ground  of  baud  are  those  only  where  the 
fraud  was  extrinsic  or  collateral  to  the  matter 
tried.  This  rule  has  be^  declared  and  fal- 
lowed in  a  large  number  ot  cases  decided  by 
this  court:  Pico  v.  Cohn,  91  CaL  129,  25  Pac. 
070,  and  27  Pac.  S37;  Uingdon  v.  Blackburn. 
109  OiL  26,  41  Pac.  814;  Onm^  t.  Seybolt 
82  CaL  10,  22  Pac.  938;  In  re  Moore's  Estate, 
96  OaL  623,  31  Pac.  684;  In  re  Griffith's  Eb- 
tate,  84  Oal.  113.  114,  23  Pac.  628.  and  24 
Pac.  381;  Pealey  v.  Fealcy,  104  Oal.  355,  38 
Pac.  49.  In  Pico  t.  Oobn,  supra,  this  court 
said:  "Hut  a  former  Judgment  or  decree  may 
be  set  aside  and  annulled  for  some  frauds 
there  can  be  no  question,  but  It  must  be  a 
fraud  extrinsic  or  collateral  to  the  qnestloD 
examined  and  determined  hi  the  action.  And 
we  think  it  Is  settled  beyond  oontroTersy  that 
a  decree  will  not  be  vacated  merely  because  it 
was  obtained  by  forged  documents  or  per- 
jured testimony.  *  *  *  What,  th^  Is  an 
extrinsic  or  collateral  fraud,  within  the  mean- 
ing of  this  rule?  Among  the  Instances  glren 
In  the  t)ookB  are  these:  Keephig  the  unsuc- 
cessful party  away  from  the  court  by  a  false 
promise  of  a  compromise,  or  purposely  keeping 
him  in  Ignorance  of  the  suit;  or  where  an  at- 
torney fraudulently  pretends  to  help  a  party, 
and  connives  at  his  defeat,  or,  being  regularly 
«nployed,  corruptly  sells  out  his  client's  inter- 
esL"  That  was  a  case  ap[>eflllng  very  strongly 
to  equitable  conMdeiations,  for  there  It  clearly 
apE>eared  that  perjury  bad  been  committed  In 
a  case  where  the  Judgment  was  rendered  which 
was  sought  to  be  set  aside.  Nevertheless,  the 
rule  of  the  coDcluslTeoess  of  the  former  Judg- 
ment was  applied.  A  number  of  the  cases 
above  dted  were  almost  exactly  like  the  one 
here  at  bar;  that  is,  they  were  cases  hi  which 
it  was  sought  to  set  aside  a  decree  setting 
apart  a  homestead.  This  was  particularly  the 
case  In  Qruwell  v.  Seybolt  and  Fealey  v.  Fea- 
ley.  Tbe  latter  case  can  hardly  be  distln- 
gulabed  in  any  way  fron^  the  case  at  bar.  The 
same  principle  was  announced  In  the  very  late 
case  of  Lynch  v.  Rooney  (Cal.)  44  Pac.  5G5. 
There  Is  nothing  In  the  contention  of  appel- 
lants that  they  bad  no  notice  ot  the  proceeding 
to  set  aside  tbe  homestead.  The  proceeding 
wns  In  rem,  and  all  parties  Interested  were 
bound  by  it  without  personal  notice.  See 
Kearney  v.  Kearney,  72  Cal.  691,  15  Pac.  769. 
and  cases  there  cited.  Tbe  appellants  rely 
somewhat  upon  the  case  of  Wickersbam  v. 
Oomeiford.  96  Oal.  433,  31  Pac.  358,  but  that 
mm  was  commented  upon  and  diatlngolBhed 
v.46i-.nG.9 — 17 


fnnn  cases  oomlng  within  the  genecal  rule 

above  cited  by  the  opinion  of  the  court  In  Vea- 
ley  V.  Fealey,  supra.  In  which  It  was  held 
that  the  concealment  perpetrated  In  Wicker- 
sham  V.  Gomerford  constituted  a  fratid  which 
was  extrinsic  and  collat^til.  The  case  at  bar 
oomes  clearly  and  fully  within  the  rule  de- 
clared In  the  cases  above  cited.  Tbe  judgment 
<^^>ealed  from  Is  affirmed. 

We  ooncur:  HENSHAW,  J.;  TEMPLB,  J. 


SOATBNA  et  al.  v.  OAUFORNIA  OAN- 
NBRIB8  CO.    (S.  F.  837.)^ 

(Snpmu  Oonrt  •<  OslUDmib   Nor.  T,  1886.) 
Monov— Oamni  mnsoir— Amu- 
A  party  cannot  complain  of  on  «dw  mad* 
In  Ksponse  to  his  own  motion. 

OommlsslonerB*  ileclsloii.  Departmoit  2. 
Appeal  from  superior  court,  city  and  conntr 
of  San  Francisco;  A.  A.  Sanderson,  Jodge. 

Action  by  L.  Scatoia  and  otben  ac^nst 
the  California  Canneries  Company  for  goods 
sold  and  dellrered.  From  a  Judgmoit  in  £a^ 
vor  of  idalnUtta,  and  from  an  order  denying 
Its  motion  for  a  new  trial,  defendant  ^»peala. 
Affirmed. 

R^nsteln  &  Eisner,  for  appellant  Bstee  & 
MlUer  and  J.  H.  Miller,  for  respondents. 

SEARLS,  C  Action  to  recover  a  balance 
of  $866.47  on  account  of  goods,  wares,  and 
merchandise  sold  and  delivered  to  defendant 
(a  corporation)  by  the  plalntlCTs  as  co-part- 
ners under  the  firm  name  and  style  of  L. 
Scatena  &  Co.  Defendant  answered,  deny- 
ing many  of  the  allegations  of  tbe  complaint. 
It  also  set  up  a  counterclaim,  under  which  it 
demanded  damages  against  the  plaintiffs,  as 
co-partners  aforesaid,  in  the  sum  of  $1,500, 
on  account  of  a  breach  of  a  contract  entered 
liri:o  by  and  between  plaintiffs  and  defendant 
for  the  delivery  of  160  tons  of  fruit  at  $20 
[ler  ton.  Plaintiffs  demurred  to  the  cause  of 
action  contained  in  the  counterclaim,  which 
demurrer  was  undisposed  of  until  the  cause 
was  on  trial,  when,  as  appears  by  the  record, 
the  demurrer  was,  on  motion  of  counsel  for 
defaidant,  sustained.  Thereafter  conneel  for 
the  defendant  offered  testimony  In  support 
of  its  counterclaim,  which  was  rejected  by 
the  court.  Plaintiffs  bad  Judgment,  from 
which,  and  from  an  order  denying  Its  motion 
for  a  new  trial,  defendant  appeals.  The  or- 
der of  the  court  sustaining  the  demurrer  to  its 
counterclaim,  and  the  ruling  of  the  court  in 
excluding  evidence  In  support  thereof,  are  the 
only  errors  of  any  importance  assigned.  The 
action  of  counsel  for  defendant  in  moving  the 
court  to  sustain  a  demurrer  to  Its  answer  of 
counterclaim  is  so  extraordinary  that  we 
should  doubt  tbe  correctness  of  tbe  record  but 
for  the  fact  wblch  also  appears,  viz.  that  de- 
fendant bad  brought  milt  against  idalntUEs 
for  a  breach  of  tbe  same  contract  set  oat  in 


1  Behearbig  denied. 
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tbe  eooDt«Klaim,  wlileh  ■ctton  was  aet  down 

for  trial  OD  tbe  same  day  with  this  canae,  and 
was  doubtleaa  beard  and  determined.  Be 
that  as  It  may,  tbe  demnrrer  baring  been  nu- 
talned  by  request  of  ai^llant.  It  cannot  now 
complain  on  accoont  tbereof, 

2.  Tbe  demurrer  baring  been  snstalned  to 
tbe  counterclaim,  tbere  waa  no  Issue  to  wblch 
tbe  proffered  erldence  In  support  tbereof 
could  apply,  and  bence  no  error  in  Its  re- 
jection. Tbe  evidence  waa  ample  to  aupport 
tbe  flndlngB.  Tbe  Judgment  and  order  ap- 
pealed from  should  be  affirmed. 

Wft  coBCor:    BgLOHfflB,  O.:  HA.YNES, 

a 

PGR  CURIAM,  for  tbe  reasoiui  given  In 
tbe  foregoing  oplnkm.  tbe  judgment  and  or- 
der appealed  from  mn  afflrmed. 


BBBGTHOLDT  t.  PORTBS  BROS.  00. 

(Sac.  184.)i 

(Sopreme  Coort  of  California.    Kot.  0,  1806.) 
AoBNOT— EviDKiras— CoEiNe  Ebboe. 

1.  As  evidence  that  M.  was  the  agent  of  a 
corporation,  lettPTs  to  him  from  S..  its  vice  presi- 
dent anj  genenil  maaager.  directing  him  to 

Elacard  the  buildings  in  which  he  was  doing 
usiness  with  tbe  corporation's  name,  photo- 
graphs showing  that  thej  were  merited  as  di- 
rected, letter  heads  and  stationery  showing  that 
tbe  busiQMs  was  conducted  with  M.  as  agent, 
and  shipi^ag  receipts  and  bills  of  lading  all 
showing  the  same  Uiing,  and  seen  by  S.,  are  ad- 
missible. 

2.  Bridence  that  11.  empl4^«d  plaiBtlir  fbr 
and  on  acoonnt  of  defendant  Is  acbnisBitde  to 
Aow  that  plaintiir  In  good  faith  belieTed  Unk- 
self  to  be  defendant's  servant,  though  not  to 
ItroTe  agmcy  of  U. 

S.  Error,  if  any,  in  refusing  ts  allow  defend- 
ant  to  ask  certain  qnesUoos,  Is  cured  by  the 
court's  offering  to  (q>ai  the  cas^  and  permit 
■och  qnestions. 

Commissioners'  decision.  Department  2. 
Appeal  from  superior  court.  Placer  county; 
J.  E.  Prewett.  Judge. 

Action  Bergtboldt  against  tbe  Porter 
Brotbera  Company,  a  corporation.  Judgment 
for  plalntlfC,  and  drfendant  appeals.  Af- 
firmed. 

L.  T.  Hatfield,  for  appellant  D.  B.  AkoE- 
ander  and  Alexander,  Miller  ft  Qudnsr,  for 

respondent, 

8EARLS.  O.  Action  to  recover  for  servlees 
rendered  by  plaintiff  to  tbe  defendant,  via.  a 
balance  of  $689.12.  and,  as  assignee  of  F.  H. 
Howen,  to  recover  9536.93  for  services  ren- 
dered to  defendant  by  said  HowelL  Plaintiff 
bad  judfnnent  for  $1,226.05  and  costs  of  suit. 
Defendant  appeals  from  tbe  judgment,  and 
su])portB  Its  appeal  by  a  bill  of  exceptions. 

The  Porter  Brothers  Company,  tbe  defend- 
ant, was  and  Is  a  corporation  organized  and 
existing  under  and  by  virtue  of  tbe  laws  of 
tbe  state  of  Bllnola.   Since  1882,  and  prior 

*  Rehearing  denied. 


to  tbat  date,  It  has  been  engaged  in  rtripping 
fmlt  from  sundry  points  hi  California  to  Ctil- 
cago,  New  York,  Omaha,  Mlnneapolia,  and 
perhaps  some  other  points  east,  where  It  sella 
and  disposes  thereof.  Its  head  office  In  CaJI- 
fomla  seems  to  have  been  at  Sacramento,  and 
Nate  R.  Salsbnry  was  Its  vice  president  and 
gHieral  manager  for  Calfforela.  Newcastle. 
Penryn,  and  Loomls  are  stathms  upon  the 
Central  Pacific  Railroad,  situate  In  tbe  fruit 
region  of  Placer  county,  CaL  A.  Metier  lo- 
cated at  Newcastle  In  1880,  or  early  In  tbe 
year  1801,  and  engaged  In  lAlpplng  fresh  or 
green  fruit,  as  It  Is  termed,  from  tiiat  point 
east,  consigning  It  mostly  to  the  Porter  Broth- 
ers Company,  Chicago,  for  sale.  This  frnlt 
was  either  purchased  from  tbe  grower*,  or  re- 
ceived on  consignment  for  shipment  and  sale. 
In  connection  with  the  business,  Moger  dealt 
In  and  furnished  to  fmlt  growers  packing  noa- 
terlal,  consisting  of  tnmber  or  shotAs  for 
boxes,  paper,  etc..  which  last  business  yielded 
a  profit  On  tbe  2d  of  Uay.  1891,  tbe  plain- 
tiff entered  the  employ  of  Moger  as  a  bocdc- 
keeper  at  Newcastle,  at  a  monthly  salaiT  of 
$76.  and  continued  to  work  as  snch  book- 
keeper at  the  same  place  until  May  15,  1S8B. 
On  June  <or  January)  1, 1892.  plaintiff  was  In- 
formed by  Moger  that  the  defendant  corpora- 
tion had  purchased  the  property  and  bnsiuesa 
at  Newcastle,  and  that  henceforth  his  employ- 
ment  would  be  trader  defendant  at  $75  per 
month  until  May,  1802,  and  thereafter  at  flOO 
per  month.  Moger  also,  early  In  1882,  se- 
cured warehouses  for  the  receipt  and  stalp- 
mcnt  ot  fruit  at  Penryn  and  Loomls.  Thoa 
far  there  is  no  substantial  eonfilct  to  Qie  tes- 
timony. But  here  a  sharp  conflict  occqtb  tn 
the  testimony  aa  to  whether  defendant  as- 
sumed and  conducted  the  business  In  Placer 
connty  from  about  January.  1882,  up  to  1S9S, 
on  its  own  acconnt,  with  Heger  as  Its  man- 
aging agent,  or  whether  Koger  was  simply  a 
soliciting  agent  for  defendant,  with  no  au- 
thority to  hire,  on  behalf  of  defendant,  the 
necessary  aaslstanta  for  tbe  transaction  of  the 
bnelness.  F.  H.  Howell,  who  assigned  bla 
dalm  to  platntlff,  was  emi^ed  as  a  shipping 
derfc  In  April,  1892,  by  Moger,  who  professed 
to  act  as  tbe  agent  of  defendant,  rimllariy 
with  plaintiff,  and  need  not  be  specially  men- 
tioned hereafter,  as  the  evidence  applies  equal- 
ly to  both  Howell  and  plaintiff.  The  coort 
below  found  that  both  plaintiff  and  Howdl 
were  employed  by  defendant,  and  that  tbelr 
services  were  necessary  to  tbe  conduct  of  tbe 
bnslncBs.  These  findings  are  attacked  ap- 
pellant as  being  unsupported  1^  tbe  evMence. 
Their  propriety  depends  upon  the  authority 
of  Moger,  as  the  agent,  actual  or  ostensible, 
of  defendant,  to  employ  them  on  Its  behalf, 
for  the  reason  that  there  is  no  pretense  tbat 
they  were  employed  on  behalf  of  defendant, 
except  through  tbe  agency  of  Moger. 

We  might  content  ourselves  In  support  of 
the  findings  by  tbe  trite  statement  that  there 
Is  a  substantial  conflict  In  the  evidence,  and 
hence  that  the  findings  wlU  not  be  distiutied. 
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We  wfl],  howerer,  nfer  to  wamm  of  tb*  erf- 

denee  la  support  of  tke  dcductloni  of  ted 
reached  by  tbe  trial  court,  viz.:  (1)  Prior  to 
Jmuuaiy  1,  1892,  tke  warebonse  at  Newcastlft 
was  owned  by  the  Newcastle  Fruit  AsBocla- 
tloD,  and  Salebai7,  tb^  rice  prcBEdeot  of  the 
def eniast,  had.  ob  behatf  of  defendant,  loaned 
$3,000  to  the  owners,  secured  by  a  mortgage 
on  the  property.  Defendant  had  negotiated 
for  the  purchase  of  tbe  building,  but  thought 
the  price  too  high  and  did  net  pmcbaae.  A. 
Moger  purchased  tbe  bnlldlng  In  1892  (In  Oc- 
tober OB  November),  and  gave  a  mortgage 
thereon  to  Salsbury  (for  defendant)  of  $3,700, 
In  payment  of  which  he  conveyed  tbe  property 
to  Salsbniy  (for  defendant)  In  Nov^ber, 
18M.  The  land  upon  which  tiie  bnttdlng 
stood  was  the  property  of  the  nrilroad  com- 
pany, and  most,  it  not  all.  the  time  since  Jan- 
uary, 18^,  defendant  has  been  the  lessee 
thereof.  (2>  On  the  29tk  day  of  Psbruary, 
1892,  Nate  R.  Salsbury  wrote  A.  iSoger,  from 
San  Francisco,  a  letter  In  which,  after  speak- 
ftiC  of  having  a  awltcb  or  side  track  put  In  at 
the  warehoase,  he  continued  as  fonows:  "If 
yon  secure  tbe  packing  house  at  Loomts,.  I 
would  anggeat  that  yoa  have  a  large  sli^ 
pointed  OB  the  roof.  'Porter  Brothers  Com- 
pany, Ghlcago,  New  Torii,  BAnneapolia,  Oma- 
ha. A.  Moger.  Agent'  Alao  have  a  sign 
painted  for  your  house  at  Pearyn,  and  get 
yoor  Blgn  painted  on  the  Newcastle  boose-  as 
soon  aa  possible."  In  March  these  signs  were 
painted  on  the  bolldlnge.  That  at  Newcastle^ 
as  la  shown  by  •  photograph  bi  eridencc. 
la  as  follows:  On  tbe  roof,  In  laiye  let- 
ters, "Porter  Brothers  Company;"  and  on  the 
front;  "Porter  Bra's  Company,  Chlca^Ot  New 
York,  Omaha,  Minneapolis."  The  pa^ng 
bonae  at  Fenryn  was  similarly  branded.  Sata- 
tniiy  w«s  at  Newcastle  sereral  times  la  189% 
and  saw  these  signs.  (3)  On  or  about  Janu- 
ary, 1892,  the  blank  stationery  naed  in  tbe 
business,  such  aa  letter  heads,  receipts,  bills 
of  ladbDg,  «tc^  were  changed.  The  letter 
beads  were  printed  as  followa:  "Forttf  Broth- 
ers Company.  A.  Moger,  Agent  Shipper 
Obolce  Mountain  Fmlt  Porter  Brothers 
Company,  Cblcsgo,  New  Torfc,  Omaha,  Boa- 
ton,  Philadelphia,  New  Orleans,  MontreaL" 
Tbst  defendant  was  aware  of  tiila  mode  of 
advertising  la  erldsnced  by  tbe  Introdoctioa 
in  evidence  of  lettm  thus  hesdcd  received  br 
It  from  Moger,  and  proof  that  Salsbnry 
visited  Newcastle^  szamtned  the  stattonery 
tbos  or  stmllarly  beaded,  and  made  no  objec- 
tions tberetxtk  (4)  Tbe  fmlt  was  dipped  by 
defendant  as  consfgnor  to  detradant  aa  c«h 
aignee  at  varioos  points  east*  where  defendant 
bad  branches  or  plnees  of  bnsbwsa.  Tbe  fol- 
lowlDg  Is  a  sample  of  shlpptng  receipts:  **Re- 
c^ved  bj  Bonthem  Pactftc  Company,  from 
Pwtec  Brothers  Company,  (me  car  of  green 
fmlt,  to  Porter  Brotbera  Company,  Chicago." 
These  leceipts  wwe  at  once  sent  to  tbe  Sao- 
namuto  ofllce,  wbltih  waa  in  (diarge  of  9a3^^■ 
bury,  vice  president  and  manager,  as  afore- 
said,  m  May  8,  1888,  tbe  Newcastle  News, 


a  newspaper  published  at  Newcastle,  eontalnf 
ed  an  article  on  the  extended  business  of  tbe 
Porter  Brothers  Compnny,  with  cuts  pnrpert* 
ing  to  be  pictures  of  Washington  Porter  and 
Fred  Porter,  etc..  In  which  article  the  follow- 
ing paragra4>h  occurs:  "Porter  BrothenB  Com* 
pany  are  represented  in  Placer  county  by  Cap> 
tain  A.  Moger,  asaUtted  by  Wallace  Dewe  at 
Peoiyn,  and  J.  B.  Froich  at  Loomis.  The 
company  will  also  be  represented  at  Aulram." 
Bztm  eapiea  at  thla  paper  were  ofdend,  and 
ttie  pntdlsher  tbonght  he  sent  one  to  tbe  CMn- 
pany  at  Sacramento,  but  It  was  only  a  reeofr 
lectlen  and  be  was  not  sure.  (4^  A.  Moger 
ahlpped  some  tndt  to  local  points,  say  Rau^ 
Tracker  Orcgcm,  etc.  This  was  shipped  In 
his-  own  name.  (7)  In  ISe^  Hoga  failed  to 
disburse  to  fruit  growers  and  others  moneys 
forwarded  hbn  by  defendant,  and  ftom  about 
Jiune,  1894,  a  cba^ige  waa  made  in  the-  method 
of  shipment,  and  dhe«ks  were  aant  diteetly  ta 
shippers  fw  balances  due  thenar  tm  fmlt  la 
li&O,  defendant  settled  the  dennqneatles  of 
Moger  by  paying  In  fisU  for  fruit  shipped 
throogb  to  tt,  and  SO^  c«ita  on  the  doQar  for 
fmlt  purchased  by  Moger  aad  shipped  dss- 
where.  Other  clrcnmBtances  are  in  pro*^  bat 
it  la  bdleved  the  foregoliur  an  sofllrtent  to 
warrant  tbe  court  In  Its  flodlngsu 

Brrors  of  law:  Nearly  all  the  teattanony  on 
the  part  of  plaintiff  was  objected  to  by  coun- 
sel tut  defendant  sad  scam  40  errors  ace  aa- 
rigned  vpon  the  raltnoi  of  fcbe  ccwt  admltttaig 
«c  rejecting  testimony.  Ooonsel  for  aypellant 
baa  argued  the  questions  ttun  raised  In  a  gen- 
eial  and  dtscuraiTe  way.  wltboot  mach  lefe^ 
mce  to  them  IndlvidoaUy.  This-  meftbod  of 
afgament,  coupled  with  the  rhassrtrr  of  the 
biU  of  exceptions,  which  Is  pmctleaUy  a  state- 
ment otf  tbe  evidence  aa  taken  br  the  Kpnxtea^ 
Intermingled  with  rmaika  ^  oeoaicl  and  ob- 
scrvatkws  of  tba  osurt.  Has  made  ttaa  tart:  ttf 
ferretlDg  oat  tba  ttuesdooa  Involved  a  most 
dlfflcnlt  onsi  We  find  awat  of  the  eseoptioas 
without  mertt  Others  are  insnlooa,  and. 
assumhig  the  pranlies  of  appellant  ta  he  ear- 
reet  are  fonnidahle,  bat  upon  a  levlrw  of  tbe 
lecoid  are  found  to  be  nntenable.  For  tbe 
sake  of  greater  brevity,  we  shall  merely  state 
the  general  legal  propoaltkms  applicable  to  tbe 
CBse^  and  refer  InddentsUy  to  some  at  tbe  ex- 
ceptions aa  coming  within  the  seveml  prlnd- 
plea  enunciated. 

1.  Agency  and  tbe  extent  of  tiie  pamv  of  an 
mtent  are  questlona  of  tact  (Taraimi  v.  Imat- 
ance  Co..  88  OaL  240,  28  Pac  as9>,  and  may 
be  cataMlsbed  hy  pand,  except  In  tbose  cases 
where  a  written  autborlaatlan  Is  expressly  n- 
quired  by  positive  law.  Carey  v.  Petroleum 
Oa,  88  CaL  694.  It  may  be  established  by 
drctunstantial  evidence.  Whart  Ag.  U  44, 
121, 126;  Burnett  v.  nsber,  67  CaL  152;  Lub- 
ber Co.  v.  Krag,  89  CaL  243,  28  Pac  902,  and 
cases  than  cited. 

2.  Where  circmnstantial  evidence  Is  reewtsd 
to  for  the  purpose  of  establishing  sn  agency, 
all  the  facts  and  ebvomatancea  showing  tbo 
rdatlon  tft  tbe  partlea,  and  throwing  light 
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01  the  character  of  sucb  relation,  are  admissi- 
ble In  evidence.    ElllB  t.  Cmwfoid,  39  CaL 

628,  528. 

3.  If  A.  sells  goods  to  B.,  supposing  him  to 
be  a  principal,  but  afterwards  discovers  him 
to  be  an  agent  of  C.  In  the  transaction,  he 
may  resort  to  G.  for  payment  Lumber  Oo. 
V.  Krug,  89  Cal.  244,  2G  Fac.  902,  and  cases 
there  cited;  Ferguson  t.  McBean,  91  OaL  63, 
27  Pae.  618. 

4.  The  mere  declarations  of  a  party  are  not 
proof  that  be  Is  agent  for  another.  People  v. 
Dye,  75  Cal.  106,  16  Pac.  537;  Hubback  v. 
Ross,  96  CaL  426,  31  Pac.  363.  But,  notwlth- 
Btanding  the  f(H%golng  rule.  It  Is  prtqwr  to 
show  that  a  party  dealt  with  a  third  party  as 
an  assumed  a^nt  of  another,  not  for  the  pur- 
pose of  proving  the  agency  or  tts  ectent,  but 
to  show  that  such  third  party  understood  he 
was  dealing  with  the  other  as  an  agent,  and 
not  as  a  prlnclpaL  Swinnerton  t.  Develop- 
ment Co.  (decided  April  18, 1896)  44  Pac.  719. 

Under  the  foregoing  propositions,  the  letters 
from  Salsbury  to  Moger  directing  falm  to 
placard  the  buildings  with  the  name  of  the 
corporation  defendant,  and  relating  to  various 
matters  touching  the  business,  the  photo- 
graphs showing  that  the  buildings  were  mark- 
ed as  directed,  the  letter  heads  and  other  sta- 
tionery showing  that  the  business  was  con- 
ducted by  defendant^  wftb  Moger  as  agent,  the 
shipping  receipts  and  bills  of  lading  stMwlng 
the  same  thing,  and  many  other  circumstan- 
ces, were  admissible  as  tending  to  show  that 
the  business  at  Newcastle,  Penryn,  and  Loo- 
mis  was  conducted  by  defendant,  through  Mo- 
ger as  Its  general  agent,  aided  by  subordinates 
at  Pamyn  and  Loomls.  The  evidence  that 
Moger  employed  plaintiff  for  and  on  account 
of  the  defeudant  was  properly  admitted.  The 
court  repeatedly  stated  during  the  trial  that 
ttie  decflamtitnu  ot  iSoger  -were  not  admissible 
to  prove  his  agency  or  authority,  and  they 
were  never  in  evld^ice  for  such  purpose.  The 
court  did,  however,  admit  evidence  tending  to 
show  that  from  a  given  time  the  employment 
of  plalntlft  by  Moger  was  for  the  defendant, 
as  tending  to  show  that  plaintiff  In  good  faith 
believed  himself  to  be  a  sorant  of  defoidant. 
This  was  proper.  The  dedaradon  of  Moger 
to  the  effect  that  be  was  putting  the  Btgns  on 
Uie  building  by  instmctlons  of  defendant's 
vice  president  was  of  no  mmnuit,  as  his  wilt- 
ten  authority  and  Instruotloiis  so  to  do  by  de- 
fendant were  in  evidence. 

The  error  ot  the  court,  if  any.  In  refaalng  to 
permit  counsel  for  def»idant,  on  <aD8B-ezam- 
Ination  of  plaintiff,  to  prove  when  he  recelTed 
certain  letters  of  defendant,  which  he  iJpo- 
duced  and  offered  In  evidence,  was  cured  by 
the  action  of  the  court,  after  the  trial  closed, 
in  offering  to  open  the  case,  and  permitting 
defendant  to  put  the  proffered  queeticau, 
which  was  refused  by  defendant,  onless  the 
case  should  be  vsfeneA  generally  for  the  recep- 
tion of  testimony. 

The  other  errors  «nnplalned  of  do  not  call 
for  comment  Upon  the  whole  case  as  made, 


we  see  no  sufficient  cause  for  reversal,  and 
recommend  that  the  judgment  be  affirmed. 

We  concur  BAITNES,  a;  BBLCHEB,  a 

PER  CUBIAM.  For  the  reasons  given  In 
the  forecotng  o^nlon,  the  Jodgment  is  flffirmrf. 


FBOPLO  ax  reL  DBBW  v.  B0DOBB8. 
(Sac.  8R.y 

(Snpnme  Court  of  Oalifomla.  Nov.  6^  1886.) 
Okibv  or  Police— VicANCT  in  Offiob — Aonos 

VOB  USOKPATroN — DlSHISSAb — JODO- 

MENT — Rk9  Judicata. 

1.  Under  St.  1871-72,  providing  (page  243) 
that  one  elected  chief  of  police  shall  hold  "for 
the  term  of  two  ^ears  and  aatil  bis  saccessor  ia 
elected  and  qualiSed,"  and  (pa^e  246)  that  in 
case  of  a  vacancy  it  shall  be  filled  by  ^>poiat- 
ment  tlU  tlie  nert  city  election,  when  a  diief 
shall  be  elected  for  the  anexplred  term,  the  mac 
fCHrmal  election  and  qnallficatltm  of  one  Ineli- 
gible to  the  office  does  not  end  the  term  of  the  in- 
combent  and  create  a  vacancy,  bo  aa  to  p^mit 
an  ai^utment  and  electi<m  for  an  unexpiicd 
term. 

2.  An  adJudicatioD,  in  a  proceeding  under  Code 
Civ.  Proc.  \  1111,  to  contest  defendant's  right  to 
an  office,  that  be  was  Ineligible  because  not  a 
dtlzen  of  the  United  States,  is  conclusive  in 
an  action  against  him  for  nsnrpation  of  the  of- 
fice, though  the  parties  and  causes  of  action  an 
not  identical. 

8.  An  action  for  usnrpation  should  not  be  dis- 
missed, though  tiie  office  is  abolished  before  the 
trial,  as  judgment  against  defendant  mar  sub- 
ject him  to  a  fine,  and  is  a  fonndation  for  re- 
covery by  the  rightful  dahnant  of  damages  oc- 
casioned by  the  usurpation.  Code  Civ.  Pvoc 
U  805,  807,  809. 

4.  A  judgment  in  an  action  for  usurpation  of 
office  that  relator  be  restored  to  office,  and  de- 
fendant be  ousted,  thoush  not  appropriate  in 
form,  because  the  office  had  been  abolished  be- 
fore trial,  cannot  be  corrected  on  appeal  from 
an  order  denying  a  motion  tor  new  trial  only. 

Commissioners'  decision.  Department  S. 
Appeal  from  superior  court,  Sacramento 
county;  A.  P.  Catlln,  Judge. 

Action  by  the  people,  on  the  relation  of 
Warren  F.  Drew,  against  John  B.  Rodgera. 
Judgment  for  relator.  From  an  order  deny- 
ing a  new  trial,  defendant  appeals.  Affirm- 
ed. 

Atty.  Oen.  Hart,  0.  T.  Jones,  and  Johnson. 
Johnson  &  Johnson,  for  appellant.  Bobt.  T. 
&  Wm.  H.  Devlin,  for  respondent. 

BRITT,  O.  Action  for  the  osnrpation  of 
an  office.  It  was  commenced  by  the  attor- 
ney general  as  early  as  April  29,  1893,  and 
brought  to  trial  February  7,  1894.  By  its 
judgment  the  court  declared  that  ttie  relate, 
Drew,  Is  entlOed  to  tJw  office  of  chief  of  po- 
lice in  the  city  of  Sacramento,  and  has  been 
so  entitled  since  the  1st  day  oi  April.  1880; 
that  defendant  Bodgers  QsuTps  and  intrudes 
Into  such  office,  and  has  wroi^fnlly  held  the 
same  and  exercised  its  functions  since  April 
1,  1893;  that  the  relator  be  admitted  and  re- 
stored to  such  office;  and  that  defendant  be 
ousted  and  excluded  thereftom.  Drew  was 
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elected  to  said  office  at  tbe  city  election  held 
in  Marcb,  ISOO,  for  the  term  commencing 
April  1st  following,  under  a  statute  provld- 
inc  that  he  sboald  bold  "for  the  term  of  two 
years  and  until  his  successor  Is  elected  and 
qnaUfled."  St  1871-72,  p.  243.  The  same 
act  (page  246)  provided  that  In  case  of  a  va- 
cancy In  the  office  the  board  of  trustees  of 
the  clt7  might  fill  tbe  same  by  appointment 
until  tbe  next  city  election,  at  which  time 
a  chief  of  police  should  be  elected  for  tbe 
unexpired  term.  At  the  city  election  In 
March,  1882,  Rodgers  received  a  majority  of 
the  TOtes  cast  for  said  office,  and  the  proper 
eanrasalng  board  declared  him  elected  there- 
to for  the  term  next  ensuing;  but  on  June 
17,  1882,  In  a  proceeding  to  contest  hie  right, 
institnted  In  tbe  superior  court  under  sec- 
tion 1111,  Oode  CiT.  Proc.,  he  waa  adjudged 
to  be  ineligible  to  the  office,  by  reaBon  of 
alienage,  and  his  election  was  annulled.  He 
appealed,  and  the  Judgment  was  affirmed 
by  this  coiurt  In  December,  1893.  Drew  t. 
Rodgers,  34  Pac.  1081.  However,  In  April, 
1892,  he  forcibly  dispossessed  the  relator  of 
Bald  office,  and  thenceforward  performed  its 
duties;  but  the  relator  was  at  all  times 
ready  and  willing  to  perform  them,  and 
claimed  to  be  the  lawful  incnmbeot  The 
difficulty  of  Rodger's  alienage  having  been 
removed  by  his  naturalization,  the  board  of 
trustees  of  the  city  on  June  27,  1892,  In  form 
appointed  him  chief  of  police  to  hold  until 
the  next  city  election  (this  on  tbe  assump- 
tion that  a  vacancy  existed  in  the  office); 
and  at  the  next  election,  in  March,  1893  (not 
tb«  regular  time  for  electing  to  the  office  in 
qnestion)  he  was  again  the  person  receiving 
tbe  highest  number  uf  votes  for  said  office, 
and  was  declared  elected  accordingly.  In 
January,  18M,  the  new  charter  of  the  city 
of  Sacramento  went  Into  operation.  By  Its 
provisions  the  office  of  chief  of  police  was 
created,  but  made  appointive  Instead  of 
elective,  and  It  Is  conceded  that  the  office  of 
that  name  previously  existing  was  attoUsb- 
ed.    8t  1883,  pp.  688,  611. 

Appellant  contends  that  by  his  formal  elec- 
tion and  qualification  in  March,  1892,  a  suc- 
cessor to  the  relator  In  said  office  was  elect- 
ed and  qnallfled,  within  tbe  meaning  of  the 
statute  permitting  the  latter  to  hold  over  un- 
til tbe  occurrence  of  that  event,  and  after 
tbe  expiration  of  bis  prescribed  term  of  two 
years,  and  that  thus  such  contingent  right 
of  tbe  relator  to  a  prolongation  of  his  term 
was  cut  off.  We  differ  with  appellant.  In- 
eligibility for  an  office  means  incapacity  to 
Iw  elected  or  otherwise  chosen  thereto.  Rod- 
firers  was  affected  with  such  IncaiHtcity  In 
Marcb,  1892,  and  the  votes  cast  for  him  were 
"ineffectual  for  the  purpose  of  an  election." 
Saundera  v.  Haynes,  IS  Oal.  154;  Dryden  t. 
Swinburne,  20  W.  Va.  137,  and  cases  dted. 
There  being  thus  a  failure  to  elect  a  succes- 
sor to  the  relator,  the  contingency  arose  upon 
which  be  had  the  right  to  an  extension  of 
bis  original  terra.   It  Is  claimed  tb&t  tbe 


whole  matter  is  disposed  of  in  appellant's  fa- 
vor by  the  decision  in  People  v.  Ward,  107 
CaL  236,  ^  Pac.  538;  but  in  that  case— In 
which  the  writer  was  of  counsel— the  suc- 
cessor had  been  duly  elected  and  had  prop- 
erly qualified,  and  the  question  presented 
differed  widely  from  that  Involved  here.  It 
results  that  tbe  alleged  api>ointmeut  of  de- 
fendant to  tbe  office  on  June  27,  1892,  was 
void,  because  there  was  then  no  vacancy. 
People  V.  Tilton,  37  Cal.  614;  People  v.  Ed- 
wards, 93  CaL  163,  28  Pac.  881.  And  for 
tbe  same  reason  the  election  of  Rodgers  for 
the  unexpired  term  In  March,  1883,  was 
void;  tbe  statute  requiring  an  election  for 
this  office  In  the  even-numbered  years,  and 
permitting  It  at  other  times  only  In  case  of 
a  vacancy.   St.  1871-72,  pp.  243,  246. 

Tbe  court  rightly  refused  tbe  offer  of  evldeoice 
at  the  trial  tliat  while  defendant  was  yet  a  mi- 
nor his  mother  was  married  to  a  citizen;  the 
object  l>elng  to  show  that  he  was  really  eligible 
for  tbe  office  in  March,  18^  although  tlie  pre- 
cise matter  had  Iieen  put  in  issue  in  the  previ- 
ous case  of  Drew  v.  Rodgers,  and  decided 
against  bim.  34  Pac.  1081.  The  Judgment 
roll  In  that  action  was  In  evidence  at  the  trial 
of  tills.  True,  the  parties  and  tbe  causes  of  ac- 
tion are  not  Identical;  and  Drew,  the  contest- 
ant hi  that  case,  was  a  different  person  from 
tlie  relator  here.  But  that  was  a  proceeding 
prosecuted  for  tbe  purpose  of  trying  the  very 
question  whether  Rodgers'  election  was  not 
void  because  of  his  Ineligibility.  Code  Civ. 
Proc.  §  1111.  It  was  a  matter  of  public  con- 
cern (Lord  V.  Dunster,  70  CaL  477,  21  Pac.  865), 
invcdving  tlie  political  and  legal  relations  of  the 
contratee,  and  we  see  no  reason  to  doubt  ttiat 
the  nullity  of  bis  election  there  d^^mtned  vras 
conclusive  upon  him  In  the  present  action  (Code 
Olv.  Proc  8  1906,  subd.  1). 

It  is  further  aigiMd  that  Qie  court  should  have 
dismissed  the  proceeding,  or  have  granted  a  ncm- 
Bult,  because  by  the  new  charter  of  the  city  the 
office  In  controvetsy  had  been  abolished  before 
the  case  came  on  for  trial.  Under  tbe  statote 
goremtng  the  subject,  tbe  removal  of  tbe  usurp- 
er Is  not  the  sole  object  which  is  or  may  be 
accomplished  by  the  proceeding.  Judgment 
may  be  rendered  upon  tbe  right  of  the  defend- 
ant, and  also  tq;>on  tbe  right  of  the  par^,  If 
any,  alleged  to  be  entitled  to  the  office.  If 
against  tbe  defendant,  be  must  pay  tbe  costs, 
and,  at  the  court's  dlscretbm,  a  fine.  It  Is 
also  the  foundation  of  a  recoveiy  by  the  rlglit- 
fnl  dabnant  of  damages  occasioned  by  tbe 
UBuipation.  Code  Gir.  Proc.  IS  805.  807,  809. 
When,  as  in  this  Instance,  the  action  has  been 
brought  during  the  usnrpatlon,  and  such  conse- 
quences may  flow  from  fbe  Judgment,  It  oivht 
not  to  he  hdd  that  tbe  action  must  abate  mere- 
ly because  ^nx  of  time,  or  other  circumstance 
which  does  not  toll  the  l^al  wrong  of  tbe  In- 
trusion, has  put  a  period  to  the  disputed  term. 
And  to  tbls  ^ect  Is  tbe  decided  preponderance 
of  anOurtty.  People  v.  Hartwell,  12  Mich. 
008;  State  v.  Pierce,  36  W1&  93;  Huntor  r. 
Chandler,  46  Ho.  462;  People  v.  Loomis,  8 
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Wend.  896;  Com.  r.  Jutoon,  45  FA.  St  Bft. 
Some  CKBG8  dted  by  appellant— to  wliicta  may 
be  added  Hud  t.  Bedt  (Kan.  Sop.)  45  Fac.  92 
—are  distinguishable.  They  proceed  on  the  aa- 
Sttmptlon  that  after  the  expiration  of  the 
wnri)ed  term  no  subetantlal  right  waa  lUTOlTed. 

The  Judgment  Is  not.  In  tonn,  appropriate  to 
the  state  of  tlie  case  at  ttie  time  ot  trial,  tbe  of- 
fice having  been  abolished:  but  It  cannot  be 
corrected  oa  this  appeal*  which  Is  from  an  order 
denying  a  motion  for  a  new  trial  only.  There 
Jb  no  error  In  the  record  available  to  def^dant, 
atnd  the  order  appealed  from  should  be  affirmed. 

We  conew:    BOLOBUBa,  G.;  3EABLS,  a 

PEK  GCRXAM.  For  tbe  reaaona  given  In  tbe 
foregoing  opinion  tbe  order  appealed  tram  la 
afflnned. 


SANKIX  V.  NfiWHAX  K  al.    (So.  16,857.)  i 

tBnpreme  Oenrt  at  CaUfontla.    Nov.  6.  1896.) 

Balb— TdB  CaxnuOT— CoHSTRiroTioa— Viubrrr 
— PntPORM*!caa  nj  Exicdtca— 
Appsal— Rrvi  kw, 

1.  A  partaerabip  contract  provided  for  an  an- 
nnnl  Inreotory  and  apprRisement;  tlint  la  case 
of  death  of  one  of  the  partaera  the  *^veatory 
provided  for  bereia"  should  be  taken  as  soon  as 
posdble,  to  determine  the  deceased  partner's 
istereRt;  that  the  sorrivors  ahoatd  give  their 
12  equal  monthly  instaUmeat  notes  in  payment 
of  deceased's  interest  so  determined;  provided, 
however,  that  tbe  surviving  partners  shall  have 
the  option  to  continue  tbe  said  co-partnership; 
the  estate  of  tbe  deceased  partner  taking  the 
pinre  of  tbe  decedent  on  sncn  terms  and  condi' 
tions  ns  may  be  agreed  upon;  the  Burviviog  part- 
uers  and  tlieir  successors  to  have  the  right  to 
('fintimie  the  Vnisine»s  under  the  name  of  the  old 
firm.  Vffd,  that  Bocfa  contract  contemplated  a 
■ale  OB  the  dealii  of  one  of  tihe  partners  of  bis 
Interest  to  tbe  snrvivora. 

2.  On  the  death  of  one  of  the  partners,  his  ex- 
ecutor had  the  right  to  consummate  the  trans- 
fer of  deceaaed's  interesr  in  tbe  bnslnras  to  his 
SBrviTioff  partners  for  the  oaorideratioo  Hpecl- 
fied  In  ue  eontraot,  without  the  authority  or 
consent  of  the  probate  conrt.  Beatty.  0.  J., 
and  Tlensha-w  and  Temple,  JJ.,  dissenting. 

S.  Tbe  mode  and  manner  of  axing  the  amount 
of  tlie  purchase  price  ia  not  so  indefinite  as  to 
invalidate  it;  bnt  such  mode  b  found  in  the 
langaage  of  the  contract  Itself,  and  is  tbe  in- 
v«it<>ry  and  appraisement  provided  ,  tor  there- 
in. Beatty,  C.  J.,  and  Henshaw  and  Temple, 
JJ.,  dissenting. 

4.  Such  contract  was  not  void  as  placing  It 
within  the  power  of  tbe  sarriving  partners  to 
fix  their  own  purchase  price.   

5.  Under  such  contract  tbe  good  will  of  tbe 
buRiiiofB  psswd  to  the  surviving  partnera,  and  in 
no  sense  formed  an  asset  of  the  estate  to  be  In- 
ventoried and  appraised.  Beatty,  C  J.,  and 
Henshaw  and  Temple,  JJ.,  dissenting. 

In  bant  Appeal  from  anperlor  court,  city 
imd  county  of  San  Fnmdaea;  WUUam  T. 
Wallace,  J-udge. 

Bill  by  Ira  r.  Rankin,  admlnlatrator  with 
the  win  anuexed  of  tlie  estate  of  John  Levin- 
eon,  deceased,  against  WllUam  J.  Newman 
and  rrtbecs,  as  anrvivlng  partners  of  tbe  co- 
partnership W  wbicb  deceased  waa  a  mem- 
Ikt,  for  an  accounting.  Pending  the  «nlt,  U. 
W.  PblUnwdc  mm  opootnteA  ancb  ndmlnta- 

1  Behearlng  denied. 


trator.  and  subetituted  as  plaintiff  In  the  ree- 

at6.  From  a  Judgment  In  favor  at  d^mdr 
ants,  plaintiff  appeals.  Affirmed. 

H.  W.  Fbllbrook.  for  appellant  RelDSteIn 
St  Eisner  and  E.  R.  Taylor,  for  respondents. 

GAROUTTE,  J.  WlUlam  J.  Newman,  Ben- 
jamin Newman,  and  tbe  deceased,  John  Lev- 
inson.  were  partners  In  the  merchandise  busi- 
ness, and  held  interests  therein  In  prcportion 
to  the  amount  of  capital  tnvvBted  by  each. 
Tbe  last  arlicles  at  co-partnensblp  between 
these  parties  were  entered  into  January 
1869;  and.  among  otber  tblnga.  tbey  provided 
In  detail  the  manner  In  which  an  fcavaototy 
and  appraisement  of  tbe  partnership  busineas 
sbonld  be  taken  annnally,  -whlefa  Inventoiy 
and  appnlaement  shonU  form  tbe  basis  in  es- 
timating tbe  net  profit  going  to  each  partner. 
The  articles  further  provided  as  fotttm's: 
"In  tbe  event  of  tbe  death  of  -one  of  the  co- 
partners the  tnv«itory  provided  for  berria 
shall  be  taken  as  expeditiously  as  possible, 
and  without  unnecessary  delay.  Tbe  surviv- 
ing partnera.  If  requested  so  to  do,  shall  ad- 
mit to  tbe  idaoe  erf  InutaKss  of  tbe  firm  at 
least  one  person  selected,  designated,  and  em- 
powered by  tbe  helra  or  legal  representatives 
of  tbe  deceased  paitaer  to  represent  tbe  Inter- 
est of  bis  estate  In  tbe  co-partDership.  Such 
person  so  representing  tbe  Interests  of  tbe  es- 
tate of  tbe  deceased  partner  rtkall  baveaceiml- 
ed  to  blm  access  to  all  tbe  bo<Aa,  papers,  and 
accounts  of  the  firm,  and  may,  at  his  deetloa, 
remain  and  oentlnne  at  the  place  of  bssiness 
thereof  nndl  all  matters  reiallng  to  tbe  in- 
tereets  of  the  deceased  partner  shaU  bare  beea 
fairiy  and  satisfactorUy  airanged  and  s^tied 
and  adjusted,  and  the  total  amonnt  d«e  te 
tbe  estate  «f  tbe  deceased  partner  shall  have 
been  ascertained  and  determined.  The  total 
amount  ascertained  and  determined  to  be  dae 
the  estate  of  tbe  deceased  partner  oa  account 
of  his  Interest  In  tbe  co-fartneraUp  sball  be 
paid  to  the  belts  or  legal  represeDtaUTss  of 
tbe  deceased  partner  In  twelve  successive  and 
equal  montbly  installaaeDts,  commencing  with- 
in one  month  from  tbe  time  tbe  auouat  due 
has  been  ascwtalned  and  determined;  tor  tbe 
amount  of  wblcb  InstaHroents  tbe  surviving 
partners  shall  execute  and  deliver  to  sut-li 
heirs  *x  legal  reiHesentatlves  tbelr  promlssoiy 
Qotes,  payable  as  aforesaid,  without  Interest, 
and  satisCaetorUy  secured  by  Indorsement  ct 
otherwise;  provided,  however,  that  tbe  sui^ 
vlvlng  partners  shall  have  Uie  <^tlon  to  con- 
tinue the  said  oo-partnershlp;  tbe  estate  of 
tbe  deceased  partner  taking  tbe  place  of  the 
deoedent  oa  such  terms  and  oondltlons  as  may 
be  agreed  iii^n  between  tbe  swlTlng  part- 
UHS  and  tbe  legal  represmtatlves  of  tbe  de- 
ceased partner,  but  It  shall  not  be  obltgatoiy 
upon  tbe  survi^ng  partnMs  so  to  do.  Tbe 
surviving  partners  and  their  succesetHS  shall 
also  have  the  right  and  privilege  of  oonttelng 
tbe  business  under  the  said  dsrignatkia  and 
aaise  of  Newmau  &  Levlnasn." 
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with  the  Newmans  made  an  InTe&tonr  aud 
appralBement  of  the  partoenhlp  bualiwsB,  ae 
proTlded  b7  the  articles  at  partnership,  1^ 
which  Inrentorjr  and  appralsqnent  It  was  de* 
termined  that  the  net  amount  of  Lerlnson's  in- 
terest la  the  assets  of  the  firm  was  the  sum 
of  $20,790^  Fas  this  amount  defendants 
prepared,  and  procured  to  be  properly  ludoreed, 
their  notes,  12  in  number,  for  the  sum  of  (1.- 
732^7%  each,  bearlus  date  Februair  20,  Itm, 
payable  at  succeesiTe  monthly  Interrals  fol- 
lowing that  date,  aud  within  one  month  after 
Levluson's  death  tendered  them  to  Bareley. 
the  executor  of  the  wlh  of  said  deceased,  who 
had  th^  received  letters  testamentary  from 
the  superior  court.  In  July.  IVtiO,  the  Kew^ 
mans  filed  a  petition  in  the  court.  aUeglog 
that  they  were  ready  and  wUUd<  to  purchaM 
the  hitereet  of  the  deceased  in  the  partner- 
ahip  upon  the  terms  stated  In  the  articles,  and 
had  requested  the  executor  to  allow  them  to 
do  so;  that  he  had  refused;  and  praying  an 
order  directliii?  him  to  convey  that  Interest 
to  them.  The  court  sustained  a  demurrer  to 
Buch  petition,  on  the  ground  that  It  had  no 
jurisdiction  to  grant  the  order  prayed  for. 
Oliweafter,  on  S^temtMT  6.  1890.  Ravels, 
the  Qcecutor,  being  of  the  opinion  that  he  tuid 
the  power  to  accept  the  terma  proposed  by 
the  Newmans,  received  the  said  notes,  and  on 
that  day  executed  to  thna  two  c«>taln  papers, 
the  first  of  which  acknowledged  the  delivery 
of  the  notes  'In  pursuance  of  the  provisions  of 
the  artlclee  of  partnership  *  *  *  for  the  in- 
terest of  the  estate  of  said  Levlnson  In  said 
partnership."  Ttw  other  paper  set  out  the 
transaction  more  In  detail,  and  stated  tlut 
the  amount  of  such  notes  was  the  amount  of 
Leviuson's  interest  In  the  assets  of  the  firm,  as 
determined  by  the  said  inventory  and  ap- 
praisement, and  that  the  notes  were  received 
by  the  executcnr  "In  full  payment  aud  satis- 
faction of  the  amotmt  due  the  estate  of  John 
Levlnson,  deceased,  for  the  Interest  of  said 
deceased  aud  of  his  said  estate  In  the  co-part- 
nership firm  as  the  same  has  been  ascertained, 
as  above  stated."  Levlnson's  residuary  lega- 
tees were  his  mother  and  two  sisters,  all  of 
full  age.  They,  in  wrlUntf,  notified  the  New- 
mans on  March  fi,  1890.  that  they  did  not  de* 
sire  to  employ  any  person  to  assist  In  taking 
the  Inventory  of  the  assets  of  the  late  firm, 
then  In  progress,  and  the  estate  of  the  de- 
ceased had  no  representative  In  that  under- 
taking, though  the  executor  was  often  about 
the  place  of  businesa,  and  both  he  and  the 
legatees  knew  what  was  being  done.  No  ac- 
count of  the  good  will  of  the  firm  was  taken 
In  the  inventory  made  by  the  defendants,  nor 
was  It  in  the  Inventory  and  appraisement  of 
the  estate  returned  to  the  court  by  the  exec- 
utor. In  the  inventory  and  appraisement  re- 
tiu*ned  by  the  executor  the  value  of  tbe  inter- 
est of  Levlnson  la  the  partnership  assets  was 
stated  at  the  same  sum  as  that  fixed  by  the 
appraisement  of  the  defendants,  to  wit.  $20,- 
790.S8,  and  was  adopted  by  the  appraisers  on 
tbe  strength  of  that  appraisement   The  omis- 


sion to  value  the  good  will  as  part  of  tbe  es- 
tate by  tbe  executor  was  resented  by  tlie  lega- 
tees, and  on  this  ground  they  petitioned  tlis 
court  to  remove  Bareley  from  his  otOce  ot 
executor.  He  thereupon  railgued;  his  ac- 
counts were  settled;  succesBlve  admlnistntrors 
with  the  wlU  annexed  carried  on  the  admin- 
istration, until  finaUy  H.  W.  PbUbroofe  was 
appointed,  and  he  has  been  substituted  as 
plaintiff  of  record  herein.  This  action  Is  es- 
sentially one  in  equity.  Bounding  largely  In 
fraud,  and  asking  for  an  accountiug  of  the 
partnership  affairs.  The  case  has  been  be- 
fore us  in  the  past  vpon  an  appeal  from  the 
Judgment  a07  CaL  6U2,  40  Pap.  1024,  and  41 
Paa  au4).  where  may  be  found  an  outline  of 
the  purposes  of  the  action  and  the  seceral 
framework  of  the  pleadings. 

Fraud  is  charged  hi  tbe  body  of  plaintllTs 
bill,  and  upon  that  ground  relief  in  a  great 
measure  Is  sooghL  But  in  the  opinion  of  the 
trial  Judge.  Hon.  W.  T.  Wallace,  which  opin- 
ion Is  forth  in  the  record,  It  Is  stated  that 
there  Is  no  evidence  whatever  to  support  such 
a  charge.  And,  after  a  careful  examination 
of  the  evidence,  we  find  nothing  therein  even 
tending  to  show  the  practice  of  any  fraud  up- 
on the  heirs  and  legatees  of  the  dead  partner. 
It  follows  that  all  question  of  fraud  Is  out  of 
the  case,  and  tbe  only  important  question  re- 
maining Is:  Had  the  executor,  under  the  ar- 
ticles of  oo-psrtnershlp,  the  right  to  consum- 
mate the  transfer  of  the  deceased  partnw's 
inters  in  the  business  to  tbe  surviving  part- 
ners for  the  consideration  specified  in  said 
articles?  Although  this  interrogatory  presents 
a  clear-cut  proposltioo  of  law,  still  it  is  weU 
to  say  that,  if  this  transfer  of  the  partnership 
Interest  should  be  set  aside,  as  Is  here  sought 
by  aM>ellant,  and  all  parties  be  placed  In  statn 
quo,  as  of  the  day  tbe  transaction  was  had, 
no  substantial  results  favorable  to  appellant's 
intwests  would  ensue.  It  would  be  a  value- 
less victory,  for,  as  said  by  the  trial  Judge,  up- 
on an  accounting  the  sum  realized  by  the 
legatees  would  fall  far  short  of  the  amount 
actually  paid  by  the  surviving  partners  to 
them.  In  appellant's  brief  tbe  law  Is  conced- 
ed to  be:  "Wbere  the  co-partners  In  the  part- 
nership contract— articles  of  partnenhip~do 
actually  contract  that  on  the  deatb  of  a  part- 
ner the  partnership  property  and  business  be- 
longs to  tbe  survivor  or  survivors,  fixing  the 
price  at  wblcb  it  is  to  be  taken  by  tbe  sur- 
vivor or  survivors,  such  contract  Is  binding 
according  to  Its  terms."  Upon  such  conces- 
sion we  are  brougbt  face  to  face  with  the 
articles  of  co-partnership  for  the  pur]>oee  of 
weighing  and  testing  them  by  the  formula  fur- 
nished by  appellant;  and  at  tbe  threshold  of 
the  investigation  we  are  met  by  the  objection 
that,  at  the  date  when  tbose  articles  wers 
entered  Into,  the  deceased  partner.  Levlnson, 
was  Incapable,  by  reason  of  mental  Incapacity, 
of  entering  Into  any  contract  whatever.  Tbe 
mental  Incapsclty  of  Levlnson  at  the  time  was 
not  even  suggested  In  plalntlfTs  bill,  and  his 
mental  status  does  not  appear  to  bs  «■  sl^ 
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ment  of  the  case  that  attracted  serlons  at- 
tention at  the  trial.  But  some  evidence  came 
before  the  court  apon  the  question  without  oN 
Jectlon,  which,  even  In  the  absence  of  direct 
Issues  raised  the  pleadings,  should  be  con- 
sidered as  bearing  upon  the  question.  Crow- 
ley T.  Railroad  Co..  60  Gal.  826.  There  are 
various  good  reasons  why  this  evidence  should 
not  be  held  sncaclent  to  Invalidate  the  articles 
of  co-partnership,  and  as  an  all-snfflclent  rea- 
son we  soggest  that  the  implied  finding  of  the 
court  was  against  any  snch  contention.  Ap- 
pellant's principal  witness  to  the  point  testi- 
fied that,  If  Levlnson  bad  read  the  articles  of 
co-partnership,  he  would  have  understood 
them,  and  there  is  no  evidence  in  the  record 
that  he  did  not  read  them.  Aa  a  salient  clr- 
cnmstance  bearing  apon  Lerinson's  mental 
capacity  at  that  particular  time,  It  may  be 
noticed  that  some  few  days  thereafter  he  exe- 
cuted his  last  will  and  testament,  the  will  un- 
der which  this  administrator  Is  now  acting 
fai  prosecuting  this  litigation.  It  further  ap- 
pears that,  upon  his  return  from  Europe  after 
the  execution  of  these  articles,  for  several 
months,  and  up  to  the  time  of  his  death,  he 
gave  his  personal  attention  to  the  business  of 
the  firm,  as  he  had  always  done  In  the  past 
We  are  satisfled  there  Is  nothing  In  the  point. 
We  have  quoted  In  detail  that  portion  of 
the  partnership  contract  which  declares  what 
shall  be  done  with  the  business  In  case  of 
the  death  of  one  of  the  partners.  In  this 
respect  the  provision  of  the  contract  is  not 
well  drawn.  It  Is  not  clear,  but,  upon  tbe 
contrary,  somewhat  va^e  and  Indeflnite.  At 
tbe  same  time,  when  carefully  read  and  con- 
sidered, but  one  ccHicluslon  can  be  arrived 
at;  and  that  Is  that,  upon  the  death  of  one 
of  the  partners,  the  surviving  members  of  the 
firm  had  at  least  the  privilege  and  option 
nt  buying  the  Interest  of  the  deceased  part- 
ner In  the  business  upon  certain  Uxmn.  It  is 
claimed  upon  the  part  of  tbe  Newmans  that 
under  the  contract  they  were  bound  to  do  so. 
But  to  support  the  validity  of  the  contract  in 
this  regard  they  are  not  compelled  to  go  to 
Buch  length;  A>r,  if  they  had  an  option  by 
the  articles  of  co-partnership  to  purchase  up- 
on stated  terms,  then  they  had  the  undoubt- 
ed right  to  exercise  that  option,  and  take 
the  interest  of  the  deceased  partner,  if  they 
were  so  disposed.  Appeal  of  Harbster,  125 
Pa.  St  8, 17  Atl.  204.  In  that  case  It  Is  said: 
"It  requires  no  argument  to  show  that  tbe 
Interest  of  the  deceased  partner  ended  when 
the  firm  gave  notice  that  they  would  take  it 
in  accord  with  the  terms  of  the  agreement" 
And  In  the  case  at  bar,  if  the  Newmans  sim- 
ply held  an  option  to  purchase  tbe  Interest 
there  can  be  no  question  but  that  they  ex- 
ercised that  optltm  in  favor  of  purchasing. 
If  It  abonld  be  held  that  the  co-partnerahlp 
artl<des  did  not  give  the  surviving  partners 
a  right  to  parchase,  then  the  presence  at  all 
that  portion  of  the  contract  providing  tor 
the  mode  and  manner  of  payment  by  the 
Newmans  for  tike  deceased  partzier'fl  Interest 
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would  be  Inexi^cable.  It  Is  provided  In 
great  detail  that  they  should  give  their  equal 
monthly  Installment  notes,  running  over  a 
period  of  12  months,  in  payment  of  tbe  in- 
terest of  the  deceased  partner.  Such  provi- 
sion beyond  question  contemplated  a  sale; 
and  that  a  sale  to  the  surviving  partners 
in  case  of  the  death  of  one  ot  the  firm  was 
In  the  minds  of  all  parties  when  the  con- 
tract was  made,  does  not  admit  of  doubt 
There  can  be  no  other  reasonable  construc- 
tion of  the  contract 

It  la  Insisted  that  the*  language  here  used 
provides  no  fixed  and  definite  amount  of 
money  to  be  paid  by  the  surviving  partner  for 
the  Interest  of  tbe  deceased  partner  and  tt  is 
claimed  that  tor  such  reason  there  Is  no  con- 
tract, at  least  no  contract  sufflcloitly  dear 
and  exi^clt  to  be  capable  of  enforcement 
There  is  no  case  cited  by  appelant  that  goes 
to  the  length  here  insisted  upon.  But,  vpcm 
the  contrary,  that  Is  certain  which  may  be 
made  certain,  and  many  of  the  cases  bearing 
upon  this  question  rest  upon  this  principle. 
Numberless  cases  might  be  cited  where  courts 
have  recognized  the  right  of  the  partners  to 
stipulate  in  the  co-partnership  articles  that 
the  purchase  price  for  tbe  Interest  of  a  de- 
ceased partner  shall  be  fixed  by  an  Inventory 
and  appraisement  to  be  taken  after  the  death 
of  such  partner.  In  the  very  nature  of 
things,  a  fair  purchase  price  of  an  interest  In 
tbe  firm  at  an  indefinite  future  time  would 
be  Incapable  of  ascertainment  To  fix  the 
amount  in  advance  would  be  simply  a  specu- 
lative gamble  upon  the  part  of  all  i)artles 
concerned,  and  hardly  Justifiable  either  In 
morals  or  law. 

It  is  further  contended  that  there  is  uo 
mode  whatever  provided  in  tbe  articles  by 
which  to  ascertain  the  value  of  the  Interest 
of  the  deceased  partner;  and  it  may  well  be 
conceded  that  the  provisions  of  the  contract 
In  this  regard  are  not  what  they  should  be. 
In  this  particular  the  instrument  is  unhai>- 
pily  drawn,  and  well  serves  the  purpose  of 
being  an  Invitation  for  litigation.  An  we 
have  already  seen,  the  articles  provide  for  an 
annual  Inventory  and  appraisement  in  ar- 
der  that  the  actual  financial  status  of  the 
concern  may  be  determined.  This  Inventory 
and  appraisement  was  provided  for  In  order 
that  the  annual  profit  or  loss  of  each  part- 
ner might  be  known.  A  succeeding  subdi- 
vision of  the  contract  which  we  have  here- 
tofore quoted  In  full,  then  in  part  dedares: 
"In  tbe  event  of  the  death  of  one  of  the  co- 
partners, the  inventory  provided  for  h&%ln 
shall  be  taken  as  expeditiously  as  possible, 
and  without  imnecessary  delay.  Tbe  surviv- 
ing partners.  If  requested  so  to  do,  shall  ad- 
mit to  the  place  of  business  of  the  firm  at  least 
one  person  selected  *  *  *  by  the  heirs  or 
legal  representatives  of  the  deceased  partner, 
to  represent  the  interest  of  Us  estate  In  the 
co-partnership,  •  *  *  and  may  at  his  elec- 
tion remain  and  continue  at  the  place  of 
business  thereof  until  all  matters  rating  to 
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the  liiteteit  d  tta  deceased  pertner  and  Us 
estate  shall  hare  been  fataty  and  satlafais 
torlly  arranged  and  settled  and  adjusted,  and 
the  total  amonnt  due  to  the  estate  of  the  de- 
ceased partner  shall  have  been  so  determin- 
ed. The  total  amount  ascertained  and  deter- 
mined to  be  dne  the  estate  of  the  deceaaed 
partner  an  account  of  his  Interest  In  the  co- 
partnenhlp  shall  be  paid  to  heirs  or  legal 
represeatatires  of  the  deceased  partner  ta 
twdre  soccesBlve  and  equal  iiK»itlil7  In- 
stallmentB."  If  the  language  of  the  contract 
had  Included  the  words  "and  appraisemmt" 
after  the  word  "Inventorr,"  there  wotild 
hare  been  no  qneetlon  of  Indeflntteness,  and 
no  possible  technical  objection  aa  to  the  mat- 
ter of  construction.  But  the  absence  of  those 
two  wta&B  should  not  milll:^  the  contnct  It 
would  be  carrying  the  doctrine  of  technicali- 
ty too  far.  If  we  Should  so  hold.  The  true 
Intent  of  the  parties  Is  plainly  apparent  from 
the  language  used.  And  that  Intent  was  that 
an  luTentory  and  aj^ralsement,  aa  provided 
for  In  the  articles,  should  famish  the  basis 
for  fixing  the  punAaae  price  ot  the  deceased 
partner's  Interest.  Sach  Is  the  fair  construc- 
tion of  the  language,  taking  It  altogether, 
and,  indeed,  the  only  construction  which  can 
be  giTen  It  To  aay  that  the  parUes  to  the 
contract,  while  providing  for  a  sale,  and  also 
providing  for  the  manner  and  time  for  pay- 
ment, never  Intended  to  provide  as  to  the 
amount  which  should  be  paid,  or  to  fix  any 
mode  bf  which  the  amount  could  be  deter- 
mined, would  be  going  to  loigths  entirely 
onaathorised  by  the  .instrument  Itself.  We 
hold  that  the  mode  and  manner  of  fixing  the 
amonnt  of  the  purchase  price  is  found  with- 
in the  language  of  the  Instrument  itself,  and 
that  mode  and  manner  is  the  Inventory  and 
appraisement  provided  for  In  a  prevlons  por- 
tion of  the  contract 

Conceding  that  the  hiventory  and  appraise- 
ment maiduud  hi  the  artldee  of  co-partnership 
woe  taitended  by  the  partnov  to  be  used  as 
ttie  baalB  ft>r  fixing  the  value  of  a  deceased  part- 
ner's Interest,  then  appellant  contends  that  the 
ctmtiacC  was  void  ss  placing  it  in  the  power  of 
tbe  anrvlTtng  partners  to  fix  their  own  pur- 
chase price.  There  Is  no  force  In  this  conten- 
tion. Tbe  cmtxact  contemplates  the  presence 
of  a  representative  of  the  deceased  partner  dur- 
ing an  these  times,  and  hicldentally  It  may  be 
suggested  that  the  executor  was  present  during 
the  time,  more  or  less,  and  that  both  he  and 
the  legatees  had  full  knowledge  of  what  waa 
being  done,  and  ample  opportunity  to  be  pres- 
ent at  all  times  and  upon  all  occasions,  to  assist 
^ther  personally  or  by  agent  Again,  as  to  the 
store  and  office  fixtures,  the  value  Is  fixed  st 
a  certain  and  definite  amount  As  to  the  stock 
of  merchandise  on  band.  It  is  to  be  appraised  at 
Its  actual  value,  but  not  to  exceed  \ta  original 
cost  All  solvent  debts  are  to  be  taken  at  their 
face  value.  We  see  nothing  so  Indefinite  In 
these  facts  as  to  nulll^  the  contract.  The  ac- 
tual value  of  a  piece  of  merchandise  can  be  de- 
termined, and  likewise  It  can  be  determined 


what  is  and  what  Is  not  a  solvent  account 
They  are  matters  capable  of  ascertalnnmit  and 
every  partnership  In  the  country  is  constantly 
engaged  In  determining  them.  There  Is  cer- 
tainly nntiiiT^y  BO  ind^lnlte  uncertain  as  to 
ibe  vialuatlon  to  be  fixed  upon  these  assets  as  to 
In  any  way  render  the  contract  nugatory^  In 
Appeal  of  Hartister,  dfied  by  aivellant  the  pur- 
chase  price  was  fixed  at  tbe  previous  annual 
appmlsemoit,  with  the  proportion  of  profit  or 
lorn  for  the  present  year  added  or  deducted,  as 
ttte  case  might  be.  It  certainly  In  that  case 
was  no  easlor  to  fix  tite  amount  of  tbe  profit 
or  Um  than  it  was  In  this  case  to  fix  the  ac- 
tual value  of  the  stock,  or  detennlne  what  debt 
was  a  scdvent  aoconnt  Indeed,  both  of  those 
facton  of  the  business  woe  necessaiy  elements 
to  be  determined  before  tbe  profit  or  loss  could 
be  fixed.  In  another  of  appdlanf  s  cases- 
Blake  T.  Barnes  (S19.)  12  N.  Y.  Snpp.  7&-the 
purchase  price  by  tie  surviving  portnen  upon 
the  death  of  a  member  of  ttie  firm  was  to  bs 
determined  by  an  inventory  and  appraisement 
to  be  made  as  fbllows:  "(b)  Aooounts  overdue 
at  a  fUr  estimate,  to  be  determined,  If  neces- 
sary, by  arblttatlon.  (c)  Rejected  machlneiy. 
or  any  other  property  or  macbandlse  for  whldi 
the  firm  was  not  will  log  to  allow  the  valuation 
Inventoried  or  hendntwfrae  provided  fOr,  at  the 
price  offered  tbe  highest  bidda.  {d)  For 
the  stereo  and  electrotype  plates,  engravings, 
•  •  •  a  sum  equal  to  the  gross  profits  of  tt» 
firm  for  the  last  two  complete  bnaloess  yean 
preceding  the  time  of  settlement"  It  was  not 
suggested  that  such  a  character  of  valuation 
avoided  the  ocmtract  although  the  case  was  bit- 
teriy  nmtested  on  other  grounds.  The  case  of 
Simmons  v.  Lecmard,  8  Har^  SSI,  goes  away 
b^ond  the  cases  Jvat  dted.  It  waa  there  pro- 
vided that  the  surviving  partners  should  take 
the  hiterest  of  the  deceased  partner  at  a  valua- 
tion shown  by  the  last  annual  accounting,  the 
articles  having  provided  tor  annual  accounts. 
A  partna  died,  and  no  annual  accounts  had 
been  taken.  The  representative  of  tbe  deceased 
partus,  as  tai  this  case,  contended  that  there 
could  be  no  sale,  as  tbe  purchase  price  was  not 
fixed.  The  vice  cbancdlor  said:  "The  rule 
which  Justice  and  common  sense  would  apply 
in  such  a  case  Is,  I  think,  too  dear  for  serious 
argument  The  proviso  for  sale  In  one  event 
(that  of  the  term  running  out),  and  the  proviso 
fw  paying  off  a  deceased  paitno's  share  (dy- 
ing during  the  tenn)  installments,  la  con- 
clusive evidence  of  an  Intention  and  agree- 
ment that  the  death  of  a  partner  during  the 
term  should  not  work  a  dlsscdutlon  of  tbe  whole 
partuerahlp.  but  that  tbe  survivors  should  have 
a  right  to  carry  It  on  with  the  accommodation 
of  paying  oCT  the  executors  of  a  deceased  part- 
ner by  Instsllments."  And,  In  conclusion,  he 
held  tbe  contract  for  a  sale  good,  and  that  the 
purchase  price  should  be  determined  an  ac- 
counting. 

In  Dinham  v.  Bradford,  5  Ch.  App.  519.  It  Is 
held,  in  effect,  that  the  articles  of  co-parmer- 
ship  might  provide  that  the  purchase  price  of 
a  deceased  partner's  Interest  hi  the  bubieaa 
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shmdd  be  Axed  by  three  dislnttfested  parties. 
In  QulnilTan  t.  English,  44  Mo.  46.  the  value  of 
th6  Interest  (tf  a  deceased  partner  was  to  be 
flzed  by  an  apprala«nent  made  after  his  death, 
and,  in  case  of  a  dispute  as  to  the  valuation 
at  the  stock,  the  matter  was  to  be  submitted 
to  three  arbitrators.  The  court  held  such  an 
agreement  valid  and  Undlng.  Indeed,  K  may 
be  suggested  that  tbe  authorities  are  practically 
manlmous  that  any  question  of  IndeQuiteneas 
or  uncertainty  as  to  the  amount  of  the  purchase 
price,  cm  the  manner  or  mode  Id  which  such 
price  Is  to  be  arrived  at  lu  no  way  affects  tbe 
light  of  the  surviving  partners  under  the  part- 
nership coDtnct  to  buy.  And  it  Is  held  In 
many  cases  that  such  oondftloDS  only  raralt  tai 
casting  the  burdm  upon  tbe  trial  court  to  take 
an  accounting  and  fix  tbe  price.  We  cooclode 
that  tbe  contract  Is  valid  and  bbiding  hi  aU 
respects;  that  tbe  amount  <tf  the  purchase  prioe 
tor  tbe  deceased  partnv's  Interest  in  tbe  bust- 
neas  was  fixed  by  the  articles  with  such  sufll- 
clent  certainty  as  to  deny  tbe  court  tbe  right  to 
bold  a  gennai  accounting.  And,  In  tbe  al>- 
sence  ctf  a  abowlng  of  fraud,  to  some  extent  at 
least,  tik  tbe  making  of  the  InvoitoTy  and  ap- 
praisement wbtcb  formed  tbe  basic  dement  In 
Oxlng  tbe  purchase  price,  the  transaction  sboukl 
be  upheld. 

While  thh  Utlgatlon.  judging  by  tbe  atee  of 
the  transcript  and  briefs  before  us,  has  now 
aasnmed  smnewhat  mammoth  propoitloiu, 
there  was  a  time  In  its  eariy  history  when  but 
a  single  matter  was  Inv^dved.  And  that  mat- 
ter arose  upon  tbe  contention  of  tbe  admlnis- 
trator  that  the  good  wlU  of  tbe  business  was 
not  indnded  In  tbe  biventoir  and  appraise- 
ment of  the  propo^  of  tbe  deceased  tetumed 
by  the  executor  to  tbe  probate  oourt  Owing 
to  the  rlews  we  entertain  as  to  the  validity 
of  the  contract,  this  contention  may  be  dis- 
posed of  In  ft  few  words.  The  contract  o( 
partnership  ^orlded:  "Tint  survlTtng  part- 
ners and  their  successors  shall  also  have  tbe 
light  and  prirllege  of  continuing  tbe  said  bosl- 
nesB  under  the  said  designation  and  name  of 
Newman  A  Lerlnsoo."  We  bave  no  doubt 
that  tbe  good  wUl  of  tbe  bualnees  passed  to 
the  BurvlTlng  partners  under  this  provlslra  of 
the  contract,  and  In  no  sense  formed  an  asset 
ftf  the  estate.  Much  could  be  said  upon  this 
question  sbowb%  tbe  Instability  of  appellant's 
claims  In  this  regard,  bat  we  deem  It  unnecs 
essary.   The  order  antealed  ftmn  Is  afflrmed. 

We  concur:  HcFARLAND.  J.;  YAN 
FLEET,  J. 

BBATTT.  a  J.,  and  HBNSSAW  and 
TEMPLE,  JJ.  We  concur  In  the  Judgment. 
We  do  not  think  we  can  say,  over  tbe  Im- 
plied finding  of  tbe  trial  court,  that  the  exe- 
cution of  tbe  partnership  articles  was  pn^ 
cured  fraud,  or  tbe  use  of  undue  faiflo- 
ence.  The  question  Is  argued  on  tbe  aasump- 
tioD  that  the  Newmans  woe  oonttactlng  with 
tte  expectatkm  that  they  would  be  tbe  sur- 
vlvoca.   We  do  not  think  we  can  assume  that. 


Such  a  considttratlon  was  proper  to  be  ursed 
upon  the  trial  court  nnd^  tbe  charge  of  fraud, 
and  evidence  could  have  been  addressed  to 
that  vfAoL  It  doea  not  appear  that  any  such 
question  wss  tried.  It  does  appear  that  Lev- 
Inaon  was  then  III.  but  we  do  not  find  that 
the  iUnesB  was  deemed  mortal  He  lived 
more  than  one  year  thereafter,  and  during  a 
portion  of  that  time  was  able  to  attend  to 
business.  But  the  advantages  of  the  agree- 
ment are  not  all  on  one  side.  In  case  of  a 
dissolution  by  death  It  would  have  bem  tbe 
privilege  of  tbe  surviving  partners,  In  case 
there  vras  no  provision  made  for  soch  an 
event,  to  have  stopped  the  business,  and  to 
have  gone  Into  ItqoldatkXL  In  such  case  tbe 
goods  wonU  have  been  sold  at  a  sacrifice,  and 
tbe  estate  would  have  realized  notblng  for 
the  good  will. 

As  to  the  constraetkHi  and  effect  of  the 
twelfth  article  of  the  partnerditp  agreement 
between  tbe  defendants  and  their  deceased 
partner,  our  views  do  not  cointdde  wltta  those 
expressed  In  tbe  precedtaig  optohm.  Tbe 
meaning  of  Chat  article  Is.  of  course,  the  main 
question  In  tbe  esse,  and  for  two  years  after 
tbe  death  of  Levinson  It  was  tbe  only  qoes- 
tlon;  tbe  attack  upon  tbe  validity  of  ttie 
agreement  based  upon  tbe  alleged  mental  In- 
capacity of  Levinson.  and  the  charge  of  undue 
Infiuenoe  by  bis  snrvlvhig  partners,  Mag  an 
evident  aftertbongbt.  So  madi  stress,  bow- 
evw,  has  been  laid  n|iDn  tills  natter  In  tfas 
argnmrat,  and  It  forms  so  birge  end  so  essen- 
tial a  part  of  the  charge  of  fraud,  to  ttte  elab- 
oiatlon  of  which  tbe  volumlnow  brief  of  ap- 
pdlants  Is  mainly  devoted,  diat  It  cannot  be 
ignored.  The  fact  that  tbe  validity  of  tbe 
partnership  agreement  Is  afflrmed  by  Uie  Im- 
plied finding  of  tbe  superior  court,  and  that 
there  Is  substantial  evldenes  to  support  such 
finding.  Is  sufficient,  as  riiown  In  tbe  preced- 
ing opluon.  to  put  an  end  to  tbe  question  so 
far  as  It  Is  material  to  tbe  decMon  of  this 
a^Mal,  but  with  reflect  to  tbe  mattas  so 
v^iemently  and  Intemperately  argued  upon 
tbe  part  of  appellant,  and  especially  with  ref- 
erence to  tbe  toirent  ot  vituperatkm  poured 
oat  upon  Mr.  Jusdoe  Hairlaan.  It  Is  Important 
to  note  that  nevw  upon  any  oocaslon  during 
the  time  that  be  was  acting  as  attMoey  for 
Executw  Raveley  was  there  the  rilghtest  hint 
or  suggestlcMi  to  tbe  effect  that  the  partnership 
articles  were  lu  any  respect  Invalid,  or  that 
Levinson.  at  tbe  time  be  signed  them,  was 
moitaUy  Incapacitated,  or  subjected  to  tbe 
slightest  degree  of  undue  bifiuaiee.  On  the 
contraiy,  tbe  whole  dispute  fnan  the  begln- 
nbMC.  nnd  fbr  two  years  after  the  death  of 
Levinson.  was  as  to  tbe  construction  of  the 
agreement,  snd  In  partlcnlar  whether,  nccMd- 
Ing  to  Its  temw.  tbe  estate  of  Levinson  was 
entitled  to  separate  and  additional  compensa* 
tlon  for  bis  Interest  In  the  good  win  of  dw 
business  o(  tbe  firm.  The  mother  and  ststers 
of  Levinson— aU  edutts— and  Mr.  Pbllbroek, 
their  attorn^,  assumed  as  a  fact  unquestion- 
ed that  the  contzact  was  entirely  valid,  and 
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Uwt  tbe  riebts  of  all  parties  were  dependent 
iVOB  Its  iveiw  cMiBtroctioB.  Under  then 
clrcumstaiicai  It  would  have  twen  Btrange,  In* 
deed.  If  tbe  attoraeya  Cor  the  exeeator  liad 
not  taken  the  same  view.  NatnnUj  and  in- 
evItBbly  they  confined  tlielr  attention  to  tlu 
meaning  of  the  contract,  and  to  the  steps  nec- 
essary to  be  taken  In  canrlnc  tt  out  aocoiiUns 
to  the  Intention  of  tlw  perUea.  They  (tbe 
Arm  of  Jarboe  &  Harrises!)  bad  been  em- 
ployed iqr  tbrexecntorwlOilna  few  days  after 
the  death  itf  LertoMW,  and  Mr.  Pbllbnuk 
shortly  afterwards  was  employed  by  tbs 
mother  and  elateiB  of  the  decedent  to  look 
eapeci&Uy  after  their  Interests.  From  tbe 
very  flist  there  was  an  open  difference  of 
opinion  between  these  attorneys  as  to  the 
of  the  partnership  agreement  with 
oeapaet  to  the  right  «f  Lerlnson's  estate  to  be 
fsM  an  compensation  tor  his  in- 

terest In  the  good  will  of  the  bnaineas,  over 
and  lAove  tito  amndsed  vatae  irf  hk  Interest 
In  the  stock  of  goads,  fixtures,  acconnta,  and 
other  hmglfalB  assets  of  tbe  firm.  Jaiboe  * 
Hairlson  took  the  position,  which  they  always 
maintained  openly  and  unequivocally,  that  ac- 
cording to  the  proper  construction  of  the  agree- 
ment, tbe  anrrlTlng  partners  to(A  the  whole 
tnbmat  of  tbe  deceased  partner.  Including  tbe 
right  to  oontlnne  the  baslness  under  tbe  name 
at  Newman  &  LerlnscMi.  upon  payment  of 
ttae  aHmlsed  Tatoe  of  bis  share  of  tiie  assets^ 
to  be  aacettalned  br  an  taiv^oiy  wid  ap- 
praisement aocoidlag  to  the  annual  cnstoni  of 
the  hons^  and  that  ao  separate  allowance  for 
good  wlB  was  contemplated  or  prorided  for. 
Mr.  X^Ubroek  took  the  opposite  view,  which 
be  likewise  constetently  maintained.  There 
was  n*  other  dlffwenoe  between  tbe  parties 
or  their  legal  advlaers,  and.  when  the  inven- 
tory and  ai^ralsCTient  were  made,  their  fair- 
ness and  comctness,  so  fftr  as  they  irent. 
were  not  disputed,  the  only  objectleo  on  the 
part  of  Mr.  Pbllbrook.  and  bis  clients  being 
that  It  made  no  allowance  for  tbe  value  of 
the  good  win.  Mo  charge  of  fraud,  or  under^ 
▼aluatlott  of  asseta.  or  overstatemont  of  lia- 
bilities in  the  appraisement,  was  then  or  ever 
during  Judge  Harrison's  connection  wtOa  tiie 
case  made  or  soggeated.  Tbe  dispute  was 
wholly  upon  a  question  of  law.—!,  a  tbe  oon- 
atmetkm  of  a  contract,— and  as  to  this  there 
waa,  as  abawe  stated,  no  equivocattan  or  con- 
oealment  whatever. 

Mr.  PtallbKK^  however,  serans  to  ttilnk 
that  Jarboe  and  Harrison  were  guUty  <rf  a 
speden  uf  disloyalty  to  his  dlents,  because, 
notwithstanding  their  opinion  to  tiie  coa- 
trary,  they  dU  not  sustain  him  in  his  posi- 
tion, and  advise  their  client  accordingly.  Bot 
this  oontentlon  Is  utterly  unreasonable.  Tbey 
woe  attorneys  tor  tbe  executor,  wbo  was 
trustee  not  only  of  the  legatees,  but  also  of 
the  creditors  of  his  testator,  and  it  was  their 
Ingerattva  duty  to  advise  him  to  proceed  ac- 
cording to  tbe  true  construction  of  the  agree- 
ment aa  they  Interpreted  It,  and  especially 
to  asa  Oat  be  vaated  no  portion  of  tbe  es- 


tate In  fruitless  litigation.  In  view  of  the 
difference  of  opinion  between  them  aiid  the 
attorney  for  tbe  legatees,  It  was  natural  tfaat 
tbey  should  take  time  to  consider,  before  de- 
ciding a  -qnestlolL  so  delicate  and  so  Impor- 
tant, and  equally  natural  that  they  should 
wish  to  submit  the  de^lon  of  tbe  matter  to 
the  probate  court  But  when  tfaat  court,  in 
tbe  proceedings  Insdtnted  by  the  Newmans  to 
cmnpel  the  executor  to  transfer  to  thran  the 
interest  of  tbe  deceased  partner,  declined  to 
a  constTDCtlon  to  the  agreement  upon 
the  ground  that  It  had  no  Jurisdiction  to  de- 
cide mwn  tbe  matter,  the  nemonslblllty  vras 
thrown  upon  tbe  attorneys  for  Ike  esecutw 
to  decide  whether  he  should  accept  or  reject 
the  tender  whldi  the  Newmans  bad  nmde  of 
the  appraised  value  oi  Levlnson's  latoeat 
Being  obliged  to  take  tbe  responsibility  ct^, 
deciding,  they  naturally  dedded  according  to 
their  own  eonstmcdon  of  the  contract  and 
Bst  according  to  Mr.  PblltaKMA's.  Differing, 
as  we  do,  from  the  views  which  tbey  enter- 
tained, we  should  never  have  tbouftArt  of  las- 
putlng  a  bad  motive  tor  thetar  detdslea,  U  for 
no  other  yet  ftr  tbe  simpte  reason  tbat'U 
wrong,  it  could  taanu  no  one  but  tbeBselvts 
and  their  client  A  lai«e  part  of  Mr.  Phil- 
brsok's  tirade  Is  baaed  upan  the  assumption 
Uiat  Jarboe  and  EUurleeii  did  not  really 
tertaln  tbe  opinion  which  -t^ef  espressed,  and 
that  tbey  only  advised  the  executor  to  the 
con  roe  tfaat  be  took  because  they  were  acting 
Id  oollQiten  wMk,  and  in  ttm  toteoest  of,  the 
Newmans.  Tike  absurdity  eC  tills  poattion  Is 
manifest  from  Ae  fact  that  any  settlement 
between  the  executor  and  tbe  Newmans,  not 
made  In  accordance  with  the  true  ooustmc- 
tlon  of  ttae  contract  could  only  involve  tbe 
parties  to  Boeb  settlameut  In  torn  and  dlfB- 
evlty,  and  could  net  possibly  fonclose  or 
prejudice  tbe  rights  of  the  residuary  legatees. 

By  acoeptlng  tbe  money  and  notes  tendered 
1^  tbe  Newmans  In  full  pigment  for  tbe  In- 
terest of  bis  testator  In  tbe  firm,  ttae  eucutor 
placed  himself  in  the  pofdtlou  of  unequivocal- 
ly refusing  to  proceed  against  tbe  surviving 
partners  on  account  of  tbe  value  of  the  good 
will,  and  thereto  gave  to  the  residuary  lega- 
tees the  right  to  ask,  as  tbey  nitlmatidy  did. 
tor  his  dlscbarge,  upon  the  ground  that  be 
was  negtocUng  the  duties  of  his  trust  Aa  to 
the  executor,  this  was  tbe  sole  eflFect  of  eiv 
roneons  advice  on  this  point  As  to  the  New- 
mans, the  effect  of  a  settlement  unauthorised 
by  tbe  probate  court  and  unwarranted  by  the 
terms  of  the  partnership  agreement  would 
simply  be  to  expose  them  to  an  action  for  an 
accounting,— this  very  action,— In  which  the 
most  rigorous  and  burdensome  rules  for  com- 
puting tbe  Interest  of  Levlnson  In  tbe  assets 
sf  the  firm  and  proflte  of  tbe  business  would 
be  enforceable  against  fbeta  at  the  option  of 
the  administrator  with  tbe  will  amezed.  TTo 
suppose,  as  tbe  argument  does,  that  ISte  at- 
torneys for  the  executor  were  deliberately 
giving  him  advice  which  they  knew  to  be  bad, 
In  order  to  serve  the  Intereat  ot  the  New- 
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mana  at  the  expense  of  tfae  legatees,  when 
the  only  effect  of  tlie  course  advised  would 
be  to  expose  the  executor  to  censure  and  pun- 
Islunent,  and  tbe  Newmans  to  certain  loss,  is 
rather  too  heavy  a  draft  on  human  credulity. 
But  It  is  not  alone  the  acceptance  of  the 
tender  nu^e  by  the  anrrlvlng  paitnera,  and 
.the  advice  upon  which  the  executor  acted, 
that  furnish  grounds  for  Mr.  Pbllbrook's  bos- 
plclons.  It  Is  the  secrecy  of  the  transaction, 
and  the  fact  that  the  receipts  or  acknowledg- 
ments given  by  the  executor  were  in  the 
handwriting  of,  and  were  witnessed  by,  a  gen- 
tleman wtio,  at  the  date  of  the  settlement, 
had  been  nominated  by  a  leading  political 
party  of  the  state  for  a  seat  on  this  bench, 
that  excites  bis  de^Mst  Indignation.  He  can 
see  in  these  circumstances  nothing  but  a  de- 
kUberate  attempt  to  defraud  his  clients  and 
to  corrupt  this  court 

As  to  the  secrecy  of  the  transaction,  the  slm- 
plfi  truth  Is  that  Mr.  Phllbrook  and  his  clients 
were  not  called  In  to  witness  the  payment  of 
the  money  or  the  delivery  of  the  receipts,  and 
there  was  no  reason  why  they  should  be  pres- 
ent It  was  not  necessary  that  they  should  l>e 
there  to  protest  In  order  not  to  be  bound  by 
the  ifiettlement  Tbelr  rights  were  not  being 
concluded,  or  hi  any  wise  preiJudlced.  The  fact 
that  the  notes  and  money  were  In  the  hands  of 
the  executor  was  nothing  to  them.  The  time 
tor  presentation  at  claims  of  creditors  had  not 
elapsed,  the  time  for  flUng  a  first  annual  ac- 
count had  not  arrived.  No  part  of  the  money 
hi  the  hands  ttf  the  executor  could  then,  or  for 
months  thereafter,  be  applied  in  payment  of 
cl^ms  or  legacies;  In  short,  neither  the  executor 
nor  the  Newmans  could  gain  the  slightest  ad- 
vantage, nor  the  legatees  suffer  the  sUghtest 
loss,  by  concealnwnt  of  the  fact  that  the  settle- 
ment had  been  made.  And  accordingly  we  find 
that,  npcn  the  very  first  occaston  calling  for  a 
dlsdosore  of  the  fact  and  the  terms  of  the  set- 
tlement snch  disclosure  was  folly  and  onre* 
eervedly  made  In  the  most  direct  and  certain 
terms.  The  settlement  was  made  in  Septem- 
ber, and  in  November  foDowlng,  in  response  to 
a  demand  fbr  an  amended  inventory  of  Levin- 
son's  estate,  which  should  Include  the  Item  ci 
good  will  of  the  business,  the  surviving  part- 
ners served  upon  Mr.  PUlbrocA  thebr  written 
answ^,  which  contained,  among  other  things, 
the  following  passage:  "And  deny  that  said 
William  J.  Newman,  or  said  Bemjamln  New- 
man, has  not  fully  accounted  to  said  executor 
of  said  estate  fbr  any  and  all  moneys,  inters 
este,  and  claims  due  to  said  estate  fnnn  said 
William  J.  Newman  or  said  Benjamin  Newman, 
or  either  of  them,  and  aver,  on  the  contrary, 
that  they  have  fully  accounted  for  any  and 
an  claims,  payments,  and  sums  due  said  estate 
In  the  manner  set  forth  in  uid  memorandum  in 
writing,  and  In  this  behalf  said  William  J.  New- 
man and  said  Benjamin  Newman  aver  that 
uttet  the  appointment  <tf  said  S.  W.  Raveley  as 
the  executor  of  the  last  wHl  and  testament  of 
said  John  Lerlnaon,  deceased,  said  executor  re- 
quested them— said  William  J.  Newman  and 


BBFOBTBB.  (ObL 

Benjamin  Newman— to  account  to  him  for  the 
Interest  oi  said  decedent  in  said  co-pa rtuerahip, 
and  said  WlUiam  J.  Newman  and  said  Ben- 
jamin Newman  did  thereupon  account  to  him 
and  exhibit  to  him,  said  executor,  all  the  books 
and  assets  of  every  kind  belonging  to  said  co- 
partnership, and  It  appeared  therefrom  that  the 
entire  Interest  <tf  said  decedent  in  the  assets  of 
said  co-partnership  amounted  to  the  sum  of 
$20,790.80;  and  thereupon  said  William  J. 
Newman  and  said  Benjamin  Newman  elected 
and  decided,  under  and  hi  accordance  with  the 
provisions  of  said  m^orandum  In  writing,  ta 
purchase  and  pay  tor  the  interest  of  said  de- 
cedent In  said  co-partnership,  and  therenixm 
executed  to  said  S.  W.  Raveley,  as  executor 
aforesaid,  twelve  certain  promissory  notes,  bear- 
ing date  the  26th  day  of  Febniazy,  1890,  pay- 
able at  monthly  intervals  thereafter,  each  tar 
the  stun  of  f 1,732.57^  (said  prtMnisaory  notea 
aggregating  the  sum  of  $20,790.80),  In  full  pay- 
ment and  discharge  at  the  Interest  of  said  de- 
cedent in  said  co-partnership  bushiess,  as  the 
same  had  been  ascertained  and  determined  by 
the  Inventory  and  appraisement  thoeof,  made 
In  accordance  with  the  provisions  of  said  mem- 
orandum In  writing."  Mr.  Phllbrook  knows 
the  meaning  of  a  plain  statement  In  plain  Eng- 
lish, and  therefore  it  is  not  to  be  doubted  that 
from  and  aft^  the  10th  day  of  Noranbo", 
1890,  he  and  his  clients  knew  that  executor 
Raveley  had  accepted  from  the  surviving  part- 
ners theh-  notes  for  $20,790.80,  In  foil  payment 
for  his  testator's  interest  in  the  co-partoenftilpk 
He  knew  then  and  em  oftarwards  that  Bavc- 
ley,  acting  under  the  advice  of  bis  attorneys, 
would  refuse  to  prosecute  an  action  against  the 
Newmans  for  a  further  accounting,  and  Oiat  the 
legatees,  if  they  desired  to  have  such  an  action 
instituted,  must  procure  the  removal  of  the  exec- 
utor, and  the  appointment  of  an  administrator 
with  the  win  annexed,  who  would  be  guided  by 
his  advice.  This  Is  the  course  which  was  tak- 
en Just  one  year  after  Mr.  Phlllnof*  was  ad- 
vised oS  the  settlement  and,  since  he  allowed  a 
whole  year  to  elapse  after  receiving  tlie  hiforma- 
tion  before  taking  the  only  action  that  the  Bet- 
tlemcnt  called  for,  be  can  hardly  complain  that 
the  fact  was  not  dtoeloeed  two  months  sooner 
than  It  was.  As  to  the  tact  that  Mr.  HaxhBoa, 
aitex  hlB  nomination  fbr  Justice  of  the  supreme 
court,  continued  to  advise  Executor  Ravrfey  fa 
a  matta  In  which  he  had  been  employed  long 
before  his  ncaninatlon,  and  the  further  tact  that 
he  drew  up  and  witnessed  ttie  papers  which 
passed  upon  the  settl^nent  it  seems  scarcely 
credible  that  a  normal  mind  could  regard  then 
as  evidence  of  fraud,  or  as  an  attempt  to  cor- 
ruptly influence  the  declrion  of  this  court  But 
It  Is  out  of  these  simple  drcomstanceB  that  Mr. 
Phllbrook  has  constructed  his  elaborate  theory 
of  fraud  and  oomptlon.  Hie  truth  Is  there  Is 
not  only  no  foundation  for  the  argument  upon 
this  point,  but  the  tact  i^bSeh  it  se^  to  esteb- 
lish  is  totally  hrrelevant  The  motives  which 
may  have  prompted  Raveley's  attorneys  in  glv- 
hig  their  advice,  the  advice  ItscU,  and  the  action 
taken  In  consequence  of  It  have  not  In  ths 
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Bllgijcst  degree  affected  the  rights  of  Levlnson'i 
mother  aud  slsteis.  If  the  advice  was  correct, 
as  held  in  the  preceding  ophiion,  there  never 
was  any  ground  of  complaint  If  It  was  incor- 
rect, the  settlement  did  not  bind  the  estate,  and 
the  Newmans  remained  accountable  for  the 
true  value  of  LeTlnson's  Interest  at  the  time  of 
his  death,  or  at  the  option  of  hie  representatlTea 
tat  the  profits  of  the  bualnesB  which  they  con- 
tinned  to  carry  on. 

If  these  TiewB  are  correct,— and  we  have 
no  doubt  that  they  are,— the  whole  question 
Qt  fraud  and  corruption  so  gratuitously  im- 
ported Into  the  case  may  be  dismissed  from 
further  consideration,  and  attention  confined 
to  the  questions  upon  which  tbe  decision  of 
the  an>eal  necessarily  depeids. 

Tbe  agreement  between  the  Newmans  and 
Levlnson,  which  by  the  preceding  opinion  la 
held  to  be  a  contract  of  sale,  properly  bean 
the  construction  put  upon  it  It  was  with- 
in the  terms  of  tbe  agreement  and  the  con- 
templation of  the  parties  that  in  some  way 
a  purchase  by  the  snrrivors  should  be  made. 
It  the  contract  were  in  other  respects  free 
from  objection,  tbe  case  would  be  the  not  un- 
usual one  where  the  partners  provide  for  the 
purchase  by  the  survlTora  of  the  interest  of 
a  deceased  member  of  the  firm.  Upon  tbe  ex- 
ercise by  Uie  survivors  of  their  right  the  sale 
would  be  complete,  and  tbe  surviving  part- 
ners would  become  debtors  to  the  estate  of 
the  deceased  partner,  with  the  du^  of  ac- 
counting with  his  representative  tor  tbe 
value  of  the  deceased  partner's  interest 
Cases  are  not  rare  where  contracts  of  this 
nature  bare  been  entered  Into  and  enforced. 
But,  when  upheld.  It  Is  because  they  are  cer- 
tain and  specific  In  their  terms,  and  unob- 
jectionable npon  any  equitable  consideration. 
Tbe  plan  adopted  by  these  partners  for  ar- 
riving at  the  value  of  their  annual  profits  by 
deducting  from  their  assets  the  amount  of 
their  liabilities  was  feasible  and  satisfac- 
tory while  all  tbe  partners  were  living,  bnt 
upon  the  death  of  Levinsoni  not  the  profits 
merely,  but  the  whole  of  his  interest,  was  In 
some  manner  to  be  determined  and  with- 
drawn from  the  assets  of  the  firm.  While 
all  of  the  partners  were  alive.  It  did  not  mat- 
ter how  the  assets  were  valued,  or  the  lia- 
bilities estimated,  for  what  they  did  not  take 
out  as  profits  they  retained  In  the  assets  of 
the  firm.  But  when  one  died.  It  became 
highly  Important  that  his  share,  then  to  be 
wholly  withdrawn,  should  be  fairly  and  fully 
valued.  The  apportionment  of  profits  in- 
volved no  transfCT  of  title  to  the  remaining 
capital;  but  such  a  transfer  was  necessarily 
Involved  In  the  transaction  contemplated  up- 
on the  death  of  a  partner.  Frequently,  says 
Undley  (Partn.  p.  429),  in  orAer  to  prevent 
the  ruin  consequent  on  the  sale  when  a  part- 
nership happens  to  be  dissolved  by  the  death 
of  a  partner,  It  Is  provided  that  the  share  of 
the  deceased  may  be  taken  by  the  survivors 
at  tbe  value  shown  the  last  settlement 
agreed  to  by  him,  with  the  addition  of  any 


I  subsequent  profit  But  here  a  new  valua- 
tion was  to  be  made,  and,  either  no  method 
Is  provided  in  tbe  contract  for  arriving  at 
that  valnatltm,  or,  if  a  method  be  found,  it 
can  only  be  tbe  method  actually  adopted,— 
the  valuation  being  made  by  the  surviving 
partners  themselves.  But  hi  the  first  in- 
stance, if  no  mode  Is  prescribed,  there  Is  tbe 
absence  of  an  essential  element  of  a  contract 
of  sale  which  equity  cannot  supply,— the 
price,  or  the  manner  of  determining  the  price. 
It  the  second,  and  the  mode  adopted,  be  the 
one  contemplated  by  the  contract  then,  if 
the  contract  be  valid,  it  must  result  In  hold- 
ing that  tbe  surviving  partners,  trustees  of 
the  deceased  partner's  share,  may  not  <Hily 
purchase  that  share,  but  may  fix  the  value 
which  they  will  pay  for  it  But  If  we  under- 
stand respondents,  they  do  not  contend,  nor 
could  they  successfully,  for  the  latter  iwoposi- 
tion,  but  they  claim  that  by  their  agreement 
with  the  executor  such  value  was  legally  as- 
certained; and  herein  It  is  claimed  that  the 
executor,  In  effecting  that  settlanent  was 
merely  cariying  Into  effect  the  contract  of  his 
testator,  as  expressed  in  the  articles.  But 
something  more  was  necessary.  The  testa- 
tor's contract  did  mit  determine  the  amount 
of  tbe  consideration  to  be  rendered  by  the 
survivor  for  his  Interest  and  the  exercise  of 
a  further  act  of  discretion.  Judgment  and  as- 
sent was  necessary  to  ascertain  the  amount 
Morrison  v.  Bosslgnol,  S  Cal.  65;  Breckin- 
ridge V.  Crocker,  78  Cal.  628,  21  Pac.  179; 
Vickers  v.  Vickers,  L.  R.  4  Eq.  &29.  It  is  said 
that  these  were  cases  where  specific  perform- 
ance was  sought  while  in  this  instance  the 
contract  has  been  executed.  This  Is  true,  but 
we  are  now  dealing  with  the  question  of 
power  in  the  exectitor,  and  these  cases  il- 
lustrate the  proposition  that  in  making  the 
adjustment  with  defendants  the  executor 
necessarily  supplied  the  missing  terms  of  bis 
testator's  contract  by  the  ezerciae  of  his  own 
wUl  and  discretion. 

Had  the  executor  that  airthority?  Defend- 
ants claim  it  for  him  by  virtue  of  his  g^eral 
powers,  and  Independently  of  tbe  articles.  At 
the  common  law  such  power  was  unquestion- 
ably his,  but  at  common  law  the  executor  or 
administrator  held  the  title  of  the  personal 
property  of  the  decedent  while  with  us  title 
to  personalty  as  well  as  to  realty  vests  in  the 
heirs,  subject  only  to  the  right  of  the  executor 
to  take  possession  of  it  for  specific  purposes. 
At  common  law,  then,  the  representative 
could  sell  personal  property  without  restraint 
so  long  as  his  acts  were  not  fraudulent,  but 
here  his  power  to  sell  Is  dependent  upon  the 
assent  of  tbe  superior  court  Code  Olv.  Proc 
H  1617,  1661;  Wlckersbam  v.  Johnston,  104 
OaL  407,  88  Pac.  89;  2  Woemer,  Adm'n,  | 
381.  The  provisions  of  the  articles  for  the 
transfer  ot  Levlnaon's  Interest  were  Incom- 
plete, in  that  no  price  was  fixed,  and  that  no 
disinterested  person  was  named  who  should 
fix  tbe  price.  The  e»cator,  by  assenting  to 
the  valuation  pat  by  the  Newmans  ou  the 
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partnerslitp  Interest,  assumed  to  sopplr  the 
emlssloD  of  the  contnKt  and  t»  Sm  ■  fmi»  at 
wbicb  they  mifclit  tak»  tbe  interest  It  la  not 
dalnred  tbat  th»  exeeutor  iferlved  antborfty 
to  make  tbe  sale  from  tbe  wilt  of  deceased. 
As  the  articles  fall  abort  of  cocrfmlng  tbat 
power,  he  conid  neeeBsarfly  derive  It  only 
from  the  court  Id  the  raanoer  prracrlbed  by 
statute.  But  under  the  statute  it  could  be 
sold  only  "in  the  same  manner  as  other  per^ 
Bonal'  property,"  nnrnely,  by  authority  and 
consent  of  the  superior  court.  Had  tbe  con- 
tract of  partnership  determined  tbe  price,  or 
prescribed  some  leifal  mede  of  ascertaining 
the  price,  the  case»  dted  In  tbe-  preceding 
(pinion  wonltl'  be  dfrectly  in  point  Then  the 
.  oTCcutor  would  haire  Deeded  only  to  abide  by 
the  terms  of  the  contract.  Jantn  t.  Brownev 
B9  Cal.  37.  The-  frlsdem  or  peiley  of  the  coo- 
tract  WDUM  hare  been  none-  of  his  concern. 
But,  under  tbe  fbctsi  ttie  neceaslty  for  tbe 
supervisory  power  of  tbe  court  to  order  a  sale^ 
and  for  tbe  cautlMi  of  tbe  statute  tbat  be- 
fore conffrmhiff  tbe  sale-  of  the  partnership 
Interest  tbe  court  or  Judge  must  carefully  Ib- 
quire  into  tbe  nmdttlen  of  tbe  partnership 
affairs,  and  must  examine' the  sorvivlDK  part- 
ner (Okie  Clr,  Proe.  t-  1S24),  wa*  ■»  BantfUt 
as  If  there  bad  been  no  centra<A. 

But  It  la  ftntber  said  tbat  tbe  Inventory 
and  appraisement  were  made  In  the  maoner 
usnal'  durlttg  Lerlmm's  Ufa,  and  tiiat  ttMs 
establlsfaed  a  custom  by  which  tbe-  articles  are 
to  be  Interpreted  But  a  customary  mode  of 
Talulng  assets;  with  a  rlow  of  determining 
and  withdrawing  profits,  Is  radi catty  different 
frem  the  requiBtte»  of  a  fair  and  reasonablA 
estimate  of  aJl  aasets  with  s  Tlew  to  seer»> 
gating  tile  share  of  a  d^jceased  partner  tat 
purchase  by  the  others.  We  think  tbe  conohi- 
Blon  Inerltable  tbat  the  executor  eiKeected  hto 
authority  in  tbe  eett lament  with  defendants; 
that  he  did  not  as  Ift  admitted',  fbllow  the 
statutory  mode  hi  msblng  tbe  settlement,  and 
that  there  was  no  power  for  him  to  do>  aa 
under  tbe  arttolesw  ■  ' 

Leariug  aside  fbr  the-  iDoment  tbe  qneattoa 
whether  or  not  the  good  will  was  Included  In 
the  settlement,  we  tbtnft  the  evidence  over* 
whelmingly  establlsbee,  as  the  trial  court  held, 
tAat  the  sum  found  by  tbe  Newmans  ondep 
the  Inventory  and  af^n^isemmt  to  be  the 
value  of  Levinson't  int«^,  and  by  the  'Sew 
mans  paid  Into  the  estate  of  Levlnson,  aad  re- 
ceived by  the  executor  thereof,  was  not  only 
a  Just  amount,  but.  Indeed,  a  very  liberal 
amount  The  evidence  seem*  to  be  without 
conflict,  and  at  least  Is  strongly  In  favor  of 
the  respondents,  that  the  appraised  value  ptrt 
by  the  Newmans  upon  tbe  Interest  of  their 
deceased  partner  was  greater  than  Its  actual 
worth.  It  was  paid  over  and  received,  with 
knowledge  then  or  soon  afterwards  acquired 
of  the  claim  of  the  Newmans  that  by  the  pay* 
ment  they  took  to  themselves  the  deceased'a 
Interest  and  title  In  the  assets  of  the  co-part- 
nership, and  acquired  the  right  to  continue 
to  conduct  the  business  nndn  the  firm  name. 


Thereafter  tbe  heirs,  who  were  all  of  a«e, 
and  who  were  represented  throughout  all 
court  proceedings  by  theb:  attorney,  petitioued 
for,  and,  despite  the  protests  of  the  executor, 
obtained,  a  decree  of  partial  dtstribattan,  dis- 
tributing to  them  as  of  the  pre^wty  of  tbe 
estate  a  portioa  of  the  numeya  thus  obtabwd 
from  the  Newauns.  At  the  time  when  tUa- 
decree  waa  sou^t  uid  obtained  the  ■onrea 
from  which  tbe  moneya  cama,  and  tiie  circum- 
stances under  wblcb  It  had  been  paid  onrer 
to  the  estate,  and  the  ri«lms  of  the  Newnmas 
In  regard  thereto,  wm  well  known  t»  tbem. 
Their  opposhig  claini  daring  ali  of  ais.  tiam 
seems  to  have  been  soldy  the  one  that  tba 
good  will  had  not  passed  ta  tlie  Newman^ 
and  was  still  personal  pooperty,  and  m.  pact 
H  the  asset*  of  tievteson's  cBtate.  Haidng, 
under  these  clrcqmBtaaees  demanded  and  oe- 
eelved  the  moneys  so  paid  by  tha  NewmsM* 
tbe  price  having  been  fair,,  and  ttae  trana^ 
ttoH  without  fraud;  we  are  of  oplnitn  that  tht^ 
are  estopped  from  qnestloalng-  the  settle mRst 
while  retaiab^  the  benefits  of  tt  and  tram 
denying  tbat  tben  passed  to  tbe  Newmans 
whatever  wodd  have  passed  under  the  terms 
of  tbe  <xnitrBct  had  It  been  free  from  tbe-  de- 
fect above  discussed.  What,  then,  woold  ha.Te 
passed,  and  what  are-  appellants  estopited  from 
denyinr  did  passT  Unqnestlenablr  l^ere  pass- 
ed' to  the  Newmans  Lerinaon**  Interest  bt  the 
assets,  as  shown  by  the  InvenDory  and  ap- 
praisement upon  which  the  settlement  was 
based.  But  the  artMas  pewrlde  furtter  that 
the  suFvivcm  shall  haw*  tiie  right  to  contlnne 
the  business  under  the  firm  name' of  Newman 
ft  Levlnson.  This  clause  may  be  osnntraed 
either  as  dsp^ident  or  butepenAent  sf  the 
covenant  to  pixchaae.  It  oonstinied  as  de- 
pendent, then  the  contract  was  that  npsn  par- 
chasing  under  ti»  inventory  and  anraise- 
ment  the  sonrhtors  wonid'  acqnira  tlie  rtght 
to  contlnne  tbe  business  under  tbe  firm  name. 
In  this  view  appellants  would  idso  bc>  cntomicd 
from  denying'  that  there  passed  to  dBfendaals 
the  right  to  conduct  the  bnslaeas-  under  tbe 
ftrm  name.  If,  bowerierr  tills  daose  Is  t9  be 
construed  an  independent  It  to  ef  ttadf  TsUd 
and  operative,  and  coaferred  tlils  rtgbt  upon 
defendants  regacdtess  of  other  conslderatlom 
In  either  ease  it  must  follow  that  tbe  right  to 
conduct  tbe  business  undec  tiie  flxm  dsbm 
passed  to  tbe  desfeodants. 

There  ttus  ooukS'  ondar  consideration  the 
question  which  orlghially,  and  for  a  long 
time,  was  the  sole  point  of  difference  between 
tbe  parties,— the  guastion  of  the  disposition  of 
the  good  will;  for  It  appears  that  while  the 
heirs  from  a  very  early  date  Insisted  that  tbe 
good  will  still  remained  a  part  of  the  property 
ef  tbe  estate,  and  should  be  inventoried  and 
appraised  as  such,  they  made  no  objection  to 
the  valuation  put  upon  the  deeeaaed  partner^ 
Interest,  nor  to  the  sale  of  tbat  Interest  saving 
that  therein  tbe  good  vrlll  hnd  not  been  valued. 
There  was  no  concealmmt  nor  secirecy  nor 
fraud  in  this.  Tbe  heirs  wera  Intonned  that 
the  good  will  was  not  Included,  the  con- 
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tentlon  of  the  execntor  and  of  the  New- 
mans under  the  advice  of  counsel  beins  that 
the  good  will,  under  the  circumstances,  did 
not  hcoome  a  part  of  the  assets  of  the  estate, 
but  vested  tn  the  sorrlTing  partners.  While 
some  of  the  earlier  cases  lean  to  the  doctrine 
that,  opon  the  death  of  one  partner,  the  good 
win  goes  to  the  BurrlTors,  the  great  weight 
of  later  decision  la  to  the  contrary.  Tbns, 
it  Is  said  by  Bates  <2  Bates,  Partn.  I  658): 
**It  was  once  thought  that  qpon  tlie  death  of 
a  partner  his  Interest  In  the  good  will  ceased, 
and  It  survived  to  tne  surviving  partner  as 
his  own  property.  This  was  doubted  in  Craw- 
■hay  T.  Ck>lltna,  15  Tes.  Z18,  and  it  Is  not  now 
nor  anywhere  regarded  as  the  law  In  trade 
partnerships,  and,  though  Inseparable  from  the 
busineas,  is  an  appreciable  part  of  tiie  assets 
In  which  the  estate  of  a  deceased  partner  can 
participate.**  Llndley  lays:  "In  the  event  of 
dissidutlon  by  deatb,  U  has  been  said  that 
the  good  will  survives,  nd  there  is  a  clear  de- 
cision to  that  effect;  but  this  Is  not  In  ac- 
cordance with  modem  authorities.  They  are 
wholly  opposed  to  the  notion  that  the  valne 
of  the  good  win  as  such  beJonga  to  the  snr* 
Tivor."  2  Llndl.  Partn.  f  413.  And  our  Code 
dedama  (Car,  Code.  |  008):  The  good  wUl  of 
a  business  is  property  transferable  like  any 
other.  It  is  not  necessary  to  ent^  upon  a 
4laewiloo  of  the  character  of  this  IntajDgiUe 
property  known  as  **good  wlU."  The  Code 
aolvea  uojoy  doubts  dcflnUag  It  to  be  the 
"e;g?ectBtIon  of  continued  pubUc  patronage." 
Civ.  Code,  I  992.  Now,  the  Newmans  bad 
purchased  the  Interest  of  the  estate  in  the 
assets  as  shown  by  the  Inventory,  and  had 
Hkewlse  acquired,  aa  haa  been  discussed,  the 
right  to  continue  the  business  under  the  firm 
name  We  are  unable  to  perceive  any  dltfer- 
•Doe  between  the  acquirement  of  a  rl^  to 
conduct  this  buslnrss  under  a  firm  name  and 
tta  acquirement  <a  the  good  wlU  of  the  bnsl- 
neas.  In  other  words,  every  possible  **expecta- 
ttim  of  continued  pnbUe  patronece**  to  tbe 
bnalBeas  was  gone  iriien  the  right  to  coodoet 
It  tmdtf  the  firm  name  was  parted  with.  If 
tliere  were  left  anything  of  vahie,  bowerer 
shadowy  and  nnrral.  It  might  be  ground  for 
saying  that  the  good  wiU  yet  remained  to  the 
estate,  but  the  Interest  in  the  aasets,  together 
with  the  Interest  In  the  right  to  cmduct  the 
business  under  the  firm  nam^  bavlng  pnnsfiil 
to  the  Newmans,  MtUng  In  the  natnvs  at 
good  WiU  was  left. 

But  there  is  another  and  equally  cenvlBctaig 
view  whlefa  may  be  taken  of  these  matters. 
Oonneel  have  cited  some  cases  in  wlileb  It  la 
■aid  that  It  is  the  duty  of  the  survivors  to  sell 
the  property,  and  the  bnaloeas  as  a  g<dng  busi- 
nesB,  and  also  to  continue  tbe  business  until 
tills  cu  be  done.  It  may  be  that  when  a 
firm  name  is  not  composed  of  tbe  name  of 
tbe  partners,  but  Is  a  trade  name  only,  dlffw- 
ent  equities  may  arise,  but  we  are  sors  im 
tUs  case  the  Nerwmans  could  not  have  been 
reqtdred.  In  the  Interest  of  Lerinson's  estate,  to 
■eU  the  light  to  cotttlnne  the  bustaiess  tn  tbe 
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Ann  name  nor  to  sen  the  good  wffl.  There 
Is  not  only  the  good  wiU  which  bekmgs  to  the 
firm,  but  in  a  successful  buatuess  each  part- 
ner may  have  gained  a  business  standing  and 
a  repotatlon  which  Is  of  value  to  him.  One 
who  sens  tbe  good  win  of  a  business  war- 
rants by  tbat  very  a«t  that  he  will  not  en- 
deavor to  draw  off  any  of  the  customers. 
Olv.  Code,  I  1776.  If  the  surviving  partners 
can  be  required  to  do  this,  they  are  practically 
prohibited  fn»n  pursuing  the  same  business 
at  that  place,  and  that  may  be  their  only 
means  of  gaining  a  Uvellbood.  When  a  part- 
nership is  dissolved  by  death,  the  survivors 
are  absolved  from  aU  obligatlens  except  to 
close  oat  tbe  partnership  affalra  and  to  ac- 
count to  tbe  estate.  Tiiey  do  not  owe  a  duty 
to  the  estate  ttf  the  deceased  to  abstain  from 
business  evm  in  the  same  Une  as  that  In 
which  tbe  partnership  was  engaged.  We  are 
forced  to  believe  In  this  case  that  the  articles 
of  co-partnership  fnUed  to  provide  effectively 
for  a  tranaf«r  of  tbe  tnterest  of  Lertnson's 
eetato  in  the  oo-partnershlp  to  the  stunrlving 
partnera.  The  executor  and  his  counsel  vrere 
of  the  oplnl<Hi  that  It  did  so  provide,  and  acted 
acc<ffdlB^.  Though  we  are  cmvlnced  that 
they  were  mistaken,  we  do  not  doubt  that 
the  estate  of  Levinson  realised  moeh  mom 
from  the  property  than  would  have  been  pos- 
sible M  tsie  firm  had  gone  into  liquidation,  as 
th^  must  have  done  In  the  absence  of  the 
agrsemea*.  We  think,  ther^ore,  tbat  the 
agreement  which  the  parties  supposed  they 
bad  made  was  to  the  material  advanta^  of 
aU  concerned,  and,  bad  they  provided  for  a 
vaUd  method  of  determining  the  value  of  the 
interest  of  Levinson,  It  would  have  bera  just 
as  weU  as  For  the  lacA  of  such  method* 

however,  tbe  transfer  to  the  Newmans  was  un- 
authorized and  vqH.  The  legatees,  howevtf, 
of  I^vlnson's  estate,  were  aU  of  age,  and  the 
estate  was  solvent  Knowing  aU  of  the  essen- 
tial tncts,  they  demanded  and  received  the  pro- 
ceeds of  the  sale  over  the  protests  of  the  ex- 
ecutor and  of  tbe  Newmans.  These  proteste 
amounted  to  the  claim  tbat,  unless  the  tmnsCW 
to  the  Newmaas  was  valid,  tbe  money  Aoidd 
be  returned  to  them.  If  tbe  transfer  was  re- 
garded as  invalid,  idalnly  that  should  have  been 
done.  Tbe  court  could  not  distribute  the  mon- 
ey except  upon  tbe  theory  that  It  properly  be- 
longed to  the  estate.  Tbe  Levlnsoos  solicited 
and  obtained  woch  an  adjudication,  and  they  re- 
ceived tbe  money  so  distributed.  No  rights 
were  w  could  have  been  reserved  by  the  protest, 
styled  a  "stipulation,**  whlcdt  was  filed  by  the 
Levinsone.  The  money  was  not  voluntarily  paid* 
after  the  protest  was  made,  but  the  payment 
was  forced  by  the  legatees.  The  protest  does 
show,  however,  that  the  legatees  knew,  or  at 
least  suspected,  that  the  executor  and  tbe  sur- 
viving parmers  claimed  that  the  money  in  the 
bands  of  the  necutor  was  aU  that  was  com- 
Ing  to  the  estate  from  the  partnership.  It  Is 
stated,  after  admitting  that  tbe  money  was  re- 
ceived by  the  executor  "on  account  of  the  bi- 
toest  at  said  estate  in  ths  partnersb^  assets,** 
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as  follows:  "But  It  is  not  admitted  by  said  peti- 
tioners, or  any  of  tbcm,  that  no  furtber  sum 
remalDs  due,  or  to  to  become  doe,  from  said 
guirivtng  partners,  or  either  of  than,  «r  as- 
signs, to  said  estate,  or  to  said  petitioners,  or 
any  of  them."  There  would  have  been  no  pur- 
pose in  guarding  against  the  Implication  If  It 
bad  not  been  believed  that  the  claim  was  that 
this  was  alL  That  Qie  legatees  well  knew  the 
claim  made  by  the  surviving  partners  abundant- 
ly appears  from  the  oth^  evidence.  This  was 
a  ratification  of  the  sale  on  the  part  of  the 
legatees  which  can  be  avoided  only  for  fraud 
discovered  afterwards,  and  then  only  upon  a  re- 
scission and  a  restoration  of  all  that  they  have 
received,  or  a  showing  of  some  excuse  for  not 
doing  so.  The  action  ts  to  compel  the  surviv- 
ing partners  to  account  for  the  lnt«^  of  Lev- 
Inson  fai  the  co-partnership.  But  tbe  moneys 
which  were  distributed  upon  the  application  of 
the  legatees  were  paid  for  the  entire  Interest  of 
Levlnson  In  the  oo-partnershlp.  To  compel  an 
accounting  to  to  set  aside  or  Ignore  that  trans- 
action. The  money  was  not  paid  on  account, 
and  the  legatees  must  have  known  that  no 
such  sum  was  doe  from  the  surviving  partners 
to  the  estate,  except  upon  the  theory  that  they 
had  purchased  the  Interest  of  Levlnson.  The 
acceptance  of  the  sum  the  execute  material- 
ly affected  the  condition  of  tbe  surviving  part- 
ners. But  for  that  the  concern  would  most 
likely  have  gone  into  liquidation,  and  large  lia- 
bilities tot  goods  would  not  have  been  incurred. 
They  did  not  understand  that  they  were  as- 
suming these  liabilities  and  the  risks  of  txaHe 
for  the  benefit  ot  the  estate  of  Levlnson,  but 
for  themselves. 


WTATBl  T.  HA.TBS. 
(Siqwune  Gonrt  of  Utah.   Oct  32.  1S9&) 

EOMIOISB  —  ClRCDHSTAJITIAL  BviDBITaB  —  SDITI- 

oiBNOT— Rb8  OBBTJH-OraBR  Crimes. 

1.  The  fact  that  the  testimony  in  a  criminal 
case  is  largely  of  a  drcumstantial  character 
does  not  necessarliy  weaken  its  strength,  if  the 
circamBtancefl  are  closely  clustered  together  in 
one  UDbrolien  chain  of  criminating  facts,  all 
pointing  with  naerring  certainty  to  the  accused 
as  the  author  of  the  alleged  crime.  Circum- 
stantial evidence  may  be  quite  as  conclusive  as 
direct  evidence,  but  it  to  incQmbent  upon  the 
prosecution,  not  only  to  show  by  a  prepondei^ 
ance  of  the  evidence  that  the  alleged  facts  and 
drcomstances  completing  the  chain  are  true, 
but  th^  must  also  be  such  facts  and  drcum- 
stancea  as  are  incompatible,  upon  any  reason- 
able hypothesis,  with  the  Innocence  of  the  ac- 
cused, and  incapable  of  explanatioo  upon  any 
reuBonabie  hypotbesia  other  than  that  of  the  de- 
fendant's goilt.  The  chain  of  drcumstances 
must  be  complete  and  unbroken,  and  should  be 
«Btablished  beyond  a  reasonable  doubt. 

2.  When  characterizing  the  act  of  the  defend- 
ant in  killing  the  deceased,  it  was  proper  for  the 
Jury  to  view  it  in  the  light  of  aU  the  circum- 
stances to  which  it  was  subject  at  the  time.  It 
was  proper  for  the  jnrv  to  consider  the  con&i- 
tion  of  the  weather;  tne  loe  upon  tiie  lake  in 
February,  and  Ito  almnce  in  April;  tite  slse  of 
the  ballet,  and  the  direction  from  which  It  was 
shot;  whether  the  bodies  were  i^aced  under  the 
Ice,  and  how  they  came  to  be  found  upon  the 


shore  of  the  lake;  the  defendant's  efforts  to 
prevent  search  In  the  places  where  the  bodies 
were  found,  and  his  condition  of  mind  and  man- 
ner when  viewing  the  bodies;  what  he  said  and 
did  Indicatinc  a  maUdous  Intent,  or  the  absenee 
of  It 

3.  It  was  not  error  in  the  counsel  for  the  pros- 
ecution, in  his  opening  statement  to  the  joxr.  to 
Inform  them  that  he  expected  to  show  the  kilUng 
of  two  other  young  men  baidea  the  one  with 
whose  murder  the  prisoner  was  charged,  and 
that  all  three  met  their  deoth  at  the  same  time, 
at  the  hands  of  the  defendant.  While  the  zea- 
era!  rule  to  that  one  crime  cannot  be  offered  to 
prove  a  similar  offense  committed  against  an- 
other person  at  another  time,  yet  where  the  cir- 
cumstances tend  to  show  the  killing  of  three  per- 
sona in  a  similar  manner,  and  at  Uie  same  time, 
and  their  disappearance  at  the  same  time,  as 
one  continuing  transaction,  and  the  state  was 
reasonably  bound  to  account  for  the  where- 
abouts of  the  two  persons,  companions  of  tha 
deceased  (whose  death  was  not  charged  to  de- 
fendant), then  in  such  a  case  the  killing  of  tiie 
one,  and  the  manner  and  kiilhig  of  each,  bore 
upon  the  killing  of  the  others,  and  tended  to  ex- 
plain the  motive,  acts,  and  Intent  of  the  slayer 
of  the  deceased.  Sudi  evidence  ts  competent, 
espedaliy  when  accompanied  by  Instructions 
from  the  court  that  the  jury  should  not  consider 
it  except  and  so  far  as  It  tended  to  connect  tiw 
defendant  with  the  crime  charged. 

4.  Where  there  Is  evidence  snffldent  to  estab- 
Ush  the  defendant's  guilt,  it  is  for  the  Juir  to 
pass  upon  Ito  weight,  and  determine  whether  or 
not  the  defmdant  to  guilty  beyvoA  a  reaaonmbto 
doubt. 

(Syllabus  by  the  Court.) 

Appeal  from  district  oonrt,  FoorOi  dMzlct; 
W.  M.  McCartr,  Judge. 

Harry  Hayes  was  convicted  of  morder.  and 
appeals.  Affirmed. 

J.  W.  N.  Whitecotton,  Chas.  De  Motoey,  and 
H.  C.  Edwards,  for  appellant  A.  C  BtolK^ 
Atty.  Gen.,  and  B.  X.  Smith  OED.  A.  Wedgwood, 
(tf  counsd),  for  the  State. 

MINER,  3.  The  Indictment  In  tbta  case 
charges  the  defendant  with  the  crime  of  mur- 
der In  the  first  degree,  In  footing  and  killing 
aae  Albert  Enstrom,  alias  Albert  Hayes,  In 
Utah  county,  February  16,  1885.  The  verdict 
of  murder  In  the  first  d^n^  aa  charged,  was 
rendered  April  1,  1896,  and  the  defoidant  was 
sentenced  to  be  hanged  by  the  neck  until  dead. 
From  the  judgment  of  conviction,  and  tbe  or- 
der denying  defendant's  motion  for  a  new  trial, 
thin  appeal  to  taken. 

Hie  first  contention  made  by  the  appellant  b 
that  there  is  no  evidence  In  the  case  tending 
to  prove  that  the  deceased  was  killed  In  Utah 
county,  nor  that  the  defendant  killed  the  de- 
ceased In  Utah  county,  and  that  there  was  no 
evidence  to  jostlfy  the  verdict  We  dlscorer 
from  tbe  record  tliat  about  the  16th  day  of 
February,  1805,  the  defendant  or  his  wife  own- 
ed a  ranch  at  Pelican  Point,  on  the  west  sboie 
of  Utah  I^ike,  In  Utah  comity,  upon  which  was 
erected  a  small  dwelling,  where  tbe  deceased, 
Albert  Hayes,  Andrew  Johnson,  and  Alfred 
Nellson,  three  young  men,  resided,  and  took 
care  of  the  ranch  and  tike  stodc  for  tiie  defend- 
ant who  was  stepfather  to  Albert  Hayes,  and 
who  redded  at  Boreka,  Utah,  about  20  ndles 
distant   These  young  mai  had  been  miased 


Digitized  by 


Utah.) 


STATE  e. 


HAYES. 


763 


from  the  dwdllDg  after  the  17th  of  FelHiiary, 
1895.  Search  was  made,  and  about  the  15tb 
day  of  AprU,  1895,  the  dead  body  of  Albert 
Hayes  was  found  In  the  shoal  and  sand  of 
Utah  Lake,  partly  covered,  about  one  mile 
froD)  the  Hayes  ranch,  with  two  bullet  boles 
In  his  breast,  which  caused  his  death.  The 
bullets  were  shot  from  tbe  front.  His  clothes 
were  on.  A  few  days  later  the  deed  bodies  of 
Andrew  Jcdmson  and  Alfred  Neilson  were 
foun*  in  the  lake,  about  two  miles  south 
from  where  tbe  body  of  Hayes  was  found. 
Each  body  had  on  the  clothing  worn  In  life. 
Jolinson  bad  a  gunshot  wound  In  the  breast, 
shot  from  right  to  left,  and  Neilson  bad  a 
gunshot  wound  through  from  the  back  of  the 
head,  and  out  over  tbe  right  eye.  These  sev- 
eral wounds  caused  the  death  of  the  three 
jouDg  men,  and  were  mortal  wounds,  caused 
by  bullets  from  a  gun.  The  Hayes  ranch  and 
house  were  shown  to  be  in  Utah  county,  Utah, 
and  tbe  country  south  of  tbe  Hayes  ranch  was 
for  three  or  four  miles  in  Utah  county.  A  map 
was  Introduced  showing  tbe  lay  of  the  country 
and  locality  of  the  Hayes  ranch  and  corral. 
The  house  was  10  or  15  rods  from  the  road, 
and  about  300  yards  from  the  lake.  Tbe  de- 
ceased and  his  companions  were  at  tbe  house 
on  the  ranch  on  Saturday,  February  16,  1895, 
during  tbe  daytime,  and  were  last  seen  there 
at  6  o'clock  In  the  afternoon.  Parties  passing 
the  house  on  the  18th  and  23d  of  February 
found  no  one  there,  and  the  doors  were  lodk- 
ed.  The  cattle  and  hogs  were  foimd  loose  and 
unattended,  and  the  bedding  In  tbe  house  had 
been  changed.  On  3ilarcb  9tb,  tbe  house  was 
entered,  and  bloodmarks  were  found  on  tbe 
floor  In  several  places.  The  defendant  was 
shown  to  have  made  repeated  threats  against 
the  deceased  and  Us  dead  companions,  and 
was  shown  to  have  made  repeated  contradic- 
tory statements  concerning  the  affair. 

Defendant  claimed  that  he  had  not  been  to 
the  ranch  in  February  or  March,  nor  between 
December,  1894,  and  AprU,  18^.  It  was 
shown  that  he  bad  said  he  was  going  to  the 
ranch  on  the  15th  of  February  to  shoot  ducks, 
and  Invited  a  friend  to  go  with  him,  and  that 
be  had  started  off  alone  with  a  cart  that  day, 
and  returned  on  the  17ut  of  February,  and 
stated  that  he  bad  just  returned  from  below. 
It  also  appears  from  the  testimony  of  two  wlt- 
nesses  that  defendant  was  seen  by  them  at 
the  ranch  on  the  17th  day  of  February,  fixing 
a  cart  Several  witnesses  saw  blm  at  the 
ranch  between  the  10th  and  20th  of  February. 
On  the  leth  or  17th  of  February,  Hayes'  wife 
endeavored  to  borrow  a  horse  to  go  to  the 
ranch,  stat'ng  that  defendant  was  there,  and 
that  she  desired  to  go  there.  It  was  shown 
that  defendant  started  false  stories  concerning 
the  deceased  having  left  tbe  ranch,  and  taking 
away  his  property,  and  also  that  be  had  re- 
ceived a  letter  that  the  t>oys  had  gone  to  Arizo- 
na, which  was  imtrue.  When  the  defendant 
received  letters  that  tbe  boys  were  gone,  and 
that  the  stock  was  starvlug,  he  was  asked  why 
tae  did  not  go  down  and  look  after  the  stock,  to 
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whl<^  be  replied  "that  he  would  never  go  to 
the  ranch  again,  for  it  had  been  a  great  deal 
of  trouble  to  them,  and  he  would  never  go 
there  again."  On  his  return  from  the  ranch, 
on  the  ITUi  of  February,  he  looked  pale,  acted 
peculiar;  hla  eyes  were  bloodshot;  he  acted 
crazy-like  and  nervous;  his  conduct  was  ex- 
traordinary and  unusuaL  While  wringing  a 
friend's  hands,  he  turned  him  around,  and  said, 
"Shake  hands  with  an  old  crhnlnaL"  The 
testimony  tended  to  establish  the  tiieory  that 
the  boys  were  shot  at  about  the  same  time, 
and  placed  under  the  Ice.  A  witness  testified 
that  he  heard  a  conversation  between  his 
brother  and  Hayes  shortly  after  the  homicide, 
and  before  the  bo6lea  were  found,  as  follows: 
"My  brother  said  to  Hayes  that  he  thought 
Albert  was  killed  first,  and  then  put  through 
tbe  ice,— an  air  bole  In  tbe  Ice,— and  then,  the 
other  boys  coming  back,  they  being  away, 
that  they  were  them  killed  to  cover  up  the  first 
crime.  Mr.  Hayes  said:  'There  was  no  Ice 
on  the  lake  when  I  was  down  there  in  Febru- 
ary, or  rather  when  I  was  there  In  March.' 
And  my  brother  says:  'Why.  Hayes,  there 
was  no  ice  on  the  lake  in  Mai'cb.'  And  be 
says:  'Ob,  yea;  there  was  ice  on  the  lake  In 
March.'  And  my  brother  says:  *I  was  at 
Provo  as  a  witness  at  that  time,  and  there 
was  no  Ice  on  the  lake  then  at  that  period.' 
And  Mr.  Hayes  replied:  'There  are  no  air 
holes  In  the  Ice  when  It  Is  frozen  solidly,  as  It 
would  be  la  tbe  winter.'  My  brother  spoke 
up,  and  said:  'This  murder  will  come  out.' 
And  Hayes  said:  'It  will  never  be  found  out, 
not  hi  a  thousand  years.* "  The  defendant 
was  shown  to  be  opposed  to  taking  any  steps 
to  find  the  bodies  or  the  murderer.  He  failed 
to  Identify  tbe  body  or  clothing  of  his  8tei>soii, 
although  tbe  clothing  bad  been  previously 
worn  by  himself,  while  others  Identified  both 
r^dily.  A  wagon  or  cart  track  was  noticed 
from  the  house  to  the  lake  on  the  18tb  of 
February.  In  February  the  lake  was  frozen 
over,  and  was  thawed  out  In  April.  When 
the  bodies  were  being  searched  for,  the  de- 
fendant attempted  to  attract  the  attention  of 
tbe  searchers  away  from  the  locality  where 
the  bodies  were  found,  and  to  discourage  tbe 
search.  The  harness  that  the  defendant  ac- 
cused the  deceased  of  taking  was  found  in  a 
manure  heap  on  the  premises.  In  April,  Mrs. 
Hayes  informed  a  witness.  In  presence  of  her 
husband,  that  her  husband  bad  killed  her  boy, 
and  Hayes  made  no  reply  except  to  inquire  of 
witness  what  was  tbe  b^t  to  do,  and  be  was 
advised  to  notify  the  officers.  Hayes  replied 
that  be  wanted  to  keep  it  still.  He  did  not 
want  to  make  any  noise  or  excitement,  nor  in- 
form the  officers,  but  wanted  to  get  a  search 
warrant,  and  find  the  things  he  had  before 
stated  were  carried  away  by  the  boys,  or  were 
lost  Mra.  Hayes  also  stated.  In  defendant's 
presence,  that  he  had  talked  her  out  of  notify- 
ing the  officers,  because  he  wanted  to  flud  his 
lost  property  first.  Hayes  said  tbe  rani'b  l>e- 
longed  to  the  deceased,  and  he  would  not  go 
near  It  again.    He   called   the  other  Imqs 
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"damned  scnite,"  anQ  said  "tbey  were  no  good 
KBjway."  He  had  threatened  to  kill  ttie  de- 
ceased before  the  occnrrence  In  qnestkm,  when 
•tn  a  state  of  anger. 

The  testimony  la  replete  irlth  other  «troi« 
criminating  circumstances  eonneotlng  the  de- 
fendant with  the  murder  of  the  three  boys  at 
about  the  some  time.  Thore  wassofficienteTi- 
dence  to  go  to  the  Jmy  to  estaUlah  the  defend- 
ant'sgullt.  That belnirso.ltwa8forthe]ai7to 
pass  upon  It,  and  asy  whether  or  not  the  de- 
fendant was  BuUty  b^ond  a  reasonable  donbt. 
The  testimony  was  largify  of  a  circnmstantlal 
character,  but  that  does  not  vreaken  its 
Btrenirth  and  potaicy  where  the  chicomatancea 
are  so  dos^  dustered  together  In  one  un- 
broken chain  of  crtmlnating  facts,  all  potntbig 
with  on  erring  certainty  to  the  defendant  as 
ttbe  author  of  tiie  alleged  crime.  Olrcumstan- 
tlal  erldenoe  may  be  quite  aa  conclnslTe  as 
41iect  erldence,  but  It  Is  Incumbent  upon  the 
prosecution,  not  only  to  show  by  a  prepond»- 
■nce  of  evidence  that  the  alteiRd  facta  or  dr- 
onmsteneea  completing  the  cbaln  are  tme,  but 
they  must  also  be  such  facts  and  circnrairtan- 
•oea  aa  are  Incompatible,  upon  any  reaaoimble 
■bypothesia.  with  the  Innocence  of  the  accused, 
and  Incapable  of  explanation  npon  any  reason- 
able faypotheris  other  than  that  of  the  de- 
fendant's guilt.  Tile  chain  of  circumstances 
must  be  complete  and  unbroken,  and  ^ouU 
be  established  beytnid  a  reasraiable  doubt 
People  T.  Bcott,  10  Utah.  217.  87  Pac.  335. 

In  hla  opening  statement  to  the  Jury,  coun- 
sel for  the  proseentlon  stated  to  the  Jury  what 
the  pec^Ie  expected  to  prore  on  the  trial  of 
the  case;  and  that  the  circumstances  of  the 
•whole  transaction  would  sbow  that  the  killing 
of  the  deceased  and  of  Johnson  and  Nellson 
eccnned  at  one  time,  and  aa  one  transactibn; 
and  that  all  three  of  the  boys  met  their  deAth 
at  the  hands  of  the  defendant,  at  about  the 
same  time;  and  that  tt  would  be  Impossible 
to  separate  tiie  proof  of  the  killing  of  Albert 
fiayes  from  the  killing  of  the  other  two  yorihg 
men;  and  that  the  prosecution  would  sbow 
the  killing  of  the  three  as  part  of  one  transac- 
tion. To  tills  statemmt  defendant's  coutisel 
objected,  and  objected  to  any  other  evidence 
being  admitted,  except  as  to  the  killing  of 
Hayes.  The  objection  was  orerruled.  and  en 
exception  taken.  Thereupon  testimony  show- 
ing the  whole  transaction  was  admitted  as  a 
part  of  the  res  gesue.  The  court,  In  its  1n- 
structlons  to  the  Jury  on  this  subject,  said: 
"There  baa  been  some  evidence  introduced  by 
the  prosecution  In  this  case  of  the  kllUng  of 
Andrew  Johnson  and  Alfred  Nellson.  You 
are  Instructed  tbat  you  must  not  consider  the 
testimony  on  this  point,  except  only  so  far 
as  it  may  connect  the  defendant  with  the 
crime  charged  In  the  indictment;  and,  if  you 
find  tbat  such  testimony  tails  In  any  way 
to  connect  the  defendant  with  the  crime  char- 
ged In  the  indictment.  It  Is  your  duty  to  whol- 
ly and  absolutely  disregard  such  testimony, 
and  to  dismiss  the  same  from  your  minds,  and 
not  consider  It  In  this  case.    The  defendant 


Is  only  on  trial  for  the  crime  charged  In  tba 
Indictment,  and  nnlesa  you  believe  from  the 
ertdeuce,  beyond  a  reasonable  donbt,  that  be 
Is  guilty  of  the  Identical  crime  charged  tn  tbe 
indictment,  It  Is  your  duty  to  acquit  him." 
We  are  cf  tbe  opinion  that  the  testimony  was 
proper^  admitted,  and  the  rights  of  tlw  de- 
fendant were  carefully  guarded  by  the  conrt 
in  Its  change  to  the  Jury.  The  general  rule 
is  that  one  crime  cemnot  be  offered  to  pnm  a 
sfanilar  offense  committed  against  anothit  iter- 
son  at  another  time.  But  the  circnmstanccB 
shown  In  this  case  tend  to  show  that  tbe  kill- 
ing of  the  three  beys,  and  their  disappear- 
ance at  the  same  time,  were  one  contlnning 
transaction.  The  state  was  reaaonably  bound 
to  account  for  the  absence  or  dtsappearanee 
of  Johnson  and  Nellson,  the  comi>anlons  of 
the  deceased.  The  killing  at  one  bore  upon 
the  kUUag  of  the  others,  and  tended  to  ex- 
plain the  motive,  acts,  and  Intent  of  flie 
slayer  of  Hayes. 

In  ebaracterislng  the  act  of  defendant  In 
kllUng  Hayes,  it  vras  proper  for  the  Jmy  to 
view  It  In  the  light  of  all  the  dnnnnstancea 
to  which  It  was  subject  at  tbe  time.  It  was 
inoper  for  the  Jury  to  consider  tbe  condition 
of  the  weathw;  the  ice  npon  tbe  lake  in 
February,  and  Ita  absence  In  April;  tbe  size 
of  the  bullet,  and  the  direction  from  which 
It  was  shot;  whether  the  bodies  were  placed 
under  tbe  ice,  and  bow  they  came  to  be 
found  on  the  shore  ot  the  lake;  the  defend- 
ant's efforte  to  preveirt  tbe  search  In  the 
place  where  the  bodies  were  found,  and  Us 
condition  of  mind  and  manner  when  Tiev- 
fng  the  bodies;  what  he  said  and  did  Indi- 
cating a  malicious  Intent,  or  tbe  absence  of 
it  Along  with  the  prindpal  tactB,  the  Jury 
should  be  given  the  attending  and  aorronnd- 
ing  circumstances  constituting  tbe  res  gea- 
tse.  "The  affairs  of  men  consist  of  a  com- 
plication of  drcumstences  bo  Intimately  in- 
terwoven as  to  be  bardly  separable  from 
each  other.  Bach  owes  Its  bbtb  to  some 
preceding  dreumstance,  and,  In  Its  turn,  be- 
comes the  prolific  parent  of  the  other;  and 
each,  during  Ita  extiitence,  has  Ite  Insepara- 
ble attribute,  and  itt  kindred  facta  material- 
ly affecting  Hs  diaracter,  and  essential  to  be 
IcnowQ,  in  order  to  a  right  nnderstandlng  of 
its  nature."  The  surrounding  clrcumstAn- 
ces.  constituting  parts  of  the  res  gestse,  may 
always  be  sbown  to  the  Jury  along  with  the 
priQclpal  facts.  People  v.  Goughlln,  44  Pac. 
94,  13  Utah,  68;  1  Oreenl.  Ev.  108. 

The  size  and  character  of  the  bullet  that 
killed  Johnson,  and  the  wound  made  by  It, 
were  proper  to  be  admitted  in  evidence  Id 
connection  with  the  wounds  made  upon  tbe 
deceased  by  a  similar  bullet,  apparently  shot 
from  the  same  gun. 

Upon  a  careful  examination  of  tbe  record, 
we  are  unable  to  find  any  error.  The  oritr 
and  judgment  of  tbe  court  below  appealed 
f  i-om  are  affirmed. 

ZANE,  0.  J.,  and  BAATCH,  3^  concuL 
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BUNNELL  T.  OARTBR. 
(Supreme  Court  of  Utah.    Oct.  IC,  1890.) 

■oaTOAOKS  —  TKANftPER  Or  PkoPBKTT  —  tiUBKOSA- 
TION— UldrillkKOR  OP  HoHTUAOOH. 

Plaintlfr  sold  certain  property  to  defend- 
ant, n-bo  gave  therefor  his  promUaory  notes, 
■ecured  by  a  mortgage  on  the  same.  The  de- 
fendant then  sold  the  property  to  D.,  snbject  to 
Uie  mortgafe,  and  D.  sold  it  to  O.,  under  like 
oonditiou.  Neither  D.  nor  C.  assumed  or 
ureed  to  pay  the  mortage,  but  the  interest  on 
tbe  notes  were  paid  by  them.  The  time  of  pay- 
ment of  the  notes  was  ert^nded  by  the  plaintiff, 
tiw  mortgagee,  without  the  knowledge  or  coo- 
■est  of  the  defendant,  the  mortgagor.  The 
property  was  at  all  times,  op  to  the  maturity  of 
the  notes,  worth  the  full  amount  of  the  mort- 
gape,  bnt  declined  greatly  in  ralue  thereafter, 
and  was  worth  less  at  the  end  of  the  time  to 
which  payment  bad  been  deferred  than  the 
mortgage.  When  the  property  was  sold  on  a 
forerlosnre,  and  tbe  Verio's  sale  showed  a  de- 
ficiency, plaintiir  claimed  a  dffieiency  Jadgment 
against  defeodatit,  which  was  denied  by  the 
court.  Held  that,  by  the  right  of  subrogation, 
tbe  mortgagor,  after  conveyaoce,  and  after  ma- 
tnrity  of  the  mortgage,  might  pay  the  debt,  and 
■vcure  bia  safety  upon  die  land,  and  that  when 
the  mortgagee  and  the  grantee  extended  tbe  time 
of  payment,  without  the  knowledge  and  con- 
sent of  the  mortgagor,  they  took  away  the  lat- 
ter's  right  of  snbrogation,  and  Imposed  upon  him 
a  new  risk,  not  anticipated,  and  never  consent- 
ed to.  The  mortgagor  stood  to  the  end,  as  be 
was  Id  the  beginning,  the  sole  principal  debtor, 
bat,  on  Rcconot  of  tbe  depreciation  of  the  value 
of  the  mortgagi?d  security,  lialile  only  to  the  ex- 
tent of  tbe  land,  which  depreciated  during  the 
time  of  the  exteusioD  of  the  notes.  The  extai- 
sinn  of  time  took  away  hii  right  of  subrogation, 
and  discharged  bim  to  the  extent  ttf  the'  value  of 
the  land.  Being  once  discharged,  he  could  not 
a«ain  be  made  liable.  From  the  time  of  tbe 
extension,  tbe  risk  of  future  depreciation  fell 
mon  the  creditor,  and  be  assumed  tbe  risk  of 
ODtalnlDg  bis  money  otit  of  the  land;  and  de- 
fendant was  released  from  liability  for  tbe  de- 
ficiency reported  due  on  the  mortgage. 
(Syllabaa  by  the  Conrt) 

Ajnieal  from  district  court.  Salt  Lake  coon- 
tr;  Le  Grand  Yomiff.  Judge. 

▲etloB  Theodore    Bunnell  against 

Tbomas  Carter  to  foreclose  a  mortgage-  From 
a  Jadgment  dentins  him  a  deficiency  Judg- 
ment, plaintiff  aivealB.  Affirmed. 

Frank  Pl«*ce,  for  appellant.  WtlUamB, 
Van  Cott  &  Sutherland,  for  respondent. 

MINER,  J.  Im  Febraary.  1890^  appellant 
was  tbe  owner  of  property  In  Salt  Lake  City, 
and  sold  It  to  respondent,  Tbomas  Carter, 
and  took  from  him,  as  part  payment,  two 
promissory  notes  made  by  Carter,  of  |1,500 
each,  payable  on  or  before  February  5.  1891, 
and  Fet^ary  5.  1S02.  respectlrely,  with  an- 
nual Interest  These  notes  vere  secnred 
a  mortgage  on  the  property,  which  was  duly 
recorded.  This  action  was  brougbt  to  fore-, 
close  the  mortgage,  and  for  a  deficiency 
Judgment  against  Carter,  the  respondent.  On 
April  2, 1S90,  Carter  conveyed  the  premises 
to  John  EL  Dooley.  general  warranty  deed, 
subject  to  tbe  incumbrance  of  tbe  fS.OOO 
mortgage.  On  October  3.  1803,  Dooley  con- 
veyed the  premises  to  A.  G.  Campbell, 
genecal  warranty  deed,  subject  to  the  same 


mortgage^  Ndflnr  Vooley  nor  GampbeD  aa> 
somed  or  agreed  to  pay  the  mortgage.  Car- 
ter, Oie  reapondent,  paid  no  Interest  ok  the- 
notes  after  conveyance  to  Do(dey,  nor  was 
he  at  any  time  called  npon  at  requeated  to- 
pay  ai^  Interest  oa  eltber  note.  The  Inter- 
est was  paid  by  Dooley  or  Campbell.  On 
October  12,  18B1,  payment  of  the  notes*  by 
agreement  betweoi  tbe  plaintiff  and  Uw- 
owner  of  file  pn^rty,  -waa  ^tended  to  Oe- 
tober  12,  1892,  and  afterwards  UkewfaM  ex- 
tended iratn  Febmary  5,  IBM.  These  exten- 
slona  wm  without  the  knowledge  or  eon- 
sent  of  the  respradent,  Garter,  the  maker  of 
tbe  notes.  Tbe  property  covered  by  the  mort- 
gage was  worth  the  fuU  amount  ot  the  mort- 
gage dcM  at  all  times  between  October  11, 
1801,  and  the  maturll7  of  tbe  last  note,  Feb- 
ruary 6, 1802;  but  since  said  time  said  prop- 
erty has  dqireclated  In  value,  and  to  not  now* 
worth  the  mortgage  debt  Upon  a  fmeclosnrs- 
and  sale  of  ibe  inoperty,  tbe  sheriff  returned 
a  deficlMicy  of  91,857.80.  ^le  cooit  denied 
the  anwOanf  B  motion  fbr  a  deficiency  Jndg- 
meat  against  Cart«,  tbe  maker  of  the  notes, 
for  tills  sum,  and  rendered  Its  decree  accord- 
Inidy.  From  thto  decree  and  Judgmmt,  this 
appeal  Is  taken. 

While  It  te  true  that  a  parehaser  who  as- 
sumes the  mortgage  becomes  as  to  the  mort- 
gagee the  i»1nctpal  debtor,  and  the  mort- 
gagor a  surely,  yet  under  such  circumstances, 
the  mortgagee,  unless  be  assented  to  suc^i  an 
arrangement  may  treat  both  as  principal 
debtors,  and  may  have  a  personal  decree 
against  both^  So,  tbe  purchaser,  having  as- 
sumed the  payment  of  an  existing  mintage, 
he  tb^eby  becomes  tbe  principal  debtor,  and 
tbe  mor^agor  a  surety  of  the  debt  merely, 
and  an  extension  of  the  time  of  payment  at 
the  mortgage,  by  as  agreooent  between  tbo 
holder  of  It  and  tbe  purchaser,  wltboot  tho 
consMit  of  tbe  mortgagor,  dlsebarces  tbe 
mortgage  fnnn  UablHty  upon  tt.  1  Jtmes, 
Mort  H  741,  742;  Calvo  t.  Da  vies,  78  N.  T. 
211.  But  the  facts  In  thta  case  ar»  dHferent 
from  those  stated.  The  question  here  pre- 
sented to  whether  tbe  mortgagor  to  discharged 
from  liability  on  account  of  tbe  depredation 
of  the  mortgage  security  below  the  debt  dar- 
ing the  period  corered  by  the  ^tension  of 
payment  after  maturity,  where  the  payment 
of  tbe  debt  was  extended  by  tbe  mortgagee 
and  grantee  ot  tbe  mortgagor,  without  the 
consent  of  the  mortgagor,  and  when  Uabtltty 
was  not  assumed  Hy  tbe  grantee.  In  this 
case,  at  the  maturity  of  the  second  note,  the 
premises  were  ample  to  discharge  the  debt^ 
but  tbe  notes  were  extended  for  two  and 
three  years  by  tbe  m<Htgagee  and  grantee, 
and  during  this  period  of  extension  the  prop- 
erty depreciated,  and  was  not  worth  the 
mortgage  debt  at  the  expiration  of  tbe  time 
to  which  it  was  extended.  Whfie  no  strict 
and  technical  relation  of  principal  and  sun- 
ty  arose  between  Carter,  the  mortgagee,  and 
hto  grantee,  Dooley  or  Campbell,  from  the 
conv^ance  of  the  land  subject  to  the  mort- 
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cage,  8tIU  an  equity  did  arise,  wblch  could 
■not  be  taken  from  the  mortgagor  without  his 
consent,  and  which  bears  a  close  resemblance 
to  the  equitable  right  of  a  surety  the  terms 
of  whose  contract  have  been  modified.  Doo- 
ley  or  Campbell,  as  grantees  of  Carter,  could 
not  properly  be  denominated  "principal  debt- 
ora,"  because  tbey  owed  no  debt;  and  yet 
the  land  which  they  owned  was  the  primary 
fund  for  the  payment  of  the  mortgage,  and 
the  mortgaged  property  stands  liable  to  the 
extent  of  Its  value,  for  the  payment  ot  the 
jDortgage.  So,  as  grantee  with  respect  to 
the  land,  and  to  the  extent  of  Its  value  only, 
they  stand  in  the  relation  of  principal  debt- 
-ors,  and  to  this  extent  only  the  mortgagor  has 
the  equities  of  a  surety.  This  resnlt  follows 
from  the  right  of  subrogation  which  inheres 
to  the  original  conveyance  from  Carter  to 
Dooley,  made  subject  to  the  mortgage  which 
Carter  executed.  As  against  Docdey,  Gar- 
ter had  the  right  to  require  that  the  land 
fibould  be  flnrt  exhausted  in  payment  of  his 
mortgage.  The  amount  of  the  mortgage  was 
deducted  from  the  purchase  price,  the  tacit 
imderstanding,  at  least,  being  that  the  land 
idiould  pay  the  debt  as  far  as  It  would  go. 
Through  this  right  of  subrogation,  the  mort- 
gagor, after  conveyance,  and  after  maturity 
of  the  mortgage,  may  pay  the  debt,  and  se- 
cure hla  safety  upon  the  land.  This  was  a 
right  that  Carter  had  which  could  not  be  In- 
vaded with  Impunity.  But  it  was  Invaded 
when  the  mortgagee  and  the  grantee  ^tend- 
ed the  time  of  payment  without  the  knowl- 
edge or  consent  of  Carter.  They,  for  the  time 
at  least,  took  away  Carter's  right  of  subroga- 
tion, and  Imposed  upon  him  a  new  risk,  not 
anticipated  and  never  consented  to.  The 
value  of  the  land  at  the  maturity  of  the 
notes  was  more  than  sufficient  to  pi^  the 
mortgage.  By  the  extension,  Increased  ao- 
cumulations  of  Interest  were  to  be  expected. 
The  mortgagee  had  no  right  to  modify  or  de- 
stroy Carter's  original  right  of  subrogation. 
In  maklug  the  extension,  be  acted  at  bis 
peril.  The  grantees,  Dooley  and  Campbell, 
fltood  In  quasi  relation  of  principal  debtors, 
only  In  respect  to  the  value  of  the  land  as 
the  primary  fund,  and  to  the  extent  of  Its 
value.  That  value  being  less  than  the  mort- 
gage debt,  they  owed  no  debt  or  obligation 
whatever  beyond  It;  but  the  mortgagor  stood 
to  the  end,  as  he  was  In  the  beginning,  the 
sole  principal  debtor,  but;  on  account  of  the 
depreciation  In  the  value  of  the  mortgaged 
flecurity,  liable  only  to  the  extent  of  the 
value  of  the  land,  which  is  shown  to  have 
depreciated  during  the  time  of  the  extension 
of  the  notes,  and  to  be  lesa  in  value  than  the 
face  of  the  mortgage.  The  measure  of  his 
Injury  was  his  right  of  subrogation,  and  that 
was  necessarily  measured  by  the  value  of  the 
laud.  The  extension  of  time  took  away  bis 
right  of  subrogation,  and  discharged  him  to 
the  extent  of  the  value  of  the  land.  Being 
once  discharged,  he  could  not  again  be  made 
Uable.    From  the  time  of  the  extension  of 


payment  by  the  mortgagee,  the  risk  of  tu- 
ture  depreciation  Uil  upon  the  (redltor,  who, 
by  the  extoialon,  practically  took  tbe  land  as 
his  sole  security  to  the  extent  of  ita  then 
value,  and  aaaumed  tbe  risk  of  obtaining  ttat 
value  out  of  it  In  tbe  future. 

In  Mumy  t.  Varaball,  M  N.  T.  6U.  tbe 
court  8^:  "For  conceding  tbe  general  rule  to 
be  that  the  surety  is  discharged  utterly  by  a 
valid  extension  of  the  time  of  tbe  payment, 
and  that  the  mortgagor  stands  In  the  po^ 
tlon,  and  has  the  rights  of  a  surety.  It  must 
be  steadily  remembered  that  he  can  only  be 
discharged  so  far  as  he  Is  surety;  that  be 
holds  that  position  only  up  to  the  value  of  tbe 
land,  and  beyond  that  la  still  principal  debt 
or,  without  any  remaining  equltlea.**  Tbe 
mortgagor  has  a  right  to  complain  In  this 
case  only  to  the  extent  of  the  depreciation  of 
the  value  of  the  mortgage  securi^,  which  de- 
creased during  the  period  of  time  covered  by 
the  extension  of  tbe  time  of  payment,  and 
which  deprived  him  of  his  right  of  snbn^- 
tlon,  and  so  Impaired  bis  equitable  rights  as 
mortgagor  as  to  discharge  him  from  liability 
to  the  extent  of  tbe  value  of  the  land,  which 
Is  shown  to  be  less  than  the  face  of  the  mort- 
gage, and  to  the  ^ent  of  any  deficiency 
Judgment  Murray  v.  Marshall,  9^  N.  T. 
611;  Clark  v.  Mackln,  96  N.  Y.  346;  Jones, 
Mortg.  99  740-742;  Metz  v.  Todd,  36  Mkh.  473. 

We  are  of  the  opinion  that  by  tbe  plaio- 
tlfTs  treating  with  the  grantee  In  the  manner 
stated,  and  extending  the  time  of  payment 
beyond  maturity,  to  a  period  when  the  land 
depreciated  In  value  below  the  face  ct  the 
mortgage,  and  dealing  with  the  land,  which 
constituted  the  primary  fund  for  the  payment 
of  tbe  mortgage  in  a  manner  to  deprive  the 
mortgagor  of  his  right  to  resort  to  It  for  In- 
demnity, the  defendant.  Carter,  was  releas- 
ed from  liability  for  the  deficiency  reported 
due  upon  the  mortgage.  We  find  no  reversi- 
ble error  In  the  record.  The  order  and  Judg- 
ment appealed  from  are  affirmed,  with  costs. 

ZAND,  O.  3.,  and  BABTCH.  concm 


HOLDEN  V.  HABDT,  Sheriff. 

(Supreme  Court  of  Utah.    Oct  28,  1886;) 

Mastbk  and  Sukvajit— Eiobt-Hoob  Law — Cos- 
8Tit[;tio:«alitt. 

1.  Plnintiff.  In  violation  of  a  state  law,  em- 
ployed one  H.  to  labor  In  a  mine  more  than 
eight  hours  per  day.  Upon  fine  and  imprisoa- 
ment,  plaintiff  petitioned  tbe  supreme  court  for 
a  writ  of  habeas  corpus,  cont«id!ng  that  tbe 
law  limiting  the  time  of  labor  In  mines  to  eight 
hours  a  day  was  Onconstitutional.  Section  1. 
p.  219,  Laws  1886,  declares,  that  "the  period  oi 
employment  of  working  men  In  all  andergroaod 
mines  shall  be  eight  hours  per  day,  ezcei>t  in 
cases  of  emergency,  where  lire  or  property  it  in 
imminent  danger."  The  conatitution  having  de- 
clared that  "the  leffislature  shall  pass  laws  pro- 
viding for  the  health  and  safety  of  employfis  in 
factories,  smelters  and  mines,'*  the  conrt  will 
not  hold  the  act  without  audi  constitntiona]  so* 
thorlty  if  there  is  any  reasonable  doubt  that  It 
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Is  not  calculated  to  promote  tiie  heaWi  and  lafr- 
ty  of  (inch  employes. 

2.  The  court  wUl  not  hold  that  an  act  is  not 
within  the  noiice  power  of  the  state  unlcBB  it  is  so 
deartr  without  aa  to  remoTe  every  reasonable 
donbt  that  It  is. 

S.  If  the  power  of  tlie  leglslatnre  to  pats  the 
law  is  conceded,  it  cannot  be  said  in  this  case 
there  is  an;  deprlTatlon  of  libera  without  doe 
process  of  law. 

4.  While  the  powers  of  the  national  govern- 
ment consist  of  those  delegated,  those  of  the 
state  govenunent  embrace  sneh  u  are  not  fo^ 
bidden. 

5.  The  first  clanse  of  the  fonrteenth  ameod- 
ment  to  the  conatitution  of  the  United  States 
makes  all  pnwHis  described  In  It  citisens  of  the 
United  States,  and  of  the  state  where  thej  re- 
side,—citisens  of  two  distinct  EorernmeQts. 

6.  The  second  claniie  of  the  same  section 

Sohibits  the  state  from  denying  to  any  person 
erein  his  privilegee  and  immunities  as  a  at* 
iMii  of  the  United  States.  His  privUeges  and 
iramnnlties  as  a  citizen  of  die  state  are  left  to 
tiie  protection  of  the  state. 

7.  The  third  clanae  of  the  section  forbids  the 
derivation  of  life,  libertr,  or  property,  except 
by  virtue  of  valid  laws.  If  the  state  law  in  this 
case  was  valid,  the  process  was  valid. 

8.  The  last  provision  of  the  section  prohibits 
the  denial  by  the  state,  to  any  person  within  its 
Jnrisdictlon.  the  equal  protecnon  of  tiie  law. 
And  a  law  may  be  limited  to  the  dangers  pecul- 
iar to  a  particular  industry,  without  denying 
to  a^  person  the  equal  protection  of  the  law. 

STrhe  property  or  business  of  mines  operated 
and  coDtroiled  private  co^oratiuiB  is  not  af- 
fected with  a  public  interest  or  use,  though  a 
statute  may  aasume  or  declare  them  to  be  so  af- 
fected.   Bartch  and  iliner,  JJ.,  dissenting. 

(Sylhibns  by  the  Court) 

Habeas  corpus,  on  the  application  of  At 
bert  F.  Holden,  against  Harvey  Hardy,  sher- 
iff. Writ  discharged,  and  petitioner  re> 
manded. 

Mflf-h«n  ft  Boylfl^  Dkkaon,  Ellls  &  BlUa, 
and  Bennett,  Harkness,  Howat  *  Bradley, 
tar  petitioner.  A.  O.  Bishop,  Atty.  Oen.,  O. 
8.  Tarlan,  O.  W.  Powers,  Chas.  1.  Fence, 
and  J.  H.  MnnAy,  tm  the  Btata 

ZANB,  OL  J.  The  i^alntlfl  was  f  onnd 
gailtj  of  a  mfsdemeanOT  a  Justice  of  the 
peaoSk  who  aaeeaeed  a  line  against  him  of 
^O,  and.  npon  a  refusal  to  pay,  committed 
him.  To  obtain  hla  libotj,  he  has  present* 
cd  this  petition  tm  a  writ  of  habeas  eorpnsL 

The  oftense  charged  eonelsted  of  employ- 
log  one  William  Hoolej  In  vodergronnd  min- 
ing more  than  eight  hoon  per  day,  in  -t1<^ 
tlon  of  a  law  entltted  "An  act  regnlatlng  the 
hours  of  employment  in  nndwground  mines, 
and  in  smelting  and  ore  redoctltm  works," 
ae  follows: 

"Section  1.  The  period  of  employment  of 
woifelng  mm  In  all  nndergronnd  mines  or 
worUngs  shall  be  eight  (8)  honrs  per  day, 
except  tn  cases  of  emergency  where  life  ot 
property  is  In  imminent  danger. 

"Sea  2.  The  period  of  employment  of  w<nk- 
Ingmen  in  smelters  and  all  other  institutions 
for  the  rednctlott  or  refining  of  ores  or  met- 
als shall  be  eight  (8)  hours  per  day,  exc^t 
in  cases  of  emergeni^  where  life  or  property 
Is  In  imminent  danger. 

"Sec:  8.  Any  person,  body  corporate,  agent, 
nanagsr  or  employer,  who  shall  Tiolato  any 


of  the  provlslonB  of  section  1  and  2  of  thla 
act,  shall  he  deemed  guilty  of  a  misdemean^ 
or." 

This  statute  limits  the  hours  of  employ- 
ment of  laboring  men  in  imdergronnd  mines 
and  smelters,  ok  other  worics  for  the  reduc- 
tion of  ores  or  leflning  of  metals,  to  eight 
hours  per  di^. 

The  qnestlott  for  onr  consideration  and  de- 
cision Is,  had  the  leglBlatore  the  power  to 
enact  this  law? 

Article  16  of  the  oonstltntlon  of  this  state 
U  as  follov(s  (Iaws  Utah  1BD6,  pw  21«): 

"Section  1.  The  rights  of  bibar  shaU  have 
just  protection  throngh  the  laws  calculated 
to  promote  the  Industrial  wdfttre  of  the  state. 

"Sec.  2.  The  legislature  shall  provide,  by 
law,  fc«  a  board  of  labor,  conciliation  and  ar^ 
bitratlon  which  shall  fairly  represent  the  1ik 
terests  ct  both  cm>ltal  and  labor.  The  board 
shall  perftmn  duties,  and  receive  oompensa- 
titm  as  prescrtbed  by  law. 

"Sec.  8.  The  legislature  shall  prohibit:  (1> 
The  mployment  of  women,  at  of  children 
tmder  the  age  of  fourteen  years,  In  ander^ 
ground  mines.  09  The  contracting  of  coi^ 
vtct  labor.  The  labcnr  Of  couTlcta  ontslde- 
prisim  grounds,  except  on  public  woiIeb  un- 
der the  direct  control  of  the  stete.  The- 
politlcal  and  commardal  control  at  em- 
ployes. 

"Sec.  4.  The  erchange  of  blacklists  by  xatt> 
road  companies,  or  oth»  corporations,  ass^ 
datlons  or  persons  is  prohibited. 

"Sec.  6.  The  right  of  action  to  recover 
damages  tar  Injuries  resulting  In  death  riuUl 
never  be  abrogated,  and  the  amount  recov- 
erable shall  not  be  subject  to  any  statutoxy 
limitation. 

"Sec  6.  Bight  honrs  shall  constitute  a 
day's  woA  on  all  works  or  undertakings 
carried  on  at  aided  1^  the  stat^  county  vr 
municipal  govemmente;  and  the  legislature 
shall  pass  laws  to  iwovlde  for  the  health  and 
safety  of  employes  In  factories,  smelters  and 
mines. 

"Sec.  T.  The  legislature,  by  appropriat* 
legislation,  shall  provide  for  the  enforcement 
of  the  iffovlslons  ot  this  article.** 

The  flist  section  of  the  act  makes  It  the  doty 
<tf  ths  leglalatnre  to  protect  tbe  rights  of  labor- 
ing men  1^  tha  oiactmcnt  ct  just  laws  calcu- 
lated to  inomote  the  industrial  weUAre  of  the 
people^— audi  laws  as  win  be  jnst  to  an  cbu8c& 
The  command  Is  to  the  lawmaking  department 
of  the  states  and  tibe  only  excess  limitations 
upon  the  power  are  fliat  sach  laws  shall  be 
just,  and  calculated  to  promote  the  welfare  of 
the  Industrial  daaMS.  Hie  legldature  mint  de- 
cide whether  ttie  law  Is  jnst  and  adapted  to 
the  purpose  named;  and  unless  the  law  Is' so 
pa^iably  unjust,  or  so  cleariy  not  calculated  t» 
promote  the  purposes  mentioned  in  the  oonstl- 
tntlon, as  to  remow  every  reasonable  donbt 
that  It  Is  unjust,  or  tiiat  It  Is  not  ealcntated  to 
promote  the  purpose  expressed  in  ths  conatttu- 
tlon,  tin  court  should  not  fadd  It  wtttwut  ttu 
seoiie  at  the  authority  mentioned  In  that  Instru- 
muA  Iha  flat  dauas  of  secflon  6  dedans 
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Ibat  Vl^t  boon  tfhall  eonttttiite  a  day's  work 

on  all  works  or  uodcrtablocn  rnrrled  on  or 
aided  by  the  itate,  county  or  municipal  gov- 
ernment." We  presume  the  object  of  tliia  pro- 
Tlaioo  was  to  protect  the  laboring  man  from 
Ae  bijiirlous  cousequences  of  prolonged  [la- 
ical effort,  and  to  give  him  the  remainder  of 
tne  24  hours  for  his  own  personal  affairs,  and 
for  the  cultivation  of  his  mental  and  moial 
poweES,  the  acquisition  of  useful  knowledge, 
and  for  rest  and  sleep.  The  second  clause  of 
11m  section  commands  the  legislature  to  pass 
laws  "for  the  health  and  safety  oCemployte  In  ^ 
'facMries,  smelters  and  mines."  This  provision  i 
must  be  regarded  as  an  expression  of  the  wlU  ' 
of  the  people  of  the  state  with  respect  to  the  | 
subjects  and  objects  of  legislation  named  in  It;  j 
mmi  cbey  possessed  all  the  power  to  enact  laws 
with  reject  to  such  subjects  that  the  people 
of  the  Uaited  States  bad  not  conferred  in  the 
iwtlonml  constitution  exclusively  on  that  goT- 
■emiueDt  Any  law  adapted  to  the  preserva- 
tion of  the  health  or  safety  of  employes  in  fac- 
terlea,  smeltets,  or  mines  Is  within  the  scoin 
•of  this  porovtsioai.  The  law  mint  be  connected 
irtth  some  at  the  objects  named,  and  calculated 
to  effect  that  purpose.  If  ft  to  not  so  connected 
and  adapted,  the  conrt  has  the  right  to  bold 
that  It  Is  not  within  the  scope  of  the  provl^uo. 
But,  tf  there  is  a  reasonable  doubt  as  to  the 
connection  and  adaptation,  the  advisability 
HBSt  be  beld  by  the  court  to  bave  been  wlib 
flw  lawmaking  power.  The  court  must  be 
able  to  see  cieariy  that  the  law  was  not  so  con- 
nected before  holding  It  void  for  that  reason. 
If  the  power  to  pass  the  law  Is  conceded,  the 
«nirt  cannot  aet  It  aside  because  It  tnay  deem 
Its  enactment  onnecessBry  or  Injudldous.  nr 
1>ecause  the  court  may  think  that  experience 
4ta8  proven  H  so,  or  because  the  court  may  thtnk 
ittself  more  sagacious  than  the  legislatnre,  and 
■Kian  therefore  see  more  clearly  that  the  law 
wlU  retard  rather  than  promote  progress  and 
3irosperlty,  and  wUl  be  a  detriment  to  tbe  com- 
mon good  when  actually  applied  to  human  af- 
fairs amid  the  conditions  of  the  future. 

This  brings  us  to  the  question:  Is  the  first 
■eedoa  of  tbe  statute  limiting  the  period  of  em- 
ployment of  laboring  men  In  underground  mint's 
to  eigbt  hours  per  day,  except  hi  cases  of 
■«margeBcy,  where  life  or  property  is  in  im- 
minent danger,  calculated  to  protect  the  health 
-of  such  laboring  men?  The  eftoet  necessary  to 
eucc^ful  mining,  If  performed  upon  the  sur- 
face of  the  earth.  In  pure  air,  and  in  the  sun- 
light, prolonged  beyond  elglit  hours,  m-ght  not 
be  Injurious,  uor  affect  the  health  of  able- 
bodied  men.  When  so  extended  beneath  the 
surface.  In  atmosphere  laden  with  gas,  and 
sometimes  with  smoke,  aw^  from  the  sun- 
U^t,  ft  might  injuriously  affect  tbe  health  of 
cuch  persons.  It  la  necessary  to  use  artificial 
means  to  snpply  pure  air  to  men  laboring  in 
-any  coDfdderaUe  distance  from  tbe  surface. 
That  being  so,  It  Is  reasonable  to  assume  that 
tke  abr  Introduced,  when  mixed  with  the  im- 
pure aftr  bemath  the  surface,  is  not  as  health- 
ful as  tbe  IXee  air  upon  tbe  surface.  The  fact 
wi  b»  oMHaAid  ttia&  tlM  kfBfttUag  at  pwt 


air  to  irtiolMwme.  and  flie  txcathliig  df  Invmt 

air  is  miwiioit^me.  We  cannot  say  that  ttds 
law,  Ihnltlng  the  pertod  of  Labor  In  nndis- 
ground  mines  to  eight  boors  each  day,  Is  mC 
calculated  to  promote  health;  that  It  1b  dm 
adapted  to  the  protection  of  the  health  of  the 
Claris  of  men  who  work  In  underground  minRS. 

While  the  provision  of  the  constitution  undo' 
consideration  makes  tt  the  duty  (tf  the  lesls- 
lature  to  enact  laws  to  protect  the  health  and 
to  secure  the  safety  of  men  working  In  iBider- 
ground  mines,  and  In  factories  and  smelters,  it 
does  not  prohibit  the  legislature  from  enacting 
other  laws  affecting  such  classes,  to  ptocdok 
the  general  welfare.  While  tbe  constitution  at 
the  United  States  Is  a  delation  of  powers  to 
that  government,  with  some  express  llmltatioas 
upon  the  powers  conferred.  It  also  contatne  lim- 
itations upon  the  powers  of  the  states.  TbL> 
government  which  it  created  Is  regarded  as 
one  of  enumerated  and  delegated  powers.  On 
the  other  hand,  while  the  state  coostitaUon  con- 
tains some  mandatory  provisions,  with  others, 
distinguishing  the  departments  of  the  govern- 
ment, and  specifying  the  duties  of  TarlouB  offi- 
cers thereof,  It  contains  many  Ilmltationa  npon 
the  state,  and  to  regarded  In  a  general  awae  as 
a  limitation  upon  tbe  state  govoimient.  Tbo 
authority  of  the  general  government  is  asc<4-- 
talned  tnm  the  powers  delegated,  while  those 
of  the  state  govermnent  are  ascertained  from 
thoee  not  prohibited.  The  powers  of  the  first 
are  described  by  those  delegated,  and  the-  pow- 
ers of  the  latter  consist  of  those  not  prohibited. 
Thto  leaves  the  state  legislature  in  the  poe&j^- 
slon  of  all  the  lawmaking  power  not  prohibited 
to  it  by  the  constitution  of  the  United  StateSi,  or 
the  laws  made  fai  pursuance  of  it,  m*  the 
state  constitution.  Tbe  enactment  of  seme  laws 
to  made  mandatory.  The  enactment  of  others 
to  left  to  tbe  discretion  of  the  legislature,  as 
the  public  welfare  may  demand.  Among  tbe 
mandatory  provisions  of  the  con.stltutk>n  of  this 
state  Is  the  one  und^  conslderatioD. 

It  is  claimed  that  tbe  enactment  of  tbe 
statute  In  question  was  forbidden  by  section 
7  of  article  1  of  tbe  constitution  of  the  state, 
which  is  that  *'no  person  shall  be  deprived  of 
life,  liberty  or  property  without  dne  procew* 
of  law."  Tbe  petitioner  insists  that  his  trial 
was  not,  and  that  hla  Imprisonment  Is  not. 
according  to  '*the  law  of  the  land,"  because 
the  statute  fixing  the  period  of  labor  of  a  la- 
boring man  In  underground  mines  was,  as  be 
claims,  forbidden  by  tbe  constlmttoD.  and 
therefore  void.  If  the  legislature  had  power 
to  pass  the  law,  there  was  no  valid  objection 
to  his  trial,  fine,  and  imprleonroent  If  tbe 
taw  was  valid,  the  usual  and  ordinary  pro- 
cess was  adopted.  If  It  was  not  valid,  the  de- 
fendant was  deprived  of  his  liberty  without 
due  process  of  law.  It  Is  also  Insisted  that 
the  provisions  of  tbe  state  law  were  forbid- 
den by  section  1  of  amendment  14  of  the  coa- 
stltutlon  of  the  United  States,  as  foIlowB: 
"AH  persons  bom  or  naturalised  Id  tbe  Unit- 
ed States,  and  subject  to  the  Jurisdiction 
thereof,  are  citizens  of  tbe  United  States^  and 
9t  ib»  ■tate  vksBtln  limy  MUfc  1I»  ■Me 
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abridge  the  prlTll«Kes  or  immunities  oS  db- 
iKU  of  the  United  Btatei;  nor  ibaU  mnj  Rtat* 
deptlTft  any  persoa  of  Uf^  liberty  or  prop- 
erty vUliont  due  proceae  of  law.  nor  deny  toi 
any  person  within  ka.  jDrtedictl(8fc  the  equal 
protection  of  the  law.*^  TliJs  section  declares; 
(X)  That  all  persoiM  born  or  naturaliasd  In 
tbe  United  States^  aoA  sat^ect  to  tbe  Juris- 
diction thereof,  are  cUlaens  of  the  United) 
States  and  of  tbe  stats  wbar^  tb^  raddeh 
Tbey  are  made  citizens  of  two  distinct  |ot- 
ernmenta  (2)  It  declares  that  "no  state  shall 
make  w  enforce  any  law  wbich  shall  alnrldse- 
tbe  privileges  or  Immnnldes  of  citizens  ot  thai 
United  States.**  The  enactmmt  of  statsr 
laws  depriving  or  abrldgltig  the  priTli^as  or 
taamnnltles  of  dtlsens  of  tbe  state  Is  left  to. 
tbe  state  legislature  so  far  as  this  proylalon. 
goea  It  secures  to  cftlSMW  o£  tbe  United. 
St&tea  in  any  stata^  fHrWU^ies  and  Immnnl- 
ttes  of  the  cltlz«is  of  that  stata  Bxpound- 
tng  the  proTlslon  now  under  eooslderatlon, 
tbe  Boprone  court  of  tbe  United  States  said: 
"The  conetltutlonal  provislan  there  alluded  toi 
^d  not  create  ttieee  rights  which  It  called' 
*priTllegss*  uid  immunltdes*  ot  dtlsMis  oC 
the  stata  It  threw  around  than  In  that 
clause  n»  seeuriQr  for  tbe  cltisoL  of  the  state: 
la  wblob  tbe^  were  claimed  and  oaeEcised; 
nor  did  It  profess  to  coateol  tbs  power  of  the 
state  govwnment  over  ttia  rights  af  Itt  own 
Qltlxoia  Its  sole  parpose  was  to  AacJars  to 
tbe  several  state*  that  *whatOTsr  those  rtgbta* 
as  you  grant  or  establish  them  to  your  own 
citizens,  ot  as  you  limit  ot  qnalify  or  impose 
festrlctloDs  on  their  enrds^  tha  same, 
tber  more  or  less,  shall  be  the  awesure  6f  tha- 
rlfchts  of  citizens  of  other  states  wltbin  your 
Jurisdiction.* "  Slanfchtertaouse  Casee,  16 
Wall.  76.  As  the  plalntUt  is  a  citizen  of  this 
state,  the  second  clause  of  the  flrst  section 
last  above  quoted  has  no  bearing  upon  his 
ease,  as  his  prlvUegee  and  Immunities  must 
be  ascertained  from  tbe  constitution  of  the 
state  and  its  lawa  Tbe  third  clause  of  the» 
section  declares  that  ao  state  shall  "deprive 
any  person  of  life,  liberty  ob  property  without 
due  process  of  law."  This,  la  effect,  is  the 
same  as  section  7  of  article  1,  of  the  state 
constitution,  and  means  process  authorized  by 
tbe  law  of  tbe  land.  And.  aa  we  have  seen, 
if  the  Btate  law  which  the  plaintliZ  was  cbar^ 
ged  with  rlolattng  was  valid,— If  the  legisla- 
ture bad  power  to  pass  It,— there  waa  no  sub- 
stantial objection  to  the  procesa  It  was 
suitetde  and  piopM  to  tbe  nature  of  tbe  case^ 
and  sanctioned  by  tha  estahllstaed  usages  of 
tbe  courts. 

Tbe  hist  clause  of  section  1  of  amendment 
14  of  tbe  federal  eonatltntlon  declares  that 
no  state  shall  "deny  to  any  person  within  Ite 
Jurisdiction  the  equal  protection  of  the  laws." 
The  slaves  In  the  various  states  in  which 
slavery  existed  having  been  liberated  during 
tbe  late  war.  congress  deemed  it  necessary  to 
make  them  citizens  of  the  United  States,  and 
forbade  the  steitea  tbe  dental  to  them  the  equal 
nnitectioaof  ttaataih  At  tint  time  tiw  lawa 


I  of  all  tbe  states  in  terms  gavs  ecrnal  protoiK 
tlon  to  all  whUe  persona  Tbis  amendment^ 
howevn,  is  genera^  and  fbrblds  the  denial  to 
any  class  of  persosa  tbs  equal  protection  of 
the  laws,  by  any  state;  and  we  have  no  doubt 
toat  class  l^Matlon  Is  forbidden.  But  some 
pursnito  are  attended  with  peculiar  haaards 
and  perils,  the  injurious  consequenees  from 
which  may  be  lai^Iy  prevented  by  precau- 
tionary means,  and  laws-  may  be  passed  cal- 
culated to  protect  the  dasses  of  peoide  eur 
gB«ed  In  sucb  pursulta  It  Is  not  necessary 
to  extend  the  protcotiim  to  persons  engaged  ia 
other  pursuite  not  attended  with  similar  dan- 
gen.  To  them  the  law  would  be  Inappnh 
prtate  and  idia  Bot  If  nudennonnd  mining  is 
attuided  with  dajQgen  peculiar  to  it.  laws 
adapted  to  the  protection  of  sucb  miners  thira 
sneb  danger  should  be  confined  to  tbat  dasa 
oil  mining,  and  should  not  Include  other  en>> 
jrioymente  not  stibject  to  tbem.  And  if  men 
engaged  in  undei^round  mining  am  liable  to 
be  Injured  In  thdr  healtht  or  otherwise,  by 
too  many  hours'  labor  each  day,  a  law  to  pro- 
tect them  Bhoold  be  aimed  at  tbat  peculiar 
wrong:  In  this  way,  laws  are  enacted  to  pro> 
tact  people  from  perila-  from  tbe  toleration  of 
railroads,  by  requiring  bells  to  be  rung  and 
whistles  sonnded  at  load  crossings*  and  the 
sladtlng  of  tbe  apeed  <tf  the  trains  In  cities. 
SOi  the  sals  of  liquor  is  regulated  to  lessen  tbs 
evils  of  tbs  Uqnor  traffic,  and  other  classes  of 
bu^oess  are  regulated  by  appropriate  lawa 
IA  this  vray,  laws  are  designed  and  adapted  to 
tbe  pecnUariticsattMidlng  each  daas  of  bnsi- 
nesa  By  soch  laws,  dlffracat  dasses  of  peo* 
1^  ate  i^otected  l^  various  a<rte  and  pro- 
ulslena  in  tills  way,  various  daases  of  biwt 
nesB  an  regulated,  and  the  people  protected, 
by  appropriate  laws,  from  dangers  and  evils 
that  beset  tbMu;  safety  Is  secured,  health 
pseserved,  and  the  happiness  and  welftre  of 
tuonanlty  promoted.  All  persons  engaged  la 
basineaa  that  may  be  attended  with  peculiar 
injury  to  health  or  otherwise,  If  not  regular 
ed  and  controlled,  should  be  subject  to  the- 
same  law;  otherwise,  the  law  should  be 
adapted  to  the  Bpet^al  drcumstancea  Tbs 
purpose  of  soch  laws  is  not  advantage  to 
any  peraon  or  any  dass  of  persona  or  dia* 
advantage  to  any  other  person  or  dass  ot 
persona  Necessary  and  Just  protecUou  la  tbs 
sole  object 

An  ordinance  of  the  city  and  comity  of  Baa 
Francisco  prohibited  the  washing  and  Ironing 
of  clothes  in  public  laundries  and  wasbhouses 
within  certain  prescribed  llmlte  of  the  city  and 
county  from  10  o'clock  at  night  until  0  o'do^ 
on  the  morning  of  the  following  day;  and  one 
Soon  Hlng  was  fined  and  Imprisoned  for  a 
violation  of  H,  and  he  petitjoned  for  a  writ  of 
habeas  corpus,  on  the  ground  that  the  ord^ 
nance  was  void,  because  It  discriminated  b^ 
tween  tbe  clnss  of  laborers  engaged  in  the 
laundry  business  and  those  engaged  In  other 
I  kinds  of  business;  that  it  discriminated  be* 
I  tween  laborers  beyond  the  designated  UmitsanA 
I  lliiirir  wiiuiu  tbi'Ui;  thai  U  ut^-ynvMl  lue  j/eU- 

tlttoac  of  tbe  right  to  lobw*  iuu]»  as  a.  ntrm 
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miy  oonseqo^Ke,  of  the  right  ta  acquire  proi^ 
•rty;  and  that  the  board  had  no  power  to  pass 
U,  The  writ  waa  denied  the  lower  court; 
and  the  Judgment  was  bnmght  before  the  eu- 
iveme  court  ta  the  United  States,  and  affirmed 
by  that  court.  Among  other  things,  that  court 
aaiO.  in  Iti  opinion:  "The  epedflc  regulations 
for  one  Idnd  of  business,  which  may  be  neces- 
sary for  the  protecti<»i  of  the  public,  can  never 
be  the  Just  ground  of  complaint  because  like 
KBtrlctloiu  are  not  lix^oeed  upon  other  busl- 
new  of  a  different  kind.  The  discriminations 
which  are  open  to  (Objection  are  those  where 
persons  engaged  in  the  same  business  are  sub- 
ject to  different  restrictions,  or  are  held  eititled 
to  different  prlrlleges  under  the  same  condi- 
tions. It  Is  only  then  that  the  discriminations 
can  be  said  to  Impair  that  equal  right  whkb 
all  can  claim  In  the  enforcement  of  the  laws." 
Boon  HlDg  T.  Crowley,  113  U.  S.  703,  6  Buff. 
Ot  730;  Baibla  t.  Connolly,  118  U.  S.  27,  6 
Bup.  Ct  357. 

Onr  attention  has  been  directed  to  the  rule 
by  ^Ich  the  court  should  be  governed  in  de- 
ciding upon  the  <»n8titutlonallty  of  the  law  in 
question,  and  reference  Is  made  to  the  case  of 
Dartmouth  CoU^  t.  Woodward,  4  Wheat.  629, 
wherein  Chief  Justice  Marshall,  In  delivering 
the  opinion  of  the  court,  said  "that  In  no  doubt- 
ful case  would  It  [the  court]  pronounce  a  legis- 
lative act  to  be  contrary  to  the  constitution.'' 
In  the  Sinking  Fund  Cases  the  same  court  said: 
"Every  possible  presumption  is  In  favor  of  the 
TBiidity  of  a  statute,  and  this  continues  unto 
the  contrary  is  shown  beyond  a  rational  doubt. 
One  branch  at  the  government  cannot  encroach 
OD  the  domain  of  another  without  danger.  The 
safety  of  our  Institutions  dqiends  In  no  small 
degree  on  a  strict  observance  of  this  statutory 
rnle."  99  U.  S.  700;  Powell  t.  Pennsylvania, 
127  U.  S.  678,  8  Sup.  Ct  992,  1257.  In  this 
tost  case  the  constitutionally  of  a  statute  ctf 
Pennsylvania,  prohibiting  the  manufacture  or 
sale,  or  offering  tot  sale,  or  having  in  posses- 
■lon  with  Intent  to  sell,  oleomargarine  butter, 
mm  questioned.  No  evidence  was  offered  on 
the  trial  In  the  court  even  to  prove  that  the 
oleomargarine  was  Impure  or  unwholesome. 
On  the  contrary,  there  vras  an  offer  to  prove 
that  It  was  a  wholesome  and  nutritious  article 
eC  food,  In  an  respects  as  wholesome  as  butter, 
produced  from  pure  unadulterated  milk,  or 
cream  from  unadulterated  milk.  The  court  held 
that  whether  the  manufacture  of  oleomargarine 
of  the  kind  described  in  the  statute  Involved 
■nch  danger  to  the  public  health  ss  to  require, 
for  the  protection  of  the  people,  the  entire  sup- 
pression of  the  badness,  rather  than  Its  regula- 
tion In  snch  manner  as  to  permit  Its  manufac- 
tnra  and  sale  to  go  on,  were  questions  of  fact 
and  of  public  policy,' which  belonged  to  the  leg* 
Idatlre  department  to  determine,  and  that  the 
court  could  not  Interfere  without  usurping  povr- 
en  oommltted  to  the  le^slative  department 
TbB  case  ot  People  t.  Warden  of  City  Prison 
hdd  Ow  enactmoit  of  m  law  problbltlng  anjr 
peraoo  firom  ezecdsli^  the  calling  of  a  master 
plumber  without  passing  an  examlnatloa,  be* 
ian  A  bOMd  oC  imimtnw,  a  valid  eurdw  oC 
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1  die  p(dice  power.   In  tta  o^nlon,  tb«  eowt 
I  tber  held  that,  if  legislation  to  calculated  to  p>»> 

tect  the  public  health  and  [Hwmote  the  pubHs 
I  ccanfort  and  safety,  the  exercise  of  the  kg^ 

latlve  discretion  is  not  the  only  subject  at  jn- 
;  dlcial  review,  but  those  measures  must  bave 
'  some  relatlcHi  to  those  ends.  (N.Z.App.)  SON. 
!  B.  686w 

We  have  examined  a  number  of  autlKKltles 
to  which  reference  has  been  made,  and  tbosa 
whlc^  we  dean  most  pertinent  to  the  case  la 
hand  we  will  farther  examine  in  this  opinion. 
Judge  Cooley  sa^:  "Whether  a  statute  is  con- 
stitutional or  not  is  always  a  question  of  pow- 
er; that  Is,  a  qoestlon  whether  the  legislature. 
In  the  partlcalar  case.  In  reject  to  the  snbject- 
matter  of  the  act,  the  manner  in  which  its 
object  is  to  be  accomplished,  and  the  mode  of 
enactlpg  It  has  kept  within  the  constitutional 
limits,  and  observed  the  constitutional  condi- 
tions.  In  any  case  in  which  this  qnefition  is 
answered  in  the  affirmative,  the  courts  are  not 
at  liberty  to  Inquire  into  the  proper  exercise 
of  the  power.   We  must  assume  that  legisla- 
tive discretion  has  been  properly  exercised." 
Cooley,  Const  Llm.  (Otb  Ed.)  p.  230.  The 
same  author  says,  at  pages  200  and  201,  "that 
exc^t  where  the  constitution  has  Imposed  lim- 
its upon  the  legislative  power,  it  must  be  con- 
I  sldered  as  practically  abecdute,  whether  it  op- 
I  erate  according  to  natural  justice  or  not  In  any 
I  particular  case."  Undoubtedly,  sovereignty  re- 
:  Bides  in  the  people,  and  their  will  Is  expressed 
I  In  constitutions  and  laws, — In  constltutiotm  In 
1  the  mode  prescribed,  and  In  statutes  through 
the  l^ialature;  and,  if  the  law  Is  In  harmony 
with  the  federal  and  state  oHistltutions,  it 
must  stand  until  the  lawmaking  power  chan- 
ges it  It  is  the  duty  of  the  court  to  Interpret, 
construe,  expound,  and  apply  the  law,  whether 
It  be  expressed  In  constitutions  or  In  statutes, 
or  whether  It  be  the  common  law.  But  courts 
have  not  been  Intrusted  with  the  lawmaking 
power.   That  power  Is  in  the  hands  of  another 
department   of   government     The  snpmne 
•ourt  of  Massacbosetts,  In  the  case  of  Com. 
V.  Hamilton  ManuTg  Oo.,  held  that  a  law 
declaring  that  a  woman  should  not  be  em- 
ployed at  labor  by  any  petwm,  firm,  or  eo^ 
poratlon  In  any  manufacturing  estabUshnnnt 
more  than  10  hoars  in  any  one  day,  except 
in  certain  cases,  and  In  no  cases  more  than 
60  hours  a  we^  was  constltotlonal  and  vaUd. 
'  In  deciding  the  point,  the  coart  aaM:  **It  does 
'  not  forbid  any  persrai,  Ann.  at  cwpotatlni 
'  from  employing  as  many  persons  or  as  mudi 
labor  as  such  person,  firm,  or  corporation  may 
desire;  nor  does  It  tattM  any  person  to  woric 
as  many  hours  a  day  or  week  as  he  chooses. 
It  merely  provides  that,  in  an  employment 
which  the  l^islature  has  evidently  deoned  to 
some  extent  dangerous  to  health,  no  woman 
1  shall  be  engaged  In  labor  more  than  ten  hours 
I  a  day  or  sixty  hours  a  we^  There  can  be  do 
j  doubt  that  such  l^slatlon  can  be  maintained, 
either  as  a  health  or  police  regulation,  If  It 
I  were  necessary  to  resort  to  either  of  tbew 
1  sources  for  power.    This  prtnc^le  has  been 
m  Xxequently  recognised  is  this  commoowflaltli 


Digitized  by 


Utah.) 


HOLBEN  «.  HABDY. 


761 


tbat  reference  to  tlie  dedslons  18  tumeeessarr." 
120  Maas.  883.  In  the  case  of  Ritchie  r.  Peo- 
ple, 155  in.  9S,  40  N.  H.  454,  the  following  pro- 
vision of  a  etatute  of  that  state  was  held  un- 
coDsUtutlonal  and  void:  "No  female  stiall  be 
employed  In  any  factory  orwoftahop  more  than 
eight  hours  In  any  one  day,  or  forty-^ght  hours 
In  any  one  week."  Act  Jnne  17, 1893,  S  5.  In 
deciding  npon  the  law,  the  court  said  that  the  > 
police  power  of  the  state  enables  It  to  promote 
the  health,  comfort,'  safety,  and  welfare  of  so* 
ctety,  and  that  It  was  very  broad  and  fai^ 
reaching,  bat  that  It  was  not  without  Its  lim- 
itations; that  "legislative  acts  passed  In  pnr- 
snance  of  it  must  not  be  In  conflict  with  the 
constitution,  and  most  have  some  relation  to 
the  ends  sought  to  be  accomplished,— that  is  to 
Bay,  to  the  comfort,  welfare,  or  safety  of  so- 
ciety." And,  further  on,  the  court  also  said: 
"But  the  police  power  of  the  state  can  only 
be  permitted  to  limit  or  abridge  sucb  a  funda- 
mental rl^t,  as  the  right  to  make  contracts, 
when  tbe  exercise  of  each  power  Is  necessary 
to  promote  the  health,  comfort,  welfare,  and 
safety  of  society  or  the  public."  Just  preced- 
ing the  statement  of  this  proposition,  refers 
ence  is  made  to  an  inference,  and  to  a  natural 
law:  "There  Is  no  reasonable  ground— at  least, 
none  which  has  been  made  manifest  to  us  in 
the  argument  of  counsd— for  fixing  npon  eight 
bouxB  in  ooe  day  as  the  limit  within  which 
woman  can  woric  without  Injuiy  to  her  phy- 
alqne,  and  b^ond  which,  if  she  work,  Inju- 
ry win  necessarily  follow."  The  court  assum- 
ed a  very  wide  discretion  in  passing  upon  the 
reasonableness  and  appropriateness  of  the  law, 
which  It  pronounced  absolutely  void.  In  Fnnv 
er  T.  People,  141  lU.  171,  31  N.  B.  385,  the 
court  held  a  statute  imconstltational  which 
made  it  unlawful  for  any  natural  or  legal  per- 
son, while  In  the  business  of  mining  or  manu- 
facturing, to  oogage  or  be  Interested  In  keep- 
ing ot  controllfng  any  track  store,  shop,  or 
scheme  fior  the  furnishing  of  supplies,  tot^ 
clothing,  provisions,  or  groceries  to  enq)loyAB. 
The  court  said  In  its  opinion  that,  *in  all  that 
relates  to  mining  and  manufacturing  wherein 
they  differ  from  other  branches  of  Industry, 
we  recognize  the  supremacy  of  the  general  as- 
sonbly  to  determine  whether  any,  and.  If  any^ 
what,  Btatotee  shall  be  aiacted  for  tbelr  wel- 
fore,  and  that  of  operatives  therein,  and  nec- 
essarily affecting  them  aloue.  But  keeping 
stores  and  groceries  or  sttppUes  of  tools,  cloth- 
ing, and  food,  by  whatever  name,  to  sell  to  la- 
borers In  mines  and  mannfoctories,  Is  entirely 
Indqtendent  of  mining  and  manufacturing." 
And  said,  further,  that  it  did  not  relate  the  ; 
duties  of  employer  and  employg  In  respect  to 
mining;  that  It  huposed  disabilities  as  to  con-  | 
tracting  as  to  tools,  clothing,  and  food,  mat- 
ters as  to  which  all  laborers  in  every  other  . 
branch  of  Industry  are  i>ermltted  to  contract 
without  any  restriction.  The  principal  objec-  ' 
tlon  to  the  law  was  that  it  was  unequal.  The 
court  said  that  it  was  Impossible,  under  the 
police  power,  that  what  Is  lawful  If  done  by  A., 
If  dme  1^  B.  can  be  a  mtsdoneanor,  the  dr- 


enmstances  and  conditions  being  tbe  same;  A 
law  of  the  state  of  New  York  to  Improve  the 
public  health  by  proUbltlng  the  manufacture 
of  cigars  and  the  preparation  of  tobacco  In 
tenement  houses  in  certain  cases  was  held  un- 
constitutional by  the  court  of  appeals.  While 
the  act  professed  to  be  a  health  law,  the  court 
was  of  the  opinion  that  It  was  not  The  court 
said:  "It  is  plain  that  this  Is  not  a  health  law, 
and  that  It  has  no  relation  to  the  public 
health."— and  for  that  reason  held  It  of  no 
eftect  In  re  Jacobs,  88  N.  Y.  96. 

We  do  not  agree  with  defendant's  counsel 
that  the  business  of  mining  Is  affected  with 
a  public  interest,  and  the  legislature  had 
the  power  to  pass  the  law  for  that  rea- 
son. Mines  are  used  by  private  persons  or 
corporations,  who  have  the  exclusive  use 
and  control  of  tbem,  as  a  farmer  may  own 
his  farm,  and  have  the  exclusive  use  and 
control  of  it  The  fact  that  the  business 
may  benefit  the  public  does  not  give  the 
public  any  interest  in  tbe  mine  or  its  busi- 
ness, or  affect  It  with  a  public  interest  It 
is  not  like  tbe  railroad  business.  Such  prop- 
erty and  business  are  owned  by  a  private 
corporation,  but  the  use  of  the  road  la  In  the 
public.  Travelers  and  shippers  have  a  com- 
mon right  to  use  the  road  for  such  purposes, 
by  paying  fares  or  freights.  The  same  may 
be  said  of  similar  other  classes  of  busliiess 
affected  with  a  public  use  and  Interest  On 
this  point  the  court  said,  in  the  last-cIted 
case:  "Although  the  legislature  may  declare 
it  to  be  public,  that  does  not  necessarily  de- 
termine its  character.  It  must  in  fact  be 
public;  and.  If  It  be  not,  no  legislative  Oat 
can  make  It  so."  In  re  Townsend,  88  N.  Y. 
171;  In  re  Deansvllle  Cemetery  Ass'n,  66  N. 
T.  569;  In  re  Eureka  Basin  Warehouse  & 
Manurg  Co.,  96  N.  Y.  42;  RockweU  v.  Near- 
Ing,  35  N.  Y.  302.  But  while  the  business  of 
mining  may  not  be  affected  with  a  public 
Interest,  the  legislature  may  enact  laws 
adapted  to  the  promotion  of  the  health  and 
safety  of  men  working  In  underground 
mines.  Whatever  difference  of  opinion  may 
exist  as  to  the  extent  and  boundaries  of  the 
police  power,  and  however  difficult  It  may 
be  to  render  a  satisfactory  definition  of  it 
there  seems  to  be  no  doubt  that  It  does  'ex- 
ist to  the  protection  of  the  lives,  health,  and 
property  of  the  citizens,  and  to  the  preserva- 
tion of  good  order  and  the  public  good.  The 
legislature  cannot,  by  any  contract,  divest 
itself  of  the  power  to  provide  for  these  ot)- 
Jects.  They  belong  emphatically  to  that 
dasa  of  objects  which  demand  the  applica- 
tion of  the  maxim,  "Solus  popull  suprema 
lex;"  and  they  are  to  be  attained  and  provid- 
ed for  by  such  appropriate  means  as  the  leg- 
islative discretion  may  devise.  That  dis- 
cretion can  no  more  be  bargained  away  thai! 
the  power  Itself.  Beer  Co.  v.  Massachusetts, 
97  U.  S.  25. 

The  section  of  the  statute  whose  constitu- 
tionality Is  Involved  In  this  case  Includes  all 
•mployte  and  employers  engaged  Is  working 
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nndecflixuiBd  mfauf.   Moiw  an  omitted  who  | 
may  b«  subject  to  the  p«cnliar  eondlUona  ' 
tbat  attend  such  miDlng.   Tba  proTlalon  ot 
the  state  constitution  quoted  uaJces  It  the 
duty  of  the  legislature  to  "pass  laws  to 
provide  for  the  health  and  safety  of  em- 
ployAi  In  factories,  smelters  and  mines."  j 
And  we  are  not  authorized  to  hold  that  the  ! 
law  in  question  le  not  calculated  and  adapt-  ' 
ed  in  any  degree  to  promote  the  health  and  | 
safety  of  persona  working  In  mines  and 
smelters.    Were  we  to  do  so,  and  declare  it  i 
ToM,  we  would  usurp  tlie  powers  Intrmted  { 
1^  tbe  constitution  to  the  lawmaking  power.  : 
The  discbarge  of  the  petitioner  is  denied. 
anA  he  la  remanded  to  the  custody  of  tlM 
sheriff  named,  until  dlsciiarged  according  to 
law. 

BARTCH  and  MINBR,  JJ.  In  concurring 
in  this  opinion  we  do  not  wish  to  be  under- 
stood as  conciirring  In  that  part  of  It  wherein 
it  is  stated:  "We  do  not  agree  with  defend- 
ant's counsel  that  the  business  of  mining  is 
affected  with  a  public  Interest,  and  the  legis- 
lature had  the  power  to  pass  the  law  for  that 
reaaou;"  "that  the  business  of  mining  is  not  i 
affected  with  a  public  Interest;"  or  that  the 
public  have  no  Interest  In  mining,  etc.  To 
this  part  of  the  opinion  we  withhold  our  as- 
'  sent  The  question  la  too  Important  to  be 
passed  upon  without  full  argument  and  care* 
fnl  InTeatlgatioil. 


WBST  POINT  IRRIGATTON  CO.  t.  MORO- 
NI  ft   MT.   PLBASANT   IRRIGATING  I 
DITOH  00.  St  aL  (CLAWSON  et  aL,  Intei^  ' 
venen). 

(Supreme  Court  of  Utah.    Oct.  29,  18»a) 

Watsb  RioaTS— iNTSRVBifTiov  — BcrriciisoT  or 

Complaint. 
This  was  a  soit  in  InterreDtlon  to  determine 
certain  righte  to  the  water  cooducted  from  the  ' 
Saupitch  river,  through  interveners'  ditch,  onto  1 
lands  which  came  into  the  "rightful  posses- 
sion" of  said  InterveDCTB.    To  the  complaint  la  ' 
Intervention,  defendants  filed  a  demnrrer,  al- 
iet'io^  that  it  was  not  ahowo  hy  the  complaint 
whether  said  landa  claimed  to  be  owned  bf  in- 
terveners  are  owned  or  possesseii  in  common  or 
severaltr  by  intervener  or  those  he  represents^  | 
nor  who  tlie  parties  are  ttiat  claim  the  waters, 
nor  their  individual  Interest  therein.   Btid,  that  1 
where  a  complaint  avers  that  the  intervener  and  | 
those  he  represents  own  an  undivided  interest  ' 
in  the  said  ditch  in  rcmmon.  and  that  they  cume 
Into  the  rightful  ponaession  of  the  lands  watered 
b^  said  ditch,  and  known  as  the  "Uphraim 
North  Meadows,"  and  where  it  appears  from 
the  complaint  that  the  intervener  and  thn»e 
whom  he  representa  have  a  common  or  general 
Interest  in  the  question  involved  in  the  actiuti, 
and  either  gain  or  lose  by  the  direct  operation 
and  effect  of  the  Judgment,  and  that  the  num- 
ber  of  persona  who  would  be  joined  as  interven- 
ers is  ao  large  that  it  would  be  impracticable  to 
tiring  them  l>efore  the  court,  the  complaint,  al- 
thoufrh  not  containing  the  unerring  certainty 
that  is  desirable,  will  be  sufficient  to  give  the 
interveners  a  standing  in  the  court,  under  see* 
tlons  3184  and         Comp.  Laws  Utah  1888. 
(Syllabus  by  the  Court.) 

Appeal  &om  <U8triet  eourt,  Smttith  Oabktt 
Jacob  lobnaaa,  Judg^ 


Petition  by  Oe  Wert  Point  InlgatloB  Gsm- 
paaj  against  the-  UoBoi  ft  ML  Pteaant  IrA- 
gating  Ditch  Companj  and  oBtem,  tai  irttich 
Esamns  Olawaon  and  others  latervened. 
From  a  Jndgment  matelnlng  a  domurer  to 
their  complaint,  and  dimlBBliig  it,  with  costs, 
iBteiTenen  ammk  Berened. 

Ll  R.  Rhodes,  for  appeHanta.  W.  K,  TteSO, 
Thormaa  ft  Wedgwood,  and  a  &  Taifem,  for 
veqMBdenta. 

UINBB.  X  Plaintiff  filed  Urn  eomv3Miat 
against  the  defendants  for  the  purpose  of  de- 
termining Its  rlgbAa  to  a  ONtwn  atmam  of  wa- 
ter bauwn  as  tbe  "Sai^tdi  Rlrer."  In  SanpelB 
county.  Defeodanta  answered,  claiming  inter- 
eats  in  tbe  watv  of  tbe  stream,  etc.  The  tal- 
terveaer  Rasmos  Claweon  and  oQun  filed 
tbelr  petition  tor  leave  to  biiervene,  and,  fv 
leave  of  tbe  orart,  filed  an  amended  complaint 
In  InttmntloD.  Tbe  defendanta  filed  a  de- 
ixan'rer  to  tba  complaint  In  intervention,  at 
loging  that  the  same  does  not  state  facta  aof- 
fkcient  to  oonstuate  a  came  ot  aettoa,  nor  any 
ground  for  a  rigfatAd  laterventloo;  that  it  la 
ambigaoos,  uncertain;  and  that  It  la  not  shown 
whether  aaM  Bands  dalmed  to  be  owned  br 
Intervenwa  are  owned  or  pcssessed  in  com- 
mon or  severalty  by  infeervoiec  or  those  he  rep- 
reeont%  nor  wba  the  parttea  an  that  dais 
the  water,  nor  their  ltdivldnal  Interest  tbae*- 
la.  and  becauae  of  deffect  oi  partleib  Tba  d» 
murrera  were  sustained.  Intervenes  darted 
to  stand  iqiion  tbe  complaint,  and  tlierecpoa 
said  *«i»wyiafi»*  in  laterventloa  was  dismissed, 
with  costs.  Interveners  appeal  fram  thia  order 
and  Judgment.  ' 

Section  S190,  Oompi  Laws  Utah  1888,  pro* 
vlds  that  •  *  any  pmon  may,  bdore 
trial.  Intervene  tn  an  action  or  proceeding  who 
has  an  tntereat  In  tbe  mattn  in  iiHption,  ]b 
the  success  ot  ritber  of  tlie  partleai  or  aa  l» 
tereat  against  both.  •  •  •*>  Under  tiila  sec- 
tion. It  was  competoit  for  tbe  taitervenaa  to 
file  thetr  complaW  In  biterventlon.  Usually, 
the  taitereat  wlilch  entitled  a  peraoa  to  inter- 
vene in  a  salt  between  other  parties  must  be  ta 
a  matter  In  lit^tloD,  aud  of  eodi  a  direct  and 
Immediate  chsracter  that  the  Intervener  wlB 
either  gain  or  lose  by  the  direct  legal  opeca- 
tkm  and  effect  ef  tbe  Jodgmant.  Pom.  Bern, 
ft  Rem.  Klgbta,  H  42U,  SecUim  SIM. 

Comp.  Laws  Utah  1888,  provides  that  *^heB 
the  question  la  one  of  a  oommon  or  guienl  to- 
terest,  of  many  pemons^  or  wben  tbe  partlea 
are  numraous,  and  tt  is  fminactteaUe  to  bring 
them  all  before  tbe  conrt,  one  or  more  may 
Boe  or  defend  for  tbe  bowflt  of  an."  Dnda 
this  iirovlBlon  of  the  statute,  there  mnat  be  a 
question  of  oommon  or  general  tntercst  to  many 
persons  Involved  to  tbe  action,  and  tbe  qnea- 
tion  to  be  determined  should  be  erne  of  com- 
mon or  general  Interest  to  all  of  them,  ot  sneh 
persona  should  be  se  muneraua  that  It  wonk) 
be  Impmctlcable  to  bring  them  all  lief  ore  the 
ooart;  and,  to  order  ttiat  ttm  latcrvener  may 
be  entitled  to  mwintwto  hta  aetton,  the  facts 
■howtoc  that  tbeaa  reqidrnmento  of  ttia  mt- 
nte  have  been  complied  with  most  be  alleged 


Digitized  by 


Utah.) 


XSLIXGEB 


«.  FBATT. 


768 


1u  the  Interreaer  aa  tbe  gpoimd  and  reason  for 
•dopting  Uiis  peculiar  form  of  action  pennlt- 
M  tj  tbe  atattrt^^  *nie  complaint  or  petition 
■nit  show  either  that  many  peraooa  have  a 
common  or  general  Interest  In  tbe  questions  Ini- 
TotvBd  in  the  action,  oc  elae  that  the  nomber 
«C  persons  who  would  be  JoloM  as  plalntiffa 
<r  defendants,  If  the  ordinary  rule  was  ap- 
plied, is  so  Tery  great  that  it  is  Impractlcabla 
to  malce  them  all  actual  partlea.  Untesa  the 
pleading  containe  these  averments,  Uta  action 
must  be  regarded  as  though  brought  by  the 
single  plaintiir  or  against  the  sln^e  defend- 
ant, named.  It  should  be  carefully  obserred 
that  this  pro  vision  does  not  create  any  new 
rights  of  action,  nor  enlarge  any  of  those  now 
existing.  The  suit  cannot  be  sustained  by  one 
•f  tbe  repiesentattves  of  the  many  others  who 
raally  «ne  In  his  name,  nnles«  It  could  have 
been  maintained  If  all  these  many  others  bad 
been  regolarly  ^Ined  as  co-pIalntifFs,  or  un- 
less It  could  hsTe  been  maintained  by  each  ci 
them  suing  separately  and  for  himself.  The 
statutory  provision  is  simply  a  matter  of  cour 
renlence,  a  role  cf  form,  a  means  of  enablhig 
many  persona  to  hav*>  their  rights  determined 
witiMOt  their  actual  appearance,  in  court  as 
tttigant  parOes."  Pom.  Bern,  it  Rem.  Rights, 
fl  38»-^0e;  McEenzie  t.  Lamonreuz,  11  Bartx 
S16;  BaUoQ  t.  Inhabitants,  4  Gray,  82i;  Cadl- 
san  T.  Blown,  120  Ksol  483;  Murray  t.  Hay. 
1  Barfai  Ch.  S9. 

It  ai^wais  tnm  the  csmplaint  "tliat  lnte> 
▼eners  and  company,  with  about  one  hundred 
other  persons,  own  in  common  a  certain  dltcl^ 
known  as  the  'Ephralm  Meadows  Ditch,* 
which  said  ditch  is  taken  from  the  Banpitch 
river,  in  Sanpete  county,  on  tbe  east  side  of 
■aid  Ttver,  and  at  a  point  about  6^  miles  be- 
low the  town  at  Moroni;  that  all  the  matters 
■ad  things  set  forth  In  this  petltbn  are  of  a 
eommoD  and  general  Interest  to  each  and  aH 
«t  said  parties,  said  parties  owning  undivided 
Interesta  In  said  ditch;  also,  that  It  Is  Im- 
pncticable  to  bring  all  of  said  parties  before 
tbe  court,  by  nasoD  of  their  great  number; 
that  Intervener,  at  the  request  of  all  parties, 
owneiB  of  an  interest  In  said  ditch,  here  Inter- 
Tenes  in  his  own  behalf  and  in  behalf  of  all 
others  <tf  common  aud  general  interest;  that 
said  ditch  la  used  for  the  purpose  of  irrigating 
1,200  acres  of  land,  known  as  the  'Ephralm 
North  Meadows';  that  said  lands  are  and  have 
been  used  for  raising  hay,  and  require  and 
have  required  water  to  be  applied  to  them  In 
OTder  that  they  may  become  productive;  that 
tbe  only  sotUY»  from  which  water  can  be  ob- 
tained is  from  tbe  stream  known  as  tbe  'San- 
pltch  Blver,'  said  lands  lying  adjacent  to  said 
stream;  that  In  the  year  1855,  and  long  be- 
fore Qie  platntlff  herein  or  Its  grantors,  or  ei- 
ther (tf  tbe  defendants  or  their  grantors,  bad 
made  an  appropriation  of  water  for  any  pur- 
pose whatever  from  said  Sanpltcb  river,  or  bad 
begun  to  eottivate  any  lands,  this  Intervener 
and  those  whom  be  r^iresents,  either  In  per- 
son or  by  flielr  grantors  and  predeoeasocs,  came 
into  the  rightful  possession  of  tbe  loads  in  the 


aCTTegate,  known  as  the  'Ephralm  Nocrth 
Meadows,'  and  thereupon,  and  during  the  year 
1855,  and  each  year  thereafter,  appropriated 
from  said  Sanpltcb  river,  by  means  of  dams 
and  ditches,  wat^  sufficient  to  irrigate  said 
lands  each  year  thereafter,  except  when  pre- 
vented by  tbe  wrongful  acts  of  the  prior  par- 
ties to  this  suit,  as  hereinafter  stated;  *  *  * 
that  commencing  with  the  year  1855,  and  con- 
tinuing for  each  year  thereafter,  except  the 
years  hereinafter  mentioned.  Intervener  and 
those  whom  he  represents,  either  peraonally 
or  by  their  grantors,  have  diverted  or  appro- 
priated from  said  river,  in  manner  aa  aforo- 
aald,  sufficient  water  to  Irrigate  said  land^ 
known  as  the  'Ephralm  North  Meadows'; 'and 
such  water  has  been  app^'oprlated  and  taken 
from  said  river  in  manner  ae  aforesaid,  conk- 
meoclng  on  or  about  the  1st  day  of  May  each 
year,  aud  contlnubig  until  tbe  10th  day  of 
July  of  each  year,"  etc  It  sufflcleutly  appears 
from  tbe  complaint  that  all  the  matters  and 
things  set  forth  In  the  complaint  are  of  a  gen- 
eral or  common  Interest  to  the  said  intervener 
and  the  100  persons  be  represents,  and  to  each 
and  all  of  said  parties;  and  that  said  parties 
own  an  undivided  Interest  in  the  said  dltcb  In 
conmion;  and  that  they  came  Into  the  rightful 
possession  of  the  said  lands  hi  tbe  asx>^ee&te 
known  as  the  'Ephralm  North  Meadows,'  con- 
sisting of  about  1,200  acres  of  land,  and  ap* 
fN*oprlated  tbe  water  f<x>m  said  stream  to  Ir- 
rigate said  land*  etc.  The  petition  shows  with 
reasonable  cleamev.  although  not  with  that 
unerring  certainty  that  is  desirable,  that  said 
Intervener  and  those  he  represents  have  a  com- 
mon or  general  loterest  in  tbe  question  In- 
volved In  the  action,  and  that  tbe  number  of 
persons  who  would  be  joined  as  Interveners  is 
so  large  that  It  would  be  Impracticable  to  bring 
than  oU  before  the  court.  The  petition  seems 
to  cover  both  provisions  of  tbe  statute.  We 
are  of  the  opinion  that  tbe  court  erred  In  sus- 
taining the  several  demurrers,  and  In  dlsml»' 
sing  the  complabit  In  Intervention.  The  judg- 
ment, order,  and  decree  of  tbe  court  below  ti 
set  aside,  with  costs,  and  the  cause  la  re- 
manded for  ftirther  proceedings. 

ZANE,  O.      and  BllBTCH*  J.,  concob 


ESLINGER  V.  PRATT. 
(Supreme  Court  of  Utah.    Oct.  13,  ISOQ.) 
Balt  Lake  Citt  — Cnier  of  Folios  —  Powbk  to 

SCSPRND  OPFICBItB— RlOifT  OP  APPBAI.. 

1.  Tbe  Diaintltr  and  respondeat  was  sergeairt 
In  the  police  force  of  Salt  Lake  City,  nnil  was 
dismissed  by  tbe  defeDdant.  aa  chief  of  police, 
for  a  violation  of  the  ruW  promulfrnted  by  said 
chief  and  for  lasabordinadon,  A  report  of  said 
dismissal  was  duly  made  to  the  board  of  police 
and  fire  commissioners,  who  alQrmed  the  action 
of  the  chief  by  a  refusal  to  reinstate  the  plain- 
tiff. The  defendant  bad  promulf^ated  rules  for 
the  regulation  of  his  departmeot,  under  auttior- 
ity  conferred  upon  him  by  seotion  10  of  the  Ses- 
Bion  Laws  of  1896  (pHfte  223).  The  hoard  did 
not  adopt  rales  which  the  said  sectien  10  eoRfer- 
Nd  the  powtf  npon  then  to  adopts  but  were 
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«]iiall7  divided  as  to  what,  If  anj,  rnlei  ahoold 
be  adopted.  Had  that,  in  the  absence  of  any 
rules,  promulgated  by  the  board,  to  limit  the 
anthoritr  of  ^e  chief  of  police  to  make  mlei, 
the  latter  wai  authorized  to  make  and  enforce 
the  regnlatioQfl  which  the  law  empowered  bim 
to  make;  that  in  the  f<riIowins  claneefl  of  aec- 
tion  10:  "It  shall  be  thdr  [the  chief  of  police 
and  chief  engineer]  duty  to  make  and  enforce 
rule*  and  regnlatioiM  to  secure  discipliae  in 
th^  reapecUve  department!.  Ther  shall  hare 
power.  Under  such  roles  as  the  board  may  estab- 
lisb,  to  suspend  without  pay,  flue  not  to  exceed 
ten  dollars,  or  dismiss  any  sabordinate,"— the 
word  "under"  means  "subject  to";  and  that  the 
intention  of  the  legislature  was  to  grant  the 
power  to  the  chiefs  to  suspend,  etc.,  but  to  give 
the  board  the  authority  to  limit  or  qualify  the 
power,  and,  since  the  board  had  failed  to  exer- 
cise this  power  under  the  aathorlQr  of  the  law, 
the  regulations  of  the  chiefs  must  preTail,  and 
the  duty  of  seeing  that  the  employes  faithfully 
discharged  their  duties,  as  be  was  required  to 
do  under  section  8  of  the  same  law  (page  222), 
Justified  him,  subject  to  the  approval  of  the 
board  by  a  failure  to  reinstate,  in  the  dismissal 
of  the  plaintifiE.  This  construction  is  reinforced 
by  the  use  of  the  word  "may,"  a  word  here  used 
ondoubtedly  In  a  primary  or  permisslTe  sense. 

2.  The  right  of  appeal  is  guarantied  onder  sec- 
tion SUiM,  Comp.  Laws  1888. 

(Syllabus  hf  the  OoorL) 

Appeal  from  district  court,  Silt  Lake  county; 
John  A.  Street,  Judge. 

Petitk>D  by  J.  N.  Eslinger  against  Arthur 
Pratt,  chief  of  poUce  of  the  city  of  Salt  Lake, 
and  otiiens,  for  mandamus  to  compel  bla  rein- 
statement as  police  sergeant  From  a  judg* 
ment  issuing  the  writ,  and  awarding  plaintiff 
ooetB,  defendant  Pratt  appeals.  BeToaed. 

wnUama,  Van  Oott  &  SuttaerlaDd,  for  appel- 
lant Brown,  Headmon  A  Klnf  ,  tat  raBpond- 
•nt 

MINER,  J.  The  re^ndent  filed  an  afflda- 
Tlt  In  the  court  below  to  obtain  an  altematlTe 
writ  of  mandate.  It  appeaia  from  the  affida- 
vit that  on  May  9,  1896,  the  respondent  was 
a  policeman  and  sergeant  at  police  of  Salt 
Lake  City;  that  the  board  of  police  and  fire 
commissioners  of  Salt  Lake  01^  was  duly  ap- 
pointed  and  oi^anlzed  under  the  act  of  the  leg- 
Mature  approved  Mardi  SO,  1896;  that  sakl 
board  have  not  formulated,  adopted,  ot  pro- 
mulcted  any  rules  or  regulations,  as  provided 
by  section  10  of  said  act,  under  which  the  chief 
of  police  could  lawfully  act,  and  that  no  such 
rules  are  In  force;  that  Arthur  Pratt  was  on 
the  9th  day  of  May,  1896,  and  for  a  long  time 
prior  thereto  had  been,  chief  of  police;  that, 
while  respondent  was  acting  as  policeman,  on 
said  9th  day  of  May,  1806.  the  said  Arthur 
Pratt,  chief  of  police,  without  filing  any  chaises 
against  the  respondent,  assumed  to  dismiss  the 
respondent  from  said  office  of  policeman  and 
s^eant  of  police,  and  refused  to  permit  him 
to  exercise  his  duties  as  such,  although  he  has 
repeatedly  applied  to  be  reinstated  to  his  posi- 
tion; that  respondent  has  made  application  to 
the  board,  at  its  r^nlar  session,  to  be  restored, 
and  the  board  has  refused  to  grant  bis  request; 
that  mid  chief  of  police  did  not  at  the  time,  nor 


I  since  his  dismissal,  file  any  charges  against  re- 
qmndent;  that  said  dismissal,  and  the  refmal 
I  of  the  chief  of  police  and  said  board  to  re- 
store him,  were  unlawful,— and  prays  for  an  al- 
ternative writ  of  mandate  requiring  said  chief 
ot  pcAUx  and  board  to  restore  him  to  his  <^ce. 
Hie  board  of  police  and  flrs  oonmiia^nera  at 
Salt  Lake  City  answered,  admitting  the  facts 
stated  as  true,  but  alleged:  That  the  chiet  at 
I  police,  at  the  next  regular  meeting  of  said  board 
after  rei^ndrats  dismissal,  reported  In  writ- 
ing to  the  board  his  reasons  for  such  dismissal 
as  follows:  "For  wtllfully  violating  the  In- 
doaed  written  coders,  tor  ostng  disrespectful  lan- 
guage to  the  chief  of  police,  and  gross  Insubor- 
dination." (The  written  orders  and  mlea  are 
set  out  as  hereinafter  stated  in  the  answer  at 
the  chief  of  police.)  That  the  board  have  been 
and  are  equally  divided  In  members  and  opin- 
ion upon  the  construction  and  interpretation  ot 
said  law,  and  for  that  reason  have  failed  and 
neglected  to  formulate  and  promulgate  roles 
and  regulations,  undar  sectkrn  10  of  said  law, 
to  govern  punishments  th^under  by  the  chief 
of  police.  Appellant  Arthur  Pratt  as  chief  of 
police,  filed  his  demurrer  to  the  affidavit  and 
writ  alleging  that  they  do  not  state  facte  soffl- 
clent  to  constitute  a  cause  of  action  or  to  afford 
any  relief.  Arthur  Pratt,  chief  of  police,  to- 
gether with  Frank  W.  Jennings  and  Louts 
Cohn,  two  of  said  board,  answered:  Denying 
that  any  rules  should  be  adopted  by  said  board 
before  said  chief  of  police  can  lawfully  act  in 
dismissing,  fining,  or  suspeniUng.  Haat  said 
plaintiff  at  said  time  was  dismissed  by  said 
chief  for  gross  Insubordlnatioa,  for  disespect  to 
said  chi^.  and  fbr  viola  ting  the  rules  <tf  said 
departmoit  That  at  the  next  i^nlar  meet- 
ing of  said  board  the  chief  of  police  reported 
to  the  board  his  reasons  for  such  dismissal  in 
lau^uage  blowing:  "Salt  lAke  City.  May  9, 
1896.  To  the  Hon.  Police  and  Fire  Oommto- 
■kmers — Gentlemen:  I  have  Cbls  day  dismte- 
ed  from  the  police  department  Sorgeant  J.  N. 
Bslinga.  He  was  dismissed  for  tiie  ftdlowing 
reasons:  For  wUlfully  violating  the  Incloeed 
written  orders,  for  using  disrespectful  langu^ 
to  the  chief  of  police,  and  gross  insubordination. 
Arthur  Pratt  Chief  of  Police."  "Salt  Lake  Qty, 
May  6,  189&  Special  Ord^  ftir  May  8th  and 
9th,  1896.  Fhst  reUef  will  report  for  duty  at 
6  o'clock  p.  m..  and  remain  until  further  ar- 
dered.  Second  r^l^  will  report  for  duty  at  10 
o'clock  a.  m.,  and  remain  until  further  ordered. 
Third  relief  will  report  for  duty  at  6  o'clock  p. 
I  m.,  and  remain  until  further  radered.  Arthur 
I  Pratt  Chief  of  Police."  That  said  commimica- 
I  tion  was  filed,  and  said  plaintiff  appealed  to 
I  the  board  for  reinstatement  but  Htid  board, 
I  before  the  commencement  of  this  action,  re- 
j  fused  to  reinstate  said  plaintiff  for  the  reasons 
aforesaid,  and  refused  to  disturb  the  action  of 
,  the  said  chief.  That  on  and  prior  to  May  9, 
I  1890,  tliere  were  made  1^  said  chief,  and  la 
I  force  in  said  police  department  rules  providing 
that  any  act  of  insubordinaticai,  or  any  disre- 
I  unct  to  a  •upecior  ofiioK^  «r  Tlolaaon  of  any 
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of  the  ralee  of  the  said  department  wouM  be  | 
punished  hy  dlsmtssaL    That  on  May  9,  1S96,  | 
plaiatlff  was  guilty  of  acts  of  Insubordhiatloii 
In  willfully  refusing  to  remain  for  duty  with  | 
nid  third  relief  untU  further  ordered,  and 
guilty  of  disrespect  to  said  chief  In  Imputing  to  | 
htm  imppnpBT  and  dishonorable  conduct,  and  | 
gunty  of  neglect  ot  duty  In  abandonhig  said  • 
third  relief,  and  leaving  bis  men  and  quitting  j 
said  department  without  [>ermlsBion,  and  the  I 
plaintiff  was  dismissed  for  said  acts.  That 
said  board  have  not  adopted  any  rules  regulat- 
ing or  limiting  the  power  of  the  chief  to  sus- 
pend, fine,  or  dismiss,  and  the  board  Is  equally 
divided  as  to  what,  if  any,  rules  should  be 
adopted.   The  court  below  found  that  the  dis- 
missal of  the  plaintiff  by  the  chief  of  police  was 
unlawful,  and  ordered  that  the  writ  of  mandate 
tasne  as  prayed  tar,  and  that  the  plaintiff  have 
judgment  against  the  defendant  tor  costB. 
From  this  ordw  and  Judgment  the  defendant 
Arthur  Pratt,  chief  of  police,  appeals. 

The  principal  question  involved  in  this  ap- 
peal is  whether  the  appellant,  Arthur  Pratt, 
as  chief  of  police,  bad  power  to  dismiss  the 
respondent,  when  the  board  of  Qre  and  police 
commissioners  had  not  adopted  any  rules  of 
their  own,  and  whether  such  dismissal  was 
lawful  under  the  rules  adopted  by  the  chief 
of  police.  Section  10,  c.  73,  p.  222,  Sess. 
Iaws  1896;  provides  that  "the  chief  of  po- 
lice shall  be  the  executive  officer  of  the  po- 
lice department;  the  chief  engineer  shall  be 
the  executive  officer  of  the  fire  department; 
and  it  shall  be  the  duty  of  each  to  see  that 
the  laws,  orders,  rules,  and  regulations,  con- 
cerning his  department  are  carrted  Into  ef- 
fect •  •  •  It  shall  be  their  duty  to  make 
and  enforce  rolea  and  regulations  to  secure 
discipline  In  their  departments  respectively. 
They  shall  have  power,  under  such  rules  as 
the  board  may  establish,  to  suspend  without 
pay,  flue  not  to  exceed  $10.00,  or  dismiss  any 
8ub<HTUnate  officer,  member  or  employ^  of 
their  respective  departments,  but  they  shall 
forthwith  r^ort  in  writing  the  reasons  for 
such  action  to  the  l>oard  hereby  created,  by 
whom  said  fine  may  be  remitted,  or  by  whom 
said  subordinate  officer,  member  or  employd 
may  be  reinstated  by  a  vote  of  three  mem- 
bers, and  the  action  of  said  chief  of  either  de- 
partment In  suspending,  fining  or  dismissing 
any  subordinate  officer,  member  or  employ^ 
unless  reversed  or  modified  by  said  board, 
and  any  action  of  the  board  thereon  shall  be 
final  and  conclusive,  and  shall  not  be  re- 
viewed or  called  In  question  before  any 
court"  It  will  be  noticed  that  the  statute 
provides  that  It  Is  the  duty  of  the  chief  to 
make  and  enforce  rules  and  regulations  to 
secure  discipline  In  his  department  It  apr 
pears  from  the  answer  that.  In  accordance 
with  and  in  obedience  to  the  stattute,  the  clilef 
of  police  made  rules,  which  were  In  force  la 
the  police  department  May  0, 1806,  providing 
that  any  act  of  insubordination,  or  any  dis- 
respect to  a  superior  officer,  or  neglect  of 


duty,  or  violation  of  any  roles  of  duty  of 
the  department,  would  be  punishable  with 
dismissal.  It  also  ai^tears  from  the  answer 
that  the  plaintiff,  on  the  9th  day  of  May, 
1806,  was  guilty  of  Insubordination,  disre- 
spect, dishonorable  conduct,  and  neglect  of 
duty  In  violating  the  rules,  for  which  he  was 
dismissed,  and  the  reasons  for  such  dismis- 
sal were  reported  in  writing  to  the  board; 
that  plaintiff  a^^ealed  to  the  board  for  re- 
instatement, and  such  board,  before  the  com- 
mencement of  this  action,  refused  to  rein- 
state the  E^lntlff,  for  the  reasons  given,  and 
refused  to  disturb  the  action  of  the  chief. 
The  statute  gave  the  chief  power,  and  made 
It  his  duty,  to  make  and  enforce  rules  and 
regulations  to  secure  discipline  In  his  de- 
partment The  chief  made  such  rules  with< 
out  objection  from  the  board,  and  the  plali^ 
tiff  violated  such  rules.  The  statute  pro- 
vides that  It  is  the  "duty"  of  the  chief  to 
see  that  the  laws,  orders,  rules,  and  regula- 
tions concerning  his  department  are  car- 
ried into  effect  The  only  method  and  man- 
ner of  enforcing  laws  and  rules  by  the  chief, 
pointed  out  by  the  statute,  Is  by  dismissal, 
suspension,  or  fine.  It  Is  difficult  to  see  how 
discipline  and  good  government  In  the  de- 
partments could  be  enforced,  and  the  stat- 
ute carried  into  effect,  without  the  infliction 
of  the  punishment  provided  by  the  rule. 
The  board,  having  adopted  no  rules  of  Its 
own,  refused  to  reinstate  the  plaintiff  on  his 
application,  and  refused  to  disturb  the  ac- 
tion of  the  chief,  thereby  affirming  the  order 
of  removal,  and  the  rule  under  which  the 
removal  was  made,  as  well  as  the  act  of  re- 
moval, and  the  power  of  the  chief  to  remove. 
The  board  never  made  any  rule  defining  or 
limiting  the  powers  ot  the  chief,  except  by 
their  acts  in  affirming  whait  was  done  by  re* 
fusing  to  reverse  or  modify  the  order  and 
reinstate  the  plaintiff.  By  the  provisions  of 
the  statute  it  was  made  the  "duty"  of  the 
chief  to  make  rules  and  regulations  for  the 
express  purpose  of  securing  discipline  in  bis 
department,  and,  when  made.  It  was  equal- 
ly his  duty,  under  the  statute,  to  enforce 
such  rules.  In  order  that  discipline  should  be 
maintained,  and  the  department  made  effi- 
cient, for  the  purpose  for  which  bt  was  or- 
ganized. The  fact  that  the  board  had  not 
adopted  rules  of  its  own,  and  was  unable  to 
do  so,  rendered  It  still  more  necessary  and 
prc^r  that  the  chief  should  make  rules,  and 
enforce  them,  in  order  to  preserve  the  nec- 
essary and  proper  discipline  In  the  depart- 
ment, and  police  protection  to  the  city,  len- 
der the  rules  made  it  was  competent  for  the 
chief  to  remove  the  plaintiff  for  the  violation 
of  them  and  his  neglect  of  official  duty,  as 
reported  to  the  board,  and  it  was  competent 
for  the  t>oard  to  reinstate  the  officer  and  re- 
verse the  order  of  dismissal,  or  to  affirm  It 
The  board  refused  to  reverse  or  modify  the 
order  of  removal  for  the  reasons  given,  or  to 
reinstate  the  pUUntlfl^  and  refused  to  dlstork 
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the  action  of  t^e  cbfef.  So  far  as  the  boanl 
could  do,  tbey  affirmed  by  their  ofllola]  acta 
all  that  waa  done  by  the  chief,  and  recog^ 
nized  talB  authority  to  do  what  was  done, 
aDd  thereby  recognized  and  atUnned  the  nilee 
adopted  1^  the  chief  ai  nilea  of  the  depart- 
ment. 

But  It  Is  contended  by  the  respondent  that. 
In  the  absence  of  rules  actually  adopted  by 
the  board,  the  appellant  had  no  power  to  dis- 
miss; In  other  words,  that  the  power  to 
suspend,  fine,  or  dismiss  comes  from  the 
rules  the  board  may  adopt  and  not  from  the 
stttutes,  nor  from  the  rules  adopted  by  the 
c6lef.  The  particular  provision  In  the  stat- 
ute foUowlDf!  that  Just  referred  to  reads  as 
follows:  "The  chiefs  shall  hare  power,  under 
such  rules  as  the  board  may  eetabllsh,  to 
raspeud  without  pay,  fine  not  to  exceed  t4>n 
dollars,  or  dismiss  any  subordinate  officer, 
member  or  employ^  of  their  respective  de- 
partments." What  coustmctlon  should  the 
words  'imder  such  rules  as  the  board  may 
establish"  hare?  The  word  "under"  means 
"subject  to.'*  27  Am.  ft  EJng.  Enc.  Law,  p. 
423.  With  this  interpretation  the  clause 
would  read,  "They  [the  chiefs]  shall  have 
power,  subject  to  such  mles  as  the  board 
may  establish,  to  suspend,"  etc.  This  read- 
ing presumes  that  "under"  Is  used  in  the 
sense  of  "subject  to,"  and.  If  correct,  shows 
the  lefrlslatnre  to  hare  Intended  to  grant  the 
power  to  the  chiefs  to  suspend,  etc.,  but  to 
give  the  board  the  power  to  limit  or  qualify 
the  power;  so  that  the  lefclslature.  In  using 
the  words  of  the  statute,  has  granted  a  pres- 
ent power  to  the  chiefs  to  suspend,  fine,  and 
dismiss,  but  has  given  such  power  subject  to 
the  roles  that  may  be  established  by  the  board. 
The  word  "may,"  as  used  In  this  section,  ts 
doubtless  used  In  a  primary  or  permissive 
sense.  Suth.  St  Const  p.  51)2.  S  4fi2;  Thomp- 
son V.  Carroll,  22  How.  434;  Miner  t.  Bank, 
1  Pet  64;  2  Comp.  Laws.  S  2996.  It  Is  only 
reasonable,  when  the  legislature  has  granted 
the  power,  to  say  that  the  power  e^sts.  sub- 
ject to  be  qualified  or  limited  by  the  board,  and 
then  such  conatmctlon  would  harmonize  the 
entire  section.  When  the  legislature  used  the 
language,  "It  shall  be  their  duty  to  make  and 
enforce  rules,"  etc.,  "They  shall  have  power 
under,"  etc.,  It  must  have  intended  to  make 
it  the  duty  of  the  chiefs  to  make  and  enforce 
rules,  and  have  power  to  suspend,  fine,  or  dis- 
miss; bnt,  as  the  chief  might  abuse  the  power, 
the  authority  was  reserved  to  the  board  to 
make  other  rules,  so  as  to  control,  disarm, 
modify,  or  qualify  any  abuse  of  power  that 
might  be  exercised  or  assumed,  either  by  rule 
or  art  of  the  chief. 

Judgment  was  rendered  against  the  appel- 
lant, and  for  costs  In  the  court  below.  Under 
section  3034,  Comp.  I^ws  1888,  he  Is  entitled 
to  appeal.  Hayne.  New  Trials*  &  App.  §  2.S. 
The  Judgment  and  decree  of  the  court  below 
iH  set  aside  and  reversed,  with  costs,  and  the 
writ  of  mandate  prayed  for  Is  denied. 


ICcDONALD  et  al.  r.  OBEAT  NOSTHSBK 
BT.  CO. 

(Bnpreme  Gonrt  of  Idaho.  Nov.  10,  180>L) 
AviMAi.<  Kii.i.Kii  ns  Track. 
Where  plaintlfFB,  withont  the  knowledge  or 
consent  of  defendaDt,  entered  apon  its  right  of 
way,  for  the  poriHise  of  catting  and  haaling  ties 
and  timber  from  the  adjoining  lands,  and,  while 
•o  engaged,  tumpd  their  horses  loose  upon  audi 
rlglit  of  way,  for  the  pirrpose  of  grasing  and  ws>- 
ter.  leaving  a  man  to  watch  and  care  for  said 
horses,  and  keep  them  from  straying  npoo  th* 
railroad  track  of  defendant  (said  right  of  waj 
bring  abont  200  feet  in  width),  and,  snch  at- 
tendant having  abandoned  the  eare  of  mU 
horses,  they  strared  upon  the  trade  of  defeoA* 
ant,  and  were  killed  by  a  passlog  train,  withoat 
fault  or  want  of  ordinary  care  by  the  emplojAs 
of  defendant,  hM,  that  plaintiffs  were  guilty  of 
contributory  neglliienee,  and  were  aot  entltM 
to  reonver  from  defendant  for  the  lass  of  aaA 
animals. 

(byilabos      the  Court) 

Appeal  tnm  district  court,  Kootenai  county; 
Alex  Maybew,  Judge. 

Actloa  hcf  Maiy  Add  Md^ooald  and  MaleolB 
Md)oiiald  against  tbe  Great  Northem  Ballwaj 
Company..  Jodjonent  lor  pbUntUBs.  D^and- 
ftnt  appeals.  Reversed. 

Jay  EL  Adams  and  B.  B.  McFarland,  for  ap- 
pellant   Charles  L.  Heltmau,  for  reapondents. 

HUSTON,  J.  The  record  In  this  case  de- 
velops but  little  conflict  In  the  evidence.  The 
facts  are  substantially  as  follows:  Tbe  plaln- 
tlfiF,  by  her  agents  and  employ^  was  engaged 
In  cutting  ties  and  other  timber  upon  the  land 
adjoining  the  right  of  way  of  defendant  which, 
at  the  point  where  the  accident  which  Is  the 
basis  of  this  action  occurred,  was  through  laud 
heavily  timbered  upon  both  sides  of  the  riglit 
of  way.  The  land  was  cleared  upon  both  aidea 
of  tbe  track  the  width  of  the  right  of  way,  and, 
where  the  timber  had  been  cleared  off,  there 
was  a  growth  of  grass  and  willows.  A  small 
stream  crossed  the  trat*,  which  stream  waa 
bridged.  The  plaintiff,  by  her  agents  and  ena- 
ploy^  was,  as  before  stated,  engaged  In  tbe 
cutting  and  hauling  of  ties  and  other  timber 
from  tbe  lands  adjoining  tbe  right  of  way  of 
defendant,  and,  in  the  pursuance  of  this  busi- 
ness, had  erected  a  cabin,  or  "aimck,"  as  it  is 
termed  In  the  evidence,  for  their  accommoda- 
tion and  coQvenience,  upon  the  right  of  way  of 
defendant,  and  near  the  track  of  Ita  railway. 
It  does  not  appear  that  such  occupancy  was  bgr 
or  with  the  knowledge  or  consent  of  defendant. 
It  was  taken  by  plulntiff  on  account  of  the  con- 
venience of  feed  and  water  for  stock,  to  wit, 
the  horses  plaintiff  was  using  In  the  busbieas 
In  which  she  was  engaged;  the  grass  and  wa- 
ter upon  the  right  of  way  of  defendant  being 
the  only  available  grass  and  water  in  the  im- 
mediate vicinity.  It  was  customary,  as  aiqiears 
from  the  evidence,  to  keep  the  horses  tied  up 
when  not  In  use,  or,  when  they  were  turned 
loose,  a  man  was  detailed  to  watch  and  look 
after  them,  and  keep  them  from  the  railroad 
track.   On  the  23d  day  of  Jnne,  18U5,  said 
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horses  were  by  an  enipl(^€  of  plaintiff  turned 
loose  upon  the  right  of  way  of  defendant,  tor  the 
porpoae  of  grazing  and  watering;  and  one  An- 
derson, an  employ^  of  plaintiff,  was  dei>nted  to 
watch  and  look  after  them,  and  ke^  them  from 
the  railroad  track.  While  so  engaged,  be  was 
called  to  dinner  or  supper,  at  the  cabin  or 
sbacdc;  and,  as  he  states,  believing  that  no 
train  was  due  at  that  point  at  that  time,  he 
left  the  horses,  and  repaired  to  the  cabin  for 
his  meal,  and,  while  he  was  thus  absent,  the 
horses  strayed  upon  the  railroad  track,  and 
were  strnck  by  a  passing  freight  trahi. 

There  are  29  errors  assigned  by  appellant  In 
Its  brief.  We  shall  only  consider  sncta  of  them 
aa  we  deem  essential  to  the  decision  of  the  case. 

The  first  error  assigned  Is  irregularity  of  the 
jury,  in  that  they  reached  their  verdict  by  a 
resort  to  the  determination  of  chance.  While 
the  tacts  disclosed  by  the  record  do  not  bring 
this  case  strictly  within  the  letter  of  the  de- 
cision in  the  case  of  Flood  t.  McClure  (Idaho) 
32  Pac  254,  we  think  It  Is  clearly  within  the 
qplrlt  of  that  decision.  Courts  should  at  all 
times  discountenance  and  disapprore  the  resort- 
Ipg  to  any  such  Insidious  means  of  reaching  a 
verdict  It  Is  demoraUzlng  in  its  tendoictea, 
abd  Is  calculated  to  bring  tbe  adndntatratkm  ct 
Justice  Into  disrepute. 

The  second  asalgnment  ot  error  la  covered  by 
the  first 

Aa  to  the  third  and  fourth  assbuunents  of  er^ 
ror,  which  are  In  reference  to  the  ruling  of  the 
court  upon  the  admlBSlon  of  testimony,  we  think 
tbey  are  not  well  taken.  These  questiouB  were 
tai  reference  to  the  value  of  the  hones,  and,  we 
think,  ware  proper. 

Aa  to  the  fifth  asBlgmnent  of  error,  as  the 
Question  ai^wais  In  appellant's  brief,  we  see  no 
error;  but  an  ezaminatkm  of  the  record  dis- 
closes the  answer  to  the  question,  which,  we 
ttilnk,  was  Improper  to  be  admitted  as  evidence, 
In  tliat  it  la  entirely  the  statement  of  what  other 
parties  told  the  witness  in  regard  to  the  nm- 
nlng  of  trains  upon  the  railroad,  but  we  think 
tbia  shcndd  have  becm  reacted  by  a  motbm  to 
■trite  out  the  answer. 

The  sixth  assignment  Is  to  the  overruling  by 
the  court  of  appellant's  objection  to  a  question 
propounded  to  a  witness  on  behalf  of  plaintiff, 
which  called  for  a  statement  made  by  parties, 
strangers  to  the  record.  This  ruling,  we 
think,  was  erroDeouB. 

We  see  no  error  in  the  seventh  assignment 
nor  In  the  eighth  and  ninth  assignments. 

We  have  carefully  examined  the  instmctlona 
the  giving  and  refuaal  of  which  are  alleged  to 
be  erroneous;  and  while  we  flilnlt  the  dis- 
trict court  fell  into  the  altogether  too  prevalent 
eiTor  with  trial  courts,  of  giving  any  tnstruc- 
tkm  which  correctly  states  a  lurlnclple  of  law, 
without  r^rd  to  whetbw  It  la  warranted  by 
the  evidence  or  not,  still  we  believe,  as  a  whole, 
the  Instmctlone  given  correctly  stated  t3ie  law 
at  the  case.  The  rice  of  the  whole  bnslnen  la 
fiound  In  the  fact  palpe^ly  aiiparent  frinn 
tbe  record,  that  the  Jury,  In  arriving  at  their 
wOUii,  gavs  bat  UtOe  heed  either  to  the  hn 


BtructlonB  of  the  court  or  to  the  erldenee.  On 
the  contrary,  tb^  seem  to  have  been  goveraed 
and  contPoDed  by  a  seuthnent  too  frequently 
evidenced  by  the  verdicts  of  trial  Juries  In  this 
country,  to  wit  that  corporations,  especially 
railroad  corporations,  have  no  rights  which 
Juries  are  bound  to  respect  Thtok  as  we  may 
of  the  policy  of  the  law  which  Invests  corpora- 
tions with  vast  and  multitudinous  rights,  pow- 
ers, and  privll^B,  so  long  as  they  exist 
virtue  of  law  they  are  entitled  to  the  protec- 
tion of  the  law;  and  their  rights  under  the 
law  are  not  to  be  measured  by  the  sentiment 
or  prejudice  which  may,  for  the  time  being,  be 
dominant  In  the  community.  While  all  cor- 
porations are,  and,  of  right,  should  be,  heM 
to  a  strict  accountability  In  the  exercise  and 
enjoyment  of  their  corporate  rights  under  the 
law,  their  right  to  full  protection  therein  from 
the  law  must  not  be  overiooked  or  abrogated. 

The  record  In  this  case  shows  as  palpable  a 
case  of  contributory  n^llgence  on  the  part  of 
the  plaintiff  as  can  be  readily  imagined.  The 
plaintiff,  without  leave  from  defendant,  went 
upon  Its  right  of  way,  erected  her  cabin  there, 
and  engaged  hi  the  occupation  of  cutting  and 
hauling  ties  and  other  timber  from  the  adjoin- 
ing lands.  She  was  a  trespasser.  That  she 
recognized  the  risks  and  perils  Incident  to  her 
tmanthorlzed  and  Illegal  act  Is  shown  by  the 
fact  that  when  the  horses  were  not  tied  op,  but 
were  allowed  to  go  loose,  for  tbe  purpose  oC 
graahig  and  water,  which  could  only  be  had 
on  defendant's  right  of  way,  a  man  was  al- 
ways set  to  watch  them,  and  keep  them  from 
straying  upon  the  railroad  track;  and  It  was 
to  the  neglect  and  carelessness  of  this  man,  and 
not  to  any  want  of  ordlnaiy  care  on  the  part 
of  the  defendant,  that  the  accident  Is  attrfba- 
table. 

We  have  examined  the  cases  cited  xe- 
jESwndent  They  are  not  In  iwlnt  This  Is  not 
a  case  where  the  animals  were  rightful^  op- 
on  the  public  domain,  and  casually  strayed 
npcHi  the  railroad  track.  The  doctrine  that 
cattle  are  free  commoners  cuts  no  figure  In 
this  caae.  The  plaintiff  voluntarily  took  the 
animate  upon  the  ri^t  of  way  of  defendant 
and  knowingly  submitted  them  to  an  the  chan- 
ces and  perils  incident  to  her  act  We  think 
ttie  evidence  clearly  shows  tbe  exerdse  of  all 
the  care  that  the  circumstances  required  or 
made  obllgatoiy  upon  defiant.  Tble  class 
of  cases  Is  extremely  ntunerous,  and,  while 
the  ^dslons  therein  are  somewhat  variant, 
we  have  been  able  to  find  ncme  which  would 
support  us  In  affirming  the  Jndgmeut  In  this 
case,  as  shown  by  the  record.  "A  man  who 
willingly  abandons  his  property  to  destruction, 
or  purposely  exposes  It  to  known  danger,  has 
no  right  either  in  law  or  morals,  to  Invoke  the 
assistance  of  courts  of  Justice  to  secure  pay  for 
If  Welly  V.  Balhxiad  Co.,  105  lud.  55.  4 
B.  410,  dted  hi  Aailroad  Go.  v.  Woodward 
(Ind.  Sup.)  13  N.  B.  260.  IQ  the  last  case 
dted,  the  court  say:  "To  habitually  turn  ani- 
mals loose  upon  a  railroad  tnu^  or  right  ot 
way  li;  however,  something  mors  than  con- 
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trUmtoty  Desllgence.  E-wA  conduct  ertnceB  a 
dispostUm  to  abandon  tbe  animals  to  the  haz- 
ard ot  certain  and  Inerltatile  destnictl<Ht,  soon- 
er or  later." 

Tbe  right  o£  way  of  defendant  ran  tfaroogb 
dense  timber.  Tbe  onlj  clearing  was  along 
the  railroad  track,  to  tbe  limits  of  the  right  of 
way.  about  1900  feet  In  width.  The  plaintiff 
took  her  horses  upon  the  right  of  way,  and 
there  left  Ihemu  It  was  not  a  case  of  stray- 
ing from  the  public  dom^  or  the  premises  of 
plaintiff.  It  was  coortlng  tbe  destmctlon  of 
the  animals.  We  think  the  ^strict  court 
would  hare  been  justified  In  granting  tbe  mo- 
tion of  defendant  for  a  nonsuit.  The  Jodgmoit 
of  tbe  district  court  Is  reversed,  with  coats. 

MOBGAM,  a  X.  and  SULLIVAN,  J.,  con- 
cur. 


LUSE  T.  UNION  PAa  RT.  00. 
(Supreme  Court  of  Kansas.    Nov.  7,  1886.) 

CAitKieus—NBGLiOKN'CB  IN  Staktiho  Tra.is— Ap- 
PBAL— DSCHIOif— Practiob. 
1.  It  is  the  dat7  of  a  railroad  company  to  af- 
ford a  Bufficieat  time  to  passengers  to  alight  in 
safety  by  tbe  exercise  of  reasonable  care  and 
diligence  on  their  part,  and  it  is  negligence  on 
tbe  part  of  such  company  to  start  a  train  when 
those  operating  it  know,  or  by  due  diligence 
might  know,  that  a  passenger  Is  In  tbe  act  of 
alighting. 

'2.  I  III'  question  discussed  whetbn  judgment 
sliould  be  ordered  on  the  verdict,  or  the  cause 
reiimiided  for  a  ucn-  trial,  and  held  that  tbe  lat- 
ter Is  the  proper  course.  Martin,  O.  J.,  diraent* 
ing. 

(Syllabus  by  tbe  Court) 

Error  from  district  court.  Brawn  county;  J. 
F.  Thompson,  Judge. 

Action  by  Victoria  V.  Lose  against  the  Union 
^ciflc  Railway  Company.  From  a  Judgment 
tor  defendant,  plaintiff  brings  aror.  Reversed. 

On  AfHil  27,3891,  the  ^alntlfl  commenced  her 
action  against  tbe  defendant  to  recover  damages 
for  personal  Injuries  allied  to  have  been  sus- 
tained by  her  on  December  6,  1890,  at  Leona, 
Kan.,  In  ali^tlng  from  defendant's  train;  tbe 
principal  allegation  of  negligence  being  that  the 
train  was  started  before  she  had  time,  under 
tbe  cIrcuniBtancea,  to  get  off.  On  a  trial  at 
November  term.  18D1,  a  ve^ct  was  returned 
in  favor  of  tbe  plaintiff  for  93,250,  and  at  the 
same  time  tbe  Jury  answered  certain  particu- 
lar questions  of  fact,  those  in  any  way  i^earlng 
upon  the  question  of  negligence  of  either  pany 
beln?  08  follows,  to  wit:  Questions  submitted 
by  plaintiff:  "(2)  On  or  about  the  Cth  day  of 
December,  1890,  was  the  plulutlff  a  passenger 
in  defendant's  railway  train  from  St.  Joseph, 
Mo.,  to  Leona,  I^n.?  A.  Yes.  (8)  Did  she 
pay  fai-e  for  such  passage?  A.  Yea.  (4)  Did 
said  train  stop  at  tbe  platform  at  Leona  for 
the  purpose  of  enabling  tbe  passengers  to  alight 
therefrom?  A.  Yes.  (o)  As  soon  as  said  train 
stopped  at  said  station,  did  tlie  platotiff  arise 
and  attempt  to  leave  the  car)  A.  Yes.  (U) 
WoH  her  passage  obstru(.>ted  by  the  entry  and 


dqorture  of  passeogersl  A.  Tea.  (7)  Did 
she  leave  said  car  as  soon  as  she  reasonably 
could?  A.  Ves.  ^  If  b«  ptusage  from  said 
car  had  not  been  obstructed,  would  she  prob- 
ably' have  reacbed  tbe  d^wt  platform  before 
said  trahi  was  started?  A.  Yea."  "(10)  As 
she  was  coming  down  the  steps  from  tbe  car 
to  the  platform,  waa  said  train  started?  A. 
She  was  on  tbe  lower  step  of  tbe  car  wben 
starting.  (11)  In  consequence  of  tbe  starting 
of  said  tialn,  was  tbe  plaintiff  thrown  onto 
tbe  platform,  or  ffid  she  tall  onto  tbe  plat- 
form,  and  was  she  Injured  in  consetiuenoe  there- 
of? A.  She  was  thrown  and  ioJured.  (12) 
Did  tbe  plaintiff  use  reasonable  and  ordinarv 
care,  under  the  circumstances,  in  leaving  said 
car  and  reacbbig  tbe  station  platfonnV  A. 
Tea.  (13)  Waa  tbe  jdaintlff  guilty  of  ordinary 
negligence  In  leaving  said  car  or  reachins  said 
I^tfbnn  at  said  station?  A.  No.  (14)  Was 
tbe  defoidant  guilty  of  ordinary  n^Ugexice  in 
starting  said  train  before  the  plalnUff  bad 
time  to  alight  tliraefirom?  A.  Yea.  (15)  Did 
the  pi^lTifff  know  or  discover  said  train  had 
started  when  she  stepped  from  tbe  steps  of  the 
car  platform?  A.  She  did  not  (16)  When 
the  plaintiff  taU  on  said  station  platform,  how 
did  she  strike,— on  her  laxic  w  on  ber  side? 
A.  On  her  side.  (17)  Whm  die  1^  said  car 
and  fell  on  said  station  platform,  did  she  have 
her  child  in  her  aims?  A.  Yes.  (18)  Was 
she  hurt  by  ha  fUl,  and  bas  she  era  since 
suffered  pain  in  her  bad^  in  consequence  there- 
of? A.  Yes."  Questions  anbndtted  fay  de- 
fendant: "(1)  Did  not  the  train  stop  at  tbe 
station  tbe  usual  length  of  time  to  pemdt  pas- 
sengers to  get  off  and  on  the  train,  and  to  un- 
load tbe  baggage  and  ezi«ess  matter?  a. 
Yes.  (2)  Did  not  tbe  niece  of  plaintiff  allgbt 
from  tbe  train  without  difficulty?  A.  Yes. 
(3)  Was  not  the  plaintiff  prevented  from  get- 
ting off  tbe  train  promptly  by  a  nun  by  tbe 
name  of  Walters,  who  stood  in  front  of  ber, 
talking  to  some  person,  while  the  train  was 
stopping  at  Leona?  A.  Yes.  (4)  Abmit  bow 
fiir  bad  tbe  train  moved  at  tbe  time  tbe  plabi- 
tiff  stepped  from  It?  A.  Just  starting,  (o) 
At  the  time  the  plaintiff  stepped  from  tlie  train, 
did  she  not  have  her  six  weeks  old  baby  Id 
her  arms,  and  did  she  not  step  off  towards  tbe 
rear  of  the  car,  and  fall  on  her  side?  A.  St)e 
had  ber  six  weeks  old  hahy  in  ber  arms;  did 
not  step  towards  tbe  rear  of  the  car,  and  was 
tlmjwn  on  her  side."  "(7)  About  how  fast 
was  tbe  train  moving  at  the  time  plaintiff  st^ 
ped  from  It?  A.  Just  starting.  (8)  Did  phiio- 
tiff  walk  down  the  steps  ot  tbe  car,  with  b»- 
baby  in  her  arms,  after  tbe  train  waa  in  mo- 
tion, and  step  off  tbe  train,  and  towards  tbe 
back  of  it,  while  tbe  train  was  stiil  In  mo- 
tion, and  fall  upon  ber  side  on  tbe  platform? 
A.  She  did  not"  On  tbe  same  day  the  de- 
fendant filed  a  motion  for  Judgment  In  Its  fav- 
or upon  tbe  special  findings  of  the  Jury,  not- 
witbatanding  their  general  verdict,  and  also  a 
motion  for  a  new  trial.  The  followmg  Is  a 
copy  of  tbe  Journal  entry  disposing  of  said 
motions,  and  also  of  a  motion  filed  br  the 
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plaintiff  for  Judgment  In  Savor,  to  wit: 
"And  now,  on  this  4th  day  of  December,  1891, 
came  on  the  motion  of  tbe  defendant,  the 
Union  Padflc  Railway  Company,  for  judg- 
ment on  tbe  special  findings  of  tbe  Jury,  as  on  \ 
file  of  Morember  14,  IHHl,  which,  upon  argu- 
ment of  counsel  and  consideration  by  tbe  court. 
Is  sustained,  the  plaintiff  duly  excepting.  And 
also  came  on  the  motion  of  ttie  defendant,  the 
Union  Pacific  Railway  Company,  to  set  asRle 
the  verdict,  and  for  a  new  trial,  and  the  court 
is  of  the  opInl(m  that  the  general  verdict  In 
this  cause  is  not  sustained  by  sufficient  evi- 
dence, and  is  contrary  to  tbe  evidence;  but  In- 
asmuch as  the  motion  for  Judgment  on  tbe  spe- 
cial findings  haa  been  sustained,  and  for  that 
reason  only,  said  motion  for  a  new  trial  Is 
ovemiled,  to  which  ruling  of  the  court  the  de- 
fendant then  and  there  duly  excepted.  And 
thereupon,  on  the  same  day,  the  plaintiff  filed 
ber  motion  to  set  aside  said  Judgment,  as  on 
file  December  4.  1891,  which  coming  on  to  be 
heard,  and  being  argued  by  said  counsel,  is  by 
tbe  court  overruled,  tbe  plabtlff  duly  except- 
ing." Judgment  was  thereupon  rendered  In 
favor  of  the  defendant,  and  agahist  tbe  plain- 
tiff for  coeia. 

C  D.  Walker  and  A.  F.  Hartm,  for  plaintiff 
In  eitor.  A  L.  WUUamB,  N.  H.  Loomis,  and 
R.  W.  Blair,  ftv  defendant  In  error. 

MARTIN,  C.  J.  (after  stathig  the  facts).  1. 
Tbe  court  erred  in  sustaining  tbe  motion  of  tbe 
defendant  for  Judgment  In  Its  favor  upon  the 
flndlDgs  of  tbe  jiny,  notwithstanding  thedr  gen- 
eral verdict  The  findings  show  that  the  de- 
fendant was  guilty  of  ordinary  negligence  In 
•tarting  Its  train  before  the  plaintiff  had  time 
to  alight  tber^rom,  and  that  she  exerdsed  due 
care  in  attempting  to  leave  it,  and  In  stepping 
therefrom.  Just  as  it  was  stilting,  and  before 
she  had  knowledge  that  it  was  in  motion.  The 
care  of  her  babe,  and  the  entry  and  departure 
of  other  passengers,  retarded  ber  egress,  but 
the  Jury  must  have  found  that  she  was  not  at 
fault  for  the  delaj'S  occasioned  thereby.  It  Is 
the  duty  of  a  railroad  company  to  afford  a  suf- 
ficient time  to  pess^ogers  to  alight  In  safety  by 
the  exercise  of  reasonalde  care  and  diligence  on 
their  part  Railroad  Co.  v.  Hendricks*  Adm'r, 
20  Ind.  228;  Railroad  Co.  T.  Parmalee,  51  Ind. 
42;  RaUroad  Co.  v.  Kllgore,  32  Pa.  St  292; 
KeUer  v.  Raibwad  Co.,  27  Mtan.  178,  181,  6  N. 
W.  486,  487;  Rahroad  Co.  t.  Kendildi,  40 
Miss.  S74;  Straus  v.  Ralhxwd  Co.,  75  Mo.  185. 
Tbe  mere  &ct  that  the  train  stopped  the  usual 
length  of  time  Is  not  sufficient  to  show  negli- 
gence of  the  plaintiff,  nor  due  diligence  of  the 
defendant;  for  the  circumstances  may  have  re- 
quired a  longer  atop  <m  that  day  than  usual, 
and  It  was  a  question  for  the  Jury  to  dertermlne 
whether  the  stop  was  reasonably  sufficient  or 
not.  Tbe  rule  Is  well«8tated  by  Chief  Justice 
GUfiUan  hi  the  case  above  cited  from  27  Minn, 
and  6  N.  W.,  as  fellows:  "When  tbe  cars 
stop  at  a  passaiger's  place  of  destlnatifHi,  it  la 
his  duty  to  leave  the  car  without  nnnecemy 
T.46i>.no.9 — 49 


delay,  and  the  company's  to  give  him  a  reason- 
able of^rtunlty  to  do  so  with  safety.  The 
exact  length  of  time  to  be  given  must  depend 
very  largely  upon  circumstances.  •  •  •  It  cex- 
talnly  would  not  be  pennlsslble  for  them  to  be 
so  reclUees  of  the  Uvea  and  limbs  ot  passen- 
gers as  to  start  the  trains  when  they  know,  or 
with  reasonable  care  might  know,  that  passen- 
gers are  In  the  act  ot  alighting."  Tbe  defend- 
ant lays  much  stress  upon  question  3  submitted 
by  It,  and  answered  by  the  jury,  as  to  tbe  con- 
duct ot  Walters.  The  evidence  shows  that  Wal- 
ters was  a  passenger  whose  destinatltxi  was 
also  Leona;  and  although  this  fact  does  not 
appear  In  the  findings,  yet  the  answer  to  said 
question  3  Is  not  Inconsistent  with  tbe  answer 
to  question  6  submitted  by  the  plaintiff,  and 
Walters  was  perhaps  only  one  of  several  who 
obstructed  tbe  plaintiff's  way  and  contributed 
to  her  deitentlon.  The  defendant  cites  several 
cases  where  railroad  companies  have  been  ex- 
onerated from  liability  to  passengers  for  Inju* 
ries  occasioned  directly  I9  the  lnd^;>aident  act 
or  omission  of  a  third  perwm,  but  these  are 
manifestly  InaK>llcable. 

2.  The  only  other  question  in  the  case  Is 
whether  judgment  should  be  entered  in  fbvor 
of  tbe  plaintiff,  or  the  case  remanded  for  a  new 
trial.  The  writ^  Is  of  the  oplnicm  that  the 
proceedings  of  tbe  court  upcw  tbe  motion  for  a 
new  trial  were  oroneous,  and  should  be  dls- 
r^arded,  and  that  Judgment  should  be  entered 
for  tlie  plaintiff  up<n  the  general  verdict,  tbe 
same  being  in  accord  with  the  answers  ot  tha 
jury  to  the  particular  questions  oC  fact  We 
all  agree  that  a  defendant  may  file  a  motion  for 
a  fhvorable  judgment  on  tbe  findings  and  a 
motion  for  a  new  trial  at  tbe  same  time;  but 
as  both  cannot  be  granted,  tbe  writer  la  of  the 
<^inIon  that  the  allowance  of  either  ought  to 
operate  as  a  w*Ithdntwal  of  the  other,— at  least 
the  court  should  not  rule  upon  tbe  latter.  To 
sustain  tbe  d^endant's  motion  terminating  the 
case  In  his  favw,  and  then  entertain  another 
motion  of  tbe  defatdant  to  set  aside  the  judg- 
ment just  obtained,  and  for  a  new  trial,  and 
allow  the  defendant  the  benefit  of  an  exceirtlon 
on  overruling  it  Is  certainly  a  lowering  tbe 
dignity  of  a  court  that  ought  not  to  be  encour- 
aged. A  party  should  not  be  permitted  to 
rely  In  one  breath  upon  findings  of  fact  as 
true,  and,  obtaining  a  favorable  aiding  of  the 
case  on  that  assumption,  in  tbe  next  challenge 
them  as  false,  and  be  allowed  an  exception 
when  the  court  adheres  to  the  former  ruling 
In  favor  of  tbe  defendant  by  refusing  to  set  It 
aside  on  such  motion  for  a  new  trial  With 
the  view  entertained  by  tbe  trial  court,  tbe  de- 
fendant should  have  been  given  an  election  to 
take  a  new  trial,  or  stand  upon  tbe  favorable 
Judgment  on  the  findings  of  fact  A  court 
ought  not  to  allow  a  party  tbe  benefit  of  two 
inconsistent  and  oontradictory  positions  in  the 
same  lawsuit  Plow  Co.  v.  Rodgers,  53  Kan. 
743,  37  Pac.  Ill;  National  Bank  v.  First  Nat 
Bank,  57  i=fan  115.  45  Pac.  79.  It  may  iHf 
maintained  that  a  particular  moment  of  tlma 
was  noon  or  midnight;  but,  wbea  a  party  >»■ 
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ante  that  It  wea  twtb.  the  cDort  on^  netther 
to  listen  to  him,  nor  ^rant  him  tiie  benefit  of 
each  ajMumptioa  as  against  the  other. 

The  writer  doea  not  imd««taiid  tliat  hia  am>- 
dates  consider  It  proper  practice  for  the  court 
to  rule  upon  a  defendant's  motion  for  a  new 
tilal  after  It  haa  already  rendered  Judgment  in 
his  favor  upon  the  flBdlURs  of  fact  notiirith- 
standing  the  general  rerdlct;  bnt  they  say  the 
Jonmal  entry  shows  that  the  icenera]  rerdlct 
did  not  receive  the  approval  of  the  trial  court, 
and  for  this  reason  no  Jtid^^ment  ought  feo  be 
rendered  thereon,  and  that  this  prlndirie  la  well 
estahllshed  In  this  state.  Hlcbolaon  v.  PVee- 
man,  50  Kan.  40:i,  43  Pac.  772,  and  cases  cited, 
la  all  these  cases,  however,  the  motions  tar  a 
new  trial  required  end  demanded  the  consWtra- 
tlon  of  the  trial  court,  and  the  reasons  for  Judi- 
cial action  therein  being  stated  In  the  record, 
and  exceptions  behig  properly  taken  and  pre- 
served, it  became  incnmbent  on  this  court  to 
consider  them.  If  In  any  of  these  cases  no 
motion  for  a  rew  trial  had  been  filed,  or  if  tlte 
overruling  of  such  motion  had  not  been  except- 
ed to,  then  all  alleged  errors  o#  law  occmrtag 
at  the  trial  for  which  a  new  trial  might  be 
granted  would  have  been  waived.  City  of 
Atchison  T.  Byrnes,  22  ICan.  65.  The  condem- 
nation of  the  venJIct  by  the  trial  Judge,  al- 
though appearing  in  the  Journal  entry,  would  be 
disregarded  by  this  cotut,  for  tt  wonld  consti- 
tute no  le0tlmate  part  of  the  record.  In  the 
present  case  the  writer  beHerefl  that  the  action 
of  the  court  In  passing  upon  tbe  motion  for  a 
new  trial,  and  In  allowing  an  exception  to  the 
ruling,  was  Improper  and  tmwartanted,  and 
thereftjre  the  reasons  for  the  action  of  the  court 
should  be  dlsregardod.  But  the  majority  of 
the  court  behig  of  opinion  that  the  reasons  for 
the  action  of  the  trial  court,  as  stxted  In  the 
JonnuU  entry,  should  not  be  Ignored,  the  Judg- 
ment of  the  district  court  will  be  reversed,  and 
the  cause  remanded  for  a  new  trial 

ALLEN,  J.  In  this  case  the  defendant  con- 
tended that  the  verdict  was  not  supported  by 
the  evidence,  and  also  that,  under  the  law,  tt 
was  entitled  to  Judgment  against  ttie  plahi- 
tlff  on  the  answere  of  the  Juiy  to  the  special 
questions  submitted.  These  cmtentlons  are  not 
necessarily  hiconsistent  Both  may  be  soond. 
To  present  both  questions  to  the  trial  court,  the 
defendauts  filed  two  motiona,— one,  to  set  aside 
the  verdict  and  grant  a  new  trial;  the  other, 
for  a  Judgment  In  Its  Ihvar  on  the  spctial  flnd- 
tngs.  If  the  case  terminated  fn  the  district 
court,  there  would  be  no  necessity  for  consld- 
erlim  both  morions.  !f  one  rtiould  be  sustained. 
In  this  case  the  court  held  that,  on  the  fiarts 
found,  tiie  law  was  with  the  defendant,  and 
rendered  Judgment  accordingly.  It  Is  true  that. 
80  tar  as  that  court  was  then  concerned,  ttiere 
was  no  occasion  to  pnm  on  the  morirm  for  a 
new  trial;  for  the  defendant  had  obtained  all 
that  It  could  gain  by  a  new  trial,  vrlthout  the 
trouble  and  expense  attending  one.  But  this 
court  now  holds  against  the  defendant  on  the 
law,  and  tt  now  beotmtes  of  rltal  Imptntance 


wheHier  the  findings  are  right  or  wnmg. 
^STiether  the  trial  court  wotdd  have  bera  war- 
ranted in  requiring  the  defendant  to  elect  on 
which  motlfln  It  would  rety,  or  In  refwing  to 
consider  the  motion  for  a  new  trial  at  all.  aftn 
granting  the  defendant's  motion  for  a  new  tri^ 
It  b  not  Becessaiy  now  to  decide.  The  trial 
court  saw  fit  to  overrule  the  motion  for  a  new 
trial,  and  to  state  his  reason  for  doing  so,  and 
In  that  oonnection  has  Incorporated  In  the  rec- 
ord  a  statonent  "that  the  general  verdict  b 
this  cause  la  not  sustained  by  sufflcfent  evi- 
dence, and  Is  eoirtraiy  to  the  evidence.**  There 
Is  no  Instance  that  I  am  aware  of  fax  which 
tt  haa  been  held  that  a  reviewing  conrt  would 
direct  a  Judgment  to  be  entered  on  a  verdict 
which  the  trial  court  haa  solemnly  asserted  Is 
contrary  to  the  evidence.  This  court,  from  the 
earilest  days,  has  steadily  aifbered  to  the  rule 
that,  If  the  rerdlct  does  not  meet  with  the 
approval  of  the  trial  court,  tt  should  be  set 
aside,  and  a  new  trial  granted."  Rlcbolaon  v. 
Freeman,  58  Kan.  463,  43  Pac.  772.  While 
the  Jury  are  the  triors  of  the  fbchi,  the  Judge 
who  prefrides  at  the  trial  also  hears  the  evi- 
dence and  sees  the  witnesses.  He  has  the  pow- 
er, and  It  has  often  tieen  declared  to  lie  his 
duty,  to  set  the  verdict  aside,  U  It  is  not  Ui 
accord  with  the  evidence.  Railroad  Co.  v. 
Ryan,  49  lUiL  1,  80  Pac  106,  and  cases  cited. 
To  direct  a  Judgment  on  the  verdict  in  this 
case  would  be  to  require  the  roidittcHi  of  a  judg- 
ment against  the  defendant  on  a  basis  whlck 
Hie  trial  court  has  said  Is  tmtruthful.  Wheth- 
er tiie  trial  court  ought  or  ought  not  to  tiave 
bicorporatod  the  statement  In  the  Journal  entry, 
under  the  drcomstances,  does  not  seem  to  me 
a  matter  of  flrat  Importances.  We  are  notified 
by  the  record  that  In  his  Judgturat  the  matters 
found  by  the  jury  are  not  fftcta,  but  falsehoods. 
With  auch  a  notification,  whether  formal  or  In- 
fbrmal,  the  court  certainly  ought  to  hesitate 
long  befc»<e  ordering  a  Ju^nuent  on  such  a 
foundatJotL  It  Is  only  "when  It  does  not  ap- 
pear, by  exception  or  otherwise,  that  such  find- 
ings are  against  the  evidence  In  the  case,"  that 
this  court  Is  required  to  £rect  a  Judgmnit  to 
be  entered  on  the  ftacta  ftnmd.  Code,  {  S^ifi.  I 
am  authoriiseu  to  say  that  Mr.  JuaUoe  iiJH2i- 
SION  coBoin  b  ttuse  Tlewa. 


8TATB  r.  ASBVLU 
(Sapranc  Court  af  Kansas.    Nov.  1800.) 
HoMicins  —  CiBOOMbTATtTUL  EvinKiTca  —  Snrn- 

CIBNCT  —  E^PKRT  EVIDKXCIC  —  EXPSHIMBNTS — 
D  KOLA  RATIO  V8~T  RIAL  —  CONTIHUAHCI  — OUBO- 
TIOV8  TO  EVIDBNOE — liTSTKUCTIUNS. 

1.  The  defendaot  was  charged  with  the  mur- 
der of  his  wife,  whose  body  was  found  Id  the 
cellar,  with  a  ballet  hole  throngb  her  heed  and 
a  pistui  near  tier  hand.  The  state  mainly  re- 
Ueil  on  circumBtantial  «videuce,  as  no  witwss 
saw  the  wound  iaSicted.  His  relatiooa  with 
her  bad  t>eeD  iiRpleaHant,  and  there  is  testimony 
that  he  iield  illioit  retatioDS  witli  a  daoghter  of 
tlie  deceased  bj  a  former  hosband,  and  wanted 
to  be  rid  of  his  wife,  so  that  he  might  marnr  and 
live  with  the  daughta.    The  wite  had  dUcor- 
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ored  tbe  reliitioni  Iwtwcen  her  taOBband  and 
daughter,  and  was  c»nte«nlatinK  a  prosecutioUj 
Sbe  was  much  troubled  about  the  coadact  of 
her  family,  and  the  theory  of  the  defrase  wai 
that  ibe  took  her  ow«  Hfe.  The  trial  resulted 
io  a  coirricUoii,  «ad  npoa  an  ezaminatioD  of  the 
teadmoarUiiMdto  oeiuffideDttoBoatain  the 
Terdlct. 

2.  The  hair  arornid  tte  bullet  hole  waa  not 
ringed,  nor  were  there  any  powder  marka  on 
the  fleab,  and  it  ia  claiued  thaL  if  abe  bad  Sred 
the  pistol,  it  was  necessarily  close  to  her  bend, 
and  the  hair  wonld  have  been  slnRed,  and  the 
flesfa  powder-marked.  A  vitneas  experienoed  in 
tfae  use  of  Srearnis,  who  bad'  condvcted  eiperi- 
ments  by  sliootin^  at  human  hair  and  a  paper 
target  with  the  pTst&l  with  which  the  deceaRed 
was  killed  and  witli  cartridges  similar  to  thone 
foimd  therein  at  distances  ransing  from  six 
Inches  to  ten  feet,  was  permitted  to  testify  aa 
to  the  efEects  resulting  from  the  ahooting  upon 
the  balr,  and  also  as  to  powder  marks,  add, 
that  the  testit&ony  was  admisBible. 

S.  A  medical  expert,  qualified  by  atadr  and 
experience,  who  exammed  the  body  of  the  de- 
ceased shortly  after  the  wound  was  received, 
may  give  his  opinion  as  ts  whether  it  WM  pro- 
daced  ber  a  near  shot  or  ana  flrtd  tiom  a  dis- 
tance. 

4.  An  erroneous  remark  In  an  instmction,  In- 
adrertently  made  by  the  court,  which  eTidently 
did  not  mislead  the  inry,  is  not  a  froond  of  re- ' 
Tcrsal. 

5.  If  the  defendant  appears  or  ia  in  custody  at 
the  term  at  which  on  indictment  or  information 
is  fonnd,  the  cose  is  triable  at  that  term,  unless 
eoDtinDCd  for  caose,  altbougfa  he  may  bare  been 
arrested  and  his  preliminary  examination  had 
after  the  commencement  of  tnat  term. 

6.  An  application  for  a  coathnnnce  of  a  eanae 
rests  largely  in  the  discretion  of  the  trial  court, 
and,  nalese  there  has  been  an  abuse  of  discre- 
tion, the  refusal  of  a  continuance  will  not  ordi- 
narily be  ground  for  a  reversal. 

7.  Aa  the  manner  of  the  death  of  the  deceased 
cannot  be  established  by  direct  evidence,  and  aa 
some  of  the  circumstances  of  the  case  were  not 
inconsistent  with  suicide,  the  deolarationa  of 
the  deceased  shortly  before  her  death,  evincing 
an  intentioa  to  commit  suicide,  were  admissible; 
but,  unless  the  qnestloB  asked  indicated  that 
such  evidence  was  desired,  or  the  cbnrt  was  in- 
formed what  was  intended  to  be  drawn  o«t  by 
the  inquiry,  the  orermling  of  the  same  la  not  «r- 
ror. 

8.  A  conversation  between  the  defendant  and 
another  which  to  In  tfae  nature  of  a  aelf-serving 
declaration,  waa  property  excluded  from  the 
Jury. 

8,  Where  evidence  is  admitted  over  the  ob- 
jection of  a  party,  but  the  ground*  of  the  objec- 
tion are  not  stated,  no  arror  la  committed  In 
■rverrallng  It. 

(SyUalniB  by  the  Court) 

Appeal  from  ffistrlct  cotiz^  Labette  cnurty; 
A.  H.  Skldmore.  Jttdge. 

Marion  Asbell  was  convicted  of  murder,  and 
an)eaIflL  Afflnned. 

W.  B.  Glaase,  J.  D.  McCue,  and  J.  H.  Crtch- 
toD.forapiwUant  aH.Kimball.  P.B.  Dawes, 
Atty.  Gen.,  and  A.  B.  Bwltaer,  tor  the  State. 

JOHNSTON,  3.  Marion  Asbdl  waa  con- 
victed upon  a  charge  of  the  murder  of  his  wife 
at  their  borne  in  Labette  county  on  January  29, 
1896,  and  from  the  Judftment  of  ccmricClon  he 
appeals.  They  were  married  nearly  two  years 
before  the  death  ct  Mrs.  Ariiell.  and  during 
that  time  had  reaided  upon  a  farm,  which  waa 
situated  abcnit  four  milea  from  Ohetopa.  Each 
•f  then  bad  ben  prevkxHiy  married,  and  by 


the  first  marriage  the  wifle  had  two  ddldreB 
Hvlog  at  the  time  of  her  death,  mmed  Maggie 
Wbltebtmae,  atx>ut  17  years  old,  and  Oarem 
Whlt^house,  whose  age  waa  about  19  yean. 
By  b»r  marriage  with  the  detaidaat  she  had 
ooe  diUd,  ivliicb  waa  nearly  11  mratbs  oM 
at  tbe  time  of  her  death.  Maggie  made  her 
home  with  the  defendaot  aftH-  hta  marriasa 
with  the  deceased,  but  tbe  teetJmony  tends  to 
show  that  Carson's  presence  was  not  a^^reeable 
to  tlie  defcaidant,  and  that  prior  to  tbe  mu- 
riage  it  was  agreed  that  he  dionld  not  Uve  la 
their  home.  He  lived  In  a  number  of  iduiea, 
and  u  appears  that  tds  conduct  waa  such  aa 
to  give  bla  mother  ranch  cencera  and  worry. 
Tfestimony  was  oflBered  bending  to  show  that 
prevfooB  to  tbe  defeudant's  merriage  ta  tba 
daoeaaed  be  bad  sexual  Mercotrse  with  Mag- 
gie, and  that  illicit  relations  between  tbem  con- 
tinued until  tbe  death  of  Us  wU3e;  that,  as  a 
result  of  these  relations,  abe  became  pre^mant, 
and  tbe  defendant  took  ber  to  a  doctor,  wbera 
aa  abortloa  waa  prodnoed;  thiU  within  a  few 
months  after  their  marriage  the  wWe  anspect- 
•d  Improper  relations  between  ber  taoibend  and 
Maggie,  and  at  one  time,  and  ior  this  reason, 
some  steps  were  taken  toiwtfdi  obtaining  a 
divorce,  bat  effort  «n  abandoned.  Then 
Is  testtmiaiy  to  tbe  effect  that  tbe  ecndnct  of  ber 
husband  and  daughter  caused  ber  great  anx- 
iety, and  some  also  that  she  was  eonteanphitlag 
tbe  oomiQencemmt  of  legal  proosedlngs  against 
them  as  soca  as  sufficient  proof  of  their  wrong- 
doing could  be  obtained.  She  wn  also  wor- 
ried by  ber  soo,  who  bad  baea  Uvlag  with  tba 
father  of  the  defendant,  where  he  was  cfaarged 
with  pwkdnlng  noney,  and,  en  Teteming  bama 
tbe  day  prevtoae  to  tbe  deadi  «f  his  mother, 
had  a  dtffieulty  with  tbe  defendmt,  and  waa 
ordered  to  leave  Urn  preaisea,  and  not  to  re- 
turn again.  On  the  morning  of  Janaary  2a. 
1696,  Un.  Aabell  arae  «ai1y,  and  aasleted 
Maggie  In  preparing  breakAst,  but  abe  declined 
to  eat  any,  and  while  the  defOHlant  and  Maff* 
.  gle  were  eating  sbe  wU  bawed  dam,  holding 
ber  head  In  ber  bands,  and  was  appnnatly  In 
a  troubled  and  despoodeat  atate  of  mind.  Ob 
that  morning  she  asked  the  dsfeathmt  for  a 
borae  and  boggy  with  whfcfa  to  go  to  Oswefoo, 
tbe  county  seat,  and  also  to  one  (rf  ber  broth- 
en,  who  Hved  about  siz  mllee  dlBtant;  tat 
tMth  of  her  requests  were  oefuaed.  He  gave 
tbe  horse  and  baggy  to  Maggie,  wttb  which  to 
go  upon  an  errand,  and,  taking  another  boroe, 
be  rode  out  to  his  wirk  upon  tbe  term.  Mag- 
fde  returned  home  about  10  o'dock,  and  found 
that  her  mother  waa  mtaatng,  aad  that  the 
bat^  had  been  placed  at  tbe  window,  hemmed 
In  with  a  tronk  and  sewing  machine  In  such  ft 
way  that  It  could  scarcely  toore.  It  bad  evt 
dently  been  Id  this  positlcn  for  some  time,  aa 
It  bad  cried  until  it  was  hoarse  and  exhausted. 
Not  finding  ber  mottier,  Maggie  called  the  de- 
fendant from  tbe  field,  and,  without  making 
any  search  about  tbe  pmnlnes,  be  went  to  tbe 
homes  of  two  of  tbe  neifdibon,  and  made  lz>- 
qoirlee  as  to  the  wberenbouta  of  bis  wlftt. 
Dinner  waa  ja^pared  and  eaten,  after  which  a 
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■elglibor  cfOIed,  and  su^ested  that  a  aeaxdi 
be  mede  in  iM  cellar  of  the  botu^  which  waa 
according  done.  There  the  body  was  found, 
lying  on  Its  back,  the  right  arm  partially  ex- 
tended, and  a  revolver  waa  found,  lying  a  few 
inches  from  the  ricM  hand,  with  a  pool  oC 
Wood  under  the  head  and  ne<^  It  was  dla- 
«ovoEGd  that  she  bad  been  shot  tbrough  the 
tiead,  the  bullet  entering  hack  of  the  rl^t  ear 
and  passing  downward  and  sllgbtly  towards 
the  front,  fracturing  the  skull  oo  the  left  side 
«f  the  head,  where  it  was  found  about  three- 
fourths  of  an  inch  lower  and  one- half  an  Inch 
In  front  of  a  point  <^poslte  tlie  point  cC  en- 
trance^ At  the  conm^B  inquest  Maggie  de- 
nied that  UUdt  reiaUona  had  existed  between 
ber  and  the  defendant,  but  she  subsequently 
■testified  that  such  relations  had  existed,  and 
that  the  defendant  had  suggested  that  when 
Ik  got  rid  of  his  wife  lie  would  marry  Maggie, 
move  to  another  location,  where  they  would 
live  together  as  man  and  wife.  The  tbecry  of 
•the  state  is  that  he  desired  to  be  rid  of  bis  wife 
-In  oi-der  to  live  with  Ma^e;  and,  furthar, 
>tbat  the  wife  had  long  suspected  the  Improper 
^relations  between  her  husband  and  daught», 
awd  which  continued  until  the  prevloos  night, 
and  was  about  to  institute  a  prosecution  against 
tbem;  that,  after  Maggie  had  been  sent  from 
ixuue,  he  returned  to  the  house,  killed  Ids  wife, 
(ilaced  her  body  In  the  poaltku  In  which  it  was 
found,  and  then  returned  to  the  field  to  await 
the  discovery.  TTie  theory  of  the  defense  Is 
ttut,  becoming  despondent  over  the  conduct  of 
ber  children  and  husband,  she  had  taken  ber 
ttwu  life. 

At  the  opodng  of  the  trial  the  defendant  in- 
alated  that  the  cause  was  not  triable  at  the 
February  term  of  court  The  term  began  on 
February  4,  1896,— sevai  days  after  Mrs.  A» 
bell  was  killed^  and  three  days  after  the  de- 
-fendant  was  arrested  upon  the  charge  of  kill- 
ing her.  The  preliminary  examination  was 
beld  on  the  13th  and  14tb  days  of  February, 
the  information  was  filed  on  Fdtxuary  15th,  < 
and  the  trial  was  begun  on  February  24  th. 
It  Is  contoided  that  the  case  was  not  triable 
ontU  a  term  of  court  beginning  after  the  pre- 
liminary eountnatiou  was  concluded.  This 
contention  Is  based  on  section  57  of  the  Crlm- 
taiai  Code,  which  provides  that,  "when  the 
prisoner  is  admitted  to  ball  or  committed  by 
the  magistrate,  he  shall  also  bind  by  recogni- 
zance such  witnesses  against  the  prisoner  as 
Le  shall  deem  material  to  appear  and  testify 
at  the  next  term  of  the  court  having  cogni- 
sance of  the  offense  and  hi  which  the  prls- 
•ner  shall  be  held  to  answer."  The  words 
''next  term"  ordinarily  mean  the  "next  subse- 
quent term,"  and,  if  'tiiere  was  no  other  provl- 
don  on  the  subject,  there  would  be  much 
Coroe  in  the  defendant's  contentitm.  We  are 
not  to  determine  the  question,  however,  upon 
taiferences  drawn  from  provisions  with  refer* 
cBoe  to  other  subjects,  because  the  legislature 
has  specifically  declared  when  a  criminal  cauBe 
la  triable,  as  follows:  "All  indictments  and 
laformatifHW  ahaU  be  tried  at  the  first  term  at 


which  the  defendant  appears,  unless  the  same 
be  emitlniied  for  osusbl  If  the  defendant  ap- 
pear or  la  in  custody  at  the  term  at  ^ch 
the  indictment  or  Information  is  found,  such 
Indictment  or  Information  shall  be  tried  at 
that  ^m,  unless  continued  for  cause." 
Code,  f  1S7.  The  language  is  plain  and  di- 
rect, leaving  no  doubt  that  the  cause  was  prop- 
erly triable  at  the  February  term.  The  de- 
fendant was  in  custody  at  the  February  tmn, 
whoi  the  Information  was  filed;  and  under 
the  statute  the  court  was  required  to  fary  tbe 
cause,  unless  cause  for  continuance  was 
shown.  The  two  sections  seem  to  be  some- 
what Inconsistent,  but  the  express  provlslfm  cf 
167  must  prevail  over  a  mere  Inference  drawn 
from  57.  The  word  "next"  means  "nearest," 
and  the  words  "next  term,"  as  used  in  section 
67.  when  construed  In  connection  with  section 
167,  may  be  taken  to  mean  the  "neaiest  term" 
at  which  the  cause  is  triable. 

An  application  for  a  continuance  was  made 
based  mainly  on  averments  that  the  killing 
of  Mrs.  Asbell,  and  the  charge  that  it  had 
been  done  by  her  husband,  had  aroused  great 
indignation  in  the  community  towards  him, 
and  that  there  was  such  excitement  and  pas- 
sion as  to  prevait  a  fair  trlaL  Tbe  time  for 
preparation  was  quite  brief,  and  It  would  seem 
as  if  tbe  application  might  properly  have  been 
granted.  It  was  not  stated  that  there  was 
testimony  which  the  defondant  was  miaUe  to 
procure  at  that  term,  nor  did  the  alSlant  ex- 
press a  belief  that  tbe  defendant  could  not 
thai  have  a  fair  trial.  No  application  for  a 
change  of  venue  on  account  of  public  preju- 
dice was  made,  and  there  appears  to  have 
been  no  trouble  in  securing  jurors  who  had 
not  formed  or  expressed  an  opinion  npoa  the 
merlte  of  the  case.  We  cannot  say  that  tbe 
court  abused  Its  discretion  In-  refu^ng  a  con- 
tinuance. 

Many  objections  are  made  to  ruling  admit- 
ting and  excluding  testimony,  but  some  of 
them  are  not  of  sufficleat  consequence  to  re- 
quire special  comment  There  is  complaint 
that  the  statements  and  suspicions  of  the  neigh- 
bors as  to  illicit  relations  between  the  defend- 
ant and  Maggie  Whltehouse  w^  admitted  In 
evidence.  Some  questions  tending  in  that  direc- 
tion w^  asked,  but  the  testimony  elicited  was 
not  important  or  prejudicial.  Direct  testi- 
mony was  given  as  to  the  illicit  relations,  and 
none  of  tbe  questions  raised  upon  tbe  testi- 
mony concerning  these  relations  are  deemed 
to  be  material. 

The  objection  to  the  testimony  of  Maggie 
that  her  mother  was  ordinarily  willing  to  do 
what  defendant  requested  her  to  do  is  with- 
out force.  It  was  competent  and  material  to 
show  the  relations  which  existed  between 
them,  and  the  only  objection  made  to  this 
testimony  is  that  It  was  immaterial.  It  was 
also  competent  to  show  the  condition  of  thin::3 
in  the  house  at  the  time  the  body  was  found, 
and  the  surrounding  circumstances;  and  hence 
the  testimony  tliat  partiy-bnmt  cloth  was 
found  In  tbe  cook  store  was  veoelTea.  It  eoold 
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not  bare  been  very  material,  but  certainly  its 
admlsaion  is  no  good  cause  for  complaint. 

A  witness  of  the  defendant,  who  bad  talked 
wltb  the  deceased  some  time  before  she  was 
killed,  was  asked  what  she  had  said  about  her 
children's  conduct,  and  the  effect  It  had  upon 
her;  but  an  objection  to  the  Inquiry  was  sus- 
tained. It  Is  contended  that  the  theory  of 
the  defoue  was  that  the  deceased  came  to 
her' death  by  her  own  hand,  and  It  was  com- 
petent for  them  not  only  to  show  a  purpose 
to  take  her  own  life,  but  that  the  conduct  of 
ber  children  was  such  as  to  lead  her  to  suicide. 
As  the  manner  of  death  could  not  be  establish- 
ed by  direct  testimony,  and  as  some  of  the 
circumstances  of  the  case  were  not  loconsl  st- 
ent with  Buldde,  the  declarations  of  the  de- 
ceased fOiortly  before  her  death,  erlnclng  an 
intention  to  commit  suicide,  were  admissible. 
The  questlm  asked,  howerer,  did  not  Indicate 
that  such  eridence  was  desired,  nor  does  It 
appear  that  the  court  was  informed  what  was 
Intended  to  be  drawn  out  by  the  Inquiry.  A 
narrative  of  what  the  deceased  aald  about  her 
children's  habits  would  ordinarily  be  tuadmls- 
Bibte,  and  probably  the  objection  to  the  ques- 
tion was  sustained  because  Its  purpose  was 
not  disclosed.  This  Is  the  more  apparent  from 
the  tact  that  the  court  did  permit  a  full  lUTes- 
tlgatlon  as  to  the  conduct  and  statemmts  of 
the  deceased  showing  her  state  of  mind,  or  an 
intention  to  take  her  own  life. 

No  error  was  eonmutted  In  exduding  a  con- 
Tersatlon  between  the  defendant  and  his  Csther 
in  n«ard  to  trouble  which  the  father  had  with 
Oarson  Whltehouse.  TUs  testlmoif,  and  the 
reasons  proposed  to  be  ^vm  the  defendant 
for  exduding  the  boy  from  Us  home,  were  In 
the  nature  of  self-soTlng  dedaiatlouB,  and 
were  not  admlsslt^  under  any  rule  of  evidence.' 

Several  months  prlw  to  Qm  death  of  Mrs. 
Ashen  there  was  scnae  talk  tietwe^  h«  and 
the  defendant  In  regard  to  obtaining  a  divorce. 
Tbe  defoidant  took  bis  wife  to  the  county  seat, 
and  there  tb^  consulted  a  lawyer  about  d^ 
Torce  proceedings.  After  stating  these  fiacts, 
the  defeodaot  was  atfced  what  condualon  he 
and  his  wlf6  readied  coocemlng  divorce  aft«r 
the  consultation  was  had,  and  if  they  did  not 
leave  Oswego  oo  that  day  agreeing  that  no  steps 
for  a  divorce  should  be  taken.  The  objection  to 
these  questions  was  properly  sostalned,  as  a 
witness  must  stote  the  facts  so  far  as  they  are 
competent  and  material,  and  Is  not  permitted 
to  give  his  own  condusltms. 

Some  questions  of  an  objectionable  character 
were  asked,  but  no  objections  were  made  to 
them,  and  hence  no  error  can  be  predicated 
therecHi;  nor  Is  a  genoal  obJectlcHi  to  testimony 
■vatlable.  A  pkiture  which  bad  beat  in  ths 
possesskMi  of  the  defendant  was  Introduced  In 
evidence  over  an  objection,  but  the  grounds 
<tf  the  objection  were  not  stated,  and  it  was, 
therefore,  properly  overmled.  Humplirey  t, 
Collins,  23  Ksn,  549;  Stout  v.  Baker,  32  Kan. 
113.  4  Pac.  141;  Smith  v.  MorrlU,  89  Kan.  666, 
IS  Pac.  91S. 

A  wltneH  named -Bunbo  gave  teadmony  aa 


to  experiments  made  by  him  with  the  pistol 
Trtth  which  Mrs.  AsbcU  was  killed,  and  wltb 
cartridges  similar  to  those  wbldi  were  found 
th»ein  after  her  death.  Tbe  first  shot  was  at 
a  bunch  of  hair  placed  six  Inches  trom  the  muz- 
zle of  the  revolver,  and  the  result  was  that 
It  was  tom  from  Its  fastenings,  and  scattered 
BO  that  the  effect  upon  the  hair  could  not  he 
told.  The  next  was  at  a  piece  ot  papa*  30 
inches  away,  and  It  was  found  that  It  was  bad^ 
ly  powder-bomed,  some  ot  the  powder  gotns 
dear  through  the  paper.  Tlie  next  was  at  a 
distance  of  four  feet,  when  the  paper  was  coa> 
riderably  powder-burned,  a  portlw  of  the  poW' 
der  gohig  through  the  pepfsc.  One  flred  at  m- 
distance  of  six  feet  showed  powder  marks  up(w 
the  paper;  and  tbere  w»e  slight  powder  maika 
m  a  papw  that  was  eight  feet  away.  A  shot 
flred  ten  feet  away  kA:  no  Impresslra  on  the 
paper.  Tbe  last  experiment  was  firing  at  s 
bunch  of  haJr  tblrty  inches  away,  and  there  the 
hair  vras  ccnulderably  singed  and  burned.  Aft^ 
er  the  testinMMiy  was  received,  the  court,  for 
some  reason,  excluded  It  frun  the  otKisideratloii 
ot  the  Jury.  It  Is  contended  that  the  testimony 
was  Impnq^er,  and  the  withdrawal  of  the  same 
did  not  cure  tbe  mot.  We  think  the  testimony 
was  conqietait  for  the  purpose  of  determinlnc 
the  effect  of  a  pistol  shot  flred  at  human  halr^ 
and  to  show  how  much  the  powder  marks  frc»D 
that  particular  pistol  would  scatter.  It  aiH>ear» 
that  It  would  have  been  v«7  difficult  for  MrK 
Asbdl  to  have  held  the  pistol  hi  such  a  por- 
tion as  to  make  tbe  wound  that  was  found  In 
her  heed.  If  It  was  posdble  at  all,  tbe  pistol 
must  have  been  dose  to  ber  head,  and  must 
necessarily  have  left  powder  marks,  and  singed 
and  burned  her  hair.  No  powda  marks  w^ 
found  upon  h»  head,  nor  could  It  be  ascer^ 
talned  that  the  hair  was  singed  or  burned. 
The  experlmoit.  having  been  made  under  simi- 
lar conditions  and  drcumstances,  threw  llgtak 
upon  the  effect  of  a  pistol  shot  flred  at  human 
bslr  from  a  given  distance,  and  also  mabted 
the  Jury  to  ascertfdn  how  much  the  powder 
marks  would  scatter  In  a  given  distance.  It 
was  not  flred  for  the  purpose  of  showing  tha* 
the  wound  itself  was  a  near  wound,  but  there 
was  an  abundance  of  oOkt  testlmcmy  Intro- 
duced for  that  purpose.  In  State  v.  Jones,  41 
E^an.  309,  21  Pac  236,  It  became  Important  to 
ascertain  the  distance  that  the  defendant  was 
away  at  the  time  he  flred  a  musket  and  killed 
tbe  deceased.  Perscns  who  had  experimented 
to  ascoiain  how  tar  guns  and  muskets  would 
carry  shot  compactly  were  hdd  to  he  ccHnpetent 
to  testifly  to  the  experlmoits  made,  and  to  give- 
thebr  (^nions.  based  oa  such  experiments,  as  to 
how  much  shot  would  scatter  In  a  given  dis- 
tance. See,  also,  Sullivan  v.  Com..  93  Pa.  St. 
284;  Boyd  v.  State,  14  Lea,  161;  1  Witthanv 
&  B.  Med.  Jur.  608;  Ballway  Co.  v.  Moffatt,. 
56  Kan.  607.  44  Pac.  607.  The  witness  hi  this 
case  bad  bad  experience  with  flreurms,  and 
his  tesUmMiy,  giving  his  t^ilulon,  and  the  re- 
sults of  tbe  experiments,  aided  the  Jury  In  de- 
termlnlDg  one  of  *^be  Important  IssDes  In  the- 
case.   Under  the  antlmltles,  we  think  tbe  da- 
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fiBDdant  baa  do  cause  to  comptain  of  the  admla- 
idoD  of  ttala  teaUmoor. 

^iedical  experts  who  examined  the  wound 
Boou  after  it  was  made  tetstitled  aa  to  the 
appunranve  and  character  of  the  wouud,  and 
also  as  to  whether  the  pistol  which  made  tt 
was  hred  close  to  her  head  or  froui  a  dls- 
tsiit-e.  Tbey  described  the  api>eui'auce  aud 
indications  of  near  wounds  without  objection, 
and  their  testimony  made  It  deur  that  the 
characteristics  of  Buch  wounds  are  well  known 
to  those  who  have  made  a  study  of  cuushot 
wonnds,  and  whose  obserratiou  and  experl- 
«Kt>  (luaUiies  thou  to  expivas  an  opinion. 
Some  of  these  characteristics  are  the  diseoi- 
oration  of  the  skin,  the  powder  marlts  In  aud 
Bfouud  the'  wound,  tli«  burning  of  the  flesh  or 
hair,  tlie  form  and  riae  of  the  wounds,  and 
the  condition  of  the  tissues  along  the  course 
of  the  bullet  It  waa  not  denied  that  the  ex- 
pert testimony  was  competent  to  snow  the 
characteristics  of  near  wonnda,  and  we  see  no 
good  reason  why  qualified  wlttanocs  may  not 
glre  their  opinion  whether  a  particular  wouud 
was  produced  by  a  near  shot  or  one  fired  from 
•  distance.  These  syinptoma  and  ^lacacter^ 
Istles  do  not  lie  within  the  ranxe  of  common 
experience  or  common  knowledice,  and  inex- 
perienced persona  are  not  aa  liable  to  reach  a 
correct  conclusion  aa  persons  who  have  been 
Ihstmcted  by  stody  and  experience.  The  char- 
acteristics of  the  wound.  »\icb  aa  the  color  aud 
condition  of  the  skin  around  it,  the  coagula- 
tion of  the  blood  mixed  with  powder,  the 
depth  of  the  wound,  and  the  disturbance  of 
tbe  tissue  throughout,  cantiot  easily  he  com- 
municated to  the  jury,  and  some  of  the  indi- 
cations which  would  mean  much  to  the  exptrt 
could  not  wen  be  described  to  an  inexperi- 
enced peraon.  It  la  well  settled  that  medical 
experts  may  glTe  an  oirinlon  as  to  the  means 
by  w  YAcb  a  wooad  was  inSlcted.  Kt^  I<:xph 
Test,  fi  B3,  and  cases  dted;  1  Greenl.  Et.  } 
■MO;  Hammond  v.  Woodman,  66  Am.  Dec 
Zm.  and  note.  The  question  npon  which  the 
<H)lnlons  were  given  was  not  a  matter  directly 
!n  !i«oe  before  the  jury,  birt  these  opinions 
were  given  upon  an  Incidental  matter.  In  order 
to  enable  the  Jury  to  determine  the  main  issue 
in  the  case.  We  think  the  law  relating  to  ex- 
pert testimony  was  not  violated  by  the  admis- 
sion  of  these  opinions. 

Some  exceptions  were  taken  to  the  rulings 
of  the  court  in  charging  the  Jury,  but  only  one 
of  the  Instructions  given  Is  criticised.  In  char- 
ging the  Jury  that  the  opinions  of  the  experts 
wei«  not  to  be  taken  as  conclnslve.  but  were 
to  be  considered  in  connectkMi  with  the  other 
evidence,  the  Judge  remartted:  "You  have  fur- 
ther observed  that  some  of  the  witnesses  have 
given  testluKmy  In  this  oase  aa  to  whether  or 
not  the  deceased,  Maria  A.  Asbell,  came  to 
ber  death  by  her  own  hand."  etc.  In  this  re- 
flect the  court  went  astray.  It  la  evident 
however,  that  the  remarit  was  Inadvertently 
made,  and  that  tbe  court  was  aot  endeavoring 
to  constme  the  expert  testimony.  None  of 
the  experts  bad  gfven  ancb  teattmony,  and 


from  all  tbe  remaliring  part  of  tlie  dtaxge  It 
is  clear  that  It  was  not  the  purpose  of  the 
court  to  assume  the  existence  of  that  or  any 
other  disputed  fact.  Under  the  circumstaneea, 
we  do  not  think  that  the  jury  could  have  been 
misled  by  the  iuadvertt»t  remark,  and,  unless 
the  Jury  were  misled,  it  furulahGa  no  srouud 
for  a  rerenuiL 

Complaint  Is  made  of  the  refusal  of  the 
court  to  give  certain  Instructiona  upon  clrcum- 
suutial  evidence  that  were  requested.  In 
these  tlie  court  waa  asked  to  lastruct  the  Juiy 
In  substance  that  before  they  oould  convict 
the  defendant  upon  the  evidence  tb^  must 
be  satisfied  that  the  state  had  proven  every 
essential  circumstance  beyond  a  reaaouable 
doubt  We  thiuk  the  charge  given  waa  not 
defective  In  this  respect.  Besides  giving  a 
genwul  definition  of  elicurosiantlal  evidence, 
the  jury  were  told  that  If  they  ent^uined  a 
reaaonable  doubt  upon  any  one  ot  more  of  liie 
(acts  and  elementa  necesaair  to  coaatltute  the 
ofTeuse,  they  must  give  the  defendant  the 
benefit  of  such  doubt,  and  acquit  him.  In 
addiUon  to  that  they  were  Instructed  'that 
to  authorise  a  owvlctlon  of  the  defeudam  on 
circumstantial  evidence,  each  of  the  drcuin- 
Btances  should  not  only  be  coni^stent  with 
the  defeadant'a  goUt  but  they  muat  be  tncon- 
alBtent  with  any  other  rational  conclusion  oi 
reasonable  hypotbesla,  and  such  as  to  leave 
no  reasonable  doiAt  In  your  minds^  or  the 
mind  of  either  of  yon,  of  the  guUt  of  the  de- 
feniluut"  The  doctrine  of  the  remaining  Uk- 
Btnictlotts  requested,  so  for  aa  they  were 
proper,  was  fairly  lacladed  vrithin  the  charge 
that  was  given,  and  we  think  o»  error  was 
committed  in  the  refuaaL 

It  is  earnestly  iBriated  that  the  T«illct  is 
not  sustained  by  the  evidenca.  After  a  cart- 
ful reading  and  consideration  of  tlhe  same,  we 
are  united  In  the  oplnton  that  the  testimony 
sustains  the  finding  that  the  defendant  com- 
mitted the  offense  charged.  The  relations 
which  existed  between  the  defendant  and 
MagKle,  as  well  as  between  him  and  tl>e  de- 
ceased, furnishes  a  motive  for  the  etHnmlsatoa 
of  the  orfense.  The  te8fitn<wy  makes  It  veiy 
improlmbie  that  it  was  a  case  of  suicide,  and 
there  Is  much  In  It  which  tends  to  connect  ttat 
defendant  with  the  killing.  His  coadnct  be- 
fore the  death  of  his  write  and  his  conduct  im- 
mediately after  the  body  of  the  deceased  waa 
found  tends  to  support  the  finding  of  the  jury. 
The  Judgment  of  tbe  diatrlct  court  will  be  af- 
firmed.  AD  tbe  ^istlcea  coBcuibi^ 


SHANKS  et  nz.  t.  8IBION  at  aL 
(Supreme  Court  of  Kansas.    Nov.  7»  1896.) 
Attach  MBST—PimpBRTT  BcBJEcr^EqniTABLB  Li^ 

TERKST  — FRAODn,B:«T  Cosvbtascm  — 

Bn-nk  FiDB  I'vmcBABBK — Partisl 

1.  An  eqnttabla  iatarcat  la  land  Is  aut^aet  ts 
attachment 

2.  S.  made  a  parol  contract  with  D.  for  tbe 
exchange  of  a  portion  of  a  stock  of  merchaadlTC 
for  a  tam.   IX  aaaenlad  a  ted  far  the  laud, 
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IbbtIiw  the  name  of  the  grantee  blank,  and 

SlactHT  it  In  the  handa  of  a  third  party,  to  be 
elivered  when  the  goods  should  be  delivered  to 
him  at  the  plaee  of  bia  resideace.  I'he  gooda 
were  ibipped  by  S.  from  Clareace.  Mo-  eoo- 
aiinied  to  Lauc,  Kan.  lliereafter.  and  before 
they  arrived,  attaohments  wrt^  levied  by  creil- 
Itora  of  R.  on  the  land.  Arterwards  the  gooda 
were  received  D.  in  due  time,  and  the  d<>ed 
waa  thereupon  driivered  to  8..  who  iniiiTte<l  bis 
wife'a  name  la  it,  and  delivered  it  to  her.  H'-.V/, 
that  S.  had  an  equiuble  intereat  ht  the  land, 
which  was  aabject  to  attaehment  at  the  time  it 
waa  levied  on,  and  that  neither  b«  nor  hia  wife 
can  now  dispute  aucb  title  for  the  purpose  of 
avoiding  the  attachments. 

8.  The  testimony  considered,  and  Md  snfS- 
dent  to  nii^ld  a  finding  of  the  court  that  the 
name  of  hia  wife  waa  inserted  in  the  deed  bf 
S.  for  the  purpose  of  defrauding  hia  creditors, 
and  that  she  had  notice  of  his  fraadulent  pur- 
pone,  and  waa  not  a  bona  flde  pareliasn-. 

4.  In  an  aetioD  brought  by  jiidgmeot  ereditnn 
to  subject  land  allecea  to  be  the  property  of  the 
Judgment  debtor,  the  title  to  which  rewts  in  the 
name  of  his  wife,  to  tbe  payment  of  their  Jndg- 
menta.  a  creditor  who  baa  obtainfd  an  attach- 
meut  lien  not  yet  reduced  to  judgment  is  a  prop- 
er  party  to  the  proceeding,  and  tbe  court  muy 
make  snch  wder  as  may  be  DociaiT  to  protect 
Ua  righta. 
(SyUabos  by  the  Conrt.) 

Error  from  district  court.  Franklin  connty; 
A.  W.  Benson,  Judge. 

Action  by  L.  Simon  &  Co.  Sf»tnst  R.  K. 
Shanks,  Annie  E.  Shanks,  and  othen.  From 
a  Judgment  against  them;  defendant!  Shanks 
bring  error.  Affirmed. 

This  was  an  action  brought  b7  L.  Simon  A 
Co.  to  subject  certain  lands  in  Franklin  coun- 
ty to  the  payment  of  a  Judgment  rendered  In 
their  tAvor  against  B.  N.  Shanks.  The  ac- 
tion was  tried  by  the  court,  and  the  following 
special  findings  xtt  fact  were  made: 

"(1>  On  and  for  several  years  prior  to  May 
1, 18t)l,  the  defendant  B.  N.  Shanks  was  a  re- 
tail merchant  in  business  at  Clarence,  Kfls- 
BonrL  On  or  about  that  date,  the  plaintiffs, 
who  are  wholesale  merchants  at  Chicago,  sold 
and  delivered  to  said  B.  N.  Shanks  a  bill  of 
goods  amounting  to  1770.211^  whlcb  he  placed 
In  hia  store  at  Clarence,  as  a  part  of  his  stock 
in  trade.  Said  goods  were  sold  ou  credit, 
and  were  never  paid  for,  and  October  28, 
ISSl,  the  plaintlfra  duly  recovered  a  Judgment 
therefor  to  this  court  against  B.  N.  Shanks 
for  $777  and  $  •  --  coats,  and  an  order  to 
sell  the  property  attached  in  said  action  as. 
bereinafter  specified.  Said  Judgment  liaa  nev- 
er  been  satisfied,  nor  any  part  thereof. 

"(2)  On  Anguat  20,  18U1,  the  phiintilfB  then 
commenced  said  action  above  referred  to,  and 
caused  an  order  of  attachment  to  Issue  there- 
in against  the  property  of  said  B.  N.  Shanks, 
and  the  attachment  waa  on  tbe  same  day  duly 
levied  npon  the  southeast  quarter  of  aectlon 
22,  township  18,  range  21,  in  this  county, 
tak«i  as  the  property  of  said  B.  N.  Shanks. 
The  aald  B.  N.  Shanks,  and  said  Annie  B. 
Sbanks,  who  Is  hia  wife,  are,  and  at  ail  said 
times  were,  residents  of  Clarence,  in  the  atate 
<rf  Missouri. 

"dS)  At  nrtona  other  times  about  aatd  1st 
o£  Um9,  tJie  d^endant  R.  N.  Sbanka  also  b»- 


came  Indebted  to  tbe  whtdeoaie  denlera.  d»- 
feadanto  herein,  wlio  also  bruusbt  aults  la 
this  court,  and  caused  attachments  to  be  lev- 
led  on  tbe  same  property.  Said  attaehments 
were  levied,  and  afterwards  Judgments  duly 
lecoTered  la  the  court  against  B.  N.  Shanks 
In  favor  of  the  parties  for  tbe  amounts  and 
at  the  dates  foUowiug: 

AttMhm^t^   JadfnaeBb.  AmmiBt. 

H.D.  W*1UAro........AnK  II  HI  Sot.  4.  Itl  $  «7  1» 

Kpllev.G'>r.<l  ellMW  >ep  8,  "81  Nut.  *.  I'l  *n:m.tl 

H  B.  eiov  rAPo.  r>ei.  1, '•l....Jan.  St. 'H;  *-(M.M 

llMiry  W.Kiag4Co..S«a.  38,  'UL...No  JadRiit<^t. 

'*8aM  R.  N.  Sbanks  also  became  Indebted 
before  and  after  said  time  to  various  other 
wbtdesale  dealen  In  dlven  sums  for  goods 
purchased. 

"(4)  On  Aagnst  24,  1801,  and  tat  some  time 
before,  8.  W.  Devore  was  tbe  owner  oC  aald 
nnl  estate.  About  that  time  he  awaved  Into 
a  verbal  ^rreement  with  said  R.  y.  Sbanks 
to  exchange  It  for  $4,000  worth  of  goods  to  be 
Invoiced  out  ot  said  store.  Mr.  Sbanks  di- 
rected Devore  to  make  out  a  deed  according- 
ly. Devore  made  said  deed,  leaving  It  blank 
OS  to  grantee,  beraoae  be  bad  understood  In 
the  negotiation  that  Shanks  would  convey  tbe 
land  to  <me  Clark,  and  thought  It  would  be 
convenleot  to  leave  tbe  tihink  so  that  the 
name  of  Clark  could  be  Inserted  as  grantee. 
This  deed  was  made  out  In  this  county,  whito 
Shanks  was  at  home  to  Missouri,  and  was 
placed  la  the  hands  of  one  Walter,  to  whom 
Devore  had  arranged  to  sell  tbe  goods,  and 
who  waa  to  go  to  Clarenee,  and  asHlat  In  In- 
voicing them,  and  to  represent  Devore  there- 
in. And  Devore  authorized  him  (Walter)  to 
Insert  any  name  as  grantee  as  Shanks  should 
direct  This  authority  waa  verbal  only.  The 
deed  in  this  condittoo  was  signed,  acknowl- 
edged, and  dated  Angnst  M,  18»1,  In  this 
county. 

*M5)  Mr.  Walter,  accordingly,  on  August  25, 
ISOl,  proceeded  to  Missouri  to  receive  said 
gooda  On  producing  said  deed.  Shanks  at 
tint  objected  to  the  blank,  bnt.  being  In- 
formed that  any  name  would  be  inserted  that 
he  might  direct,  proceeded  to  Set  apart  and 
Invoice  the  gooda.  Mr.  Walter  deposited  said 
deed,  still  blank  as  to  grantee,  in  a  bunk  at 
Clarence,  with  directions  that  it  be  delivered 
to  said  Clark  (who  assisted  In  said  Invoice, 
representing  said  Hbanks  therein)  when  said 
goods  should  arrive  at  Lane,  Kansas,  where 
they  were  conaigned  to  said  Walter  by  said 
Shanks,  on  notice  by  letter  frmn  Walter  that 
they  had  so  arrived.  This  agreement  was  sat* 
isCactory  to  Sltanks,  and  Walter  said  to  both 
Shanks  atid  Clarii  together,  'Kill  in  any  name 
you  choooe.*  Shanks  said,  T  will  put  In  my 
own  unme.* 

"(tt)  Tbe  gooda  arrived  at  Lane  on  Ist  day  of 
SepttMul>er,  and  Walter  notified  the  bank  ac* 
cordingly  by  letter  to  deliver  the  deed  to  Chirk, 
whk-h  It  did,  and  Chwk  deUvered  tt  to  Shanks 
on  September  4,  18ftl.  On  the  same  day  Shanks 
inserted  tbe  name  <rf  Annie  Shanks  as  grantes, 
and  handed  It  to  her  at  her  baqK  la  Cbu<eBe% 
Mik   Thompson  ibsa  wnto  a  laoar  it  tia» 
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mittal  to  the  roister  of  deeds  of  this  cotmtr. 
And  handed  the  deed  and  letto:  to  R.  N.  Shanks, 
who  Inclosed  and  directed  It  to  the  said  regis- 
ter of  deeds  for  record,  who  received  and  re- 
corded It  September  9.  1891. 

"(7)  The  goods  wen  diipped  to  Lane  on  the 
moniJng  of  August  28,  189L  Afterwartle,  on 
that  day,  a  membei  <A  the  plahitUE  firm  called 
on  R.  N.  Shanks  for  payment  of  said  account, 
at  Clarence,  who  told  him  ot  said  tnde,  and 
stated  the  deed  was  made  to  himself  and  had 
been  sent  on  t<x  record,  and  that  he  expected 
to  be  able  to  borrow  m<mey  oo  the  land,  and 
pay  the  plalntUI  and  other  creditors. 

"(8)  About  the  time  these  goods  were  sblnited, 
other  creditors  were  presBdng  tor  payment,  and 
Ur.  Shanks  executed  sereral  chattel  mortgages 
on  the  remainder  oil  the  stock,  InToldng  about 
$2,500,  to  secure  them,  leaving  the  plalntUI  and 
the  credtton  who  hare  since  taken  Judgments, 
as  ^ted  in  the  third  flndlng,  unsecured.  When 
this  exchange  was  made,  Shanks  was  liUM^vait. 
He  owned  a  homestead  worth  $1,500,  but  no 
property  subject  to  execution,  except  a  buatuess 
house  and  lota  In  Clarence,  incumbered  to  Its 
full  value,  the  remainder  of  the  stock  bo  mort- 
gaged, and  his  interest  In  the  real  estate  at- 
tached. He  haa  no  property  now  within  the 
reach  of  creditors  except  the  said  attached  real 
estate,  and  owes  several  thousand  dollars. 

"(9)  The  deposition  ot  Annie  B.  Shanks  was 
taken  by  the  platotlCC  In  the  action  at  Clarence 
m  the  2lBt  at  March,  1892.  In  which  she  tes- 
tified that  she  paid  her  husband  for  said  land 
the  sum  of  $3,100.  bemg  the  amount  <tf  certain 
promissory  notes  made  to  her  1^  her  husband 
at  various  dates  fnwa  18>S2  to  1889,  which  she 
Borr^ered  to  him  September  4,  1891.  for  said 
deed;  that  said  notes  were  given  toe  money 
she  had  loaned  him;  tltat  said  moo^.  to  use 
her  words,  'had  been  given  to  her  by  Mr. 
Shanks,  ftither  and  mother,  sale  of  strawber- 
ries and  various  other  things';  that  she  got 
$81  from  hear  Cather's  estate  tor  ties';  that  the 
amount  received  from  her  mother  was  $458.27 
In  this  way,  vis.  that  her  mother  at  her  death 
left  to  her  and  her  two  sisters  the  home  place, 
and  that  she  (Mrs.  Shanks)  sold  her  interest 
therein  to  her  father,  taking  his  note  for  $350 
therefor,  which  She  gave  to  her  husband,  and 
that  there  was  then  due  upon  It  the  sum  of 
$458.27;  and  that  she  also  recovered  $4H  more 
from  her  mother's  estate.  On  April  12,  1892. 
the  plaintiff  again  took  Mrs.  Shanks'  d^>osiU(m 
at  Clarence,  at  which  time  she  testified  that  she 
received  no  money  <m  the  $350  note.  She  re- 
fused  to  state  the  amount  received  for  straw- 
berries, or  upon  what  land  they  were  grown; 
also  refused  to  state  whether  thwe  were  any 
credits  on  any  the  notes  (of  which  she  had 
glv^  a  schedule  with  date  and  amount  In  first 
deposItlMi);  also  refused  to  state  whether  she 
rec^ved  anything  from  her  father's  estate  ex* 
cept  an  bterest  ta  his  land,  and  whether  his 
sstate  was  settled.  These  refusals  were  made 
when  the  questlMis  were  asked,  and  seem  to 
be  baaed  mainly  i^khi  the  fact  that  she  had  al- 
ready given  testimony  tovdUng  such  matters  in 


the  first  deposition.  On  the  first  depoeltkn, 
howeva,  It  appears  that  such  ^lestlrais  werft 
not  asked.   Mrs.  Shanks  did  Dot  appear  at  the 

trial,  but  her  attorney  inodoced  In  ertdeme  the 
several  notes  whl^h  she  had  testified  that  she 
had  surrendered  for  the  deed,  on  which  no  credit 
appears.  Both  Mr.  and  Mrs.  Shanks  are,  and 
were  at  all  the  tbnes  refmed  to,  residents  of 
Missouri,  in  whidi  still e  all  the  transactlaos 
herein  referred  to  took  [dace  between  them. 

"(10)  The  remnant  ol  Mr.  Shanks'  stoc^  at 
Clarence  was  sold  under  one  of  the  mortgages 
glvoi  thoeon,  and  bought  by  Aunle  Shanks  tor 
$850,  and  she  has  ever  since  conducted  said 
business  in  her  own  name.  The  $850  was  rais- 
ed by  her  tqwn  a  mortgage  t^ron  Iier  one- third 
interest  In  a  farm  of  360  acres  1^  to  her  and 
her  two  slstmi  by  her  father  at  his  deeOi.  worth 
$12.50  per  acre,  and  Incumbered  for  $2,000. 

"(11)  Soon  after  the  4th  ot  Septoober,  R.  N. 
Shanks  rented  the  Kansas  land,  for  and  in  the 
name  of  Annie  ShnnkH,  to  a  tenant  who  haa 
since  remained  In  possession.  It  Is  a  cnltlTated 
farm,  worth  Cnxu  $3,000  to  $3,500,  and  about 
equal  in  value  to  the  goods  received  therefor. 

"(12)  Tlie  Insertion  ot.  the  name  of  Annie 
Shanks  in  said  deed,  and  its  deilva7  to  her, 
was  done  by  R.  N.  Shanks  with  Intent  to  de- 
fraud, hinder,  and  dday  his  creditors,  and  An- 
nie ShanltB  had  Imowledge  of  such  facts  as 
make  her  chargeable  with  notice  of  such  fraud- 
ulent Intent,  and  she  la  not  a  bona  flde  pur- 
chaser of  the  land." 

Judgmmt  was  entered  on  these  findings  dl- 
reetlng  a  sale  of  Hie  land,  and  the  application 
of  the  proceeds  to  the  payment  of  the  claims 
of  the  attaching  CTedltors,  who  were  made  par- 
ties to  the  acUML  Shanks  and  wife  allege  er- 
ror in  tlie  Judgmoit,  and  ask  a  reversal  thereof. 

W.  J.  Patterson,  for  plalntiflb  In  error.  Jolm 
W.  Deford.  O.  A.  Smart,  and  W.  S.  Jenka,  for 
def«idant8  In  enor. 

AI'Lf]N,  J.  (after  stating  the  facte).  The 
first  and  most  Important  question  presented 
by  counsel  for  plalntUCs  in  error  arises  from 
the  fact  that  the  attachments  in  favor  of  Si- 
mon &  Co.  and  M.  D.  Wells  &  Co.  were  lev- 
ied before  the  final  d^very  of  the  deed  to 
Shanks,  which  occurred  on  the  4th  of  Sep- 
tember, 1891.  The  attachment  of  the  plain- 
tiffs was  levied  on  August  29,  1891,  and  that 
of  M.  D.  Wells  &  Co.  two  days  later.  The 
goods  exchanged  for  the  land  by  Shanks  were 
shipped  to  Lane  on  the  morning  of  Augast 
28th,  and  an-lved  there  on  the  Ist  of  Septem- 
ber. It  Is  urged  that  an  attachment  binds 
only  the  Interest  which  the  debtor  owns  at 
the  time  an  attachment  la  levied;  that  It  does 
not  bind  an  after-acquired  title;  and  that  nei- 
ther R.  N.  Shanks,  nor  Annie  E.  Shanks, 
whose  name  was  written  In  the  deed  as  gran- 
tee, obtained  any  title  to  the  land  until  the 
delivery  of  the  deed.  The  general  rule  of  law 
Is  that  a  deed  takes  effect  only  from  deliv- 
ery, and  that  an  attachment  does  not  btod  a 
title  subsequently  acquired.   It  must  be  con- 
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ceded  that  the  legal  title  to  the  land  did  not 
actually  pass  to  Annie  B.  Shanks  until  the 
delivery  of  the  deed  on  September  4th.  But 
to  sustain  the  attachment  tt  Is  not  Indispensa- 
ble that  the  defendant  should  hare  been  rest- 
ed with  the  legal  title  at  the  time  of  the  levy- 
It  Is  sufficient  If  he  had  an  equitable  title. 
Code  Civ.  Proc.  8  222;  BuDene  v.  Hlatt,  12 
Kan.  98;  Aldrich  v.  Bolee,  68  Kan.  170,  42 
Pae.  695.  The  contract  between  Shanks  and 
Devore  for  the  exchange  of  the  goods  for  the 
land  was  made  on  the  24th  of  August,  and 
the  deed  was  then  executed,  signed,  axA  ac- 
knowledged. On  the  next  day  it  was  depos- 
ited in  the  bank  at  Clarence,  to  be  delivered 
when  the  goods  should  arrive  at  Lane.  The 
goods  were  shipped  on  the  28th,  and  received 
at  Lane  on  the  1st  of  September.  If  we  were 
to  treat  this  merely  as  a  parol  contract,  al- 
though not  enforceable  if  either  party  should 
choose  to  repudiate  it,  It  was  not  absoluteTy 
void.  Becker  v.  Mason,  30  Kan.  697,  2  Pac. 
850;  Dupuy  v.  Insnrance  Co.,  68  Fed.  680. 
It  was  voidable  only  at  the  election  of  one  of 
the  parties  to  it.  Neither  party  elected  to 
avoid  it.  On  the  contrary,  both  parties  elect- 
ed to  affirm  and  execute  it  It  was,  in  fact, 
carried  out  exactly  in  accordance  with  its 
original  terms,  with  the  single  exception  that 
the  name  of  Mrs.  Shanks  was  Inserted  in  the 
deed  as  grantee.  In  this  case  there  was  the 
added  circumstance  that  the  deed  was  actual- 
ly executed  by  Devore,  and  deposited  in  the 
l»nk  at  Clarence,  to  be  delivered  when  he 
should  receive  the  goods  at  Lane.  The  deed 
bore  date  August  24th.  It  was  delivered  Sep- 
tember 4th.  If  It  were  Important  to  deter- 
mine the  question  as  to  the  date  when  the 
legal  title  passed  from  Devore  to  Mrs.  Shanks, 
It  Is  possible  that  the  doctrine  of  relation  might 
properly  be  invoked  In  favor  of  the  attaching 
creditors,  but  in  this  case  It  Is  unimportant 
when  the  legal  title  vested.  If  Shanks,  at  the 
time  the  first  attachment  was  levied,  had 
such  an  equitable  Interest  in  the  land  as  might 
be  seized  for  his  debts.  The  parol  contract 
had  been  duly  made,  and  the  deed  duly  exe- 
cuted, and  he  was  entitled  to  the  delivery  of 
it  as  soon  as  the  goods  should  be  delivered 
to  Devore  at  Lane.  1  Devi.  Deeds,  $  827. 
The  goods  were  delivered,  and  the  deed  was 
delivered.  Under  all  these  circumstances  It 
is  clear  to  ns  that  when  Shanks  commenced 
the  actual  performance  of  the  contract  by 
shipping  the  goods  he  obtained  an  equitable 
interest  in  the  land,  which  neither  be  ner  his 
"Wife  may  now  deny  for  the  purpose  of  defeat- 
ing the  attaching  creditors.  There  is  no  force 
In  the  objection  to  the  order  directing  the  ap- 
plication of  the  proceeds  of  the  land  to  the 
payment  of  the  judgment  in  favor  of  King  & 
Co.  The  levy  of  the  attachment  in  their  suit 
was  sufficient  to  give  them  a  standing  in  the 
case,  and  to  authorize  the  court  to  protect 
their  interests.  There  is  ample  evidence  to 
uphold  the  flndlngs  that  the  name  of  Annie 
E.  Shanks  was  Inserted  in  the  deed  for  the 
purpose  oC  defraodlcg  the  creditors  of  K.  N. 


Shanks,  that  she  was  chargeable  with  knowl- 
edge of  the  fraudulent  purpose  of  her  hus- 
band, and  that  she  was  not  a  bona  fide  pur- 
chaser of  the  land.  Her  refusal  to  answer 
pertinent  questions  concerning  the  transac- 
tions between  herself  and  husband,  on  which 
she  based  her  claim  as  a  purchaser,  places  her 
In  a  very  bad  light.  The  questions  were  en- 
tirely proper,  and  there  was  ilo  fair  semblance 
of  an  excuse  for  her  refusing  to  answer.  The 
court  was  Justified  In  Inferring  that,  if  she 
had  made  truthful  answers,  they  would  have 
dhKlosed  the  want  of  foundation  her  claim. 
We  are  entirely  satisfied  of  the  correctness 
of  the  judgment  of  the  trial  court,  and  It  le 
afllrmed.  All  the  JnstlceB  ooocatxlng. 


STATE  V.  Mccormick. 

(Supreme  Court  of  Kansas.    Nov.  7,  1896.) 

Falsb  Pretenses — Wokthlrss  Check — Evidekcs 
— Fkbtbnseb  op  Otbbiu  in  Dbfbkdiht'8  pRBft- 
BNOR — JtiBT — MiscoysDOT— Oath  or  Ovfiobr. 

1.  The  defmdant  was  charged  with  obtaining 
property  by  false  repreBentations  and  pretenses 
that  he  had  money  in  a  certain  bank,  and  tliat 
a  check  thereon  which  he  gave  was  good,  and 
would  be  paid  on  prcecntanop.  whereas  it  was 
never  paid,  and  whm  in  fact  he  never  had  any 
mon^  there,  nor  any  account  with  the  bank. 
B^d,  that  it  is  not  necesssry  to  a  conviction  to 
allege  or  prove  that  the  defendant  was  insot- 
Ycnt. 

2.  The  certificate  of  the  protest  of  the  check 
is  competent  evidence  of  due  presentment,  and 
of  demand  and  refasal  to  pay. 

S.  The  cashier  of  a  bank,  nndw  whose  anp«<- 
vision  l)ooks  were  kept  and  the  bnainesB  con- 
ducted, is  competent  to  testify  that  a  person  has 
no  acconnt  with  the  bank,  nor  any  money  de- 

Eosited  there  subject  to  check,  although  his 
nowledRe  is  principallr  gained  from  the  books 
of  the  bank;  and  a  book  containing  a  list  of  the 
depositors,  and  identified  by  the  cashier,  may 
be  received  for  the  same  purpose,  although  no 
other  proof  was  offered  that  it  was  correct. 

4.  If  the  defendant  was  assisted  by  another 
in  fraudulently  obtaining  the  property,  and  such 
other  made  false  representetfons  to  the  owner 
in  the  presence  and  hearing  of  the  defendant, 
without  objection  or  explanation  by  him,  and 
which  were  in  effect  an  affirmance  of  the  rep- 
resentations made  by  the  defendant,  he  will  be 
held  responsible  for  the  false  representations,  to 
the  same  extent  as  if  he  himself  had  made  them. 

5.  On  the  hearing  of  the  motion  for  a  new 
trial,  the  defendant  offered  to  show  that  after 
the  case  was  submitted,  and  the  jury  were  de- 
liberating upon  their  verdict,  one  of  the  jurors 
stated  as  a  fact  that  the  defendant  had  been 
convicted  upon  a  former  trial,  and  another  that 
the  defendant  had  defrauded  a  witness,  who 
had  testified  io  behalf  of  the  state,  out  of  some 
cattle  while  in  Colorado,  but  the  court  excluded 
the  evidence.  Held,  that  these  Btatements  were 
of  an  important  and  prejudicial  character,  and, 
if  made,  might  have  Improperly  Infiuen(»d  the 
verdict,  and  that  the  exduslon  of  the  testimony 
was  material  error. 

6.  The  oflicer  who  took  charge  of  the  jury 
when  they  retired  to  deliberate  upon  their  ver- 
dict was  not  sworn  as  renuired  by  section  237 
of  the  Criminal  Code.  Held,  that  the  adminis- 
tration of  the  oath  is  an  important  step  in  the 
prosecution,  and,  being  specifically  required, 
should  not  be  disregarded. 

(Syllabus  by  the  Court) 

Anieal  from  dlstrkit  court,  Jadteoo  ooootr; 
U  A.  UyeiB,  Judge. 
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Oliver  McCormlck.  allai  L  T.  Jonea,  «u 
convicted  of  ob&Unlns  property  under  fate  pee- 
tenflea,  and  appeals.  Reversed. 

StebbiDs  &  Evans  and  Hayden  ft  Harden, 
tor  appellant.  F.  B.  Etawea,  At^.  Genu,  and 
A.  E.  Oiane.  fbr  the  8tat& 

JOHNSTON,  J.  Tlw  defendant  ma  pnae- 
cuted  upon  a  chaiKe  of  obtaining  from  Jamea 
Frits  a  bar  ffeldlnx  fraud  and  false  pre- 
toises.  On  Martsli  8,  1805,  two  men  aKveared 
at  the  home  of  Frits,  and  eotoed  Into  negotia^ 
tlons  with  him  for  the  poicbase  of  a  gelding. 
One  of  the  men  was  J.  G.  UogKerty,  a  llTezjF- 
man,  who  had  resided  a  short  distance  away 
from  Frits  for  aome  time,  and  with  wliom  Frits 
had  beeu  acquainted.  The  other  man  vepre- 
sented  himself  to  be  L  T.  Jonea.  of  lOinsas 
City,  and  to  tw  enxSKed  tai  the  business  of  buy- 
taig  horses.  He  waa  a  atraniw  to  Frits,  and 
had  never  been  seen  in  tf»t  commoolty  before. 
After  some  preliminary  negotiations.  Jones  pur- 
Ohaaed  the  gelding  at  the  price  of  9^  Jaaea 
then  wrote  oat  a  check  aa  the  Interstate  Na- 
tional Bank  of  Konass  Ctty,  and  offered  It  to 
Frits  In  payment  for  tiie  geldhig.  Frits  made 
some  (^ei-tkm  to  the  taking  of  the  check,  wh^n 
Jones  remaifeed  that  the  check  was  good;  and 
Gofq;erty,  with  whom  Frits  was  acqonlnted, 
and  had  confidence  in,  ^so  atated  that  the 
check  was  good,  and  that  be  bad  also  eoM  a 
horse  to  Jones,  and  taken  a  check  In  payment 
therefor.  Relying  upon  these  representotlou, 
Fritz  accepted  the  check  and  delivered  the 
hone,  which  was  taken  awf«y  by  Jones.  On 
November  17.  UfiS,  Oliver  McCormlck  was 
arrested  aa  the  person  who  xepreaented  himself 
to  be  I.  T.  Jones  In  the  poivhaae  of  the  geld- 
Ing.  and  cbarKed  with  tbe  crime  of  obtaining 
It  by  fkilBe  pretensea.  At  a  trial  had  at  the 
Uarcb  term,  utMt,  the  defendant  was  convict- 
ed, and  the  penalty  adjudged  was  Imprison- 
ment at  hard  labor  fOr  a  term  of  four  years. 
He  appeals,  and  contends  that  the  saving  of 
the  check,  and  the  representation  that  he  had 
money  on  deposit  In  the  bank,  If  false  and 
fiaiHlulent  la  not  an  offense,  within  the  mean^ 
Ing  of  section  Vi  of  the  crimes  act  (tien.  St. 
18N»,  par.  2i!*J»).  It  Is  argned  In  his  behalf 
that  the  drawee  could  In  no  event  maintain  an 
action  on  the  check,  but  Is  presumed  to  bave 
taken  It  on  the  reftpmiBibllity  of  the  drawer, 
and  therefore  the  fact  tliat  the  check  was  with- 
out %-ulue  did  not  affect  the  kgal  rit^bts  of 
Fritz;  and,  further,  that  If  Fritz  has  a  jeood  j 
cause  ot  action  aRainst  a  solvent  party  be  has  ; 
not  bopQ  defrauded.  The  Information  charges  | 
that  (iogKerty  combined  and  conspired  with  ; 
the  defendant  In  making  false  representations,  | 
and  In  perpetiatiuK  the  fraud;  but  It  was  not 
allpfied  or  shown  that  either  of  them  was  In-  [ 
solvent,  or  unable  to  respond  In  a  civil  action  ■ 
for  damaKes  resuUlUj;  from  tbelr  fraudulent 
action.  An  essential  element  of  the  offense  Is  | 
that  the  person  who  parts  with  his  property  is 
In  fact  defrauded,  to  his  Injtiry.  In  addition  to 
the  false  psetenses,  there  most  be  an  Intent 
to  deCEBud.  The  pretenses  nmst  be  and  fur 


the  purpose  of  perpetrating  the  fraod.  and  a 
fraud  must  be  actually  accomplished  by  meaus 
of  the  false  pretenses.  The  false  r^resenra- 
tton  that  the  defendant  had  money  In  the  bank 
with  which  to  pay  the  check  operated  as  an 
Injury  and  a  fraud  iqm  IiMts.  It  was  In  the 
nature  of  a  casta  tnmsactloo,  and  the  check  was 
taken  as  the  equivalent  of  money.  It  thae- 
fore  necessarily  resulted  In  an  taUurr  to  Filtz, 
re^rdkss  irf  bow  solvent  defendant  or  Gog- 
gerty  may  have  been.  J^'rila  did  not  sell  his 
geldlDg  upon  a  promlae  to  pay,  nor  was  It  his 
putpoae  to  ateud  a  credit  to  the  defoidant 
The  chedE  was  not  taken  as  a  laomlaaoiy  note, 
or  aa  a  secmity  fOr  future  payment  The  de- 
feudant  pretended  to  set  apart  aa  nxauey 
out  ctf  a  special  fund,  and.  upon  the  fidth  tlut 
the  mouey  was  there  ss  represented.  Frits  ac- 
cepted the  check  and  parted  with  his  pn^ierty. 
It  was  not  done  iqwn  the  taXth  that  the  par- 
Uea  dealing  with  him  wen  aolvent,  and  might 
be  conveUed  br  dvtl  acdon  to  pay  the  amonm 
of  money  named  In  the  check.  Ln  this  respect 
It  Is  substantially  sUulhu  to  the  case  of  State 
V.  Dedier,  aa  Kan.  717,  14  Vac  283.  There 
It  waa  an  attenoM;  to  obtain  property  by  meana 
of  a  fglae  sod  fraudulent  draft  that  waa  In- 
dorsed by  one  Brady,  and  there  was  no  evt- 
denoe  -  tending  to  show  that  Brady  was  In- 
solvent It  was  claimed  Oat  tf  Aady  wu 
solvent  the  parties  could  not  have  been  de- 
frauded. It  was  held  that  the  claim,  althnngh 
plausible,  waa  not  sound,— the  draft  was  not 
what  It  was  represented  to  be,  was  not  dravrn 
upon  an  actual  bank,  nor  for  money  belonging 
to  the  drawer,  or  subdect  to  the  payment  of  hla 
dmft— and  that  It  was  a  fhmd  upon  the  own- 
ers to  sttempt  to  iHDcure  tbelr  j/topertr  with- 
out delivering  to  them  }ust  such  a  diaft  as  It 
waa  represented  to  be;  that  tb^  wanted  a 
draft  which  waa  the  equivalent  of  moneiy.  and 
were  not  sediing  to  purehase  a  lawsuit  agalnat 
Brady,  however  good  he  may  have  been  finan- 
cially. It  was  decided  that  It  waa  a  fraud  op- 
on  the  parties  to  give  them  somethiog  different 
from  what  It  aiHuared  to  be.  dlfferait  from 
what  It  was  represented  to  be,  and  not  aa 
valuable  aa  It  waa  represented  to  b&  So^  ben. 
Frits  was  not  ttsdlog  bis  horse  for  a  mere 
chose  In  action,  nor  for  the  right  to  bring  a 
lawsi^  against  defendant  or  tioggerty,  but 
rather,  was  selling  It  fbr  the  money  supposed  to 
be  set  apart  by,  and  subject  to,  the  dieck.  It 
Is  clear  that  be  was  defrauded,  to  Us  lulniy. 
If  he  had  sold  the  gelillng  upon  credit  and 
taken  .notes  or  oUier  collateral  to  secure  the 
payment  of  the  debt,  a  different  question 
would  arise.  If  some  of  them  were  bad.  or 
not  as  good  as  reprpseoted.  the  question  would 
still  remain  whether  the  good  were  not  auffl- 
cient  to  secure  the  payment  of  the  debt. — In 
other  words,  whether  be  had  suffered  any  In- 
jury by  reason  (tf  the  false  pretenses.  Un- 
less the  person  parting  with  the  property  is 
defrauded,  or  unless  It  has  been  obtained  to 
the  injury  of  some  one.  It  does  not  amoont 
to  a  crim&  This  was  tbe  view  takm  In  Stste 
V.  Glatkp  46  KaoL  aO»  26  Fac  481.  and  Btata 
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T.  Palmer,  60  Kan.  SIS,  32  Pac  29.— <»seB 
that  are  greatly  relied  upon  by  tbe  defendant 
In  thla  case,  howerer,  no  credit  was  extended, 
And  a  fraud  and  an  lnjui7  were  Buffered  by 
Vrltz,  and  aa  to  tlieae  featurfs  ot  tlita  yroaa' 
cntioi  tbe  caaea  last  dted  do  not  apply. 

Tbe  coDtentlou  tbat  there  was  no  competent 
erideuoe  to  abow  tbat  tbe  cbeck  was  bad  can- 
not be  snstalned.  A  certlflcate  of  proteet  waa 
Introduced,  wblcb  was  evidence  of  due  pre- 
aeutment,  demand,  and  refusal  to  pay.  Geo. 
St  1889,  par.  4DC  In  addition  to  tbat  It 
waa  shown  by  tbe  state  tbat  tbe  chet^  bas 
nrver  been  paid;  and,  further,  there  waa  tea- 
timony  given  by  the  cashier  of  tbe  bank  tbat 
Jonee  had  no  money  there  subject  to  bla  check, 
and  In  ftict  bad  no  account  with  tbe  bank. 
Thla  biformatlon  waa  baaed  prlndpaUy  upon 
tbe  examination  which  he  made  of  tbe  booka. 
Being  tbe  manager  of  the  bank,  and  tbe  books 
being  kept  under  bis  superrlalon,  be  was  com- 
petent to  state  tbe  facta  to  whkdi  he  teatlfied. 
A  book-  pnrportliv  to  be  a  list  of  the  deposit- 
ors of  the  bank  waa  introduced  In  evidence, 
and  neither  the  name  of  Jones  nor  McGonnlck 
appeared  In  tbe  Hat  There  waa  an  objection 
to  the  admission  of  the  book,  upon  tbe  ground 
that  It  had  not  been  proved  to  be  correct  It 
wraa  Identified  by  the  cashier,  under  whose  so- 
perrlelon  It  waa  kept,  and  we  think  It  waa 
admlssiMe  for  the  purpose  of  showing  that 
Jones  waa  not  npon  the  list  of  deposttora. 

It  la  next  contended  that  the  false  repre- 
sentations alleged  to  have  been  made  by  the 
defendant  were  not  relied  upon  by  Frita,  and 
ttiat  he  did  Dot  part  with  his  gelding  on  tbe 
strength  of  them.  In  bis  teatimouy,  Pritz 
•tated  that  be  relied  on  tbe  statements  made 
by  tbe  defendant  and  Ooggerty,  but  principal- 
ly on  those  made  by  Goggerty,  and  upon  fur- 
ther Interrogation  be  stated  that  he  relied  prin- 
cipally, if  not  altogether,  upon  tbe  statenoents 
of  Ooggerty.  Go^erty  was  present,  assisting 
the  defendant  in  purchasing  the  gelding;  and 
tbe  representations  made  by  Ooggerty  Is  the 
presence  and  hearing  of  tbe  defendant  and 
which  were  In  effect  an  affirmation  of  tbe 
representatlona  made  by  tbe  defendant,  with- 
out objection  or  explanation  on  the  part  of 
the  defendant  bind  falm  to  the  same  extent 
aa  If  he  bad  himself  made  them.  According 
to  tbe  testimony,  Ooggerty  was  In  effect  the 
mouthpiece  of  tbe  defendant;  and  tbe  repre* 
sentatlona  made  by  him  vdth  the  approbation 
and  concurrence  of  tbe  defendant,  under  the 
drcumstances  stated,  if  relied  upon  by  Fritz, 
make  tbe  defendant  reaponalble,  the  same  aa 
If  tbe  representatlona  had  been  made  by  tbe 
defendant 

Seroal  of  the  Instructlona  are  criticised, 
and  complaint  Is  made  of  tbe  refuaal  of  some 
that  were  requested.  We  think  the  charge 
of  tbe  court  fairly  preaented  the  caae  to  tbe 
Jnry,  and  tbat  none  of  tJie  objectlma  made  to 
the  rulings  of  the  coiut  In  charging  the  Jury 
warrant  a  rereraal. 

▲  maOm  Cv  •  mw  trial  wm  nmOa,  and 


one  of  the  grounds  was  misconduct  of  the 
Jury.  On  tbe  hearing  of  ttie  motion  tbe  de- 
fendant offered  to  show  that  after  tbe  Jury 
bad  retired  and  were  deliberating  upon  their 
verdict,  one  of  the  Jurors  stated  tbat  tbe  de- 
fendant had  been  convicted  upon  a  former 
trial,  and  also  that  during  their  dellberatioDS 
a  Juror  stated  as  a  fact  that  the  defendant 
bad  defrauded  one  Kelfer,  who  bad  testified 
in  behalf  of  tbe  state,  out  of  some  cauie, 
while  in  the  state  of  Colorada  We  think  the 
court  below  erred  In  excluding  this  evidence. 
While  the  teatlmony  of  Jurora  cannot  be  re- 
ceived to  show  matters  wlilch  esaentlally  in- 
here In  their  verdict  tb^  may  testify  to  facta 
which  transpired  within  their  own  personal 
obaervation,  and  which  transpired  In  auch  a 
manner  that  others,  aa  w^  aa  themselveo^ 
would  be  cognizant  of  them,  and  could  testify 
to  them.  Gk}ttlelb  v.  Jasper,  27  Kan.  770; 
Railroad  Co.  v.  Bayea.  «2  Kan.  000,  22  Pac. 
741.  The  testimony  oITered  was  of  an  im- 
portant and  prejudicial  character,  and  may 
have  Improperly  biflnenced  the  vNdlct  There 
is  nothing  In  tbe  record  to  abow  tbat  the 
statements,  U  made,  did  not  prejudice  tbe 
rights  of  tbe  defendant  and  in  such  cases  ttie 
burden  of  proving  that  the  defendant  did  not 
Buffer  prejudice  by  sticb  improper  Influence 
resta  upon  the  proaecntloo.  State  v.  Iiant^ 
23  Kan.  72S;  State  v.  Woods,  4»  Kan.  237,  90 
Pac.  520. 

The  batllfir  who  took  charge  of  tbe  Jury 
when  the  canae  waa  finally  submitted  was  not 
awom  aa  the  statute  requires,  and  this  la 
urged  aa  a  ground  for  a  new  trial  It  appears 
that  when  the  bailiff  waa  originally  appointed 
by  tbe  sheriff  tbe  ordinary  oath  of  office  waa 
administered  to  htm,  and  also  before  tbe  com- 
mencement of  tlie  trial  he  waa  sworn  aa  fot- 
kws:  "Tou  do  solemnly  swear  that  you  will 
scpport  tbe  constltntlon  of  tbe  Ui^tied  States 
and  tbe  constitution  of  tbe  state  of  Kansaa, 
and  folthfully  discharge  the  duties  of  bailiff 
of  this  court,  and  not  let  the  Jury  in  this  caae 
d^rt  or  separate  wltboot  tbe  order  of  the 
court;  so  help  you  God."  No  oath  was  ad- 
ministered to  tbe  bailiff  after  tbe  cause  was 
submitted,  and  b^ore  the  Jnry  retired  for  de- 
liberation. Tbe  oath  tiiat  waa  admlnltittred 
falls  to  meet  tbe  requUementa  of  the  statute 
(Gen.  St  1889,  |  580u).  Tbe  oath  taken  be- 
fore the  trial  omitted  the  requirement  to  keep 
tbe  Jury  together  In  a  private  and  convenient 
place,  without  fbod,  except  such  as  the  court 
should  order,  and  also  that  he  should  not  per- 
mit any  perscm  to  apeak  or  communicate  with 
them,  nor  to  do  so  himaelf.  These  provisions 
weve  made  to  ivotect  the  Jury  from  improper 
Influences,  and  were  deemed  so  necessary  to 
the  proper  administration  of  tiie  law  that  tbey 
were  Incorporated  Into  tbe  statute.  Tbe  oath 
Is  Important  In  ita  nature,  and,  beli^  specUc- 
any  reqidred,  cannot  be  disregarded.  For 
tbe  reaaona  mentioned  tbe  Judgment  will  ba 
rerersed,  and  the  cauae  mnanded  tot  a  neir 
tiial.  AH  ttM  jDStloas  eoncnnliic* 
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BMITH  T.  CITY  &  SUBURBAN  BY.  CO. 
(Supreme  Coort  of  Ore«oD.    Nov.  9,  1896.) 

StBBKT    HmLKOADB  —  ISJDKiaa    to    PBK8t)SB  OR 

Trace— Co.yrRiBUToBY  Nrolioenob 

—  IKSTRCCTIOKB. 

1.  Id  an  aetfon  acaliut  •  iHeet  railway,  it  ai»- 
peared  that  plaiotlff  got  off  a  car  Koing  weat, 
walked  behiod  it,  and  was  atrock  hj  a  car  going 
eaat  The  motorman  testified  that  she  Btem>ed 
from  behind  tha  west-bound  car  iQto  the  middie 
of  the  track  on  which  his  car  was  going.  Na- 
meroua  witnesses  who  saw  the  accident  testi- 
fied as  to  the  drcumatancea.  Btid  that,  not- 
withstandiag  evidence  that  ahe  looked  for  an  ao- 
proadiing  car  before  attempting  to  croM  tne 
&ack,  the  question  as  to  whethw  she  did  In  fact 
do  so  was  for  the  jury. 

2.  If  plaintifF  failed  to  look  to  lee  M  e  cu  was 
■pproacning  before  ahe  attempted  to  crosi  tbe 
track,  and  by  reaaon  of  such  failure  stepped  on 
the  track,  and  waa  stmck  by  an  approaching 
car,  wliich  she  could  have  seen  by  looking,  she 
was  guilty  of  contribotory  negligence. 

8.  A  charge  to  tbe  effect  that  if  the  accident 
"was  caused  by  the  carelessnesa  or  negligence 
of  plaintiff,"  or  if  she  did  not  "use  proper  care 
ana  caation  to  ascertain  whether  a  car  was  ap- 
proaching" before  attempting  to  eron  tbe  track, 
■he  eonkf  not  recover,  waa  insnffldHit. 

On  petition  for  rehearing.  Denied.  For  pri- 
or report,  see  46  Pac. 

BEAN,  J.  Notwithstanding  any  erldaice 
which  may  have  been  given  by  the  plaintiff  or 
otho-  witnesses  tending  to  show  that  ahe  looked 
for  an  approaching  car  before  attempting  to 
croas  the  track,  tbe  questkin  aa  to  whetha  flbe 
did  In  fact  do  so  waa  for  the  Jury,  under  all 
the  circumstaDces  of  tlie  case,  and  the  court 
was  not  Justified  In  refusing  to  glre  the  Instruc- 
tion In  question  on  the  ground  that  there  was 
no  evidence  upon  which  to  base  It  The  case 
of  Raflway  Co.  v.  Gentry.  103  U.  S.  353.  16 
Sup.  CL  1104,  Is  not  at  aU  m  point  In  that 
case  the  deceased,  an  employs  of  the  defoidant, 
was  killed  in  croeslng  the  track  of  Ita  railroad 
at  night  while  going  to  his  work.  No  one  wit- 
nessed the  accident  and  the  court  held  tliat  in 
the  entire  absence  of  evidence  aa  to  the  de- 
ceased having,  or  not  having,  looked  for  the 
approach  of  tbe  car  before  crossing  tbe  track, 
the  trial  court  was  Justifled  in  refusing  an  hi- 
Btructlon  to  the  effect  that  if,  by  looking  and 
listening,  be  conid  have  known  of  the  approach 
of  the  en^e  and  car  In  time  to  have  kept  off 
tbe  track  and  prevented  tbe  accident,  aud  rail- 
ed to  do  so,  tbe  Jury  must  find  for  the  defend- 
ant for  the  reason  that  In  such  case  the  law 
presumed  that  be  did  look  and  list^.  In  this 
case,  however,  there  were  numerous  witnesses 
who  saw  the  accident  and  testified  to  the  cir- 
eomstances  under  which  It  occurred,  and  hence 
there  was  no  room  for  indu^^ng  in  the  presump- 
tion referred  to.  Nor  do  we  think  the  Instruc- 
tion In  question  was  given  In  substance  by  the 
court  in  its  general  charge  to  tbe  effect  tliat 
If  the  accident  "was  caused  by  the  careless- 
ness or  negligence  of  the  plaintiff,"  or  if  abe 
did  not  **U8e  proper  care  and  caution  to  ascer- 
tain whether  a  car  was  approaching,"  before  at- 
tempting to  cross  the  track,  she  cannot  recover. 
The  Instmctton,  as  given,  contained  nothing 


man  than  tbe  featuieleas  genenllty  that  plain- 
tiff must  exercise  ordinary  care  and  canthm, 
leaving  tbe  Jury  to  determine  what  would  sat- 
is^ that  requirement  while  the  InstmeUon  ask- 
ed and  refused  defines  precisely  what  vronld  be 
want  of  ordinary  care  under  the  drcmnstan 
ces  of  this  case,  and.  If  given,  would  have  fur 
nisbed  tbe  Jury  with  a  critotoo  by  vrtilch  to 
determine  wbeQiec  plaintiff  exercised  each  care 
or  not 

It  la  suggested  tluU  some  of  ttie  ezpreaaions 
In  tbe  opinion  in  refttenee  to  the  fkcts  wtQ,  ou 
a  retrial,  be  greatly  prejudlda]  to  the  idalntlff. 
and  particular  rrferenoe  Is  made  to  the  state- 
ment therein  that  tbe  aceldait  occurred  at  a 
place  when  tbe  view  ot  the  track  was  onob 
Btmoted  for  a  space  of  three  or  four  hlodcs,  ex- 
cept where  the  car  tnm  which  the  pialntlfr  bad 
Just  alighted  wonld  obstnict  the  Tlalon.  This  Is 
In  acGordanoe  wttli  the  fiacts,  u  we  understand 
the  record  before  as,  but  If  «e  are  ndstaken  In 
that  respect  no  barm  con  come  tarn  It  on  an- 
other trial,  which  must  be  had  on  tbe  evidence 
to  be  then  presented,  and  not  as  given  on  the 
first  trial.  Ooonad  seems  also  to  think  that  tbe 
court  Intended  to  crlUctoe  ttie  plaintiff  fbr  n^t 
waiting  tmtD  flie  car  fttm  vhldi  she  ha.1 
alighted  mo^  on*  b^ftre  attempting  to  cksbs 
the  track,  but  hi  this  he  Is  mistaken.  We  only 
Intended  to  state  the  facts  from  tbe  record  as 
we  tmderstood  them,  and  to  hold  that  If,  un- 
der  the  circumstances  of  tbe  case  as  thereby 
disclosed,  tbe  plaintiff  attempted  to  cross  the 
track  without  looking  to  see  whether  a  car  was 
apimnchlng,  she  was  guUty  of  aaeb  contribu- 
tory negligence  as  would  bar  a  recoTery.  The 
petitton  for  a  rdieaiing  Is  denied. 


OSMtTN  r.  WINTBB&i 
(Sapreme  Court  of  Oregon.    Nov.  0,  1886.) 
BHBA.CH  or  Makr(40B  Promisb— Evidbxos— Ad- 
MtssiBiLrrr — Hi9co!(nncT  or  Jubob 
—  Waivrb— Appbai. 

1.  Where  a  motion  for  leave  to  file  an  amend- 
ed answer  is  called  up  the  day  before  the  time 
set  for  a  second  trial  of  the  case,  and  the  pro- 
posed amendment  tenders  a  new  iasne,  it  is 
within  tbe  discretion  of  the  conrt  whether  or 
not  to  allow  the  motion. 

2.  In  an  action  for  breach  of  marrlaee  prom- 
ise, where  the  answer  contains  allegations 
against  the  character  and  chastity  of  plaintiff, 
and  the  case  baa  been  once  tried,  it  is  within 
the  discretion  of  the  court  to  grant  or  refuse  de- 
fendant's motion  for  leave  to  strike  ont  anch  al- 
legations on  the  second  trial. 

3.  On  a  trial  for  breach  of  marriage  promifte. 
where  no  proof  of  defendant's  allegationa 
againat  the  character  of  plaintiff  has  l>een  of- 
fmd,  it  is  not  error  to  charge  that  where  de- 
fendant falls  to  prove  such  aiiegations,  "it  is 
a  worse  case  than  if  there  had  been  a  simivle 
denial  of  tlie  contract  of  marriage,  and  the  ac- 
tion had  proceeded  on  tbe  ^mple  allegations  and 
denials." 

4.  Oa  a  trial  for  breach  of  marriage  promise, 
an  unproved  charge  of  plaintilTs  nncfaastity 
may  be  considered  in  connection  with  all  the  rest 
of  tbe  evidence  In  aggravation  <^  damages,  as 
tending  to  show  that  defendant  was  actuated 
by  malice. 

6.  In  proof  of  an  exeentory  promise  of  nomr- 
rlage^  plaintiff  introdnced  a  eo^  af  a  resolntkB 
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«f  a  fraternity  of  which  the  parties  were  actire 
members,  paraortiiig  to  extend  to  them  the  con- 
Cratalations  of  the  lodge  apoD  the  snpposed  mar^ 
riage,  adopted  on  information  which  proved  to 
be  false.  Brid,  that  it  was  admissible  to  show 
that  a  closer  intimacy  than  the  ordinary  rela- 
tions of  friendship  obtained  between  the  parties, 
within  the  knowledge  of  thrfr  co-members. 

8.  On  a  trial  for  breach  of  mmrriage  promise, 
an  article  published  over  defendant's  signature, 
attackinK  plaintiffs  character,  and  an  insalting 
letter  addressed  by  defendsnt  to  plaintiff,  both 
written  after  the  commencement  of  the  action, 
an  admissible  to  prove  the  animus  of  defendant 
In  refnalnc  to  perform  the  marriase  contract, 
and  may  be  consldmd  in  aggravation  of  dam- 
ages. 

7.  On  a  trial  for  breach  of  marriage  promise, 
where  it  is  son^t  to  prove  a  conspiracy  to  black- 
nudl  defendant,  the  admissions  and  statements 
of  one  of  the  alleged  conspirators,  while  not  in 
the  presence  of  plaintiff,  tonching  the  snppoaed 
conspiracy,  are  inadmissible. 

&  On  a  trial  for  breach  of  marriage  promise, 
evidence  that,  after  the  commencement  of  the 
action,  one  other  than  plaintiff  or  her  attorneys 
came  to  defendant,  and  offered  to  settle  the  case 
for  a  certain  sum,  and  represented  that  plaintiff 
woqM  accede  to  the  terms  indicated,  is  inadmis- 
sible to  prove  an  alleged  conspiracy  to  blackmail 
defendant,  where  it  is  not  shown  that  such  per^ 
aoD  waa  autfaoriced  to  compromise  with  defend- 
ant. 

8.  Where  the  cross-examination  of  a  party 
goes  to  matters  outside  his  examination  In  chief, 
but  which  are  pertinent  to  his  adversai^'s  cause, 
and  might  have  been  introduced  by  him  in  the 
first  Instance,  such  examination  becomes  sub- 
ject to  the  rules  that  would  govern  a  direct  ex- 
amination on  his  own  account,  and  it  is  discre- 
tionaiT  with  the  court  whether  the  testimony 
■hall  be  introduced  then  and  in  that  manner. 

10.  Where  it  is  agreed  by  the  parties  that  if 
plaintiff  be  allowed  to  introduce  a  deposition, 
signed  by  the  deponent,  bat  for  some  cause  ir- 
regular, defendant  may  Introduce  a  letter  pur^ 
porting  to  have  been  written  by  the  deponent, 
as  to  toe  letter  the  agreement  Is  simply  a  waiver 
of  the  observance  of  the  rales  touching  proof 
which  would  identify  and  qualify  it  as  proper 
to  go  to  the  jury,  but  is  not  an  admission  that  it 
ia  a  genuine  letter  of  the  deponent 

11.  It  was  i»oper  to  sabmit  the  question  touch- 
ing the  geniSneness  of  the  letter  to  the  jury,  up- 
on Itit'ir  comparison  of  the  handwriting  with  the 
■ignature  to  tlie  deposition. 

12.  After  verdict  a  party  cannot  complain  of 
the  mlacondnct  of  Jurors  of  which  he  was  cog- 
nixant  during  the  trial. 

13.  The  question  of  excesrive  damages  cannot 
be  raised  on  appeal  unless  specified  as  a  ground 
of  error  in  the  notice  of  appeaL 

Appeal  from  circuit  court,  Mnltnomali  coun- 
ty: E.  D.  Staattuck,  Judge. 

Action  by  May  Oamun  against  H.  D.  Win- 
ters for  a  breach  of  promiae  of  marriage. 
From  a  Judgment  in  favor  of  plaintiff,  de- 
fendant appeals.  Affirmed. 

For  former  report,  see  35  Pac.  2B0. 

B.  B.  Watson,  for  appellant  A.  F.  Sears, 
Jr.,  and  A.  F.  Fleg^  for  respondent 

WOLVERTON,  J.  Error  Is  predicated  of 
the  action  of  the  court  below  in  overruling 
defendant's  motion,  based  upon  his  affidavit, 
for  leave  to  file  an  amended  answer,  and  also 
In  overruling  a  subsequent  motion  to  strike 
out  certain  portions  of  the  original  answer. 
The  points  of  divergence  between  the  original 
and  the  proposed  amended  answer  arise  In  the 
f urUrn  and  separate  defenses  Interposed.  Tb» 


answer  sought  to  be  filed  contains  a  separate 
defense  in  substance  the  same  as  the  original, 
except  tliat  the  allegations  of  plalntllTa  las- 
civious cohabitation  with  one  DevlUe  Dodge 
and  one  W.  E.  Duffer  are  eliminated,  and  a 
further  separate  defense  alleging  the  prior 
marriage  of  the  plaintiff  with  one  Fred  Os- 
mun,  and  a  want  of  knowledge  or  Informa- 
tion sufficient  to  form  a  belief  as  to  whether 
said  marriage  had  .been  legally  dissolved. 
The  cause  had  been  once  tried,  and  the  mo- 
tion was  called  up  the  day  before  the  time  set 
for  a  second  hearing;  and  the  amendment 
having  tendered  a  new  Issue,  which  would  re- 
quire additional  evidence  to  support  or  over- 
come, we  think  It  was  within  the  sound  dis- 
cretion of  the  court  below  whether  or  not  to 
allow  the  motion.  Courts  are  usually  liberal 
in  granting  leave  to  amend  in  furtherance  of 
Justice;  but,  unless  It  is  apparent  that  Jus- 
tice would  be  subserved  by  the  amendment, 
it  is  not  an  abuse  of  discretion  to  refuse  Its 
allowance.  The  motion  to  strike  out  goes 
simply  to  the  allegations  tonching  plalntlfTs 
conduct  with  Dodge  and  Duffer.  It  appears 
by  the  affidavit  filed  with  the  first  motion  that 
defendant  had  failed  on  the  former  trial  to 
prove  these  allegations  to  his  satisfaction,  and 
the  purpose  of  the  motion  to  strike  out  was  to 
get  rid,  so  far  as  possible,  of  their  damaging 
effect,  as  false  imputations  against  the  cbar- 
act»  and  chastity  of  plaintiff.  The  court 
below,  having  heard  the  testimony  at  the  for- 
mer trial,  In  connection  with  the  affidavit  and 
the  conduct  of  the  defendant,  was  able  to 
Judge  whether  said  allegations  were  made  In 
the  first  Instance  in  good  or  bad  faltb;  and 
upon  reasons  drawn  from  these  observations^ 
we  presume,  the  court's  action  was  based. 
We  cannot  say  that  there  has  been  an  abuse 
of  discretion  In  disallowing  this  motion,  and 
error  in  this  respect  Is  not  well  assigned. 

In  this  connection  the  court  instructed  the 
Jury  that  "the  defendant  In  a  case  of  this 
kind  may  allege  the  bad  character  and  bad 
conduct  of  the  plaintiff,  but  he  does  so  al- 
ways at  his  peril.  What  I  mean  by  that  Is 
that  he  may  assert  it  and  prove  It.  He  may 
claim  that  plaintiff  bad  a  bad  character  and 
bad  reputation,  and  he  may  prove  It,  if  he 
can;  but,  if  he  falls  to  prove  It,  It  may  be 
taken  as  a  repetition  of  the  charge  of  un- 
chastlty,  and  may  be  considered  by  the  Jury 
In  connection  with  all  the  rest  of  the  testi- 
mony In  aggravation  of  damages.  In  other 
words.  It  is  a  worse  case  than  If  there  had 
been  a  simple  denial  of  the  contract  of  mar- 
riage, and  the  action  had  proceeded  on  the 
simple  allegations  and  denials."  It  is  claim- 
ed that,  besides  laying  down  an  erroneous 
rule  of  law  touching  the  ascertainment  of 
damages  in  tbe  action,  this  instruction  was 
'  espKlaily  injurious  to  tbe  defendant,  In  view 
of  being  held  to  his  former  answer.  Tbe 
ruling  upon  the  motion  to  amend  by  striking 
out  was  but  a  step  In  the  trial,  and,  if  tbe 
court  was  right  In  the  disallowance  of  the 
moti(8i,  it  was  right  In  instmctlng  the  Jury 
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touchlof;  the  effect  of  the  tmproved  fttletrfr- 
tions  which  the  motion  sotifrht  to  eliminate. 
Defendant  offered  proof  of  the  truth  of  one  of 
each  iiUefratioDs,  but  as  toucblns  ber  alleffed 
conduct  with  Dodjre  there  was  no  attempt  at 
proof,  nor  did  he  claim  anythlOK  for  it  Id  the 
HrRument  before  the  juiy.  Thla  was  the  con- 
dition of  the  ca«e  when  it  became  the  duty  of 
the  court  to  Instruct  the  JTI17,  and  It  was  not 
error  to  Instruct  with  reference  to  such  con- 
dition. Aside  from  this,  the  annwer  con- 
tains other  allejratlons  ImputluR  ■  immoral 
conduct  to  the  plaintiff  with  other  men  be- 
sides Dodfie  and  Duffer,  and  of  her  bad 
character  In  jreneral.  It  was  therefore  per- 
tinent to  so  Instruct  the  Jury  generally  touch- 
ing the  effect  and  lack  of  proof  of  such  al- 
lefnitlomi  as  matter  of  defense. 

Was  the  Instruction  proper  as  It  respects 
the  afnn*avatIon  of  damaffee?  An  iDstnictloa 
of  almost  Identical  lnip<»rt  was  approved  by 
this  court  In  Kelley  t.  HIphfleld.  15  Or.  2)0. 
14  Pac.  744.  The  ground  upon  which  a  false 
char^  of  uncfaastfty,  assigned  as  a  reason  for 
breaklDf:  off  the  marriage  enpiKement,  may 
be  considered  In  aj^fn'aTatlou  of  damages,  la 
that  It  shows  the  animus  attendlnj?  the  ser- 
erlnfE  of  auch  relations.  No  damatres  should 
be  allowed  for  the  defamatory  words,  but 
they  should  be  considered  as  tending  to  show 
that  the  defendant  was  actuated  by  malice, 
that  he  broke  off  the  engagement  wantonly 
and  Insolently,  and  with  a  had  and  wicked 
heart,  and  In  a  manner  well  calculated  to 
wound  the  feellufm,  Injure  the  reputation,  and 
destroy  the  future  prospects  of  the  affianced. 
So,  If  the  charge  Is  repeated,  by  spreading  It 
upon  the  records  In  the  cause  after  action  be- 
gun, without  Justifying  It  by  proof  at  the 
trial.  It  Is  a  proper  element  for  conslderatfon 
In  aggravation  of  damages,  upon  like  prin- 
ciple as  a  reiietltlon  of  slanderous  words  In 
the  pleadings  In  an  action  for  slander,  unless 
sustained,  may  be  considered  as  proof  of  the 
malice  which  prompted  the  defendant  to  give 
currency  to  the  slander  In  the  first  Instance. 
The  action  for  breach  of  promise  of  marriage, 
while  founded  upon  contract,  is,  in  Its  na- 
ture, an  action  for  tort  or  a  wrong  done  the 
plaintiff;  and,  If  It  becomes  manifest  that 
the  defendant  has  been  actuated  by  motlvea 
of  an  evil  Intent  to  wantonly  and  ruthlessly 
humlllHie  and  Injure  the  plaintiff,  a  ca.<4e  Is 
made  for  the  assessment  of  punitive  or  vin- 
dictive damages,  which  may  operate  as  a  pun- 
tehnient  in  the  Interest  of  st>ciety  as  well  as 
for  the  doing  of  a  willful  personal  Injury  to 
a  fellow  mortal.  Johnson  t.  Jenkins.  24  N. 
T.  2r,2;  Thorn  v.  Knapp,  42  N.  Y.  474;  Da- 
vis V.  Slagle,  27  Mo.  (MX).  The  court,  as  we 
think,  very  properly  told  the  Jury  that  such 
an  unproven  charge  of  unchastlty  might  be 
considered  In  connection  with  all  the  rest  of 
the  testimony  In  a;]^iivation  of  damaces. 

It  Is  further  conteudt-d  that  the  Instruction  Is 
faiilty  In  charaeterlzliig  such  a  case  as  being 
worse  for  the  defendant  than  If  there  had  been 
&  atmple  denlnl  of  the  contract  of  marriage. 


The  court  stanply  told  the  Jury  what  wbs  the 
ftict  under  the  law.  The  breach,  attended  with 
an  uufounded  charge  of  unchastlty,  or  an  un- 
succEHBful  attempt  to  Justify  suf^  a  dbarge,  ki 
certainly  a  worse  case  than  If  there  had  been  a 
simple  refusal  to  carry  out  tbe  marriage  con- 
tract, unattended  with  auch  aa  fanpniittkiD.  be- 
cause In  Itself  It  affords  the  very  grounds  for 
the  aggravation  of  damages.  There  is  no  la- 
timatiou  as  to  what  the  damages  should  be. 
The  two  kinds  of  cases  arc  fdmply  pat  In  rotn- 
parisoD  as  a  method  of  explaining  to  tbe  jury 
when  and  under  what  circumstances  they 
should,  and  tbe  coDdttions  nnder  which  they 
should  not,  visit  the  defendant  with  aggravated 
damages.  The  jury  could  not  have  undCT- 
stood  that  th^  should  tucn^ase  the  damages  at 
any  rate.  That  was  a  matter  left  fw  tbem  t» 
determine  under  the  testimony.  Tbe  objectlim 
la  not  well  taken. 

During  the  progress  of  the  trial,  plaintiff  in- 
troduced  and  had  read  to  the  Jury,  over  the 
objections  of  defendant,  certain  reaolutkns 
which  were  adopted  by  Palrvlew  Lodge,  No. 
500,  1.  O.  G.  T.,  June  26,  1802,  of  which  lodge 
plaintiff  and  defendant  were  members,  pur- 
porting to  extend  to  them  tbe  congratulattona 
of  the  lodge  upon  their  supposed  marriuge,  a 
copy  of  which  was  directed  to  be  fbrwarded  to 
tbem.  The  ruhug  of  the  <»art  In  this  regard 
Is  assigned  as  error.  The  reasons  assigned  for 
the  objection  are  that  the  resolutions  do  not  ftp- 
pear  to  have  been  prompted  by  any  conduct 
observed  between  the  parties,  but  upon  Informa- 
tion which  proved  to  have  been  false,  and  that 
It  was  Incompetent  for  the  purpose  of  proving 
an  executory  promise  of  marriage.  Tbe  evi- 
dent object  of  this  testimony  was  to  show  that 
a  closer  Intimacy  than  the  ot^nary  relations  of 
friendship,  such  as  usually  exist  between  mem- 
bers of  fraternal  socletlfs,  obtained  between  tbe 
parties.  It  Is  altogether  Improbable  tbat,  nn- 
less  such  Intimacy  had  been  previously  ob- 
served, the  lodge  would  have  been  so  ready  to 
adopt  the  resolutions,  without  definite  knowl- 
edge of  the  supposed  fact  upon  which  th^  were 
based.  Tbe  acts  of  the  parties  probably'  gave 
coloring  to  the  rep(»led  marriage,  aa  to  appar- 
ent from  the  reeolutioue  that  they  were  atten- 
tive and  active  members  of  the  cwder.  So  that 
they  have  some  tendency,  remote  and  Inferen- 
tial though  it  may  be,  to  show  an  existing  re- 
lationship coDsisteat  with  their  engagement,  and 
how  thetr  demeanor  towards  one  another  was 
regarded  among  their  friends  and  associatea. 
In  thla  view,  they  corroborate  In  some  small 
measure  the  proof  oltenA  by  the  plaintiff  of 
the  existence  of  the  engagement  between  tbem 
at  tliat  time. 

After  the  commencement  of  the  action,  the 
dofcDdant  made  a  statement  to  which  he  sub- 
scribed, and  hna  it  published  tn  the  Portland 
Chronicle,  In  reply  to  an  article  which  had  pre- 
vIouKly  appeared  In  the  Sunday  Mercury.  In 
the  course  of  this  statement  he  makes  Mm  of 
language  as  follows:  "They  [the  Mercury 
people]  preimred  to  espouse  the  cause  of  tbe 
Dotorkms  woman  [the  plaintiff],  who  knows 
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their  chaiKcten,  and  wbo  Inf^nned  me  herself 
that  one  of  the  proprtetorB  of  die  Mercury  was 
gutlty  of  a  mucb  more  flagrant  oCFenae  ttnn 
■he  duusee  me  wHh."  "As  to  the  pablMied 
vtatemeuti  eoncemlDf  my  relations  with  Mrs. 
Oamun,  the7  are  baaed  on  h&r  charge's,  and 
are  nearly  all  falae.  In  the  first  place,  sbe  Is 
not  tbe  miss,  hut  a  divorced  woman  of  a  man 
In  Chicago,  who  aecored  a  divorce  on  the 
grounds  of  her  having  been  false  to  him,  and 
thereby  contracted  and  commnnlcated  to  blm  a 
bad  disease."  "When  I  first  became  acquaint- 
ed with  her  [the  plaintiOF],  It  waa  throngh  her 
uncle  and  aunt  coming  Into  my  building,  and 
opening  a  bakery.  For  some  time  I  sunxmed 
fibe  was  a  respectable  woman,  and  In  time  I 
eaw  by  hex  coDvaaatkiii,  her  condoet  wtth 
other  men,  and  by  what  men  t<M  me,  that  she 
was  not  a  tIruoub  woman.  In  fact,  she  told 
me  that  she  was  not  TtrtnooH;  and  I  have  the 
sworn  statement  of  ooe  man,  given  volnntarlly, 
that  tta  first  tkne  he  ever  Doet  her  was  on  tibe 
street;  that  he  winked  at  her,  and  die  gave 
him  the  sign  to  follow,  and  he  spent  the  nlgtit 
with  her  at  an  hotel."  Tbls  pnblldied  state- 
ment vrent  to  the  Jnry,  over  the  objections  of 
defendant  We  think  It  was  property  admit- 
ted, as  tending  to  show  the  animus  of  defendant 
tn  refwtaig  to  perform  the  marriage  contract, 
upon  like  grounds  as  unproved  allegations  of 
DDchasdAy  in  the  pleadings  may  be  consklered 
hi  afrgra.Tatk»i  4tf  damages. 

Ii\ir  Uke  reaaooB,  the  insnltlng  lettn"  addressed 
by  defendant  to  ptalntlfE,  after  the  coomience- 
meat  of  the  action,  waa  tnvperly  admitted.  We 
•le  aware  that  there  are  good  authorities 
against  the  admtalon  of  the  statement  and  this 
letter  la  evidence.  The  reasons  upon  which 
they  proceed  are  that  they  kivolve  mattera  or 
transactions  occurring  sobsequent  to  the  com- 
meDcement  of  the  action,  which  sbonld  not  he 
permitted  to  contribute  to  an  increase  of  dam- 
ages abore  sneh  as  were  contemplated  by  the 
plalntlfl  when  the  action  was  begun  (Leavltt 
T.  Cnfler,  37  Wis.  46;  Greenleaf  v.  McColley, 
14  N.  H.  808).  and  because  they  require  the  coo- 
aldemtloD  of  an  Independent  tort  (2  Sedg.  Meas. 
Dam.  S  640,  note  1).  But  tf  we  are  rlglit  la 
our  poBltlon  that  an  unfounded  cbisrge  of  un- 
cfaaaUly.  tnoorporated  In  the  answer,  Is  cause 
tar  aggravation  of  damages,  then,  k^lcally, 
these  arathortties  are  wrong.  3  Suth.  Dara.  { 
821.  note  S.  StnUian,  J.,  tn  KeUey  v.  Highfield, 
supra,  says:  "Tbere  can  he  no  doubt.  If  the 
defendant's  deaertlao  of  the  plalntKf  was  with- 
out eauue,  or  bis  conduct  at  the  time  towarcla 
ber,  cr  aft«wards,  was  harsh,  cruel,  or  ma- 
Uctous,  or  if  at  any  time,  even  upon  the  trial, 
be  makes  a  wroiwfnl  attempt  to  blacken  her 
DHine  or  reputation,  the  Jury  have  a  -rlglit  to 
consider  it.  and  may.  if  they  think  proper,  add 
somethtaig  to  the  amount  of  djiraa^vn  on  ac- 
count at  such  new  or  additional  wrong."  So, 
in  this  case.  If  the  contractual  relations  were 
wanbmiy  broken  off  by  the  defendant,  and  be 
afterwards  willfully  and  raallclousiy  perstnted 
la  casting  imputations  against  the  plalntifTs 
dnmctar  thaeiig^  the  pnbUe  prms,  aad  by  ta- 


dltli^  to  her  indecent  and  tauralting  letters, 
whether  done  before  or  after  the  commence- 
ment of  the  action,  such  acta  may  be  consld- 
ered  as  a  reflex  cS  the  defendant's  wicked  In- 
centive for  severing  such  relations,  and  taken 
Into  account  by  the  Juiy  to  awarding  damages. 

There  was  some  evidence  Introduced  by  de- 
fendant tending  to  show  that,  prior  to  the  al- 
leged breach,  a  conspiracy  had  been  entered 
into  between  the  plalntiflf  and  one  M.  J.  Santry 
to  blackmail  and  extort  money  from  the  defend- 
ant by  means  of  this  litigation.  Whether  or 
not  there  was  a  prima  f&de  case  of  conspiracy, 
snfficlent  to  go  to  the  Jnry,  we  are  not  called  up- 
on to  decide.  It  Is  sufficient  to  say  that  all 
the  evidence  offered  to  establish  such  alleged 
conspiracy  was  submitted  to  them,  except  cer- 
tain admissions  and  acts  of  Santiy,  the  rejec- 
tion of  which  is  assigned  as  error.  Dr.  C.  E. 
Hill,  while  a  witaess  for  defendant,  after  teatl- 
fyiog  to  havlag  overheard  some  parties,  in  tbe 
presence  of  the  plaintiff  and  Santry,  narrate 
some  "rather  smutty"  stories,  was  asked  a  fur- 
ther question,  which  being  objected  to,  the  de- 
foidant's  counsel  stated:  "We  propose  to  prove 
by  this  witness  that  Santiy,  about  this  time  and 
after  this  time,  dalmed  to  be  toterested  In  this 
litigation,  and  to  hare  a  part  In  It,  and  claimed 
that  they  were  to  divide  whatever  they  should 
get  out  of  Winters."  Later  on,  counsel,  ad- 
dressing the  witness,  said:  "Ton  may  state 
whether  or  not,  on  or  about  that  time,  ,you 
beard  Santry  state  what  the  agreement  between 
him  and  Mrs.  Osmun  was  with  regard  to  divid- 
ing the  money  they  should  get  out  of  Mr.  Wln- 
ters."  l%iB  Is  enough  to  elucidate  the  nature 
of  the  testimony  sought  to  be  elicited.  It  re- 
lates simply  to  admissions  and  statements  of 
Santry,  while  not  to  the  presmce  of  plain- 
tiff, touching  the  supposed  conspiracy  that  had 
been  entered  Into  between  the  parties  to  extort 
money  from  Winters.  As  respects  such  testi- 
mony, the  rule  seems  to  be  as  laid  down  In 
Metcalfe  t.  Conner,  12  Am.  Dec.  SiO,  as  fol- 
lows: "Any  declarations  by  one  of  the  party 
at  the  time  of  committing  the  tmlawful  act  are, 
no  doubt,  not  only  evidence  against  himself,  hut, 
as  being  a  part  of  the  res  gestce,  and  tending  to 
determine  the  quality  of  the  act,  are  also  evi- 
dence against  the  rest  of  the  party,  who  are 
equally  as  responsible  as  ff  they  bad  themselves 
done  the  act  But  what  one  of  the  party  may 
have  been  heard  to  say  at  any  other  time  as  to 
the  share  which  others  had  to  the  transaction,  or 
as  to  the  object  of  the  conspiracy,  cannot  be  ad- 
mitted as  evidence  to  affect  them,  for  It  has  been 
solemnly  decided  that  a  confession  Is  evldf^nce 
only  agatost  the  person  himself  who  makes  the 
confession,  and  not  against  others."  This  rule 
Is  explicitly  sanctioned  and  upheld  in  Shcppard 
V.  Tocum,  10  Or.  417,  and  authorities  there  cit- 
ed. Bee,  also,  Miner  v.  Barber,  GO  N.  Y.  558, 
667.  And  It  amply  supports  the  action  of  the 
court  below. 

Winters  was  asked,  while  a  wltoess  In  his 
own  behalf,  whether  or  not  Santry  came  to 
him  after  the  action  was  commenced,  clalm- 
iag  to  hare  One  anOioilty,  and  proposed  to 
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settle  the  case  for  a  certain  amount,  and  rep- 
resented that  plaintUf  would  accede  to  the  terms 
indicated;  and  It  Is  claimed  that  the  refusal  to 
permit  him  to  answer  waa  also  error.  But  the 
evidence  which  the  question  Indicates  might  be 
elicited  does  not  appear  to  be  such  as  would  es- 
tablish acts  in  the  execution  of  the  alleged  con- 
spiracy; and,  besides,  the  action  had  been  com- 
menced, and  was  then  In  the  hands  of  her  at- 
torneys, and  It  Is  not  shown  that  Santry  was 
authorized  to  compromise  with  the  defendant. 

It  is  claimed  that  in  the  cross-examination  of 
the  defendant,  while  a  witness  In  his  own  be- 
half, plalntlfTs  counsel  was  permitted  to  ex- 
amine him  touching  things  entirely  outside  of 
and  beyond  the  matters  Inquired  of  on  bis  ex- 
amination In  chief;  that  la  to  say,  plaintiff  was 
allowed  to  interrogate  the  witness  In  respect 
to  shorthand  notes  of  his  testimony  i^ven  at  4 
former  trial,  which  was  not  germane  to  the  di- 
rect examination  at  the  present  trlaL  The  in- 
quiry, however,  went  to  matters  which  were 
pertinent  to  plaintiff's  cause,  and  might  have 
been  Introduced  by  her  In  the  flrat  Instance.  If 
she  exceeded  the  proper  bounds  of  croas-ex- 
anilnation,  the  testimony  became  aa  much 
her  own  as  If  Introduced  by  her.  Such  exami- 
nation became  subject  to  the  same  rules  as 
a  direct  examination  upon  her  own  account 
Hill's  Ann.  Laws,  i  837.  It  was  discretion- 
ary with  the  lower  court  Whether  the  tes- 
timony should  be  Introduced  then  and  In  that 
maimer.  Long  t.  Lander,  10  Or.  178.  It  was 
perhaps  Irregularly  gotten  to  the  jury,  but  we 
coimot  see  that  the  course  which  the  court  al- 
lowed to  be  pursued  substantially  affected  any 
of  defendant's  rights.  Possibly,  It  may  have 
been  proper  for  Impeachment.  This,  however, 
we  do  not  decide,  as  It  does  not  appear  to  have 
been  Introduced  for  that  purpose. 

During  the  trial,  the  defendant  offered  in  evi- 
dence a  letter  in  pencil  addr^sed  to  defendant's 
attorneys  at  Chicago,  and  purporting  to  have 
been  written  by  the  plaintiff's  former  hustiand, 
of  which  the  following  is  a  copy:  "Chicago, 
January  20th,  18^.  Ferguson  &  Goodnough— 
Dear  Sirs:  I  think  I  can  do  better  on  the  other 
side  of  the  fence.  I  got  a  letter  the  other  day 
to  that  effect  Yours,  Fred.  A.  Osmun."  It 
was  Introduced  for  the  avowed  purpose  of  ex- 
plaining the  averment  in  the  answer  "that  at 
various  times  In  the  year  1^01,  at  Chicago,  Il- 
linois, and  at  Pontlac,  Michigan,  the  plaintiff 
was  gull^  of  lewd  and  lascivious  cohabitation 
with  Derllle  Dodge,"  and  his  failure  to  offer 
any  evidence  In  support  of  said  averment 
Counsel  for  plaintiff  had  objected  to  the  intro- 
duction of  this  letter,  but  at  this  time  they 
agreed  with  counsel  for  defendant  that  It  might 
be  read  to  the  Jury  upon  condition  that  a  cer- 
tain deposition  of  the  said  Fred.  A.  Osmun, 
which  had  been  taken  In  behalf  of  defendant, 
but  which,  on  account  of  some  Irregularity,  was 
subject  to  objections,  should  also  go  in  evi- 
dence; so  both  the  letter  and  the  deposition 
went  to  the  Jury.  At  the  ai^ument  one  of 
plaintUTs  counsel  sought  to  impeach  the  gen- 
uineness <a  the  letter,      a  comparison.  In  the 


presence  of  the  Jury*  of  the  handwriting  and 
the  signature  with  the  signature  contained  on 
each  page  of  the  d^>osition,  to  which  procedure 
the  defendant  objected,  but  was  overruled  by 
the  court;  and  the  question  as  to  the  autben- 
tlclty  and  genuineness  of  said  letter  and  signa- 
ture was  submitted  to  the  Jury.  Defendant 
contends  that,  as  the  plaintiff  agreed  to  allow 
the  letter  to  be  read  to  the  Jury,  she  was  es- 
topped to  question  Its  goiuineness,  and  that  the 
court  erred  In  permitting  her  to  do  so,  and  that 
it  further  erred  In  submitting  the  question  to 
the  Jury  upon  a  simple  comparison  of  the  hand- 
writing. The  controversy,  Judging  from  the 
record,  appears  to  us  about  like  this:  Defend- 
ant was  seeking  to  Introduce  the  letter  for  a 
purpose  which  would  go  to  his  advantage. 
The  deposition  of  Osmun  had  been  taken,  and 
might  have  been  introduced  1^  either  party, 
providing  the  certification  and  transmission  were 
regular,  but  they  were  not,  aa  It  appeared.  Tlils 
deposition  was  supposed  to  be  Ikvorable  to 
plaintiff,  but  the  letter  does  not  appear  to  have 
been  made  a  part  of  It  So  that  the  agree- 
ment was  but  a  mutual  concession  that  defend- 
ant might  introduce  the  lett»,  and  the  plaintiff 
the  deposition,  as  the  evidence  of  the  respective 
parties.  As  to  the  letter,  It  was  simply  a 
waiver  of  the  obeervaiuie  of  the  rules  touching 
proof  which  would  IdentU^  and  qualify  it  as 
proper  to  go  to  the  Jury,  but  not  an  admlsakn 
that  It  was  the  genuine  letter  of  Osmun.  This 
Is  the  view  the  court  below  took  of  the  situa- 
tion, and  we  believe  it  to  be  comet  Nor  did 
the  court  err  in  submitting  the  question  wheth- 
er or  not  the  letter  was  genuine  to  the  jniy. 
Evidence  respecting  handwriting  may  be  givoi 
by  comparison,  made  by  a  witoess  skilled  In 
such  matters,  or  by  the  Jury,  with  writings  ad- 
mitted or  treated  as  genuine  by  the  party 
against  whom  the  evidence  is  offered.  Hill's 
Ann.  Laws,  S  706.  No  question  was  raised  as 
respects  the  signature  to  the  deposition.  It  was 
admitted  to  be  Oamun's  genuine  signature,  and 
It  was  proper  to  submit  the  qnestlon  touching 
the  genuineness  of  the  letter  to  the  Jury,  upon 
their  comparison  of  tlie  handwriting  with  the 
signature  to  the  deposition. 

After  verdict  and  before  judgment,  the  de- 
fendant moved  for  a  new  trial,  based  princi- 
pally upon  the  ground  of  the  misconduct  of  two 
of  the  Jurors  during  the  trial.  The  motion  was 
supported  by  affidavits,  and  OH>oeed  by  counta- 
affidavits.  It  appears  that  the  mlscmduct  com- 
plained  of  occurred  October  25th,  and  was  ob- 
served at  the  time  by  one  of  defendant's  coun- 
sel, but  the  verdict  was  not  rendered  untD  Oc- 
tober 29th.  The  court  below  overruled  the  mo- 
tloa,  and  refused  a  new  trial,  and  its  actloa  In 
this  regard  Is  assigned  as  error.  The  respond- 
ent contends— First  that  an  otdst  refusing  a 
new  trial  Is  not  reviewable  on  appeal;  and, 
second.  It  was  not  error  to  disallow  tbe  mo- 
tion. Walvhig  the  first  question,  the  matter 
may  be  disposed  of  on  tbe  second.  Assuming 
that  the  misconduct  of  tbe  juron  was  sufficient 
to  dlfFi'^^^'"*!r  them  from  further  participating 
In  tbe  trial,  we  think  the  ottfedkio  came  too 
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late.  The  acta  complalaed  of  were  committed 
Bome  four  days  prior  to  the  rendition  of  the 
verdict,  and  while  the  cause  was  yet  In  the 
hands  of  the  Jury.  The  defendant  was  coff- 
nlzant  of  sndi  acts  all  the  while,  and  should 
haTe  brought  them  to  the  knowledge  of  the 
court  at  once,  and  had  the  Jury  discharged  or 
recast.  By  taking  his  chances  before  jurors, 
whom  he  declares  to  have  been  disqualified, 
when  he  could  hare  bad  a  hearing  before  ver- 
dict, he  baa  waived  the  objection.  Shippen,  J., 
lu  Berry  v.  De  Witt,  27  Fed.  724,  says:  "Such 
misconduct  of  a  Juror  during  the  trial,  if  known 
to  the  party  at  the  time  of  its  occurrence,  and 
not  made  the  subject  of  a  motion  to  the  court, 
la  waived.  A  party  cannot  know,  during  the 
trial,  a  fatal  objection  arising  from  the  miscon- 
duct of  a  Juror  upon  the  trial,  and  keep  silence, 
and  take  advantage  of  it  In  the  event  of  an 
adverse  verdict.  He  Is  not  permitted  to  'specu- 
late upon  the  chances  of  a  verdict.'  "  This  doc- 
trine Is  supported  by  numerous  cases,  and  ap- 
pears to  be  well  settled.  See  State  v.  Tuller. 
3i  Conn.  280;  Consolidated  Ice-Mach.  Co.  t. 
Trenton  Hygeian  Ice  Co.,  S7  Fed.  901;  C<^ 
weU  V.  State,  49  Ga.  106;  Martin  v.  Tidwell, 
38  Oa.  345;  Stampofskl  v.  Steffens,  79  111.  306; 
Husaey  v.  Allen,  S9  Me.  268;  Rowe  v.  Canney, 
139  Mass.  41,  29  N.  B.  219;  Koester  v.  City 
of  Ottumwa,  34  Iowa,  41;  Gumey  v.  Railway 
Co.,  41  MUm.  223,  43  N.  W.  2;  Hill  v.  Green- 
wood, 160  Mass.  256,  36  N.  E.  668. 

The  question  made  touching  excessive  dam- 
ages, not  being  specified  as  a  ground  of  error  In 
the  notice  of  appeal,  cannot  be  examined  here, 
even  If  it  was  otherwise  ccnnpetent  for  ttala  court 
to  consider  It 

There  are  other  exceptions  to  instructions  giv- 
en by  the  court,  and  to  others  asked  and  re- 
fused. The  former  opinion  rendered  in  this 
case  (25  Or.  260,  36  Pac.  250)  la  decisive  of 
two  of  tbem,  to  wit,  the  effect  of  seduction  as 
an  element  In  the  a^ravation  of  damages,  and 
the  question  touching  the  alleged  seduction  by 
means  of  force  and  violence.  This  latter  was  a 
question  for  tbe  Jury,  and  was  properly  submit- 
ted to  th^  consideration.  The  others  we  have 
carefully  examined,  and  find  that  the  court  be- 
low Is  not  in  error  regarding  them.  Affirmed. 


STATE  ex  rel.  OBRMAN  SAYINGS  ft  LOAN 
80G.  V.  SBAR8. 
(Soprema  Gmnt  of  Oregcm.    Nor.  9,  1896.) 

COKaTITDTIOHAL  LlW— ImPAIBHBKT  OF  CONTBAOT 
—  MORTOAQR  FORICI/MDHE, 

Act  Feb.  23,  1890  (Laws  1896,  p.  68),  ex- 
tending the  time  for  redemption  from  execation 
■ales  of  real  estate  on  mortgage  foreclosure 
from  4  to  12  months,  is  UDConstitutioaal,  as  ap- 
plied to  a  sale  under  a  mortgage  executed  prior 
to  its  passage.  Bamits  v.  Beverly,  16  Sup.  Gt. 
1042.  163  U.  S.  118,  followed.  48  Pac  482, 
reversed. 

On  petition  for  rehearing.  Granted. 
For  prior  r^rt,  see  43  Pac.  482. 

PER  CURIAM.    On  the  27th  of  Janoaiy. 
1806,  an  opinion,  reported  In  43  Pac  48%  was 
T.46P.na9— 60 


filed  in  this  case,  holding  that  the  act  of  tbe 
legislature  approved  Februai?  23,  1895  (Laws 
1885,  p.  59),  extending  tbe  time  tor  redemptltm 
from  execution  sales  of  real  estate  from  4  to  12 
months,  applied  to  foreclosure  sales  under  mort- 
gages executed  prior  to  its  passage,  and  did 
not  Impair  the  obligation  of  tbe  mortgage  con- 
tract. Shice  that  time,  however,  the  supreme 
court  of  tbe  United  States,  In  Bamltz  v.  Bev- 
erly, 163  U.  S.  118,  16  Sup.  Ct.  1042,  on  writ 
of  error  from  the  state  of  Kansas,  has  held  that 
a  state  statute  which  extends  the  period  of  re- 
demption beyond  tbe  time  allowed  at  the  date 
of  the  execution  of  the  mortgage  cannot  constl- 
tuUonaliy  apply  to  a  sale  under  a  mortgage  exe- 
cuted prior  to  Its  passage.  Within  the  doctrine 
of  that  case,  and  the  principle  therein  announ- 
ced, our  decision  Is  erroneous;  and,  as  the 
question  la  one  of  federal  cognizance,  we  are,  of 
course,  bound  to  follow  the  decision  of  the  high- 
est federal  court  Tbe  Judgment  heretofore  ren- 
dered by  this  court  must  therefore  be  annulled 
and  set  aside,  and  tbe  Judgment  of  the  court 
below  reversed  and  tbe  cause  remanded,  with 
directions  to  Issue  the  peremptory  writ  of  man- 
damns  as  prayed  for. 


DAVIS  v.  HANNON  et  al. 
(Snpreme  Court  of  Oregon.    Nov.  9,  1800.) 
Plkai>ixq— Aux>wiNO  Amendmb^^t  During  Trial 

— BUBSTASTIALLT  ChaNOINO  DEFESaii. 

Id  an  action  against  an  officer  U}  recover 
the  valne  of  property  sold  <hi  execation  against 
another  than  plaintiff,  where  the  answer  de- 
nied plaintiff's  ownership,  defendant  was  per- 
mitted, during  the  trial,  and  after  ^aintifl  bad 

? roved  a  sale  and  transfer  of  the  pwoeitr  to 
im  from  the  execution  defendant;  to  amend  his 
answer  by  alleging  that  snch  transfer  waa 
fraudulent  as  to  creditors  of  the  seller.  Bdd, 
that  the  allowance  of  such  amendment  was 
within  the  discretion  of  the  court  under  Hill's 
Ann.  Laws,  $  101,  snthorizlng  t^e  allowance  of 
amendments,  in  furtherance  of  justice,  whm 
they  do  not  substantially  change  the  cause  of 
action  or  defense. 

Appeal  from  drcnlt  court.  Baker  coimty.; 
Robert  Eakln,  Judge. 

Action  by  C.  C.  Davis  against  John  P.  Han- 
non  and  others.  Jodgmait  for  d^endanta, 
and  plaintiff  appeals.  Afflnned. 

Wm.  R.  King,  tor  appellant 

MOORE,  C.  J.  This  Is  an  actlcm  to  recover 
tbe  value  of  personal  property  seized  and  sold 
upon  execution.  Tbe  plaintiff  alleges  that  the 
defendant  Hannon  is  the  duly  elected,  quail- 
fled,  and  acting  constable  of  Huntington  pre- 
cinct In  Baker  county,  and  that  tbe  defend- 
ants Degel  and  Fifer  are  sureties  on  his  offi- 
cial undertaking;  that  a  Judgment  liaving 
been  duly  rendered  In  the  Justice's  court  of 
said  precinct  In  favor  of  one  W.  J.  Woods,  and 
against  R  D.  Gorby  and  W.  M.  Gorby,  part- 
ners as  Gorby  Bros.,  an  execution  was  Issued 
thereon,  in  pursuance  of  which  Hannon,  as 
constable,  levied  upon  and  sold  the  property 
In  question,  which  was  of  tbe  value  of  (500; 
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that,  at  the  time  of  sueh  levy,  plalntlfl  was  the 
owner,  and  entitled  to  and  In  tbe  ponesBlon, 
of  said  property,  and  tbat'lir  zcason  of  such 
Beliure  and  sale  be  had  been  damaged  in  the 
Bum  of  fSOO,  for  which  he  demanded  judgment 
The  answer  denied  only  the  allegatlonB  of 
ovraetsblp,  posseaslon,  and  value  of  the  prop- 
erty; but  at  the  trial,  after  the  plalntill  had 
testified  that  he  was  the  owner  and  fn  the 
possession  of  the  property  at  the  time  It  was 
seized,  and  bad  Introduced  In  evidence  a  UU 
of  sale  executed  by  said  R.  D.  Gorby,  eviden- 
cing the  transfer  of  the  title  to  blm,  the  court, 
upon  motion,  over  plalntlfF's  objection,  grant- 
ed  the  defendants  leave  to  amend  their  an- 
swer  by  adding  thereto  an  allegation  that  the 
pretended  sale  was  without  conslderatiMi,  and 
fraudulent  as  to  the  creditors  of  Gorby,  and 
made  with  Intent  to  hinder,  delay,  and  de- 
fraud Woods,  the  plaintlfF  in  said  writ.  The 
reply  having  put  in  Issue  these  allegations  of 
new  matter,  a  trial  was  had,  resuiting  In  a 
verdict  and  Judgment  In  favor  of  the  defend- 
ants, from  which  the  plaintiff  appeals. 

The  only  question  presented  for  consideration 
Is  whether  the  court,  at  that  stage  of  the  ease, 
poHseBsed  the  power  to  allow  the  amendment 
complained  of;  for,  if  it  bad.  the  allowance  of 
the  motion  was  a  matter  within  Its  discretion, 
which  will  not  be  reviewed  on  appeal  unless  ft 
aflrmatlvely  appears  that  there  waa  a  plain 
abuse  of  such  discretion,,  to  the  manifest  In- 
jury of  some  substantial  right  of  the  appel- 
lant. Henderson  v.  Morris,  5  Or.  24;  Baldocb 
V.  Atwood,  21  Or.  73,  26  Pac.  1058;  Garrison 
V.  Goodale,  23  Or.  307,  31  Pac.  709;  Foster 
V.  H»id««on  <Or.)  45  Pac  889.  Section  101, 
Hill's  Ann.  Laws  Or.,  as  far  as  it  applies  to 
the  question  at  Issue,  authorizes  the  trial 
court.  In  furtherance  of  justice,  and  upon  such 
terms  as  may  be  proper,  at  any  time  before 
the  cause  is  submitted,  to  allow  any  pleadp 
lag  to  be  amended,  when  su^  amendment 
does  not  substantially  change  the  cause  of  a<S 
tion  or  defense,  by  conforming  the  pleading  to 
the  facts  proved.  The  plaintiff  would  have  to 
prove,  under  the  Issue  made  by  the  original 
answer,  that  he  was  the  owner  and  entitled  to 
the  prop«ty  in  question,  while  the  defendant 
might  give  In  evidence  any  facts  that  tended 
to  disprove  such  ownership  and  right  of  pos- 
session. The  amended  answer,  however,  con- 
cetled  that  the  plaintiff  was  the  owner,  as 
against  all  persons  except  the  creditors  of  Gor- 
by, and  as  to  tbem  the  defendants  assumed 
the  burden  of  proving  that  the  plaintiff's  title 
was  fraudulent.  Fraud  having  been  alleged 
In  the  amended  pleading,  different  evidence 
from  that  required  under  the  original  answer 
was  necessary  to  establish  It;  and.  while  this 
may  be  the  test  of  a  new  issue,  the  question 
arises,  did  the  amendment  substantially 
change  the  defense?  The  original  answer  de- 
nied tbe  plaintiff's  title  altogether,  and.  If  the 
proof  had  sustained  tbe  defendants'  theory. 
It  would  have  defeated  the  action.  The  ■ 
amended  answer  conceded  that  plaintiff  had  I 
tin  evidence  of  title,  but  alleged  that  it  was  I 
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frandolent  as  to  the  idalntlff  In  the  execution 
un^er  which  the  property  was  seised  and  sold, 
and.  the  proof  liavlng  snatained  tids  lasoe, 
plaintiff's  title  necessarily  failed.  In  eodi  in- 
stance plaintiff's  title  was  attacted.  and.  wliUe 
different  evidence  was  demanded  to  snstain 
tbe  allegattoa  of  fraud,  we  do  not  consider 
that  the  amoidment  wtoui^t  a  aabstantU 
ehange  In  the  defense.  In  Boldot^  v.  Atwood. 
supra,  the  plaintiff,  after  the  evidence  was  all 
taken,  by  leave  of  court  filed  a  second  arooid- 
ed  complaint,  containing  a  number  of  allega- 
tions not  found  in  either  the  original  or  first 
amended  complaint;  and  ft  was  centended  chat 
the  amendment  was  in  effect  the  subetltutioo 
of  an  original  complaint,  setting  up  a  new  and 
entirely  different  cause  of  suit  But  Strahan. 
C.  J.,  in  dedding  the  case,  says:  "Tbe  amend- 
ment does  not  change  the  controversy.  The  salt 
still  is  In  relathm  to  tbe  water  alleged  to  bave 
l>een  appropriated  by  the  plaintiff,  and  his  rl^t 
to  have  It  flow  to  and  upon  his  land.  This  is 
the  real  gist  of  the  sutt.  Any  amoidment  of 
the  pleadings  which  would  farther  support  this 
right  mi^t  be  permitted  by  the  court,  in  fur- 
therance ra  Justice.  So,  also,  any  amendment 
of  tbe  answer  which  tended  to  defeat  tbe 
cause  of  suit  set  up  by  the  plaintiff  migbt  tie 
allowed  the  defendant  on  the  like  t«^DS." 
The  purpose  of  the  amendment  having  been 
to  conform  the  pleading  to  the  fhcts  proved, 
and  such  amendment  not  having  aubstaatlalJy 
changed  the  defense,  the  power  of  tht  court, 
under  the  statute,  to  allow  It,  Is  trnqneatioQed. 
If  the  defendants,  relyhig  upon  flieir  belief  that 
the  title  to  the  property  hi  question  was  Id 
Gorby,  denied  the  allegation  of  plaintiff's  own- 
ership, and  went  to  trial  on  diat  issne.  during 
which  they  should  ascertain  that  plaintiflr  bad 
the  evidence  of  title  thereto,  to  have  refused 
them  leave  to  amend  their  answer  on  discover- 
ing that  fact  would  seem  like  a  denbil  of  Jth- 
tlce.  The  plaintiff  did  not  ask  for  a  contlnn- 
ance  In  consequence  of  the  amendment,  and 
from  this  It  must  be  inferred  that  he  thought 
he  was  prepared  to  meet  the  new  Issue.  Tbe 
court  having  the  authority,  and  tbere  beinc  no 
abuse  of  discretion  In  allowing  tbe  amend- 
ment, it  follows  that  the  JildSmait  Is  afOrmed. 
and  It  is  u  ordered. 


JOBT  T.  PALACK  DKY-GOOD8  & 
SHOE  CO. 

(Supreme  Court  of  Oregim.    Nor.  9,  1896.) 

Taxation— AssBssMB ST— Tax  Dsed— Sovficiesct 
OP  Descriptios  —  AcTiow  TO  Recovbr  Lia:cd 
Bold  F'»k  Taxrs  —  Tbsder  ov  Sum  Paid  bt 

PfRri!*SER— WhEV  NeCEISMIT. 

1.  Hill's  Ann.  Laws.  |  277a  sabds.  1-4,  k- 
quire  tbe  asaeraors,  In  asaesMBff  land,  to  set 

down  Id  separate  columns  (1)  the  names  of  all 
tnxflltie  perKons;  (2)  a  dcBcription  of  the  tratt 
taxed,  specifying,  under  separnte  heada  tow-n- 
ship,  miige,  and  section,  or,  if  divided  into  lots 
Biiii  lilooks.  the  numl>er  thereof;  (3)  the  number 
j  of  acres,  etc.,  nnless  the  land  be  divided  into 
biocki*  and  Intx;  »ii<l  (4>  the  cash  value  of  eai-h 
I  pared.    Section  2773  provides  that  If  the  laud 
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ftMemed  be  less  or  more  than  a  subdivisIOD  ae- 
cordiDf;  to  the  UnitH  States  survey,  unleea  dl- 
Tided  mto  lots  and  blocks,  it  shall  be  described 
hj  the  bouDdarien  thereof,  or  so  as  to  make  the 
description  certaiQ.  Hdd  that,  where  the  land 
is  so  situated  that  it  cannot  be  correctly  describ- 
ed by  legal  aubdivisioD  or  by  lots  or  blocks,  it 
most  be  described  by  metea  and  bounds,  or  so 
as  to  mske  the  description  certain. 

2.  A  deBcriptk>n  of  land  in  an  asseasment  roll 
and  a  sherift's  tax  deed  as  a  "fraction  of  lot 
Mo.  2"  Id  a  certain  bloi^  does  not  sufflciently  de- 
scribe an  undlrided  onP-balf  of  a  part  only  of 
■och  lot,  or  22  feet  and  7  inches  oy  165  feet 
thereof. 

8.  HiU'a  Ann.  Laws,  8  2823,  provides  that  in  a 
■nit  to  recover  land  sold  for  taxes,  except  where 
the  taxes  have  been  paid  or  the  land  redeemed, 
defeodaot.  aa  against  the  holder  of  the  tax  title 
muiit,  with  his  answer,  pay  into  court  the  taxes 
for  which  the  lands  were  sold,  and  any  taxes 
the  purchaser  may  have  paid  on  the  land,  with 
Interest,  for  the  benefit  of  the  holder  of  the  tax 
deed  in  case  said  tax  title  fails.  HM,  that, 
where  the  description  In  the  asHesBment  roll  and 
in  the  tax  deed  is  so  va^e  as  not  to  describe  any 
land,  and  Is  therefore  insufficient  for  the  pur- 
pose of  assessment,  and  the  deed  is  void  for  the 
same  reason,  in  an  action  by  the  hoid«r  of  such 
deed  to  recover  the  land  defendant  need  not 
make  sndi  t«ider. 

Appeal  from  circuit  court,  Marloo  comi^; 
Oeot^e  H.  Burnett,  Judge. 

Action  by  WlUlam  Jory  against  the  Palace 
Dry-Goods  &  Shoe  Company  to  recover  ih»- 
sesslon  of  the  undivided  oue-half  of  a  certain 
portion  of  a  lot  in  the  city  of  Salem,  Or. 
From  a  Judgment  on  tbe  pleadings  dismissing 
the  action,  plaintiff  appeals.  Affirmed. 

This  i»  an  action  to  recover  posseeaion  of 
the  undivided  one-half  of  22  feet  ,  and  7  Inches 
by  166  feet  of  lot  No.  2,  Dlock  40,  in  tbe  city 
of  Salem,  Marlon  county,  Dr.,  more  partlcih- 
laily  described  as  "beglimlng  at  a  point  45 
feet  and  2  Inchea  south  at  tbe  southeaat  etx- 
ma  of  tbe  buUdlng  now  known  as  tbe  First 
National  Bank  Building,  and  running  south, 
paralld  witb  Gommerclal  atreet,  22  feet  and 
7  inches;  thence  west,  parallel  with  the  south 
waU  of  said  bank  bnUding,  165  foet,  to  the 
all^;  thence  north,  paraUel  wltii  the  ^1^, 
22  feet  and  7  Inches;  thence,  on  a  straight 
Une,  east  to  the  place  of  beglnnhig."  The 
Cfmiplaint  is  in  tbe  usual  form.  The  defendant, 
after  putting  in  Issue  the  owuwshlp  and  right 
of  possession,  as  a  further  defense  alkgfs  owur 
ship  in  one  B.  Llrlngstone,  and  that  defendant 
Is  a  tenant  under  him;  that  plaintiff's  pre- 
tended title  Is  based  upon  a  certain  tax  deed* 
a  coiv  (tf  which  Is  made  a  part  of  the  ac^ 
swer.    The  property  attempted  to  be  con- 
veyed thereby  Is  desolbed  aa  "Salem  fraction 
of  lot  No.  2  In  block  No.  49;  Salem  lots  Noa. 
4.  S.  6,  and  7,  block  No.  4B,  togeOier  with  aU 
and  singular  the  tenements."  etc.  The  deed 
purporta  to  be  based  upon  a  sale  for  delin- 
quent taxes  levied  upon  tbe  property  therein . 
dracrlbed  for  tbe  year  181)0^  in  tbe  name  of 
W.  N.  Ladue.  from  whom  B.  Livingstone  de- 
ralpms  his  title.  It  is  further  alleged  that 
I^due  full;  paid  and  dlsctuurged  all  taxus 
levied  upon  tbe  premises  described  In  the 
complaint  for  the  year  lHQd,  long  prior  to  the 
pretended  tax  sale.  It  Is  admitted  by  tba 


reply  that  tbe  answer  seta  out  a  correct  ca^ 
of  the  tax  deed,  and  that  plaintiff  claims  title 
by  virtue  thereof;  but  the  allegation  that 
Itadue  paid  the  taxes  for  18Q0  prior  to  dw 
sale  Is  denied.  .  The  reply  fiuther  states  af- 
firmatively that,  before  the  commencement  of 
this  action,  Ladue  deeded  the  premises  in  coa- 
troversy  to  Livingstone,  but  that  the  latter 
bad  full  knowledge  and  notice  oS  plalntlff'a 
title  at  the  time,  and  "that  plaintiff  t^d  « 
the  27tb  day  of  June,  1801,  the  sum  of  fI3I 
to  tbe  sheriff  of  Marlon  county,  Oregon,  as 
the  consideration  for  such  deed,  tbe  same  be- 
ing tbe  amount  of  taxes  delinquent  against 
the  lands  in  question  herein,  but  the  defend- 
ant or  the  said  Ladue  or  aald  Livingstone  has 
not  paid  tbe  same,  nor  any  part  thereof,  nor 
offered  to  do  so."  A  motion  was  InterposeA 
by  defendant  for  judgment  on  tbe  pleadings, 
dismissing  the  action,  and  for  costs,  which 
behig  sustained,  plaintiff  appaUs,  and  aaaigna 
the  action  of  the  court  In  tbla  regard  aa  er- 
ror. 

J.  A.  Carson,  for  appellant  G.  G.  Ing- 
ham, fbr  respondent. 

WOLYBBTON,  J.  (after  atatlng  the  fBet^. 
If,  fnntt  the  state  of  the  pleadlnga,  It  appears 
that  plaintiff  Is  not  entitled  to  any  relief 
against  the  defendant.  It  moat  be  admitted 
that  the  motion  was  properly  allowed.  PUbs- 
Uff'a  title  to  the  pranlses  in  oontroveisy  d»- 
pends  entirety  upon  tbe  tax  deed,  a  ecpf 
which  Is  appended  to  and  made  a  part  of  the 
answer.  But,  In  case  of  ftUhuv  of  title  &oia 
that  source,  be  claims  tbe  right  to  recover 
fnun  defendant  the  amount  of  the  taxes  atand^ 
taig  deUnqnent  against  the  premises,  at  the 
date  of  such  sale,  and  which  constitutes  tbe 
conslderatton  tot  tbe  deed.  Tbe  amount  Is 
alleged  to  be  $183.11.  It  Is  conceded  by  ttm 
parties  that  the  description  of  the  premMa 
In  the  notice  of  sale  and  deed  la  correct^c 
co^ed  fttnn  the  assessmait  roll  for  Blark» 
county  for  the  year  1800.  The  assessor  la  rt>- 
quired.  In  the  preparation  itf  the  aasessment, 
roU  touching  landed  pn^wrty,  to  set  down^. 
In  se^nrate  columns,  according  to  tbe  beat 
information  he  can  obtain:  "(1)  Tba  nwnes 
OF  aU  the  taxable  persou  In  his  county;  (2)  ■ 
description  of  each  tract  or  pared  of  land  tm 
be  taxed,  specifying  under  separate  beads  ttas 
township,  range,  and  section  In  which  the  lantt 
lies,  or.  If  divided  into  lots  and  blocks,  thes, 
the  nnmbw  of  tbe  lot  and  blodit;  0)  Uie  nuns- 
ber  of  acres  and  parts  of  an  acre,  as  near 
as  the  same  can  be  ascertained,  unless  tba 
Und  be  divided  into  blocks  and  lots;  (4)  tba 
fidl  cash  value  esch  pared  of  land  taud.*** 
"If  tbe  land  assessed  be  lesa  or  other  than  a 
subdivision  according  to  the  United  States- 
survey,  unless  the  same  be  divided  into  lots 
and  blocks,  so  that  it  can  be  deflultely  de- 
scribed. It  shall  be  described  by  giving  thft 
boundaries  thereof,  or  In  such  other  mannscr 
aa  to  make  the  description  certain."  HiU'a 
Ann.  Laws  Or.  1  2770,  subda.  1-4;  Id.  {  277& 
By  section  2828  tbe  sheriff  Is  rei|iilred  to  eae» 
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cnte  to  the  purchaser  "a  deed  of  conveyance 
reciting  or  stating  a  description  of  the  prop- 
erty sold,  as  described  in  the  assessment  roll." 
All  these  provisions  may  be  said  to  be  manda- 
tory, and  the  officers  are  bound  strictly  to  their 
observance.  It  Is  clear  that  all  land,  anless 
divided  into  lots  and  bloclis,  shall  be  so  desig- 
nated, either  by  legal  subdivisions  or  by  metes 
and  bounds,  as  to  make  the  "description  cer- 
tain." 

But  it  la  contended  that,  if  the  land  is  di- 
vided Into  lots  and  blocks,  then  it  is  sufficient 
to  give  the  number  of  the  lot  and  block, 
whether  the  property  assessed  cousista  of  an 
«ntlre  lot  or  less.  If  divided  into  lots  and 
blocks,  the  acreage  may  be  omitted  (subdivi- 
sion 3,  S  ^70,  supra);  but,  unless  It  la  so 
divided  "that  it  can  be  definitely  described,  it 
shall  be  described  by  giving  the  boundaries 
tbereor'  (section  2773,  supra).  We  think  the 
right  Interpretation  of  this  \a.tter  section  la 
that  If  land  is  so  situated  that  it  cannot  be 
correctly  described  bylegal  subdivisions,  or  by 
lots  and  blocks,  then  It  must  be  described  by 
metes  and  bounds,  or  In  such  other  manner 
as  to  make  the  description  certain.  The  land 
is  described  In  the  assessment  roll  and  the 
deed  as  "Salem  fraction  of  lot  No.  2  in  block 
No.  49."  The  property  sought  to  be  recover- 
«d  Is  an  undivided  one-half  of  a  part  only  of 
■aid  lot,  or  22  feet  and  7  Inches  by  ie&  feet 
thereof.  Does  the  deed  «nitaln  such  a  de- 
scription as  wUl  operate  to  convey  the  inters 
«8t  sought  to  be  recovered?  The  word  "frac- 
tion" Imports  "a  fragment;  a  separate  por- 
tion; a  disconnected  part"  Cent.  Diet  Black, 
1b  his  Law  Dictionary,  defines  it  as  "a  frag- 
ment or  broken  part;  a  portion  of  a  tblng, 
less  than  the  whole."  The  word  Is  used  to 
designate  a  fragmentary  part  of  a  whole,  dis- 
connected and  distinct  within  itself,  rather 
than  an  undivided  Interest;  a  several,  not  a 
Joint,  Interest.  So  that  looking  to  the  deed, 
and  finding  the  premises  described  as  "frac- 
tion of  lot  Na  2,"  there  would  be  no  sugges- 
tion that  an  undivided  interest  In  such  lot 
was  intended  to  t>e  conveyed.  But  the  plaln- 
tUt  seeks  not  only  to  recover  an  undivided  In- 
terest hut  an  undivided  Interest  in  a  frac- 
tional part  of  the  lot  and  looks  to  the  deed 
In  support  of  his  title.  It  cannot  be  said 
that  the  less  Is  included  in  the  greater,  as 
the  word  "fraction"  Is  an  indefinite  terra, 
and  the  Idea  of  an  nndlvided  interest  Is  not 
imparted  by  Its  use.  The  term  used  Is 
**fraction  of  lot  No.  2,"  not  "fractional  lot 
Mo.  2."  The  latter  would  Imply  a  lot  of  less 
dimensions  than  a  full  lot  but  the  former  is 
IndicatiTe  of  a  part  less  than  the  whole.  It 
has  been  held  that  the  grant  of  a  specific 
^nantl^  of  land,  parcel  of  a  larger  tract 
which  falls  to  locate  the  quantity  so  con- 
veyed by  a  snfficient  description,  makes  the 
Ciaotee  a  tenant  In  common  with  the  gran- 
tor.  SchHick  T.  Svoy.  24  Cal.  110;  Law- 
nncs  T.  Ballon,  87  OaL  618.  A  deed,  bow- 
«T«r,  which  purports  to  desnlbe  a  apedflc 
tcact,  giving  the  nnmbn  of  acres,  and  calling 


It  a  parcel  of  a  larger  tract,  the  calls  of  which 
fall  to  describe  the  tract  Intended  to  be  con- 
veyed or  other  tract,  does  not  operate  even 
to  convey  an  undivided  Interest  Grogan  v, 
Vache,  45  Cal.  610.  The  deed  under  consid- 
eration does  not  purport  to  convey  a  definite 
quantity  out  of  a  larger  tract  neither  does  It 
describe  any  particular  parcel  of  lot  No.  2; 
so  that  it  could  not  be  construed  as  convey- 
ing any  Interest  in  such  lot,  either  undivided 
or  several.  As  It  regards  ordinary  convey- 
ances, the  description  of  the  premises  songbt 
to  be  conveyed  must  be  sufficiently  definite 
and  certain  as  to  enable  the  land  to  be  Iden- 
tlfled;  otherwise,  they  are  void  for  uncer- 
tainty. With  the  deed  before  us,  It  is  Impos- 
sible to  ascertain  what  was  meant  to  be  con- 
veyed. There  Is  an  Inexplicable  uncertainty 
In  the  description,  amounting  to  a  patent  am- 
biguity, and,  measured  by  the  rules  which 
govern  In  ordinary  transfers  of  title,  the  deed 
conveys  nothing.  2  Devi.  Deeds,  S  1010;  Wil- 
liams v.  Railway  Co.,  50  Wis.  71,  5  N.  W.  482. 

It  Is  claimed  that  greater  strictness  Is  re- 
quired In  the  description  of  land  to  be  con- 
veyed by  a  tax  deed  than  is  tbe  case  with 
voluntary  deeds.  Whether  this  Is  so  or  not 
It  la  clear  that  It  must  be  so  described,  and 
with  such  accuracy,  that  It  can  be  ascertain- 
ed and  identified  with  ordinary  and  reason- 
able certainty.  2  Devi.  Deeds,  {  1405.  Such 
la  not  the  case  here,  and  the  deed  cannot  be 
upheld  as  a  transfer  of  title.  The  descrip- 
tion Is  so  vague  and  Indefinite  that  It  falls  to 
point  out  any  parcel  of  land,  and  It  Is  abso- 
lutely impossible,  by  any  rules  of  construc- 
tion known  to  the  law,  to  apply  It  to  the  land 
which  plaintiff  seeks  to  recover,  nor  are  tbe 
defects  such  as  may  be  cleared  np  by  parol 
evidence.  See  Johnson  v.  Lumbv  Co.,  52 
Wis.  465,  9  N.  W.  464;  Larrabee  v.  Hodg- 
klns,  58  Me.  413;  Ronkendorff  v.  Taylor's 
Lessee,,  4  Pet  349;  Smith  v.  Blacklston 
(Iowa)  47  N.  W.  1075;  Brickey  v.  English, 
129  111.  646,  22  N.  E.  854;  Wllkins  v.  Tourtel- 
lott,  28  Kan.  826;  Griffin  v.  Creppin,  60  Me. 
270;  Roberts  v.  Deeds,  57  Iowa,  320,  10  N. 
W.  740;  Brinson  v.  I^ssiter,  81  Ga.  40,  6  S. 
E.  468;  People  v.  Flint  38  CaL  670;  Black. 
Tax  Titles,  9  405. 

There  being  a  &ilure  of  title,  the  qDeetloo 
remains,  should  tbe  plaintUE  recover  tbe 
amount  of  taxes  paid  as  tbe  consideration  of 
tbe  deed?  It  Is  provided  by  section  2823,  Hill's 
Ann.  Laws  Dr.,  that  "In  any  action,  salt  or  pro- 
ceeding for  the  recovery  of  lands  sold  for  taxes, 
exc^t  hi  cases  wliere  the  taxes  have  been 
paid,  or  the  land  redeemed  as  provided  by  law, 
the  d^endsnt  or  party  claiming  to  be  tbe  own- 
or,  as  against  the  holder  of  the  tax  title,  mn^t, 
with  his  ansYVer,  tender  and  pay  hito  court  tbe 
amount  of  the  taxes  for  the  payment  of  which 
the  lands  were  sold,  together  with  interest 
thereon  at  twenty  per  centum  per  annum  from 
the  date  of  the  sale  to  the  date  at  the  said  tax 
deed,  together  with  the  sherUTa  fees  for  mak- 
ing said  certificate  and  sherlfTs  deed,  and  abo 
any  taxes  tbe  purchaser  may  have  paid  on  said 
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londa,  with  Interest  thereon  from  the  date  of 
payment  to  the  date  cf  flUng  said  angwer,  for 
the  benefit  of  the  holder  of  said  tax  deed,  his 
beln  or  assigns,  In  case  said  tax  title  should 
fail  in  said  action,  suit,  or  proceeding."  The 
proceeding  here  provided  for,  or,  rather*  the 
remedy  established  in  favor  of  the  pnrchaaer  at 
a  tax  sale,  Is  supported  upon  the  jwindple  ttiat 
the  purchaser,  through  the  InstrumentaJltyof  the 
deed,  though  Irregular  and  Ineffectual  to  con- 
rey  title  through  failure  nt  the  proper  of&csa 
to  comply  with  the  statutory  regulations  touctt- 
Ing  the  assessment  of  property  and  collection  of 
taxes,  acquires  a  Hen  iqwn  the  property  to  the 
extent  of  the  taxes,  fOr  the  payment  of  whldi 
the  land  was  sold.  The  sale  of  real  property 
under  the  prorlBlons  of  the  assessment  laws 
conveys  to  the  purchasert  subject  to  redeo^ 
tlon,  all  the  estate  or  Interest  (rf  the  owner. 
Hill's  Ann.  Laws  Or.  S  2S21.  The  owner  may 
redeem  within  tvro  years  from  the  day  of  sale, 
by  repaying  the  purchase  money,  with  certain 
Interest  and  costs.  Section  2S20.  But,  if  he 
does  not  redeem  within  that  time,  the  sheriff 
may  execute  to  the  purchaser  a  deed,  and  tbwe- 
after,  if  the  proceedings  have  been  regular,  and 
the  deed  properly  executed,  the  delinquent  Is 
without  remedy  to  recover  back  the  prctpertj  so 
sold  for  taxes;  but,  should  the  tax  title  fiiil, 
the  effect  of  section  2823  Is  to  permit  a  redemp- 
tion, notwithstanding  the  deed,  but,  in  order  to 
do  this,  be  Is  required  to  repay  the  amount  of 
taxes  for  which  the  land  was  sold.  In  sucb 
case  the  deed  of  tbe  sheriff  oonveys  to  the  pm> 
chaser  the  interest  of  the  county  In  tbe  prop- 
erty, and,  where  tbe  title  proves  defective,  a 
Uen  is  created  In  t&ror  of  tbe  purchaser  by  in- 
direction; and  this,  by  reason  of  tbe  fact  that 
tbe  ddlnquent  is  without  remedy,  except  upon 
the  conditions  Imposed  by  the  statute.  There 
appears  to  be  no  direct  provision  in  the  statute 
making  taxes  a  lien  upon  real  property,  and 
it  Is  doubtful  whether  any  such  Uen  exists  In 
this  state.  But  we  think  the  effect  of  the  pro- 
visions herein  cited  is  to  create  a  lien  In  favor 
of  a  purchaser  from  the  day  of  his  purchase; 
that  Is  to  say,  the  county,  through  the  sheriff, 
transfers  to  the  purchaser  its  Interest  In  the 
premises,  and,  if  redemption  is  had,  the  pur- 
chaser is  as  much  entitled  to  the  amount  of  the 
taxes  paid,  with  Interest  and  costs,  as  the 
county  was  entitled  to  the  tax  in  the  first  In- 
stance. This  does  no  Injustice  to  tbe  taxpayer, 
for,  80  long  as  there  is  a  legitimate  tax  stand- 
ing against  bim,  he  ought  not  to  be  permitted  to 
avoid  a  tax  deed  which  Is  without  potency  to 
carry  the  title,  on  account  of  irregularities  In 
the  proceedings,  without  first  relmburBlng  the 
purchaser.  So  that,  if  he  would  relieve  himself 
of  tbe  Incubus  of  an  Insufficient  tax  deed, 
through  the  Interposition  of  the  courts,  he  must 
tender  the  taxes,  unless  they  have  been  paid 
or  the  land  redeemed. 

But  the  rule  has  Its  limitations,  and  it  is  not 
In  every  instance  where  the  tax  title  falls  that 
the  landowner  Is  required  to  tender  the  taxes 
paid  by  the  purchaser  before  he  Is  entitled  to 
recover  as  against  the  tax  deed.    If  the  tax 


itsdf  were  vicloua,  or  sucb  that  tbe  le^slaton 
could  not  lawfully  Impose  upon  the  person  or 
property,  the  tender  could  not  be  required,  am 
It  would  result  In  a  lawless  exaction,  which  the 
state  would  be  without  power  to  compel,  etthcr 
directly  or  indirectly.  Coolc7>  Tax'n,  S61,  552; 
Hart  T.  Henderson,  17  Mich.  218;  Sodalr  t. 
Learned,  51  Mich.  335,  16  N.  W.  072;  Powem 
T.  lATsbee  (N.  D.)  49  N.  W.  724;  Black,  Tftx 
Titles,  I  438;  West  t.  Cameron,  88  Eaa  73S, 
18  Fac.  881  And  It  aeans  that  wlira«  the  de- 
scrlptlon  is  so  vague  and  Indefinite  as  not  to  b» 
the  means  of  describing  any  lands,  and  there- 
fore insufflcioit  for  the  purposes  at  aBsessment^ 
and  tbe  deed  is  without  eflkacy  for  the  same 
reason,  tbe  county  acquires  no  Intoest  hi  tbe- 
land  by  vhrtue  of  the  assessmrait,  and  bene* 
cannot  create  or  transfer  a  lien  to  tbe  punSuaer 
for  the  taxes  for  which  tbe  land  Is  sold  by  ■ 
deed  which  Is  Ineffectual  in  Itadf  to  Identify 
sucb  land.  Tbe  doctijne  of  caveat  emptor  aiH 
plles  to  such  a  purchaser,  and  he  acquires  oo th- 
ing, because  the  county  conveys  nothing  by  Ms 
deed.  The  very  corpus  Involved  In  the  trans- 
action Is  not  fdentifled  fbr  any  purpose.  So,  It 
cannot  be  said  that  the  county,  through  the  to- 
strumentallty  of  the  assessment,  sale,  and  dee^ 
has  transferred  to  or  created  a  lien  tor  tbe 
taxes  paid  In  &vor  of  the  purchaser.  The  case 
contemidated  by  the  statute  Is  analogous  to  tbe 
equitable  transfer  of  a  mortgage  security  to  ttie 
purchaser  at  a  void  Judicial  sale,  under  an  In- 
valid foreclosure  proceeding,  or  the  subrogation 
of  the  purchaser  to  the  rights  of  tbe  Uenholder. 
But  If  the  lien  Is  void  in  the  first  Instance, — 
ttiat  is  to  say.  If  the  property  Is  so  imperfectljr 
described  as  to  give  no  Uen,— the  void  Judidal 
sale  is  without  potency  for  the  equitable  trans- 
fer of  a  lien  to  the  purchaser,  because  none 
ever  existed,  and  the  proceeding  cannot  create 
one.  In  support  of  these  views,  see  Roberta 
V.  Deeds,  supra;  Early  v.  Whittlngtiam,  43 
Iowa,  1^,  and  Powers  v.  Larabee  (N.  D.)  4ft 
N.  W.  724. 

In  tbe  present  case  the  land  was  not  suCEI- 
ciently  Identified  for  the  purposes  of  a8ses»> 
raent,  and'  the  county  acquired  no  lien,  even 
if  the  statute  gives  one  upon  tbe  property  for 
taxes  levied  upon  It  or  otherwise  (Black,  Tax 
Titles,  S8  112,  184;  City  of  Jefferson  v.  Whl^ 
pie,  71  Mo.  519);  and  the  deed  was  powerless 
to  transfer  such  supposed  lien  to  the  plaintiff, 
much  less  to  create  one  In  his  tavor  for  the 
taxes  paid  as*  tbe  i  urchase  price  of  the  prem- 
ises. Now,  It  is  apparent  from  what  has  been 
said  that  defendant  was  not  required  to  tender 
the  amount  of  the  alleged  taxes  for  tbe  pay- 
ment of  which  the  land  was  attempted  to  be 
sold,  before  be  could  be  permitted  to  contest  tbe 
title  of  plaintiff  under  bis  tax  de^;  hence  the 
issue  attempted  to  be  raised  by  the  reply  in 
that  r^ard  t>ecomes  Immaterial.  So  does  tbe 
Issue  raised  by  a  denial  of  the  allegation  in  the 
answer  to  the  effect  that  Ladue  paid  the  taxea 
tor  the  year  1890  inlor  to  the  day  of  sale.  Tbe 
question,  then,  recurs  as  to  whether  tbe  deefl 
will  support  the  title  which  plaintiff  alleges  Unft 
be  possesses.   We  have  seen  that  it  win  nol; 
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kence  the  motion  for  judgment  on  tlie  pleadings 
iniB  properly  allowed. 

Otber  questlonB  are  raised  by  the  record, 
tMching  Irre^larttles  In  the  tax  proceeduigs, 
Mie,  and  deed,  which  tt  la  claimed  renders  the 
tax  title  Toid;  but.  mider  the  riew  we  hare  tak- 
w,  the?  all  become  Immaterial,  and  for  this 
leason  we  have  refrained  from  discussing  them. 
Affirmed. 


BRIDAL  VEIL  LUMBERING  CO.  T. 
JOHNSON. 

(Supreme  Court  of  Oregon.    Not.  9,  1886.) 

Emikrnt  Domaik— Pdblio  Ubb. 

A  lamberiDg  company,  organised  also  for 
Ae  coDstructiou  of  a  railroad,  which  has  con- 
vtrncted  and  has  in  operation  a  few  milei  of 
vead  for  the  ase  and  benefit  of  the  general  pub- 
Kc  in  cnnying  freight  and  paseengers,  may  ex- 
crciBe  the  power  of  emlneot  domain  for  con- 
demning right  of  way,  though  the  road  is  built 
through  A  simrsely-settled  country,  without  any 
iowni  or  other  railroad  at  its  termini,  and 
tiiough  the  road  has  not  been  equipped  with 
•oaches,  and  no  fare  has  been  charged  passen- 
gers. 

Appeal  from  circuit  court,  UHltuomab 
county;  H.  Hurley »  Judge. 

Gondemnation  proceedings  by  the  Bridal 
Tell  Lumbering  Company  against  D.  S. 
Johnson.  There  was  a  Judgment  for  plain- 
«Ut.  and  defendant  appeals.  Affirmed. 

This  Is  an  action  to  condemn  a  right  of 
nay  for  a  railroad.  The  defense  is  that 
plniutifT  was  organized  for  the  operation  of  a 
•tfwmUl  for  the  manufacture  of  lumber,  and 
tte  proposed  railroad  Is  Intended  for  Its  own 
yrlTate  use  and  benefit  in  connection  tbere- 
Tltb,  and  not  for  the  ordinary  purposes  of  a 
■ntlroad  for  the  transportation  of  freight  and 
passengers,  and  that  therefore  the  use  for 
-which  the  land  is  required  by  the  plaintiff 
corporation  Is  not  public,  so  as  to  Justify  the 
«xercl8e  In  its  behalf  of  the  power  of  eml- 
ment  domain.  The  cause  was  tried  without 
the  intervention  of  a  Jury,  and  on  July  81, 
1S02,  the  court  filed  its  findings  of  fact  and 
toncluslons  of  law,  from  which  it  appears 
ttiat  plaintiff  was  incorporated  in  1S80;  that 
^  Its  original  and  supplementary  articles 
•f  incorporation  one  of  its  purposes  Is  that 
•f  constructing  and  operating  a  railroad  for 
tihe  transportation  of  freight  and  passengers 
toom  Bridal  Veil,  Or.,  by  way  of  the  mill  of 
tte  Bridal  Yell  Falls  Lumbering  Company 
to  the  center  of  section  1,  township  2  S.,  of 
laoge  7  E.  of  the  Willamette  meridian,  near 
the  base  of  Mt.  Hood,  iu  the  state  of  Ore- 
gon, both  of  its  terminal  points  being  in 
Unltnomnh  county;  that  It  was  not  organ- 
fae<l  for  the  sole  purpose  of  operating  a  saw- 
mill, or  for  supplying  the  mill  with  saw  It^, 
•r  for  constructing  and  maintaining  a  log- 
ling  road  thereto;  that  a  portion  of  the  rall- 
■oad  has  already  been  constructed,  and  so 
«terated  and  maintained  that  "the  general 
Vnbllc  have  had  the  use  and  benefit  thereof, 


for  the  transportation  of  freight  and  passen 
gers,  whenerer  freight  was  offered  or  ptis- 
sengers  desired  to  ride";  and  that,  "so  far  as 
completed,  it  prorldea  means  of  transporta 
tlon  useful  and  beneficial  to  the  people  liv- 
ing In  the  section  of  country  In  which  It  Is 
built,"  and  "gives  to  them  and  persons  hav- 
ing business  In  that  vicinity  Improved  facili- 
ties for  the  transportation  of  freight  not  pos- 
sessed before."  From  these  findings  the 
court  concluded,  as  a  matter  of  law,  that 
the  plaintiff  was  entitled  to  exercise  the 
power  of  eminent  domain.  A  short  time 
after  they  were  filed  the  defendant  moved 
for  additional  findings  of  fact,  and  present- 
ed a  series  of  proposed  findings,  some  of 
which  the  eourt  adopted.  From  these  It  ap- 
pears that  the  northern  terminus  of  that 
portion  of  plalntitrs  road,  as  located  and 
constructed,  Is  at  the  sawmill  referred  to, 
about  two  miles  from,  and  at  an  elevation  of 
1,300  feet  above,  the  town  of  Bridal  Yell; 
that  no  line  or  route  of  the  proposed  road 
has  ever  been  surveyed,  located,  or  con- 
structed from  Bridal  Yell  to  the  sawmill; 
that,  as  surveyed  and  constructed.  It  extends 
a  distance  of  5^  miles,  to  lands  owned  by 
plaintiff;  that  the  southeastern  terminus  of 
the  route,  as  described  in  the  articles  of  In- 
corporation, Is  near  the  base  of  Mt.  Hood, 
upon  land  owned  by  the  government  of  the 
United  States,  and  that  there  Is  not.  at  or 
near  thereto,  any  town,  city,  or  settlement, 
or  other  railroad;  that  the  country  along 
such  route  is  rough,  mountainous,  covered 
with  timber,  and  sparsely  settled,  aod,  ex- 
cept the  town  of  Bridal  Veil,  there  Is  at  no 
place  on  the  line  or  In  Its  vicinity  any  town, 
city,  or  thiclily-settled  neighborhood;  that 
the  plaintiff  has  connected  with  Its  railroad 
no  freight  or  passenger  depots,  no  passen- 
ger coaches,  and  no  freight  cars,  except  that 
It  has  a  number  of  trucks,  on  one  of  which 
there  Is  a  platform,  covered  In  time  of  rain; 
and  that  plaintiff  has  never  carried  over  Its 
road  any  passengers  for  hire,  but  has  al- 
ways permitted  any  person  who  wished  to 
ride  on  Its  truclis  to  do  so  without  charge. 
Among  the  findings  proposed  by  the  defend- 
ant, but  rejected  by  the  court,  is  one  to  the 
effect  that  the  principal  purpose  for  which 
that  portion  of  the  road  already  constructed 
was  built,  and  for  which  It  Is  and  has  been 
used.  Is  that  of  transporting  saw  loga  from 
the  lands  of  plaintiff  to  its  milL  A  Judg- 
ment having  been  entered  upon  the  findings 
lo  favor  of  plaintiff,  the  defendant  appeals. 

B.  B.  Wataon,  for  appellant.  U  U.  Mc- 
Arthur,  tor  respondent 

BEAN,  J.  (after  stating  the  facts).  There  be- 
ing no  bUI  of  exceptions  In  the  record,  the  only 
question  for  our  determination  is  whether  the 
findlugs  of  tact  support  the  Judgment.  The 
right  of  cmiucnt  domain  is  a  right  of  sovereign- 
ty, and  can  be  exercised  only  le^slatlve 
authority,  and  for  a  public  use  or  benefit. 
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When,  tberafore,  a  particular  coipoc^on  claims 
the  right  to  take  prirate  property  wltbout  the 
consent  of  tbe  owner.  It  must  show,  not  only  a 
l^slatlre  warrant,  but.  it  Its  right  la  chaJieB- 
ced  on  that  ground,  It  most  be  able  to  establish 
tbe  fact  that  tbe  enterprise  In  which  It  la  enga- 
ged la  one  by  which,  a  public  use  or  benefit  Is 
to  be  BUbserred  or  promoted,  ao  that  anch  tak- 
ing can  be  said  to  be  f (nr  a  public,  and  not  a 
private,  use.  The  neceaslty  or  expediency  of 
taking  prlrate  property  for  pubUc  use,  the  In- 
stnunattftllttes  through  which  It  may  be  done, 
and  the  mode  of  procedure,  are  legislBtWe,  and 
oot  Judicial,  questlona.  Bat  whether  the  pro- 
posed uae  thereof  la  in  fact  public,  bo  as  to  Jiia- 
tify  its  taking  without  the  consent  of  the  own- 
er, has  always  been  a  question  for  the  courta 
to  determine;  and  In  doing  so  tbey  are  not  con- 
fined tO'the  deficription  of  the  objects  and  pur> 
iwaea  of  the  corporation  as  set  tottix  In  Its  ar- 
tldea  of  Incorporation,  bat  may  resort  to  evl- 
ilence  aUunde  showing  the  actual  bualneas  pro- 
posed to  be  conducted  by  It  Lewis.  &m.  Dom. 
4  158;  In  re  Niagara  Falls  &  W.  R.  Co.,  108 
N.  Y.  376, 15  N.  E.  429;  Railroad  Co.  T.  WUtse, 
Uft  III.  449.  6  N.  E.  49.  Now,  in  this  case, 
ftwn  tbe  flndlngB  of  fact  It  cleariy  appears  that 
plaintiff  is  a  corporation  organized  for  tbe  coo- 
•tmctlon  of  a  railroad  for  the  transportation  of 
freight  and  passengers,  and  therefore  sections 
3230,  3240,  HUl's  Ann.  Laws,  InvestB  it  with 
author!^  to  exercise  tbe  power  of  eminent  do- 
main, if  the  use  It  Intends  to  make  of  the  prop- 
er^ sought  to  be  taken  Is  in  fact  public.  Bear- 
ing upon  this  question,  the  findings  are  that  It 
has  already  constructed  6^  miles  of  road,  and 
la  now  and  has  been  operating  the  same,  for 
the  use  and  bjoeflt  of  the  general  public,  In  car^ 
Tying  freight  and  passengera;  and  there  is 
nothing  In  the  record  anywhere  to  Indicate  that 
the  road  has  erer  been  used,  or  Is  Intended  to  be 
used,  for  any  other  or  dlfTerent  purpose,  or  that 
It  was  built  or  Intended  for  a  logging  road,  or 
has  erer  been  used  for  that  purpose,  or.  In  fact 
that  It  Is  in  any  way  connected  with  or  a  part 
of  the  mill  enterprise,  or,  Indeed,  except  by  In- 
ference, that  It  belongs  to  the  mill  company. 
We  are  therefore  unable  to  say  that  tbe  court 
was  in  error  In  holding  that  tbe  railroad  of 
plaintiff  is  public,  ao  as  to  Justify  the  exercise 
In  Its  behalf  of  the  power  of  eminent  domain. 
Tbe  fact  that  It  has  not  been  fully  completed 
between  the  termini  indicated  In  its  articles  of 
incorporation,  or  that  there  Is  at  present  no 
town,  city,  or  settlement,  or  other  railroad,  at 
Its  proposed  soutbeaatem  terminus,  or  that  Its 
proposed  route  Is  through  a  rough,  mountaln- 
oufl.  and  8parsely-«ettled  country,  or  that  the 
plaintiff  has  not  yet  fully  equipped  the  road,  ot 
supplied  Itself  with  complete  and  perfect  tei^ 
mlnal  facilities,  or  that  It  has  not  charged  the 
passengers  upon  its  railroad  any  fare,  does  not 
affect  its  right  to  exercise  the  power  of  eminent 
domain.  The  question  of  public  use  la  not  de- 
termined, aa  a  matter  of  law,  1^  any  of  these 
^Ings,  but  by  tbe  fact  that  the  proposed  road 
la  Intended  aa  a  highway,  tor  the  use  of  tbe 
pnldic.  In  tbe  transportation  ot  freight  and  paa- 


aeugers.  And  It  can  nuJce  no  dHferenoe  that 
Its  use  may  be  limited  by  circumstances  to  a 
small  part  of  the  community.  Its  character  ta 
determhied  by  tbe  right  of  the  public  to  use  It 
and  not  by  tbe  extent  to  which  that  light  la  ex- 
ercised.  De  Camp  t.  Railtoad  Co.,  47  N.  J. 
liaw.  43;  Phillips  v.  Watson,  68  Iowa,  28,  18 
N.  W.  659;  Roes  T.  Davis.  97  Ind.  79.  If  eT- 
eiy  one  haTlng  occaalon  to  use  the  road  as  a 
passenger,  or  for  the  transportation  of  freight, 
may  do  so,  and  of  right  may  require  the  plain- 
tiff to  serve  him  in  that  respect  It  ia  a  public 
way,  although  the  number  actually  exercising 
the  right  Is  very  small.  Tbe  findings  of  the 
court  show  that  the  ent^rlse  in  which  plain- 
tiff Ig  engaged,  and  for  which  It  requires  the 
land  in  queBtl(m,  is  of  this  character,  and  there- 
fore we  have  do  alternative  but  to  ai&nn  the 
Judgmmt  In  doing  so,  however,  we  do  not 
desire  to  be  understood  aa  holding  that  a  rail- 
road constructed  by  a  mill  company  for  tbe  evi- 
dent purpose  of  transporting  logs  to  Its  mill  can 
become  a  public  highway,  so  as  to  Justify  the 
exercise  of  the  power  of  eminent  domain  in  Its 
behalf,  because  at  any  declaration  In  Its  articlea 
of  Incorporation  to  that  effect  or  on  account  of 
any  right  of  the  public  to  use  It  for  the  trans- 
portation of  freight  and  passengers.  No  such 
question  Is  presented  by  this  record.  The  find- 
ings of  tiie  court,  by  which  we  are  bound,  nega- 
tive such  an  Inference,  and  this  decision  la 
based  upon  the  facts  as  found  by  the  court  be- 
low. The  Judgment  must  therefore,  be  afr 
firmed. 


STATE  ex  tel.  MeCAIN  t.  METSCHAN, 
State  Treasurer. ' 

(Supreme  Court  of  Oregon.    Nov.  9,  1896.) 

PlCADINO  —  DlKTTRItER  —  PARTIES  —  ACTIOX  BT 

Stats — Cosbtithtional  La  w— Locatiok 
OP  Public  IssTiTotioNa. 

1.  Under  Hill's  Ann.  Laws',  fi  68,  providliujc 
that  a  (ieraurrfr  shnll  be  disregarded  unless  it 
diRtinrtl)'  specified  the  groiinds  of  >bjection,  a 
demurrer  for  want  of  necessary  parties  must 

Eaint  out  in  some  definite  way  those  who  should 
ave  been  made  parties,  but  were  not  and  a  de- 
murrer on  the  general  ground  that  "there  is  a  de- 
fect of  parties  plaintiff  and  deftedant^  la  ta- 
eufficient. 

2.  Where  tbe  determination  of  an  action  to 
enjoin  the  payment  of  a  state  warrant  denendi 
entirely  on  (luestions  of  law,  the  action  will  not 
be  dismissed  on  appesl  because  It  does  not  ap- 
pear from  tbe  record  whether  or  not  the  holder 
of  the  warrant  U  a  party,  the  question  not  be- 
ing presented  by  the  pleadings. 

3.  An  flotion  may  be  mnintalned  In  the  name 
.  of  the  state,  on  relation  of  a  distrirt  attorney, 

to  enjoin  the  payment  of  money  from  the  state 
treasury  on  a  warriint  issiiMi  in  pursuance  of 
an  act  of  the  legislature  which  is  claimed  to  be 
in  violation  of  the  state  oonstltntion. 

4.  The  act  of  the  legislature  (Laws  1883,  p. 
130)  authorizing  the  establishment  and  mninte- 
nnnce  by  the  state  of  a  hninch  insHDe  aRyhim  at 
some  point  in  eastern  Oregon  is  in  violation  6( 
Const,  art.  14,  ft  3.  providing  that  "all  [mblic  in- 
Btitutions  of  the  state,  hereafter  provided  for 
by  the  legislative  assembly,  shall  be  located  at 
the  seat  of  govemnient." 

fi.  An  Injury  to  the  state  by  flie  payiMMt  at 


1  Rehearing  pending. 
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mone^  from  its  treaaunr  under  the  provisioiu  of 
■aid  act  will  be  Goncinnr^  premmed,  and  mch 
pa7m«it  enj^^ed. 

Appeal  from  circuit  comt,  Marion  coant^;  H. 
H.  Hewitt.  Judge. 

Action  bj  tbe  8ta^  tm  relation  of  Jamea  Mc* 
Cain,  aa  district  attcsney  for  tbe  Third  jndldal 
district,  against  PlilL  Metscban,  state  treasnrer. 
Judgment  for  plalntlflf  and  defendant  appeals. 
Affirmed. 

J.  C.  Moreland,  for  appellant  Henry  D.  Ray- 
ner,  W.  W.  Thayer,  H.  J.  Bigger,  and  B.  U 
Hayden,  Diet  Atty.,  for  respondent 

BMAN,  J.  This  is  a  suit  commenced  by 
the  district  attorney  of  the  Third  Judicial  dis- 
trict, In  the  name  of  and  on  bdialf  of  the  state, 
to  enjoin  the  defendant  as  state  treasurer,  from 
paying  a  $25,000  state  warrant  issued  on  ac- 
count of  the  purchase  of  certain  land  in  Union 
county  for  the  site  of.  an  Insane  asylum,  under 
an  act  of  the  legislature  of  1893  (Laws  1S93,  p. 
136),  on  the  ground  that  tbe  act  In  question 
is  void,  because  in  contravention  of  the  prorl- 
slon  of  the  constitution  locating  such  institution 
at  the  seat  of  government.  A  demurrer  to  tbe 
Information,  for  the  reason  that  it  does  not 
state  facts  sufficient  to  constitute  a  cause  of 
suit  and  "that  there  is  a  defect  of  parties 
plaintUf  and  defendant"  was  ovemiled;  and, 
defendant  declining  to  plead  further,  a  decree 
was  entered  as  prayed  for  In  tbe  Infbrmatlou, 
and  hence  this  appeal. 

In  support  of  the  demurrra*  it  is  contended 
that  there  Is  a  defect  of  parties  defendant  be- 
cause the  owner  ot  tbe  warrant  the  payment 
of  wlilch  is  sought  to  be  enjoined,  is  not  a  party 
to  the  suit  If  this  to  true,  and  tbe  objection 
had  been  properly  taken,  It  would  have  been 
fataL  Tbe  rule  undoubtedly  is  tUat  the  owner 
of  a  state  or  county  warrant  is  a  necessary 
party  to  a  suit  to  eojoln  Its  payment  and  in 
some  instances  the  courts,  deeming  him  an  in- 
dispensable party,  refuse  to  proceed  to  a  ffiial 
detenninatlon  of  sucb  a  suit  until  he  is  brought 
In,  although  the  [uuTtles  to  the  record  make  no 
objection  on  that  account  or  even  consent  to 
proceed  without  him.  City  of  Anthony  t. 
State,  49  Kan.  246,  30  Pac.  4SS;  Bute  t.  Cun- 
ningham (Tex.  ClT.  App.)  29  &  W.  801;  Khig 
T.  Commissioners'  Court  (Tex.  Civ.  App.)  30  S. 
W.  257;  State  v.  Anderson,  &  Kan.  90;  Gra- 
ham T.  City  of  Minneapolis,  40  Minn,  436,  42 
N.  W.  291;  Channel  Co.  t.  Bruly,  45  Tex.  6; 
Board  T.  RaUway  Co.,  46  Tex.  313.  But  hi 
this  case,  while  it  is  not  apparent  from  the  face 
of  the  Information,  to  whom  the  warrant  was 
issued,  or  by  whom  it  was  owned  at  the  time 
tiie  suit  was  brought  the  undertaking  and  or- 
der for  a  preliminary  Injunction  and  tbe  decree 
appealed  from  all  state  that  ft  was  Issued  to 
tbe  present  defendant;  so  that  the  court  would 
hardly  be  Justified  in  holding  that  It  affirmative- 
ly appears  there  is  a  defect  of  parties.  But 
however  this  may  be,  the  demurrer  Itself  is  in- 
■uffldent,  both  In  form  and  substance,  to  raise 
the  question.  Tbe  statute  provides  that  objec- 
tloni  apparent  upon  tbe  face  of  the  complaint 


other  than  such  as  go  to  the  Jurisdiction  of  tlie 
court  and  that  it  does  not  state  facts  suffldent 
to  constitute  a  cause  of  action  or  suit  are  waiv- 
ed, unless  taken  by  demurrer  (Hffi's  Ann.  Laws. 
{  71),  and  that  a  demurrer  shall  be  diarcgarded 
unless  K  distinctly  spedfies  the  grounds  of  ob- 
jection (Id.  i  68).  At  common  law  a  demurm 
for  want  of  necessary  parties  defendant  was 
required  to  point  out  either  by  name,  or  In 
some  other  definite  way,  from  the  facts  stated 
in  the  bill,  those  who  should  have  been,  and 
who  were  not  made  parties  to  the  salt  so  as 
to  enable  the  plalntitT  to  obviate  the  objection 
by  brhiging  then  In  (Story,  Kq.  PL  S  543;  Diss 
V.  Bouchaud.  10  Pai^  445);  and  this  role  has 
not  been  abrogated  by  the  provisions  of  the 
Code  (1  Rum.  Piac.  I  883;  1  Tan  Santv.  PL 
75;  Durham  v.  Bischof,  47  Ind.  2U;  Dewey 
V.  State.  91  Ind.  173;  Baker  v.  Hawkins.  29 
Wis.  576;  Kent  v.  Snyder,  30  CaL  666;  Ir- 
wine  V.  Wood,  7  Colo.  477,  4  Pac.  783).  Now, 
the  language  of  tbe  demurrer  in  this  case  Is 
"that  there  Is  a  defect  of  parties  plaintiff  and 
defendant"  and  this,  as  we  have  seen,  is  in- 
sufficient; BO  that  the  question  Is  not  raised  by 
the  demurrer,  nor  can  the  case  be  classed  with 
those  In  which  the  courts  have  refused  to  pro- 
ceed to  the  determination  of  a  suit  to  enjoin  the 
payment  of  a  state  or  county  warrant  without 
the  owner  or  bolder  thereof  being  a  party  to  tbe 
suit  As  already  suggested,  the  record  indi- 
cates that  the  warrant  in  question  was  IsBoed 
to  the  defendant,  and.  If  so,  there  is  no  defect  of 
parties.  Dorothy  v.  Pierce,  27  Or.  373,  41  Pac. 
66S.  But  whether  it  was  or  not  tiie  questions 
involved  do  not  depend  upon  controvsted  facta 
for  their  solution,  but  are  questions  of  law, 
which  have  been  ably  and  exhaustively  argued, 
and  can  be  determined  on  this  appeal  without 
afTecting  the  interests  of  the  warrant  bolder, 
should  he  prove  to  be  otlier  than  tbe  defendant, 
except  80  far  as  tbe  doctrine  of  stare  decisis 
may  apply  to  any  future  proceeding  which  may 
be  instituted  by  him  to  enforce  its  payment 
The  demurrer  for  want  of  proper  parties  was, 
therefore,  properly  overruled;  and  If,  by  rea- 
son of  tbe  bicts,  the  warrant  holder  should 
have  been  made  a  party  to  tiie  suit  either  oa 
his  own  account  or  as  a  protection  to  the  de- 
fendant. It  should  have  been  made  apparent  by 
answer,  and,  if  necessary,  the  court  could  have 
stayed  the  proceedings  until  he  could  be  brought 
in. 

It  is  next  contended  that  the  Information 
does  not  state  facts  sufficient  to  aothorize  a 
court  of  equity  to  hiterfere  by  Injunction  to 
restrain  the  payment  of  the  warrant  in  ques- 
tion, for  the  reason  that  It  does  not  appear 
that  the  state  would  be  pecuniarily  injured  or 
damaged  by  the  construction  of  an  Insane 
asylum  in  eastern  Oregon,  Instead  of  at  the 
seat  of  government.  The  question  as  to  when 
and  byVhom  a  suit  can  be  maintained  to  ive- 
vent  tbe  construction  of  public  buildings  at 
a  place  other  than  the  seat*  of  government  bas 
been  before  this  court  several  times,  and  It 
bas  been  held  that  a  private  individual  caa- 
not  do  so  wltbont  showing  some  sxiecial  In- 
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Jury  to  himself  (Sherman  t.  Bellows,  24  Or. 
653,  34  Pac.  5^),  and  that  the  same  rule  ap- 
^es  when  a  suit  Is  Instituted  In  the  name  of 
the  atate  upon  his  relation  (State  t.  Pennoyer, 
26  Or.  205,  37  Pac  906,  and  41  Pac.  1104; 
State  T.  Lord,  28  Or.  408,  43  Pac.  471).  But 
these  cases  are  not  in  point  In  the  present 
controTer^.  The  one  first  referred  to  was  a 
suit  instituted  by  a  private  citizen  In  his  In- 
dividual capacity,  without  showing  any  spe- 
cial injury  to  himself;  and  the  other  was  a 
proceeding  against  the  board  of  commission- 
ers of  public  buldbigs  a  private  citizen, 
who  undertook  to  use  the  name  of  the  state 
without  anthorl^,  and  was  dedded  on  the 
ground  that  It  was  not  brought  nor  against 
the  proper  parties.'  But  this  Is  a  suit  by  the 
state  In  Its  sovereign  capacity  as  the  guardian 
of  the  rl^ts  of  the  people,  Instituted  by  Its 
executive  law  officer,  and  can,  In  our  opinion, 
be  maintained  without  showing  any  special 
Injury  to  the  state.  It  la  enough  that  the 
pnbUc  funds  are  about  to  be  applied  In  a  man- 
ner prohibited  by  the  conatltntloiL  At  com- 
mon law  the  attorney  general  of  England 
oonld,  by  Infonnatlon  In  the  name  of  the 
crown,  call  upon  the  courts  of  Justice  to  pre- 
vent the  mlsan^cation  of  funds  or  property 
raised  or  held  for  public  use,  and.  In  the  ab- 
sence of  Btatutozy  re^gnlatloiiB,  the  district  at- 
torney ia  tUs  state  is  vested  with  like  pow- 
ers. State  V.  Douglas  Oo.  B.  Co..  10  Or.  196; 
Dollar  Sav.  Bank  v.  U.  S.,  19  Wall  239. 
Indeed,  the  rlj^t  of  the  state,  through  Its 
iwi^er  (^cer,  to  maintain  sndi  a  proceeding 
would  seem  to  be  one  of  the  necessary  in- 
cidents of  aorerelcnty.  Without  it  the  ri^ts 
of  the  dtlsen  cannot  be  protected  or  enforced 
In  cases  where  he  is  unable  to  act  for  him- 
self. In  a  suit  by  an  Indlvldnsl  he  Is  required 
to  show  some  special  injury  to  himself;  and 
when,  as  In  this  case,  the  wrong  complained 
ot  Is  public  In  Its  character,  affecting  no  one 
citizen  more  than  anotha.  It  Is  Impossible  for 
him  to  do  so,  and  tor  that  reason  he  Is  with- 
out remedy,  slQumgh  he  may  be  Injured  In 
ommion  with  the  other  numbers  of  the  ccon- 
munlty.  In  such  cases  the  state  has  a  right, 
virtue  of  ite  high  prerogative  power,  to 
can  upon  the  courts,  through  its  proper  law 
(rfBcer,  to  protect  the  rln^ts  of  Its  people. 
And  to  sivport  a  proceeding  tor  that  puqtoae 
It  Is  sufficient  that  the  grievance  con^lalned 
of  b  a  threatened  Invaslcm  of  the  right  of 
the  people  to  determine  what  dl«posltlon  shall 
be  made  of  ,the  public  funds  exacted  from 
them  by  the  extraordinary  power  of  taxation. 
Now,  every  use  of  such  funds  in  violation 
of  the  proTldons  of  the  constitution  or  organic 
law  must  necessarily  be  of  this  charactw. 
The  legislature  Is  but  an  Instrumentality  ap- 
pointed the  state  to  exercise  a  part  of  Its 
sovereign  powers.  In  thst  ci^dty  It  holds 
the  public  funds  In  trust  for  the  pe<^.  Ex- 
cept as  limited  by  the  constitution.  Its  action 
within  Its  legitimate  qthere  Is  the  action  of 
the  pecqide;  but,  when  it  undertakes  to  apply 
such  funds  In  a  manner  or  at  a  place  prohib- 


ited the  organic  law,  it  is  not  only  exer- 
cising a  power  expressly  withheld,  but  vl<dat- 
ing  its  trust,  and  a  court  of  equity  will  inter- 
fere at  the  suit  of  the  sovereign  power  to  pre- 
vent or  restrain  such  an  application  without 
being  required  to  show  any  other  injury.  It 
is  enough  that  the  threatened  disposition  la 
In  violation  of  the  wlU  of  the  people,  as  ex- 
pressed In  the  supreme  law  of  the  land. 
There  are  some  dicta  in  paragraph  7  of  the 
opinion  In  the  case  of  State  v.  Lord,  28  Or. 
488,  43  Pac.  471,  hi  which  the  writer  tbei-eof 
did  not  concur,  apparently  In  conflict  with  this 
doctrine;  but  It  was  not  necessary  to  a  de- 
cision of  the  case,  and,  after  more  mature 
reflection,  we  are  now  ali  agreed  that  it  was 
erroneous.  It  la  based  uiran  the  false  prem- 
ises (L)  that  the  location  and  construction  of 
an  a^lum  at  some  place  other  than  the  ^t 
of  government  Is  not  a  misapplication  of  the 
public  funds,  unless  it  appears  that  the  burden 
of  taxation  will  be  Increased  by  so  doing;  and 
(2)  that  the  location  of  such  an  institution  is 
a  legislative  question.  Manifestly,  neither  ot 
these  positions  Is  sound.  The  expenditure  of 
public  money  at  a  place  prohibited  by  the  con- 
stitution Is  a  misapi^catlon  thereof,  for  the 
simple  and  very  satisfactory  reason  that  It  Is 
against  the  declared  will  of  the  people;  and 
the  location  of  a  public  Institution,  within 
the  meaning  of  that  term  as  used  In  the  con- 
stitution, is  not  In  any  sense  a  legislative  ques- 
tion, but  has  been  determined  by  the  people 
themselves.  A  sufficient  Injuiy,  therefore,  to 
enaUe  the  state  In  Its  sovereign  capacity  to 
call  upon  a  court  ot  equity  for  relief  is  shown 
whenever  it  Is  made  to  appear  that  public 
funds  are  about  to  be  appUed  to  a  use,  for 
a  purpose^  or  at  a  place  prohibited  by  the  con- 
stitution. We  conclude,  therefore,  that  the 
court  has  jurisdiction,  and  the  only  remain- 
ing qu^Ion  is  whetlier  the  act  of  the  legis- 
lature authorizing  the  construction  of  an  m- 
sane  asi^um  in  eastern  Oregon  Is  In  viola- 
tion of  the  provisions  of  the  constltntlon. 

By  section  1,  art.  14,  of  that  Instrument,  it 
is  provided  that  the  legislature  shall  not  have 
the  power  to  establish  a  seat  of  government, 
but  that  such  question  shall  be  sulnnitted  to 
and  detwmlned  1^  the  people  at  the  polls. 
And  section  3  of  the  same  article  declares 
that,  when  the  seat  of  govanment  is  so  es- 
tabltehed,  it  shall  "not  be  removed  for  the 
term  of  twenty  years  from  the  time  of  such 
establishment,  nor  In  any  other  manner  than 
as  provided  In  tte  first  section  of  this  article: 
provided,  that  all  the  public  Institutions  of 
the  state,  hereaftw  provided  for  by  the  1^- 
Islatlve  assembly,  shall  be  located  at  the  seat 
of  government."  Although  the  language  of 
the  section  quoted  Is  somewhat  involved,  ttie 
evident  intention  of  the  framers  of  the  consti- 
tution^ and  of  the  people  when  they  adopted 
It,  was  to  dedare  that  all  the  public  Institu- 
tions of  the  state  thereafter  provided  for  by 
the  le^slature  should  be  located  at  the  seat  of 
government  It  amounts  to,  and  Is*  In  effect, 
a  constitutional  location  of  such  Institutions, 
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and  the  ooly  power  rcstctl  tn  the  legislature 
!■  to  determine  tiie  neL-easlty  for  and  the 
amount  of  money  to  be  used  Id  their  conitroc- 
tton  and  maintenance.  Any  attempt  by  that 
body  to  expend  the  puMlc  rereane  tor  the 
erection  or  maintenance  of  anch  an  Institu- 
tion elsewhere  la  a  mere  nulUty,  and  of  no 
more  force  or  validity  than  a  legislative  at- 
tempt to  change  the  seat  iif  govermuent.  All 
iuch  Institutlona  must  be  located  at  the  place 
•designated  hi  the  consUtatton,  althousb  it  may 
now  seem  desirable  to  do  otherwise,  until  the 
consent  of  the  people  is  obtained  In  the  form 
of  a  constitutional  amendment  Id  their  sov- 
ereign capacity  the  people  have  ao  provided, 
and  no  otha  power  can  alter  or  ebai^  tbeh: 
decree.  That  an  insane  aaytnm  ia  a  public 
Institution  of  the  state,  wlthbi  the  meaning 
of  the  coDStttntloD,  la  too  dear  for  argument. 
In  view  of  the  practical  conatmctkm  of  that 
Instrument  by  the  legislative  and  executive  de- 
partment for  almost.  If  not  quite,  a  quarter 
of  a  century,  aa  evidenced  by  the  erection  of 
-educational  institutions  away  from  the  seat 
of  government,  it  no  doubt  ahoidd  now  be 
constmed  so  as  to  Include  only  such  Instltn- 
tions  aa  are  strictly  governmental  In  their 
character.  But  an  asylum  tor  the  insane 
comee  dmrly  wltbin  this  construction.  When, 
therefore,  the  l^lslature  assumed  to  author- 
ize the  expenditure  of  the  public  funds  for 
the  erection  of  such  an  Institution  In  eastern 
Oregon,  It  attempted  to  exercise  a  power  ex- 
pressly wltliheld  by  the  pet^ie,  and  an  Injury 
to  the  state  will  be  conclusively  presumed 
from  a  threatened  application  of  the  public 
funds  to  Buch  a  purpose.  It  follows  that  the 
decree  of  the  court  below  must  be  affirmed, 
and  It  la  BO  ordered. 


COX  v.  AlyBXANDER  et  al. ' 

(Supreme  Court  oi  OreKon.    Not.  9,  1896.) 

Altbkation  op  I SSTBUMBST8— Action  on  Ndte— 
JcnovENT  tor  Attokxrt's  Pees— Whb\  Phop- 
BH— Appbal— AB4TBACT— Who  may  Appeal. 

1.  Where  a  negotiable  note  haa  a  blank  in  It, 

ereoed<>d  by  the  word  "at,"  the  payee  or  aoy 
ona  6de  holder  may  ioBert  in  the  blank  the 
name  of  a  place,  so  as  to  mnke  it  payable  at 
such  place,  without  tlie  authority  of  the  maker. 

2.  In  an  actiun  on  a  note  uroviding  for  rrason- 
able  attorney's  feea,  in  which  defendant  raises 
an  iRsue  as  to  the  reasonableneBs  of  the  amouut 
claimed,  and  the  jury  fail  to  include  in  the  ver- 
dict any  allowance  of  attorney's  fees,  it  will  be 
presumed  that  they  refused  to  allow  any  sum  as 
such,  and  the  coort  cannot  render  judgment  for 
such  fees. 

3.  In  an  action  on  a  note  slRned  by  a  firm 

composed  of  two  persons  and  by  one  of  the  part- 
ners, apiinst  the  individual  partners,  where  the 
court  properly  renders  a  judgment  ag:iiinst  each 
and  all  of  them,  under  Hill's  Ann.  Laws.  00, 
245,  one  of  such  defendants  may  appeal  fnim 
the  judfiQient  against  him,  under  soL'tiun  f^Hi, 
whirh  provides  that  any  party  to  a  snit,  against 
whom  a  final  indgment  has  been  rendered,  oth- 
■er  than  a  Jm]gui<>nt  by  confesBion  or  default, 
may  api)eal  therefrom. 

4.  In  an  actiun  on  a  note,  defendant  pleaded 
a  "further  and  separate  defense,"  and  tne  olily 
i]uesttou  iDTolvinif  the  pleadingB  was  as  to  such 


I  part  of  the  answer,  to  which  there  wrs  no  re- 
ply. A  motion  by  defendant  for  jodftment  on 
the  pleadings  was  denied,  and  mca  rultiiK  wai 
I  sought  tu  be  reviewed  on  appeal.  Held,  that 
I  the  abfltract,  which  stated  the  general  nature  of 
the  pleadings,  and  cuntained  a  copy  of  the  sep- 
arate defense,  complied  with  Sup.  Ct.  Rule  4 
(37  Pac.  vi.).  which  makes  it  incumbent  on  ap- 
pellant to  serve  «  printed  copy  of  so  moch  of  the 
transcript  bb  may  be  neoesaary  to  a  fall  under- 
Btaoding  of  the  qusBtlona  presented. 

Appeal  from  circuit  court,  Hultnomata  coub- 

I  ty;  E.  D.  Shattuck,  Judge. 

1  Action  by  Norrls  R.  Cox  against  Robert 
Alexander  and  others  on  a  promissory  note. 
From  a  judgment  in  favor  of  plaintiff,  de- 
fendant Alexander  appeala.  Reversed. 

ThUi  ia  an  action  by  Norrla  R.  Cos  agmlnst 
Robert  Alexander.  John  Bobertsw,  and  Q. 
W.  Wallace  to  recover  on  a  promissory  note 
alleged  to  have  been  executed  by  the  defend- 
ants to  one  Thomas  O'Day,  and  by  tbe  lattsr 
aasigned  to  phtUitlff.  The  answer,  after  depy^ 
lug  the  material  allegations  of  the  complaint, 
which  Is  In  the  usual  form,  alleges:  That 
Robotson  and  Wallace  altered  into  a^otla- 
tlona  with  G.  Kutscban,  S.  Walker,  and  Dl 
Ogllvle  for  the  purchase  of  10,600  aharea  of 
mining  stock,  agreeing  to  pay  tliertfor  ^ 
150.  to  be  evidenced  by  the  defendanta'  iwom- 
issory  note,  provided  Alexander  would  latlfy 
and  cooflrm  auch  purchase^  and  also  agreed 
to  give  a  wrlHng  In  the  form  of  a  iwomlsaory 
note,  with  the  understanding  that  It  should 
not  be  cotisidered  as  the  note  of  the  defend- 
ants until  It  was  ratified,  confirmed,  and  ex- 
ecuted by  Alexander.  That,  in  pursuance 
of  such  agreement,  Robertson  and  Wallace 
delivered  to  the  persons  with  whom  such 
ain^ement  was  made  the  following  written 
Instnmient:  "$3,160.  Portland,  Or ,  April  18; 
1893.  Ninety  days  after  date,  without  grace, 
we,  or  either  of  us,  jointly  and  severally  prom- 
ise to  psy  to  tbe  order  of   three  thou- 
sand one  hundred  and  fifty  dollars,  for  value 
received,  with  Interest  after  date  at  the  rate 
of  eight  per  cent  per  annum  until  paid,  prin- 
cipal and  Interest  payable  In  U.  S.  gold  coin 
at   ;  and  In  case  suit  or  action  is  Insti- 
tuted to  collect  this  note,  or  any  portion 
thereof,  we  or  I  promise  to  pay  such  addi- 
tional sum  as  tbe  court  may  adjudge  rea- 
sonable as  attorney's  fees  In  said  suit  or  ac- 
tion. [Signed]  Robertson  A  Alexander. 
John  Robertson.  O.  W.  Wallace."  That 
Alexander  refused  to  ratify  >  or  confirm  the 
purcbaae,  or  to  execute  or  deliver  said  note, 
and  the  persons  with  whom  said  contract  was 
made  failed  to  deliver  the  stock,  and  the  said 
negotiations  were  terminated.  That  subse- 
quently, without  authority  or  consideration 
therefor,  the  persons  to  whom  said  writing 
had  been  delivered  caused  It  to  be  perfected 
in  the  form  of  a  promissory  note,  and  indors- 
ed to  plaintiff  for  collection,  who  brought 
this  action  thereon.  "And.  for  a  further  and 
separate  defense  to  plalntitTs  complaint,  de- 
fendants allege  that  there  never  was  any 
value  or  ctmslderatlon  paaaed  from  OtmoM 
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O'Day,  or  an^  one,  to  these  dcteadanta  for 
uM  note,  and  the  same  came  kito  tbe  bands 
<9f  aald  O'Day  wholly  without  consideration, 
and  the  plaintiff,  at  the  time  the  same  was 
Indorsed  and  traasf«red  to  blm,  had  notice 
and  knowledge  that  the  same  was  wholly 
without  oonslderatlMi.**  The  reply  having 
pnt  In  Issue  the  allegations  of  new  matter 
contained  In  the  answer,  except  the  s^arate 
defense  abore  quoted,  a  trial  was  bad,  result- 
ing In  a  verdict  for  the  amount  due  on  the 
note  4»ily;  and  upon  the  Issue  of  attorney's 
fee  the  court  found  that  S260  was  a  reason* 
able  sum  therefor,  and  gave  Judgment  on  the 
verdict,  and  also  for  such  attorney's  fee, 
from  which  the  defendant  Alexander  aK>eals. 

J.  M.  Bower,  for  appellant  Thos.  O'Day 
and  L.  H.  Tarpley,  tox  respondent 

MOORE,  a  J.  (after  stattng  the  facts).  The 
plalntHTs  counsel  movra  to  dismiss  the  ap- 
peal, contending  that  the  note  upon  which  the 
action  Is  founded,  having  been  signed  by  the 
firm  of  BobertBon  &  Alexander,  was  a  Joint 
obligation,  upon  which  the  court  rendered  a 
Joint  Jadgment,  and,  this  being  so,  there  Is 
such  a  unity  of  Interest  between  the  na em- 
bers of  said  firm  as  to  bar  an  appeal  by  Alex- 
ander alone.  It  appears  from  the  complaint 
that  the  defendants  John  Robertson  and 
Robert  Alexander  are  co-partners  doing  busl- 
nees  under  the  firm  name  of  Robertson  & 
Alexander,  and  that  the  note  In  question  Is 
a  Joint  and  several  obligation;  and,  all  the 
defendants  having  appeared  In  the  action,  the 
court,  observing  the  provisions  of  the  statute, 
very  properly  rendered  judgment  against  each 
and  all  of  them.  Hill's  Ann.  Laws,  S8  60, 
246.  Section  636  provides  that  any  party  to 
an  action  or  suit,  against  whom  a  final  Judg- 
ment or  decree  has  been  rendered,  other  than 
a  Judfonent  or  decree  given  by  confesrion  or 
for  want  of  an  answer,  may  appeal  therefrom; 
and  Mr.  Black,  In  bis  work  on  Judgments 
(volume  1,  S  23T>,  in  speaking  of  the  validity 
of  Judgments  rendered  against  partners,  some 
of  whom  had  not  been  served  with  process, 
says,  "In  those  states,  however,  where  the 
*Jolnt  debtors  acts'  are  In  force.  If  not  all  the 
partners  are  served  with  process,  still  a  Judg- 
ment may  be  rendered  against  the  firm,  to  be 
enforced  against  the  partnership  property  and 
the  Individual  property  of  the  partners  serv- 
ed." In  Simpson  v.  Prather,  5  Or.  86,  It  Is 
beld  that  a  Judgment  against  one  party  only, 
Jointly  and  severally  bound  with  others,  was 
strictly  In  accordance  with  the  terms  fixed  by 
such  party  in  the  written  Instrument  which 
was  the  foundation  of  the  action.  To  the 
fianie  effect,  see,  also,  Sears  v.  McGrew,  10 
Or.  48;  Hamm  v.  Basche,  22  Or.  513,  30  Pac. 
501.  In  Estis  V.  Trabue,  128  U.  S.  225,  9 
Sup.  Gt  S8,  Mr.  Justice  Blatchford,  in  com- 
m«attng  upon  a  writ  of  error  taken  out  In  the 
name  of  a  firm  as  plaintiffs  In  error,  without 
Indicating  In  such  writ  the  Individuals  com- 
posing the  firm,  says,  "It  Is  well  settled  that 
this  court  cannot  take  Jurisdiction  of  a  writ  ot 


error  which  describes  tibe  parties  by  (be  name 
of  a  firm,  or  which  designates  smne  of  the  par- 
ties by  the  expression  of  *A  Co.,'  the  ex- 
presrion  'and  others,'  or  any  other  way  than 
by  their  Individual  name&"  The  individual 
name  of  the  appellant  having  been  stated  in 
the  pleadings,  and  the  Judgment  being  sev- 
eral, the  record  discloses  that  the  appeal  was 
perfected  by  one  having  a  substantial  inter- 
est In  the  controversy,- which  will  be  affected 
by  the  Judgmmt  on  appeal;  and,  having  filed 
a  transcript  of  the  cause,  tibia  court  has  Ju- 
risdiction thereof. 

As  another  ground  for  the  dismissal  of  the 
appeal,  plaintUTs  counsel  maintains  that  the 
printed  abstract  does  not  cnnply  with  the 
rules  at  this  court  In  that  It  does  not  afflrma- 
tlvely  show  on  its  face  that  the  trial  conrt 
emnmltted  any  error.  Ride  4  Pac.  ri.) 
makes  It  Incumbent  upon  the  appellant  to 
serve  upon  the  attorney  for  each  respondent 
a  printed  copy  of  so  much  of  the  transcript 
as  may  be  necessary  to  a  full  understanding 
of  the  question  presented  for  decision.  The 
abstract  so  served  states  the  general  nature 
and  substance  of  the  pleadings,  and  contains 
a  copy  of  the  further  and  separate  defense  to 
the  complaint;  but,  because  copies  of  the  en- 
tire pleadings  are  not  embraced  therein.  It  la 
Insisted  that  the  appellant  has  not  compiled 
with  said  role.  The  plaintiff  having  failed  to 
reply  to  the  further  and  separate  defense, 
the  defendants  moved  for  a  Judgment  on  the 
pleadings,  which  being  denied,  the  action 
of  the  court  In  such  ruling  Is  sought  to  be  re- 
viewed. The  only  question  Involving  the 
pleadings  Is  as  to  that  part  of  the  answer  to 
which  there  was  no  reply,  a  copy  of  which  Is 
set  out  In  the  alMtract  and  from  this  it  Is  ap- 
parent that  the  appellant  has  fumi^ed  so 
much  of  the  record  In  that  respect  as  is  nec- 
essary to  a  full  understanding  of  the  plead- 
ings. The  motion  to  dismiss  the  appeal  most 
therefore  be  overruled. 

2.  The  Jury  having  Called  to  Include  In  their 
verdict  any  allowance  for  the  attorney's  fees 
provided  tot  by  the  terms  of  the  note,  counsel 
for  the  appellant  contends  that  the  court  bad 
no  authority  to  make  a  flndhig  upon  the  issue 
thereon,  and  erred  In  rendering  a  Judgment  for 
such  fees.  It  Is  settled  In  this  state  ttiat  where 
the  parties  have  provided.  In  a  promissory  note, 
for  the  payment  of  a  reasonable  amount  as  at- 
torney's fees",  such  promise  may  be  enforced  In 
*an  action  on  the  obligation.  Kimball  v.  Molr. 
IB  Or.  427,  15  Pac.  668;  Bradtfeldt  v.  Cooke, 
27  Or.  194,  40  Pac.  1.  An  issue  having  been 
Joined  upon  the  question  of  the  reasonableness 
of  the  attorney's  fee  demanded,  the  pardee  were 
entitled  to  a  trial  of  that  Issue;  but,  the  Jury 
having  returned  a  verdict  for  the  amount  due  on 
the  note  only,  it  mnst  be  presumed  that  they 
refused  to  allow  any  sum  as  attorney's  fees. 
Bill's  Ann.  Laws,  {  776,  subd.  1&  It  may  be 
conceded  that  the  Judge  was  better  qualified 
than,  the  jury  to  pass  upon  this  particular  Is- 
sue, and  this  might  be  said,  with  a  good  deal 
of  truth.  In  other  cases.   But  it  must  be  ce- 
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membered  tbat  the  right  of  trial  Jmy  )> 
dear  to  the  AmericaD  people,  and,  haTlng  been 
guarantied  by  the  organic  law  <a  the  state 
<Coiist  Or.  art  1«  f  17),  the  coort  was  wltlwat 
powa  to  render  a  spedal  verdict  on  any  of  the 
lasues  submitted  to  the  Jtuy.  Flora  t.  Ladd 
(Or.)  46  Pac.  144.  In  consequence  of  Hie  er^ 
ror  of  the  court  in  this  respect,  the  Judgment 
must  be  reversed;  but,  as  there  is  another 
question,  which  goes  ta  the  cause  of  actton,  a 
consideration  of  It  is  deemed  Impmlant  The 
promissory  note  Id  question,  harlng  been  of- 
Uxed  in  evidence^  rereated  tlie  fact  that  the 
blanks  alleged  to  have  been  left  therein  at  the 
time  It  was  signed  were  filled  by  Inserting  the 
name  of  "l^iomas  O'Day"  In  the  flist,  and  "of- 
fice of  Thomas  O'Day"  tai  the  second.  Tlw 
court,  instructing  the  Jury  upon  the  right  of 
the  holder  of  a  promissory  note  to  fill  such 
blanks,  said:  "In  this  case  the  promissray 
note  sued  upon,  on  Its  face,  appeals  to  be  a 
binding  Instromrat.  Something  has  been  said, 
however,  about  the  Instrument  having  been 
made  with  bhmks  In  IL  When  It  was  signed 
the  name  'O'Day'  was  blank,  and  the  place  of 
payment  was  blank.  Such  a  transaction 
makes  no  difference  In  the  validity  of  the  In- 
strument, if  It  Is  delivered  for  a  consideration. 
The  party  receiving  It  may  put  his  name  into 
the  blank;  he  may  put  tiie  name  of  some  pei^ 
son  to  wtumi  he  transfos  It;  and  It  la  then  a 
valid  Instrument,  and  may  be  enforced  against 
the  parties,  if  there  Is  no  objecttm.  The  same 
may  be  said  in  reference  to  the  place  of  pay- 
ment, providing  the  blanks  are  flUed  up  by 
scmie  penoa  having  an  Interest  In  tlw  Instni- 
meut"  The  defendants  excepted  to  that  por- 
tion of  the  Instruction  which  relates  to  the  right 
of  the  boidsT  of  a  promissory  note,  after  the  de- 
livery therettf,  to  Insert  in  a  blank  reserved  tor 
that  purpose  a  place  of  paymoit;  and  tiielr 
counsel  contends  that  the  Insertion  of  the  words, 
"the  oflSoe  of  Thomas  O'Dey,  Portland,"  was 
a  material  alteration  of  the  instrument.  It  is 
a  principle  of  universal  application  that  any 
material  alteration  made  In  a  promlssoiy  note 
after  its  execution  ot  indorsement,  by  one  claim- 
ing undw  it.  without  the  consent  of  the  maker 
and  inddrser,  discharges  the  prevloua  parties 
to  the  Instrument  Woodworth  v.  Bank,  10 
Johns.  391;  Nazro  v.  Fuller,  24  Wend.  374; 
Ruby  V.  Talbott  (N.  M.)  21  Pac.  72.  But. 
where  a  pronUssory  note  is  Issued  with  a  blank 
for  the  payee's  name,  a  bona  fide  holder  thereof 
may,  within  a  reasonable  time,  fill  the  blank  by* 
inserting  his  name  therein,  and  thus  give  cer- 
tainty to  one  of  the  essential  requisites  of  such 
instruments.  Thompson  v.  Ratbbun,  18  Or. 
202,  22  Pac.  837.  The  authority  of  the  holder 
of  a  promissory  note  to  supply  the  omissions 
therein,  and  insert  his  name  as  payee  thereof, 
rests  upon  the  doctrine  of  agency.  The  maker 
of  a  note,  by  omitting  to  name  the  payee  there- 
in. Impliedly  invites  a  bona  fide  bolder  thexeof 
to  supply  the  omisston  and  give  certainty  to  the 


contract;  and  thfii  imfdled  power  reudem  a 
bona  fide  bolder  the  agent  of  the  maker,  and 
confeia  upon  such  agent  authority  to  aapv^J 
any  ombwtons  in  the  Inatmment  tiiat  are  not  in- 
oonsifl^t  with  the  terms  ot  the  contract.  In 
Angle  V.  Insurance  Ca,  92  U.  S.  S30,  Ur,  Jos* 
tice  Clifford,  in  commenting  upon  this  subject, 
says:  "F&aom  deelii«  with  an  agent  are  en- 
titied  to  Hie  same  protectifm  as  tf  dealing  vrtth 
the  principal,  to  ibe  extent  that  the  agmt  acts 
within  the  scope  <tf  bis  authority.  Puxsnant  to 
that  rule.  It  Is  settied  law  that  where  a  puty  to 
a  negotbible  instrument  Intrusts  It  to  anotiier 
for  use  as  such,  with  blanks  not  filled  vjh  such 
instrument,  so  dellvared,  carries  on  its  face  an 
implied  authority  to  complete  the  same  by  fill- 
ing up  the  blanks;  but  tiie  authority  Implied 
from  the  existence  of  tbe  blanks  would  not  au- 
thorize the  person  bitrnsted  with  the  instru- 
ment to  vary  or  altn  the  material  terms  of  the 
Instrument  by  erasing  wtut  Is  written  ae  print- 
ed as  a  part  of  the  same,  ax  to  pervert  the 
scope  and  meaning  of  the  some  by  filling  tke 
blanks  with  stipulations  repugnant  to  what 
was  plainly  and  clearly  expressed  In  the  Instru- 
ment before  It  was  so  d^ivered."  In  Kitchen 
T.  Place,  41  Barb.  465.  U  Is  bdd  tiiat  tbe  holdta 
<it  a  promissory  note  had  Implied  antfaulty  to 
Insert  the  words  "Importem'  and  TnOeaf 
Bank"  In  a  blank  whidi  was  left  In  tlie  note 
between  the  word  "at"  and  the  words  "value 
received,"  all  <tf  which  were  In  the  printed  part 
vl  tile  note.  Leonard,  J.,  In  deddhig  the  cause, 
says:  "The  word  *at*  implied  that  the  Uank 
space  which  succeeded  It  might  be  filled  beCne 
the  note  should  be  delivered,  wttii  a  designated 
place  of  payment  Had  that  word  bem  erased, 
the  same  would  have  been  complete  without 
filling  the  blank.  With  this  Isolated  word,  the 
note  was  Imperfect  in  Its  purport  until  the 
space  was  filled  or  tbe  word  erased."  In  Bed- 
llch  V.  Doll,  S4  N.  Y.  234.  the  bxHOer  of  a  mom- 
issory  note  Inserted  between  the  wwds  "at" 
and  "value  received"  the  words  "Tbe  Bull's 
Head  Bank  of  New  Yoi^"  and  negotiated  It 
In  an  actfcin  brought  by  the  indorsee  against 
tbe  maker.  It  was  claimed  that  this  was  such  a 
matolal  and  unauthorized  alteration  fif  the  in- 
strument as  to  defeat  the  right  of  recoray; 
but  it  was  held  that  the  word  "at"  preceding 
a  blank  In  the  note,  carried  upon  Ite  face  an 
implied  authority  for  any  bona  fide  holder  there- 
of to  Insert  a  place  of  payment  To  the  same 
effect  see,  also.  McGrath  v.  Clark,  56  N.  T.  34; 
Fullerton  v.  Stui^es,  4  Ohio  St.  529;  Emmons 
V.  Meeker,  55  Ind.  321.  It  will  be  observed 
from  an  examination  of  the  note  in  questkm 
that  the  word  "at"  therein  preceded  a  blank  in 
the  Instrument  &nd,  tills  being  so,  any  Ixtna 
fide  holder  thereof  had  Implied  authority  to  in- 
sert a  place  of  payment,  and  hence  there  was 
no  error  In  the  instruction  complained  of.  But 
in  consequence  of  the  error  hereinbefore  re- 
temA  to  the  Judgment  is  levensd,  and  a  new 
trial  ordered. 
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STATE  T.  POMEROT. 
(Supreme  Court  of  Oregon.    Not.  9,  1898.) 
Criminal  law  —  Appeal  —  Discbbtion  or  Thial 
CouKT— Cbaxob  aw  Vbxde— Local  Fbbjdoicb 
—  Rbcbitino  Stolbn  Goodb  —  Btidbkct — Db- 

FESdBB— iNSTROOnOKB. 

1.  Under  HilFi  Ann.  Laws.  {  12^.  anthor- 
ising  the  court  to  order  the  place  of  trial  to  be 
changed  when  it  appears  b;  aflidarit  that  a  fair 
and  impartial  trial  cannot  be  had,  the  granting 
of  such  order  rests  Id  the  sound  discretion  of 
the  court. 

2.  AQidaritB  were  filed,  in  behalf  of  one  char- 
ged with  receiring  stolen  goods,  showing  that  de- 
fendant's soiia  had  prevlouBlr  iteeD  coovicted  of 
petit  larcenr,  that  there  had  snbsequently  been 
a  great  number  of  similar  crimes  committed  in 
the  county,  that  many  people  publicly  asserted 
that  these  thefts  were  committed  by  some  mem- 
ber of  defendant's  family,  that  the  feeling  be- 
came so  strong  that  people  talked  of  lynching 
defendant,  ana  that  people  generally  had  form- 
ed and  expressed  the  opinion  that  defendant 
was  gnilty  of  the  crime  cbaimd.  Counter  af- 
fldavits  were  filed  showing  that  there  were  large 
sections  of  the  countv  where  defendant  was 
scarcelr  known,  and  the  incidents  Of  the  crime 
but  little  talked  of,  and  that  many  i»eoide  In  the 
county  had  nerer  heard  of  the  crime.  Held, 
that  there  was  no  obrious  abuse  of  diBcretion 
in  refusing  a  change  of  venue,  it  not  appearing 
that  any  dlfBcolty  was  had  in  obtahiing  an  nn- 
blased  jury. 

8.  In  a  prosecntfon  for  rec^rlng  and  conceal- 
ing stolen  goods,  there  was  erldence  that  defend- 
ant's son  and  one  H.  stole  the  pr(^>ert7,  and 
were  traced  to  defendant's  house  with  a  team; 
that,  when  the  officers  arriTed,  defendant  was 
on  a  ladder  leading  to  an  opoi  gable  of  the  barn: 
that  be  came  down,  denied  all  knowledge  as  to 
who  droTe  the  strange  rig  there,  and  then  got  a 

Sn,  and  ordered  the  officer  and  his  companions 
>m  the  premises:  that,  just  then,  two  men  ran 
from  behmd  the  barn,  one  of  whom  was  H.; 
that  after  a  while  defendant  went  to  the  bam 
and  was  heard  working  In  the  strew  near  where 
the  stolen  goods  were  immediately  afterwards 
found  by  the  officer.  Held,  that  the  question 
of  defendant's  concealment  of  the  goods  and  bis 
knowledge  that  they  were  stolen  was  for  the 

a  proeecntlon  for  receiving  and  conceal- 
ing stolen  goods,  the  fact  that  defendant  secret- 
ed and  harbored  the  thieves,  so  as  to  aid  them 
to  escape  arrest,  thereby  rendering  himself 
amenable  as  an  accessory  to  the  larceny,  is  no 
defense,  if  he  also  received  and  concealed  the 
property,  knowing  it  to  be  stolen. 

5.  The  instnictlon  that  the  jury  have  no  right 
to  reject  the  testimony  of  the  wife  and  daughter 
of  the  accused  simply  because  it  came  from  a 
source  in  which  there  would  be  strong  motives 
to  give  the  "most  favorable  coloring  possible"  to 
the  facts  on  behalf  of  the  accused,  la  mejadicial 
MTor,  as  an  expression  of  opinion  on  the  motives 
of  the  witnesses. 

Appeal  from  circuit  court,  Washington 
comity;  T.  A.  McBride,  Judge. 

Calvin  Fomero^  was  coaricted  of  reeelv- 
iDg  and  concealing  stolen  goods,  and  appeals. 
Reversed, 

Thos.  H.  Tongue,  for  appellant  C.  M. 
fdlenum,  Atty.  Oen.,  and  W.  N.  Barrett. 
Dlst  Atty.,  for  the  State. 

WOLVBRTON,  J.  The  defendant  was  in- 
dicted and  convicted  in  Washington  county 
on  a  charge  of  buying,  receiving,  concealing, 
and  attempting  to  conceal  stolen  property. 
The  man  assigned  ate:  First,  the  denial  of 


the  motion  for  a  change  of  venue;  second, 
the  refusal  of  the  court  to  instruct  the  juiy 
that  there  had  not  been  sufficient  evidence 
produced  to  sustain  a  conviction,  and  to  di- 
rect thom  to  return  a  verdict  of  not  guilty; 
and,  third,  the  giving  and  refusing  to  give 
certain  other  Instructions.  Of  these  in  their 
ordor. 

The  motion  for  a  change  of  venue  is  based 
upon  the  sffldaTlts  of  the  defendant  and  bis 
counsel,  which  show,  In  BUbstancc,  that,  at 
different  times  prior  to  the  commission  of 
the  alleged  offense  eharsed  in  the  Indict- 
ment, three  sons  of  the  defendant  bad  been 
convicted  of  petit  larceny  committed  within 
the  county;  that,  subsequent  to  such  con- 
victions, there  had  been  a  great  number  of 
similar  crimes  committed  therein;  that  a 
great  many  people,  without  any  knowledge 
on  the  subject  or  touching  the  Identity  of  the 
offenders,  did  not  hesitate  to  publicly  assert 
that  they  were  committed  by  some  member 
of  the  defendant's  family,  and  that  the  de- 
fendant himself  was  guilty  of  such  things, 
without  the  slightest  evidence  upon  which  tc 
base  the  assertion;  that  it  had  been  charged 
that  one  of  the  sons  of  defendant  was  con- 
cerned In  the  theft  of  the  goods  which  de- 
fendant Is  accused  of  concealing;  that  In 
consequence  thereof  the  feeling  in  the  coun- 
ty became  so  strong  that  In  different  parts 
thereof  the  people  talked  quite  freely  of 
lynching  the  defendant,  and  In  some  places 
expressed  a  determination  to  do  so;  that 
fictitious,  false,  and  exaggerated  reports  of 
the  manner  of  defendant's  arrest,  and  of  his 
conduct  and  demeanor  prior  thereto,  had 
been  persistently  and  extensively  circulated 
throughout  the  county;  that  such  things  had 
been  talked  of  in  Hillsboro,  and,  as  the  In- 
formants believe,  among  the  Jurors;  that 
by  reason  thereof  a  widespread  and  deep- 
seated  public  prejudice  sprang  up  against 
the  defendant  and  bis  family,  to  such  an  ex* 
tent  that  It  is  believed  a  majority  of  the  peo- 
ple of  the  county  who  have  heard  of  the 
matter,  without  any  knowledge  of  the  facts, 
have  formed  an  opinion,  and  many  at  them 
have  expressed  It  to  the  effect  that  the  de- 
fendant Is  guilty  of  the  crime  charged;  and 
that  by  reason  of  all  these  facts  and  circum- 
stances the  defendant  could  not  expect  a  fair 
and  impartial  trial  within  the  county.  Coun- 
ter affldavtta  were  filed  by  the  state,  show- 
ing, iti  effect,  that  the  crime  of  which  thfe  de- 
fendant Is  charged  was  committed  In  the 
western  part  of  the  county;  that  while  there 
had  been  some  dlBcnsglon  of  the  alleged 
crime.  In  and  around  Greenville,  West 
Union,  and  Forest  GroTe,  yet  there  are 
large  sections  of  the  county  where  the  de- 
fendant and  his  family  are  scarcely  known, 
and  the  incidents  surrounding  the  commis- 
sion of  the  crime  but  little  talked  of,  If  at 
all;  and  that  many  people  In  the  county  have 
never  heard  of  the  alleged  crime  with  which 
defendant  Is  charged.  Upon  the  showing 
thus  made,  the  motion  was  orermled.  It  Is 
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osnally  regarded  tliat  mcli  a  motion  U«0 
larg^,  It  not  exclusively,  witbln  tbe  sound 
discretion  of  tbe  trial  court,  tbe  exercise  ot 
wbicb  is  judicial  in  Its  nature,  and  Is  sub- 
ject to  review  only  when  abused  to  tbe 
prejudice  of  tbe  applicant,  and  tbat  fact  is 
In  some  way  made  to  appear.  3  Am.  &  Eng. 
Enc.  Law,  108.  Our  statute  (Hill's  Ann. 
Laws  Or.  |  1222)  prorldee  tbat  "tbe  court 
^ay  order  tbe  [dace  of  trial  to  be  cbanged 
•  •  •  wben  It  appears  by  affidavit,  to  tbe 
satltfactlon  of  tbe  court,  tbat  a  fair  and  Im- 
partial trial  cannot  be  bad,"  etc.  Under 
similar  statntes  It  has  been  beld  tbat  the 
exercise  of  the  power  granted  by  this  section 
la  wltbla  tbe  sound  discretion  of  tbe  trial 
Gonrt  State  t.  O'Bourke.  55  Mo.  440-446; 
State  T.  Sayera,  58  Mo.  587.  In  State  t. 
Whltton.  68  Ma  81,  upon  a  question  of  al- 
lesed  prejudice,  the  finding  of  tbe  trial  court 
was  bdd  to  be  conclusive.  In  State  v.  Qny, 
09  Ma  432,  the  court  say:  "The  finding  of 
the  circuit  cotirt  «i  that  Issue  [question  of 
prejudice]  Is  conduiriTe,  and  not  to  be  ln^>- 
fered  with  this  court,  unless  It  appear 
that  palpable  injustice  baa  been  dcnie." 
Again,  the  same  court,  In  State  t.  Burgess, 
78  Ma  235.  say:  "Tbe  trial  of  the  Issue  made 
on  a  petition  tor  a  change  of  venue  Is  by  the 
court,  and,  unless  manifest  nror  occur  on 
tbe  trial  of  tbat  Issue,  to  tbe  prejudice  of 
the  accused,  we  cannot  Interfere  with  the 
finding  of  ttke  court  There  was  evidence  to 
sustain  the  finding;"  In  State  t.  Brown- 
fleld,  83  Mo.  4D1,  tbe  conrt,  In  pasring  np«m 
facta  very  similar  to  those  sugReeted  by  tbe 
case  at  bar,  say:  "In  tbls  state  of  the  evi* 
denoe  we  cannot  say  tbat  tbe  court.  In  over*- 
rnling  tfaa  application  of  defendant,  abused 
Its  discretion;  and  It  Is  only  when  It  ai^eavs 
tbat  such  discretion  bss  been  palpably  abus- 
ed tbat  we  can  Interfere^  under  the  ruling  ctf 
tbia  court."  See,  also.  State  v.  Hill,  72  N. 
C.  302;  Watson  Whitney,  23  GaL  375; 
Hyde  T.  Haiiuteas»  1  Idaho,  001;  State  t. 
Hunt.  ,  91  Mo.  480,  a  S.  W.  858;  People 
Yoakum,  53  CaL  666;  People  t.  Perdue  48 
GaL  429;  People  r.  Mahoney,  IS  CaL  isa 
In  the  case  at  bar  It  does  not  appesr  tbat 
uiy  dl^nilty  whatever  was  »q>erlenced  In 
bbtaining  an  unbiased  Jury,  a  circumstance 
which  leads  to  the  conclusion  that  the  accus- 
ed suffered,  1^  the  refusal  to  grant  tbe  mo- 
tion, no  injustice;  so  that  it  Is  not  obvious 
that  there  was  an  abnse  of  Its  discretion  by 
the  trial  court,  and  its  action  In  that  re- 
spect will  not  be  disturbed. 

The  evidence  adduced  at  the  tiial  tended 
stnmgly  to  show  that  John  Poineroy,  a  son  of 
the  defendant,  and  one  John  Holcomb  stole  tbe 
goods,  wbicb  dirfendant  Is  charged  with  con- 
ceallnflb  from  the  store  of  Bilggs  Bros.,  In 
the  town  of  Dllley,  Washington  county,  on  tiie 
night  Qt  March  21st,  or  the  nmcnlug  of  tbe  22d. 
1895;  that  on  the  morning  of  the  23d,  these 
parties  took  tbe  goods  to  the  defendant's  bam, 
where  tbt^  were  found  about  Dom  of  the 
same  day,  covered  wUb  straw.   The  thieves 


were  traced  to  this  locality  by  the  track  of  a 
horse  and  buckboard.  supposed  to  be  tbe  prop- 
erty of  one  LouslgQont.  The  horse  was  found 
In  the  bam,  and  tbe  buckboard  under  a  shed 
close  at  band.  E.  B.  Sapplngton,  a  constaUe, 
one  of  tbe  persons  InstrumeDtal  in  the  appre- 
hension of  the  accused,  being  called  as  a  wit- 
ness for  the  state,  testified  as  follows:  "I  took 
a  track  of  tbe  vehicle  tbat  came  out  of  tbe 
gate  (at  Lousignont's)  and  tracked  It  as  far 
as  Mr.  PMneroy's  field  or  pasture,  or  a  gate 
that  .goes  into  his  pasture,  in  sight  of  his  boose. 
I  didn't  go  any  further  then,  but  went  back  to 
Greenville."  After  stating  that  he  procured 
tbe  assistance  of  Joseph  and  Andrew  Vaughn, 
tbe  witness  contlnnes:  "We  went  down  on  the 
track  to  the  gate,  and  tradsed  the  vehicle  in- 
side, and.  Just  as  we  got  InsMe,  Joe  called  my 
attention  to  a  man  coming  down  from  the 
bam  on  a  ladder.  Then  we  .rode  as  tast  as 
possible.  We  bad  probably  two  hundred  yaids 
to  go  to  get  anoBs  a  ravine  to  tbe  bam,  and, 
wben  we  got  there,  I  got  down,  and  tqiened 
the  gate,  and  there  was  a  man  standing  right 
on  tbe  tntdde,— Mr.  Pommqr  [tbe  defendant]. 
He  went  on  tbe  Inside  of  the  house,  and  I 
heard  Joe  Yau^^  ask  him  who  drove  that 
rig  in  there,  and  he  said  be  didn't  know, 
*  *  *  KD&  be  WHit  on  tarwarOs  the  bcHne, 
and  I  caught  up  with  him,  and  told  him  we 
were  hunting  for  Holcomb,  and  asked  blm  If 
be  was  there,  and  he  said  he  dldnt  know 
whether  he  was  or  not,  atul  it  was  none  of  oar 
boslness.  He  wwt  inside  the  bouse,  and  came 
eat  with  a  ahotgvn,  and  told  us  not  to  come 
hi,  he  had  enon^  of  that  kind  of  fboUshness 
around  there,  and  for  ue  to  get  cot  of  tboe. 
Just  then  Andrew  Vaughn,  who  had  gotten  off 
the  road,  come  acrosa  hallooing  to  ns,  and  I 
turned  around,  and  saw  two  men  running 
from  behind  the  bam  across  the  fleU  going 
west"  The  witness  recognised  one  <tf  thm 
as  Holccmib.  After  relating  bis  ocpeilence  In 
giving  chase  to  the  fugitives,  be  continues: 
*1  took  up  my  watdi  betwe»  the  bani  and 
Hw  boose.  After  a  while  Mr.  Pomen^  came 
out,  and  said  he  would  go  and  fix  his  bam,— 
S(Hnethlng,  I  don't  know  wbat.  Be  went  ni 
the  Inside,  and  I  kept  on  the  wtride.  I  got  as 
close  to  the  bam  aa  I  could,  and  I  beard  blm 
go  around  to  that  eomei:  [in  pnalmltgr  to  the 
goods],  and  worii  In  the  straw.  Of  conrse^  I 
couldn't  see.  He  would  work  titiere  a  little 
while,  and  be  would  come  out  with  a  board, 
and  throw  It  down,  and  go  back  In  again.  He 
made  several  trips,  and  I  could  bear  blm  in  this 
straw.  I  heard  tbe  straw  moving,  and  htm  gobig 
in  there;  and  after  awhile  be  came  oat  and  saM 
he  would  have  to  go  to  Qreenvllle."  After  the 
accused  left  tlie  witness  went  Into  the  bam 
and  found  the  goods.  Among  them  were  a  hat 
and  two  overcoats  belonging  to  John  Pomenq' 
and  John  Holcomb.  Joseph  Vaughn  gave  tes- 
Omony  of  a  like  nature,  except  he  describes 
the  accused,  when  tbey  first  saw  him,  as  be- 
ing well  IV  to  tbe  top  of  tbe  ladder  m  an  open 
gable  of  the  bam;  that  be  turned  around,  and 
looked  over  his  shoulder  towards  them,  and 
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came  tearing  down.  H.  P.  Foid,  tbe  the  riff, 
who  bad  coone  np  while  tb«  accused  was  at 
GrMDTUle,  teatiaed:  "Wbeo  be  ntamed  home, 
I  asked  him  whose  bone  and  wagtm  that  was, 
and  he  disclaimed  any  knowledge  of  knowing 
whose  It  was,— eald  he  dldnt  know.  I  asked 
blm  who  bad  been  there,  and  be  said  there 
hadn't  been  any  one  there.  I  asked  htm  direct- 
ly If  his  son  John  and  John  Hoicwnb  bad  not 
been  there,  and  he  aald  they  had  not  that  he 
knew  (tf.  I  told  him  there  was  qolte  a  qnuitl< 
ty  of  goods  stored  oat  time,  and  it  seemed  to 
me  very  itraoge  a  bone  and  wagon  wonU  be 
tbne,  and  he  didn't  know  whose  It  was,  nor 
who  brought  It  there.  Well,  be  aald,  It  might 
seem  strange,  bnt  be  didn't;  he  didn't  know  a 
thing  about  It;  there  badnt  been  a  eooJ  on 
the  place  that  be  knew  of  daring  that  night,— 
that  Is,  ocepting  his  own  ftunlly."  Engow  C 
Hughes  testified  to  a  conTersatlon  be  bad  with 
the  accnsed  about  tbs  time  be  started  to 
Oreenrine,  as  follows:  *1  asked  him.  then. 
If  Jcbn  Htdoomb  wasnt  there  that  night,  and 
he  said.  If  be  was,  be  dldnt  know  It,  and  I 
said,  'Was  yonr  son  John  there?^  and  be  said, 
'No,  I  baren't  seen  him  for  tiiree  mouths.' " 
The  defttKtant,  in  explanation  of  his  presenoe 
upon  the  ladder  when  flrtt  seen,  gave  evidence 
tending  to  show  that  he  was  up  there  for  the 
purpose  of  readjostlng  some  of  the  rafters, 
which  had  been  displaced  by  the  wind  the 
night  before,  and  was  coming  down  when  seen 
Si^^ington  and  Vaughn.  In  this  he  was 
corroborated  by  his  daughter,  who,  as  tbey 
testified,  assisted  blm  In  reptadng  and -securing 
the  rafters.  The  boards  which  he  carried  out, 
be  explained,  were  taken  in  and  used  by  him 
In  gettbig  the  laften  In  place.  The  defendant 
and  his  wife  and  daughter  all  testified  that 
John  PMnen^  and  John  Holc«nb  came  fhm 
ia  the  mondng  about  0  o'clock  and  wanted 
breakfast;  that  the  accnsed  objected  to  their 
being  there,  bnt  that  the  wlfft  gare  tbem  their 
breakfast,  and  tbey  left  the  bouse  about  7. 
Wblle  they  were  at  breakfast,  the  aceosed-and 
his  daughter  were  engaged  In  milking  some 
cows  at  the  bam.  John  Pomeray's  wife  was 
ston>lttg  with  defendant's  family  at  tbe  time. 
John  himself  and  Holcomb  were  fugltlree 
from  Justice,  and  defendant  had  heard  that  offl- 
een  had  been  watching  his  bouse  and  prem- 
ises b^re  for  tbe  purpose  of  apprebeudhig 
tbem.  He  doiled  all  knowledge  of  tbe  goods 
prior  to  the  time  tliat  be  was  Informed  of  thelr 
dlscorery  by  the  officers. 

Among  other  Instructions  aAed  tar,  the  de- 
fendant's counsel  requested  the  court  to  give 
the  fbDowlng,  viz.:  "There  has  been  no  suffi- 
cient evidence  to  sustain  a  conviction  of  guilty 
as  charged  in  tbe  Indictment,  and  1  therefore 
Instruct  you  to  render  a  verdict  of  not  guilty." 
All  the  evidence  produced  on  tbe  trial  la  here 
In  tbe  bill  of  exceptions,  and  we  are  asked  to 
pass  upon  It,  and  say  whether  It  is  aufBcient  to 
warrant  a  conviction  of  the  crime  charged.  It 
Is  strenuously  insisted  that  tbe  state  has  not 
shown  that  tbe  accused  bad  any  knowledge 
wbaterer  of  the  i^esence  ot  the  goods  In  his 


bam,  and.  furOier,  that  tbe  evidence  Is  too  mea- 
ger and  unreltable  from  which  to  determine 
that  he  either  received  or  concealed  or  att^pt- 
ed  to  conceal  tbem.  Knowledge  that  the  goods 
were  stolen  and  omcealment,  or  an  attenq>t  to 
conceal  them,  are  essential  elemeubi  that  go 
to  constitute  the  crime  with  which  the  defend- 
ant Is  charged;  and  tbe  rule  seems  to  be  thatr 
where  there  Is  some  evidence  pertinent  to  go  to 
the  Juty  Qpon  tbe  Issue,  it  becomes  a  guestkm 
of  fact  for  tbem  to  determine,  and  It  Is  not 
pmnlsedble  for  the  court  to  invade  tbe  ivovlnoe 
of  the  Jury  In  respect  ttiereta  As  put  by 
Black.  J.,  In  State  t.  Glabn.  97  Bfo.  688,  11  S. 
W.  202:  '*In  tbe  disposition  of  the  question 
whether  the  trial  court  should  have  directed  a 
nrdlct  ft>r  ttie  defendant.  It  is  to  be  rement- 
bered  that  It  Is  not  oar  province  to  try  the  case 
on  Its  facts.  *  ■  *  It  Is  sufficient  for  our 
purposes  to  determine  what  inferences  may  be 
drawn  from  the  evldmoe.  It  Is,  of  ooune,  ttw 
duty  ot  the  trial  court  to  say  irtiether  there  Is 
any  evidence  entitling  the  state  to  go  to  the 
jury,  and  the  niUug  upon  the  question  la  cqmb 
to  review  here.  The  rule,  even  In  criminal  cos- 
ea,  is  that  befme  this  court  will  relieve  on  the 
ground  that  the  verdict  is  not  supported  by  the 
evidence,  than  must  be  either  n  total  failure 
evidence,  or  it  must  be  so  weak  that  tbe  neces- 
sary inference  la  that  the  TUdlct  la  tbe  result 
of  possloo,  prejudice,  or  partiality."  This  lan- 
guage Is  approved  hi  a  lata*  oaae  (State  t. 
HoweD.  100  Mo.  060,  14  &  W.  4)  after  an 
ezbausttre  review  of  the  evidence.  In  State  t. 
Kearney.  21  Or.  tMM,  28  Pac.  024,  Strahan,  J., 
ssys:  "At  tbe  conclusion  ci  the  state's  evV 
deuce,  the  defendant  might  have  asked  the 
court  to  direct  the  Jury  to  acquit  blm  If  then 
were  no  evldoice  whatever  implicating  him  in 
the  commission  of  tbe  crime  charged."  In  State 
T.  Jones.  IS  Or.  260;  22  Pac  842,  tbe  aoma 
learned  Judge  saya:  "Where  the  otnte  proves 
enongh  to  require  tbe  defendant  to  produce  evl- 
d«ice  in  bis  own  behalt  audi  a  direction  wmdd 
be  improper.  As  soon  as  enough  is  shown  to 
requlra  Uie  defmdant  to  enter  opcm  bis  defense, 
and  to  bitrodnce  evMenoe^  It  Is  tbe  province  of 
tbe  Jury  to  wdfdi  tbe, evidence,  and  to  paaa 
upon  the  credibility  ci  the  witnesses.  A  direc- 
tion to  acquit  In  such  a  case  would  be  an  in- 
vasion of  the  province  of  the  Juiy,  and  could 
not  be  sustained."  As  bearing  upon  this  qneo- 
tion,  see,  also.  State  t.  Clements,  15  Or.  237, 
14  Pac.  410;  State  v.  Daly  10  Or.  240, 18  Pac. 
357;  Smith  v.  State.  03  Ga.  90;  State  v.  Olor- 
ety,  10  Nev.  24;  Com.  Cunningham,  104 
Mass.  545.  Tbe  evidence  adduced  touching  de- 
fendant's knowledge  of  tbe  goods,  and  their 
character  as  stolen  property,  and  his  participa- 
tion in  their  concealment,  is  wholly  drcumstan- 
tial.  With  It  there  la  interwoven  much  that 
Is  damaging  to  the  accused,  so  much  so  that 
it  wM  deemed  prudent  and  advisable  to  hitro- 
duce  proofs  In  explanatkm  of  his  acts  and  de* 
meanor,  and  of  the  motives  which  Induced 
them.  We  think  there  was  evidence  suffldeot 
to  go  to  the  Jury,  and  hence  It  became  thdr 
exclusive  pcovinoe  to  determine  its  effect  n- 
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^ecti&ghls  sunt  or  limocence.  Mndb  has  been 
Mid  regazdlng  the  Inference  to  be  drawn  from 
the  fact  of  finding  recently  stolen  property  in 
the  poBBeaalon  of  the  accused.  The  Inference 
ta  aoe  cC  fact,  and  not  of  law,  fnm  which  tiic 
jury  may,  in  connection  with  all  the  attending 
clrcmnatancee,  determine  the  gollt  or  Innocence 
of  the  »!cnBed.  It  never  rises  to  the  dignity 
of  a  ccmduslTe  presmnptkm.  of  gnllt,  and  la 
strong  or  weak  according  to  the  diaiacter  of 
the  pxopertj,  the  nature  of  the  poBsesslfm,  and 
Ita  proximity  In  time  with  the  tiieft  State  r. 
Hale,  12  Or.  353,  7  Pac.  S23;  State  t.  Hodge, 
60  N.  H.  510;  State  OniTea,  72  N.  a  482; 
State  V.  Walker,  41  Iowa,  218;  Yates  t.  State, 
37  Tex.  202;  Pecqfle  t.  Noregea,  48  OaL  123. 
The  sUiqide  finding  of  llie  gooda  In  the  bam  of 
d^iendant,  to  which  It  waa  shown  other  p^sona 
had  acceoa,  waa  bat  dlght  erldenee  that  the^ 
WCK  eren  In  hla  poaaeaalon;  hut  the  question 
whether  or  not  he  em  had  iKissesalon,  or  re- 
oetred  or  concealed  them,  or  assisted  in  their 
eoiKealment,  waa  imoperly  submitted  to  the  jury 
tmdeff  i^^R^riato  instructions. 

Tbe  court  waa  requested  to  gtre  the  Col- 
lowfiig  Inatructiiau,  and  Its  refoaal  to  give 
tiiem  In  haec  verba  Is  assigned  as  error:  "If 
the  jury  Is  satisfied  that  whatever  the  de- 
fendant did  at  the  time  and  on  tbe  day  that 
the  goods  were  discorered  was  done  for  the 
purpMe  at  aiding  John  Pomert^  and  John 
Htdcomb  to  escape  from  arrest,  and  tbe  Jury 
are  satisfied  that  at  the  time  flw  said  John 
Holcomb  and  Jeibn  Pomeroy  bad  conmitted 
the  crime  of  larceny  In  stealing  the  goods 
diarged  In  the  Indictment,  and  that  the  de- 
fendant knew  that  said  goods  had  beoi  sttrtoi 
by  John  Pomony  and  John  Holcomb,  Hien 
Ibe  defendant  would  be  guUty  of  being  acces- 
sory to  the  crime  of  larcmy,  and  It  would  be 
your  doty  to  acquit  him."  "If  the  Jury  baa 
a  reasonable  doubt  whetlier  the  defendant, 
upon  tile  occasion  described  In  tbe  Indictment, 
was  oideavoring  to  shield  the  persons  who  had 
committed  the  larceny,  and  assist  In  their 
escape,  or  whether  he  was  engaged  In  buying, 
receiving,  or  concealing,  or  attempting  to  con- 
ceal, stolen  t»operl7,  then  in  that  case,  also. 
It  would  be  your  duty  to  give  the  defendant 
the  benefit  of  the  itoubt,  snd  acquit  him." 
'*Tlie  state  cannot  split  one  transaction,  and 
make  out  ot  ft  man  tbui  one  crime.  Hie 
defendant  could  not  at  the  same  time  be 
guUty  of  receiving  stolen  gooda  and  an  acces- 
sory after  the  tact  to  the  crime  of  larceny  by 
aiding  those  who  bad  committed  the  crime." 
The  crime  of  receiving,  concealing,  or  at- 
tonptlng  to  conceal  stolen  property  Is  made 
a  Buhstantlve  otteaae  by  tbe  statute  (Hill's 
Ann.  Laws  Or.  I  1774),  and  the  defendant 
was  on  trial  charged  with  such  offense.  He 
may  have  been  guilty  at  the  same  time  of 
aiding  in  the  escape  of  J<dm  Pomeroy  and 
John  Holccrab,  thus  rendering  himself  amen- 
able as  an  accessory  to  the  crime  of  larceny; 
but,  if  be  has  done  those  things  which  are  es- 
sential to  the  crime  charged,  there  seems  to 
be  no  good  reason  why  me  should  bar  a  proa- 


ecntion  for  the  other.  Tbe  doctrine  of  carv- 
ing can  have  no  apidicatkm  here,  as  fliat  can 
only  be  made  available  under  a  plea  former 
conviction  or  acquittaL  The  court  quite  folly, 
and  very  correctly  and  explicitly,  covered  the 
snhject  tbe  followlog  Instruction:  "The 
defendant  cannot  be  convicted  on  this  indict- 
ment for  secreting  or  harboring  John  Pome- 
lay  and  J<Am  Holcomb.  If  Holcomb  and 
Pomeroy  were  durged  with  a  crime  in  Mult- 
nomah county,  and  tbe  defendant,  Insidred  by 
a  deshre  to  aid  ttiem  to  escape  arrest,  receiv- 
ed them  and  concealed  them,  with  Intent  to 
aid  them  to  escape  from  audi  arrest,  or  if  you 
have  a  reasonable  doubt  as  to  whether  his 
conduct  was  done  for  that  purpose  cmly,  he 
cannot  be  convicted;  but  If,  with  a  gidlty 
knoMedge  tiiat  the  goods  described  In  the  in- 
dictment had  beoi  stolen,  he  secreted  them 
with  a  view  of  preventing  ttie  atOcen  ct  tlw 
law  from  finding  them,  and  ther^jy  detect- 
ing and  arresting  Holcomb  and  Pomen^,  tbe 
bet  that  be  also  desbxd  their  escape  frcnn  ar^ 
rest  on  tbe  Multnomah  county  diarge  would 
not  be  a  defense."  So  the  omul  was  not  in 
error  In  refusing  to  entertain  the  charge  as  re- 
quested. 

Another  InstructlMi  Is  as  ftdlows:  **Bvay 
witness  Is  presumed  to  speak  the  truth,  but 
this  presumption  may  be  overcome  by  evi- 
dence; and  you  have  a  rigAit,  ta  cooBldering 
the  testimony  of  every  witness,  to  omslder 
the  manner  in  which  be  testifies  upon  the 
stand,— to  consider  his  motives  and  bis  rda- 
ticmship  to  the  case.  In  this  case  tbe  defend- 
ant and  members  of  his  fiunlly  have  given 
testimony.  You  have  no  right  to  reject  tbe 
testimony  they  have  given,  simidy  because  It 
comes  from  a  source  In  which  there  would  be 
strong  motives  to  tfve  tbe  most  favorable 
coloring  posdblfi  to  the  focta  on  <befaalf  of  the 
def^dant;  but  you  have  a  right  to  conddn, 
and  yon  should  conalder,  that  testimony  tbe 
same  as  you  would  other  testimony,  taking 
Into  the  accomit  the  relati<Hishlp  of  the  pai^ 
ties  and  tbe  motives  wUdi  may  Induce  them 
to  testify,  niat  Is  to  say,  hi  estimating  the 
value  of  ttie  defendant's  testlmcmy,  yon  bave 
a  right  to  QoosSaer  what  he  has  at  stake  In 
tills  case,  the  gravity  of  the  charge  agafaist 
him,  and  tbe  motives  which  might  Induce  Um 
to  misrepresent  or  speak  falsely  in  regud  to 
it;  and  yon  have  a  right  to  conalder  the  mo- 
tives ot  tbe  other  members  of  the  family, 
and,  aft«:  considering  these,  not  only  to  their 
own  intrinsic  light,  but  bi  the  11^  of  all  tlie 
testimony  in  the  case,  give  snch  testimony  the 
value  yon  consider,  under  all  the  drcumstan- 
ces  of  the  case.  It  is  entltied  to  In  coming  to 
a  final  conclusion."  Objection  Is  urged  ta 
this  Instruction  as  tending  to  ffiscredlt  the  tes- 
timony of  the  wife  and  daughter  of  the  de- 
fendant by  giving  undue  prominence  to  the 
motives  which  might  Induce  them  to  color 
their  testimony  with  a  view  to  his  exculpa' 
tion,  and  we  think  it  Is  well  taken.  Tbe  Jmy 
were  told,  to  efFect,  that  the  wife  and  dau^ 
ter  bad  strong  motives  for  giving  the  moat 
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favorable  coloring  poaalble  In  behalf  of  tbe 
accnsed  to  tbe  facts  which  they  were  called 
to  delineate.  Hie  vice  of  this  Instruction  con- 
sists In  tbe  fact  that  It  la  an  expression  of  an 
opinion  by  tbe  trial  court  touching  the  mo- 
tives of  these  witnesses.  The  Jury  might 
hare  Inferred  from  the  language  employed 
that  the  court  not  only  bellered  that  these 
witnesses  bad  motives  for  coloring  their  testi- 
mony, but  that  such  motives  were  strong  for 
tbe  most  favorable  coloring  possible.  Tbe  ex- 
pression in  part  runs  In  tbe  superlative,  and 
could  hardly  have  escaped  their  attention. 
Motive  Is  a  thing  Itself  to  be  proven,  or  sudi 
facts  established  from  which  It  may  be  In- 
ferred, and,  when  disclosed  by  tbe  testimony, 
Its  natin^e  and  degree  Is  a  foct  to  be  deter- 
mined; so,  also,  Is  the  probability  that  the 
witness  has  Indulged  It  to  the  Impairment  of 
tiie  oath  which  he  has  taken  to  tell  the  truth, 
the  whole  truth,  and  nothing  bat  the  truth. 
Tbe  statute  provides  that  "every  witness  Is 
presumed  to  speak  tbe  truth."  But  the  pre- 
■umptkHi  may  be  overcome.  How?  "By  evi- 
dence •  *  •  afFectlng  bis  diaracter  or 
motives."  HIU's  Aim.  Laws  Or.  i  083.  So 
tbe  Jury  must  determine  whether  a  motive 
exists,  Its  nature,  and  whether  or  not  the  tes- 
timony of  tbe  witness  has  been  colored  or 
warped  by  It  It  all  goes  to  the  credibility 
of  tbe  witness,  of  which  they  are  the  exclu- 
sive Judges.  See  Com.  v.  Barry.  8  Allen,  276. 
Mr.  Thompson,  In  his  work  on  Trials  (2 
Thomp.  Trials,  i  2421)  says:  "It  Is  a  rule, 
applicable  alike  in  civil  and  criminal  cases, 
that  it  is  error  for  tbe  Judge,  directly  or  in- 
ferentlally,  to  express  an  opinion  to  the  jury, 
or  in  thehr  hearing,  as  to  the  credibility  of  a 
particular  witness,  or  as  to  tbe  weli^t  which 
they  should  attach  to  Us  testimony."  As  sup- 
porting tMs  rule,  see  McMInn  v.  Wbelan,  27 
CaL  300;  Rice  v.  State,  3  Tex.  App.  451;  Peo- 
ple  V.  Chrlstensen  (Cal.)  24  Pac.  8S8;  State 
T.  Brown.  76  N.  O.  222;  and  Com.  v.  Barry, 
supra.  For  error  of  the  court  below  In  this 
particular,  Ite  Judgment  Is  rereraed.  and  a  new 
trial  ordered. 


STATB  V.  OBAT.    (No.  1,480.) 
^iqjrane  Court  of  Nevada.    Nov.  20, 1S96.) 

BOBttLAKT— SOFriOIBNOT  OT  KviDBHCB. 

In  a  cue  in  which  defendant  was  charged 
with  bnTglary.  committed  June  4th  by  entenng 
a  bam  In  the  nlehttlme  and  stealing  therefrom 
a  saddle,  a  verdict  of  ^Ilty  was  not  supported 
by  evidence  as  to  the  time  the  saddle  was  taken 
that  it  was  In  the  bam  at  6  o'clock  In  the  even- 
{ng  and  was  gone  at  7  o'clock  in  the  morning, 
under  a  statute  defining  the  "nlgfatdmer'  as  the 
period  between  sunset  and  sunrise. 

Appeal  from  district  court  Washoe  eonnty; 
A.  E.  Oheney,  Judge.  . 

Austin  Gray  and  one  Melntlre  were  convict- 
ed of  Irars^ary,  and  Gray  appeals.  Reversed. 

Curler  &  Curler,  for  appellant.  F.  H.  Nor- 
croes,  DIst.  Atty.,  and  Robt  M.  Beatty,  AXtj. 
Gen.,  for  the  State. 

v.46l>.no.lO— 51 


BIGBLOW,  C  J.  The  defendant  was  con- 
victed, with  one  McIntlre,  of  the  crime  of 
burglary,  alleged  to  have  been  committed  June 
4,  1890,  by  entering  a  bam,  In  the  ulghttlme, 
In  tbe  town  of  Reno,  and  stealing  therefrom  a 
saddle.  One  ground  of  the  appeal  is  that  the 
evidence  Is  InsufQclent  to  justify  the  verdlcL 
In  our  opinion,  this  point  Is  well  taken.  Bur- 
glary Is  the  entering  of  a  building  In  the  night- 
time, with  or  without  force,  for  tbe  purpose  of 
committing  certain  crimes  therein.  "Night- 
time" Is  defined  by  the  statute  as  tbe  period 
between  sunset  and  sunrise.  One  of  the  es- 
sential elements  of  the  crime  of  burglary  is 
that  the  felonious  entry  must  tiave  been  in 
tbe  nighttime,  as  above  defined.  Tbe  evi- 
dence showed:  That  the  saddle  In  question 
was  In  the  owner's  bam  at  6  o'clo<^  In  the 
evening,  and  that  at  7  o'clock  In  tbe  morning 
It  was  gone.  The  door  of  tbe  barn  was  left 
open  during  tbe  night  That  one  Miss  Moe 
lived  in  the  same  block  in  which  tbe  bam  was 
situated,  but  the  defendants  lived  In  another 
part  of  the  town.  That  early  on  the  morn- 
ing of  June  5th,— but  how  early  does  not  ap- 
pear,—these  three  people  left  the  town,  start- 
ing from  Miss  Moe'a  house.  Tbe  next  day 
tbe  officers  overtook  them  on  a  road  running 
from  a  place  called  the  "Cedars,"  about  12 
miles  from  Reno,  to  the  town  of  Reno,  travel- 
ing towards  Reno,  and  found  this  saddle  In 
the  possession  of  the  defendant  Gray.  When 
asked  where  he  got  It,  he  said  it  belonged  to 
McIntlre;  that  the  day  before,  Mclnthre  had 
traded  a  little  bay  mare  for  It.  McIntlre 
spoke  up,  and  said  that  the  day  before  a 
Spaniard,  whom  he  did  not  know,  had  met 
them  near  the  Cedars,  and  bantered  them  for 
a  trade,  and  he  bad  traded  his  mare  for  tbe 
Spaniard's  horse  and  saddle,— that  being  the 
saddle  In  question.  Upon  the  part  of  tbe  de- 
fense it  was  shown  that  In  company  with 
Mlsa  Moe,  they  left  town,  as  has  been  stated, 
somewhere  about  6  o'clock  In  the  morning,  for 
the  Cedars,  where  they  were  going  for  several 
purposes;  that  durmg  the  day  McIntlre  trad- 
ed for  the  saddle,  as  they  told  the  officers. 
Ttiey  stayed  at  tbe  cabin  at  the  Cedars  over^ 
night  and  started  for  Reno  the  next  morn- 
ing. Gray  having  changed  saddles  with  Mc- 
Intlre for  the  purpose  of  trying  the  new  sad- 
dle. 

It  is  a  well-settled  rule  of  law  that  tbe  pos- 
session of  stolen  property  alone  is  not  sufll- 
dent  to  Justify  a  conviction  for  tbe  larceny 
of  that  property.  State  v.  Jones,  19  Ner.  366, 
11  Pac.  317;  State  v.  I.  En,  10  Nev.  277. 
Personal  property  passes  so  easily  from  hand 
to  hand  that  It  was  found  that  reliance  upon 
such  evidence  alone  was  too  liable  to  result 
In  tbe  conviction  of  innocent  men,  for  It  to  be 
depended  open.  Generally,  bowev»,  this  evl- 
dmce  does  not  stand  alone.  There  are  other 
circumstances  nsoally  surrounding  the  case, 
having  more  or  less  tendency  to  connect  tbe 
possessor  with  the  theft  If  he  be  guilty;  and, 
where  snch  evidence  Is  given.  It  Is  generally 
held  snfflclent  to  support  the  vraxUct.  Wheth- 
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er  sDCli  circumstances  exist  here  or  not,  we 
neeil  not  detemilae.  Ttie  defendant  was  con- 
victed of  buvbiir,  and.  admltttng  that  the  evi- 
dence was  sufficient  to  aut^rt  the  concItiBlon 
that  the  defendants  entered  the  barn  and  atote 
the  saddle  therefrom,  there  was  abaolntely 
nothing  to  prove  that  it  was  done  hi  the  nlffht- 
tlme,  and  notbtng  from  which  that  fact  eouM 
be  Inferred.  We  may  suspect  quite  strongly 
that  it  was,  bat  suspicions,  Imwctct  strong. 
at«  not  sulfleleDt  to  convict  men  of  erlmes. 
There  must  be  evidence  of  every  essential 
ment  of  the  crime,  and  It  must  be  at  satOcient 
weight  to  convince  an  Impartial  Jury  beyond 
reasonable  doubt.  It  Is  evidence  of  the  crime 
Itself  that  la  missing  here.  It  ts  Impossible 
to  say  that  a  bunrlary  was  committed  by  any- 
body, and,  as  already  stated.  If  we  were  to  ad- 
mit that  It  was  provMi  Chat  the  defendaots 
took  the  saddle,  tt  Is  quite  as  posalMe  that 
they  took  It  after  arriving  at  MIsa  Moe'a  bouse, 
after  sonrlfte,  as  tiefore.  We  know  that  In 
Jane  6  o'clock  in  the  evening  Is  some  time 
before  sundown,  and  7  o'clock  la  the  morning 
is  several  houn  after  sunrise,  and  there  Is 
nothing  to  show  that  tt  was  not  taken  during 
either  period,  Instead  of  between  tbera.  In 
State  V.  Watklns.  11  Nev.  SO,  It  was  shown 
that  certain  articles  which  were  In  a  room 
at  d  o'clock  at  night  were  missing  In  the  morn- 
ing; that  It  was  Impossible  for  any  one  to 
have  taken  tbem  without  entering  the  room; 
and  they  were  found  In  defMdanf  s  posses- 
sion between  12  and  1  o'clock  that  atgbt.  To 
the  objection  that  the  evidence-  did  not  estab- 
lish the  burglary,  the  court  said:  "It  wm  nec- 
essary to  show  that  the  entry  was  effected 
In  the  nighttime,  and  proof  that  d«Fendaiit 
had  in  his  possesnlra,  outside  ot  the  house, 
between  twelve  and  one  o'cloek,  goods  which 
were  In  the  house  at  nine  o'cloeh,  and  whldi 
conid  only  have  been  obtained  by  entering  the 
house,  was  proof  of  an  eii»ry  In  the  nighttime, 
and.  taken  In  connectim  with  the  other  proof, 
completely  estabMstied  the  corpus  delicti." 
l^iat  oaae  IlluHtrates  what  would  be  sufUclent 
proof  upon  this  point,  and,  by  contrast,  tenite 
to  show  the  wenknera  of  Hie  eridesce  la  this 
case.  Judgment  reversed  and  eaoaa  remand- 
ad. 

BONNIFIEU?  and  BELKNAP,  JJ.,  eon/em. 


STATB  V.  ZICHPELD.    (Nol  1,479.) 
<Sapreme  Coart  of  Nevada.    Nov.  19,  ISOd^ 
MAaauoB— Valioitt— BioAMT— BviDKrcv-Catif' 

IKAL  I.AW— IMTIST, 

1.  Act  Not.  28.  IRffl  (Oea.  St.  b  4)  I  I.  vao- 
vides  that  a  mnrringe  is  a  civil  contract,  to 
which  thp  consont  of  nnrtif*  cnpahip  in  law  of 
contracting  In  eMnpntlRl.  Thf>  act  contalna  pro- 
visions rpquirlDir  s  license,  dirpctinfc  bow  and 
by  whom  marriaKCH  mny  be  celrhraltHl,  and  pte- 
scribiDg  other  n>»riilatiiiua.  but  eontaina  oo  ex- 
press rfanw  mukiiiK  void  mnrringes  c»ntmct(>d 
by  mutual  couxeat,  per  verba  de  pripnenti,  ea- 
cept  a  prior  license  Is  nlttainetl  or  solemniKa- 
tion  bad  in  acronlaof^  with  Its  provisiooa.  Htii, 
that  such  statutes  did  not  make  void  a  com- 


mon-law  marriage  by  contract  per  verba  it 
pnesenti. 

2.  Whcra  a  sutata  forbids  the  doinv  of  a 

certain  thing,  and  is  silent  conceraloK  the  In- 
tent with  which  it  is  done,  a  person  who  does 
the  fasbiddea  act  Is  not  gutltletia  because  he  has 
DO  wrongful  intent  bevond  that  which  la  in- 
volved Id  the  doing  of  the  prohibited  act  State 
V.  Gardner,  5  Nev.  377,  overruled. 

8.  G«L  St.  c.  22,  S  127,  provides  that  bigamy 
coRsista  of  having  two  wives  or  two  hnslmnfta 
at  the  same  time.  Itnowing  that  the  Conner  hus- 
band or  wife  is  still  aliva,  and  that  notbiog  run- 
tnlQCd  in  the  section  shall  extend  to  any  person 
or  pmons  whose  hnsbasd  or  wife  shall  have 
be«4i  coBtiaaally  absent  fron  snch  person  or 
persons  tor  five  years  prior  to  the  second  mar- 
riage, and  he  or  she  not  knowing  sach  hu-ibaod 
or  wife  to  be  living  within  that  time,  or  to  any 
divorced  pevBon,  or  to  any  pevsoD  where  the  fo^ 
mer  marriaga  haa  been  declared  voti  BtU 
tbut,  in  a  prosecution  for  bigamy,  evidence  was 
not  admisiiitile  to  show  that  defendant,  by  his 
aecoDd  marriag^  had  no  criminal  iMent,  he  be- 
lieving that  the  firat  msrriago  had  been  niunUed 
by  agreement  between  him  and  his  wife. 

Appeal  from  district  ooort,  Wukoft  county; 
A.  B.  Cheney,  Jsdge. 

C.  H.  Zk^bfeld  wna  eonvletad  of  blffUBj,  ami 
ai;pea]s.  Affirmed. 

Curler  ft  Curler,  for  appellant:  F.  H.  Nor- 
croas.  Dlst  Atty..  and  Robt.  M.  Beatty,  Attj 
Qen.,  tor  tlie  State. 

BONNI  FIELD,  J.  The  appellant  was  con- 
victed in  the  dlatrlct  court  of  the  Second  Judi- 
cial district  Id  and  for  Washoe  county  of  the 
crime  of  bigamy,  and  appeals  from  the  Judg- 
ment of  the  court  and  an  order  denying  his 
mottoa  for  new  trial.  The  foUowtng  facts 
are  not  (ft^te4:  In  Hie  year  1893,  In  said 
county,  the  appeRant  was  married  to  Sophia 
Koser.  by  written  contract,  without  the  serv- 
leea  of  any  of  the  persona  anthoriaej  by  the 
statute  to  Join  persons  In  marriage,  or  to 
solemnise  mar-fages.  Subsequently,  and  In 
1S!)5.  the  parties  separated  by  mntnal  consent, 
and  the  appellant,  wbile  he  was  ao  married 
to  Sopbta  Koser,  and  knowing  that  said  Sophia 
was  stilt  alive,  vras  fVHinftlly  marrlM  to  Lao- 
retta  Bnsford.  by  J.  J  Llu^  m  Joatlee  of  the 
peace  of  Washoe  county. 

There  Is  no  contention  as  to  the  anfflcien(7 
of  Bold  first  marriage  to  constitute  a  valid 
marriage  at  the  common  law;  but  comu*eI  for 
appellant  contend  that  onr  statute  concerning 
marriages  has  superseded  the  commi;:i  law. 
and  that  aB  marrlatres  not  entered  Into  In  con- 
fnrmlty  fb  the  provtsleoa  of  the  statute  are 
null  and  void.  It  Is  well  settled  that  under 
the  common  law  the  marriage  relation  to&y  be 
formed  by  words  of  present  asHent  (per  vertia 
de  prfpsentl),  and  witiiont  the  tnterpoaitlon  of 
any  person  lawfully  authorized  to  solemnize 
marrlagt's,  or  to  join  persons  In  marriage. 
The  Urst  act  passed  by  our  tm'itorlal  legis- 
lature was  an  act  entitled  "An  act  adopting 
the  common  law."  At  the  same  session  of  the 
legislature,  it  passed  the  act  relating  ta  mar- 
riages, of  which  the  following  Is  section  1: 
^That  marriage  so  far  as  Its  validity  In  law  is 
eoncemed.  la  a  civil  contract  to  whidi  the 
consent  of  the  parties  capable  In  law  of  con- 
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tnctlns,  to  CHenttBL"!  AltboDgli  tbta  act 
contain  prorMoiu  rtmlriim  a  tieeim,  dlreet- 
Ing  bow  and  by  wtaoco  marrlagn  may  be  ceto- 
btated,  or  by  wbom  pmou  may  be  joined  In 
marriage,  and  prescrlblBg  ottatt  regulations  In 
reference  thmeta,  the  atatute  contains  no  ez- 
PKBB  danse  at  nalltty,  making  To4d  marriages 
contracted  by  aautnal  oouent  per  rerba  de 
inteaentl,  ezeqit  a  prior  Uenee  to  obtained,  or 
KdemntoatlMi  bad,  la  aecontoMe  wttb  its  pro* 
Ttalona. 

Antbcwltlee:  Tbe  eoprenie  court  of  tbe  Unlt> 
ed  Statea  tai  Melster  r.  Moore,  90  U.  S.  76 
fpfdnlon  Jnstloe  StrooiO,  bi  cunetnilDg  the 
Iflcblgan  atatute,  wtakdi  to  rabetandally  tbe 
same  aa  owa,  said:  "It  [tbe  instruction]  cer- 
tainly witbdrew  from  tbe  consideration  of  the 
Jnry  all  evidence.  If  any  there  was,  of  informal 
marriage  by  contract  per  verba  de  pneaentL 
That  andi  a  contract  constltatei  a  vidid  mw> 
rloge  at  common  law  these  can  be  no  doubt. 
In  view  of  tbe  adjodlcatlona  made  in  tbis 
country  from  tbe  earilcst  settlement  to  the 
present  day.  Manlaga  to  everywhere  regard- 
ed  as  a  drll  contract.  Statotoa  In  many  states, 
It  to  true,  regnlate  tbe  mode  at  entering  Into 
tke  contract,  bat  they  do  not  confw  the  right. 
BMce  tbey  are  not  wttbtn  tbe  principle  tbal 
irtiere  a  statnte  CTcatea  a  right,  uid  inoTldea  a 
remedy  far  Ito  enfOTcemcnt,  tbe  remedy  Is  ex- 
dnlTe.  No  donbt,  a  statnte  may  take  away 
a  oommon<law  rl^t;  bat  there  Is  always  a 
presomptloa  that  the  leglstoture  has  no  aucb 
btteotion,  mdess  It  be  ptalnly  expressed.  A 
stamte  may  dedare  that  no  marriages  shnll 
be  valid  tmlees  they  are  solemBlzed  In  a  pre- 
scribed manner,  bnt  such  an  enactment  Is  a 
very  different  th1i«  from  a  law  requiring  all 
marriages  to  be  entered  into  In  the  presence 
of  a  magistrate  or  a  dergymao.  or  that  It  be 
preceded  by  license,  or  putiHcatlon  of  bans,  or 
attested  by  witoeasee.  Sncfa  formal  prorlslona 
may  he  contnied  m  merely  directory.  Instead 
at  being  treated  as  destmctlre  of  a  common-law 
right  to  form  the  marriage  by  words  of  pres- 
ent asRcnt  And  such,  we  tbink,  has  been  the 
nde  generally  adopted  in  constmlng  statutes 
regnlatlBc  amrrtage.  Whatever  dlrectlom  tbey 
may  give  respecting  Its  formation  or  solemnl- 
satloa  conrts  have  naoally  held  a  marriage 
good  at  common  law  to  be  good  notwfthstani^- 
Ing  tbe  statntes,  anless  tbey  contain  express 
words  of  milDty.  •  •  •  In  many  of  the 
states,  enaetmnits  exist  very  similar  to  the 
Michigan  statute,  bat  their  obJt>ct  has  mani- 
festly been,  not  to  declare  what  shall  t>e  requi- 
site to  the  validity  of  a  marriage,  tmt  to  pro- 
vide a  l^Hmate  mode  of  solemnizing  It  They 
speak  of  tbe  celebration  of  Its  right,  rather 
tiian  of  Its  validity,  and  they  address  ttiem- 
selves  principally  to  tbe  fanctlonaries  tbey  au- 
thorize to  perform  tbe  ceremony.  In  most 
cases  the  teadlng  pwi>oi>e  Is  to  secure  a  regis- 
tration of  marriage,  and  evidence  by  which 
marriages  may  be  proved;  for  example,  by 
certificate  of  a  clergyman  or  magistrate,  or 


1  Act  Nov.  28,  1861;  Qen.  8t  c  4. 


by  ezanpHfkatlon  of  tba  ragtotry.  In  a  nuUl- 
Bomber  of  the  states,  It  must  be  admitted, 
racb  statotea  have  beea  oonatmed  as  denytar 
validity  to  mairiagea  not  formed  acocoding  to 
tbe  statutory  directions.  •  •  •  As  before 
stated,  tbe  atatntea  are  held  mere^  dlreetoiy, 
because  marriage  to  a  thbig  of  conmKm-lanr 
right,  because  It  to  die  pcrilcy  of  the  state  to- 
eneounge  It,  and  bbcaaae,  as  has  aometimea 
been  said,  aay  other  eonstractloa  would  com- 
pd  holding  iBq;ltlmate  tne  offspriag  of  maiv 
parents  consdoos  of  no  vlototlon  of  law.  The- 
MIchtgaa  statute  dlflCen  In  no  eavntlal  par* 
ttcular  from  those  of  other  states  which  have- 
generally  been  ao  construed.  It  does  not  de- 
dare  marriages  vdd  wbldi  have  not  been  es- 
tereA  tato  In  the  preeeaoe  of  a  mtntoter  w 
maglstrate.  It  doea  not  deny  validity  to  mar- 
riages wbkb  an  good  at  eonuH»  taw.  Tha- 
moat  that  can  be  said  of  It  to  that  it  co»- 
tains  Imidicatlona  of  aa  tntentloB  that  aB- 
Boarrlages.  except  some  partkmlarij  mentioned, 
should  be  celebrated  in  the  manner  prescribed. 
*  *  *  Hie  Blxtb  section  deduw  bow  tbey- 
may  be  solemnised.  The  serentti  deeorlbea- 
what  shall  be  reqmred  of  justlcee  of  the  peaoa 
and  ministers  of  the  gospel  before  they  shaB* 
solemnize  any  marriage.  Tbe  eighth  section - 
declares  that  In  every  case  (that  to,  whatever 
any  marriage  shall  be  Mlemntoed  hi  the  man- 
ner described  In  tbe  act)  there  shall  be  at 
least  two  witneasea  present  besides  ttie  min- 
teter  or  maglstrata  The  nintli,  tenth,  dev- 
enth,  sbcteenth,  and  seventeenth  sections  pro- 
vide for  eertiflcates,  registers,  and  exempUflear 
tiona  of  records  marri^e  solemnized 
maglstratea  and  minlsten.  The  twelfth  and 
thirteenth  Impose  peoaltwa  upon  Justices  and 
minlstere  Joining  persons  In  marriage  contrary 
to  the  provtolons  of  the  act,  and  upon  persona 
Joining  othere  In  marriage,  knowing  that  they 
are  not  lawfully  authorized  so  to  do.  The 
fourteenth  and  fifteenth  sections  are  those 
upon  which  most  rdlance  Is  placed  In  auppcfft 
of  the  charge  of  the  circuit  court  The  former 
declare*  that  no  marriage  solemntzed  befow 
any  person  professing  to  be  a  Justice  of  tbe 
peace  or  minlstw  of  tbe  gospel  shall  be 
deemed  or  adjudged  to  be  void  on  account  of 
any  want  of  Jurisdiction  or  authority  In  such 
minister  or  Justice,  provided  the  marriage  be 
consummated  with  full  belief  on  tbe  part  cf 
tbe  persons  so  married,  or  either  of  them, 
tbat  they  have  been  lawfully  Joined  In  mar- 
riage. This,  it  is  argued,  raises  an  Implica- 
tion that  marriages  not  In  tlie  presence  of  a 
minister  or  Justice,  or  one  pntfessing  to  be 
such,  were  Intended  to  be  vdd.  But  the  im- 
plication Is  not  neceosarily  so  broad.  It  to 
Batl^fled  If  It  reach  not  beyond  marrlaRCs  in 
the  moiV  allowed  by  the  act  of  the  leelshi- 
ture.  The  fifteenth  section  exempts  people 
called  'Quakers'  or  'Frlenrts*  from  the  opera- 
tion of  the  act.  •  •  •  Aa  to  them  the  act 
gives  no  directions.  From  this,  also,  an  Infer- 
ence Is  attempted  to  be  drawn  tliat  lawful 
marriages  of  all  other  persona  must  be  In  the 
mode  directed  or  allowed  Lby  the  statute.]  W«~ 
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tbiok  the  Inference  Ib  not  a  neceaeaiT  one. 
Botb  these  sections  (the  fourteenth  and  the 
fifteenth)  are  to  be  fonnd  In  the  acts  of  other 
states,  In  which  it  has  been  decided  that  the 
statutes  do  not  make  inralld  common-law  mar- 
riages." We  think  that  In  the  above  opin- 
lon  by  Justice  Strong  a  clear  and  proper  con- 
struction of  the  statute  is  given. 

Bishop  says:  "It  was  vrell  obsorved  tv  Lord 
Stowell  that  In  a  state  of  natuie  no  forma  need 
be  added  to  an  agreement  of  present  marriage, 
to  render  it  complece.  In  the  opinion  of  the 
Scotch  peqjde,  and  of  the  people  of  a  inrt  of 
our  states,  marriage,  emidiatlcally  a  thing  of 
nature,  Is  properly  regulated  the  law  of  na- 
ture. But  In  EngUmd,  In  other  of  our  atatea, 
.and  largely  In  GontinGatal  Europe,  dvillzatkm 
ni^M-taken  to  refine  Improve  nature's 
flaw,  doiyinc  manlage  ^zoept  under  qiecl- 
-fied  forma  and  coemonlea.  The  cmaequence  of 
-vrtiich  la  that  ahvewd  raksB  entrap  aingte  girls 
into  nature'a  marriage;  then,  at  their  whim  <v 
exalted  pleaame^  cast  them  oflF,  and  leave  a 
ftmlly  of  chlWren  under  the  disabilities  and  dis- 
grace of  bastaidr."  1  Blab.  Max.,  Dir.  & 
U  385,  386.  Bldnp,  after  an  extended  review 
■tf  die  anthorltlea  aa  the  subject  whldi  be  (dtes, 
restates  the  doctrine  recognised  by  the  courts 
•of  nearly  all  the  statea  having  statutes  similar 
to  ours,  aa  fellows:  '*Any  retinlred,  formal  atfl- 
emnizatlon  of  manlage  la  an  fatqin^imQiit  to  al- 
tering int6  IL  Therefore,  sinoB  marriage  fa  tkp 
vored  In  taw,  statutory  provisions  establishing 
{forms  are  to  be  strictly  Interpreted,  not  being 
conraged  hy  the  courts.  In  the  absence  of  any 
statute  or  local  usage  controlling  the  queatlom, 
only  the  consent  treated  of  in  our  last  two  dtaj/r 
ters  is  IndlsponsBble  to  the  const] tntlon  at  mar- 
riage; and  legtalatirai  cunmandliM;  formalities, 
even  pimlshing  those  who  celebrate  marriage  con- 
trary to  Its  proyistons,  or  punishing  the  parties 
themselves,  wQl  not  render  a  marriage  had  in 
disregard  of  It  void,  unless  ttis  statute  exiaessly, 
ISC  by  necessary  implication,  declares  this  con- 
setioence.  But  ft  Is  otherwise  of  a  statute  wUcb 
authorizes  the  intermarriage  of  parsons  before 
Incompetoit,  for  in  this  case  there  la  no  common 
law  to  fall  iMuft  upon.  And  sndi  parties  must 
strictly  conform  to  the  legislative  dbrectkm,  to 
render  their  marriage  valid.  In  the  ordinary 
<a8e,  wherein  the  common  law  may  be  relied  on 
exce^)t  as  excluded  by  the  statute,  only  the  par* 
ticular  QAoffi  which  the  statute  declares  to  be 
nullifying  If  omitted  need  be  observed;  all  the 
rest  being  directory,  and  uoncomplianoe  imma- 
terial." Id.  g  448. 

In  an  elaborate  review  of  tlie  authorities,  and 
and  exhaustive  liscusslon  of  the  question  now 
under  consideration,  the  supreme  court  of  Mis- 
souri, In  Dyer  v.  Brannocb,  66  Mo.  391,  held 
that  a  marriage  by  contmct,  without  solemnlBB- 
Hon  before  a  minister  of  the  gospel  or  an  officer 
«f  the  law,  was  valid,  the  statute  concerning 
marrlagea  omtaiuing  no  poidtlve  dedaratlona 
that  a  marriage  not  so  solemnized  shall  be  void. 
Numerous  other  authorities  might  be  dted  to  the 
sMue  effect  as  tin  abov^  but  we  deem  It  unnec- 
essary. 


In  Fltzpatrick  v.  FltzpatrldE,  0  Ner.  63.  this 
court  has  construed  section  2  of  our  statute,  and 
the  reasoning  of  the  court  is  aK>licable  to  the 
construction  of  all  the  sections  relied  on  1^  coun- 
sel toe  appellant,  and  by  the  authorities  holding 
that  the  statute  nulUfles  common-4aw  mamage& 
In  that  case  the  plaintiff  brought  suit  to  have 
her  marriage  declared  annulled  aa  the  ground 
that  she  was  under  age,  and  the  consent  of  het 
parmt  or  guardian  had  not  first  beoi  obtained. 
Section  2  provides  that  "male  persons  of  tbe  age 
of  eighteen  years  and  female  persons  of  the  age 
oC  slxteoo  years  •  •  •  may  be  Johied  In  mar 
riage,  provided  alwa:ra.  that  male  prasons  under 
the  age  of  twenty-one  years  and  female  persons 
under  the  age  of  eighteen  years  shall  first  obtain 
the  consent  of  their  fathers"  or  mothers  or  guard- 
ians, reapectlveiy,  "and  provided  further,  that 
notUng  in  this  act  shall  be  ccmstrued  so  as  to 
make  the  issue  of  any  marriage  Illegitimate,  If  the 
perscHi  or  persons  shall  not  be  of  lawful  age." 
The  plaintiff's  counsel  contended  that  "the  plain* 
tiff,  by  reascm  of  want  of  age,  was  incapable  of 
oratracting  a  valid  marriage,  excqrt:  with  the 
consent  (tf  iese  parent  w  guardian."  He  a<gaed: 
"The  statute  provides  that  marriage  by  femaka 
unda  the  age  of  elghteoi  shall  be  contracted  00- 
]y  with  the  conaoit  ot  their  parents  or  guardian, 
and  a  penalty  is  bnpoeed  m  the  county  <3ak 
who  shall  Issue  a  license  for  tbe  marriage  ut 
such  minor  without  such  consent  •  ■  •  •  Be- 
sides, the  statute  of  Nevada  is  peculiar,  in  ivo- 
Tldhig  that  nothing  bi  It  AbaU  be  oottBtmed  to 
make  tbe  Issue  of  any  marriage  illegitimate  If  the 
persons  shall  not  be  of  lawful  age.  BvidenOy 
the  Legislature  intended  by  this  act  that  all  mar- 
riages entered  Into,  except  as  provided  in  said 
act  should  be  void.  If  this  was  not  their  in- 
tention, then  that  portion  of  the  act  wbk^  pro- 
vides against  bestardizing  the  issoe  of  such  mar- 
riage is  mere  surplusage  and  without  meaning, 
for  tbe  reason  that  U  would  be  the  merest  folly 
to  provide  by  statute  that  Issue  of  a  valid  mar- 
riage shall  not  be  illegitimate."  The  court  held, 
however,  tbat:  rrhat  proviso  did  not  taidlcate 
any  suidi  intent  aa  dahned  by  counsel,  as  it  cady 
rdates  to  lasne  of  penoos  not  of  lawful  age; 
that  Is,  ete^teen  and  sixteen  years  In  males  and 
females,  respectively.  •  •  •  That  by  tiie  ccan- 
mon  taw,  and  tlie  statute  law  of  this  state,  mar- 
riage Is  held  to  be  a  dvU  oHitrBCt  To  naoOet 
tiM  amtract  valid,  tbe  parties  must  be  al^  and 
wUUng  to  contract.  At  common  law  tbe  age  of 
capacity  to  make  Ox  cmttact  ot  marriage  was 
fixed  at  foiuteen  yesra  tot  males,  and  twelve 
years  for  females.  •  •  •  Manlage  before 
such  age  Is  voidable  at  the  dectlon  ot  either 
party,  cm  arriving  at  tbe  age  of  conso^  If  dfher 
of  flie  parties  be  under  age  whoi  the  oontmct  to 
made.  2  Kent,  Comm.  94.  Tbe  statute  of  this 
atate  does  not  alter  the  oomnum  taw.  save  fa; 
substituting  tbe  agee  tiMretn  named  for  the  com- 
mon-law ages,  and  It  has  been  gmeaJlj,  if  not 
universally,  held,  in  construing  dmltar  statutes, 
tliat,  In  the  absence  of  any  provision  declaring 
marriage  made  in  violation  of  tbe  statutoiy  pan* 
viso  void,  It  was  a  landing  and  valid  oootract, 
upon  the  theory  that  persons  of  the  consenting 
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or  lawful  iige,  Toluntarlly  entering  Into  a  cm- 
tract,  should  be  held  thereto,  predselr  as  tb^ 
would  be  held  to  any  other  lawful  contract  toI- 
un tartly  assumed  at  the  legal  age,  or  upon  ma- 
jority." It  will  be  observed  that  the  court  held. 
In  effect,  that  In  the  absence  of  any  pioTlalon  of 
tbe  statute  declaring  the  marriage  of  a  minor, 
without  tbe  consent  of  parent  or  guardian,  void, 
the  marriage  was  valid,  Dotwlttastandlng  the  er- 
pUclt  requirements  of  tbe  statute  that  such  con- 
sent shall  first  be  obtained.  Our  statute  does 
not  expressly,  nor  t^,  necessary  implication,  as 
we  Ttew  it,  render  a  marriage  bad  In  disregard 
of  its  prescribed  formalities  void.  We  are  to 
presume  that  tbe  legislature  knew  that  mar- 
riage! by  contract  are  valid  at  common  law;  that 
they  have  thus  been  entered  into  from  time  Im- 
memorial, and  are  liable  to  contlmte  to  be  so 
contracted.  And  If  the  legislature  intended  to 
prohibit  such  marriages  anu  render  them  void, 
and  thus  entail  upon  parties  consdous  of  no 
wrongdoing,  and  their  cblldren,  such  evil  conse- 
quences as  must  necessarily  result  therefrom.  It 
would  have  expressed  such  Intent  In  such  terms 
as  need  no  construction,  and  about  which  eren 
laymen  could  have  no  doubt,  and  would  thus 
bare  given  due  notice  to  all  of  the  Invalidity  of 
Informal  marriages  entered  Into  simply  by  con- 
tract It  seems  to  us  clearly  that  the  l^slature, 
by  the  terms  osed  In  tbe  first  section  of  tbe  mar- 
riage act,  intended  to  specifically  recognize  tbe 
common  law  In  respect  to  marriages.  It  therein 
declared  "that  marriage,  so  far  as  Its  validity  In 
law  Is  concerned.  Is  a  dvU  contract  to  which  the 
consent  of  the  parties  capable  In  law  of  contract- 
ing is  essential."  If  the  legislature  had  Intend- 
ed that  compliance  with  any  of  the  prcMsiona 
of  tbe  succeeding  section  should  also  be  essential 
to  its  validity  In  law,  we  are  of  opinion  that  it 
would  have  so  expressed  Itself,  and  not  left 
tbe  definition  of  a  valid  marriage  In  law  "a  cIvQ 
contract  to  which  tbe  consent  of  the  parties  capa- 
ble In  law  of  omtiactlng  Is  essential."  We  are 
of  opinion  that  the  subsequent  sections  were  en- 
acted fbr  tbe  purposes  named  above  In  the  (pin- 
ion delivered  by  Justice  Strraig,  and  for  the  ad- 
ditional purpose  of  acconunodating  Q12  views  of 
those  who  do  not  beUeve  In  marriages  by  ctm- 
tract  simply,  and  would  not  be  satisfied  with 
entering  Into  tbe  marriage  relation  except  by 
some  mode  jnescrlbed  by  the  statute,  and  for  tbe 
purpose  of  giving  to  tbe  fbrms  and  caemonlea 
in  practice  among  many  classes  statutory  rec- 
ognition. While  any  form  or  ceremony  the  par- 
ties Interested  may  cboose  is  recognized  by  tbe 
statute,  DO  particular  form  is  required.  Tbe  ele- 
ments essential  to  a  common-law  marriage  are 
required, — a  contract  per  verba  de  prseeentl.  In 
tite  language  of  tbe  statute,  the  parties  "shall 
declare  that  tbey  take  each  other  as  husband 
and  wife," — not  necessarily  by  word  of  month, 
but  In  some  manner  to  declare  such  assent. 
Prom  tbe  great  preponderating  weight  of  au- 
thority  and  reason,  we  are  of  opinion  that  all  otb- 
a  provisions  of  tbe  statute  are  directory,  so  far 
n  tbe  validity  of  tbe  marriage  Is  concerned,  and 
that  a  mairlage  by  contact  between  parties  com- 
pattat  to  eater  into  that  relatkm  with  each  other 


Is  valid  under  our  statute.  We  therefore  bold 
that  tbe  said  marriage  of  tbe  appdlast  to  So- 
phia Koser  la  valid. 

Errors  assigned:  On  the  14th  day  of  Septem- 
ber. 1886,  about  three  weeks  before  the  al* 
leged  second  marriage  of  the  defendant,  be  and 
his  first  wife,  Sophia,  entered  into  a  written 
agreement  between  themselves  In  settlement 
of  thdr  property  rights,  and  agreed  to  then 
and  there  separate,  and  further  agreed  In  terms 
as  follows:  "Tbe  parties  hereto,  each  with  the 
other,  covenant  and  agree  to  sever  their  mari- 
tal relations,  and  by  these  presents  do  sever 
tbelr  marital  relations."  Counsel  for  defend^ 
ant  offered  to  Introduce  this  agreement  In  evi- 
dence, to  which  tbe  district  attorney  objected 
on  the  ground  that  It  was  incompetent,  Irrde- 
rant,  and  Immaterial.  The  court  sustalnetf 
the  objection.  This  ruling  Is  assigned  as  er- 
ror. Counsel  argues.  In  substance,  under  tlte 
authority  of  State  v.  Gardner,  5  Nev.  377,  that 
the  agreement  was  proper  evidence  to  go  to  tbe- 
Jury,  as  tending  to  show  that  there  was  do 
criminal  intent  on  the  part  of  the  defendant  In 
enterbig  into  the  seccmd  marriage,  be  believing 
that  the  agreement  had  annulled  the  first  mar- 
riage. 

Criminal  intent:  The  rule  adopted  by  tbe 
majority  of  tbe  conrt  In  the  said  Gardner  Case, 
to  the  effect  that  where  a  statute  forbids  the 
doing  of  a  certain  thing,  and  Is  silent  concem- 
hig  the  Intent  with  which  It  Is  done,  a  person 
commits  no  offense.  In  law,  though  he  does 
the  forbidden  thing,  within  all  the  words  of  the 
statute.  If  be  bad  no  evil  or  wrongful  intoit 
beyond  that  whldi  Is  Involved  In  the  doing  of 
the  prohibited  act,  Is  disapproved,  and  the  deci- 
sion to  that  effect  Is  hereby  overruled.  We 
recognize  the  well-settled  rule  that,  where  a 
specific  Intent  Is  required  by  statute  to  con- 
stitute the  crime,  such  specific  Intent  enters  In- 
to the  nature  of  the  act  itself,  and  must  be  al- 
leged and  proved  beyond  a  reasonable  doubt 
Hie  statute  under  which  the  defendant  was  In- 
dicted, tried,  and  convicted  provides:  "Bigamy 
ctHUlets  In  tbe  having  of  two  wives  or  two 
husbands  at  one  and  the  same  time,  know- 
ing that  the  former  husband  or  wife  Is  stUI' 
alive.  If  any  person  or  persons  within  thls- 
state  being  married,  or  who  shall  bereaft»^ 
marry,  do  at  any  time  marry  any  person  or 
persons,  the  former  husband  or  wife  being 
alive,  tbe  person  so  offending  shall  be  punish- 
ed •.  Nctblng  herein  contained  sh^Il- 
extend  to  any  person  or  persons  whose  hus- 
band or  wife  shall  have  been  continually  ab- 
sent from  such  person  or  persons  for  the  space 
of  five  years  prior  to  Qie  said  second  marriage, 
and  he  or  she  not  knowing  such  husband  or 
wife  to  be  Uving  within  that  time.  Also, 
nothing  herein  contained  shall  extend  to  any 
person  that  Is  or  shall  be,  at  the  time  of  such 
marriage  divorced  by  lawful  authority  from 
the  bonds  of  such  former  marriage,  or  to  any 
person  wbere  tbe  former  marriage  batb  beeir 
by  lawfol  antbority  declared  void.**  ■  There 
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•ft-  BO  Intmt  InTotred  tn  this  case,  eicept  the 
doliic  of  ttw  tbing  forbUhlen  to  be  done  tqr 
tbe  statute.  "Wbaterer  one  TOlimtarUy  does, 
be,  of  coura^  intenda  to  da  If  Uie  atatvte 
ItH  onde  It  criminal  to  do  any  act  niuler  pe- 
cnUar  drcumstaocea,  tbe  iiarty  Tohintarlly  do- 
taic  tbat  act  la  cborgeable  witb  tbe  erlDilnal  In- 
taat  of  Aotag  It"  Com.  t.  Haab.  7  Mete. 
•<Uasa.)  472.  "There  wai  tbe  Inttnt  to  mar- 
Tj  a  aecoBd  time;  not  knowing  tbe  bnsband  to 
be  dead,  and  wbo  had  beei  absent  for  about 
imt  year  only,  and  tbia  la  tbe  criminal  intent 
«bk>b  la  of  Ibe  eaaeatx  of  tbe  offenae."  Jonet 
w.  States  87  Ala.  M.  ''Upon  indictment  for 
mUIuk  kitoxIcatiDff  Uqnor  to  a  minor  withoat 
•■thiHity  from  his  parents  or  fpianllan.  It  does 
.mat  matter  that  tbe  defwdant  fUd  not  Imow 
tlut  such  pwBon  was  a  minor.  He  la  bound 
tm  know  whether  sncb  person  is  a  minor  or 
mat."  Fanner  r.  People,  n  lU.  32L  A  stat- 
•Ble  of  North  Carolina  antboriaed  tbe  sheriff  to 
^mae  a  Ueenae  to  adl  liquor  by  retail  only,  on 
-mm  order  of  tbe  board  of  commisaltaiers,  upon 
iq^icatloB  of  tbe  pemon  eeddng  tbe  license, 
-•■d  made  It  a  erbnlnal  offense  to  retail  liquor 
-without  a  Ucraae.  On  tbe  lat  day  of  January, 
ISSS,  tbe  board,  upon  application  of  Volicbt, 
aidered  the  Ikense  to  lasne.  and  on  tbe  same 
day  revoked  the  4»der.  Notwithstanding  this 
aerocatton.  tbe  sheriff  afterwards,  and  on  the 
fast  day  of  aald  Jannaiy.  ISBned  tbe  Urenae, 
Toiidit  knowtag  when  be  reoelTed  tbe  llcenae 
that  tbe  ordo-  tor  Its  Issuance  had  been  revok- 
«i.  Volght  was  prosecuted  crtndnaliy  for  re- 
taSiiag  Itquoir  without  a  license.  Tbe  trial 
«SDrt  charged  tlie  Jury  "that  If  tbe  jury  were 
-iaUy  aatlsfled  that  the  llcenae  was  Issued 
«Aer  ttie  lat  of  January.  18S3,  and  defoid&at 
knew  tt  was  sutawquoit  to  tbe  teroklug  order, 
alid  thereaftCT  soM  liquor  as  charged,  *  •  • 
Ibcy  should  ooinrlct  notwithstanding,  at  tbe 
time  of  the  act,  he  had  possesgion  of  the  11- 
asBse."  Tbe  supreme  court  approved  tbe  in- 
-atnutlon.  and  aald:  •  •  Nor  la  it  a  de- 
flenaB  to  a  criminal  acronatlon  tlut  the  defend- 
ant did  not  Intend  to  violate  or  evade  tbe  law. 
«r  anppofled  be  bad  a  right  to  sell,  wbni  be  in- 
tmlMl  to  do,  and  did  do.  the  <^mlnat  and  for- 
Mddni  act  Tbe  criminal  taitent  la  Insppnnibly 
larolved  in  the  Intent  to  do  tbe  act  wUcb  tlie 
law  proQOUDoes  crimlnaL"  l^ate  v.  Volgbt, 
H/t  N.  O.  74L  The  provMons  of  a  statute  in 
Sfaasarhusetts  an  aa  foUowa:  "Whoerer 
-falsely  makes  •  •  •  any  certlflcate  of 
nomination  or  nomination  paper,  or  any  pari 
ttiereof.  or  files  any  certifirate  of  nomlnatitm 
or  nomination  paper  knowing  tbe  aame  or  any 
part  thereof  to  be  falsHy  made  •  •  •  shall 
be  punished."  etc.  Comielly  waa  convicted  un- 
te-  this  Btatnte— First,  for  t»\se\y  making 
nomination  papers;  second,  for  flUng  tbe  same. 
-On  appeal  tbe  stipreme  judicial  court  held: 
*Vo  fraudulent  Inttsit  la  necessary  to  eonsU- 
t«te  the  offenae.  It  la  Immaterial  that  the 
•dtafendant  did  not  iDteai  to  break  the  law.  It 
la  enougb  that  he  did  the  tUnge  made  ofTeisee 
tiy  tbe  statute."  Com.  v.  Connelly  (Mass.)  40 
N.  B.  862.   We  cite  Oie  foUowlng  artdlHnnwl 


RBPOBTBB.  (Mont. 

autbwltleB  oa  ttie  vmstton  of  Intent,  wUdb  are 
In  Una  with  Oie  ones  given  above:  Walla  v. 
State,  7  Blackf.  572;  The  Brig  Ann,  1  GalL 
62.  Fed.  Gas.  No.  887;  Reg.  ▼.  Woodrow, 
IS  Mees.  &  W.  404;  Myers  t.  Bta^  1  Conn. 
fiOS:  State  v.  Goodenow,  05  Me.  30;  State  v. 
Wbttcomb,  52  Iowa.  85,  2  N.  W.  970;  Hood 
T.  State,  sa  Ind.  2tt3;  Davis  v.  Cobl,  13  Buab, 
816;  Whart.  Cr.  Bv.  (8tb  Sd.)  i  725,  and 
cases  there  cited. 

We  therefore  hold  that  ttie  court  did  not  err 
in  excluding  aald  agreement  at  tbe  appelant 
and  Sophia  Zichfeld.  l*bia  opinion  dlaposes 
of  all  the  alleged  orora,  and,  finding  no  error 
of  tbe  court  In  tbe  record,  tbe  Judgment  and 
Older  appealed  from  are  affirmed. 

BIOELOW,  a  and  BBI2NAP.  J,  eon- 
cur. 


.  Ib  re  STEWART'S  E8TATBL 
(Snprmie  Court  of  Montana.    Nov.  16;  1806.) 

AdMIRIBTRATOHB— SDKTIVIXO    WlP»-Mt!roBITT  — 

NOMI S  ATIOS— C<«P«TRSCT. 

1.  Under  Comp.  St.  1887.  p.  289,  {  55.  wliich 
proTidw  that  letters  of  sdminiDtration  on  the 
wtute  of  a  |»er«m  dyiuR  intestate  nioat  be  luned 
to  "rbe  surviving  husbaad  ur  wife,  or  some  oom- 
ueteDt  pemoD  whom  be  or  she  may  request  to 
nave  apimiuted,"  a  aurriTiag  wife  may  Domi- 
nate a  couuetent  person  for  admioiBtratioD  of 
her  deceaaea  bmlwDd's  estate,  though  she  be^ 
self  is  dlftqnalified  by  her  mlDority. 

2.  Cumi).  St.  1HU7,  Pl  290,  i  S8,  which  provides 
that.  If  tbe  penion  eo  titled  to  letters  of  admin- 
iittnitioD  is  a  minor,  letters  must  imne  to  his  or 
her  Kuunliaa,  or  any  other  persoQ  n titled,  fai  the 
diiKTetioD  of  the  court,  dues  not  apply  to  a  sur- 
viviDK  bushaod  or  wife  uuder  the  age  of  majorir 
tf.  yet  old  enougb  to  lawfully  contract  the  mat' 
riBge  relation. 

Appeal  fran  district  cour^  Mlanida  county; 
F.  U.  Woody.  Judge. 

Id  the  matter  of  tbe  estate  of  J<dm  P.  Stew- 
art, deceaml.  his  surviving  wlf^  a  minor,  pe- 
tltlonfd  tluit  John  M.  Keith  be  appointed  ad- 
mlnisiraiur.  t'Tum  an  order  denying  tbe  peti- 
tion aud  bta  appliuatton  for  appointment  Kelih 
appeals,  Keversed. 

John  P.  Stewart  died.  Inteatate,  In  MisaouH 
county,  on  March  24.  Itittx  Ue  Mt  an  estate 
valued  at  about  $15,Ooa  Ifems  aurrlved  Um  i 
bis  B^c^  aged  lU  yieBi%  and  one  minor  child. 
On  March  30;  1895,  tbe  pubUe  adminiatraior 
petitioned  l!or  letters  of  admlnistrati{m.  On 
AprU  4tb,  tbmafter.  John  M.  Keith,  tbe  appe- 
lant bavin,  filed  a  proteat  against  (he  right  of 
tbe  public  admlnlatzBtw  to  lettem,  baaed  npoa 
the  ground  that  the  decedent  left  a  wUow,  Macy 
Stewart,  residing  In  Mlaeoula  eouiuy,  mho,  ta 
writing,  had  espedaUy  named  and  reqDeBted 
that  tbe  said  Keltli  be  granted  lettnn  of  ndnUn- 
IstratloQ.  Regular  application  for  Itftea  was 
made  by  Keith.  Upon  AprU  lat.  Mn.  Stewazf 
filed  a  written  emsent  and  nqwat  timt  Kett 
be  appointed  admlnlatntor  of  the  aatttn  t€  fas' 
deceased  husband;  and  ahe  eapraaaty  waived 
her  right  aa  tala  wife  to  qualifr.  la  favor  of 
aald  John  M.  Kaltb.   Tlis  oonit  OTmlad  Ifee 
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«t)jectlou  ol  Keltb,  aod  denied  lila  petltton  for 
lettras,  and  ordered  that  lettera  of  ■duoiniatra- 
tkm  abould  Issue  to  W.  B.  Brooks,  the  puUlc 
administrator.  Keith  duly  excepted,  aud  ap- 
peals to  this  court  from  tlie  Judgment  and  ord^ 
rejecting  his  petition  toe  appointment,  and  al- 
lowlas  the  petition  of  Brooks,  and  from  the 
order  appointing  Brooks  administrator  of  the  «• 
tat& 

HaiBhaD  A  Ooitwtt,  for  aEpeDant. 

BUNT.  J.  (after  stating  the  facta).  The 
point  fw  decl^n  is  this:  Which  has  a  better 
legal  right  to  administer  the  estate  of  the  de- 
ceased,—Brooks,  as  public  admUdstratM,  or 
Keith,  iu  whoee  Caror  the  widow  rcUnnulshed 
any  rights  she  may  have  bad? 

The  sections  of  the  probate  imctlce  act 
(Oomp.  St  1887.  p.  288)  awUflftUe  to  the  coD- 
troTersy  an  as  toUowa: 

"Sec.  65.  LettfliB  of  adnUnlstratloa  ob  tbe  ea- 
tate  of  a  pexson  dying  Inteefte  must  be  grant- 
ed  to  sane  ooe  or  more  of  tbe  pmona  bneln- 
aftea*  meitloned,  who  are  respectively  entitled 
thereto*  In  the  foUowlng  order:  Fhsk  The  mr- 
Tirlng  hoaband  or  wife,  or  some  competent 
person  whom  be  or  she  may  request  to  hare 
appointed.  Seeood.  Tbe  chUdren.  lliird.  The 
father  and  motho.  Fourth.  Tbe  bnrthem. 
Fifth.  The  riatcn.  Sixth.  The  graadehUdren. 
Seventh.  The  next  of  kin  entitled  to  share  Id 
dlstribattoD  ot  the  estate.  Slgbth.  Tbe  public 
administrator.  Nbtth.  The  cRdUon.  Tenth. 
Any  person  legally  competent  If  the  decedent 
was  a  member  of  a  oo-paitnoihlp  at  the  time 
ot  bis  death,  the  surviving  partner  must  Id  no 
Instance  be  appointed  administrator  <tf  tbe  es- 
tate. And  provided,  further,  that  no  posw 
who  is  not  a  realdent  (rf  this  state  shaU  be  sp- 
pt^ed  admintstrator,"  etc 

"Sea  fSSk  No  person  la  competent  to  mm  as 
administrator  or  administratrix  who,  when  ap- 
pointed, 1b:  Flnft.  Under  the  age  of  maJoAty, 
Sennid.  Convleted  oC  aa  Infamous  crime. 
Third.  Adjudged  by  the  eoort  to  be  Incompeteot . 
to  execute  the  duties  of  the  trust  b9  reason  of 
drunkeunees,  improvldeaee,  or  want  of  under- 
standing ot  iDte^ty." 

The  nspondeofB  contention  must  be  that, 
where  tbe  widow  Is  a  minor*  she  la  neceasarUy 
Incompetent  to  serra  bers^  and  that,  taan- 
mucb  as  atue  Is  Incompetoit  to  aorre  beiadf, 
she  Is  also  Incompetent  to  name  some  compe- 
tent penon  whom  she  may  reqnest  to  taare 
appointed.  But  we  do  not  think  this  conteo- 
tkm  can  be  austalned.  The  Ont  rl^  to  ad- 
mluister  la  granted  to  the  surviving  husband 
or  wife;  yet  it  mlgbt  often  kannn  that  such 
aorrlvor  would  be.  by  nonreeldence  or  other 
dlsquaUficatbrn.  iDcompetent  to  sarre.  But  the 
statute,  a»  it  made  eapeciaJly  to  osnr  auch  n 
contlnneocr,  ^ves  to  the  sorrlrlng  boaband  er 
wife  the  rl|^  to  name  some  competent  persea 
who  can  serve.  This  right  ot  the  sarvlvisc 
bwband  or  wife  to  nominate  la  not  made  do* 
penduit  upon  tbe  cooipetmcy  to  awe  ct  tin 
penon  occivylos  web  r^atlousblp^  It  Is  » 
rfgbt  ct  nomlnattan  gmn  tqt  vlrtHa  of  tbe  (act 


that  the  petaon  who  exercises  It  stands  In  tbe 
relationship  of  surviving  husband  or  wife.  It 
Is  Independent  of  tbe  competency  of  siteh  hus- 
band or  wife  himself  or  herself  to  asrve.  Tbe 
person  named  for  appolutuieut  by  sucb  surviv- 
ing husband  or  wife  must  be  le^ly  qualified, 
as  required  by  section  51),  above  iiuotixL  But 
we  must  not  lose  sight  ot  the  distinction  be- 
tween the  right  to  name  the  one  who  shall 
serve,  and  the  competency  of  the  person  who 
does  BOTe.  fot  tba  dIsUnetlsn  makes  tbe  case 
eimple. 

A  question  analogous  to  this  arose  In  Estate 
of  Cotter,  54  CaL  215,  where  statutes  like  the 
proTlstous  of  tbe  Montana  Code  were  con- 
strued. In  that  case  the  wife  was  a  nonred- 
dent  She  requested  that  lettos  be  granted  to 
ooe  Thomas  Crane,  a  competent  person.  The 
public  administrator  objected,  and  claimed  he 
had  a  right  to  administer  the  estate.  The  court 
held  that  tbe  statutes  prevented  any  one  frm 
serving  who  was  a  nonresident  of  tbe  state,  and 
tbe  wife,  being  a  nonresident,  could  not  serve* 
but  that,  although  she  could  not  act  aa  admlik- 
Istmtriz,  yet  the  law  did  not  deprive  bra*  ot 
the  rigbt  to  name  some  cme  who  could  act,  pro- 
vided, always,  tbe  petaon  suggeated  by  her 
was  competent  to  serve.  The  court  In  that 
case  Mid:  "Tbe  statute  does  not  tnnke  the 
right  fjt  the  sorvlvlng  hnsband  or  wife  to  nom- 
inate depend  upcm  tbe  matter  of  residence,  and 
there  would  be  no  reason  In  such  requirement. 
There  may  be.  and  doobtiess  are,  howevo-.  very 
good  reasons  Ux  the  provision  which  declares 
that  no  pawn  shall  serve  aa  administrator  or 
administratrix  who  la  not  a  bona  Ode  reeldeat 
of  the  state;  but  this  kiblbltkn,  and  the  re»- 
Bona  Cor  tt,  only  go  to  tbe  right  of  the  nm- 
xeMdent  Murrlvlng  Inaband  or  wife  to  serve  In 
that  capacity*  and  do  not  abridge  or  conflict 
wltb  tbe  right  expressly  oonferKd  hr  aectkm 
13tl5  upon  the  'competent  person  whom  be  or 
she  B>ay  lequest  to  have  appointed.*  '*  A  like 
ceaaUruetlon  of  tbe  statutes  of  Caltfunla  was 
adopted  In  Batete  of  Steveason.  72  OaL  164,  lA 
Pac.  401.  Both  at  these  declsloBft  were  ex- 
prtssly  affirmed  In  Estate  of  Dorrls,  98  Cal.  9kl, 
2»  Pac.  24i.  In  tbe  kitter  case  tbe  court  ree- 
(qinlze  tbe  pdlcy  of  tbe  law  that  the  surviving 
husband  or  wife  sbaU  have  admlnbrtiatlre  con- 
trol. If  dpslnd,  and  that,  therefore,  such  snr- 
Tlvor,  or  his  or  bet  nondnee,  If  competent  and 
fit.  has  an  absolute  rigbt  Estate  «  Bedell,  VI 
Cal.  830,  aa  Pac  oZi. 

There  was  n  statute  <a  Montana  (PnAk  Pmc 
Act,  S  G»i  Oamp.  St.  1887.  p.  2UU)  which  pro- 
vided that,  tf  the  penon  entitled  to  letters  Is  a 
mInM,  lettera  must  laaiM  to  blit  guardian,  or  aay 
othv  person  entitled  to  lettere  of  admlnlntra- 
tlen,  In  the  dlscredod  of  the  eonrt  But  wa 
think  that  statute  appliea  to  mlnon  generally 
ratbw  than  to  a  surviving  hnahand  or  wife  nn- 
der  tbe  age  9t  mojMtty,  yet!  tdd  enei^b  to  laiT' 
fully  eoa tract  tbe  marital  relation.  As  to  ml- 
neis  saatalnlng  snob  marital  rrtattowAilp*  tbe 
itotnte  glvtog  tte  rfebt  to  nomtuto  Is  speeM 
and  contrala.  Tbe  order  of  tbe  dtsMot  esurt 
la-  MTCflsed*.  ant  tbe  cansa  remsAds^  iMtM 
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OEFORTER. 


recUoni  to  6my  One  apiOIcatfoii  (tf  Broaka  fw 
letten  of  admlntetiatioii,  and  to  grant  tbe  pe- 
titkm  of  appeUant,  Keith,  for  tetters,  If  he  la  a 
competent  petBon.  Hevereed. 

PEMBBBTON,  a  ooncun.  DD  WITT, 
J.,  not  Blttlns. 


LABOET  T.  CHAPMAN  «t  aL 
(Sa|^«m«  Court  ttf  Montana.   Not.  9, 188t>.j 

CBATTBL  UoRTOAOB— WaITBH— CONRTBUOTIOir  OF 

Statdtbs. 

1.  Under  Code  Cir.  Free.  1887.  |  868,  dedat- 
tag  that  there  shall  be  bat  one  a<rtion  for  the 
recorerj'  of  anr  debt  aecnred  hj  mortKase, 
"which  action  Bnall  be  in  accordance  with  the 
proTisIona  of  tUB  <Aapter,"  to  wit,  chapter  1, 
tit.  10,  relating  solelr  to  the  forecioHore  of 
mort^gee,  a  creditor  cannot  waive  Ills  cfaattei' 
mortgage  secarity,  aoe  on  the  debt,  and  at- 
tach biB  debtor's  propwtr,  but  muat  bring  soit 
to  foreclose. 

2,  Bj  adopting  a  statnte  of  another  Btate, 
the  legislature  adopts  the  construction  ^aeed 
thereon  by  the  courts  of  snch  stote. 

Appeal  from  dletrict  court,  SQver  Bow  coun- 
ty; J.  J.  McHattou,  Judge. 

Action  by  P.  A.  Largey  agaiOBt  J,  W.  Chap* 
man  and  another.  A  motion  to  <1igmiw  tbe  u> 
tion  was  granted  after  the  pleadings  were  filed, 
and  plalnUfl  appeals.  Affirmed. 

F.  T.  UcBrMe  and  J.  W.  Cotter,  for  appe- 
lant G.  B.  Lewaid  and  J.  T.  Baldwin,  for 
respondents. 

DID  WITT,  J.  After  tbe  filing  ot  the  com- 
plaint, answer,  and  replication,  tbe  defendants 
moved  to  diBmiss  the  action.  This  motion  was 
granted,  and  Judgment  entered  in  favor  of  de- 
fendants. This  action  at  tbe  court  was,  In  ^- 
fect,  giving  Judgment  upon  tbe  pleadings.  The 
action  was  commenced  against  the  defendants, 
John  Astle  and  J.  W.  Chapman.  The  com- 
plaint stated  that  plaintiff  had  signed  two  notes 
with  the  defendants,  and  tliat  he  (plalntifl)  was 
In  fact  only  surety  for  the  defendants,  and  as 
ancfa  had  been  obliged  to  pay  tbe  notes.  He 
Bonght  in  this  action  to  recover  the  money  so 
paid.  Without  reciting  tbe  pleadings  at  any 
length,  we  are  satisfied  to  say  that  defendant 
Astle's  answer  sufficiently  set  forth  that  the 
todebtedness  of  defew^ts  to  plaintiff  was  se- 
cured by  a  chattel  mortgage,  which  had  never 
been  foreclosed.  This  la  not  denied.  Plain- 
tiffs contention  Ib  that,  notwithstanding  tbe 
debt  was  secured  by  a  chattel  mortga^,  he 
could  bring  the  present  actlm  upon  the  debt, 
and  procure  an  attachment  against  the  prop- 
erty of  defendant  Astle,  as  be  did,  without 
bringing  any  actk»i  to  foreclose  the  chattel 
mortgage.  Respondents  rely  upon  toe  provi- 
sions of  Code  Civ.  Proc.  1887,  {  358,  which  pro- 
vides as  follows:  "There  shall  be  but  one  ac- 
tion for  the  recovery  of  any  debt,  or  the  en- 
forcement of  any  rights,  secured  by  mortgage 
lipon  real  estate  or  personal  prop^ty,  which  ac- 
tion shall  be  to  accordance  with  the  provisions 
of  tU»  duptor."   The  chapter,  to  wtt,  chapter 


1,  tit  10,  In  which  this  aeetlon  Is  foond.  rdatEi 
solely  to  actinia  for  forecloBore  of  mortgagea. 
BespoDdents  contaid  that  voBibt  these  provt- 
BloDs  the  plaintiff  could  not  sue  or  attach  with- 
out bringing  an  action  to  forecloae.  The  dis- 
trict court  adopted  this  view,  and  to  thla,  we 
think,  was  correct  We  are  of  oplnloa  that  the 
platotiff  cannot,  by  aimply  suing  cm  tbe  debt 
and  attaching  the  pn^>erty,  and,  in  the  coarse 
of  such  proceedings,  maUng  an  affidavit  that 
his  d^t  is  not  secured  mortgage,  lien,  or 
pledge  upon  real  or  peraonal  property,  thns 
waive  ttw  mortgage,  and  conrida  It  as  naught 
Our  statute  Is  tbe  same  as  that  of  Callftwnla, 
and  waa  erldaiUy  taken  from  that  state.  The 
Buprone  court  of  Gallfomla.  to  Bartderl  v.  Ba- 
melU,  84  CaL  154,  2S  Pac.  1086,  Bays:  "It  Is 
contended  here  on  the  part  of  tbe  defendants 
(appdlants)  that  the  action  cannot  be  mato- 
talned,  tav  the  reason  tliat  It  Is  prohibited  by 
section  726  <tf  the  Code  of  ClvQ  Procedm^ 
That  section,  so  far  as  ft  bears  on  this  case, 
reads  aa  foUowa:  There  can  be  but  one  action 
tar  the  recovery  of  any  debt  or  the  enforcement 
of  any  xls^  seciuwl  by  mortgage  upon  real  es- 
tote  or  peraonal  prc^rty.'  We  are  of  opinion 
that  the  point  Is  well  taken.  The  statute  is 
imperative.  The  word  'secured,'  to  tbe  sec- 
tion, does  not  mean  that  tbe  secuilty  shall  be 
adequate,  or  that  to  case  prior  liens  upon  It 
would  exhaust  tbe  money  dolved  from  the 
land  conv^ed  as  security  on  a  sale  of  it,  that 
then  the  platotiff  is  relieved  from  bringing  the 
action  to  foreclose.  The  proper  construction  of 
the  language  of  the  statote  is  that  if  the 
mortgage,  on  its  face,  purports  to  be  a  security 
to  tbe  plaintiff,  then  he  must  bring  his  action 
for  foreclosure.  This  word  has  reference  only 
to  the  purport  ot  the  mortgage  as  It  appears 
on  its  face.  The  toterpretatlon  trf  it  is  not  prop- 
er when  Ite  meantog  Is  sought  to  something  out- 
side of  the  mortgage  instrument  The  plain- 
tiff is  not  authorized  to  waive  the  security  and 
brtog  an  action  on  the  todebtedness,  and  tbe 
court  ared  in  so  holding,  as  It  did,  in  effect,  and 
rendering  judgment  far  platotiff."  See,  also, 
Biddel  V.  Brizzolara,  64  CaL  362,  30  Pac.  609; 
Porter  v.  Muller,  65  Cat  512,  4  Pac.  531; 
Brown  V.  Willis,  67  Oal.  236,  7  Pac.  882;  Por 
ter  T.  Brooks,  35  Cal.  199. 

The  platotiff  relies  for  bis  right  to  waive  the 
mortgage  upcm  several  cases  which  he  cites  in 
bis  brief.  We  have  examined  toese  cases,  and 
we  find  that  they  are  decided  without  regaid  to 
a  stotote  such  as  oura  and  lliat  of  California. 
In  the  states  whence  platotlff's  cases  come,  it  is 
not  provided  directly  by  stotute  that  there  shall 
be  but  one  action  ft>r  the  recovery  of  a  debt  se- 
cured by  mortgage,  which  action  sball  be  by 
foreclosure  of  the  mortgage.  We  notice,  how- 
ever, to  his  list  of  cases,  tiut  of  Ould  v.  Stod- 
dart,  64  Cal.  613.  But  the  facta  to  that  case 
were  exceptional,  and  do  not  disturb  the  doc- 
trines held  by  the  California  court  in  the  other 
cases.  In  that  case  the  mortgagee  had  gone 
to  the  stote  of  Ohio,  and  sued  upon  the  debt 
and  obtatoed  a  Judgment  T^k  court  held  that 
he  could  not  afterwards  malntato  an  action  for 
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ftnedoBiin  In  the  Mate  of  GBUfomla.  Tbere  is 
In  Ok  ease  langiuge  In  anpport  of  the  flew  of 
the  plaintiff  In  thia  caae.  But  even  then  the 
later  caseB  In  64, 65, 87,  and  84  CaL.  and  4.  7,  2S. 
and  80  Pac.,  which  we  have  dted,  aostain  the 
ruUns  at  ^  eonrt  below  In  the  caae  at  bar. 
We  find  the  ftrilowlng  In  Sblim,  Attachm.  |  24: 
"Fbe  policy  of  the  law.  In  moat  states,  la  that 
a  creditor  bedding  a  aecailty  way  of  'mort- 
gage Ilea*  idedge  upon  real  or  personal  joop- 
ertr'  shall  not  leswt  to  the  samnuuy  iffoceaa  of 
attachment  nntU  he  baa  exhanated  bla  aecnrlly. 
Consequently,  If  a  credltw  have  such  Uen  fn>  bla 
demand,  he  cannot  have  attachmoit"  On  the 
other  hand,  we  find  the  fbllowli«  remarks  In 
I^ke,  Attadun.  |  85:  *rrhe  light  of  a  creditor 
to  soe  bis  deMmr  1^  attacbment  Is  not  Impaired 
by  Us  holding  collateral  aeearUy  for  the  debt 
The  sQpreme  court  of  Maaaacbn  setts  once  held 
that  a  creditor  who  had  received  personal  prop- 
erty In  idedge  for  the  payment  of  a  debt  conld 
not  attach  other  pnperty  for  Oiat  debt,  witbont 
first  retnmtng  the  pledge,  Dot  this  position  was 
afterwards  repeatedly  orerraled  by  that  oomt 
And  a  mmlgagee  of  posonal  property  nuqr 'walTO 
Us  rlgbt  under  the  nufftgage,  and  attach  the 
mortgaged  prupcrty  to  satlafy  the  mortgage  debt, 
even  after  be  has  taken  possession  of  It  raider 
the  mortgage."  Again,  In  Kilnn,  Attachm.  | 
88,  we  have  these  lemaita:  "There  Is  soch  con- 
trariety ta  tiw  laws  of  the  dlfferoit  states  re- 
lating to  the  attaChmoit  of  pemmal  property  on 
which  some  tUzd  party  holds  a  Uen,  that  It  Is 
dlfficolt  to  lay  flown  any  role  that  win  be  nnk 
TersaL  Gmerally,  diattels  subject  to  a  Uen  can- 
not, miless  by  Thine  of  a  special  statute,  be  at- 
tached. Bat  this  Is  for  the  protection  of  the  par- 
ty bavtaig  the  lien,  and.  If  he  walre  bis  objection 
to  the  attachment.  It  does  not  lie  In  ttw  mouth  of 
the  genoBl  owner  to  complain.  Such  an  attach- 
ment la  not  void,  lint  mly  biddable  at  rbe  dec- 
tlon  of  the  possessor  of  the  Uen."  But  we  are 
of  opinion  that  the  case  depends  upon  the  stat- 
ute. The  statute  was  dearly  construed  In  84 
OaL  and  28  Pat,  above  dted,  and  there  seems 
to  be  no  reason  In  this  case  to  depart  from  the 
role  tbat,  hi  adopting  flie  atatn^  we  have  adopt- 
ed the  coostmctton.  First  Nat  Bank  of  Butte 
T.  Ben  S.  &  a  MbL  Ca,  8  Uont.  82,  19  Pac. 
408:  Staekpole  t.  HaUahan,  16  Mont  40,  40 
Paa  80;  Mnrny  t.  Helnie;  17  MonL  858,  42 
Pac.  1057,  and  48  Pac.  714;  SUte  t.  O'Brien, 
18  Mont  1,48  Pac.  1001,  and  44  Pac.  889;  State 
T.  Butte  Cltr  Water  Oo.,  18  Mont  199,  44  Pac 
OOn.  Agidn,  ft  Is  to  be  observed  that  the  case 
beCne  us  Is  dlstlngalshed  from  Parberry  v. 
Sbeep  Co.,  18  Mont  817.  45  Pac  278.  which 
plalntur  cites  U  favor  itf  Us  contentltm.  In 
that  case  tbe  court  found  tbat  the  debt  was  not 
secured  by  mortgage,  Uen,  or  pledge  upon  real 
or  personal  property  at  the  time  of  the  ccon- 
menoement  at  the  action.  We  held  tbat  this 
finding  of  tbe  court  was  supported  by  the  evi- 
dmce.  It  asipmeA  by  that  evidence  that  y^bat- 
evu  pledge.  If  any,  had  bed  given  to  secure 
the  debt,  had  been  returned  to  tbe  pledgor,  and 
accepted  hy  hhn.  Thua,  ttte  pledge  waa  ter- 
minatad.  If  It  enrar  existed,  by  the  express  acte 


and  agreements  of  the  parties.  Whateva  we 
hem  hold  hi  reference  to  a  debt  aecured ,  br 
mortgage  bdng  eitforced  by  fozedosure  ta  the 
mortgage  does  not  In  any  way  affect  the  quea- 
tkm  of  the  enforcing  of  the  debt  tqr  oerdslng 
a  power  ct  sale  contained  in  the  mortgage.  Elist 
Nat  Bank  of  Bntte  r.  Bdl  S.  &  O.  Mln.  Co., 
supn;  Id.,  166  U.  S.  470^  15  Sup.  Ct  440. 

Before  tbe  decision  of  the  motion  to  dismiss 
the  case  wag  made,  the  pif  twHff  Wmnffif  moved 
to  dismiss  as  to  Ohapman,  and  to  pniane  the 
action  against  Astle  alone.  This  motion  waa 
denied.  We  do  not  think  that  the  plaintiff  la 
tUs  case  was  In  any  way  prejudiced;  tat,  even 
If  he  had  dismissed  as  to  Ohapnum,  the  ftct 
still  remained  that  the  debt  wUch  he  then 
sought  to  enforce  against  Astle  alone  was  se- 
cured by  at  least  one  chattel  mratgaflb  Our  at- 
tachment law  provides  that  beftne  the  writ  Is 
Issued,  tbe  plaintiff  ahaU  make  an  affidavit 
stating,  among  other  tUngs,  that  the  debt  Is 
not  se^ired  1^  a  mortgage,  Uen,  or  pledge  upon 
real  ta  personal  property,  or,  If  so  secored,  that 
the  same  has  become  Insnffldent  by  the  act  of 
defendant,  or  by  any  means  has  become  nu- 
gatory. Therefore,  If  a  mortgage^  Vm,  or  pledge 
bad  existed,  13m  attecbment  coidd  not  be  had, 
unleas  the  ssme  had  become  Insufficient  by  the 
act  of  the  defendants,  or  by  any  means  ha^ 
become  nugatoiy.  Neither  In  tbe  original  repli- 
cation, DOT  In  tiie  second  me  which  was  offered, 
and  which  the  court  did  not  allow  to  be  filed, 
did  the  pbitotlff  allege  eltiier  that  tbe  security 
had  become  nugatoi^t  or  that  It  had  become  In- 
auffident  by  the  acts  of  the  defenilants.  We  are 
of  opinion  that  the  order  of  the  court  '"g 
the  case,  and  the  Judgment  entered  in  conse- 
quence of  that  order,  are  correct  Tbe  Judg- 
ment win  therefore  be  affirmed. 

PBMBSBTON,  O.  J.,  and  HUNT,  3^  Concur. 


OHIGAGO  TITLB  ft  TBUST  CO.  v. 
O'MABB,  SheilfE,  et  aL  (BBOWN 
et  aL,  Interveners).* 

(Sni^me  Court  of  Montana.  Nov.  21,  1896.) 
Chattbl  Mortoaqb — DsriCTrvs  Tbrificitiok — 

VaUDITT  as  to  TBIHD  PbBSORS — DB9CKIFT10:f 
OW  PBOPBBTT— ISaBRTIHO  FOHTHBR  DI8CBIPTIOS 

ArrsR  Dblitkrt— Prioritibs— LsvT  bt  Crsd- 
ITOH  H01.DIX0  MoRTQAOB  Sbcubitt— Waivbr  or 
LiiH— Tbovbr. 

1.  A  defect  hi  the  affidavit  to  a  chattel  mort- 

gge  will  not  Invalidate  the  mortgage  as  against 
ird  persons  if  tbe  mortgagee  takes  actual  pos- 
session tberennder  before  uietr  rights  accrue. 

2.  A  chattel  mortgage  described  the  property 
as  "the  freighting  outfit  of  6.,  F.,  and  P.,  con- 
sisting of  16  head  of  horses,  all  freight  wagons 
and  harness,  being  same  property  described  in 
mortgage  given  to  First  Natioual  Bank  of  N., 
and  bearing  same  description,"  etc.,  the  bank 
mortgage  referred  to  containing  a  detailed  de- 
scription of  the  property.  Held  sufficient,  not 
only  between  the  parties,  but  as  to  third  per- 
sons who  acquired  rights  against  the  property 
In  good  faith. 

3.  Where  a  chattd  mortgage  refers  to  a  prior 
recorded  instrument  for  a  more  specific  descrip- 
tion of  the  property,  and  the  mortgagee's  atbn^ 
nej  Is  expressly  authorized,  after  consulting  the 

1  For  ofdnlon  on  rehearing,  see  47  Pae, 
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iiMtrOBMBi  Kferred  to.  to  add  the  sp«cifle  d»- 
•eription  therein  to  the  general  deacriptiuD  in 
hie  clieofs  mortxage,  the  inB^tioD  of  such  fur- 
ther description  before  the  mortftn^  is  film], 
and  without  the  presence  of  the  mortmsor,  will 
not  Invalidate  the  mortgaKe,  no  riglits  haviog 
inteiTened  between  its  conditional  delivery  and 
Ita  reKistratio'n. 

4.  A.  took  posspMioD  of  a  stock  of  irooda  a>* 
der  a  chattel  mortKSge,  placing  one  H.  in  charffe, 
and  thereafter  mortKHgee  were  given  to  de- 
fendants and  to  interveners  in  the  ordpr  named; 
H.,  with  A.'b  coBsent,  eontinning  in  possession 
as  agent  of  all  the  mortgagee&  Another  nwrt- 
gage  was  subseqaenti;  exeruted  to  plaintiff, 
who  had  knowledge  of  the  poBSession  and  claLms 
of  defendants  and  interveners,  and  plnintilT.  aft- 
er parehaaing  A.'s  mortintfre,  presented  an  onler 
to  11.,  signed  by  A.,  whereupon  H.,  ignoring  the 
fact  that  he  was  holding  for  defendants  and  in* 
terveners  as  well  as  for  A.,  8urreiid(>red  pos- 
session to  fJalBtiff.  who  placed  one  B.  in  charge 
as  his  agent  Betd,  that  B.  shoald  be  treated 
as  holding  for  all  parties,  and  that  the  priority 
Of  liens  therefore  remained  as  before;  pliUntiS 
hsTing  a  first  lien  only  as  to  the  mortage  por^ 
chased  from  A. 

6.  A  creditor  whose  claim  ts  secured  bj  chat- 
tel mortgage  acquires  no  valid  lien  by  attaching 
hts  debtor's  property  before  exhnnftting  bis  rem- 
edy under  the  mortgsge  by  foreclnsnre.  Lar- 
gey  V.  OhBrannn.  4r>  Pac.  8<»8.  folbwed. 

6.  A  creditor  does  not  waive  his  lien  nndw  a 
chattel  mortgage  by  attaching  his  debtor's  prop- 
erty while  the  mortgage  is  still  in  force;  such 
attachment  being  unauthorised  before  foreclo- 
sure. 

'  7.  While  defendants.  Interveners,  and  plain- 
tiff were  In  joint  poseeseion  of  a  stock  of  goods 
under  chattel  morfgnges,  defendants,  whose 
mortgage  was  a  firJrt  lien,  bronght  suit  agninst 
the  mortgagor  on  their  debt,  attached  the  prop- 
erty, and  sold  the  same  on  execution,  rtWrf, 
that  defendants  were  liable  to  the  other  mortga- 
gees for  the  vmhie  of  the  proper^  so  converted. 

AppeaJ  from  district  court,  Meesher  countr; 
ITrank  Henry,  Judge. 

Action  by  the  Chicago  Title  &  Trust  Com- 
pany, as  receiver,  aj:alnst  James  J.  O'Marr, 
Bherlff  of  Meagher  county,  and  others.  Brown 
Bros.  &  Co.  and  otliers  Intervened,  and  from  a  I 
Judgment  for  plalDtjff  and  against  defendants 
and  Intenrenen  said  defendants  and  Interveners 
appeaL  Reversed. 

This  action  gravn  out  of  the  alleged  oonver- 
alon  by  the  det^ndanta  of  chattehi  mortgaged  to 
tlie  pWntlff  and  the  Interroiers.  Burcbard  & 
Plerse,  mefchants  at  NeUiart,  becoulng  Involv- 
ed, on  July  S,  IMtB,  executed  a  chattel  mort- 
gage to  one  AtklDfKHi  to  secure  a  note  for  94,- 
100.  Atkinson  took  instant  possession  under 
the  mortgage,  placing  one  Harrison  In  chaive  as 
bis  agent.  On  Ju^  Uth  thereafter  the  Ann  i 
exeruted  and  delivered  their  chattel  mcntgages 
to  other  creditors  In  the  fdlowlhg  order,  and  to 
secure  the  following  sums,  to  wit:  Defeudiinta 
Flndi,  Van  Slyke,  Toung  &  Co.,  tl,!)7U;  LId- 
ddce,  Warner  &  Scbnrmeler,  $14>'i.l4;  Foot, 
Sclinltz  &  Co.,  $4SS:  McKlbhIn  &  Co.,  $412.41; 
Brown  Bros.,  ll.ttMJM).  These  mortgages  were 
filed  on  July  12,  1893.  The  affidavits  to  these 
latta-  mortgageB  were  made  by  Harrison,  as 
agent  toe  the  mortgagees,  but  are  admitted  not 
to  be  In  prcv>er  form.  Thereafto',  on  July  12, 
1S86,  Burcbard  ft  Fterse  gave  another  mrnlgage 
on  the  same  property  already  mortgaged  and 
certBln  otber  propartj  to  ^alntlff  to  secnre  a 


note  for  93.14&6.S.  which  mortgage  was  rerl- 
fled  and  filed  tor  reccrd  au  July  13, 1S33.  This 
mortgage  also  provided  that  the  mortgHgee 
might  remain  tn  possession,  and  contained  a 
clause  making  it  suboEdinate  to  the  mortgages 
heretofore  referred  to,  or  any  of  them,  provid- 
ed, *in  case  they,  m  any  ot  them,  were  duly 
executed,  dated,  and  recorded  prior  to  the  date, 
executicwk,  and  recording"  of  the  mortgage  to 
plaintiff.  On  Jwty  iHat  thereafter  the  Atkinson 
mortgage  was  truitferred  and  assigned  to  plain- 
tiff, and  AtldnsoD  gave  to  plaintiff  an  ordor  re- 
quiring HarrlsMi.  bis  agent,  to  suzrendt^  pos- 
session to  plaintiff's  attorn^.  Und^  this  or- 
der plaintiff  placed  one  Beech  to  cbaJiee  ol  the 
stodL  On  Augutt  5tb  thereafter  tbe  defendant 
Finch,  Van  Slyke,  Young  ft  Co.  bcougbt  an  ac- 
tion against  BunAard  ft  Plene  for  the  amount 
of  their  debt,  procured  a  writ  of  attachment, 
seised  all  of  tbe  mortgaged  property,  and  there- 
after sold  the  same  under  execution  for  tbe 
anm  at  «.'i,872.76.  On  AofnMt  2Stb.  Finch.  Van 
Slyfee.  Yoimg  A  Co.  deposited  wttb  tbe  county 
treasurer  tbe  snao  of  93,100  to  p«y  Aff  ^  bal- 
ance due  «  tbe  Atklaaoa  mortgage,  which  sum 
was  aftorwarda  rec^red  by  tbe  frialnttff  on  said 
account.  On  Aognst  14tta  tbe  plaintiff  bronght 
this  mlt  against  Fbwta,  Van  Oyke,  Toung  ft 
Co.  and  tbe  sheriff  to  recover  tbe  auMMint  due 
on  tbe  Atkinsso  mortgajpe,  and  also  tbe  amount 
due  OB  Ha  own.  Tbe  other  creditors  intervened, 
and  daimed  a  possession  wltb  plalntur. 
tbrodirti  Haniaon,  agut.  and  a  >rint  rfgtat  to 
sbaie  to  tbe  recoroy.  After  tbla  auit  was  be- 
gun, plaintiff  took  tbe  $3,100  on  deposit  as  tbe 
bfttaince  due  on  tbe  AdctosoB  nwngaK&  Tbe 
interveners,  to  tbeir  conqilahit,  adced  tbat  iriain- 
tlff  reeoTM-  judgment  against  defoidanto  fbr  the 
balance  due  upon  tbe  first  note  and  mortgage 
after  the  credit  at  C3.10U,  and  for  Judgment 
against  defendants  tar  tbe  amounto  due  on  tbdr 
notes  and  mortgages  at  the  time  of  tbe  conver- 
akn.  and  tbat  tbe  plaintiff  take  notbtog  until 
after  tbe  payment  of  ssld  amonnts  due  inter- 
veners. The  caose  was  tried  to  tbe  court,  and 
judgment  rendered  to  favor  of  plaintiff  and 
against  the  defenilanto  in  tbe  sum  of  $4,9ia07, 
tbe  amount  asked  br  Naintiff  under  In  second 
mortgage,  and  tliat  the  Intenrenera  take  noQilng 
as  agalUMt  plaintiff,  and  tlint  tl»  Interveners 
Mke  nothing  as  sgabist  defendants.  Defend- 
ants appnl  from  tbe  Judgnmt  agabist  them  to 
fbvor  of  plaintiff,  and  from  the  order  of  the 
lower  court  nvemillog  tbe  defendantef  motloo 
for  a  new  trial.  The  Interveners  appeal  than 
tbe  Judgment  agntaiat  them  and  to  fiivw  of  de- 
fendanta.  ,ind  fnitn  the  judgment  against  tbem 
and  in  favor  of  platottff. 

On  tbe  trial  K.  W.  Benr.  a  wltnea  for 
pUslntlff,  testified  substantial^  as  fallows: 
"In  July  and  Angtist,  iHlts,  1  was  agent  and 
attorney  <tf  plaintiff,  and  aa  maeh  went  to 
N^bart,  to  get  security  on  a  stodE  of  gooda 
from  Burcbard  ft  l^ersa  The  rssnlt  of  my 
visit  was  that  I  secured  on  July  12,  1883,  a 
chattel  mortgage  of  that  datfc  I  had  an  ar- 
rangement with  tbem  concerning  tbe  delivery 
of  tbla  mortgage.  1  aneepUA  It  Air  pWntut 


Digitized  by 


Xoat) 


CUICAGO  IITLE  &  XUUST  CO.  «.  0*liABB. 


611 


eondltloiiBlly;  that  la,  with  a  writing  wherein 
It  was  acraed  txtween  Burcbard  &  Flerse  and 
tajmit,  BM  attorney  tot  plaintiff,  that  the 
diattel  mortgage  given  by  Bhrchard  &  rieise 
t»  the  plaintiff  abonld  be  considered  absolute 
at  tlie  ostioa  of  myself,  as  agent,  on  the  ad- 
Tioe  of  Bald  plaintiff.  (The  mortgage  was  to 
be  abeolnte  nnleu  sorrendered  by  Berry  In 
exercise  the  (q;»tlon.]  I  found  that  Bnr- 
diard  &  Plerse  hsd  glren  a  diattel  mortgage 
to  F.  P.  Atkinson,  of  Great  Falls,  far  $4,100^ 
and  had  also  placed  an  agent-r Harrison— In 
charge.  They  dalmed  also  that  they  had 
given  other  mortgages,  aggregatiog  about  $4,- 
000,  to  Tarlou  parties.— Finch,  Van  Blykc^ 
Young  St  Co.,  Brown  Bros.,  and  othoe  mrai- 
tloned  In  the  original  mortgage.  I  asked  them 
tf  th^  had  copies.  They  nld,  'Nou'  After 
*«ue  fnrthw  ctrnTosatlon,  they  agreed  to  give 
a  mortgage  to  secDie  thla  claim  at  $8,148  and 
gl,143.  provided  plaintiff  would  accept  this 
mortgage  as  satajeet  to  the  previous  ones.  I 
objected.  Tbey  would  make  so  other  arrange- 
men^  and  I  finally  a^ecd  to  aceq;>t  the  mort> 
gages,  and  that  we  would  Insert  a  clause  pro- 
Tiding  *we  would  e«ne  tn  subject  to  those 
mortgagee,  or  all  o(  them.  In  case  they  wera 
properly  made  out,  oecuted,  dated,  and  re- 
enrded  priw  to  ours;  or.  In  case  any  one  at 
aald  mcHlgaces  was  ^itqterly  made  out,  why, 
we  would  come  In  subject  to  that;  but  we 
mntod  to  reserve  our  right  to  contest  those 
aoortgages.  If  we  saw  fit.'  Burdiard  &  Flerse 
■aid  the  mortgages  woe  all  right,  so  far  aa 
they  knew.  I  told  then^  not  being  able  to  eee 
the  mortgages,  I  ^ply  wanted  to  reserve 
rights,  Burcbard  donurred,  and  I  him: 
*In  case  those  other  rawtgages  are  all  right, 
we  come  in  subject  to  fibem;  *  *  •  and.  In 
ease  they  are  not,  we  simply  reserve  our  legal 
right  *  *  *  Ifwecangetln  ahead  of  aU 
eC  them,  «e  went  to  do  that,  and.  If  not,  and 
if  we  can  get  In  before  a  part  of  them,  then 
that  la  aD  ri^t'  It  was  under  those  omdl- 
tlons  that  this  provision  was  Included.  Aft« 
ttUs  talk  I  drew  up  the  mortgage  ccmdltjonally, 
as  said.  Meantime  I  told  them  we  ought  to 
have  additional  security,  as,  In  case  these 
mortgagee  were  good,  we  would  come  in  at 
the  tall  end  of  about  $8,000;  and  tbey  ob- 
jected, but  finally  aald  they  owned  a  two- 
thirds  Intereet  In  a  freighting  outfit  mwtgaged 
Id  the  Ftast  National  Bank.  Plexse,  Cor  the 
firm,  agreed  to  Include  tbat  prppoty  In  this 
mortgage.  Havlag  no  description  of  the  pn^ 
erty,  the  mortgagors  told  me  that  X  could  put 
this  property  In  the  mortgage  as  ttie  same 
property  described  as  mortgaged  to  the  First 
Katlonal  Bank,  *wlth  the  privilege  tbat  I  could 
consult  the  First  National  Bank  mor^iage,  and 
then  add  a  qieciflc  deecr^tkm  ot  that  prop- 
erty to  the  mortgage.'  TUe  mortgage  had  been 
written  down  to  the  words  'bearing  same  de- 
■cr^tlon'  whUe  In  Ntfhart.  When  I  got  to 
White  gnlphur  Springs,  the  description  was 
added,  ba^nnlng  with  tbe  worda,  'mose  par- 
ttenlaHy  described  as  follows.'  Tbe  danes 
ttat  the  ssnrtgMs  was  subjeet  to  tbe  First 


Natkmal  Bank  mntgage  was  orlgbially  put  In 
the  mortgage  at  Nelhart:  Hie  latter  cue  ot 
tbe  two  affidavits  to  this  mortgage  was  added 
after  I  leat^ed  White  Bulbar  Springs,  which 
waa  on  the  evening  ot  tbe  liith  ot  July;  that 
la,  one  day  after  the  date  ot  tbe  oecntion  of 
the  mortgsge  by  the  mortgagors.  [The  affi- 
davit referred  to  by  the  witness  Is  his  own, 
to  the  effect  tbat  he  was  the  attorney  ot  the 
Chicago  Title  &  Trust  Company,  tbe  mort- 
gagee; tbat  plaintiff  was  absent  from  Meali- 
er county  at  tbe  time  of  tbe  execudon  end  de- 
livery ot  the  mor^ge;  and  thai  the  nuotgage 
was  made  in  good  faith,  to  secure  the  amount 
named  therein,  and  without  any  deirign  to 
binder  or  delay  tbe  creditors  ot  tbe  mortgag- 
ors, or  either  of  them.]  1  advised  plaintiff  to 
take  up  the  Atkinson  mortgace,  and  take  pos- 
session under  both  mortgages.  They  sent  me 
$4,100,  which  I  turned  ov«  to  Atkinson,  and 
had  the  Atkbuon  UKnigage  assigned  to  ns.  I 
then  took  Mr.  Beech  to  Nelhart,  and  Haxri- 
sm,  the  agent  of  Atkinson,  turned  the  stod 
over  to  me.  This  was  on  ot  aboot  July  30^ 
ISBSi.  Beech  acted  as  plaintiff's  agent.  Aftn 
Beech  had  possession  about  a  week,  Fimdi,  Van 
^yke  A  Cou  attached."  On  crosa-examlnatlon 
he  said  that  be  had  aald  nothing  to  Burcbard 
A  Plerse  about  verifying  the  mortgage,  and 
tha^  af tw  the  taiaertlon  of  tbe  description  at 
the  freighting  ontfit,  neither  of  said  miHtga* 
gfwsever  did  vert^.  Witnaw  further  said  that 
when  he  went  to  Nelhart,  Harrison  was  tn 
poeseeslon  of  tbe  praperty  mder  tbe  AticlnaoD 
mortgage.  Harrison  had  a  sign  on  tbe  build- 
ing as  agent.  This  was  taken  down  after  the 
witness  went  to  Nelhart,  and  tbe  rign  of  O.  St. 
Beech  vraa  substltnted.  Wboi  tbe  sttachment 
was  made,  wltnen  demanded  poesesslon  upon 
Harrison.  Witness  atao  said  that  when  be 
made  demand  on  the  sheriff  he  notified  him 
that  he  dalmed  under  both  mortgages,  tiie 
Atkinson  and  tbe  trust  company  mortgage, 
and  that  wben  be  took  poanession  he  was  act- 
ing solely  for  the  Cblcago  Title  ft  Tniat  Com- 
pany. 

W.  H.  Harrison  testified  for  plaintiff^  He 
eald  that  he  was  in  charge  of  the  Bnrcbanl  A 
Plerse  wtoA  from  July  3d  nntil  about  July 
Slat,  when  he  turned  It  ova:  to  Mr.  Berry;  that 
between  tbe  13th  and  Slst  ot  July  tliere  was 
something  over  $000  worth  ot  goods  soliL 
Thereafter  the  AtkhiSMi  was  inodiiced. 
and  witness  tunied  eveiTthlng  over  to  Beny, 
and  walked  away. 

K.  A.  Young,  of  tbe  firm  ct  Finch,  Van  Slyke, 
Young  &  Co.,  testified  that  on  August  4,  IHSH, 
he  waa  in  Nelhart,  and  that  Mr.  Beech,  who 
claimed  then  to  be  In  pomperion  <tf  tbe  st<idE 
tonaeOf  owned  by  Burchard  &  Plerse,  told 
him  that  be  was  In  possession  under  the  mort- 
gage fi^ven  to  Atkinson  for  about  $4,000,  and 
that  he  had  paM  <^  about  $1,000  of  thUt  mort- 
gage from  tbe  sales  of  mercbandlae.  Witness 
also  said  that  Beech  had  the  keys,  and  deliv- 
ered them  up  at  the  time  the  ofBca  made  the 
attacfament  On  cnss-ezamhiatlin  wltne« 
sakl  tbat  Beech  told  bbu  be  waa  In  imsasnslnn 
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under  tba  AtUnnn  mortgage  for  the  reaaon 
that  he  understood  tliat  all  tbe  Inlance  of  the 
mortgagee  were  toM  and  of  no  aconmt;  tbat 
he  undentood  from  Atkinson  titiat  about  $1,000 
of  the  proceeds  of  sales  bad  been  turned  over 
on  the  Atkinson  mortgage;  tbat  he  knew  from 
some  Boorce  tbat  tbe  trust  company  bad  pnr- 
chaeed  the  Atkinson  mwtgage. 

Max  Waterman,  Esq.,  testified  that,  as  oonn- 
■el  for  nnch,  Van  Slyke,  Tonng  ft  Co,  be  went 
to  Nethart  at  the  time  of  tbe  attachment  tuy 
tbat  firm;  that  Beech  then  said  Uiat  be  was 
In  possesirion  as  tbe  agent  of  Atklnscm.  and  ihat 
tbe  trust  company  bad  purtibased  the  Atkin- 
son mortgage,  and  gone  Into  possession  under 
that  mortgage;  that  swnetbing  was  said  about 
a  munbor  of  mortgages  being  y<ii&;  and  that, 
as  soon  as  witness  found  that  Beech  did  not 
claim  to  be  In  possession  except  tmder  the  At- 
kinson mortgage,  then  witness  advised  Finch, 
Van  ^ke,  Young  ft  CSow  to  attadL 

Richard  Bennett  In  bdiaU  of  the  Intervenen, 
testified  that  be  drew  an  the  mortgagee  made 
b7  Burchatd  ft  Fletse  dated  July  12,  1803,  to 
tbe  Intarraun  In  ttUs  sntt,  and  tbaX  Berry  took 
possesion  of  tbe  Biufdiatd  ft  Plerse  stodc  about 
Jnlr  81,  188S.  W.  H.  Harrison  was  recalled 
In  behalf  of  the  hitovencss,  and  stated  that  he 
was  In  poBsesskxi  of  this  property  under  the 
AtkinscHi  mralgage,  but  that  be  acted  aa  agent, 
subordinate  to  the  Atklnscm  mortgage,  for  Lln- 
deke,  Warner  ft  Scburmeter,  Finch,  Van  81;^ 
Toung  &  Co.,  Brown  Bros.,  Wyman  ft  Part- 
ridge Oompany,  and  McKlbbln  ft  Go,»— In  fact 
for  all  tbe  mortgages  executed  about  the  date 
of  tbe  Intorenen'  mor^;ages;  Oiat  Atkln.<ion 
PMmltted  talm  to  act  as  hsent  for  tbese  parties 
upon  the  conditkm  tbat  their  mortgages  were 
to  be  subordinate  to  his.  Witness  further  said 
that  the  attorney  tat  the  Interveners  wanted 
him  to  act  as  agent  for  ttiese  mortgagees,  but 
be  declined  until  Atkinson  consented,  provided 
bis  mortgage  was  recognized  first;  and  that 
when  be  yielded  posseralon  to  Beny  he  Ad 
believing  his  duty  waq  to  do  what  Atkbistm 
t<dd  blm  to  do.  and  in  acting  ftv  oCber  cred- 
Itora  he  acted  tor  than  pursuant  to  the  Instroc- 
tions  given  by  Atkinson. 

Richard  Bennett,  Smith  ft  Gormley,  Max 
Waterman,  and  Toole  &  Wallace,  for  appel- 
lants.   H.  O.  ft  S.  H.  Mclntlre,  for  respondent 

HUNT,  J.  (after  stating  the  facts).  Inas- 
much as  tbe  inception  of  any  rights  which 
may  have  accrued  to  the  respective  parties 
to  this  suit  and  the  Judgment  rendered  there- 
in antedate  the  adoption  of  the  Codes  of 
1895,  tbe  law  ns  It  stood  at  the  time  such 
rights  became  fixed  must  control.  The  stat- 
ute (section  5182  of  the  Political  Code  of 
1895)  expressly  provides,  among  other  things, 
tbat  the  repeal  of  the  old  statutes  should  not 
abridge,  abolish,  or  Impair  any  vested  right 
or  rights  accruing  or  accrued;  nor  should 
such  repeal  change  tbe  force  and  effect  of 
any  act  done  or  Judgment  rendered,  or  suit 
or  proceeding  had  or  commenced,  under  the 
law  as  It  stood  prior  to  the  taking  effect  of 


the  Codes  and  repeal  clauses  thereof,  but  nil 
such  rights  and  liabilities  may  be  enferceil, 
and  the  proceedings  continued,  oonforminj; 
the  same,  aa  far  aa  pncticable,  to  the  provi- 
sions and  remedies  prescribed  by  the  new 
Oodes,  etc.  This  section  presoved  riehti 
toonded  upon  past  tranaaettona.  The  Jadg- 
ment  herein  determined  the  rights  of  the 
parties  before  the  court  as  the  law  stood  at 
those  times.  To  now  consider  the  new  mort- 
gage law  as  applicable,  and  to  awud  one 
mortgage  a  priority  over  umther,  not  award- 
ed by  the  statute  in  force  when  tbe  transac- 
tions were  had  and  the  Judgment  was  ren- 
dered, would*  by  postponing  tbe  right  to  en- 
force certain  liens  aa  prior  to  otliers,  materi- 
ally lessen  Ote  value  of  the  security  for  the 
payment  of  c»taln  of  tbe  debts,  and  thus 
change  the  force  and  effect  of  the  lodgment 
already  rendered,  and  so  directly  conflict 
with  the  lettu  of  tbe  XHrovlslons  of  the  new 
Codes.  We  therefore  dismiss  defendants' 
contentlmi  tbat  the  new  Codes  affect  tbe 
mortgages  lnv<rtved  In  this  soit,  so  as  to  ex- 
change their  prim^tles  as  the  old  law  may 
have  fixed  them,  and  we  shall  consider  tbe 
case  with  relation  to  the  Oode  of  18S7. 

The  case  may  be  simplified  by  first  decid- 
ing whether  defokdants  and  Interveners  bad 
mortgages  or  Hens  or  pledges  upon  the  per- 
sonal property  of  Bnrchard  ft  IMerse,  and,  if 
they  did,  what  'were  th^r  relations  betweefi 
themselves  and  plalntlfC  The  first  mortgage 
to  Atkinson  Is  admitted  to  be  valid  In  all 
respects.  It  is  also  conceded  that  Atkinson 
had  possession  of  tbe  property  under  this 
mortgage,  such  possession  being  through  his 
agoit,  Harrison.  But  Harrison  bad  hardly 
entered  upon  poasessim,  when  the  mortga- 
gors, to  secure  otbex  Indebtedness,  executed 
subsequent  mortgages  to  Finch,  Van  Slyke, 
Young  ft  Co.,  defendants,  and  to  the  several 
interveners.  These  several  mortgages  were 
all  executed  by  Harrison,  who  consented  to 
act,  and  did  act,  as  the  agent  of  the  defend- 
ants Finch,  Van  Slyke,  Young  ft  Co.,  and 
Interveners,  with  tbe  express  consent  of  At- 
kinson, the  m<H>tgagee  In  the  first  (Atkinson) 
mortgage.  Harrison  vwlfled  tbe  affidavit  of 
good  faith  as  the  agent  of  the  mortgagees 
named  in  tbe  mortgages,  and  we  think,  un- 
der the  evidence,  held  possession  as  much 
for  their  benefit  as  for  Atkinson.  It  is  tent 
tbat  the  affidavits  to  these  mortgages  given 
to  defendants  and  Interveners  were  defect- 
ive; but  the  mortgagee,  under  section  1538 
of  the  fifth  division  of  tbe  General  Laws 
(Code  18S7,  p.  1068).  were  none  the  less  valid 
between  the  parties  to  them,  while,  as 
against  third  parties,  delivery  of  possession 
and  taking  actual  possession  under  the  mort- 
gages before  the  acquisition  of  rights  by 
such  third  parties  cnred  the  Invalidity  of  the 
Instruments  arising  from  their  insufficient 
verification.  Jones.  Chat.  Mortg.  fi  178;  Chap- 
man T.  Sargent  (Colo.  App.)  40  Pac  8tt; 
Cobbey,  Chat  Mortg.  {  4SS.  Tbls  doctrine 
is  well  sustained  hf  antboritlesi  and  is  tbui 
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stated  In  Petrlug  t.  Cbrisler.  00  Mo.  AM,  8 
B.  W.  40G:  "Where  the  mortKaCM,  In  food 
faith,  takes  actual  poneeslon  of  the  goods 
prior  to  the  ierj  of  the  attachment,  for 
the  purpose  of  securing  the  payment  of  his 
debt,  and  contlnnes  to  hold  the  actual  pos- 
session up  to  the  time  of  the  levy,  be  will 
be  protected,  and  will,  In  that  eTont,  bold 
the  goods  as  against  the  subsequent  attach- 
ing cnSttm;  and  that,  vnAa  this  state  of 
facts.  It  Is  Inunateidal  that  the  mortgage  con- 
tains stipulations  which  render  It  void,  ex- 
c^t  as  between  the  parttes."  In  Leopold  r. 
SUTerman,  7  Mont  266, 16  Pac.  584,  a  chattel 
mortgage  was  laiA  Told  as  to  tlilrd  penons 
because  of  the  omlsakm  In  the  mort^«e  and 
the  affldavlt  thereto  to  show  the  Interest  of 
a  certain  firm  In  an  Indebtedness  to  secure 
which  the  mortgage  was  given.  But  the 
court  said  that:  the  mortgagees  were 
really  in  undisputed  possession  of  the  goods 
morteaged,  no  affidarlt  would  be  necessary 
at  all.  and  tbe  detects  so  apparent  in  the 
alBdaTlt  would  become  fmmaterioL"  fnUs 
nndlq>uted  actual  possession  of  Harrison 
was,  thertfore,  until  July  Slat,  at  leaat,  the 
Joint  and  valid  possessUm  of  oU  the  mort* 
gogees  (other  than  plaintUI),  Including  the 
possession  of  defondants  Flneh,  Van  Slyke, 
Young  A  Co.,  who  bdd  the  first  mortgage 
after  the  undisputed  one  to  Atkinson. 

But  right  hne  another  mortgage  la  to  be 
considered  with  its  attendant  facts.  Directly 
after  the  mwtgaga  to  Interreners  hod  been 
given,  and  while  Harrison  was  In  possession, 
as  above  stated,  to  wH,  July  12, 1883,  tbe  fall- 
ing debtors  gave  stlD  another  mwtgage,  to  the 
plaintiff  in  this  salt  This  mortgage  Inchided 
the  same  property  which  bad  heretofore  been 
mortgaged,  namely,  tbe  stodc  of  goods  and 
book  account^  etc.,  ot  Burchard  ft  Plene,  and 
certain  other  pnverty,  which,  at  the  time  of 
the  execution  of  the  mortgage  by  tbe  mortga- 
gors was  described  as  follows:  "The  freight- 
ing outfit  of  Burchard,  Fowlw  ft  Plerse.  con- 
sisting of  Slkte^  head  of  horses,  all  freight 
wagons  and  harness,  being  same  property  de- 
scribed In  mortgage  givm  to  First  National 
Bank  ot  Nelhart  Montana,  and  bearing  same 
description,  nils  mortgage  subject  to  mort- 
gage of  First  National  Bank  aforesaid  for 
$1,500,  kept  In  Nelhart.  and  on  road  freights 
log;  more  particularly  described  as  MHowb." 
The  mortgage  aothorixed  tbe  mortgagees,  or 
tbeir  attorney,  to  remain  in  possession  of  the 
property  mortgaged,  and  also  contained  the 
following  clause:  "TUb  mortgage  Is  given  sub- 
ject to  the  following  mortgages  in  case  said 
mortgages,  or  any  of  them,  are  duly  executed, 
dated,  and  recorded  prior  to  the  date,  execu- 
tion, and  recording  hereof,  to  wit:  F.  B.  At^ 
klnson,  $4,100;  Finch,  Van  Slyko.  Toung  ft 
Co.,  $1,917;  Lindeke,  Warner  ft  Scburmeler, 
C154.14;  Foot,  Schnlto  ft  Co..  $485;  McKlb- 
bltt  ft  Co.,  $412.41;  Brown  Bros.,  $1,684.60." 
It  appears  that  when  this  mortgage  was  exe- 
cuted and  Vtflfled  by  the  mortgagois,  not  hav- 
ing at  hand  a  more  detailed  description  of 


tbe  ^'Mghtlng  outfit"  the  attomflv  oC  tba 
mortgagees  was  given  authority  by  tbe  mort- 
gagors to  ctmalder  the  mortg^e  absolute  at 
bis  (qptlon,  and  to  consult  h  mortage  on  re(^ 
<ad  at  the  county  seat,  some  40  miles  away, 
tor  tbe  purpose  of  securing  a  further  descrip- 
tion of  said  outfit  and,  when  so  secured,  to 
add  to  the  Ascription  already  given  the  nunn 
spec^  deslgnatlou  of  such  fr^htlng  outfit 
The  next  day  tbe  attorney  for  the  mortgagees 
attached  to  Uxb  mortgage  an  ampllfled  descrip- 
tion of  the  wagons  and  animals  ctmstltntlng 
said  outfit,  and  thereafter,  irithout  the  pres- 
ence of  the  mortgagors,  the  attwney  verified 
the  afildavlt  of  good  fftith  In  behalf  of  hla  cU- 
ents,  and  then  filed  the  Instrument  with  the 
county  deiiu  We  shall  treat  this  mortgage 
as  valid,  disregarding  the  app^lants'  conten- 
tion that  tbe  deacriptkm  of  the  freighting  out- 
fit which  defendants*  counsel  added  to  tbe  de- 
scription already  In  Ibe  mortgage  ''constttut- 
ed  a  material  clonge  in  tbe  Instrumoit  after 
execution,  acknowledgment  verification,  and 
ddivwy,  and  thus  rendered  It  void  and  of  no 
effect."  The  mortgage  contained  a  sufficient 
description  of  tbe  freighting  <Hitflt  before  the 
more  specific  description  was  added.  There 
was  a  complete  means  of  Identifying  the  prop- 
er^ by  referoice  to  it  snd  such  Inquiries  as 
the  Instrument  itsdf  suggested.  The  pnq>er^ 
ty  was  described  as  "the  freighting  outfit  of 
Burchard.  Fowler  ft  Plerse,  consisting  of  six- 
teen head  ct  hones,  all  freight  wagons  and 
harness,  being  same  property  described  In 
mortgage  given  to  Elrst  National  Bank 
Nelhart  Mmtana.  and  bearing  same  deBcri[>- 
tk».  This  mortage  subject  to  tbe  mortgage 
of  First  National  Bank  aforesaid  for  $1,500, 
kept  In  Nelhart,  and  on  road  freighting,  more 
particularly  described  as  fcdlows."  This  was 
sufficient  not  only  between  tbe  parties,  but 
as  to  others  who  had  In  good  faith  acquired 
rights  against  tbe  property.  Jones,  Chat 
Mortg.  f  S3  et  seq.  But  assuming  tbe  law 
did  demand  a  more  elaborate  description  of 
the  propoly,  it  would  seem,  under  the  cir- 
cumstances of  the  case,  that  tbe  mortgage  was 
still  not  void  as  to  defendants.  The  agree- 
ment between  tbe  parties  was  that  the  mort- 
gsgees'  attorney  could  consult  the  bank  mort- 
gage, and  then  insert  tbe  description  which  he 
did  insert;  and,  furthermore,  that  the  mort- 
gage should  be  considered  absolute  at  tbe  op- 
tion of  the  mortgagees*  counsel.  No  rights 
intervened  between  the  time  that  plalntlft  re- 
ceived the  mortage  at  Nelhart  and  added  the 
description  and  verified  and  filed  the  mort- 
gage at  White  Sulphur  Springs.  The  added 
description  was  not  the  tncluslou  of  property 
not  already  Included,  nor  was  it  an  alteration 
of  the  contract  between  tbe  parties,  nor  was 
it  a  fraud  In  fact  It  amounted  to  the  ^b- 
orated  expres^don  of  tbe  already  expressed  In- 
tent of  the  parties,  expressly  made  In  con- 
formity with  their  positive  authoriaation,  and 
before  the  Instrument  was  finally  delivered. 
Under  these  circumstances  the  mortgage 
should  not  be  regarded  as  v<M.  Flsberdlck 
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r.  HBtton  (Neb.)  62  N.  W.  488.  Vpom  anotter 
fionnd.  It  would  seem,  this  meitpmiR  iwMt  be 
beU  vaHd  aa  afEalnat  ttac  detaidauta.  If  wc 
BttU  asBume  It  was  defeet)T»)jr  ext-cuted.  we 
nenrtbeleMi  Ond  a  poonwlm  to  ptalDdff 
der  It  before  defendantB  made  tbelr  tevy  of 
Btt8chm«it  ThiB  proposition  baa  beretofon 
been  dtscuMed,  and  need  not  be  dwelt  upon. 
The  fact  of  posaesskMi  by  the  nuntgageeB  be> 
fore  the  attachment  of  defendants  waa  leTled 
dlstlnfrulahea  the  case  from  Usrcmn  t.  Go1»^ 
man,  10  Moot  78,  'M  Pae.  701.  and  Mans- 
fBCturlng  Co.  T.  Johnimn,  9  Mont.  M2,  24  Pae. 
17,  ctted  by  the  appellant  defendanta.  App^ 
butB  make  a  point  of  the  fact  that  taJctng  pos- 
aesslon  waa  delayed  nniU  some  18  days  after 
the  ftltiig  of  the  mortmiKe;  bnt.  If  the  mort- 
gage waa  good  between  the  parties.  In  the  al> 
aence  ei  fraud  and  of  aqy  Intervening  rights 
accmlng  b^lore  poaaeaalon  was  taken*  why 
abould  It  be  held  void  on  thia  ground? 

We  therefbre  have  this  rAmmA  at  afBRlra: 
Up  to  July  Slat  Atktaiaoa.  Finch,  Van  SlyUe, 
Young  A  Co.,  defendants,  and  ttie  Interren- 
era  were  all  In  actual,  valid  posBeaidon  of  the 
property,  with  Harrison  as  their  agent  Har- 
rlaon  stood  in  a  capacity  not  unlike  that  of 
an  assignee  of  an  Insolvent  debtor  with  pre- 
ferred creditors  ander  an  aaatgnment  The 
mortgagora  were  net  tn  possession,  and  his 
duty  was  to  watch  the  property,  and  duly 
apply  it  to  the  payment  of  the  debts  due  by 
Bnrcbard  ft  Plerac  In  the  order  of  the  inort- 
gage  Uens  filed,  and  pay  over  the  surplus.  If 
any,  to  the  mortgagors.  Now,  while  be  waa 
so  executing  bis  traat,  and  still  held  posses- 
Blon.  the  Bikortgagors  executed  the  mortgage 
to  the  trust  company,  Thia  brings  us  to 
eonrider  another  point  In  this  last-mentioned 
mortgage,  with  Its  effect  upon  the  variooa 
phases  of  the  case.  It  was  given  subject 
t»  Atkinson's,  defendants',  and  Interveners' 
mortgagee  "In  case  said  mortgagps.  or  any  of 
them,  are  daly  executed,  dated,  and  recorded 
prior  to  the  date,  execution,  and  recording 
hereof,"  etc.  Testimony  was  beard  as  to 
exactly  what  was  meant  by  the  words,  "said 
mortgages,  or  any  of  them,  are  duly  execut- 
ed," etc.,  and  tt  clearly  appeared  that  the 
mortgagees  In  the  mortgage  simply  wished  to 
reserve  to  themselvea  all  right  to  assail  the 
valMity  of  each  and  every  of  said  prior  mort- 
gHges,  and  to  be  bound  only  by  such  of  them 
as  might  be  valid  and  prior  to  Its  own.  Plain- 
tiff was  fighting  for  priority,  that  Is  all.  But 
It  should  not  be  allowed  In  this  Instance  to 
avail  Itself  of  the  Insutftcteut  verification  of 
the  prior  mortgage  described  tn  its  own 
mortgage,  because,  as  said  before,  even 
though  there  were  defective  verifications  of 
such  mortgages,  yet  the  mortgagees  were  In 
actual  and  undisputed  possesBlou  of  the  mort- 
gaged property  by  Harrison,  their  agent,  be- 
fore and  at  the  time  plaintiff's  mortgage  was 
executed,  and  for  the  further  reason  that 
plalotlfTs  attorney  was  on  the  ground  the 
day  that  Harrison  took  possession  for  the 
morcgaaees  with  Atkinson's  exj/teaa  conawnt 


and  bad  fnll  mittee  of  ancb  actnal  possessloa 
Mon  be  secured  the  mortgage  to  tfato  plalit- 
tur.  The  testimony  of  Berry,  coonari  for 
plaintiff.  Is  that  Bnrehard  ft  Flerae  had  jdven 
all  these  prior  mortgagee^  and  It  was  be- 
canae  of  the  amount  of  these  Una  and  th^ 
pnwlble  validity  that  be  pressed  for  the  addi- 
tional seeivity  of  the  freighting  teams,  etc 
Under  the  facta,  therefore,  we  do  not  think 
plaintiff  la  in  any  position  to  tiie  eonrt  to 
Ignore  the  poaaeaslon  by  the  otber  mortgagees 
of  the  stock  of  goods  atid  otber  property  in- 
dnded  in  their  mortgages,  and  to  adjudge 
their  mortgage  liens  Inferior  to  Its  mortgage; 
Just-  what  lien  vpon  the  frel^tlng  outfit 
plntntur  had  Is  Immaterial  In  the  case,  be- 
cause thoae  diattela  never  wen  In  plalnttfTe 
poaaeaslon.  nor  were  they  levied  apon  by  ibt 
aheriff.  We  find,  therefore,  Uiat  on  July  Slat 
the  mortgages  stood  In  these  portions:  First, 
Atklmoo's;  next  defendanta  Van  Slylie  ft 
Co.'8;  then  the  several  Interveners'  In  their  re- 
spective orders;  and,  finally,  the  ptalntlfTa 
On  that  day  the  plalnttft.  by  Its  counsel,  Hr. 
Berry,  purchased  the  Atkinson  mortgage,  then 
went  up  to  Nelbart,  and  placed  one  Bee(A  In 
charge.  Berry  delivered  an  order  to  Harri- 
aoB.  signed  by  Atkinson,  first  mortgagee,  di- 
recting him  to  turn  over  possesslOQ  to  Berry. 
Berry  only  claimed  to  act  for  the  plaintiff  on- 
der  its  own  and  the  Atkinson  mortgages. 
Harrison,  forgetting  apparently  that  he  was 
the  axent  of  other  mortgagees,  and  In  poa- 
arsslon  for  them  aa  well  aa  for  Atkinson,  de- 
livered possession  to  Beech,  an  employA  of 
Berry,  who  remained  In  sole  charge  until  Au- 
gust 7th.  It  becomes  Important  therefore,  to 
ascertain  exactly  what  Beech's  relation  was 
towards  the  defendants  Ftuch,  Tan  Slyke, 
Young  &  Co.  and  the  Interveners.  If  Hai^ 
rison  had  refused  to  surrender  Ae  possession 
be  held  under  all  the  mortgages  except  At- 
kinson's, the  case  wodd  be  less  comi^ated; 
but  evidently  he  acted  entirety  under  Atkin- 
son's Inetrnctlooa,  and  walked  out  Bnt  At- 
kinson had  no  authority  to  order  Harrison  to 
surrender  any  possession  to  plaintiff,  except 
such  as  he  held  tracer  his  own  mortgage.  He 
bad  theretofore  consented  to  and  acquiesced 
In  the  joint  possession  of  the  property  by 
Harrison  as  the  agent  of  the  subsequent  mort- 
gagees  as  well  as  for  himself,  and,  so  long  as 
such  mortgagees  made  no  attempt  to  disturb 
bis  rights,  his  possession  and  theirs  was  Joint- 
ly maintained  by  their  one  agent.  Atkinson 
eonlrt  not,  by  hte  sole  order,  divest  other  mort- 
gngees  of  their  possession,  for,  beyond  look- 
ing after  his  own  Interests,  he  bad  nothing  to 
do  with  tbelr  mortgages,  except  by  vray  of 
recognition  of  HarrlBon  as  tbelr  agent  In  pos- 
session with  him.  Therefore  Harrison  sbonld 
not  have  yielded  to  Beech  any  possession  oth- 
er than  such  as  he  held  for  Atkinson.  But, 
as  be  did  give  up  to  Beech,  the  question  Is, 
ought  bis  principals,  the  mortgagees  other 
than  Atkinson,  to  lose  tbi'ir  priorities  of  lien, 
or  abould  Beech  be  regarded  aa  holding  pos- 
session for  such  other  mortgagees  as  well  at 
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for  Atkinson  ancl  this  plaintiff?  We  must  re- 
member ibRt  Berry  well  knew  of  all  tbeae 
prior  mortiraeeB,  and  of  the  Joint  possession  of 
all  the  raortfjngees  nnder  tbem,  which,  aa 
heretofore  said,  made  the  Instruments  valid. 
Therefore,  when  Berry  purchased  the  Atkin- 
son mortise  for  plaintiff,  and  plaintiff  went 
Into  possession  nnder  It  by  sabstltuting 
Beech  for  Harrison,  Beech  sbould  be  reprard- 
ed  not  alone  as  a  mortf?aKee  taking  the  same 
possession  Atkinson  bad  nnder  the  mortKApre, 
but  a«  assnmlnff  that  possession  for  Atkin- 
son's asslmee  recoguteln^  those  snbeeqnent 
mortmtcees  for  whom  Harrison  with  Atkin- 
son's consent  airreed  to  act,  and  In  whose 
rlfibt  of  possession  Atkinson  acqalesced  so 
long  am  their  rfgiits  were  subordinate  to  bis 
own.  It  would  be  most  Inequitable  to  bold 
that,  because  Harrison  yielded  to  Beech  In 
the  manner  he  did,  this  plaintiff  bad  a  pos- 
session BUffldently  good  under  Atkinson's 
mortgage  to  make  that  a  Talld  first  Hen 
against  the  world,  yet  that  Harrison's  sur- 
render subordinated  the  Intereveners"  mort- 
gages to  plaintlfTB.  Tbe  plaintiff  having  tak- 
en  Its  last  mortgage  as  well  as  the  Atkinson 
mortgage  with  fall  knowledge  of  the  inter- 
Teners'  and  defendants'  actual  possession  and 
claims,  cannot  ask  to  be  made  first  lien  hold- 
er, thus  atflrming  the  possession  of  Harrison 
<recagntBed  to  be  as  well  for  others  as  for  At- 
kinson), yet  disaffirming  that  possession  as 
for  otlier  mortgagees,  in  order  to  have  Its  last 
Men  precede  otbers  superior  to  Its  own.  The 
correct,  and  plainly  tbe  equitable,  view  of  the 
oase  la  that,  Inasmtich  as  plaintiff .  knew  of 
the  possession  nnder  the  preceding  mortgages, 
wblcb  were  valid  and  subsisting  liens  wben 
Berry  took  possession,  tbe  priority  of  those 
Hens  over  plaintiff's  mortgage  must  be  bus- 
talncA,  ud  that.  AtklnsoDis  consent  that  Har- 
rison abould  remain  In  possession  for  inter- 
veners and  defendants  never  having  been 
withdrawn,  Harrison's  substitute,  Beech, 
abould  be  treated  as  having  beld  for  plaintiff 
by  virtue  of  Atkinson's  priority  under  tbe 
first  mortgage,  but  that  he  held  under  the  last 
mortgage  tm  in  snbordlnatloo  to  the  several 
other  mortgages  under  which  Harrison  held, 
and  which  were  recited  aa  sabMsttng  mort- 
gages In  the  plalntlfTs  mortgage. 

We  DOW  advance  to  August  7th,  upcm  which 
day  Iilnch,  Van  i^lyke  &  Co.,  defendants,  sued 
Burchard  &  Plerse  on  their  debt,  and  attadied 
the  whole  stock  of  goods  wblcb  bsd  been  mort- 
gagpd  to  them  by  Burclmrd  &  Pi»«e.  Before 
pronirlng  the  writ  of  attachment,  they  caused 
tbe  IxilflQc^  due  on  the  Atkinson  mortgage  to 
be  deposited  iiitb  tbe  county  treasurer  to  tbe 
order  of  tlie  mortgagee.  Finch,  Van  Slyke  & 
Co.  pruciired  a  Judgment  agalust  Burcbard  & 
Pterse  for  the  amount  of  their  mortgage,  $1,- 
91T.10.  I'nder  execution  ibey  sold  the  ntoA 
tot  95,872.75.  After  this  present  action  was 
Instituted,  plaintiff  accepted  the  f3,100  deposit- 
ed as  balance  due  on  the  Atkinson  mortgage. 
It  la  ront(>nded  that  the  levy  was  void,  because 
tbe  deposit  waa  not  made  beft»e  tbe  pn^ert^ 


was  taken,  as  would  sean  to  be  required  by 
section  1546,  p.  1071,  Comp.  St  1887.  This 
question,  however,  becomes  Immatetlal,  Inas- 
much as  Flndh,  Van  Slyke  &  Co.  had  no  right 
to  attadi  until  they  had  exhausted  their  rem- 
edy by  foreclostnre  sale  under  thebr  mortgage 
Men.  This  has  been  decided  In  tbe  case  of 
Largey  v.  Chapman  (Mont)  46  Pac.  808.  But, 
the  levy  being  void,  should  tbe  defendants  be 
deprived  of  their  mortgage  Hen?  We  think  not 
TbCTe  was  no  valid  lien  acquired  by  the  attach- 
ment. There  could  not  be,  if  the  mortgage  lien 
was  valid  and  subsisting.  That  tbelr  mort- 
gage was  valid  has  been  heretofore  decided. 
Therefore,  as  mortgagees,  they  were  obliged  to 
exhaust  their  mortgage  security  before  attach- 
ment and  th^  did  not  waive  their  claims  under 
tbe  mortgage  in  order  to  attach,  unless  estopped 
by  facts  and  conditions  not  ap];>earliig  In  this 
case.  Tbe  d^endants,  therefore,  have  a  right 
to  enforce  their  Uen  as  the  first  of  the  mort- 
gages gtvoi  anbeequoit  to  the  Atkinson  mort- 
gage. 

Finally,  we  inquire  whether  defendants  were 
trespassers.  Towards  plaintiff  tbey  were  not 
BO  far  as  the  Atkinson  mortgage  la  conc«ned, 
because,  when  tbe  plaintiff  acc^ed  the  de- 
posit of  $3,100  as  fully  liquidating  the  Atkinson 
mortgage,  it  waived  that  question.  But  as 
against  these  Interveners'  rights  and  as  against 
the  plaintiff's  Uen  under  Its  laat  mortgage,  de- 
fondants  stand  Ib  a  different  light.  The  pos- 
session of  Beech  being  a  possession  which 
should  avail  all  the  Interveners  as  well  as  the 
other  mortgagees,  when  defendants,  Indodlng 
the  defendant  sheriff,  levied  their  attachment 
and  sold  tbe  property  under  execution,  they 
were  trespassers;  and,  notwithstanding  the 
fhct  that  Ftaicb,  Van  Slyke  t  Oo.  had  rights  as 
mortgagees,  tb^  and  the  sheriff  nevertheless 
became  liable  to  tbe  plaintiff  mortgagee  under 
Its  laat  mutgage  and  the  InterreDers'  tor  the 
value  of  the  property  ao  converted.  Jones, 
Chat  Uwtg.  I  448.  Tbe  district  court  we  are 
advised,  gave  plaintiff  Judgment  upon  the 
ground  that  the  interveners  never  bad  posses- 
ston,  hence  bad  no  rights.  Under  this  view  the 
questloo  ot  tbe  value  at  the  profmly  converted 
became  tmlmportaut  as  the  mortgagors  have 
made  no  complaint.  But  under  tbe  ruling  of 
this  court  the  value  is  mato-Ial;  therefore  tbe 
cause  must  be  sent  back  to  the  district  court 
for  retrial  of  that  queatlcn  alone,  and  for  Judg- 
ment thereafter. 

It  being  conceded  by  all  parties  that  the  plain- 
tiff is  entitled  to  the  amount  received  by  It  on 
payment  of  the  Atkinson  mortgage,  that  fea- 
ture of  the  case  may  be  disregarded,  and  plain- 
tiff should  be  allowed  to  retain  the  sum  It  re- 
ceived. The  single  point  to  be  retried  Is  the 
value  of  the  property  at  the  time  of  the  conver- 
slon.  When  this  Is  determined  by  the  court, 
the  Judgment  sbould  be  that  the  Hens  stand  In 
the  order  we  have  decided  tbey  maintain  to 
one  another,  namely,  first,  plaintiff  Atkinson's 
mortgage,  then  defendants  Finch,  Van  Slyke, 
Totmg  &  Co. 'a  mortgage,  then  the  tntervraers' 
mortgages  in  their  respectlTe  orders,  and  lastly 
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the  plaintiff  t7  Its  own  mortgage  lien.  It  should 
furtlwr  be  adjudged  tliat  defendants  hare  been 
guflt7  at  a  conversion,  and  that,  although 
the7  are  entitled  to  first  be  repaid  the  amount 
the7  iiave  paid  an  the  Atkinson  mortgage,  $3,- 
100,  and  to  the  amount  of  their  own  mortgage 
as  prior  to  Interreuers*  and  plaintiff  trust  com- 
pany's mortgages,  yet,  after  recdvlng  the 
amount  vt  their  said  mortgage,  to  wit,  91.820, 
tb^  are  liable  to  hitoreners  and  the  trust 
company  for  any  sum  In  excess  of  the  amount 
of  their  own  mortgage  to  the  extmt  of  the 
value  of  the  property  at  the  Ume  U  the  couYer- 
sion.  We  think  that  the  defendants  should 
pay  the  costs  of  this  appeal.  The  jodgmrat  is 
therefore  reversed,  and  the  case  remanded,  with 
directions  to  proceed  am  abora  stated.  Be- 
versed. 

PBMBBRION,  a  It  and  DB  WITT,  3^  cod- 
cuc 


BBNHAU  T.  LBMHI  MINING,  HHiUNG 

A  RBDUOTION  00. 
(Supreme  Court  nt  Htmtana.   Nov.  1%  1896.) 
Appul— EzoLDaioM  or  Bvioairoa— &bcobi>— 

PREBITMPnOV. 

Where  the  record  does  not  contain  the  evi- 
dence, and  appellanfB  ground  of  error  is  that 
the  court  refused  to  permit  lum  to  Introduce 
certain  evidence  claimed  to  be  in  rebuttal,  the 
preaumption  la  that  the  court's  action  was  cor- 
rect. 

Appeal  from  district  court,  Silver  Bow  coun- 
ty; J.  J.  McHatton,  Judge. 

Action  by  Alezander '  Benham  against  the 
Lembi  Mining,  Milling  A  Redaction  Company. 
From  a  Judgment  in  favor  of  defendant,  and 
from  an  order  denying  a  motion  tct  a  new 
trial,  plaintiff  appeals.  Affirmed. 

By  this  action,  plaintiff  seetcs  to  recover  of 
tbe  defendant  the  sum  of  $1,7S0,  claimed  to 
be  a  balance  due  plaintiff  for  his  services  as 
superintendent  of  the  mining  and  milling 
operations  of  tbe  defendant  In  Idaho  and 
Montana.  The  answer  admits  the  services, 
but  denies  the  value  thereof,  and  also  pleads 
a  counterclaim.  The  replication  denies  the 
eonnterclaim.  Tbe  case  was  tried  to  tbe 
court  with  a  Jury.  A  verdict  was  rendered 
for  tbe  defendant,  and  Judgment  entered 
thereon.  The  plaintiff  appeals  from  tbe  Judg- 
ment and  order  denying  a  new  trial. 

S.  De  Wolfe,  tat  appellant  John  W.  Cotter, 
for  respondent 

PBMBERTON,  O.  J.  The  respondent  «hk 
tenda  that  this  court  cannot  consider  the  ap- 
peal  in  this  caae,  for  tbe  reason  that  the  rec> 
wd  nowhere  contains  any  spedflcation  of  er- 
rors. Plaintiff's  notice  of  intention  to  move 
for  a  new  trial  la  based  "on  the  ground  of  er- 
rora  in  law  occurring  at  tbe  trial,  and  ex- 
cepted to  by  tlie  plalntUt."  An  inspection  of 
tbe  record  dtscloses  that  this  la  the  only  at- 
tempt at  any  spedflcation  of  errwa.  The  rec- 


ord contains  nowhere  any  other  pretense  of 
a  specification  of  errors.  We  are  th<u«fwe  at 
a  loss  to  determine  from  an  inspection  ot  the 
record  what  errors  were  assigned  and  apee- 
Ifled  as  grounds  for  a  new  trial  In  tlie  court 
below,  if.  In  fact,  any  errors  wen  fiaBljwtil. 

The  principal  ground  of  error  eontoided 
for  In  appellant's  bri^  Is  that  the  court  re- 
fused to  permit  tbe  plaintiff  to  Introdnoe  cer- 
tain evidence,  claimed  to  be  rebuttal;  bat  the 
respondent  says  In  his  brief  that  the  idaln- 
tlff.  In  opening  the  case,  and  In  Introducing 
his  testimony  In  chief,  went  thoroughly  into 
the  case,  Including  the  plaintiff's  evidence  »^ 
cause  of  action,  as  well  as  all  matters  of  the 
defense  set  up  In  the  answer,  and  that  tbe 
evidence  which  plaintiff  songM  to  introduce 
under  tbe  claim  of  rebuttal  waa  snbstu- 
tlally  the  same  evidence  which  tbe  plaintiff 
had  introduced  In  his  evidence  in  chief.  But, 
however  this  may  the  record  does  not 
contain  the  evidence  In  chl^  introduced  Itj 
the  plaint^  not  tbe  erldraice  Introdoced  by 
tbe  defendant,  which  plaintiff  (rffered  to  re- 
but and  which  he  canplalnB  that  tiie  court 
would  not  permit  bin  to  do.  Under  these  cUv 
cumstances,  If  there  were  In  tbe  record  anf- 
ficlent  speclflcatlons  of  errors  to  enable  us  to 
consider  the  case,  still  we  could  not  deter- 
mine whether  the  evidence  aooght  to  be  In- 
troduced, and  which  waa  esslikled  by  the 
court  waa  rebuttal  or  not  Under  these  eoo- 
dltions,  and  In  view  of  the  Insoffldent  record 
In  the  cas^  the  presumption  Is  ttiat  tbe  ac- 
tion of  the  court  In  the  matters  conqilalned 
of  was  correct  We  are  thoeftire  of  opin- 
ion that  the  Judgment  and  order  a^vpealed 
from  should  be  affirmed,  and  it  Is  so  ordered. 
Affirmed. 

HUNT,  J„  eoncun.  DH  WITT,  J^  not  si- 
ting. 


GOLDSMITH  v.  BOARD  OF  SUP'BS  OF 
CITY  AND  COUNTY  OF  SAN  FRAN- 
CISCO.   (S.  F.  No.  889.) 
(Sepreme  Court  of  Oaiifomla.  Nov.  20,  ISM.) 
OiTT  or  Sax  Fr&hoisco  — IxDSBTiDvass— Pat- 

MBXT  WhSN  Fo]rD  EZHADSTBD. 

Where  the  fond  ont  of  which  a  d&lm 
against  a  city  can  be  paid  is  ezhaosted,  and  the 
holder  obtains  Judgment  oo  the  claim,  be  can- 
not have  a  writ  of  mandate  to  compel  the  board 
of  aupervisora  to  allow,  and  (xder  paid,  tbe  Jodg- 
ment  Lewis  v.  Widber.  33  Pac.  1128,  80  CaL 
412,  distlDguiehed.  Pacific  Undertafcera  v. 
Widber  (Cal.)  46  Pac.  278,  followed. 

Department  2.  Appeal  from  superior  court, 
city  and  county  of  San  Frandaco;  J.  IC  Sear 
well.  Judge. 

Application  by  Max  Q<ddBmltli  for  a  writ 
ot  mandate  to  compel  tbe  board  of  anper- 
visors  of  the  dty  and  county  of  San  Fran- 
dsco  to  allow,  and  iwder  p^d,  a  Judgment 
obtained  against  the  city  by  plaintiff.  From 
a  Judgment  denying  the  wilt,  tbe  i^pUcaat 
appeals.  Affirmed. 
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Mullany,  Grant  ft  dublng,  for  ai^Dant 
H.  T.  Crenrdl,  for  raapondentw. 

HENSHAW,  J.  This  1b  an  application  for 
a  wrtt  of  mandate  to  compel  the  board  of 
BuperTlsors  of  the  city  and  county  of  San 
Francisco  to  allow,  and  order  paid,  a  judg- 
ment agalDSt  the  city  obtained  by  plalntlCT. 
Plaintiff  had  contracted  with  the  city  to  fur- 
nish subsistence  and  supplies  for  the  prison- 
ers In  the  jails  of  the  municipality  for  the 
fiscal  year  1892-93,  pursuant  to  the  terms 
of  section  69  of  the  consolidation  act  The 
supplies  were  furnished  during  the  year. 
The  demands  of  the  plaintiff  for  the  last 
three  months  were  refused  payment  for  lack 
of  funds.  Plaintiff  entered  suit  and  obtain- 
ed Judgment,  and,  upon  the  refusal  of  the 
Buperrisors  to  order  the  Judgment  demand 
paid,  he  applied  for  this  writ  of  mandate. 
The  superrlsors,  for  answer,  showed  that  the 
general  fund  for  the  fiscal  year  1892-93  was 
totally  exhausted,  and  that  the  claim  of 
plaintiff,  transformed  into  a  judgment,  was 
payable  solely  out  of  this  fund.  The  reduc- 
tion of  the  original  claim  to  a  Judgment  did 
not  Increase  its  dignity  so  as  to  authorize 
plaintiff  to  demand  payment  of  it  from  any 
fund  not  subject  to  the  primary  demand. 
Smith  T.  Brodertck,  107  Cal.  614,  40  Pac. 
1033.  It  is  sought  to  distinguish  this  claim 
from  the  many  which  this  court  has  been 
called  upon  to  discuss,  and  to  bring  it  with- 
in the  principle  of  Lewis  t.  Wldber.  99  Oal. 
412,  33  Pac.  112a  But,  to  the  contrary.  It 
is  in  all  essential  features  Identical  with 
that  considered  In  Pacific  Uudertakera  t. 
Wldber  (CaL)  45  Pac.  273.  The  reasoning 
there  set  forth  completely  covers  the  facts 
and  the  law  of  this  case,  and  leaves  little  to 
added,  'niat  bardBhips  result  from  an 
obserrance  of  the  law  may  be  deplored,  but 
this  fact  cannot  aflOTd  reaaon  for  BubTerting 
the  law,  or  frittering  It  away.  The  judg- 
ment is  affirmed. 

Wec<near:  McFABIiAliD,J.;TSMPI^,J. 


lYBRSBN  T,  SUPBBIOB  OOURT.    (8.  F. 
407.) 

(Bupreme  Oonrt  of  California.    N^v.  12,  1896.) 

AfPBAIiABLB  OSDBH— RsquiaiHO  DlSTalBDTBBa  TO 

DauTBa  Spboifio  Profbbtt  to 
ADHimsraATOB. 

An  order  of  the  inobate  court  requiring  dis- 
tributees to  deliver  to  an  administrator  specific 
property  !□  their  bands  under  a  decree  of  dis- 
iribution,  made  several  yean  after  such  decree, 
without  complaint  on  oath,  or  petition,  or  dta- 
tion  made  therefor  by  the  admiuistrator  or  any 
other  person,  is  not  a  special  order  made  after 
final  judgment,  and  is  therefore  not  i^ipealable. 

Department  2.  Writ  of  review  to  superior 
oourf,  city  and  connly  of  San  Fnndsco;  J.  V. 
Coffey.  Judge. 

v46P.no.10— 52 


AppUcatkm  by  Caroline  iTetsen  for  a  vilt  ot 
review  to  the  superior  court  to  vacate*  umol, 
and  set  aside  certain  orders  ot  such  court.  Or- 
ders  vacated,  annulled,  and  Bet  aaid& 

D.  I.  Mabon^,  for  petttioner.  J.  O.  UcKxe, 
for  respondent. 

HENSHAW,  J.  This  Is  an  application  tot 
a  wilt  of  review.  '  No  controversy  over  tiie 
facta  la  presented,  but  respondent  reeta  his  op- 
poeltlon  to  the  granttaig  of  the  writ  upon  de- 
muim  alone.  The  admitted  facts  arft  that  ad- 
ministration upon  the  estate  of  one  Cella  O. 
Sober,  deceased,  bad  duly  and  regularly  pro- 
ceeded until  a  decree  of  distribution  therein  bad 
been  made  aud  entered,  dlstributlnff  c«1a)n 
property  of  the  estate,  eomriatlng  of  diamond 
rings,  gold  watches,  diamond  aud  pearl  tnreaat- 
plns,  and  other  pieces  of  Jewelry,  to  the  belrs 
of  Cella  O.  Sobact  cae  ct  vbam  tbe  petitiomer 
herein.  The  administrator's  final  account  was 
settled,  and  the  decree  of  final  dlatilbutlrai  en- 
tered upon  August  26, 1891.  Upcm  January  27, 
1896,  tbe  court,  sitting  In  probate  ta  tbe  matter 
of  Baid  estate^  made  tbe  following  order:  'It 
is  hereby  (ndoed  that  Emile  Sober,  CaroUiw 
iversen,  and  Miriam  Peturel  deliver  f(fftbwlth 
to  Adolph  Sober,  admlnistratcKr  of  tbe  estate  ot 
Cella  O.  Sober,  deceased,  any  and  all  property 
of  Bald  estate  In  tbe  possession  or  undw  the 
control  of  said  parties,  or  either  of  them,  and 
particularly  the  tcBiawing  property,  viz. :  [Here 
follow  the  Items  of  Jewelry  before  meatloned.]" 
PetltltHier  herein  came  Into  possession  of  tbe 
propoly  under  the  decree  of  distribution,  and 
holds  the  same  foe  the  bebs  and  Ibe  dber  dis- 
tributees named  In  tbe  decree  as  owners  tbm- 
of.  Tbe  ord«  above  quoted  was  made  without 
complaint  <m  oatii,  or  petition,  or  citation  mads 
therefM  by  tbe  admliUstxatar  or  any  otber  per- 
aon.  Petitioner  having  failed  to  comply  with 
this  order,  tbereafto-  tbe  court  Issued  Its  further 
order  that  the  petitioner  appear  and  show  cause, 
upon  a  date  tberdln  named,  why  she  ^ould  not 
be  punished  for  contempt  In  disobeying  the 
order  of  tbe  court,  and  not  deUverlng  said  prop- 
erty. 

The  only  ground  of  donurrer  caBIng  for  a  con- 
sideration Is  that  the  order  sought  to  be  re- 
viewed Is  a  special  order,  made  after  final  Judg- 
ment; that  petitioner  has  a  remedy  by  appeal; 
and  that,  therefore,  the  writ  of  review  will  not 
lie.  But,  to  show  the  untenablenees  of  this 
position,  It  Is  necessary  only  to  refer  to  the 
cases  of  In  re  Galahan's  Estate,  GO  CaL  232; 
In  re  Walkerly's  Estatp.  94  Cal.  352,  29  Pac 
719;  and  In  re  Smith's  Estate,  98  Cal.  636,  33 
Pac.  744.  No  attempt  is  made  to  uphold  tbe  va- 
lidity and  legality  of  the  proceeding.  It  la  claim- 
ed merely  that  petitioner  has  not  been  harassed 
by  them.  The  orders  under  review  are  clearly 
in  excess  of  the  jariBdlcthn  of  tbe  court.  Let 
the  orders  under  review  be  vacated,  annulled, 
and  set  aside. 

We  concur:  TSMPLB,  J.;M^ARLAND,  J. 
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PBOPLIS  ex  reL  TOTTNa  T.  BABCOCK. 

(S.  P.  4isy 

(Sopreme  Court  of  California.    Oct.  20,  18DA) 

AMD  COUNTT  or  SaV  riUL3R3t«OI»  —  BUTKMM- 
TBXItRNT  or  8CHOOL8— APP(>fMTH«SIT. 

Act  Hiircb  14,  1883.  entitlrd  "An  act  to  es- 
tabliah  a  uniform  synteni  of  countj  aod  town- 
■bip  BOTeruiumta,"  by  afctioD  25,  sobd.  21,  em- 
powvriog  boards  of  auperrinon  in  tlirir  respec- 
tive  i-ouiities  to  Gil  by  apiiuiBtoieGt  all  racanc-iea 
In  any  county  office,  r^f^rs  to  the  board  of  sa- 
pervisMV,  of  five  membern,  which  SPctioD  \fi  d^ 
dans  tavh  county  ihall  bave,  and  doea  noi  re- 

Seal  A<;t  Ai^ril  lU,  Ibofi  (Coosolidation  Aci)  { 
1,  authorizing  the  board  of  education  of  the 
cl^  and  county  of  San  Francimo  to  fill  by  ap- 
puintmeat  a  vacancy  in  the  ofiioe  of  auperia- 
tentlent  of  schoula  of  auch  corporation;  the  avi- 
perriiiura  conatitutiuK  the  board  of  12  which  the 
consolidation  act  proride*  thai]  be  elected  in  tbe 
city  and  couotr  •(  8u  Fnneiaco,  bring  »d- 
aicipaJ  officen. 

CommladoDen'  dedalon.  Depftmattt  2. 
pe«l  from  aoperlor  coort,  dtjr  mad  OMjnty  of  San 
PrandBca 

ActloD  br  the  people^  €■  tte  NlMlao  at 
CbarlM  a  fotiag.  aiaUaM  MaAim  Baboock. 
JudpiuHLt  ftr  d^imdaM,  Mi  plaiMB  ippealt. 
Affirmed. 

Att;.  G€n.  Fitzgerald.  H.  M.  Eatee,  0. 
does,  and  James  Alva  Watt,  for  app&haiL 
KodgCT  &  Faterson,  for  re^oodent 

SBARLS.  C.  Tbia  Is  an  appeal  from  a  Anal 
JudgiD^t  Id  fbTOT  of  defendant  apon  sustain- 
Inj:  a  demurrer  to  the  complaint  of  tbe  relator. 
Tbe  complaint  may  be  epitomized  thus:  (1)  An- 
drew J.  Moulder,  tbe  duly  elected,  qualified,  and 
acting  superintendent  (tf  Bchools  for  the  clt7 
and  county  of  San  Francisco,  died  on  the  14th 
day  of  October,  18^.  wh«*by  the  office  of  such 
Euperlntoident  of  schools  became  vacant.  (2) 
On  tbe  4tb  day  of  November,  lUOQ,  the  plaintiff, 
Charles  S.  Young,  was,  by  tbe  board  of  super- 
Tlaors  of  said  city  and  county  of  San  Fran- 
cisco, ai^lnted  superluteDdent  of  schools  In 
and  for  aaJd  city  and  county,  to  fill  the  vacancy 
caused  by  tbe  death  of  said  Moulder.  (3)  tjald 
Cliarl(«  8.  Young  thereu[>on  and  In  due  time 
qualltled,  took  and  Oled  his  oath  of  office,  filed 
his  bund  as  required  by  law,  etc,  as  sucb  su- 
perintendent. (4)  The  defendant,  Madison  Bab- 
codc.  claims  to  be  tbe  superintendent  of  schools 
In  and  fbr  said  city  and  comity,  and  since  No- 
vember 4,  1S!)5,  has  usurped  and  Intruded  him- 
self Into  said  office,  to  the  exclusion  of  said 
Charles  S.  Young,  who  on  the  2lBt  day  of  No- 
veauber,  180(5,  demandt-'d  'to  be  let  Into  posses- 
^n  of  said  office,  which  was  refused  by  de- 
fendant Babcock,  etc.  '  Plaintiff  demands  Judg- 
ment (1)  that  defendant,  Madison  Babcock,  la 
not  entitled  to  the  said  office,  and  that  he  be 
excluded  therefrom;  (2)  that  Charles  S.  Young 
Is  entitled  to  said  office,  and  that  be  be  admit- 
ted to  the  possession  and  enjoyment  thereof,  etc. 

The  single  question  presented  on  this  appeal 
Is  as  to  tbe  authority  of  tbe  board  of  suix^i^ 
visors  of  the  city  and  county  of  San  Fnincisco 
to  aiiimiut  a  superintendent  of  schools  of  said 
dty  and  county,  to  fill  the  vacancy  cauwd  by 

1  Rehearing  denied. 


the  fleatft  of  Andnnv  J.  UoM».   Tbe  act  of 

April  ]0,  1856.  usually  known  as  tbe  "CmlsoU- 
datlMi  Aci,"  provided  for  the  election  Id  the 
dty  and  county  o(  San  Fiandeco  <rf  a  board 
of  sopervtaora,  eomtottoir  of  12  aaembera;  of  a 
board  of  education,  oooststlng  of  12  members, 
and,  among  etber  t^cera,  of  a  mperintetideDi 
of  common  B(4hmIs.  By  the  tfalrty-4rst  sectioai 
of  the  act  It  was  provided,  "In  case  of  a  va- 
cancy In  tbe  office  of  superlBtendeat,  the  board 
of  edncatlon  may  assemble  and  appotnt  a  per- 
son to  ffil  the  vacancy  nctll  tbe  regular  dertkm 
next  following,'*  Section  9  of  tbe  act  authin^ 
laed  the  board  Of  supMTisors  of  tbe  dty  and 
county  to  fill  vacandea  which  mlgbt  occur  In  tbe 
elective  offices  o*  the  etty  and  eonniy,  where 
BD  other  provlritm  was  made  by  law  to  DU  tbe 
same.  Ilila  laat  inovMrai  bad  no  apidicatioD 
to  va<«n<ie8  la  tb»  «Bce  vf  superfnteBdem 
schools,  for  the  reason  that  other  pnvMon  wa 
made  tiierefor.  In  1868  an  act  waa  passed 
amending  the  law  fei  mferaiee  to  the  board  of 
education  at  the  elty  aad  comity  of  San  Pran- 
ctoco.  bcrt  retaining  the  piwvMon  for  flUlng  va- 
cancies In  tbe  office  of  aaperlnteitdeDt  by  tbe 
boanl  of  ednoatkiaL  Tbe  power  tbns  oonfenred 
tipon  tlK  boart  of  edmaUon  by  tbe  coBBoltda- 
tton  act  and  the  uaendmema  Uiwcto,  which 
constitute  tbe  dnrter  ot  the  dty  and  comity, 
Is  still  vested  in  that  body,  naleaa  vrreated  mm 
k  by  tbe  act  of  Mardi  14,  ls83,  eaitttled  "An  act 
to  establish  a  nniAoTm  system  oi  cewnly  and 
townslrip  ffuveraments'*  (St.  1883,  pi  28^,  oc 
by  tbe  aereml  county  govemmeBt  acta  alaoe 
paased.  Have  they  repealed  tbe  law  aa  it  ex- 
isted OBder  the  eenaolMatkHi  actT 

aectloB  1  of  artSde  11  of  tbe  conlftntlopn  at 
1879  provides  that  "tbe  several  cmatlea,  as 
tbcy  now  exist,  are  berets  recojrnteed  as  legal 
•ubdivtalona  of  this  state."  9ect1tn  4  of  tbe 
same  article  providea  that  "tbe  legiriatwe  shall 
ejXabttsh  a  eystrtn  of  county  govenmienta  wbidb 
itnll  be  natfonB  tbroogboot  tbe  atatcr;  and 
by  f)HMal  laws  ahall  provide,"  etc  Sertlott  5 
of  the  article  provides  that  'the  legMature,  by 
general  and  tmlfonn  laws,  shall  provide  for  tbe 
•lactioo  fir  aiHiDlDtmeat,  Itt  the  sevenl  cimnttes. 
of  boards  of  supervisors,  sherlfTs,  county  deib. 
district  attorneys,  and  such  other  connty.  town- 
ship, and  municipal  office  as  public  conven- 
laaee  may  require,  and  shall  prescribe  their  du- 
ties, and  fix  their  terua  of  office."  Section  S 
of  article  9  Is  as  follows:  "A  superlmendoit 
of  schools  for  each  county  itfiaH  be  elected  by 
the  qualified  electors  thereof  at  eacb  gtibts- 
natorlal  election;  provided,  ^at  the  legisla- 
ture may  autbortze  two  or  more  counties  to 
unite  and  elect  one  superintendent  for  the  coua- 
des  so  uniting."  TUs  section  ct  the  ctmstlta- 
tion,  as  will  be  observed,  makes  the  soperhi- 
tendent  of  schools  a  county  officer.  Under  tbe 
consolidation  act.  and  tbe  various  amendments 
thereto,  there  exisied.  aa  we  have  aeeo.  prior 
to  the  adoptltm  of  our  Codes,  In  the  dty^  and 
coimty  of  San  Francisco  a  superInteod«it  of 
schools.  Section  19  of  the  Political  Coi'e  re- 
tained In  tbrce  (1)  "all  acta  Incoipomtliig  or 
chartering  municipal  corporattona,  ani  acts 
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amending  or  Bapplemcntbur  meh  «rt>**;  (2) 
acta  couaoltdatlng  dtlea  and  ooontlea.  and  arte 
amending  or  supplCTwnttng  such  ndB."  The 
statute  of  March  14,  1833.  eatUIed  "An  act  to 
establish  a  uniform  system  of  county  and  town- 
ship gOTemments"  (St  1883,  p.  209),  enumer- 
ates In  aectfoa  57  the  offleen  of  counties,  among 
which  Is  "a  superintendent  of  srhools."  Subdi- 
Tiskm  21  of  section  25  of  the  same  act  provides 
that  the  boards  of  superrlsors  In  their  seventl 
counties  shall  have  power  *no  flU  tqr  appoint- 
ment all  vacancies  that  may  occur  in  any  office 
filled  b^  the  appointment  ef  the  board  of  aupur- 
Tiaors  and  electWe  county  or  township  offices, 
except  in  those  at  ^idge  of  the  anperlor  cotnt 
and  supervtoor.  The  appointee  to  taoU  office 
for  the  unexpired  teim." 

The  question  of  the  statua,  powers,  datlea, 
and  duration  of  the  terms  of  office,  of  tbe  ser- 
eral  officers  of  tbe  city  and  county  of  Ban 
Pranciaco  haa  recently,  and  in  tbe  case  of 
ELahn  t.  i^tro,  46  Pac  87,  been  conaldernl 
and  determined  by  this  court.  The  cooclu- 
alons  In  that  caae  reached  may  be  In  part 
aomraarlzed  tbns:  (1)  Ban  Francisco  la  boUi 
a  city  and  a  eonnty.  <2)  Bome  of  Its  officers 
are  city  officers,  and  otben  are  county  offlcera 
(3)  The  superrlBorB,  12  in  amaber,  authoris- 
ed by  the  coaaoHdatlon  act.  are  endowed  with 
municipal  functions  unknown  to  the  county 
gorenuuent  act.  and,  while  Identical  In  name 
with  the  body  authorized  by  the  latttr  art. 
are  yet  aeparate  and  dletlaet  from  the  sti- 
penrtaofs  or  board  of  aoperrlBOfs  of  ancb  latr 
ter  act  H)  Jnotlce  Tem[^,  who  filed  a  dia- 
•entlng  opinion  in  the  caae,  and  Qilef  Jn»- 
tlce  Beatty,  who  concurred  therein,  are  of 
opinion  that  all  the  oOlcera  of  the  dty  and 
coonty  at  San  Pranciaco  are  mnnldpol  of- 
fleen, and  that  none  of  tbem  are  fcoTeroed  as 
to  the  duration  «f  their  term  of  office  by  the 
county  goremmeBt  act  of  18U3.  It  will  thus 
be  perceived  that,  ao  far  aa  the  auperrlaors 
are  concerned,  tbe  members  of  tbe  court  are 
a  unit  In  the  opinion  that  they  are  municipal 
officers,  and  not  county  officers,  within  tbe 
purview  of  the  county  gorenmient  act  It 
must  follow  tint  the  snperriaoni  <^  the  dtT 
and  coanty  of  San  Frandaco  are  charter, 
and  not  lefrtdatlve,  officers.  Bee  In  re  Cai^ 
rlllo.  68  Cal.  3, 4  Pac;  665.  The  consolidation 
act  waa  not  repealpd  by  the  constitution  of 
18T9.  Section  1  of  tbe  schedule  thereto  (see- 
tioQ  1.  art.  22>:  Id  re  Stuart  BS  Cal.  749; 
Wood  T.  Board,  S8  Oal.  Sfil;  In  re  Oneirero. 
68  Cal.  68.  10  Pac.  2R1.  Oonsoildated  dty 
and  county  goTemments  are  subject  to  tbe 
control  of  general  laws-  Bx  parte  Keeney.  84 
CaL  804.  24  Pac.  S4:  Thomasou  t.  Asbworth. 
73  Cal.  73.  14  Pac.  615.  Tbe  question  lavolr- 
ed  here,  however,  does  not  relate  to  tbe  pow- 
er of  tbe  l^lslature  to  amend  the  consolida- 
tion act  by  providing  a  different  mode  of 
filling  vacondea  in  the  office  of  supralatend- 
ent  of  schools  from  that  designated  In  such 
consolidation  act  but  rather  to  that  oth«r 
questloa,  has  tlM  lefdslature  done  ao?  We 
think  this  qvestlon  moat  be  answered  In  tke 


negative.  Wlien  tbe  legMatnre,  by  aectlaa- 
K  of  the  comty  gorrernment  act  m  mmead- 
ed  Id  IMS,  established  tbe  general  permaDeat 
powers  of  the  board  of  supervleors,  *^der 
sncb  limitations  and  reatrlctlonB  as  are  pre- 
acrtbed  by  law,"  It  waa  dealing  with  boards  df 
supervisors  created  by  tbe  same  statute.  Sec- 
tion 13  Is  as  follows:  "Each  connty  must 
have  a  board  of  supervisors  con^tlng  of  fiv« 
members."  It  la  to  this  board  of  county  of- 
ficers, and  not  to  that  other  board  of  nm- 
otclpal  officers,  composed  of  12  members,  ex- 
isting In  San  Francisco  under  tbe  same- name, 
but-exercislDg  other  and  more  extended  fuoe- 
tlons,.tbat  we  may  suppose  the  power  Is  glV' 
en  by  subdivision  21  of  section  25  ef  the  ^me- 
act  "to  fill  by  appointment  all  vacanelea 
that  may  oecar  In  any  office  filled  by  the  ap- 
pointment of  the  board  of  supervisors,  and 
elective  county  or  township  offlem,  except 
in  those  of  Judge  of  the  superior  court  and 
supervisor,  the  appointee  to  hold  office  for 
the  unexpired  term."  The  law  does  not  favor 
the  repeal  of  statutes  by  In^iUcatkin,  and  it 
Is  only  by  means  of  implication  that  we  can 
reach  tbe  conclualon  that  It  waa  tbe  legisla- 
tive will  to  repeal  the  clause  In  the  con- 
solidation act  which  devolves  tbe  duty  of  fill- 
ing vacancies  in  the  office  of  aoparlntesideQt 
of  schoots  in  Ban  Francisco  ttpon  tbe  board 
of  education.  Tbe  county  government  act  of 
1883.  with  Its  several  ajuendmenta,  Is  a  gea- 
oral  law;  but  It  Is  not  a  general  law  relating 
to  municipal  corporations,  and  hence  cannot 
by  Implication  repeal  the  conaolldation  act  of 
the  dty  and  connty  of  San  KranciscD.  In  tbe 
general  county  gov^nment  act  tbe  leglelaturfr 
has  kept  steadily  In  view  those  entitles  knowa 
aa  "counties,"  and,  while  aotne  of  tbe  pro- 
Tlstons  of  the  act  relate  to  the  city  and  coun- 
ty of  San  FrancHico,  It  is  Id  Its  aspect  aa  a 
coimty  that  it  Is  dealt  with.  Tbe  duties  and 
compensation  of  Ita  offlcera  as  county  officers- 
are  legitimate  subjects  of  legislation  nnder* 
such  county  government  act  But  tbe  at- 
tempt to  apply  this  law  to  tbe  board  of  so* 
pervlBOTs  of  tbe  dty  and  county— to  a  mu- 
nicipal body  unknown  to  the  law,  except  aa 
found  in  tbe  consolidation  act—Is  to  wrest  It 
from  its  legitimate  object,  and  by  ludlTectkm 
to  amend  and  alter  that  act  by  taking  from 
the  board  of  education  a  power  vested  In  that 
board,  and  conferring  It  upoji  another  body 
created  and  existing  by  virtue  of  tbe  con- 
solidation act  viz.  the  board  of  supervisora- 
tn  and  fbr  tlie  city  and  connty.  To  repeat; 
such  an  Interpretation  leads  to  an  amend- 
ment of  the  charter  of  the  mTinlcipnIity.  not  by 
a  general  law  with  that  declared  object,  but 
by  a  law  passed  with  another  object  In  view, 
and  defining  the  powers  and  duties  of  boards- 
of  supervisorB  not  identical  In  their  origin,  Ir 
the  number  of  their  members.  In  the  dnratlob 
of  their  terms  of  office,  or  in  tbe  aouFL-e  ar 
extent  of  their  powers,  with  tbe  board  of  aa- 
perviaora  in  and  for  the  city  and  connty  of 
San  Francisco.  We  are  of  opinlwi  that  ttaa- 
pomr  to  fill  racandea,  glTan  tt»  boards  of  •» 
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{terrlsors  the  coanty  soremment  act,  ap- 
plies to  the  boards  of  BupMTiBora  In  and  for 
tba  Reveral  counties  of  the  state  other  than 
the  city  and  county  of  San  Francisco,  and 
that  as  to  the  latter  the  power  to  Oil  vacancies 
In  office  comes  from  the  consolidation  act, 
and  does  not  Include  vacancies  In  the  office 
of  superintendent  of  public  schools,  which  are 
to  be  filled  by  the  board  of  edncatlon.  It  fol- 
lows that  the  Judgment  appealed  from  should 
be  affirmed,  and  we  so  recommend. 

We  concur:   TANCLIEF,  a;  BBLCHiSB, 

a 

McPABLAND  and  HENSHAW,  JJ.'  For 
the  reasons  given  in  the  forcing  opinion, 
the  Judgment  appealed  from  is  affirmed. 

TBMPLBp  J.  I  ccmcnr  In  fhe  Jndgmeiit. 


RIDER  T.  RBaAN  et  al.    (No.  ie,01».>< 
'<8upreiM  Oourt  of  OaJlfomia.    Not.  S,  1896.) 
-GDHBTrrcTiONAL  Law  —  DDI  Froobbs  or  Law  — 

SaLI  or  HOMIBTBAD  BT  OHB  SpOOBI— 

Bona  Pidb  PosonASBRs. 

1.  Act  March  2S.  1874.  {  1  (St.  1878-74,  p. 
1f82j,  pro^des  that,  if  either  husband  or  wife 
shall  become  hopelessly  insane,  the  probate 
court,  on  application  of  the  aaue  spoaae,  may 
make  an  order  permitting  the  applicant  to  sell 
or  mortgage  the  nomesteaa.  Section  2  provides 
for  notice  by  publication  and  personal  service 
on  the  nearest  male  relative  of  the  iusane 
spouse  in  the  state,  or,  if  no  such  relative  re- 
«ide  in  the  state,  then  on  the  public  administra- 
tor. Section  4  declares  that,  if  the  court  makes 
the  order,  any  conveyance  shall  be  as  valid  ae  if 
the  property  was  the  absolute  property  of  the 
-person  maklDg  such  conveyance.  Hda  not  un- 
■GODstitittional  as  deriving  ih%  Insane  spouse  of 
Tested  rights  In  property  without  due  process 
of  law.  Henshaw,  Temple,  and  Harrison,  JJ., 
-dissenting. 

2.  Nor  is  such  act  objectionable  for  not  re- 
jquiring  the  applicant  to  give  security  for  prop- 
er application  of  the  proceeds  of  the  sale. 

8.  On  an  order  of  the  probate  court  made  on- 
der  an  act  enabling  a  husband  or  wife  to  sell 
or  Incumber  the  homestesd  in  case  the  other 
■pouse  becomes  hopelessly  insane.  M.  convejed 
to  her  brother  a  homestead  declared  on  communi- 
ty property,  for  a  nominal  consideration,  that 
was  never  paid.  The  grantee  mortgaged  the 
land  to  plaintiff  to  secure  a  loan,  part  of  which 
was  paid  to  M.,  who  reloaned  it  to  her  brother, 
"the  balance  being  applied  on  a  former  mortgage 
executed  by  M.  and  her  husband;  and  the 
brother  sulwequently  conreyed  the  premises,  in 
consideration  of  love  and  afFection,  to  M.,  sub- 
ject to  ijlaiotifTs  mortgHge.  Setd,  that  If  these 
-transactions  constituted  a  mortgage  by  M.  to 
■plaintiff,  through  the  agency  of  her  brother,  in- 
«tead  of  a  sale  to  the  latter,  and  was  pot,  there* 
fore,  authorized  by  the  order,  which  directed  a 
sale,  yet  plaintifrs  rights  were  not  affected, 
since  he  had  neither  actual  nor  constmctive  no- 
tice that  the  brother  was  not  the  absolute  own- 
er of  the  property. 

CommlsBlonerB'  decision.  In  bank.  Appeal 
ttom  supMior  oourt,  city  and  county  of  San 
Francisco;  J.  M.  SeaweU,  Judge. 

Action  by  Matthias  KIder  against  James  Re- 
gan and  others  to  foreclose  a  mortgage.  De- 
leudant  Edward  Kelly,  by  hla  guardian  ad  U- 

a  B^nr'ng  denied. 


tem,  alone  answered,  and  from  a  decree  of 
foredosuze,  and  fran  an  order  denying  his  iq» 
tion  fOT  a  new  trial,  appeals.  Affirmed. 

Stafford  &  Stafford,  for  appellant  Reddy, 
Oampbell  &  Metson,  for  respondent 

VANOLIEP,  a  Action  to  foredose  a  uKHt- 
gage  executed  by  defendant  Regan  to  aecure 
payment  of  his  promlsscay  note,  made  payable 
to  plaintiff  or  order,  for  the  sum  of  f 1,500,  wldi 
Interest  thereon  at  the  rate  of  8  per  cent  per 
annum.  The  defendants  Edward  and  Maiy 
Kelly  are  husband  «nd  wife,  and  were  made 
parties  defendant  on  the  ground  that  they 
claimed  some  Interest  In  or  lien  upon  the  mort- 
gaged premises,  which  consist  <tf  a  lot  of  land 
So  by  80  feet,  with  appurtenances,  situated  in 
the  dty  of  San  Fianclsco.  Edward  KeQy  alone, 
by  his  guardian  ad  litem  (be  being  Insane)  an- 
swered plaiutHTs  cnnplalnt,  denying  that  de- 
fendant Regan  eTw  owned  or  bad  any  autboritr 
to  mortgage  the  lot,  and  alleging  that  at  the 
time  the  mortgage  was  executed,  be  (Eelly) 
was,  end  ever  since  had  been,  sole  owner  erf 
ttie  mortgaged  premises.  He  also  filed  a  cross 
coosplaint,  the  substance  of  which  Is  that  in 
October,  1S77,  while  he  and  defendant  Mary  C 
Kelly  were  husband  and  wife,  he  purdiased  the 
mortgaged  lot  with  money  earned  by  him  dur- 
ing the  marriage,  and  that  It  thereby  became 
cmnmunlly  property  of  himself  end  wife;  that 
in  June,  ISSO,  while  he,  with  hia  wife  and 
family,  were  residing  on  said  lot  she.  In  due 
form,  made  and  recorded  a  declaration  of  hcMue- 
stead  thereon,  which  was  never  abandoned: 
that  In  August  1884,  be,  after  doe  examlnatwo 
before  the  superior  court  was  found  to  be  In- 
sane, and  by  order  of  said  court  was  ocnumit- 
ted  to  the  Insane  asylum  at  Napa,  Cal.,  and  Is 
now,  and  ever  since  has  been,  confined  In  saU 
asylum,  and  during  all  that  time  has  been,  and 
Is  now,  hopelessly  Insane,  and  incompetent  to 
transact  any  business.  These  facta  alleged  in 
the  cross  complaint  were  found  by  the  court  lo 
be  true,  and  are  not  questioned.  The  following 
Bddltlmial  facts  appear  by  the  record,  and  ar? 
undisputed:  In  October.  1883,  while  defesidant 
Edward  Kelly  was  sane,  he  and  hfa  wife  exe- 
cuted a  mor^ge  on  said  homestead  lot  to  se- 
cure their  promlBsory  note  ft>r  $600,  payaUe  to 
the  Goman  Savings  A  Loan  Sodety  one  year 
after  date.  In  October,  1888,  ei^t  was  com- 
menced  to  foredose  this  mortgage,  and  whll^ 
It  was  pending,  to  wit  hi  December,  1SS8,  the 
defendant  Maiy  C.  Kelly,  filed  In  the  superior 
court  her  petition  praying  for  an  order  author- 
izing her  to  sdl  said  lUHnestead  premiaes  pur- 
suant to  an  act  of  the  legislature,  entltied. 
"An  act  to  enable  certain  parties  th«eln  nanKil 
to  alJeuate  or  Incumbo:  homesteads,"  apivoved 
March  25,  1874.  St  1878-74,  p.  582.  It  Is 
admitted  that  b«r  petition  stated  all  the  req- 
uisite fitcts,  according  to  said  act  uid,  amoo? 
them,  that  ndther  said  Edward  nor  Maty  C 
Kelly  had  any  means,  prop^ly,  or  estate  ex- 
said  h<Hnestead  pronlaes  and  a  tew  a^ 
tides  of  hcKawetead  furniture  and  wearing  ap- 
parel; that  said  ISaxf  was  <»pwiilfnf  for  the 

Digitized  by  GooqIc 


Cal.) 


ItlDER  V. 


KEG  AN. 


821 


mipDOKi  at  lUfMlf  and  three  mfoae  female  chil- 
dren* oflhprlng  of  the  marriage,  upon  the  as- 
■Istanoe  oC  ber  relatlTee;  and  tbat  her  hus- 
band had  no  idatlres  In  this  state  except  said 
female  dilldren.  Notice  of  the  application  was 
published,  and  also  penonally  aerred  on  the 
pul^Ic  ftdmlntetrator*  as  required  hy  the  second 
acctl«i  of  the  act,  and  the  public  admtnlBtrator 
appeared  hy  counsel  for  Edward  Kelly.  After 
lieartng  the  court  made  on  order  authorizing 
tbe  petltltmer  to  sell  the  homestead  ivemlses. 
Thereafter,  on  April  11,  1S89,  Maiy  0.  K^ly, 
by  deed  of  grant,  bargain,  and  sale,  conveyed 
said  homestead  to  the  defoidant  Janm  a  Re- 
gan^ nho  on  May  4,  1889,  executed  to  ptalntlff 
the  mortgage  to  foreclose  which  this  actKn  was 
brought  llie  court  below  found  that  on  May 
4,  1SS9,  when  the  mortgage  In  suit  was  exe- 
cuted, the  defendant  Bdward  Kelly  "had  no 
rlg^t,  title,  at  Interest  In,  or  claim  to,"  the 
mortgaged  premises,  and  decreed  a  f  oredosnre 
of  the  nKVtgage  as  prayed  for  In  plalntUTs 
ccnnplalnt.  Hie  defendant  Bdward  Kelly,  1^ 
Ills  guardian  ad  Utem,  aiipeals  from  the  Judg- 
ment and  from  an  or^  denying  bis  modon  tar 
a  new  trial. 

1.  It  la  admitted  by  coonael  fbr  appdiant  Oat 
all  the  proceedings  by  which  the  order  purport- 
ing to  authorise  Mary  O.  Kdly  to  aeD  the  home- 
stead was  obtained  weie  regular,  and  In  strict 
accordance  with  aald  act  of  March  26,  1874. 
But  he  contends  that  said  act  Is  nnconstltD- 
tlonal  and  void,  tor  the  reason  that  a  sale  of 
a  homestead  in  accordance  therewith  de- 
prives the  insane  spouse  of  a  vested  rlgnt  to 
pnqierty  without  Us  consent,  and  without 
due  procen  of  law.  And  whether  It  does  so 
or  not  Is  the  principal  question  for  decision. 
The  legUlature  has  not,  by  Oie  act  In  ques- 
tion, racroaehed  npon  the  jndldal  department 
It  has  Adjudged  nothing,  ^e  act  itsdf  does 
not  directly  deprive  the  Insane  spouse  ot  any 
right  It  merely  declares  that  npon  a  spec- 
ified state  of  facts,  to  be  found  by  a  court, 
such  court  may  authorize  the  sane  .spouse  to 
seU  the  homestead  property.  The  fltst  sec- 
tUm  of  the  act  is  as  follows:  "Section  1.  In 
case  of  a  homestead,  if  either  the  husband 
wife  shall  become  hopelessly  insane,  upon 
application  of  the  husband  or  wife,  not  in- 
sane, to  the  probate  court  of  the  county  In 
which  said  homestead  Is  situated,  and  upon 
due  proof  of  such  Insanity,  tbe  court  may 
'  make  an  order  permitting  the  husband  or 
wile,  not  insane,  to  Bell  and  conv^  or  mort- 
gage such  homestead."  The  second  section 
provides  that  notice  of  the  application  shall 
be  published  for  three  weeks  In  a  newspaper, 
and  personally  served  on  the  nearest  male  rel- 
ative of  the  Insane  spouse  to  be  found  In  tbe 
state,  or.  If  no  male  relative  be  known  to  re- 
side In  the  state,  then  upon  the  public  ad- 
.  mlutstrator,  three  weeks  prior  to  the  appli- 
cation, whdse  duty  it  shall  be  "to  appear  In 
court  nud  see  that  such  application  Is  made 
in  good  faith,  and  that  the  proceedings  there- 
on are  fairly  conducted."  The  third  section 
indicates  generally  what  the  verilled  petition 


of  the  applicant  shall  contain,  besides  requlr* 
lug  that  it  speclflcally  set  forth  tbe  age  of  the 
Insane,  the  number,  age,  and  sex  of  the  chil- 
dren of  such  Insane  husband  or  wife,  a  de- 
Bcrlptlon  of  tbe  homestead,  and  the  value  of 
the  same,  and  such  other  facts  as  relate  **to 
tbe  clrcumstaDces  and  uecesslties  of  the  ap- 
plicant and  his  or  her  family  as  he  or  she 
may  rely  upon  In  support  of  the  petition." 
The  fourth  section  provides  that.  If  the  court 
make  the  order,  any  sale,  conv^ance,  or  mort- 
gage made  in  pursuance  thereof  shall  be  aa 
valid  and  effectual  as  if  the  property  thereby 
affected  was  the  abscdute  property  of  the 
person  making  such  sale,  conveyance,  or 
mortgage.  The  flftb  section  provides  that  a 
fee  not  exceeding  (20  be  paid  the  public  ad- 
ministrator for  bis  services  in  any  case  un- 
der the  act  The  dxth  section  expressly  re- 
peals all  acts  and  parts  of  acts  in  conflict 
with  this  act  Conceding  that  the  insane  bns- 
bsnd  bad  a  vested  jitaperty  right  In  tbe  home- 
stead pronises,  and  eren  that  It  extended  t» 
absolute  ownership  thereof  (which  Is  not  ad- 
mitted), yet  "all  vested  property  rights  are 
held  sut^ect  to  the  lavrs  for  the  enforcement 
of  public  duties  and  private  contracts  and  for 
the  punishment  of  wrongs;  and.  If  they  be- 
come divested  throu^  tbe  operation  of  those- 
laws,  it  is  only  by  way  of  enforcing  the  obHga- 
tlons  of  Justice  and  good  order."  Cooleyr 
Const  Llm.  (6th  Ed.)  p.  438.  Tbe  statute  la 
question  is  a  general  remedial  law,  IntendeA 
to  enforce  tbe  legal  obligation  of  a  hopeless- 
ly Insane  husband  or  wife  to  apply  his  or  her 
proper^,  in  case  of  necessity,  to  the  support 
of  tbe  sane  wife  or  husband  and  their  mlmv 
children,  and  therefore  Is  no  more  objectlonr 
aide  on  c<»utltutionaI  grounds  than  would  be 
a  statute  to  enforce  the  performance  of  any 
other  private  or  public  duty  or  obligation;.. 
After  stating  the  rule  tliat  private  property 
cannot  by  either  a  general  or  special  enact- 
ment, be  taken  from  one  person  and  trane- 
fened  to  another  fOr  the  private  use  and  ben- 
eflt  of  such  Other  person.  Judge  Gooley  says: 
"Nevertheless^  In  many  cases  and  many  ways 
remedial  l^Islation  may  affect  the  control 
and  disposition  of  proper^,  and  in  some  cases 
may  change  the  nature  of  rights,  give  rem- 
edies wheee  none  existed  before,  and  eveo 
divest  legal  titla  In  favmr  of  snbstantlal 
equities,  where  the  1^1  and  equitable  rights 
do  not  chance  to  concur  In  the  same  persona.** 
Page  48G.  Nor  can  it  be  truly  said  that  the 
procedure  prescribed  by  the  act  In  question  is 
not  due  process  of  lav.  Tbe  usual  and  only 
I^ractical  kind  of  notice  of  tbe  wife's  petition 
was  given  the  Insane  defendant  by  publica- 
tion during  a  reasonable  period  of  time,  and 
by  personal  sorlce  of  like  notice  on  a  public 
o£Bcer,  who  pro  bac  vice  was  constituted 
guardian  ad  litem  of  tbe  Insane  defendant, 
and  upon  whom  was  Imposed  the  duty  of  ap- 
pearing for,  and  protecting  the  rights  of  bis 
ward,  and  who  in  this  case  did  appear  for 
him  by  counsel  The  cause  was  beard  anil 
the  facts  found  by  tbe  court  before  ajud^ 
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iM>nt  was  pronooDCed.  and  It  !■  not  qnesttoned 
■ttiat  the  facte  prored  and  fomid  Justify  tbe 
jndffmmt,  aa  tested  by  the  prorlaiona  of  the 
•Mt  iB  qaeotlOB.  If  tibia  waa  not  due  ptoceaa 
■of  law.  In  the  conatltntlonal  aense,  It  would 
•aeem  dJfllcnIt,  If  net  Imposalble.  for  the  IcKla- 
Itttnre  to  provide  due  proceaa  by  wMeh  tbe 
property  rl^e  of  an  Inmne  person  conld  ba 
affected  In  any  case.  Tbe  Insane  defendant 
ia  afforded  aU  possible  opportimlty  to  be 
heart  In  defense  of  bis  rlgbts.  In  addition 
to  the  ffnardtftn  ad  litem  provided  by  the  act, 
tlie  court,  at  retpieet  of  app^lant's  wife,  ap- 
pointed the  learned  connsri  for  ly^Hant  to 
iimt  offlee,  wbo  appears  to  hare  ably  and 
aealofuly  performed  tbe  dntles  thereof,  both 
ta  the  court  below  and  In  this  court. 

2.  Tbe  act  1»  further  objected  to  on  tbe 
grmind  that  It  doM  not  require  of  the  aan* 
spouse  any  bond  or  other  security  for  tbe 
proper  aitplicatlon  of  the  proceeds  of  the  said. 
BWC  this  objection  does  not  touch  the  ques- 
tion as  to  due  process  of  taw.  It  Koes  only  to 
the  qtialfty  or  nature  of  the  relief  which  nec- 
essarily follows  the  procees,  whether  that  pro- 
cess was  or  was  not  dne  process  of  law;  and, 
coDcedtDj?  that  the  relief  provided  was  de- 
fective or  excesotve,  yet  the  leRlfilature  had 
mdnbitable  power  to  aotbortee  the  courts  to 
grant  It  by  due  proceBS  of  law.  It  follows 
that,  from  the  mere  nature  of  the  relief  frant- 
ed.  DO  inference  can  be  drawn  tonchluf;  the 
nature  of  the  procectore  or  procees  of  law  lead- 
ins  up  to  it.  Whether  such  procedure  was 
•due  process  of  law  nmst  be  detennloed  by 
other  means.  And  It  bavluR  been  herein 
«bove  determined  that  the  procedure  provid- 
ed by  the  act  Is  dne  process  of  -law.  and  It 
appeftriTiR  and  belnp  admitted  that  both  the 
procedure  and  the  relief  frrnnted  were  in  strict 
accordance  with  the  provlslona  of  the  act,  it 
follows  that  tbe  order  grantlns  such  relief  was 
ralld. 

3.  It  appears  that  the  defendant  Regan,  to 
whom  the  homestead  premises  were  sold,  was 
a  brother  of  the  defendant  Mary  Q.  Kelly, 
who  sold  It;  that  her  deed  to  Regan  recited 
the  consideration  therefor  to  have  been  f5, 
which  was  not  psiA;  that  Regan  mortgaged 
ttte  property  to  plaintiff  to  secure  a  loan  of 
fT.noo.  which  be  borrowed  from  plaintiff; 
tbat,  of  the  JL.TOO  so  borrowed,  ?B00  was  ap- 
0led  by  Mary  C.  Kelly  to  the  satisfaction  of 
the  aforesaid  mortRBpe  eicecuted  by  her  and 
her  bnsband  to  the  German  RaTlnirs  A  Loan 
Society  in  October.  1S83;  that  the  remainder 
of  the  money  loaned  to  Regan  by  plaintiff 
^flOO)  wns  given  to  Mrs.  Kelly,  and  she  loaned 
tt  to  Regan;  and  that  afterwarils  Regan,  for 
the  considemtlon  of  love  and  afTectlon.  eon- 
Teyed  tbe  homestead,  subject  to  his  mortgnpre 
to  plnlntlff,  to  his  "Ulster,  Mary  C.  Kelly, 
Counsel  for  appellant  contends  that  the  sub- 
stance of  these  transactions  was  a  roortjrage 
of  the  homeetend  by  Mrs.  Kelly  to  tbe  plain- 
tiff, through  the  agency  of  her  brother,  and 
not  a  sale  to  her  brother,  according  to  the  pnr- 
pwt  o€  her  deed  to  him,  and  therefore  was 


not  anthorixed  by  tbe  order  of  tihe  oeott,  which 
mereiy  authorized  ber  to  sell,  and  not  to  mort- 
gage, the  homeitead.  Cknwedliv  aD  this,  tbo 
rl^ts  <a  the  iriatatur  as  mortgB^gK  are  not 
ttierehr  affected,  unless  be  had  actnti  or  eon- 
BtructlTS  notice  of  the  alleged  character  of  the 
transactions  by  and  between  Regan  and  Mis. 
Kelly.  Thoe  ta  nothing  tendlns  to  pnre  audi 
oonstructlre  notice.  The  deed  from  Mrs.  KeUy 
to  Regan,  aa  pmrlomly  recorded,  both  literal- 
ly and  suhatanttally  eonf  (Hned  to  tbe  order  of 
the  court.  It  purpwted  an  abaolulB  aale  to 
Regan,  and  nothing  (tf  Ita  conteula  Indicated 
anything  different  Aa  to  actn^  netSee,  it  la 
atated*  Id  tbe  bill  of  exc^lona  that  it  wai 
IHToren  that  at  the  time  ot  tbe  execution  of 
the  mortgage  by  Regan,  and  at  tbe  time  of  thr 
loan  of  9^jm,  'plaintiff  bad  no  knowledge  ctf 
any  agreement  between  the  deCendanta  Regu 
and  Story  a  Kelly,  but  at  all  of  aald  times 
beHered  deCendant  R^an  waa  the  absolote 
owner  of  aald  property,  la  aocwdance  with 
dw  terms  of  the  deed  of  Uary  a  KeUy  to 
him.  aald  Regan."  Whettier  or  not  the  ap- 
pellant has  suffered  Injnry  tn  eonseiinence  ot 
the  transactiona  herein  above  lasted,  for  whicb 
be  is  entitled  to  any  remedy  against  othen 
than  the  respondent,  is  a  question  not  invcrived 
In  this  appeal.  I  think  tbe  Judgment  and  or- 
der appealed  from  should  be  aflbmed. 

We  concur:  SBAKL8,  a;  HATNBSw  OL 

McFARLAND.  VAN  FLEET,  and  GA- 
ROUTTB,  JJ.  For  tbe  reasons  given  tn  the 
fbregoing  opinion  the  Judgment  and  order  ap- 
pealed from  are  affirmed.  It  Is  to  be  observed, 
however,  that  the  propriety  ta  trying  appel- 
lant's alleged  title  In  thia  action  was  not  raised, 
aod  this  decision  must  not  be  taben  as  anthw^ 
Ity  for  trying  adverse  and  paramount  tltlea  la 
an  action  to  foreidoae  a  mortgacn. 

BEATTT,  O.  J.  I  concur  In  the  Judgment 
ot  affirmance.  It  Is  not  necessary  to  decide  or 
to  consider  In  this  case  whether  tbe  act  of 
1874  Is  coQStltnttOQal  or  not,  as  applied  to 
homesteads  created  by  the  sole  declaration  of 
one  spouse  upon  separate  property  of  the  other. 
The  case  h«e  Is  of  a  homestead  declared  upon 
community  property  acquired  subsequent  to 
the  passage  ot  the  act  in  pursnance  of  wbldi 
It  was  sold.  If  the  legislature  has  the  power 
(as  unquestionably  It  has)  to  ptovlde  generally 
for  the  alienation  of  community  property  by 
the  husband  alone,  and  his  control  of  the  pro- 
ceeds of  the  sale,  I  can  see  no  reason  why  it 
has  not  the  power  to  provide,  In  case  of  the 
hopeless  Insanity  of  the  husband,  tar  the 
alienation  by  the  wife  alone  of  so  much  of 
the  community  property  arqtdred  snl^equeiit 
to  tbe  passage  of  the  act  as  may  have  been 
lawfully  dedicated  aa  a  homestead.  So  far 
as  the  act  of  1S74  goes  beyond  this  proposition, 
it  may  be  seriously  doubted  whether  it  Is 
emtlve,  but  I  can  see  no  reason  to  refnse  to 
give  It  effect  In  a  case  not  InTplTlng  any  ques- 
tion of  Tested  rights. 
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HBN8HAW,  J,  I  diSBait,  waSet  the  txas^ 
ttoo  Omt  tlM  Bct  tn  gimtko  oDCCDStUuttooal. 
SaetkA  1  (Act  Much  25, 1874)  of  that  act  ta  u 
foDom:  IB  ca0e  of  a  boniMtead.  If  eltber  the  bu»> 
band  or  the  wife  ataaU  become  bopeleaaly  tamat, 
tvoa  ftiyitnariny  of  ttiB  taoabaiid  or  wife  not  l»- 
MOtt  to  tlie  pntete  oBoit  of  tb»  comity  In  wblcb 
BBid  bQDKBtead  la  ritnated.  and  npoo  due  pnxrf 
of  CDch  Inaanlty.  tbe  court  maj  make  an  order 
pectnittiDK  tbe  hoaband  or  «Ue  not  tasaae  to  sett 
or  conrej  or  mortgage  audi  bomettead."  Sectloa 
2  proTldea  for  pofaUcatton  aad  aerrlce  of  notice 
oc  tbe  andlcaittoiL  Bectloo  8  nakea  neceaaaqr 
tbe  flBiig  of  A  petltlcat,  and  praaeilbes  vhat  It 
aball  contain.  Section  4  declaiea  that,  if  tba 
court  sball  make  tbe  order  ccmtemplated  by 
section  1,  tbe  nme  sbaU  be  enterad  upon  the 
mlniitea,  and  thereafter  any  nle,  conveyance, 
w  mortjEBge  made  In  pnrsnance  of  mcb  order 
afaall  be  aa  valid  and  effectual  as  U  tbe  prop- 
enjF  tJCeeM  therein  ma  the  abaohite  pnverty 
vt  tbe  peraon  aoaklng  audi  aale,  canrqnnce,  or 
DXHigage  la  fee  almide.  It  la  fliit  to  be  noted 
that  the  attfute  la  npultPiMit  Mt  to  any  parOc- 
filar  daaa  or  kind  of  hconeateada,  hut  to  all 
bomeateada,  whether  declared  npon  commaoHy 
IMX^rty,  at  tq)on  tbe  sepamte  property  of  one  or 
other  of  tbe  qpouaea;  whether  dedaped  by  their 
Jotait  act,  or  by  the  act  of  etther.  While  tbe 
homestead  CKonptloD  la  only  to  the  amount  of 
96,000.  yet  real  property  of  any  value  may  be 
bnpreraed  with  the  homestead  dianicter;  and, 
when  BO  impressed,  that  character  attaches  to  aQ 
of  tbe  imperty.  Thiw,  a  homeatead  may  be  de- 
clared upon  the  aeparate  property  of  the  wife  of 
tbe  value  of  S40.000  oir  $50,000.  Should  tbe 
wife  become  luv^aly  Insane,  ttmt  bmneetead, 
at  the  Instigation  of  the  husband,  could  be  sub- 
^ted  to  sale.  Next,  It  Is  to  be  observed  that 
tiie  authority  to  wder  the  ssle  Is  not  made  to 
depend  upon  a.detennloed  need  or  advlsablllly 
therefor.  No  question  of  the  nereeslty  of  the 
support  of  tbe  sane  or  Inaan-'  qKnise,  or  of  minor 
cbildreo  or  other  dq)aident  pei-eons,  la  necesRati- 
]y  Involved.  The  bald  fact  tbat  one  party  to  a 
marriage  has  become  bopelcssly  Insane,  and  that 
there  Is  a  homestead,  whether  upon  community 
property,  or  upon  tbe  separate  property  of  tbe 
Insane  spouse.  Is  all  tbat  Is  necessary  to  warrant 
the  order  of  sale.  Again,  it  Is  to  be  seen  that 
the  act  makes  absolutely  no  provision  for  dis- 
tribution or  disposition  of  tbe  funds  arising  from 
the  sale.  Tbe  power  of  the  court  ceases  when 
1^  Its  order  It  authorizes  tbe  sale  to  be  made. 
The  taiterest  of  the  Insane  person  is  In  no  way 
protected.  Neither  tbt  money  received,  nor  any 
part  of  It,  la  required  to  be  devoted  to  bis  sup- 
port, or  to  the  support  of  any  person  dependent 
npon  him.  The  result  might  be,  as  lu  tbta  case 
it  was,  that  tbe  property  of  tbe  Insane  owner  was 
«>ld.  and  the  moneys  turned  over  to  a  third  per- 
aon, who  bad  not  the  slightest  legal  claim  upon 
him  or  It  There  are  yet  other  matters  In  which 
tbih  act  Is  at  least  peculiar.  Not  only  does  It 
authorize  the  sale  of  tbe  land  of  an  Insane  per^ 
•on,  witbout  protecting  his  Uiterests  hi  the  pro- 
ceeds of  tbe  sale,  but  It  falls  even  to  provide  for 
tba  awearance  of  a  guardian.   The  proceedings 


are  bqnm  and  the  aale  made  Ity  a  person  aand- 
iog  In  no  fiduciary  relatWn  to  him.  There  la  no 
EiqtervlBlon  by  the  covtt  of  the  aale.  No  bond  la 
exacted  of  the  aeller.  Tbe  aale  may  be  a  gift, 
aa  la  fact  this  was,  or  the  price  may  be  oulrely 
Inadequate.  Yet  no  one  is  empoweced  to  cAieck 
any  fraud  whldi  may  be  committed  upon  the  un- 
fortunate vwDO.  He  la  atripped  of  his  property, 
wltbont  bearing  and  without  redress,  because, 
having  a  homestead,  he  baa  become  Insane. 

lliere  la  a  apedea  of  legislation  to  wblcb 
Judge  Gooley  baa  givca  Uie  name  "prero^- 
tlvft  remedial  legislation,"  that  la  not  oIhiqk- 
loaa  to  tbe  law.  It  la  baaed  upmi  tbe  recog- 
nised power  of  tbe  legislature,  as  parens  pa- 
trlte,  to  pass  pnq>er  rules  and  regulatlmia  Ux 
superintendence,  disposition,  and  management 
of  tbe  proper^  of  laftanta,  Innadcs,  and  oth- 
ers under  disability.  Wlthhi  the  legitimate 
scope  of  audi  leglalatloD  is  tbe  power  which 
may  be  coitf-mcd  open  one  standing  In  a  fidu- 
ciary relatlQB  to  a  minor  or  inconqtetent,  to 
diange  the  character  of  tbe  estate,  and  even 
to  dispose  of  Its  proceeda,  when  It  la  to  the 
Intneet  of  the  ndnor  or  Incompetent  that  muSi 
diould  be  drae.  Bat  in  all  such  legtslatlMi 
there  Is  no  determination  of  adversary  rights, 
no  deprivatioB  cS  any  p««on  of  bla  property. 
Says  Judge  Oooley:  "This  species  of  leglsla- 
ttoo  may  perhaps  be  property  called  'preroga- 
tive remedial  legislation.*  It  hears  and  deter- 
mlnea  no  rights.  It  deprives  no  one  of  bla 
property.  It  simply  authorizes  one's  real  es- 
tate to  be  turned  Into  personal."  Cooley, 
Const  Um.  p.  122.  In  Paty  v.  Smith,  50  CaL 
153,  this  court  gravely  doulKed  tbe  power  of 
tbe  legislature  to  direct  a  aale  of  tbe  real  es- 
tate of  an  infant  by  one  other  than  a  duly-ap- 
pointed guantlon.  Tbat  act  provided,  howev* 
er,  tbat  the  person  uiaklng  the  sale  should 
account  for  tbe  proceeds  to  the  probate  court, 
and  this  court  assumed  that  the  statute  coa- 
templnted  the  appointment  of  tbat  person  aa 
guardian  by  tbe  probate  court  In  Brenham 
V.  Davidson,  51  Cal.  852.  the  act  under  con- 
sideration autborlied  tbe  guardian  of  an  In* 
font  to  sell  the  i«al  estate,  subject  to  the  ap- 
proval of  tbe  prolwte  court,  for  the  purpose 
of  mabllng  tbe  guardian  to  reinvest  the  pro- 
ceeds to  other  property  for  the  benefit  of  the 
ward.  It  was  declared  that  sucb  an  act  was 
not  an  assumption  of  Judicial  power  by  the 
legislature,  and  this  court  quoted  with  ap- 
proval the  language  of  Judge  Cooley  to  tbe  fol- 
lowing effect:  "Tbe  rule  upon  this  subject,  as 
we  deduce  It  from  the  authorities,  seems  to  be 
this:  *If  tbe  party  standing  la  position  of  trus- 
tee aiHilles  for  permlssioo  to  make  the  sale, 
for  a  purpose  apparently  for  the  lntei*est  of 
tbe  cestui  que  trust,  and  there  are  no  adverse 
Interests  to  l>e  considered  and  adjudicated, 
tbe  case  is  not  one  wblcb  requires  Judicial  ac- 
tion; but  It  is  optioifll  with  tbe  legislature  to 
grant  the  writ  by  statute,  or  to  refer  tbe  case 
to  the  courts  for  tnnsldemtion,  according  as 
one  course  or  the  other,  on  consideration  of 
policy,  may  seem  desirable.' "  But  In  tbes* 
cases,  and  in  tbe  many  others  which  wa  have 
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examined  from  sister  ttates,  the  acta  have 
been  upb^  became  It  was  aniarent  from 
Hiem  tliat  tiie  InteEeBt  aC  the  mlnw  or  Incom- 
petent was  fully  protected,  and  tbat  the  stat- 
utes were,  In  dielr  operation,  beneficent  lllios, 
m  Bice  T.  Fazkman,  16  Mass.  826,  Oe  court 
says:  "Hie  only  object  of  Oie  autlunlty  grant- 
ed by  the  leslslature  was  to  transmnte  real  bt- 
to  personal  estate  tor  pmiioBes  beneficial  to  an 
who  were  Interested  therein.  *  *  *  No  one 
Imaslnes  that  mtder  Oris  general  avtbority  the 
legislature  could  derive  a  dtlxoi  of  his  es- 
tat&"  Authorities  need  not  be  multiplied  up- 
on BO  plain  a  propositi  cm.  We  are  here  con- 
fronted with  ui  act  entirely  different  In  cbar* 
act»,  an  act  which  assumes  to  anthorlze  one 
not  standing  In  a  fiduciary  relation  to  Oie 
Incompetent  to  make  a  sale  of  Ids  reel  estate 
for  purposes  not  connected  with  the  incompe- 
tent's Interest,  necessities,  or  couTOiIeDce.  and 
irithout  niaklttg  any  provision  to  secure  ta  him 
his  Just  share  of  the  proceeds  of  the  sale. 
We  are  not  in  this  concerned  with  a  definldon 
of  the  partlcubr  character  of  the  wife's  hiter- 
est  In  a  homestead  declared  upon  the  commu- 
nity property.  Whether  that  Interest  amounts 
to  an  estate,  or  whetbar  It  be  a  mere  expect- 
ancy, It  Is  unquestionably  true  that  ttu  hus- 
band. In  whom  is  vested  the  aoie  tigbt  of  con- 
trol and  disposition  of  the  community  proper- 
ty, has  a  legal  Interest  therdn.  nils  legal  es- 
tate has  a  money  value.  When  a  sale  of  the 
homestead  Is  made,  it  Involves  a  sale  of  an 
estate  hi  r^ty  bdongfaig  to  him.  Biy  the  act 
imder  consideration  be  la  neither  secured  In 
that  prt^ierty,  nor  is  it  devoted,  of  necessity, 
to  a.ny  Intimate  purposes.  Our  attention  has 
not  been  directed  to  Qie  decisions  of  any 
courts  In  whldi  an  act  like  this  has  berai  con- 
strued and  upbdd;  nor  would  we,  against  tbe 
great  weight  of  reascm  and  authority,  be  bi- 
cHned  to  fallow  than  if  any  such  could  be 
fbund.  Respondent,  It  Is  true,  makes  refer- 
ence to  (be  case  <tf  Forbes  t.  Mo(»e,  82  Ter. 
19B.  It  is  there  said:  ^'During  the  taisanlty  of 
the  husband  the  wlfg  Is  fbe  head  of  titie  tamily, 
and,  as  such  head,  has  tbe  legal  right  to  dis- 
pose of  so  much  of  the  commtm  prt^ierty  of 
husband  and  ^e,  or,  in  case  there  be  none, 
of  the  separate  property  of  the  husband,  as 
may  be  necessary  to  supply  the  wants  of  her- 
self and  hlB  or  her  children."  But  In  tbe  later 
case  of  Heidenh^er  t.  nionias.  63  Tex.  287, 
this  language  Is  considered,  and  It  Is  said  that, 
in  so  far  as  It  seems  to  Indicate  a  rule  differ^ 
ent  from  the  true  one,  It  must  be  regarded  as 
obiter,  and  of  no  Mn^Ung  force.  And  in  Rafl- 
way  Ga  v.  BaUey,  88  Tex.  19,  IS  S.  W.  482, 
the  court  quotes  with  approval  the  binguage  of 
Htidentaelma  v.  Ihomas,  supra:  "We  are  of 
tiie  Dirinlon  that  no  such  power  rests  in  the 
wife  of  an  insane  person;  at  least.  In  reference 
to  community  property,  or  the  s^iarate  prop- 
erty of  tbe  husband.  The  law  iK^des  for 
Just  sucb  a  case,  and  renders  unuecessary  the 
exercise  of  any  such  power  by  the  wife."  We 
are  not  here  called  npcm  to  say  whether  or  not 
tbe  legldature  has  the  power  to  accomplish 
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what  seems  to  have  been  the  principal  porpose 
of  tbls  act,  nam^,  to  subject  the  oonunonlty 
IMxqwrty  «  the  s^arate  pr^ierty  of  an  insane 
spouse  to  the  si^port  of  tboae  legally  depend- 
ent upon  him.  It  is  enon^  to  say  that  the  at- 
tempt which  finds  expression  in  an  act  sucb 
as  this  Is  inadequate^  Im^nper,  and  uncoi- 
stitutlonal,  and  amounts  to  but  Qie  confisca- 
tion of  the  property  ta  a  person,  without  jvo- 
vlslon  tor  the  distribution  of  that  prmiertj, 
and  for  no  other  reason  assigned  than  that 
be  has  met  with  the  most  lamentable  ndsfor- 
tnne  of  becoming  hopelessly  insane.  Tbe  Judg- 
ment and  ordor  should  be  reversed,  and  the 
cause  remanded. 

Wo  concur:  TBOfPLB,  J.;  HABRISON,  J. 


NORTH  POINT  CONSOLIDATED  IRRI- 
GATION CO.  V.  UTAH  ft  SAI/r 
LAKE  CANAL.  CO.  «t  aL 

(Sopreme  Coort  of  TTtah.   Oct  28,  1886J 
AppsAif— Okdbb  toB  Ivtvnmiom  PmiBiiTB  Z<iib 

— FlHAUTT— COSSTITOTIO^AL  LAW 

— V«8TBD  Rights. 

1.  In  an  action  to  restrain  defendant  from  dis- 
charging certain  waters  upou  the  lands  of  plain- 
tiff, the  district  court  granted  an  injnnction  pen- 
dente lite.  Defendant  appealed  from  the  or- 
der granting  the  injunction,  and  respondent 
moved  to  diimiss  the  appeal  on  the  ground  that 
It  was  not  a  final  judgment,  and  therefore  not 
warranted  by  the  consUtutioa.  BM,  that  the 
terms,  "in  other  cases  the  supreme  court  shall 
have  appellate  Jurisdiction  only,"  as  used  in  sec- 
tion 4,  art  8}  Const,  has  reference  to  appeals 
from  all  final  Judgments  of  the  district  court 
as  used  tai  section  9,  art  8^  Const,  and  do  oth- 
er. 

2.  A  final  Judgment  Is  a  Judgment  that  dis- 
poses of  the  case  as  to  all  parties,  and  finally 
disposes  of  the  subject-matter  of  the  litigatioD 
on  tbe  merits  of  the  case. 

8.  While  there  la  no  express  declaration  that 
appeals  will  not  lie  from  judgments  other  than 
final  judgments,  yet  the  court  holds  that  the  af- 
firmative declaration,  as  used  in  the  sefition, 
that  "from  alt  final  Judgments  of  the  district 
coort  there  shall  be  a  right  of  appeal  to  the  so- 
pr«De  court"  in  connection  with  the  language 
used  as  to  other  appeals,  manifests  the  tntent 
of  the  framers  of  the  constitution  to  except 
from  tbe  appellate  jurisdiction  of  the  supreme 
court  appeals  from  the  district  courts  other 
than  appeals  from  final  judgments.  This  In- 
tention and  interpretation  is  founded  on  tlia 
manifest  intent  of  the  framers  of  the  constitu- 
tion  in  framing  section  9,  and  upon  the  general 
rules  of  conBtrnction. 

4.  The  expression  of  one  thing  In  the  coiuti- 
tntion  or  statute  usually  implies  the  necessary 
exclusion  of  thiiics  not  expressed,  and  the  peo- 
ple. Id  framing  section  9,  intended  to  deny  the 
right  of  anprsi  to  the  supreme  court  in  all  other 
cases,  altttougb  no  express  term  of  negation 
was  used,  and  so  much  of  subdirlsion  3,  {  3635, 
Comp.  Laws  Utah  1888,  authorising  aK>eels 
from  orders  granting  an  injunction,  is  abro- 
gated and  annulled  by  section  9.  art  8,  Const 

5.  The  policy  of  the  law  of  the  several  states 
and  of  the  United  States  is  to  prevent  unneces- 
sary appeals.  The  interests  of  litigants  re- 
quire that  appeals  shall  not  prematurely  be 
Drought  to  the  appellate  court  by  piecemeal, 
and  the  litigants  harassed  by  useless  expense 
and  delay  of  their  rights.  A  party  against 
whom  an  interlocutory  order  is  made  can  have 
all  his  wrongs  redressed  and  his  rights  protect- 
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ed  bT  an  appeal  from  a  final  Judgment,  where 
all  the  alleged  erron  mar  be  renewed  at  one 
hearing  tn  the  snpreme  court. 

6.  An  appeal  from  an  order  pendente  lite  to 
not  an  appeal  from  a  final  jud^ent.' 

7.  A  dosen  has  no  rested  nght  in  statutorr 

Jtroriaions  and  exemptlona.  A  statutory  right 
0  have  cases  reviewed  on  appeal  mar  be  taken 
awar  br  a  repeal  of  the  statute,  even  as  to 
cases  whicb  hare  been  preTionsIr  appealed. 
The  constitution  has  taken  away  the  right  of 
.  appeal  from  an  interlocutorr  order  granting  a 
temporar;  injunction. 
(Srllabos  ht  the  OonrL) 

Appeal  fmn  dlatrlct  ooiirt,  Third  district; 
John  A.  Stre^  Judge. 

Action  h7  the  Nortti  Point  OonsoUdated  Irri- 
gation Company  agataist  the  Utah  &  Salt  lake 
Canal  Company  and  othen.   From  an  order 
granting  a  temporary  injunction,  defendants 
peaL   On  motioa  to  dismiss.  Granted. 

Richards  &  Richards,  for  appellants.  Loof- 
bouiow  &  Kahn,  B.  W.  Tayko:,  and  John  M. 
Zane^  for  nq^ondent 

MINSR,  J.  Plalntur  filed  Its  complaint,  and 
obtained  an  order  to  ahow  cause  why  an 
injunction  should  not  be  issued  agatost  the  de- 
f^ndautb  restraining  them  from  longer  dlacbai^ 
glng  the  waste  and  befouled  waters  of  a  certain 
artificial  dialu  ditch  from  Decider's  Lake  Into 
the  surplus  water  canal,  and  In  and  upon  the 
lands  of  the  plaintiff.  Upon  a  bearing  of  tbla 
oMei  for  temporary  injunction  the  court 
i^nmted  an  injunctiou  pend^te  lite,  and  on  the 
8tb  day  of  June,  1896,  the  defendants  appealed 
from  the  order  granting  such  InJunctlOD.  Re* 
spoudeut  now  moves  to  dismiss  the  appeal,  on 
the  ground  that  no  appeal  liee  to  this  coiul  frwn 
an  order  granting  an  injunction  poid^te  lite, 
and  for  the  further  reason  that  such  order  is 
not  a  final  judgment  under  section  9,  art.  8, 
of  the  constitution  of  this  state,  and  that  no 
appeal  lies  except  from  a  final  judgmiHit. 

Section  4  (tf  article  8  of  the  constitutim  of 
this  state  reads  as  f(^ows:  "The  supreme 
court  shall  have  orlglnaJ  jurisdiction  to  issue 
wi'lts  of  mandamus,  certiorari,  prohibition,  quo 
warranto,  and  habeas  corpus.  E^ch  of  the  jus- 
tices sfaall  have  power  to  issue  writs  of  habeas 
corpus,  to  any  part  of  the  state,  upon  petition 
by  or  on  behalf  of  any  p^son  held  In  actual 
custody,  and  may  make  such  writs  returnable 
befM-e  himself  or  the  supreme  court,  or  before 
any  district  court  or  judge  thereof  in  the  state. 
In  other  cases  the  supreme  court  shall  have 
appellate  jurisdiction  only,  and  power  to  issue 
writs  necessary  and  proper  for  the  exercise  of 
that  jurlsdlctloa.  The  suprane  court  shall  hold 
at  least  three  terms  ev^  year,  and  shall  sit 
at  the  capital  of  the  state."  Section  9  ot  ar- 
ticle 8  reads  as  follows:  "From  all  final  judg- 
ments of  the  district  courts  tha%  shall  be  a 
rlj^t  of  appeal  to  the  supreme  court.  The  ap- 
peal shall  be  uikhi  the  record  made  In  the  court 
below,  and  under  sudi  r^fulation  as  may  be 
provided  law.  In  equity  cases  the  appeal 
may  be  on  questions  of  both  law  and  tact;  In 
eases  at  law  the  appeal  shall  be  on  questions 
vt  law  alone.   Appeals  sball  also  lie  from  the 


final  orders  and  decrees  ot  the  court  In  the  ad- 
ministration of  decedent  estates,  and  in  cases 
of  guardianship,  as  shall  be  provided  by  law. 
Appeals  shall  also  lie  from  the  final  judgment 
of  justices  of  the  peace  In  civil  and  criminal 
cases  to  the  district  courts  on  both  questions 
of  law  and  tact,  with  sndi  limitations  and  re- 
stxictloas  as  shall  be  provided  by  law;  and  the 
decleion  of  the  district  courts  on  such  appeals 
sfaall  be  final,  except  in  cases  Inv<dvlng  the 
validity  or  constitutionality  of  a  statute." 

tinder  section  4,  the  supreme  court  Is  given 
original  jurisdiction  to  issue  writs  of  manda- 
mus, certiorari,  prohibition,  quo  vrarranto,  and 
habeas  corpus.  In  these  cases  named  It  la 
clear  the  supreme  court  has  ori^al  jurladlc- 
tka.  This  language  follows:  "In  other  cases 
the  supreme  court  shall  have  appellate  jurisdic- 
tion only,  and  power  to  Issue  writs  necessary 
and  proper  for  the  exercise  of  that  jurlsdictiou." 
The  questicm.  In  what  otb»  cases  has  the  su- 
preme court  appellate  jurisdiction?  is  answered 
by  section  9:  "From  all  final  judgments  of  the 
district  courts  there  shall  be  a  right  of  appeal 
to  the  supreme  court  Appeals  shall  also  Ue 
from  the  final  orders  and  decrees  of  the  court 
In  the  admlniatratlon  oi  decedent  estates,  and  in 
cases  of  guardianship,  as  shall  be  provided  by 
law.  Appeals  shall  also  Ue  from  the  final  judg- 
ments of  justices  of  the  peace  In  civil  and  crim- 
inal cases,  to  the  district  coiut  on  both  ques- 
tions of  law  and  f&ct,  with  such  UmitaticHis  and 
restrictions  as  slrnll  be  provided  by  law;  and 
the  decision  of  the  district  court  on  such  ap- 
peal shall  be  final,  except  in  cases  Involving  the 
validity  or  constitutionality  of  a  statute."  The 
term  In  "other  cases"  cannot  mean  In  all  other 
cases,  because,  as  Is  seen  in  section  0,  the  de- 
cision of  the  district  court  Is  made  final  and 
conclusive  In  appeals  thereto  frtHn  Justices  of 
the  peace,  exc^t  In  stated  cases.  The  legisla- 
ture is  given  power  to  provide  by  law  concern- 
ing appeals  In  probate  cases,  but  no  such  power 
is  conferred  upon  the  l^slature  concerning 
final  appeals  from  the  district  court  It  la 
clear  that  the  "other  cases"  referred  to  in  sec- 
tion 4  has  reference  to  those  appeals  from  final 
judf^meuts  referred  to  In  section  9,  and  no  other. 

This  brings  us  to  the  furtber  consideration 
of  section  9.  Whether  this  court  has  juris- 
diction of  this  appeal  depends  upon  the  con- 
struction given  that  section.  If  the  constlta- 
tlon  gives  a  mere  guaranty  of  the  right  of  ap- 
peal from  final  judgments  of  the  district 
courts,  the  iwwer  Is  reserved  In  the  legislature 
to  give  a  right  of  appeal  in  other  cases.  But, 
if  the  constitution  gives  not  only  a  guaranty 
of  the  right  to  appeal  from  final  judgments, 
but  by  Implication  a  denial  of  the  right  of  ap- 
peal In  other  cases,  then  the  court  has  no  ju- 
risdiction of  the  appeal  In  this  case.  "A  con- 
stitution Is  not  to  be  interpreted  on  nan'ow 
or  technical  principles,  but  liberally,  and  on 
broad,  general  lines.  In  order  that  It  may  ac< 
compilsb  the  object  of  Its  establishment,  and 
carry  out  the  great  principles  of  the  govern- 
ment The  words  are  not  to  be  stretohed  be- 
yond their  fair  sense,  but  within  that  range 
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fh*  rale  of  Interpretation  must  be  taken 
wbich  best  follows  out  tbe  apparent  IntentloD 
of  Its  framers."  Black,  Interp.  Laws,  p.  13. 
"One  part  may  qualify  another  so  as  to  re- 
strict Its  operation  or  apply  It  otberwise  than 
the  natural  coostnictlon  would  require  If  It 
stood  alone  by  Itself.  But  one  part  1»  not  to 
be  allowed  to  defeat  another  If  by  any  rea- 
sonable constmctlon  the  two  can  be  made  to 
stand  to^etber.  In  Interpretlns  claases  we 
must  presume  that  words  have  been  employ- 
ed In  their  natural  and  ordinary  meaning." 
Cooley,  Const  Llm.  p.  72.  "Under  erery  con- 
stitution the  doctrine  of  Implication  oniBt  be 
resorted  to  in  order  to  carry  out  the  general 
grants  of  power.  8o  every  positive  direction 
contains  an  Implication  afralnst  anything  con- 
trary to  It,  or  wblcfa  would  frustrate  or 
appolnt  tbe  purpose  of  that  provlsIoQ,  a» 
strongly  as  If  a  entire  was  expressed  In  er- 
ery sentence."  That  wblcfa  Is  Implied  by 
statute  Is  as  mnch  a  part  of  it  as  what  Is  «- 
pressed.  Id.,  pp.  78-106;  Suth.  St  Const  I 
3S4.  The  maxim,  "Bxpresslo  nnlns  est  ex- 
cluslo  alterlus,"  usually  applied  to  detep- 
mine  tbe  intention  of  tbe  lawmaker  where  It 
Is  not  otherwise  expressed,  and  Is  applicable 
to  constitutional  ot- statutory  provlslous  which 
grant  originally  a  power  or  right.  Wlien  a 
statute  defining  an  offense  designates  but  one 
class  of  persons  as  subject  to  its  penalties,  all 
other  persons  are  deemed  to  be  excluded.  As 
a  general  rule,  tbe  expression  of  one  thing  In 
a  constitution  or  statute  excludes  all  others. 
So  specific  provisions,  relating  to  particular 
subjects,  must  govern  In  relation  to  tbat  sub- 
ject, as  against  general  provisions  In  other 
parts  of  the  law  which  might  otherwise  be 
broad  enough  to  Include  It.  Where  a  statute 
enumerates  the  persons  or  things  to  be  af- 
fected by  its  provisions,  there  is  an  implied  ex- 
trusion of  others,  and  the  natural  Inference 
follows  that  It  Is  not  Intended  to  be  general 
A  national  bank  being  granted  tbe  power  to 
loan  money  on  personal  security,  such  banks 
are  held  precluded  from  loaning  on  real-estate 
mortgages.  Suth.  St  Const  S3  325-327;  Fow- 
ler V.  Scully,  72  Pa.  St.  456.  The  appellate  Ju- 
risdiction of  the  federal  supreme  court  Is  con- 
ferred by  the  constitution  of  the  United 
States  **with  such  exceptions,  and  under  such 
regulations,  as  congress  may  make."  Article 
3,  S  2.  Therefore  acts  of  congress  afflnn- 
Ing  such  Jurisdiction  have  always  been  con- 
strued as  excepting  from  It  all  cases  not  ex- 
pressly described  and  provided  for.  Ex  parte 
McCardle,  7  Wall.  500;  Durousseau  t.  U.  S., 
6  Ctnuch,  312;  Suth.  St  Const,  g  327.  As  ex- 
plained in  Durousseau  v.  U.  S.,  6  Craneh, 
312,  the  court  said:  "Thus  a  writ  of  error  to 
the  Judgment  of  a  circuit  court,  where  the 
matter  In  controversy  ext-eeds  the  value  of 
$2,000.  There  Is  no  express  declaration  that 
It  will  not  He  whei-e  the  matter  in  controversy 
shall  be  of  less  value.  But  the  court  consid- 
ers this  affirmative  description  as  manifesting 
the  Intent  of  the  legislnnire  to  except  from  Its 
appellate  Jurisdiction  all  cases  decided  In  the 


circuits  where  the  matter  In  controversy  Is 
of  less  value,  and  Imjrfles  negative  words." 
So,  as  a  general  rule,  an  affirmative  grant 
of  power  wlU  Imi^  an  exclusion  of  all  oth- 
ers. Potter's  Dwar  St  pp.  674,  675.  So, 
where  terbnlcal  words  are  used  In  m  consti- 
tution, tbe  technical  meaning  Is  to  be  applied 
to  them,  unless  It  Is  repelled  by  tht  cont^l 
1  Story,  Const  8  453.  In  construing  constitu- 
tions, the  doctrine  that  what  la  implied  la  as 
much  a  part  of  tbe  Instrument  aa  what  Is  ex- 
pressed is  a  necessity  by  reason  of  tbe  in- 
herent inability  to  put  all  private  power  into 
words.  Rhode  Island  v.  Massachusetts,  12 
Pet  ^7;  Ex  parte  Tarbrough,  HO  U.  S.  651, 
4  Sup.  Ct.  152. 

Under  the  light  of  these  general  principles 
and  decisions,  what  Is  tbe  meaning  of  the 
term  used  In  the  constitution,  "Prom  all  final 
judgments  ot  tbe  distrtet  courts,  there  shall 
be  a  right  of  apped  to  tbe  supreme  court," 
when  viewed  In  connectlmi^  wltb  the  balanee 
of  tbe  section?  It  will  be  noticed  tbat  the 
ward  **flnal,"  at  "Anal  Judgment"  1»  nsed  In 
connection  with  appeals  Iron  tiie  district 
courts,  appeals  from  the  ptobate  eonrts,  and 
appeals  from  JnstlceB'  court*;  whUe  a  right 
of  appeal  from  all  final  Jndgmenta  to  the  di» 
trlet  conrt  Is  expressly  granted.  ■  Tet  the 
same  section  expressly  grants  the  r^t  ol  ap- 
peal from  tbe  final  orders  and  decrees  of  the 
coart  In  decedents'  estates,  and  limits  tbe 
right  of  appeal  from  final  Judgments  lo  Jw- 
ilces*  courts  to  the  district  courts.  Tbe  word 
"final"  or  "final  Judgiuent"  has  a  plain  mean- 
ing. A  Judgment  to  be  floal.  must  dispose  of 
tbe  case  as  to  all  the  parties,  and  finally  dis- 
pose of  the  eabject-matter  of  the  litigation  on 
the  merits  of  tbe  case.  Champ  v.  Kendrick 
(Ind.  Sup.)  30  N.  D.  635.  Bouvler  defines  a 
final  Judgment  as  used  In  opposltloo  to  lnt» 
locutory  as  "A  final  Judgment  Is  a  Judgment 
wblcb  «id8  tbe  controversy  between  tbe  par- 
ties litigant."  "The  general  nile  reeosQiz^ 
by  the  courts  of  tbe  United  States  and  by 
the  courts  of  most.  If  not  all,  of  the  states, 
that  no  Judgment  <a*  Aacree  will  be  regarded  as 
final,  within  the  meaning  of  tbe  statmes  la 
reference  to  appeals,  unless  all  tbe  Issues  of 
law  and  of  fact  necessary  to  bo  determined 
were  determined,  and  the  case  completely 
disposed  of,  90  far  as  the  court  bad  power  to 
dispose  of  It'*  Freem.  Judgm.  {  84.  If  ap- 
peals can  be  taken  from  interlocmory  orders 
and  judgments  not  final,  from  tbe  district 
court  to  the  supreme  court,  It  followa  that  for 
the  same  reason  appeals  may  be  taken  from 
rulings  and  decisions  not  final,  from  a  justice 
court  to  a  district  court,  and  from  the  dlstrirt 
court  to  tbe  supreme  conrt.  It  would  be  Just 
as  reasonable  to  allow  an  appeal  from  as 
order  overruling  a  demurrer  or  granting  a 
motion  for  a  new  trial,  before  final  Ju<!^nnent 
from  a  Justice  of  the  peace,  as  to  allow  an  ap- 
peal from  an  order  granting  a  temporary  Ib- 
Junctlon  pendente  llto  from  tbe  district  conrt 
to  tbe  supreme  court  In  neither  case  wonU 
the  appeal  be  fmn  a  final  Jndgmcfit.  Td 
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tbe  coiutttvttea  Is  as  ejcpHclt  In  allowing  ap- 
pwlB  In  on*  caae  from  final  Judgments  as  In 
the  o«bw.  In  mch  the  right  of  appeal  la 
tnm  m  final  Judgment.  It  tbe  Intention  vae 
to  gnarmnty  the  rt^^t  of  appeal  from  a  final 
jodgment;  aad  confer  npon  tbe  legislature  Im. 
idled  poifver  to  authorize  appeals  In  all  other 
cases  from  the  district  courts^  then  the  same 
grurantj-  with  implied  power  Is  also  rcrtalned, 
and  to  be  applied  to  Jnirtlcei'  conrts  aa  well 
aa  to  courts  In  the  administration  of  estatea. 
It  would  be  no  answer  to  this  that  the  legis- 
lature bad  prerlonaly  conferred  the  powor  In 
the  one  case  and  wltbb^d  It  In  tbe  other.  If 
tkt  power  exists  In  the  'li«lslatnre,  the  tight 
oenld  be  conferred  upon  Justices*  courts  at 
any  time.  It  Is  apparent  that  sncb  an  un> 
fortunate  oonatraetlon  or  Implication  was  not 
eenteniriated  nor  Intended.  It  would  be  pre- 
earning  too  much  to  say  tbat  tbe  framera  of 
the  eonstltntton  were  ftarfnl  that  tbe  leglria- 
tore  would  enact  laws  preventing  appeals 
from  final  Judgments,  and  that,  therefore, 
tills  provision  was  Inswted,  giving  a  guaranty 
at  tbB  right  of  appeal  from  sucb  Judgments, 
tlniB  leaving  to  the  le^slatnre  the  right  to 
enact  laws  allowti^t  appeals  from  Intertocu- 
tary  orderi.  Espeelally  to  tbta  so  when  wa 
emwider  the  fact  that  peaity  every  state  la 
Um  Union  allows  appeals  from  final  Judg- 
ment, and  reetrlglB  or  prohibits  appeals  from 
iBtetlocntory  orders  aa  b^ng  against  the  pol- 
ley  of  the  law.  The  framers  of  tbe  conatt 
tntton  oonld  not  have  anticipated  that  tbe  leg* 
lAIature  would  do  an  unreasonable  thing,  and 
tboB  taS^e  away  tbe  right  of  appeal  tram  a 
final  Judgment^  when  that  right  bas  grown 
to  be  almost  Inherent,  and  yet  nse  words  suf- 
ficient to  authorize  It  to  do  that  which  In  most 
states  Is  ctmsldered  questionable,  and  by 
eminent  law  writers  to'be  against  tbe  poU(7 
of  tbe  law. 

Jn  granting  flw  tlfdit  of  appeal  from  all  final 
Jn^nnents  the  people  Int«ded  to  grant  the 
Tif^t  tit  appeal  from  a&  final  Judgments  wly. 
^nie  supreme  cowl,  being  a  creature  of  tbe  con- 
stltullou,  has  only  lueh  powers  as  are  thwein 
OODfened  upon  It  The  only  JnrlBdictlini  that 
Is  conferred  by  the  constitution  upiHi  the  su^ 
prane  court  In  appeal  cases  Is  appeals  from 
final  judgments.  There  Is  no  express  declara- 
tion that  appeals  will  not  lie  from  Judgm«ita 
other  flian  final  Judgments.  But  the  court  con- 
siders Oie  affirmative  declaratlai,  aa  used  In 
tbe  section,  that  "fnmi  all  final  Jodgmoits  ot 
tbe  district  court,  there  shall  be  a  right  of  sp- 
peal  to  the  supreme  court"  aa  manifesting  tbe 
intent  at  the  flramers  of  tbe  constitution  to  ex- 
cept fVom  tbe  appellate  Jurisdiction  of  tbe  sn- 
iveme  court  appeals  from  the  district  courts, 
other  than  appeals  from  final  Judgments.  Tbls 
Intentkn  and  Impllratlon  Is  founded  on  tbe 
manifest  Intent  ot  tbe  fmmm  of  the  constitu- 
tion, and  upon  the  general  rules  of  constnicdon 
that  the  expression  of  one  thiiv;  In  the  constl- 
tntlou  Implies  the  necessary  exclusion  of  things 
not  expressed.  We  are  of  tbe  oplulon  tbat 
wtaoi  tbe  firamers  at  section  0  used  the  terms. 


"from  all  final  Jndgmenta  of  the  district  court 
then  sfaaU  be  a  rigbt  of  an>eal  to  the  supreme 
court"  they  Intended  to  deny  tbe  right  uC 
peal  to  tbe  supreme  court  In  all  other  cases, 
attboagh  no  eGcpiess  tenw  of  aesatloa  were 
used,  and  that  so  much  of  subdivision  3  of  sec- 
tion aeS5,  Oomp.  Laws  Utah  1888,  anthorlzlng 
appeals  tmsa  oeders  granting  aa  bijanctlon,  is 
abrogated  and  amuiled  Isy  this  section  of  the 
constitution.  Duroussean  v.  U.  6  Cranch, 
307;  Ex  parte  Attorney  General,  1  CaL  SO; 
Ex  parte  McCardle,  7  Wall.  506;  U.  a  v. 
Arredondo,  6  Pet.  723,  725 r  Snth.  St  Const. 
H  325-327;  Fowler  v.  Scully,  72  Pa.  St  456; 
Cooler.  Const.  Urn.  pp.  7»"105:  Story,  Const. 
H  413-403;  state  v.  Hallod^  14  Nev.  202; 
Ex  parte  Vallandlgham,  1  Walt  251;  Rail- 
road Co.  V.  Or&nt  W  U.  8.  401;  Page  v. 
AUen,  68  Pa.  St.  3ttS;  Kiny  v.  Merctin,  5 
How.  103;  Potter's  Dwar.  St  874,  675.  The 
pol[<7  of  tbe  laws  of  the  several  states  and  of 
the  United  States  Is  to  prevent  unnecessaiy 
appeals.  It  Is  not  the  policy  ot  courts  to  re- 
view cases  by  piecemeal.  The  Interests  of  lltl* 
gants  require  that  cases  shall  not  be  prema- 
turely brought  to  tbe  highest  court  The  er- 
rctfs  complained  of  may  be  c(»Tected  in  the 
court  In  which  they  miglnated;  or  the  party 
Injured  br  them  ml^t  notwithstanding  the  In- 
jury, have  final  JudgmMit  In  hla  favor.  If  a 
Judgment  intolDcutory  In  Ha  nature  were  the 
strttfect  of  ai)peal,  each  of  sudi  Judgments  ren- 
dered In  the  case  could  be  brought  b^ore  tbe 
appellate  court  and  litigants  baraHsd  by  tise- 
less  delay  and  eaqwnae,  and  tbe  conrts  burdmed 
with  unnecessaiy  labor.  Preem.  Judgm.  |  33. 
The  reason  of  tbe  rule  Is  obvious.  A  party 
against  whran  an  Interlocutory  order  Is  made 
may  have  all  bis  wrongs  redressed  and  his 
rights  protected  upon  a  final  hearing,  and  then- 
fore  he  baa  no  ground  of  couqilatait.  If  these 
rfghta  an  not  protected  <m  a  final  bearing  in 
the  trial  court  the  error  can  be  corrected  on 
ai^ieal  from  tbe  floal  Judgment 

We  conclude  tbat  an  appeal  from  an  order 
pendente  Ute  granting  a  temporaiy  hUunctlon 
U  not  an  appeal  from  a  final  Judgmrat  and 
tbat  such  an  order  Is  not  a  final  Judgment 
from  which  an  appeal  wOI  lie  to  this  court,  un- 
der section  8  of  the  constitution.  Artiuan  v. 
ManufactnriDg  Go.  (Neb.)  20  N.  W.  S73;  Baker 
V.  White,  92  U.  S.  176;  Telegraph  Co.  v.  Locke, 
<Ind.  Sup.)  7  N.  E.  579;  Hume  v.  Bottle,  148 
n.  S.  245,  13  Sup.  Ct  5-2;  Freem.  Judgm.  f 
3i;  Bank  v.  Jenkins.  109  111.  219;  Bostwlck 
V.  Brlnkerhoff,  106  U.  S.  3,  1  Sup.  Ct  15; 
Hill  V.  Railroad  Co..  140  U.  S.  62.  11  Sup.  Ct 
OUO.  See  Stewart  v.  Maateraou,  131  U.  S.  171, 
9  Sup.  Ct  682;  WaKer  r.  Oliver.  63  III.  200; 
Brown  V.  Edgeitoo  (NebL)  16  N.  W.  474;  2 
Enc.  PL  &  Pmc  p.  53;  Tlnly  v.  Martin,  SO 
Ky.  463;  Tructt  v.  Rains,  17  &  a  4.11;  Ray 
V.  Norttarup.  55  Wis.  SD6.  IS  N.  W.  239;  Bel- 
les r.  Storkman,  42  Ohio  St  445;  Dowi  v. 
Congdon,  28  X.  7.  122. 

It  Is  contended  tbat  the  appellantB'  rl^t  of 
anieal  Is  guarantied  undOT  tbe  statute.  A  dtl- 
sen  has  no  vested  right  m  stiitutoiy  provisions 
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and  exemptitma.  A  statutory  rlgbt  to  have  cas- 
es reviewed  ou  appeal  may  be  taken  away  by  a 
repeal  of  the  statute,  even  as  to  case*  which 
have  been  previously  appealed.  In  this  cue 
the  oonstltatlon  bas  taken  away  tbe  right  of  wt^ 
peal  from  an  lnterlociit(»7  order  granthig  tbe 
t»nporary  Injunction  appealed  from.  Oooley, 
Const.  Llm.  pp.  471-173;  Railroad  Co.  Grant, 
06  U.  S.  398;  Ex  parte  McCaxdle,  7  WaU.  606. 
The  appeal  from  the  order  giaDtlng  the  li^nne- 
tioQ  Is  dismissed,  with  costs. 

ZANE,  0.  J.,  concurs.  BARTCH,  dis- 
qualified to  Bit  In  case. 


EASTMAN  T.  GURRET. 
(Supreme  Court  U  Utah.    Oct  29,  1696.) 

APPSAL— Oki>BR  VAOATIXa  JUMMBHT— FlMAUTT 
— COXSTITDTIOMJU.  liAW— VbBTBD  RiOHTB. 

1.  The  plaintiff  recovered  JudEment  in  an  ac- 
tioo  of  ejectment  agalost  defendant.  The  judg- 
ment, on  motion  for  a  new  trial,  was  set  aside 
aud  vacated,  and  a  new  trial  granted.  From 
the  order  setting  aside  aud  vacating  the  Judg- 
ment, plaiotiff  appealed.  Respondent  moved 
to  dismiss  the  appeal  on  the  ground  that  the 
judgment  not  bemg  final,  tt  is  not  within  the 
conxtitutional  right  of  appeals.  Hdd,  affirming 
North  Point  Consol.  Irr.  Co.  v.  Utah  &  S.  L. 
Canal  Co.,  46  Pac  824,  13  Utah,  — ,  that,  as 
the  appeal  was  not  from  a  final  judgment  of  the 
district  court,  it  is  prohibited  by  implication 
under  section  9,  art  8,  Const.,  and  by  the  ap- 
plication of  the  maxim,  "Incluslo  nnlus  est  ex- 
ciusio  alterius."  The  constitution  has  taken 
away  the  statutory  right  of  appeal  from  the  or- 
der vacating  and  setting  aside  the  Judgment  ap- 
peale<l  from.  By  nsing  the  terms,  'from  all 
tiiiul  judgments  of  tbe  dfstrtct  coarts.  there  shall 
be  a  right  of  appeal  to  the  supreme  court"  in 
connection  with  the  balance  of  the  section,  the 
framers  of  that  instrument  intended  to  deny  the 
right  of  appeal  to  the  supreme  court  fai  all  oth- 
er cases  arising  under  that  clanse,  although  no 
express  term  ot  negation  was  used. 

2.  The  policy  of  the  laws  of  the  several  states 
and  of  the  United  States  Is  to  prevent  unneces- 
sary appeals.  Interests  of  litigants  require 
that  cases  shall  not  be  prematurely  brought  to 
the  higher  court  nor  hy  piecemeal,  and  litigants 
harassed  by  useless  delay  and  expense,  and  the 
courts  burdeued  with  unnecessary  labor. 

S.  A  citixen  has  no  vested  right  in  the  statu- 
tory privilege  or  exemptions.  A  statutory  right 
to  have  any  particular  qaeation  reviewed  on  ap- 
peal may  be  taken  away  by  a  repeal  of  the  stat- 
ute. 

(Syllabus  by  the  Court) 

Appeal  from  district  court,  Third  district; 
John  A.  Street,  Judge. 

Ejectment  by  M.  Eastman  against  A.  R. 
Gurrey.  From  an  order  vacating  a  Judgment 
for  plaintlflF,  plaintiff  appeals.  On  motion  to 
dismiss.  Granted. 

0.  B.  Varian  and  Rlcy  H.  Jones,  for  appel- 
lant  T.  Ellis-Browne,  for  respondent 

MINER,  J.  It  appears  from  the  record  In 
this  case  that  the  plaintiff  recovered  Judgment 
In  tbe  district  court  in  an  actltm  In  ejectment 
^Inst  the  defendant  In  February,  18^. 
This  judgment  was  sfterwards  set  aside  and 
vacated,  and  a  new  trial  granted,  on  motion 
ct  tbe  defendant  Hie  appellant  appeals  from 


tbe  order  vacating  and  setting  aride  the  jodff- 
ment.  The  respondent  now  mores  to  <1''n"'ff" 
the  appeal  on  the  groond  tbat  no  iQveal  Ues 
to  this  court  from  an  order  vacating  and  set- 
ting aside  the  Judgment  under  section  9  ot  »r- 
tlde  8  of  tbe  state  constitution,  and  that  soch 
order  was  not  a  final  judgment  from  whicb 
an  appeal  will  lie  to  tills  court  The  same 
principle  is  Involved  In  tola  appeal  as  In  that 
of  North  Point  ConsoL  Irr.  Co.  v.  Utah  &  8. 
Lu  Canal  Co.  (decided  at  the  present  term)  4S 
Pac.  824,  14  Utah,  ISfi.  That  case  Involved 
the  constitutional  right  of  appeal  from  an  or- 
der granting  an  Injanctlon  pendente  lite.  The 
dedslou  In  that  case,  on  principle,  Is  decisive 
of  this.  We  shall  therefore  content  ontselvea 
with  a  reference  to  the  reasoning  la  that  case 
OS  applicable  In  this.  This  case,  as  that  In- 
volves the  construction  of  sections  4  and  9 
of  article  8  of  the  consUtutlcHi.  Section  » 
provides  that  "From  all  final  Judgments  of 
the  district  courts,  there  ihall  be  a  ri^t  ot 
appeal  to  the  supreme  court."  Upon  that  sub- 
ject this  court  said:  "There  Is  no  express  dec- 
laration that  appeals  will  not  lie  from  Judg- 
ments other  than  final  Judgments,  but  tbe 
court  considers  the  afflrmative  dedaration  used 
In  the  section  as  manifesting  the  intent  of  the 
framers  of  the  constttutl<ni  to  except  from  the 
appellate  jurisdiction  of  the  supreme  court  all 
appeals  oUier  than  am>eals  from  a  final  Judg- 
ment This  restriction  and  Implication  Is 
founded  on  the  manifest  Intent  of  tbe  framers 
of  tbe  constitution,  and  upon  the  general  rules 
of  construction  that  the  expression  of  one 
thing  In  the  constitution  Implies  the  necessary 
exclusion  of  things  not  expressed.  We  are  at 
the  opinion  that  when  the  frameis  of  section 
9  used  the  terms,  'From  all  final  judgments  ot 
tbe  district  courts,  there  shall  be  a  right  of  ap- 
peal to  the  supreme  court'  they  Intended  to 
deny  the  right  of  appeal  to  the  supreme  court 
in  all  other  cases  arising  under  that  clause, 
although  no  express  tCiin  of  negation  was 
used."  Durousseau  t.  U.  S.,  6  Cranch,  SOT; 
Ex  parte  Attorney  General,  1  CaL  85;  Ex 
parte  McCardle,  7  Wall.  B06;  U.  S.  v.  Ar- 
redondo,  6  Pet  723,  726;  Snth.  St  Const  fS 
32fr-327;  Fowler  v.  ScuUy.  72  Pa.  St  456; 
Cooley,  Const.  Llm.  pp.  78-105;  Story,  Const, 
Si  413,  453;  State  v.  Hallod£,  14  Nev.  202; 
Ex  parte  Vallandlgham,  1  Waa  2S1;  .Rail- 
road C!o.  T.  Grant,  98  U.  S.  401.  We  are  of 
the  opinion  that  an  appeal  from  an  order 
vacating  and  setting  aside  a  judgment  Is  not 
an  appeal  from  a  final  judgment,  and  that  such 
an  order  Is  not  a  final  judgment  from  wtaldi 
an  appeal  will  He  to  this  court  under  section  9 
of  article  8  of  the  constitution.  Ariman  r. 
Manufacturing  Co.  (Neb.)  20  N.  W.  873;  Baker 
v.  White,  92  U.  S.  176;  Telegraph  Co.  v. 
Itocike  (Ind.  Sup.)  7  N.  E.  579;  Hiune  v.  Bowl€. 
148  U.  S.  245,  13  Sup.  Ot.  582;  Freem.  Judgm! 
{  34;  Bank  v.  Jeukins,  109  IlL  219;  Bostwlck 
T.  Brlnkerhoff,  106  U.  8.  3,  1  Sup.  Gt  15;  Hfll 
V.  Railroad  Co.,  140  U.  S.  52,  U  Sup.  Ct  680; 
2  Knc.  PI.  &  Prac.  p.  63;  Ttnly  t.  Martin, 
80  Ky.  4G3;  Holcombe  t.  UcKuslck,  29  Hmr. 
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«S2;  Brown  t.  Bdgerton  (Neb.)  16  N.  *W. 
474;  Wate  Oliver,  63  Dl.  200;  Traett 
T.  Bains,  17  B.  O.  4S1:  Dows  r.  Congdon,  28 
N.  Y.  122;  Bay  v.  Northrnp.  55  Wis.  396,  13 
N.  W.  239;  BoUea  t.  Stockman,  42  Ohio  St 
446.  The  reason  of  the  mle  is  obTlons.  A 
party  against  wbmn  an  order  Is  made  Tacating 
and  setting  aside  a  Jndgment  may  hare  an  his 
wrongs  redressed,  and  his  rights  protected, 
npon  a  new  trlaL  If  the  party  whose  Judg- 
ment Is  vacated  sncceeds  npon  a  new  trial,  he 
has  suflTered  no  injury.  If  he  has  a  fair  trial, 
he  sboald  not  complain,  as  he  has  all  the  law 
contemplates.  If  these  rights  are  not  protect- 
ed npon  a  final  hearing,  the  errors  can  nsoal- 
ly  be  corrected  upon  appeal  from  the  final 
judgment  "The  policy  ^  the  laws  the 
several  states  and  of  the  United  States  fs  to 
preroit  nnnecessary  appeals,  l^e  appellate 
courts  win  not  review  cases  by  piecemeal.  The 
tntereats  lO.  litigants  nqulte  that  causes  should 
not  prematurely  be  broo^t  to  the  higher 
courts.  The  errors  complained  of  might  be 
corrected  In  the  court  in  Thlch  they  originat- 
ed; or  the  party  injured  by  them  might,  not- 
withstanding the  injury,  have  final  Judgment 
In  his  tevor.  If  a  Jndgment  lnterlocut(»7  In 
Ita  nature  were  the  subject  of  appeal,  ead)  of 
such  Judgments  rendered  in  the  case  could  be 
Inonght  before  the  appellate  court,  and  liti- 
gants harrassed  by  nselesa  delay  and  expense, 
and  the  conrts  burdened  with  nnnecessary 
labor."  1  Pre^.  Jndgm.  |  83.  If  it  be 
dalmed  tiiat  the  right  at  appeal  la  gnatftntled 
under  the  stature,  the  anawn*  would  be  that 
a  dtlien  has  no  Tested  r^ht  in  the  statutCRy 
prtvfleges  or  exemptions.  The  statutory  right 
to  have  any  particular  question  reviewed  on  ap- 
peal may  be  taken  away  by  the  repeal  of  the 
statute.  The  constitution  has  taken  away  the 
right  of  appeal  from  the  order  vacating  and 
setting  aside  the  Jndgment  appealed  from. 
Gooley,  Const  Llm.  pp.  471-473;  Ex  parte 
McCardle,  7  WalL  506.  The  appeal  In  this 
case  is  dismissed,  with  costs. 

ZANB,  a     and  BABTOH,  X,  ooneor. 


TStBSSBN  v.  BIGGS  et  sL 

(Bnprene  Court  of  Idaho.   Nov.  14,  1806.) 

ArrsAL— DimisaAL. 

Whm  the  record  shows  no  final  Judgment 
or  other  final  disposition  of  the  case  In  the  dis- 
trict court,  the  appeal  wUl  he  dinmlssfd  <ui  mo- 
tion. 

(Syllabus  by  the  Court) 

Appeal  from  district  court,  Nez  Percee  coun- 
ty; W.  G.  Piper,  Judge. 

Actlm  tfy  3.  D.  0.  Thlessen  against  Clifford 
Biggs  and  Henry  Biggs,  partners.  Judgment 
for  plaintiff,  and  defendants  appeal.  Dis- 
missed. 

James  W.  Beld,  fw  appdlanta.  B.  O.  Neill, 
(or  respmdeiit 


HUSTON,  J.    This  aetkm  was  ortgtaially 

commenced  In  the  probate  court  of  Nes  Percee 
county,  and  was  brotigbt  to  recover  possession 
(tf  a  certain  number  of  sheep  claimed  by  plain- 
tiff. The  facts,  as  shown  from  the  record, 
are  as  follows:  The  plalnUS  and  defendants 
are  engaged  in  the  sheep  business  In  Nez  Per- 
ces  county.  During  the  winter  at  1896  a 
number  of  sl^p  from  the  band  of  plaintiff 
strayed  Into  the  band  of  defendants,— some 
160  head.  Within  three  or  four  days  there- 
afto*,  defendants  notified  plaintiff  of  the  fact 
and  requested  him  to  come  and  remove  his 
sheep  from  the  band  of  defendants.  This  the 
plaintiff  neglected  to  do,  and  defendants  herd- 
ed and  cared  for  said  sheep  of  plaintiff  during 
the  winter  of  1895  and  1896.  In  the  spring 
of  1896,  plaintiff  made  demand  of  defendants 
of  delivery  of  said  she^  Defendants  refus- 
ed to  deliver  them  until  their  bill  for  herding 
and  keeping,  amounting  to  |50.  was  paid. 
Thereupon  plaintiff  brings  his  action  of  claim 
and  delivery.  Now,  it  would  seem  to  the  or- 
dinary mind  that  the  Issues  arising  from  this 
state  of  facte  are  brief  and  simple.  There 
was  no  dispute  about  the  facts.  The  only 
question  was,  is  the  plaintiff  legally  bound  to 
pay  the  agister's  Hen  of  the  defendante  to 
entitle  him  to  the  possession  of  the  sheep?  To 
settle  this  question  (about  which  there  should 
never  have  been  any  dispute,  unless  It  arose 
upon  the  amount  claimed  by  defendante),  we 
find  the  following  proceedings  in  the  record: 
Action  by  plaintiff;  complaint  filed;  amended 
complaint;  answer  to  original  complaint;  an- 
awer  to  the  amended  complaint;  cross  com- 
plaint and  answer  to  cross  complaint.  The 
probate  court  seems  to  have  been  turned  into 
an  arena  for  an  exhibition  of  legal  acrobatics 
in  the  way  of  pleadings.  A  trial  was  had  be- 
fore a  Jury  upon  this  formidable  array  ot 
pleadings  In  the  probate  court,  which  result- 
ed In  the  following  verdict:  "We,  the  Jury 
duly  Impaneled  and  sworn  to  try  the  above-en- 
tiUed  action,  find  that  the  plaintiff  is  entitled 
to  recover  from  the  defendants  the  possession 
of  the  one  hundred  and  forty  head  of  sheep  de- 
scribed In  the  plaintiff's  amended  complaint 
or  the  sum  of  $315,  the  value  thereof,  In  case 
delivery  cannot  be  had.  B.  P.  Mudge,  Fore- 
man." And  further:  "We,  the  Jury  duly  im- 
paneled and  sworn  to  try  the  above-entitled 
action,  find  a  verdict  for  defendants  In  the 
sum  of  forty  dollars.  B.  P.  Mudge,  Fore- 
man." Upon  this  verdict  Judgment  was  ren- 
dered by  the  probate  court  In  favor  of  the 
plaintiff  for  the  recovery  of  140  head  of  sheep, 
or  their  value  (^15),  and  for  the  defendants  In 
the  sum  of  f40,  and  their  coste  in  this  action, 
amounting  to  $70.40.  From  this  Judgment  of 
the  probate  court  plaintiff  appealed  to  the  dis- 
trict court.  The  case  came  up  in  the  district 
court  npon  the  pleadings  filed  in  the  probate 
court,  and,  on  motion  of  the  plaintiff,  Jndg- 
ment was  rendered  upon  the  pleadings,  to  wit 
for  the  possession  of  140  bead  of  ahe^,  and 
for  his  costs.  There  were  numerous  motkHis 
made,  aa  appears  by  the  record,  for  retaxatlon 


Digitized  by 


an  46  PACIFIC 

<tf  -omtm,  atc^  aad  on  tbe  2lBt  of  Msy,  lflD6, 
Um  foBowIng  tntcy  appears  In  fbe  reoord  br 
tbe  dlttrict  court:  "Now  at  this  time  tbe  const 
reoden  a  decision  on  the  mottoa  to  stritae  out 
the  evoBs  complaint,  and  for  Jndicment  on  Uae 
pteadlnss,  beietofore  argned  and  snbsalttsd 
berein.  and  sustains  tbe  satne,  except  as  to 
tbe  cross  complaint,  which  Is  allowed  to 
9tand.  To  which  ruling  the  plaintiff  asks  and 
Is  allowed  an  exception,  and  to  which  ruUng 
the  court  also  allows  an  exraptlon  to  counsel 
for  defendant."  Upon  the  record  thus  made,  de- 
femduits  ai)peal  to  this  coart.  Motion  to  die- 
miss  appeal  is  flled  by  respondent.  The  mo- 
tion Is  granted,  fbr  the  reason  tbe  record  does 
not  show  any  final  Judgmeitt,  or  other  final 
dlsposldoti  of  the  case.  The  granting  of  a 
todgment  on  the  pleadtngn  was  error.  Hie 
case  rtioaU  bsve  been  tried  and  decided  by 
ttw  district  conn  as  a  whole.  There  was  no 
flXCBse  Mr  QtTldtag  tbe  Ibsdw.  The  Terdfet 
aad  Jttdgmcnt  of  tbe  probate  eonrt  was  « 
proper  Otiqwsltion  of  the  case,  ezc^t  ttkst  tbe 
defendsnts  sboidd  have  beoi  given  a  ileo  upon 
tbe  sheep  antU  their  bID  for  keeping,  as  found 
by  tlie  Jury,  was  paid.  Stock  Co.  v.  Delmnne 
<Idabo)  20  Pae.  97.  Tbe  appeal  la  dismissed; 
costs  to  abide  resalt  of  trial  of  the  case  In  dis- 
trict eoovt.  It  is  soggested  to  tbe  district 
oovRt  that  It  sboeld  proceed  nd  try  tbe  ac- 
tion upon  tbe  ]mam  mined  by  the  pleadings. 

UOnOAH,  a  .J.,  and  SULUTAN*  3^  «Mi- 


WBBBLIBR  et  at  T.  COM MBBOIAL  BANK. 
Of  UOSOOW. 
4SDprBB0  Cowt  of  Idabou   Nov.  14,  ISM.) 

— Harmlkss  Error. 

1.7he  failure  to  allexe  sod  prove  a  dsmana 
In  an  action  by  a  depositor  aKainst  a  bank 
whit*  has  faHed  Is  not  groiiDd  for  rerprsal  of 
ivdRBieDt,  whn«  the  rraord  shows  each  de- 
■maad  wonid  have  been  fruitleaa  and  vnavailiog. 

2.  riuintiffs  procured  of  defendant  liank,  witb- 
hi  a  short  time  of  tbe  failnrp  of  the  bunk,  two 
drafla.  giTing  thHr  cbeeba  tberefor,  opon  fumie 
deposited  by  them  with  the  bank.  The  drafts 
were  not  accepted  by  the  payees  therein,  but 
were  returned  to  plaintiffs  by  due  coume  of 
mail,  not  baring  been  presented  at  drawee 
iiank.  Mrf,  that  In  an  action  by  pJaintlffs  to 
recover  amount  due  them  from  said  bank,  in- 
cluding amount  of  said  drafts,  the  failure  of 
plnintilh  or  the  payee  in  the  draft  to  prMetrt 
tbm  at  the  drawee  bank  for  payment,  and  have 
them  duly  protffited,  was  not,  in  the  abseaee  of 
any  proof  that  defendant  had  been  damajced 
by  suc-h  rrailasness,  under  the  Ktatutes  of  Ida- 
ho, a  defense  to  plalntiCTB  sctioo. 

&  Section  423U  R«v.  St  Idaho,  oommeatad 
npuB  and  appUed. 

(SyUabns  by  the  Court) 

Appeal  from  district  conrt,  Latsta  onnty; 
W.  U.  Piper,  Judge. 

Action  Xrr  W.  W.  Wheeler  and  others,  part- 
ners as  Motter,  Wbeeler  &  Co..  against  tbe 
Oommsrclsl  Bank  of  iMoscow,  to  recover  on 
drafta.  Fnxn  a  Jodgmeat  tor  plalntlflk,  de- 
fndaat  appsali.  Amwm^, 
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Forney,  SmlUi  *  Mooie  and  Uosau  He. 
Moone,  tot  appeliant  Bwset  A  attO,  for  re- 
apQO  dents. 

HUSTON,  J.  There  appouB  to  be  no  dls 
pnte  as  to  the  facta  la  this  case.  They  aoe, 
brtefly,  as  follows:  The  deHendant  was  on  tbe 
19th  day  of  Uarch,  18U&,  and  for  some  time 
prevlouB  had  been,  engaged  in  tbe  tMuiklog 
buslneos  la  the  lowu  of  Moscow,  Idaho.  Tbe 
plaintiffs  were  customers  and  depositors  of  said 
bank.  On  tbe  12th  day  of  Manih.  UfiK>,  plabi- 
tiffs,  then  having  a  balance  to  their  credit  in 
said  bank,  procured  tbavfrom  a  draft  npon 
tbe  Cba«e  National  Bank  of  New  York  City, 
for  tbe  sum  of  9M0;  aad  «n  ttw  lUth  day  of 
Uarcb.  .IttW,  pialntlffs  .procured  from  said  de- 
fendant another  draft  upon  tbe  said  Chaae 
National  Bank  for  the  sum  of  9500.  For  both 
of  these  drafts,  pif  tntufa  -leave  cbedm.  At  tbe 
time  tbe  last  draft  was  psocnred,  about  it 
o'clock  p.  m.  on  tbe  l»th  day  of  UarcU.  ISUa, 
the  plaintiffs  had  a  deposit  ia  said  Oommpfcial 
Bank  of  Moscow  of  |1.MW.U».  lUe  defend- 
ant bank  dosed  Its  doors  on  the  lUth  of 
March.  ltA5.  Soon  tberaafter  both  said  drafts 
were  returned  to  plaintiffs  1^  tbe  payees  named 
therein,  with  a  allp  paaMd  theraoo,  omtalnlac 
the  Dews,  "Bank  Failed."  On  tbe  auth  day  of 
March,  isas,  this  acUoa  was  tmught  by  plaln- 
tlffs  for  tbe  recovery  of  (l.(AW.Uai.  the  amount 
claimed  tor  plataitlfiBB  to  be  due  tbem  from  tbe 
defendast.  Including  tbe  ameoat  of  said  two 
drain.  To  tbis  cdsim  of  plaintiffs,  defoulant 
Interpsses  nnmerous  defenses.  It  Is  claimed 
ttaat  tbe  acdoa  Is  not  tooiight  tn  tlie  name  af 
tbe  real  parties  In  Interest;  that  It  does  not 
appear  that  said  Anftsbawe  ever  been  aaalgnad 
by  the  payees  tbereic  named  to  pUlntifIs; 
that  no  demand  la  allied  tai  tbe  complaint  or 
was  proven  upon  the  trial;  that  it  la  net  ^ 
Isgcd  In  tbe  complahit  or  proven  in  tbe  trial 
that  said  drafts  bad  even  been  .protaated. 
These  propositions  sDe  «laAovated  laxge^  by 
defendant  In  Its  brief,  srblcb  la  a  very  marvd 
of  legal  Ingenuity  and  kaleidoscope  transforms* 
tions.  It  Is  addou  we  ase  presented  with  so 
complete  a  superstructure  of  legal  technicali- 
ties. But  tlie  record  ^osrs  us  this  cold  array 
of  facts:  On  tbe  12th  and  itftb  days  of  March, 
tbe  plaintiffs,  as  customera  of  the  de- 
fendant bank,  bad  on  deposit  with  said  bank, 
sutOect  to  tbe  check  or  sail  of  plaintiff^  the 
sum  of  about  $1.109/J2;  that  on  those  days 
pialntlffs  drew  their  checks  against  that  sum 
for  the  smonnt  af  $1,000,  and  received  therefor 
two  drafts  of  f 500  each  upon  the  Chase  Na- 
tional Bank  of  New  Vorli;  which  ttiey  for- 
warded to  the  payees  thereto  named,  and 
which  said  drafts  were  returned  by  due  course 
of  mall  to  plaluttffs,  without  an^eiptance.  and 
with  a  slip  attached,  containing  the  words 
"Bans  Failed."  Platntlflls  had  paid  n.OOO  for 
these  drafts,  and  at  tbe  time  one  of  them,  at 
least,  was  Issued,  the  defendant  weD  knew  It 
was  exceeding  Its  limits  In  making  the  draft 
tor  It  oloaed  itB  d«oi8Aad  ceaaad  4ioliig  toosl- 
nees  within  an  hour  after  Issuing  It 
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We  are  admontibed  by  sectloD  4  of  oar  Reus- 
ed Staratea  tbat  our  statntoa  "are  to  be  itberal- 
ly  construed,  with  a  view  to  effect  Ibelr  ob- 
jects and  promote  Jaaflce."    We  are  muiUe  to 
discern  wherein  or  how  Justice  would  be  pro- 
moted by  allowing  the  defendaat  corporation 
to  avoid  the  payment  of  a  debt  wblcb,  as  mat- 
ter of  fact.  It  admits  It  owes,  because  some 
custom  of  bankers  or  technical  rale  of  law  boa 
not  been  observed  by  the  ctwlltor.    We  can 
see  but  little  cogency  In  the  claim  that  no  de- 
maud  Is  alleged  or  proven.    The  defendant 
closed  its  doors  permanently  within  an  boar 
after  the  Issuance  of  the  last  draft.  Wbeve 
and  of  whom  should  a  demand  be  made7  Not 
of  the  president  of  the  bank  surely.    He  la  not 
the  bank.    Nor  of  any  other  othcer  of  the  ti- 
stltatlan.  It  could  only  be  made  of  the  bank 
by  shouting  tbroufrh  the  keyhole,  and.  lud  thai 
course  been  resorted  to,  we  doubt  not  the  aa- 
awer  at  defendant  woald  have  bristled  with 
technical  objections  agalnat  aucb  proeedve. 
No  demand  was  neoessary,  for  it  would  tuire 
been,  as  the  record  clearly  shows,  ane  of  tlKwe 
vain  and  nseiess  thhigs  which  tbe  law  does  -XMt 
require.    And  the  same  may  be  said  of  the 
want  of  presentation  of  the  drafts  at  the 
Chase  National  Bank.    It  would  have  been  a 
vain  and  useless  thing.    Tbe  attempt  by  de- 
fendant to  create  an  Impression  that,  If  pi«- 
aented.  tbe  drfifts  would  have  hem  patd.  Is  a 
failure.    The  testimony  falls  to  estabtlsli  any 
such  thing.    There  la  ito  pretense  tliat  the  de- 
fendant has  been  danrnged  t>y  any  alleged  t<e- 
mlssness  of  plaintiffs.    As  we  have  before 
Bald,  tbe  record,  when  analysed,  shows  a  nak- 
ed attempt  to  avoid  tbe  payment  «r  a  fOBt 
debt  through  tbe  technlcalttles  of  tbe  law; 
and.  whatever  fb»  result  might  be     otter  Ju- 
rlsAlctlons,  we  have  the  positive  inhibition  , 
contained  In  «ectton  43»l  of  oor  Revtaad  atat- 
ates.  which  Is  as  follows:         court  nniBt  In 
every  stage  of  an  aetkia  disregard  any  error 
or  defect  In  tbe  iriendlngs  or  prooeedtt«s  which 
does  not  affect  tbe  sobMatntlal  ilgbts  «f  tiie 
parties,  and  no  judgment  wf^  be  Mversed  or 
affected  by  reason  of  snch  terror  or  defect" 
Howmr  much  respect  we  may  have  for  the 
mmmwiB  autborltles  cited  by  the  ceansd  <or 
deftndant,  we  cannot  recognize  ttem  aa  hav- 
ing more  binding  force  upon  na  than  car  own 
flutntes.    The  Judgment  ot  tbe  dtetrlot  eoort 
U  atSrmed,  with  costs. 

MORGAN,  a      and  SUIiUVAN,  3.,  eon- 
extt. 


IVORMOTLB  T.  LATAH  OOCNTT. 

(Silpreme  Court  of  Idaho.    Nov.  14,  1896.) 

Utozicatins  Liqooks— Amoo^it  or  Licbxbs. 

Tbe  HtattrtvB  of  1895  (Sess.  Laws  Idaho 
18nA,  p.  SUt  Dmride  that  in  any  dtj,  town,  vit- 
Iflxe.  or  bamlrt  wfaerp,  at  the  last  gCDpral  elec- 
tioo  next  precedio^  the  d«te  of  the  applleatloD 
Cor  Ucttsob  tbe  total  vote  CM  «oTenu»  «e-  I 


eeeded  150  votes,  tbe  som  to  be  paid  for  lice  use 
■hall  be  ¥500  per  ananm.  In  a  iprecinct  where 
the  vote  was  m  excess  of  150,  although  there 
was  iocloded  In  eald  Kecinct  an  .Uicorporated 
town,  village,  or  cit7.  but  only  ooe  imiIUbs 
place  for  rae  whole  precinct,  the  Dumber  t3 
votes  cast  at  such  precinct  is  the  criterion  bv 
which  the  amonnt  of  license  must  be  guTcrneo. 
tS^'llabus  by  tbe  Oonrt.) 

Appeal  from  district  court,  Latah  county;  W. 
G.  Piper,  Judge. 

Action  by  M.  C.  >;ormoyte  against  lAtah  coxm- 
ty.  Judgment  for  plaintlfC.  Defendant  appeals. 
Bevetsed. 

Atty.  Gen,  Faraoiu  and  UoNamee  &  Uoison, 
tor  aspeUant   Ooaiw  &  Pkkett,  Air  lespondent. 

HUSTON,  t.  Thla  m  an  aetkn  brought  bcr 
Idalntlff  to  recover  bade  tbe  sum  of  $50  claJm«& 
to  have  been  unlawfully  exacted  from  biua  by 
tbe  sheriff  of  said  county,  as  collector  of  licenses, 
and  paid  by  plaintiff  under  protest.  The  license 
was  collected  under  the  provisions  of  section  4  of 
an  act  of  the  Idaho  l^slature  (see  Sess.  Laws 
Idaho  1895,  p.  82),  which  is  as  follows:  "Sec 
4.  The  amount  to  be  paid  by  eatdi  appHcant  for 
such  license  shall  be  the  sum  of  Ave  hundred 
dollars  per  year,  or  a  proportlooate  anioimt  for 
each  fraction  of  a  year,  In  ai^  city,  town,  vil- 
lage or  hamlet,  where,  at  the  last  general  elec- 
tion next  preceding  the  date  of  the  appllcatlon- 
fbr  license,  the  total  vote  for  governor  exceeded 
one  hundred  and  fifty  votes,  and  three  himdred 
dollars  per  year  In  an  other  cities,  towns,  vil- 
lages or  hamlets."  The  "City  of  KeDdrldt,"  so 
called.  Is  within  the  predoct  of  Kendrick,  only 
a  portion  of  which  Is  Included  in  thf  corporate 
limits  of  the  city  of  Kendridt.  There  was  but 
one  polling  place  In  said  precinct,  and  tbe  num- 
ber of  votes  cast  at  that  polling  place  for  gov- 
ernor Bt  the  election  In  1894  (the  last  election 
preceding  the  application  for  license)  was  in  ex- 
cess of  160  vdtes.  The  polling  list  is  tbe  only 
evidence  available  or  permissible  to  establish 
tbe  fiicts  required  by  tbe  statute  upon  wblcb  to 
Ox  or  base  tbe  amount  of  license  to  be  required; 
and  It  is  conceded  that,  that  evidence,  the 
amount  demanded  and  received  by  tbe  sheriff 
was  the  proper  amount.  State  v.  Doherty,  2- 
Idfflho.  1105,  29  Pac.  856.  There  was  do  bri^ 
filed  by  respondent  In  this  case,  nor  any  argu- 
ment made.  The  JaAKUMUt  of  the  dUtrict  eonrt 
Is  reversed,  with  costs. 

MORGAN,  a  J.,  and  SULLTVAN,  coa- 
cnr. 


HATTABAnOH  v.  VOLtilfER. 
(Supreme  Court  of  Idaho.    Nov.  17,  1896.) 

Naw  TaiAb— Statsmknt— ExccPTioKs— Appbai^ 

Tkansouipt — Skuvicb. 

1.  An  exception  to  an  order  deoying  a  new 
trial  is  aared  by  the  provisions  of  sec-tian  4427, 
Rer.  St.,  without  tbe  InterposltleB  of  a  forasd 
objection  to  tbe  rnUng  of  tbe  oourt  or  Judge. 

2,  An  appeal  ii  peifected  when  the  proper 
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notice  has  be«n  serred  and  filed,  and  a  proper 
undertaking  is  filed  within  the  time  required  by 
law.  And  under  the  proTiaiona  of  paragraph 
rule  27,  of  the  rules  of  thia  court  <32  Pac.  xf.). 
e  tranacript  of  the  record  on  appeal  must  be 
serred  and  filed  within  60  days  after  the  »ppe»l 
ia  perfected. 

lirnder  provislona  of  aections  4889,  4890, 
Rev.  St.,  a  transcript  may  be  serred  by  mail. 

4.  When  amendments  are  offered  and  allow- 
ed to  a  proposed  statement  on  motion  for  a  new 
trial,  the  statement  aa  amended  most  be  en- 
grossed before  this  conrt  will  consider  soch 
statement. 
(ByUaboB  by  the  Court) 

Appeal  from  district  court,  Net  Perces 
county;  W.  G.  Piper,  Judge. 

Action  by  I.  O.  Hattabaugh,  trustee,  against 
John  P.  VoUmer.  Prom  a  Judgment  for 
plalatlff,  and  an  order  denying  a  new  trial, 
defendant  appeals.  On  motion  to  dismiss. 
Oranted. 

James  W.  Held  and  James  W.  Foe,  (or  ap- 
pellant. Morgan  &  Moore  and  Coder  ft 
Pickett,  for  respondent 

SULLIVAN,  J.  This  Is  an  appeal  from  the 
judgment,  and  the  order  overruling  a  motion 
for  a  new  trial.  A  motion  was  made  to  dis- 
miss the  appeal  on  the  tbree  grounds  follow- 
ing, to  wit:  (1)  That  no  exception  was  sav- 
ed to  the  order  oTerruIlng  the  motion  for  a 
new  trial;  (2)  that  the  transcript  was  not 
served  on  reBpondent  in  the  time  required 
by  the  rules  of  this  court;  (3)  that  the  state- 
ment contained  In  the  record  Is  not  sach  a 
one  as  the  law  requires. 

As  to  the  first  ground:  Section  4427,  Rev. 
St.,  declares  that  certain  orders  and  deci- 
sions are  deemed  excepted  to,  and  the  order 
denying  a  new  trial  comes  within  that  class, 
and  for  that  reason  no  formal  exception  Is 
required. 

As  to  the  second  ground:  Paragraph  8  of 
rule  27  (32  Pac.  xl.)  provides  that  a  tran- 
script of  the  record  must  be  served  upon  the 
adverse  party,  and  filed  In  this  court,  within 
60  days  after  the  appeal  is  perfected.  Sec- 
tion 4S08,  Rev.  St.,  provides  that  "an  appeal 
is  taken  by  filing  with  the  clerk  of  the  court 
in  which  the  Judgment  or  order  appealed 
from  Is  entered,  a  notice  stating  the  appeal 
from  the  same  or  seme  s[>eclfic  part  thereof 
and  serving  a  similar  notice  on  the  adverse 
party  or  his  attorney."  Said  section  also 
provides  that  ao  appeal  so  taken  Is  ineffec- 
tual for  any  purpose  unless,  within  five  days 
after  the  filing  and  service  of  the  notice  of 
appeal,  an  undertaking  be  filed,  or  a  deposit 
of  money  t>e  made,  with  the  clerk,  as  there- 
inafter provided.  From  this  section  of  the 
statute  It  will  be  observed  that  an  appeal 
Is  taken  by  filing  and  serving  a -notice,  but 
the  appeal  is  of  no  effect  unless  an  undertak- 
ing be  filed  within  five  days  after  filing  and 
serving  the  notice.  Section  4814,  Rev.  St., 
provides,  Inter  alia,  that  whenever  an  appeal 
is  perfected  as  provided  in  the  preceding  sec- 
tions of  chapter  2,  tit.  13.  of  the  Revised 


Statntee.  It  stays  all  further  proceedings  Id 
the  court  below  upon  the  Judgment  or  order 
appeaJed  from,  or  upon  the  matters  em- 
braced therein.  Paragraph  8  of  rule  27  {31 
Pac.  xl.)  provides  that.  In  all  cases  where  aa 
appeal  is  perfected,  a  transcript  of  the  rec- 
ord must  be  served  and  filed  within  60  days 
after  the  appeal  Is  perfected.  Taking  Into 
consideration  the  provisions  of  said  section 
4814  applicable  to  the  point  under  considera- 
tion, and  paragraph  8  of  said  rule  27.  they 
clearly  Indicate  that  the  time  for  serving  and 
filing  the  transcript  does  not  begin  to  run 
until  the  three  acts  liave  been  done,  to  wit: 
The  filing  and  serving  of  notice  of  appeal, 
and  filing  the  undertaking.  See  Shlssler  v. 
Crooks.  1  Idaho,  369;  MUler  v.  Mining  Co.,  2 
Idaho,  1140,  31  Pac.  802.  In  the  last-cited 
case  this  court  said  that  an  appeal  Is  perfect- 
ed when  the  notice  of  appeal  Is  served  and 
Oled,  and  the  proper  undertaking  Is  placed 
on  file,  according  to  law.  In  this  case  the 
notice  of  appeal  was  served  and  filed  on  the 
2&th  day  of  July.  1896.  and  the  midertaklng 
on  appeal  was  filed  on  the  27th  day  of  said 
month.  It  is  shown  by  affidavit  that  the 
transcript  was  served  by  mail  on  the  25tli 
day  of  July.  1890.  Service  of  transcript  un- 
der certain  circumstances  and  conditions, 
may  be  made  by  mail  Rev.  St  fiS  4889, 4S0a 
The  transcript  was  served  In  time. 

As  to  the  third  point  made  by  the  motion: 
Appellant  prepared  a  proposed  statement  on 
motion  for  a  new  trial,  and  served  it  on  re- 
spondent's attorneys,  whereupon  they  pro- 
posed 21  amendments,  thereto,  which  amend- 
ments were  allowed  by  the  Judge.  The  21 
amendments  thus  allowed  required  the  in- 
sertion of  certain  words,  sentences,  and  par- 
agraphs in  various  parts  of  the  proposed 
statement  designating  the  page  and  line 
wherein  such  amendments  were  to  be  insert- 
ed. And,  instead  of  engrossing  the  proposed 
statement  and  amendments,  the  amendments 
were  simply  attached  to  the  proposed  state- 
ment and  th^  certificate  of  settlement  in- 
dorsed thereon.  The  statement  as  settled, 
was  handed  to  the  printer.  In  connection 
with  the  other  papers  required  to  be  printed 
In  the  transcript  of  the  record.  When  the 
transcript  was  printed,  neither  the  lines  nor 
pages  of  the  printed  transcript  correspoijded 
with  Hues  and  pages  of  the  original  written 
or  typewritten  transcript  For  instance,  the 
second  amendment  allowed  was  the  inser- 
tion after  the  words  "Bank  of  Moscow,"  In 
the  fifteenth  line  of  page  2  of  said  proposed 
statement  the  following,  to  wit:  "For  the 
purpose  of  showing  that  the  trust  mentioned 
in  paragraph  two  of  plalntifTs  complaint 
was  therein  entered  Into  and  sanetioaed  b; 
the  board."  The  words  "Bank  of  Moscow- 
do  not  occur  In  line  15,  p.  2.  of  the  state- 
ment, as  printed  In  the  record  before  us,  and 
the  words  proposed  to  be  inserted  have  no 
relevancy  In  connection  with  the  language 
used  In  said  line  ISw  The  same  is  true  In  re- 
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gaid  to  (Hnue  of  (he  other  ameadmeDts.  The 
attorneyB  for  appellant  filed  In  this  court  on 
November  11,  1896  (the  decision  having  been 
announced  In  October,  1890),  an  exhibit 
Bhowiug  where  the  amendments  should  be 
Inserted  In  the  statement,  wherein  It  Is 
shown  that  the  amendment  which  was  di- 
rected to  be  Inserted  after  the  words  "Bank 
of  Moscow,"  In  line  16  of  page  2,  above  re- 
ferred to,  should  be  Inserted  In  line  30  of 
said  page  2.  The  third  amendment  allowed 
consisted  of  several  questions  and  answers, 
and  they  were  directed  to  be  Inserted  after 
the  figures  "1896,"  In  line  29  of  page  2.  The 
said  figures  do  not  appear  In  said  line.  It  Is 
shown  by  said  exhibit  that  said  amendment 
should  be  Inserted  In  line  19,  page  3,  Instead 
of  in  line  29,  page  2,  as  stated  In  said  amend- 
ment This  Is  sufficient  to  Illustrate  the  con- 
dition of  the  transcript  of  the  record  In  this 
case,  and  to  show  the  necessity  of  engross- 
ing the  statement  after  amendments  have 
been  allowed  thereto.  The  printed  transcript 
very  seldom.  If  ever,  would  correspond  In 
page  and  line  to  the  original,  and  it  would  be 
an  utter  Impossibility  to  ascertain  the  place 
In  the  transcript  where  amendments  should 
be  Inserted.  Hence  arises  the  necessity  of 
engrossing  the  statement  before  the  tran- 
script of  record  is  printed.  The  trial  Judge 
should  not  settle  a  statement,  where  amend- 
ments are  allowed,  until  after  the  engross- 
ment thereof.  Said  exhibit  shows  the  diffi- 
culty under  which  appellant's  attorneys  la- 
bored In  Inserting  the  amendments  into  the 
printed  transcript,  and  that  It  could  not  have 
been  correctly  done  without  reference  to  the 
original  transcript,  which  Is  not  among  the 
files  of  this  court  It  Is  Impossible  for  this 
court  to  properly  consider  a  case  on  such  a 
transcript  as  Is  here  presented,  and  we  shall 
not  undertake  to  complete  a  transcript  by 
engrossing  It.  That  duty  devolves  upon  the 
appellant  or  plaintiff  In  error.  In  the  case 
of  Pence  v.  Lemp  (Idaho)  43  Pac.  75,  the 
statement  on  motion  for  a  new  trial  was  In 
substantially  the  same  condition  as  the  one 
In  the  case  at  bar.  It  consisted  of  the  pro- 
posed statement  and  the  proposed  amend- 
ments thereto,  and  was  not  engrossed  after 
the  allowance  of  the  amendments.  In  Smith 
V.  Davis.  55  Cal.  26,  the  court  In  commenting 
on  a  statement  such  as  the  one  under  consid- 
eration, said:  "Such  documents,  not  en- 
grossed Into  one,  and  attested  by  the  signa- 
ture of  the  Judge,  have  never  been  reganled 
as  the  statement  required  by  law,  and  have 
never  been  considered  by  this  court  on  ap- 
peal." The  motion  to  dismiss  is  granted, 
with  costs  in  favor  ot  reapondenta. 

Od  Rehearing. 

A  petition  for  rehearing  has  been  filed  In 
this  case,  and.  after  carefully  considering 
tbe  same,  a  rehearing  Is  denied.  It  la  <wd^ 
ed  that  a  remitUtiir  Isane  at  once; 

MORGAN,  C.  J.,  and  HUSTON.  J.,  concor. 
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WILSON  et  a1.  v.  JOHNSON  et  aL 
(Court  of  Api>eal8  of  Kansas,  Southern  Depart- 
ment, E.  D.    Oct  6,  1896.) 

JoiKT  TsNAKCV — Estates  ik  Estikett — Convbt- 
ANCB  BT  Will — Acqdiescencb. 

1.  Estates  In  entirety  and  Joint  tenancies  are 
recognized  by  our  supreme  court  as  existing 
in  Kansas;  and,  until  the  passage  of  chaptN 
203  of  the  Session  Laws  of  1S91,  the  rifibt  of 
survivorship  under  the  common  law  was  in  full 
force  and  effect. 

2.  Where  a  hnsband  and  wife  own  an  estate 
in  entirety,' they  can  be  divested  of  such  estate, 
and  become  tenants  In  common,  only  by  execut- 
ing regular  conveyance,  or  by  a  contract  legal- 
ly entered  into  between  them. 

3.  Where  a  wife,  who  is  one  of  the  owdms  of 
no.  estate  in  entirety  in  a  homestead,  states  In 
her  will  that  she  owns  an  estate  as  tenant  in 
common  with  her  husband,  each  owning  the  un- 
divided one-half  thereof,  and  bequeaths  a  life 
estate  to  him,  and  her  interest  in  snch  home- 
stead after  such  life  estate  to  another,  and  also 
in  tbe  same  will  bequeaths  all  of  her  household 
goods  and  other  property  to  the  same  legatee^ 
held,  that  this  is  not  a  sufficient  contract  or  con- 
veyance upon  her  part  to  divest  her  of  the  es- 
tate in  entirety,  and  create  the  estate  of  tenant 
In  common  as  to  her. 

4.  Where  the  husband,  who  ix  the  other  own- 
er of  an  estate  in  entirety,  consents  to  the  con- 
ditions of  the  will  mentioned  in  section  3  of 
this  syllabus,  and  to  the  disposition  of  the  prop* 
erty  thereunder,  Md,  that  snch  consent  is  not 
a  suSicie&t  contract  or  conveyance  upon  bis 
part  to  diveat  him  of  his  ratate  in  entirety,  and 
create  the  estate  of  tenant  in  common  ns  to  him. 

5.  To  attempt  to  constme  such  will  and  con- 
sent as  a  contract,  we  are  nnable  to  find  a  con- 
sideration passing  to  the  husband  to  recom- 

Eense  him  for  transferring  his  contingent  estate 
1  fee  simple. 
(Syllabus  by  the  Court) 

Error  to  district  court,  Franklin  county;  A. 
W.  Benson,  Judge. 

Action  by  Matilda  Johnson  against  Mary 
E.  Wilson  and  others.  Judgment  for  plain- 
tiff, and  defradanta  Mary  E.  Wilson  and 
WlUlam  M.  Wilson  bring  enot.  Reversed. 

Wm.  H.  Clark,  for  plaintiffs  in  error.  John 
W.  Defoid  and  H.  P.  Welsh,  fot  defendants 
in  error. 

DENNISON,  J.  This  Is  an  action  brought 
in  the  district  court  of  Franklin  county, 
Kan.,  by  Matilda  Johnson,  as  plaintiff,  to  re- 
cover the  possession  of  the  undivided  one- 
half  of  certain  real  estate,  and  to  procure 
tbe  partition  thereof,  alleging  ownership  In 
her,  and  that  Mary  E.  Wilson,  WlUlam  M. 
Wilson,  and  J.  R.  Bamett,  the  defendants, 
were  wrongfully  withholding  the  possession 
from  her.  Barnett  filed  a  disclaimer,  alleging 
that  he  was  a  tenant  under  James  Davis. 
On  February  24,  1884.  George  W.  Dawson 
and  wife,  by  warranty  deed,  conveyed  to 
James  Davis  and  Catherine  Davis  lots  13.  15, 
and  the  north  19  feet  of  lot  17,  In  block  55, 
In  the  original  town  site  of  Ottawa,  Frank- 
lin county,  Kan.  James  Davis  and  Catherine 
Davis  were  at  that  time  husband  and  wife, 
and.  from  atmut  the  time  of  the  conveyance 
above  mentioned  until  their  death,  they  occu- 
pied the  abore  premises  as  tbelr  homestead. 
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On  Tebraarr  T,  1887,  Oatherlne  Davie  exe- 
cuted a  wlU,  which  containod,  amoow  other 
thlnss,  tbe  following  bbcUmis,  numbered  2 
and  8: 

**(2)  Since  tbe  bomestead  vbere  I  now  live 
wltb  my  busbond,  James  DaTls,  to  wit,  lote 
tbirteen  (18),  fifteen  (16),  and  uortb  nineteen 
^9)  feet  of  lot  sevMiteen  (17),  block  flfty-flre 
(56),  Ottawa  city,  is  now  owned  tfy  botb  ct 
OB  OS  tenants  tn  common,  each  of  us  ownlns 
the  undivided  one-half  thereof,  and  In  order 
that  my  husband  may  have  tbe  use  of  said 
bomestead,  I  hereby  give  and  devise  to  my 
said  husband,  James  Davis,  tbe  possession, 
use,  and  control  of  all  my  interest  in  and 
to  said  bomestead,  for  and  daring  tbe  nat- 
tural  life  of  my  said  husband,  and  also  tbe 
use  of  all  the  household  furniture  tber^n. 
(8)  I  give,  bequeath,  and  devise  to  my  sister 
Matilda  Johnson,  and  to  her  belrs  and  as- 
signs, forever,  all  my  property,  of  every 
kind  and  nature,  both  real  and  personal,  to 
have,  hold,  use,  control,  and  dispose  of  as 
to  ber  may  seem  best.  Including  all  my  inter- 
est In  BiUd  bomestead  above  mentlomed  and 
said  honsehold  furniture,  subject,  bowevw, 
to  tbe  life  estate  of  my  siUd  busband  In  the 
property  mentioned  in  Item  2  of  this  wilt" 

Attached  to  said  will  is  tbe  following  state- 
ment, made  by  James  Davis: 

James  Davis,  the  husband  of  Cather- 
ine Davis,  having  been  made  acqoalnted 
with  tbe  provlslonB  of  the  within  will,  and 
of  the  disposition  therein  made  by  said  C!ath- 
erine  Davis  of  her  property,  do  hereby  con- 
sent to  the  same.  Witness  my  hand,  tlds 
Ttb  day  of  February,  1887.  James  Davis. 

"We  hereby  certify  that  tbe  said  James 
Davis  signed  tbe  above  consent  In  our  pres- 
ence, thin  7th  day  of  February,  1887.  Mag- 
gie Davis.  Lucy  J.  Latimer.  Wm.H.  Olark." 

On  June  23,  1888,  Catherine  Davis  died, 
and  on  Jane  26tb  her  will,  as  above  stated, 
was  duly  probated.  Tbe  claim  of  the  plain- 
tiff bidow,  Matilda  Johnson,  is  based  npon 
tbe  above  facts. 

On  December  15.  1888,  James  Davis  exe- 
cuted a  wlU,  which  contained,  amoi«  other 
tidngs,  the  following  section,  numbered  2. 

"(2)  To  Mary  B.  Wilson  and  William  M. 
Wilson,  ber  busband,  I  give,  bequeath,  and 
devise,  in  fee  simple  absolute,  all  the  fot 
lowing  described  real  estate,  situated  In 
Franklin  county,  Kansas,  to  wit:  Lots  thliv 
teen  (13)  and  fifteen  (IS),  and  the  north  nine- 
teen (19)  feet  of  seventeen  (17).  in  block  fifty- 
five  (55),  In  the  city  of  Ottawa,  Franklin 
county,  Kansas,  to  have  and  to  bold  to  them, 
their  heirs  and  assigns,  forever." 

On  November  6,  1890.  James  Davis  died, 
and  on  November  10,  1800,  bis  will  was  duly 
probated.  The  defendants  below  are  In  pos- 
session of  the  property,  claiming  title  under 
the  will  of  James  Davis.  The  case  was  tried 
by  the  courts  without  a  Jury,  and  Judgment 
was  rendered  agiUnst  tbe  plaintiffs  In  error 
(defendants  below),  tbe  Wilsons.  Tbey  bring 
tbe  e«M  here  for  review. 


The  only  question  to  be  determined  us 
Is:  Did  the  viU  ot  Catherine  Davis  and  tbe 
eimseBt  ot  James  Davis  attached  tboeto 
vest  the  title  to  the  real  estate  In  dlqinte  in 
Matilda  JobnscHi.  after  the  Uftt  estate  of 
James  Davis  bad  beat  determlnedt  It  must 
be  conceded  that  tbe  deed  from  Dawson  and 
wife  cmiveycd  to  Jlames  Davis  and  Oatherlne 
Davis  an  estate  In  entirety  In  the  real  estate. 
Bstetes  In  taltavtf  and  Joint  ^ancles  are 
recognized  by  our  supreme  court  as  existing 
In  Kansas,  and.  until  the  passage  of  duster 
20a  of  the  Session  Laws  of  1891,  tbe  r^ 
of  survivorship  under  the  common  law  was 
In  full  force  and  effect.  See  Bak«'  v.  Stew- 
art, 40  Kan.  442.  19  Pac.  004;  Bblnn  -  v. 
Sblnn,  42  Kan.  31  Pa&  818;  and  Simons 
▼.  McLaln,  61  Kan.  MO.  82  Pae.  »19l  In  es- 
tetes  In  entirety  held  by  husband  and  wife, 
each  owns  a  life  estate  and  a  contliveBt  ee- 
tete  in  fee  slmgAe  la  the  entire  estate.  Tbe 
contingent  estate  Is  tUanded  solely  upon  sur- 
vivorship. Hie  snrvlvor  takes  tbe  whole 
estate.  The  estete  of  tbe  one  who  dies  first 
la  aided  at  death.  The  Hfe  estate  of  that 
ime  Is  wded,  and  tbe  contin^icy  has  oc- 
curred which  vesta  tbe  entire  estate  tn  tbe 
Burvivw.  The  deceesed  never  has  been  vest- 
ed with  sucb  an  estate  u  could  have  been 
transmitted  to  his  or  her  heirs  either  by  will 
or  otherwtsa 

In  the  case  at  bar  the  following  language  is 
contained  In  tbe  will  of  Gatbeiine  Davis: 
"Since  the  homestead  where  I  now  live  with 
my  husband,  James  Davis,  *  *  *  now 
«med  hf  botb  of  us  as  toianta  tat  common, 
eaeh  of  us  owning  tbe  undivided  one-half 
thereof,  *  *  *.**  The  deteidantn  In  onr 
omt^  that  Am  «nisent  of  James  Davis  to 
tbe  provisions  of  his  wife's  will,  and  tbe  dls- 
posltkn  of  her  iwiqierty,  was  In  tact  a  deed, 
whereby  he  agreed  to  stand  seised  thenceforth 
as  tenant  in  comnHm  with  ber,  and  that,  being 
a  tomnt  la  coamum,  the  devise  of  her  one- 
half  et  the  pn^>erty  Is  valid.  This  ta  the 
pivotal  point  In  thto  easa  If ,  by  the  wm  of 
Gathertne  Davis  and  Oie  consent  of  James 
Davis  attached  thweto,  tbe  estate  hi  entirety 
was  destroyed,  and  they  thereafter  held  the 
estate  as  tenants  In  common,  ttien  tbe  Judg- 
ment of  tbe  district  court  is  correct,  and  must 
be  afllnned;  ottiwwlse,  the  Judgment  nnut  be 
reversed.  If  Mrs.  Davis  was  a  tenant  In 
CMumon  with  Mr.  Davis,  she  could,  with  tbe 
consent  of  ber  husband,  have  bequeathed  her 
<»ie-balf  to  Mrs.  Jobnson.  If  she  owned  tbe 
estate  In  entirety  with  Mr.  Davis,  she  could 
not  have  bequeathed  her  Interest  therein.  In 
the  nature  of  things  a  life  estate  cannot  be 
bequeathed.  The  only  estate  whldi  conid  be 
bequeathed  would  be  the  contingent  estate 
which  goes  to  the  survivor.  As  Mr&  Davis 
was  not  tbe  survivor,  she  had  no  descendible 
estate  in  the  hranesteid.  In  analyzing  the 
will  of  Mrs.  Davis,  It  It  clearly  apparent  that 
she  was  Ignorant  ot  the  estate  she  owned  In 
the  homestead.  She  says  she  is  a  tenant  In 
common  with  Mr.  Davis,  and  owns  One  and)- 
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vlded  one-liBlf  at  nidi  bomeatead.  Hie  tact 
ts  Bbe  WAS  the  owner  of  ftD  eatate  In  eiitlTet7 
with  her  husband.  She  was  eoHdtoDB  of  se- 
curing to  ber  btMband  a  life  estate,  and 
tempted  to  do  so  tlie  wW.  He  already  bad 
a  life  estate.  Had  sbe  been  fully  apprised  ot 
the  Interest  sbe  bad  In  the  homestead,  we  do 
not  know  what  she  m\ght  have  desired  to 
do,  unless  we  are  guided  by  the  prortslons  of 
the  wUl.  We  have  ouij  to  deal  wltt  what  sbe 
did.  At  the  time  she  was  about  to  make  the 
will,  she  owned  the  estate  la  entire^.  Is 
the  assumption  In  the  will,  that,  as  tenant  In 
common,  she  owned  the  nndlTided  one-half 
th«eof,  sufficient  upon  her  part  to  change  her 
ettate  In  the  homestead?  At  the  time  of  the 
making  of  Mn.  Davte'  win,  James  Davis 
owned  the  estate  fai  oitlrety.  Is  hie  state- 
ment that  he  had  been  made  acqnalnted  with 
the  provisions  of  Mrs.  Davls^  will,  and  the  dls- 
poaitioQ  made  of  ber  property  thereby,  to 
wblcb  be  consents,  snfflcient  upon  bis  part  to 
change  bis  estate  In  the  bomefltead?  To  an- 
swer each  of  these  questions  In  the  afSram- 
tive,  we  mnst  decide  that  the  effect  of  the  will 
of  Catherine  Davis  was  to  convey  to  Jamee 
Davis  her  quitclaim  Intereat  In  the  tudlvlded 
on*-balf  of  the  homestead,  and  that  the  ef- 
£e<^  of  the  consent  signed  by  James  Davis 
waa  to  convey  to  Catherine  Davis  his  qalt- 
claim  interest  In  the  undivided  one-half  of  tbe 
homestead;  and  we  must  farther  decide  that 
such  conveyances  took  effect  at  once.  If  It  ts 
to  t^e  effect  only  upon  the  death  of  ritber  of 
4e  makers,  it  la  testamentary  in  its  nature, 
and  not  a  conveyance.  If  it  la  to  pass  a  pres- 
ent Interest,  ^though  tti  possession  and  en- 
joyment may  not  acerne  until  some  future 
time.  It  Is  a  conveyance  of  contxact  See 
Reed  T.  Bazleton,  37  Kan.  321,  16  Pac.  177. 
If  we  determine  that  Mr.  and  Mrs.  Davis  di- 
vested themselves  of  tbeir  estate  In  entirety, 
and  became  owneTs  of  the  homestead  as  ten- 
ants In  common,  tt  should  clearly  appear  that 
they  did  so  by  regularly  ezecoted  convey- 
ances, or  by  a  contract  legally  entered  Into  be- 
tween them.  There  Is  no  contention  that 
there  la  any  conveyance  other  than  tbe  will 
of  Catherine  Davts  and  tbe  consent  of  James 
Davis. 

We  muat  establish  these  instnunenta  as  con- 
veyances of  their  estates  in  entirety  iqion  the 
theory  that  tbe  will  and  consent  are  a  con- 
tract between  them,  by  which  each  agrees  to 
change  tbe  eatate  from  an  estate  In  entirety 
to  tenants  in  common.  We  fall  to  see  bow  an 
analysis  of  tbe  will  and  consent  can  be  made 
more  favorable  to  tbe  claim  of  the  defendants 
In  error.  We  And  Mr.  and  Mrs.  Davis  In  pos- 
session of  their  homestead,  each  owning  an 
eatate  in  entirety  In  the  same.  Surely,  a  per- 
son's title  to  bis  property  or  his  rights  or  es- 
tate ttaerdn  cannot  be  divested  except  by  some 
procese  of  law.  or  by  some  contract  between 
him  and  another.  Interpreting  the  will  and 
consent  as  a  contract,  we  find  James  Davis 
and  hla  wife  each  seised  of  an  estate  for  life 
ud  a  ccwtlngwt  eatate  In  fee  idm^  In  the 


homeetead.  In  section  2  of  the  will,  Mrs. 
Davis  first  assumes  that  she  owns  an  interest 
which  she  does  not  own,  and  then  bequeatlu 
James  Davis  a  life  estate  In  the  bomefltead 
and  all  tbe  household  furniture  tiierein.  In 
section  3,  sbe  bequeaths  all  of  her  property  to 
Matilda  Johnson,  Including  ber  Interest  in  the 
homestead  and  all  the  housetaold  furniture 
contained  tiiere,  subject  to  the  life  estate  of 
Mr.  Davis.  When  James  Davla  idgned  the 
consent,  which  he  did  in  the  presence  of  two 
witnesses,  besides  the  one  whom  he  had  sign 
fbr  him,  as  be  was  unable  to  write,  It  must  be 
assumed  that  he  did  so  to  enable  his  wife  to 
bequeath  away  property  which  she  could  not 
otherwise  have  done,  as  is  provided  In  para- 
graph 7230  of  the  General  Statutes  of  1889, 
which  reads  as  follows:  **No  man  while  mar- 
ried BbaH  bequeath  away  from  Ua  wife  man 
than  one-half  of  bis  property,  nor  shall  any 
woman,  while  married,  bequeath  away  from 
her  husband  more  than  one-half  of  her  proper- 
ty. But  either  may  consent.  In  writing,  exe- 
cuted In  tbe  presence  of  two  witnesses,  that 
tbe  other  may  bequeath  more  than  one-half  of 
hla  or  her  property  from  tbe  one  so  consent- 
ing." It  will  be  noticed  that  the  will  speaks 
of  "all  the  housebotd  furniture"  In  tbe  home- 
stead, and  "all  my  pn^rty,  of  every  kind  and 
nature,  both  real  and  personal,  *  *  *  in- 
cluding all  my  Interest  in  said  homestead." 
Mrs.  Davis  was,  at  least,  bequeathing  away 
from  hpr  busband  more  than  one-half  of 
household  furniture,  which  she  could  not  do 
wlthoot  his  consent,  eiecated  In  tbe  presence 
of  two  witnesses.  It  seems  more  reasonable 
to  ua  to  suppose  that  he  signed  tbe  couaent  to 
permit  her  to  do  this  than  U  does  to  snppose 
that  be  signed  It  to  pennit  her  to  bequeath 
away  from  him  his  own  property,  to  wit,  his 
contingent  estate  In  fee  simple  in  the  bfune- 
atead.  By  tbe  writing  Itaetf,  be  consenta  to- 
the  disposition  she  makes  of  her  property. 
There  b  no  consent  or  anthority  that  she  may 
bequeath  bis  contingent  eatate  in  fee  simple. 
Tbe  will  bequeaths  Catherine  Davis'  Interest 
In  tbe  homestead,  not  James  Davla'  Interest. 
Tlad  Catherine  Davis  survived  James  Davla, 
the  will  would  have  bequeathed  the  Interest 
of  Catherine  Davis,  which  would  have  been 
tbe  entire  estate  In  fee  simple.  James  Davis 
being  the  survivor,  Catherine  Davis  had  no 
descendible  interest,  and  tbe  defendants  in  er- 
ror took  no  interest  in  tbe  homestead  under 
her  wUl.  If  we  are  to  construe  these  transac- 
tions as  a  contract  between  Mr.  and  Mrs.  Da- 
vis, all  the  elements  of  a  ctmtract  must  appear. 
Not  only  must  they  have  contracted  under^ 
standingly,  and  their  minds  have  met  upon 
the  same  proposition,  but  a  consideration  mnst 
have  passed  between  them.  If  either  is  to  re- 
ceive nothing,  we  cannot  construe  tbe  trans- 
actions as  a  contract.  Admitting  all  the  cos- 
tentions  of  tbe  defendants  in  error,  we  are  on- 
aUe  to  discover  what  consideration  was  to 
pass  to  James  Davis.  Certainly  not  the  life 
estate.  It  was  already  his.  Be  adgned  the 
consent  to  permit  bis  wife  to  beqnaath  ha 
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property,  which  is  prorlded  tor  by  statute,  aod 
this  couseut  Imports  its  own  conBlderatkm; 
but,  when  we  are  asked  to  construe  that  con- 
sent into  a  conTeyaoce  of  an  interest  or  estate 
In  his  property,  the  consideration  therefor 
must  appear.  James  Davis  did  not  recc^nise 
the  right  of  Matilda  Johnson  to  the  propeity» 
for,  while  he  was  In  possession  of  the  proper- 
ty, he  made  the  will  by  which  he  bequeathed 
and  devised,  "In  fee  simple  abscdate,"  all  the 
homestead  In  question  to  Uazy  B.  and  Wil- 
liam M.  Wilson. 

It  la  claimed  that  James  Davis  acquiesced 
tn  the  will  of  his  wife,  by  giving  up  the  house- 
hold goods  to  the  legatee,  and  that,  although 
be  lived  more  than  two  yean  after  the  probate 
of  Mrs.  Davis'  will,  he  never  contested  the 
validity  of  it.  No  one  questions  the  validity 
of  the  will  now.  The  plalntifEs  in  «rror  bare 
questioned  the  execution  of  the  consent  by 
James  Davis,  but  we  deem  it  mmeceasary  to 
consider  that  point.  The  Judgment  of  the  dis- 
trict court  is  reversed,  and  the  cause  remand- 
ed, with  instructlona  to  render  Judgment  for 
the  defendants  below.  All  the  Judges  conciir- 
rlng. 


FAHBT  et  aL  T.  PBOPLB. 
(Oourt  of  Aweals  of  Colorado.  Not.  9,  1886.) 

REOOOItlZANCBS— BOXD  TO  RSPLBVT  VlUK— 

Validity. 

A  bond  with  sureties,  given  by  the  defend- 
ant In  a  criminal  case,  conditionea  for  the  pay- 
ment within  five  months,  of  the  fine  snd  costs 
adjudged  against  him,  and  taken  and  ap[Hroved 
by  the  clerk  after  the  adjonrnmeiit  of  court,  la 
not  a  recognizance  upon  which,  in  case  of  de- 
fault, execution  may  at  once  iasue,  under  Gen. 
8t.  1883,  i  966,  providing  that  the  defendant 
in  a  criminal  case  may  replevy  the  fine  and  costs 
by  entering  into  a  recognizance  and  sureties 
before  the  district  court  for  the  payment  of 
SDch  fine  within  five  months,  which  recognizance 
shall  create  a  lien  on  the  real  estate  of  the 
principal  and  sureties,  and  authorizing  the 
clerk,  on  breach  thereof,  to  issue  execution 
tliereon  as  upon  a  judgment  of  the  court. 

Errcnr  to  district  court,  Weld  county. 

Itfotlon  by  Max  Wlckhorst  and  John  P. 
Klug,  as  sureties,  to  quash  an  execution  is- 
sued upon  a  bond  given  by  William  H.  Fahey 
to  replevy  a  fine  and  costs  adjudged  against 
said  Fahey  upon  conviction  for  stealing  cattle. 
From  an  order  denying  the  motion,  the  peti- 
tioners bring  error.  Reversed. 

MUIer  &  Sayw,  for  plaintiffs  in  error.  By- 
ron L.  Oarr,  Atty.  Oen.  (H.  N.  Haynes,  ot 
coonsd),  for  Oie  People 

BBBED,  P.  J.  On  tbe  2d  day  of  Decemba, 
18M,  William  H.  Fabey  was  found  gailt7  of 
stealing  one  steer,  tbe  property  of  one  Gage, 
and  on  the  22d  day  of  December  was  sen- 
tenced to  pay  a  fine  of  $200,  and  costs  amount- 
ing to  something  more  than  V200';  tbe  whole 
amounting  to  (464.35.  After  the  adjonmment 
of  court,  Fabey  attempted  to  r^levy  the  fine, 
and  for  that  purpose  execnted,  with  Wlck- 
horst and  Klug,  the  following  bond: 


"Know  all  men  by  these  presents,  that  we, 
William  H.  Fahey,  principal,  and  Max  Wlck- 
horst and  John  P.  Klug,  sureties,  are  held  and 
firmly  bound  unto  the  people  of  the  state  of 
Colorado  In  the  penal  sum  of  four  bandied 
and  sixty-four  sVi»«  dollars,  lawful  money 
of  the  United  States,  for  tbe  payment  of  which 
well  and  truly  to  be  made  we  bind  ourselves, 
our  heirs,  executors,  and  administrators.  Joint- 
ly, severally,  and  firmly.  Witness  our  bands 
and  seals  this  22d  day  of  December,  A.  D. 
ISM.  Tbe  condition  of  tbe  above  obUgatlcai 
is  such  that  whereas,  the  said  Wm.  H,  Fahey 
was,  at  tbe  November  term  of  the  district 
court  sitting  In  and  for  Weld  county,  Colo- 
rado, A.  D.  18$)4,  convicted  of  the  crime  ot 
larceny  of  live  stoclc,  and  was  sentenced  by 
said  conrt  to  pay  a  fine  of  two  hundred  dol- 
lars and  tbe  cost  ot  said  prosecution,  and 
stand  committed  until  said  fine  and  eoBts  be 
paid.  Now,  If  the  said  Wm.  H.  Ftth^  sball 
well  and  truly  pay  said  fine  and  costs  within 
five  months  from  the  date  of  this  actoiowl- 
edgment,  then  the  above  obligation  to  be  void, 
otherwise  to  remain  in  full  force  and  effect 
William  H.  Fahey.  [SeaL]  John  P.  King. 
[Seal.]   HazWlckborsL  [SeaLl 

and  ajnmved  Iqr  me  it  my  oflloe 
tUs  2SM1  day  of  December,  A.  Di.  18M.  Jabn 
B.  Cooke,  Clerk  of  District  Court,  Weld  Coun- 
ty, OotoEBdo." 

After  the  approval  and  acc^ttance  ot  tbe 
bond,  Fahey  was  released.  The  fine  and  costs 
not  having  beat  paid,  after  tbe  expiration  of 
five  months  an  execution  was  issued,  levied 
upon  tbe  real  estete  of  Slvtg,  flu  snrety,  and 
the  land  advertised  for  sale.  On  Angost  5, 
1895,  idalntlfCs  In  enrar  filed  the  fonowlng  mo- 
tion to  qnasb  tbe  eKcntion:  "Motion  of  Max 
WiGkborst  and  John  P.  King  to  recall.  Bap- 
press,  and  qnasb  the  said  execntkm,  and  to 
release  and  vacate  the  levy  of  said  execution 
upon  tlie  lands  and  ^anises  of  John  P.  King, 
and  enter  such  release  of  record.  Filed  Aug. 
5th,  A.  D.  188B:  Ftant,  tor  defect  ai^eaiing 
on  the  face  ot  said  .necntloii;  second,  be- 
cause tbe  said  fizecntlon  was  Inqirorldaitly 
and  illegally  Issued,  and  Issued  in  violation  ot 
law;  third,  because  the  said  exeentloD  was 
not  Issued  vpoa  any  bond  undertaking  to  ob- 
ligation Jndldal^  forfdted  pursuant  to  any  or- 
dss  of  any  cotirt;  fourth,  because  tbe  said  exe- 
cution was  not  issued  upon  any  recognisance 
entered  Into  before  any  court,  nor  was  tbe 
same  Issued  upon  any  Jodgmmt  against  tbe 
said  Max  Wldkbant  or  JtOm  P.  King,  or  ei- 
ther of  them;  fifth,  because  no  recoi^Isance 
of  record  was  ever  entered  Into  before  court 
by  either  the  said  John  P.  Klug  or  Max  Wlck- 
horst; sixth,  because  any  sale  made  tmder 
said  execution  of  the  lands  or  tbe  inoperty  of 
said  Jf^n  P.  King  will  operate  as  a  dond  up- 
on the,  title  to  such  lands  or  property  of  aald 
John  P.  Klug;  sevCTtii,  because  tbe  siUd  John 
P.  Klug  and  Max  Wlckhorst  are  entitled  to 
tiieir  day  In  court  before  being  involuntarily 
divested  of  any  of  tbelr  iffoperty;  el^ith,  for 
other  good  and  sufficient  reasons."  And  with 
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Boch  motion  waji  filed  tlie  affl^vit  at  King, 
sniHKMed  to  be  In  stq^iort  of  IL  Tlie  affidavit 
was  regarded  as  of  no  Importance  at  the  time, 
and  at  no  Impcntance  in  determining  the  qnea- 
tkm  preeemted.  The  motion  to  recall  and 
qnaah  the  execution  was  denied,  and  from  such 
Judgment  error  was  prosecoted  to  this  court 

The  case  has  been  ably  and  carefnlly 
good  1^  eoansel  of  both  parttea;  It  seems, 
nnnecessarily  so,  considering  that  there  is 
bnt  one  apparently  very  almple  qoestton  in- 
TolTed.  In  the  elaborate  and  carefully  pre* 
pared  argnmrait  of  the  learned  attorney  gen- 
eral the  bond  In  question  and  a  recognisance 
entwed  of  record  In  court  are  contused  to 
be  legally  Identical,  and  subject  to  the  same 
method  of  phMednre,  or  at  least  tb^t  the 
difference  In  the  two  Is  so  el^ht  that  in  the 
printed  argument  it  Is  discussed  as  follows: 
"The  fOTccolng  makes  it  manifest  that  plaln- 
tUFa  in  oTor  seek  to  escape  liability  under 
an  obllgatiMi  which  they  Toluntarily  assum- 
ed, and  the  full  benefita  of  which  their  prin- 
cipal baa  enjoyed  upon  a  bare  technicality. 
They  contend  that  the  recognizance  should 
have  been  read  aloud  to  the  lecognisors  In 
open  court,  with  their  hands  uplifted,  and 
that  they  sliould  have  vertuiUy  assented 
thereto.  Because  this  prahape'was  not  done, 
but,  Instead  of  that,  the  necessary  obligation 
was  reduced  to  writing,  and  signed  and  seai- 
ed  by  them,  and  filed  with  the  clerk  on  a 
Juridical  day,  though  perhaps  a  few  minutes 
after  the  adjournment  of  the  court,  it  Is  seri- 
ously vrgea  that  they  can  escape  all  liabili- 
ty. To  our  minds,  this  is  reducing  a  tecbnl- 
cali^  to  the  thinness  of  a  spider's  web."  I 
cannot  agree  with  the  learned  attorney  gen- 
era] that  the  difference  between  the  two  Is 
merely  technical.  I  regard  it  as  radical  and 
fandamentaL  It  is  admitted  in  argument 
that  the  attempted  proceedii^  to  replevy  the 
flue  and  costs  was  1^  the  bond,  that  It  was 
done  with  the  dcwk  after  the  adjonmment, 
and,  after  admlttii^  the  slight  irregularis, 
contends  that  the  legal  identity  of  the  bond 
with  the  statutory  ree(«nlsance  was  such 
that,  upon  the  default  of  the  obligors  In  the 
brad,  an  execution  could  legally  Issue  npon 
ft  without  a  Judgment.  The  t^al  difference 
between  a  simple  bond  for  the  future  pay- 
ment of  money,  executed  by  sureties,  and 
under  seal,  deposited  with  the  clerk  of  the 
court,  and  placed  on  file,  and  a  statutory 
recogntsance  in  criminal  proceedings.  Is  so 
marked  and  well  defined  that  we  should  hes- 
itate to  discuss  it,  were  it  not  for  the  argu- 
moit  of  the  learned  counsel  for  defendknt 
in  error.  The  reploTying  of  a  Judgment  for 
a  fine  and  costs  la  pur^  statutory,  and  only 
In  criminal  proceedings  Is  a  provision  in- 
grafted upon  the  criminal  law  by  statute; 
and  as  In  any  other  criminal  proceedings,  as 
well  as  in  all  remedies  purely  statutory,  the 
strict  adherence  to  the  provisions  of  the 
statute  is  necessary  to  the  validity  of  the 
proceeding,  any  departure  Is  deemed  serious. 
It  wIU  not  do  to  say  that  something  "like" 


can  be  substituted,  and  that  the  require- 
ments of  ttie  statute  wiU  be  compiled  with. 
The  law  in  regard  to  the  replevy  of  fines 
and  costa  Is  the  following:  "It  shall  and 
may  be  lawful  for  any  powm  or  persons 
ctmvlcted  of  any  criminal  offence  to  replevy 
the  Judgment  fw  the  fine  and  costa,  or  the 
costs  cmly,  when  no  fine  shall  be  Imposed, 
by  Bucb  convicted  poson  or  persons,  with 
one  or  more  good  and  sofflelent  freehtddera 
entering  Into  a  recognizance  before  the  dis- 
trict court,  to  the  people  of  this  state,  for 
the  payment  of  such  fine  and  costs,  or  costo 
only,  within  five  months  of  the  date  of  the 
acknowledgment,  which  recognisance  so  tak- 
en Is  hereby  declared  valid  in  law,  and  to 
create  a  lien  on  the  real  estate  of  an  such 
perscms  as  shall  adcnowledge  the  same,  and 
upon  the  Iveach  therectf  the  elwfe  hereby  au- 
thorised to  issue  an  execution  against  the 
goods  and  chattels,  lands  and  tenements  of 
the  persons  who  entered  recognisance,  In  the 
same  manner  as  if  it  had  been  a  Judgment 
of  the  court,  which  execution  shall  be  col- 
lected in  the  same  mannae  as  Is  prescribed 
in  the  forcing  section.  No  scire  fat^ 
ahaU  be  necessary  prevlons  to  Issuing  such 
execution."  Oen.  St  1883,  8  960.  The  cog- 
nisance must  be  altered  into  In  the  district 
court,  in  open  court  The  clerk,  in  his  office* 
after  adjournment,  or  at  any  time,  Ls  not  a 
district  court,  nor  Is  any  power  conf^red 
upon  him  to  discharge  a  person  from  custo- 
dy or  allow  a  replevy.  A  recognizance  in 
open  court  is  a  solemn  confession  of  Judg- 
ment individually  and  collectively,  to  be  en- 
forced at  the  end  of  five  montha,  If  the 
mon^  remains  unpaid.  It  is  entered  of  rec- 
ord, and  the  Judgment  so  entered  is  declared 
valid  In  law,  and  to  create  a  Uea  upon  the 
real  eetete  of  all  such  persons  as  shall  ac- 
knowledge the  same  (confess  the  Judgment); 
and  upon  default  the  cleric  is  authorised  to 
issue  an  execution  as  upon  any  other  Jndg- 
ment  of  record.  No  scire  facias  is  required, 
simply  tor  the  reason  that  It  is  already  a 
Judgment  that  may  be  enforced,  and  no  pro- 
ceeding is  necessary  to  reduce  It  to  a  Judg- 
ment Compare  the  provisions  of  the  bond 
In  controversy  with  the  requirements  of  a 
recognizance,  and  something  more  than  a 
technical  difference  Is  discovered.  The  word- 
ing of  a  recognisance  entered  Into  In  open 
court  Is:  "Do  acknowledge  yourselves  to 
owe  and  be  Indebted  unto  the  people  of  the 
stete  of  Colorado  in  the  penal  sum  of  *  *  * 
lawful  money  of  the  United  States,  to  be 
levied  of  your  and  each  of  your  goods  and 
chattels,  lands  and  tenements,  to  the  use  of 
said  people.  If  default  be  made  In  the  follow- 
ing conditions."  etc.  It  was  already  a  Judg- 
ment that  could  be  enforced  under  the  pro- 
visions of  the  statute  providing  for  It.  The 
other— the  bond  In  controversy— was  the  or- 
dinary bond  for  the  payment  of  money  upon 
which,  In  case  of  default  It  was  necessary 
to  issue  process  bringing  the  parties  in,  If 
necessary,  an  adjudication,  and  an  entry  of 
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Jndf^nent,  before  an  execution  could  issue; 
and  an  attempt  to  substitute  and  use  it  as 
a  statutory  recognizance  In  a  criminal  case 
did  not  cbaoge  Its  character.  I  can  find 
no  authority,  nor  any  decided  case,  where 
an  ^ecntion  was  allowed  to  be  enforced 
against  the  estate  of  bondsmen  on  this  sort 
of  a  contract  without  their  being  allowed  to 
defend,  or  an  entry  of  Judgment.  "A  recog- 
nizance Is  an  obligation  of  record  entered 
into  before  a  court  or  officer  duly  authorized 
for  that  purpose,  with  a  condition  to  do  some 
act  required  by  law  which  Is  therein  speci- 
fied." 1  Bour,  Inst  2ft4;  Jacob,  Law  Diet.; 
2  Bl.  Comm.  341,  465;  State  v.  Walker,  66  N. 
H.  178.  "A  recognisance  differs  from  n  bond 
In  this:  that  while  the  latter,  which  is  atteet- 
«d  by  the  signature  and  seal  of  tbe  obligor, 
creates  a  fresh  or  new  obligation,  the  f tmner 
Is  an  acknowledgement  or  record  of  an  al- 
ready  existing  debt."  State  t.  Grippen,  1 
Ohio  St.  401;  State  t.  DaUy.  14  Ohio,  91; 
People  T.  Kane,  4  Denio,  535.  "But  the  prin- 
cipal difference  betweoi  the  two  fwms  of 
oUlgation  Ilea  In  the  fact  that  a  lecognlaance 
Is  a  mattw  of  recwd  In  the  nature  of  a  con- 
dlttonal  Jndgmokt,  and  Is  proceeded  npon  by 
scire  fisclas  or  anmmoos."  BespnUJca 
Oobbett.  3  Dall.  476.  Our  statute  la  ezc^ 
tloDal,  and  differs  from  the  statutes  of  near- 
ly all  tbe  statea.  Although  tiie  reoognlsance 
to,  as  In  all  cases,  a  conditional  Judgment 
untU  default,  In  nnurly  aU  the  states  It  Is 
necessary  to  enter  the  default  and  a  Judg- 
ment npcm  which  a  acSxe  fadaa  Issues  to  the 
obligors  to  appear  and  ahow  canse  why  the 
Judgmmt  should  not  be  flnaU  By  our  stat- 
ute»  v^aa  detantt  the  Judgment  becomes 
taai,  and  no  proceeding  by  scire  fadaa  to 
required.  Whetbo-  default  and  final  Judg- 
ment should  be  entered  of  record  briore  the 
Issuing  of  an  execution  we  shall  not  deteiv 
mtna  In  all  the  states  the  recognizance  en- 
tered of  record  to  so  far  a  Judgment  that 
scire  facias  to  tbe  proper  writ,  whOe  npon 
the  bond  In  eontroTcray  for  the  payment  (tf 
monc^  at  a  future  time  no  one  would  pore- 
snme  to  proceed  by  scire  facias,  but  would 
be  compelled  to  proceed  by  complaint  and 
summons,  as  upon  any  other  contract  or  ob- 
ligation. It  to  needless  to  say  that.  nntU 
there  was  an  adjudication  and  a  Judgment, 
no  execution  could  Issue.  The  difference  In 
the  remedy  to  enforce  the  two  kinds  of  ob- 
ligations Is  so  marked  that  no  attempt  should 
be  made  to  substitute  one  for  the  other. 
We  axe  not  called  upon  to  decide  whethn- 
the  bond  was  absolutely  Told,  or  one  that 
could  be  enforced  by  pvopw  proceedings; 
eonsequently  shall  make  no  dectolon  upon 
that  point  If  the  parties  see  fit  to  proceed 
upon  the  bond,  the  question  can  be  adjudi- 
cated. The  Issuing  of  the  execution  by  tbe 
was  uawananted,  and  wecvtlon  void. 
Ulegallty  of  the  entire  ppoceedlng  In  the 
attraspt  to  reptoTy  the  fine  and  costs  appear- 
ed upon  the  record  and  files  and  the  (deiJc's 
entries,  and,  when  the  attention  of  tbe  eonrt 


was  called  to  It,  the  execution  should  bare 
been  quashed.  The  affidavit  of  Klug  In  sup- 
port of  tbe  motion  to  quash  was  nnnecee- 
sary.  Whether  it  was  or  was  not  r^iilar 
and  proper  practice,  it  to  not  neeoosary  to 
determine.  It  is.  at  least,  a  norel  practice 
for  a  litigant  to  file  an  affidavit  to  show  what 
appeared  of  record  In  the  case.  At  any  rate, 
it  might  be  r^arded  as  harmless.  The  exe- 
cution should  have  been  recalled  and  qaaah- 
ed.  In  refusing  the  motion  the  court  erred. 
The  Judgment  of  the  dtotrlct  court  will  be 
rc-versed,  and  cause  remanded,  with  Instroc- 
tlona  to  Qoash  the  execution.  Beraned. 


HORN  T.  OITIZBNB'  8AV1KOS  ft  OOM- 

UEROIAL  BANK  OF  DBNTBR. 
{Court  of  Appeals  of  Ooknado.  Nor.  9,  188a) 
RspLBviv— RBQcinrrEs  or  Valid  Jcdombxt. 
In  replevin,  where  both  parties,  by  tbetr 
pleadings,  daim  the  right  to  poeseMion  of  tlw 
property,  the  judKmeot  must  be  for  its  re~ 
turn  if  ID  the  baDiis  uf  the  defeated  party,  or 
for  its  full  value  where  possesRion  cannot  be 
bad  (Civ.  Code,  f  337);  and  a  judgraeat  per- 
mittiDff  the  party  in  posseselon  to  retain  it.  and 
eetabliahing  a  lien  thereon  in  favor  of  the  other 
party  for  a  epecitied  amount,  is  not  responsive 
to  the  Issues,  and  is  anauthorii»d  and  void. 

Appeal  from  district  court.  Arapahoe  county. 

Action  by  Simon  T.  Horn  against  Wallace 
Bruce  and  the  Cltizois'  Savings  &  Commercial 
Ban^  of  Denver,  Intervener.  Prum  a  judgiuf  nt 
In  tMot  of  luiarena,  plaintiff  appeals.  Mod- 
ified. 

Simon  T.  Ham.  hi  pto.  per.  K.  H.  nnmew 
and  W.  W.  Anderaon,  tat  appellee. 

RBED.  P.  3.  Oa  August  21. 18M,  anwtlsnt 
brau^  salt  against  Wdtoee  Brace  to  obtatai 
ponsussion  of  cows,  homes,  mUk  wsgono^  tarm- 
tog  machlneiy,  sod  utensils,  dahy  appUanoes, 
etc,  eonstltiitlng  ihe  property  of  the  "Brace 
DaliT."  of  the  alleged  Taiae  of  $5,000.  Platai- 
tUF  claimed  tUte  to  tiie  properly  tqr  porduae  tnm 
Ghrlsttona  BrucS^  July  9.  ISM.  Tbe  defeadant 
<iatoied  tltto  by  a  chattel  mortme,  alkidns.  hi 
hto  answer,  deCaidt  ftirectoeaie.  and  pnrctaaae  at 
foredosure  sale.  'Ihe  Brace  mortgage  was  n  sec- 
Mid  mortflMe.  and  waa  so  txpremoa  In  It.  and 
was  subject  to  tbe  prior  monmoe  of  F.  W. 
Beed  &  Co.,  csccofeed  by  Ghrlsttona  Bruce,  for 
$830^  with  tntaest  fbr  a  given  time  at  8  pff 
cent  a  month,  and  afterwards,  ludl  matnrlt]-. 
at  5  per  cent,  a  month.  Tbe  note  aecoiGd  was 
by  Beed  ft  Go.  aold  and  aaslgDed,  and  became 
tbe  property  of  tbe  appellee.  On  Pebrnaiy  13. 
1896.  m»eUee.  barfaig  obtahwd  teve.  filed  Its 
petitfon  of  InterraiboB  in  tbe  mtUt  of  appeUast 
against  Bracew  The  foUowliig  ^vean  of  reraid 
In  tbe  Judgment  oider  of  the  oonrt:  "And  It  tn- 
ther  appuring  that,  I9  consent,  in  cpoi  cooit 
no  eridenoe  should  be  requlnd  oa  the  pan  of 
the  Interrmer  to  estobUsh  the  ffecto  aliened  b 
Ita  pedtkm,  because  tiie  same  had  Qientafbn 
been  detennlned  by  the  wdtot  of  die  Jvy.  asd 
Judgment  thereon,  bt  the  ease  oC  QeeisB  Bnct 
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et  aL  T.  Frank  W.  Baect  et  at,  lieretofon  penffing 
in  this  same  court,  Id  tbe  same  dlTlahu  Uietectf.** 
A  trial  vraa  bad  toa  juiy,  nmltlng  In  the  foUow> 
log  verdict:  "We»  tbe  Jviy,  find  tbe  laauea  beardn 
Joined  for  tbe  plaintiff,  and  asaeae  his  damages  at 
tbe  sum  of  elgbt  bundred  doUan,  and  tbat  be 
entltkd  to  tbe  possesslODOf  tbe  property  \d  cootro- 
Ter^."  Tbe  oomt  required  tbe  ^abitlff  to  remit 
tbe  damages  foond  In  excess  of  $265,  wblcb  waa 
dime  by  consent  of  tbe  plaintiff.  Motion  tot  new 
trial  waa  overruled,  and  on  March  12,  1895, 
Judgment  was  entered  In  ftiTor  of  appellant, 
against  Bruce,  as  follows:  "It  Is  wd^ed,  ad- 
judged, and  decreed  tbat  tbe'  said  plaintiff  have 
and  retain  tbe  posaessltm  at  tbe  goods  and  cbat- 
tela  In  controTenir,  and  have  and  recover  from 
eald  defendant  tbe  sum  of  $255,  and  bis  costs  In- 
curred in  tbte  action;"  and  tbe  following  order: 
"And  let  tbe  Judgment  Cor  Interrentlon  few  tbe 
sum  of  twelve  hundred  and  twwty-alz  and  25- 
100  dollars  be  recorded  bi  tbs  judgment  booit; 
and  let  said  Intervener  have  a  Ueo  upon  said 
property  for  said  amount"  And,  on  the  same 
date,  tbe  following  Judgment  was  entered  of 
record:  "Wherefore,  vtatne  of  the  law,  and 
hf  reason  of  tbe  premises  aforesaid.  It  Is  ordered, 
adjudged,  and  decreed  that  said  intervener  have 
and  recover  tbe  sum  of  91,226.2&,  togetho:  with 
its  costs,  from  die  plaintiff  bmln,  on  account 
of  the  lies  tieretofore  establlabed  against  the 
property  here  in  controversy  by  the  Intervener 
bereln,  and  that  It  may  have  a  lien  on  and  against 
said  property  ttiereof,  whlcb  said  Uen  shall  be 
discharged  on  tbe  payment  of  tbe  sum  of  said 
$1,225.25,  together  with  tbe  costs  of  said  suit" 
PtalDdff  prayed  an  appeal,  and  perfected  It  hy 
ftBng  an  appeal  bond  on  March  26,  1895.  The 
above  proceedings  were  bad  at  the  January 
term,  18^,  of  tbe  district  court  On  the  29th 
day  of  April,  of  tbe  April  term,  1895,  applica- 
tion was  made  ex  parte  to  the  Jndge  at  cham- 
bers to  correct  the  Judgment  of  March  12th.  A 
form  of  order  and  entry  required  were  presented 
and  signed  by  the  Judge;  hut  fearing  the  pro- 
ceeding was  Irregular,  being  ex  parte  and  with- 
out notice,  a  notice  was  served,  and  on  May  3d 
tbe  fallowing  motion  was  filed:  "Now  comes 
tbe  Intorener,  and  moves  tbe  court  that  a  nunc 
pro  tune  order  be  entered  by  tbe  court,  correct- 
ing tbe  Judgment  entry  filed  Msrch  12,  1885, 
In  this  action,  so  tbat  the  same  will  correspond 
with  tbe  facts,  and  the  findings  and  decision  of 
the  court,  in  the  following  req)ects,  vis.  so  that 
it  will  appear  thmln  tbat  tbe  Intervmer  bad, 
before  said  entry  of  Judiirment,  taken  possession 
of  tbe  property  described  in  tbe  complaint,  and 
tbat  the  said  intervener  had  the  right  of  posses- 
8km  and  of  prc^ierty  In  tbe  said  chattels,  as  pro* 
Tided  under  tbe  chattel  mortgage  described  in 
tbe  petition  of  intervention,  and  that  the  plain* 
tiff  m^t  redeem  the  said  property  by  paying 
tbe  Intervener  $1,226.25,  interest  and  costs  of 
suit"  On  May  13,  1896,  tbe  court  sustained 
tbe  uKitlon  to  correct  the  Judgment  entry  of 
March  12th,  and  made  tbe  following  order  and 
Judgment  entry:  "And  now,  to  wit,  on  this  13th 
day  of  May,  A.  D.  1S85,  tbe  same  b^ng  one 
of  the  npilar  days  at  tlw  April  t«rm  of  aaid 


court,  this  cause  coming  on  to  be  beard  on  Hk 
motion  of  the  intervener  to  correct  the  Jod^gment 
entiy  as  made  bereln  on  the  12th  day  o(  March, 
A  D.  1885,  so  as  to  have  tbe  same  eottConn  Id 
the  Judgment  as  pronounced  tf  tbe  caort, 
*  *  *  and  it  appearing  to  the  court  that  the 
said  Judgment  entry  heretofore  made  herein  as 
aforesaid  whs  not  correct,  was  not  In  accordance 
with  the  flndlnga,  and  did  not  correctly  set  out 
the  Ju^iment  as  pronounced  by  the  court  hi 
eald  cause.  It  Is  therefore  ordered  tbat  tbe  said 
Judgment  entry  be  corrected  and  entered  nunc 
pro  tunc  as  of  tbe  date  of  Mareh  12,  A.  D. 
1896,  so  aa  to  read  according  to  tbe  Judgm«it 
entry  now  signed  by  the  Judge  of  tUs  division  of 
this  court,  as  fdlows:  ♦  •  •  WberefOre  It  Is 
ordered  and  adjudged  that  as  against  the  de- 
fendant, tbe  plaintiff  Is  entitled  to  the  possession 
of  tbe  said  property  described  In  the  complaint, 
and  have  and  recover  of  tbe  defoidant  the  sum 
of  $256  sDd  bis  costs  lucnrred  In  Als  action 
against  tbe  defiendant  And  it  appealing  to  tbe 
court  that  this  court  had  bet<etofore  found  that 
the  chattel  mortgage  made  In  favor  of  F.  W. 
Keed  ft  Oo.,  under  which  tbe  aaid  tntervMwr 
<4abnB  the  rlgnt  to  tbe  poesesstoa  of  the  said 
chattels,  and  ttiat  Its  aasignee  waa  still  In  sneb 
poBsetslfm,  bf  reason  of  breaches  in  tbe  C(»- 
ditto ns  of  said  chattel  mortgage.  It  la  there* 
fore  ordered  and  adjudged  that  the  aaid  InterveB^ 
er  and  its  aasltms  retain  tbe  saM  possession  until 
tbe  said  plaintiff  shall  pay  tbe  amount  of  the  In- 
debtedness due  on  the  said  chattel  mortgage, 
which  m  this  date,  March  13,  1885,  tbe  court 
find  to  be  the  sum  ot  $1,226.25  and  costs  of  this 
action  Incurred  tbe  saiu  Inter^Hia';  and,  up- 
on payment  of  the  said  sum  by  tbe  said  plain- 
tiff, be  diall  be  entitled  to  tbe  poases^n  of  the 
said  chattels,  but  until  such  payment  the  said 
Intervener  or  his  assigns  has  tbe  right  of  posses- 
sion and  of  property  in  the  said  chattds,  nndcar 
tbe  terms  and  provisioos  and  conditions  of  HW 
said  chattd  mortgage." 

The  contention  of  appellant  Is  based  upon 
the  action  of  the  court  in  Altering  up  the  oe<- 
der  and  Judgment  entry  of  May  13tb,  in 
place  and  stead  of  the  Judgment  entered  on 
March  12tb,  It  Is  urged  (1)  that,  the  term 
having  expired,  the  judgment  was  beyond  tbe 
eoatrol  of  the  court;  (2>  that,  tbe  Judgment 
entered  March  12th  not  having  been  vacated, 
the  Jndfnnent  of  May  13th  was  void;  (3)  that 
the  court  had  no  power  to  ent»  a  nunc  pro 
tunc  Judgment;  that  such  action  could  be 
taken  only  when  there  had  been  a  delay  or  a 
failure  to  enter  tbe  Jud^ent  at  the  time  It 
was  made.  Then  appears  a  claim  that  tbe 
petition  of  Intervener  waa  Insufflcieut,  In 
substance,  to  warrant  a  Judgment  In  the  first 
Instance. 

On  ecxamlnatlon,  we  think  the  complaint 
sufficient  The  complaint  allege*  Its  title  and 
rlKht  to  the  poBsesslon  of  tiie  property,  a  de- 
mand for  tbe  possession  of  all  the  property 
from  Horn,  the  plaintiff,  and  a  refusal;  then 
prays  Judgment  against  both  plaintiff  and  de- 
fendant and  for  tbe  poosesalon  of  tbe  mwt> 
gaged  property,  "or  the  value  thereof  It  Urn 
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Mnw  cannot  be  fonnd  and  delivered  to  the  In- 
tarener."  The  ralne  of  tbe  property  as  al- 
leged m  tbe  comidalnt  was  $&,000.  The  an- 
■wer  of  tbe  defendant  Brace  admitted  that 
to  be  the  ralne.  Conflequently,  as  between 
those  two,  the  valne  wafl  settled;  also,  as  to 
the  intorrener  If  be  had  no  reaaon  to  attack 
It,  which  It  appears  he  bad  not  Section  227 
of  <be  OItU  Code  Is  as  follows:  ''In  an  ac- 
tion to  recover  tbe  possession  of  personal 
property,  judgment  for  the  plalntlflT  may  be 
for  the  possession  or  the  value  thereof,  in  case 
a  dellveiy  cannot  be  had,  uid  damages  tar 
the  detention.  If  the  prapoty  has  been  de- 
livered to  the  plalntlfl,  and  the  d^endant 
claim  a  return  th^eof,  judgment  tor  the  de- 
fmdant  nu^  be  for  a  return  of  the  property, 
or  the  value  thereof  in  case  a  return  cannot 
be  had,  and  damages  for  taking  and  wlthh 
holding  tb»  same."  The  Judgment  entered 
was  a  void  Judgment  It  should  have  been 
for  the  poasesdon  of  the  entire  property. 
Steveneon  t.  JjoxA,  16  Ocrfo.  ISl,  25  Pac.  313; 
Smith  V.  Bauer,  9  COo.  380,  12  Pac.  897; 
Bboads  v.  OatUn,  2  Oolo.  App.  96,  29  Pac.' 
1018.  The  action  was  r^evin.  Tbe  Jndg^ 
ment,  to  have  been  operative,  must  have  been 
aa  provided  In  the  Code.  The  Undine  In  re- 
gard to  tbe  amount  due  intervener  was  coi^ 
zect,  and  fixing  his  liability  for  tbe  surplus. 
Bboads  V.  Oatlin,  atqwa.  The  statute  requir- 
ed the  Judgment  to  be  ttie  return  <tf  tbe  en- 
tire inroperty  wboi  in  the  liands  of  the  other 
party,  or  for  its  full  value  If  the  possession 
cannot  be  had.  There  Is  no  statute  allowing 
tbe  poasesslott  to  remain,  and  a  mone^  Judg- 
ment to  be  ratered  against  the  party  In  pos- 
session for  tbe  amount  found  due,  nor  was 
any  such  Juc^iment  asked.  It  Is  true,  the  ar- 
der  and  Judgment  tat  91,226.25  provided  that 
Intervener  should  have  a  lien  upon  the  prop- 
erty. But  what  waa  tbe  nature  of  tbe  lien, 
and  how  to  be  enforced?  Plalntlfl  was  in- 
vested with  both  title  and  possession,  and  the 
Intervener  was  given  a  Uen  upon  Ms  own 
property  In  the  poasesslon  of  the  other  par^. 
Bucb  was  the  Judgment  mtered  upon  the  spe- 
dflc  order  of  the  conrt  The  Judgment  al- 
tered March  12th  was  erroneotuB  and  void. 
But  with  the  voidlct  ai^  the  stipulation  In  re- 
gard to  the  rights  of  the  Intervener  we  have 
the  data  upon  which  the  proper  Judgment  can 
be  entered;  and  it  should  have  been  entered 
on  March  12,  1895,  and  this  court  will  enter 
the  Judgment  that  the  district  court  should 
have  entered  on  that  date:  "Tiiat  tbe  Inter- 
vener (the  CHtlaena*  Savings  Bank)  waa  en- 
titled to  the  posseaslon  of  aU  the  pn^terty 
covered  tqr  Its  chattel  mortgage;  that  the 
amount  due  the  Intervener  was  $1,226.26, 
with  Interest  and  costs  of  suit;  and  that  it 
proceed  to  make  the  money  from  the  prop- 
erty; and  that  iSM  proeeeda  of  such  prap' 
etty,  after  paying  and  satisfying  such  debt, 
be  paid  by  the  Intorvmer  to  the  plaintiff, 
Horn;  and  that  any  isoper^  remaining  un- 
Bold  after  p^m«at  of  bitervener's  debt  be  de* 
ttverad  by  tbe  Intervener  to  tbe  plaintiff;  and 


that  the  plaintiff,  Horn,  have  JndgiMBi 
against  the  defendant  Wallace  Bmoa  te 
K!56  damaim  with  Interest  and  eoMs  if 
suit,"  and  have  execution  therefor. 

We  are  relieved  from  the  necessity  of  dis- 
cussing and  deciding  the  question  of  tbe 
power  of  the  court  to  revise  and  correct  the 
Jndffnoit  on  the  18th  of  May,  and  enter  the 
Judgment  that  should  have  been  ent^ed  od 
Mucb  12tb,  aa  It  becomes  nnlmportant.  We 
wUl  simply  remark  that  the  Judgment  of  May 
18th,  awarding  possession  of  the  property  to 
the  Intervener,  was  radioUly  and  fundamen- 
tally different  from  the  verdict  and  the  Judg- 
ment of  March  12tii,  awarding  the  posses- 
sion to  the  plaintiff;  and  aa  the  latter  was 
the  jndgmrait  appealed  from,  and  no  appeal 
was  taken  ttom  that  of  May  ISth,  we,  In  ef- 
fect»  substantially  decide  tbe  questions  in- 
volved In  the  case  anwaled  to  this  court  We 
are  still  unable  to  nndentend  what  appellant 
appealed  tram,  and  why  he  is  In  this  court. 
Tbe  Judgment  In  tbe  suit  ag^nst  Bruoe  was 
In  his  favor.  The  damage^  in  excess  of 
9266,  were  remitted  with  hb  consent  The 
amount  due  to,  and  the  rights  at,  the  Inter 
ven»,  were  fixed  by  tbe  stipulation  to  whldi 
he  was  a  party.  As  modified  above,  the 
Judgment  of  the  district  court  of  March  12tb 
will  be  affirmed.    Modified  and  affirmed. 


ANDBBSON  et  al.  v.  UNION  PAC,  D.  ft 

a.  RX.  CO. 
(Court  of  Appeals  of  Colorado.    Nov.  9,  1890.) 
iN/nRT  TO  Ehplotb  —  NsaUOBHOB  —  Etisbncb. 

Mere  evidence  that  deceased,  a  track  re- 
pairer, while  waUdnx  outside  the  track.  In  iht 

Eerformance  of  his  dtitieB.  wai  fatally  injored 
y  a  large  lamp  of  coal  which  fell  from  a  paaa- 
Ing  train,  is  insufficient  to  show  negligeaiie  oa 
the  part  of  the  company. 

Error  to  district  court,  Arapahoe  county. 

Action  by  Gustaf  Anderson  and  another 
against  the  Uniw  Fadflc,  Denr^  A  Gulf  Kail- 
way  (Company.  Judgment  for  defendant,  and 
^intiffs  bring  error.  Affirmed. 

Walter  M.  DidT,  tat  plaintiffs  In  error.  Tel- 
Iw,  (teabood  &  Mocgan,  te  defendant  in  enor. 

THOMSON,  J.  This  action  waa  bnmgfat  by 
tbe  plaintiffs  In  oror  to  recover  damages  for 
the  death  at  tbebr  otHi,  Andrew  GustafSML 
The  complaint  charsee  that  on  the  8tb  day  of 
March,  iBSS,  Andrew  was  In  the  onploy  of  the 
Denver  ft  lUo  Grande  Railroad  Company  u 
roadbed  and  trade  repairs;  that  the  roadbed 
and  track  were  used  br  tbe  defendant  coDQianr 
under  contnuA  with  the  Denver  ft  Bio  Grande 
Company;  that  the  roadbed  and  trade  were 
kept  In  repair  by  the  latter  conmany  by  virtue 
of  tiiat  contract;  tbat  on  that  div  Andreir, 
who  was  unmarried,  while  engaged  in  repair- 
ing the  roadbed  and  trade,  stej^ed  finen  the 
tauA  a  pn^er  and  snttiMe  distance  to  allow 
the  passage  ot  an  approadilng  train,  owned, 
run,  and  opoated  by  tbe  defendant;  tbat  while 
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the  train  was  paaalng  a  lump  ot  coal  fell  from 
the  tender  attached  to  the  engine,  Btriklng  him, 
and  Infllotlns  Injuries  upon  him,  from  the  ef- 
fects of  which  be  shortly  afterwardfl  Oled.  The 
answer  denlea  the  allesatlonB  of  the  complaint 
The  only  wltneas  to  the  acddent  was  Peter 
MagnuscHL  He  testified  that  be  was  wt^lng 
for  the  deceased,  who  was  In  the  employ  (hC  the 
Denver  &  Bto  Grande  Ballroad  Company  as 
section  boss;  that  be  and  the  deceased.  In  the 
performance  of  their  duties,  were  walking 
northwardly,  one  on  each  side  of  the  trade,  and 
entirely  off  the  track,  when  a  train  of  or 
80  can  passed,  going  at  the  rate  of  15  w  IS 
miles  an  bonr;  that  when  the  train  had  passed 
a  noise  from  the  other  side  ot  the  track  at- 
tracted his  attaitlon,  and  he  crossed  the  track 
and  found  the  deceased  lytiig  npon  the  ground, 
groaning;  that  wltnees  asked  blm  what  was 
the  matter,  and  he  re^ed  that  &  lump  of  coal 
fell  from  the  engine  and  struck  him  in  the 
BtcMnacb,  and  that  he  would  die;  that  he  was 
Irlog  8  or  8  feet  from  the  track,  and  a  lump 
of  coal  of  about  16  pounds  weight  was  lying  a 
foot  from  him;  that  his  watch  was  knocked 
out  of  his  pocket,  and  was  lying  alongside  oX  his 
hat;  that  the  Injury  was  recelred  about  4 
o'clock  in  the  afternoon  ot  March  8th,  and  am 
the  m<»*ning  ot  the  10th  he  died.  It  was  ad- 
mitted by  the  defendant  that  the  train  was  be- 
ing managed  and  c^rated  by  its  employfiSt  and 
that  the  portion  of  the  roadbed  and  track  where 
the  accident  occurred  was  used  by  it  and  the 
Denver  &  Rki  Grande  Company  under  con- 
tract between  it  and  the  latter  company.  Hie 
rdatlwsh^  betwem  the  plaintiffs  and  the  de- 
ceased was  proved.  When  the  plaintiffs  rested 
their  case,  the  court,  on  motion  ot  the  defend- 
ant, gave  Judgment  of  nonsuit  against  the 
plainUffs,  and  the  cause  Is  In  this  conrt  bgr  writ 
ot  error. 

The  questkm  is,  was  there  sufficient  erld^Ke 
to  sustain  a  verdict  for  the  plaintiffs,  if  the 
case  bad  been  submitted  to  the  Jury?  If  Qiere 
was.  It  was  the  doty  of  the  court  to  submit  It 
If  there  was  not  the  nonsuit  was  prap&r.  The 
cause  of  the  injuiy  to  the  deceased  was  prob- 
ably a  lump  ot  coal  hurled  from  the  tendar. 
At  least  we  think  the  evidence  was  sufficient 
to  go  to  the  Jury  on  that  question.  Bnt  i^n 
the  qnesticm  of  negligence  ot  the  defendant  or 
Its  employes  there  seems  to  have  been  no  evi- 
dence  whatever.  Mere  ^xwf  that  the  accident 
occurred  Is  not  enough.  In  a  case  like  this, 
negligence  must  be  proved.  At  least,  some 
facta  must  appear  from  wtiich  It  is  a  legitimate 
Infuence.  For  au^t  that  appears,  the  coal 
may  have  been  safely  and  secturely  dq>oslted  in 
tbe  tender  at  first,  and  thia  lump  loosened  from 
the  mass  by  the  roughness  of  the  track  over 
which  the  train  had  passed.  To  throw  the 
lump  eight  or  nine  feet  from  tbe  trade,  there 
must  have  been  some  jH-opulBlve  force,  sacb  as 
a  sharp  curve  In  the  road,  wtiich  the  ratgine 
was  rounding  at  the  time,  because,  if  it  was 
passing  over  a  straight  smooth  trade,  tbe  lump 
wouki  not  have  been  affected  by  any  force  ex- 
cept that  of  gravity  and  tbe  forward  mottoo  ot 


tbe  train)  and  would  shnply  have  fallen  by  the 
ride  of  the  tra^  No  lateral  motion  could 
have  bete  Imparted  to  it  On  tlds  portUw  ot 
the  road  tbe  discharge  <tf  cool  fmn  tbe  tender 
may  have  been  of  frequent  occurrence,  and  ow- 
ing to  a  curved  or  crooked  roadbed,  crautrncted 
to  conform  to  tbe  tocography  ot  the  country,  or 
for  some  other  reason,  may  not  have  been  pre- 
ventable by  ordinaiy  care  or  prudence.  That 
coal  was  frequently  thrown  from  the  tendw  in 
this  way  may  have  been  well  known  to  tha 
deceased.  In  whldi  caae  it  was  plainly  tali  dnty, 
when  the  train  passed,  to  step  a  snffldent  dis- 
tance to  one  side  to  be  oat  of  the  readi  of  dan- 
ger. The  evidence  does  not  disclose  a  single 
dtcmnstance  from  whidi  It  could  be  Inferred 
that  the  defendant  was  In  fault  The  bare 
fact  ai^ean  that  a  lump  ot  coal  was  thrown 
tran  the  tender,  and  that  it  strotft  tbe  de- 
ceased. All  dse  Is  left  to  nmjectnre.  The 
naked  fact  proven  gives  rise  to  no  presumption, 
and  a  verdict  against  tbe  defendant  upon  that 
alone  would  not  be  sustained.  The  court  could 
not  well  do  otherwise  than  grant  the  nonsuit 
asked,  and  the  Judgment  must  be  affirmed.  Af- 
flnned. 


FABBBUi  T.  PBOPLB. 
(Court  at  Aj^/eaJm  ot  ColoTado.   Nov.  9,  1886.) 

FilLUBB  TO  PsaVBST  GaiMB— IXDIoniBHT. 

An  indictment  nnd«  Qen.  St  |  701  (pro- 
viding that  "an  accMsory  during  tbe  fact  is  a 
person  who  stands  by,  without  intNTferiog  or 
giving  anch  help  as  may  lie  In  his  *  *  * 
power  to  prevent  a  criminal  offense  from  being 
committed*'),  which  merely  states  that  defmd- 
ant,  on  the  occasion  of  a  robt>ery,  stood  by, 
without  interfering  and  without  giving  such 
help  as  was  in  his  power  to  prevent  its  com- 
mission, and  fails  to  show  what  it  was  in  his 
pow«-  to  do  without  idadng  himself  In  dan- 
ger. Is  insoffident 

Error  to  district  court  Arapahoe  county. 
Lawrence  FarreU  was  convicted,  and  brings 
vnoK,  Reversed. 

H.  B.  Jcrfmson,  for  plahitiff  in  error.  B,  L. 
C!arr,  Atty.  Gen.  (OalvUi  B.  Beed,  ot  connad), 
for  tiie  Pw^la 

THOMSON,  3.  Tbe  plaintiff  in  errac  was 
tried  and  omvicted  upw  the  following  Indict- 
ment: 'Hiat  Doe,  whose  true  name  and 
a  description  of  wbose  penon  is  to  the  said 
grand  jurors  unknown,  late  of  ttie  county  of 
Arapahoe,  aforesaid,  on,  to  wit  the  twenty- 
sixth  day  of  April,  In  the  year  ot  our  Ix}rd  one 
thousand  eight  hundred  and  ninety-five,  in  the 
county  ot  Arapahoe  aforesaid.  In  the  state  of 
Colorado,  in  and  upon  one  Katie  Hebard,  in  the 
peace  of  the  people  then  and  there  being,  fe- 
loniously and  vlfdently  did  make  an  assault 
and  her,  the  said  Eatle  Hebard,  in  bodily  fear 
and  dang«?  of  her  life  then  and  there  feloniously 
did  put  and  place,  and  one  breastpin,  wlUi  dia- 
mond setting,  of  the  value  of  five  hundred  dol- 
lara,  and  one  pair  of  earrings,  with  rtiflmnini  set- 
ting, of  the  value  of  three  hundred  and  fifty 
dollars,  of  the  goods  and  chat^  of  the  said 
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Katie  Hebard,  from  the  peiBoo  and  a^dnst  tin 
wiU  of  the  said  Katie  Hebaid  tben  and  there, 
felouloualr  and  violently,  force  and  Intlmlda- 
tian,  did  rob,  a^xe,  steal,  take,  ami  carry 
away;  and  diat  Lawrence  Pamill,  upM  the 
day  and  year  a^oreaatd,  and  diulog  the  commia- 
of  the  said  offense,  In  manner  and  forsa  aa 
aforesaid,  at  the  county  of  Arapahoe,  aioreaaid, 
unlawfully  and  fdoniously  did  tben  and  there 
■taod  by,  without  interftflng  and  without  flv- 
Ing  Bnch  bdp  as  was  then  and  there  In  hta 
power  to  prevent  said  crime  of  robbery  from 
being  committed,  contrary  to  the  form  ot  the 
statute  in  such  case  made  and  provided,  and 
against  the  peace  and  dignity  at  the  petqile  <^ 
ttie  state  of  Colorado."  The  indictment  was 
framed  upon  the  f<rilowUiK  statutuiy  pmrMMi: 
"Au  aocesBwy  duilDg  the  fact  Is  a  pMsou  who 
stands  by,  wlthoot  interfering  or  giving  socb 
tielp  as  may  be  In  his  or  lier  power  to  pcev«nt 
a  crUniual  offense  tnm  being  oommltted.'* 
Oea  St  i  701. 

Tlie  soffldency  of  Un  Indlctmait  Is  called  In 
auestlML  It  will  be  obsarad  Uiat  the  charge 
against  dw  defendant  is  In  the  exact  language 
of  the  statnte.  Where  the  statute  8pe<dfle8  the 
act  or  acta  constltntiiig  the  offense,  It  Is  suffi- 
cient generally,  as  to  such  act  w  acts,  to  follow 
tiie  lai^:nage  of  the  statute;  but,  where  tlie  acts 
constituting  the  offense  are  not  described  by 
tbe  statute,  they  most  be  set  forth  ipeclOcally. 
JohEMHi  T.  Peoide,  113  HI.  99.  The  offense  In 
this  case,  if  any  was  committed,  conristed,  not 
In  the  doing  of  an  act,  but  In  the  omtudon  to 
do  some  act  The  statute  does  not  specify 
what  the  act  or  acta  are  the  fallnre  to  do 
which  makes  the  person  tailing  an  accessory 
during  tiie  fact  Tb&  offense,  as  It  Is  d^ned, 
ccHi^ta  In  standing  by,  without  int»fering  or 
giving  SDcfa  help  as  may  be  in  the  power  of  the 
person  charged,  to  prevemt  a  crime  from  being 
committed.  Language  could  not  well  be  more 
Indeflnlte.  It  might  be  In  one's  power  to  pre* 
vent  the  ocHumlsidon  of  a  crime,  but  he  might 
succeed  at  the  cost  his  own  Hfe.  Ete  mtf^ 
be  ready  and  wlHing  to  hiterfere,  hot  fail  to 
do  so,  because  he  has  reason  to  believe  that 
be  could  not  act  withoot  exposing  faimsdf  to 
dang».  The  law  does  not  require  him  to  has- 
ard  his  persMuU  safety.  If  he  does  what  he 
can  without  endangering  himself,  he  Is  guilt- 
less.  The  Indictment,  in  merely  stating  that 
the  defendant  upon  the  occasion  of  the  rob- 
bery, stood  by  without  Into^ering,  and  with- 
out giving  such  help  as  was  then  and  than  in 
his  power  to  prevent  the  commteslon  ot  the 
crime,  does  not  charge  an  offense.  He  might 
have  possessed  a  powa  to  do  something,  which, 
under  tbe  attendant  drcumstances,  the  law 
would  not  require  hUn  to  exercise.  The  indict- 
ment should  show  what  It  was  in  his  power 
to  do  without  plactaig  htanself  In  perU.  It 
should  set  forth  what  act  he  failed  to  do  which 
he  might  have  safely  done.  The  general  and 
comprebenHive  language  of  the  charge  gave 
the  defendant  do  infonuatlim  of  what  case 
against  him  the  prosecution  expected  to  estab- 
lish by  pNoCj  and*  In  itr^faring  his  '^i'*°iiiWL 


he  bad  nothing  but  eonjectnie  to  guide  him. 
It  Is  not  the  fwm  ntereiy  of  the  indictment  (hat 
is  objectionable.  Tbe  paper  Is  substantialiy 
and  radically  detective,  and  tbe  failure  to  take 
tbe  oi^ectloa  before  tbe  trial  dU  not  waive  the 
defects.  Tbae  are  other  palpaUe  erron  in  the 
record,  but  it  is  unnecessary  to  notice  them. 
Tbe  Inaufflcteacy  ot  the  hidictiMnt  Is  fatal  to 
tbe  case,  and  the  judgment  is  revened.  Be- 
vfiosed. 


CRBSWELL  v.  WOODSIDS  et  aL 
(Cout  of  Appeals  of  Gotomdow   Nov.  9,  1896.) 
Attacbhbmt— Bond— Action  oir— Osjaorioais  to 

COMP1.AINT. 

1.  A  bond  by  defendant  in  attacbnent  coo- 
dltlooed  for  redelivery  of  the  property  If  plain- 
tiff prevail  Is  not  sstisfied  by  redelivery  of  the 
prop^l7  in  a  defH^iated  coaditkoi.  due  to  his 
use  or  neglect  of  the  property. 

2.  Complaint  on  a  oond  by  defendant  In  at- 
tachment for  redelivery  of  the  property,  alleg- 
ing  that  tbe  property  as  redelivered  was  worn. 
Injured,  and  damaged,  by  wear  and  tear,  usage 
and  neglect,  BufficTeotly  states  that  defendant 
was  <n  faalt  aa  to  its  condition. 

S.  Complaint  on  bond  by  defendant  In  at- 
tachment, conditioned  for  redeliver  of  the 
property  if  plaintiff  recover  judgment  in  the  ac- 
tioii,  and  the  attachment  be  nut  dissolved,  most 
allege,  not  only  that  plaintiff  recovered  Judg- 
ment but  that  tbe  attachment  was  not  dis- 
solved. 

4.  Objection  that  a  complaint  is  substantially 
defective  In  its  statement  of  a  cause  of  action 
may  be  mad*  for  the  first  time  In  the  aivrilate 

conrt 

Appeal  from  district  court,  Arapahoe  county. 

Action  by  John  Creswell  a^inst  A.  J. 
Woodside  and  another^  Judgment  for  de- 
fendants. Plaintiff  appeals.  Affirmed. 

a  J.  Blaken«y,  for  appeUant  Thos.  W. 
Lipscomb  and  Geo.  U  Hodges,  fw  appelleea. 

THOMSON,  J.  This  suit  was  brooi^  up- 
on a  forthcoming  bwd  in  attachment.  Tbe 
compUUnt  alleges  that  tbe  plaintiff,  on  the 
2^  of  Hay,  1882,  commenced  hla  ac- 
tion against  C  W.  Phelps  and  W.  D.  Pen- 
nock,  and  caused  a  writ  ct  attachmoit  to  be 
Issued  In  aid  of  the  suit,  by  Tlrtne  of  vbldi 
writ  certain  personal  property  of  the  attach- 
ment defendants,  of  the  value  of  about  fTOOi 
was  levied  tymn  and  seised;  that  tberei^n 
tbe  attachment  defendants  procured  tbe  re- 
lease of  the  property  finm  the  attachment, 
by  ncecutlng  a  bond  or  undertaking,  aa  ^d- 
vlded  by  the  statute^  with  the  defendants  as 
sureties,  conditioned  for  the  redelivery  of  the 
property  to  tbe  proper  officer  In  case  tbe 
plaintiff  i^uld  recover  judgmeat  In  tbe  ac- 
tion, and  the  attachment  should  not  be  dis- 
solved, and  for  the  paj-meat  to  tbe  plaintiff 
of  tbe  value  of  tht  property  im  default  ot  each 
redeltveiy.  The  complaint  further  allege* 
that  the  ^Intlff  reoomed  Judgment  against 
tbe  attachment  defendanti,  bat  Chftt  deCantt 
was  made  In  tbe  redelinry  of  the  property. 
In  that,  when  tbe  pnverty.  whldi  conaMMI «( 
j^ntlag  material,  was  nlmnsd  te  tbe  at- 


Digitized  by 


GBESW£LL  «.  WOODSU>E. 


843 


tacbment  defendants,  It  was  new  and  In 
good  conditlont  whereaa  when  It  was  redeliv- 
ered, about  a  year  afterwards,  it  was  "worn. 
Injured,  and  dapiaged,  by  wear  and  tear, 
usage  and  neglect,"  and  Iti  Talne  bad  de- 
teriorated and  depreciated  to  the  amount  of 
$476.18.  The  defendants  Interposed  a  de- 
murrer to  the  complaint  on  the  expressed 
ground  that  tt  did  not  state  facts  snfflcleot  to 
constitute  a  cause  of  action.  The  demurrer 
was  sustained,  and,  the  plalnUfF  decllDing  to 
amend,  final  judgment  was  entered  agaiust 
him  for  costs,  from  which  Judvnmt  be  has 
appealed  to  this  court. 

The  only  question  for  determinatloD  re- 
lates to  the  saffldeocy  of  the  complaint  It 
is  contended  la  behalf  of  the  defendants  that 
the  complaint  shows  upon  Its  face  that  the 
same  prc^ierty  taken  in  attachment,  and  re- 
leased to  the  d^endants  opcm  the  execution 
of  the  bond,  was  by  them  redelivered  to  tbe 
proper  offloar,  and  thai  there  was  therefore  no 
breach  of  the  oonditlons  of  tbe  bond.  The  alle- 
gation, however,  U  that,  when  the  property 
was  delivered  to  tbe  defendants.  It  was  new  and 
In  good  condition;  and  when  It  was  redelivered 
by  them.aboot  a  year  afterwards,  by  reason  of 
wear  and  tear,  nsa^  and  neglect,  tt  waa 
worn,  injured,  and  damaged,  and  ita  value  de- 
preclated  &nd  deteriorated,  so  that  the  plain- 
tiff sustained  damage  and  loss  In  a  consider- 
able sun.  Tbe  same  articles  of  property  re- 
ceived by  the  dtfMidants  seem  to  have  been 
returned  by  them,  and  perhaps  it  may  be  said 
that,  tecbitlcaUy,  they  complied  with  tbe  con- 
dltloiyi  of  the  nndeotaking  in  that  particular; 
bat,  as  tbe  property  was  vetumed  in  a  worn 
and  damaged  condition,  tbe  compliance  was 
only  te<AnIcal,  because  tbe  bond  or  undertak- 
ing contemplated  tbe  return  of  the  property 
In  substantially  the  same  condition  is  which 
It  was  received.  A  return  of  pn^erty  worn 
and  damaged,  where  it  was  new  and  in  good 
condition  when  received,  although  DomlnaUy 
the  property  may  be  the  same,  Is  not  a  return 
of  substantially  tbe  same  proper^.  There  is 
a  difference  between  the  property  as  received 
and  the  property  as  returned,  which  makes 
the  return  to  the  extent  of  the  depreciation 
in  Talne  fall  abort  of  the  requirements  of  tbe 
undertaking.  If  the  depreciation  in  value  is 
due  to  causes  b^ond  the  control  of  the  cus- 
todian, then  there  is,  of  course,  no  liability 
on  the  undertaking;  but  If  It  la  tbe  result  of 
tals  use  of  the  property,  or  of  his  negligence  In 
caring  for  it,  hlmsdf  and  bis  sureties  must 
make  the  deficiency  good;  otherwise,  he 
might  utterly  destroy  its  value,  and,  by  zede- 
Uvezy  of  the  articles  released  to  him  In  a 
worthless  condition,  defeat  not  only  the  plain- 
tllTs  remedy,  but  the  very  purpose  for  which 
the  statute  authorizing  the  undertaking  was 
enacted.  Mr.  Wade,  In  the  course  of  a  dis- 
cussion of  the  question,  saya:  "But  the  11a- 
Mllty  of  the  obligors  la  not  extinguished  In 
every  Instance  by  delivering  the  pro];>erty,  as 
It  may  have  greatly  deteriorated  In  value,  ow- 
ing to  the  negligence  with  which  It  has  been 


kept  during  the  jteuAency  of  the  action.  If 
chattels  are  wantonly  injured  or  destroyed,  or 
If  they  are  negllgenUy  suffered  to  waste  or 
deteriorate  while  In  the  bands  ot  the  de- 
fendant or  other  custodian  under  tbe  bond, 
the  obligors  may  be  held  to  answer  to  the 
amount  of  tbelr  diminished  v^ue.  But,  if 
tbe  loss  or  Injury  Is  without  fault  on  the  part 
of  those  who  hold  possession  by  virtue  of  tbe 
bond,  tbey  will,  as  we  have  seen,  be  exonerat- 
ed." 1  Wade,  Attachm.  |  19S.  In  Xelton 
V.  SUnkard,  60  Ind.  100,  the  court,  construing 
the  language  of  a  bond  In  replevin,  condi- 
tioned fw:  tl»e  return  of  the  propo'ty  if  a  re- 
turn should  be  adjudged,  said:  "A  return  of 
less  than  all  the  proper^  is  not  sufficient, 
and  a  return  of  what  is  nominally  all  the 
property,  but  is  damaged,  worn  out.  and  de- 
cayed by  exi^bsure  to  the  mather,  and  neglect 
and  bad  usage,  or  any  act  or  omission  of  tbe 
plalntlir,  Is  not  sufficient  Tbe  statute  con- 
templates that  tbe  property  shall  be  returned 
substantially  as  it  was  taken." 

It  Is  objected,  however,  that  the  complaint 
does  not  show  that  the  defendants  were  In 
fault.  The  allegation  is  that  the  property 
waa  worn,  injured,  and  damaged,  by  wear  and 
tear,  usage  and  neglect  As  tbe  property 
was  turned  over  to  the  attachment  def aid- 
ants, presumptively  it  remained  In  tbelr  cus- 
tody, and  presumptively  the  usage  and  neg- 
lect from  which  tt  suffered  was  their  usage 
and  neglect  The  allegation  Is,  we  concede, 
somewhat  general.  Upon  proper  motion,  the 
court  would  probably  have  ordered  tbe  plain- 
tiff to  make  It  more  specific,  but  tbe  objec- 
tion cannot  be  taken  by  demurrer. 

The  remaining  objection  to  the  complaint  Is 
of  a  much  more  serious  nature.  The  bond 
was  conditioned  for  the  redelivery  of  the 
property  in  case  tbe  plaintiff  should  recover 
Judgment  In  the,  action,  and  the  attachment 
should  not  be  dissolved.  The  attachment 
might  be  dissolved,  and  the  plaintiff,  nevw* 
theless,  recover  Judgment  In  tbe  action.  It 
the  attachment  was  dissolved,  the  obligors 
upon  the  bond  were  discharged,  notwithstand- 
ing a  recovery  of  Judgment  In  the  action. 
Hence,  in  order  to  state  a  cause  of  action 
against  the  oUigors,  It  was  essentially  neces- 
sary to  state  that  the  attachment  was  not 
dissolved,  or  to  make  some  equivalent  state- 
ment The  complaint  alleges  the  ncovery  of 
judgment  by  the  plaintiff  against  the  attach- 
ment defendants,  but  as  to  what  became  of 
the  attachment  It  Is  silent  In  this  respect 
the  complaint  Is  fatally  defective,  and  tbe 
demurrer  was  therefore  [ffoperly  sustained. 

Plaintiff's  counsel  complains  that  In  the 
argument  of  the  demurrer  In  the  lower  court 
counsel  forthedefendantsconfined  themselves 
to  tbe  objection  first  considered  by  us,  and 
that  they  make  the  point  that  the  cmnplalnt 
falls  to  state  that  the  attachment  was  not 
dissolved  tor  the  first  time  In  this  court;  and, 
for  that  reason,  ha  contends  that  tbey  ought 
not  to  be  heard  by  ua  upon  this  objection. 
We  have  no  meana  of  knowing  what  eenrse 
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the  aremnttit  upon  the  denmner  took,  be- 
cause the  record  does  not  disclose  It;  but, 
where  a  complaint  falls  to  state  facta  suffl- 
tleat  to  constitute  a  cause  of  action,  the  ob- 
jection may  be  raind  at  any  time.  Otv.  Code, 
I  55.  The  (defendants  did  not  need  to  demur 
at  all;  or,  having  demnned,  the^  might  tn  the 
argument  point  out  such  alleged  defects  as 
they  saw  fit,  or  they  coiUd  have  sabmltted  the 
demurrer  without  argnmrat.  Whwe  a  com- 
plaint Is  substantially  defective  In  Its  state- 
ment of  a  cause  of  actlcm,  the  pcdnt  may  be 
made  for  the  first  time  tn  the  appellate  court 
We  must  affirm  the  Judgment.  Afflrmed. 


PBOPLB  T.  DISTRICT  COURT  OF 
ARAPAHOE  COUNTY. 
(Court  oi  Appeals  of  Colondo.   Nov.  9,  18d6.) 
Court  of  Afpbalb— Jubisdiotion. 

The  court  of  appeals,  b7  srantiDg  one  con- 
victed a  writ  of  error,  and  granting  a  superse- 
deas on  condition  that  he  enter  into  a  recog- 
nisance In  a  COTtaln  amount,  acgaires  sole  ju- 
risdictioD  of  the  case,  so  that,  though  he  does 
not  execute  a  recognizance,  the  district  court 
canoot  order  his  release  on  habeas  corpus. 

Petition  of  the  people  of  the  state  of  Colo- 
rado for  a  writ  of  certiorari  to  review  an  or- 
der of  the  district  conrt  of  Arapahoe  coun^. 
Order  set  aside. 

B.  Lb  Garr,  Atty.  Oen.,  and  Oalvln  B.  Beed. 
AssL  Atty.  Oen.,  for  the  People. 

THOSISON,  J,  lAwience  FarieU  was  con- 
victed in  the  district  court  of  Arapahoe 
county  of  the  statutory  offense  of  being  ac- 
cessory during  the  fact  to  the  crime  of  rob- 
bery. After  bbi  conviction  and  sentence,  he 
lodged  In  this  conrt  a  transcript  of  the  rec- 
(wd,  a  bill  of  exceptions,  and  an  assignment 
of  errors,  and  applied  for  a  supersedeas, 
which  was  granted  uiwn  condition  that  he 
enter  Into  a  recognizance  to  the  people  of 
the  state  of  Colorado,  In  the  penal  sum  of 
f2,000,  conditioned  according  to  law,  with 
good  and  suffldent  sureties.  He  failed  to 
furnish  recognizance,  and  remained  In  the 
Jail  of  Arapahoe  county,  in  the  custody  of 
the  sheriff.  He  afterwards  filed  In  the  dis- 
trict court  his  petition  for  a  writ  of  habeas 
corpus,  alleging  that  the  sentence  of  that 
court  was  in  contravention  of  the  statute, 
and  void,  and  that  he  was  therefore  unlaw- 
fully restrained  of  his  liberty.  On  this  peti- 
tion the  writ  Issued.  The  sheriff  made  re- 
turn that  he  was  holding  the  petitioner  by 
virtue  of  a  mittimus  from  the  district  court 
commanding  him  to  convey  the  prisoner  to 
the  Jail  of  Arapahoe  county,  and  from  thence 
to  the  penitentiary  of  the  state  of  Colorado, 
and  setting  forth  the  suing  out  of  writ  of 
error  from,  and  the  granting  of  a  super- 
sedeas by,  this  court,  and  averring  that  the 
cause  was  pending  and  undetermined  In 
this  court.  The  petitions  demurred  to  the 
return.  Upon  the  hearing  the  district  court 


sustained  the  demurrer,  and  ordered  that  the 
prisoner  be  forthwith  released  from  custo- 
dy, upon  his  ent«lng  Into  a  recognizance  In 
the  p«ial  snm  of  fOOO,  conditioned  for  Ui 
appearance  In  the  district  court  on  ttw  first 
day  of  Its  next  regular  term,  and  from  day 
to  day  and  term  to  term  thereafter,  etc  He 
gave  the  bond  and  was  dlschsrged  from  cus- 
tody. Upon  proper  application,  and  showing 
made  of  the  forcing  facts  by  the  attord^ 
general,  this  conrt  ordered  the  staolff  to  ap- 
IHWhend  the  petitions,  take  him  Into  custo- 
dy, and  confine  him  in  the  common  iaSX  ot 
Arapahoe  county  until  the  further  ordw  of 
this  court.  By  tiie  writ  of  error  and  supers 
sedeaa,  this  court  acquired  the  sole  jurisdic- 
tion of  tba  case,  and  no  othw  court,  tat  any 
proceeding  or  upon  any  pretext,  could  law- 
fully interfere  with  Its  ordor.  The  ord«  of 
the  district  court,  attempting  to  modify  ttw 
supersedeas  and  change  the  conditions  uptm 
which  the  prisoner  should  be  rdeased  from 
custody,  was  wholly  outside  of  its  Jurlsdte- 
tlon  and  Told.  The  <nd«  wUl  be  set  asMs 
and  for  naught  held. 


PHBNIGIB  T.  FOWBIiL. 
(Ooort  ot  Aiveals  of  Oolotado.    Nov.  9;  1896.) 

AfPBU— RbvIBW— EVIDBHOB, 

A  verdict  on  conOictllig  evld«ice  wUl  not 
be  disturbed  unless  it  was  the  result  of  Uss, 

prejudice,  or  passion. 

Appeal  from  district  court,  Otero  county. 

Action  by  J.  W.  Pheniele  against  Emma  T. 
Powell,  administratrix  of  J.  M.  PoweU.  There 
was  a  Judgment  for  deCoidant,  and  p*"*"*** 
aiqjteals.  Affirmed. 

A.  P.  Thompson,  fw  apodlant  Jarnea  Witt- 
mire,  for  appellee^ 

BISSELL,  J.  Phenlcle  filed  a  claim  In  the 
county  court  against  Mrs.  Powell,  the  admin- 
istratrix of  J.  M.  Powdl,  deceased,  to  recover 
$181,  as  the  amount  due  from  the  decedent  to 
him,  on  the  basis  of  an  alleged  co-partnership 
theretofore  existing  between  the  plaintiff  and 
PowelL  After  the  matta  had  been  disposed 
of  in  the  county  court,  an  appeal  was  taken 
to  the  district  court,  and  the  case  tried  before 
a  Jury, 

A  good  many  questions  are  presented  in  the 
argument  and  on  the  ap];>eal,  but  there  la  only 
one  to  which  we  are  at  liberty  to  give  any  at- 
tention. The  case  was  heard  at  very  consid- 
erable length,  and  a  great  amount  ol  teeti- 
iDony  was  submitted  on  both  sides  to  establish 
and  refute  the  existence  of  a  co-partnership 
between  Phenlcle  and  Powell.  According  to 
the  abstract  and  bill  of  exceptions  which  la 
certified  to  us,  there  was  no  exception  taken 
to  any  of  the  rulings  of  the  district  Judge  made 
during  the  progress  of  the  trial,  and  the  only 
one  which  the  record  contains  Is  that  entered 
on  the  overruling  of  a  motion  for  a  new  trial. 
Of  course,  the  only  substantial  question  this 
presents  Is  as  to  whether,  oa  it»  case  made. 
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the  pliilntift  was  ratitlecl  to  a  Jndgmei^  or 
whether,  on  the  other  band,  the  Jozr  were  Jns- 
Ufled  In  reaching  their  conclusion  that  the  de- 
fendant was  not  a  co-partner.  We  shall  not 
entw  into  «  discussion  to  Justify  our  conclu- 
sions. It  baa  many  times  been  ruled  In  the 
supreme  court  and  in  this  that  we  are  con- 
cluded the  verdict  of  the  Jury  unless  we 
can  dlsoorer  that  the  Jury  was  evidently  In- 
fluenced blaa^  passion,  or  prejudice,  and 
we  are  satlded  that  substantial  Justice  has 
not  been  done  the  parties.  We  have  carefully 
examined  tbe  record,  and  we  are  nnable  to  dis- 
cover that  the  Jury  acted  otherwise  than  from 
taracBt  motlTes,  and  upon  thorough  convlctton 
as  to  where  the  truth  lay  as  between  the  con- 
tending wltnessea.  There  is  enough  evidence 
to  sujKwrt  the  verdict,  and  undtf  these  cir^ 
cnmstonces  we  are  not  at  liberty  to  disturb  tt 
Finding  no  errors  in  the  record,  the  Judgment 
win  be  affirmed.  Affirmed. 


OOLOBADO  FUBL  &  IRON  CO.  v.  RIO 

GRANDE  SOUTHERN  B.  CO.  et  ftl. 
<Ooart  of  Appeals  of  Colorado.    Not.  9,  1896.) 
Railroad  CoMPAyiBs—CoHSTaucTioN  or  Road— 
AoTiON  roE  Matbhiai.8 — SDmcjBMOT  or 
Pbtitiok—Afpbal— Abstract. 

l.In  an  action  against  a  railroad  company 
and  the  receiver  of  snch  compan?  for  the  price 
of  materials  famished  by  plaintiff  for  the  con- 
struction of  the  road,  and  to  foreclose  a  lien  on 
the  road,  plaintiff  alleged  that  it  bad  obtained 
leave  to  bring  the  SDlt,  and  jHrayed  judgment 
against  the  railroad  comjpany  for  the  sam 
□amed,  and  to  foreclose  its  lien.  Held,  that 
the  petition  showed  that  plaintiff  had  the  right 
to  bring  the  suit 

2.  In  an  action  against  a  railroad  company 
and  a  receiver  of  snch  company  for  materials 
furnished  by  plaintiff  for  the  construction  of 
the  road,  plaintiff  alleged  that  it  had  obtained 
leave  to-oring  the  suit  On  appeal  by  plaintiff 
from  an  order  sustaining  a  demnrrer  to  its  com- 
plaint, defendants  were  given  leave  to  file  a  sup. 
plemental  abstract,  which  contained,  when  filed, 
the  petition  for  the  appointment  of  the  receiver 
in  the  original  salt,  the  petition  for  leave  to  sne, 
and  the  order,  the  purpose  being  to  show  that 
plaintiff  had  no  right  to  sne  onless  it  conld  ee- 
tabtisb  its  lien.  Bad  that,  as  a  demnrrer  could 
not  be  sustained  by  matters  dehors  the  record, 
the  supplemental  abatract  could  not  be  consid- 
ered. 

Appeal  from  district  court,  Arapahoe  county. 

Action  by  the  Colorado  Fnel  &  Iran  Com- 
pany against  the  Rio  Grande  Soutbem  Rail- 
road Company  and  Edward  T.  Jeffery,  receiv- 
er of  such  company.  There  was  a  Judgment 
In  favor  of  defendants  on  demurrer  to  the  com- 
plaint, and  plaintiff  appeals.  Reversed. 

D.  0.  Beaman,  for  ai^etlant  Woloott  A 
Yaile  and  H.  F.  May,  for  mnidlees. 

BISSBLI^  J.  In  January.  1884,  Uie  Oolcna- 
do  Fnel  &  Iron  Company  commoiced  this  suit 
In  the  district  court  of  Ia  Plata  county  to  ob- 
tabi  a  Judgmoit  against  the  Bio  Grande  South- 
ern Railroad  Company  for  948,867.08,  and  to 
foredoee  a  Uen  on  tbe  road  for  materials  for- 
xdsbed  for  Its  eoiatruction.   The  complaint 


was  demurred  to,  and  from  the  judgment  ttiere- 
on  In  favor  of  the  defendants  the  fuel  company 
Xffosecutes  this  appeal.  As  tbe  matter  Is  pre- 
sented in  argument  as  as  the  record, 
there  are  very  few  elements  of  the  pleading 
with  which  we  are  concerned.  The  corporate 
character  of  the  parties  v^blb  stated.  Hie  plahi- 
tlff  averred  the  filing  of  the  Uen  In  the  various 
counties  through  which  tbe  road  ran,  and  set 
oat  a  copy  of  Its  lien  statement,  which  showed 
the  furnishing  of  materials  between  tbe  20th 
of  August,  1882,  and  tbe  ISth  of  June,  1893. 
The  great  bulk  of  all  the  Iron  and  steel  fur- 
nished was  steel  rails,  which  were  delivered 
betweoi  August  20  and  October  6, 1892.  Dur- 
ing tbe  same  year,  and  betwem  August  and 
Novonbn',  as  wdl  as  in  1898,  between  Feb- 
ruary and  June,  there  were  sundry  deliveries 
of  bar  Inm  of  mnall  amounts  and  limited  val- 
bes.  Out  of  a  total  acoonnt  of  972,868.68,  the 
total  ddlvery  of  bar  iron  after  the  last  Item  of 
ste^  rails  had  been  furnished  tmly  amounts 
to  $81.57.  The  platotUT  set  np  that  U  had 
asked  and  obtained  leave  to  bring  this  suit, 
and  prayed  Judgment  against  tbe  railroad  com- 
pany for  the  sum  named,  and  to  (tnedose  Its 
lien.  The  plaintifl  afterwards  ammdad,  and 
allied  that  the  materials  were  famlsbed  un- 
der two  or  more  ctmtracta,  and  that  the  fur* 
oiahlng  of  the  material  was  contlnnons.  The 
venue  of  Qie  cause  was  changed  to  Arapahoe 
county  on  the  defendants'  motion.  In  1895 
the  railroad  company  and  tbe  receiver  demur- 
red. 

Before  inroceedlng  with  the  discussion  of  the 
matters  legitimately  involved,  we  must  dis- 
pose of  a  supplemental  transcript  which  has 
crept  Into  tbe  record,  and  presoits  matters 
with  which  we  tiave  nothing  whatever  to  do. 
Leave  was  given  the  appellees  to  file  it,  and  it 
Is  therefore,  in  one  sense,  properly  bt  tbe  rec- 
ord, but  in  another  has  no  place  there.  This 
supplemental  abstract  was  filed  to  supply  a 
basts  on  which  to  rest  the  contention  that  the 
leave  which  the  court  granted  to  bring  the  suit 
did  not  confer  the  right  to  prosecute  it  to  Judg- 
ment, unless  the  plaintiff  could  establish  a  lien, 
and  maintain  the  right  to  forecloBe  it  The 
supplemental  abstract  contains  the  petition  for 
the  app(dntment  of  a  receiver  in  the  original 
salt,  the  petition  for  leave  to  sue,  and  the  or- 
der. We  do  not  nnderstand  the  theory  on 
which  appellees'  counsel  Insist  that  these  things 
are  regularly  before  us.  The  only  thing  we 
have  to  ctmslder  is  the  right  of  the  plaintiff  to 
maintain  the  suit  on  tbe  complaint  which  was 
filed.  The  only  legitimate  question  thereby 
raised  Is  whether  therein  a  cause  of  action  Is 
stated  which  may  be  maintained  against  either 
one  or  both  of  the  defendants.  Nothing  else 
is  presented.  The  supplemental  at»tract  can- 
not be  very  aptly  described.  It  is  more  nearly 
akin  to  what  Is  called  "Impertinence"  in  an 
equity  bin  than  any  other  legal  thing  with 
which  it  can  be  compared.  There  is  no  known 
way,  so  far  as  our  experience  goes,  by  which 
a  demurrw  can  be  aided  by  matters  dehors  the 
ideadlng.   A  motloa  to  strike  tUs  snppleinef^ 
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tal  ttbitract  from  the  flies  was  not  disposed  of. 
Tbe  modMi  meat  be  granted,  and  this  matter 
eqianged  from  the  record  The  same  coarse 
must  be  taken  with  what  tbe  appellant  filed 
In  answer  to  tbls  very  irregular  proceeding. 
The  record  will  then  stand  stripped  of  all  ver- 
biage, and  leave  us  free  to  ctHislder  irbAt  Is 
alone  before  ns,  and  that  Is  tbe  sofBdency  of 
the  complaint. 

Much  of  tbe  argument  is  based  on  the  oral 
oplnl<Hi  which  tbe  court  delivered.  These  opin- 
ions are  usefni,  and  they  are  frequent^  very 
clear  expositions  of  the  law.  Bnt  they  are  In 
no  sense  conclusive.  We  can  only  look  to  the 
judgment  to  discover  wbeth^,  according  to 
our  views,  there  was  a  proper  solnnon  of  the 
questions  presented.  In  tbe  preeoit  case  we 
do  not  agree  with  tbe  trial  Judge.  On  Its  face 
tbe  complaint  states  a  cause  of  action.  We  do, 
not  undertake  to  say  whether  leave  was  grant- 
ed to  bring  tbe  suit,  nor  whether,  under  tbe 
order,  the  plaintiff  would  have  the  right  to 
prosecute  this  particular  suit  to  Judgment 
against  tbe  railroad  company  for  a  sum  nam- 
ed, unless  the  right  to  foredoae  the  lien  was 
sustained,  l^ia  we  are  unable  to  do,  because 
there  Is  nothing  to  rtiow  what  leave  was  given, 
except  as  it  is  averred.  According  to  tbe  com- 
plaint, leave  was  granted  to  bring  this  suit. 
Unless  that  Is  successfully  controverted,  the 
plaintiff  could  prosecute  tbe  suit  to  Judgment, 
even  thou^  the  court  should  refuse  to  decree 
foreclosure.  We  are  not  prepared  to  say  that 
a  follure  to  obtain  leave  would.  In  any  event, 
be  pleadable  In  bar  to  the  action.  Under  some 
circumstances,  possibly,  tbe  receiver  could  re- 
strain tbe  plalntlfF  from  proceeding,  and  there 
may  be  cases  which  bold  that  tbe  action  wiD 
be  dismissed  on  the  receiver's  apirilcatlon.  It 
ta  not  a  untversal  rule,  and  mme  decisions  tnti' 
mate  tbe  application  would  be  too  late  If  made 
after  the  defendant  had  moved  for  a  cbaiq^ 
of  vome  and  filed  a  demurrer. '  The  right  to 
dismiss  Is  treated  as  thereby  waived.  High, 
Rec.  e.  8,  snbd.  S,  }  261;  Hnbbell  v.  Dana,  9 
How.  Prac.  424.  Whether  this  be  or  be  not 
true,  the  complaint,  on  its  face.  Is  sufficient. 
It  alleges  a  leave  granted.  In  the  absence  of 
a  showing  to  tbe  contrary,  this  would  neces- 
sarily taidnde  tbe  right  to  prosecute  tbe  salt  to 
Judgment  in  any  form  whldi  tbe  law  warrants. 
If  the  plaintiff  should  fail  to  establish  tbe 
Hen,  or  a  right  against  the  receiver,  the  suit 
might  be  dismissed  as  to  him,  and  Judgment 
had  against  tbe  railroad  company;  or,  in  case 
of  a  failure  to  establish  tbe  lien,  the  proof 
might  possibly  warrant  a  Judgment  against 
the  raUroad  company  or  the  receiver  or  both. 
Therefore  the  demurrer  was  not  well  taken. 

Tbe  fundamental  question,  bad  the  fuel  com- 
pany acquired  a  me<^)anic's  lien,  and,  on  proof 
of  its  auctions,  was  It  entitled  to  a  decree 
of  foreclosure?  Is  still  undisposed  of.  We  do 
not  batend  to  hold  the  lien  good,  nor  that  what 
was  done  necessarily  entitled  the  company  to 
t  lien.  We  cannot  determbie  this  question. 
The  record  is  Insnfflclent  Tbe  com[dalnt  al- 
leles that  an  the  mateilalji,  boOi  tbe  tails  and 


tlie  bar  Iron,  were  furnished  under  one  «r  more 
continuous  contracts  between  Aiqrust,  1.S9S. 
and  June,  1883.  If  this  be  tbe  (act,  and  tibe 
contract  provided  for  tbe  bar  Iron  as  wefl  as 
the  steel  rails,  and  the  (me  as  unuA  as  tbe 
other  was  delivered  thereunder,  we  cannot  now 
see  why  tbe  fnel  company  would  not  be  entl- 
tied  to  a  Hen  If  It  was  filed  hi  good  time  and 
under  tbe  statute.  If  the  lien  be  adequately 
proven,  tbe  right  to  foreclose  It  as  against  aB 
persons  who  were  not  prior  In  time  and  rigM 
would  follow.  What  tbe  evidence  may  dis- 
close, what  tbe  terms  of  the  contract  may  be. 
or  at  what  amcluslon  we  might  arrive  If  tbe 
case  had  be«i  tried,  and  all  the  facta  were  be- 
fore us,  we  cannot  declare.  Hie  plaintiff  has 
stated  a  case.  For  this  reason  we  tiball  reyerae 
the  Judgment,  send  It  back,  and  permit  the 
parties  to  answer  as  they  may  be  advised,  and 
try  the  Issue.  We  tbtt^  in  any  event,  the 
plaintiff  had  tbe  right  to  bring  suit  against  the 
railroad  company,  and  obtain  a  Judgment  far 
the  amount  of  the  claim.  What  rights  would 
thereby  be  acquired  as  against  the  receiver,  or 
MB  against  other  eredttors,  we  do  not  state. 
Those  Doatters  are  not  before  jm.  Tbe  effect 
of  the  Judgment  as  against  the  other  Uen  botd- 
en  or  creditors  we  do  not  undertake  to  deter- 
mina  When  the.  apfwllees  apeak  of  the  sp- 
potntment  of  tbe  receiver  as  An  Incumbrance, 
It  Is  a  misuse  of  terms,  aiul  of  no  signiflcance. 
We  conclude  the  district  court  erred  in  Bastaln- 
ing  tbe  demurrer,  and  tiie  ease  will  be  nta»- 
ed  for  further  proeeetOngs  In  eonfomilty  wtik 
this  ophilon.  Beveraed. 


SCHOOL  DIST.  Na  1,  PITKIN  COUWTT, 

et  al.  V.  CARSON. 
(Court  of  Appeals  of  Colorado.   Nov.  9,  1896.) 

SoHOou— PowBHs  OF  SoHooL  Bouto— DlSOHUWa 
ow  TB4CBBR— RioaT  or  Taxpatbs 
— Injoxotios. 

1.  Under  the  provlsionB  of  Oen.  St.  I  8046, 
giving  to  stAool  ooards  tiie  power  to  onpioy  un 
discfaarge  teachers,  injnnction  will  not  lie  ai 
the  suit  of  B  taxpayn  to  restrain  the  discharge 
of  a  teacher  with  or  without  cause. 

2.  A  teacher  employed  nnder  eoatiact  to  teach 
for  B  given  length  of  time  has  an  adequate  and 
speedy  remedy  at  law  for  a  violation  of  the  con- 
tract, precludins  him  from  malntaioing  a  bill 
to  enjoin  his  aroitrary  disdiarge  by  the  sriioal 

Appeal  from  district  conrt,  PltUn  conntj. 

BlU  for  Injunction,  tetnight  by  R.  B.  Ou- 
Bon  against  school  district  No.  1,  PMdn  oran- 
ty,  and  others.  Prom  an  wOer  making  the 
Injunction  peipetoal*  tbe  defendants  appeal 
Reversed. 

Wm.  O'Brien.  EL  OL  Rogers,  and  CBiaa.  R. 

Bell,  for  appellants. 

BEBD,  P.  J.  One  George  B.  Robrban^ 
was  employed  as  a  fourth-grade  teacher  in  ap- 
pellant school  district.  He  administered  to 
one  Frank  Flynn  what  was  alleged  to  have 
been  an  unduly  severe  chastisement,  with  a 
leather  sbrap.  Oomplalnt  was  nuide  the 
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parents  to  the  board  ot  directors  of  the  rtls- 
tiict,  who  Investigated  the  ca^e  with  a  good 
deal  of  care,  considered  the  charge  at  two 
me^ings  ot  the  board,  at  both  of  which  Rohr- 
bangh  attended  with  friends,  and  defended 
against  the  charges.  As  is  generally  the  case, 
the  question  dtrlded  the  community  of  the  dis- 
trict, and  both  the  Flynns  and  the  teacher 
had  quite  a  number  of  adherents.  At  the 
second  meeting  of  the  board,  the  ofBcers,  by  a 
vote  of  three  to  two,  decided  to  discharge  the 
teacher  at  the  expiration  of  30  days,  and  he 
was  so  Informed;  whereupon  appellee,  alleg- 
ing himself  to  be  a  taxpayer  and  the  father 
of  a  boy  attending  that  branch  of  the  school 
taught  by  Rohrbaugh,  filed  the  complaint,  and 
brought  this  suit.  In  the  interest  of  Rohrbaugh, 
asking  an  injmictlon  restraining  the  board  ot 
directors  from  discharging  Rohrbaugh,  or  In 
any  way  interfering  with  him  In  his  emidoy- 
ment  as  a  teacher.  In  the  absence  of  the  dlS" 
trict  Judge,  application  was  made  to  the  conn> 
ty  judge,  without  notice  to  the  other  party, 
and  a  t^nporary  Injunction  obtained.  Ai>- 
plicatlon  was  made  to  the  district  court  to  dUh 
solve  the  Injunction,  which  waa  denied.  A 
trial  was  haid,  and  p«!petiiBl  injunction  de- 
creed, and  an  anmU  takea  to  this  court 
Much  testimony  was  Introduced  to  show  that 
the  action  of  the  board  was  prejudiced  and  ar- 
bitrary. Its  proceedings  Irxegnlar,  and  the  dls- 
dbarge  of  the  teacher  unwarranted.  Much 
coonter  testimony  waa  put  in  by  tbe  board. 

We  do  not  find  It  necessary  to  examine 
tects,  or  to  decide  upon  tbe  preitonderance  ot 
the  teetimony  or  the  r^nlarlty  of  the  board's 
I«<Dceedlng8.  The  facts  stated  in  tbe  com- 
idalnt  were  Insnfflclent  to  warrant  equitable 
Interference,  cwfer  Jurisdiction,  and  obtain  an 
injunction.  Jl  the  tea<Aer  waa  emidoyed  and 
under  contract  to  teach  a  givan  length  of  ttane, 
and  he  was  arbitrarily  discharged,  wtthovt 
sufficient  cause,  he  bad  an  adequate  and 
iOieedy  remedy  at  law  for  tbe  Tlolatlon  <tf  Cbe 
eontnct  By  statute,  the  boanl  of  school  di- 
netom  are  empowered  to  employ,  and,  for 
cuMS;  dtsdiarge.  teachers.  If  Uiey  abuse  the 
discretion  vested  In  tbnn,  and  disdiarge  with- 
out canse,  tb^  are  liable  In  damages.  The 
provlslop  €t  Oen.  St  I SOM,  re-enacted  In  Bess. 
lAws  1887.  p.  SB2,  la:  "Every  school  board, 
onkss  otherwise  provided  by  law,  shall  have 
power,  and  it  shall  be  tbelr  duty,  to  employ 
or  discharge  teaebers."  Tbe  teadwr  employed 
waa  n<^  as  supposed  by  the  learned  Judge, 
an  officer,  but  an  empk^  (In  tiie  language 
<tf  the  old  authnritlea,  a  servant),  whose  em- 
Iflqyment  and  discharge  were  In  the  discretion 
of  the  board.  Nor  can  we  find  any  authority 
sustaining  ttw  position  of  the  court  that  a 
teacher  cannot  be  sammarily  discharged 
the  board.  Nor  can  we  And  any  authority 
authorlsiiw  and  requiring  the  board  to  become 
a  court  for  tbe  trial  of  charges  against  a  teach- 
er; that  be  shoold  be  summoned  to  appear, 
given  time  to  answer,  and  produce  testimony; 
that  he  has  a  rlfi^t  to  appear  by  counsel,  cross- 
^Bff"'"*  witnesses,  eta;  nor  "that  aU  proceed- 


ings towards  his  dismissal  must  be  exercised 
in  accordance  with  the  recognized  principles 
of  law."  It  would  be  tbe  <»-ganization  of  a 
new  court,  without  any  authority  of  law.  The 
proper  conduct  and  administration  of  schools, 
and  the  good  of  the  public,  require  that  the 
board  should  have  the  power  of  summarily 
discharging  a  teacher  unfitted  for  the  position, 
and,  If  unfit,  his  retention  until  the  Judicial 
determination  was  reached  might  worlc  great 
harm.  I  express  no  opinion  in  regard  to  the 
merits  of  this  case,  nor  whether  the  discbarge 
waM*  proper  or  Improper.  It  was  in  the  power 
and  discretion  of  the  board.  As  a  taxpayer  and 
patron  of  the  Bcho<^  an  that  the  complainant 
could  require  was  that  the  sc;hool  should  be 
open,  under  the  charge  of  proper,  competent, 
and  qualified  instructors,  as  provided  by  law; 
and  that  his  children  should  be  allowed  to 
attend,  and  afforded  equal  educational  facili- 
ties with  the  balance.  He  had  no  authority, 
in  law  or  equity,  to  compel  the  employment 
and  retention  of  a  particular  teacher.  If  such 
rights  were  realized  and  exercised  In  dif- 
ferent directions,  by  dlff«%nt  taxpayers  and 
patrons,  tb»  etmduct  of  schools  would  be  lm> 
possible.  Another  teacher  was  Immediately 
Bubstttoted  by  the  board,  and  thore  was  no 
chat^  that  she  was  not  properly  qualified  and 
eminently  fitted  for  the  position,  and  that  the 
child  of  complainant  was  not  receiving  all  £he 
benefits  and  rights  to  which  it  was  entitled. 

The  law  as  to  Injunctions  in  this  class  of 
cases  is  stated  in  2  Story,  Bq.  Jur.  I  9o5a,  as 
follows:  **Tbe  question  has  been  made,  how 
far  a  court  of  equity  has  jurisdlcflon  to  inter- 
fere In  cases  of  public  functionaries,  who  are 
exercising  special  public  trusts  or  functions. 
As  to  this,  the  established  doctrine  now  Is 
that  so  long  as  those  functionaries  strictly  con- 
fine themselves  within  the  exercise  of  those 
duties  which  are  confided  to  them  by  the  law, 
this  court  win  not  interfere.  Hie  court  will 
not  Interfere  to  see  whether  any  alteration  or 
notation  irtildi  they  maj  ffirect  Is  good  or 
bad."  And  see  Frewln  t.  Lewis,  4  Mylne  ft 
0.  254;  Attorney  Oeneral  v.  Asplnall.  2  Mylne 
&  0.  618;  AuctEland  v.  Board,  7  Ch.  App.  007; 
2  High,  Inj.  S  12^  In  Thomas  Supervis- 
ors, 56  in.  351,  complainant  filed  a  bffi  to  re- 
strain defendanta  flom  removing  him  from  his 
"office  of  engineer  In  charge  Of  the  heating 
apparattn  of  the  county."  The  aDegatlons 
were:  "If  tbe  complainant  is  discharged  in 
this  summary  way,  his  reputation  as  a  me- 
chanic and  a  dtlzen  vrill  be  greatly  injured, 
without  an  adequate  remedy;  •  •  •  and  if 
the  board  of  supervisors  do  proceed  to  carry 
out  tbelr  threat,  and  dladiarge  cranidalnant, 
they  will  do  him  an  Irr^nrable  Injury.**  This 
case  Is  so  parallel,  and  the  opinion  of  Mr. 
Justice  Breese  so  terse,  enqtbatic,  and  tfflef, 
that  no  apology  is  necessary  for  Inserting  it: 
"The  attempt  disclosed  this  record  to  exalt 
the  overseer  of  the  heating  apparatus  In  the 
basement  of  a  county  courthouse  into  as 
officer,  and  claim  for  him  the  protection  of  a 
ooort  at  equity,  bor6en  cm  the  ludicrous 
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With  M  mQch  propriety  mlcht  an  engine 
driver  on  a  railroad  claim  protecUoa  from  the 
court  when  he  has  received  notice  of  diamlasal 
fiom  hlB  auployment.  The  Idea  la  preposter- 
ous, and  no  precedent  can  be  found  for  aacb  a 
proceeding  In  any  conntry,  state,  or  nation. 
If  appellant  had  made  a  contract  with  the 
board  of  supervisors,  vnlch  they  have  vlcdat- 
ed,  the  courts  of  law  are  open  to  him,  In  which 
he  cannot  tall  to  receive  the  full  measure  of 
redress  to  which  he  may  be  entitled."  In  the 
above  case  the  bill  waa  by  the  employfi,  In- 
stead of  ta^yer.  The  case  of  Schwier  v. 
Zltlke.  136  Ind.  210,  36  N.  E.  90^  was  almost 
an  exactly  parallel  case.  The  schocA  board 
hired  Jackson  to  take  charge  of  a  diriment 
In  the  public  AihooL  Then  one  Benbam  was 
appointed  to  the  same  place,  and  assmned 
and  entered  upon  the  duties.  The  bill  was  by 
taxpayers  and  patrons  to  enjoin  the  dtachai^ 
of  Jackson.  A  demurrer  was  sustained  to  the 
complaint,  and  the  Judgment  affirmed  in  the 
BUpreme  court.  In  the  opinion  It  Is  said:  "if 
JncksoD,  with  whom  the  board  made  a  con- 
tract, could  not  enjoin  such  board  from  dis- 
missing him,  and  employing  another  in  his 
stead  to  teach  the  schools  in  the  town  of  Bates- 
ville.  It  is  difficult,  If  not  tmposBtble,  to  per- 
ceive how  these  appellants  can  perform  that 
feat  Cor  him.  To  permit  tbem  to  do  so  would 
be  to  permit  that  to  be  done  by  indirection 
which  could  not  be  done  directly.  It  Is  now 
so  weW  settled  that  a  person  cannot  be  en- 
joined from  violating  a  contract  for  personal 
services  when  such  contract  contalna  no  nega- 
tive stipulations  that  it  seems  not  to  be  an 
open  {question,"— citing  numerous  authorities. 
Sec,  also,  Case  of  Mary  Clark.  1  Blackf.  122. 

In  Lawson,  Rights,  Rem.  A  Prac.  S  2595, 
It  is  said:  "Contracts  for  work  and  labor  or 
for  personal  services  or  personal  skill  or  at- 
tention will  not  be  enforced;  nor  will  the  put- 
ting an  end  to  such  contracts,  or  dismissing  a 
servant  or  employe,  be  restrained.**  See,  also, 
Delahnnty  v.  Warner,  75  111.  185;  McCrea  v. 
School  DIst..  145  Pa.  St.  550.  22  Atl.  1040; 
State  V,  McGarry,  21  Wis.  502;  Trimble  v. 
People,  19  Colo.  187,  34  Pac.  081;  People  v, 
Martin.  19  Colo.  565,  38  Pac.  543. 

It  follows  that  the  complainant  had  no 
ground  for  equitable  relief;  that  the  court 
was  without  jurisdiction;  and  the  allowance 
of  an  injunction  unwarranted.  The  decree 
win  be  reversed,  and  cause  remanded,  with 
Instructions  to  dissolve  the  injunction,  and 
dismiss  the  suit  Reversed. 


SIBDLBR  T.  8BBLT. 

(Court  of  Appeals  of  Colorado.  Nor.  9,  1896.) 
Bminent  Domain  —  Land  Takkit  ros  RissitvoiR 

PURPOaaS— NeCKSSITI— PROCEDOBB— Damaqks. 

1.  In  an  actioD  under  the  Colorado  IrrigatioD 
statute  to  condemn  Innd  covered  by  water,  for 
reservoir  purposes,  after  respondent  demands  a 
Jury,  and  enters  on  the  trial,  it  la  too  late  to 
ask  for  the  appointment  of  commis^nen  un- 


der the  statute  to  determine  whether  or  not  a 
neceRsitT  exists  for  the  condemnation  of  the 
land.  Irrigation  Co.  v.  Davis,  29  Pac  742;  17 
Colo.  826,  followed. 

2.  In  a  proceeding  to  condemn  land  covered 
by  water,  where  there  Is  no  question  respecting 
the  title  to  the  water  itself  other  than  that 
which  comes  from  the  ownership  of  the  land  be- 
neath, there  are  no  recoverable  damages  oth« 
than  the  value  of  the  land  taken  and  the  n- 
Buitlng  damage  to  the  balance  of  the  land  own- 
ed by  the  respondent. 

Appeal  from  district  court.  Weld  connty. 

Action  by  Joseph  Seely  against  Charies  Sled- 
ler  to  condemn  and  acquire  title  to  certain 
land  covered  by  water  undo'  the  Colondo  ]t- 
rlgatlon  statute.  Fran  a  Judgment  In  fAvw 
of  plalntier,  defendant  appeals.  Affirmed. 

James  G.  Scott  and  James  B.  OarrlgueB,  for 
appellant   H.  B.  Churchill,  for  appellee. 

BISSELL,  J.  The  substantial  controversy 
between  the  parties  to  this  action  Is  not  pre- 
sented by  this  record  in  such  way  that  the 
court  is  at  liberty  to  express  Its  views  respect- 
ing their  legal  status  as  It  existed  before  this 
suit  was  begun.  This  took  the  form  of  con- 
demnation proceedings  to  obtain  title  to  a  lit- 
tle more  than  15  acres  of  land  covered  by  wa- 
ter. AlMUt  6  miles  northwest  of  Greeley  there 
Is  a  large  lake  in  a  natural  depression  of  the 
land,  covering  something  like  200  acres.  All 
of  it  except  the  15  acres  sought  to  be  reached 
by  this  proceeding  belonged  to  Seely.  the  ap- 
pellee.  As  nearly  as  may  be  ascertained  from 
the  record,  Seely  was  the  owner  of  the  land 
where  the  lake  now  Is,  and  of  other  lands, 
which  could  be  irrigated  from  waters  if  tbey 
were  stored  in  this  natural  depression.  Id 
1872  the  Greeley  Colony  buUt  the  Cache  La 
Poudre  Canal,  which  ran  along  the  country 
some  little  distance  above  the  lake,  and  sup- 
plied water  to  Its  stockholders.  As  la  always 
the  case,  there  was  a  good  deal  of  seepage 
from  the  canal,  and  it  gradually  filled  np  this 
hollow.  Seely  was  a  stockholder  in  the  canal, 
or  a  person  entitled  to  water  therefrom,  and 
he  made  an  arrangement  with  the  assoclatloo 
to  run  his  water  into  the  reservoir,  and  store 
it  there,  and  also  to  take  whatever  seepage 
waters  might  naturally  make  their  way  Into 
the  lake.  It  also  served  as  a  drainage  for  the 
adjacent  farming  lands,  and  some  ditches 
were  cut  to  render  lands  fit  for  cultivadm 
which  otherwise,  by  reason  of  the  seepage, 
would  be  swamp  lands  and  unavailable.  The 
result  of  all  this  was  the  creation  of  this  large 
lake.  Aside  from  what  has  been  stated,  noth- 
ing was  done  by  Mr.  Seely  with  reference  to 
obtaining  title  until  18S9,  when  provision  was 
made  by  statute  for  acquiring  title  to  waste, 
seepage,  and  spring  waters,  and  protecting 
the  rights  of  ditches  which  might  utilize  auch 
water.  Mr.  Seely  thereupon  filed  a  record  un- 
der the  irrigation  statute,  and  attempted  to 
acquire  title.  He  had  already  taken  water 
from  the  reservoir  by  means  of  a  ditch,  to  ti- 
rlgate  a  good  deal  of  land,  and  had  other  landa 
which  could  likewise  be  watoed  frocu  this 
source.   We  are  not  concerned  with  the  char- 
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iicter,  extent,  or  legality  of  his  appropriation, 
iiecause  these  matters  are  not  called  in  quee- 
tlou  In  the  present  proceeding.  In  making 
this  resenrolr,  some  15  acres  or  more  of  land 
l>elonglng  to  the  appellant  was  flooded  with 
water,  and  It  was  Mr.  Seely's  purpose  to  fur- 
ther Increase  the  general  level  of  the  water 
for  uses  which  he  deemed  legitimate.  To  bring 
about  this  result.  It  seemed  to  him  to  be  nec- 
essary to  condemn  the  land  covered  by  the 
water.  We  will  now  state  the  real  nub  of  the 
controversy,  although  it  ia  not  presented  In 
such  manner  as  to  require  an  expression  of 
our  opinion  with  reference  to  It.  The  reser- 
voir was  utilized  for  other  purposes  than  irri- 
gation. It  was  stocked  with  fish,  and  made  a 
pleasure  resort  for  the  neighboring  country. 
Seely  likewise  cut  Ice  from  It  In  the  winter, 
to  supply  the  neighboring  towns  with  this 
article  of  use  and  luxury.  These  collateral 
uses  begot  this  litigation.  Other  parties  de- 
sired to  avail  themselves  of  the  gains  and  ad- 
vantages resulting  from  such  use  of  the  lake, 
and  evidently  attempted  to  acquire  title  to  this 
15  acres,  in  order  to  deprive  Seely  of  the  ez- 
cltislve  use  of  water  for  these  particular  pur- 
poses. This  Is  stated  In  order  to  illustrate  the 
real  animus  of  the  suit,  and  also  to  illustrate 
one  of  the  quentlons  raised  on  the  trial,  and 
urged  here  as  error.  After  the  Initiation  of 
this  proceeding,  when  the  cause  was  called.  It 
was  set  down  for  trial  on  a  fixed  date,  and  a 
Jury  demanded  by  the  appellant  When  the 
case  was  reached  for  trial,  a  Jury  was  Impan- 
eled, and  the  parties  proceeded  to  Introduce 
their  testimony.  As  soon  as  the  cross-exam- 
ination of  the  petitioner's  witnesses  was  com- 
menced, counsel  attempted  to  prove  or  show, 
by  the  evidence  he  was  able  to  elicdt,  the 
value  of  the  water  for  the  purposes  above  In- 
dicated. Tbls  was  objected  to,  and  the  court 
ruled  this  testimony  out.  When  the  respond- 
ent came  to  his  side  of  the  case,  he  undertook 
to  pursue  the  same  policy,  and  Introduce  proof 
respecting  it,  which  was  likewise  excluded. 
Thereupon  the  respondent  made  a  motion  that 
the  trial  be  suspended,  and  commissioners  ap- 
pointed to  determine  the  neceeslty  for  the  con- 
demnation of  tbls  particular  tract  of  land, 
which  was  refused. 

Out  of  this  grows  the  only  question  which  Is 
of  sufficient  consequence  to  disturb  the  judg- 
ment if  It  was  resolved  in  favor  of  the  appel- 
lant. It  may  be  true  the  appellant  Is  right  In 
bis  contention  that  the  reservoir  could  exist, 
and  all  of  Mr.  Seely's  rights  be  protected, 
without  the  condemnation  of  these  particular 
15  acres,  and  that  the  proceeding  bad  an  ul- 
terior object,  which  would  not  either  legally 
or  legitimately  support  condemnation.  About 
this  we  express  no  opinion,  because  the  mat- 
ter is  not  legitimately  open  to  discussion.  The 
whole  question  has  been  settled  by  the  su- 
preme court,  and  that  tribunal  has  held  that 
after  the  respondent  demands  a  Jury,  and  en- 
ters on  a  trial,  ft  Is  too  late  to  ask  for  the  ap- 
pointment of  commissioners  under  the  statute, 
In  order  to  determine  whether  or  not  a  neces- 


sity  exists  for  the  oondemnatlon  of  the  land 
embraced  In  the  petition.  By  proceeding  to 
trial,  It  Is  held  he  waives  bis  right  to  the  ap- 
pointment of  commissioners,  and  therefore  the 
question  of  necessity  Is  not  an  open  matter, 
nor  Is  It  one  which  can  be  considered  by  the. 
Jury  In  their  estimate  of  damages.  Irrigation 
Co.  V.  Davis,  17  Colo.  326,  29  Pac.  742.  The 
court,  then,  did  not  err  in  refusing  to  penult 
the  respondent  to  introduce  this  testimony,  or 
prove  any  other  injury  save  that  which  came 
from  the  appropriation  of  land  of  a  proved 
value,  with  the  resulting  damage,  If  any,  to 
the  balance  of  the  tract  belonging  to  Sledler. 

A  great  multitude  of  errors  were  assigned 
on  the  rulings  of  the  court  admitting  and  re- 
jecting testimony.  It  would  be  quite  impossi- 
ble In  the  limits  of  any  ordinary  opinion  to 
pass  upon  each  one  of  these  questions,  and 
sustain  the  court's  action  by  a  direct  expres- 
sion, supported  by  sufficient  argument  The 
only  thing  we  feel  called  upon  to  say  Is,  the 
court  tried  the  case  on  tlie  proper  theory,  and 
on  the  correct  lines.  In  a  proceeding  to  con- 
demn land  covered  by  water,  where  there  is 
no  question  respecting  the  title  to  the  water 
Itself  other  than  that  whicb  comes  from  the 
ownership  of  the  land  beneath,  there  Is  no  re- 
coverable damage  other  than  the  value  of  the 
land  taken,  and  the  resulting  damage  to  the 
balance  of  what  may  be  owned  by  the  re- 
spondent. All  waters  In  this  state  are  now 
subject  to  appropriation,  whether  they  be  run- 
ning waters  or  waters  coming  from  springs  or 
derived  from  seepage.  The  appellee,  so  far 
as  the  record  shows,  owned  almost  the  entire- 
ty of  the  reservoir;  made  provision  for  Its 
constnictlon,  and  the  storage  of  waters  there- 
in; and  apparently  had  title  to  the  water,  as 
against  the  appellant.  There  is  nothing  tend- 
log  to  Impeach  his  title,  or  to  support  any 
claim  which  Sledler  could  make  to  It. 

The  only  other  matter  to  which  we  need  re- 
fer is  what  Is  recited  in  the  bill  of  exceptions, 
—that,  at  the  time  of  the  argument  to  the  jury, 
counsel  attempted  to  argue  a  question  of  dam- 
age, and  was  restrained  by  the  court.  This 
action  does  not  seem  to  constitute  error,  nor 
is  there  anything  In  the  record  wherefrom  we 
can  determine  that  prejudice  came  to  the  ap- 
pellant. From  the  statement  In  the  bill  of  ex- 
ceptions, the  elements  of  damage  which  coun- 
sel was  restrained  from  discussing  were  those 
predicated  upon  the  loss  of  the  right  to  use 
the  water  and  the  surface  of  It  for  purposes 
other  than  Irrigation,  whereby  the  coUnteral 
advantages  referred  to  might  be  enjoyed  by 
Sledler.  We  must  assume  this  to  be  tnie. 
because,  in  tlie  court's  Instructions,  the  jury 
were  told  that  the  respondent  was  entitled  to 
recover,  not  only  the  actual  value  of  the  land 
taken,  but  also  whatever  damage  might  have 
been  proven  to  accrue  to  the  other  portions  of 
his  farm  by  the  taking  of  this  particular  piece. 
The  instructions  were  not  objected  to.  They 
fairly  stated  the  law,  and  put  the  correct  and 
only  Issues  l>efore  the  jury  for  consideration; 
and.  whatever  this  ruling  may  have  been,  it 
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cooM  not,  ao  tax  u  w«  ne,  taftve  ben  mor 

neous. 

This  dlspoBM  of  all  matters  raised  by  tbe 
record,  and,  since  tbe  court  committed  do  er- 
rors  In  the  trial  ttf  the  csm^  the  Judgmoit 
must  be  affirmed.  Affirmed. 


MUNKBBS  T.  FARMBB8'  ft  MBRCHAMTB* 
INS.  CO. 

(Snprene  Oourt  of  Oresoa.   Not.  80, 18B6.) 
■▼mxircB— Paoor  or  HAVDwaiTivs — COKPkKUom 
— FiBB  I  MsDKAircB— Actios  ok  Poliot— 
EviDKNCB  or  Chasaotbrh. 

1.  Under  HiU's  Aod.  Laws,  1  76S,  prorlding 
that  evidence  as  to  bandwritiDg  may  be  sivea 
bj  a  compariBOD  by  a  akilled  witneea,  or  by  tbe 
Jary,  with  writiogs  admitted  or  treated  as  gea- 
nine  by  the  party  against  whom  the  eTtdeoce 
ia  offered,  it  is  competent  for  a  party  to  iotro- 
duce  letters  admitted  to  be  in  the  handwriting 
of  the  adverse  party,  but  not  bearing  on  the 
controversy  in  issue,  for  the  purpose  of  show- 
ing, by  a  compariBOD  of  handwriting,  that  a  ma- 
terial letter  was  written  by  snch  adrerBe  party. 

2.  In  an  action  upon  a  fire  Insurance  policy, 
payment  of  which  was  contested  on  the  ground 
that  the  fire  was  set  by  the  insured,  evidence  as 
to  the  general  good  character  of  - the  plaintiff 
was  not  admisBiole. 

Appeal  from  circuit  court,  lAun  county; 
Geoi^e  H.  Burnett,  Judge. 

Action  by  G.  W.  Munkers  against  the  Farm- 
ers' &  Merchants'  Insurance  Company.  From 
a  judgment  for  plaintiff,  d^ndant  appeals. 
Berersed. 

J.  B.  Wyatt,  for  apsuUiuit  W.  B.  Bllyea, 
for  respondent 

BBAN,  J. .  Tbis  li  an  actiOD  m  a  flre  !■- 
snrance  policy  issued  to  the  i^alotlff  by  the 
defendant  company*  As  a  def«uH  It  Is^ 
among  other  things,  alleged  *tbat  tbe  plain- 
tiff either  by  his  own  baud  set  flre  to  Uw 
building  which  contained  the  propwty  cov- 
ered by  aald  policy  of  insurance,  or  to  tba 
prc^wty  Itself,  or  caused  flre  to  be  set  there- 
to through  some  person  unknown  to  tbe  de- 
fendant, uid  that  he  willfully,  and  for  the 
purpose  of  cbeatlDg  and  dafrandlng  this  de- 
fendant  out  <tf  the  said  sum  of  $800,  caosed 
the  said  property  to  be  destroyed  by  the  said 
alleged  flre  set  forth  In  plalntUTs  complaint" 
On  the  trial  there  was  offered  and  received  In 
evidence  a  communication  addressed  to  the 
editor  of  the  Or^onlan,  purporting  to  be  a 
statement  made  by  one  J.  N,  Llstmon  as  to 
the  ori^  of  tbe  flre,  but  which  the  defend- 
ant claims,  and  gave  evidence  tending  to 
show,  was  written  by  the  plaintiff,  and  pub- 
llabed  at  his  Instanra,  to  avert  suspicion  from 
himself.  For  the  purpose  showing  that 
this  communication  was  In  the  handwriting 
of  plaintiff,  the  defendant  offered  to  use  for 
comparison  therewith  four  certain  letters  ad- 
mitrted  by  the  plaintiff  to  be  g«inlne.  and  to 
have  been  written  by  himself;  but  the  court 
allowed  only  ono^  which  had  some  rderence 
to  tbe  matter  In  controversy,  to  be  used  for 
that  purpose,  and  this  ruling  Is  assigned  as 


one  frf  tbe  errors  In  tbe  case.  THo  papers 
not  otiierwlse  oompetent  could  be  Introduced 
la  evideaoe  la  tbe  courts  at  England  for  the 
mtte  purpose  oi  enaUlng  a  Jury  or  an  ez- 
pert  to  institute  a  comparison  of  handwrit- 
ings with  tbe  document  or  signature  in  dis- 
pute until  1864,  when  parliament  passed  an 
act  expressly  antborlalng  such  comparisons 
to  be  madOL  Bog.  Bxp.  Test  f  130.  In  tUs 
country  there  is  an  hrrecMMllaUe  conflict  in 
tbe  adjudged  cases  as  to  the  right  to  institnte 
a  compartoon  of  bandwrttlag  placed  In  Joxtm- 
posltfon,  in  the  abssnce  of  a  statote  altowinc 
snch  a  procedure.  9  Am.  A  Eng.  Ene.  L«w, 
270  et  seq.;  Lawson,  Exp.  Bv.  879  et  neq. 
But  alt  dispute  on  this  Question  bas  hem  pot 
to  rest  In  this  state  by  section  765,  HUl'a 
Ann.  Laws,  which  provides  that  "evldenee  re- 
specting tbe  handwriting  may  also  be  given 
by  a  comparison,  made  by  a  witness  skilled 
in  such  mattecs,  or  the  Jury,  with  writings 
admitted  or  trsated  aa  genuine  the  party 
against  whom  tbe  evidence  is  offered."  Un- 
der this  statute  It  Is  dsar  tbat  any  writli]« 
which  is  admitted  to  be  w  treated  as  gennlne 
by  the  party  against  whom  the  evidence  Is 
offered  may  be  need  for  tbe  purpose  of  com- 
parison wltb  the  writing  or  signature  In  ^ 
questlMt.  although  It  may  not  be  admlsslMe 
in  evidence  for  any  other  purpoea  BoUnes 
T.  OoMsmltb,  147  U.  8.  100,  13  Sup.  Ct  289: 
Peck  V.  Gallagban,  9B  N.  Y.  78;  Baker  t.  My 
gatt  14  Iowa,  ISh  Tb»  objection  principal- 
ly urged  against  such  evidence  Is  the  em- 
barrassment likely  to  ailse  from  tbe  multipli- 
cation of  tssnea  In  reject  to  tbe  genuineness 
of  tits  writing  oBereA  as  tbe  standard  of 
cemparlSML  But  nnder  our  statute  no  s^eb 
question  can  ariss^  fm  it  provides  that  sucb 
writings  (»ly  aa  are  atoltted  to  be  genuine, 
or  sucb  aa  the  adverse  pajrty  has  so  treated, 
shall  be  used  for  that  purpose. 

TbM  next  assignment  of  error  Is  based  op* 
on  tbe  ruling  of  tbe  trial  court  in  admlttli«f 
evtdeace  of  tbe  good  character  of  plaintiff 
for  honesty  and  fair  dealing,  and  as  a  xieace* 
able  and  law-abiding  eltlaen.  This  ruling 
we  think  was  ermr.  The  rule  Is  wdl  settled 
that  evldeneft  <^  tbe  character  of  a  party  la 
not  admissible  In  civil  actkms,  except  In 
those  cases  in  wlil<A  die  Issue  Involves  bis 
character.  Hill's  Ann.  Laws,  1 842;  lOreenl. 
Et.  I  64;  1  Whart  Bv.  1 47.  Now,  tbe  char- 
acter Qt  plaintiff  Is  not  involved  bi  the  Issue 
la  the  ease  under  coBslderatlon,  nor  does 
hia  recovery  depend  upim  whether  ft  Is  good 
or  bad.  It  la  true  that  If  tbe  allegation  of 
the  answer  that  be  burned,  or  caused  tlw 
property  In  qnestloii  to  be  burned,  should  be 
proved,  his  reputation  for  honeaty  would  be 
Bolously  affected;  but  so  would  that  of  a 
parl7  against  whom  a  charge  of  gross  fraud, 
forgery,  or  dectit  should  be  establlsbed  In  a 
dvU  action,  and  It  has  never  bem  supposed 
that  evidence  of  good  character  would  be  ad- 
missible on  that  account  It  Is  not  every  al- 
legatitm  ot  fraud  or  wronffdoing  that  Involves 
character,  within  the  meaxtfog  of  this  «ccei>- 


Digitized  by 


Or.) 


STATE  e.  BTOCE^LAET. 


851 


tlon;  for.  If  It  were  m,  the  defeudant'i  ebar* 
acter  woDid  b»  la  Ibbiw  1b  moat  of  the  coi»> 
trovenleB  In  tbe  courts  cf  lattice.  Tb«  «e- 
c^tion  !■  of  a  ttiAntcat  aature,  aad  Is  eon- 
Oned  to  certain  eases,  ffom  tbe  oatnre  of 
wbldi  cbaractM  Is  of  particular  Importance, 
sncb  as  actions  for  breacb  of  promise,  libel 
and  slander,  malldoos  prosecotltn.  criminal 
conversation.  sedtKtlon,  and  tbe  llfce.  In  sncli 
cases  fdiaracter  Is  directly  tarrolTed  In  tbe  Is- 
sne,  as  affecting  tbe  amount  of  tbe  danmgee. 
and  evidence  In  respect  thereto  Is  tberefwe 
ta^d  admlssltde.  Bnt  this  action  Is  not  of 
tbat  class.  It  was  so  held  In  Stone  r.  Insnr- 
anee  Chm  68  Iowa.  737,  28  N.  W.  47,  and 
Scbmidt  T.  lasBrance  Co.,  1  Gray,  529,  betta 
at  wbldi  are  dlrectlr  la  point.  They  were 
sections  on  Insnrance  policies,  and  the  d»- 
fease  In  each  case  was  tbat  tbe  pUntlff  bad 
burned  tbe  property  himself;  aad  the  court 
held  that  iffoof  of  his  good  diaracta:  was  in- 
admissible because  It  was  not  lamlred  In 
the  Isooe,  and  this  mltaiff  is  supported  by  the 
adjudged  caaes.  8ee7  Am.  *  Bng.  BBe;Law, 
for  reiereoc*  to  tbe  anthorltles.  It  fol- 
1am,  tbefofore^  that  the  Jndgmeat  ot  the 
court  below  must  be  rarersed,  and  a  new  tri- 
al wdccad. 

WOLVEETON,  having  been  of  couBsel 
In  tbe  court  below,  did  not  participate  In  thla 
decision. 


8TATH  T.  BTOOKlf  AM^ 
(Bapieme  Court  of  Oregon.  Now.  80,  1886^) 
WjiRsacMnmBK— Wn>  asb. 
Ob  trial  of  a  mill  companj'e  manager  for 
idilpplDg  wheat  stored  In  toe  oomtianT'e  ware- 
house without  written  assent  of  tne  holder  of 
the  receipt  therefor.  It  appeared  that,  accord- 
ing to  Its  nsoal  course  of  basInesK  known  to 
the  pmon  whose  wheat  was  shipped,  all  wlieat 
received  became  a  part  of  the  consumable 
stock  of  tbe  mill,  was  manufactured  into  flour 
and  other  mill  ijrodacts,  and  sold;  tbat  it  sat- 
MM  its  oblliratioQ  to  toe  depositors  hj  paying 
them  tbe  marlict  price  when  demanded,  or  bj 
retufoiog  a  like  qnantity  and  quality  of  other 
wheat;  and  that,  in  the  former  case,  no  storage 
was  charged,  bnt  In  the  .latter  a  charge  of 
eight  erate  a  bnahel  was  made.  BOd,  that 
tbe  company  was  not  engaged  In  the  warehouse 
business,  and  tbe  wheat  was  not  received  on 
stomee,  within  Laws  1$8S,  p.  61  (2  Hill's  Ann. 
Laws  Or.  I  4201  et  wq.)>  regulating  warehoase- 

nSHL 

Appeal  fttm  drcirtt  court,  Marlon  county; 
George  H.  Burnett,  Judge. 

Jotm  R  Stockman  was  convicted  of  a  tIO' 
IstloB  of  the  act  commonly  known  aa  tbe 
"Warehouse  Act"  by  shipping  wheat,  stored 
In  a  warehouse  of  which  he  was  the  manager, 
without  tbe  written  assent  of  tbe  bolder  of 
tbe  rec^pt  tberefw,  and  be  appeals.  Ba- 
re rsed. 

M.  Jj.  Pipes,  for  appellant.  G.  M.  Idleman, 
Atty.  GOL,  and  John  M.  Somen,  for  the 
State. 

BEAN,  J.  Tbe  defendant  was  convicted 
of  a  violation  of  section  4  of  tbe  act  of  1886, 


commonly  known  as  the  "Warehouse  Act,** 
being  section  4204  of  HlU's  Annotated  Laws, 
by  shipping  wheat,  stored  in  a  warehouse  of 
which  he  was  tbe  manager,  without  tbe  writ- 
ten assent  of  the  bolder  of  tbe  receipt  there- 
for. Tbe  facts  are  that  at  tbe  time  of  tbe 
commission  of  the  alleged  crime  the  defend- 
ant was  the  manager  of  the  Red  Crown  RoII> 
er  MfllB.  a  corporation  owning  and  operating 
a  flouring  mill  in  Albany,  Or.,  and  engaged  in 
tbe  business  of  manufacturing  flour  and  other 
mfD  products  fbr  sale.  A  part  of  the  mlD  bufld- 
Ing  vras  used  for  tbe  storage  of  wheat  be- 
kmgtag  to  the  company,  and  sndi  as  It  might 
recelTO  from  the  neighboring  farmenk  The 
wheat  so  stored  was  all  mixed  In  one  CMumon 
mass,  fnmi  vrhlcb  the  company  drew  from 
day  to  day  for  tbe  purpose  of  its  buslnesa 
In  September,  1884,  one  B.  D.  Barrett  de- 
Hrwed  to  it  2,18B>«/io  bosbelB  of  wheat,  for 
which  a  receipt  in  the  fbllowiug  form  was  la- 
sDsd  to  bim: 

"Bed  Orovro  MlDs, 
"Na  1,078^   Albaay,  Oregon,  Bept  18;  1804. 

'^Becelved  of  B.  D.  Barrett,  by  Hitt,  two 
tbonaand  one  hundred  nlne^-e^bt  I'/ss 
basbel  No.  1  merchantable  wheat,  subject 
to  sacks  and  storage,  .08  cents  per  bushel,  If 
wtthdravm  from  mill. 

**Ked  crown  Boner  Mllhi, 
"2,a98i«/«s  Bn.  I^ons." 

Immediately  upon  tbe  receipt  of  tbe  wheat, 
K  wa^  with  the  knowledge  and  consent  of 
Barrett,  mixed  and  mingled  with  the  other 
vrheat  on  hand  at  the  time,  and  was  subse- 
quently mannfsctnred  into  flour  by  Ibe  min 
company,  and  aoM  fbr  its  own  use  and  bene- 
fit. No  Storage  was  paid  m  d«Band  made 
tar  tbe  wheat  nntll  after  the  fUJnre  of  the 
company  In  March,  188B,  whm  Barrett  de- 
manded the  then  market  value  thereof,  wUch, 
being  refused,  he  tendered  the  storage,  and 
demanded  a  return  of  the  wheat,  and  obtain- 
ing neither,  cmnmenced  tUs  prosecution. 

The  Indlctmeut  chaises  that  the  defendant, 
as  the  manager  of  a  warehouse  for  the  stor- 
age of  grain,  received  for  storage  therein  the 
wheat  In  question,  Issued  a  rec^pt  therefor, 
and  afterwards  sold,  .shipped,  transferred, 
aad  removed  the  same  from  such  warehouse, 
and  beyond  his  contnd,  without  tbe  written 
assent  of  the  hold«  of  the  rec^pt  lb  wder 
to  sustain  this  charge^  It  vras  lncnmb«it  up- 
on the  state,  to  prove  that  the  wheat  In  ques- 
tion was  In  fact  placed  In  a  warehouse,  with- 
in the  meaning  of  that  term  as  used  In  the 
statute,  and.  In  addition  tbneto,  that  It  was 
placed  therein  on  storages  A  fiilture  of  proof 
in  either  particular  would  necessarily  be  ta,- 
tsl  to  the  prosecution.  Upon  Its  face  the  re- 
ceipt Issued  to  Barrett  affords  no  sohitlon  of 
either  of  these  questions,  for  It  Is  silent  as  te 
whether  tbe  building  wss  hi  fact  a  ware- 
bouse,  and  as  to  whether  the  wheat  was  re- 
ceived on  storage,  or  for  some  other  purpose; 
and  thaefore  resort  could  be  had  to  parol 
evidence  to  ascertain  the  tree  character  of 
the  business  in  which  the  mlU  cmnpuy  vras 
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piiL'acr.l.  OS  well  as  the  terms  on  -which  the 
■.vi.cat  was  received.  Lyon  v.  Leaon,  106  Ind. 
54j7,  7  N.  E.  Sll.  Upon  the  trial.  eTidence 
was  given  and  offered  tending  to  show,  and 
from  which  the  Jury  could  have  found,  that 
the  mill  company  did  not  receive  grain  for 
storage  or  safe-keeping,  but  that,  according 
to  its  usual  course  of  business,  known  to  Its 
customers,  and  particularly  to  Barrett,  alt 
wheat  received  by  It  was  mixed  with,  and 
became  a  part  of,  the  consumable  stock  of  the 
mill,  and  was  manufactured  Into  flour  and 
other  mill  products,  and  sold  and  disposed  of 
by  the  mill  company  In  the  usaal  course  of 
business,  and  that  It  satisfied  Its  obligation  to 
the  depositors  by  paying  them  the  market 
price  when  demanded,  or  by  retomlng  a  like 
quantity  and  quality  of  other  wheat.  In  the 
former  case  no  storage  was  charged  or  paid, 
bnt  In  the  latter  a  charge  of  eight  cents  a 
bushel  was  made  for  sacks  and  storage;  and 
this  accounts  for  the  providon  In  the  receipt 
to  Barrett  concerning  the  payment  of  stor- 
age If  the  wheat  ahoiild  be  withdrawn  ftom 
the  mill. 

Assuming  these  facts  to  be  true,  as  we 
must  for  the  purposes  of  this  appieal,  the 
question  of  law  U  presented  as  to  whether 
the  transaction  comes  within  the  provisions 
of  the  act  of  1885.  And.  as  Its  solution  In- 
volves the  merits  of  the  entire  theory  upon 
which  the  cause  was  tried  In  the  court  be- 
low, we  shall  proceed  to  examine  It  with- 
out Incumbering  the  opinion  with  a  state- 
ment of  the  various  ways  la  which  the  ques- 
tion was  raised  during  the  progress  of  the 
trlaL  It  is  conceded  by  counsel  for  the 
state,  as  we  understand  them,  that  If,  as- 
suming the  facts  stated  to  be  true,  the  cor- 
poration of  which  defendant  was  the  man- 
ager was  not  engaged  In  the  warehouse  busi- 
ness, or  if  the  wheat  was  not  received  on 
storage,  within  the  meaning  of  the  statute, 
the  Judgment  from  which  this  appeal  was 
taken  is  erroneous,  and  should  be  reversed. 
The  statute  in  question  (Laws  1885,  p.  61;  2 
Bill's  Ann.  Lawn  On  S  4201  et  seq.)  is  en- 
titled "An  act  to  regulate  warehousemen, 
wharfingers,  commission  men  and  other 
bnlleM,  and  to  declare  the  effect  of  ware- 
house receipts,"  and  makes  it  the  duty  of 
every  person  owning  or  operating  "any 
warehouse,  commission  house,  forwarding 
house,  mill,  wharf  or  other  place  where 
grain,  flour,  pork,  beef,  wool  or  other  prod- 
uce or  commodity  Is  stored,"  to  deliver  to 
the  owner  thereof  a  warehouse  receipt, 
which  "shall  bear  the  date  of  Its  issuance 
and  «ball  state  from  whom  received,  the 
number  of  sacks  If  sacked,  the  number  of 
bushels  or  pounds,  the  condition  or  quality 
of  the  same  and  the  terms  and  conditions 
upon  which  it  is  stored";  prohibits  the  is- 
suance of  fraudulent  receipts,  or  for  a  com- 
modity "not  actually  In  store  at  the  time  of 
Issuing  such  receipt";  prohibits  the  bailee 
from  mixing  commodities  of  different  qoati- 
ties  or  grades;  provides  that  no  person  op- 


eratlng  "any  warehoiue  *  *  *  or  othf?r 
place  of  storage"  ahaU  sell.  Incumber,  ship, 
transfer,  or  remove,  beyond  his  custody  or 
control,  any  grain  or  other  produce,  for 
which  a  receipt  haa  been  given  by  him,  with- 
out the  written  consent  of  the  holder  of  the 
receipt;  makes  all  checks  or  receipts  given 
by  any  person  operating  "any  warehouse 
*  *  *  or  other  place  of  storage,"  for  any 
grain  or  otber  commodity  "stored  or  deposit- 
ed," and  all  bills  of  lading  and  transporta- 
tion receipts  of  any  kind,  negotiable;  pro- 
vides that  the  same  may  be  transferred  by 
Indorsement,  which  shall  be  deemed  a  valid 
transfer  of  the  commodity  represented  there- 
by; that  on  the  presentation  of  the  receipt 
given  by  any  person  operating  "any  ware- 
boose  •  •  *  or  other  place  of  storage"  for 
grain  or  other  produce,  and  payment  of  all 
the  charges  due  thereon,  the  owner  shall 
be  entitled  to  the  immediate  possession  of 
the  "commodity  named  In  the  receipt";  that 
it  shall  be  the  duty  of  the  warehouseman 
or  bailee  to  deliver  the  same  to  him;  and  Che 
violation  of  any  provision  of  the  act  Is  tha«* 
by  made  a  penal  offense,  pnnlabable  llne^ 
or  imprisonment,  or  both. 

From  this  summary,  it  la  apparent  that 
the  statute,  as  Its  title  and  contents  clearly 
Indicate,  Is  designed  to  cover  the  special 
business  of  warehousemen,  wharfingers, 
commlselott  men,  and  other  bailees  who  are 
engaged  in  receiving  and  storing  the  goods 
of  others  as  a  business.  Its  principal  object 
ts  to  make  warehouse  receipts  negotiable, 
and  to  protect  the  rights  of  the  holden 
thereof,  by  requiring  the  warehonseman  or 
bailee  to  keep  constantly  on  hand  the  specific 
goods  stored,  or  a  sufficient  portion  of  the 
bnlk  of  which  they  become  a  part,  to  satisfy 
his  outstanding  receipts.  In  short,  it  was 
designed  to  compel  a  warehouseman  or  oth- 
er like  bailee,  under  the  penalties  of  a  crim- 
inal prosecution,  to  live  up  to  and  abide  by 
the  contract  of  bailm^t.  But  the  evil 
sought  to  be  remedied  by  this  legislation  and 
the  remedy  sought  to  be  applied  alike  show 
that  It  never  was  within  the  legislative  mind 
that  it  should  apply  to  a  case  wha«  the 
bailee  has  the  right,  under  the  contract,  ex- 
press or  Implied,  to  sell  or  use  the  goods 
committed  to  his  care.  In  such  case,  in  the 
very  nature  of  things,  there  can  be  no  stor- 
age or  bailment;  but  the  transaction  Is,  In 
essence,  a  sale  of  the  commodity,  and '  an 
extension  of  personal  credit  to  the  bailee^ 
There  is  an  Inherent  difference,  recognized 
by  all  the  authorltlra,  between  a  bailment 
and  a  sale.  In  the  one  cose,  the  property  re- 
mains in  the  depositor,  and  the  baJIee  Is  but 
the  custodian  of  the  thing,  with  no  right  to 
use  or  dispose  of  It  in  any  way;  while,  in 
the  other,  be  may  use  It  as  his  own.  the 
depositor  relying  upon  his  personal  credit 
for  Its  value,  either  In  money  or  kind.  A 
warehouse,  therefore,  within  the  meaning  of 
this  statute,  is  a  place  where  any  of  the 
commodities  ennmerated  thra^  la  xec^Ted 


Digitized  by 


KUHN  «. 


McKAT. 


853 


oD  Storage  for  the  owner,  by  some  person  or 
corporation  engaged  In  the  general  busi- 
ness of  receiving  such  goods  In  store  for  com- 
pensation or  profit.  Bncher  v.  Com.,  103  Pa. 
St  528;  Flshbeck  t.  Van  Dosol,  83  Minn. 
Ill,  22  N.  W,  244;  State  v.  Bryant,  63  Md. 
06.  Under  the  mie  In  this  state,  wheat 
stored  with  a  warehouseman  does  not  cease 
to  be  a  bailment,  within  the  meaning  of  this 
act,  because  It  is,  by  the  consent  of  the  de- 
positor, mixed  with  other  wheat  of  like  grade 
and  quality  (HeBee  t.  Geasar,  15  Or.  62,  13 
Pac.  SS2);  but,  when  it  Is  delivered  and  re- 
ceived under  an  agreement,  express  or  Im- 
plied from  the  course  of  dealing,  that  the 
person  to  whom  it  Is  delivered  may  use  It  as 
a  part  of  his  consumable  stock,  and  fulfill 
bis  obligation  to  the  owner  by  either  paying 
Its  market  value  when  demanded  or  return- 
ing an  equal  amount  of  other  wheat  of  like 
grade  and  qnall^,  tbe  transactlqn  la  not  a 
bailment  or  storage,  within  the  meaning  of 
the  statute,  and  the  depositee  cannot  be 
convicted  of  a  crime  tor  doing  that  which 
he  la  permitted  to  do  by  the  very  texma  of 
Us  contract  Lyon  r.  Lenon,  106  Ind.  567, 
7  N.  E.  811;  McOabe  t.  McKbutry,  5  Dill. 
BOB,  Fed.  Cas.  No.  8,667;  Andrews  t.  Rich- 
mond, 34  Hun,  20;  Johnston  t.  I^wne,  87 
Iowa,  200;  Nelson  t.  Brown,  44  Iowa,  4BB. 

Now,  u  already  susncested,  there  wras  evi- 
dence In  tbim  case  tending  to  show  (1)  that 
the  company  of  which  the  defendant  was 
the  manager  was  not  engaged  In  tbe  busi- 
ness of  recelTlng  grain  on  storage  for  the 
owner,  and  eo  waa  not  a.  war^ouse  keeker, 
within  the  meaning  of  the  statute;  and  (2) 
that,  If  it  waa  keeping  a  waretaonse  for  the- 
Btorage  of  grain,  the  Barrett  wheat  waa  not 
■o  recelTed.  Tbe  case,  thertfore,  ahonld 
have  been  anbmltted  to  tbe  jurjt  with  a 
direction  tiiat  they  could  not  convict  tmleea 
th^  were  satisfied,  from  tbe  evidence,  that 
the  i^ace  when  tbe  grain  was  deposited 
was.  In  fact,  a  warehouse  for  the  storage  of 
grain,  knd  that  It  was  received  there  on 
storage,  and  not  on  an  agreement,  express 
or  Imi^led,  that  the  mill  jcompany  might  use 
It  In  the  course  itf  Hb  business.  And,  becanse 
these  qneetlons  were  not  so  submitted  to 
the  jurr.  the  case  must  be  rerersed,  and  a 
new  trial  ordered. 

WOIiTBRTON.  J.,  took  no  part  In  tUs  de- 
cision. 


KUHN  V.  HcKAT. 
(Suprane  Oomt  of  Wyoming.   Dee.  1,  1806.) 

Appeal — Disuissal. 
At  the  time  a  petition  in  error  and  tran- 
script of  the  record  were  filed,  no  precipe  for 
■nmmons  in  error  was  filed,  and  annunona  was 
not  issued.  About  160  days  afterwards,  and 
after  plafntltr  in  error  filed  his  brief,  and  a  mo- 
tion to  dismlM  was  filed,  but  less  than  a  year 
after  the  judgment  waa  rendered,  Bommona  in 
error  was  issued  and  served  on  defendant  In 
cmr.    Hdd,  that  the  proceedings  in  error 


should  not  be  dismissed,  under  Rev.  St.  1887,  | 
3141,  providing  that  a  proceeding  to  reverse  a 
jadgment  shall  be  commenced  within  two  years 
after  the  judgment  complained  of. 

Error  to  district  court,  Sweetwater  county. 

Action  between  Adam  Kuhn  and  George  Mc- 
Kay. There  was  a  judgment  in  &vor  of  Mc- 
Kay, and  Kuhn  brought  error.  Defendant  in 
&roT  moves  to  dismiss.    Motion  denied. 

8.  T.  Com,  for  plaintiff  in  error.  G.  0.  Ham- 
lin and  J.  T.  Norton,  for  defendant  In  error. 

POTTBR.J.  On  the  4th  day  of  June,  1806,  a 
motion  was  filed  herein  for  the  dismissal  of 
these  proceedings  in  error.  The  grounds  as- 
signed are:  First  Becanse  the  defendant  in 
error  has  had  no  notice  of  the  appeal.  Sec- 
ond. Because  no  summons  In  error  has  been 
issued  or  served.  No  notice  of  proceedings  In 
error  is  required,  except  the  service  of  sum- 
mons In  error;  and  this  Is  not  required  If 
the  issuance  and  service  of  such  snmmmis  Is 
waived.  Tbe  petition  In  error,  with  Hie  tran- 
script of  tbe  record,  was  filed  on  February  22, 
1898.  At  that  time  do  praecipe  for  annuncskfl 
in  error  was  filed,  and  summons  was  not  Is- 
sued; but  an  April  20,  1896,  counsel  for  plain- 
tiff In  error  filed  their  brief.  After  the  mo- 
tion to  dismiss  ms  filed,  and  on  July  80, 1896, 
summons  in  error  was  issued  and  served  upon 
the  defendant  In  error.  Coons^  for  plaintiff 
in  error  iweeents  his  aflldavlt,  showing  that, 
at  the  time  the  petltlm  In  &tor  and  record 
was  filed.  It  was  lnt«ided  to  secure  the  usual 
waiver  of  summons  in  error  from  opposing 
counsel,  but  from  oversight  the  same  was  neg- 
lected; tbat  upon  learning  of  the  motion  such 
attenqrt  was  made,  but  tbe  waiver  was  not 
obtained,  and  diereupMi  the  Issuance  of  the 
writ  waa  inocured.  Hie  judgment  brought 
up  by  the  record  for  review  waa  rendered  Oc- 
tober 11, 1885,  by  the  district  court  of  Sweet- 
water county.  A  proceeding  to  reverse,  va- 
cate or  modl^f  a  judgment  or  final  order  Is  re- 
quired to  be  commenced  within  two  years  aft- 
er the  rokdttlon  of  the  Jndgmoit  or  the  mak- 
ing of  the  final  order  complained  of.  Rev.  St 
1887, 1 8141.  It  is  manifest  that  the  issuance 
and  sarvice  of  summons  In  axor  occurred 
within  the  period  iweacribed  bar  law  for  the 
commencement  of  proceedings  In  mat,  and 
was  accomplished  prior  to  the  hearing  upon 
the  motion.  Whether  the  proceedings  In  er- 
ror are  commenced  by  the  mere  filing  of  peti- 
tion In  error  and  transcript  or  whether  they 
are  not  to  be  deemed  as  commenced  without 
the  Issuance  v£  summons.  Is  Immaterial,  In 
the  present  ccmdlthm  of  fbe  case.  We  find  not 
only  the  petition  and  record  on  file,  but  also 
a  summons  In  error  regularly  issued,  sorred, 
and  returned,  all  withtai  the  period  of  limita- 
tion, which.  Indeed,  has  not  yet  eEn)Ired.  No 
good  reason,  therefore,  exists  for  dismissing 
the  case.  In  Selbel  v.  Bath  (Wya)  40  Pac. 
756,  a  new  party  was  permitted  to  be  brought 
In,  the  statutory  limitation  not  having  ezidred, 
although  a  motion  to  dismiss  on  the  ground  of 
defect  of  parties  had  been  filed.   The  motion 
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Is  donled.  Di-fcndant  in  error  be  allow- 
ed 45  da^  wlttalD  n^cta  to  file  briefs 


GROESBBCK.  O. 
concur. 


and  COXAWAY.  J., 


STATB  ez  rel.  BLYDENBURGH  BUB- 
DICK,  Secretary  of  State. 
(Supreme  Conrt  of  WTomtng.    OcL  20.  1896.) 

BjLaOTTOSH— NoMIJf  ATIOSS  OF  PRRSIDBNTUL  BlBOT- 

OKS — CeuTiriCATB  or  Secrbtart  or  Btati 
— ViLiDrrT — Baixots — Elbctorb. 

1.  Ooe  of  thn^  persons  Bomlnated  bj  the 
Dpmocmtic  state  conTeotion  aa  presidential 
elector  declined,  and  the  vRcancj  was  fillod  by 
the  nomlnntion  by  the  state  committee  of  one 
T.,  who  liad  been  preTlonsly  Domloflted  by  the 
People's  state  conrratlon,  and  certified  to  the 
aecretaiT  of  state,  as  candidate  for  elector. 
The  two  cnndidates  other  than  V.  nominated 
by  the  latter  conTentlon  declined.  To  till  the 
Tacanciea,  there  was  delivered  to  tt>e  secretary 
•f  state  a  certificate  of  nomination  of  J.  and  8., 
signed  by  100  electors.  It  was  Terlfied  by  one 
of  such  electors,  who  made  oath  that  its  state- 
ments were  tme,  and  described  himself  In  his 
athdaTit  as  ctwlrmaa  of  the  state  committee. 
The  secretan  of  state,  in  certifying  the  nom- 
inations of  electors  to  the  county  clerks,  after 
naminic  three  persons,  and  desiirnating  tl>em  as 
Repoblican.  wrote  the  nameff  J.,  S.,  and  Y., 
with  the  word.  "People's"  after  eadi  of  the 
two  former,  and  the  words  "Democrat  and  Peo- 
ple's" after  V.'s  name.  He  then  wrote  the 
osmee  of  the  two  Democratic  nominees  who 
had  not  declined,  with  the  word  "Democrat" 
after  each.  Beta  that,  in  the  absence  of  any 
hw  regulating  the  manner  in  which  party  nom- 
(natinna  may  be  made,  the  aecretary  of  state's 
eertifirate  cooiplled  with  liAws  180a  c.  80.  S 
(kS,  which  provides  that  such  aecretary  shall  cer- 
tify to  the  county  clerk  of  each  county  the 
names  and  description  of  each  person  noml- 
oated  for  office,  aa  specified  in  the  certificate  of 
■omioatlon  wrai  the  Bald  Beeretary;  and  he  waa 
■ot  reonired  t»  place  V.'s  name  In  the  group 
with  the  two  Demormtlc  nominees,  or  place 
some  such  wwd  as  "Independent"  or  •'Electors'* 
after  the  oameR  of  J.  and  S..  to  Indicate  that 
tbey  were  nominated  certificate,  instead  of 
grouping  them  with  V.'s  name  as  People's  can- 
didates, because  section  104  provides  that  evet7 
ballot  shall  contain  the  names  of  every  candi- 
date wkose  nomination  for  any  office  has  been 
certified  or  filed  according;  to  such  chapter,  and 
no  other  nnmesj  that  the  names  of  candidates 
for  each  office  shall  he  arrnnsefl  under  the  des- 
tenatio"  of  the  office  in  alphnbetical  order  ac- 
cording to  Biimames,  except  that  the  names  of 
presidential  electors  presented  tn  one  certificate 
of  nomination  shall  be  arranged  in  a  separate 
group;  and  that  every  ballot  shall  contain  the 
xame  of  the  party  or  principle  which  the  can- 
didate repreaents,  etc. 

2.  Since  the  candidates  for  presidential  elect- 
ors presented  !n  one  certificate  of  nominatinn 
are  entitled' to  be  arranged  on  the  official  ballot 
in  a  aeparate  group,  and  the  oflicer  cliarged 
with  the  duty  of  arranging  them  can  hare  do 
other  source  of  official  Information  than  the  con- 
tents of  the  certificate  of  the  secretary  of  state, 
tbe  secretary  should  so  certify  the  names  ot 
the  eandidntea  and  their  description  aa  to  con- 
rey  to  the  county  derks  all  requUte  knowl- 

''f^'The  atatate  does  not  anthorlxe  the  prlnt- 
iat;  of  the  naiDe  of  one  person  as  candidate  for 
presidential  elector  in  more  than  one  place  on 
the  ticket,  though  nominated  by  two  or  more 
parties. 

4.  Lawa  1890,  e.  80,  |  89.  prohlbftlng  tlie 
same  person  joining  in  a  oertificata  of  nomina- 


tion by  electors  of  more  than  one  person  for 
the  same  office,  and  providing  that,  ii  any  such 
person  does  so  join,  his  name  shall  not  be  count- 
ed 00  either  certificate,  doea  not  prohibit  an 
elector  who  has  participated  In  a  convention  of 
one  party  from  Joining  in  a  certificate  of  non- 
Ination  of  a  candidate  of  another  party  for  the 
same  office, 

5.  Tbe  secretary  of  state,  in  certifying  nom- 
inations to  the  county  clerks,  may  respect  tbe 
designation  of  a  political  party  or  principle  men- 
tioned in  a  certificate  of  nomination  by  electors 
where  the  certificate  Is  signed,  sworn  to,  and 

ftreseoted  by  tbe  state  chairman  of  such  party, 
n  tbe  absence  at  any  other  nomlnatloB  br  BBch 
party  for  the  same  office:  and  he  Is  not  bound 
to  disregard  such  deacription,  or  add  something 
to  it,  not  found  in  the  certificate,  indicating  tbe 
manner  in  which  the  nomination  was  made,  in 
the  absence  of  any  law  limiting  party  nomiua- 
tions;  and  such  limitation  is  not  provided 
Laws  1890,  c.  80,  S!  84-86,  88,  authorizing  a 
convention  to  make  nominations,  and  dt^niag 
a  convention  as  an  oncanized  aaaemblace  of 
electors  representing  some  political  party  fx> 

Erin<-iple;  and  also  authorbiug  nominatiooa  to 
e  made  br  certificate  of  electors  in  a  maancr 
described. 

Original  aeUon  by  the  state  ot  WTomliig,  on 
rd&tlon  of  Ohariea  B.  Blydeidrargli.  axHlnst 
Chailes  W.  Bnrdlck,  as  aecretair  of  state  of 
the  state  of  WTomlnc  to  cotnpd  defendant, 
by  writ  of  mandamtn,  to  change  Ills  ceitlfl- 
cates  to  tbe  county  cleriu  of  the  state  legard- 
tng  the  candidates  for  presidential  electon. 
Writ  denied. 

Walter  B.  Stcdl,  for  relatoc;  ft  Tan 

Devanter,  for  respondent. 

POTTER,  J.  The  relatoc,  (Aalrman  of  tbe 
Democratic  State  Central  Committee,  brings 
the  present  action,  seeking  th«eby  tbe  allow- 
ance of  A  writ  of  mandamus  to  compel  tbe 
secretary  of  state  to  rescind  vr  nxxUfy  tbe 
tona  or  character  of  bis  cenlflcatea  to  tbe  sev- 
eral county  clerks  respecting  tbe  «ajidldates 
for  electors  ot  president  and  vice  president  of 
tbe  United  States.  The  reapoodent  certified 
such  nominations  in  tbe  foUowiag  manjser  siMl 
order:  the  names  of  three  candidates  of  tbe 
Repuhlican  party,  simply  naming  them  with 
the  word  "R^ublican"  following  each  of  their 
names;  the  names  of  Patcldc  J.  M.  Jordan, 
John  Sims,  and  Daniel  L.  Van  Meter,  with 
tbe  word  "People's"  accompanying  tbe  names 
of  Jordan  and  Sims,  and  the  words  "Demo- 
crat and  People's"  following  tbe  name  of  Van 
Meter;  tbe  names  of  three  Prohibition  candi- 
dates; and  lastly  the  names  of  Jofao  A.  Mar- 
tin and  Patrick  J.  Queaiy,  with  tbe  won! 
"Democrat"  following  each  of  their  names. 
The  petition  discloses:  Tliat  at  tbe  regular 
Democratic  state  convention  Oeorge  H.  Cross, 
John  A.  Martin,  and  Patrick  t.  Qnealy  were 
nominated  for  presidential  electors,  asd  at  tbe 
regular  state  convention  of  tbe  People's  party 
Francis  M.  Matthewa,  Cbaiies  H.  RandsD.  and 
Dnnlel  L,  Van  Meter  were  tioralnaled  for  such 
office.  All  of  these  nominations  were  dul.v 
certified  to  tbe  reBpondent  by  the  nspective 
chairmen  and  secretaries  of  such  conrentlons. 
That  within  the  time  allowed  tbe  statute. 
Cross,  one  of  the  Democrade  nominees,  and 
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Randan  and  MMtbews,  two  of  tbe  nominees 
of  the  People's  party,  duly  declined.  That  in 
pursuance  of  tbe  authority  expressly  conferred 
upon  It  by  the  convention  making  the  orlsinal 
nominations  the  state  conunlttee  of  the  Demo- 
cratic party  filled  the  vacancy  caused  by  the 
declination  of  Cross  by  the  nominStton  of  Dan- 
iel L.  Van  Meter.  That  neither  any  couTen- 
tlon  or  committee  of  tbe  People's  party  at- 
tempted to  flU  the  vacancy  occasioned  by  the 
decUnatloDB  of  Matthews  and  Randall,  nor 
took  any  action  concerning  tbe  mat^,  and 
that  the  People's  party  convention  bad  not 
empowered  Its  state  committee  to  flU  sncb  oe 
any  vacancies.  It  further  appears  that  on  tbe 
8th  day  of  October  osie  John  W.  Pattmrai, 
who  had  been  appointed  by  the  said  ccaiven- 
tion  of  tbe  People's  party  as  tbe  chalnnan  of 
the  state  committee  of  that  party,  delivered  to 
tbe  respondent  a  certificate  of  nomination  pur- 
porting to  nominate  for  tbe  aSice  of  [weBlden- 
tlal  electors  to  fill  the  vacancy  in  the  Hat  of 
People'B  i>arty  candidates  caused  by  the  dec- 
Unation  of  Matthews  and  Randall,  respective- 
ly, Patrick  X  M.  Jordan  and  John  Sims;  It 
appearing  from  tbe  record  that  in  the  body 
of  such  cortiflcata  it  was  recited  that  *tlM  od- 
dersigned  and  tbe  said  I'atrlt^  J.  M.  Jordan 
and  the  said  John  Sims  so  nominated  to  SH 
Rich  vacancies  represent  tbe  Peopte's  party"; 
and  tliat  the  same  was  vesifled  by  said  John 
W.  Patteraon,  wbo  made  oath  that  tbe  state^ 
mMits  contained  iM  tbe  ceitiAcate  were  true, 
and  described  hlmscif  in  his  affidavit  as  the 
Ghahnaan  of  the  atate  cranmittee  of  tbe  Peo- 
ple's party.  The  «ald  certificate  was  signed 
by  100  electon.  Including  aaid  Patteraon.  The 
relator,  In  his  petition,  cbargea  that  this  cer- 
tificate of  nranlnation  waa  void.  Tbe  all^a- 
tlons  to  support  sncb  charge,  anmmarized,  ai« 
to  the  effect  that  the  nominatlona  mentioned 
therein  were  not  made  by  the  People's  party; 
that  the  laws  of  this  atate  contemplate  and  ex- 
pressly require  that  vacancies  occurring  in  tbe 
tldtet  of  any  poUtical  party  nominated  in  reg- 
olar  convention  aball  be  filled  otUy  by  the  con- 
ventlim  Itself  or  by  tbe  party  committee  duly 
authorised;  that  the  certificate  was  not  filed 
within  tbe  time  required  for  orlg^al  nomlna- 
tlona;  and  that  no  number  of  elef^tois  can 
Biq»plant  or  supersede  tbe  action  of  an  organ- 
ised political  party;  and  the  dectors  whose 
naniea  are  snbscrlbed  to  the  .eertlflcate  in  ques- 
tion wcxe  not  authorised  to  represent  tbe  Peo- 
Xde^s  party,  or  act  In  Ita  bebaU.  It  was  also 
averred  that  a  lai^e  number  at  tbe  persons 
whose  names  were  signed  to  the  certificate 
bad  Joined  in  Bomlnatlng  at  least  three  other 
candidates  tor  the  same  oflSoc  by  attending 
and  participating  In  the  primaries  of  tbe  Re- 
pnbUcaa  party.  This  last-mctttlotied  all^- 
tkm  Is  goieral  In  character.  It  is  neither  stat- 
ed what  they  so  attended  and  participated,  or 
In  what  the  participation  consisted,  nor  are 
tbe  partteulav  IndtvldBals  referred  to  Indicated. 
Tbe  petlttM  avers  ttaat  the  certificate  of  the 
respoikdMt  la  lUeva  and  wrong  In  two  re- 
apecta:   Blrst,  tai  fofUng  to  certify  the  name 


of  Daniel  L.  Van  Meter  In  the  same  group  and 
in  conjunction  with  tbe  names  of  Martin  and 
Quealy,  tbe  other  Democratic  candidates;  and. 
second,  in  Indndlng  the  names  of  Jordan  and 
Sims  in  tbe  group  of  the  candidates  for  electors 
of  the  People's  party.  The  prayer  of  tbe  pe- 
tition Is  that  a  writ  of  mandamus  issue  direct- 
ing the  respondent  to  rescind  his  certificate, 
and  to  issne  therefor  new  ones,  placing  the 
name  of  Van  Meter  in  tbe  group  of  Demo- 
cratic candidates,  and  omitting  the  names  of 
Jordan  and  Sims  from  tbe  group  «f  the  candi- 
dates of  the  Peofrfe's  party,  or  requiring  him 
to  so  modify  his  certlflcates  already  sent  out 
that  the  same  result  may  be  accomplished. 

The  case  was  beard  upon  the  petition  and  the 
various  certificates  of  nominationa  tor  tbe  of- 
fice of  presidential  electors  tiled  In  tbe  office  of 
respondent  From  tbe  record  outside  of  the  pe- 
tition It  ai^red  that  oa  tbe  25tb  day  of  Sep- 
tMDber — sev^nl  days  helon  the  chqirman  and 
secretary  of  the  conventira  of  tbe  People's  pnity 
fljed  tbelr  certificate  of  the  nominations  made  by 
that  party  at  Its  said  convention— a  certificate  of 
nomlnattcm,  signed  hy  lUO  etectors  rein«sentlQg 
themselves  as  memben  of  the  People's  party 
was  filed,  makhig  original  nominations  of  can- 
didates for  electors  to  represent  the  principles 
of  tbe  Pesple's  party,  Darning  as  tlie  nominees 
tbanot  tbe  same  persons  who  were  nominated 
at  the  state  convention  of  that  party,  viz.  Mat- 
tbewa,  Randall  and  Van  Meter. 

The  duty  ctt  the  secretary  of  stete  wttb  re- 
qiect  to  the  certlflcatlon  of  nombiatlons  filed  In 
his  office  Is  defined  by  the  provMona  of  section 
93  of  chapter  80  of  tbe  Laws  of  1890.  as  fot 
lows:  "Not  less  than  twenty-flve  nor  more  than 
thirty  days  before  an  election  to  fill  any  public 
office,  the  secretary  of  Wyoming  shall  certify 
to  the  county  clerk  of  each  county  within  which 
any  of  the  electors  may  by  law  vote  for  can- 
didates for  such  office,  tbe  names  and  descrip- 
tion of  etkcb  person  nominated  Tor  such  office  as 
Bperifled  Id  the  certificate  of  nomination  with 
the  said  secretaiy."  If  the  respondent  has  com- 
piled with  this  duty,  then  the  writ  pmyed  for 
should  not  be  allowed.  It  Is  contended  that  be 
has  failed  to  perform  tbe  duty  hi  the  two  pa^ 
ticniani  alieady  mentioned.  Upon  the  hearing, 
although  it  was  not  conceded  by  counsel  for  re- 
lator that  the  names  of  Jordan  and  Sims  were 
entitled  to  be  certliled  In  any  manner  whatever, 
the  chief  contention  seemed  to  be  narrowed  to 
the  proposition  that  they  were  not  properly  cer- 
tified as  Peo^e'8  candidates,  and  In  one  group 
with  Van  Meter;  but  that.  If  certified  at  all, 
some  word,  such  as  *'Indopendent"  or  "Elect- 
ors," should  be  used  to  Indicate  that  they  were 
nMnlnated  by  certificate  of  electors.  The  argu- 
ment respecting  the  grouping  of  tbe  Democratic 
nominees,  and  faicludliig  therein  the  name  of 
Van  Meter  In  the  eertlflcate  of  the  secretary, 
was  based  npon  tbe  requtrements  concerning  the 
official  ballot.  Section  104  of  chapter  80  of  the 
Laws  of  1890  provides  that:  "AU  ballots  pre- 
pared under  the  provisions  (rf  this  act  shall  be 
white  In  color  and  of  a  good  quality  of  paper, 
I  and  the  names  shall  be  ptinted  thereon  In  UaA 
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ink.  Every  ballot  shall  contain  the  name  of 
every  candidate  whose  nomination  for  any  office 
qieclfled  in  the  ballot  has  been  certified  or  filed 
according  to  the  prorlsions  of  this  act  and  no 
other  name.  The  names  of  candidates  for  each 
office  shall  be  arranged  under  the  designation  ai 
the  office  In  alphabetical  order  acc<Kdlng  to  sur- 
names, except  that  the  names  of  elected  of 
president  and  Tlce[H%sldent  of  the  United  States 
presented  In  one  certificate  of  nomination,  shall 
be  arranged  In  a  separate  group.  Every  ballot 
shall  also  cofitaln  the  name  of  the  party  or  prin- 
ciple which  the  candidates  n^tresent  as  contain- 
ed In  the  cerUflcate  of  nomination.  At  the  end 
of  the  list  of  candidates  for  each  office  shall  be 
left  a  blank  space  large  enough  to  contain  as 
many  written  names  of  candidates  as  are  neces- 
sary to  fill  such  office.  And  on  the  ballot  may 
be  printed  snt^  words  as  will  aid  the  TOter  to 
vote,  as  *Vote  for  one,*  *Vote  for  two,'  'Vote 
for  three.'  'Yes,'  'No,'  and  the  lite."  It  is  not 
required  of  the  secretary  that  be  prepare  the 
official  ballots.  With  tUs  be  has  nothing  wbat- 
erer  to  do.  That  duty  resides  with  the  county 
clerk  of  each  cotm^.  Under  our  system  at 
Totlng,  the  elector  Is  required  to  place  a  cross 
opposite  the  name  of  each  candidate  for  whom 
be  desires  to  rate;  and,  although  the  names  of 
candidates  for  electors  presented  In  one  certif- 
icate of  nominatlcHi  are  required  to  be  arranged 
upon  the  ballot  in  a  separate  group,  one  cross 
will  not  suffice  to  Tote  for  the  three,  or  for  the 
group  thus  arranged,  but  the  voter,  If  desiring 
to  vote  for  three,  as  he  may  do.  Is  required  to 
[dace  a  cross  o[^>oslte  the  name  of  each  one  of 
the  three.  At  the  time  of  orally  announcing  the 
conclusion  of  the  court  It  was  stated  that  the 
secretary  was  not  required  to  group  the  can- 
didates for  electors  at  all,  and  that,  If  he  did  so, 
his  arrangement  Into  groups  was  not  binding  or 
conclusive  upon  the  officers  charged  with  the 
duty  of  preparing  tlie  ballots.  This  statement 
was  made  in  view  of  the  rather  meager  prorl- 
sl(nis  affecting  the  duty  of  the  secietaiy,  and 
the  nature  of  a  mandamus  proceeding;  and  It 
seemed  that,  unless  It  was  clearly  the  duty  of 
the  respondent  to  group  the  candidates,  be  ought 
not  to  be  directed  by  a  writ  of  mandamus  to  do 
so.  The  statute  does  not  expressly  require  that 
he  shall  certify  such  candidates  In  the  manner 
in  which  they  are  required  to  be  arranged  up- 
on the  ballot;  and,  so  far  as  the  name  of  Van 
Meter  is  concerned,  that  Is  the  extent  of  the 
prayer  of  relator.  But  we  are  somewhat  appre- 
henslTe  that  a  misunderstanding  of  the  views  of 
the  court  may  arise  from  what  was  said  when 
Its  conclusion  was  announced,  without  some  tar- 
ther  explanation.  While  it  is  true,  as  above 
suggested,  that  there  la  no  express  provision  re- 
quiring the  secretary  to  do  more  than  certify  tha 
names  and  description  of  each  person  nominat- 
ed, as  specified  In  the  certificate  of  nomination, 
It  Is  likewise  true  that  those  candidates  for  pres- 
idential electors  presented  In  one  certificate  of 
nomination  are  entmed  to  be  arranged  upon  the 
official  ballot  in  a  separate  group,  and  that  the 
officer  charged  with  tbe  duty  of  thus  arranging 
them  can  have  no  other  source  of  official  In- 


formation than  the  contei.ts  of  the  certificate  of 
the  aecretaiy.  It  would,  therefore,  seem  rea- 
sonably clear  that  In  the  performance  of  the 
duty  devolving  upoa  the  secretary  be  sbonld 
so  certify  the  names  ot  such  candidates  and 
their  description  as  will  convey  to  ttae  county 
clerk  all  requisite  knowledge.  The  rdator  and 
his  counsel  assumed  that  this  coold  only  be 
accomplished  by  the  pn^r  grouping  of  the  can- 
didates in  the  certificate  ctf  the  secretary.  We  are 
not,  however,  prepared  to  assent  to  that  view. 
If  the  Information  safflcient  for  the  appropriate 
performance  of  the  duty  of  the  county  clerk  can 
be  given  In  other  ways  than  by  giouplug,— end 
we  apprehend  that  may  be  practlcaole, — then  It 
would  be  erroneous  to  aay,  in  the  aosence  of  an 
express  requirement  to  that  effect;  that  Oie  sec- 
retory is  under  official  obligation  to  place  the 
candidates  in  groiqits,  as  they  are  entlHed  to  ap- 
pear on  the  ballot,  and  by  this  method  alone  to 
certify  the  necessary  Information  to  the  county 
cleiks.  The  alternative  writ  commanded  the 
re^ndent  to  thxm  group  the  names,  or  sIiotv 
cause  to  the  cmtraiy.  In  case  the  writ  sbonld 
be  made  peremptory,  the  same  command  would 
continue,  notwithstanding  the  duty  to  afford 
prqpor  informatloa  could  as  well,  and  perhaps 
even  better,  without  trespassing  upon  the  ^s- 
cretlon  of  ttie  county  dei^s,  be  capable  of  per- 
formance In  another  manner.  Ttie  soundness 
of  the  ocmtentlon  ot  the  relator,  mm^ver,  de- 
pends upon  the  correctness  of  his  theoiy  that 
the  name  of  Van  Meter  should  appear  upon  the 
ballot  in  a  group  to  be  comprised  of  his  name 
and  the  other  two  Democratic  nominees.  It  that 
is  not  a  right  to  which  he  is  entitled,  then  as- 
suredly the  respondent  is  not  required  to  certify 
his  name  in  such  a  group  In  any  evoit,  and  we 
will  not  rest  our  conclusion  aitlrely  upon  the 
fact  that  the  respondent  might  enqdpy  different 
methods,  but  will  inquire  Into  the  propositloQ 
thus  insisted  upon  br  the  r^tor.  It  Is  mani- 
fest that  the  Issues  in  this  case  do  not  directly 
involve  the  preparation  of  the  ballot;  but  that 
matter  bears  a  close  relation  to  the  obligations 
imposed  i^ion  the  seoetaiy,  and  as  affecting  his 
duties  it  may  very  properly  be  considered. 

It  was  decided  by  this  court  in  the  case  of 
Sawln  V.  Pease,  42  Pac.  750,  that  as  to  any 
office  other  than  elector  for  president  and 
vice  president  a  candidate  nominated  by 
more  than  one  party  for  the  same  office  was 
not  entitled  to  have  bU  name  appear  opon 
the  ballot  more  than  once,  and  we  can  see 
no  reason  for  departing  from  that  role.  The 
opinion  In  that  case  out  of  abundant  cau- 
tion expressly  stated  that  whether  or  not  a 
different  rule  would  apply  as  to  presiden- 
tial electors  was  not  decided.  The  reason 
for  the  principle  adopted  In  Sawtn  v.  Pease 
arose  out  of  our  system  of  ballots  and  vot- 
ing; the  requirement  that  a  cross  must  be 
placed  opposite  the  name  of  each  candidate 
for  whom  the  elector  desired  to  vote;  the 
impossibility  of  voting  a  straight  ticket,  or 
for  any  number  or  group  of  candidates  rep- 
resenting the  same  party  or  [vlnclple,  by  a 
allele  mark  or  cross;  and,  as  a  consequence. 
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the  probability  of  mlKtakft  and  confusion 
Khottld  the  name  of  any  candidate  be  printed 
in  more  than  one  place  as  a  candidate  for 
the  same  oflice.  Are  tboBe  reasons,  and  la 
the  rule  deduced  therefrom  In  the  case  of 
other  offices,  Inapplicable  to  the  office  of 
pi-esldentlal  elector?  The  one  difference  ex- 
isting in  the  law  between  that  and  other  of- 
fices IB  that  the  names  of  those  candidates 
for  presidential  electors  presented  in  one 
certificate  of  nomination  shall  be  arranged 
upon  the  ballot  In  a  separate  group.  In 
view  of  the  further  provision  of  law  affect- 
ing alike  all  candidates  upon  the  ballot  that 
one  cross  votes  for  but  one  individual,  and 
that  the  name  of  the  presidential  nominee 
nowhere  appears  on  the  ballot,  we  are  un- 
able to  dlBtinguish  the  case  of  such  candi- 
dates from  that  of  candidates  for  any  other 
office  In  the  respect  imder  consideration; 
otherwise  any  poBon  or  group  of  persons 
nominated  1^  more  than  one  party  would  be 
entitled  to  as  many  places  upon  the  ballot 
corresponding  with  the  number  of  parties 
nomlnaUng  them,  or  certlflcates  IswiTully 
filed  of  such  nominations.  The  same  group 
of  three  persons  might  be  presented  by  sev- 
er^ parties,  and  the  entire  group  be  given 
as  many  places  iqwn  the  official  ballot 
Such  a  result  could  only  cause  much  con- 
fusion, and  throw  doubt  upon  the  correct- 
ness of  the  returns  of  the  votes  cast  We 
are  clearly  of  the  opinion  that  the  law  does 
not  contemplate  the  printing  of  the  name  of 
one  poson  as  candidate  for  elector  of  presi- 
dent and  vice  president  tn  more  than  one 
place  upon  tbe  ballot  'Daniel  L.  Van  Bfeter 
was  regulsriy  nominated  by  the  People's 
party,  and  the  certificate  ttiereof  duly  filed. 
He  has  not  declined  that  nomination.  There 
Is  certainly  no  authority  to  remove  his  name 
from  the  People's  party  gronp.  His  nomi- 
nation by  that  party  was  made  long  prior 
to  Ite  adoption  the  Democratic  party. 
His  name  being  entitled  to  but  one  place 
upon  the  ballot  and  no  one  possessing  the 
right  to  Ignore  his  first  nomination  In  the 
preparation  of  the  ballot.  It  necessarily  fol- 
lows that  his  name  Is  not  Imperatively  re- 
quired to  be  also  printed  In  the  same  group, 
and  In  conjunction  with  the  other  Demo- 
cratic candidates.  He  is  described  as  Dem- 
ocratic as  well  as  People's,  and  this  descrip- 
tion indicates  to  the  voter  that  he  has  been 
nominated  as  representing  both  parties.  An 
arrangement  of  the  ballot  In  which  all  ap- 
propriate groups  could  be  maintained,  and 
yet  the  name  of  Van  Meter  Immediately  pre- 
cede or  follow  the  names  of  the  other  Dem- 
ocratic candidates,  thus  bringing  the  three 
Into  closer  proximity,  would  certainly  not 
violate  the  letter  or  the  spirit  of  the  law; 
but  that  matter  has  t>een  left  to  the  discre- 
tion of  the  county  clerks,  which,  unless  the 
statute  Is  departed  from,  ts  not  subject  to 
the  control  of  the  courts.  These  views  find 
support  In  State  v.  AUen  (Neb.)  62  N.  W.  85, 
and  Miller  v.  Pennoyer  (Or.)  31  Pae.  S80. 


Had  some  one,  not  already  a  candidate  of 
another  party,  been  nominated  to  fill  the 
vacancy  caused  by  the  declination  of  Geoi^o 
H.  Cross,  the  name  of  such  nominee  would 
be  entitled  to  a  place  tn  the  same  group 
with  the  original  associates  of  Gross.  A 
reasonable  construction  of  the  statutory  pro- 
vision would  clearly  require  the  name  of 
one  thus  substituted  to  be  given  the  same 
place  upon  the  ballot  that  the  name  of  the 
candidate  who  had  declined  would  have 
been  entitled  to. 

The  next  question  submitted  Involves  the 
status  of  the  nominations  of  Jordan  and 
Sims.  One  ground  of  objection  Is  that  a 
large  number  of  the  penwns  purporting  to 
sign  the  certificate  of  nomination  had  joined 
In  nominating  at  least  three  other  persons 
for  the  same  office  by  attending  and  par- 
ticipating In  the  primaries  of  the  Republican 
party.  Independent  of  the  very  general 
character  of  the  allegation,  we  are  of  the 
opinion  that  the  provision  of  the  statute 
(section  89,  c.  80,  Laws  1890)  attempted  to 
be  thus  Invoked  Is  prohibitory  only  of  the 
same  person  Joining  in  a  certtflcate  of  nom- 
ination by  Sectors  of  more  than  one  per- 
son for  the  same  office.  The  last  part  of 
the  clause  containing  the  provision  referred 
to  provides  that.  If  any  penon  does  so  Join, 
his  name  shall  not  be  counted  upon  either 
certificate,  and  the  context  clearly  Indicates 
that  It  was  only  Intended  to  forbid  one  from 
joining  In  more  than  one  elector's  certificate 
making  a  nomination  for  the  same  office. 
Whether  any  one  shall  have  so  joined  can 
then  easily  be  ucertalned  by  the  officer  with 
whom  the  certificates  are  required  to  be 
filed.  It  Is,  however,  contended  that  100 
electors  cannot  supplant  a  r^rnlarly  organ- 
ized political  party,  and  are  not  authorized 
to  place  In  nomination  any  candidate  as  rep- 
resentative of  such  a  iwrty.  The  position 
tikea  Is  that  a  party  nomination  Is  permit- 
ted to  be  made  only  by  a  party  convention. 
Counsel  for  relator  stated  upon  the  hearing 
that  they  were  until  that  time  unaware  that 
the  People's  nominees  had  first  or  at  any 
time  beat  nominated  by  an  electors'  certifi- 
cate; and  It  was  conceded  by  such  counsel 
that  If  a  vacancy  occurs  In  the  nomlna- 
tkms  made  by  such  an  doctors'  cotlflcate. 
It  might  be  filled  In  the  same  manner.  The 
papers  upon  which  the  cause  was  submitted 
conclusively  show  that  100  electors  had  nom- 
inated by  certificate  In  due  form  said  Ran- 
dall, Matthews,  and  Van  Meter  as  candi- 
dates of  the  People's  party,  or  representing 
the  principle  of  that  party,  and  that  filing 
preceded  the  certificate  of  the  officers  of 
the  convention.  The  resignation  of  Randall 
and  Matthews  declined  by  clear  and  ex- 
press language  only  the  nominations  con- 
ferred by  the  state  convention  of  the  Peo- 
ple's party;  but  Included  in  their  respective 
statements  of  declination  was  a  direction  to 
the  secretary  of  state  to  omit  their  names 
from  the  official  ballot,  sufficiently  Indlcat- 
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Ing  an  Intention  npon  their  part  to  oitirvly 
withdraw  as  canilldatea  for  presidential 
electors.  It  te  at  least  certain  that  the  re- 
spondent has  not  certified  tlielr  names,  and 
that  no  person  or  party  Is  Insisting  that  bis 
action  In  that  regard  waa  aroneons.  ▲ 
racancy,  then,  occurred  In  the  U«t  of  can- 
didates for  the  office  In  qoestlon,  presented 
1^  the  said  certificate  of  electors.  That  Tk<- 
cancy  at  least  was  filled  by  the  certificate 
which  is  now  attacked,  naming  Jordan  and 
Sims.  It  is  not  necessary,  thoefore,  for 
this  court  to  decide  whether  or  not  a  Ta- 
cancy  In  nominations  made  by  a  regolar 
conventloo  of  a  political  party  can  be  fiUed 
by  an  electors'  certificate,  even  thongh,  as 
In  the  case  at  bar,  such  p<^tlcal  party  has 
not  again  acted  In  the  matter  by  conven- 
tion, and  the  conventloii  making  the  original 
nominations  has  not  empowered  any  com- 
mittee to  fill  Taoandes.  Indeed,  the  con- 
tention seemed  to  have  narrowed  to  an  at- 
tack l^>oa  the  action  of  the  respondent  In 
grouping  the  names  of  Jordan  and  Sims  with 
that  of  Van  Meter,  and  using  In  OMinec- 
tlon  with  their  names  the  party  name  "Peo- 
ple's," wlthoQt  any  qualifying  w(wde  to  In- 
dicate that  thfi^  were  not  presented  by  a 
party  convention.  So  far  as  concerns  the 
objection  to  their  beli^  grouped  with  Tan 
Meter,  what  has  already  been  said  Is  suffi- 
cient, bearing  hi  mlod  that  the  latteivnanied 
person  was  originally  nominated  by  the  cer- 
tificate of  electors  conjointly  with  Randall 
and  Matthews,  for  whom  Jordan  and  Sims 
were  afterwards  snbstltuted. 

It  Is,  however,  very  seriously  Insisted  on  be- 
half of  the  relator  that  the  respondent  Is  not 
authorized  to  certify  tlie  designation  of  "Peo- 
ple's" In  connection  with  the  names  of  these 
substituted  candidates,  but  that  be  sbould  use 
some  other  word  of  deeorlptton,  or  add  to  that 
so  used,  which  would  clearly  indicate  that 
they  were  nominated  by  certificate  of  elect- 
ore;  and  In  support  of  that  view  we  are  re- 
ferred to  the  case  of  Philips  v.  Curtis  (Idaho) 
38  Pac.  405,  which  gives  couot«umce  to  Qiat 
pro^Kwitlon.  That  case,  however,  is  founded 
upon  a  statute  whlcb,  although  quite  similar 
In  some  respects  to  our  own.  and  particularly 
so  cooceminff  the  maltlDg  of  nomloatloDS, 
radically  different  In  otbers,  which  must  have 
coDslderable  bearing  upon  the  question.  In 
that  state  the  method  of  preparing  the  ballot 
follows  that  of  most  of  the  states  using  the 
Australian  system.  Their  statute  expremly 
requires  that  "the  width  of  the  ticket  shall 
be  divided  into  as  many  equal  parts  by  lioes 
the  whole  length  of  the  ticket,  *  *  *  as 
there  are  political  principles  or  parties  repre- 
seuted  by  the  candidates;  each  of  said  par^ 
ties  or  divlskjos  to  have  a  heading  or  captltm 
designating  the  political  principle  or  party 
represented  by  the  several  candidates."  The 
ballot  in  that  state  therefore  Is  arranged  In 
separate  columns,  the  candidates  of  each  par- 
ty being  contained  in  one  column  with  the 
name  (Ht  the  pax^  or  principle  at  the  head. 


In  the  ease  ctted  «•  AM  Ifli  to  Infir  from  the 
pinion  that  the  Petq^e'a  pftr^,  althoii^  hoU- 
Ing  a  conventloi^  and  making  cotaln  nonilna- 
tSam,  had  tailed  to  m«itka  any  one  e»  a  can- 
didate for  state  Moator;  and  PhlllpB.  who 
bad  been  nominated  tat  that  office  by  anotha 
party,  sought  to  hare  bla  name  placed  npcai 
the  tldcet  oC  the  People's  party  nada  a  nomi- 
natkn  made  by  a  certain  mmber  ot  electors, 
the  certificate  thereof  deslgnathig  him  as  Peo- 
ple's party  candidate.  The  effect  would  be; 
tt  bis  prayer  had  bera  granted,  that  his  name 
would  have  gMie  npon  the  regular  Petqile'i 
party  ticket,  and  In  ttie  column  upoi  the  bal- 
lot set  aside  for  the  ticket  of  that  par^.  and 
with  the  oth»  candidates  regularly  nominat- 
ed by  a  cooveotlon  of  that  party.  It  waa  bdd 
that  the  certificate  auttnrlaed  tab  name  to  ga 
npon  the  ballot  as  an  Independent  candidate 
only,  and  that  any  number  of  decton  eoidd 
not  secure  the  name  of  any  candidate  vrtilch 
they  saw  fit  to  indorse  to  be  ]riaced  ivon  tlie 
ticket  of  any  party.  It  will  be  obaerved, 
whether  It  is  Important  or  not,  that  the  candt 
date  seeking  the  aid  of  the  court  In  that  case 
was  already  named  upon  the  ballot  bi  tlie 
ticket  of  another  party.  Tbe  same  commenti 
are  applicable  to  tbe  case  of  Atkeno  t.  I^, 
115  Mo.  538,  22  S.  W.  481,  Which  waa  not  ci^ 
ed  by  counsel,  but  has  come  to  our  notloe. 
While  according  to  each  of  thoae  conrto  ear 
entire  respect.  If  the  conclusions  arrived  at 
In  the  cases  cited  are  not  at  all  depoiding 
upon  the  character  of  their  ballot.  w«  would 
hesitate  to  follow  them  In  their  application  to 
a  statute  such  as  that  In  force  to  this  state. 
We  are  Inclined,  however,  to  the  oplnlOD  ttat 
there  Is  a  well-defined  dlstlnctkai  between 
those  cases  and  the  one  at  bar.  In  Uria  stote^ 
any  convention  or  primary  meeting  hdd  fW 
the  purpose  of  mwfctng  nominatkxia  to  pnblle 
office,  and  also  a  specified  number  of  electors, 
may  nominate  candidates  for  puMlc  office  to 
be  filled  by  election.  Section  84.  c  80,  Laws 
1890.  A  convention  or  prtmary  meeting  Is  de> 
fined  as  "an  organized  assemblage  of  electors 
or  ddegates  representing  a  political  par^." 
Section  86.  Nominations  made  by  a  conven- 
tloD  or  primary  meeting  are  required  to  be 
certified  In  writing  containing  the  name,  resi- 
dence, and  business  of  tbe  person  nomtnnted. 
and.  In  not  more  tfian  five  words,  the  party  or 
principle  which  such  convention  or  prfmaiy 
meeting  represents.'  It  Is  required  to  be  sign- 
ed by  tbe  presiding  officer  and  .secretary  of 
tbe  convention  or  primary  meeting,  and  vert- 
fled  by  them  In  a  certain  manner.  Secttim  88. 
Candidates  for  office  may  be  nominated  other- 
wise than  by  convention  or  primary  meetta^ 
aa  follows:  A  certificate  cootolnlng  the  name 
of  a  candidate  for  the  office  to  be  filled  with 
such  information  as  Is  required  to  be  given 
in  certificates  of  nominations  by  coirvoitloD 
shall  be  signed  by  electors,  etc.  When  the 
office  is  to  be  fified  by  the  electors  of  the 
entire  state,  the  certificate  must  be  signed 
by  not  less  than  100  electors.  Snch  co- 
tlficatea  may  be  filed  to  ttw  sama  mannf. 
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and  witli  the  same  effect,  u  s  certificate  of 
Domination  made  by  a  party  coDT^tkin.  Sec- 
tioii  88.  Provision  Is  made  for  declining  a 
Domination,  at  least  25  days  before  election 
<st;ction  95) ;  and,  in  case  of  Tacancy  occurring 
for  any  reason,  tbe  same  may  be  filled  In  tbe 
maimer  reqalred  for  original  nominations. 
Section  &6k  In  case  tbe  nomination  tbui  va- 
cated baa  been  by  a  party  coorexidaii. 
whicb  baa  delegated  to  a  committee  the  pow- 
er to  fill  vacancries,  tbe  Bame  may  be  filled  by 
Bucb  committee.  Sectkw  97.  It  was  urged 
by  counsel  for  respondent  tbat  tbe  langnage 
of  section  98,  viz.  *'may  be  flUed  in  the  man- 
ner required  for  original  nominations,"  ex- 
pressly permitted  a  vacancy  to  be  filled  In 
either  of  tbe  ways  provided  for  tbe  making  of 
original  nomlnatlcois,  irrespective  of  the  man- 
ner In  which  tbe  original  nomlnatkm  in  the 
particular  instance  bad  been  made;  tbat  is  to 
my,  either  by  convention  (or  committee,  if  an- 
thorfzed),  iirtmary  meeting,  or  certificate  ot 
Sectors.  Whether  or  not  tbe  language  or  por^ 
port  of  tbe  Btatal»  goes  to  that  extent  we  do 
not,  as  already  Intimated,  express  any  opin- 
ion, as  we  find  in  this  case  the  vacancies  to 
have  been  filled  in  tbe  same  manner  as  tbe 
original  nominations  were  made  and  pre- 
sented. 

In  an  earlier  part  of  this  opinion  we  advert- 
ed to  the  method  of  making  op  the  ballot, 
from  which  it  appeflrs  that  tbere  are  no  par- 
ty headings  thereon,  nor  columns  set  apart 
for  separate  parties;  but  the  ballot  Is  required 
to  contain,  in  addition  to  tbe  names  of  tbe 
candidates,  tbe  name  of  tbe  party  or  princi- 
ple represented  by  them  respectively  as  con- 
tained in  tbe  certificate  of  nomination.  It 
most  be  obserred  tbat  the  certificate  under 
irtiicb  the  cootroversy  ariaea  as  to  the  right 
to  use  the  word  "Pe^^Ie's"  is  not  arraigned 
any  persons  or  authority  representing  the 
People's  party.  No  one  claiming  any  alle- 
giance to  tbat  party  Is  here  complaining  of 
tbe  act  of  Chairman  Patterson  and  his  asso- 
ciates. The  cmnplalnt  comes  from  tbe  chair- 
man of  the  state  committee  of  an  entirely 
separate  poUtleal  party.  While  he  probably 
taas  the  right  to  prefer  such  a  complaint,  and 
have  the  matter  adjudicated,  nevertheless  we 
are  confnmted  with  the  fact  that  at  tbe  in- 
stance of  one  not  affiliated  with  the  Peo- 
ple's party  in  any  msDner,  so  far  as  the  rec- 
ord dlscloeeB,  we  are  asked  to  Judicdally  de- 
ny tbe  right  of  more  than  100  electors,  Includ- 
ing the  one  highest  In  authority  in  tbe  party 
In  tbls  state,  describing  themselves  as  the 
rqtreaoitatives  ot  tbat  party,  from  giving  the 
party  name  to  their  candidates.  If  this  cer- 
tificate bad  come  In  conflict  with  other  nomi- 
nations made  by  tbe  same  party  In  regular 
convention,  a  very  different  question  migbt 
arise.  In  tiie  case  a>t  l>ar,  however,  we  have 
before  ns  tbe  broad  question  whether,  in  any 
case,  the  aecre4»ry  of  state  is  at  liberty  to 
respect  the  designation  of  a  polltioal  party  or 
principle  mentioned  Id  a  ctttiflcate  of  nomlna^ 
tion  by  deotoi%  wliea  tb*  certdficate  Is  sign- 


ed, sworn  to,  and  presented  by  the  state 
chairman  of  such  party,  and  In  its  body  al- 
leges that  the  signers  represent  the  party,  In 
the  absence  of  any  other  existing  nomina- 
tion by  such  party  for  the  same  office;  or 
wbotber  he  Is  bound  to  disregard  such  de- 
scription, or  add  something  to  it,  not  found 
in  the  certificate.  Indicating  the  manner  In 
which  the  nominations  were  made.  There 
can  hardly  exist  a  doubt  but  that  our  legis- 
lation on  the  subject  of  elections  Is  more  or 
less  imperfect,  which  fact  Invites  conflict, 
and  possibility  of  confuirion;  but  tbe  courts 
cannot  supply  omissions  In  the  law'.  Antici- 
pating, or  perhaps  having  experienced,  con- 
troversy along  this  very  line,  many  of  the 
states  have  expllcHly  regulated  the  manner 
In  which  party  nominations  may  be  made. 
There  is  nothing  of  that  character  in  our  law. 
We  have  searched  the  election  law  In  vain 
to  discover  any  limitations  upcm  party  nom- 
inations, niere  is  not  a  clause  or  line  any- 
where requiring  oe  tending  in  tliat  direction 
tbat  a  political  party  can  wily  present  nom- 
inations for  public  <^oe  through  the  medium 
of  party  conventions  or  primary  meetings. 
The  writer  of  this  opinion  believee  tliat  a 
wise  regulation  in  that  regard,  and  legisla- 
tion explicitly  defining  the  status  of  nomioa- 
tk>DS  by  certificate  of  electors,  would  be  de- 
sirable; but  there  Is  no  such  legislation  at 
present,  and  tbe  courts  have  no  authority  to 
place  restrictions  upon  those  matters  when 
tbe  legislature  has  left  tbem  open.  A  con- 
vention of  del^pates,  or  even  a  mass  con- 
vention. Is,  after  all,  but  a  representation  of 
some  political  party;  neither  constitutes  the 
party  Its^;  and  until  the  appropriate  de- 
partment has  limited  or  restricted  tbe  meth- 
od by  which  a  party  may  be  represented,  and 
tbron^  MvhaX  character  of  representation  it 
may  act,  we  do  not  consider  It  within  the 
province  of  the  courts  to  do  so.  If  tbere  is 
any  doubt  about  a  mattw  of  this  character, 
then  tbat  construction  of  tbe  statute  should 
be  adopted  which  will  accord  to  tbe  citizen 
the  greater  liberty  In  casting  his  ballot.  Peo- 
ple V.  District  Court,  18  Colo.  26,  31  Pac. 
339.  It  has  been  held  tbat  where  two  fac- 
tions of  tbe  same  political  party  have  held 
separate  conventions,  and  certified  nomina- 
tions, using  tbe  same  political  designation, 
the  secretary  of  state  la  without  authority  to 
decide  whicb  of  the  two  Is  entitled  to  tbe 
party  name;  and  is  required  in  such  case  io 
certify  both  sets  of  nominations,  giving  to 
each  the  political  designation  found  In  tbe 
certificate  of  nomination.  Pe<^ie  v.  District 
Court,  supra;  Pbelpe  v.  Piper  (Neb.)  67  N. 
W.  755;  Shields  v.  Jacob,  88  Mich.  164.  r.O 
N.  W.  lOS.  In  Kansas  a  nomination  by  elect- 
ors designating  their  single  candidate  as  the 
nominee  of  the  Miners'  and  Laboring  Men's 
party  was  recognized  as  a  party  nomination, 
and  the  courtsay:  "Wethink  that  each  polit- 
ical party  has  a  perfect  right  to  select  Its 
candidates  as  It  pleases,  and  have  their 
names  printed  under  Its  party  haadtvic 
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There  Is  nothing  In  the  taw  nor  in  reason  pre- 
venting two  or  more  political  parties,  wheth- 
er acting  through  conventions  or  by  peti- 
tions, from  selecting  the  same  Indlvldnals  for 
one  or  more  of  the  offices  to  be  filled."  Simp- 
son v.  Osborn,  52  Kan.  328,  34  Pac.  747.  In 
Minnesota  the  supreme  court  npheld  as  par- 
ty nominees  certain  candidates  named  by  a 
mass  convention,  In  opposition  to  rival  can- 
didates presented  by  a  delegate  conventlou 
of  the  same  party;  one  of  the  reasons  assign- 
ed being  the  entire  absence  of  any  statutory 
provision  regulating  the  manaer  In  which 
political  parties  should  proceed  In  organizing 
conventions  or  making  nomlnationa.  Mans- 
ion V.  Mcintosh  (Minn.)  60  N.  W.  672.  To 
hold  that  the  provisions  of  the  statute  au- 
thorizing a  convention  to  make  nominations, 
and  deSnIng  a  convention  as  an  organized 
assemblage  of  electors  representing  some  po- 
litical party  or  principle,  necessarily  confines 
a  political  party  to  proceedings  by  and 
through  a  convention,  especially  in  view  of 
the  other  provisions  affecting  nominations 
by  electois'.  certificate,  or  by  petition,  as  tt 
is  sometimes  popularly  termed,  would  re- 
quire the  judiciary  to  interpolate  something 
which  has  been  omitted,  perhaps  purposely, 
from  the  statute.  In  the  case  at  bar  no  con- 
vention of  the  People's  party  has  acted  as  to 
two  candidates  for  electors  subsequent  to 
the  declination  of  two  persons  named  in  con- 
vention as  well  as  by  petition.  No  commit- 
tee was  given  authority  to  act  The  chair- 
man of  the  state  committee,  with  100  asso- 
dates,  present  the  certificate  In  question  as 
alleged  representatives  of  the  party.  If  a 
party  may,  under  any  circumstances,  act  oth- 
erwise than  by  convention  or  primary  meet- 
ing, no  lawful  or  reasonable  objection  can  T>e 
urged  to  such  action  in  the  case  ana  apou 
the  facts  before  na.  We  conclude,  there- 
fore, that  the  respondent  was  not  bound  to 
disregard  the  political  designation  accompa- 
nylug  the  names  of  the  candidates  Jordan 
and  Sims  In  the  certificate  nominating  them, 
that  a  fair  and  reasonable  construction  of 
the  statute  does  not  require  him  to  add  to  or 
qualify  the  party  name  thus  used.  No  such 
duty  being  Imposed  upon  that  officer,  It  does 
not  rest  upon  the  court  The  writ  prayed  for 
must  be  denied. 

GONAWAT,  J.,  concnrs.  OROESBEIOK,  C. 
J.,  did  not  participate  In  the  decision. 


JOHNSON  A  LARIMER  DRY-GOODS  CO. 

V.  CORNELL. 
(Supreme  Court  of  Oklahoma.    Sept  4,  1896.) 

LlHITATtONS  —  RCJNNIKQ  OF  BtATUTB  —  NOMRBBI- 
DBXTS — BOSD  FOR  COBTS— SbCORD- 
ART  EVIDKN-CB. 

1.  The  statute  of  llmitfttionti  does  not  mn  in 
favor  of  a  nonresident  corporation  which  neg- 
lects and  refuses  to  comply  with  the  laws  of 
the  territory  upon  wbicli  it  is  permitted  to  do 
business  here,  and  by  which  neglect  and  re- 


fusal persons  having  dalma  against  the  corpora- 
tion are  prednded  tarn  obtaining  service  cf 
process  upon  it 

2.  No  bond  for  coats,  deposit  in  money,  or  affi- 
davit of  poverty  by  the  plaintiff  was  reqnired 
onder  the  mactlce  act  contained  in  the  Stat- 
utes of  1880,  under  which  this  action  was  be- 
gim,  and  neith^  a  bond,  deposit,  nor  affidsrit 
of  poverty  were  required  in  order  to  entitle  ibe 
court  to  take  jurisdictioD  of  the  case  before 
■ammons  issued,  la  a  suit  begun  nnder  tliat  a<x 

3.  In  a  suit  for  damages  agaiost  the  plaistiC 
In  error  here,  defendant  below,  the  plaintiff,  de- 
fendant In  error  here,  testified  as  to  the  valae 
of  a  stock  of  Koods,  and  afterwards,  upon  ctom- 
examination,  oe  testified  that  be  knew  the  valoe 
of  the  goods  by  footing  ap  the  hills  and  the 
sales  on  the  books,  and  that  be  had  turned  ota 
the  books  to  one  of  his  attomeya  and  that  ke 
now  had  no  control  of  them,  and  that  the<y  were 
ont  of  his  possession. 

(Syllabus  by  the  Court) 

Error  to  district  court  Logan  count?;  be- 
fore Justice  Frank  'Dale. 

Action  by  S.  P.  Cornell  against  the  John- 
son &  Larimer  Dry-Ooods  Company  for  con- 
version. From  a  judgment  for  plalntilf,  de- 
fendant brings  UTor.  Affirmed. 

O'Bryan  &  Gordon  and  Green  ft  Stzang, 
for  plaintUf  In  error.  Harper  8.  Cunning* 
ham,  for  defendant  In  error. 

McATEE,  J.  This  case  was  tried  npon  an 
amended  petition  filed  In  the  district  court 
of  Logan  county  on  the  27th  day  of  Janu- 
ary, 1894,  by  the  plaintiff,  8.  P.  ComeU,  de- 
fendant In  error  here,  In  which  the  plain- 
tiff alleged  that  he  and  one  George  SUtxdl 
were  owners  of  a  stock  of  goods  in  tbe  town 
of  Noble,  valued  at  91,000,  and  that  before 
the  commencement  of  this  suit  plaintiff  be- 
came the  sole  owner  thereof,  and  that  on 
the  15th  day  of  August  1890,  the  defend- 
ant plaintiff  in  error  here,  fordbly  took  pos- 
sesslon  of  the  said  goods,  and  on  September 
20,  1800,  converted  the  same  to  Its  own  use; 
and  that  also  on  the  ISth  day  oC  Angnst, 
1890,  the  defendant  forcibly  took  poeseaslon 
of  another  stock  of  goods  owned  by  plain- 
tiff in  the  town  of  Orlando,  and  on  the  22d 
day  of  September,  1890,  converted  the  same 
to  Its  own  use,  to  the  plaintiff's  damage  in 
the  sum  of  $2,500;  and  that  the  plaintiff 
was  the  owner  of  a  frame  building  in  tbe 
town  of  Orlando,  and  that  on  the  16tb  day 
of  September,  1880,  the  defendant  converted 
this  property  also  to  Its  own  use,  to  tbe 
damage  of  the  plaintiff  in  the  sum  of  9300. 
Judgment  was  prayed  for  in  the  aom  of 
$3,800,  damages,  and  Interest  from  tbe  15th 
day  of  August,  and  for  coats  of  salt  There 
was  DO  cost  bond,  no  deposit  for  costs,  and 
no  poverty  affidavit  Summons  was  issued, 
and  returned  on  January  SO,  1884,  and  duly 
served  on  Enos  Kulhman,  agent  of  tbe  de- 
fendant plaintiff  in  error  here,  on  Febru- 
ary 1,  1894.  The  defendant  filed  a  general 
denial  of  all  tbe  chai^^es  set  forth  in  tbe  pe- 
tition on  February  20,  1894,  and  on  the  12tb 
day  of  April,  1894,  obtained  leave  to  with- 
draw its  answer,  and  file  a  genend  demur- 
TCff,  which  was  by  the  court  oretroled.  De- 
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fondant  thereupon  again  filed  Its  seueial 
denial,  and  npon  the  issues  tberenpon  raised 
tbe  cause  was  tried  to  a  Jury.  The  Jury 
was  fully  Instructed  upon  the  propositions 
of  law  applicable  to  the  case,  and  thereafter 
rendered  a  verdict  In  behalf  of  tbe  plaintiff, 
defendant  here,  for  tbe  sum  of  fl.lOO  and 
«OBtB  of  suit.  Findings  of  fact  were  also 
made  by  the  Jnry  opon  23  special  interroga- 
tories proposed  by  the  defendant.  Tbe  de- 
fendant moved  ^e  court  for  Judgment  upon 
tbe  special  findings  of  tbe  Jury,  notwith- 
standing tbe  general  verdict,  and  filed  Its 
motion  for  a  new  trial,  and  further  moved 
tbe  court  to  dismiss  the  action  for  the  rea- 
son that  no  bond  for  costs  had  been  given, 
and  for  the  further  reason  that  the  plaintiff 
bad  failed  to  comply  with  the  <ndtf  tit  Uia 
court  requiring  him  to  give  bond  for  costs; 
all  of  which  motions  were  by  the  court  over- 
ruled, and  exceptions  reserved  by  tbe  defend- 
ant,  and  Judgment  was  thereupon  entered 
op  In  behalf  of  the  pWntlff  Ua  the  amount 
Af  damages  awarded  In  the  verdict  of  the 
Jury. 

Thirteen  asiUgnmoits  of  error  were  made 
by  the  plaintiff  In  error,  all  of  which  were 
argued  upon  three  propositions,  as  follows: 
(1)  That  under  the  laws  of  tbe  territory  the 
claim  of  the  platntltt  was  barred  by  the 
statute  of  limitations  upon  the  27tb  day  of 
Jannaryt  ISM^  the  date  of  the  filing  of  the 
amended  petition  herein;  and  that,  no 
bond  for  costs  having  been  filed,  no  deposit 
In  money  of  a  sum  less  tban  916  having 
been  made^  and-  no  affidavit  by  the  plain- 
tiff that,  by  reason  of  bis  povwty.  be  was 
nnable  to  pay  tbe  costs  of  the  actl<m,  hav* 
log  be«i  filed  In  the  district  court  before  the 
issuance  of  the  summons,  tbe  court  was, 
therefore,  without  Jurisdiction,  and  should 
have  dismissed  the  cause  upon  Its  atten- 
tion having  been  called  to  that  fact;  and  (8) 
that  secondary  evidence  was  admitted  in 
behalf  of  the  plaintiff  while  primary  evi- 
dence existed,  and  was  under  tbe  cmitrol  of 
the  pl^ntiff  or  his  attorney.  No  argument 
Is  made  npon  tbe  law  as  given  to  the  Jury 
by  the  court,  nor  has  there  been  ai^r  discus- 
sion as  to  the  correctness  of  tbe  verdict  of 
the  Jury  In  view  of  tbe  spedal  findings  of 
fact  made  It  at  the  Instance  of  tbe  de- 
fendant 

This  action  was  begun  shortly  after  the 
conversations  set  forth  In  tbe  amended  peti- 
tion, and  while  the  practice  act  contained  In 
the  Statutes  of  18B0  was  in  force.  Tbe  dfr 
fendant  corporation  bad  at  that  time  not 
complied  witb  tbe  requirements  of  the  Stat- 
utes of  Oklahoma  as  ttaey  existed  at  the 
time,  and  as  they  are  now  found  In  chapter 
17,  art  21,  of  the  Statutes  of  1808,  and  no 
agent  of  the  defendant  corporation  bad  been 
appointed  In  iSie  territory  upon  whom  serv- 
ice of  process  could  be  made.  Shortly  after 
the  defendant  corporation  complied  with  this 
statute,  tbe  amended  petition  was  filed, 
summons  Issued  and  served  npon  Its  agent, 


and  the  defendant  then  entered  its  appear^ 
ance,  and  answered  in  tbe  case.  It  Is  ob- 
vious that,  the  statute  of  limitations  does  not 
run  In  favor  of  a  nonresident  corporation 
which  neglects  and  refuses  to  comply  with 
the  laws  of  the  territory  npon  which  It  is 
permitted  to  do  business  here,  and  by  which 
n^lect  and  refusal  persons  having  rfalms 
against  it  are  precluded  from  obtaining 
service  of  process  upon  It  The  defendant 
did  not  plead  the  statute  of  limitations  as 
a  bar,  and  evidently  did  not  rely  upon  it 

Upon  the  second  ground  of  error  which 
has  been  argued  in  the  Mefs  It  Is  to  be 
said  that  while  the  case  was  tried  upon 
the  amended  petition  filed  January  27,  1891, 
the  action  was  begun  uuder  the  practice  act 
contained  in  the  Statutes  of  1890»  and  that 
no  bond  for  costs,  d^wslt  In  money,  or  affi- 
davit of  poverty  1^  the  plaintiff  was  re- 
quired under  that  act  as  a  prerequisite  to 
the  issuance  of  summons.  This  action  was 
pending  at  tbe  time  of  tbe  adoption  of  tbe 
present  Oode  of  Civil  Procedure,  wblcb  pro- 
vides In  section  754,  p.  888,  of  tbe  Statutes 
of  1883,  that:  'The  provisions  of  this  Oode 
do  not  apply  to  proceedings  in  actions  or 
suits  pending,  when  It  takes  effect  They 
shall  be  conducted  to  final  Judgment  or  de- 
cree, In  all  respects,  as  though  It  had  not 
been  adopted.'*  Tbe  contention  of  i>lalntlff 
In  error  cannot,  ther^ore,  be  sustained  lapon 
this  ground. 

Upon  the  third  ground  of  error  which  has 
been  argued  it  is  omtaided  that  the  best 
evidence  attainable  sbould  be  first  produced 
before  any  evidence  of  a  secondary  luitnre 
should  be  aUowed  by  tbe  court  and  tbat 
tbe  court  erred  in  allowing  testimony  of  a 
secondary  nature  while  the  primary  evi- 
dence was  under  the  control  of  plaintiff  or 
his  attorneys.  The  plaintiff  testified  tbat 
he  was  familiar  with  the  stock  of  goods  at 
Orlando  from  handlli^  them,  and  orderinc 
them,  and  having  charge  of  tbem,  and  from 
these  <^rcumstauces  could  stato  what  tbe 
fair  market  value  of  the  goods  was.  The 
defendant  In  oror  testified  that  be  had  been. 
In  business  In  tbe  territory  since  Ai^st  of 
1889,  and  gave  his  personal  attention  to  It 
and  tboreupon  stated  that  tbe  value  of  tbe 
goods  at  Orlando  was  $2,800.  Afterwards, 
upon  cross-examination,  be  testified  that  be 
knew  tbe  wwtb  of  tbe  goods  at  Orlando  by 
the  footing  up  of  the  bills  and  tbe  sales  oa 
the  books,  and  that  he  bad  turned  over  the 
books  to  one  of  bis  attorneys  In  the  case. 
Mr.  Cunningham;  that  be  bad  no  control  of 
tb«n.  and  that  they  were  out  of  bis  .po8- 
sesston,  and  that  be  did  not  know  whether 
his  attorney  now  bad  control  of  them  or  not 
Mr.  Ounningfaam  was  in  court  at  the  time 
of  the  trial.  He  testified  that  the  books  and 
accounts  had  been  In  his  possession,  but 
tbat  he  bad  lost  them,  and  that  they  were 
not  now  In  his  control,  and  that  he  did  not 
know  where  they  were.  We  do  not  think 
tbat  the  case  should  be  reversed  upon  this 
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sround.  The  Judgment  of  the  conrt  wlU  be 
atHnaed.  All  the  jastieee  coiKuniaff,  ex- 
cept DALE,  C.  J.,  who  prenlded  hi  the  canae 
Mow,  ana  BIEREn,  3.,  not  sltttng. 


WOODBURY  T.  NEVADA  SOUTHBBN 
BY.  CO.    (L.  A.  243,  244.) 
(Supreme  Court  of  Califoniia.    Nov.  24,  1896.) 

Appbai.  bt  Cokpokation— DisxissAii— Riohts  or 
SniCKHOLnBKft— SuBvrnrimoN  or  Attoknbts. 

1.  In  an  action  aeainat  a  corporation,  peodioK 
an  appeal  by  tlie  defendant,  certain  Btockholdr 
era,  elaimlag  to  be  the  eoTeriiinB  body  of  tbe 
corporation,  med  a  motion,  supported  by  ex 
parte  affidavitH,  to  dlcniiaa  the  aitpeaU  as  taken 
without  authority.  Beld  that,  m  the  absence 
of  Buflicient  evidence  to  eatablish  afOrmatively 
the  fafta  allefred,  the  motion  abould  be  denied. 

2.  in  an  action  axainst  a  corporation,  pend- 
ing an  aiipeai  by  tlie  defendant,  a  motion,  sup- 
ported by  ex  parte  affidavits,  was  filed  in  the 
appellate  court  by  certain  atoc  It  holders,  claim- 
ing to  control  the  corpomtion,  to  ■utxrtltnfe  an- 
other attorney  for  the  attorney  of  record.  Beli 
that,  in  the  absence  of  sttMctent  evidence  to  es- 
tablish affirmatively  that  the  moving  parties 
are  in  oontroU  the  motion  should  be  denied. 

3.  Under  Code  CIt.  Proc.  $  946.  providtac 
that  an  appeal  stays  proceedlnxB  upon  the  judg* 
meat  or  oraer  appealed  from,  but  that  the  court 
below  may  proceed  upon  any  other  matter  not 
hwlncled  in  wacb  order;  and  section  284,  provtd- 
lac  tiiat  the  attorney  in  an  action  may  be  chan- 
ced at  any  time  by  order  of  the  court,  upon  ap- 
plication, an  application,  pending  an  appeal,  to 
•abatitnte  another  for  the  attorney  of  record, 
should  t>e  made  in  the  trial  court 

In  banl^.  Appeal  frm  supMlor  court,  San 
Bernardino  county;  J.  S.  N<^es.  Jodge. 

Action  tpy  R.  W.  Woodbury  against  the  Neva- 
da Soothon  Railway  Company.  Pending  an  ap- 
peal by  the  defendant  frwn  a  Judgment  in  fiivor 
of  plaintiff,  certain  stockholders  moved  to  Bub- 
•tltute  another  attomeiy  for  the  attorney  of  rets 
OTd,  and  to  dismiss  the  anMaL  Motion  dlamlas- 
ed. 

A.  B.  Hotchklas.  for  apiieUant  H.  C  Dllkm, 
for  respondent. 

HcFARLAND,  J.  Several  actions  to  enfWce 
alieped  mechanics'  liens  were  consolidated,  and 
lodgments  were  rendered  agabut  the  defendant, 
the  Nemda  Souttiem  Railway  Company,  a  cor- 
poratloo,  for  a  targe  sum  of  money,  to  wit, 
1151,710.79,  tt^ether  with  attomey'B  fees,  costs, 
etc.  It  appears  that  other  tarfce  Interests  are, 
to  some  extent,  iuddeotally  involved  In  the  case. 
On  April  lA,  1896,  an  appeal  was  taken  to  this 
court  by  the  said  railway  company,  defendant, 
by  lla  attorney,  A.  B.  Uotchkiss,  who  Is  an  at- 
torney and  counselor  in  all  ttie  courts  of  this 
state.  The  transcript  on  appeal  was  filed  May 
27,  1896.  Afterwards  two  motlODS  were  ma<^ 
to  this  court,  and  submitted  for  declstous.  One 
is  a  motion  made  by  respondent  to  dismiss  the 
an^aL  The  other  la  a  motion  purportiug  to 
be  made  by  the  appellant,  the  said  railway  com- 
pany, for  a  substitution  of  attorneys.  The  no* 
ttce  of  this  second  motion  Is  addressed  "to  A.  B. 
HotchblsB.  Bsq.,  attorney  of  record  for  said  ap- 
pellant," and  is  slRued,  "The  Nevada  Southern 
Railway  OoDqiany,  by  U.  A.  Oonkllng,  Its  At- 
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tom^;  and,  Id  the  noHce,  HotdAlaB  ta  to- 
formed  that  the  said  lailway  company  wID  ^ 
ply  for  an  order  of  this  conrt  to  change  the  a^ 
tomey  for  said  company,  appelant,  by  seh- 
stltutlng  said  Conkling  as  Its  attorney  In  the 
place  of  said  Hotchklss.  These  two  motSons  an 
based  upon  substantially  the  same  gronnk. 
namely,  that  said  appeal  was  taken  wltbom  the 
authority  of  said  appellant,  and,  partlcalariy, 
that  since  the  taking  of  the  appeal  the  appeOait 
has  ordoed  that  CookUnj?  be  snbstttnted  as  Its 
attorney  In  pbice  of  said  Hotchklss,  and  that 
said  an)eal  be  dismissed.  Uotchklas,  for  hluh 
self  and  for  the  appellant,  makes  certain  prrtlro- 
iuaiy  obJectiMis  to  the  hearing  of  tbeae  motions, 
and  contends  that  the  procedure  adapted  tt> 
bring  before  tUs  court  the  matters  aon^t  to  be 
presented  by  said  motlooa  Is  irregular  and  ob- 
warranted,  and  that  the  said  motions  cannot 
therefore,  be  ctaisldered.  But  we  do  not  deem 
It  uecessaiy  to  pass  upon  these  objections,  or  to 
consider  other  objectlona  to  the  competency  of 
certain  evidence  submitted  on  the  hearing  of  d>e 
motions,  because,  waMng  an  of  saM  ot^Jectloiia. 
we  do  not  think  that  the  evidence  submitted 
warrants  the  granting  of  etOier  of  said  motions. 
The  motions  were  submitted  here  upon  ex  parte 
affldavits.  which  is  a  very  unsatisfactory  method 
of  presenting  Issnes  whKh  Inrolve  Important 
rights  and  targe  pn^NTty  Interests.  If  tliese  mo- 
tions should  be  granted,  some  of  the  partlet 
would  be  forerer  precluded  from  nising  In  aay 
forra  questions  which  Tbey  seek  to  have  decided 
on  the  appeal  sought  to  be  (Hsmlssed,  and  wUek 
Involve  large  sums  of  money.  Evidently,  these- 
fore,  the  motions  shooid  not  be  granted  tmlees 
the  showing  made  by  tne  moving  partlee  to 
strong  taoA  clear,  and  the  showing  made  Is  not 
of  that  character.  There  are  a  number  of  affi- 
davits made  on  behalf  of  each  of  the  contest  log 
parties,  and  they  are  sharply  eooflletlng.  It 
would  be  uaeless  to  state  here  the  contents  of 
the  varlona  afBdants.  It  to  sufficient  to  mj 
that  tibe  evidence  whkHb  they  funlslt  ctmstdoed 
as  a  wbcde,  does  not  aftlrmatlvety  establish  the 
alleged  fiicta  upon  which  the  motlonB  are  based, 
or  show  who,  among  contesting  stoddiolden'. 
have  the  control  of  the  eonjoratloo  appeOam. 
If,  upon  the  hearing  of  the  appeal,  the  jvdguiait 
ot  the  court  below  lAtall  be  affirmed,  tbe  mov- 
ing parties  In  these  motions  will  have  obtalnd 
substanttally  what  they  are  now  demanding. 
On  the  other  hand.  If  the  Judgmoit  shall  be  re- 
versed It  stxiuld  be  as  easy  thing  In  tbe  court 
below,  where  questions  of  fact  can  be  fully  In- 
vestigated, to  determine  wtio  oonstltnte  the  prop- 
er govemhig  body  of  said  corporation,  and  sndi 
governing  body  can  then  make  ancfa  dlqiosltloB 
at  the  xmse  aa  It  may  deem  advisable.  FVir  these 
reasons  we  are  satisfied  that  the  mottona  abouU 
be  dlMDlssed.  The  motions  to  dismiss  tbe  ap- 
pral  and  f!or  mrt»tltutlai  of  attoiKTi  are  both 
denied. 

I  concur:  OABOUTTB,  J. 

HARRISON,  J.    I  CMKnr.    In  addition  ic 
tiw  nasons  given  In  tbe  aptadon  of  Mr.  JubUr 
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McFARLAND  fiv  denying  the  motions,  the  mo- 
tion for  the  subBtttntion  of  attomeyi  tor  the  ap- 
pellnnt  sboiild  InTe  been  orlgliully  presented 
to  the  snperlor  oonrt.  Section  M6,  Code  Civ. 
Proc.,  provWee  that  the  perfecting  of  an  appeal 
stays  all  further  jcoceedloRS  in  the  court  below 
"upon  tbe  Judgment  or  order  appealed  from," 
or  **uimn  tbe  mattw  emtmeed  therein,"  and 
also  dedares  that  *^be  court  below  may  proceed 
vpoa  any  other  matter  embraced  In  tbe  action, 
and  not  affected  1^  the  order  a^ealed  from"; 
and  section  281.  IdL,  prorldea  that  the  attrane^ 
fn  an  action  mar  be  <d»Dced  at  aogr  time  "be- 
fore or  after  Judgment  *  *  *.  (2)  ITpcm  the 
wder  of  the  court,  upon  tbe  anrilcatim  at  either 
client  or  attorney,  after  notice  from  one  to  the 
other."  Tbe  an^^late  Jnrlsdictlon  of  this  court 
can  be  exerdaed  only  upon  the  matters  appealed 
to  It,  whidi  In  tbe  present  case  Is  tbe  Judgment 
rendered  by  the  superior  court  against  the  ap- 
pellant. This  Judgment  was  for  a  large  amount 
of  money,  and  It  does  not  appear  that  any  un- 
dertaking was  given  to  stay  {woceedlngs  tha«0RL 
Tbe  enforcement  of  tbe  Judgment,  as  well  as 
any  pneeedlngs  to  Tacato  it  <v  to  grsnt  a  new 
trial,  must  be  taken  In  the  superior  court.  These 
are  matters  not  embraced  In  tbe  Judgment  ap> 
pealed  from,  and  coiseqnently  remain  within 
the  Jnrlsdictlai  ot  that  cout  to  proceed  upon; 
and,  Irxeq>ectlTe  of  all  statntoiy  loorlslon.  It  Is 
erotoently  fitting  that  tbe  court  wbleb  has  Juris- 
dictlcm  ot  the  proosedlngs  sbonld  determine 
wbo  Is  autboiM  to  mveaent  tbe  parties  there- 
to as  thdr  attcnnej.  'nwxe  would  be  a  rauilfest 
impropriety  for  this  court  to  direct  a  substfto- 
tioa  of  attomoTB  to  conduct  the  litigation  In  ref- 
erence  to  the  matters  fliat  have  not  been  appeal- 
ed, and  the  statute  coDtenq>IatM  that  the  same 
attwn^  shall  r^resoit  tbe  party  in  both  the 
trial  and  the  appellate  courts.  If  any  substitu- 
tion is  to  be  made,  it  sbonld  be  made  in  the 
ctmrt  of  orlgtnal  Jmis^ctlon,  and,  if  requMte, 
the  action  of  that  court  in  the  matter  can  then 
be  properly  certlfled  to  this  court 

We  eoocnr:  VAN  VhSBft,  J.;  WBUBBAW, 

J. 


DAVIS  V.  CITY  AND  COUNTY  OF  BAN 
FRANCISCO.    (S.  P.  882.) 
(Supreme  Court  of  California.    Nov.  24,  1696.) 

Rboovsbt  ov  Taxes  Faid—Spboui,  Arbushbnt 
—  Htatcts. 

PoL  Code,  t  8818  (Iawb  1883,  p.  S2),  an- 
thortzing  actions  afrainst  conntles  for  tbe  re- 
covery of  Illegal  taxpB  paid  ander  protest,  does 
□ot  apply  to  a  special  asflptrament  levied  br 
the  city  and  coun^'  of  San  FraaHflco,  and  col- 
lected for  a  Cand  in  which  the  county,  as  sach, 
hna  no  interettt.  Ensterlirook  v.  City  and  Couo- 
tr  of  San  Francisco  (Cal.)  44  Pac.  800,  fol- 
lowed. 

Department  2.  Appeal  from  superior  court, 
city  and  county  of  Son  Francisco. 

Action  by  Andrew  M.  Davis  against  the  city 
and  county  of  San  Frandaco.  Judgment  for 
defendant  and  plaintiff  appeals.  Afflrmed. 


Napbtaly,  Freldenrlch  &  A^erman,  for  a^ 
pellant  H.  T.  Creswell  and  W.  0.  Batcher, 
for  respondent 

McFABLAND,  J.  A  general  demurrer  to 
the  complaint  was  sustained,  and,  jilalntlff 
having  dedined  to  amend.  Judgment  was  ren- 
dered for  defendant.  Plaintiff  a^ieals  ftom 
the  Judgment  Tbe  porpoee  of  the  action  Is 
to  recover  of  the  city  and  county  of  San  Fran- 
cisco, imder  the  provisions  ot  section  3318  of 
the  Political  Code  (Laws  1S93,  p.  32).  certain 
alleged  taxes,  averred  to  have  been  paid  by 
app^nt  under  protest  But  the  alleged  tax- 
es were,  in  fact,  ftm'nded  upon  special  assess- 
menta  Ux  a  apeclflc  purpose,  under  an  act  of 
the  legfalatnre  approved  March  23,  1876  (St 
1876-T6.  p.  439,  generally  known  as  the 
pont  Street  Act"  to  which  tbe  said  sectlOD 
8819  of  the  P(dttlcal  Code  does  not  apply,  aud 
for  which  no  action  can  be  maintained  a^Unst 
said  city  and  coimty.  Thla  was  expreasHy  de- 
cided by  tbia  court  In  BasterbnxA  t.  City  and 
County  of  San  Francisco,  44  Pac.  800,  and 
upon  the  anUiorfty  of  that  case  the  Judgment 
In  tbe  case  at  bar  must  be  afBrmed.  See,  al- 
so, Mberg  T.  San  Lnis  Obispo  Co.  {Cal.)  41 
Pac.  475,  and  Padfle  Mnt  Life  laa.  Oo.  v. 
San  Diego  Co.,  Id.  It  Is  proper  to  state 
Ibat  the  BksterbrotdE  (Tase  bad  not  been  de- 
dded  nlien  this  appeal  was  taken,  or  when 
fbe  htM*  in  this  ease  w«e  filed.  The  Jndg- 
moit  Isftfitarmed. 

We  caaeat:   HBN8HAW.  J.;  IXUFhB,  J, 


PEOPLE  V.  CRESPI.    (Cr.  177.) 
(Supreme  Court  of  California.    Nov.  21,  1886.) 
OaiiuNAL  Law— BzAHiRiHe  Masibtratb— Jdbib- 

nronov— iMFBACHHim  t»  ViTHaas 

— BVIDSNOS, 

1.  The  powers  and  Joriadictlon  of  the  officials 
designated  by  Pen.  Code.  H  807,  806,  aa  majria- 
tratea.  while  acting  as  such,  ue  not  derived 
from  the  statutes  relating  to  their  several 
offices,  but  from  such  tectiona  and  from  Const, 
art.  1,  J  8,  aotborlzlng  tbe  prosecntloa  of  Indict- 
able offenses  by  information  after  examination 
and  commitment  by  a  magistrate;  and  a  police 
Judge  in  a  city,  being  ex  offido  a  mariabrate, 
possesses  Jurisdiction  to  conduct  such  exam- 
inations, withoDt  regard  to  whether  or  not  it 
ia,  in  terms,  conferred  by  the  statute  creatine 
his  office. 

2.  A  defendant  on  trial  for  a  criminal  offense 
cannot  be  permitted  to  impeach  the  prosecuting 
witness  by  placing  him  on  the  stand,  and,  on 
his  dental  of  statements  imputed  to  aim,  con- 
tradicting him  by  other  witnesses. 

3.  To  rebut  evidence  Introdnced  to  prove  a 
conspiracy  by  which  certain  druggists  were 
making  dishonest  profits  by  the  improper  filling 
of  prescriptions,  the  testimony  of  a  physician 
practicing  in  the  localltv,  that  he  knew  of  no 
such  practice,  and  had  heard  of  no  complaint, 
was  admissible,  though  he  was  not  shown  to 
have  any  connection  with  the  parties  charged, 
such  fact  affecting  only  the  weight  of  his  evi- 
dence. 

4.  Permitting  a  prosecuting  witness  in  a  trial 
for  criminal  libel  to  testify  that  he  was  mar- 
ried and  had  a  family  ia  not  reversible  error. 

&.  In  a  prosecution  for  a  criminal  libel,  s 
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Btitoment  in  an  instnirtloD  that  libels  tend  to 
incite  breaches  of  the  peace,  and  that  it  w  the 
policy  of  the  law,  in  the  interest  of  its  preflerva- 
tiuu,  to  discourage  such  libelu  by  punlsnmeut  of 
the  liljeler,  is  not  error. 

Depurtmeut  2.  Appeal  from  superior  court, 
city  aDd  couuty  of  San  Francisco;  William 
T.  Wallace,  Judge. 

Cesare  Crcspl  was  conTloted  of  criminal 
libel,  and  from  the  jndgment,  and  from  an 
order  denyinr  a  new  trial,  be  appeals.  Af- 
firmed. 

Van  Ness  A  Redman,  for  appellant  W.  F. 
Fitzgerald,  Atty.  Gen.,  and  Heury  B,  Garter, 
Dep.  Atty.  Gen.,  for  the  People. 

HBNSHAW,  J.  Ttie  defendant,  convicted 
of  criminal  libel  in  the  superior  court  of  the 
city  and  county  of  San  Francisco,  appeals 
from  the  Judgment,  and  from  the  order  deny- 
ing bim  a  new  trial.  The  trial  was  had  upon 
Information  filed  In  the  suiterlor  court  after 
examination  held  in  the  police  court  of  said 
city  and  county. 

AppollaQt  contends  that  his  examination 
was  without  authority  of  law,  and  that, 
therefore,  jurisdiction  was  never  acquired 
by  thu  superior  court.  This  is  based  upon 
the  provisions  of  the  act  of  1803  relative  to 
the  ijulice  court  of  San  Francisco  (SL  1883, 
p.  !)).  Section  2  of  that  act  declares:  "Sec. 
2.  The  police  court  of  the  city  and  county  of 
Snn  Francisco  shall  have  Jurisdiction:  First, 
or  :iil  violations  of  city  ordinances  or  orders 
of  tlie  board  of  supervIstHv  of  the  city  and 
county  of  San  Francisco.  Second.  Of  all 
misdemeanors  punishable  by  fine  not  ex- 
ceeding one  thousand  dollars,  or  by  Imprison- 
ment not  exceeding  one  year,  or  by  both  such 
fine  and  Imprisonment.  Third.  Of  all  exam- 
inations of  felonies  committed  in  the  city 
and  county  of  San  Francisco.  Fourth.  Said 
court,  or  any  Judge  thereof,  shall  have  the 
same  powers  in  all  criminal  actions,  cases, 
examinations  and  proceedings  as  are  now  or 
are  hereafter  conferred  by  taw  upon  Justices 
of  the  peace."  From  the  foregoing  it  Is  ar- 
gued that  the  police  court  has  no  Jurisdic- 
tion to  try  this  particular  kind  of  misdemean- 
or, for  which  the  maximum  penalty  exceeds 
$1,000  fine  and  one  year's  Imprisonment. 
This  Is  quite  correct.  It  Is  next  Insisted 
that,  as  the  statute  expressly  authorizes  the 
police  court  to  hold  examinations  in  all  cases 
of  felony,  but  makes  no  mention  of  examina- 
tions for  offenses  less  than  felony.  It  must  be 
consti-ued  as  a  withholding  of  Jurisdiction  in 
this  pariicular.  Notwithstanding  the  unrea- 
sonable and  absurd  anomaly  which  would 
result  If  the  legislature  should  have  confer- 
red Jurisdiction  upon  the  court  to  examine 
the  graver  offense,  and  should  have  denied  It 
power  to  investigate  the  le.sser,  still.  If,  by 
over^tlght  or  intent,  such  an  omission  or  hia- 
tus In  the  law  shoutd  be  found  to  exist, 
nought  would  be  left  for  us  to  do  but  to  rec- 
ognize the  fact.  We  thlnls,  however,  that  no 
such  situation  exists;  and  this,  aside  from 
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the  contention  of  respondent  I  hat  snbdlvlsioa 
4,  above  quoted,  maiies  good  any  apparent 
deficiency,  and  confers  jurisdiction  to  hold 
examinations  In  the  case  of  misdemeanor 
lli^e  the  one  under  consideration.  At  the 
time  of  the  adoption  of  our  present  constltn- 
tiou.  the  criminal  procedure  was  remodele-l 
by  that  instrument  In  one  important  particu- 
lar. Article  1,  I  8,  provided  that  "offenses 
heretofore  required  to  be  prosecuted  by  In- 
dictment shall  be  prosecuted  by  Information 
after  examination  and  commitment  by  a 
magistrate,  or  by  indictment  with  or  without 
such  examination  and  commitment  as  may 
be  prescribed  by  law."  Criminal  libel  was 
one  of  the  crimes  required  to  be  prosecuted 
by  indictment  Magistrates  are  defined  and 
enumerated  in  the  Penal  Code.  Sections  807, 
808.  Police  judges  In  towns  and  cities  are 
magistrates.  It  has  been  prescribed  by  law 
that  all  offenses  formerly  cognizable  only  bj 
indictment  may  now  be  proeecnted  either  by 
Indictment  or  by  information  01ed  after  ex- 
amination. The  chapters  and  sections  of  th« 
Penal  Code  treating  of  the  powers  and  du- 
ties of  magistrates  make  no  distinction  l>e- 
tween  the  different  Judicial  officers  who  may 
act  In  such  capacity.  Justices  of  the  su- 
preme court.  Judges  of  the  superior  court 
jnstlces  of  the  peace,  and  police  Judges,  when 
sitting  as  magistrates,  have  the  jurisdiction 
and  powers  conferred  by  law  upon  magis- 
trates, and  not  those  which  pertain  to  their 
respective  judicial  offices.  They  derive  their 
powers  and  jurisdiction  from  the  constitu- 
tion, operating  with  the  acts  of  the  legisla- 
ture upon  the  subject  Therefore,  if  it  should 
be  held  that  the  statute  of  1893,  relative  to 
the  police  court  of  the  city  and  county  of  San 
Francisco,  did  not  confer  Jurisdiction  up»n 
the  i>olice  judges  to  hold  examinations  hi 
misdemeanors  such  as  this,  the  oversight  or 
deficiency  Is  fully  made  good  and  repaired 
by  the  provisions  of  the  constitution  and  at 
the  Penal  Code.  It  la  the  same  Jurisdicdou. 
and  drawn  from  the  same  source,  as  that 
conferred  upon  and  used  by  justices  of  the 
peace.  In  the  sectlmi  defining  their  criminal 
Jurisdiction  (Code  Civ.  Proc.  I  115).  no  au- 
thority whatever  will  be  found  for  the  hold- 
ing by  them  of  examinations,  either  upon  fel- 
onies or  misdemeanors.  They  derive  It 
do  police  Judges,  from  their  character,  not 
of  justices  of  the  peace,  but  of  magistrates. 

1.  A  part  of  the  libelous  matter  was  a  pub- 
lished charge  that  the  complalnli^  wltneo. 
Almagia.  himself  a  newspaper  editor  or  pro- 
prietor, was  paid  by  "the  camorra"  to  llbeL 
and  vilify  certain  people.  By  "camorra"  b 
understood  to  have  been  meant  a  clique,  rin^. 
cabal,  or  confederation  of  Italians  In  tbe 
banded  together  for  dishonest  and  dlshonon- 
ble  purposes.  Defendant  undertook  to  pron 
the  existence  of  this  camorra,  and  AlmagSa's 
connection  with  It.  He  called  Almagia  to  tbi 
stand,  as  his  own  witness,  and  a8k*>d  him. 
with  speclflcatlons  of  time,  place,  and  person 
present  If  be  had  not  stated  that  be  bod  ti- 
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stituted  the  prosecution  of  defendant  at  the 
instance  of  others.  AUuagia  answered  that 
he  had  not  Defendant  then  sought  to  im- 
peach him  by  showliMC  that  he  had  made  this 
statement.  The  court  refused  to  admit  the 
Impeachhig  erldence.  This  ruling  is  com- 
plained of.  It  was  clearly  right  It  was  an 
attempt  by  a  party  to  impeach  his  own  wit- 
ness, not  because  that  witness  had  given  hos- 
tile evidence  which  had  taken  him  by  sur- 
prise, but  because  he  did  not  admit  what  was 
sought  to  be  elicited  from  him.  Indeed,  he 
was  apparently  questioned  for  the  sole  pur- 
pose of  impeachment  Bncb  practice  is -not 
permlssiblfe  People  v.  Jacobs,  49  CaL  381; 
People  V.  Mitchell,  94  Oal.  556,  29  Pac.  1106. 

2.  In  connection  with  the  statement  of  de- 
fendant concerning  the  relation  of  the  prose- 
cuting witness  to  the  so-called  "camorra," 
and  for  the  pnriraee  of  showing  the  dishonest 
character  of  snch  camorra,  evidence  was  In- 
troduced by  the  defendant  to  prove  the  con- 
trol by  said  camorra  of  the  Italian  Benevolent 
Society  of  San  Francisco,  and  the  Improper 
mailing  of  money  out  of  that  society  by  drug- 
gists who  were  connected  with  both  the  socie- 
ty and  the  camorra.  It  was  sought  to  be 
shown  that  the  druggists  referred  to  were 
realizing  dishonest  proQta  out  of  the  impropn 
putting  up  of  prescriptions  ordered  by  or 
through  said  benevolent  society;  and,  to  this 
end,  witnesses  were  called  who  testified  that 
various  persons  had  complained  that  medi- 
cines obtained  from  druggists  who  were  al- 
leged to  be  members  of  the  camorra  had  been 
barren  of  beneficial  resolt,  while  medicines 
obtained  npon  the  same  prescriptions  from 
other  druggists,  not  members  of  the  camorra, 
,had  proved  efficacious  In  effecting  the  results 
for  which  Intended.  In  rebuttal  of  this  tes- 
timony the  prosecution  called  as  a  witness  Jo- 
seph Pescia,  a  physician  practicing  his  profes- 
sion In  the  city  and  county  of  San  Francisco. 
Dr.  Pescia,  over  the  objection  and  exception 
of  defendant  was  allowed  to  testify  that  he 
knew  nothing  perBooally  of  the  use  of  Inferior 
medicines,  and  that,  in  his  practice,  no  com- 
plaints had  been  made  to  him.  The  point  Is 
made  that  these  ruling  of  the  court  were  er- 
nmeoue,  because  It  was  not  shown  that  Dr. 
Pescia  bad  any  relation  with  the  benevolent 
society,  or  any  of  the  parties  to  the  controver- 
sy, which  would  render  his  testimony  of  any 
value  upon  the  matter.  That  may  well  be, 
but  the  complete  answer  Is  that  the  value 
or  weight  of  the  testimony  was  for  the  Jury 
alone.  It  would  certainly  have  tended  to  dis- 
prove the  charge,  if,  in  rebuttal,  the  prosecu- 
tion had  called  iUl  of  the  practicing  physicians 
of  San  Francisco  to  give  like  evidence.  That 
they  called  but  one  certainly  affects  the  weight 
to  be  given  to  that  one's  testimony  by  so  much 
as  it  falls  to  establish  a  perfect  rebuttal,  but 
the  evidence  was  none  the  less  admlBSlble, 
even  though  of  slight  importance. 

3.  Almagia  was  allowed  to  testify  that  be 
was  a  married  man,  the  father  of  a  family. 
The  admission  of  this  Act  is  complained  of. 
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True,  the  evidence  tended  neither  to  prove 
nor  disprove  the  criminal  charge,  but  If  It  be 
80  that  "be  that  hath  wife  and  chUdren  hath 
given  hostages  nnto  fortune,"  then  the  fact 
might  affect  his  credlUllty  before  the  Jury, 
and,  in  any  event,  could  have  done  defendant 
no  harm. 

4.  In  advising  the  Jury,  the  court  spoke  as 
follows:  "It  Is  proper  to  remind  you  that  this 
Is  not  an  action  brought  by  Almagia  against 
Crespl  to  recover  damages  for  injuries  or  sup- 
posed Injuries  sustained  by  the  alleged  libel. 
It  Is  not  a  private,  but  a  public,  prosecution, 
conducted  by  the  people  of  the  state  purely 
for  public  purposes.  The  publication  of  a 
libel  Jttu  a  tendency  to  provoke  a  breach  of  the 
public  peace,  which  t}ie  law  is  solicitous  to 
maintain  and  preserve.  Persons  feeling  them- 
selves injured  by  euch  p>ublication»  are  ineit- 
ed,  in  many  iTut<inces,  to  seek  satt^faiOtion  by 
personal  violence  it^icted  upon  the  wpposed 
libeler.  It  is  the  precantionary  policy  at  the 
law,  in  the  Interest  of  the  preservatloB  of  the 
peax%  of  socie^,  to  discourage  anch  Tiirient 
remedies,  involving  a  Iweacb  of  the  peace;  and 
the  law  has  therefore  provided  for  the  punish- 
ment of  the  libeler,  as  being  one  ^ho  wan- 
tonly pnts  the  public  peace  at  hazard,  1^ 
printing  and  publishing  mitme  and  maUctona 
attacks  on  private  character."  The  defendant 
detaches  the  Italicized  portion,  and  comidalna 
of  it.  But  neither  segr^ted  nor  with  Ha 
context  do  we  perceive  anything  In  tfata  lan- 
guage bnt  a  clear  and  correct  expoaltlon  of 
the  law,  and  the  caase  of  Ita  existence.  Tbe 
Judgment  and  Mder  appealed  from  are  af- 
firmed. 

We  concur:  TBMFLB,  J.;  UcFABLAND,  J. 


McALPINB  et  al.  v.  LAYDON  et  al.    (S.  P. 
406.) 

(Supreme  Court  of  California.    Nov.  24,  ISOa) 

COHTRIBDTOBT  NSOLIOEXOS — FrOVINOS  OF  JuHT— 

— Uastbr  and  Servant— Umsafb  Appliances. 

1.  Where  the  defendant  pleaded  that  plain- 
tllTs  intestate  was  guilty  of  contribntory  negli- 
gence in  standing  where  he  did  at  the  time  of 
the  accident,  and  one  witness  testified  that  de-  . 
ceased  was  not  standing  in  a  proper  place,  while 
another  testified  that  he  was  standing  Jnst 
where  he  should  stand,  under  the  requirements 

of  his  duties,  held,  that  the  evidence  did  not 
warrant  a  nonsuit  on  the  ground  of  contribn- 
tory negligence. 

2.  Upon  an  issue  as  to  the  negligence  of  a 
master  in  not  providing  a  proper  bead  block  for 
a  pile  driver  used  In  pulling  up  piles,  the  testi- 
mony showed  that  generally  the  bead  blocks 
on  pile  drivers  used  for  that  purpose  were  cross 
bolted  to  prevent  splitting;  that  in  the  opinion 
of  experts,  they  were  unsafe  uuless  so  made; 
and  that  the  head  block  on  defendant's  pile 
driver  was  not  cross  bolted,  as  a  result  of  which 
it  split,  causing  the  death  of  plaintiff's  intes- 
tate, udd,  that  the  question  as  to  defendant's 
negligence  should  have  been  submitted  to  the 
jury. 

Department  2.  Appeal  from  superior  dburt 
city  and  county  of  San  Francisco;  John 
Hunt  Judge. 
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Action  by  H.  S.  McAlpine  and  others,  belts 
of  W.  S.  McAlpine.  against  Darby  Laydon 
and  others,  for  damages  for  the  death  of 
plaintiffs'  Intestate.  An  order  o(  nonsnlt 
having  been  set  aside,  and  new  trial  granted, 
on  motion  of  the  plalntUK^  defentfants  ap- 
peaL  Affirmed. 

Van  Ness  &  Redman,  for  appellant!.  A. 
Morgentbal,  for  respimdents. 

HENSHAW,  J.  The  action  ts  prosecuted 
by  the  heirs  of  W.  S.  McAlpine  to  recover 
damages  of  defendants  for  negligently  occa- 
sioning hfs  death.  At  the  time  of  the  acci- 
dent the  Young  America  pile  driver,  owned 
and  operated  by  defendants,  was  engaged  In 
pulling  out  piles  driven  in  the  Bay  of  San 
Francisco.  McAlpine  was  employed  In  c<m- 
nectlon  with  the  work  as  a  raftsman.  A 
pile,  suddenly  leaving  its  bed,  released  the 
strain,  and  a  hooli  struck  the  head  block, 
splitting  It  and  knocking  off  a  piece,  "which 
fell  about  75  feet,  striking  McAlpine  upon  the 
head  and  killing  him.  Defendants  were 
granted  a  nonsuit,  but  upon  motion  the  Judge 
reopened  the  case  for  a  new  trial,  and  from 
his  order  defendants  prosecute  their  appeal. 
Newly-discovered  evidence  was  one  of  the 
grounds  urged,  but  the  court  granted  the  mo- 
tion believing  It  had  erred  In  ordering  a  non- 
suit The  claim  of  plaintiffs  was  that  the 
head  block  had  been  Improperly  bolted  and 
fastened;  that,  for  the  work  of  pulling  piles, 
it  should  have  been  cross  bolted,  to  prevent 
the  very  splitting  which  occurred.  The 
grounds  of  motion  for  a  nonsuit  were:  First, 
the  failure  of  plaintiffs  to  show  negligence 
upon  the  part  of  defendants;  and,  secornd, 
the  contributory  negltg^ce  of  deceased,  in 
placing  himself  where  he  was  when  struck. 

In  considering  these  matters,  it  is  to  be  re- 
membered that  the  trial  court.  In  passing 
upon  the  motion  for  a  nonsuit,  was  not  call- 
ed upon  to  substitute  its  Judgment  for  that 
of  the  jury,  and  thus  to  decide  the  motion  Ita 
accordaftce  with  what  it  might  conceive  to 
t>e  a  preponderance  of  the  evidence.  If,  upon 
all  of  the  material  Issues  Joined,  the  plaintiffs 
had  offered  some  evidence  In  legal  contem- 
plation fairly  tending  to  prove  them,  then, 
even  though  there  was  conflicting  evidence 
offered  by  other  witnesses  for  plaintiffs,  the 
determination  of  the  questions,  and  the  deci- 
sion upon  the  conflict,  was  for  the  Jury. 
This  court,  In  reviewing  the  ruling  of  the 
trial  Judge,  Is  governed  by  the  same  consid- 
erations. 

The  second  ground  urged  upon  the  motion  for 
nonnult.  namely,  the  contrlhutoty  negligence  of 
deceased,  may  be  briefly  disposed  of.  One  wit- 
ness called  by  plaintiffs  testifled  that  deceased 
should  not  have  been  where  he  was  at  the 
time  of  the  accident  Another  witness,  the 
forwian  at  the  dredger,  swore  that  deceased 
was  standing  where  be  should  have  been.— in 
his  proper  and  usual  place.  Both  of  these  wlt- 
'  uesses  were  in  the  employ  of  defendants.  Such 


being  the  evidence,  the  nonsiflt  couM  not  be  sup- 
ported upon  tills  ground. 

Coming  to  the  consideration  of  the  flrat 
ground  urged  for  a  nonsuit  (that  Is  to  aay,  the 
alleged  failure  of  the  plaintiffs  to  rtiow  that 
defendants  were  ^Wty  of  negligence),  plalniiffs' 
claim  in  that  regard  was  that  defendants'  Di- 
ligence consisted  In  taiting  to  cross  bolt  the 
head  block,  and  that  for  pile  pulling,  as  distin- 
guished from  pile  driving,  the  unbolted  bead 
block  was  a  radically  faulty,  xmfit  and  danger- 
om  appliance,  and  liable  to  the  very  accident 
which  befell,  and  refrolted  in  the  death  of,  Mc- 
Alpine. An  employer  is  not  bound  to  furnish 
for  hts  workmen  the  sifest  machinery,  nor  the 
latest  aad  best  appliances.  In  order  to  save  him- 
self from  respwislbinty  for  accidents  resulting 
from  their  use.  If  the  machinery  or  apparatus 
be  of  an  ordinary  character,  and  reasonably  fit- 
ted for  the  purposes  for  which  It  Is  designed, 
the  employer.  In  this  regard,  has  fuItlUed  his 
duty.  The  burden  is  upon  the  Injured  servant 
to  show  that  the  machinery  or  appliances  were 
so  defective  and  Inadequate  as  to  make  the  use 
of  them  by  the  employer  negligent  ana  culpable. 
The  plaintiffs  anderto<^  this  burden,  but  nprm 
the  question  whether  or  not  the  head  block 
was  reasonably  appropriate  fbr  the  use  to  which 
It  was  subjected,  as  upon  the  question  of  Mc- 
Alplne's  contributory  negligence,  the  evidence 
offered  by  the  different  wimesses  called  by 
plalntlflfe  Is  In  rtiarp  conflict  But  as  has  been 
before  said,  we  are  not  here  concerned  with  a 
decision  upon  that  conflict.  If  there  be  found 
evidence  In  the  record  reasonably  tending  to  es- 
tablisb  plaintiffs'  claim  that  the  appliance  In 
question  was  tm&afe'  and  Inadequate,  then, 
whether  a  conflIC£  upon  that  point  be  ndaed  bj 
the  evidence  of  plaintiffs'  other  witnesses,  or  tie 
raised  by  evidence  produced  by  the  defendants, 
the  question  stlU  remains  open  for  decision  by 
the  jury.  The  trial  cotut  In  passing  upon  the 
motion  for  a  new  trial,  and  reviewing  its  runngs 
upon  the  motion  for  a  nonsuit  cwneluded  that 
it  had  erred,  and  that  there  was  evidence  In 
plaintiffs'  case  tending  to  establish  tUe  tmfit- 
ness  of  the  appliance  hi  questloiL  In  this  we 
think  the  court  was  correct  The  witness  Pen- 
gaily  superlnteiided  the  construction  of  the  pile 
driver  Young  America,  and  was  shown  to  he 
an  expert  upon  the  matter.  Uf  his  testimony 
It  must  be  said  that  It  Is  In  some  respects  un- 
satisfactory, and  that  Its  statements  are  at 
times  self-contradictlog;  but  enough  may  be 
clearly  gathered  therefrom  to  show  that  the 
witness  testifled  that  If  the  pile  driver  Toung 
America  was  to  be  used  for  pile  driving,  the 
bead  block  to  use  was  sufliclently  strong  and 
secure  without  cross  bolting.  If,  however,  it 
was  to  be  used  for  pile  pulling,  then  It  was  an 
unsafe  and  unfit  appliance  unless  cross  bolted 
Asked  whether,  when  he  constructed  the  Young 
America,  he  cross  bolted  the  head  block,  he 
replied:  "I  do  not  say  that  I  did  not  cross  boh 
It  I  think  I  did.  If  I  omitted  to  do  It.  It 
would  be  because  I  thought  It  was  not  ne(t«- 
sary.  If  a  pile  driver  had  to  be  used  to  draw 
piles,  and  there  wab  any  extra  strain  oomlns 
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opon  the  wood,  I  woald  take  extra  precaution 
to  fasten  It  aocoidlngly;  but,  fbr  ordlnaiy  pUe 
driving,— a  solid  piece  of  whtte  oak  that  Blxe,— 
I  do  not  see  how  It  is  possible  to  split"  Aaked 
further,  whether  be  would  consider  the  head 
bl9ck  osed  upon  the  Ymmg  America  at  the 
dme  ot  the  accident  to  be  a  8af6  oppaxatas  tor 
pollhig  piles,  without  any  cnns  bolts,  fae  an- 
■wen:  "I  would  not  consider  It  so  for  puDhig 
pUee.  I  mean  to  say.  If  ttolta  are  put  there  it 
la  certainly  safer  and  stronger,  but  It  Is  a  ques- 
tion of  Judgment  as  to  ^rtiether  It  la  not  strong 
enough  witbout  btdta.*'  Again,  Rob«t  Cbeea- 
man,  an  expert  who  had  constructed  15  or 
20  pile  drivers,  testifies,  tai  effect,  ttttt  fae  al- 
ways used  cross  bolts  for  safety,  to  keep  the 
head  blocks  from  splitting.  And  J.  R.  McAl- 
Idne.  a  cousin  of  deceased,  testified  that  shortly 
after  the  accident  he  examined  six  different 
pOe-drlTlng  and  pile-pnllli^  machines  In  the 
hartwr.  and  that  the  bead  blocks  of  each  and  an 
of  them  were  cross  bolted,  saTlng  tbst  upon  tbe 
Tonng  America.  There  was  thus  at  least  some 
evidence  In  the  case  tending  to  show  that  tbe 
appliance  In  question  was  unfit  and  nnsafe,  and 
upon  this  ground,  also,  the  trial  Judge  should 
not  have  granted  the  nonsuit  and  withdrawn 
the  ease  from  the  Jury.  Such,  as  has  been 
said,  was  tbe  conchislon  which  lie  reached  upm 
the  motion  for  a  new  trial,  which  order  was 
therefore  properly  granted,  and  is  sustained. 
The  order  appealed  f  r<nn  is  affirmed. 

We  concur:  McFABLAMD,  J.;  TBMFI<B,  J. 


CHAPMAN  T.  NBASY  et  at    (8.  P.  247.) 

^Supreme  Coart  of  California.    Kot.  24,  1896.) 

▲ppbal — Revibw —  Btidritcb  —  Btatbubnts  bt 
Tbird  Pbrsoksl 

1.  Id  an  action  by  an  attorney  to  recover  fees 
flllpped  to  have  l>een  iinyable  in  certain  infrtall- 
ments  as  ttie  case  pro^reflsed.  the  fact  that  the 
court  found  for  dpfendaot  as  to  the  amount  of 
the  first  installment  is  not  gronnd  for  reversing 
findlsfTs  for  plaintiff  as  to  the  others. 

2.  In  an  action  by  an  attorney  to  recover  feea, 
converwitions  i>etween  defendant  and  another 
attorney,  wbo  was  associated  with  plaintiff  in 
the  QHBc  in  which  the  services  were  rendnvd, 
are  Inadmissible  against  plaintiff.  »uch  conver- 
satioiifi  bavlnfr  taken  place  hi  the  alMienoe  of 
and  witbout  tbe  knowledge  of  plafaitlff. 

Commissioners'  declaton.  Department  2. 
Appeal  from  superior  court,  city  and  county 
of  San  Krandsco;  D.  J.  Murphy,  Judgew 

Action  by  M.  C.  Chapman  against  Mair  A. 
Neary  and  another.  There  was  a  Judgment 
ft>r  plaintiff,  and  defendants  appeal.  Affirm- 
ed. 

Henry  E.  Highton,  for  appellants.  W.  W. 
Foote,  Wm.  R.  Davis,  and  Young  &  Powers, 
for  appellee.  * 

BKLCHER,  C.  This  Is  an  action  to  recov- 
er fur  professional  services  alleged  to  have 
bi-pn  rendered  by  the  plaintiff  as  an  attorney 
at  law  tor  the  defendant  Mary  A.  Neary.  The 
<x>urt  below  found  the  facta  and  gave  Judg- 


ment hi  favor  of  ttw  plaintiff,  from  which, 
and  frmn  an  order  dciqing  a  new  trial,  de- 
fendants apiwaL 

The  action  In  which  Ibe  services  m  al- 
leged to  have  been  rendered  was  commenced 
March  30.  1888,  fn  tbe  anperlor  coutt  of  Ala- 
meda cotinty,  by  the  defendant  herein,  Mary 
A.  Neary,  then  Mary  A.  Godfrey,  to  cbtatik  a 
dlToroe  from  Isa  husband,  George  GMsdfrey. 
The  defradant  In  the  action  ^nled  the  plain- 
tifTs  right  to  a  divorce,  and  filed  a  croaa  com- 
plaint asking  ttiat  a  divorce  be  granted  to 
blm.  The  trial  of  tbe  cause  was  commenced 
September  25  and  concluded  October  2»,  1«88, 
and  It  consumed  Just  19  days  of  the  Intor- 
venlng  Ume.  On  November  SO,  1888.  the 
court  announced  from  tbe  beD<^  that  the 
plaintiff  had  fhlled  to  make  out  her  caae, 
and  the  defendant  had  made  out  a  case  on 
his  cross  complaint,  and  thereafter,  on  JaoB- 
ary  9,  1889.  it  made  and  entered  its  Judgment 
and  decree  granting  to  tin  defendant  and 
cross  complataiant  a  divorce  trom  tbe  pbtln- 
tlff  in  said  caas&  Tbe  plalnttff  moved  for  a 
new  trial  on  a  statement  of  the  case,  and  her 
motion  was  dented  April  15,  1880.  Thereup- 
on she  appealed  from  the  Judgment  and  order. 
The  appeal  from  the  Judgment  was  dtomissed, 
at  tbe  request  of  the  appellant,  on  Jme  ZL, 
1889,  and  tbe  appeal  from  order  rising  a 
new  trial  was  dismissed,  jxpon  like  retfuest, 
on  August  24,  1891.  On  tbe  nest  day  -after 
the  appeal  from  the  Judgment  was  fllsmisBed, 
June  22,  1889,  tbe  appellant  Mrs.  Godfrey 
was  married  to  tMr  co-defendant  here,  Nich- 
olas B.  Neary. 

It  is  averred  In  the  complaint  hi  this  case 
that  the  plaintiff  was  an  attorney  and  counsel- 
or  at  law,  and  as  such  was  engaged  and  re- 
tained by  the  plaintiff  In  the  divorce  case  at 
the  time  the  action  was  commenced;  tbat  he 
continued  to  render  services  as  such  attor- 
ney for  the  pUlntiff  in  that  action,  without 
any  specific  agreement  or  contract  as  to  bis 
compensation  therefor,  antll  some  time  In  No- 
rember,  1888,  when  be  and  Mrs.  Neary,  then 
Mrs,  Godfrey,  entered  tnto  an  agreement  that, 
In  consideration  tliat  he  would  continue  to 
render  professional  services  for  her  hi  said  ac- 
tion, sbe  would  pay  blm  for  hia  services  $1,- 
000  down.  $1,000  more  when  the  motion  for 
new  trial  should  be  decided  by  the  superior 
court,  and  $1,000  more  when  the  cause  aboutd 
be  finally  disposed  of  in  the  supreme  court; 
that,  after  the  making  of  said  agreement,  and 
pursuant  thereto,  plaintiff  continued  to  render 
valuable  professional  services  to  aud  for  the 
plaintiff  in  said  action  until  August  24,  1891. 
when  said  cause  was  finally  disposed  of  in 
and  by  the  supreme  court;  that  under  and 
according  to  said  agreement  there  became  due 
and  payable  to  tbe  plaintiff  at  once  tbe  sum 
of  $1,000,  of  which  only  $750  was  paid,  and 
on  April  15,  1889,  when  tbe  motion  for  new 
trial  was  denied,  there  became  Immediately 
due  and  payable  to  plaintiff  the  further  sum 
of  $1,000,  and  on  August  24.  1891.  when  the 
appeal  was  finally  dismissed  In  the  supreme 
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court,  there  became  due  and  payable  the  fur- 
ther sum  of  $1,000,  DO  part  of  which  sums  had 
ever  been  paid;  wherefore  Judgment  was  ask- 
ed for  the  sum  of  ¥2,250.  with  Interest  The 
answer  of  Mrs.  Neary  denies  that  she  made 
the  specific  agreement,  or  any  agreement,  with 
the  plaintiff,  as  alleged  In  the  complaint,  and 
avers  that  after  the  motion  for  new  trial  In 
the  divorce  case  was  denied  she  and  the  plain- 
tiff agreed  that  he  should  receive,  in  full 
compensation  for  his  services  theretofore  ren- 
dered In  said  cause,  the  sum  of  ¥750,  and  that 
no  further  services  should  be  rendered  by 
him;  that  the  said  sum  of  ¥750  was  paid  by 
her  to  plaintiff,  and  was  by  him  then  and 
there  accepted  as  a  full  compensation  for  all 
his  services  rendered  In  said  cause;  and  that 
the  relation  of  attorney  and  client  between 
the  said  parties  was  then  and  there  dissolved, 
and  no  fiuther  services  were  ever  rendered  by 
plaintiff  in  said  cause.  The  court  below  found 
that  Mra.  Neary  agreed  to  pay  the  plaintiff  for 
his  services  in  the  trial  of  the  case  of  God- 
frey against  Godfrey,  from  the  commence- 
ment to  the  conclusion  thereof  hi  the  superior 
court,  the  sum  of  $750,  and  that  she  had  paid 
him  that  sum,  and  no  more.  It  also  found 
that  on  or  about  the  SOtta  day  of  October, 
1888,  after  the  trial  of  the  case  was  concluded, 
and  before  the  motion  for  a  new  trial  bad 
been  disposed  of,  plaintiff  and  Mrs.  Godfrey 
entered  Into  an  agreement  whereby,  In  con- 
sideration that  he  would  continue  to  render 
his  professional  services  In  said  action  on  mo- 
tion for  a  new  trial  and  on  appeal  to  the  su- 
preme court,  she  was  to  ps.y  him  for  such 
services  the  further  siun  of  $2,000  in  addition 
to  the  $750  to  be  i>aid  for  the  trial  of  the  case 
in  the  superior  court,  the  payments  to  be  made 
as  follows:  one  thousand  when  the  motion 
for  new  trial  should  be  decided,  and  the  other 
thousand  on  the  final  disposition  of  the  ap- 
peal; that  under  and  In  pursuance  of  said 
agreement  plaintiff  did  continue  to  render  fur- 
ther and  valuable  professional  services  In  said 
action  on  motion  for  new  trial  and  on  appeal 
to  the  supreme  court,  up  to  and  Including  Au- 
gust 24,  1891,  when  said  action  was  finally 
decided  by  the  dismissal  of  the  appeal  on  ac- 
connt  of  the  remarriage  of  the  plaintiff  there- 
in; that  by  reason  of  the  dismissal  of  the  ap- 
peal plaintiff  was  not  required  to  render  as 
much  service  on  the  appeal  as  was  contem- 
plated when  the  agreement  was  made;  and 
that  the  reasonable  and  fair  value  of  ail  his 
serrlcea  was  the  sum  of  11,250,  In  addition  to 
the  $750  already  paid;  and  for  that  sum,  with 
Interest  thereon.  Judgment  was  entered. 

The  case  is  very  ably  and  elaborately  argued 
by  counsel  upon  both  sides,  but,  in  view  of 
the  conclusion  reached,  we  deem  It  necessary 
to  notice  only  a  few  of  the  points  made. 

1.  The  fact  that  the  complaint  avers  that 
under  the  agreement  between  the  parties  the 
first  payment  to  the  plaintiff  was  to  be 
000,  while  the  court  found  that  it  was  to  be 
only  $750,  Is  no  ground  for  a  reversal.  It 
was  a  dlspntable  question  as  to  what  the 


amount  of  that  payment  was  to  be,  and  the 
finding  was  within  the  Issues  raised,  and  was 
Justified  by  the  evidence. 

2.  There  was  a  clear  conflict  of  evldmce  up- 
on many  of  the  Issues  presented,  but  it  would 
Bul}serve  no  useful  purpose  to  set  the  evi- 
dence out  After  a  careful  Inspection  of  the 
record,  we  thtiik  there  was  evidence  tending 
to  support  each  (A  the  fludhigB,  and  the  Judg- 
ment cannot  therefore,  be  rermed  oa  tfab 
ground. 

3.  There  was  no  error  In  denying  the  de- 
fendants' motion  for  nonsuit  When  the  mo- 
tion was  made,  the  plaintiff  had  made  out  a 
prima  facie  case,  and  there  was  no  material 
variance  between  the  averments  and  the 
proofs.  The  case  of  Owen  v.  Meade,  104  CaL 
179.  37  Pac.  923,  dted  by  appellants;  Is  not  in 
point 

4.  The  point  that  the  court  erred  In  snstalu- 
hig  objections  to  certain  questions  propounded 
to  Mrs.  Neary  and  Mr.  Davidson,  one  of  her 
attorneys  in  the  divorce  case,  cannot  be  sus- 
tained. The  questions  related  to  transactions 
and  conversations  between  Mrs.  Neary  and 
Mr.  Davidson  In  the  absence  and  without  the 
knowledge  of  the  plaintiff,  and  under  no  dr- 
cumstancea  could  the  plaintiff's  rights  be  af- 
fected by  the  evidence  sought  to  be  elicited. 
It  was  therefore  clearly  tnadmlsailfle  under 
any  known  rule  of  law. 

We  advise  that  the  Judgment  and  order  ajf- 
pealed  from  be  affirmed. 

We  concur:  SBARLS.  a;  HATNBS,  a 

PER  OUBIAM.  For  the  reascms  ^ven  In 
the  fbregdng  opinion,  the  Judgmoit  and  ordff 
appealed  from  are  affirmed. 


WOOLBIDOB  T.  BOARDHAN  et  aL  (Ste. 

202.) 

(Supreme  Court  of  Oalifomia.    Nor.  24, 188a) 

FUVDULEHT  CoirVBTAMOBS— PBOOP  OT  IlTSOLTajtCT 

— SurFioiBROT  or  Evidbnos— Admissibil- 

FTT  or  Etidb!<ce— Tax  Lists. 

1.  In  an  action  to  set  aside  a  transfer  of 
stock  as  In  fraud  of  creditors,  the  debtor  tes- 
tified that  at  the  time  of  the  transfer  his  as- 
sets  were  double  bia  liabilities.  Other  testi- 
mony valued  his  sBsets  at  only  about  half  tbe 
valQatioD  thus  given,  and  the  debtor's  petition 
In  iDsoivency  stated  the  assets  to  be  of  a  value 
much  less  than  that  now  claimed.  Tbe  petition 
in  Insolvency  was  filed  six  months  after  the 
transfer,  and  It  did  not  appear  that  any  bnsi- 
ness  reverses  had  occurred  in  that  time.  Brl4, 
that  the  evidence  Justified  a  finding  that  the 
debtor  was  insolvent  at  the  time  of  the  trans- 
fer. 

2.  In  an  action  to  set  aside  a  transfer  of  stock 
as  in  frand  of  creditors,  a  tax  list  made  oot  hs 
the  debtor  just  prior  to  Us  insolvency,  ana 
within  six  months  after  the  transfer  in  Issue, 
was  admissible  as  tendimr  to  show  what  tax- 
able property  was  owned  by  the  debtor. 

8.  An  objection  to  sudi  tax  list  as  a  whole 
on  the  ground  that  the  valuations  affixed  wer^ 
the  estimates  of  the  assessor,  and  not  the  debt- 
or, was  property  overruled. 
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Commlasloaen'  declstan.  Department  2.  Ap- 
peal from  soperlor  court,  Placer  county;  J.  BL 
Prewltt,  Judge. 

Acdon  Jxy  B.  Woolrldge,  aaslgnee  of  A.  F. 
Boardman  ft  Oo.,  against  A.  F.  Boardman, 
Mary  Boardman,  and  others,  to  set  aside  a 
transfer  of  stock  as  made  in  fraud  of  credit- 
ors, from  a  Judgment  for  plaintiff,  and  an 
order  denying  a  new  trial,  defraidants  appeaL 
Amrmed. 

F.  P.  Tuttle  and  W.  B.  Lardner,  tor  appel- 
lants. Jo  Hamlltcai  and  O.  W.  Hamilton,  for 
respondent 

BRITT,  O.  A.  F.  Boardman  and  William 
Watts,  IndlTidually  and  as  partners  compos- 
ing the  firm  of  A.  F.  Boardman  Jk  Co.,  filed 
their  petition  In  InsolTency  on  the  28th  day  of 
March,  1895,  and  were  thereupon  duly  adju- 
dicated insolvent  debtMS.  Subsequently  plain- 
tiff was  elected  their  assignee.  As  such  as- 
signee he  obtained  Judgment  in  this  action  re- 
quiring the  defendant  Mary  Boardman,  wife 
of  said  A.  F.  Boardman,  to  reconvety  to  him, 
the  plaintiff,  990  shares  of  stock  in  a  certain 
mining  corporation,  of  the  value  of  $2,970, 
which  Boardman  had  transferred  to  her  as  a 
gift  on  September  22, 1894;  this  on  the  ground 
that  such  transfer  was  fraudulent  and  vtrid 
as  to  the  creditors  of  the  husband.  A  motion 
of  defendants  Boardman  and  wife  for  new 
trial  WS1  denied;  hence  the  appeal. 

The  chief  contention  of  appellants  Is  that 
the  evidence  did  not  sustain  the  finding  of  the 
conrt  that  Boardman  gave  his  wife  the  stock 
intending  thereby  to  binder,  delay,  and  de- 
fraud his  creditors.  It  would  be  nnprofltable 
labor  to  abstract  at  length  the  evidence  in  the 
record  touching  the  pecuniary  condition  of 
Boardman  at  the  time  of  the  transfer  assailed 
by  the  plaintiff.  Boardman  gave  testimony 
to  the  effect  that  in  September,  1894,  the  as- 
sets of  his  firm  were  worth  $30,000,  while  the 
indebtedness  was  less  than  half  of  this 
amount,  and  counsel  insist  that  the  evidence 
in  this  particular  was  without  substantial  con- 
flict. But  we  find  discrepancies  concerning 
the  Items  making  up  said  total  which  tended 
to  cast  discredit  on  his  estimates.  Thus  he 
valued  certain  stock  in  trade  then  on  liand  at 
96,000,  when  other  testimony  in  the  case  pla- 
ced it  at  $2,400.  He  t^tified  that  certain 
lands  wei-e  worth  at  that  time  $2,900,  but  In 
his  petition  in  insolvency  rated  them  at  no 
more  tlian  $1,100.  Substantially  the  same 
credits  In  favor  of  the  firm,  which,  according 
to  his  testimony  at  the  trial,  were  worth  in 
September,  Ih&l,  their  nominal  amount,— over 
$1(1,000,— he  stated  in  said  petition  to  be  un- 
collectible beyond  one-half  their  face.  Con- 
fesHt^dly,  a  little  more  than  six  months  after  the 
gift  in  question,  both  Boardman  and  his  part- 
ner were  insolvent;  and.  In  our  opinion,  the 
matters  to  which  we  have  alluded,  and  other 
evidence  In  the  case  of  - similar  tendency,  war- 
ranted the  conclusion  that  Boardman's  circum- 
stances were  not  materially  worse  when  he 
commenced  proceedings  in  insoIvenc7  than 


when  he  gave  to  his  wife  the  mining  stock. 
Indeed,  the  business  of  the  partnership  seems 
to  have  resulted  in  a  small  profit  during  the 
Intervening  i>erlod.  We  concede  tlie  pohit  of 
appellants  that  the  Insolvency  of  the  concern  in 
March  Is  of  itself  no  foundation  for  an  Infers 
ence  that  It  was  insolTent  in  the  preceding 
September  (Whidhaus  v.  Bootz,  92  Cal.  617,  23 
Pac.  557);  but  the  subsequent  Insolvency,  oc- 
curring after  lapse  of  no  great  interval  of 
time,  and  when  the  business  had  suffered  no 
considerable  reverse  by  flood,  fire,  or  other 
casualty,  was  a  fact  pertinent  to  the  Inquiry 
whether  the  like  condition  did  not  exist  at  the 
time  of  the  gift  to  the  wife,  and  to  Illustrate 
the  Intent  of  the  donor  (Butler  v.  Collins,  12 
GaL  457;  Bnmp,  Fraud.  Oonv,  8  254).  It  Is  said 
that  the  insolvency  was  precipitated  by  an  un- 
expected attachment;  but  the  claim  on  which 
this  Issued  was  outstanding  at  the  time  of  tha 
gift,  and  ther^ore  the  attachment  was  a  con- 
tingency which  Boardman  was  then  bound  to 
take  Into  account  in  balancing  the  probabilities 
of  bis  solvency  or  Insolvency.  Id.  {  261;  Elwdl 
T.  Walker,  62  Iowa,  256,  265,  3  N.  W.  04.  Ths 
condition  of  insolvency  was  a  clrcumstanco 
tending  to  show  fraudulent  intent  Emmons 
V.  Barton,  109  Cal.  663,  671,  42  Pac  308,  306. 
There  was,  besides,  other  evidence  concerning 
the  same  issue.  Three  weeks  before  the  gift 
in  controversy  here,  Boardman  transferred  to 
his  wife,  without  valuable  consideration, 
shares  of  stock  in  the  Auburn  Orange  Compa- 
ny worth  $4,000;  and  some  later  dispositions 
made  by  him,  but  unnecessary  to  detail,  tend- 
ed to  withdraw  smaller  i>ortions  of  his  prop- 
erty from  the  reach  of  creditors.  It  appears 
also  that  only  two  days  after  the  transfer  of 
the  mining  stocft  to  Mrs.  Boardman  the  firm 
of  A.  F.  Boardman  &  Co.  settled  an  acconnt 
of  more  than  $4,000  with  an  importunate  cred- 
itor by  giving  him  their  note  (which  has  never 
been  paid),  telling  him  they  could  pay  him 
nothing,  as  they  could  collect  nothing.  Not- 
withstanding some  matters  In  proof  which  con- 
sisted well  enough  with  good  faith  In  the 
transaction  Impeached,  we  are  satisfied  that 
the  finding  of  fraud  made  by  the  court  upon 
all  the  fects  before  it  cannot  he  disturbed. 

Said  Insolvents  resided  hi  Placer  county,  and 
most  of  their  assets  were  situated  there.  At 
the  trial  the  court  received  in  evidence  the 
statement  of  the  property  owned  by  A.  F. 
Boardman  &  Co.  on  March  5, 1894,  rendered  to 
the  county  assessor  for  purposes  of  taxation 
under  sectlwi  3629,  Pol.  Code.  This  was  sub- 
scribed by  Boardman,  and  showed  only  real 
estate  valued  at  $200  above  mortgage  deduc- 
tions, and  personalty  consisting  of  horses,  har- 
ness, vehicles,  and  farming  utensils  valued  at 
$320.  Defendants  objected  geueially  to  tba 
introduction  of  this  document  on  the  ground 
that  it  was  Incompetent,  irrelevant  and  im- 
material. It  was  not  shown  that  Boardman 
fixed  or  suggested  the  value  which  was  pla- 
ced on  the  property.  This  was  the  duty  of 
the  assessor;  and,  if  the  objection  bad  bew 
confined  to  the  valuatkm.  It  would  hare  bean 
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the  dnty  of  tbe  court  to  exclude  tbe  lame. 
Batlfoad  Oo.  t.  Mayne^  83  Cal.  666.  23  Pac 
SS2.  But,  being  a  Uat  ostenaibly  accurate  ut 
the  property  owned  by  the  flrm  at  that  time, 
Tertfled  by  Boardman'a  alimatara,  the  atate- 
ment  ma  admlHilble  to  show  what  taxable 
property  waa  then  dalmed  biy  the  flrm;  not 
aa  conduatre^  bat  as  any  other  dedaratlfm  of 
Boardmaa  tm  tbe  subject.  Since  the  paper 
waa  competent  and  relerant  for  aome  pm^ 
poses,  defendanti  cannot  complain  that  the  ob- 
jection made  to  It  aa  a  whole  was  orerniled. 
Some  mhior  pohnta  are  raised,  but  not  mncb 
preeaed.  We  find,  oo  examination,  that  they 
arc  not  well  taken.  The  order  appealed  from 
ahould  be  afflmMd. 

We  owciir:   HAYNB8,  O.;  BBARUI,  O. 

PER  CURIAM.  For  tbe  reasons  gfren  In 
^  forefiDlng  opinion,  the  orAa  appealed  from 
IsatHrmed. 


BAUER  T.  JU8TTCB8*  COURT  Or  OTFY 
AND  COUNTY  OF  SAN  FRAN- 
CISCO. <8.  F.  aoa) 
(Supreme  Court  of  California.    Nov.  2A.  1806.) 

JOBTICS  or  TBS  PSAOI— JlTI>OMB5T— pHBBDMPnOin 

— CrktiohaBI— ApPBAb— RSOOHD. 

1,  The  entry  of  s  jadgment  In  a  JnHtlce  dock> 
et,  retculnr  on  its  face,  is  prima  facie  evidence 
tiiat  it  was  .rendered  on  the  date  shown. 

2.  Tbe  petition  for  a  writ  of  certiorari  to  re- 
view a  jnoKmeot  of  a  justice  court  is  no  part  of 
the  record  on  appeal  from  tbe  judgment  dis- 
missing the  writ. 

Commlsrionras*  decision.  Department  2l 
Appeal  from  supeitor  court  of  dty  and  eoan- 
ty  of  San  Frandsco;  A.  A.  Sanderson,  Judge. 

Certiorari  by  J.  J.  Bauer  to  review  a  Judg- 
ment of  the  Justices*  court  ol  the  city  and 
county  of  San  Francisco.  From  a  Judgment 
dismissing  tbe  writ,  petitioner  appeala.  Af- 
firmed. 

ii.  H.  Peny,  for  appellant  Kennedy  ft- 
Oray,  for  reapondent 

BRITT.  C.  Rauer.  the  petitioner,  brought 
an  action  In  tbe  justices'  court  against  one 
Fields,  In  whicb  tvctlon  judgment  was  en- 
tered In  favor  of  Fields  for  eosta  To  re- 
view sue*  judgment  Rauer  obtained  the  writ 
In  the  present  proceeding  from  the  BUperi6r 
coart.  Upon  the  hearing,  after  return  made, 
the  writ  was  dismlesed.  Petitioner  claims 
ttiat  the  provision  for  the  recovery  of  costs 
against  him  was  not  part  of  the  judgment  as 
originally  rendered  In  the  case  of  Kauer  t. 
Fields,  lint  was  inserted  therein  a  month  after 
the  trial,  and  that  in  this  the  justices'  court 
eippeded  lis  JxiriRdiction.  The  alleged  fact 
of  an  antedated  olnuse  Id  tbe  jiidgnient  does 
not  appear  from  the  justice's  dcK'kt't  entries 
returned  with  the  writ.  Those  show  a  judg- 
ment for  costs  apparently  rendered  on  the 
day  Itaner  v.  Fields  was  tried.  They  are 
prima  facte  evidence  that  such  was  tbe  truth. 


and  are  not  rebutted  by  aaythlns  elae  in  tbe 

record.  Code  Civ.  Proc.  H  US.  UUt.  Tbe  peti- 
tion for  the  writ,  alleging  matten  IneoBsHt* 
ent  with  the  dod^et  la  this  particular,  la  no 
part  of  tbe  record  on  appeal,  and  cannot  be 
considered  bere.  Code  Civ.  Pam.  I  10T7; 
R^otda  V.  Oouaty  Court,  47  OaL  601^  The 
judgment  dismissing  the  writ  should  be  af- 
firmed. 

Wtt  concnr:  HATNKS.  a;  BBLCHBB,  a 

PER  CURIAM.  For  the  reaaona  given  la 
the  foregoing  opinion,  the  Judgment  diamlss- 
Ing  the  writ  is  afflimed. 


ORAia  et  aL  T.  BIWWN,  Secretary  of  Statt. 
(8.  F.  709.) 

(Supreme  Oonrt  of  California.  Oct  8^  188&) 
ELKcrtoss— Ballots— Pa aTT  Namb. 
The  party  designation,  "National  Demo- 
cratic." on  tbe  official  ballots,  is  not  calculated 
to  deceive.  Bcatty,  O.  J.,  and  Qarontte,  J., 
dissenting. 

In  baift.  Fetltltm  by  William  Oialg  and  oft- 
era  for  writ  of  mandamus  to  U  H.  Brown,  sec- 
retary at  state.  Denied. 

E.  R.  T^lor,  William  Tbomas,  W.  W.  Foote, 
Patrick  Reddy,  Garret  W.  McBo^ey,  and  R. 
Y.  Ha)^^,  for  pedtlouera.  Atty.  Qm.  Fltmget- 
aid,  for  respondent 

HEXSHAW,  HARMSON,  VAN  FLiE^, 
and  TEMPLE,  JJ.  We  are  of  <^inlon  that  tte 
application  for  a  writ  of  mandate  should  be  de- 
nied, holding  that  the  designation,  "National 
Democratic,"  la  not  calculated  to  deceive. 

McFARLAND,  J.  I  concnr  in  tbe  Judg- 
ment; but  I  also  think  that  the  questloa— 
under  the  peculiar  form  which  this  petition 
for  a  writ.takee— was  determined  by  tbe  sec- 
retary of  state  when  be  accepted  and  filed 
the  certiflcate,  and  that  his  action  cannot  be 
reviewed  oo  this  proceeding, 

GAROUTTE,  J.  I  dissent 

BEATTT.  C.  J.  I  dissent  I  cannot  dlstlB- 
gulsh  this  case  from  tbe  Dolan  and  Bwlng 
Cases.i  In  which  we  held  that  candidates 
nominated  by  petition  are  not  entitled  to  a 
party  designation  which  might  mislead  vot- 
ers. 


McDonald  v.  HINTON.  Registrar.    (S.  F. 
684.) » 

(Sapreme  Court  of  California.    Oct  8,  1896.) 

BLKOTIOXB— CSRTIFICATBS  OF  NOKIXATIOa— PlUHO 
BT  RffOISTHAR. 

The  r^lstrsr  Is  not  bound  to  flle  every  cer- 
tificate of  nomination  that  Is  in  due  form,  bat 
wlicre  certiScates  are  presented  from  each  tt 

>  No  opinions  filed, 
s  Rebeaiing  denied. 
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two  coDTentioiM  dalmlMt  to  reprewnt  the  same 

SDlItical  party,  it  is  for  him  to  determine,  m  the 
ret  instance  at  least,  which  repreaents  tne  par- 

Sr.  BeattT,  G.  and  Harrison  and  Garoutte, 
J.,  disseutuig. 

In  bank.  Petition  by  McDonald  tor  writ 
-of  mandamus  to  Ulnton,  registrar.  Denied. 

Eogcne  Lent,  WlUlam  F.  Htunplvey,  Jos. 
Rothschild.  Chas.  J.  Heggerty,  U.  Prleden- 
ricb  and  P.  F.  Dunne,  for  petitioner.  Gar- 
ret W.  McBnerney,  roc  respondent.  T.  O. 
Spelling,  for  interrener^. 

PBR  CURIAM.  The  writ  should  be  de- 
nied. Whether  a  registrar,  In  flliQg  or  re- 
fusing to  file  a  proffered  certificate  of  nom- 
ination by  a  convention,  acts  ministerially 
or  Judicially,  it  is  clear  that  he  cannot  be 
commanded  by  mandamus  to  do  an  act 
•  which  the  law  does  not  require  htm  to  do. 
Now,  sections  llgG  and  1187  of  the  Political 
Code  clearly  contemplate  that  a  iK>Utlcal 
party  which  at  the  last  election  polled  at 
teast  S  per  cent  of  the  entire  vote  can  be 
represented  by  cmly  one  convention.  A  con- 
trary view  would  certainly  defeat  the  pur- 
pose of  the  law.  Therefore,  when  each  of 
two  or  more  bodies  of  voters  claims  to  be 
the  convention  contemplated  by  the  Code, 
the  registrar  must  determine.  In  the  first  In- 
stance, at  least,  which  one  of  the  bodies  was 
"an  organized  assemblage  of  delegates  rep- 
resenting" the  particular  political  party 
named.  To  say  that  the  presentation  of  a 
certificate  In  due  form  is  conclusive  of  the 
essential  fact  upon  which  the  alleged  right 
rests  is  to  announce  the  principle  that  each 
party  to  a  controversy  Is  the  exclusive  Judge 
of  his  own  case.  If  the  Issue,  were  presented 
here  whether  or  not  the  conrentlon  which 
the  petitioners  represent  was  the  convention 
which  in  fact  represented  the  Democratic 
party,  then  this  court  would  have  to  con- 
sider whether  or  not  It  would,  upon  manda- 
mus, hear  evidence,  and,  after  a  trial  here, 
Itself  determine  the  essential  fact  In  dispute. 
But  this  proceeding  was  submitted  upon  the 
admission  that  the  convention  represented 
by  petitioners  only  "claimed  to  be,"  but  was 
not,  a  convention  representing  said  political 
party,  and  upon  the  theory  that  the  regis- 
trar was  bound  to  file  their  certificate  merely 
because  it  was  in  due  and  regular  form. 
Therefore  the  question  whether  or  not  this 
csart  should,  upon  mandamus,  inquire  into 
the  fact,  and  determine  whether  said  con- 
vention did  or  did  not  represent  said  polit- 
ical party.  Is  not  before  us.  It  therefore 
does  not  appear  that  the  registrar  has  refus- 
ed to  do  any  act  which  the  law  enjoins  upon 
blm  as  a  duty.  The  petition  for  the  writ  of 
mandamus  la  denied,  and  the  proceeding 
dismissed. 

We  dissent:  BEATTT,  C.  J.;  HARBISON, 

J. 

OABOUTTB,   J.    I   dissent   There  are 
three  constructions  to  be  placed  upon  this 


statute:  (1)  Th&t  tit«  action  o(  the  regis- 
trar ta  f^ial  and  concluslTe.  (2)  That  It  is  the 
duty  of  the  registrar  to  decide  ae  a  fact 
wheUier  w  not  ths  certificate  presented  to 
bba  comes  from  the  regular  and  genuine 
Pemocratlc  or  Republican  party  which  it 
purports  to  represent  ajod  that  such  deci- 
sion by  him  is  reviewable  by  this  court.  (3) 
That  It  is  the  duty  of  the  registrar  to  file  all 
ccs-Uficates  which  upon  their  face  comply 
with  the  autnte. 

To  hold  that  the  action  of  the  registrar  Is 
final  I  cannot  indorse  for  a  moment  Every 
court  which  has  given  the  question  any.con- 
liideratloa  whatever  has  held  against  such 
a  construction.  It  la  placing  a  power  so 
tremendoua  in  tb&  hands  of  the  registrar 
that  Buch  a  construction  should  not  be  held 
if  possible  to  avoid  it  The  language  Indl* 
eating  such  intention  upon  the  part  of  the 
legislature  must  be  so  plain  as  to  admit  of 
no  doubt  If  the  language  needs  construc- 
tion. It  should  be  construed  In  some  other 
direction.  If  the  rejection  of  a  certificate 
by  the  registrar  Is  final,  If  It  is  beyond  all 
review  by  courts,  be  could  refuse  to  file  all 
certificates  purporting  to  come  from  oppos- 
ing poUtlcU  parties,  and,  In  eCTect  hold  the 
result  of  the  election  In  the  hollow  of  ht« 
hand.  The  secretary  ot  state,  by  refusing 
to  file  a  certificate  presented  to  him  coming 
from  one  of  the  great  political  parties,  could 
absolutely  prevent  that  party,  through  Its 
electors,  from  voting  tor  a  candidate  for 
president  of  these  United  States.  It  Is  need- 
less to  say  that  the  court  Is  bound  to  look 
further  for  the  true  construction  of  this  act. 

The  second  construction  suggested  oinnot  be 
maintained.  It  seems  impossible  that  It  was 
ever  intended  for  this  court  to  enter  Into  a  trial 
of  fact  as  to  which  set  of  claimants  consti- 
tuted the  regular,  true,  genuine  Democratic  or 
RepubUcan  party.  It  is  admitted  by  counsel 
that  such  question  of  fact  is  not  to  be  deter- 
mined by  the  principle  or  principles  represent* 
ed  by  these  respective  claimants;  but  It  is  In- 
sisted that  such  question  of  fact  must  be  de- 
cided by  an  investigation  as  to  the  regularity 
of  the  organlsfttlon,  that  reflective  abstrscts 
of  title  must  be  furnished,  and  that  the  legal 
titie  must  prevaU.  Such  an  investigation 
would  open  up  most  Interesting  fields.  As  In 
titles  to  real  estate,  I  see  no  way  of  cutting 
off  the  Investigation  nntU  it  goes  back  to  the 
original  or  paramount  source  of  tItie,  whether 
that  original  title  originated  In  the  city,  state, 
or  nation.  I  do  not  know  what  particular 
principles  of  law  could  be  Invoked  In  the  In- 
vestigaticm  of  such  a  fact  Its  determination 
would  depend  tv>on  the  validity  of  the  action 
of  a  committee;  and  this  validity  wotfid  de- 
pend upon  the  regularity  and  validity  of  mo- 
tions to  adjourn,  to  reconsider,  to  lay  on  the 
table,  to  postpone,  as  to  what  constitutes  a 
majority,  a  quorum,  a  special  meeting,  a  legal 
committee,  and  a  thousand  other  matters  pure- 
ly of  parliamentary  usage.  In  the  trial  of 
such  a 'question  Blackstone  and  Kent  would 
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be  entlrdjr  dlq^keett  by  Oadtlng  or  Robert!. 
That  character  ot  IHTflsUsatloii  had  better 
oome  for  conalderatitni  before  a  hlgh-scbool 
debatliis  Bocietr,  rather  than  a  court  of  last 
resort  Again,  let  us  assvine  that  the  mem- 
ben  of  the  genuine  caitral  committee  which 
guided  the  destinies  of  its  party  all  resign. 
The  power  to  perpetuate  the  organization  rest- 
ed in  its  bands  alone,  and  now  that  comndt* 
tee  Is  no  more.  Thus  a  great  party  would  be 
placed  In  a  sorry  plight.  It  would  be  in  the 
position  of  a  trust  without  a  tnwtee;  and  I 
presume,  upon  the  happening  of  such  a  grave 
emergency,  a  court  of  equity  would  All  the 
breach,  and  appoint  a  new  ctnnmittee.  Let  us 
assume  a  case  where  the  committee  would  nei- 
ther resign  nor  take  any  steps  to  nominate  a 
ticket  to  be  Toted  for  by  its  party  tiecton. 
We  thus  have  a  present,  live  otgoidzatlon;  It 
is  regular;  there  Is  no  flaw  in  its  title;  It  is 
beytmd  suspicion;  it  represents  and  stands  for 
the  Republican  party,  but  ft  does  nothing. 
Under  such  drcumatances,  la  it  possible  that 
no  B^uUican  ticket  could  be  placed  in  the  po- 
lltlcal  field  for  which  Republicans  might  cast 
their  rotes?  Time  is  too  short  ftnr  me  to  in- 
dulge tai  other  suggestlona  ahowing  absurd 
results.  It  Is  not  because  th^  do  not  exist, 
for  tiiere  are  more  and  worse;  and  I  am  <rf 
the  opinion  that  this  construction  must  not  be 
mahitained  if  ^ere  la  any  other  road  to  travel, 
however  long  and  rough  it  may  be. 

I  think  the  ti^lrd  constmctlon  contmded  for 
should  be  adopted,  and  that  when  a  certificate 
is  presented  to  the  r^istrar,  which  Is  in  the 
form  required  tgr  the  law,  he  la  bound  to  re- 
ceive and  file  it  Penalties  are  provided 
against  tttrg^ng  certificates,  and  It  Is  furtbor 
provided  that  affidavits  as  to  the  truthfulness 
of  the  facte  therein  recited  must  be  atteched. 
In  a  limited  way  these  provisions  seem  to  of- 
f6rd  the  registrar  some  protection;  but,  how- 
ever that  may  be,  If  the  protection  against 
fraud  is  Insufficient  it  la  the  fault  of  the  law. 
The  statute  provides  that  the  reglBtrax  must 
"then  and  there  forthwith"  act  upon  the  cer- 
tificate pres^ted,  either  accepting  or  re- 
jecting it.  The  very  language  Itself  clearly 
Indicates  that  there  shall  be  no  hearing  upon 
the  focte.  The  language,  ex  necessitate,  pre- 
cludes such  bearing.  If  the  re^strar  Is  not 
first  to  investigate  the  facte,  then  certainly 
the  law  does  not  contemplate  that  the  court 
shall  subsequently  investigate  them.  The 
construction  which  I  think  should  be  adopted 
la  simply  this:  All  certificates,  valid  upcm 
their  foce,  should  bo  received  and  filed,  and, 
if  two  or  more  certificates  are  presented  by 
persons  claiming  to  represent  the  same  party, 
they  should  each  be  filed,  aud  the  nominees 
therein  contained  hare  an  equal  chance  upon 
the  ballot.  The  only  serious  result  to  flow 
from  such  holding  Is  that  It  tends  to  disor- 
ganize and  disintegrate  party  organizations.  It 
casts  upon  each  elector  the  duty  of  making  a 
personal  investigation  as  to  the  candidate 
whom  he  desires  to  support  with  his  suffrage. 
It  taxceM  blm  to  r^  upon  bis  own  knowledge* 


rather  than  depend  iqxm  party  names  or  party 
symbols.  Possibly  this  ccmstruction  may,  ftor 
this  reasMi,  be  serioaaiy  objectionaUe,  bat 
such  obJectkra  Is  entirely  overahadowed  bj  the 
objections  raised  to  the  tiOter  coastmctioiiB 
suggested.  Of  an  the  evOs,  It  is  certahily  tbe 
least,  and,  this  being  so,  it  will  be  aaanmed 
that  the  legldature  Intaidfid  tbe  statute  to  be 
so  construed.  The  Intention  of  the  Iccislntore 
in  this  regard  could  be  mode  plainer,  and  prob- 
ably the  objections  bae  8u^;ested  coold  be 
avoided,  by  future  l^^tlon.  Possibly  tbe 
wbfAs  law  Bbould  be  r^ealed  by  reasni  of  Its 
many  crudities  and  contradlctlona.  The  writ 
should  be  granted. 


STATB  V.  McDonald. 

(Supreme  Court  of  Utah.    Oct  30,  189«.) 
Absadlt  with  Ijtpswt  to  Kill  —  IxDicTHKirr  — 

MaXICB  AfORBTaODOBT— DbSCBIPTIOS  OF 

OrrBMBB— Instbdotion. 

1.  Defendant  was  found  guilty  of  an  assault 
nith  Intent  to  do  bodily  harm,  under  an  indict- 
ment of  an  assault  with  intent  to  murder,  and 
excepts  to  the  sufficiency  of  the  Indictment,  and 
to  the  charge  to  the  jury.  The  indictment  al- 
leges that  defendant  "did  unlawfully  aasaalt 
one  S.  with  a  deadly  weapon,  to  wit,  a  rerolvw, 
loaded  with  puwder  and  leaden  bullets,  which 
he,  the  said  Frank  McDonald,  then  and  there 
held  In  his  handa,  and  then  and  there  tried  to 
discbarge  upon  and  into  the  body  of  the  said 
S.,  with  the  intent  him,  the  said  S.,  to  then  and 
there  kill  and  murder."  Where  the  offense  is 
described  in  the  statute  in  the  terms,  "Every 
person  who  assaults  another  with  intent  to 
commit  murder"  (Comp.  Laws  1888,  4471). 
the  words  "with  malice  aforethought"  are  not 
necessaiT  In  the  IndictmeDt.  as  the  word  "mur- 
der" Bctnciently  described  the  crime.  From  tbe 
description  tbe  .defendant  and  the  court  oonld 
understand  the  offense  charged,  and  tiie  defend- 
ant's conviction  of  It  can  be  pleaded  in  bar  of 
another  proeecation  for  the  same  crime. 

2.  By  statute  (section  4488,  Comp.  Laws 
Utah  1888),  tbe  crime  is  defined  as  follows: 
"Every  person  who,  with  Intent  to  do  bodily 
harm,  and  without  just  cause  or  excuse,  or 
when  no  considerable  provocation  appears,  or 
when  the  circumstances  show  an  abandoned  or 
malignant  heart,  commite  an  assanlt  upon  the 
person  of  another,  with  a  deadly  weapon,  in- 
strument or  other  thing,  is  punishable,"  etc. 
The  allegations  In  the  indictment  that  tbe  as- 
sault was  unlawful,  and  that  It  was  done  with 
intent  to  murder,  exclude  tbe  existence  of  *^ust 
cause"  or  "excuse"  or  "considerable  provoca- 
tion" as  clearly  as  the  words  themselves  would 
have  done,  and  their  use  la  the  indictment  was 
unnecessary  under  the  atmve  section. 

3.  It  was  not  necessary  for  the  court,  in  its 
charge  to  the  jury,  to  use  all  the  words  in  the 
description  X>f  tiie  statutory  definition;  hence 
tlie  words  "without  just  cause  or  excuse"  were 
sufficient,  without  adding  thereto  the  words  "or 
when  no  considerable  provocation  ai^eared." 

People  V.  Fairbanks  24  Pac  S88,  7  Utah,  3. 
overruled. 
(Syllabus  by  the  Conrt) 

Appeal  from  district  court,  Salt  Lake 
county;  S.  A.  Merrltt,  Judge. 

Frank  McDonald  was  convicted  of  assault, 
and  appeals.  Affirmed. 

Powers,  Straup  &.  LIppman,  for  appellant 
A.  C.  Bishop,  Atty.  Uen.  (B.  X.  Smith,  of 
counsel),  for  the  State. 
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ZANE,  C.  J.  The  defendant  was  Indicted 
for  assaulting  one  Emll  Sacherson,  with  In- 
tent to  mnrder  blm,  and  was  found  gnllty 
of  an  assault  with  a  deadly  weapon,  with 
Intent  to  do  him  bodily  harm.  On  his  trial, 
the  court  overruled  an  objection  to  the  ad- 
mission of  any  erldence  under  the  Indict- 
ment, and  also  a  motion  for  a  new  trial,  and  a 
motion  in  arrest  of  judgment,  and  sentenced 
blm  to  four  months'  Imprisonment.  From 
the  order  overruling  the  motion  for  a  new 
trial,  and  the  sentence,  the  defendant  has 
appealed.  He  alleges  that  the  court  erred 
In  holding  that  a  public  offense  was  de- 
scribed in  the  Indictment,  and  in  admitting 
evidence  under  it 

The  offense  charged  In  the  Indictment  is 
defined  In  the  statute  as  follows:  "Svery 
person  who  assaults  another  with  intent  to 
commit  murder  is  punishable  by  Imprison- 
ment In  the  penitentiary,  not  less  than  one, 
nor  more  than  ten  years."  Comp.  Laws 
•  Utab  1888,  S  4471.  The  offense  Is  described 
In  the  Indictment  as  follows:  "Frank  Mc- 
Donald Is  accused  by  the  grand  Jury  ♦  •  • 
of  the  crime  of  assault  with  intent  to  com- 
mit murder,  committed  as  follows:  Tbe 
said  Prank  McDonald,  on  the  11th  day  of 
Aogoat,  A.  D.  1895,  at  tbe  county  of  Salt 
Lake,  la  said  territory  of  Utah,  did  unlaw- 
fully assault  one  Gmil  Sacherson  with  a 
deadly  weapon,  to  wit,  a  revolver,  loaded 
with  powder  and  leaden  bullets,  which  he, 
the  said  Frank  McDonald,  then  and  there 
held  In  his  hands,  and  then  and  there  tried 
to  discharge  upon  and  into  the  body  of  the 
Bald  Gmll  Sacherson,  with  the  Intent  blm, 
the  said  Gmll  Sacherson,  to  then  and  there 
kll!  and  murder.  •  •  The  crime  desig- 
nated as  an  assault  with  intent  to  murder 
ts  described  In  the  above  section  of  the 
law  in  very  general  terms.  It  consists  of 
tbe  terms,  "Every  person  who  assaults  an- 
other with  Intent  to  commit  murder." 
Counsel  does  not  object  to  the  description  of 
tbe  offense  In  the  Indictment  so  far  as  It 
mentions  actual  physical  acts;  but  be  in- 
sists that  the  other  element  of  the  crime  Is 
not  sufficiently  described,  to  wit,  the  intent; 
tbat  the  term  "murder"  Is  not  a  suflldent 
description  of  that  crime  In  an  Indictment 
for  an  assault  with  Intent  to  murder.  He 
insists  tbat  the  words  "with  malice  afore- 
thought" should  be  added  to  the  words  "un- 
lawful assault  with  Intent  to  commit  mor-, 
der."  The  law  defines  "murder"  as  "the 
unlawful  killing  of  a  hunan  being  with 
malice  aforethought."  Id.  |  4452.  To  any 
man  of  ordinary  intelligence,  as  well  as  to 
a  lawyer  or  judge,  "murder"  means  "killing 
with  malice  aforethought,"  and,  converse- 
ly, **kllllng  with  malice  aforethought"  means 
''mnrder."  The  phrase  "assault  with  intent 
to  kill'*  ts  sometimes  nsed.  In  the  Utah 
fltatnte,  "aasanlt  with  intent  to  commit  mur* 
der"  Is  adopted.  Tbe  former  term  would 
Include  all  Intentional  homicides,  while  the 
latter  Indndea  only  killing  with  malice 


aforethought;  In  other  words,  murder.  The 
killing  may  be  without  malice,  as  In  man- 
slaughter; or  excusable  and  intentional  kill- 
ing, as  In  the  execution  of  a  convicted  per- 
son; or  In  self-defense,  as  In  justlflable  homi- 
cide. In  the  latter  case  the  statute  declares 
tbat  the  slayer  must  act  wholly  from  his 
fears,  not  In  any  degree  from  malice.  The 
crime  tbat  tbe  Indictment  alleges  the  de- 
fendant Intended  to  commit  Is  described 
with  as  much  clearness  by  the  use  of  the 
term  "murder"  as  it  would  be  by  the  use 
of  tbe  terms  "killing  with  malice  afore- 
thought" The  nse  of  tbe  latter  term  la  re- 
quired in  Indictments  for  murder,  but  the 
questlou  here  Is,  are  they  required  in  in- 
dictments for  assaolt  with  intent  to  commit 
murder? 

The  second  subdivision  of  section  4030  of 
the  Laws  of  Utah  of  1888  requires  "a  clear 
and  concise  statement  of  tbe  acts  or  omis- 
sions constituting  the  offense,  with  such  par- 
ticulars of  the  time,  place,  person  and  proper- 
ty as  will  enable  the  defendant  to  understand 
distinctly  the  character  of  the  offence  com- 
plained of,  and  answer  the  indictment." 
Subdivision  6,  i  4da6,  Id.,  declares  "that  the 
act  or  omission  charged  as  the  offense  [must 
be]  clearly  and  distinctly  set  forth,  without 
repetition,  and  In  snch  a  manner  as  to  en- 
able tbe  court  to  understand  what  Is  In- 
tended." Section  declares  that  "nei- 
ther a  departure  from  tbe  form  or  mode  pre- 
scribed by  this  act  In  respect  to  any  plead- 
ing or  proceeding,  nor  an  error  or  mistake 
therein,  renders  it  invalid,  unless  It  has 
actually  prejudiced  the  defendant  or  tended 
to  his  prejudice,  in  respect  to  a  substantial 
right."  In  this  Indictment  these  acts  are 
alleged:  **An  unlawful  assault  with  a  dead- 
ly weapon,  to  wit,  a  revolver  loaded  with 
powder  and  leaden  ballets,  held  In  the  de- 
fendant's hands,  and  whlcb  be  then  and 
there  tried  to  discharge  upon  and  Into  tbe 
body  of  Sacherson."  The  acts  are  clearly 
stated,  and  the  Intent  with  which  they  were 
performed  Is  alleged  to  have  been  to  kill 
and  murder  Sacherson.  The  acts  and  the 
Intent  as  alleged,  we  are  of  the  opinion,  suf- 
ficiently describe  a  public  offense.  From 
this  description  the  defendant  and  the  court 
could  understand  the  offense  charged,  and 
the  defendant's  conviction  of  It  can  be  plead- 
ed in  bar  of  any  otber  prosecution  for  the 
same  crime.   People  v.  Swenaon,  49  Cal.  338. 

But  defendant  also  Insists  that  be  was  con- 
victed <tf  a  crime  not  described  in  the  indict- 
ment. The  offense  of  which  the  defendant 
was  convicted  Is  d^ed  In  section  44S8, 
Gomp.  Laws  Utah  1888:  "Every  pemnn  who, 
with  Intent  to  do  bodily  barm,  and  without 
Just  cause  or  excuse,  or  when  no  considerable 
provocation  appears,  or  when  tbe  circumstan- 
cea  show  an  abandoned  or  malignant  heart, 
commits  an  assault  upon  the  person  ot  an- 
other, with  a  deadly  weapon,  Instmmait,  or 
otber  thing,  is  punishable  t^r  Impriaonment  In 
tbe  penitentiary  not  exceedtaig  two  years,  or 
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by  fine  not  exceeding  one  ttaouaand  doUan, 
or  by  botlL"  Tbe  objection  1b  that  tbe  Indict- 
ment doea  not  aay  tbat  tbe  aanult  was  not 
wltbout  Just  cause  or  excuse,  or  that  no  con- 
^derable  provocation  appeared,  or  that  tbe 
circumstances  showed  an  abaadoued  or  malig- 
nant beart  The  aUefnitions  of  tbe  Indictment 
do  exclude  the  possibility  of  tbe  existence  of 
any  Juet  cause  or  excuse  for  tbe  assault,  or 
tbe  possibility  of  tbe  existence  of  any  provo- 
cation which  the  law  regards  as  a  consider- 
able provocation;  and,  tbat  being  so.  an  alle- 
satloQ  tbat  tbe  clr cum  stances  showed  an  aban- 
donad  and  rff^Mg^^p*  heart  would  haTe  been 
snperflooas.  If  ttie  IdlUng  of  a  person  should 
be  purely  accidental,  from  a  lawful  act  per- 
fbrmed  by  another  with  doe  care  and  drcum- 
spectlon,  the  killing  would  be  excusable;  oi; 
If  an  officer  executes  a  ccmdemned  criminal, 
tiie  kllUns  would  also  be  excgsable;  or  If  a 
person  were  to  slay  another  when  aaaaultlng 
htm  nnda  cltcamstances  of  danc»r,  sufficient 
to  Induce  In  him  a  reasonable  belief  of  the 
uecesrfty  to  do  so  to  save  hia  own  life,  or  un- 
div  such  drcunwtances  aa  the  law  would  re- 
gard as  a  Justification,  the  killing  In  either 
case  would  be  Justifiable  and  lawfoL  Tbe 
definition  oi  murder  exdudea  the  Idea  of  any 
Just  cause  or  excuse  tot  the  ktning,  or  any 
proTocatlrai,  however  great,  to  Justify  IL  Kill- 
ing upon  Juat  cause  or  excuse,  or  upon  a  con- 
siderable provocation,  would  be  ezcnaable  or 
Justifiable  homicide,  and  in  ^ther  case  the 
killing  would  be  lawful.  The  circumstaDces 
might  be  such  as  to  reduce  the  killing  from 
murder  to  manslaughter,  but  that  would  not 
Justlfly  or  excuse  it  The  definition  of  an  "as- 
sault" wUl  not  admit  of  a  Just  cause  w  ex- 
cuse, or  of  a  considerable  provocation.  A 
Just  cause  or  excuse,  or  a  considerable  provo- 
catiffli,  makes  the  attempt  at  violence  lawful. 
It  Is  true  that  the  term  "assault"  Is  used  In 
the  section  defining  the  offense  of  which  the 
defendant  was  convicted;  but  it  must  have 
been  used  there  in  the  sense  of  an  attempt  to 
commit  violence,  or  the  use  of  violence  for 
which  there  mlj^t  be  a  Just  cause  or  excuse, 
or  a  legal  provocation.  In  the  Indictment, 
however,  the  assault  Is  alleged  to  have  been 
unlawfuL  Tbe  allegations  In  the  Indictment 
tbat  the  assault  was  unlawful,  and  that  It 
was  with  the  Intent  to  murder  Sacberson,  ex- 
clude the  existence  of  Just  canse  or  excuse,  or 
any  condderable  provocation,  as  dearly  as 
the  words  "without  Just  cause  or  excuse,"  or 
that  "there  was  no  inovocatlon,"  would  have 
done.  We  hold  that  the  offeuse  of  which  the 
defendant  was  convicted  was  Iniduded  In  tbe 
crime  described  In  the  Indictment,  as  therein 
alleged. 

Tbe  court  charged  the  Jury,  among  other 
things:  "If  you  find  that  the  said  defendant 
made  an  assault  upon  Emll  Sacberson  without 
Just  cause  or  excuHc,  with  the  Intention  of  do- 
ing btm  bodily  barm,  you  should  find  bim 
guilty  of  an  assault  with  a  deadly  weapon, 
with  Intent  to  do  Ixidfly  liorm."  To  this  tbe 
defendant  excepted,  bci.>ausc  the  court  did  not 


add  after  tbe  words  '^ust  cause  or  esmae'' 
the  words  "or  when  no  oonslderable  proToca- 
tlon  appeared."  It  la  Impossible  to  conceive 
of  a  considerable  provocation  when  tbe  as- 
sault is  made  without  Just  cause  or  excuse. 
We  find  no  reversible  error  In  this  record. 
The  Judgment  and  ord«  appealed  frcnn  axe 
afilrmed, 

BARTGH  and  HINEH,  JJ^  eonrar.  and  the 
ease  of  Pe<9le  v.  Fairbanks,  7  Utah,  S,  24  Fae: 
S88»  is  oveiTUled. 

CITT  OF  MOSCOW  v.  LATAH  OOUNTT. 
(Supreme  Coort  of  Idaho.   Nev.  30,  18B6l) 

OiTT  TaXBS  —  COMPBNSATIOM  OV  T&X  CinXSOTOB, 

1.  Under  the  proviaiona  ^  an  act  oitltled  *'Aa 

act  to  provide  for  tbe  organizatioa,  gOTemmeU 
and  powers  of  cities  and  villaRes,  approved 
March  4,  1883  (Sens.  Laws  18U3,  p.  9il.  It  is 
made  the  duty  of  tbe  coaaty  tax  collect»r  to 
Collect  all  taxes  levied  by  tbe  council  or  trus- 
tee a  of  a  city  or  village,  aud  on  demand  he  must 
pay  over  nil  of  the  money  thus  eoUected  to  the 
city  or  vUlage  treasurer. 

2.  Under  the  provitiionB  of  aaid  act  nnther 
the  county  nor  flie  tax  collector  ia  authorised 
to  retain  any  part  of  the  money  ao  collected  aa 
corapeoBatioQ  for  collecting  the  same. 

(Syllabus  by  tbe  Court.) 

Appeal  from  district  court,  Latab  county; 
W.  Q.  Piper.  Judge. 

Action  by  tbe  city  of  Moscow  agalnat  Latah 
county  to  recover  7  per  cent  oif  taxes  collected 
by  tbe  tax  collector.  Judgment  In  favor  of 
defendant,  and  plamtlff  appeals.  Reversed. 

(i.  U.  Pickett,  for  appellant.  Clay  MeNa- 
mee.  Dlst,  Atty.,  and  McNamee  &  Morgan 
(Atty.  Qeu.  Parsons,  ot  counsel),  for  respond- 
ent 

SULLIVAN,  J.  This  acUon  was  brought  tn 
compel  Latah  county  to  pay  to  the  dty  of 
Moscow  tbe  sum  at  f 766.S7,  money  collected 
by  the  tax  cidlector  of  said  county.  Said  tax 
collectw  collected,  during  the  fiscal  year  com- 
menchkg  on  tbe  first  Tuesday  In  May.  181)5, 
111.723.1)7  as  taxes  levied  upon  the  taxable 
property  of  said  city  for  general  revenue  pur- 
poses. After  the  collection  of  said  taxes,  the 
board  of  county  commissioners  of  said  twunty 
ordered  the  tax  collector  to  retain  7  per  cent 
of  the  sum  collected  as  payment  for  tbe  ccdlec- 
tion  of  said  taxes,  which  he  did;  and  plaiutill 
alleges  that  such  detention  was  without  right 
and  unlawful.  Tbe  Judgment  of  tbe  court  be- 
low was  in  favor  of  the  county,  and  the  dty 
of  Moscow  appeals. 

Section  83  of  an  act  concerning  tbe  o^anfsa- 
tlon  of  cities  and  villages  (Sess.  Laws  IfjUS,  p. 
123)  provides  that  the  council  or  trustees  of  a 
city  or  village  shall  certify  to  the  county  tax 
collector  tbe  percentage  or  number  of  mills 
on  the  dollar  of  tax  levied  for  city  or  Tillage 
purposes  by  them,  and  tbat  the  tax  collector 
shall  place  the  same  upon  the  proper  tax  lists, 
and  proceed  to  collect  the  same;  and  section 
Si  ot  said  act  provides  as  follows,  to  wit: 
**The  tax  collector  of  the  county  shall  pay 
over,  on  dematkd,  to  the  treMVr«r  Of  any  dty 
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Off  vtllage,  all  moaey  received  by  him  arMng 
from  taxes  levied  belonxlng  to  sncta  city  or 
Tillage,  together  with  all  mooey  collected  as  a 
tax  on  dogs  from  the  residents  of  such  cor- 
pocatloD  for  the  use  of  the  general  fnnd  there- 
la"  Under  the  prorlsions  of  said  section  84 
tlie  tax  collector  Is  required  to  pay  over,  on  de- 
mand, to  the  treasurer  of  Moscow,  all  money 
received  by  bim  arising  from  taxea  levied  by 
said  city.  Neither  the  tax  collector  nor  Latah 
county  has  any  legal  right  to  retain  7  per  cen- 
tam,  or  any  part  whatever,  of  the  taxes  so  col- 
lected; but  all  snch  money  must  be  paid  to 
the  city  treasurer  on  demand.  The  Judgment 
«C  the  court  below  la  reversed,  with  Instnic- 
tkMw  to  enter  Judgment  in  favw  ct  mpeilant. 

MOBOAN,  a  J.,  and  HUSTON,  J.,  concur. 


OOLOBADO  FUBli  ft  IBON  OO.  t. 
OUMMINGS. 

<Ooiut  of  Appeals  of  Colorado.    Nov.  1800.) 

MUTBR  AND  SbRTART  —  AOTIOK  FOR  PBRSOIVAL 
ISJCRT— PLBADtNO  AND  PHOOV— AStUH BD  RiBE 

—  Ck)MF&TaHCT  or  Pat sician  ab  Witkbsb— Ap- 

FBAL. 

1.  Where  a  swvaot  In  an  action  agafDst  the 
master  to  recover  damages  for  a  pBrsonal  injury 
alleged  that  he  received  the  injury  while  In  the 
CKecution  of  a  speciiled  order  from  his  Bupoior, 
and,  in  Ids  tesamonyi  denied  having  received 
sncn  ordH>,  and  did  not  show  that  the  act  in 
which  he  was  engaged,  and  by  which  be  placed 
himself  in  the  position  of  danger  which  led  to 
tike  injury,  was  required  in  the  performance  of 
a  doty  Imposed  on  aim  by  his  employment,  there 
is  an  entire  lack  of  evidence  to  sustain  the  ac- 
tion. 

2.  An  employ^  working  in  a  place  lighted  by 
an  electric  lamp,  which,  as  he  knew,  bad  been 
out  of  repair  and  the  li^ht  intermittent  for  sev- 
eral months,  during  whioli  he  continued  to  work 
withoDt  objection  or  promifie  of  remedy,  as- 
sumed the  risk  of  injury  incident  to  the  defect- 
ive light,  though  he  was  told  on  the  particular 
night  when  he  was  injured,  by  another  emplo;6 
Id  charge  of  the  liKhts,  that  they  were  all  rieht; 
it  not  appearing  that  suefa  employe  was  anthor- 
iaed  or  assumed  to  speak  for  the  empioyer,  or 
that  the  light  bad  been  repaired. 

3.  The  relation  of  physician  and  patient  ex- 
ists between  a  surgeon  employed  in  a  hoflpital 
maintained  by  two  corporationa,  and  supported, 
in  whole  or  in  part,  by  contributiona  reserved 
from  the  wagea  of  their  employes  for  the  pur- 
pose, and  an  employs  of  one  of  the  corporations 
who  is  treated  for  an  injury  by  tlie  suiveon  in 
each  hospital;  and,  under  the  Btatate  (Gen.  St. 
i  S&19),  the  testimony  of  the  surgeon  is  incom- 
petent, nnless  with  the  consent  of  the  patient, 
as  to  any  information  concerning  the  injury  ac- 
-qnired  by  his  attendance  on  the  patient. 

4.  Where  a  judgment  in  an  action  to  recover 
for  a  personal  iujury,  involving  gueBtiona  of 
fact,  1b  reversed  because  of  error  in  infitrurtions, 
it  will  be  remanded  for  a  new  trial,  though,  on 
the  pleadings  and  evidence  iu  the  record,  the  de* 
fendant  may  have  been  entitled  to  an  instruc- 
tion directing  a  verdict  in  its  favor. 

Appeal  from  district  court,  Pueblo  county. 

Action  by  Richard  Cnmmlngs  against  the 
Colorado  Fmi  Se  Iron  Company.  Judgment  tor 
plaintiff,  and  defendant  appeals.  Reversed. 


John  M.  Waldnu  and  D.  O.  Benman.  tar  ap< 
peUant  Aiilngim  ft  MoAttner » fm  appriliwu 

BISSBLL,  J.  This  Is  an  action  for  pewnal 
injuries.  In  September,  1893,  the  appcllant,- 
the  Colorado  Fuel  ft  Iron  Oonspany,  was  oper- 
ating a  rolling  mill  In  Pueblo,  wberein  Cum* 
mlngs,  tbe  appellee,  waa  employed,  and  at 
which  be  was  Injured  on  the  SOCb  of  the  month. 
It  Is  exceedingly  difficult.  If  not  ImposslUe, 
wltbout  tbe  aid  <tf  tba  photographs  which  were 
furnished  the  court,  to  describe  to  one  who  Is 
unfamiliar  vritb  a  steel  mlU  the  exact  altuatioB 
of  the  drenmstances  under  which  the  appellee 
was  hurt  With  this  Umltattai  the  case  will  be 
stated. 

Located  at  one  end  of  the  mill,  or  at  a  point 
somewhat  remote  from  tbe  roller,  bi  a  soaking 
pit,  from  which  BtBd  ingota  6  or  Q  feet  long, 
and  weighing  scHue  2,800  to  3,400  pounds,  are 
taken  and  run  on  a  tramway  at  rolls  to  the  table 
of  tbe  machine,  which  to  eaUed  a  "roIlM>,"  and 
by  which  tbe  ingot  is  n^ed  through  a  various 
set  of  rolls  (rf  progressive  siaee.  until  It  has  been 
greatly  lengthened,  and,  from  bdng  square,  has 
become  a  long,  flat  piece  of  steeL  The  rolls  are 
fast^ed  In  a  frame,  beneath  which  Is  a  table 
on  which  tbe  Ingot  rests.  Tbe  table  receives 
its  motkm  through  a  syston  of  cog  whe^  and 
the  bed  of  It  consists  ot  rolls  which  carry  the 
Ingot  forward  underneath  the  rolls  themselves; 
and  the  joint  action  ot  the  rolls  proper,  as  well 
as  those  of  the  table,  carry  tbe  Ingot  through 
tbe  macblna  It  is  then  brought  back  to  its 
former  position,  und«-  that  or  another  roll  fur- 
ther almg  In  the  machine.  There  seem  to  be 
two  sources  of  power,  tbe  motion  of  tbe  cogs 
being  furnished  by  an  enghie,  and  the  upward 
pressure  of  the  table  by  an  Ind^ndent  hy- 
draulic machine.  It  Is  unimportant  in  what 
form  the  power  is  provided.  At  all  events,  the 
table  is  raised  and  lowered  by  hydraulic  power, 
and,  when  it  first  receives  the  Ingot,  it  Is  sub- 
Btandally  level  with  the  tloca  of  the  mill  and 
raised  several  feet  therefrom,  when  the  Ingot 
Is  to  be  subjected  to  pressure  and  the  action 
of  tbe  rolls.  Tbe  framewwk  of  the  matiilne  Is 
called  ite  housing.  Along  tbe  ride  of  the  table 
there  is  a  steel  guard,  bolted  onto  It.  which  pre- 
vents tbe  ingot  from  sliding  off,  and  which  pro- 
jects quite  a  distance  above  the  common  levd 
of  tbe  rolla,  though  it  la  fixed  at  the  edge  of  tbe 
table,  and  within  tbe  Inner  line  of  tbe  cogs 
themselves.  Tbe  machinery  Is  under  the  direc- 
tion and  control  <tf  the  "leverman"  or  "motor- 
man,"  as  he  Is  Indiscriminately  called.  He 
stands  at  a  levor  In  the  rear  of  the  machine, 
which  controls  the  hydraulic  power,  nod  he 
also  manages  the  steam  power  which  otherwise 
runs  and  operates  tbe  roller.  Tbe  helper's  sta- 
tion is  near  tbe  framework  of  the  machine.  Or- 
dinarily, be  Is  out  of  sight  of  the  motorman. 
under  whose  direction  he  Is  while  he  Is  dte- 
eharglng  bis  duties.  These  seem  to  be  to  keep 
tbe  Ingot  in  place,  to  see  that  it  enters  the  rolls 
properly,  and  to  keep  the  machinery  free  from 
the  flakes  or  scales  which  are  constantly  made 
and  pot  off  from  the  ingot  aa  It  is  subjected 
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to  pressure.  These  scales,  of  course,  fall  di- 
rectly under  the  rolls,  and  gatber  about  what 
te  called  a  "shoe"  Inside  the  bouaings,  and  along 
the  frameworic  or  platform  below  which  soa- 
talns  the  weight  of  the  macdiine  when  it  Is  \ow- 
exeA.  Abore  the  rolla  there  Is  a  pipe  which 
discharges  vater  onto  them  when  they  are  tn 
motion,  to  preserve  a  uniform  temposture,  and 
prerent  them  from  getting  exceedingly  hot. 
The  water  la  discharged  from  the  pipe  through 
a  valve,  which  is  opened  w  closed  by  the  bdper, 
dtber  as  dh%cted  by  the  motoEmao  according 
to  the  defendants  testimony,  or,  as  the  app^ 
ke  says,  as  he  may  judge  the  situation  to  re- 
quire it.  Tb^  is  consldouble  cotttrovecay  In 
regard  to  the  way  In  which  the  mill  is  lighted 
up,  and  as  to  a  necessity  for  the  dectclc  light 
which  is  aometlmes  used,  and  which  was  char- 
g«d  by  the  plaintiff  to  be  out  of  Oder,  and  the 
octaslon  of  his  accident  Smne  year  or  more 
prior  to  tiie  accident,  tbe  oHnpeny  had  pttt  In 
an  electrical  plant,  and  had  an  dectilc  Ught 
near  Qie  soakhig  i^t,  and  some  distance  txoa 
the  roller  where  Cummings  was  working.  The 
worits  bad  been  operated  few  many  years  with- 
out artificial  light,  otiber  than  what  was  fur- 
nbdied  by  torcbcs.  The  light  irtddti  alw^ 
came  txom  tbe  furnaces  when  th^  were  In  00- 
eratlon,  and  that  furnished  by  the  togot,  so 
lighted  the  vicinity,  according  to  tlie  testlniony 
of  one  of  the  witnesses,  that  you  could  see  to 
pick  up  anything  10  or  12  feet  away  tnm  tbe 
roDer.  Tbe  witnesses  differ  as  to  tbe  condl- 
tkin  of  tike  electric  light  at  the  tbne  of  tbe  hap- 
pening of  tbe  accident  Tbe  plaintiff  assoted 
It  went  out,  and  others  that  It  burnt  brightly. 
The  coneluskHiB  ot  tin  jncy  were  pnribably  with 
the  plaintiff.  According  to  the  general  testi- 
mony, tbe  electrical  plant  had  been  for  many 
mouths  In  a  bad  ccmditlon.  The  Ug^t  went  out 
frequmtly,  sometimes  every  few  minutes,  and 
sometimes  some  six  or  eight  or  a  doeen  times  In 
the  course  of  a  night.  The  plaintiff  had  been 
wwfchig  thue  during  all  this  time,  and  had  full 
knowledge  of  the  condition  ot  the  plant  In  this 
reqiect  According  to  Cummings*  story,  they 
had  run  three  Ingots  through  the  nriler  prior 
to  the  acddeut  This  nude  what  be  called  a 
"heat"  After  a  beat  the  ndler  would  nsually 
remain  Idle  for  15  minutes  or  mora  Acotvd- 
big  to  his  story,  be  discovered  tbe  water  was  not 
running  freely  through  the  valve,  and  he  step- 
ped with  his  lett  toot  onto  tbe  guard,  grasped 
a  rod  with  his  hand,  and  started  to  raise  his 
right  foot  to  place  it  on  the  guard,  whereby  be 
could  reach  the  valve,  and  open  it  when  tbe 
machinery  suddenly  started.  Because  of  the 
extinguishment  ol  the  light,  he  was  unable  to 
see -where  be  put  his  right  foot  and  It  was 
caught  by  tbe  co^  hla  big  toe  cut  off,  and  tbe 
foot  otherwise  mashed,  which  necessitated  Its 
amputation  between  tbe  toes  and  the  instep. 
He  charges  tbe  accident  vras  caused  by  the  ex- 
tinguishment of  the  light  which  rendered  It 
impossible  tor  him  to  see  Witnesses  ^ffer  re- 
specting the  condition  under  ttiose  circumstan- 
ces; those  for  the  defense  testifying  that  tbe 
light  from  the  furnaces,  which  were  running. 


although  the  doors  were  more  or  lem  closed, 
and  from  the  heated  bars  and  Ingots  which  were 
tithar  00  the  shears  table  or  at  the  i^t  fur- 
nished light  enough  to  enable  anybody  to  do 
th^  vmtiL  without  the  aid  at  an  electzlc  iigbt 
A  good  many  witnesses  testified  work  had  been 
done  for  yeaia  without  any  other  aid  than 
coming  from  these  sources. 

The  plaintiff's  knowledge  of  the  defective 
condition  of  the  electrical  plant  is  conceded. 
To  escape  the  force  ot  that  knowledge,  he  tes- 
tified to  a  conversation  vrlth  Mr.  Ellsworth, 
wbcon  be  termed  the  "electrician,**  which.  In 
substance,  was  that  he  met  Ellsworth  when  on 
his  way  to  work  that  night  and  asked  Uro 
bow  the  lights  wexe.  &ll8wwtb*8  response 
was  that  they  were  all  right,  and,  if  he  made 
as  much  tonnage  as  tbe  lights  woold  ahow 
him.  he  was  all  right  The  plaintiff  stated  he 
rdled  on  this  statemrait  and  bdleved  that 
the  llghto  would  be  satlstactory.  He  makes 
no  attempt  to  show  a  complaint  on  his  part, 
and  a  promise  on  the  part  of  the  corpwatlon 
to  x«nedy  the  difficulty.  Acceding  to  Cnm- 
mlngB'  own  stmy,  he  got  on  the  frame  to  regu- 
late tlie  valve,  wlUiont  aiiy  order  fipm  the 
niotorman,  and  without  Informing  him  In  any 
way  that  he  IntNided  to  do  that  particular 
act  The  defendant's  witnesses  testified  sub- 
stantially that  the  he^r  was  nndw  no  ob- 
ligation to  attend  to  the  water  ezc^  on  di- 
rection of  the  motorman.  Whether  this  be 
or  be  not  true,  It  Is  uncontradicted  &at  be 
should  not  have  proceeded  to  st^  on  the 
machine  to  adjust  the  valve  wltbont  biftmn- 
Ing  the  motorman  of  bis  Intention.  If  he  pro- 
ceeded otherwise,  he  did  it  at  lAe  p«U  ot  bis 
life,  for  the  motorman  took  no  notice  what- 
ever OF  the  helper  In  running  the  machine, 
exce^  as  be  might  be  Informed  by  the  bdper 
of  his  purpose  to  do  scKne  partlcalar  ttiing 
which  required  the  madilnery  not  to  nm. 
The  plaintiff  states  he  got  no  order,  and  that 
he  did  not  cranmunlcate  with  the  motonnan, 
and  indicate  his  purpose  to  adjust  the  valve. 
The  Injnry,  according  to  Cummings*  stcHT, 
came  from  the  starting  of  the  machinery  while 
he  was  doing  this  act  Tbe  cogs  ran  with 
great  rapidity,  from  100  to  800  revtdotlona  a 
minute,  and,  of  course,  the  plaintiff  was  In 
very  great  danger  when  he  stej^ted  onto  the 
framework  of  the  table  If  tbe  nuuAibieiy 
started  up.  ^e  theory  of  l^e  defense  was— 
and  there  was  testimony  which  tended  that 
way— that  be  was  kicking  scalee  oat  f  rona  nn- 
der  the  cogs,  and  that  when  the  table  was 
lower^,  It  caught  his  foot  We  are  not  con- 
cerned what  the  fact  may  be,  because  It  b  on 
other  bases  that  the  cause  mtnt  be  reversed. 

One  of  the  iHlnctpal  contentions  of  the  ap- 
pellant is  that  there  a  rariance,  pronounced. 
IrrecondlaUe,  and  fatal,  betwem  the  allega- 
tions of  the  complaint  and  the  peot^  which 
the  plaintiff  offered.  It  Is  Insisted  that  ever 
under  our  Code,  there  has  been  no  such  wide 
departure  from  the  rules  by  which  parties  are 
governed  as  to  permit  the  plaintiff  to  allege 
one  state  of  facts  as  bis  cause  of  actton,  anl 
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noava  on  pnxtf  of  anotber.  As  a  general 
pn^oBltlon,  this  IB  undonbtedly  true,  tboogb 
tbe  old  rule  U  not  bo  strictly  enforced  nnder 
onr  Code  as  It  vaa  at  ttxe  common  law  and  la 
stiU  In  Bome  state*.  In  Uuet,  It  may,  perhaps, 
be  trnttafnUy  salt!  of  it.  as  Olcero  said  of  Cati- 
line, "Abut  excesrit  evaslt  eropit"  It.  un- 
doubtedly, still  preralls,  uid  tbe  only  dUficoltr 
la  In  the  Inquiry  vbethv  the  putlcnlar  <aae 
requires  its  enforcement  It  is  Ulnstrsted  in 
many  cases:  ToA  t.  Fortenbory,  15  Ccio. 
129,  29  Pac  163;  Bank  T.  Derenlsh,  16  Oolo. 
229,  ffl  Pac.  1T7;  Greer  t.  Helser,  16  Oolo. 
30«,  26  Pac  770;  Salazar  t.  Taylor,  18  Oolo. 
639,  33  Pac.  800;  HalladE  t.  Hinckley,  19  Oolo. 
38,  34  Pac.  479;  McLanghlln  t.  Thompson,  2 
Colo.  App.  185,  29  Pac.  816;  RaUway  Co.  t. 
RubenstelD.  5  Oolo.  App.  121,  88  Pac.  76;  BaU- 
road  Oo.  t.  Oahlll  (Oolo.  App.)  45  Pae.  £86. 
Under  our  liberal  practice,  the  pleadings  and 
proof  must  correspond.  A  disregard  of  this 
principle  will  defeat  tbe  plaintiff,  unless  tbe 
'  case  be  brought  within  tbe  tolerably  well  rec- 
ognized exceptlMi.  Wherever  the  evidence 
which  tends  to  make  a  case  other  than  that 
laid  imthe  complaint  Is  received  wlthoat  ob- 
jection, and  the  defendant  has  not  been  sur- 
prised, the  judgment  will  not  always  be  over- 
turned. The  dlfllculty  may  be  met  by  a  mo- 
tion to  amend  the  pleadings,  or  such  procedure 
to  correct  the  error  followed  as  the  authori- 
ties and  the  Code  permit,  and  the  plaintiff 
thereby  avert  the  ultimate  defeat  which  he 
could  not  have  escaped  at  the  common  law. 
This  case  would  not  be  reversed  on  this  ac- 
count but  for  the  difficulty  which  arises  from 
the  Instructions. 

According  to  the  complaint,  Cummings  was 
ordered  to  turn  tbe  valve  to  start  the  water 
running.  He  was  ordered  to  do  this  speciflc 
thli^,  and  by  a  man  who  was  authorized  to 
give  the  order;  and.  In  Its  execution,  he  got 
hurt,  because  oC  (tie  defective  machinery  op- 
erated by  the  company.  AD  these  elements 
were  essential  parts  of  his  cause  of  action  as 
stated.  If  he  was  not  ordered  to  turn  on  the 
valve,  then  getting  tmto  the  machinery  was 
neg^gence  on  his  part,  and  he  could  not  re- 
cover, unless  he  d^iarted  from  the  cause  of 
action  as  stated.  In  the  latter  case  he  mnst 
prove  that  he  got  onto  the  table  In  tbe  per- 
formance of  a  duty  which  he  was  obligated  to 
perform,  and  whl(^  he  had  a  right  to  execute 
as  his  judgment  should  dictate,  and  that,  at 
the  time  of  hfs  attempted  performance,  his 
duty  required  him  to  turn  the  valve  and  let 
on  the  water.  Possibly,  tf  he  bad  proved  the 
latter  case,  he  might  recover  notwithstanding 
the  variance.  One  of  tbe  other  of  these  con- 
ditions must  have  existed:  He  must  elthw 
bave  been  ordered  to  do  that  particular  thing, 
or  he  must  have  attempted  to  do  it  in  the 
performance  of  some  duty  then  resting  upcm 
htm,  and  which  It  was  necessary  for  him  to 
discharge  at  the  time  be  did  It  Falling  in 
either,  be  cannot  recover.  He  did  not  at- 
tempt to  show  It  was  necessary  to  turn  tbe 
valve  at  the  time  he  did.  In  the  perfwmance 


of  any  duty  which  he  was  obllgatod  to  per- 
form. Therefore  be  was  compelled  to  fall 
back  on  the  cause  of  action  as  stated  In  the 
compliUnt,  to  wit,  the  giving  of  an  c»rder. 
This  he  denied.  Tboreupon,  on  Qie  condudon 
of  Ow  case,  the  defendant  asked  an  Instmc- 
tion  substantially  reciting  tbe  allegations  of 
the  complaint,  and  tiling  the  Jury  that.  If  they 
believed  the  plaintiff  was  not  ordered  to  turn 
on  the  water,  they  must  return  a  verdict  tar 
tbe  defendant  The  company  was  entitled  to 
this  Instruction  barring  proof,  which  was  not 
given.  According  to  the  case,  as  the  ptaln^ 
tiff  made  it,  and  as  it  was  supported  by  the 
uncontradicted  testimony  of  the  wltneeees  for 
the  defense,  Cnrnmlngs  had  no  ri^t  to  attempt 
to  get  on  the  tal^  and  open  the  valve,  wltboot 
first  notifying  the  motorman  of  his  intentions; 
otherwise,  be  took  a  risk  which  be  had  no  right 
to  take,  and,  bo  far  as  the  case  now  stands, 
this  contributed  to  the  Injury.  This,  witiiont 
other  proof,  would  bar  his  recovery. 

Anotber  intvosltion  whldi  Is  equally  fatal  to 
the  jud^ent  springs  from  a  modltlcation  of  an 
instruction  asked  the  company  with  reference 
to  the  presumption  that  the  servant  assumed  tbe 
risk  of  the  defective  machinery.  In  the  absence 
of  a  complaint  on  his  part  about  It  and  a  prom- 
ise by  the  employer  to  remedy  the  defect  com- 
plained of.  The  instruction  wlilch  the  defend- 
ant ccHupany  asked  was  given  with  a  modlflca- 
tion.  Tbe  modification  substantially  recited  that 
If  the  juiy  should  find  the  plaintiff  bad  been 
Infonncd  by  persons  in  control  or  having  the 
custody  of  the  machinery  that  the  defects  had 
been  remedied,  and,  relying  on  tbe  statements, 
and  believing  the  machinery  to  be  in  good  con- 
dition, be  remained,  he  could  still  recover.  This 
cannot  be  the  law.  In  the  first  place,  It  Is  not 
put  In  tbe  form  which  the  cases  recognize,  and 
according  to  the  rule  which  has  berai  laid  down 
In  this  state.  In  Railroad  Co.  v.  Uebe,  17  Ooto. 
280,  29  Pac.  175,  the  present  learned  chief  jus- 
tice of  Um  supreme  court  states  tbe  rule,  which 
is  supported  by  the  modem  authorities.  Tbe 
servant  Is  conclusively  assumed  to  waive  his 
rlf^t  to  hold  the  company  responsible,  and  to 
take  tbe  rl^  on  himself,  unless  be  shows  that 
be  objected  to  the  use  of  the  macblneiy  of 
which  he  complained,  and  remained  In  the  em- 
ploy of  the  defendant  because  of  a  promise  to 
remedy  the  defect  This  is  the  law,  and  the 
instruction  asked  stated  It  In  tbe  languai^e  of 
that  authority.  Whether  the  modification  would 
tiver  be  the  law  would,  of  course,  depend  oo 
the  particular  chYnunstauces  of  the  case  where 
it  was  sought  to  be  applied.  It  was  totally  In- 
applicable to  the  proofs.  Ellsworth  did  not  xm- 
dertake  to  say  that  the  machinery  had  been  rem- 
edied  or  repaired,  nor  was  the  statement  made 
after  a  complaint  the  employd,  nor  can  it  be 
taken  as  a  promise  by  tbe  employer  to  correct 
what  the  workman  complained  of.  BUswortb 
was  not  the  employer.  It  was  not  shown  that 
he  was  In  a  position  or  bore  any  relation  to  the 
company  which  entlUed  him  to  make  a  promise 
to  the  i^intiff,  or  any  statement  on  which  the 
plaintiff  bad  a  right  to  rdy;  nor  was  it  shown 
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that  tae  stntementa  were  made  after  the  wotk- 
man  h&d  made  any  complaint  of  tbe  defective 
UgbtB.  Tbe  caae  lacks  all  the  elaumta  and  all 
tbe  proof  wblcb  warranted  tbe  modification.  It 
la  TeiT  evident  to  one  accustomed  to  tbe  trial 
of  tbiB  class  of  caaea  befine  Jories  ttaat  it  far* 
vlsfaod  a  ray  sobataatlai  bails  on  wblcb  the 
Jury  might  act,  and  escape  tbe  force  and  effect 
of  the  antecedent  accurate  statement  of  tbe  law 
that.  If  a  wotkmon  oontlDaed  in  tbe  aerrlce 
with  knowledge  that  the  machinery  was  defect- 
ive, be  conld  not  complain  of  an  InJ^ny  received 
because  of  It,  but  was  coneluslveiy  presumed  to 
have  accepted  Ihe  risk  himself.  It  nraat  have 
opemted  to  the  prejudice  of  tbe  company,  and 
vhonld  not  bare  been  added  to  ttie  Imtractlon 
aAed. 

There  are  many  other  errors  complained  of,  but 
Bone  of  auAdent  ooseqnesce  to  compel  as  to 
notice  them,  or  of  tbe  kind  likely  to  reooenr  on 
llie  subBeqnent  trial  of  the  case,  except  one, 
which  we  will  proceed  now  to  Dotkse. 

Wbfle  tbe  proof  la  not  entirely  satisfactory  re- 
specting all  of  the  detafls  wbldi  we  state,  rtnce 
BO  one  was  called  with  reference  to  tbe  subject 
except  the  sargeoD,  whose  knowledge  was  In- 
-deflntte  and  tmcertain  and  largely  hearsay,  we 
find  tbe  qneatlon  raised  and  satUdeotly  present- 
ed to  cwnpel «  deetakn.  Our  statement  is  gath- 
ered flKHtt  tbe  doctijr'B  testimony,  and  may  have 
accorded  Htvally  with  the  facts,  or  tbey  may 
not  be  exactly  acconte,  but,  as  we  have  no  oth- 
er Bonroe  of  htformatlon,  we  state  ttaem  as  we 
get  tiMBL  Tbe  G.  C  &  I.  Co»  aa  tiie  appelant 
used  to  be  known,  and  tbe  D.  &  R.  G.  Ky.  Co., 
estabUsbed  n  tmpital  to  Pn^  for  the  use  of 
both  companies,  Tfals  hospital  was  supported 
by  contribntlonB,  more  nr  less  vohmtaiy  or  com- 
polsmy,  from  the  em§lloy6B  of  both  cotpoxations, 
out  of  whoae  mo^bly  wages  a  certain  sum  was 
dednctad  fw  wbat  was  called  a  '^pltal  fund,' 
and  devoted  to  the  nudntenanoe  of  tbe  tfMVang, 
Cbe  poR^iaae  of  snp^Ies  tm  tt,  and  the  hire  of 
physiciana  and  nnrses  wbo  were  employed  aootrt 
It  The  eompaiiles  were  appar«irly  responsible 
Cor  tbe  hospital,  and  for  all  bills  which  woe  con- 
tracted in  eonnectlon  wltb  It,  whether  tOr  sup- 
plies, attendance,  or  medical  Bervioe,  thoagh  tbe 
funds  which  tbej  used  may  all  or  partlaUy  or 
otberwiae  have  come  from  these  monthly  contri- 
butions. Whatever  the  fact  may  be,  the  doctor 
wtaawasouployedby  tbe  company,  and  received 
his  salary  from  them,  under  tliese  drcnmatancea, 
attended  Cwmmlnga  after  be  was  hart.  He  was 
put  on  tbe  stand,  and  Interrogated  respecting  bis 
observathn  ot  tbe  foot,  and  respecting  bis  c^lntan 
about  tbe  manner  In  which  It  was  hurt.  Ttils 
was  evident^  in  stvpoit  of  the  defendant's  the- 
ory that  Onmmlnip  was  not  hurt  while  dlmbing 
onto  tbe  tatde  to  turn  the  valve,  but  got  bis 
foot  underneath  the  table  In  kicking  out  tbe 
acatea.  as  one  witness  testified  be  bad  stated  to 
Um  directly  thereafter,  and  tiot  bis  foot  catudit 
when  the  motcrman  was  lowering  the  table. 
The  bnportanoe  of  this  evidence  Is  quite  apparent 
on  any  theory  which  the  plaintiff  bad  advanced, 
for  If  tbe  doctor  should  testify  that  according  to 
bis  examination.  Cbe  hurt  came  t^a  preesnreftom 
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above,  and  not  by  tbe  Interkicking  of  co^  k 
would  support  the  contention  that  tbe  Iqjwy 
was  reoelvBd  while  klekliig  acalesL  Tbe  tesd- 
mooy  was  excluded^  and  the  appellant  strenDooB- 
ly  Insists  the  ruling  was  enroneoos.  According 
to  the  better  autboritles.  iht  -testlmoity  la  taiad- 
misufble  If  tbe  lelatkn  of  phystdan  and  patient 
existed.  Our  statute  (Gen.  8t  I  8619)  prohib- 
Ita  tbe  examlnatkm  of  a  jihysician  or  suigeou 
without  tbe  consaot  of  his  patient  aa  to  any  fai- 
formatlon  which  be  may  have  acquired  by  at- 
tending blUL  This  provlskm  la  as  bnad  aa  dc 
statiua  of  any  state  to  .wfak±  our  attention  has 
been  called.  As  we  view  tbe  case^  and  as  we 
beUeve  the  law  to  be,  the  inhibition  is  broad 
enffligb  to  exclude  an  exanilnatlan  ot  the  sar- 
geon  as  to  any  tnforraattoo  which  be  has  acquired 
while  anending  a  patient  wnetber  this  Informa- 
tion Is  deduced  from  statements  or  gathered  from 
his  praffesalonal  or  smsAcal  examination.  It  k 
a  common  knowledge  that  the  and  finger  «f 
the  attendhig  surgeon  Is  vastly  mMe  expert  la 
locating  cause  or  trouble  than  the  tongue  of  the 
most  astute  patient  Tin  auttaortties  bold  that 
no  matter  how  tbe  Information  may  be  acquired, 
whether  It  comes  to  tbe  swHeon  In  tbe  shape 
oral  statements,  or  fay  maom  of  his  examlna- 
tkm, he  cannot  be  Interrogated  respecting  It 
Free!  t.  Ballway  Oo,.  07  GaL  40.  SI  PacL  TSO; 
Gartslde  v.  Insurance  Oo.,  76  Ho.  446;  Biiggi 
Mggs,  30  MldL  84;  IMUebw  v.  Inamance 
Oo..  60  N.  Y.  S56;  Assodatloa  v.  Deck,  77  Ind. 
203. 

Thla  Isaves  only  tbe  question  whether  flie  re- 
lation of  pbyskdan  and  iiatfejt  "xlBted.  It  is  a 
narrow  Iniiuiiy,  and  aoe  poaslbly  a  UtOe  dtBciA 
of  satisfactory  solution.  We  are,  however,  en- 
tirely aadafled  that  the  cireumstancea  onder 
which  the  doctor  was  employed,  and  the  rela- 
tion (uclstlng  between  tbe  coaipaqy  and  its  cm- 
pUqrta  and  the  doctor,  were  each  as  to  pot  Oe 
physician  and  tbe  plaintiff  directly  in  tbe  rela- 
tion of  doctor  and  patient  The  piabitiff*8  oon- 
trlbntions  may  have  been  slight  bat  tbe  dr- 
cumstancQB  of  tbe  situation  woe  aoch  as  to  lead 
him  to  put  bimsrif  Impikiltiy  under  tbe  cue  of 
tbe  snigetm.  and  to  trust  blmiBdf  In  Us  banda  tac 
care,  to  the  same  extent  and  under  the  same  ctx- 
cumstanoes  as  though  he  bad  sent  out  for  an- 
otha-  physician,  and  pat  faknsdf  directly  In  Ida 
cbame;  Uidess  something  more  can  be  abown 
than  tbepreamt  caae  dlBctoeea.  we  are  convdM 
to  bold  tbe  evldmce  iroperly  enluded. 

This  dlqwees  of  all  tbe  errors  which  require  at- 
tendon,  and,  since  the  Jury  wece  not  property 
Instructed,  we  must  reverse  the  case.  We  have 
been  asked  by  the  at^tellant  to  eater  Judgment  on 
the  record.  We  do  not  concede  this  to  be  our 
duty,  and  we  gravely  doubt  out  right  tn  a  oaae 
of  tills  descriptkm  to  onto-  a  Judgment  of  that 
aort.  We  should  thereliy  turn  onnelvee  Into  a 
tribunal  for  tbe  trial  (tf  questions  of  fiict  and 
usurp  the  place  of  the  Jmy.  wtiose  sde  func- 
tion it  is  to  pass  on  sudi  questions.  What  tbe 
aubsequent  trial  may  dlsdose  It  is  ImpoaslUe  for 
us  to  foresee,  and,  while  tbe  appellant  Is  entitled 
to  a  new  trial  by  reason  of  the  errors  trtdcb  tbe 
trial  court  committed,  tbe  appellee  is  equally  en- 
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titled  to  rabndt  Ms  caw  to  another  Jmy,  which, 
when  pK^ierly  Instructed  with  reference  to  the 
law,  may  detennlne  the  Issoe  between  the  woitc- 
man  and  the  compaof.  The  Judgmoit  Is  rem*- 
ed.  Beveraed. 


NELSON  et  nr.  t.  FIRST  NAT.  BANK  OF 

LA  JUNTA 
(Conrt  of  Appeals  of  Colorado.    Not.  9.  1896.) 
RaviBV  0!T  Appsal— PKnCMpTioNS— Bill  or  Ex- 
ospnoira— Nrcessitt  fob  Bpacirio 

OBJKCTIOm. 

1.  Id  a  caase  tried  by  the  conrt,  the  appellate 
court  will  not  review  the  judfcm^nt  npon  the  evi- 
dence unleas  exceptions  to  such  Jadgmoit  were 

prenerved. 

2.  The  fact  that  no  exceptions  to  the  judg- 
ment were  preserved  will  not  prevent  a  review 
of  errors  appearing  In  the  record  proper,  or  oc- 
cnrring  during  the  trial,  where  excepuom  were 
properlv  talteo. 

3.  Where  a  bill  of  exceptions  merely  shows 
that  the  court  permitted  the  sheriff  to  amend 
his  return  on  a  snmmons  in  another  cante,  but 
contains  neither  the  summons  nor  return,  nor 
anything  to  show  why  the  amendment  was  de- 
sired, or  why  it  was  resisted,  the  mling  of  the 
court  wHl  he  presnmed  correct. 

4.  The  action  of  the  trial  court  in  receiving 
in  evidence  the  files,  judgment  roll,  and  tran- 
script In  another  case  will  be  presumed  correct, 
where  such  papers  do  not  appear  in  the  record, 
and  there  is  nothing  in  the  hill  of  ezceptioos  to 
show  that  their  rei-eption  was  erroneous. 

6.  A  bill  of  exceptions  which  merel;  states,  at 
the  bottom  of  an  offer  of  evidence,  "Defendant 
objects."  wltbont  showintr  the  specific  grounds 
for  the  objection,  is  inanfficlent  to  enable  the 
appellate  court  to  review  the  action  of  the  trial 
court  in  admitting  the  evidence. 

Appeal  from  district  court,  Otero  county. 

Action  by  the  First  National  Bank  of  La  Jun- 
ta against  Chariea  Nelson  and  wife  to  anb- 
Ject  certain  property  to  the  payment  of  a  Judg- 
ment. From  a  Judgment  tor  ptalntlll,  defend- 
ants an>eaL  Affirmed. 

James  Hoffoalre  and  O.  Q.  Richmond,  for  ap- 
pellants. Ctaaa.  B.  Uaat  and  Uco.  A.  KUgore, 
for  ajtpellee. 

TTIOMRON,  J.  Thifl  suit  was  broi^tit  by 
the  ^)pellee  to  set  aside  certain  sales  and  con- 
veyances made  by  the  appellant  Charles  Nelson 
to  the  appellant  Tezanna  Nelson,  who  was  his 
wife,  and  to  subject  the  property  sold  and  cna- 
Teyed  to  the  payment  of  a  Jndgraent  theretofore 
obtained  by  tbe  appellee  afzialnst  Charles  Nelson 
and  others.  The  complaint  all^a  tbe  recov- 
ery of  the  Jtidgment  against  Charles  Nelson, 
impleaded  with  G.  T.  Miller  and  W.  P.  Dtmn, 
and  the  filing  and  record  of  a  transcript  of  the 
Judgment  with  the  recorder  of  the  proper 
county,  the  Issue  of  an  expcutlon  on  the  Judg- 
ment, and  Its  return  unRatlsfled,  and  tbe 
transfer  prior  to  the  rendition  of  the  Judg- 
ment by  the  defendant  Charles  Nelson  to  the 
defendant  Tezanna  Nelson,  his  wife,  of  cer- 
tain property,  real  and  personal,  owned  by 
him.  averring  that  the  transfer  was  without 
con.stderation.  and  was  made  for  the  fraud- 
ulent pni-pose  of  avoiding  tbe  payment  of  his 
Indebtedness  to  the  plaintiff,  and  fnrtb'w 


a-verring  that  the  defendant  Cbailes  Nelaon 
had  no  property,  so  far  as  tbe  plaintiff  was 
able  to  discover,  other  than  tbe  property 
transferred,  oat  of  which  the  exeentlon  covM 
be  satisfied,  in  whole  or  in  part.  The  defend- 
ants answered,  denying  tbe  allegations  of  the 
complaint,  and  averring  a  valuable  considera- 
tion moving  from  Texan na  to  Charles  for  the 
property  in  question,  and  also  that,  at  tbe 
time  of  tbe  transfer  to  ber,  she  bad  no  ln> 
formation  or  knowledge  of  the  Indebtedness 
from  Charles  to  the  plaintiff.  The  decree 
was  for  the  plaintiff,  and  the  defendants  ap- 
peal. 

The  defendants  ask  a  reversal,  on  the 
ground  that  the  judgment  Is  contrary  to  tbe 
law  and  the  evidence.  No  exception  to  the 
Judgment  was  preserved,  and  for  that  reason 
we  are  precluded  from  inquiring  whether  the 
evidence  was  sufficient  to  sustain  It.  It  has 
been  repeatedly  hHd  by  tbe  supreme  court  and 
this  conrt  that.  In  a  cause  tried  by  Uie  court 
without  a  jury,  tbe  Judgment  must  be  except- 
ed to.  In  order  to  enable  tbe  appellate  court  to 
review  It  upon  tbe  evidence.  Patton  v.  Man- 
ufacturing Co.,  3  Colo.  266;  Law  v.  Brtnker, 
6  Colo.  655;  Jerome  v.  Bobm,  21  Colo.  322, 
40  Pac.  570;  Manners  v.  Fraser,  6  Obto.  App. 
21,  39  Pac.  S89;  Whitehead  v.  Jeasup  (Colo. 
App.)  48  Pac.  1042.  The  rale  does  not,  bow- 
ever,  prevent  ns  from  passing  npon  errors  aa- 
signed.  Which  appear  In  tbe  record  proper, 
or  occur  during  the  pn^^ress  of  tbe  trial,  where 
exceptions  are  proper]^  preserved.  Springs 
Co.  V.  Hopkins,  6  Colo.  206;  Famcomb  v. 
Stem,  18  Colo.  279,  82  Pac.  612.  We  shall 
therefore  consider  the  rolinga  of  tba  cosrt 
during  tbe  trial  whlcb  are  assigned  fbr  v 

TOT. 

The  court  permitted  the  sheriff  to  amend  -a 
return.  All  that  we  know  In  relation  to  tMs 
ruling  we  find  In  the  bill  of  notions,  as  TcA- 
tows:  "Plaintiff  here  asks  that  the  sheriff  of 
Otero  county  be  p^mttted  to  amend  the  re- 
turn of  his  Bervlce  nunc  pro  tunc.  In  order  to 
conform  with  tbe  true  facts,  In  case  No.  844. 
Defense  objects  to  the  same  being  allowed, 
and  also  moves  the  court  to  set  aside  the 
Jndgment  In  that  case  as  a^lnst  Charles  and 
Texanna  Nelson.  By  Court:  The  motion  to 
set  aside  tbe  judgment  will  be  overruled,  and 
tbe  sheriff  may  be  permitted  to  amend  his  re- 
turn to  conform  with  the  true  facts.  Defend- 
ants Charles  Nelson  and  Texanna  Nelson,  by 
their  attorney,  except  to  the  ruling  of  tbe- 
court  allowing  the  sberiff  to  amend  bis  return 
upon  tbe- summons  so  as  to  ahow  tbat  the 
court  had  Jurisdiction  of  the  penon  of  Charles 
Nelson  and  Texanna  Nelson  at  the  time,  and 
also  except  to  tbe  ruling  of  tbe  court  in  over- 
ruling tbe  defendant's  motion  to  set  aside  tbe 
Judgment"  The  foregoing  Is  all  tbat  appean 
in  the  bill  of  exceptions  in  relation  to  the 
amendment  allowed,  and  It  la  Insufficient  to 
enable  us  to  pass  upon  tbe  exceptions.  It  Is 
inferable  tbat  tbe  return  amended  was  a  re- 
turn upon  a  Bttmmons  Issued  In  a  case  In 
whlcb  Obaries  and  Tezanna  Ndaon  were  d^ 
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f  endanta,  but  wbat  relation  that  caw  bore  to 
thlB  case,-  or  why  the  amendment  vaA  desir- 
ed, or  Thy  It  was  resisted,  does  not  appear. 
Some  attonpt  at  explanation  Is  made  in  argu- 
ment, bat  our  information  must  be  derived 
from  the  bUl  of  uc^tlona.  Neither  the 
smnmons  nor  the  return  la  contained  in  the 
bill,  and.  In  the  absence  of  any  knowledge  « 
the  subject,  we  most  presume  that  the  ruling 
was  proper. 

For  the  purpose  of  disposing  of  another  al- 
l^tlon  of  error,  we  quote  fiirth«  from  the 
blU  of  exceptions,  as  follows:  "Plaintiff  now 
offers  in  evidence  the  flies  and  Judgment  roll 
In  case  No.  341  In  tlds  court.  In  which  a  judg- 
ment was  obtained  br  the  First  NatUmal 
Bank  of  La  Junta  against  O.  T.  Miller, 
Charles  Nelson,  and  W.  T.  Dunn,  on  the 
27th  day  of  December,  189^  for  the  principal 
som  of  91f498.17  and  costs.  Defendant  ob- 
jects. Objection  overruled  by  the  court,  to 
which  ruling  the  defendant  saves  an  excep- 
tion. Plaintiff  offen  in  evidence  the  tran- 
script of  Judgment  book  showing  Judgment 
last  introduced  In  evidence,  and  filed  with 
the  county  clerk  and  recorder  of  Otero  conn- 
^  on  the  28th  day  of  December,  1894.  De- 
fendants object  Objection  overruled  by  the 
court,  to  wUch  ruling  the  defendants  save 
an  exception."  We  are  powerless  to  disturb 
this  ruling  fW  two  reasons:  First.  The  flies, 
Judgment  roll,  and  transcript  are  not  before 
us.  We  have  quoted  all  that  appeeiri  in  the 
Mil  of  exceptions  eoneemliv  tiiem.  Wltiiout 
any  showing  to  the  contrary,  we  are  bound  to 
presume  that  they  were  In  all  respects  regu- 
lar, and  that  they  were  properly  receivable 
In  evidence.  Second.  The  objection  to  their 
introduction  was  not  sufficient.  To  mwely 
say,  "Defendants  object,"  is  not  enough.  Ob- 
jections to  evidence  must  be  based  on  spe- 
cific grounds,  so  that  the  trial  court  can  pass 
upon  them  Intelligently.  Naked  objections 
cannot  be  considered  on  appeaL  All  objec- 
tions made  by  tbe  defendants  to  evidence  of- 
fered were  In  this  form.  They  are  therefore 
unavailable  here,  and,  It  not  a^tearlng  that 
there  was  any  exception  taken  to  the  judg- 
ment, it  mnst  l»e  held  to  be  sustained  by  tbe 
evidence.  The  complaint  states  a  cauae  of 
action,  and,  as  the  cauae  stated  was  cogniz- 
able only  In  equity,  the  defendants  were  not 
entitled  to  a  jury.  Let  the  judgment  be  af- 
firmed. Affirmed. 


ROBBRTS  et  a),  r.  DENVER,  Li  ft  G.  R. 
GO.  et  al. 

(Court  of  Appeals  of  Colorado.    Nov.  9,  1896.) 

Attobmst  axd  Client— Ratification— -Raiiaoad 
hobtoaoes— bosdholsbhs'  rlqhts 
— Enfokcbmbnt. 

1.  A  client  may  ratify  the  act  of  hia  attorney 
in  commencing  suit,  bo  as  to  prevent  a  dismissal 
for  want  of  original  authority  on  tbe  part  of 
the  attomer- 

2.  The  holder  of  orerdoe  coupons  of  railroad 
mi/rtgoge  bonds  cannot  ine  thereon,  and  enforce 


the  judgmoit  against  tbe  Income  of  the  r^limd 

company. 

3.  The  railroad  company  and  tbe  troBtee  of 
the  railway  mortgage  may  Boe  to  enjoin  the  en- 
forcement by  s  bondholder  against  the  income 
of  the  company  of  a  judgment  recovered  tm 
overdue  coapons.  regardlesa  of  any  action  on 
tbe  part  of  toe  trustee  on  behalf  of  all  the  bond- 
hol^s. 

Appeal  from  district  court,  Arapahoe  coun- 
ty. 

Action  by  the  Denver,  lakewood  &  Golden 
Railroad  Company  and  another  against  A.  W. 
Roberts  and  others.  There  was  a  jndgmoit 
for  plaintiffs,  and  defradants  appeal.  Affirm- 
ed. 

Error  Is  laid  to  tbe  rulings  of  tbe  court  on  a 
motion  to  dismiss  the  action  for  want  of  an- 
thorlty  on  the  part  of  the  attorney  to  bring  It 
for  one  of  the  plaintiffs,  and  the  overruling  of 
a  demurrer  to  the  complaint  for  want  of  facts 
sufficient  to  constitute  a  cause  of  action.  We 
take  the  complaint  as  an  accurate  statement 
of  facts,  though,  as  to  some  ot  Its  details,  It 
would  be  more  preferable  to  set  out  the  exact 
phraseology  of  the  security  Involved.  This  is 
Impossible,  because  the  Instruments  are  not 
set  out  In  heec  verba.  The  Denver,  Lake- 
wood  ft  Golden  Railroad  Company  Is  a  corpo- 
ration o^anlzed  under  the  laws  of  tbe  state 
to  construct  and  operate  a  railroad  within  cer- 
tain designated  points,  and  branch  lines  mo 
in  connection  with  It  About  the  time  of  Its 
organization,  the  company  Issued  a  series  of 
bonds,  400  In  number,  each  for  the  principal 
sum  of  $1,000,  bearing  a  specific  rate  of  inter- 
est, payable  on  definite  dates,  as  provided  for 
by  coupons  attached  to  each  of  the  bonds. 
According  to  the  following  recital  In  the  secu- 
rities, each  bond  was  one  of  a  series  "of  first 
mortgage  bonds,  numbered  from  one  upward, 
each  of  like  amount,  tenor,  and  date,  all  of 
which  said  bonds  and  coupons  are  equally  and 
without  preference  secured  by  mortgage  or 
deed  of  trust  of  even  date  herewith,  duly  ex- 
ecuted and  ddivered  by  the  Denver,  Lake- 
wood  and  Golden  Railroad  Company  to  the 
Farmers'  Ijoan  and  Trust  Company  of  tbe 
dty  of  New  York."  To  secure  the  payment 
of  these  bonds,  the  corporation  executed  to  the 
Fanners'  Loan  ft  Trust  Company  of  New 
Xork  a  mortgage,  whereby  there  was  "granted 
and  conveyed  unto  the  trust  company  and  its 
successors  all  of  the  property,  franchises,  and 
privileges  of  the  railroad  company."  As  is 
universally  the  case  In  railroad  mortgages, 
both  by  general  language  and  particular  desig- 
nation, the  railroad  company  conveyed  to  the 
trustee  whatever  property  it  then  had  or 
might  thereafter  acquire,  of  every  sort  and  de- 
scription. Including-  Its  rents,  income,  and  prof- 
Its.  It  was  recited  In  the  mortgage  that  the 
conveyance  was  made  to  the  trust  company 
for  the  benefit  of  parties  who  might  become 
purchasers  or  owners  of  the  bonds,  and  that 
tbe  bonds  secured  by  the  deed  of  trust  were 
Issued  and  to  be  held  by  the  hold»«  of  the 
bonds  subject  to  the  agreements  and  condl- 
tiotts  set  out  in  the  deed.   Among  other  con- 
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dltloiu  expressed  in  tbe  conveyance,  and  on 
which  the  bonds  were  Issued,  was  this:  "That 
the  bonds  secured  by  said  deed  of  trust, 
ihou^h  issued  and  sold  at  different  times,  are 
all  to  be  of  the  same  date,  and  payable  at  the 
same  time  as  set  forth  in  said  deed  of  trust, 
and  are  to  be  equally  and  without  preference 
secured  by  said  mortgage  or  deed  of  trust. 
It  is  further  provided  that  in  default  of  pay- 
ment of  either  the  principal  or  Interest,  or  un- 
til the  railroad  company  shall  make  default 
cr  breach  in  the  perfonnaDce  of  some  of  the 
conditions  imposed  by  the  deed,  it  should  have 
the  Tight  to  possess  and  operate  the  road,  and 
use  the  Income  or  revenue,  in  the  same  man- 
ner as  though  It  was  unmortgaged."  It  was 
further  provided  that  in  case  of  default  In 
the  payment  of  the  principal  or  Interest,  and 
the  default  should  continue  for  six  months, 
the  trust  company  could  enter  Into  possession 
of  the  railroad  and  Its  property,  and  operate 
It  for  the  benefit  of  the  bondholders,  appro- 
priating the  Income  to  the  payment  of  the  de- 
linquent interest,  and  to  the  principal  which 
would  then  be  due.  The  holders  of  the  ma- 
jority of  the  bonds  were  given  the  right,  under 
certain  clrciunstances,  to  compel  the  trustee 
to  proceed.  According  to  another  article  in 
the  mortgage,  tbe  right  of  action  under  it  was 
vested  exclusively  In  the  trustee,  and  under 
no  circumstances  could  any  bondholder  or 
bondholders  institute  an  action  or  other  pro- 
ceeding to  enforce  any  remedy  provided,  or 
foreclose  the  mortgage,  except  on  a  refusal  of 
the  trustee  to  act.  These  are  all  the  provi- 
sions stated  in  the  complaint,  and  probably  all 
which  would  be  needful  for  us  to  consider. 
In  November,  1804,  Roberts  brought  suit 
against  the  company,  before  a  Justice  of  the 
peace  In  Arapahoe  county,  to  recover  Judg- 
ment on  nine  Interest  coupons  cut  from  bonds, 
which  he  evidently  held,  of  $30  each,  being  the 
interest  coupons  on  bonds  Nob.  18, 19,  and  ISi, 
of  the  series  of  400,  originally  Issued  and 
heretofore  described.  Roberts  had  Judgment 
for  $206.80,  and  execution  was  Issued  against 
the  company  for  that  sum,  and  costs  to  a  con- 
stable, who  attempted  to  execute  it  by  the 
service  of  a  process  of  garnishment  on  the 
Colorado  National  Bank.  The  bank  answered 
that  It  had  funds  In  Its  possession  belonging  to 
the  railroad  company.  In  tbe  sum  of  $310. 
The  complaint  thereafter  alleged  that  the  mon- 
eys which  the  bank  answered  It  had  t>elonging 
to  the  railroad  were  moneys  which  had  come 
Into  the  hands  of  the  treasurer  of  the  railroad 
as  revenue  and  Income  in  the  ordinary  busi- 
ness of  the  operation  of  the  road,  and  had 
been  deposited  by  the  railroad  company  In 
the  bank,  to  be  paid  out  by  checks  drawn  by 
the  treasurer  In  liquidation  of  Its  current 
debts.  These  moneys  were  alleged  to  be  nec- 
essary in  the  management  of  its  ordinary  busi- 
ness as  a  carrier  in  the  state,  and  that  Rob- 
erts would  appropriate  these  funds  to  the  pay- 
ment of  his  Interest  coupons,  unless  he  was  re- 
strained by  the  order  of  the  court.  As  will  be 
observed,  after  Roberts  had  obtained  bis  Judg- 
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ment,*and  levied  Us  process  on  tbe  funds  In 
the  bank,  this  suit  was  bronght  to  prevent  Its 
enforcement.  The  action  was  In  the  names 
of  tbe  railroad  company  and  tbe  loan  and 
trust  company.  The  only  relief  sought  was 
an  Injunction  to  restrain  Itoberts  and  the  con- 
stable from  enforcing  the  judgment  After 
the  process  and  writs  were  served,  Roberts 
appeared,  and  filed  his  demurrer  to  the  com- 
plaint, and  likewise  a  motion  to  dismiss  the 
action,  because  the  attorney  who  brought  it 
was  not  thereunto  authorized  by  the  trust 
company,  which  was  made  a  party  plaintiff. 
The  motion  was  denied;  tbe  demurrer  was 
overruled;  and  final  injunction  issued;  and 
Roberts  prosecutes  this  appeal. 

Bartels  A  Blood,  for  appellants.  Teaman  & 
Gove,  for  appdlees. 

BISSELL,  J.  (after  stating  the  facts).  While 
the  authorities  are  not  entirdy  In  harmony  re- 
specting the  practice  which  must  be  adopted 
in  order  to  successfully  contend  fOr  the  dismiss- 
al of  an  action  because  of  the  want  erf  autb<M^ 
Jty  on  the  part  of  the  attorney  to  commence  It, 
we  can  affirm  the  ruling  with  very  little  diffi- 
culty. We  do  not  attempt  to  determine  wheth- 
er the  railroad  company  was  a  necessary  or  an 
Indispensable  party,  nor  that  the  motion  would 
not  lie  If  it  appeared  the  attorney  had  author- 
ity to  proceed  on  its  behalf  in  beginning  the 
suit.  It  is  quite  possible  tbe  railroad  company 
might  maintahi  this  bill  to  protect  its  revenues, 
as  well  as  incidentally  to  defend  the^  rights  of 
the  bondholders.  It  transpired  at  tbe  hearing  of 
the  motion  that  the  trust  company  adopted  the 
acts  of  the  attorney,  and  authorized  him  to 
prosecute  the  action  In  its  b^alf  and  In  its 
name,  in  the  general  discharge  of  Its  duties  as 
trustee  to  the  owners  of  the  bonds.  This  au- 
thority came  to  the  attorney  almost  immediate- 
ly after  the  suit  was  begun,  and,  on  the  prin- 
ciple of  the  ratification  of  the  acts  of  an  agent 
who  proceeded  without  an  original  delegation 
of  authority,  justified  the  court  in  refusing  to 
dismiss  the  action,  and  proceeding  with  it  to 
Judgment.  Great  West  Min.  Co.  v.  Woodmaa 
of  Alston  MIn.  Co.,  12  Colo.  46,  20  Pac.  771; 
Williams  V.  Canal  Co.,  13  Coki.  489,  22  Pac. 
806;  Dillon  v.  Rand,  15  Colo.  372,  25  Pac.  185; 
Weeks,  Attys.  8  247;  Mason  v.  Stewart,  6  La. 
Ann.  736;  Little  v.  Giles,  27  Neb.  170,  42  N. 
W.  10J4;  Clarii  v.  Fitch,  2  Wend.  401.  On 
principle,  there  should  be  no  trouble  with  this 
proposition.  While  It  is  the  privilege  of  the 
defendant  to  question  the  authority  of  the  attor- 
ney who  has  brought  the  suit,  his  acts  may  be 
adopted;  and,  on  general  principles,  an  act 
ratified  is  tbe  tull  equivalent  of  an  act  done  un- 
der antecedent  authority.  The  general  law  of 
agency  disposes  of  the  contention.  We  think 
tbe  court  was  right  in  refusing  to  dismiss  the 
suit. 

The  questions  presented  on  the  demurrer  are 
of  much  greater  difficulty,  and  of  very  laixe 
Imporiance.  In  the  numberless  foreclosure  pro- 
ceedings hroDght  against  railroad  companies. 
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with  which  the  state  and  federal  courts  hare 
been  so  largely  occupied  for  many  years,  some 
phaaea  of  the  queatton  have  come  up  and  been 
frequently  decided;  yet  the  moat  dffflctOt 
branch  of  the  inquiry  would  seem  only  to  have 
come  before  the  courtH  of  one  state  for  adjudl- 
catlon.  This  does  not,  of  necessity,  signify 
that  it  has  InfTequraitly  been  presented  to  the 
profession.  It  may  be  tbat  the  particular  rem- 
edy has  not  been  often  Invoked,  because  the 
general  professional  Judgmrat  may  have  be&a 
against  the  action.  At  all  events,  wc  are  so 
thraougbly  sattefled  with  the  basis  on  wbl(A 
the  direct  adjudications  are  rested  that  we  nn- 
beiritatlngly  reach  the  same  condnslon,  for  the 
same  general  reasons. 

The  rights  and  remedies  of  mortgagor  and  of 
mortgagee  at  the  common  law,  and  generally 
under  the  statutes  and  practice  of  the  statea, 
are  tolerably  well  settled.  Except  as  varied  by 
statute  or  practice,  the  mortgagee  may  pursue 
any  one  of  several  remedies.  He  may  take 
possession,  and  apply  the  rents  and  profits  of 
the  estate  to  the  liquidation  of  the  debt,  or  be 
may  foreclose  the  mortgage,  or  sue  on  the  bond 
or  note.  Speculation  respecting  the  existence 
of  one  or  all  of  these  remedies  In  Colorado 
would  be  profitless,  and  the  principle  only  Is 
stated  because  It  lllustratee  the  general  notion 
of  all  the  declBlons  wherein  It  is  adjudged  the 
bolder  of  the  promise  may  sue  at  law,  and  get 
Judgment  on  his  debt,  or  foreclose  his  security 
at  his  option.  This  is  realty  the  basis  of  all 
those  cases  which  hold  that  wherever  one  holds 
securities,  whether  of  this  class  or  any  other, 
he  may  sue  the  debtor,  and  obtain  Judgment, 
though  he  may  not  interfere  with  the  proper^ 
which  Is  covered  by  the  security.  This  rule  is 
enforced  in  some  of  the  cases,  and  recognized 
ki  others.  The  autliorities  on  which  the  appel- 
lant relies,  directly  adjudicating  the  right  of  the 
btdder  ot  the  debt  to  sue  at  law,  rest  on  this 
doctrine,  but  they  go  no  further  than  to  ad- 
Judge  Uie  general  right  to  belong  to  the  holder 
of  the  debt  to  sue  at  law  on  his  obligation. 
Many  of  them  imdoubtedly  hold  that,  notwith- 
standing the  mortgage  may  cover  the  rents,  in- 
come, and  prc^ts  of  the  company,  these  are  not 
bound  by  the  security;  but  the  corporation  has 
a  right  to  devote  them  to  its  general  pmrposes 
in  the  payment  of  its  current  obilgatlohs,  to  the 
same  extent  as  though  they  had  not  been  in- 
cluded within  the  terms  of  the  instrument  Tbe 
cases  also  hold  that  this  general  right  on  the 
part  of  the  mortgagor  to  enjoy  the  rents  of  his 
estate  preserves  the  income  to  the  railroad  com- 
pany, freed  from  the  obligation  of  the  security, 
unless  there  has  been  some  attempt  on  the 
part  of  the  trustee  or  the  bondholder  to  seques- 
ter the  projMTty,  and  the  Income  thereby  be- 
come applicable  to  the  payment  of  the  security. 
Though  the  income  is  included  by  the  terms  of 
the  instrument,  it  must  he  Inoperative  until 
aftCT  possession  taken.  The  rule  ta  adopted  be- 
cause of  the  necessities  of  the  sItuaUon;  other- 
wise, the  company  would  be  not  only  embar- 
rassed In  Its  operations,  but  absolutely  del>arred 
bom  the  Bucceasful  prosecution  of  Its  oiter^ 


prise.  In  nearly  all  these  securities,  as  In  this. 
Ur  right  to  use  the  Income  In  tbe  toleration  at 
the  road  la  expressly  reaarred  to  the  company, 
notwithstanding  its  Includon  In  the  Inatroment. 
Oilman  t.  Telegraph  Co.  91  U.  S.  (103;  Foa- 
dlck  T.  Schall,  99  U.  &  23S;  T7.  S.  T.  County 
of  Macon,  99  TT.  S.  682.  Many  other  autjMtf- 
tles  hold  this  same  gmoal  doctrine.  None  are 
more  exhaustive  And  satisfactory  than  tliese. 
and  the  (pinion  la  Uierefore  leK  nnlncumbovd 
by  the  dtatlm  of  the  long  line  of  caaes  which 
announce  this  proposition.  It  must  be  obserred 
tbat  tbe  right  to  maintain  the  suit  was  dther 
limited  to  those  persons  who  come  within  the 
description  ot  "general  isvdltors,"  or  the  right 
was  limited  to  tike  seizure  of  prop^fy  -whicb 
was  not  embraced  In  the  secuilty.  The  right 
to  maintain  the  suit,  and  to  prosecute  ft  to  Judg- 
ment, so  far  as  we  have  beoi  able  to  learn, 
is  always  subject  to  one  or  the  other  of  these 
limitations;  and,  where  neither  the  one  nor 
the  other  exists,  the  right  to  prosecute  tbe  suit 
to  judgment  and  to  collect  has  never  been  af- 
firmed. This  same  eminent  authority  has  like- 
wise  settled  the  right  to  maintain  such  a  suit 
as  that  brought  by  tbe  railroad  company  agaJnst 
Roberts.  It  has  been  pretty  g^erally  held  that 
where  there  is  an  attempt  by  one  of  the  ered- 
ttois,  to  the  prejudice  of  those  of  his  class,  or 
by  creditors  generally  whose  rights  are  pro- 
tected by  the  security,  to  Interfere  with  ttie 
mortgaged  property,  an  Injunction  to  protect 
the  oth»fi  will  be  maintained.  Macalester^ 
AdmT  V.  Maryland,  114  U.  S.  508,  5  Snp.  OL 
1065;  Oilman  v.  Telegraph  Co.,  supra. 

The  only  question  remaining  unsettled  respects 
the  real  basis  of  the  suit,  to  wit,  the  right  <t 
the  trustee  and  the  railroad  company  to  re- 
strain the  individual  bondholder  from  enforcing 
a  judgment  against  tbe  income,  regardless  of 
any  action  by  the  trustee  on  behalf  of  all  tbe 
bondholders,  or  of  any  snlt  brou^t  by  tbe 
bondholders  themselves  where  the  trustee  has 
Called  or  refused  to  act.  This  is  In  reality  tbe 
nub  of  the  controvCTsy.  If  the  bondholda  has 
the  right  to  bring  suit  on  the  overdne  coupons, 
and  obtain  Judgment  and  levy  on  the  Income  of 
the  railroad  company,  or  on  tbe  specific  pnq>- 
erty  covered  by  the  mortgage,  tben  tbe  bill  can- 
not be  maintained,  and  the  Judgnient  creditor 
should  be  permitted  to  proceed  with  tbe  en- 
forcement of  his  Judgment  As  we  before  ob- 
served, tbe  question  has  not  been  often  before 
the  courts.  The  only  cases  to  which  our  atten- 
tion has  been  called  are  undoubtedly  against  IL 
As  has  been  observed  in  some  of  the  cases 
already  referred  to,  railroad  mortgages  are  <rf 
recent  Invention,  peculiar  In  their  fcum,  com- 
prebensive  in  their  scope,  essential  to  tbe  Ui- 
temal  commerce  of  the  country,  and  either  re- 
quire tbe  modification  of  old  rules  gbvemtng  the 
foreclosure  of  mortgages,  and  the  rights  of  mort- 
gatiees  and  mortgagors  respective,  or  the  crea- 
tion of  new  ones,  which  shall  subserve  the  best 
Interests  of  tbe  country,  as  well  as  of  the  pa^ 
ties  most  Immediately  concerned.  These  Ideas 
or  those  similar  In  form  and  eiqiresslon  have 
led  that  eminent  tribunal  from  which  all  of  the 
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cases  thns  far  liaTe  been  dted  to  very  cleariy 
limit  and  control  the  lightB  of  the  mortgagees 
in  the  enforcement  of  their  aecurltles,  and  to 
coQtrol  the  railroad  companies  when  the  trus- 
tees have  taken  poaseeslon,  and  thereafter 
sought  to  appty  the  Income  and  profits  of  the 
company  to  the  llqufdatlm  of  Its  securities. 
The  rights  and  equities  of  general  creditors,  as 
well  as  of  mortgage  bondholders;  the  rights  of 
those  who  are  entitled  to  a  preference  in  the 
appllcabcm  of  the  rerenues  and  incomes  to  the 
llqiiMatlon  of  their  debts,  as  against  the  bond- 
holders before  and  after  possession  taken, — 
have  been  much  considered  and  discnseed. 
liltigatton  of  this  description  has  settled  many 
of  the  qne8tI<Hi8,  and  the  opinions  hare  laid 
down  principles  which  are  <4early  applicable 
to  the  present  controversy.  The  PennsylTania 
courts  have  undoubtedly  declared  the  bondhold- 
er may  not  reduce  his  claim  to  judgment,  and 
lery  hts  execution  cd  the  property  covered  by 
the  mortgage;  nor  may  he,  by  this  proceeding, 
get  from  under  the  binding  force  of  the  general 
rale  that  bondtatrfders  are  a  class,  and  the  bond- 
ed debt  a  nnlt  So  far  as  respects  its  right 
of  enforcement,  the  trustee  Is  bound  to  treat 
the  debt  as  a  whole,  and  obllfiiBted  to  enforce 
the  security  for  the  benefit  of  all  the  bondboM- 
«n,  who  are  entitled  only  to  share  pro  rata 
In  the  proceeds.  This  principle  Is  most  andonbt- 
edly  hostile  to  tbe  action  which  Roberts  ccmi- 
menced,  and,  If  recognized,  must  prevent  tbe 
enfmxiexnent  of  his  Judgment,  The  real  prin- 
ciple of  the  Poinsylvanla  cases  is  recognized  by 
the  supreme  court  ot  the  United  States  In  Fos- 
dlck  T.  Schall,  supra,  where  It  Is  held  that  ev- 
eiy  railroad  mortgagee  Impliedly  agrees  that 
tbe  current  debts  shall  be  paid  out  of  the  cur- 
rent funds  of  the  com[>any,  and  that  he  has 
no  claim  to  the  Income  tmtil  after  posaessim 
taken.  In  the  langua^  of  the  distinguished 
late  chief  Justice,  '*the  business  of  all  railroad 
companies  is  done  to  a  greater  or  less  extent 
CD  credit  This  credit  Is  longer  or  shorter,  as 
tbe  necessities  of  the  case  require;  and,  when 
companies  beccme  pecuniarily  embarrassed,  tt 
frequently  happens  that  debts  tor  labor,  sup- 
pliee,  equipment,  and  Improvements  are  permit- 
ted to  accumulate,  In  order  that  bonded  interest 
may  be  paid,  and  a  disastrous  foreclosure  post- 
poned, if  nut  alt^^ether  avoided.  In  this  way 
the  dally  and  monthly  esmlngs,  which  ordinari- 
ly should  go  to  pay  the  dally  and  monthly  ex- 
penses, are  kept  from  those  to  whom.  In  equity, 
they  belong,  and  used  to  pay  the  mortgage  debt 
The  Income  out  of  which  the  mortgagee  Is  to 
be  paid  Is  the  net  income  obtained  by  deducting 
from  the  gross  earnings  what  Is  required  for 
necessaiy  operating  and  managing  expenses, 
proper  equipment,  and  -useful  improvements. 
Every  railroad  mortgagee.  In  accepting  his  se- 
curity. Impliedly  agrees  that  the  current  debts 
made  In  the  (N-dlnaiy  course  of  business  shall 
be  paid  from  the  current  receipts  before  he 
has  any  claim  upon  the  income.  If,  for  the 
convenl^ce  of  the  moment,  something  is  taken 
fFom  wbal  may  not  imixoperly  be  called  the 
fcomnt  debt  fgnd,*  and  pat  into  that  which 


belongs  to  the  mortgage  creditors,  tt  certainly  Is 
not  Inequitable  for  the  court,  when  asked  by 
tbe  mortgagees  to  take  possession  of  tbe  future 
income,  and  hold  It  for  their  benefit,  to  require 
as  a  conditicm  of  such  an  order  that  what  Is 
due  bom  the  earnings  to  the  cnrrent  debt  shall 
be  paid  by  the  court  frtHu  tbe  future  currnit 
receipts  before  anything  derived  from  that 
source  goes  to  the  mortgagees."  According  to 
tbe  force  and  effect  of  this  decision,  the  earn- 
ings of  the  company  are  subject  to  Its  control 
as  against  tbe  bondholders,  who  have  no  right 
to  appropriate  It  to  the  iiayment  of  their  se- 
curity, so  long  as  there  are  outstanding  debts 
which  are  unliquidated,  and  which  equitably 
have  a  right  to  have  that  Income  applied  to  the 
sBtisfactlou  of  their  claims  before  the  txrnd- 
holda?  may  compel  its  appropriation  to  the  liq- 
uidation of  his  debt.  If  this  be  true,  it  Is  not 
easy  to  see  on  what  principle  tbe  l>ondholder 
may  Insist  on  his  right  to  bring  an  actton  at 
law  on  tbe  overdue  coupon,  and  seize  by  execu- 
tion that  which  he  might  not  appropriate  if  ho 
Intended  to  enforce  his  secartty  on  which  be 
has  agreed  to  rely.  The  remedy  of  the  Ixind- 
holders  for  the  enforcement  of  tbelr  d^t,  whidi 
is  represented  by  the  bonds  and  coupons.  Is 
through  tbe  trustee  only,  and  by  the  adoptI<n 
of  some  one  of  the  remedies  for  which  the  se- 
curity provides.  Bradley  v.  Railway  Co.,  3S 
Pa.  St  141;  Com.  v.  Susquehanna  &  D.  R.  R. 
Co..  122  Pa.  St.  306.  15  AO.  448;  Addison  t. 
TjCwIs,  75  Va.  701. 

This  In  no  wise  Infringes  on  the  right  of  the 
general  creditor  to  bring  bis  action  and  collect 
his  judgment  wberem*  he  Is  at^e  to  estab- 
lish a  debt  In  his  favor.  The  llmltatiM  la  fmly 
operative  and  applicable  to  the  bondholders, 
who  are  a  numerous  class,  which  has  accepted 
the  security  for  tbe  paymrat  of  the  debt  which 
provides  a  particular  remedy  to  which  they 
must  look  for  tbe  enforcement  of  these  obliga- 
tlons.  The  character  of  these  securities,  their 
Immense  number,  the  diversity  of  their  hold- 
ings, as  wen  as  the  preservation  of  the  mutual 
rights  and  obligations  of  the  railroad  company 
and  the  creditor,  require  the  application  of  tbiB 
principle.  As  was  very  forcibly  suggested  la 
S&  Fa.  St.,  the  long  periods  of  time  over  \f^lch 
these  securities  run  would  albsolutely  debar  the 
railroad  company  from  etTecttu^  the  loans  es- 
sential to  their  creation  and  existence  if  the 
holder  were  not  assured  that  no  atber  creditor 
of  his  class  could  seise  and  sell  the  sectulty 
without  his  participation  in  the  result.  To  per- 
mit suits  by  bondholders  on  coupons  to  be  be- 
gun, and  tbo  Judgments  obtained  thereon  en- 
forced against  tbe  Income,  would  inevitably  re- 
sult in  preventing  tbe  railroad  company  from 
carrying  on  Its  (^leratlons.  In  case  of  a  de- 
feult  In  the  payment  of  Interest  by  the  railroad 
company,  a  flood  of  dlsastrons  litigation  would 
be  started,  which  wonid  undoubtedly  force  It 
out  of  business,  and  tum  It  Into  the  hands  ot 
a  receiver  appointed  by  the  court  to  protect  1* 
from  the  demands  of  insistent  creditors.  These 
results  should  not  be  p«mitted  unless  they  are- 
IneritaMe.   We  do  not  beUere  It   We  tttnfc 
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the  principle  announced  In  the  Penn^lvauia 
cose  Is  Just  and  legitbnate,  and  one  whldi 
Bbonid  be  h^  tmlvereally  applicable  to  cases 
of  thlB  description. 

The  Judgniait  of  the  court  below  was  In  ac- 
cordance with  these  views,  and  It  will  accord- 
ingly be  affirmed.  Afflnned. 


rORBST  GROVE  DOOR  &  LUfiCBBBIMO 

00.  T.  Mcpherson  et  ai 

(Supreme  Court  of  Oregon.   Dec  7,  1896.) 
Mbcbanios'  Liiira— Tikb  of  FiLma  —  Evidbhcb. 

In  an  action  to  establish  a  material  man's 
Hen,  the  questioo  was  whether  the  material  was 
fiirnislied  on  October  24th,  !n  which  case  the 
lien  was  Sled  one  da7  too  late,  or  was  furnished 
on  the  following  day.  PlaintitTs  emp!o76  who 
delivered  the  lumber  testified  that  his  recollec- 
tion was  that  it  was  on  the  25th.  The  mana- 
ger of  plaintiff's  business  testified  that  the  ma- 
terial was  obtained  about  October  25th,  though 
he  was  not  present  when  it  was  delivered; 
and  agaiDj  refierring  to  the  date,  he  said,  "That 
was,  I  think,  on  the  25th."  The  pDrchaser  of 
the  material  and  his  employ^  who  hauled  it  tes- 
tified positively  that  it  was  delivered  on  Octo- 
ber 24th.  Held,  that  the  material  was  dellrered 
on  October  24tfa,  and  a  judgment  In  faT<v  of 
plaintiff  was  erroneoos. 

Appeal  from  circuit  court,  Washington 
county;  T.  A.  McBrlde,  Judge. 

Action  by  the  Forest  Grove  Door  &  Lum- 
berini^  Company  against  Donald  McPherson 
and  others  to  foreclose  a  mechanic's  lien. 
Judgment  In  favor  ot  plaintiff.  Defendants 
appeal.  Revened. 

ThoB.  H.  Tongue,  for  appellanta.  S.  B. 
Huston,  Cor  respondent 

PER  OURIAM.  This  Is  a  suit  to  fore- 
close a  mechanic's  Hen.  The  facts  are  that 
the  plaintiff,  a  corporation,  having  furnished 
to  the  defendant  Donald  McPherson-  lumber 
and  building  material  to  be  used  In  the  con- 
struction of  certain  buildings  situate  upon 
a  tract  of  land  In  Washington  county,  filed 
on  November  24, 18^,  a  claim  of  lien  there- 
on In  the  office  of  the  county  clerk  of  said 
county,  containing  a  statement  of  Its  de- 
mand, to  secure  the  payment  of  $309.04, 
and  on  the  next  day  commenced  this  suit  to 
foreclose  tiie  same.  Issue  having  been  Join- 
ed, a  trial  was  had,  at  which  the  court,  hav- 
ing found  that  there  was  due  the  plaintiff 
9341.60,  gave  a  decree  foreclosing  the  lien 
for  that  amount,  from  which  the  defendants 
appeal. 

It  Is  contended  by  counsel  for  the  defend- 
ants that  the  claim  was  not  filed  within  the 
time  prescribed  by  law,  and  that,  In  conse- 
quence thereof,  no  lien  ever  attsched  to  the 
property  sought  to  be  charged  therewith. 
The  decision  of  this  question  depends  upon 
whether  the  material  was  fumisbed  on  the 
24tb  day  of  October,  1893.  or  the  day  after. 
The  defendants  claim  that  they  received  It 
on  the  former  date,  while  the  plaintiff  In- 
sists that  It  was  not  delivered  imtll  the 
next  day.    Albert  W.  Mllto  testifies  that 


in  October  of  that  year  he  worked  for  tJie 
plaintiff,  at  Its  Buxton  mill,  and  delivered 
the  lumber  to  the  defendants;  and,  referring 
to  the  date,  says:  "My  recollection  is,  it 
was  on  the  25tli.  The  reason  for  that,  we 
were  working  at  the  dam,  and  I  was  in 
cbarge  of  the  yard  that  day.**  This  witness 
also  says  that  McPherson  made  out  a  blD 
of  the  lumber  so  obtained  on  a  piece  of 
board,  which  was  delivered  to  John  L. 
Banks,  the  manager  of  the  milL  The  latto' 
teatffies  that  the  lumber  was  obtained  about 
October  25th,  although  he  waa  not  preaent 
when  it  was  delivered;  and  again,  rtferring 
to  the  date,  he  says,  "That  was,  I  think,  on 
the  25th  day  of  October."  The  office  of  the 
plaintiff  Is  located  at  Forest  Grove,  wtane  Ua 
books  are  kept;  and  Its  journal  beli^  of- 
fered in  evidence,  shows  that  on  October 
29th  the  plaintiff  furnished  the  defendants 
merchandise  valued  at  9L70.  On  the  next 
line  below  this  entry  appears  the  foDow- 
ing:  "Oct  25.  To  Mdse.,  |2.12l"  This  re- 
lates to  the  lumber  In  question,  bnt  Oie  en- 
try, having  been  made  after  the  28th  at 
that  month,  shows  that  the  report  of  the 
sale  had  not  reached  the  office  on  that  date, 
and  hence  not  much  importance  can  be  at- 
tached to  the  date  of  the  sale  ot  the  lum- 
ber as  evidenced  by  the  entry  in  the  Jounti- 
McPherson  testifies  that  the  lumber  waa  ob- 
tained October  24tb,  and  that  he  remonbers 
the  date  because  on  the  next  day  he  paid  a 
Mil  of  910,  and  took  a  receipt  therefor,  which 
is  dated  October  26tta.  The  receipt,  how- 
ever, la  not  In  evidence.  Charles  Smith  tea- 
tlflea  that  he  hauled  the  lumber  la  qnestloB 
fnHU  the  mill  on  October  24th.  In  fixing 
the  date  of  the  delivery  of  the  lumbw,  neth- 
er of  the  witnesses  for  plaintiff  la  positive 
that  It  waa  on  the  2Sth  of  October,  while 
McPherson  and  Smith  each  say  that  it  vras 
OD  the  day  before.  We  tber^ore  find  that 
the  material  was  delivered  on  October  21, 
1893,  and  the  claim,  not  having  been  filed 
imtll  the  24th  of  the  next  month,  was  not 
filed  within  the  time  prescribed  by  law.  and, 
aa  a  consequence,  the  lien  had  expired  at 
the  time  of  filing  the  claim.  The  decree  wHI 
therefore  be  reversed,  and  the  cmnidaint 
dismissed. 


BOOTH  V.  MO0DT.» 
Supreme  Court  of  Oregon.    Dee.  7.  1886.) 

BeOKBBS— ACTIOX  FOa  COHHISSIONS— COMFLJtlltT 

—Aider  bt  Vb«diot. 
A  complaint  alleging  that  defendant  em- 
ployed plaintiff,  as  a  l>roker,  to  procure  a  par- 
chaser  for  his  farm,  agreeing  to  pay  a  commis- 
sion of  6  per  cent,  on  the  selling  price:  that 
plaintiff  procured  and  produced  a  certain  person 
as  pnrchnser  therefor,  at  the  agreed  price  wf 
90,000;  that  ali  times  nave  elapsed,  and  all  acts 
have  beeu  done,  and  all  things  happened,  to  es- 
title  plaintiff  to  his  commission,  out  defendaot 
has  paid  no  part  thereof,— is  insufficient,  even 
after  verdict;  It  not  being  alleged,  even  gen- 
erally, that  there  was  a  sale  to  the  person  pro- 
duced as  purchaser  by  plaintiff,  at  that  he  was 
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readr  and  willing  to  parchue  at  the  price  fixed 
defnidant. 

Appeal  from  circuit  court,  Marloa  oonnty; 
George  H.  Burnett,  Judge. 

Action  by  J.  C.  Booth  against  Z.  F.  Uoodjr. 
Judgment  for  plaintiff.  Defendant  appeals. 

Reversed. 

R.  B.  Moody  and  W.  H.  Holmes,  for  aj^l- 
lant  J.  A.  Garatm  and  Tllmoa  Ford,  for  re- 
spondent 

BEAN,  J.  This  IB  an  appeal  from  a  judg- 
ment rendered  in  fisTor  of  the  plaintiff  in  an 
action  brought  by  him  to  recover  commis- 
sions as  a  real-estate  broker.  The  principal 
question  presented  la  the  sufficiency  of  the 
complaint,  and  is  raised  In  this  court  for  the 
first  time.  Omitting  formal  parts,  It  Is  as  fol- 
lows: "(1)  That  at  all  the  days  and  times 
hereinafter  mentioned  the  plaintiff  was,  and 
for  a  long  time  prior  thereto  has  been,  and 
now  Is,  a  real-estate  agent  and  broker,  car- 
rying on  business  as  sucb  agent  and  broker 
in  the  city  of  Salem,  Marlon  county,  Oregon. 
(2)  That  at  the  city  of  Salem,  In  Marion  coun- 
ty, Oregon,  in  or  about  the  month  of  May, 
1892,  the  defendant  empl'^vod  the  plaintiff,  as 
such  broker  and  agent,  lo  find,  obtain,  pro- 
cure, and  produce  a  purchaser  for  the  de- 
fendant's farm,  of  sixty  acres,  near  Salem 
aforesaid,  and  the  defendant  agreed  to  -  pay 
the  plaintiff  for  his  said  services  tbe  cus- 
tomary commission  or  fee  of  five  per  cent 
upon  the  selling  price  of  said  land.  (8)  That 
Immediately  thereafter  the  plaintiff  entered 
npon  the  performance  of  his  duties  under 
said  contract  with  said  defendant,  and  con- 
tinued to  perform  his  said  duties  thereunder, 
to  find,  obtain,  procure,  and  produce  such 
purchaser,  and  so  continued  his  said  services 
until  the  month  of  January,  1893,  when  the 
plaintiff  found,  obtained,  procured,  and  pro- 
duced W.  G.  Westacott  and  W.  J.  Irwhi,  co- 
partners doing  business  under  the  Arm  name 
and  style  of  Westacott  &  Irwin,  at  Salem 
aforesaid,  as  purchasers  for  the  defendant's 
■aid  farm  at  and  for  the  agreed  price  or  sum 
of  six  thousand  dollars.  (4)  That  the  plain- 
tiff's said  commission  on  said  sum  of  six 
thousand  dollars,  at  said  rate  of  five  per 
cent,  amounts  to  the  sum  of  three  hundred 
dollars,  and  the  plaintiff's  said  services  are 
reasonably  worth  the  said  last-mentioned 
sum.  (5)  That  all  times  have  elapsed,  and  all 
acts  have  been  done,  and  all  things  happened, 
under  the  said  contract  of  agency,  to  entitle 
the  plaintiff  to  his  said  commission  of  three 
hundred  dollars,  but  said  defendant  has  not 
paid  the  same,  nor  any  part  thereof."  De- 
fendant's counsel  contend  that  tbe  complaint 
Is  defective  because  it  does  not  aver  either 
that  the  land  was  sold  to  the  parties  pro- 
duced as  purchasers  by  tbe  plaintiff,  or  that 
such  parties  were  ready,  able,  and  willing 
to  purchase  at  the  price  fixed  by  the  defend- 
ant, and  that  he  refused  to  consummate  the 
sale.  In  this  position  they  are  abundantly 
8U[q;K>rted  by  authority.    The  rule,  unques- 


tionably, Is  that,  before  a  real-estate  broker 
can  recover  bis  commissions,  be  must  allege 
and  prove  either  that  he  was  the  procuring 
cause  of  an  actual  sale,  or  that  be  produced 
a  purchaser  ready,  able,  and  willing  to  pur- 
chase npon  the  terms  named  by  the  vendor. 
Flsk  V.  Henarie,  18  Or.  150, 9  Pac.  822;  Eyto 
V.  RIppey,  20  Or.  448,  26  Pac.  808;  Penter  v. 
Stalgtat,  1  Wash.  St  865,  25  Pac.  460;  Jacobs 
T.  Shenon.  2  Idaho,  1002.  29  Pac.  44;  Fraser 
V.  Wyckoff,  6S  N.  7. 445;  Sibbald  v.  Iron  Co., 
83  N.  Y.  878;  Sayre  v.  Wilson,  86  Ala.  151, 
5  Sontli.  157;  Haydra  v.  Grillo,  26  Mo.  App. 
289.  The  complaint  before  us  does  not  com- 
ply with  this  rule.  There  is  no  allegation 
therein  that  tbe  land  was  actually  sold  by 
the  defendant  to  a  purchaser  produced  1^  tbe 
plaintiff,  or.  Indeed,  that  it  was  sold  at  alL 
Upon  tbis  matter  tbe  complaint  is  silent.  It 
simply  alleges  that  plaintiff  procured  Messrs. 
Westacott  &  Irwin  as  purcliasera  at  and 
for  tbe  agreed  price  of  ^,000,  but  does 
not  aver  that  the  land  was  sold  to  them, 
or  that  the  sum  named  was  the  price  fixed 
therefor  by  tbe  defendant,  or  that  he  ever 
agreed  to  sell  for  that  sum,  or  that  the  par- 
ties produced  by  the  plaintiff  as  purchasers 
were  ready,  able,  and  willing  to  purchase  the 
land  at  a  price  fixed  by  the  defendant  In 
the  absence  of  an  allegation  either  that  the 
land  was  actually  sold,  or  that  the  purchaser 
was  ready,  able,  and  willing  to  purchase  on 
the  terms  of  the  vendor,  the  complaint  is 
mandfesUy  Insufficient,  and  the  Judgment  will 
have  to  be  reversed,  unless  the  defect  is 
cured  by  tbe  verdict  Now,  a  verdict  will 
cure  formal  defects  in  a  pleading,  such  as 
imperfect  statement,  or  the  omission  of  for- 
mal allegatifHiB,  and  establishes  every  reason- 
able Inference  that  can  be  drawn  from  the 
facts  stated,  but  it  will  not  supply  a  total 
omission  to  state  some  fact  essential  to  the 
cause  of  action.  In  short,  a  verdict  vrill  aid 
a  defective  statement  of  a  cause  of  action, 
but  will  not  cure  the  omission  of  a  material 
allegation.  David  v.  Waters,  11  Or.  448,  S 
Pac.  748;  Welner  v.  Lee  Shing,  12  Or.  276^ 
7  Pac.  Ill;  Bingham  v.  Kern,  18  Or.  199, 
23  Pac.  182.  It  is  often  difficult  to  distin- 
guish between  a  defective  statement  In  a 
pleading,  which  a  verdict  will  cure,  and  a 
failure  to  state  a  cause  of  action,  not  so  cured. 
The  extent  and  principle  of  the  rule  of  aidor 
by  verdict  Is  that  whenever  the  complaint 
contains  terms  sufficiently  general  to  com- 
prehend a  matter  so  essential  and  necessary 
to  be  proved,  that,  had  It  not  been  given  in 
evidence,  the  Jury  could  not  have  found  the 
verdict,  the  want  of  a  statement  of  such  mat- 
ter In  express  terms  will  be  cured  by  tbe  ver- 
dict, because  evidence  of  tbe  fact  would  l:>e 
the  same,  whether  the  allegation  of  the  com- 
plaint is  complete  or  imperfect.  But  if  a 
material  allegation,  going  to  the  gist  of  the 
action,  is  wholly  omitted,  it  cannot  be  pre- 
sumed that  any  evidence  in  reference  to  it 
was  offered  or  allowed  on  the  trial,  and  henre 
the  pleading  is  not  aided  by  the  verdict 
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The  rnle  in  such  caBes,  aa  laid  down  by  Mr. 
rroffatt  in  his  work  on  Jury  Trials,  and 
M'hicb  seems  to  have  been  adopted  by  tfaia 
fourt  In  Houghton  v.  Beck,  9  Or.  325,  Is  that 
"a  defect  In  pleading,  whether  of  substance 
or  form,  which  would  have  been  fatal  on  de- 
murrer.la  cured  by  verdict, if  the  issue  Joined 
l>e  such  as  necessarily  required,  on  the  trial, 
proof  of  the  facts  defectively  stated  or  omit- 
ted, without  which  it  is  not  to  be  presumed 
that  either  the  Judge  would  direct  the  Jury 
to  give,  or  that  the  Jury  would  have  given, 
the  verdict."  Proflf.  Jury,  {  419.  Allying 
these  principles  to  the  case  at  hand,  we  are 
of  the  opinion  that  the  defect  in  the  com- 
filaint  was  not  cured  by  the  verdict,  because 
It  does  not  contain  terms  sufficiently  general 
to  include  the  matter  omitted,  and  the  Issue 
joined  was  not  such  aa  reqalred  the  proof 
thereof  on  the  trial.  In  other  words,  the  al- 
legations of  the  complaint  could  have  all 
been  proved  without  proving  the  facts  omit- 
ted, and  this  la  the  test  laid  down  by  Mr. 
•Justice  Thayer  In  David  v.  Waters,  supra. 
It  follows  that  the  Jiv^ment  miut  b»  re- 
▼ened,  tad  It  Is  m  ordered. 


MANNING  V.  GIQNOUX.    (No.  1,482.) 

(Supreme  Court  of  Nevada.   Dec.  7,  1896.) 

Niw  Tbiai/— NBWLT-DiaoovBBBD  Btidssm. 
In  an  action  for  plaintiff's  care  and  8U|k 
port  of  defeodant's  two  minor  sons  under  a 
«ODtract  therefor,  defendant  claimed  that  at 
■tt  certain  time  the  contract  was  canceled.  One 
-of  the  tons,  who  had  returned  to  his  father, 
testified  to  statements  of  plaintiff,  made  in  the 
presence  of  both  sons,  that  the  contract  was 
canceled,  as  claimed  by  defendant;  and  de- 
fendant's wife  testified  to  seehig  letters  con- 
taining statements  which  showed  the  same 
tact  On  the  production  of  such  evidence, 
plaintiff's  counsel  moved  to  continue  the  caae, 
so  that  the  evidence  of  plaintiff  and  defendant's 
other  son,  who  resided  in  New  York,  f»ald  be 
j^codnced  to  deny  such  eridence.  A  motion  by 
plaintiff  for  a  new  trial  on  the  ground  of  newly- 
^Iscovered  evidence  was  supported  by  affida- 
vits showing  that  plaintiff  and  the  son  residing 
with  her  wonld  testify  to  the  facts  dieclosed 
in  the  motion  for  continuance,  and  legal  excuse 
for  their  absence  from  the  trial  was  shown. 
Sdd,  that  a  new  trial  was  properly  granted. 

Appeal  from  district  court,  Lyon  county;  0. 
n.  Mack,  Judge. 

Action  by  Florence  M.  Manning  against  J. 
E.  Glgnoux  to  recover  a  balance  alleged  to  be 
due  plaintiff  for  the  care  and  support  of  de- 
fendant's two  minor  sons.  In  which  there  was 
a  Judgment  dismissing  the  action,  and  In 
favor  of  defendant  for  costs.  From  an  order 
granting  a  new  trial  on  the  ground  of  newly- 
diacovered  evidence  defendaiit  appeals.  Af- 
firmed. 

Bobt  H.  Clarke,  for  appelluit  langan  ft 
Knlgbt,  tor  reqxtndent. 

BONNIFIBLD.  3.  The  plaintiff  bronffbt 
-tills  actk»  to  reeorer.  the  sum  of  93.320  of  the 
^t^aidant,  balance  dne  on  contract  between 
the  parties  for  plaintiff's  care  and  si^port  of 


defendant's  two  minor  sons,  as  alleged  In  the 
complaint 

The  following  facts  are  not  disputed:  Thar 
on  or  about  the  4th  day  of  January,  1885.  the 
parties  entered  into  a  contract  with  each  other 
by  the  terms  of  which  the  plaintiff  agreed  to 
take,  care  for,  and  maintain  the  minor  son> 
of  the  defendant,  Fred  and  John,  for  tb<> 
monthly  sum  of  $80,  exclusive  of  doctor  bills; 
that  the  defendant  agreed  on  his  part  to  pay 
the  plaintiff  for  said  care,  etc.,  the  said  sum 
of  $80  per  month,  exclusive  of  doctor  bills: 
that  the  plaintiff  took  said  children  under 
said  contract  on  or  about   day  of  Jan- 
uary, 1885,  and  from  that  date  up  to  the  1st 
day  of  August,  1893,  cared  for  and  supported 
them  both;  that  Fred,  on  the  Ist  day  of  Au- 
gust, 1893,  went  to  the  defendant,  la  Nevada, 
on  a  visit,  and  did  not  return  to  the  plaintiff; 
that  John  remained  with  plaintiff,  and  bad 
her  care  and  support,  till  the  1st  day  of  Sep- 
tember, 1894,  and  not  since;  that  prior  to 
June  1,  1S87,  the  defendant  paid  the  plaintiff 
for  all  of  her  said  services  rend««d  up  to 
that  date;  that  for  the  plaintiff's  said  services 
rendered  after  June  1, the  defendant  has 
paid  her  J3.200,  and  no  more. 

Alleged  facts- denied:  The  plaintiff  alleges 
In  her  complaint.  In  substance,  and  her  con- 
tention Is,  that  all  of  her  said  sorlcee  tn  the 
care  and  aupport  of  said  children  wtn  roh 
dered  under  and  In  pursuance  of  the  terms  ot 
said  contract  of  date  January  4,  1885,  and 
not  otherwise.  The  defendant  denies  that 
she  rendered  any  services  under  said  contnet 
after  S^tember,  1890,  and  in  his  answar  be 

alleges:  "That  on  or  about  the  day  of 

September,  1890,  said  defeodaat.  bavlae  nsade 
preparations  and  arrangements  to  take,  edu- 
cate, and  care  for  and  support  the  said  minor 
children,  terminated  said  arrangemrat  and 
gave  said  plaintiff  notice  therettf,  and  thn 
demanded  the  .custody  and  to  have  the  said 
minor  children,  which  demand  plaintiff  re- 
fused, and  ever  since  has  refnsed.  And  defOKl- 
ant  avers  that  said  plaintiff  then  terminatedL 
of  her  own  will,  the  said  arrangement,  and 
Insisted  cm  keeping,  caring  for,  and  maintain- 
ing and  8iH)porting  the  said  minor  etalldxei^ 
contrary  to  defendant's  desire,  and  detained 
and  kept  them  away  frmn  deflendant,~tbe  mH 
Fred  GIgnoux  until  the  Ist  day  of  AugraL 
1803.  and  the  said  John  Olgnmiz  until  the 
present  time,— to  his  {^eat  dls^volntn^t.  in- 
jury, and  damage,  and  to  the  Injury  oC  said 
children." 

The  main  contest  In  the  trlftl  of  the  esse 
was  as  to  the  termination  of  the  cmitrset 
The  case  was  tried  by  the  court  without  a 
Jury.  The  court  found  as  follows:  "l  find 
from  the  evidence  that  In  the  year  1H8S  ptala- 
tiff  and  defendant  entered  Into  an  »pms 
contract,  whereby  def«idant  was  to  psy 
plalntlfl  the  sum  of  eighty  doUars  per  montk 
tor  the  cars  and  sopput  of  his  two  sons; 
that  under  said  express  contract  plaintiff  ga^ 
ported  and  cared  for  the  two  aons  of 
fnidant  until  S^itomber,  IHNb  «t  whlcb  tSm 
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fiaid  9xpKg»  Qoateaet  was  terminated;  that 
defendant  paid  plaJntiff  In  full  nndef  a^d  ex- 
press cwtract  ta  October  1«  1U90.  1  further 
beUeve  fiom  tbe  evidence  that  plaintiff  cared 
for  and  supported  tbe  said  sons  of  defendant 
for  aome  time  after  October  1,  ISUO.  for 
which  defendant  la  liable  w  an  Implied  conr 
tract  for  .what  the  aame  la  reaaonably  wwth. 
Aa  a  conduBloB  from  the  foregoing,  let  jndg- 
raent  be  entered  In  faTor  of  the  defendant  for 
Ua  costa  Id  defending  this  action."  Judg- 
ment waa  aatered  dlamlaslng  tbe  action,  and 
In  favOT  ot  the  defendant  fw  Ua  coata.  The 
plaintiff  moved  for  a  new  trial,  and  the  court 
granted  tbe  motion.  The  defendant  lytpeals 
from  the  order  granting  a  new  trial. 

PlalDtilTB  motion  for  a  new  trial  waa 
baaed  on  the  following  grounds:  "Flrat 
Newly-dlBcoTered  evidence,  material  for  the 
plaintiff,  which  she  could  not  with  reason- 
able diligence  bave  produced  at  tbe  trial. 
Second.  Insufflclency  of  the  evidence  to  Jna- ' 
tiff  the  decision  of  the  court  Third.  That 
tbe  dedaion  of  the  court  la  against  law. 
Fourth.  Errors  of  law  occurring  at  the  trial, 
and  excited  to  by  the  plaintiff.  Fifth.  Ac- 
cident and  anrprise,  which  ordinary  pru- 
dence could  not  bave  guarded  againaL"  The 
i9plicatl<m  for  aew  trial  fat  the  causea 
named  in  the  first  and  fifth  subdlvlslona 
above  waa  made  upon  afildavlts.  and  for  the 
other  of  said  causes  it  waa  asade  on  plain- 
tiff's statement  on  aald  motion.  No  counter 
affidavit  waa  filed.  The  court.  In  ruilBg  ts^ 
QBt  the  motion,  atated  and  ruled  aa  follows: 
"1  bave  examined  aad  conaldered  the  evi- 
dence submitted  at  the  trial  of  this  caae 
and  the  a£9davlts  off«%d  In  support  of  the 
motion  for  a  new  trial.  In  my  Judgment, 
tbe  affidavita  disclose  evidence  material  to 
tbe  issne  of  this  case  on  tbe  part  of  plain- 
tiff which  she  could  not  with  reasonable 
diligence  have  discovered  and  produced  on 
the  trtaL  It  Is  therefore  ordered  that  the 
Judgment  herein  entered  be  set  aside,  and  a 
new  trial  granted."  From  said  affidavits  It 
appears  that.  In  support  of  tbe  allegatlona 
oi  his  answer  to  tbe  effect  that  said  agree- 
ment on  which  this  action  was  brought  bad 
been  terminated  by  both  parties,  the  de- 
fendant Introduced  as  a  witness  at  the  trial 
Fred  Glgnoux,  one  of  bis  said  bods,  who 
testified.  In  substance:  That  about  four  or 
five  years  ago  tbe  plaintiff,  In  the  iH'esence 
of  and  In  connection  with  witness  and  bis 
brother,  John  Glgnoux,  at  Albany,  N.  Y.,  and 
In  tHaintlff's  residence,  stated  to  them  that 
tbe  dereudant  In  this  actkm  had  written  to 
her.  demajading  that  said  witn^  and  his 
brother  be  sent  to  him;  that  [>Ialutlff  then 
and  there  asked  tbe  witness  and  bla  brother 
if  they  desired  to  go  to  said  defendant,  and 
they  answered  that  they  did  not,  and  that 
plaintiff  thereupon  said  that  they  need  not. 
that  they  might  r«ualn  with  her  so  long  aa 
she  had  anything  with  which  to  maintain 
them,  and  that  she  would  resist  any  effM*t 
to  tain  tbem  from  Iter;  that  atae  was  th^  i 


gaaedlan  In  tiu  state  at  New  Toife,  aad 
would  flglit  In  the  couita  If  neceBaarr;  and 
that  the  plaintiff  further  stated  In  said  con- 
versation to  wltneaa  and  Us  aald  bmthw 
that  she  had  written,  to  tbe  defmdaat,  and 
told  him  that  she  would  aot  give  said  John 
QIgnoilx  and  Fred  Oignoox  up,  and  waa 
prepared  to  go  to  law.  It  Ukewiae  appears 
from  said  affidavits  that  tbe  defendant  In- 
troduced Mary  1^  Otgnoux,  defemdaat'a  wife, 
as  a  witness  at  the  trial,  who  testified, 
among  other  tUngs,  in  aubatanoe,  that  she 
saw  a  letter  in  tbe  taanda  ct  the  deftondaa^ 
written  by  Um  to  tbe  plaintiff  in  the  monCb 
of  S^)tembeff,  1880;  wherein  defendant  stat- 
ed to  plaintiff  that  he  wanted  bla  bejys  oat 
bwe;  that  he  would  not  and  coold  not  pay 
for  titem  any  longw;  to  whlc^  platatiff  re- 
plied tn  a  letter  racrivsd  in  or  about  Oc- 
tober, 180O,  and  diown  to  witness  tqr  de- 
fendant, tliat  Bbe  could  not  part  with  tiM 
dear  borfs,  that  money  was  no  object  to  tuv, 
and  while  she  had  a  dollar  she  would  not 
gtve  tiiam  up.  The  alleged  newly-dlacov- 
end  cvldrace  dladosed  by  aald  aflldavtta 
with  teepect  to  the  allied  facts  testified  to 
by  Fred  and  Mary  Ia Glgnoux,  respectively. Is 
the  proposed  evldencs  of  John  Olgnouz.  the 
brother  named  in  Fred's  said  testimony,  and 
the  proposed  avMeBoe  of  the  iriaintiff. 
said  proposed  testimony  of  John  Glgnoux,  K 
produced,  will  tend  to  show  that  at  or  about 
the  time  and  place  named  In  Fred's  said 
testimony  tbe  pUUnttff  did  steto  and  say  to 
said  Fred  and  John  that  their  father  wrote 
of  hlB  intention  to  send  for  them,  -  or  that 
be  was  about  to  send  foe  them  to  come  to 
Nevada,  but  ttiat  tbe  plaintiff  did  not  state 
or  say  to  thMn  at  any  time  that  defendant 
had  sent  for  them  or  demanded  their  ctis- 
tody  or  control:  that  tbe  plaintiff  did  not 
state  at  said  time,  or  at  any  time,  to  them, 
or  elthw  of  them,  In  tbe  presence  or  hear- 
ing of  John,  that  she  bad  refused,  or  that 
she  would  refuse,  by  lettw  or  otherwise,  to 
comply  with  the  said  or  any  demand  of  the 
defendant  for  tbe  care,  custody,  control,  or 
removal  of  said  John  and  Fred,  or  either 
of  them,  or  at  ail;  that  the  plaintiff  did  not, 
in  any  conversation  that  ever  occurred  In 
the  presence  or  hearing  of  John,  with  him- 
self and  his  said  brother,  or  at  all,  state 
or  say  that  she  was  their  guardian,  or  of 
either  of  them.  In  New  York  or  elsewhere, 
or  that  she  would  contest  or  fight  at  law,  or 
in  any  way,  any  attempt  or  effort  of  the 
defendant  or  any  one  else  to  take  tbem,  or 
either  of  them,  from  tbe  t^intlFf.  The  pro- 
posed testimony  of  tbe  plaintiff.  If  pro- 
duced, would  tend  to  prove  that  she  never 
was  the  guardian  at  any  place  of  said  John 
and  Fred  Glgnoux,  or  of  either  of  tbem; 
that  she  did  not.  at  the  time  or  place  al- 
leged by  Fred  Glgnoux  In  his  aald  testi- 
mony, or  at  any  other  time  or  place,  or  at 
all,  state  that  she  wonid  flKht,  oppose,  or 
contest  It  at  law  or  otherwise,  If  any  one 
attempted  to  take  said  boy%  ar  altbar  o( 
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them,  from  hec;  that  plaintiff  did  not  at 
any  tlm^  In  any  manner,  state  to  Fred  and 
John,  or  either  of  them,  that  she  had  re- 
fused, or  that  ahe  would  refnae,  letto:  or 
otherwise*  to  comply  with  defendant's  said 
demand,  or  any  demand  of  his,  for  the  snr^ 
render  and  delivery  or  sending  of  said  boys, 
or  either  of  them,  to  defendant,  or  to  any 
one  else;  that  the  plaintiff  nerw  recetred 
any  lett^  from  the  defendant,  described 
by  Hsry  L.  Qlgnonx  as  being  written  by  the 
defendant  to  the  plaintiff*  and  never  saw 
snch  letter  in  which  the  defendant  stated 
that  he  wonld  not  and  could  not  pay  for 
them— the  boys— any  longer,  or  any  letta 
containing  any  snch  declaration  In  form, 
substance*  or  effect;  l^t  the  plaintiff  did 
not  reply  to  yny  such  letter,  aa  testified  to 
by  said  BCary  L.  Qlgnonx,  or  to  any  ottier 
letter,  **that  she  conld  not  iwrt  with  the 
dear  boys,  or  tbat  money  was  no  object  to 
her,  or  that  while  she  had  a  dollar  she 
would  not  give  them  up";  that  the  plaintiff 
did  not  write  or  send,  or  cause  to  be  writ- 
ten or  BBot,  to  or  for  the'  dtfendant;  or  any 
one  else,  any  letter  at  any  .time,  or  at  all, 
In  worda  or  substance  to  the  effect  that  she 
could  not  or  would  not  part  with  or  give 
up  said  boys,  John  and  Fred,  or  either  of 
them,  or  that  money  was  no  object  to  her, 
or  that  while  she  had  a  dollar  she  would 
not  give  them  up. 

We  agree  with  the  trial  court  In  Its  ex- 
presaed  opinion  that  **the  affidavits  disclose 
evidence  material  to  tiie  Issue  on  the  part 
of  the  plaintiff  In  this  case,  which  ahe  could 
not  with  reasonable  diligence  have  discov- 
ered and  produced  on  the  trial."  We  are  of 
opinion  that  the  said  proposed  evidence  here- 
inabove named  Is  new,  was  newly  dlscov- 
eredt  la  not  merely  comulatlTe,  Is  not  merely 
impeaching  evidence,  and  that  it  la  such  as 
to  rendra  a  different  result  probable  on  a 
retrlaL 

The  plaintiff,  before  the  case  was  finally 
submitted,  and  at  the  first  practicable  mo- 
ment after  the  witnesses  Fred  and  Hary  L. 
CHgnouz  had  testlfled  to  the  alleged  facta 
named  by  them,  moved  the  court  for  a  con- 
tinuance of  the  further  trial  of  the  case 
for  a  period  of  ^  we^,  upon  ^davit,  and 
upon  BubstantlaUy  the  same  grounds  and 
showing  as  appear  in  her  affidavits  for  new 
trial,  which  motion  was  dented.  The  record 
discloses  great  diligence  on  the  part  of  the 
plaintiff  and  her  attorneys  In  preparing  the 
case  for  trial,  and  in  producing  all  the  evi- 
dence known  to  them,  or  which  could  bare 
been  known  to  them,  with  respect  to  the 
allefred  facts  testlfled  to  by  Fred  and  Mary 
L.  Glgnouz,  prior  to  the  giving  of  said  tee- 
timony  by  them,  unless  the  said  alleged 
facts  are  true;  the  truth  of  which  the  plain- 
tiff and  John  Oignoux  deny  by  their  a£9<- 
davlts  on  motion  for  new  trial  The  plain- 
tiff and  John  Oignoux  are  residents  of  the 
state  <^  New  York,  and  were  absent  from 
Nevada  during  all  the  time  of  the  pendency 


of  this  actlou  and  ttie  trial  thraeof  In  tba 
court  below,  and  good  and  legal  excuse  for 
such  absence  appears  In  the  record. 

We  are  of  opinion  that  the  ordw  granting 
a  new  trial  should  be  affirmed  on  the  ground 
and  for  the  reason  stated  by  the  trial  court 
in  its  opinion  granting  the  same,  which  ap- 
pears hereinabove.  We  do  not  dean  It  nec- 
essaYy  to  pass  upon  or  consider  any  of  the 
other  grounds  upon  which  plaintiff  based  ha 
motion  for  new  trial  and  do  not  do  so.  The 
errors,  if  any,  win  not  hkely  be  repeated. 
Tbe  order  gnmting  a  new  Mai  la  ^nrm^ 

BIGEIiOW,  a  J.,  and  BBiI£NAP,  3^  con- 
cur. 


HATES  T.  DAVIS  et  at    (No.  1,471.) 
(Supreme  Court  of  Nevada.   Dec.  4,  1896.) 
CooNTiBS— Lost  Csrtivicatb  of  Ihdbbtbdxbs^ 

ISSCANOB  or  DDPLICATB— ISlClfCTIO'*. 

Where  an  act  of  the  legialature  authorize 
and  requires  the  couiitr  commissioDera  to  in- 
struct the  auditor  of  the  county  to  issue  to  the 
owner  of  the  original  a  certificate  of  indebted- 
ness similar  in  amount  and  in  lieu  of  one  that 
has  been  lost,  the  issuance  of  the  certificate 
cannot  be  restrained  aa  the  creation  of  an  unjust 
Indebtedness  against  the  county,  or,  In  any  just 
sense,  an  injury  to  taxpayers. 

Appeal  from  district  court,  WMte  Pine  coun- 
ty; G.  F.  TUbot,  Judge. 

Bill  by  William  Hayea  against  W.  L  Davla 
and  the  board  of  county  commlaslouers  of 
White  Phie  county  to  restrain  the  Issuance  of 
a  duplicate  certificate  of  indebtedness.  From 
a  Judgment  In  favor  of  jdaintiff,  d^endants 
aiH}eal.  Reversed. 

Heniy  Rives,  Bobt.  M.  Oarfce,  and  J.  Pou- 
Jade,  for  appellants.  Tbos.  Wren  and  F.  X. 
Murphy,  for  respondent. 

BSLENAP,  J.  By  the  act  rdatli«  to  boards 
of  county  cnnmlBSloners,  aa  amended  at  Uie 
sessicn  of  1893,  it  la  provided  ttiat  any  resi- 
dent and  taxpayer  of  the  county  may  ffle 
written  objections  to  tbe  allowance  of  any 
claim  or  demand  pending  before  the  board  of 
county  cnnmlasloneas.  It  Is  then  made  the 
duty  of  the  board  to  lay  such  claim  or  demand 
upon  the  table  ttx  a  definite  period,  not  less 
than  10  df^s;  and  at  Uie  expiration  of  andi 
time  It  may  be  considered,  unless  proceedings 
be  insUtuted  In  a  court  of  otmipeteut  Jurisdic- 
tion to  determine  the  validity  of  snch  claim 
or  demand.  St.  1893,  p.  120:  Tbe  plaintiff, 
being  a  resident  and  taxpayer  of  the  county, 
brought  this  suit  under  the  provisions  of  the 
foregoing  law,  for  the  purpose  of  restraining 
the  board  of  county  commissioners  from  act- 
ing in  accordance  with  the  provtalona  of  an 
act  entitled  "An  act  for  the  reUef  of  W.  T* 
Davis."  St  1893,  pp.  22,  23.  The  facts  are 
contained  In  an  agreed  stat«nent  hereinafter 
mentioned,  filed  at  tbe  trial,  and  upon  which 
tbe  case  was  tried  and  decided.  In  additKn 
to  those  fiacts,  plaintiff  all^:ed  "that  the  issu- 
ance of  said  scrip  to  aald  W.  L.  Davis,  aa 
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aforesaid,  would  cause  said  plaintiff  Irrepara- 
ble damage,  and,  plalntitf  1b  informed  and  be- 
lieves, would  be  illegal  and  void,  and  lead  to 
vexatious,  expensive,  and  protracted  litiga- 
tion." The  agreed  statement  of  facts  Is  sub- 
stantially as  follows:  Tbe  plaintiff,  being  In- 
debted to  tbe  defendant  In  tbe  sum  of  $2,000, 
executed  two  promissory  notes  for  $1,000  each 
in  his  favor,  and  pledged,  among  otber  securi- 
ties for  their  payment,  a  certificate  of  Indebt- 
edness issued  by  the  county  of  White  Pine  for 
¥3,421.25.  The  certificate,  while  la  tbe  pos- 
session of  defendant,  was  lost,  mlalald.  or 
stolen.  Thereafter  suit  was  commenced  by 
defendant  Davis  as  plaintiff  against  the  plain- 
tiff in  the  present  action  as  defendant  to  re- 
cover the  amount  of  one  of  the  notes.  Tbe 
suit  was  compromised  and  dismissed  upon  the 
terms  set  fbrth  in  an  agreemrat,  a  copy  4^ 
which  is  referred  to  as  an  exhibit  in  this  case. 
By  this  agreement,  defendant  Davis  was  to 
surrender  one  of  the  promissory  notes  to  the- 
plaintiff,  and  credit  the  other  with  the  pay- 
ment of  $464,  innvided  tbat  the  lost  certifi- 
cate be  not  found  and  restored  to  appellant  or 
reissued  to  him;  but.  If  the  certificate  be  sub- 
sequently found  or  reissued,  it  was  to  be  re- 
deemed by  plaintiff  upon  payment  of  $1,- 
539.60.  Appellant  further  agr^d  to  use  due 
diligence  In  finding  the  loot  certificate,  or,  fall- 
ing to  find  it,  present  the  matter  to  tbe  con- 
sideration ot  the  legislature  of  the  state  with 
the  view  that  a  statute  be  enacted  authoriz- 
ing the  leeuance  of  a  certificate  in  lieu  there- 
of. The  certificate  was  not  found,  and  at  the 
session  of  the  leglslatore  of  1893  a  law  was  en- 
acted entitled  "An  act  for  the  reUef  of  W.  L. 
Davis,"  by  which  the  county  commlRsIoners  of 
the  county  of  White  Pine  were  autlKvlzed  and 
required  to  Instruct  the  auditor  of  the  county 
to  issue  to  defendant  a  certificate  of  indebted- 
ness similar  in  amount  and  in  lieu  of  the  ons 
tbat  had  been  lost.  St.  1893,  pp.  22,  23.  At 
the  trial  the  district  court  enjoined  the  board 
of  county  commissioners  from  proceeding  un- 
der the  statute.  Tbia  ruling  la  assigned  as 
error. 

In  State  t.  Gallagher,  85  Fac.  485,  we  took 
occasttm  to  state  that  a  resident  taxpayer 
could  Invoke  the  interposition  of  a  court  of  eq- 
uity In  a  proper  case,  quoting  ftom  the  opin- 
iaa  of  the  supreme  court  in  Crampton  v.  Za- 
brlskie,  101  U.  S.  601,  as  follows:  "Of  the 
right  of  resident  taxpayers  to  Involie  the  in- 
terposition of  a  court  of  equity  to  prevent  an 
illegal  disposition  of  the  moneys  of  the  coun- 
ty, or  tbe  Illegal  creation  of  a  debt,  which 
they.  In  common  with  other  property  owners 
of  the  county,  may  otherwise  be  compelled  to 
pay,  there  Is,  at  tills  day,  no  serious  question. 
Tbe  right  has  been  recognized  by  tbe  state 
courts  in  numerous  cases;  and  from  the  na- 
ture of  the  powers  exercised  by  municipal  cor- 
porations, the  great  danger  of  their  abuse, 
and  the  necesedty  of  prompt  action  to  prevent 
Irremediable  Injury,  it  would  seem  eminently 
proper  for  courts  of  equity  to  Interfere,  upon 
tbe  a]>pllcati<m  ol  the  ^payers  at  a  county,  to 


prevent  the  consummation  of  a  wrong,  when 
the  officers  of  those  corporations  assume,  in 
excess  of  their  powers,  to  create  burdens  upon 
property  holders."  "In  such  cases,"  says 
Beach,  "this  equity  Jurisdiction  usually  rests 
upon  fraud,  breach  of  trust,  multiplicity  of 
suits,  or  the  Inadequacy  of  the  ordinary  rem- 
edies of  law."  2  Beach,  Inj.  p.  1300.  None 
of  these  grounds  are  applicable  here.  No 
fraud  Is  alleged,  nor  illegal  debt  contemplated. 
There  Is  no  question  that,  both  legally  and 
equitably,  the  county  owes  some  <»ie  this  mon- 
ey; neither  Is  there  any  questicoi,  under  the 
agreed  facts,  that  It  is  owing  to  the  plaintiff, 
Davis,  or,  at  least,  that  he  Is  the  preset  legal 
owner  of  the  claim.  Issuing  this  duplicate 
certificate,  whether  legal  or  Illegal,  creates  no 
additional  burden  upon  the  taxpayers  further 
than  what  Justly  exists  now.  If  the  law  un- 
der which  the  board  proposes  to  act  is  uncon- 
stitutional, and  that  body  has  no  authority  to 
Issue  a  duplicate  certificate  wh«e  the  orighial 
has  been  lost,  then  their  action  will  be  a  nuUI- 
ty,  and  there  is  no  occasion  tor  a  court  to  In- 
terfere with  an  Injunction.  McCoy  v.  Brlant, 
53  Cal.  247.  But  If,  on  the  other  hand,  the 
certificate  will  have  some  validity,  and  will, 
in  Davis'  hands,  constitute  evidence  of  the 
county's  Indebtedness  to  him,  which  certainly 
exists,  then  it  Is  simply  doing  what  any  hon- 
est debtor  should  do;  and  such  action  Is  not 
the  creation  of  an  unjust  Indebtedness  against 
the  county,  to  prevent  which  a  court  of  equity 
should  exercise  Its  equitable  powers.  The 
plalntifTs  demand  is  an.  unconscionable  one, 
which  such  a  court  should  not  asdst  him  in 
effectuating.  Scranton  Electric  Ught  &  Heat 
Co.'s  Appeal,  122  Pa.  SL  175,  15  Atl.  446. 
Nether  will  such  action  constitute,  In  any 
Just  sense,  any  Injury  to  the  plaintiff  or  any 
otber  taxpayer.  Of  course,  if  Davis  cannot 
collect  the  money  which  seems  due  him  with- 
out a  certificate  or  warrant,  then  preventing 
the  Issuance  of  a  duplicate  certificate  will,  un- 
der the  circumstances,  relieve  the  county,  and 
consequently  the  taxpayers,  from  the  burden 
of  having  to  pay  It,  even  thou^  honestly 
owing  by  the  county;  but  this  again  Is  a  re- 
sult that  the  plaintiff  can  hardly  expect  a 
court  of  equity  to  assist  him  In  consummating. 
Judgment  reversed,  and  cause  remanded. 

BIGSLOW,  a  J.,  and  BONNIFIBU),  3., 
ocnciir. 


BTBRBTT  et  al.  v.  LOS  ANGBLHS 
CONSOL.  ELECTRIC  RT.  CO. 
(L.  A.  62.) 

<3upieme  Court  of  California.    Nov.  27.  iB09^ 
In  bank.  Appeal  from  superior  court.  l4M 

Angeles  couuty;  J.  W.  McKlnley,  Judge. 
For  (pinion  In  department,  see  48  Pac.  207. 

Affirmed. 

John  D.  Pope,  for  appellant  W  J.  Huo- 
aaker,  for  respondent. 
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PBR  CURIAM.  Upon  further  coBaidera- 
Uon  of  this  c&use  in  bank,  we  adhere  to  the 
Tiewe  expressed  In  the  opinion  filed  in  de- 
partment 1  (43  Pac.  207).  and  Ua  the  reaaona 
therein  glvot  tbe  jndgoient  and  ocder  an  ra- 
versed. 

TEMPLE,  J.  I  dissent  Thta  action  was  for 
damages  for  the  death  of  Cliarlea  B.  Bverett. 
wblcb  was  caused  by  a  car  of  defendant. 
Tlie  main  question  presented  on  this  appeal 
ia  whether  this  court  can  say,  as  matter  of 
law,  that  the  deceased  was  guilty  of  negli- 
gence which  contributed  proximately'  to  hla 
injury,  in  the  face  of  tbe  verdict  of  the  Jury, 
which  is  In  favor  of  tbe  plaintiffs,  who  are 
heirs  at  law  of  the  deceased.  This  is  not  a 
question  as  to  what  the  erideQce,  taken  as  & 
whole,  may  he  considered  fairly  to  establisli, 
or  whether  the  facts  which  we  think  plain- 
ly established  by  the  evidence  show  such 
negligence  on  tbe  part  of  - the  deceased,  bat 
whether  the  conclusion  of  the  Jury  could  be 
rationally  drawn  from  the  eridenca.  And 
this  must  be  determined,  also,  in  view  of 
the  exclusive  province  of  the  Jury  to  pass 
upon  the  credlbUity  of  the  witnesses.  The 
facts  Baay  be  stated  thus:  Deceased  was  an 
experienced  blcyde  rider.,  about  40  years 
old.  ]n  tbe  possesalon  of  all  his  faculties, 
and  familiar  with  the  operation  of  the  street 
railway.  At  least,  he  lived  in  the  vicinity, 
and  had  often  b^n  on  this  street  Defend- 
ant had  two  tracka  on  McClintock  avenue, 
there  being  7%  feet  between  them.  It  was 
In  the  Bubarbs  of  Los  Angeles,  and  tbe  street 
was  unfinished.  Outside  of  the  two  tracks 
the  ground  was  higher,  and  too  rough  for 
travel  on  foot  or  on  bicycles.  The  rails  were 
raised  some  two  inches  above  the  roadbed. 
Just  before  the  accident  deceased  was  seen 
on  the  north-bound  track,  going  south.  He 
was  going  at  tbe  rate  of  8  miles  per  hour. 
On  the  south-bound  track  a  car  was  follow- 
ing at  the  rate  of  10  miles  per  hour.  At  that 
ttane  a  car  was  approaching  on  the  north- 
bound track,  and.  although  It  was  not  so 
near  as  the  car  which  was  approaching  from 
behind,  deceased  turned,  evidently  to  avoid 
It  to  tbe  south-bound  track,  and  in  front  of 
the  nearer  car  on  that  track.  At  about  a 
block  and  a  half  away,  the  motorman  of  the 
soatb-bouod  car  rang  his  bell  "good  and 
bard."  to  warn  deceased  of  his  danger.  Up- 
on this  subject  the  motorman  testified  as  fol- 
lows: "I  was  the  motoneer  In  charge  of  car 
No.  109  at  the  time  Mr.  Everett  was  killed. 
When  I  first  observed  him,  I  was  about  two 
blocks  away  from  him,  I  should  think.  I 
Just  turned  around  the  curve  off  from  Olin 
onto  McClintock  avenue.  Ue  was  on  a  wheel, 
on  tbe  north-bound  track.  I  was  on  the 
south-bound  track.  He  traveled  on  the  north- 
bound track,  I  should  think,  a  block  and  a 
half  or  two  blocks;,  something  like  that 
Then  he  crossed  over  onto  our  track,  the 
Bonth-boHnd  track.  When  be  crossed  over, 
be  waa  about  a  block  and  a  half  or  two 


blocks  ahead  of  mau  We  were  golnff  consid- 
erably faster  than  be  wasL  I  did  not  no- 
tice him  look.  back.  I  saw  him  all  the  time 
after  I  left  the  curve:  I  had  been  ringing 
the  bell,  off  and  on,  ever  since  I  left  the 
curve  at  Olln  street  I  rang  the  bell  for  the 
purpose  of  giving  notice  to  the  man  on  the 
bicycle.  I  should  think  I  was  then  a  Uodc 
away  from  him,  when  1  waa  ringing  it  good 
and  hard.  I  had  been  ringing  tt  for  about 
two  blocks  constantly.  When  I  rang  the 
bell  purposely  to  give  him  notice,  I  might 
not  have  been  as  far  as  a  block  away  from 
him.  He  did  not  do  anything  when  I  rang. 
In  regard  to  looking  back,  bot  kept  right  on. 
I  called  out  to  him  when  I  was  within  about 
fifty  feet  of  him,  1  should  think.  1  do  not 
remember  what  I  said.  When  I  was  within 
about  thirty  or  fifty  feet  of  him,  I  threw  oB. 
my  currents  and  applied  my  brakes,  and  re- 
versed my  car,  and  did  all  that  I  could  to 
stop  the  car  from  that  tima  I  attempted  to 
stop  tbe  car  because  I  didn't  think  he  heard 
me.  I  supposed  all  the  time  be  did,  until 
that  time.  Imn)edlately  before  I  pat  cm  the 
brakes,  I  rang  the  bell  as  hard  as  I  could. 
Other  persons  called  out  to  him  besides  my- 
self; everybody  in  the  front  end  of  the  car. 
There  was  a  big  crowd  there,  and  a  heavy 
load  OB  the  train.  They  called  ont  aa  loud 
as  they  could  hollo.  He  paid  no  attention  to 
them.  If  he  was  a  man  of  good  hearing,  he 
must  have  heard  the  noise.  There  waa 
enough  noise  made  in  the  front  of  that  car 
to  raise  the  dead,  I  should  think.  He  made 
no  attempt  to  get  off  the  track  at  all.  that  I 
saw.  I  did  not  attempt  to  Btop  my  car  soon- 
er because  I  expected  every  minute  to  see 
bim  get  out  of  the  road.  It  Is  the  general 
CBStom  of  people  riding  bicycles  to  get  out 
of  the  road.  They  generally  manage  to  get 
out  of  the  road.  There  Is  no  difficulty  In  a 
man  getting  out  of  the  road,  ff  nothing  Is  to 
tbe  way."  On  cross-examination  this  wit- 
ness said:  "When  I  first  began  to  ring  my 
bell  to  warn  him,  1  must  have  been  a  couple 
of  blocks  away,  and  1  kept  on  ringing  It  He 
paid  no  attention  to  the  ringing  of  tbe 
and  did  not  seem  to  know  that  I  was  com- 
ing behind  him.  I  did  not  slacken  speed  at 
that  time."  The  south  bound  train  was  not 
so  near  as  the  nortb-bonnd  train,  but  Its  pas- 
sengers called  to  deceased,  and  made  signs 
to  htm,  trying  to  warn  bim  of  his  dangw. 
The  north-bound  train  had  not  passed  when 
tbe  accident  occurred,  but  stopped  on  the  hap- 
pening of  the  accident  something  like  100 
feet  away.  The  motorman  testified  that  he 
reversed  the  current  30  or  50  feet  before  the 
car  struck  the  deceased,  but  several  other 
witnesses  testified  that  speed  was  not  slack- 
ened at  all  till  it  Btru<^  the  deceased,  and 
some  that  tbe  current  was  reversed  some  5 
feet  away.  There  was  testimony  to  the  ef- 
fect that  the  car  moved  from  60  to  60  feet 
before  it  was '  stopped,  after  the  accident 
Upon  this  question  of  distance  there  was 
a  conflict    Upon  the  dar  of  tlie  accident^ 
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more  cars  than  nsoal  were  ran  on  this  road, 
because  <tf  races.  Tbere  was  a  strong  wind 
from  the  south,  which  wonld  tend  to  prevent 
the  deceased  from  hearing. 

Now.  Everett  was  guilty  of  gross  neg- 
ligence In  going  upon  the  sonth-bonnd  track 
without  looking  to  see  If  a  car  was  dan- 
gerously near.  But  he  was  not  a  trespasser 
there,  and.  In  my  opinion,  he  had  Just  the 
same  right  to  believe  that.  If  a  car  did  ap- 
proach  from  behind,  It  would  not  run  over 
falm,  but  would  stop  ot  slacken  Its  speed,  and 
■ee  that  he  did  have  fair  warning  and  an  op- 
POTtunity  to  get  ont  of  the  way,  that  the  mo- 
tormau  would  hare  had  to  suppose  be  would 
leave  the  track  and  avoid  the  danger,  if  It 
hsid  been  <^lr)U8  that  Everett  knew  the 
true  state  of  affairs.  The  real  question  is, 
however,  admitting  the  negligence  of  Everett, 
within  the  rule  applicable  to  such  cases,  was 
it  the  prcKclnuite  cause  of  the  Injury?  or,  rath- 
er, whether  the  Jury  could  not  reasonably 
draw  any  otlier  conclusion  from  the  evidence 
than  thai  his  negligence  contributed  ivoxr 
Imately  to  the  Injury.  The  rule  upon  this 
subject  Is  thus  stated  by  Mr.  Justice  Bander^ 
son  In  Needham  v.  Railroad,  87  CaL  40U,  as 
follows:  "Therefore,  if  there  be  negligence 
on  the  part  of  the  plaintiff,  yet  If,  at  the  time 
when  the  Injury  was  committed,  It  might 
have  been  avoided  by  the  defendant  In  the 
exercise  of  reasonable  care  and  jffudence,  an 
acUon  wlU  lie  for  the  injury."  The  rule  Is 
stated  with  equal  clearness  by  Mr.  Justice 
Oaroutte  in  Bsrey  v.  Southern  Pae.  Co.,  103 
CaL  SU.  37  Pac  6(0.  He  said:  "By  her  own 
negligence,  she  placed  herself  in  a  position  of 
danger;  but  defendant  was  aware  of  her 
danger,  and  did  not  oerclse  ordinary  care  to 
protect  her  from  the  danger  that  surrounded 
her.  Under  these  conditions,  the  law  gives 
the  Injured  person  a  right  of  action,  and  this 
right  of  action  la  based  upon  the  principle, 
that  a  f&llure  to  exercise  ordinary  care 
a  defendant,  under  such  circumstances, 
amounts  to  a  degree  of  reckless  conduct  that 
may  well  be  termed  willful  and  wanton;  and, 
when  an  act  Is  done  willfully  and  wantonly, 
contributory  negligence  upon  the  part  of  the 
persMi  injured  Is  not  an  element  which  will 
defeat  a  recovery.  Some  text  writers  and 
courts  declare  the  same  principle  In  another 
form,  by  holding  that  under  these  circumstan- 
ces the  contributory  DeglLgence  of  the  party 
injured  is  not  the  proximate  cause  of  the  In- 
jury, but  that  the  negligence  of  the  defendant, 
being  the  later  negligence,  is  the  whole  prox- 
imate cause.  As  has  been  said  by  one  of  our 
reviews,  The  party  who  last  has  a  clear  op- 
portunity of  avoiding  the  accident,  notwith- 
s.tandlng  the  negligence  of  his  opponent.  Is 
considered  solely  responsible.' "  Upon  this 
question  plaintiff  contends  that  the  most  rea- 
sonable conclusion  from  the  evldoice  Is  that 
the  motorman  knew  a  sufficient  time  before 
the  car  struck  the  deceased  that  he  was  un- 
heeding, and  did  not  know  of  his  danger,  and 
that  Bverett  would  Inevitably  be  Injured  un- 


less he  slackened  his  speed.  To  sustain  the 
verdict,  It  Is  only  necessary  to  Und  that  the 
motorman  should  have  beUeved,  from  what 
he  saw,  that  injury  was  likely  to  happen  un- 
less the  speed  wu  slackened.  The  defaidant 
must  maintain  the  position  that  th^re  was  no 
n^ligence  on  the  part  of  the  motorman,  be- 
cause he  believed,  and,  notwithstanding  what 
be  knew,  had  a  right  to^  presume,  that  the  de- 
ceased either  taew  of  his  danger,  or  would 
dlBcovtt'  It  hi  time  to  leave  the  track  before 
Injory  resulted. 

I  have  caiefully  examined  the  evidence,  and 
I  believe  the  conclusion  reached  by  the  Jury 
Is  folly  warranted  Xny  a  preponderance  of  the 
evidence.  And,  if  we  apply  the  rule  which 
has  hereti^ore  always  obtained  In  such  case^ 
I  am  unable  to  understand  how  ai^  cme  can 
rendi  the  opposite  view.  It  Is,  of  coarse^  true 
that  there  Is  evidence  which  will  warrant  a 
statement  more  fovoriUMe  to  the  defendant 
than  that  which  I  have  stated;  bnt,  even  up- 
on the  view  most  favorable  to  the  defendant 
which  can  be  drawn  from  the  evidence.  In  my 
opinion  It  Is  plain  Uiat  the  motorman  mast 
have  actually  known  that  deceased  was  nn- 
heeding  long  enough  before  the  Injury  to  havs 
slackened  his  car  suEBclenUy  to  have  prevent- 
ed the  Injury.  To  do  this.  It  wonld  only  hav» 
been  necessary  to  have  reduced  the  speed  to 
8  mites  per  hoar  from  10  miles  per  hour,  if^ 
as  defendant  cUlUob,  the  motorman  had  at- 
tempted to  stop  when  within  20  feet  of  de- 
ceased, he  had  then  SO  feet  within  which  to 
stop  before  the  Injury  could  occur,  tor  whils 
the  car  moved  10  feet  Bverett  moved  6.  This 
supposing  thaX  both  continued  at  the  same 
q)eed,  but  as  soon  as  the  car  OHDmenced  to 
slow  up  the  difference  of  speed  would  dim- 
inish; and,  if  the  car  had  slowed  a  little^ 
Bverett  would  have  escaped.  The  motop- 
man  teetlflcd  that  he  commenced  ringing  good 
and  hard  a  block  away,  and  had  rung,  off 
and  on,  from  the  time  be  was  two  blocks 
away.  If  we  assume  this  distance  to  be 
400  feet  he  must  have  thus  pursued  Bverett 
for  1.000  feet;  and  during  all  that  time,  ac- 
cording to  his  own  testimony,  Kverett  did 
not  look  back,  and  did  not  seem  to  know  that 
he  was  approaching  from  behind.  Several 
witnesses  testlUed  that,  when  about  40  feet 
aw^',  a  passenger  called  to  the  motorman 
that  if  he  did  not  stop,  he  would  kill  the  man. 
After  that  time,  according  to  the  testimony, 
the  car  ran  100  feet  before  It  struck  the  de- 
ceased. In  fact  1  cannot  doubt  that,  bad  the 
motorman  made  an  honest  effort  to  stop  the 
car  when  6  feet  away,  Kverett  would  not 
have  been  Injured.  Even  from  that  point  the 
car  ran  feet  before  It  struck  Everett 
and.  of  course,  as  soon  as  the  speed  dlmiulsli- 
ed  the  discrepancy  erf  speed  wonld  be  less.  If 
these  cars  cannot  be  so  handled.  It  Is  crim- 
inal to  allow  their  nse  on  the  streets.  1 
think  It  matter  of  common  knowledge  that 
they  can  be.  Now.  could  tbls  court  say  that 
the  jury  could  not  reasonably  conclude  from 
thia  evidence  that,  at  aome  point  ot  time  when 
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the  Injury  could  have  been  avoided,  tbe  mo- 
torman  knew,  ot  should  have  known,  that 
Everett  was  unheedlnc.  and  tbat  Injuiy  was 
Ukely  to  result  unless  he  (decked  his  speed? 
Can  we  say,  as  matter  of  law,  that  such  was 
not  the  tOft? 

It  has  'been  soggested  that  the  rule  in- 
voked does  not  apply  when  fiie  person  Injured 
Is  ne^lgent  at  tbe  very  Unte  of  the  Injury,  as 
It  Is  claimed  Everett  was  here.  I  deny  that 
there  Is  any  such  qoallflcaUon  of  the  rule,  be- 
yond this:  that  such  nei^lgence  on  the  part  of 
plaintiff  may  contrlbxite  proximately  to  the 
Injury.  In  such  case  the  defendant  would 
not  be  the  last  who  had  a  c^ar  opportmilty  to 
avoid  the  Injury.  If  Everett  did  not  know  of 
bis  pern,  he  had  no  snch  opportunity.  If  one 
lies  upon  a  railway  track  to  deep,  and  Is  in- 
jured, his  n^gence  continues  to  the  injury. 
But  the  rule  has  beoi  hdd  to  apply  to  such  a 
case.  Winiams  v.  RaOroad  Co.,  72  CaL  120, 
13  Pac.  219.  On  no  question  are  the  authori- 
ties more  numerous,  and  I  think  It  will  be 
fonnd  that.  In  a  vast  majority  of  them,  sndi 
was  the  case  as  fully  as  In  the  case  at  bar. 
One  who  does  not  know  at  his  danger  does 
not  have  the  last  opportunity  to  avoid  ttie 
Injury.  If  these  views  be  correct,  they  fur- 
nish a  complete  answv  to  Qie  contention  of 
appellant  that  the  motonnan  was  gaUty  of  no 
negligence,  and  that  the  accident  was  due 
irtiolly  ta  the  n^Ugence  at  the  deceased;  tor, 
conceding  gross  ne^lgence  on  the  imrt  <tf 
Everett,  In  going  upon  the  track  and  con- 
tinuing there  without  looking  back,  still.  If, 
as  we  must  concede  to  the  verdict,  the  motor- 
man  knew,  as  we  must  also  omcede,  that  he 
was  Ignorant  of  his  dangw,  and  after  such 
knowledge  the  motonnan  could,  by  tbe  use 
of  ordinary  ^Ugenc^  have  prevented  the  In- 
jury, defendant  Is  liable.  I  am  convinced 
that  all  these  propoeMosa  sze  establlahed  In 
favor  of  the  verdict,  by  a  clear  prepondo- 
ance  of  the  evidence. 

It  is  really  not  necessary  to  discuss  the  rule 
by  which  the  conduct  of  Everett  should  be 
tried,  but  I  cannot  permit  the  apparent  dahn 
that  the  aen^e  rule  whldi  has  become  crystal- 
teed  into  a  rule  of  law  In  regard  to  crossings 
of  steam-nUlway  tracks  applies  here,  to  pass 
unchallenged.  Negligence  Is  always  relative 
to  circumstance?,  and  the  circumstances  of 
the  two  cases  vary  greatly.  It  Is  true,  a  gen- 
eral statonent  as  to  the  duty  of  those  using 
the  public  highways  may  be  made  which  will 
Include  all  cases.  All  such  persons  are  botmd 
to  use  ordinary  caXe  to  avoid  Injuring  others, 
and  to  escape  injury  to  themselves,  and  may 
expect  tbe  like  care  from  others.  What  con- 
duct this  mie  would  dictate  in  any  given  case 
will  d^>end  upon  the  special  facts  of  that  case. 
One  has  no  right  to  obstmct  unnecessarily  a 
street  car,  but  he  has  no  better  right  to  ob- 
struct any  other  vehicle.  As  to  all,  he  is 
bound  to  use  the  same  diligence  not  to  delay. 
On  the  ottter  hand,  all  are  bound  to  use  ordi- 
nary care  not  to  obstruct  or  injure  him,  and 
be  may  use  the  street,  relying  upon  such  dili- 


gence on  the  part  of  others,  indudlng  those  in 
charge  of  street  cars.  If  one  were  to  step 
blindly  Into  the  street,  dosely  in  front  of  a 
push  cart,  and  receive  Injmy,  bis  negUgence 
would  derive  him  c£  a  right  ot  action.  St 
was  his  duty  to  hxA  and  avoid  danger.  The 
Game  duty,  and  no  other,  rests  upon  him  as  to 
a  street  car;  but  as  the  danger  Is  greater, 
and  the  omdItlMis  dUTeren^  a  different  degree 
of  diligence  may  be  required.  The  rule  In  re- 
gard to  a  steam  raOroad,  requiring  that  a  per- 
son approaching  a  crossing  must  stop,  look* 
and  Ustoi,  implies  that.  If  a  train  te  Imnd- 
nent,  he  must  stop  until  It  passes.  In  such 
case  It  Is  not  expected  that  tbe  train  will  stop 
for  him,  and  It  would  be  unreasonatte  to  re- 
quire It  Not  so  as  to  street  cars.  As  a  hy- 
pothetical case,  I  may  state  that  on  Bfazfeet 
street,  In  San  Francisco,  during  a  portion  ot 
every  day,  four  cars  pet  minute  pass  on  tiie 
cable  road  any  given  point  Tbae  are  two 
other  tracks  upon  the  street  also  operated. 
The  track  is  thronged  with  tracks,  drays,  ex- 
press  wagons,  and  other  vehicles.  They  have 
frequent  occudon  to  pass  timn  one  side  of  the 
street  to  die  other.  It  Is  safb  to  say  that  ai 
such  time  such  crossing  genetaily  stops  a  car 
upon  each  track  of  the  cable  road.  Yet  they 
have  a  right  to  cross,  and  to  drive  on  the 
track,  althoiq^h  a  car  Is  near  at  hand,  and 
will  be  required  to  stop.  In  other  words,  the 
car  must  beat  Its  way  along,  like  any  other 
vehicle  In  a  crowded  street  Nelthor  atbonld 
move  BO  dosely  in  front  of  another  that  a  co^ 
llston  is  likely  to  occur.  AH  must  use  ordi- 
nary care  not  to  obstruct  c^era,  and  aD  may 
rely  upon  the  use  <tf  that  care  on  the  part  of 
ottiers  not  to  injure  Qiem.  These  considera- 
tions do  not  similarly  affect  a  train  on  a 
steam  railroad,  even  at  the  crosstn^i;  for 
the  train  Is  not  eqwcted  to  wait  for  ottiers  to 
jmss,  and  Its  velocity  and  momentum  would 
■ordinarily  prevent  it  In  condusliHi,  I  wish 
to  say  that,  in  my  (pinion,  If  a  man  of  ordi- 
nary prudence  In  the  place  of  tbe  motorman 
would  have  seen  that  perhaps  Everett  was 
not  aware  of  his  dangw,  and  that  injury  might 
occur  unless  be  stopped  his  car,  then  it  was 
his  duty  to  atop  and  make  sure.  I  do  not 
think  the  Jury  was  misled  to  the  Injury  of 
defendant  by  any  instruction  given,  and.  In 
my  opinion,  the  Jury  was  fully  instructed  qp- 
on  all  points  on  which  Instmctlims  were  re- 
quired by  defendants.  Judgment  and  ocdv 
should  be  affirmed. 

We  concur:  BEATTT,  a  7.;  HENSHAW.  J. 


LEVY  V.  SCOTT,  Sheriff.    (Sac.  Oe.) 
(Supreme  Court  of  California.    Nov.  21,  1886.) 
Fraudulent  Con  vBTAtroB — Changs  op  Poiasasiox 
— Tbdstbb  roB  Crbditors— CoHvsa- 

SIO:t — EVtDBItOB. 

1.  A  person  engaged  in  other  bosinesB  In  one 
city  l)oaght  a  stoclc  of  shoes  hi  another,  on  the 
recommendation  of  a  friend  on  whose  counsel 
he  relied.    He  did  not  quit  his  own  business  to 
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give  his  itenonal  attention  to  tlie  shoe  trade, 

but  this  wae  left  to  his  clerks.  About  two 
weeks  later  he  met  the  former  owner  of  the 
store,  and,  learniof?,  hj_  comparison,  that  the 
business  was  not  up  to  its  old  volume,  engaged 
btm  to  manage  the  ousinesa  for  him.  Held,  that 
there  was  an  nnequWocal  and  substantial 
change  of  possession,  following  the  sale. 

2.  A  creditor  of  B.  induced  him  to  satisfy  the 
indebtedness  by  a  bill  of  sale  of  bis  stock,  and 
other  creditors  immediately  attached  it  To 
avoid  litigHtion,  an  arrangement  was  perfected 
whereby  the  purchasing  ci-editor  reconveyed  to 
B.,  and,  in  consideration  of  a  release  from  his 
creditors,  be  in  turn  made  a  bill  of  sale  to 
M.  Bela.  that  the  traosactiou  was  an  absolute 
sale  to  M.,  though  he  bore  the  relation  of  trus- 
tee to  the  creditors,  and  that  a  purdiaser  txom 
M.  acqaired  a  good  title. 

3.  In  an  action  for  the  conversion  of  proper- 
ty, plaintiff  may  show  what  it  would  cost  to 
piu^hase  In  the  open  market,  and  replace,  the 
property. 

4.  Wnere  a  sale  of  personal  property  is  at- 
tacked for  fraud,  the  purchased  should  be  al- 
lowed to  show  all  the  circomstancee  connected 
with  the  purchase  and  with  the  payment  of  the 
consideration. 

Department  2.  Appeal  from  superior  court, 
Fresno  county;  J.  R.  Webb,  Judge. 

Act]<Hi  by  E.  J.  Levy  against  J.  Scott,  sheriff, 
for  the  conversion  of  proporty.  From  a  judg- 
ment in  favor  of  defendant,  and  from  an  ovder 
denying  plaintiff  a  new  trial,  plaintiff  aiveala. 
Reversed. 

H.  H.  Hotaling,  Samuel  Rosenheim,  Henry 
Aeh,  and  Frank  H.  Short,  for  appellant  B. 
D.  Bdvrards  and  3.  P.  Meox,  for  reepondent 

HBNSHAW,  3.  Appeals  from  the  judg- 
ment and  fcom  the  order  denying  plaintiff  a 
new  trial.  The  action  was  for  the  recoreiy 
of  certain  property,  or  fbr  the  valoe  tttereof, 
leTled  upon  and  sold  by  the  defendant,  the 
sberiff  of  Freano  county,  under  a  Jud^noit 
obtained  hy  the  Sussex  Shoe  Company,  a  cor- 
poration, against  Henry  Bnick.  The  Judg- 
ment In  favor  of  defendant,  Scott,  was  ren- 
dered under  and  In  accordance  with  tiie  ver- 
dict of  the  jury. 

Plaintiff  claimed  as  owner.  Defendant's 
contention  was  that  the  property  belonged  to 
H&xry  Brack,  that  plahitierB  claim  of  owner- 
ship was  simulated  and  invalid,  and  that,  In 
any  event,  his  claim  of  title  was  void  agahist 
tlie  Sussex  Shoe  Company,  an  attaching  cred- 
itor of  Henry  Bruck,  for  that  any  sale  of  the 
property  by  which  plaintiff  obtained  title 
thereto  was  not  followed  by  an  Immediate  and 
ctmtlnued  duinge  of  possession  thereof,  but 
that  Brack,  the  orl^nal  owner,  continued  in 
possession  and  control  of  the  same.  Appel- 
lant claims  that  the  verdict  of  the  Jury  Is 
against  the  law  and  the  evidence,  and  that 
the  evidence,  uncontradicted,  shows  that  he 
was  the  bona  fide  owner  ot  the  property.  Aft- 
er a  painstaking  and  careful  review  of  the 
evidence,  we  have  be^  unable  to  discern  any- 
thing upon  which  the  verdict  of  the  Jury  may 
be  legally  supported.  It  Is  quite  true  that 
evidences  of  fraud  are  not  left  lying  patent  in 
the  sunlight,  tliat  fraud  itself  is  always  con- 
cealed, and  that  the  trath  Is  to  be  discovered 


more  often  from  circomstances,  from  the  in- 
terests of  the  puiles,  and  from  the  Irregulari- 
ties of  the  transaction,  coupled  with  Injury 
worked  to  an  Innocent  party,  rather  than  from 
direct  and  prlmaty  evidence  of  the  fraudu- 
lent contrivance  Itself.  Nevertheless,  the  evi- 
dence of  these  matters,  facts,  and  circum- 
stances, taken  tt^ether,  must  amount  to  proof 
of  fi-aud,  and  not  to  a  mere  suspicion  Uiereof  ; 
for  the  presumption  of  the  law,  except  where 
confidential  relations  are  tnvcAved.  Is  always 
in  taxor  of  the  fiiir  dealing  of  the  parties.  So, 
In  this  case,  while  there  toe  drcnmatances,  ta 
and  af  themselves  unusual,  or  perhaps  In  their 
nature  suspicious,— <drcumstance8  upon  which 
respondent  builds  a  somewhat  planslbto  "the- 
ory" of  collusion  and  frandr— tbese  circumstan- 
ces comport  equally  with  the  theory  of  honesty 
and  fair  dealing,  and  there  Is  nothing  in  tliem 
Inconslst^t  with  the  claim  that  the  transac- 
tions of  plaintiff,  from  beginning  to  end,  were 
upright  and  honorable. 

The  following  are  the  facts:  Henry  Bruck 
was  a  retail  boot  and  shoe  dealer  In  the  city 
of  PVesno.  His  business  affairs  becoming  In- 
volved, A.  li.  Bryan,  president  of  the  A.  L. 
Bryan  Shoe  Company,  a  corporation  engaged 
In  the  mannfacture  and  sale  of  boots  and 
shoes  at  Son  Francisco,  went  to  Fresno,  and 
demanded  of  Bruck  that  he  pay  to  said  com- 
pany the  sum  of  about  $1,000,  then  owing  by 
Bruck  to  that  corporation.  Thte  was  In  No- 
VCTdber,  1893.  Brack  was  unable  to  satisfy 
the  claim,  and  Bryan  demanded  and  received 
frc»n  him  a  bill  of  sale  of  the  shoe  store. 
Brack,  upon  executing  the  bill  of  sale,  left 
the  store,  and  went  to  San  Francisco;  Bryan 
taking  charge  of  it  tiirough  his  own  agents 
and  employes.  Here  some  point  Is  made  as 
to  the  character  of  the  paper  executed  by 
Bruck  to  Bryan.  It  Is  unnecessary  to  dis- 
cuss Its  character,  for,  as  will  hereafter  ap- 
pear, whatever  Interest  or  title  was  by  It  con- 
veyed by  Brack  was  thereafter  by  Bryan  re- 
conveyed  to  him.  Upon  Bryan's  retura  to 
San  Francisco,  or  shortly  thereafter,  he  learn- 
ed that  the  Board  of  Trade  of  San  Francisco, 
to  protect  the  Interest  of  some  of  Its  mem- 
bers, who  vrere  also  creditors  of  Bruck,  had 
caused  to  be  levied  an  attachment  upon  the 
store  and  goods.  To  avoid  Htigatlon,  an  ar- 
rangement was  effected  whereby  Bryan  re- 
conveyed  to  Brack,  and  Bruck,  In  considera- 
tion ot  a  release  and  discharge  by  his  San 
Francisco  creditors  of  their  claims  against 
him,  made  to  Hr.  Marvin,  r^reaenting  the 
Board  of  Trade,  a  UU  ot  sale  of  his  property 
in  the  store.  So  soon  as  this  sale  was  effect- 
ed, Marvin  and  Bryan  notified  Seabury  and 
OstreichM*,  the  two  clertLS  who  had  been  by , 
Bryan  put  In  charge  of  the  business,  that* 
th^  were  to  coatlnue  in  possession  of  the 
store  as  fbe  agents  and  clerks  of  Marvin, 
and  the  attachment  upon  the  property  was 
released.  Bryan's  possession  continued  for 
about  a  week,  being  subordinate,  however, 
during  a  part  of  that  time,  to  the  possession 
of  the  sheriff  under  attachment  Ostrelcher 
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had  been  Brm^'s  fonner  cleric.  Hla  employ- 
ment was  conHnned,  and  his  terrlcefl  daring 
that  time  were  paid  for  by  Bryan.  Seabary, 
who  was  hi  efaarfe,  was  a  salesman  of  the 
Bryan  Shoe  Company.  He  was  continued 
In  charge  by  Marvin,  with  Ostreicher  as 
clerk,  and  the  signs  in  and  about  the  store 
were  changed,  to  indicate  that  Marvin  was 
the  owner.  Marvin's  ownership  thus  con- 
tinued for  about  a  week,  during  which  time 
he  was  endeavoring  to  find  a  purchaser  for 
the  business.  This  he  at  last  succeeded  In 
doing,  in  the  person  of  Levy,  the  plaintiff. 
Levy  was  not  a  shoe  merchant,  nor  familiar 
with  the  shoe  business,  but  he  had  an  Inti- 
mate friend  In  one  Frank,  who  was  sldlled  In 
the  trade,  and  who  had  been  a  former  part- 
ner of  Bmck  In  the  business.  Frank,  at  that 
time,  was  in  business  In  Oakland.  Levy's 
business  was  in  San  Francisco.  Levy  was 
induced  to  make  the  purchase  npon  the  rep- 
resentations of  Frank  that  ttie  business  could 
be  made  pn^table,  and  that  Levy  could  hare 
the  advantage  of  his  knowledge  and  experi- 
ence in  the  purchase  of  supplies.  Levy 
bought,  taking  an  assignment  of  the  bill  of 
sale  to  Marvin,  and  paying  for  his  purchase 
the  amount  which  the  Board  of  Trade  of  San 
Prandsco  had  a^ed  to  accept,  viz.  50  per 
cent  ot  the  face  value  of  the  creditor's 
claims.  He  paid  for  hie  purchase  In  Indorsed 
promissiwy  notes,  the  obligations  of  which 
he  afterwards  met.  As  soon  as  Levy's  pur- 
chase was  effected,  Marvin  telephoned  to  Sea- 
bury  that  he  bad  sold  the  store  to  Levy,  and 
that  Levy  would  come  to  Fresno,  or  send 
somebody  there  the  next  day,  to  take  pos- 
session. Hiis,  In  tact,  Levy  did.  He  sent  one 
Williams,  a  shoe  salesman,  from  San  Fran- 
cisco to  Fresno  the  next  day,  and  himself  fol- 
lowed Williams  to  that  city.  Upon  their  ar- 
rival Seabury  left.  Levy  then  entered  Into 
the  actual  custody  and  possession  of  the 
property,  and  put  WUliame  and  Ostrelcher  to 
work  for  him.  New  sljE^  were  painted, 
with  his  name  thereon  as  owner.  One  of 
them  was  hung  upon  the  sidewalk,  the  Otlier 
placed  within  the  store.  The  insurance  poli- 
cies were  assigned  to  him.  He  took  out  a 
trader's  license  for  the  conduct  of  the  busi- 
ness, and  gave  his  clerks  instructions  for  the 
management  thereof.  Levy  remained  In 
Fresno  no  longer  than  was  necessary  to 
transact  this  business  and  effect  these  chan- 
ges, seemingly  not  more  than  a  day,  when 
he  returned  to  San  Francisco.  Williams  con- 
tinued woti£lng  In  the  store  for  about  ten 
days  or  two  weeks,  when  he  was  discharged 
hy  I^vy.  During  all  of  this  time  Bruck  was 
not  In  or  about  the  store,  nor,  Indeed,  did 
I^evy  even  know  him.  About  this  time  Levy 
and  Frank,  who  had  gone  to  an  auction  house 
to  look  over  a  stock  of  boots  and  shoes,  there 
met  Bruck,  who  was  at  that  time  living  In 
San  Francisco.  Frank,  knowing  Bruck,  hav- 
ing been  a  former  partner  of  his,  made  htm 
acquainted  with  Levy.  Tjevy  asked  Bruck 
about  the  kind  and  character  of  the  business 


done  by  the  store  when  owned  by  hhn,  and, 
upon  Brock's  reply,  stated  that  the  volume 
and  character  of  the  business  then  being 
done  were  not  np  to  his  expectations,  nor 
equal  to  that  done  by  Bruck,  and  told  Bruck. 
who  was  then  out  of  employment,  that,  if  he 
found  nothing  to  do,  and  was  willing  to  go 
back  to  Fresno,  he  would  employ  him.  This 
resulted  In  the  employment  of  Bruck  by  Le- 
vy, and  he  was  sent  down  to  take,  and  did 
take,  the  place  of  WlUfams.  Bruck  stated 
to  Ostrelcher,  upon  entering  the  store,  that 
he  bad  been  employed  by  I^evy  In  the  place 
of  Williams.  Thereafter  the  business  was 
conducted  by  Bruck  and  by  Ostrelcher,  from 
Decemlier,  1803,  until  July,  18&1.  In  July. 
1804,  differences  arose  l>etween  Bni(dc  and 
Ostrelcher,  and  upon  Ostrelcher's  representSr 
tlons  to  Levy  as  to  the  conduct  of  Bmck  In 
relation  to  the  business,  Bmck  was  dlschsr^ 
ged  by  Levy,  who  wrote,  under  cover  to 
Ostrelcher,  directions  to  Brack  to  tarn  over 
the  business  to  Ostrelcher,  who,  by  the  same 
communication,  was  put  In  charge  thereol. 
Bmck,  on  being  discharged,  went  to  San 
Francisco  for  the  twofold  purpose  of  seeking 
aaoUier  sitnation,  and  of  learning  from  Levy 
the  reason  of  his  discharge.  He  was  there 
about  a  week.  His  explanations  seem  to 
have  satisfied  Levy  that  Ostrelcher,  and  not 
himself,  was  In  the  wrong,  and  the  result 
was  that  Ostrelcher  was  In  turn  discharged 
by  Levy,  and  Bmck  reinstated  In  the  man- 
agement of  affairs.  To  assist  Bmck  In  the 
management  of  the  business,  a  new  clerk, 
one  Snrlth,  was  likewise  employed  by  Levy. 
The  business  then  continued  under  this  man- 
agement untn  the  8th  of  the  following  month, 
when  the  Sussex  Shoe  Company,  a  credifaH" 
of  Brack,  made  execution  levy  upon  the  store 
and  the  stock,  upon  a  Judgment  against 
Brack  given  the  16tb  of  July,  18&4,  and  un- 
der this  execution  the  pn^rty  was  sold  as 
ttie  property  of  Brack.  During  all  of  these 
months,  therefore,  Levy  continued  In  the  un- 
Interrapted  possession  of  the  property.  The 
clerks  and  managers  of  the  store  at  Fresno 
would  notify  Levy,  or  his  agent,  Frank,  of 
the  goods  required  In  the  business,  and  these 
goods  would  be  purchased  dther  by  Prank 
or  by  Levy.  It  is  uncontradicted  that,  dur- 
ing this  time.  Levy  purchased  and  paid  for 
goods  to  a  large  amount,  buying  of  the 
chants  in  San  Francisco,  and  personally  pay- 
ing them  therefor.  The  purchases  so  made 
and  paid  for  by  Levy  amounted  to  between 
$5,000  and  $6,000.  The  property  was  assess- 
ed to  Levy,  and  the  taxes  paid  by  him  out 
of  the  proceeds  of  the  sales  of  the  business. 
Statements  as  to  the  condition  of  the  busi- 
ness were  made,  sometimes  to  Frank,  and 
sometimes  to  I^evy,  by  both  Bmck  and  Os- 
trelcher. The  Sussex  Shoe  Company's  claim 
was  for  $914.72.  At  the  time  Levy  purchas- 
ed the  store  it  contained  goods  which  had 
l>een  purchased  from  the  Sussex  Shoe  Com- 
pany to  the  amount  of  $244.80.  At  the  time 
of  the  levy  there  were  In  the  store  goods  to 
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fbe  amount  of  98^-75  which  bad  been  par- 
chaaed  by  Levy  subseqnent  to  the  sale  by 
Marrln  to  blm.  and  which  had  never  be- 
longed to  Bnick. 

The  flrttt  claim  of  reapondent  la  .that  the 
evidence  shows  that  the  piuxjhase  by  Jjevy 
was  pretended;  that,  In  truth,  Levy  merely 
advanced  moneys  to  Brack,  which  Bmck 
used,  in  the  name  of  Levy,  to  repurchase  his 
business  from  the  Board  of  Trade;  and  that 
thus  Brack  was,  during  all  of  the  time,  the 
real  owner  of  the  property.  It  Is  next  claim- 
ed that  the  evidence  shows  that  the  sale  to 
L«vy,  even  if  it  be  held  to  be  a  sale,  was 
not  followed  by  the  Immediate  and  continued 
change  of  possession  necessary  to  validate 
the  sale  against  an  attaching  creditor  of 
Bmck.  The  unusual  or  suspicious  circum- 
stances to  which  we  have  adverted,  and  upon 
which  alone  the  first  contention  can  be  bas- 
ed, are  found  In  the  following  facts:  Levy 
did  not  go  to  Fresno  after  his  first  visit,  but 
allowed  the  business  to  be  conducted  by  his 
clerks  and  by  Brack,  without  giving  It  im- 
mediate personal  supervision.  But  tbat  be 
did  this  is  not  proof  of  fraud,  and  Is  not  even 
rarprlsing,  in  view  of  the  further  fact  thai: 
his  business  was  not  that  of  a  shoe  dealer; 
that  he  had  no  personal  knowledge  of  such 
business;  that  he  bought,  as  it  were,  upon 
speculation,  and  upon  the  recommendation 
of  his  friend,  IB^rank;  that  Frank  was  famil- 
iar with  the  shoe  buslneas,  and  was  his  trust- 
ed agent  in  the  conduct  of  the  business  af- 
fairs. Moveover,  it  appears  that  Levy  was 
engaged  tn  another  and  entirely  dllferent 
business  In  San  Francisco.  It  Is  not  easy, 
under  the  clnmmstances,  to  see  what  good 
his  presence  could  have  worked  if  he  had  re- 
peatedly gone  to  Fresno,  and  it  Is  not  sur- 
prising, therefore,  that  be  did  not  go.  There 
Is  also  found  In  the  evidence  a  statement  by 
Ostreicher,  when  asked  who  was  In  charge 
of  the  store,  to  the  following  effect:  "Then 
t  guess  Bruck  was  in  charge  of  the  store,  the 
way  It  seems  to  me."  But,  whatever  effect 
is  to  be  given  to  the  guess  of  the  witness,  It 
la  entirely  overcome  by  his  furth^  state- 
ments and  explanations.  He  says  that,  when 
Bm<^  came,  he  stated  that  he  had  made  ar- 
rangements with  Mr.  Levy  to  go  to  work 
for  him  in  tbat  store,  to  manage  it  for  him; 
that  he  himself,  as  well  as  Bruck,  were  both 
employed  and  discharged  by  Levy;  that 
Levy's  dgns  were  put  up,  and  the  insurance 
Ranged;  that  the  bills  that  came  to  the  store 
were  made  out  for  the  most  part  against 
Levy;  that  those  not  made  out  against  Levy 
were  made  out  against  the  name  of  Frank, 
the  purcbastng  agent  of  I^evy;  that  it  was 
recognized  In  the  wholesale  shoe  trade  that 
Frank  was  conducting  the  business  for  Levy 
as  his  personal  agent.  The  friendship  l>e- 
tween  Frank  and  Bruck  Is  urged  as  a  sns- 
plcioua  circumstance  to  support  the  theory 
that  the  sale  to  Levy  was  but  colorable,  and 
In  the  Interest  of  Brock  and  Frank.  But  to 
tbSm  It  need  only  be  said  that  Qiere  Is  not  the 


slightest  evidence  In  support  of  It,  while  there 
Is  overwhelming  evidence  that  Levy  put  into 
the  business,  besides  the  purchase  price,  large 
sums  of  money  of  his  own,  and  no  mon^  be- 
longing to  any  one  else. 

From  what  has  been  said,  it  results  that 
there  Is  no  evidence  in  the  caae  impeaching 
the  purchase  by  Levy  as  colorable  merely,  or 
showing  that  by  collusion  and  secret  contri- 
vance Bruck  was  the  real  owner.  Nor  does 
tiie  further  claim,  that  the  purchase  by  Levy 
is  void  because  not  followed  by  an  imme- 
diate and  continuous  change  of  possession, 
find  any  better  support  That  the  change  of 
possession  In  this  case  was  Immediate  is  1n- 
contestably  and  Indisputably  shown.  The 
continuous  change  which  the  statute  contem- 
plates does  not  demand,  at  the  peril  of 
avoiding  the  sale,  that  the  vendor  shall  never 
again,  at  any  time  or  under  any  circumstan- 
ces, be  found  in  the  possession  of  the  prop- 
erty sold.  It  does,  however,  require  an  un- 
equivocal and  substantial  change  of  posses- 
sion, so  long  continued  as  to  give  notice  to 
the  world  tbat  ownership  has  been  i>arted 
with.  As  is  said  in  Stevens  v.  Irwin,  15  Gal. 
G03:  "The  possession  must  be  continuous; 
not  taken  to  be  surrendered  bac^  again;  not 
formal,  trat  snbetantlal.  But  it  need  not  nec- 
essarily continue  indefinitely  when  it  is  bona 
fide  and  openly  done,  and  la  kept  for  such  a 
lengA  of  time  as  to  give  general  advertise- 
ment to  the  status  of  the  property,  and  the 
claim  to  It  by  the  vendee."  The  cases  of  God- 
chaux  V.  Mnlford,  26  Cal.  316,  Ford  v^  Cham- 
bers, 28  Cal.  13,  and  Porter  v.  Bucher,  98  Cal. 
454,  33  Pac.  336,  are  to  the  same  effect.  In 
the  present  case  we  think  that  the  change 
waa  fully  sufficient  to  satisfy  the  require- 
ments of  the  statute.  Neither  Bruck  nor 
Levy  had  dealt  with  the  Sussex  Shoe  C(Hn- 
pany  from  the  time  when  Levy  purchased  the 
business,  and  no  part  of  the  claim  of  the  Sus- 
sex Shoe  Company  against  Levy,  for  which 
it  procured  judgment,  was  for  purchases 
made  after  Levy  acquired  ownership  of  the 
business.  It  cannot  be  claimed,  therefore, 
that  the  corporation  waa  deceived  into  giv- 
ing credit  by  the  fact  that  during  part  of  the 
time  Bruck  managed  the  business  for  Levy. 

Some  attempt  Is  made  to  attack  the  sale 
by  Bruck  to  Marvin,  and  the  claim  Is  made 
that  the  sole  was  not  a  sale,  but  was  a  mere 
assignment  to  Marvin  for  the  benefit  of  cred- 
itors. The  transaction,  however,  was  not  an 
assignment.  It  was  an  absolute  sale.  It  Is 
true  that,  as  between  Marvin  and  the  cred- 
itors whom  he  represented,  and  who  had  to 
him  assigned  their  claims,  Marvin  was  a 
trustee,  and  accountable  to  them  for  the  dis- 
position of  the  money  which  he  might  receive 
by  a  suf)Bequent  sale  of  the  business;  but,  as 
between  Mai'vln  and  Bruck,  the  transaction 
was  a  simple  sale,  Bruck  selling  out  all  his 
property  and  Interest  In  the  business,  aqd  re- 
ceiving therefor  a  release  of  the  claims  of  all 
of  the  creditMi  whom  Marvin  represented. 
If  Marvin,  then,  representing  the  San  Fran- 
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cIrco  creditors  of  Bruck,  obtalaed  from  Brack 
an  unlmpeachublc  title,  as,  under  the  evi- 
dence, he  clearly  ilA,  Levy  in  turn  succeed- 
ed to  that  title.  Tbe  tranefers  from  Brack  to 
Marvin,  and  from  Marvin  to  Levy,  are  botb 
snpp(»ted  by  full  and  valuable  c<»i8lderation 
paid. 

In  contemplation  of  a  new  trial.  It  should 
be  added  that  the  court  erred  In  refusing  to 
allow  plaintiff  to  prove  what  it  would  cost  to 
purchase  in  open  marlcet  and  replace  the 
property  levied  upon  by  the  slierlff  and  sold. 
Olv.  Code,  i  3336;  Cassia  v.  Marsball,  IS 
CaL  689;  An^ell  v.  Hopkins,  79  Cal.  181,  21 
Pac.  729.  The  court  should  also  have  pat- 
mitted  the  plaintiff  to  explain  the  custom  of 
the  Board  of  Trade  In  demanding  indorsed 
notes,  and  all  matters  connected  with  his 
purchase  and  payment  of  the  property.  The 
e:ccIusIon  of  this  evidence,  under  the  circum- 
stances, tended  unjustly  to  place  the  defend- 
ant in  a  false  position  before  the  Jury.  We 
think  the  foregoing  will  remove  any  difficul- 
ties which  may  be  experienced  upon  a  new 
trial  of  the  cause.  Other  alleged  errors  pre- 
sented for  consideration  by  plaintiff  have  not, 
therefore,  been  considered;  but,  for  the  fore- 
going reasons,  the  Judgment  and  order  are  re- 
versed, and  the  cause  remanded  for  a  new 
trial. 

We  concur:  McFABLAND.  J.;  TB^FLB,  J. 


PEOPLE  V.  TARBOX.    (Cr.  179.) 

(Supreme  Court  of  California.    Nov.  24,  1896.) 

Crimihal -Law — Filino  or  Ikfokii atioh  —  Coh- 
iriTHeKT  BT  Maoisthats  —  Waivbb  or  PraLio 
ExAMiifATiox— BviDBxOB— Raps— BornoiBHOT 

or  EVIDBXCB. 

1.  A  judgment  of  convlctloD  will  not  be  re- 
versed because  of  an  order  denying  a  motion  to 
set  aside  the  information  on  the  ground  that 
it  was  filed  before  the  record  of  the  preliminary 
examination  or  order  of  commitment  had  been 
filed,  where  the  order  of  commitment  bad  been 
io  fact  made  and  entered  of  record  by  the  mag- 
istrate. 

2.  Under  Pen.  Code,  $  906,  providing  that  an 
information  most  be  set  aside  where  the  de- 
fendant had  not  been  l^ally  committed  by  a 
magistrate  before  the  filing  thereof,  tbe  making 
of  an  order  of  commitment,  and  its  entry  on 
the  docket  of  the  magistrate,  are  sofficient  to 
constitute  a  legal  commitment,  which  will  gup- 
port  an  information,  though  such  order  is  not 
indorKod  on  the  depositions  returned  into  court 
by  the  magistrate. 

3.  The  constitutional  guaranty  of  a  speedy 
and  public  trial  to  one  charged  with  crime 
(Const,  art.  1,  {  13)  does  uot  prevent  tbe  de- 
fendant from  waiving  his  right  to  a  public  ex- 
amination before  a  magistrate;  and  he  cannot 
complain  of  an  order  excluding  the  public,  made 
OD  his  request,  as  required  by  Pen.  Code,  §  868. 

4.  Proof  of  the  corpus  delicti,  to  authorize  the 
admiiision  In  evidence  of  statements  made  by 
a  defendant,  need  not  in  any  manner  connect 
him  with  the  commission  of  the  offense. 

5.  la  a  prosecution  for  the  rape  of  a  girl  un- 
ier  the  age  of  consent,  where  the  only  evidence 
nf  the  corpus  delicti  was  the  fact  of  the  girl's 
I»regnancy,  and  the  evidence  offered  to  connect 
the  defendant  with  the  commission  of  the  of- 
fense went  ouly  to  tbe  extent  of  showing  his 
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poBsIUe  opportunltT,  without  showing  any  set 
of  improprfet7  on  his  part,  or  excluding  equal 
opportunity  of  others,  tbe  additional  testimooy 
of  the  examining  magistrate  as  to  a  statement 
made  by  defendant,  after  his  arrest,  to  the  ef- 
fect that,  "if  the  girl  went  back  on  him,  be 
would  hare  to  take  his  medicine;  there  was  ao 
use  denying  it,"— tbe  witness  being  uuable  to 
remember  the  language,  or  what  qnalifrins 
words  were  used,— 48  TnsuflBcient  to  sustato  a 
conTiction. 

Commissioners'  decision.  Department  2. 
Appeal  from  superior  court,  Ventura  county; 
B.  T.  Williams,  Judge. 

George  Tarboi  was  convicted  of  rape,  and 
appeals  from  the  Judgment  and  an  order  deny- 
ing a  new  trial.  Reversed. 

Blackstock  &  Swing,  for  ly^vdlant.  Atty. 
Gen.  Fitzgerald,  fbr  the  Petqde. 

HATNES,  G.  The  defendant  vnM  proBecnt- 
ed  upon  an  information  for  the  crime  of  rape, 
alleged  to  have  beat  committed,  at  tbe  connty 
of  Ventura,  on  September  28,  1895,  upcm  tbe 
person  of  Sena  Gaae,  a  female  jm&er  tbe  age 
ct  14  years,  was  found  guilty  by  the  Jury,  and 
was  sentenced  to  imprisonment  In  the  state's 
prison  for  the  term  of  aev&a  years.  Pnnu 
that  Judgment,  and  from  an  order  denying  his 
motion  for  a  new  trial,  he  appeals. 

Tbe  Information  upon  which  he  was  tried 
was  filed  in  the  superior  court  on  March  9^ 
189G,  and  tbe  depositions,  transcript,  and  or- 
der of  commitment  were  not  returned  to  tbe 
superior  court  the  e«unlning  maglBtrate 
until  March  10,  1896.  Upon  bis  arralgnmoit 
the  defendant  moved  to  set  asMe  the  Intormar 
tiou,  upon  the  ground  that  It  was  filed  before 
any  commitment,  deposition,  or  otlier  record 
showing  that  he  had  had  a  preliminary  exam- 
ination, had  been  returned  or  filed  In  said 
court,  and  uiran  the  further  ground  that  no 
(H-der  of  commitment  was  indorsed  uptm  the 
depceitions  afterwards  returned.  Said  motiim 
was  denied,  and  the  defendant  excepted. 
Grood  practice  requires  that  the  return  of  the 
examining  magistrate  should  be  made  and 
filed  t>efore  the  information  is  filed,  but  we  are 
not  prepared  to  say  that  the  filing  of  the  in- 
formation after  tbe  examination  was  had, 
and  tbe  order  holding  tbe  defendant  to  answer 
was  in  fact  made,  was  more  than  an  irregular- 
ity, which  would  not  Justify  a  reversal  of  the 
Judgment  where  it  does  uot  appear  tliat  it  af- 
fected any  substantial  right  of  the  defendant. 
Section  1258  of  tbe  Penal  Code  provides: 
"After  bearing  the  appeal,  tbe  court  must  give 
judgment  without  regard  to  technical  errors 
or  defects,  or  to  exceptions,  which  do  not  af- 
fect the  BUtwtantial  rights  of  the  parties." 

Section  99a  of  the  Penal  Code  specittes  two 
grounds  upon  wtiich  an  Information  must  be 
set  aside  upon  the  defendant's  motion:  "(1) 
That  t>efore  the  filing  thereof  the  defendant 
had  not  been  legally  committed  by  a  magis- 
trate. (2)  That  It  was  not  subscrltted  by  the 
district  attorney  of  tlw  cotmty."  Tbe  ques- 
tion arising  under  tbe  first  subdlvislou  above 
stated  Is,  when  Is  the  defendant  legally  corn- 
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mittedf  We  think  tnat  occun  when  tbe 
uiaglstrate  has  acted  Judicially,  and  has  made 
and  signed  the  order  of  commitment  Hla  Ju- 
dicial functions  then  cease,  and  the  retuni  of 
tbe  depoaittons  and  wder  of  commltmoit  is  a 
mere  mlnlBterlal  duty.  In  Feq^e  t.  Wallace, 
94  Cal.  499,  29  Pa  a  950,  it  waa  Bald:  "It  la 
doubflesB  true  that  tbe  order  holding  to  an- 
swer must  be  in  writing;  but  when,  as  a  re* 
suit  of  an  examination,  such  an  order  has  In 
fact  been  made  and  entered  upon  the  dodiet 
of  the  Justice,  it  would  seem  tbat  no  further 
action  on  his  part  Is  necessary  to  authorize  the 
district  attorney  to  file  an  Information  against 
the  defendant  for  the  ottoase  named  In  die  <hv 
der."  In  tbat  case— as  in  the  case  at  bar— the 
order  holding  the  defendant  to  answer  before 
the  superior  court  ^vas  entered  upon  the  jus* 
Uce's  dodiet,  but  was  not  Indorsed  upon  tbe 
complaint  or  depositions. 

It  was  also  specified,  as  an  additional  ground 
of  said  motion,  that  the  defendant  was  not 
accordea  his  right  to  a  puUlc  examination  be- 
fore the  maglatiate,  because  the  examination 
was  held  with  closed  doors,  all  persons  being 
excluded  except  the  defendant,  his  attorneys, 
the  prosecuting  attorney,  the  reporter,  and  the 
witness  under  examination.  The  order  of  ex- 
clusion was  made  at  defendant's  request  Sec- 
tion 868  of  tbe  Penal  Code  provides:  "The 
magistrate  must  also,  upon  the  request  of  the 
defendant  exclude  from  tbe  examination  ev- 
ei7  person  except  bis  clerk,  tbe  prosecutor  and 
his  counsel,  the  attorn^  general,  tbe  district 
attorney  of  tbe  county,  the  defendant  and  his 
counsel,  and  the  officer  having  tbe  defendant 
In  custody."  It  is  argued,  however,  that  tbe 
defendant  had  no  power  to  waive  the  prori- 
sions  of  section  13,  of  article  1.  of  the  constitu- 
tion, which  provides:  "In  criminal  prosecu- 
tions, In  any  court  whatever,  tbe  party  ac- 
cused shall  have  tbe  right  to  a  speedy  and  pub- 
lic trial."  In  People  v.  Bwafford,  65  Cal.  223, 
3  Pac.  899,  an  order  of  exclusion  was  sustain- 
ed. Tbe  record  being  silent  It  was  assumed 
that  the  defendant  assented  to  or  demanded 
tbe  order.  That  cause  was  reviewed  and  ma- 
terially qualified  in  People  v.  Hartman.  103 
Cal.  245,  37  Pac.  153,  and  upon  that  case  ap- 
pellant relies  to  sustain  his  contention.  But 
People  V.  Hartman  is  not  in  point  Not  only 
Tvas  tbe  order  of  excluslcm  in  that  case  made 
against  tbe  objection  of  the  defendant  but,  as 
was  there  held,  there  is  no  provision  t)t  the 
Code  relating  to  or  authorizing  such  exclusion 
during  the  trial  in  the  superior  court  There 
can  be  no  question  tbat  a  defendant  has  the 
"right"  to  a  public  examination  before  tbe  c<Hn- 
mlttlng  mafiistrate;  but,  under  tbe  provisions 
of  the  Penal  Code  alMve  quoted,  he  may  waive 
that  right  whenever  he  deems  It  to  hta  Interest 
to  do  so. 

Appellant  further  contends  that  the  court 
erred  In  receiving  the  testimony  of  Frank  Ho- 
bart  the  committing  magistrate,  touching 
statements  alleged  to  have  been  made  by  the 
defendant  after  his  arrest  and  before  his  ex- 
amination. The  objection  to  this  testimony 
T.46p.no.l2— 57 


was  that  the  corpus  delicti  had  not  been  shown 
at  the  time  It  was  rec^ved.  or  at  alL  The  tee- 
Umony  of  tbe  medical  witness  was  that  tat 
March  6,  1880,  be  made  an  examinatkm  of" 
Sena  Crane,  that  he  believed  her  to  be  then 
pregnant,  and  Uiat  she  was  then  advanced 
in  pregnoiKy  about  4^  months;  and  it  was 
shown  by  tbe  testimony  of  ha  fiitber  and 
mother  that  she  became  14  years  of  age  on 
February  3, 1896.  As  the  pr^nancy  had  Its  in- 
c^tlon  before  she  had  attained  the  age  of  con- 
salt  the  fact  tbat  the  crime  of  rape  had  bea> 
committed  by  some  (me  ms  shown,  and  de- 
fendant's objectioii  waa  therefore  not  well  tak- 
en. Proof  of  the  corpus  delicti  need  not  In 
any  manwM-  connect  the  defmdant  with  Ita 
commission. 

It  is  aipeclfied,  among  the  grounds  at  de- 
teidant*s  motion  lor  a  new  trial,  that  the 
verdict  Is  contrary  to  the  evidence  In  sev- 
eral pardcnlors:  (1)  That  It  waa  not  shown 
that  the  offoiae  waa  committed  within  tbe 
county  of  Ventura.  (2)  That  it  was  not  shown 
that  Sena  ma  not  the  vtCe  at  tbe  defendant 
at  the  time  of  the  commission  of  the  alleged 
offeoae.  (3)  That  it  waa  not  shown  that  the 
defendant  ecMnmltted  the  alleged  offense.  Tlie 
evidence  upon  tbe  first  and  second  points  waa 
far  turn  being  satisfactory;  but  If  no  other 
ground  existed  for  granting  a  new  trial,  tt 
should  bave  been  granted  upon  tbe  ground 
last  stated.  Hie  only  evidence  tbat  a  rape 
had  been  committed  upon  the  person  of  Sena 
Crane  was  the  fact  of  her  pregnancy;  and  the 
only  evidence,  aside  from  the  alleged  admis- 
sion of  defendant  testified  to  by  tbe  examin- 
ing magistrane,  tending  to  connect  the  defend- 
ant with  ita  commission  was  the  fact  tbat  for 
abont  a  year  he  bad  been  In  partnership  with 
Sena's  father  In  the  butchering  bnsiness;  that 
during  tbat  time  be  lived  with  Crane's  family, 
which  consisted  of  Mr.  and  Mrs.  Crane  and 
their  six  children  and  Mrs.  Crane's  father; 
that  Sena  sometimes  rode  with  the  defendant 
m  the  vragon  used  In  his  business,  and  some- 
times attended  social  gatherings  with  the  de- 
fendant; but  DO  act  of  impropriety  was  at  any 
time  discovered  in  defendant's  conduct  Thus 
t&r  the  evidence  only  showed  a  possible  oppor- 
tunity for  the  commission  of  the  offense  by  the 
defendant,  but  did  not  exclude  similar  op- 
portunities by  others.  If  the  evidence  had 
stopped  there.  It  Is  clear  that  there  could  have 
been  no  oonvlction;  for  the  opportunity  to  com- 
mit an  offense  can  have  no  weight  apart  from 
other  circumstances,  unless  It  excludes  all  rea- 
sonable opportunity  for  its  commission  by  an- 
other, and,  standing  alone,  is  insufficient  to 
sustaUi  a  conviction.  In  this  state  of  the  evi- 
dence the  prosecution  called  EYank  Hobart 
the  justice  of  tbe  peace  before  whom  the  de- 
fendant was  brought  upon  being  arrested,  and 
asked  him  whether  tbe  defendant  made  any 
statements  to  him,  and  the  witness  replied  as 
follows:  "He  wanted  to  know  If  I  could  give 
him  an  order  to  see  the  I  told  him,  *No.' 

He  said,  If  the  girl  went  back  on  him,  be 
would  have  to  take  bis  medicine;  there  was 
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DO  use  deiiTtDK  It  And  Just  whstbiw  he  naed 
to  qnalitr.  jwt  wtat  be  iMUrt.  Is  more  than 
I  can  rmwmber.— whether  U  wh  t»  deny  the 
case,  doiy  the  charge  deny  the  act,  or  what 
the  word  wu."  The  dlgtrlct  attonier:  "State 
what  was  said,— not  what  70a  remember.  A. 
It  IB  no  uae  denying  IL"  Upon  crae»«zamlaa- 
Hoa  he  was  asked:  "Yon  aa.j,  *No  use  to  doiy 
it*  Yon  aaj  yoa  don't  Imow  wliat  he  meant 
then?  A.  I  don't  know;  I  know  the  Im- 
pression nude  upon  my  mind."  The  consta- 
ble, Frank  Tryee,  was  present  during  said  txm- 
Teraatioo,  and  was  examined  by  the  proeeen- 
tlon,  and  teetlBed,  In  substance,  that  be  heard 
the  defendant  ask  for  an  order  to  see  the  glri; 
that  def«idani  said  somethbig  else^  but  be 
conld  not  state  it;  that  the  other  part  he  coold 
not  remember,  "only  by  Judge  Hobart  bring- 
ing U  to  my  mind,  speaking  about  It"  Ui>on 
cross-examination  he  testified.  In  sabstance, 
that  Hotiart  wanted  to  know  if  the  witness  nn- 
d^tood  it  as  he  did;  that  they  did  not  under- 
stand it  aUke;  that  nothing  was  said  by  the 
d^endant  with  reference  to  his  guilt  or  Inno- 
cence; that  defendant  did  not  intimate  that 
he  was  guilty;  that  Hobart  asked  witness 
how  he  understood  the  conversation  with  de- 
fendant, and  the  witness  replied:  "I  told  htm 
as  I  understood  It  Q.  What  was  the  occasion 
wben  be  said  whatever  be  did  say?  A.  Yes; 
be  said  sometbing.  He  said  he  didn't  believe 
that  the  glri  had  sworn  to  that  complabit  un- 
til he  bad  seen  tt  Q.  That  was  the  reason 
he  wanted  to  see  it?  A.  Yes,  sir."  Tbe  girl, 
Sena,  refused  to  be  >wom.  and  no  other  evi- 
dence was  given  tiding  to  sImw  defendant's 
gallt    Tbe  defendant  offered  no  evidence. 

Tbe  testimony  In  chief  of  tbe  witness  Ho- 
bart, as  well  as  the  testimony  of  Tryce, 
shows  that  be  (Hobart)  failed  to  remember 
some  material  part  of  the  defendant's  state- 
ment. He  could  not  tell  "whethM*  It  was 
to  deny  the  case,  deny  the  charge,  deny  the 
act  or  what  tbe  word  was."  It  Is  well  set- 
tled that  tbe  witness  may  testify  to  a  part 
of  an  entire  conversation.  If  be  heard  onty 
a  part,  and  such  part  appears  to  be  com- 
l^te  and  intelligible;  but  if  the  witness  Is 
unable  to  state  what  be  beard,  and  especial- 
ly where  the  witness  states  that  the  word  or 
the  part  be  falls  to  remember  was  used  to 
qualify  sometbing,  or  was  essential  to  an 
understanding  of  tbe  meaning  of  the  part 
given,  such  testimony  is  not  sufflclent  to 
justify  a  verdict  of  guilty.  The  witness 
said:  "And  Just  what  one  be  used  to  qual- 
ify, Just  what  be  meant,  Is  more  than  I  can 
remember."  He  could  only  arrive  at  the 
meaning  of  tbe  defendant  from  the  words 
he  nsed,  and  if,  from  a  consciousDcss  that 
some  word  or  expression  which  formed  part 
of  tbe  statement  had  escaped  his  recollec- 
tion, he  felt  bound  to  declare  that  "Just  what 
be  meant  is  more  than  1  can  remember." 
it  was  obviously  Impossible  for  tbe  Jury  to 
supply  his  want  of  recollection,  and  ascer- 
tain what  the  defendant  in  fact  said  or 
meant   "With  respect  to  all  verbal  adml»- 
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idons.  It  may  he  obsemd  Oiat  they  ougbi 
to  be  rae^Tttd  with  great  eantkn.'*  1  OreenL 
Bv.  I  200.  'On  tbe  proof  U  eoafeasioiui,  as 
tn  tbe  ease  of  adoitaslona  tai  cItS  eases;  tbe 
whoto  of  what  the  prisoner  said  on  tlie  snb- 
Jeet  at  the  tlaie  <tf  making  the  confession 
shoDld  be  takes  togethm  TMs  mle  Is  ttie 
dictate  of  reason  aa  as  hnma^Q'.**  Id. 
I  2ia  In  People  r.  Gelabert  3»  Cat  asS, 
the  alleged  confesslo»  was  made  partly  In 
Spanish,  and  par^  Id  broken  Bngtlsh.  and 
the  witness  stated  tiiat  he  dM  not  nnder- 
Btand  all  that  tbe  ifftaoner  said  ta  BpnnML 
He  was  permitted  t»  testis  t»  tbe  aHeged 
confes^n  against  defendanlfs  objection. 
Upon  appeal  tbe  Judgment  was  reversed, 
the  court,  by  Wallace,  J.,  saying:  ''Here  It 
is  certata  that  to  some  extent  the  wituess 
failed  to  comprehend  all  that  tbe  prisoner 
said.  How  Important  the  portion  not  nnder- 
stood  may  hare  been  we  cannot  know.  It 
mtgbt  have.  If  correctly  end  fully  detailed, 
relieved  tbe  prisoner  from  the  serloos  cob- 
tradlctlon  which,  as  here  given,  it  fixed  up- 
on him."  In  People  t.  Keith,  SO  CaL  139.  tt 
was  said:  TTbe  witness  Rosenbei^  testified 
to  only  a  portion  of  tbe  conversation  In 
which  the  defendant  admitted  tbe  homldde; 
and,  standing  alone,  tbe  evidence  of  a  part 
of  the  conversation  would  have  been  Inad- 
missible." 

No  objection  was  made  to  the  Introduc- 
tion of  the  evidence  here  under  considera- 
tion, nor  was  any  motion  made  to  strike  It 
out;  and  whether  such  objection  or  motion 
should  have  been  sustained.  If  It  had  t>eea 
made,  need  not  be  considered  or  decided, 
ln8smu<4i  as,  npon  another  ttlal.  such  other 
or  additional  evidence  may  be  produced  as 
to  make  Its  consideration  unnecessary. 
What  we  now  decide  Is  that  the  evidence, 
consisting  of  the  alleged  admissions  of  the 
defendant.  Is  not  sufficient  to  overcome  the 
presumption  of  the  defendant's  innocence, 
and  therefore  Insufflclent  to  Justify  the  ver- 
dict of  the  Jury.  The  Judgment  and  order 
appealed  from  shonM  be  reversed,  and  a 
new  trial  granted. 

We  concur:  SBARLS,  (X;  BRTET^  <X 

PER  CURIAM.  For  the  reasons  given  In 
tbe  foregoing  opinion,  the  Indgment  and  oc- 
der  apiiealed  from  are  reversed^  and  a  new 

trial  granted. 

McrABLAJfD,  J.  I  concur  In  the  Judg- 
ment of  reversal,  although  I  am  not  aa  en- 
tirely clear  that  it  Is  correct  as  X  would  like 
to  be.  I  am  the  more  inclined  to  concur 
because  It  seems  likely  that  tbe  Jury  erro- 
neously based  their  verdict  more  npon  tbe 
circumstance  that  neither  the  prosecuting 
witness  nor  the  appellant  testified  than  upon 
tbe  sufficiency  of  the  evidence  actually  In- 
troduced. I'he  girl  may  bave  refuc>ed  to 
testify  because  she  could  not  truthfully  in- 
criminate the  appellant;  and,  aa  to  a  de- 
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Tendant  In  a  criminal  action,  under  the  Ood«, 
"his  neglect  or  refosal  to  be  a  wltneat  caiH 
not  in  any  manner  pr^ndlce  bim  nor  be 
used  agalmrt  him  on  the  trial  or  proceeding." 


THOHA&  T.  PAOinO  BBAOH  00.   (U  A. 
111.) 

ifittpnmt  Goart  of  Oallfoniia.  Not.  30,  1886.) 
LiMiTATioTT  OF  Actions  — Rkbach  or  Oontraot 

TO  CONTST— IHPLIBD  PROMIBS— DSHAlf D  IOR 
DlKD— ACCHDAL  Or  ClDSB  OT  AOTIOR. 

1.  Ad  action  by  a  rendee  of  land,  to  recover 
the  purchase  price  on  tbe  croand  of  the  failure 
Of  the  vendor  tc  convey,  u  not,  In  the  absence 
of  any  Btipulation  !d  the  contract  for  repayment, 
ao  action  founded  on  contract  la  writlnfc,  with- 
in the  meauiDir  of  Code  Civ.  Proc.  ft  837.  provid- 
ing that  each  actions  may  be  brooght  m  four 
years. 

2.  Snob  action  most  be  refcarded  as  an  action 
of  implied  assumpsit  upon  the  breach  of  the  cos- 
tract  to  convey,  withm  the  provisions  of  Code 
Civ.  Proc  I  839,  subd.  1,  requlrbe  actions 
fonnded  on  contracts  not  hi  writing  to  be 
brooKht  within  two  years. 

3.  PlalDtiS  oontracted  for  tbe  pnr^aae  ^ 
real  estate  od  a  part  cash  payment  and  balance 
on  time,  the  last  payment  oelng  due  in  Decem- 
ber, 1888.  It  was  stipulated  that,  apon  such 
payments  being  made,  tbe  defendant  would 
convey  on  demand.  SubaegveDtly,  before  tbe 
last  payment  •became  dae,  defendant  offered  to 
accept  a  certain  sum  in  full  of  all  demands  for 
principal  and  Interest  BtU  that,  as  the  modifi- 
cation thus  made  in  toe  contract  entitled  plain- 
tiff to  his  deed  upon  tbe  payment  of  the  sum 
agreed  uprai  without  demand,  his  cause  of  ac- 
tion for  the  failure  of  defendant  to  convey 
nuat  be  regarded  aa  aoemlng  at  that  time. 

Id  bank.  Aiq[»eal  from  superior  court,  San 
Diego  connty;  George  Pntwbaagh,  Judge. 

AetloB  by  R.  A.  Thomas  against  the  Pacific 
Beach  Gompany.  A  demurrer  to  the  com- 
plaint  having  been  oraruled.  the  defendant 
appeals.  Rerersed. 

McDonald  &  McDonald,  for  appellant 
Hunsaker  &  Stevens  and  Henry  J.  SteTenB, 

for  respondent 

VAN  FLI3irr,  J.  The  single  question  in- 
Tolred  in  this  appeal  Is  whether  tbe  action 
Is  barred  by  the  statute  of  limitations,  and 
the  auestlon  arises  upon  the  face  of  the 
complaint  under  the  demurrer  Interposed. 
The  action,  which  was  commenced  Septem- 
ber 24,  1894,  Is  to  recover  back,  with  Inter- 
est, tbe  pm'chase  money  paid  by  plaintiff  to 
defendant  under  five  several  contracts  of 
even  date  for  the  conveyance  of  land.  Each 
contract  covers  a  separate  parcel  or  lot  of 
land,  and  each  Is  counted  upon  In  a  separate 
count  The  five  counts  are  identical  In  aver- 
ment, excepting  only  In  the  description  of 
the  lot  and  price  to  be  paid,  and  the  first 
will  serve  as  a  type  of  all.  Its  substance 
Ib:  That  on  the  12th  day  of  December,  1887, 
plaintiff  and  defendant  entered  Inft  a  writ- 
ten contract,  by  the  terms  of  which  defend- 
ant agreed  to  sell  to  plaintiff  lot  11.  In  block 
358,  of  Pacific  Beach,  for  $300,  with  inter- 
est on  deferred  payments  at  10  per  cent 


per  auDTun,  payable,  (197  at  tbe  date  of 
agreement,  $16B  and  interest  June  12.  1888, 
and  tl67  and  Interest  December  12,  1888; 
and  that  in  consideration  of  the  making  of 
such  paymenta  tbe  defmdant  would  exe- 
cute to  plaintiff,  upon  his  demand,  a  grant 
deed  conveying  the  land  described.  That 
plaintiff  made  the  first  two  payments  as 
etlpulated.  That  thereafter,  on  or  about  Oe- 
'.ober  10.  1888,  defendant  agreed  with  plain- 
tiff, in  consideration  of  the  payment  by  the 
latter  on  that  date,  and  before  the  maturity 
of  the  third  and  last  payment  under  the 
contract,  of  the  sum  of  9171.60,  to  accept 
inch  sum  in  full  discbarge  of  said  third  pay- 
ment, principal  and  interest,  "and  in  fnV 
performance  by  plaintiff  of  his  part  of  said 
contract  first  set  forth;  and  thereupon,  pur- 
suant to  said  subsequent  f^reement,  plain- 
tiff paid  to  defendant  said  sum  of  S171.e()t 
and  defendant  accepted  the  same  In  full 
payment  and  performance  by  plaintiff  off 
his  part  of  said  contract."  That  thereafter, 
in  September,  18B1,  plaintiff  demanded  a 
deed  according  to  the  terms  of  the  contract^ 
which  defendant  has  failed,  itegleeted,  an# 
refused  to  make;  and  that  on  the  7th  day 
ot  October,  1803,  plaintiff  demanded  of  de- 
fendant the  repayment  of  tbe  amount  paid 
under  the  contract,  and  offered  to  restore- 
to  defendant  evnytblng  of  value  received 
thereunder,  whldi  offer  defendant  refused; 
and  that  no  part  of  said  sum  or  the  interest 
has  been  repaid.  The  position  ot  respond- 
ent Is  that  the  action  la  one  In  the  nature  oC 
special  assumpsit  upon  a  "contract,  obliga- 
tion or  llablUty  founded  upon  an  Instrv- 
ment  In  writing,  executed  In  this  statft,"* 
within  section  337,  Code  Civ.  Proc,  and 
could  be  brought  any  time  within  the  four 
years*  limitation  therein  prescribed  after  the 
right  accrued.  Appellant's  contention,  oai 
tbe  other  hand.  Is  that  tbe  action  Is  not  one 
founded  upon  the  writing  within  the  last 
section,  but  is  implied  assumpsit  upon  the 
defendant's  breach  of  tbe  written  contract 
to  convey,  for  recovery  of  the  pnrchaae- 
money  paid,  and  is  subject  to  the  bar  of  sab- 
division  1  of  section  389  of  said  Code,  which 
requires  the  action  to  be  Imugtat  wltUn  tw» 
years. 

Is  the  action  upon  aa  obligation  founded 
upon  an  Instrnment  In  writing,  within  the- 
intent  of  section  337?  The  language  of  tkis- 
sectlon  has  been  construed  as  having  refer- 
ence to  actions  to  recover  upon  an  obllgaF> 
tlon  or  liability  created  by  some  exprea* 
promise  or  stipulation  in  the  written  instrm- 
ment,  and  not  to  actions  oq  sticb  cbjectloiis 
as  merely  spring  from  or  grow  out  thereof 
in  some  less  immediate  way.  The  meaa- 
Ing  of  the  statute  was  first  considered  by 
this  court  In  Cblpman  v.  Morrill  20  Cat  130. 
That  was  an  action  for  contribution  by  one 
of  three  makers  of  a  Joint  promissory  note^ 
who  had  paid  the  whole  of  a  Judgment  re- 
covered thereon.  The  action  waa  brougM 
iq^on  the  theory  that  it  was  within  the  fot»- 
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years  llmltntloo,  as  being  upon  a  liability 
fouutluU  ujhin  the  written  instrument,— the 
note.  This  theory  was  held  to  be  erroneous, 
the  court  saying:  "The  statute  prorldes  that 
*an  action  upon  any  contract,  obligation  or 
liability  founded  upon  an  innrument  of 
writing,'  except  In  certain  deslf^ted  cases, 
shall  be  commenced  within  four  years,  and 
an  action  upon  a  contract,  obligation,  or  lia- 
bility not  thus  founded,  with  certain  excep- 
tions, shall  be  commenced  within  two  years. 
The  question  la  whether  tba  present  action 
Is,  In  the  meaning  of  the  statote,  *foiiiided 
upon  an  Instrument  of  writing.'  Our  con- 
clusion Is  that  It  Is  not  thus  founded;  that 
the  statute,  by  the  language  in  question,  re- 
fers to  contracts,  obligations,  or  liabilities 
resting  in  or  growing  out  of  written  con- 
tracts, not  remotely  or  ultimately,  bnt  Im- 
mediately,—that  Is,  to  such  contracts,  obli- 
gations, or  liabilities  as  arise  from  inatm- 
ments  of  writing,  executed  by  the  parties 
who  are  sought  to  be  charged.  In  faror  of 
those  who  seek  to  enforce  the  contracts, 
obligations,  or  liabilities.  The  construction 
would  be  the  same  If  the  word  'founded* 
were  omitted,  and  the  statute  read,  'upon 
any  contract,  obligation  or  liability  upon  an 
Instrument  In  writing.'  "  In  the  recent  case 
of  McCarthy  v.  Water  Co.  (Cal.)  43  Pac.  956, 
959,  an  action  was  brought  against  a  cor- 
poration by  one  of  its  directors  for  serv- 
ices rendered  by  him  as  superintendent,  un- 
der a  resolution  of  the  board  of  directors, 
which  provided  for  bis  appointment,  but  did 
not  flx  any  compensation.  It  was  contend- 
ed that  the  resolution  constituted  an  Instru- 
ment in  writing,  and  that  the  action,  being 
upon  a  liability  growing  out  of  and  founded 
thereon,  was  within  the  four-years  limita- 
tion. "But,"  say  the  court  In  that  case,  "a 
cause  of  action  Is  not  upon  a  contract  found- 
ed upon  an  instrument  In  writing,  within 
the  meaning  of  the  Code,  merely  because  it 
Is  In  some  way  remotely  or  Indirectly  con- 
nected with  such  an  instrument,  or  because 
the  Instrument  would  be  a  link  In  the  chain 
of  evidence  establishing  the  cause  of  action. 
In  order  to  be  founded  upon  an  instrument 
Id  writing,  the  Instrument  must  Itself  con- 
tain a  contract  to  do  the  thing  for  the  non- 
performance of  which  the  action  Is  brought." 
And  the  court  cite  with  approval  the  case  of 
Chlpman  t.  Morrill,  supra.  See,  also,  Lat- 
tln  V.  Gillette,  »5  Cel.  317,  30  Pac.  545.  Ap- 
plying this  construction  la  the  present  case, 
and  we  are  of  opinion  that  the  action  can- 
not be  said  to  be  founded  upon  the  written 
contract,  within  the  meaning  of  the  statute. 
There  is  in  this  contract  no  express  stipula- 
tion or  agreement  to  do  the  thing  which  the 
action  seeks  to  enforce.  The  contract  was 
to  convey  the  title  upon  payment  of  the 
price,  but  there  is  no  agreement  to  repay 
in  default  of  such  conveyance.  The  action 
is  to  recover  the  money  so  paid,  by  "^ason 
of  a  refusal  to  convey,  and  Is  necessarily 
based  upon  the  Implied  promise  of  the  gran- 


tor that  It  would  m  repay  the  money  Is  de- 
fault of  making  title.  In  Turner  Reyn- 
olds, 81  OaL  214,  22  Pac  546;  dted  b7  le- 
spondent,  then  was  an  express  promise  to 
pay  bade  the  money  should  the  title  prove 
bad.  Had  there  been  audi  promise  in  the 
present  contract,  the  action  would  present 
an  Instance  of  an  action  mKm  a  ''contract, 
obligation  or  liability  founded  upon  ah  In- 
strument In  writing.**  Actions  of  the  ehai^ 
acter  of  the  one  at  bar  have  been  uniformly 
treated  as  actions  restli^  in  Implied  assnmp* 
sit  as  for  money  had  and  received  (Joyce  v. 
Sbafer,  97  CaL  335,  32  Pac.  820;  Shively  v. 
Water  Co..  89  Cal.  259,  S3  Pac.  848);  and, 
under  the  facts  alleged,  we  think  this  case 
must  be  BO  regarded  and  as  govmted  by  the 
two-years  limitation  jvescribed  by  aabdlvMaD 
1  of  section  339. 

Such  being  the  nature  of  the  action.  It  re- 
mains to  be  determined  when  the  plaintUTs 
right  accrued.  It  was  held  In  Chatfi^d  v. 
Williams,  85  OaL  618,  24  Pac.  839,  that,  un- 
der a  contract  to  convey  land,  no  demand 
for  a  deed  or  for  the  return  of  the  purchase 
money  is  necessary  to  perfect  the  right  of 
the  vendee  to  sue  for  the  recovery  of  the 
money  for  default  in  making  the  convey- 
ance. It  would  follow,  then,  that  the  right 
of  action  would  accrue  at  the  date  of  the 
last  payment,  and  the  statute  of  limitations 
would  run  from  that  time.  Respondent  con- 
tends, however,  that  this  case  Is  not  within 
the  rule  there  announced,  for  the  reason 
that  there  was  not  In  the  contract  there 
sued  upon  the  express  stipulation  for  a 'de- 
mand found  In  the  contract  In  suit;  that  un- 
der this  agreement  a  demand  was  thus  made 
a  condition  precedent,  and,  the  suit  having 
been  commenced  within  due  time  after  the 
making  of  such  demand,  the  action  is  not 
barred.  But  while  the  original  contract  did 
contain  such  provision,  it  is  alleged  In  the 
complaint  that  by  a  subsequent  agreement 
between  the  parties  the  plaintiff  paid,  and 
defendant  received,  the  sum  of  ¥170.60,  "In 
full  performance  by  plaintiff  of  his  part  of 
said  contract."  It  was  competent  for  the 
parties  to  thus  alter  their  original  agree- 
ment, and  we  think  the  effect  of  such  modi- 
fication was  to  entitle  plaintiff  to  his  deed 
immediately  upon  payment  and  receipt  of 
the  money  so  stipulated  to  be  received,  with- 
out further  act  or  demand  on  his  part.  Con- 
ceding, therefore,  that  the  contract  as  orig- 
inally entered  Into  would  not  be  within  the 
doctrine  of  Chatfleld  v.  WUIUuns,  the  plain- 
tiff, under  the  facts  alleged.  Is  in  no  better 
situation. 

But  moreova*,  assuming,  as  contended  by 
respondent,  that  the  modification  in  ques- 
tion did  not  obviate  the  necessity  of  demand, 
and  we  vf^st  yet  hold  the  action  too  late. 
Where  a  party's  right  to  sue  depends  for 
its  perfection  solely  upon  the  necessity  of  a 
demand  by  him  to  put  bis  adversary  In  de- 
fault, he  cannot  Indefinitely  and  nnneces-  ^ 
sarlly  extend  the  bar  of  the  statute  1^  d»< 
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ferrlng  such  demand,  bat  most  make  It 
within  a  reasonable  time.  Palmer  t.  Palm- 
er, 86  Mich.  HIntrager  t.  Trant,  60 
Iowa,  746,  27  N.  W.  807;  Steele's  Adm'r  T. 
Steele,  25  Pa.  St  154;  Bills  t.  Mining  Co.. 
106  CaL  9,  89  Pac.  43.  What  Is  deemed  a 
reasonable  time  has  been  uniformly  held  to 
be  a  period  coincident  with  that  provided  In 
the  statute  of  Umttatlona  for  barring  the  ac- 
tion. See  cases  above  cited;  Bnsw.  Lim. 
I  159;  Wood,  Lim.  {  125;  Ang.  Lim.  8  96. 
As  we  have  seen,  the  action  Is  governed  by 
the  two-yeara  limitation,  and  the  demand 
was  not  made  until  more  than  that  time  had 
elapsed,  and  therefore  too  late  to  conserve 
plalntlfTa  right.  The  demurrer  should, 
therefore,  have  been  sustained.  Judgment 
and  order  reversed,  and  cause  remanded, 
with  directions  to  Biutalii  the  danmrer  to 
the  complaint 

We  concur:  GAROUTTB,  J.;  HABBI- 
BON,  J.;  McFARIiAND,  J. 

X  dlnent:  THMPUD,  J. 


GUILD  GOLD-HIN.  GO.  T.  MASON.  (Bae. 

119.) 

(Bvprame  Oonrt  of  California.   Nov.  27,  1896.) 

COKTBACT— RBDDOTIO!!  OF  OBB. 

Where  the  contract  for  reducing  mineral 
ores  does  not  deqalre  any  specific  percentage  of 
the  assay  value  of  the  ore  to  be  extracted,  the 
peraoD  by  whom  the  ore  la  to  be  reduced  is  not, 
m  the  absence  of  negligence,  liable  for  the 
amount  of  mineral  left  lo  the  tailings. 

Oommiasiaaers'  decWon.  Department  2. 
Appeal  from  superior  court  Tnolunme  coun- 
ty; O.  W.  Nlcf^  Judge. 

Actkm  by  the  Guild  0<^-Mlnlxtg  Oompaqy 
against  Lysander  Mason.  There  was  a  judg- 
ment for  d^endant,  and  plaintiff  anneals. 
Affirmed. 

F.  P.  Otis,  0.  B.  Arnold,  and  J.  W.  WUey, 
for  appellant  Goodwin  &  Goodwin,  for  re- 
spondent 

HATNB8,  a  AppeUant  U  tbe  owner  «C  a 
gold  mine  In  Toolumne  ooonty,  and  zeqxHideiit 
owns  and  operates  ehlorlnatlon  worka  tat  that 
eonnty.  lUa  actkn  was  biDngbt  1^  tbe 
plaintiff  opm  an  allied  contract  made  by 
It  with  the  defendant,  whwetay  tbe  defoidant 
was  to  wortc  and  reduce  tx  the  plaintiff  cer- 
tain sulphnreta  for  the  price  or  cmnpenaatton 
of  917  per  ton,  and  to  retnm  to  plaintiff  at 
least  90  per  cent  of  the  aamy  value  there- 
of. The  BUlphurets  were  worked  by  the  de- 
fendant, and  the  gold  bullion  obtained  th^e- 
from  waa  retamed  to  plaintiff;  but,  if  the 
contract  waa  aa  the  plahitlfl  alleged  it  to  l>e, 
tiie  defendant  should  have  returned  9720.96 
more  tlnn  waa  actually  cetnmed  to  the  platai- 
tiff.  Tlie  defendant  allied  tbe  contract  to 
In  effect  that  be  would  work  the  solphur- 
ati  tot  $17  per  tat,  and  return  the  "bar,"— 


that  la,  the  total  amount  of  bolllon  obtained 
from  the  anlpQurets;  In  other  words,  that  he 
did  not  agree  to  obtain  and  account  for  at 
least  90  per  cent  of  the  assay  value,  but  that 
he  would  <nily  account  for  so  much  gold  aa 
he  obtained  from  the  sulphurets,  less  his  work- 
ing charges  of  $17  per  ton.  Tbe  cause  waa 
tried  by  a  Jury,  and  a  verdict  returned  for 
tbe  defendant  Plalntlff'a  motion  for  a  new 
trial  was  denied,  and  it  appeals  from  tbe 
judgment  and  tnm  tbe  order  denying  aaid 
motion. 

Counsd  for  appellant  concedes  that  them 
Is  a  conflict  in  the  evidence  as  to  what  the 
agreement  was  between  the  parties,  and  that 
therefore  the  defendanfa  version  of  it  haV'< 
lug  been  adopted  by  the  jury,  is  coccluaive 
upon  appeal;  but  insists  that  It  appears  tvom 
the  testimony  of  the  defendant  himself  that 
be  did  not  return  to  plaintiff  all  the  gold  ob- 
tained by  him  from  the  sulphurets  he  worked 
for  the  plaintiff.  "Hils  ccmtentlon  cannot  be 
sustained.  The  defendant  teatlQed,  In  sub- 
stance, that  he  did  deliver  all  the  gold  be  ob- 
tained, and  we  find  no  testimony  to  the  con- 
trary. But  we  understand  counsel's  conten- 
tion In  this  regard  to  be  that  defendant 
should  have  obtained  90  per  cent  of  the  assay 
value  of  the  sulphurets,  and  that  he  failed  to 
do  so;  and  he  makes  die  estimate  that  there 
Is  In  the  tailings  retained  by  the  defendant, 
and  which  he  never  offered  in  return.  $530, 
which  the  assay  of  the  tailings  shows  re- 
mained therein,  and  was  not  extracted  by  the 
defendant.  The  evidence  shows  that  after 
the  defendant  had  worked  part  of  the  sulphu- 
rets be  was  dissatisfied  with  the  result  and 
communicated  that  fact  to  the  plaintiff.  He 
also  adults  that  he  stated  to  the  plaintiff,  at 
the  time  the  contract  or  agreement  was  orig- 
inally made,  that  he  ought  to  obtain  90  per 
cent,  of  the  assay  value  of  the  sulphurets 
If,  fTMU  fraud,  lack  of  skill,  or  from  careless- 
ness or  negllgooce  In  worldng  the  snlphureta, 
a  large  amount  was  loot  in  the  tailings,  It 
might  be  that  the  plaintiff  would  have  had  a 
cause  of  actton  for  negligence  or  want  of 
e^ll.  and  the  assay  of  the  talUngs  would 
have  shown  approximately  the  amount  oC  6am- 
agesL  But  there  Is  no  all^atlon  In  the  com- 
plaint of  a  character  tending  to  sustain  such 
a  cause  of  action,  but  the  cause  of  action  la 
based  upon  an  agreement  that  he  would  ob- 
tain and  return,  or  return,  whether  obtained 
or  not  at  least  90  per  cent  of  the  assay 
value  (rf  the  sulphurets  delivered  to  him,  and 
more  If  more  should  be  obtained.  Nor  is 
there  any  allegation  or  evidence  of  any  cus- 
tom or  agreement  that  tbe  tailings  should  be- 
long to  or  be  delivered  to  the  plaintiff.  Tbe 
evidence  tenda  to  show  that  the  sulphurets 
were  rebellions  and  difficult  to  work,  but 
there  Is  no  evidence  tending  to  show  that  the 
defendant  did  not  honestly  and  faithfully  work 
them,  Dor  that  be  did  not  return  to  plaintiff 
all  the  gold  obtained.  3c»ne  alleged  errors 
of  law  occurring  upon  the  trial  are  q)eclfied 
In  tbe  statement,  but  none  of  these  are  noticed 
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•r  cooKQeDted  upon  In  appellant's  brief.  We 
Inve  examined  tbese  exceptloDS,  however,  bat 
ind  no  error  Justifying  a  reversal  of  tbe  jndg- 
nent  The  Judgment  and  order  appealed  from 
■boold  be  alUrmed. 

We  concur:    BELCHER,  C;  BRITT,  0. 

PER  GURIAH.  For  tbe  reasons  glTea  tit 
ibe  foregoing  oplnkUL  tbe  judgment  and  ocder 
appeaied  from  are  affirmed. 


HATTER  T.  "WOLF  et  at  (S.  F.  441.) 
fSopreme  Conrt  of  California.  Not.  27,  1896L) 
DiaHiBaA.L— SsTHNQ  Aside— Discretion. 
It  U  not  an  abtme  of  diacretioD  to  refuse 
to  set  aside  a  diamiBsal  for  failure  to  file  an 
amemVd  complaint  within  tbe  reqaired  time, 
wbPTe  tbe  aflioavita  of  tbe  attomej-s,  aa  to  the 
exiHtenoe  of  an  oral  atipulation  for  tbe  ezteDBinn 
»f  the  time  to  file  the  complaint,  are  contradic- 
torr. 

Commlsslonera'  decision.  Departnaent  2. 
Appeal  from  superior  court,  city  and  county 
of  San  Francisco;  J.  C  B.  Hebbard,  Judge. 

Action  by  J.  J,  Rauer  against  J.  Wolf  and 
•thera.  There  was  a  Judgment  for  defend- 
anta,  and  plaintiff  appeals.  Affirmed. 

O.  H.  Perry,  for  appellaat  WaL  J.  Tntika, 
Ar  re^oBdenta. 

BSLCHBR,  a  Tbe  plaintiff  brougbt  tbis 
action  to  recover  damairee  for  tbe  alleged 
ftreacb  of  a  written  contract  entered  into  by 
the  defendants,  of  San  Frandsco,  with  U. 
Brunhild  St  Oo^  ot  the  city  of  New  Xork. 
lelatlTe  to  tbe  sale  on  tbe  Pacific  coast  of  a 
antain  brand  of  champagne.  Tbe  contract 
was  dated  February  B,  1891,  and  was  to  mn 
fer  flTB  ^ai«.  The  complaint  was  filed  May 
90;  1895,  and  alleged  that,  prior  to  tbe  com- 
■WMement  of  the  action,  U.  Bninblld  Jk  Oo. 
anuMfeired  and  assigned  to  tbe  plaintiff  all 
:tieir  tiftbt,  title,  and  Interest  bi  and  to  their 
irialm  and  demand  ajtalast  defendants  for 
•Aamagca  under  tbe  oontcact.  A  general  and 
special  demurrer  to  tbe  complaint  was  Inter- 
"posed  and  snstalned,  and  pialnttfT  was  allow- 
••d  10  daya  to  amend.  No  amended  complaint 
•was  filed,  and  on  October  16,  1»95,  Judgment 
was  entered  dismissing  the  action,  and  award- 
ing' coats  to  defendants.  On  Novemt>er  B, 
J896,  the  {rialntlff,  pursnant  to  previous  no- 
ttoe,  aaoved  tbe  court  to  set  aside  tbe  aald 
jtidgmeirt,  upon  tbe  gnnmd  that  It  was  taken 
against  talm  ttarauKh  bis  Inadverlence  aod  ex- 
cusable ne^ect  la  support  of  tbe  motioa. 
lOalntUr  read  bis  own  afildarit  and  tbe  affl- 
davit  of  mie  J.  I.  MacAs,  and  bis  proposed 
■meaded  complaint;  and,  In  opposition  tbere- 
to,  tbe  defendants  read  tbe  affldavlt  of  tbeir 
sttomey,  WaL  J.  Tn^a,  and  tbe  deposition 
•9t  Henry  Bmidilld,  taken  In  tbe  ctty  of  New 
Ttwk.  Tbe  court  denied  tbe  motion,  and  frmn 
tbat  Older  the  plalntift  appeals. 

Section  478  of  the  Code  of  Ghil  Procednre 


provides  that  the  coort  may,  "upon  Bocb 
terms  as  may  be  Just,  relieve  a  party  or  his 
legal  representative  from  a  Judgment,  omto, 
or  other  proceeding  taken  against  him  tbroogk 
bis  mistake,  inadvertence,  surprise  or  excusa- 
ble neglect"  It  is  well  settled,  boweva:.  tbat 
appUcatkms  for  relief  Id  such  cases  are  ad- 
dressed to  the  sound  legal  discreticm  of  Uk 
trial  court,  and  tliat  ita  action  in  granting  or 
refusing  ancfa  an  application  will  not  be  dis- 
turbed on  appeal  unless  H  clearly  ai^eats 
that  tbe  court  abused  Its  discretion.  Wood- 
ward V.  Backus,  20  OaL  137;  Watson  v.  HaU- 
Foad  Oa.  41  Cal.  17;  Dougherty  v.  Bank,  68 
CaL  275,  9  Pac.  112;  BueU  v.  Emerich.  85 
CaL  116,  24  Pac  644.  The  qoestloo.  then,  is, 
does  it  appear  tbat  the  court  below  abused  lis 
dlacretioB  In  denying  tbe  plaintUTa  appUca- 
tion? 

Plaintiff's  affldavlt  read  In  support  of  tbe 
motion  simply  stated  that  tbe  court  had  made 
an  order  requiring  plalatlff  to  eKbiblt  to  de- 
fendants' attorn^  the  assignment  from  L. 
Froman  under  and  by  which  he  commenced 
said  action;  tbat,  upon  making  search  for  said 
assignment  he  discovered  tbat  it  bad  been 
lost  or  mislaid;  that  his  assignors  resided  in 
tbe  clt7  of  New  YoiIe,  and  tbat  be  wrote  to 
them  for  a  aew  assignment;  tbat  tbe  as- 
signors delayed  sending  the  new  assignment, 
and  tbe  same  did  not  reach  him  until  October 
21,  1895;  "that,  as  deponent  is  Informed  and 
verily  believes,  defendants*  attorney,  nnder> 
standing  that  said  assignment  bad  been  loot 
or  mislaid,  and  understanding  that  a  new  one 
had  been  sent  for,  promised  and  agreed  t»  ex- 
tend the  time  to  file  an  amended  complaint 
until  such  time  as  said  assignment  should  ar- 
rive." In  his  affidavit.  Macks  stated  that  be 
was  acquainted  with  Tuska.  defendants*  at- 
torney, and  that  he  fully  explained  to  Tuska 
the  fticts  connected  with  the  loss  of  tbe  as- 
Edgnment  first  obtained,' and  had  written  and 
sent  for  another  assignment;  that  Tuska 
promised  and  agreed  to  extend  the  time  for 
filing  aa  amended  complaint  unUl  a  oew  as- 
signment was  obtained;  that  on  October  15, 
1895,  he  presented  to  Tuska  a  stipidntlui  a- 
tendlDg  plaintiff's  time  to  file  an  amended 
complaint  and  at  the  same  time  laformed 
Tuska  that  be  expected  tbe  asslgnmem  In  a 
few  days,  but  that  Tn^a,  contrary  to  and  In 
violation  of  his  promise,  refused  to  rign  said 
stipulation  or  to  grant  nirther  time;  tbat  on 
the  next  day  be  again  saw  Tuska,  and  again 
requested  more  time,  but  Tuska  refund  and 
stated  that  a  default  had  already  been  enter- 
ed. The  proposed  amended  complaint  was 
verified  on  the  day  of  tbe  bearlog,  November 
8,  1685,  and,  as  to  tbe  assignment,  averred  In 
tbe  same  language  as  In  tbe  original  cam|dalnt 
that  It  was  made  to  plaintiff  by  11.  BruiAitd 
&  Co.  Mr.  Tuska,  in  his  aflMavit,  atnted: 
That  untii  the  16tfa  day  of  October.  1805.  he 
never  tuevr  Mr.  Macks  to  be  in  uiy  wise 
connected  with  the  said  cause,  and  that  be- 
fore that  day  he  never  had  any  interview  or 
convereatlon  wMh  blm  aboat  the  eaaaa  «r 
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about  the  asslgnmeat  ia  his  afflkterit  referred 
to,  or  about  any  extension  or  extensions  of 
time  to  be  glTen  or  granted  to  the  plaintiff  to 
file  an  amended  complaint,  or  for  any  other 
pvipoee.  That  he  was  never  Informed  by 
Macbs,  or  by  any  person  connected  with  the 
ptaintUTs  cause,  that  plaintiff  had  an  assign- 
ment from  U.  BruDhUd  &  Oo.,  or  that  ttA 
came  had  been  lost,  or  that  Maeks  or  the 
plaintiff  had  written  or  sent  for  another  as- 
signment; and  that  he  did  not  promise  or 
agree  to  extend  the  time  for  filing  an  amend- 
ed complaint  until  a  new  assignment  was 
obtained. '  That  the  only  person  whom  he  ever 
knew  or  spoke  to  on  behalf  of  or  represent' 
ing  the  plaintiff  In'  the  cause,  until  the  16th 
of  October,  was  Mr.  Perry,  plalntilTs  attor- 
ney of  record.  That  on  August  8Uth  a  mo- 
tion made  by  him  on  behalf  of  defendants  for 
an  exhibition  and  inspection  of  the  assign- 
ment alleged  In  the  complaint  to  have  been 
made  by  H.  Brunhild  &  Co.  to  plaintiff  was 
granted,  but  no  Mich  exhibition  or  Inspection 
was  ever  made  or  granted.  That  on  the  aajne 
day,  August  SOtii,  the  defendants'  demurrer 
was  argued  before  the  court,  and  sustained; 
and,  at  tlie  request  of  Mr.  A'erry.  he  consent- 
ed that  plaintiff  might  have  20  days'  further 
ttme  within  which  to  file  an  amended  com- 
plaint That  the  20  days  expired  oo  the  lUtta 
ot  S^tetnber,  and  on  the  2lst  day  thereafter 
Mr.  Perry  requested  hUn  to  grant  10  days* 
further  time,  which  be  dKL  That  on  Septem- 
ber 30th  Mr.  Perxy  again  requested  a  further 
extension  itt  10  days,  and  be  cojnpUed  with 
this  request  That  the  last  extension  expired 
October  10th,  and  that  about  0  o'clock  of 
tbat  night  Blr.  Perry's  clerk  came  to  his  room, 
and  asked  for  a  further  extension  of  time  to 
file  an  amended  complaint,  saying  that  Mr. 
Perry's  time  had  been  so  engrossed  that  he 
could  not  find  the  necessary  time  to  prepare 
an  amended  complaint  That  he  did  not 
wish  to  take  advantage  of  Mr.  Perry,  and  so 
consented  to  a  further  extension  of  6  days, 
and  at  the  same  time  told  the  cleA  that  he 
would  grant  no  further  extensions.  That  the 
last  extension  exph^  on  October  15th,  and 
no  amended  complaint  was  served  or  filed  on 
that  day,  and  no  aptdication  was  made  for 
any  further  extension.  That  on  the  morning 
of  October  Itm  he  directed  the  clerk  of  the 
court  to  enter  the  detault  of  plaintiff,  and  to 
enter  Judgment  thereon  In  favor  of  defend- 
ants for  costs.  That  on  the  Ittth  ot  October, 
after  the  default  was  entraed,  Mr.  Macks 
called  at  his  office,  Introduced  himself,  and 
asked  blm  to  grant  a  further  extension  of 
time  to  file  an  amended  complaint  That  "this 
was  the  first  ai>pearance  of  Mr.  J.  I.  Macks 
on  the  scene;  the  first  knowledge  I  bad  of  his 
existence  or  his  connection  with  the  cause.  I 
declined  to  set  aside  the  default,  or  to  granr 
the  requested  time.  My  refusal  waa  absolute 
and  nnqnalifled."  That  he  bad  read  the  atU- 
davlt  of  the  plaintiff,  and  that  he  never  had 
an  nnderstapdlpg  with  blm  or  with  any  one 
connected  with  Us  efflee,  and  never  promised 


or  agreed  to  extend  tbe  -dme  to  file  an  amend- 
ed complaint  until  such  time  as  the  asHign- 
ment  referred  to  should  arrive.  "Mr.  Perry, 
the  only  person  with  wlium  1  dealt  In  this 
cause  representing  the  plaintiff,  never  re- 
quested of  me  such  an  Indefinite  and  unlimit- 
ed extension,  but  always  limited  the  time  in 
the  BtU>ulations  prepared  by  him  for  tbe  pe- 
riods as  I  have  alreaity  stated  above,  except 
the  last  extension,  which  1  redut-ed  from  ten 
to  five  daya."  Mr.  Brunhild,  in  his  deposi- 
tion, stated  that  his  firm  was  engafced  in  the 
liquor-importlog  business  in  the  city  of  New 
York,  from  July,  ISWO,  to  August  la,  1893; 
that  the  firm  became  insolvent  and  oo  the 
last-named  day  its  business  was  sold  out  to 
Leopold  Froman,  and  the  firm  went  out  ot 
existence.  He  did  not,  however,  state  that 
his  firm  ever-sold  or  assigned  to  tYoman  any 
contract  It  may  have  had  with  defendants,  or 
that  it  ever  sold  or  assigned  to  the  plaintiff 
any  claim  for  damages  It  may  hare  bad 
against  defendants. 

It  will  be  observed  that  it  does  not  appear 
from  bis  aflUdaTlt  or  otiierwise  that  Mr. 
Macks  had  any  connection  with  the  case,  or 
any  authority  to  ask  for  an  extension  of  ttma 
to  file  an  amended  complaint  It  will  also 
be  observed  that  the  statements  of  Mr.  Tuska 
as  to  the  extensions  of  time  granted,  and  the 
circumstances  under  which  they  were  grants 
ed,  were  In  no  way  controverted  or  denied. 
Under  tbe  showing  made,  U  cannot  therefore, 
In  our  opinion,  be  said  that  the  court  below 
abused  Its  discretion  In  denying  the  plalntlff'fl 
motion.  The  order  should  be  afttrmed. 

We  CMicnr:  SBARI^,  C;  BBITT,  OL 

PER  CURIAM.  For  the  reasons  given  la 
the  foregoing  opinion,  tbe  order  is  affirmed. 


K£;NNEDT  &  SHAW  LUMBER  CO.  et  aL  t, 

PRIET  et  a).    (S.  F.  452.) 
(Supreme  Court  ot  CsJifornla.   Nov.  27,  1886.) 

UBCHANiCa'  LlBMB  —  MATBRIA.L  Hb**  —  PbRSOHU 
JOUOHSXT  MAINST  OWS-BB— V4.UDiTT. 

In  consolidated  actions  by  several  ma- 
terial men  to  foreclose  their  respective  liens  the 
contractor  made  default,  and  the  owner  an- 
swered that  he  was  ready  to  pay  to  the  per- 
sons claiming  to  be  lioniiolders  tbe  balance  due 
to  the  contractor,  "whenever  the  respective 
amount  due  to  eacb  Henbolder  is  determitied." 
It  was  found  that  A.  and  B.  had  do  liens.  It 
waa  further  adpudfied  that  after  paying  the 
claims  of  tbe  lieDbolders,  tbe  bataace  of  the 
smoTint  admitted  to  be  dne  to  the  contractor 
should  be  paid  by  tbe  owner  to  A.  and  B.  in  pro- 
portion to  their  claims.  HHd,  tbnt  tbe  owner's 
offer  did  not  run  to  A.  or  B.,  and  that  the  person- 
al judgment  io  their  faror  against  him  was  void. 

Department  2.  Appeal  from  supwior  court, 
city  and  county  of  San  Francisco;  Eugene  S. 
Garber,  Judge. 

Consolidated  actloas  by  the  Kennedy  A 
Shaw  Lumber  Company  and  others  against 
Pierre  Priet  and  others  to  foreclose  mectuui* 
ka'  Ueofl.   Vroai  a  penonal  JudcnaBt  In  lift- 
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TOT  of  two  of  plalntlffB,  defendftnt  Priet  ap- 
peals. Reveised. 

D.  H.  Wblttemore.  for  iu^eUant  W.  H. 
Jordan,  for  reepondents. 

HENSHAW,  J.  Tbe  Kennedy  ft  Shaw  Lnm- 
ber  Oompany,  the  Depew  Planlng-MUl  Cora- 
pany,  and  others  ec»niaenced  their  actiooB 
to  foreclose  mechanics'  and  material  men's 
liens  niKin  the  proi>erty  of  appellant,  Prlet, 
The  action*  were  consolidated.  Fletcher,  the 
contractor,  suffered  default  Prlet,  the  own^, 
answered,  setting  up  a  ccmtract  with  Fletcher, 
and  naming  the  sum  due  and  unpaid  there- 
on. He  averred  that  be  was  "ready  to  pay 
said  sum  of  ¥5,384.50  so  doe  to  said  Fletcher 
to  the  said  persooe  so  claiming  to  be  lien 
holders  In  i>roportlon  to  their  re8[>ectlve  claims, 
wfaeneTer  the  reepectlTe  amoant  due  to  each 
Uenholder  Is  determined."  Tbe  court  held  the 
contract  between  Prlet  and  Fletcher  to  be 
Told.  It  decreed  Uens  to  all  <rf  the  other 
plaintiffs  excepting  the  respondents  herein. 
It  was  held  that  they  liad  no  liens.  A.  Jndg- 
ment  was  awarded  the  UenbolderB  tot  tbe 
sale  of  the  property,  and  the  court,  then  snb- 
tracting  the  aggregate  amount  due  the  lien 
holders  from  the  ^,884.50  above  mentioned, 
adjudged  that  Prlet  should  pay  the  differ- 
ence, amounting  to  flJOO,  to  these  respond- 
ents. It  was  Intimated  upon  a  former  ap- 
peal In  tbe  case  that  t^  portion  of  the  Judg- 
ment (which  Is  the  portion  here  appealed 
from)  was  erroneous.  Lumber  Oo.  t.  Priet,  45 
Pac.  386.  Reiqm^enta*  aiguments  have  not 
modified  our  views.  Tbe  Judgment  is  a  some- 
what curious  attempt  to  treat  the  action  as  a 
creditors*  bill.  Respondents,  not  being  liea- 
h(dders,  could  neither  have  any  recourse 
against  tbe  owner's  property  nor  any  personal 
Judgment  against  him.  Lumber  Co.  r. 
Schmitt,  74  OaL  G2G,  16  Pac.  616;  Lumber 
Co.  T.  Winiams  (Cal.)  31  Pac.  1128.  Yet  a 
personal  Judgment  was  what  was  given  them. 
No  support  can  be  found  for  this  Judgment 
In  the  offer  of  the  answer  above  quoted.  Not 
being  Ilenbolders,  the  offer  did  not  run  to 
them.  The  portion  at  the  Judgment  appealed 
from  Is  ordered  vacated  and  annulled. 

Weooncar:  TOMPLB.  J.;  McFABLAND,  J. 


KAUFMAN  T.  8UPDBI0B  COURT.    (8.  F. 
438.) 

(Snpreme  Court  of  California.   Nov.  SO,  1806.) 

DlSHIBSAL  —  RlSBT  OF   PuiNTirv   TO   DiBBOT  — 

Failube  op  Clerk  to  Extkb  Ordbb 
—  Erroneous  Emtrt. 
1.  An  order  of  dismlBBal  having  been  erro- 
neonsly  entered,  the  defendants  moved  to  cor- 
rect the  entry.  Pending  the  motion,  the  plain- 
tif£  filed  a  dlsmisBal  of  the  action,  entering  direc- 
tiouB  therefor  in  the  clerk's  order  book,  and  pay- 
ing the  fees.  There  was  no  demand  for  amrm- 
aUve  relief  on  the  part  of  defendants  on  file 
at  the  time,  but  the  clerk  refused  to  enter  tbe 
judgment,  on  the  ground  that  tbe  cause  had 
been  already  dismissed.    Oo  hearing  the  mo- 


tlon  the  former  order  of  dismissal  was  set  a^e, 
and  immediately  thereafter  the  defendant  filed 
an  answer  and  cross  complaint  setting  up  an 
affirmative  demand.  HoM,  that  under  Code  Civ. 
Proc.  i  681,  providing  that  an  action  mar  be 
dismissed  by  the  plmtlfl  at  any  time  befwe 
trial,  on  payment  of  costs,  where  affirmative  re- 
lief has  not  been  sought  by  the  defendant,  the 
plaintiff  was  entitled  to  a  dismissal  in  accord- 
ance with  bis  directions  to  the  clerk. 

2.  The  failure  of  the  clerk  to  ooraply  with 
plRintifiTa  dii^ections,  and  the  snbsequent  filing 
of  a  cross  complaint  by  defendant,  conld  not 
defest  platntHTs  right  to  have  the  action  dis- 
missed. 

8.  The  plaintiff's  right  to  dismiss  was  not  af- 
fected by  the  fact  that  there  was  already  aa 
the  recora  an  emneons  and  invalid  entzr  of  dla- 

missaL 

Id  bank. 

Application  by  0.  E.  Kaufman  for  a  writ 
of  prohibition  against  tbe  superior  court  of 
San  Frandsce  county.   Writ  granted. 

Frank  Shea,  for  petitioner. 

HENSHAW,  J.  This  la  an  appUcation  for 
a  writ  of  prohibition  to  restrain  the  superior 
court,  and  William  T.  Wallace.  Judge  there- 
of, from  proceeding  further  In  the  action 
commenced  in  said  court  by  C.  H.  Kaufman 
against  Joseph  B.  Shaln  and  others.  Tbe 
following  facts  are  p«llnent  to  tbla  con- 
sideration: Id  1889,  Kaufman,  who,  as  re- 
ceiver of  the  estate  of  one  Mackenzie,  an 
insolvent,  had  in  possession  the  sum  of  $5,- 
769.52  belonging  to  his  said  estate,  commen- 
ced an  action  In  Interpleader  against  the 
creditors  of  Mackenzie,  rival  claimants  of 
the  fund.  He  paid  the  money  Into  court, 
and  obtained  an  order  thereof  restraining 
tbe  defendants  from  proceeding  against  blm 
and  harassing  him  with  litigation  concern- 
ing it.  Certain  of  tbe  defendants  demurred 
to  the  complaint,  and  the  demurrers,  com- 
ing on  for  hearing,  were  sustained  In  the 
absence  of  plaintiff  and  his  attorney.  A 
minute  entry  was  made  by  the  cleA  to  the 
effect  that  tbe  court  ordered  the  action  dis- 
missed. Thereafter,  upon  Augnst  18,  1891, 
said  Kaufman,  believing  the  action  to  have 
been  dismissed,  in  which  belief  tbe  Judge 
seems  to  have  shared,  sought  and  obtained 
an  order  permitting  him  to  withdraw  tbe 
money  deposited  by  blm,  and.  In  pursuance 
of  the  order,  did  withdraw  It  A  Judgment 
of  dismissal  bad  not  at  that  time  been  en- 
tered, but  such  Judgment  was  entered  and 
recorded  by  tbe  clerk  upon  March  14,  1894. 
Upon  May  2,  1894,  the  attorney  for  Davis, 
another  of  the  defendants,  gave  notice  that 
he  would  move  to  correct  the  minute  entry 
above  referred  to,  and  to  vacate  tbe  Judg- 
ment of  March  14th.  Notice  was  likewise 
served  that  an  order  would  be  sought  com- 
pelling Kaufman  to  return  Into  court  the 
money  so  by  bim  withdrawn.  These  mo- 
tions were  argued  and  submitted  for  deci- 
sion upon  May  25,  1894^  Upon  May  28. 
1894,  while  the  motions  were  under  submis- 
sion, Kaufman,  by  hla  attttraey.  filed  wit^ 
the  clerk  of  the  court  a  fflsmtaaal  of  tbe 


Digitized  by 


TTATTPWAV  v.  SUPERIOB  COUBT. 


905 


ftction,  and  wrote  an  order  on  the  derk'B 
order  book,  accordioc:  to  cnitom,  directing 
entry  of  Judgment  of  dismissal  of  the  action, 
and  at  the  same  time  paid  the  legal  fees  for 
entering  such  Judgment,  taking  a  receipt 
therefor.  At  this  time  there  was  not  on 
file  on  the  part  of  any  of  the  defendants  to 
the  action  any  cross  complaint,  counterclaim, 
or  claim  of  affirmative  relief  whatsoever. 
The  clerk  did  not  enter  this  Judgment  as  di- 
rected, Justifying  his  refusal  to  do  so  upon 
the  fact  that  a  Judgment  of  dismissal  (that 
of  March  14th)  was  already  of  record.  The 
demand  for  a  Judgment  of  dismissal  was, 
however,  filed,  as  appears  by  the  affidavit 
of  the  deputy  clerk  who  filed  it.  The  dis- 
missal was  entered  in  the  dei^'s  register. 
The  time  of  its  entry  Is  In  dispute;  but  it  la 
an  immaterial  matter,  which  need  not  be  de- 
termined. ITpon  August  20,  1894,  the  court 
made  its  order  correcting  the  minute  entry 
by  striking  therefrom  the  order  of  dismissal 
of  the  action,  and  at  the  same  time  set  aside 
the  Judgment  entered  upon  March  14,  1894. 
Immediately  thereafter,  and  on  said  day, 
defendant  Davis  filed  an  answer  and  cross 
complaint.  Kaufman  appealed  from  this 
last  order,  bnt  his  appeal  was  not  sustained. 
Kaufman  v.  Sfaain,  111  Gal.  16,  43  Pac.  88a 
Upon  February  19, 1896,  the  remittitur  was 
filed  In  the  matter  of  this  last  appeal,  and 
defendant  Davis  gave  notice  that  he  would 
apply  to  tue  court  for  an  order  compelling 
Kaufman  to  repay  the  moneys  Into  court 
Upon  the  following  day,  the  clerk,  at  the 
request  of  plalntitTs  attorney,  entered  the 
Judgment  of  dismissal  demanded  upon  May 
28,  Ia94.  Kaufman  is  still  assignee  of  the 
estate  of  the  insolvent,  and  in  another  de- 
partment of  the  said  court  his  accounts  as 
assignee  have  been  presented  for  and  are 
awaiting  settlement  He  Insists  that  the 
order  which  the  court  Is  about  to  make,  com- 
pelling him  to  repay  the  moneys  into  court, 
and  all  other  and  further  threatened  pro- 
ceedings in  said  action,  will  be  In  excess  of 
Jurisdiction,  and  void;  and  he  bases  this 
upon  the  contention  that  be  had  a  right  to 
dismiss  the  action  upon  May  28,  1894,  and 
that  the  action  waa  legally  dismissed  upon 
said  date. 

Under  section  691  of  the  Oode  of  Civil  Pro- 
cedure an  actiw  may  be  dismissed  by  the 
plaintiff  at  any  time  before  trial,  upon  pay- 
ment of  costs,  provided  a  coonterclalm  has 
not  been  made,  or  afflnmitlve  relief  sought 
by  the  cross  complaint  or  answer  of  the  de- 
fendant This  language  is  general.  The  ar- 
ticle "an"  Is  equivalent  to  "any,"  and  the 
provisions  of  the  section  are  applicable  to  an 
action  in  interpleader  such  as  this,  as  well 
as  to  other  forms  and  causes  of  action.  The 
plaintiff.  Kaufman,  then,  had  the  legal  ilglrt 
to  dlKolas  his  action  before  the  filing,  upon 
the  part  of  any  of  the  defendants  therein,  of 
an  answer  seeking  affirmative  relief.  Upon 
May  28,  1891,  he  to<A  every  affirmative  step 
required  by  the  statute  for  this  purpose.  Ha 


filed  with  the  clerk  of  the  court  a  dlsnOssaL 
He  wrote  an  <H^er  therefor  in  the  cieA'a  or- 
der book,  and  paid  the  legal  fees  for  entering 
such  a  Judgment  At  that  time  none  of  the 
defendants  had  made  answer.  There  waa  on 
file,  neither  answer  nor  l^  crosa-cranplalnt 
any  claim  to  the  fund  or  for  affirmative  re- 
lief. If  plaintiff  was  at  that  time  enUtled  to 
dismiss  his  action,  the  faUure  of  the  clerk  to 
perform  his  ministerial  duties  by  entering  the 
dismissal  in  tiie  register,  and  causing  a  proper 
Judgment  of  dismissal  to  be  entered  In  his 
Judgment  bocdc,  should  not  and  cannot  be  al- 
lowed to  affect  the  substantial  rights  of  the 
parties;  in  other  words,  If  plaintiff  at  that 
Ume  bad  the  right  to  dismiss  his  action,  and 
had  taken  all  the  proper  steps  to  that  aid,  that 
rigtit  could  not  be  Impaired  or  lost  by  the  re- 
fusal of  the  clerk  to  perform  a  plain  duty,  or 
by  the  subsequent  ffilng  of  a  cross  complaint 
by  one  of  the  defendants,  or  by  txrth  of  these 
circumstances.  The  Judgment  afterwards  en- 
tered by  the  clerk  upon  February  20, 1896,  will 
be  considered,  in  determining  the  respective 
rights  of  the  parties,  as  having  been  entered 
upon  May  28,  1894,  if,  as  has  been  said.  It 
was  the  duty  of  the  clerk  at  that  time  to  have 
entered  It.  And  that  this  was  the  clertL's 
plain  duty  there  can  be  no  doubt  Plaintiff's 
li^t  to  dismiss  his  actim  with  1^1  fbrm 
and  effect  could  not  be  impaired  by  the  fact 
that  a  Judgment  of  dismissal,  Improvldently, 
irregularly,  and  illegally  entered,  ,was  upon 
tlie  books.  This  Irregular  Judgment  of  March 
14,  1S94,  was  not  of  the  procurement  ol  the 
plaintiff.  He,  as  w^  as  the  Judge  of  the 
court,  accepted  It,  for  a  time  at  least,  as  be- 
ing regular  and  legat  That  it  proved  not  to 
be  did  not  deprive  him  of  his  statutory 
right  to  dismiss  the  action  of  his  own  motion. 
He  took  all  proper  steps  to  this  end  before 
any  answer  or  cross  complaint  upon  the  part 
of  any  of  the  defendants  was  sought  to  be 
filed,  and  at  a  time  when  his  right  to  dismiss 
was  absolute.  In  Hinkel  v.  Donobue,  90  Cal. 
389,  27  Pac.  301,  a  not  dissimilar  state  of  facta 
was  presented.  Plaintiff  ffied  a  dismissal  of 
his  action,  but  Judgment  of  dismissal  thereon 
was  not  entered.  Thereafter  defendant  ap- 
peared and  filed  an  answer,  whereupon  plain- 
tiff gave  notice  that  he  would  upon  a  later 
date  move  the  court  to  strike  out  the  answer, 
and  to  enter  a  Judgment  of  dismissal  In  the 
action  nunc  pro  tunc.  Defendant  before  the 
date  of  the  hearing  of  the  motion,  filed  a  cross 
complaint,  and  contended  that  the  action  was 
not  dismissed  until  Judgment  of  dismissal  had 
been  entered,  and  that  by  the  filing  of  his 
cross  Cfunplalnt,  the  right  of  plaintiff  to  dis- 
miss the  action  was  lost  It  was  held  that 
the  plaintiff  had  the  right  to  have  the  action 
dismissed  at  any  time  before  trial,  upon  the 
mere  filing  of  the  dismissal,  and  to  have  Judg- 
ment entered  thereon  accordingly,  and  that 
the  Judgment  so  entered  Is  to  be  regarded  as 
having  been  made  at  the  date  of  the  notice 
of  the  motl^.  So,  here,  to  preserve  the  sub* 
Btantlal  rights  oS  the  parties,  the  Judgment 
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entered  npen  FtAjrtmrf  20.  1896,  will  be  beld 
to  relate  to  tbe  date  of  the  detnand  tbe 
•dlsmlsBal  of  the  action.  Let  the  writ  Issue 
SB  prayed  for. 

We  coDcur:  McPAIUiAND,  J.;  TEaiPLB, 
J.;  HABRISON,  J.;  VAN  FLEET,  J. 


EVANS  T.  JOHNSTON.    <Sac.  78.) 
(Sniirenie  Ooart  of  Oalitomia.   Dec  £»  1886.) 
DmtMi.'L — Wbbn  BiFnoTiTa— Amwbii^— 

EviDBNCE. 

1.  An  actios  U  peadinfr,  and  constitutea  good 
ground  for  a  plea  in  abatement  in  a  second  ac- 
tion for  the  same  cnnse,  until  a  jndsment  of  dis- 
ntiuial  is  entered  therein,  tbouffh  aa  order  for 
its  dlsmisBsl  has  been  made  and  entered  on  the 
fninates  of  the  court. 

2.  Incompetent  teatimoay  will  not  be  stricken 
'•nt  on  motion,  where  glren  wtthoat  objection. 

D^rtment  2.  Appeal  from  superior  court, 
Lassen  county;  W.  T.  MasteD,  Judge. 

ActioQ  by  J.  F.  Evans  a£aiatt  Rob^  John- 
«tOD,  adminlBtrator.  Judgment  for  ^alntlff, 
and  defendant  apjpeals.  Reversed. 

Spenoer  A  Raker,  F.  0.  ^naec,  and  A.  L. 
Sblnu,  for  appellant  Goodwin  A  Goodwin, 
Cor  veapoodent. 

TEMPLE,  J.  This  action  was  brooffbt  to 
foreclose  a  mortgage  of  real  estate,  eieculed  by 
one  Joseph  Sivley,  In  favor  of  plaintiff,  on 
die  12th  day  of  June.  1S86.  Said  Sivley  died 
December  10,  1886,  and  was  owner  of  the  real 
estate  at  the  time  of  his  death.  The  mortgage 
was  ^ven  to  secure  the  payment  of  a  note  for 
$400  and  interest    It  became  due  June  12, 

1886.  This  suU  was  commenced  June  23, 
1894.  Defeodaat,  Johnston,  was  appointed  ad- 
ministrator of  the  estate  of  Joseph  Sivley  June 
10,  1887.  and  is  still  such  administrator.  July 
19,  1887,  plaintiff  commenced  an  action  In  the 
fluperior  couit  of  Lassen  county  to  foreclose 
this  mortgage,  and  caused  summons  to  be  Issued 
on  the  same  day.  Nothing  further  was  done 
In  the  case  until  January  20,  1894,  when  an 
order  dismissing  the  case  without  prejudice  to 
a  new  action  was  made  hy  the  court,  and  en- 
tered In  Its  minutes.   On  the  28th  day  of  July, 

1887.  and  within  the  time  allowed  by  law  for 
the  presentation  of  claims  against  the  estate, 
plalntlft  presented  to  the  administrator  his 
claim  t^n  the  note,  duly  verlQed,  and  the 
same  was  then  allowed  by  the  administrator. 
It  Is  found  that  the  mortgage  was  alfo  presented 
as  a  part  of  the  plaintiff's  claim,  but  this  find- 
ing is  challenged  as  one  not  supported  by  the 
evidence.  According  to  the  transcript,  a  copy 
of  the  mortgage  was  not  attached  to  and  pre- 
sented with  the  claim,  nor  was  It  described  or 
reference  made  to  the  date,  voliune,  or  page  of 
fts  recordation.  The  mortgage  was,  therefore, 
not  presented.  The  answer  contains  denials  of 
the  presentation  of  the  claim  and  of  nearly  all 
the  allegationB  contained  in  the  complaint,  and 
sets  up  several  defenses,  to  wit:  (1)  Payment; 
(2)  a  former  action  for  same  cause;  (3)  pend- 


ing of  aiuTtiioi  aotloB  between  tte  aum  partkM 
on  the  sauK  cawe  ot  aotio*;  and  (4)  staivte 
of  Umitatlona.  The  polnta  presented  on  the  ap- 
peal arise  upon  certain  speclAcatlona  of  the 
faasuffldency  ot  the  evidence  to  aupport  the  flnd- 
inga.  The  appeal  waa  taken  within  60  daja 
after  rendition  at  Judgment 

First,  In  regard  to  the  plea  in  abatement  It 
was  shown  or  admitted  ttiat  the  cause  of  action 
in  the  former  case  was  tbe  same  as  tn  thia,  and 
the  parties  are  alao  substantially  the  same.  Aa 
already  stated,  that  action  was  dlsmLsaed.  od 
motion  of  tbe  plaintiff,  by  the  court  and  an 
order  to  the  effect  duly  entered  In  the  minutes 
of  the  court  Again,  after  thla  action  was 
commenced,  and  the  plea  on  abatement  bad 
been  Inrerposed.  the  court  affaln.  on  modm 
the  plaintiff,  ordered  tbe  former  action  dis- 
missed as  of  January  20,  1894.  According  to 
tbe  rule  laid  down  in  Moore  w.  Hoiridos,  83 
CaL  270,  23  Pac  318.  a  dlamlsaal  then  was  a 
sufficient  aunw  to  the  plea  in  abatement  But 
oufortunatejy,  so  far  as  tbe  record  ahowa,  on 
neither  occasion  waa  thwe  a  Judgment  ot  dte- 
mlsnl  entered.  Counad  ttx  respondent  aa^ 
that  a  Judgment  in  due  form  waa  entered  by 
the  clo-k.  If  so,  since  the  finding  waa  chal- 
lenged aa  not  being  austalned  la  this  respect 
h?  the  evidence,  It  was  tbe  duty  ot  the  re- 
qiondeDt  to  see  tlat  tbe  bill  of  ezoeptloBs  aa 
settled  omtalned  the  evldenoe  diowlng  the  fact 
Aa  the  bill  does  not  oontaUa  such  evidence,  we 
must  presume  that  tbeve  was  none.  Sevcnl 
cases  are  cited  in  which  this  court  has  held  ciiat, 
imtll  a  Judgment  of  diamlssal  la  entered,  tbe  ac- 
tion is  still  pending.  Brady  v.  Tiaaes-Ulmr 
Co.,  106  CaL  56,  39  Pac.  200;  Page  v.  Page, 
77  CaL  83.  19  Pac  183:  Page  v.  Superior  Court. 
76  CaL  373.  13  Pac  385;  Barnes  v.  Barnes.  96 
CaL  173.  30  Pac  2^  It  la  true  that  after  an 
order  dlsmissmg  the  case  has  been  entwed  in 
the  mlontes,  a  defendant  could  not  then  pre- 
vent a  dismissal  hy  filing  an  answer  cantainlng 
a  counterclaim  before  tbe  actual  entry  of  Judg- 
ment. The  plaintiff,  who  in  a  proper  case  lias 
himself  ordered  It  to  be  dlamlased.  or  has  ob- 
tained an  order  of  dismissal  from  tbe  court, 
cannot  thus  be  defeated.  Judgment  will  be 
entered  nunc  pro  tunc.  Kaufman  v.  Siqi^^ 
Court  (filed  November  30th)  46  Pac  904.  But 
until  Judgment  the  court  has  not  lost  Jurlf^e- 
tlon;  nor  could  the  defendant  appeal  from  the 
Jud^ent  of  dlsmifnal;  and  If.  Dotwitbstant^og 
the  order  of  dlamlssat.  an  answer  Is  filed,  and 
the  court  proceeds  with  tbe  trUd,  and  judg- 
ment Is  entered,  such  Judgment  cannot  be  at- 
tacked, even  in  a  direct  proceeding.  Barnes  v. 
Bjirnes,  supra.  It  fotlows  that  tbe  plea  la 
abfltenient  fthould  be  sustahied. 

2.  The  motion  to  strike  out  the  evidence 
given  by  the  plaintiff  in  regard  to  matters  which 
occurred  before  the  death  of  Slvky  waa  pn^ 
erly  dejiled.  The  evldanos  wu  admlttad  wiflh 
out  objection. 

3.  The  objection  to  the  finding  that  the  plain- 
tiff presented  for  allowance  his  said  mort- 
ga(7e  or  a  claim  secured  tliereby.  that  the  same 
Is  not  sivtxffted  by  the  erldeace,  must  be  sua 
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talaed.  Thli  taas  already  been  suffldently  dta- 

cussed. 

No  questioD  Is  made  on  this  appeal  In  regard 
to  the  statute  ot  Umltatkms.  Several  other 
points  are  ma^,  but  tbey  are  all  sudi  as  may 
not  arise  upon  anotber  trial,  or  win  be  difltt- 
ently  presented.  Judgment  reveraed. 


We 

SON,  J. 


ICcFARIAND,  J.i  HABBI- 


PEOPLB  T.  THOMPSON.  (Or.  159.) 
Supreme  Oonrt  of  California  No-r.  SO,  1886.) 
CniviXAL  L&w— Appbalablb  Orders. 
An  appeal  fnoi  an  order  fiziiig  the  day  for 
the  pzecauon  of  a  aentcnce  of  omth  wUl  be 
dlsmiased.where  It  appears  that  the  day  so  fUcd 
has  long  since  pasied. 

In  bank.  Appeal  from  superior  court,  Loa 
Angeles  county;  B.  N.  Smith,  Judge. 

W.  H.  Thompson  was  convicted  of  a  crime, 
and  sentenced  to  death.  From  an  order  fix- 
ing the  time  of  execution,  the  defendant  ap- 
peals. Dismissed. 

Ben.  Goodrich,  D.  K.  .Traak,  and  Wm.  A. 
Harris,  for  appellant.  Atty.  Gen.  Fltigmld, 

for  the  People. 

PEtR  CURIAM.  This  Is  an  appeal  from 
an  order  appointing  a  day  for  the  execution 
of  the  Judgmmt  of  death  pronounced  against 
the  defendant  At  the  time  the  day  was 
•o  anointed  an  appeal  was  pending  from 
«n  order  refusing  a  new  trial,  and  the  point 
made  here  (If  it  can  be  said  that  any  point 
was  made)  was  that  It  was  error  to  execute 
the  judgment  pendlnc  that  appeal.  The 
time  for  execution  of  the  Judgment  was 
fixed  for  May  22,  1896.  As  that  time  has 
long  since  paaied  this  appeal  Is  of  no  further 
interest,  and  la  therefore  dlsmlsaed. 


UNION  mtANSP.  00.  T.  BASSBOT  et  aL 
(No.  1S.889.)* 
(Supreme  Oonrt  of  Oallfomla.   Oct.  IS,  1896.) 

Btatb  Harbor  CoHMiB8io:fBRS— Rbasokablbnisr 

,  or  RBAULATIOIT8  — QnssTioii  aw  Law  —  Iwjtjito- 

TIOH — HSABSAT  EVIDBROI — HARHL.nS  ERROR. 

1.  Under  Pol.  Code,  ft  2S24,  aathorislnff  the 
state  harbor  commiMloDera  to  make  "reasoo- 
able"  resulatioDs  concvning  the  management 
of  the  property  Intrusted  to  them,  and  to  as- 
sfxn  BSltaDle  wbarrea  for  the  exclnslre  use 
ox  ▼easela,  the  coortB  Buy  review  the  rela- 
tions of  said  eommhsieacrB,  and  declare  them 
biTalid,  If  ooresBcuaUe. 

2.  Whether  a  rejrulatlofi  of  tbe  board  of  state 
harbor  commissioners  changing  the  docking 
place  of  a  Bteamboat  company,  and  reqniring  it 
to  land  its  psasengen  and  freight  at  a  different 
wharf  from  that  to  whldi  it  had  prerioaely  beeo 
anigned.  Is  unreasonable,  iB  a  conclusion  of 
law,  to  be  deduced  by  the  court  from  tbe  facts 
proved. 

8.  In  an  action  to  enjoin  the  state  harbor 
commisaionen  from  euirorclng  a  resolution  re- 

Siniring  phUntlft  steamboat  company  to  change 
ts  landing  place  ffema  the  0.  wharf  to  the  M. 

a  Behsarbv  giantedi 


wharf,  400  yards  distant.  It  appeared  that  near- 
ly all  the  freight  carried  1^  plaintiff  and  Its 
compctttors  consliited  of  wheat  and  flour,  which 
the  shippers  geuemlly  required  abonld  be  de- 
lirercd  at  the  B  and  C.  wbarvea,  near  which 
tbe  market  fo-  product  of  this  kind  bad  been  es- 
tabliahed  for  more  than  ten  years;  that,  as  there 
was  no  sale  for  auch  produce  at  or  near  the  M. 
wharf,  carrierB  oould  not  procure  it  as  freight 
to  be  delivered  there;  that  there  was  active 
competition  for  freight  between  plaintiff  and  an- 
other carrier,  which  tiad  a  landing  place  at  the 
B.  wharf;  tnat  said  order,  if  executed,  would 
discriminate  against  plaintiff,  to  its  great  detri- 
ment, and  compel  It  to  suspend  boalnees  as  a 
carrier  of  freight  on  that  route;  and  that, 
though  tbe  G.  wharf  was  overcrowded,  there 
were  boats,  other  than  plaintilTs,  which  oiight 
be  removed  wlthoot  prefudiee  to  their  fniereats. 
Heti,  that  the  resoluJon  waa  unreasonable,  and 
Us  execntlon  would  be  enjoined. 

4.  In  an  action  to  lestraln  the  state  harbor 
commlasioners  from  enforcing  a  resolution  re- 
quiring plaintiff  steamboat  company  to  change 
its  ianding  place,  the  testimony  of  plaintiff's  see* 
retary  as  to  a  conversation  with  one  K.,  in 
which  the  latter  Bnggested  that  be  could,  for  a 
consideration,  effect  a  compromise,  was  inad- 
miHBiblei  there  being  nothing  to  show  that  K. 
waa  in  any  way  connected  with  defendants,  or 
that  they  sutborlsed  or  knew  of  hhi  proposal  to 
plaintiff. 

5.  In  an  action  to  restrain  the  state  harbor 
commiaaionera  from  «afircing  an  order  requir- 
ing plaintiff  steamboat  company  to  change  its 
landing  place,  tbe  admission  of  hearsay  evi- 
dence tendiug  to  impugn  defendants'  good  faith 
in  passing  ^  order  of  removal  is  humless,  If 
the  eonrt  finda  that  the  order  is  unresaonable, 
since  such  finding  warrants  the  relief  aooght, 
facTespectlve  of  the  motives  of  defendants 

Gommisalonm'  deelalon.   Department  1. 

-Appeal  from  superior  court,  dty  and  county 
of  San  FYanclsco;  William  T.  Wallace,  Judge. 

Action  by  the  Union  Transportation  Com- 
pany against  Charles  Bossett  and  others, 
composing  tbe  board  of  state  harbor -com- 
missioners,  to  enforce  the  execution  of  m 
resolution  passed  by  said  board.  From  a 
decree  for  plaintiff,  and  from  an  order  de- 
nying a  motion  for  a  new  trial,  defradanta 
appeal.  Affirmed. 

P.  S.  Stratton  and  Tlrey  U  Ford,  for  ap- 
pellants.   Reddy,  Oampbeil  ft  Metson,  Car 

respondent 

TANCLIE:f,  O.  The  plaintiff  la  a  corpo- 
ration organized  under  the  laws  of  this  state 
for  the  purpose  of  carrying  passengers  and 
freight  on  steamboats  to  be  run  upon  the 
navigable  vt^aters  of  this  state,  and  especial- 
ly between  the  cities  of  Stockton  and  San 
FranclBca  In  February,  1892.  plaintiff  ap- 
plied to  the  defendants  for  a  suitable  berth 
for  their  boata  at  some  one  of  the  wharves 
nnder  their  control  or  Bopervlsion  at  the 
water  front  of  the  city  of  Ban  Francisco, 
Thereafter,  on  June  8,  1802,  the  defendants 
assigned  and  set  apart  berth  room  for  plaln- 
tlfTs  boats  at  and  upon  Clay  street  wharf, 
which  plaintiff  thereafter  occnpled  and  used 
as  a  landing  place  for  Its  boata,  and  by  die- 
charging  freight  thereon  and  recelvlns  pa»> 
sengers  and  freight  therefrom  daily,  until 
tbe  commencement  of  this  action.  On  Afr- 
gust  2,  1883,  the  board  of  harbor  commie^ 
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sionen  adopted  a  lesolatlon  by  wblcb  their 
former  otder  assigning  berths  to  the  ateamera 
of  the  plaintiff  at  Clay  street  wbarf  was  le- 
BClnded,  and  berths  were  assigned  to  them 
on  Mission  street  wharf,  to  be  selected  by 
an  agent  of  the  plaintiff  and  the  chief 
vharflnger.  This  order  was  opposed  and 
protested  against  by  the  plfOntlff  on  the 
ground  stated  Id  the  complaint,  and  was  im- 
mediately followed  by  a  protest,  signed  by 
about  40  firme  of  produce  and  commission 
merchante,  as  follows:  "Gentlemen:-  We, 
the  undersigned,  produce  and  commission 
merchants  of  San  Francisco,  learning  that 
steps  are  being  taken  to  remove  the  steam- 
ers of  the  Union  Transportation  Company 
from  Clay  street  wharf  to  Mission  street 
wharf,  most  earnestly  protest  against  such 
change,  for  the  following  reasons:  First. 
The  center  of  the  produce  and  commission 
bosiness  In  San  Francisco  Is,  and  has  been 
for  many  years,  on  Jackson,  Washington, 
and  Clay  street  wharves,  and  It  would  be 
Injurious  to  such  business  to  have  steamers 
bringing  produce  to  land  as  far  away  as 
Mission  street  Second.  It  Is  for  the  Inter- 
est of  tbe  general  pnbhc.  as  well  as  our- 
selves, to  have  a  competing  line  of  steam- 
&n  on  the  San  Joaquin  river;  and,  if  the 
Union  Transportation  Company's  line  of 
steamers  should  be  compelled  to  go  to  Mis- 
sion street  wharf.  It  would  preclude  the  pos- 
sibility of  OUT  having  produce  shipped  by 
that  Hue,  as  we  would  be  unable  to  dispose 
of  it  at  Mission  street  wharf.  Third.  From 
actual  experience.  It  has  been  proven  that 
to  undertake  to  transfer  the  produce  busi- 
ness to  Mission  street  wBarf  results  In  de- 
stroying tbat  business.  Wherefore,  we  most 
respectfully  ask  that  the  steamers  Captain 
Weber  and  Dauntless  be  permitted  to  land 
at  Clay  street  pier,  as  heretofore."  On  Au- 
gust ^tb  the  board  passed  another  resolu- 
tion relating  to  the  same  matter,  as  follows: 
"On  motion  of  Mr.  Alexander,  seconded  by 
Mr.  Brown,  the  following  resolutions  were 
adopted:  Resolved,  that  any  use  heretofore 
permitted  of  the  Clay  street  wharf,  on  the 
harbor  front  of  city  and  county  of  San 
Francisco,  by  the  Union  Transportation 
Company,  a  corporation,  for  the  docking  of 
Its  vessels  at  said  wharf,  and  tbe  use  there- 
of by  said  company  of  any  portion  of  said 
wharf  for  wharfage  or  other  purposes,  be, 
and  the  same  Is  hereby  terminated.  This 
resolution  to  take  effect,  and  auch  use  ter- 
minate, on  Tuesday,  the  27th  day  of  Septem- 
ber, 1862.  Resolved,  further,  tbat  said  com- 
pany be  notified  at  least  thirty  days  prior  to 
said  September  27th  of  said  notice  and  reso- 
lution, and  termination  on  that  day,  and  of 
such  nse;  that  on  said  day  such  further  pro- 
ceedings, by  resolutions  or  otherwise,  will 
be  taken  to  render  effectual  the  termination 
of  any  nse  by  said  company.  Also,  that  a 
eopy  of  this  resolution  Ire  served  by  the 
chief  wharfinger,  or  secretary  or  assistant 
secretary  of  this  board,  on  the  president. 


aBPOaTBiB,  (Oil 

secretary,  manager,  or  other  officer  or  ^ent 
in  charge  of  said  company*^  affairs  In  this 
city  and  county;  and  that  a  copy  be  forth- 
with addressed  by  mail  to  said  company, 
at  Stockton,  California.  Resolved,  furtho; 
that  the  chief  wharfinger  be,  and  be  is  here- 
by. Instructed  to  execute  the  porposes  ot 
this  resolution,  and  of  any  further  resoio- 
tlons  heieafter  passed  In  the  premises.  Re- 
solved, that,  after  September  27th  next,  said 
company  be  assigned  to  the  use  of  Mission 
street  wharf,  at  such  berth  or  place  to  be 
mutually  agreed  npon  by  tbe  dilef  wharfin- 
ger and  agent  of  said  company:  provided, 
however,  tbat  nothing  in  the  resolution  ctm- 
talned  shall  be  intended  or  construed  as 
giving  or  granting  to  said  company  any 
right  to  the  use  of  said  wharf  other  than 
that  they  may  now  have,  or  may  have  al> 
ready  had,  by  operation  of  law.** 

On  October  S,  1892,  this  action  was  ooan- 
menced  to  enjoin  the  defendanta  from  enfor- 
cing said  resolutions  and  orders;  and  such  in- 
junction pendente  lite,  or  until  the  fnrth^ 
order  of  the  court,  was  then  Issued  and  serv- 
ed on  defendants.  The  grounds  for  the  In- 
junction are  stated  In  the  complaint  as  ftfl- 
lows:  "That  the  character  of  the  freight  car- 
ried by  plaintiff  Is  of  that  nature  as  to  abso- 
lutely require  its  delivery  and  receipt  upon 
or  at  the  Clay  street  wharf  (or  the  Washlng- 
ton  street  wharf,  which  is  the  next  adjacoit 
whart  thereto),  and  that  those  for  and  from 
whom  it  Is  possiUe  tar  plaintiff  to  get  fk«lght 
to  carry  on  said  steamers  caonot  and  wQl  not 
furnish  or  give  any  goods,  produce,  or  sob- 
stance  to  plaintiff,  or  any  one  else  engaged 
In  the  same  or  otlm  business  who  cannot  or 
will  not  deliver  and  receive  the  same  at  eithee 
of  the  wharves  above  named;  and  It  has  been 
the  custom  fw  more  than  ten  years  last  past 
to  rec^ve  goods  and  produce  of  the  diaracter 
carried  by  plaintiff  at  said  wharves.  That 
plaintiff,  relying  npon  said  order  of  defend- 
ants giving  It  berth  rocnn  at  said  Clay  street 
whatf,  made  and  entered  Into  a  large  number 
<tf  freight  contracts  and  agreements  with  oth- 
&  persons  to  hereafter  carry  to  and  from,  and 
receive  and  dellvar  upon,  said  Clay  street 
wharf,  large  quantities  ot  freight,  for  the  car* 
rlage  of  which  It  Is  to  receive  large  sums  of 
money  from  said  patrons.  That  during  the* 
times  herein  mentioned  tbe  plaintiff  has  been, 
and  now  Is,  actually  engaged  In  sharp  and 
active  competition  \*lth  oth  a-  corpora  tSoos 
and  persona  who  have  had,  and  now  have, 
berth  room  at  the  wharves  above  mentloaed, 
and  who  are  now  engaged  In  the  same  busi- 
ness as  plaintiff.  T^t  said  defendanta  have 
unreasonably,  arbttiarily,  and  without  any 
cause  or  reason  whatever,  save  for  ttae  pmpose 
of  discriminating  against  plaintiff,  and  giving 
to  Its  competitors  an  advantage  over  It,  made 
an  ordo*  and  passed  a  resolution  changing  the 
berth  and  landing  place  of  plaintiff's  said 
steamers  from  said  Clay  street  wharf  to  Mis- 
sion street  wbarf,  which  said  last-mentioned 
wharf  Is  distant  quite  a  long  way  sonth^y 
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from  taii  day  street  wharf,  and  Ib  enUrdr  ont- 
eide  of  the  diatrict  wlthlD  wbldi  plaintiff  can 
get  an7  firelsht  or  passenxns  to  cartr  on  or  om- 
tinoe  Its  buslneaa  with  said  patrons,  as  the 
caU  Hlnlon  street  wharf  Is  ao  dtnated  that 
neither  paasengen*  oor  poaona  ablpploc  the 
charaetw  of  f»W  that  ^slntlff  carries*  will 
patrontee  any  vessels  landing  at  the  same. 
And  plaintiff  fnrtlier  alleges  that  the  gtdng 
to  and  coming  ftom  said  Mlsshui  street  wharf 
will  be  attented  with  great  danger  to  life  and 
iwpperty.  And,  upon  information  and  belief, 
plaintiff  alleges  that  said  order  was  made  by 
said  defendants  arUtrarllr,  and  tor  the  pur- 
pose of  Injuring  and  damaging  plaintiff,  and 
tor  the  pozpoae  of  discriminating  against 
plaintiff  in  the  oooducting  and  carrying  on 
Its  said  bnafaieas,  and  to  :^erent  It  tenn  car- 
rying on  said  baalness*  and  to  prerent 
plaintiff  from  exerdalng  Ha  rights  aa  a  com- 
mon canler,  and  to  prerent  it  fimn  canylng 
frdlfht  and  paaaengen  from  and  to  the  dty 
fif  San  Frandaco,  and  to  ntteiiy  rain  and  de- 
stroy Its  bnadnesa.  and  mOer  its  ptopa^  nse- 
less  and  ot  no  Talna,  In  order  that  Its  compet- 
itors In  said  buslneaB  aforesaid  should  thus 
obtain  advantage  over  plaintiff,  and  that  phUn- 
tiff  Bhould  be  driT«a  entirely  out  <a  bualnesa. 
rialntlff  farther  alleges  that  said  defendants 
have  notlfled  piyinM"*  ttiat  it  mut  Immedi- 
ately cease  landfaig  at  aald  Olay  atreet  wharf, 
and  that  It  mnst  hereafter  land  at  and  receive 
and  unload  freight  from  tta  said  steamers  at 
the  said  Utasioa  street  wharf,  and  not  else- 
where. Plaintiff  further  alleges  that  the  tf- 
fect  of  said  order,  if  enforced,  will  be  to  drive 
plaintiff  out  Qt  the  buslneSB  entirely,  and  will 
also  make  it  liable  to  be  proceeded  againat 
for  breadi  of  oonrtzact  by  the  various  persons 
with  whom  It  has  contracted  to  receive,  de- 
liver, and  cairy  freight  tnan  and  to  said  Clay 
street  wharf  for  a  ftiUure  to  do  so,  and  that 
said  order  Is  unjust,  unreaatmalde,  and  un- 
fair, and  was  not  made  for  the  ctmvenioioe 
of  the  puUlc,  but  will  kin  and  prevrait  all 
competition  In  the  future,  and  will  compel 
plaintiff  to  bang  up  ita  beats  and  veaaela,  If 
the  said  order  Is  carried  into  effect"  ^e 
answer  of  di^endanta  denies  the  aUegatlaDS  ot 
the  complaint  relating  to  the  grounds  upon 
wUch  the  Injunction  was  aaked. 

The  court,  without  a  Jury,  found  the  facta 
and  oondualon  of  law  as  follows: 

"finding  ot  Facta  All  and  singular  tiie 
allega  JuM  omtalned  and  set  forth  in  the  com- 
plaint, and  In  the  amendment  to  the  com- 
[dalnt,  at  the  trial,  are  true  in  point  of  fact, 
and  were  true  at  the  eommmcement  ot  tb.e 
action.  The  ordor  made  by  tb»  defendants 
In  the  montb  ot  August,  1802,  purporting  to 
change  the.  docking  place  and  berth  room  of 
the  phUntlff's  boats  from  Clay  street,  whoe 
they  then  were,  was  arbitrary,  and  was  made 
without  any  Just  cause,  and  wIOioDt  any  rea- 
son or  motive  thwefor  on  the  part  ot  ttie  de- 
fendants, otber  than  that  of  Injuring  and  dam- 
aging the  plaintiff  In  Its  transports tion  busi- 
nesi;  and  to  assist  others,  Its  rivals  and  com- 


petitors in  the  business  In  forcing  the  plain- 
tiff to  diacontlnue  tlie  running  of  Its  said  boats. 
The  wders  and  actloo  of  the  defendants  in  and 
aboqt  the  removal  ot  Uk  plaintiff's  said  boats 
from  said  Clay  street  wharf  were  not  made 
or  taken  by  the  defendants  for  any  reason  or 
upon  any  ground  or  with  any  Intent  such  as 
they  have  alleged  in  th^  answra  thweln,  but 
were  made  on^  with  the  Intent  and  tor  the 
.purpose  on  their  part  aa  is  alleged 'in  tbe 
complaint  in  their  bdialf. 

"Ofmcluslon  of  Law.  Ttiere  must  be  a  de- 
cree tor  the  plaintiff  aa  prayed  in  the  com- 
plaint, and  it  la  BO  wdered." 

A  Itaial  decree  waa  entered  in  acotndance 
with  OoBB  findli^s.  Tbe  defendants'  motion 
for  a  new  trial  having  been  denied,  they  have 
appealed  from  the  final  decree,  and  alao  from 
the  Oder  denying  their  motion  for  a  new 
trtaL 

Appellants  contend  that  none  of  the  flndlnga 
of  fact  tmo  which  Oie  condnidMi  at  law 
waa  drawn  are  JusUfled  by  the  evidence. 
The  evidence  la  voluminous,  occupying  270 
pages  of  the  printed  transcript  Thai  there 
are  26  spedflcation  of  insoffldency  of  evi- 
dence, occupying  0  pages,  and  consisting  prln- 
dpally  of  statements  of  "what  flie  evidence 
falla  to  show."  BOeven  of  theae  spedflcatlCHis 
aK>ly  to  inuea  tendered  tbe  affirmative 
allegsitlwBi  In  the  anawer  of  the  defendant; 
and  theae  apedflcBdona  axe  '*tliat  13ie  evldmca 
fails  to  show"  that  any  one  at  such  affirmative 
an^tkaa  in  the  answer  is  true,  and  tiiat 
none  of  such  allfgatlona  are  Juatlfled  hy  Uw 
evldoxe.  AU  this,  however,  is  in  perfect  ac- 
cord with  the  anrtTnga  of  tbe  court  Perhaps 
the  attorney  for  defendanta  did  not  intend 
what  he  plainly  said  In  these  so-called  sped- 
ficatkms,  and  they  are  here  referred  to  only 
for  the  purpose  of  calling  attention  to  the  in- 
coherency*  Indeflnlteness,  and  tiresome  pro- 
lixity of  tlie  statement  on  motion  for  new  trlsL 
Then  there  are  49  spedflcatkais  of  eirots  In 
law,  occupying  IS  pages.  The  principal  spec* 
Iflcatbm  of  insufficiency  of  evidence  urged 
here  is  that  tb»  evidence  la  Insuffldent  to  Joe- 
tify  the  finding  that  Uie  order  fOr  the  removal 
of  plalntUTs  boats  waa  unreasonable  and  un- 
just This,  however.  Is  not  a  fact,  but,  in 
cases  of  this  kind,  is  a  amduslon  of  law*  d»- 
dnced  by  the  court  tram  the  facts  and  dream- 
Btancea  proved.  Dill.  Mun.  Corp.  (4th  Bd.) 
I  327;  £x  parte  Frank,  SS  GaL  610,  The 
facta  and  drcumstances  found  by  the  oortrt 
surely  suppmrt  the  condualon  of  law  that  the 
order  of  the  board  removing  idalntlflfB  boats 
waa  unreasonable  and  unjust  WhsA  were 
tiie  flndlnga  of  fact  which  support  this  condu- 
sloD  ot  law  7  And  were  sudi  findings  Justi- 
fied by  the  evldukce?  The  material  substance 
of  these  flndlngs  is  aa  fdlowa:  niat  neariy 
all  the  freight  carried  to  San  Fkandsco 
plaintiff  and  Its  competitors  consists  of  that 
kind  of  produce  of  land,  emluslve  of  vAeat 
and  flour,  which  is  customarily  landed  and  de- 
livered at  the  day  street  and  Washlngtoo 
street  wharres,  and  whldi  la  generaUy*  by 
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the  drippefi  tlwre<4  required  te  be  dellTered 
Bt  tiioae  wharraa,  for  tke  rea—  tb^t  tbe  mU' 
keC  place  for  eoeb  produce,  for  more  tban  10 
yews,  IwB  beeD  otutcentiated  and  estabUriied 
at  and  near  tboae  wbanree,  and  that  carrien 
could  Dof  procore  sneh  produce  as  firel^it.  to 
be  delivered  at  MlsRlon  street  wharf,  becatue 
It  la  400  yards  south  of  Clay  street  wharf, 
where  such  produce  Is  seldom  delirered.  atdd, 
or  called  fat;  that,  fimn  the  dme  plaintiff  com- . 
menced  to  run  its  boats  (Jane  8.  1890)  until 
It  was  ordered  to  remore  tarn  Clay  street  to 
Mlaelon  street,  there  was  an  active  and  sharp 
competition  for  frelj^t  betveen  plaintiff  and 
another  line  of  boats  on  the  same  ronte,  and 
havlBjf  a  landing  place  at  Washington  street 
wharf,  to  wit,  the  GkUMHOla  NaTlgatkn  &  Im- 
proTement  Company;  that  the  cader  of  n- 
moval  unfairly  and  unnecnsarl^  dtscrlminatcd 
between  plaintiff  and  said  Callfotnla  Navlga. 
tton  A  ImproTement  Company,  to  die  great 
^trtment  of  the  fermer  and  advantage  of  tte 
latter,  and  that  said  ordo-  was  artAiarUy 
made^  without  just  cause,  and  for  tiis  pmv 
pose  of  thus  dlsertmlnatlng  against  jdalntur 
and  in  favor  of  Ms  competitor,  and  not  fbr  the 
purpose  or  with  the  Intent  alleged  In  the  an- 
swer  at  the  defendants;  and  that  If  exe- 
ented,  the  order  for  removal  would  coin  pel 
pWUlff  to  soBpend  the  carrying  tnuAness  on 
said  route,  to  its  great  and  Irreparable  Injury. 
I  think  tiiese  finding  are  aqn^rted  la^  a  oon^ 
siderable  preponderance  of  evidence,  except 
la  so  fiu-  as  tiiey  may  tend  to  impute  dishonest 
motlvos  to  the  conuidssloaers,  but  that,  inde- 
pendently of  the  inotlvas  of  the  eomndsskm- 
ers,  the  findings  siqipo*^  the  Jndgmmt 

The  powers  of  the  commMoners  are  defin- 
ed, and  th^r  dntles  ivescrlbed,  so  tnr  as  ttiey 
lelaAe  to  the  subject  of  i^  action,  by  section 
2B24  of  the  Political  Code,  as  followa:  "The 
coBunlsrioners  shall  have  poasceslon  and  control 
at  that  porthm  of  the  Bay  of  Ban  Francisco 
fdeecrlbed].  together  with  all  the  Imprare- 
mento,  il^ts,  prlvUegea,  easements  and  ap- 
parte  Dances  connected  iherewltb.  or  in  any- 
wise appertaining  thereto,  for  the  purposes  to 
this  article  provided.  •  •  •  The  commls- 
skmers  shall  bave  power  to  make  reasonable 
roles  and  regulations  c<Hicemlng  tlie  control 
and  management  of  the  property  of  the  state 
^ich  Is  Intmsted  to  them  by  virtue  of  tills 
article;  *  •  •  [tiiall]  set  apart  and  assign 
suitable  wharves,  berths  or  landings  tat  the 
exclnsive  use  of  vess^**  '^here  the  legisla- 
ture, to  terms,  cmifers  npon  a  municipal  oor^ 
p(»atton  the  power  to  pan  ordinances  of  a 
qiedfled  and  defined  character,  If  the  power 
thus  delegated  be  not  In  conflict  with  the  coa> 
stltutlon.  an  ordinance  passed  pursuant  thwe- 
to  cannot  be  Impeached  as  Invalid  because  It 
would  have  been  regarded  as  nnreaaonable  If 
It  had  been  passed  under  the  Incidental  pow- 
er of  the  corporation,  or  under  a  grant  of  pow- 
er general  In  Ito  nature.  In  other  words, 
wba.t  tiie  legislature  distinctly  eayn  may  be 
done  cannot  be  set  aside  by  the  courto  be- 
cause th^  may  deem  It  to  be  unreaacmable,  or 


agulntt  aoond  poHcy.  But  where  tlw  pom 
to  legislate  on  a  given  subject  Is  oonfened, 
and  the  mode  irf  In  exerelae  Is-not  preacrlbed, 
then  the  ordinance  passed  In  purstianea  thm> 
of  mtMt  be  a  reasfuiahle  exattiao  at  the  power, 
or  It  will  be  pronounced  InvaUd.**  IMIL  SCun. 
OMfp.  1  82&  Under  the  rale  thus  expressed 
by  Judge  DlUon,  even  If  tiie  power  to  make 
regulations  and  to  assign  berths  and  landing 
places  to  vessels  had  been  given  to  the  bar* 
bor  axnmtakmers  wltbovt  any  eapreos  qnah- 
flcAtkn,  It  would  neverthelesa  have  been  anb- 
Jeet  to  the  llmltatlan  that  such  regolailaH 
and  orders  astfgnlng  berths,  ete,  must  be  rea- 
sonalile.  otherwise  Invalid.  The  legislature, 
however,  did  not  leftve  thte  Umltatikm  npon 
the  power  of  hartxir  oommlsidoners  dependent 
on  Implication,  but  exiwessly  limited  It  to  the 
m^lng  of  reasonable  regulattons.  and  to  die 
setting  apart  at  suitable  wharvea^  bortha,  ete, 
to  vesads.  Tlierefore  It  cannot  be  doubted 
that  the  conrts  may  review  tbe  regnlatloBa 
and  orders  at  the  harbor  commissioners  to 
respect  to  the  requlilte  attribuw  of  rcasonr 
ablenesB,  and  pronounce  them  Invai'id  If  fbnnd 
to  be  nureaaonaUe.  As  appUcaUe  to  this 
potait.  see.  alsop  Bx  parte  Frank,  52  OsL  eoS; 
Ex  parte  Keazny,  9S  CaL  225;  Spring  Valley 
Waterworks  v.  Ctty  of  San  Aianelsoo,  82  CaL 
288.  23  Pac.  910^1016;  Mayor,  etc  at  Baltft- 
more  v.  Rade^e,  4B  Md.  £17;  T^igman  r. 
Chicago,  18  in.  40S;  Dill.  Han.  Guv.  |  819  at 
seq.,  and  notes. 

It  Is  urged  by  the  defendante  Oat  the  sl^ 
between  Clay  street  wharf  and  Washington 
street  wharf.  In  which  plaintiff's  boata  were 
first  assigned  a  bertti,  was  overcrowded,  and 
fbr  that  reason  It  was  absi^ately  necessary 
diat  some  of  the  boato  sbonld  be  removed 
therefrom  to  some  other  whsrt  Conceding 
this,  It  does  not  appear  tiiat  It  waa  neces- 
sary to  remove  plaintiff's  boato  to  another 
wharf  which  was  unsulteMs  to  Ito  business. 
On  the  contrary,  it  appears  that  at  least 
two  other  boato  that  occupied  bertbs  In  said 
slip,  to  wit,  the  Cteneral  McDowell,  a  gor- 
emment  boat,  and  the  steamer  Humboldt, 
might  have  been  removed  to  ether  wharves 
suitable  to  tiiehr  business,  and  widiont  preju- 
dice to  th^  Interesto.  When  asked  why 
they  determined  -to  remove  plalntUTa  boata 
rather  than  one  of  tbe  other  llnesi  Mr.  Ala- 
ander,  a  member  of  the  board,  ansvrered: 
"To  move  the  other  vessels  would  not  ac- 
complish what  we  vranted  to  accomplish 
particularly.  The  Humboldt  had  already 
been  moved  once.  She  had  been  moved  from 
her  place  at  Cl^  street  to  Washington,  and. 
even  if  It  accomplished  the  object.  I  dont 
think  the  board  would  be  inclined  to  move 
her  from  pillar  to  post"  No  rwon  was 
given  why  the  General  McDow^  could  not 
have  been  removed.  What  object  the  bou<d 
**wanted  to  accomplliA  particularly,"  ether 
than  to  relieve  the  crowded  condition  of 
Clay  street  wharf,  appears  only  1^  the  fur- 
ther testimony  of  Mr.  Alexander,  who  said: 
"Tba  condition  of  that  part     the  city  was 
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becoming  bo  crowded,  we  recognized  tbe 
fact  It  was  necessary  to  distribute  tbta  line 
of  basin  ess  [produce  buslnees]  all  over  tbe 
city.  To  concentrate  it  for  tbe  next  twenty 
years  la  out  of  tbe  queetlon."  Yet  the  iwllcy 
of  tbe  law  creating  and  goremlng  tbe  har- 
bor commlBslon  seems  to  favor  the  concen- 
tratton  of  each  kind  of  bneiness,  and  It  Is 
obTloua  that  the  pubUe  would  be  better  a(^ 
CO  mm  Dilated  by  such  concentration.  One 
who  dCHiree  to  buy  a  particular  kind  of 
goods,  say  lumber,  coal,  fish,  or  farm  prod- 
uce, must  And  It  Tesy  Incmvenient  to  trav- 
el two  or  three  miles  along  the  water  front 
to  ascertain  where  he  can  buy  to  the  best 
ad[vantageL  Therefore  I  think  tbe  court 
properly  found  against  the  plea  of  necessity. 

It  ia  urged  that  the  courts  will  not  declare 
an  order  or  regulation  of  tbe  governing 
board  of  a  municipal  corporation  void,  ex- 
cept In  a  plain  case  of  abuse  of  authority. 
Conceding  this,  it  does  not  follow  that  the 
courts  are  powerless  to  give  relief  In  all 
cases  where  the  evidence  is  conflicting, 
though  tt  may  be  admitted  that  the  appel- 
late court  should  scrutinize  the  evidence 
more  cloeely  In  cases  of  this  kind  than  In 
ordinary  cases,  and  require  the  record  to 
show  a  satisfactory  preponderance  of  the 
evidence  In  favor  of  the  findings  of  the  trial 
court.  In  other  words,  the  findings  of  fact 
from  which  the  unreasonableness  of  the  or- 
der, regtilatlon,  or  by-law  Is  deduced  should 
Nearly  appear  to  be  justified  by  the  evidence, 
and  the  facts  found  should  clearly  warrant 
the  conclusion  of  unreasonableness;  and 
such,  I  think,  are  the  conditions  shown  by 
tbe  record  In  this  case.  Indeed,  there  is  no 
substantial  conflict  of  evidence,  except  upon 
the  Issues  as  to  the  necessity  of  the  order 
of  retnoval  above  considered,  and  as  to  the 
extent  of  the  Injury  to  plaintiff.  Speaking 
of  the  Injurious  effect  of  the  order  of  re- 
moval on  the  business  of  plaintiff.  Mr.  Alex- 
ander said,  "The  opinion  of  the  board  was — 
and  my  Individual  opinion— that  at  first  It 
might  be  something  of  a  hardship  upon  them 
to  move,  but  we  believed  in  time  they  could 
balld  up  a  business."  And  it  was  not  de- 
nied that  the  efFect  of  tbe  removal  might  be 
such  as  alleged  In  the  complaint  and  found 
the  court 

Of  tbe  49  specified  errors  In  law,  the  only 
one  urged  here  is  that  tbe  court  erred  In 
admitting  certain  hearsay  evidence.  C.  M. 
Keniston,  a  witness  for  plaintiff,  was  per- 
mitted to  testify  to  a  conversation  he  had 
with  a  Mr.  Knapp  after  the  final  order  of  re- 
moval was  made.  The  testimony  was  ob- 
jected to  on  the  ground  that  it  was  Irrele- 
vant, Immaterial,  and  mere  hearsay.  The 
objectionable  testimony  was.  In  substance: 
That  Knapp  snid  to  Keniston,  who  was  the 
secretory  of  the  plaintiff  corporation,  that 
he  (Knapp>  believed  It  possible  that  all  the 
factions  could  be  compromised  so  that  plain- 
tiff could  be  allowed  to  remain  at  Clay  street 
vbarf;  that  he  knew  more  about  the  case, 


probaUy,  than  any  one  else;  that  he  thought 
he  was  In  a  position  to  compromise  the  mat- 
ter, but,  of  eotirse,  tt  would  require  money 
to  do  It,— he  thought,  about  $2,000;  partie» 
would  have  to  be  fixed  up  In  order  to  allow 
plaintiff  to  remain  at  Clay  street  wharf. 
That  Knapp  repeated  tbe  substance  of  the- 
above  to  Mr.  GllUs,  the  prasldent  of  the 
plaintiff,  and  that  witness  and  Mr.  GllUs  de- 
clined to  pay  any  sum  tor  the  purpose  of 
effecting  a  compromise.  It  appeared  that 
Knapp  had  acted  as  the  private  detective 
for  the  California  Navigation  &  Improve- 
ment Compaay  about  two.  years  immediately 
preceding  this  conversation  with  Keniston, 
and  that  be  had  assisted  in  procuring  the 
order  removing  plaintiff  from  Clay  street 
wharf;  b«t  tbere  Is  notliing  In  the  evidence 
tending  to  prove  that  he  was  in  any  wise 
connected  with  the  defendants,  nor  that  any 
one  of  the  defendants  authorized,  or  even 
knew  of,  his  proposals  to  Keniston  or  Qlllls. 
That  this  testimony  of  Keniston  was  not 
only  mere  hearsay,  but  Irrelevant  and  imma- 
toial,  and  for  these  reasons  should  have 
hem  rejected,  admits  of  no  doubt,  but  that 
defendanta  were  not  Injured  thereby  seems 
quite  as  clear.  Hie  only  possible  effect  it 
could  have  had  was  to  cost  a  mere  suspi- 
cion upon  the  motives  and  good  faith  of  the 
defendanta;  but,  as  above  remarked,  the 
judgment  rests  firmly  on  the  finding  that 
the  order  of  removal  waa  unreasonable  and 
unjust,  independently  of  the  motives  or  good 
faith  of  the  commissioners,  and  must  have 
been  the  same  whether  their  motlvra  were 
good  or  bad.  The  relief  asked  and  given 
may  be  regarded  as  Indivisible,  and  such  aa 
must  have  been  wholly  given  or  entirely  de- 
nied, and  could  not  have  been  diminished  or 
affected  by  proof  of  good  faith  of  defend- 
ants. The  following  cases  were  cited  to  the 
point  that  the  hearsay  evidence  waa  harm- 
less, and  that  tbe  judgment  should  not  be 
reversed  for  the  wror  of  admitting  It:  Nor- 
wood V.  Kenfield,  30  Cal.  3&1;  Klsllng  v. 
Shaw,  33  Cal.  42S;  Mott  v.  Reyes,  45  CaL 
380f  De  La  Ouerra  v.  Newhall^  55  Gal.  21; 
Sllvarer  v.  Hansen.  77  Oai.  579.  20  Pac.  ISft; 
Jones  V.  Tallant  80  Cal.  380,  27  Pac.  306; 
Clavey  v.  Lord.  87  Cal.  413,  25  Pac.  403. 

The  decree  enjoins  tbe  board  from  enfor- 
cing tbe  order  of  removal  to  Mission  street, 
"and  from  unlawfully  requiring  plaintiff  to 
dock  its  boats  elsewhere  than  at  said  Clay 
street  wharf."  Appellants  contend  that  this 
gives  the  plaintiff  a  perpetual  vested  right 
to  dock  at  Clay  street  wbarf  and  enjoins  de- 
fendants from  Interfering  therewith  for  any 
cause.  But  such  Is  not  the  meaning  of  the 
decree.  The  board  is  not  enjoined  from  re- 
moving plaintiff's  boats  from  Giay  street 
wbarf  for  any  lawful  cause,  nor  from  mak- 
ing any  reasonable  regulation  or  order.  J 
think  tbe  Judgment  and  order  appealed  from 
should  be  affirmed. 

We  concur:    SEULRI^,  a;  BBLCHER,  a 
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PER  CURIAM.  For  the  reasons  glren  In 
the  foregoing  opinion  the  Judgment  and  or- 
der appealed  from  are  affirmed. 


PBOPLE  V.  THOMPSON.    (Or.  121'.> 
(Supreme  Court  of  California.   Not.  30,  1896.) 
Train  Wbeckino  — Dssial  op  Nkw  Trial  — Ap- 

PEA  I<—EbRON  BODS  INSTKDCTIONB. 

1.  Under  Pen.  Code,  S  1176,  which  proTidee 
that  the  instructions  given  or  refused,  with  the 
Indorsements  thereon,  form  a  part  of  the  record, 
and  the  rulioKB  may  be  reviewed  on  aj^al  aa 
though  embodied  in  a  bill  of  exceptions;  and 
section  1237,  which  nrovides  for  an  appeal  from 
the  judgment  of  conviction,  and  from  an  order 
refusing  n  new  trial,— defendant  may  prosecute 
both  appeals,  and  can  have  alleged  error  in  the 
giving  of  instructions  considered  on  either  of 
them,  bat  not  on  both. 

2.  Under  Pen.  Code,  S  1172,  which  provides 
for  no  exception  to  an  order  denying  a  new  trial, 
such  order  niny  be  reviewed  on  an  appeal  from 
tlie  judcmeot  on  a  proper  record;  and  there  fa 
no  ncofssfty  for  a  aeiwnite  appeal  from  the 
onlor,  though  both  are  proridea  for  by  section 
IZiT. 

3.  Under  Pen.  Ootle.  t  218  (St.  1891,  p.  283). 
making  it  a  felony  to  throw  a  switch,  etc.,  with 
intent  to  derail  any  train,  or  board  any  train 
with  intent  to  rob  it,  etc.,  where  the  indictment 
oharpps  defendant  with  throwing  a  switch  with 
intent  to  derail  a  passenger  train,  "and"  board- 
ing a  passenger  train  with  intent  to  rob  the 
same.  It  charges  the  single  offense  of  train 
wrecking:  and  It  is  error  to  charge  that  the 
Jury  muat  convict  defendant  If  they  find  that 
n<>  boarded  an  express  car,  and,  by  patting  in 
fenr  the  messenger  In  charge,  stole  anything  in 
tlie  custody  of  the  messenger,  where  tiie  evi- 
dence shows  that.  If  defendant  entered  the  car, 
It  was  after  It  had  been  derailed. 

4.  There  was  no  evidence  to  show  that  de- 
fendant's accomplice  boarded  the  train  with  In- 
tent to  rob  it,  and  that,  In  the  perpetration  of 
that  offense,  the  train  was  ditched;  hence  it 
wtis  error  to  further  charge  that  if  an  accom- 
plice threw  a  switch  with  Intent  to  derail  a 
train,  and  if  he  nnlawfully  boarded  the  train 
with  intent  to  rob  the  same,  and  defendant  ald- 
«1  and  abetted,  the  jury  must  find  defendant 

giilty,  since  the  instruction  assumed  the  ex- 
tence  of  evidence  which  had  not  been  ^ven, 
and  because  It  waa  not  applicable  to  any  fact 
in  the  case. 

McFarland,  J.,  dlasenting. 

In  bank.  Appeal  from  superior  cotirt,  of  Lob 
Angeles  connty;  B.  N.  Smith,  Judge. 

W.  H.  Thompaon  was  convicted  of  train 
wrecldng,  and,  from  an  order  denying  lilm  a 
new  trial,  appeals.  Reversed. 

For  former  report,  see  43  Pac.  748,  111  CW. 
S42. 

Ben  Goodrich,  D.  K.  Trasli,  and  Wm.  A. 
Harris,  for  appellant    Atty.  Gen.  Fitzgerald, 

for  the  People. 

TEMPLE,  J.  The  defendant  was  convicted 
upon  a  charge  of  derailing  a  railroad  train,  and 
luilnwfully  boarding  a  train  with  Intent  to  rob 
the  same.  This  appeal  is  from  an  order  refus- 
ing a  new  trial,  and  the  only  points  made  are 
that  the  coral  erred  in  giving  certain  Instruc- 
tions. An  appeal  from  the  judgment  was  sep- 
arately takeo.  anil,  there  being  no  bill  of  ex- 
ceptions to  be  settled,— as  the  points  arose  upon 


the  demorrer,— that  appeal  rencbed  here  first, 
and  was  long  siwx  decided.  Ill  CaL  242,  43 
Pac.  748.  On  the  former  appeal  from  the  Judg- 
ment no  points  were  made  with  reference  to  the 
Instructions,  and,  as  there  waa  do  bill  of  ex- 
ceptions, such  pohits  coold  not  have  been  pre- 
sented to  the  best  advantage.  Still  the  defend- 
ant might  have  had  a  bill  of  exceptions  on  the 
appeal  from  the  Judgment,  in  which  so  much  of 
the  evidence  as  was  necesffiiy  to  lUnstrate  his 
points  could  have  been  set  out  The  Code  ex- 
pressly provides  (section  1176,  Pen.  Code)  that 
the  instructions  given  or  refused,  whether  in 
writing  or  taken  down  by  the  reporter,  with  the 
indorsements  thereon  (lowing  whether  f^ven 
or  not),  constituted  a  part  of  the  record,  and 
the  rulings  may  be  rcTlewed  on  an)eal  as 
though  embodied  In  a  bill  <tf  exceptions.  In 
criminal  cases.  If  a  motion  for  a  new  trial  Is 
made,  It  must  be  denied  before  judgment  is  en- 
tered against  the  defendant  Section  1172. 
Pen.  Code,  provides  for  an  exception  to  an  onler 
denying  a  new  trial.  The  order  denying  a  new 
trial  Is  therefore  an  order  made  before  judg- 
ment, and  may  be  reviewed  on  an  appeal  from 
the  judgment  There  Is  therefore  no  real  ne- 
cesEdty  for  an  ai^teal  from  an  order  denying  a 
new  trIaL  Still,  the  Code  provides  for  an  ap- 
peal from  the  judgment  and  from  an  order 
denying  a  new  trial  Pen.  Code,  f  1237.  Now, 
it  Is  Bu^ested  that  because  ^ere  has  been  an 
appeal  from  the  judgment  tqran  which  the 
alleged  errors  in  giving  the  instructions  might 
have  been  conddered,  they  cannot  be  considered 
on  this  appeal;  that  is  to  say,  a  defendant  Is 
at  liberty  to  iK'esent  such  questions  either  upon 
an  appeal  from  the  judgment  or  upon  an  am>eal 
from  an  order  refusing  a  new  trial,  but  he 
cannot  do  both.  Furthermore,  It  la  contended 
an  affirmance  of  the  judgment  on  appeal  Is  flnal 
as  to  questions  which  were  or  ml^t  have  been 
presented  ou  that  appeal.  It  would  therefore 
follow  that  if  he  could  have  had  a  record  which 
would  have  presented  his  point  and  did  not. 
be  has  lost  his  right  to  be  heard.  Sudi,  as  I 
understand  the  si^estlons,  are  the  reasons 
urged  for  refusing  to  consider  the  exceptions  on 
this  appeal.  In  reference  to  which  it  may  be 
said  that  both  methods  are  provided  by  the 
statute.  The  motion  for  a  new  trial  Is  an  In- 
dependent proceeding  In  the  case,  and  it  oft^ 
happens  In  civil  cases  that  a  judgment  Is  set 
aside  on  a  motion  for  a  new  trial  after  It  has 
been  affirmed  on  appeal.  It  could  not  be  so 
vacated  by  the  trial  court  In  a  criminal  case, 
simply  because  the  judgment  cannot  be  entered 
until  the  motion  for  a  new  trial  has  been  dis- 
posed of.  But,  as  thwe  may  be  an  a[Q>eaI 
from  the  judgment,  and  afterwards  an  appeal 
from  the  order  refusli^  a  new  trial,  the  judg- 
ment might  be  affirmed  here  on  an  appeal 
from  the  judgment,  and  afterwards  set  aside 
on  an  appeal  from  an  order  denying  a  new  trial 
as  In  civil  cases.  It  Is  entirely  a  matter  of 
statutory  control,  and,  ^nce  both  ap^Is  have 
been  provided,  I  can  see  no  reason  why  the 
court  should  refuse  to  hear  either.  It  wou:d  be 
goli^c  beyond  any  case  within  my  knowledge 


Digitized  by 


CaL)  FEOFLE  v. 

to  hold  that  a  determination  of  an  appeal  Is 
CMUduslTe  upon  all  questions  which  might  have 
I)fcen  raised  upoa  any  record  wlUch,  under  the 
ruleb  of  practice,  might  hare  beeo  made.  If 
coDcludTe  as  to  the  Instructions,  It  would  be 
equally  conduslTe  as  to  every  question  which 
lulgbt  be  made  on  a  motion  for  a  new  trial; 
for,  aa  already  stated,  every  pohit  made  on  a 
motion  tor  a  new  trial  could  be  considered  on 
an  appeal  from  the  Judgment  with  a  proper  rec- 
uid.  The  true  mle,  In  my  opinion,  la  that  de- 
fendant may  piiisecnte  both  aK)ealB,  but  can 
have  bot  one  decision  of  the  same  point 

This  pRclse  questiim  ^aa,  I  tblnk,  been  de- 
cided by  this  court  after  most  mature  condden- 
Lion  In  Sbanm  v.  Sharon.  79  CaL  633,  '22  Fac. 
26,  32,  131.  That  was  a  civil  caae,  bat,  bo 
far  as  affects  this  questloa,  I  see  no  difference 
In  princlpk-.  Tne  reasoning  there  adopted  ap- 
plies witli  at  least  equal  force  here.  The  court 
said:  "The  law  of  this  state  permits  two  ap- 
peals In  the  same  case,— one  from  the  Judg- 
ment, and  tb?  other  from  the  ordo:  denying 
a  new  trial  Both  ot  these  appeals  have  a  di- 
rect effect  tm  the  Judgment,  and.  If  successful, 
may  vacate  it  entirely  or  modify  It,  aa  the  court 
may  determine.  These  amiealB  may  both  be 
ivosecnted  and  be  pending  In  this  court  at  the 
same  time,  as  was  the  case  hexe  until  the  appeal 
from  the  Judgmoit  was  disposed  cC.  The  fact 
that  this  court  has  declared  a  nde  of  law  In 
deddlngtbe  at^ieal  first  reached  for  decidon,  and 
upon  which  no  action  has  or  can  be  taken  until 
the  second  aiQ)eal  is  also  disposed  of,  cannot, 
1^  reason  of  the  rule  Invoked  1^  the  respondent, 
prevent  the  court  from  fully  Investigating  and 
dedcUng  the  second  aivieal  to  the  extent  of 
modifying  at  wholly  piwngtng  Its  forma:  deci- 
sion, If  It  be  satisfied  that  an  error  has  been  com- 
mitted. The  case  must  be  regardeil  as  within 
the  control  of  this  court  until  both  appeals  are 
determined." 

The  questions  now  raised  as  to  the  Instruc- 
tions were  not  presented  on  the  appe^  from 
the  Jnd^ent,  and  as  to  one  Instruction,  at 
least,  could  not  have  been  fully  presented 
without  a  Wl  of  exceptions.  On  the  appeal 
from  the  Judgment  it  was  decided  that  the 
Information,  in  charging  that  the  defendant 
willfully,  unlawfully,  and  feloniously  threw 
out  a  switch  with  intent  to  derail  a  passenger 
train,  and  "did  then  aud  there  willfully,  un- 
lawfully, and  feloniously  board  a  passenger 
train,  •  •  •  with  Intent  then  and  there  to 
rob  said  passenger  train,"  did  not  charge  two 
ofTenseB.  The  act  mider  which  'the  prosecu- 
tion was  had  was  an  act  adding  one  section 
to  the  Penal  tiiode.  It  was  said  by  the  court 
on  the  former  appeal  that  "this  act  arose 
from  tlw  necessity  of  the  times,  and  was  cre- 
ated for  the  purpose  of  stopping  train  wreck- 
ing and  punishing  train  wreckers.  The  act  so 
declared  Its  purpose  In  terms,  and,  aside  from 
one  clause  thereof,  such  purpose  Is  patent  up- 
on the  most  casual  inspection  of  its  provl- 
slons."  Again,  speaking  of  this  one  clause 
In  which  the  purpose  was  less  manifest,  the 
court  said:  "The  whole  tenor  and  purpose  of 
v.46F.no.l2— 58 
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the  act  Is  directed  against  train  wrecking,  and 
this  is  true  as  to  subdivision  2  equally  with 
all  other  subdivisions.  At  first  glance  that  ' 
clauKe  would  seem  to  be  directed  towards  the 
suppression  of  the  crime  of  robbery;  but  the 
offense  of  robbery  Is  only  Incidentally  luvolv- 
ed,  and  the  prevention  of  the  wrei>klug  of  tlie 
train,  and  the  consequent  and  natural  results 
following  of  Injury  and  death  to  the  pas- 
sengers, is  its  prime  purpose.  Whatever  else 
ttae  clause  Imports,  it  means  acts  of  violence' 
upon  the  train.  It  imports  to  a  more  or  less 
degree  the  subjection  of  the  employ^  to  the 
robbers,  the  menace  and  duress  of  the  em- 
ployes, a  loss  of  the  control  of  the  train  by 
them,  fright  upon  their  port^  and  er&i  death. 
These  things  being  so,  the  probabilities  of  de- 
struction to  the  train  and  iMisseugers  follow 
nearly  as  necessarily  as  such  probabilities 
would  follow  from  the  misplacing  of  a  switch 
or  the  removal  of  a  rati.  H«ioe  we  say  that 
every  part  and  clause  of  the  act  Is  directed  to- 
wards the  suppression  of  train  wrecking."  To 
charge,  then,  displacing  a  switch  with  Intent 
to  derail  a  train,  and  to  board  the  same  with 
Intent  to  rob  the  same,  Is  to  charge  but  a  single 
offense,  because  the  probaUe,  or  at  least  the 
possible,  effect  of  each  act,  Is  to  wreck  tbe 
train.  The  one  offense  cliarged  Is  train  wreck- 
ing. Furthermwe,  the  act  is  not  deslg^ied  to 
prevent  or  punish  robbery,  save  when  that  is 
an  Incident  In  train  wrecking.  AYe  also' derive 
from  this  a  deflnltion  of  the  phrase  "robbing 
a  train."  It  Is  to  take  from  the  persons  hav- 
ing charge,  of  the  train,  by  violence  and  in- 
timidation, the  control  and  management  there- 
of, with  intent  to  take  from  it,  or  from  a  per- 
son upon  it.  something  of  value.  Train 
wrecking  must  be  such  a  destruction  of  a 
train  as  will  endanger  human  life.  It  muse 
be  of  an  operative  train,— one  beluR  used. 

irpon  the  form»  appeal  the  raurt  was  con- 
sidering the  demurrer  alone,  and,  of  counus 
understood  the  Information  to  <diarge  that  the 
defendant  boarded  such  a  train.  The  evf- 
dence  discloses,  however,  without  conflict, 
that  the  defendaiit  did  not  board,  or  attempt 
to  board,  the  train  until  after  It  had  been 
wrecked.  At  that  time  the  train  was  not  an 
operating  train,  and  could  not  have  been 
wrecked.  Tlierefore,  when  the  defendant 
boarded  the  train  with  the  Intent  to  rob  It.— 
If  he  can  be  said  to  have  done  so,— the  act 
could  not  by  any  possibility  hare  contributed 
towards  wrecking  the  train.  This  would  not 
necessarily  have  prevented  the  conviction  of 
the  defendant.  He  could  still  hare  been  con- 
victed aud  punished  for  throwing  out  a  switch 
for  the  purpose  of  wrecking  the  tralu.  The 
evidence  was  snfftdent  to  sustain  a  convic- 
tion upon  that  ground;  but.  unfortunately, 
the  Jury  was  Instructed  by  the  court  as  fol- 
lows: "If  tlie  Jury  lK>lIevea  from  the  evidence 
that  the  defendant,  \V.  H.  Thomiwon,  with 
Alva  Jolmson,  at  the  county  of  Los  Angeles, 
In  the  state  of  California,  on  the  luth  day  of 
February,  18M,  boarded  an  express  car  in 
a  pnHK(>ugcr  trnlu,  on  the  t$outhern  Pacific 
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BalTroad,  at  Roscoe  Station,  la  said  couDtr. 
and  hy  force  and  violence,  or  by  putting  in 
fear  of  some  Injury  to  the  person  of  tbe  mes- 
senger In  char^  of  said  car,  did  rob,  steal, 
and  carry  away  any  money  of  any  value 
then  In  the  custody  or  nnder  tiie  care  or  tn 
the  control  of  said  messenger,  then  the  Jury 
should  find  tbe  defendant  guilty."  Under 
the  opinion  rendered  upon  the  former  appeal, 
boarding  a  train  under  such  circumstances  as 
tbe  evidence  in  this  case  tends  to  prove  could 
not  constitute  the  crime  of  train  wrecking. 
The  Jury  were  told  that  they  must  convict 
the  defendant  of  the  ofTense  of  train  wrecking 
If  they  found  that  he  boarded  an  express  car, 
which  without  conflict  tbe  evidence  shows 
was  not  then,  when  the  evidence  tends  to 
show  be  boarded  It,  a  part  of  a  train  which 
conld  have  been  operated  or  wwAbA,  and, 
by  patting  in  fear  the  messenger  In  charge 
of  the  car,--not  of  tbe  tr^n,— did  rob  or  steal 
anything  of  value  In  the  custody  of  tbe  mes- 
senger; that  is  to  say,  altbongb  ttaey  sbonld 
find  that  defendant  did  not  derail  tbe  train, 
and  bad  not  Inte^wed  wltb  it  antll  after 
It  had  been  wrected,  still  tbey  mnst  ttnd  blm 
goilty  of  this  offense  If,  after  tte  train  bad 
been  wrecked,  be  robbed  the  express  mes- 
senger while  on  tbe  car.  The  so-called  "train" 
was  Dot  then  In  reality  a  train.  It  had  no 
engine,  and  could  not  have  been  operated  or 
wrecked.  Tbe  express  car  did  not  tboi  con- 
stitute a  part  of  a  train.  Judged  by  the  opin- 
ion rendered  on  the  former  appeal,  as  well  as 
by  general  roles  of  law,  fta  above  Invtmctlon 
Is  wrong. 

There  an  additional  objeetlona  to  tbe  tbtrd 
Instmctlon.  In  It  tbe  Jnry  were  tokt  tbat  if 
Alva  Johnson  threw  ont  a  switch  with  the 
Intent  to  derail  a  train,  and  if  he  nnlawfnlly 
boarded  the  train  with  Intent  to  rob  tbe 
same,  and,  In  the  perpetration  of  mdi  of- 
fense, one  Masters  was  kiUed,  and  defendant 
aided  and  abetted,  they  must  And  the  de* 
fendant  guilty.  EJvIdence  of  the  killing  of 
Uasters  was  objected  to  at  the  trial,  and  ad- 
mitted over  defendant's  objection.  By  this 
instruction  tbe  attention  of  the  Jnry  to  called 
to  It  as  a  material  drcnmstance  tending  to 
show  the  gnllt  of  the  defendant  Tbe  Jury 
were  told  that  if  Johnson  boarded  the  train 
with  tbe  Intent  to  rob  It,  and  tiie  train  was 
thereby  ditched,  and  Masters  killed,  defend- 
ant. If  he  lUded  and  abetted,  was  gnllty. 
There  was  no  evidence  wbleh  tended  to 
show  tbat  Johnson  boarded  the  train  with 
Intent  to  rob  It,  and  that,  in  the  perpetra- 
tion of  that  offense,  tbe  train  was  ditcbed. 
On  the  contrary,  tbe  evidence  shows  without 
contradiction  that  Johnson  did  not  board  or 
attempt  to  board  the  train  until  after  It  had 
been  ditched.  The  Instruction  was  there- 
fore erroneous.  In  tbat  It  assumed  the  exist- 
ence of  evidence  which  had  not  been  given, 
and  because  It  was  not  applicable  to  any 
fact  In  the  <»se. 

For  these  reasons,  the  Judgment  is  revers- 
ed, and  a  new  trial  ordered. 


I  CDDcnr:  HBNIEHaAW,  J. 

I  dlsseBt:-  McFARLAND,  X 

BEATTT.  O.  J.  I  coaeur  In  the  JoAgmest, 
and  generally  In  the  oplntim  of  Jnstiee  TEM- 
PLE, but  I  think  a  word  should  bo  added 
with  reference  to  tiie  novel  practice  pur- 
sued in  thl»  case,  of  bringing  up  tbe  appeals 
from  the  Judgment  and  from  the  order  de- 
nying a  new  trial  separately  and  upon  dif- 
ferent records.  This  case  fully  illnstxates 
the  propmltlon  that  such  practice  Is  ^odnc- 
tive  of  delay  and  unnecessary  experae,  and 
that  it  Is  a»  Inconvenient  as  it  to  nnusnal. 
For  the  purpose  of  preventing  such  proceed- 
ings In  the  future,  I  would  surest  tbat  thto 
may  easily  be  doae  by  following  th»  dlrec- 
tions  contained  la  section  1216  of  the  Praal 
Code,  wblch  Impose  upmi  tbe  county  derfc 
tbe  duty  ot  printing  and  transmitting  the 
record  In  erlm'nal  cases.  The-  Penal  Code 
(sections  IIID-IITJ^  provides  tor  various 
bills  of  exceptions  to  be  settled  before,  div- 
ing, and  after  the  trial*  all  or  any  of  whl^ 
may  be  used  In  swort  of  an  Kpfeat  fn» 
tbe  Judgment;  bot  "tb*  bHl  of  eacepdoas" 
especially  referred  to  In  sectloD  1246  la  that 
provided  for  In  section  1171,  vti.  the  MU  of 
the  exeeptlons  taken  at  tbe  trial,  and  which 
must  be  presented  for  setttament  within  10 
days  after  the  Judgment  If  bb  such  IdD 
ot  exceptloiw  has  been  settled  when  the  Bp- 
peal  Is  taken,  and  tbe  time  for  Its  presenta- 
tion has  not  elapsed,  the  derk  dionld  wiOt 
till  It  has  been  settled,  or  until  the  right  t» 
have  it  settled  has  bem  lest  or  widved,  be* 
fore  printing  the  record;  and,  when  be  does 
print  it,  he  shetrid,  as  the  almost  u^versal 
practice  Is,  and  as  I  think  the  statvte  dearly 
intends,  print  tbe  entire  record.  iBcioding 
all  bills  of  exception,  in  one  record  ftor  both 
appeals. 

HARBISON,  J.  (ctmcnring).  Ob  the  Mp- 
peal  tnm  the  Judgment  gainst  tlte  d^nsd- 
ant  au  OaL  24a,  48  Pae.  74B),  the  instrmv 
tkma  to  the  Jury  wm  not  mnsldered  or  pass- 
ed upon  by  this  court  The  snAhHency  of 
tbe  Information,  as  tested  1^  tbe  demorrer, 
was  the  only  matter  of  tew  then  ceosldered 
or  determined.  In  0ie  prevailing  <^Bi<m  it 
was  said:  **A  demunw  to  19ie  InfonnatloB 
was  overruled,  and  the  rerarsal  or  affirm- 
ance of  this  Judgment  Is  depuidmt  upon  the 
legal  soundness  of  tlie  actlm  ot  the  trial 
court  In  that  bdialf."  And  Hr.  Jnstiee  Hen- 
shaw  said.  In  his  dissenting  opiidon:  "This 
hearing  Is  on  demurrer  <Hily.''  It  ftrilows 
that  only  the  propositions  of  law  then  deter- 
mined fall  within  the  rules  governing  the 
"law  of  the  case."  These  rules  rest  upon 
tbe  principles  of  an  estoppel,  and  It  la  evi- 
dent tiiat,  Bs  tbe  action  ot  the  trial  court 
which  Is  now  nnder  review  was  bad  ante- 
rior to  tbe  dedirion  of  tiito  court  upon  the 
appeal  from  tbe  Judgment  none  of  the  ele- 
ments ot  an  estoppel  can  be  Invoked  for  tbe 
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purpose  of  prerentlng  a  review  of  Its  Action. 
The  "biw  of  the  ease"  Is  properlT*  InrAked 
when,  npon  a  former  appeal  Id  the  same  ac- 
tton,  thts  court  has  declared  the  rate  of  law 
goTemlng  the  rights  of  the  litigants  In  that 
action.  Bat,  as  the  judgment  ot  this  court 
upon  the  other  appeal  waa  rendered  without 
determining  or  even  considering  the  direc- 
tions to  the  jury,  and  would  not  have  even 
the  force  of  a  precedent  tn  another  case  in- 
TolTlng  the  correctness  of  the  same  Instruc- 
tlons,  much  less  can  It  be  held  conclnsiTe  In 
the  ume  case,  when  their  correctness  la  for 
the  first  time  directly  challenged. 

The  court  erred  In  giving  to  the  jury  the 
third  Instruction,  but.  In  my  opinion,  tor  a 
different  reason  trom  that  assigned  by  Mr. 
Justice  TEMPLE.  This  Instruction  Is  as 
follows:  "If  the  jury  finds  from  the  oTldence 
that  Alra  Johnson,  at  the  county  of  Los 
Angeles,  state  of  California,  on  the  15th 
day  of  February,  1804.  did  willfully,  un- 
lawfully, and  feltmlonsly  throw  out  a  switch, 
at  Roscoe  Station,^  on  the  Southern  Pacific 
Railroad,  In  said  county,  with  intent  then 
and  there  to  derail  a  passenger  train,  and 
did  then  and  fliere  willfully,  unlawfully, 
and  felonkinsly  board  said  passenger  train, 
wltti  intent  then  and  there  to  rob  the  same, 
and,  in  the  perpetration  of  said  offense,  said 
train  was  ditched,  and  one  Masters  was 
killed,  and  that  the  defendant.  W.  H.  Thomp- 
son, was  present  then  and  there,  aiding, 
abetting,  and  counseling  said  Johnson  In  the 
perpetratlcn  of  said  offense,,  then  you  will 
find  the  defendant  guilty,  as  charged  In  the 
Inftvmatlon."  The  Instruction  follows  the 
language  of  the  Information,  and,  as  It  was 
he^d  on  the  appeal  from  the  judgment  that 
the  facts  set  ont  In  the  Information  charged 
the  defendant  with  but  a  single  offense,  that 
portion  of  the  Instruction  which  refers  to 
the  ditching  of  the  train  and  the  killing  of 
Masters.  "In  the  perpetration  of  said  of- 
fense," was  authorized  by  the  evidence  con- 
necting the  defendant  with  the  ditching  of 
the  train:  and  the  "offense"  referred  to  In 
the  Instruction  muHt  have  been  understood 
by  the  jury  as  Including  both  the  throwing 
out  of  the  switch,  as  well  as  boarding  the 
train.  The  fact  that  the  train  had  been 
ditched  before  the  defendarit  boarded  the 
express  car  was  Immaterlai.  If  the  two  acta 
were  part  of  a  single  transaction,  and  done 
In  pursuance  of  an  original  purpose;  and, 
if  the  defendant  threw  ont  the  switch  for 
the  purpose  of  enaUlng  htm  the  more  read- 
ily to  board  the  train  for  the  Rurpose  of  rob- 
bing it,  it  was  Immaterial  that  the  train 
had  been  brought  to  a  standstill  Iiefore  he 
actually  got  upon  the  car.  Neither  would  a 
temporary  purpose  of  abandoning  the  orig- 
inal plan,  after  the  train  had  been  brought 
to  a  stop,  change  the  chiiracter  of  the  of- 
fense If  sQch  original  plan  was  resumed  and 
carried  Into  effect  The  instruction  assumes 
that  there  was  evidence  that  Johnson  threw 
ont  the  switch,  and  that  the  defendant  waa 
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merely  present,  aiding,  abetting,  and  coun- 
seling him  In  the  perpetration  of  the  offense^ 
whereas  the  only  evidence  in  reference 
thereto  waa  that  of  Johnson  himself,  who 
testified  that  the  switch  was  thrown  ont  1^ 
the  defendant.  This  portion  of  the  Instruc- 
tion could  not,  however,  have  prejudiced  the 
defendant;  but  the  former  portion  waa 
clearly  prejudicial  to  him,  in  presenting  to 
the  Jury  the  fact  that  Vetera  waa  killed, 
and  thus  Indirectly  charging  him  wltti  a 
homicide  No  charge  of  this  nature  waa 
made  In  the  Information,  and,  although  evi- 
dence of  the  killing  of  Masters  was  Intro- 
duced before  the  jury  against  the  objectfons 
of  the  defendant,  there  was  no  Issue  upon 
that  fact  which  he  was  called  npon  to  meet, 
and  the  jury  should  not  have  been  allowed 
to  consider  that  fact  for  the  purpose  of  de- 
termining hte  guilt.  The  order  denying  a 
new  trial  should  be  reversed,  and  a  new  trial 
granted. 


PBOPLB  V.  EATZ.    (Or.  188.) 

(Bupseme  Oonrt  of  California.   Nov.  80,  18M.) 

Kapi^Ass  ov  Pboscodtsix— SviDSiraa— ITiinaB 
Aam  or  Coitsbst'-^rubf  or  Obutbb 

AOS  NO  DsriXBL 

1.  Od  a  trial  for  rape,  where  the  prosecotrls: 
was  under  the  age  of  consent  she  may  testify 
to  her  age^  thouiHi  her  knowledge  of  it  Is  de- 
rived from  stAtemoits  ot  the  parei^  or  from 
family  repatation. 

2.  The  Family  Bible  record  ia  admissible  hi 
evidence  to  show  a  child's  age,  when  It  Is  proved 
that  the  book  Is  the  FamUr  Bthie,  and  the  han^ 
writing  or  antliorsfalp  of  the  utiiea  need  not  be 
proved. 

8.  On  a  trial  for  rape,  where  the  prosecatrix 
was  under  the  sye  of  cotsent  when  the  crime 
was  committed,  defendant  cannot,  >•  against 
the  evidence,  urge  as  a  defense  that  he  had  nm- 
BOD  to  believe,  and  did  believe,  that  she  was 
over  that  age. 

Department  2.  Appeal  from  superior  court; 
city  and  county  of  San  Frandaco;  William 
T.  Wallace,  Judge. 

FhlUp  Ratz  was  convicted  of  rape,  and  ap- 
peals. Affirmed. 

Geo.  Hayfonl.  tot  appellant  Attj.  a«L 
Fltsgerald,  Cor  the  State. 

HENSHAW,  J.  The  defendant  was  con- 
victed of  the  crime  of  rape,  In  having  had 
carnal  Intercourse  with  a  female  child  under 
the  age  of  14  years,  and  not  his  wife.  The 
intercourse  was  admitted..  The  age  of  the 
child  was  a  question  In  dispute.  It  was  con- 
ceded that  the  Int^course  was  not  had 
through  force  or  violence,  so  that  If,  at  the 
time  thereof,  the  child  was  over  the  age  of 
14  years,  the  crime  of  rape  was  not  commit- 
ted. The  child  herself  testified  to  her  age. 
as  well  as  to  the  date  of  the  intercourse. 
Her  evidence  went  to  show  that  at  the  time 
when  Ratz  carnally  knew  her  she  was  un- 
der the  age  of  14.  The  evidence  of  the 
child  waa  admissible.  A  person's  age  ouiy 
be  proved  by  his  own  teetlmony,  and  the 
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"^-^^fact  that  knowledge  of  that  Is  derived 
Tpom  statements  of  the  parents  or  from 
family  reputation  does  not  render  It  Inad- 
missible. HiU  T.  Eldrldge.  126  Mass.  234; 
Cherry  t.  State,  68  Ala.  29;  Bain  r.  State, 
61  Ala.  75;  Rose.  Cr.  Ev.  '272.  The  testi- 
mony of  the  mother  of  the  child  also  went 
to  prove  the  fact  that  at  the  date  In  Ques- 
tion she  was  under  the  age  of  14.  The 
mother,  when  on  the  witness  stand,  was 
shown  a  book,  and  testtfled  that  It  was  bos, 
and  that  it  was  her  Family  Bible;  that  It 
contained  the  record  of  ha  family.  This 
book  contained,  among  other  entries,  tiie 
name  of  the  child,  and  the  date  of  her  birth. 
The  mother  testified  that  It  was  correct. 
Objection  was  made  to  the  introduction  of 
the  record  by  defendant,  njran  the  ground 
that  It  appeared  that  the  record  was  In 
BngUsb;  that  the  mother  did  not  know  how 
to  read  or  write  English,  and  conld  not  tell 
whether  or  not  the  record  was  correct  The 
admlssiblU^  of  the  book  did  not  depend  np- 
on  proof  of  handwriting  or  authorship  of 
the  entries.  It  depended  upon  proof  of  the 
fact  that  It  was  the  Family  Bible,  which  evi- 
dence was  afforded  by  the  testimony  of  the 
mother.  As  is  well  said  In  Hubbard  t.  l«es, 
L.  R.  1  Exch.  2SS;  "To  require  evidence  of 
the  handwriting  or  authorship  of  the  entries 
[In  a  Family  Bible]  is  to  mistake  the  dis- 
tinctive character  of  the  evidence,  tar  it  de- 
rives its  weight,  not  from  the  fact  that  the 
entries  are  made  by  any  particular  person, 
but  that,  being  in  thiit  plac^  th^  are  to  be 
taken  as  assented  to  by  those  In  whose  cus- 
tody the  book  has  been." 

Appellant  contends  that,  even  though  the 
child  be  shown  to  have  been  under  the  age 
of  14  years,  yet  that,  If  the  defendant  had 
reason  to  believe,  and  did  believe,  that  she 
was  over  t!ie  age  of  14  years,  then  there 
was  an  absence  of  tiie  necessary  Intent  to 
constitute  a  crime,  and  that  he  should  be 
acquitted.  He  asked  the  court  to  give  an 
Instruction  to  the  Jury  embodying  this  as  a 
proposition  of  law.  The  proposed  Instruc- 
tion was  refused.  The  refusal  Is  assigned 
as  error.  The  claim  here  made  is  not  a 
new  one.  It  has  freqnaitly  been  pressed 
upon  the  attention  of  courts,  but  In  m  case, 
so  far  as  our  examination  goes,  has  it  met 
with  favor.  The  object  and  purpose  of  the 
law  are  too  plain  to  need  comment,  the 
crime  too  Infamous  to  bear  discussion.  The 
protection  of  society,  of  lite  family,  and  of 
the  Infant,  demand  that  one  who  has  carnal 
Intercourse  under  such  circumstances  shall 
do  so  In  peril  of  the  fact  and  he  will  not  be 
heard  against  the  evidence  to  urge  his  be- 
lief that  the  victim  of  his  outrage  had 
passed  the  period  which  would  make  his  act 
a  crime.  In  People  v.  Fowler,  88  Cal.  186, 
26  Pae  1110,  the  defendant  was  charged 
with  placing  a  giri  under  the  age  of  18 
years  In  a  house  of  prostitution.  The  same 
claim  here  made  was  there  urged,  but  It 
was  said  that  one  who  violates  the  section 


acts  at  his  peril,  and  cannot  defend  himself 
on  the  plea  of  Ignorance  as  to  the  age  of  tlie 
child.  ThB  same  principle  was  reannonnced 
In  People  v.  Dolan,  06  Cat  315,  31  Pac  107. 
where,  under  a  similar  charge,  a  like  daim 
met  with  the  same  remionse.  The  whole 
question  Is  learnedly  and  elaborately  dis- 
cussed In  Reg.  V.  Prince,  U  R.  2  Crown  Cas. 
154.  It  was  there  proved  tiiat  the  defend- 
ant did  take  the  girl,  and  that  at  the  time 
of  her  abduction  she  was  under  16  years  of 
age;  but  It  was  likewise  proved  that  the 
defendant  bona  fide  b^ved,  and  had  rea- 
sonable ground  for  believing,  that  she  was 
over  16.  The  bench  of  18  Judges,  with  but 
one  dissenting  voice,  held  that  neither  de- 
fendant's honest  belief,  nor  the  reasonable 
grounds  affoided  falm  for  such  belM;  re- 
lieved him  from  the  consequences  of  his  act 
The  Judgmrat  and  ordw  appealed  tma  are 
affirmed. 

Weeonenr:  McPABLAND.  J.;  TBMPIiB, J. 


DONNELLY  V.  ADAMS  etsL  (S.  F.  182.) 
(Svq^zeme  Court  at  California.    Nov.  27,  1886J 

BOILDISS    OOKTaiOT      RBrBRBDOB  TO   PLUS — 

lDBraFiai.Tiov— Pahoi.  Btidbsos. 
Where  a  boUdlnx  contract  refers  for  a 
description  of  the  bnildinss  to  be  erected  to 
certain  plans  and  specifications  of  an  architect, 
"which  are  signed  ay  the  parties  hereto,"  sach 
plans  are  an  eBsential  port  of  the  contract,  with- 
out which  it  is  incomplete,  and  cannot  form 
the  basis  of  a  recovery;  and  where  there  are  no 
plans  "signed  by  the  parties"  the  contract  can- 
not be  completed  by  parol  evidence  t»  Identic 
others  as  the  ones  referred  to. 

Department  2.  Appeal  from  superior  court, 
city  and  county  of  San  Frandaeo;  J.  O.  B.- 
Hebbard,  Judge. 

Action  by  Thomas  DonneOy  against  Frank 
P.  Adams  and  others.  From  the  Judgment 
both  parties  sppeaL  Bevccsed  on  defendants' 
qipeaL 

Gale  &  Peery,  Chas.  S.  Peery,  and  R.  Percy 
Wright,  for  aj^ellanta.  Stafford  &,  Stafford,  for 
reqwndent 

HENSHAW,  J.  These  are  cross  appeals  by 

plaintiff  and  de£raidanta.  The  action  ms  by  ttie 
assignor  of  an  original  conttactor  to  forecloee 
a  lien  under  a  building  contract-  The  court 
adjudged  plaintiff  to  have  a  lien,  and  decaeed 
foreclosure  thereof. 

Defendants'  claim  that  the  contract  between 
the  parties  Is  void  first  Invites  attention.  The 
contract  provided  that  the  contractor  should  fur- 
nish the  necessary  labor  and  materials  to  erect 
a  certain  building  "and  other  works  riwwn 
and  described  in  and  and  in  conftwmlty  with 
the  plans,  drawings,  and  ■peclflcatioDS  for  the 
same,  made  by  B.  E.  Henrlksen,  tbe  aaOurised 
architect  employed  by  the  owner,  and  iriilcb 
are  dgned  by  the  parties  hereto,  aoA  are  to  be 
kept  and  remain  in  tiw  oOloe  of  ssld  arddtect, 
subject  to  the  Inqwctlon  of  the  parttea  luavto 
and  others  concerned  in  said  oectton."  What 
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pmported  to  be  tbe  i^axiB  and  qtedflcattons 
were  admitted  In  erldmoe  over  tbe  objection  of 
defendants.  They  were  not  Signed  by  the  par- 
tiea  to  tbe  eontracL  In  Worden  t.  Hammond, 
87  CaL  64,  ttie  contmct  was  to  bond  a  bam 
"agreeaUe  to  tbe  diaft,  plan,  and  coqplanatlon 
hereto  annexed,  marked  'A.* "  No  plan  or 
Bpedflcatloiui  were  attached,  but  an  unsigned 
paper  was  iHodDoed,  which  iflalntlffli  testified 
contained  the  spodflcations  referred  to.  Tbe 
paper  was  admitted,  and  tbls  conrt  said:  "Tbe 
spedflcatloDS  are  an  <'««i^Hfli  part  of  the  con- 
tract, and  are  as  material  as  the  jirlce  of  the 
work  or  tbe  terms  of  payment;  for  the  oon- 
tract  price  was  not  to  be  paid  until  the  bam  waa 
con^eted  according  to  the  qiedflcatlons.  It  la 
not  Indispensable  that  the  spedflcatlons  be 
signed  by  tbe  party  to  be  charged,  but  It  will 
be  sufficient  If  they  are  referred  to  with  cer- 
tainty. But.  where  the  reference  Is  false,  It 
cannot  be  h^ied  out  onl  eTldence.  Here 
tbe  specifications  were  referred  to  as  annexed 
to  the  cmtract;  and  iriien  the  plalntlfriB  were 
permitted  to  Introduce  In  evidence,  as  the  sped- 
flcatlons  referred  to,  a  paper  i^ch  tbs^  admit* 
ted  was  never  aRached  to  the  contract.  If  tbey 
did  not  thereby  contradict  D»  written  contmct, 
they  added  to  Its  tenns  by  oral  evidence.  The 
two  Instnunents,  taken  t<^^»,  contiUn  aD  the 
necesBBZT  terms  of  tbe  cmtract;  and,  if  Hie 
wTltttti  contract  had  contained  a  reference  to 
the  apedflcatloni  In  soeb  a  manner  that  thdr 
connection  would  be  apparent  upon  tbdr  pro- 
doetlon.  It  would  be  regarded  as  a  sufficient 
conodlance  with  the  statute.  But  this  could  not 
be  established  1^  parol  evidence  wIQiout  a  viola- 
tion of  tbe  statute  requiring  tbe  contract  to  be 
In  writing,  and  signed  by  tbe  party  to  be  diar- 
ged  thereby.  Boydell  v.  Drommond,  11  Bast, 
157."  In  WQlamette  Steam  MlUa  Lumbering 
&  Manuf  g  Co.  v.  Los  Angeles  College  Co.,  9i 
GaL  229,  29  Pac.  eS6,  the  same  questkin  again 
arose.  There  tbe  contract  provided  tbaX  tbe 
work  should  be  done  "conformable  to  the  draw- 
ings and  Q)ecIflcatlon8  made  by  R.  B.  Tonng, 
architect,  and  signed  by  the  parties,  and  hereto 
aoneced."  It  did  not  appear  In  that  case  whetb- 
er  or  not  the  drawlngg  and  Bpeclflcatkms  were 
In  fact  signed,  Imt  It  did  appear  that  tbey  woe 
not  attached;  and  It  Is  said:  "The  Insertion  of 
this  clanae  In  the  contract  made  the  drawings 
and  spedflcatlons  an  essential  part  thereof,  as 
material  as  was  the  [vice  of  the  woA  or  the 
terms  of  payment;  and  until  they  were  'an- 
nexed' to  the  contract,  so  that  Its  entire  terms 
could  be  ascertained  by  mece  Inspection,  and 
without  oral  testimony,  tbe  contract  was  only 
Inchoate,  and  not  complete,  and  could  not  tana 
the  basis  of  a  recovery.  Worden  v.  Hammond, 
37  Cat  63."  Tbe  only  distinction  between  the 
contract  In  the  case  at  bar  and  those  considered 
In  tbe  cases  cited  lies  In  the  fiict  tbat  in  the 
present  Instance  the  reference  Is  to  spedflca- 
tlons "signed";  to  the  other  It  was  to  specifica- 
tions "attached."  But  tbe  one  reference  Is  no 
less  significant  and  essential  than  the  otber. 
If  the  specifications  be  not  signed,  or  if  they 
be  not  attached,  In  either  case  there  Is  a  false 
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reference  In  a  written  contract  which  cannot 
be  aided  parol  eivldence.  In  both  cases  the 
contract  was  left  'Inchoato,  and  not  cunplete, 
and  could  not  fbrm  tbe  baids  of  a  recovexy." 
It  foUowB  Hist  the  judgment  must  be  reraised 
Qpon  defendants'  appeaL  We  cannot,  there- 
fore^ discuss  the  more  interesting  point  present- 
ed by  both  appeals,  namely,  Oie  conclusiveness 
Or  IncoDdnsIveness  of  the  architect's  certificate 
to  the  effect  that  the  work  had  been  done  ac- 
cording to  contract  The  contract  being  void. 
It  Is  Told  as  to  all  of  Its  terms  and  condlttona, 
The  architect's  certificate,  deriving  whatever 
force  It  may  possess  fjrom  the  contnct  Itsdf , 
Is  deprived  of  all  efficacy,  and  whatever  discus- 
sion might  be  had  vgon  the  question  would  be 
merdy  obiter,  and  wlQKnit  Mnding  force.  Tbe 
oHHldeiatlon  to  thus  dlmlnated  from  tbe  case, 
and  mnst  be  reserved  until  It  Is  presented  upon 
proper  occasion.  Tbe  modification  of  the  Judg- 
ment atdted  fOr  on  jAalntlflTs  appeal  to  denied. 
Upon  defmdants*  sppeal  tbe  judgment  to  re> 
versed,  and  tbe  cause  remanded. 

Weconcor:  UcFARLAND,  J.;  TBUPLBI,  J. 


liASSSROT      GAMBLE.    (8.  F.  488.) 
(Supreme  Court  of  California.   Oct  15.  1896.) 
FoBoma  DRAnraa— What  Constitdtbs  —  Bvi- 

DSHOS. 

1.  A  lease  provided  that  on  failare  of  the  les- 
see to  perform  certain  covenants  tbe  lessw 
might  recover  possession  without  notice  or  de- 
mand. After  the  Ipssee  had  been  In  peaceable 
possession  for  several  months,  tbe  lessor,  claim- 
ing a  violation  of  the  lessee's  covenants,  or- 
dered him  to  leave  the  premises,  but  did  not  give 
the  written  notice  required  by  Code  Civ.  Pnc 
IS  1161,  1162.  On  the  lessee's  refusal  to  leave, 
the  lessor  had  him  arrested  on  a  warrant 
charging  a  pablic  offense,  and  during  his  ab- 
sence took  possession,  withont  the  consent  of 
the  em^loyd  in  charge,  and  refused  to  surrender 
possession  to  the  lessee  for  more  than  five  days 
after  demand  therefor.  Oode  Clr.  Proc.  | 
1160,  provides  that  b  person  who.  during  the 
absence  of  the  occupant  unlawfully  enters  on 
real  property  which  for  more  than  five  days 
prior  thereto  has  been  in  the  peaceable  possea- 
Bion  of  such  occupant  and  refuses  to  surrender 
for  five  days  after  demand  therefor,  is  guilty  of 
forcible  detainer.  Beld,  that  defendant  was  lia- 
ble nnder  said  act. 

2.  Jn  an  action  against  said  lessor  by  the  les- 
see for  forcible  detainer  It  was  competent  to 
show  that  plaintiff  was  arrested  at  defendant's 
Instance,  for  the  purpose  of  getting  him  away 
from  tbe  premises,  Jo  that  defendant  might  en- 
ter and  take  posB^sion  thereof. 

3.  In  forcible  detainer,  nnder  Code  Civ.  Proc. 
§  1160,  evidence  of  title  in  defendant  is  inadmis- 
sible. 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  court  Santa  Cruz 
county;  J.  H.  Logan,  Judge. 

Action  by  Peter  Lasserot  against  A.  W, 
Gamble  for  the  forcible  detention  of  certain 
lands.  From  a  Judgment  for  defendant  and 
from  an  order  refusing  a  new  trial,  plalntUf 
ai^teato.  Reversed. 

Charles  B.  Tounger  and  Spslsbniy  A  Bmfee* 
for  appellant   W.  D.  Stoney.  ft>r  reqwodent 
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giren  plaintiff  three  days'  notice  In  writing,  as 
provided  In  sections  1181,  1162,  Code  Civ. 
Proa  Under  these  drcumstances  Ok  verdict 
should  have  been  for  the  plaintiff,  and  the  Judg- 
ment and  order  appealed  from  should  be  re- 
versed, and  the  cause  remanded. 

We  concur:  SBUEILB,  0.;  HATNBS,  a 

PER  CURIAM.  For  the  reasons  given  in  the 
fbregong  opinion,  the  Judgment  and  ord»  ap- 
pealed from  are  revened,  and  Uw  cause  le- 
manded. 


HORTON  V.  JACK.    (L.  A.  149.) 
(Snpreme  Court  of  California.    Nov.  19, 1896.) 

2xBCDTOR»— VALIPm  OW  8ilM  BT— ACTIOIf  VOa 
Cos  VBRaiOH— D  BTBiraa— APPBiL— SaTTLS- 

MBHT  or  Bill  or  Bxobftions. 

1.  A  sale  of  proper^  of  a  deceased  persoD  by 
hb  exeeotrix  passes  no  title  onless  it  is  con- 
finned  by  the  probate  court  (Code  Civ.  Proc.  I 
1517),  and  a  aabsequent  administrator  can  re- 
cover from  the  purchaser  for  its  converaion. 

2.  While  an  executrix  may  be  credited,  aoder 
Code  Civ.  Proc.  {  1682,  with  the  payment  of  a 
debt  of  the  estate  which  has  not  been  present- 
ed and  allowed,  such  credit  can  only  be  given  by 
the  probate  court  as  therein  provided,  and  It 
cannot  be  pleaded  by  a  nurchaser  of  property 
from  an  executrix  by  a  sale  which  was  not  con- 
firmed, as  a  defense  to  an  action  for  conversion 
by  a  subsequent  administrator,  that  the  pro- 
ceeds, for  which  the  eiecutrix  never  asked  or 
received  credit,  were  applied  in  payment  of  a 
d^t  of  the  estate  which  was  never  presented 
for  allowance. 

3.  An  objection  that  a  bill  of  exceptions  was 
not  served  within  the  required  time,  where  the 
appellee  proposed  amendments,  hat  made  no  ob- 
je^on  in  the  court  below,  cannot  be  raised  on 
appeal. 

4.  Where  a  proposed  bill  of  exceptions  and 
amendments  were  delivered  to  the  clerk,  and 
by  him  to  the  judge,  who  thereafter  settled  the 
same  In  open  court,  when  attorneys  for  both 
parties  were  present,  without  objection  being 
made,  the  objection  that  no  notice  of  the  time 
for  settlement  of  the  bill  was  given  cannot  be 
thereafter  made. 

I>epartment  1.  Appeal  from  snpeilor  court. 
Ban  Luis  Obispo  county;  V.  A.  Gregg.  Judge. 

Action  by  Joseph  Horton,  administrator 
with  the  wlU  annexed  of  James  A.  Brown, 
against  R.  B.  Jack.  Judgment  for  defend- 
ant, and  plaintiff  appeals.  Reversed. 

M.  O.  Hester  and  Graves  &  Graves,  for  ap- 
pelant Wllcoxon  &  Bouldin  and  J.  M.  Wil- 
coxon,  for  respondent 

YAN  FLEET,  J.  This  Is  the  second  ap- 
peal In  tbis  case.  On  the  first  appeal  the 
cause  was  remanded  for  a  new  trial  as  be- 
tween the  plaintiff  and  the  defendant  Jack. 
The  opinion  on  that  appeal  will  be  found  in 
87  Pac.  652,  where  the  facts  are  fully  stated, 
^e  second  trial  resulted  in  a  verdict  aM 
judgment  for  defendant  and  plaintiff  appeals 
from  the  judgment  and  from  an  order  deny- 
ing his  motion  for  a  new  trial. 

It  Is  contended  by  ajvpellant  (and  this  Is  the 


only  question  which  need  be  considered)  that 
the  facts  disclosed  on  the  second  trial  are 
substantially  the  same  as  on  the  first  trial 
and  that  the  decision  on  the  former  appeal 
is,  therefore,  the  law  of  the  case,  and  re- 
quires a  reversal  of  the  judgment  Respond- 
ent claims  that  the  evidence  Is  now  substan- 
tlallj  different  in  that  it  shows  that  the  debt 
to  pay  which  the  property  in  controversy 
was  sold  was  the  debt  of  the  deceased,  and 
not  that  of  Catherine  J.  Brown;  that  the  ex- 
ecutrix had  the  right  to  pay  that  debt  from 
the  funds  of  the  estate,  although  It  was  not 
formally  presented  against  the  estate,  and  al- 
though such  payment  was  not  approved  by 
the  probate  court;  ana  that  the  taking  of 
the  property  to  pay  that  debt  did  not  amount 
to  a  conversion. 

1.  The  facts  as  to  the  debt  In  question,  as 
proved  on  the  second  trial,  did  not  differ 
from  those  disclosed  on  the  first  trial.  It  ap- 
peared then,  as  it  does  now,  that  the  deceas- 
ed, In  his  lifetime,  guarantied  the  payment  by 
Kenney  of  such  sums  as  should  be  advanced 
to  him  by  the  bank  of  which  the  defendant 
Jack,  was  t^resident;  that  some  such  ad- 
vances were  made  during  the  lifetime  of  the 
deceased;  that  after  his  death  bis  widow, 
Catherine  J.,  made  a  new  guaranty.  In  her 
own  name,  of  the  like  character;  and  that  all 
the  subsequent  advances  were  made  under 
the  latter  guaranty.  It  was  not  then  shown, 
nor  is  it  shown  now,  what  was  the  amount 
of  the  advances  made  before  Brown's  death, 
further  than  that  it  was  "between  two  and 
three  thousand  dollars."  It  was  admitted  by 
the  answer  that  the  defendant  Jack,  received 
of  the  proceeds  of  the  sale  In  question 
213.10,  which  be  turned  over  to  the  bank,  and 
that  there  still  ;%malned  unsold  a  portion  of 
the  property  of  the  value  of  $367.60.  Mr. 
Jack  testified  on  the  second  trial  that  upon 
the  death  of  Mr.  Brown,  Mrs.  Brown  "as- 
sumed whatever  Indebtedness  there  was,  and 
it  became  her  indebtedness,"  and  tliat  after 
Mr.  Brown's  death  he  "treated  it  as  her  In- 
dividual indebtedness."  It  also  appears,  as 
It  did  before,  that  no  claim  against  the  es- 
tate for  any  portion  of  this  indebtedness  was 
ever  presented  to  the  executrix.  Under  these 
circumstances  the  statement  of  Mr.  Jack  that 
the  proceeds  of  this  salewere  used  to  wipeout 
the  Indebtedness  of  the  deceased,  James  A 
Brown,  was  merely  a  statement  of  the  con- 
clusion of  the  witness,  not  supported  by  the 
facts  to  which  he  testified.  Moreover,  the 
answer  (which  was  not  amended  In  that  re- 
spect) e:Q)re8sly  alleges  that  the  proceeds  of 
the  sale  were  applied  and  credited  upon  an 
indebtedness  of  Catherine  J.  Brown  to  the 
bank,  and  that  it  was  originally  agreed  that 
they  should  be  so  applied;  and  no  mention  is 
made  of  any  Indebtedness  of  the  estate.  We 
are,  therefore,  unable  to  perceive  that  the 
facts  on  the  second  trial  differ  at  all  from 
those  on  which  onr  former  opinion  was  pred- 
icated; and  the  propositions  of  law  there  de- 
cided are,  therefore,  decisive  of  the  case  oo 
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thlH  appeal.  Benson  t.  Shotwell,  103  Cal. 
163,  37  Pac.  147. 

2.  No  sale  of  any  property  of  the  estate  of 
a  deceased  person  passes  any  title  unless  It 
is  confirmed  by  the  probate  court  (Code  Olr. 
Proc.  §  1617);  and  although,  under  section 
1632,  the  executrix  might  be  credited  with 
the  amount  of  a  debt  of  the  estate  paid  by 
her  without  the  affldavit  and  allowance  pre- 
scribed by  law,  that  credit  could  be  allowed 
only  by  the  probate  court,  and  upon  the  evi- 
dence prescribed  by  that  section.  It  follows 
that,  even  if  this  property  had  been  sold  by 
the  executrix  to  pay  a  debt  of  the  estate,  that 
sale  would  not  pass  the  title  to  the  property 
without  conflrmatlon  by  the  probate  court; 
and  the  appropriation  of  the  proceeds  of  the 
property  by  Jaclt  to  tbe  use  of  the  bank  would 
be  unlawful.  The  order  of  sale,  upon  which 
alone  tbe  authority  of  the  executrix  to  sell 
this  property  could  be  based,  was  made  up- 
on tbe  petition  of  the  executrix,  which  re- 
cited that  no  claims  liad  been  presented,  and 
that  she  knew  of  no  debts  or  claims  against 
the  estate;  and  the  order  Itself  recites  that, 
with  the  exception  of  two  claims  for  small 
amounts,  filed  subsequent  to  the  petition, 
there  were  no  debts  or  claims  against  the  es- 
tate except  the  cost  of  administration  thereof. 
In  ber  return  of  sales  under  this  order  the 
executrix  reported  that  she  had  sold  this 
property  to  satisfy  her  iDdividnal  liabilHy  to 
the  bank,  and  on  this  showing  the  court  re- 
fused to  confirm  the  sale.  She  also  filed  an 
account  of  the  proceedings  In  the  administra- 
tion. In  which  she  treated  this  property  as 
still  on  band,  and  did  not  ask  or  receive  any 
credit  for  the  payment  of  any  debt  of  the 
estate.  Whether  or  not,  then,  this  sale  was 
In  fact  made  to  satisfy  a  debt  of  the  estate, 
it  Is  clear  that  neither  the  sale  nor  the  sup- 
posed payment  was  sanctioned  by  the  pro- 
bate court,  and  that,  therefore,  the  title  to 
the  property  remained  in  the  eatete;  and  un- 
der the  decision  on  the  former  appeal  the 
administrator  was  entitled  to  treat  the  prop- 
erty as  converted  by  Jack,  and  to  recover  Its 
value  from  him.  Whatever  equities  the  de- 
fendant may  have  against  Mrs.  Brown  may 
be  asserted  upon  distribution  or  In  some  other 
appropriate  proceeding,  but  they  constitute 
no  valid  defense  to  this  action. 

3.  Respondent  further  contends  that  It  now 
appears  that  there  are  no  debts  outstanding 
against  tbe  estate,  and  that  notice  to  creditors 
was  duly  given,  and  that  there  was  sufficient 
money  In  the  hands  of  tbe  executrix  to  pay  all 
expenses  of  administration.  It  also  appears, 
however,  that  none  of  this  money  has  come 
into  the  bands  of  tbe  present  administrator, 
and  that  he  has  no  funds  for  the  payment  of 
expenses  of  administration.  But,  further^ 
more,  it  was  distinctly  dedded  upon  the  for- 
mer appeal  that  until  distribution  the  admin- 
istrator Is  absolutely  entitled  to  the  possession 
of  all  personal  property  of  the  estate,  that  any 
Interference  with  that  property  any  person 
which  has  the  effect  of  depriving  the  adminis- 


trator of  the  possession  Is  a  conversion,  and 
tliat  he  is  entitled  to  recover  therefor  without 
proving  an  Indebtedness  to  satisfy  which  the 
property  is  necessary. 

4.  Respondent  objects  to  tbe  consideration 
of  the  bill  of  exceptions  on  the  ground  that  It 
was  served  more  than  10  days  after  the  serv- 
ice of  the  notice  of  Intention  to  move  for  a 
new  trial,  and  on  the  ground  that  "it  was  not 
settled  until  sixteen  days  after  the  amend- 
ments had  been  proposed,  and  then  without 
any  notice  and  over  objection."  The  former 
objection  was  not  taken  in  any  way  In 
the  court  below,  though  defendant  proposed 
amendments,  and,  therefore,  it  cannot  be  con- 
sidered here.  Hayne,  New  Trial  &  App.  S 
145;  Id.  i  146,  subd.  3;  Patrick  v.  Morse,  64 
CaL  462,  2  Pac.  49.  As  to  tbe  latter  objec- 
tion, it  appears  that  on  June  27th  defendant 
served  his  proposed  amendments  to  plalntlfT's 
bill,  and  that  on  the  same  day  the  bill  and 
amendments  were  delivered  by  plalntlft  to  tbe 
deik  for  the  Judge.  They  were  delivered  by 
the  cleric  to  the  Judge  on  the  same  day.  On 
"law  day"— July  13th— the  Judge,  without  pre- 
vious notice,  settled  the  bill,  tbe  attorneys  for 
both  parties  being  present  and  directed  tbe 
bill  to  be  engrossed  by  plaintiff  within  10 
days.  No  objection  on  any  ground  appears  to 
have  been  Interposed  at  that  time.  The  en- 
grossed bill  was  delivered  to  the  Judge  with- 
in the  10  days  allowed.  On  August  31st  the 
Judge,  at  the  request  of  plaintiff,  amended  the 
engrossed  bill  by  Inserting  certain  Instruc- 
tions, defendant  objecting  on  the  ground  that 
they  were  "not  part  of  the  bill  as  settled." 
Thereupon,  for  the  first  time,  defendant  "ol>- 
Jected  to  the  settlement  of  the  bill  because  no 
notice  was  given  of  the  setUement"  This 
objection  came  too  late;  certainly  so  as  to  all 
.  ci  the  bill  except  tbe  three  Instructions  iosert- 
ed  on  that  day.  The  settlement  of  the  bill 
took  place  on  July  13tb,  and  no  objection  was 
made  at  that  time.  The  bill  having  been  de- 
livered to  the  clerk,  no  notice  of  settlement 
was  required  from  plaintiff.  MeUor  v.  Crouch, 
76  Cal.  tiM,  18  Pac  685.  If  the  failure  of  tbe 
Judge  to  fix  a  time  for  the  setUement  and 
give  previous  notice  thereof,  under  section 
U50,  can  ever  Invalidate  the  setUement  of  a 
bill  when  the  attorneys  for  both  parties  are 
actually  present.  It  certainly  cannot  have  that 
effect  unless  at  the  time  objection  be  made 
on  that  ground.  As  the  statute  only  requires 
the  Judge  to  "designate  the  time  at  which  he 
win  setUe  the  bill,"  and  the  cleric  to  "Immedi- 
ately noU^  the  parties  of  sucb  designation," 
It  would  seem  that  the  Jndge,  while  holding 
court,  and  both  parties  being  tvesent,  might 
designate  that  very  time  for  the  setUement  of 
the  bill.  Such  a  designation.  In  the  absence 
of  anything  showing  an  abuse  of  discretion, 
must  be  held  sufficient  No  objection  having 
been  taken  at  the  time.  It  must  be  presumed 
that  the  defendant  had  an  ample  opportunity 
to  tie  heard  upon  the  settlement  We  think, 
therefore,  that  the  objections  are  not  well 
taken,  and  that  appellant  Is  entiUed  to  have 
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the  bni  of  ezceptlouB  considered  upon  thfai  ap- 
peal. The  Judgment  and  order  are  rereraed, 
and  the  caoae  remanded  for  a  new  trlaL 

We  concur:  BAfiRISON,  J.;  GABOUTTB, 

J. 


TATLOB  T.  HILU  Sheritt,  et  aL   (L.  A.  00.) 

(Saiweme  Conrt  of  OOifonda.    Not.  80,  1896.) 

ExcouTion  Salb  — •  hrrtACATtov  »  Proouim  — 
FRBrBBBBD  Claih  roR  Waobb— Nouoa 

TO  Debtor. 

1.  In  an  action  noder  Code  Civ-  Proc.  |  1206, 
to  compel  the  appHcBtlon  of  the  proceeds  of 
a  sale  under  execution  to  a  claim  for  wajyen 
owed  by  the  ezecutioQ  debtor,  aB  a  preferred 
claim,  the  complaint  must  allege  that  notice  of 
the  claim  was  given  to  the  execution  debtor, 
since,  without  soch  notice,  there  would  be  a 
taking  of  the  debtor's  property  without  due 

{)rocefli  of  law;  and  the  reouirement  Ib  clearly 
mplied  In  section  1207,  which  provides  that, 
if  the  debtor  disputes  such  claim,  he  must, 
'**witbin  ten  dajv  after  receiving  notice,"  file  a 
verified  Btatement.  etc.    44  Fac.  336,  reversed. 

2.  Under  Act  April  16,  1880,  S  6,  which  makes 
the  sheriff,  a*  recelFei  oi  an  insolvent,  a  mere 
custodian  tor  safe-keeidng  of  the  tan^ble  prop- 
erty pending  the  anpolntmcDt  of  the  assicnee,  he 
-does  not  represent  the  Uwdvent  In  litigated  matr 
ters,  and  notice  to  the  ^erifl  la  not  notice  to 
the  insolvent. 

In  bank.  Appeal  from  superior  court,  San 
Diego  county;  George  Puterbaugb,  Judge. 

For  opinion  in  dlvlaion,  see  44  Pac  336.  Re- 
versed. 

T.  B.  Sbav,  toe  app^lants.  Collier  ft  0(0- 
Uer  and  D.  L.  Mmdock,  for  reapoi^ent 

BEATTY,  C.  J.  In  Uie  former  opinion  de- 
livered In  thlB  case  (44  Pac.  836)  it  was  er- 
roneoosly  held  that  there  was  no  appeal 
from  the  judgment,  and  accordingly  the  only, 
queetlons  considered  were  those  presented  by 
the  appeal  from  the  order  denying  a  new 
trlaL  For  this  reason  alone  a  rehearing  was 
ordered,  and.  In  disposing  of  the  oUy  quea- 
tioD  raised  by  the  appeal  from  the  j^idgment, 
vre  readopt  the  former  opinion  as  to  matters 
therein  discussed.  The  question  now  to  be 
determined  arises  upon  the  demurrer  to  the 
complaint  which  fails  to  allege  that  any  no- 
tice of  the  claims  of  plalntlCF  and  his  assign- 
ors was  given  to  the  defendants  in  the  attach- 
ment suit  of  West  T.  Palmer  &  Co.  The 
statute  (Code  Civ.  Proc.  H  1206,  1207)  does 
not  expressly  require  service  of  notice  of 
claims  for  wages  upon  the  attachment  or 
execution  debtor,  but  it  dearly  Implies  that 
he  Is  to  have  notice,  for  It  expressly  provides 
(section  1207)  that  If  be  disputes  tlie  claim  he 
must,  within  10  days  after  receiving  nodce, 
serve  upon  the  claimant  and  the  officer  ex- 
ecuting the  writ  a  verlQed  stat^ent  in  writ- 
ing, setting  fortli  that  no  part,  or  not  more 
than  a  specific  portion,  ot  said  claim  Is  Justly 
due.  The  plain  Intention  of  the  legislature 
is,  therefore,  that  the  debtor  as  well  as  the 
creditor  shall  have  notice  of  the  claim,  and 
an  opportunity  to  dispute  It.   And  this,  in- 


deed, la  emenUal  to  tha  eoDMltntloiialltr  of 
the  act,  which  would  .'>tberwlBe  derive  the 
debtor  of  bis  prasfert/  wltboat  due  process 
of  law.  Oosda  t.  Kyle,  16  Mer.  SM.  It  U 
claimed,  however,  on  behalf  of  mqMmdent, 
that,  although  bo  notice  was  given  to  the  ex- 
ecution debtors,  It  waa  glres  to  tbdr  legal 
repreaoitatlve^  The  complaint  shows  that  in 
March  7,  1894,  they  were  adjudged  to  be  la- 
airfvent  Utibcn,  aod  the  defoidaiit  bereln, 
B.  P.  Hill,  as  sheriff,  was  appobited  ncelTar 
of  their  Serena  estates;  and  that  after  this 
date— on  March  24,  189^-notIce  of  the  claim 
for  wages  was  ser-^ed  upon  him.  But  the 
sheriff,  as  receiver  of  an  bucrtrent  midertbe 
insolvent  act,  does  not  represent  him  tor  the 
purpose  of  defending  aedona,  nalesa  InTeat- 
ed  with  a  special  authority  In  addition  to  tbat 
confttrred  by  law.  The  atatnte  makes  blm  a 
mere  custodian  for  safe-keeping  of  the  tangi- 
ble propertj.  deeds,  voochen,  etc.,  ot  the  In- 
solvent pending  the  appointment  of  tte  as- 
signee, who  alone  has  anducfly  to  represent 
the  ittS(HTent  In  litigated  matters.  Act  Apdl 
16,  1880,  I  0.  The  court  wred  In  ovcrruUng 
the  demnmr,  and  Its  judgmcsit  Ss  for  that 
masim  renrsad,  and  the  cause  rwnanded, 
with  leave  to  ^alntlfl  to  amend  his  oom- 
plalnt 

We  concur:  YAHf  FLEET,  J.;  TmCPI4 
J.;  HEM8BAW,  J. 


PEOPLE  V.  LARBABED.    <0^.  US.) 
(SnmreDM  Conrt  of  California.    Nov.  SO.  1896.) 

HOMIOIDB— IHSAHITT  M  M.  DbTBITSB— PBOTtHOB  OS 

JURT— l!raTRUOnOK& 

1.  Upon  a  defense  of  Insanity,  where  the  evi- 
dence of  the  expert  witnesses  was  conflicting, 
the  finding  of  the  Jury  as  to  the  sanity  or  in- 
saoity  of  the  defendant  Is  conclusive. 

2.  An  instroction  that  tihe  defense  of  Inasa- 
Ity  la  often  resorted  to  when  other  means  ot 
escaping  DUDishmeDt  is  hopeless,  and  that 
though,  when  satisfactorily  established,  it  must 
commend  itself  to  the  jostiee  of  the  jury,  they 
must  examine  It  with  care,  leet  a  mere  counter- 
feit of  mental  infirmity  famish  Immunity  Croas 
guilt,  was  not  improper. 

In  bank.  Appeal  from  supaior  conrt,  dty 
and  county  of  San  FcandBCo;  WlUlam  T.  Wal- 
lace, Judge. 

Frank  H.  Larrabee  was  convicted  of  morda, 

and  appeals.  Aihrmed. 

Geo.  HayfCrd.  tar  anwllanL  ^ty.  Gen. 
FltBgerald,  for  the  Peoplei 

HENSHAW,  J.  The  defendant  was  tried 
and  ctmvlcted  of  murder,  the  jory  fixing  the  pat- 
aity  at  imprisonment  for  life.  He  prosecutes 
this  appeal  from  the  judgment  The  killing  was 
admitted.  The  defense  was  li^anity.  Ap^d- 
pellant  claims  that  the  atrocity  of  the  murder, 
the  lack  of  motive  for  the  olme,  together  with 
the  other  evidence  In  the  case,  established  insan- 
ity by  a  clear  preponderance.  But,  If  dnnun- 
stances  of  inhumanity  and  barbaric  were  to  be 
held  sufflcleut  to  {ffove  Oie  trraqonilhaity  «C 
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tbe  pprpetzator  of  a  bomldde.  It  wonld  be  bat 
an  iDTltadcm  to  tbe  erU-mlndcd  to  lucreaae  tbe 
anmber  ot  their  rtctlnis,  and  to  make  tbeLr 
crimes  blacker,  more  horrible,  and  more  In- 
famona.  Such  drcunutancea  may  be  evidence 
of  InHaaltT,  but  tbey  may  eqnuUy  owe  tbdr 
existence  to  tbe  promptings  of  a  brutal  and  ma- 
Ugoant  q)lrlt  In  the  present  caae  do  lack  of 
motlTe  afipeart.  A  Jealoua  rage  seemB  to  have 
been  the  moving  cause.  Defendant  cat  the 
throat  of  his  mistress,  who,  after  tricking  and 
deceiving  him,  and  wheedling  him  out  of  his 
mon^,  carried  this  Eind  ber  favore  to  the  arms 
of  another  lover.  Upon  the  general  question 
(tf  insanity  tlie  evidence  of  UEperta  was,  aa  qbii* 
ai  conflicting,  apd  the  Jniy  most  be  left  aa  aote 
arblten  (tf  the  qoeBtion. 

The  only  other  point  which  appellant  presaea 
upon  our  consideration  Is  tbe  allied  error  of  the 
trial  oonrt  In  giving  the  following  Instmctlon: 
"The  defense  of  insanity  Is  one  which  may  be, 
and  some  times  is,  resorted  to  in  cases  in  which 
the  proof  of  the  overt  act  is  so  full  and  com- 
liete  thai  any  otlier  means  of  avoiding  convic- 
tion and  eacaping  punishment  aeems  hopeless. 
While,  therefwe,  this  1b  a  defense  to  be  weigh- 
ed fnlly,  falrty.  and  Justly,  and,  when  aatiafac- 
torfly  4^tabllabed,  must  commend  Itself  to  the 
aeaw  of  humanity  and  Jnstlee  of  the  jury,  they 
nust  *>r«"^iiy  it  with'  care  lest  a  mere  counter- 
feit of  this  wjftrtwi  inflnni^  shaU  tumlsh  Immu- 
nity to  guilL"  This  Is.  in  all  eaaentfate,  identical 
with  the  Instruction  approved  in  People  v.  Pico, 
62  Cat  50.  In  People  v.  Dennis,  39  CaL  625, 
and  In  Pe(^  t.  Bumberger,  45  CaL  650,  it  was 
held  to  be  proper  for  the  trial  court  to  Instruct 
tlie  Jury  to  view  the  evidence  upon  the  defense 
of  InaanRy  with  care,  lest  feigned  insanity 
ml^t  sbldd  a  defendant  from  the  just  conse- 
quences of  his  guilt  We  have  not  observed 
ttMt  tbe  defense  ol  insanity  has  been  employed 
iliioe  the  decUions  of  these  eases  in  a  manner 
to  make  the  caution  leas  needfuL  The  jodg- 
mait  vpeakd  torn  Is  afBxnwd. 

Wa  eoncnr:  McFABIAND,  J.;  TEMPLE, 

J4  BABBI80N,  J.;  VAN  FLBBT,  J. 


Um  OF  SAN  DiStOO  T.  HIGGINS  et  aL 

(L.  A.  81.) 

(Supreme  Court  of  Oalifomla.   Dec  1, 1896.) 
IincriATloK  ov  Aotion— Taxw— Aotioh  to 

An  action  to  recover  a  personal  judgment 
Cor  taxes,  and  to  enforce  the  tax  lien  on  the 
land.  Is  an  actimi  "npott  a  liability  created  by 
statute"  (Code  Civ.  Proc  S  «abd.  1),  and 
most,  therefore,  be  brought  within  three  years, 
though  Pot.  Code,  §  3716  et  aeq.,  gives  taxes  the 
effect  of  judgments.    Temple,  J.,  disaeoting. 

In  bank.  Appeal  from  superior  court,  San 
Diego  county;  E.  S.  Torrance,  Judge. 

Action  by  the  city  of  San  Diego  against  T. 
J.  Hlgglna  and  others.  Hiere  was  a  judg- 
ment for  defendants,  and  plaintiff  appeals. 
AflBrmed. 


William  H.  Fuller  and  Clarence  L.  Barber, 
for  appellant    HcDonaid  A  McDonald,  for 

respondenta. 

HBNBHAW,  J.  The  action  was  for  the  re- 
covery of  $488.46,  being  the  amount  of  mu- 
nicipal taxes  levied  by  the  plaintiff  apon  tlM 
property  of  defendant  Ulg^ns  for  tbe  year 
1887,  with  interest  at  tbe  rate  of  2  per  cent 
a  month  from  January  1,  1888.  A  personal 
judgment  against  the  defendant  Ulgglns  la 
asked,  and  it  is  also  sought  to  subject  tbe 
property  to  the  lien  of  the  taxes,  principal, 
interest,  penaltlea,  and  coats.  The  complaint 
was  filed  December  12, 1894.  Of  the  several 
grounds  of  demurrer  urged  against  the  com- 
plaint, that  which  presents  the  question 
whether  or  not  the  action  Is  barred  by  the 
statute  of  limitations  Is  the  only  one  which 
need  be  considered.  On  betialf  of  the  demur- 
rant it  is  claimed  that  pialntUTs  rlgbt  of  ac- 
tion is  barred  by  section  838  of  the  Code  of 
Civil  Procedure.  For  the  complainant  it  is 
insisted  that  aections  8T16-371S  of  the  Polit- 
ical Code,  together  with  section  312  of  the 
Code  of  OivU  Procedure,  provide  a  limita- 
tion for  the  commencement  of  actions  eucb 
as  this  other  and  different  from  that  cwtem- 
plated  by  secUon  338  of  the  Code  of  ClvU 
Procedure.  Under  the  latter  section  this  ac- 
tion, having  t>een  commenced  more  than 
three  years  after  tbe  right  of  action  accrued. 
Is  clearly  barred.  Under  appellant's  claim 
there  Is  no  limitation  of  time  fixed  for  the 
commencement  of  anch  an  action,  and  it 
may  therefore  be  prosecuted  after  tbe  lapse 
of  any  number  of  years.  This  latter  conten- 
tion derives  some  support  from  the  language 
of  Lewis  V.  Botbcbild,  92  Cal.  625,  28  Pac. 
ai>5,  where  It  la  said:  "We  think  a  different 
limitation  is  prescribed  by  section  3T16  of  the 
Political  Code,  aa  to  liens  created  by  title  d 
of  that  Code,  from  that  prescribed  anywhere 
In  title  2  of  the  Code  of  CivU  Procedure."  But 
this  language  Is  to  be  read  in  tbe  light  of 
the  facta  of  tlie  case.  The  action  was  to  re- 
cover a  deposit  made  upon  tbe  purchase 
price  of  a  piece  of  land.  Tbe  contract  of 
purchase  and  sale  provided  for  a  return  of 
tbe  deposit  and  a  vacation  of  the  contract  If 
a  valid  lien  was  found  to  exist  upon  the  prop- 
erty, and  was  not  removed  by  the  vendor 
within  a  designated  time.  The  lien  in  con- 
troversy was  one  for  unpaid  taxes,  delin- 
quent more  than  tour  years  before  the  data 
of  the  agreement  Tills  court  was  only  call- 
ed upon  to  declare  whether  or  not  such  a 
lien  was  still  a  valid  subsisting  Iten,  and  It 
held  that  It  was.  ander  the  terms  of  section 
3716  of  the  Political  Code.  The  question  of 
the  enforcement  of  anch  a  Den  after  the  lapse 
of  three  years  was  not  before  the  court  at 
alL  It  might  be,  as  suf^ested  in  San  Fran- 
cisco V.  Lnnlng,  73  Cal.  610^  16  Pac.  311, 
that  the  lien  existed  "without  any  provision 
for  Ita  enforcement.  In  which  case  It  Is  sim- 
ply a  rl^t  without  ft  remedy.**  In  the  latter 
case  tbe  action  was  brought  to  recover  « 
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personal  Judgment  only  against  defendant, 
It  being  pleaded  tbat  he  "was  Indebted  to 
plaintiff"  tn  a  certain  sum  for  taxes.  The 
opinion,  therefore,  properly  holds  that  the 
action  is  not  one  upon  a  Judgment,  or  to  en- 
force a  lien,  and  that,  being  a  suit  for  the 
recoTery  of  a  personal  Judgment,  the  right 
of  action  was  barred  by  the  statute  of  lim- 
itations. The  opinion,  however,  cites  and 
considers  with  approral  the  case  of  Nevada 
V.  Yellow  Jacket  Sliver  Mln.  Co.,  14  Nev.  220, 
which  was  an  action  Identical  with  the  one 
at  >ur  in  seeking  to  foreclose  tax  Hens  up- 
oi  assessed  property.  The  difference  be- 
tween our  statutes  and  those  of  Nevada  lies 
in  the  single  fact  tbat  it  is  not  declared  by 
the  Nevada  law  that  a  tax  has  the  effect  of 
a  Judgment.  While  recognizing  this  distinc- 
tion, It  is  held  in  San  Francisco  v.  Luning 
that  the  difference  does  not  render  the  prin- 
ciples laid  down  In  the  Nevada  Case  inappli- 
cable under  the  laws  of  this  state.  In  Ne- 
vada V.  YeUow  Jacket  Silver  Mln.  Co.,  supra, 
the  court  said:  "All  that  can  be  claimed  un- 
der the  statute  Is  that  the  Hen  created  con- 
tinues indefinitely,  or  until  the  tax  ie  paid, 
or  the  property  Is  sold  under  tax  sale.  Does 
that  fact  establish  what  is  claimed,— that  the 
remedy  to  enforce  collection  by  suit  Is  bar- 
red?" After  elaborate  consideration,  the  con- 
clusion arrived  at  is  thus  succinctly  stated: 
"This,  then,  Is  our  case  upon  the  question 
under  discussion:  A  statutory  lien  is  created, 
which  still  exists,  but  which  cannot  be  en- 
forced, nor  can  Judgment  be  obtained  against 
either  of  the  defendants  without  this  or  a 
similar  action,  which  Is  barred  by  the  stat- 
ute." The  case  of  City  and  County  of  San 
Francisco  v.  Jones,  20  Fed.  18S,  was  an  ac- 
tion to  recover  a  peraonal  Judgment  for  tax- 
es, but  the  language  of  Sawyer,  J.,  in  dis- 
cussing the  question  of  a  Hen,  is  of  value  in 
this  consideration.  After  citing  the  provl- 
aiona  of  our  Political  Code,  the  court  says: 
"Under  these  and  other  provisions  of  the  Po- 
litical Code  no  action  is  necessary  to  collect 
a  valid  tax.  But  it  is  claimed  that  these  pro- 
visions take  the  case  of  an  action  under  the 
statute  to  recover  a  tax  out  of  the  statute  of 
limitations.  In  the  case  already  cited  the 
supreme  court  of  Nevada,  on  a  similar  stat- 
ute, decided  otherwise,  and  we  think  correct- 
ly. •  The  Hen  Is  but  an  incident  to 
the  tax,— the  money  due,— and,  like  the  case 
of  a  mortgage,  when  an  action  to  recover 
the  debt  is  barred,  the  suit  to  enforce  the 
lien  is  also  barred.  This  has  long  been  the 
settled  doctrine  In  this  state  in  relation  to  a 
mortgage.  Neither  the  debt  nor  the  lien  Is 
extinguished  In  the  case  of  a  mortgage  In 
any  other  sense  than  In  the  case  of  a  tax, 
and  the  statutory  lien  incident  to  It  The 
remedy  by  action  Is  barred,  whatever  the 
case  may  be  as  to  other  remedies.  *  •  * 
We  see  no  good  reason,  at  this  day,  and  un- 
der our  laws  for  the  levy  and  collection  of 
taxes,  tor  allowing  the  state  to  vex  parties 
with  suits  for  taxes  after  the  lapse  of  many 


years,  that  Is  not  equally  applicable  to  pri- 
vate parties.  The  state  has  officers  specially 
appointed  to  attend  to  these  particular  du- 
ties, and  no  others,  and  If  they  neglect  their 
duties  the  state,  which  appoints  them,  if  any 
one^  should  be  the  party  to  suff^.  To  permit 
the  state,  after  a  lapse  of  mai^  years,  to  re- 
cover by  suit  taxes  allowed  to  run  uncollect- 
ed, with  five  per  cent,  penalty,  and,'  In  the 
language  of  Mr.  Justice  Swayne,  the  'most 
devouring  rate*  of  two  per  cent  per  month 
interest  would  be  to  inflict  unendurable  op- 
pression." County  of  Los  Angeles  v.  Balle- 
rlno,  99  Cal.  503,  32  Pac.  581,  and  34  Pac  329, 
was  an  action  identical  In  nature  with  the 
one  at  bar.  It  was  sought  to  recover  from 
defendant  taxes  levied  and  assessed  upon 
bis  property,  and  to  enforce  a  lien  upon  that 
property  for  their  payment  The  action  was 
brought  more  than  two  years,  but  less  than 
three  years,  after  the  right  of  action  had 
accrued.  Defendant  urged  that  it  was  bar- 
red by  subdivision  1  of  section  339  of  the 
Code  of  Civil  Procedure.  The  court  said: 
"This,  however,  is  not  such  an  actloiit  but  Is 
one  which  arises  upon  a  liability  created 
by  statute,  other  than  a  penalty  or  forfdtnre, 
within  the  meaning  of  section  338  of  the 
same  Code;"  citing  San  Francisco  v.  Lnn- 
Ing,  City  and  County  of  San  Frandsco  v. 
Jones,  Lewis  v.  Rothchlld,  and  Nevada  v. 
YeUow  Jacket  Silver  Mht  Go. 

It  is  true  tiiat  In  nwe  of  these  cases,  savtaig 
that  from  Nevada,  has  the  question  unds  con- 
sideration been  the  subject  of  direct  adjudica- 
tion, but  It  Is  ncme  the  less  clear  that  this  crart 
has  repeatedly  expressed  Its  approval  of  tiw 
reasoning  and  cwduslon  reached  in  Nevada  t. 
Yellow  Jacket  Silver  Mln.  Co.,  and  City  and 
County  of  San  Francisco  v.  Jones.  But  in 
People  V.  Hulbert  71  Cal.  72,  12  Pac.  43,  a 
question  Identical  In  principle,  though  not  in 
form,  was  decided  by  this  court  In  accord- 
ance with  the  foregoing  views,  and  upon  tbe 
authority  of  tbe  above-named  cases.  T^e 
action  was  to  foreclose  a  lien  upon  defend- 
ant's land  under  an  assessment  by  a  district 
for  the  reclamation  of  swamp  and  overflowed 
lands.  The  defendant  demurred  upon  the 
ground  tbat  tbe  cause  of  action  was  barred 
by  subdivision  1  of  section  338,  Code  Oiv. 
Proc.  The  reclamation  act  provided  (PtL 
Code,  f  3463),  that  from  and  after  the  flUi« 
of  the  list  or  certified  copy  thereof,  the 
charges  assessed  upon  any  tract  of  land 
within  the  county  constitute  a  lien  thereon. 
There  is,  however,  no  vital  distinction  be- 
tween this  language  and  that  employed  in 
section  371G  of  the  Political  Code,  which  de- 
clares tbat  the  lien  is  not  removed  until  pay- 
ment of  tbe  tax;  for,  as  is  said  in  Nevada  v. 
Yellow  Jacket  Silver  Mln.  Co.:  "Had  tbe 
statute  created  the  Hen  without  providing 
for  Its  continuance  until  the  tax  should  be 
paid,  the  result  would  be  the  same,— the  Uen 
would  have  continued,  when  once  created, 
until  payment,  or  until  the  repeal  of  the 
statute  creating  It"  Tbto  would  be  true  Id 
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tile  absence  of  a  Btatute  to  the  contrary. 
Olv.  Gode,  I  2011.  In  nutalnlng  the  detmir- 
rer  this  court  declared  tbat  the  cauae  of  ac- 
tion was  baxred  by  aectlon  8B8,  anbd.  1, 
of  the  Code  of  Civil  Procedure.  As  to  the 
single  feature  In  whlcb  our  code  provlslona 
differ  from  tbe  Nevada  law,  namely,  In  pro* 
Tiding  that  eTery  tax  has  the  effect  of  a 
Judgment  agidnst  tbe  person,  which  shall 
not  he  satlslted  until  tbe  tax  Is  paid,  ft 
may  be  said  that  this  action  does  not  pur- 
port to  he  one  upon  a  Judgment  Conceding 
(though  not  deciding)  that  an  action  under 
section  8716  of  tbe  Political  Code  might  be 
commenced  as  upon  a  Judgment,  and  that 
this  complaint  Is  a  sufficient  pleading  of  such 
a  cause  of  action,  still  this  proceeding  could 
not  be  maintained,  for  it  was  commenced 
more  than  five  years  after  the  right  accrued. 
Code  Clr.  Proc  |  386,  subd.  1.  In  the  case 
ctf  every  Judgment  where  no  action  is  com- 
menced upon  it  within  fire  years,  the  Judg- 
ment is  not  thereby  satlsfled,  but  the  ilght 
to  enforce  its  satisfaction  by  ault  Is  barred. 

It  has  been  assumed  tiironghont  this  dis- 
cussion that  the  prorMons  of  tiie  Political 
Code  relating  to  ihe  lien  of  taxes  (PoL  Code, 
H  8716-3718),  are  applicable  to  those  levied 
for  municipal  purposes.  Whether  or  not  this 
be  so  is  not  here  decided.  The  pcdnt  1b  not 
presented  by  counsel,  and  it  Is  unnecessary 
to  this  decision.  For  clearly,  If  those  pro- 
visions be  not  applicable  to  municipal  taxes, 
lyvpellantfs  cause  of  action  Is  barred.  It 
ftdlows,  therefore,  that  the  cause  of  action 
sought  to  be  prosecuted  Is  barred  by  section 
888,  subd.  1,  of  the  Code  of  OlvU  Procedure, 
and  that  tbe  demurrer  thereto  was  properly 
sustained.  The  Judgment  Is  affirmed. 

We  concur:  McFABLAND.  X;  GA- 
BOUTTB,  J.;  VAN  FUDOT,  J.;  HARRI- 
SON, J. 

TDUPLE,  J.  (dissenting).  I  do  not  a^rree 
with  the  concluslfm  reafibed  by  the  court  In 
this  case.  Tbe  action  Is  for  the  recovery  of  a 
municipal  tax.  It  Is  sought  to  recover  a  per- 
sonal Judgment,  and  to  snhject  the  property  of 
the  defendant  to  a  lien  for  the  recovery  of  the 
tax  It  seems  to  be  admitted  that  the  action 
Is  well  brought  unless  the  right  of  action  Is 
barred  by  sectlim  888  of  the  Code  of  Civil 
Procedure.  The  court  holds  that  such  right  Is 
barred  because  the  action  was  not  commenced 
within  three  years.  Section  3716,  Pol.  Code, 
reads  as  ftdlows:  "Every  tax  lias  the  effect 
of  a  Judgment  agafnat  the  person,  and  every 
Hen  created  by  this  title  has  the  force  and 
effect  of  an  execution  duly  levied  against  all 
property  of  Uie  delinquent;  and  the  Judg- 
ment la  not  satlsfled  nor  the  lien  removed  un- 
til the  taxes  are  paid  or  tbe  property  sold  for 
the  payment  thereof."  It  Is  decided  that,  not 
only  has  the  statute  run  iu:alnst  the  right  to 
maintain  a  personsl  action,  but  agaiiut  the 
right  to  f  oredose  tbe  lien  as  well.  At  the  same 
time  tbe  code  iwovislfm  is  construed  to  mean 


that  the  Uen  continnes  until  taxes  are 
pidd,  or  the  property  has  been  sold  for  the 
payment  thereof.  It  Is  held  tbat  the  statutory 
Uen  continues,  and  will  never  become  barred, 
but  that  there  Is  now  no  mode  In  which  the 
tax  can  he  collected,  or  the  lien  foreclosed. 
The  lien  Is  said  to  constitute  a  right  without 
a  remedy.  It  Is  not  that  the  bw  has  not  pro- 
vided a  mode  for  the  foreclosure  of  the  lien, 
but  that  Ify  reastm  of  the  bar  ct  the  statute 
the  tax  cannot  be  collected  at  an.  through  a 
sale  of  the  property  upon  which  It  constitutes 
a  lien  or  otherwise.  What  Is  meant,  under 
such  drcnmstances,  by  saying  that  the  lien 
continues  after  the  right  to  collect  tbe  tax 
from  the  property  In  any  mode  has  ceased,  I 
am  nnaUe  to  comprehend.  A  lien  Is  neces- 
sarily an  Incident  to  an  obligation,  and  the 
purpose  Is  to  secure  performance  When  it 
ceases  to  be  security  for  such  performance,  it 
has  ceased  to  exist.  If  It  could  continue*  tt 
would  not  be  a  right  without  a  remedy,  but  a 
remedy  without  a -rl^t,— redress  when  toere 
was  nothing  to  redress.  Of  course  as  it  is 
always  an  incident,  it  must  fall  with  the 
prindpal,  although  the  convorae  does  not  fol- 
low. 

As  an  example  of  a  right  without  a  remedy, 
reference  has  been  made  to  cases  In  which 
the  r^ht  to  a  personal  action  Is  barred  while 
there  is  still  a  rl^t  to  foreclose  a  lien  given 
to  secure  it.  An  unfortunate  rtf  erence  tor 
the  point  in  all  sncb  cases  Is  that  the  obUga- 
tion  may  be  enforced  by  foreclosing  tbe  Ilea. 
It  is  also  said  that  the  bar  of  the  statute  does 
not  extinguish  the  debt,  but  only  bars  the 
remedy.  This,  too,  Is  error.  As  a  legal  obli- 
gation, a  debt  Is  extinguished  by  the  bar  of 
the  statate.  It  continues  to  exist  only  as  a 
moral  obligation,  whldi  Is  sufficient  consid- 
eration for  a  new  contract  In  the  cases 
above  alluded  to  in  which  It  was  held  tbat  a 
suit  would  lie  to  toredose  a  mortgage,  at 
though  the  note  was  barred,  the  note  and 
mortgage  were  regarded  as  distinct  obliga- 
tions or  sgreemente  to  pay  the  same  debt 
The  doctrine  was  sometimes  based  upon  the 
tact  that  the  mortgage  was  under  seal  and  the 
note  was  not  and  different  periods  of  llmlte- 
tlon  were  prescribed,  and  sometimes  on  the 
claim  that  the  Umltotion  did  not  apply  to 
courts  of  equity.  Sometbnes,  too.  It  nu^  be, 
because  title  passed  by  the  uiortgage  to  the 
mortgage,  and  courts  would  not  enforce  a 
Tight  to  redeem  until  the  debt  was  paid,  on  tbe 
principle  that  he  who  seelcs  equity  must  do 
equity.  On  the  same  principle  this  court  has 
refused  to  compel  the  satisfaction  of  a  mort- 
gage by  a  mortgagee  after  the  mortgage  bad 
become  barred,— not  that  there  Is  a  subalsUng 
lien,  but  because  the  court  will  not  grant  af- 
firmative relief  In  violation  of  the  maxim 
above  alluded  to.  At  common  law  a  Uen  was 
simply  a  right  to  retain  possession  until  an 
obligation  was  performed.  In  equity  a  lien 
might  be  a  right  to  sell  certain  property  for 
the  payment  of  a  debt,  or  an  amount  falling 
due  upon  the  nonperformance  of  an  obliga- 
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tlon.  Tbe  Ucn  ooold  exist  wUbovt  poBsesston, 
and  bt  enforced  by  foreeloeure  and  sale.  A 
lien  may  arise  In  Tartous  ways.  It  Is  always 
a  charge  upon  property,  and  when  there 
ceases  to  be  a  charge  there  can  be  no  lien. 
See  section  I1I8O,  Code  Civ.  Proc  It  Is  se- 
curity for  the  performaDce  of  an  obligation, 
and,  when  the  obligation  ceases  to  be.  It  is  a 
contradiction  In  terms  to  say  that  tbe  Uen 
exists.  Theiefore,  If  It  be  conceded,  as  It  Is 
In  the  leading  opinion,  that  the  effect  of  the 
section  of  the  Code  alwTe  recited  Is  that  tbe 
Uen  is  never  barred,  it  most  (dllow  that  the 
obligation  to  pay  the  tajt  Is  not  barred.  What 
is  the  Uen  of  a  tax?  It. Is  the  right  to  collect 
tbe  amount  of  tbe  tax  from  the  prop^ty. 
This  right  does  not  merely  result  from  the 
Uen;  It  is  tbe  lien.  To  say  that  tbe  Uen  con- 
tinues, but  cannot  be  enforced  in  any  mode, 
la  to  say  that  the  right  to  oolleet  tbe  tax 
from  the  property  contlnaee,  and  is  not  bar- 
led,  yet  the  right  to  collect  tbe  tax  from  tbe 
jprc^rty  la  wtMlly  barred..  It  Is  a  contradlc- 
tton  In  terms.  What  I  have  said  is  npon  the 
theory  tliat  section  3716  is  correctly  eonstroed 
«s  providing  tbat  tbe  lien  abaU  never  be  bar- 
red by  the  statute.  That  section  maltes  the 
Uen  a  judgment  lien,  and,  I  think,  plainly  the 
Jodgmeat  and  Uen  go  together.  If  the  sec- 
tion Is  to  be  imdentood  as  providing  that  the 
U«n  contJnues  without  regard  to  limitation  nn- 
tU  tbe  tax  is  paid.  It  must  also  be  understood 
as  providing  that  the  Judgment  continoefli  It 
as  emphatlcaUy  declares  that  the  Judgment  Is 
not  satlsfled  as  it  does  that  tbe  Uen  Is  not  re- 
moved. Perhaps  It  was  merely  Intended  to 
My  that  so  change  in  tbe  property  or  Its  own- 
efship  should  affect  the  Uen,  and  no  afflcer  sr 
board  could  satisfy  tbe  Judgment  or  remove 
the  Uen.  It  might  mean  aU  this,  and  have  no 
reference-  to  any  Umitatlon.  If  it  be  material 
to  iHdd  that  the  action  Is  based  upon  the  Judg- 
ment, I  think  it  should  be  h^  this  action  is  an 
action  upon  tbe  Judgment;  When  facta  azo 
averred  which  show  the  existence  of  a  tax.  It 
also  shows  a  Jodsment,  for  that  la  tha  Jndf- 
wtmat. 


mrrT.KBitNconNTirLA.ND 00.  (l.a. 
in.) 

(Supreme  Coart  of  California.    Dtc  8,  1806.) 

Vbndb  —  Action  AOAiiiaT  CoRpnitATioir  —  Puxu 
Wbehii  Contract  Hade  and-Bbbach  Occdhs. 

1.  In  an  action  against  a  corporation  for 
brench  of  contract  it  app«ired  that  defendant's 
prindpal  place  of  business  was  in  S.  county,  but 
that  it  had  as  oSicp  in  K.  county,  where  tbe  con- 
tract was  prepared,  and  was  sisrned  in  duplicate 
b;  plaintifr,  and  forwarded  by  defendant's  a^ent 
to  tlie  main  office  for  approval  and  siiniiiturc; 
and  that,  after  it  waa  signed  by  defendant,  said 
contract  was  returned  to  tbe  agent  in  K.  county, 
and  by  him  deUvered  to  plaintiff.  Beld,  that 
the  Contract-  was  made  In  K.  county,  within 
Const,  art.  12,  6  16,  allowmg  a  corporation  to  Iw 
sued  in  the  county  wbere  tiie  contract  is  made. 

2.  Id  an  actim  against  a  corporation  for 
breach  of  contract  to  convey  land  ea  full  pay- 
ment of  the  price.  It  appeared  that  def^dant'a 
principal  place  at  business  yraa  in  S.  county,  but 


I  that  it  liad  an  officfr  Id  K.  coantj'.  aad  that  psy- 
menta  were  to  l>e  made  at  the  latter  pUcc. 
Held,  that  the  breach  occurred  in  K.  coanty, 
within  Const,  art.  12,  f  16^  allowing  a  corporm- 
tlon  to  be  sned  in  tiw  connty  where  the  breach 
oecnrs. 

OommlsslonerB*  decision.  Department  S. 
Appeal  firom  snperlor  conrt,  Eem  ctranty;  A. 
R.  Conklln,  Jn^. 

Action  bj  James  U.  Ivey  agafnat  tbs  Ken 
Connty  Land  Company  to  ncorer  tor  tireacft 
of  a  contract  to  convey  land.  From  an  order 
granting  a  motloa  to  change  the  ^ace  of  trisl, 
plaintiff  appeflk.  Reversed. 

a  E.  Arnold  and  J.  W.  Wiley,  fbr  wellanL 
E.  J.  McCutchei,  far  respondent 

HAYNES,  a  Plaintiff  brought  this  actlsa 
In  the  county  of  Kern  few  damages  for  brcaefe 
of  a  certain  contract  wberd)y  the  defendani 
agreed  to  sell  and  conv^  to  tbe  plaintiff  c«r 
tain  lands  situate  In  said  county  of  Kan. 
The  defendant  filed  a  demurrer  to  tbe  oem- 
plaint,  and  also  a  notice  of  motion,  and  a  de- 
mand for  a  change  of  the  place  of  trial  from 
said  county  to  the  superior  court  of  the  city 
and  county  of  Ban  FrAndscOk  Said  modoa 
was  granted,  and  the  plaintiff  appeals  Cms 
the  order  granting  said  motion. 

Ttie  grounds  npoa  which  said  motion  was 
based  are  aa  follows:  "(1)  That  tbe  contract 
sued  upon  In  this  action  was  made  la  saU 
city  and  county  of  San  rrandsco,  and  was 
to  be  performed  therein.  (2)  That  the  otdlga 
tlon  or  UabUIty  of  defendant.  If  any,  aroae  la 
said  dty  and  conmy  of  San  Francisco,  and 
tbe  breach  thereof,  if  any,  by  dtfentent,  oc- 
cnrced  therein.  (8)  That  tbe-  principal  office 
and  place  of  bnslness  of  deCendant  Is  la  tlie 
said  city  and  county  of  San  Frandsca"  The 
agreement,  for  tbe  breach  of  which  the  acttoa 
was  brought,  was  executed  In  dupUeate.  U 
recites  ttiat  said  corporation  has  Its  prindpri 
place  of  business  in  the  city  and  county  of 
San  Francisco.  It  deKribes  tbe  buid  whleh 
to  tihe  subject  of  the'  agreement  as  being  sit- 
uated In  the  county  of  Keen.  It  prorldal 
tbat  all  money  to  be  paid  to  the  party  of  the 
first  part  should  be  paid  at  Its  office  In  the 
city  and  county  of  San  Francisco,  or  at  such 
other  place  as  the  party  of  tbe  first  part 
should,  on  reasonable  notice  to  tbe  party  of 
the  second  part,  direct;  and,  npon  receiving 
aU  such  payments,  to  esecute  and  deliver  to 
the  second  party  a  good  and  snffldent  deed  at 
said  premises.  An  affidavit  filed  on  the  part 
Hi  the  defraidaat  In  support  of  Its  mottoa 
was  made  by  the  secretary  of  tbe  corporation. 
It  states,  in  substance,  that  the  principal  office 
and  place  oC  business  of  the  defendant  Is  In 
the  city  and  county  of  San  P^ranclsco;  that  be, 
as  secretary,  sigiKd  tbe  said  contract  at  aald 
city  and  connty;  that,  so  far  as  said  contract 
Imposes  any  obligation  upon  the  defendant.  It 
was  to  be  performed  in  said  city  and  county: 
tbat  no  agreement  had  been  made  npon  the 
part  of  the  defendant  to  perform  said  contract 
In  any  other  place;  that  the  obligation  vr  Ua- 
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bUltr  of  a&U  oorporatloD,  If  any  tbere  be, 
taoae  from  said  contract,  and  tlmefore  arase 
!u  said  city  and  county  of  Ban  Francteco; 
tbat  Oie  breach  of  aald  obligation  alleged  In 
the  complaint  waa  Its  fallnre  to  execute  a 
deed  for  aald  prunbBea*  and  tba^  there  was  no 
agreement  to  execute  the  deed  at  any  place 
but  In  the  aatd  city  and  county.  The  afBdarit 
lit  the  plalntlfF  In  opposition  to  aald  motion 
■bowB  that  he  Is  a  resident  of  aald  county  of 
Kern;  that  at  the  time  of  the  making  of  said 
contract,  and  ever  since,  the  defendant  has 
had  a  {riace  at  business,  and  now  maintalna 
Its  principal  oflSce  for  the  transaction  of  bu^ 
nesa,  at  Bakersfleld,  in  said  county  of  Kern; 
that  all  negotiations  prior  to  and  up  to  the 
time  of  the  execntion  and  deUvery  of  said 
contract  In  relation  thereto  were  had  with  the 
de^idant  at  Its  said  office  In  Bakersfleld; 
that  Bald  contract  mis  there  drafted  in  dupli- 
cate by  the  defendant,  and  the  same  was  pre- 
sented to  the  plaintiff  at  Baker^eld  for  bis 
approral,  acceptance,  and  signature;  tliat  he 
then  a^ed  In  duplicate  the  aald  contract* 
and  that  after  it  liad  been  executed  by  the  de- 
f«idant  it  was  dellrered  to  him  at  defendant's 
aald  office  In  Bakersfleld;  that  he  was  in- 
structed in  writing  by  the  defendant  to  make, 
and  iHd  make,  all  pay  meats  at  Its  office  in  said 
county  of  Kern;  and  also  averred  that  the  ob- 
ligationa  Imposed  upon  the  defendant  by  the 
contract  were  to  be  performed  at  said  county 
of  Kern,  and  that  the  breach  of  said  contract 
m  the  part  of  def^idant  ocenrred  there. 

The  constitution  of  this  state  proTldea  as  fol- 
lows: "A  corporation  or  association  may  be 
sued  (1)  In  the  county  where  the  contract  la 
made  (2)  or  Is  to  Iw  performed,  (3)  or  where 
the  obUmdon  or  liability  arises,  (4)  or  tlie 
breach  occtm,  (&)  or  In  the  county  where  the 
principal  place  of  business  of  such  corporation 
is  situated,  subject  to  the  power  of  the  court 
to  cbanfie  the  place  of  trial  as  In  other  cases." 
Article  12,  f  16.  If  the  foregoing  provisions 
at  the  constitution  did  not  authorize  the  trans- 
fer of  the  cause  for  trial  from  the  county  of 
Kern  to  the  city  and  county  of  San  Fi*anclseo, 
the  order  must  be  reversed;  If  it  did,  the  or^ 
der  must  be  affirmed.  If  either  one  of  the 
said  several  provisions  of  satd  section  author^ 
teed  the  plalntifT  to  bring  and  have  his  action 
tried  In  the  county  of  Kern,  It  is  Immaterial 
whether  either  of  the  other  provisions  re- 
quired It  to  be  brought  in  San  Fiauclsco. 
Most  of  the  cases  upon  the  subject  of  the 
place  where  the  contract  is  made  arose  In 
cases  where  the  contract  was  iniide  In  one 
state,  and  was  to  be  performed  in  another, 
and  where  the  law  affecting  the  contract  was 
different  to  each  of  the  states;  but  the  princl* 
pies  there  Involved  apply  berie.  The  defend- 
ant's principal  place  of  business  Is  the  city 
and  county  of  San  PranriRco,  where  It  had  an 
office,  and  where  its  principal  executive  offi- 
cers, the  president  and  secretary,  reside.  It 
also  has  an  office,  or  agency.  In  Balcersfleld, 
in  Kern  county,  where  the  contract  set  out  in 
the  complaint  was  prepared  and  was  s^ed  In 


dupUcate  \xy  the  plaintiff,  and  fiorwarded  1^ 
d^endant'a  agmt  to  its  <^ce  In  San  Fran* 
Cisco  for  approval  and  signature  respondent 
contending  that  said  agent  did  not  have  an- 
thority  to  bind  the  cmporation  1^  contract. 
If  we  regard  the  draft  of  the  contract  when 
Bign^  by  the  plaintiff 'as  an  offer  or  proposal 
to  purchase  upon  the  terms  uid  conditions 
therein  stated,  It  would  seem  to  be  precisely 
analogous  to  a  proposed  contract  transmitted 
by  man,  and  governed  by  the  law  controUii^ 
such  contracts  so  far  as  the  place  of  making 
It  Is  cmcemed,  and  as  to  such  contracta  it 
seems  tor  be  well  settled  that  when  the  pro- 
poeal  is  tmconditlonaUy  accepted  by  a  letter 
deposited  in  the  mall,  properly  addressed  to 
the  proposer,  the  contract  Is  com^te.  Clailt 
T.  Dalea,  20  Barb.  Tassar  v.  Camp.  14 
Bart}.  854;  Blactler'a  Adm'ra  v.  Frith.  6  Wend. 
108;  Ulnneaota  Lhiseed  Oil  Go.  t.  OoUler 
White-Lead  Co..  4  Din.  481,  Fed.  Oaa.  No.  0^ 
636.  Bee,  also,  ntrte  to  Ford  v.  Insuranoe  OOb^ 
90  Am.  Dec  60S,  and  text  and  notes,  3  Am. 
&  Eng.  Bnc:  Law,  p.  896.  In  the  fliat  oC 
the  cases  above  c*ted  It  waa  held  that,  as  socni 
as  Uie  acceptance  had  gone  beyond  the  eontrol 
of  the  party  accepting,  the  contract  thus  form- 
ed became  mutmlly  obligatory  iq>on  the  par- 
ties. A  deposit  oC  BDch  acceptance  in  ttie  post- 
office,  addressed  tv  tike  athet  parly,  places  It 
beyond  his  control;  and'  in  some  cases  it  has 
been  hdd  that  auch  contract  Is  deemed  to  have 
been  made  at  the  place  where  the  acceptance 
was  mailed;  hut  whether  that  Is  true  as  a 
general  proposition,  or  only  in  exceptional 
cases,  need  not  be  considered.  In  the  case 
before  us  the  proposed  contract,  afl«:  it  was 
signed  by  the  defendant,  waa  not  sent  by  mall 
to  the  plabitlff,  Imt  was  sent  to  defendant's 
agent  in  charge  of  their  branch  office  or  agen- 
cy at  Bakersfleld,  and  was  by  its  agency  de- 
livered to  the  plaintiff  at  tliat  place;  so  tbat 
until  Its  actual  ddlveiy  to  the  plaintiff  It  waa 
in  the  power  and  tmder  the  control  of  the  de- 
fendant, and  the  acceptance  and  execntion  <tf, 
the  pcoposed  contract  was  not  complete  until 
such  delivery;  and  the  place  of  delivery,  be- 
ing the  place  where  the  last  act  is  performed 
widch  Is  necessary  .to  render  tlie  contract 
obllgatoiy.  Is  the  place  where  the  contract  Is 
made.  Ford  v.  Insurance  Co.,  6  Bush,  133; 
Mllllken  v.  Pratt  125  Mass.  375;  Ames  v. 
McCamber,  124  Mass.  85;  Insurance  Co.  v. 
Tuttle,  40  N.  J.  Law.  476;  Shuenfeldt  v.  Junk- 
ermann,  20  Fed.  357;  Whlstm  v.  Stodder,  8 
Mart  (La.)  05,  13  Am.  Dec.  281;  Scudder  v. 
Bank,  01  U.  S.  406.  An  hiatrument  executed 
in  duplicate  Is,  In  effect,  one  Instrument 
Kennedy  v,  Gloster,  08  Cal.  143,  32  Pac.  041. 
The  delivery  of  the  duplicate  to  the  plaintiff 
at  Bakersfleld  was,  therefore,  the  delivery  of 
the  contract,  and  the  execution  of  a  written 
Instrument  Includes  Its  delivery.  Clark  v. 
Child,  66  Cal.  87,  4  Pac.  1058.  "A  contract 
In  writing  takes  efTect  upon  Its  delivery  to  the 
party  In  whose  favor  It  was  made,  or  to  his 
agent."  Civ.  Code,  fi  1620.  The  contract  In- 
volved in  this  action  was,  therefore,  made  in 
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Kern  county,  and  tSie  acHon  was  properly 
brought  in  said  county,  and  la  triable  therein. 

The  case  of  Sbuenfeldt  t.  Junkermann,  20 
Fed.  357,  cited  and  relied  upon  by  respondent, 
supports  our  coucIuRion.  Tbe  difference  be- 
tween that  case  and  this  lies  in  the  fact  that 
In  tbflt  case  the  contract  was  not  In  writing, 
and  the  plalntifTs  assent  to  the  proposed  con- 
tract, which  was  the  last  act  In  its  comple- 
tion, was  made  In  Chicago;  while  here  the 
last  act,  and  the  one  necessary  to  the  comple- 
tion of  the  contract,  was  Its  dellverj'  to  the 
plaintiff,  and  that  act  was  performed  at  Bale- 
ercQeld.  If  our  conclusion  as  to  tlie  plai-e 
wliert*  lUe  contract  was  made  were  doubtful, 
we  think  It  clear  that  the  place  where  the 
breach  of  the  contract  by  the  defendant  was 
committed  was  also  at  Kem  coun^.  Tb 
plaintiff  was  directed  to  make  his  payments 
at  that  place.  The  full  payment  of  the  pur- 
Cbase  money  and  the  delivery  of  the  deed  were 
concurrent  acts,  and.  upon  full  payment  be- 
Ing  made  by  the  plaintiff  at  Bakersfleld,  he 
waa  entitled  to  hare  delivered  to  him.  at  that 
place,  and  at  the  time  of  payment,  a  deed  con- 
vey hag  the  land  to  him.  Suppose  the  plaintiff 
had  failed  to  makB  his  payments,  and  the  de- 
fendant had  desired  to  put  him  In  default;  It 
wonU  have  been  necessaiy  to  tender  the  deed 
and  demand  payment  at  the  place  where  pay- 
ment was  required  tO  be  made.  The  ctefend- 
ant  could  not  put  the  plaintiff  in  deftiult  by  de- 
manding payment  at  Bakersfleld,  and  saying 
to  him,  "When  you  have  paid  your  money, 
come  to  our  principal  place  of  business  in  San 
Francisco,  and  get  your  deed."  The  order  ap- 
pealed from  should  be  reversed. 

We  concur:    BELCHER,  O.;  BRITT.  a 

PRB  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  or&ev  appealed  from 
is  reversed. 


ANDOLA  et  nl.  v.  PICOTT  et  al. 
(Supreme  Court  of  Idaho.  Nov.  18.  1896.) 
Ejectmbst— Eqi;itabl8  Defense — Etidbncb. 

1.  In  an  action  of  ejectment,  whoro  the  de- 
fense  is  the  fnnHlHloiit  procurement  of  the  con- 
veyance, and  defendant  seelts,  by  way  of  af- 
firmative relief,  to  have  the  conveyance  annul- 
led, and  makes  tender  of  the  consideration  paid, 
and,  on  acceptance  of  such  offer  by  plnintiff. 
withdraws  the  tender,  it  in  not  error  for  the 
trial  court,  on  motion  of  plaiiirlff,  to  strike  from 
the  answer  of  defendant  so  much  thereof  as  sets 
up  an  equitable  defense. 

2.  Testimony  in  this  case  cooKidercd,  and  held 
not  to  sustain  dcfenne  set  up  in  answer. 

(Syllabus  by  the  Court.) 

Apiteal  from  district  court,  Ada  coun^;  J. 
H.  Hichanis,  Judge. 

Action  by  A.  It.  Andola  and  others  against 
Maiy  D.  Plcott  and  others.  Judgment  for  plain- 
tiffs.   Defendants  apiH'fll.  Affirmed. 

li.  Vineyard  and  X,  M.  Ruick,  for  appellants. 
Ilawley  &  Puckett  and  Hoys  &  Johnson,  for 
respondents. 


HUSTON,  J.  This  Is  an  ai^I  from  a  judg- 
ment of  the  district  court  for  Ada  county  in 
an  action  of  ejectment  The  facts  as  shown  by 
the  record  are  about  as  follon'S:  On  the  11th 
day  of  April,  18i>l.  the  defendant  Mary  D. 
Plcott,  a  married  woman,  was  the  owner  anj  in 
possession  of  certain  real  estate  situate  In  Ada 
county,  about  2^  miles  from  Boise  City,  in 
what  la  known  as  "Cottonwood  Gulcli,"  the 
same  being  her  separate  property,  and  being 

about  acres  in  extent.   This  preniertj-  the 

defendant  Mary  D.  Picott  bad  owueJ  and  occu- 
pied for  nearly  20  yeans,  prior  to  said  11th  day 
of  April.  181)1.  On  said  lltb  day  of  April. 
1801,  said  Mary  D.  Picott,  by  warranty  deed, 
conveyed  said  premises  to  the  plaintiff  A.  R. 
Andola,  for  the  expressed  eon^deratlon  In  the 
deed  of  16,000.  It  appears  from  the  record  that 
the  actual  consideration  paid  by  the  grantee 
was  $1,500.  It  appears  that,  at  the  time  of  the 
execution  of  such  deed  by  tiie  defendant  Mary 
D.  Picott,  her  husband,  Joseph  H.  Plcott,  was 
not  in  the  country.  Maty  D.  Picott  received 
the  coffidderatlon  of  $1,S00.  On  the  6th  day  of 
July,  1891,  Jaeesb  H.  Picott  signed  and  ac- 
knowledged the  deed,  executed  and  delivered  by 
bis  wife,  to  plaintiff  Andola,  on  the  11th  <rf 
Ainti,  1891,  and  received  therefor  from  the 
plaintiff  Andola  a  considaatltm  ot  $100.  On 
the  same  day,  the  plaintiff  gave  to  said  Joseph 
H.  Picott  a  lease  of  said  premises  tat  six  mtrnths 
from  the  1st  day  of  July,  1891.  On  the  22d  day 
of  January,  1892,  plaintiff  brought  action  in 
the  probate  court  for  Ada  ooonty  to  recover 
possession  of  said  premises.  There  seem  to 
have  been  a  number  of  actions,  motions,  dis- 
missals, and  other  proceedings  before  the  pro- 
bate court,  but,  as  the^  cut  no  f^ure'in  the 
consideration  of  the  question  before  ns,  we  shall 
not  notice  them.  The  cause  vns  finely  heard 
before  the  district  court  of  Ada  county  on  the 
2l8t  of  March,  1806,  with  a  Jtny,  and  resulted 
In  a  Tn<^ct  and  Judgment  for  plalitfiffa 

The  speclflcatioDS  of  error,  as  the  same  ap- 
pear in  the  transcript,  are  as  follows:  "(1)  In- 
sufflclency  of  the  evidence  to  Justify  the  ver- 
dict, and  excepted  to  on  the  trial,  in  this:  Tliat 
fbe  evidence  Is  InsufBclent  to  show  or  prove 
hat  tbe  deed  (Exhibit  Na  1)  is  In  any  sense  a 
legal  and  valid  deed  of  conveyance  to  the  laud 
In  question  tiy  the  defendant  Mary  D.  IMcott, 
the  evidence  showing  at  the  time  Uiat  she  was 
a  married  woman,  and  that  the  land  in  ques- 
tion was  her  separate  property  at  the  time  of 
said  alleged  conveyance  by  her;  and,  further, 
that  the  same  was  at  said  time  occupied  by  ber 
as  a  homestead.  That  the  evidence  shows  with- 
out dispute  lhat  mid  Exhibit  Na  1  was  signed 
hy  her,  and  acknowledged  and  delivered 
her  to  the  ^intlff  Andola  on  the  11th  day  of 
April,  1891,  and  was  thei-eafter,  to  wit,  on  tbe 
(>th  day  of  July,  1891,  altered  at  the  Instanti! 
of  the  plamUff  Andoia,  and  signed  l:^  Joseph  H. 
Picott,  and  at  said  time  acknowledged  him 
without  the  knowledge  or  consoit  <tf  said  Mazy 
D.  Plcott,  the  grantor  named  In  said  ExhIUt 
No.  1.  That  there  fa  no  evidence  that  tends 
to  show  or  prove  tlut  the  plamdff  is  the  owner 
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or  entitled  to  the  poesesston  of  tbe  premises  In 
question.  Errors  in  law  occurring  at  the  trial, 
and  excepted  to  by  the  defendants  at  tbe  time: 
First  That  the  verdict  Is  against  law.  Second. 
'Hiat  the  court  erred  In  striking  out  defendants' 
separate  defense  from  their  answer,  and  re- 
jecting their  evidence  thereunder.  Third.  Tbe 
court  erred  In  ^vlng  plaintiffs'  said  Instroction 
to  tbe  jury,  as  asked  for,  over  tbe  defendants' 
eiceptlon.  Pourtb.  Tbe  court  erred  tn  refusli^ 
to  give  to  the  Jury  defendants'  said  requests, 
marked  Mos.  1  and  2,  and  to  which  refusal  to 
go  Instruct  the  defendants  excepted.  Fifth.  The 
court  erred  tn  refusing  to  permit  tbe  qaestlons 
sought  to  be  asked  by  defendants'  counsel  to 
tbe  witnesses  Mary  D.  Plcott,  W.  B.  Borah, 
and  J.  B.  Lyon,  as  set  forth,  and  to  wUch  re- 
fusal exceptions  were  then  and  there  taken. 
Sixth.  The  court  erred  In  strlkliig  out  all  the 
testimony  of  tbe  defendant  Mary  D.  Plcott,  to 
the  effect  that  EJxblblt  No.  1  was  given  by  her 
to  secure  tbe  payment  of  $1,500  on  town  lots, 
and  to  which  defendants  then  and  there  ex- 
cepted. The  above  and  foregoing  statement  on 
motion  for  a  new  trial,  presented  by  tbe  de- 
fendants' counsel,  Is  hereby  settled  and  allowed 
by  me  In  accordance  with  tbe  stipulation  ex- 
tending the  time  therefor  under  tbe  statute, 
now  on  file  Id  tbe  above-entitled  action.  Set-' 
tlemeot  made  over  plaintiffs'  objection  as  to 
fonn  and  sufficiency  of  statement." 

These  are  tbe  specifications  of  error  as  they 
appear  tn  the  transcript.  Upon  tbe  argu- 
ment before  this  court,  and  In  their  brief, 
counsel  for  appellants  have  not  followed  very 
Kdosely  tither  the  one  or  tbe  other.  However, 
we  win  endeavor  to  get  at  the  points  made  by 
appellants,  and  pass  upon  them.  In  their 
answer  to  plaintiffs'  complaint,  defendants 
set  up  various  defenses.  All  tbe  material  al- 
legations of  tbe  complaint  are  denied.  Then 
followfl  an  elaborate  and  extensive  series  of 
allegations,  which  may  be  summarized  as  fol- 
lows: The  defendant  Mary  D,  Plcott  avers 
that  on  or  about  April  11,  1891,  tbe  plaintiff 
Andola,  "for  the  purpose  of  deceiving,  over- 
reaching, and  defrauding  tbe  said  defendant 
Mary  D.  Plcott  out  of  tbe  ownership  and  pos- 
session of  said  property,  etc.,  solicited  said 
Slary  D.  Plcott  to  accept  a  loan  for  the  sum 
of  $1,500  from  said  plaintiff  Andola,"  for  a 
reasonable  period  of  time,  tbe  period  of  time 
not  being  mentioned.  The  said  plaintiff  then 
and  there  falsely  and  fraudulently  represent- 
ed to  the  said  defendant  Mary  T>.  Plcott  that 
ebe  could  pay  said  money  back  whenever  it 
suited  her  convenience  so  to  do.  The  said 
plaintiff  then  and  there  falsely  and  fraudu- 
lently stated  to  tbe  defendant  Mary  D.  Plcott 
that  all  he  wanted  was  the  said  defendants' 
mnrtgage  on  certain  town  lots,  which  she 
owned  in  Boise  City,  to  secure  Its  payment 
This  defense  is  elongated  and  elaborated 
over  10  or  12  cloeely-prlnted  pages  of  the 
transcript.  In  the  answer,  the  defendants 
offer  to  repay  to  plaintiff  the  $],oOO  alleged 
to  be  tbe  true  consideration  for  the  deed  afore- 
said, together  with  Interest  thereon.  There- 
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upon  tbe  plaintiffs  ffle  their  written  ac- 
ceptance of  such  offer,  and  tbe  defendants 
decline  and  refuse  to  make  good  tbe  offer  or 
tender  set  up  In  their  answer.  The  plaintiffs 
thereupon  move  the  court  to  strike  out  so 
much  of  the  answer  of  defendants  as  sets 
up  an  affirmative  defense  by  way  of  allega- 
tions of  fraud  In  tbe  procuration  of  said 
deed,  which  motion  was  granted  by  the 
court  And  this  is  the  first  error  alleged. 

There  was  no  error  In  granting  this  moi^n. 
The  refusal  of  defendants  to  stand  by  and 
make  good  their  offer  made  qu  their  answer 
was  a  palpable  admission  of  the  utter  want 
of  bona  fides  or  equity  In  their  contention. 
Under  the  rules  of  practice  recognized  In  this 
Jurisdiction,  defendants  bad  set  up  an  equita- 
ble defense  to  the  action  of  ejectment  To 
say  nothing  of  tbe  Incredible  character  of  tbe 
statements  of  defendants,  by  which  they  seek 
not  only  to  change  a  deed  absolute  on  its 
face  Into  a  mortgage,  but  to  also  change  the 
location  and  character  of  the  real  estate 
claimed  to  have  heen  Incumbered,  the  order 
of  tbe  court  was  proper. 

It  Is  claimed  that  Joseph  H.  Plcott  was  in- 
duced to  sign  tbe  deed  while  in  a  state  of  in- 
toxication; but  nothing  of  this  kind  Is  claim- 
ed or  Intimated  on  the  part  of  the  defendant 
Mary  D.  Plcott  On  the  contrary.  It  Is  made 
apparent  from  the  record  that  Mary  D.  is  far 
more  than  ordinarily  sharp  In  matters  of  busi- 
ness. It  Is  an  elementary  rule  of  equity  that 
a  party  seeking  reUef  In  a  court  of  equity 
must  come  with  clean  hands,  and  this  rule  is 
particularly  applicable  to  a  case  where  one 
seeks  to  set  aside  his  solemn  deed  by  parol 
testimony.  But  evidenUy,  tbe  defendants  or 
their  counsel  Intended  to  meet  this  rule  by 
making  a  tender  of  the  amount  they  bad  re- 
ceived, or  a  part  of  it;  but  when  the  same 
(although  a  less  amount  than  what  was 
shown  to  have  been  paid  by  plaintiff)  was 
accepted  by  plaintiffs,  and  the  defendants 
positively  refused  to  make  their  offer  good, 
then  It  was  the  duty  of  the  court  not  only  to 
strike  out  the  equitable  defense,  but  the 
whole  answer.  Tbe  right  of  defendants  to 
set  up  this  defense— this  equitable  defense — 
to  art  action  of  ejectment  must  be  conceded; 
but  a  condition  precedent  to  any  relief  either 
at  law  or  in  equity  Is  the  restoration  of  tbe 
consideration.  This  principle  Is  so  elemen- 
tary that  it  is  surprising  that  It  should  have 
been  overlooked  by  counsel  for  defeudants. 

Tbe  multitudinous  character  of  the  defenses 
set  up  In  this  case  would  almost  persuade  us 
that  counsel  are  seeking  to  entertain  the  court 
with  an  exhibition  of  skill  In  the  art  of  Isaac 
Walton. 

It  is  claimed.  In  tbe  first  Instance,  that  tbe 
deed  from  the  defendant  Mary  D.  Plcott  Is 
void,  because  It  was  not  signed  at  tbe  time 
of  its  execution  and  delivery  by  her  husband. 
This  assumption  Is  not  supported  by  any 
nrluclple  of  law,  equity,  or  common  honesty. 
It  appears  from  the  record  that  on  tbe  11th 
day  of  April,  1881,  the  defendant  Mary  O. 
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Flcott  sold  and  coiiTeyed  to  tbe  plaintiff 
Andolft  tbe  property  fa  dispute,  for  a  consid- 
eration of  71,500,  the  receipt  of  which  at  tbe 
time  la  achnowledfted,  and  la  not  now  de- 
nied. At  tbe  time  of  the  sale,  the  defendant 
Josepb  H.  Plcott  tbe  husband  of  Mary  D., 
was  not  In  the  country,  as  appears  from  tbe 
record.  That  It  was  the  Intention  and  under- 
standing of  tbe  parties  that  on  bis  return 
should  perfect  tbe  conveyance  by  slRulng  the 
deed  of  Mary  D.,  hla  wife,  ts  Justly  and  fairly 
Inferable.  That  he  should  have  exacted  from 
title  plaintiff  an  obolus  of  $100  is  characterla- 
tle  of  and  In  keeptnfr  with  alt  of  the  proceed- 
toffs  of  the  defendants  in  this  case.  In  tbe 
face  of  this  record,  to  claim  that  the  deed  of 
Mary  D.  Plcott  was  rold  ab  Initio  Is  an  as- 
Bumptton  that  lacks  tbe  support  of  any  mle 
of  law  or  equity  or  any  principle  of  common 
honesty. 

Id  tbe  second  place.  It  Is  claimed  that  tbe 
deed  was  given  and  Intended  to  operate  as  a 
mortga^,  not  upon  tbe  premises  described 
therein,  but  upon  certain  town  lots  in  Boise 
City.  This  contention  is  unsupported  by  any 
evidence  except  tbe  testimony  of  the  defend- 
ant Maty  D.  Plcott,  and  Is  contradicted,  not 
only  by  Its  own  absurdity,  but  by  tbe  teeri- 
roony  of  various  witnesses  besides  the  record 
of  tbe  acbDowledfrment  by  said  Mary  D.  Be- 
sides, while  It  is  permissible  to  show  by  parol 
that  a  deed  absolute  on  Its  face  was  glv^n 
and  intended  to  operate  as  a  mortgage,  we 
bare  not  been  shown,  nor  do  we  think  It  ex- 
lltta  outside  tbe  Imagination  of  counsel,  a 
ease  where  It  has  been  held  permissible  for 
the  court  to  not  only  change  the  character  of 
tSe  conveyance  by  incorporating  therein  a 
defeasance,  but  to  also  change  the  location 
and  character  of  the  property.  The  terglver- 
■atlons  of  tbe  defendant  Josepb  H.  Plcott  In 
Orytng  to  deny  his  signature,  without  Incur- 
ring the  pains  and  penalties  of  perjury,  are 
as  Huggestlve  of  the  want  of  bona  tides  In  this 
dipfense  as  they  are  rei^tlent  to  moral  sense. 
'*He  who  asks  equity  must  do  equity."  Tbe 
equity  presented  by  the  defendants,  as 
shown  In  their  answer.  Is  to  the  efltet  that 
they  should  tiave  a  return  of  the  property 
tbey  honestly  and  fairly  sold  and  conveyed 
to  plaintiff,  and  at  the  same  time  retain  the 
consideration  they  admit  having  reeelvfid 
therefor;  and  this  upon  their  unsupported 
testimony  to  a  state  of  facts  too  utterly 
absurd,  e^n  were  tbey  not  overwhelmingly 
contradicted,  to  entitle  them  to  any  serious 
oonsideratloiL 

The  only  error  the  district  court  committed. 
In  onr  opinion,  was  In  not  striking  out  the 
whole  answer,  and  giving  plaintiff  Judg- 
ment on  the  pleadings.  As  tlUa  was  not 
moved  by  plaintiff,  the  court  was,  of  course, 
excusable  for  not  suggesting  it.  The  Judg- 
ment of  the  district  court  Is  affirmed,  with 
costs. 

MORGAN,  a  J.,  and  SULIiIVAN,  J„  con- 
ear. 


FEOPtilT  «  rel.  HODGTO  v.  HcOAFPKT. 

Secretary  of  State. 
(Supreme  Court  of  polorada.    Oct  14»  1806.) 

Elsctioxs  —  CBKTi»icA.TiaN  or  Nokikatioxs  — 
FowBKS  or  Sbckbtabt  or  State  —  Mas- 

DAVUa— ADeqCATR  RSiTEDT  AT  Law. 

1.  The  Silver  Repnblleas  party  in  Colorado 
met  in  cMirMtioB,  adopted  an  emblem,  aad 
Blade  twmiDotMHiB,  which  were  doly  certified  to 
the  secretary  of  state.    Snbseqaeatly.  the  Re- 

6abl]raD  cooventioo  was  held,  adopted  the  em- 
iem  fbrmerty  med  by  the  party,  and  made  nonr 
faiationa.  which  were  also  duly  certified.  Both 
tarties  had  state  orgaoizationa.  Beld,  that  the 
aecretarr  of  state  had  no  authority  to  exclude 
the  Dominations  of  tbe  Repnblican  party  from 
the  official  ballot  oa  the  grooiid  tiiM  ft  had  been 
superseded  by  the  SU'Mf  Republican  party. 
People  V.  District  Court,  81  Pac.  339.  18  Colo. 
26.  followed. 

2.  The  powers  and  duties  of  ^»  •eerptarr  of 
state  iriktive  to  the  ecrt£featj<«  ii  lAminatioB* 
were  aot  enlarged  or  cxtmdcd  by  the  act  of 
1804,  amending  the  Australian  ballot  law,  and 
providing  Ant,  when  controversies  arise  be- 
tween any  official  charged  wbJi  a  duty  under 
the  law  and  the  representatives  of  any  political 
party,  the  district  court,  or  judge  thereof,  shall 
ha ve  in risdictloo  to  tfeteimine  tbe  same. 

3.  Where  the  aecretary  of  state  reftwed  to  cer- 
tify tiie  nominatlMis  of  a  de  facto  political  park- 
as entitled  to  a  pla>ce  od  the  officii  bsJIot,  man- 
damus  will  lie  to  compel  such  certification  if  it 
appears  that,  owiog  to  tbe  shortneas  of  the  time 
intevveaiiw  Iwfore  the  eleetioo,  the  remedy  pro- 
vided by  Act  1894.  deciaring  that,  when  any 
controveray  shall  arise  between  aa  officer  char- 
ged with  a  duty  under  the  election  laws  and 
the  r^reaentatives  of  say  political  par»,  tte 
iBstrict  eaart  shall  bare  inrisdictiaii  ta  datet^ 
mine  the  same  on  petition,  is  inadequate. 

Ai^licatlOB  by  James  Jj.  HodBges-  tat  t  writ 
of  mandamus  against  Albert  B.  McGoffey, 
secretary  of  sCateu  Writ  granted. 

J.  L.  Hodges,  pro  se,  Qmley  Whttford.  A. 
B.  Seaman,  and  B,  M.  Matone,  for  petittonw. 
Milton  Smith,  A.  M.  Sterensoii.  and  lobn  B. 
Smith,  for  respondent. 

PER  CURIAM.  This  la  &  contest  wased 
under  the  Anstcallan  ballot. law.  betweea 
two  organliaUons,  viz.  fbe  RepnbUcan  party 
and  the  Silver  RepabHcan  jtaxty.  As  In  the 
preceding  case  of  Pec^le  District  Gonrt 
(Colo.  Sup.)  46  Pac.  681,  this  eontxoTersy 
arose  before  the  aecretBX7  of  stAte  with 
reference  to  his  duties  u  to  certltSring  tht 
official  ballots  for  the  asproachlng  election. 
The  i^artles  la  this  cawte  have  selected  dif- 
ferent emblems.  Tbe  Sllrer,  BepnbUcaa 
party,  first  held  Us  conveBtlon  and  selected 
Its  candidates,  and  filed  Its  list  of  aomlna- 
tlons  with  the  secretary  of  state.  To  the 
certifying  of  this  list  a  protest  was  filed  by 
the  present  relator^  James  L,  Hodgea  This 
protest  was  ovenxJed  by  the  secretary  of 
state,  and  there  this  matter  was  allowed  to 
rest  Later,  and  on  the  80th  day  of  Sep- 
tember, 1890,  the  oi^nteatlon  known  as  the 
"Republican  Party"  assembled  In  the  city 
Colorado  Springs,  and  put  In  nomination  a 
full  set  of  candidates,  and  sdected  for  Its 
emblem  the  device  theretofore  used  In  this 
state  by  the  Republican  party,  to  wit,  the 
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«ag^e.  To  this  latter  Ret  of  Domlnatlous  Mr. 
Richard  Broad,  Jr.,  chairman  of  the  Stiver 
RepubUcan    organlEation,  filed   a  protest. 
Upon  a  hearing,  this  laner  protest  was  sus- 
tained hy  the  secretary  of  state,  he  holding 
that  the  set  of  nominations  made  at  the 
^3olorado  Sprlnj^s  convention  was  not  entitled 
%o  a  place  upon  the  offldal  ballots.   The  pe- 
titioner, claiming  that  the  secretary  of  state 
had  DO  Jurisdiction  to  decide  the  controversy, 
Instlttited  this  original  proceeding  for  the 
purpose 'of  compelling  that  officer  to  certify 
the  list  of  nominations  by  the  Colorado 
Springs  convention  to  the  various  county 
clerks,  In  order  that  the  same  may  be  print- 
ed npoD  the  official  ballots;  the  claim  ad- 
vanced being  that  this  is  a  plain  duty  en- 
joined by  law,  aboat  wblch  the  secretary  of 
state  has  no  discretion    Upon  the  filing  of 
the  petition  the  court  ordered  the  alternative 
writ  of  mandamus  to  Issue.   Upon  the  re- 
turn day  the  secretary  of  state  appeared, 
and  filed  his  answer,  whereupon  the  peti- 
tioner filed  a  motion  for  Judgment  upon  the 
pleadings.   The  pleadings  are  very  volumi- 
nous, and,  although  nearly  every  allegation  ■ 
of  the  petition  Is  denied  by  the  answer.  It  Is 
admitted  by  the  pleadings  that  there  were 
two  conventions,  called  by  rival  factions  of 
the  RepubUcas  party,  each  faction  having  a 
state  central  committee,  and  a  full  comple- 
ment of  oflScers,  and  each  claiming  recogni- 
tion.—one  as  tl)e  Republican  party,  and  the 
other  as  the  sucfMsor  of  the  Republican 
IMurty.   In  other  words.  It  sufficiently  ap- 
pears that  the  rivals  are  de  facto  parties. 
The  qnesttoo  presented  Is  upon  the  jurisdic- 
tion of  the  secretary  of  state  to  pass  upon 
tbe  claims  of  these  rival  parties,  and  in  re- 
fusing to  certify  one  list  of  nominations. 

Tbe  case  made  Is  almost  Identical  with 
that  of  People  v.  District  Court,  18  Colo.  28. 
31  Pac.  338.   In  that  case  two  sets  of  nomi- 
nations were  made,  and  different  devices  or 
emhlems  selected  by  conventions  represent- 
lug  different  factions  of  the  same  political 
party,  each  certificate  being  in  apparent  con- 
formity with  the  law.    Protests  having  been 
tiled.  It  was  held  that  the  secretary  of  state, 
under  the  law  as  it  then  existed,  had  no  pow- 
er to  decide  between  the  two,  but  that  It 
was  bis  duty  to  certify  both  tickets  to  Che 
couDfy  clerks,  to  tbe  end  that  both  should 
be   printed  upon  the  official  ballots.  The 
tloctrloe  of  that  case  Is  approved  In  State 
T.  Atleo,  43  Neb.  651.  62  N.  W.  85;  Phelps 
V.    Piper  (Neb.J  «7  N.   \V.  755;   Shields  v. 
Jacob.  88  Mirh.  1«4.  50  N.  W.  105;  and  In 
the  cnae  of  People  v.  District  Court  (decided 
nt  this  term)  4fl  Pac.  flSl.    We  do  not  under- 
stnnd    that  the  doctrine  announced  In  18 
t'olo.  nnd  31  Pac.  is  controverted  In  this  case, 
liut     authority  for    respondent's    action  Is 
f-hiIm(Ml  by  reaiton  of  an  amendment  to  the 
.\u»ti-nlian  ballot  law,  paBsed  since  that  de- 
cision was  announced.    Rcss.  T^aws  18!>4.  pp. 
*V4.  litis  amendment  will  be  found  In 
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46  Pac.  681.  An  examination  will  show  that 
It  In  no  way  enlarges  the  duties  or  ex- 
tends the  powers  oi  the  secretary  of  stat^ 
or  purports  to  do  so.  In  these  circum- 
stances, the  opinion  In  18  Colo,  and  31  Pac 
must  control,  and  the  duty  of  the  secretary 
of  state  to  certify  both  sets  of  nominations 
Is  clear. 

It  Is  claimed,  however— First,  that  this 
court  has  no  jurisdiction  by  mandamus,  be- 
cause tbe  amendment  of  1894  gives  the  re- 
lator a  plain,  speedy,  and  adequate  remedy 
at  law;  second,  that,  this  being  an  appel- 
late court,  it  should,  in  the  exercise  of  a  wise 
discretion,  refuse  to  take  original  jurisdic- 
tion of  this  controversy.  While  It  Is  set- 
tled that  the  remedy  by  mandamus  Is  not 
available  where  there  Is  a  plain,  speedy,  and 
adequate  remedy  at  law.  It  Is  equally  as  wen 
established  that  such  legal  remedy  must  he 
adequate;  and  we  are  satisfied  from  an  ex- 
amination of  the  act  of  1894  that  the  remedy 
therein  provided  Is  not  adequate  to  afford 
relief  In  the  present  emergency.  The  stat- 
ute relied  upon  to  defeat  this  proceeding  doea 
not  purport  to  make  the  judgment  of  tbe 
district  court  final,  and  for  this  reason  the 
remedy  Is  Inadequate,  as  only  2D  days  now 
remain  between  this  and  the  day  of  elec- 
tion, during  which  period  these  tickets  must 
be  certified  to  each  county  clerk  In  the  states 
and  by  that  officer  recertified  to  tbe  printers, 
and  printed  upon  tbe  official  ballots.  la 
aome  Instances  the  county  seats  of  theea 
counties  are  remote  from,  and  not  connect- 
ed with,  the  state  capital  by  rail,  while  la 
only  a  few  counties  are  the  printing  facili- 
ties adequate.  The  time  is  so  short  that  the 
remedy  provided  by  statute  Is  not  available 
In  this  case.  It  Is  well  understood  that  thia 
court.  In  common  with  oU  other  appellate 
tribunals,  will  refuse  to  take  original  jurie* 
diction  of  any  case  unless  the  necessity  for 
BO  doing  is  urgent.  This  rule  arises  from  the 
necessity  of  giving  appellate  business  the 
preference;  otherwise,  tbe  time  given  t» 
original  proceedings  would  be  to  the  exclu- 
sion of  the  primary  business  of  an  appellate 
court,  viz.  to  review  the  decisions  of  inferior 
tribunals.  Ail  courts  are  reluctant  to  take 
jnrisdjctlon  of  political  coutroversles,  sikA 
as  the  one  before  us,  particularly  during  a 
heated  campaign;  but,  notwithstanding  thle 
reluctance,  where  the  urgency  Is  great,. they 
will  do  BO  In  order  that  a  miscarriage  of  Jus- 
tice may  be  prevented.  Tbe  importance  oC 
the  question  at  issue  In  this  proceeding  can- 
not well  be  overestimated.  One  of  the  great 
political  parties  now  struggling  for  control 
of  the  national  as  well  as  of  the  state  gov- 
ernment win.  If  tbe  decision  of  the  secre- 
tary of  state  prevails,  be  deprived  of  the 
(Hiportunlty  of  placing  its  ticket  before  tbe 
people  of  the  state  of  Colorado  for  their 
suffrages  at  the  approaching  Section,  and 
the  people  will,  to  that  extent,  be  disfran- 
chised. Petitioners  are  contending  tor  a 
right  to  have  a  ticket  on  tbe  official  ballot; 


Digitized  by 


832 


46  PACIFIC  REPOUTEH. 


(Colj. 


not  to  keep  one  off;  a  right  to  place  before 
the  voters  another  ticket,  and  not  to  deprive 
any  other  party  of  Its  name,  emblem,  or  any 
other  right  The  conrt  cannot  refuse  to  en- 
tertain jurisdJctlan  of  such  a  controversy,  al- 
though we  are  not  unmindful  of  the  force  of  the 
objection  urged  by  counsel,  that  the  precedent 
vin  fnmlsb  some  excuse  for  like  applica- 
tions In  the  future  In  other  controversies 
growing  out  of  the  election  law.  We  trust, 
however,  that  the  court  will  be  able  to  pro- 
tect Itself  and  Its  appellate  business  from 
the  flood  of  original  litigation  which  counsel 
predicts.  Every  application  must  be  de- 
termined upon  tbe  circumstances  peculiar 
to  It.  A  question  of  national  Importance, 
like  the  one  before  us,  will  not  often  be  pre- 
sented, and  It  Is  hardly  probable  that  other 
parties  will  be  compelled  to  resort  to  this 
court  In  order  that  the  provisions  of  any 
statute,  as  interpreted  by  the  highest  Judicial 
tribunal  of  the  state,  shall  be  given  efEect  by  a 
ministerial  officer.  Under  tbe  decision  In 
18  Colo,  and  31  Pac.  it  la  the  plain  duty  of 
tbe  secretary  of  state  to  certify  to  the  vari- 
ous county  clerks  the  ticket  known  as  the 
"McKlnley  Republican  Ticket."  Let  the 
peremptory  writ  issue.  Peremptory  writ 
ordered. 


BUROHINBLU  Slwrifl.  T.  KOON.i 

<Ocmrt  of  Appeals  of  Otrforado.   Oct  12, 1896.) 

fantnbrship— powbbs  or  bobtivino  paathir— 
Chattel  Mortoasb— Evidi^tcb— Coitvbrbio:t. 

1.  A  inrrlvlns  member  of  a  partnerriiip  bat 
fnll  power  to  control  and  dispose  of  the  Arm  as- 
•ets  for  tiie  parpose  of  windlDg  op  its  affairs, 
and  may  execute  a  mortgage  thereon  to  secure 
a  firm  creditor;  and  such  a  mortgage  is  not  ren- 
flered  Invalid  by  the  fact  that  It  also  secures 
money  borrowed  by  the  anrviving  member  after 
the  death  of  his  partner,  which  was  used  In  pay- 
ment of  partnership  debts. 

2.  That  a  mortgage  executed  by  a  snrvivlDg 
ner  covers  the  entire  stock  of  goods  of  tbe 

does  not  render  it.  In  effect,  a  general  as- 
aignmenL 

8.  For  tbe  purpose  of  establishing  the  value 
of  a  stock  of  merchandise,  an  inventory,  with 
the  valne  of  each  item  stated  thereon,  shown  by 
the  teatimony  of  two  witnesses  to  have  been 
made  by  one  of  the  witnesses  aa  the  items  and 
▼aine  were  called  off  to  him  by  the  other  wit- 
ness, who  was  an  expert,  on  a  personal  exam- 
ination and  appraisal  of  the  stock  in  detail,  is 
•dmissible  in  evidence. 

4.  A  mortgagee  of  personal  property  in  pos- 
sndon  under  a  valid  mortgage  can  recover  in 
Oonverston  against  an  officer  who  seizes  It  under 
Attachments  against  the  mortgagor. 

Appeal  from  district  court,  Arapahoe  county. 

Action  by  Charlotte  O.  Koon  against  WU- 
Uam  K.  Burchlnell,  sheriff.  Judgment  for 
plaintiff,  and  defendant  appeals.  Affirmed. 

T.  J.  ODonneU,  W.  S.  Decker,  Milton  Smith, 
•ad  Rogen*  Oothbert  &  Bills,  for  appellant 
B.  D.  TtaompaoB  and  B.  B.  Llndaey,  tm  ap- 


x  Behearing  denied  Nov.  0, 1606. 


BISSELU  J.  The  only  Inquiry  of  any  con- 
siderable difficulty  suggested  by  this  record  re- 
spects  the  right  of  the  surviving  partner  of  aa 
Insolvent  firm  to  execute  a  mortgage  to  secure 
the  payment  of  a  firm  debt.  It  Is  presented 
on  this  state  of  facts:  For  some  years  prior 
to  18&1,  A.  B.  and  F.  W.  Jefferay  did  basiiieaL 
as  a  firm  both  in  Kansas  and  In  Colorado^ 
While  In  Kansas  their  business  was  of  a 
banking  character,  but  In  Colorado,  to  which 
they  removed  prior  to  1881,  they  were  carrying 
on  business  as  merchants  and  dealen  in  fur- 
nishing goods.  This  firm  first  started  In  that 
line  In  Pueblo,  where  In  November,  1891,  one 
of  the  brothers,  A.  B.,  died.  F.  W.  continued  tbe 
business  as  before,  and  under  the  same  general 
firm  designation,  and  removed  to  Denver  In 
the  summer  of  1893.  The  original  loan  which 
was  made  by  Mrs.  Koon,  the  sister  of  the 
members  of  the  firm,  amounted  to  f 1,800.  I^t- 
er,  and  In  July,  1893,  about  the  time  of  tbe 
panic,  she  loaned  the  survivor  the  farther  sum 
of  ¥600.  The  two  loans,  with  the  accumulat- 
ed Interest,  amounted,  on  the  31st  day  of  July, 
1883,  to  $2,575,  for  which  sum  F.  W.  Jefferay, 
.  as  surviving  partner  of  the  firm,  gave  a  note 
promising  to  pay  that  sum  to  Mrs.  Kooo  on 
demand,  with  interest  at  the  rate  named.  To 
secure  the  payment  of  this  note,  F.  W.  exe- 
cuted a  chattel  mortgage  oa  the  stock,  and  de- 
livered it  to  his  sister.  Mrs.  Koon  thereupon 
took  possession  of  the  stock,  and  proceeded  to 
close  It  out  through  her  agents.  It  was  seized 
by  the  ap[>ellant,  Burchlnell,  as  sheriff,  under 
divers  wilts  of  attachment  Issued  In  favor  <tf 
various  creditors  of  the  firm.  The  sheriff  took 
the  goods  out  of  the  mortgagee's  posseaslon, 
removed  them  for  sale,  and  applied  the  pro- 
ceeds to  the  satisfaction  of  the  atiacblng  cred- 
itors' claims.  Mrs.  Koon  then  brought  salt 
for  the  conversion,  alleging  the  valne,  and 
praying  judgment  The  sheriff  took  Issue  on 
the  complaint;  set  up  the  Indebtedness  to  the 
attaching  creditors,  the  Issuance  and  levy  of 
the  writs,  the  subsequent  confirmation  of  the 
attachments  by  Judgment;  and  attacked  the 
mortgage  by  allegations  of  fraud;  contested 
the  value  of  the  goods  as  laid;  and  Insisted  on 
the  trial  that  the  mortgage  was  without  va- 
lidity because  of  the  want  of  power  Id  the  sur- 
viving partner  to  execute  the  security. 

The  powers  of  a  surviving  partner  to  deal 
with  the  firm  assets  have  been  established  by 
a  long  line  of  adjudications.  His  right  to  sell, 
mortgage,  and  dispose  of  those  assets,  and  ap- 
ply them  according  to  his  own  dIscretio&  and 
judgment  In  the  payment  of  debts,  has  been 
repeatedly  recognized.  WUllams  v.  Wliedon, 
100  N.  y.  333,  16  N.  B.  365;  Fltspatrlck  v. 
Flannagan,  106  U.  S.  64S,  1  Sup.  Ct  368;  Em- 
erson V.  Senter,  118  U.  S.  8,  6  Sup.  Gt  981; 
Durant  v.  Plerson,  124  N.  Y.  444,  26  N.  B. 
1095;  Patton  v.  Leftwlch.  86  Va.  ^1,  10  S. 
B.  686;  Bank  v.  Parsons,  128  Ind.  147,  27  N. 
B.  4aS;  Krueger  v.  Speith,  8  Mont  4S2,  20 
Pac  664;  Smith  v.  Phelan,  40  Neb.  765,  59  N. 
W.  562;  Boach  t.  Bnuuton,  57  Miss.  490: 
Johnson  T.  BerllsbelxiUE.  84  IlL  54.  Acconl- 


part 
firm 


Digitized  by 


Colo) 


UL'ltCIIIXELL  B.  KOON. 


S33 


tug  to  the  doctrine  of  all  these  authorities,— 
and  there  are  practically  noue  to  the  contrary, 
—the  BDrrlTlng  partner  Is  entitled  to  the  pos- 
BGBsIoQ  and  control  of  the  joint  property  of  the 
firm  for  the  pnrposeB  of  winding  np  the  af- 
fairs of  the  co-partnership.  To  accomplish 
this  end  he  has  a  right,  according  to  the  set- 
tled prlDcipIea  of  the  law  of  partnership,  to 
administer  the  firm  affairs  and  to  dispose  of 
its  assets.  This  power  Is  broad  enough  to 
cover  the  right  of  sale,  and  Includes  the  power 
to  mortgage,  or  to  deliver  property  in  pay- 
ment. No  limit  seems  to  be  put  on  the  power 
of  the  partnei  except  that  he  Is  required  to 
devote  the  assets  to  the  liquidation  of  out- 
standing obligations.  Some  of  the  cases  go  so 
far  as  to  hold  that,  If  he  devotes  those  assets 
to  the  payment  of  his  individual  debts,  It  Is 
not  a  matter  of  which  the  general  creditors  can 
complain;  that,  where  the  transaction  Is  com- 
pleted. It  cannot  be  Impeached  by  subsequent 
proceedings.  We  express  no  opinion  on  this 
matter.  This  lllnstiates  the  tendency  of  the 
decisions.  The  specific  question  of  the  power 
to  mortgage  has  arisen  in  many  cases.  Where 
it  has  been  exercised  in  good  faith,  It  has  been 
universally  upheld.  We  thus  experience  no 
difficulty  in  decl^ng  that  the  surviving  part- 
ner had  full  power  to  execute  this  mortgage, 
and  that  thereby  Mrs.  Koon  acquired  a  valid 
lien  which  could  not  be  divested  by  the  levy 
of  the  attachment  writs. 

It  has  been  sometimes  held,  and  has  been 
frequently  stated  by  both  Judges  and  text 
writers,  that  the  surviving  partner  Is  a  trus- 
tee for  the  benefit  of  the  firm  creditors,  and 
that  he  holds  the  assets  In  trust  for  the  pay- 
ment of  the  firm  debts.   This  Is  sometimes 
measurably  true.    There  are  cases  where 
creditors  have  reduced  their  debts  to  Judg- 
ment, and  come  Into  equity  for  the  purpose 
of  compelUog  a  specific  application  of  the 
assets.   The  courts  have  then  enforced  the 
equities  of   the   partnership   creditors  as 
against  those  having  claims  only  on  the  In- 
dividual members  of  the  firm.    The  great 
trouble,  however,  Is  that  the  surviving  part- 
ner is  In  no  exact  sense  a  trustee.  This  mat- 
ter received  very  elaborate  consideration  In 
a  somewhat  recent  case  in  the  bouse  of 
lords,  wherein  Lord  Westbury,  In  a  very  fe- 
licitous way,  analyzed  the  use  of  the  word 
'^trustee,"  and,  as  we  view  it,  properly  de- 
fined and  limited  it.   The  distinguished  ju- 
rist said:  "Another  source  of  error  In  this 
matter  Is  the  looseness  In  which  the  word 
'trustee'  Is  frequently  used.   The  surviving 
partner  is  often  called  a  'trustee,*  but  the 
term  is  used  Inaccurately.   He  Is  not  a  trus- 
tee, either  expressly  or        hnpllcation.  On 
the  death  of  a  partner  the  law  confers  on  his 
representative  certain  rights  as  against  the 
surviving  partner,  and  imposes  upon  the  lat- 
ter correspondent  obligations.    The  surviv- 
ing p.irtner  may  be  called,  ao  far  as  these 
obll^utions  extend,  a  'trustee  for  the  deceas- 
eil  partuur';  but  when  these  obligations  have 
bfen  fulfilled,  or  are  discharged,  or  terminat- 


ed by  law,  the  supposed  trust  Is  at  an  end. 
The  advantage  of  correcting  by  familiar 
practice  an  inaccurate  use  of  a  word,  al- 
though that  use  may  be  foimd  In  treatises  of 
reputation,  I  remember  to  have  seen  slngo- 
larly  Illustrated  In  a  case  that  occurred  scHoe 
years  ago  hi  a  court  of  law,  where  the  coturt 
of  law  was  told  that  In  an  agreement  for  tbe 
sale  of  a  house  the  vendor  was  trustee  for 
tbe  purchaser,  and  the  Judges  were  called 
upon  to  apply  a  rule  which  Is  quite  right  as 
between  a  complete  trustee  by  declaration 
and  the  cestui  que  trust,  but  quite  wrong 
when  the  vendor  is  called  a  trustee'  only  by 
a  metaphor,  and  by  an  Improper  use  of  tbe- 
term;  and  It  required  some  trouble  to  con- 
vince them  that,  though  the  vendor  might 
be  called  a  'trustee,'  he  was  a  trustee  mily 
to  the  extent  of  his  obligation  to  perform  tb* 
^eement  between  himself  and  the  purchas- 
er. *  *  *  Tbe  application  to  a  man  who  ]» 
improperly,  and  by  metaphor  only,  called  a 
trustee,'  of  all  the  consequences  whlcb 
would  follow  if  he  were  a  trustee  by  express 
declaration,— in  other  words,  a  complete  trus- 
tee,—holding  the  property  exclusively  for  the 
benefit  of  the  cestui  que- trust,  well  illustrates 
the  remark  made  iiy  Lord  Mansfield,  that  noth- 
ing In  law  Is  BO  apt  to  mislead  as  a  metaphor." 
Knox  V.  Gye,  L.  K.  5  H.  L.  656.  It  bB» 
therefore  many  times  happened  that  tb» 
rules  laid  down  In  cases  where  courts  of 
equity  have  seized  upon  the  firm  assets  to 
dlstribnte  them  according  to  the  rights  of 
the  creditors  and  the  debtors,  or  where  es- 
tates have  come  into  courts  to  be  wound  np^ 
by  proceedings  analogous  to  those  in  bank- 
ruptcy JurlsdictlMiB,  tbe  courts  have  treated 
the  surviving  partner  as  a  trustee,  and  have 
administered  the  estate  according  to  tbe 
equitable  rights  of  the  parties.  The  rule  has- 
not  been  applied  in  cases  where  the  surviv- 
ing partner  has  undertaken,  In  the  exerclse- 
of  his  power  as  survivor,  to  apply  the  assets 
to  the  liquidation  of  debts,  nor  have  pay- 
ments been  successfully  attacked  by  a  cred- 
itor who  has  put  hts  claim  Into  Judgment, 
and  come  Into  a  court  to  compel  a  different 
distribution  of  the  firm  funds  after  the  rights 
of  other  persons  have  been  fixed  and  settled 
by  the  acts  of  the  parties.  We  therefore 
have  no  hesitation  in  holding  that  the  sur- 
viving partner  had  the  right,  as  was  plainly- 
declared  in  one  of  the  cases  cited,  to  mo^- 
gage  these  assets  for  the  payment  of  this 
debt  We  do  not  regard  the  case  as  at  all 
affected  by  the  fact  that  a  portion  of  the 
fund  represented  by  the  note  was  advanced 
to  the  survivor  after  the  death  of  the  other 
member  of  the  firm.  The  money  went  Into 
the  general  firm  account,  was  for  tbe  benefit 
of  the  estate  as  controlled  by  the  survivor* 
and  was  applied  to  the  liquidation  of  out- 
standing firm  obligations.  The  principle  was 
undoubtedly  recognized  In  the  Durant  Casew 
cited  supra.  The  only  difficulty  we  have  ba£ 
with  the  case  at  all  in  this  aspect  of  It  ihik 
ceeds  from  a  decision  of  the  supreme  court 
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which  is  relied  on  the  appellant.  Sals- 
^nry  T.  EUleon,  7  Colo.  167,  303.  2  Pac.  «06, 
and  8  Pac.  485.  We  do  not  undertake  to  dif- 
fer with  that  case,  and  upon  the  same  facts, 
and  under  the  same  condltloDS,  we  should 
undoubtedly  follow  It  aa  the  law  of  the  state, 
for  we  have  no  disposition  to  either  criticise 
«r  disagree  with  It.  The  dlstlngulabed  court 
twids  that  a  surrlTor  may  not  execute  a 
cvaeral  assl^ment  for  the  benefit  of  credlt- 
•T8.  That  Is  the  law  In  this  Jurisdiction,  and 
we  should  unhesitatingly  follow  it,  if  In  this 
case  the  snrrlvor  had  made  such  an  assi^- 
meut.  It  ia  also  true  the  learned  writer  of 
the  opinion  calls  the  surrlTlng  partner  a 
"trostee,"  without  expressing  the  Umltatlona 
which  are  undoubtedly  essential  when  a  dif- 
ferent case  la  presented.  Used  In  a  general 
way.  It  Is  unobjectionable,  but  aa  In  the  ar- 
gument of  counsel  it  Is  open  to  misconstruc- 
tion. In  Slckman  t.  Ahemathy,  14  Colo.  174, 
23  Pac.  447,  the  learned  court  substantially 
stated  the  doctrine  as  we  have  now  express- 
ad  It  Therein  the  rule  was  approved  which 
yermfts  the  surviving  partner  to  control  and 
dfspose  of  the  firm  assets.  What  is  said  in 
the  Abematby  Case  seems  to  ns  to  be  en- 
tirely germane  to  the  questions  then  undw 
consideration,  and  the  analysis  of  the  learn- 
ed commissioner,  and  the  citations  from  the 
antboritles,  are  relevant  to  the  matter  at  is- 
ne,  and  In  no  sense  obiter,  as  contended. 

We  have  thus  disposed  of  practically  the 
•nly  question  Involved.  There  are  many  oth- 
er subordinate  matters  called  to  our  atten- 
tion, which  we  will  briefly  touch  npoD,  that 
It  may  not  be  said  they  have  escaped  our  no- 
tice. That  the  mortgage  covered  the  whole 
stock  owned  by  the  firm  does  not  permit  ns 
to  call  it  a  "general  assignment,"  nor  treat  it 
as  such  for  the  purpose  of  this  litigation. 
This  was  the  rule  that  prevailed  In  the  fed- 
eral courts  for  a  long  time.  It  has  been  set- 
tled by  an  authoritative  decision  of  the  sn- 
preme  court  of  the  United  States.  Union  Bank 
•f  ChkDgo  V.  Kansas  City  Bank,  136  U.  B. 
223.  10  Sup.  Ct.  1013.  Tliia  court,  following 
k  the  same  line,  squarely  adjudged  that  a  mort- 
gage may  not  be  construed  to  be  a  general 
assignment  for  the  benefit  of  creditors,  wueu 
the  Instrument  Is  not  in  that  form,  and  such 
was  not  the  evident  Intention  of  the  par- 
ties. Grocer  Co.  v.  Garrison,  6  Colo.  App. 
37  Pac.  31. 

It  Is  likewise  insisted  the  matter  Is  control- 
led by  statute.  We  do  not  understand  the  stat- 
ute to  operate  as  a  limitation  on  the  powers 
«f  the  survivor.  This  has  bven  a  matter  of  di- 
n>ct  adjudication  In  other  states.  Havens  v. 
Harris,  140  Ind.  887.  39  N.  E.  49. 

Daring  the  pn^ress  of  the  trial,  the  ptaln- 
tiff  introduced  proof  tending  to  show  the  ex- 
tent, character,  and  value  of  the  property 
which  had  been  taken  by  the  sheriff.  She 
produced  witnesses  whose  evidence,  taken  to- 
gether and  summarized  In  the  book  which 
jfras  produced,  tended  in  that  direction.  By 
tlie  method  pnmied.  an  expert  was  called. 


REPORTER.  (Colo. 

who  testified  substantially  that  be  went 
through  the  stock  of  goods,  and  examined  each 
package  and  Item  where  the  package  was 
broken,  and  the  packages  as  a  whole  where 
they  were  in  entirety,  and  called  att  the  de- 
BcrlptioD  and  the  value  of  the  goods  to  anotl>- 
er  witness,  who,  when  prodaced,  testified  that 
he  wrote  In  the  book  the  it«ua  as  called  oC 
and  recorded  them  accurately,  with  the  prices 
whlcb  were  then  given  to  him.  Tlie  book 
which  contained  the  Items  thus  written  down 
by  the  two  witnesses  was  offered  In  evidence, 
and  the  appellant  objected  to  the  proof.  It 
seems  to  tia  entirely  satisfactory.  Vvhile  the 
book  Itsdf  was  not  perhaps  strictly  evidence, 
It  was  legltlmaiely  introduced  for  ttie  purpose 
of  showing  the  extent  and  character  of  the 
various  Items  recorded.  There  Is  no  other 
method  by  wUcb  a  stock  can  be  taken,  and 
by  which  parties  can  testify  and  intellisently 
lay  before  the  Jury  a  description  of  the  Kooda, 
of  the  amounts,  and  of  the  values.  Few  men 
can  retain  In  their  memory,  and  state.  Item 
by  Item,  a  stock  of  goods  which  they  have  ex 
amlned,  even  though  the  pnrpoee  of  the  ex- 
amination was  to  ascertain  the  value  of  It 
The  present  practice  has  been  approved  by  a 
coart  accustomed  to  deal  with  commercial  ques 
tlona   Howard  v.  McDonough,  T7  N.  Y.  fXfS. 

The  status  of  the  parties  with  respect  to  the 
property  Is  a  corollary  from  the  eatabllsh- 
ment  of  the  main  proposition.  The  plaintiff 
was  a  mortgagee  who  had  taken  possession  by 
virtue  of  a  valid  instrument  Lnder  the  de- 
cisions of  our  supreme  court  the  attaching 
creditors  could  not  Interfere  with  this  posses- 
sion, and.  when  they  proceeded  Illegally  to 
take  the  goods,  the  mortgagee  could  maintain 
an  action  to  recover  the  value.  Metzler  v. 
James,  12  Colo.  322.  19  Pac.  S85;  Stevennn 
V.  Ix)rd,  15  Colo.  131,  26  Pac  3ia 

This  disposes  of  all  the  mattns  except  the 
appellant's  contention  that  the  Innmctlons 
are  irreconcilable  and  Inconsistent  We  do 
not  Intend  to  enter  Into  a  discussion  of  this 
matter,  nor  defend  the  trial  court  and  estab- 
lish, by  Illustration  and  argument,  the  accu- 
racy of  its  statements  to  the  Jury.  It  Is  un- 
doubtedly true  the  jury  were  told  the  plaintiff 
would  be  entirely  unaffected  by  any  fraod- 
ulent  purpose  entertained  by  the  survivor.  If 
she  was  without  knowledge  of  It,  and  took 
her  mortgage  In  good  faith,  and  to  secure  a 
then-existing  bona  fide  Indebtedness.  The 
Jury  were  subsequently  told  there  was  no 
proof  in  the  case  whlcb  tended  to  establish  a 
direct  fraud  on  the  part  of  the  surviving  part- 
ner. The  instructions  may  seem  Inconsistent, 
but,  even  If  this  should  be  conceded  (which  we 
do  not  admit),  It  Is  an  Inconsistency  wbfcb 
does  not  compel  us  to  disturb  the  verdict 
The  Uist  Instruction  Is  undoubtedly  correct  as 
applied  to  this  record.  There  was  no  evidenee 
of  an  intent  to  defraud;  the  declaratioun 
which  the  surviving  partner  made  were  not 
inconsistent  with  his  subsequent  conduct,  nor 
with  the  exact  situation;  and  we  are  of  the 
opinion  the  defendant  failed  to  prodoce  erl- 
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denc«  wMdi  tenfled  to  itew  the  mewMmg 
IMitner  im  galitj  of  any  aottre  or  lurive 
fraud  wltb  ntaence  to  his  Tendon  or  bis 
otber  emUtora.  The  otttor  lutnietlDiiB  wm 
of  ttwntselvaB  Mcvnite  MMonents  «r  the  law. 
and,  even  tf  tbey  were  to  a  oertate  extent  te- 
unillcable,  tbta  doei  not  oonttltnte  nrar  urbUik 
compela  na  to  disturb  .the  reidlct  Brran 
wUeb  hare  not  alBaeted  the  mibetantla]  rifrhta 
of  the  partlen  do  not  autHee  na  ■  IwbIb  of  n< 
TomL  Bo  fbr  aa  m  aie  able  to  aee,  adbetan* 
tlal  JoMloe  wai  dene  betwem  the  paitlea; 
the  plaintiff  wai  entraad  to  tho  Judgment 
which  she  oMataed,  and,  flinee  the  cowABBion 
<rf  the  trial  Qomt  la  In  acoart  iirttk  thaw  Tlewa, 
Ita  JaignMBt  wm  he  aflnned.  AflnDod. 


SOATTBReOOD  t.  JOHtlB  et  bL 
ELLIS  T.  B1A.BTIN  et  aL 
tSopreme  Coatt  of  Kaana.  I>ee.  A,  1806.) 
▲priAL— Hariaw— £Bi«niBODB  Tb  bobt^)bo(bioic. 

1.  Where  tte  Jndament  rendered  the  trial 
court  la  sopported  or  the  ttodispoted  evidence 
In  tlie  CBK,  and  muet  necessarny  have  been 
rendered  vnaer  the  law,  cm  the  facta  presented. 
It  will  not  be  revemed  becanee  the  trial  oonrt 
adopted -a  wrong  theory  of  the  law,  and  based 
Ita  JudgmeDt  on  Buch  erroneoas  theorj. 

2.  Plaintiff  was  the  owner  by  aMignment  In 
Uank  of  a  mortgage  esecatea  to  a  mortgage 
company.  An  action  wa^  brooght  by  another 
niortgagee  of  the  same  pn^r^,  making  the 
mortgage  company  and  many  other  persons 
clainnng  interests  m  and  liens  upon  the  property 
defendants,  of  whien  action  tne  plaintiff  had 
so  notice,  and  to  which  he  was  not  made  a  par- 
ty. Afterwards  he  brought  this  suit  against 
most  of  the  parties  to  the  prior  action  to  fore- 
close his  mortgage.  The  trial  court  erroneously 
held  that  the  jodgment  in  the  prior  action  was 
conclusive  and  binding  on  the  plaintiff,  but 
the  evidence  in  this  ease  shows  that  the  liens 
of  the  defendants  are  prior  to  that  of  the  plain- 
tiff, and  the  judgment  rendered  is  anch  as  ought 
to  have  been  rendered  on  the  uncontradicted 
testimony  introduced.  Sdd,  that  the  judgmeut 
will  not  be  reversed  merely  becanse  a  wrong 
leason  was  given  for  its  rendltieB. 

(Syllaboa  by  the  Court.) 

Error  from  district  court.  Rice  county; 
W.  G.  Eastland,  Judge. 

Action  b7  George  Scattergood  against 
Emanuel  Johns  and  others,  and  by  Charles 
B.  Ellis  against  A.  B.  Martin  and  others,  to 
foreclose  mortgages.  From  Judgments  de- 
claring certain  Hens  on  the  property  prior  to 
the  mortgages,  plaintiffs  separately  bxlug  er^ 
ror.  Affirmed. 

Iran  O.  Bogera,  tor  plaintiffs  In  error.  O. 
F.  Foley  and  Sam  Jon«^  for  defendants  In 
4Ror. 

AliliBN,  J.  Two  cues  are  snbmttted  to- 
xethar.  Botli  were  cases  to  fWeclose  mort- 
gages executed  by  Bmanotd  Johns  and  wlfb 
to  the  Sontbern  Kaoaaa  Mortgage  Company. 
Bach  mortgage  was  far  $2,600.  The  one 
under  "which  BlUs  claims  eovera  lot  8,  and 
the  one  soed  on  by  Scattergood  covers  lot  9, 
\a  Uodt  8,  In  the  dty  of  Lyona.   Both  plaln- 


tlffs  claim  ander  aaslgnmenta  executed  in 
blank  by  the  Bouthern  KaAsas  Mortgage 
Oeaivany.  The  ooatraror^  in  this  conrt  to 
between  tbeae  ^slntlfh  In  error,  who  wore 
ptelntiffB  below,  and  certain  persons  who 
claimed  mectianles'  lima  on  both  lots.  The 
yetUleaa  «llegt  tbe  eoeeiitton  of  negotlaUe 
bonds  and  mortgagee  aeenrlng  tbe  same  by 
lohna  wmA  wife  to  the  Southern  Kansas 
Mortgage  Company,  and  the  iadoraement 
uid  dellrery  thenof  to  tbe  plaintlfla,  and 
that  Ibe  defendants  dalm  liens  on  the  prop- 
erty which  are  tnfeitor  to  those  ot  the  plain- 
ttfffe.  Tbe  defendants  answered,  in  snb- 
stanne,  that  an  action  had  been  brought  by 
ttie  Bank  e(  Lyons  against  tbe  BMrtgagon 
and  divers  otbw  paitlM  claiming  an  Intei^ 
eat  in  tbe  land  tmder  tbem,  the  Southern 
Kansas  Mortgage  Company,  Isaac  Ll  MlUei; 
OeUMay  ft  HartSey,  and  tiie  answerUv  de- 
fradSHts;  that  answers  were  flled  In  ssld 
action  In  behalf  of  MBlar,  aiming  to  hold 
ens  ef  said  mortgages  by  asalgnment  from 
tbe  Bontiwm  Kanaas  Mortgage  Company, 
and  by  GoDlday  &  Hartley,  claiming  under 
the  other;  that  a  judgment  was  rendered  In 
that  action  in  favor  of  these  defendants  es- 
tablishing the  valldtty  of  thdr  liens,  and 
adjudging  them  prior  to  tbe  Uen  of  tbe  nort- 
gages  «f  plalntlfla  In  these  casea.  On  tin 
trial  the  reiwrd  mentioned  In  tbe  answers 
was  tatrodnced  In  evidence,  and  tbe  court 
held  that  the  Jndgment  rendered  In  tbe  ac- 
tion brought  by  the  Bank  of  Lyons  was  con- 
(dnslve  on  the  plaintiffs.  The  theory  of  the 
court  seems  to  have  been  that,  as  no  assign- 
ment of  the  mortgages  bad  been  recorded, 
the  bolder  waa  bound  by  a  Judgment  In  an 
action  to  which  tbe  original  mcntgagee  was 
a  party.  Tbe  brief  on  behalf  of  the  plaln- 
ttflTa  In  error  Is  devoted  co  showing  tbe  fal- 
lacy of  thla  position,  and  to  prortng  that  tbe 
owner  of  the  mortgage  bad  the  right  at  any 
time  before  actual  sale  of  the  land  under 
tbe  prior  Jndgment  to  bring  bis  action 
against  all  pcvaons  interested,  and  establlsb 
the  priority  of  bis  lien,  notwithstanding  the 
former  Judgment.  It  appears  from  tbe  rec- 
ord that  in  the  prior  suit  the  defendants  In 
error  claimed  liens  oa  both  lots  under  the 
mechanic's  lien  law,  that  a  building  waa 
constructed  by  tbe  owners  of  the  land  cov- 
ering both  lots,  and  that  their  clalma  for 
such  liens  were  prosecuted  to  final  judgment 
In  tiiat  aetloa.  The  record  of  tlie  judgmmt, 
as  well  as  the  pleadlnga  on  whldi  it  was 
based,  wero  put  in  evtdenee  In  thla  caae,  and 
no  attack  is  made  on  the  midlty  of  tbe 
judgments  as  against  the  owners  «f  tbe 
property.  Tbe  only  question  raised  was  and 
Is  as  to  their  priority.  Tbe  mortgage  undei 
whlA  the  plaintiff  dahns  is  dated  June  1st, 
but  waa  not  acknowledged  till  June  14, 1887. 
There  was  evidence  Intradnoed  at  'the  trial 
showing  that  work  on  tbe  bulldli^  en  ac- 
count of  the  oonstmctlon  of  wblcb  the  de- 
fendants claim  liens  was  commenced  be- 
tween tbe  lat  and  aoth  days  ta  May  pN- 
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ceding.  Several  wltneBsea  testlfled  to  this 
effect,  and  we  are  unable  to  find  any  evi- 
dence In  the  record  contradicting  tbem. 
This  matter  Is  not  mentioned  In  tbe  brief  for 
plaintiff  in  error,  and  no  one  haa  appeared 
In  thlB  court  for  the  defendants  In  error. 
Conceding  that  the  court  erred  In  holding 
tbe  prior  judgment  conclusive  and  binding 
on  the  plaintiff,  It  yet  appears  from  all  the 
evidence  In  the  case  that  the  defendants  had 
valid  liens  on  the  property,  which  tbey  had 
duly  prosecuted  to  judgment  within  the 
time  prescribed  by  tbe  statute;  and  It  also 
appears  that  their  liens  were  prior  and  sui>e- 
rlor  to  that  of  the  plaintiff  nnder  his  mort- 
gage. The  judgment  therefore  seems  to  be 
right,  although  the  reason  for  rendering  It 
may  be  wrong.  As  tbe  plaintiff  was  given 
judgment  against  the  mortgagors,  and  for  a 
foreclosure  of  his  mortgage  subject  to  the 
prior  liens  of  the  defendants,  we  do  not  per- 
ceive that  he  has  any  just  ground  for  com- 
plaint. The  judgments  In  both  cases  are 
afflrmed.   AU  the  justices  concurring. 


FEBGDSON  v.  WILLIG. 

(Supreme  Oourt  of  Kansas.  Dee.  fi,  1896.) 

Oaxollation  or  Cont(u.ot— Fraud — BoBonr  or 
Pkoov— RSVIBW  ON  Appral. 

Lin  an  action  to  rescind  a  contract  ex- 
changing a  farm  and  acme  personal  proper^ 
thereon  for  city  properly,  the  plaintiff  alleged 
that  tbe  defendant  made  false  and  fraudulent 
■tatements  and  representations  to  him  as  to 
tbe  amount  and  character  of  a  mortgage  upon 
the  propertT'  conveyed  to  plaintiff,  and  that  he 
did  not  know  of  the  existence  of  such  mortgage, 
which  was  then  a  matter  of  public  record,  and 
the  existence  of  which  was  shown  by  an  ab- 
stract of  title  furnished  by  the  defendant  to 
plaintiff  when  the  exchange  was  made,  until 
shortly  before  the  action  was  brought.  Beld, 
that  the  burden  of  showing  the  det^tion,  and 
that  he  waa  without  knowledge  of  the  martgaset 
rested  upon  the  plaintiff 

2.  Unl  fess  it  affirmatiyely  appears  from  a  fair 
construction  of  the  record  that  all  the  testimo- 
ny is  preserved,  the  question  of  whether  the 
findings  and  Judgment  are  sustained  by  the  tes- 
timony Is  not  open  for  consideration. 

(Sylhibns  by  the  Court.) 

Error  from  district  court,  Russell  county; 
W.  O.  Eaatlanu,  Judge. 

Action  by  Frederidc  WilUg  against  Wlnfleld 
S.  Ferguson.  Judgment  for  plaintiff.  Defteid< 
ant  brings  error.  Reversed. 

On  October  23,  1890,  a  contract  vrsa  made 
by  which  Frederick  Willig  exchanged  480 
acres  of  land  in  Russell  county,  subject  to  a 
$600  mortgage,  together  with  the  personal 
property  thereon,  consisting  of  cattle,  horses, 
mules,  Imi^ements,  etc..  with  W.  S.  Ferguson 
and  H.  H.  Housley,  for  a  large  number  of 
lots  In  the  city  of  Wyandotte.  AU  the  lots 
were  incumbered  except  two^  upon  which 
there  were  buildings  and  other  improvements. 
Soon  after  the  contract  for  tbe  exchange  was 
made,  deeds  were  executed,  and  in  the  deed 
i!or  tbe  dty  lots  in  controversy  It  waa  cov- 
■mmtea  by  tbe  gntntm  tiiat  tiiey  wwe  "free 


and  clear  of  all  incumbrances,  excepting  a  cer- 
tain mortgage  to  the  amount  of  |],216.05,  at 
7  per  cent,  which  grantee  assumes,  and  Is  a 
part  ot  the  conslderatlcai  of  this  deed."  At 
the  time  of  the  transaction  the  lots  were  in- 
cumbered with  a  large  number  of  others  by 
ft  mortgage  dated  January  1,  1890,  for  $17.- 
000,  to  secure  five  notes,  one  of  which  fell 
due  on  the  1st  day  of  January  of  each  year 
from  1891  until  1896.    The  mortgage  was  ex- 
ecuted to  li.  H.  Wood,  and  bad  been  assign- 
ed to  the  Lombard  Investment  C<»npany.  It 
contained  a  clause  jEHOvldlng  for  tbe  release 
of  any  of  the  lota  upon  payment  of  a  propor- 
tion of  tbe  mortgage  debt,  as  follows:  ''And 
the  said  paiy  of  the  second  part  hereby 
agrees  with  the  party  ot  the  first  part  that, 
in  the  event  that  any  payment  of  |500,  or  mul- 
tiple thereof,  at  any  interest-paying  time,  shall 
be  paid  on  account  of  any  of  tbe  within-de- 
scribed notes  as  therein  specified,  then  said 
second  party  shall,  at  tbe  request  of  said  first 
party,  cause  to  be  released  so  much  of  sncb 
portion  of  lots,  tracts,  or  parcels  hereinbefore 
described  and  set  forth  as  one-third  of  the 
appraised  value  of  said  lots  shall  be  equal  to 
the  amounts  so  paid.    For  example,  suppose 
a  particular  lot  should  be  appraised  at  $1,500, 
then,  U[>on  payment  of  ¥500,  according  to  tbe 
tenor  of  said  notes,  said  first  party  may  re- 
quest that  said  lot  be  released  by  said  sec- 
ond party.    The  appraised  value  shall  be  de- 
termined by  the  written  appraisement  of  the 
above-described  lots,  which  written  appraise- 
ment was  signed  by  R.  J.  Camp  and  H.  H. 
HousI^,  and  hereto  attached,  and  made  a  port 
hereof."    Attached  to  the  mortgage  was  an 
appraisement,  which  showed  that  the  amount 
required  to  release  the  lota  in  controv^vy  was 
11,216.65,  being  one-third  of  thebr  appraised 
valuation.    On  January  1.  1S91.  WUUg,  claim- 
ing that  false  representations  w»e  made  to 
htm  with  respect  to  the  incumbrances  upon  tbe 
Iota,  undertook  to  rescind  and  to  tend^  ba<^ 
conveyances  of  the  lots,  demanding  the  trans- 
fer to  him  of  the  property  in  Russell  county 
which  he  had  traded  for  the  lotB.    There  was 
an  error  in  the  description  of  tbe  lots  so 
tendered  back,  and  the  conveyances  tendered 
did  not  include  all  of  tbe  lots.    The  two  lota 
which  Wllllg  received  without  Incumbrance 
bad  been  mortgaged  by  him  before  tbe  tender 
was  made  for  tbe  sum  of  $500.    At  the  same 
time  he  also  demanded  damages  In  the  amount 
of  $834.46.    Tbe  demand  was  refused,  and 
this  action  was  begun.    A  trial  was  had  with 
a  jury,  which  returned  a  general  verdict  In 
favor  of  Wllllg,  finding  that  the  plaintiff  waa 
entitled  to  a  rescission  of  the  contract.  Tbe 
following  special  findings  of  fact  were  also  re- 
turned with  tbe  verdict:  "(1)  Did  WlUlg  oflia 
to  pay  to  tbe  Lombard  Investment  Company, 
tbe  bolder  of  the  $17,000  mortgage,  tbe  sum 
of  $1,216.65,  or  any  other  sum.  as  a  consid- 
eration for  the  release  of  the  kits  in  London 
Heights  second  subdivldon?   Ans.   Na  (3) 
Wbat,  if  anything,  did  Willig  do  towards  get' 
ting  the  lots  In  Lcuidon  Heights  released  from 
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the  lien  of  the  917,000  mortgi^?  An*.  He 
weiM  to  see  about  it.  and  found  he  could  do 
notliliig.  0)  Wtiea  did  WlUlg  flnt  learn  of 
the  eadatence  of  the  91T,000  mortgage?  Ana. 
About  tlie  last  of  Mardi  or  flnt  at  AprU,  ISOL 
(4)  Oould  WUUg  hare  lud  tte  lota  In  the  Lon- 
don Helgbta  Kcond  BUbdlrlsloo  releaaed  from 
the  lloi  of  the  917,000  mwtgage  on  myment 
of  the  Bum  of  91,216.66  and  Intoeat  thereon 
at  the  rate  <tf  7  per  cent?  Ana.  Na  (5) 
Prior  to  cconmenclng  the  Bait,  did  Wlll^  In- 
cumber tat  9000  certain  lots  received  from  de- 
fendants clear  at  Incumbrances?  Ana  Yet. 
<6)  Was  Willig  damaged  by  reason  of  any  dif- 
ference between  the  covenants  of  tbe  cmtract 
and  deeds  and  the  actual  facts  in  regard  to  tiie 
917,000,  and.  if  so,  how  much  damage  did  he 
suffeE,  and  what  are  they?  Ans.  First  Tea. 
Secmd.  Don't  know  to  what  extent  (7)  Did 
WllUg  agreie  to  pay  91,216.66  as  a  part  of  the 
oonsideratlon  fw  the  rix  lots  in  London 
Heights  second  aubdlTlslon?  Ans.  Tea,  ac- 
COTdlng  to  tbe  oontract  (8)  If  you  answa 
tbe  abore  In  the  afflrmatlTe,  has  he  paid  ior 
offered  to  pay  It  to  the  bidder  of  tbe  mort- 
gage? Ans.  No."  Motions  were  made  by 
Ferguson  for  judgment  upon  the  special  find- 
IngB,  and  for  Judgment  upon  tbe  evidence  not- 
withstanding the  verdict  and  q^edal  finding^ 
but  tbey  were  overruled,  and  Judgment  waa 
awarded  tn  fiivor  ot  WilUg.  PttgnsMi  brings 
tbe  iWDceedlngs  here  for  review. 

Sutton  &  Dolltson,  for  plabitifl  In  cxror.  Dail 
&  Bird  and  Harry  L.  Preetana,  for  defendant 
In  error. 

JOHNSTON,  J.  (after  statbig  tbe  tatHa).  It 
Is  earnestly  contended  that  the  testimony  does 
not  sustain  the  verdict  and  Judgment,  but,  as 
the  record  falls  to  affirmatlvdy  show  that  all 
the  testimony  is  preserved,  that  question  is  not 
opm  for  examination.  No  statement  Is  found 
in  the  case-made  to  the  effect  that  It  con- 
tains all  the  evidence,  and,  altbongfa  It  Is  claim- 
ed that  the  recitals  at  the  opening  and  dodng 
of  tbe  testimony  for  each  party  furnished  an 
equivaloit  of  the  statement,  fbae  are  several 
breaks  ht  tbe  continuity  of  Ok  testinumy;  so 
we  cannot  say  that  other  wltnesaee  were  not 
examined,  or  other  testimony  may  not  have 
been  received.  It  cannot  be  presumed  tiiat  all 
the  evidence  is  preserved.  That  fact  must 
afflrmatively  aniear  from  a  fair  construction 
of  the  record.  Moody  v.  Arthur,  16  Kan.  419; 
Greenwood  v.  Bean,  20  Kan.  240;  Wbistead  r. 
Standeford.  21  Kan.  270.  WnUg  tesUfled  that 
be  was  not  Informed  about  the  917,000  mxt- 
gage,  and  bad  no  knowledge  of  its  ezlstence^ 
until  be  went  to  the  Lombard  Investment  Com- 
pany, tai  tbe  early  part  of  ^rll,  1891.  He 
states  that  be  went  there  with  a  view  of  mak- 
ing an  interest  payment  on  tbe  mortgage  debt 
against  the  lots,  and  that  he  was  then  told  €l 
tbe  existence  of  the  mortgage,  and  that  pay- 
ments could  only  be  made  aa  the  mortgage 
stipulated.  He  did  not  then,  or  at  any  time 
afterwards,  offer  to  pay  the  91,216.65  mortgage 


debt  that  was  mentioned  in  the  deed,  and  which 
he  bad  assumed  as  a  part  of  the  consideration 
of  the  tpts.  On  tbe  other  hand,  Fnguson 
testifies  tbat  he  e^dalned  to  him  tbe  (diaracter 
of  tbe  Incnmbiance,  and  tbe  manner  In  which 
a  lot  could  be  releaaed  by  paying  a  propcntion- 
ate  share  of  the  mcatBage  debt,  substantlaUy 
as  tbe  release  in  the  mortgage  jvovldes.  The 
contract  for  the  exchange  of  properties  provided 
tbat  Ferguscm  should  furnish  to  Wllllg  an  ab- 
stract of  title.  This  was  famished,  and  upon 
Us  tace  It  showed  the  917,000  mortgage.  Otber 
witnesses  testified  tbat  Wllllg  examined  the  ab- 
Btract,  BficSa  at  tiie  917,000  mortgage,  and  tbe 
manner  In  whldi  lots  could  be  released  from 
its  oUlgatkm.  The  mortipige  Itself  was  at  rec- 
ord, containing  the  release  clause,  and  appended 
to  the  mortgage  was  the  awralsement  of  the 
pn^terty,  by  which  It  appears  tbat  the  propor- 
tlcmate  share  of  Out  mortage  OfSA  against  tbe 
lots  In  controversy  was  exactly  tbe  amount  of 
mortgage  debt  assumed  by  \railg,  and  men- 
tioned in  the  conveyance  to  him.  There  was 
testimony,  too,  from  the  managoa  of  tbe  LcHn- 
bard  Investment  Company,  tbat  Wllllg  bad 
neva  proposed  to  pay  his  share  of  the  mortgage 
debt;  and  that,  if  be  bad  tendered  tbe  same^ 
It  would  have  been  accepted,  and  the  lots  would 
have  been  released  from  the  mortgage.  In  this 
state  ftf  testimtmy.an  Instruction  was  given  that 
"the  burden  of  proof  Is  iqion  the  plaintiff  hi  this 
action,  and  he  must  make  oat  his  case  by  tbe 
prepondeianoe  of  tbe  evidence;  bat,  vfben  tbe 
defendant  attempta  to  show  knowledge  by 
pbUntiff  of  tbe  existence  of  tbe  917,000  mort- 
gage, he  must  show  this  by  the  greater  weight 
or  iffepondeiance  of  (be  evidence.'*  In  this,  we 
ttihik,  there  was  error.  The  plaintiff  asked  a 
resdssioD  on  account  d!  mlsrepresaitatl<ni  and 
concealment  concerning  the  917,000  mortgage. 
It  was  the  principal  fact  In  the  case,  and  the 
burden  of  proving  It  was  xxpoa  him.  He  avers 
and  insists  that  the  charactor  and  amount  of 
tbe  mortgage  were  misstated  to  or  withheld 
tram  him  the  defendant  bdow.  If  he  wsa 
correctly  informed,— as  much  of  tbe  evidence 
tends  to  show,— be  has  failed  to  support  the 
main  foct  In  tbe  case,  and  the  one  which  Is 
essential  to  a  recovery.  Tbe  alleged  finud  de- 
pended upon  whether  be  was  informed  or  mis 
informed  about  this  mortgage,  and  Ibla  fkct 
was  necessarily  involved  In  the  Issue  which  he 
tendered.  He  held  the  afflrmatlTe  of  the  Issue, 
and,  if  no  proof  had  been  offered  to  sustain 
It,  bis  action  must  hare  failed.  Wb  who  alleges 
Qiat  a  transaction  Is  fraudulent  takes  upon 
himself  tbe  burden  of  proving  every  necessary 
element  ot  tbe  fraud.  If  flie  defendant  eon- 
ceded  the  misrepresentatltm,  and  claimed  that 
tbe  plaintiff  had  full  knowledge  of  the  fraud, 
and  had,  therefore,  acquiesced  In  or  waived  It, 
It  might  well  be  argued  ^t  tbe  burden  (tf 
showing  tbe  knowledge  would  rest  upon  the 
defendant  In  this  case^  bowevor,  tbe  mls- 
repreeentatlons  constitute  the  fraud  relied  upon 
by  the  plaintiff,  and  the  matter  of  wbethor  he 
was  mldnformed  and  deceived  Is  an  essential 
feature  of  his  case.   The  mortgage  Itself  was 
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a  matter  of  paUIe  record,  and  revealed  its  own 
dtiaracter.  He  bad  poBsession  of  an  abstract 
which  pointed  out  tbe  existence  ot  the  mort- 
gage, and.  In  view  of  the  nature  of  the  action 
and  tbe  Lesue  wblch  be  tendered,  the  bnrden 
of  abowlng  tbe  deception,  or  that  he  mu  witb- 
out  knowledge  of  the  mortgage,  was  upon  him. 

Other  ot^Jectlons  are  argued,  some  of  which 
might  be  deemed  to  be  serious  If  we  could  aay 
that  all  tbe  eTtdence  In  the  case  was  before  ua, 
but,  owing  to  the  ccmdltlon  of  tbe  record,  we 
-will  not  midertalce  to  consider  or  decide  them. 
For  tbe  error  mentioned,  the  jodgm^t  of  tbe 
■district  cotnl  wUl  be  reversed,  and  the  canae 
remanded  Car  a  new  tzlaL  All  tbe  Justices 
«uiciirriDg. 


SOUTHERN  KANSAS  RT.  OO.  t. 
MICHAELS. 
(Supreme  Court  of  Kansas.   Dee.  5,  1896.) 

lUiLKOADS— Erections  itbak  Track — NsoLiomroa 
— IrijORias  TO  SiiPLOTa— OoKTKisirTosT  Msau- 

■inOB  — TUAL  — PBTSIOAL  BUHIHATKUr  — 2t|- 

DBsroa— ZasTRuoiioiia 

1.  The  placing  and  malotenance  of  a  switch 
stand  on  the  top  or  which  there  is  an  arrow  or 
«pear  17  inches  kmc.  and  which,  when  tnmed 
towards  tbe  track.  Is  so  ck»e  as  to  knock 
trainmen  from  tbe  ladder  on  the  dde  of  tbe 
cars,  when  engaged  in  the  performance  of  their 
duties,  is  negligence  on  the  part  of  the  railroad 
companr,  and,  ander  tbe  ctrcomstances  of  this 
•casei  wamnted  the  safamlsslon  <tf  the  ques- 
tion to  the  Jury  whether  or  not  It  was  a  case 
of  gross  negligen'>e. 

2.  While  a  trainman  ordloarily  cannot  recoT- 
«r  for  injuries  arising  from  perils  that  are  ob- 
vious, yet  the  mere  fact  that  the  awitchman 
had  seen  and  baodled  the  switch  does  not  nec- 
essarily show  that  he  had  such  information  aa 
would  charge  him  with  Ifnowledge  of  the  dan- 
gerous proximity  of  tlie  same  wheu  the  spear 
oQ  the  top  of  the  switco  was  turned  towards 
the  track,  and  is  not  conclusive  evidence  of  con- 
tributory negligence. 

3.  The  court  may,  in  the  exerdse  of  a  sonnd 
Judicial  discretion,  require  a  plaintiff  seeking 
to  recover  for  personal  injuries  to  submit  to 
a  physical  examination;  but  where  the  appli- 
cation is  not  made  until  after  the  close  of 
^intifTs  evidence,  and  no  reason  Is  shown  for 
the  delay  in  making  the  application,  nor  any 
showing  as  to  the  necessity  for  such  an  exam- 
ination, it  will  not  be  error  to  refuse  tiie  appll- 
-cation. 

4.  The  refusal  of  a  motioo  to  require  the 
court  to  strike  out  all  of  the  testimony  of  a 
witness,  the  greater  part  of  which  Is  unobjec- 
tionable, cannot  be  regahi'ed  as  error. 

5.  An  error  in  the  iustructioDS  which  tbe 
findings  of  the  jury  show  to  be  Immaterial  is 
cot  ground  for  reversal, 

6.  The  tpstimony  examined,  and  Add  to  be 
authcieot  to  Bustain  the  findings  and  verdiet. 

(Syllabus  by  the  Csurt.) 

Error  from  district  court,  Sumner  coun^; 
Ij.  Nebeker,  Judge  pro  tern. 

Action  by  O.  P.  Micbaels  against  tbe 
Southern  Kansaa  Railway  ComiKiny.  From 
a  Judgment  for  plaintiff,  defendant  brings 
«rror.  Affirmed. 

A.  A.  Kurd.  O.  J.  Wood,  and  W.  Wttlefleld, 
Cor  plaintiff  in  error.  J.  B.  Halsell  and 
James  A.  Ray,  for  defendant  In  error. 


JOHNSTON,  J.  O.  P.  Michaels  brought 
this  action  against  tbe  Southern  Kansas 
Railway  Company  to  recover  for  persbnal 
Injuries  received  while  acting  aa  bead  brake- 
man  on  a  freight  train  running  from  Cher- 
ryvale  to  Welli&gton.  Tbe  distance  between 
tbe  points  wa«  more  tban  100  mile*,  and 
Iiongton  was  among  tbe  stations  on  tbe 
route.  A  brancta  road  oonnected  wltta  the 
line  at  that  point  and  there  were  a  nomber 
ctf  side  tracks  and  swltcbes  In  tbe  yards. 
Micbaels  was  an  experienced  brakeman.  and 
was  employed  by  tbe  c<Hnpany  In  that  capac- 
ity la  October,  1885,  and  continued  In  its 
service  until  May,  1888.  He  re-ent«>ed  the 
employment  of  the  oompany  In  Febmary, 
18S7,  and  was  employed  on  tbe  run  men- 
tioned until  April  7,  1887.  WbUe  engaged 
In  BwitcUDg  In  tbe  Loogton  yards  on  tiiat 
day,  he  waa  hanging  to  tbe  ladder  on  tbe 
side  of  a  car,  with  his  fos<t  in  tbe  stirrup; 
and  wblle  signaling  to  iUe  rear  brakesman 
be  was  struck  on  tbe  back  by  a  swHdi 
tiarget,  whlcb  Is  alleged  to  bave  been  too 
ckwe  to  tbe  track,  knocked  down,  and  se- 
verely fujored.  The  switch  stand  was  mid- 
way between  two  tracks,  and  tbe  center  of 
tbe  same  was  only  4  feet  and  S  Inches  from 
the  outside  rail  of  either  track.  It  was 
about  7  feet  high,  and  on  top  there  was  a 
9peai  or  arrow  head  which  pn^ected  about 
17  Inches  from  tbe  staff,  used  to  indicate  tbe 
direction  in  which  the  switch  was  turned. 
The  cars  of  the  company  projected  about  25 
inches  over  the  rail,  and,  when  the  17-Incb 
spear  was  turned,  it  would  leave  a  space  of 
about  9  inches  between  the  switch  target 
and  the  side  of  tbe  car.  It  is  customary 
and  proper  for  the  brakeman  to  bold  to  the 
ladder  on  the  side  of  the  car  while  switehlns 
alrant  tbe  yards,  and,  at  tbe  time  of  the  In- 
jury, Michaels  wa.B  engaged  in  tbe  perform- 
ance of  his  duty,  and  was  giving  directions 
to  tbe  rear  brakeman  with  reference  to  a 
switch  on  another  track  which  required  ad- 
justment. The  train  was  moving  west, 
while  the  brakeman  with  whom  Michaels 
waa  communicating  was  east  of  him,  and 
therefore  his  back  was  tovrards  the  switch 
stand,  the  target  of  which  knocked  blm  oJt. 
He  was  familiar  with  the  yards,  and  bad 
previously  used  the  switch  stand,  but  states 
that  he  had  never  observed  that  It  was  so 
close  to  the  track  as  to  make  It  dangerous 
for  those  who  were  upon  the  side  of  cars 
passing  over  the  track.  There  have  been 
two  trials  of  tbe  case,  and  In  each  Michaels 
has  been  successful  In  obtaining  a  verdict. 
Tbe  first  Judgment  was  reversed  on  account 
of  error  committed  In  the  admission  of  tes- 
timony, and  because  the  findings  of  tbe  inrj 
were  unsupported  by  the  testimony,  and' In- 
consistent with  each  other.  Railway  Oo.  v. 
Michaels.  49  Kan.  888.  90  Pac.  408.  In  tbe 
second  trial  he  recovered  a  Judgment  for 
^.860,  and  the  company  bring  the  caae  here 
again,  insisting  that  prejudicial  errors  wert 
committed  In  tbe  course  of  tbe  trlaL 
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We  are  not  favorably  impreiised  with  the 
contention  that  the  testimony  Is  lasulUclent 
to  support  the  verdict  and  Judgment.  The 
maintenance  of  a  switch  stand  so  near  to 
tlie  track  as  to  knocl£  trainmen  from  the 
cars  when  regularly  engaged  In  the  perform- 
ance of  their  duties  is  a  plain  case  of  neg- 
ligence, and  one,  too,  which  warranted  the 
court  in  submitting  to  the  Jury  the  question 
whether  or  not  it  wea  gross  negligence. 
Michaels  was  using  the  ladder  in  the  ordi- 
nary way,  and  for  a  proper  purpose.  He 
was  pursuing  the  usual  course  when  he 
gave  signals,  or  directions  to  the  rear  brake- 
man  to  proceed  and  adjust  another  switch. 
For  the  time  being,  his  whole  attention  was 
engaged,  and  his  duty  required  him  to  look 
towards  the  rear  of  the  train,  instead  of  in 
the  direction  in  which  tbey  were  moving, 
and  where  the  target  was.  If  he  had  been 
looking  ahead,  he  would  probably  have  ot>- 
served  that  the  switch  target  was  so  close 
to  the  car  aa  to  be  dangerous,  but  his  duties 
appeared  to  require  him  to  look  In  a  dif- 
ferent direction  In  order  to  accomplish  his 
work  in  a  proper  manner. 

It-  Is  contended  that  the  plaintiff  was 
aware  of  the  location  of  the  switch  stand, 
and  did  not  exercise  dne  care  for  bis  own 
safety.  His  own  statement,  however,  & 
that  while  he  had  run  through  the  yards 
many  times,  and  had  previously  handled  the 
switch,  he  never  noticed  how  close  the 
switch  target  came  to  the  passing  cars  when 
it  was  turned  towards  them.  It  Is  easy  to 
understand  how  he  might  pass  and  repass 
the  switch  when  the  17-inch  spear  was  not 
turned  towards  the  cars,  without  observing 
that  it  would  be  dangerously  close  when 
turned  towards  them,  and  also  that  while 
upon  the  ground  setting  the  switch,  he 
might  fail  to  observe  how  near  the  spear 
was  to  the  passing  cars.  In  Bouse  v.  Led- 
t»etter,  56  Kan.  318,  43  Pac.  2^,  an  injury  to 
a  switchman  resulted  from  a  defective  struc- 
ture in  the  yard,  and  one  that  he  might  have 
seen  by  the  reasonable  use  of  his  eyesight 
It  was  held,  however,  that  the  fact  that  he 
was  working  In  that  part  of  the  yard,  and 
might  have  seen  it  If  his  attention  had  been 
called  to  it,  was  not  conclusive  evidence  of 
contributory  negligence.  It  was  said  that: 
"The  faculty  of  close  observation  of  objects 
is  largely  a  gift  Some  persons  may  walk 
once  along  a  street,  and  be  able,  without 
any  special  effort  to  describe  every  promi- 
nent object  upon,  and  every  projection  Into, 
the  street,  while  others  might  go  up  and 
down  the  same  street  for  a  year,  who  could 
not  describe  such  objects  and  projections. 
*  *  *  Many  dangers  necessarily  attend  the 
performance  of  the  duties  of  a  ya«i  switch- 
man, but  the  master  Is  not  allowed  to  In- 
crease the  hazards  of  bis  service  by  placing 
pitfalls,  obstructions,  traps,  or  inclines  In  his 
path,  whereby  he  may  lose  his  footing  and 
be  mangled  or  killed."  Testimony  was  Intro- 
duced that  Michaels  knew  of  the  dangerous 


proximity  of  the  switch  to  the  track,  and  it 
appears  that  he  bad  beard  some  one  say  a 
short  time  before  that  one  of  the  switches 
at  Longton  was  dangerous;  bat  he  positive 
ly  asserted  that  be  had  never  observed  that 
the  switch  which  swept  him  from  the  car 
was  so  close  to  the  track,  and  had  no  knowl- 
edge of  lu  dangerous  proximity.  The  mere 
fact  that  he  bad  seen  and  handled  the 
switch  does  not  necessarily  show  that  he  had 
Buch  Information  as  would  charge  him  with 
knowledge  of  the  distance  between  the  tar- 
get on  the  top  of  the  switch  and  the  ladder 
on  the  side  of  the  car.  The  switch  stand 
had  been  there  from  the  time  he  was  re- 
employed by  the  company,  a  period  of  iibout 
65  days,  but  his  work  was  not  eonttued  to 
that  yard.  On  his  trip  between  Cburryvalo 
and  Wellington,  he  passed  through  many 
stations  and  yards,  and  necessarily  bad  to 
do  with  numerous  switohes.  He  may  be 
said  to  have  assumed  the  K^ueral  danger 
from  structures  and  erectlous  near  to  tbe 
tracks,  but  it  does  not  appear  that  there 
were  any  others  dangerou^y  near  to  the 
tracks;  and  from  his  testimony,  and  the 
flndli^  of  the  Jury,  we  must  assume  that 
he  had  no  actual  knowledge  of  this  danger. 
It  is  not  to  be  expected  that  he  would  ob- 
serve or  keep  In  mind  the  relation  of  aU 
these  switch  stands  to  the  tracks,  their  dis- 
tance and  danger.  In  reason,  there  can  be 
no  necestity  for  maintaining  switch  stands 
so  close  to  the  tracks  as  to  make  It  unsafe 
for  trainmen  to  perform  the  duties  required 
of  them;  and.  In  tbe  absence  of  notice  of 
the  danger,  they  have  tbe  right  to  assume 
that  the  company  will  make  adequate  pro- 
vision that  no  dangers  otber  tban  tbose  nat- 
urally incident  to  the  business  should  befall 
them  while  in  the  performance  of  their  du- 
ties. In  a  somewhat  similar  case,  where  an 
employe  was  knocked  from  a  train  by  the 
overhead  timbers  of  a  toldge,  it  was  said: 
"When  he  entered  the  service  of  the  com- 
pany, be  assumed  tbe  ordinary  risks  IncMMit 
to  tbe  Bwvice;  and  If  be  enters  or  continues 
In  tbe  service  with  a  knowledge  of  the  risk 
or  danger,  and  without  objection,  he  must 
abide  the  consequences.  *  *  •  The  law. 
however,  does  not  require  that  an  employ^ 
shall  know  of  all  defects  or  obBtructlona 
that  may  exist  on  tbe  road,  or  In  the  mrvlce 
in  whicb  he  Is  engaged."  Railroad  Oo.  v. 
Irwin,  37  Kan.  701.  Id  Pac.  146.  See.  also. 
Railroad  Co.  v.  Howan,  6ft  Kan.  270,  30  Pac. 
1010.  In  the  present  case  the  danger  was 
not  so  obvious  that  it  can  be  said,  as  a  mat- 
ter of  law,  that  Michaels  was  bound  to  know 
and  appreciate  tbe  danger.  Although  he  did 
know  of  the  existence  of  the  switch,  he  may 
not  have  bad  sucb  knowledge  of  its  danger- 
ous character  as  to  charge  bim  with  the  as- 
sumption of  all  risk  arising  from  it.  It  was 
fairly  a  question  for  the  jury,  and  has  been 
decided  in  favor  of  the  defendant  In  error. 

Brror  Is  assigned  on  the  refusal  of  an  ap- 
plication to  require  Michaels  to  submit  him 
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tieli:  to  a  meflical  examination.  Tbe  applica- 
tion was  not  made  until  tbe  trial  had  com- 
menced,  nud  after  the  plaintiff  had  closed 
his  testimony.  The  company  then  applied 
to  have  the  plaintiff  submit  to  an  examina- 
tion by  a  single  physician,  who  waa  named. 
No  reason  was  given  for  tbe  examination, 
nor  any  showing  of  necessity  for  the  same. 
It  has  been  held  that  the  power  to  compel 
the  physical  examination  of  one  seeking  to 
recover  for  personal  Injuries  exists,  in  prop- 
er cases.  Railroad  Co.  v.  Thai,  29  Kan. 
460.  As  It  trenches  closely  upon  an  invasion 
of  the  private  rights  of  tbe  person,  It  should 
he  exercised  with  great  caution,  and  only 
where  It  Is  necessary  to  effect  the  ends  of 
Justice.  In  tbe  Tbul  Case  it  was  said  that 
upoD  such  application  the  court  should  exer- 
cise a  sound  Judicial  discretion,  and  the  or- 
der for  the  examination  should  be  made  up- 
on a  proper  application,  and  upon  a  proper 
showing.  When  such  an  examination  Is 
necessary,  a  timely  application  should  be 
made;  and  It  should  be  conducted  under  tbe 
control  and  direction  of  the  court,  by  com- 
petent physicians  or  surgeons,  selected  by 
tbe  court.  There  was  no  showing  made  that 
an  examination  was  essential  to  a  full  uu- 
derstanding  of  tbe  injuries,  nor  was  the  ap- 
plication made  In  proper  time.  If  an  ezam- 
laatlon  was  required,  the  application  should 
have  been  made  a  sufficient  time  before  the 
trial  commenced,  in  order  that  It  might  have 
been  deliberately  and  carefully  made,  and  so 
aa  not  to  interfere  with  tbe  progress  of  the 
trial. 

There  are  several  objections  to  the  testi- 
mony, and  especially  to  that  given  by  Dr. 
Forbes,  who  had  examined  the  plaintiff  be- 
low, and  who  testified  concerning  the  perma- 
nency of  the  Injury.  At  tbe  time  be  made 
the  examination  the  history  of  the  case  was 
given  to  him  by  Michaels,  aud  be  also  had 
the  written  statements  of  Drs.  Spltler  and 
Hamilton,  who  had  formerly  examined 
Michaels.  Ajt  the  end  of  his  testimony  the 
company  requested  the  court  to  withdraw 
from  the  consideration  of  the  Jury  all  of  the 
testimony  of  the  witness  as  to  tbe  condition 
of  Michaels,  and  tbe  character  of  the  Injury. 
Most  of  tbe  testimony  given  by  tbe  witness 
was  free  from  objection,  and  was  based  up- 
on the  personal  examination  which  he  bad 
made.  Of  course,  statements  of  the  result 
of  examinations  made  by  other  physicians 
could  not  legally  be  Introduced  in  evidence. 
It  was  proper  that  he  should  be  Informed, 
however,  of  the  Injury,  and  the  time  of  its 
infliction,  and,  generally,  of  the  history  of 
the  case,  and  this  appears  to  have  been  the 
only  use  that  was  made  by  him  of  the  state- 
ments of  tbe  other  pbyaldans.  However, 
he  appears  to  bare  been  a  competent  physi- 
cian and  surgeon,  and  as  nearly  all  of  his 
testimony  rested  upon  a  personal  examina- 
tion, and  was  therefore  unobjectionable,  the 
motion  to  strlite  ont  the  whole  of  bis  testi- 
mony was  piMperly  overruled. 


We  have  examined  the  Instructions  xefnsed 
and  given,  and  find  no  cause  for  r«TersaL 
Most  of  the  controlling  principles  of  law  in 
tbe  Instmctlons  requested  were  embodied  in 
the  chai^  that  was  given,  and  what  bas 
already  been  said  as  to  the  merits  of  the 
case  disposes  of  several  objections  to  tbe  In- 
structions. One  of  the  instructions  ^Ten 
may  have  been  somewhat  inaccurate.  In 
stating  that  a  recovery  might  be  had  by  tbe 
plaintiff,  even  though  he  was  not  free  from 
negligence,  if  the  company  was  guilty  of 
gross  negligence;  and.  In  a  certain  sense, 
the  negligence  of  tbe  two  was  compared.  If 
there  was  error  In  this  respect,  however.  It 
must  be  regarded  as  harmless,  as  the  Jury, 
In  answer  to  a  special  question,  found  that 
tbe  plaintiff  was  In  the  exercise  of  ordinary 
care,  and.  In  answer  to  another,  that  he  waa 
not  guilty  of  any  negligence. 

In  our  view,  there  Is  testimony  to  sostalQ 
the  material  findings  In  the  case,  and  they 
support  tbe  verdict  which  was  rendered. 
We  have  carefully  examined  all  of  the  quesk 
tlons  discussed  by  counsel,  some  of  which  It 
is  not  deemed  necessary  to  mention,  and 
find  that  the  record  presents  no  prejudicial 
error.  The  Judgment  of  tbe  district  court 
will  therefore  be  affirmed.  All  the  Jnatloea 
concurring. 


GONVSRSB  T.  BARTBLS  et  nz. 
<Siipreme  Coart  of  Kansas.  Dec  S,  1898L) 
UoaTOAOBS— AssiowMm. 
A  bona  fide  indorsee  of  a  bond  and  moit 
gage  negotiable  In  form,  and  the  genninenen  of 
the  Bignatnres  to  which  is  admitted  by  the 
makers,  is  not  affected  by  alleged  frandnlent 
repreBentations,  made  by  the  original  payee  to 
the  maker  thereof: 

Error  from  district  court,  Kingman  coun- 
ty; W.  O.  Bashore,  Judge. 

Action  by  Ellsba  S.  Converse  against  John 
H.  Bartels  and  wife.  Judgment  for  defend- 
ants.   Plaintiff  brings  error.  Reversed. 

Huston  &  McColloch.  for  plaintiff  In  error. 
0.  W.  Fairchlld  and  L.  M.  OonUlng  ft  Son, 
for  defendants  in  error. 

PER  OITRIAM.  This  action  was  brought 
on  a  bond  for  $2,000  executed  by  Deltrtcb 
Bartels  and  Anna  Bartels,  and  to  foreclose  a 
mortgage  securing  tbe  same.  Anna  Bar- 
tels answered  that  tbe  mortgage  was  pro* 
cured  by  fraud;  that  the  sgent  of  tbe  Farm- 
ers* Loan  &  Trust  Company,  to  whose-order 
the  papers  were  payable,  fraudulently  rep- 
resented to  her  that  the  mortgage  presented 
for  her  signature  was  for  but  $1,000,  and 
that  she  was  Induced  to  sign  It  under  the 
belief  that  It  wbm  for  $1,000  only.  When 
the  case  was  called  for  trial,  the  plalntifTs 
attorney  was  absent,  and  tbe  defendants 
proceeded  to  introduce  ^tlmony.  After- 
wards, on  the  same  day,  the  attorney  for 
plaintiff  appeared,  and  Introduced  evidence 
for  the  plaintiff.   After  tbe  conclusion  of  the 
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testimony  the  court  found  In  favor  of  the 
defendants  that  the  signature  of  Anna  Ba> 
tels  to  the  bond  and  mortgage  was  obtained 
by  fraud,  and  entered  a  judgment  for  their 
cancellation.  We  hare  examined  the  testi- 
mony In  the  case,  and  find  that  It  does  not 
support  the  Judgment  The  evidence  shows 
that  the  plaintiff  holds  the  bond  and  mort- 
gage by  indorsement  from  the  Fanners' 
Loan  &  Trust  Company.  There  is  not  a 
particle  of  evidence  Indicating  that  he  had 
notice  of  any  Infirmity  in  the  paper,  which 
Is  negotiable  in  form,  and  the  genuineness 
of  the  signatures  to  which  are  admitted  by 
the  defendants;  nor  is  there  any  evidence 
showing  that  the  person  who  obtained  the 
signature  of  Anna  Bartels,  and  took  her 
acknowledgment  to  the  mortgage,  was  the 
agent  of  the  Farmers*  Loan  &  Trust  Com- 
pany. There  Is  no  evidence  whatever  con- 
necting the  payee  with  any  fraudulent  rep- 
resentation or  transacti(»i.  It  Is  extremely  , 
doubtful  whether  the  testimony  shows  such 
frand.  even  If  the  payee  and  plaintiff  had 
been  parties  to  the  transaction,  as  would  al- 
together vitiate  the  securities.  According  to 
her  own  testimony,  Mrs.  Bartels  can  read 
German.  Two  thousand  dollars  in  figures 
appear  very  plainly  on  the  face  of  the  bond, 
and  also  In  the  body  of  the  mortgage.  There 
Is  no  pretense  that  the  paper  was  concealed 
from  her,  or  that  it  was  misread  to  her.  She 
says  she  relied  on  the  statements  of  the 
notary  that  tt  was  a  mortgage  (or  $1,000 
only.  She  expected  and  Intended  to  execute 
a  mortgage  for  $1,000,  yet  the  court  has  re- 
lieved her  and  her  husband  from  making 
any  payment  whatever.  She  was  at  least 
very  negligent  In  failing  to  notice  the  figures 
on  the  paper.  There  Is  no  evidence  showing 
that  the  plaintiff  is  guilty  of  any  wrong- 
doing or  neglect,  and,  on  the  testimony  in- 
troduced, he  was  entitled  to  judgment  for 
the  full  amount  of  his  mortgi^e;  but  the 
record  Is  not  In  such  condition  that  we  are 
authorized  to  direct  a  judgment  In  his  favor. 
The  case  will  therefore  be  reversed,  with  di- 
rections to  grant  a  new  trtaL 


ATCHISON,  T.  &  B.  F.  B.  CO.  v.  SLATTEBY. 

(Supreme  Court  of  Kansas.  Dec  6,  1896.) 
Bauuroadb— Bneissnt^SsaTrDNiiBir— Nsmeaiios 

— DlSOSIDlBSOB  or  ROLBS. 

1.  An  ordinary,  push  car  was  carried  by  the 
empIo76B  of  a  railroad  company  a  safe  distance 
from  the  track,  and  there  olocked  In  the  ordi- 
nary war  to  prevent  H  from  drifting  towards 
the  track.  Afterwafds  she  or  eight  boys,  not 
connected  with  the  raOroad  company,  took  it 
from  the  position  in  which  it  was  left,  and  at- 
tempted to  put  it  apon  the  tiaek.  but,  before 
doitur  so,  they  were  Interrnpted,  and  ran  away, 
feavlng  It  dangerooslr  close  to  the  track.  Short- 
ly afterwards  a  switch  engine,  upon  which  a 
yard  clerk  was  riding,  came  along,  and  collid- 
ed with  the  posh  car,  rnd  Injared  the  vard 
clerk.  Id  an  action  to  recover  for  the  Injury, 
It  is  held  that  the  company  wu  not  negligent 
In  leaving  the  posh  car  as  It  did,  and  without 
other  locks  or  gnards. 


2.  Upon  the  evidence  in  the  case,  tt  is  teU  that 
there  1b  testimony  tending  to  show  that  those 
in  charge  of  the  switch  engine  failed  to  exerdae 
due  care  in  keeping  a  lookout  along  the  track 
for  obstructions,  end  In  controlling  the  engine, 
BO  as  to  prevent  the  coIIIbIod  and  Injury. 

8.  Ordinarily,  the  willfni  disobedience  of  a 
rule  which  Is  operative  should  be  AeM  as  negli- 
gence on  the  part  of  an  employe  of  a  railroad 
company;  but  where  tlie  rule  Is  habitually  dis- 
regarded, and  a  different  practice  has  long  been 
followed  by  the  employte,  witii  the  knowledge 
and  approval  of  the  managing  officers  of  the 
company,  the  rule  must  be  regarded  as  Inop- 
erative. 

(Syllabus      the  Court.) 

Error  from  district  coart,  SeOgwKk  eoontyi 
0.  Reed,  Judge. 

Action  by  M.  Frank  Slattery  against  the 
Atchison,  TopekH  ft  Santa  F6  Railroad  Com- 
pany. From  a  judgment  for  plaintiff,  defend- 
ant brings  error.  Affirmed. 

A.  A.  Hurd.  O.  J.  Wood,  and  W.  UtUefleld, 
for  plaintiff  In  error.   J.  D.  Houston  and  J.  F. 

Craig,  for  defendant  In  wror. 

JOHNSTON.  J.  This  action  was  brought  hr 
M.  Frank  Slattery  sgalnst  the  railroad  com- 
pany to  recover  for  personal  Injuries  sustained 
by  him  In  a  coDlsloa  between  a  switch  en- 
gine, upon  which  he  was  riding,  and  a  push 
car,  In  the  yards  of  the  railroad  company  at 
Wichita.  He  was  emi^oyed  by  the  company 
as  a  yard  cl^k,  and  his  duties  consisted  most- 
ly of  ascertaining  the  numbers  of  freight  cars 
upon  their  arrival  In  the  yards,  making  a  list 
of  them,  and  marking  their  points  of  destina- 
tion. He  received  a  list  of  the  cars  in  each 
train  from  the  ocmductors  of  the  trains  as  they 
arrived,  and  from  such  list  personally  exam- 
ined the  cars  mentioned  therein;  and,  for 
such  purpose,  be  was  obliged  to  visit  all  parts 
ot  the  yards,  which  were  about  two  miles  tn 
length.  On  account  of  the  length  of  the  yards, 
he  frequentiy  rode  on  the  switch  engine  from 
one  part  of  the  yards  to  another.  On  April  5, 
1891,  he  had  occasion  to  go  to  the  southern 
part  <tf  the  yards,  for  the  purpose  of  ascer 
talning  the  numbers  of  the  cars,  and  marking 
the  same.  He  boarded  the  swlt<±  engine, 
which  was  backing  south,  poshing  three  or 
four  cars.  There  was  a  footboard  around  the 
tank  of  the  switch  engine,  and  he  took  a  po- 
sition on  it,  on  the  east  side  of  the  tank,  and 
near  the  rear  end.  The  engine  then  proceed- 
ed southward,  stepping  to  place  some  of  the 
cars  on  different  trades;  and,  when  going  at 
atwut  the  rate  of  10  miles  an  hour.  It  came  In 
amtact  with  a  push  car,  which  was  upon  the 
side  of  the  track,  and  a  portion  of  which  pro- 
jected over  so  far  that  it  caught  Slattery's 
foot,  and  Injured  it,  so  that  amputation  of  a 
portl<Hi  of  it  was  necesssry.  The  i>uBh  car  liad 
been  left  In  the  yards  two  days  before,  car- 
ried a  safe  distance  from  the  track,  when  It 
vras  blocked  so  that  it  could  not  run  onto  the 
track.  On  the  day  of  the  accident,  and  abobt 
IS  minutes  before  it  occurred,  6  or  8  boys, 
ranging  from  0  to  13  years  of  age,  who  wen 
In  no  way  competed  wttfa  the  railroad  corn- 
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pany,  took  tbe  car  bam  Uu  voAMon,  wod  at- 
t«Dptecl  to  put  It  upon  the  track,  bat,  twlng 
dIscoTered,  left  it  close  to  tbe  track,  and  ran 
away.  It  waa  an  ordinary  posb  car,  without 
propelling  force,  with  two  handles  at  each  end, 
«xtendlnflr  out  therefrom  m  that  It  could  be 
put  on  and  off  the  track.  Tti»  engineer  saw 
the  push  car  a  ahwt  time  before  the  engine 
collided  with  it.  but  states  that  he  did  not  ob- 
aerre  that  It  was  so  close  to  the  track  as  to 
be  dangerous.  At  the  same  time,  a  switchman 
named  Wagner  was  standing  near  the  end  of 
the  tender,  one  ot  whose  duties  it  was  to  keep 
a  lookout  for  obstructions  on  the  track.  The 
engineer  testified  that  Slatteiy  and  Wagner 
were  between  him  and  the  push  car,  and  to 
some  extoit  obstructed  bis  view.  The  jury 
found  that  the  company  was  guilty  of  culpable 
negligeuce:  ''first,  leaving  push  car  unlocked; 
second,  negligence  on  the  part  of  the  engineer 
tn  not  atopping^  oigtne  aftw  obserring  push 
car;  tdklrd,  negligence  on  the  part  of  Mark 
Wagner  In  foiling  to  see  push  car  In  the  per- 
formance of  his  duties."  The  jury  returned 
a  wdlct  In  fiivw  of  Slattery  for  93.000,  and 
from  tbe  special  findings  It  appears  that  $2S0 
was  allowed  for  the  pain  suffered,  and  $2,750 
was  aUowed  fir  permanent  Injuries. 

In  our  Tlew,  the  flnt;  gnmnd  at  nei^lgence  la 
not  snstalneA.  Hw  pvah  car  was  not  in  It- 
self a  dangerous  thing.  It  was  placed  at  a 
aafe  distance  from  the  track,  and  was  faatm- 
ed  and  Uoekad  In  the  usual  way  that  such  cars 
are  secured.  It  was  a  cumbnwa,  heavy  tblng, 
weighing  fmn  BOO  to  1,000  pounds  not  easOy 
moved;  and,  not  having  any  impelling  appli- 
ances. chUdran  wooM  not  naturally  be  at- 
tracted it.  any  more  than  they  would  by  a 
mowing  machine,  a  road  wagon,  or  other 
wheeled  implement  ttiat  a  tanner  would  leave 
war  the  loadalde  without  tbonght  of  risk  at 
Uablllt7.  It  baa  never  been  tinted  as  nec- 
essary to  bouse  or  lock  them  up,  and  the  rall- 
foad  company  had  exercised  that  degree  of 
care  respecting  this  me  that  la  ordinarily  ex- 
ercised In  earing  for  aocb  cars  when  not  la 
■se;  Hie  comiwny  cannot  be  held  responsi- 
ble tar  tbe  unlawful  acta  of  third  parties  In 
placing  obetmctlona  upon  their  track  wlthont 
tts  knowledge  or  consent,  unless  It  should  be 
where  Its  negUgaice  had  In  some  way  Induced 
the  placing  of  obs tractions  upou  the  trade 
In  the  nature  of  things,  the  company  bad  no 
reason  to  anticipate  that  the  push  car  would 
be  moved  by  third  parties  upon  or  dangerously 
dose  to  the  track,  and.  In  the  absexice  of  other 
negligence.  It  would  not  be  liable  t<a  injuries 
resulting  ttom  such  removal.  Robinson  r. 
Railway  Ca  (Utah)  27  Pac.  6S0. 

It  cannot  be  said,  however,  Uut  the  ccnn- 
pany  was  free  from  negligence  in  falUnfr  to 
stop  the  engine  before  the  c^mialon  occurred, 
ft  was  the  duty  of  tiie  engineer,  as  well  as 
the  switdkman,  who  was  riding  near  the  end 
of  tbe  tender,  to  keep  a  lookout  for  obstmc- 
tlcHis  upon  the  track.  Whether  the  enjilneer 
and  tbe  switchman,  in  tbe  discharge  of  their 
dotlea,  should  have  observed  the  obstruction 


in  time  to  bave  ^itwpped  the  engine  and  avoid- 
ed the  Injury,  was  a  matter  for  the  detennliiA- 
tlcni  of  tbe  Juxy.  Tbe  engineer  testified  that 
be  saw  the  push  car  before  tbey  reached  tt, 
and  that  be  could  have  stopped  the  aifine  In 
time  to  have  prevented  the  Injury  U  be  had 
known  that  It  was  dangerously  dosa  He  ad- 
mits that  he  saw  it  when  40  w  GO  feed  away, 
and  that  be  could  have  stopped  fas  shown  by 
bis  statement  that  he  imly  ran  90  feet  after 
striking  the  posh  car.  As  an  excuse  £or  not 
observing  the  dangerous  iHOXlmlty  of  the  puab 
car,  be  states  that  his  view  was  obstrneted  to 
some  extent  by  the  pl^tlff  and  Wagner,  wbo 
were  standing  on  the  footboard  of  tbe  t^ider, 
in  front  of  him.  It  appears,  however,  that 
the  engineer,  from  bis  higher  posiUoQ,  did  see 
the  push  car;  and  It  cannot  be  said,  as  a  mat- 
ter of  law,  that  he  should  not  have  obanred 
that  It  was  too  dose  to  the  track  to  permit 
tbe  engine  to  paaa.  Wagner,  who  occupied  a 
front  position  on  the  hind  end  of  tbe  tender 
as  it  advanced,  was  In  a  position  to  see  tbe 
obstruction,  and  it  was  bis  duty  to  keep  a 
lookout  for  tbe  same^  He  gave  no  signal  to 
the  entdneer.  and  probal^y  be  failed  to  ob- 
serve  the  danger  untU  the  ooUtolon  occurred. 
Other  dudes  devolved  on  bUn  which  may  bare 
engaged  his  attentlott  at  tbe  raonwDt.  but 
whether  be  was  In  the  exercise  of  reasonable 
care  In  hewing  an  ontkiok  was  a  queatioo  for 
the  Jury.  obstruction,  however,  was  ac- 
tually seen  1^  the  engineer  In  ample  time  to 
have  stiqiped  tbe  engine  with  the  andlances 
at  hand.  Could  be,  by  ordioary  care,  bare 
seen  and  appreciated  tbe  danger,  and  could  be, 
by  due  at!tentloa  and  prompt  actltm,  have 
avoided  the  injniy?  lien  of  reaaonable  minds 
might  draw  different  Infar^tees  from  the  ten- 
timooy,  so  that,  according  to  the  conclDskn 
of  fact  readied  by  one,  there  would  be  cul- 
pable D^iigence.  while  that  reached  by  an 
other  would  be  ttift  reaaonaMe  care  had  been 
exercised.  In  audi  a  case  tbe  Question  of 
fact  is  for  the  Jury.  Beaver  v.  BaUcoad  Co.. 
56  Kan.  S14»  48  Pac.  1186. 

It  Is  contended  that,  fmn  tbe  posltkm  Slat- 
tery occupied,  there  was  notbing  to  prevent 
blm  frtmi  seeing  that  the  push  car  was  close 
to  the  track,  and  t^t,  as  he 'was  familiar 
with  the  signals  used  In  the  yards.  It  was 
bis  duty  to  signal  tbe  engineer  fn  time  to 
avoid  tbe  colllsIoD  and  Injury.  It  appears, 
bowevw,  that  hla  duties  required  him  to  be 
on  the  lookout  for  cars  as  he  passed  down  the 
yards;  and  he  states  that  he  was  engaged  In 
looking  for  cars  all  the  time  while  he  waa  oo 
the  engine,  that  he  had  no  opportunity  to  look 
ahead,  and  that  he  did  not  know  anything  of 
the  push  car  until  they  came  In  contact  with 
it.  If  his  dntiea  required  him  to  look  In  an- 
other direction,  and  he  was  so  enffaged  ax  tbe 
time,  It  catmot  be  said  that  be  was  negllgem 
In  not  observing  tbe  car. 

It  Is  further  contended  that  Slattery  assum- 
ed an  obviously  dangerous  position  on  the  foot- 
board of  the  switch  engine,  and  that  he  was 
riding  there  In  violation  cf  ona  at  the  rules  of 
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the  company.  The  rale  te;  "^Qb  person  wlU 
be  permhted  to  ride  on  an  uiglne  excepting 
fbe  eoglnemaa.  fireman,  and  other  dealgnated 
employte  In  flie  dlsctoarRa  ot  ttielz  duty,  wltl»- 
oat  a  written-  ordor  from  the  prefer  autbor- 
tty.**  While  he  appeera  to  baTe  bad  no  writ- 
ten avthortty  to  ride,  be,  doubtleie,  was-war- 
nated  hi  doing  so  by  the  weU-establl>hed 
custom  of  the  Tarda,  and  by  the  aanctttm  and 
appnrrsi  ot  those  In  lAai^ge  of  them.  In  fact, 
in  the  ivesent  Instance,  he  was  directed  by  the 
fereQaan  to  step  npon  the  engliie.  and  ride 
down  to  the  end  of  tiie  yards,  for  the  purpose 
of  finding  and  marking  certain  cars.  For 
several  years  be  had  ridden  back  and  forth 
npon  the  engine,  and  tbe  ^rd  master,  bis  sn- 
perkv  officer,  bad  directed  btm  to  go  npon  tlie 
engine  whenever  it  would  take  him  1»  his 
work  taster  iban  he  conid  get  there  by  walk- 
ing. Be  had  ridden  on  the  engine  In  the 
pnaenee  of  the  snperintendent,  and  ai^iarent- 
ly  with  his  sanctloa  and  approval.  Ordlnarir 
ly,  the  wlUfuI  disobedience  of  a  role  shoold  be 
held  to  constitnte  negligence;  but  where  the 
rule  la  faabltnaUy  disregarded,  and  a  differ^ 
ent  course  has  long  been  pursued  by  employes, 
with  tbe  knowledge  and  approral  ct  the  maI^ 
aglDg  offlcera  of  tbe  company,  tbe  rule  most  be 
regarded  as  bu^teratlTa.  Bailroad  Ool  t.  Kitsc, 
41  Kan.  6B2.  21  Pae.  770;  Railway  Go.  r. 
Springsteen.  41  Kan.  724.  21  Pac  774.  We 
cannot  hold,  as  a  matter  of  law.  from  Hie  tes- 
timony, that  Slattery  was  guOty  of  contrlbo- 
tcoy  negligence. 

Tbe  charge  of  the  ooort  fialrly  presented  tbe 
case  to  Oie  Jury,  and  none  of  the  questlonB 
npon  tbe  Instructions  ot  findings  of  the  Jury 
seem  to  require  special  attention.  Tbe  judg- 
ment of  tbe  district  court  win  be  affirmed.  All 
tbe  jnstlcea  concurring. 


KELLET  et  sL  t.  STEVENS  et  al. 

(BtHH-Moe  Court  of  KuBaA.   Dec.  6,  1886.) 

AppbaIi — OkS»-BlADa — awvArrima  op  JDnea. 
BTerrtbing  intended  to  be  incorporated  in 
a  case-nude  for  tbe  confiideratioa  of  this  court 
ghouid  precede  the  sijmature  of  the  judfre  who 
settles  It.  And  hrid  that,  on  the  record  pre- 
sented In  this  case,  a  reneral  finding  of  the 
trial  court  in  favor  of  the  defendants  must  be 
affirmed. 

(Syllabus  by  the  Court) 

Error  from  district  court,  Finney  aounty; 
A.  3.  Abbott.  Judge. 

Action  by  A.  P.  Kelley  and  others  against 
J.  H.  Stevens  and  others.  Judgment  for  de- 
fendanta.  PlalBtlffs  bring  error.  Affirmed. 

B.  W.  Lemert  and  MOton  Brown,  tor  ptelD- 
Uffb  In  error.  3.  B.  Johnson,  for  defendants  In 
error. 

ALLEXf,  J.  This  action  was  brought  to  sst 
aside  a  deed  made  liy  Jataes  H.  HreTens  and 
wife  to  Ulllaa  H.  lliompson,  Charles  B. 
Thompson,  and  LJIllan  E.  Thompson,  and  to 
subject  the  property  tliereln  described  to  the 


payment  of  a  judgment  In  favor  of  the  plain- 
tiffs in  error  against  J.  H.  sterens  BnA  O.  L. 
Thompson,  the  husband  of  UUlas  B.  Thomp- 
son. There  are  IB  ssslgnments  of  error.  We 
have  eKomiaed  and  ovenvled  all  of  tliem. 
The  brief  seema  to  lay  most  stress  on  the 
proposltldn  that  tbe  property  conveyed  to 
Mrs.  Thompson  was  partnership  property, 
and  tbwefore.  It  Is  eootended,  subject  to  tiie 
payment  of  partnership  debts  before  any  part 
of  It  can  be  applied  to  the  payment  of  a  debt 
of  an  Individual  member  of  the  firm.  Mr. 
and  Mrs.  Thompson  claim  that  the  conr^- 
ance  to  her  was  bt  payment  of  a  debt  due- 
her  from  ber  tausband.  We  fall  to  find  » 
copy  of  tiie  Judgment  In  Tavor  of  the  plain- 
tlffs.  x'here  are  two  redtala  In  the  record 
concerning  a  Judgment  One  of  thorn  Is  of  a 
judgment  In  favor  of  A.  P.  and  W.  B.  Kelley 
against  Stevens  and  Thompson  for  t2,9a»JB&. 
The  other  Is  of  a  Judgment  for  tbe  same 
amount  In  fiiTOr  of  the  same  penw»  agslnse 
Stevens  and  lliompson  and  O.  J.  Jones.  Ttfls 
Judgment  appears  to  have  been  rendered  on 
four  promissory  notea  signed  1^  J.  U.  StevenSf 
0.  L.  Thompson,  and  0.  J.  Jones,  secured  by 
a  mortgage  on  certain  lota,  executed  by  C 
J.  Jones  and  wife;  So  flar  as  the  erldence- 
goea,  It  shows  liability  as  Indlvidn^  rather 
Uian  aa  partners.  THe  trial  court  made  a- 
general  finding  In  fhror  of  the  defendanta, 
Several  assignments  of  error  are  predicated 
on  tb»  deposition  of  O.  L.  Thompson.  We 
find  attached  to  the  case-made,  after  the  s^ 
nature  of  the  Judge,  a  stipulation  with  refer- 
ence to  a  deposition,  followed  by  what  pur- 
ports to  be  a  deposition  of  G.  L.  Thompson  in 
tbe  caption  and  body  of  It,  but  which  Is  un> 
signed.  Another  assignment  of  error  Is  In 
exduding  a  plat  of  Stevens  and  Thompson's 
addition  to  Garden  City,  wblcta  It  Is  claimed 
was  ofTered  in  evidence.  We  find  folded  In 
the  purported  deposition  an  unautbentlcated 
copy  of  wtaat  appeats  to  be  a  plat  of  such 
addition,  wholly  detached  from  tbe  case- 
made.  In  the  body  of  the  case  it  is  said  that 
It  contains  all  the  evidence,  yet  counsel  refer 
to  tbe  deposition  of  Thompson  as  a  part  of 
the  evidence  In  tbe  case.  This  is  not  tbe  way 
to  prepare  a  case-made.  Everything  which  it 
Is  intended  to  embody  In  a  case  should  pre- 
cede tbe  signature  of  tbe  Judge.  On  such  a 
record  we  cannot  say  that  the  trial  court  er- 
red In  flndtog  generally  for  the  defendants. 
Tbe  Judgment  Is  affirmed.  All  the  Justices 
concurring. 


OARRETT  r.  STBTTBLiBl 
(Supreme  (Tourt  of  Kansas.   Dec  5,  18&8> 
BsRVicB  BT  Publication  — CoLLATBBAL  Attaok. 

Id  obtaining  service  by  publication,  if  there 
is  a  total  failure  to  stnte  in  the  notice  any 
material  matter  required  by  sectlcHi  74  of  the 
Oivil  Code,  the  service  is  void,  and  subject  to 
a  collBteral  attack;  but  where  there  Is  not 
BQch  an  entire  omission  of  a  material  matter 
from  the  notice,  ani  it  Is  InferentiaUy  or  Insnffl- 
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cieutlr  net  forth  therein,  the  service  is  merely 
voidable,  and  can  be  successfallr  attacked  only 

in  a  direct  proceeding. 

(Syllabus  by  the  Court) 

Error  from  district  court,  Stafford  county; 
J.  H.  Bailey,  Judge. 

Action  by  W.  J.  Struble  against  W.  H.  Gar- 
rett and  others.  Judgment  for  plaintiff,  and  3e- 
fendant  Garrett  brings  error.  Reversed. 

J.  W.  Rose,  for  plaintiff  in  errob  Moad^ 
&  Dixon,  for  defendaot  In  error. 

MARTIN,  G.  J.  On  Angmt  11,  1887,  Oax^ 
rett  commenced  an  action  in  said  court  against 
Struble  as  indorser  of  three  promissory  notes, 
and  caused  to  be  attached  a  section  of  land  in 
said  county  to  sausfy  any  Judgment  that  might 
be  obtained.  The  only  service  was  by  publica- 
tion, and  the  body  of  the  notice  was  as  fol- 
lows: "William  J.  Struble,  a  nonresident  of  the 
state  ot  Kansas,  will  take  notice  that  the  said 
WUUam  Garrett,  plaintiff,  did,  on  the  11th  day 
of  August,  1887,  file  his  petition  In  said  district 
court  within  and  for  the  county  of  Stafford,  lu 
the  state  of  Kansas,  against  the  said  William  J. 
Strntde,  defendant,  and  that  said  defendant 
must  answer  said  petition,  filed  as  aforesaid, 
on  or  before  tbe  10th  day  of  October,  1887,  or 
said  petition  win  be  taken  as  true,  and  judf- 
ment  rendered  in  said  action  against  said  de- 
fendant, William  J.  StruWe,  for  the  sum  of 
ei^t  hundred  and  twenty-eight  and  •*/ioo  dol- 
lars, with  Interest  thereon  at  tbe  rate  of  7 
per  cent  per  annum  from  the  23d  day  of  July, 
1887,  and  for  tue  sale  of  certain  real  pruperlj 
attached  In  this  action.'*  A  Judgment  quite 
informal  in  character  was  rendered  In  the  case 
November  4, 1887,  "for  the  sum  of  ^842,  and  It 
was  ordered  and  adjudged  that  the  real  prop- 
erty attadied,  or  bo  much  tbereof  as  necessary, 
be  sold  to  pay  sqkl  jtidgmoit.  Tbe  finding  of 
the  conrt  was  that  said  sum  was  dne  from  the 
plaintiff  to  tbe  defendant,  which  was  evidently 
a  clerical  error.  The  land  was  sold  bgr  tbe 
■berUE,  and  Ud  In  Garrett  The  aale  vaa 
confirmed,  and  a  sheriff's  deed  was  executed 
to  bim.  Garrett  and  wife  afterwarda  canreyed 
tbe  land  to  Joa^  R.  Tbomaa  Thomas  and 
wife  conveyed  tbe  same  to  Richard  Clayton, 
Clayton  conveyed  to  William  J.  Harbert,  Bai- 
bat  and  wife  conveyed  to  Margaret  G.  Himt, 
and  she  and  her  husband  conveyed  to  WOllam 
Atkenson.  On  March  18,  1881,  Strable  com- 
menced his  action  against  Garrett  and  wife 
and  sidd  several  granteea  down  to  AUcenson 
to  aet  aside  eabl  Judgment,  the  sheriff's  deed 
based  thereon,  and  the  several  conveyances 
thereafter,  alle^ng  all  to  be  fraudulent  and 
void  as  against  him.  Service  was  obtained  by 
pnibllcattni,  and  at  May  term,  1891,  StmUe 
recovered  a  Judgment  by  default  against  all 
the  defendants.  AfterwardSr  at  October  term, 
1891,  Garrett  made  application  to  the  court  to 
open  op  said  Judgment,  and  that  be  be  let  In 
to  defend.   He  was  allowed  to  do  so,  and  he 


filed  an  answer,  to  wUeb  StrOUe  replied.  The 
action  was  tried  at  May  term,  1882.  Tbe  court 
found  that  tbe  publication  notice  In  tbe  case 
of  Garrett  against  Struhie  was  void,  because 
It  oottalned  ndtha  a  desor^tkn  nl  the  land 
attached  nor  a  statement  ttiiU:  It  bdonged  to  tbe 
defendant,  Struble,  and  that.  In  consequence 
thereof,  the  Jodgment  rendered  In  the  case  was 
void.  AH  tbe  otber  Issnes  vera  foond  In  favor 
of  Garrett,  but  Judgment  was  rendacd  agalut 
him. 

The  only  question  which  we  deem  necemy 
to  consider  is  whether  said  notice  was  void  or 
not  It  was  CMniAete  In  aU  respects  except 
those  pointed  otrtby  tbe  trial  court  In  these  It 
was  Irregular,  defective,  and  at  least  roldaUe. 
It  could  not  have  withstood  a  direct  attack, 
because  it  did  not  sofitdeaQy  state  tbe  nature 
of  the  Judgment  which  wouUI  be  raideied  ufioa 
default  oC  answ».  It  Indented  Qie  amount 
at  tbe  Judgment  that  would  be  taken,  and  that 
certain  real  property  attached  in  the  action 
would  be  sold,  but  It  did  not  describe  the  land. 
As  against  a  direct  attack,  the  notice  was  In- 
sufficient under  tiie  authiwity  of  Cclbm  v.  Trow- 
bridge, 6  Kan.  88!^  and  OacU«y  t.  Smifb,  38 
Kan.  450,  17  Pac  156.  This  oomrt  has  fre- 
quently ocwuddered  the  validity  of  anvloe  by 
publication,  but  most  of  the  cases  have  in- 
volved tbe  soffideocy  of  the  affidavit  for  pub- 
lics tloo,  and  genaally  the  attada  opon  the 
service  have  hem  direct,  and  not  collata^ 
The  folknring  are  some  of  the  eases:  Rqilne 
V.  McPheraott,  2  Kan.  340;  SUdds  v.  Miller. 
9  Kaa  890;  Forenuui  v.  Garter.  Id.  674; 
trich  V.  Lang,  11  Kan.  686;  Olaypoole  Hons- 
taa,  12  Kaa  824;  Pierce  v.  Buttera,  21  Kan. 
124;  Gillespie  v.  Thomas,  23  Kan.  138;  Rani 
V.  Kyle,  26  Kan.  89;  Harris  ▼.  daflln.  86 
Kan.  54i8,  18  Pac.  830;  Gronch  v.  Martin.  47 
Kan.  81S,  27  Pac.  OStf.  In  Hanla  t.  Claishi, 
stqEHii,  it  waa  held  tbat  If  there  is  a  total  want 
of  evidence  upon  a  vital  point  In  tbe  affi'.irlt 
bx  publication,  tbe  court  acquires  no  Jurisdic- 
tion publication  of  the  aommona;  tmt,  when 
there  Is  not  an  entire  omiaatm  to  state  aome  ma- 
terial fact,  bnt  It  is  inferentlally  or  Insuffldenttf 
set  forth,  the  ivooeedtngs  axe  merdy  vUdaUeL 
The  same  prlndple,  as  neariy  as  may  b^  rtionM 
be  apidied  as  Uie  test  at  tbe  mOdeacf  at  a 
publlcatlrai  notice.  If  there  to  a  total  fknoie 
to  state  In  the  notice  any  material  matter  le- 
quired  by  Bectl(m  74  of  the  dvll  Code,  tbe  war- 
Ice  Is  void;  but.  If  there  Is  not  an  entire  omfo- 
slon  of  snch  material  matter,  and  tt  Is  Infer- 
entlally or  Insnffldently  set  forth,  the  notice  Is 
merely  voidable,  and  not  void.  Following  this 
rule,  we  hold  that  the  notice  In  the  case  of  Gar- 
rett against  StmUe  waa  hrregular,  defective, 
and  voidable,  bnt  that  It  was  not  vtrid,  and 
therefore  most  be  beld  aoffidoit  as  against  a 
collateral  attack.  The  Judgment  will  be  re- 
versed, and  tbe  court  below  ordeved  to  render 
Judgment  in  favor  of  ^  jfUiaOtt  In  enor,  wba 
was  defendant  below.  All  the  JosUees  eow9a>> 
ring. 
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(Supreme  Oonrt  of  Kanwi.  Dec  5,  1880.) 

CosFLiOTiXQ  Obxekjli.  *Nn  Bpkcial  Verdict  — 

JiTDOHENT  POK  DlFBITDlKT. 

Id  an  action  against  a  street-railwaj  com- 
pany bj  a  person  eufraged  in  Krading  the  street 

for  a  pavinsr  contractor,  to  recover  for  injnries 
reoeiTed  while  working  between  the  rails,  where 
it  is  uncertain,  under  all  the  teBtimony,  and 
findings  of  the  jnry  based  thereon,  whether  he 
was  gailty  of  culpable  neglleence  contributing 
to  bis  InjuiT  or  not,  and  where  the  jury  were  er- 
roneously instructed  by  the  court  that,  in  or- 
der to  recover,  the  plaintiff  must  ahow  that  the 
defendant  was  guilty  of  gross  and  wanton  neg- 
ligence. A  finding  as  follows:  "Question.  Was 
the  plaintiff  guilty  of  negligence  which  contrib- 
nted  to  his  injurj  ?  Answer.  Yes;  to  some  ex- 
tent."—is  insufficient,  when  opposed  to  a  general 
verdict  in  favor  of  the  plaintiff,  to  require  that 
judgment  be  entered  for  the  defendant.  There 
heing  doubt  whether  the  jury  meant  to  do  more 
than  find  the  plaintiff  gnilty  of  slight  negli- 
gence, instead  of  directing  judgment  on  the 
special  findings,  a  new  trial  will  be  ordered. 
(Syllabus  by  the  Court) 

Error  from  district  court,  OrayrtorA  coan- 
ty;  J.  8.  West,  Judge. 

Action  by  Thomas  F.  Kelly  against  the 
Pittsburg  Electric  Railway  Company.  Judg- 
ment for  plaintiff.  Defendant  brings  error. 
Iterersed. 

This  was  an  action  brought  by  Thomas  F. 
Kelly  against  tbe  Pittsburg  Electric  Railway 
Company,  to  recover  damages  for  Injuries 
sustained  by  blm  Tvtalle  working  as  an  em- 
ploye of  tbe  Vitrified  Brick  Company,  which 
was  engaged  to  paving  Broadway,  In  tbe 
city  of  Pittsburg.   At  tbe  time  of  the  In- 
Jury,  tbe  plaintiff  was  engaged  In  removing 
dirt  from  between  the  rails  of  tbe  street 
railroad,  and  while  so  engaged,  wltb  his 
back  towards  an  approaching  car,  was  run 
over  and  seriously  Injured.   Tbe  petition 
alleges  gross  and  wanton  negligence  on  the 
part  of  the  motorman  In  operating  the  car. 
After  tbe  conidnslon  of  the  testimony,  tbe 
following,  with  otber  Instructions,  were  given 
to  tbe  Jury:   "(^  In  order  for  the  plaintiff 
to  recoTer,  the  burden  of  proof  is  upon  blm 
to  show  by  a  preponderance  of  tbe  testi- 
mony that  hia  injury  was  caused  by  tbe 
groBS  and  wanton  negligence  of  tbe  defend- 
nut,  which  means  such  negligence  upon  tbe 
part  of  the  motorman  who  was  operating 
the  car  for  the  defendant.   This  Is  the  vital 
qnestion  In  the  case.    (3)  Ordinary  care  Is 
such  as  mm  of  ordinary  Intelligence  and 
carefulness  would  use  under  like  circumstan- 
ces as  those  in  question,  and  slight  care  te 
such  as  men  of  less  than  ordinary  care  and 
prudence  would  thus  use;  'and  tbe  failure  to 
use  slight  care  under  such  drcumstances  as 
to  show  a  reckless  indifference  whether  an 
Injury  is  done  to  another  pr  not,  when  there 
is  known  danger  of  injury,  is  gross  n^ll- 
SCnce,amonntIng  to  wantonness;  and,  wheth- 
er or  not  tbe  plaintiff  was  to  blame  for  not 
getting  out  of  the  way  of  the  ear.  tbe  de- 
▼  46p.no.l2— 60 


fendant  had  not  tbe  right  to  wantonly  ran 
oref  and  iQjure  falm,  and,  If  it  did,  it  would 
be  liable  in  damages."  The  d^endant  re- 
Quested  that  45  quratftms  be  submitted  to 
tbe  Jniy.  Fart  were  submitted,  and  part  re- 
fused. The  forty-flfth  question,  wJilch  is  as 
follows:  VDld  the  motorman  Moore  know 
that  the  man  on  the  trade  was  the  jilaintlff, 
Kelly?"  was  refused.  Tbe  Jury  rendered 
a  general  verdict  In  favor  of  the  plainUfl 
for  $3,000,  and  answered  the  special  ques- 
tions submitted,  as  follows:  (1)  Had  plain- 
tiff been  working  on  Broadway  In  Pitts- 
burg, and  In  between  the  street-railway 
trac^  for  from  thirty  to  sixty  days  prior 
to  the  accident?  Answer.  Yes.  (2)  Did 
plaintiff  know  at  about  what  into^als  tbe 
street  cars  were  passing  up  and  down  the 
street?  Answer.  Yes.  (Si  Did  the  street 
cars,  during  the  time  the  plaintiff  was  work- 
ing on  tbe  streets,  pass  up  and  down  by  the 
plaintiff  at  intervals  of  about  one-half  hour? 
Answer.  Yes.  (-4  Did  tbe  plahitiff  know 
tbls  to  be  the  fact?  Answer.  Yes.  «9 
Were  there  other  men  working  wltb  the 
plaintiff?  AiMwer.  Yes.  {tsj  Were  all  tbe 
men  who  were  working  on  the  street,  includ- 
ing plaintiff,  when  working  In  between  tbe 
rails,  .In  the  bablt  of  stepping  out  from  be- 
tween the  rails  as  tbe  car  approached,  to 
let  tbe  car  pass?  Answer.  Yes.  (7)  Had 
the  plaintiff  done  tbto  a  number  of  times  al- 
most every  day  for  from  thirty  to  sixty  days 
immediately  prior  to  tbe  accident?  Answer. 
Yes.  Did  the  plaintiff  see  the  car  ap- 
proaching at  the  time  of  the  accident?  An- 
swer. No.  (9)  If  you  state  No.  8  in  the 
negative,  state  wby  plaintiff  did  not  see  tbe 
car.  Answer.  Had  back  to  approaching 
car.  (10)  Did  the  plaintiff  hear  tbe  car  as  it 
was  approaching  at  the  time  of  tbe  accident? 
Answer.  No.  (11)  If  he  did  not  hear  tbe 
car,  state  why?  Answer.  He  was  hard  of 
hearing,  and  wind  was  blowing  from  south, 
while  the  car  approached  from  north.  (12) 
Could  plaintiff  tiave  seen  the  car  approach 
If  he  bad  looked?  Answer.  Yes.  (1^  Was 
plalntifT  deaf?  Answer.  No;  he  was  a  lit- 
tle bard  of  bearing.  (14)  Was  there  any- 
thing to  prevent  plaintiff  from  seeing  tbe 
car  as  it  approached  but  his  failure  or  re- 
fusal to  kK^?  Answer.  No;  but  there  is 
no  evidence  that  plaintiff  refused  to  look. 
(15)  Did  the  motorman  Moore  expect  that 
plaintiff  would  get  off  of  the  track  with  tbe 
other  men  when  the  car  approached?  An- 
swer. Yes.  (1(9  Did  the  motorman  Moore 
ring  the  bell  and  shout  as  be  approached  the 
men  working  between  the  tracks?  Answer. 
Yes;  but  too  late  to  stop  car  before  passing 
place  where  men  were  at  work.  (17)  Did 
the  plaintiff  hear  the  motorman  shout,  or 
hear  the  bell  ring,  as  the  car  approached? 
Answer.  No.  *  •  •  (19)  Gould  tbe  plain- 
tiff have  gotten  out  of  the  way  of  the  car 
If  he  had  looked  or  watched  for  Its  ap- 
proach? Answw.  Yes.  •  •  •  (21)  C!ould 
tbe  plaintiff  bave  gotten  out  of  the  way  of 
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the  car  If  be  couM  bare  b«ard  the  car  a'p- 
proacblng?  Anewer.  Xes;  tf  he  bad  tMard 
In  time.  •  •  •  (25)  Wa«  tUe  (Jefendant 
guilty  of  negUgeDce,  causing  tbe  injur?  to 
plalntur?  Answer.  Xes.  (25^  If  yon  an- 
swer No.  25,  'Yea,*  state  fnlly  In  wfaat  Buch 
negligence  consisted.  Answer.  In  not  keep- 
ing car  under  his  control,  so  he  could  stop  it 
qnlcl£ly.  *  •  *  (28)  Was  the  plalutifT 
guilty  of  negligence  which  contributed  to 
his  Injury?  Answer.  Yes;  to  some  extent 
(2»)  Why  didn't  plaiotlft  get  out  from  be- 
tween the  rails  as  the  car  approacfaed,  at 
the  time  this  accident  occurred?  Answer. 
Didn't  hear  car  approach.  •  •  •  (Sl) 
Could  plaintiff  have  seen  the  car  approach 
for  the  distance  of  a  block  from  the  place  of 
the  injury,  if  be  had  looked?  Answer.  Yes. 
<32)  Was  plaintiff's  Injury  caused  or  occa- 
sioned by  his  defect  In  hearing?  Answer. 
No,  •  •  •  (35)  Was  there  any  obstruction 
to  prevent  plaintiff  from  seeing  the  car  as 
It  approached  at  the  time  of  the  accident? 
Answer.  No.  •  ♦  •  (38)  Did-  the  motor- 
man  Moore  know  that  the  men  were  In  the 
habit  of  stepping  out  from  between  the  rails 
to  let  the  cars  pass?  Answer.  Yes.  <3D) 
Did  the  motorman  Moore  try  his  best  to  stop 
the  car  when  he  saw  that  plaintiff  was  not 
going  to  get  out  of  the  way?  Answer.  Yes; 
bat  too  late  to  atop  the  car.  •  •  •  (41) 
Did  the  other  men  who  were  working  be- 
tween the  rails  with  plaintiff  at  the  time  of 
the  accident  get  out  of  the  way  without 
being  Injured?  Anawer.  Tea.  (42)  Did  the 
motorman  Moore  purposely  and  Intentionally 
run  the  car  over  plaintiff?  Answer.  No. 
(48)  Was  the  conduct  of  the  men,  including 
plaintiff,  who  were  working  between  the 
rails  of  the  tnuA  la  stepping  aside  to  let  the 
cars  pass  aa  they  approached,  such  as  to 
reasonably  cause  and  Induce  the  motorman 
Uoore  to  believe  that  they  would  continue 
to  step  aside  for  the  cars  to  pass  as  they 
approached,  and  that  the  plaintiff  In  this 
ense  would  step  aside  at  the  time  of  the  ac- 
cident? Answer.  Yes.  (44)  la  tt  a  fact 
that  the  plaintiff,  Kelly,  was  not  thinking 
about  or  looking  for  the  car  at  and  before 
the  time  of  the  accident?  Answer.  Yes. 
The  defendant  moved  for  a  judgment  on  the 
•I>eclal  findings,  and  also  for  a  new  trlid. 
Both  motions  were  overruled,  and  judgment 
entered  In  favor  of  the  plaintiff  for  the 
amount  of  the  verdict  The  defendant 
lurlngs  the  case  here  for  review. 

Morris  Cllggett  for  plaintiff  In  error.  T. 
W.  Cogswell  and  Fuller  &  Randolph,  for  de- 
fendant In  error. 

ALLEN.  J.  (after  (ttatlng  the  fhcts).  Tn 
the  trial  of  this  case,  the  court  seems  to  have 
considered  that  ordinary  negligence  on  the 
part  of  the  plaintiff  was  conclusively  estab- 
Hshed,  and.  In  the  second  Instruction,  told 
the  jury  that.  In  order  to  recover,  the  plaln- 
tlfl  muBt  ahow  that  tals  Injury  was  caused 


by  the  gross  and  wanton  negligence  of  the 
motonaan.  Tbls  Instruction  was  not  war- 
ranted by  the  evidence  In  the  case.  It  was 
an  4f)en  question,  which  sbonld  bave  been 
left  to  the  Jury  to  determine,  whether  the 
plaintiff  was  chargeable  with  ordinary  negli- 
gence contributing  to  his  injury.  Tlie  find- 
ings of  the  Jury  In  answer  to  special  ques- 
tions submitted  exonerate  the  motcxroaD 
Moore  from  purposely  Injuring  the  plaintiff; 
and  also  from  gross  and  wanton  negli^eac& 
It  is  even  doubtful  whether  they  do  not  ex- 
onerate him  from  any  culpable  n^^lgence. 
We  think  the  court  erred  In  refusing  to  sub- 
mit the  forty-fifth  question.  If  the  motor- 
man  Moore  knew  that  Kelly's  hearing  was 
defective,  and  knew  that  the  man  ou  the 
track  was  Kelly,  It  would  materially  affect 
the  question  as  to  what  would  be  reasonable 
care  on  his  part  In  propelling  his  ear  towards 
him.  We  have  little  difficulty  In  reaching 
the  conclusion  that  the  Judgment  must  be 
reversed. 

The  instructions  were  oroneona.  In  tbat 
they  require  proof  of  gross  and  wanton  neg- 
ligence on  the  part  of  the  defendant  This 
error  was  prejudicial  to  the  rights  of  the 
plaintiff.  The  special  findings  of  the  Jniy 
clearly  negatived  the  Idea  Of  wanton  or  In- 
tentional Injury.  The  most  difilcult  ques- 
tion for  us  to  determine  is  whether  or  n<^t 
the  findings  compel  a  judgment  In  favor  of 
the  defendant  The  twenty-eighth  quest  loa 
and  answer  are  as  follows:  "Question.  Was 
the  plaintiff  guilty  of  negligence  which  con- 
tributed to  bis  injuiy?  Answer.  Tes;  to 
some  extent.**  If  the  case  had  been  submit- 
ted under  proper  instructions,  and  the  other 
findings  had,  as  in  this  case,  negatived  wan- 
ton or  willful  injury,  it  would  seem  that 
such  a  finding  would  require  that  Judgment 
be  entered  for  the  defendant  But  the  Jut; 
here  were  given  to  understand  by  13ie  coort 
that  the  plaintiff  might  recover  uotwltb- 
Btanding  his  own  negllgenee  contributed  to 
the  Injury,  and  that  tike  vital  question  In 
the  case  was  whether  or  not  the  m^lgence 
of  the  motorman  was  gross  and  wanton. 
The  answer  to  the  question,  though  in  the 
affirmative,  Is  qualified  by  the  words  **to 
some  extent"  Juries  cannot  be  expected  to 
select  words  with  that  nice  discrimination 
and  technical  aceorscy  that  may  fairly  be 
required  of  Judges  and  cotmsel  learned  In 
the  law.  It  does  not  seem  a  gr^at  stretch 
of  language  to  say,  wben  all  the  flndings 
and  all  the  evidence  on  which  they  are  based 
are  considered,  that  the  jury  meant  merely 
to  find  that  the  plaintiff  was  guilty  of  slight 
negligence  In  falling  to  look  to  see  whethw 
a  car  was  approacbti^  at  that  particular 
time.  His  attention  generally  was  verf 
property  directed  to  the  performance  of  the 
work  in  which  he  was  engaged.  While  It 
was  Incumbent  on  him  to  take  reasonable 
precautions  for  his  own  safety,  the  Jury  may 
have  thought  that  he  could  not  reasonably 
be  expected  to  be  at  all  times  thinking  aboat 
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approacblng  can,  and  watcMag  for  Hum. 
Altbougli  it  Is  fonnd  tbat  the  mea  i«arklng 
on  tbe  track  were  accustomed  to  get  out  al 
the  way  of  apiMroacfalng  can,  It  was  ttie 
doty  of  the  motorman  to  obswe  tbe  track 
ahead  of  blm.  to  regulate  tbe  moTements  of 
his  car,  and  to  look  out  for  tbe  safety  of 
passeDgem  be  might  be  carrying,  and  per- 
sons and  property  on  the  roadway.  Wfaetti- 
er  be  exa-cised  reasonable  care  in  propelling 
his  car  towards  tbe  gang  of  men  working 
on  the  track,  even  though  they  were  accna- 
tomed  to  step  out  of  his  way,  was  a  matter 
wltblQ  the  province  of  tbe  jury  to  deter- 
mine. On  tbe  whole  record,  we  sertoudy 
doubt  whether  the  Jury,  by  this  answer, 'In- 
tended to  find  that  the  plaintiff  was  guilty 
of  culpable  negligence  contributing  to  bis 
injury.  A  judgm»it  on  tbe  special  findings 
ouglit  not  to  be  directed  by  this  court  unless 
they  are  reasonably  clear  and  unequivocal. 
We  should  be  reasonably  certain  tbat  we  are 
not  cooatnilag  Into  tbe  language  employed 
by  tbe  jury  a  meaning  they  never  Intended. 
The  judgment  will  be  revoned,  and  a  new 
trial  ordered. 

MARTIN,  0.  J.,  concurring. 

JOHNSTON,  J.  I  concur  In  the  judgment 
of  reversal,  but,  In  my  view,  the  plaintiff  In 
error  Is  entitled  to  judgment  on  the  special 
flndtngs.  The  Jury  found  that  Kelly  was 
guilty  of  negligence,  and  that  It  contributed 
to  his  Injury.  This  fact'defeata  a  recovery, 
and  should  end  the  controreny. 


STATD  V.  BAKHB. 

(Boprcme  Ooart  of  Kansas.  Dec  S,  1886b) 

OaiMniAL  I*AW  —  Warhast  —  Bvfriois^or  o» 
CBAaas— Akr&ionhbrt  ikd  Plia— Rbnarxs 
or  PKoaBOim:<a  Aitobmbt. 

1.  In  cbarfring  a  pnblli  offense  It  Is  not  aee- 
esmry  that  there  should  be  the  same  fallneBS  of 
statement  hi  the  wsrrant  or  prHhninary  papers 
that  Is  rf^lred  Id  tbe  informatioD. 

2.  In  ch&rfnnff  the  offenae  of  obtaining  prop- 
erty nnder  talne  pretenaes,  and  where  a  check 
was  given  which  was  only  a  step  in  tbe  trana- 
BCtloD  or  an  incident  of  tbe  offense,  a  particular 
dcBt-riptlon  of  tbe  check  ia  not  indispensable. 

3.  In  a  proaecutinn  the  defendant  should  be 
arraigned,  and  reqoired  to  plead  to  the  charge 
niade  a^ainat  him.  Until  a  plea  ia  entered,  at 
sometliiDg  that  is  equivalent  thereto,  there  ia 
DO  issue  for  the  jury  to  try;  and  the  plarinf;  of 
a  defeDdaot  on  tnal  for  felony  witbont  arraign- 
ment or  plea,  and  when  there  had  been  no  waiv- 
er of  tbe  aame,  is  error. 

4.  Wbere  tbe  county  attorney,  In  his  dosing 
argument  to  tbe  jury,  repeatedly  naes  abuiiiTe 
and  Improper  lansuage  calculated  to  create 
prejudice  againat  the  defendant,  and  the  coart, 
after  objection  maae,  tails  to  check  him,  or  to 
Instruct  the  jury  to  diaregard  his  remarks,  tbe 
defendant  la  entitled  to  a  new  trUU. 

(Syllabus  1^  the  Court) 

AK)eal  from  district  court,  Jevdl  comity; 
Gyrus  Heren,  Judge. 

J.  H.  Baker  was  convicted  of  obtaining 
property  by  false  pretenses,  and  appeals.  He- 
versed. 


T.  8.  Ktarbpatrlck  and  B.  W.  Tamer,  tor 
appellant  F.  B.  Dawes,  At^.  Gen.,  M.  IL- 
Sutherland,  and  S.  P.  Hotchktos,  fior  the 
State. 

JOHNSTON,  J.  J.  H.  Baker  was  eonvlete4 
of  obtaining  property  by  means  of  false  pre- 
tenses. In  tbe  Information  it  was  alleged,  In 
Bobstance,  tbat  Baker  obtained  from  H.  H. 
Hnntslnger  88  cases  of  eggs,  worth  $S.SO 
per  case,  of  tbe  total  value  of  fl25.40,  by 
falsely  representing  and  pretending  tbat  be 
bad  money  on  deposit  in  tbe  imnk  at  Burr 
Oak  subject  to  his  chet^  whereas  he  had  no 
money  on  deposit  there,  snd  bad  do  arrange- 
ment with  the  bank  to  cash  his  checks  wheit 
presented.  It  is  averred  that  Hnntslnger,  re- 
lying on  the  repreeentatioDB  so  made,  did 
sell  and  deliver  tbe  eggs,  and  took  in  pay- 
ment tbereCor  Baker's  check,  which  was  of 
DO  value  whatever;  and  tbat  by  means  of  the 
false  pretenses,  and  with  tbe  intent  to  cheat 
and  defraud  Hnntslnger,  be  obtained  prop- 
erty to  the  amount  and  value  of  $125.40.  'Xlie- 
defendant  filed  a  plea  in  abatement  upon  the 
ground  that  he  had  not  had  a  prdiminaiy 
examination  for  the  offense  charged,  or, 
rather,  that  be  was  not  advised  by  the  one 
bad  of  tbe  offense  set  o«t  hi  the  information. 
A  [HeUminsry  examination  was  bad,  and 
on  an  examination  of  the  preliminary  papen- 
H  ia  clear  tbat  he  ceuld  not  have  misappre- 
hended tbe  character  and  nature  of  tbe  charge 
made  against  blm  It  Is  not  aeoessBry  tbat 
there  should  be  the  same  fullness  of  state- 
ment in  the  warrant  or  prelbalnary  papeca 
tbat  Is  required  In  the  Infonnatlon.  We  think 
no  error  was  committed  in  wemding  tlie- 
plea  In  abatement.  State  v.  Tenntson,  3fr 
Kan.  72ft,  18  Pac.  94»;  State  v.  Smith,  5» 
Kan.  69,  31  Pac.  784;  SUte  T.  Hyers,  54  Kan. 
206,  38  Pac.  296. 

The  sufficiency  of  tbe  Infsrmatlon  was- 
qoestioned  by  a  motion  to  quash  upon  tha 
groand  that  the  check  was  not  pvticularly 
set  out  In  tbe  information,  with  as  averment 
of  Its  delivery  and  acecptanoe.  The  ched: 
was  only  a  step  in  tbe  transaction,  or  an  ln> 
cident  of  tbe  offense,  and  a  particular  de- 
scription of  the  same  was  unnecessary.  The- 
amount  for  which  the  eggs  were  soU  la  al- 
leged, and  it  is  also  stated  that  a  check  was 
taken  by  Hnntslnger  in  payment  of  the  pur- 
chase price.  We  think  the  Information  was- 
soflScient  and  tbat  the  motion  to  quash  was 
properly  overruled. 

Tbe  next  complaint  Is  that  the  court  erred 
in  compelling  the  defendant  to  go  to  trlsi 
without  arraignment  After  the  motion  to 
quash  had  been  overruled,  *the  court  with- 
out further  plea  by  the  defendant  and  with- 
out objecting  or  absenting  thereto  other  tban 
bis  silence,  and  without  tbe  waiver  of  tlie 
defendant  to  further  plead,  and  witbout  said 
defendant  announcing  that  be  was  ready  for 
trial,  directed  tbe  county  attorney  to  proceed 
with  the  examination  of  the  regular  panel  of 
jurors,"  etc,  and  the  Jury  were  theo  tan- 
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paneled,  and  the  trial  proceeded  to  the  end. 
,In  State  t.  Oassady,  12  Kan.  660,  It  was  de- 
cided tliat  tbe  failure  to  arraign  tin  defendant, 
and  to  hare  a  formal  plea  of  "not  guUty"  en- 
tered, Is  not  prejudicial  error,  where  It  ap- 
pears that  the  defendant  announced  hlmaelf 
ready  for  trial  upon  tbe  charge,  and  subrntt- 
tod  the  question  of  guilt  to  the  determina- 
tion of  the  Jury.  In  the  present  case,  bow- 
ever,  tbe  defendant  did  not  announce  that  be 
was  ready  for  trial,  and  there  was  no  walrer 
of  arraignment  or  plea.  Until  a  plot  Is  enters 
«d,  there  is  no  Issue  to  txy.  It  Is  an  estab- 
lish^ rule  of  tbe  criminal  law  that  the  de- 
fendant shall  be  arraigned,  and  called  upon 
to  plead  to  the  charge  agataist  him.  In  some 
cases  a  formal  arraignment  may  not  be  India- 
fiensaUe,  but  In  every  case  thoe  must  be  a 
plea,  or  the  equivalent  of  one.  In  State  t. 
Oassady.  supra,  the  announcement  by  the  de- 
fendant that  be  was  ready  fttr  trial  vvon  ttie 
Information  was  treated  as  a  dulal  of  guilt 
and  an  informal  plea.  Here,  tbe  defendant 
not  only  did  not  i^ead,  but  the  oppcntunlty  for 
pleading  was  never  extended  to  hUn,  although 
tae  was  charged  with  felony.  So  wide  a  de- 
partnie  from  the  estaUlshed  rules  of  criminal 
procedure  cannot  be  apiffoved,  and  we  think 
the  defendant  has  cause  to  complain  of  tbe 
Inegnlarlty.  State  v.  Wilson,  42  Kan.  587,  22 
Pac.  «22. 

Anotlier  objection  of  a  more  serious  char- 
acter arises  upon  the  argomoit  of  the  county 
attorney.  In  his  dosing  address  to  the  jury 
he  referred  to  the  defendant  In  the  foUo^ng 
language:  "He  Is  a  sharper,  a  villlan,  and  a 
knave."  The  attention  of  tbe  court  was  call- 
ed to  the  abu^ve  language,  and  it  was  asked 
to  Instruct  the  Jury  to  disregard  It;  but  with- 
out admonlBhIng  him  against  tlie  use  of  the 
language,  or  tnstmctlng  the  Jury  to  disre- 
gard It,  the  court  directed  the  county  attor- 
ney to  proceed.  The  county  attorney  proceed- 
ed, ana,  among  other  things,  said:  "If  the 
evidence  is  not  sufficient  to  convict  this  man 
of  obtaining'  property  under  false  pretenses, 
ttien,  gentlemen  of  the  jury,  I  want  to  say  to 
you  that  it  la  UBelesa  for  me  to  try  to  enforce 
the  laws  in  Jewell  county."  Another  objee- 
tlon  was  made,  but  it  was  unheeded  by  the 
<ourt.  The  county  attorney  again  proceeded 
with  hie  address,  and  made  use  of  the  fol- 
lowing language:  "Gentlemen  of  the  jury, 
this  man  Baker  Is  a  flrst-class  scoundrel;  he 
is  a  knave  and  cheat;  be  Is  a  bad  man  and  a 
dangerous  man;  and  It  is  your  duty,  gentle- 
men of  tbe  jury,  to  see  that  he  is  not  tnm- 
«d  loose  on  the  community.  You  should  con- 
vict him.  Sharpers  cannot  ply  their  calling 
In  Jewell  county."  An  objection  was  made 
to  this  language  by  the  defendant.  He  moTCd 
the  court  to  instruct  tbe  Jury  to  disregard  it. 
and  to  reprimand  the  county  attorney  for  its 
use.  The  court  remarked  that  the  county  at- 
torney should  confine  his  remarks  to  the  evi- 
dence, but  did  not  condemn  the  misconduct, 
nor  admonish  the  Jury  to  disregard  the  of- 
fensive language.  There  Is  no  Justlflcatlon  In 


the  use  of  this  language.  It  was  personal 
abuse,  rather  than  a^nment,  and  was  well 
calculated  to  pr^udlee  tbe  defUidant.  who 
was  entitled  to  a  fair  and  Impartial  trial 
The  noninterference  of  the  court,  when  Its 
attention  was  challenged  to  the  abuadre  lan- 
guage, may  have  led  the  Jury  to  think  that 
tbe  oonrt  Indorsed  the  statements  of  tbe 
county  attorney,  and  thus  enhanced  tbe  prej- 
udice. In  State  Conuto^  20  Kan.  653, 
It  was  said:  **Conrte  ought  to  confine  counsel 
strictly  within  the  facta  of  the  case,  and.  if 
cotmael  perslstenUy  go  outside  of  the  tnieta 
In  tbeir  azgum^  to  the  jury,  then  Oie  court 
ahould  punish  them  by  fine  and  bnprlacHi- 
m^t;  and.  If  th^  should  obtain  a  Tcrdlet 
by  this  means,  then  the  court  should  set  sucb 
verdict  aside."  In  State  t.  Guteknnst,  24 
Kan.  202,  it  was  said:  "It  Is  the  duty  of  the 
district  courts  to  interfere,  of  their  own  mo- 
tion. In  all  eases  where  comisd.  In  arignment 
In  Jury  trials,  state  pertinent  facte  not  before 
the  jury,  or  use  vituperation  and  abuse  iwectt- 
cated  upon  alleged  facto  not  In  evidence,  cal- 
culated to  create  prejudice  against  tbe  pris- 
oner." In  HuckeU  v.  UcCoy,  88  Kan.  68,  15 
Fac.  810,  It  was  h^:  "Certainly,  where 
counsel  in  his  ginsing  argument  to  the  jury 
repeatedly  makes  ImpnH;>er  remarks  prej- 
udicial to  the  bitereste  of  the  adverse  party, 
and  over  the  objection  of  the  adverse  party, 
and  the  verdict  Is  afterwards  rendered  In 
favor  of  said  counsel's  dlent.  and  may  have 
been  procured  by  reamn  of  such  rcmaifca,  a 
new  trial  should  be  granted."  We  think  tbe 
court  committed  prejudicial  error  In  allowing 
the  county  attorney  to  use  the  abusive  lan- 
guage, over  the  objection  of  the  defendant 
without  admonishing  him  to  desist,  or  In 
structing  the  Jury  to  disregard  such  language. 

Other  objections  were  made  to  tbe  rulings 
upon  the  testimony  and  Instmctlons,  toA 
they  are  not  deemed  to  be  erroneous,  or  to  af- 
ford ground  for  reversal.  For  the  errors  men- 
tioned, the  judgment  will  be  reversed,  and 
the  cause  remanded  tat  a  new  tilaL  AH  the 
Justices  concurring. 


SOANNSLL  V.  FBUTON  et  aL 
(Supreme  Court  of  Kansas.    Dec.  5,  18M.) 

APPBAI.— PARTIES. 

A  reoeWer  of  an  insolvent  bank,  doly  ap- 
potnted  to  take  charge  of  the  asBets  under  the 
banking  law,  is  a  necesaary  party  to  a  proceed- 
ing in  error  in  this  court  to  reverse  a  judgment 
rendered  In  favor  of  tbe  bank  prior  to  his  ap- 
polntmeot. 
(Srilabna  by  the  CoortV 

Error  from  district  court,  Republle  county; 
P.  W.  Stui^es,  Trial  Judge. 

Action  by  8.  K.  Felton  and  others  against 
Richard  Scannoll.  Judgment  for  plalntUb. 
and  defendant  brings  error.  Dismissed. 

Caldwell  &  Ellis  and  A.  H.  Elllls,  for  plain- 
tiff In  error.  W.  T.  DUlon  and  J.  W.  Slieafw. 
>  for  defendanto  In  error. 
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ALLBN,  J.    Thb  1>  a  proceeding  to  re> 
mw  a  jndffment  of  the  ^Bttict  conrt  of  Be> 
paWe  conntr  rendered  In  favor  of  8.  <X  Stor- 
a  and  0.  Pen?  against  Rlcbard  ScanneH  tor 
16^500,  OD  a  contract  assigned  to  them  by  S. 
K.  Fdton,  under  which  Felton  had  partlaUy 
constructed  the  foundation  for  a  Catholic  col- 
lege building  at  BdlevUle.   The  defendant, 
Scannell,  wbb  blshi^  of  the  diocese,  and  the 
land  on  which  the  foundation  was  hunt  had 
been  deeded  to  him.  A  motion  to  dismiss  the 
proceeding  In  this  court  Is  Interposed.  It  ap- 
pears that  StoTo-  and  Peny  were  engaged  In 
the  badness  of  banking,  as  partners,  at  Belle- 
mie;  that  on  the  23d  day  of  August.  1893, 
which  was  after  the  petition  In  error  was  m- 
ed  In  this  court,'ott  the  abdication  of  the  at- 
torney general,  O.  P.  Carstensen  was  duly  ap- 
pointed recdTer  to  take  charge  of  the  effects 
of  their  bank;  that  In  a  few  days  thereafter 
he  qualified  and  took  posseedon,  and  has  erer 
slBce  continued  In  the  possession,  of  the  a8> 
sets  of  the  partnnshlp.  It  also  appears  that 
G.  Perry,  one  of  the  partners,  died  In  July. 
189S;  that  he  left  a  will,  which  was  duly  pro- 
bated, but  that  the  executrix  named  ther^ 
never  qualified,  nor  baa  any  other  executor 
or  administrator  ever  been  appointed  In  her 
stead.  On  the  7th  of  October.  1896,  the  plain- 
tiff In  error  filed  In  Uils  court  a  motion  sug- 
ceating  the  death  of  Hr.  Fury,  and  asking 
that  it  be  stated  on  the  record,  and  that  the 
cause  proceed  against  B.  C.  Storer,  as  sur- 
viving partner.   Counsel  for  the  plaintiff  In  er^ 
roT  contend  that,  under  the  drcumstances 
stated  above,  the  snrvlTlng  partner  has  full 
power  to  rq>i%Bent  the  Interest  of  the  deceased 
partner,  as  weD  as  his  own;  that  all  parties 
neceasary  to  a  determination  of  the  coDtro- 
versy  are  now  In  conrt;  and  that  no  formid 
revivor  against  Stover,  as  surviving  partner, 
Is  mJlj  necessary,  he  being  here  to  speak  for 
his  own  Interests,  and  being  in  fact  the  sor^ 
TlTor.  On  the  ottier  hand.  It  Is  urged  that  a 
rerlTor  against  Stover,  aa  survlvhig  partner, 
was  necessary,  and  that  more  than  one  year 
after  It  might  first  have  been  had,  elapsed 
before  Oie  motion  to  revive  was  filed.  It  Is 
also  contended  that  tbe  recover  Is  a  neces- 
aary  party  In  this  court  Without  nndrartaklng 
to  pass  on  the  necessity  for  a  revivor  against 
the  surviving  partner,  we  are  of  the  opinion 
that  It  was  necessary  to  revive  against  the  re- 
ceiver; that  he  Is  not  only  a  necessary  party, 
but  that  he  Is  the  only  party  authorlaed  to 
apeak  for  the  partnetshlp  estate  of  Btaver  ft 
Perry.   It  appears  firom  the  proof  now  pre- 
sented  that  the  firm  of  Stover  &  Perry  became 
Insolvent,  and  that  whatevor  assets  remain 
belong  to  the  creditors  of  the  firm,  rather  than 
to  them.   The  receiver  appointed  nnder  the 
banking  law  stands  as  the  representative  of 
the  creditors,  and  is  required  to  protect  their 
Interests.    No  suit  in  which  the  right  to  as- 
aeta  of  the  estate  Is  Involved  can  proceed  with- 
nut  hla  being  made  a  par^.  Talmage  v.  Pell, 
9  P^g^  410.  Under  the  facta  dlsctosed.  Stov- 
er Is  not  authorlaed  to  represent  any  substan- 


tial Interest,  for  the  Judgment,  If  coUecteOp 
must  be  paid  Into  the  hands  of  the  receiver, 
and  be  by  him  appropriated  to  the  payment  off 
the  debts  ctf  the  insolvent  bank.  There  being 
no  one  here  authorized  to  represent  the  Judg- 
ment creditors,  the  petition  In  error  mnat  be 
dismissed.  AU  the  Justices  concurring. 


CITY  OF  CALDWELL  t.  PEUNBLLBT. 
(Supreme  Court  of  Kansas.    Dec  6,  1886.> 
Cm  LioaiiBBs— Validitt— Faub  iHraiscniiiBinr 

— LlABlUTT  OF  CiTI. 

1.  A  dty  of  the  aecond  claas  may  impose  s  H- 
cense  tax  on  photoflraphers.  and  the  fact  that  a 
larger  tax  is  reqaired  from  a  traTellng  or  non- 
resident photographer  than  from  a  resident  reg- 
ularly engaged  In  the  business  does  not  render 
the  ordinance  iovalld. 

2.  Cities  are  not  liable  In  an  action  for  false 
Imprisonment  for  the  acts  of  their  officers  while 
enforcing  invalid  ordinances,  or  tor  other  illegal 
or  unauthorized  acts. 

3.  Nor  is  a  city  liable  for  the  manner  In  whicb 
Ha  officers  exercise  their  powers  and  perfornk 
their  duties  in  the  enforcement  of  a  police  reg- 
ulation. 

(SylUbn*  hr  the  Conrt) 

Error  from  district  court,  Sumner  county; 
James  A.  Ray,  Judge. 

Action  by  H.  J.  Pmnelle  against  the  city 
of  GaldwelL  Fnnn  an  orda  ovcffmllng  a  d^ 
mnrrer  to  the  petition,  the  city  brings  error. 
Reversed. 

James  Lawrence,  tar  plaintiff  In  error. 
Hanghey  ft  McBride,  for  defendant  In  oror. 

JOHNSTON,  J.  This  was  an  action  for 
false  imprisonment,  brought  by  H.  J.  Pru- 
ndle  agahist  flie  dty  of  Caldwell,  hi  which 
he  alleged  that  he  was  a  traveling  photog- 
rapher, and  undertook  to  do  business  la 
Caldw^  Under  an  ordinance  of  that  city, 
a  demand  was  made  that  he  should  pay  a 
license  tax  of  95  per  day,  which  he  refused 
to  do.  He  offered  to  pay  the  occupation  tax 
Imposed  on  resident  photographers,  which 
was  110  per  year;  and  upon  his  refusal  t» 
make  the  required  payment  he  waa  arrested 
by  the  city  marshal,  taken  before  the  police* 
Judge,  and,  after  a  trial,  waa  adjudged  to- 
pay  a  fine  of  $5  and  costs,  and  stand  commit- 
ted to  Jail  until  payment  was  made.  Upoa 
refusal  to  pay  the  fine  and  costs,  he  was 
committed  to  the  dty  prlaon,  and  held  there 
for  seven  days,  when  a  writ  of  habeas  corpua- 
was  sued  out,  which  was  resisted  by  the  at- 
torneys and  officers  of  the  city,  and  he  was 
discharged.  A  demurrer  to  the  petition  was 
overruled  by  the  court,  and  the  city  elected 
to  stand  upon  the  demurrer,  and  presents 
the  case  for  review. 

Caldwell  is  a  city  of  tbe  second  class,  and 
such  cities  are  exinessly  empowered  to  levy 
and  collect  license  taxes  upon  occupations; 
and,  among  others,  phott^raphem  are  named 
In  the  statute.  Gen.  St  1888,  par.  804.  llie 
fact  that  a  larger  tax  Is  levied  upon  the  tran- 
sient and  traveling  photographers  than  ui^ 
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on  those  resident  In  tbe  city  will  not  In- 
raUdate  tbe  ordinance.  FretweU  t.  City  of 
Troj.  18  Kan.  271;  TuIIobs  v.  City  of  Se- 
dau,  31  Kan.  165.  1  Pac.  28.');  City  of  Chero- 
kee T.  Fox.  34  Kan.  IG,  T  Pac.  623.  It  Is  not 
alleged  that  Pmneile  was  a  cltlxeo  of  a  state 
otb(*r  than  Kaoaas.  and  hence  do  question 
arises  as  to  tbe  distinction  between  residents 
and  nonresldenta  beln^  to  violation  of  tbe 
federal  constitution.  If  tbe  ordinance  was 
Invalid,  It  would  not  aid  tbe  plaintilt  below. 
It  Is  well  settled  that  cities  are  not  liable  In 
an  action  for  false  imprisonment  for  tbe  acts 
of  their  officers  while  enforcing  invalid  or- 
dinances, or  for  other  illegal  or  unauthorized 
acts.  The  provision  In  question  Is  a  police 
refruIatioD,  and  the  offlcers,  In  enforcing  the 
same,  were  exercising  a  public  and  govern- 
mental function.  For  the  manner  In  which 
they  nerclse  their  powers  and  duties  In 
this  respect  Hie  city  is  not  liable.  Peters  v. 
City  of  Lindsborg,  40  Kan.  6->4,  20  Pac.  400, 
and  cases  dted.  See.  also,  Trescott  v.  City 
of  Wnterioe.  26  Ked.  nn2;  Bali  v.  Town  of 
Woodbine  (Iowa)  15  N.  W.  84fl;  Ommhine  v. 
Mayor,  etc.,  2  MacArtbur,  57S.  The  petition 
failed  to  state  a  cause  of  action  against  the 
ctty,  and  hence  the  Judgment  of  the  district 
court  win  be  reversed,  and  tbe  cause  remand- 
ed, with  direction  to  sustain  tbe  demnrr^ 
thereto.  AH  the  Justices  concurrins. 


ARKAI9SA8  Cmr  BANK  t.  SWIFT  et  aL 

(Supreme  Ooart  of  Kansas.  Dec.  6.  1896.) 
FOBBiev  Law— PRunrpnoH— ChattblUobtoagb 
— PoassasioM— Pu  aod^Bti  dbhos. 

1.  ftlnce  the  act  of  oongress  of  March  1,  18Rd, 
establiiililiig  a  court  for  the  Indian  Territoir 
which  adminiiitere  the  common  law  In  the  ab- 
sence of  proof  of  an;  other,  this  conrt  will  al»o 
prennme  that  systpm  to  be  in  force  there  when 
there  ifi  no  ahowinc  to  the  contrary. 

2.  The  rale  of  the  common  law  is  that  a  mort- 
sage  of  pertioDai  property,  unaccompanied  by 
possrsRion,  tB  prima  facie  void  as  to  creilitors 
and  Rtibseqaent  purchasers  and  mortRsicees  in 

Sod  faith;  yet  tbe  preeumption  of  frund  aris- 
C  from  continuei!  posMPHftioD  of  the  mortpa^or 
may  be  rebutted  by  explaiiattonB  showing  the 
tronMictlon  to  be  fair  and  honest,  and  givinji  s 
reaHooable  account  of  the  retention  of  posses- 
sion. 

8.  The  evidence  examined,  and  hiid,  that  tbe 
chattel  mort^Hre  wss  not  strengthened  by  tbe 
absolute  bills  of  sale  apoo  the  same  property; 
but  further  hnUI,-  that  there  was  'some  eviilence 
of  po8HesHioQ  by  the  plniDtlS  in  error  for  the 
conRideratioD  of  the  jury. 

(Syliabna  by  the  Court.) 

Error  from  court  of  common  pleas,  Wyan- 
dotte county;  T.  P.  Anderson.  Judge. 

Conversion  by  tbe  Arkansas  City  Batfk 
against  Swift  &  Co.  From  a  judgment  for 
defendants,  plalntUt  brlDgs  error.  Reversed. 

The  ariielnal  action  was  commenced  by  the 
ArkanaM  Cltj  Bank  against  Swift  &  Co.,  De- 
eember  13,  UtlWi  to  recover  tbe  sum  of  IFti.U0O 
ae  damages  for  the  wrongful  conversion  of 
229  bead  of  cattle.  On  October  1%  1802,  the 
court,  harlns  kaaid  tbe  evidence  on  behalf  of 


the  plaintiff,  sustaiaed  a  demurrer  tbereto, 
and  rendered  judgment  In  tAVor  of  the  de- 
fendant. A  new  trial  being  refused,  tbe  plain- 
tiff prosecutes  Its  petition  la  error  to  this  coun. 

Tbe  evidence  tended  to  show  tbe  following 
facts:  Warren  &  Irby,  of  Weatherford.  Tex^ 
owned  a  herd  of  about  1,230  cattle,  wbicta.  la 
tbe  winter  of  1888  and  1889,  they  brought  to 
that  part  of  the  Cherokee  Strip  known  aa  tbe 
"Kaw  Indian  Reservation,"  a  few  miles  south 
of  Arkansas  City,  for  pasturage  and  feeding 
The  cattle  were  placed  in  an  Inclosure  called 
the  "Oil  Pasture."  in  August,  1889.  Irby, 
who  was  in  charge  of  the  cattle,  employed  J. 
P.  Holloway  to  And  a  purchaser.  Beacb  & 
Feagans  owned  a  ranch  on  tbe  reservation, 
not  far  away,  and  they  were  brought  Into 
communication  with  Irby  through  Holloway, 
and  they  agreed  to  purchase  1,000  head  at  $20.- 
00  each,  and  they  paid  $1,000  thereon,  which 
they  borrowed  from  the  First  National  Bank 
in  Arkansas  City.  The  cattle  so  contracted 
for  were  then  branded  with  a  D.  whieb  wai 
tbe  niDcb  brand  of  Beacb  &  Feagans.  bat  the 
cattle  remained  In  the  oil  pasture.  After  eos- 
siderable  effort,  Bncb  &  Feagans  failed  to 
obtain  the  necessary  money  to  complete  the 
purchase,  and  they  so  notified  Irby,  aud  told 
him  that  he  was  welcome  to  the  $1J)00  which 
had  been  paid.  In  their  eflbrts  to  borrow  tbe 
money,  of  which  Irby  bad  knowledge,  tbey 
olTered  to  certain  banks  security,  not  only  up- 
on tbe  cattle  to  be  purchased,  but  also  upon 
300  head  of  cattle.  300  bead  of  hogs,  4O0  touA 
of  miUet.  1,500  tons  of  prairie  hay,  and  2K 
acres  of  com,  wblcb  tbey  owned  on  tbeir 
rnncb.  Irby  then  proposed  that.  If  Bemcb  A 
Feagans  would  take  tbe  remaioder  of  tbelr 
cattle,  then  numbering  22&,  at  $lfi  per  bead. 
In  addition  to  the  1,000  at  $20l50  pw  bead 
and  would  give  tbera  the  sune  security  they 
had  offered  In  negotiations  with  tbe  banks, 
the  firm  of  Warren  &  Irby  would  carry  the 
paper  for  eight  months.  This  pcopoaltloii  was 
accepted,  and  the  cattle  were  drlTm  to  the 
ranch  of  Beacb  &  Feagans.  The  parties  tta» 
went  to  Arkansas  City  to  have  tbe  papers 
drawn  up.  Uolng  Into  the  Arkansas  City 
Bank  on  October  22.  1889,  where  the  transac- 
tion was  explained  to  the  president  and  the 
cashier,  it  was  arranged  that  tbe  bank  should 
take  and  discount  tbe  papw,  and  tustmnients 
were  drawn  up  as  follows:  Four  promlswry 
notes  of  $Q,000  each  and  one  for  $4i,04O,  pay- 
able to  the  order  of  Warren  &  Irby,  each  duo 
Id  eight  months,  wltb  10  per  cmt.  Interest 
after  maturity;  a  chattel  mortgage  from 
Beach  &  Feagana  to  Warren  &  Irby,  to  secute 
said  indebtedness,  on  all  the  cattle,  hogs,  and 
feed  above  described,  including  tbe  Warres 
&  Irby  cattle  on  Beach  &  Feagans'  ranch  oa 
tbe  Kaw  reservation  In  the  Indian  Territory; 
an  absolute  bill  of  sale  from  Warren  &  Irby 
to  J.  H.  Hartman,  cashier,  for  the  1,225  head 
of  cattle,  and  another  absolute  bill  of  sale 
from  Beacb  A:  Feagans  to  J.  H.  Hartmao, 
cashl»,  for  all  the  prvptttj  described  In  the 
chattel  mortgafls.  The  notea  weoce  dtmwn  u 
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Inelude  lateicst  for  eight  months  at  12  per 
ceuL  per  axnusi  on  the  purcbaae  price  of  the 
cattle,  which  was  to  be  tjreated  as  a  discount 
OQ  the  purchase  of  the  notes  from  Warren  & 
liby,  who  Indorsed  the  same.    Before  any 
mooey  was  paid,  howe;Ter»  James  L.  Brittuo, 
tbe  president  of  the  bank,  lyent  wltb  the  par- 
ties t«  tbe  ranch  of  Beach  &  Feasans,  where 
be  saw  th«  cattle,  and  accepted  tliem  as  sat- 
isfactory.   After  bis  return,  the  purchase 
price  of  the  1^225  bead  of  cattle  was  paid  to 
Irby  for  hla  flrm.  less  $1.UU0  to  be  paid  to  the 
First  National  Baolc  for  Baach  &  Feagans.  it 
being  agreed  that  said  Indebtedness  of  Beaeb 
&  Feagans  to  the  bsLBk  should  be  a  part  of 
tbe  pnrchase  money.  Notwithstanding  the  ex- 
ecution of  said  absolute  blUs  of  sale.  It  was 
tbe  understanding  of  aU  parties  that,  when 
the  notes  abouid  be  fully  paid,  the  remainder 
of  tbe  property  or  of  the  proceeds  thereof 
should  t)elong  to  Beach  &  Feagana  The  cat- 
tle and  the  bogs  remained  en  tbe  ranch,  tbe 
banlc  and  Warren  &.  irby  at  dUIerent  times 
having  men  to  Inform  them  with  reference 
thereto,  Warren     Irby  being  anxious  to  pro- 
tect  their  Indorsement  of  the  notes.  Tb« 
chattel  mortgage  waa  filed  and  entered  la  the 
office  of  the  register  of  deeds  of  Oowley  coun- 
ty. Kan.,  February  2(1,  but  it  does  not 
appear  that  any  renewal  aCQdavlt  was  ever 
filed.    On  June  2S.  1800,  Biitton  shipped  to 
KaoHss  City  and  sold  sone  of  tbe  cattle,  and 
In  July,  Augnat,  and  September  other  ship- 
ments were  made,  tbe  cattle  In  all  nombering 
about  S2(t  head,  tbe  net  proceeds  thereof  be- 
ing $17,295^^.  Brtttou  supenrlaed  these  ship* 
ments  personally  (or  tbe  banlc.    About  No- 
vember Ist  tbe  officers  of  the  bank  InConned 
Beach  that  they  would  send  a  man  named 
Beel£8  down  there,  to  r^reseot  them,  to  gath- 
er In  the  cattle,  feed  them,  and  see  that  every- 
thing was  ready  so  that  the  cattle  might  be 
sbippi^  from  the  6th  to  the  10th  of  December. 
On  November  12th,  Uartman,  tbe  cashier, 
went  to  the  ranch  In  company  with  Beeks, 
and  they  met  both  Beach  and  Feagans,  wbo 
were  informed  by  'Hartman  that  Beeks  was  a 
good  man,  capable  of  doing  anything,  and  that 
he  would  help  to  gather  in  tbe  cattle  and  feed 
them.  Uartman  then  counted  the  cattle  In  the 
pasture,  the  nnmber  being  abont  391.   He  re- 
maln(>d  over  night  at  the  ranch,  and  returned 
to  Arkansas  City  the  next  day.   Beeks  assist- 
ed other  men  in  the  employ  of  Beach  &  Fea- 
gnnu  In  rounding  up  the  cattle  that  were  out 
on  the  range,  and  also  In  feeding  those  In  tbe 
[lastui-e.  Beach  &  Feagans  giving  blm  and 
the  other  men  directions  what  to  do.  The 
cattle  brought  In  from  the  range  each  even- 
ing were  turned  Into  tbe  pasture  with  the 
othersw   On  Sunday  morning,  November  23d, 
10  ear  loads  of  these  cattle  were  shipped  from 
a  station  on  the  Atchison,  Topcka  &  Santa  F6 
Ballroad  in  tbe  name  of  D.  McDowell.  Fea- 
i^Ds  was  present  at  tbe  time  of  tbe  shipment. 
Beeka  testifled  that  he  did  not  know  that  the 
cattle  were  taken  out  of  tbe  pasture  antil 
aboQt  \  week  afterwards.   McDowell  went 


with  the  cattle  to  Kansas  City,  where  he  was 
known  as  a  shipper,  and  there  be  employed 
C.  H.  Means,  a  commlsHlon  merchaat.  to  sotj 
them  on  Novemb^  2^th,  and  on  tbai  day 
Means  sold  la  open  noarket  to  Swift  ft  Co., 
228  head  of  the  cattle  at  $2.45  per  hundred, 
that  being  tbe  market  price,  and  tbe  net  pro- 
ceeds beiug  ¥4.u:^f>.12:  and  he  sold  tbe  renuilit- 
log  21  head  to  other  parties.  Tbe  evidence 
doea  not  diaelose  what  became  of  tbe  remain* 
dvr  of  tbe  cattle,  the  hogs,  and  the  feed  not 
Inoinded  In  the  several  shipmrats  by  tbe  bank 
and  by  McDowell,  but  the  bank  received 
nothing  except  from  Its  several  sblfHuenta; 
and  O.  H.  Means,  the  commission  merchant, 
and  Swift  &  Co.,  as  purchasers,  acted  In  en- 
tire good  faith,  and  without  any  knowledge 
of  tbe  claim  of  the  bank  upon  the  eattle;  and 
tboae  sold  to  Swift  &  Co.  were  of  the  Warren 
&  Irby  herd.  The  plaintiff  Introduced  In  evV< 
dence  the  act  of  the  legislature  of  Missouri 
Territory  approved  January  19. 1816.  entitled 
"An  act  declaring  what  laws  shall  be  In  force 
In  this  country,"  showlag  the  adoption  of  the 
common  law  of  England  aa  the  rale  of  action 
and  detdslon  In  the  territory,  as  far  as  ap- 
plicable, and  when  mot  repugnant  to  or  Ineon- 
sletHU;  with  tbe  atatutea  of  the  territory,  ece. 
The  ptolDtlff  also  offered  la  evidence  oertaia 
decisions  of  tbe  fMenU  courts,  and  tbe  act  at 
eongrees  of  March  1.  aHahllshlng  a 

court  In  the  Indian  Territwy. 

Hutefalngs  &  Kepllnger  and  R.  B.  Ball,  for 
plaintiff  IB  error.  Warner,  Dean,  Gibson  A 
MpLeod,  for  defendants  In  error. 

MARTIN,  0.  J.  {after  stating  the  fticts>.  1. 
What  code  or  system  of  laws  must  furaish  a 
rale  of  dcclaloE  as  between  these  parties  as  to 
this  propo-ty.  Is  the  first  question  suggested. 
The  territory  at  Mlaaotnl  waa  carved  out  of  tbe 
vast  expanse  known  as  "Ijooisiana."  which 
waa  ceded  to  the  United  States  by  France  In 
180.3,  and  which  had  been  alternately  under 
the  sovereignty  of  Prance  and  Spain.  The 
counttT  known  as  the  "Indian  Territory"  and 
"Oklahoma"  was  part  of  the  Missouri  Terri- 
tory, and  therefore  the  comnion  law  was  ex- 
tended over  it  In  1816  by  the  act  of  tbe  ter- 
ritorial legislature;  and  so  tbe  former  laws, 
whether  of  France  or  Spain,  were  abrogated. 
It  may  be  that,  when  the  state  of  Missouri  was 
admitted  into  the  Union  with  lis  westprn 
boundary  extending  only  as  far  as  "a  meridian 
line  passing  through  the  middle  of  the  mouth 
of  tbe  Kansas  river  where  the  same  empties 
into  the  MhwoQii,"  the  territorial  laws  ceased 
to  operate  In  tbe  outlying  region  west  of  that 
meridian  (Railway  Co.  v.  O'l^ugblin.  1  C.  a 
A  311.  49  Fed.  440):  but  this  Is  not  entirdy 
clMt  (O'Ferrall  v.  aimplot.  4  Iowa,  381.  3!>9, 
44H)).  However  this  may  be.  the  act  of  con- 
gress of  March  1,  lS-9.  estaMtsbed  a  eouit  for 
the  Indian  Territory  having  Jurisdiction  In  all 
dvll  cases  between  cttlBens  ef  the  United 
States,  residents  of  the  Indian  Territory,  or 
between  dthtene  at  the  United  Starea  or  of  aay 
state  fir  territory  therein,  and  any  dtlsen  of 
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or  person  or  persons  residing  or  found  in  the 
Indian  T^rltory,  when  the  value  of  the  thing 
In  controrersy  or  damages  or  money  claimed 
should  amount  to  $100  or  more,  the  code  of 
procedure  to  conform  as  near  as  might  be  to 
that  existing  In  the  state  of  Arkansas.  25  Stat 
783;  and  In  Pyeatt  v.  Powell,  2  C.  C.  A.  867. 
51  Fed.  551.  it  was  held  that.  In  an  action  In 
the  federal  court  eBtabllshed  by  that  act,  the 
rale  of  decision,  In  the  absence  of  statute,  or 
of  proof  of  the  laws,  rules,  or  customs  prerall- 
lug  In  the  territory.  Is  the  common  law.  It  Is 
true  that  the  court  s^s  Uie  lex  fori  Is  ap- 
fdlcable,  and  that  In  the  federal  courts,  In  the 
absence  of  statutes  repealing  or  modifying  It, 
the  common  law  Is  the  rule  of  deddon  and 
guide  of  action;  and  from  this  the  learned 
counsel  for  the  defendant  argue  that  a  Kansas 
court  should  presume,  in  the  absence  of  proof 
to  the  contrary,  that  the  law  of  the  place 
wh^  these  cattle  were  kept  was  the  same 
as  our  own,  and  that  the  court  below  was  Jus- 
tified In  applying  the  law  of  the  forum,  'nils 
position  cannot  be  maintained.  In  this  state 
the  rights  of  a  chattel  mortgagee  not  in  pos- 
session as  to  subsequent  purchasers  and  mort- 
gagees in  good  faith  depend  upon  our  statute, 
which  makes  registration  a  necessity.  But  we 
must  take  Judicial  notice  of  the  fact  that  no 
such  statute  could  exist  in  the  Indian  Terri- 
tory when  this  transaction  took  place,  for  no 
legislative  body  except  congress  existed,  hav- 
ing any  control  in  that  region  from  the  admis- 
sion of  Missouri  Into  the  Union,  in  1820,  until 
the  organic  act  of  Oklahoma  Territory,  which 
took  effect  May  2,  1890.  26  Stat.  81.  In  say- 
ing this  we  do  not  take  Into  account  the  acts 
and  doings  of  the  legislative  bodies  organized 
or  constituted  by  the  Indians  to  prescribe  rules 
for  their  own  government,  for  these  do  not  ex- 
tend to  citizens  of  the  United  States  having  no 
relation  to  the  several  tribes.  There  could  be 
no  registry  act  as  to  chattel  mortgages  in  a 
country  having  no  legislative  body,  and  we 
think  that  since  the  act  of  congress  of  March 
1,  1889,  establishing  a  court  for  the  Indian 
Territory  which  administers  the  common  law 
In  the  absence  of  proof  of  any  other,  it  Is  the 
duty  of  this  court  to  recognize  that  system 
as  in  force  there,  when  there  Is  no  showing 
to  the  contrary.  In  McKennon  v.  Wiun  (Okl.) 
33  Pac.  582,  584,  the  supreme  court  of  Okla- 
homa decided  that  the  common  law  prevailed 
In  that  territory  at  the  time  of  its  first  settle- 
ment, April  22,  18S9,  and  until  the  adoption  of 
ItB  organic  act.  See,  also,  Bank  v.  Klnner, 
1  Utah,  100, 106, 107;  Thomas  v.  RaUroad  Co., 
Id.  232,  234;  Thompson  v.  RalnwatCT,  1  0.  0, 
A.  301,  49  Fed.  406. 

2.  In  Pyeatt  v.  Powell,  supra,  Judge  San- 
bom,  delivering  the  opinion  of  the  United 
States  drcuit  court  of  appeals,  thus  succinctly 
states  the  principle  that  must  control  this  case 
npon  this  point  He  says:  "The  rule  of  the 
common  law  Is  that  a  mortgage  of  personal 
property,  unaccomimnled  with  possession,  is 
fTbna  fade  void  as  to  creditors  of  the  mort- 


gagor; yet  the  presumpHon  of  fraud  arising 
from  that  drcumstance  may  be  rebutted  by 
d^lanatloQS  showing  the  transactton  to  be  fUr 
and  honest,  and  giving  a  reasonable  accoont 
of  the  retention  of  possession.**  And  it  was 
accordingly  held  that  a  chattel  mortgagie  exe- 
cuted In  good  faith  at  CoffeyriUe,  Kan.,  July 
18,  1838,  upon  certain  mares  and  odts  In  tke 
Indian  Territory  was  valid,  notwltlurtandlng 
the  mortgagor  retained  poeseesion,  and  tte 
mortgage  was  not  recorded  anywhere;  and  the 
rule  so  stated  and  its  application  in  tbat  case 
are  well  supported  by  the  authorities  therein 
cited  and  by  others.  The  same  rule  applies  to 
sul>seqnent  purchasers  and  mortgagees  as  to 
creditors.  The  evidence  in  this  case  tended  to 
show  that  the  transaction  between  the  bank 
and  the  firms  of  Beach  &  Feagans  and  Warren 
&  Irby  was  fair  and  honest,  and  It  was  error 
for  the  court  to  take  the  case  from  the  Jury, 
since  our  registry  act  Is  hiappllcable  to  chattels 
owned  and  held  In  other  states  and  territorlea 
where  the  common  law  prevails. 

3.  The  chattel  mortgage  was  not  strength- 
ened by  the  absolute  bills  of  sale  npon  the 
same  property,  because  it  was  fuQy  under- 
stood that  the  transfer  was  intended  only  as  a 
security  for  the  Indebtedness  of  Beach  A  Fea- 
gans, and  that  whatever  surplus  sboold  re- 
main of  the  mortgaged  property,  or  of  the  pro- 
ceeds of  the  same,  after  the  satisfaction  of  the 
indebtedness,  should  belong  to  them;  and 
therefore  the  papers,  taken  together,  constitut- 
ed only  a  ctiattel  mortgage.  We  thinlc,  how- 
ever, that  there  was  some  evidence  tending  to 
show  the  possession  of  the  cattle  by  the  baxik. 
and  that  the  court  erred  in  taking  that  ques- 
tion from  the  Jury.  The  Judgment  will  there- 
fore be  reversed,  and  the  case  remanded  for  a 
new  trial.   All  the  Justices  concuirlns. 


SIMS  et  al.  v.  DANIELS,  County  Clerk. 
(Supreme  Court  of  Emnsas.    Dec.  6,  1896.) 

ElBCTIONS— COSTSKTIONI! — OpPOSIMO  PaOTIOSS  — 
NOH I  NATIONS— GSRTI PICATB— BaLLOT. 

1.  Where  a  political  party  in  a  county  divklet 
into  opposing  factions,  and  each  faction  holds 
a  convention,  composed  of  a  large  namt>er  of 
delegates,  and  nominates  a  fall  set  of  candi- 
dntes  for  the  offices  to  be  filled  by  the  voters  of 
the  county,  the  couuty  officers  whose  duty  it  is 
to  consider  objections  to  certificate  of  nom- 
inatioD  and  nomination  papers  have  no  power 
or  authority  to  determine  which  of  the  two  op- 
posing factions  is  the  true  representative  of  th« 
party,  nor  to  exdude  the  candidates  of  either 
faction  from  the  official  ballot  after  the  lUHn- 
ioation  of  Its  candidates  has  been  duly  and  reg- 
ularly certi^ed  to  the  county  derk  in  the  man- 
ner pointed  out  by  the  statute. 

2.  The  officers  so  designated  for  the  consider- 
ation of  such  objections  have  no  power  to  eoo- 
sider  and  enforce  written  agreements  made  by 
the  candidates  and  committees  of  oppoBing  fac- 
tious of  a  political  party,  providing  for  the 
settlement  of  their  differences,  and  for  a  deter- 
mination of  the  question  as  to  which  set  of  can- 
didates is  entitled  to  a  place  on  the  official  bal- 
lot, and  to  tbe  tise  of  the  party  name.  Agree- 
ments of  candidates,  even  though  in  writing,  to 
withdraw  on  the  haM>ening  of  a  certain  event 
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or  contiflgencr,  cannot  be  coniidered  or  en- 
forced by  Bocb  Bpeclal  tribaoaL 

Johustonr  J.,  diBKDting. 

(SyUabm  hr  the  Court.) 

Mandamus  on  the  application  of  Jobn  T. 
Sims  and  otliers  to  compel  Leonard  Daniels, 
county  clerk,  to  place  the  names  of  appli- 
cants on  an  official  ballot  Per«nptoT7  writ 
awarded. 

An  lUtwnatlTe  writ  of  mandamus  warn  Is- 
aned  in  tbls  case  on  the  application  of  Jolin 
T.  Sims,  who  claims  to  have  been  nominated 
at  a  Bepnbllcan  county  conTentlon  of  Wyan- 
dotte ooun^  for  the  office  of  probate  Jndffe 
of  that  coun^,  and  other  persona  plaintlfta, 
daimlng  to  bare  been  also  nominated  at  tbe 
same  convention  fbr  Tailons  other  county  of- 
fices and  representatlTea  of  tbe  several  legto- 
latlve  districts  In  that  connty,  and  also  H.  T. 
Carson,  for  himself  and  others,  composing  a 
ddegate  Republican  convention  In  Wyandotte 
connty,  against  Leonard  Daniels,  connty 
clerk  of  Wyandotte  coon^,  commanding  him 
to  place  the  names  of  the  plaintiffs  on  the 
<^c^  ballot  under  the  bead  of  the  Repub- 
lican party,  or  show  canse  btfore  this  conrt 
why  be  had  not  done  so.  To  tbls  wrtt  the 
county  tHart  makes  a  long  retam.  In  which 
It  la  aU^ed,  in  substance,  tint  In  the  year 
1895,  and  tor  many  years  pnor  tiiereto,  the 
suprone  control  of  the  BopubUcan  party  In 
the  state  of  Kansas,  and  In  Wyandotte  conn* 
ty,  except  when  In  convention  assemlded,  has 
been  vested  in  the  BepnbUcan  state  central 
cmnmittee,  composed  o*  a  representative 
from  each  senatorial  district  In  the  state, 
which  has  absolute  and  supervisory  control 
over  the  party,  and  all  subordinate  Republi- 
can committees  In  tbe  state,  which  power 
has  always  been  claimed,  many  times  ezer- 
dsed,  and  never  Questioned  by  the  members 
of  the  Republican  pari^;  that  on  the  11th  of 
April.  1896.  there  was  In  Wyandotte  county 
a  committee  knoiwn  as  the  "Republican  Oonn- 
ty  Central  Oommlttee."  subordinate  to  the 
state  central  committee,  which  lud  charge 
and  control  of  the  political  affairs  of  the  Re- 
pnblicui  party  In  Wyandotte  connty;  that 
a  convention  called  by  it  to  select  d^egates 
to  a  congreaslonal  convention  was  held  on 
tbe  11th  of  April.  1896,  which  became  In- 
volved bi  a  bitter  factional  contest,  and  final- 
ly divided  Into  two  factions,  and  elected  two 
sets  ct  delegates;  that  other  conventions  for 
other  purposes  were  thereafter  called,  and 
resulted  In  ^mllar  contentions  and  divisions, 
at  one  of  which  another  Republican  oonn^ 
central  committee  was  elected,  thereby  mak- 
ing two  Republican  county  committees  claim* 
Ing  tbe  right  to  act  In  Wyandotte  county; 
that  eacb  of  said  committees  called  a  con- 
venUon  to  nominate  candidates  for  state  sen- 
ator, tbe  various  county  offices,  and  repre- 
sentatives In  Ok  state  legislature;  ttiat  two 
convoitlons  yr&ce  bdd  on  different  days,  and 
the  plaintiffs  were  nominated  at  tbe  conven- 
tion called  by  the  old  committee,  and  a  fun 


set  of  candidates  was  also  nominated  at  tbe 
convention  called  by  tb»  other  committee; 
that  afterwards  an  agreement  was  made  In 
writing,  and  signed  by  the  chairman  and  sec- 
retary of  each  committee,  and  a  majorl^  of 
the  members  of  eacb  committee,  and  also  by 
tbe  various  candidates.  Including  the  peti- 
tions, by  which  It  was  agreed  tbat  mch  of 
said  central  committees  should  be  dissolved; 
that  said  committees  and  said  candidates 
slionld  submit  tbelr  differences,  and  tbe  ques- 
tion as  to  which  set  of  candidates  should  be 
the  candidates  of  the  Republican  party,  to  a 
primary  election  of  the  Republican  voters  of 
tbe  connty  to  be  called  and  held  imder  the 
direction  and  siq)OTvlsl<m  of  tbe  executive 
committee  of  tbe  state  crartral  committee; 
tbat  the  candidates  receiving  the  greater 
number  ot  votes  should  be  the  candidates  ot 
the  par^t  and  the  committeemen  recdving 
the  greatCT  number  of  votes  should  be  tbe 
committee;  that  pursuant  to  said  agreement 
the  state  execnUve  ccnnmlttee  called  a  pri- 
mary election  to  be  tatid  on  the  12tb  day  of 
September,  1.8&6,  in  accordance  with  tbe  terms 
of  tbe  written  agreement;  that  said  primary 
Section  was  held  on  said  12th  of  September, 
andresulted  In  the  nomination  of  the  persons 
who  had  bem  nominated,  and  the  committee 
who  bad  represented  the  faction  opposed  to 
the  plaintiffs.  It  Is  fnrOier  stated  that  the  plain- 
tiffs, in  violation  of  tbie  terms  of  said  written 
agreement,  fraudulently  procured  nomination 
papers  to  be  made,  and  filed  in  the  office  of 
tbe  conn^clerk,  purporting  to  nominate  them 
for  tbe  various  offices  for  which  tney  claim 
to  be  candidates.  It  also  appears  that  on 
the  19th  of  October,  1886,  tiie  candidates  op- 
I>o8ed  to  the  plaintiffs  filed  written  objections 
to  tbe  nomination  papers  of  the  plaintiffs 
witli  the  defendant  as  coungr  i*exk;  that  tbe 
plalntiffB  were  notified  thereof;  and  tbat  on  tiie 
21st  day  of  October  said  contest  board  met,  or- 
ganlsed,  and,  after  hearing  the  evidence,  sus- 
tiUned  the  objections  to  tbe  nomination  pa- 
pers of  the  plalntifta.  The  grounds  stated  In 
tbe  written  objections  to  tbe  nomination  pa- 
pers are  very  long,  and  Include:  *'(1)  T%e 
pretended  convention  which  nominated  all  of 
said  persons,  ezc^  H.  A.  MendenbalL  fbr 
sold  offices,  was  not  a  Republican  convention. 
(2)  Said  convention  was  not  called  by  any 
penon  or  iiersons  authorised  to  call  a  Re- 
publican convention.  (8)  Tbe  persons  ci&lm- 
Ing  to  be  uid  to  act  as  del^ates  at  said  con- 
vention were  not  elected  by  the  Republican 
voters  of  Wyandotte  connty,  but  were  elected, 
if  at  all,  by  ballot-box  stuffing,  or  ballot  steat 
Ing,  by  tbe  use  of  tissue  l*aIlotB,  and  fraud- 
ulent means.  Said  convention  was  not 
called  or  ordered  by  tbe  Republican  county 
central  committee  of  Wyandotte  county,  Kan* 
sas,  was  not  the  Republican  convention,  the 
delegates  were  not  dected  as  delei^tes  to 
such  convention,  and  said  convention  was 
called  and  held  In  viidatlpn  of  the  established 
usages  and  customs  of  the  Republican  party 
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of  Wyandotte  couat>,  Kansas."  The  flftb 
groond  of  objectloa  states  clrcumstaotlally 
and  at  great  length  the  manner  In  which  the 
Republican  partj  of  Wyandotte  county  be- 
came divided  Into  factions,  and  the  holding 
of  the  various  convent'ons  In  that  county, 
the  sKreement  of  the  candidates  and  opposlnir 
committees  to  submit  their  differences  to  a 
primary  election,  the  holding  of  the  primary 
election  and  the  result  thereof,  and  the  flUug 
of  certificates  of  Domination  of  S.  S  W. 
Dronghc  and  others,  opposed  to  tlM>  plaintiffs, 
for  the  various  offices  It  wa&  shown  at  the 
hearing  in  this  court  that  before  the  last 
primary  election  was  held  tb^  plaintiffs  pub- 
lished in  certain  papers  In  Wyandotte  county 
a  notice  to  the  voters  withdrawing  from  the 
contt^tat  the  i^lmaries.  announcing  that  they 
would  not  be  bound  thereby,  and  would  ID- 
sist  on  being  candidates  'loder  their  original 
nomination.  The  case  In  this  court  has  been 
submitted  by  counsel  on  the  return  and  cer- 
tain atatementa  at  fact  by  coimael  on  botk 
aides. 

lb  W.  Kepllnger,  for  plalotlfiTs.  McGrew, 
Watson  &  Watson  and  A.  L.  Berger,  for  da- 

fiendant. 

ALLEN,  J.  (after  stating  the  facts).  8ee- 
Uon  10  of  chapter  78  of  the  Laws  ot  18»3, 
known  as  the  "Australian  Ballot  Law,"  pro- 
vides: "The  certificates  of  nomination,  and 
nomination  papers  being  so  filed,  and  being 
in  apparent  conformity  with  the  provision  of 
this  act,  shall  be  deemed  valid,  unless  objec- 
tion thmto  la  duly  made  in  writing.  Such 
objections  or  other  qaestlons  arising  In  rela- 
tion thereto  in  the  case  of  nomination  of  Bta>e 
officers,  or  officers  to  be  elected  by  the  voters 
of  a  division  less  than  the  state,  and  greater 
than  a  county,  shall  be  considered  by  the 
secretary  of  state,  auditor  of  state,  and  attor- 
ney general,  and  the  decision  of  a  majority  of 
these  officers  shall  be  final.  Snob  objections 
or  questions  arising  In  the  case  of  nomlnatioos 
for  officers  to  be  elected  by  the  voters  of  a 
county,  or  township,  shall  be  considered  by 
the  county  derit^  clerk  of  the  district  court, 
and  county  attorney,  snd  the  decision  of  a  ma- 
jority of  said  ottlcers  shall  be  final.  In  any 
case  where  objection  Is  made,  notice  shall 
forthwith  be  given  to  the  candidates  affmed 
thereby,  addressed  to  tht'lr  place  of  residence 
as  given  in  the  nomination  papers,  and  set- 
ting the  time  and  place,  when  and  where  sucii 
objections  will  be  considered."  The  quesiiuua 
In  this  case  are  as  to  the  extent  of  the  inquiry 
which  the  county  clerl£.  clerk  of  the  district 
court,  and  county  attorney  may  make  under 
objections  filed  to  certltlcates  of  nomination, 
and  the  force  and  finality  of  their  determioa- 
tloB.  As  to  the  extent  to  which  the  Interests 
of  the  public,  the  parties  to  this  case,  or  the 
political  party  to  which  they  adhere  will  be 
affected  by  the  dctepnlnation  of  the  contro- 
versy, we  are  not  advised,  but  the  question 
Involved  is  of  the  utmost  Importance  to  the 


people  of  the  state.  It  relates  to  the  freedom 
of  expression  at  the  ballot  box  of  the  wUl  of 
the  voters,  and  to  the  power  of  the  special 
tribunal  created  by  the  statote  to  dctermme 
wliat  nomlnatloDB  may  and  wbat  snay  not  be 
submitted  through  the  Instrumentality  of  the 
official  ballot  to  the  electors  for  their  snffraKes. 
The  langnage  of  the  statute  ts  far  from  being 
clear  or  explicit.  On  the  one  hand,  it  Is  con- 
tended that,  where  objections  are  filed  to 
nonilnation  papers,  the  Inquiry  Is  limited  to 
matters  of  form,  and  at  most  to  questions  a*  to 
the  genulaeuess  of  the  papers  thems^res.  Ou 
the  other  hand,  it  la  claimed  that  tUa  tri- 
bunal has  ample  iwwer  to  determine,  Dd 
only  all  questions  as  to  the  reguiarity  and  g^- 
ulnenees  of  the  certificates  themselves,  but 
that  they  may  go  t>eblnd  the  certificates,  and 
Inquire  whether  a  convention  was.  in  fact, 
held,  whether  it  represented  the  political  par- 
ty It  claimed  to  represent,  and  wbetber  the 
action  of  a  political  convention  has  been  sub- 
sequently abrogated  and  auperseded  by  the 
lawfully  constituted  party  committee  or  au- 
thority. Tlie  question  Is  suggested  at  once 
wbetber  the  law  contemplates  that  political 
parties  are  to  be  treated  as  weU-defined  di- 
visions of  the  pet^le.  having  the  right  not 
only  to  nominate  candidates,  but  to  enfiMve 
discipline  among  their  members,  prevent  Csc- 
tional  strife,  and  dictate  as  to  the  use  of  the 
party  name.  Anthorltiee  are  cited,  whl^  In 
some  of  the  language  used.  If  not  In  the  de- 
cision of  the  cases,  seem  to  recoguixe  this 
view.  In  the  case  of  Htate  v.  Lesuenr  (Ma 
Sup.)  15  8.  W.  639,  it  wafl  said:  "And.  aside 
from  testimony  to  that  effect.  It  would  seem 
Inherently  necessary  in  all  party  orgaulaa- 
tions  that  there  should  be  some  goremvog 
bead,  some  controlling  power,  some  commrai 
arbiter,  which,  if  an  emergency  should  arise 
therefor,  can  lay  Its  hands  on  the  heads  of 
warring  factions  within  the  party,  and  compd 
the  observance  of  wholesome  regulations,  con- 
ducive alike  to  efficient  party  organization,  ot^ 
der,  fair  dealing,  and  good  government  Cer- 
tainty a  cotirt  of  justice  could  not  look  with 
uniiropttlouR  eye  upon  all  proper  rules  which 
would  protect  every  citizen  In  the  imtrammeled 
exercise  of  their  choice  in  selecting  those  for 
whom  they  desire  that  their  suffrages  shall 
ultimately  be  cast.  The  same  consideration 
which  should  induce  courts  of  Justice  to  main- 
tain the  purity  of  the  Itallot  box  when  the 
Anal  vote  is  taken  should  clearly  operate,  we 
think,  to  promote  honesty  and  condemn 
fraud  when  the  preliminary  vote  hi  taken,  or 
the  nomlnfltlns  conveution  held."  There  !■ 
language  of  somewhat  similar  Import  In  the 
case  of  In  re  Redmond  (iSup.)  2.'i  N.  Y.  Snpp. 
SSI.  In  the  ease  of  State  v.  Miller.  89  N.  E. 
24,  the  supreme  court  of  Ohio  held  valid  and 
enforced  the  decision  of  the  secretary  of  stnte 
as  to  certain  nomination  papers,  witboat  dla- 
cussion  of  the  broad,  question  we  are  now 
considering.  It  will  be  ^iserved  that  In  tiw 
case  under  consideratton  no  question  Is  pre- 
sented as  to  the  regularity  of  the  nomination 
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IMpers  of  the  itolntUTB.  as  to  tlw  sennlneneHS 
of  the  siKoatnTes  attached  thoreto,  aor  yet  m 
to  the  fact  tliat  a  cooTention  was  hdd  at  the 
tbne  and  place  stated  therein,  trhtdi  mMnlna^ 
ed  the  ptolutlffs  as  Ita  candidate.  There  ts 
■ot  even  a  qnevtlon  presented  as  to  the  fact 
that  thla  convention  was  called  and  as  a 
BepnbUcan  conventlui.  It  Is  admitted  In  the 
return  of  the  connty  clerk,  and  In  the  objec- 
tions which  were  filed  before  the  eoonty  of- 
flcers,  that  the  KepubUcaa  party  of  Wyandotte 
eoonty  was  dlrlded  Into  two  factions,  and 
that  a  eonvoition  for  the  nomlbatlon  of  coun- 
ty officers  was  helA  by  each  factk>n  ot  the 
party,  and  a  fall  list  of  nominations  was 
made  by  each.  The  atta<dc  «i  the  right  of  the 
j^alntlffs  to  hare  their  names  appear  on  the 
official  ballot  Is  based  on  what  has  transpired 
snbsequent  to  the  cooTentlon.  It  Is  not  claim- 
fld  that  the  eeoTentton  which  lOaced  plalntlffi 
IB  nomination  has  ever  reeonrawd,  and  re- 
rereed  Its  action,  nor  that  the  coBTcntlon  faaa 
ever  taken  any  subscqnent  action  In  refer- 
«noe  to  the  matter,  nox  that  tlK  plalntUCa  han 
ever  withdrawn  from  being  candidates.  But 
it  la  claimed  and  shown  that  an  sffreonent 
waa  entered  into  betwem  the  HtbI  candidates 
and  committees  to  the  effect  that  a  prioiary 
€lectlott  ahonld  be  held  under  the  primary  elec- 
tkm  law*  and  the  chiims  of  the  rival  tectloas 
r«f  ened.  back  to  tin  R^abUean  voters  of 
tin  coui^.  It  is  cwtended  by  the  defendant 
that  this  was  done,  that  tile  decision  ot  the 
voters  wsa  against  the  irialntlffa,  and  that  the 
board  ot  county  offlecrs  provided  for  In  sec* 
tlon  10  had  a  right  to  take  cognknnce  of  this 
acreemeat,  and  enforce  It  Oa  the  part  of  the 
plalntUb  it  Is  claimed  that,  before  the  pri- 
macy dectlim  waa  held.lntUienoes  wa%  tHrought 
to  bear  by  the  state  committee  against  them 
aad  in  fbvor  of  the  other  faction,  and  that 
ibey  hereupon,  and  before  the  deetlon,  with- 
drew  from  the  arbitration.  U  It  may  be  so 
termed,  and  advised  their  faction  to  take  no 
part  In  the  primary  Section.  It  is  shown  that 
a  notice  ot  this  kind  was  pobUshed  by  the 
^aintltla.  The  substantial  quesUon,  then.  Is 
whether  the  special  tribunal  had  power,  nn- 
dtf  the  law,  to  enter  Into  an  Investigatlim  of 
these  matters,  and  determine  the  rights  of 
the  oppoalng  factions,  and  to  place  the  can- 
didates of  one  of  them  on  the  official  ballot, 
and  exclude  the  other.  If  they  have  this  pow- 
er, It  certain^  Is  one  of  vast  Importance;  for. 
If  they  might  excliide  the  plaintiffs,  they  might 
equally,  on  like  objections,  have  excluded  the 
opposing  faction,  and  placed  the  names  of 
the  plalntiffa  on  the  ballot  Instead.  If  they 
have  full  and  exclusive  Jurisdiction  of  all 
such  controversies,  as  the  statute  makes  their 
decision  final,  and  no  appeal  Is  given  to  any 
court  or  trtbonal,  there  would  seem  to  be  no 
limit  whatever  to  their  power  to  exclude  the 
candidates  of  any  convention  or  political  par- 
ty against  whose  nominatiiHUB  obJectionB 
might  be  filed.  The  state  board,  nndor  this 
construction  of  the  law.  might  decide  betweot 
arooslDg  factkms  la  the  party  to  which  they 


owe  their  ow«  election,  or  lo  ths  oKNMlng 
party,  and  absolutely  exclude  from  ttK  ballot 
the  opponent  most  dangerous  to  them.  The 
fact  that  power  is  llaUe  to  abme  Is  not  nee- 
cssarily  a  valid  ot^ectloa  to  its  existence.  BAt 
the  liability  to  sudi  abuse  may  and  ought  to 
be  taken  into  consideration  in  a  case  of  doubt 
la  determining  whether  or  not  the  legislature 
intended  to  confer  it  The  court  will  take 
Judicial  notice  of  the  faet  that  in  a  large  per^ 
centage  of  elections  the  officers  destgnated  as 
tribunals  to  determine  these  controversies  are 
tbemsdves  candidates  before  the  people  at 
the  dectlon,  directly  Interested  In  the  result, 
and  therefore  directly  Interested  in  the  (leter- 
mlnation  of  the  questions  presented  to  them. 
It  Is  to  thdr  Interest  to  avoid  factions  within 
their  own  party,  and  to  cause  divisions  and 
discord  in  the  ranks  of  tbelr  opponents.  Prior 
to  the  passage  of  the  Austratlan  ballot  law, 
any  faction  of  any  party,  or  any  citisen.  or 
number  of  citlxens,  was  at  liberty  to  print  and 
tdrcnlate  tlc^ts  to  be  ased  at  the  election, 
contalntng  wtaatevCT  names  the  authors  of  tlte 
tItAet  saw  fit  to  iriace  thereoa,  mbject  only 
to  punishment  for  the  fraudulent  nse  of  party 
names  or  headlnga  Can  it  be  supposed  that 
the  legislature,  hi  pasting  tbts  law,  hrtended 
to  strengthen  party  machinery,  and  the  dom- 
ination of  pany  leaders  and  par^  commit- 
tees over  the  members  of  their  pcdltlcal  organ- 
izatlons?  Gaa  the  courts  recognize,  as  was 
said  in  the  case  of  State  v.  Lesueur,  a  supers 
Tlsory  contnd  by  party  committees  over  the 
Individual  members  of  the  party,  when  they 
are  disposed  to  divMe  into  factlonsT  One  of 
ibe  great  evils  tai  our  system,  against  which 
the  better  elements  of  all  parties  have  cried 
out.  Is  the  domtnatloo  of  the  party  bosses, 
and  the  undue  Influence  of  what  are  termed 
''machine  ptrtltldans."  It  seems  to  us  that 
the  courts,  at  least,  should  treat  political  par^ 
ties  as  at  all  times  purely  voluntary  aast^ 
ciatlons  of  absolutely  independent  dtlsens, 
who  are  at  perfect  liberty  to  sever  their  con- 
nection with  the  political  party  to  which  they 
have  adhered  at  any  moment  when  they  deem 
It  right  to  do  bo;  and  that  they  may  divide  in- 
to groups  as  may  please  themselves,  and  that 
courts  and  trihnnals  created  under  the  law 
are  not  authorized  in  any  case  to  protect  and 
enforce  discipline  upon  the  m probers  of  a 
political  party  at  the  call  of  committees,  can- 
didates, or  any  oue  else.  In  the  exercise  of  his 
right  to  vote,  the  American  citizen  is  an  abso- 
lute sovereign.  He  owes  no  allegtauce,  save 
to  his  country  and  his  frilow  citizens.  It  Is 
his  unmixed  duty  to  east  bis  ballot  as  he 
deems  for  the  best  Interest  of  himself  and 
those  who  are  affected  by  the  result  of  the 
election.  In  performing  this  duty,  no  partisan 
authority  has  rights  over  him.  No  oOIcta]. 
high  or  low,  may  Interfere  with  him.  And  In 
construing  laws  affecting  the  suffrage  of  the 
citizen,  that  construction  should  always  ob- 
tain which  affords  the  idtizen  the  greater  lib- 
erty and  freedom  of  choice. 
It  la  urged  tbat  frauds  may  be  pespetrateA 
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by  placing  on  the  offldal  ballot  the  names 
of  persona  as  candldateB  of  a  political  party 
who  are  not  such  tn  fac^  and  that  the  voters 
may  be  thereby  misled  and  deceived  Into 
casting  their  balUyta  in  a  manner  which  falls 
to  expresB  their  real  wishes.  That  th^  la 
force  In  this  si^gestton  must  be  conceded. 
It  Is  possible  that  the  legislature  may  here- 
after deem  It  wise  to  restrict  in  some  man- 
ner the  multiplication  of  candidates  on  the 
official  ballot.  But  the  qnestlon  now  pre- 
sented is,  where  ttral  factions  in  a  political 
party  each  put  forward  candidates,  whetluar 
the  board,  which  must  act  on  obJectlDnB 
within  a  Tery  few  days  after  tiiey  are  filed, 
which  is  given  none  of  the  powers  usually 
and  necessarily  conferred  on  courts  of  com- 
pelling the  attendance  of  witnesses,  the 
prodnctlon  of  papers,  and  of  enforcing  obe- 
dience to  Its  mandates,  may  Anally  and  con- 
ctuslvely  determine  the  rights  of  the  oppos- 
ing factions,  place  the  candidate  of  one  on 
the  official  ballot,  apA  exclude  those  of  the 
other,  or  whether  the  people  themselves  at 
the  election  have  the  sole  and  exclusive 
power  to  determhie  which  Is  the  false  and 
which  the  gandne.  This  they  certainly  might 
have  done  under  the  law  as  it  was  before  the 
passage  of  the  act  under  consideration,  and 
we  do  not  thtnlc  It  was  the  purpose  of  the 
leglslatun  to  take  this  right  away  from 
them,  OF  antliQrize  any  set  of  public  officials 
to  do  BO.  Oases  Involving  snbstantlally  the 
same  question  have  been  passed  on  1^  the 
courts  of  neighboriiUE  states.  In  the  case  of 
Shields  V.  Jacob,  88  Hlch.  164,  SO  N.  W.  105, 
It  was  derided  that:  "What  ttie  call  for  a 
convention  of  the  political  party  results  in 
the  holding  of  two  nominating  conventions, 
It  Is  not  the  province  of  the  board  of  election 
commissioners  to  determine  which  conven- 
tion r^resented  the  regular  nominating  con- 
vention of  the  party,  but  It  is  their  duty  to 
place  upon  the  ballot  the  names  of  the  can- 
didates certified  to  them  by  the  committee 
of  either  branch  of  the  party  represented  by 
the  two  conventions;  and.  If  the  name  of  a 
party  shall  be  certified  by  each  of  ttie  two 
committees,  it  is  the  duty  of  the  commls- 
Bloners  to  print  the  names  so  certified  with- 
out further  addition  or  distinctive  designa- 
tion than  such  as  is  contained  In  the  certifi- 
cate so  furnished."  And  tat  the  case  of 
State  V.  AUen,  4S  Neb.  652,  62  N.  W.  85,  it 
was  held  that:  "Where  two  factions  of  a 
political  party  nominate  candidates,  and  cer- 
tify such  nominations  to  the  secretary  of 
state  In  due  fcH^  of  law,  the  latter  wlU  not 
inquire  Into  the  regulari^  of  the  convention 
held  by  either  faction,  but  will  certify  to 
the  several  county  elerlcB  the  names  of  the 
candidates  nominated  by  each,  such  practice 
being  In  harmony  with  the  mle  which  re- 
quires courts.  In  case  of  doubt,  to  adopt  that 
construction  which  affords  the  citizen  the 
greater  liberty  In  casting  his  ballot."  And 
In  the  recent  case  of  Phelps  v.  Piper  (Neb.) 
67  N.  W.  765,  In  a  carefully  considered  opin- 


ion, it  was  said:  Ttdltical  parties  are  vol- 
untary associations  for  political  purposes. 
They  establish  their  own  rules.  They  are 
governed  their  own  usages.  Voters  may 
form  them,  reorganize  them,  and  dissolve 
them  at  their  own  wllL  The  Toten  ulti- 
mately must  determine  every  such  question. 
The  vot«s  constituting  a  party  ore.  Indeed, 
the  only  body  which  can  officially  determine 
between  contending  factions  or  contending 
organisations.  The  question  Is  one  ewen- 
Ually  political,  and  not  judicial,  In  Its  char- 
acter. It  would  be  alike  dangerons  to  the 
freedom  of  elections,  the  Uber^  of  voters, 
and  to  the  dignity  and  respect  which  shoirid 
be  entwtalned  tar  judicial  tribunals^  tar  tbt 
cetirts  to  undertake  In  any  case  to  Investi- 
gate either  the  government,  nsoges,  or  &oe- 
trines  of  political  parties,  and  to  cxdnde 
from  the  official  ballots  the  names  of  candi- 
dates placed  In  nomination  fay  an  orgonlxa- 
tlon  which  a  portion,  or  perhaps  a  large  ma- 
jOTity,  of  tiie  voters  profes^ng  oU^aace  to 
the  particular  party,  believed  to  be  the  rep- 
resentatives of  Its  political  doctrines  and  Its 
par^  government"  In  the  case  of  People 
V.  District  OL  of  Arapahoe  Co.,  18  Oolo.  SO, 
SI  Pac.  339,  It  was  said  In  the  syllatms  tiiat 
"It  Is  not  the  province  of  either  encntive 
or  judicial  offlcws  to  give  final  sanctton  to 
the  mere  course,  regularity,  or  genuineness 
of  any.  political  organisation  as  soch." 
These  cases  were  derided  nnd«'  statutes 
substantially  like  ours,  and  fully  sustain  the 
proposition  that  no  power  Is  vested  either  in 
the  Bpeclal  board  provided  1^  the  Australian 
ballot  law,  or  In  the  courts,  to  pass  on  the 
merits  of  the  claims  of  rival  factions  of  a 
political  party;  but  that,  where  both  hold 
conventions,  and  nominate  candidates,  both 
mUBt  be  recognized,  and  given  a  place  ^n  the 
offlrial  ballot  The  supreme  court  of  Mis- 
souri, In  the  ease  first  rited,  hoIdB  that  then 
was  a  valid  agreement  to  arbitrate;  that  Uie 
award  was  made  in  accordance  with  that 
agreement  vhlrii  was  binding  tm  the  par- 
ties. We  have  very  serious  doubts  whether 
the  courts  can  take  cognisance  of  and  en- 
force such  agreements  with  reference  to  con- 
troverties  of  this  character.  But  If  the  po- 
sition of  that  court  be  sound,  there  was  an 
express  withdrawal  by  the  plaintiffs  from 
the  submission  In  this  case  before  the  pri- 
maries were  held,  and  the  award  made.  The 
general  rule  Is  well  established  that  an 
agreement  to  arbitrate  may  be  revoked  at 
any  time  before  final  submission.  It  seems 
to  UB,  however,  a  matter  of  politics,  rather 
than  of  contract  In  conclusion,  without  at- 
tempting to  lay  down  a  definite  fixed  role 
limiting  the  Inquiry  of  the  county  officers 
named  on  objections  to  a  certificate  of  nom- 
ination, we  hold  that  they  have  no  power 
to  inquire  Into  the  rights  of  opposing  fac- 
tions of  a  political  party,  nor  to  enforce 
agreements  with  reference  to  the  withdraw- 
al of  one  or  another  set  of  candidates  after 
thrir  nomination       a  conventitm,  nor  to 
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give  effect  to  a.uy  superriaory  power  or  con- 
trol of  party  state  committees  over  local 
party  organizations;  that,  after  the  candi- 
dates have  once  been  nominated  by  a  con< 
Tentlon  held  by  a  party  or  faction  ot  a  party, 
and  genuine  certificates  In  doe  form  have 
been  filed  with  the  proper  officer,  the  names 
must  be  printed  on  the  official  ballot,  under 
the  heading  of  the  party  which  they  claim 
to  represent,  unless  such  candidates  with- 
draw In  the  manner  Indicated  by  the  stat- 
utt.  A  peremptory  writ  la  awarded  as 
prayed  for. 

4 

MARTIN,  O.  3.,  concun. 

JOHNSTON.  J.  (dissenting).  In  my  view, 
the  plaintiffs  axe  not  entitled  to  the  relief 
which  they  ask.  WhUe  they  had  been  named 
In  a  manner  as  the  candidates  of  one  of  ser- 
eral  conventions  held  In  Wyandotte  conn^, 
they  had  long  before  relinquished  their  claims 
as  candidates,  and  agreed  to  a  reorganization 
of  the  Republican  party,  and  to  the  nomina- 
tion of  another  tlcl^t.  Dissensions  had  arisen 
In  the  Bepublican  party  In  that  county.  Two 
coDventlons  had  been  hdd  In  the  month  of 
July,  1896.  and  two  separate  tickets  had 
been  broui^t  out.  each  claiming  to  be  the  Be- 
publican ticket,  and  that  the  other  was  not 
entitled  to  recognition.  The  Eepubllcan  state 
central  committee,  which  has  supreme  control 
over  the  party  and  the  subordinate  organiza- 
tions within  the  party,  took  cognizance  of  the 
dissensions,  and  through  its  Intervention  It 
was  agreed  that  there  should  be  a  reorgan- 
ization of  the  party  in  that  cotmty,  that  the 
central  committees  claiming  to  exercise  local 
control  should  be  then  and  there  dissolved,  and 
that  a  statutory  primary  dection  should  be 
held  tmder  the  supervision  of  the  state  central 
ccHomlttee,  the  polls  to  remain  open  from  8 
o'clock  In  the  momlsi;  until  7  o'clock  In  the 
evening,  at  which  a  new  central  committee 
should  be  chosen,  and  also  candidates  for  the 
local  offices,  who  should  be  regarded  as  the 
IlepubUcan  ticket  for  that  county.  The  agree- 
ment  was  In  writing,  and  was  signed  by  the 
candidates  and  by  the  officers  and  members  of 
the  several  committees,  all  of  whom  stipulat- 
ed that  they  would  unite  In  the  earnest  sup- 
port of  the  ticket  chosen  at  the  primary  elec- 
tion. September  12,  189G,  was  fixed  as  the 
time  for  holding  the  primary  election.  Due 
notice  of  the  same  was  given,  and  the  choice 
of  a  ticket  was  thus  remitted  to  the  Bepubli- 
can electors  of  the  county.  A  ticket  was 
chosen  by  an  unquestioned  majority  over  the 
plaintiffs  who  were  voted  for,  and  there  Is  no 
claim  of  fraud  in  that  election.  The  ticket 
then  chosen  has  t«en  recognized  by  the  Be- 
publican state  cer  tral  committee  as  the  Re- 
publican ticket  of  Wyandotte  county,  and  en- 
titled to  a  place  upon  the  ballot  as  sucIl  It 
appears  that  according  to  party  usi^e  and  prec- 
edent the  Republican  state  central  commit- 
tee had  authority  to  intervene  In  the  settle- 
ment of  the  dispute  and  In  the  reorganization 


of  the  party.  The  plaintiffs  submitted  to  the 
authority  of  that  committee,  and  consented 
that  they  would  relinquish  their  former 
claims,  and  abide  the  decision  of  the  people 
at  the  primary  election.  Their  agreement 
having  been  acted  upon,  the  election  held,  and 
the  ticket  named,  they  should  not  now  be  al- 
lowed to  repudiate  their  agreement,  nor  to  de- 
feat the  choice  made  by  the  electors  at  the 
primary  election.  In  a  very  similar  case  the 
supreme  court  of  Missouri  held  that  an  agree- 
ment and  submission  by  candidates  under 
substantially  similar  circumstances  as  arose 
in  the  present  case  were  binding  on  the  can- 
didates, and  precluded  them  from  thereafter 
Insisting  upon  their  former  status  or  rights  as 
candidates.  Chief  Justice  Sherwood,  who  pro- 
nounced the  Judgment  of  the  court,  remarked 
that  candidates  could  not  claim  the  benefits  of 
party  organization,  and  at  the  same  time  deny 
the  obligatory  force  of  reasonable  party  regu- 
lations, and  that  the  course  pursued  was  In 
the  Interest  of  order,  fair  dealing,  and  good 
government.  State  v.  Lesneur,  103  Mo.  25S. 
16  S.  W.  589. 

Another  reason  why  the  writ  of  mandamus 
should  not  issue  Is  the  fact  that  the  tribunal 
provided  by  law  for  the  decision  of  such 
qnestlons  has  determined  that  the  tUalntUb 
are  not  entitled  to  a  place  on  the  ballot  as 
the  nominees  of  the  BepubUcan  party.  The 
l^rislature  recognized  that  questions  would 
arise  as  to  the  r^ularity  of  party  nomina- 
tions, and  as  to  which  one  of  several  tickets 
was  entitled  to  use  the  party  designation,  and 
In  the  Interest  of  order  and  fairness  provided 
tribunals  to  determine  these  questions.  Ob- 
jections or  questions  In  relation  to  state  or 
district  nominations  are  to  be  considered  and 
decided  by  a  tribunal  composed  of  the  secre- 
tary of  stat^  auditor  of  state,  and  attorney 
general,  and,  as  to  county  or  township  nom- 
inations, by  a  tribunal  composed  of  the  coun- 
ty clerk,  clerk  of  the  district  court,  and  coun- 
ty attorney.  In  each  of  these  tribunals  there 
are  officers  authorized  to  administer  oaths,  and 
the  statute  provides  that  objections  or  ques- 
tions to  be  raised  shall  only  be  heard  upon  no- 
tice which  shall  fix  the  time  and  place  of  the 
bearing.  It  Is  provided  that  their  decisions, 
when  made,  shall  t>e  final  I<awB  1893,  c.  78. 
S  10.  There  can  be  little  doubt  that  such  a 
question  as  we  have  before  us  la  included 
within  the  terms  of  the  statute.  In  most  of 
the  states  the  inquiry  of  the  tribunal  Is  lim- 
ited to  objections,  but.  lest  a  too  restricted 
view  should  be  taken  in  this  respect,  our  stat- 
ute provides  not  only  for  objections  to  nom- 
inations, but  for  the  consideration  and  declsloa 
(tf  "other  questions  arising  In  relation  there- 
to." In  Ohio,  tribunals  have  been  created 
for  a  similar  purpose,  and  their  power  has 
been  broadened  like  our  own,  so  that  they  con- 
sider and  decide  objections  and  other  ques* 
tlons  relating  to  nominatlona  Two  conven- 
tions were  there  held  by  persons  claiming  to 
be  representatives  of  the  People's  jwrty,  and 
two  tickets  had  been  nominated,  each  of 


Digitized  by 


958 


46  PACIFia 


REPORTER. 


fKu. 


whicb  askpd  for  a  place  upon  the  ballot  as 
the  People's  party's  tlrftrt.  Objeetloaa  belief 
made,  a  beariui;  was  bad  before  tbe  proper 
tribunal,  where  It  was  decided  that  one  of  the 
tickets  was  reffularly  nominated,  and  was  en- 
titled to  l>e  placed  on  the  ballot  as  the  Peo- 
ple's party's  ticket.  The  dec-lsioo  of  the  tri- 
bunal Is  final  there,  as  well  as  here,  but,  not- 
withRtandlDg  the  imporumce  and  flballty  of 
the  decision,  the  supreme  court  of  Ohio  np- 
beld  the  statute,  and  the  exercise  of  such  pow- 
er by  the  statutory  tribunal,  and  further  held 
that  when  the  declsEon  Is  made  by  that  tri- 
bunal the  courts  are  powerless  to  Interfere. 
Chapman  r.  Miller.  h2  Ohio  St.  1K6,  39  N.  E. 
24.  See,  also.  State  t.  Leaneur.  supra;  In  re 
Redmond  (Sup.)  25  N.  T.  Supp.  381.  Our  stat- 
ute is  plain,  aud  It  seems  to  me  that  the  pow- 
er 18  plainly  conferred,  and  that  io  this  In- 
stance It  was  rightfully  exercised. 

It  was  ut^ed  that  the  power  was  llaUe  to  be 
abused,  because  the  officers  destituted  as  tri- 
bunals to  determine  these  controrersies  are 
likely  to  be  Interested  In  the  result  of  the  elec- 
tion; but  this  consideration  Is  entitled  to  very 
little  weight  We  cannot  assume  that  tbey 
wlU  act  dishonestly,  or  abuse  the  power  that  to 
confided  In  tbem.  The  Jndges  of  the  coarts 
have  p(^ttcal  opinions,  end  are  generally  ad- 
herents of  SOHM  of  tbe  political  parties,  bat 
tb^  are  not.  for  that  reason,  rellev^  from 
duty  and  responslblUty  of  determining  ques- 
tions lOce  these,  however  disagreeable  the  task 
may  be.  Questions  of  this  character  must  be 
decided  by  some  one,  and  It  ts  for  the  legisla- 
ture to  determine  wbere  that  {rawer  stiall  be 
vested.  The  courts  need  not  be  concerned 
about  the  wisdom  nr  policy  of  the  legislation. 
We  cannot  disregard  tbe  legislative  declaration 
because  It  may  appear  to  ns  not  to  be  the  best 
polI<7,  nor  because,  as  has  been  snggested,  tlH 
managen  of  political  parties  may  somethnes  be 
actuated  by  selfish  or  sinister  motives.  It  has 
also  been  su^ested  ^t  the  exercise  of  the 
power  would  tend  to  strengthen  parly  machln- 
ny  and  tbe  domination  of  party  leadHrs;  but 
this  case  does  not  afford  an  lUnstratlon  of  such 
peril,  as  the  steps  that  were  taken  were  to  de- 
pose tbe  existing  managers  and  committees, 
and  to  submit  to  tlie  Republican  electors  tbe 
question  as  to  who  should  be  their  party  lead- 
ers and  candidates.  An  know  that  under  our 
system  of  goTemment  the  preliminary  steps  In 
elections  and  the  choice  of  officers  are  carried 
on  through  the  political  parties,  their  oi^nlza- 
tlons  and  representatives,  and  necessarily  there 
must  be  rules  and  relations  for  their  guid- 
ance and  contrcd.  The  Important  part  which 
they  take  In  state  affairs  does  not  rest  npon 
mm  usage  or  acquiescence,  bnt  Is  recognized 
bi  nnmerons  statntes.  and  especially  in  those 
providing  for  primary  electlona  to  nominate  can- 
didates (I.awB  ism.  c  115),  and  In  the  Austra- 
lian ballot  law,  which  contains  the  provision 
which  Is  now  under  consideration.  The  exist- 
ence or  control  of  political  parties,  however, 
floes  not  nePCSBarlly  Interfere  with  the  rights 
of  the  Uidivldual  voter,  who  la  at  liberty  to 


sever  his  party  relations  at  any  time,  and  re- 
sume them  again  at  wllL  New  parties  may 
be  organized,  and  new  assodatlons  fonued. 
without  llnilt.  Besides,  provision  ts  niade  for 
the  proposal  of  candidates  and  tickets  by  peti- 
tions, upon  iriilcb  oidy  a  few  names  are  re- 
quired. Tbe  ballot  law  contahw  some  restJle> 
tlons,  but  tbey  are  stipposed  and  Intended  tD 
be  In  tbe  Interest  of  a  fair  and  honest  expres- 
sion of  tbe  will  of  tbe  voters.  It  is  tme,  as  has 
been  suggested,  that  before  the  enacmient  sf 
that  bw  any  me  might  print  and  drcalate  as 
many  kinds  of  baUots  as  be  desired,  but  tUs 
policy  was  deemed  to  b^unwise.  It  was  some- 
times used  to  mislead  and  defraod  the  Toters, 
and  hence  tbe  law  was  changed  so  that  we 
have  but  a  single  ballot  prepared  under  Urn 
supervision  of  public  officers,  and  as  the  law  di- 
rects. Bach  political  party  Is  entitled  to  have 
Its  ticket  placed  npon  that  ballot  mda-  tbe 
party  designation,  so  that  its  adberoits  may  te- 
teUlKently  vote  fbr  their  party  candidates. 
While  other  tickets  may  be  brought  out  by 
dlsHatifled  or  Independent  elements  In  a  party, 
snch  elements  have  no  right  to  borrow  or  mis- 
appropriate tbe  party  deelgnatfwi.  as  that 
would  necessarily  tend  to  eonfose  and  decrtiv 
tbe  voters.  Tbe  People's  party  nominated  a 
state  ticket  bi  Kansas  tiie  pment  year,  and 
the  persons  named  have  been  certified  as  tbe 
candidates  of  that  party,  and  are  entitled  to  be 
placed  upon  tbe  ballot  under  tbe  heading  of  tbe 
People's  party.  Suppose  anotbM- convention  tiad 
been  called  by  some  of  the  some  party  In  Nordt- 
em  Kansas,  and  another  ticket  had  been  nam- 
ed, and  suppose  another  convention  of  tbe  same 
party  should  be  held  In  Southern  Kansas,  and 
another  In  Weeteni  Kansas,  and  still  another 
state  convention  should  be  held  In  some  remote 
county  by  a  few  members  of  the  People's  party, 
and  that  each  of  these  conventions  should  nom- 
inate a  state  ticket,  and  ask  to  have  it  plM.- 
ced  upon  the  ballot  as  tbe  regular  People's 
party  ticket;  would  each  ticket  be  entitled  ta 
a  place  on  the  ballot  undw  the  party  designa- 
tion, or  could  all  be  grouped  together  In  one 
coltmin,  imder  a  single  heeding?  To  prevent 
abuses  of  this  diaracter,  tbe  legislature.  In- 
tending that  eacta  party  Ebonld  only  make  a  sin- 
8de  nomination,  provided  a  tribunal  to  deter- 
mine, among  other  things,  disputed  questions 
In  relation  to  nominations;  and  that  It  has 
anthority  to  determine  wblcfa  Is  the  regnlor  o^ 
ganlzatlon,  and  aitltled  to  use  tbe  party  desig- 
nation, has  heretofore  been  the  acc^ed  theory 
of  the  ballot  law.  It  was  so  decided  by  tbe 
district  court  of  Shawnee  county  In  a  contro- 
vert over  a  congressional  nomination  about  two 
years  ago,  and  the  power  bas  been  rqwatedlj 
exercised  hy  both  state  and  county  oflkers.  If 
these  tritnmala  cannot  determine  questions  like 
these,  It  would  seem  that  nothing  remains  fbr 
their  dedaloo  beyond  the  mere  question  of  the 
fonn  or  the  genulnen^  of  the  certificates. 
But  that  this  was  not  the  legislative  purpose  Is 
shown  by  tbe  provision  which  leaves  tbe  mat- 
ter of  form  to  the  office  with  wbidi  tb^  are 
filed.   If  the  certificates  are  in  axqparent  cw- 
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formiir  with  law,  tlier  are  Asemed  to  In  vftM, 
and  tbe  tribunal  in  question  li  only  called  wbaa 
objections  are  made,  or  other  questions  are  rait- 
ed Id  relation  to  tte  mmlDatlon.  Brldentlr  It 
mu  not  tlie  IntentloB  of  tbe  l^^tuie  ttot  ttalt 
tribunal  ibQuld  be  called  to  consider  and  decide 
mere  niatten  of  form,  or  as  to  tbe  genuineness 
of  the  papers.  In  nv  Tlew,  It  was  Intoided 
that  ther  ahoirid  determine  qoestlons  like  tbe 
one  befoife  ns,  and  the  exercise  of  such  power  by 
them  would  tend  Co  promote  the  purpose  for 
which  the  ballot  law  has  been  ebacted.  Tbe 
cases  mentlm^  hi  the  preralUug  opinion,  and 
which  tt  la  claimed  hold  to  a  different  view,  are 
not  based  upon  statntea  like  our  own.  As  has 
already  been  noted,  the  legislature*  in  confer- 
ring power  upon  the  trlbmial,  has  not  conflned 
It  to  mere  cdiJeotlmM.  but  has  extended  It  to 
other  questions  in  retoticm  to  the  nomlnatlonfl. 
The  power  Is  lodged  with  Important  officers  In 
each  tribunal,  and,  recognizing  that  legal  ques- 
tions would  arise  for  decision.  It  Is  provided 
that  the  attorney  geoortl  shall  be  a  member 
of  the  state  tribunal,  and  the  county  attor- 
ney of  the  county  tribunal.  Instead  of  dis- 
posing of  the  qmntlons  arising  In  a  Butnmary 
way,  whlcb  seems  to  be  authorized  by  the 
statutes  of  some  of  tbe  other  states,  these 
tribunals  can  only  act  upon  tbe  matters  sub- 
mitted to  them  after  due  notice  has  "been  giv- 
en to  the  interested  parties.  These  notices 
flx  the  time  and  place  when  a  hearing  will 
be  bad,  and  there  Is  time  tot  a  full  presenta- 
tion and  deliberate  oimslderatloa  of  tbe  facta 
In  controrersy. 


MAOLBLLAN  v.  SEOl  ct 
(Supreme  Oonit  oi  Kansas.   Dee.  6,  1896.) 
EQcrrr— Jmr  TBMt/-RBT»w  or  Bvidsrob. 

1.  Whflp,  In  H  cnnBe  of  an  equitable  charac- 
ter, neither  party  can  demand  a  jury  aa  a  mat- 
ter of  right,  aud  usually  the  better  practice  is 
for  tbe  court  to  try  it  alone,  yet  the  coiirt  may. 
In  its  diaCTPtion,  order  any  isBne  or  issnes  of 
fact  to  be  tried  by  a  jury,  and  error  will  not  lie, 
□nlpBs  for  an  abuse  of  such  discretion. 

2.  The  evidence  and  the  findinjirs  of  the  jury 
examined,  and  that  the  latter  are  supported 
by  the  foroier;  and.  as  tbey  were  approved  by 
the  trial  court,  the  judfaneot  baaed  therem  wiU 
not  be  distarbe<l  by  this  court. 

(Syllabus  by  the  Conrt.) 

Bitot  from  district  court,  Morrla  county; 
James  Humphrey,  Jud^e. 

Action  by  Conrad  Selm  against  Thomas  Mac- 
leDan  and  others.  Judgment  for  plaintlflE.  De- 
fendant Uaclellan  brings  error.  Affirmed. 

Harrison  &  Adams,  for  plaintiff  In  error.  J. 
K.  Ownes,  for  defendants  in  error. 

MAItTIN,  C.  J.  1.  The  action  In  the  court 
below  was  braufibt  by  Conrad  Seim  for  the 
purpose  of  settfofc  aside  a  deed  to  certain  real 
estate  in  Parkerville,  Morris  county,  alleged  to 
have  been  torged,  and  enjoining  tbe  register 
of  deeds  from  filing  and  recording  any  deed  < 
from  Thomas  MacleUan  for  said  property.  I 
Madellan  filed  an  answer,  setthig  up  a  right  I 


to  the  real  estate,  and  aridng  tbat  bis  title  be 
quieted,  or  thstt  lie  be  decreed  to  hold  a  first 
Uen  tbereon  for  tbe  sum  of  f7S0  and  Interart; 
aad  also  for  |38.<K1  for  taxes  paid  on  the  projt- 
erty  for  the  year  1689.  The  case  was  called 
fbr  trial  at  Mardi  term.  1892,  whoi  tbe  plain- 
tiff below  demanded  a  jtuy,  to  which  the  de- 
fendant objected.  Insisting  that  the  ease  should 
be  tried  tbe  court  A  Jury  was  called, 
however,  to  tiy  the  issues,  although  no  gen- 
eral verdict  was  returned.  The  plaintiff  lA  er- 
ror claims  that  It  was  error  to  try  the  Issues 
by  a  Jur7.  Tbe  cause  was  equitable  In  (Jhar- 
acter,  and  might  have  been  tried  by  the  conrt 
alone,  notwithstanding  a  demand  for  a  Jury 
by  ^ther  party,  as  nettber  could  demand  It  as 
a  matter  of  right,  and  U  Is  usually  Hie  bettw 
practice  for  the  court  to  try  each  issues  alone; 
but  the  court  may,  in  Its  discretion,  order  any 
Issue  or  Issues  of  fact  to  be  tried  by  a  Jury, 
and  error  will  not  Ue,  unless  for  an  abuse  oC 
sudi  discretion.  Sections  266,  267,  Glv.  Code; 
Hlxon  T.  George,  18  Kan.  258,  266;  Hunt  t. 
Spencer,  20  Kan.  128, 129;  Yeamans  v.  James, 
27  Kan.  195,  212;  Drinkwater  Bauble.  46 
Kan.  170,  174,  26  Pac.  43S,  434. 

2.  Tbe  pliUntiff  In  ttror  claimed  that  Selm 
and  wife  executed  and  delivered  the  deed  to 
William  Allaway,  leaving  a  blank  for  the 
name  of  the  grantee,  which  was,  for  the  time 
being.  Oiled  In  with  the  name  of  AUaway  In 
pendl.  with  authority  to  him  to  Insert  the 
name  of  bis  grantee;  that  Allaway  owed  plain- 
tiff  In  error  $750,  and,  as  collateral  security 
for  tbe  same,  delivered  said  deed  to  him,  and 
bis  name  was  Inserted  as  grantee;  that  Alla- 
way bad  never  paid  tbe  debt,  but  pLilntlff  hi 
emv  paid  tbe  taxes  on  the  property  for  18S9, 
amounting  to  S3S.01.  'Hie  Jury  found,  how- 
ever, in  substance,  tbat  Selm,  In  pursuance  of 
an  agreement  with  William  Allaway,  deposited 
said  blank  deed  with  MacleUan,  until  AUaway 
should  remove  certain  judgment  liens  from 
property  traded  to  Selm  by  Allaway;  that 
said  liens  were  not  removed,  yet  MacleUan, 
without  authority  from  Selm,  wrote  his  name 
as  grantee  in  the  deed,  and  caused  the  same 
to  be  recorded;  tbat  Seim  did  not  authorize 
Allaway  to  Insert  tbe  name  of  any  other  gran-  * 
tee;  and  that  MacleTlan  did  not  receive  said 
deed  from  AUaway  In  good  faith,  and  for  a 
valuable  consideration.  The  evidence  shows 
tbat  MacleUan  paid  the  taxes  on  tbe  Parker- 
vlUe  property  for  1880,  amounting  to  $38.01. 
and  the  testimony  of  AUaway  and  Burnett 
was  strongly  confirmatory  of  bis  own  as  to  the 
transaction,  while  Sefm  was  the  only  witness 
to  it  in  bis  own  behalf;  but  KlacleUan  and  Bur- 
nett were  both  clerks  in  tbe  real-atate  office 
of  Allaway,  at  Topeka,  where  the  transaction 
occurred,  and  the  juTy  had  a  rlgiit  to  atvept 
Seim's  testimony,  although  apparently  over- 
borne by  that  of  the  three  other  witm-ssps. 
There  was  evidence  to  suppcat  the  findings, 
and,  as  they  were  approved  by  the  trial  court, 
I  It  la  not  our  duty  to  set  them  aside.  Selm  did 
I  not  authorize  MacleUan  to  pay  tbe  taxes  of 
I  1889,  and,  under  the  flndhigB  of  the  JU17,  Uie 
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payment  must  be  regarded  ajB  TOlnntary,  and 
Maclellaa  canDot  recover  the  amount  thereof. 
The  right  of  the  plaintiff  to  prove,  under  the 
pleadings,  that  Maclellan  held  the  deed  in  es- 
crow Is  challenged,  but  we  think  the  general 
allegation  of  forgery  was  broad  enough  to 
cover  the  circumstances  detailed  In  the  evi- 
dence and  in  the  findings  of  the  Jury.  The 
Judfrment  must  tbereftne  be  afflnued.  All  the 
Justices  coQcurrlns. 


BOARD  OP  OOM'RS  OF  KINGMAN  COUN- 
TY V.  LEONARD. 
(Supreme  Court  ot  KanuiL  Dee.  1896.) 

TAXATIOH  —  JUOOVBNTS  IN  FaVOR   OW  HOKRU^ 
DBSTS. 

The  statutes  or  this  state  do  not  provide 
for,  nor  autliori^se,  the  assessment  and  taxation 
of  judgments  rendered  by  the  courts  of  tUs 
state  in  favor  of,  and  owned  by,  dtixens  of  oth- 
er states. 

(Syllabus  by  the  Court.) 

lOrror  from  district  court,  Kingman  coun- 
ty; W.  O.  Basliore,  Judge. 

Actirin  by  William  F.  Leonard  against  the 
board  of  county  commissioners  of  Kingman 
county.  Judgment  for  plaintiff,  and  defend- 
ants bring  error.  Affirmed. 

John  T.  Little,  Atty.  Gen.,  and  0.  W.  Fair- 
child,  for  plaintiffs  in  error.  P.  B.  OlUett 
and  M.  D.  Ubby,  for  defendant  la  error. 

ALLEN,  J.  This  action  was  brought  by 
the  defendant  in  error,  .as  plaintiff  below, 
to  enjoin  the  collection  of  taxes  on  the  un- 
paid balauce  of  a  Judgment  In  his  favor 
rendered  by  the  district  court  of  Kingman 
couuty.  This  Judgment  was  rendered  in  an 
action  to  recover  the  amount  of  a  promis- 
sory note,  and  to  foreclose  a  mortgage  given 
to  secure  the  same.  The  mortgaged  proper- 
ty was  sold,  and,  after  the  application  of  the 
proceeds  of  the  sale  to  the  payment  of  the 
Judgment,  there  remained  a  balance;  and 
the  balance  remaining  unpaid  was  assessed 
In  the  city  of  Kingman,  the  county  seat  of 
.  Kingman  county,  for  taxation.  The  plain- 
tiff Is  a  resident  of  Missouri.  The  question 
presented  for  our  consideration  Is  whether 
Judgments  rendered  by  the  courts  In  this 
state  In  favor  of  nonresident  parties  are  tax- 
able while  they  remain  unsatisfied.  There  Is 
no  claim  iu  this  case  that  the  party  against 
whom  the  Judgment  was  rendered  Is  Insol- 
vent, or  that  the  valuation  placed  on  the 
Judgment  Is  excessive.  Has  the  legislature 
assumed  the  power  to  and  provided  for  the 
taxation  of  such  Judgments?  Section  1,  c. 
107,  of  the  General  Statutes  of  1889,  reads: 
"Section  1.  That  all  property  In  this  state, 
real  and  personal,  not  expressly  exempt 
therefrom,  shall  be  subject  to  taxation  In  the 
manner  prescribed  by  this  act."  In  section 
2  tlie  term  "personal  property"  is  defined  as 
follows:  "The  term  "personal  property' 
shall  Include  every  tangible  thing  which  la 


the  subject  of  ownership,  not  forming  part 
or  parcel  of  real  property;  also,  all  tax-sale 
certificates.  Judgments,  notes,  bonds  and 
mortgages,  and  all  evidences  of  debt  secured 
by  Hen  on  real  estate;  also,  the  capital  stock, 
undivided  profits,  and  all  other  assets  of 
every  company,  incorporated  or  nnincorpo- 
rated,  and  every  share  or  interest  In  such 
stock,  profit,  or  assets,  by  whatever  name 
the  same  may  be  designated:  provided,  the 
same  Is  not  included  In  other  personal  prop- 
erty subject  to  taxation,  or  listed  as  the  pn^ 
erty  of  Individuals;  and  also  eveiy  share  or 
Interest  In  any  vessel  or  boat  used  In  navi- 
gating any  of  the  waters  within  or  border- 
ing on  this  state,  whether  such  vessd  or 
boat  shall  be  within  the  Jurisdiction  of  the 
state  or  elsewhere;  and  also  all  *propert7' 
owned,  leased,  used,  occupied  or  employed 
by  any  railway  or  telegraph  company,  or 
corporation  within  this  state,  situate  on  tbe 
right  of  way  of  any  railway."  Section  7  of 
the  same  chapter  provides  where  property 
shall  be  listed  for  taxation,  and  the  part  of 
the  section  material  to  this  Inquiry  reads  as 
follows:  "Every  person  required  to  Ust 
property  In  behalf  of  others  shall  list  such 
property  In  the  same  township,  school  dis- 
trict or  city  in  which  said  property  is  lo- 
cated; but  he  shall  list  such  property  sep- 
arate and  apart  from  his  own.  specifying  the 
name  of  the  person,  estate,  company  or  cor- 
poration, to  which  the  same  may  belong. 
All  toll  bridges  shall  be  listed  In  the  town- 
ship or  ward  where  the  same  are  located; 
and  If  located  In  two  wards  or  townships, 
then  one-half  in  each  of  such  wards  or  town- 
ships. And  all  personal  property  shall  be 
listed  and  taxed  each  year  In  the  township, 
school  district,  or  city  In  which  the  prop- 
erty was  located  on  the  first  day  of  March, 
but  all  moneys  and  credits  not  pertaluiog 
to  a  business  located  shall  be  listed  In  the 
township  or  city  In  which  the  owner  resided 
on  the  first  day  of  March."  It  will  be  ob- 
served that  the  provisions  with  reference  to 
what  property  shall  be  subject  to  taxation 
are  very  sweeping,  and  that  Judgments,  as 
well  as  other  forms  of  Intangible  property, 
are  not  only  included  within  the  general 
terms  used,  but  are  specifically  mentioned  aa 
Included  In  the  term  "personal  property." 
Sections  9  and  10  of  the  act  require  the  own- 
ers of  property  subject  to  taxation  to  make 
lists  thereof;  and  section  10a  provides  that 
the  statement  shall  set  forth  the  number  of 
the  school  district  or  districts  In  which  such 
property  was  situated  on  the  1st  day  of 
March.  It  Is  ably  and  earnestly  argued  that 
the  common-law  rule  embodied  In  the 
maxim,  "Mobllla  personam  sequuntur."  ap- 
plies with  full  force  In  this  case,  and  that 
tbe  situs  of  the  intangible  property  evi- 
denced by  the  Judgment  Is  at  the  domicile 
of  the  owner,  and  subject  to  taxation  ihere 
only.  This  rule  of  law  is  subject  to  so  many 
exceptions  and  limitations  that  it  is  quite  a* 
liable  to  mislead  as  to  furnish  a  correct 
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guide,  when  cooBldered  alone.  In  tbe  distri- 
bution of  the  estates  of  deceased  pbnons.  It 
is  generally,  If  not  unlrersally,  gtren  tull 
force  and  effect,  both  as  to  tangible  and  In- 
tangible property;  and,  from  comity,  na- 
tions foreign  to  each  other  generally  recog- 
nize the  law  of  the  place  of  the  owner's 
domicile  as  controlling  In  tbe  distribution  of 
tbe  personal  estate  of  the  deceased  owner. 
To  questions  of  taxation  tbe  maxim  has  very 
little  application.  Every  sovereign^  asserts 
tbe  right  to  levy  taxes  on  persons  and  prop- 
erty within  its  protection,  and  tbe  ground  on 
which  all  taxation  is  Justified  la  that  it  Is 
a  burden  necessarily  imposed  by  tbe  sover- 
eignty in  order  to  enable  It  to  perform  its 
duty  In  protecting  persons  and  property.  1 
Desty,  Tax'n,  69;  Oooley,  Tax'n,  19  et  seq.; 
Story,  Oonfl.  Laws,  543,  note  A«  and  cases 
cited.  We  think  it  now  quite  well  settled 
that  choses  in  action  belonging  to  a  nonres- 
ident, in  tbe  bands  of  a  managing  agent 
within  the  state,  are  taxable.  Olty  of  New 
Albany  v.  Meeklu,  fi6  Am.  Dec.  522,  note 
page  530,  and  cases  therein  cited;  1  Desty, 
Tax'n.  64;  Finch  t.  York  Co.,  19  Neb.  50, 
26  N.  W.  689.  The  power  to  tax  residents 
of  the  state  on  credits  due  from  citizens  of 
other  states  Is  often  upheld.  Eirtland  T. 
Hotchklss,  42  Conn.  426.  And  this  even 
where  It  results  In  duplicate  thxatlon.  Dyer 
T.  Osborne,  11  R.  I.  821;  note  to  People  t. 
Worthlngton,  74  Am.  Dec.  96,  and  cases 
cited.  The  cases  upholding  the  power  to  tax 
promiraory  notes  and  other  written  securi- 
ties held  within  the  state,  though  owned  by 
a  nonresident,  sometimes  lay  stress  on  the 
fact  that  the  secarltles  are,  in  a  certain 
■ense,  ^perty,  and  are  subject  to  seizure  for 
debt,  and  that  a  title  may  be  made  to  the 
Intfmglble  debt  by  delivery  of  the  written 
OTldence  of  it 

We  perceive  no  valid  objection  to  the  i>ow- 
er  of  the  legislature  to  tax  all  Judgments  by 
domestic  courts,  and  remaining  unsatisfied, 
whether  owned  by  citizens  of  this  state,  or 
other  states,  or  foreign  countries,  provided 
tbe  rate  of  taxation  be  the  same  as  that 
Imposed  on  other  forms  of  property  beiong- 
iDff  to  citizens  of  this  state.  The  question 
here,  however,  Is  whether  the  legislature  has 
expressed  a  purpose  to  tax  Judgments  In 
favor  of  a  citizen  of  another  state,  rather 
than  as  to  tbe  power  to  do  so.  Judgments 
are  Included,  by  tbe  express  provision  of  sec- 
tion 2,  in  tbe  term  "personal  property." 
Does  this  mean  Judgments  owned  by  citi- 
zens of  this  state,  or  those  rendered  by 
courts  within  the  state,  without  reference  to 
ownership?  In  answering  this  question, 
some  weight,  at  least,  should  be  given  to 
the  rule  that  credits  are  generally  regarded 
as  residing  with  the  creditor.  Tbe  case  of 
Fisher  V.  Oom'rs,  19  Kan.  414,  Is  an  extreme 
one,  and  has  been  criticised.  A  resident  of 
tbls  state  may  undoubtedly  be  taxed  on  mon- 
cye  due  blm  from  citizens  of  other  states, 
and  this  would  be  equally  tme  after  tbe 
T.46P.U0.12— 61 


claim  is  reduced  to  judgment  In  a  foreign 
Jurisdiction.  Under  tiie  proTisions  of  section 
7,  where  the  owner  of  a  domestic  Judgment 
resides  In  this  state,  It  seems  clear  that  it 
must  be  taxed  at  the  place  of  his  residence, 
provided  it  does  not  pertain  to  a  business 
located  at  some  other  place.  Where  the 
owner  Is  a  nonresident.  If  taxed  at  all,  it 
must  be  taxed  In  the  township,  school  dis- 
trict, or  city  In  which  it  is  located;  and,  to 
be  taxable,  It  must  be  held  to  have  a  situs 
of  Its  own.  The  authorities  with  reference 
to  the  situs  of  a  Judgment  are  not  numerous, 
and  no  case  Is  called  to  our  attention  where 
the  precise  point  now  under  consideration 
has  been  decided  in  an  action  where  tbe 
owner  of  the  Judgment  resided  out  of  tbe 
state.  But,  In  cases  where  the  owner  re- 
sided in  the  state,  It  has  been  held  that  the 
situs  of  the  Judgment  for  purposes  of  taxa- 
tion is  at  the  residence  of  tbe  Judgment  cred- 
itor. Meyer  v.  Pleasant,  41  La.  Ann.  646,  4 
South.  258;  People  v.  Eastman,  25  Cal.  601. 

When  this  case  was  first  considered,  tbe 
writer  was  strongly  Inclined  to  the  opinion 
that  a  Judgment  should  be  held  to  have  a 
situs  of  Its  own  at  the  place  where  the  rec- 
ord of  the  court  rendering  It  Is  kept;  but  It 
seems  quite  clear  that,  if  the  owner  be  a 
resident  of  this  state,  its  sltns  is  with  him, 
at  bis  place  of  residence,  and  there  Is  no 
purpose  expressed  by  tiie  legislature  to  give 
Judgments  in  favor  of  nonresidents  a  situs 
for  the  purpose  of  taxation.  If  the  legisla- 
ture wishes  to  change  tbe  rule,  and  establisb 
a  situs  for  taxation  for  all  Judgments  render- 
ed by  the  courts  of  this  state,  it  ought  to  em- 
ploy language  expressive  of  its  purpose  to  do 
so.  Tbe  natural  Implication  from  the  lan- 
guage In  fact  employed  would  seem  to  be 
that,  as  to  the  situs  of  credits  for  taxation, 
the  mtes  generally  recognized  were  intended 
to  be  followed.  The  Judgment  is  affirmed. 
AU  the  Justices  concurring. 


BANB  K  aL  T.  HABTZBLU  Sheriff. 
(Supreme  Court  d  Kansas.  Dee.  5,  1800.) 

ChITTBL  SIortOAOB— PSSORIPTtON  — FBAVn— Bx- 

CB8BIVE  8KC0RITT— FdTOBB  ADVANOBB— 

Iksolvbnot  — Fbbvbbbncbs. 

1.  The  fact  that  the  goods  mortgaged  are 
more  than  enongh  in  value  to  secure  the  indebt- 
edness does  not,  of  itself,  establish  fraud,  even 
if  a  badge  thereof:  bat  perhaps  the  secnrity 
might  be  so  exceasive  as  to  cast  suspicion  ixpoa 
tbe  transaction  to  the  r'xtent  of  requiring  an  ex- 
planation. 

2.  A  chattel  mortgage  given  In  good  fitlth  for 
a  greater  sum  than  is  owing  by  we  mortgagor 
to  the  mortgagee,  to  secure  both  a  present  in- 
debtednesB  and  future  advances  to  tie  made  by 
the  mortgagee,  is  not  fraudulent  in  law  as  to 
creditors  of  the  mortgagor,  even  though  tbe 
mortgage  does  not  express  upon  its  face  that 
the  excess  is  for  future  advances,  but  recites  the 
securing  of  promissory  Botes,  which  amount 
to  the  existing  indebtedness  and  the  contemplnt' 
ed  future  advances  combined,  as  if  all  the  uot^ 
were  given  for  an  existing  indebtedness.  ' 

3.  It  ia  permiHtbie  for  one  bona  fide  are/ 
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or  of  ft  failinit  debtor  to  ■ecnre  a  pceference  over 
others  by  obtaininir  a  <diattel  tDortgaKe  from 
Buch  debtor,  and  filing  It  for  record;  aod.  udIpm 
Btich  preferred  creduoi  staods  in  some  relation 
of  conQdence  to  the  others,  be  U  ouder  bo  obli^- 
tloa  to  disclose  to  them  what  he  has  done,  or 
what  he  InteodB  to  do,  to  protect  hia  owa  later- 
est. 

4.  Under  a  chattel  mortfrafre  npcm  "all  the 
stock  of  clothiDK"  aad  "furDiBhia;;  goods"  in  a 
ceruin  store  buildioK,  no  goods  will  paw  whtdi 
do  not  come  within  the  description  of  "dothioc" 
or  ^'furniBhlng  goods." 

(Srllabtia  hr  the  Conrt) 

Error  from  district  court,  Chaatanqua 
county;  Laclen  Earle,  Judge. 

Replevin  by  Clement  Bane  ft  Co.  agalnat 
8.  T.  HartEell,  sheriff.  From  a  judgment 
for  defendant,  plalntlDte  bring  error.  Reversed. 

The  evidence  tended  to  show  tliat  B.  S. 
Latsbangli  was  engaged  In  trade  in  his  owa 
building  at  Sedan.  He  became  Indebted  to 
the  Sedan  National  Bank  upon  promissory 
notes  amonntlng  to  $S.SOO,  to  eemre  whldk, 
cn  November  20,  1891,  he  execated  a  (diattel 
mortgage  on  his  eotire  stock  of  goods,  4>ut 
tbls  mortgage  was  Dot  flled  for  reeord  aatiil 
January  20.  189Z.  After  tte  «xecvtk>n  of 
said  mortgage,  Latsbaujib  became  further 
Indebted  to  said  bank  In  the  svm  of  $150.  evi- 
denced by  two  promissory  notes  «f  $75  each. 
He  was  indebted  to  tiie  Western  Pumlshii^ 
Goods  Company  in  a  sum  between  $300  and 
$400,  which  Indebtedness  was  ansecoMd. 
He  owed  to  Clement  Bane  ft;  Co^  of  Cblcago, 
on  account  for  gooda,  $3,197.45.  and  on  a 
promissory  aote  of  4atc  November  18,  1891, 
for  $400,  payable  in  40  days,  with  interest  at 
8  per  cent  peraiinnni  from  date,  all  of  which 
indebtedness  was  unsecured.  There  was  an 
incumbrance  of  $1,000  on  the  store  building, 
wtiich  was  probably  tbe  greater  part  of 
its  value,  and  an  txKumbrance  of  $000  oa  a 
quarter  section  of  land  north  of  Sedan, 
which  was  more  than  half  its  valne.  He  al- 
so owned  a  block  in  Bast  Sedan,  worth  $100 
to  $200.  unincumbered,  and  this  was  sub- 
stantially all  the  property  be  owned  outside 
of  the  stock  of  goods.  On  January  18,  1802, 
John  T,  Karbart,  the  traveling  salesman  and 
representative  of  Clement  Bane  ft  Co.,  call- 
ed upon  Latsbaugh,  for  the  purpose  of  taking 
his  order  for  goods  for  the  spring  trade,  his 
sample  trunks  being  In  tlie  store  and  open, 
ready  for  the  examination  of  goods.  Before 
anything  bad  been  done,  however,  in  the 
way  of  selection,  Latsbaugh  told  Earhart 
that  he  was  owing  a  great  deal  of  money. 
Earhart  then  said  to  Latsbaugh  that  he  was 
owing  Clement  Bane  ft  Co.  a  pretty  large 
bill,  and,  before  Koiog  any  further,  he  would 
like  to  have  security  for  the  past  indebted* 
ness,  and  also  for  the  goods  ordered,  and 
Latsbaugh  agreed  to  this.  Accordingly  Ear- 
hart went  to  the  law  office  of  J.  D.  McBrian, 
■Bd  employed  bim  to  draw  up  a  chattel  mort* 
gage  on  Latsbaugh's  stock  of  goods.  Ear- 
hart then  went  hack  to  the  store,  and  had 
Latsbaugh  to  accompany  him  to  McBrlan's 
office,  where  a  chattel  mortgage  was  drawn 


to  aecum  nkie  promissory  notes  of  $555.55 
each,  oue  being  payable  each  month  for  ttie 
nine  succeeding  months.  The  deaertptlon  of 
the  mortgaged  property  was  as  follows:  **AQ 
tbe  stock  Of  clothing,  fumlshtng  goods,  and 
fixtures  now  owned  tr  E-  S.  Latsbai^h.  aod 
kept  In  tbe  building  eitnated  on  kit  number 
five  (5^  in  block  number  twenty-two  VJ^), 
in  tbe  dty  of  Sedan,  Ctaautauqua  county, 
Ejaosas,  and  all  notes  and  book  acooonts 
pertalnlag  to  his  business."  Nothing  was 
said  to  McBrlan  about  tbe  sum  secured  be- 
ing greater  than  tbe  existing  indebtednees, 
and  he  knew  nodilng  aboot  tbe  transaction, 
further  than  tbat  he  was  tnstrocted  to  draw 
the  notes,  and  secure  them  by  tbe  chattel 
mortgage.  Before  tbe  deliveiy  ef  the  pni^m, 
Esjhail  asked  Latsbaugh  it  hia  stock  was 
subject  to  any  incumbrance,  and  Latsbaugh 
aiMwered  tbat  be  bad  given  some  kind  of  a 
document  «f  Uke  natnre  to  ■ecvn'e  the  Sedan 
National  Bank,  but  he  did  not  know  exactly 
what  it  was.  It  was  agreed,  at  the  same 
tkoe,  tbat  lAtsbaugh  «honld  continue  to  seA 
the  goods  es  the  agent  of  dement  Bane  ft 
Co.,  that  be  -should  4ei>oslt  the  proceeds  of 
tbe  sales  U  the  First  National  Bank  each 
flay  In  his  name,  an  such  agent,  and  i^uld 
remit  the  same,  less  expeoaes.  weekly  to 
Clement  Bane  ft  Oo.  71m  mortgage  was 
then  recorded,  and  thereafter,  on  tbe  same 
day.  a  seletAlon  of  spring  goods  wtts  nade^ 
and  a  bill  theroof  transmitted  to  OleoBeat 
Bane  ft  Co.,  the  amount  of  tin  onler  betng 
$1,828.40.  Latsbaugh  then  ga-re  Eattanrt  a 
check  on  the  Seton  National  Bank  fer  9300 
which  was  paid,  leaving  a  balance  of  $8  onlj 
tn  his  credit  Tbe  $S00  payment  was  credit- 
ed on  one  of  the  notes.  No  sign  was  pm  np 
at  the  store  Indicating  that  LatSban^  was 
ooMlnvlag  business  as  the  agent  of  Clement 
Bane  &  Co.,  and  no  change  was  made  ta  the 
books  of  aeoovat  although  some  goods  were 
sold  «D  credit,  and  cbai^ped  upon  tbe  books. 
On  January  21,  1S92,  the  Weertera  Pumlsh* 
Ing  Goods  Company  and  the  Sedan  NatlonsI 
Bank  oommenced  actions  against  Lntsbnngh 
on  their  respectfre  dalms,  and  orders  of  at- 
tachment were  issued  therein,  and  8.  T. 
HartieU,  the  sheriff,  levied  said  wifts  tipon 
said  stock  of  goods  and  fixtures  and  tbe 
books  of  account  The  appraisement  sbows 
that  the  book  accoants  were  appraised  at 
$530,  and  the  goods  and  fixtures  at  $(L0.'i6.19. 
making  a  total  of  96.606.19.  About  tbe  time 
tbat  the  order  for  the  blU  of  spring  goods 
reached  Clement  Bane  ft  Co.,  they  received 
notice  of  tbe  attachment  suits,  and  tbe  goods 
were  never  forwarded  to  Latebauirb.  On 
February  10,  1802.  Clement  Bane  ft  Co.  com- 
menced their  action  of  replevin  against  the 
BbertfT,  and  said  goods  and  fixtures  and  the 
account  books  were  taken  by  the  coroner 
from  the  sberiCT,  wbo  gave  a  redelivery  bond, 
and  retained  possession,  and,  by  order  of  tbe 
court,  he  sold  all  the  property  on  March  IS. 
1802,  at  public  auction,  to  the  Sedan  Matioiul 
Bank  for  $4,040.  '  In  the  petition  In  the  re> 
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fderln  action,  Clemeat  Bane  9t  Co.  claimed 
a  qieclal  ownenlilp  to  the  extent  of  (3.403.09, 
beddes  Intweat,  and  tbey  averred  that  tlie 
balance  of  tbe  claim  under  tbelr  chattel 
mortgage  waa  for  gooda  bargained  and  sold* 
but  not  delivered,  to  Latebaugh.  After  the 
chattel  nuMTtgage  was  given  to  Clement  Bane 
Jk  Go,  Latabangh  execnted  a  mortgage  on 
the  store  building  to  the  Sedan  National 
Bank,  to  secure  one  of  the  promissory  notea 
held  It.  and  amounting  to  91.100.  this  be- 
ing a  aecond  mortgage.  A  trial  of  tbe  re- 
plevin action  before  the  court  without  a  jury 
resulted  In  a  general  finding  and  Judgment 
in  favor  of  the  defendant  on  June  22,  1892, 
•Dd  Clement  Bans  ft  Co.  bring  the  caae  ham 
(or  review. 

Dobba  ft  BtokeTp  for  plaintiffs  in  emv.  H. 
B.  Sadler  and  J.  B.  ft  W.  1.  Zlegler,  for  de- 
fendant in  enor. 

MABTXN,  G.  J.  <after  atathig  the  facts). 
1.  The  finding  of  the  court  being  general  In 
favor  of  tbe  defendant,  the  judgment  based 
thereon  mnsit  be  atllrmed.  If  there  la  any 
evidence  hi  the  record  talrly  tendli^  to  Im- 
peach the  nlldlty  ot  the  mortgage  executed 
by  Latsbangh  to  Clement  Bane  ft  Oa.;  other- 
wise, It  must  be  reversed.  Counsel  for  the 
plaintiffs  argue  at  length  that  the  valne  of 
the  property  aecerlng  their  claim  was  not 
exceaslve,  and,  even  If  so,  the  validity  of 
their  chattel  mortgage  would  not  be  affected 
by  reason  thereof.  Counsel  for  defendant 
say  tint  tbe  question  of  excessive  security 
was  considered  the  trial  court  only  In- 
cidentally, and  they  do  not  seem  to  rely  up- 
on this  point  It  appears  to  t>e  well  settled 
that  a  chattel  mortgage  Is  not  rendered  per 
se  either  TOld  or  voidable  because  It  covera 
more  property  than  enough  to  secure  the 
debt  In  the  present  case,  Earhart  supposed 
tbe  value  of  the  mortgaged  property  to  be 
about  double  the  amount  of  the  pasr-due  In- 
debtedness upon  the  account  and  the  prom- 
issory note  just  maturing,  but,  as  the  mort* 
gage  was  Intended  also  to  secure  the  amount 
of  the  order  for  spring  goods,  placed  at 
about  $1,800,  It  could  scarcely  be  contended 
that  the  security  was  excessive.  It  Is  a  mat- 
ter of  common  knowledge  that  a  stock  of 
goods  closed  out  at  a  mortgagee's  or  a  sb«^ 
tff's  sale  will  not  geoerftlly  bring  anything 
near  Its  cost  price,  and,  before  tbe  trial  of 
this  case,  the  goods  had  been  sold  presuma- 
bly to  the  best  advantage  for  $4,040,— a  sum 
not  greatly  In  excess  of  tbe  past-due  Indebt- 
edness to  Clement  Bane  ft  Co.  after  the  pay- 
ment of  costs  and  expenses,  and  not  nearly 
sutHclent  to  secure  them  tf  the  ord«r  for  the 
spring  goods  had  been  flUed,  as  contemplated, 
at  the  time  the  chattel  mortgage  was  ex- 
ecuted. In  Miller  v.  Krueger,  8«  Kan.  344. 
348. 13  Pac.  &41,  043.  tbe  mortgagee  supposed 
that  the  value  of  the  property  mortgaged  was 
about  double  the  amount  of  the  ladebtedness 
•ecured  thereby,  although,  tm  the  trial,  the 


jury  found  the  value  ef  tlie  property  to  be 
leas  than  the  amount  ef  the  debt,  and  it  was 
h^  that  the  fact  that  the  mortgagee  over- 
estimated the  value  of  the  property  did  not 
render  tbe  mortgage  void.  The  moe  fact 
that  the  security  given  Is  more  than  neces- 
sary does  not,  of  Itaolf,  establish  fraud. 
Some  of  the  cases  heid  that  It  Is  not  even  a 
badge  w  Indication  of  fraud,  yet  we  are  not 
pr^iared  to  say  that  the  security  might  not 
be  so  excessive  as  to  east  saspldiMi  apon  tbe 
good  faith  ot  the  transaction  to  tbe  oitent  of 
requiring  an  explaaathm.  Downs  v.  Klssam, 
10  How.  102,  108;  Banking  Co.  v.  Costello.  45 
Neb.  119,  140,  68  N.  W.  376,  382;  X>ry<^)ods 
Go.  V.  Strauss.  46  Neb.  7»3,'«4  N.  W.  22S. 

2.  It  Is  said  tai  the  brief  of  the  defendant's 
counsel  that  '*the  real  contentlMi  tbit  de- 
fendant was  that  the  giving*  of  the  mort- 
gage for  $1,800  of  debt  which  did  not  exist, 
the  concealment  of  such  tact  from  plalntUfsT 
own  attorney,  and  from  Blchardson  and  Stat 
lard,  officers  of  the  Sedan  Natkmal  Bank,  In 
connection  with  many  other  matolal  fkcti 
and  clrenmstanees  surronndlng  the  transae> 
tlon,  showed  bad  faith  on  thB  part  of  the- 
partles  to  tbe  mortgage,  and  proved  that 
Latshangb  and  Barhart  co-op«aSed  and  coo* 
spired  together  to  Under,  delay,  and  defraad 
the  Sedan  National  Bank,  and  all  ottaerered* 
itors  of  Latsbaugh.** 

The  principal  point  rellM  by  tke  de> 
fendant  Is  that  the  chattel  mortgage  was 
given  for  a  sum  about  $1,800  greater  diaa 
tbe  existing  Indebtedness.  If  the  proof  tend- 
ed to  show  that  the  Inclusion  ot  this  extra 
sum  was  fraudulent  on  tbe  pact  of  tbe  phiin- 
tlflt,  and  for  the  purpose  of  cover4i«  op  Ijitn- 
baugb's  property  with  a  pretended  <^lm,  in 
order  to  hinder  or  delay  other  creditors,  this 
would  render  the  mortgage  void  as  against 
him.  Wallach  v.  Wylle,  28  Kan.  138,  ISt, 
153;  Whistead  v.  Hulme,  S2  Kan.  566,  575,  4 
Pac.  904,  990.  We  fail,  however,  to  find  ht 
the  record  any  evidence  of  such  fraudulent 
Intent  The  spring  goods  appear  to  have 
been  ordered  in  good  faltb,  and  presumably 
would  have  been  forwarded  soon,  had  It  not 
been  for  tbe  action  of  other  creditors  In 
pressing  their  claims.  The  fact  that  a  ssort- 
gage  given  by  an  hncdvent  person  secures  a 
greater  sum  than  is  actually  due  la  not  con- 
clusive evidence  of  fraud,  but  Is  subject  to  ex- 
planation (Bush  V.  Bush,  33  Kan.  556,  507, 
6  Pac.  794,  801;  Corbbi  v.  Klncatd,  33  Kan. 
649,  652,  7  Pac.  14,->,  147);  and  a  chattel 
mortgage  may  be  lawfully  given  to  secure 
future  advances  (Jones,  Ohat  Mortg.  94. 
and  oases  cited).  It  cannot  be  extended,  as 
against  a  creditor  of  such  mortgagor,  to  cover 
advances  not  contemplated  at  tbe  time  of  Its 
executioD  (Sims  v.  Mead.  39  Kau.  134);  btrt 
a  mortgage  on  a  stock  of  goods  for  $1,500 
was  sustained  by  this  court,  although  tbe 
sum  of  $1,000  only  was  advanced  at  the 
execution  of  the  mortgage,  the  remainder  be- 
ing paid  soon  thereafter  (Mercantile  Co.  v. 
Burson.  88  Kan.  278,  16  Pac.  804).    And  te 
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another  cose  Itwas  beldbythto  eonrt  thattbe 
giving  ot  a  mortgage  for  a  larger  mtm  tlian 
was  loaned  thereon,  and  with  a  Tlew  of  cov- 
ering future  loans  np  to  the  amount  of  the 
mortgage,  Is  not  conclusiTe  evidence  of  fraud, 
but  Is  open  to  explanation  as  to  the  good  or 
bad  faith  of  the  parties  to  the  transaction, 
▲lien  T.  Fuget.  42  Kan.  672, 22  Pac.  725.  And 
where  a  chattel  mortgage  was  made  to  se- 
cure In  part  a  valid  debt,  and  in  part  money 
advanced  upon  an  Illegal  contract,  this  court 
held  that  It  might  be  enforced  to  the  extent 
of  the  valid  debt,  although  void  as  to  the  res- 
idue, the  illegal  part  being  separable  from 
that  which  was  unobjectionable  (Rathbone 
T.  Boyd.  80  Kan.  4Sb.  489,  2  Fac.  661.  667); 
and,  tdils  being  so,  we  see  no  good  reason 
against  the  securing  of  an  existing  debt  and 
a  contlngeat  liability  1^  tlie  same  chattel 
mortgage. 

Oonsldwatlona  ot  much  weight  haTS  been 
suggested  against  the  validity  of  cbattd 
mortgages  given  to  secure  future  advances, 
without  truly  disclosing  the  nature  of  the 
transaction,  or  under  an  sopearanee  of  an 
existing  indebtedness,  ss  In  tbls  case.  Donbt- 
less,  uau^  trouble  and  lltl^ittoD  would  be 
avoided  If  chattel  mortgages  were  so  drawn 
as  to  state  fully  and  exidlcIHy  the  nature  of 
ttie  obUgatlona  that  tbey  are  given  to  secure; 
but  the  weight  of  authorl^  ajnwars  to  es- 
tabUsta  the  doctrine  that  it  Is  only  necessary 
that  the  debts  secured  be  described  with 
auch  certainty  as  to  enable  creditors  to  as- 
cotabo,  dtbw  from  the  condition  ot  the 
mortgage  or  by  inqniiy  aliunde,  the  extent 
ot  the  Incumbrance,  and  that  the  mortgage 
may  be  in  the  form  of  a  securltr  for  pay- 
ment of  a  certain  sum,  lenTiug  the  true  na- 
ture of  the  transaction  to  be  shown  parol 
Veoot.  Jones,  Chat  Mortg.  |  86,  and  authorl* 
ties  dted;  Berry  t.  O'Oonnor,  SB  Minn.  29, 
SI  N.  W.  840;  Oriffln  T.  OH  Oo^  11  N.  J. 
Eg.  49.  The  snprane  court  of  California 
beld  In  Tully  Harloe,  85  CaL  802,  that  a 
note  and  mortgage  given  in  good  faith  for 
a  greater  sum. than  was  due  by  tbe  mort- 
gagor to  tbe  mortgagee,  to  secure  both  a 
present  indebtedness  and  future  adrances  to 
be  made  I9  the  mortgagee,  Is  not  fraudulent 
In  law  as  to  the  credltwa  of  the  mortgagor, 
because  given  for  a  greater  sum  than  was 
due,  evoi  though  the  mortgage  did  not  ex- 
press upon  its  face  that  the  excess  was  for 
future  advances,  and  that  such  mortgage 
need  not  express  its  object  upon  Its  face,  al- 
though it  would  be  better  that  it  do  so. 

8.  The  knowledge  of  Barbart  that  Lata- 
baugh  was  largely  indebted  to  the  Sedan 
National  Bank  and  others  is  Imputable  to 
the  plalntUfli,  but  It  was  permissible  tor  tbem 
to  secure  a  iweference  over  all  other  credlt- 
ora,  and  tills  tbiey  did  by  obtaining  a  cliattel 
mortgage,  and  baring  it  filed  tor  record. 
Bank  V.  Rldenonr,  46  Kan.  718,  27  Pac.  150. 
They  were  under  no  obligation  to  disclose 
to  their  attorney  anything  more  than  was 
necessary  for  bis  Information  In  drawing  the 


notes  and  the  mortgage,  nor  to  tell  tbe  ofil- 
cers  of  the  Sedan  National  Bank  what  ttaey 
had  done,  or  what  th^  were  going  to  do. 
Ko  relation  whatever  existed  between  tbe 
plaintiffs  and  the  bank  requiring  any  dis- 
closure hy  the  former  to  tlie  latter.  If  tbe 
bank  had  relied  upon  Its  chattel  mortgajce.  It 
may  be  that  Earhart  had  suffli^nt  notice  of 
Its  existence  to  put  him  and  the  i^ntUEs 
upon  Inquiry  as  to  its  terms,  and  thna  cure 
its  want  of  registry,  and  so  tbe  claim  of 
the  bank  might  have  been  entitled  to  priority 
over  that  of  the  plaintiffs;  but  tbe  bank 
chose  to  rely  upon  an  attachment  lien  of  a 
later  date  than  that  conferred  the  cbattd 
mortgage  of  tbn  plalntlfi^  and  we  cannot 
consider  what  rights  ibe  baidt  might  bave 
obtained  under  its  chat*«I  mortgage. 

This  disposes  of  the  only  vpedflc  objec- 
tions raised  against  toe  validly  of  tbe  chat- 
tel mortgage  given  to  the  plalntlfls,  and  we 
need  not  consider  any  other.  We  will  say, 
bowever,  that  the  evidence  afflmatlvely 
^ws  that  tihe  Indebtedness  of  Latsbangh 
to  the  plaintiff)!  was  bona  flde,  tbe  order  tak- 
en for  tbe  spring  goods  was  in  the  osoal 
coarse  of  business,  and  we  see  notbtag^  what- 
ever indicating  any  other  purpose  oa  the 
part  of  the  plaintiffs  tlun  to  secure  tbe  past 
Indebtedness,  and  that  which  would  accme 
by  the  flllhic  of  the  rader  for  qtrtng  Sooda. 

4.  Tbe  plaintiffs  re^tlevied.  wltta  the  otliN- 
goods,  437  p^  9t  men's,  boys',  women's 
and  children's  boots,  shoes,  slavers,  mbbm, 
articB,  and  some  otber  articles,  perhaps  not 
covered  by  the  plaintiffs'  chattel  mortgage. 
Earhart  testified  that  boots  and  Shoes  did 
not  come  within  the  uMcrlptlon  of  clothing 
or  furnishing  goods.  Tbe  dMcrlptlon  of  tbe 
stock  In  the  mortgage  is  restrlctlva.  and  tlie 
plaintiffs  obtained  no  light  to  goods  not  with- 
in its  terms.  On  anotlwr  trial  this  branch 
of  the  case  will  no  doubt  rectire  tbe  further 
oensldenitlon  ot  the  trUa  court 

Tbe  Judgment  must  be  reversed,  and  the 
case  remfiuded  tbr  a  new  trial.  AU  tha  Jna- 
ttces  concurring. 


0ABT1BB  V.  CHRISTIE  et  sL 
(Suiffeme  Court  of  Kaniaa.  Dee.  6,  1806L) 
Pabtrbiuhip— BoxD  or  Sokvivor— Lusujtt  or 

SURBTIBA— AHOTHRR  SOIT  PSNDINS. 

1.  Id  case  of  a  partnership  estate,  ivliere  the 
surviving  partner  bad  been  cited  twiore  the  pro* 
bate  court,  and  had  given  a  bond,  and  undertak- 
en the  management  and  settlement  of  the  part- 
nership estate,  and  where  the  debts  of  the 
partnersliip  had  been  paid,  and  the  estate  prac- 
tical^ settled,  except  to  make  an  aecountlog, 
and  to  divide  the  assets  between  the  survlTing 
partner  and  the  sole  heir  of  tbe  deceased  part- 
ner, the  district  court  has  jurisdiction  in  an  ac- 
tion for  accounting  betweai  them,  alUiougfa  the 
matter  is  pending  In  the  probate  court,  and  no 
final  settlement  of  the  estate  has  been  made 
therein. 

2.  The  sureties  upon  the  bond  of  the  surriT- 
ing  partner  cannot  be  hM  reqwnsible  for  lia- 
bilities on  transactions  between  the  partners 
prior  to  the  formation  of  the  partnership^  cor 
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for  the  indlTidiial  liabUities  of  its  members  out- 
side of  tBe  partnenhip  business;  nor  can  they 
be  hdd  liable  for  more  than  the  amount  of  the 
partnership  estate  which  was  in  the  hands  of 
the  sorriTmc  iiartner  when  the  bond  was  eu> 
cuted. 

(Srllabw  hr  the  Gonrt) 

Error  from  district  conrt,  Uuton  eonntf; 
Lnclen  EiErle,  Judge. 

Action  M.  A.  Carter,  administratrix  of  8. 
F.  Oarter,  deceased,  against  John  B.  Ohristle 
and  others.  From  a  Judgmmt  for  defend- 
ants, plaintiff  brings  error.  Beveised. 

Jetmore  ft  Jetmor^  for  plaintiff  In  «m». 
Keller  &  Dean,  for  defendants  in  error. 

JOHNSTON,  J.  This  wai  an  action  upon 
the  bond  given  by  John  S.  Christie*  aa  sur- 
viring  partner  of  tbe  late  firm  (HC  Ghrirtle  & 
Carter.  The  firm  was  engaged  In  the  bank- 
ing business  from  Jnne»  1886,  until  July  8» 
1887,  when  S.  F.  Garter,  a  member  of  the 
partnership,  died.  Intestate.  M.  A.  Garter,  bis 
widow  and  acAe  belr,  was  appointed  adminis- 
tratrix of  the  estate,  and  John  S.  Christie,  the 
snrvlTlng  partner,  was  appointed  and  for  a 
time  acted  as  co-admlnlstrator,  but  he  sabse- 
quently  resigned,  and  M.  A.  Carter  became 
sole  admlnlstratxiz  of  the  estate.  After  the 
decease  of  Carter,  Christie  carried  on  the 
banking  business  nnder  the  same  firm  name, 
without  giving  a  bond  as  suniTlng  partner 
until  Bome  time  In  September,  1889,  when  M. 
A.  Garter  caused  a  citation  to  be  Issued  fnmi 
the  probate  court  requiring  Christie  to  execute 
a  bond  as  surviving  partner,  and  to  proceed 
with  the  settlement  of  the  partnership  estate 
fak  accordance  with  law.  In  pursuance  of  the 
citation,  a  bond  was  executed  fay  Christie,  aa 
annrlTlng  partner,  which  was  approved  on  the 
24th  day  of  September,  1889.  On  December 
26,  1880,  H.  A.  Carter,  aa  administratrix, 
brought  an  action  against  John  S.  Christie  In 
the  district  court  for  an  accounting  of  the 
l^fnirtng  buBlness;  and,  In  addition  to  the  facte 
stated,  she  allied  that  Ghristie  had  refused 
to  dlsdoae  the  status  of  the  bualness.  and  had 
not  since  the  giving  of  the  bond  made  any  te> 
port,  either  final  or  otherwise,  as  snrrtvlng 
partner,  to  the  probate  court;  that,  when  the 
appraisement  was  made,  he  had  failed  to  ex- 
hibit the  assete  of  the  partnership  to  the  ap- 
praisers, or  to  aid  them  in  making  a  correct 
appraisement  of  the  property;  that  although  S. 
F.  Carter  had  been  ^tead  for  over  two  years, 
and  all  the  debts  due  from  the  firm  had  been 
paid,  no  steps  were  being  taken  by  Christie 
to  close  up  the  partnership  business,  nor  bad 
he  made  payment  of  any  portion  of  the 
amount  due  her  as  sole  heir  of  the  estate  of 
S.  F.  Carter.  It  is  alleged  that  there  la  no 
adequate  remedy  at  law,  and  she  therefore 
prays  for  on  accounting  of  the  buslnera  be- 
tween her  late  husband  and  Christie,  and 
for  Judgment  for  the  amount  found  to  be  due 
to  her.  A  referee  was  appointed,  who  heard  the 
case,  and  found  that  Christie  was  Indebted  to 
the  plaintiff;  and  upon  the  report  made,  and 


on  Jannaiy  5,  1801.  Jndgm^  waa  rendered 
in  faror  of  the  plaintiff  for  ni.782.  On  Oc- 
tober 29, 18K1,  the  present  action  was  broivtat 
npw  the  bond  of  the  sarrlvlng  partner,  la 
which  they  atfted  a  recoreiT  of  the  amount  of 
the  judgment,  together  with  Interest  thereon. 
In  the  answers  filed  by  Christie  and  the  sure- 
ties upon  his  bond.  It  was  allcsed  that  the 
Judgment  mentioned  waa  vtrtd,  In  that  the 
court  rendering  It  had  no  Juriadlctton;  that 
the  subject-matter  of  the  action  was  of  pro- 
bate Jurisdiction,  and,  as  It  waa  pending  and 
undetermined  In  that  court,  the  district  court 
could  not  properly  take  cognisance  of  It,  or 
rwder  a  Judgment  thereon. 

At  the  trial,  the  proceedings  and  Judgnwnt, 
Including  the  execution  with  the  return  of 
nnHa  bona,  were  Introduced  In  evident  by 
the  plaintiff;  and,  having  rested,  the  defend- 
ants  demurred  to  the  evidence,  which  demur- 
rer was  sustained  by  the  court  In  support 
of  that  ruling.  It  la  argued  that  the  Judgment 
agalnat  Christie  In  die  accounting  case  is  T<^d, 
for  Um  reasm  that  the  estate  was  In  process 
of  setUonent  in  the  probate  court,  and  that 
that  court  had  ezdualre  Jurisdicttcm  to  settle 
and  close  up  the  partnership  estate.  Probate 
courts  are  Invested  with  jurisdiction  over  such 
estates,  and  may  proceed  to  settle  the  same 
as  In  cases  at  ordinary  admlniatratton.  It  Is 
true,  as  contended,  that  when  the  probate 
conrt  has  acquired  jurisdiction  over  an  unset- 
tled estate^  and  that  conrt  can  ^ord  adequate 
relief,  aetlona  ta  other  Jurlsdlcthms  agaiiut 
the  administrator  will  not  be  encouraged.  It 
is  a  general  rule,  too,  that,  in  cases  where  two 
conrte  have  concurrent  jurisdiction,  the  one 
that  first  takes  cognizance  of  the  case  will  re- 
tain It  to  the  exclusion  of  the  other.  Stratton 
V.  McGandlev,  27  Kan.  806;  Proctor  t.  Dick- 
low,  57  Kan.  — ,  46  Pac.  86.  Tha  mere  gir* 
lug  of  jurisdiction,  however,  to  one  court,  does 
not  show  that  It  must  be  excised  exduslvely 
^3ly  that  conrt  The  district  courts  are  Invest- 
ed with  fnll  chancery  and  common-law  juris- 
diction; and  there  being  nothing  In  the  act 
concerning  the  administration  of  estates  which 
shows  that  the  legislature  Intended  to  confer 
exclusive  jurisdiction  on  the  probate  conrt  In 
suite  against  eatates,  or  to  withhold  It  from 
the  district  court,  the  latter  may  exercise  ju- 
risdiction over  estates,  and  over  heirs,  exeo- 
ntors,  and  administrators,  whenever  the  spe- 
chil  drcnmstancee  bring  the  case  under  some 
recognised  head  ctf  eqi^ty,  or  when  adequate 
relltiF  cannot  be  obtained  in  the  probate  court 
Bboonaker  t.  Brown,  10  Kan.  883;  Johnson  t. 
Cain.  IS  Kan.  532.  In  Anderson  r.  Beebe,  22 
Kan.  768,  a  cmtroversy  arose  as  to  an  un* 
settled  estate,  and  an  arbttration  waa  had, 
which  was  made  a  rule  of  the  district  court 
It  waa  cimtonded  that  as  It  was  a  matter  aris- 
ing In  the  settlement  of  an  estate.  It  could  only 
be  adjudicated  In  the  probate  conrt.  It  waa 
held,  howevw,  that,  "If  a  controversy  exlsta 
prima  fiide,  the  district  court  haa  juriadietloB 
of  It.  CoidroTNviK  between  a  surviving  paife- 
ner  and  the  administrator  and  belr  <tf  Uu  de- 
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cdBsed  partner— perbapB  not  all,  but  certamly 
•ome,  and  probably  most,  of  tbem— are  cos- 
Bliabto  In  ttat  court,"  In  Klemp  t.  Winter, 
33  Kaa  aev.  It  van  decided  tlut,  while  tbe 
protMM  oomta  of  tUe  state  bare  general  Jn- 
Kl8dlctk>a  over  tbe  estatee  of  mlnom,  tbere 
was  notUng  to  Indicate  the  taking  away  or 
Umlthig  tlw  JnrladictloD  of  tbe  district  court 
tn  tbat  class  «(  cases;  and,  wbeve  a  complete 
remedy  canaot  be  oUalned  In  the  probate 
coart,  a  party  may  riglitfally  InnAe  the  Jails- 
dictlon  of  tbe  district  court  It  waa  also  held 
Itot.  when  tbere  1b  a  branch  of  tbe  case 
wblcb  most  necessarily  be  taken  to  the  dis- 
trict court,  that  court  will,  for  tbe  purpose 
■eC  aToldinff  a  dlrlston  oC  tbe  snblect-matter  or 
a  multiplicity  of  suits,  take  Jurisdiction  of  the 
wbolb  subject<matter,  and  dispose  of  tbe  same 
aa  Justice  and  equity  lequlrB.  Tbe  jnrisdle- 
tan  of  tbe  district  conrt  in  such  matten  Is  an 
cqottable  one,  and  In  ita  exercise  that  conn 
wlU  be  governed  by  tbe  rules  of  equity,  one 
ti  wUch  is  tbat,  as  a  general  rule.  It  will  only 
take  Jurisdiction  wbere  tbe  plaintiff  has  no 
sther  adequate  remedy  ordinary  legal  pro- 
eeedlnga  in  the  trllianal  especlaily  prorided 
by  statute.  Kotbman  v.  Markson,  M  Kan. 
S42, 9  Pac.  218;  Gafford  Dicklnaon,  $7  Kan. 
287,  IS  Pac.  175;  McLean  w.  W«bBter,  4S 
Kaa.  44.  21  Pac.  10.  In  tbe  ease  of  In  re 
Hyde,  47  Kan.  281.  27  Pac.  1002.  tt  was  beM 
"no  be  aettled  law  In  tbia  state,  wben  certain 
tacts  exist  growing  oat  of  tbe  liabilities  ot  a 
deceaaed  peraon.  or,  it  may  be,  arising  ont  of 
the  settlement  of  the  estate  of  a  deceased  per^ 
■on,  wherein  the  probate  court,  by  reason  of 
Ha  limited  Jnrlsdictloa  and  restricted  authori- 
ty, cannot  protect  and 'enforce  the  rights  of  all 
persoDs  luTotred  In  tbe  controTersy,  tbe  equi- 
taMe  power  of  tbe  district  court  may  be  In- 
TOked  in  tbeir  behalf."  The  matter  of  taking 
an  accounting  comes  witbtn  a  recognized 
head  of  equity  Jurisdiction,  and  It  Is  one  In 
which  a  full  measure  ot  rdlef  cannot  always 
ba  obtained  In  tbe  probate  court.  Bspecfally 
la  It  true  where,  as  In  this  case,  tbe  account- 
ing appears  to  Inrolve  matters  outside  of  tbe 
partnenhlp  business.  Tbe  probate  court  conKi 
not  take  cognisance  of  an  Indlrldnal  Hablllty 
from  Cbilstle  to  Carter,  nor  of  transactions 
occurring  between  them  prior  to  the  com- 
mencement of  tbe  partnersblp;  and  claims  of 
this  character  are  made.  Tbe  debts  of  the 
partnership  appear  to  bare  been  discharged, 
and  the  estate  appears  to  taave  Ijeen  practically 
settled,  before  tbe  commencement  of  the  ac- 
pountlnK  action,  except  as  to  the  dlrlslon  of 
tbe  assets  between  CAirlstle  and  tbe  adminis- 
tratrix. It  was  In  such  a  condition  that  all 
bnslnesB  matters  of  the  late  firm,  as  well  as 
between  Its  members  and  also  between  the 
KorrlTlng  partner  and  M.  A.  Gartn*,  tbe  icp- 
resentatlTe  and  sole  heir  of  the  deceased  part- 
ner, could  be  determined.  It  Is  conceded  that 
all  of  these  matters  might  be  determined  in  a 
general  accounting,  and  it  was  therefore  prop- 
er tor  tbe  plaintlfT  to  apply  to  a  court  which 
had  complete  Jnrisdlctloa  to  dispose  of  tbe 


wlude  subject-matter  In  controrenr  hetwi 
them.  Tbe  district  court  could  take  Jorlsdle- 
tlon  of  all  accounts  agalnat  Christie,  and  iqioa 
which  be  woaM  be  liable  to  M.  Garter,  and 
to  dispose  of  tbem  In  a  single  case,  as  Justloe 
and  equity  required.  Klemp  t.  Winter,  su- 
pra. And,  flnally,  when  tbe  case  is  ended, 
tbe  district  court  conld  tender  s  Judsnaot 
against  Christie  for  any  liability,  and  enforce 
the  same,— <a  poww  the  prabate  court  Is  not 
authorized  to  exercise.  We  oon<tede,  there- 
fore, that  tbe  district  «onit  was  not  wltbooi 
Jurisdiction,  and  tbat  tbe  Judgment  In  qnea- 
Mon  rendered  by  It  la  not  a  nullity. 

It  does  not  follow,  however,  tbat  the  Judg- 
ment rendered  Is  conclusive  against  tbe  aore- 
ties  upon  tiie  bond  of  tbe  snrvlvliv  partner. 
Tbe  condition  of  the  bond  Is  that  the  surviving 
partner  will  use  dnigence  and  Sdeltty  In  clos- 
ii^  up  tbe  partnership  afTalrs,  and,  further, 
that  he  win  account  nnd  pay  over  at  the  prop- 
er time  to  tbe  adrntnlstratrlx  tbe  excess.  If 
any  tbere  may  be,  beyond  satisfying  tbe  par^ 
nership  debts.  Under  this  condition,  tbe  sure- 
ties would  be  liable  tor  assets  of  the  estate  la 
bis  hands  wben  tbe  twnd  was  executed. 
They  cannot  be  held  liable  upon  transactions 
not  included  within  the  partnership,  nor  npon 
the  Individual  liabilities  of  Its  members  out- 
side of  tbe  partnersblp  business.  More  than 
two  years  elapsed  after  tbe  death  of  Carter 
before  the  bond  of  tbe  surviving  partner  was 
given.  A  portion  of  that  time  M.  A.  Carter 
and  Christie  appear  to  have  been  co-admlnls- 
tratorB  of  the  estate,  and  to  have  united  In  the 
control  of  the  property.  If  there  "was  any 
waste  durlDK  that  time,  and  prior  to  tbe  giv- 
ing of  the  bond,  M.  A.  Carter  may  be  responsi- 
ble for  the  loss,  and  not  In  a  position  to  insist 
upon  a  payment  of  tbe  amount  of  the  loss  ei- 
ther from  the  surviving  partner  or  his  sure- 
ties. Insley  V.  Shire,  64  Kan.  793,  39  Pac. 
713,  As  Christie  la  liable  upon  the  judgment, 
and  as  the  sureties  are  responsible  for,  at 
least,  a  portion  of  the  Indebtedness  Included 
In  the  jQd^ent  there  was  error  In  sustain- 
ing a  demurrer  to  the  plaintiff's  evidence,  and 
In  renderinf;  a  judgment  against  ber.  The 
Judgment  of  the  district  court  will  be  revers- 
ed, and  the  cause  remanded  tot  a  new  trial. 
All  the  Justices  concurring. 


STATH  V,  McDonald. 

(Supreme  Court  of  Kansas.   Dec  S,  18M^ 
tavoRMATio:T— AMExnMKin'  — Wnmss — Ivdobsb- 

HUT  OV  Nahb— BXAMTXATIOir—RBFDTATIOir 

or  Dbvendant— Aoooiiruos. 

1.  An  Information  may  be  amended  as  ts 
a  Chriatiaa  name  or  Initial,  with  leave  of  coart; 
after  plea  and  before  trial. 

2.  The  conrt  oaght  to  regain*  of  tbe  prosecat 
iag  officer  the  utmost  ffood  faitli,  and  DOt  neratt 
him  purposely  to  spriDjc  a  sarprise  upon  uie  de- 
fendant by  indorsinK  on  the  ioforoiatlon  darin| 
the  trial  the  names  of  witneBSes  whom  he  in- 
tended beforehand  to  call  in  chief;  and  whcff 
leave  to  indorse  is  granted  under  such  drcoBH' 
Btnnces  it  oiiK^it  to  be  upon  terms  as  to  pnetpoafr 
meat,  if  requested  by  the  defendant. 
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8.  It  ti«t  it«BenH7  pcnttisBiblla,  »fter  a  frlt< 
BeBB  hai  testified  to  the  fair  reputation  o£  the 
defeodaat  La  &  particular  respect,  to  crosa^exam- 
ine  as  to  specific  acts,  doings,  or  offeosea  of  tbe 
defendant;  bnt,  aa  the  geoeral  reputation  e(  ai9 
pereao  la  eatabUabed  bgr  the  opialona  ol  witaesaea 
aa  to  the  general  eatimatloa  of  hia  charactec, 
it  la  aUowable  to  call  their  attention  to  reports 
ineooaiatent  with  ancb  good  repatation,  and 
tbas  to  weaken  or  qualuy  the  teatiiiMar  of 
aoch  wttoeasea^ 

4.  loatrucUoaa  treating  of  the  teatimoaT  of 
an  accomplice  examined,  and  kdd,  that  there 
waa  no  material  error  in  that  which  was  girea, 
aithougb  the  oae  reqoMted  ami,  rcfwcd  waa  is 
better  form. 

(ifjllabas  bj  the  Court) 

Appeal  tcom  dtotrlct  ocMrti  OadCvltfc  eooBi/* 
O.  Bead,  Jutflfc 

JoliB  McDonald  was  canrletea  of  VcaBd  lu» 
ceus,  ud  appeata.  Afflracd. 

Adams  &  Adams,  for  appdlaut  V.  B. 
Dawes,  Atty.  GeiL,  for  the  %ate. 

MARTIN,  a  J.  X  On  Aprffl.  IS,  18DB,  tlw 
defendaat  was  adjudged  gidliy  of  gnaiA  lar- 
ceny br  tile  alealbv  on  AvgOBt  18,  UM,  of 
flre  head  of  Mat  cattle  and  oae  belta,  belns 
tlie  penonal  ^perty  of  9.  3.  Oraafidd,  aad 
he  waa  sentenced  to  ooDflnement  aad  kard  ISr 
bar  In  Oe  pealtaittair  flor  tlie  term  ot  five 
years.  Tbe  Infionnattoa,  as  olglBslIy  filed, 
September  17,  1801,  alleged  (bat  tbe  j^perty 
bdonged  to  B.  J.  Gmnfldd,  and  It  was  ao 
when  tbe  defendant  entered  bis  ^ea  of  not 
guUly  thereto^  September  SI,  1884.  The  trial 
xesulttaic  In  the  ounrlctlon  of  tbe  defendant 
did  not  oommeoce  nntn  Jasnaiy  lean,  JSBtt. 
At  some  time  after  tbe  eutiy  ot  the  plea,  and 
befbie  tiw  commencement  of  this  trial  (tbe 
reoMd  not  afaowlng  the  date),  the  state  was  at* 
lowed  to  amend  tbe  InfMinatiai  by  dunging 
tbe  name  of  S.  J.  Gtanfldd  to  F.  J.  Gran- 
fleld,  and  tbe  defendant  dalms  that  this  waa 
error,  and  be  dtes  section  72  of  the  Orlmlnal 
Oode  to  gapport  his  contentitHi.  That  section 
antborlses  the  amendment  of  an  lnf(»matIoii 
before  plea  in  matter  of  substance  or  form 
without  leave,  and  In  all  matters  at  form  at 
the  dlBcretttm  of  the  court  on  tbe  trial,  when 
tbe  amendment  can  be  made  without  preju- 
dice to  the  rigbts  ot  tbe  defendant  We  do 
not  Inteqiret  the  language  of  tbls  section  aa  a 
problbltion  agalni^  such  an  amendment  of  a 
Ohrlatlan  name  ixe  Initial  witii  leare  at  tbe 
conr^  and  before  trial  State  t.  Beatty,  45 
Bjin.  4S2,  406,  408.  25  Pac.  8B0.  As  It  was 
not  Shown  that  a  postponement  of  tiie  trial  was 
neconaiy  by  reason  of  tbe  amendment,  we 
cannot  say  that  any  snbstantlal  right  of  the 
defendant  tnui  preJiUllced  tbereby . 

2.  Daring  the  trial,  and  after  the  state  bad 
Introdoced  the  testbnoi^  <rf  aS  the  witnesses 
whose  names  were  Indorsed  i^pon  the  informa- 
tion, leare  was  asked  and  granted  to  Indorse 
tbe  name  of  wniiam  Hnmphrey,  and  be  was 
then  called,  and  examined  as  a  witness,  over 
the  objection  of  the  defendant  Hnmphrey 
tesHfled  fliat  he  and  tbe  defendant  committed 
the  crime,  and  <m  Us  cross-examination  it  ap- 
.penred  Uait  Oe  eoimiy  attom^  bad  for  ssv- 


nai  da;«  contemidated  tbe  oalUog  of  Hnm- 
Idirey  as  a  witnen  ler  tbe  atate.  Under  these 
dfcumstancea  tbe  trial  should  bare  been  post< 
poned.  If  the  defendant  had  requested  U.  Tbe 
court  ought  to  zequlre  of  the  proaecutlng  offi- 
cer tbe  utmost  good  faith,  and  not  permit  blm 
purposely  to  spring  a  surprise  npm  the  de- 
fendant; but,  as  m  postpsnnaent  was  asked, 
it  canaot  be  h^  that  the  substantlsl  rights 
the  defendant  were  prejndldally  affected  by 
the  ruling  of  the  court  ta  this  particular. 
State  T.  Price.  65  Kan:  606,  60S.  40  Pac.  1.000. 

3.  Certain  witnessea  testified  to  the  former 
fair  reputation  ot  the  defendant  for  boneaty 
and  integrity,  and  In  cron-ezaminatton  Oner 
were  asked  whether  they  had  not  beard  of  the 
defendant  being  arrested  once  befo^  for  iax- 
ceny,  and  th^  admitted  that  they  bad,  al- 
though it  would  seem  team  their  testimony 
tbat  the  case  against  blm  waa  dismissed.  The 
defendant  urges  tbat  It  was  error  for  the  court 
to  allow  tbls  partlcBlai  circumstance  to  be 
brought  19  against  blm  la  croBS4xaminatloB. 
It  Is  nc^  generally  iiermlssIUe,  after  a  witness 
has  testified  to  the  fair  reputatim  ot  a  defend- 
ant In  a  particular  respect,  to  cross-examine 
aa  to  specific  acts^  doings,  or  offenses  of  the 
defendiattt;  but,  as  the  general  reputation  of 
any  person  la  establisbed  by  the  opinions  at 
witnesses  as  to  the  general  estimation  of  bis 
ebancter.  It  la  aUowable  to  call  their  atten- 
tkm  to  reportt  mconslstent  witb  such  good 
rqnitatlon,  and  thus  to  weaken  or  quall^  tbe 
testinKmy  of  sadi  witnesses;  and  <»  this 
principle  tb6  court  did  not  err  hi  the  latitude 
allowed  In  cross-examination  in  this  respect. 
S  Rice,  Br.  1 37V,  and  cases  cited. 

4.  The  dtfendant  requested,  and  the  court 
refused  to  ^n,  the  followhig  bistructlon  to 
tbe  Jury:  "No.  la  The  court  bistructs  tbe 
jury  that  one  WHllam  Humphrey,  who  Is  Joint- 
ly charged  with  tbe  defendant,  John  McDon- 
ald, In  the  infcffmation  filed  in  this  case,  gave 
testimony  tending  to  show  that  be  and  said 
McDonald  committed  tbe  crime  charged  In  the 
Infinrniation.  Such  testimony,  bi  law.  Is  known 
aa  tbat  of  an  acoomirillce,  but  you  are  not  to 
cWTlct  tbe  defendant,  John  McDonald,  ap<m 
tbe  testlmcmy  of  said  William  Hnmphrey 
alons,  unless  his  testimony  is  corroborated  by 
other  erldence  as  to  waaat  material  fact"  We 
see  no  fault  In  this  Instruction,  and  It  was  in 
better  form  than  that  given  upon  Uie  same 
subject  by  the  eoort,  which,  treating  of  tbe  tes- 
timony of  an  accomplice,  said  that  the  law  re- 
quired 0iat  it  shoold  bk  some  way.  by  some 
fact  or  cbcumstance,  be  corroborated  to  soaie 
extent  but  tbat  such  a  eorrobotatlon  might  be 
a  drcomatance  or  fact;  that  is,  may  be  cir^ 
cnmstantlal  or  positive  testimooy.  We  think, 
however,  that  tiie  meaning  of  this  bistructlon 
IB  not  substantially  different  from  the  other, 
and  that  tbe  defendant  was  not  pr^ndlced  1^ 
tbe  refusal  irf  the  fdrmer  and  tbe  giving  of  tbe 
latter.  See,  farther,  as  to  tbe  testhnony  of  an 
accom2)lice.  State  v.  Kdlerman,  14  Kan.  ISS, 
187.  and  State  v.  Patterson,  02  K«n.  886,  SS% 
84  Fk!.  78^  700l 
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These  being  all  tbe  qnesUoni  urged  In  the 
brief  of  cotmBei  for  the  defoidant,  tbe  Judg- 
ment of  tbe  court  below  will  be  afflrmed.  All 
tbe  justices  concurring. 


BBBNBMAN  r.  BURB  et  aL' 
(Gout  Vt  Appeal!  of  Kanaai,  Southern  Depart- 
ment, W.  D.  De&  1, 1896.) 

AFPBAL— pARTiae. 

Where  a  Judffment  afainat  several  parties 
li  brought  into  the  court  of  appeals  for  review, 
and  it  u  apparent  thci  a  reTeraal  thereof  will 
prejodicbUly  affect  other  parties  not  made  par- 
ties  to  the  proceedings  for  review,  the  court  can- 
not entertain  the  case,  and  It  wiu  be  dlamissed. 
Bain  T.  Insurance  Ock,  40  Pac  817, 8  Kan.  App. 
846. 

(SjrllalniB  by  the  CourL) 

Brror  ftom  district  conrt,  Stailbrd  conntr; 
7.  H.  Ball^,  Judge. 

Actltni  by  Oeo^  H.  Borr  and  A.  M.  Qh^d 
■gainst  D.  C  Breneman  and  others,  lodg- 
ment for  plaintlflb,  and  defendant  Broieman 
brings  error.  Dismissed. 

O.  0.  Jennings,  Hardy  Sayre,  and  Lucius  M. 
Fall,  for  plaintiff  in  error.  J.  W.  Bose,  for  de- 
fendants In  error. 

JOHNSON.  P.  J.  This  suit  was  commenced 
In  the  district  court  of  Stafford  county  on  the 
81st  day  of  December,  1890,  by  George  S.  Bmr 
and  A.  M.  Gloyd  against  C.  S.  Mace,  Edward 
Wellep,  and  Madeline  Wellep,  to  recover  judg- 
ment on  two  certain  promissory  notes,  and  to 
foreclose  a  mortgage  on  real  estate  situated  in 
Stafford  county,  Kan.,  executed  by  Edward 
Weilep  to  secure  two  notes  given  by  0.  S. 
Mace  and  Edward  Wellep.  The  defendants 
were  duly  served  with  summons,  and  appeared 
to  said  action,  and  filed  th^  demurrers  to  the 
flrst  count  In  the  petition  and  their  answers 
to  the  second  count  On  the  12ttr  day  of  Fel}- 
ruary,  1891,  plaintiffs  confessed  the  demurrers 
to  the  first  count  of  tbe  petition,  and  aslted 
leave  to  amend  their  petidon  generally,  and  to 
make  additional  parties  defendants.  Leave 
was  granted  plaintiffs  to  make  additional  par- 
ties d^endants,  and  file  their  petition  In  80 
days.  On  the  14th  day  of  March.  1881.  plain- 
tiffs filed  an  amended  petition,  and  made  the 
following  persons  defendants  therein:  0.  S. 
Mace,  Jennie  L.  Mace,  Edward  Wellep,  Made- 
line Weilep,  John  Bee  than,  Abner  Pyle,  Thom- 
as B.  Brown,  Margaret  Wendel,  and  D.  O. 
Breneman,  and  additional  parties  were  dul; 
served  with  summons  and  by  publication  no- 
tice in  a  newspaper.  Edward  Weilep  filed  bis 
SQiurate  answer  to  the  amended  petition.  D. 
0.  Breneman  appeared,  and  filed  bis  separate 
answer  and  cross  petltloh  to  the  amended  pe- 
tition, and  denied  all  the  allegations  of  the 
amended  petition,  so  far  as  It  charges  any  in- 
debtedness against  Mace  and  Weilep,  and  set 
ap  a  lien  on  the  mortgaged  premises  by  way 
of  a  Judgment  against  C.  S.  Mace  and  Jennie 
li.  Mace,  rendered  on  the  13tb  day  of  NoTem- 

iBehearing  pnidlng. 


ber,  18SS,  In  the  district  court  of  Stafford  coun- 
ty, and  that  it  was  a  flrst  lien  on  the  land  de- 
scribed In  the  mortgage.  On  the  4tb  day  of 
December,  1891,  the  plaintiffs  below  filed  a 
reply  to  the  answer  and  cross  petition  of  Brene- 
man, and  denied  the  allegations  of  the  cross  pe- 
tition. On  tbe  18th  day  of  Fetnnary,  1892,  this 
case  came  on  regularly  before  the  court  for  a 
trial  on  the  issues  Joined,  and  plalntiSls,  with 
the  consent  of  the  court,  thereupon  dismissed 
their  action  as  against  the  defendants  Ed- 
ward Weilep  and  Madeline  Weilep,  and  the 
defendants  C.  S.  Mace  and  Jennie  L.  Mace 
withdrew  th^  answers,  and  the  court  ren- 
dered a  pnsonal  Judgment  against  C.  S.  Mace 
for  the  sum  of  93.600.89,  and  entered  tqi  a  de- 
cree of  foreclosure  of  the  mortgage,  and  or- 
dered the  mortgaged  premises  sold  In  satisfac- 
tion of  said  Judgment,  and  decreed  that  the 
mortgage  was  a  first  lien  on  the  premises,  and 
that  the  Judgment  of  D.  O.  Breneman  was 
a  second  lien  on  the  mortgaged  premises. 
Breneman  excepted  to  the  Judgment  finding 
his  Judgment  a  second  lien,  and  filed  motion 
for  a  new  trial,  which  was  orerruled,  and  be 
duly  excepted,  made  case,  and  brings  the  mat- 
ter to  this  court  for  review. 

The  petition  in  error  filed  In  this  court  makes 
only  George  S.  Burr  and  A.  M.  Gloyd  defend- 
ants In  error.  The  case-made  was  not  served 
on  any  of  the  parties  except  the  plalntlfts  be- 
low, and  none  of  the  other  parties  are  brought 
Into  this  court.  George  S.  Burr  and  A.  M. 
Gloyd,  defendants  in  error,  appear  In  this 
court,  file  their  motion,  and  ask  the  court  to 
dlBmlsfi  the  case  for  the  reason  that  some  of 
the  persons  who  are  necessary  parties  to  any 
);nYK:eeding8  to  reverse  the  Judgment  are  not 
made  parties  by  bringing  them  into  court  ei- 
ther by  service  of  summons  or  by  their  volun- 
tary appearance  herein;  that  more  than  one 
year  has  elapsed  since  the  rendition  of  the 
Judgment,  and  the  parties  cannot  now  be 
brought  into  this  court.  The  plaintiff  in  er- 
ror seeks  to  have  the  decree  of  the  court  fore- 
closing the  mortgage  and  determining  the  pri- 
ority of  liens  reversed,  leaving  the  Judgment 
stand  against  O.  S.  Mace  and  Jennie  L.  Mace 
without  the  benefit  of  the  mortgaged  property 
to  satisfy  the  Judgment  Mace  and  Mace  were 
willing  that  Judgment  be  rendered  against 
them  if  they  could  bare  the  mortgaged  prop- 
erty sold  to  satisfy  such  Judgment  A  re- 
versal of  the  decree  of  tbe  court  would  ma- 
terially affect  the  rights  of  Mace  and  Mace, 
and,  they  not  behig  parties  to  the  proceeding 
for  a  reversal  of  the  Judgment,  tills  court  can- 
not entertain  Jurisdiction  of  this  proceeding. 
Tlie  supreme  court  of  this  state  has  bdd  in  ■ 
number  of  cases  that  the  absence  of  a  party  to 
a  Judgment,  who  will  necessarily  be  prejudi- 
cially affected  by  the  reversal  or  modification 
of  a  Judgment,  defeats  the  Jurisdiction  of  the 
court,  and  there  can  be  no  review  of  tbe  Judg- 
ment or  any  part  thereof,  unless  the  parties 
to  be  prejudicially  affected  thereby  are  brought 
before  the  court  Loan  Co.  v.  Chicago  Lum- 
ber Co.,  03  Kan.  677,  87  Pac  182;  McPherson 
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y.  StOTCh,  49  Kan.  313.  30  Pac.  4S0;  Paper  Co. 
T.  Hentig,  31  Kan.  322,  1  Pac.  529;  Paving 
Co.  T.  Botsford,  50  Kan.  831,  31  Pac.  1106; 
Bain  T.  Insuiance  Co.,  3  Ksn.  App.  34G,  40 
Pac.  817.  The  failnre  to  bring  Into  this  court 
all  parties  affected  by  thlB  Judgment  compela 
OS  to  allow  tbe  motion  to  dismiss.  The  case 
la  dismissed,  and  tlie  plaintiff  adjudged  to  pay 
the  coeta  In  this  court  All  the  judges  con- 
curring. 


SOUTHERN  KANSAS  BY.  CO.  ¥.  PAVEY. 
(Sapreme  Court  ot  Kansas.    Dec  6,  1896.) 

8TIPCLATION8— ATOIDANCB— DaHAQBB  — EVIDBHOl 

—Husband  and  Wipfe— Lobs  or  Ssrviobs. 

1.  R.  C.  P.,  a  married  woman,  obtained  judg- 
ment aKafnst  A.,  a  corporation,  in  the  district 
court  of  BYanklin  county,  for  damages  for  per- 
sonal injuries,  and  A.  sought  a  reversal  of  the 
judgment  in  thie  court  J.  A.  P.,  her  huBband, 
commenced  anoth'-r  action  against  A.  In  the  dis- 
trict court  of  Douglaa  count?  to  recorer  dam- 
ages for  loss  of  the  services  of  hts  wife,  for  med- 
ical attendance,  etc.  At  November  term,  1889, 
said  case  was  continued  br  stipulation  of  the  at- 
torneys in  open  court  A  *s  attorney  acting  with- 
out the  express  authority  of  A.  or  Its  general 
■olidtor.  The  terms  of  the  stipulation  were 
that  the  case  was  not  to  be  tried  until  the  case 
of  R.  C.  P.  should  be  disposed  of,  and  a  final 
judgment  in  that  case  should  be  conclusive  in 
this  on  the  question  of  negligence,  and,  if  final 
judgment  should  be  obtained  establishing  the 
liability  of  A.  In  that  case,  then  the  question  to 
try  in  this  should  thereafter  be  the  amount  of  re- 
covery. The  judgment  in  favor  of  R.  C.  P. 
was  affirmed  by  this  court  at  January  term, 
1892,  and  A.  paid  and  satisfied  it  Afterwards 
A.  filed  a  motion  to  set  aside  the  stipulation, 
the  case  having  bem  continued  In  the  meantime, 
and  on  the  hearing  it  was  shown  that  on  the 
next  day  after  the  stipulation  was  filed  the  at- 
torney of  A.  who  entered  into  it  notified  the 
geoeial  solicitor,  who  at  once  disapproved  It, 
and  the  attorney  of  J .  A.  P.  was  so  notified,  but 
nothing  was  done  by  either  party  towards  set- 
ting a^de  the  stipulation,  except  as  aforesaid. 
Eeld,  that  there  was  no  error  In  overruling  said 
motion  and  holding  that  A,  was  bound  by  It 

2.  While  it  was  competent  under  the  stip- 
ulation, to  show  that  the  judgment  in  favor  of 
R.  C.  P.  was  affirmed,  yet  the  court  erred  in  ad- 
mitting In  evidence  the  syllabus  and  the  opinion 
in  that  case,  and  this  error  was  material,  and 
perhaps  prejudicial  to  A. 

S.  The  petition  of  R.  C.  P.,  offered  by  A.  for 
the  purpose  of  showing  that  she  claimed  dam- 
ages which  were  also  Included  In  the  petition  of 
J.  A.  P.,  was  incompetent  and  the  court  did 
not  err  in  excluding  it 

4.  There  being  no  IntimatloQ,  either  by  plead- 
ing or  proof,  that  R.  C.  P.  pursued  any  vocation 
on  her  own  account  after  ner  marriage,  and  it 
appearing  from  both  that  she  was  engaged  In 
household  work  for  hei  husband  and  family, 
J.  A.  P.  may  recover  damages  for  the  loss  of 
her  services, 

(Syllabus  by  the  Court) 

Error  from  district  court;  Dooglas  comih 
tjr;  A.  W.  Benson,  Judge. 

Action  by  John  A.  Pavey  against  the  South- 
ern Kansas  Railway  Company  for  loss  ot 
services  of  his  wife.  From  a  judgment  for 
plaintiff,  defendant  brings  error.  Reversed. 

RUla  O.  Pavey  commenced  an  action 
agaioBt  the  Southwi  Kansas  Railway  Com- 
pany In  the  district  court  of  Franklin  coun- 


ty to  recover  a  judgment  for  damages  for 
personal  injuries  alleged  to  have  been  sus- 
tained by  reason  of  the  negligence  of  the 
railway  company  on  October  8,  1887.  She 
recovered  a  Judgment  In  that  court  for  (G,- 
000  and  costs,  and  the  judgment  was  brought 
to  this  court  for  review. 

John  A.  Pavey,  the  husband  of  RiUa  C. 
Pavey,  commenced  the  original  action  In  this 
case  against  the  same  company  on  March  8, 
1889,  In  the  district  court  of  Douglas  county, 
to  recover  damages  for  the  loss  of  the  serv- 
ices  of  his  wife,  for  expenses,  etc.,  on  ac- 
count of  the  Injuries  alleged  to  have  been 
sustained  by  her  as  aforesaid.  On  April 
1889,  the  railway  company  filed  a  motion  to 
strUce  out  certain  designated  words  from  the 
petition.  This  motion  was  signed  by  Qeorge 
R.  Peck,  A.  A.  Hurd,  and  George  J.  Barker, 
as  attorneys  for  the  defendant  On  June 
20,  1889,  the  motion  was  sustained,  and  the 
plaintiff  was  given  10  days  in  which  to 
amend  his  petition.  The  record  recites  that 
on  November  26,  1889,  a  stipulation  was 
made  and  entered  Into  by  and  between  the 
atttHTteys  ttx  the  parties,  the  same  being 
dictated  to  the  stenogn^pher  by  Qeorge  J. 
Barker,  'Ee^.,  attorney  for  the  said  defend- 
ant, in  opoi  court,  and  then  transcribed  by 
the  stenogr^her,  and  filed  with  the  clerk 
of  said  court  the  body  of  the  same  being 
as  follows:  "It  Is  stipulated  by  and  between 
the  parties  hereto  that  this  case  shall  be 
continued  pending  the  litigation  In  the  case 
of  Rilla  O.  Pavey,  now  pending  la  the  su- 
preme court  of  the  state  of  Kansas,  and 
that  a  final  jndgmrat  In  that  case  shall  be 
conclusive  on  the  question  of  negligence  In 
that  case  as  well  as  in  this.  And  if  a  final 
Judgment  In  that  case  be  obtained,  estab- 
lishing the  liability  of  the  defendant,  then 
the  question  to  try  in  this  case  shall  there- 
after be  the  amount  of  recovery.  But  It  Is 
distinctly  understood  that  this  case  is  not 
to  be  tried  until  that  case  Is  finally  dl&. 
posed  of."  At  January  term,  1882,  the  said 
judgment  In  favor  of  Rilla  C.  Pavey  was  af- 
firmed by  this  court  48  Kan.  452,  29  Pac. 
503.  Thereafter,  on  May  B,  1892,  the  rail- 
way company  filed  a  motion  to  dismiss  the 
action  by  reason  of  the  failure  of  the  plain- 
tiff to  obey  the  order  of  the  court  requiring 
the  amendment  of  the  petition  by  striking 
out  certain  words  within  10  days.  This  mo- 
tion was  overruled,  and  at  some  time,  the 
date  not  appearing,  a  substituted  petition 
was  filed,  omitting  the  objectionable  words. 
Leave  was  given  to  the  defendant  to  plead 
'.  within  20  days,  and,  the  validity  of  said  stip- 
ulation having  been  questioned,  the  court 
notified  the  defendant  that  if  it  desired  to 
vacate  the  same,  application  therefor  must 
be  made  at  the  tben  present  May  term,  and 
on  May  21,  1892,  at  said  term,  a  motion  was 
filed  by  the  defendant  to  set  aside  said  stipula- 
tion on  the  ground  that  Oeorge  J.  Barker 
was  a  local  attorney  only  for  the  defendant 
and  had  no  authority  to  make  mich  stlpula- 
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tlon,  ot  to  valve  any  aoestloit  of  fact  In  tbe 
case,  or  to  compromlBe  or  settle  the  same  or 
waive  any  def ensea  therein;  and  aald  stipu- 
lation waa  never  approved  by  the  defendant, 
nor  any  of  Its  dnly-antfaorlied  agents  or  at- 
torneys; and  that  It  had  a  valid  and  com 
plete  defense  against  tbe  plaintiff's  alleged 
«ati8e  of  action.  The  aiBdavlts  of  W.  UtUe- 
field,  A.  A.  Hnrd,  and  Geccge  J.  Baiker  were 
filed  In  sapport  of  this  motion,  and  they 
tended  further  to  show  that  Bariccr  told  J. 
Q.  Waters,  attorney  for  the  plaintiff,  before 
■entering  into  the  atipnlatlon,  that  he  thought 
be  had  no  anHiOTlty  to  do  so,  bot  that  he 
would  nodfy  A.  A.  Hnrd.  tlie  genwal  wo- 
Ucitor  of  the  defendant  for  Kansas,  and  see 
If  It  would  be  approved  by  him;  that  on 
tbe  next  day  be  wrote  to  Hurd,  Informing 
him  of  the  sttpnlatlon,  and  saying  that,  If 
It  was  not  RatlBtacUnry,  to  let  him  know  as 
soon  as  possible,  and  he  would  notify  Wa^ 
ters  that  It  was  repudiated,  and  would  have 
the  case  set  down  for  trial  at  the  next  tenn, 
that  In  a  day  or  two  thereafter  be  received 
a  letter  from  Hnrd.  stating  that  the  stipula- 
tion was  disapproved,  and  he  so  notified  Wa- 
ters; but  neltbv  party  took  any  action  for 
the  vacatkn  of  the  stlpnlatlco,  nor  for  hav- 
ing tbe  case  set  down  for  trial,  until  after 
tbe  Rllla  0.  Pavey  case  had  been  decided  by 
this  court  On  June  4,  1889,  said  motion  to 
set  aside  the  stipulation  waa  overruled.  The 
defendant  filed  answer  In  due  time,  being  a 
general  denial.  The  case  was  called  for 
trial,  and  a  Jury  Impaneled,  on  Decwber  8, 
1802.  On  the  trial  said  stipulation  was  of- 
fered and  received  in  evidence  over  the  ob- 
jection of  the  defendant,  tbe  court  holding 
that  it  was  conclusive  upon  all  queatlona  of 
negligence,  and  that  the  only  matter  remain- 
ing for  trial  was  as  to  tbe  amount  of  dam- 
ages recoverable  by  tbe  plaintiff.  BvldeDce 
was  given  tending  to  show  the  nature  of  tbe 
Injury  to  Rllla  C.  Pavey,  the  expenses  of 
medical  attention,  care,  and  nursing,  and  the 
extent  ot  loss  by  reason  ot  her  disability.  Tbe 
plaintiff  then  offered  In  evidence  the  sylla- 
bus and  the  opinion  of  this  conrt  in  said 
RlUa  O.  Pavey  case,  over  the  objection  of 
couns^  for  defendant,  who  admitted  that 
said  Judgment  bad  been  affirmed  by  this 
court,  and  paid  by  the  company,  together 
with  tntereet  and  costs,  amounting  in  all  to 
$7,334;  but,  notwithstanding  said  admission, 
the  court  permitted  the  Byllabns  and  opinion 
to  be  read  in  evidence.  A  demurrer  to  the 
plaintiff's  evidence  being  overruled,  the  de* 
fendant  offered  testimony  tending  to  Im- 
peach the  validity  of  said  stipulation,  but 
this  was  excluded.  Other  evidence  waa  ad- 
mitted, relating  to  the  injury  to  Mrs.  Pavey, 
and  the  extent  thereof,  but  tne  court  ex- 
cluded the  amended  petition  of  Rllla  C. 
Pavey,  which  waa  offered  for  the  purpose  of 
Bbowlng  that  she  had  sued  for  damages 
which  were  also  covered  by  the  plaintiff's 
petition.  Tbe  defendant  requested  certain 
instructions  directed  to  the  point  that  under 


tbe  petition  and  tbe  evidence  tlie  ptalnttfl 
was  not  entitled  to  recover  for  tbe  Joss  of 
bis  wife's  services,  but  these  were  refoaed. 
The  Jury  retumed  a  generti  verdict  tn  Cavar 
oC  the  plalBtIS  for  94,000^  and  tbe  answers 
to  particolar  qnestkns  of  fact  sbow  ftmt  ttais 
was  made  up  of  the  fttUowIng  ttema,  to  wit: 
Loss  of  servtees  of  the  wUsi,  98.010;  medical 
attoiUton,  |250;  nnrslng  and  care,  100;  and 
medicines.  ViO.  Tbe  motions  of  the  detend- 
ant  for  Judgment  In  Its  favor  and  for  new 
trial  being  overmled.  Judgment  Iras  entered 
upon  tbe  verdict  for  the  amount  thereof  and 
costs,  and  tbe  railway  compuy  now  seeks 
a  reversal     aald  Judgment. 

A.  A.  Hurd,  O.  J.  Wood,  and  W.  Lltdefidd. 
for  plaintiff  In  error.  J.  G.  W&tan  and  A. 
H.  Oase,  for  doBendant  In  enor. 

UARTIN,  a  J.  (after  atatli«  the  lactilt.  L 
Tlie  question  most  argued  In  this  case  re^iedi 
the  validity  of  tbe  stlpuUUion,  and  tbe  antbor- 
ity  of  Mr.  Batkar  to  enter  htto  it  A  tttigp^ 
corporation  must  necessarily  be  represented  hi 
court  by  some  otUcer,  agoit  attorney,  or  soUd- 
tnr.  and  It  Is  ccHMeded  tbat  Mr.  Unrd.  tbe  gen- 
eral soUdtor  of  tbe  oonqiany  lor  KatHw*,  raSffit 
have  botmd  his  silent  tor  a  Uke  sdpiilatlaa. 
So  fkr  SB  It  aj^wared  frc«n  the  reoord.  Mr. 
Barber  was  equal  In  autbortty  with  Mr.  Hnrl 
He  was  an  attorney  of  record,  and  perhaps  tbe 
only  one  representing  the  company  present  at 
the  time  the  agreement  for  cmtinnance  was 
made.  Tbe  court  had  a  right  to  iH«snnie  that 
he  had  authwlty,  either  express  or  Implied,  to 
stipulate  in  opea  court  tor  a  continuance  upon 
certain  conditions,  and  bis  act  remained  un- 
challenged in  court  about  two  years  and  a  faatf, 
and  until  after  tbe  declsloo  of  this  court  In 
Mrs.  Pavey's  case.  It  was  then  shown,  bow- 
ever,  that  tbe  general  soUdtOT  did  not  aiv>rove 
the  stipulation,  and  Mr.  Waters,  one  of  the  at- 
torneys for  the  plaintiff,  was  so  notified;  but 
as  tbe  r^reSentatives  of  the  Monpany  knew 
that  this  stipulation  waa  of  record,  and  was  be- 
ing acted  upon  by  the  continuance  of  the  case 
In  the  meantime,  It  was  incumbent  upon  them 
to  signify  to  the  court  that  It  was  miauthorized, 
and  tbat  the  company  would  not  be  bound  by 
it  There  lis  no  claim  tbat  Mr.  Barker  was  ex- 
pressly directed  by  the  company  or  its  general 
solicitor  to  make  this  stipulation,  and.  If  he 
had  no  Implied  authority  as  an  attorney  to  do 
so,  then  it  ahcmld  be  disregarded,  imless  the 
company  ought  to  be  b^d  to  It  by  reason  of 
the  acceptance  of  Qie  beneflt  thereof,  and  the 
long  delay  in  moving  for  Its  vacation.  Tbe  au- 
thorities are  not  harmonious  aa  to  the  extent 
of  the  Implied  authodty  of  an  attorney  In  the 
management  of  the  litigation  of  his  client  la 
Marbotirg  v.  Smith,  11  Kan.  S5i,  562,  where 
It  was  claimed  tbat  counsd  for  the  defendant 
In  a  slander  suit  agreed  without  tbe  consent  of 
bis  client  that  a  dismissal  of  tbat  case  should 
bar  an  action  for  the  malicious  proeecutton 
thereof,  It  was  held  that  If  counsel  mode  such 
an  agreement,  ttuy  had  exceeded  thor  an- 
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tborlty.  In  Herrbnan  t.  Shomon,  24  Kaa  387, 
It  was  decided  that  an  attraney  employed  to  col- 
lect a  note  In  tlie  absence  of  special  directlone 
is  authorized  to  receive  money  only  in  payment 
thereof.  In  Jones  t.  loness,  82  Kan.  177,  4 
Pac.  96,  It  was  held  that  an  attorney  at  law 
has  no  power,  without  express  anthority,  to 
compromiee  or  settle  Us  dlent's  claim.  See, 
also,  BonnsaTlUe  t.  Uazen,  3S  Kan.  71,  5  Pac. 
422,  and  Mayer  t.  Sparics  (Kan.  Ai^.)  45  Pac. 
248.  These  cases,  however,  do  not  reach  the 
point  at  iBSoe  here.  In  Howe  t.  Lawrence,  22 
N.  J.  Law,  99,  104,  lOe,  it  was  held  that  an 
agreement  wanting  In  mutnaHty,  and  which, 
wlthoot  the  consent  of  his  client,  an  attorney 
has  waived  his  client's  sobstanflal  )egal  righta, 
will  not  be  enforced;  and  this  case  has  been 
dted  as  anthority  tor  the  position  that  an  at- 
torn^ cannot  waive  any  aubatantla]  legal  right 
of  his  client,  bnt  the  case  does  not  warrant  any 
such  assumption,  the  main  grotmd  of  the  de- 
cision being  that  the  stipulation  was  altogether 
one-etded  and  entirely  vrantlng  In  mutuality; 
the  ooort  saying,  "Klther  the  agreement  miut 
have  been  entered  into  by  the  counsel  of  the 
defendant  under  some  misapprehension  of  Its 
character,  In  which  event  It  Is  not  his  agree- 
ment, at  it  most  have  been  founded  upon  some 
eomipt  conBlderatku,  in  which  event  It  Is  ut- 
terly void."  It  was  an  agreement  (to  use  the 
words  at  Chief  Justice  HarshaB,  In  Holker  v. 
Parker,  7  Crancb,  436,  452)  **so  unreasonable 
in  Itself  aa  to  be  exclaimed  aprnlnst  by  all,  and 
to  create  an  tmpreasloD  that  the  Judgment  of  the 
attorney  has  been  Imposed  on,  or  not  fairly  ezer^ 
eteed,  In  the  case."  An  agreement  of  such  a  char- 
nCba  Bbonld,  of  cotn^,  be  set  aside  by  the  covrt 
In  the  Interest  of  Jnstlce.  The  agreement  made 
by  Mr.  Barker  does  not  belong  In  this  class.  It 
does  not  Impress  us  as  unreasonable  or  unusual. 
A  case  had  been  tried  In  the  district  court  of 
Franklin  county  Invtdvlng  the  negligence  of 
the  railway  company  and  the  contributory  neg^ 
Ugcnce  of  Mrs.  Parey  in  relation  to  the  casualty 
whereby  she  rectived  the  personal  Injuries  the 
•abject  of  that  action  and  of  this.  John  A. 
Pavey  was  present  with  bis  vrtfe  at  the  time 
she  was  hurt  His  contrlbntory  negligence  pei^ 
haps  would  not  d^eat  her  right  of  action,  while 
tt  might  have  that  effect  as  to  his  own;  bat 
nndoubtedly,  ou  the  trial,  the  attorney  repre- 
senting the  railway  cMnpany  migbt  have  wbIt- 
ed  the  defense  of  contrIbat(K7  negligence,  even 
tbou^  raised  by  the  pleadings.  The  stipulation 
was  mutually  advantageoxB.  It  saved  each 
party  the  trouble  and  expense  of  taking  the  tes- 
tbnony  as  to  tlie  casualty  witbottt  the  risk  of 
Hb  loss  by  the  death,  removal,  or  absoice  of 
the  witnesses.  A  Qnal  Judgment  in  favor  of 
the  defendant  In  Mrs.  Pavey's  case  would  have 
ended  this  coie,  while  an  affirmance  of  the 
Judgment  alreat^  obtained  was  to  be  conclusive 
In  this  on  the  question  of  negligence,  leaving  for 
trial  only  the  amount  of  the  recovery.  We  re- 
gard the  stipulation  In  the  light  of  a  waiver  of 
proof  on  the  question  of  negligence  upon  a  cer- 
tain condition  not  anieasonable  In  Itself.  Sndi 
niven  by  attcnmeya  are  oommon,  either  before 


or  during  the  trial,  without  the  express  author- 
ity of  the  client,  and  they  should  usually  be  up- 
held  unless  in  case  of  fraud,  imposition,  coUu- 
Blon,  or  mistake,  when  the  court  has  amide 
authority  to  set  them  aside;  bnt  there  is  no 
suggestion  of  any  of  these  In  this  case.  This 
conclnsiw,  In  oar  opinion,  finds  support  In  the 
following  authorities:  Ualliday  v.  Stuart,  151 
U.  S,  229,  235,  14  Sup.  Ct.  302;  Oox  v.  Rail- 
road Co.,  63  N.  ¥.  414,  418;  Saleskl  v.  Boyd, 
82  Ark.  74,  83;  Rogers  v.  Greenwood,  14  Minn. 
333  (GIL  256);  Eldam  T.  Flnnegan,  48  Minn. 
63,  50  N.  W.  933;  Poster  v.  Wiley,  27  Mich. 
244,  248,  249;  Cheever  v.  Htaricfc,  2  N.  H. 
376,  379;  Monlton  v.  Bovver,  IIB  Mass.  36, 
40;  2  Whart  Bv.  I  1184. 

2.  The  court  erred  In  admitting  In  evidence 
the  syllabus  and  the  opinion  of  this  court  In 
the  RlUa  0,  Pavey  case.  Under  the  stipula- 
tion It  was  competent  to  prove  that  the  Judg- 
ment  In  that  case  had  been  athrmed,  and  this 
might  have  been  done  by  the  Introduction  In 
evidence  of  a  certified  copy  of  the  Judgment  of 
affirmance,  but  neither  the  syllabus  nor  the 
opinion  forms  part  of  the  Judgment  in  a  civil 
case.  In  State  v.  Walt,  44  Kan.  310,  24  Pac 
354,  and  In  Railroad  Oo.  v.  Dwelle,  44  Kan. 
391,  406,  24  Pac.  500,  it  was  held  error  to  al- 
low counsel  to  read  to  the  Jury  the  opinion  of 
this  court  In  another  case;  and  tt  could  not  be 
less  prejudicial  to  Introduce  the  same  In  evi- 
dence, for  this  would  authorize  any  proper 
comment  upon  It  In  argument  We  have  had 
some  doubt  whether  the  error  was  sufficiently 
material  and  prejudicial  to  require  a  reversal 
of  the  Judgment,  but  hare  resolved  It  In  the 
afllrmaMve.  In  order  to  establish  liability  in 
this  case.  It  was  otUy  necessary  to  prove  that 
the  Judgment  in  Mrs.  Pavey's  case  had  been 
aflirmed;  but  to  disclose  the  extent  of  Mrs. 
Pavey's  disability,  and  the  plaintiff's  loss  re- 
sulting therefrom,  evidence  was  necessary,  and 
even  the  record  In  another  case  between  other 
parties  would  be  Incompetent  Some  of  the 
comments  of  the  court  however  appropriate  In 
that  case,  were  not  applicable  in  this;  and.  as 
the  verdict  was,  to  say  the  least  very  liberal 
for  the  loss  of  services.  It  may  have  been  In- 
fluenced to  some  extent  by  this  incompetent 
evidence.  Besides,  counsel  for  defendant  ad- 
mitted In  open  court  that  the  Judgment  In  favor 
of  Mrs.  Pavey  had  been  afilrmed,  and  this  was 
all  the  legitimate  matter  furnishing  an  excuse 
for  the  reading  of  the  syllabus  and  the  opinion. 
Perhaps  the  admlsidon  may  be  good  upon  a 
snbsequent  trial  (Kaiiway  Co.  v.  Shonp,  2S 
Kan.  394);  but  at  all  events.  It  was  sufficient 
to  obviate  the  necessity  for  the  Introduction  of 
any  further  evidence  In  relation  to  Mrs.  Pavey's 
case. 

3.  The  court  was  right  in  excluiUng  the 
amended  petition  In  Mrs.  Park's  ease  even 
upon  the  assumption  that  she  may  have  sought 
damages  therein  which  were  also  claimed 
the  plaintiff  in  bis  petition.  We  must  pre- 
sume that  she  recovered  In  that  action  only  the 
damages  to  which  she  was  entitled,  whatever 
her  claim  may  bave  been;  bot,  if  bar  Judgment 
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bad  been  for  more,  UUb  would  be  no  iaffldent 
reason  for  deprlTlzig  tlie  plaintiff  of  damagoi 
which  he  had  Boatalned.  There  was  no  rela- 
tion between  the  two  caaei  aa  to  the  amonnt 
of  damages  which  the  nspecttve  tfalntUh  were 
entitled  to  recover. 

4.  The  InstmctloDB  directed  to  the  point  that 
under  the  petition  and  the  evidence  the  plaln- 
dff  was  not  entitled  to  recover  tac  tbe  Ion  ot 
his  wife's  Borrices  were  prapertj  refund. 
There  was  no  hitlmatlou,  eltbor  pleading  or 
proof,  that  Mrs.  Pavey  pursued  any  vocation 
on  her  own  account  after  her  marriage^  and 
It  snfltdently  an^red  from  tioth  that  she  was 
engaged  only  In  household  vaA  tor  bo:  hus- 
band and  famUy.  The  cases  at  CUy  of  Wyan- 
dotte V.  Agan,  87  Kan.  1^  SBO,  15  Pac. 
and  raUiood  Co.  v.  Dtek^,  1  Kan.  App.  TIO, 
41  Pac.  1070,  are  not  Inconsistent  with  a  re- 
covery hi  this  case.  The  court  carefully  and 
correctly  Instrocted  the  Jury  touching  tbe  kinds 
of  damages  recoverable  by  the  plahitlff,  and 
tbe  findings  show  that  Oie  Jury  fully  conqtre- 
hended  the  Instmctlona,  and  were  governed 
thereto. 

For  the  error  In  admitting  In  evldaice  the  syl- 
labus and  tbe  iqdnkm  to  lira.  Pavoy's  case  the 
judgment  must  be  reversed,  and  the  case  re- 
manded for  a  new  triaL  AU  the  Justices  con- 
curring. 


OBOLL  V.  ATCHISON,  T.  &  S.  F.  B.  CO. 

{Supreme  Court  of  Kansas.  Dec  S.  1886.> 
IirmBT  TO  Employ  s—EvioBKCB. 
An  employs  engaged  in  ditching  tbe  track 
of  a  railroad,  who  was  at  work  aboat  10  feet 
from  tbe  track,  was  Bimck  on  the  head  by  a 
chunk  of  coal,  which  fell- from  the  tender  of  a 
paaaiDK  enKine,  and  severely  Injured.  He  al- 
leged toat  It  was  the  reault  of  the  negligence  of 
the  company,  and  in  au  action  recovered  dam- 
ages. Seld,  that  the  testimony  tends  to  show 
that  the  tend«r  was  overloaded,  and  that  the 
Injury  was  dne  to  the  negligence  of  the  railroad 
company. 

(Syllabus  by  the  Coort) 

Error  ftom  court  of  appeals,  Southern  de- 
partment, Bastem  division. 

Action  by  Hffliry  J.  CroU  against  the  Atchi- 
son, Topeka  &  Santa  F6  Railroad  Company. 
Judgment  for  plaintiff.  On  appeal  to  the 
court  of  appeals  the  Judgment  was  reversed 
(40  Pac.  112).  and  plaintiff  brings  error.  Re- 
versed. 

Robert  C.  Helzer.  for  plaintiff  In  error.  A. 
A.  Hurd,  W.  Llttiefleld,  and  O.  J.  Wood,  for 
defendant  In  error. 

JOHNSTON,  J.  On  April  K.  1890,  Henry  J. 
CroU,  an  employ^  of  the  Atchison,  Topeka  & 
Santa  FA  Railroad  Company,  was  engaged 
in  dltchliw  along  the  railroad,  and  about  10 
or  12  feet  dtetant  from  the  track.  The  track 
waa  well  ballasted,  and  generally  in  good  con- 
dition, but  on  account  of  recent  rains,  and  the 
frost  coming  out  of  the  ground,  it  had  become 
somewhat  soft  and  uneven.  While  a  pas- 
senger train  was  passing  the  place  where 


Oroll  was  at  work,  a  lump  of  coal,  weighing 
12  or  16  pounds,  rolled  from  tbe  top  of  the 
tender  to  the  grtmnd,  and,  bounding  from 
there,  struck  Groll  on  the  head,  seriously  In- 
juring his  eye  and  face.  He  brought  t2ilB  ac- 
tlon,  charging  that  the  company  was  negli- 
gent In  overloading  the  tender,  and  In  tell- 
ing to  keep  Its  track  In  proper  condition. 
At  tbe  trial  there  was  testimony  tliat  tbe 
tender  was  very  heavily  loaded,  that  in  tbe 
center  of  the  tender  the  coal  was  heaped  up 
two  or  three  feet  above  the  leveH  of  the  top,  and 
one  witness  states  that  It  was  piled  above  the 
flange  which  is  onthe  outer  edge  of  the  tender. 
It  appears  not  to  be  unusual  to  take  a  ronnd- 
iDg  load  of  coal,  but  It  was  shown— and,  bo- 
deed,  proof  was  hardly  necessary— that  it 
was  not  practicable  or  safe  to  heap  It  above 
the  flange  or  edge  of  the  tender.  A  demurs 
rer  to  the  evidence  was  interposed  and  over- 
ruled, bi^  npon  review  the  court  of  luipeals 
hdd  that  there  was  no  evidence  tending  to 
prove  that  the  coal  was  negligently  loaded, 
and  ordered  a  reversal,  wltli  Instructions  to 
sustain  the  demurrer  to  the  evidence.  3 
Kan.  App.  242,  46  Pac  112.  We  are  unable 
to  concur  In  this  view.  There  is  Uttle,  If 
any,  testimony  of  negligence  as  to  the  main- 
tenance of  the  track,  but  we  think  there  waa 
evidence  tending  to  show  negUgence  In  ow- 
loadlng  the  tender,  and  at  least  snffldent  to 
take  the  case  to  the  Jnry.  It  may  be  proper 
to  carry  a  rounding  load  of  coal,  bnt  certain- 
ly It  Is  neither  necessary  nxa  safe  to  have  It 
piled  upon  ttie  flange  or  above  the  edge  of  tlie 
tender.  It  was  contended  that  the  testimo- 
ny did  not  show  that  the  coal  was  above  the 
edge  of  the  tender,  but  that  given  by  Maya 
win  hardly  bear  that  Interpretation:  "Ques- 
tion. State  about  what  height  the  coal  was 
plied  up  at  the  edge  of  tbe  tends,  if  at  alL 
AnHver.  Ishonldjudgebetweentwoand  three 
feet  Q.  Yon  mean  In  the  center?  A.  Tes, 
sir.  Q.  About  bow  high  was  it  at  the  onter 
edge  oZ  the  tender  where  It  came  to  the  edge 
of  the  flange?  A.  It  was  above  the  edse  of 
the  flange.  I  cannot  say  how  far."  On  this 
testimony  the  Jury  foimd  that  the  co^  was 
loaded  over  the  flange  of  the  tender.  If  It 
was  loaded  on  tbe  flange  w  above  the  edge 
of  the  tender,  the  top  coal  would  not  have 
sufllclent  support,  and  a  sUght  Jar  would  be 
likely  to  loosen  and  dislodge  some  of  It. 
Some  of  the  witnesses  stated  that  ttie  tmder 
was  loaded  In  tbe  usual  way,  bnt  there  Is 
testimony  tending  to  show  that  It  waa  an 
unusual  load.  The  fireman  stated  that  It 
was  usually  rotmded  np  about  a  foot  or  a 
foot  and  a  half  la  tbe  middle  of  the  tender, 
while  tbe  testimony  In  this  case  shows  that 
it  was  heaped  up  from  two  to  three  feet 
high  above  the  tendw.  In  tills  respect  It  dif- 
fers tram  the  case  of  Schnlti  v.  Railway  Co., 
67  Wis.  616,  31  N.  W.  321,  and  therefors 
cannot  be  regarded  as  a  mere  acddent,  tat 
which  there  Is  no  responsibility.  In  consid- 
ering the  demurrer,  the  evidence  must  be 
viewed  In  the  light  most  favorable  to  tbe 
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plaintiff,  and  all  reasonable  Inferwncee  most 
be  allowed  in  hla  taror,  and,  nnleea  all  the 
teatlmony  offered  talis  to  establtsli  his  case, 
or  some  material  tact  In  lasne,  tbe  demnrrer 
should  be  overruled.  Bearer  v.  Railroad  Co., 
S6  San.  616,  48  Fac  1188;  Sogers  t.  Hods- 
son.  48  Ean.  276,  26  Pac.  732;  Railroad  Oo. 
T.  Foster,  89  Kan.  829, 18  Fac.  285:  Ralboad 
Co.  T.  Cravens,  43  Ean.  860^  28  Pac;  1044. 
Measuring  tbe  testtmony  ttie  rule  In  tbese 
cases,  It  is  clear  tbat  the  case  should  have 
gone  to  the  jury. 

We  are  not  Impressed  with  tbe  suggestion 
that  Ondl  assumed  tbe  risks  and  dangers  m- 
cldmt  to  tbe  ovarloaded  tend«.  It  Is  true 
tbat  be  knew  somethli^  of  the  condition  of 
the  track  and  roadbed^  and  was  aware  that 
the  roughness  of  the  tnA  gave  tbe  engine 
a  Bwbiging  motion,  but  there  Is  nothing  to 
show  tbat  he  had  reason  to  apprehend  that 
tbe  coal  would  be  pUed  abore  the  edge  of 
tbe  tender,  nor  that  pieces  of  the  same  would 
be  thrown  so  as  to  strike  him  when  he  was 
10  orl2  feet  away.  He  was  at  work  hi  the 
place  to  which  he  was  astfgned,  and  we  tall 
to  see  that  he  had  any  reason  to  apprehend 
tbe  peril  to  which  be  was  subjected  hj  tbe 
overloading  of  the  tender.  He  bad  never  seen 
any  coal  fall  off  tbe  tender  of  a  passing  train, 
and,  while  he  ma7  have  asen  ideces  of  coal 
lying  along  tbe  track,  there  is  nothing  to 
show  whether  they  fell  from  the  tender  of 
a  passenger  engine  or  from  coal  cars.  In 
tbe  view  we  take  of  the  case^  the  matter  of 
OroD's  own  negligence  or  knowledge  Is  enti- 
tled to  but  little  consideration.  It  would 
seem  as  If  an  ordinarily  prudent  man,  in  Ibe 
position  in  which  OroU  was,  would  not  have 
deemed  blmsdf  In  any  danger  from  a  pass- 
ing train,  and  probably  he  would  have  been 
censured  by  tbe  forenum  if  he  had  left  hie 
work,  and  gone  further  away  from  the  track, 
becanse  of  the  jtaasing  train.  For  this  rea- 
son the  objection  to  the  first  special  finding, 
wbldi  relates  to  OoU's  knowledge  of  the 
condition  of  the  railroad,  althou^  some- 
what Inaccurate,  is  not  deemed  to  be  very 
material. 

The  testimony  In  tbe  record  does  not  Indi- 
cate xtasslon  or  pr^udlce  on  the  part  of  the 
Jury,  and  no  good  reason  Is  seen  why  the 
verdict,  which  aiq?ears  to  have  support  In 
the  testimony,  should  be  set  aside.  The  rul- 
ings complained  of  upon  the  testimony  and 
the  instructions  are  not  deemed  to  be  errone- 
ous, nor  such  as  require  special  comment 
Tbe  Judgment  of  the  court  of  appeals  wlU  be 
reversed,  and  the  Judgment  of  the  district 
court  will  be  afflrmed.  All  the  Justices  con- 
curring. 


MABSHALL  V.  MURPHY. 
iOonit  of  Appeals  of  Eansas,  Soatfaem  Depart- 
ment, W.  D.    Dec  1,  1896.) 

COSTRACT— ESTOPPKU 

Where  Marshall,  under  a  contract  in  writ- 
ing between  hlms^  and  Millard  and  Powell, 


borrowed  a  certain  ram  of  money,  and  gave  bis 
note  to  Millard  for  the  same,  and  to  secure  the 
payment  thereof  ezecnted  a  mortMge  on  cer- 
tam  property  in  the  dty  of  8.,  and  thereaft» 
Millard  indorsed  and  delivered  said  note  to 
Mnrphy,  and  on  default  In  the  payment  of  said 
note  at  maturity  Murphy  commenced  suit  to  re- 
cover the  amount  due  on  said  note,  end  for  a  de- 
cree of  f(»«closure  of  said  mortsrage;  and  in 
defense  of  such  suit  Marshall  alleges  that  Mur- 
phy is  not  the  real  party  in  Interest,  for. the  rea- 
son tbat  tbe  money  loaned  him  belonged  to  Has- 
kell township,  in  Haskell  county,  Ean.,  and 
tbat  the  transaction  for  the  loan  was  on  behalf 
of  the  township,  and  was,  therefore,  unauthor- 
ised and  void,  and  that  plaintiff  could  not 
maintain  a  suit  in  bis  own  name,  and  Marshall 
could  not  be  held  for  the  payment  of  said  note 
and  mortgase,— AeM,  that  the  contract  between 
Marshall  and  Millard  and  Powell  f«:  tbe  loan 
of  the  money  was  a  contract  between  Individu- 
als;  that  tbe  parties  contracted  on  their  own  ac- 
count, and  tbe  giving  of  tbe  note  and  mortgage 
to  Millard  for  the  money  loaned  was  to  Millard 
individually,  and  the  Indorsement  and  delivery 
of  the  note  to  Mnnihy  passed  all  the  right  ana 
Interest  of  Millard  to  said  note  and  mortgage 
to  Muiphy,  and  that  Marshall  cannot  Inquire  m- 
to  the  source  from  which  Millard  and  Powell  re- 
ceived the  money  that  was  loaned.  If  Millard 
and  Powell  loaned  the  money  belonging  to  the 
township,  they  are  liable  to  tbe  towndilp  for 
the  money;  bat  Marshall  Is  estopped  from  deny- 
ing that  tbe  money  be  received  on  the  loan  for 
wnich  be  gave  his  note  was  not  the  money  of 
Millaid. 
(Syllabus  by  the  Court) 

Error  from  district  court,  Haskdl  eonzUy; 
William  Kaaton  Hutchison.  Judge. 

Action  by  H.  O.  Murphy  against  F.  S.  Mar- 
shall on  a  note  and  a  mortgage.  From  a  Jadg- 
ment  for  plaintiff,  defendant  brings  error.  Af- 
firmed. 

UUton  Brown,  fw  phUntifl  In  enrar,  A.  J. 
Kwklnson.  for  defoidant  in  error. 

JOHNSON,  P.  J.  This  suit  was  <»i  a  prom- 
issory note  executed  on  the  9th  day  of  Sep- 
tember, 1889,  by  F.  8.  Marshall,  for  the  sum 
of  $800,  due  three  years  from  date,  payable  to 
J.  F.  Millard  or  order,  with  Interest  at  8  per 
cent  per  annum  from  date  thereof.  To  secure 
the  payment  of  tbe  money  to  become  due  un- 
der tbe  terms  of  ttats  note,  Marshall  gave  a 
mortgage  on  certain  property  situated  In  the 
dty  of  Santa  ¥6,  Haskell  county,  Ean.  J.  F. 
Millard  transferred  this  note  by  Indorsement 
thseou,  and  delivered  tbe  same,  to  H.  C.  Mia*- 
phy.  The  note  not  being  paid  at  maturity, 
Murphy  commenced  suit  against  Marshall  to 
recover  the  amount  due  thereon,  and  to  fore- 
close said  mortgage.  The  i>etltIon  sets  out  the 
execution  of  the  note  and  mortgage,  the  trans- 
fer thereof  tbe  payee  to  the  plahititf,  and 
the  ncmpayment  of  tbe  money  according  to 
the  terms  of  the  note.  The  answer  of  the  de- 
fendant below  admits  the  execution  of  tbe  note 
and  mortgage  as  set  out  In  plalntifiTs  petition, 
but  alleges  that  tbe  plaintiff  below  was  not 
tbe  real  party  In  Interest;  that  tbe  note  and 
mortgage  were  given  solely  for  sod  on  account 
of  an  agreement  In  writing  entered  Into  by  de- 
fendant below  and  tbe  payee  and  mortgagee 
named  In  tbe  note  and  mortgage  as  trustee  and 
F.  M.  Powell,  as  clerk  of  Haskell  township.  In 
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Haskell  county,  Kim.;  and  that  said  note  and 
mortgage  were  not  purchased  for  ralue  hj 
plaintiff  Millard,  or  any  other  person,  bat 
were  merely  delivered  by  MUlard  to  plaintiff 
13  his  successor  In  olfice,  and  that  Millard 
merely  wrote  his  name  across  the  back  of  the 
note  80  that  plaintiff  might  bold  said  note  as 
said  officer,  and  for  no  other  conaidezatlon; 
and  attaches  a  copy  of  the  contract  in  writ- 
ing to  his  answer,  which  1«  as  follows:  "Santa 
F6,  Kansas.  We,  the  undersigned,  of  Santa 
F6,  Kansas,  hereby  agree  with  F.  S.  Marshall, 
of  Dubuque,  Iowa,  to  give  him  a  cash  bonus 
of  one  thousand  dollai-s,  and  a -suitable  site, 
consisting  of  six  lots  in  the  city  of  Santa  F6, 
aforesaid,  on  which  to  erect  a  flour  mil),  and 
transport  all  said  machinery,  including  engine 
and  boUer,  from  the  nearest  B.  R.  station  to 
Santa  F6,  And  further  agree  to  loaD  him,  or 
cause  to  be  loaned  him,  one  thousand  dollars. 
If  he  so  desires,  at  8  per  cent  Interest,  from 
one  to  three  years*  time;  said  one  tlwusand 
dollars  ioaoed  to  be  secured  by  a  first  mort- 
gage on  said  mDI  site,  building,  and  aU  ma- 
chinery situate  therein;  said  machinery  to  be 
clear  of  any  lien  or  debt  whatsoever,  and  all 
the  frel};ht  paid;  the  thousand  doQars  bonus 
to  be  paid  to  said  Marshall  as  follows:  Five 
hundred  dollars  when  macblneT7  Is  laid  down 
at  Santa  F£,  including  the  boiler  and  engine; 
and  five  hundred  dollars  when  the  mill  is  in 
running  order,  and  capaUe  of  turning  out  good, 
straight  grade  flonr.  Title  of  land  to  be  given 
whan  bulldli^  is  completed,  and  ready  to  re- 
ceive mB<^tn«7,— 4br  wbl(4i  said  F.  S.  Maf^ 
shall  agrees  to  erect  and  operate  a  full  roller 
flouring  mill,  capable  of  turning  out  from  for- 
ty to  fifty  barrels  of  good,  straight  grade  flour 
In  24  hours,  and  also  put  in  a  corn  and  feed 
mill.  The  said  F.  S.  Marshall  further  agrees 
to  commence  the  work  of  erecUng  said  mill 
building  within  twenty  days  after  receiving 
the  contract  at  Dubuque,  Iowa,  and  continue 
the  erection  and  completion  of  said  flour  mill 
without  cessation,  unless  delayed  In  getting 
machinery  shipped;  said  thousand  dollars  to 
be  deposited  with  the  Haskell  County  Bank» 
at  Santa  F6,  with  a  copy  of  this  contract  sub- 
ject to  the  order  of  F.  S.  Marshall,  upon  his 
performing  all  the  agreements  set  forth  In 
said  contract  and  said  contract  to  be  O.  K.  by 
the  parties  of  the  first  part  F.  M.  Powell  and 
J.  F.  Millard,  [Signed]  J.  F.  MiUard.  Trus- 
tee.  [SignedJ  F.  M,  PoweU,  Clerk.  [Signed] 
P.  S.  MarshaU.  Signed  June  17,  X8S9."  The 
answer  further  allcKcs  that  the  said  sum  was 
loaned  "this  defendant  under  said  contract  by 
said  township,  and  said  note  was  so  giveil  by 
this  defendant,  and  without  any  other  consid- 
eration whatever  therefor,  and  plaintiff  knew 
each  and  every  of  the  above  facts  t>efore  said 
note  and  mortgage  were  delivered  to  lilm,  the 
said  plaintiff,  by  the  said  Millard;  whereby 
this  defendant  has  received  no  consideration 
for  said  note  and  mortgage  by  said  payee 
named,  or  from  said  plaintiff;  and  that  plain- 
tiff received  said  note  and  mortgage  without 


having  given  any  cousideratloa  tlierefor,  or 
any  part  thereof,  and  with  full  kuowledge  of 
eacb  and  every  of  the  foregoing  facts,  and  re- 
ceived the  same  as  trustee  of  said  township, 
and  as  successor  In  oflSce  as  such  trustee  to 
said  Millard,  and  In  no  other  way  whatever." 
It  Is  furtbo^  alleged  in  said  answer  that  "the 
township  bad  no  power,  under  the  laws  of 
Kansas,  either  to  enter  Into  said  contract,  note, 
or  mortgage  heretofore  referred  to  In  this  an- 
swer, and  that  said  officers  of  said  township 
and  this  plaintiff  at  ail  times  well  knew  It,  or 
ought  to  have  known  It;  and  because  of  want 
of  power  aforesaid  the  said  township  Bongbt 
and  seeks,  by  having  said  note  and  mortgage 
delivered  and  indorsed  as  aforesaid  to  aaid 
plaintiff,  to  avoid  the  law,  and  to  deprive  this 
defendant  from  setting  up  his  said  defense  to 
said  note  and  mortgage,^  wherry  {daintifl 
should  take  nothing  by  this  action;  and  be- 
cause of  said  Illegality  of  consideration  afore- 
said this  defoidant  should  not  be  bound  to 
either  said  uote  or  mortgage,  or  the  pretended 
transfer  thereof  to  this  plabitiff,  sad  sbouhl 
go  hence  hereof  with  his  costs." 

It  will  be  observed,  from  an  eTumlnatton  ot 
this  contract  In  writing,  that  the  parties  dil 
not  contract  on  behalf  of  Haskell  township^ 
but  contracted  on  th^  own  behalf.  While 
th^  signed  tfaelr  names  as  trustee  and  iderk  to 
the  instrument  the  Instnunent  Itself  Is  the 
obligation  of  the  Individuals  sinking  It  They 
executed  it  as  Individuals,  and  the  mere  aign- 
ta)g  It  as  tnistee  and  derk  la  mere  descilptio 
personam;  and.  If  they  used  money  belonf^ng 
to  tbe  township,  which  was  loaned  to  the  de- 
fendant below,  they  were  liable  to  tbe  tovfo- 
ship  for  the  mere  misappropriation  of  this 
money;  and  tbe  defendant  havhig  recelred 
the  money  of  than,  and  oucnted  his  note  and 
mortgage  in  payment  of  the  same,  cannot  es- 
cape liability  on  said  note  and  mortgage  (or 
the  reason  that  the  money  loaned  to  him  be- 
loBged  to  Haskell  township.  Tbey  etmtracted 
with  him  as  Individuals,  let  htm  have  tbe 
mosK^  as  Indlviduais,  took  his  note  and  oMnt- 
gage  aa  an  Indlvtdoal;  and  It  la  Immaterial  to 
him  as  to  what  consideration  Murphy  paid 
MlUard  for  the  assignaiettt  and  transfer  of 
said  note.  The  indonemoit  of  the  note  hf 
MUlard  to  Murphy  passed  the  title  to  tbe  note, 
and  all  rights  that  Millard  had  In  or  to  the 
note,  to  Murplv-  Marshall,  having  contracted 
for  the  loan  f>f  tbe  money  with  the  indirldnals 
signing  the  agreement  having'  received  tbe 
money  from  them,  and  executed  his  note  and 
mortgage  to  one  of  tbe  parties  furnishing  him 
tbe  money,  caanol  inquire  into  the  source  from 
which  MUlard  received  the  money,  and  can- 
not avoid  the  payment  of  this  note  and  moct- 
gage  for  the  simple  reason  that  MUlard  and 
others  loaned  him  mon^  that  they  beld  In 
trust  as  officers,  and  loaned  him  as  Indfvidnals. 
He  did  not  give  his  note  and  mortgage  to  them 
as  officers,  but  to  Millard  as  an  Individual. 
The  Judgment  of  the  district  court  must  be  ml- 
flrmed.   All  the  Judges  concurring. 
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LANDER  T.  POUiARD,  Sheriff. 
(Oomt  of  Appeals  of  Kansas,  Southern  Depart- 
ment, C.  D,    Dec.  3,  1896.) 

ApPKAL — KbCORD — JCRISDIOTIO^. 

Under  section  642a  of  the  Code  of  CItII  Pro- 
cedure of  1888.  the  record  brought  to  this 
court  must  affirmatively  show  that  this  conrt 
has  JurisdictioQ,  or  the  case  will  be  dismisaed: 
and  where  the  amount  or  value  in  controversf 
is  less  than  $100.  and  the  case  belongs  to  the 
excepted  clau,  the  Jurisdiction  may  be  shown 
by  the  cCTtificatc  of  the  judge  ot  the  district 
court  who  tried  the  ease. 
(Syllabus  by  the  ConrtJ 

Knot  from  district  court,  Harrer  oonn^;  F. 
L.  Martin,  Judge. 

Action  by  FhUUp  Lander,  u  anlgnee  of  the 
Kansas  SaTlnge  Bank  of  Newton,  against 
£^  E.  PoUard,  aberur  of  Harrc^  coan^.  Jadff> 
meat  for  defendant,  and  plaintiff  brings  emw. 
Dismissed. 

Petera  A  Nlchdson.  for  plaintiff  in  error.  A 
U  OreeiUk  for  defendant  In  enot, 

JOHNSON.  P.  3.  On  tbe  4tli  day  of  Angnst 
189a,  PhilUp  lender,  as  assignee  of  tbe  Kan- 
sas Savtags  Bank  of  Newton,  Kan.,  filed  bis 
petition  In  the  district  court  of  Harvey  county, 
Kan.,'agalnfit  SI.  K.  Pollard,  ^erlff  of  Harvey 
connty,  alleging  that  as  assignee  he  becante 
tbe  owner  of  the  N.  B.  ^  and  the  N.  ^  of  the 
S.  E.  %  of  Btciion  8,  In  township  22,  of  range 
2»  In  Harvey  county,  Kan.,  and  on  the  21st 
day  of  November,  1880,  as  assignee,  took  pos- 
session of  said  premises,  and  has  ever  since 
remained  In  possession  of  tbe  same,  and  on  tbe 
Sd  day  of  July,  1803.  B.  B.  Pollard,  as  sheriff, 
caused  to  be  pabUsbed  In  a  newspaper  pub- 
lished In,  and  of  general  circulation  in,  Harvey 
county,  Kan.,  a  notice  dtat  In  a  certain  action 
wherein  Thomas  B.  Taylor  was  [dalntlff,  and 
the  Aibansaa  Valley  Loan  St  Land  Compa- 
ny was  defendant,  be  would  on  a  certain  day, 
mt  the  front  door  of  the  courthouse  in  Newton, 
Harvey  county.  Kan.,  offer  for  sale,  and  sell 
to  the  highest  bidder,  for  cash  In  hand,  all  the 
right,  tltte,  and  Interest  cf  the  Arkansas  Val- 
Ity  Loan  &  Land  Company  In  and  to  eald  lands 
and  tenements;  and  attaches  a  copy  of  the 
notice  of  sale  to  bts  petition;  and  alleges  that. 
If  the  sheriff  Is  permitted  to  sell  tbe  premises, 
It  wIU  cast  a  cload  on  bis  title,  and  that  he 
will  suffer  great  damage  thereby  fn  the  sum 
of  $100;  and  prays  judgment  f<»'  $100  dam- 
ages by  reason  of  the  premises,  and  that  the 
sheriff  be  forever  enjoined  from  selling  said 
lands.  On  the  filing  of  this  petition,  and  mak- 
ing an  affidavit  showing  that  the  Judge  of  tbe 
district  court  was  absent  from  Harvey  county, 
the  probate  Judge  granted  a  temporary  injunc- 
tion enjoining  the  sale  of  the  land.  On  tbe  Sth 
day  of  August,  ls9S,  tbe  clerk  of  the  district 
court  Issued  a  summons  directed  to  the  coroner 
of  Harvey  county,  commanding  him  to  notify 
the  defendant  below  that  be  had  been  sued  by 
tbe  plaintiff  below,  which  summons  was  In- 
dorsed, "If  defendant  fall  to  answer,  plaintiff 
wm  take  Judgment  for  $100.00.  with  IntoeM 


at  the  rate  of  6  per  cent  per  auuum,  iujuucuuii 
allowed."  The  defendant  demurred  lo  the  pe- 
tition for  tbe  reason  that  It  did  not  state  any 
grounds  for  equitable  relief,  and  tbe  petition 
showed  on  its  face  that  the  plaintiff  had  a  com- 
plete and  adequate  remedy  at  law.  This  de- 
murrer was  sustained  by  the  court,  and  the 
plaintiff  below  took  leave  to  file  an  amended 
petition,  and  filed  an  amended  petition,  to 
which  defendant  made  answer.  When  the 
case  was  called  for  trial,  the  plaintiff,  with 
consent  of  court,  withdrew  bis  amended  peti- 
tiou,  and  substituted  his  original  petition,  and, 
issue  being  Joined  thereon,  the  case  was  tried 
by  tbe  court.  The  court  decided  that  the  peti- 
tion did  not  state  facts  sufflclent  to  constitute 
a  cause  of  action  in  favor  of  the  plaintiff  and 
against  the  defendant,  and  rendered  a  Judg- 
ment In  favor  of  tbe  defendant  below,  deny- 
ing a  permanent  injunction,  and  for  cost  of  suit 
against  the  plaintiff,  to  which  he  duly  exce- 
ed, filed  motion  for  new  trial,  which  was  over- 
ruled, and  exception  taken,  and  plaintiff  made 
case,  and  brings  the  case  here  for  review. 

The  defendant  in  error  appears,  and  moves 
the  court  to  dismiss  the  petition  In  error  for 
the  reason  that  the  record  does  not  show  that 
the  amount  or  value,  exclusive  of  cost,  does 
not  exceed  $100,  and  that  there  Is  no  certlUcala 
of  the  Judge  beiore  whom  the  case  was  tried, 
showing  that  It  Is  one  of  the  excepted  cases. 

Section  542a  of  the  Code  of  Civil  procedure 
reads:  "No  appeal  or  proceeding  In  error  shall 
be  bad  or  taken  to  the  supreme  court  In  uny 
dvll  action  unless  the  amount  or  value  In  con- 
troversy, exclusive  of  cost,  shall  exceed  one 
hundred  dollars  except  In  cases  Involving  tbe 
tax  or  revenue  laws,  or  the  title  to  real  estate, 
or  an  action  tot  damages  In  which  slander,  li- 
bel, malicious  prosecution,  or  false  Imprlsoa- 
ment  Is  declared  upon,  or  the  constitution  of 
this  state,  or  the  ooraUtutlon,  laws  or  treatlea 
of  tbe  United  States,  and  when  the  Judge  of 
the  district  or  superior  court  trying  tbe  case  In- 
volving less  than  one  hundred  dollars  shall 
certify  to  the  supraue  conrt  that  the  case  to 
one  belonging  to  the  excepted  classes."  U»- 
der  this  sectlim  the  a^^late  court  has  no  Ju- 
risdiction to  review  the  Judgment  of  the  dis- 
trict conrt  in  any  dvU  action  unless  tiie 
amotmt  or  valne  In  controversy,  exclusive  of 
cost,  shall  exceed  $100,  except  In  certain  cases 
There  the  Judge  of  the  district  court  trying 
the  case  involving  less  than  $100  shall  certify 
to  the  court  that  the  case  Is  one  Involving  the 
excepted  classes.  The  record  must  show  af- 
firmatively that  tbe  case  is  one  In  which  the 
court  has  Jurisdiction,  or  the  petition  must  be 
dismissed.  This  record  sbows  that  the  suit 
-was  to  enjoin  the  sheriff  from  making  a  sale 
•f  oertaln  property,  without  alleging  any  value 
tbereof ,  and  for  $100  damages.  The  record  not 
showing  that  tlie  amount  or  valne  In  controver- 
sy, exclusive  of  cMt,  exceeds  $100,  and  it  not 
appearing  by  tbe  certificate  of  the  trial  Judge 
that  It  belongs  to  the  excepted  cUuMen,  die  pe- 
tition In  error  la  dtomlasod.  All  tkn  Jndgoi 
ooncunlng. 
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MISSOURI  PAO.  RT.  CO.  et  al.  t.  HENRIE. 

(Court  of  Appeals  of  Kaiuas,  Sonthern  Depart- 
ment, O.  D.    Dec  8,  1896.) 

Railroads  —  Contract  to  Isspb  Lire  Passbb  — 
Obligation  of  Puhobabeb  at  Porb- 
CLOsuRB  Sals. 

1.  Where  a  railroad  companT,  together  with 
all  of  its  rights  and  privileges,  u  sola  on  a  fbr^ 
closure  of  a  mortgage,  the  purchaser  at  anch 
sale  acquires  only  such  rights  to  the  property 
sold  aa  the  original  company  possessed. 

2.  Purchasers  of  a  railroad  and  its  franchises 
are  liable  for  the  unpaid  condemnation  money 
for  such  right  of  way  as  passes  with  the  road, 
and  for  the  nonpaid  obligations  of  the  original 
company  for  such  right  of  way  as  it  may  have 
acquired  by  purchase,  which  passed  with  the 
■ale  of  the  road. 

3.  Purchasers  of  a  railroad  and  its  franchises 
are  not  liable  to  pa^  the  value  of  life  passes,  to 
be  given  by  the  original  company  In  considera- 
ti<m  of  a  parol  license  to  build  and  operate  a 
road  over  his  premises,  where  the  purchasers 
had  no  knowledge  of  the  parol  contract  at  the 
time'  of  purchase,  or  while  using  such  premises, 
where  th^  have  in  no  manner  ever  ratified 
■nch  contract,  or  assumed  its  obligation. 

(SyUabtn  by  the  Gonrt.) 

Error  from  district  court,  Butler  count?; 
O.  A.  Leloud,  Judge. 

Action  by  J.  C.  Henrle  against  the  Missouri 
Pacific  Railway  Company,  and  the  Ft.  Scott, 
Wichita  Sc  Western  Railway  Company  to  re- 
cover the  value  of  life  passes  agreed  to  be 
given  plaintiff  In  consideration  of  a  parol 
llcenBe  to  build  and  operate  a  railroad  over 
his  premises.  From  a  Judgment  for  plain- 
tiff, defendants  bring  error.  BeverBed. 

On  the  2Sth  day  of  June,  1890,  J.  0.  Henrle 
commenced  his  suit  In  the  district  court  of 
Butler  county,  Kan.,  against  the  Missouri 
Pacific  Railway  Company  and  the  Pt  Bcott, 
Wichita  &  Western  Railway  Company,  and 
alleges  as  his  cause  of  action:  That  he  was 
the  owner  of  a  certain  tract  of  land  in  said 
county,  and  that  some  time  in  the  year  of 
1882  the  St  Louis.  Ft  Scott  A  Wichita  Rail- 
road Company  entered  upon  and  constfucted 
a  railroad  tnuA  over  and  through  his  land, 
without  having  condemned  said  land,  or 
without  having,  before  or  since  the  construc- 
tion of  said  railroad  through  said  land,  ob- 
tained any  title  to  said  land  used  by  the 
Bt  Louis.  Ft  Scott  A  Wichita  Railroad  as  a 
roadbed  and  right  of  way,  and  without  hav- 
ing first  or  since  paid  the  plaintiff  for  the 
same,  and  that  said  railroad  company  con- 
tinned  to  use  said  roadbed  as  its  pretended 
right  of  way  over  his  lands,  under  a  parol 
license  made  with  him,  in  consideration  for 
which  license  the  St  Louis,  Ft  Scott  & 
Wichita  Railroad  Company  were  to  furnish 
him  and  his  wife  with  an  annnal  pass,  with- 
in the  state  of  Kansas,  over  its  road  wblch  it 
was  then  constructing,  which  passes  were 
to  entitle  him  and  his  wife  to  ride  upon  the 
cars  and  railroad  operated  by  tbe  St.  Louis, 
Pt.  Scott  &  Wichita  Railroad  Company,  any- 
where In  the  state,  during  their  natural  life, 
free  of  charge,  wblch  agreement  was  made 


on  behalf  of  the  comitany  hy  Francis  Tier- 
nan,  its  president  and  agent  The  St  Louis, 
Ft  Scott  &  Wichita  Railroad  Company  con- 
tinued to  operate  its  road  over  and  through 
his  lands,  under  said  license,  until  about  the 
month  of  January,  1887,  when  said  railroad 
was  placed  in  the  hands  of  J.  H.  Richard^ 
receiver,  In  a  tondtmae  proceeding  instltnt- 
ed  In  the  United  States  circuit  court  for  the 
district  of  Kansas  against  the  8t  Lonls,  Ft 
Scott  &  Wichita  Railroad  Company,  and  that 
said  Richards  continued  to  operate  said  toad 
as  receiver,  tmder  orders  and  instractions 
from  the  court,  and  had  exclusive  contnd 
of  tbe  railroad  upon  and  through  tbe  lands 
of  the  plaintiff,  under  said  parol  license,  up 
to  the  6th  day  of  July,  1887,  when  tbe  St 
I^uls.  Ft  Scott  &  Wichita  Railroad  Compa- 
ny ceased  to  exist,  and  was  succeeded  by  the 
Ft  Scott  Wichita  &  Western  Railway  Com- 
pany, which  then  became  the  owner  of  said 
railroad,  and  succeeded  to  all  the  rights  and 
properties  of  the  St  Louis,  Ft  Scott  &  Wichi- 
ta Railroad  Company,  and  subject  to  all  the 
easements  and  duties  resting  upon  tiie  agree- 
ments made  by  the  Bt  Lonls,  Ft  Scott  & 
Wichita  Railroad  Company.  That  the  said 
Ft  Scott  Wichita  ft  Weatsm  Railway  Com- 
pany, together  with  the  Missouri  Padflc  Rail- 
way Company,  have  continuously  since  the 
6th  day  of  July,  1887,  owned  and  operated, 
and  still  are  the  owners  and  (iterating,  the 
line  of  rtilroad  over,  upon,  and  through  the 
lands  of  the  plaintiff,  and  over  the  roadbed 
and  the  pretended  right  of  way  previously 
occupied  by  the  Bt  Louis.  Ft  Bcott  &  Wichi- 
ta Railroad  Company.  That  ever  since  said 
Ft  Scott  Wichita  &  Western  Railway  Com- 
pany and  the  Missouri  Pacific  Railway  Com- 
pany first  commenced  operating  and  running 
their  cars  over  said  roadbed  and  track,  which 
was  constructed  and  occupied  by  the  St 
Louis,  Ft  Scott  &  Wichita  Railroad  Oonvaoy 
over,  upon,  and  through  his  lands,  they  have 
failed,  neglected,  and  refused  to  furnish  the 
plaintiff  below,  and  his  wife,  with  an  an- 
nual pass,  entitling  them  to  rids  over  their 
said  lines  of  road,  and  ov&  the  road  con- 
structed by  the  St  Louis,  Ft  Scott  A  Wichi- 
ta Railroad  Company  in  the  state  of  Kansas, 
although  often  demanded  to  furnish  the 
same.  That  said  d^endants  btiow,  railroad 
companies,  continuously  operate  thefar  line  of 
railroad  upon  the  roadbed  and  right  of  way 
formerly  occupied  by  the  St  Louis,  Ft  Scott 
&  Wichita  Railroad  Company,  over,  upon, 
and  through  the  lands  of  the  said  plaintiff 
below,  and  are  now  operating  and  running  a 
line  of  railroad  or&,  upon,  and  through  his 
lands,  and  have  converted  said  pretended 
right  of  way  and  roadbed  formerly  occupied 
by  the  St  Louis.  Ft  Scott  &  Wichita  Rail- 
road Company  over,  upon,  and  through  his 
lands  to  their  own  use,  without  his  consent 
and  without  making  any  compensatloo 
therefor  to  him.  to  his  damage  in  the  suit 
of  $5,000.  That  they  are  now  occupying  and 
threatening,  and  still  continue  to  occupy,  the 
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roadbed  and  right  of  war  constnicted  and 
formeriy  uaed  and  occupied  by  Ute  St  Loolki, 
Ft  Scott  &  Wlcblta  Ballxoad  Company  over 
aud  upon  and  throncb  bla  lands,  and  wUl 
prevent  him  from  the  use  and  occupation  of 
said  lands  so  occupied  by  said  defendants 
as  a  right  of  way,  without  making  him  any 
compensation  therefor,  an  less  restrained 
the  court.  That  the  St  Louis,  Ft.  Scott  & 
AVichlta  Railroad  Company  is  Insoirent  and 
out  of  existence,  and  has  ever  shice  the 
atb  day  of  July,  1887,  ceased  to  exist  as 
a  corporation,  and  has  ceased  to  operate  or 
own  any  railroad  or  any  property  In  the  state 
of  Kansas.  Plaintiff  below  demands  Judg- 
ment against  the  defendants  below  for  the 
sum  of  $0,000,  and  aslEs  that  the  court  may 
adjudge  and  Und  that  the  value  of  the  right 
of  way  over  and  across  his  land  was  of  the 
value  of  said  passes  so  agreed  upon,  and 
which  was  the  sum  of  (5,000,  and  that  If 
said  sum  is  not  paid  within  a  reasonable 
time,  to  be  fixed  by  the  court  the  railroad 
companies  be  enjoined  and  restrained  from 
using  said  right  of  way.  The  St  Louis,  Ft. 
Scott  &  Wlcblta  Railway  Company  was  not 
a  party  to  this  suit.  The  plaintiffs  in  error 
filed  a  motion  to  require  the  said  jKtitlon  to 
be  made  more  definite  and  certain,  which 
motion  was  overruled,  and  plaintiffs  in  error 
excepted.  Separate  demurrers  were  then 
filed  by  the  Ft  Scott  Wichita  &  Western 
Railway  Company  and  tbe  Missouri  Pacific 
Railway  Company  to  the  petition  of  the 
plaintiff  below,  each  of  which  were  overrul- 
ed, and  exceptions  duly  saved.  Said  rail- 
way companies  then  each  filed  their  sepa- 
rate answers  to  the  petition  of  the  plaintiff 
below,  and  each  denied  every  allegation  In 
Buid  petition,  pleaded  the  statute  of  limita- 
tions, and  alleged  that  the  plaintiff  below 
ha<3  been  fully  paid  for  the  right  of  way  In 
controversy.  Plaintiff  below  filed  a  reply  to 
each  of  the  answers  of  each  of  tbe  defend- 
ants below,  and  denied  each  and  every  alle- 
gation contained  therein,  and  alleged  that 
from  the  Ist  day  of  January,  1887,  until  the 
6th  Aaj  of  July,  1887,  said  railroad  was  In 
the  hands  of  a  receiver,  and  was  finally  sold, 
by  virtue  of  a  decree  of  the  circuit  court  of 
tbe  United  States  for  the  district  of  Kansas, 
on  November  6,  1887;  that  owing  to  the 
pendency  of  said  suit  and  because  of  the 
fact  that  said  railroad  was  In  the  hands  of  a 
receiver,  the  plaintiff  below  was  unable  to 
sue  the  St  Louis,  Ft.  Scott  &  Wichita  Rail- 
road Company. 

On  the  Issues  Joined,  the  case  was  tried 
before  the  court,  with  a  Jury,  and  a  verdict 
rendered  by  the  Jury  against  the  Missouri 
Pacific  Railway  Company  for  $1,202.  After- 
wards $1^  of  this  amount  was  remitted  by 
defendant  in  error,  and  Judgment  was  ren- 
dered by  the  court  against  both  of  the  de- 
fendants below  for  the  sum  of  $1,040,  and 
costs  of  suit;  and  it  was  further  ordered  by 
the  court  that  both  of  said  railway  compa- 
nies be  perpetually  enjoined  from  using  any 
T.46p.iio.l3-b2 


portion  of  said  land  unless  the  same  was 

paid  within  90  days  from  the  rendition  of 
tbe  Judgment  To  all  of  the  orders,  Jud^ 
menta,  and  rulings,  the  defendants  below, 
and  rach  of  them,  duly  excepted.  Motions 
for  new  trial  were  duly  filed  and  orermled, 
and  exceptions  duly  taken. 

The  Jury  also  returned  with  their  general 
verdict  the  following  special  findings  of 
fact:  "(1)  Did  either  of  the  defendants  ever 
make  a  contract  with  tiie  plaintiff  whereby 
they,  or  either  of  them,  agreed  to  give  plain- 
tiff and  his  wife  posses  over  any  railroad 
owned  or  operated  bT^  them,  on  account  of 
right  of  way  over  his  land?  A.  No.  C-^  Did 
any  railroad  company  ever  make  with  plain- 
tiff the  contract  referred  to  In  the  last  ques- 
tion? A.  Yes.  (3)  If  you  answer  the  last 
question  In  the  affinnatlve,  state  wlOi  what 
railroad  company  such  contract  was  made 
with.  A.  St  Louis,  Ft  Scott  ft  Wichita.  (4) 
If  you  answer  question  2  In  tbe  affltmative. 
state  whether  said  contract  was  la  writing 
or  verbaL  A.  Verbal.  (5)  When  did  the  St 
Louis.  Ft  Bcott  &  Wichita  Railroad  Compa- 
ny cease  operating  the  railroad  In  question, 
if  at  all?  A.  Ajmut  the  month  of  January, 
1887.  (6)  What  is  the  name  of  tbe  railroad 
company  that  owned  tbe  said  railroad  Im- 
mediately after  the  St  Louis.  Ft  Scott  ft 
Wichita  Railroad  Company  owned  it?  A. 
Missouri  Pacific  Railway  Company.  (7) 
What  railroad  company  is  operating  the  rail- 
road referred  to?  A.  Missouri  Pacific  Rail- 
way Company.  (8)  When  did  the  company 
mentioned  in  your  last  answer  commence  to 
operate  said  railroad?  A.  July,  1887.  <8) 
{Stricken  out  by  the  court)  (10)  For  how 
long  a  time  had  the  St  Louis,  Ft  Scott  ft 
Wichita  Railway  Company  been  in  posses- 
sion of  the  right  of  way  in  controversy  be- 
fore It  ceased  to  operate  said  railroad?  A, 
About  four  years.  (11)  When  was  said  road 
constructed  over  the  land  in  controversy? 
A.  1883.  (12)  Does  the  evidence  show  that 
either  of  the  defendants  knew  that  the 
plaintiff  had  made  any  agreement  with  the 
St.  Louis,  Ft.  Scott  &  Wichita  Railway  Com- 
pany by  which  be  was  to  secure  passes  over 
said  road  for  himself  and  wife?  A.  Not  at 
time  of  purchase.  (I'd)  It  you  answer  the 
last  question  in  the  affirmative,  state  which 
of  the  defendants  had  such  knowledge.  A. 

 ,  (14)  If  you  answer  question  12  in  tlie 

affirmative,  state  how  the  fact  mentioned  ici 
said  question  was  communicated  to  tbe  defend- 
ant named  in  your  answer  to  question  13. 

A.   .    (15)  If  you   find  that  tbe  St 

Louis,  Ft.  Scott  &  Wichita  Railroad  Compa- 
ny agreed  to  Issue  passes  to  the  plaintiff  in 
consideration  for  said  rigbt  of  way,  state 
how  long  a  time  said  company  agreed  to 
continue  to  issue  said  passes.  A.  As  long 
as  said  railway  was  operated  over  said  land. 
(IB)  How  much.  If  anything,  do  you  allow 
the  plaintiff  for  failure  of  defendant  to  give 
bis  wife  passes  over  said  railroad  for  lifel 
A.        (one  hundred  and  sixty-two  d<^ra). 
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(11)  Ehnr  mvch.  If  aafttilDg,  4o  yon  allinr 
the  ptalnttff  for  the  WVare  of  defeodant*, 

eltb»  of  them,  to  Ismm  to  hUn  pawM 
over  Bald  railroad  for  life?  A.  |l.2UU  (twelve 
hnndred  and  two  doUara).  (1^  Wheia  la  tbe 
strip  odF  land  used  for  said  right  of  way 
located,  with  raferenca  to  the  lasd  d*- 
Bcrlbed  in  plalntlfTa  petition?  A.  On  north 
Bide."  "(20)  Is  tt  tnie  that  plaintiff  was  wUllng 
that  tbe  St,  Lonis.  Ft  Scott  &  Wlohlta  UaU- 
way  Company  abonld  take  possMWlon  of  the 
right  of  way  acroas  his  land?  A.  Tea.  <21) 
Is  It  true  that  plaintiff  gave  the  St  Loula, 
Ft.  Scott  &  Wichita  Hallway  Company  pos- 
aesBloD  of  the  rigbt  of  way  across  hia  land 
In  consideration  of  the  promise  to  issue  pass- 
es to  himself  and  wife?  A.  Yea.  (22)  How 
many  miles  per  year  would  plaintiff  likely 
ride  over  tbe  railway  In  question.  If  passes 
bad  been  Issued  to  him  as  he  claims  should 
have  been  done?  A.  1,S33%  miles.  (23)  l>ld 
plaintiff  ever  object  to  the  use  of  his  land 
as  a  rigbt  of  way,  and  tbe  operation  of  said 
railway  thereon?  A-  No.  (24)  If  you  answer 
the  last  question  'Yes,'  state  when  and  to 

whom  such  objection  was  made.  A.  

(25)  How  long  do  you  find  that  plaintiff  will 
live  In  tbe  future?  A.  26  years.  (2B)  Was 
not  plaintiff  satisfied,  at  the  time  he  claims 
he  mnde  tbe  contract  sued  upon,  to  deliver 
the  possession  of  his  land  to  the  St  Louis, 
Ft  Scott  &  Wichita  Railway  Company?  A. 
Yes.  (27)  Did  not  plaintiff  deliver  posses- 
sion of  the  land  for  tbe  right  of  way  upon 
the  promise  of  the  8t  Louis,  Ft  Scott  A 
Wichita  Railway  Company  to  pay  for  the 
same  In  passes?  A.  Yea.  (28)  Was  there  an 
agreement  between  plaintiff  and  the  St 
Louis,  Ft  Scott  &  Wichita  Etailway  Compa- 
ny that  if  aald  passes  were  not  given,  plain- 
tiff was  to  have  possession  of  the  land  used 
for  right  of  way?  A.  No^  (20)  (Stricken  out 
by  the  court,  to  which  ruling  each  of  defend- 
ants  duly  excepted.)  (80)  (Stricken  out  by 
the  court  to  which  ruling  each  of  defend- 
ants duly  excepted.)  (31)  What  is  the  name 
of  the  company  that  owned  said  railroad  at 
the  time  of  tbe  commencement  of  this  eultf 
A.  Missouri  Pacific  Railway  Company." 

Tbe  railway  companies  moved  for  Judg- 
Qoent  against  tbe  plaintiff  below  on  the  spe- 
cial flndlngs  of  facts,  uotwlthstandlng  tbe 
general  verdict,  because  the  special  fludlngs 
of  facts  were  Inconsistent  with  the  verdict 
The  motions  were  overruled,  and  tbe  rail- 
way companies  duly  excepted,  and  filed  mo- 
tions for  a  new  trial,  which  were  overruled, 
and  tbe  railway  companies  duly  excepted, 
and  made  case,  and  bring  tbe  case  to  this 
court  and  aak  for  a  reversal  of  the  jnds* 
ment. 

J.  H.  RIcbardB  and  0.  B.  Benton,  for  plaitH 
tiffs  In  error.  Redden  &  Schumachw,  for 
defendant  in  error. 

JOHNSON,  P.  J.  (after  stating  the  facts). 
Tt»  irialntlfni  In  error  make  10  separate  a*- 


REPDBTEIl.  (Kb*. 

alfnaMntB  oi  error  In  their  brief,  aa  ons 
why  the  Judgment  of  the  district  court  abouM 
he  reroraeA.  We  wlB  consider  only  ae  much 
*f  tbe  errors  eomplalned  of  aa  will  be  aufll- 
elent  to  determine  the  real  matters  in  contro- 
versy in  this  case. 

Tbe  plaintiff  below  brought  his  acUon  In  tbe 
district  court  of  Butler  connty  to  recover  dam- 
ages for  the  failure  of  the  defendants  below 
to  carry  out  tbe  terms  and  conditions  of  a 
parol  liceuse  granted  to  the  St  Louis.  Ft 
Scott  &  Wichita  Railroad  Company,  by  which 
It  was  permitted  to  build  and  operate  ita  One 
of  railroad  over  and  across  bis  land.  In  con- 
sideration for  the  license  to  so  build  and  i>p- 
erate  its  road  over  his  land.  It  agreed  to  givr 
him  and  bis  wife  passes  over  its  line  of  rail- 
road ia  Kansas  so  long  as  It  continued  to 
maintain  and  operate  its  road  over  his  prem- 
ises. The  St  Louis,  Ft  Scott  &  Wichita  Rail- 
road Company  constructed  its  road  over  bis 
land,  and  operated  it  for  about  four  years, 
when  the  road  went  Into  the  bands  of  a  re- 
ceiver, and  the  mortgage  was  foreclosed,  anil 
the  road,  with  all  Ita  rights  and  franchises, 
was  sold  in  1887;  and  the  defendanta  below  be- 
came the  owners  thereof,  and  took  poAsesslOD 
of  the  road,  and  hare  operated  the  aame  ever 
since.  The  original  company  obtained  no  oth- 
er rigbt  over  tbe  lands  of  the  plaintiff  below 
than  tbe  mere  parol  license  to  build  and  q>- 
erate  its  road  over  his  land  on  consideration 
of  giving  blm  and  bla  wife  passes  over  Its  line 
of  road.  It  continued  to  give  him  and  bis 
wife  passes  so  long  as  It  owned  and  operated 
the  road.  The  plaintiff  below  contends  that 
when  tbe  road  was  sold,  and  the  present  own- 
ers and  opwators  of  the  road  purchased  It  and 
Its  rights  and  privileges,  and  went  Into  pos- 
session thereof,  they  Ijecame  liable  for  all  the 
burdens  of  tbe  original  company,  so  fisr  as  con- 
cerns tbe  obligations  or  chitras  for  right  of  way 
or  license  to  operate  ita  line  of  road  over  the. 
lands  upon  which  it  was  constructed.  Wbea 
the  preeent  owners  purchased  the  property  at 
the  master's  sale  on  foreclosure  of  tbe  mort- 
gage, they  acquired  no  greater  rl^ts  in  tbe 
property  than  the  original  company  bad. 
They  acquired  no  title  to  the  property  of  the 
plaintiff  below,  but  did  they  become  liable  to 
carry  out  the  [Kirol  obligations  of  the  original 
company,  and  furnish  passes  to  the  plalutlff 
below,  and  his  wife,  so  long  as  tbey  sbutiid 
desire  to  use  tbe  same?  The  petition  of  tbe 
plaintiff  below  alleges  "that  lu  tbe  year  1SK2 
the  St  Louis,  Ft  Scott  A  Wichita  Itallr<>ad 
Company  entered  upon  said  land,  without  hav- 
ing condemned  the  same,  and  without  having 
obtained  any  title  to  It  and  constructed  its 
railroad;  tbat  said  company  continued  to  use 
said  roadbed  and  Its  right  of  way  over  said 
lands  under  a  parol  license  made  with  defeud- 
ant  In  error;  that  In  consideration  of  said  li- 
cense said  St  Louis,  Ft  Scott  &  Wichita  Hail- 
road  Company  was  to  furnish  him  and  bis 
wife  with  .annual  passes.  In  the  state  of  Kan- 
sas, over  its  road,  during  their  natural  life 
time;  that  iiasses  were  Issued  by  said  corn- 
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pany  to  him  until  abont  JannaiT,  1887,  when 
said  railroad  was  placed  In  fbe  hands  of  a 
receiver,  and  afterwarde  one  of  these  plalu- 
tifTs  tu  OTor,  the  Fl  Scott,  Wichita  &  West- 
em  Railway  Company,  became  the  owner,  and 
succeeded  to  the  rights  and  pn^rty,  of  the 
SL  Louis,  Ft  Scott  &  Wichita  Uailway  Com- 
pany, and,  together  with  the  Missouri  Pacific 
Railway  Company,  continnously  operated  and 
owned  said  road  since  the  Cth  day  of  July, 
1887,  and  that  said  d^endant,  plalatitt  In  er- 
ror, n^ected  and  refused  to  fnrnlsti  him  and 
his  wife  annual  passes  entitling  them  to  ride 
over  their  Uoe  of  road;  that  said  plaintiffs  In 
error  conrerted  ttt»  pretended  right  of  way 
and  roadbed  apon  and  through  the  lands  de- 
scribed in  the  said  petition  to  tbelr  own  use, 
and  without  consent  of  the  defendant  In  er- 
ror, and  without  malclng  any  compensation 
therefor."  The  petition  charges  the  defend- 
ants below  with  a  treqmsa,  In  taking  poasefr^ 
aion  of  the  right  of  way  without  his  consent, 
and  with  appropriating  the  right  of  way  to 
tbelr  own  use.  It  Is  difficult  to  determine 
whether  plaintiff  Ijelaw  Intended  to  charge  a 
permanent  awropitatlon  of  tbe  property  1^^ 
tbe  defendants  below,  or  to  simply  charge  the 
taking  of  tbe  prlrllQge  granted  to  the  original 
Gompaay.  It  Is  not  alleged  or  claimed  that 
^ther  of  the  defendanta  In  error  was  a  party 
to  tbe  contract,  m  that  they  had  any  notice 
whaterer  «f  snCh  a  contract  at  ttaa  time  tbey 
became  tbe  parehasera  <^  Uie  road,  or  that 
they  ever  in  any  manner  ratified  the  same,  or 
assumed  the  obligations  thereof.  I*lalntlff  be- 
low le^  to  reeorev  against  the  defendants 
below  merely  because  they  became  the  own- 
ers of  tbe  road,  Its  rights  and  franchises,  by 
pDrcbase  at  forecAosure  sale,  and  taking  poa- 
acaakm  ud  operating  th^  same.  The  defend- 
ants bdow  disclaimed  any  rl^t,  dafao,  or 
Interest  under  the  parol  Ucense.  They  repu- 
diated such  ecmtract,  and  Insisted  that  the 
original  railijMd  company  held  the  right  of 
way  uader  a  Mflptent  contract,  and  that  the 
same  bad  been  fully  paid  for.  Can  tt  be  said 
tbat,  liavtag  no  kaowledge  of  such  conttaet  as 
eWmed  by  tbe  plaintiff  b^w,  thegr  ooold  be 
held  llaMe  for  the  petfonnance  of  a  mtae 
pared  Ueen8&  to  furthei  oeenpy  tbe  premises. 
Being  railroad  conqpaales,  they  would  have 
the  right,  after  they  dlseoroed  tbat  there  Is 
no  title  to  some  portion  of  tiie  land  over 
which  th^  road  Is  located,  to  acquire  the 
same  the  nerdae  of  tbe  right  to  emlnoit 
domain,— -to  hare  tbe  same  condemned  1^ 
commlsaioiMn  under  tbe  law.  The  def«d- 
ants  below,  not  having  acquired  tbe  title  to 
the  right  of  way  by  the  purcbaae,  did  not 
tbereby  become  entitled  to  the  use  of  tbe 
property;  and  the  platntlff  below  was  m- 
tttled  to  just  compensation  for  the  same,  in 
case  be  eleeted  Id  treat  It  as  a  pemuuent  ap* 
proprtatlon. 

The  court  below  proceeded  In  the  trial  ot 
tiUa  ease  on.  the  theory  that  tbe  original  cmu- 
paoy  had  acqnlred  tltie  to  the  praprntj,  and 
had  not  complied  with  the  terms  and  condi- 


tions upon  which  the  right  ef  way  had  been 
acquired.  There  could  scarcely  be  any  ques- 
tion as  to  the  obligation  of  tbe  purchasers  of 
a  railroad  to  the  original  owner  of  the  right 
of  way,  where  there  warn  a  conveyanice  or 
Judgment  of  condemnation  of  ^e  property, 
and  the  conditions  or  Judgment  had  not  been 
complied  with  by  the  original  company. 
Where  a  purchase  of  a  railway,  its  franchisee 
and  ri^bt  of  way,  is  made,  and  tbe  condemnar 
tion  money  has  not  been  paid,  or  whfre  tbe 
original  company  bad  entered  Into  a  written 
obligation  for  tbe  purchase  of  the  right  of 
way,  and  tbe  right  of  way  passes  with  the 
road,  tbO'pupchasM  takes  tbe  property  bur- 
dened vrith  the  otdlgadon  of  tbe  original 
company;  but,  where  the  purchaser  of  the 
road  and  its  property  acquires  no  right  in  the 
land  over  which  a  part  of  Its  road  Is  con- 
structed, tt  Is  not  bound  to  contlniie  Its  road 
over  ancfa  premises,  and  to  carry  out  aA  oral 
promise  of  the  ortelaal  comi>any  for  a  B- 
cense  to  use  the  land,  but.  If  tbe  original 
owner  of  tlie  land  la  wlUtig  to  treat  tbe  pae> 
aeaalon  of  tbe  premteea  by  the  purchaser  aa 
a  permanent  appn^rlatloB,  be  would  then  be 
endUed  to  recover  uie  valuo  of  the  land  a^ 
propriated,  and  tbe  damagea  to  tbe  entlsa 
tract  from  which  It  is  so  taken.  We  think 
tbe  court  b^w  tried  this  cass  en  tte  wrong 
theory  of  tbe  law  and  the  pleadings  and  evl- 
dence.  The  original  .railroad  company  net 
having  acqnlred  the  right  of  over  tbe 
land  of  tbe  plalndff  below,  he  had  the  tlgftt 
to  treat  the  use  of  tbe  land  by  the  dtfeadanto 
bdow  as  a  permanent  appc(^>rlatk»B  of  tbe 
right  of  way,  and 'sue  the  present  owners  of 
the  road  for  tbe  value  nS  Oib  strip  of  land  se 
occu[ded  and  used  by  them,  and  tor  the  da» 
ages  to  the  residue  of  the  tract  of  land  trvm 
which  It  bad  ben  takn,  or  he  nilghrt  bring 
his  action  for  a  slmpte  treqiass,  and  recover 
from  tliem  damages  that  Ise  had  sulEered  by 
reason  of  the  wrongful  acts  coaunlued  la  the 
use  of  hie  land,  or  he  taigat  tartar  anlt  lu 
ejeetmwt  for  the  recovery  ef  possesston 
of  the  same,  with  damagea  Cor  tbe  wrongful 
detention  thereof.  In  no  event  ooald  the 
^alntUC  below  recover  for  the  value  of  a  Ufa 
pass  over  the  line  of  the  road  of  the  defend* 
ants  bdow.  The  evidence  of  the  ^tattff  bo- 
low  cteMTly  proves  that  no  sach  agrseaiait 
was  ever  made,  or  even  contemplated.  He 
says  In  his  testimonyi  "Q,  ¥oa  may  state 
what  contract  or  what  arrangemoit.  If  any, 
yon  had  with  Mr.  Tionan  or  Mr.  Marshall, 
the  officers  of  the  first  road,  the  St.  Louls^ 
Ft.  Scott  *Wlchlts,rdatIve  to  compensation 
and  pay  for  the  right  of  way  that  was  taken 
off  your  placa  A.  Do  I  understand  yon 
want  me  to  give  the  history?  Q.  Yes,  sir;  o€ 
tbe  agreement  you  had,— bow  yon  were  to  be 
compensated.  Why,  Mr.  Tinnan  and  me 
talked  the  matter  ovw,  and  I  aAed  about 
this  rl|^t  of  way.  I  told  blm  I  wanted  a 
paas  tor  myself  and  wtfet  and  he  saya:  'I 
cannot  give  It  to  you  in  annual  passes.  I 
will  give  It  to  you  quarterly,  and;  when  It 
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has  run  out,  send  It  In.  or  come  In,  and  I  will 
give  jon  a  new  one.'  K-  Wbat  was  tbe  con- 
sideration T  What  were  yon  to  do?  What 
were  they  to  get?  A.  T&ls  rigrht  of  way.  Q, 
What  was  said  as  to  the  length  of  time? 
How  long  was  he  to  g've  these  passes?  A. 
As  long  as  they  use:l  the  laud.  Q.  As  long 
as  what?  A.  As  long  as  the  railroad  com- 
pany used  the  land,  and  as  long  aa  I  wanted 
passes." 

This  Is  all  the  erldence  given,  tending  in 
any  manner  to  prove  an  agreement  to  give 
passes  for  the  license  to  bolld  and  <^terate 
the  road  over  bis  land.  No  agreement  was 
ever  made  to  Issue  Uf e  passes  In  conslderatlfm 
of  the  right  of  way  over  the  land  In  contro- 
versy, and  It  was  error  In  the  court  to  Inatmct 
the  Jury  as  follows:  "(1>  Tou  are  butrncted 
that  a  purchaser  at  a  sale  of  the  i3L  Louis, 
Ft  Scott  &  Wichita  BaUroad,  if  you  find  that 
there  had  been  a  sale,  would  receive  by  aucb 
purchase  Just  such  rights  as  the  Bt  Louis, 
Ft  Scott  and  Wichita  B^lroad  Oompany  bad 
In  the  lands  In  controversy,  and  no  more, 
and,  by  ibe  terms  of  the  purchase,  would 
be  bound  for  the  payment  of  the  purchase 
money,  the  same  as  the  St  Iiouis,  Ft  Scott 
&  Wichita  BaUroad  Company  Itself  would 
have  been  If  It  had  continued  to  own  and  to 
operate  and  occupy  the  road.  (2)  Before  the 
plaintiff  can  Tecover  In  this  action,  he  must 
show  l>y  a  prepondeQince  of  the  evld^ce 
that  he  was  the  owner  of  the  land  In  contro- 
versy; that  he  made  a  contract  for  the  tight 
of  way,  as  alleged  him,  with  the  St  Louis, 
Ft  Scott  &  Wichita  BaUroad  Oompany;  that 
for  that  right  of  way  be  Was  to  have  a  life 
pass  for  himself  and  wife  ovef  said  road, 
either  delivered  as  a  life  pass  at  the  time,  or 
quarterly  or  annually;  tbatthe  defendant,  the 
Ft  ScoU,  Wichita  A  Western  BaUway  Compa- 
ny and  the  Mlsaoml  Padflc  Railway  Compa- 
ny, or  either  of  them-  subsequently  became 
the  owners  of  said  railroad,  and  baveoperated 
it  over  the  land  in  controversy  the  same  as 
the  Bt.  Louis,  Ft.  Scott  &  Wichita  RBllroad 
Oompany  originally  did.  And,  also,  he  must 
show  to  you,  by  a  preponderance  of  the  evi- 
dence, the  value  of  such  passes,— what  ttiey 
would  luive  been  worth."  We  do  not  tlilnk, 
in  any  event,  the  defradants  below  were  lia- 
ble to  pay  for  the  use  of  the  strip  of  land  the 
value  of  Ufe  passes.  Sot  having  been  parties 
to  any  such  contract  end  not  having  pur- 
chased and  used  tiie  road  with  knowledge  of 
any  such  agreement,  tliev  could  not  be  held 
for  Its  nonfulflliment 

As  this  Judgment  wiu  luve  to  be  reversed 
for  the  errors  alrea<^  Indicated,  we  do  not 
think  it  necessary  to  decide  other  questions 
that  are  raised  in  the  brief  of  counsel,  and 
urged  in  the  argument  of  this  case  to  the 
court,  as  none  of  these  are  liable  to  come  up 
in  the  future  trial  of  this  case.  The  Judg- 
ment of  the  district  court  Is  reversed,  and 
the  case  remanded  for  a  new  trlaL  AU  the 
Judges  concurring. 


BGFOBTEB.  (Kac 


SPARKS  et  sL  V.  BBTER. 
(Ooort  of  Appeals  ni  Kansas,  Southern  Depart- 
ment W.  D     Dec  1,  1896.) 

HOBTOAOB  FOKBdiOSDBB  —  PbOVESS — SCPFICIBSCT 
— tiEKVICB— JOHIXDICTIOS— WaIVSK. 

1.  A  suit  to  foreclose  ■  mortgager  on  real  es- 
tate most  l>e  commenced  in  the  connty  when 
the  land  is  situated,  and,  when  rishtly  com- 
menced Id  the  county  where  the  land  is  situated, 
summons  may  be  idsned  by  the  clerk  of  the  dis- 
trict court  where  the  petition  is  filed,  and  direct- 
ed to  the  sheriff  of  any  otlie:  county  in  the  state 
where  the  defendants  may  reside,  or  where  they 
may  be  served;  and,  when  duly  serred  by  the 
sheriff  of  the  county  where  the  defendants  re- 
side, the  ^strict  court  acquires  jurisdiction  over 
the  subject  of  the  action  and  of  the  defendants, 
and  has  anthoribr  to  render  such  jndgment 
against  the  defenwmts  as  may  be  proper  under 
the  pleadings  and  evidence. 

2.  In  a  suit  to  forecloje  a  mortgage  on  real 
estate,  and  for  a  personal  jndgmeot  on  a  coo- 

S)n  bond,  it  is  not  necessary,  noder  the  Code  of 
Ivii  Procedure,  for  the  clerk  of  the  district 
court  issnlng  summons  to  indorse  thereon  the 
amount  for  which  the  plaintiff  claims  judgment, 
or  to  state  in  the  summons  the  nature  of  tiw 
plaintiff's  claim. 

8.  Where  a  suit  on  a  bond  and  for  fwedooDre 
of  a  mortgage  on  real  estate  has  been  com- 
menced In  the  district  court  of  the  proper  coun- 
ty, and  the  defendants  bave  been  served  with 
summons,  and  th^  sppear,  and  file  a  motioo 
aakhig  the  court  to  make  an  order  requiring 
the  plaintiff  to  make  hia  petition  more  definite 
and  certain,  they  thereby  waive  all  Irregnlari- 
ties  and  defects  in  the  issuing  and  aernce  of 
summons,  and  thereby  submit  themselves  to  the 
Jurisdiction  of  the  court,  and  are  bound  by  the 
further  proceedit^s  in  such  suit 
(Syllabus  by  the  Court) 

Error  from  district  court  Ford  county;  A 
J.  Abbott  Judge. 

Action  by  Charles  W.  H.  Beyer  against  Im- 
fayette  0.  Sparks  and  others.  From  a  Judg- 
ment for  i»laintiff,  defendants  btiag  errw. 
Affirmed. 

MUton  Brown,  for  plsiiitm  In  error,  ^ss 
&  Johnson,  for  d^bndant  in  error. 

JOHNSON,  P.  J.  This  is  a  suit  on  real-es- 
tate coupon  bond  or  note,  and  tm  decree  o< 
foredoeure  of  mortgage  given  to  eecure  the 
payment  of  said  bond.  The  petition  of  the 
plaintiff  below  was  an  ordinary  petition  on 
said  coupon  bond  and  mortgage.  It  alleges  the 
execution  of  the  bond,  coupons,  and  mortgage, 
—and  there  la  attached  to  the  petltton  copy  at 
the  bond,  coupons,  and  mortgage,— and  alleg- 
es that  the  coupons  and  bond  were  due  and 
unpaid,  and  asks  for  Judgment  fw  the 
amount  due  on  said  obligatlmi,  and  tor  a  de> 
eree  of  foreclosure.  Suit  was  commenced  in 
Ford  comity  July  IS,  1891,  and  defendants 
were  duly  served  on  the  IStti  day  of  July. 
1891,  with  summons  In  Wichita  county.  On 
the  Stb  day  of  S^tember.  ISU*  d^endants. 
iy  thehr  attumeyih  ^peazed  bi  aald  court 
and  moved  the  court  to  require  the  plaintiff 
to  separately  state  and  number  the  vwriow 
causes  o(  action  upon  wlileh  he  predleatm 
his  right  to  f oredose  Ua  mOTtgage,  In  said 
petition,  for  the  reason  that  aald  petition  coo* 
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tains  more  than  one  pretended  cauae  of  ac- 
tion to  fweclose,  and  Qiat  said  pretended 
.sanses  of  acUtm  are  not  grouped  In  separate 
paragraphs  or  counts;  also,  moved  the  court 
to  ati'Ike  out  of  the  petition  all  matters  and 
things  ther^  contained  relative  to  the  prayer 
for  personal  Judgmrat  ag^nst  the  defend- 
ants, for  the  reason  that  the  same  Is  re- 
dundant, Irrelevant,  and  pr^ndldal  to  these 
def^dants'  Interests,  and  for  the  reason  that 
the  court  has  no  Juriadlctltm  ot  the  pawns 
of  these  defendants  as  to  said  personal  Judg- 
ment, uid  In  support  of  this  showed  to  the 
court  that  the  summons  served  upon  the  de- 
fendants la  not  indorsed  as  required  by  stat- 
ute, ao  as  to  enable  said  plaintiff  to  take  per- 
sonal Judgment  against  the  defendants;  and 
also  at  the  same  time  filed  a  motion  to  strike 
other  particular  allegations  out  of  the  peti- 
tion, and  out  of  the  exhlhOts  attached  thereta 
Thesie  several  motions  were  orermledt  and 
defendants  duly  excepted,  aitd  then  filed  tilielr 
answer  to  the  petition,  admitting  the  execu* 
tlon  and  deUvery  of  said  coupon  bond  for  tiie 
sum  of  $700,  and  mortgage  to  secure  tiie  pay- 
ment of  said  sum,  and  alleging  that  said 
bond  and  coupons  were  executed  for  a  loan 
of  9700  for  five  years  at  7  per  cent.  Interest, 
and  the  coupons  represent  the  semiannual  In- 
terest thereon;  and  that  hi  the  transaction 
growing  out  of  said  loan*  and  the  execution 
of  the  bond  ami  coupons,  a  large  amount  of 
nsnrloos  Int^est  was  exacted  therein;  and 
that  defendants  hare  paid  sums  of  money 
equal  to  all  legal  Interest  due  on  the  money 
loaned;  and  that  tiiere  was  nothing  due  on 
said  bond  and  coupons  at  the  commence- 
ment of  this  suit  For  a  third  defense  de- 
fendants set  up;  "The  land  Included  In  said 
trust  deed  was  public  dtunaln,  and  embraced 
within  a  pre-onptlon  filing  made  under  the 
laws  of  the  United  Staites  of  America  by  said 
Lafayette  O.  Sparks,  and  that  In  consequence 
thereof  the  trust  deed  was  Illegal  and  void.*' 
To  the  answer  of  the  defendants  the  plaintiff 
replied  in  two  counts.  The  first  was  a  gen- 
eral denial  of  usurious  interest,  and  the  sec- 
ond alleged  "that  the  defendants  were  hy 
law  estopped  from  claiming  that  tSie  trust 
deed  was  void  on  account  of  the  land  being 
included  hi  a  pre-emption  claim  at  the  time 
of  the  execution  and  delivery  of  the  trust 
deed,  because  the  ssld  SpaAs  h^  reetived 
the  benefit  of  the  loan."  The  defendants  de- 
murred to  that  part  of  the  reply  oidy  as  to 
the  plea  of  estoppel,  which  demurrer  was 
omruled,  and  defendants  duly  excepted. 
The  case  ma  tried  by  the  court  without  a 
Jury  on  the  Issues  Joined,  and  on  the  trial 
the  plaintiff  introduced  In  evidence  the  orig- 
inal coupon,  bond,  and  mor^^e,  and  rested 
his  case;  and  the  defendants  Interposed  a 
demurrer  to  the  evidence,  which  was  ova- 
ruled,  and  defendants  excepted;  and,  there 
being  no  other  evidence  Introduced  on  the 
trial,  the  court  rendered  %  personal  Judgment 
against  the  defendants  for  the  amount  found 
due  on  the  bond  and  coupons,  and  for  costs 


of  suit,  and  entered  up  a  decree  of  foredo- 
sure  of  the  mortgage,  and  an  order  for  the 
sale  of  ttie  mortgaged  premises.  On  the 
same  day  the  defendants  filed  their  motion 
toe  a  new  trial,  which  was  overruled,  and 
defendants  excepted,  made  case,  and  bring 
the  matter  to  this  court  for  review,  and  make 
eight  asslgnmoits  of  error,  to  which  the  con- 
sideration of  the  coort  is  asked. 

We  wlU  consider  such  ot  the  assignments 
of  error  as  we  think  are  necessary  for  a  full 
determination  of  this  case.  Tiie  first  assign- 
ment to  which  the  attention  of  the  court  is 
called  is  the  Jurisdiction  of  the  court  of  the 
persons  of  the  defenduits.  This  suit  was 
commenced  In  the  district  court  of  Ford 
county,  Kan.,  the  mortgaged  pronlses'  being 
situated  In  that  county.  The  action  was 
brought  In  tiie  only  county  that  had  Juris- 
diction over  tiie  snt^ect-matter  of  tiie  action. 
Article  0,  I  48^  of  the  Code  of  dvU  Proce- 
dure of  Kansas.  Section  60  of  the  Oode  of 
OIvU  Procedure  reads:  "Where  the  action  is 
rlfi^itly  brought  in  any  county,  according  to 
tdie  provisions  of  article  S,  a  summons  shall 
be  issued  to  any  other  county  against  any 
one  or  more  of  the  defendants,  at  the  plaln- 
tilTs  request."  mils  suit  was  brought  In  the 
only  county  that  could  take  Jurlsdlotion  over 
the  mortgaged  proper^,  and,  being  so 
brought,  the  only  way  to  reach  the  defend- 
ants, residing  at  that  time  In  Wichita  county, 
was  by  a  summons  Issued  by  the  clerk  ot  the 
district  court  ot  Ford  county,  directed  to  the 
sheriff  of  the  county  where  the  defendants 
resided,  ot  where  they  might  be  saved  wKh 
summons;  uid,  when  duly  served  with  sum- 
mons In  any  county  tai  this  state,  the  court 
was  Invested  with  comjdete  Jurisdiction  of 
the  subjecl>matta  of  the  action  and  of  the 
persons  of  the  defendants  served,  and  had 
full  power  to  adjudicate  all  questions  right- 
fully arising  In  said  suit  The  particular  ob< 
Jection  raised  to  the  jurisdiction  of  the  court 
to  rmda  a  personal  Judgment  against  the 
defendants  below  is  that  tin  deife,  In  Issu- 
ing the  summons,  did  not  Indoise  thereon 
the  amount  tor  which  the  plalntUf  would 
take  Judgment,  nor  did  the  summons  notify 
the  defandants  of  the  nature  of  the  action 
against  them.  Section  SO  ot  the  Oode  of 
Civil  Procedure  reads:  "A  summons  shall 
be  issued  hr  the  ctetk  vpcm  a  written  praecipe 
filed  by  the  plaintiff;  shall  be  under  the  seal 
of  the  court  from  whl^  the  same  shall  is- 
sue, shall  be  s^ed  by  the  clerk,  shall  be 
dated  the  day  It  is  issued.  It  shaU  be  di- 
rected to  the  sheriff  of  the  coun^,  and  corn- 
mud  him  to  notify  the  defendant  or  defend- 
ants, named  tho^  that  he  or  they  have 
been  sued,  and  must  answw  the  petition  filed 
by  the  plaintiff,  giving  his  name^  at  a  time 
started  therein,  or  the  petition  will  be  taken  as 
true,  and  Judgment  rendered  accordingly; 
and  where  the  action  Is  <»i  contract  for  the 
recovery  of  money  only,  tliere  sban.  be  en- 
dorsed on  the  writ  the  amount,  to  be  furnish- 
ed in  the  prsedpe,  for  which  with  Interest, 
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judgment  will  be  taken,  if  tbe  d^endant  fall 
to  appear.  If  defendant  fail  to  appear  Judg- 
ment aball  not  be  rendered  for  a  larger 
•moont  than  cost"  This  was  an  action  for 
the  foredoflure  of  a  mortgage  on  real  es- 
tate, and  bence  no  Indorsement  on  tbe  sum- 
mons of  tbe  amount  claimed  was  n'icessary 
under  the  Code  of  CMvii  Procedure.  It  was 
not  an  action  on  contract  tor  tbe  recovery  of 
money  only.  George  t.  Hatton,  2  Kan.  3*27; 
Knowles  t.  Armstrong.  15  Kan.  871;  Weaver 
T.  Gardner,  14  Kan.  348.  But  if  the  sum- 
mons was  defective  in  tbe  particular  claim- 
ed by  def«kdants  below,  ail  tbe  defects  and 
irregularities  were  waived  when  tbe  defend- 
ants appeared  in  court,  and  moved  to  require 
the  plaintiff  to  make  his  petition  more  def- 
inite and  oertain;  all  tbe  irregularities  In  tbe 
anmmona  or  service  thereof  were  waived, 
and  they  thereby  submitted  themselves  to 
Uie  JoriadlettoB  of  the  court,  and  were  bound 
^  any  Judgment  the  court  might  render  uo- 
ier  tbe  Issnea  presented. 

Tbe  secoDd  errar  complained  of  was  that 
tbe  petttloB  «C  ttie  plaintiff  contained  a  blend- 
ing of  varlons  causes  of  action,  and  It  should 
have  been  separately  stated  and  ojmbered, 
an  prnvlrtMl  by  rhf  Oodp  of  Olvil  promlure. 
We  tUnk  that  thU  petMon  amtalns  but  «ie 
■Ingle  OBuae  el  aetton.  Tbe  plaintiff  bases 
his  cause  of  actlfm  Qpoa  a  bond  for  $700, 
with  Imtrasst  coupon  attached,  and  to  fore- 
close the  mortgage  glwi  to  saence  the  pay- 
meirt  of  said  bond  and  Inttrest.  Tbe  object 
<tf  tbe  suit  was  Kdsly  Cor  the  recovery  of 
the  amovri:  due  tar  the  money  loaned  on 
tbe  real«8tate  txmd,  and  secured  by  the 
inwtgag^  and  the  petition  stated  plainturs 
cause  ttf  action  In  plabi  and  concise  Ian- 
•gnagev  wttiisut  repetitlosi,  and  was  In  the  or^ 
ttnarr  f ona  of  a  petition  for  foreclosure  of 
a  mortgage  gtven  to  seeure  an  Indebtedness. 
Thet«  was  no  error  In  Bverrullng  ttie  motion 
of  the  defendants  bdow  to  require  i^ntilT 
io  separately  nambCT  and  state  his  several 
caoses  of  action. 

Tbe  next  enw  complained  of  was  the  orer- 
ndhig  oC  tlw  demurrer  of  the  defendants  below 
to  plaintiff's  petition,  for  the  neason  that  the 
aetton  was  brought  on  behalf  of  a  trustee  for 
the  tMneflt  of  others  associated  with  him  as 
Intwested  In  the  salt  Ihe  money  .was  loan- 
•d  1^  tbe  plaintiff  la  the  action,  and  the  bond 
And  mortgage  were  given  to  him,  and  he  ap- 
peared to  be  the  real  par^  In  interest;  but 
tf,  as  defendants  below  claim,  tbe  business 
was  transacted  by  <^rles  W.  H.  Beyer  for 
the  ben^t  of  others,  and  be  acted  In  the 
malfing  of  tbe  contrsict,  and  tshing  the  bond 
and  mortgac».  for  the  benefit  of  otbers.  be 
'3lght  properly  bring  the  action  In  hia  own 
mune  without  ioialng  with  blm  tiie  persons 
tar  whose  benefit  Che  aetkin  was  prosecuted. 
Code  Olv.  Proc.  I  28. 

We  do  not  tUnk  there  was  any  error  in  orer^ 
filling  the  motion  of  tiie  defendants  below  to 
■trifce  oat  portlona  of  tbe  plaintiff's  petition 
SB  reduBdmat.  Inalevant,  or  prejndlclal  to 


the  rights  of  the  defendantsi  Tbe  petfUoo 
alleged  the  executimi  of  tbe  bond,  9t  tbe  con- 
pons,  and  the  nkOTtgage,  and  the  amount  that 
was  due  and  unpaid  upon  tbe  obllgatiiHis. 
and  there  was  no  rednndant  or  Irrelevant  al- 
legations In  the  petition.  The  aUegattoo  Id 
the  answer  that  tiie  land  mortgaged  wss 
public  domain  at  tbe  time  of  tbe  execution 
of  the  m<Htgsge  waa  denied  by  tbe  reply  at 
the  plaintiff,  and  thore  was  no  proof  what- 
ever offered  upon  the  part  at  tbe  defendants 
below  to  show  tliat  the  tiUe  to  the  land  was 
in  tbe  governm^t,  and  the  niort£a«or*  hsd 
simply  filed  a  pre-empti<Hi  claim  on  tbe  aame- 
The  mortgagors  covenanted  In  the  mortgiuce 
that  they  were  the  owners  of  the  land,  and 
bad  a  right  to  convey. 

We  have  examined  thfa  caae  wltli  great 
care,  and  are  satisfied  that  no  orors  have 
been  committed  either  In  the  nuing  of  tbe 
court  ht  velatkni  to  the  motions,  demoncfs, 
and  objections  to  testim«iy,  and  find  the 
Judgment  of  the  court  in  accordance  with  the 
evidence  and  admitted  tacts;  and.  there  be- 
ing no  error  apparent  on  the  record,  the 
Judgment  of  tbe  district  court  must  bs  af- 
flrmed.  All  the  Judges  ooncarrlnfr 


NBCTORTH  et  sL  T.  HALXi.^ 
(Oooxt  9t  Appesla  of  Ksbhm,  Bonthera  Depart- 
ment, W.  D.   Dec.  1,  UttfL) 

SPSOmo  FSRrOiai4!fCS  —  OONTKAOT  «0  OOXTSf 

L4SD— pArusuT  or  Pkicb. 
Whpre  O.  makes  a  bood  for  the  sale  «a4 

conveyance  of  real  property  to  8.  and  II,  Juitit- 
I7,  and  thereby  binds  himself  to  oonver  tbe 
land  to  S.  and  H.  eo  tbe  pajmeet  of  the  piir- 
cliaee  money,  ktld,  that  a  apecifie  perfomuuMr 
of  the  contract  oannul  l>e  enfureed  fur  a  coo- 
veyauce  of  an  undivided  one-half  of  the  land 
on  the  payment  bf  one  of  Raid  rmrttes  of  the  one- 
half  of  the  purchaae  price;  ttuit  the  coutraet 
18  aa  entirety,  and  ia  not  capable  of  eaforce- 
ment  until  the  entire  porcluuie  price  has  beM 
fully  paid. 
fSyllabuB  by  the  Court.) 

Error  from  district  court,  Barton  county; 
J.  H.  Balkg^,  Judge. 

Action  by  Joseph  HaU  against  PfalUIp  Xeu- 
forth  and  others.  Judgment  for  plaintiff. 
Defendants  bring  error.  Iteversed. 

Samuel  Maher  and  W.  8.  Osmond,  for 
plaintiffs  In  etmr.  Diilenba<dier  *  Banta, 
Cor  def  eadant  In  error. 

JOHNSON,  P.  J.  On  tbe  27tta  daj  of  Feb- 
ruary, ISOl,  Joseph  Ball  commenced  his  ac- 
tion In  the  district  coart  of  Barton  county. 
Kan.,  against  PblUip  NenfMth,  Lena  0- 
Neufoith.  Martin  Gntaweller,  UtM^  (Snts- 
weUer.  and  Andrew  Siriaman,  for  the  aiierUe 
performance  of  a  eonveyance  of  real  esute 
upon  a  written  bond  «r  agreement  jriva 
Martin  Outsweller  and  Llasle  Gntzwelter 
to  Andrew  SuUman  and  Josppta  UalL  la 
March,  1877,  Robert  Mertea  waa  the  owner 
of  aa  SOiKxe  tnct  ot  land  In  Barton  coDoty. 
Kan.   On  the  mfa  day  «C  Uarc^  Ui77,  he 
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entered  Ivto  «  written  obllgatloa  for  the  sale 
of  tlie  said  tract  of  land  to  Martin  Outcwei- 
ler,  and  executed  a  bond  tor  a  deed  tbereof, 
on  tbe  coftdltloDS  that  tidtiwetler  should  pay 
$48.07  oa  February  1,  1878,  and  a  like  sum 
on  tbe  iBt  day  of  February  for  the  nine  sue* 
ceedlDK  y^ra.  On  tbe  payment  of  such  In- 
»talbueuts  in  full.  Merten  and  bis  wife  were 
to  execute  to  Outaweiler  a  deed  for  the  laud. 
On  tbe  2d  day  of  October,  1879,  Martin 
GutBweller  and  his  wife,  Lizzie  UutBweller, 
contracted  with  Andrew  Sulzman  and  Jo- 
seph Hall  for  tbe  sale  and  conveyance  of 
this  land,  and  executed  their  bond  to  con- 
vey to  Sulzman  and  Hall  upon  tbe  payment 
of  $1,000,  In  Installments;  $300  to  be  paid  ib 
cash  on  tbe  execution  and  delivery  of  tbe 
bond,  and  the  residue  to  b«  paid  Ifi  fbnr  an'^ 
nnal  payments  of  f  175  each,  with  Interest  on 
deferred  payment!  at  8  p«r  cent  per  Bunnm 
from  date  0-f  sale.  Snlsman  and  Hall  paid 
$200  on  tbe  execution  of  tbe  bond.  Bulsman, 
not  bavins  the  money,  gav*  bis  indltldual 
note  for  $100  lu  lieu  of  cash,  and  they  exe- 
cuted their  four  several  promissory  nota^ 
dne  in  one,  two,  thte«,  and  four  years  from 
tbe  date  tbetvof.  abd  took  immediate  poa^ 
session  of  tbe  land,  and  Snlsman  remained  In 
possession  thereof  until  the  summer  or  fall 
of  1881^  when  be  removed  from  said  laud  to 
Rnab  county,  Kan.  Hall  still  cdntlsued  in 
possession  of  tbe  load  until  tAe  spring  of 
1882.  when  be  remot'ed  from  tb*  land,  and 
Bobett  Merten  took  possession  tber^f,  Tbe 
first  note  matured  October  2,  188U;  the  sec- 
ond October  2,  1881;  and.  not  being  paid  at 
maturity,  Outawplfer  brooght  suit  on  them, 
and  obtained  Judgment  against  Hall  for 
$300,  which  Outzweller  assigned,  and  tbe 
Judgment  was  afterwards  paid  to  tbe  as- 
signee of  GntEweiler,  and  the  other  notes 
were  never  paid  by  either  Sulzman  or  Hall; 
but  on  the  15th  day  of  December,  188»,  the 
Individual  note  of  Salzman,  that  he  had  ezo' 
cuted  to  Outzweller  in  lleU  of  the  $100  canh 
payment,  was  surrendered  to  hhn,  and  be 
executed  a  relinquishment  of  all  claim  un- 
der said  contract  for  tbe  purchase  of  this 
land.  On  the  17th  day  of  Sla^.  I89i.  Martin 
Gutzwelter  and  his  wife  trannferred  their  In- 
terest In  said  laod  to  tbe  defendant  Phillip 
Neufortb,  and  at  tbe  same  time  assi^ed  to 
Neufonh  the  two  uni«ld  notes  given  by 
Sulzman  and  Hall  for  a  part  of  the  purchase 
price  of  tbe  land,  and  also  a  Judgment 
against  Uall  for  the  rent  of  other  land, 
amountiug  to  $24K>  and  Interest.  Phillip  Neu- 
torth  having  obtained  tbe  title  to  this  land 
from  Robert  Merten  and  wife  ntidet  the 
bond  executed  by  them  to  Martin  Outzweller. 
Joseph  Hall  bow  brings  this  suit  against 
PtilUlp  Neufortb  and  his  wife,  and  SRks  for 
a  specific  performance  of  the  contract  be- 
tween Gutzweller  and  Sulzman  and  Hall  for 
an  undivided  oue-half  interest  In  said  land. 
In  cnn«ldftrBtloo  for  the  payment  which  he 
has  made,  without  offerlns  to  pay  the  two  re- 
malnlag  BOtea»  wltb  UiteresL   Tba  lowei 


court  decreed  that  Phillip  Neuforth  and  wife 
should  convey  to  Hall  an  undivided  one-half 
Interest  In  this  land,  for  the  reusou  that  Hull 
had  paid  one-half  of  tbe  consideration  men- 
tioned In  tbe  bond  for  a  deed. 

The  real  question  Involved  In  this  case  Is: 
Can  a  SpecEhc  performance  be  had  for  a  part 
of  this  land,  where  the  obligation  was  for  tbe 
conveyance  of  the  entire  tract  o'f  land?  Is 
tbis  obligation  such  as  is  ca]3ahle  of  enforce- 
ment In  part,  or  Is  it  an  entirety,  for  which 
the  parties  must  comply  with  the  entire  un- 
dertaking before  they  can  ask  a  court  of 
equity  to  decree  a  specific  perfomianceV  We 
tbiuk  this  contract  l«  an  entirety,  for  the  sale 
of  the  80-acre  tract  of  land,  for  tbe  sura  of 
$1,000;  and,  on  payment  of  the  purchase 
price  In  tbe  manner  specified  In  tbe  bond,  the 
ebllgora  bouad  themselves  to  convey  the  en- 
tire tract  of  land  to  Sulzman  and  HaU. 
Gutzweller  never  promised  or  agreed  to  con" 
vey  one-balf  of  tb)8  land  to  Stikman,  and  one* 
half  to  Halt.  SulKDian  and  Uall  purchased 
the  land  Jointly,  and  tbe  conveyance  was  to 
be  made  Jointly.  Tbey  were  by  tbe  terms  gt 
this  bond  to  take  tbe  estate  as  Joint  tenantft^ 
Tbe  whole  of  this  agreement  and  the  obllgm- 
tion  of  the  partlee  were  reduced  to  writing, 
and  it  Is  plain  that  no  deed  tfas  to  be  made 
until  all  the  notes  given  for  the  purchase 
prk»  were  paid.  Neither  Hall  nor  Sulemau 
could  pay  one-half  of  tbe  purcbase  mouey, 
and  demand  a  deed  for  ab  undivided  Inter- 
est lu  the  land;  but  they  together  agreed  to 
pay  the  sum  of  $1,000,  and,  upon  tbe  pay- 
ment of  that  sum,  a  deed  was  to  be  maHe. 
When  Phillip  Neuforth  took  the  title  to  this 
land,  be  tock  It  subject  to  all  tbe  obligations 
made  by  Gutzweller  for  Its  conveyance;  and 
had  flulzman  or  Hall,  or  either  of  them,  paid 
tbe  full  purrbaee  {irtce  for  this  hind  and  In- 
terest, as  provided  In  tbe  bond,  Neufortb 
could  have  been  compelled  to  speclflcally  per- 
form all  the  conditions  of  the  bond.  Sulz- 
man and  HaU  baring  abandoned  tbe  land, 
and  refusing  to  pay  the  purchase  money. 
Hall  cannot  now  enforce  a  specific  perform- 
ance of  a  part  of  the  contract  to  an  undivid- 
ed Interest  Id  the  land.  The  Judgment  of  the 
district  court  is  reversed,  and  the  case  re- 
manded.' wltb  dirpctloQ  to  render  Jodgment 
against  the  plahitlff  below  for  costs. 

DTflNNTSON.  J.,  concurring.  OOLB,  J.,  bar- 
ing been  counsel,  did  not  alt  In  tbe  bearing 
of  tlM  ease. 


TaWm  r.  ftOBEftTS. 

(Court  of  Appeals  of  Kansas,  Southern  Deporfc- 
meot.  XV.  D.   Dec.  1,  18&&) 

Appbai/— Spio»nai,riom  or  Bmoo— iimavmen 

—  VsRnicT. 

1.  Wlieo  the  error  complained  of  eooslsts  la- 
the adinifsion  or  rejection  of  evidence,  the  specl- 
Gcrttion  must  Mate  the  full  substance  of  the  erl- 
deuce  admitted  or  itejected,  and  aach  otftef  itotv 
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tions  of  the  recwd  u  ihow  its  importance,  be- 
fore this  court  will  consider  the  same. 

2.  Where  do  exception  is  taken  to  the  instmc- 
tioDs  given  by  the  trial  court,  any  objection 
thereto  is  waived. 

3.  The  special  findiiiKB  of  the  jxaj  In  this 
case  are  not  In  conflict  with  the  ^neral  rerdiet, 
and  there  Is  eTidence  to  auBtain  tiie  sener&l 
verdict 

(Bfllabns  by  the  Goort.) 

Error  from  district  court,  Kiowa  ooooty;  S. 
W.  LeaUe,  Judge. 

Action  by  D.  S.  Tatam  against  Cyrus  Rob- 
erta. Judgment  tor  defendant,  and  plalntlfl 
brings  error.  Attlrmed. 

F.  Dnmont  Bmltb,  for  plaintiff  In  error. 

COLE,  J.  This  was  an  action  In  replevin, 
brought  by  the  plaintiff  In  error  In  the  district 
conrt  of  Edwards  county,  and  removed  for  trial 
to  Kiowa  county.  The  plaintiff  below  claimed 
a  special  ownership  In  the  property  in  dispute 
by  virtue  of  a  certain  chattel  mortgage  given  to 
secure  a  promissory  note,  which  note  and  mort- 
age were  executed  and  delivered  by  the  defend- 
ant In  error  to  the  Edwards  Comity  Bank,  and 
afterwards  sold  to  the  plaintiff  In  error.  TTie 
answer  of  the  defendant  denied  that  plaintiff  In 
error  was  the  owner  of  the  note,  and  also  alleg- 
ed payment  in  full  thereof.  There  was  a  va- 
dict  and  Judgment  for  the  defendant  In  error, 
Roberts,  from  which  plaintiff  In  error  brings 
the  cose  here  for  review. 

The  assignments  in  error  are  four  In  number, 
but  only  a  portion  of  them  can  be  considered  by 
the  comt. 

The  first  assignment  of  tsrror  Is  the  admission 
and  rejection  of  evidence,  but  neither  the  evi- 
dence Itself,  nor  the  substance  of  the  same,  is 
stated  in  the  spedflcatlon.  Subdivision  B  of 
rule  7  of  this  conrt  requires  this  to  be  done  be- 
fore the  conrt  will  take  notice  of  any  error  in 
the  admission  or  rejection  of  evidence.  40  Pac. 
▼11. 

The  second  specification  of  error  Is  the  In- 
structions given  by  the  court  to  the  jury,  but  the 
record  discloses  no  exception  to  the  instructions 
at  the  time  they  were  given,  nor  any  request 
for  any  further  instructions  than  those  that  were 
given  by  Ibe  trial  court;  hence  this  qndfflca- 
don  cannot  be  considered. 

The  third  and  fourth  specifications  of  error 
cover  the  ruling  of  the  court  In  overruling  the 
plaintiff's  motion  for  jndgment  on  the  special 
findings,  and  overruling  the  motion  of  plaintiff 
for  a  new  trial. 

The  argument  of  the  counsel  seems  to  be  di- 
rected entirely  toward  the  point  that  there  was 
no  evidence  to  sui^rt  the  general  verdict  of 
the  jury,  and  that  the  special  findings  were  In 
conflict  therewith.  The  principal  defense  urged 
by  defendant  in  error  at  the  trial  of  the  action 
was  that  the  note  in  question,  secured  by  the 
chattel  mortgage,  had  been  paid  in  full  before  It 
was  transferred  to  the  plaintiff  In  error.  The 
evidence  upon  this  proposition  was  very  con- 
flicting, but,  after  a  careful  peroaal  of  the  some, 
we  cannot  say  that  the  verdict  was  wholly  un- 
BtqxKVted  by  the  evidence.    If  the  theory  of  the 


defendant  below  was  correct,  and  If  die  evi- 
dence produced  by  him  to  matsln  Hut  tbenr 
was  tru^  tbea  the  note  was  paid  In  fall  prior  to 
its  sale  and  deUvecy  to  the  plaintiff  In  error.  It 
is  true  that  many  facts  and  dtcmnatanoes  are 
testifled  to  irtdch  m^U  have  led  the  Jury  to  a 
different  ecmdoatni,  but,  as  la  stated  Iv  oonn- 
sel.  this  court  will  not  determine  the  wtfgbt  to 
be  ^ven  to  tlM  efiSeoce  Introdnoed  in  Qie  trial 
of  a  caB& 

Nor  can  we  agree  to  tbe  contartJon  at  ooimad 
for  the  plaintiff  in  am  that  the  ^edal  find- 
ings are  in  conflict  wltb  the  general  verdict  It 
is  argued  by  connsd  that  tbe  Jnry  found  spe- 
cially that  there  was  due  cn  the  note  in  qnes- 
Uon,  at  the  time  wbm  certain  fnnda  of  tbe  de- 
fendant in  error  came  into  the  hands  of  the 
Bd wards  County  Bank,  the  mm  of  ^633.91. 
and,  according  to  the  tlueory  of  the  plaintiff  hi 
error,  the  funds  (tf  d^endant  In  error,  so  In 
bauds  of  the  bank,  only  amounted  to  M31.86. 
We  do  not  io  read  either  the  apedal  flndlwgi  or 
the  evidence.  Tlie  question  asked  the  Jury  was 
not  how  much  was  due  upon  the  note,  hut  was 
as  follows:  "What  was  the  amount  of  the  note 
Exhibit  A.  with  accrued  interest,  on  tbe  25fl] 
day  of  Febmaiy,  *89,  wltiiout  refiBraioe  to  any 
credltsT'  and  their  amver  was  "$088.91." 
Evidently  the  Jury  did  not  attempt  to  determine 
how  much  was  due  upon  the  note  at  said  date, 
but  simply  bow  much  the  note  amounted  to.  If 
no  payments  had  been  made;  and  this  Is  plain- 
ly seen  the  answers  whicb  tli^  make  to  oth- 
er special  questions  aAed  them.  Pnctlcally 
the  whole  of  the  evttleuce  Introdnoed  both 
plaintiff  and  defendant  below  centered  about 
the  question  aa  to  how  nmch  was  due  npcm  the 
note  in  queatlMi  at  tbe  time  the  funds  of  ^taln- 
tiff  In  error  were  received  by  Ute  Edwards 
County  Bank,  and  we  ere  of  the  opinion  thai 
there  was  competent  evidence  Introdoced  sup- 
porting the  prc^KiBltion  that  at  that  date  suffi- 
cient money  came  Into  the  hands  of  the  bank 
to  pay  said  note  hi  fan,  and  also  infllcient  evi- 
dence to  support  tbe  proposition  that  Roberts 
directed  tbe  mon^  so  received  to  be  qiplled  to 
the  payment  of  this  qwdflc  note.  Paaeif- 
Ing  no  error,  the  judgment  ot  the  district  conrt 
la  afiBizmed.   AH  the  jndgea  concmrins. 


UUNSBLL  V.  BEAL8  et  bL 
(Conrt  of  Appeals  of  Kansas,  Soathem  Depart* 
ment  W.  D.  Dec.  1,  1896.) 
Afpbal— Parties— JuDOHBNT—FiBSOir  nor 
SsaVBD. 

1.  It  Is  not  necessary  to  a  review  of  a  jods- 
meot  of  tbe  district  conrt  that  all  persons  who 
were  named  as  parties  in  the  original  action  be 
brought  into  this  court.  It  is  only  necessaiT 
to  bring  into  this  conrt  sudh  parties  aa  will 
be  prejudicially  affected  by  a  reversal  or  modi- 
fication of  the  judgrment 

2.  Where  the  court  below  renders  a  personal 
jadgment  against  a  party  who  was  not  served 
with  summon^  and  made  no  appearance  to  the 
action,  and  the  only  notice  to  him  was  bf 
publication  in  a  newspapn*,  snch  jndgment  i»  a 
nullity,  and  the  party  against  whnn  snch  judg- 
ment is  rendered  is  not  a  necessary  party  in  i 
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firoceedins  In  error  foi  a  rCTiew  of  the  proceed- 
on  of  the  district  coart. 

3.  Where  W.  and  wife,  heinj  the  owners  of 
certain  lots  in  the  citr  of  D.,  ezecnted  a  mort- 
gage thereon,  and  afterwards  one  of  said  lots, 
together  with  other  real  property  in  the  city  of 
D.,  are  conreyed  by  Y.  and  wife,  whom  the 
record  does  not  show  were  grantees  of  W.  and 
wife,  or  by  mesne  conveyances  from  them, 
through  other  persons,  down  to  Y.  and  wife, 
and  there  is  a  clftase  in  the  deed  from  Y.  and 
wife  to  M.  that  the  property  U  subject  to  a 
mortgage  of  9(S26,  which  the  grantee  assumes, 
without  specifying  what  portico  of  the  property 
is  snbject  to  the  mortgage,  or  stating  br  whom 
the  mortgage  is  girea.  or  giving  aoy  other  de- 
■cription  of  the  mortgage,  and  not  showing  that 
the  mortgage  given  by  W.  and  wife  is  the  only 
mortgage  on  said  property,  or  what  part  of  the 
property  is  subject  to  anch  mortgage*  the  xe- 
cetviog  of  such  deed  by  M.,  with  such  prorl- 
sions,  is  so  indefinite  and  uncertain  as  not  to 
malce  M.  liable  to  pay  the  mortgage,  or  snbject 
to  a  judgment  in  a  suit  of  forecLDSnre  of  the 
same. 

(Syllaboa  by  the  Ooart) 

Error  from  district  coort,  F<«d  conntj; 
A.  J.  Abbott,  Judge. 

Action  by  C.  L.  Bealfl  and  others  against 
W.  W.  Manaell  and  others.  Judgment  for 
plaintiffs,  and  defendant  Unnaell  brings  er- 
ror. Reversed. 

Sutton  &  McOarry,  for  plaintiff  in  error. 
Wheeler  &  Swttzer,  for  -defendants  In  error. 

JOHNSON.  P.  J.  This  was  a  suit  on  a 
promissory  note  executed  by  Anna  L.  Wilden 
and  Perry  Wilden  to  O.  S.  Bowman  on 
tbe  13th  day  of  January,  18S7,  for  the  sum  of 
with  interest  at  12  per  ceot  per  an- 
nnm  from  date.  To  secure  the  payment  of 
this  note,  the  makers  thereof  executed  a 
mortgage  on  real  estate  situated  In  Dodge 
City.  Ford  county,  Kan.  fiefore  the  ma- 
turity of  the  note,  Bowman  Indorsed  and 
transferred  it  to  C.  L.  Beals,  executor  of  the 
last  will  and  testament  of  C.  L.  B.  Whitney, 
deceased.  The  mortgage  from  Anna  L.  Wil- 
den and  Perry  Wilden  describes  the  follow- 
ing land,  to  wit:  Lots  It,  12,  and  14  in  block 
18,  Dodge  City,  Ford  county,  Kan.  This 
mortgage  was  executed  on  tbe  17th  day  of 
January,  1887.  On  the  20th  day  of  January, 
1888,  B.  F.  Younger  and  his  wife,  Mary 
Younger,  deeded  to  William  W.  Munsell  the 
south  60  feet  of  lot  No.  15  and  lot  16  in  block 
18,  and  also  lot  No.  14  fn  block  18,  Dodge 
City,  Ford  county,  Kan.  Said  deed  con- 
tains tbe  following  condition:  "Together 
with  all  tbe  appurtenances  thereto  belong- 
ing, on  which  there  is  a  mortgage  of  $025, 
the  payment  of  which  Is  assumed  by  Wil- 
liam W.  Munsell."  Also  lot  4  In  block  IS, 
Crawford's  addition  to  Dodge  City.  Said 
deed  contains  the  following  clause:  "And 
said  B.  F.  Younger  and  Mary  Younger,  his 
wife,  for  themselves,  their  hehrs,  execu- 
tors, and  administrators,  do  hereby  covenant, 
promise,  to  and  with  the  said  party  of  the 
second  part  that  at  the  delivery  of  these 
presents  they  are  lawfully  seised,  la  their 
own  rlg^t,  of  an  absolute  and  indefeasible  ee* 
tate  of  inheritance,  in  fee  simple,  of  and  In, 


all  and  singular,  the  above  granted  and  de- 
scribed premises,  with  appurtenances;  that 
the  same  are  free,  clear,  discharged,  and  un- 
incumbered of  and  from  all  former  or  other 
grants,  titles,  charges,  states,  judgments, 
taxes,  assessments,  and  Incumbrances,  of 
what  nature  or  kind  soever,  except  a  bond 
for  a  deed  given  by  B.  F.  Yonngw  and  Mary 
R.  Younger  to  Mary  J.  Mclntyre,  of  Ford 
county,  state  of  Kansas,  the  conditions  of 
which  are  that  upon  the  payment  of  two 
notes,  one  for  |1,500  and  one  for  $1,000,  and 
Interest  thereon,  as  described  in  said  bond, 
shall  execute  a  deed  for  tbe  above-described 
pr<^>ert7  to  Mary  3.  Mclntyre,  who  Is  to 
assumd  the  payment  of  the  aforesaid  $625.00 
mortgage."  Anna  L.  Wilden  and  Perry 
Wilden  were  not  served  with  summons  la 
Bald  action,  and  made  no  appearance  what- 
ever. The  only  service  against  them  was  by 
publication  in  a  newspaper.  F.  T.  M.  We- 
nie,  one  of  the  defendants  In  tbe  action  be- 
low, appeared  and  filed  bis  answer  and  cross 
petition,  and  admitted  the  facts  set  up  in 
the  petition  of  the  plaintiff,  aod  set  up  that 
on  the  13th  day  of  September,  1887,  tbe 
Dodge  City  Land  Company,  a  corporation, 
conveyed  to  him,  by  warranty  deed,  lota 
Nos.  11  and  12  In  block  18  In  Dodge  City,  as 
shown  by  the  recorded  plat;  that  his  deed 
was  duly  recorded,  and  that,  by  virtue  of 
such  conveyance,  be  la  now  tbe  owner  of  said 
property,  and  that  the  Dodge  City  I>and 
Company  duly  conveyed,  by  warranty  deed, 
to  one  L.  K.  Mclntrra,  lot  No.  14  In  block 
18,  and,  as  part  consideration  for  said  con- 
veyance, tbe  said  L.  K.  Mclntyre  assumed 
and  agreed  to  pay  plaintiffs'  mortgage  of 
$G25,  which  was  then  a  lien  on  lots  11,  12, 
and  14  hi  blo(^  18,  and  that  Mclntyre  and 
wife,  together  with  certain  other  real  estate, 
deeded  lot  14  In  block  18  to  B.  F.  Younger, 
and  In  said  deed  It  was  written  and  agreed 
that  Younger  should  assume  and  pay  plain- 
tiffs' mortgage  of  $625,  and  that  In  March, 
1888,  Younger  and  wife  duly  conveyed  by 
warranty  deed,  with  other  property,  said  lot 
14  in  block  18  to  WUllam  W.  Munsell,  one 
of  the  defendants  above  named,  and  In  said 
deed  of  conveyance  it  was  written  and 
agreed  that  said  Munsell  should  assume  and 
pay  plaintiffs'  mortgage  of  $626.  And  he  at- 
taches a  copy  of  the  deed,  and  makes  It  a 
part  of  his  answer,  and  alleges  that  Mun- 
sell has  failed  to  keep  or  perform  his  con- 
tract; that,  by  reason  of  Munsell  failing  and 
refusing  to  perform  his  part  of  tbe  contract, 
the  defendant  Wenle  was  obliged  to  pay 
certain  of  the  coupons  due  on  said  original 
note,— and  prays  Judgment  against  Munsell, 
in  favor  of  C.  L.  B.  Whitney,  for  the  amount 
due  him  on  the  note  and  mortgage.  Mun- 
sell appeared  and  filed  bis  answer  to  the  an- 
swer and  cross  petition  of  the  defendant 
F.  T.  M.  Wenle,  and  alleges  that,  in  tbe 
matter  In  controversy  between  plaintiff  and 
defendant  W^enle,  be  has  no  knowledge,  and 
therefore  denies  all  of  the  ail^tlona  In  re- 
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latfoa  thereto,  and  denies  all  of  the  all^a- 
tlooa  of  ttie  petition  of  plaintiffs  or  crass 
petition  of  Wenie  which  purport  to  show  the 
court  that  the  real  property  described  in  the 
petition  and  cross  petition  was  coQTeyed  by 
warranty  deed  to  blm.  He  admits  the  exe- 
cution of  an  instrument  exhibited  In  the  petl- 
tioB  and  cross  petition,  purporting  to  be  a 
warranty  deed,  wherein  Younger  and  bis 
wife  are  grantors,  to  blm.  Nevertheless  the 
defendant  denies  that  said  Instrument  la  a 
warranty  deed,  or  was  erer  Intended  to  be, 
and  that  said  instrument  executed  by  ¥oun< 
ger  and  wife  covers  lot  14  In  block  18  of 
Dodge  City,  and  other  property  which  ad' 
Joins  said  lot,  and  that  said  Younger  and 
wife  did  not  sell  said  property  to  him,  the 
said  MunseU,  but  said  Instrument  was  In- 
tended simply  as  a  mortgage,  and  recites 
that  Younger  was  to  convey  the  property  to 
Mary  J.  Mclntyre  upon  the  payment  of  the 
two  promissory  notes  given  by  Mary  J.  Mc- 
lntyre and  L.  K.  Mclntyre,  her  husband, 
and  as  conslderatlou  tor  said  sale,  which 
were  In  the  suiu  aC  (1,000  and  91.500,  aod 
were  payable  to  B.  F.  Younger,  and  attaches 
a  copy  of  the  notes  and  bond  to  his  answer. 
And  be  denies  that  the  instrument  set  out 
in  plaintiffs'  petition  and  Wentc's  cross  peti- 
tion, executed  by  Younger  and  wife  to  the 
defendant,  is  In  form  as  set  out  and  exblb* 
Ited  in  said  petition  and  cross  petition,  bnt 
alleges  that  the  same  is  simply  a  mortgage. 
To  this  answer  and  cross  petition  the  plain- 
tiffs below  filed  a  reply  denying  generally 
the  allegations  of  the  answer. 

We  are  met  at  the  threshold  of'tbls  case 
biy  a  motion  of  the  defendants  In  error  to 
dismiss  this  case  for  the  reason  that  the 
parties  to.be  affected  by  a  reversal  of  this 
Judgment  are  not  all  before  the  court 
From  a  careful  examination,  we  are  satis- 
fled  that  the  partlm  to  be  affected  by  a  re- 
versal of  this  case  are  all  before  the  conrt. 
It  Ls  true  that  a  personal  Judgment  was  ren- 
dered against  Perry  Wilden,  bnt  the  court 
bad  acquired  no  Jurisdiction  over  blm,  so  as 
to  render  a  personal  Judgment,  and  the  per- 
sonal Judgment,  so  far  as  Perry  Wilden  Is 
concerned.  Is  a  nullity.  Therefore  the  mo- 
tion of  the  defendants  In  error  to  dismiss 
this  action  is  overruled. 

This  brings  us  to  the  consideration  of  the 
question  as  to  whether  William  W.  Muusetl 
had  assumed  and  a^eed  to  pay  the  mort- 
gage of  the  plaintiffs  below.  The  record 
shows  that  the  laud  conveyed  by  Youcger 
and  wife  to  Munsell  was  only  a  part  of  the 
same  property  mortgaged  by  Wilden  and 
wife  to  the  plaintiffs  below,  and  the  pur- 
ported deed  describes  other  land  than  the 
land  mortgaged,  and  contains  this  statement: 
"Together  with  the  appurtenances  thereto 
belonging,  on  which  there  is  a  mortgage  of 
^tUTy."  It -nowhere  specifies  that  Munsell 
agrees  to  pay  the  mortgage  executed  by 
Aaua  L.  Wilden  aud  Perry  Wilden  to  the 
assignor  of  the  plaintiff  below.  It  does  not 


describe,  or  pretend  to  set  forth,  .atiy  par- 
ticular mortgage  that  Is  on  the  property  con- 
tained tn  the  Instmment  from  Younger  and 
wife  to  WUUam  W.  MunseU;  nor  does  the 
record  anywhere  show  that  the  tide  to  the 
mortgaged  property,  ot  any  part  of  It,  has 
passed  by  mesne  conveyances  from  Anmt  L. 
Wilden  and  Perry  Wilden  to  MunselL  We 
do  not  think  that,  under  the  conTenants  In 
this  Instrument,  Munsell  ever  assumed  or 
undertoolc  to  pay  the  note  of  the  plaintiffs 
below  In  this  action.  The  record  nor  the 
evidence  nowhere  discloses  the  fact  that 
there  was  no  other  mortgage  on  the  property 
conveyed  by  Younger  and  wife  to  William 
W.  MunselL  We  think  the  motion  for  a  new 
trial  should  have  been  granted.  The  Judg- 
ment of  tbe  district  court  Is  reversed,  and 
the  case  remanded,  with  directions  to  se* 
aside  the  judgment  of  the  court  and  rrant  a 
new  trial  herein.  AH  the  Judges  ooncnr- 
rlng. 


BIDDLB  T.  ADAMS. 
(Conrt  of  Appeals  of  Kansas,  Soatbem  Depart 

ment,  W.  D.  Dee.  1,  ISBO.) 

PoBLio  Lands— Mo^TOAOB  oa  Hohsstbad— 

Valid  itT. 

1.  A  mortgace  given  upon  a  piece  of  laad 
ptioT  to  the  maRlng  of  a  final  proof  by  a  person 
occupylnK  tbe  same  under  the  hoaestead  laws 
of  the  United  Estates  Is  void. 

2.  Certain  evidence  in  this  case  Md  prope^ 
admitted,  and  that  the  finding  of  the  court  ■ 
sosta  iited  by  the  evidence. 

(Syllabus  by  the  Court) 

Error  from  district  court,  Finney  county; 
A.  J.  Abbott  Judge. 

Action  by  Lydla  C.  Biddle  against  B.  O. 
Adams,  Jr.  Judgment  for  defendant,  and 
plaintiff  brings  error.  Affirmed. 

Beardsley  A  Gregory,  for  plaintiff  In  cfror. 
A.  J.  Hosklnson,  for  defendnnt  In  crior. 

COLE,  J.  This  was  an  action  for  the  fore- 
closure of  a  real-estate  mortgage.  Defend- 
ant in  error  was  the  only  defendant  served 
In  the  court  below,  and  in  bis  answer  he  al- 
leged as  a  defense  that  the  mortgage  in 
question  was  given  while  the  title  to  the 
land  covered  thereby  was  StiU  In  the  United 
States;  that  said  land  was  occupied  by  tbe 
mortgagor  under  a  homestead  entry  filing, 
and  that  the  final  proof  bad  not  been  made 
at  the  time  of  the  execution  of  the  mortgage; 
and  that  said  mortgage  was  therefore  void. 
The  action  was  tried  before  the  court  with- 
out a  Jury,  and  there  was  a  general  finding 
for  the  defendant  In  error. 

Two  questlrns  are  presented  to  us  by  the 
briefs  of  connseL  Plaintiff  In  error  cdb- 
tends,  first,  that  the  Judgment  of  tbe  dis- 
trict court  must  be  reverscrd  on  aocount  of 
admission  of  certain  evidence  at  the  trial 
of  the  case.  The  evldenee  objected  to  was 
certain  records  of  the  land  office  at  Gardtii 
City,  Kan.,  and  the  objection  does  not  seem  to 
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go  to  the  questloa  of  the  admissibility  of  tiiat 
class  of  erldeuce,  but  ratber  that  the  same 
was  Incompetent  under  the  Issues  In  this 
case.  We  bave  examined  the  evideQce  care- 
fully, and  are  of  tbe  opinion  tbat  tbe  court 
committed  no  error  in  its  admission. 

It  Is  further  contended  that  tbe  evidence 
was  not  sufficient  to  support  tbe  finding  of 
tlie  court  In  favor  of  the  defendant  In  error. 
We  are  clearly  of  the  opinion  tbat  tbe  evi- 
dence introduced  tended  to  establish  tbe  fact 
tbat  tbe  mortgage  In  question  was  executed 
prior  to  the  date  when  the  mortfiagor  bad 
made  bis  final  proof,  and  was  sufficient  to 
sustain  the  general  finding  of  the  coiirt  upon 
tbe  question  at  Issue. 

Tbe  only  question  which  remains  in  this 
case  Is  whether  tbe  law  applied  by  tbe  dis- 
trict court  was  correct.  If  the  question 
were  a  new  one,  we  should  be  strongly  in- 
clined, in  a  case  of  this  kind,  to  hold  in  favor 
of  the  plaintiff  In  error;  but  the  supreme 
court  of  this  state  has  settled  the  law  fully 
In  the  case  of  Brewster  r.  Madden,  15  Kan. 
249.  In  that  case  the  facts  were  very  sim- 
llar  to  those  In  tbt  one  under  discussion,  but 
U  was  there  held  that  a  mortgage  given 
while  title  to  tbe  land  was  still  In  the  United 
States  was  void.  It  Is  utged  by  counsel  for 
plaintiff  in  error  tbat  tbat  case  ought  not 
to  be  followed,  for  the  reason  that  since  its 
decision  a  more  equitable  doctrine  has  been 
laid  down  by  tbe  secretaiy  of  the  interior 
of  the  United  States;  bat  our  supreme  court 
has  fdlowed  tbe  case  of  Brewster  v.  Madden 
In  MeUison  v.  AUen,  30  Kan.  382,  2  Pac.  97. 
and,  until  a  contrary  doctrine  is  announced, 
we  feel  bound  by  tbe  decisions  of  that  conrt 
Perceiving  no  error  in  the  record,  tbe  judg- 
ment of  the  district  court  !■  afflrmad.  All 
tbe  judges  concurring. 


NEW  BNGI.AND  TRUST  CO.  v.  NASH. 
fOonrt  of  Appeals  of  Kansas,  Sonthem  Depart- 
ment, W.  D.   Dec  1»  1896.) 

HOKBSTBAI^— EXTINODISHHEMT  —  HotrTOAOa  —  A»- 

flOHPTioiT  BT  GaiirrBK. 

1.  Where  R.  entvrs  a  piece  of  land  under  the 
homestead  law  of  the  United  States  in  1874,  and 
aoquires  title  by  pt.tent  under  such  entry,  and 
resides  thereon  coutinuously  with  bis  wife,  bis 
two  sons,  and  daughter-in-law,  antii  1885,  and 
his  wife  then  removes  to  another  place  io  tbe 
same  county,  and  the  record  does  not  disclose 
whether  sucn  removal  was  temporary  or  per- 
manent the  land  still  remains  the  homestead  of 
H„  and  cannot  be  alienated  without  the  Joint 
consent  of  U.  and  his  wife. 

2.  Tbe  liability  of  a  grantee  who  assumes  the 

Enyment  of  a  mortgage  on  land  conveyed  to 
im  depends  npon  the  personal  liability  of 
his  Immediate  Rrantor.   If  the  grantor  is  aot  so 
liable,  the  mortgagee  cannot  claim  maj  dsfir 
ciency  from  sacli  grantee. 
(Syllabtis  by  the  Court) 

Error  from  district  court  BIgb  oouiitr;  J. 
H.  Bailey.  Judge. 

Action  1^  T.  E.  Nash  against  the  New  Eng- 
land Tnut  Oompaity.  From  a  judgment  tor 
ylalntiff,  tWimiant  brings  error.  AJBxmad. 


John  G.  HaU  and  A.  M.  Lasley.  for  pblntlff 
In  error.   Sam.  Jones,  for  defiendant  hi  am. 

COIiB,  J.  Thin  action  was  brought  by  T.  B. 
Nash  in  the  district  court  of  Ulce  cotmiy  to  set 
aside  certain  mortgages  upon  a  piece  of  real 
estate  In  said  county,  executed  by  Jesse  Q. 
Hurt,  aod  to  reform  certain  deeds  described  In 
tbe  petition.  Tnere  are  a  number  of  questions 
which  It  seems  lo  us  are  presented  by  the  rec- 
ord, but  only  two  of  ihem  are  discussed  by 
counsel  In  their  briefs,  and  we  will  pass  upon 
only  such  questions  as  are  presented.  Tbe 
facts,  so  far  as  they  relate  to  the  questions  be- 
fore us,  are  as  follows:  In  1874,  Jesse  O. 
Hurt  filed  a  bomeHtead  entry  upon  the  land  in 
question,  which  ripened  Into  a  pat^t  In  1879. 
Hft  resided  continuously  upon  the  land  from 
the  time  of  makiog  such  entry  until  the  year 
1885,  and  with  htm,  during  all  of  tbbi  time, 
lived  his  wife,  Lucy  Ann  Unrt,  bis  two  sons, 
and  daughtef-in-Iaw.  In  the  ^ar  1883  tbe 
wife  of  Jesse  G.  Hurt  wrart  to  Sterling,  In 
the  same  county  in  which  the  land  was  situat- 
ed, and  lived  with  ber  daugbter,  on  account 
of  some  difficulty  between  herself  and  one  of 
her  sons;  but  the  record  does  not  disclose 
whether  such  removal  wa9  tesnporaty  or  per- 
manent. On  tbe  19th  of  March,  1887,  Jesse 
G.  Hurt  executed  and  delivered  to  the  plalotifl 
in  error  the  mortgages  in  question  la  this  case, 
the  wife  of  Jesse  Q.  Hurt  in  no  manner  Join- 
ing bk  said  conveyances.  On  the  23d  of  Au- 
gust, 1888.  Jesse  G.  Hurt  conveyed  by  deed 
to  bis  two  sons  Charles  and  Aimer  the  real 
estate  in  question,  but  tbe  wife  of  said  Jesse  G. 
Hurt  did  not  Joint  in  this  conveyance,  nor  did 
the  grantee  aasume  the  payment  of  tlie  mon- 
gages  given  to  the  plaintiff  in  oror.  On  the 
'JAth  of  September,  1888,  Charles  Hon  and 
wife  and  Abner  Hurt  conveyed  the  premises 
In  question  by  warranty  deed  Xo  the  defendant 
In  error,  who.  In  said  conveyance,  assumed 
tbe  paym^t  of  tbe  mortgagee  given  to  plain- 
tiff in  error.  In  all  the  conveyances  executed 
by  Jesse  O.  Hurt  he  represented  himself  as  an 
unmarried  man.  Tbe  questions  presented  are: 
First,  did  the  real  estate  m  question  remain 
tbe  homestead  of  Jesse  Q.  Hurt?  and,  second, 
was  tbe  defendant  liable  under  bis  assumption 
of  tbe  mortgages  in  the  deed  of  conveyance 
given  to  him?  W«  are  of  tbe  opinitm  that  tlie 
first  question  must  be  answered  in  tbe  affirm* 
ative.  There  can  be  no  doubt  tbat  when 
Jesse  G.  Hurt  settled  upon  tbe  land  in  ques- 
tion, with  his  wife,  his  two  sons,  and  dauKb- 
ter-ifi-Iaw,  and  continued  to  live  upon  tbe 
same,  the  character  of  a  homestead  was  liu- 
parted  to  the  land.  No  act  caused  tbe  land 
to  lose  this  character  up  to  tbe  time  of  the 
execution  of  tbe  mortgages  in  question,  unless 
it  be  tbe  removal  of  Lucy  Ann  Hurt,  wife  of 
Jesse  G.  Hurt,  to  Sterling;  and  this  we  do  not 
consider  aufflcieut,  under  the  numerous  decl- 
Blons  of  our  supreme  conrt.  It  is  true.  Mrs. 
Hurt  bed  been  absent  from  the  land  for  near- 
ly two  yeara  at  the  time  of  tbe  execution  of 
the  mortgages,  but  the  reond  dlsckwes  tbat 
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this  was  on  account  of  a  dlfflcalty  between 
hendf  and  oop  of  bee  Bona,  and  not  on  ac- 
count of  any  dlfflcolty  between  herself  and 
her  busband;  nor  do  we  think  that  ber  re- 
moval alone  would  cause  the  family  relation 
to  cease  to  exlat  between  Jesse  O.  Hurt  and 
bis  two  Bona  and  daughter-in-law  who  re- 
mained upon  the  premises.  In  view  of  the  de- 
cisions In  this  state,  we  would  consider  the 
contrary  rulp  a  dangerous  precedent  to  estab* 
IlBh.  The  constitution  provides  that  the  home- 
stead "shall  noi  be  alienated  without  the  ](^t 
consoit  of  husband  and  wlf^  when  that  rela- 
tion exists"  (Const,  art.  15.  {0);  and  the  con- 
struction given  to  this  clause  by  the  courts 
of  last  resort  has  been  to  uphold  the  home- 
stead right  wherever  it  was  possible.  In 
the  case  of  Cbambers  v.  Cox,  23  E:an.  S93, 
tbe  separate  conveyance  of  a  bomestead  by 
the  husband  was  held  to  be  void,  although 
the  wife  bad  never  resided  in  the  state. 
This  doctrine  has  been  affirmed  In  Ott  r. 
Sprague,  27  Kan.  620.  Our  conclualon  Is, 
therefor^  that  the  district  court  rightly  held 
that  the  mortgages  executed  by  Jesse  G. 
Hurt  alone  upon  the  land  In  question  con- 
veyed no  Interest  to  plaintiff  In  error.  The 
second  qnestl<m  before  us  must  be  answored 
In  the  negative.  While  our  supreme  court 
has  not  passed  upon  this  qnestiOD  In  any 
case  which  has  been  called  to  our  attention, 
tbe  subject  has  been  ably  discussed  In  an 
oplnlm  rendered  by  QUkeson,  P.  J.,  of  tbe 
Kansas  court  of  appeals,  KtHthem  depart- 
ment, bi  the  case  of  MmtIs  v.  Mix  (Kan. 
App.)  46  Fac.  58.  A  careful  reading  of  that 
opinion,  together  with  the  cases  cited  1q  sup- 
port thereof,  coovluces  us  of  the  soundness 
of  the  doctrine  announced  by  that  court,  and 
we  therefore  hold  that  the  liability  of  the 
grantee  who  assumes  the  payment  of  a  mort- 
gage on  land  conv^ed  to  him  depends  upon 
the  personal  liability  of  his  Immediate  gran- 
tor. If  the  grantor  Is  not  so  liable,  the 
mortgagee  cannot  claim  any  deficiency  of  the 
grantee.  In  this  case  the  Immediate  gran- 
ton  of  the  defendant  In  error  were  In  no 
manner  bound  for  the  payment  of  the  mort- 
gages In  questtcm,  and  there  was,  therefore, 
DO  consideration  to  uphold  the  assnmptim  of 
the  mortgage  by  the  defendant  In  error. 
The  Judgment  of  the  district  court  la  affirm- 
ed.  All  the  Judges  concurring. 


SMITH  v.  McCX>OLB. 

(Oonrt  of  AppealB  of  Kansas,  Sonthem  Depart- 
ment, W.  D.    Dec.  1,  1896.) 

Flbadino— Motion  to  Hisb  Hobs  Cbbtair— 

Rbplbvin. 

1.  When  tbe  allegatiouB  of  a  petition  are  In- 
definite and  uncertain,  and  tbe  precise  natore 
of  the  charge  Is  not  apparent,  it  la  error  for  this 
court  to  overrule  a  motion  of  defendant  to  re- 

?iiire  the  pleadings  to  be  amended,  if  the  de- 
endant  is  likely  to  be  embarrassed  in  his  de- 
fense by  reason  of  the  character  of  such  allega- 
tion. 


2.        action  of  replevin  Is  for  the  recovery 

of  specific  personal  property,  and  the  petition 
and  aSidavit  in  leplevin  should  specifically  de> 
scribe  the  property  sought  to  be  replevined. 
(Syllabus  by  tbe  Court) 

Error  from  district  court,  Kiowa  county;  I* 
W.  Leslie.  Judge. 

Action  by  Fannie  H.  McCoole  against  Boud- 
man .  F.  Smith.  Judgment  for  pUnttfC.  De- 
fendant brings  error.  Bevened. 

Milton  Brown,  for  plaintiff  In  erroc  A.  H. 
Oaae,  for  defendant  In  enor. 

JOHNSON,  P.  J.  This  Is  a  suit  In  ceplevlB 
to  recova*  possession  of  certain  cattle.  The 
plataitlff  below  allied  bi  her  petition:  "That 
she  was  tbe  rightful  owno"  of  the  following  per- 
sonal property,  and  oititled  to  tbe  immediate 
possestdtm  of  the  wme,  to  wit:  Six  head  of  one 
year  old  heifers;  twelve  head  of  one  year  old 
steers;  twaity-one  head  of  mixed  cows,— all  of 
the  aggregate  value  of  twelve  btmdred  dollars. 
That  said  defendant  wrongfully  and  fbrdbly 
took  said  property  Into  his  possession,  and  stID 
wrongfully  retains  ttie  same,  altbou^  often  re* 
quested  by  this  plaintiff  to  return  the  same  te 
her,  to  the  great  damage  of  this  plaintiff,  to  wft, 
the  sum  of  one  thousand  dollars.  Wherefore 
plaintiff  prays  judgment  for  the  return  of  said 
proparty,  or.  In  case  a  retnm  of  tbe  same  can- 
not be  had,  then  for  the  value  thereof,  twelve 
hundred  ddlars,  and  for  one  thousand  dollars, 
her  damages  herein,  with  Interest  at  seven  per 
cent  from  Janua^  27, 188S,  and  costs  of  suit" 
At  the  commencement  of  ber  suit,  she  filed  the 
following  affidavit:  "Fannie  H.  McCoole,  be- 
ing duly  swmu,  says:  That  she  la  the  owner 
and  entitled  to  the  immediate  possesion  of  the 
following  described  property,  of  tbe  actual  value 
as  follows,  to  wit:  Six  head  of  one  year  old 
heifers,  value  ^ViO;  twelve  hod  of  one  year 
old  steers,  actual  value  |240;  twenty-one  head 
of  cows,  actual  value  ^0,— all  <A  the  aggre- 
gate value  of  $1,200.  That  said  psoperty  it 
wrongfully  detained  from  ber  by  the  defend- 
ant, Boardman  F.  Smith;  and  that  said  prop- 
erty was  not  taken  In  execution  of  any  order 
or  judgment  against  the  said  plaintiff,  Fannie 
H.  McCoole,  or  for  the  payment  of  any  tax, 
fine,  or  amercement  assessed  against  her,  or  by 
virtue  of  any  order  of  delivery  Issued  in  re- 
plevin, or  any  other  mesne  or  final  process  Is- 
sued against  ber.  That  said  property  was  not 
taken  for  the  payment  of  any  tax,  fine,  or 
amercement  assessed  against  her,  or  by  vir- 
tue of  an  order  of  delivery  issued  in  replevin, 
or  any  other  mesne  or  final  process  Issued 
against  her.  Fannie  McCoole."  Upon  the  fil- 
ing of  petition,  aflldaTit,  and  executing  the  nec- 
essary undertaldng,  the  clerk  of  the  district 
court  issued  a  wiit  of  replevin  for  the  seirure 
of  tbe  cattle  described  In  the  petition  and  afll- 
■davlt;  and  thereafter  said  property  was  taken 
by  the  sheriff  under  said  writ,  and,  on  the 
execution  of  a  redelivery  bond  by  the  defend- 
ant below,  tbe  sberlff  returned  tbe  cattle  to  tbe 
possession  of  bim.  Tbe  defendant  thereupon 
filed  a  motkm  for  an  orAer  to  require  the  platai- 
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tur  below  to  make  her  petition  mon  definite 
and  certain,  atatlns  tbe  following  fiLcts: 
"(1)  By  more  particularly  deecrlUng  the  arti- 
cles alleged  to  be  the  property  of  said  plaintiff 
detained  said  defendant  (2)  By  loore  fol- 
ly sctUne  forth  the  ivecUlc  Items  ot  damage 
alleged  to  be  suatalned  tgr  plaintiff.  ^  By 
more  fully  stating  tbe  manner  In  which  said 
damages  were  ao  snstalned."  This  motlmi  was 
overruled  by  the  court,  and  the  defendant  dn^ 
excepted,  and  brings  the  case  to  this  court  for 
lerlew. 

The  flnt  error  complained  of  la  tbe  ovemil- 
taig  of  ttie  motion  to  require  the  plaintiff  to 
make  her  petition  more  definite  and  certain. 
Sectbm  110  of  flu  Code  OC  Civil  Frocedore  pro- 
vides  "that  where  the  allegations  of  pleadings 
are  so  Indefinite  and  micertaln  that  the  j^socSm 
nature  of  the  charge  or  defense  Is  not  apparent, 
the  court  may  require  the  pV>a<iing  to  be  made 
more  definite  and  certain  by  amendment" 
Section  176  of  tbe  Code  of  CMl  Procedure  pro- 
Tides  **ttaat  the  ^idnttff  in  an  action  to  recover 
the  possession  of  spedttc  personal  property  may, 
at  Oie  oommenconent  of  the  snlt  or  at  any 
time  before  answer  claim  the  Immediate  deliv- 
ery of  sndi  iKoperty,  as  j^ovlded  in  said  chap- 
ter,  and  in  foder  to  obtain  an  order  of  delir- 
ery  to  reoovor  possession  of  the  property,  most 
make  and  file  the  necessary  affidavit,  setting 
out  a  description  of  the  ivqperty  dalmed." 
This  being  a  suit  in  replerln,  we  think  that  the 
petition  should  have  contained  such  a  descrip- 
tion of  the  property  claimed  to  be  wrongfully 
detained  as  would  auUe  the  officer  holding  the 
writ  to  distinguish  the  property  from  the  gen- 
eral dass  of  pr(^)erty  of  the  same  kind.  The 
action  of  replevin  la  to  recover  the  poseesslon 
of  qwelfic  property,  and  the  word  "qedflc" 
means  the  voy  OBpoAte  of  the  word  "genraal," 
and  the  language  of  ^ainilff'a  petiOoi  la  noth- 
ing but  generaL  It  doea  not  tfve  any  words 
of  description  by  which  the  alleged  animals 
could  be  identified  or  separated  from  other  cat- 
tle of  the  same  age  or  ses.  We  think  tbe  court 
should  have  required  the  plaintiff  to  so  amend 
her  petitl(m  as  to  show  irtut  cattle  she  waa 
seeking  to  recover  from  the  defoidant  below. 
The  very  object  and  design  of  all  pteadlngs 
Idaindff  Is  that  the  advose  party  may  be  In- 
fonned  of  the  real  cause .  of  action,  and  may 
thus  have  an  opportunity  of  meeting  and  de- 
feating It,  if  posslUe,  at  the  trial  Where  tbe 
party  imdertakea  to  recover  the  possession  of 
specific  personal  ^operty  whldi  is  detained  by 
another,  the  petmai  should  contain  sodi  par- 
ticular description  of  the  property  as  that  It 
can  be  IdentiiQe^  from  other  property  of  the 
same  gmeral  class;  should  give  age,  sex,  ooIot,' 
brands,  if  any,  or  such  other  marks  as  Indi- 
cate the  q)eclflc  property  claimed.  And  the 
refusal  of  the  court  to  require  tbe  plabitlff  to 
mate  her  petition  more  definite  and  certain  was 
such  error  as  iK^ejudlced  the  ri^ta  of  the  de- 
fendant beknr  on  the  trial  (tf  said  actlcak 

There  are  various  other  errors  complained  of 
In  Qie  trial  (tf  this  case,  which  vre  think  un- 
necessary to  refer  to  inasmuch  as  this  case 


moBt  be  reversed  for  the  orror  of  the  court  In 
refnalng  to  require  the  plaintiff  to  make  her 
petition  more  dtflnlte  and  ca*taln,  as  herein  in- 
dicated. The  Judgnuot  wU  be  reversed,  and 
the  case  remanded  to  the  district  court  All 
die  Judges  oon^isring. 


HOWABD  UfYBSTMBINT  00.  v.  BBNTON 

LAND  CO. 

(Court  of  Appeals  df  Kansas,  Southern  D^wirt- 

ment,  W.  D.    Dec.  1,  1886.) 
Tax  Sau  —  Purosabb  by  Quaraktob  or  Uobt- 

eAflS— TlTLB  ACQUIRBD. 

One  who  goarantleB  the  payment  of  a  note 
and  mortgage  cannot  obtain  a  lien  upon  the 
mortgaged  premiaes,  as  against  the  holder  of 
the  note  and  mortgage,  by  purchasing  the  real 
estate  at  tax  sale. 
(Syllabos  by  the  Court) 

Error  from  district  court,  Comanche  county; 
Francis  C.  Price,  Judge. 

Action  by  the  Benton  Land  Company  agataat 
the  Howard  Inveetmoit  Company.  Judgment 
for  plaintiff.  DefOidant  brings  mat.  Af- 
firmed. 

John  Marshall,  for  plaintiff  In  error.  John- 
son &  Lucas,  for  def mdant  hi  otw. 

OOLD,  J.  This  waa  an  action  brou^t  by 
tbe  dd!endant  In  mor  f  w  the  fweclosore  of  a 
mortgage  upon  certain  lands  situated  in  Co- 
manche coun^.  There  were  a  nnmba  of  par- 
ties to  tbe  action,  aalde  ftom  the  makers  of  tbe 
note  and  mortgage,  among  whom  were  Charles 
E.  Flandro,  the  Sho waiter  Mortgage  Company, 
and  the  plaintiff  In  error,  the  Howard  Invest- 
ment Company.  Ihe  only  dlq»nte  In  the  trial 
of  the  cause  In  the  district  court  waa  between 
the  defendant  In  error  and  the  plaintiff  in  er- 
ror, which  claims  a  lien  upon  the  premises 
covtfed  by  the  mortgage  by  virtue  of  a  cer- 
tain tax  certificate  which  was  originally  Is- 
sued to  Charles  S.  Flandro,  by  him  assigned 
to  the  Showalter  Mortgage  Company,  and  by 
it  asMgned  to  the  plaintiff  In  error.  The  cer- 
tlflcnto  ahows  that  it  covers  the  land  In  dis- 
pute^ and  the  only  question  which  was  decid- 
ed by  the  trial  court  waa  the  priority  of  the 
liens  between  the  plaintiff  in  error  and  the 
defendant  In  oror.  It  Is  contended  by  conn- 
ael  for  phUntiff  in  error  in  thla  case  that  Ito 
lien  for  taxes  should  be  paramount  to  that  of 
the  morti^ge  hdd  by  the  defendant  in  error; 
and  the  question  for  our  decision  Is  fairly  pat 
hi  the  brief  of  counsel  as  follows:  "Could  the 
Showalter  Mortgage  Company  have  taken  ont 
a  valid  tax  deed  on  thla  eertlflcato  to  the  lands 
in  controvoay?"  This  question  must  be  an- 
swered hi  the  negative. 

The  note  and  mortgage  In  question  wwe 
originally  given  to  the  Showalter  Mortgage 
Company,  which  sold,  assigned,  and  transfer- 
red the  same  to  tbe  defendant  In  error;  and, 
at  the  time  of  said  tranafor,  the  said  Showal- 
ter Mortgage  Company  guarantied  the  pay- 
ment of  the  principal  and  Intereat  of  the  debt 
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The  mortxaffe  In  qnosUon  contained  ft  clanse 
making-  It  the  duty  of  the  nMHteiuror  to  pay 
the  taxes  npoD  the  prunlaes,  but.  rren  If  such 
a  elanne  lutd  not  been  Inaerted,  It  would  have 
been  hk  duty  so  to  da  When  the  Sbowalter 
Mortgage  Company  guarantied  the  payment  «f 
the  obligation  of  the  mortgagor,  It  was  equiva- 
lent to  guarantying  that  bis  whole  contract 
would  be  carried  out;  and,  by  so  doing,  It 
was  placed  In  nich  a  position  of  tnut  with  re- 
lation to  the  defendant  In  error  that  the  law 
would  not  permit  It  to  obtain  title  by  the  fail- 
ure upon  the  part  of  -the  mortgagor  to  pay  the 
taxes  upon  the  land  mortgageil,  and  the  pul^ 
chase  by  the  Showalter  Mortgage  Company  at 
tax  aate  on  account  of  such  default  The  de- 
ftiult  of  the  mortgagor  became  the  defiult  of 
the  company,  and  the  purchase  of  the  prem- 
ises at  tax  sale  was  simply  the  payment  of 
taxes  by  one  whose  duty  It  was  to  pay  the 
same.  The  rule  Is  well  settled,  and  requires 
no  citation  of  authorities  to  support  it.  that 
one  whose  duty  It  Is  to  pay  taxes  upon  real 
estate  cannot  obtain  a  lien  by  pmnlttlng  the 
real  estate  to  go  to  tax  sale,  and  then  pur- 
chasing at  such  aal&  In  this  case  the  certifi- 
cate was  originally  Issued  to  Charles  R  Flan- 
dro,  but  the  record  shows  that  he  purchased 
the  land  at  tax  nle,  as  an  officer  of  the  Sbo- 
walter Mortgage  Company;  and,  further,  that 
such  pmdhaM  was  made  by  said  company  for 
the  purpose  of  pnjtecttag  ftsetf  under  Its  guar- 
anty. Of  coarse,  the  plalntUf  In  error  ob- 
tained no  rights  under  the  certiftcate  which 
were  not  obtained  1^  the  Sbowalter  Mortgage 
Company  Itsrif.  and.  meh  being  the  case,  ob- 
tained no  Uen  by  virtue  of  the  certificate  as 
against  the  holdor  of  the  mortgage  tn  qnea- 
Hon.  No  error  appearing  In  the  record,  the 
Judgment  of  the  district  court  Is  affirmed;  All 
the  Judges  eoocurrlng. 


REEBB  et  aL  T.  PLATT. 
(Court  of  Appeals  of  Kaniias,  Sonthmi  Depart- 
ment, W.  D.    Dec.  1.  ItWtt.) 
AssiOHMSNT  roR  Bbttbftt  op  OKEurroRB  —  ToiD 

pHOTIBtON. 

Where  an  assignment  la  made  hj  an  insol- 
?eDt  debtor  for  the  benefit  of  bia  creditors,  and 
the  deed  of  aasignmeot  containa  a  provision  di- 
recting the  trustee  to  distribute  the  estate  In  a 
manner  iocooiiistent  with  the  etntute  relRting 
to  {ftneral  aaaigDments,  such  proviaioD  will  not 
avoid  the  coii ve3'auc>e,  but  should  be  treitted  as 
a  nullity  by  the  aanignee,  and  the  estate  dis- 
tributed by  him  as  the  Rtatute  prescribes.  The 
former  deciBion  lu  thin  rase  reviewed  and  over- 
ruled so  far  as  it  coollicts  with  the  above  doc- 
triue.  See  Reese  v.  Piatt  (I^an.  App.j  44  Fac. 
81. 

(Srilsbns  by  the  Court.) 

On  rehearing.   For  former  repent,  see  44 

Pac.  31. 

COLE,  J.  The  facts  In  this  case  are  snffl- 
clently  stated  In  the  former  decision  of  this 
court.    Heese  T.  Piatt  (Kan.  App.)  44  Pac. 

By  that  dE>ctslDn  the  mle  was  announced 
that,  "where  a  general  assignment  Is  made  by 


an  Imutrent  debtor,  which  shows  upon  lt> 
ftace  a  preference  of  creditors*  swdi  asslgop 
ment  to  void  under  the  statutes  of  this  state 
governing  general  assignmentB."  A  petltloD 
for  rehearing  was  filed,  an^  after  due  consid- 
eratlon  bf  the  court,  was  granted.  The  argo- 
ment  upon  the  rehearing  ot  this  cause  present- 
ed all  the  qnestlona  paued  uponl^  the  former 
decision.  After  a  careful  re-examination  of 
all  the  points  InTolved  In  the  case,  we  are  oC 
the  oirinlon  that  the  former  decision  should 
stand,  with  the  exception  of  the  doctrine  an- 
nounced by  the  third  sertkm  of  the  eyilabua 
quoted  above.  While  the  cases  cited  la  the 
original  opinion  In  tills  case  hold  the  doctrine 
therein  announced,  we  are  of  the  opinion  that 
the  latH-  dectrimiB  of  tlie  suprHue  court  com- 
pel a  reversal  of  the  former  h^hig  in  tUs 
case.  These  later  declrions  were  braufdit  ta 
the  attention  of  this  court  for  the  first  time  la 
the  petition  for  rehearing.  In  the  case  of 
Bank  T.  Sands,  47  Kan.  S&l,  28  Pac.  618,  and 
Brijriiam  v.  Jones,  48  Kan.  162,  80  Pac.  313, 
the  rule  Is  laid  down  that,  where  a  general  as- 
signment Is  made  1^  an  Insolvent  debtor  for 
the  benefit  of  hta  creditors,  and  the  deed  of 
signment  contains  a  clause  directing  the  tms- 
tee  to  distribute  the  estate  In  a  manner  IncoB- 
slstent  with  the  statute,  such  clause  does  not 
avoid  the  conveyance,  but  should  be  treated 
as  a  ntdllty  by  the  assignee,  and  the  estate 
distributed  by  him  as  the  statute  preserlbea. 
In  the  absence  of  fratid,  therefore,  a  ^nfvr^ 
ence  of  creditors  expressed  In  the  deed  of  ae- 
sHmment  is  a  mere  nullity,  and  the  record  In 
this  case  does  not,  In  our  opinion,  bear  out  fb» 
enntentlon  made  by  the  plahttHf  In  error  that 
the  assignment  In  this  case  vras  made  with 
fraudulent  Intent.  It  follows  from  what  baa 
been  said  that  the  jndgmmt  of  reversal  first 
entered  by  this  Court  most  be  set  aside,  and 
that  the  judgment  of  the  district  court  must 
be  affirmed.  It  Is  so  ordered.  All  the  Ju»- 
tlces  concurring. 


DODOB  V.  SMITH  et  aL 
(Court  irf  Appeals  of  Kanias,  Sonthem  Depatt- 

ment.  W.  D.    Dee.  1,  liB9a) 
Cbattsl  Mo»toaob— ArriR-AoqriKiD  PaopssTt 

— RiOHTs  or  Tbibd  Uortoaosb. 

1.  At  common  law  notbiDg  can  tw  oMrtgaged 
that  is  not  in  exiiiteDce.  or  when  it  does  not  he* 
lotig  to  the  mortgagor  at  the  time  when  tlW' 
mortgage  is  made,  but  parties  may  make  a  con- 
tract with  refereooe  to  after-acquired  property, 
to  be  added  to  and  made  a  part  of  the  property 
mortgaged,  and  the  contract  will  be  valid  and 
binding  between  the  parties,  scid  all  those  deal- 
ing with  the  property  with  a  full  knowledge  of  the 
conditiou  of  the  mortgage;  and,  if  the  future- 
ac-guired  property  is  mingled  with  the  property 
described  in  the  chattel  mortgage,  and  added  t» 
and  becomes  a  part  of  the  stock  of  goods  mort- 

f:Hged.  and  the  rights  of  third  persons  have  not 
nlervened,  it  becomes  a  lien  on  all  of  the  prop- 
erty Intermingled  and  added  to  the  mortgaged 
property.  Campbell  v.  Quinton  (Kan.  App.)  4ft 
Pac.  914. 

2.  Where  a  party  takes  a  third  chattel  morc- 
gnge  on  personal  woperty  to  secure  an  ante- 
cedent debt,  with  fnli  knowledge  vt  the  terms 


Digitized  by 


Googli 


K;m.) 


DODGE  V.  BHTTH. 


991 


and  conditiooB  of  the  first  and  wcond  mor^iirei, 
and  bakes  such  third  mortgnge  subject  to  the 
first  and  secoad  mortgaKej,  lie  is  thereby  estop- 
ped from  contestiiig  the  Taliditf  of  the  former 
mortgagea. 
(Syllabna  hr  tbf  Conrt) 

Error  from  district  conrt,  Barton  county;  J. 
H.  Bailey,  Jud^ 

Action  by  O.  V.  Dod^e  against  El.  B.  Smith 
and  others.  Judgment  for  defendants,  and 
plaintiff  brings  error.'  Heversed. 

This  Is  a  suit  in  replevin,  brought  by  O.  V. 
Dodge  as  first  mortgagee,  to  recover  from  B. 
B.  Smith  and  Frank  E.  Smith,  partners  as 
Smith  Bim,  and  Doolittle  Bros.,  third  mort- 
gagees, the  possession  of  a  certain  stock  of 
hardware,  tinners'  toola.  plumt>er6*  tools,  store 
Qxtures,  platform  scales  and  fixtures.  The 
stock  of  hardware  sought  to  be  recovered  con- 
sisted of  articles  which  existed  and  were  In 
the  store  of  and  belonged  to  the  mortgagors 
at  the  time  the  first  mortgage  was  executed, 
and  some  other  additional  articles  subsequent- 
ly purchased  by  the  mortgagors,  and  substi- 
tuted for  articles  sold  by  them.  The  plaintiff 
alleged  in  his  petition  and  affidavit  In  re- 
plevin a  special  ownership  in  the  propertyi 
and  right  to  immediate  possession,  under  and 
by  virtue  of  a  chattel  mortgage,  and  the 
wrongful  detention  by  the  defendants  after 
due  demand.  The  answer  is  a  general  denial. 
The  case  was  tried  before  the  court  and  a 
Jury,  and  the  Jury  returned  the  following  ver- 
dict: "We,  the  Jury  Impaneled  and  sworn 
in  the  above-entitled  case,  do  upon  our  oaths 
find  for  the  plaintiff  that  he  was  entitled  to 
the  i>ossessl6n  of  all  the  goods  except  the  $2,- 
000.00  worth  of  new  goods  which  we  find  the 
defendants  entitled  to  the  possession  of."  The 
Jury  also  made  special  'findings  of  facts,  and 
returned  same  with  their  general  verdict. 
The  plaintiff  filed  a  motion  for  Judgment  In 
his  favor  for  the  entire  stock  of  hardware, 
tools,  and  fixtures,  on  the  special  findings  of 
facts  made  by  the  Jury,  notwithstanding  the 
general  verdict.  This  motion  was  overruled 
by  the  (Tburt.  and  the  plaintiff  duly  excepted, 
and  plaintiff  thereafter  Bled  his  motion  for  a 
new  trial,  which  was  overruled,  and  plaintiff 
duly  excepted,  made  case,  and  brings  the  rec- 
ord to  Uils  court,  and  asks  that  the  case  be  re- 
Ttewed. 

Samuel  Halier  and  Wm.  Osmond,  for  plain* 
tiff  In  error.  E.  B.  Smith,  for  defendantt  in 
error. 

JOHXSON.  P.  J.  (after  stating  the  Cact8>. 
This  was  a  suit  In  replevin  to  recover  tlM  pos- 
session of  a  certain  stock  of  hardware,  tin- 
ners' tools,  plumbers'  tools,  store  fixtures,  plat- 
form scales  and  fixtures.  On  the  Ist  day  of 
July.  18K9,  O.  V.  Dodge  was  oigaged  In  the 
hardware  business  at  Oreat  Bend.  Kan.,  and 
was  the  owner  of  a  stock  of  hardware,  tin- 
ners' tools,  plumbers*  toola,  and  store  flx- 
tnres.  platform  scales  and  fixtures,  and  on 
said  day  sold  all  the  stock  of  hardware,  tools, 
and  fixtures  to  T.  U  Owing,  H.  B.  D.  Ow- 


ing, and  R.  E.  Owing,  and  said  O wings  then 
formed  a  partnership  under  the  name  and 
style  of  Owtngs  Hardware  Company.  In 
payment  for  the  purchase  of  the  stock  of 
hardware,  tools,  and  fixtures,  the  said  T.  L. 
Owing.  M.  R.  D.  Owing.  W.  D.  Owing,  and 
R.  B.  Owing  executed  their  nine  promissory 
notes  for  9B00  each  to  O.  V.  Dodge,  and,  to 
secure  the  payment  of  the  money  to  become 
due  on  said  notes,  executed  a  chattel  mortgage 
to  Dodge  upon  the  stock  of  hardware,  tools, 
and  fixtures,  and  all  the  additions  that  should 
thereafter  be  made  to  said  stock  of  hardware. 
The  chattel  mortage  was  signed  by  all  of 
the  obligors  of  the  notes,  and  also  by  Lydla 
M.  Owing,  wife  of  T.  L.  Owing.  She  bad  no 
claim  or  Interest  In  the  property,  and  signed 
the  mortage  simply  becanse  she  was  the  witfe 
of  one  of  the  mortgagors.  The  mortgage  con- 
tained the  following  description  of  the  prop- 
erty: "All  the  stock  of  goods  In  the  store  and 
wareroom  recently  used  and  occupied  by  the 
late  firm  of  Dodge  ft  Company  and  O.  V. 
Dodge,  as  a  hardware  and  Implement  house  la 
the  city  of  Great  Bend,  Barton  county,  state 
of  Kansas,  said  goods  consisting  generally  of 
shelf  and  heavy  hardw^,  stoves,  tinware, 
plnmben*  and  tinners'  tools  and  stock,  plows, 
wagons,  and  term  Implements,  also  the  coun- 
ters and  shaving  and  store  furniture,  coun- 
ter and  platiorm  scales,  and  horse  and  deUr- 
ety  wagon;  tt  being  the  purpose  and  Intent  to 
eov^  by  this  mortgage  all  the  articles  sold 
and  conveyed  by  O.  V.  Dodge  to  the  said 
mortgagors  as  per  an  invoice  or  schedule  of 
goods  made  by  him  to  the  said  mortgagors  on 
or  about  the  first  day  of  July,  1889.  And  It 
is  herein  agreed  that  the  said  mortgagors  can 
dispose  of  said  BtoA  at  retail  in  the  ordinary 
course  of  trade,  and  they  are  to  ^p  a  true 
and  accurate  account  of  all  the  sales  thereof, 
and  to  apply  the  proceeds  arising  from  said 
sales  to  the  payment  of  the  above-mentioned 
notes.  Thoy  are  to  keep  the  stock  full  and 
complete.  And  tt  Is  hereby  understood  and 
agreed  that  this  mortgage  is  to  cover  an  other 
goods,  of  every  kind  and  nature  whatsoever^ 
which  may  be  purchased  by  the  said  parties, 
and  placed  for  sale  as  part  of  the  merchan- 
dise stock,  regardless  of  the  place  where  the 
same  may  be  stored.  Warranted  free  of  In- 
cumbranee  and  against  any  adverse  claims; 
Provided,  taowew,  that,  If  said  debt  and  In- 
terest be  paid  as  above  si>eclfied.  tbls  sale  and 
transfer  shall  be  rold.  The  property  Is  to  re- 
main In  the  possession  of  the  said  parties  of 
the  first  part  until  default  be  made  In  the 
payment  of  the  said  debt  and  Interest  afore- 
said, or  some  part  thereof,  all  of  which  prop- 
erty they  eng^^  shall  be  kept  In  as  good  con- 
dition as  the  same  now'  is,  and  taken  care  of 
at  their  proper  cost  and  expense;  but  In  case 
of  sale  and  disposal,  or  attempt  to  sell  and  dis- 
pose, of  the  same,  except  as  above  stated,  or 
a  removal  or  attempt  to  remove  the  same  from 
Barton  county,  Kansas,  or  an  unreasonable 
depreciation  In  the  value,  or  from  any  other 
cause  Shan  have  become  Inadequate,  or  If  the 
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B^d  party  ot  the  second  part  shall  deem  hlta- 
self  Insecure,  be,  or  his  authorized  agent  or  at- 
tonier,  may  take  such  property,  or  any  part 
thneof.  Into  his  possession,  and  upon  taklug 
such  property  Into  bis  possession,  either  in 
case  of  default  or  as  alwve  provided,  said  par- 
ty of  the  second  part,  his  authorized  agent  or 
attorney,  shall  sell  the  same  at  public  or  pri- 
vate sale."  This  mortgage  was  not  recorded 
until  the  lOtb  day  of  February,  1800.  The 
OwlDga  Hardware  Company,  from  the  time 
of  the  purchase  of  the  property  and  the  ex- 
ecution of  the  notes  and  mortgages,  took  pos- 
session of  the  mortgaged  property,  and  con- 
tinued In  the  business  of  retailing  the  stock, 
and  conducted  the  business  in  the  ordinary 
manner  of  retail  merchants,  and  In  the  man- 
ner that  it  had  been  conducted  by  O.  V. 
Podge;  and  from  time  to  time  the  Owings 
Hardware  Company,  as  th^r  business  requir- 
ed it.  bought  new  goods  for  the  purpose  of 
keeping  up  their  original  stock,  as  provided  in 
the  chattel  mortgage.  The  new  goods  pur- 
chased were  not  kept  separate  from  the  orig- 
inal stock,  but  were  intermingled  with  the 
gi'Ucrnl  stock,  and  were  offered  for  sale  and 
sold  to  customers  along  with  the  original 
stock.  lu  January,  1890,  the  Owings  Hard- 
ware Company  executed  and  delivered  to  J. 
V.  Brinkman  &  Co.  a  second  chattel  mort- 
gage upon  all  the  merchandise  then  owned 
by  said  Qrm,  and  Including  the  stock  purchas- 
ed from  O.  V.  Dodge  and  all  the  subsequent 
purchases  made  by  ttiem.  This  mortgage  was 
Shxl  Cor  record  the  10th  day  of  February, 
18!>0.  On  the  10th  day  of  February,  1890,  the 
Owiugs  Hardware  Company  executed  to  Doo- 
tittle  Bros,  a  third  chattel  mortgage  on  the 
stock  of  mcrctiandise  owned  by  them  at  that 
time,  and  at  the  same  time  delivered  the  po&- 
sesEsioD  of  the  mortgaged  property  to  Doollt- 
tle  Bros.  Doollttle  Bros,  then  lived  in  the 
state  of  Nebraska,  and  placed  the  property  in 
charge  of  Smith  Bros,  as  their  representa- 
tives, and  directed  Smith  Bros,  to  hold  the 
stock,  and  arrange  with  O.  V.  Dodge  and  J. 
V.  Brinkman  &  Co.  to  pay  off  their  said  cliat- 
tel  mortgages.  The  mortgage  to  Doollttle 
Bros,  contained  a  description  of  the  mort- 
gaged property,  with  the  following  conditions: 
"Warranted  free  of  Incumbrances  and  against 
any  adverse  claim,  excepting  f4,3Ga01  and  in- 
terest due  Dodge,  and  $1,400.00  due  J.  V. 
Brinkman  ft  Co."  On  the  lat  day  of  Jonuaiy* 
1890,  three  of  tlie  nine  notes  executed  by  the 
Owings  to  Dodge  became  due,  and  remained 
unpaid  at  the  beginning  of  this  action.  On 
the  11th  day  of  February,  1890,  O.  V.  Dodge 
demanded  from  Doollttle  Bros,  the  posses- 
sion of  said  property,  claiming  that,  because 
he  had  the  first  lien  or  mortgage  thereon,  he 
was  entitled  to  the  possession  thereof.  This 
demand  was  refused,  and  this  action  was  at 
once  brought  to  recover  such  possession.  By 
virtue  of  an  order  of  delivery,  O.  V.  Dodge 
got  possession  of  said  goods.  Doollttle  did  not 
give  a  redelivery  bond,  and  Dodge  at  once 
advertised  aald  property  for  sale  under  his 


chattel  mortgage,  snd  named  the  0th  day  of 
Klarcb,  1890,  as  the  day  of  sale.  Just  before 
the  hour  of  sale,  the  First  National  Bank  of 
Great  Bend,  which  held  a  fourth  cliattel  mort- 
gage given  by  the  Owings  Hardware  Company 
upon  this  stock,  demanded  the  right  to  redeem 
from  Dodge's  mortgage  by  paying  it  ofL 
Dodge  permitted  this  to  be  done,  accepted  from 
the  bank  the  amotmt  due  him  from  the  Ow- 
ings, assigned  bla  'unpaid  notes  in  blank,  deliv- 
ei't'd  them  to  the  bank,  and  also  delivered  t.o 
the  bank  possession  of  the  goods.  The  bank 
In  like  manner  redeemed  from  the  J.  V. 
Brinkman  &  Co.  mortgage.  Upon  getting  pos- 
session of  this  stock  of  hardware,  tools,  and 
fixtures,  the  bank  Immediately  sold  it  at  pub- 
lic sale  under  the  advertisement  made  by 
Dodge.  The  stock  was  purchased  at  tbia 
sale  by  J.  B.  Owing,  a  brother  of  the  mort- 
gagors. The  bank  sold  this  maKbandise  for 
precisely  the  sum  of  money  which  It  bad  paid 
O.  V.  Dodge  and  J.  V.  Brinkman  &  Co.,  and, 
in  addition,  the  cost  of  this  suit,  which  cost 
the  bank  paid.  One  of  the  Doollttle  Brothers 
was  present  at  the  sale,  and  made  two  or 
three  bids  on  the  property,  and  loaned  J.  B. 
Owing,  accepted  bidder,  the  money  to  pay 
bis  bid.  After  O.  V.  Dodge  tiad  received  from 
the  bank  bis  money,  and  turned  over  to  the 
bank  the  property,  he  still  hod  this  lawsuit 
on  bis  iiands.  He  had  taken  the  stock  of  goods 
fi-om  Doollttle  Bros,  by  writ  of  replevin;  he 
had  not  returned  it  to  Doollttle  Bros.,  and 
tbey  Insisted  ui>on  a  return  thereof.  The  case 
came  to  triaL  The  Smith  Brothers  claimed  no 
Interest  In  the  goods.  They  were  acting  sim- 
ply as  agents  of  Doollttle  Bros.  The  contest 
between  O.  V.  Dodge  and  Doollttle  Bros,  wns 
over  the  goods,  agreed  to  be  of  the  value  of 
$2,000,  whlcb  the  Owings  Hardware  Com- 
pany had  added  to  the  stock  after  the  execu- 
tion of  the  Dodge  mor^ge,  and  wtalcb  were 
included  in  both  the  Brinkman  and  Doollttle 
mortgages.  The  court  instructed  the  Jury  that 
Dodge  had  the  first  lien  upon,  and  was  enti- 
tled to  possession,  at  the  time  this  quit  was 
brought,  of,  such  goods  as  the  Owings  Hard- 
ware Company  owned  at  the  time  of  giving 
the  Dodge  mortgage,'  and  that  Doollttle  Bros, 
had  the  first  lien  upon  the  property  sul>se- 
quently  acquired.  In  obedience  to  these  In- 
structions, the  Jury  brought  In  a  verdict  of 
$2,000  a^nst  the  plaintiff  in  error,  and  In 
favor  of  Doollttle  Bros. 

The  instrnctlons  complained  of  are  as  fol- 
lows: "(4)  Yon  are  Inatmcted  that  the  mort- 
gage ^ven  by  the  Uwings  Hardware  Com- 
pany to  the  idaintiff  la  a  good  and  ralld  mort- 
gage as  to  all  the  property  mentioned  therein 
that  the  Owings  Hardware  Company  oinied 
at  the  time  of  the  giving  of  the  mortgage  as 
against  the  d^endants.  After  Uie  breach  of 
sncb  mortgage,  <he  would  hare  a  right  to 
demand  the  possession  thereof,  and.  If  re* 
fused,  can  recover  in  this  action  as  to  sacb 
goods.  But  as  to  any  afteracqnlred  goods, 
not  In  the  hands  of  or  owned  by  ttie  Owings 
Hardware  Company  at  the  time  of  tbe  mak- 
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Ids  and  deUverlng  of  the  mortgage  to  DoAge, 
Bald  mortgage  was  Told  as  to  tbese  defend- 
ants If  they,  after  the  purchase  of  Bach  goods 
by  Owings,  took  a  chattel  mortgage  on  the 
same  to  secure  a  Talid  Indebtedness,  and  took 
possession  of  under  their  mortgage,  before 
plaintiff,  Dodge,  got  possession  thereof  under 
bU  mortgage."  "(6)  I  instruct  you  that  the 
mortgage  under  which  the  defendants  claim 
to  hold  the  possession  of  the  property  In  con- 
troversy Is  a  valid  mortgage,  and  Is  superior 
to  that  of  the  plalntlCT,  do  far  as  the  new  pur^ 
chased  goods  In  the  stock  ;&  concerned,  which 
Is  agreed  by  the  parties  to  be  of  the  value  of 
$2,000.00." 

The  contention  of  counsel  for  plaintiff  Is 
that  the  court  erred  in  the  InstroctionB  to  the 
Jury,  where  he  took  tne  position,  and  so  in- 
structed the  jury,  that  the  property  subse- 
quently purchased  by  the  mortgagors  and 
added  to  and  mingled  with  the  property  of 
the  mortgagors,  even  though  the  mortgage 
expressly  provided  that  the  mortgage  Uen 
should  extend  to  and  oover  the  after-ac- 
quired property  added  to  the  stock  of  hard- 
waref  tools,  and  fixtures,  and  that  the  mort- 
gagee should  be  authorized  to  take  posses- 
sion of  the  same  In  case  of  condition  broken 
in  the  mortgage,  or  In  case  he  should  deem 
himself  Insecure,  became  in  no  way  subject 
to  the  mortgage  lien,  or  under  the  dominion 
or  control  of  the  mortgage.  At  common  law 
nothing  can  be  mortgaged  that  does  not  be- 
long to  the  mortgagor  at  the  time  when  the 
mortgage  Is  mad&  Pierce  v.  Umery,  'S'Z  N 
H.  484;  Cameron  v.  Marvin,  2ti  Kan.  62H 
Parties  may  make  contracts  with  reference 
to  future-acquired  property  to  be  added  to 
and  made  a  part  of  the  property  mortgaged, 
and  the  contract  will  be  valid  and  binding 
between  the  parties;  and  if  the  future-ac- 
quired property  Is  mmgled  with  the  property 
described  In  the  mortgage,  and  added  to  and 
becomes  a  part  of  the  stock  of  goods  mort- 
gaged, and  the  rights  of  third  persons  have 
not  intervened.  It  becomes  a  Uen  on  all  the 
inroperty  so  intermingled  and  added  to  the 
mortgaged  property.  When  DooUttle  Bros, 
took  their  mortgage  upon  the  stock  of  hard- 
ware they  took  It  with  full  knowledge  of  the 
mortgage  of  O.  V.  Uodge  and  S.  V.  Brink- 
man  &  Oo.,  and  took  the  mortgage  ou  the 
entire  stock  of  goods,  including  the  original 
stock  and  the  added  stock,  subject  to  the 
mortgage  of  $4t360.91  and  interest  due  Dodge, 
and  $1,400  due  Brinkman  &  Co.,  and  by  rea- 
son thereof  occupied  the  same  position  that 
the  Owlngs  Hardware  Uompany  would,  had 
the  mortgage  to  DooUttle  Bros,  not  been  ex- 
ecuted. DooUttle  Bros,  took  the  mortgage 
subject  to  the  Dodge  mortgage,  and  hence  are 
estopped  from  contesting  the  Dodge  mort- 
gage. Campbell  v.  Qulnton  (Kan.  App.)  45 
Pac.  914;  Leland  v.  Uoliver,  S4  Mich.  421; 
Railroad  Co.  v.  Oowdrey,  11  Wail.  473;  Fen- 
nock  V.  Coe,  28  How.  117.  The  case  of  Le- 
land V.  Collver,  34  Mich.  421,  was  a  suit  in 
trover  for  the  conversion  of  certain  fund- 
T.46p.no.l8— 68 


ture  tliat  had  been  the  stock  in  trade  of  the 
plalntUf.  The  defendant  Justified  nnder  a 
chattel  mortgage  wtuch  was  given  for  the 
purchase  money  of  the  stocK  of  goods  men- 
tioned in  it.  The  property  mortgaged  was 
set  forth  and  described  in  thefoUowlng  terms: 
"AU  the  goods,  wares,  and  merchandise,  chat- 
tels, and  effects,  mentioned  and  described  In 
schedule  hereto  annexed,  and  marked  'Sched- 
ule A,'  this  day  bought  of  lUenden  and  Collver, 
thereby  Intending  to  convey  aU  the  present 
stock  In  trade  as  enumerated  In  said  sched- 
ule; also,  all  stock  that  1  may  have  from 
time  to  time  in  trade,  as  security  for  the 
above-named  consideration;  said  goods  to  re- 
main and  continue  In  possession  of  the  party 
of  the  first  part,  In  the  village  of  Three  Riv- 
ers, Michigan,  except  as  they  are  disposed  of 
In  the  usual  course  of  retail.  The  party  of 
the  first  part  Is  to  have  the  privilege  of  selling 
the  goods  for  cash  or  on  credit  in  the  usual 
course  of  trade,  and  is  to  apply  the  proceeds 
of  the  sale  In  buying  other  goods  to  keep  up 
the  stock,  and  to  support  his  family.  The 
party  of  the  first  part  covenants  to  keep  up 
a  stock  of  like  goods  to  the  value  of  $8,000.00 
as  security  to  the  party  of  the  second  part, 
until  the  above  amount,  with  interest,  is  paid; 
and  also  covenants  to  keep  the  stock  Insured 
to  the  amount  of  $2.UU0  for  the  benefit  of  the 
party  of  the  second  part,  and  as  collateral 
thereto;  and  a  breach  of  the  last  two  cove- 
nants shall  cause  the  whole  sum  secured  to 
become  dde  and  payable."  Snyder,  the  mort- 
gagor, after  making  the  siortgage,  continued 
in  business  alone  and  in  partnership  with 
others  for  some  time,  and  then  sold  his  In- 
terest to  John  Koahn,  who  continued  to  carry 
on  the  business  for  several  months,  when  he 
sold  out  his  entire  stock  to  Mancy  Moore,  giv- 
ing an  Inventory  which  was  declared  to  be 
subject  to  a  chattel  mortgage.  There  was 
no  other  chattel  mortgage  except  the  one  to 
Collver.  The  several  purchasers  of  this  stock 
of  furniture  continued  In  business  for  some 
time,  and  during  their  continuance  In  busi- 
ness they  added  $M4  worth  of  goods  pur- 
chased from  other  parties,  and  sold  about 
$1,500  worth  at  retail.  All  the  persons  who 
became  Interested  In  the  stock  of  good?  took 
It  with  notice  of  the  chattel  mortgage,  and 
bought  subject  to  IL  Campbell,  J.,  deliver- 
ing the  opinion  of  the  court,  says:  "In  the 
present  case  t^e  parties  have  seen  lit  to  stip- 
ulate expressly  that  the  body  of  the  fund  may 
be  changed  without  losing  its  identity,  and 
that  the  mortgagee  may  deal  with  It  as  1£ 
unchanged.  The  various  purchasers  have 
made  their  purchases  subject  to  this  arrange- 
ment, and  are  estopped  from  denying  it.  The 
mortgagees,  in  taking  the  property,  did  only 
what  Snyder  agreed  they  might  do,  and  what 
the  several  purchasers  also  understood  they 
were  authorized  to  do."  The  evidence  on 
the  trial  of  this  case  shows  that  ail  the  prop- 
erty taken  in  replevin  by  :he  plaintiff  which 
was  not  In  stock  and  not  owned  by  the  Uw- 
ings  Hardware  Company  at  the  time  ttia 
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mortgage  was  executed,  and  Included  tbere- 
1d  and  covered  tberebr.  was  snDsequently 
purchased  by  the  morrgiMrors,  and  placed  In 
said  mortfraged  stocK-:  that  the  mortgageeB 
had  been  selling  oat  of  the  stock  of  Hardware 
from  the  time  they  first  pnrcbaaed  the  stock, 
ahd  from  time  to  time  added  new  goods  to 
the  stock  of  hardware;  and  that  tbey  were 
simply  beeping  up  and  adding  to  the  stock 
that  tbey  had  purchased  from  Uodge,  for 
which  tbey  had  given  the  mortgage  as  se- 
curity, and  carrying  out  their  contract  to  keep 
the  stock  up;  and,  when  they  executed  the 
mortgage  to  J.  V.  Brlnkman  ft  Uo.  and  to 
Doollttle  Bros.,  tbey  each  took  their  mor1> 
gage  subject  to  the  right  and  the  lien  of 
Dodge.  We  think  they  are  estopped  from 
denying  It.  We  think  the  mortgage  to  Dodg* 
was  a  valid  lien  on  all  the  BCock  of  merchan- 
dise, tools,  and  Qzturea  that  were  owned  by 
the  Owlngs  at  the  date  of  Its  ezecnrlon,  and 
It  became  a  lien  In  equity  on  Ml  the  subee- 
quent  acquired  goods  as  soon  as  they  were 
purchased  and  added  to  the  general  stock  in 
the  hardware  business;  and  that  plaintiff,  on 
the  breach  of  the  conditions  of  the  mortgage^ 
had  authority  to  take  possession  oT  the  stock 
of  hardware,  tools,  and  tixrares  then  in  said 
stock,  and  sell  the  same  to  pay  his  debts  and 
costs  of  making  such  saioi,  and,  on  r^usal 
of  the  defendants  to  deiirw  up  the  property 
to  the  plalntttr  on  demand,  be  could  maintain 
replevin  to  recover  the  entire  stock;  and  that 
his  right  to  the  possesHlon  of  the  property  for 
the  payment  of  bis  debts  was  peramount  to 
the  Hen  of  Doollttle  Bros.  The  Jtidgment  9t 
the  district  court  Is  reversed,  wtth  direction 
to  set  the  verdict  of  tbe  ^ry  astde^  and  grant 
a  new  trlaL  All  tUm  jn^es  conearrmg. 


BHBELEY  et  ux.  v.  SIMPSON.^ 
(Court  of  AK>eal8  of  Kansas,  Northern  Depart- 
ment.  W.  D.  Dec.  4,  1S98.) 

Al.TBR4TtOS  or  NOTB— EPPKOT. 

Changing  the  time  when  interest  ^onld  ran 
on  a  pntmimwry  note,  by  maklog  it  read  "from 
date."  Instead  of  "from  taatnrity,"  k  a  materia] 
aitmrtioD  thereof,  of  tba  same  character  as  if  M 

chnneed  tlie  princbxil;  and  tbe  lostrament  la 
aroiilod  when  the  Hlteration  is  made  without  the 
cunnent  of  the  matters.  And  siieh  alteration  ri- 
tifltt-H  It.  mrarcUens  of  the  IntcntioB  ot  the  party 
makinc  such  change. 
(SyllaUuB  by  th*;  Court.) 

Error  from  district  court,  Norton  eoanty. 

ActifHi  by  WUltam  Slmpstm  against  M.  G. 
Sbeeley  and  wife.  Judgment  for  pUdntlK. 
Defendants  bring  error.  Reversed. 

L.  H.  Thompson,  for  plaintiffs  in  error.  J. 
R.  HamlltMi,  tat  defendant  In  error. 

GILKESON.  P.  J.  In  July,  1889,  M.  G, 
Hheeley  and  wife  made,  executed,  and  deliver^ 
ed  to  William  Simpson  their  promissory  note. 
In  writing,  for  $150,  and  to  secure  the  same 
gave  a  chattel  mortgage  on  two  mares  and 
two  colts.    Before  tbla  note  became  due, 

1  Reliearing  pending. 


Sbeeley,  desiring  to  move  Into  the  state  of  Mis 
sourl  temporarily,  bad  a  conversation  with 
Simpson  In  reference  to  this  indebtedness  and 
security,  stating  that  he  would  be  unable  to 
pay  him,  and  wanted  to  know  what  arrange- 
ments be  could  make.  This  interview  termi- 
nated In  Simpson  taking  a  new  note  for  $]&2.- 
25,  and  a  mortgage  to  secure  the  same  upon 
two  mares,  two  colts,  one  lumber  wt^n,  and 
one  set  of  double  harness,  and  consulting  that 
Sbeeley  might  take  the  mortgaged  propi-rty 
to  Missouri  with  him.  This  was  on  the  (tib 
day  of  September,  1880.  Simpson  filled  out 
a  note  on  a  blank,  and  gave  it  to  Sbeeley.  with 
instructions  to  have  bis  wife  sign  it,  and  el- 
^er  return  It  to  bim  or  the  First  National 
Bank  of  Norton,  ICao.  Sbeeley  obtained  the 
signature  of  his  wife  to  tbe  note,  and  deUv«^ 
ed  It  to  said  bank  through  bis  brother,  U  S. 
Sbeeley.  Tbls  note  not  being  paM  at  maturi- 
ty, upoB  the  11th  day  of  November,  USQ, 
Simpson  brought  suit  In  tbe  district  court  of 
Norton  county  for  tbe  recovery  of  tbe  proper^ 
ty  mentioned  In  the  chattel  mortgage  last 
given.  In  this  action  Sbeeley  and  his  wife 
filed  the  following  answer:  "Now  come  the 
def^anta,  M.  G.  Sbe^y  and  Anastasia 
Sbeeley,  and  for  answer  to  the  plalntUTs  peti- 
tion, herein  filed,  allege  and  say:  That  they 
admit  the  execution  and  delivery  of  the  chat- 
tel mortgage  set  oat  in  satd  plaintltTs  pett- 
tioo;  that  they  admit  tbat  the  price  and  value 
set  opposite  eaeb  article  In  said  prtitloB  is  the 
true  value  thereof;  tbat  tb^  admit  tbe  ag- 
gregate value  of  said  persocHri  property  de- 
scribed in  plalstiirs  petition  to  be  two  bns- 
dred  and  ninety  doHars;  that  tbey  admit  that 
said  chattel  mortgage  was  given  to  secure  tbe 
payment  of  a  certain  prominmry  note,  dated 
SeptMnber  6,  1880,  due  December  1,  1891.  fw 
the  sum  of  one  hundred  and  fifty-two  and 
*"/iaa  dollars,  but  deny  tbat  said  note  was 
to  draw  Interest  at  tbe  rate  at  ten  per  cent 
from  date.  Defendants  dray  general^  and 
speclfleally  each  and  every  other  aHegattoa 
contained  In  said  petition.  For  a  further  an- 
swer and  more  spedflc  d^esse  to  pialntUTa 
cause  of  action,  deftodaats  allege  and  say: 
Tbat  after  said  note  had  passed  out  of  tbe 
bands  of  the  defendants,  and  wfaHe  tn  the 
bands  of  tbe  said  plaintiff,  the  saM  note  was 
materially  altered  and  c^nged  tn  tbhr:  tbe 
word  Maturity'  la  said  note  was  erased,  and 
the  word  'date""  written  therein,  so  as  to  make 
said  note  read  *ten  per  cent.  Interest  from 
date,'  Instead  of  fett  per  cent,  interest  from 
coaturfty.'  Tbat  said  alteration  and  change 
in  said  note  was  made  by  tbe  said  plaintiff 
without  the  knowledge  or  consent  of  these  de- 
fendants, and  was  made  for  tbe  purpose  and 
with  the  Intent  and  design  of  cheating,  wrong- 
ing, and  defrauding  tbese  defendants.  Tbat 
by  reason  of  the  fraudulent  change  and  altera- 
tion of  said  promissory  note  aforesaid  and 
the  chattel  mortgage,  the  same  being  tbe  one 
set  out  In  plaintiffs  petition,  the  said  note  and 
mortgage  have  become  Illegal  and  void.  Tbat 
by  reason  of  tbe  wrongful  taking  and  oalair 
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ful  detention  of  said  personal  property  from 
these' defendants,  the  said  defendants  have 
sustained  damaftes  In  the  snni  of  two  hundred 
dollars.  Wherefore  defendants  demand  Judg- 
ment for  the  possession  of  said  personal  prop- 
erty, and.  In  case  of  Inability  to  delWer  said 
stock,  the  value  thereof,  in  the  snm  of  two 
hundred  and  ninety  dollars,  and  for  the  fur- 
ther sum  of  two  hundred  dollars  damafces.  and 
costs  of  this  action."  To  this  answer  Simpson 
flled  a  reply  of  general  denial.  The  ease  was 
tried  to  a  jury,  who  rendered  a  general  ver- 
dict as  follows:  "We,  the  Jnry  duly  Impaoel- 
ed  and  sworn  in  the  above-entitled' case,  do 
npoD  our  oath  find  for  the  plalntiflT,  and  find 
chat,  at  the  commencement  of  this  action,  he 
was  entitled  to  the  Immediate  posseBslon  of 
tbe  property  In  controversy.  J.  K.  Gray, 
Foreman."  And  Judgment  rendered  in  ac- 
cordance tlierewlth. 

There  are  but  two  questions  to  be  consider^ 
ed  la  this  case:  (1>  Had  tbe  note  been  chan- 
ged after  delivery,  without  the  consent  of  tbe 
makers?  (2)  Is  the  verdict  contrary  to  law; 
that  Is,  did  the  facta  alleged  In  the  answer  con- 
stitute a  defense?  The  evidence  in  this  case 
is  very  short,  positive,  and  direct  upon  the 
first  proposition.  Each  and  ever?  witness 
who  testiilBd  as  to  the  condition  of  this  note 
at  the  time  It  was  signed  Is  positive  that  tbe 
word  "maturity"  was  then  In  tbe  note,  and 
,  that  It  thm  read  "with  taterest  at  tbe  rate 
ot  tea  per  oeot  per  annum  from  maturity  un- 
til paid."  And  tbe  pblntlff  himself  testifies 
upon  this  proposition  as  fiollows:  **Q.  At  the 
time  this  note  was  executed,  do  you  know 
wbetlmr  the  erasure  exhibited  to  the  Jury  was 
inade,  OB  not?  A.  I  do  not  know.  I  cannot 
say  it  was  not,  because  It  Is  a  mistake  that 
has  often  oct-ursed  with  me  in  making  notes 
on  these  blanks,  and  migtit  have  occurred  In 
this  note,  and.  In  fact,  I  have  not  much  doubt 
that  It  did  oocur.  I  do  not  doubt  that  the 
note  was  obangBd.  sliKie  I  have  heard  tbe  tea- 
ti|noay.  1  do  not  doubt  that  this  note  was 
cbangsd  after  it  was  signed.  I  presume  that 
I  dona  tt  I  am  sure  I  would  if  1  had  noticed 
It,  but  1  alsa  know  It  was  our  contract  that 
tbe  note  was  to  bear  Interest."  So  that  each 
and  evexy  witness  testifying  la  this  cnse  tes- 
tified thHt  It  had  been  chauged.  In  fact,  the 
pliiiutifC  admits  it.  and  makes  It  much  stronger 
by  Raying  thnt  It  was  his  custom  to  change 
notes  OD  these  blanks,  and  that.  If  be  did  not 
make  this,  ctiajige,  he.  would  have  done  so  If 
be  iiad  aotlced  It  There  can  be  no  question, 
then,  as  to  the  alteration  having  lieen  ma«le. 
Any  cliange  In  tbe  terms  of  a  written  contract 
which,  varies  Its  original  effect  and  opera- 
tion, whether  In  respect  to  the  obligation  It 
imparts,  or  to  Its  force  as  a  matter  of  evidence, 
when  made  by  any  party  to  tbe  contract,  is 
an  ulterailon  thereof,  unless  all  tbe  other  par>> 
ties  to  the  contract  give-  their  express  or  im- 
plied conneat  to  such  change;  and  the  eOTect 
of  such,  alteration  Is  to  nullify  and  destroy  the 
altered  Instmiraent  as  a  legal  obligation.  And 
It  is  no  answer  to  a  plea  of  alteration  that 


its  operation  la  favoraMe  to  the  parttes  a^ 
fected  by  tt.  No  man  has  a  right  to  vary  aa- 
other's  obligations  at  bis  discretion,  whether 
for  his  good  or  IIL  It  ceases,  when  varied,  ta 
be  that  other's  act  and  It  suffices  for  him  «• 
say,  "Non  heec  In  foedera  venl."  "Alteration* 
may  consist  In  changing  (1>  its  date,  or  (2)  the 
time,  or  (3)  the  place  of  payment,  or  (4)  the 
amount  of  principal,  or  (5)  Interest  to  be  paid, 
or  (tt)  the  medium  or  currency  In  which  pay- 
ment Is  to  be  made,  or  (7)  the,nimit>er  or  re- 
lations of  the  parties,  or  In  (8)  tbe  character 
and  effect  of  the  Instrument  as  matter  of  ob- 
ligations or  evidence."  2  Daniel,  Neg.  Inst, 
fi  1375.  And,  in  commenting  on  the  fifth  item, 
be  says:  "lu  the  fifth  place,  as  to  interest 
any  addition  of  words  making  the  bill  or  note 
bear  Interest  when  tt  orlglaany  did  not,  or 
changing  the  time  when  Intnest  shonld  m,. 
or  varying  the  percentage  of  interest,  is  of  tlie 
same  character  aa  U  it  elianged  the  principal.' 
Id.  9  1385. 

But  It  Is  contended  by  defendant  In  error 
that  unless  the  change  waa  made  frauda- 
lently.  and  it  was  so  proven,  then  the  drfeail- 
ant  could  not  obtain  any  advantage  by  tlie 
change;  and  the  court  took  this  view  of  B, 
aa  shown  by  the  Instraettoas..  We  caanot 
agree  with  them  in  this.  While  there  are  aa- 
thorftles  which  hold  to  this  view,  vre  ttilnk 
the  highest  and  best  are  to  the  effect  that 
tbe  alteration  Is  materlai.  then  the  Inatmnent^ 
Is  avoided.  Tbe  alteration  vttlatw  it  regard- 
less of  Intentions."  Angle  v.  Insurance  On, 
92  U.  S.  342;  Harsh  v.  Klepper,  28  Ohio  St 
200;  Booth  V.  Powers,  56  N.  T.  81;  Moor«  r. 
Hutchinson,  09  Mo.  420.  And  we  think  tlds 
riile  has  been  adopted  In  this  case.  In  Davto 
V.  Eppler.  38  Kan.  BSa.  16  Pac.  795,  the  conil; 
in  passing  upon  this  qneetton,  says:  "We  be- 
lieve It  wotild  be  a  dangerous  rule  to  allow 
written  contracts,  more  especially  negotiabte- 
paper,  to  be  altered  without  th«  consent  af 
tbe  maker,  or  parties  who  are  bound  by  tbe 
Indorsement  It  Is  Intended  that  such  Instru- 
ments shall  pass  Into  the  bands  of  those  who. 
may  become  Interested  In  them,  without  ad- 
dition or  alteration,  atul  without  the  fear  that 
they  may  have  been  altered.  The  facllltiea 
for  making  aXerarlons  are  nainerous.  and  tbe 
dHBculty  of  proving  them  great  All  means 
should  be  employed  to  Impress  a  sense  of  tbeir 
Inrlolahlllty  upon  the  minds  of  those  who 
have  them  In  tbeIr  possession.  In  Evans  v. 
Foreman.  60  Mo.  449.  It  Is  said:  'tf  mistakes 
do  arise  In  the  preparation  of  written  Instru- 
ments, aside  from  tbe  consent  of  all  parties 
to  the  needed  correction,  the  courts  of  the 
country  alone  can  furnish  adequate  redress, 
and  will  not  give  sanction  or  countenance  to 
the  attempts  of  an  Interested  party  to  etfect 
by  his  own  hand  the  desired  reformation,  as 
an  honest  blunder  of  this  sort;  If  upheld  in 
one  Instance,  might  necessitate  sanctioning  an 
alteration  having  that  appearance,  but  which, 
from  tbe  Infirmity  of  human  testimony,  might' 
be  grossly  otherwise.'  It  is  the  policy  of  the 
law  to  allow  no  tampering-  with  written  in- 
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struments.  The  holder  of  a  note  has  no  right 
to  alter  It  without  the  consent  of  all  the  par- 
ties Interested,  and  such  unwarranted  altera- 
tion should  make  It  null  In  his  hands,  no  mat- 
ter how  pure  his  motive  may  have  been  In 
making  the  alteration.  First  Nat.  Bank  v. 
Frlcke,  75  Mo.  78;  Moore  v.  Hutchinson,  69 
Mo.  429;  NefF  v.  Homer,  63  Pa.  St  327; 
Fraker  v.  CuUum,  21  Kan.  556;  Horn  t. 
Bank,  32  Kan.  518." 

Both  of  the  questions,  therefore,  must  be 
answered  In  t^e  afflrmative.  The  Judgment 
In  this  case  will  be  reversedt  and  the  case  re- 
manded for  new  trIaL 


PBBRT  et  aL  T.  HOGAN.  Sheriff,  et  al. 
(Oonrt  of  A[g>eeli  of  Kansas,  Northon  Depart- 
ment, W.  D.  Dec.  4,  1886.) 
DxoBOAMaBD  ComniBs— T&xATioa— IiUAUTT— 

LbVY— PRESnMPTlOS. 

1.  As  during  the  1888  Wallace  coanty 
was  uaorganized,  and  was  attached  to  the  coun- 
ty of  Trego  for  judicial  purposes,  and  consti- 
tated  a  municipal  townsh^  thereof,  Trego  was, 
under  the  act  of  March  23.  18S4  (paragraph 
1610,  Gen.  SL  1889).  authorized  to  levy  taxes 
upon  the  property  in  such  onorganized  territory 
for  all  puiposes  not  expressly  prohibited  by  said 
act. 

2.  In  an  action  brought  by  residents  of  said 
unorganized  territory  to  restrain  the  collection 
of  taxes  aaaesBed  and  levied  npon  their  property 
for  the  year  1888  by  said  county  of  Tr^,  it  is 
incnmtmit  npon  them  to  show  that  the  taxes 
■0  levied  were  prohibited  by  aaid  act,  or  other- 
wise illegal.  And  where,  in  such  action,  it  is 
claimed  that  the  sheriff  of  Trego  count;  is  on- 
authorized  to  seil  property  of  sudi  reeidents  lev- 
>ied  upon  by  him  under  a  tax  warrant  issued  by 
-the  treaaorer  of  said  coont?,  for  the  reason  that 
-aaid  unorganized  territory  has  become  organized 
as  the  county  of  Wallace,  subsequently  to  the 
assessment  and  levy  of  socb  tax,  and  prior  to  the 
date  of  the  seizure,  they  must  show  tiiat  the  prop- 
-erty,  when  seized,  was  not  within  the  county  of 
Trego. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Trego  county. 

Action  by  T.  J.  B.  Perry  and  others  against 
J.  B.  Hogan,  sheriff  of  Trego  county,  and 
others,  for  Injunction.  From  a  judgment  for 
defendants,  plaintiffs  bring  error.  Affirmed. 

D.  Rathbone,  for  plalntlfTs  in  error.  F. 
Danford  and  John  A.  Nelson,  for  defendants 

Id  error. 

-GII'KKSON,  P.  J.  The  facts  In  this  case, 
-as  we  understand  them  from  the  record,  are 
'that  during  the  year  1888  Wallace  county 
•was  attached  to  the  county  of  Trego,  and  was 
a  municipal  township  of  eald  connty;  that 
during  the  year  1888  the  offldals  of  said 
Trego  county  levied  a  tax  upon  the  property 
of  T.  J.  B.  Perry,  H.  A.  Clark,  and  Peter 
Bobldonz,  In  said  Wallace  conn^,  as  a  mu* 
nldpal  township  of  Trego  connty;  that  this 
tax  remained  unpaid.  On  the  15th  of  Janu- 
ary. 1SS9,  the  treasurer  of  Trego  county  Is* 
ened  Us  tax  warrant  for  the  collection  there* 
of,  directed  and  delivered  to  the  sheriff  of 
tTrego  connty.  Kan.,  who,  by  virtue  thereof, 


seized  certain  personal  property  of  said  par- 
ties, and  advertise!  the  same  for  sale.  To 
prevent  this  sale,  the  plaintiffs  In  error  and 
plaintiffs  below.  Perry,  Clark,  and  Bobidoux, 
brought  suit  against  the  defendants  In  error, 
defendants  below,  in  the  district  court  of 
Trego  county,  In  injunction,  upon  application 
to  the  Honorable  S.  J.  Osborn,  Judge  of  said 
court,  at  chambers  In  the  city  of  Wakeeny. 
Trego  county,  Kan.  A  temporary  order  waa 
granted.  Thereafter  the  defendants,  Hogan. 
sheriff,  et  al.,  filed  their  motion  to  dissolve 
the  same,  alleging  "that  the  petition  filed  in 
said  action  did  not  state  factd  sufficient  to 
entitle  the  plaintiffs  to  the  relief  therein  ask- 
ed, and  the  said  petition  Is  not  true."  Upon 
the  hearing  of  this  motion  the  court  sustained 
the  same,  and  dissolved  the  Injunction,  tor 
the  reasons  In  said  motion  alleged.  To  re- 
verse this  judgment  of  the  court  the  plain tiCCa 
bring  the  case  here  tor  review. 

The  petition  In  error  and  record  in  the  case 
are  somewhat  obscure.  In  Just  what  particu- 
lar the  court  erred  the  plaintiffs  have  failed 
to  point  out,  either  In  their  petition  in  error  or 
their  brief.  The  former  is  quite  brief,  belos  as 
follows:  "Plaintiff  alleges  that  the  Honora- 
ble S.  J.  Osborn,  Judge  of  the  23d  Judicial  dto- 
trict  of  Kansas,  erred  In  vacating  and  dissolv- 
ing the  injunction  Issued  in  this  action;  by 
reason  whereof  he  [they]  prays  [pray]  that 
the  Judgment  may  be  reversed."  Wbile 
brevity  Is  to  be  considered,  and  the  object  of 
a  case-made  Is  to  reduce  the  size  of  the  rec- 
ord, still  we  think  that  the  error  complained 
of  must  be  shown,  or.  In  the  language  of  tbe 
statute,  "the  proceeding  to  obtain  such  re- 
versal, vacation  or  modification,  shall  be  by 
.petition  to  be  entitled  'Petition  in  Error,'  set- 
ting forth  the  errors  complained  of."  Nor  is 
the  record  assisted  by  the  brief.  We  have 
failed  to  find  an  assignment  of  error  therein, 
and  It  has  been  repeatedly  held  by  the  su- 
preme court  of  this  state  that  "only  such  al- 
leged errors  as  are  specially  pointed  oat  by 
counsel  will  be  considered."  For  these  rea^ 
sons  we  think  the  Judgment  of  the  court  be- 
low should  be  affirmed.  But,  as  we  have 
been  compelled  to  examine  this  record  for  the 
purpose  of  ascertaining  the  facts  in  the  case, 
we  will  consider  the  record  as  we  find  it. 
The  trial  Judge  made  a  general  finding 
against  the  plaintiffs  below,  and  gave  as  his 
reasons  therefor  Uiat  the  allegations  of  the 
motion  to  dissolve  were  tme;  that  is,  that  the 
facts  stated  In  the  petition  did  not  state  facts 
sufficient  to  authorize  the  issuance  of  an  in- 
junction, and  that  the  facts  of  the  petition 
were  nntme.  Upon  the  first  propoiritlon,  we 
must  agree  with  the  court  below.  The  tax. 
the  collection  o^whlch  Is  sought  to  be  restrain- 
ed, was  levied  for  the  year  1888,  and  It  is  ad- 
mitted by  the  plaintiffs  that  up  to  January 
5. 1889,  Wallace  county  was  unorganised,  and 
attached  to  and  formed  a  municipal  township 
of  Trego  coun^.  Under  the  act  of  March 
23, 1884,  beUig  paragraph  1610,  St  1881^ 
Trego  county  was  autbocized  "to  levy  taxes  on 
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the  property  therein  for  all  pnrpowM  except  such 
as  are  by  tbe  termB  of  this  act  prohlUted," 
and  It  iB  nowhere  alleged  that  these  taxes 
were  of  or  belonged  to  tbe  prohibited  class. 
They  were,  therefore,  presumably  at  least, 
legally  assessed  for  tbe  year  1888  on  property 
in  this  nnorganized  territory  as  a  municipal 
township  of  Trego  county.  This  being  true, 
they  should  be  collected,  and  It  was  proper  for 
the  treasurer  of  Trego  county  to  collect  it  by 
Issuing  his  warrant  If  the  property  was  In 
Wallace  comity  when  levied  upon,  and  It 
had  become  organized  prior  to  the  levy,  tbe 
treasurer  should  have  Issued  his  warrant  to 
the  sheriff  of  that  county.  But  the  petition 
falls  to  allege  where  the  property  was  when 
levied  upon,  and  It  certainly  does  not  allege 
that  It  was  not  levied  upon  in  Trego  county; 
and  upon  tbe  plaintlfTK'  own  theory  of  the 
case  tbey  should  show  this  fact,  for  it  will 
be  presumed  that  tbe  sberiff  proceeded  legal- 
ly, and  that  the  property  was  In  his  Jurisdic- 
tion. Hence  tbe  petition  failed  to  state  facts 
sufficient  to  authorize  the  relief  prayed  for. 
Tbe  Judgment  of  tbe  court  below  will  be  at' 
Armed. 


BARNES  V.  OHOOKETT. 

(Court  of  Appeals  of  Kansas,  Northern  Depart' 

ment,  B.  D.   Dec.  8.  1806.) 
Absoluts  Dkbd— Mortoasss— Pxatni  BtViDCHos. 

It  may  be  shown  by  the  evidmce  sfinnde  the 
instrmnent  itself  that  a  deed  of  conveyance,  ab- 
solute on  its  &ee,  was,  by  the  mntaal  anderatand- 
Ing  and  agreement  of  the  parties  therrto,  exe- 
cuted as  a  mortgage  for  sedirity  mexely;  and  it 
may  be  foreclosed  as  sneh. 
(Syllabus  by  the  Cnnrt) 

Brror  from  drcnlt  court,  Shawnee  connty; 
J.  B.  Johnson,  Judge. 

In  an  action  agalost  T.  B.  Barnes  and  8.  M. 
Crockett  to  ftweclose  a  martgage,  Crockett 
filed  a  CRMS  petition.  From  a  Judgment  in 
favor  of  Crockett,  Barnes  brings  error.  Af- 
firmed. 

Jetmore  &  Jetm<we,  for  plaintiff  In  error. 
O.  F.  I^>«icer,  for  defendant  In  error. 

OABVOB,  J.  In  an  action  brought  In  the 
circuit  court  of  Bbawnee  connty  to  foreclose 
a  mortgage  on  certain  property  in  tbe  city  of 
Topeka,  the  plaintiff  in  error,  T.  B.  Barnes, 
and  the  defendant  In  error,  S.  U.  Crockett, 
were  made  parties  defendant  On  a  cross  pe- 
tition filed  therein.  Crockett  sought  to  fore- 
close, as  a  mortgaige,  a  deed  of  conv^ance 
executed  by  Barnes  to  talm,  on  property  In- 
cluded In  tbe  plalntUTa  mortgage,  alhying 
that  said  deed  was  executed  as  and  for  a 
mortj^age,  to  secure  the  payment  of  a  certain 
indebtedness  by  Barnes  to  Crockett  Up<m 
tbe  trial  of  the  case.  It  was  admitted  that,  at 
the  time  said  deed  was  executed,  Barnes  was 
Indebted  In  the  sum  alleged,  and  that  It  was 
the  Intention  of  said  parties  to  secure  the  same 
by  said  conveyance.    But  on  tbe  part  of 


Barnes  It  was  claimed  that,  If  ancb  indebted- 
ness was  not  paid  within  a  year,  said  deed- 
was  to  be  held  and  taken  as  an  absolute  and 
unconditional  conveyance  to  Crockett  The 
main  question  for  the  determination  of  the 
court  was  whetho'  the  deed  was  Intended  by 
the  parties  to  have  only  the  effect  of  a  mort- 
gage, and  whether  It  should  be  foreclosed  as 
such.  Tbe  case  was  tried  by  the  court,  with- 
out a  Jury,  and  general  finding  made  In  favor 
of  the  defendant  In  error.  A  further  flndinff 
of  tbe  court,  as  It  appears  in  the  Journal  en- 
try, Is  as  follows:  "The  court  does  further 
find  tbat  the  deed  set  out  In  the  answer  of  the 
defendant  S.  M.  Crockett  was  given  as  and 
for  security  of  an  existing  Indebtedness  of 
$516,  due  from  tbe  defendant  T.  B.  Barnes  to- 
the  defendant  S.  M.  Crockett,  and  that  there- 
is  now  due  from  tbe  defendant  T.  B.  Barnes 
to  the  defendant  8.  M.  Crockett  tbe  sum  of 
$608,  and  that  said  amount  Is  a  Ueu  on  said 
premises,  subject  to  the  lien  of  the  plaintiff 
herein."  On  socb  finding,  a  personal  money 
judgment  was  rendered  against  Barnes,  In 
favor  of  Crockett,  and  the  premises  ordered 
to  be  sold  for  the  satisfaction  thereof.  Tbe 
plaintiff  in  error  assigns  error  upon  snch  find- 
ing and  Judgment 

It  Is  well  established  that  a  deed  absolute 
upon  Its  face  may  be  shown  to  have  been  In- 
tended as  a  mortgage  tea  tbe  security  of  a 
debt;  and  when  It  appears  by  direct  evidence, 
or  from  the  facts  and  circumstances  of  the 
transaction,  that  such  was  tbe  mutual  under- 
standing and  agreement  of  the  parties,  the 
court  wUl  give  to  such  Instrument  tbe  effect 
Intended.  McNamara  v.  Culver,  22  Kan.  661; 
Bennett  v.  Wolverton,  24  Kan.  284;  McDon- 
ald V.  KeUogg,  80  Kan.  170,  2  Pac.  607;  Reed- 
«■  V.  Oorsuch,  C6  Kan.  Sfi3,  40  Pac.  807.  The 
case  was  tried  in  the  court  below  upon  orat 
and  other  evidence,  which  was  to  some  extent 
conflicting.  The  main  facts  upon  which  the- 
evidence  turned  were,  however,  Indlsputed; 
it  iKing  admitted  by  the  plalntUf  in  error  (tbe 
grantor)  that  the  deed  was  executed,  in  the 
first  instance,  for  the  purpose  of  security  only. 
The  principal  controversy  at  the  trial  was  as 
to  the  understanding  and  agreement  of  the 
parties  with  reference  to  the  effect  which 
should  be  given  to  tbe  deed  at  the  expiration 
of  a  year.  Tbe  complaint  now  made  Is  tbat 
the  trial  court  erred  In  Its  conclusioos  from 
the  evidence.  We  think  there  was  sufficient 
competent  evidence  to  sustain  the  decision, 
and,  under  the  established  rule  of  this  court, 
the  Judgment  of  a  trial  court  will  not  under 
such  circumstances,  be  disturbed.  Tbe  Judg- 
ment wlU  be  affirmed.  All  tbe  Judges  con- 
curring. 


liAREIN,  Sheriff,  et  aL  v.  LANE  et  aL 
(<^nrt  of  Ajveals  of  Kansas,  Northern  Depart- 
ment, B.  D.   Dec.  8, 
Appsal— Dbath  ov  Fastt— DishissaL 
Where  a  neeesBaiy  party  to  a  proeeediM  In 
error,  and  one  whose  ngnts  would  be  afifected 
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a  lereraal  of  the  iaJgmwit  dlCB  after  tbe  pcd- 
Un  in  error  is  filed,  and  the  acHiHi  li  not  re- 
Tlred,  the  petition  In  error  roust  be  diBmiaaed  for 
tte  want  of  proper  and  neceuary  partka. 
(SyUabtu  by  the  Conrt) 

Error  from  dlatrlct  court,  AtchlBon  oninty; 
Kobert  M.  £<atoii,  Jadee. 

ActioD  by  Joha  iL  liUie  and  Henry  L. 
Vtiltalcer  against  IL  B.  Ijarldoi,  sheriff,  and 
•thers.  Jodcmeik  for  plalntlfla.  and  defend- 
ants brlDff  error.  Dismissed. 

B.  F.  Hvtern  and  A.  H.  Horton,  for  plaln- 
tiffB  Id  error.  W.  W.  &  W.  F.  Gattute,  for 
defendaata  la  cmr. 

GARVBR,  I.  At  the  tbr«sboId  of  this  case 
we  are  met  by  a  notion,  filed  by  the  defend- 
ants  Id  error,  to  Atsrolss  tbe  case  for  want  of 
TToper  parties.  It  ts  claimed  that,  altbouKh 
all  Deremary  persons  were  made  parties  when 
the  petltloB  In  error  was  filed,  yet,  since  that 
•time,  one  of  tbe  plaintlfrs  fn  error  has  died, 
and  the  action  has  not  been  revived  as  to 
'him.  Tbe  record  shows  tliat  on  Febmary  24, 
1862,  one  Sarah  E.  Nelson  obtained  a  ixtdg- 
mx^t  In  tb»  district  court  of  Atchison  county, 
tar  $1,170.28,  af^lnst  Frank  Royce.  Jesse  C. 
Crall.  John  Taylor,  John  M.  Lane,  and  Henry 
Ik  Wbltaker.  I^e  present  action  was  com- 
nenced  In  said  coart  by  said  John  M.  Lane 
«nd  Henry  L.  Whttaker  aj^tnst  M.  B.  Lar- 
fcln.  as  sheriff,  John  Taylor,  Jesse  G.  Crall. 
Fraoli  Royce,  SaIHe  H.  Kifg.  and  Tbomas  J. 
KlfTK*  to  enjoin  tbe  collection  of  said  Jndgr- 
meut  by  execution,  as  afiralnst  said  John  M. 
lAoe  and  Henry  L.  Whitaker.  Tbe  petition 
aBpjred  that  said  judgment  had  been  fully  paid 
-and  satlsOed  by  said  John  Taylor  on  or  about 
March  23,  1892;  that  said  Taylor  bad  there- 
tefore,  to  wtt,  on  Jnly  14,  18»1.  obligated  blm- 
-seir,  tofeetber  with  said  Jesse  C.  Crall  and 
Frank  Royce,  to  pay  and  dtschanre  the  debt 
for  which  said  Judfcment  was  rendered,  and 
to  save  said  John  M.  Lane  and  Henry  L. 
Whitaker  harmless  therefrom;  and  that  said 
T&ylor,  throDfirh  and  a  pretended  assifrn- 
ment  of  said  Judgment  to  Sallle  H.  Rtgg,  was 
attempting  to  enforce  collecttoD  of  the  same 
•gainst  tbe  property  of  said  Lane  and  Whita- 
ker In  fraud  of  tbetr  rights.  A  trial  had  on 
the  Issues  Joined  In  said  action  resulted  In  a 
Sndlng  and  lodgment  In  favor  of  the  plain- 
tiffs. Lane  and  Whitaker.  Tbe  court  found 
ttat  said  Judgment  and  costs  were  paid,  on 
March  23,  1892,  by  said  John  Taylor,  and  or^ 
tfered  and  directed  tbat  tbe  same  be  satisfled 
and  released  of  record  as  against  said  Lane 
■nd  Wbltaker.  To  reverse  said  Judgment  the 
dtefeDdants  In  the  court  below,  as  plaintiffs  in 
error,  filed  their  petition  In  error  .Tanuary  30, 
1803.  It  Is  admitted  that  Jesse  C.  Crall  died 
April  28.  1804.  and  that  letters  of  administra- 
tion on  bis  estate  were  Issued  by  tbe  probate 
tourt  of  AtchLson  county,  August  31.  18i>4, 
to  Graham  Crall  It  also  appears  that  this 
fcoceeding  Id  error  has  not  been  revived  as  to 
■aid  deceased  plahitiff  in  error.  On  these 
Iwrta,  we  tblok  tbe  motion  to  di8o:daB  must  be 


BISFOBXER.  (Kea. 

sastateed.  Jesse  C.  Orall  was  a  oecessair 
party  to  tbe  proceeding  in  error.  His  death. 
wltboDt  an  order  of  revivor  having  been  ap- 
plied tar  or  made  In  tills  leaves  the  cast 
In  tbe  same  condition  It  woald  be  In  had  he 
In  the  first  place  not  been  made  a  party  there- 
to. It  Is  evident  that  tbere  can  be  n*  reversal 
or  modlfleatlon  of  the  Judgment  complained 
of,  without  in  some  manner  affecting  each  one 
of  those  against  whom  the  Ndson  Judgment 
was  rendered.  As  between  them,  there  exist- 
ed certain  rights  for  coDtrtbutlon,  growing  oat 
of  their  Jokit  liability.  The  decMon  com- 
plained of  very  materially  affected  rh^ 
rights,  and  a  reversal  conld  not  be  had  with- 
out a  necessary  and  material  cban^  of  the 
rights  of  tbe  parties  as  they  were  determined 
by  tbe  Ivwer  conrt  Under  tbe  weU-«ettled 
practice  in  this  state,  tMs  defect  of  parties 
prevents  a  review  ef  the  Jadgment.  Paving 
Ca  T.  Botsbford,  60  Kan.  3S1,  31  Pac.  1100; 
Mortgage  Go;  t.  Lowe,  S3  Kan.  80,  85  Pw. 
829;  Omtral  Kansas  Loan  &  Inv.  Co.  v.  Chi- 
cago Ltnnber  Co.,  53  Kan.  <t7T,  87  Pac.  132; 
Nmiod  y.  Wood,  S»  Kan.  S69,  40  Pac  811. 
For  these  reasons,  the  motion  to  dismiss  nmt 
be  Bostalned.  All  tiie  Jndgee  concurrlns. 


STATE  V.  BLUNK. 
<Coort  of  AmMlfl  of  Kansas,  Northern  D^iaxt- 
meat,  E.  D.    Dec.  8,  ItSM.) 

ORmnAi,  LA.W — Appbai. — Ptrnrn  ihl  swi  Saxs 
or  Liquors. 

1.  Instmctions  given  by  tbe  trial  court  In  a 
criminal  case  onij  become  a  nart  of  the  iccoid 
by  beiog  incorporated  in  the  bill  of  exeepttom, 
and  when  not  so  locorpcmted  this  oenrt  to  not  at 
liberty  to  consider  thera. 

2,  The  testimony  in*  this  case  examined*  aid 
hM  numdent  to  surtain  tbe  rcsdlct 

(Syllabos  by  the  Conrt) 

Ameal  tnm  district  court  Wyandotte  eoao- 
ty;  H.  L.  Alden.  Judge. 

Cteries  Blank  wan  conrletaa  of  an  ffl^al 
flBle  of  IntoxSentlng  Bqnor,  and  appeals.  A^ 

firmed. 

8.  G.  Mnier,  for  appdlant  Hmrj  U*  He- 
Grew,  for  the  State. 

OILKBBON.  P.  J.  Tbe  Information  hi 
this  case  charged  the  defendant.  In  three 
counts,  with  the  unlawful  sale  of  intoxicating 
liquors,  which  Is  verified  by  O.  C.  Uedrtck; 
and  it  Is  admitted  by  the  defendant  that  the 
second  count  charged  the  sale  of  Intoxicating 
Uqnora  to  one  Aognst  Lentsow  tsa  Jnly  20. 
l^fi;  and  this  is  also  the  theory  upon  which 
the  court  tried  the  case.  The  Jury  render- 
ed a  verdict  ot  gnlfty.  as  fbllows:  "We, 
tbe  jury,  find  the  defendant  Charles  Blunk. 
guilty  upon  the  second  count  of  the  Informa- 
tion, and  we  find  him  not  guilty  as  to  the  first 
third  counts  of  the  Information."  He  was 
thereupon  sentenced  by  conrt  to  be  Impris- 
oned In  tbe  county  jail  for  the  peflod  of  30 
days,  and  to  pay  a  fine  of  f  100  and  the  costs 
of  this  prosecution.  Fmn  this  be  appeA 
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and  brings  tbe  due  here  for  review,  alle^clng, 
u  error,  tbat  the  verdict  Is  not  supported  by 
tbe  evidence,  or  by  any  ertdenee.  and  that, 
u  this  Inforauttlon  was  ratted  by  O.  a 
Hedricfc,  a  private  dtlfeen.  and  not  the  coonty 
attnraey,  the  defendant  could  not  be  convict- 
ed of  any  offense  except  such  as  the  prorccut- 
lag  witness  bad  notice  or  knowledge  of.  It 
is  also  contended  that,  at  the  trial,  the  state 
elected  to  rely  fbr  a  etmrtction,  under  the 
second  count  of  the  iDfWmatlon.  npon  the 
sale  to  AngtiBt  Leotsow  on  July  20,  18US. 

We  have  examined  the  record  In  this  ease 
very  dMely,  and  fail  to  And  where  the  state 
elected  upon  any  one  count  of  the  Infonnatkn, 
<a  was  required  so  to  do.  The  only  reference 
to  any  rtectlon  which  we  find  at  aU  Is  on 
paire  S,  where  there  Is  a  statement  of  some- 
thlug  that  appears  like  Instmctloiis,  as  fol- 
lows: "(7)  The  state  elects  to  rely  for  a 
eonvlctlOD  on  the  variovs  counts  of  thta  In- 
Tumatlou  as  follows:  On  the  flnt  count,  for 
maintaining  an  unlawful  common  nuisance; 
on  the  second  count,  upon  the  sale  of  beer 
to  AufTust  Lentsow  on  July  20,  1W5;  on  tbe 
third  count,  ttie  sale  of  beer  to  Or:  Jj.  Cook 
on  the  - — —  day  of  Jtine,  1885,"— whk-h.  If 
we  could  consider  at  all,  clearly  coDtradlcta 
tbe  statement  of  appellant's  brief.  But,  auch 
as  It  Is,  It  is  not  Included  In  the  bill  of  excep- 
tions, and  as  In  that  way  only  can  the  instruc- 
tlODB  become  a  part  of  the  record,  we  are  not 
at  liberty  to  consider  It.  State  v.  Bmlth,  38 
Kan.  184,  16  Pac.  254. 

As  to  the  fiufficlency  of  tbe  teettmouy  and 
the  knowledge  of  the  prosecuMnf;  witness,  we 
have  carefully  and  closely  examined  tbls  rec- 
ord, and  the  contention  of  the  defendant  could 
not  be  sustained.  We  tbink  there  Is  ample 
testimony  In  this  case  to  sustain  the  verdict 
of  the  }nry  aa  to  the  guilt  of  the  defendant 
under  the  count  npon  wblch  he  was  convict- 
ed, and  undoubted  testimony  as  to  not  only 
notice  but  knowledge  of  the  prosecuting  wit- 
ness as  to  this  sale;  and  these  questions,  hav- 
ing been  passed  upon  by  the  Jury,  whose 
verdict  has  the  approval  of  the  trial  court, 
are  no  longer  open  for  consideration.  The 
Jui^ment  In  this  case  will  therefore  be  af- 
flrmed.  All  tbe  Judges  concurring. 


McKmiiUI-LANNING  LOAN  ft  TRTTST 
CO.  T.  BASSETT. 

<ConTt  of  Appeals  of  Kansas,  Northern  Depart- 
ment, W.  D.  Dec.  4,  1880.) 

JDDOIIB!('^— RbS  JdDICATA— COLLATBttAL  ATTACK 
— UORTOAQBS— AS^CMPTIDX  BT  GkANTBB 

— Rights  of  MoKTaAOEB. 

1.  Where,  In  an  action  to  enjoin  the  sale  of 
real  eKtate  ordered  sold  by  decree  In  foreclosnre, 
the  petition  filed  in  the  InjonctloD  salt  slum's  that 
the  court  had  jnrisdictioD  of  the  subject-matter 
and  of  the  porsous.  and  that  the  decree  was  In 
accord  with  the  issues  In  the  case,  such  decree  Is 
not  void;  and,  where  the  petitica  further  shows 
that  the  othei  questioni  relied  upon  as  grouudfi 
for  the  Injoncnoo  were  fully  dedded  oy  the 
court  In  the  foredosmce  suit,  such  petition  does 


not  state  facts  sofflelBit  to  soitttltnts  a  oaflss 

of  action. 

2.  And,  If  such  decree  was  erroneous,  the 

Elaintlff  would  hate  his  adequate  remedy  at 
tw,  to  reverse  it  by  proceedinas  in  errori  and, 
foiling  to  do  so.  the  deoree  could  not  be  attack- 
ed coTlnteraUy,  or  in  a  separate  action. 

3.  A  mnrtpiiBpe  ia  not  compelled  to  take  a 
personal  jiKlffment  aiealnBt  nor  accept  the  grantee 
who  asaumes  Its  mortgage;  he  can  stand  on  the 
mortgage  contract. 

(Syllnbua  by  the  Court.) 

ShTor  from  district  conrt,  Bo(As  eoonty;  CX 
W.  Smith,  Judge. 

Actkm  ^  Thomas  Bassett  sgalnst  tbe  Me- 
Klnley-Lanplng  Loon  &  Trust  Company  to 
enjiriD  a  sole  of  tand  ander  a  decree  of  fore- 
dosure.  '  From  adjudgment  for  plslatUf,  defend- 
ant brings  error.  Reversed. 

8.  N.  Hawkes,  for  plaintiff  hi  errw.  W.  B. 
Ham,  for  defendant  In  error. 

6TLKESON,  P.  J.  In  1885,  A  0.  Reld 
borrowed  ct  the  McKlnley-lAnnlng  Loan  ft 
Trust  Compaq  the  sum  of  $750,  and  executed 
a  mtMtgage  on  the  S.  W.  ^  of  sectlcm  8,  town- 
ship 9,  range  17,  wblcb  be  owned,  and  was 
nnlncwnbcKed.  At  the  same  time  and  as  a 
part  the  transaction,  George  Reld,  his  son, 
gave  a  mor^^age  on  tbe  N.  B.  %  of  sect! on 
15.  township  0,  range  17,  wblch  he  owned. 
This  last  tract  of  land  was  at  tbe  time  Incum- 
bered mortgage  fbr  the  sum  of  (500.  Both 
of  these  tracts  of  land  were  Included  In  one 
Inatnnnent,  which  wne  slgued  and  executed 
by  A.  C.  and  Oewge  Reld  and  their  wives. 
The  note  given,  however,  was  only  signed  by 
A.  C.  Reld  and  George  Reld.  After  this  mort- 
gage was  executed,  A.  C.  Reld  died,  and  oae 
Jonathan  Sarver,  who  was  a  creditor  of  his 
estate,  as  well  aa  of  George  Reld.  ptirchased 
the  A.  C.  Refd  tract  of  land,  and  agreed  to  pay 
tbe  mortage;  and,  some  time  afterwards, 
Th(Mnas  Bassett,  the  defendant  In  error,  pur- 
c^iased  tbe  George  Reid  land,  and  assumed 
tbe  $.'>00  mortgage  which  was  on  It  at  the 
time  It  was  pledged  to  the  plaintiff  In  enw; 
but  no  menttoD  was  made  oi  tbe  mortgage  itf 
this  tract  to  the  plaintiff  tai  error.  Tbe  mctt- 
gage  he  assumed  be  paid. 

In  1891  the  plaintiff  In  error  commenced 
bta  action  In  the  district  court  of  Rooks  coun- 
ty, Kan.,  to  foreclose  the  first-mentioned  mort- 
gage, making  George  Reld,  Jonathan  Sarver, 
Thomas  Bassett,  and  10  others  defendants. 
Bassett  and  Sarver  appeared.  Bassett  flled 
answer  and  cross  petition,  oa  follows:  "Said 
defendants,  Thomas  Bassett  and  wife,  for  an- 
swer to  plalntdTs  petition,  say:  They  dMiy 
each  and  every  material  all^^arlon  and  aver- 
ment contained  In  said  petition."  Cross  peti- 
tion of  defendant  Thomas  Baasett:  "For 
croea  petition,  and  for  affirmative  relief 
against  his  co-defendant  Jonathan  Sarver,  and 
against  plaintiff,  saJd  defendant  says:  First 
That  on  the  28th  day  Of  April,  1387,  by  order 
and  under  authority  of  the  pmlmte  court  of 
Rooks  county,  Kansas,  said  defendant  Sarver 
purchased  tbe  8.  W.  M  Sec.  8,  Tp.  9,  R.  17,  de- 
scribed In  the  ^alntUTs  petition,  at  the  avreed 
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I«lee  of  $1,300,  a  part  of  which  price,  to  the 
extent  of  tiie  mortgage  of  plalntlfT,  with  all 
dellnqnent  Interest  oo  said  mortage  and  the 
delinqnent  taxes  on  the  S.  W.  M,  Sec.  S.  Tp. 
9,  R.  17.  said  defendant  Jonathan  Saryer  aa- 
sumed,  promised,  and  agreed  to  pay;  that 
the  amount  so  assumed  and  agreed  to  be  iiald 
hr  said  defendant  Sarver,  by  reason  of  his 
assumption  of  said  mortgage  and  Indebted- 
ness, was,  at  the  time  of  said  assumption 
by  said  Sarrar,  about  $900;  that  the  owners 
of  said  land,  the  mahen  of  said  deed,  and  the 
probate  court;  approving  said  sale,  altered 
Into  aald  contract  of  sale,  and  coqreyed  said 
land  to  said  Sarrer.  npon  hla  express  agree- 
ment to  assume  and  pay  all  said  Indebtedness 
alleged  In  plalntUTs  petition;  and  said  Sarrer 
acc^ted  said  deed  upon  the  express  agree- 
ment that  he  would  assume  and  pay  said  In- 
debtedness. Second.  Said  defendant  further 
says  that  Abraham  C.  Beld.  now  deceased, 
whose  name  appears  as  one  of  the  makers  of 
the  note  described  In  Exhibit  A  of  plaintiff's 
petition,  was,  at  the  time  of  executing  the 
note  and  mor^iaxe  described  In  plaintiff's 
petition,  the  owner  in  fee  <tf  the  S.  W.  ^ 
Sec.  8,  Tp.  0,  R.  17,  and  defendant  Geo.  Reid 
was,  at  said  time,  the  owner,  in  fee,  ot  Qke 
K.  W.  %  Sec.  lA,  'Tp.  9,  R.  17,  said  Rooka 
county;  tba.t  said  loan  was  negotiated  for 
and  with  said  Abraham  0.  Reld  as  prindpal; 
and  that  said  George  Reid  was  surety  only, 
and  received  no  part  of  or  benefit  ftom  said 
loan  described  in  plalntUTs  petition,  and  tbat 
the  real  estate  of  the  said  George  Reld  was  in* 
doded  in  aald  mortgage,  as  collateral  and  addi- 
tional security  to  aald  secmlty  so  glren  by  said 
principal,  Abraham  C.  Reld,  now  deceased; 
that  aaid  defendant  Sarrer  linew  at  the  time 
lie  purchased  said  S.  W.  ^  Sec.  S.  Tp.  9,  R. 
17,  tbat  the  same  was,  In  law  and  In  fact, 
the  prrndpal  security  for  the  Indebtedness 
of  the  plaintiff,  and  knew  that  said  Geo.  Reld 
was  surety  oa  said  note,  and  that  said  N.  V. 
)4  Bee.  16.  Tp.  9,  R.  17.  was  the  individual 
property  of  said  Geo.  Reld.  Third.  Said  de- 
fendant that  he  Is  the  owner  in  fee  of  Oe 
N.  W.  ^  of  Sec.  15,  Tp.  9^  R.  17,  said  Rooks 
county,  being  iiart  of  the  land  described  in 
pbUntUfs  petition,  by  purchase  and  deed  from 
siUd  Geo.  Reid  and  Nettle  Reld,  defendants, 
on  S^tonber  14,  1887;  that,  before  and  at 
the  time  ' of  said  purchase  of  said  last-de- 
scribed land  br  this  defendant,  said  defend- 
ant Sarrer  stated  to  this  defendant  that  be 
(said  Sarver)  had  assumed  and  agreed  to  pay 
the  indebtedness  descrtbed  Ui  plaintiff's  pe- 
tition, and  that,  Iqr  reason  of  said  statements 
and  agrewaents  of  said  Sarrer,  this  defend- 
ant was  induced  to.  and  did,  purchase  said 
N.  W.  ^4  Sec.  15,  Tp.  9,  R.  17.  and  did  pay  to 
the  owner  thereof  the  full  value  of  said  land. 
This  defendant  therefore  prays  tbat  If  Judg- 
ment Is  by  the  court  rendered  In  favor  of 
iJaintiff  for  any  sum,  tliat  the  land  of  said 
defendant  Sarver,  to  wit,  the  S.  W.  %  of  Sec. 
S,  Tp.  9.  R.  17.  be  decreed  the  primary  fund, 
which  shall  be  first  exhausted  to  satla^  such 


Judgment;  and  that  the  land  of  this  defend- 
ant, to  wit.  tbe  N.  W.  %  Sec  16,  Tp.  0,  R. 
17,  be  ordered  not  to  be  sold  until  said  prin- 
cipal fund  is  first  exhausted;  and  that  if  tbU 
defendant  Is  compelled  to  pay  any  sum  to  pro- 
tect his  said  land  from  sale  to  satisfy  any 
Judgment  <Atalned  by  plaintiff,  that  the  de- 
fendant hare  Judgmoit  against  his  co-defend- 
ant Jonathan  Sarrer  for  any  sum  so  paid, 
together  with  all  costs;  and  tot  such  further 
relief  as  this  defendant  is  entitled  to  obtain." 

Upon  tbe  trial  of  the  foreclosure  action,  tbe 
trust  company  dismissed  as  to  Sarver,  and 
walred  their  right  ito  a  personal  Judgment 
against  him.  The  court  made  fl|«Hit^  of 
fact  and  conclusions  of  law,  as  fioUows: 

"Findings  of  fact:  First  That  on  the  1st 
day  of  July,  1885,  Abraham  O.  Reld  and 
Geo.  Reld  executed  and  dellrered  to  Thonua 
Frahni,  as  mortgagee,  their  certain  mortgage 
bond  for  flSO,  due  In  six  yean,  with  baterest 
at  12  per  cent  after  maturl^,  said  bond  b^ng 
executed  for  mtmey  borrowed  by  said  Alua- 
ham  C  Reid  from  said  payee.  Seconds  That 
to  secure  the  payment  <tf  said  bond  and  Inter^ 
est  and  upon  the  same  day,  there  were  ex- 
ecuted and  ddlvered  a  certain  mortgage  sign- 
ed by  said  Abraham  O.  Reld  and  Harlah. 
Reld,  his  wife,  and  George  a  Reid  and  Nettle 
Reld,  his  wife;  that  said  mortgage  covered 
the  &  W.  %  of  Sec.  3,  and  the  N.  W.  ^  of 
Sec.  16,  all  In  township  0,  of  range  17  west 
in  Rooks  county,  Kansas.  Third.  Tbat  the 
S.  W.  of  sectitm  3,  above  described,  waa 
the  property  ct  aaid  Abraham  G.  Reld;  that 
the  N.  W.  ^  of  Sec.  15  was  the  property  of 
George  Reld.  Fourth.  That  said  George 
signed  said  note  or  coupon  bond  aa  surety  for 
said  AbnOtiam  C.  Reld,  who  was  his  father, 
he  rec^ving  n<me  of  the  maaey  borrowed,  and 
tbat  said  mortgage  execated  by  George  Reid 
and  wife  was  executed  as  collateral  secnrtty, 
and  wsB  e»cnted  by  said  Geo.  Reid,  aa  sure- 
ty irf  his  father's  debt;  that  prior  to  April, 
1887,  said  Abraham  a  R^d  died,  learlng 
adult  and  minor  heirs,  and  Marta  Raid,  his 
vrldow;  that  at  tlie  time  of  his  death,  he 
vras  indebted  to  one  JtmaUian  Sarrer  in  the 
sum  of  about  fOO;  tbat  some  time  in  April, 
or  prior  thereto,  of  tbat  year,  said  Jonathan 
Sarver  entered  into  an  arrangement  vrlth 
Maria  Reld,  the  widow,  and  tiie  said  Geo.  R^ 
and  other  h^rs,  whereby  he  agreed  to  par- 
chase  said  quarter  section  of  land,  being  the 
S.  W.  ^  of  Sec.  three  (3),  township  nine  (0), 
range  seventeen  ^7),  as  abore  described,  for 
a  consideration  of  about  $1,300,  which  condd- 
etatlon  consisted  <tf  the  $00,  above  described, 
aa  owing  from  Abraham  0.  Reld  to  said  Sar- 
rer, and  certain  amounts  of  money  owing  by 
said  George  Reld  to  said  Sarrer  and  Charles 
Reld  and  other  adult  heirs  of  Abraham  C 
Reld.  amounting  in  all  to  something  like  S400. 
and  also  assuming  tbe  p^ment  of  said  $7-10 
mortgage,  with  accrued  Interest  amounting,  at 
that  tlm^  to  about  $200.  Sixth.  The  conn 
further  finds  that  after  said  purchase  by 
Sarrer,  and  on  the  14th  day  of  Se;ptember, 
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18S7,  one  Bassett,  one  of  the  defendants  In 
this  case,  purchased  of  aald  Geo.  Reid  his 
Quarter  section  of  laud,  being  the  N.  W.  ^  of 
Sec  16.  towDshIp  9,  range  17,  as  abore  de- 
scribed; that  upon  said  land  there  was  a 
first  mortgage  of  ¥500  at  the  time  of  the  pur- 
chase of  the  same  by  said  Bassett,  and  aiao 
the  <750  mortgage  above  described,  being  a 
Bubseqnent  mortgage;  that  the  deed  which 
Bassett  tpok  from  Beld  was  a  warranty  deed, 
and  excepted  only  the  $500  mortgage  above 
described,  and  made  no  reference  to  the  $750 
mortgage.  Seventh.  That  in  the  foreclosure 
qS  this  case,  and  when  the  case  was  called  for 
blal.  In  open  court,  the  plaintiff,  through  its 
attorneys,  waived  the  right  for  a  personal 
Judgment  against  said  Jonathan  Sarver  in  this 
case;  that  thereupon  the  defendant  Thomas 
Bassett  asked  that  question  of  the  assumption 
of  said  mortgage  debt  by  Jonathan  Sarver  be 
determined,  and  that  if  said  assumption  was 
found  to  have  been  made  at  the  time  of  the 
purchase  of  said  land,  that  this  court  render 
a  personal  judgment  In  this  case  agaluat  the 
said  Jonathan  Sarver  for  any  deficiency  that 
may  exist  after  the  sale  of  the  8.  W.-  %  of 
section  3,  above  described. 

"Conclusions  of  law:  The  court  finds  in 
this  case  that  the  plaintiff  is  entitled  to  a 
judgment  in  foreclosiue  against  the  defend- 
ants Beld,  in  the  stun  of  with  hiterest 
at  12  per  cent  and  costs  of  suit;  that  the 
mortgage  executed  to  secure  the  debt  above 
described  did  not  contain  any  clause  waiving 
appraisement  of  the  real  estate;  therefore, 
that  sale  shall  be  made,  with  appraisement, 
upon  demand.  Second.  The  court  further 
finds,  as  a  matter  of  law.  that  In  this  case 
equl^  would  require  that  the  S.  W.  %  of 
Sec  8,  being  the  land  owned  by  the  principal 
debtor  In  this  case,  Abraham  G.  Reid,  be  first 
sold  to  satisfy  said  Judgment.  Tblrd.  The 
court  further  fluds,  as  a  matter  ot  law,  that 
the  defendant  Bassett,  not  being  in  privity 
with  the  defendant  Geo.  O.  Beld  In  this  con- 
tract, Is  not  In  a  position  to  ask  that  a  per- 
sonal Judgment  be  rendered  against  Jonathan 
Sarver  In  this  action.  The  only  parties  who 
could  ask  that  such  Judgment  be  rendered  not 
asking  for  such  Judgment  In  this  action,  the 
only  Judgment  which  can  be  rendered  against 
Sarver  is  a  judgment  in  foreclosure.  The 
court  further  finds  that,  upon  the  sale  of  said 
8.  W.  ^  of  section  8,  If  the  same  shall  be  iD- 
sufflclent  to  satisfy  the  Judgment  of  the  plain- 
tiff herein,  and  cost,  then  that  the  N.  W.  ^ 
of  section  16  In  said  township  be  sold  to  sat- 
isfy said  judgment  or  any  deficiency.  It  Is 
therefore  by  the  court  ordered  and  decreed 
thajt  the  pklntlff  have  and  recover  of  and 
from  the  defendants  Reid  and  Reid,  as  a 
jodgment  In  foreclosure,  only  $&49,  with  in- 
terest at  12  per  cent,  and  costs,  which  Judg- 
ment Is  decreed  to  be  a  lien  against  the  land 
above  described,  being  the  S.  W.  %  of  sec- 
tion 3,  and  the  N.  W.  U  of  section  15,  of  town- 
ship 9,  of  range  17  west  of  the  6th  principal 
meridian;  and  that  said  8.  W.  )4  of  section 


3  be  first  sold,  with  appraisement,  to  satisfy 
said  judgment  and  costs,  and.  If  the  same 
shall  be  Insufficient  to  satisfy  the  said  Judg- 
ment and  all  costs,  then  that  the  N.  W.  ^  of 
sectitni  IS  in  said  township  be  sold  to  satisfy 
any  deficiency  remaining  unpaid;  and  that  all 
the  defendants  be  barred  and  f^neclosed  of 
any  interest  in  the  land  after  the  sale  thereof. 
And  thereupon  defendant  Bassett  presented 
to  the  court  his  motion  asking  thait  the  court 
find,  as  a  further  conduslon  of  law,  that  the 
plaintiff,  having  a  right  to  a  i>er8onal  judg- 
ment against  defendant  Sar/er,  and  having 
knowledge  of  the  claims  and  rights  of  the 
defoidant  Bassett.  Is  not  entitled  to  a  Hen  on 
the  N.  W.  ^  15—9—17  for  any  deficit  after  sale 
of  the  S.  W.  %  3— &-17;  and  said  motion, 
after  due  bearing  and  ailments  of  counsel, 
was  and  is  by  the  court  jovemiled  and  re- 
fused. 

"Approved  Jany.  lltb.  1894.  Chas.  W. 
Smith,  Judge." 

After  the  judgment  In  the  foreclosure  ac- 
tion, the  trust  company  applied  for  a  receiver, 
and  one  was  appointed  on  July  12, 1892;  and 
afterwards  defendant  Sarver  filed  his  mo- 
tion asking  that  the  receiver  be  discharged, 
which  was  on  the  4tb  day  of  August,  1892, 
sustained,  and  the  recover  discharged,  the 
court  holding  that  the  order  of  appointment 
was  Imprudently,  erroneously,  and  wrong- 
fully made.  No  property  of  any  kind  came 
Into  the  bands  of  the  receiver,  but  It  appears 
that  on  the  land  of  A.  O.  Reid,  there  bad 
been  Bome  wheat  grown,  which  was  turned 
over  to  M.  0^  Revllle  under  his  claim  of  own- 
ership. Under  the  Judgment  In  the  foreclo- 
sure action,  the  land  of  A.  C.  Reid,  viz.  S.  W. 
14  section  3,  township  9,  range  17,  waa  sold, 
and.  there  being  a  d^dency,  an  order  of 
sale  was  issued  against  the  land  of  George 
Rcld  (uow  owned  by  dofenrtaut  Bassett!,  viz. 
N.  W.  14  section  16,  township  9,  range  17.  To 
enjoin  the  sale  of  this  land,  this  action  was 
commenced,  and  the  following  petition  was 
filed:  "Plaintiff  says:  That  on  July  15,  1891, 
defendant  first  herein  named  did,  as  plaintiff, 
file  its  petition  in  this  court,  among  other 
things' alleging  that  one  Jonathan  Sarver  as- 
sumed and  agreed  to  pay  the  debt  which 
said  plaintiff  in  said  action  sought  by  that 
action  to  collect,  and  alleging  that  said  as- 
.  sumption  of  said  debt  was  in  part  payment 
of  S.  W.  %  section  3—9—17,  Rooks  county, 
Kansas.  Said  plaintiff  In  that  action  prayed 
Judgment  in  foreclosure  of  said  land,  and  per- 
sonal Judgment  against  said  Sarver,  for  any 
balance  found  to  be  due  after  sale  of  said 
premises.  That  afterwards,  on  January  4, 
1892,  defendant  Sarver  filed  his  answer  to 
plaintiffs  petition  In  that  action,  denying  the 
assumption  by  him  of  that  Indebtedness. 
That  this  plaintiff,  on  November  25,  1891, 
filed  his  answer  and  cross  petition  to  plain- 
tiff's petition,  among  other  things  alleging 
the  assumption  of  said  debt  by  defendant 
Sarver,  &uA  praying  that  said  Sarver  be  ad- 
judged to  be  principal  for  said  debt,  and 
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tbiB  defendant  surety  only,  and  tbat  ttae 
property  of  tbe  said  Sarver  be  first  exhaast- 
ed.  before  resort  should  be  bad  to  tbe  prop- 
erty of  this  defendant  described  In  plabi- 
tUTa  petition  to  satisfy  Its  debt  That  on 
January  4,  1892,  said  Sarrer  filed  bis  reply 
to  defendant's  answer  and  cross  petltton.  de- 
nying bis  liability,  as  alleged  in  this  plaintifrs 
answw  to  said  petitloD..  That  on  the  trial  of 
said  action,  and  while  said  Sarrer  was  pres- 
ent by  his  attorney,  and  over  tbe  objectkms 
and  exceptions  of  this  jdalntiff,  dofendant 
-first  named  herein  wiUved.  in  open  court.  Its 
claims  for  personal  Judgment  gainst  defend- 
ant Sarver.  and  dlsmisiwd  said  action  as  to 
him.  That  afterwards,  upon  the  eTidence  In- 
troduced In  said  cause,  this  court  found  that 
the  allegations  of  said  ^plalnclfr's  petition  and 
of  this  ptalntlfTs  (tbe  defendants)  anirwer  of 
assumption  of  said  debt  of  said  plaiDtlff  were 
true,  and  further  found  tlmt  one  George 
Reld,  of  whom  this  plaintiff  purchased  real 
estate  hereinafter  described,  was  surety  only 
for  the  payment  of  said  plalntllTs  debt,  and 
that  this  plaintiff  was  the  owner  of  the  land 
mortgaged  by  the  said  Qeorge  Reld  to  said 
plaintiff,  but  ordered  tbat  the  property  of  this 
plaintiff  be  sold  b^ore  Bret  exhausting  the 
property  of  said  principal  to  pay  said  debt 
Plaintiff  makes  each  and  erety  pleading  and 
file  In  said  cause  heretofore  referred  to  a 
part  hereof.  Plaintiff  further  says  that  the 
waiver  of  claim  for  Judgment  against  tbe 
principal  for  said  debt,  without  tlie  consent 
of  this  plaintiff  surety  was  a  full  and  com- 
plete release  of  this  plaintiff's  property  from 
any  lien  for  payment  of  plaintiff's  debt;  and, 
therefore,  that  the  order,  detrision,  and  decree 
of  this  court  that  this  plaintiff's  property 
should  be  sold  to  satisfy  said  plaintiff's  Judg- 
ment was  contrary  to  law,  and  therefore  of 
no  effect  This  plaintiff  says  tbat  In  no 
event  under  the  findings  of  this  court,  could 
this  plalntifTs  property  be  taken  to  satisfy  the 
defendant  corporation's  claim'  until  the  prop- 
erty of  the  said  Sarver  within  the  Jurisdic- 
tion of  this  court  is  first  exhausted,  and  that 
said  Sarver  has  property  within  the  Jurisdlc- 
tloD  of  this  court  of  many  times  the  value  of 
defendant's  Judgment  This  plaintiff  says 
that  the  order  and  decree  of  this  court  ad- 
judging that  this  plaintiff's  property  descrtb- 
ed  In  defendant  corporation's  petition  should 
be  sold  before  the  property  of  said  principal 
debtor,  Sarver,  within  the  jurisdiction  of  this 
court,  had  been  exhausted,  was  absolutely 
void;  that  since  the  trial  of  said  cause,  and 
since  the  findings  of  fact  and  conclusions  of 
law  made  by  this  court  In  said  cause  above 
referred  to,  said  defendant  corporation  re- 
leased a  portion  of  the  property  of  the  prlncl- 
pnl  debtor,  Sarver,  which,  was  covered  by  the 
Hen  of  plaintiff,  sought  to  be  foreclosed  In 
said  action,  and  of  sufflcient  value  to  have 
fully  satisfied  the  remainder  of  the  defend- 
ant's claim,  which  release  and  discharge  of 
ssid  lien  was  done  over  the  objectlnns  and  ex- 
eeptions  of  this  defendant;  that  thereby  tbe 


plaintiff  watred  and  rdeased  Its  claim  upon 
this  plaintiff  for  any  amount  In  sadsfacxlon 
of  Its  JudgmMkt;  that  defendant  bas  ouxaed 
an  order  of  sale  to  tasoe  from  tbe  clerk  of 
tbfs  court  to  ttae  shertff  of  this  coantyt  com- 
manding said  sheriff  to  tell  tbe  N.  W.  ^  Sec 
15,  Tp.  9;  R.  17,  Rooks  conncr,  ganaaa.  tbe 
property  of  this  defmAant;  tbat  said  order 
of  sale  la  now  in  the  hands  of  said  rtmilf, 
who  la  about  to  proceed  to  levy  apop  and  adl 
said  real  estate,  and  will  levy  opon  and  sell 
tbe  same  unlem  restnUned  by  tbe  order  of 
this  conrt,  an  of  wbiota  acts  are  tteUng  done 
In  violation  df  plaintlff*B  rights  In  and  to 
Teal  estate  of  plaintiff  albove  deserlbed.  Tbda 
plahttlff  therefore  moves  ttae  oomt  to  vacate 
and  set  aside  that  pan  of  the  Jadgment  rai- 
-dered  In  this  case  so  far  as  It  relates  to  ttae 
property  of  this  pl^Btfff,  and  to  order,  and 
ad^dge  and  decree  that  Hie  fn^ierty  of  this 
defendant  to  wit,  the  -M,  "W.  ^  of  Sec  15. 
Tp.  9,  R.  17,  in  Rook's  cotmty,  be  freed  from 
any  lien  of  defendant  corporation  for  any 
portion  of  tts  debt  and  that  said  defendant 
be  perpetually  restrained  from  aeflittg  or  otb- 
erwlse  Interfering  with  this  phUntlff  in  bds 
use.  enjoyment  of  said  real  estate,  and  for 
such  other  relief  as  this  defendant  Is  entitled 
to  receive  from  this  conrt  affecting  said  Jmlg- 
ment  and  said  real  estate,  and  that  defend- 
ant Shaw  be  ordered  to  return  said  M<der  of 
sale  to  the  clerk  of  this  court,  wlttaoat  lewy 
upon  or  sale  of  pialntlfrB  property." 

The  plaintiff  to  error  contends  tbat  the  pe- 
tition does  not  state  facts  sufficient  to  conati- 
,  tute  a  cause  of  action.    There  are  two 
I  grounds  for  Injunction  alleged:  (1)  The  re- 
I  lease  by  tbe  trust  company,  as  plaintiff  la 
<  the  foreclosure  action,  of  its  right  to  a  per- 
sonal juilfnnent  agntnet  Jonathan  Sarvra-.  (3) 
The  release  of  a  portion  of  the  property  of 
said  Sarver,  after  Judgment  In  foreclosure. 
We  will  treat  them  in  their  order,  and  first  as 
to  the  release  by  the  trust  company  of  Its 
right  to  a  personal  Judgment  against  Sarver. 

The  petition  shows  that  this  question  was 
fully  decided  In  the  foreclosure  suit  That 
decree  was  not  void;  the  court  had  Jurlsdle- 
tlon  of  the  subject-matter  and  of  the  persons; 
and  the  record  shows  that  It  was  In  accord 
with  the  issues  In  that  case.  Nether  was  It 
eiToneoiiH.  but.  If  it  was,  Bassett  would  have 
tals  adequate  remedy  at  law  to  reverse  It  by 
proceedings  in  error,'  and,  failing  to  do  that 
the  decree  could  not  be  attacked  collaterally 
or  in  a  separate  action.  The  HcKlnley-Lan- 
nltig  Loan  St  Trust  Company  was  not  obliged 
to  take  a  pen«onal  Judgment  against  Sarver. 
The  mortfragee  Is  not  compelled  to  accept 
the  grantee  who  assumes  its  mortgage.  He 
can  stand  on  the  mortgage  contract. 
"Where  the  purchaser  of  land  agrees  to  pay 
the  debt  of  his  grantors,  as  a  part  of  the 
purchase  price  thereof,  but  their  creditor 
does  not  accept  and  adopt  the  contract;  on 
the  contrary,  he  asks.  In  an  action  to  fore 
eloHe  the  mortgage  on  the  land  sold,  a  per- 
sonal Judgment  against  tbe  grantors,  and  a 
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decree  of  forecloanre  and  order  of  sale,  and 
simply  asks  that  any  rights  of  the  re&dee 
may  be  adjudgred  Inferior  and  subject  to  hta 
aawtgage  Uen,— held,  that  tbe  vendee  Is  not 
the  d^nor  of  the  owner  of  the  said  note  and 
mortgage.**  Searing  t.  Benton,  41  Kan.  758. 
Zl  Pac.  860.  Nor  do  we  think  that  the  ques- 
tion of  principal  and  surety  was  Inrotved  nn- 
der  the  Issues  of  the  foreclosnre  action,  or 
nnder  the  law,  so  far  as  plaintiff  In  error  was 
concerned.  Stove  Works  v.  Caswell,  48  Kan. 
«89,  29  Pac.  1072. 

This  brings  us  to  the  other  alleged  ground 
for  the  Injunction,  viz.  the  release  of  a  por- 
tion of  the  property  of  said  Sarver  after  Judg- 
nnnt.  Tbe  petition  does  not  show  or  state 
tbat  said  property  was  any  part  of  the  land 
In  controversy  In  the  foreclosure  action,  or 
that  It  was  ordered  by  the  court  to  be  sold; 
and  tbe  evidence  In  this  case  shows  that  400 
bnsbels  of  wheat  were  raised  npon  the  A.  G. 
Beld  tract;  but  It  Is  not  shown  that  Sarver 
owned  It,  nor  was  It  ever  In  the  possession 
•f  the  trust  company  or  the  receiver.  We 
are  at  a  loss  to  understand,  then,  how  they 
could  release  that  which  they  never  bad. 
M.  O.  Bevllle  owned  It.  They  might  have  liti- 
gated b)8  right  thereto,  but  were  not  com- 
I>elled  to  do  so,  and  that  the  company  had  the 
receiver  discharged  Is  not  shown  by  the  rec- 
«:d.  On  the  contrary,  the  only  showing  on 
this  proposition  Is  that  Sarver  had  tbe  re- 
ceiver discharged,  and  the  court  found,  as  Its 
reason  for  discharging  him,  that  "the  order 
appointing  hhn  was  Imprudently,  erroneously, 
and  unlawfully  made." 

We  think  the  objection  of  tbe  defendants 
to  the  introduction  of  testimony  should  have 
been  sustained.  The  judgment  In  this  case 
will  be  reversed,  and  cause  remanded  for  fur- 
ttier  proceedings  In  accordance  with  the 
views  herein  expressed. 


HBNDRIGKSON  v.  HABVBY  et  bL 

<C«Brt  of  Appeals  of  Kansas,  Northern  Depart- 
ment, E.  D.   Dec.  16,  1896.) 

AmtAI.  —  SlTBSTITUTION  OF-  FaBTIBS  —  BlVIBW  — 

IN9TKCCT10SB. 

1.  Where,  in  an  action  to  recover  the  contract 
prtce  of  1,000  buaheto  of  com,  which  the  plain- 
tiff daimed  to  hare  «^  to  the  defendants,  the 
smoimt  sued  for  was  dq>osited  Id  court,  and  a 
third  party  waa  subntituted  aa  defendant  in  lieu 
of  the  persoDB  against  whom  the  action  was  insti- 
toted,  and  the  plaintiff  was  required  by  the  court 
to  contest  with  snch  third  party  thdr  respectiTc 
ti^ts  to  the  proceeds  of  such  sale,  and  a  judg- 
ment was  thereafter  rendered  that  of  the  turn  so 
deposited  in  court  a  certain  specific  portion  should 
be  paid  to  Bach  substituted  defendant,  and' the 
plaintiff  thereupon  inntitiited  proceedings  in  er> 
ror  to  this  court,  but  failed  to  make  the  original 
defendantB  parties  to  such  proceedings,  held,  that 
the  queetion  a*to  whetJier  the  trial  court  erred 
ia  such  order  of  substitution  cannot  be  inquired 
into. 

2.  No  prejudicial  error  is  committed  by  the 
trial  cvurt  in  refusing  to  give  to  the  jury  certain 
apeclal  lustructionB,  asked  1?  the  phuntiff,  when 


the  proposition  of  law  therein  Aurectlr  stated 
.  have  already  bm  covered  fay  the  general  laatmc^ 

tiODB. 

(Syllabaa  br  the  Court) 

Error  fmn  dlstriet  oonrt,  Atchteon  county; 
Robert  M.  Eiaton,  Judgei 

Action  by  George  W.  HendrlAson  against 
A.  B.  Harvey  and  Webb  Allison,  partners 
under  the  firm  name  of  Harvey  Allison. 
Urt.  Parks  was  made  defendant.  Prom  a 
judgment  for  plaintiff  against  the  former, 
and  ordering  a  portioD  of  tbe  judgment  to  be 
paid  to  Mrs.  Parks  and  tbe  balance  to  plain- 
tiff,  plaintiff  brings  error.  Affirmed. 

H.  C.  Solomon,  for  plaintiff  In  error.  W. 
D.  Webb,  for  defendants  In  exror. 

OLABK,  J.  Mrs.  G.  G.  Parks  was  the 
owner  of  a  farm  In  Atchison  county,  and  In 
the  years  1888  and  1883  she  rented  tbe  same 
to  C.  G.  Phillips.  By  the  terms  of  the  lea^, 
Phillips  agreed  to  pay  her  $100  per  year  for 
tbe  grass  land,  and  three-fifths  of  all  the 
grain  raised  on  the  premlfws.  In  the  year 
1889  Phillips  farmed,  In  addition  to  this  land, 
several  other  tracts  belonging  to  different 
owners.  A  portion  of  tbe  corn  which  be 
raised  on  these  several  tracts  of  land  was 
by  him  commingled  with  corn  raised  by  him 
on  the  farm  belonging  to  Mrs.  Parks.  Being 
Indebted  to  one  George  Storch,  he  gave  him 
a  chattel  mortgage  on  all  of  this  com.  He 
was  also  Indebted  to  one  G.  W.  Hendrlckson, 
and  to  the  firm  of  Harvey  ft  Allison.  In 
the  months  of  January  and  February,  ISfXi, 
he  delivered  to  Harvey  ft  AlHson  about  1,573 
bushels  of  com.  and  had  remaining  upon 
the  Parks  farm  about  1,200  bushels,  a  por- 
tlon  of  which  had  been  raised  on  tbe  other 
tracts  of  land  above  mentioned.  Hendrlck- 
son claimed  that  1.000  bushets  of  the  corn 
which  Phillips  delivered  to  Harvey  ft  Alli- 
son had  been  purchased  by  him  from  Phtl- 
llps,  and  sold  to  Harvey  ft  Allison  at  an 
agreed  price  of  18%  cents  per  bushel,  and 
he  accordingly  demanded  that  tbe  purchase 
price  thereof  be  paid  to  him.  At  that  time 
Phillips  had  not  settled  wltb  Mrs.  Parks 
for  any  portion  of  the  rent  Tor  the  year  1880, 
and  still  owed  her  the  stipulated  rent  for 
the  grass  land  for  the  year  1888,  and  she 
Claimed  a  Hen  on  this  com,  and  demanded 
that  Harvey  ft  Allison  pay  her  tbe  proceeds 
thereof,,  wblch  they  refused  to  do.  She 
thereupon  commenced  two  separate  actloos, 
In  Justices*  courts,  against  Phillips,  In  March, 
1890,  and  recovered  judgments  therein, — one 
for  (100,  the  amount  due  for  the  rent  of 
the  grass  land  for  the  year  1888;  and  tiie 
other  for  $253.70,  the  amount  due  her  as  rent 
for  the  year  1889.  In  each  of  these  actions 
she  caused  an  attachment  to  Issue,  which 
was  levied  on  tbe  1,200  bushels  of  corn  then 
on  her  farm.  In  addition  to  some  other  prop- 
erty belonging  to  Phillips,  and  also  caused 
a  garnishment  summons  to  be  served  on 
Harvey  ft  Allison.  On  March  IStfa  tbe  gar- 
nishees answered,  acknowledging  themselves 
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Indebted  to  Phllllctfl  in  the  Bom  of  about 
9250.  Tlila  amount  was  on  that  day  order- 
ed to  be  paid  into  court  to  be  applied  upon 
these  Judgments,  but  the  order  was  not  com- 
piled with.  After  the  levy  of  the  attach- 
ment, Storch  demanded  possession  of  the 
l,a00  bushels  of  corn,  which  was  coT^d 
by  his  mortgage,  and  a  compromise  was 
then  effected  between  Storcfa  and  Mrs.  Parl£B, 
whereby  the  latter  released  from  the  lien 
of  the  attachment  about  8SG  bushels. 

On  March  29,  1890,  Hendricksoa  brought 
this  action  against  Harrey  &  Allison  to  re- 
cover the  contract  price  for  1,000  bushels 
of  com  which  he  claimed  he  had  sold  to 
them.  Although  It  is  stated,  In  the  case- 
made,  that  all  the  pleadings  are  preserved 
therein,  It  Is  apparent  from  the  record  that 
such  is  not  tiie  case.  The  record  does  not 
contain  an  answer  filed  by  Harvey  &  Alli- 
son, nor  rec4te  that  one  was  filed;  yet,  as 
Hendrickson  filed  what  he  denominated  a 
"reply  to  the  answer  of  Harvey  &  Allison," 
and  which  amounted  to  a  general  denial.  It 
is  probable  that  an  answer  was  filed.  And, 
as  the  record  contains  an  affidavit  made  by 
Harvey,  wherein  he  states  that  he  served  on 
Mrs.  Parka  a  certified  copy  of  a  certain 
order,  a  copy  of  wMcb  was  attached  to  the 
affidavit,  and  which  purported  to  be  an  or- 
der of  the  court  making  Mrs.  Parks  a  party 
defendant,  and  requiring  her,  within  10  days 
from  the  service  on  her  of  a  copy  thereof, 
to  apifear  and  maintain,  or  relinquish,  her 
claim  to  the  $185  sued  for,  bedng  the  alleged 
contract  price  of  1,000  bushels  of  corn  which 
Hendrlckson  claimed  to  have  sold  to  Harvey 
&  Allison;  and  as  the  order  recited  that  it 
was  made  <Mi  the  application  of  the  defend- 
ants, and  the  court  required  Harvey  &  Alll- 
aoa  to  "hold  said  sum  of  fl85  in  readiness 
to  answer  to  and  comply  with  the  further 
ordws  of  the  court  herein";  and  as  Mrs. 
Parks  filed  an  answw,  in  which  she  stated 
that  Bh«  dtd  so  "by  order  of  the  court,"  and 
therein  denied  generally  the  allegatloiu  of 
the  petition,  and  set  out  In  detail  the  facts 
on  which  she  relied  to  ratltle  her  to  recover 
the  amocnt  soed  for  by  Hendrlckson,  to 
which  answer  the  plalntlft  replied  by  general 
denial,— we  think  tt  is  fair  to  aasume  that 
Mrs.  Paries  was  substituted-  as  defendant  in 
lien  of  Harrey  &  Allison,  Although  no  such 
order  appears  In  tlie  recwd,  nor  do  we  find 
tfaowin  the  affidavit  wblvh  Is  prescribed  by 
section  43  of  the  Code  of  OIvll  Procedure  as 
the  basis  ancb  proceedtaig.  After  the  erl^ 
denee  had  been  introduced,  the  court  In- 
structed ihe  Jury  that,  under  the  pleadings 
and  evidence,  the  plaintiff  was  entitled  to  re- 
cover from  Harvey  &  Allison  the  sum  of 
1190.22,  being  the  amount  sued  for,  with  In- 
terest thereMi,  and  also  Instructed  the  jury 
that^  If  they  found  certiUn  facta  to  exist, 
Mrs.  Parks  would  also  be  entitled  to  a  vee- 
dlet  agadnst  Harvey  &  Allison  for  the 
amount  of  the  balance  due  on  the  Judgment 
obtained  by  her  against  FhllUps.   The  jury 


returned  a  verdict  In  favor  of  the  plainDflTs 
as  directed,  and  In  favor  of  Mrs.  Parka 
against  Harvey  &  Allison  for  yi4&JiO.  Har- 
vey &  Allison  moved  for  a  new  trial,  and' 
also  moved  for  Judgment  In  their  favor.  In- 
thelr  motion  for  Judgment  they  recited  the 
various  proceedings  of  the  court  by  whtdi 
Mrs.  Pai^  had  been  made  a  par^  to  tbe 
action,  the  fact  that  the  court  had  directed 
them  to  hold  tbe  $186  sued  for  subject  to  its 
further  order,  and  alleged  that  they  were 
ready  to  pay  the  said  sum  of  money  as 
should  be  directed  by  the  court  Thereupon 
the  motion  for  a  new  trial  was  sustained, 
Harvey  &  Allison  were  directed  to  pay  the 
$185  Into  court,  and  their  motion  for  Judg- 
ment was  overruled.  The  record  recites  that 
"on  February  8,  1882,  the  second  trial  of 
this  cause  was  had  and  begun,  when  •  •  • 
George  H.  Hendrickson  objected  to  the  trial 
of  this  case  on  the  order  heretofore  made 
by  the  court  relieving  Harvey  &  Allison 
from  their  liability  as  defendant  herein,  or 
excluding  them  In  this  case  from  their  full 
liability  to  the  plaintiff  and  to  the  inter- 
pleader, or  to  Mra.  Parks,  who  had  been 
brought  Into  this  case";  that  Mrs.  Parks 
also  interposed  a  similar  objection,  and  stat- 
ed that  she  had  no  dispute  with  Mr.  Hen- 
drlckson, bnt  claimed  to  be  entitled  to  a 
judgment  against  Harvey  &  Allison,  but,, 
should  the  comt  hold  that  the  com  nfentlon- 
ed  In  plaintlfTB  petition  and  In  her  answer 
was  Id  dispute,  then  "she  desired  to  defend 
her  right  to  the  fund,  or  the  com  In  this 
case."  These  objections  were  overruled,  and 
exceptUms  were  duly  saved.  Numerous  wlt* 
nesses  were  examined,  special  findings  of 
fact  were  made,  and  a  general  vwllct  re- 
turned In  favor  of  Mrs.  Parks  for  $145.40 
against  Harvey  &  Allison,  that  b^ng  the 
amount  which  they  found  to  be  due  on  her 
Judgments  against  Phillips.  On  this  general 
verdict  and  special  findings,  a  Judgment  was 
rendered  that,  of  the  $186  deposited  in  court, 
$145.40  should  be  paid  to  Mrs.  Parks,  and 
tbe  balance  to  Mr.  HendrtckBon.  The  plain- 
tiff complains  of  the  Judgment,  and  seeks  a 
reversal  diweof. 

Tbe  first  contention  is  that  the  court  erred 
in  substituting  Mn.  Parks  aa  defendant  In 
lieu  of  Harrey  ft  AlllBon.  If  tiie  court  made 
Buch  ordMT  of  substitutton.  It  must  have  been 
done  on  the  aiq;>llcatlon  of  the  original  de- 
fendants. Tbe  Judgment  thereafter  raider^ 
ed  In  the  action  la  Undlng  upon  them,  and 
at  this  they  are  nf>t  complaining.  If  enoi 
was  committed  In  aubstitnting  Mrs.  Parks 
as  defendant,  this  court  cannot  correct  tbat 
«Tor,  as  Harvey  ft  Allison  are  not  made 
parties  to  thlB  proceeding.  They  evidently 
admitted  a  liability  in  favor  of  Ur.  Hen- 
drlckson, or  of  Mrs.  Parka,  for  $186,  the 
proceeds  of  a  Bale  of  1^000  bnsheiB  of  com. 
which  had  been  d^dlvered  to  th^  by  Phil- 
lipa  Hraidrlckson  claimed  the  right  to  re- 
cover by  virtue  of  a  pretended  sale  by  him 
after  having  purchased  ftom  Phillips.  Mrs. 
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Parks  not  only  controverted  the  allegation 
tbat  Hendrlckson  had  purchased  the  corn 
from  PhllUpa  and  sold  the  same  to  Harrey 
&  Allison,  bnt  she  contended  that  she  had 
a  landlord's  lien  on  the  corn,  and  also  that 
she  was  entitled  to  the  proceeds  of  the  sale 
b7  virtue  of  the  garnishment  proceedings 
to  which  reference  has  heretofore  been  made. 
The  Jury  resolved  the  question  in  dispute 
in  favor  of  Mrs.  Parks.  There  was  evidence 
tending  to  show  that,  in  January,  1890,  Phil- 
lips contracted  with  Harvey  &  Allison  for 
the  sale  to  them  of  about  4,000  bushels  of 
corn  at  18^  cents  per  bushel,  and  that  after- 
wards this  contract  was  canceled,  and  on 
the  same  day  three  new  contracts  were  ex- 
ecuted, evidencing  sales  of  com  to  Harvey 
A  Allison,  as  foUowa:  By  Storeh,  from  2,000 
to  2,500  bushels,  "taken  under  chattel  mort- 
gage of  O.  C.  Phillips";  by  Hendrlckson, 
1,000  bushels,  'no  be  delivered  by  C.  0.  Phll- 
Hpa  under  contract  with  Qeorge  Hendrlck- 
eon";  and  by  Phillips,  000  bushels,  "due  the 
•aid  Hn.  O.  G.  Parks  for  rent,  which  I  an- 
tbortse  sold  Harvey  &  Allison  to  pay  her  be- 
fore any  other  claim  out  of  said  com  de- 
livered." There  can  be  no  question,  under 
the  evidence,  that  these  three  contracts  had 
reference  to  the  sate  of  the  same  corn  which 
PblUlps  had,  In  January,  contracted  to  sell 
to  Harvey  &  Allison.  The  Jury  found  tbat 
It  was  the  agreement  and  understanding  be- 
tween Hendrlckson,  PhlUIps,  and  Harvey 
that  Mrs.  l^axtB  ihould  be  luld  out  of  the 
first  com  tbat  should  be  delivered.  This 
finding  la  Bapported  by  the  tettUnony  of 
Harvey. 

Tlie  plaintiff  In  error  also  contends  that 
the  court  erred  In  Its  general  Instructions  to 
the  Jury,  but  the  record  does  not  show  that 
the  attention  of  the  court  was  called  to 
the  errors  of  which  complaint  la  made.  We 
do  not  think  any  prejudicial  error  waa  com- 
mitted In  refusing  the  Instructions  which 
were  asked  by  the  plaintiff  In  error.  The 
portions  thereof  which  correctly  stated  the 
law  applicable  to  the  case  are  embodied  In 
the  general  instructions.  The  special  find- 
ings of  the  Jury  which  are  material  to  the 
Issue,  when  considered  as  a  whole,  can  be 
made  to  harmonize  with  each  other  and 
with  the  general  verdict  Being  unable  to 
discover  any  prejudicial  error  In  the  mllngs 
of  the  court,  the  Judgment  will  be  affirmed. 
All  the  Judges  ctmcurrlnf. 


OITT  OF  EAN8AB  OITT  v.  HBSCHBB. 
(Court  of  Appeals  of  Kansas,  Northern  Depart- 
ment, B.  D.  Dee.  S,  188&) 
BaoooKUAiicK—VALtDiTT— Violation  cm  Oani* 

NAITCB— UKKBCBBSAHT  PROVISIONS. 

1.  A  recognizance,  executed  in  behalf  of  s  de- 
fmdaDt  open  appeal  from  a  Judgment  of  convic- 
tion for  violatlop  of  a  dty  ordinance,  is  oot  void 
because  It  falls  xo  state  the  particnlar  offense 
charged,  where  it  deariy  appears  that  the  defend- 
ant wu  legally  in  custody,  diaiged  irith  a  pub- 


lic offenw,  and  that  he  was  discharged  there- 
from far  reason  of  the  giving  of  the  reconittnce, 
and  where  it  can  be  ascertained  from  the  recog- 
nizance that  the  Buretiefl  undertook  that  the  de- 
fendant should  appear  Ijefore  the  proper  court 
for  trial  for  such  offense. 

2.  A  tecognisauce  given  by  a  def«idant  hi  a 
prosecution  for  violation  of  an  ordinance  of  ■ 
city  of  the  first  class  is  not  void  because  of  the 
fact  that  the  dty  Is  therdn  named  as  recog- 
nizee. 

S.  Where  a  defendant,  charged  In  the  police 
court  of  a  dty  of  the  first  class  with  an  offense 
criminal  in  Its  nature,  in  order  to  perfect  an  ap- 
peal from  a  Judgment  of  conviction  therdn  ren- 
dered against  him,  volnntarily  executes  a  recog- 
nizance containing  conditions  prescribed  by  the 
statute,  which  are  more  onerous  than  could,  un- 
der the  constitntion,  be  required  of  him,  and  be 
is  thereupon  discharged  from  custody,  and  the 
recoRTiizance  and  a  proper  transcript  of  the  pro- 
ceedings had  in  said  cause  are  duly  certified  to 
the  district  court,  hdd  error  to  dimnisa  the  ap- 
peal, upon  the  ai^Iicatlon  of  the  dty,  because  at 
the  superadded  conditknts  ot  tiie  recognisance. 

(Syllabus  by  tiie  Court.) 

Appeal  from  district  court,  Wyandotte  coan- 
ty;  H.  L.  Alden,  Judge. 

Julius  Hescber  waa  convicted  of  keeping 
ft  tippling  bouse,  and  appeals  to  the  district 
court  From  an  order  dlsmlMlng  the  appalt 
be  appeals.  Keversed. 

McGrew.  Watsm  A  Watson  and  John  A. 
Hale,  for  appellant  T.  A.  Pollock  and  K.  P. 
Snyder,  Utr  appellee. 

CLARK,  J.  This  Is  an  appeal  by  Julius 
Hescber  from  an  order  of  the  district  court 
of  Wyandotte  county  dismissing  his  appeal 
from  a  Judgment  rendered  against  him  In  tbe 
police  court  of  Kansas  City.  From  the  rec- 
ord filed  In  this  court.  It  appears  that  Hescber 
was  arrested  upon  complaint  of  J.  A.  Walsh, 
a  police  officer,  charged  with  a  violation  of 
section  No.  1  of  Ordinance  No.  775  of  tbe 
said  city  by  keeping  a  tippling  sbop  In  said 
city,  at  No.  426  Minnesota  avenue;  that  said 
cause  was  duly  entered  upon  the  docket  of 
the  police  Judge,  at  page  183,  under  the  cap- 
tion, "Tbe  City  of  Kansas  City  vs.  Julius 
Hescber  (No.  9,558)";  that  on  September  8. 
1895,  the  defendant  waived  arraignment  and 
pleaded  not  guilty;  tbat  thereafter,  and  on 
said  day,  a  trial  was  had,  at  which  the  said 
police  officer  was  sworn  and  testified  ou  be- 
half of  the  plaintiff:  that  the  defendant  of- 
fered no  evidence;  that  Hescber  was  found 
guilty  as  charged,  and  fined  $50,  and  ordered 
to  stand  committed  to  the  Jail  of  said  city  un- 
til said  floe  should  be  paid;  that  on  September 
10th  thereafter  he  tendered  a  recognizance, 
which  was  approved  and  filed  by  the  court, 
and  the  defendant  was  discharged  from  cus- 
tody, the  following  being  a  copy  of  said  re- 
cognizance: 

*^e  City  of  Kansas  City,  Plaintiff,  vs. 
Julius  Hescher,  Defendant  No.  9,508.  Judg- 
ment before  P.  K.  Leland,  Police  Judge  of 
the  City  of  Kansas  City,  Kansas.  Whereas, 
Judgment  In  the  above-entitled  cause  was  ou 
the  3d  day  of  September,  1805,  rendered  by 
the  above-named  police  Judge  against  the  said 
 for  960  fine,  and  costs  of  salt,  tand  at 
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00  dtdUra;  ant!  wtaweas,  said  Julius  Heacher- 
has  appealed  from-  aiUd  Judsineot  to  tbe  dle- 
tclct  ctrart  of  WyaDdotte  county,  Kansas: 
Now,  therefon^  we— Julias  Heacber,  as  prin- 
cipal^ and  ,  as  surety— Jointly  and  sever* 

aUy  acknowledge  ourselTee  to  owe  snd  be  In- 
debted  to  the  city  of  Kansas  City,  Kansas, 
In  tbe  aom  of  one  hundred  dollars,  to  be  levied 
of  onr  goods,  chattels,  and  tenements,  if  de- 
fault be  made  In  the  condttlous  foUowlng,  to 
wit:  The  condition  of  tUa  recognizance  Is 
such  that  If  the  above-named  Julius  Uescher 
shall  personally  be  and  appear  before  the  dls* 
trict  court  of  Wyandotte  county,  fCansas,  on 
tbe  first  day  of  the  term  thereof  next  to  be 
boldoi-  In  and  fbr  said  county,  to  answer  the 
comi^nt  In  said  causs  against  him,  If  tbe 
esse  be  determined  against  bim.  and  aUde 
Uk  Jndgnitent  of  tbe  court,  and  not  depart  tbe 
court  wlttaont  have,  then  this  reco^ilzsnoe 
shall  be  void;  otherwlBe  shall  be  and  remain 
in  full  foioa  and  virtue.  Witness  our  bands 
this  lOtb  day  of  Septembtt«  UAML  Julius 
Heaehes.    J.  F.  2rb. 

"Taken  and  tha  surety  approved  by  me  thla 
teath  day  of  September,  UH6.  P.  K.  Leland, 
Police  Judge.'* 

Tbe  rececd  further  shows  that  tbe  reetqinl- 
aance,  and  a,  transcript  of  the  proceedlnga  had 
In  Bald  cause  before  tbe  said  teurt.  were  by 
tbe  pollre  Judge  duly  certified  to  the  district 
court  of  Wyandotte  county,  and  that  on  tbe 
SOtb  day  of  November,  the  dty  of  Kan- 
sas City,  \Kf  Its  atttuneys.  filed  a  motion  to 
dlsmlBs  said  appeal  on  tbe  groupd  that  tbe 
district  court  bad  no  Jurisdiction  either  of  tbe 
cause  01  of  the.  parties  thereto,  for  tbe  want 
of  a  valid  recoyenlsance;  tbe  contention  being 
that  the  inatnunent  filed  aa  a  recognizance  la 
void  because,  aa  cbUmed:  (l).It  does  not  state 
or  designate  tbe  offenae  for  which  the  prin- 
cipal therein  Is  required  to  appear  for  trial} 
09  the  city  of  Kansas  City,  Kansas,  hutead 
of  the  atate,  of  Kaasas,  Is  therein  named  as 
recogvhtes;  (8)  neither  in  form  nor  In  sub- 
Btanpe  does  tt  meet  the  requirements  of  the 
biw;  a,nd  (4)  tha  condition  therein  that  the 
defesdjuit  should  pay  «U  sucb  fine  and  costs 
aa  should  be  imposed  on  blm«  lif  tbe  case 
should  be  detomlned  against  him.  is  contrary 
to  the  law  and  cooatltutlon  of  this  state.  The 
oourt,  over  tbe  objection  of  the  defendant, 
anstalned  tbe  motion  and  dismissed  the  ap- 
peal, to  which  ruling  an  exception  was  duly 
saved. 

Tbe  General  Statutea  of  1889  contain  the 
following  provlslona: 

Section  012:  "In  aU  casea  before  tbe  police 
Judge,  an  appeal  may  be  taken  by  the  defend- 
ant to  tbe  district  court  In  and  for  tbe  coun- 
ty In  which  said  dty  Is  slttiated;  but  no  ap- 
peal abah  be  allowed  unless  such  defendant 
•ihaU  within  ten  days  after  such  conviction 
enter  Into  recognisance,  with  sofilclent  seen* 
tlty,  to  be  approved  by  the  Judge,  conditioned 
for  bis  appearance  at  the  district  court  of 
tbe  county,  at  the  next  term  thereof,  to  an- 
swer tbe  oom^alnt  agalnat  blm,  and  for  tbe 


pai'ment  of  tbe  fine,  and  coats  of  appeal.  If 
it  should  be  determined  agsiost  the  appeUaoL" 

Section  5201:  "All  recognisance  required  or 
authorised  to  be  taken  In  any  crlmlnaL  pro- 
ceedhig,  or  in  any  proceediog  of  a  rimllar 
nature,  shall  be  In  writing  and  shaU  be  sub- 
scribed by  the  parties  to  be  bound  thereby." 

Section  62U)  (secUon  164,  Gr.  Code):  "No 
action  npoD  a  rocognlzance  shall  be  defeated, 
nor  stiall  Judgment  thereon  be  arrested,  on 
account  of  any  defect  of  form,  omission  of 
recital,  condition  of  undertaking  tbereln,  neg- 
lect of  tbe  clerk  or  mafiatrate  to  note  or  re- 
cord the  default  of  any  princU>al  or  surety  at 
tbe  term  or  time  when  such  default  shall 
bajfpen,  or  of  any  other  Irregularity,  so  that 
It  be  made  to  appear  that  tbe  defendant  was 
legally  In  custody,  charged  with  a  public  of- 
fense, that  he  was  discharged  therefrom  1^ 
resson  of  the  living  of  the  recogalsance,  and 
that  it  can  be  ascertained,  from  the  recogniz- 
ance, that  the  sureties  undertook  that  the  de- 
fendanx  should  sppeax  before  a  court  <x  mag- 
istrate toe  examination  or  trial  for  sudk  of- 
fence." 

Oounsel  for  tbe  dty  indst  that  at  common 
law,  in  order  to  be  of  any  validity,  a  recog> 
lUzanca  must  state  tbe  offense  for  wUch  tbe 
defendant  la  required  to  answer,  and  that,  not- 
wltbstandlng  Ae  provisions  of  tbe  statute 
above  quoted,  that  rule  la  la  force  in  this 
sute.  In  McIftughUa  v.  State,  10  Kan.  BSL 
It  was  hdd  that  the  strict  rule  of  the  com- 
mon law  with  reference  to  reco^Izanoea  ia. 
changed  by  mir  statute^  and  that  It  Is  now 
sHffldent  lil.  from  tbe  whole  record.  It  be 
made  to  aniear  that  the  defendant  la  duly 
hi  custody,  charged  wltb  a  public  offense, 
that  he  was  discharged  thacefrom  by  reason 
of  tbe  giving  of  tbe  recognizance^  and  that 
it  can  be  ascertained  from  the  recognizance 
that  tbe  sureties  undertook  thai  the  defend- 
ant should  appear  before  a  court  for  trial  for 
sucb  offense.  In  Jennings  v.  State,  13  Kan., 
at  page  91.  Brewer,  J.,  who  wrote  the  opinion, 
need  tbe  foltovring  langiuget  "Couuf-el  fur 
plaintiff  tu  error  baa  been  very  dUIsent,  and 
coUeeted  numerous  authorities,  and  prL*a.utcd 
bla  potots  with  deameas  and  lonx,  and*  imdiT 
the  old  rules  which  obtained  prknr,  tot  the  en- 
actment of  aald  section  l&i  [Cr.  Code],  might 
properly  havt  expected  a  different  dedsdon 
from  this  court.  But  language  coidd  hardly 
be  more  sweeping  and  couqirehettslve  than 
section  154.  It  has,  at  one  blow,  swept  away* 
so  fiir  OS  this  state  Is  concerned,  nearly  the 
entire  accumulatlfm  of  authorities  \n  the  mat- 
ter of  recognizances.  It  hss,  we  think,  in- 
troduced a  truer  And  better  rule,  and  one 
which  will  tend  to  pmnote  tbe  Interests  of 
Justice."  In  Tillaon  v.  State,  29  Kan.  432,  it 
was  held  tiiat  a  recognizance  would  not  be 
fatally  defective  and  void  merely  becatue  of 
its  Indeflniteness  in  falling  to  show  that  It 
was  given  In  a  criminal  case  wherein  the  der 
fmdant  was  charged  with  the  commlsslOD  of 
a  public  ofltose,  and  especially  so  where  die 
previous  portioiu  of  tbe  reoord  show  definite 
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Vft  eqiliclti7.  and  In  detail  the  nature  and 
cbaracter  of  the  offense  with  which  the  ac- 
cused was  unaided.  In  that  caae,  Valentine. 
J.,  BpeakiDff  for  the  coort,  aald:  "The  point 
that  the  recognizaoce  dues  not  show  that  Ma»> 
tetsou,  Hub-  accused,  waa  chused  with  the 
cummiaslon  of  any  offense,  we  also  think  la 
uitenabla  «  •  •  The  reoognlKauce  Is  an 
obllgatlDU  iit  record,  and,  whererer  It  ts  oh* 
scnire  or  Indeflnlte.  other  poitloua  of  the  rec- 
ord may  be  uxamlned  for  th«>  putpoae  of  makr 
Ing  Iti  meaning  (dear  and  explicit  The  plain* 
tiir  in  error  feunda  bla  arKument  upon  thii 
point  prlnf<i;wUy,  If  not  eBtirBly,  upon  the  lan> 
suage  of  wecUtm  164  <tf  the  Criminal  Oode. 
which  saya  tbi^  no  recoftnlaance  shall  be 
bdd  to  be  ImulBclent  If  It  be  made  to  appear, 
among  other  things,  that  the  defendant  waa 
*ID  cnatody  riMrged  with  a  public  ofEeuae 
■  *  *  and  that  It  can  be  ascertained,  from 
the  lecagulzanee,  that  the  auretiea  nndertoolE 
that  the  detandant  should  appear  beAue  a 
court  or  maglaliata  for  eMtnl  nation  or  trial 
for  such  offeuae.*  Tb»  wooda  'ancb  ofltense^' 
above  quoted,  simply  mean  'pubUc  offenae,* 
and  refer  back  to  these  words  as  previously 
uaed;  and  the  aectkn  does  not  mean  that 
the  oflteaae  ab^  he  aet  out  In  dMaJl,  but  du- 
ply that  a  statement  ataau  be  made,  or  words 
Inserted,  hbowlng  that  the  defendant  was 
cfaarxed  with  the  eommlasloa  of  some  public 
offttusa.  We  think  the  recognizance  In  the 
prewait  case  ahowa  thia.  althouRh  It  sbewa 
the  same  only  IndeAnlteiy,  obaeurely.  and  li^ 
fbrentlally.  The  reoognlaanca  la  entitled.  The 
State  of  Kanaaa,  malntlff,  ts.  Fhlllp  Maaw^ 
son.  Defendant'  It  shows  that  the  case  waa 
pending  before  George  H.  Biretllne,  a  Jnstlee 
of  the  peaee  of  Monroe  townAlp,  Anderaon 
GoutQr,  l^nsas;  and  It  is  shown  that  the 
plalntlft  Id  enor  bound  bhnsdf  to  the  state 
of  Kansas-  for  the  appearance  ef  Slasteraon 
before  the  said  Justice  for  an'oomlnatloa.  hi 
the  case.  Now,  can  the  above  description 
apply  to  any  case  aactpt  a  criminal  case? 
Can  it  apply  to  any  case  except  a  case  wbme 
a  putdlC' offense  bas  been  intended  to  be  otaar- 
ged?  We  would  think  not  *  We  do 

not  think  that  the  recognisance  la  so  fatally 
defectlTe  as  to  be  utteiiy  null  and  Told."  In 
tUe  case,  while  the  recognisance  ^faila  to  des- 
ignate the  particular  oflTense  charg*!d  agaloat 
Hescher.  It  Aows  that  on  September  8.  W0^ 
In  an  action  pending  In  the  police  conrt  of 
Kansas  caty.  bearing  the  numbo'  9.358,  where- 
in eald  dty  was  p^lntifl  and  Hescher  waa 
defMidant  tbe  latter  was  fined  $SO,  and  tbat 
he  bad  appealed  fnun  that  Judgment  to  tbe 
district  cowt,  and  tbe  transcript  of  the  pro- 
ceedings In  the  police  court  shows  tbe  par- 
thmlar  offense  cbaiged  against  him.  We 
tlilnk  nnd»  tbe  rule  laid  down  In  TUlaan  t. 
Statei.  supra,  the  objection  to  the  recognizance 
on  tbe  ground  that  It  falla  to  state  the  of- 
fense charged  against  the  defendant  Is  with- 
out mcilt. 

It  Is  next  contended  tbat  as  Ihe  section  of 
tbe  statute  which  authorises  an  appeal  from 


tbe  Judgment  of  tbe  polloe  conrt  proridee  that,, 
in  order  to  perfect  such  appeal,  the  defendant 
should  entei  Into  s  recognizance  conditioned 
as  therein  prescribed,  but  fails  to  designate  la 
whose  fiiTor  tbe  aame  ahould  be  executed, 
under  section  017  tbe  same  rules  of  procedure 
obtain  as  In  perfecting  an  appeal  from  a  Jnilg* 
ment  r^ered  by  a  justice  of  the  peace  In  a 
criminal  case,  which,  under  section  5454,  re* 
quire  the  lacegnlaance  to  be  executed  to  tbe 
state  of  g^nifflti,  and  that,  ias  the  recognizance 
In  this  case  was  executed  in  farmr  of  the  city 
o<  Kanaaa.  CHty.  It  Is  vtAd.  While  the  two 
sections  of  the  statute  lest  above  mentioned 
would  seem  to  Indicate  that  the  recognizance 
should  run  to  tbe  state  of  Kansas,  yet  aa  the 
law  ptoTldes  that  upon  a  breach  ot  a  recog- 
nhunce  given  In  an  aotl<m  for  a  violation  of  a 
cUy  ordlnanee,  the  same  idiould  be  deoned 
and  declared  fortlelted,  and  tbe  (dty  attorney 
should  forthwith  cause  the  same  to  be  pn)ae> 
cuted  In  the  name  of  the  dty  as  plalstlfl^  and 
that  all  moneys  recovered  In  such  aetl<ni  be 
paid  over  to  tbe  dty  treaswer.  to  the  credit 
ai  tbe  geoend  ftrnd  of  ite  elty  (seetloK  C£t). 
the  dty  Is  the  real  pvty  in  Intocst,  and  Is  In 
fact  tbe  only  party  aggrieved  by  the  miscon- 
duct with  wblcb  the  defendant  Is  charged. 
The  defect  In  the  reeognisanoe  waq  at  moot 
but  <me  of  f<Hm,  which,  wider  section  0219 
(section  164.  Oe.  Oode).  would  not  lend^  it 
wild.  It  la  certainly  a  good  common-law  ob- 
ligation,  which  could  be  enforced  agalnat  tbe 
makers  thereof,  tfMrald  the  Judgment  of  tbe 
police  court  be  afflnned.  Jobneoq  t.  Weatb- 
errcuu  0  Kan.  75;  liewls  t.  Stout  28  Wis. 
2&4:  Oarretson  v.  Beeder,  2S  Iowa,  81.  For 
tbe  reasons  above  given,  we  do  not  think  the 
order  dismissing  the  appeal  could  be  sustained 
on  tbe  ground  that  tbe  mcog-ilaanoe  waa  ex- 
ecuted In  favor  of  tiie  dty  faistead  of  the 
statck  ■ 

,  In  anamv  to  tbe  tldrd  objection,  that  tbe 
oUlgattan  'la  not  fn  fitnn  or  snbstanoe  as 
required  by  law,'*  we  heed  but  to  quote  from 
Valentine,  in  Ingram  t.  State,  10  Kaa. 
035:  "It  Is  true  that  that  portion  of  the  In- 
Btmment  which  contatais  the  obligation  la  In 
the  fram  of  a  penal  bond,  and  not  In  tbe 
ftinn  ol  a  recogniaance.  It  Is  true  that  tint 
portion  of  tiie  Inatmment  aeema  to  create  a 
new  debt  or  oblljWtlon,  aa  a  pmal  bond  doei^ 
and  la  not  the  adinowledinnent  of  a  pre-u- 
Istlng  debt  as  a  reoognlsance  Is;  bat  this  la 
such  an  Immaterial  difference  that  the  instra- 
ment  cannot  be  declared  void  under  onr  stat- 
utes merdy  for  tiiat  reaaon,  Cr:  Code,  1 154." 

It  Is  finally  InsUted  tbat  the  condition  In 
tile  recognisance  tiiat  tbe  defendant  ahould 
"pay  all  such  lines  and  costs  as  sball  or  may 
be  Imposed  on  him.  If  the  case  be  determined 
against  talm,"  violates  seijtloa  S  of  the  blU 
of  rights,  makes  the  recognlaanoe  moK  oner- 
ous upon  the  defendant  than  la  required 
the  law,  and  renders  It  void;  and  In  sup- 
port of  this  contention  the  following;  among 
other,  authorttiea  an  dted  by  ceunsd:  Bob- 
erts  V.  State,  M  Kan.  151, 8  P«e.  3M(  Dvleo 
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T.  State,  88  Kan.  486.  17  Pac  10;  and  In  re 
Jahn,  56  Kan.  OM,  41  Pac.  956.  But  we  do 
not  think  tiiat  either  of  those  dedslons  has 
any  application  to  the  facta  In  this  case. 
Roberts  was  charsed  with  the  commission  of 
a  criminal  offense.  The  court  fixed  the 
amount  of  the  recognisance  to  be  given  by 
him  at  f 1,200.  The  aherifl  required  and  ac- 
cepted ftom  him  a  bond  in  the  sum  of  |1,2S0. 
In  an  action  upon  the  bond  it  was  held  that 
the  court  alone  had  authorlt;  to  fix  the 
^amount  of  the  bail,  that  the  sheilff  was 
bound  to  pursue  his  authority  strictly,  and 
that  when  he  departed  from  It,  and  required 
ball  In'ezcesB  of  the  order  of  the  court,  he 
acted  without  authority,  and  the  recogni- 
sance was  as  void  as  If  be  had  no  authority 
whatever  to  require  ball.  In  the  Durlen 
Case  the  principal  defendant  pleaded  guilty 
to  the  sale  of  IntozlcatlnK  liquor  In  violation 
of  law.  On  February  2S,  1884,  he  was  sen- 
tenced to  pay  a  fine,  and,  In  addition  there- 
to, was  by  the  court  required  to  give  secu- 
ri^  for  his  good  behavior  for  the  term  of 
two  years,  in  the  sum  of  $500,  and  that  he 
stand  committed  to  the  county  Jail  until  such 
'  secnrity  should  be  given.  Or.  Code,  §  242. 
On  June  10th  thereafter,  to  avoid  b^ng  Im- 
prisoned, be  gave  a  tMud,  with  approved 
sureties,  conditioned  as  required  by  the  or- 
der of  the  court,  and  which  bond  also  con- 
tained a  provision  that  he  would  not,  "dur- 
ing said  term  of  two  years.  In  person,  or  In 
connection  with,  or  by  means  or  through  the 
agency  of,  others,  or  any  one  else,  either 
direct^  or  Indirectly,  or  In  any  form  m 
manner,  barter  or  sell  Intoxicating  liquor  of 
any  kind."  He  was  afterwards  convicted  of 
the  unlawful  sale  of  Intoxicating  liquor  in 
September,  1894,  and  soon  thereafter  an  ac- 
tion was  commenced  to  recover  the  amount 
of  the  twnd,  and  It  vtrb  held  that  the  sheriff 
was  not  authorized  to  require  him  to  give  ^ 
t)ond  containing  the  superadded  condition 
that  notwithstanding  Dnrlen  might  within 
two  years,  upon  compliance  with  certain  pre- 
scribed conditions,  be  anthoilzed  by  law  to 
sell  Intozdcating  liquor,  yet  a  lawful  sale 
made  by  him  within  that  period  would  con- 
stitute a  breach  of  the  condition  of  the  bond 
which  he  was  required  to  give  In  order  to 
avoid  being  committed  to  the  county  Jail. 
The  bond  was  not  voluntarily  executed,  the 
superadded  condition  rendered  it  void,  and 
no  recovery  could  be  had  thereon.  The  Jahn 
Case  was  an  original  proceeding  in  habeas 
corpus.  The  petitioner  was  charged  In  the 
police  court  of  a  dty  of  the  third  class  with 
a  violation  of  an  ordinance  of  said  dty  which 
declared  it  unlawful  for  any  person  other 
than  a  druggist  having  a  permit  to  sell  or 
barter  Intoxicating  liquors.  While  no  provi- 
sion Is  made  by  statute  for  a  Jury  trial  In 
prmecutions  in  the  police  court  for  violations 
of  ctty  ordinances,  Jahn  demanded  such  a 
trial,  which  was  refused  by  the  court  He 
was  found  guilty,  and  adjudged  to  pay  fines 
aggregating  9300,  in  addition  to  the  costs, 


and  was  committed  to  Jail  until  the  fines  and 
costs  should  be  inid.  The  statute  authorta- 
Ing  an  appeal  from  such  a  Judgment,  and 
prescribing  the  conditions  of  the  recosnl* 
cance  to  be  given  by  the  APl>ellant  (aectioa 
101(9,  1>  almost  identical  with  section  612, 
under  which  Heseher  perfected  this  appeal. 
Jahn  claimed  that,  undw  section  6  of  the  bill 
of  rights,  he  waa  entitled  to  a  Jury  trial, 
and  as,  under  the  etatntra,  the  only  way  in 
whidi  he  could  obtain  such  a  trial  would  be 
by  appealing  to  the  distiict  court  from  tbe 
Judgment  rendraed  against  him,  he  was  en- 
titled to  such  appeal  clogged  by  no  unreason- 
able restrictions;  that  under  said  section 
1010  he  was  denied  an  appeal  to  tbe  dis- 
trict court,  and  consequently  a  Jury  trial, 
unless  he  would  enter  Into  a  recognizance, 
with  good  and  sufficient  secnrity,  to  be  ap- 
proved by  the  police  Judge,  conditioned  ttx 
the  payment  of  such  fine  and  costs  as  should 
be  Imposed  on  him,  should  the  case  be  de- 
termined against  him;  that  that  requirement 
of  the  statute  was  unreasonable,  and  violat- 
ed the  sphit  of  the  bill  of  rights;  and  tliat 
he  WIS  unlawfully  restrained  of  his  liberty. 
The  supreme  court  sustained  him  in  this 
contention,  and  held  that  the  recognizance 
should  provide  for  notlring  more  than  the 
personal  appearance  of  the  appellhnt  before 
the  district  court  of  the  county  on  the  first 
day  of  the  next  term  thereof,  and  ordered 
that,  upon  the  execution  of  such  a  recogni- 
zance, he  would  be  discharged  from  Impris- 
onment. It  will  be  seen  that  the  questions 
which  were  presented  for  solution  in  the 
cases  referred  to  called  for  the  application  of 
legal  principles  which  do  not  arise  in  the 
case  now  before  the  court.  Elach  of  the 
first  two  cases  was  an  action  to  recover 
upon  a  written  obligation  wbicb  had  been 
unlawfully  required  by  tbe  officer,  and  Invol- 
untarily executed  by  the  defendant,  as  tbe 
alternative  of  being  committed  to  Jail;  and 
In  the  Jahn  Case  the  complaint  made  by  the 
petitioner  was  that  he  had  been  denied  the 
constitutional  right  of  a  trial  by  Jury,  ex- 
cept'upon  compliance  with  certain  require- 
ments of  the  statute,  which  he  claimed,  and 
which  the  court  there  held,  to  l)e  unreason- 
able, and  therefore  Inoperative.  In  this  caae 
the  city,  while  claiming  that  tbe  offense 
charged  against  tbe  defendant  Is  criminal 
in  Its  nature,  and  that  the  accused  is  en- 
titled to  a  jury  trial  (which  be  can  secure 
if  it  should  be  held  that  an  appeal  has  in 
fact  been  perfected).  Is  seeking  to  have  the 
appeal  dismissed,  which,  if  successful,  would 
operate  to  make  final  the  Judgment  which 
was  rendered  by  tbe  police  Judge  of  the 
dty  upon  its  own  finding,  unaided  by  the 
verdict  of  tbe  Jury,  and  one  of  the  grounds 
upon  which  that  motion  is  based  Is  that 
the  condition  of  tbe  recognizance  that  tbe 
defendant  should  pay  such  fine  and  costs  as 
might  be  Imposed  upon  him.  if  the  case 
should  be  determined  against  him.  is  con- 
trary to,  and  In  TtolaHoa  of,  the  omstltuthMi 


Digitized  by 


Kan.) 


CITY  OF  KAXSAS  CITY  e.  FAGAX. 


1009 


ot  tlie  states  In  tlM  coostdmitlon  of  the 
question  Oma  presented,  It  Is  Important  that 
we  do  not  lose  sight  of  the  fact  Out  there  Is 
no  constitatlfnial  requirement  that  one  (Par- 
sed with  a  GEimlnal  i^nse  shall  be  tried 
by  a  jory,  and  It  must  also  be  borne  In 
mind  that  all  ttut  Is  contemplated  by  that 
portion  of  the  organic  law  whldi  relates 
to  the  subject  under  consideration  Is  that 
the  accused  shall  have  tbe  right  to  have  the 
question  as  to  his  guilt  lassed  upon  by  a 
Jury,  and  that  In  the  ezerdse  of  that  right 
he  ^all  be  hampered  by  no  nnreastmable  re- 
BtricUons.  There  Is  no  constltutlonBl  restric- 
tion upon  legislation,  with  reference  to  the 
terms  upon  which  a  person  convicted  of  a 
CTlmlnal  offense  may  appeal  to  a  higher 
coort  There  is  nothing  in  the  record  to  In- 
dicate that  Hescher  eithw  demanded  or  de- 
sired a  Jury  trial  In  tbe  police  court  For 
aught  that  appears  therein,  be  may  have 
preferred  that  the  poUce  Judge  hesr  the  evi- 
dence, and  pass  upon  the  question  as  to  bis 
guilt,  unaided  by  a  jury.  In  fact,  he  may 
mvea  have  anticipated  a  Dnding  of  guilty, 
and  ttie  imposition  of  a  fine,  and,  relying 
upon  the  right  of  appeal  ^ven  him  by  sec- 
tion 612  of  the  statate,  he  may  have  thou^t 
it  to  his  Interest  to  make  no  defense  in  the 
pi^ce  court,  sulfer  a  Judgment  to  be  ren- 
dered  against  him,  and  then  appeal  there- 
from 1^  giving  a  recognisance  conditioned 
as  prescribed  by  that  section  of  the  statute. 
If  such  were  the  case,  and  the  suretiea  had 
knowledge  thoeof,  they  certainly  could  not 
be  heard  to  ssy  that  tbe  recognizance  was 
void  because  It  contained  a  stipulation  for 
the  paymoit  of  the  Judgment  The  record 
fails  to  show  that  the  defendant  Interj^oeed 
any  objection  to  being  tried  In  the  police 
court  without  a  Jury,  or  that  he  objected  to 
giving  a  recognizance  conditioned  fOr  the 
paymrait  of  any  Judgment  which  might  be 
rendered  against  him.  Upon  being  convicted 
and  sentenced,  he  tendered  this  recognizance, 
the  amount  and  oondltiras  of  which  were 
tn  strict  accordance  with  tbe  requirements 
of  the  statute  autiiorlslng  an  appeal  from 
the  Judgment  rendered  against  him.  It  was 
taken  snd  approved  by  the  police  Judge,  and, 
with  a  transcript  of  the  proceedings,  was 
dtdy  certified  to  the  district  court,  and  tbe 
defendant  was  discharged  from  custody.  He 
did  not  emnplaln  In  the  district  conrt  that,  In 
order  to  secure  a  Jury  trial,  he  was  re- 
quired to  give  security  for  the  payment  of 
the  Judflsnent;  but,  on  the  contrary,  he 
resisted  the  motion  to  dismiss  bis  appeal, 
and  he  Is  here  contending  that  the  court 
erred  In  sustaining  that  motion.  If  the  re- 
cognisance was  voluntarily  executed,  and 
the  parties  signing  the  same  were  at  tbe 
time  cognizant  of  all  the  facta  connected 
with  the  taking  of  the  appeal,  the  Inatru- 
meat  certain^  should  not  be  held  to  be  void. 
The  Judgment  was  In  favor  of  the  dty,  and 
when  collected  the  money  would  be  paid 
(ttto  the  city  treaetury,  to  the  credit  of  the 
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general  fund  of  the  dty.  A  part  of  the 
Judgment  was  that  the  defendant  stand  com- 
mitted to  the  dty  JaU  until  the  fine  should 
he  paid,,  although  the  mayor  of  the  dty  had 
the  power,  by  and  with  the  consent  of  the 
council,  to  remit  the  fine.  If  the  fine  was 
neither  paid  nor  remitted,  the  defendant 
could  secure  his  discharge  from  custody  on- 
ly by  apiiealing  from  the  Judgment,  and  sn 
appeal  could  not  tw  taken  except  by  giving  a 
recognizance.  To  sustain  the  ruling  of  the 
trial  conrt  would  be  to  hold  that  tlie  pre- 
sumption is  that  the  recognizance  condition- 
ed for  the  paymoit  of  the  Judgment  was  not 
voluntarily  executed,  and  frmn  which  pre- 
sumption the  Irresistible  condusion  would 
follow  that  the  dty  required  the  execution 
of  a  recognizance  containing  such  condition, 
as  the  only  altwnative  by  whldi  Hescher 
should  secure  Ids  discharge  from  custody, 
and  a,  ti-ial  by  Jury  In  the  dlsMct  conrt  We 
do  not  believe  such  to  be  the  law,  but  even 
were  it  the  law,  the  dty  could  not  be  heard 
to  complain  that  the  defendant  In  order  to 
secure  an  appeal  to  the  district  court  bad, 
In  compliance  with  the  requirements  of  the 
dty,  given  a  recognizance  containing  condl- 
tiona  more  onerous  than  the  law  requires  ol 
him.  The  recognisance  Is  not  void  upon  Its 
face,  nor  is  there  anything  in  the  record 
from  which  an  Inference  could  fairly  be 
drawn  that  it  was  not  voluntarily  executed. 
The  conrt  erred  In  sustaining  the  motion  to 
dismiss  the  aroeal,  and  tbe  Judgment  will 
therefore  be  reversed,  and  tbe  cause  re- 
manded for  further  proceedings  in  accord- 
ance with  the  views  herdn  eq>resBed.  All 
the  Judges  concnrrlng. 


OITT  OP  KANSAS  GITY  v.  FAGAN. 
(Oonrt  of  Appeals  of  Kaniss,  Northern  D^artp 
meat  B.  D.   De&  8,  1896.) 

Cbihiitai.  Law  —  Appbai.  fbon  Pouos  Coobt  — 
RscoeNiZAKOs— ExBounoir. 

1.  Under  the  statute  authorizing  an  appeal  from 
a  conviction  in  a  police  court  of  a  city  of  the  first 
elan,  a  defendant  is  griren  ten  daya  in  which  to 
perfect  his  appeal  to  the  district  court  from  tbe 
judgment  rendered  against  him. 

2.  It  Is  not  essential  to  the  validity  of  a  re- 
cognizance given  by  a  defendant,  upon  appeal 
from  a  conviction  of  a  violation  of  a  city  OTdi- 
nance,  that  the  recognisance  ihonld  be  executed 
in  the  presence  of  the  police  court  or  police  judge, 
or  that  Its  execution  should  be  acknowledged  be- 
fore Boch  court  or  officer. 

(Sjllabas  by  the  Court.) 

Appeal  from  district  court,  Wyandotte  coun- 
ty; H.  L.  Alden,  Judge. 

O.  B.  Fagan  was  convicted  of  a  violation  of 
a  city  ordinance,  and  appealed  to  the  district 
court  Appeal  dismissed,  and  defendant  a|h 
peals.  Reversed. 

McOrew,  Watson  ft  Watstm  and  John  A. 
Hale,  for  appellant  T.  A  Pollock,  for  ap- 
pellee 

GLARE,  J.  This  Is  a  prosecution  for  a  vio- 
lation of  an  ordinance  of  the  dty  of  iCiiTiiB^f 
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Ohy.  The  CbcIb  an  similar  to  tfaose  te  tte 
cue  of  City  of  Kanaas  Oitj  H4>ecber  (Kan. 
App.)  40  Pac.  1005,  and  tereral  of  the  qnea- 
tlons  raised  are  Identical  wttb  those  Just  de- 
cided In  that  case.  The  record,  however,  ftUs 
to  show  that  the  defendant  ikeraonaliy  ap- 
peared before  Uw  police  court  tat  trial,  but  it 
does  show  that  he  appeared  bf  his  attorn^, 
waived  arral^ment,  aiid  beaded  not  sirflty; 
that  on  the  same  day  a  trial  was  had,  the 
offlc«  making  the  arrest  was  sworn  and  tesd- 
fled  as  a  witness,  but  no  evhlaice  was  offered 
on  behalf  «f  the  defmse.  Pagan  was  found 
gnn^.  fined  950,  and  ordered  to  stand  commit- 
ted to  the  jail  of  the  city  nntU  the  fine  should 
be  paid.  Blx  days  thereafter  he  filed  with  the 
police  Jodge  a  recognisance,  which  waa  con> 
dltloned  In  oact  conformity  to  the  reqnlie- 
ments  of  aectku  012,  QeSL  St  1889.  This  re- 
cognizance was  on  that  day  approred,  and 
ttiereaft»r,  togedier  with  a  teansoliA  of  the 
proceefflngs  had  in  said  cause,  was  certified 
to  the  district  conrt  at  Wyandotte  county, 
where  the  city  filed  Its  motion  to  dismiss  the 
appeal;  the  mottoa  being  baaed  upon  the  same 
gnnini!^  as  were  set  ont  In  the  modon  filed  in 
the  Hescher  Case,  bat  also  allei^  that  the 
recognizance  was  not  acknowledged  hj  either 
of  the  parties  thereto  before  the  police  judge 
or  polkie  court  o<  Kanaas  Chy,  nor  filed  with- 
in 24  hours  after  the  rendition  ot  the  judgnmot 
This  motion  was  supported  1^  tbe  affidsTlt  of 
the  police  judge,  and  waa  sustained  by  tbe 
court,  and  from  tbe  order  of  dismissal  this 
appeal  Is  prosecnted  by  the  defmdant, 

At  common  law.  It  was  easentlnl  to  the  ra- 
Udtty  of  a  reoognlaance  that  It  be  entered  Into 
befwe  the  court  or  officer  anthwlsed  to  take 
the  same.  It  was  not  signed,  but  was  simply 
spread  upon  the  record;  and  the  patties  sought 
to  be  charged  thereby  wm  Informed  as  to 
tta  terms  and  condlthms,  to  wtalA  th^  tmlly 
assented,  and  a  record  was,  In  ttlre  manner, 
made  of  that  fact  This  oonstttatsd  It  an 
"obligation  at  record,"  and  it  amounted  In 
reality  to  a  conditional  judgm^it  It  Is  con- 
tended by  counsel  for  the  dty  that  notwlth- 
stsnrtlng  uectioa  SSOl,  Gen.  St.  18BA,  prorldee 
that  all  recognizances  shall  be  In  writing,  and 
ahull  be  subscribed  by  the  parties  to  be  bound 
thereby,  such  histnun«itsare  still  'Obligations 
of  record,"  and  that  In  order  to  be  of  any 
Talldlty.  they  must  he  executed  and  aduwwl- 
edged  befbre  the  proper  court  or  officer,  and 
that  an  Instrument  although  In  form  a  re- 
cognizance. If  It  is  not  u  fact  so  executed  or 
acknowledged,  does  not  rise  to  tbe  dignity  of 
an  **QbIlgatlon  of  record."  and  is  consequently 
InsuOlclent  upon  which  to  base  an  appeal  In  a 
criminal  action,  and  Is  wholly  void.  The  stat- 
utes of  this  otate  do  not  in  terms,  require  that 
a  recfvnlsftnce  ahsll  be  either  executed  or 
acknowledged  In  the  manner  atwre  Indicated, 
nor  la  this  court  advised  as  to  any  valid  rea- 
son for  adhering  to  the  ctHntnon-law  rule 
which  requires  the  recognizance  to  be  en- 
tered Into  before  the  court  In  which  the  pro- 
ceedinss  are  pending,  or  before  an  officer 


specially  anttkoilBed  to  alte  tte  aama  Under 
e«r  stattites,  oo  eouaUUiUunsl  jod^meot  la 
sendered;  simply  a  writtra  acknowledgment 
of  the  ladebtednesB  Is  filed.  Tba  only  evl- 
Oenoe  ttat  a  party  to  a  eemmenHaw  nooenl- 
aance  ever  asssnted  to  Ito  ooaditlons  la  the 
record  ItscAt  while  the  asseac  at  a  TOCognlzor 
to  tbe  terms  and  condftlonB  of  a  recognisance 
«eentod  «der  the  statute  nu^  be  tfiown  by 
proof  of  the  signature  ttsrstow  la  one  owe. 
It  Is  ^vea  otidly;  In  Uie  ether,  In  writing. 
The  oidy  purpose  which  could  oe  subserved 
iB  reqmriiv  IherecognlMrB  to  execute  a  vecog- 
Bdzance  la  the  presence  of  the  oourt,  or  to  ac- 
knowledge socb  execution  before  an  oflOoer. 
would  be  to  aecaw  evidence  «f  the  assent  to 
the  terms  and  oondltlans  therein  ^escribed, 
and  without  which  no  recoresy  eooid  be  had 
In  case  ef  a  InuatA  tbem^.  As  already  stated, 
this  (act  may  be  otherwise  shown. 

The  city  contends  that  aeetton  612,  Qen.  St 
1880,  Is  wholly  void,  beesnse  of  the  ^nvlsioB 
therein  that  die  defendant,  vpeii  aa  appeal 
from  a  judgment  rendered  In  tbe  poUoe  conrt 
tar  an  oflPense  crhnlnal  In  Its  nature,  and  which 
is  prohlbtted  by  a  cMy  ordlaanee,  AaB  be  en- 
titled to  an  appeal  cnlywpm  ibecoMCBtion  of  a 
recognlEUKe  cendtdened  tbr  tta  payment  at 
the  fine  and  costs  of  appeal.  If  It  should  be 
determined  agttaat  Urn.  It  is  true  that  the 
Bopreme  court  bi  the  case  of  In  re  Jaha.  55 
Kan.  OM.  41  FftC.  1W6,  beM  that  a  dause  la 
section  leiO.  Gen.  St  1880,  sbnllar  to  the  one 
to  whldi  objectimi  is  here  made^  waa  an 
unreasonaUe  restiictloB  oc  tbe  right  of  v 
peal,  and  In  conflict  wHn  the  conadtnttonai 
guaranty  tbat  '*the  rigbt  of  trial  hy  Jury  shall 
be  taivlolate";  but  we  do  not  think  that  be- 
cause the  right  to  a  jury  trial  camwt  be  a»de 
contingent  upon  the  execution  by  the  defend- 
ant of  a  reeognlBuce  condithmed  for  the  pay- 
ment of  the  fine.  It  necessarily  folknrs  that  the 
entire  section  of  the  statute  which  eootahia 
svch  a  reqalremCTt,  and  ^irtdch  das  allows  the 
defendant  W  days  from  the  date  of  tbe  ren- 
dition of  the  judgment  In  wUch  to  perfect  Us 
appeal,  Is  abs<HuteIy  void,  and  that  under  ssc- 
tton  617,  which  ^ovldM  that  "in  all  eases 
not  ha«ln  specifically  prorlded  tor,  tbe  process 
and  ptoceedlngB  shall  be  governed  by  the  laws 
regulating  proceedings  In  justice^  cimrto  In 
criminal  cases,"  an  appeal  car  only  be  had 
by  complying  with  (he  statute  autheilalng  an 
a{)peal  from  a  judgment  rendered  before  s 
justice  of  the  peace,  which  allows  bat  24  boms 
after  the  renAUon  of  tite  jud^ent  In  which 
to  perfect  an  app^L  Section  5454.  In  an- 
swer to  the  argument  of  couns^  we  need 
only  repeat  what  was  aid  to  the  Hescher 
Case:  "The  record  falls  to  show  that  the  de- 
fendant Interposed  any  objection  to  being  tried 
In  the  police  court  without  a  Jury,  or  that  he 
objected  to  giving' a  recognizance  conditioned 
for  the  paym«it  at  any  judgment  wMch  might 
be  rendered  against  him.  •  •  •  He  did  not 
complain  In  the  dlstrk^  court  that  in  order  to 
secure  a  jury  trial,  he  was  required  to  give 
security  for  the  payment  of  tbe  judgment  bat. 
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oo  ttitt  coDtauy,  be  reststca  tilts  moHon  to  dla- 
miss,  and  he  Is  here  conteDdiiig  that  the  court 
erred  In  suatalaing  tbat  motion.  •  *  «  The 
recognizance  la  not  void  upon  Its  tece,  nor  Is 
there  anything  In  the  record  from  which  an 
inference  could  fairly  be  drawn  that  It  was 
not  Toluntarlly  executed."  The  defendant 
was  entitled  to  10  days  in  which  to  perfect 
bis  appeaL  The  recognizance  which  was  giv- 
en is  not  Told  upon  Its  face,  and.  In  riew  of 
tbe  facts  disclosed  in  the  record,  the  presump- 
tion cannot  be  Indulged  that  it  was  not  toI- 
nntarily  executed.  The  court  erred  In  dis- 
missing the  appeal,  and  the  Judgment  will 
tberefore  be  reTersed.  and  the  oause  remanded 
for  farther  proceedings  In  accordrnce  with  the 
views  herein  expressed.  AU  the  Judges  con- 
curring. 


STBVEN3  T.  MOORB. 
(Conrt  of  Appeals  of  Kansas,  Northern  Depart- 
ment,  B).  D.    Dec  8,  1896.) 

Comn  or  Appbals— Jubisoiotioii— Habus 
CnwDa 

1.  As  tbe  act  cnating  the  Kanaaa  courts  of  ap- 
peals linlti  their  appellate  JoriadiictioD,  In  dvB 
actions,  to  cases  in  which  the  amonnt  inrolved, 
or  the  value  of  the  controversy,  does  not  exceed 
92.000^  exclusive  of  intemt  and  costs,  snch  eonrts 
catmet  exercise  jurisdictioB  to  review  any  order 
or  judgment  of  a  district  court,  or  the  judge  there- 
of, DDlpfls  made  or  rendered  in  an  action  for  the 
recovery  of  money,  or  in  which  the  matter  in  con- 
troversy has  a  aoney  value. 

2.  A  proeeeiUiiff  in  habeas  cocpns,  iastltiited  and 
had  before  the  judge  of  a  district  court,  for  the 
discharge  of  the  petitioner  from  an  illegal  Impris- 
ewncBt,  if  subject  to  review  oo  petition  in  error, 
is  appealable  to  the  saiwtne  court,  and  not  to  titt 
court  of  appeala. 

(SylUbBs  hr  the  Court) 

Error  to  district  court,  Don^u  connljr;  A. 
W.  Baison,  Judge. 

AppUcattoD  bj  Mmrj  Stavens  against  7olm 
O.  Moore^  sheriff,  to  be  dlB<Aargcd  on  liabeu 
corpus.  From  an  order  remanding  petition- 
er to  tbe  cntodr  of  the  aberlff,  she  brlags 
M-ror.   Case  cmlfied  tn  the  supreme  court. 

BlRbop  &  nfttchell,  for  plalntifr  In  errcw. 
Bills  ft  Cook,  for  defendant  In  error. 

OARVBR.  J.  The  plaintiff  In  error,  Mary 
Stevens,  songbt,  by  a  proceeding  in  habeas 
corpus  institnted  before  Hon.  A.  W.  Benson, 
judge  of  thedlstrlol  court  of  Douglas  county, 
to  be  discharged  from  an  alleged  Illegal  Im- 
prlBonment  enforced  by  the  defendant  In  er- 
ror, John  0.  Moore,  as  sheriff  of  said  county. 
The  petitioner  was  hnprlsoned  under  a  com- 
mitment ippued  by  one  W.  H.  M^s  n,  a  notary 
pnhllc  of  Donglas  county,  because  of  her  re- 
fusal to  testify  as  a  witness  in  the  taking  of 
depositionB  t>efore  bim.  A  wrft  was  duly  is- 
sued by  order  of  said  Judge,  and.  upon  Its 
return  wttb  the  body  of  the  plaintiff  In  error, 
hearing  was  had.  resulting  In  an  order  re- 
manding ber  to  the  custody  of  the  sheriff.  To 
review  and  reverse  <iuch  order,  a  ];>etltion  in 
error,  with  tronscrfpt  of  the  record,  has  been 


ffled  tn  this  eovrt.  The  defendant  In  error 
now  moves  to  dismiss  these  proceedings,  for 
tbe  reasons  (1)  that  no  appeal  lies  from  the 
order  and  decision  complained  of;  and 
that,  If  an  appeal  lies,  the  jurisdiction  to  re- 
view Is  in  the  supreme  conrt,  and  not  In  this 
court  With  this  latter  contention,  we  agree. 
The  act  ereattng  the  Kansas  courts  of  ap- 
peals (Laws  1895,  c.  96)  confers  upon  such 
courts  only  a  limited  and  si>eclal  Jurisdiction. 
The  supreme  court  remains,  as  it  always  baa 
been,  the  only  court  having  general  appellate 
Jurisdictios.  The  Jurisdiction  of  this  court 
must  be  found  within  the  provisions  of  sec- 
tion 9  of  saM  chapter  96,  which  provides: 
"Said  courts  of  appeals  •  •  •  shall  hare 
exclusive  appellate  Jurisdiction,  as  now  al- 
lowed by  law  In  all  cases  of  appeal  from  con- 
victions for  misdemeanors  In  the  district  and 
other  courts  of  record;  also  In  all  proceedings 
tn  error,  ae  now  allowed  by  law,  taken  from 
orders  and  decisions  of  the  district,  and  otbec 
courts  of  record,  or  the  Judge  thereof,  except 
probate  courts.  In  civil  actions  before  flmU 
Jadgmest,  and  from  aH  flna)  orders  and  Jtidg- 
ments  of  such  courts,  within  their  respective 
divisions,  where  the  amonnt  or  vahie  does  not 
exceed  f2000,  «clniAve  of  Interest  and  costs. 
•  •  •  All  other  ca^  of  appeal  and  pro- 
ceedings in  error  shall  be  taken  as  now  pro- 
vided by  law."  It  la  imlmportant,  for  the 
purposes  of*  this  case,  at  ^Is  thne  to  deter- 
mine as  to  the  correct  classlflcatlon,  amoiqr 
actions  and  proceedings,  of  the  proceeding 
known  as  "habeas  corpus."  It  matters  not 
whether  tbe  proceedings  had  before  the  Judge 
of  the  district  conrt  of  Dovglas  county  should 
be  ctassed  with  civil  actions  or  special  pro- 
ceedings, or  whether  it  Is  of  a  quasi  criminal 
nature.  Tbe  important  question  Is,  are  the 
order  and  decision  complained  of  sncb  as  this 
conrt  Is  authorized  to  review?  Certainly  the 
I^lnttff  In  error  was  not  convleted  of  a  mis- 
demeanor. That  term  has  a  wefl-tmderstood 
aeantaiir  In  the  law,  which  must  be  presumed 
to  have  been  in  tbe  legislative  mind  when 
the  statute  was  tutder  cenelderatton.  There 
is  nothing  in  the  proceedings  In  this  case  that 
would  Justify  their  classlflcatlon  under  that 
head.  Neither  can  it  be  regarded  as  a  con- 
Uo'uaittbB'  of  tbe  contempt  {Mvceiadlngs,  and 
therefore  part^lt^  of  its  erimlaoJ  cfaAiscteB. 
as  is  the  case  (Qleason  t.  Commissioners,  30 
Kan.  53,  1  Pac.  dSi)  when  &■  order  of  com- 
mitment tsssed  by  an  examining  magistrate 
iB  reviewed  by  habeas  corpus.  There  is  no 
authority  for  such  review  of  an  order  of  com- 
mitment for  contempt  issued  by  a  court  ot 
office  having  authority  to  commit.  G«n.  SI 
1889,  i  478S:  In  re  Morris,  39  Kan.  28.  18  Pae. 
171.  Ordinarily,  we  think,  habeaa  corpus  Is 
a  civil  proceeding.  The  Code  of  Civil  Pro- 
cedure makes  provision  for  tt.  and  goveme 
the  practice  relating  to  It.  But,  considered 
as  a  civil  proceeding,  we  have  no  JurlsdWtloa. 
The  com-te  of  appeals  have  Jurisdiction  to 
review  an  order  or  Judgment  of  the  district 
court;  or  the  judge  thereof,  oidr  irtiere  the 
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wnount  or  value  don  not  oceed  $2,000,  ez- 
duBlve  of  luteresta  and  costs.  JnrisdleUon  is 
thus  limited  to  a  particular  class  of  drll  ac- 
Alons,— sncli  onlj  as  InrolTe  controTerslea 
having  a  money  value.  It  necessarily  em- 
ttraces  only  snch  cases  as  are  for  the  recov- 
ery of  money,  or  tbat  concern  property  and 
property  rights  which  have  a  money  value. 
The  statute  furnishes  no  criterion  other 
than  the  amount  or  value  In  controversy, 
t)y  which  the  appellate  Jurisdiction  of  this 
court  In  dvll  actl<nis  may  be  detomlned. 
When,  as  In  this  case,  the  controversy  Is 
■of  a  nature  which  does  not  allow  of  a  rea- 
flonaUe  valuation  In  money,  how  can  It  be 
said  that  the  case  falls  wlfliln  the  class  to 
which  the  jurisdiction  Is  limited?  This 
was  tb»  view  of  the  law  expressed  by  the 
supreme  court  In  McPherson  v.  State,  66 
Kan.  1S9.  42  Pac.  874.  The  last  part  of  the 
second  paragraph  of  the  syllabus  of  the 
•court  In  that  case,  having  reference  to  the 
statute  above  quoted,  reads:  *^hat  <danse 
in  said  section  which  gives  the  courts  of 
-appeals  jurisdiction  where  the  amount  or 
■Talue  does  not  exceed  92,000,  exdu^ve  of 
interest  and  costs.  Includes  only  actions 
where  there  Is  an  amount,  or  something 
bavlng  money  value.  In  controversy."  This 
was  an  action  of  quo  warranto,  appealed 
bom  the  district  court  to  this  court,  and 
-by  us  certlfted  to  the  supreme  court,  where 
Jt  was  hdd  on  *^he  ground  that  that  court 
liad  exclusive  jurisdiction  of  that  class  of 
cases.  In  principle,  we  are  unable  to  dis- 
tinguish tlkat  case  from  the  one  undw  cmh 
idderatlon,  so  far  as  jurisdiction  Is  concern- 
ed. We  are  of  the  oidnlon  that  tiie  ques- 
tions presented  upon  this  record  are  not  re- 
viewable by  this  court  It  appealable  at 
■all,  the  case  falls  within  the  general  appel- 
late Jurisdiction  of  the  supreme  court, 
which  has  not  been  disturbed  by  the  act 
-creating  this  court,  except  as  to  the  special 
class  of  casM  above  mentioned.  The  case 
will  therefore  be  certified  to  that  court 
All  the  judges  concurring. 


MAN8PEAKER  t.  BANK  OF  TOPBKA. 

■^3onrt  of  Appeals  of  Kansas,  Northern  Depart- 
ment, E.  D.    Dec.  S,  1896.) 

Validivt  op  Writ— Amsndmbmt  of  Pludhto — 
IBSUANOB  or  Nbw  Sdhmons. 

1.  Whne  a  petition  and  prsBdpe  for  summomi 
we  filed  with  the  clerk  of  the  court  neither  of 
which  is  signed  hj  the  plaintiff  or  his  attorney, 
the  defect  is  mprely  formal,  which  could  be.  and 
the  party  shooid  be  allowed  to  correct  by  amend- 
menL  The  defect  Is  purely  technical,  and  does 
Dot  affect  the  substantial  lights  of  the  party. 
Civ.  Code,  i  140. 

2.  Nor  do  such  defects  oust  the  court  of  Its 

rsdiction,  where  a  summons  has  l>een  issued 
tlie  ^imc,  and  personally  served  upon  the  de- 
teidant;  and.  upon  amendment  bring  made,  no 
new  summons  be  issued  nor  served,  and  the 
jtction  will  be  held  as  commenced  at  the  date  of 
Ihe  issuance  of  the  origioal  summons. 
(Syllabus  by  the  Court) 


Btror  fRm  dreult  court,  Shawnee  comUy; 
J.  B.  Johnson,  Judge. 

Actl<m  by  the  Bank  of  Topdca  against  W. 
W.  Blanspeaker.  Judgment  tm  plaintiff,  and 
defendant  brings  error.  Affirmed. 

E.  A.  Austin,  for  plaintiff  In  error.  D.  W. 
Mulvaue,  for  defendant  In  error. 

OILKESON,  P.  J.  The  Bank  of  Topeka.  as 
plaintiff  below,  filed  a  petition  wlttaoirt  i^- 
nature  pliOntlff  or  attorney,  and  also  a 
prceclpe  fOr  summons  In  Iflie  condition.  The 
clerk  of  the  court  Issued  summons,  whidi 
was  peiBonally  sored  upon  the  defendant 
bdow,  and  thereupon  he  filed  the  following 
motion:  'Xiomes  now  said  defendant,  amiear- 
Ing  specially  for  the  purpose  ot  this  motton 
only,  and  moves  the'  court:  U)  To  set  aride 
and  to  quash  the  summons,  and  the  service 
thereof,  for  the  reason  that  tlw  same  was  not 
Issued  in  pursuance  of  a  written  praecipe  filed 
tqr  the  plaintiff.  09  To  set  aside  and  to  qiuqh 
the  sunumms  and  the  service  thereof  for  the 
reestm  tiiat  the  ssme  was  not  Issued  ui/aa  aiqr 
petition  filed  in  the  office  at  tbe  dak  of  this 
court  (8)  Objecting  to  tlie  jurisdiction  of 
this  comrt  to  set  aside  and  to  quaiA  the  sum- 
mons berdn,  and  Qie  service  thoeof,  and  to 
strike  said  cause  from  the  docket  ot  said  court 
for  the  reason  that  no  petition,  preedpe,  <n>  oth- 
er proper  and  suflldent  pleading  by  tiie  party 
or  Its  attorney  has  been  made,  signed,  or  filed 
sufficient  to  give  Oils  court  Jurisdiction  of  the 
case.  Edward  A.  Austin,  Atty.  for  Deft** 
This  the  court  ovemiled,  and  permitted  the 
plaintiff  to  amoid  its  petition  by  ■igniwg  tiw 
same,  and  thm  rendoed  Judgment  1^  de- 
fault for  the  amount  prayed,  without  new 
service,  and  this  is  the  error  complained  at, 
for  the  reasons: 

1.  That  no  written  prsec^  was  filed  witb 
the  clertt  of  the  court  While  we  might  concede 
that  tbe  pnedpe  was  Informal,  we  csnnot 
say  that  none  was  filed,  and.  If  thae  had  not 
beoi,  we  cannot  say  that  It  affected  the  jnrls- 
dlctlon  of  Ow  court  Tbe  Issuing  at  a  sununons 
by  the  deife  of  tbo  district  court  without  a 
preedpe  Is  not  an  error  of  whldi  tlie  d^endant 
can  ccmplaln.  It  Is  true  that  It  was  the  duty 
of  tbe  i^lntiff  to  file  a  pnedpe  with  the  deifc, 
and  until  he  did  so  the  derk  mt^  refuse  to  Is- 
sue the  summons,and  be  excused  therefor.  But 
as  the  deik  In  this  court  proceeded  to  Issue  the 
summws  required  b7  l&w,  with  the  proper 
Indorsements  Uiereon  setting  forth  the  amount 
of  tbe  plaintiff's  datm,  we  are  unaUe  ta  see 
how  the  defendant  could  be  at  all  prejudiced 
by  tlie  Oilure  of  plaintiff  to  file  a  praet^pe. 
Goff  V.  Buasell,  8  Kan.  ^03.  And  In  the  case 
at  bar  a  prsedpe  was  filed,  but  not  signed  br 
the  attoncy  or  jdaintlfl,  and  the  statute  does 
not  require  the  praecipe  to  be  signed.  Would 
not  a  prsedpe  (written  upon  the  ba<&  of  a 
petition)  without  dgnature,  and  filed  wiUi  tbe 
petition,  be  a  c<»npUance  with  the  statute? 
We  think  BO. 

2.  That  the  petition  filed  wwm  not  rigned  tfj 
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tbe  plaintiff  or  kts  attorney-  Civ.  Code,  { 
87,  inoTldes:  "Tbe  petition  must  ccmtaln: 
(1)  The  name  of  tbe  court  and  tbe  connty  in 
which  the  action  is  brought,  and  tlie  names 
of  tbe  parties  plaintiff  and  defendant  follow- 
ed by  tbe  word  Tetltion.'"  In  Butcher  v. 
Bank,  2  Kan.  70,  the  court  held:  "The  ac- 
tion of  the  conrt  in  permitting  the  party  to 
amend  by  inserting  the  word  'Petition,'  which 
had  been  admitted,  was  so  manifestly  correct 
tliat  we  need  not  argue  it  By  tbe  Code  It  Is 
made  neceosaiy  that  the  word  shall  follow  the 
names  of  the  parties  to  the  suit  in  tbe  caption. 
When  omitted,  the  conrt  should  allow  an 
amendment  at  any  time,  wltbout  delaying 
the  suit  and  ought  not  to  sustain  a  motion 
to  strike  it  from  the  files  without  first  at  most 
giving  an  opportunity  to  amend.  *  *  *  We' 
do  not  happen  to  see  how  it  would  affect  tbe 
nbstamial  rights  of  the  adverse  party  wheth- 
er the  amendment  Is  made  or  not"  Now, 
section  107  of  the  Civil  Code  is  not  any  strong- 
er: "Every  pleading  In  a  conrt  of  record, 
must  be  subscribed  by  the  party  or  bis  at- 
torney." And  we  think  that  a  failure  to  sign 
would  be  a  mere  formal  defect,  which  could 
be  (and  the  party  omitting  to  sign  should  be 
permitted  to  have)  corrected  by  an  amend- 
ment. If  it  Is  an  error.  It  Is  purely  technical, 
and  does  not  affect  the  substantial  rights  of 
the  party.  "The  court  in  every  stage  of  action 
must  disregard  any  error  or  defect  In  tbe 
pleadings  or  proceedings  which  does  not  af- 
fect the  substantial  rights  of  tbe  adverse  par- 
ty; and  no  judgment  shall  be  reversed  or  af- 
fected by  reason  of  such  error  or  defect" 
Civ.  Code,  9  140.  Nor  do  the  defects  in  the 
praecipe  and  petition  oust  the  court  of  Its 
Jurisdiction.  It  certainly  had  Jurisdiction  of 
the  subject-matter  of  the  action,  and  acquired 
Jurisdiction  of  the  person  of  tbe  plalntifr  by 
the  service  of  tbe  summons;  and  if  no  mo- 
tion had  been  filed,  and  the  conrt  had  ren- 
dered Judgment  with  tbe  petition  and  prse- 
clpe  In  tbe  condition  they  originally  were. 
Judgment  would  not  be  reversed  under  aec- 
tlon  140,  supra. 

S-  That  new  service  should  have  been  ob- 
tained after  the  amendment  before  Judgment 
was  rendered.  We  cannot  agree  with  coun- 
sel In  this  contention.  Where  the  amendment 
was  formal,  and  the  defendant  coald  derive 
no  iKueflt  from  a  service  of  summons  after 
the  amendment,  sndi  service  Is  unnecessary. 
That  these  amendments  were  fwmal,  we  have 
decided.  What  benefit  could  the  dettedant 
derive  from  the  service  of  new  snmmons? 
None.  The  snmmons  served  gave  him  the 
same  information  be  would  have  received  if 
tbe  praecipe  and  petition  bad  been  signed,  and 
he  would  have  received  no  more  by  the  Is- 
vnance  of  a  new  one.  He  was  informed  by 
whom  be  had  been  sued,  tbe  amount  claimed, 
and  tbe  time  required  for  bis  answer.  We 
think  the  rule  laid  down  by  tbe  supreme  court 
of  Nebraska  Is  correct,  and  peculiarly  applica- 
ble to  this  case.  Upon  the  amendment  of  a 
petlttim,  where  the  Identity  of  the  caoae  of 


action  Is  preserved,  and  the  claim  of  tb» 
^alntUt  Is  not  substantially  changed,  no  nev 
BummoDS  need  be  Issued  nor  served,  and  tb» 
action  will  be  held  as  commenced  at  the  dat» 
of  tbe  Issuance  of  the  summons  in  the  casst 
Bank  V.  BoUong  (Neb.)  45  N.  W.  164.  Oobbv  a 
J.,  in  delivering  the  opinion  of  the  court  sayR 
"Doubtless  there  Is  an  abstract  rule  of  reason- 
ing which  it  may  be  contended  that  a  pett- 
tlou  which  falls  short  of  the  requirements  of 
the  law  Is  not  a  petition;  but  a  rule  of  that 
severity  does  not  prevail  In  the  interpretation 
of  the  statutes,  and  especially  of  the  etatvt*- 
of  amendment  to  pleadings  in  civil  actions^ 
which  owes  its  existence  to  a  necessity 
the  application  of  liberal  rules  In  the  fnithov 
ance  of  Justice.  •  •  •  Prom  an  examina- 
tion and  comparison  of  the  amended  petition 
with  the  original,  It  does  not  appear  that  an7 
new  cause  of  action  was  set  tap,  but  that  tbe^ 
are  all  tbe  same  catises  of  action,  orlglnaU;^ 
brought  *sepiuately  stated  and  numbwc4^* 
as  required  by  section  93  of  the  Civil  Codev 
but  are  the  same  in  fact;  hence  It  is  htHA  that 
the  amended  petition  is  consubstantlal  wttb 
the  original  in  inception  and  filing,  and  that 
the  action  was  In  law  commenced  wttb  Hbm- 
service  of  the  snmmons  in  the  case;  and,  tba* 
I  may  not  be  misunderstood,  there  was  no  re- 
quirement of  an  alias  summons  following  thv- 
amended  petition-"  We  fail  to  see  any  enor 
hr  the  record.  The  Judgment  of  tbe  district 
court  will  be  afOrmsd.  All  the  Judges  co»> 
cnrrlng. 


BOABD  OF  OO&TRS  OF  WYANDOTTB 
OOnZfTZ  V.  KANSAS  GITT, 
FT.  S.  ft  Bf.  B.  00. 
(Ooort  of  Appeals  of  Kansas,  Northern  Depart- 
ment, BL  D.    Dee.  8,  1886.) 

Taxes— Patmbht  dndkk  Fbotbst— Rboovbst 
Back. 

A  payment  of  Illegal  taxes,  made  under  pw^ 
test  and  to  prevent  the  issuing  of  a  tax  wBrnmt 
therefor,  is  not  a  volnntary  payment  and  may 
be  recovered  back,  notwitbstandbic  no  warrant 
or  other  process  had  been  actually  issued  for  the 
collection  of  the  same.  Kansas  Pac.  ttj.  Co.  r. 
OommissioneBs  of  Wyandotte  Co.,  16  Kan.  SST, 
followed.  . 
(SjllabuB  by  the  Court) 

Error  from  district  court,  Wyandotte  coun- 
ty; H.  L.  Alden,  Judge. 

Action  by  the  Kansas  City,  Ft  Scott  ft 
Memphis  Railroad  Company  against  the  t>oard 
of  commlsdoners  of  Wyandotte  county.  Judg- 
ment for  plaintiff.  Defendants  bring  error. 
Afilrmed. 

S.  O.  Miller,  for  plaintiffs  in  error.  Wallace 
Pratt  I-  P.  Dana,  and  Charies  W.  Blair,  (or 
defoidant  In  emv. 

OABVER,  J.  This  was  an  action  brouffht 
tbe  defendant  in  wror  to  recover  tmek 
from  the  ^aintlffs  In  errw  certain  stmis  «C 
money  paid  by  the  former  to' the  bttor,  la 
satlsbction  of  certain  illegal  taxea,  SflsasnsJ 
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for  the  year  1S8S,  imder  ttie  prortsknu  of 
eharter  214  of  the  LawB  of  1H87.  entitled  *'Ad 
act  proTtdlns  for  the  improvement  of  county 
DoadB."  Since  thla  action  waa  commenced, 
tke  act  In  question  baa  been  paaaed  upon  by 
Cbe  supreme  conrt,  and  b^d  to  be  nnconstltn- 
tkmaJ  and  void.  Oommlgsloners  t.  Abbott, 
fi2  Kan.  148,  84  Pac.  416. 

Tbe  only  remaining  qneetion  In  the  case  la 
whether  the  payment  waa  a  Toluntary  one, 
and  therefore  not  recovetsble.  The  caae  was 
tried  In  the  district  court  upon  an  agreed 
M»tement  of  facta.  In  whlcta  ft  waa  stlpiriated 
and  agreed:  **6ald  payments  were  made  un< 
4er  dne  protest  of  tlie  Illegality  of  the  taxee, 
and  with  due  notloe  to  tbe  county  that  autt 
would  be  brought  to  recover  the  same.  It 
was  paid  to  prevent  tbe  eelzare  and  eale  of 
the  railroad  property  under  the  warrairt  of 
tbe  treasurer  which  would  have  be«i  leaned 
If  said  taxes  had  not  been  paid."  It  was  also 
agreed  that  one  half  of  said  fllegal  taxes  was 
M  paid  on  December  20,  18SB,  and  the  other 
half  on  June  20, 1889.  It  la  contended  by  the 
plaintiffs  ta)  error  that  the  payment  ahould 
tarn  been  keld  to  be  a  vt^uatary  one,  be- 
asQse,  whw  made,  no  tax  warrant  or  other 
process  had  been  Issued  to  collect  the  same. 
With  this  contention  we  do  not  a^ee.  A 
payment  at  Illegal  taxes,  made  under  tbe  clr^ 
evmatanees  shewn  in  fbHa  case,  la  not  a  vd- 
■ntary  one.  Tbls  question  Is  too  well  settled 
hf  ibe  dectelons  of  tbe  supreme  cour(  to  re- 
quire further  dlscusslou.  Kansas  Pac.  Ry. 
Go.  T.  Commissioners  ef  Wyandotte  Ca,  16 
Kan.  587;  AtehiBon,  T.  &  S.  F,  R.  Go.  v. 
Commtssioners  of  Atcblson  Go..  47  Kan.  722, 
28  Pac.  969.  Upon  the  authority  of  these 
decisions,  tbe  Judgment  Is  afitamed.  All  the 
Judges  coBcurrlng. 


In  le  ORA.PUA1H. 
(Gonrt  of  Afipeals  of  Kansas,  Northern  Depart- 
ment, B.  D.    Dec  16,  1806.) 

Habbas  CoapDs— Illboal  iMPaisomf a^rr— Anaasr 

OK  ClVIt  PaOOBS^DtSOaAROB. 

L  While  habeas  corpus  is  a  proper  remedy  for 
every  illegal  imprisonmeat,  both  in  civil  and  crim- 
inal  cases,  an  imprisonment  is  not  illegal,  in  tbe 
sense  of  this  rule,  merely  because  the  process  or 
Mder  under  wfaicn  a  party  is  held  has  been  ir- 
regularly issued,  or  is  errooenus. 

2.  Where  a  creditor  in  a  civil  action  files  in  the 
office  of  the  clerk  of  the  court  in  which  the  action 
is  pending  an  atBdavit  of  his  aothoriEed  agent, 
Mating  therein  tiie  nature  of  bis  claim,  that  it  ta 
just,  and  the  amount  thereof,  and  showing  that 
the  defendapt  is  guilty  of  one  or  more  of  the  sev- 
eral fraudulent  acts  enumerated  in  section  148  of 
the  CivU  Gode,  and  the  affidavit  also  contains  a 
statement  of  the  facts  claimed  to  justify  the  lx4)ef 
that  the  defendant  is  guilty  of  the  fraudulent  acta 
eo  charged  against  him.  and  there  is  also  filed  in 
said  office  a  proper  bond,  as  required  by  law,  the 
said  clerk  thereby  acquires  jurisdictioD  to  issue 
aa  order  for  the  arrest  of  the  defpndant;  and  In 
such  case,  where  the  process  so  issued  is  remilar 
SBon  its  face,  and  is  executed  hy  the  sheriff  in 
toe  manner  regaired  by  law,  the  defendant  will 
not  be  discharsed  on  habeas  corpus  merely  be- 
aause  aa  attauoimait  may  have  been  previously 


Issued  agahist  him  in  Ite  suae  case^  and  levM 
imon  saffident  pn^iGrty  to  aatls^  tas  ^alntifra 

(Syllabos  by  the  Gourt) 

Petition  of  Andrew  Daniel  Chapman  for  a 
wrtt  of  habeas  corpua.  Remanded. 

Motalra  &  HiUer,  for  petitlcmer.  Z.  a 
MllUken  and  Bond  &  Oabom,  for  respondent 

GIARK,  J.  On  Febniaiy  12.  1896.  Andrew 
Daniel  Chapman  applied  to  thla  court  for  a 
writ  of  babeaa  corpua,  alleging  that  be  was 
iUegaliy  restrained  of  hia  Ubcrty  by  the 
■herllC  of  Saline  coonty.  The  writ  was  dnly 
iasaed  retumable  March  6th.  and  the  peti- 
tioner was  admitted  to  ball  pending  tlie  hear^ 
log  and  flnal  decision  of  this  court.  Prom 
tlK  sherilTa  return  to  the  writ,  and  tbe 
agreed  statement  of  faots  submitted  at  the 
hearing.  It  appears  tliat  on  January  6^  1886^ 
tlie  B.  D.  Lee  Hepcantlle  Company  com- 
menced an  actton  hi  the  district  conrt  ot 
Saline  cooirty  against  the  petitioner  to  re- 
cover the  sam  of  $1,282.65  then  doe  and 
unpaM,  on  an  account  and  on  the  same  day 
an  attachment  waa  dnly  Issued  out  of  said 
court  nnd  levied  upon  stock  of  grocertfls 
and  store  fixtures,  itt  the  appraised  value 
of  (1,842.17,  as  the  property  of  the  petitioner. 
On  January  16th,  Chapman  filed  hia  motioa 
for  a  dissolution  of  the  attacfan>ent  A  heap- 
ing thereon  waa  had,  and  on  January  27th 
tbe  conrt  made,  among  others,  the  following 
findings  of  fact:  That  on  January  4tb  the 
defendant  was  indebted  to  his  brother  In  tbe 
sum  of  (400,  to  his  wife  in  the  sum  of  flOS, 
and  to  bis  father  in  the  sum  of  $614;  that 
on  that  day  he  executed  diattd  mortgages 
on  the  property  attached  to  secure  tbe  paj> 
ment  of  the  |S05  to  his  wife  and  taother, 
and  delivered  possession  of  the  property  to 
the  mortgagees;  tiiat  he  assigned  to  bta  fk- 
ther,  In  payment  of  tbe  Indebtedness  doe  htm, 
his  book  accounts,  the  face  value  of  which 
was  about  $1,300,  but  which  did  not  exceed 
in  actual  value  tbe  sum  of  $600;  that  on  Jan- 
uary 6th  he  executed  to  W.  B.  J^shop  a 
note  for  $100,  vriilch  be  alee  eeenred  hj  a 
chattel  mortgage  on  the  proper^  attached; 
that  the  statements  made  by  the  defendant 
to  tbe  plaintiff  aa  to  his  financial  eondlttoi 
for  tbe  purpose  ot  obtaining  credit  were 
fraudulent  as  against  tbe  ^aintHf;  that  tbe 
mortgage  given  to  BlBh(H)  was  UkeirlBe 
fraudulent  as  against  the  plaintiff;  that  the 
allegations  in  the  affidavit  tor  attactuttent 
"that  the  defendant  had  assigned,  removed, 
and  disposed  of  his  {woperty  with  tbe  Intent 
to  hinder,  dehiy.  and  defraud  his  creditors, 
and  that  he  had  frandnlently  contracted  the 
debt  for  which  said  action  waa  btonght" 
were  troe;  and  overruled  the  motion  to  dUs- 
s<^ve  the  attachmMit  On  the  aame  day  ttie 
plaintiff  filed  Its  motion  for  the  sale  of  the 
attached  property  because  of  Its  perishable 
nature,  and  on  January  SSQx  the  conrt  or- 
dered  said  property  to  be  sold,  the  proceeds 
tbereof  to  be  hdd  anltfeet  to  the  ftnal  oida 
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4Ukd  Judgment  oi  court  An  order  of  sale 
"was  accordingly  Iwiued  od  January  30tk,  and 
tbe  property  waa  duly  sold  on  Pebruary  13th. 
for  ^1.400  cash.  On  January  29tk,  while  the 
lery  of  the  order  of  attachment  was  la  ftf 
force  and  effect,  tbe  i^alntlll  filed  In  the 
office  ot  the  district  clerfc  of  Saline  county 
an  affidavit  for  an  order  of  arrest,  allCKlnc: 
therein  that  it  had  bronvbt  an  action  against 
Chapman  to  recover  ^.282UMiv  and  that  said 
claim  was  Just,  d«e,  and  remained  nnpaUt; 
that  Chainnan  ftrandolenttr  contracted  this 
said  Indebtedneea,  and  fraudulently  Inenrred 
said  obtlgati<Hk;  that  he-  had  fraudulently  as- 
signed and  removed  and  disposed  of  his 
property,  w4th  the  Intent  to  defraud  his 
credltfMv;  that  be  had  b^ran  to  cMvert  his 
property  Into  money  for  the  purpose  of  pla< 
eteg  It  beyond  reacb  of  Ue  creditors;  and 
that  be  had  begnn  to  dlspoae  of  hte  pn^^erty 
with  the  tntent  to  defraud  his  eredltars; 
that  tbe  defendant  had  executed  the  aeTeial 
mortgages  and  tbe  assignment  above  men- 
tioned, and  that  at  the  tksM  ef  the  execn- 
tSoD  and  delivery  of  said  mortgages  and  as- 
signment all  of  tbe  proper^  owned  by 
Chapman  did  not  exceed  In  value  the  sum  of 
fl,SO(X  and  that  he  was  Insolvent,  and  un- 
able te  pay  hts  debts.  The  affidavit  also 
redted  the  Issoance  of  tbe  order  of  attach- 
ment In  tlwt  actOoQ  and  tbe  overruling  of 
the  defendant's  motion  to  dissolve  said  order. 
A  suffldent  undertaking  having  been  entered 
Into  by  the  plataittff,  an  order  of  arrest  was 
Issued  by  the  clerk,  directed  to  the  sheriff, 
which  was  In  all  respects  In  compliance  with 
reQulrements  ef  the  statutes,  and  cctm- 
manded  the  officer  to  arrest  the  defendant, 
nnd  hold  blm  to  ball  In  the  sum  ol  $Z,S«5^, 
or.  In  default  thereof,  to  commit  him  to  the 
county  jail,  to  be  kept  la  custody  until  dia- 
charged  law.  Chapman  was  taken  Into 
custody  ander  this  order,  and  tm  February 
10th  he  applied  to  tbe  probate  covrt  of  Saline 
county  for  a  writ  of  habeas  corpus,  which 
was  dnly  Issued,  and  on  the  following  day  a 
bearing  was  had,  and  the  petitioner  was  re- 
manded to  the  cnstody  of  the  sheriff.  Upon 
the  facts  as  above  redted,  the  petitioner 
claims  that  he  Is  Illegally  restrained  of  hla 
liberty,  and  Is  entitled  to  be  discharged  by 
proceedings  tn  habeas  corpus. 

Tbe  statute  provides  that  the  plaintiff  In 
a  civil  action  for  the  recovery  ot  mraiey 
may,  upon  the  existence  of  certain  facts,  at 
or  after  the  commencement  thereof,  have  an 
attachment  against  the  property  of  the  de- 
fendant when  ecrtatn  conditions  prescribed 
by  the  statute  have  been  compiled  with. 
The  order  of  attachment  must  require  the 
officer  to  attach  tbe  property  of  the  defend* 
ant,  or  so  mudi  thereof  as  will  satisfy  the 
plaintiff's  claim  to  be  stated  In  the  order, 
and  tbe  probable  cost  of  the  action  not  ex- 
ceeding ISO.  Civ  Code,  H 190-103.  The  req- 
uisite fftets  existing,  and  the  condMona  pre- 
scribed by  la^r  being  fally  complied  with  In 
this  case,  ttie  order  of  attachment  was  right- 


fully issued,  and  It  was  also  jnopedy  executed. 

The  statute  Ukewiae  antbortzes  the  arrest 
ot  a  defendant  tn  a  civil  action  either  before 
or  after  judgment,,  when  an  ■  affidavit  of  the 
plaintiff,  hU  anthorlaed  agent  or  attorney,  fs 
filed  In  the  office  of  the  clerk  of  the  court  in 
which  the  action  Is  Ixrought  contalnitie  cer- 
tain essential  allegatlona,  Ctv,  Code,  St 
140.  The  grounds  upon  which  an  order  of 
arrest  may  be  Issued  are  quite  similar  to  those 
which  anthorlxe  proceedings  In  attachment 
Tbe  object  of  the  proceeding  by  order  of  ar- 
mrt  and  by  attachment  Is  the  same,— to  com- 
pel payment  of  a  debt  fraadutently  contracted, 
or  payment  of  which  la  fraudulently  evaded^— 
and  the  statute  does  not,  in  terms,  provide 
that  the  plaintiff  shall  not  have  an  order  oi 
arrest  In  an  action  wherein  he  has  taken  de- 
fendant's property  Id  attachment.  We  do  not 
think  tbat  the  law  contemptaitse  tbat  the  cred- 
itor may,  before  judgment,  cause  the  arrest 
of  the  defendant  after  havbig  attached  suffi- 
cient property  to  satisfy  the  full  amount  of 
his  claim  and  the  probable  costs  of  the  ac- 
tion. This  seems  to  be  the  view  taken  by 
our  supreme  court  In  Bank  v.  Mattln,  47 
Kan.  469^  28  Pae.  200.  where  It  was  held  that, 
wtadle  a  creditor  bidding  a  chattel  mortgage 
as  seemlty  for  bis  debt  upon  property  be- 
longing to  the  debtor  can  maintain  an  at- 
tachment against  the  same  and  other  prop< 
erty  df  tbe  debtor.  If  such  a  chattel  mortage 
Is  amirie  security  to  pay  tbe  creditor's  claim 
tn  full,  any  one  Interested  would  be  entitled 
open  motion  to  have  so  much  of  the  property 
not  embraced  in  the  chattel  mortgage  <Us- 
eharged  from  the  attachmem  as  la  not  needed 
for  the  payment  of  the  d^m.  In  that  case 
the  court  with  approval  cited  Gillespie  v.  Lov- 
dl,  7  Kan.  419,  where  an  attachment  bad 
been  levied  In  an  action  for  the  recovery  of 
money  and  to  foreclose  a  mechanic's  lien,  and 
It  was  said,  "It  can  hardly  be  supposed  that 
the  law  intends  to  give  the  plaintiff  a  double 
security."  But,  if  snfflcioit  property  Is  not 
levied  upon  to  satisfy  the  order  of  attachment, 
or  the  property  attached  Is  Incumbered  by 
I»1or  Hens  of  any  kind,  probably  an  order  of 
arrest  might  properly  be  Issued,  and  the  de- 
fendant be  held  to  ball  In  a  sum  doable  the 
amount  of  the  debt  remaining  nnaecured. 
Sbedd  V.  HcConnell,  18  Kau.  504.  What  may 
be  finally  ddermlned  as  to  wblch  has  priority, 
tbe  Hmis  of  the  chattd  mortgage  or  the  at- 
tachment levy,  Is  mere  speculation  The  court 
found  the  attached  t^operty  to  be  of  the 
value  of  about  $1,S00.  ,It  was  appraised  at 
fl,342.17,  and  was  afterwards  sold  by  order 
o^  the  court  as  perishable  property  for  fl,4f)0i 
The  ptaintUTs  claim  and  tbe  probaUe  costs  of 
the  action  amoonted  to  only  $1,332.6&  Had 
tbe  plaintiff  admitted  that  the  lims  of  the 
chattel  mortgages  had  priority  over  the  at- 
tachment levy,  then,  for  the  purpose  of  procur- 
ing an  order  of  arrest,  all  of  plaintiff's  claim 
In  acess  of  tbe  amount  due  on  the  mortgagee 
should  have  been  considered  as  fully  satlsfted 
1^  vtrtne  of  tbe  attachment  pffscecdlngs,  and 
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tbe  defendant  oagbt  not  to  liiiTe  been  b«Id  to 
ban  m  a  sum  exceedLog  donUe  tlie  amoont 
dne  on  the  chattel  mortgages,  instead  of 
doable  the  amonnt  of  idaintUTB  daim  aa  set 
forth  in  the  petition,  as  was  required  In  this 
case.  If  by  the  attachment  levy  the  plabi- 
tiff  aeqnlted  a  prior  lien  on  the  propMiy  at- 
tached. It  had  all  the  security  to  which  tt 
was  Jnstly  wtltled.  We  thfnl^,  as  the  affi- 
davit for  an  order  of  aRest  showed  upon  Its 
face  that  the  plaintiff  had  elected  to  porsne 
Its  remedy  by  attachment,  and  Oiled  to  abow 
that  its  claim  had  not  been  amply  secured 
toy  Tlrtue  of  the  levy  of  the  attachment,  a 
presumption  would  ariae  that  sufficient  ^roi»- 
erty  had  been  levied  l^>on  to  satisfy  the  ordw 
of  attachment  While  the  statements  recited 
In  the  affidavit*  if  true,  wm  suffideid  to 
JuaUfy  the  bdlef  that  tlie  defendant  had 
fraudulently  contracted  the  debt,  and  was 
seeking  to  fraudulently  evade  Its  p^ment, 
the  further  recital  therein  with  reference  to 
the  attachment  proceedings  In  our  opinion 
tended  to  abow  that  the  plaintiff  had  obtained 
ample  security  for  the  payment  of  Its  dalm, 
and  tbat  an  ov6er  of  arrest  dumld  not  have 
beesk  issued.  Stfll  the  affidavit  was  made  by 
the  authorised  agent  of  the  plaintiff,  tt  con- 
tained the  essential  particulars  required  by 
tiie  atatnte,  and  was  filed  in  the  proptt  office. 
Under  section  148  of  the  Civil  Code,  the  derfc 
has  Jurisdiction  and  authority  to  pass  up<m 
the  question  aa  to  the  suffldency  of  the  affi- 
davit, and,  having  done  this,  and  the  proper 
bond  having  been  filed,  he  also  had  Jurisdiction 
to  inoe  tiie  order  of  arrest  The  process  was 
regular  upon  its  face,  and  there  ia  no  claim 
that  the  eberlfl  In  any  way  failed  to  execute 
It  In  the  manner  required  by  law.  Such  behig 
tbs  case,  the  order  of  urest  was  not  void,  nor 
were  the  proceedings  thereunder  mere  nulll- 
tles.  While  habeas  coqras  is  a  proper  remedy 
tat  every  illegal  imprisonment,  both  In  dvll 
and  criminal  cases,  an  Imprisonment  Is  not 
Ulegid  In  the  sense  of  this  rule  nmely  be- 
cause the  process  or  order  under  which  a 
party  is  held  has  been  irregularly  Issued,  or 
Is  erroneous.  The  authorities  are  uniform  that 
this  writ  is  not  Intended  to  have  the  force  or 
<q;>eratlon  either  of  an  appeal  cv  a  wilt  of 
ttvor,  nor  is  it  &  substitnte  for  either.  Bx 
parte  Maxwell,  11  Nev.  428;  Bx  parte  Ah 
Sam,  24  Pac  276;  Sennott's  Case,  146  Ifaas. 
489.  16  N.  B.  448;  Bx  parte  McGullough,  86 
OaL  97;  Bx  parte  Crouch,  112  U.  S.  178,  6  Sup. 
Ct  96;  In  re  Morris,  88  Kan.  2^  18  Pac,  171; 
Barton  v.  Saunders,  16  Or.  61,  16  Pac  821. 
In  Peltier  t.  Pennington,  14  N.  J.  Law,  812, 
It  Is  said  tiiat  a  defendant  will  not  be  di»- 
chafed  on  a  writ  of  habeas  ctnpns  where  the 
writ  on  which  he  Is  detained  is  In  Itself  a  legal 
and  pnqter  one,  and  tiie  court  out  of  which  it 
lasned  ia  of  competent  Jurisdiction,  and  where 
the  only  matter  in  dispute  is  the  regularity  of 
tba  process  and  the  validity  of  the  arrest  In 
Be  Morris,  supra,  the  following  language  Is 
oaed:  "We  can  question  any  defects  wUch 
may  affect  the  Jurisdiction  of  the  court  or 


officer,  and  wldch  would  render  tiie  proceed- 
ings void.  The  Jurisdiction  having  be&i  estab- 
lished, we  cannot  Inquire  Into  tiie  regularity 
of  the  ^oceedlngs.  If  tiirae  have  been  errors 
committed,  even  flagrant  ones,  the  remedy  for 
correcting  them  Is  not  to  be  found  in  proceed- 
ings in  habeas  coipus."  In  State  T.  Bridges, 
64  Oa.  146,  we  find  the  f(dlowlng  languid: 
"Where  the  imprisonment  takes  place  on 
mesne  ^oceas,  the  range  of  Inquiry  npon  ha- 
beas corpus  Is  merely  whether  the  jdalntiff 
has  brought  a  vcapa^  suit  In  Oie  propa  court, 
and  has  taken  all  the  stqpa  In  the  procedure 
whldi  the  law  lays  down  as  condltlona  pre- 
cedent These  things  appearing,  the  lawful- 
ness of  the  cnstody  follows  necessarily.  The 
InvesAigatltm  rdates  to  what  has  berai  done, 
not  to  whether  it  ought  to  hare  been  done^" 
In  People  v.  Llscomb.  00  N.  T.  668:  **If  the 
process  is  valid  oa  Its  Cace,  It  will  be  deemed 
prima  fftde  legal,  and  the  prisoner  must  as- 
sume tiie  burden  of  bnpeaehlng  its  validly 
by  showing  a  wairt  of  Jurisdiction.  Birvoc. 
hr^olarity,  or  want  of  form  is  no  objection; 
Dor  Is  any  defect  which  may  be  amended  or 
remedied  by  the  court  from  which  it  issued." 
In  Churdi,  Hab.  Coipw  |  S8S,  the  author  aaya: 
**To  obtain  a  discharge  on  habeas  corpua  from 
an  arrest  under  a  body  execution,  the  defects 
in  the  execution  must  be  mattera  of  snbstance 
required  by  law,  rendering  the  process  void, 
and  not  merely  voidable;  for  In  the  latter  case 
the  remedy  Is  1^  motion  to  set  it  aside."  A 
New  Tork  statute  in  effect  provided  that  a 
warrant  for  the  arrest  of  the  defondant  in  a 
civil  action  should  not  Issue  until  after  execu- 
tion against  his  property,  directed  to  the  prop- 
er officer  of  the  county  in  which  tbe  deCmd- 
ant  resided,  had  been  returned  nnsatlafled.  A 
defendant  was  arrested  upon  process  regular 
in  all  respects,  except  that  no  execution 
against  his  property  had  been  issued  as  re- 
quired by  the  statute,  and  it  waa  held  that, 
although  the  issaance  of  the  iwoceas  nndw 
which  he  was  held  was  irregular,  it  was  not 
void,  and  ttiat  he  was,  therefore,  not  entitled 
to  be  discharged  on  habeas  corpus,  but  that 
his  proper  remedy  was  to  ai^ly  to  the  court 
to  have  tiie  order  of  arrest  vacated.  Bank  r, 
Jenkins,  18  Johns.  804.  The  petitioner  has 
dted  In  support  of  his  application  the  casea  of 
In  re  Grey,  41  Kan.  461,  21  Pac.  678;  In  re 
McMlcken,  S9  Kan.  406,  18  Pac.  473;  Ex 
parte  Randolph,  Fed.  Caa.  No.  ll,IKSa  In 
the  Orey  Chtse  the  order  of  arrest  waa  issued 
In  accordance  with  section  27  of  Jurtlce*s  act, 
which  commanded  the  constable  to  arrest  the 
execution  debtor  only  in  case  the  Judgment 
ahould  not  be  paid,  or  an  amount  of  posonal 
proper^  sufficient  to  satis^  the  Judgmoit 
could  be  found  within  the  county  wherem  to 
levy  execution.  The  constable  levied  w  pn^ 
erty  which  was  subsequently  r^levined  b7 
a  third  party  claiming  to  be  Its  owner,  and 
tt  waa  held  that  while  that  levy  ranained  In 
full  force  and  subsisting,  and  no  further  ef- 
fort was  made  to  obtain  aaUsfactlon  of  the 
Judgment  from  other  personal  property  of  the 
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Judgment  debtor,  the  officer  bad  no  authority 
CO  arrest  tbe  defendant.  In  tbe  Randolph 
Case  It  was  held  that  the  auditor  of  the  treas- 
ury, after  having  settled  an  account  of  a  pub- 
lic officer,  and  dosed  It,  had  no  authority 
thereafter  to  open  it,  restate  It,  and  upon  the 
account  thus  restated  to  institute  proceedings 
by  a  warrant  of  distress  against  the  debtor; 
and  It  was  there  said  that  upon  habeas  corpus 
the  question  Is  not  whether  there  Is  error  In 
the  proceedings,  but  whether  there  was  Juris- 
diction In  the  case  of  the  auditor  of  the  treas- 
Qiy.  In  the  McMlckeu  Case  the  petitioner 
had  been  Informed  against  for  crime,  and 
the  district  court  overruled  his  motion  to  dis- 
charge him  under  section  220  of  the  Criminal 
Code,  which  reads:  "If  any  person  under 
indictment  or  information  for  an  ofTense,  and 
committed  to  prison,  shall  not  be  brought  to 
trial  before  the  end  of  the  second  term  of 
the  court  having  Jurisdiction  of  the  offense, 
which  shall  be  held  after  such  indictment 
found  or  information  filed,  be  shall  be  en- 
titled to  be  dlBchaiiEed  so  far  as  r^tes  to 
the  offense  for  which  be  was  committed  un- 
less the  delay  shall  happen  on  the  application 
of  the  prisoner  or  shall  be  occasioned  by  the 
want  of  time  to  try  the  cause  at  such  second 
term.**  The  court  said  that  there  could  be  no 
Queatton  that  the  prisoner  was  entitled  to 
hl>  discbarge  upon  his  motion,  as  the  record 
clearly  shows  that  the  delay  had  not  hap- 
pened upon  his  application,  or  been  occasioned 
the  want  ot  time  to  try  the  case;  and  a 
majMlty  of  the  court  reached  the  conclusion 
that  as  the  petitioner  was  entitled  to  his 
discharge  In  the  district  court,  be  ought  to  be 
IKleased  In  his  proceeding  in  habeas  corpus, 
as  that  proceeding  was  the  only  one  which 
afforded  him  a  speedy  remedy;  that.  If  hts 
only  remedy  was  by  appeal,  he  must  con- 
tinue wrongfully  retrained  of  his  liberty  until 
the  case  was  finally  determined  by  tbe  dis- 
trict court,  as  an  appeal  can  be  taken  by  de- 
fendant only  after  Judgment  that  it  would  be 
«  palpable  violation  of  the  bill  of  rights,  and 
also  of  the  statute,  to  require  an  accused,  who 
was  entitled  to  his  discharge  so  far  as  re- 
lates to  tbe  offense  for  which  he  was  commit- 
ted, to  be  restrained  of  his  liberty  Indefinitely 
at  the  Instance  of  the  state,  or  upon  the  order 
of  tbe  court  to  await  his  final  trial  or  deter- 
mination of  the  case  against  him.  While  the 
decision  In  the  McMlcken  Case  was  not  unani- 
mous, a  much  stronger  showing  was  made  in 
that  case  than  In  this  one.  There  the  pe- 
titioner had  applied  to  the  court  in  which  the 
criminal  action  was  pending  against  him  for 
Ub  dlBcbarge  under  the  statute.  The  court 
erroneously  overruled  Us  motion.  In  this 
case  no  application  for  relief  was  made  to  the 
court  In  which  the  civil  action  was  pending 
against  the  petitioner.  Section  173  of  the 
Civil  Code  provides  that  "a  defendant  may 
at  any  time  before  Judgment  apply  on  motion 
to  tbe  court  In  which  the  suit  Is  brought,  if  In 
session,  and  In  vacation  to  a  Judge  thereof, 
to  vacate  the  order  of  arrest  or  to  reduce  the 


amouut  of  ball."  Under  this  section  of  the 
statute  ample  authority  is  given  the  trial  court 
to  correct  any  error  which  may  have  been 
committed  by  the  clerk  by  vacating  the  order 
of  arrest.  If  It  should  appear  that  the  plaintiff 
was  already  ample  security  for  the  payment 
of  Its  claim,  or  to  reduce  the  amount  of  ball 
If  for  any  cause  It  should  be  found  too  ex- 
cessive. In  Barton  v.  Saunders,  supra.  It  was 
said:  "Where  a  court  acquires  Jurisdiction 
over  the  subject-matter  and  person.  It  be- 
comes its  right  and  duty  to  determine  every 
question  which  may  arise  in  the  cause  with- 
out any  Interference  from  any  other  tribunal. 
Writs  of  habeas  corpus  cannot  reach  errors 
or  irregularities  which  render  proceedings 
voidable  merely,  but  only  such  defects  in  sul>- 
stance  as  render  the  proceedings  or  Judgment 
absolutely  void.  It  Is  unanswerable  return  to 
a  writ  of  habeas  corpus  that  the  court  had 
Jurisdiction  In  which  the  action  was  pending 
and  out  of  which  tbe  writ  of  arrest  was  issued, 
and  was  competent  to  correct  any  error  or 
abuse  of  Its  powers,  or  to  set  It  aside.  As 
already  said,  the  petitioner  has  made  no  ap- 
plication to  the  district  court  for  the  relief  to 
wlUcfa  he  was  entitled  under  section  173  of  the 
CivU  Code.  Should  he  do  so,  doubtless  the 
irregularities  of  which  he  complains  would  be 
rectified.  A  much  more  qteedy  remedy  Is  af- 
forded under  that  section  than  conld  be  had 
by  proceedings  in  habeas  corpus,  even  It  the 
latter  were  a  proper  ronedy.  We  are,  how* 
ever,  of  the  opinion  that  the  leetralnt  of  the 
petitioner  la  not  lU^^  In  the  sense  In  which 
the  word  is  used  In  section  660  of  the  CivU 
Code,  that  be  Is  not  entiUed  to  be  discharged 
In  Oila  proceeding,  and  that  be  should  be  re- 
manded to  the  custody  of  the  aherlff.  All  the 
Judges  concnrringk 


OITY  OF  OREGON  GITT  v.  MOORB. 
Treaanttr.^ 

(Bt^eme  Court  of  Oregon.   Dee.  7,  1806.) 

Road  Taxes— Spboui*  Law— MANniMDS. 

1.  A  proTisioD,  in  a  special  law  Incorporating 
a  city,  giving  the  city  authorities  the  right  to 
control  the  expenditure  of  fnndB  sppUcable  to 
the  improvement  of  roads  and  streets  within  tbe 
city,  collected  under  general  laws,  does  not  con- 
flict with  Const,  art.  4,  S  23,  subds.  7, 10,  inhibit- 
ing  special  or  local  laws  "for  laying,  opening,  and 
workmg  on  highways  and  for  the  election  or  ap- 
ptdntment  of  supervisors,"  and  "for  the  assess- 
ment  and  collection  of  taxes  for  *  *  *  road 
purpoBCB." 

2.  Under  Hill's  Ann.  ^ws.  I  4086,  as  amend- 
ed by  Laws  1893,  p.  60,  aatnorising  the  county 
to  levy  and  collect  s  road  tax,  and  providing  that 
the  county  court  shall  aiH>ornon  the  amount  ctri- 
lected  among  the  road  districts  in  the  county, 
having  due  regard  to  the  amount  of  taxes  collect- 
ed therein,  to  the  condition  of  the  roads,  and  the 
necessity  for  repairSj  and  to  the  amount  of  travel 
thereon,  a  city  liavmg  the  right  to  control  the 
expenditure  of  Its  part  of  such  funds  cannot  oom- 
pel  the  county  treasurer  to  pay  the  same  to  It 
till  such  apportionment  is  made. 

Appeal  from  circuit  court,  ClackaniM  conn- 

ty;  T.  A.  McBrlde,  Judgb 


1  R^earinir  mnding. 
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Appllcmkm  b7  city  of  Oreson  Ctty  tat 
manclammi  to  M.  L.  Moon,  treasurer.  Wilt 
Rented,  asd  pii^inttff  appeab.  Affirmed. 

a  D.  Latourette,  for  appelant  O.  O. 
Brownell,  for  respondent. 

BEIAN,  J.  Thla  la  a  mandamna  pneeeffing 
to  comp^  the  county  treaduier  of  Uladuunaa 
■conntj  to  pay  orcc  to  the  plaintiff  certain 
road  taxea  collected  under  the  general  laws  of 
the  Btate.  Tba  record  diadoaea  that  in  Jaav- 
ary,  188D,  the  county  court  <tf  tSmt  eonnty 
levied  a  tax  of  fovr  mills  on  the  dollar  oo  all 
the  taxable  pmperty  within  tiie  county,  and 
X  poll  tax  of  two  dollara  upon  each  and  every 
pwaon  liable  therefor,  for  road  pnrpoaea.  aa 
authorised  by  rabdlvlalon  4  ct  aectlon  40BB^ 
Hlll'a  Ann.  Uiwa  Or.,  bb  amended  In  188B 
(Lawa  iaoa,  p.  60),  and  that  pnnnant  to  mch 
levy  there  haa  been  collected  from  the  prop- 
erty and  InhaUtanta  of  the  plaintiff,  and  paid 
■over  to  the  defendant  the  anm  of  $2,874.77, 
which  ttie  idaitttUf  dalnia  by  virtue  of  aab^ 
dlTlAm  38  of  chapte  0  of  Ita  charter,  which 
reada  aa  foUowa:  "The  eonncU  ahall  have  txr 
clnslve  control  and  direction  of  all  fnnda  col- 
lected under  general  lawa  for  the  improve- 
ment of  roads  and  atreeta  within  aald  cor- 
poration, and  the  street  superintendent  ahall 
perform  the  dnttea  of  anpervlaor  aa  required 
by  llie  general  laws  of  tUa  state  rdattaig  to 
streets  and  highways;  but  he  shall  report  to 
and  be  under  the  dlreetton  of  IJie  city  cooncll 
and  not  to  the  board  of  coonty  commlarioners 
of  Clacfcamaa  county;  provided,  that  the  eUy 
council  may,  by  ordinance,  direct  that  any 
or  all  of  aueh  funds  collected  for  road  pur- 
poaai  be  expended  on  any  main  eonnty  road 
leading  Into  Oregon  City  when.  In  tMx  Judg- 
ment, thB  dty  would  be  benefited  thereby; 
provided,  that  the  city  council  shall  turn  over 
to  the  county  court  of  Clackamas  county  forty 
per  cent,  of  the  funda  so  collected  each  year 
and  the  same  shall  be  expended  under  the 
dlreetton  of  said  county  court  on  main  county 
roads  leading  Into  Oregon  City."  In  behalf 
of  the  defendant  it  la  contended  that  this  pro- 
vision of  idBlntlff's  charter  is  in  conflict  with 
article  4,  |  23,  subds.  7,  10,  of  the  state  con- 
stltntlon,  which  tnhlbits  the  U«l8latnre  tram 
passing  spedal  or  local  laws  "for  laying,  op^ 
Ing,  and  working  on  highways,  and  for  the 
election  or  appointmmt  of  supervisors,"  and 
"for  the  assessmrait  and  collection  of  taxes 
for  state,  county,  township,  or  road  purposes," 
and  is  therefore  vtrid.  .  But  It  seems  to  us  that 
upon  this  question  the  case  Is  ruled  by  City 
of  Bast  Portland  v.  Multnomah  Co..  6  Or. 
02,  In  which  It  was  held  that  a  provision.  In 
an  act  Incorporating  a  dty,  exciting  the  ter 
rltory  within  the  limits  of  the  municipality 
from  the  Jurisdiction  of  the  coonty  court  for 
toad  purposes,  and  vesting  the  aame  in  the 
munldpaUty,  was  not  violative  of  the  pro- 
visions of  the  constitution  referred  to.  This 
case  was  reaSlrmed  In  Multnonub  Oo.  v. 
»liker.  10  Or.  65.  and  City  of  Astoria  v.  Clat- 


sop Go.,  dted  Id.,  not  reported.  Nov.  If  the 
legislature  may,  by  a  special  law  Incorporat- 
ing a  dty.  constltntlMa^y  vest  in  the  mnale- 
Ipallty  exdualve  Jurisdiction  over  the  county 
roads  within  tts  boundaries,  it  seems  to  oa 
that  no  valid  objection  can  be  made,  on 
omatttntkmal  gxonnds,  to  a  provlaloo  In  aoch 
an  act  merely  conferring  upon  the  mupldpai 
authorities  the  right  to  ctmtzal  the  eoqiendi* 
tare  of  funds  ^tpUcaUe  to  die  Invnvement 
ot  roads  and  atreeta  wtthtai  the  munlelpalliy. 
collected  under  general  laws. 

But  notwithstanding  the  eomtltntfonalHy 
of  idataitlfl*B  charter,  the  demacrer  to  the  al* 
tomatlTe  writ  waa  properly  anslidnefl.  be- 
cause it  does  not  appear  from  the  record  that 
the  portion  of  Um  tax  collected  under  tiie  levy 
of  January,  UWO.  to  which  plaintiff  la  entitled, 
haa  ever  been  aacertalned  or  determined  hf 
the  proper  trlbvnal,  or  at  aH.  The  statute 
der  which  It  waa  levied  provides:  "That  In 
any  county  of  this  state  the  county  court  of 
such  county  at  the  time  of  levying  the  tax 
for  county  purposes  may  tt  bi  the  Judgment 
of  the  county  c<mrt  It  Is  fw  the  beat  Intereat 
at  the  coonty,  levy  a  tax  upon  all  the  taxaUe 
property  In  the  county,  not  to  exceed  five 
mlUs  upcm  the  ddlar,  and  tn  addition  thereto 
a  poll  tax  ot  two  dollara  be  assasaed  upos 
every  person  who  thaU  be  liable  to  pay  a  state 
poU  tax,  which  taxes  shall  be  collected  wttb 
and  at  the  same  time  and  in  the  same  man- 
ner aa  ooonty  taxes  diall  be  coUected.  and 
shall  be  paid  Into  the  eoimty  treasury,  and 
shall  be  kept  as  a  separate  fund  to  be  known 
SB  the  road  fund,  and  shall  be  used  for  the 
purpose  of  laying  out,  opening,  making  and 
repairing  county  roads,  and  building  and  re? 
pairing  bridges;  and  no  other  tax  or  other 
taxea  tot  tbe  purpose  In  Ibis  aectlon  men- 
tloned  shall  be  levied  or  coUected  eroapt  that 
the  county  court  may  order  bridges  bunt  or 
repaired  out  of  the  general  fund.  8ndi  coon- 
ty court  shall  apportion  the  taxes  so  coDected 
among  ttie  several  road  districts  In  the  eonnty, 
having  due  regard  to  the  amount  of  taxes 
collected  in  the  several  read  dlstricta,  to  the 
condition  of  the  roads,  and  necesdty  for  re- 
pairs, and  to  tbe  amonat  of  travd  thereon. 
The  county  clerk  shall  tbemqwn  notify  the 
road  Biqwrvlsor  In  each  of  the  road  dlslrfcis 
In  his  county  of  tbe  auonnt  <rf  tbe  road  fund 
set  apart  for  the  use  of  Us  road  district  for 
opening,  making  and  repairing  county  roads 
and  building  tffldges  in  his  road  district;  and 
such  supervisor  shall  direct  and  supervise  the 
expenditure  of  such  amount  of  the  road  fund 
so  set  apart  for  tbe  purpose  herein  named, 
and  certify  his  aoeounts  for  hibor  performed 
or  material  fumlsbed  to  tbe  county  court;  and 
If  tbe  county  court  approves  tbt  aam^  it 
shall  order  warrants  on  tbe  county  treasurer 
In  favor  of  the  person  performing  such  labor 
or  furnishing  such  material  payable  eat  of  tbe 
fund  to  the  credit  of  such  road  district  and 
unm  such  fund  Is  exbauated."  ■  taws  JSB8,  p. 
60.  Under  the  general  law  tbe  county  court 
Is  Invested  with  Jurisdiction  to  divide  tiie 
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county  into  ToaA  diBtrlcta,  And,  by  tbe  stat- 
ute In  question,  to  levy  and  collect  a  special 
tax  for  road  purposes,  and  apporttoa  tbe  same 
Among  the  sereral  road  districts  of  the  coun- 
ty, in  the  manner  therein  proTlded,  and. 
through  snperrisors  appointed  by  It,  to  con- 
trol and  direct  the  expenditure  of  the  amount 
set  apart  for  each  road  district  This  Jurle- 
dlctlon  extends  to  all  parts  of  the  county, 
Including  the  territory  of  Oregon  City,  ex- 
cept as  it  may  be  limited  and  qualified  by 
tbe  city  charter.  And  the  only  limitation  to 
be  found  in  the  charter  Is  that  the  municipal, 
and  not  the  coanty,  authorltiea  shall  "bare 
the  control  and  direction  of  all  funds  collected 
under  the  general  laws  for  the  Improvement 
of  roads  and  streets  within  said  corporation," 
and  the  right  to  appoint  the  road  superrlsor. 
In  all  other  respects-  the  jurisdiction  of  the 
county  court  over  the  territory  of  Oregon 
City  remains  onlmpalred.  It  may  dlTlde  it  in- 
to roed  districts;  lery  and  collect  from  the 
Inhabitants  ttiereof,  and  the  property  therein. 
In  connection  witt  the  reminder  of  the 
county,  a  road  tax;  ascertain  and  determine 
the  amount  thereof,  which  shall  be  appor- 
tioned to  and  expended  In  the  road  district 
or  districts  within  the  limits  of  the  munici- 
pality; but.  when  the  apportionment  is  made, 
ItB  Jurisdiction  ceases,  so  far  as  the  expendi- 
ture ot  the  amount  set  apart  for  the  district 
or  districts  within  Oregon  City  is  concerned, 
and  that  of  tbe  municipality  begins.  Until 
such  ^portfonmeut  there  can  be  no  f mid  aris- 
ing ont  of  the  tax  "for  cbe  Improvement  of 
roads  and  streets"  within  Oregon  City,  or  In 
any  other  district  of  the  county.  The  statute 
does  not  require  tbe  tax  to  be  expended  in 
repairing  tbe  roads  and  highways  in  the  dis- 
trict from  which  it  is  collected,  but  It  becomes 
a  common  road  fund,  to  be  apportioned  by 
the  cotmty  court  among  tbe  several  districts 
of  the  county;  having  due  regard  to  the 
amount  of  tax  collected  from  each  district, 
the  condition  of  the  roads,  and  tbe  amount 
of  travel  thereon.  This  apportionment  la  a 
^diclal  act,  and  until  it  is  made  tbe  coanty 
treasurer  certainly  cannot  be  compelled  by 
mandamns  to  pay  over  any  part  of  the  fnnd 
to  the  plaintiff.  No  such  proceeding  seems  to 
ban  been  had,  and  therefore  the  Jndgm^it 
mnt  be  adnned,  and  It  la  m  ordered. 


KAN8TBINBB  v.  GLTNB. 
(Supreme  Court  of  Idaho.    Dec  3,  1S96.) 
NoNBUiT — Prima  Facib  Casb. 
BtU,  that  the  plaintiff  eMablished  a  prima 
fade  case;  and  the  court  erred  fai  grautliic  non- 
floit 

(Syllabus  by  the  Court) 

Appeal  from  district  court,  Bingham  county; 
D.  W.  Standrod,  Judge. 

Action  by  E.  Kansteluer  against  D.  H.  Clyne 
to  recover  certain  live  stock,  or  Itt>  valu?,  and 
damages.  Judgment  ct  nonaalt,  and  plaintiff 
aiveala.  Beversed. 


F.  S.  Dietrich  and  H.  T.  ]^bron(^,  for  ap- 
pellant  Reeves  ft  Tenell,  tor  respondent 

SnLLIVAN,  J.  This  Is  a  suit  In  replevin, 
brought  to  recover  tbe  possessitm  of  16  head 
of  Ave  stocft  (cattle),  or  their  value,  alleged  to 
be  $275,  In  case  a  recovery  of  the  possession 
cannot  be  had,  together  with  damages.  The 
defendant  admitted  the  taking,  and  seeks  to 
Justify  on  the  ground  that  he,  as  constable, 
took  said  stodc  under  and  by  vlrttte  of  an  ex- 
ecution against  the  property  of  plalntlfTs  bus- 
band.  The  Judgment  of  the  Juatice  court  waa 
In  favor  of  the  defendant  and  an  appeal  was 
taken  to  the  district  court  The  cause  was 
tried  In  that  conrt  to  a  Jury,  and.  at  the  close 
of  plaintiff's  evidence,  on  motion  of  defendant, 
a  nonsuit  was  granted,  and  Judgment  entered 
against  plaintiff.  This  aptieal  is  from  tbe 
Jwlgment.  Tbe  appellant  specifies  as  error  the 
granting  of  the  motion  for  nonsuit  and  the 
entry  of  Judgment  of  dismissal.  The  evidence 
of  plaintiff  shows  that  she  waa  in  the  actual 
possession  of  tbe  live  stock  mentioned  In  the 
complaint  and  at  least  tends  to  show  that  she 
Is  tbe  owner  thereof,  and  mtabllsbed  a  prima 
facie  case.  It  was  error  to  grant  the  nonsnlt 
^e  Judgment  Is  reversed,  and  can^e  remanded 
for  trial.  Oort  of  appeal  awarded  to  appe^ 
lant 

MOROAM.  a     and  HUSTON,      concur.  . 


HOLCOMB  et  al.  V.  REBD. 
(Supreme  Court  of  Idaho.   Dec.  3.  1896.) 
Dkdbrtakino  oh  Appial— Jostipioatiox  09 

SUKBTIBS— DlSUIBSAL  Ot  APPBAL. 

Notice  of  filing  exceptions  to  the  snffieiency 
of  snretieB  to  an  ondertaking  on  appeal  should 
be  given  to  the  adverse  party.  Unilpr  the  facts 
of  this  cue,  kdd,  that  appellant  bad  aufficieDt 
time  m  which  to  nave  sureties  justify  or  to  file 
a  new  undertakhig  after  notice  In  open  court  of 
filing  exceptions. 
(KjllabDi  by  the  Comt) 

Appeal  from  district  court,  Bannock  coanty; 
D.  W.  Standrod.  Judge. 

Action  by  J.  T.  Holcomb  and  others  against 
J.  3.  Reed  la  the  probate  court  Judgment  for 
plaintiffs,  and  defendant  appealed.  From  an 
order  dismissing  tbe  appeal  in  the  district 
court  defendant  appeals.  Affirmed. 

H.  y.  A.  Ferguson,  for  a^ellant  W.  0. 
Love,  for  reapwdenti. 

SULLIVAN,  J.  This  Is  an  appeal  from  an 
order  of  tbe  district  court  of  Bannock  county 
dismissing  an  appeal  from  the  probate  court  of 
said  county,  and  from  the  Judgment  of  dis- 
missal. The  facts  are  as  foliowR.  as  disclosed 
by  tbe  transcript:  Judgment  was  made  and 
entered  against  tbe  appellant  Reed,  by  tbe 
probate  court  of  BannocK  county,  and  there- 
after an  appeal  was  taken  to  the  district  court 
of  said  county.  The  appellant  filed  hia  undw* 
laUttg  cm  appeal  on  November  9, 188S,  and  en 
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the  13th  day  of  said  montti  the  plaintUTa,  by 
their  attorney,  duly  filed  exceptions  to  the 
sufficiency  of  defendant's  sureties  to  said  on- 
dertaklng.  No  notice  of  the  filing  of  said 
exceptions  was  served  on  appellant  or  his  at- 
torney. On  the  18th  day  of  NoTemt>er  the 
case  came  on  for  trial  in  the  dlstriet  court, 
and  counsel  for  reapondenta  was  then  notified 
In  open  court  that  said  sureties  had  been  ex- 
cepted to.  Thereafter,  and  on  the  19th  day  of 
November,  the  cause  came  on  to  be  heard  on 
the  motion  to  dismiss  the  appeal,  whereupon 
counsel  for  respondents  consented  to  give  ap- 
pellant two  days'  time  for  the  sureties  to  ap- 
pear and  Justify;  and  on  the  2l3t  day  of 
November,  the  sureties  bavins  failed  to  appear 
and  Justify,  the  appellant  asked  for  further 
time  in  which  to  file  an  undertaking,  and  the 
court  granted  said  request,  and  extended  the 
time  to  November  23d,  whereupon,  on  the  23d 
of  November,  no  undertaking  having  been  filed, 
the  cause  came  on  for  bearlrg  on  motion  to 
dismiss  the  appeal,  and,  after  hearing  the  ar- 
gument of  counsel,  and  as  the  record  recites, 
the  court,  being  fully  advised  In  the  premises, 
ordered  the  apfieal  dismissed.  The  contention 
of  appellant  is  that  he  was  entitled  to  notice 
of  the  filing  of  exceptions  to  the  sufflclency 
of  the  sureties,  and  that  such  notice  was  not 
served  on  htm. 

Under  the  provisions  of  section  4S12,  Rer. 
St.,  the  adverse  party  may  except  to  the  suffi- 
ciency of  the  sureties  on  an  undertaking  on 
appeal.  Said  section  does  not,  in  terms,  re- 
quire notice  of  the  filing  of  such  exception  to 
be  served  on  the  appellant  or  his  attorney. 
But  professional  courtesy  and  the  better  prac- 
tice require  such  notice  to  oe  served.  How- 
ever. In  this  case  the  time  for  the  sureties  to 
Justify  or  for  the  filing  of  another  undertaking 
was  extended  from  the  IStb  of  November  to 
the  23d  of  that  month,  with  full  notice  to 
appellant's  counsel;  and  the  record  shows 
that  they  failed  to  appear  and  Justify,  and 
respondents  failed  to  offer  a  new  undertaking. 
Under  that  state  of  facta,  the  court  did  not  err 
in  dismissing  said  appeal  The  ludgment  of 
the  court  below  is  sustained.  Ooats  of  this 
wpeal  awarded  to  respondent 

MORGAN,  a      and  HUS^rON.  J.,  concur. 


OOMM EBOIAL  BANK  OF  HOSOOW  T. 

LIEIUAIJiEN  et  ox. 
(Sttimme  Court  of  Idaho.  Nor.  80, 189a) 
CoHiLioT  IS  BvTDBNoa— FiiiDiira  or  Facts. 

1.  The  fiicts  found  by  the  court  will  not  be 
distnrbed  on  appeal  where  there  Is  a  sobstantial 
conflict  in  the  evidence. 

2.  Betd,  that  there  is  no  such  conflict  in  this 
case. 

(Syllabns  by  the  Court.) 

Appeal  from  district  conrt,  lAtah  conntj; 
W.  G  Piper,  Judge. 

Action  by  the  Commercial  Bank  .of  Moscow 
against  J.  W.  Lleuallen  and  wif&  Judgment 
for  plaintiff.   Defendants  appeal  Reveraed. 


Sweet  Jt  Steel,  for  appeUanta.  Forney. 
Smith  ft  Mow^  for  req^ondent 

SULLIVAN,  J.  Thhi  action  Is  by  the  com- 
mercial tHUk  against  J.  W.  Lleuallen  and  O. 
0.  Lleuallen,  as  makers  of  a  promissory  note 
for  $1,683.75.  Tbe  plaintiff  prays  for  a  de- 
cree foreclosing  the  real-estate  mortgage  exe- 
cuted by  J.  W.  Lleuallen  and  Ivanella  Lieu- 
alien,  husband  and  wife,  as  security  for  the 
payment  of  said  note.  A.  A.  Lleuallen  and  A. 
J.  Cable  were  made  defendants,  on  the  ground 
that  they  had  a  lien  against  the  real  estate, 
which  lien  plaintiff  claims  Is  subsequent  to 
the  lien  of  said  mortgage.  J.  W.  Lleuallen 
and  his  wife  contested  the  right  of  the  bank 
to  foreclose  said  mortgage,  on  the  ground  that 
said  promissory  note  bad  been  paid  In  fnlL 
The  suit  was  tried  by  .the  court,  without  a 
Jury,  and  Judgment  and  decree  of  foreclosure 
were  entered  against  the  defendants.  This 
appeal  Is  from  the  Judgment  and  order  over- 
ruling, defendants'  motion  for  a  new  trlaL 
Several  errors  are  assigned. 

The  facts  of  this  case  are  substantially  as 
follows:  The  plaintiff  seeks  to  foreclose  a 
mortgage  on  real  estate  glveo  to  secure  a 
promissory  note  executed  for  $1,683.76,  and 
dated  January  27,  1892,  due  six  months  after 
date,  claiming  a  balance  due  thereon  of 
$894.20,  vritb  interest  from  November  21, 
1892.  The  defendants  admit  the  execution  of 
the  note  and  mortgage,  but  claim  that  said 
note  has  been  paid  in  full,  by  the  payment 
of  a  certain  amount  of  cash,  and  the  execu- 
tion of  a  promissory  note  for  the  sum  of  $1,- 
556.25,  dated  August  23.  1883;  that  the  last- 
mentioned  promissory  note  was  paid,  part  in 
cash,  and  the  balance  by  a  promissory  note 
for  $763.60,  dated  November  23,  1893,  which 
was  secured  by  chattel  mortgage,  on  which 
chatiel  mortgage  foreclosure  proceedings  were 
commenced  December  4,  1894,  during  the 
pendency  of  this  action,  llie  plaintiff  claims 
that  said  $1,556.25  note  and  the  $763.60  note 
were  "memorandum  notes,"  representing  the 
balance  due  on  the  $1,683.75  sued  on  In  this 
action,  after  certain  payments  were  made,  and 
gives  as  one  reason  for  taking  said  first-men- 
tioned note  that  the  matter  would  run  for  a 
long  time,  and  would  save  the  expense  of  exe- 
cuting a  new  mortgage,  every  time  a  partial 
payment  was  made  thereon.  Witness  Funk, 
cashier  of  the  bank,  testified  as  follows,  to 
wit:  "I  took  a  note  for  $1,500  and  some  odd 
dollars,— I  think  $1,625.25,  if  I  remember  cor- 
rectiy,— simply  as  a  settiement  as  to  the  bal- 
ance due,  and  pinned  it  right  to  this  [note  of 
$1,683.76],  and  told  him  [Lleuallen]  we  would 
hold  this  as  the  collateral  to  this  note  of  $1,- 
656.26;  and  then  when  he  made  a  further  set- 
tiement after  selling  some  property  for  $700, 
I  destroyed  the  other  note  [meaning  the  $1.- 
^6.25  note],  gave  It  to  him,  and  pinned  a 
note  to  this  as  a  memorandum  note,  still 
holding  this  note  In  the  same  position  as  it 
was  when  we  had  the  fifteen  hundred,  we 
considered  a  memorandiim;  It  wu  wttb  oa 
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all  the  time."  Some  of  the  above  erldence 
I8  a  little  obscure,  bat  Is  made  plain  hy  other 
erldence.  Mr.  Fnnk,  on  behalf  of  plaintitt, 
testifled  in  regard  to  tbe  $763.00  note  as  fol- 
lows: "It  IB  simply  a  memorandum  of  a  set- 
tlement that  we  had.  which  is  the  balance  doe 
on  this  note,"— meaning  the  tl,6S3.Tr>  note. 
Hie  following  qnestion  was  propounded  to 
witness  Fnnk:  "Q.  Ur.  Pnnk,  I  will  ask  yon 
to  state  whether  or  not  it  is  the  fact  that  this 
$764  note  [meaning  the  (763.00  note],  which 
is  secured  by  chattel  mortgage,  Is  not  the  bal- 
ance which  was  due  upon  the  |1,000  note 
[meaning  the  $1,688.75],  or  whatever  the 
amount  is,  that  you  have  sned  on  in  this  com- 
plaint" "A.  That  Is  the  facts  in  the  case." 
The  witness  Pnnk  fnrth^  testifled:  "Q. 
Please  state  to  the  court  what  yonr  object  was 
In  taking  the  personal  note  of  Mr.  Lleuallen, 
when  yon  bad  a  note  wblch  was  secured  by  a 
real-estate  mortgage.  A.  I  hare  already  ex- 
plained that  every  time  he  made  a  little  pay- 
ment,--any  time  he  wanted  to  settle  up,— he 
would  have  to  go  to  tbe  expense  of  a  new 
mortgage^"  The  evidence  on  the  part  of  the 
apiJellanta  shows  that  the  fl,S66.2S  note  was 
given  to  pay  a  balance  due  on  the  $1,083.76 
note;  that  on  the  18th  day  of  October,  1883, 
he  paid  $764  on  the  $1,SS6.2G;  that  when  said 
$1.5D6.25  note  became  due,  on  the  23d  of  No- 
vember, 189S,  the  defendants  paid  the  balance 
due  on  sakt  note  by  giving  a  promissory  note 
for  $763.00,  dated  November  23,  1893.  and  by 
paying  tbe  Interest  then  due,  which  was 
$56.25,  and  gave  a  chattel  mortgage  to  secnre 
said  last-mentioned  promissory  note.  The 
original  note  for  $1,656.25  is  before  ns,  and  is 
stamped.  Tald  November  26th.  1893,"  and 
contains  the  signatures  of  "J.  W.  and  C.  C. 
Lleuallen."  It  Is  a  UtOe  surprising  to  find  a 
promissory  note  such  as  the  one  last  above 
referred  to,  claimed  to  have  been  made  and 
kept  as  a  "memorandum"  of  the  balance  due 
on  another  note,  containing  not  only  the  sig- 
nature of  the  debtor,  but  the  signature  of  a 
surety.  Why  the  signature  of  a  surety  to 
mere  memoranda?  Itiere  is  Indorsed  on  tbe 
face  of  the  original  note  (the  $1,683.2C  note) 
the  followlDg,  In  pencil:  "R.  B.  Mtg.  Col- 
lateral to  note  $763.60,  due  Feb.  23rd,  1894." 
Witness  Funk  testifled  that,  when  he  took  the 
$1,566.26  note,  he  indorsed  on  the  face  of  said 
original  note  tbe  above  Indorsement,  except 
that  In  place  of  **$763.60,  dne  Feb.  23r4 
1804,"  he  wrote,  "$1,556.25"  and  when  due. 

Appellant  contmds  that  the  note  of  $1,- 
683.26.  on  which  this  suit  was  brought,  had 
been  paid,  and  that  the  evidence  clearly  shows 
that  fact.  Tbe  evldmce  shows  that  the  origi- 
nal note  was  superseded  by  tbe  note  for  $1.- 
556.25.  and  that  note  was  paid  In  full,  and 
atami>ed  "Paid"  by  the  respondent  and  dO' 
llvered  to  appellants;  that  It  was  paid  as  fol- 
k>WB:  Cash,  on  October  16,  1803,  $764;  cash, 
on  November  23.  188S.  $56.25;  and  balance. 
$763.60,  by  promissory  note,  dated  Novem- 
ber 23.  1803.  and  secured  by  chattel  mort- 
sage.   WhUe  It  la  tnw  there  1>  a  conflict  In 


the  oral  testimony  given  by  J.  W.  Ueuallen, 
for  defendants,  and  flie  oral  testimony  ot  tlie 
witness  Funk,  for  tbe  plaintiff,  as  to  the 
place  occupied  by  tbe  note  of  $1,566.25  in 
this  transactloD.  the  testtOKmy  of  Mr.  Ueo' 
■Uen  k  supported  tbe  written  evidence  in 
tbe  case  made  by  tbe  plaintiff,  and  Is  In  di- 
rect conflict  with  tlie  oral  evidence  produced 
by  plaintiff.  Mr.  UeuaUen  testifled  that  tbe 
$1,566.25  note  was  given  In  part  payment  of 
the  $1,683.25  note  sued  on  In  tlils  case,  and 
on  the  last-named  note  are  written  by  B£r. 
Funk,  cashier  of  tbe  bank,  tbe  following 
words  and  figures:  "R.  E.  Mtg.  Collateral  to 
$1,656.26.  due  Nov.  23rd,  1888."  If  that  be 
I  true,  then  there  was  a  change  of  some  kind 
!  made.  The  $1,666.25  note  took  the  place  of 
the  original,  and  the  original  became  the  col- 
lateral. If  the  testimony  of  Funk  be  true.  Bat 
I  Mr.  Fnnk  also  testifled  that  the  $1,666.25 
I  was  only  a  "memorandum  note,"  as  he  terms 
I  it,  made  for  the  purpose  of  showing  the  bal- 
{  ance  doe  on  the  original  note.  If  that.  In 
I  fact,  was  the  imrpose,  why  call  In  O.  G.  Lleu- 
allen to  sign  said  memorandum  note  as  a 
security?  And  If  that  be  ^ply  a  memoran* 
dum  of  the  balance  due  on  the  original  note, 
why  Indorse  on  the  face  of  the  original  that 
tbe  (niglnal  is  held  as  collateral  to  the  memo- 
randum? And  why  indorse  tbe  $1,566.25  note 
"Paid,"  and  deliver  It  to  appellant  J.  W. 
Lleuallen,  If  It  was  intended  simply  as  a 
memorandum  of  the  balance  dne  on  said  origi- 
nal note  on  August  23,  1883?  And  If  the 
$763.60  note  was  a  mere  memorandum  note, 
to  show  balance  due  on  note  of  $1,683.75, 
why  have  It  secured  by  chattel  mortgage?  If 
the  theory  of  tbe  plaintiff  is  in  accordance 
with  the  ,facte  of  this  case,  It  has  been  most 
onfortnnate  In  making  evidence  that  strong- 
ly supports  the  theory  of  the  defendants,  and 
absolutely  refutes  Ite  own  position.  There 
is  no  substantial  conflict  In  the  evidence.  The 
respondent  contends  that  there  is  a  conflict 
In  the  evidence,  and  that  the  note  of  $1,683.- 
75  was  paid,  ^art  In  cash,  and  part  by  the 
$1,666.25,  thns  satls^ttg  that  note  and  tbe 
mortgage  given  to  secure  It  Tbe  $1JS66.26 
note  was  paid,  part  In  cash,  and  the  balance, 
$763.60,  promissory  note,  dated  Novem- 
er  23,  1893,  which  note  was  secured  by  chat- 
tel mortgage. 

Tbe  respondent  contends  that  there  is  a  con- 
flict In  Hie  evidence,  and.  for  that  reason,  this 
court  win  not  disturb  tbe  findings  of  tbe 
court  b^w  where  there  Is  a  scintilla  of  evi- 
dence to  support  them,  and  cites,  among  oth- 
er cases,  that  of  Sabin  v.  Burke,  37  Pac  352, 
356,  decided  by  this  court  as  sustaining  thai 
contention.  That  case  does  not  sustain  tbe 
position  of  reqmndent.  In  that  case  the 
court  said:  "In  causes  tried  by  the  court  be- 
low, without  a  Jury,  the  decision  of  the  court 
on  questions  ot  fact  takes  the  [dace  of  the 
verdict  of  the  Jury  In  Jury  trials,  and  will  not 
be  disturbed  when  there  is  a  substantial  con- 
flict In  the  testimony,  unlras  the  decision  ts 
daarly  against  the  weiglit  of  tiie  testimony.** 
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Tbat,  m  think.  It  the  coirect  rule;  and,  m 
then  1«  no  aubatantial  conflict  In  the  erMenoc* 
the  court  wlU  not  hodtate  to  reveraa  Uw  judg- 
ment. Id  order  that  Justice  may  be  done. 

It  la  not  aeceaaaET  tor  na  to  pasa  upon  ottw 
polnta  nUaed  In  tbla  ease.  The  Judgment  of 
the  court  below  la  rerwaed,  and  the  case  ta 
remandied,  with  Inatmctlona  to  enter  Judgment 
In  favor  of  wpellaoti.  Ooatn  of  tUa  appeal 
awarded  to  appellanta. 

HOKOAM.  a     and  HUSTON.  concnr. 


OAMPBBLU  Sherllt  t.  BOARD  OW 
COU'UB  UF  CANYON  OOUNTT. 
<a«tenB  Gout  of  Idaho.  Not.  80,  iXM.) 
DaroTT  BHaams-^PoiKniairT— Rb¥i«w. 

1.  The  sbotff  cannot  etmofait  a  deptttr,  unleas 
amtwwered  bj  the  board  of  county  cominiaaionew 
ao  to  do;  and  the  said  board  must,  when  so  oe- 
qiiMted,  determine  the  necesaity  therefor. 

2.  The  order  of  sach  board,  aatboriiins  or  re- 
foaiag  to  authorise  aecb  appointment,  maj  he 
reviewed  on  appeal  by  the  district  court. 

8.  When  such  appeal  is  taken,  there  must  be 
a  trial  de  doto  by  the  district  oomt. 
(SyUatea  by  the  Gowt.) 

Appeal  from  district  comrt,  Oaivm  coontr; 
3.  H.  Richards.  Judge. 

Application  was  made  by  plaintiff,  Daniel 
D.  Campbell,  sheriff  of  Canyon  county,  Idaho, 
to  the  board  of  county  commlsgtonera  of  said 
county  for  authority  to  appoint  a  deputy.  The 
application  was  denied  by  the  board.  The 
sheriff  took  an  appeal  from  the  order  of  the 
board  of  comity  commissioners  to  the  district 
court  The  district  court  reversed  and  set 
aside  the  order  of  the  board,  and  directed  the 
cotmty  commissioners  to  authorize  the  sheriff 
to  appoint  a  deputy,  and  fix  a  reasonable  com- 
(tenaatlon  for  the  aame;  and  the  board  aft- 
pealed.  Rerersed. 

John  T.  Motrlaoa,  lor  iqn^dlant.  w. 
BuaK  for  revondeaL 

UOOOAN.  €L  i.  Scetlon  181S.  Ber.  St 
Idataoh  la  aa  fbUowa:  "Srerr  eonnty  aSear 
except  probate  Judge,  coaunlatmer.  school 
auperlBtendent  and  conMwr  auy  appoint  aa 
many  deputies  as  may  be  neeeasafy  for  the 
Caltbfol  and  prompt  dlschaive  of  the  duties  of 
his  office."  This  section  of  the  statu  ce  vrl- 
deatiy  pbwea  the  qnaaUon  aa  to  whethw  ow 
or  more  deputies  are  required  to  properly  dl»- 
Charge  the  daUea  of  hla  offlee  wholly  wtthhi 
the  discretion  of  the  officer  """"g  the  ap- 
pointment Under  this  section  the  sheriff 
might,  whenever  be  deemed  there  was  a  ne- 
cessity dierefcv,  ajHKdnt  a  d^ty  or  depq,tIeB 
to  aaolat  him  In  the  discbarge  ot  his  duttea. 
With  this  discretlwi,  thus  vested  in  the  aher- 
Iff,  neither  Oe  commissioners  ncr  any  other 
eonnty  offiow  oonld  tnterfeie  In  any  manner. 
The  ewstitntion  (article  18,  i  6)  haa  made  a 
change  with  reference  to  this  matter.  The 
^OTlrion  relating  thereto  la  as  follows:  *^1ie 
ahariff,  aadltor,  ncoBdar,  and  <dei:k  ot  the  die- 


txlct  court  shall  be  empowered  by  the  ootrnty 
oonunlaaloners  to  appoint  aaxh  deputlea  and 
clerical  assistance  aa  the  business  of  their 
ofice  may  require;  said  deputies  and  dnrlcal 
aaaistants  to  rec^Te  such  coawaaatl<m  aa 
may  be  fixed  by  tSie  county  commissteoera." 
It  would  appear  from  this  provision  at  the 
Qonstltutlfm  that  the  ahoifl  haa  no  poww  to 
iqipolnt  a  deputy  unleaa  he  la  ao  anUiwtsed  by 
the  action  of  the  board  of  county  oonunia- 
alonors,  and  aaSd  boacd  Is  to  antborlae  falm  ao 
to  do  whw  the  business  of  the  office  may  re~ 
quli«.  Cleady,  tUa  questicn  ef  the  i^polnt- 
ment  Is  by  the  oonstltDtkm  aabmttted  entirely 
to  the  Judgment  of  the  county  cnaimlealonet^ 
and  therefore,  neceaaarlly,  the  dlacretlon  heie- 
ter<ffe  exevdaed  by  the  sheriff  la  taken  away, 
and  conferred  upon  the  board.  la  deteralnlne 
the  question  of  the  necessity  of  depnttaa,  the 
board  of  county  commissioners  acts  In  a  aeml- 
Jttdtclal  aqpadty;  that  la^  b  det«mtalng 
whetbar  the  bualneaa  of  the  office  nqotrea  one 
or  more  deputies,  they  most  gala  InCennatlan 
In  regard  to  the  amount  of  boalaeaa  tmnaaeted 
by  this  officer,  and.  In  doing  ao.  It  vltt  be  nec- 
essary for  them  to  reoetre  eridacv.  ritber 
written  or  onU,  or  both,  aa  to  the  amoaitt  of 
ench  bustnesi.  Baring  lecelved  thin  srldeBee. 
tb^  are  m  determine  the  matter  by  eoMiden- 
tton  of  die  same,  aa  to  whcthM  the  effieor 
riKMild  be  antbariaad  to  a^volmt  mm  or  more 
d^tlea.  Harlng  cenm  to  a  oetermlnatlon  of 
the  qaestlen,  the  order  must  be  entered  in 
their  moMda,  anthnriilng  aocb  appalntinent  cr 
reusing  to  do  sow 

In  this  case  the  record  doea  net  ahow  that 
the  board  of  eovnty  caBamUabnaca  waa  in- 
fonned  tai  any  manner  aa  to  tte.boataeaa  of 
the  tOnt  otaBta  the  amoimt  ef  fbea  coming 
Into  the  office;  and  It  *»ea  not  appear,  fkom 
tUa  r^ooid.  that  thay  recalTed  aor  erillenee 
whatever  to  gnlde  them  la  making  the  aeds' 
of  April  18th,  by  whtefa  they  cefiued  lo  cas- 
yewer  tha  aheaUT  to  appoint  m  Proa 
thta  ordw  of  the  board  the  aberiff  appenla  to 
the  district  covrt,  and  ftw  the  fttst  time  flies 
what  may  be  termed  a  "complaint'*  atatteft 
anbatantially,  that  he  la  a  taxpayer  ef  Oanyoa 
eouD^.  Idaho,  and  realdca  therein;  that  be  Is 
the  duly  cdected,  qimllfled,  and  acting  afa«lff 
of  said  connty;  that  on  the  day  of  April 
he  made  appllcatkn  to  the  bowd  of  connty 
commlBsioocrs  of  said  county,  asking  to  be 
empowered  to  appoint  a  depnty  for  the  Aer- 
ItTs  office  for  the  balance  of  the  then  preeent 
year,  at  a  salary  of  f  100  per  nenth;  Oat  on 
the  Uth  of  April  afeieaaU  the  boart  refoaed 
this  request;  that  the  appeUant  dnemwl  said 
order  Illegal  and  preJudtetaJ  to  the  pohllc  in- 
terests and  welfare  of  said  Canyon  connty; 
that  he  Is  personally  aggrieved  by  said  actkm; 
that  said  deputy  was  required  by  the  bastnesi 
of  Us  (dice;  that  tt  Is  Impossible  for  Urn  t» 
efficiently  attend  to  the  duties  of  aaM  office 
and  business  without  the  aaalstaiice  of  a  d«|^ 
uty.  Thereupon  the  attorney  tor  ttie  app^ 
lant  and  O.  H.  Hays,  district  attorney,  who 
appeared  for  the  beard  of  couaty  commlaalon- 
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ers,  entered  Into  the  following  stipulation,  snb- 
stantially:  The  plaintiff  is  the  Blierlff  of  Can- 
yon county,  and  has  been  since  tbc  7th  day  of 
January,  189u,  and,  acting  as  such,  the  said 
sheriff  made  application  to  the  board  of  county 
commlSBlooers  of  said  county  fbr  pcwer  to  ap- 
point a  deputy;  tliat,  at  the  time  of  such  aip- 
pilcatlon,  the  sheriff  had  no  other  assistance 
than  the  deputy  asked  for  in  said  application, 
and  has  not  tiad  since;  that,  at  the  time  of 
said  application,  and  ever  since,  and  at  all 
times,  the  duties  and  responsibilities  of  said 
office  necessitated  the  assistance  of  a  deputy 
as  applied  for,  and  that  $1U0  a  month  would 
t>e  a  reasonable  compensation  for  said  deputy; 
that  these  facta  were  made  known  to  the 
county  commissioners  at  the  time  of  said  ap- 
plication; that,  In  case  said  deputy  Is 
pointed,  and  said  oonnty  oonuuisstoners  are 
directed  to  appoint  aald  deputy,  he  aball  re- 
eelre  tfae  compensation  referred  to.  or  fixed, 
from  A|Mll  9,  ieU5.  Upon  sach  stlpBlatton  of 
fketa  the  oourt  dttlng  wltboot  a  Jury,  finds 
that  the  duties  and  responitbllltles  of  the  said 
ofllee  neoessltate  the  asslstanee  of  a  deputy, 
as  appbed  for  In  said  appUcatlOD.  and,  as  a  con- 
«ta8lom  of  law.  that  the  refasal  of  said  board 
to  allow  aatd  am>IIcat}on  was  error,  and  that 
the  plaintiff  herein  Is  entitled  to  an  order  from 
said  board  empowering  bim  to  appoint  satd 
deputy  at  «  reasonable  compensation;  and 
Judfnnent  was  entered  aooor^ngly,  ordertof 
and  dlreeUng  the  order  of  the  board  of  ooon^ 
comnilBeloners  to  be  set  aside,  and  directing 
the  said  board  to  empower  said  sheriff  to  ap- 
point said  deputy  and  Ox  a  ressonable  oom- 
peDsatlon  fbr  the  same,  and  for  costa 

Authorizing  the  sheriff  to  appolst  •  depvty 
being  wbcAly  wltbla  the  diseretloa  of  tbe 
board  of  cotmty  commissioners.  It  is  clear 
that  4hc  district  attorney,  or  tbe  attoraey  for 
tbe  board,  cannot  Stipulate  away  this  dls- 
cretkm;  and  when,  as  appears  In  this  itlpnla- 
tlon,  he  has  'd^tuiaed,  for  the  board,  that 
tbe  assistance  of  a  deputy  Is  necessaiy  for 
the  proper  transaction  of  tbe  public  business 
In  rtiarge  of  the  sheriff,  and  tliat  $U)0  would 
lie  a  reasonable  sum  |>er  month  as  eompen- 
sation  for  said  depaty,  and  that  his  compM- 
aatlon  sbooM  commence  on  Aptll  II,  18U6,  It 
is.  Id  effect,  stipulating  away  the  dleeretlon  of 
tbe  coanty  oommisRioners,  and  la  beyond  tbe 
power  of  tbe  dtotrict  attorney  so  to  do.  Aa 
stated  before,  ttie  county  oommlsslotiers  shoald 
determine,  tbemselviee,  upon  -t^e  evldenoe  pre- 
sented, whether  the  bosineBS  of  ttae  offloe  of 
the  sheriff  requires  tbe  aivlstance  €i  a  deputy, 
when  application  for  such  deputy  Is  made. 
Having  so  determined,  they  sbonld  enter  their 
order.  This  order,  by  the  starate,  like  all 
other  orders  of  tbe  board  of  ooanty  commis- 
sioners, is  made  appealable  to  the  district 
court  in  and  for  the  proper  county.  The  trial 
In  the  district  court  is,  like  sll  other  trials,  a 
trial  de  noro  upon  the  evidence  presented; 
atMl,  upon  such  trial,  tbe  Judge  of  the  disrriet 
coart  with  w  without  a  Jury,  as  the  case 
Mj  be,  bu  tiie  right  to  dtosct  the  osunlar 


commissioners,  as  In  this  case,  either  to  re- 
fuse to  empower  tbe  sheriff  to  appoint  a 
deputy,  or  to  authorize  him  to  make  such  a[>- 
polntment,  as  tbe  case  may  seem  to  Justify. 
Inasmuch  as  the  board  of  county  commission- 
ers seem  to  have  acted  without  evidence  Id 
tbe  matter,  so  far  as  the  record  shows,  and 
88  the  district  attorney  has  practically  stipu- 
lated away  the  discretion  of  ttie  beard  of 
county  commisatoners  by  a  stlpnlatlon  sbined 
by  him,  and  as  tbe  district  court  has  acted 
upon  this  statement  of  facts,  and  taken  for 
granted  that  the  district  attorney  bad  a  riglit 
to  so  stipulate,  it  will  be  necessary  to  send  the 
cause  back  tat  a  new  trial,  or  for  further  pro- 
ceedings In  accordance  with  this  opinion;  tliat 
la,  the  board  of  county  commiaaionerB  should 
act  upon  evidence  in  maUng  their  order.  If 
an  appeal  U  tak^  to  tbe  district  court.  It  Is 
a  trial  de  novo*  and  the  district  court  also 
acts  upon  proper,  competent  evidence. 

Consideiable  was  said,  in  the  argument  of 
the  cause  In  this  court,  in  regard  to  tbe  power 
of  the  board  to  authorize  the  appointment  of 
a  deputy  unless  the  fees  coming  Into  the  office 
of  the  sheriff  should  be  sufficient  to  pay  said 
deputy.  The  attorney  for  the  appellant 
claimed  that  no  deputy  could  be  appointed 
who  was  to  be  paid  by  tbe  coanty;  in  other 
words,  that,  if  tbe  fees  coming  -to  the  office 
of  the  ^eriff  aboold  not  be  sufficient  to  pay 
tbe  deputy,  none  should  be  appointed,  and 
that  the  compensation  of  such  deputy  shoald 
come  from  fees  the  same  as  the  compensa- 
tion of  the  sheriff,  and.  If  the  fees  were  not 
sufficient  to  pay  him,  that  he  could  receive  no 
salary  from  the  county.  After  a  careful  con- 
sideration of  the  complaint  tn  this  case,  and 
of  the  stipidation.  It  la  dear  that  ttda  propo- 
sition Is  not  submitted  to  this  court,  and  there- 
fore it  would  not  be  proper  or  possible  for 
the  court  to  give  an  opinion  with  r^erence  to 
that  matter;  but,  certainly,  the  amount  of 
fees  coming  Into  the  sheriff's  office  would  be 
a  proper  consldeTatlon  for  i}ie  board  of  cona- 
ty  conmilssioners,  la  making  op  their  op4nkm 
as  <o  w4iether  one  or  more  deputlea  were  dpc- 
esaary,  under  the  clrenmstanees.  The  deci- 
sion of  the  district  conrt  is  reversed,  and  the 
cause  remanded  fbr  further  proceedings  In  ac- 
cordance with  this  opinion.  If,  In  tbe  opinion 
of  the  district  conrt.  the  catise  is  properly  be- 
fore K  on  this  appeal,  It  will  only  be  neces- 
sary for  the  district  conit  to  take  sucb  evi- 
dence as  would  enable  It  to  determine  the 
necessity  for  such  appointment  Inasmuch  as 
the  board  of  county  commlsaloners  took  no 
action  witb  reference  to  compensation,  it  wlU 
remain  for  them.  In  case  It  is  determined  that 
they  sbonld  empower  the  eh«W  tn  appoint  a 
deputy,  to  fix  the  compensation  which  he  shidl 
receive.  Whether  this  compensation  Is  to 
come  from  the  county,  or  from  tbe  fees  only, 
Is  not  befoR  this  court,  and  cannot  be  de- 
termined tor  that  reason.  Tbe  Jndcmant  la 
reveraed. 

HUSTON  and  SULLIYAN,  JJ^  cancoA 
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BAFT  aiTBB  LAND  &  OATTLB  CO.  et  aL  t. 

LANGFORD. 

(Snpteme  Court  of  Idaho.   Dec.  S,  1896.) 

Biu.  TO  BitroRCB  Ueorbb. 

Where  a  decree  has  been  entered,  settling 
and  adjnstfjis  the  rights  of  various  parties  to 
the  waters  of  a  stream,  aod  enjoining  the  use  or 
appropriation  of  said  waters  otherwise  than  as 
proTided  in  such  decree,  the  remedy  for  a  viola- 
tion  of  the  provisioDii  of  such  decree,  where 
neither  a  change  of  parties,  conditions,  or  inter- 
ests appears,  is  not  by  bill  to  enforce  the  decree^ 

<S7llabua  by  the  Court) 

Appeal  from  district  oonrt,  OasBia  connty; 
O.  O.  StO(ABlag«r,  Judge. 

Action  by  Baft  River  Land  &  Cattle  Com- 
pany and  otben  against  FrandB  Longford. 
Jodgment  tor  plalntlffB.  Defendant  appeals. 
Beversed. 

Zane  &  Costigan,  for  appellant  Arthur 
Brown.  James  H.  Hawley,  and  K  S.  Hamp- 
ton, for  respondents. 

HUSTON,  J.  In  October.  1803,  a  decree 
was  entered  In  the  district  court  for  Caaada 
county  settling  and  adjusting  the  rights  of 
rariotts  parties,  including  the  parties  to  this 
suit,  to  the  waten  of  Raft  river.  Brery 
question  involTlng  the  rights  of  the  parties 
to  that  litigation  In  the  premises  was  con- 
sidered, passed  njwn,  and  settled  by  that  de- 
cree. It  is  now  claimed  by  plalntUts  in  this 
suit  that  there  has  been  a  rlolatlon  of  the 
decree  by  defendant,  and  this  action  Is  in- 
stituted to  carry  out  the  decree  of  October 
S,  1803.  We  do  not  think  this  la  the  proper 
proceeding  to  enforce  a  decree  of  this  char- 
acter. No  new  facts  bare  arisen  which 
could  warrant  w  excuse  disobedience  to  the 
decree.  At  least,  none  appear  in  the  record. 
The  decree  was  definite,  and  concluairely 
settled  and  adjudicated  aU  the  rights  of  the 
parties  In  the  premises,  and  prohibited  and 
enjoined  erery  pmon  from  taking  any  wa- 
ter whatsoever  from  said  Baft  river,  other- 
wise than  as  provided  in  said  decree. 
"Where,  from  any  cause.  It  becomes  Imprac- 
ticable to  carry  the  decree  Into  eiraciitlon,  a 
bill  may  be  exhibited  to  execute  or  confirm 
the  decree*  and  settle  and  ascertain  the  ric^t 
of  the  paiUes.  •  •  •  The  bill  mnat  state 
the  reason  and  drcnmstances  why  the  de- 
cree has  not  been  and  cannot  be  carried  Into 
execution  without  turtiier  order  and  assist- 
ance of  the  court,"  etc.  None  of  these  Cacts 
or  conditions  are  manifest  from  the  com- 
pliUnt  or  from  the  testimony.  A  violation 
ot  tba  twma  of  the  decree  Is  substantially  all 
that  Is  averred,  and  for  that  the  law  gives  a 
wmplete  and  adequate  remedy,  but  not  by 
this  proceeding.  6  Am.  ft  Bug.  Enc.  Law, 
773.  Judgment  of  district  court  revwsed, 
with  ooata. 

MOBOAN*  a  and  SUUJYAN,  J.,  con- 
cur. 


ARAVB  T.  IDAHO  CANAL  CO. 
(Supreme  Court  of  Idaho.    Dec  8,  1886.) 

ClWAL— FLOODINQ  Ad/OINISO  LaSDS — 1jIABII.ITIBS. 

One  meeting  ,or  iwintnintng  ^  canal  along 
the  line  of  another's  land  Is  liable  for  any  dam- 
age resulting  tram  a  want  of  proper  care  in  the 
management  of  the  same,  or  for  want  of  psopcr 

care  in  its  construction. 
(Syllabua  by  the  Court) 

Appeal  from  district  court,  Biwyhaim  coun- 
ty; D.  W.  Standrod,  Judge. 

Action  by  WiUlam  Arave  against  the  Idaho 
Canal  Company.  Judgmoit  fer  plaintiff.  De- 
fendant appeals.  Afflnned. 

Reeves  ft  Terrell,  for  ^^tilant;  r.  & 
Dletrldi,  for  respondent 

HUSTON,  J.  The  plaintiff  in  the  spring  of 
1894  was,  and  for  many  years  prior  thereto 
had  been,  the  ovncr  and  In  the  posaeadon 
and  occupancy  of  the  N.  W.  H  of  BeetlDn  28, 
township  1  N.,  of  range  88  B.  of  the  Boise 
mwldlan,  In  the  county  of  Bbigliam,  state  ot 
Idaho,  and  had  made  valuable  imiirovementa 
thereon  In  the  way  of  houses,  bams,  om- 
houses,  fences,  etc,  and  was  at  the  date  last 
mentioned  udng  and  occnpylDg  said  premlsei 
as  a  home  for  himself  and  family.  About  the 
year  1890,  the  defendant  corporation  coo- 
Btmeted  a  large  canal,  running  aJxatg  the 
westerly  side  of  the  idalntUTs  said  homestead, 
and  adjacent  thoreto,  and.  In  the  construction 
of  said  canal,  built  and  erected  high  onbank- 
ments  along  the  line  of,  and  as  a  part  of, 
said  canal,  and  put  a  flume  across  and  ob- 
structed the  channel  of  Sand  creek,  a  natural 

water  course  running  along  the    line 

ot  phdntlff's  mSa  homestead.  PlalntUTs  said 
land  slopes  In  the  direction  of  said  canal  and 
embankments,  and  the  water  from  rains  and 
the  melting  snows  upon  plalntUTs  aaid  land 
and  the  foothills  lylug  contlgooua  thereto  all 
flows  across  plalnture  said  lapd  towards  said 
embankments,  and  before  the  amstractlon  of 
said  canal  said  wate  all  naturally  flowed  oS 
from  plaintiff's  land  wlOuut  damage  thexeto, 
and  did  not  stand  thereon.  Plaintiff 
that,  by  reason  of  the  erection  of  said  canal 
and  embankmoita  without  proper  means,  as 
by  gates  or  other  aiqyllances,  to  prevent  sach 
a  result,  the  water  which  would,  and  before 
the  constmctlon  ot  said  canal  did,  flow  off 
from  the  said  lands  of  the  plalntu^  was,  by 
reason  and  on  account  of  the  constroetlim  of 
said  canal  of  the  defendant  as  aforesaid, 
dammed  and  bailed  up,  npon  the  land  of 
plaintiff,  to  the  extent  of  flooding  his  dwelling 
house,  bams,  outhouses,  and  granary,  and 
destroying  a  large  amount  of  property,  to  wit, 
hay,  seeds,  grain,  and  bult  and  gnatly  dam- 
aging his  house  and  household  furniture,  etc; 
and  he  claims  damages  therefor  to  the  amount 
of  91,750,  and  prays  Jodgment  therefor,  and 
that  th«  defendant  be  perpetually  restrained 
and  enjoined  from  maintwiiriny  Bald  canal,  etc 
The  defendant  admits  ownership  ot  land  In 
plaintiff  and  construction  of  canal  by  defend- 
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ant,  and  denies  damage,  or,  if  any  resulted. 
It  was  attributable  to  the  extraordinary  cbar^ 
acter  of  the  season,  and  not  to  any  wrongful 
act  or  neglect  of  defendant  Trial  was  had 
before  the  court  with  a  Jury,  and  resulted  In 
a  verdict  Id  favor  of  plaintiff  for  the  sum  of 
¥370,  upon  which,  after  filing  certain  findings 
of  Its  own,  the  court  entered  Judgment,  in 
favor  of  plalntUf  and  against  the  defendant, 
for  said  sum  of  $370  and  costs,  and  also  en- 
tered a  decree  that  the  defendant  do  so  change 
that  portion  of  Its  said  canal  "lying  and  be- 
ing on  the  westerly  aide  of  and  adjacent  to 
plaintiff's  farm  or  homestead  as  to  afford  a 
passage  or  passages,  outlet  or  outlets,  for 
waters  gathering  or  ffowlng  upon  the  lands 
lying  easterly  from  and  adjacent  to  said  por- 
tion of  said  canal,  sufficient  to  allow  such 
water  to  flow  and  pass  off  from  said  lands." 
From  this  Judgment  the  defendant  appeals, 
and  also  from  the  order  denying  motlpn  tot 
new  trial. 

Much  of  appellant's  brief  is  token  up  with 
a  discussion  of  the  evidence  in  the  case.  We 
thlnlc  the  verdict  of  the  Jury  and  the  findings 
of  the  court  are  fully  sustained  by  the  evi- 
dence. In  fact,  there  is  little  or  no  conflict 
in  the  evidence  upon  any  material  Issue.  Ap- 
pellant's contention  that  plaintiff  was  guilty 
of  contributory  negligence  Id  erecting  his 
bouse  and  oth^  Improvements  where  they 
were  liable  to  be  damaged  by  the  canal  of 
defendant,  subsequently  constructed,  is  not 
maintainable;  nor  is  the  app^lant's  position 
strengthened  by  the  fact  that  there  was  a 
Bmall  Irrigating  ditch,  on  the  Hue  where  de- 
fendant's canal  was  constructed,  at  the  time 
plaintiff  built  his  house  and  other  buildings. 
The  maxim,  "So  use  your  own  property  as 
not  injure  the  rights  of  another,"  applies  as 
well  to  corporations  as  to  Individuals.  Ap- 
pellant's claim  that  the  corporation  defendant 
Is  not  called  upon  to  consider  or  respect  the 
lights  of  settlers  along  the  line  of  Its  canal, 
who  have  made  such  settlement  subsequent 
to  the  location  of  the  canal,  Is  not  only  un- 
supported by  law,  but  Is  repugnant  to  every 
principle  of  eqal^  and  good  conscience.  The 
Judgment  of  the  district  court  la  affirmed, 
with  costs. 

MORGAN,  a  J„  and  SULLIVAN,  con- 
cur. 


OLBVBLAND  v.  ANDRBWS  et  ti. 
(Supreme  Court  of  Idaho.    Dec.  3.  1896.) 
Exemptions— HoRBKs  Used  Bcsikbbs. 
Where  the  plaintiff,  having  been  incapaci- 
tated by  Injuries  from  pnisnlng  the  employment 
in  which  he  had  been  engaged  apoo  a  railroad, 
purchases  a  pair  of  horses  for  the  purpose  of 
engaging  in  tne  bouness  of  a  teamster  or  dray- 
man, and  where  the  evidence  shows  conclusively 
the  m»a  fides  of  sndi  Intention,  such  horses  are 
exempt  from  levy,  althoogh  tlie  plaintiff  has  not 
actually  entered  upon  such  business. 
(Syllabus  by  the  OourU 
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Api>eal  from  district  court,  Bannock  coun- 
ty; D.  W.  Standrod,  Judge. 

Action  by  Harper  Cleveland  against  Henry 
Andrews  and  others.  Judgment  for  plain- 
tiff, and  defendants  appeal.  Affirmed. 

Quarles  &  Willis,  for  appellants.  Beevea 
As  Terrell,  for  respondent 

HUSTON,  J.  The  facts  In  this  case,  aa 
they  appear  in  the  record,  are  substantially 
as  follows:  The  plaintiff,  having  been  In- 
jured while  in  the  employ  of  a  railroad,  was 
compelled  to  seek  other  means  of  earning  a 
livelihood  for  himself  and  family,  and,  to 
this  end,  purchased  a  pair  of  horses,  and  waa 
negotiating  for  a  wagon,  with  the  Intention 
of  engaging  in  the  business  of  a  teamster 
or  drayman,— a  business  bi  which  he  had 
been  engaged  prior  to  bis  employment  by  the 
railroad  company.  Before  be  bad  completed 
bia  outfit,  the  horses  were  seized,  upon  a 
writ  of  attachment  iasucd  against  plaintiff, 
by  tfae  defendant  Andrews,  as  constable. 
Plaintiff  brings  bis  action  of  claim  and  de- 
livery ag»loBt  defendant  Andrews  as  con- 
stable, and  tbe  other  defendants  aa  sureties. 
The  cause  was  tried  by  a  Jury,  who  rendered 
a  special  verdict  for  plaintiff,  and  from  the 
Judgment  entered  upon  sndi  verdict  this  ap- 
peal is  taken. 

Tbe  only  question  raised  by  this  rectnrd  is, 
was  the  property  levied  upon  exempt,  vaAet 
the  statutes  of  Idaho?  Snbdlvislon  6  of  sec- 
tion 4480  proTldea  that  **two  oxen,  two 
horses,  or  two  mules,"  etc.,  "by  tbe  use  of 
wbltdi  a  cartman,  drayman,  truckman,  huck- 
ster, peddler,  backman,  teamster,  or  other 
laborer  taabltuaHy  earns  bia  living,"  etc..  Is 
exempt  from  execntlon.  It  is  contended  by 
appellant  tiiat,  aa  tbe  plaintiff  bad  not  ac- 
tually engaged  In  the  business  of  a  drayman 
or  teamster  at  the  time  tbe  levy  waa  made, 
the  property  does  not  come  within  the  pro- 
visions of  the  statute.  While  courts  sbonld 
be  careful  that  tbe  beneficent  purposes  of 
statutes  like  the  statute  of  exemptions  are 
not  blade  the  means  or  excuse  for  fraud,  It 
Is  equally  important  that  tbe  palpable  intent 
of  tbe  law  should  not  be  defeated  by  mere 
technicalities  or  strained  construction.  No 
auspidon  is  cast  upon  the  bona  fides  of  the 
plaintiff  In  this  action.  Tbe  evidence  shows 
conclusively  that  he  was  acting  in  the  ut- 
most good  faith,  and  was  proceeding  as 
speedily  as  waa  possible,  under  the  circum- 
stances in  wbltA  his  misfortunes  had  placed 
him,  to  engage  again  In  the  business  or  avo- 
cation in  which  be  waa  engaged  before  bis 
employment  by  tbe  railroad  ctnnpauy.  We 
think  bia  case  la  clearly  within  the  spirit 
and  Intent  of  tbe  statutcr^hat  tbe  taorsea 
were  exempt.  See  lUllot  v.  Hall.  2  Idaho, 
1142,  81  Pac.  796.  The  Judgment  of  the  dis- 
trict court  Is  affirmed,  with  irosts. 

MORGAN,  0.  J.,  and  SULLIVAN,  J.,  con- 
cur. 
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FBANTZ  T.  IDAHO  ARTESTAN  WEtL  H 
DRILLING  CO. 
(Snpmne  Oourt  of  Idaho.   Dec  3.  1896.) 
-  LmiTATiOKB — Personal  Phitilkqb — Accrual  or 
Caubb  of  Actio:4. 

1.  The  defendant,  a  corporation,  having  a  jndfl^ 
ment  rendered  against  it,  upon  which  the  sale 
of  its  property  waa  immiDetit,  not  being  able  to 
procure  money  to  satisfy  said  judgment  upon 
Its  own  credit,  the  money  was  raised  by  certain 
stockholders  upon  their  individual  note,  the  cor> 
poration  agreemg  to  protect  them  from  the  pay- 
ment of  said  note.  The  corporation  paid  a  poi^ 
tton  of  said  note;  the  balance  was  paid  by  the 
indivldoals.  UfJ^,  that  the  corporation  was  lia- 
ble to  the  parties  so  paying  for  tbe  amonot 
paid  by  them.  And  the  cause  of  action  accrued 
at  the  time  said  payments  were  made. 

2.  The  statute  of  limitations  is  a  peraonal  privi- 
lege, and,  to  be  made  available,  must  be  pleaded. 
It  cannot  be  interpoaed  bjr  argommt  or  Infer- 
ence. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Bannock  coant7; 
D.  W.  Standrod,  Judge. 

Action  by  J.  I.  Frantz  against  the  Idaho 
Artesian  Well  &  Drilling  CompaDy.  Judg- 
ment for  plaintiff.  Defendant  appeals.  Af- 
firmed. 

H.  V.  A.  Ferguson,  for  wpellaot  Beerea 
&  Terrell,  tar  respcmdait: 

HUSTON,  J.  This  Is  an  appeal  from  a 
Judgment  of  the  district  court  for  Bannock 
connty.  The  facts  are  substantially  as  fol- 
lows, as  shown  by  the  record:  In  August, 
1891,  the  defendant  was,  and  for  some  time 
preTlons  to  that  date  bad  been,  a  corporation 
organized  under  the  laws  of  Idaho,  and  do- 
ing business  in  this  state.  Being  In  need  of 
money  to  carry  oo  tbe  business  in  wblcb  they 
were  engaged,  and  not  being  able  to  procure 
the  same  upon  the  credit  of  tbe  corporation, 
at  a  stockholders'  meeting,  held  on  the  5tb 
day  of  August,  1891,  tbe  following  record  was 
made:  "Meeting  called  to  devise  means  to 
raise  money  to  satisfy  a  Judgment  rendered 
In  district  court  against  the  Artesian  Well 
and  Drilling  Company  In  favor  of  the  Carlisle 
Manufacturing  Company  of  Carlisle,  Pa.  It 
was  moved  and  seconded  that  a  note  payable 
at  tbe  First  National  Bank  be  made  to  satisfy 
said  judgment,  and  that  a  mortgage  be  exe- 
cated  to  protect  the  signers  of  said  note,  cov- 
ering tbe  entire  plant  of  the  concern.  Car* 
rled."  It  Is  contended  that  this  action  of 
what  was  said  to  be  a  stockholders'  meeting 
was  void.  It  not  having  been  held  in  con* 
formlty  with  law  or  the  charter  or  by-laws 
of  the  company.  Nevertheless.  In  pursuance 
of  the  same.  It  being  ascertained  that  no  mon- 
ey could  be  procured  upon  the  credit  of  the 
company,  the  plaintiff  and  three  others,  mem- 
bers and  stockholders  In  the  company,  pro- 
cured from  the  First  National  Bank  of  Poea- 
tello  the  sum  of  $1,700,  giving  their  personal 
note  therefor,  and  which  said  sum  of  $1,700 
was  by  them  paid  into  the  treasury  of  said 
company  for  the  purpose  of  meeting  the  exi- 
gency aforesaid;  said  company  at  the  same 


time  extecutlng  and  delivering  to  said  partl(«. 
to  secnre  to  them  the  payment  of  said  sum 
Of  $1,700,  the  note  and  mortgage  heretofore 
meutlonedJ  When  the  note  given  to  the  hank 
by  tbe  plaintiff  and  his  co-makers  became 
due.  Its  payment  was  extended;  another  note, 
being  signed  by  four  additional  parties,  was 
given.  In  the  meantime  the  amount  of  the 
first  note  given  had  been  reduced  to  abont 
$1..S00  by  payments  made  by  the  defendant 
corporation,  and  for  this  latter  amount  th^ 
note  of  the  four  original  makers  and  four  ad- 
ditional parties  was  given.  In  tSie  langtiage 
of  plaintlCf  (testifying):  "When  that  note  be- 
came due,  we  all  spilt  up,  and  gave  an  Indi- 
vidual note,  except  West,  and  he  gave  his 
note,  and  we  signed  with  him."  The  trans- 
action last  mentioned  occurred  on  April  10. 
1S&4,  and  the  notes  so  given  have  be^  paid 
by  the  parties  who  gave  them.  TUs  action 
Is  brought  by  plaintiff  to  recover  from  tbe 
defendant  corporation  the  amount  of  money  so 
paid  by  him,  alleged  in  his  complaint  to  be 
some  $868.  The  cause  was  tried  before  the 
court  without  a  Jury,  and  judgment  rendered 
for  plaintiff,  from  which  defendant  takes  this 
appeal. 

It  is  claimed  by  appellant  that  the  findings 
and  judgment  of  the  court  are  not  supported 
by  the  evidence,  because:  First.  The  plain- 
tiff and>three  other  persons  made  their  note  to 
the  First  National  Bank  of  Pocatello  for  a 
certain  sum  of  money,  which  they  procured 
and  loaned  to  the  defendant  corporation.  That 
there  was  no  privity  or  contractual  relation 
between  tbe  plaintiff  and  his  co-makers  of 
the  first  note,  and  the  defendant.  We  can- 
not accept  this  contention.  The  record  shows 
conclusively — In  fact,  there  is  no  dlsagreemeot 
between  parties  as  to  tbe  facts— that  the  cor- 
poration defendant  required  a  certain  sum  of 
money  to  protect  them  from  a  sale  of  their 
property  upon  execution.  Not  being  able  to 
raise  the  money  upon  tbe  credit  of  the  cor- 
poration, they  say  to  the  plaintiff  and  his  co- 
makers of  the  first  note,  "Ton  raise  the  mon- 
ey for  us,  and  we  will  secure  yon  by  a  note, 
and  chattel  mortgage  upon  the  property  of 
the  company."  The  money  being  raised  and 
paid  over  to  and  accepted  by  the  defendant, 
the  defendant  executes  Its  note  and  mortgage 
to  the  makers  of  the  note  to  secure  them  ins 
stated  In  the  resolution  of  the  stockholders' 
meeting)  against  the  payment  of  the  note  to 
the  bank.  That  this  was  the  anderstandlog 
of  all  parties  Is  shown  by  the  fact  that  the 
defendant  corporation  paid  several  hundred 
dollars  to  the  bank  upon  the  note  before  It 
became  due.  With  these  facts  admitted,  how 
can  It  for  a  moment  be  contended  that  there 
was  no  privity  or  contractual  relation  exist- 
ing between  the  makers  of  the  note  and  the 
defendant?  The  plaintllTB  right  of  actlun 
accrued  upon  the  payment  by  him  of  his  noie. 
given  for  the  benefit  and  behoof  of  the  de- 
fendant corporation,  and  he  was  not  requirrHi 
to  resort  to  an  attempted  enforcement  of  the 
mortgage  of  doubtful  validity.  The  complaint 
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stated  a  good  csom  of  aettoo  ante  our  itat- 

utea.  As  the  caiue  of*actk»Q  did  not  acenw 
untU  April.  tSM,  the  atatnte  of  llmltatloiw 
ooiUd  not  avail  tlw  d^endant*  eren  had  U 
been  interposed,  v^ieb  It  was  not  The  atat* 
ate  of  Umltatlona  la  a  personal  prlTlIege.  and 
Buat,  to  be  made  available,  be  pleaded  direct- 
ly. It  cannot  be  Interposed  by  argument  or 
inference.  Tbe  complalDt  ia  endMy  soffl- 
dent  It  atatea  a  cause  of  action  whlcli  is 
fully  made  out  by  tbe  proofa.  Tbe  Jvdgmoit 
of  tbe  district  court  ia  affirmed,  with  costs. 

MORGAN,  a  J.,  and  8ULUVAN,  3^  con- 
cat. 


KORTHWISTBBN  A  PACTPIO  HYPO- 
TUEEK  BANK  t.  3UKSDORF  et  aL 
(Sapmne  Court  of  Waahington.   Not.  U,  1896.) 

KbMOTU.  OV  CAUBBS^TllfS  rOB  APPUOATIOlf. 

1.  In  an  aetioD  to  fofwdose  a  mortgage,  there 
Is  DO  RUcli  Bramble  controvers;  aa  will  entitle  the 
mortgagor  to  a  remoral  to  the  federal  court,  the 
CDmplaint  representing  that  the  other  defendants 
dalm  aome  Inteceat  in  the  Iftod.  and  oUegiug  that 
it  is  Mibaeqnent  to  tbe  aiortgage. 

2.  Application  (or  removal  of  cause  to  the  fed- 
eral court  is  properly  denied,  where  made  after 
an  extendon  of  time  for  answering. 

Appeal  from  superior  court,  Spokane  coun- 
ty; James  Z.  Moore,  Judge. 

Action  by  the  Northwestern  ft  Pacific  Hy- 
potheek  Bank  (Northweetem  &  Pacific  Mort- 
gage  GompaDy),  a  corporation,  against  Stella 
B.  Suksdorf  and  others.  Jndfcment  for  plain- 
tiff. Defendant  Suksdorf  appeals.  Affirmed. 

Samuel  R.  Stem,  tar  appellant  Blake  ft 
Post,  tax  respondenL 

SCOTT,  J.  The  error  complained  of  in 
this  case  was  the  denial  of  the  apiKlIant'a 
application  for  a  transfer  of  the  cause  to 
tbe  federal  court.  The  action  was  brought 
to  foreclose  a  mortgage  given  by  the  ap- 
pellant and  her  husband,  Henry  F.  8uk»- 
dorf.  upon  laud  In  S|>okane  county.  The 
other  defendants  were  represented  as  claim- 
ing some  interest  in  said  lands,  which,  it 
was  alleged,  was  subsequent  to  tbe  plalntifT's 
mortgage.  The  defendants  were  served  wi.fa 
process  In  said  action,  tbe  aerrice  upon  appel- 
lant being  by  publication.  She  was  a  resi- 
dent of  the  state  of  Oregon.  She  appeared  in 
tbe  action  an  September  16,  l(jU5.  and  made  a 
motion  for  security  for  coats.  Thereafter,  on 
October  14ith,  the  default  of  all  the  defend- 
ants excepting  appellant  was  entered:  A  mo- 
tion for  judgment  made  tbe  plaintiff  was 
denied,  smd  appellmit  was  granted  an  exten- 
sion of  time  untU  October  23,  18i)5,  within 
which  to  answer.  On  said  last  date  appellant 
made  the  application  In  quratlon  for  a  trans- 
fer of  the  cause  to  the  federal  court,  which 
was  denied.  There  was  no  error  In  denying 
tbe  application  for  a  transfer.  Tbe  complalut 
stated  but  a  singie  cause  ot  action  against  all 
tba  d^endants,  and  tbey,  w  some  of  Uiem,  at 


least,  aalde  from  appellant,  were  necenaiy 
parties  to  a  conplete  determination  of  tto- 
pkdntKTs  rights,  and  there  was  lU'  suck  se^^ 
arable  controT«qy  aa  would  entUla  tbe  ajfptH- 
last  to  a  tnnster  of  tba  caose.  FnrtbermMcv 
the  application  was  properly  dtnted  In  cooae- 
quence  of  not  having  been  seasonably  madck. 
Appellant  was  In  default  The  extension  sf 
ttrne  which  was  granted  was  to  allow  bar  to 
answer,  and  sboold  not  be  held  aa  harfng  en- 
laired  the  time  within  which  eh«  coald  ai^ 
Dor  a  transfer  of  the  cause  to  the  fedt*rai  court;^ 
as  such  application  shouM  hare  been  made  be- 
fore the  expiration  of  tbe  time  fixed  by  statute 
within  wtdiHl  sbe  was  called  upon  to  answer. 
Affirmed. 

HOYT,  C.  J.,  and  DUNBAR,  ANDERS,  and 
GOBDON,  JJ.,  concur. 


D.  M.  OSBORNB  ft  CO.  r.  STBYBNS  et  at 
(Snpzeme  Court  of  Washington.  Nov.  IV  1S064 
Action  ovr  Notk  —  PLBAmifo  —  Allboatior  or 

OWKBRSRIP. 

An  allegation,  In  a  complaint  on  a  note  br 
one  not  the  payee,  that  the  payee  for  value  and 
before  maturity  indorsed  the  note  by  writing  hla 
name  across  ttie  back,  and  that  "plaintiff  is  now 
the  owner  and  holder'*  of  said  note,  is  a  enfficieat 
allegation  of  owneraliip  in  plain tifl!,  aa  againat  a 
general  demnzrer. 

Appeal  from  superior  court,  Klttttaa  cood- 
ty;  Carroll  B.  Graves,  Judge. 

Action  by  D.  M.  Osborne  ft  Oo.  against 
Cyrenus  B.  Stevens  and  otliers.   Prom  a 
judgment  entered  on  an  ordw  ■uatninlns 
demurrer  to   tbe  complaint   plaintiff  «|^ 
peals.  Reversed, 

W.  S.  Smith,  for  appellant  Balpb  Kauff- 
man,  tar  respondenta. 

HOYT,  C.  J.    The  superior  eonrt  snstain- 
ed  a  demurrw  to  the  complaint  filed  in  tbls- 
actlon,  and,  the  plaintiff  electing  to  stand' 
upon  such  complaint,  judgment  was  enter- 
ed against  It  from  which  It  baa  prosecuted 
this  appeal.    Tbe  only  auggeatlon  as  to  tlw 
iuRuffldency  of  tbe  complaint  was  that  tbe- 
title  to  the  notes  upon  which  the  action  > 
was  brought  was  not  shown  to  be  in  the- 
plaintiff.    It  appeared  from  the  complalirt 
that  the  notes  were  made  to  one  Alexander- 
A.  Munson,  and  tbe  allegatloua  as  to  the 
ownership  of  the  plaintiff  were  "that  for 
value  and  before  maturity,  Alexander  A. 
MuoBon   Indorsed   said   notes   by  writing 
acrosB  the  back  of  each,  before  delivery, 
the   name   'Alexander   A.   Munson*;  that 
plaintiff  la  now  tbe  owner  and  holder  of 
said  notes  and  mortgage."    These  allega- 
tions were  not  so  full  and  definite  as  tbey 
should  have  been,  and  tbe  complaint  on  that 
account  might  have  been  open  to  a  motion 
to  make  more  definite  and  certain;  but  tbey 
were.  In  our  <^lnlon,  sufficient  when  at- 
tacked by  general  donnrrer.   Tbft  old  mla- 
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as  to  the  strictness  with  wblcb  pleadings 
shall  be  construed  against  the  pleader  haa 
been  mncb  modl&ed  under  the  reformed  pro- 
cedure, and  thereunder  It  Is  held  that  plead- 
ings shall  be  aided  by  all  Intendments 
which  reasonably  flow  from  the  language 
used.  The  allegatlonB  of  thla  complaint, 
aided  by  such  intendments,  were  auffldent 
to  show  title  In  plaintiff  to  the  notes  In 
question.  The  Judgment  wUl  be  reversed, 
and  the  cause  remanded,  with  directions  to 
oTerrule  the  demurrer  to  the  complaint,  and 
proceed  with  the  cause. 

AJ<TDEBS,  SCOTT,  and  GOBDON,  JJ^ 
concur. 


OLERF  T.  MONTGOMERY  et  aL 

(Supreme  Court  of  Washington.  Not.  12, 189S.) 

Fbaodduht  CoKTiTAiroi— Bona  Fma  Pobchassb 
— Attaobhimt. 

A  debtor  conveyed  land  to  his  wife  In  frand 
of  hlfl  creditors.  Afterwards  a  creditor  aaed  the 
husband,  and  the  aherifF  levied  on  the  interest  of 
the  busbaod  in  the  land  by  filing  a  copy  of  the 
writ  and  notice  of  attachment  in  the  county  audi- 
tor's office.  Htid,  that  a  snbaeqaent  purchaser 
from  the  wife  for  value  without  actual  notice  of 
the  levy  WEB  a  bona  fide  purchaser  without  notice 
of  any  incumbrance. 

Appeal  from  superior  court,  Kittitas  county; 
Carroll  B.  Graves,  Judge. 

Action  by  John  P.  Olerf  against  J.  M.  Mont- 
gomery, 8.  F.  Montgomery,  his  wife,  and  R. 
H.  Chrlstlanson,  to  set  aside  as  fraudulent  a 
conreyance  of  land  made  by  defendant  Mont- 
gomery to  his  wife,  and  to  have  plaintiff's 
judgment  declared  a  lien  on  such  land,  a  part 
of  whlcb  had  been  conveyed  t^*  S.  F.  Mont- 
gomery to  defendant  Chrlstlanson.  From  a 
Judgment  In  favor  of  plaintiff,  defendants  ap- 
peal. Modified. 

Baljfb  Kauffman  and  Edward  Pmyn,  for  ap- 
pellants.- Frank  H.  Rudkln,  A.  Mires,  and  D, 
H.  Carey,  for  respondent 

DUNBAR,  J.  This  la  an  action  brongbt  by 
the  idaintiff  and  respondent,  Clerf,  as  a  Judg- 
ment creditor  of  defendant  J.  M.  Montgom- 
ery, to  set  aside  as  fraudulent  a  recorded  con^ 
veyance  of  lands  made  by  said  def«idant 
to  his  wife  and  co-defendant,  S.  F.  Montgom- 
ery, and  to  have  the  plaintiff's  Judgm«it  de- 
clared a  Uen  upon  the  lands  Included  in  the 
conv^ance.  Subsequent  to  contracting  the 
debt  upon  which  Judgment  was  obtained 
respondent  Clerf,  3.  M.  Montgomery  deeded 
the  land  In  controversy  to  bis  wife,  8.  F.  Mont- 
gomery. Some  time  in  Novemba.  1896,  plain- 
tiff, Clerf,  conmienced  an  action  against  J.  M. 
Montgomery.  On  February  25, 1885,  the  sber^ 
Iff  levied  upcm  the  lands  In  question  filing 
a  copy  of  the  writ  and  notice  of  the  attach- 
ment In  the  county  auditor's  office.  On  March 
22,  189S.  defendant  8.  F.  Hon^omery,  In 
whose  name  the  title  to  the  lands  had  been 
since  September  15,  1891,  sold  to  defendant 
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Chrlstlanson  80  acres    tliereof.  for  - 
paid  »1,200,  and  deUwer«U  Uie  dr-i 
it  Is  not  claimed  In  tbe  bz-iefa  ol  h  ^ 
set  that  Chrlstlanson  lutd  »MMy  : 
the  purported  attactameaat^  aUtfaons:  -  . 
of  the  kind  appears  in   tbiB  testfiQ^;; 
case;  but  no  flndln^  cm  "tTr^*  qoeBCjon  t.. 
tqr  flie  conrt,  and  we  wrlll  not  disc-::^' 
It  Is  conceded  that  Gbrtetiatziscm  xi^  - 
aminatton  of  tbe  record.    On  Mar  - 
five  days  after  the  deed  fk-om  S.  F.  i: 
eey  to  Gbrlstlanson,  tbe  plaixiUfr  t>-^ 
ment  In  the  attachment   rait  ac9ia>:  . 
Mimtgomery.  The  court  A»iaiBd  tlia:  zl- 
veyance  fnnn  MontgomexT'   to  bte  'r  - 
made  with  Intent  to  defnod  tbe 
cndltots;  that  the  lodsln^  of  tbe  w 
notice  of  attachment  witia  Use  mberif  _ 
auditor's  office  created  a  ralldl  Hen  or  - 
whole  tract  described  therein;  tHat  -i> 
ord  Imparted  to  CbrlstlaiiBon  full  koc^ 
of  the  attadunent  Hen.  The  oon^nsloc^  : 
Ing  from  these  flndinga  were  thmx  ib^ 
v^ance  from  Montgomery  to  lite  wife  5- 
be  set  adde,  and  that  de  ixMOgioent  ol-  - 
by  plaintiff  against  J.  M.  montgoMoesr    ■  i 
be  declared  a  lien  upon  the  lands  de^  -  I 
In  the  comididst,  BiQ)erlor  to  tbe  rffbt  ■£ .  ) 
of  ttie  detendanta  therein;  and  tbe  decree  • 
accMdlngly  entered.  The  exceptions     1  i 
the  findings  of  tasX  and  concluslcms  oiin^  I 
tbe  appellant  CbrlstlanBon  were  sofflcieLi  \ 
entitle  him  to  a  review  by  this  contt  <^  -  1 
vsTon  alleged.  t 
Without  specially  revlewing^  ttie  otbt-  '--  \ 
s^ments,  we  are  satisfied  that  no  ezror  «.  / 
committed  by  the  court,  ezceptiziif  In  In  2:'- 
tng  Uiat  Ghrlstianaon  took  tbe  lands  9^.- 
to  the  lien  of  the  attachment.  Cbibtb^---' 
we  think,  was  a  bona  fide  purebaaer  wit-  ~ 
notice  of  any  Incumbrance.  The  neozd  - 
was  In  S.  F.  Hon^fomeiy,  and  tbe  Act 
the  copy  of-  the  attachment  writ,  t^^  ' 
with  a  description  of  tiie  property  Mael-.''' 
was  filed  In  tbe  county  anffitor*a  olllce,  wh^n 
such  writ  ol  attachment  ran  agabiBt  the  pr^ 
erty  of  J.  M.  McmtgMuery,  the  wder  brinr^ 
attach  the  Interrat  of  J.  H.  Montgomei; 
ly,  could  In  no  wise,  it  aeons  to  na,  be  ito?>f 
to  a  purchaser  of  the  attadunent  vi  ^ 
erty  the  record  title  of  which  was  In  the  ouv 
of  anotho',  even  tboiwh  that  other  abovli)  ^ 
the  wife  of  J.  M  Montgomery.  In  dcr^4 
tftle  to'  the  land  wtdch  he  pandmsed,  On^ 
tlanson  would  be  caOed  upon  by  tbe  bv  a> 
examine  only  any  liens  which  mi^bt  vssw^ 
record  against  J.  H.  Montgomery,  the  giuiir 
of  his  grantor,  ptlw  to  the  time  wben  tbe  tait 
passed  from  said  Montgomeiy.  HebadaotB- 
terest  In  the  property  of  J.  M.  Montgoosf 
after  that  date,  or  In  aify  Sena  which  nte^ 
be  filed  aiffUist  ^  prv^erty  ctf  J.  M  Ifnt- 
gomoy.  It  is  insisted  by  the  re^ondenttbt, 
evoi  though  the  levy  did  not  give  onitnct- 
Ive  notice,  still  the  respondent,  having  dtw 
aB  the  law  required  <tf  him  to  protect  Ua  Ua 
will  be  protected,  even  though  the  appdW 
Chrlstlanson  would  suffer;  for  in  that  en& 
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the  law  not  bavlng  provided  snfflclent  safe- 
gnardB  for  tbe  protection  of  purchasers,  the 
common-law  rule  would  prevail,  and  the  pur- 
cbaeer  would  take  the  property  subject  to  all 
DordeDB,  known  and  unknown.  We  do  not 
think  this  position  is  tenable.  The  law  pro- 
vides, through  our  recording  statutes,  for  con- 
structive notice,  and  It  would  have  been  easy 
for  the  attaching  creditor  in  this  case  to  have 
given  notice  to  the  world  of  tbe  attachment 
of  the  property  of  Mrs.  Montgomery.  Not 
having  done  so,  the  rights  of  an  Innocent  par- 
chaser  should  not  be  destroyed  In  his  inter- 
est We  are  not  bicllned  to  find  any  foult 
with  the  finding  of  tbe  court  bo  far  as  the 
rights  of  the  other  appellants  are  concerned, 
but  for  this  error  tbe  Judgment  will  be  re- 
versed, and  the  cause  remanded,  with  instruc- 
tions to  modify  the  Judgmrat  so  ttaat  tbe  de- 
cree flbsll  not  apply  to  tbe  lands  porctaaaed 
fay  tbe  appellant  OhrietlaDSon. 

8CX>TT  and  Ain>BRS.  3J.,  concoT. 


COLVIN  V.  OOLVIN. 
(SnpteBW  Court  of  WasUngton.  Nov.  12, 18D6.) 
DivoBca— Faildu  to  Livb  FnAornkwr  Toamia 

iHSUmclBNT  OeOUNI>— ATTORBBT*B  FsBS. 

1.  Under  2  Hill's  Code,  }  764,  subd.  7,  which 
provides  tor  a  divorce  on  application  of  either 
party  for  any  other  cause  deemed  sufficient,  where 
the  court  "shall  be  Batisfied  that  the  parties  can 
no  longer  live  together,"  where  the  court  has 
found  that  "Uie  eBttangemeiit  Is  so  great  that 
the  parties  cannot  henceforth  peaceably  live  to- 
gether," a  divorce  will  yet  be  denied  where  it 
Mffpem  that  th^  faUme  to  live  together  is  due 
to  thrir  own  obsldnacy,  and  that  In  regard  to  the 
qusrreb  and  disagreements  which  caused  the  es- 
tranfement  both  parties  were  equally  at  fault. 
Dunbar,  J.,  dissentiDg. 

2.  An  award  of  fSuO  to  defendant  o  counsel 
fees  in  a  divorce  case  does  not  show  an  abuse  of 
discretion. 

Appeal  from  superior  court,  Thurston  coun- 
ty; T.  M.  Reed.  Jr.,  Judge. 

Action  by  Ignatius  Colvin  against  Bmnu  E). 
Colvtn  for  divorce^  From  a  Judgment  deny- 
ing a  divorce,  and  awarding  costs  and  attor- 
ney's fees  to  defendant,  plaintiff  qipealai  Af- 
firmed. 

John  B.  Mitchell,  for  appellant  3chn  G. 
Kleber  and  A.  H.  Rice,  for  respondent 

GORI>ON.  J.  The  appellant  (plaintiff  below) 
brought  this  action  to  secure  a  divorce.  His 
complaint,  in  substance,  chai^rcs  the  respond- 
ent with  continual,  habitual  unklndness,  and 
tbat  she  Is  Irreconcilably  opposed  to  plain- 
tiff's will,  wishes,  welfare,  business,  and  in- 
terests, and'  that  It  Is  not  possible  for  tbe 
plaintiff  to  longer  live  with  the  defendant 
The  answer,  after  denying  the  material  al- 
legations  of  the  complaint  contains  an  affirm- 
ative defense,  setting  up  specific  acts  of  cru- 
elty by  the  plaintiff.  At  the  trial  of  the  cause, 
after  appellant  rested,  respondent  moved  for 
a  dismissal  upon  the  ground  that  the  testi- 


mony on  the  part  of  the  plaintiff  failed  to 
show  a  prima  facie  case  for  the  rell^  prayed. 
This  motion  was  granted,  findings  of  fact 
made,  and  Judgment  entered  in  favor  of  the 
respondent  dismissing  the  cause,  awarding 
costs  to  the  respondent,  and  $300  as  counsel 
fee.   The  appeal  Is  from  such  judgment. 

The  appellant  Is  66  and  the  respondent  65 
years  of  age.  They  were  married  In  Thur- 
ston county,  in  the  year  1866,  and  from  tbat 
time  until  about  the  15th  of  December,  1885, 
continued  to  live  together  as  husband  and 
wife.  As  issue  of  such  marriage  there  are 
four  children,  ranging  In  age  from  17  to  26 
years.  During  their  marriage  they  have  ac- 
cumulated property  to  the  value  of  some 
twenty-five  or  thirty  thousand  dollars,  and, 
in  addition  to  the  property  so  accumulated, 
tbe  appellant  is  the  owner  In  his  own  right 
of  considerable  property,  which  was  acquired 
by  him  prior  to  bis  marriage  with  the  respond- 
ent Pursuant  to  an  agreement  between  the 
parties,  their  property  was  divided  through 
the  Inatrumentaltty  of  arbitrators  chosen  by 
them,  in  the  fall  of  the  year  1895,  and  since  such 
division  the  parties  have  lived  separate  and 
apart  For  a  number  of  years  appellant  has 
l>een  afflicted  with  a  cancerous  affection  of 
the  upper  Up  and  mouth,  from  which  be  con- 
tinuously suffers  more  or  less  pain,  and  doubt- 
less much  of  bis  Irritability  of  temper  is  due 
to  this  disease.  Among  other  things,  the  lower 
court  found:  "(6)  That  for  about  four  years 
last  past  there  have  been  occasional  quarrels 
and  misunderstandings  between  plaintiff  and 
defendant  and  for  alrant  sixteen  months  last 
past  there  has  resulted  from  such  misunder- 
standings and  disagreements  a  complete  e»- 
trangement  between  plaintiff  and  defendant 
(7)  'niat  such  estrangement  Is  so  great  that 
the  parties  cannot  henceforth  peaceably  live 
together,  (8)  That  such  quarrels,  misunder- 
standings, and  disagreements  occurring  afore- 
said were  not  occasioned  wholly  by  tbe  fault 
or  misconduct  of  tbe  defendant  but  that  the 
plaintiff  was  equally  in  fault  in  regard  there- 
to." Tbe  main  contention  of  tbe  appellant  la 
that  bis  case  Is  strong  enough  to  Invoke  the 
discretionary  power  conferred  by  subdivision 
7  of  section  761,  2  HUl's  Oode.  which  pro- 
vides: "And  a  divorce  may  be  granted  upon 
application  of  either  party  for  any  other  cause 
deemed  by  the  court  sufficient  and  tbe  court 
shall  be  satisfied  that  the  parties  can  no  lon- 
ger live  together."  There  was  no  proof  that 
the  appellant  had  sustained  any  mental  or 
physical  Injury,  or  suffered  any  personal  In- 
dignities, at  the  hands  of  the  respondent,  or 
that  he  lived  in  a  state  of  danger  or  appre- 
hension of  violence,  nor  does  the  complaint 
charge  any  specific  acta  of  cruelty  on  the  part 
of  the  respondent  but  It  Is  insisted  tbat  the 
evidence  does  not  Justify  the  finding  of  the 
court  that  the  "quarrels,  misnnderstandlngSf 
and  disagreements  occurring  aforesaid  were 
not  occasioned  wholly  by  the  fault  or  miscon- 
duct of  the  defendant  but  tbat  the  plaintiff 
was  equally  in  fault  In  regard  thereto."  It 
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•WpeKTB  from  the  evidence  that  appellant  bad 
posted  notlctis  upon  the  farm  wbereon  be  has 
mided  since  their  property  was  divided,  for- 
bidding the  respondent  to  go  upon  his  land. 
Also  that  be  had  made  It  a  condition  In  a 
lease  that  the  lessee  should  not  permit  re- 
■pondent  to  go  upon  the  demised  premises. 
It  further  appears  that,  while  there  were  nu- 
merous wordy  disputes  and  disagreemeotB  be- 
tween the  parties,  no  personal  violence  was 
ever  offered  or  threatened  by  either  of  them 
towards  the  other.  Elxamined  as  a  witness 
Id  his  own  behalf,  appellant  said:  "We 
couldn't  agree  about  certain  things  for  the 
last  year  or  two;  *  •  *  get  to  dlsputli^ 
■orer  some  trivial  matter;  •  •  •  jogt  like 
two  can't  agree,  you  know,  get  to  talking  over 
things,  get  to  quarreling  about  one  thing  and 
^another;  sometimes  she  wotild  get  up  and 
4eave.  sometimes  I  did;  so  we  finally  quit  en- 
tirely." H«  frankly  admitted  that  the  meas- 
ure of  his  bbune  was  as  great  as  that  of  the 
Tespondent,  and,  indeed,  we  think  that  this 
conclusion  Is  Justified  by  ^e  entire  evidence. 
The  testimony  of  one  of  the  daughters  was 
that  both  parties  were  at  fault.  Thomas  Is- 
■may  was  one  of  appellant's  witnesses.  It  ap- 
pears that  Ik  was  one  of  the  arbitrators  se- 
lected by  the  parties  to  effect  a  division  of 
■their  property.  On  eroes-examinatlon  be  was 
:asked:  "Q.  Now,  you  stated  on  direct  exam- 
ination that  yon  thought  the  parties  miffht 
-still  live  together.  J  w^lU  ask  you,  in  making 
the  division,  and  the  time  you  spent  where 
they  both  were,  what  the  general  treatment 
that  he  received  at  her  hands  was.  A.  Well, 
-  so  far  as  I  saw  any  treatment,  it  was  all  right 

.  Me  being  a  stranger,  and  not  being  a  party  in- 
'  terested,  I  should  not  have  thought  there  was 
-.any  grievance  In  the  family.  I  think  I  made 
two  or  three  stigK«atlons  that  they  were 
sparking  again."  But  It  Is  urged  that.  Inas- 
much as  the  court  found  "that  the  parties  can- 
not henceforth  peaceably  live  together,"  a 
'C&f'e  is  made  nnder  the  dl8cretiDiia,ry  power 
lodged  In  the  court  by  virtue  of  subdivision 
7,  §  7134,  2  Hill's  Code.  Under  a  similar  pro- 
vision in  the  Code  of  Indiana  It  bns  been 
held  that  this  discretionary  power  must  be 
exercised  In  a  sound  and  legal  manner,  so  as 

»  to  ctmdnce  to  domestic  hannony.  and  the 
peace  and  morality  of  society,  and  that  the 
action  of  the  lower  court  In  such  cases  is  sub- 
ject to  revision.  Rltter  v.  Ritter.  6  Blackf.  81; 
Ruby  V.  Ruby,  29  Ind.  174.  We  do  not  think 
It  was  intended  by  the  legislature  that  a  di- 
vorce should  be  granted  In  every  case  wherein 
It  should  be  found  "that  the  parties  can  no 
longer  live  together";  and  where,  as  here, 
thdr  failure  to  Itve  together  is  due  to  their 
own  obstinacy  and  stabbornness,  we  think  a 
divorce  sboold  be  denied.  It  is  not  the  policy 
of  the  law  that  divorcee  should  be  granted 
merely  because  parties,  "from  unruly  tem- 
per," or  motoal  wninglings,  live  unhappily  to- 
gether. In  erder  to  have  relief,  it  Is  not  re- 
•  quired  that  the  party  complainlns  should  be 


wholly  without  fanlt,  for  the  law  recofoUzes 
the  weakness  of  human  nature,  and  measures 
the  conduct  of  the  parties  by  the  atandaid 

of  common  experience.  But  "where  the  par* 
ties  to  a  divorce  suit  are  In  pari  delicto,  the 
conduct  of  each  being  a  constant  aggravation 
to  further  offense  by  the  other,  no  dlvwce  will 
be  granted  at  the  InBtaoce  of  either  party." 
Cate  V.  Gate,  53  Ark.  48tl,  14  8.  W.  075.  We 
think  the  rule  applicable  to  the  present  case  is 
well  suited  by  Chief  Justice  CockrlU  In  the 
ease  of  Cate  v.  Cate,  supra,  as  follows:  "Un- 
happlneas  snfiicient  to  render  the  conditkm 
of  both  parties  Intolerable  may  arise  from  the 
mutual  neglect  of  the  conjugal  duties;  but 
when  the  parties  are  thus  at  fault  the  remedy 
must  be  sought  by  them,  not  in  the  courts, 
but  In  the  reformation  of  their  conduct.  Ttte 
remedy  Is  In  their  own  hands,  and.  nntU  It 
has  been  tried  without  effect  by  the  party 
complaining,  the  courts  wlU  not  give  effect  to 
the  complaint  Until  this  home  remedy  has 
l>een  tested  and  failed,  the  condition  of  each 
may  be  said  to  be  due  to  his  or  her  own  acts, 
and  one  must  bear  the  consequences  of  his 
own  misconduct"  See.  also,  Cooper  v.  Ocmp- 
er,  17  Mich.  210;  Morrison  v.  Morrison.  61 
Mich.  53,  30  N.  W.  903.  In  the  case  last  cited 
the  court  say:  "Where  both  are  to  blame, 
neither  should  be  granted  a  divorce.  •  •  • 
The  marriage  relation  should  not  be  consid- 
ered as  a  garment  to  be  worn  or  cast  asldp  at 
pleasure."  The  proof  shows  the  appellaot 
to  be  a  man  of  rough,  but  kindly,  nature,  who 
received  few  advantages  In  early  life.  For 
upwards  of  a  quarter  of  a  century  be  and  ttte 
respondent  lived  together  peaceably  and  hap- 
pily, amidst  the  discouragements  and  priva- 
tlous  of  their  pioneer  home.  Their  plans 
worked  well,  and  as  a  result  of  their  Jotni  in- 
dustry and  good  judgment  they  find  them- 
selves in  easy  circumstances,  and  compara- 
tively rich.  In  the  light  of  these  drcunastan- 
ces  and  of  the  entire  record,  we  are  unwilling 
to  believe  that  these  parties,  who  have  en- 
dured so  much  for  each  other  and  for  their 
children,  cannot  If  they  will,  continue  to  live 
together  happily.  To  do  so  Involves  the  mak- 
ing of  mutual  concessions  and  sacrifices,  but 
these  they  should  cheerfully  make  for  their 
own  happiness  and  their  children's  welfare. 
W^e  do  not  think  the  allowance  of  $800  to  the 
respondent  for  counsel  fees  was  exorbitant  un- 
der the  circumstances  of  the  case.  At  Wnst, 
we  are  not  satisfied  that  In  allowing  that  auiu 
the  court  abused  Its  discretion.  Upon  consid- 
eration of  the  entire  caoord,  the  jodsment  Is 

HOYT.  a      anfl  AJ!n>EB8,  J,  emieiii^ 

DUNBAa  J.  (dissenting).  I  am  satlafird 
that  the  parties  cannot  and  ought  not  to  Uv» 
together,  and  I  think  the  plaintiff  showed  good 
cause  for  a  divorce.  I  thertfore  re^wetfnliy 
dissent  from  Uw  fioncluton  Beached  bgr  the 
majority. 


Digitized  by 


Wasig 


STATE  V.  SXJPERIOR  COURT. 


mi 


UNDEBWOQD  t.  STACK  et  ux. 
(Supreme  Court  of  WftshioKtoD.   Nov.  13,  1896.) 

SaLB  of  I.AND8— BtITUTB  OF  FRAUDS— VALID  COH- 
TRACT~TRlAI,--Ji;DaMBNT  WITHOUT  VbbDIOT. 

1.  PlalDtiff  introduced  letters,  aigaed  by  a  bra- 
band  an<l  wife,  relatinx  to  the  purchase  of  certain 
lam!,  and  a  telegram  from  the  husband,  statiuR 
that  ihej  wotild  take  the  lands,  and  a  subsequent 
letter  directing  that  the  deed  ahonld  be  made  to 
the  wife,  and  stating  that  anything  done  by  her 
wonbl  he  satlsftctorr  to  him.  The  deed  was 
executed  to  the  wife  and  she  went  into  posaession. 
Be'd.  that  there  was  a  valid  contract  for  the 
purchase  of  the  landa  on  the  part  of  defend- 
antfl,  ns  against  the  atntute  of  fmuds. 

2.  In  an  action  for  damages  for  the  breach  of  a 
contract,  where  defendant  offers  do  evidence,  it  is 
not  error  for  the  court  to  take  the  case  from  the 

Jury,  and  render  judgment  for  the  amount  prored 
<T  plaintiff. 

Appeal  from  superior  court,  Kittitas  coun- 
ty; Carroll  B.  Graves,  Judge. 

Action  by  Julia  A.  Underwood  against  J. 
F.  Stack  and  Miriam  Staclc,  on  a  contract. 
Prom  a  judgment  in  favor  of  plaintiff,  de- 
fendants appeal  Affirmed. 

W.  S.  Sndtb.  for  appellanta.  B.  Prnyn 
and  Kirk  WtOted,  for  rwpondrat 

800TT,  J.  This  was  an  action  to  recoTa 
damasss  for  the  alleged  breafA  of  a  contract 
relating  to  the  sale  of  certain  lands  the 
plaintiff  to  the  defendaatB.  The  defendants 
contend  that  the  court  erred  In  overmllng 
thedr  dwDurrers  to  the  complaint  on  the 
ground  that  It  did  not  state  a  cause  of  action. 
No  pardenlar  is  pointed  out  wherein  the 
complaint  Is  defective,  except  the  general 
statement  In  their  brief  that  the  contract 
was  Told.  We  fall  to  see  whendn  It  was 
▼old,  and  think  that  the  complaint  was  suffi- 
cient Aride  from  this  question,  the  main 
contTOTcrsy  la  orer  the  facts.  It  hi  contend- 
ed that  no  Boffldent  contract  was  proven  to 
support  a  recovery.  The  defendants  were 
husband  and  wife,  and  letters  relating  to  the 
purchase  of  the  land,  signed  by  them,  were 
Introduced  in  evidence.  There  was  also  In- 
troduced a  telegram  from  the  husband  sta^ 
Ing  that  they  would  take  the  land,  and  In  a 
letter  by  him,  thereafter,  It  was  directed 
that  the  deed  should  be  made  to  Mrs.  Stack, 
and  stated  that  anything  done  by  her  would 
be  satisfactory  to  blm.  The  deed  was  ex- 
ecuted accordingly,  and  Mrs.  Stack  went  Into 
possession  of  the  premises.  This  was  suffix 
dent  to  show  a  valid  contract  for  the  pur- 
chase of  the  lands  on  the  part  of  the  de* 
fendants,  as  against  the  statute  of  frauds. 

A  motion  for  a  nonsolt  was  denied.  The 
defendants  offered  no  proof,  and  the  court 
took  the  case  from  the  Jury,  and  entered  a 
Jadgment  against  them  for  ^l.SOO.  It  Is  con- 
tended that  tills  was  error,  and  that  the  mat- 
tor  ahould  have  been  submitted  to  the  Jury 
to  determine  the  amount;  but,  as  the  case 
■tood,  there  was  no  conflict  In  the  proofs, 


and  It  was  not  error,  under  the  clroumstan- 
ces.  for  tbe  court  to  render  a  Juttsment  for 
said  sum.  Affirmed. 

HOYT,  C.  J.,  and  ANTJEKS,  GORDON, 
and  DUNBAR,  JJ.,  concur. 


STATB  «  rel.  NOLTB  et  aL  t.  RUPBRIOB 

COURT  OF  KINO  COUNTY. 
(Supreme  Court  of  Washington.   Nov.  13,  lljSO.) 

BrINOIXG  in  NbW  PaHTIH — PRnCKW. 

A  garnishee  denied  an;  indpbtednras  to  the 
jndgment  defendant,  but  it  apiieHrml  that  it  had 
executed  a  note  payable  to  him.  which  was  al- 
leged to  be  the  proiierty  of  his  wife.  Hrid.  tliat 
it  was  error,  on  aflidavit  and  apiilication  of  the 
judgment  plaintiff,  to  issue  an  order  reciting  that 
the  wife  was  a  necessary  party.  aJid  that  it  was 
onlered  that  she  "be,  and  she  hereby  is.  made  a 
party  deTendsnt  hereto,"  and  Is  requirwi  to  file, 
within  20  days  after  the  service  of  a  copy  of  the 
order  and  amdarit,  her  answer,  if  any,  and  that 
otherwise  her  default  would  be  entered  without 
service  of  process. 

Application  by  the  state  of  Washington  on 
the  relation  of  Mary  Nolte  and  Fred  Ni^lte, 
her  husband,  for  a  writ  of  prohibition  to  the 
superior  court  of  King  couary,  J,  W.  Itancli^yt 
judge  thereof.  Writ  granted. 

Condon  &  Wright*  Ua  relstm.   Byen  A 
Byexs,  for  respondoiL 

SCOTT,  J.  This  Is  an  application  -ftir  a 
writ  of  prohibition  based  upon  the  following 
facts:  One  Byen  obtained  a  Judgment  In  the 
sup»lor  cotut  of  King  county  agaUuit  one 
Nolte,  and  thereafter  caused  a  writ  of  g;ir- 
nishment  to  be  Issued  against  the  Bureka  Goal 
Company.  Said  company  appeared  and  an- 
swered, deqying  any  indebtedness  to  the  prin- 
cipal defendant,  hut  it  appeared  that  It  bad 
executed  a  note  payable  to  him,  whk-h,  how- 
ever, was  alleged  to  be  the  property  of  his 
wife,  the  relator.  Thereupon,  upon  an  afUdar 
vlt  and  application  of  the  plalntlflT,  the  couit 
Issued  an  order  reciting  that  relator  was  a 
necessaiT  party  to  said  controversy;  and,  ftir^ 
ther,  that  It  was  'therefore  ordered  that  said 
Mary  Nolte  be,  and  wbe  hereby  Is,  ma  le  ,a 
party  defendant  hereto,  and  she  Is  hei*eby  re-  ^ 
quii'ed  to  flle  In  this  court  within  twenty  dnya 
from  and  after  the  service  on  her  of  a  copy 
of  this  order,  together  with  a  coipy  of  the  nTore- 
sald  affidavit,  her  answer  setting  up  her  claim, 
If  any,  to  the  note  and  mortgage,'*  and  that 
otherwise  her  default  would  be  mtered.  Tlta 
cQurt  had  no  authoilty  to  proceed  in  any  oihiT 
way  than  the  regular  one,  by  the  servl<«  of 
the  process  provided  by  statute,  to  make  the 
relator  a  party,  and  the  wrkt  should  issue,  with 
costs  against  the  plaUitlff  In  the  orlghyU  ac- 
tion. 

HOTT.  C.  3^  and  ANDBBS  and  DU29BAB; 
JJ.,  concur. 
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UBGRATH  T.  GILMOBB  et  al 
(Snpreme  Court  of  Wa8hm£:ton.   Not.  17,  1S86.) 
Dkbubd  Joint  Dbbtob— Survival  or  Liabiutt 

— 1>BATB  PBNDIKO  APPEAL — SUBSTITDTIOH 

or  ■  ExsoDTOBa—pLEADisQ— Bribp. 

1.  The  liabllitr  of  a  deceased  joint  debtor  anr- 
Ttves  Rgainst  his  represeotatiTeB. 

2.  Where  defendaot  dies  pending  his  appeal 
from  a  judgment,  and  his  eiecuton  aie  satisti- 
tated,  and  obtahi  a  reversal,  the  claim  need  not 
be  presented  to  his  executors  before  a  retrial. 
Strong  V.  Eldridge,  86  Fac  686,  8  Wash.  696, 
followed. 

8.  In  such  case  it  Is  not  necessarr  to  file  an 
amended  eonvlaint  alleging  defendant's  death, 
and  the  ^vrantment  ana  snbstitutfon  of  his 

executors. 

4.  Defendants  cannot  complain  of  a  judgment 
In  fBTor  of  plaintiff  which  is  uupported  07  a  con- 
tract which  ther  have  pleaded,  and  in  which, 
as  they  liBTe  admitted,  plaintiff  alone  !■  Inter- 
ested, though  he  failed  to  plead  it. 

0.  Where  appellant  predicates  error  on  the  ad- 
mission of  certain  testimony,  and  fails  in  his  brief 
to  cite  the  part  of  the  record  where  it  is  to  be 
found,  and  respondent  denies  that  such  testimony 
was  IntEoduceo,  the  asngnment  will  not  Ije  cou- 
Bdered. 

Appeal  from  superior  court.  King  county; 
T.  J.  Hnmea,  Judge. 

Action  b7  Jobn  Megrath  against  David  Oil- 
more  and  tbe  executors,  etc.,  of  WlUlam  A. 
Slrkman.  deceased,  mi  a  contract  for  the 
erection  of  tbe  Azllngton  Hotel.  Prom  a 
judgment  In  favor  of  plalntlir,  defendants 
appeal.  Affirmed. 

For  former  r^rt,  see  80  Pac.  131,  10 
Wash.  838. 

Burke,  Shepard  ft  HcGllvra  and  Burke, 
Sbepard  ft  Woods,  for  appellants.  Stratton, 
Lewis  &  Gilman  and  Oorr  ft  Prestm,  for  re- 
spondent. 

BOOTT,  J.  This  case  was  before  this 
court  upon  a  former  occasion  (10  Wash.  338, 
89  Pac.  131),  to  which  reference  can  be  bad 
for  a  statement  of  the  nature  of  the  action. 
Pending  the  former  appeal,  Kirkman  died, 
and  tt  was  stipulated  in  this  court  that  the 
aecntora  of  bis  will  might  be  substituted 
as  defendants  In  his  stead.  When  the  sec- 
ond trial  was  begun,  the  defendants  moved 
to  dismiss  the  action  as  against  Kirkman's 
executors  on  the  ground  that  there  Is  no  sur- 
vival of  liability  against  the  representatives 
of  a  deceased  joint  debtor.  This  point  has 
been  passed  upon  by  this  court  contrary  to 
appellant's  contention  since  his  brief  here- 
in was  filed.  Donnerbetg  v.  Oppenbeimer 
(Wash.)  46  Pac.  264. 

It  Is  next  contended  that  the  court  should 
have  granted  the  deftendants'  motion  for  a 
nonsuit  as  to  the  executors  of  Kirkman  on 
the  ground  that  the  claim  had  not  been  pre- 
sented to  said  executors,  as  required  by  sec- 
tions 966.  988,  2  Hill's  Code.  Judgment  had 
been  obtained  against  Kirkman  In  the  lower 
court  during  his  lifetime.  After  the  stipula- 
Hon  substituting  his  executors  pending  the  ap- 
pealf  tbaj  appeared  hweln,  and  contested  the 


same,  and  obtained  a  reversal  of  the  Judg- 
ment, and  ever  since  have  been,  and  are 
now,  contesting  it;  so  there  can  be  no  sub- 
stantial merit  in  this  contention,  and  to  sus- 
tain it  would  be  Inconsistent,  at  least,  with 
the  decision  of  this  court  In  the  case  <rf 
Strong  V.  Eldrldge.  8  Wash.  596,  36  Pac.  696. 

Tlie  third  point  is  disposed  of  In  what  has 
been  said,  as  that  relates  to  the  claim  of 
release  of  Grllmore  on  the  ground  that  the 
executors  of  Kirkman  were  released  by  tbe 
failure  to  present  the  claim  to  them. 

The  fourth  point  Is  that  the  complaint  does 
not  state  facts  sufflclent  to  constitute  a  cause 
of  action  against  tbe  executors  of  Kirkman, 
because  it  does  not  show  Kirkman's  death, 
and  the  appointment  and  substitution  of  his 
executors;  but  we  think  this  was  Immate- 
rial, and  that  ft  was  not  necessary  to 'file 
an  amended  complaint  containing  these  form- 
al allegations.  The  executors  had.  In  fact, 
been  substltnted  by  the  stipulation  in  this 
court 

It  is  next  contended  that  the  plaintiff  can- 
not recover  on  the  ground  of  there  bting  a 
fatal  variance  between  the  contract  pleaded 
and  the  one  offered  in  evidence;  tbat  the 
contract  offered  In  evidence  shows  on  its 
face  that  it  is  a  contract  by  Megrath  and 
Collins  jointly  as  parties  of  the  first  port, 
and  tbe  contract  pleaded  was  the  contract  of 
Megrath  alone.  As  to  this,  it  seems  to  us 
that  the  position  of  the  respondent  Is  sound. 
The  defendants.  In  their  answer,  set  up  a 
contract  between  Megrath  and  Gilmore,  in 
which  it  is  admitted  that  the  plaintiff  alone 
is  interested,  and  the  plaintiff  would  be  en- 
titled to  recover  upon  the  contract  so  set  up, 
regardless  of  the  complaint.  The  defend- 
ants should  not  be  heard  to  complain  of  a 
judgment  supported  by.  a  contract  which 
they  have  pleaded  In  th^r  answer;  and,  fur- 
thermore, the  law  of  the  case  on  this  point 
was  settled  by  the  former  decision,  where 
the  cause  was  remanded  for  retrial  upon  two 
separate  questions,  and  wherein  it  was  held 
that  Collins  signed  the  contract  only  as  a 
surety  for  Megrath. 

It  Is  next  contended  that  tbe  court  erred 
In  admitting  the  testimony  of  Ollmore  as 
to  conversations  with  Kirkman,  who  was 
dead  at  the  time  of  tbe  trtaL  Nowhere  lu  ap- 
pellants' brief  has  att^tion  been  called  to 
any  part  of  tiie  record  containing  such  testi- 
mony, and  the  respondent  denies  that  any 
such  was  Introduced,  and  we  paaa  tbe  point 
without  further  comment 

The  remaining  points  urged  relate  to  the 
Bufflciency  of  the  evidence  and  to  the  In- 
structions which  were  requested  and  refused. 
After  an  examination  of  the  evidence,  we 
think  It  was  entirely  suffident  to  sustain  tbe 
verdict,  and  the  point  involved  In  the  first  In- 
struction refused  has  been  disposed  of  in 
what  we  have  previously  said.  All  that  the 
defendants  were  entitled  to  under  the  con- 
tract and  the  proofs  la  tbe  remainder  of  the 
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Instnictloiu  requested  was  fully  corered  In 
the  chaise  given  the  jury.  Affirmed. 

HOYT,  a  J.,  and  ANDEBS,  inJNBAR,  and 
OOBDON,  JJ^  concnr. 


BARTO  T.  NIX  et  aL 
(Sn^anw  Court  of  Waahington.  Not.  18, 1896.) 
PuAittKO— Corporation— RlOHT  to  Rbobitb  Its 

BTOOK  IH  PATMaST  OF  DbBT  —  RaOBITIB  —  AO- 

TioH  TO  CoLLiCT  Stock  Sdbscbiption  —  Bmv- 
nu 

1.  Where  a  ain^  tamniaction  ta  rdled  on  to 
CD  title  a  plaiDtifE  to  a  recovoTi  the  complaint 
ia  Dot  nibject  to  objectiou,  as  etatiog  two  causea 
of  action,  becanK  the  facta  allesed  coostitutliig 
irach  transaction  may  show  a  ItaUlitj  both  on 
contract  and  In  twt. 

2.  Wbiie,  nniSer  the  statQteH,  a  corporation  !■ 
not  authorized  to  traffic  in  ita  own  atock.  It  may 
legally  receire  each  itock  In  payment  of  an  In- 
dA>tedBeeB  doe  It,  where  the  traaaactlon  la  tn 
Eood  faith,  and  for  the  purpose  of  aarlng  the 
corporation  from  lose. 

3.  In  an  action  by  a  reedTer  of  an  ioaolrent 
bank  asainat  the  dlrectora  to  recorer  the  par 
valae  of  itock  held  by  them,  which  had  not  been 
paid  for,  the  defendanti  cannot  set  np  to  defense 
a  secret  agreement  with  the  bank  that  they 
riionld  not  pay  for  the  stock,  nor  Incur  any  liabili- 
ty by  reason  of  its  iseuaDce  to  them,  but  ahoold 
hold  it  for  the  benefit  of  the  corporation. 

4.  In  an  action  broogbt  by  the  recdrer  of  a 
corporation,  under  order  of  the  cotirt,  to  collect 
unpaid  mbflcriptiona  from  its  BtocklM>ld«a,  the 
correctnesB  of  the  determination  of  the  court  In 
the  original  action  that  such  collections  were  nec- 
easary  to  pay  the  indebtedneiB  cannot  be  zeriewed. 

Aro«^  A^om  Baperior  court;  Fleroe  connlr; 
W.  H.  Prltohard,  Judge. 

Action  Fred  D.  Barto,  ncetrer  of  the 
Bank  of  Pnyallnp,  against  S.  Nix,  WlUis 
Boatman,  A.  Gardella.  W.  J.  Bowman,  Hen- 
ry WUUama,  and  A.  Q.  Matthews.  Jndg- 
ment  for  plaintiff,  and  defendants  appeal 
Affirmed. 

John  P.  Judson,  for  appellants.  Reming- 
ton &  Reynolds  (John  A.  Bhank,  of  conn- 
Ml),  for  respondent 

HOYT,  O.  J.  In  1890  the  Bank  of  Pnyal- 
lup  was  organized  nnder  the  laws  of  the 
atate  with  a  capital  stock  of  f 100,000  divided 
Into  1,000  shares  of  |100  each.  This  stock 
was  all  subscribed  for,  and  60  per  cent,  paid 
thereon  before  any  business  was  transacted. 
A.  0.  Campbell  was  the  owner  of  200  shares 
of  this  stock,  and  on  the  13th  day  of  No- 
vember, 1801,  he  transferred  100  shares  dl- 
rectiy  to  the  bank,  and  received  a  credit  of 
114,000  therefor  on  the  books  of  the  bank, 
to  which  he  was  then  Indebted;  and  the 
bank  thereupon  attempted  to  cancel  these 
certificates  of  stock.  Thereafter  it  was 
thouffht  necessary  by  the  officers  of  the  bank 
that  these  199  shares  of  stock  should  be  held 
by  some  one,  and  It  was  agreed  that  they 
should  be  reissued  to  J.  P.  Stewart  and  Wil- 
lis Boatman,  who  were  to  give  their  prom- 
issory notes  for  70  per  cent,  of  the  face 
value  of  this  stock.   This  was  done,  and  the 


stock  so  Issued  held  by  them  until  18D2, 
when  It  was  by  them  snrrendered  to  the 
bank,  and  the  certificates  evidencing  their 
ownership  canceled;  and  It  was  tbva  agreed 
that  flilB  stock  should  be  reissued  to  tlie  di- 
rectors of  tiie  bank,  each  to  receive  the  num- 
ber of  shares  then  agreed  npon.  The  certif- 
icates, in  acccHTdance  with  this  agreement, 
were  issned  to  the  several  defendants,  who 
each  gave  to'  the  bank  his  note  for  70  per 
cent  of  the  face  value  of  the  Bto<A.  This 
stock  so  Issued  to  these  defendants  was  held 
by  them  until  June,  189S,  at  which  time  Hie 
bank  was  declared  insolvent,  and  Its  assets 
placed  In  the  hands  of  a  receiver,  for  the 
purpose  of  closing  np  Its  business.  In  the 
action  In  which  the  receive  was  appointed, 
It  was  determhied  by  ttie  conrt  that  the  as- 
sets In  the  hands  of  the  recover  were  Insuf- 
fldent  to  pay  Its  Indebtedness,  and  such  re- 
ceiver was  directed  to  levy  an  assessment 
npon  the  stockholders  for  tiie  amounts  un- 
paid npon  their  several  stock  subscriptions. 
In  pursuance  of  this  order,  assessments  were 
duly  levied  upon  the  several  defendants  la 
tikis  action  for  the  full  amount  of  the  par 
value  of  the  stock  standing  tn  their  name, 
which  had  been  issued  to  them  as  hereinbe- 
fore stated,  and  due  notice  thereof  given. 
Thereafter,  such  assessments  not  having 
been  paid,  this  action  was  brought  to  enforce 
payment 

The  first  assignments  of  error  are  founded 
upon  tlio  rulings  of  the  conrt  in  si^ttlin.ix  llie 
pleadings,  and  all  relate  to  the  alleged  claim 
that  the  second  amended  complaint  stated 
more  than  (fae  cause  of  action,  and  that  the 
several  causes  of  action  were  not  separately 
stated.  This  complaint  simply  set  out  In 
an  orderly  manner  a  statement  of  the  facta 
relating  to  the  transaction  which  was  relied 
upon  to  show  that  the  plaintifF  was  entitled 
to  recover  a  Judgment  against  the  defend- 
ants; and  while  some  of  the  facta  so  alleged 
may  have  tended  to  show  that  a  contract 
was  entered  Into  between  the  bank  and  the 
defendants,  and  others  to  show  wrongful 
action  on  the  part  of  the  defendants  and  the 
bank,  they  all  related  to  a  single  transac- 
tion, and  were  properly  Included  In  a  single 
count  Whether  a  claim  of  relief  Is  right- 
fnlly  founded  upon  a  contract  relation  enter- 
ed Into,  or  wrongful  acts  done,  where  but  a 
single  transaction  Is  relied  npon,  the  recital 
of  the  facts  relating  to  such  single  transac- 
tion Is  not  open  to  objection,  for  the  reaaon 
that  such  recital  may  tend  to  show  a  liabil- 
ity npon  contract  and  also  in  tort.  The 
facts  as  to  such  .single  transaction  having 
been  set  out.  It  Is  for  the  court  to  say  wheth- 
er or  not  they  constitute  a  cause  of  action. 
Such  being  the  rule,  there  was  no  founda- 
tion for  the  claim  that  there  had  been  any 
such  change  of  the  cause  of  action  In  tiie 
several  complaints  as  to  Justify  the  court  in 
granting  defendants*  motion  to  strike. 

The  question  raised  by  the  demurrer  to 
the  second  amended  complaint  is  so  connect- 
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ed  wltli  qaestlous  growing  out  of  tbe  trial 
tbat  A  separate  discussion  Is  not  necessary. 
Something  la  said  In  the  brief  as  to  the  rlgbt 
to  trial  by  Jury,  but,  since  no  error  la  as- 
signed  upon  the  aetion  of  the  court  In  refus- 
ing a  Jury  trial,  that  question  caimot  be  here 
considered. 

It  appeared  that,  at  the  time  this  stock 
was  iBsued  to  the  defendants,  there  was  an 
agreement  between  them  and  the  Iwuk  tlxat 
tlif.v  ijliould  never  be  called  upon  to  pay  tbe 
notes  which  they  had  given  for  70  per  ceuL 
of  Its  par  vaiue,  nor  held  llaWe  In  any  man- 
ner by  reason  of  the  fact  that  such  stock 
was  issued  to  them,  and  carried  In  their 
name;  and  upon  this  agreement,  and  the 
r:'.cl  tli;it  111*"  til<K-k  iKSiic  1  !>>  llit' licfeii  limt-s 
bad  been  theretofore  issued  to  Campbell, 
and  by  him  transferred  to  the  bank,  in  pay- 
ment of  bis  indebtedness  thereto,  are  found- 
ed tbe  principal  cUtlms  of  defendoiM  f«r  a 
reversal  of  tbe  Judgment 

One  other  ground  Is  somewhat  relied  u|>- 
>m.  tiiiil  tliat  Ik  tl>at  a  .iuiltrtixut  lm<l  been 
rendered  In  another  action  against  these  de- 
fendants and  other  stockholders,  for  the 
amount  due  upon  the  «took  severally  beM 
by  them.  But  a  comparison  ^f  the  record  In 
tbat  case  with  the  one  in  the  case  at  bar  will 
clearly  show  that  the  liability  for  which  that 
Judgment  wa«  rendered  was  a  different  one 
from  that  for  which  It  was  sought  to  recover 
in  this  action.  This  »alt  was  to  recover  for 
an  unpaid  subscription  to  tbe  amount  of  the 
par  value  of  the  stock.  The  other  was  to 
recover  tbe  contingent  liability  over  and 
lUwve  the  par  value  of  the  stock,  provided 
for  in  tbe  constitution.  Besides,  that  Judg- 
ment was  not,  at  the  time  It  was  offered  in 
evidence,  a  Onal  otte.  An  appeal  therefrom 
had  been  taken  to  this  court,  upon  which  tbe 
Judgment  has  been  reversed,  and  the  pro- 
ceeding dismissed. 

The  appellants  eaniPsiUy  contend  that,  un- 
der our  statute,  tbe  bank  had  do  authority  to 
take  ttie  stock  of  Campbell  in  payment  of  bis 
indebtedness  to  the  bank.  It  mo;  be  conced- 
ed tbat  a  corporation  in  this  state  cannot  traf- 
fic Id  Its  own  stock.  Such  we  believe  to  be 
the  rule  established  in  all  the  states  hnvtng 
similar  statutory  provisions.  But  It  does  not 
follow  that  it  may  not  receive  sucli  stock  in 
payment  of  the  indebteuness  of  cme  of  Its 
stockholders  when  sueb  tranaactitm  Is  bona 
flde,  and  for  the  purpose  of  protecting  the  cor- 
poration from  loss.  In  our  opiuk>n.  tbe  trans- 
action between  the  bank  and  Campbell  was 
authorised,  and  thereby  the  bank  became  the 
owner  of  the  stock  in  question,  and-  tuid  the 
right  to  reissue  It  But  whether  it  did  or 
not  these  defendants,  who  were  the  managers 
of  the  bank,  cannot  defend  upon  tbe  gnound 
that  what  was  dme  was  not  autboriied  by 
law. 

The  other  material  question  grows  out  of 
the  secret  agreement  between  tbe  defendants 
and  tbe  bank,  to  tbe  effect  tbat  they  should 
Imu  AO  ItabiUty  -by  naaoa  of  tiie  stook  be- 


ing issued  to  tbem.    I£.^li3tizi£  to  z 
tion,  the  trial  court  founcJ         a  f^  '~  . 
was  done  for  the  purpuxs«3-  of  gif  '^  ■ 
the  bank,  and  that  b^  nRAAon  of  z^-.  ■ 
given,  its  creditors.  r^r«»dit«l  ty  . 
ceiver,  were  Induced  to       ■we  it  tiietr  t 
This  flndiug  of  fact  is  ex*-^i>t«l  lo  t-y  - 
pellants,  on  the  ground  tliat   it  ; 
taiued  by  the  evidence;     L>ut    tiii~  •ii 
was  not  well  taken.    Tt»^    fa<rt  of  i 
bflvlng  been  issued  and  tli<~  Dotes  £;tt- 
taken  therefor  would  re*iLiir<e  that  s-.- 
should  be  carried  as  a  part   of  Tl^ 
the  bank,  and  there  would  l>e,  xtt 
pareot  liability  upon  the  psrr  of 
thereof  for  tbe  remainder    of   Its  i<.v 
Tbie  being  so,  tbe  law  woaJd  i>rt^uiz~. 
absence  of  any  proof  as  *o   tlie  ob>i->[ 
transaction,  tl^t  It  was  for  tti«  gmrpose  ■ 
tug  the  books  show  tbat  tb«  baank 
better  condition  than  it  woal«l   tomwe  r 
s«cb  stock  bad  not  been  reX»-sved. 
there  was  direct  proof  thai  It   wris  azi  S' 
tbat  It  was  aeoesauty  tbat  tliis  stAjci  - 
be  Issued  to  somebody,  lo  order,  rlwi  u-^ 
might  be  In  such  a  condition  tJUat  an  eu 
don  of  Its  books  would  not  discracf/t  ;ri  ^ 
big.    Such  being  tbe  object   for  wL^<^ 
stock  was  Issued  to  tht*  defeculaota,  it  - 
well  be  questioned  whether  tbey  could  --*,: 
this  secret  contract  between   tbem  an;, 
bank  In  an  action  brought  by  t^m.lmitk  r: 
to  recover  the  par  value  of  tbe  stock.  ' 
contract  was  clearly  an  Illegal  one.  and  0 
might  be  reason  for  holding  thnt  the  tra:< 
tloo  must  be  treated  as  tbon^b  this 
ill^mJ  agreement  had  never  been  cattw/i: 
But  it  Is  not  necessaiy  here  to  deckle  ' 
question.    This  action  Is  In  tbct  name  or  ' 
receiver,  who  represents  both  tbe  bask  i:: 
Its  creditors;  and.  as  between  the  erviv  > 
and  these  defendants.  It  Is  eleAT  tba^ 
secret  agreement  by  which  It  was  aotvtt : 
change  the  liability  of  tbe  holders  of  i- 
stock.  was  without  any  force  wbaterer.  i« 
bold  that  one  could  have  sbx^  Issued  to 
and  allow  the  same  to  stand  in  bis 
upon  the  books  of  tbe  bank,  and  yet  b;  i 
secret  .agreemi^ut  with  such  Itauk.  be  teli'.i-*'^ 
from  all  liability  gi'owing  out  of  ibe 
such  stock,  would  be  contrary  to  tbe  p^-^ 
BioDs  of  our  statute,  and  to  public  P''  .' 
This  would  be  true  even  if  tbe  per»n-)  ^ 
whom  the  stock  was  Issued  was  a  8tnr.::'->' 
to  the  corporation  at  the  lime  of  Its  /!*■>■ 
aurl  where,  as  In  tbe  case  ai  l>ar.  the  si  --^ 
was  Issued  to  the  directors  of  the  baiifc. 
must  be  presumed  to  know  Its  oondlifoD  isd 
the  purpose  of  tbe  Issue,  tbe  reason  for  'sf'^^' 
Ing  tbem  liable  is  much  greater.    A  diret^if 
is  An  otHoer  of  the  banic,  and  it  Is  tbtci^ 
tbe  bovd.  composed  of  Himself  and 
elates,  tbat  its  business  is  tranaacied. 
hold  that  one  of  these  can  wake  a  note  to  tbt 
bank,  and  bave  it  taken  up  as  a  put  sf  >^ 
assets,  and  afterwards,  when  such  nw  ^ 
sought  to  be  enforced  against  him  In  ttelB' 
4«Meit  of  tbe  cfwUtam  af  tbe  bank,  set  V 
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secret  agreement  wblcb  nulUfles  the  noto, 
would  be  coutraiy.  not  only  to  all  legal  rulee, 
Init  to  every  pilndple  of  Justice;  and  tbe  rule 
wbldi  would  apidy  to  a  note  ao  made  and  ex- 
ecuted would  apply  to  tbe  liability  created  by 
the  boldlng  of  stock  issued  under  tbe  drcum- 
stancea  disclosed  by  tbls  record. 

The  only  otber  reason  suggested  why  tbe 
Judgment  should  be  reversed  wbldi  we  think 
It  necessary  to  notice  is  that  It  appeared  fcom 
the  record  in  the  action  In  wblch  the  reoeWer 
was  appointed  that  the  ssseta  of  tbe  bank 
were  sufficient  to  discbarge  its  indebtedness. 
But  that  fact,  U  Cact  it  was,  was  Immaterial 
under  the  issues  In  tbls  action.  Tbe  court 
In  that  cause  bad  determined  that  It  was  nec- 
essary that  the  unpaid  assessmenta  upon  tbe 
capital  stock  should  be  collected,  and  It  must 
be  presumed  that  this  determination  was  nec^• 
easary  and  rightful. 

We  find  oo  error  in  the  record,  but,  eren  If 
then  were  technical  error,  it  did  not  affect 
the  rights  of  appeiiaota,  tot  tbe  reason  that 
tbe  acts  as  stated  in  their  own  brW  show 
that  tbe  Judgment  was  what  It  should  have 
been.   Judgm«it  affirmed. 

BimBAB,  ANDtBBS,  SCOTT,  and  GOBr 
DON,  JJ^  mncor. 


BTATO  T.  WITHBBOW  et  si. 
(Snpieins  Oonrt  of  Wadungton.  Nor.  18,  ISSft) 
Cbimisal  Law— Evidbmos— Habvlbsb  Ebror. 
Where  no  eridenee  ia  iatrodoeed  by  defend-, 
ant,  and  the  state's  evideace  ahowfl  coDcluBively 
that  defendant  is  guilty  as  diarged,  poasible  er- 
iw  in  the  uutmctions  ib  withont  prejudice. 

Appeal  from  superior  court,  Spokane  coun- 
ty; Norman  Buck,  Judge. 

W.  B.  Witberow  and  Arthur  Case  were 
convicted  of  grand  larceny,  and  ^peaL  Af- 
flnned. 

ntsgerald  &  EtopUna,  Cof  ai^ellanta.  J. 
W.  Felgban,  for  tbe  State. 

PER  CURIAM.  The  defendants  w»e  eon- 
vJcted  of  tbe  crime  of  grand  larceny,  and 
have  appealed.  Several  questions  were 
raised  as  to  tbe  sufficiency  of  the  evidence 
relating  to  the  pnmf  of  venue  and  tbe  owner- 
ship of  the  goods;  but  the  record  discloses 
that  there  was  proof  showing  that  the  goods 
were  taken  within  tbe  Jurisdiction  of  tbe 
court,  and  sufficient  proof  at  tbe  ownership 
to  Bustaln  tbe  verdict 

It  ia  furtber  contended  t^t  a  motion  for 
a  continuance  made  by  the  defendants  should 
have  been  granted;  but  we  find  nothing  to 
show  that  tbe  court  abuaed  Its  discretion  In 
denying  tbe  same. 

It  la  contended  that  cotain  of  tbe  hutruc- 
ttona  were  erxwieons;  bat  It  aiM>eani  that 
the  only  testhnony  Introduced  In  the  ease 
was  upon  the  part  of  the  state.  Several 
wltneasea  were  sworn  who  testified  that  the 
defendants  admitted  stesUng  the  goods  from 


a  freight  car  on  tbe  Nortbern  .Paettc  Rail- 
road, and  tbe  goods  were  found  in  their  pos- 
session. Thw  was  no  substantial  conflict 
in  the  testimony  upon  tbe  part  of  tbe  state, 
either  In  the  direct  or  cross  examination, 
and  the  proof  conclusively  showed  that  tbe 
defendants  were  guilty  of  tbe  crime  with 
which  they  were  charged.  This  being  so, 
there  was  but  one  verdict  that  the  Jury  could 
have  rendered,  and  that  was  to  Sad  the  de- 
fendants guilty;  and,  if  there  was  any  er- 
ror in  the  instructions,  It  was  clearly  error 
without  prejudice.  Territory  v.  Gay,  2  Dak. 
125,  2  N.  W.  477.  Tbe  Judgment  of  convic- 
tion must  be  affirmed. 


PEROTYAL  et  aL  T.  COWTOHEB  &  WIDE 

HOLLOW  IRRIGATION  DIST.  et  aL 
(Saprems  Court  of  Waahbgtna.  Nov.  U,  18B6.) 
SrATsm— EzPRSMixe  Hubjmt  w  TItu— C<Hr 

STITVnoSAUTT. 

Act  March  22,  188fi,  entitled  "An  act  to 
amend  an  act  providing  for  the  organixation  and 
goTernmcnt  of  urigation  diatricta  and  the  aale 
of  bonds  arising  therefrom  and  declaring  an 
emergency,"-  which  ralidates  past  debts  of  any 
district  organized  thereunder,  and  provides  for 
the  levy  of  a  tax  to  pay  such  indebteduesu,  tUh 
lates  OonsL  art.  2,  S  t9>  providing  that  the  soh- 
ject  of  aa  act  -must  be  expreiaed  in  ita  title. 

Appeal  from  superior  court,  Yakima  county; 
H.  B.  Klgg,  Judge  pro  tem. 

Action  by  A.  Perclval  and  others  against 
tbe  Cowychee  &  Wide  Hollow  XrrigatloD  Dis- 
trict and  another  to  enjoin  levy  of  a  tax. 
Judgment  for  plalntlffa,  and  defendants  aj^ 
peaL  Affirmed. 

H.  J.  Sulvely,  Fred  MlUer,  Reavis  *  Bngle- 
bart,  and  Whltson  &  Psrlwr,  for  appellants. 
Frank  H.  Rndkln,  for  respondenta. 

HOITT,  a  J.  The  only  anthort^  for  thb 
levy  of  tbe  tax  tbe  collection  of  which  was  . 
In  oontiOTeray  In  this  action  was  tbe  provision 
of  the  act  of  Alarcb  22,  1885,  ^blch  provided 
that:  "Whenever  tbe  board  of  directors  of 
any  district  hwetofore  Conned  under  tbls  act 
shall  have  attempted  to  Incur  any  Indebted- 
ness prior  to  this  amendment  g<^g  Into  effect* 
and  when  the  only  ground  of  the  InvaUdlly 
of  such  Indebtedness  Is  that  tbe  board  of  di- 
rectors was  not  authorised  to  Incur  such  in- 
debtedness so  otmtiacted  by  said  board,  such 
indebtedness  Is  hereby  declared  valid  and 
binding  upon  said  district,  and  tbe  said  direc- ' 
tors  are  authorised  to  make  an  asseasment  of 
the  property  In  said  district  as  provided  by 
this  act  as  amended  and  to  levy  a  tax  upon 
said  im^erty  as  other  levies  are  required  to 
be  made  to  pay.aucb  detita;  provided,  such 
indebtedneaa  i^all  not  exceed  tbe  sum  of 
95000."  If  tbia  provlalon  was  In  force,  it  was 
auffident  to  authorise  the  levy  In  question; 
but  It  la  claimed  that  It  Is  void,  for  the  tear 
son  that  It  is  not  within  the  title  of  the  act, 
and  bence  In  viobitlon  of  section  19  of  article  2 
of  the  .Gonsdtutioa.   Tbe  title  of  the  act  In 
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which  the  proTlsioQ  Is  contained  la  In  the  tol- 
towlng  language:  "An  act  to  amend  an  act 
piOTidlng  for  the  organization  and  government 
of  Irrigation  districts  and  the  sale  of  bonds 
arising  therefrom,  and  declaring  an  emer- 
gency, the  same  being  8ectl<ms  1,  2,  4,  10,  16, 
17,  18,  19,  20,  22,  24,  25,  28,  27,  28,  29,  30,  31, 
33,  84,  35,  36,  38,  39,  40,  42,  69  and  70,  ap- 
proved March  20th,  1890,  and  declaring  an 
emergency."  The  wording  of  this  title  la 
such  aa  to  make  It  difficult  to  determine  the 
exact  title  of  tbe  act  of  which  It  was  amenda- 
tory. It  was  in  the  following  language:  "An 
act  providing  for  the  organization  and  govern- 
ment of  irrigating  districts  and  the  sale  of 
bonds  arising  th«%fTom,  and  declaring  an 
emergency."  It  will  appear  from  a  compari- 
son of  the  two  titles  that  there  la  no  language 
used  in  the  one  to  the  amendatory  act  which 
in  any  manner  extends  the  title  to  the  origi- 
nal act.  The  latter  act  Is  simply  amendatory 
of  the  former  one,  and  tbe  subject-matter  em- 
braced In  the  title  is  the  same..  Hence  the 
question  presented  for  decision  Is  as  to  wheth- 
er or  not  a  title  which  sbows  nothing  more 
than  that  the  act  is  to  provide  for  the  organ- 
ization and  government  of  Irrigation  districts, 
and  tbe  sale  of  bonds  arising  therefrom.  Is 
broad  enough  to  warrant  the  enactment  there- 
under of  a  ptoTlsloQ  for  the  validating  of  the 
Indebtedness  of  a  district  which  might  have 
been  organized  thereunder,  and  the  levying 
of  a  tax  to  pay  the  sam^.  That  the  provision 
In  the  constitution  in  question  should  be  rea- 
sonably construed,  and  legislation  snstalned 
which  fairly  comes  within  the  subject-matter 
embraced  in  the  title,  has  been  frequently 
beld  by  this  court  See  Marston  v.  Hiimes, 
3  Wash.  287,  28  Pac.  520;  In  re  RalTerty, 
1  Wash.  382.  26  Pac.  465.  And  such  we  be- 
lieve to  be  the  tendency  of  the  decisions  of 
all  of  the  courts.  But  it  will  not  do  to  sus- 
tain legislation  which  la  eo  foreign  to  the  sub- 
ject-matter embraced  in  the  title  that  one 
ceuld  read  such  title  without  having  his  at- 
tention in  any  manner  directed  towards  the 
legislation  attempted  to  be  embraced  thereun- 
der. A  title  may  be  as  broad  as  the  legis- 
lature sees  fit  to  make  It,  and  thereunder  any 
specific  legislation  as  to  any  subject  relating 
to  the  general  matter  thus  broadly  embraced 
In  the  title  sustained.  But  when  It  sees  fit 
to  adopt  a  restricted  title,  and  thereund^  at- 
tempts to  enact  provisions  not  fairly  within 
such  restricted  title,  such  provisions  cannot 
be  given  force  by  reason  of  the  fact  that  it 
would  have  been  competent  for  the  legislature 
to  have  adopted  a  more  generic  title,  and 
thereunder  properly  included  all  of  the  pro- 
visions of  the  act.  The  object  of  such  con- 
stitutional provisions  Is  twofold:  First,  to 
prevent  log-rolling  legislation;  and,  second, 
to  require  such  a  title  that  one  reading  it 
would  have  his  attention  directed  to  every 
subject-matter  In  the  act  Having  tbls  latter 
object  In  view,  was  the  title  of  the  act  In 
question  sufficient  to  authorize  the  enactment 
thereunder  of  the  provision  which  was  the 


foundation  of  this  tax  levy?  Would  one  read- 
ing the  title  of  the  act,  which  simply  provid- 
ed for  the  organization  of  Irrigation  districts, 
have  his  mind  at  all  directed  to  tbe  question 
of  validating  an  Indebtedness  which  each 
district  had  In  tbe  past  sought  to  IncurT  It 
seems  to  us  not  A  provision  for  the  Incnr- 
ring  of  an  Indebtedness  In  the  future  might 
be  reasonably  expected  to  be  found  among  the 
provisions  for  the  organisation  of  such  dis- 
tricts; but  the  validation  of  past  indebted- 
ness, or  the  fact  that  such  past  Indebtedness 
existed,  would  have  no  reasonable  or  natural 
connection  with  the  organization  of  such  dis- 
tricts. The  contention  that  this  provlsloo  Is 
so  far  outside  of  the  subject-matter  of  the 
title  as  to  be  void  under  the  section  of  the  cob- 
stltutlon  referred  to  must  be  sostained,  and, 
there  being  nothing  left  to  sustain  the  attempt- 
ed levy,  the  decree  of  the  superior  court  flo- 
Jolnlng  its  collectltHi  must  be  affirmed. 

SOOTT.  ANDBBS,  DUNBAB,  Ud  GOB- 
DON,  JJ^  concur. 


WASHINGTON  BANK  OF  WAUiA  WAIr 
LA  v.  FIDHLITT  AB8TRAOC  & 
SBGUBITY  00. 
(Supreme  Court  of  Washington.  Nor.  1%  18BS.) 

BZBGOTIOII— PROPSaTX  SUBJBOT. 

A  set  of  abstract  hooks  is  oorporeal,  tangi- 
ble  property*  and  the  sohject  of  levy  and 
nnder  execution. 

Appeal  froa  superior  court,  Walla  WaUa 
counly;  William  H.  Upton,  Judgtt. 

Action  by  the  Washington  Bank  of  Walla 
Walla  against  the  FM^ty  Abstract  &  Se- 
curity Company,  a  corporation,  to  foreclose 
a  chattel  mortgage.  From  a  Jndgment  and 
decree  la  favor  of  plalntlCF,  defendant  ap- 
peals. AfiArmed. 

Thomas  &  Dovell,  for  appellant  Tboe.  H. 
Brents  and  WdUngton  Clark;  for  respond- 
ent 

DUNBAB,  J.  The  appellant  corporation, 
by  its  secretary,  S.  E.  Dean,  applied  to  the 
respondent,  a  corporation,  for  a  loan  of  $2,- 
000,  offering  as  security  a  chattel  mortgage 
on  a  set  of  abstract  records,  maps,  and  in- 
dices of  lands  In  Walla  Walla  county.  The 
particular  description  was  as  follows:  "The 
abstract  record  of  all  lands  in  Walla  Walla 
county,  state  of  Washington,  and  all  maps, 
plats,  and  indices  thereunto  belonging,  or  in 
any  wise  appertaining,  now  In  the  office  of 
said  mortgagor."  Tbe  loan  was  made,  ap- 
pellant made  default  in  payment  and  re- 
spondent brought  suit  to  foreclose  the  mort- 
gage. The  defendant  answered,  setting  np 
as  an  affirmative  defense  that  the  property 
described  In  the  mortgage  was  a  copy  of  tbe 
financial  records  of  Walla  Walla  county,  ar- 
ranged in  a  certain  and  peculiar  manner  by 
appellant  together  with  certain  peculiar  in- 
dices to  said  records,  made  and  arranged  by 
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appellant;  tbat,  without  a  knowledge  of  the 
arrangement  of  wid  copies  and  said  Indices, 
the  said  property  was  of  no  ralne  whaterer; 
that  the  proper^  described  was  the  product 
of  the  work  and  mind  of  the  said  Dean,  sec- 
retary, and  of  no  other;  and  that  the  same 
were  made  and  arranged  for  the  use  of  said 
corporation,  and  none  of  the  property  was 
of  any  value  whatever  unless  the  party  hav- 
ing possession  thereof  had  the  right  to  pub- 
llBh  and  copy  the  same.    The  cause  was 
referred  to  a  referee,  and,  after  trial,  the  ref- 
eree returned  a  report  recommending  the  de- 
cree as  asked  In  the  complaint    The  defend- 
ant below  excepted,  and  asked  the  court  to 
make  finding  in  accordance  with  the  answer 
Just  above  quoted.    Only  one  question  la 
brought  to  the  attention  of  this  court,  name- 
ly, the  contention  that,  on  account  of  the 
peculiar  nature  of  the  property  described  in 
the  mortgage,  the  court  erred  In  decreeing 
Its  sale.    The  appellant  relies  on  the  case 
of  Dart  V.  Woodhoose,  40  Mich.  399.  This 
case  holds  tbat  a  set  of  abstract  books  such 
as  those  in  suit  Is  but  the  unpublished  manu- 
•crlpt  of  an  author,  valuable  only  on  ac- 
count  of  Its  literary  contents,  and  belongs  to 
The  class  of  unleviable  property,  such  as  a 
patent  right  or  a  copyright,  which  are  held 
by  most  of  the  courts  to  be  anasslgnable 
privileges   or   Incorporeal    and  intangible 
rights.    We  cannot  Indorse  the  conclusion  or 
the  reasoning  of  the  case  Just  cited.  It  seems 
to  ns  that  these  abstract  books  were  not  so 
tntan^ble  or  Incorporeal  that  they  could  not 
be  the  subject  of  levy  or  of  sale,  and  such 
was  the  holding  In  Leon  Loan  &  Abstract 
Go.  V.  Equalization  Board  of  Leon,  86  Iowa, 
127,  63  N.  W.  94,  where  the  case  of  Dart  v. 
Woodhouse,  supra,  was  reviewed.  That  case 
waa  also  unfavotably  commented  upon  by 
Freeman  on  ExecnUons  (2d  Bd.,  9  110),  where 
the  author,  in  reviewing  the  case,  says:  "In 
a  set  of  abstract  books,  or  in  any  other  man- 
uscripts, we  see  nothing  intangible,  nothing 
which  makes  It  difficult  or  Improper  to  sub- 
ject them  to  execution.    Confessedly  they 
are  property,  and,  as  such,  may  be  valuable 
to  their  compiler  or  owner;  and,  doubtless, 
he  may,  by  his  voluntary  transfer,  divest 
himself  of  title,  and  vest  it  in  another.  His 
transfer  may  not  divest  him  of  the  Informa- 
tion contained  In  them,  and  certainly  will 
not  impah:  the  skill  required  In  their  com- 
pilation or  use.    The  fact  that  he  does  not 
uid  cannot  transfer  his  Information  and  skill 
constitutes  no  ground  for  denying  his  ability 
to  transfer  so '  much  as  Is  transferable.  In 
1  state  whose  statutes  In  general  terms  de- 
clare ell  property  subject  to  execution,  we 
can  perceive  no  reason  for  holding  alutract 
books  or  other  valuable  writings  not  subject 
to  execution."    It  will  be  observed.  In  this 
connection,  that  section  479,  Code  Proc,  pro- 
vides that  "all  property,  real  and  personal, 
of  the  Judgment  debtor,  not  exempt  by  law, 
Bhall  be  liable  to  execution."   This  was  also 
the  view  taken  by  this  conrt  hi  Abstract  Oo. 


V.  Phelps,  8  Wash.  549,  SS  Pac.  490,  where 
It  was  said:  "There  Is  a  conflict  in  the  au- 
thorities as  to  wheth-^r  abstract  books  are 
subject  to  taxation.  We  think  the  better  rule 
is  that  they  are  subject  thereto,"— citing 
Leon  Loan  &  Abstract  Co.  v.  Equalization 
Board  of  Leon,  supra.  Many  of  the  cases 
are  cases  where  the  question  arose  on  the 
right  to  tax  such  property,  but  in  this  case 
a  more  rigid  rule  should  be  adopted  against 
the  claim  of  appellant  By  his  own  contract 
he  treated  these  abstract  books  as  property 
of  value,  and  obtained  a  valuable  considera- 
tion for  them  in  the  nature  of  a  loan,  and  It 
would  be  unconscionable  to  allow  him  to 
plead  tiielr  worthlessness  In  a  court  of  eq- 
uity. The  Judgment  wUl  be  afllrmed. 

HOTT»  C.  and  SCOTT.  ANDBBS,  and 
QOBDON,  J3^  concur. 


BENNBT  V.  OLEIN  et  aL 
(Snprone  Court  of  Washingtcn.    Nor.  SO, 

1800.) 

Vaoatioh  or  Jqdohbnt— ErraOT  k»  bhwibit  thb 
Pabtibs— Sali  or  PBopsarr  dndbr— Rbplbv- 
iH— Bbtoppkl  to  Dent  PutNTirr'i  Titlb. 

1.  Tlw  effect  of  the  vacation  of  a  Judgment  for 
irregularity  la  obtaining  it,  after  the  Bue  of  per- 
sonal property  on  an  execution  thereon,  and  its 
purcbaae  by  the  execution  plaintiff,  is  the  same 
08  a  reversal  of  the  judgment  would  be,  and  it 
operates  to  vacate  the  sale  as  between  the  parties. 

2.  A  Judgment  idolntiff,  who  causes  property  to 
be  sold  on  execution  under  the  judgment,  and  be- 
comes the  purchaser,  is  estopped  to  dei^  the  title 
of  the  judgment  defendant  In  replevm  by  the 
latter  to  recover  ttie  property  after  a  vacatbs  of 
the  Judgment. 

Appeal  from  supwlor  ooort;  King  county; 
R.  Osbom,  Judge. 

Action  of  r^evln  by  George  Bcain^  against 
S.  Cleln  &  T.  A*  Babcodc,  partners  as  Clefn  ft 
Babcock.  Judgment  flor  defendants,  and  plain- 
tiff appeals.  Reversed. 

Chas.  F.  Flshback  and  Ohas.  D.  Shepard, 
for  appdlanL  QUI,  Keene  St  Shaw,  for  le- 
spondenta, 

GORDON,  J.  This  actiMi  was  brought  by 
the  appellant  for  replevin  of  a  ceitain  frame 
building,  with  certain  flxturee  and  furniture 
therein,  of  the  total  value  of  $300.  After  cer- 
tain formal  allegations,  the  complaint  alleges 
the  recovery  by  the  respondents,  on  or  about 
October  6, 1894,  of  a  Judgment  against  the  ap- 
pellant, as  garnishee,  in  an  action  then  pend- 
ing in  the  superior  court  for  King  county,  In 
which  the  respondents  were  plaintiffs,  Wand- 
schnelder  and  Campbell  were  defendants,  and 
the  a{>pellant  was  garnishee;  ttiat  on  Novem- 
ber 8, 1894,  an  execution  Issued  on  said  Judg- 
ment, under  which  the  property  which  Is  the 
subject  of  this  suit  was  levied  upon  and  sold 
on  November  14,  1894,  to  the  Judgment  credit- 
ors in  that  action  (respondents  herein).  The 
complaint  further  alleges  that  said  Judgment 
"was   Improperly  and  Irregnlaiiy  entered 
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against  this  plaintiff  [appellant  here]  aa  f^iv 
nlshee";  tliat  thereafter  on  January  8,  lEK)?; 
the  superior  court  vacated  ai  d  Bet  aside  the 
Judgment  against  the  appellant,  as  garnishee; 
a  demand  (or  the  possesnlun  of  the  property; 
and  an  allegation  of  damage,  by  the  detention, 
In  the  Bum  of  A  general  demurrer  was 

Interposed  to  the  complaint,  and  orerruled. 
Respondents  therenpon  answered,  setting  up. 
In  addition  to  what  has  already  been  stated, 
that,  the  respondents  took  possession  of  the 
property  in  suit,  and  retain  ft,  by  virtue  of  the 
purchase  at  the  execut.on  sale;  that  appellant 
had  full  knowledge  of  the  sale,  and  of  all  pro- 
ceedings, and  at  no  tiJie  made  objection  there- 
to, permitted  it  to  go  on,  without  attempting  to 
stay  it  or  to  vacate  the  Judgment,  until  three 
mouths  after  possession  of  the  property  was 
taken  by  reepondents;  that  respoudents  had 
appealed  from  the  Judgment  of  the  superior 
couil,  which  vacated  and  set  aside  the  Judg- 
ment; and  that  the  appeal  was  then  pending. 
A  demurrer  to  the  answer  was  overruled,  and 
appellant  (plaintiff  below)  replied,  setting 
forth,  among  other  thlngsi  that,  after  the  va- 
cation of  the  Judgmenr,  the  action  had  been 
tried  between  the  respondents  (plalntiCQi 
therein)  and  the  appellant  (garnishee  therein), 
and  resulted  in  a  Judgment  In  favor  of  appel- 
lant upon  the  merits.  When  the  cause  came 
on  for  trial,  the  lower  court,  on  respondents* 
motion,  entered  a  Judgment  In  their  tavor  upon 
the  pleadings,  and  dismissed  the  acMon. 

The  question  to  be  determined  upon  this 
appeal  Is  the  effect  of  the  vacation  of  a  Judg- 
ment, after  an  execution  sale  of  personal  prop- 
erty, upon  the  title  to  the  property  sold  there- 
under, and  purchased  by  the  tizecution  plain- 
tiff. The  appellant  InsLsts  that  tha  order  va- 
cating the  Judgment,  like  the  reversal  of  a 
Judgment,  oi>erateB  to  avoid  a  sale  made  un- 
der It  as  between  the  parties,  and  cancels  the 
purchase  by  the  execution  plaintiff  ot  the  prop- 
erty sold;  and  counsel  have  cited  numerous 
authorities  to  the  effect  that  a  reversal  of  a 
Judgment,  as  between  the  parties.  Is  the  same 
as  If  the  Judgment  had  never  been,  and.  by 
reversal,  the  Judgment  ceases  to  be  a  Justlflca- 
tlon  (as  between  the  parties)  for  any  acts  done 
by  virtue  of  it  before  the  reversal  occurred. 
CV^unsel  for  ttie  respondents  do  not  question 
the  soundness  of  the  rule  relied  upon  by  ap- 
pellant in  so  far  as  it  pertains  to  a  case  where- 
in Judgment  has  been  reversed,  but  insist  that 
a  different  rule  is  applicable  where  the  Judg- 
ment has  been  vacated  merely.  The  record 
In  this  case  does  not  disclose  the  grounds  upon 
which  the  judgment  in  the  garnishment  pro- 
ceeding was  vacated,  but,  as  already  noticed, 
the  complaint  In  this  esse  alleged  that  the 
Judgment  was  "Improperly  and  Irregularly" 
entered;  and  while,  strictly  considered,  this 
Is  the  statement  of  a  conclusion,  rather  than 
Of  an  Issuable  fact.  It  Is,  we  think,  at  this 
stage  of  the  proceedings,  entitled  to  a  liberal 
Construction.  So  construed,  it  would  appear 
that  the  entry  of  Judgment  was  due  to  some 
Irregularity  npov  the  part  of  the  plalntlflta  In 


1  that  proceeding,  who  mibseqnently  becamf 
the  purchasers  of  the  property  sold;  and  ii 
will  be  presumed  that  the  order  vacating  the 
sale  was  granted  because  of  snch  "irregulai^ 
Ity,"  and  not  as  a  matter  oS  grace  or  favor  to 
the  defendant  therein.  Adopting  this  view, 
the  case,  we  think,  falls  within  the  principle 
(already  referred  to)  which  governs  In  cases 
of  reversal.  We  perceive  no  reason  for  dis- 
tlugnishing  between  a  Jtidgnient  which  his 
been  vacated  because  of  the  Irregularity  of 
the  plaintiff  In  obtaining  it,  and  a  judgment 
reversed  by  an  appellate  court  upon  appeal. 
In  so  far  as  the  rights  of  purchasers  totber 
than  third  parties)  are  concerned. 

Aside  from  the  allegation  of  Irregnlarfty  fa 
entering  the  Judgment,  It  was  suggested  by 
counsel  upon  the  oral  argument,  and*  appears 
from  the  record  In  the  original  cause  (which 
was  appealed  to  this  court  by  the  respondents 
herein,  and  the  appeal  thereafter  dismissed), 
that  the  judgment  was  vacated,  and  the  de- 
fault of  the  defendant  therein  (appellant  here) 
set  aside,  upon  a  showing  that  his  answer  in 
garnishment  was  duly  served  upon  plaintiffs' 
connsel  prior  to  the  entry  of  default;  and 
thereafter  It  was  left  with  the  clerk  of  the 
superior  court  to  be  filed,  but  the  same  was 
not  filed,  because  of  the  neglect  to  pay  the 
filing  fee.  We  are  not  at  this  time  called  up- 
on to  review  the  action  of  the  court  in  setting 
aside  the  default  and  vacating  the  judgment 
entered  therein.  It  has  become  final,  and  Is 
binding  upon  all  parties  to  that  proceeding. 
But  we  refer  to  It  In  this  action  for  the  pur- 
pose only  of  ascertaining  whether  tlie  actim 
of  the  lower  court  In  that  l>ehalf  was  based 
upon  the  Inadvertence  or  excusable  Defect  of 
the  defendant  against  w>ium  the  d.efanlt  and 
judgment  bad  been  entered,  or  for  Irr^ularlty 
upon  the  part  of  the  plalntlif  In  procuring  the 
Judgment;  and.  as  already  noticed,  the  record 
referred  to  discloses  that  It  was  upon  tbe  latter 
ground  that  the  relief  was  awarded  In  tbe 
lower  court 

It  appears  tliat.  In  granting  the  motion  to 
vacate  and  set  aside  the  default  and  judgment 
referred  to,  the  court  directed  "that  the  tide 
of  Innocent  purchasers  and  subsequent  bona 
fide  incumbrancers  of  t^e  property  beretotav 
purchased  at  the  sale  made  by  the  sheriff  of 
King  county,  under  and  by  virtue  of  execnrl  n« 
heretofore  issued  faer^n,  be  not  In  any  wte 
disturbed  or  affected  hereby,  but  that  tbe  sta- 
tus of  property  tieretofore  sold  under  and  by 
rirtue  of  an  execution  issued  herein,  and  the 
title  thereto  of  such  Innocent  purcbasera  ajxi 
bona  fide  incumbrancers,  be  and  remain  as 
though  this  order  had  not  been  made.**  The 
respondents  in  this  action  are  not  In  a  po^ 
tlon  to  avail  themselves  of  this  provision  at 
the  order.  As  execution  platntiffs.  tbey  wm 
neither  "Innocent  purchaseni"  nor  "bona  fide 
Incumbrancers." 

Coun.sel  for  the  appellant  hare  urged  Id 
their  brief  that  this  court  should  not  only  re- 
verse the  Judgment  ap|>ealed  from,  but  should 
direct  that  judgment  be  entered  bdow  In  Cavor 
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of  ippeOajkt  upon  tlw  pleadbigfl.  This  ts  re- 
dsted  hy  the  respondents*  counsel,  who  Insist 
that  they  bare  a  rigbt,  In  any  event,  to  pnt 
the  appellant  to  proof  of  his  title  to  the  prop- 
erty In  question.  W«  tblnk  that  respcmdents 
are  not  In  a  position  to  question  appellant's 
title.  Tbey  levied  opon  the  praperty  as  the 
im^ierty  of  the  appellant,  and  caused  It  to  be 
sold  as  his  property.  Tbey  found  It  In  hia  poe- 
BHslon,  and  are  attempting  to  retain  It,  upon 
the  assumption  tbat  tbe  title  to  ft  passed  to 
them  In  virtue  of  the  execatloa  sale  referred 
to.  This,  we  tblnk,  should  be  held  to  estop 
them  opon  the  question  cft  ownership.  But 
the  answer  does  contain. a  sufficient  denial  of 
uiy  damages  arising  froin  a  detention  of  tbe 
property,  and  to  this  extent  the  appellant 
would  not  be  entitled  to  nearer  in  the  present 
condition  of  the  pleodlnga.  The  Judgment 
will  be  reversed,  and  the  cause  remanded  for 
further  proceedings  In  accordance  with  this 
oplnkn. 

HOTT,  a  J.,  and  ANDBBSt  SCOTT,  and 
DUKBAR,  JJh  concur. 


PBBKINB  V.  MITCHELL,  LB  WIS  & 
STAVER  GO. 

(Soprsme  Court  of  Wsshlngton.    Nov.  10^ 

1806.) 

AmuKi  — Baisr  — Iksdfpicibst  AssiamisiiT  or 

Erbobs. 

Voier  tbe  statntoir  reqairemeDt  that  appel- 
lant must  clearly  point  out  &  ^  brief  the  errors 
relied  upon  for  a  reverflal,  aBaiftaments  which 
make  no  reference  to  the  fifth  finding,  and  merely 
allege  that,  "under  the  proofs,  the  finit  three  find- 
ingB  of  tbe  lower  court  are  wholly  inmiaterial; 
tbat  the  fourth  is  abiiolntely  contradicted  by  the 
testimony;  *  *  *  as  to  the  sixth  and  aerenth 
findings,  neither  of  them  is  worthy  of  notice," — 
are  insufficient.    Hoyt,  C.  J.,  dissenting. 

Appeal  from  superior  court,  Obehalls  comi- 
ty; Mason  Irwin,  Judge. 

Action  by  C  B.  Perkins,  recover  of  tbe 
Aberdeen  Cedar  Manufacturing  Company, 
■salnat  tbe  Mltcbdl,  Lewis  A  Staver  Com- 
pauy,  to  bring  property  under  tbe  receiver^ 
■tilp.  From  a  judfou^t  In  favor  of  defend- 
ant,  plaintiff  anteala.  Affirmed. 

M.  J.  Cochran  and  J.  B.  Bridges,  fbr  appel- 
lant.  I^nk  &  Smith,  for  respondent 

GORDON,  J.  This  cause  was  tried  below 
wlthoat  a  Jury,  and  flndings  of  fact  and  c<m- 
dusions  nude,  upon  which  a  decree  was  en- 
tered in  tovor  of  the  defendant  (respondent 
bere).  A  motion  was  made  In  this  court  to 
strike  the  brief  of  appellant,  and  for  atflrm- 
ance  of  tbe  Judgment,  ujion  the  ground  that 
appellant  b<id  not  compiled  with  rule  tIII.  of 
this  court  (40  Pac.  x.).  In  that  he  failed  to 
make  a  reference  In  tbe  statement  of  his  cnse 
to  the  transcript  for  verlftcatton.  and  for  the 
further  reason  that  "he  has  not  compiled  with 
tbe  laws  of  tbe  state  or  rules  of  this  court  by 
pointing  out  hi  his  brief  the  errors  relied  upon 
for  reveraaL"    Upon  oral  argument  of  the 
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motion  to  dismiss  we  were  disposed  to  con- 
sider that  some  of  tbe  flndings  of  tbe  lowei 
court  were  BufOdently  ctaallei^ied  by  tbe  brief, 
and  hence  we  beard  argument  on  tbe  merits. 
Upon  further  examination  a  majority  are  con- 
vinced that  the  motion  should  have  been  grant- 
ed, upon  tbe  authority  of  Haugh  v.  City  of 
Tacoma,  12  'Wash.  386,  41  Pac.  ITS,  and  4a 
Fac.  87.  It  Is  utterly  Impossible  to  determine 
from  the  brief  what  appellant  relies  upon  for 
a  reversal.  No  eeean  are  assigned  or  pointed 
out  beyond  tbe  statonent  tbat  "appellant  con- 
tends that,  under  tbe  proofs,  tbe  first  three 
findings  of  the  lower  court  are  wholly  Imma- 
terial; that  tbe  fourth  is  absolutely  contra- 
dicted by  the  testimony,  ^Ich  shows  conclu- 
sively tbat  the  date  of  tbe  articles  of  Incor- 
poration was  the  date  of  Its.  organisation,  and 
also  tbe  date  when  It  took  possesion  of  its- 
property,  tbe  date  of  the  Issuance  of  the  stock 
being  wholly  Immaterial,  as  Ito  issuance  at  nil 
was  wholly  Immaterial.  *  *  *  Ab  to  the 
sixth  and  8ev«itb  flndings,  neither  of  them 
la  worthy  of  notice."  Upon  the  merits,  how- 
ever, the  decree  must  be  affirmed.  There 
were,  In  all,  seven  findings^  To  each  of  them 
tbe  appellant  excepted.  Tbe  tvlef  informs  ua 
that  five  of  them  a»  "wboUy  immaterial," 
and  therefore  harmlesa  As  to  finding  No.  5 
no  mention  Is  made,  and  No.  6  la  tbe  only 
one  objected  to;  but  we  are  not  satisfied  tbat 
It  Is  without  sufficient  evidence  to  support  It, 
and.  Indeed,  we  think  that,  even  If  this  finding 
was  disregarded,  the  decree  should,  neverthe- 
less, stand.  Affirmed. 

DUNBAR,  SCOTT,  and  ANDBRS.  JJ^  con- 
cur. HOYT,  a  J.,  dissents. 


STATB  V.  OWBNBb 
(Supreme  Oourt  of  Washhigtoo.    Nov.  10^ 

1896.) 

CBiMnru.  Law— Fatlurs  to  Savi  EKoapnoiis— 
Niw  Trui.. 

1.  Where  amwllant's  objection  to  tlie  adrolsaioa 
of  evidmct*  was  based  on  the  sole  ground  tiiat  it 
waa  not  proper  in  rebuttal,  he  cannot  urge  that 
It  waa  not  competent  for  the  state,  by  such  testi- 
mooy,  to  show  specific  acta  of  bad  conduct  on  Ids' 
part. 

2.  Where  the  only  grounds  urged  for  a  new  trial 
are  alleged  errors  to  which  the  party  failed  to 
sare  exceptious  during  the  trial,  a  new  trial  Is 
propOTly  denied. 

Appeal  from  supertor  court,  Taklma  coun- 
ty; Garroll  B.  Graves,  Judge. 

B.  Owens  was  convicted  of  an  assault  with 
Intent  to  commit  murdo',  and  appeals.  Af- 
firmed. 

H.  J.  Snively  and  Fred  Miller,  for  appellant 
Ira  P.  Bn^ehart  and  F.  H.  Kudkln,  for  the 
State. 

HOYT,  C.  J.  Appellant  was  tried  upon  an 
Information  chargitig  him  with  assault  with 
Intent  to  commit  murder.  A  verdict  of  guilty 
was  returned,  and  thereon,  after  a  motion  for 
a  new  trial  bad  been  denied,  Judgment  and 
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■entence  was  duly  entered.  Four  Bpeclflcfl- 
tioQB  of  error  are  relied  upon  as  grounds  for 
reversal:  0)  That  the  court  erred  in  allowing 
the  prosecuting  attorney  to  croea -examine  de- 
fendant's witnesses  as  to  particular  acta  of 
bad  conduct  alleged  to  hare  been  eommltted 
by  the  defendant;  (2)  for  like  error  in  per- 
mitting the  prosecuting  attorney  to  cross-ex- 
amine the  defendant  as  to  like  particular  acts; 
(3)  that  the  court  erred  In  permitting  two  wit 
nesses  to  testify  In  rebuttal  as  to  particular 
acts  of  bad  conduct  on  the  part  of  the  defend- 
ant; and  (4)  error  In  OTerruUng  the  motion  of 
the  defendant  for  a  new  trial 

If  the  appellant  was  In  a  situation  to  derive 
any  benefit  from  the  action  of  the  court  as  to 
the  matters  complained  oU  some  important 
questions  of  law  might  be  presented  for  onr 
determination;  but  his  treatmentof  the  matter 
in  the  court  below  was  such  that  he  la  net  In 
a  position  to  take  any  advantage  of  any  of 
the  allegations  of  error  unless  It  Is  the  fourth. 
As  to  the  first  two,  be  made  no  objection  to 
tbe  admission  of  the  testimony  as  to  which  he 
Is  now  complaining.  Not  only  did  he  fall  to 
object  to  the  questions  asked  hia  witnesses 
upon  cross-examination,  but  upon  th^  re-ex- 
amfnation  himself  went  fully  into  the  subject- 
matter  as  to  which  such  witnesses  had  been 
cross-examined.  As  to  tbe  thhrd  asdgnment, 
the  only  objection  Uiat  was  made  to  the  testi- 
mony the  admission  of  which  Is  claimed  to 
have  constituted  reversible  error  was  that  It 
was  not  proper  In  rebuttal  There  was  no 
siiffgestion  made  that  the  objection  to  such 
testimony  was  based  upon  tbe  ground  that  It 
was  not  competent  tor  the  state  to  show  spe- 
cific acts  of  bad  conduct  upon  tbe  part  of  tbe 
defendant;  and»  no  audi  dahn  having  been 
made  In  the  court  below,  It  cannot  ,  avail  ap- 
pipllant  here.  Tbe  motion  for  a  new  trial,  tbe 
denial  of  which  Is  tbefonndatlon  fortfae  fourth 
assignment  of  error,  presented  no  questions 
not  alrrady  passed  upon  by  the  court  during 
the  progress  of  the  trial,  and,  tbe  defendant 
not  having  been  In  a  position  to  avail  blmself 
of  tbe  &TOVB,  If  any,  which  the  court  had 
committed,  by  reason  of  tbe  fact  that  he  had 
saved  no  aception  thereto,  tbe  motion  was 
propwly  denied.  The  Judgment  and  sentence 
will  be  affirmed. 

ANDERS,  SCOTT,  DUNBAR,  and  GOB- 
DON,  JJ^  concur. 


ROGBRS  V.  STROBACH. 

(Supreme  Court  of  Washington.    Nov.  10^ 
1896.) 

WtLLi — Oo^TSTBOtrrioM— RioHTS  or  Lboatbb'8 
Adhixistkatob. 

Under  a  will  beqatathin^  to  each  of  testa- 
tot's  two  children  half  the  money  to  be  realized 
from  sale  of  his  property,  the  moQey  to  be  paid 
them  pesroectlTely  when  they  attain  the  age  of  21; 
giving  afl  his  property  to  S..  in  trust  for  execu- 
tion of  the  irill,  with  power  to  sell  as  to  him  shall 
seem  meet;  and  appointing  S.  executor,  and  di- 


recting that  he  shall,  after  payment  of  debts,  ^ 
to  the  two  childreo,  on  their  respectively  arriTing 
at  the  age  of  21,  one-half  to  each  of  all  money 
then  held  by  him  as  executor,— the  bequest  is  to 
each  of  the  childzen,  and,  one  of  them  dying  be- 
fore majority,  his  admhilBtntw  Is  entitled  to  n> 
celve  his  share. 

Appeal  from  supertor  court,  Spokane  conn* 
ty;  Norman  Buck,  Judge. 

Petition  by  W.  S.  Rogers,  administrator  of 
Heinrich  Debning,  deceased,  against  Paul  J. 
Strobach,  executor  of  William  I.  Dehnlng, 
deceased.  From  an  order  In  favor  of  the 
administrator,  tbe  executor  i^pealn.  Af- 
firmed. 

Adolpb  Munter,  for  appellant  B.  B.  Por- 
t«field,  for  respondent 

BOTT,  a  3.  Upon  a  petition  filed  In  the 
matter  of  the  estate  of  William  I.  Dehnlng 
in  behiUf  of  tbe  administrator  of  tbe  estate 
of  Heinrich  Debning  an  order  waa  made  by 
the  superior  court  of  Spokane  county  direct- 
ing the  executor  of  the  estate  of  William  L 
Debning  to  deliver  to  said  administrator  a 
certain  portion  of  said  estate,  which  U  was 
alleged  bad  been  devised  to  said  Heinrich 
Dehnlng  In  his  lifetime,  and  had  passed  to 
his  ^minlstrator  upon  his  death.  From  this 
ordw  the  executor  of  the  estate  of  William 
I.  Dehnlng  has  prosecuted  this  appeal. 

Two  reasons  are  suggested  why  the  ordei 
shouM  be  reversed:  First,  that  no  notice 
was  given  of  the  hearing  of  the  petition  up- 
on which  it  was  founded;  sjid,  second,  that 
under  the  will  of  WlUlam  L  Debning  no 
part  of  his  estate  passed  to  B^nrlch  Dehn- 
lng during  his  lifetime.  Tbe  record  does  not 
bear  out  the  alleged  fact  upon  which  the 
first  claim  Is  founded.  It  not  only  does  not 
appmr  that  no  notice  was  given,  but  it 
affirmatively  appears  that  tbe  notice  required 
by  tbe  statute  was  given,  and  that,  if  It  was 
not,  no  objection  on  that  account  was  Inter* 
posed  to  tbe  bearing  of  tbe  petition  In  the 
court  below.  Tbe  second  ground  of  reversal 
Is  founded  upon  tbe  daJm  that  under  the 
will  of  William  L  Debning  all  his  property 
passed  to  bis  executor,  to  be  by  bim  paid 
to  the  children  therein  named  when  they 
reached  the  age  of  21  years,  and  tbat,  Hein- 
rich Dehnlng  having  died  before  he  reached 
that  age,  nothing  passed  under  the  will  to 
his  representatives;  that  thereunder  the  oth- 
er child  became  entitled  to  the  entire  estate 
when  he  should  reach  the  age  of  21.  Time 
Is  much  discussion  as  to  who  were,  nnda 
the  laws  of  Montana,  the  heirs  of  Heinrich 
Dehnlng,  but  that  entire  discuadon  is  for 
elgn  to  tbe  issues  presoited.  A  duly-a^olnt- 
ed  administrator  of  his  estate  was  Id  court 
and.  If  the  executor  of  the  eatete  of  bis 
father  had  any  property  to  which  his  estate 
was  entitled,  such  administrator  was  entitled 
to  its  possession,  and  the  question  as  to 
whom  it  would  descend  to  must  be  deter- 
mined In  the  course  of  the  admlniatratloa  of 
his  eetote.   The  provisions  of  the  wUI  which 
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It  Is  iiccesE;ar7  to  Interpret  ate  In  tbe  foUow- 
lus  language:  "(1)  I  bequeath  to  each  of 
my  cbildren,  Helnrich  Dehnlng  and  Lonla 
DehniDg,  one-half  of  all  the  moneys  that  may 
be  realized  from  the  lale  of  all  my  personal 
and  real  property  of  wbatsoerer  kind,  the 
money  to  be  paid  to  tbem  lespectlTely  vbea 
they  obtain  the  age  of  twenty-one.  (2)  I 
give  and  derlse  all  my  personal  and  real 
property  of  wbatsoerer  kind  and  nature  to 
Paul  J.  StiDbacb,  In  trust  for  the  ezeeatlon 
of  my  wfUt  with  power  to  sell  and  dliswae  of 
the  same  at  public  or  private  sale  at  such 
tlme^  and  upon  msh  terms,  and  In  such 
manner  as  to  him  shall  senn  meet.  ^  I  di- 
rect the  B^d  Paul  J.  Strobach,  whom  I 
hereby  appoint  executor  of  this,  my  last  will, 
to  Invest  aU  moneys  received  by  him  as  said 
ezecutoTt  after  paying  all  the  expenses  of  my 
last  stcknese  and  of  the  funeral  opensee.  In 
mortgage  or  other  Intwest  bearing  securities, 
aa  he  me^  deem  best,  and  to  pay  over  to  my 
said  children,  Hetnrleh  Dehnlng  and  Louis 
Dehnlng,  on  their  respectively  arriving  at 
the  age  of  twenty-one  years,  one-half  to  each 
of  all  moneys,  principal  and  interest,  then 
h^d  *by  him  as  executor."  And  thereunder 
it  must  be  held  that  the  devise  was  to  the 
children,  and  each  of  them,  and  not  to  the 
executor.  If  it  bad  been  the  Intent  of  the 
testator  to  devise  to  bis  executor  for  the 
use  of  his  children,  and  not  to  make  any 
direct  devise  to  tbem,  the  clause  first  above 
set  out  would  have  been  entirely  unneces- 
sary. But  that  clause  was  not  only  Inserted, 
but  was  given  such  form  as  to  clearly  show 
an  intention  to  devise  the  property  directly 
to  the  children,  therein  named;  and,  this 
being  so,  the  provision  as  to  the  duty  of  the 
executor  In  reference  thereto  set  out  in  the 
last  paragraph  could  not  take  away  its  ef- 
fect Under  the  wUl.  the  right  to  half  of  the 
property  passed  to  Hetnrleh  Dehnlng,  and 
upon  bis  death  became  part  of  his  estate, 
and  the  administrator  thereof  was  entitled 
to  lis  possession.  The  Judgment  an>ealed 
from  will  be  sfflrmed.- 

GORDON.  DUNBAB,  SOOTT,  and  AN- 
DBBS,  JJ„  otmoir. 


WATTBBSON  et  aL  v.  MA8TBRSON  et  al. 
(Suiweme  Court  of  Wuhlnston.   Nov.  14. 1896.) 

APFSAI/—KoTIOK— Banks— 8TOCKHOZ.DB8S*  IjIABIL- 
ITT — BnVOHOBHBNT. 

1.  Where  a  part  of  the  defendants  give  notice 
of  appeal,  but  do  not  serre  it  on  the  other  defend- 
ants, and  the  other  defendaats  tiien  give  notice 
of  itppeal,  and  serre  it  on  all  necessary  parties, 
those  attempting:  the  first  appeal  may  abandon 
it,  and  join  id  toe  seconcl. 

2.  The  continReDt  liabilitr  of  stockholders  of 
m.  bank  under  Const  art.  12,  {  11,  for  Its  debte, 
can  be  enforced  only  by  its  receiTer.  Wilson  v. 
Book  (Wash.)  48  Pac.  969,  foUowed. 

Api>eal  from  superior  court,  Pierce  county; 
W.  H.  Pritchard,  Judge. 

T.46p.no.l3— 66 


Action  by  Thomas  Watterson  and  trthers 
against  O.  P.  Masterson  and  others.  Implead- 
ed with  the  Bank  of  Puyallup  and  otbon. 
Judgment  for  piaintUTs,  and  defendants  up- 
peaL  Beversed. 

Arthur  Remington  and  John  P.  Jndson 
(Remington  &  Reynolds,  of  counsel),  for  ap- 
pellants. John  A  Shank  and  Walter  M. 
Harvey  (Herbert  S.  Orlggs,  of  counsel,  fUr 
respondents. 

HOTT,  0.1.  A  portion  ot  tlie  d^endants 
In  this  action  gave  notice  of  appeal,  but  did 
not  serve  It  upon  all  who  had  appeared  In 
the  action.  Thereafter  the  defendants  not 
served  with  notice  tbemsdves  gave  notice, 
and  served  It  upon  aU  necessary  parties. 
Respondenta  moved  to  dismiss  both  appeals, 
—the  first  for  Um  reason  that  the  required 
partial  had  not  been  served,  and  the  second 
because  It  was  taken  while  the  first  was 
pending  and  undlqiKwed  of.  It  was  dearly 
the  right  of  the  defendants  not  served  with 
notice  of  the  first  appeal  to  give  notice  In 
their  own  behalf.  Hence,  their  appeal  waa 
regularly  taken;  and,  this  being  so.  those 
who  attempted  the  first  appeal  could  abandon 
It  and  Join  In  the  second  one.  By  their  do- 
ing so  the  dnpUcatlim  of  papers  was  pre- 
vented, and  the  whole  matter  of  the  prosecu- 
tion of  the  qqieal  simplified,  and  at  tlw 
same  time  every  object  which  the  require- 
ments ot  the  statute  had  In  view  was  fully 
accomplished.  Ttie  motion  to  dlandss  must 
be  denied. 

The  Bank  of  Puyallup  had  failed,  and  a  re- 
ceiver of  Its  assets  had  bees  difly  appointed 
by  tbe  superlw  court  of  Pierce  county. 
Thereafter  this  actloa  was  brought  by  a 
creditor  ot  the  bank  against  Its  stockholden 
to  recover.  In  bis  own  interest  and  that  of 
all  other  <»redltor8,  the  contlngrat  llabill^  of 
the  stockholders,  under  the  iwovlslons  of  the 
constitution  of  this  state.  Tb»  receiver  was 
made  a  party  to  the  action.  Other  oedtt- 
ors  Intervened,  and  the  action  resulted  In  a 
Judgment  against  the  stockholders,  respec- 
tively, for  their  share  of  the  UabUIty  grow- 
ing ont  of  the  claims  of  all  the  creditors 
which  were  satabllahed  in  tbe  actlwi.  Fnnn 
this  Judgment  this  appeal  has  been  prose- 
cuted. 

Tbe  principal  questions  Involved  In  this 
case  were  decided  In  Wilson  v.  Book  (Wssh.) 
43  Pac.  839,  and  It  Is  conceded  that  under 
tbe  rule  th««ln  announced,  the  Judgment 
cannot  stand;  but  respondents  earnestly  con- 
tend that  the  decidon  In  tliat  case  was 
against  the  gnat  weight  of  authority,  and 
ask  that  the  questions  therein,  decided  be 
again  examined.  This  has  beoi  done,  but 
such  re-examlnatlon  has  resulted  In  the  con- 
firmation of  the  views  expressed  In  the  opin- 
ion filed  In  that  case.  If  any  proof  had  been 
needed  that  the  method  pointed  out  In  tiiat 
opinion  for  enforcing  the  contingent  IlablUty 
of  stockholders  was  d«nanded  by  public  pol- 
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Icy,  and  was  In  the  interest  of  all  claases  in- 
tereflted  In  tlie  bank,  such  proof  is  furnished 
bf  the  Eecord  In  this  case.  After  great  ex- 
pense, and  the  waste  of  much  time  for  the 
purpose  of  establiBblDK  the  facts  neceesary 
to  authorize  the  enforcement  of  the  liability 
in  behalf  of  credltom  agalust  the  stockhold- 
ers, such  creditors  were  In  no  better  situa- 
tion than  the  receiver  was  before  they  had 
commenced  this  proceeding.  Hence,  it  was 
the  duty  of  the  courts  to  Interpret  our  con- 
stltutional  provision  so  as  to  make  the  en- 
forcement of  this  contingent  liability  a  part 
of  the  duties  of  the  general  receiver.  If  the 
language  used  would  authorize  such  a  con- 
struction. We  thought  then,  and  still  think, 
that  such  a  construction  is  reasonable.  It 
Is  true  that  the  courts  of  many  states  bare 
Interpreted  somewhat  slmiiar  constitntional 
provlBlons  to  authorize  the  creditors  to  pro- 
ceed directly  against  the  stockholders;  but 
In  moat  If  not  all,  of  tliese  atates  their  con- 
Btltntlonal  or  statutory  proTlsions  were  so 
different  from  onrs  that  the  cases  ate  en- 
titled to  but  little  conaidoratlon.  For  that 
reason  we  thought  It  our  duty  to  Interpret 
our  constitutional  provlaiOD  bo  aa  to  best 
protect  the  Interesta  of  all  concerned,  bo  far 
aa  the  language  uaed  would  warrant  such 
coiistrnetlon.  We  are  aatisfled  with  the  con- 
clusion upon  tblB  question  to  which  we  ar- 
rired  In  the  case  abore  referred  to,  and 
must  adhere  thereto. 

The  only  reason  suggested  why  this  case 
iB  not  governed  by  that  one  la  that  In  that 
case  the  general  receiver  was  not  made  a 
party  to  the  action  against  the  stockhold- 
era,  while  in  this  one  he  was.  But  we  are 
unaMs  to  Bee  how  this  fact  could  in  any 
manner  affect  the  rigbt  of  the  creditors  to 
maintain  an  independent  action.  Tbe  judg- 
ment will  be  reversed,  and  the  proceeding 
dismissed. 

DUNBAR,  800TT,  ANDBRS,  and  GOB- 
DON,  JJ,,  concur. 


HILL  V.  LOWMAN. 
(Swreme  Gout  of  Washington.  Nov.  14, 189&) 
Appbal— Rbvib  w. 
A  finding  that  an  Infant  was  made  a  party 
to  a  foreeloHure  suit  by  service  on  her  guardian 
ad  litf-m.  nut  having  bem  eacqited  to,  is  conclu- 
sive OD  appeal. 

Appeal  from  superior  court.  King  county; 
R.  OHlKirn.  Judge. 

Action  by  Eliza  Maud  HIII  against  J.  D. 
Lowman.  Judgment  for  defendant.  Plaintiff 
appeals.  Affirmed. 

W.  V.  Hays,  tor  ^;>peUaiit  Garr  A  Preston, 
for  respondent 

DUNBAR,  J.  It  la  donbtfnl  If  then  is  snch 
an  alignment  of  erron  in  tbe  brief  of  the 
appellant  as  would  warrant  tbe  court  in  enter* 
ing  Into  an  Investigation  of  the  cause,  bat 


considering  the  nature  at  the  case,  we  wai 
pass  over  that  inadvertence,  and  look  at  tlie 
case  upon  its  merlta.  Appellant  ia  the  daugh- 
ter of  Ueorge  D  and  EUen  K.  HIU,  both  de- 
ceased. Before  the  decease  of  either  Kllen  K. 
or  George  Hill,  tbey  borrowed  |15.(>J0  fi-om 
one  Reed,  and  gave  a  mortgage  to  secure  it 
upon  certain  real  estate  described  in  ttte  record 
in  thia  caae.  KUen  K.  Hill  died  testate  at 
Seattle  on  tbe  14th  day  of  February,  1887. 
and  the  said  Ueorge  D.  Hill  died  testate  Oe- 
cember  5.  18U0.  By  the  wiU  of  tbe  said  E.len 
K.  Hill  her  husband  waa  made  her  execntur, 
and  she  bequeatiied  all  of  htr  property  to  bet 
four  cUUdi-eu,  share  and  share  allk^  appellant 
being  the  eldest.  Tbe  mortgzige  i^ken  uf  waa 
executed  on  the  24tb  day  of  Maix:h,  IHr-S,  doe 
March  24»  Uttttk  On  the  'JSth-  day  of  Novem- 
ber, the  payee,  &  O.  Heed,  tmiMfened 
said  mcMtgage  to  the  resptmdent  J.  D.  Low- 
man,  and  on  tbe  28th  day  of  Decenit>er.  1887, 
respondent  brought  suit  to  foreclose  the  mort- 
gage, and  obtained  a  decree  of  foreclosnre 
thweof  on  the  11th  day  of  February.  1888, 
prior  to  tbe  time  appelant  waa  18  yean  old, 
but  after  she  waa  14  years  oM.  Tbe  note  tot 
which  tbe  moitgage  was  given  aa-aeeurity  ik«- 
vlded  that  the  amotrat  of  mon^  bcnruwel 
ahouid  be  paid  three  years  after  tbe  date  there- 
ot  with  tnteiaat  after  date  thereof  udUI  paid, 
payable  quarter-yearly.  In  tbe  mortgage  tbe 
note  WBB  act  ont  varbatlm,  bm,  Inatead  of  aay^ 
log,  "with  Interest  after  date  (mtll  paid."  tbe 
copy  aet  out  In  tbe  mortgage  reads,  **wM&  In- 
terest after  maturity  antil  paid."  Tbem  ng'ge 
provided  that  tbe  whole  prlnetpal-  anm  ev;dsD- 
ced  by  the  note  should  become  due,  and  tbe 
nMH'tgage  might  be  f oredoaed  ■  tbr  tbe  whole 
sum,  upon  deftmlt  being  made  in  Hie  payuMnt 
of  any  Interest  tnsiallmait  The  tntoeat  xtpom 
the  note  waa  paid  quarter-yearly  up  to  tbe 
24th  day  of  December,  1886,  but  no  install 
ment  of  Intereat  falling  dne  thereon  at  any 
time  thereafter  was  ever  paKL  This  action 
waa  brought  by  tbe  appiAbuit  Bltaa  Mand 
HIU,  to,  vacate  tbe  Jnd^uent  rsodwed  in  tbe 
foredosure  j^nceedlng,  and  fbr  a  deeice  to- 
tbe  appellant  of  aucb  portion  of  the  mortgngfd 
prendaea  as  she  was  ^titled  to.  The  oonit 
below  fbimd  that  there  waa  on  e^nlty  In  tbe 
petition  of  plaintiff  in  this  action,  that  she 
had  no  interest  in  the  pn^ierty  aCTected  by  the 
decree  In  tbe  former  suit  of  fbreidosure  antll- 
clent  to  entitle  her  to  maintain  tbla  action, 
and  that  the  defendant  -waa  aitltled  -to  a  de- 
cree upon  the  facta  found;  dismissed  the  ac- 
tion; and  entered  Judgment  against  tbe  plain- 
tiff for  coBta. 

We  are  not  able  to  find  any  merit  In  thfa  ap- 
peaL  If  it  la  considered  as  an  aotion  for  the 
vacation  of  tbe  Judgment  It  is  barred  liy  tbe 
statute  of  Ilmltatlona,  more  than  a  year  liav- 
Ing  expired  alnce  the  airlvnl  of  tbe  appellant 
at  the  age  of  majority.  Again,  there  Is  n» 
equitable  showing*  made  by  appellant-^eaUy 
no  allegation  lu  the  complaint— that  tbe  detTP^ 
waa  not  an  equitable  one,  and  that  tbe  Judg- 
ment would  be  any  different  if  It  were  vacattd. 
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and  the  cause  retried.  It  la  contendt^  hy  the 
appellant  that  sLe  <8  not  bound  by  tbe  decree 
of  foreclosure  fruin  the  fact  that  nhe  was  not 
a  party  to  the  foreclosure  snit.  Even  If  tlils 
were  true,  It  Is  not  disputed  that  the  executor 
was  made  a  pany  to  tbe  forecloHure  of  tbe 
mortgage,  and,  under  the  decision  of  tbis  court 
in  Hyde  t.  Heller,  10  Wash.  586,  39  Pac  2i9, 
tbat  would  be  sufficient  to  give  tbe  court  Ju- 
rladlctkm.  Again,  tbe  court  finds  as  a  fact  In 
this  case  that  tbe  appetlant  was  made  a  party 
to  tbe  foreclosure  suit  by  service  upon  her 
piardlao  ad  llteni.  This  flDdtng  waa  not  ex- 
cepted to  by  the  appellant,  and  onurt  stand  as 
the  established  fact  In  this  case.  In  fact,  no 
exceptions  were  made  to  eltber  tbe  fludings 
of  fact  or  concluHlons  of  law  made  by  tbe 
lower  court;  and  as  the  flndlngB  of  fact,  we 
think,  without  any  question  warrant  the  con- 
dusloas  of  law,  and  the  conclusions  warrant 
the  judgment  rendered,  nld  Judgmrnt  must 
be  sffli'iuod, 

HOTT,  C.  J.,  «nd  SCOTT,  ANDEBS.  ind 
dORDOM,  JJ.,  coacnr. 


STATE  T.  QLBASON. 
(Supreme  Court  of  WiuKhington.  Nor.  14, 1886.) 
Chimisa;,  LA.fr— JcKiaoiCTiON, 
Thoujch  Const,  art.  1,  I  25,  proridps  that  alt 
offPDRPS  "therptofore  pmsectited  by  Indictment" 
may  be  prospcuted  by  InfotiMtkm  or  Indictment, 
as  nrpserlbcd  by  law,  the  nuniofpal  court  of 
Spokane  has  jnrisdiction  to  try  a  person  on  an 
ordinary  complaint  for  aasanlt  and  battery,  and 
inipoM  a  floe  of  $600,  since,  at  the  time  the  con- 
stitntion  was  adopted.  Justices  of  the  peace  had 
concurrent  JurisdictioD  with  district  courts  In 
proeecutioQs  for  aBsanlt  and  batteiy. 

Appeal  from  saperlof  oourt,  Spokane  oomir 
ty;  Nonnaa  Baek,  Jtidge. 

WlUlam  B.  Oleason  waa  coDvlctad  at  aa- 
Molt  and  battei7  In  tbe  mimkUMl  oourt  of 
the  city  of  Spokane,  and  appealed  to  the  an- 
perlM*  oourt.  From  a  Judgment  of  conrle- 
tion  In  the  lattet  court,  he  appeala.  Af- 
firmed. 

L.  H.  Prather,  f4>r  appellant    J.  W.  Felc^ 
ban,  for  the  State. 

SCOTT,  J.  The  defendant  was  tried  upon 
an  ordinary  complamt.  In  substance  such  as 
Is  used  before  a  Justice  of  tbe  peace.  In  tbe 
municipal  court  of  the  dty  of  Spokane,  and 
couTtcted  of  tbe  crime  of  assault  and  bat- 
tery, and  was  fined  In  the  sum  of  $500. 
From  this  judgment  he  appealed  to  tbe  su- 
perior court,  and  therein  moved  to  quash  all 
the  proceedings,  and  for  his  dlecbarge,  be- 
cauRe  the  court  had  no  jurisdiction  to  try 
him  without  an  Information  or  Indictment 
fin<t  having  been  found  or  presented  against 
blm.  This  motion  was  denied,  and  he  was 
again  tried,  and  convicted,  from  which  judg- 
ment he  bas  appealed. 

.  it  Is  contended  tbat  the  constitution  (article 
l|  I  25),  whi^  proTldea  that  all  offenses  i 


theretofore  prosecuted  by  Indictment  might 
thereafter  be  proseonted  l>y  Infbrmatlon  or 
Indictment,  as  might  be  prescril)ed  by  law, 
would  require  an  Information  In  this  case, 
as,  prior  to  the  constitution,  all  offenses  ex- 
cept those  within  the  jarisdlctton  of  a  justice 
of  the  peace  had  to  be  prosecuted  by  Indict- 
ment, and  that  tbe  jurisdiction  of  tbe  munic- 
ipal court  In  this  case  to  proceed  without  it 
was  no  greater  than  tbat  of  a  justice  of  the 
peace,  and  that,  when  tbe  municipal  Judge 
concluded  tbat  a  fine  of  $100  was  not  a  suf- 
ficient punishment,  it  was  his  duty  to  bind 
tbe  defendant  over  to  the  superior  court  un- 
less the  municipal  court  could  proceed  by 
Indictment  or  Information.  Conceding,  for 
the  purposes  of  this  case,  tbat  tbe  questlott 
was  properly  raised,  we  do  not  think  the  con- 
tention Is  well  founded.  At  the  time  the 
constitution  was  adopted,  Justices  of'  the 
peace  bad  concurrent  jurisdiction  with  tbe 
district  cotirts  In  proeecntions  for  assault 
and  battery,  and  hence  this  offense  was  not 
necessarily  an  offense  "theretofore  prosecut- 
ed by  Indictment."  A  justice  of  the  peac» 
had  Jurisdiction  to  try  a  defendant  for  this 
offense,  tiefore  the  adoption  of  the  comititn- 
tlon,  and  Impose  a  fine  up  to  tbe  statntory 
limit  Tbe  nature  of  tbe  offense  was  not 
changed  by  tbe  consttttitlon.  Tbe  constltn- 
tlon  authorized  tbe  creation  of  the  munlcfpaf 
court  and  authorised  tbe  legislature  to  pre- 
scribe its  Jurisdiction  and  powers.  Tbe  leg' 
islature.  by  merely  increasing  the  limit  with- 
in which  a  fine  might  be  Imposed,  did  not 
cliange  the  nature  of  the  offense,  nor  require' 
it  to  be  prosecuted  by  Indictment  or  Infonna* 
tion  in  tbe  municipal  court  or  in  the  aoperlor 
court  ui^n  an  appeal.  Affirmed. 

HOTT.  G.  J.,  and  ANDBBB  aod  DUNBAB, . 

JJ„  concur. 


CITY  OF  TACOMA  v.  COMMimCTAIj 
ELECTRIC  LIGHT  A  POWER  CO. 
(Supreme  Court  of  Washington.   Nov.  14.  1896.)- • 

abatsmbht  — 8cpriciB.vcT  op  Flsa.— Airuvaaik. 

Actios  PsNnixo. 

A  dty-  having  torn  down  the  wtrea  of  an  • 
ekvtrie  light  company,  tbe  latter  brou^  suit 
for  injuDction,  and  obtained  a  temponur  order 
restraining  tbe  dty  from  Interfering  with  the 
Btretcbing  of  the  mres  by  the  company.  A  few 
hours  after  SMrke  of  this  order  the  dty  brought 
suit,  and  obtained  a  temimrary  order  resttainiQir 
the  company  from  replnciiig  the  wires.  Brjd 
that  a«  the  ianiipe  in  tbe  two  nrtions  were  identic- 
at  a  plea  in  abatement  by  tbe  'company  in  the 
Beoonu  suit,  setting  out  the  fact  of  the  commence- 
ment of  tlie  first  suit  was  sufficient 

Appeal  from  superior  court  Pierce  coun^; 
John  C.  Stalloup,  Jud^e. 

Suit  fw  Injunction,  brought  by  the  city  of 
Taeoma  against   the   Commercial  Electric 
Light  &  Power  (company.  From  a  decree  for 
complainant  the  defendant  appeal*.  Revets- ' 
ed. 

Stilea  &  Stevens,  for  appelant.  Jobu  P. 
i  jrndsoh  and  W.  H.  H,  Keen,  for  EQBp(nident. 
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DUNBAR,  J.  Careful  and  elaborate  briefs 
have  been  prepared  by  both  appellant  and 
respondent  on  the  merits  of  this  case,  but 
there  is  a  question  lying  at  the  threshold  which 
renders  It  unnecessary  for  ns  to  discuss  the 
merits.  A  plea  In  abatement  was  made  by 
tbe  ai^ellaut,  and  the  court  was  asked  to 
vacate  the  restraining  ordei',  and  dismiss  this 
Mtion,  by  reason  of  the  pendency  of  another 
case  Involving  tbe  same  questions.  Tbe  ap- 
pellant had  commenced  In  the  superior  court  of 
Pierce  county,  before  Judge  Pritcbard,  supe- 
rior Judge,  Injunctive  proceedings  against  the 
respondent  In  tbls  case,  and  a  restraining  order 
had  been  granted  by  Judge  Prltehard  probiblt- 
tng  tbe  city  of  Tacoma,  the  respondent  here, 
from  Interfering  with  the  Commercial  Elec- 
tric Light  &  Power  Company,  appellant  here, 
sti-etchlng  certain  wires  which  had  been  torn 
down  the  night  before  by  the  cl^  officials. 
The  restralulng  order  obtained  by  tbe  apipel- 
lant  had  been  served  upon  the  respcwdent,  to- 
gether with  the  summons  and  complaint  In  the 
action,  and  a  few  hours  after  such  service  tbe 
present  action  was  commenced  by  tbe  respond- 
ent sedcing  to  restrain  ai^>ellant  from  proceed- 
ing to  replace  Its  wires.  Tbe  second  restrain- 
ing order— the  present  one— wag  brought  In 
the  superior  court  before  Judge  Stallcup,  su- 
perior judge  of  Pierce  county.  The  plead- 
taigs  show  conclusively  that  the  real  lames  in 
the  two  cases  are  identical,  and  tbe  motion  to 
vacate  and  dismiss  ought  to  have  been,  upon 
the  showing  made,  at  oace  granted  by  the 
judge.  Every  issue  Involved  In  this  action 
could  have  been  litigated  In  the  prior  action, 
which  was  pleaded  in  abatement  Even  the 
question  of  nuisance  would  liave  been  a  de- 
fense which  the  defendant  In  the  first  action 
■could  have  pleaded.  Without  specially  re- 
viewing tbe  ideadinga  In  the  req)ectlve  cases, 
<t  Ib  too  plain  for  argument  that  the  subatan- 
4tve  Issues  In  tbe  two  cases  are  Identical,  and 
the  ouly  result  oi  entertaining  Jurisdiction  In 
the  last  case  was  to  Interfere  with  and  annul 
the  action  ot  the  Judge  who  Issued  tbe  first 
Testralning  order.  Studi  a  practice  la  wrong 
In  tbeoiy,  and  la  liable  to  be  pmilclous  In  ef- 
fect The  judgment  will  be  reversed,  and  the 
cause  remanded,  with  Instructions  to  the  low- 
er court  to  vacate  the  reatralnlng  ordw,  and 
dismiss  the  action. 

HOTT.  0.  J.,  and  ANDBBS,  QOBDON,  and 
^SCOTT,  JJ^  coicnr. 


FORT  TOWNSBND  SOUTHERN  R.  GO.  v. 
WBIR. 

(Supreme  Court  of  WssUngton.  Nor.  14, 1896.) 

Plbadiso— SuprioiiMOT  OP— BaaoK  hot  Hhowm 
IK  BaooaD— CoOTLioTiire  BviDSNoa 
—  Nsw  Triau 

1.  In  an  actloa  upon  a  note,  where  tbe  defend- 
ant pleaded  follore  of  consideration  and  fraud 
hi  Ita  execution,  a  motion  for  judgment  for 
plaintiff  on  the  plefullngs  was  properly  denied. 

2.  An  assignment  of  error  based  on  the  admia- 


doD  of  evidence  wih  tioi  be  considered  on  aweal 
when  It  appears  from  the  reocwd  that  the  objec- 
tion to  the  admission  of  the  evidence  was  sns- 
tained. 

3.  Where  tb»e  is  evidence  to  sostaln  the  Tex>- 
dlct,  it  will  not  be  disturbed  because  the  evidence 

was  conflicting. 

4.  An  sBKifniment  of  error  based  on  tiie  dmial 
of  a  motion  for  new  trial  will  not  be  consid^ed, 
in  the  absence  ol  aoytliing  to  show  an  abuse  » 
discretion. 

AppeiU  from  superior  court,  Tbnraton  coun- 
ty; T.  H.  Reld,  Jr.,  Judge. 

Action  by  tha  Port  Towasend  Sontbern 
Railroad  Company  against  Allen  Weir. 
There  waa  a  judgment  for  defendant  and 
plaintiff  appeala.  Affirmed. 

5.  H.  Files  and  J.  EL  UUy,  for  appellant 
M.  A.  Root  and  Allen  Weir,  for  respondent 

SCOTT.  J.  This  action  was  brought  npcm 
a  promissory  note  for  f250,  executed  by  tbe 
defendant  to  plaintiff.  From  a  verdict  and 
judgment  for  defendant,  the  plaintiff  baa  ap- 
pealed. 

The  first  error  complained  of  is  the  denial 
of  a  motion  for  Judgment  on  the  pleadings; 
but,  as  tbe  answer  alleged  a  failure  of  con- 
sideration, and,  further,  that  the  defendant's 
signature  to  Uie  iwte  waa  obtained  by  frnnd, 
this  motion  was  properly  denied. 

It  is  next  contended  that  the  court  erred  in 
admitting  evidence  of  fraud,  bat  the  record 
shows  that  the  plsinUff'a  obje(^on  to  this 
testimony  waa  sustained. 

Another  contention  is  that  then  wwm  no 
evidence  to  support  tbe  verdict  It  appeared 
that  the  defendant  bad  executed  to  the  plain- 
tiff his  bond,  In  tbe  sum  of  ^1.000,  condi- 
tioned, In  substance,  that  If  the  plaintiff 
should,  on  or  before  Septemb»,  1890,  com- 
plete and  operate  a  line  of  railroad  for  a 
distance  ot  20  mllea  aoutherly  flrom  a  point 
In  the  city  of  Port  Townsend,  one-f ourtb  ol 
aald  aum  ahould  then  beccnne  due  and  pay- 
able and  that  tbe  remainder  of  it  abould  be- 
come due  and  i»ayable  i^on  the  completion 
of  auch  railroad  to  a  point  connecting  Port 
Townaend  with  a  transcontinental  railroad; 
and  It  waa  admitted,  by  a  atfpulatton.  that 
the  note  waa  executed  pursuant  to  the  stipn- 
latlona  of  sucb  bond.  It  waa  admitted,  also, 
tiiat  the  flrat  20  mllea  of  road  had  been  cmn- 
pleted,  and  the  condltloiu  of  the  bond  in 
that  respect  complied  with.  But  the  Issue 
waa  aa  to  whether,  as  claimed  the  plain- 
tiff, the  note  had  been  given  for  tlie  flrat  In- 
stallment provided  for  by  tbe  bond,  or 
whether,  aa  claimed  by  tbe  defendant.  It  waa 
given  to  represent  a  portion  ot  the  aecond 
installment  This  aneatlon  waa  submitted  to 
the  jury  under  proper  instructions  by  the 
court,  and  the  jury,  having  rendered  a  v«- 
dict  for  the  defendant,  muat  be  presumed 
to  have  found  that  it  waa  given  aa  a  parr 
of  the  second  Inatallmrat  Aa  to  tbla,  it  was 
conceded  that  the  terms  of  the  bond  bad  not 
been  compiled  with  by  tbe  plaintiff,  and  that 
the  consideration  bad  wholly  failed.  We 
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think  this  worn  competent  proof  to  sustain 
the  verdict  rendered. 

It  IB  lastly  complained  that  the  conrt  erred 
in  denying  a  motion  for  a  new  trial,  but  we 
Qnd  nothing  In  the  proofs  submitted  which 
would  warrant  us  In  holding  that  the  dis- 
cretion of  the  court  was  abused  In  tlUs  par- 
ticular, and  the  Judgment  Is  affirmed. 

HOYT,  O.  J.,  and  ANDBRS,  OOKDON, 
and  DUNBAR,  JJ^  etmcor. 


UcKBB  T.  WHXTWORTB  et  ox. 
(Snpr«ne  Oonrt  of  Washington.  Nor.  16, 1896.) 
Afpb&l— FiNDixoa  or  Fact— No  Exobftioiis— 
NoTB— CoHMuiUTT  C05TRAOT— BxTamoir 

OF  TlHB  BT  HoBBAim. 

1.  Where  the  flndiogs  of  fact  are  not  ezemt- 
ed  to,  aud  the  court  has  found  the  amount  due 
from  defenduts  to  plaintiff  on  the  note  in  con- 
trorenr,  the  supreme  court  will  not  Inquire  into 
the  correctncBS  of  the  comptUation  made  b7  the 
trial  court 

2.  Where  a  wife  Joins  her  bosband  in  making 
■  note  in  psjment  of  one  upon  which  he  was 
iuretr,  and  which  was  secured  bj  a  mortgage, 
and  it  is  agreed  that  they  are  to  hare  the  mort- 
gage, on  the  pajrment  of  their  note.  It  Is  a  eom- 
muQit7  contract;  and  the  wife  Is  bound  hy  an 
extension  of  their  note,  or  br  any  other  action  €i 
the  hnaband  which  Is  for  the  benefit  of  the  com- 
munity intMcst. 

Appeal  from  rapoioc  court.  King  county; 
T.  3.  Hume%  Jnd^ 

Action  by  Oeorge  O.  McKee  against  F.  H. 
WliltworUi  and  wife  on  a  promlgaory  not& 
From  a  Judgment  In  favor  of  plaintiff,  defend- 
ants appeal.  Affirmed. 

Stratton,  Lewis  &  Gilman,  for  appellants. 
John  E.  Humphries,  Thompson,  Edsen  & 
Humphries,  and  B.  J.  Huston,  for  respond- 
ent 

DUNBAR,  J.  The  statement  of  this  case,  as 
we  view  It.  Is  pretty  much  all  there  is  to  It 
The  action  Is  upon  a  promissory  note  signed 
by  the  defendants,  In  favor  of  the  plaintiff, 
dated  May  4,  2893,  for  $2.50a80.  The  com- 
plaint contains  the  usual  affirmations,  and,  in 
addition,  alleges  that  the  defendants  are  hus- 
band and  wife,  and  that  the  note  was  given 
for  a  community  debt  The  affirmative  an- 
swer, npon  which  the  defendants  rely,  Is,  In 
substance,  that,  at  the  date  of  the  execution 
of  the  note  by  defendants,  one  Jennings  and 
wife  were  indebted  to  plaintiff  on  a  note  dated 
May  4,  1892,  In  the  sum  of  $2,240,  and  ac- 
crued Interest,  amounting  to  $2,260.80,  which 
was  secured  by  a  mortgage  on  certain  real 
property  owned  by  Jennings  and  wife,  and 
that  the  note  in  suit  was  made  as  collateral 
se<:urlty  for  the  Jennings  note;  that  the  Jen- 
nings note  Is  still  unpaid;  that  neither  of  the 
defendants  received  any  value  for  the  mak- 
ing; of  said  alleged  collateral  note,  but  that  the 
snuic  was  made  for  the  accommodation  of 
.Tennlngs  and  wife,  and  that  this  fact  was 
known  to  the  plaintiff;  that  on  the  7th  day 


ot  Bfay,  1894,  plaintiff  and  Jennings  and 
defendant  F.  H.  Whltworth  entered  Into  an 
agreement  In  writing  whereby  It  was  agreed. 
In  consideration  of  the  payment  to  plaintiff 
of  $225,  that  plaintiff  would  extend  the  time 
of  payment  of  the  note  sued  on  for  six  mcmtli* 
from  May  4,  1894,  and  that  the  rate  of  In- 
terest reserved  In  said  note  should  be  reduced 
to  12  per  c«it  perannum;  that  Jennings  there- 
upon paid  said  $225,  and  the  said  extenalon 
was  made,  without  the  knowledge  or  coo- 
sent  of  the  defendant  Ada  J.  Whltworth.  A 
second  affirmative  defense  alleges  that  plain- 
tiff still  holds  the  Jennings  and  wife  note  and 
mortgage,  and  has  taken  no  steps  to  realize 
the  amount  due  out  of  the  makers,  or  the  mort- 
g^ed  property.  A  demurrer  was  interposed 
to  the  affirmatlTe  defense,  which  was  ovemil- 
ed,  whereupon  the  affirmative  matter  pleaded 
in  the  answer  was  denied  by  reply.  The 
cause  was  tried  without  a  Jury,  and  Judgment 
rendered  In  favor  of  plalntlfl,  as  prayed  for 
In  the  comt^Int 

The  appellants  contend  that  the  amount  of 
the  Judgment  Is  excessive;  that,  upon  the  facte 
found  by  the  court,  the  defendant  Ada  J. 
Whltworth  is  entitled  to  Judgment  In  ber 
favor;  that.  Inasmuch  as  the  note  sued  upon 
was  a  mere  accommodation  note,  and  the  time 
for  the  payment  was  extended  without  the 
knowledge  or  consent  of  Birs.  Whltworth, 
she  Is  released  from  responsibility;  and 
further  that,  under  the  agreements  entered 
into  In  this  case,  It  was  the  duty  of  the  plain- 
tiff to  collect  the  first  note  given  by  Jennlnga 
and  wife. 

The  findings  of  fact  were  not  excepted  ta, 
and  must  therefore  be  conddered  the  facta  in 
the  case.  On  the  question  of  the  excess  of 
judgment,  tbe  court  having  found  the  amount 
due  from  defendants  to  plaintiff  on  the  note, 
and  that  fact  not  having  been  excepted  to^ 
this  court  will  not  Inquire  into  the  correct- 
ness of  the  computation  made  by  the  trial 
court.  From  the  findings,  It  appears  that 
defendant  Whltworth  was  surety  upon  tbe 
note  executed  by  Jennings  and  wife  to  tbe 
plaintiff  on  the  4th  day  of  May,  1892;  that 
after  the  maturity  of  that  note,  and  on  the 
4th  day  of  May,  1803,  the  defendants,  in  or- 
der to  prevent  any  action  being  brought  by 
tbe  plaintiff  against  dcfeodant  Whltworth  as 
surety,  and  for  the  purpose  of  relievlug  said 
Whltworth  from  liability  on  said  note,  ex- 
ecuted to  the  plaintiff  tbe  promissory  note 
which  Is  tbe  subject  of  this  suit.  This  is  set 
fbrth  in  the  agreement  entered  into  at  the 
time  of  the  execution  of  the  note.  The  court 
found,  and  the  agreement  plainly  shows,  that 
it  was  tbe  evident  intention  of  tbe  parties 
that  tbe  note  In  suit  was  given  In  payment, 
OS  between  respondent  and  Jennings  and  wife 
and  F.  H.  Whltworth,  and  that  the  note  Id 
suit  became  the  principal  debt,  and  the  (vlgl- 
nal  note  became  collateral  aecarity  for  tbe 
note  in  suit.  The  condition  of  the  agreement 
Is  as  follows:  "Whereas,  said  Whltworth 
has  given  hla  own  promissory  note,  signed 
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iby  Mb  vife,  Ada  J.  Whltwortii,  to  the  s&fd 
Oeorge  C.  McKee,  for  tbe  BQm  of  ^,50b^, 
.payable  <me  year  aPiei-  date,  for  tbe  purpose 
«f  pFeventlng  any  action  being  brouj^ht 
-against  hisa  as  surety,,  and  for  tbe  purpose 
of  satisfying  said  McKee,  and  of  relieving 
himself  fnom  any  liability  on  eaM  flrst-nsmed 
iBote  (with  the  express  understanding  and 
Agreement,  how«ver,  that  said  last-named 
.note  is  to  be  paid  when  due):  Now.  it  Is 
hereby  agreed  that  said  first-named  note  and 
.XDortfra^  shall  be  left  with  said  George  C. 
McKee  as  collateral  security  for  said  last-, 
named  note.  And  It  Is  agreed  that,  upon 
-paymeot  of  said  last-aamed  note,  said  George 
C.  McKee  wlU  asstiTD  said  first-named  note 
iaad  mortj7i¥;e  Do  sucb  person  or  persons  as 
-Ahall  be  directed  by  eald  Whit  worth;  It  being 
Ihe  express  andeFStaeding  and  Intent  of  the 
■panles  hereto  that  the  Indebtedness  secured 
:l^y  said  mortgage  shall  not  merge  In  the  in- 
debtedness created  by  said  last-named  note, 
but  that  said  Wbltworth  shall  have  said  mort- 
gage, upon  payment  of  said  last-named  note, 
mm  security  for  all  moneys  paid  and  advanced 
by  him  for  and  on  account  of  said  JenDings." 
Afterwards,  on  the  7th  day  of  May,  1894, 
defendant  F.  H.  Wbltworth  and  the  said  W.  J. 
Jennings,  by  L.  C.  Gllmnn,  his  attorney,  end 
tbe  plalntlfT.  George  C.  McKee,  by  B,  J.  Hus- 
ton, his  attorney,  without  tbe  knowledge  or 
consent  of  the  defendant  Ada  J.  Wbltworth, 
made  and  entered  Into  a  memorandum  of 
agreement,  the  pertinent  portion  of  which  Is 
as  follows:  "Wltnesseih,  that  whereas  said 
second  party  holds  the  promissory  note  of 
F.  H.  Wbltworth  and  wife  for  the  sum  of 
(2.508^.  which  Is  now  overdue,  secured  by 
the  collateral  note  of  F.  H.  \\'hitworth  and 
W.  J.  Jennings  to  the  second  party,  snld  last- 
named  note  being  secured  by  mortgage;  aud 
whereas,  first  parties  desire  an  extension  of 
time  upon  said  mentioned  note,  of  six  months 
from  tbe  4th  day  of  May,  A.  D.  1804:  Now, 
It  U  agreed  hereby  that  the  second  party  docs 
grant  said  extension  upon  the  following  terms 
and  conditions,  to  wit,"  etc.  It  would  seem 
that,  considering  the  terms  of  these  agree- 
mentB,  and  e8i)eclally  In  view  of  the  state-, 
aent  in  the  agreement  that  the  note  of 
F.  H.  Wbltworth  and  wife  was  secured  by 
the  conat»»ral  note  of  F.  H.  Wbltworth  and 
W.  J.  Jennings,  there  Is  hardly  room  for  the 
construction  claimed  by  the  appellants,  that 
the  Jennings  note  was  the  principal  note, 
which  should  have  been  collected  before  re- 
sorting to  tbe  defendants  upon  their  note. 
So  far  as  the  claim  put  forth  In  the  Interest 
of  Mrs.  Wbltworth  Is  concerned,  she  saw  fit 
to  sign  this  note  to  relieve  her  husband  from 
being  pressed  upon  the  first  note,  upon  which 
be  was  a  surety,  and  she,  of  course,  became 
Uable  upon  her  own  contract.  This  contract, 
then,  being  a  community  contract,  she  would 
be  bound,  under  tbe  frequent  decisions  of 
tb\B  court,  by  any  action  of  her  husband 
wblcb  was  for  the  benefit  of  the  community 
Inlereat;  and  the  facts,  as  found  by  the  conrt, 


show  that  the  acHon  of  F.  H.  WWtwofth  to 
extending  tbe  time  of  payment  was  promised 
by  a  desire  to  prevent  the  community  from 
being  sued  tipon  the  community  debt,  aid 
was  In  the  direct  interest  of  the  community, 
and  nnder  the  doctrine  announced  In  the  case 
of  Horton  v.  Banking  Co.  (Wash.)  40  Pac. 
4<)9,  tbe  commuatry  will  be  boond.  ?!be 
judgment  will  be  afllrmed.  ^ 

HOTT.  a  J.,  «Dd  scot?,  ANDBRS.  ad 
GORDON,  JJ..  concur. 


A&TBS  T.  BIGHiLOW  et  aL 
(Supreme  Court  of  Wajshington.  Nov.  16,  18SQ.) 
MoKtu«>— UTipnuTioy  FOB  A-nouiBT'a  Fna— 
Dbobbs. 

Co  foreclosure,  where  {rfalntiff  has  iotro- 
daced  the  note  and  mortgage,  wherein  it  was 
stipulated  by  defeodaiits.  murtsagors,  that,  id 
case  of  foreclosure,  $500  for  attorney's  fees  should 
be  included  in  the  decree,  do  further  proof  is 
necessary  to  authorize  a  decree  for  lach  feesL 

Appeti  from  Btiperior  court.  King  county; 
J.  W.  Laugley,  Judge. 
Actloo  by  Blanche  BaUer  Ames  against 

Bmellne  BIgelow  and  I.  N.  BIgelow  to  fore- 
close a  mortgage.  From  a  decree  In  fiiTor 
of  plaintiff,  defendants  appeaL  Afilrmed. 

Robinson  &  Rowell,  for  app^lanta.  Elder 
&  Harger,  for  reqwndent 

HOYT,  O.  J.  This  appeal  la  from  a  de- 
cree foreclosing  a  mortgage  made  by  the  ap- 
pellants to  the  respondenL  Three  errors  are 
assigned.  Tbe  first  Is  founded  upon  the  find- 
ing by  tbe  court  that  the  mortgage  was  due; 
the  second,  upon  the  ruling  of  tbe  court  tu 
refusing  to  allow  one  of  the  appellants  to 
testify  as  to  what  be  did  on  the  strength  of 
certalii  letters  received  from  the  husband  of 
the  respondent;  and  the  third,  upon  the  ac- 
tion of  the  court  In  allowing  the  snm  of  |500 
as  attorney's  fees. 

As  to  the  first.  It  Is  sufiScIent  to  say  that 
there  was  abundant  proof  to  show  that  tbe 
respondent  had,  under  the  terms  of  tbe 
mortgage,  elected  to  declare  Cbe  wfaole  sum 
due  by  reason  of  the  nonpayment  of  Install- 
nents  of  Interest;  and  the  letters  from  the 
husband  of  the  respondent,  relied  upon  by 
tbe  appellants  to  show  that  there  bad  been 
no  sucb  election,  were  entlrelj  faunffldeDt 
for  that  purpose. 

The  second  assignment  Is  without  merit, 
for  the  reason  that  tbe  letters  referred  to 
were  not  such  as  to  show  any  change  in  the 
relation  of  appellants  to  tbe  principal  and 
Interest  provided  for  In  the  mor^i^e  aiid 
note  thereby  secured. 

The  third  assignment  is  founded  upon  the 
alleged  fact  that  the  court  fixed  the  attor- 
ney's fees  without  any  proof  having  been  In- 
troduced which  would  authorize  such  actloD 
on  Its  part;  but,  In  making  this  claim,  ap- 
pellants have  overlooked  the  fact  that  tbs 
mortgage  and  note  were  Introdnced  In  en 
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dencik  and  that  therein  It  vaa  stlpnlated  by 
the  appellauta  that.  In  case  of  foreclosure, 
$500  should  be  Included  In  the  decree  for  at- 
torney's fees. 

We  find  no  error  In  the  record,  and  tbe 
Jndffment  wlU  be  affirmed. 

GORDON.  ANDERS,  SCOTT,  and  DUN- 
BAB,  J  concur. 


KNAPP  T.  KING  COUNTT. 
(Sapreme  Court  of  Washiu^n.  Not.  16,  189G.) 

TaUTIOX— DbOIUOIT  OV  BoABO  S!l)UAI.tIATIO!T 
— APTBUk 

An  appMl  will  Dot  Ue  to  the  mperior  court 
from  a  decisiou  of  the  board  of  eqiialisatloo  de- 
nying a  petition  for  the  leductioo  of  an  asseBS- 
ment 

Appeal  from  superior  court.  King  county; 
B.  Osbom,  Judge. 

Appeal  by  George  B.  Knapp  from  a  decision 
of  the  board  of  equalization  of  King  county. 
The  superior  court  having  refused  to  dismiss 
the  appeal  on  motion  of  the  county,  and  har- 
Ing  rendered  judgment,  the  county  aiveals. 
Reversed. 

A.  W.  Hastle  and  W.  W.  iniaUre,  for  ^ 
pellant 

PER  GURIAM.  From  an  order  of  the 
tioard  of  equalization  of  King  county  denying 
the  respoudeat's  petition  for  a  reduction  of 
his  asseGsmeut,  he  appealed  to  the  superior 
court  for  that  county;  and  the  appellant 
tuTlng  appeared  therein,  and  specially  ob- 
jected to  the  jurisdiction  of  that  court  to 
entertain  said  appeal,  Its  objections  were  over- 
ruled, and  a  Judgment  was  entered,  from 
which  It  baa  appealed. 

An  appeal  does  not  He  from  a  board  of 
equalisation  to  the  superior  court  Olympla 
Waterworks  t.  Board  of  Equalisation  of 
Thurston  Co.  (Wash.)  44  Pac.  267;  Buchanan 
T.  Adams  Co.  (decided  Not.  9,  ISOfff  46  Pac. 
643.  The  Judgment  will  be  reversed,  and  the 
cause  remanded,  with  dh^ctiona  to  the  su- 
perior court  to  dismiss  the  proceeding. 


STATE  T.  UTLES. 
(Supreme  Court  of  Wasbington.   Nov.  16,  1896.) 
TaiAi.  — Request  FOB  Writtes  In8tkcotios8 — 

ImPRACBMBNT  op  W|TXB9S. 

L  Under  2  Hill's  Code,  I  354.  providing  that 
tbe  court  must  cbaire  the  jury  in  writing  when 
•o  reqnested,  it  is  reversible  error  for  the  court 
to  charge  the  jury  partly  in  writing  and  parti; 
orally,  when  a  written  charge  has  been  requested. 

2.  It  wa«  not  a  compliance  with  the  statute 
that  a  stenographer  waa  present  and  took  down 
tbe  char^  as  given. 

3.  Testimony  having  been  Introduced  tend- 
ing to  riiow  that  the  reputation  of  a  certain  wit- 
nen  for  truth  snd  veradtj  was  bad,  the  wit- 
neasea  were  asked  if,  from  their  knowledge  of  his 
reputation,  they  would  believe  him  under  oath. 
Bfid,  that  the  ojdnlon  thus  called  for  waa  prop- 
■«rl»  exdnded. 


Appeal  from  superior  court,  Spokane  eovntji 

Norman  Buck,  Judge. 

George  Mllea  waa  conTlcted  of  lazceny,  anA 
appeals.  Reversed. 

Plummer  &  Thayer,  for  appelluL  J.  W. 
Felghan,  for  the  State. 

SCOTT.  J.  The  defendant  was  conTlcted  of 
larceny,  and  has  appealed.  One  of  the  errors 
complained  of  Is  the  failure  of  tbe  court  to 
Instruct  the  Jury  In  writing,  the  defendant 
having  requested  the  court  to  give  written  In- 
strnctlons.  The  charge  given  was  partly  writ- 
ten and  partly  oral,  and  for  this  reason  tbe 
case  must  be  reversed,  and  remanded  for  a 
new  trial.  The  fact  that  a  stenographer  was 
present,  who  took  down  the  charge  as  given, 
was  not  a  sufficient  compliance  with  the  stat- 
ute. Another  error  complained  ot  waa  In  re- 
lation to  the  Impeachment  of  a  witness.  Tea- 
tlmony  had  been  introduced  to  show  that  hla 
reputation  for  truth  and  veracity  waa  bad,  and 
the  witnesses  were  then  asked  whether,  from 
their  knowledge  of  bis  reputation,  they  would 
believe  him  tmder  oath,  and  the  court  eaa- 
talned  an  objection  to  the  question.  We  think 
the  weight  of  authority  la  now  against  per- 
mitting witnesses  to  testify  to  thdr  oplnlona 
In  this  respect,  and  the  obJectUm  waa  prop* 
erly  sustained. 

HOTT.  and  ANDERS,  OOBDON,  and 
DUNBAR,  JJ.,  concur. 


OUDIN  v.  GROSSMAN  et  nx. 
(Supreme  Court  of  Washington.   Nov.  16,  1896.) 
BviDEscsoFFRAun  — Husband  isd  Wife — Con* 

MUXITT  LlABILITT. 

1.  In  a  suit  to  recover  money  paid  defendants 
for  a  mine,  evidence  of  repreaentatkoia  made -by 
defendants  regarding  the  existence  and  Character 

of  the  mine  in  controTersy.  aud  as  to  the  value 
of  the  ores  therein  contahied,  to  others  than  plain- 
tiff or  to  the  people  of  the  vicinity  geoemlly,  was 
admissible,  where  it  appeared  that  the  parposs 
of  defendants  waa  to  sell  the  mine  to  anv  one 
that  could  be  indnced  to  purchase  it.  and  that  It 
waa  nil  one  continuous  scheme  or  tranaactton, 

2.  Where  tbe  pretended  title  of  a  mine,  which 
tiaa  no  existence.  Is  In  a  wife,  and  the  alleged  mine 
is  sold  through  fraudulent  representations,  tbe 
liability  to  the  purchaser  for  the  pun^ase  money 
is  8  community  liability. 

Appeal  from  superior  court,  ^wkane  county; 
John  McBride,  Judge. 

Action  by  O.  P.  Oudbi  against  Charlea  Gross- 
man  and  Mabel  Crossman,  bis  wife,  to  recover 
money  paid  to  defendants  for  the  purchase  of 
a  mine.  From  a  Judgment  Is  favw  of  plAln* 
tiff,  defendants  appeal.  Affirmed. 

Wm.  T.  Stoll,  for  ai^Uauta.  Plummer  ft 
Tliayer,  for  respondent 

SCOTTT,  J.  The  plalnOff  brought  this  suit 
to  recover  a  sum  of  money  paid  to  the  defend- 
ants for  the  purchase  of  a  mine.  The  cause 
was  tried  without  a  Jury,  and  the  fludlncs  and 
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Judgment  were  In  faror  of  the  plalntlfl,  and 
the  defendants  hare  appealed. 

The  first  error  complained  of  la  over  the  ad* 
mlBsion  of  certain  testUnonr.  and  It  la  con- 
tended that  some  of  the  neceauir  findings  of 
the  court  are  totallr  unsiq>p<Mled  except  by 
the  testimony  In  qneatlon.  This  testimony  re- 
lated to  representations  made  by  the  defend- 
ants, or  by  Charles  Crossman.  the  tansband, 
regarding  the  existence  and  character  of  the 
mine  In  controversy,  and  as  to  the  valne  of 
the  ores  therein  contained.  It  Is  urged  that 
the  same  Is  Inadmissible,  on  the  ground  that 
the  representations  were  not  specifically  made 
to  the  plaintiff,  but  were  made  to  other  par^ 
ties,  or  to  the  people  In  the  vicinity  generally. 
We  think  this  testimony  was  admissible.  It 
la  evident  that  the  purpose  of  the  defendants 
was  to  sell  the  mine  to  any  one  ttiat  could  be 
Induced  to  purchase  It,  and  that  It  was  all  one 
continuous  scheme  or  transaction,  and  the 
plaintiff  was  not  precluded  from  showing  such 
representations  made  In  furtherance  of  that 
purpose,  although  the  same  were  not  made  to 
him  pnaonatty. 

It  Is  further  contended  that  the  findings  are 
not  snstalned  by  the  evidence,  and  that,  If 
th^  are,  they  do  not  snivort  the  Judgment 
Without  entering  upon  a  dlseusskm  In  detail 
of  the  points  urged  under  these  beadi^  we 
think  It  snffldent  to  say  that  then  was  evi- 
dence tending  to  show  that  the  mine  In  fact 
had  no  existence  the  location  being  Invalid, 
and  that  the  ore  exhibited  as  a  nmirie  did  not 
come  from  the  mine  at  an,  and  there  was  evi- 
dence to  snstabi  ttie  findings  which  the  court 
made,  and  the  facts  found  sustain  the  judg- 
ment entered. 

It  Is  next  contended  that  Oie  idalntlff  was 
not  entitled  to  a  Judgment  avUnst  Mabd 
Orossman,  ca  the  ground  that  It  was  not  a 
community  UabUlty.  But  the  alleged  title  to 
the  mine  was  in  her  name,  and  the  considera- 
tion paid  ttierefor  was  clearly  oommunlty 
pmpertjt  and  this  cimtentlim  Is  untenable. 
Affirmed. 

OOKDON.  ANDBBa  and  DUMBAB,  JJ.. 
eoocni; 


DAT  et  aL  V.  SINBS  ct  aL 

ALPOBD  et  aL  V.  8AMB. 

{fSapam  Oonrt  of  WssUngtML  Nov.  18, 1896.) 

AsaiaxMsirr  tok  Bsasm  or  Cbbditorb — Diliv- 
BBT— What  Coxstitctbs  Chattkl  Mdrtoaob— 

ACOBPTAICOB  BT  CrKDITOB— PBBBDXFTION— No- 

Tioa  or  Appbai.. 

1.  Where  so  assigDment  for  the  benefit  of  ered- 
ttora,  after  being  executed,  was  handed  to  the 
aBsignee,  who  indorsed  his  acceptance  thereon, 
and  Immediately  returned  it  to  the  assignor,  to  be 
filed  bj  him  for  record,  there  was  no  such  de- 
Uveiy  of  the  instrnmeut  as  would  make  it  ef- 
fiEGtive  as  against  a  chattel  mortgage  filed  for 
record  BuhsnQuent  to  the  aeoeptance  by  the  as- 
Blgnor,  bat  juiw  to  the  recording  of  the  assign- 
ment. 

i.  Aa  insolvent,  having  agreed  to  give  a  non- 
lertdint  creditor  aecority,  executed  a  diattal 


mortgage  In  his  favor,  and  caused  It  to  be  filed 
for  record.  Btld,  that  the  assoit  of  the  creditor 
thereto  would  be  presumed,  constituting  the  re- 
ctmllng  of  the  nMVtnige  a  sufficient  duiverr. 

3.  An  appeal  will  not  be  dismissed  on  the 
ground  that  all  the  parties  to  the  action  were 
not  serred  with  notice  where  It  appeaca  that  all 
necesssry  parties  were  served. 

Dunbar,  J.,  dlssoiting. 

Appeal  from  superior  court.  Pierce  connty; 
Bmmett  N.  Parker,  Judge. 

Petition  by  Frank  D.  Day,  C.  G.  Alford  & 
Co.,  and  others,  mortgagees  of  H.  H.  Day. 
against  B.  B.  Sines,  assignee,  to  have  their 
claims  declared  to  be  preferred  claims.  The 
petition  was  opposed  by  Low,  Welnbers  & 
Co.  and  other  creditors.  From  a  Judgment  In 
favor  of  defmdants,  the  petitioners  q^eaL 
Reversed. 

Johnson  Nlckeus,  for  appellants  Day  and 
others.  Marshall  K.  Sndl.  for  appellants  Al- 
ford and  others.  Murray  ft  Christian,  Hud- 
son &  Holt,  BasteMay  A;  Bastoday.  Doollttle 
&  Fogg,  and  Bharpsteln  ft  Kattn»,  tat  re- 
spondents. 

HOYT.  0.  J.  A  motion  to  dismiss  the  ap- 
peal has  been  Interposed  In  one  of  the  above* 
named  cases,  for  the  reason  that  all  parttea 
who  had  appeared  tiiereln  had  not  been  serr- 
ed  with  notice.  But,  In  our  ojilnlon,  the  rec- 
ord disclosed  &ets  which  authcHrlaed  the  ap> 
pellants  to  assume  that  those  sorred  icp- 
resented  all  necessary  paittos.  The  motion 
win  be  denied. 

On  December  28,  H.  H.  Day,  the  In- 
solvent herein,  executed  his  three  chattel 
mortgages,  me  to  F.  D.  Day,  one  to  Bnuna  I*. 
Day,  and  one  to  G.  O.  Alford  ft  Ca  These 
mortgages  wereaU  left  with  JohiWHi  mAena* 
who  had  prepared  them  for  execution,  who. 
being  called  away  from  his  cfflc^  requested 
his  brother  William  D.  Nlckeot  to  have  tbem 
recorded  In  the  auditor's  office  on  said  28th 
day  of  December.  The?  were  not  reetttded  on 
that  day,  but  were,  on  the  Monday  fitllowlDg;. 
the  30th  day  of  Decembo;,  filed  for  record  by 
William  D.  Nlckeus.  who  caused  the  entry  to 
be  made  that  they  woe  filed  at  the  request  of 
Johnson  Nlckeus.  On  said  80th  day  of  De- 
cember, before  said  mortgages  were  recorded, 
the  mortgagor,  H.  H.  Day,  made  an  assign- 
ment for  the  benefit  of  his  creditors  to  tme  J. 
W.  Cloes.  This  assignment,  after  having  been 
prepared  and  executed  by  said  Day,  was  1^ 
him  handed  to  the  asdgnee  therein  named, 
who  Indorsed  therecm,  "I  hereby  acc^  the 
trust  created  1^  the  above  Instrumait^  and 
agree  faithfully  to  perfmrm  the  same^**  and 
signed  said  Indorsement,  and  Immediately  re- 
turned deed  of  assignment  to  the  assignor, 
who  took  It  to  the  auditor's  office,  and  caused 
It  to  be  recorded;  but  It  was  not  eo  recorded 
until  after  the  recording  of  the  ebattd  mort- 
gages hereinbefore  mentioned.  Theemtter,  In 
the  matter  of  the  assignment  of  said  H.  H. 
Day,  the  several  mortgagees  presented  their 
claims  founded  upon  said  mortgages  and  the 
notes  secured  ■  thereby,  and  asked  that  they 
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be  allowed  as  preferred  claims.  Objections  to 
tuch  allowance  were  duly  made,  and  such 
proceedings  were  bad  In  the  matter  that  the 
■nperior  court  found  that  the  several  mort- 
gages were  executed  by  said  Day  for  the  pur- 
pose of  securing  bona  fide  claims  held  by  the 
mortgagees  against  him;  that  of  Frank  D. 
Day  and  that  of  C.  O.  Alford  &  Oo.  being  for 
the  full  amount  of  the  mortgages,  and  that  of 
Emma  L.  Day  In  an  amount  a  little  less  than 
that  named  in  the  mortgage.  The  court  fur- 
ther found  that  these  mortgages  were  execut- 
ed in  good  faith,  and  without  any  contempla- 
tion on  the  part  of  the  mortgagor  to  take  the 
benefit  of  the  insolTent  act  It,  however,  re- 
fused to  order  that  the  claims  founded  there- 
on should  be  given  any  preference  over  others 
by  reason  of  the  fact  that  they  were  secured 
by  these  mortgages,  for  the  reason  that,  In 
its  opinion,  the  mortgages  did  not  take  efFect 
as  against  the  assignee  of  the  mortgagor,  be- 
cause they  were  not  recorded  until  after  the 
assignment  had  taken  effect;  and  the  said  sev- 
eral mortgages  were  held  to  be  void  and  of 
no  effect  as  against  said  assignee  or  his  suc- 
cessor, who  had  been  duly  elected  by  the  cred- 
itors of  the  Insolvent  From  this  order,  the 
claimants  F.  D.  Day  and  Emma  L.  Day  have 
Joined  In  an  appeal  to  this  court,  and  the 
claimants  C.  G.  Alford  &  Co.  have  also  prose- 
cuted an  appeal  therefrom.  Both  appeals  In- 
volve the  same  questtons,  and  will  be  consid- 
ered together. 

From  the  facts  above  recited,  the  superior 
court  was  of  the  opinion  that  the  deed  of  as- 
algumeut  was  delivered  and  took  effect  at  the 
time  it  was  handed  to  the  assignee,  and  his 
acceptance  of  the  trust  Indorsed  thereon,  and 
for  that  reason  held  that  It  was  superior  to 
the  mortgages,  which,  though  executed,  were 
not  at  that  time  on  record.  But,  In  our  opin- 
ion, what  was  done  at  the  time  did  not  con- 
stitute a  delivery  of  the  deed  of  assignment, 
BO  as  to  give  It  effect  It  Is  not  necessary  for 
us  to  decide  as  to  whether  such  deeds  of  as- 
signment become  effective  and  irrevocable  be- 
fore they  have  been  recorded  In  the  proper  of- 
fice, when  delivered  to  and  retained  by  the 
assignee  therein  named,  for  the  reason  that 
the  facts  proven  did  not  show  that  the  as- 
signor had  80  parted  with  the  possession  of 
the  deed  In  question  as  to  divest  him  of  the 
right  to  control  It.  The  simple  fact  of  Its  de- 
livery to  the  assignee  for  the  purpose  of  hav- 
ing his  acceptance  of  the  trust  indorsed  there- 
on, taken  In  connection  with  the  fact  that  such 
Indorsement  was  made  in  the  presence  of  the 
assignor,  who  at  once  thereafter  resumed  pos- 
session of  the  instrument  was  not  sufficient 
to  show  an  Intention  on  his  part  to  divest  him- 
self of  the  right  to  retain  possession  of  the 
deed  to  dispose  of  as  he  saw  fit  If,  after 
having  resumed  possession  of  the  deed,  he  had 
destroyed  It  be  would  have  been  guilty  of  no 
wrongful  act 

In  our  opinion,  the  deed  was  not  so  deliver- 
ed that  It  took  effect  until  it  was  presented  for 
record  In  the  auditor's  office;  and,  since  this 


was  not  done  until  after  the  chattel  mortgages 
bad  all  been  recorded,  the  property  of  the  in- 
solvent passed  to  the  assignee,  charged  with 
the  lieu  of  these  mortgages  if  they  had  been 
properly  executed  and  delivered  at  the  time 
they  were  recorded.  ITiat  they  were  execut- 
ed in  good  faith  and  for  a  valuable  considera- 
tion was  expressly  found  by  the  trial  court, 
and,  as  to  the  one  to  F.  D.  Day,  there  could 
be  no  question  as  to  Its  delivery.  It  was  fully 
executed,  and  left  as  an  effective  instrument 
with  the  attorney  for  the  mortgagee.  As  to 
■the  others,  the  person  with  whom  they  were 
left  with  instructions  to  have  them  recorded 
was  not  the  agent  or  attorney  of  the  mort- 
gagees; yet,  under  the  circumstances  disclos- 
ed by  the  undisputed  evidence,  these  mort- 
gages, when  recorded,  were  so  delivered  that 
they  became  effective.  The  mortgagor  bad 
been  requested  by  the  mortgagees  to  give 
them  security  upon  bis  property,  and  be  had 
agreed  to  do  so  whenever  it  became  necessary 
to  protect  their  Interests.  This  being  so,  we 
think  that  the  execution  of  the  mortgages,  and 
the  placing  them  upon  record,  will  be  pre- 
sumed to  have  been  by  their  consent  and.  If 
It  was,  they  were  sufficiently  delivered.  The 
order  appealed  from  will  be  reversed  so  far  as 
it  affects  the  rights  of  any  of  these  appellants, 
and  their  claims  against  the  Insolvent  estate 
will,  to  the  extent  to  which  they  have  been 
found  to  be  bona  fide,  be  given  a  preference 
over  those  of  unsecured  creditors  In  the  settle- 
ment of  the  estate  of  the  insolvent;  and,  as 
a  part  of  such  claims,  the  costs  of  appellants 
will  be  Included. 

ANDERS  and  GK>RDON,  JJ..  conuur.  DUN- 
BAB,  J.,  dlaaentk 


HALL  T.  BLGIN  DAIBY  OU.  et  bL 

(Siqveme  Court  of  WasUngton.  Nov.  17. 1886.) 

LiBsi^EviDBiroa  ot  Good  Chiractbb— Josnn- 
CATIOir— Opsniho  avd  Closihq. 

1.  Defendants'  erldeoos,  to  sustain  th^  plea 
of  juBtificatioo,  of  spedfle  Instances  of  misconduct 
by  plaintiff,  does  not  authnlse  plaintiff  to  prove 
his  good  r^ntfltion. 

2.  The  defense  in  a  libel  suit  being  Justification, 
defendant  is  entitled  to  open  and  close. 

8.  Defendants,  to  justi^  their  publication  that 

ttlaintiff  had  atunitted  appropriating  money  be- 
ongine  to  them,  need  not  prove  the  appropriation, 
bttt  only  the  admisalon. 

Appeal  from  superior  court,  Ktaig  county; 
T.  J.  Humes,  Judge. 

Action  by  Bdwaxd  P.  Hall  against  the  Elgin 
Dairy  Company  and  others.  Judgment  for 
plaintiff,  and  defendants  appeal.  Reversed. 

Thompson,  Bdsen  &  Humphries,  Stratton, 
Lewis  &  Gilman,  Thomas  B.  Hardin,  and 
Pierre  P.  Ferry,  for  appellanta  Edward  Von 
Tobel  and  WiUtam  B.  Humphrey,  for  respond- 
ent 

SCOTT.  J.  The  plaintiff  brought  suit  for 
the  publication  of  an  alleged  libel.  The  de- 
fendants pleaded  a  jusUflcatlon.  Judgment 
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belDg  renderf^  for  the  plaintiff,  the  defendants 
bare  appealed. 

The  defendants  Oalloway  and  Remain  were 
partnerB,  engaged  in  the  dairy  business  under 
the  name  and  style  of  the  Elgin  Dairy  Com- 
pany, and  Pratt  and  Berry  were  employes  of 
the  partnership.  The  plaintiff  was  also  an 
employs  of  the  partnership,  engaged  In  dr1v< 
ing  one  of  the  milk  wagons  and  making  col- 
lections for  milk  delivered  to  the  company's 
-castomers.  There  was  testimony  to  show  that 
the  plaintiff's  route,  which  had  preTlonsly 
Iteen  a  paying  one,  became,  and  for  some  timtf 
■contlnned  to  be.  a  losing  one.  The  company 
found  fault  wtth  the  plaintiff,  and  claimed  that 
something  must  be  wrong  with  his  conduct  of 
the  business,  which  the  plaintiff  denied, 
whereupon  be  was  taken  off  the  route  for  a 
period  of  30  days,  and  appellant  Pratt  was 
substituted  In  bis  place.  Ppr  this  period  the 
route  again  showed  a  proflL  Within  a  few 
days  thereafter  the  plaintiff  applied  to  the 
company  for  money.  His  salary  was  $50  a 
month,  and  there  was  then  to  his  credit  on  the 
books  something  over  $90.  One  of  the  firm 
told  him  that,  considering  the  loss  In  the  bnsl- 
Qees  as  conducted  by  him,  he  did  not  think 
anything  was  justly  due  him,  and  that  he 
ought  to  give  the  partnership  a  receipt  In  full 
f<Mr  the  balance  claimed.  Some  considerable 
conversation  was  had  between  the  parties, 
whereupon  It  waa  contended  by  the  defend- 
ants that  the  plaintiff  admitted  that  he  bad 
appropriated  money  belonging  to  the  partner- 
ship, and  It  is  conceded  that  be  gave  a  receipt 
for  the  amount  due  him  as  shown  by  the 
books.  It  appears  that  the  plaintiff  did  no 
more  work  for  the  company,  but  engaged  In 
like  business  for  himself,  resuming  the  route 
he  had  been  upon  while  In  the  employ  of  the 
company,  and,  In  order  to  obtain  the  com- 
pany's customers,  represented  to  them  that  he 
had  been  unjustly  discharged,  whereupon  the 
company  issued  and  caused  to  be  distributed 
by  the  appellants  Pratt  and  Berry  the  follow- 
ing circular:  "Notice.  It  having  come  to  our 
knowledge  that  E.  P.  Hall,  formerly  the  driv- 
er of  one  of  our  milk  wagons.  Is  endeavoring 
to  alienate  our  customers  by  repeating  a  story 
that  we  discharged  him  unjustly  and  without 
cause,  we  take  this  method  of  contradicting 
him,  and  stating  that  we  discharged  him  only 
upon  his  own  confession  of  having  wrongfully 
converted  to  his  own  use  considerable  sums  of 
money  collected  for  and  belonging  to  us.  We 
feel  compelled  to  make  this  statement  In  order 
to  protect  our  business  from  the  injury  he  Is 
doing  us  by  his  constant  repetition  of  a  tale' 
which  he  knows  to  be  untrue.  Yours,  re- 
spectfully, Elgin  Dairy  Company,"— which  the 
plaintiff  contends  was  libelous. 

It  Is  first  contended  that  the  cotu^  erred  in 
allowing  the  plaintiff  to  prove  his  good  repu- 
tation. The  respondent  contends  that  this  evl- 
dence  was  admissible  In  consequence  of  the 
dofpnilaots  having  given  in  evidence,  to  sus- 
tain their  plea  of  Justification,  specific  In- 
siances  of  mNconduct  on  the  part  of  the  le- 


spondent.  Many  cases  have  been  dted  by 
counsel  upon  either  side,  bnt,  without  under 
taking  to  review  than,  it  seems  to  ua  the  bet- 
ter rule  is  that  snch  testimony  la  inadmissible, 
and  that  Instances  of  spedflc  misecuidacf  do 
not  authorize  the  platntlff  to  prove  tala  gm- 
enl  good  reputation. 

Another  error  complained  of  Is  the  refusal  of 
the  court  to  allow  the  defendants  to  open  and 
close  the  case  to  the  Jury.  The  court  rightly 
assumed  that  the  burden  of  proof  was  upon  the 
defendants.  The  pabllcatlon  of  the  circular  la 
question  had  been  admitted,  and  the  defense 
was  a  justification  which  the  defendants  had 
to  establish.  This  being  so,  we  are  of  the 
opinion  that  tbqr  wer«  entitled  to  open  and 
close  the  case. 

A  numt>eT  of  other  errors  complained 
grow  out  of  the  view  taken  by  the  Iowm-  court 
of  what  the  defendants  were  called  upon  to 
prove  to  establish  their  plea  of  justlflcatioD. 
The  case  waa  evidently  tried  upon  the  theoty 
that  it  was  not  snffldent  for  the  defendants  to 
prove  that  the  plaintiff  had  in  fact  admitted 
that  he  bad  misappropriated  money  belonging 
to  the  company,  but  that  th^  must  go  fur- 
ther, and  prove  that  he  had  actually  misap- 
propriated their  moneys.  We  are  of  the  opin- 
ion that  this  was  erroneooa.  The  plaintiff  was 
charged  with  having  confessed  to  the  misap- 
propriation, and  this.  In  om:  opinion,  was  all 
the  defendants  were  called  upon  to  ^tabllah 
Id  order  to  sustain  their  defense,  regardless  of 
whether  the  confession  Imputed  that  the 
plaintiff  had  been  guilty  of  criminal  conduct 
in  the  premises.  The  charge  was  only  that  he 
bad  confessed  the  misappropriation,  and  the 
defendants  should  not  have  been  called  upon 
to  prove  anything  further  to  snstaln  their  jus- 
tiflcatlon  than  the  fact  that  he  did  confess  it, 
and  the  burden  should  not  have  been  put  upon 
them  of  going  further  and  proving  that  what 
the  plaintiff  confessed  was  tnie^  Reversed, 
and  ronanded  for  a  new  trlaL 

HOTT,  C.  J.,  and  DUNBAR,  AJIDEBS, 
and  GORDON,  JJ.,  concur. 


STATE  V.  CARET. 
(Supreme  Conrt  of  Washington.   Nov.  17. 1896.) 

HoitlGIOB  —  ISDICTMENT  —  INSTRDCTIOS  — JOROttS. 

1.  A  juror  having  no  fixed  or  definite  opinion 
as  to  the  merits  of  the  case  is  competent,  notwith- 
standing a  vague.  Indefinite,  or  floating  impres- 
sion, based  on  a  new^per  report  at  the  time  of 
commissiioa  of  the  cnme  with  which  defendant 
is  charged. 

2.  Au  indictment  cannot  be  complained  of  be- 
canse  alleging  commission  of  the  crime  by  atrik- 
ing  with  "a  heavy,  blunt  instniment,  a  more 

{larticuiar  description  of  which  is  to  the  proaecut- 
Dg  attorney  unknowq,"  where  the  evldmce  does 
not  show  that  Its  desrrlpUoo  waa  known  by  him 
at  the  time. 

3.  An  instnictlon  on  the  theory  of  death  bav- 
ing  been  caused  by  a  fall  is  unnecessary  where 
tlie  general  charge  tells  the  Jnr;  that  if  It  Is  **poa- 
sihie  to  account  for  the  death  *  *  *  on  any 
renaooable  hnrnthesia  other  than  that  of  the 
guilt  of  the  defendant,''  they  should  do  ao,  and, 
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If  they  hsLve  anj  "reasoDabte  doaH  npon  any  du- 
ffle fact  or  element  neceMBtr  to  cooBtitute  the 
offense,"  the;  sboald  acqnit. 

4.  The  lantfuage  m  an  instruction,  with  refer- 
ence to  tiie  credit  to  which  the  reBpective  wituesa- 
m  are  entitled,  "and  In  the  case  of  the  defendant 
yoQ  have  the  right  to  consider  the  preat  interest 
Be  has  tn  the  restilt  of  your  verdict,"  cannot  be 
complained  of  aa  a  comment  on  the  evidence. 

Appeal  tram  aaperior  eomt.  King  county; 
T.  J.  Homea,  Judge. 
William  Oarey  appeals  from  a  conviction 

of  murder.  Affirmed. 

MelTln  O.  Wlnstock  and  Jotan  B.  Wright, 
for  appelant  A  W.  Haatle  and  W.'W.  WU- 
rtilre,  for  the  State. 

GORDON,  J.  The  appellant  waa  convlct- 
«d  In  the  superior  court  for  King  county  of 
the  crime  of  murder  In  the  first  degree,  and 
sentenced  to  death.  From  the  Judgment  of 
canvlctlon,  and  an  order  denying  his  motion 
tor  a  new  trial,  he  has  appealed. 
,  1.  The  first  asslgumeot  Is  that  the  court 
cnted  in  oTerruling  his  challenge  for  actual 
bias  Interposed  to  Jurors  Van  Wort,  Roberts, 
and  Osboro.  Aa  to  Juror  Roberta,  it  Is  sufll- 
eieat  to  say  that  the  action  of  the  court  in 
OTerruling  the  challei^  waa  without  preju- 
dice, even  If  erroneous.  Inasmuch  as  It  ap- 
pears from  the  record  that  he  was  Bu1»equent- 
ly  excluded  upon  the  peremptory  challenge 
'4^  the  prosecution.  From  a  consideration  of 
the  Tolr  dire  examination  of  Jurors  Van  Wort 
land  Osbom,  we  are  aatlsfled  that  they  were 
competent  and  impartial  Jurors.  Counsel  for 
the  defendant  cite  the  caBes  of  State  t.  Mur- 
phy. 9  Wash.  204,  87  Vac.  420,  State  t.  Wil- 
cox. 11  Wash.  215,  89  Pac.  S68,  and  State  t. 
Rntten,  18  Wash.  208,  43  Pac.  30,  decided  by 
this  court;  but.  In  our  <^Inlon,  the  record 
tn  this  case  does  not  Justify  their  claim  that 
the  (jnestlmi  here  presented  Is  within  the  rule 
announced  In  any  of  these  cases.  The  rec- 
ord In  this  case  clearly  and  satisfactorily 
shows  that  no  fixed  or  definite  opinion  ex- 
tsted  la  the  minds  of  either  of  said  Jurors  rela- 
tlTe  to  the  merits  of  the  case,  but  only  a 
Vague,  Indefinite,  or  merely  floating  Impres- 
alon,  based  upon  a  newspaper  report  of  the 
ease,  or  heard  at  about  the  time  of  the  com- 
mission ot  the  supposed  crime.  The  ruling 
of  the  lower  court  may  well  be  sustained  with- 
out In  any  wise  Infringing  upon  anything 
tiuit  la  laid  down  in  any  ot  tbe  caaea  abore 
referred  to. 

2.  It  Is  next  objected  that  there  was  a  vari- 
ance between  tbe  allegations  of  tbe  informa- 
tion and  tbe  proof.  In  this:  Tbe  Information 
charges  that  tbe  appellant  "purposely  and  of 
bis  deliberate  and  premeditated  malice  killed 
one  Lucy  Wflliams.  by  then  and  there  pur- 
posely, and  of  bis  deliberate  and  premeditat- 
ed malice,  striking  and  beating  the  said  Lucy 
Williams,  thereby  inflicting  in  and  upon  the 
said  Lucy  Williams  several  mortal  contustons, 
fractures,  and  wounds,  with  a  heavy,  blunt  In- 
atmment,  which  he.  the  said  WUllam  Car^, 
then  and  there  had  and  held  In  hla  hands; 


a  more  parficnlar  description  of  which  said 
heavy  blunt  instrument  Is  to  the  said  prose- 
cuting attorney  unknown";  and  It  Is  contend- 
ed that  the  record  shows  that  the  "heavy, 
blunt  Instrument"  was  a  certain  broken  oar 
found  In  the  possession  of  the  appellant,  and 
which  oar  was  offered  by  the  prosecution, 
and  received  In  evidence;  and  that  It  further 
appears  that  this  oar  was  In  possession  of  the 
prosecution,  and  that  the  prosecuting  attor- 
ney bad  full  knowledge  of  its  existence,  at 
tbe  time  of  filing  the  Information  In  question. 
Counsel  has  cited  numerous  cases  In  which 
It  has  been  held  that,  where  an  Indictment 
charges  a  defendant  with  committing  an  of- 
fense against  the  person  or  property  of  a  per- 
son unknown,  and  it  appears  at  the  trial  that 
the  name  of  the  person  waa  In  fact  known  to 
the  grand  Juty,  the  defendant  must  be  acquit- 
ted. Com.  T.  Blood,  4  Gray,  31;  State  v. 
Stowe  (Ma  Sup.)  38  8.  W.  799;  Presley  v. 
State,  24  Tex.  App.  494,  «  S.  W.  54U;  Com. 
T.  Thornton,  14  Gray,  41.  The  reason  is 
found  In  the  rule  requiring  fullness  and  pre- 
cision In  charging  an  offense,  and  that  the 
Identity  of  tbe  offense  charged  with  that  upon 
which  the  conviction  Is  sought  should  be  es- 
tablished upon  the  trial.  An  allegation  In  an 
Indictment  or  Information  that  the  name  of  a 
person  or  a  fact  necessary  to  be  alleged  Is  un- 
known is  permissible  only  from  necessity. 
But,  however  sound  may  be  the  rule  for 
which  counsel  contends,  we  do  not  think  that 
It  Is  applicable  to  the  present  case.  It  is  true 
that  It  Is  charged  In  tbe  Information  that  the 
homicide  was  committed  by  means  of  strik- 
ing and  beating  the  deceased  with  "a  heavy, 
blunt  Instrument,  a  more  particular  descrip- 
tion of  which  IB  to  the  prosecuting  attorney 
unknown";  but  it  Is  was  not  established  b; 
the  evidence  on  the  trial  what  that  Instru- 
ment really  was,  or  that  Its  description  was 
known  by  the  prosecuting  attorney  at  the  time 
of  filing  the  Information  or  up  to  tbe  time  of 
the  trial.  There  was  evidence  from  which 
tbe  Jury  ml^ht  well  have  found  that  the 
blows  or  wounds  causing  death  were  Inflicted 
with  an  oar,  and  there  were  In  all  three  oars 
Introduced  In  evidence,— one  by  the  state,  and 
two  by  the  defendant  But  we  think  that  It 
cannot  with  certainty  be  told  from  the  record 
that  the  wounds  were  Inflicted  with  either  or 
all  of  them;  while,  upon  the  other  hand,  from 
the  condition  and  appearance  of  the  deceased, 
and  the  expert  and  other  testimony,  there  was 
abundant  evldr>nce.to  warrant  the  finding  that 
death  was  occasioned  by  means  of  wounds 
Inflicted  "with  a  heavy,  blunt  Inatrument"  of 
an  unknown  description. 

3.  It  Is  urped  that  the  court  committed  error 
In  refusing  to  Instruct  the  Jury,  as  requested 
by  the  defendant,  upon  the  subject  of  the  cor- 
iiuB  delicti.  Counsel  argues  that  there  was 
evidence  tending  to  show  that  death  was  oc- 
casioned by  a  severe  fall  which  the  deceased 
had  sustained  on  the  night  In  question,  and 
not  the  means  charged  In  the  Information, 
and  that  It  waa  the  defendant's  right  to  haT« 
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tbe  Jury  Inatrncted  upon  any  theory  of  the 
case  having  erldence  In  Its  support  Conced- 
ing the  toct  and  the  law  to  be  as  conteaided 
for  by  counsel,  we  think  that  no  error  waM 
committed  In  refusing  the  parttcnlar  Instme- 
tlon  requested,  because  the  subject-matter  was 
Included  In  and  covered  by  the  general  charge. 
In  which  the  Jury  were  told  that.  If  tt  was 
"pDsslUe  to  account  fbr  the  death  of  the  de- 
ceased upon  any  reasonable  hypothesis  other 
than  that  of  the  guilt  of  the  defendant,"  then 
it  became  their  dn^  to  so  account  for  It  and 
find  the  defendant  not  guilty;  also  that,  "If 
the  jury  entertained  any  reasonable  doubt  up- 
on any  ^ngla  fact  or  element  necessary  to 
constitute  the  offense,"  It  was  their  du^  to 
acquit  falm. 

4.  It  Is  complained  that  the  court  comment- 
ed upon  tbe  evidence  In  Instrocthig  the  jury 
with  reference  to  the  credit  to  which  the  re- 
spective witnesses  were  entitled.  The  par^ 
tlcular  language  complained  of  Is  In  these 
words-  "And  In  the  case  ci  the  defendant 
you  have  the  right  to  consider  the  great  Intw- 
est  he  has  In  the  result  ct  your  verdict^  An 
Instruction  in  the  language  here  complained 
of  was  expressly  upheld  tgr  this  court  In  State 
v.  Nordstrom,  7  Wash.  500,  35  Pac.  882,  and, 
for  the  reasons  there  given,  the  contention  of 
counsel  cannot  be  sustained. 

5.  It  Is  further  complained  tbat  the  jury 
erred  In  finding  the  defendant  gtdlty  of  mur- 
der In  the  first  degree.  This  dalm  proceeds 
upon  the  theory  tbat  the  defendant  was  in- 
toxicated at  the  time  when  the  offense  was 
committed,  if  committed  at  all  by  the  defend- 
ant. At  the  request  of  the  defendant,  the 
court  correctly  Instructed  the  Jury  as  to  bow 
Intoxication  should  be  regarded  by  them  in 
determining  the  degree  of  defendant's  guilt 
(In  the  event  that  they  should  find  that  he 
was  Intoxicated).  It  was  for  the  jury,  under 
such  Instruction,  to  determine  the  fact,  and 
their  finding  is  not  without  snffldent  evidence 
to  support  It 

6.  It  is  also  urged  that  the  verdict  is  con- 
trary to  the  evidence.  We  thlnb  this  claim 
cannot  possibly  be  maintained  without  disre- 
garding a  very  great  deal  of  uncontradicted 
and  competent  evidence  adduced  at  tbe  trlaL 
The  record  shows  that  the  appellant  had,  for 
several  years  prior  to  the  time  of  the  homicide, 
which  occurred  (as  Is  charged)  on  Christmas 
of  1805,  followed  the  occupation  of  a  fisher- 
man; that  for  some  months  prior  to  that  date 
the  defendant  had  been  living  with  the  de- 
ceased,—an  Indian  woman,— occupying  a 
shack  or  float  house,  built  upon  a  scow,  moor- 
ed at  a  point  on  the  shore  of  the  Duwamlsh 
river,  distant  about  two  miles  from  where  It 
empties  Into  Pnget  Sound.  On  the  after- 
noon or  evening  of  tbe  24th  day  of  December, 
1895,  the  defendant  and  deceased  left  their 
place  of  abode,  and  went  In  a  rowboat  to  tbe 
home  of  WtUiam  Dobson  and  wife  (the  lat- 
ter being  a  sister  of  tbe  deceased),  who  lived 
In  a  shack  upon  the  shore  of  Elliott  Bay,  in 
front  of  the  city  of  Seattle,  distant  some  five 


or  six  miles  from  tiie  home  of  the  defendant 
and  deceased,  alrea^  referred  to.  Tb^  re- 
mained at  Dobson'B  until  about  S  o'clo<^ 
Christmas  night,  during  which  time  consid- 
erable beer  and  some  whisky  was  drunk,  an 
hands  inrtlcipating.  WUle  at  that  place,  as 
shown  by  the  evidence,  the  defendant,  prompt- 
ed by  jealous  motives,  md^  asaaulted  tbe 
deceased,  striking  her  In  tbe  taxx  and  body 
with  hts  clenched  flat  Abont  8  o'clock  Christ- 
mas night  the  defendant  and  deceased  got  In- 
to their  boat  ostensitdy  to  go  home.  Prltv  to 
leaving,  tbe  dtf endant  stated  to  John  T>.  Ffea- 
zer  (one  of  the  state's  witnesses),  who  had 
be^  one  of  the  company  at  the  borne  of  Dob- 
son  on  tbat  day,  that  he  would  "do  her  iqt 
that  night"  referring  to  the  deceased.  Be- 
fore embariclng,  the  defendant  rudely  and 
forcibly  lifted  the  deceased  firom  the  ground, 
carried  her  to  the  side  of  boat  and  ronghly 
and  vloloitly  threw  her  into  its  bottom.  Some 
time  after  11  o'clock  of  the  same  night  the 
defradant  visited  a  saloon  Icnown  as  *Tb% 
Exchange,"  sitiuited  near  the  water  front  be- 
tween Dobson's  house  and  tbe  mouth  of  the 
Duwamlsh  river,  and  about  one  mile  from 
Dobson's  house.  He  remained  in  the  saloon 
only  a  short  time,  during  which  time  be  pro- 
cured a  dollar's  worth  of  whisky,  and,  there- 
after returning  to  iiis  boat,  was  seen  to  pro- 
ceed In  company  with  the  deceased  in  the  di- 
rection of  their  home.  Mr.  John  O'Leary  and 
J.  W.  Earey  testified  that  about  midnight  of 
the  same  night  they  saw  out  on  tbe  bay,  at  a 
considerable  distance  from  the  shore,  but 
within  hearing,  a  rowboat  occupied  by  two 
people,  going  in  tbe  direction  of  Duwamlsh 
river.  One  of  the  occupants  of  the  boat  was 
striking  the  other  occupant  who  was  seated 
at  or  near  the  Btem,  with  something  which  be 
held  In  his  hands;  that  they  distinctly  heard 
the  sound  of  tbe  blows,  and  tbe  screams  and 
groans  of  the  person  who  received  them;  that 
said  boat  proceeded  on  Its  course  in  tbe  direc- 
tion of  the  mouth  of  the  Duwamlsh  river. 
About  2  o'clock  In  the  morning  of  December 
20tb,  one  Joseph  Tulip,  who  resided  with  his 
wife  and  child  In  a  cabin  distant  about  60 
feet  from  tbe  float  house  of  def^dant  was 
aroused  by  the  defendant,  who  came  to  Tn- 
llp's  bouse,  stated  that  be  had  just  returned 
from  Seattle,  and  asked  Tulip  if  he  had  seen 
anything  of  his  wife  (meanli^  ibe  deceased), 
saying  tbat  she  ought  to  have  been  there  be- 
fore him;  that  she  bad  left  him  at  Seattle  at 
about  11  o'clock,  and  was  to  come  home  by 
way  of  Soutb  Seattle  on  a  street  car.  He  olh 
talned  permission  to  spend  the  remainder  of 
the  night  at  Tulip's.  He  also  stayed  there  the 
next  night  About  noon  of  the  27tb  be  in- 
formed Tulip  that  the  woman  was  dead,  and 
requested  help  to  bury  her.  Tulip,  suspecting 
foul  play,  declined  to  assist  and  that  night, 
while  defendant  was  asleep.  Tulip  informed 
tbe  officers,  who  proceeded  to  the  house,  and 
arrested  tbe  defendant.  Upon  b^ng  arrest- 
ed, the  defendant  cursed  Tulip,  and  disiriay- 
ed  much  anger  towards  him.  On  the  w«y  to 
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the  Jan  the  defendant  imnarked,  In  mibstance^ 
two  or  three  times,  that  he  rein^etted  that  he 
had  not  killed  TnUp  Instead  ot  "the  woman"; 
also  that  he  wished  he  was  golns  to  be  hnng 
"for  UlUnc  that  fr—  of  a  l^—  [referring  to 
Tulip],  Instead  of  for  kOUng  the  woman,"  and 
similar  expresdons.  On  the  morning  after  ar- 
rirlng  at  the  Jail,  the  defendant  disclosed,  for 
the  first  time,  the  whereabouts  <tf  the  body, 
which  was  found  In  about  tight  feet  of  water, 
a  rope  attaching  It  to  the  end  of  defendant's 
float  TbB  body  was  hdd  under  water  by  be- 
ing fastened  to  a  sack  containing  lead.  The 
autopsy  disclosed  the  fact  that  life  was  ex- 
tinct befwe  tlM  body  was  placed  In  the  wa- 
ter, and  that  death  resulted  from  concussion 
of  the  twain,  produced  blows  upon  the 
bead  from  some  blunt  Instrument.  Ibere  were 
Imilses  and  contusions  upon  the  bead,  arms, 
and  hands.  Snob,  In  brief,  was  the  case  made 
by  the  eTidence  introduced  on  the  part  of  the 
state,  and,  although  the  defendant  became  a 
witness  in  his  own  t>tiialf,  and  expressly  as- 
serted bis  Innocence,  the  Jury  fonnd  him  guilty 
of  murder  in  the  first  degree.  There  was,  we 
think;  "a  maturity  of  proof"  to  sustain  the 
verdict,  and  we  have  been  unable  to  dlseover 
any  reason  why  it  should  be  set  aside,  and  a 
new  trial  awarded.  The  Judgment  of  con- 
viction Is  affirmed,  and  the  cause  remanded 
to  the  lower  court,  with  directions  to  i»oceed 
to  appoint  a  day  for  the  carrying  of  its  sen- 
tence  into  effect  according  to  law. 

HOYT,  C.  J.,  and  ANDEBS,  DUMBAB, 
and  SOOTT,  ocmcnr, 


OITT  OF  8BATTL.K  t.  PEARSON. 
^Sapreme  Oonrt  of  Washington.  Not.  18, 1896.) 
Ordikamoi — Rbgdutiox  or  Liqoor  Salbb— Cbr- 

TIOBIRI — RSTDRN— PlSAOINS  OBOIJIAKO. 

1.  Under  Laws  1886.  e.  66,  |  4.  certtoiari  wUl 
lie  to  the  saperior  coort  to  review  an  order  of  the 

aanldpal  court  of  Seattle  discharging  a  defend- 
it  from  a  prosecatioD  onder  Ordinance  No.  4161, 
icgulating  the  sale  of  IntoxIcatiDg  liqnon  within 
the  cit7. 

2.  A  tAty  ordinance  regulating  liquor  s^ea  need 
not  be  piraded  or  set  out  in  the  return  to  a  writ 
of  certiorari  brousht  to  review  an  order  of  the 
mnnicipal  court  duKharging  a  defendant  from  a 
ItfOHCutlon  Umvonder. 

3.  Ordinance  No.  4161  of  the  city  of  Seattle, 
regolating  liquor  sales  within  the  dtr.  and  pro- 
Tiding  that  a  conviction  nnder  the  ordinance 
stiall,  of  itself,  revoke  a  liqnor  license,  does  not 
ootiflict  with  a  subsequent  ordinance  providing  a 
special  mode  for  the  revocation  of  licenses. 

4.  Though  that  portion  of  Ordinance  No.  4161 
4rf  the  dty  of  Seattle  whidi  provideB  that  the 
liqnor  license  of  one  convicted  of  violating  the 
oralnancp  shall  be,  Ipso  facto,  revoked,  may  be 
void,  the  remaining  portion,  providing  for  a  fine 
and  Imprisonment  for  Its  violation,  may  be  ana- 
tained,  aince  the  remedy  la  distinct  from  the 
remedy  by  revocation. 

6.  Ordinance  No.  4161  of  the  dty  of  Seattle, 
nculating  Honor  sales  within  the  dty,  and  pro- 
viding for  a  fine  of  not  lesa  than  $25  for  its  vio- 
lation, doea  not  conflict  with  the  general  misde- 
meanor law  (2  Hill's  Ann.  St.  [Pen.  Code]  S  301), 
which  fixes  no  minimum  poniahmeDt  for  mis- 
-demeanois. 


Appeal  from  siqwlor  court.  King  county; 
R.  Osbom,  Judge. 

Complaint  was  made  In  the  mnnicipal  court 
of  the  dty  of  Seattle  against  Charles  Pearson 
for  violating  an  ordinance.  Prom  an  order 
dlscbaiglng  defendant,  the  dty  brought  cer- 
tiorari to  the  supoior  court  Frcnn  a  Jndg^ 
moit  In  the  latter  court  In  favor  of  the  dty, 
d^endant  appeals.  Affirmed. 

MelTln  O.  Wlnsto<d:,  for  appellant  John  E. 
Brown,  P.  B.  Tipton,  and  Z.  B.  Bawson,  for 
respondent 

DUNBAR,  J.  The  defendant  (appellant  in 
this  case)  was  complained  against  In  the 
municipal  court  of  the  city  of  Seattle  for  the 
v1<^tjon  of  Ordinance  No.  4151  of  the  said 
dty  of  Seattle,  which  was  an  ordinance  pre- 
scribing the  limits  of  time  within  which  in- 
toxicating, malt  Tlnons,  mixed,  or  fermented 
liquors  might  be  sold,  and  saloons  and  drink- 
ing places  kept  open,  in  the  city  of  Seattle, 
and  providing  penalties  for  the  violation 
thereof.  Under  the  provisions  of  this  ordi- 
nance its  violation  Is  punished  by  a  fine  of 
not  less  than  |2&  nor  exceeding  f  160,  or  by 
Imprisonment  for  a  period  not  exceeding  SO 
days,  or  by  t>oth  such  fine  and  Imprisonment 
And  there  Is  also  a  provision  in  the  ordi- 
nance that  any  license  for  the  sale  of  any 
such  Uqnors,  granted  by  the  dty  of  Seattle 
to  any  person  convicted  of  violating  any  of 
tiie  provisions  of  section  1  (which  section 
prescribes  the  time  of  dosing),  shall  be  for- 
fdted  and  annnUed*  by  such  conviction,  with- 
out further  action  or  proceeding  of  the  city 
council,  or  any  other  officer  or  department  of 
the  d^.  The  defendant  was  arrested,  and 
demurred  to  the  complaint  upon  statutory 
gronnds,  particularly  contending  that  the  ox^ 
dinance  onder  which  he  was  complained 
against  was  Invalid.  The  demnrrer  was  sua- 
talned.  and  the  defendant  discharged,  where- 
upon the  plaintiff,  the  city  of  Seattle,  peti- 
tioned for  a  writ  of  certiorari  to  the  supe- 
rior court  for  King  county,  state  of  Washing- 
ton. A  motion  to  quash  was  Introduced  and 
orermled.  Upon  the  argument  of  the  ques- 
tion upon  Its  merits  as  to  the  validity  of  tlie 
ordinance,  the  coart  held  the  ordinance  to  be 
valid  in  so  far  as  the'lnfllctlon  of  a  fine  and 
imprisonment  was  concerned,  but  Invalid  as 
to  that  portion  which  provides  for  forfdture 
of  the  license.  Judgment  was  rendered,  and 
an  appeal  taken  to  this  court 

Respondent  complains,  and  with  some  rea- 
son, we  think,  that  the  assignments  of  error 
are  not  clearly  set  forth  In  appdlant's  brief; 
but  as  no  motion  was  made  to  strike  the 
brief  for  that  reason,  we  will  consider  It  npon 
its  merits. 

The  first  contention  of  appellant  Is  that 
certiorari  does  not  lie  In  a  case  of  this  kind; 
that  the  ordinance,  being  quasi  dvll  In  its 
nature,  the  respondent  the  dty  of  Seattle, 
had  a  remedy  by  appeal.  We  think,  under 
the  best  authorities,  this  Is  not  a  quasi  dvll 
actiott,  but  that  it  Is  dther  criminal  or  quasi 
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criminal.  Thi%  riew  Is  nutalned  by  1  DUL 
Mun.  Corp  (4th-  Ed.)  i  411,  alttaoufli  there 
seems  to  be  some  conflict  In  the  antborides 
tited.  Bnt,  under  tbe  proTlelons  of  chapter 
04^  lAwe  1801,  and  of  section  4,  c.  65,  Laws 
Wm,  and  under  the  aothorlty  of  Woodbury 
V.  Uennlngseo,  U  Wa^.  12,  30  Fac  248,  we 
think  tt  la  clear  that  the  writ  was  properly 
Issued  in  this  esse. 

The  second  contention  of  appellant,  that 
tbe  ordinance  was  not  properly  pleaded.  Is 
also  answered  by  1  Dili.  Mun.  Corp.  (4th  Ed.) 
S  413,  to  the  effect  that  It  is  not  necessary  to 
plead  tbe  ordinance.  We  think,  also,  that 
there  was  nothing  In  tbe  further  contention 
that  Uils  ordinance  was  in  conflict  wltii  the 
subsequent  ordlnaiic&  Tbe  subject-matter 
of  floe  waa  the  Ucaulns  of  aaloctna,  and  that 
of  the  other  was  Uw  ^eirulatlon  of  tbe  hours 
during  whl<di  they  sbonld  be  closed.  They 
bad  no  necessai?  relation  to  each  other. 

The  most  strranous  contention  of  the  ap* 
pellant  Is,  boweyer,  that  the  lower  court  err- 
ed In  holding  that  portion  of  section  2  of  Or- 
dinance Now  4161  which  provides  a  forfeiture 
of  tbe  Ucense  void,  while  It  sustained  that 
portiw  wblcb  pioTlded  for  a  fine  and  Impris- 
onuiMit  for  violating  said  ordhiauce.  We  are 
inclined  to  tiilnk  that  that  portion  wblcb  tbe 
court  held  to  be  T<rid  can  be  eliminated  with* 
out  In  any  way  destroying  the  efficacy  or 
utility  of  the  rest  of  tbe  onHnance.  In  State 
r.  Ksntlar,  83  Uinn.  88^  21  N.  W.  856.  when 
a  diarter  antborised  tbe  penalty  of  flue  and 
Imprisonment*  an  wdlnance  imposing,  In  ad- 
dition thereto*  "costa  of  xwosecutlon,"  was 
dedared  void  as  to  such  addition,  but  Talld 
as  to  tbe  remainder.  It  cannot  be  said  that 
the  proTlslon  In  regard  to  tbe  revoking  of 
the  Ucease  has  a  general  Influence  over  that 
portion  of  tbe  ordinance  wblcb  fixes  tbe  pen- 
alty of  fine  and  Imprisonment,  because  such 
penalty  could  be  Imposed  and  enfmred  aa 
fully  without  the  additional  Imposition  of  re- 
voking the  license  as  with  tt.  The  flue  and 
hnprisonmmt  are  complete  penalties  within 
themselvea^  and  are  la  no  wlae  depradent  up* 
on  the  subsequmt  provision  of  tbe  ordinance 
with  relation  to  tbe  revocation  of  the  Ucense] 
and*  If  this  be  true,  then  tbe  Independent  pro- 
vision of  tbe  statute  can  be  maintained,  al- 
though the  other  part  IB  held  void.  Munici- 
pality V.  Morgan,  1  La.  Ann.  Ill;  Bx  parte 
Mayor,  etc.,  <rf  Florence.  78  Ala.  419;  Ran  v. 
City  of  Little  Rock.  84  Ark.  303.  And  In  Wllla 
Mun.  Coip.  160^  tbe  rule  Is  laid  down  that, 
'if  a  by-law  consist  of  several  distinct  and 
independent  parts,  although  one  or  more  of 
them  may  be  void,  tbe  rest  are  equally  vaUd 
as  though  tbe  void  clauses  bad  been  omit- 
ted." See,  also,  many  other  cases,  cited  by  1 
DIU.  Mun.  Oorp.  i  421.  We  do  not  wish  to  be 
understood  aa  deciding  now  that  any  portion 
of  tbe  ordinance  Is  invalid,  for,  as  the  case 
Is  presented  to  us,  It  Is  necessary  to  deter- 
mine only  the  validity  of  that  portion  In  re- 
gard to  the  penalty  ot  flue  and  Imprison- 
ment. 


We  think  there  Is  no  merit  In  tbe  further 
contention  that  the  ordinance  In  qnesdou  ia 
in  conflict  with  tbe  general  ralsdemeaaor  law 
of  the  state.!  Beaeta.  Pub.  Oorp,  ||  SB.  Mi 
Tbe  Judgment  wlU  be  afflnned. 

HOTT.  a  J.,  and  SCX>TT,  ANDBRB,  and 
OOBDON,  JJ.,  concur. 


PATNB  T.  SPOKANE  ST.  BT.  CO. 

(Supreme  Court  of  WashiiiKtoD.   Nor.  16.  1890L> 

Cakrierb  of  Pasbsxobns— Neolisbxcs— DBonas 
or  CaHE— APPSAD— G-BKBKAL  Objectioms. 

1.  In  BD  action  against  a  street-rallwa/  com- 
pany for  iojnries  to  a  passenger,  due  to  negtt- 
genoe,  the  jury  were  instructed:  "Ordinaiy  care 
is  such  care  as  pereons  usuallj  enfcaKed  in  the 
particular  line  of  biiHinesfl  in  quMtion  ordina- 
rily exerdse  In  and  about  snch  bnsinesB.  If  de- 
fendant in  this  case  exercised  such  care  at  the 
time  of  the  accident,  It  had  discliarged  Its  fnU 
duty."  Held,  that  the  instruction  was  erro- 
ueotM.  In  that  It  did  aot-defloe  defendant's  dnty 
to  exercise  the  hlxfaeat  degree  of  skill  and  care 
which  might  reasooatity  be  expected  of  grn- 
dent  persons  eoga«^  In  that  basinese, 

2.  An  appeal  mil  not  be  dlauiissed,  ota  the 
grannd  that  the  statemmt  of  fiiots  wsa  not  set- 
tled in  OMtfOrmlty  with  law  and  tbe  appeal  not 
legally  taken,  wbiae  no  q^edfte  errors  are  point- 
ed out 

Appeal  from  superior  court.  Bpi^ne  coun- 
ty; Norman  Buck,  Judge. 

Action  by  Charles  H.  Payne  against  the 
Spokane  Street-RaJlway  Company.  From  a 
Judgment  for  defwdan^  the  plalmdff  ap- 
peals. Reversed. 

Winston  ft  Winston,  for  appdlanL  Tbons- 
as  C  Griffltts,  for  respondent 

SCOTT.  J.  Tlie  iJtataittff  was  a  pnsscngw 
on  one  of  defendant'a  cars,  and,  while  It 
was  rounding  a  curve,  waa  thrown  from  It 
through  the  open  doorway,  and  injured.  He 
tprought  thia  action  to  recover  damagea,  al- 
leging that  the  defendant  was  gull^  of  neg- 
ligence in  running  Its  car  at  a  high  and  daa- 
gerouB  rate  of  speed  around  the  curve.  Tbe 
verdict  was  for  the  defendant,  and  the  plain- 
tiff has  appealed. 

Tbe  respondent  moves  to  strike  the  state- 
ment of  facts,  on  the  ground  that  the  name 
has  not  been  settied  in  conformity  with  tbe 
law,  and  to  dismiss  the  appeal,  on  tbe  ground 
that  the  same  la  not  legally  taken;  but,  as 
DO  specific  error  has  been  called  to  our  at- 
tention, either  in  the  brief  or  by  reference 
to  tbe  transcript,  the  motion  will  be  denied. 

But  a  single  questlcm  u  ralaed  upon  tbe  ap- 
peal, and  that  la  as  to  an  Instruction  given 
by  the  court  to  the  Jury  that  "ordinary  care  fs 
such  care  as  persona  usually  engaged  In  tbe 
particular  Hue  of  baslaeas  in  question  onllosrf- 
ly  exercise  In  and  about  such  business.  If 
defendant  In  tbls  case  exercised  such  «are 


1  Thp  act  (2  Hill's  Ann.  St.  [Pen.  Co^  S  301» 
proTlilee  that  miademeaoors  shall  be  ponished  br 
uniMisonmcDt  in  tbe  conaty  jail  for  not. more  thaa 
one  year,  or  by  fine  not  exceeding  $500^  -or  both. 
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at  the  time  of  the  accident.  It  had  discharged 
Its  fuU  duty,  and  plaintiff  canoot  recover." 
It  Is  contended  that  this  instruction  does  not 
iRy  down  the  proper  rule  In  such  cases,  and 
we  think  this  contention  is  well  taken;  for 
the  question  was  not  whether  the  defendant 
had  exercised  such  care  as  was  usually  ex- 
erclued  by  persons  In  that  particular  busi- 
ness, but  the  question  was  whether  It  bad 
exercised  such  care  as  the  law  required,  and 
we  think  it  Is  well  settled  that  a  common 
carrier  of  passengers  Is  required  to  exercise 
the  highest  degree  of  skill  and  care  which 
may  reasonably  be  expected  of  intelligent 
and  prudent  persons  engaged  in  that  busi- 
ness, in  view  of  the  instrumentalities  em- 
ployed and  the  dangers  naturally  to  be  ap- 
prehended. The  respondent  contends  that 
the  appellant  should  not  be  allowed  to  urge 
this  question,  for  the  reason  that  he  has  not 
brougbt  up  all  of  the  Instructions  of  the 
court,  and  therefore  that  we  should  pre- 
sume that  proper  Instructions  were  subse- 
quently given.  We  cannot  adopt  this  view 
of  the  practice.  If  the  error  complained  of 
could  have  been,  and  was,  subsequently  ob- 
viated by  the  court.  In  Its  further  Instruc- 
tions to  the  Jury,  the  burden  should  be  held 
to  be  upon  the  respondent  to  show  It,  and  it 
should  have  seen  to  it  that  such  instructions 
werp  made  a  part  of  the  record  on  the  ap- 
peaL  Reversed. 

HOTT,  O.  J.,  and  ANDBB8.  GORDON, 
and  DONBAR,  JJ.,  concur. 


CITT  or  BALLARD  v.  WB8T  COAST  IMP. 

CO. 

(Supreme  Court  of  Washington.   Nov.  18, 1886.) 

AasSMin:(n  ros  IwpROVBMflyTs— Aorioir  bt  Oirr 
IjIMITATIOKS — Flsadiso. 

A  complaint,  filPd  In  Angust,  1894,  a 
city  to  foreckwe  itreet-aasesiimeDt  liens,  stated 
that  plaintiff  was,  and  had  been  during  all  the 
times  hereafter  m<*nttoned  in  the  complaint,  a 
municipal  corporation,  and  then  alleged  that  the 
assewmeDts  became  delinquent  in  AnKost,  1801. 
It  was  admitted  on  the  trial  that  the  city  had 
been  lncori)orfltf>d  under  Art  Feb.  2,  1S88.  anil 
bad  been  thereafter  reincorporated  under  Act 
Ifardi  27,  1890.  both  at  which  acta  have  been 
declared  nnconatitutional.  but  that  the  dty  had 
Bjtain  been  reineorjwratpd  under  Act  March  9. 
1893.  which  legalized  incorporations  untler  Act 
March  27,  1800.  HHd,  that  the  city  could  not  set 
up.  in  order  to  avoid  the  bar  of  the  two-yean 
statute  of  limitations,  that  the  canne  of  actios 
did  not  in  reality  aerme  until  the  passage  of  the 
validating  act  ia  March  9,  1883. 

Appeal  team  super! (k*  court,  King  county; 
J.  W.  Laiu^ey,  Judgai 

Action  tqr  the  city  of  Ballard  agahist  the 
West  Coaat  Improvonent  Company  to  fore- 
close Uens  fbr  street  asseesments.  Judgment 
for  defendant,  and  plaintiff  appeals.  Af- 
ftrmed. 

Elwood  Harsbmau  and  P.  Y.  Davis,  for  ap- 
pellant  Doc  worth  Sc.  Howe,  for  respondent. 


OORDON,  J.  This  action  was  commenced 
by  the  appellant  city  to  foreclose  two  street-as- 
sessment Ileus  against  the  property  of  the  re- 
spondent. Summons  was  served  on  the  9th  of 
August,  18&i.  The  ordinance  under  which  the- 
flrit  assessment  was  laid  was  passed  and  aih 
proved  July  15,  1880,  and  the  complaint  char- 
ges that  the  Improvement  was  made  between 
August,  1890,  and  the  4th  of  June,  1891.  The 
ordinance  under  which  the  second  assessment 
was  laid  went  into  effect  July  15,  I8U0,  and 
the  complaint  shows  the  Improvement  to  iiave- 
been  made  prior  to  the  2d  day  of  June,  1.M91. 
The  answer  of  the  defendant  set  op  three  Inde- 
pendent defenses  to  each  cause  ot  action,  one 
of  such  defenses  being  that  the  cause  of  action 
did  not  accrue  within  two  years  prior  to  the 
commencement  of  the  action.  Fnxn  a  jvAg- 
ment  of  dismissal  "without  prejudice  to  whafc- 
ever  rights  the  trialntlff  may  have  to  make  a 
rensaessmoit  and  to  the  laws  relatlim  to  re- 
assessment," the  city  has  appealed. 

The  Judgment  appealed  from  recites  that  "tfae- 
plalntiff.  In  making  Its  opening  statement. stat- 
ed by  Its  counsel  that  the  assessment  alleged 
In  the  first  cause  (rf  actim  in  the  ciHnplaint  be- 
came delinquent  on  August  19.  1801.  and  that 
the  assessment  stated  in  Its  se(»nd  cause  of  ac- 
tKm  alleged  In  the  complaint  became  delinquent 
on  August  10,  1891,  whereupon  It  was  agreed 
bi  open  court,  by  the  counsel  fw  the  respective 
parties,  (hat  the  question  whether  said  action 
was  barred  by  the  statute  ot  limitations  should 
be  determined  by  the  court  from  said  admis- 
sion, and  from  the  files  and  re<»rd8  of  the 
cause,  and  that  no  evidence  should  be  Intro- 
duced unless  the  court  should  adjudge  that  said 
action  was  brought  within  the  time  limited  by 
law;  and  thereupon  said  cause  was  argued  by 
counsel.  *  •  •  The  court  now  finds  that  this 
action  was  commenced  more  than  two  years 
after  said  dates  of  ddlnquency,  and  more  than 
two  years  after  said  several  causes  of  action 
accrued,  if.  in  fact,  the  same  ever  did  accrue," 
—and  concludes  that  the  causes  of  action  were 
barred  by  the  statute.  The  appellant  does  not 
seriously  contend  that  this  ruling  was  Incorrect, 
If  It  be  ascertained  that  the  dty  was  legally 
Ineoniorated  the  time  when  tiie  aMeaammts 
were  laid. 

The  first  affirmative  defense  set  out  In  the 
answer  Is  that  the  territory  comprised  within 
the  corporate  limits  of  the  appellant  city  was 
Incorporated  In  accordance  with  an  act  of  the 
legislature  of  the  territory  of  Washington.  Ep- 
proved  Februaiy  2.  1888;  that  thereafter,  In 
accordance  with  the  provisions  of  secttons  4,  5, 
and  6  of  an  act  entitled  "An  act  providing  foe 
the  organization,  classification  and  InocHpoin- 
tlon  and  government  of  municipal  corporations 
and  declaring  an  emergency,"  approved  March 
27.  1890,  the  Intiabltants  took  steps  to  reincor- 
porate. The  former  of  these  acts  was  held- 
-unconstitutional  In  Territory  v.  Stewart,  1 
Wash.  SL  98,  23  Pac.  40o:  and  the  secticHis 
above  mentioned  of  the  latter  act  were  likewise 
held  oncoistltutlonal  by  this  coort  In  Town  ot 
Denver  r.  City  ot  Spokane  FallB,  7  Wash, 
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M  Pac.  026.  This  brandi  of  tbe  answer  pro- 
ceeded 1^011  tbe  theory  that  the  assessments 
Id  question  were  Illegal.  Inaainnch  as  the  plain- 
tiff was  not  l^ally  incorporated.  Tbe  reply 
"denies  eacb  and  evay  allegatlDn  [of  said  de- 
fense referred  to],  excq;ft  that  it  adnata  tiiat 
the  city  of  Ballard,  prior  to  tbe  year  1890,  was 
InccHiMrated  under  and  by  virtue  of  and  In  ac- 
cordance with  the  prorlsioDs  of  an  act  of  tbe 
legislative  aaaembly  of  tlie  territMy  of  Wash- 
^ngbcau  •  •  •  approved  Febmaiy  2,  1888, 
and  that  thereafter,  in  the  year  1890.  the  saM 
dty  of  Ballard  was  incorporated  under  and  by 
Tirtuer  of  *  *  *  an  act  •  •  •  approved 
March  27.  1890."  The  contention  of  appellant 
is  that  the  canses  ot  action  set  out  In  tbe  com- 
plaint did  not  accroe  until  tbe  tabJng  effect  ftf 
the  act  of  the  leg^ture  <tf  the  state  of  Wash- 
ington, approved  March  9,  1893.  entitled  "An 
act  to  tegaliae  and  validate  the  lnoorporati<m  or 
reincorporation  of  towns  and  cities  incorporated 
or  reincorporated  undar  an  act  approved  March 
27,  1880,"  beomse  at  no  time  prior  Qiereto  was 
the  aroellant  Icsally  Incozporated.  For  the 
purposes  of  this  case,  this  latter  question 
must  be  determined  upon  the  record  which  tbe 
parties  have  made.  We  think  the  contention 
of  appellant  cannot  be  sustained.  The  action 
was  not  brought  upon  that  theory.  Tha  first 
aUegatlon  of  tbe  complaint  la  **that,  at  aU 
times  hereinafter  mentioned,  plalntJtt  was, 
and  is  DOW,  a  mnnlcipal  corporation,  duly  or^ 
ganlzed  and  existing  under  and  by  virtue  of 
tbe  laws  of  the  state  of  Washington";  and  It 
was  not  permissible  for  it  to  abandon  that 
theory,  and  to  claim  a  recovery  upon  an  In- 
consistent one. 

The  recital  In  the  judgment  already  referred 
to  Is  that  it  waa  admitted  in  open  court  that 
the  aasessment  laid  in  the  first  cause  ot  action 
became  delinquent  on  August  19.  1881,  and 
that  stated  In  its  second  cause  of  action  be- 
came d^quent  oa  August  10^  1881,  and  tbe 
lower  court  waa  fdearly  right  In  holding  that 
the  action  was  baned  1^  the  statute.  City  of 
Sp(dEane  v.  Bterena,  12  Wash.  667,  42  Pac; 
128.  Affirmed. 

HOYT.  0.  jr..  and  ANDBRS,  DUNBAB, 
and  SCOTT,  JJ.,  concnr. 


TON  BOHMnXF  v.  VON  SCHMIDT.  (Baa 
117.) 

(Suioeme  Oonrt  of  OaUfomla.    Dee:  8,  1886.) 

PAKTITBRaHIP^-CoSTBAOT— .OOirSTROOnOS. 

A  partnership  agreement  between  a  father 
and  son  for  the  purchase  and  cnltivation  and  im- 
provement of  land  for  which  the  tether  paid  the 
parchase  price,  and  to  which  each  took  title  to 
a  moiety,  provided  that  the  father  waa  to  be 
reimbursed  for  tbe  price;  that  the  son  was  to  su- 
perintend the  cultivation  and  improvement,  for 
the  expenses  of  which  tbe  father  was  to  advance 
the  mon^;  that  tbe  slices  of  tbe  son  were  to 
be  set  off  against  the  money  advanced  by  the 
father.  Htid,  that  tbe  agreement  required  the 
proceeds  and  profits  of  the  lands  to  be  applied  to 
the  expenses  of  cultivation  and  improvement 


and  the  fatha  to  advance  money  for  that  pnt- 
pose  only  if  tbe  profits  and  proceeds  proved  in- 
sufficient therefor. 

Department  2.  Appeal  from  superior  couit, 
Fresno  county;  J.  R.  Webb,  Judge. 

Action  by  Edward  A.  Von  Schmidt  agalnat 
Alfred  W.  Von  Schmidt  From  a  Judgment 
for  plaintiff,  and  an  order  denying  a  new  trial, 
defendant  appeala.  Afilrmed. 

B.  D.  Edwards,  for  appellant  Frank  H. 

BbMTt,  for  resptmdait 

PER  CURIAM.  This  action  la  tbr  an  ac- 
counting of  tbe  affairs  and  Iraalnefla  (tf  an  al- 
leged partnership^  Tbe  court  found  that  nptm 
the  accounting  defenduit  was  indebted  to 
idBlntur,  on  account  of  said  partnerriilp.  In 
the  sum  of  98,20(^  and  also  interest  tm  a  eer- 
tain  polod  upon  the  sum  of  9i.O0O,  making  la 
all' 94*616.  Defendant  appeala  trun  tbe  Judg- 
ment Then  is  also  in  tbe  transcript  a  notice 
of  an  appeal  from  an  order  denying  a  motion 
for  a  new  trial;  but  there  is  no  bill  of  excep- 
tlona  or  statement,  and  this  latter  appeal  baa 
been  abandoned.  The  appeal  from  the  Judg- 
ment rests  entirely  upon  the  Judgment  roll, 
which  Includes  findings  of  the  court  below, 
wbeie  tbe  case  waa  tried  without  a  Jury.  Ap- 
pellant does  not  make  any  point  upon  the 
pleadings,  bot  he  contenda  tbat  tmdw  tba 
findings  there  should  have  been  a  balance  de- 
creed to  him  of  something  over  $6,000  against 
plaintiff.  Instead  of  a  bahince  vt  $4,610  In  fa- 
vor of  plaintiff.  The  Judgment  is  so  clearly 
flavorable  to  the  appellant  that  It  sbonld  not 
be  reversed,  nnless  for  some  material  error 
which  Is  quite  clear  and  palpaMe.  The  court 
finds  tbat  in  1881  one  Aloffiy  W.  Von  Scbmldt, 
the  father  of  a^llant,  and  the  appellant  en- 
tered Into  a  partnership  for  the  purchaa^  bn- 
provemoit,  development,  and  cultivation  of 
certain  described  land;  that  the  land  was 
purchased  by  the  said  fatho;  and  the  deed 
tahea  In  the  name  of  tbe  son,  an>ellant  berCbn. 
who  afterwards  redeeded  one  undivided  half 
tbereof  to  his  father;  tbat  the  father  waa  to 
be  reimbursed  for  the  amount  expended  by 
blm  in  tbe  said  purchase;  tbat  the  appdlaot 
was  to  superintend  and  asrist  in  the  develop* 
ment  and  improvement  (rf  said  property,  and 
that  the  father  should  advance  the  expenses 
therefor,  and  that  the  services  of  tbe  aniel- 
lant  ^onld  be  a  set-off  agiUnst  the  moaey 
tbat  should  be  advanced  by  the  Cathra;  tbat 
the  fiitber  fAHu  time  to  time  advanced,  over 
and  above  what  was  received  by  htm  upon 
the  sale  of  some  of  the  property,  the  net  sum 
of  $63,938.33;  that  the  appellant  advanced 
the  sum  of  $93.50,  and  no  more;  that  the  ap- 
pellant devoted  his  time,  skill,  and  labor  per- 
sonally to  the  development  ete..  (tf  said  lands, 
and  planting  and  Improving  the  same,  since 
about  the  27th  of  IPebmary,  1881;  and  tbat 
with  the  exception  of  abont  $%400  diverted  by 
ai^llant  to  other  uses,  and  **a  reasonable 
amount  for  the  support  and  maintenance  <rf 
the  defendant  and  his  family  npon  said  prem- 
ises," the  wpellant  has  devoted  the  proceeds 
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and  product  of  aaUt  property  towafds  tlie  a- 
pensea  and  improremeDt  thereof,  wbldi  pro* 
ceeds  aggregate  the  ram  of  920,888.  (The 
father  afterwards  assigned  the  Interest  to 
plaintiff.)  Now,  the  whole  contentlOD  of  ap- 
pellaot  l8  that,  as  he  used  this  latter  som  of 
money,  which  wu  derired  from  the  proceed 
and  profits  of  the  property,  to  the  expenses  of 
Its  Impxorement,  cnUlTatlon,  etc,  he  should 
be  credited  with  one-half  of  that  amoont,  and 
that  undOT  this  view  he  would  be  entitled  to 
a  jud^ent  of  about  $5,000  against  {Oatntlff, 
and  that  the  Judgment  should  be  so  amended. 
The  court  does  not  find  what  the  amount  of 
the  support  and  maintenance  of  defendant  and 
his  famDy  was,  although,  as  this  complaint 
was  not  filed  until  February,  1885,  more  than 
13  years  after  the  appellant  commenced  llr- 
Ing  on  the  land,  it  is  quite  evident  that  such 
amount  would  greatly  exceed  the  claim  made 
by  appellant  here  as  to  half  of  said  proceeds 
of  the  land;  and,  as  there  is  no  pretense  that 
.under  the  agreement  the  appellant  was  en- 
titled to  any  support  for  himself  and  family. 
It  Is  clear  that.  If  the  court  had  found  the 
amount  of  said  expenses,  It  should  have  been 
added  to  the  charges  aj^lnst  appellant.  But 
as  the  amount  of  such  expenses  was  not 
foimd,  they  cannot  be  considered  on  this  ap- 
peal; and  the  only  question  Is  whether,  upon 
the  findings,  the  court  clearly  erred  in  not 
crediting  appellant  with  one-half  of  the  value 
of  the  products  and  proceeds  of  the  land 
which  were  used  In  Its  Improvement,  develop- 
ment, etc.  We  do  not  think  that  the  court  so 
erred.  The  findings  were,  no  doul>t,  some- 
what carelessly  snd  loosely  drawn;  but  we 
think  that,  under  &  fair  construction,  they 
mean  merely  that  the  father  was  to  advance 
from  his  IndlTldual  resources  all  the  outside, 
independent  capital  and  mon^  that  should  t>e 
necessary  to  the  development  and  cultivation 
of  the  land,  and  not  that  the  proceeds  of  the 
land  Itself  should  not  be  used  in  Its  future  de- 
velopment and  cultivation.  Under  this  view 
the  Judgment  is  In  all  respects  sustained  by 
tiie  findings. '  The  Judgment  and  order  ap- 
Ewaled  from  are  affirmed. 


SAN  JOAQUIN  LUMBBR  00.  v.  WBE/TON 
et  aL    (Sac.  IM.) 

(Su^ODe  Court  of  California.    Dec.  7,  1886.) 

SvnsMB  GovsT— Com— JOBisDionox. 

Oode  Civ.  Proc.  }  1196,  requirlDg  the  ni- 
perior  court  in  actions  to  enforce  liens  to  sllow, 
as  part  of  the  costs,  reosonsble  sttorn^'s  fees 
In  the  supecktf  and  snraeme  courts,  places  the 
allowance  of  sttomey'^s  fees  as  part  of  the 
costs  ill  BTich  actions,  in  the  first  instance.  In  the 
superior  court,  so  as  to  preclude  the  supreme 
conrt,  on  appeal  from  judgments  in  Hucb  actions, 
from  making  any  order  directing  the  superior 
court  as  to  allowance  of  attomey's  fees  Incurred 
on  the  appeal  as  part  of  the  costs. 

D^MUtment  2.  Appeal  from  superior  court, 
Tulare  county;  Wheaton  A  Oray,  Judge. 

T.46p.no.l3— 67 


Petition  by  San  Joaquin  Lumber  Company 
In  action  by  It  against  S.  L.  Welton  and  oth- 
ers, a  Judgment  In  tb^r  favor  having  been  af- 
firmed on  wpeal  (46  Pac.  7St9.  for  a  modifi- 
cation of  the  Judgment  of  affirmance.  De- 
nied. 

Fred  H.  Hood,  for  appellants.  Davis  & 
Alien,  tm  respondent 

PE>R  CURIAM.  A  decision  was  rendered 
In  this  cause  by  this  department  on  Novem- 
ber 7.  1806.  affirming  the  Judgment  of  the  su- 
perior court  40  Pac.  786.  The  action  was 
for  the  enforcement  of  a  mechanic's  lien; 
and,  since  the  decision,  the  respondent  has 
filed  here  a  petition  that  this  court  amend  Its 
judgment  of  affirmance  by  directing  the  court 
below  to  add  to  the  amount  of  the  original 
judgment  an  attorney's  fee  for  defending  the 
cause  In  this  Cburt  on  the  appeal,  under  sec- 
tion 1106  of  the  Code  of  Civil  Procedure.  But 
It  was  held  In  Lumber  Co.  v.  Neal,  04  CaL 
102,  20  Pac.  622,  that  "section  1106  of  the 
Code  places  that  matter  In  the  hands  of  the 
superior  court"  and  that  an  order  made  here 
upon  the  subject  would  not  be  binding  upon 
the  trial  court  An  application  for  the  attw- 
ney's  fee  must  therefore  be  made  to  tbo  m- 
perlor  court   The  petition  Is  denied. 


In  le  JACK'S  BSTATB.    (Sac.  206:) 
(Supreme  Conrt  of  Galifomla.    Dee.  7.  1886i) 
Guardia:i*8  Salb— Wbkk  Sbt  Asms— Evidbhob. 

1.  On  request  of  a  guardian  to  set  aside  a  sale 
by  bhn  of  78.41  acres  of  land .  for  :pi,450,  unless 
a  higher  aStt  be  made  by  the  porchaser,  the  lat- 
ter offered  to  Increase  her  bid  ¥3  per  acre.  Wit- 
nesses estimated  it  to  be  worth  from  |20  to  ^60 
per  acre.  SM,  that  the  court  did  not  err  In  set- 
ting aside  the  sale,  notwithstsndins  the  addl-' 
tional  Ud,  under  Code  Civ.  Proc.  1  1788,  prorid- 
ing  that  all  ^oceedings  for -the  sale  of  propertr 
by  guardians  must  be  the  same  as  those  for' 
the  sale  of  propnty  of  decedents,  and  sections 
1517,  1562,  and  1564,  proriding  that  ssles  by  ex- 
ecutors shall  be  reported  to  the  court,  snd  giving 
the  court  discretion  to  order  a  new  sale. 

2.  Where  resl-estate  dealers  testified  to  the 
value  of  land,  it  was  not  error  to  permit  them 
to  be  cross-examined  as  to  the  ground  on  which 
they  based  their  estimates  as  to  such  ralae. 

Commissioners'  decision.  Department  2. 
Appeal  from  superior  court,  San  Joaquin 
county;  Joseph  H.  Budd,  Judge. 

Proceeding  In  the  matter  of  the  estate  and 
gnardtanship  of  Edward  Roy  Jack,  a  minor, 
for  the  sale  of  real  estate.  In  which  there 
was  a  return  of  the  sale  to  the  court  From 
an  order  setting  aside  the  sale,  and  directing 
a  new  sale,  Margaret  McCormlck,  the  pur^ 
chaser,  appeals.  Affirmed. 

Jaa.  A.  Lonttlt  and  Paul  O.  SCorf,  for  appel- 
lant Minor  &  Ashley,  for  respondent 

BBLOHER,  O.  Edward  Boy  Jack,  a  minw, 
was  the  owner  of  a  tract  of  land  In  San 
Joaquin  county,  containing  78.41  acres,  and 
Ada  H.  Jack  was  the  guardian  of  his  person 
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•  and  estate.  On  December  6.  1896,  the  satd 
ffnardlan.  pursuant  to  due  and  legal  proceed- 
ing theretofore  had  In  the  superior  court  of 
said  county,  offered  for  sale,  and  strid,  the 
said  tract  of  land  to  Marsaret  McOonnleh 
for  the  sum  of  91.4S0,  subject  to  conflnaatlon 
fay  the  court.  The  guardian  duly  made  to 
the  court  a  return  of  the  sale,  and  stated 
that  the  same  was  legally  made  aud  fairly 
conducted,  but  that  the  sum  bid  was  dispro- 
portionate to  the  value  of  the  property  sold; 
wherefore  she  asked  that,  after  a  bearing  up- 
on the  return,  the  court  make  an  order  re> 
jeetlng  saM  sale,  unless  a  higher  offer  be 
made  at  the  time  of  sach  heariog.  Notice  of 
the  hearing  was  duly  given  by  the  clerbi  of 
the  court,  and  the  matter  came  on  regularly 
for  conrideratlon  and  decision  by  tbe  court  on 
January  8.  1886.  At  that  time,  Mrs.  Uc- 
Cormtek*  being  present  Id  court,  flled^  In 
writing,  an  offer  Increasing  her  bid  In  the 
sum  of  tbree  dollars  per  acre^  and  thereupon 
asked  that  tbe  said  sale  be  confirmed.  Wlfr* 
nessea  were  called  ahd  aasalBed  on  both 
ddes  In  relation  t»  the  value  of  tbe  property, 
and.  afier  due  conaldecatloB.  the  oetut  found 
that  the  sum  originally  Ud  and  tbe  Increased 
bid  were  dlsiffoportlooate  to  the  value  of  the 
property  aoUk,  and  that  It  wovld  be-  fov  the 
best  interests  of  tbe  minor  and  his  estate  to 
vacate  said  sale,  and  to  refuse  to  accept  said 
offer.  Thereupon.  It  was  ordered  that  the 
sale  to  Mrs.  McOormlck  be  vacated  and  set 
aside,  and  that  her  offer  Increasing  her  bid 
In  tbe  simi  of  three  dollars  per  acre  be  de- 
clined, and  that  a  new  sale  of  said  premises 
be  made  by  sakl  guardian.  From  this  or- 
der. Mrs.  McCormlck  has  appealed. 

Tbe  Code  provides  that  all  the  proceedings 
for  the  sale  of  property  by  guardians  must 
be  the  same  as  those  prescribed  for  the  sale 
of  the  property  of  decedents  by  executors  or 
administrators.  Code  Civ.  Proc,  8  1781*.  And, 
as  to  the  sale  of  property  by  executors  or  ad- 
ministrators, tbe  same  Code  contains  the  fol- 
lowing provisions: 

"Sec  1M7.  All  sales  mnst  be  nuder  oath 
reported  to  and  confirmed  by  tbe  court  before 
the  title  to  tbe  property  passes." 

"Sec.  1552.  The  executor  or  administrator, 
after  making  any  aale  of  real  estate,  must 
make  a  return  of  his  proceedings  to  the  court, 

*  *  *  Upon  tbe  bearing  the  court  must  ex- 
amine the  return  and  witnesses  in  relation  to 
the  same,  and  If  the  proceedings  were  unfair, 
or  tbe  sum  bid  disproportionate  to  the  value, 
and  If  it  appear  that  a  sum  exceeding  such 
bid  at  least  ten  per  cent.,  exclusive  of  tbe  ex* 
penses  of  a  new  sate,  may  be  obtained,  tbe 
conit  may  vacate  tbe  sale  and  direct  another 
to  t>e  had.  of  vrblcb  notice  must  be  given,  and 
the  sale  in  all  respects  conducted  as  if  no  pre- 
vious sale  hitd  taken  place;  If  an  offer  of  ten 
per  cent,  more  In  amount  than  that  named  In 
the  return  be  made  to  the  court  In  writing  by 
a  responsible  person,  It  is  in  the  discretion  of 
the  court  to  accept  such  offer  and  contirm  the 
sale  to  sncb  person,  or  to  order  a  new  sale." 


*'8ee.  15B4.  If  It  appoai-s  to  tbe  oomt  that 
tbe  sale  was  l^lly  made  and  telrly  conduct- 
ed, and  that  the  anm  bid  was  not  dl^iropor- 
tlonate  to  tbe  value  of  tbe  prvpatj  anid,  and 
that  a  greater  sum,  aa  above  specified,  cannot 
be  obtained,  or  If  the  Increased  bid  mentioned 
in  section  fifteen  hundred  and  fifty-two  be 
made  and  ace^ited  by  tbe  court,  tbe  conri 
rauBt  maloe  an  order  oonflnning  the  sale,  and 
directing  omiveyttncea  to  be  mada" 

In  view  of  these  provfelena  of  tbe  Code,  the 
question  Is:  Did  tbe  oonrt  err  In  detofmlulng 
that  Mn.  Mccormick's  Ud,  bicludlBg  her  la- 
creased  bid,  waa  disproportionate  to  the  value 
of  the  property,  and  In  rinsing  to  oonflrm 
tbe  sale?  In  our  <q)lulon,  the  evidence  was 
snfBcleot  to  Justify  tbe  decision,  and  the  court 
properly  exercised  Its  lUaccetlon  In  vacating 
and  setting  aalde  tbe  said  sale,  and  ord^ng 
a  new  sale  to  be  made.  It  la  troe  that  two 
witnesses,  M.  D.  Baton  and  Fred  Arnold, 
called  on  behalf  of  Mrs.  McContdck,  testified. 
b>  effect,  that,  they  resided  In  Stockton.  San 
Joaquin  county,  and  had  been  engaged  In  the 
real-eatate  bnslnees  for  a  numjber  of  years; 
that  they  knew  the  land  In  question,  and  Ita 
value,  amd  contidered  the  snm  of  $20  to  SZl.- 
50  per  acre  a  fair  price  for  It  at  that  time. 
And,  on  croaa-exarainatlea,  each  wftnesa  tes- 
tified that  Ills  estimate  oi  the  value  was  based 
upoc  a  forced  sale,  and  that  there  was  no  de- 
mand for  such  property  then;  that.  If  be  own- 
ed the  property,  he  would  not  seU  It  tor  any 
such  i^ce.  And  tbe  witness  Baton  further 
testified  that  a  portion  of  the  land  was  "China 
land."  which  rented  to  CbinaioeD  for  from 
eight  to  ten  dollars  per  aore,  and  that  a  sim- 
ilar piece  of  land  in  that  nelicbborhood,  but 
better  shaped.,  bad  been  sold  within  a  year  for 
$30  POT  acre.  On  the  other  hud.  J.  D.  Mc- 
Dougald  waa  called  as  a  wltneea  on  b^ialf  of 
tbe  guardian,  and  teadfled  that  be  lived  la 
San  Joaqnln  county,  and  had  known  tbe 
land  in  queetlon  latimately  tac  numv  yeara; 
that  be  owned  adjoining  lands,  and  knew 
their  viUue.  He  was  then  asked,  "Wb^  do 
yoa  cooeMer  tbe  fair  aULrket.nlae  of  tUa  laiMir 
per  acre?"  and  answered:  "It  la  frem  forty 
to  fifty  dollars  per  acre,  even  in  these  times. 
I  based  my  estimate  upon  what  It  would 
bring  and  nrhat  It  will  rent  for  or  produce." 

It  Is  objected  for  appellant  that  the  testi- 
mony of  McDougald  was  Incredible,  and  not 
sufficient  to  raise  a  substantial  conflict  as 
against  that  given,  by  Eaton  and  Arnold. 
This  objection,  cannot  be  sustained.  It  was 
for  tbe  court  below  to  determine  what  were 
tbe  facts,  and  Its  conclnakmB  cannot  be  dla- 
turbed  on  appeal. 

It  is  Blmobjected  for  appelhint  that  tbe  court 
erred  In  permitting  tbe  witnesses  li^ton  aod.A.r- 
nold  to  be  crosB-eiamlned  as  to  tbe  ground 
uimn  which  they  based  their  estimates  of  (be 
value  of  the  land.  We  see  no  error  in  tbe 
rulings  complained  oC  Tbe  question  to  be  de- 
termined was,  what  was  tbe  real  value  of  tbe 
land  sold?  And,  In  ascertaining  that  value,  it 
was  proper  tor  tbe  coort  to  be  Informed  up- 
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on  what  groands  the  estimates  of  value  were 
based.  Montfcomery  r.  Sayre.  100  Oal.  182,  34 
Pac.  646.  The  order  appealed  from  should 
be  affirmed. 

We  concnK  SBARI^  a;  HAYNBB,  OL 

PSR  CURIAM.  For  the  reasons  given  In 
the  foregoinc  opinion,  the  order  appeaied  Crom 
Is  affirmed. 


PEOPLE  y.  ROSS.  (Cr.  139.) 
(Sopreme  Court  of  CaUftunia.    Dec.  8,  1886.) 

CRiMtiTAL  Law—Brtiiw  ow  Appbai^-Aboumsnt 

or  CouxsBii— ExAMiKATioN  or  WiT:tB88— Uhkoi- 
BILITT— iNSTRUflllOXS— RBA80X4BLS  DoUBT. 

1.  An  ansifTDDiPiit  that  the  evidence  does  not 
tntstalo  the  verdtct  in  a  criminal  case  will  not 
be  miBtaiiisd.  onleM  it  is  plain  tfaRt  the  verdict 
could  mlv  have  been  rendered  through  pasaiou 
or  preiudice; 

2.  Enor  in  BustaiQing  an  objection  by  the 
prospcutlns  attoraer  to  queetioiM  put  to  a  wltneM 
li  cored  if  the  fritocM  thereafter  teatifiea  in  re- 
gard to  the  matter  without  ohiection. 

3.  Where  a  witness  for  the  state  testtfles  on  the 
trial  differenttr  fro'n  hie  testimony  on  pivliminnry 
esamiQiition.  a  portion  of  eucb  testimoop  mar 
t>e  read  to  him,  and  he  ma;  be  required  to  ezplaia 

4.  On  triri  for  whberr  committed  on  a  proa- 
titnte,  where  she  teatiOed  for  the  iicate,  a  charge 
that  there  was  no  evidence  directly  aasalling  her 
reiiutatioQ  for  truth  is  not  objectiomible,  as  ig- 
nurinf!  the  lentimony  as  to  her  occupation,  and 
evidence  of  ceDtradietory  atatementa,  made  out 
of  ceoit,  where  there  was  a  farther  charge  that 
"the  common  experience  of  mankind  is  that 
there  Is  rarely  found  united  in  the  character  of 
pemons  as  degraded  as  she  is  any  regard  for 
troth.  It  doea  not,  however,  follow  that,  because 
abe  is  the  degraded  woman  that  she  ia  admitted 
to  be,  she  ia  for  that  reason  alone  not  to  be  be- 
Here*!,  and  her  tertimony  entirely  disregarded." 

5.  The  proHecnting  attorney  may  properly  re- 
mark that  defen<lRnt>  flight  might  be  conaklered 
in  determining  his  guilt. 

6.  The  use  of  the  words  "wholly  eatlsfied," 
in  defining  reaKonalile  donbt,  is  Dot  ground  for 
revenml.  where  they  could  not  mislead  the  jury, 
when  taken  with  the  rest  of  the  charge, 

7.  A  charge  on  reanonahle  doubt,  stating  that 
•*the  donbt  must  be  supported  by  reason,  and 
not  by  mere  conjecture  ami  idle  supposition,  irre- 
•peptlTe  of  pTidpnre."  is  not  objectionable,  as  di- 
recting the  jury  to  diweennl  their  own  judgments, 
founded  upon  their  experience. 

Department  2.  Appeal  from  superior  court, 
city  and  county  of  Saa  Francisco;  William 
T.  Wallace,  Judge. 

Walter  Horace  Ross  was  convicted  of  rob* 
bery,  and  appeals.  Affirmed. 

Carron   Cook,  for  appellant    Atty.  Oen. 

Fitzgerald,  for  the  State. 

TEMPI'E.  J.  Having  been  convicted  of  the 
jrlme  of  robbery,  and  sentenced  to  the  penl- 
tpntlary  for  the  term  of  25  years,  the  defend- 
ant nppMls  from  the  Judgment  and  from  an 
order  rpfnaing  a  new  rrlaL  He  was  accused 
of  robbery,  committed  upon  the  person  of  one 
(}race  Walls.  In  a  house  of  prostitution  in  San 
Kniuclwo. 

1.  The.flrst  point  made  is  that  the  evidence 
does  not  sustain  the  verdict  It  Is  not  claimed 


that  there  was  not  Kune  proof  of  every  essen- 
tial fact  but  the  cmitentlon  is  that  the  story 
told  by  the  proeectxting  witness  is  grossly  Ihh 
probahlc;  Uiat  slie  made  contradictory  atate* 
ments,  both  in  her  testimony  and  out  of  court; 
and  that  she  was  contradicted  by  other  wlt- 
nessei.  There  Is  some  plausibility  In  all  theoa 
claims,  but  they  are  matters  peraUarly  in  the 
province  of  the  Jury.  We  sboold  not  Inter- 
pose unless  the  matter  Is  so  plain  that  one  can 
see  that  the  verdict  oonld  only  have  bem  ren* 
dered  through  paaalOD  or  prejodlce.  This  is 
not  such  a  case. 

2.  If  there  was  error  in  snstalnlng  an  ob- 
jection made  by  the  prosecuting  attorney  to 
the  questions  asked  the  witness  Wyvn,  that 
error  was  cured,  for  the  wltnesa  mm  recalled^ 
and  wltbont  objection  testified  fully  tn  regard 
to  the  matter. 

8.  The  prosecution  read  to  Ita  own  witnes* 
a  portion  of  his  testimony,  riven  at  the  pre- 
Umioary  examination,  in  which  he  testified  to 
a  different  sUte  .of  fkcts  to  that  stated  upoii' 
the  trlaL  This  was  objected  to,  and  the  court 
somewlut  Impatiently  perhaps,  ovemried  the 
objection,  and  aslced  ttie  witness  tt  kts  fbrmer 
testimony  mfresbed  his  memory  as  to  the  fact 
and  whether  his'  former  atntement  waa  cer- 
rcct  I  see  ao  objection  to  this  course.  It  Is 
not  the  case  of  r^resbtng  tlw  memory  «f  a 
witness  at  aU,  and  no  doubt  the  ooddental 
use  of  the  word  "refresh"  by  the  ladffB  ang^ 
gested  the  point  It  is  the  ordinary  ease  im 
which  a  witness  has  disappointed  tte  party 
oalllag  Urn,  and  la  confronted  with  his  for* 
mer  statements,  and  aslced  to  explain  them. 

4.  Many  exceptions  are  taken  to  the  charge 
of  the  court: 

(1)  In  the  course  of  Its  charge  the  canrt  seridt 
'There  has  been  no  evidence  brought  hrae- 
that  I  have  heard  that  directly  assails  ber- 
reputatlon  or  character  as  being  a  tmthfnL 
person.**  It  te  said  that  this  Ignores  the  testl-^ 
mony  as  to  her  degrading  occupation,  and  the- 
evldence  of  contradictory  statements  made  out 
of  court  This  critli^m  Is  harttiy  ftekr,   I«  if. . 
nores  the  qualifying  word  "directly."  and  alM  - 
the  balance  of  the  aame  sentence  from  which 
the  quotation  was  made,  which  Is:  "The  com- 
mon experience  of  mankind  tg  that  there  b  - 
rarely  found  united  In  the  charact^  of  persons 
as  degraded  as  she  is  any  regard  for  trattu 
It  dees  not,  however,  follow  that,  because  she 
is  the  d^rraded  woman  that  she  la  admitted  to 
be.  she  la  for  that  reason  alone  not  to  be  be- 
lieved, and  her  testimony  entirely  dlsregaid- 
ed.';   Much  more  to  the  same  efTect  was  said  ■ 
by  the  Judge.   There  was  no  enor  here  to  the 
prejudice  of  the  defendant 

(2)  Several  expressions  are  quoted  from  the 
charge  In  which  the  defendant  Is  mentioned 
as  leading  a  dissolute  life.  In  the  Instructions 
these  sentiments  are  mentioned  as  admisslona 
or  etafements  made  by  counsel  for  the  d^ense 
in  his  addresp  to  the  Jury.  If  the  propoel- 
tlons  were  admitted  by  caunsel,  and  tbt  ease 
submitted  on  that  basis,  there  was  notblng 
■wt€aig  about  It   I  have  do  doubt  micb  wa»  . 
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the  case.  At  all  events  the  contrary  does  not 
appear.  The  eTldence  woold  fnlly  Justify  the 
Jury  lo  80  concluding,  but  would  not  authorise 
the  positiTe  statement  by  the  Judge.  I  do  not 
thbik  error  Is  shown  here. 

(9$  I  fail  to  see  anything  erroneous  or 
which  could  prejudice  the  defendant  fh  the 
cemarks  In  regard  to  flight  as  a  circumstance 
from  which  the  Jury  could  Infer  guilt 

(4)  In  the  deflnltion  of  what  constitutes  a 
reasonable  doubly  the  court  told  the  Jury  that 
they  need  not  be  "wholly  satisfied."  1  do 
not  think  the  new  phrase  inserted  in  the  strao- 
otyped  d^nltion  an  imtnorement,  but  In  the 
context  it  could  not  mislead. 

(5)  Nor  do  I  think  the  defoidant  was  in- 
jured by  the  statement  that  "the  doobt  must 
be  supported  by  reason,  and  not  by  mere  con- 
jecture and  Idle  supposition,  Irrespective  of 
evidence  In  the  case."  This  could  not  have 
been  nnderstood  as  directing  tliem  to  disregard 
their  own  Judgments,  founded  upon  their  ex- 
perience in  life,  but  quite  the  contrary. 

6.  Tbe  two  points  founded  upon  the  assump- 
tion that  there  was  no  verdict  upon  the  Issue 
as  to  prior  conviction  are  not  borne  out  by  the 
record  as  corrected  on  a  suggestion  of  a  dimi- 
nution. It  shows  that  the  prior  conviction  was 
admitted.  The  record  does  not  show  that  tbe 
clerk  read  to  the  Jury  that  part  of  the  infor- 
mation relating  to  the  former  conviction.  The 
minutes  merely  show  that  the  hiformatlon 
was  read.  No  exception  was  taken  to  this  on 
the  arraignment,  and  we  must  presume  It  was 
properly  read.  Tbe  Judgment  and  order  are 
affirmed. 

We  concur:  McFARLAND,  J.;  HIIN- 
SBAW,  J. 


PETERSON  V.  SHERIFF  OF  CITT  AND 
COUNTY  OF  SAN  FRANCISCO. 
(S.  F.  487.) 

(Sapreme  Court  of  California.  Dec  7,  1896.) 
Patbnt  Riqbt  hot  Sdnbot  to  ExsotmoK  —  As- 

BIONMBXT— BqCITT  JUBISDIOTlOlf. 

1.  A  patent  right  cannot  be  sold  nnder  a  com- 
mon execution,  since  it  is  neither  "personal  prop- 
erty capable  of  manual  delivery,"  within  Code 
Civ.  Proc.  §  642,  subd.  3,  proTidlng  that  such 
property  maj  be  attached  by  taking  it  into  cus- 
tody, nor  "debts  and  credits,  and  other  peraraial 
property  not  capable  of  manual  delivery,  which 
ca.n  be  attached  by  leaving  notice  with  a  third 
person  owing  such  debts,  or  liavlng  such  cred- 
its or  personal  property  in  his  possession. 

2.  The  provluon  of  the  act  of  congress  that 
-a  patent  right  may  be  transferred  by  assign- 
ment is  exclusive,  so  that  a  creditor  of  the  pat- 
entee can  have  anch  right  anbjected  to  the  satis- 
faction of  Us  Jnd^ent  only  by  an  ^tpUcation 
to  a  court  of  equity  to  compel  the  patentee  to 
jnake  an  assignment. 

Department  2.  Appeal  from  superior  court, 
city  and  county  of  San  Frandsco;  J.  IL  Sea- 
well,  Judge. 

Petition  by  Lewis  Peterson  for  a  writ  of 
mandamus  to  compdl  the  sheriff  of  the  dty 
and  county  of  San  Frandsco  to  sell  a  pat- 


ent light  under  execution.  From  a  Judgment 
denying  tbe  wrfU  plaintiff  appeals.  Affirm- 
ed. 

John  Ifc  Boone,  for  appellant  Reddj, 
Campbell  &  Sfetson*  for  resptmdeat 

McFARLAND.J.  Tfae  appellant  filed  a  pe- 
tition In  the  Bupodor  court  for  a  -wHt  of 
mandate.  He  averred  in  his  petition  (bri^y) 
that  be  bad  obtained  a  Judgment  in  a  Jus- 
tice's court  against  the  Eureka  Electric  Com- 
pany, a  corpo^tion,  for  $233.00;  that  he  bad 
taken  out  an  execution  upon  said  Judgment, 
which  had  been  returned  nulla  bona;  tbat, 
upon  an  examination  of  the  secretary  of  said 
company,  he  discovered  that  It  was  tbe  own- 
er of  two  certain  United  States  letters  pat- 
ents, and  the.  Invmlions  rovered  tbmeby; 
tliat  thereupon  he  procured  an  alias  execu- 
tion, which  he  delivered  to  t^e  sherll^  with 
Instructions  "to  levy  upon,  advertise,  and  aeli 
aU  the  right,  title,  and  interest  of  said  de- 
fendant, the  Eureka  Electric  Company,  in 
and  to  aald  letters  patent,  and  the  inTentlons 
covered  and  protected  ttiereby";  and  that  the 
said  sheriff  refused  to  advertise  and  sell  said 
rights,  etc.,  of  said  company  to  aald  patent 
rights.  Wherefore  he  prayed  for  a  writ  of 
mandamus  requiring  the  sheriff  "to  advertise 
and  sell  aU  the  right,  title,  and  Interest"  of 
said  company  in  and  to  said  patent  rights. 
A  general  demurm  to  the  petition  was  sus- 
tained by  the  superior  court,  and  Judgment 
was  entered  for  the  respondent.  From  this 
Judgment  the  petitioner  appealed. 

The  demurrer  was  properly  sustained. 
There  Is  no  method  by  which  the  sheriff 
could  levy  upon  said  property.  It  was  nei- 
ther "personal  property,  capable  of  maanal 
delivery,"  which,  under  subdivision  3  of  sec- 
tion 642  of  tbe  Code  of  Civil  Procedure,  must 
1m  attached  by  taking  It  into  custody;  nor 
does  It  come  under  the  category  of  "debts 
and  credits,  and  other  personal  propoiy  not 
capable  of  manual  delivery,"  which  must  be 
attached  by  leaving  notice  with  a  third  per- 
son owing  such  debts,  or  having  such  cred- 
Ita  or  personal  property  In  his  posseamon. 
A  patent  right  Is  a  thing  created  entlr^  by 
federal  legislation.  It  is  a  personal  favor  or 
monopoly,  granted  to  a  particular  person  by 
the  United  States  government.  It  could  not 
be  transferred  to  another  person  at  all,  if 
the  government  had  provided  no  method  of 
transferring  It;  but  tlie  government  baa  pro- 
vided that  It  may  be  transferred  by  assign- 
ment, and  that  Is  the  only  method  by  which 
It  can  be  transferred.  And  If  a  creditor  of 
the  patentee  can  have  the  patent  right  sub- 
jected to  the  satisfaction  of  his  judgment  at 
all,  it  can  be  done  only  by  a  court  of  equity 
acting  In  personam,  and  compelling  the  pat- 
entee to  make  an  assignment  It  cannot  be 
advertised  and  sold  under  a  common  execu- 
tion. As  before  said,  there  Is  no  way  in 
which  It  can  be  levied  upon,  and  the  mere 
advertising  and  selling  of  It  upon  notic« 
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would  coDTey  nothing  to  the  purchaBer.  Car- 
ver T.  Peck,  181  Masa.  291,  and  casefl  there 
dted;  Bank  r.  Robinson,  67  OaL  520.  In 
Carver  t.  Peck,  snpra,  the  court  says:  "The 
Incorporeal  and  Intangible  right  of  an  In- 
ventor or  an  author  in  a  patent  or  a  copy- 
right cannot  be  taken  on  execution  at  law." 
In  Bank  r.  Robinson,  supra,  the  court  says: 
"Bat  a  patent  right  Is  not  tangible  property. 
It  Is  an  Incorporeal  thing,  subsisting  In  grant 
from  the  gOTemment  of  the  United  States. 
Tet  It  la  subjected  to  some  of  the  l^al  Inci- 
dents of  ownership  of  tangible  property,  such 
as  succession  and  transfer.  But,  as  a  crea- 
tion of  legislation,  It  is  tranaferable  only  ac- 
cording to  the  provisions  of  the  statutes 
which  created  it;  and  the  only  question  Is, 
has  a  court  of  equity  power  to  compel  ita  as- 
signment and  sale  for  the  benefit  of  Jndg* 
ment  creditors?"  The  Judgment  appealed 
from  Is  affirmed. 

We  concur:  TOMPLB,  J.;  HBNSHAW,  J. 


PEIOPLB  V.  WOBTHINOTON.  (Or.  Iffl.) 
(Supreme  Court  of  OBUforaia.    Dea  8,  1898.) 

HomoiDi  — ETtDIHas— iHaTEDOTIOm  —  Harhlsss 
Bbbok. 

1.  A  diarge  stating  that  the  qnestioo  of  self- 
defense  is  not  In  the  case,  being  supported,  with- 
out oontnidictioD,  by  the  record,  is  not  ground  for 
reversal,  the  case  being  one  where,  nnder  Pen. 
Ckxle,  S  1105,  the  burden  of  proving  self-defense 
is  on  defendant. 

2.  Admiadon  of  evidence  aa  to  deceased's  where- 
a  bouts  for  some  time  before  be  was  killed,  even 
if  immaterial,  is  hanntess. 

3.  Evidence  that  witness  received  from  deceas- 
ed certain  pa  pen  and  letters  after  he  was  shot, 
and  twfore  he  died.  Is  harmless,  though  thior  are 
not  IdentiAed  or  connected  In  any  my  with  the 
case. 

In  bank,  Aj/peal  from  waj/aiat  court,  city 
and  connty  of  Ban  FnuKtoco;  WUUam  T. 
Wallace,  Judge. 

Louisa  Worthlngton  appeals  from  a  convic- 
tion of  murder,  Atttimed. 

Bumette  G.  Haskell  and  J.  J.  OuUfoyte,  for 
appellant  Atty.  Oen.  Fltzgemki,  tor  the  Peo- 
ple 

GAROUTTB,  J.  The  appellant  was  con- 
victed of  murder  In  the  second  degree,  and  now 
appeals  from  the  Judgment  and  oxda  denying 
her  motion  for  a  new  trial. 

It  is  insisted  that  the  trial  court  committed  er- 
ror In  ^vlng  the  Jury  the  following  Instruction: 
"It  1-5,  however,  supposed  to  be  unnecessary  to 
elaborate  the  law  of  self-defense  for  the  piuT?ose 
of  this  case,  inasmuch  as  It  is  understood  to  be 
conceded  that  the  deceased  was  not,  at  the  mo- 
ment lie  was  shot,  entieavoring  to  do  any  In- 
Jury  to  the  accused  woman,  or  to  any  other 
person,  but  was  standing  quietly  at  the  wharf 
wtu'U  Klie  took  his  life  by  shooting  him  with  a 
loaded  pistoL"  It  Is  unfortunate  that  the  state- 
ments of  the  Judge  found  in  this  iostructlon  as 
to  the  facta  of  the  case  should  have  gone  to  the 


Jury.  It  la  said  In  People  v.  Gordon,  88  Cal. 
426,  26  Pac.  OM:  "That  Judges  must  not  charge 
Juries  with  respect  to  matters  of  fact  Is  a  con- 
stitutional prohibition,  which  has  bean  Jealously 
guarded  and  rigidly  upheld  from  the  earliest 
Judicial  history  of  the  state."  In  People  t. 
Phillips,  70  CaL  68.  11  Pac  493,  the  trial  court 
detailed  to  the  Jury  certain  facts  of  the  case 
as  having  been  proven,  and  this  court  there 
siUd:  "Of  course,  this  mode  of  charging  a  Jury 
should  be  carefully  avoided;  but  it  has  been 
held  here  that  an  instruction  aflsuroing  a  fact 
does  not  demand  a  reversal.  If  the  fact  Is  ad- 
mitted, or  there  Is  no  shadow  of  conflict  of  evi- 
dence with  reflect  to  It"  In  the  present  case. 
If  there  was  any  bona  fide  claim  that  the  kill- 
ing was  done  In  self-defense,  this  Instnictloa  of 
the  Judge  would  demand  a  new  trial  of  the 
case;  but  we  examine  the  record  in  vain  for  any 
such  claim  by  counsel,  and  look  In  vain  In  that 
record  for  a  word  of  evidence  tending  to  show 
that  the  killing  was  done  in  sdf -defense.  The 
statement  of  defendant's  counsel  to  the  Jury  In 
outlining  the  facts  which  were  to  constitute  his 
client's  defense  did  not  even  hint  at  self-de- 
fense. The  defendant  herself  testified;  "I  have 
no  recollection  of  having  fired  a  shot  at  him.** 
Defendant's  counsel  rested  the  case  upon  thfr 
theory  tiiat.  If  the  defendant  killed  the  deceas- 
ed, she  was  Insane  at  the  time,  and  not  l^aOy 
re^ndble  for  the  act  That  she  did  kill  the 
deceased  must  be  taken  as  a  conceded  fact,  and 
vpoQ  such  concesdon  a^ilant  la  then  left  to 
Justify  t^on  Uie  sole  plea  of  Donaccountablllty. 
Of  course,  evidence  at  the  trial  offered  by  a 
defendant  may  take  a  wider  range  than  his 
opening  statement,  and  may  estaUlsb  defenses 
not  there  advwted  to.  Tet  here  such  Is  not 
the  fact  The  most  injurious  construction  to 
defendant  which  could  be  given  the  charge  im 
that.  In  effect,  the  ivry  were  told  It  that  the- 
question  of  self-defense  was  uot  in  the  case. 
The  record  discloees  that  fact  without  contra- 
diction, and  as  matter  of  law;  and  there  is  noth- 
ing In  the  giving  of  this  Instruction  to  demand 
a  new  trial,  lliere  are  many  trials  upon 
charges  of  murder  where  self-defense  is  not  an 
elment,  and  no  barm  could  possiUy  result  to 
a  defendant  In  sdch  a  case  If  the  Jury  were  so 
Instructed  by  the  Judge. 

Section  1100  of  the  Penal  Code  provides: 
*'TJpou  the  trial  for  murder,  the  commission  of 
the  homicide  by  the  defendant  being  proved, 
the  burden  of  proving  chrumstances  of  mitiga- 
tion, or  that  Justly  or  excuse  it,  devolves  upon 
him,  unless  the  proof  on  the  part  of  the  prosecn- 
tioQ  tends  to  show  that  the  crime  committed 
only  amounta  to  manslaughter,  or  that  the  de- 
fendant was  Justifiable  or  excusable."  Under 
the  evidence  placed  before  the  Jury  by  the  pros- 
ecution, this  was  essentially  a  case  covered  by 
the  foregoing  section  of  the  Penal  Code.  The 
homicide  by  the  defendant  was  proven.  No 
evldoice  of  the  prosecution  tended  to  show  that 
the  crime  committed  only  amounted  to  man- 
slai^hter,  or  that  It  was  Justifiable  or  excusa- 
ble. Under  the  evidence,  these  conditions  can- 
not be  gainsaid  fcv  a  moment;  and,  sodi  bdng 
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the  fkct,  tbe  burden  of  proof  rtilfted  to  the  de- 
fendant,  and.  If  self-defense  was  relied  upoD 
^  her.  It  ires  for  ber  to  produce  the  erldenee. 
This  idle  did  not  eren  attnniit  to  dow  In  no 
possible  way  was  defimdanfa  case  prejudiced 
1^  tbe  giving  of  this  hirtnictlon.  There  Is  noth- 
IBC  In  tbe  case  of  People  v.  Wdnter  (CaL)  43 
Pac.  1114,  apposed  to  the  fWegolns  vlewBL 

There  was  no  material  error  committed  in  ad- 
mitting evidence  as  to  the  whereahonts  of  I3ie 
deceased,  Baddel^.  between  March  10th  and 
April  2Cth.  If  the  evidence  was  Immataial, 
the  ems  committed  was  harmless.  But  tbe 
objection  would  aeon  to  point  more  to  the 
wdght  of  ttie  evMenoe  than  to  Its  materiality. 

Neither  muU  any  sonnd  objection  be  made 
to  the  evidence  <tf  Mahoney,  given  to  tbe  effect 
that  he  recelTCd  certain  papers  and  tetters  finim 
tbe  deceased  Imnwdiatdy  after  he  was  shot. 
As  to  papers  and  letters  nuidentlfled,  and  not 
connected  In  some  way  with  tbe  case,  no  poiHl- 
ble  harm  to  defendant  coold  have  resulted  from 
the  admlssim  of  this  evidence;  and,  as  to  one 
ktter  npoo  wbldi  evidence. was  offered  tend- 
ing to  show  that  It  had  been  wri^  by  def«id- 
SDt,  the  evidence  was  clearly  admlsBlble.  If 
tbe  letter  bad  been  found  iqwn  the  body  of  the 
deceased  after  death,  that  fact  would  have  been 
admlnlUe;  and  tbe  clrcumstanoe  that  It  was 
glvm  to  the  witness  by  deceased  bnmedlately 
sfter  he  was  wounded,  and  ^rtly  prior  to  his 
death,  demands  the  ai^iUcatliMi  of  no  different 
I^tnriple  at  law.  This  letter,  whldi  was  tn- 
teodnced  In  evidence,  was  signed  "Louise,"  and 
addressed  "Dear  Hany."  The  defendant  ad- 
mitted after  tbe  klllli^,  upon  an  Inspection  and 
reading  of  the  tetter,  that  It  was  "hers."  Tbe 
fiict  that  the  defendant's  name  was  "Louisa," 
and  the  deceased's  name  "Harry."  taken  In 
connection  with  the  adrntaslon.  fuminbed  a 
fotmdatlon  of  Identiflcatkai  amply  sufficient  to 
Justify  Its  admission  in  evidence  as  ber  letter. 

The  court  committed  no  «Tor  In  refusing  to 
give  the  various  Inatmcdcme  asked  tty  defmd- 
snt's  counsel. 

For  tbe  foregoli^  reasons,  the  Judgment  and 
order  are  affirmed. 

We  concur:  VAN  FLEET,  J.;  HARRISON. 
J.;  McFABLAND.  J.;  HENSHAW,  J. 


BRADBURY  v.  DAVENPORT  et  aL    (L.  A. 

IBl.J 

^npreme  Ooort  of  California.    Oct.  24,  1890.) 

llORTGAOE— AsaOLUTB  DbBD— KQUITT  OF  RbDBUP- 
TKIN — PlEADINO. 

1.  A  cooveTance  of  the  mortxaged  premises  by 
the  mortRaKor  lo  the  mortsngee,  by  delivery  of 
deed  in  escTow,  to  be  delivered  id  cane  of  the  non- 
payment of  the  tnortKage  deed  within  a  certain 
tirne.  will  be  set  noiile  where  the  propaty  la  of 
douI>)e  the  value  of  tbe  indebtedness. 

2.  Id  a  suit  to  tiave  an  at>sulnte  deed  by  a  mort- 
(tugor  to  a  mortgagee,  in  coimiileraiion  of  the 
mortcnge  debt,  dec-reeii  a  mortgiiKe,  a  complaint 
aUeiCinff  that  the  mortfiagor'a  "equity  of  redemp- 
tHHi."  at  the  time  of  the  conveyance,  was  of  a 
certain  value,  though  not  teclinicnlly  correct,  suf- 
flciently  alleges,  in  the  case  of  a  special  demurrer,  I 


that  the  Interest  of  the  mortgagor  was  of  sadi 
value. 

3.  In  a  luit  by  the  administrator  of  a  mckrtga- 

(tor  to  have  a  conveyance  of  the  mortgaged  ureua- 
Ises  to  the  mortgagee,  in  coDHideratioo  of  the 
mortgage  debt,  decreed  a  mortgage,  a  tender  of 
the  amount  of  the  mortgage  debt  is  not  neces- 
sary, where  the  eutate  ia  embarraased,  sod  unable 
to  raise  the  money,  except  by  a  aale  of  the  mort- 
gagor's Interest. 

Gommisslonera*  decision.    Department  2. 
Appeal  from  superior  court,  San  Diego 
ty. 

Action  by  William  N.  Bradbury,  adminis- 
trator, against  Joseph  N.  Davenpwt  and  oth- 
ers. From  a  Judgment  for  defendants  plain- 
tiff appeals.  Reversed. 

Witbingtott  &  Carter,  for  appellant.  Balsas 

A  Ward  and  D.  N.  Hanmack,  for  respondents. 

HAYNES,  C.  This  appeal  Is  ftrom  a  judg- 
ment rendered  against  tbe  plaintiff  upon  de- 
murrer to  the  complaint.  The  complaint,  after 
alleging  the  appointment  of  the  plaintiff  as  ad- 
ministrator of  Daniel  Kenlston,  deceased,  and 
describing  the  property  Involved  in  the  con- 
troversy herein,  alleged.  In  substance,  as  fol- 
lows:  That  on  January  1, 1891,  Kenlston  exe- 
cuted a  mortgage  to  the  defendant  Davenport 
upon  certain  of  the  real  aitate  described  In  tbe 
complaint,  to  secure  the  sum  of  $4,000,  with 
interest  at  10%  per  cent,  per  annum,  payable 
in  two  years  from  said  last-mentioned  date, 
which  mortgage  was  .duly  recorded;  and  de- 
fendant Davenport  claimed  that  there  was 
due  thereon,  of  principal  and  Interest,  to 
March  1,  1805,  the  sum  of  $3,933.87.  The  re- 
mainder of  the  complaint  (except  paragraph  4, 
which  need  not  be  noticed)  Is  as  follows: 
"That  on  or  about  said  1st  day  of  March,  1806, 
the  said  Daniel  Kenlston.  being  then  sick  In 
body,  and  embarrassed  financially,  and  being 
persuaded  thereto  by  the  representations  of 
said  defendant  Davenport,  was  Indui^d  to 
sign,  and  did  sign,  a  certain  agreement  with 
said  Davenport,  and  to  execute  a  deed  to  lots 
4  end  Q  of  tbe  premises  above  described  to 
said  J.  N.  Davenport,  which  he  (the  said  Ken- 
lston) handed,  together  with  said  agreement, 
to  the  defendant  J.  H.  Anderson,  cashier  of 
tbe  Bank  of  Escondido;  that  by  tLe  temui  at 
said  agreement,  upon  tbe  payment  to  sala 
cashier  of  a  sum  of  money,  not  expressed  in 
said  agreement,  before  July  1,  1895,  tbe  saU 
cashier  was  to  discbarge  said  mortgage,  anid 
return  the  note  secured  thereoy  to  said  Kems- 
ton;  and  that  In  case  said  Kenlston  should 
not  pay  said  sum  of  $3,983.87,  and  Interest  to 
July  Ist,  before  said  July  1,  1886,  the  .said 
cashier  should  deliver  saJd  deed  to  said  i>aT- 
enport,  and  the  note  to  said  Kenlston,  and 
the  delivery  of  said  deed  should  be  In  full  can- 
cellation and  satisfaction  of  said  note.  (3) 
That  tbe  said  Daniel  Kenlston,  from  the  time 
of  the  execution  of  said  agreement,  continued 
sick  and  unable  properly'  to  attend  to  bis  buid- 
ness,  and  from  and  after  the  29th  day  of  June 
until  tbe  9th  day  of  July,  1816,  tbe  said  date 
of  his  death,  was  unconscious;  and  that  sub- 
sequent to  the  death  of  said  DanJcI  Kenlston, 
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and  after  pletutlff  bad  applied  for  admlnla- 
tratlon  In  bebalf  of  hImBelf  and  the  heirs  of 
Bald  Kenlgtoa,  be  notified  the  defendant  An- 
derson not  to  deliver  Raid  deed  to  said  Daren- 
port;  but  that  be  (the  said  Anderson),  In  vio- 
lation of  the  troBt  repoeed  In  him.  and  well 
knowing  that  said  Kenlston  was  de«d,  and 
after  said  notice,  upon  the  demand  of  said 
Davenport,  upon  the  24th  day  of  July,  1805, 
dellTered  said  deed  to  said  Davenport,  and  the 
said  Davenport  eatised  the  same  to  be  record- 
ed, and  clainn  to  he  the  owBer  of  «a  Id  prop- 
er^. That  no  demand  bad  heen  made  by  said 
Davenport  before  said  last  date  for  said  deed." 
<5)  "That  said  deed  conatltutee  a  dond  upon 
the  title  of  plalntlir,  and  his  rl^bt  to  subject 
«ald  property  to  admlnlBtratldi;  that  the  equi- 
ty In  said  property  la  of  -ffreat  value,  namely, 
the  sum  of  H.OOO;  and  that  the  estate  of  said 
Daniel  Kenlston  is  targely  indebted;  and  that 
It  Is  necessary  to'sell  the  Interest  of  the  estate 
In  aaJd  premises  In  order  to  pay  said  Indebt- 
edness." The  prayer  of  the  CMnplalnt  Is  that 
said  deed  from  Daniel  Kenkrton  to  the  defend- 
ant Davenport  be  decreed  to  be  void  and  of  no 
effeot;  or  that  the  same  Is  a  mortgaxe  to  se- 
cure any  som,  which  may  be  found  due  from 
aald  Intestate  to  said  defendant  Davenport; 
and  that  said  property  be  further  decreed  to 
t>e  assets  of  the  estate,  and  subject  to  admln- 
istnUlon.  The  demurrer  to  the  complaint  Is 
as  follows:  "That  said  complaint  does  not 
state  ractt  sufficient  to  constitute  a  cause  of 
action.  In  tbi8,towlt:  First  That  It  shows  on 
Its  face  that  this  defendant  Is  the  owner  of 
lots  four  (4)  and  five  (&)  In  section  four  <4), 
township  twelve  (12)  south,  range  two  ri) 
west,  S.  B.  M.  Two.  That  the  complaint  con- 
tains no  offer  mr  tender,  or  any  allegation 
of  oOTer  or  tender,  to  pay  the  overdue  mort- 
gage indebtedness  to  this  defendant  there- 
in alleged  to  be  subsisting.*'  This  demurrer 
was  sustained,  and,  the  plaintiff  declining  to 
amend  his  complaint,  Judgment  was  rendered 
"that  the  complaUit  herein  be,  and  the  same 
Is  hereby,  dismissed  on  the  mertts,**  and  tor 
costs. 

Appellant  insists  that  said  contract  or  agree- 
ment deposited  with  Anderson  wIUi  the  deed 
Is  void,  because  It  Is  an  agreement  for  forfri- 
ture  of  the  property  subject  to  the  lien  In  case 
the  debtor  does  not  pay  before  July  1st;  and, 
in  support  of  this  proposition,  he  cites  section 
2888  of  the  Civil  Code,  which  Is  as  follows: 
"All  contracts  for  the  forfeiture  of  property 
subject  to  Ken  In  satisfaction  of  the  obligation 
secured  thereby,  and  all  contracts  In  restraint 
of  the  right  of  redemption  from  a  lien,  are 
void."  Aside  from  the  provision  of  said  sec- 
tion of  the  Civil  Code.  It  Is  well  settled  that 
the  mortgagor  Is  not  allowed  to  renounce  be- 
forehand his  privilege  of  redemption;  that, 
while  generally  any  one  may  renounce  any 
privilege  or  surrender  any  right  he  had.  an  ex- 
ception is  made  in  favor  of  debtors  who  have 
mortgaged  their  property,  for  the  reason  that 
their  necessities />ften  drive  them  to  make  ruin- 
oua  conceal ons;  that,  when  one  borrows  mon- 


ey upon  the  security  of  his  property,  he  Is  not 
allowed  by  any  form  of  words  to  preclude 
himself  from  redeeming  (Jones,  Mortg.  tf  261, 
1045),  though  the  doctrine,  "once  a  mortgage, 
always  a  mortgage."  does  not  apply  to  aubse- 
queot  contracts.  Watson  v.  Edwards.  105 
Cal.  70,  la,  38  Pac.  627.  628.  In  Peogh  v. 
Davis,  06  n.  S.  332.  it  was  held  that  an  equity 
of  redemption  is  so  inseparably  connected  with 
a  mortgage  that  It  cannot  be  waived  or  aban- 
doned by  any  stipulation  of  the  parties  made 
at  the  time,  even  if  embodied  in  the  mortgage, 
though  a  flubeequent  release  of  the  equity  of 
redemption  may  undoubtedly  be  made  to  the 
mortgagee.  As  to  sncb  release,  the  court,  by 
Pl^d,  J.,  said:  "It  must  appear  by  a  writing 
Importing  in  terms  a  traiMfer  of  the  mort- 
gagor's Interest,  or  such  focts  must  be  shown 
as  will  operate  to  eetop  him  from  asserting 
any  interest  in  the  premises.  The  release 
must  also  be  for  a  conalderation  which  would 
be  deemed  reasonable  If  the  transaction  were 
between  other  parties  dealing  in  similar  prop- 
erty In  Its  vicinity.  Any  marked  undervalua- 
tion of  the  property  In  the  price  paid  will  viti- 
ate the  ^^)eeeding."  In  relation  to  such  sub- 
sequent agreement,  Jones,  in  bis  valuatde 
work  on  Mortgages  (section  251),  says:  "A 
subsequent  agreement  that  what  was  origi- 
nally a  mortgage  shall  be  r^rded  as  an  ab- 
solute conveyance  Is  open  to  the  same  objec- 
tion (that  Is,  the  objection  to  such  agreement 
in  the  mortgage  Itaelf].  and  wUl  not  be  sus- 
tained unless  fairiy  made,  and  no  undue  ad- 
vantage Is  taken  by  the  creditor.  The  burden 
is  therefore  upon  the  creditor  to  show  that 
the  right  of  redemption  was  given  up  delib- 
erately, and  for  an  adequate  consideration." 
In  support  of  this  proposition,  the  author 
cites,  acnoa^  many  other  cases,  Tllla  v.  Rod- 
rlguea,  12  Wall  823,  from  which  we  quote 
the  following  passage:  "The  law  upon  the 
subject  of  the  right  to  redeem,  where  the  mort- 
gagor has  conveyed  to  the  mortgagee  the  equi- 
ty of  redemption.  Is  well  settled.  It  Is  cbar- 
sjcterlEed  by  a  Jealous  and  salutary  policy. 
Principles  almost  assteruareapplled  as  those 
which  govern  where  a  sale  by  a  cestui  que 
trust  to  his  trustee  is  drawn  In  question.  To 
give  validity  to  such  a  sale  by  a  mortgagor.  It 
must  be  shown  that  the  conduct  of  the  mort- 
gagee was.  In  all  things,  fair  and  frank,  and 
that  he  paid  far  the  property  what  It  was 
worth.  He  must  hold  out  no  delusive  hopes. 
He  must  exercise  no  nndoe  Influence.  He 
must  take  no  advantage  of  the  feara  and  pov- 
erty of  the  other  party.  Any  indirection  or 
obliquity  of  conduct  is  fatal  to  bis  title.  Ev- 
ery doubt  will  beresolved  against  him.  Where 
confidential  relations  and  the  meaDs  of  oppres- 
sion exist,  the  scrutiny  is  severer  than  In  cas- 
es of  a  different  character.  The  form  of  the 
Instrument  employed  la  immaterial.  That  <he 
mortgagor  knowingly  surrendered,  and  never 
Intended  to  redeem,  is  of  no  consequence.  If 
there  Is  vice  In  the  transaction,  the  law,  while 
It  win  secure  to  the  mortgagee  his  debt  with 
Interest,  wlU  compel  him  to  give  bade  that 
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whicti  he  hu  taken  with  nndean  hands.  Pub- 
lic pollC7t  sound  morata,  and  the  protection 
dne  tp  those  whose  property  Is  thus  Involved, 
require  that  such  shonld  he  the  law." 

Respondent  contends,  howevw,  that  this 
case  Is  conclusively  setUed  by  this  court  in 
McDonald  T.  Huff,  77  OaL  279.  19  Pac  499. 
But  that  case  Is  clearly  dlstlngiiisbable  from 
tills.  In  that  case  an  unsecured  debt,  as  well 
as  a  debt  secured  by  a  mortgage,  was  to  be 
satisfied  by  the  deed  deposited  In  escrow,  If 
such  debts  were  not  otherwise  paid  within  the 
time  limited  by  the  agreemeut,  ao  that  a  price 
In  addltl<»i  to  the  amount  ot  the  mmtgage  lira 
was  paid  for  the  property,  and  there  is  no  In- 
dication, either  In  the  statement  of  facts  or 
in  the  opinion  of  the  court,  hut  that  the  ivlce 
thus  paid  was  the  full  value  of  the  property 
conveyed;  while  In  tlie  case  at  bar  the  plain- 
tiff, while  not  disputing  respondent's  tight 
to  a  lien  'as  security  tot  the  amount  of  the 
mortgage  debt  and  Interest,  alleges  that  the 
equity  of  the  estate  In  said  premises  Is  of 
the  value  of  94,000.  In  the  absence  of  a  spe- 
cial demurrer,  we  must  hold  this  to  be  an  alle- 
gation that,  at  the  cnnmencement  of  this  ac- 
tion, said  premises  were  worth  f4,000  more 
than  the  amount  secured  by  the  mortgage, 
with  Interest  to  that  date. 

Respondent  also  contends  that  the  deed  to 
him  took  effect  when  delivered,  as  of  the  date 
of  the  escrow,  and  that  the  agre^ent  was 
therefore  fully  erecuted  before  this  action  was 
begun.  But  that  does  not  conclude  the  plainr 
tiff.  In  Russell  v.  Southard,  12  How.  189,  it 
was  held  that,  though  a  mortgagee  in  pos- 
session may  take  a  release  from  the  mortga- 
gor, the  tranaacUoo  is  to  tw  cartfully  souti- 
nised,  and,  if  any  unconsdenttons  advantage 
was  taken,  the  rdease  wdl  be  set  aside.  Con- 
ceding that  the  deposttary  may,  upon  the  hap- 
pening of  ttw  condition,  deliver  the  deed  held 
him  in  escrow,  notwithstanding  the  death 
of  one  of  the  parties  to  the  escrow  agreemoit; 
the  transacti<si  Is  not  placed  bey<»d  the  c<m- 
tnd  of  a  court  tit  eqidty  if  the  drcnmstances 
of  the  ease  require  its  mtetposltiui.  It  is 
said,  however,  by  respondoit,  tliat  the  term 
"equity,"  when  applied  to  mortgages  In  this 
sta^  describes  nothing,  and  be  quotes  Pom. 
Eq.  Jur.  I  USB,  to  the  effect  that  it  is  an  en- 
tire misuse  of  language  to  iq>ply  the  name, 
"equity  ta  redemption"  to  the  l^al  estate  of 
tiie  mortgagor.  Blehler  v.  Look,  9S  Oal.  60(^ 
29  Pac.  220,  Is  also  cited,  whm  it  Is  said, 
in  substance,  that  the  dause  usually  Inserted 
in  decrees  of  foreclosure,  "that  the  defradant 
be  forev^  inired  and  foreclosed  (rf  and  ftom 
all  equity  of  redemption,"  etc.,  does  not  add 
to  the  effect  of  a  sale  under  the  decree  beymd 
wlut  It  would  have  had  if  the  provision  had 
been  omitted.  But  the  learned  Justice  who 
wrote  the  opinion  refers  to  the  matter  as  one 
of  eomm<Hi  practice,  and  says:  "Its  Insertion 
Is  due  to  the  conservatism  of  the  professhm, 
which  liedtates  to  adopt  a  reform  In  procedmw. 
and  {prefers  to  adhere  to  the  forms  which  were 
used  under  a  different  vatem." 


If  the  allegation  caitalned  in  said  flftb  para- 
gr^h  had  been  spedaUy  demurred  to  upon 
the  ground  of  uncotalnty  or  ambiguity,  such 
demurrer  should  have  beoi  sustained;  but 
we  tiilnk,  when  tested  by  a  goieral  demnirer, 
that  the  allegation  Is  a  suffictoit  statemrat 
that  the  interest  of  the  e^te  m  the  property 
described  In  the  deed  Is  of  the  value  of  (4,000 
crme  and  above  the  Indebtedness  ot  the  es- 
tate to  the  defendant  It  is  aUeged  that  the 
said  deed  constitutes  a  cloud  open  tlie  title 
of  plalptlff  and  bis  right  to  subject  said  pn^ 
erty  to  administration.  The  "equity."  thm- 
fOR,  must  refer  to  the  Interest  which  the  es- 
tate would  have  bad  in  the  land  subject  to 
the  mortgage;  and,  as  ttie  demurrer  concedes 
the  truth  (MC  this  oUegation,  a  cause  of  action 
was  stated  stifling  the  plaintiff  to  relief  apon 
that  ground.  If  no  other. 

Respondent  cont^ids,  however,  Out  the  oom- 
Idalnt  la  fatally  defecUve^  bteanse  contains 
no  offer  or  tender,  cr  any  allegatlai  <A  offer 
or  tender,  to  pay  the  ovndne  mortgage  indebt- 
edness. They  treat  this  as  an  action  to  quiet 
titles  or  as  an  actlm  to  redeem.  Strictly  qwak- 
Ing,  It  is  neiaier.  It  all^rea  that  a  mortgage 
was  i^vol;  that,  at  the  date  of  On  deed  and 
agreement,  a  subsisting  debt,  secured  by  tiie 
mortgage^  was  due,  unpaid,  and  enfoceaUe  un- 
der tbe  mortgage,  whldi  was  thm,  and  still 
would  luive  been,  a  valid  lloi  upm  the  iHem- 
leea;  allegea  tacts  whldi  show  tiie  hivaUdliy  ot 
the  deed;  and  prays  that  Qie  said  deed  be  can- 
celed, w  that  It  be  declared  a  mmlgage  to  se- 
cure any  sum  tint  may  be  found  due  fran  the 
intestate  to  defendant  Davoipart  ^alntifl 
treats  the  lien  as  stOl  subsisting.  A  Ull  in 
equl^  to  redeem  from  a  subristing  and  onforoe- 
aUe  mortgage  Um  would  not  lie,  aa  the  Uen 
could  be  discharged  by  payment;  Imt  tiie  de- 
fendant daims  to  have  an  absolute  title  to  the 
land,  and  tint  the  mortgage,  which  fbrmeily 
subsisted,  has  been  paid  and  discharged  by  tbe 
conveyance  of  March  l,  1896.  If  the  decree 
lanyed  for  In  a  ven  case  would  leave  the  de- 
fendant without  remedy  Cor  the  recovery  ttf  the 
money  which  would  have  been  seented  by  tiw 
mortgage  if  a  deed  had  not  been  snbseqnently 
given.  It  Is  dear  that  a  court  of  equity  would 
not  grant  It,  unless  the  piatntiff  had  tendered  or 
offered  to  pay  the  money  whtcb  be  aBeged  tiie 
deed  was  given  to  secure,  whether  tbe  debt 
waa  barred  by  the  statute  of  Umltatkms  not 
But  the.decree  here  som^  can  have  no  such 
effect  The  suit  Is  teoq^t  not  to  deialve  ttie 
defendant  of  any  of  his  Just  rights,  but  to  de- 
termine the  validity  of  the  transactlm  br  whldi 
tbe  defendant  d^ms  what  amounts  to  a  toe- 
felture  of  the  mortgaged  property,  and  not  to 
d^Hlve  him  tit  a  remedy  whoeby  he  may  col- 
lect his  debt  To  Impose  upon  the  plaintiff  the 
condition  that  he  shall  first  tender  payment 
would  give  the  defoidsid  a  ben^t  or  advan- 
tage of  great  vabie  ftom  what  Is.  ntpm  the  Huts 
alleged,  a  transactkm  from  wldch  he  should 
not  be  permitted  to  dartre  any  beaidlt  or  ad- 
vantage; that  Is,  be  could  stand  uptm  the  ap- 
parent title  conveyed  1^  the  deed  vrithout  toce- 
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dosne,  f<nr  all  thue,  knowing  that  Ua  debtw 
cannot  quiet  his  tlUe  agalnet  him  without  pay- 
ment of  the  debt  and  iQtereet,  though  barred 
the  ttatnte,  with  the  power  of  alienation  at 
any  time  to  an  innocent  porchastf adrantagee 
which  be  did  not  and  could  not  have  had  under 

Nor  Is  It  tme  that  the  dehtw  who  haa  ^ven 
a  deed  abaolnte  In  form,  o  aecorltr  for  the 
payment  of  bla  debt,  mast,  under  an  drcum- 
■tancee,  tender  payment  before  be  can  litigate 
the  dnxacts  of  ttie  inatroment;  as.  tot  exam- 
pie,  where  the  debt  Is  not  dtie,  and  the  grantee 
aaserts  an  absoline  title,  or  Is  atten^thig  to  sell 
and  oonvc7  to  a  stranger.  A  ooon  of  equity 
will  not  tie  Its  hands  by  an  unbendhig  rule, 
wldch  would  require  It  to  tanpose  Uiequltable 
terms,  or  do  any  b^Jnstice  In  a  givm  case  fall-_ 
log  within  a  general  class,  tfaoogh  haTlng  pe-' 
collar  w  dlsUngiilahlng  featm«fl.  There  are 
BUfflfdent  fhctB  aivearlng  in  the  complaint, 
tboui^  not  deady  stated,  to  show  that  the 
InqMsltlon  of  Qie  condition  <tf  {dalntUTs  right 
to  majntain  thia  action,  namely,  that  he  must 
traider  payment  of  the  mortgage  debt  to  the 
defendant,  wonld  restdt  in  a  denial  of  Justice. 
Kenlston  died  July  9th.  plaintiff  was  appointed 
adndnlstratar  July  23d;  and  this  action  was 
oommoiced  July  30th,  the  deed  to  defoidant 
Vareofiovt  having  beoi  deiivmd  on  the  24th. 
It  Is  alleged  that  the  estate  Is  largely  Indebted, 
and  that  a  sale  of  the  interest  <tf  the  estate  In 
the  premises  described  in  the  deed  Is  necessaiy 
In  order  to  pay  said  Indebtedness.  Under  such 
drcomstanoea,  ft  would  be  ineatdtaide  to  re- 
quire a  tmder  of  the  amount  due  aa  a  condition 
upon  the  performaoce  of  which  alone  the  ac- 
tion could  be  maintained;  and  a  conqrilance 
with  such  condition  would  appear,  from  the 
fiwts  stated,  to  be  iniposadUe.  Certainly,  the 
money  could  not  be  raised  upon  the  premlsee 
embraced  In  the  deed,  whatever  its  value,  un- 
to it  Should  be  determined  that  the  deed  was  ttr 
sdf  only  a  mortgage.  We  thliA  the  court  err- 
ed In  BUHtalidng  the  denmrrer,  and  that  the 
Jndgmoit  should  be  reversed,  with  leave  to  tbe 
Idalntlff  to  amend  his  complaint  If  so  advised. 

we  concur:  BBABLS,  a;  BBLCHBH,  a 

PER  CURIAM.  For  the  reasons  given  In 
tbe  fOncohig  opinion,  the  judgment  la  reversed, 
with  leave  to  the  pUlntlff  to  amend  his  com- 
^abit  If  BO  advised. 


McNBlL  V.  HANSBN.    (S.  T.  486.) 
(^apnsat  Oonrt  of  Oalifomla.    Dec  7.  1886.) 

TuSSFSa  WT  Iiri<H.VSKT  —  AOTION  BT  ASNONBS 

n  lHS(n.TBitcT— RioBTS  or  Crbditobs— 

PBO  R4TA  DtSTRIBDTIOS. 

A  tnh  by  an  sssignee  In  InBolveDC?  to  set 
aside  conveyances  made  by  the  Insolvent,  by 
deeds  abeolnte,  ander  oral  asreomenta  with  the 
transferee  that  be  wonld  sell  all  the  insolvent's 
propo^,  and  dlstribnte  the  proceeds  pro  rata 
among  the  creditors,  cannot  be  maintniDed  where 
the  transferee  had  not  yet  disposed  of  part  of  the 
real  estste  transferred,  and  all  sales  which  had 


been  msde  vrere  for  a  fair  price,  and  it  does  not 
appear  that  such  transferee  had  agreed  to  dis- 
tribute oro  rata  the  proceeds  of  each  sale  as  it 
was  made,  or  that  any  of  the  unpaid  creditors  had 
complained  of  his  actions,  or  were  not  willing 
to  wait  until  the  rest  of  the  property  had  been 
sold. 

Department  2.  Appeal  from  superior  court, 
city  and  county  of  San  Francisco;  J.  M. 
Seawell,  Judge. 

Action  by  J.  W.  McNeil,  aa  assignee  In  in- 
solvency of  O.  O.  White,  against  B.  H.  Han- 
sen, to  set  aside  conveyances  on  the  ground 
of  fraud.  From  a  judgment  of  nonsuit, 
plaintiff  appeals.  Affirmed. 

John  J.  Coffey,  for  appellant  Wm.  H.  Jor- 
dan, for  respondent, 

McFARLAND,  J.  After  plaintiff  had  in- 
troduced hlB  evidence  and  rested,  the  court 
granted  a  nonsuit,  and  rendered  Judgment 
for  defendant.  Plaintiff  apjteals  from  the 
Judgment,  and  from  an  ordw  doiylng  bla 
motion  for  a  new  trial. 

We  see  no  reason  for  disturbing  the  Judg- 
ment C.  G.  White  ^led  his  petition  In  In- 
solvency on  October  S,  1891,  and.  In  Decem- 
ber following,  appellant  was  appointed  his 
assignee.  This  action  was.  commenced  In 
February,  1898,  to  cancel  and  set  aside  cer- 
tain sales  of  personal  property  and  certain 
conveyances  of  real  property  made  by  said 
White  to  respondent  on  February  IT,  1881,— 
nearly  eight  months  before  the  filing  of  the 
said  petition  In  insolvency,  and  two  years 
before  the  commencement  of  this  action,— 
and  to  account  for  and  pay  to  appellant  alt 
moneys  whirh  he  had  received  from  sales  of 
part  of  the  property  which  he  had  received 
from  White,  which  moneys  he  had  paid  to 
White's  creditors.  Respondent  contends  that 
the  complaint  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action,  and  the  con- 
tention is,  no  doubt  difficult  to  answer. 
Tha«  are  uncertalntieB  and  ■  Inconsistencies 
In  the  complaint  There  is  no  showing  in  It 
that  any  of  the  creditors  of  White  are  com- 
plaining of  the  transfers  and  conveyances 
by  him  to  respondent  It  does  not  show 
with  certainty  what  part  of  the  described 
property  was  actually  transferred  to  respond- 
ent, and  what  was  retained  by  White,  and 
its  averments  as  to  the  consideration  of  tbe 
transfers  are  inconsistent  Respondent  also 
contends  that  under  section  '65  of  tbe  in- 
solvent law,  an  action  like  the  one  at  bar 
cannot  be  maintained  by  an  assignee  unless 
the  allied  transfer  was  made  within  one 
month  before  tbe  filing  of  the  petition  in  In- 
solvency. We  mention  these  points  because 
they  are  raised  by  respondent  and  are  im- 
portant; but  we  do  not  deem  it  necvsKary 
to  pass  upon  the  sufficiency  of  the  complaint. 
We  will  assume  that  the  complaint  states 
witb  sufficient  certainty  that  on  February 
17.  1881,  White  was  actually  Insolvent  and 
that  Hansen  knew  it;  that  on  said  day  he, 
by  written  instruments,  transferred  and  con- 
veyed to  respondent,  Hansen,  certain  descrlb- 
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ed  personftl  and  real  property,  wblcb  Induct- 
ed all  his  proper^;  tbat  tbese  Instniments 
were,  In  form,  absolute,  and  In  no  way  pur- 
ported to  be  asslgnnienta  for  Ihe  benefit  of 
creditora;  that  they  were  made,  bowever, 
ufion  tbe  coaslderatloo  and  witb  an  oral  un- 
derstanding that  respondent  was  to  make 
sales  of  the  property  on  as  fororable  terms 
as  practicable,  and  from  the  imeeeds  itf 
ancb  sales  pay  White's  creditors,  pro  rata. 
In  equal  proportionate  amounts  to  each;  tbat 
respondent  did  sdl  some  of  said  pnqxerty, 
And  paid  the  proceeds  to  White's  creditors; 
tbat  be  did  not  pay  the  same  ratably,  but 
paid  to  some  of  the  creditors  more,  propor- 
tlonally,  tiban  to  others,  and  that  a  few  of 
the  creditors  had  not  yet  received  anything; 
and  that  some  of  the  property  transferred 
<to  respondent  Is  stUl  In  the  fauter's  hands,  un- 
sold. Tbe  glBt  <ti  the  cause  of  aeUon  alleged, 
conceding  that  any  cause  of  action  Is  aUeg- 
-cd.  Is  that  respondent  wrongfully  vtolated 
the  alleged  ^reemeAc  with  White,  by  pay- 
ing mon  to  some  of  the  creditors  than  to 
others,  thus  making  ihe  former  preferred 
■creditors. 

The  only  witness  Introduced  at  the  trial 
by  ^>pellant  was  Whits,  and  the  court  be- 
low was  entirely  right  In  holding  that  bis 
testlniony  failed  to  establish  any  of  the  ma- 
terial facts  relied  on  for  a  recovery.  Qls  tes- 
timony showed  that,  at  the  time  of  said  trans- 
fers and  conreyancee,  he  did  not  consider 
Umself  Insolvent,  and  tbat  Hansen  did  not 
know  that  he  was  Insolvmt  It  shows  that 
the  transfers  and  conveyances  were  not 
made  with  intent  to  hinder,  delay,  defraud, 
«r  prefer  credlton.  It  appears  from  his  tes- 
timony that,  although  he  considered  his  as- 
sets greater  than  his  liabilities  (and  tbat  fact 
«roeared  from  the  statemento  which  he  thai 
made),  still  he  owed  some  debto  whtcb  he 
could  not  then  readl^  pay,  and,  being  deelr- 
«us  of  enga^g  In  a  cotaln  business,  be 
wanted  to  be  free  from  the  pressure  of  said 
debts.  Under  these  drcnmatances,  be  had 
interviews  with  his  creditors,— or  at  -least 
with  nearly  all  of  them,— wbo  consented  to 
relieve  talm  if  be  would  transfer  his  proper- 
ty to  the  respondoit,  Hansen,  whom  they  se- 
lected for  that  puipose,  wbo  was  to  sell  the 
inoperQr  and  apply  the  proceeds  to  the  debts. 
This  was  done,  and  Hansen  sold  a  Consider^ 
able  part  of  the  property  at  fair  inrices,  -to 
which  White  consented,  and  paid  the  pro- 
ceeds to  crsdltozB.  There  Is  no  contention 
that  Hansen  did  not  make  good  sales.  In-^ 
deed,  the  sales  were  negotiated  by  White 
himself.  As  to  the  only  objection  now  urged 
to  the  transaction,  vk.  that  Hansen  did  not 
pay  the  moneys  rpcelveil  from  tlio  dlGTercnr 
sales  rataUy  among  all  the  creditors,  the 
evidence  doea  not  show  tbat  Hansen  af^'eed 
to  pay  all  the  debts,  pro  rata,  or  to  distribute 
the  proceeds  of  each  aale,  as  It  should  be 
made,  equally  among  aU  the  creditors.  In 
proiiortlon  to  the  amounts  owln)!^  than.  In- 
deed, It  appears  incidentally  that  some  of 


Qie  credttoxB  had  Bens  on  certabi  pn^erty. 
and  vrere  thus  legally  preferred  credltm; 
and  we  have  not  been  able  to  dlsoovw  fmn 
the  testimony  tbat  any  one  of  tbe  few  ered- 
Itors  who  have  not  yet  received  anything 
from  tbe  sales  has  complained,  or  Is  not 
wlllittg  to  wait  until  the  temfbOag  pact  of 
die  pnwerty  ^11  have  been  sold.  W«  see 
no  material  error  committed  1^  tin  court  In 
any  rulii^  made  at  tbe  trial. 

As  appeUuc  has  put  Us  contsMliKMi  voder 
three  headhtge,  namely,  (1)  that  tbe  conn 
diould  have  granted  his  motion  for  a  Judg- 
ment on  the  pleadings,  (2)  that  tbe  inotkm 
for  a  nonsnlt  should  have  been  denied,  and 
(3)  tbat  a  new  trial  should  have  been  smnt- 
ed,  It  is  sufficient  to  say  that,  In  our  opinion, 
each  of  said  ctmtentlons  Is  witboat  substan- 
tial merit.  Tbe  jndgBaent  and  order  i^peal- 
ed  from  are  affirmed. 

We  concur:  HBN8HAW,  J.;  TEOSVl^  J. 


GOODSBLL  V.  ASHWOBTH  eC  at    (&  F. 

(Smnems  Ooort  of  Cahfomla.    De&  7,  18Ml) 

SuPBHiMTssDsm  or  STRBBTa  —  Aorroir  ox  Bont 
— Dahaqbb. 
Id  an  action  by  a  lot  owner  on  the  bond  of 
the  supermtendent  of  street*,  under  section  '22  oi 
the  street  law  (St.  1885.  p.  IW),  for  the  neglect 
of  such  official  to  see  umt  a  sewer  baUt  uoder 
his  saperrisioo  waa  properly  conatracted,  eri- 
deuce  that  the  sewer  was  not  covered  witb  earth, 
as  required  by  the  spccificatioas,  and  waa  cracked 
at  places,  bat  that  sewn^e  paused  throngh  withoot 
apparent  leakage,  and  that  it  eoutd  be  pnt  in  Kood 
cunditmn  fur  $9r>2,  one-third  of  which  sum  would 
be  plaintifTs  proportion  if  he  could  be  required  to 
contribute  to  the  ewt  of  reconstruction,  did  not 
warrant  a  findioR  that  the  aewer  was  valuelera. 
and  that  plnintieTi  damage  waa  ¥755,  the  full 
amouDt  which  he  had  paid  under  the  original  aa- 
BessDient. 

Commiseiooers'  decision.  Department  2. 
Appeal  from  superior  court,  city  and  county  at 
San  Francisco;  J.  C.  B.  Hebbard.  Judge. 

Action  by  D.  0.  M.  GoodseU  aKaimtt  Thomaa 
Asbwortb  and  others  on  tbe  official  bond  of 
defendant  Asbwortb,  as  superinteodent  of 
streets,  and  others.  From  a  Judgment  for 
plaintiff,  and  from  an  order  denyli^  a  motloo 
for  new  trial,  defendante  appeal.  Reversed. 

John  T.  Hnm^reys,  W.  O.  Burnett,  li.  6. 
Burnett,  and  J.  V,  Tevlm,  appeUants.  BU- 
ward  R.  Taylor,  for  respcmdent 

BELOHER,  a    On  tbe  8th  day  of  FCb- 
maiy,  1890,  the  board  of  eupenvlKMs  -at  the 
city  and  county  of  Ban  HYandsco,  af^  tbe 
necessary  preliminary  proceedings  had  bom 
I  taken  therefbr,  awarded  to  one  Thomas  Phll- 
I  bin  a  contract  to  construct  a  btUH  sewer  of 
!  certain  dimensions,  and  accordlnj;  to  certain 
I  speclflcatlous,  en  Susqaebuna  street,  from 
the  northeasteriy  line  ta  Gorea  street  to  the 
northeasterly  line  of  TrlnMsd  street,  In  said 
city.   On  the  IDth  of  the  same  month  the  de- 
fendant, Thomas  AsbwtKth,  as  superintuid- 
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eot  of  streets,  and  said  Phllbin,  entered  Into 
8  contract  wbereby  ttie  latter  was  to  con- 
iiti'uct  the  said  sewer  according  to  tbe  at* 
tacbed  specifications,  and  at  a  atlptilated  pilee. 
Shortly  tbereafter  Phllbin  eomtnenced  the  con- 
struction of  the  sewer,  and  completed  the 
same  before  May  28. 18W>.  Od  the  last-named 
day  Asbwortb,  as  bucq  superintendent  of 
strwts,  baving  accepted  the  work  as  done  to 
bia  aatlsfactlon,  made  an  assessment  to  corer 
the  sum  due  therefor  under  the  contract,  with 
Incidental  expenses.  To  tbe  assessmeDt  he  at- 
tached a  diagram  and  warrant,  as  required  by 
tbe  statute,  and  the  same  were  recorded  In  his 
ofBce.  Tbe  whole  amount  for  wblcb  tbe  aa- 
seasment  was  made  was  $2,2&1.43.  and  the 
amount  assessed  against  the  plaintiff's  prop- 
«rty  was  (780.05,  the  balan'^e  being  asseaeed 
to  other  persons  and  against  other  property 
than  tbat  owned  by  plaintiff.  On  Juae  16, 
1800,  plaintiff  paM,  to  aatMy  his  assessment, 
the  sum  of  $755.65,  the  balance  of  $25  l>elng 
thrown  off  by  the  contractor.  On  Decem- 
ber 29,  1890,  the  plaintiff  notified  Ashworth 
In  writing  that  the  speclticatioiH  under  which 
the  work  of  coDStmctlng  the  sewer  was  done 
were  not  complied  with  in  SBTerai  particulars. 
To  this  notice  Asbwortb  paid  no  attention,  as 
his  term  of  office  expired  fom  ol  Ave  days — 
one  at  which  was  Sanday—thereafter,  and  be 
had  no  time.  On  January  2i,  1891,  the  plain- 
tiff commenced  this  action  against  Asbwortb 
snd  the  sureties  on  his  official  bond  as  super- 
intendent of  streets,  and,  aftc  setting  out  the 
facts  aa  to  the  office  held  by  Asbwortb,  the 
making  of  the  contract  with  Phllbin,  the  con- 
struction of  the  sewer,  and  the  making  and 
filing  of  an  assessment  for  the  cost  thereof, 
tbe  complaint  alleged  "that  by  reason  of  the 
premises  It  became  tbe  duty  of  the  defendant 
Ashworth,  as  said  superintendent,  to  see  tbat 
■aid  Phllbin  followed  said  contract  and  the 
speclQcatlons  thereto  attached  in  the  matter 
«f  constructing  said  sewer;  but  tbat  said  Ash- 
worth, wholly  neglecting  bis  duty  iu  that  re- 
gard, permitted  said  PbUbln  to  violate  said 
«ontract  and  speclficatiims  in  tbe  following 
partlculsrs";  then  setting  out  Tarlous  partlc- 
alars  in  which  tbe  contract  and  speclQcatlons 
were  violated.  It  was  then  alleged  'that  by 
reason  of  the  aforesaid  violation  of  said  con- 
tract and  speclflcatloDs  said  sewer  Is  valueless 
for  the  purpose  for  wblcb  it  was  Intended,  and 
la  In  constant  danger  of  Injury."  It  was  fur- 
ther alleged  that  plaintiff's  lands  were  as- 
sessed for  tbe  sum  of  $780.65.  and  tbe  amount 
flo  assessed  became  a  lien  on  said  laQds,  to 
discharge  which  plaintiff  was  compelled  to 
pay,  and  did  pay,  on  July  16,  1890,  tbe  whole 
of  said  sum ;  and  tbat  by  reason  of  tbe  prem- 
ises plaintiff  bad  been  damaged  in  the  sum  of 
$780.B6,  for  which  be  prayed  Judgment,  with 
Interest  from  tbe  date  of  payment  To  that 
romplaint  a  general  demurrer  was  Interposed 
and  sustained,  and,  plaintiff  declining  to 
amend.  Judgment  was  entered  tbat  he  take 
nothing  by  his  action.  From  tbat  Judgment 
an  appeal  was  t^en  to  this  court,  where  It 


was  reversed.  Ooodaell  v.  Asbwortb,  96  Cal. 
897,  81  Pac.  261.  When  the  case  went  back 
to  tbe  court  below,  the  plaintiff  amended  his 
complaint  by  striking  out  the  averments  aa 
to  tbe  particulars  wherein  the  contract  and 
speciflcattons  were  not  compiled  with  In  tbe 
construction  of  the  sewer,  and  by  inserting  In 
Ueu  thereof  more  apecillc  averments,  and  al- 
leging "that  by  reason  of  the  said  violaritHi 
of  said  contract  and  specificatloOB  said  sewer 
has  become  badly  cracked  in  several  places, 
and  valueless  for  tbe  puqioses  for  which  It 
waa  Intended,  and  Is  In  constant  danger  of  in- 
jury." The  defendants  answered  the  com- 
plaint, and  denied,  among  other  things,  tbat 
the  contract  and  specldcatlocis  were  violated 
In  the  construction  of  the  sakl  sewer,  or  tbat 
tbe  plaintiff  bad  been  damaged  by  reason  of 
any  alleged  violations  thereof  In  the  sum 
named,  or  in  any  sum  whatever. .  After  a  trial 
of  the  case  without  a  Jury,  tbe  court  below 
found  **tfaat  all  and  alngnlar  tke  mattes  and 
things  set  out  and  alleged  In  tbe  complaint  are 
true,  except  tbat  plaintiff  paid  to  discharge 
the  assessment  lien  mentioned  In  the  com- 
plaint the  sum  of  seven  hundred  and  tlfty-flve 
dollars  and  slxty-flve  cents.  Instead  of  the 
sum  of  seven  hundred  and  i^ghty  dollars  and 
sixty^ve  cents  as  allegtd."  And  as  a  con- 
clusion of  law  tbe  court  found  "that  plaintiff 
was  entitled  to  Judgmejt  agulnst  the  defend- 
ants for  the  sum  of  seven  hundred  and  flfty- 
flve  dollars  and  slxty^tlve  cents,  with  Interest 
thereon  at  tbe  rate  of  seven  per  centum  per 
annum  from  the  16th  day  of  June,  1890,  to- 
gether with  costs  of  suit."  Judgment  was 
accordingly  entered  against  defendants  on 
July  5.  1894.  for  tbe  sum  of  $970,  besides 
Cf»tB.  From  tbat  Judgmrat,  and  an  order  de- 
nying their  motion  tat  a  new  trial,  deffendantB 
have  ai^>ealed. 

In  our  opinion,  the  court  clearly  erred  In 
finding  tbat  the  sewer  was  valueless  for  the 
purposes  for  whi^  it  was  Intended,  and  tliat 
by  reason  of  tbe  premises  plaintiff  bad  been 
damaged  In  the  sum  of  $755.65,  then  being  no 
evidence  to  Justify  such  fludings. 

1,  It  Is  true  that  Ttiomas  MeMann,  a  wit- 
ness for  plaintiff,  testified  tbat  he  lived  In  tbe 
neigbl)orhood  at  tbe  time  the  sewer  was  con- 
structed, and  considered  that  it  was  not  prop- 
erly built  "It  gives  no  drainage  to  the  gutter. 
It  is  only  six  feet  down.  It  Is  four  feet  too 
shallow.  They  started  to  build  it  up  Instead 
of  sinking  It  dowa  l%at  sewer  Is  no  use  to 
the  property  there,— no  use  at  all,  even  If  It 
didn't  crack.  -  It  ought  to  be  down  In  the 
ground  ten  feet  below  the  grade."  But  It  was 
not  claimed  tbat  the  sewer  was  not  placed 
upon  tbe  grade  established  for  It  and  It  waa 
afterwards  admitted  by  counsel  for  both  sides 
"that  the  work  was  done  according  to  the  of- 
ficial grade  of  tbe  street"  As  tbe  oplulon  of 
the  witness  that  the  sewer  was  of  no  use  to 
the  property  was  based  upon  tbe  theory  tbat 
it  waa  constructed  on  the  wrong  grade.  It  Is 
of  no  weight  and  Is  entitled  to  no  considera- 
tion. The  sewer  contracted  for  and  conatmct- 
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ed  wnB  560  feet  long,  and  was  oval  shaped,  2 
feet  3  iDtihes  by  3  feet  4  inches  in  size.  It 
was  constructed  partly  below,  partly  on,  and 
partly  above  the  surface  of  the  street  as  it 
was  then  found.  And  according  to  the  speci- 
flcatlons  Its  sides  were  to  be  covered  and  pro- 
tected by  embankments  of  earth  which  were 
to  extend  up  and  be  at  least  two  feet  deep  on 
the  top  of  it  It  is  alleged  that  a  large  part 
of  the  sewer  was  not,  and  never  had  been, 
protected  by  an  embankment  or  earth  filling  of 
any  Und,  and  that  it  remains  throoghoat  a 
considerable  portion  of  its  length  in  an  ex- 
posed condition.  There  was  a  conflict  in  the 
evidence  as  to  whether  tlie  sewer  was  proper- 
ly covered  with  earth  by  the  contractor,  and 
as  to  whether  the  embankments  bad  since 
been  washed  down  by  rains  and  flowing 
streams  of  water,  and  trod  down  by  animals. 
It  was  proved,  however,  by  witnesses  for  the 
plaintiff,  that  the  embankments  could  now  be 
restored  and  made  good  at  an  expense  of  f300. 
It  was  also  proved  by  witnesses  fOr  ttie  idain- 
Uff  that  tiie  sewer  was  in  good  condition,  ex- 
cept where  it  was  oncked,  and  that  so  much 
of  It  as  was  cracked  could  be  teconstmcted  at 
a  cost  of  $4  per  foot  One  of  the  witnesses  re- 
ferred to--Jolui  B.  Shepard— testified  that  he 
made  a  careful  examination  of  the  sewer,  out- 
side and  Inside,  the  day  befcne  the  trial,  and 
that  he  found  it  cracked  at  rariona  places  on 
the  sides  and  top  for  a  stance  of  163  feet, 
and  he  said:  **WIth  the  newer  in  tliat  condi- 
tion, sncb  as  I  found  it,  in  order  to  make  that 
a  good  sewer,  I  consider  that  one  hundred  and 
sixty-three  feet  of  that  sewer  wonld  have  to 
be  reconstructed."  Another  of  the  witnesses 
referred  to-G.  B.  Williams— tesUfled  that  he 
had  examined  the  sewer  In  its  present  con- 
dition, and  saw  cracks  In  It  on  the  ddes  and 
on  top.  *^e  cracks  I  saw  were  sixty-two  or 
sixly-three  feet  and  It  would  cost,  as  I  say, 
to  repair  those  cracks  [about  f4  a  foot].  If  a 
new  sewer  were  pnt  In  there,  the  whole  ex- 
tent of  those  cracks,  the  entire  sewer  wonld 
then  be  good.  So  far  as  the  sewer  Itself,  It 
seemed  to  be  very  good  worif.  That  Is  all 
the  defects  that  I  saw,  and  that  it  was  not 
covered.  It  seemed  to  be  of  good  workman- 
ship, but  the  trouble  seems  to  have  been  that 
the  filling  on  the  side  did  not  protect  it  That 
(s  where  the  trouble  was.  I  do  not  know  any- 
thing about  whether  that  was  filled,  and  the 
Mrth  washed  away."  It  was  also  proved, 
without  confiict,  that  water  and  sewage  were 
passing  through  the  sewer  without  any  ap- 
parent leak^e.  Assuming,  thrai.  In  view  ta 
the  evidence  introduced  by  the  plaintUt,  that, 
In  order  to  put  the  sewer  Into  good  ctmdition. 
It  was  necessary  to  reconstruct  168  feet  of 
stlU  there  can  be  found  no  warrant  for  saying 
that  It  was  valueless  for  the  purposes  for 
which  it  was  Intended. 

&  As  to  the  question  at  damages.  By  sec- 
tion 22  of  tbe  street  hiw  (St  1885,  p.  166)  It  Is 
previa  that  the  superintendent  of  streets 
shall,  before  entering  upon  the  duties  of  his 
office^  give  bonds  to  the  municipality  with 


sureties;  "and  should  be  fail  to  see  the  laws, 
ordinances,  orders  and  regulations  relative  to 
the  public  streets  or  highways  carried  into 
execution,  after  notice  from  any  dtiien  of  a 
violation  thereof,  he  and  his  sureties  shall  be 
liable  upon  his  official  bond  to  any  person  In- 
jured in  his  person  or  property  In  conse- 
quence of  said  official  nei^ect"  The  wlude 
sewer  was  560  feet  long,  and  tbe  part  of  It  re- 
quiring reconstrucUonwaBat  most  163  feet  long. 
That  part  could  be  reconstructed,  so  as  to  make 
the  whole  seww  a  good  one,  for  about  96^ 
and  tbe  sewer  could  ha  embai&ed  and  cover- 
ed with  earth  so  as  to  meet  the  requlremento 
of  the  specifications  for  about  $800,  aggr^t- 
ing  $952.  The  {dataiturji  aasesnuoit  was 
about  one-thhid  of  the  whole  assessment  and 
If  he  could  be  required  to  pay  his  prop^tkm 
of  the  cost  of  reconstructing  and  eovulng  the 
sewer  the  amount  would  be  only  about  $817. 
Under  these  drcmnstances.  how  can  It  be  said 
that  the  plalntUI  was  damaged  In  the  full 
amount  he  paid  to  discharge  the  assessment 
against  him?  We  fiUl  to  see  any  valid  ground 
for  the  condufdon  reached  1^  the  court  be- 
low. 

The  attorney  for  respondent  has  devoted  a 
large  pert  of  bis  brief  to  tbe  propoeltlon  that 
*ilie  decision  on  the  former  anneal  Is  dedslve 
on  this  appeaL"  It  Is  said:  ^Tba  case  now 
before  the  court  Is  precisely  the  same  case  ah 
on  the  former  ai^ieal.  *  *  *  It  Is,  there- 
fore, plain  that  the  only  questions  In  ttie  case 
are  as  to  whether  or  not  the  sewer  was  built 
In  accordance  with  contract  and  specifications, 
and  whetiior,  1^  reason  of  its  not  having  been 
so  built  It  was  defective.  If  these  qoestton 
are  answered  In  the  affirmative,  thai  tbe  Jndg^ 
ment  and  order  must  necessarily  be  affirmed.** 
Tbe  ease  now  before  the  court  Is  not  the  same 
aa  on  the  former  appeal.  That  appeal  was 
from  a  Judgment  on  dranurr«r,  and  the  ques- 
tion was  whether,  under  the  street  law,  one 
claiming  to  have  been  Injured  In  his  person  oe 
property  In  consequence  of  the  official  neg- 
lect of  tbe  auperlntendcoit  of  streets  had  a 
remedy  action  against  the  soperlntoident 
and  the  sureties  on  his  bond,  or  was  limited 
to  an  appeal  to  tbe  board  of  supervisors.  Tbe 
eourt  said:  "The  contention  of  respondent's 
counsel  is  that  the  remedy  by  appeal  to  the 
board  of  supervlsois  Is  enilnslve,  and  that  1^ 
falling  to  avail  blmsdf  of  that  romedy  appti- 
lant  Is  without  any  mnedy.  The  Isiw  does 
not  taj  so.  On  the  other  band,  the  same  act 
that  iHTDVldeB  for  an  q^ieal  to  the  board  oi 
supervisors  gives  the  aivtilant  a  rranedy  by 
action  upon  the  bond  of  tbe  siQierbitendent  and 
his  sureties."  The  jud^nent  was  accordtog^ 
reversed,  with  dlrectl<ms  to  tin  court  below  to 
overrule  the  demurrer,  and  allow  the  defend* 
ants  to  answer.  When  the  case  went  back  to 
the  court  below,  tbe  defendants  did  answer 
the  complaint  denying  most  of  Its  material 
averments.  One  ot  the  Issues  trted  was  as  to 
whether  the  sewer  was  valueless  for  the 
purpoKs  for  which  It  was  Intended,  and  an- 
other was  as  to  the  damages  sustained  by  the 
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plaintiff.  These  were  not  matters  InrolTed  !n 
the  former  appeal,  and  It  seems  idle  to  claim 
that  they  are  res  judicata.  The  Judgment  and 
order  appealed  from  shonld  be  reTersed,  and 
the  cause  remanded  for  a  new  trial 

We  concnr:  8BABLS,  C;  HATNBS,  a 

PER  CURIAM.  For  the  reasons  fflren  In 
the  foregoing  opinion,  the  Judgment  and  or- 
der appealed  from  are  revOTsed,  and  tbe  cause 
remanded  for  a  new  trial. 


SHAIN  T.  MAXWELL  et  *L    (S.  P.  400.) 

(Supreme  Court  of  California.    Dec.  7,  1886.) 

Record  ok  Apfeal — Bill  of  Ezcbptioks — Sor- 
nciBNOT— Actios  fok  Goods  Sold— 
8u*ficib:«ct  or  Vbbdicf. 

1.  An  ord»  denTing  a  motion  to  require  plain- 
tiff to  famish  a  more  specific  bill  of  particulars 
will  not  be  disturbed  where  tbe  bill  of  eiceptioaB 
does  not  show  upon  what  eYidence  the  court  made 
the  order. 

2.  A  T^ict  for  idaintifF,  in  a  salt  for  goods 
■old,  will  not  be  dUturbed  on  the  ground  that  the 
bill  of  Items  fumlahed  by  plaintiff  shows  that 
the  larger  part  of  the  acconnt  was  for  Uqnors, 
lo^^ng  tbe  case  within  Act  Marcb  30, 1874  (St. 
187ar-74,  p.  G08),  providing  that  no  neoverj  could 
be  bad  on  retail  liquor  accounts  exceeding  five 
dtdlaiB,  on  s  compntation  that  the  parmente  ac- 
knowledged in  the  bill  were  more  uan  sufSdent 
to  extingoish  the  whole  debt,  exctfft  items  with- 
in such  statute,  if  there  is  nothing  la  the  record 
showing  what  evidence  was  produced  at  the  trial. 

CommlsslonerB'  decision.  Department  2.  Ap- 
peal from  superior  court,  city  and  county  of 
San  Francisco;  John  Hunt,  Judge. 

Action  Joaq}h  B.  Sbain  against  George  H. 
Maxwell,  as  executor  ot  the  estate  of  B.  S. 
Mesk^  deceased.  Jodgmoit  for  phlntMt,  and 
defendant  appeals.  Afflimed. 

Eugene  R.  Garber,  for  appellant  Vincent 

Neale,  tar  respondent. 

BRITT,  .0.  Action  to  neovet  a  balance  of 
92382.B0  on  an  account  for  goods  fmmlshed 
and  cash  advanced  to  defendant's  testator. 
Plaintiff  bad  a  verdict  and  Judgment  for  $750. 
In  tbe  Judgment  roll  appears  a  bill  of  excep- 
ttona,  the  aura  and  substance  of  which  is  that 
tbe  court  beard  defendant's  motion  for  an  order 
requiring  plaintiff  to  furnish  a  "further  and 
otber"  bill  of  partlcolajra,  more  specific  than 
one  he  bad  previously,  on  December  5,  1893, 
served  on  defendant  and  filed  with  the  clerk; 
that  defendant's  notice  of  such  motion  and  the 
said  bill  of  particulars  "are  hereby  referred  to 
and  made  a  part  of  this  UII  of  exceptions,  as 
fully  as  though  Incorporated  herein";  that, 
after  argnmoit  on  tbe  motion,  tbe  court  denied 
tbe  same,  and  defendant  excepted. 

A  paper,  entitled  tn  the  cause,  Indorsed  as  filed 
1^  tike  clexk  December  5,  1893,  and  porpwtlng 
to  be  a  bill  of  particulars,  is  printed  In  die  tran- 
Bcript  near  said  lull  of  exceptions.  Respond- 
ent insists  that  this  Is  not  identified  as  the  docu- 
ment ot  that  date  mentkmed  In  ttie  blU  of  ex- 
ceptlons,  and  cannot  be  considered  on  tbe  ap- 


peal. We  think,  however,  Owt  no  decision  on 
this  matter  Is  necessary.  For,  conceding  tbe 
Identlflcation  of,  the  document  as  part  of  the 
record  to  be  snffldent,  there  Is  yet  nothing  In 
tbe  bill  of  exceptions  to  show  upon  what  evi- 
dence the  court  made  its  order.  The  reference 
to  the  paper  of  December  S,  1893,  Is  to  It  merely 
as  the  Eubject  concerning  which  defendant  de- 
sired action  by  the  court  It  Is  not  shown  ^t 
the  same  was  introduced  In  evidence  to  sup- 
port  the  motion,  or  that  It  was  before  the  court 
In  any  manner  prior  to  the  settlement  of  tbe 
bin  of  exceptions.  For  anything  appearing,  the 
motion  may  have  been  denied  for  tbe  rea- 
son that  tbe  nature  and  contents  of  the  blU 
previously  rendered  1^  the  plaintiff  were  not 
exhibited  to  tbe  court  Hiere  Is,  therefore,  no 
foundation  for  argument  that  the  oedsr  should 
have  been  different. 

It  appears  from  the  said  bMl  of  Items  In  the 
transcript  that  the  lai^  part  of  tbe  accomit  In 
question  was  for  wines  and  Uquors  famished 
to  said  testator.  Appellant  contends  that  this 
was  a  retail  liquor  account  and  that  under 
the  statute  of  March  20,  1874  (St  1878-74,  p. 
S09),  no  recovery  oould  be  had  thereon  exceed- 
ing five  dollars;  and  be  presents  sundry  com- 
putations to  show  tbat  payments  atAnowledged 
In  tiw  UU  were  more  tlain  suffldent  to  extin- 
guish tbe  whole  thereto,  except  Items  within 
said  statute.  Hence  be  dalms  that  the  verdict 
should  have  been  In  his  favor.  But.  obviously, 
the  propriety  of  the  Terdlct  cannot  be  impeach- 
ed 1^  a  method  so  Indirect  Tb&e  Is  nothing 
In  the  record  to  show  v/iat  evidence  was  pro- 
duced at  tbe  trial.  It  may  have  been  proved, 
that  flie  parties  to  Qie  account  agreed  Ibat  pay- 
ments should  be  arolled  to  Qie  several  cbu^ 
In  tbe  order  of  Qidr  date.  In  whldi  case— so  far 
as  any  poasIUe  ^ect  of  tlie  act  of  1874  is  con- 
cerned—tlie  verdict  might  have  been  modi 
laiger.   The  jodgrooit  should  be  afflnned. 

We  concnr:  SBARLS,  Ci  HA.TNBS,  a 

PER  CURIAM.  For  tiw  reasons  gfven  tn  flis 
foregoing  opinion,  tbe  Judgment  Is  afflimed. 


SNBLL  T.  PATNE.    (&  F.  408.) 

(Supreme  C^rt  of  California.    Dee,  7,  1806.) 

APPEAL  AND  Error — Spbcificationb  of  Error — 
MecBANics'  LiRNB  —  SnPFiciSNOT  Clbrioal 

EBKOR  —  COKDITIOKS  Or  Co  NTH  A  OT  —  OVBR- 
CBARGBB. 

1.  A  bill  of  exceptions  need  not  contain  spedfl- 
catiouB  of  error,  exc^t  as  to  the  ground  tost  a 
finding  or  decision  Is  not  supported  by  the  evi- 
dence. 

2.  A  mechanics  Hen  Is  not  invalidated  I7  a 

clerical  enw  tlmdn  as  to  the  amount  due  on  the 

building. 

3.  A  lien  which  shows  that  the  materials  were 
to  be  delivered  in  such  quandtles  as  might  be  di- 
rected during  the  progress  of  constroction,  and 
that  the  daimant  "was  to  be  paid  thereafter  there- 
for, on  demand  of  payment  as  to  each  detiveir  of 
any  quaDtity  on  said  property  by  him,  the  tea* 
sonable  market  value  uieretd,'*  is  not  objectiona- 
ble OS  not  stating  tiie  terms  and  couditl(ttS  of  the 
contract. 
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4.  Where  lime  wbb  furnish^  for  the  conatruO' 
tlon  of  a  building,  the  Ueo  ma;  include  a  charge 
for  barrpls  In  which  the  lime  was  sent,  bat  which 
were  not  returned  after  it  was  used, 

6.  In  the  ahscDce  of  fraud,  a  lien  b  oot  iDval- 
idated  by  the  fact  that  it  cUlma  an  amount  which 
la  greater  than  the  vahie  of  the  materiala  fur- 
nished. 

Department  2.  Appeal  from  superior  court, 
city  and  county  of  Ban  FranciBco;  J,  C.  B. 
Hebbard,  Judge. 

Action  by  &  W.  Snell  against  Elizabeth 
Payne  to  foreclose  a  mechanic's  lien.  From  a 
Judgment  of  nonsuit,  i^lntUf  appeals.  Re- 
Toraed. 

3.  J.  Bnrt,  for  appellant.  B.  H.  Wakonan, 
tot  raqiondmt 

MeFABIiAND,  J.  Tkto  action  waa  brooght 
hy  the  plaintiff,  Snell,  to  foreclose  a  lien  tor 
■latedate  famished  flor  and  used  in  the  con- 
atmetioB  of  certain  bvlMlngB  on  .the  land  of 
defiendant,  Payne.  After  plaintiff  had  IntrcH 
dneed  hia  erldeiice  tbe  defendant  moved  for 
a  MiiBnlt  Tbe  nonaait  was  granted,  and 
>Bdgm«it  entered  for  defradant,  Tbe  plain- 
tiff  AppeaiB  from  t3M  Judnment  upon  tbe  juigr 
ment  roll  and  a  bill  of  cKcepHons. 
-  Respoadent  rantends  that  tbe  merits  of  tbe 
appeal  cannot  be  ooMldered  faecanse  the  bUl 
of  BxeeptiMB  does  not  eentala  any  apeclflea- 
tlon  at  tnamt  bat  this  coakentlon  eamot  be 
mataitafaed,  becawe  It  baa  been  freqncQtly 
h^  br  thia  coMt  tboil  a  blU  of  eLetpOoaa,  ex- 
cept as  to  tbe  ground  that  a  finding  w  ded- 
doa  la  net  eapported  by  tbe  erldoiee,  need 
.not  eentaln  spedfleatlons  ol  errcw.  Reay  r. 
BntJer.  €9  GoL  613,  11  FM.  468;  Sbadbuann 

Daly.  79  CoL  895»  IS  Pac.  40B;  Hagman  T, 
WUbama,  8S  GaL  IM,  25  PaCL  IIU.  ' 

The  gnninds  npcm  whleb  tbe  metieo  for  a 
nonsuit  waa  made  do  not  appear,  except  se> 
tar  m  tbey  nay  be  gntbered  froao  fin^nfli 
which  tbe  court  filed  at  tbe  time  the  motion 
waa  gnmed;  bat  these  soKSlled  ftodlngB  can- 
not be  considered  where  tbe  case  waa  decided 
oiDn  a  m^ion  for  WMuvBt.  tt  appems,  bow- 
erei;  CF«n  the  UU  of  excepUona.  tbat  tha 
court  sustained  an  objection  to  the  Introduc- 
tion of  appellant's  Iten,  and  tbe  Tlews  of  the 
court  upon  the  case  are  to  a  conalderable  a.- 
tent  derrteped  by  that  raUag.  We  see  no  ob- 
Jeetimi  to  the  said  claim  of  lien  which  appel- 
lant offered.  The  grounds  of  the  objection  to 
tbe  offered  document  wt^re  as  foUowa:  (1) 
That  tbe  Ueo,  In  deslsnatlng  the  amounts  dne 
on  each  of  the  three  bulldiuxs  which  were 
erected*  stated  the  amount  upon  each  to  be 
¥R7.SS^  instead  of  St)a88%,  which  latter  sum 
was.  In  fact,  the  true  amount;  (2)  that  tbe 
Hen  dM  not  state  tbe  tenrn,  tltae  gtven,  and 
conditions  of  tbe  contract;  and  (S)  that  the  ap- 
pellant chained  for  18  bairels.  In  which  tbe 
lime  wUcb  he  fnmliAed  was  packed,  at  25 
cents  each.  As  to  thit)  last-named  ground  It 
appears  that  tbe  lime  famished  by  appellant 
was  packed  In  barrels;  that  most  of  the  ba> 
r^  were  returned  to  appellant  after  the  lime 
bad  been  used,  and  a  credit  given  by  appel- 


lant of  the  Tidne  of  tbe  borrds;  but  that  IS 
of  such  barrels  were  not  retnmed,  and  no  de- 
duction was  made  for  the  value  of  the  bar- 
rels, which  woe  rated  at  25  cents  each. 

With  respect  to  tbe  first  obJectioD,  It  is  soffi- 
ctent  to  say  that  the  amount  designated  for 
each  oC  tbe  three  boUdlngs  was  i^on  Its  tmce 
a  mere  clerical  enw,  and  that,  at  most,  the 
only  penally  for  such  error  would  be  a  post- 
ponement  of  the  liena  to  the  claims  of  otber 
Uenhtdders,  and  such  error  would  not  In- 
validate tbe  lien. 

As  to  tbe  aectxid  objection,  the  only  point 
which  seems  to  be-  made  Is  that  the  lien  did 
not  designate  with  sufficient  accuracy  ttie  time 
of  payment  for  tbe  Unie;  bat  the  recorded  lien 
showed  tbat  It  was  to  be  delivered  In  socb 
quantities  as  m^ht  be  directed  diuring  tbe 
progress  of  the  construction  of  ttie  building, 
and  that  appellant  "was  to  be  paid  thereafter 
therefor,  on  demand  of  payment  as  to  each 
dellveiT  ot  any  quantity  on  said  property  by 
him,  the  reasonable  market  value  thereor*; 
and  we  think  tbat  this  was  a  sufficient  state- 
ment upon  this  subject 

As  to  the  third  ground,  we  thlidt  tint  when 
material  la  usually  delivered  In  certain  pnck- 
ages.  It  Is  proper  to  chuge  fw  H  as  packed, 
although  tbe  small  material  constltnting  tbe 
package  does  not  literally  go  Into  the  constrac- 
tlon  of  tbe  boUdlng;  tiat,  at  beat,  tbe  matter 
uDder  consideration  wonld  merely  be  an  orer- 
chatge,  and  It  la  qatte  clear  tbat  a  recorded 
Hen,  good  tai  other  respects,  cannot  be  reject- 
ed because  the  amount  claimed  la  semewtaat 
krsBv  than  can  be  snaMned  by  tbe  praolh,  aa- 
less  It  be  so  wBlfully  ftlae  as  to  amonat  to  a 
fraud,  and  nothing  of  that  kind  appears  bere. 
Barber  v.  Reynolds,  44  Oal.  518;  Harmon  r. 
Railroad  Oe,  86  GU.  617.  95  Pac.  IM;  Uatone 
V.  Mining  Oo^  7fi  CM.  978.  18  Pac.  772. 

Tbe  court,  therefore,  erred  tai  sostaliUng  tbe 
objections  to  appellant's  oBenA  olalm  of  Uoi, 
and  for  this  reason  the  judgmmt  must  be  re- 
versed. Of  course,  tbe  actloo  of  a  trlsl  court 
In  granting  a  nonsuit  wotdd  be  sust^aed,  bo 
matter  whether  the  proper  grounds  were  stat- 
ed by  the  moving  party  or  not,  where  we 
could  see  any  valid  ground  for  snstalning  sucb 
action;  but  In  tbe  case  at  bar  we  can  see  no 
ground  upon  which  tbe  motion  for  a  nonsuit 
can  be  sustained.   The  judgment  Is  revezsed- 

We  concur:  TDMPIiH,  J.;  HENSQA-W,  J. 


LATCB  et  sL  V.  HOTAUNa.    (S.  F.  502.) 

(Supreme  Court  of  Califon^    Dec  7,  1896.) 

CosTBAora-^iIaaTiCBa  ov  Abohitsots— Bvidss<» 
OF  Valcb. 

1.  In  an  action  hj  architects  to  recover  for 
serrices,  eridence  or  a  rule  of  compensation  of 
architecta  enttbltahed  by  arcbiteeta'  hurtitutes 
aud  aasoctatioDS  la  not  admiMiUe  whra  not  ac- 
companied by  any  proof  tbat  the  rule  was  known 
to  defendant  at  the  time  of  the  alleged  contrBct. 
or  that  it  waa  so  frenerslly  accepted  the  puMio 
as  to  fire  It  tbe  standing  of  a  cuatom.  Imowladgc^ 
of  which  waa  to  be  imputed  to  him. 
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a.  Where  plaintiff  testified  on  the  direct  exajo- 
inatioa  as  to  aa  alleged  custom,  defendant  did 
not  waire  hi*  objecUuiis  to  such  evideuce  b7 
cros8-ezau)uiii£  plaiutlff  thereon,  or  calling  wit- 
uesses  to  disprove  it. 

Commiiisiouers'  decision.  Department  2. 
Appeal  from  superior  court,  city  and  county 
of  San  Francisco;  John  Hunt,  Judge. 

Action  by  Augustus  Laver  and  another 
asuloat  A.  P.  HotallU£  to  recover  for  services 
rendered  by  plalutiffs  as  arcliltects.  Frum  a 
Judgment  In  favor  of  plalntifls,  defendant  ap- 
peals. Affirmed* 

Bobert  Hnrriion  and  Michael  Mullany,  for 
appellant  A.  P  Von  Dueer  ana  Walter  H. 
XiCTjr,  tor  nvpondanta 

BBITT.  a  Plalntiffa  are  co-pa  rknert  in  th* 
pmctice  of  their  imfeaaloD  of  architects. 
TSks  sued  In  this  action  to  reoorer  the  alkiKed 
reaaunuble  value  of  services  perfonuedl  It  la 
claimed,  at  defendant's  request  in  the  prepa- 
ration of  drairinga,  plansi  and  ipeelflcfttloiia 
tor  a  boDdlng  drtwidant  bad  In  mind  to  erect. 
Jitter  venllcc  aod  Judgment  In  plalittias'  fo* 
TiNV  tlw  eonrt  gnmed  a  new  trial  on  tbe  sole 
srruund  specified  In  Its  order  tbat  It  erred  at 
the  trial  "in  permitting  the  Introduction  of  evi- 
dence of  a  role  of  compensation  of  architects 
established  by  architects*  Institutes  or  asso* 
datlons."  Plaintiffs  appeal,  and  contend, 
fltstly,  that  the  court  mistook  in  oasnmlng 
that  H  had  allowed  evidence  of  the  charaaer 
mentioned  In  the  order  granting  a  new  trial. 
While  it  hardly  appears  tbat  pialntlfiTs  direct- 
ly offered  the  ccmventlonal  rates  of  compensa- 
tion fixed  by  any  society  of  archlteets  for  pro* 
f easkmal  services,  yet  there  was  an  undertone 
of  reliance  thereon  in  a  great  part  of  the  evl- 
denm  for  ptalntlflA  as  the  bairia  on  which  es- 
tbnates  of  the  value  of  th^r  serrlceB  were 
founded;  and  It  sut&clently  appears  that  de- 
fendant Ineffectually  endeavored,  by  motion 
to  strike  out  and  otherwise,  to  exclude  testi- 
mony of  such  value  having  tkose  rates  as  its 
data.  Thus,  Ur.  Laver,  one  of  tbs  platntlffis. 
tesdfled  that  there  Is  a  uniform  role  governing 
tbe  compensation  ot  architects.  On  cross-ex- 
amlnatlon  he  was  asked.  "Is  that  rule  estab- 
lished by  the  Ardiltects'-  Association  here?" 
He  rolled,  "That  Is  estabtlshed  by  every  civ- 
ilised country  In  the  worid."— a  certain  pep- 
centage  on  the  cost  of  the  structure,  payable 
wlien  tfao  spedflcartlonB  are  finished.  Anther 
one  of  the  plaintiffs  testified  that  tbe  value 
of  their  services  was  2^  per  cent  of  the  esti- 
mated cost  of  the  bnlldinft;  that  he  based  tlilB 
statement  upon  '*tb#'  cvsion."  Mr.-  O'Connor, 
a  witness  for  plaintiffs,  stated  ttiat  the  esti- 
mate be  gave  upon  Che  subject  of  value  was 
arrived  at  txy  refemiee  to  a  custom  prevalent 
In  various  vIMm,  and  "published  In  tbe  rules 
and  regnlatkns  of  the  American  Institute  of 
ArehHeotme."  There  was  othw  testimony  of 
similar  tendenry.  All  of  It  received  color  be- 
yond what  It  posseated  intrluRlcally  ftom  the 
following  Instruction  of  the  court  to  tbe  Jury: 
'^o  onter  to  prove  the  value  of  those  servloes, 


I  plalnWEs  have  called  witnesses  to  show  thafc 
imder  a  rule  of  the  Architects'  AssociaUon  of 
New  York  the  builder  or  owner  must  pay  fot 
the  architect's  plans,  profiles,  and  spectlica- 

tloiu  compensation  on  the  basis  of  a  percent- 
age Upon  the  contemplated  cost  of  tbe  build- 
lug.  They  say  that  is  an  arUttary,  fixed  rule- 
of  those  architects.  If  you  sbotild  be  satisfleA 
that  such  a  rule  as  that  exists,  and  that  plain- 
tiffs are  ■  otherwise  entitled  to  recover,  yon 
may  award  a  verdict  oa  the  basis  of  that  eom- 
peusatloiL"  In  this  condition  of  the  case  w» 
think  the  statement  of  the  court  In  its  order 
that  evidence  bad  been  received  "of  a  rule  of 
compawatlon  of  architects  established  by  ar- 
chlteets* In^tutea  or  associations"  was  noi 
materially  Inaccurate.  The  Jury  must  fanve 
retired  with  the  conviction  tbat  such  evldeuct 
was  before  them  for  consideration.  This  evl* 
denn,'  standing  'alone,  was  incompetent  It 
was  not  accompanied  by  any  pnot  tbat  th» 
rule  or  usage  of  architects  was  known  to  the 
defendant  at  the  time  of  the  alleged  contract 
with  plaintilT*,  nor  that  it  was  so  generally  ac> 
cepted  and  acted  upon  by  the  public  as  n> 
give  it  the  standing  of  a  custmn,  reasonabter 
uniform,  and  notorious,  knowledge  of  whicb 
was  to  be  Imputed  to  him.  In  the  absence  of 
such  complementary  proof,  the  law,  as  w» 
understand  it  does  not  allow  that  a  rale  for 
profearional  guidance,  adopted  by  organiza- 
tions or  Bodedes  of  tbe  mombers  of  any  pro- 
fes^on.  Is  competent  evidence  In  their  favor 
In  controvenles  with  lay  employers  regarding 
the  quantum  of  their  OMnpeasatton.  See  27 
Am.  ft  £hig.  Bnc.  Law,  78V]  Mecbem,  Ag. 
I  068.  note  I;  Blake  v.  Stump,  TA  Aid.  171» 
SO  AtL  T»l;  Tallafareo  v.  Baxik;  71  Md.  2U0, 
17  Aa  1086;  McMasters  v.  Railroad  Co.,  e» 
Pa.  St  874.  We  do  not  deny  tbe  prlnclpl* 
Illustrated  by  Sewell  v.  Corp.  l  Car.  &  P.  3!>2; 
Thomas  v.  Brandt  (Md.)  26  AtL  524,  aod  other 
cases,  that  If  there  is  a  general  usage,  appllca- 
Ue  to  the  diargefl  ctf  a  particular  profession, 
it  may  be  looked  to  In  order  to  determine  tbe 
compensation  to  be  paid  by  one  who  employs 
on  Individual'  of  tbat  profession;  but  we  hold 
that  such  a  usage  cannot  be  proved  for  that 
purpose  against  laymen  by  showing  a  rule 
adopted  within  tbe  profes^n  only. 

It  is  urged  that  the  existence  of  the  rule  or 
custom  of  architects  was  developed  on  crois- 
examlnatlon  of  plaintiffs'  witnesses;  also  that 
testimony  conoemlng  the  same  matter  was 
given,  by  a  witness  called  by  d^ecclant  and 
hence  that  the  latter  cannot  complain  of  the 
error.  But  the  evidence  of  plaintiffs  related 
to  an  alleged  cnstDmary  rale  of  charges,  and 
we  think  defendant  might,  without  waiving 
his  objections,  produce  evidence  either  by 
cross-examination  or  from  his  own  witnesses 
to  exhibit  the  souroe  of  tbe  alleged  custom, 
and  to  show  more  clearly  the  Incompetence  of 
the  plaintiffs'  evidence  in  that  behalf.  As 
nearly  as  we  can  make  out.  this  was  the  pur- 
pose of  the  course  of  interrogaition  pursued  by 
defendant!  In  our  opinion,  none  of  the  ob- 
jections advaaeed  by  plalntUfB  to  tbe  order 
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appealed  from  are  maintatuAble,  and  It  should 
be  afllrm,ed. 

We  concur:    BATNBS.  O.;  BBLCHER,  0. 

PER  OURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  order  ^pealed  from 
la  affirmed. 


In  re  MARSH.    (Sac  198.) 
(Supreme  Court  of  California.    Dec  8,  1896.) 
Insolvenot  —  Effbct  of  Prior  FBOOBBDiKoa  — 

DiSCHAROB. 

One  whose  petition  for  a  discharge  under  the 
imsolvent  act  of  1880  hog  been  denied,  on  the 
ground  that  bia  debts  did  not  exceed  the  sum  of 
SSOO,  as  reouired  b;  the  act  (section  2)  before  a 
debtor  could  claim  ite  benefits,  Is  not  within  sec- 
tion 48,  providing  that  no  discharge  shall  be 
granted  if  the  debtor  has  received  "the  benefits 
of  any  act  of  insolvenc;"  within  three  years  next 
preceding  his  application  for  discharge. 

Oommlaslonera'  decision.  Department  1. 
Appeal  from  saperlor  court,  Fresno  county; 
E.  W.  Blsley.  Judge. 

Application  by  S.  N.  Marsh  for  a  discharge 
tn  bankruptcy.  The  application  was  contest- 
ed by  J.  A.  Bell,  a  creditor  of  the  Insolrtot 
From  an  order  daiylng  the  discharge,  appli- 
cant appeals.  ReTeraed. 

M.  K.  Harris  and  A.  U.  Drew,  for  appellant 
Frank  H.  I^ort  and  J.  W.  Taggart^  for  !»• 
spondent 

BRITT,  C.  April  22,  1893,  Blarsb  fUed  In 
the  superior  court  a  petition  In  insolvency  oa- 
der  the  Insolvent  act  of  1880.  In  the  accom- 
panying schedules  his  debts  were  estimated  at 
$2,318,  iDcIudlDg  the  sum  of  |2,2(X)  on  a  prom- 
issory note  to  one  J.  A.  Bell,  for  which  note. 
It  was  stated,  there  was  no  consideration.  A 
formal  adjudication  of  insolvency  was  enter- 
ed, and,  after  the  expiration  of  three  months 
following.  Marsh  applied  for  a  discharge  from 
blB  debts.  Said  Bell  contested  the  application, 
and  on  .Tuly  14, 1894,  after  trial  of  the  contest, 
the  court  rendered  Judgment  declaring  that 
on  said  April  22,  1893,  Marsh  did  not  owe 
debts  amounting  to  ¥300,  and  was  not  entitled 
to  be  discharged  or  to  receive  the  benefits  of 
the  act.  Afterwards,  on  October  9,  IS&i, 
Marsh  b^;an  the  present  proceeding  by  filing 
a  new  petition  In  insolvency,  showing  liabili- 
ties amounting  to  f3,104.  Thereupon  be  was 
adjudged  insolvent,  and  on  January  11,  1895, 
he  again  made  application  to  be  discharged 
from  his  debts.  Bell  again  contested  his  right 
to  the  same,  this  time  on  the  ground  that  In 
the  proceeding  first  instituted  Marsh  had  had 
the  ben^t  of  the  Insolvent  act,  within  the 
meaning  of  the  provision  of  section  49  thereof, 
that  no  discharge  shall  be  granted  If  the  debt- 
or has  received  the  benefits  of  any  act  of  In- 
solvency within  three  years  next  preceding 
his  application  for  discharge.  The  court  made 
findings  sustaining  this  view  and  gave  Judg- 
ment denying  the  discbarge,  and  subsequent- 
ly denied  a  motion  for  new  triaL 


At  first  Mush  It  seems  odd  that.  If  a  debtor^* 
dlaehatge  In  Insoiveuc/  Is  denied,  on  ttie 
ground  that  he  was  not,  when  he  filed  his  peti- 
tion, entitled  to  recelvethe  benefitsof  the  act, 
yet.  In  a  subsequent  proceeding,  his  discharge 
m^  be  again  defeated  because.  In  the  first,  he 
bad  enjoyed  such  benefits.  And  this  imprea- 
Bton  Is  not  effaced  on  ftdler  conslderatloa  of 
the  facts  here.  Under  the  act  of  1880  (section 
2)  no  one  whose  debts  did  not  exceed  the  sum 
of  (300  could  invoke  the  action  of  the  court 
for  his  relief.  Marsh's  first  petition  was, 
therefore,  self-destructive.  See  Friedland^  v. 
Loucks,  84  Cal.  24;  In  re  Fowler.  1  Low.  162. 
Fed.  Gas.  No.  4.996.  To  say  that  there  was 
no  consideration  for  his  promissory  note  to 
Bell  was  to  say  that  It  was  no  valid  contract, 
and  hence  no  debt  The  court  had  no  Jurisdic- 
tion to  entertain  bis  petition,  and  he,  of  course, 
could  receive  no  legal  benefits  from  proceed- 
ings based  thereon.  In  this  the  case  differs 
wholly  from  In  re  Smith.  OS  Cat  203,  8  Pac. 
881,  relied  on  by  respondent  No  question  ex- 
isted there  as  to  any  Jtulsdlctlonal  Inflrmity 
In  the  prior  proceedings  taken  by  the  Uisol- 
vent.  The  Judgment  and  order  vpealed  trom 
should  be  reversed. 

We  ooncar:  BBLOHSR,  a;  HAYNE3»  a 

FEB  OnaiAM.  For  the  rbsodb  glvra  In 
tbe  foregoing  opinion,  the  Judgment  and  order 
appealed  from  are  reversed. 


HOBRI80N  V.  RODGBBa    (8.  F.  4T4.) 
(Snprane  Court  of  California.    Dec  9,  ISM.) 
Marrusr  Brokbrags. 
An  agrennent  by  <Hie  engaged  to  be  married 
to  pay  a  poson,  if  be  induces  the  other  powm  to 
the  engagement  to  carry  it  into  effect,  cannot  be 
eofureed. 

Deputment  1.  Appeal  ftom  npeiior 
court,  city  and  connty  ot  San  Francisco;  W. 
R.  Dalngerffleld,  Judge. 

Action  by  Morrison  against  Ro^era. 
Judgment  for  defendant  and  pIoIntUT  mp- 
peals.  Affirmed. 

W.  W.  AUen,  Jr.,  W.  W.  Allen,  Sr.,  and 
Aylett  R.  Cotton,  for  appellant  Van  B.  Pat- 
erson,  for  respondent 

HARRISON,  J.  This  action  was  brought 
to  recover  certain  moneys,  which  It  Is  al- 
leged the  defendant  promised  to  pay  to  the 
plaintiff  If  she  would  use  her  Infinence  In 
endeavoring  to  Induce  a  certain  person  to 
marry  the  defendant  and  should  be  instru- 
mental In  bringing  about  such  marriage.  It 
Is  alleged  that  lii  conslderadou  of  said  prom- 
ise by  the  defendant  the  plaintiff  did  en- 
deavor to  persuade  said  person  to  marry  the 
defendant  and  was  Instrumental  in  bringing 
said  marriage  about  uid  that  the  defendant 
has  failed  to  keep  her  promise,  and  has  not 
paid  the  money  agreed  by  her  to  be  paid. 
The  role  that  a  marriage  brokerage  ecMitrac# 
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Is  invalid.  SB  bdng  contrary  to  public  pol- 
icy, and  that  the  Mrrices  rendered  nnder 
such  contract  are  wltbont  legal  oontideratlon, 
and  are  IncapaUe  of  foimljw  tbe  foundation 
of  an  action  for  tbdr  recovery,  Is  so  elemen- 
tary that  but  few  cases  tn-r<dTlng  the 
question  have  found  their  way  Into  the  re- 
ported dedBions;  but,  whener^  tbe  quee- 
tlon  has  been  presented,  courts  have  Inrarl- 
aUy  declared  that  the  action  could  not  be 
maintained.  Story,  Bq.  Jur.  i  261;  2  Pars. 
Cont  •74;  Greenh.  Pub.  PoL  478;  muiam- 
0on  T.  Qlhon,  2  Schoales  ft  lu  35T;  Orav- 
f  ord  T.  Bussdl,  82  Barb.  92;  Duval  v.  Well- 
man,  124  X.  Y.  159,  26  N.  B.  343;  Johnson 
T.  Hunt,  81  Ky.  321. 

It  is  sought  to  distinguish  the  present  case 
from  those  In.  which  the  rule  has  been  laid 
down  by  the  fact  that  here  there  was  an 
existing  agreemoit  for  marri^  betveen  the 
parties,  and  that  the  agreement  with  the  de- 
fendant was  only  tM  tbe  purpose  ot  pro- 
moting the  carrying  out  of  that  agreement 
We  are  of  the  opfaiion,  however,  that  this 
fact  does  not  take  tbe  case  ont  ot  tbe  above 
rule.  The  same  reasons  by  which  the  rule 
is  apbeld  eontnd  Ikere.  Tbe  freedom  of 
choice  essential  to  a  happy  marriage,  and  the 
voluntary  selectiim  by  each  Qponse  of  the  p^- 
Bon  who  is  to  be  his  or  her  companion  for  life, 
with  all  that  Is  hnpUed  in  the  relation  of 
marriage,  are  as  fully  prevented  by  the  em- 
ployment of  a  person  who  Is  governed  solely 
by  mercenary  motives  to  Induce  one  of  the  par- 
ties to  an  agreement  for  maniage  to  carry  It 
Into  eflfect,  if  he  or  she  has  once  been  disposed 
to  absndon  It,  as  an  endeavor  to  bring 
about  such  an  agreement  between  parties 
who  do  not  sustoln  any  relation  to  each  oth- 
er. The  basts  of  the  agreunent  with  tiie 
plaintiff  in  the  proent'case  is  alleged  to  be 
the  fact  that  the  defendant  became  appre- 
hensive that  the  person  who  had  agreed  to 
many  hw  would  not  keep  his  agreement, 
and  it  was  for  tbe  purpose  of  Indmdng  him 
to  forego  whatever  purpose  he  had  to  aban- 
don such .  contemplated  marriage  that  the 
plaintiff  rendered  the  services  for  which  tbe 
action  ifl  brought.  There  can  be  no  differ- 
ence, in  principle,  between  services  rendered 
under  such  an  emph^ment  and  those  render- 
ed for  the  purpose  of  Inducing  one  to  marry 
another  whom  he  did  not  previously  know. 
The  court  properly  sustained  the  demurrer 
to  the  complaint,  and  the  judgment  is  af- 
firmed. 

We  conenr:  OABOUTTE,  J.;  VAN 
FLEET,  J. 


PEOPLE  V.  McOABTHT.    (Or.  168.) 
(Supreme  Court  of  Galifomla.   Dec.  9,  1806.) 
HoHioins— Ix8a:(1tt  am  a  Dbpbksb— WrrxBSsn— 

•  COHPBTBKOT— ImTROOnONS. 

1.  On  a  trial  for  a  murder,  on  the  issue  of  de- 
fendanf  ■  sanity,  where  the  testimony  of  witness- 
es is  iatrodnced  by  tbe  prosecation  in  rebuttal, 
v.46p.no.l8— 68 


the  trial  court's  ruling  that  such  witupsses  ore 
"intimate  acquaintances"  of  defendant,  so  as  le 
render  th^  competent,  under  Code  Civ.  ProA. 
I  1S70,  Bubd.  10,  will  not  be  disturbed,  «ECept 
where  there  Is  no  just  room  for  question  that  his 
discretion  has  been  improperly  exercised. 

2.  Whether  the  facts  dcTeloped  upon  hia  exam- 
ination show  that  the  witness  is  an  "intimate  ae- 

?iuaintance"  is  a  question  for  the  Judge,  and  not 
or  tbe  witness. 

3.  The  question  of  the  mere  manner  or  appear- 
ance of  a  person  at  a  particular  time  does  not  fall 
within  the  requlremmt  that  the  witness  must  be 
an  'intimate  acqnaintance"  in  order  to  be  a  com- 
petent witness  on  the  issue  of  the  person's  sanity- 

4.  A  jailer  who  had  an  excellent  opportunity  to 
study  defendant's  manner  and  mental  condition 
for  sereral  months,  during  whidi  he  had  charge 
of  defendant,  may  testify,  on  the  question  ot  in- 
sanity, to  defendant's  manner  or  aM^earance  at 
the  time  he  was  committed. 

5.  A  Jailer  may  testify  to.the  conduct  of  defend- 
ant while  in  Jail,  and  to  the  ai>parent  condition 
of  hia  mind  during  that  time,  in  rebattal  of  a 
showing  of  a  general  and  ^rmanent  atate  of  de- 
mentia and  diseased  condition  of  mind  in  defend- 
ant. 

6.  On  a  trial  for  murder,  where  the  defense  is 
insanity,  and  no  issue  is  made  or  suggested  as  to 
defendant's  sanity  at  the  time  of  his  trial,  it  Is 
proper  to  inatmct  tbe  Jnry:  "Ton  are  not  to  con- 
sider whether  or  not  defendant  is  Insane  at  the 
present  time,  bntyon  are  to  consider  him  as  now 
sane.  •  •  •  Tlie  defendant  has  presented  the 
issue  to  yon  that  at  the  very  time  of  the  alleged 
commisaioa  of  the  homicide  be  was  Insane.  As 
I  have  already  told  yon,  tbe  burden  ct  wovtaic 
his  insanity  at  that  time  teats  upon  him,  becaoss 
the  law  presumes  he  was  then  sane." 

7.  Bhror  must  be  shown,  and,  where  the  record 
is  silent  as  to  a  fact  which  It  Is  dalmed  is  essen- 
tial to  sostain  a  given  instruction,  the  instructi<m 
will  not  be  held  erroneous,  unless  it  would  be  so 
held  nnder  any  concdvable  state  of  the  case. 

8.  Whatever  Is  proper  ss  a  matter  of  argu- 
ment to  the  Jury  Is  not  «Toneoua  when  submit- 
ted as  a  statement  of  law  by  the  judge. 

9.  It  is  the  duty  of  the  Judge,  in  hia  charge^  to 
protect  the  jniy  against  being  misled  by  Impnm- 
er  or  misleading  statements  or  clsims,  made  m 
the  argument,  as  to  the  law  whldi  sbonld  govern 
them. 

10.  On  a  trial  for  murder,  where  tbe  defense  Is 
insanity,  It  Is  not  error  to  instruct:  "A  due  regard 
for  tbe  ends  of  justice,  and  the  peace  and  weU 
fare  of  society,  no  less  than  mercy  to  the  accused, 
require  that  [the  defense]  should  be  thoroughly 
and  carefully  w^hed.  It  Is  a  pies  sometimes 
resorted  to  in  esses  irtiere  aggravated  erimes  have 
been  committed  under  drcumstances  which  afford 
full  proof  of  the  overt  acts,  and  render  hopeless 
all  other  means  of  evading  pnnishment.  While. 
thMefore,  It  ought  to  be  viewed  as  a  not  less  full 
and  complete  than  it  Is  a  humane  defense,  when 
satisfactorily  established,  it  yet  should  be  satis- 
factorily examined  into,  with  great  care,  lest  an 
ingenious  counterfeit  of  the  malady  furnish  pro- 
tection to  guilt." 

In  bank.  Appeal  from  superior  court,  Sono- 
ma county;  R.  P.  Crawford,  Judge. 

Dennis  McCarthy  was  convicted  of  murder, 
and  from  the  Judgment,  and  from  an  order 
denying  him  a  new  trial,  appeals.  Affirmed. 

Farquar  A  Hall,  for  appellant.  Atty.  Gen. 
Fitzgerald,  for  the  People. 

TAN  FLEET,  J.  The  defendant  was  con- 
victed of  murd«  of  the  first  degree,  commit- 
ted in  the  killing  of  one  George  Fox,  and  was 
sentenced  to  be  hanged.  He  appeals  from 
tbe  Judgment  and  from  an  order  denying  him 
a  new  trlaL   The  defense  was  insanity,  tbe 
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homicide  being  admitted,  and  the  exceptlone 
urged  are  based  upoa  certain  rulings  made 
on  tbe  admiBsibillty  of  evidence,  and  direc- 
tions in  law  to  the  Jury,  bearing  upon  that 
defense,  which  It  la  claimed  were  erroneous. 

1.  Of  the  objections  to  rulings  upon  evi- 
dence, the  point  moat  rtiled  upon  involves 
several  exceptions  of  the  same  character  aris- 
ing on  the  admission  by  the  trial  Judge  of 
the  testimony  of  a  number  of  witnesses  in- 
troduced by  the  prosecution  to  rebut  the 
showing  made  by  defendant  on  the  subject 
of  his  sanity.  The  objection  In  each  Instance 
was  that  the  testimony  was  Incompetent  be- 
cause the  witness  was  not  an  "intimate  ac- 
quaintance" of  defendant,  under  subdivision 
10.  i  1H7U,  Code  Oiv.  Proc.  Each  of  these  wit- 
nesses was  examined  preliminarily  as  to  the 
extent  and  character  of  bis  previous  ac- 
quaintance with  the  defendant,  before  any 
questions  were  put  touching  the  subject  of 
defendant's  mental  sound nees,  and.  In  over- 
ruling the  objection  made,  the  trU  Judge 
necessarily  passed  In  each  Instance  upon  the 
■ufflclent^  of  the  evidence  to  shew  that  de- 
gree of  Intimacy  which  would  render  the  wit- 
ness  competent  In  the  determination  of  this 
question,  as  In  that  of  any  other  fact  from 
oral  evidence,  be,  of  necessity,  must  be  con- 
ceded to  be  the  best  Judge  of  what  the  evi- 
dmce  shows,  since  he  has  before  him  many 
Omenta  of  fact  which  cannot  be  transmit- 
ted to  paper,  but  which  enable  him  to  more 
correctly  weigh  the  evidence^  and  exercise  a 
wiser  discrimination  as  to  wbat  it  shows, 
than  one  who  reads  but  a  naked  statement  of 
the  evidence,  wlthont  the  presence  of  the  wit- 
ness.  And  so  it  has  been  held,  and  wisely, 
that  the  trial  Jndge  Is  to  be  accorded  wide 
discretion  and  latitude  In  this  respect,  and 
his  ruling  will  not  be  disturbed,  except 
where  the  evidence  »  so  lacking,  as  to  leave 
no  Just  room  for  question  that  the  discretion 
has  been  improperly  exercteed.  People  v. 
Pico,  62  CaL  63;  Estate  of  Carpenter,  94  GaL 
414.  29  Pac.  1101;  People  v.  Lane.  101  Cal. 
616,  30  Pac.  16;  People  v.  Schmitt,  106  CaL 
62,  39  Pac.  201.  The  app^ant  does  not  un- 
dertake to  point  out  with  any  particularity 
the  deficiencies  of  the  evidence  In  any  in- 
stance, but  contents  himself  with  the  general 
statement  that  it  is  Insntttclent  to  show  in- 
timate acquaintance,  within  the  rule  laid 
down  by  this  court  In  Estate  of  Carpenter, 
supra.  But  while  that  case  discusses  and  de- 
fines what  the  words  'intimate  acquaint- 
ance," as  used  in  the  statute,  mean,  it  does 
not  undertake  to  prescribe  any  measure  of 
proof  by  which  that  relationship  Is  to  be  de- 
terralned.  And.  in  the  nature  of  things,  It 
would  be  dtttioult  to  do  so.  Aftw  a  dlsons- 
slon  of  the  meaning  of  the  statute.  It  Is  there 
said:  "Now.  when  we  take  into  considera- 
tion the  rule  as  It  exists  In  mont  JuriMdicttons 
where  the  common  law  prevails,  we  must 
conclude  that  our  Code  has  attempted,  what 
has  been  said  to  Ite  Impracticable,  to  estab- 
lish a  rule  as  to  what  opportunities  of  ob- 


stfvatlon  shall  entitle  a  witness  to  speak.  A 
nonexpert  may  testify,  but  only  U  be  has  had 
these  advantages  which  I  have  attempted 
briefiy  to  specify,  notwithstanding  the  statu- 
tory attempt.  Since  it  requires  the  drawing 
of  a  definite  line  between  things  whlcb  are 
separated  only  1^  degrees  of  difference,  the 
rule  is,  and  must  remain,  more  or  less  Indefi- 
nite. A  very  iai^  discretion  must  be  conced- 
ed to  the  trial  court.  If  the  conduston  reach- 
ed is  one  which  can  be  reasonably  entertain- 
ed, consistently  with  the  above  idea  of  In- 
timacy, this  court  cannot  review  the  mllng." 
So  It  will  be  seen  that  that  case  leaves  the 
question  of  competency  practically  where  It 
found  It,^  question  of  large  discretion  In 
the  trial  Jndge  to  detennlne  whether  the  evi- 
dence in  any  instance  brings-  the  witness 
within  the  rule  of  the  statute. 

With  this  principle  in  view,  we  have  csre- 
fnlly  examined  the  testimony  of  each  witness 
ofa!)ected  to,  and,  without  stating  It  in  detail, 
we  think  tlum  was  a  showing  in  everr  In- 
stance which  would  preclude  na  from  saying 
that  the  ruling  of  the  learned  Judge  of  the 
cesrt  below  was  unwarianted.  In  each  in- 
stance there  was  shown  an  acqoaintanee  be- 
tween the  witneas  and  the  d^endant,  of  a 
greater  or  leas  degree  of  Inrimacy,  extoiding 
over  a  period  of  several  weeks,— a  period  more 
than  snffldent.  so  far  u  time  la  concerned,  to 
aflbrd'one  the  omortonlty  of  fonnlnc  an  in- 
telligent Jndgtnent  of  toe  ccmdltlon  and  bent 
of  defendant's  mind;  and,  as  snggeeted  In 
People  v.  Schmitt,  snpm,  "something  most  be 
CNHkceded  to  the  IntelllgMice  of  toe  witaem, 
and  his  taabita  of  obaerratlin.  and  of  these 
quallfloationn  the  trial  conrt  can  better  Indge;" 
It  is  true  that  one  of  the  witnesses  (llinrstiM^ 
stated  that  he  did  not  regard  himself  ss  in- 
timately acquainted  with  defindant;-  but  that 
was  a  question  tar  the  Judge,  and  not  toe  wit- 
ness; and  the  facts  developed  open  bis  ex- 
amination Justified,  we  think,  tbe  admlaskm 
of  his  evidence. 

The  witness  Weise,  tbe  Jailer  who  received 
defendant  at  the  county  Jail,  was  permitted 
to  testify  that  defendant  appeared  '^tionsl" 
at  tliat  time.  The  witness  had- had  no  pre- 
vious acquaintance  wlto  the  defendant,  and  It 
it  contended  that  the  evidence  was  Incompe- 
t«t.  But  under  toe  nde  declared  In  People 
V.  Lavelle,  71  Cal.  851, 12  Pac.  2S8.  and  Hol- 
land V.  ZoUner,  102  CaL  638,  86  Pac.  980.  and 
37  Pac.  281,  the  evidence  was  unobjectlooable. 
It  Is  there  held  that  the  question  of  tbe  mere 
manner  or  appearance  of  a  peraon  at  a  par- 
ticular time  does  not  6UI  within  the  rule 
which  requires  the  wltoess  to  l>e  an  **totimate 
acquaintance"  In  order  to  be  competent  to 
testify.  Moreover,  we  thUik  the  opinion  of  the 
witness  Is  to  be  regarded  aa  having  been  form- 
ed more  upon  his  subsequent  acquaintance 
with  and  knoiiriedge  of  defendant,  acquired 
during  the  months  that  toe  latter  r^ained 
undOT  bis  charge  In  toe  county  jalL  than  upon 
the  mere  appearance  of  defendant  when  first 
brought  to  the  JaiL  The  evidence  shows  that 
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tbe  witness  had  a  rery  excellent  opportunity, 
of  which  be  availed  himself,  to  acquire  an 
totlmate  knowledge,  and  form  an  intelllgeDt 
Jnd^ent,  of  defendant's  manner  and  mental 
condition;  and  we  think,  upon  this  ground, 
that  the  evidence  waa  admissible.  Tbe  fur- 
ther evidence  of  this  witness  and  that  of 
Dougberty,  another  Jailer,  as  to  tbe  conduct 
of  defendant  while  In  the  JalU  and  the  appar^ 
ent  coodltton  of  his  mtnd  during  that  time, 
waa  clearly  admlssllde  In  rebuttal  of  the 
showta^  Qt  a  g«ieral  and  pmuanent  state  of 
demeotlft  and  diseased  condition  of  mind  In 
tbe  defendant,  which  the  evidence  bi  btdiaH 
of  tbe  latter  bad  tended  to  establish,  and  was 
relevant  and  material  to  tbe  Issue  before  the 
Jury.  People  r.  Lee  Potdc,  86  GaL  SOO,  :» 
Pec.  6S4.  Tbe  objection  to  tbe  qnestlon  asked 
witness  Poo!  was  properiy  overruled,  within 
ttie  doctrine  of  Peo^  t.  lAvelle,  snpztt,  above 
adverted  ta 

Tbwe  are  some  oliiCT  exceptions  under  this 
head,  noted  In  a  very  general  way  In  appel- 
lant's brief*  but  wUcb  counsel  has  not  argued, 
elt&Mr  In  tbe  brief  or  orally.  We  bav«  care- 
folly  examined  them,  bowevw,  more  by  rea- 
son of  the  gravity  of  tbe  ottHue,  and  the  ex- 
treme consequences  to  defendant  of  this  ap- 
peal, than  in  tbe  expectation  of  finding  them 
posDcaaed  of'  mwlt  They  do  not  demand  a^ 
arate  notice,  but  It  la  sufficl^t  to  aay  tliat 
tbey  Involve  no  errcHr. 

2.  The  court  cmrectly  butmcted  tbe  Jnry  aa 
to  tbe  character  of  Insanity  which  would  con- 
stitute a  defense  to  tbe  charge,  and.  In  con- 
nectkm  therewith,  gave  tbM  Instruction: 
•*¥ou  an  not  tcr  conidder  whether  or  not  the 
defendant  la  Insane  at  the  presmt  time,  but' 
yon  are  to  consider  blm  aa  now  aane.  A  i»er- 
son  cfaarfted  wltii  olme  cannot  be  legally  tried 
for  such  Clime  nnlees  be  be  ssne  at  tbe  time 
of  the  trial.  The  defendant  has  presented  the 
Issue  to  you  that  at  tbe-  very  time  of  the  al- 
leged commlBBlon  of.  tbe  homicide  be  was  In- 
sane. As  I  have  already  told  you,  tbe  bur 
den  of  proving  bis  Insani^  at  that  time  rests 
upon  blms  beeause-  tbe  law  presumes  be'  was 
then  Ban&"  A  precisely  slarilar  instnwtloa, 
from  nblob  tbe  preseut  one  was  evidently 
token,  waa  given  In  People  v.  Bchmltt,  supra; 
and  It  was  contended  there,  as  it  la  here,  that 
it  was  prnmeous,  as  an  Invasion  of  tbe  prov- 
ince of  tbe  Jtuy.  in  virtually  withdrawing  from 
them  the  right  to  consider  tbe  question  of  de- 
fendant's sanity  at  tbe  time  of  the  trial  aa  a 
factor  in  determining  whether  be  was  sane 
at  tbe  time  of  tbe  homicide.  But  It  waa  held 
that  the  InstructHHi  couM  not  be  regarded  as- 
having  that  effect;  tliat  no  question  having 
ixten  made,  or  issne^ submitted,  aa  to  the  de- 
fendant's sanity  at  tbe  time  of  tbe  trial,  "for 
tbe  purposes  of  the  trial  be  was  to  be  con- 
sidered sane,  tbe  Issue  twing  whether  he  was 
sane  at  the  time  he  committed  the  hmntcide"; 
and,  further,  that  tbe  "ourt  having  properly 
clutrged  tbe  jury  that.  In  determlDing  whether 
defendant  waa  sane  at  the  time  of  the  boml- 
dde,  they  should  conaldOT  all  his  acts  tatd 


conduct,  both  before,  at  tfce  time  of;  and  since 
the  act,  the  Instruction  could  not  nave  been 
understood  by  tbe  Jury  aa  inteiferimc  wltk 
that  right.  The  same  reasoning  appllea  berew 
Xo  Issue  was  made  or  anggested  as  to  the 
defendant's  sanity  at  tbe  time  m  his  trial,  and, 
as  In  tbe  alwve  caee,  tlie  Juty  were  properiy 
cbar^d  as  to  their  rigbr  to  consider  all  tbn 
evidence  bearing  upon  tbe  Question  of  i»- 
sanity.  In  fact,  taken  In  connection  vith  thv 
whole  charge,  we  regard  the  instmctlon  am 
doing  no  more  than  Informing  tbe  Jury  that* 
tbe  Issue  submitted  to  them  was  that  of  de- 
fendant's sanity  at  tbe  oate  of  tiie  bomlcMe. 
and  that,  for  tbe  purposes  of  the  trial,  he  waa- 
to  be  conshlered  aane,  since  only  a  sane  man 
can  be  competently  pot  ni>OD  trial-  for  an 
oflfMise.  It  la  further  suggested  lb  People  v. 
Scbmitt  that  the  Instniction  waa  evidently* 
given  to  correct  an  errcmeons  anggestlon  mada 
in  tbe  argument  of  couna^  and  tor  that  pur- 
pose was  proper.  It  does  not  appear  whe^ 
er  any  audi  fact  occurred  In  this  caae.  but, 
the  record  being  slle'it,  we  shonld  presume,  It' 
necessary  to  austain  tbe  action  of  the  court 
that  a  like  neceaslty  existed.  Brrer  mnat  ke- 
sbown,  ajd,  where  tbe  record  1*  silent  aa  to 
tbe  fact,  an  Inatructton  wlH  not  be  b^-  erriK 
neons  nnleea  It  would  be  so  held  trader  anr  - 
conceivable  sttte  of  tlie  casK 

Defendant  also  objects  to  instractloBa  13  mat; 
14,  and  18  and  19,  whidi  were  aa  flottowa:  iVl^ 
"1  Instmet  yon  *tbat  the  doctrine  tiUit  in  BDaw 
fonns  of  insanity  the.padeat  or  snfferer  bnowai 
tbe  nature  of  bla  act- folly,  but  at  tbe  aanw  than-- 
cannot  prevent  it,  tliroogb  paralysis  of  the  wna* 
power,  and  wtilcta  Is  sometimes  known  aa  mm- 
oontroUsUe  or  iirealstlUe  Impulse,  baa  no  legal 
Btandliv  In  this  state,  and  la  not  •  legal  defease 
to  crima*  **   (14)  "In  our  court*  of  law-  then- 
is  no  sudi  doctrine  eotabUdied  or  reeognlaed  aa* 
moral  insanity  dlatlngutsbed  fTom  mental  de- 
rangement, as  an  excuse  for  crime,  and  as  an-- 
exemption  flrom  punishment  therefor.  Thneir  - 
no  such  type  of  Insanity  recognised  in  ow  courts 
asi  for  Instance,  that  a  person  may  steal  yotr- 
property,  bum  jom  dwetllng,  murder  or  attempt< 
to  ninrdM  yon,  waA  know  at  the  time  that  die- 
deed  Is  a  crlmhul  act,  and  wrong  hi  itself,  ana 
desoree  puniahmeiU,  having  tbe  aUllty  to  oor^ 
rectly  reason  on  tbe  aubject,  and  yet.be  beU- 
gulltlpss,  and  not  punishable,  aa  tbe  ground  scrie- 
ly  of  a  perversion  ot  tbe  moral  sense."   (18)  "In . 
prosecutions  fOr  Crimea  the  dtfense  (tf  iOBanlty- 
Is  often  interposed,  and  thereby  becomes  a  suth 
Ject  of  ponunoimt  Importance  In  criminal  Jurlfr-- 
prudence.   A  doe  ngard  for  the  ends  of  Jus^ 
tiee,  and  the  peace  and  w^are  of  society,  no- 
lew  than  mercy  to  tbe  accused,  require  that  it- 
should  be  thoroughly  and  cnrefollj  weighed.  If 
Is  a  plea  sometimes  resorted  to  In  cattes  where 
aggravated  Crimea  have  been  committed  under  - 
cirt-unisTances  vrtilcb  afFbrd  full  proof  of  die 
overt  acts,  and  render  bopelem  all  otber  means 
of  evading  punishment.    WMle,  therefore,  it- 
ought  to  be  viewed  as  a  not  less  full  and  com- 
plete than  it  Is  a  humane  defMise,  when  satis- 
factorily established.  It  yet  should  be  satisfac- 
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torily  examined  Into  with  great  care,  lest  an  In- 
genious counterfeit  ot  the  malady  furnish  pro- 
tection to  guilt."  (19)  "It  has  been  urged  for 
the  prisoner  that  you  should  acquit  him  on  the 
-Sround  that,  it  being  impossible  to  assign  any 
reason  for  the  perpetration  of  the  offense,  be 
must  have  beoi  acting  under  what  is  called  a 
*powerful  and  irresistible  influence,  or  homi- 
cidal tendency.'  But  I  most  remark  as  to  that, 
the  circumstance  of  an  act  being  apparently  mo- 
tlTelesa  Is  not  a  ground  from  which  you  can 
flafely  Infer  the  existence  of  snch  an  influence. 
Motives  exist,  unknown  and  innumerable,  which 
might  prompt  the  act.  A  morbid  and  restless 
-ibut  irresistible)  thirst  for  blood  would  Itself  be 
«  motive  urging  to  such  a  deed  for  its  own  re- 
lief." Appellant,  In  his  brief,  says  that  while 
the  snggeBtions  contained  In  Instructions  13,14, 
and  19  might  be  proper  aa  matters  of  argument 
to  the  Jury,  th^  were  not  proper  as  statements 
of  law  from  the  Judge.  The  basis  upon  which 
counsel  draws  this  distinction,  he  does  not  dis- 
close; but  we  apprehend  that,  aside  from  a  dls- 
-cussloQ  of  the  evidence,  whatever  may  be  cor- 
rectly stated  by  counsel  In  argument  to  the  Jury 
«8  a  legal  guide  to  facUltate  their  deliberations 
must  necessarily  be  held  proper  matter  tar  In- 
struction by  the  Judge,  since  the  latter  Is  the 
aource  from  which  the  Jury  are  to  receive  their 
guidance  in  the  law.  But,  moreover,  the  prln- 
cipleB  embodied  In  these  instructions  have  heea 
'flsqwessly  approved  of  aa  correct  statements  of 
tbe  law  of  insanity  as  a  shield  for  crime.  Peo- 
j>lie  V.  Hdn.  82  Cal.  120.  At  the  oral  argument, 
appelant  made  the  further  objection  to  these  In- 
fitructiona  that  they  had  no  application  to  the 
circumstances  or  facts  of  this  case,  or  the  cliar- 
Acter  of  the  defense,  and  hence  were  a  mere 
-statement  of  negative  matter,  which  was  mis- 
leading, and  Improper  to  lay  before  the  Jury, 
and  calculated  to  prejudice  defendant's  case. 
But  the  statement  by  the  Judge  In  Instruction  19 
•of  what  bad  been  urged  before  the  Jury  shows 
that  matters  of  exactly  the  nature  refarred  to  in 
the  instructions  had  t>een  argued  to  them.  It  Is 
aa  much  the  duty  of  the  Judge,  in  his  charge,  to 
protect  the  Jury  against  being  misled  by  im- 
pn4)ar  oc  ml^eadlng  statements  or  claims  made 
In  tiw  aTgument  as  to  the  law  which  should  gov- 
ern them,  aa  It  Is  to  cxarecdy  state  the  afflrma- 
tire  propositions  of  law  arising  upon  the  evi- 
dence. Instruction  18  is  Bubstaatlally  the  same 
■ma  one  which  has  received  the  repeated  approv- 
al of  this  court  See  People  v.  Dennis,  39  CaL 
•62S:  People  T.  Bamberger.  45  CaL  650;  Peo- 
ide  V.  Pico,  Biq>ra;  and  People  v.  larrabee  (Jost 
-dedded)  46  Pac.  922.  Appellant  claims  that 
It.goes  beyond  the  one  given  In  those  cases,  but 
In  what  respect  be  does  not  point  out,  and  we 
are  unable  to  pooetve  wherein  it  transgresses 
the  rule  as  there  declared.  WUle  coudied  in 
language  slightly  dlfterent.  It  nevertheless  ex- 
{■resses  the  same  Idea  and  means  the  same  thing. 
We  would  suggest,  however,  that,  where  It  Is 
deemed  essential  by  the  trial  Judge  to  give  an  In- 
rtnictlon  isKoi  this  point.  It  would  be  the  part 
of  wisdom  to  follow  approved  language.  We 
■think.  In  fact.  It  would  be  better  In  most  cases 


if  the  instruction  were  omitted  altogeUier;  and. 
indeed.  If  lis  propriety  were  an  open  question, 
we  should  be  much  Inclined  to  doubt  It.  Wbile 
the  general  princlplea  whidi  It  states  are  no 
doubt  those  which  should  control  the  Jury  in 
passing  upon  such  defense,  the  case  must  be  a 
rare  one  where  their  su^^catlon  Is  really  de- 
manded. Juries  are,  as  a  rule,  ready  and  In- 
telligent In  dlBtlngulstilng  between  the  genuine 
and  the  simulated  In  any  defease  presented  fur 
their  consideration,  while  the  danger  in  mak- 
ing such  suggestions,  however  general  In  th^ 
terms,  is  that  they  may  possibly  be  seized  upon 
as  intended  by  the  Judge  to  intimate  and  dmr- 
acteriae  his  opinion  of  the  case  on  trial,— a  reault 
almost  necessarily  prejudicial  to  defendant,  and, 
in  efTect,  a  treqwss  upon  the  coostitutionBl  ri^ 
of  the  Jury  to  pass  upon  the  facts  free  from  the 
influence  of  the  Judge.  In  the  present  case, 
however,  we  are  relieved  of  any  anxiety  aa  to 
the  effect  of  tills  Instruction,  since  we  are  una- 
ble to  conceive,  in  view  of  the  circumstances  of 
the  case,  how  defendant  could  possibly  have 
been  prejudiced  thereby.  The  killing  was  aa 
exceptionally  cold-Uooded  and  wanton  one,  in- 
flicted upon  a  defenseless  man  from  no  otber 
cause,  so  far  as  manife^  than  a  feeling  at  pet- 
ty i^te  and  Jealouayf  havli^  no  Just  founda- 
tion, while  the  evidence  relied  upon  to  establish 
the  defense  of  insanity  waa  so  entirely  lacking 
in  material  substance  as  tliat  no  nntdased  Jury, 
tbonsdves  enjoying  the  blesshig  of  sane  and 
reasoning  minds,  could  have  Justiy  readied  a 
different  conclusion.  From  a  review  of  the 
whole  record,  we  are  satisfied  that  no  error 
exlato  which  should  operate  to  set  the  verdict 
aside,  and  the  Judgment  and  order  most  tbo^ 
fore  be  affirmed.   It  is  so  wdered. 

We  concur:  HARRISON,  J.;  McFABLAKP. 
J.;  HENSHAW,  J.;  OAROUTTB,  J. 

I  dlSBent:  XBMPLB,  J. 


MILES  T.  WOODWABD.    (8.  F.  867.) 

(Sntnme  Goort  ot  OaUfomla.    Dee.  14.  188a> 

Miiti:to  ConPOBATioKs— STATOTOnT  Rksdutiohs 
—  FiLiire  t}T&TEiiBNT8  —  CoK8TiTOTioirAi.rrT  or 
Act— SpbcialLboislatios — Evideiioe— Burdbs 
or  pRooP— Plbadino. 

1.  Act  April  23, 1880  (St  1880,  p.  134),  requh^ 
Ing  directors  of  mining  corporations  to  make,  or 
cause  to  be  made  and  posted,  the  weekly  reports 
of  the  aaperintendent,  does  not,  by  restricting 
the  action  of  domestic  corporalMns,  violate 
Const,  art.  12.  §  15,  providing  that  no  foreign 
corporation  shall  be  allowed  to  ttnnaact  business 
within  the  state  on  more  favorable  terms  than 
are  prescribed  by  law  to  similar  corpoiationa  oi^ 
ganlsed  nndn-  the  laws  of  the  state. 

2.  Snch  act  Is  not  a  raedal  law,  though  some 
of  Its  provisions  apply  only  to  mining  oorporationi 
which  produce  bnlUon  from  gold  and  silver  bear- 
ing ores,  since  the  greater  part  of  its  provisions 
atmly  to  all  mining  corporations  generally. 

8.  A  cwnplalnt  in  an  action  to  recover  the  liq- 
nldated  damages  provided  in  Act  April  23,  ]S»t 
(St.  1880,  p.  134),  for  failure  of  directon  of  a 
mining  corporation  to  make  or  post  the  weekly 
r^xuts  of  the  superintendent,  need  not  allem 
that  snch  fidlure  «r  refusal  was  wilUnl,  but  it  is 
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matter  of  defense  for  the  director!  to  atate  that 
their  failure  was  not  willfnL 

4.  In  a  SDit  against  a  director  of  a  mining  cor- 
poratkm  to  recoTer  the  statutory  tfamldated  dam- 
ages proTlded  hj  Act  AprU  28.  1880  (St  1880, 
p.  134),  for  failore  to  make  ana  pott  the  weeldr 
reports  of  the  superintendent,  certain  papers,  ap- 
pearing to  be  reports  made  bj  the  snperintendent 
of  the  mine  to  Itl  aecretar;,  but  not  shown  in  fact 
to  have  been  the  snperintendenl^s  rorartk  or  to 
have  been  the  onlr  reports  which  me  directors 
caused  to  be  posted,  are  inadmisrible. 

6.  Where  directora  of  a  mining  company,  In 
the  8tatatoi7  actioD  against  them  for  failore  to 
make  ont  and  post  the  weekly  reports  of  the 
■nperlntendent  (Act  April  23,  1880),  pat  in  an 
answfT  containing  a  denial  of  a  Tioiation  of  the 
statute,  and  also  matter  in  extenuation  and  ex- 
cuse, admissions  in  the  latter  portion  of  the  an- 
swer will  not  reliere  plaintiff  from  tiie  bnrden  of 
proTing  such  riolation.  since,  under  Ckide  Civ. 
Proc.  i  441,  proTiding  that  defendant  may  set  np 
aa  many  defenses  and  coantMcIalms  as  lie  may 
have,  be  may  plead  all  his  defenses*  thoogh  they 
are  incondstent  with  each  othM. 

6.  After  the  original  answer  has  been  tuper- 
•eded  by  an  amended  pleading,  portimis  of  the 
orlirinal  answer  containing  adniliiiiwis  are  not  ad- 
missible. 

Department  2.  Appeal  from  stiperlor  court, 
city  and  connty  of  San  Francisco;  J.  O.  B. 
Hebbard,  Judge. 

Action  by  William  B.  Miles  agabut  B,  B. 
Woodward.  Judgment  for  plaintiff,  and  de- 
fendant appeals.  Rerersed. 

E.  8.  PUIsbnrr  and  F.  D.  Hadtaon,  for  ap< 
pellant  O.  H.  WUaon,  for  respondent 

EtBNSHAW,  J.  Appeals  from  the  Judg- 
ment  &nd  from  the  order  denying  a  new  trlaL 
Plainticr,  a  stockholder  of  the  Bodle  Consol- 
idated Mining  Company,  a  corporation  organ- 
ized and  existing  under  the  lawsof  the  stateof 
California,  brought  this  action  against  defend- 
ant, a  director  of  said  corporation,  to  recoT- 
er  |1,000  liquidated  damages  for  a  violation  of 
the  proTlslons  of  the  act  of  April  23,  1880  (St. 
1880,  p.  134).  The  violatiou  complained  of 
was  the  alleged  failure,  refusal,  and  neglect  of 
the  directors  of  the  corporation  to  make,  or 
cause  to  be  made  and  posted  and  filed,  the 
weekly  reports  of  the  superintendent,  as  re- 
quired bf  tbe  act 

1.  It  Is  first  claimed  that  the  act  in  qnes- 
tlon  is  unconstitutional  for  tbe  reason  that  it 
operates  only  npon  domestic  corporations,  and 
thereby  allows  foreign  corporations  to  trans- 
act business  within  this  state  upon  more  fa- 
vorable conditions  than  are  prescribed  by  law 
to  similar  corporations  organized  under  the 
laws  of  this  state,  in  violation  of  article  12,  | 
15.  of  the  constitntlon.  But  tbe  act,  as  Its 
title  declares,  is  an  act  designed  for  the  "bet- 
ter protection  of  the  stockholders  In  corpora- 
tions formed  under  the  laws  of  the  state  of 
California,  for  the  purpose  of  carrying  on  and 
conducting  the  business  of  mining."  The 
statute  is,  in  its  nature,  both  penal  and  re- 
medial. It  Is  directed  to  tbe  Internal  aflfalra 
of  the  corpcontlon,  and  not  to  Its  outside  deal- 
ings, or  to  tbe  conduct  of  Its  business.  The 
constitution  was  not  designed  to  limit  the  pow- 
ers of  the  legislature  when  dealing  with  tbe 


organization  and  govemment  of  corporattoMr 
which  are  created  by  its  own  will  and  act. 
Over  such  corporations  It  has  and  may  exw- 
cise  full  powers  of  control  Over  the  organ- 
ization and  internal  government  of  for^gn 
corporations,  however,  It  has  no  such  powen. 
The  laws  of  tbe  state  do  not  have  extrater- 
ritorial force.  It  would  be  meaningless  for 
this  state  to  try  to  legislate  upon  the  Inter- 
nal affairs  of  such  foreign  corporations,  and  It 
has  not  attempted  to  do  so.  This  law  is  de- 
signed to  protect  stockholders  of  domestic  cor- 
porations, and,  to  tbat  end,  taas  declared  that 
the  directors  of  those  corporations,  the  con- 
duct of  whose  internal  affairs  is  subject  to  tbe 
control  of  the  legislature,  shall  do  specific  acti^. 
under  a  prescribed  penalty  for  tbelr  fallortt- 
and  refusal.  It  does  not,  therefore,  relate  to 
tbe  business  of  tbe  corporation,  nor  impose 
burdens  or  restrictions  upon  domestic  corpora- 
tions, in  the  conduct  of  their  business,  from 
which  foreign  corporations  are  reliev^,  but 
pertains  as  excltisively  to  corporate  manage- 
ment as  do  tbe  Code  provisions  rdatlng  to  the 
organization  and  conduct  of  savings  and  loan- 
corporations,  street-railroad  corporations,  aad- 
all  corporations  whose  internal  affairs  are- 
more  or  less  cartfnlly  regulated  1^  tbe  iMwm 
of  tbe  state. 

2.  It  Is  next  contended  that  the  act  In  quee- 
tlon  Is  tmconstltutlonai  as  being  a  special  law. 
Herein  ^e  ai^moit  is  that  a  reading  of  the 
act  discloses  that  it  Is  made  to  apply— First, 
only  to  mining  corporations  which  produce 
bullion,  or  corporations  organized  for  tbe  pur* 
pose  of  gold  or  silver  mining;  second,  tbat  It 
applies  only  to  such  of  those  corporations  ae 
produce  bullion  tiom  gold  or  silver  bearing 
ores  or  quartz;  that  it  Is,  th«efore,  special, 
in  that  it  does  not  ai^ly  to  domestic  corpora- 
tions engaged  in  the  mining  of  copper,  lead, 
quicksilver,  or  of  gold  obtained  by  drift  m 
hydraulic  mining.  Against  this  objectkni,.  re- 
spondent urges  the  authority  of  tbe  case  of 
Hewlett  V.  Elpsteln.  63  Cal.  181.  But  In  tbat 
case  the  sole  argument  pressed  upon  tbe  at- 
tention of  the  court  was  that  tbe  act  Id  ques- 
tion was  unconstitutional  because  It  applied 
to  mining  corporations  alone,  and  not  to  all 
corporations.  The  language  of  the  opinion. 
In  briefly  disposing  of  this  contention  In  m 
single  sentence,  cannot  Justly  be  considered 
as  conclusive  of  tbe  question  upon  this  new 
and  distinct  attack.  Of  tbe  numerous  cases 
In  which  Jodgments  have  been  obtained  under 
this  act,  and  appeals  taken  to  this  court, 
Hewlett  V.  Epstein  Is  the  only  one  in  wbiclk 
the  constitutionality  of  the  act  was  raised. 
Tbe  consideration  of  the  question  thus  pre- 
sented is  therefore  not  foreclosed  by  any  ot 
the  adjudicated  cases.  If  the  construction 
which  appellant  puts  upon  tixe  act,  viz.  that  it 
a4>[rile8  only  to  those  mining  corporations 
which  extract  gold  or  sliver  from  ores  and 
quartz,  were  to  be  accepted  as  the  true  one, 
his  attack  upon  the  constitutionality  of  thle 
law,  as  being  arbitnuy,  special  l^ldatloi^ 
would  certainly  be  powerful,  if  not  Irreslstlblsb 
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Sot  wft  cannot  afn««  to  that  Interpretation. 
Vke  act  provides  for  the  doing  of  many  thlnKa 
■tj  tbe  officen  and  agents  of  all  mtnlD^  cop- 
'poratlons.  Some  of  tbe  things  required  to  be 
-done,  such  aa  keeping  a  complete  set  of  books, 
•liowlag  all  receipts  and  ezpendlluretf  of  tbe 
corporation,  the  source  of  such  receipts  and 
-«tijects  of  sueb  expendlcnrei,  and  all  trana- 
fen  of  Bto<^  are  acts  wblcb  may  be  performed 
iby,  and  the  doing  of  which  Is  therefore  prop- 
-«riy  Imposed  upon,  all  mining  corporations. 
Tbe  provision  requiring  tbe  superintendent  to 
rfcport  weekly  the  number  of  men  employed 
-by  him,  and  tbe  rate  of  wages  paid  to  each, 
Ukewise  applies  to  all  mining  corporatlona. 
The  superintendent  la  also  required  to  report 
■the  amount  of  ore  extracted,  and  from  what 
cpart  ^  tbe  mine  tak«n,  the  amount  sent  to 
'file  mill  for  redaction,  and  Its  assay  value. 
Tbfse  requirements,  from  tbelr  nature,  apply 
anly  to  those  mining  corporations  which  ex- 
'tract  the  precious  metal  from  ores;  but  the^ 
-apply  to  all  such  corporations,  and  are  as  gen- 
-wal  aa,  from  the  varying  character  of  mining 
'•oitwratlons  and  of  their  operations,  they 
laoDld  be  made.  The  requirement  that  the 
wperluteudent  shaU  certify  to  the  amount  of 
rknllion  shipped  to  tbe  otHce  of  the  company, 
er  retained  by  him,  applies,  not  only  to  cor^ 
porations  which  extract  gold  or  silver  from 
wea,  t)ut  eqnally  to  those  which  extract  It  by 
the  methods  of  placer  or  hydraulic-  mining. 
.In  short,  In  the  general  scheme  contemplated 
'by  the  statute  there  are  found  many  provl- 
-sloDS  app'Jcable  in  their  terms  to  all  mining 
•corporations,  and  others  applicftlile  only  to 
■ucb  mining  corporations  as  extract  the  pre- 
.dous  metals  from  orea  But  the  law  does  not 
.k»se  Its  general  characteristic,  nor  fail  of  ani- 
lormlty  of  operation,  because  it  requires  ail 
■oiporatlons  to  report  all  tbe  ores  mined  by 
-them,  so  long  as  It  requires  all  of  those  wblcb 
mine  precious  ores  to  make  such  report  The 
very  fact  that  gold  Is  obtained  aometlmea  by 
.hydraulic  mining,  as  free  gold,  and  «t  other 
ttmes  by  crushing  quartz,  shows  the  reason 
for  the  added  provisions  requiring  tbe  snper- 
ifeUendent  to  report  the  nature  and  extent  oC 
■ew  ore  dlscoTerles. 

9.  Appellant  further  contends  that  tbe  trial 
«ourt  erred  In  overruling  his  demurrer  to  tbe 
-complaint.  Tbe  complaint  averred.  In  pre- 
cise terms,  that  the  defendant  directors,  "dis- 
T^fardlng  their  duty  and  obligation,  and  the 
vlghts  of  tbe  plaintiff  In  the  premises,  on  and 
.at  ail  the  times  and  during  all  the  weeks  and 
iperlods  hpreln  mentioned,  did  entirely  fall, 
-Tefuse,  and  n^Iect  to  mnke,  or  cause  to  be 
Boade  and  posted  or  filed,  the  weekly  reports 
•f  the  superintendent  required  to  be  made,** 
«tc.  it  Is  alleged  that  this  complaint  la  de- 
ilecttve  In  not  averring  that  the  failure  of 
Ae  directors  was  willful  and  lutentiouai,  and 
^  this  regard  the  case  of  Byre  v.  Harmon, 
MZ  Cel.  5Sy,  28  Pac.  779,  to  relied  upon.  In 
rthat  case  It  to  said:  "In  order  to  Justify  a 
jecoveiy.  It  must  appear  that  there  has  been 


I  an  tntenUoiia]  tflaregan!  of  ttie  law,— a  win- 
ful  neglect  to  comply  with  Ita  requirements. " 

.j  And  it  to  argued  that  as  a  par^  must  allege 
every  material  fact  which  he  la  required  to 

I  prove,  and  will  be  precluded  from  proving 

I  any  fact  not  alleged  (Spring  Valley  Water- 
works V.  City  of  Sao  FrancUco.  82  CaL  286, 
22  Pac.  910,  1046),  the  complaliit  to,  In  this 
particular,  defective.  In  Eyre  t.  Harmon 
the  court  was  not  considering  tbe  aufllciency 
or  insuttlclency  of  a  pleading.  When  It  naed 
the  language  quoted  and  relied  upon,  ft  was 

j  considering  the  question  whether,  upon  proof 
of  tbe  directors*  failure,  they  could  be  ex- 
culpated and  relieved  from  the  penalty 
any  showing  whatsoevCT;  and  tt  was  said, 
aa  a  matter  of  common  right  and  Justice, 
that  the  law  did  not  mean  to  exact  impossl- 
bilitlee  of  them,  nor  to  punish  them  under  a 
penal  statute  for  an  act  beyond  their  power 
to  perform;  that,  therefore,  tbey  wm  UaUe 
only  for  a  willful  and  Intentional  fallnre. 
"Impossibilities."  It  to  further  said,  "are  not 
required  of  them,  but  only  that  they  shall  In 
good  faith  direct  thto  officer,  who  to  at  aD 
times  subject  to  their  control,  to  obey  tbe 
positive  requirements  of  the  law  in  the  mat- 
ter of  these  reports."  The  statnte  aaya: 
"In  case  of  tbe  failure  of  the  directed  to 
have  the  reports  and  accounts  current  made 
and  posted  as  In  tbe  first  section  of  this  act 
provided,  they  shall  be  liable."  The  aver- 
ment here  made  goes  further  than  the  lan- 
guage of  the  statnte,  for  tt  to  alleged  that 
tbe  directors  did  entirely  fall,  refuse,  and 
n^lect  to  make,  or  cause  to  be  made  and 
posted,  the  report  TJpon  proof  foUowlng 
this  averment  of  their  failure  or  of  their  re- 
fusal, a  prima  facie  eaae  against  the  direct- 
ors to  established.  It  to  not  incumbent  apon 
the  plaintiff,  under  this  statute,  to  show  that 
their  failure  was  willful.  It  to  a  matter  of 
defense  for  the  directors  to  prove  that  It 
was  not  The  opinion  In  Byre  v.  Harmon  to 
to  be  read  In  connection  with  that  of  Bchenck 
T.  Bandmann,  81  Cal.  231.  22  Pac.  where. 
dtecosKlng  the  aame  qaeetion.  It  to  aald:  "It 
may  be  that,  under  possible  circumstances, 
the  directors  of  a  corporation,  when  they 
have  failed  to  comply  strlcdy  with  tbe  law, 
ahould  be  held  exciued.  For  example,  tbe 
president  or  secretary,  or  both  of  them, 
might  be  taken  sick  and  die,  rendering  tt 
Impossible  for  the  account  to  be  made,  Terl- 
fled,  and  posted  in  time.    But,  If  so,  tbe 

I  facta  must  be  within  the  knowledge  of  tbe 
directors  who  are  sued,  and  should  be  set 
forth  and  proved,"  It  to  here  made  plainly 
apparent  that,  tbe  failure  being  shown, 
cumstances  ct  csculpatkm  axe  matters  «r 
defense. 

4.  Plaintiff,  over  the  objection  and  excep- 
tion of  defendants,  Introduced  In  evidence 
certain  papers,  appearing  to  be  reports  made 
by  the  superintendent  of  the  mine  to  Its  sec- 
retary. No  evidence  preceded,  accompanied, 
i  or  followed  the  admission  of  these  papers,  ts 
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pom  wnicn  oe  airvcwn  cmuwu  w  tn:  yvnv 
«d.  Dpon  all  ttaeee  matten  no  llsbt  ts  rtied. 
and,  mo  tax  am  the  reowd  apeahs.  thejr  are 
bat  fugitive  fliieets.  of  no  meaiiliig  er  import. 
Bespondott  cdntenda,  boweTer,  that,  by  reap 
•on  «f  mattem  not  appearing  In  tbe  atate- 
ment,  tbvy.  were  offered  aa  bel&e  the  reporta. 
■nd  the  0017  lepturta,  received  and  posted 
fhe  dtrectera.  Thla  «lalai  cannot,  of  course, 
be  consldaed.  He  further  contends  that  the 
admissions  of  tbe  answer  relieve  from  the 
Cerce  of  «ppeUaBt*a  ot^eotlon.  The  anawer, 
bowever,  oontaMod  two  aeparate  and  dMnct 
■Menees.  By  the  one,  defendant  rested  up- 
«i  a  denial  of  a  vlolaUon  of  the  atatute.  By 
the  other,  defendant  averred  matters  of  ez- 
teanatkm,  excuse,  aaid  defease,  and  ended 
1^  setttng  (ortti  eertaki  reports  of  tAe  anper> 
Intendent,  which  It  waa  alleged  ttie  dlrectora 
eaused  to  be  posted,  and  which  ara  Identical 
tai  form  wtth  those  admitted  in  evidence. 
But  under  oar  lyatem  a  defendant  may  plead 
any  and  all  his  4lefen8eB,  and  th^  may  be 
bicoimlstent  the  one  with  tiie  otha.  Code 
Ov.  Pmc.  I  411;  Bubne  v.  Gorbett,  43  OaL 
364.  And  the  effect  of  a  doilal  tai  one  de- 
fense Is  not  waived  by  tlie  setting  up  of  af- 
Urmatire  matter  In  another  defense.  Bfll- 
UngB  V.  Drew,  OSS  Gal.  565.  It  waa  therefore 
Incumbent  upon  plaintiff  to  prove  defend- 
ant's TlolatlOD  of  the  statute,  and  this  hia 
•evldenee,  aa  dladosed  by  the  record,  unques- 
tlonaUy  falla  to  do.  For  the  reporte  wbldi 
were  <^ered  were  not  genenJly  admissible 
gainst  defendant  to  overcome  the  effect  of 
bis  denial  of  plaintiff's  charges.  HUler  v. 
Chandler,  68  Gal.  540;  DlUan  t.  Genter,  6S 
<3al.  sei,  10  Pac.  im 

6.  I>ef«idant*8  original  anawer  bad  been 
superseded  by  an  amended  pleading.  Over 
defendant's  objectlona,  portions  of  hla  orig- 
inal anawer,  containing  admissions,  were  ad- 
mitted. This  was  error.  Heetaam  t.  McKay, 
^  Gal.  1A4;  Ralphs  v.  Hensler  (GaL)  45 
Tme.  1062,  The  Judgment  and  order  are  re- 
versed, and  the  cause  remanded  for  a  new 
■trial. 

WaconeoR  TEMPr^B,  j.;  UeFABl4jlND,7. 


THOMAS  et  al.  v.  WASON. 
(Conrt  of  Appeals  of  Colorado.    Sept.  14,  1896.) 
-Pbucipal  and  Sdbstt — Rrlbasb  of  PrINOIPAI(— 
BfFBOT  AB  to  StJRBTT — I^IUBHNITX  Of 
BORBTT — PATMBirr. 

1.  Jndfrment  was  obtained  against  the  prlDdpal 
•n  BD  injnnction  bond,  and  property  enflioient  to 
satisfy  the  same  levied  on.  The  pUiutiEE  then 
RKreed  to  release  the  levy,  vacate  the  judgmeiU, 
and  take  a  new  judgment  agnitmt  the  principal 
and  turetiefl,  and  make  the  amount  thereof  out 
•ef  the  sureties.  Stid  that,  by  the  release  of  the 
ieyr,  the  sureties  were  relieved  of  all  liability. 

2.  The  fact  that  the  sureties  were  indemnified 
'IV  a  Gollaterml  bond  oeouted  hy  other  pcraoaa 


on  an  injnnctton  twod,  and  money  twionging  to 
the  priDcipal  sufficient  to  satiflfy  the  same  was 
seized  on  execution.  Held,  that  such  levy  was 
equivalent  to  a  payment  of  the  judgment,  re* 
kasing  the  sureties  from  all  liability  on  the  bond. 

Appeal  from  district  court,  Arapahoe  county. 

Actlwi  by  M.  V.  B.  Wason,  receiver,  against 
'  the  Bachelor  Transportation  Company,  as 
principal,  and  C.  S.  Thomas  and  W.  U.  Bry- 
ant, as  sureties,  on  an  Injunction  bond.  There 
was  a  Judgment  for  plaintiff,  and  the  sureties 
■appeal.  Iteversed. 

Thomas,  Hmrtadl.  Bryant  &  Lee,  for  appel- 
lanta.   Carpenter  St  McBlrd,  for  appellee. 

THOMSON,  J.  Thls-snlt  waa  brought  iqioa 
tiw  ffdlowtaig  undertaking  for  Injunction:  *'Pe- 
tltlon  ct  tile  Bachelor  -Tranqwrtation  Com- 
pany In  the  Bolt  of  aUson  B.  Carpenter  and 
William  M.  McBlrd,  nalntlffa,  vs.  The  Wastm 
I  Ttdl-Road  Company  and  WUllam  H.  Oqchran, 
i  IfefCndanta.     Undertaking    on  Injunction. 

Wlnreas.  the  above-named  petitioner  has  filed 
i  a  petition  hi  the  above  action  In  the  district 
i  court  of  the  Second  judicial  district  of  the 
Btate  of  Oidorado,  in  and  for  the  said  county 
of  An4>ahoe,  against  M.  V.  B.  Wason,  re- 
ceiver in  said  action,  and  has  applied  for  and 
obtained  a  temporary  restraining  order  against 
said  11.  V.  B.  Wason,  as  said  receiver,  enjoin- 
ing and  restraining  him  from  the.commiasltm 
of  certain  acts,  aa  In  the  petition  filed  In  the 
aald  action  Is  more  particularly  set  forth  and 
described,  and  as  set  forth  fn  aald  restraining 
order:  Now,  therefore;  we,  the  undersigned, 
residents  of  the  county  of  Arapahoe,  state  of 
Colorado,  In  conslderartlon  of  the  premises  and 
of  the  Isstdng  of  aald  restraining  order,  do 
jointly  and  severally  undertake,  in  the  sum 
of  three  thousand  dcfllars,  and  promise,  to  the 
effect  that,  In  case  said  order  ^11  Issue,  the 
aaid  plaintiff  wlU  pay  to  the  said  Wason,  aa 
receiver,  all  siKh  costs  and  damages  aa  shall 
be  awarded  against- the  complainant  In  case 
the  aald  Injunction  shall  be  modified  or  dis- 
solved, m  whole  or  In  part  Dated  this  16t9i 
day  of  Deeonber,  A.  D.  1803.  The  Bachelor 
Transportation  Company,  hy  CSL  Vievee,  Its 
Aittomey.  W.  H.  Bryant  O.  S.  Thomas." 
The  Injunction  waa  dissolved,  and  the  plaintiff, 
the  receiver,  brought  this  action  to  recover  bis 
costs  and  damages.  The  undisputed  facts,  aa 
they  appear  fmm  the  evidence,  are  aa  follows; 
A£ter  the  Injunction  was  dissolved,  the  re- 
ceiver brought  suit  upon  the  undertaking 
against  the  Bacbdor  Transportation  Company 
and  Thomaa  and  Bryant,  In  which  judgment 
was  rendered  against  the  transportation  com- 
pany alone  for  $1,180.  When  Thomaa  and 
Bryant  signed  the  undertaking,  they  exacted 
and  received  an  bidemnlfylng  bond.  In  which 
the  obligors  covenanted  to  make  good  to  them 
whatever  loss  they  might  sustain  by  reason  6f 
the  nndwtaklng  which  they  had  signed.  Sum- 
SMoa  bad  bean  served  im  tbt  tnurtpertatJsn 
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company  some  time  before  Berylce  was  had 
npon  them,  and  at  the  time  Judgment  was 
rendered  against  the  company  the  period  with- 
in which  they  were  required  to  answer  had 
not  expired.  An  execution  was  issued  upon 
the  Judgment,  and  by  means  of  It  the  sum  of 
94300  of  money  belonging  to  the  transporta- 
tlim  company  was  secured.  About  a  month 
after  the  rendition  of  the  Judgment  an  agree- 
ment was  entered  Into  between  the  attorneys 
representing  the  receiver  and  the  company,  re- 
spectively, which  provided  that  the  Judgment 
against  the  company  should  be  Tacated,  and 
the  execution  recalled,  and  another  Judgment 
entered  against  all  the  defendants,  the  attor^ 
ueys  for  the  receiver  stipulating  to  make  the 
money,  if  possible,  out  of  the  defendants  other 
than  the  company.  In  accordance  with  this 
agreement,  the  Judgment  against  the  company 
was  set  aside,  the  execution  recalled,  the 
money  which  liad  been  secured  released,  and 
a  new  Judgment  entered  against  the  transpor- 
tation company  and  the  sureties,  Thomas  and 
Bryant,  Jointly,  and  an  execution  Issued  uptm 
it  against  Thomas  and  Bryant  Until  the  is- 
suance of  this  execution  the  latter  had  no 
knowledge  of  the  agreement  we  have  men- 
tioned, or  of  any  of  the  proceedings  which 
were  subsequently  had  In  the  case.  Thomas 
and  Bryant  having  received  Information  of 
the  agreement,  and  of  the  subsequent  proceed- 
ings, upon  their  appUcaitlon  the  Judgment  was 
set  aside  as  to  them,  and  they  answered,  and 
the  trial  which  followed  resulted  in  a  Judg- 
ment against  them  for  $808.70,  from  which 
they  have  prosecuted  an  appeal  to  this  court 
Upon  this  trial  the  facts  appeared  am  w  bare 
detailed  them. 

Several  points  are  made  for  a  reversal  of 
the  Judgment  but  the  only  question  which 
we  deem  It  lm[>ortant  to  consider  concerns  the 
effect  of  the  proceedings  of  the  plaintiff  in  re- 
lation to  the  Judgment  against  the  transporta- 
tion company  upon  the  liability  of  the  sure- 
ties. In  Brandt  Sur.  (  378,  we  find  the  follow- 
ing general  mle  laid  down:  "If  the  creditor 
recovers  a  Judgment  against  principal  and 
surety,  or  against  the  principal  alone,  and  exe- 
cution is  Issued  thereon,  and  levied  upon  real 
or  personal  property  at  the  principal  subject 
thereto,  and  such  property  is,  by  the  act  of 
the  creditor,  released  from  the  levy,  and  lost 
as  a  security,  the  surety  Is  discharged  to  the 
extent  that  he  Is  Injured  thereby."  The  doc- 
trine of  the  text  Is  fully  sustained  by  tbe  ad- 
judications. But  we  are  met  on  behalf  of 
the  plaintiff  by  the  proposition,  as  an  excep- 
tion to  this  general  rule,  that  where  sureties 
are  tndemnlQed,  they  are  not  released  by  a  re- 
lease of  the  principal;  and  It  is  contended 
that  the  facts  of  this  case  bring  It  within  the 
exception.  Am  sustaining  this  proposition  we 
are  cited  to  the  following  adjudged  cases; 
Mooie  T.  Paine.  12  Wend.  123;  HubbeU  t. 
Carpenter,  5  N,  Y.  171;  Chilton  v.  Robblns,  4 
Ala.  228;  Morrison  t.  Baulc,  6S  N.  H.  253.  20 
▲H,  MOt  ivm  r*  WazO,  71  Wli.  16%  88  K. 


W.  711.  If  counsel's  doctrine  is  correct,  a  re- 
lease of  the  principal  debtor  cannot  be  plead- 
ed by  the  indemnified  surety,  no  matter  what 
may  be  the  nature  of  his  Indemnity.  We 
think  the  proposition  Is  too  comprehensive, 
andf  except  within  limits  outdde  of  whldi 
this  case  faUs,  it  Is  not  sustained  by  the  de- 
cisions to  which  we  have  been  referred.  In 
Moore  T.  Paine  the  sureties  were  secured  by 
a  bond  and  warrant  of  attomeiy,  executed  by 
the  principal,  for  the  payment  <tf  f 1.000,  and 
authorizing  theconfessloa  of  Judgment  against 
him  for  the  amount  The  bond  and  warrant 
were  executed  with  the  intent  to  place  money 
In  ttie  bands  of  the  sureties  to  enable  them  to 
pay  the  bond  on  which  they  were  sureties. 
They  caused  a  Judgment  upon  their  bond  to  be 
entered,  and  collected  upon  the  Judgment 
$760,  which  they  retained.  Hie  amount  for 
which  they  were  liable  as  sureties  was  $oOO. 
The  court  said:  "The  sureties  received  from 
the  debtor  tbe  whole  amount  to  become  due 
on  the  btmd  in  question,  and  after  that  » 
between  htm  and  them,  they  w^  the  prin- 
cipals, and  owed  the  debt**  In  Chilton  v. 
Robblns  the  sureties  had  obtained  from  tbe 
principal  a  deed  of  trust  on  property  to  se- 
cure themselves  against  liability  on  their  sure- 
tyBhlp.  which  was  ample  for  that  purpose. 
The  court  held  that  the  taking  of  the  trust 
deed  was,  in  effect  an  appropriation  by  them 
of  that  portion  of  the  effects  of  the  principal 
to  the  payment  of  the  debt  The  court  tn 
Jones  V.  Ward  illustrated  tbe  rule  by  which  It 
held  the  Idemnlfled  sureties  liable,  notwith- 
standing the  release  of  the  principal,  as  fal- 
lows: "A.  becomes  security  for  B.  to  O.  for 
the  payment  of  f 1,000.  B.  puts  property  Into 
the  hands  of  A.,  worth  $1,000.  to  Indemnify 
him  against  loss  because  of  tbe  obligation  thus 
I  assumed  by  him.  C.  releases  B.,  the  principal 
i  debtor,  from  all  liability  on  account  of  the 
I  debt  but  receives  no  payment  thereon.  A., 
!  the  surety,  then  sells  the  pledged  property  for 
I  $1,000,  and  retains  the  proceeds.  It  is  en- 
[  clrely  reasonable  and  Just  that  notwithstand- 
ing the  release  of  the  principal  debtor,  G. 
should  have  his  remedy  against  the  surety  for 
the  amount  realized  by  him  in  the  sale  of  tbe 
!  pledged  property."  The  decision  In  HubbeU 
I  v.  Carpenter  was  simply  that  a  surety,  by  re- 
fusing to  take  the  control  of  a  Judgment  and 
execution  against  the  principal  debtor,  when 
offered  to  him  by  the  creditor,  might  deprive 
himself  of  the  right  to  demand  subrogation, 
when  the  debt  was  sought  to  be  collected  from 
him.  There  was  no  question  of  indemnity  !□ 
the  case.  The  decision  In  Morrison  t.  Bank 
Is  equally  Inapplicable.  Where  a  surety,  for 
the  purpose  of  his  Indemnification,  has  ob- 
tained possession  or  control  of  property  or 
money  of  the  principal  debtor  aufflclent  for 
tbe  payment  of  the  debt  and  which  would 
otherwise  be  available  to  tbe  creditor  for  that 
purpose,  to  permit  him  to  retain  tbe  security 
and  repudiate  the  obligatkm  would  be  '<n- 
Jus^  wbetber  tlw  principal  wm  ntausA  er 
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not;  and  It  It  la  rach  cues  tbmt  the  conrta 

luLve  held  that  the  release  of  the  priucipal 
debtor  does  not  discharge  the  lorety.  We 
think  that  the  exception  to  the  general  rule 
must  be  confined  to  this  class  of  cases,  and 
that  It  cannot  be  extended  to  the  case  of  an 
Indemnifying  bond  executed  by  other  sure- 
tlee  without  abrogating  the  rule  Itself.  The 
defendants  Thomas  and  Bryant,  as  sureties 
on  the  Injunction  undertaking,  were  Indemni- 
fied by  a  bond,  executed  by  a  number  of  per- 
BODS,  conditioned  for  the  payment  of  such 
damages  as  they  might  sustain  by  reason  of 
their  suretyship  on  the  undertaking.  This 
bond  was  executed  at  the  Instance  of  the 
Bachelor  Transportation  Oompany,  or  persons 
acting  In  Its  behalf.  T^e  obligors  upoa  this 
bond  were  sureties  for  the  transportation  com- 
pany. If  the  company  should  fall  to  pay  the 
damage  awarded  against  It,  they  were  the 
persons  wbo  were  ultimately  liable,  and  they 
would  be  directly  affected  by  a  release  of  the 
company  from  Its  liability,  Aa  against  them, 
neither  the  receiver  nor  Thomas  and  Bryant 
had  the  right  to  discharge  the  company,  or  re- 
UnqulRb  the  money  which  had  been  taken  by 
the  execution.  They  were  Immediately  inters 
euted  In  having  that  money  applied  in  the 
payment  of  the  judgment,  and.  If  Thomas 
and  Bryant  had  failed  In  this  suit  to  avail 
themselves  of  the  transaction  between  the  re- 
ceiver and  the  company,  their  i^ght  of  action 
Qpon  the  Indemnifying  bond  would  have  been 
lost  If  they  had  sat  idly  by,  and  Buffered 
Judgment  to  which  the  plaintiff  was  not  enti- 
tled to  go  against  them  by  default,  they  could 
not  compel  reimbursement  ^m  the  indemni- 
fying bondsmen.  The  rights  of  the  latter 
could  not  be  wantonly  sacrificed,  either  by  the 
act  of  the  receiver  or  the  negligence  of  Thom- 
as and  Bryant  'nie  defense  made  by  Thom- 
as and  Bryant  was,  therefore,  proper.  It  was 
one  which  they  had  the  right  to  Interpose,  and 
which,  in  justice  to  the  persons  securing  them, 
It  was  their  duty  to  Interpose. 

But  tbere  Is  another  ground,  unconnected 
with  any  question  of  Indemnity,  upon  which 
we  can  dispose  of  the  case  with  equal  satis- 
faction to  ourselves.  The  undertaking  was 
that  the  transportation  company  would  pay  to 
the  receiver  all  such  costs  and  damages  as 
should  be  awarded  against  It,  In  case  the  In- 
junction should  be  modified  or  dissolved,  In 
whole  or  In  part  To  fix  the  liability  of  the 
sureties,  there  must  be  a  judgment  against 
the  company.  Code,  S  161,  provides  that  In 
suing  on  such  an  undertaking.  It  shall  not  be 
necessary  to  bring  suit  In  the  first  Instance 
against  the  principal  to  ascertain  the  amount 
of  damages  sustained,  but  that  principal  and 
■nrety  may  be  sued  together,  and  damages 
assessed  and  awarded  against  both.  Without 
this  provision  It  would  be  necessary  to  ob- 
tain Judgment  against  the  principal  before 
proceeding  against  the  surety.  The  Code 
■Imply  permits  a  Joint  action.  It  does  not 
ioctild  a  >iitt  agalnit  tht  pilnclpal  flnt,  aoA 


'  parties  are  at  liberty  to  proceed  in  that  man- 
{  ner  If  they  so  desire.     This  action  was 
\  brought  against  the  principal  and  the  sure- 
ties Jointly,  but  the  plaintiff  saw  fit  to  take 
judgment  against  the  principal  alone.  That 
judgment  was  regular  and  valid.  Execution 
Issued,  and  more  money  than  sufficl«it  to 
pay  the  judgment  was  secured.  This  money 
was  voluntarily  released  by  the  plaintiff. 
When  the  money  was  levied  upon,  the  pur- 
pose for  which  the  undertaking  was  given 
was  accomplished.   As  the  undertaking  was 
that  the  company  would  pay  the  judgment 
.  tf  It  had  voltmtarlly  done  so,  the  moment  the 
payment  vma  made  the  right  of  action  upon 
the  undertaking  was  extinguished,  and  no 
subsequent  return  of  the  money  to  the  com- 
pany could  revive  It   Instead  of  being  paid 
voluntarily,  however,  the  money  was  seized 
by  execution.  It  thus  passed  within  the  con- 
trol of  the  plaintiff  for  the  purpose  of  paying 
the  judgment   It  was  as  available  for  that 
purpose  as  if  It  had  been  delivered  to  the 
plaintiff  by  the  company.   Its  seizure  by  the 
execution  was  equivalent  to  payment  by  the 
company,  and  by  a  payment  whether  volun- 
tary or  compulsory,  the  condition  of  the  under- 
I  taking  was  satisfied.    The  plaintiff  released 
I  the  money  and  suffered  It  to  be  returned  to 
I  the  company  at  his  own  peril.    When  the 
money,  sufficient  for  the  payment  of  the  Judg- 
I  ment,  came  within  the  control  of  the  plaln- 
I  tiff,  and  might  have  been  used  to  discharge  the 
I  judgment  all  liability  upon  the  undertaking 
I  was  extinguished,  and  the  Instrument  could 
not  thenceforth  be  made  the  foundation  of  an 
'  action.  The  jndgmoit  must  be  reversed.  Be- 
vened. 

On  Petition  for  Blearing. 

(Dec.  14,  1896.) 

We  deem  It  proper  to  bestow  a  few  words 
np<m  the  petition  for  a  rehearing  filed  In  this 
cansei.   The  first  reason  given  why  a  rehear- 
ing should  be  allowed  Is  as  follows:  'Hw 
opinion  handed  down  Is  based  npoo  the  Idea 
that  the  bond  In  suit  was  the  bond  of  the 
Bachelor  Transportation  Oompany,  as  prin* 
dpal,  and  that  appellants  are  mere  soretlea 
for  the  company;  whereas.  In  truth  and  fact, 
as  shown  by  the  pleadings  and  the  evidence, 
the  Bachelor  Transportation  Oompany  was 
only  a  nominal  party,  the  real  parties  being 
the  persons  signing  the  Indemnifying  bond  to 
the  appellants."   The  bond  was  given  to  en- 
\  able  the  Bachelor  Transportation  Oompany 
j  to  obtain  a  vrrlt  of  Injunction  against  M.  T.  B. 
Wason,  receiver  of  the  Wason  Toll-Road 
Company.    If  the  appellants  were  not  sure- 
!  ties  for  that  company,  the  instrument  was  not 
;  a  bond,  and  the  appdUants  were  not  sureties 
'  at  alL    If  the  transportation  company  was 
'  only  a  nominal  party,  or  was  not  itself  the 
real  and  only  puty  In  whose  behalf  the  In- 
junction was  granted,  tlis  reocnd  utterly  falls 
to  disclose  the  ttcL 
TbA  fcdlowlng  Is  the  ■eoond  tessoa  ststedi 
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*Tb.e  opinion  asanmefi  ttiat  the  Indemnt^iK 
bond '  WB8  executed  at  the  Instance  of  tbe 
Bachelor  Tranaportation  Company,  or  persons 
acting  In  Its  behalf.  The  pleadings  and  the 
evidence  show  that  the  Bachelor  Company 
never  knew  of  the  bringing  of  tbe  suit  or  the 
giving  of  the  bond  antll  after  Its  execution, 
when  tbe  Indemnifying  bond  was  given  by  the 
parties  Interested  In  obtaining  the  injunction." 
Upon  the  question  whether  the  Indemnifying 
bond  was  executed  at  tbe  Instance  of  the 
Bachelor  Transportation  Company,  we  quote 
the  following  from  the  plaintiff's  replication: 
"That,  as  a  condition  precedent,  and  as  an 
Indemnity  to  them  for  signing  said  bond,  said 
sureties,  the  defendants  Thomas  and  Bryant, 
required  the  said  transportation  compnny  and 
other  persons  Interested  to  furnish  them  with 
an  Indemnity  bond  In  tbe  sum  of  two  thou- 
sand dollars.  Indemnifying  and  protecting 
them  against  all  loss  or  damage  they  migbt  sus- 
tain by  reason  of  their  signing  as  such  sureties, 
of  which  indemnity  bond  tbe  following  is  a 
<»py."  Here  follows  a  copy  of  the  bond.  Fur- 
ther, upon  the  same  question,  Edward  HIggin, 
the  president  of  the  transportation  company, 
and  a  witness  for  the  plaintiff,  testifying  con- 
cerning the  Indemnifying  bond,  nld:  "As  I 
remember,  the  transportation  company  and 
others  were  required  to  furnish  a  bond.  Oth- 
er people  signed  It."  Who,  besides  the  com- 
pany, were  required  to  furnish  the  bond,  the 
evidence  nowhere  discloses.  In  view  of  the 
foregoing,  we  feel  safe  in  saying  that  the 
statement  In  the  opinion  that  the  bond  was 
executed  at  the  instance  of  tbe  transportation 
company— that  Is,  that  the  company  procured 
its  execution  In  response  to  the  demand  of 
Thomas  and  Bryant— Is  not  an  assumption. 
Furthermore,  when  It  procured  the  execution 
of  tbe  Indemnifying  bond,  It  must  have 
known,  even  If  it  did  not  know  before,  of  the 
bringing  of  the  suit  and  tbe  giving  of  the  In- 
JuuctloB  bond,  and,  by  furnishing  the  Indem- 
nifying bond.  It  at  least  ratified  the  acts  of  the 
party  assuming  to  represent  It  in  lirlnging  the 
suit,  and  In  subscribing  its  name  to  tbe  In- 
junction bond,  and  procuring  Thomas  and 
Bryant  to  sign  the  bond  as  sureties. 

Tbe  Temalnlng  objection  to  the  opinion  Is  as 
follows:  "The  opinion  assumes  that  the  money 
of  the  transportation  company  was  actually 
In  hand,  and  voluntarily  surrendered.  The 
evidence  shows  ttiat  a  certain  amount  of  mon- 
ey due  the  Bachelor  Company  was  gamlsbed, 
and  that  no  proceedings  were  taken  to  ascer- 
tain the  liability  of  the  garnishees,  but  that 
a  motion  was  made  to  set  aside  the  Judgment, 
aud  vacate  such  garnishment  proceedings,  and 
such  motion  was  about  to  prevail,  when  the 
garnishees  were  released  by  the  acts  of  the 
appellee."  Again  we  have  recourse  to  the 
testimony  of  Mr.  HIggin,  the  transportation 
company's  president;  "Q.  And  then  were  you 
■served  with  summons  In  this  suit?  A.  Yes, 
sir;  Mr.  Osbora  (wasn't  it?),  a  constable  em- 
ployed by  Mr.  Wason,  served  me  with  sum- 
uious.  Q.  Then  you  did  not  notify  Mr.  Pierce, 


or  some  one,  to  attend  to  it  for  yon?  A.  I  did, 
and  the  county  attorneys.  Q.  And  tbe  next 
thing  you  knew  tliere  was  a  Judgnient  ren- 
dered against  you?  A.  Yes,  sir.  Q.  And  an 
execution  out?  A.  Yes,  sir.  Q.  A  Judgment 
for  11.130,  I  brieve,  wasn't  It?  A.  Yes.  air. 
Q.  Then  they  levied  upon  a  lot  of  your  prop- 
erty? A.  Yes,  sir.  Q.  They  secured  money 
coming  to  you  from  the  New  York  Chance 
Mining  Company  and  the  Amethyst  Uining 
Company?  A.  Yes;  some  $4.SO0  th^  tied 
up."  Further  on,  speaking  of  the  agrcement 
for  the  vacation  of  tbe  Judgment  and  the  re- 
call of  the  execution,  tbe  same  witness  testi- 
fied: "Q.  Now,  in  pursuance  of  tliat  stlpnla- 
tlon,  th^  released  all  this  attachment  and 
garnishee  process  against  your  property?  A. 
Yes,  sir.  Q.  And  you  got  back  your  $4,300? 
A.  Yes,  sir."  It  is  an  luference  from  the  tes- 
timony that  the  money  was  secured  by  gar- 
nishment upon  the  execution,  and  It  may  also 
be  Inferred  that  a  motion  of  some  kind  was 
Interposed  by  the  company,  having  for  Its  ob- 
ject the  relieving  of  the  company  from  tlie 
garnishment  Upon  all  this  the  evidence  b 
Inferential,  and  not  direct;  but  that  the  mo- 
tion, whatever  it  was,  was  abom  to  prevail, 
is  a  pure  assumption  of  counsel.  It  is  entire- 
ly clear  that,  by  means  of  an  execution,  issued 
upon  a  Judgment  which,  so  tar  as  the  recotd 
shows,  was  valid  and  enforceable,  $4,300  t€ 
the  company's  money  was  in  some  manno' 
levied  upon;  and  It  Is  also  clear  that.  In  rfrtue 
of  tbe  stipulation,  the  money  was  released  by 
the  plalntltr,  and  the  company  permitted  to 
receive  It  In  respect  to  the  securing  of  tbe 
money  by  means  of  the  execution,  and  Its  sub- 
sequent voluntary  release  to  the  company  by 
tbe  plaintiff,  we  see  no  reason  for  changing, 
in  any  partlcnlar,  the  language  of  the  opinion. 

Objection  is  made  in  ailment  to  the  dis- 
tinction taken  in  the  opinion  between  an  in- 
demnity upon  the  principal's  property  and  an 
indemnity  by  bond.  The  asertton  is  also  made 
that  the  subscribers  to  the  indemnifying  bond 
were  themselves  the  real  parties  In  Interest, 
and  hence  were  not  sureties,  within  tlie  gen- 
erally accepted  meaning  of  the  term.  We 
can  Qnd  no  evidence  In  support  of  the  state- 
ment. Our  knowledge  of  the  tacts  is,  and 
can  be,  olrtalned  only  from  tbe  record;  and. 
in  so  tar  as  its  disclosures  are  concerned, 
tliese  bondsmen  were  sureties  merely,  and,  as 
such,  entitled  to  all  the  consideration  and  pro- 
tection which  the  law  extends  to  sureties. 
Their  liability  depended  upon  the  liability  of 
Thomas  and  Bryant,  and  the  liability  of  the 
latter  was  contingent  upon  the  tallure  of  the 
transportation  company  to  pay  the  costs  and 
damages  awarded  against  It  In  case  of  the 
dissolution  of  the  Injunction.  Payment  by  ft 
of  these  costs  and  damages  would  discharge 
the  obligors  upon  the  Indemnifying  bond,  be- 
cause It  would  extinguish  liability  upon  tbe  In- 
junction bond;  and  any  act  which  wor'd  op- 
erate to  relieve  the  sureties  upon  the  Injuno 
tlon  bond  from  liability  would  have  the  same 
effect  on  the  Indemnifying  bondsmen.  Ttaou- 
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as  and  Bryant  conld  not,  either  by  coUaalOD 
with  the  plaintiff,  or  by  negligently  suffering 
judgment  to  go  against  them,  deprive  their 
bondsmen  of  the  defense  that  the  plaintiff 
toad,  by  hbs  own  Toluntary  act,  extinguished 
Ma  right  of  action  against  Thomas  and  Bry- 
ant, and  that,  by  the  extinguishment  of  the 
tatter's  UabUlty,  their  Uabillty  was  also  extin- 
gulBhed.  The  nature  of  the  Indemnity  taken 
by  Thomas  and  Bryant  was  not  such  -as  to 
reader  them  responsible,  notwithstanding  the 
release  of  tbeir  prindpaL  The  peUtion  for  a 
rebearinv  will  be  denied. 


McCUNB  et  aL  T.  PB!OPI/B:!i 
<Conrt  of  Appeab  of  Colorado.    Sept  14,  1896.) 

CutKKS  or  Court— Failukb  to  Tukn  Otbh  Monbx 
—Action  on  Boxd— Judoubnt  as  Evidsncb. 
In  a  BUit  on  the  bond  of  a  clerh  of  court, 
cooditioQed  to  pay  over  ail  money  receiTed  by  him 
reasoa  of  his  office,  for  failure  to  turn  over  to 
im  SDCceasor  money  depusited  by  one  of  the  par- 
ties  to  an  action,  the  record  of  the  jodgment  in 
«Dch  action,  containing  a  recital  of  the  deposit 
Trith  the  clerk,  and  an  order  for  the  appiicatiuu 
thereof  to  the  satisfaction  of  the  judgment,  is  ad- 
mis^ble. 

Appeal  from  district  court.  Mesa  county. 

Action  by  the  people  of  the  state  against  Ad- 
dison J.  MeCvue  and  others,  on  the  otHclal 
txind  of  Artbtu*  P.  Cook  as  clerk  of  the  district 
court  of  Mesa  county.  Judgment  for  plaintiff, 
and  defeDdaatfl  appeal.  AfUrmed. 

Ohas.  F.  Caswell,  for  appellants.  Lyman  I. 
Henry,  Dlst.  Atity..  mui  Henxy  W.  Boss,  tor  the 
People. 

RBBD,  P.  J.  Suit  brought  by  amidlee 
against  appellants,  who  were  sureties  upon  the 
ofllclal  bond  oS  Arthur  P.  Cook,  formerly  clerk 
of  the  district  court  of  Mesa  county,  to  recover 
certain  money  recelvea  by  Oook  offldoUy. 
The  claims  sued  for  were:  (1)  Fines  collectedt 
from  flundry  parties  named,  amonntlug  to  sev- 
OHl  hundred  dollars,  about  which  thei'e  Is  no 
cootroveray;  the  correctness  of  that  portion  of 
the  Judgment  being  apparently  admitted.  (3) 
The  ctmtroTerted  Item  of  $1,047.10  will  be  un- 
derstood from  the  fbUowing  papers: 

*lt  Is  stipulated,  by  and  between  counsel  In 
this  cause,  that  the  $1,017.00  b»etofore  paid 
-Uito  the  hands  of  Arthur  P.  Cook,  clerk  of  the 
dlstriet  court  by  school  district  No.  1,  In  the 
case  of  Thomas  Smitb  against  School  District 
No.  1,  was  nerei  paid  over  by  the  said  Cook 
to  bis  successors  In  office,  D.  T.  Stone  or  W. 
8.  Wallace;  It  is  further  stipulated  tbait  the 
said  salt  of  Smith  against  the  school  dlstriet 
was  a  cItU  suIl,  brought  by  said  plaintiff  to 
racorer  from  the  school  district,  as  defendant, 
the  said  sum.  It  Is  farther  stipolated,  hy  and 
between  counsel  In  this  case,  that  the  whide 
record  In  the  case  of  Thomas  Smith  aggalnst 
Scho(d  District  No.  1  may  be  considered  as  be- 
ing Introduced  In  testimony  here,  subject  to 

^  Tlehearing  denietl  Dwoibar  14.  1800. 


such  ob^etftton      cotmsel  ft>r  the  defendant 

may -see  llt:to  make  beieafter." 
And  the  record  and- certificate  as  follows: 
*'Be  it  remembered,  tiuit  heretofore,  and  on. 
to  wit,  the  11th  day  of  October,  18»2,  the  same 
being  one  of  the  Judidal  days  of  the  Octot>er, 
A.  D.  1892,  term  of  said  court,  the  following 
order  was  made  and  entered  of  record  in  said 
court,  and  in  the  chereln-entitied  cause,  as  fol- 
lows: Thomas  U.  Smith  vs.  School  Dlsttict 
No.  1.  The  court  haTlug  ordered  that  Judg- 
ment be  ente*^  herein  In  accordance  with  the 
verdict  of  the  Jury,  now,  therefore,  It  Is  consid- 
ered by  the  court  that  the  plaintiff  do  have 
and  recover,  of  and  from  the  said  defendant, 
the  sum  of  nine  hundred  and  ninety-two  and 
sixty-five  one-hundredths  dollars  ($1^.65),  so 
by  the  Jury  aforesaid  assessed,  together  with 
his  costs  in  this  behalf  laid  out  and  expended, 
to  be  taxed;  and  it  appearing  to  the  court, 
from  the  pleadings,  evidence,  and  files  In  this 
action,  that  the  defendaot  has  heretofore  paid 
into  court,  In  ssld  action,  the  sum  of  ten  hun- 
dred and  forty-beven  and  tm  one-hundredths 
dollars  (1,047.10),  therefore  It*  Is  further  or^ 
dered  that  said  moneys,  or  so  much  thereof  as 
may  be  necessary  to  satisfy  the  judgment  here- 
in, shall  be  appropriated  and  used  in  satis- 
faction of  said  Judgment.' 

"State  of  Colorado,  County  of  Mesa— es.; 
I,  B.'F.  Jay,  clerk  of  the  district  court  of  Mesa 
county,  in  the  smte  aforesaid,  do  hereby  cer- 
tify the  atxive  and  foregoing  to  be  a  true,  per- 
fect, and  complete  copy  of  tlie  judgment  or 
order  of  court  offered  In  evidence  In  a  certain 
cause,  pending  In  said  court,  wherein  The 
People  ex  rel.  D.  T.  Stone,  clerk,  are  plahitiffs, 
and  A.  J.  McCune  et  al.  defendants.  And  I 
further  certify  that  no  other  or  farther  mo- 
tion or  order  of  the  court  or  Judge  concerning 
said  sum  of  money,  to  wit,  the  sum  of  ten 
hundred  and  forty-seven  and  ten  one-hun- 
dredths dollars  ($1,047,10),  or  the  payment  of 
the  same  Into  the  court,  or  to  tbe  clerk  of  said 
court,  appears  of  record  In  said  cause  of  Smith 
against  School  District  Na  1.  B.  F.  Jay, 
Clerk." 

The  case  was  tried  to  the  court.  The  find- 
ing of  the  court  on  the  item  In  controversy 
was  as  follows:  "The  court  doth  further  find 
that,  during  the  time  the  said  Cook  was  clerk 
of  this  court,  be  did.  In  his  ofilcial  caimcity, 
and  by  virtue  of  his  office,  receive.  In  the  case 
of  Thos.  H.  Smith  vs.  School  District  No.  1, 
a  cause  there  pending  In  this  court,  tbe  sum 
of  ten  hundred  and  forty-seven  dollars  ($1,- 
047);  that  final  Judgment  has  been  rendere  l 
In  said  cause,  and  the  money  so  received  by 
the  said  clerk  was  by  the  provisions  thereof 
directed  to  be  applied  thereon;  that  at  the 
time  the  said  clett  received  said  fines,  and  at 
the  time  he  received  the  said  money  In  the 
case  of  Smith  vs.  School  District  No.  1,  and 
at  the  time  of  the  rendition'  of  the  jud^rnt 
In  said  action,  the  defendants  herein  were 
the  sureties  upon  the  official  bond  of  said 
Cook  as  clerk  of  this  court;  that  said  Conk 
has  vacated  said  office,  and  failed  to  turn 
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over  to  hie  tuccessora  the  fines  and  moaeyi 
by  him  so  rewired  aforesaid,"— remltins  In 
a  Judgment  againat  the  defendant  sureties  for 
$1,607,  from  wblcli  the  weal  was  proae- 

cuted. 

Upon  the  trial  the  foregoing  record  In  the 
case  of  Smith  vs.  School  District  No.  1  was 
put  In  evidence  over  the  objection  of  the  de- 
fendants, and  an  exception  talcen.  The  sup- 
posed errors  relied  upon  and  urged  by  coun- 
sel are  stated  as  follows:  "The  court  erred 
in  findlDg  and  holding  that  the  Judgment  in 
the  case  of  Thos.  H.  Smith  vs.  School  Dis- 
trict No.  1  for  the  siun  of  |1,047  was  evi- 
dence in  this  case  to  charge  the  bondsmen 
of  Arthur  P.  Cook,  clerk,  or  that  It  was  evi- 
dence for  any  purpose  whatever.  (5)  The 
court  erred  in  ruling  and  finding  that  such 
Judgment  was  evidence  to  cbarge  the  defend- 
ants as  boD'lamen  on  the  official  bond  of  Ar* 
thur  P.  Cook,  and  in  holding  that  said  Judg- 
ment was  sufficient  evidence  to  support  a 
Judgment  herein  against  defendants  for  the 
said  sum  of  $1,047."  The  official  bond  ap- 
pears to  be  the  ordinary  statntoty  bond,  con- 
taining the  fbllowlng  provisions:  "That,  if 
the  said  Arthur  P.  Cook  sliall  well  and  faith- 
fully perform  and  execute  the  duties  of  the 
office  of  clerk  of  the  district  court  of  Mesa 
county,  during  his  continuance  In  office,  and 
sliall  pay  over  all  moneys  that  may  come  Into 
his  hands  as  clerk  of  the  district  court  of  Mesa 
county,  to  all  persons  entitled  to  the  same, 
and  shall  deliver  to  his  successor  ail  moneys, 
books,  papers,  and  other  things  pertaining  to 
his  office,  which  may  be  so  required  by  law. 
then  the  said  bond  should  be  void;  otherwise, 
to  remain  in  full  force  and  effect"  The  ccm- 
tentlon  of  counsel  is  that  the  record  of  the 
Judgment  In  Smith  vs.  School  District  was 
Inadmissible  "to  charge  the  bondsmen  of  Ar- 
thur P.  Cook"  for  the  following  reasons: 
"That  the  suit  against  school  district  includ- 
ed none  of  the  parties  to  this  suit,  nor  was  it 
a  suit  against  Cook.  *  *  «  To  be  effectual 
the  Judgment  in  Smith  vs.  School  District  No. 
1  must  have  been  res  Judicata  as  to  the  suit  of 
People  TS.  McCune  et  aL  But  •  •  *  the 
parties  are  different,  the  subject-matter  Is  dif- 
ferent, the  equity  of  the  parties  Is  diltereut, 
and  the  cause  of  action  is  different  We  tiave 
had  no  opportunity  to  defend  agalnat  the 
wrongful  entry  of  such  Judgment.  We  in- 
sist that  the  Judgment  is  wrong.  We  Insist 
that  we  are  not  bound  by  it,  right  or  wrong, 
neither  ourselves  nor  Mr.  Cook  having  been 
a  party  to  the  original  Smith  vs.  School  Dis- 
trict No.  1  suit" 

It  is  evident  that  counsel  misapprehended 
the  Intention  In  Introducing  It  and  the  legal 
effect  of  such  Introduction.  Neither  the  In- 
tention nor  effect  was  to  charge  the  defend- 
ants with  that  Judgment,  or  In  any  way  to 
make  them  responsible  for  it  Cook  and  his 
sureties  had  covenanted  that  Cook  "should 
pay  over  all  moneys  that  came  Into  his  hands 
as  clerk  of  the  district  court  *  *  *  to  all 
persons  entitled  to  the  same,  and  deliver  to 


his  successor  all  moneys,"  etc.,  "pertalniiiK 
to  the  <^ce."  The  allegation  was  that  thi^ 
item  of  $1,047  came  to  the  hands  of  Oook  ia 
his  official  capacity,  and  that  he  had  ntither 
paid  It  to  the  party  entitled  nor  delivered 
It  to  his  successor.  The  inquiry  was  as  to 
the  amounts  In  which  Cook  was  indebted,  fbr 
which  his  sureties  could  be  held,  and  the 
Judgment  was  put  in  evldmce  to  establish 
that  Item.  It  was  probably  considered  the 
best  evidence,  and  certainly  fixed  the  amount 
of  that  defalcation  beyond  controversy.  It 
was  not  the  only  method  of  proof.  Any  evi- 
dence of  the  official  receipt  and  failure  to  pay 
would  have  been  competent  and  we  know  of 
no  good  reason  why  the  Judgment  record  in 
the  case  was  not  competent  to  estaUisfa  the 
facts.  Neither  of  the  two  authorities  cdted 
by  counsel  for  appellants  stistain  his  poaltlou. 
In  Cooper  v.  Reynolds,  10  Wall.  308,  the  court 
said:  "The  record  In  this  case  Is  Introduced 
collaterally  as  evidence  of  title  in  another 
suit  between  other  parties,  and  before  a  court 
which  has  no  Jurisdiction  to  reverse  or  set 
aside  that  Judgment  however  erroneous  it 
may  be.  Nor  can  it  disregard  that  Judgment, 
or  refuse  to  give  It  effect  on  any  other  grouud 
than  a  want  of  Jurisdiction  in  the  court  that 
rmdered  it  *  *  *  This  principle  has  been 
often  held  by  this  court  and  1:^  all  courts,  and 
It  takes  rank  as  an  axiom  of  the  law."  See. 
also,  Whart  Bv.  S  828;  2  Freem.  Judgm.  } 
417;  2  Black,  Judgm.  {  604;  King  t.  Oiaae. 
15  N.  H.  fi;  Copp  V.  McDugaD.  9  Mass.  1; 
Lee  V.  Clark,  1  HIH.  S9. 

The  Judgment  of  tbe  district  court  1>  af- 
firmed. Affirmed. 


CONWAT  et  aL  V.  SMITH  MBBGANTILB 
CO.  et  aL 

(Supreme  Court  of  Wyondug,    Dee.  12,  1890) 

PlTMBlIT  —  CBBOK  ox  IlfSOLTBRT  B^ITK  —  WBSX 
Valid  Pathbnt— Imrolvbst  CoRPoai.TiOR8 
— FaspBRBNCs  or  CRiDnoa. 

1.  A  check,  given  to  a  cnatomo'  a  bank  In 
payment  of  an  Indebtedness,  and  accepted  1^ 
tMth  the  payee  and  the  bank,  operates  as  payment 
of  the  indebtedness,  without  regard  to  whether 
it  is  drawn  against  fnnda,  or  is  actually  paid  bj 
the  bank,  where  the  account  of  the  payee  with 
the  bank  Is  at  the  time  overdrawn  to  an  amount 
laiver  tlian  the  check. 

2.  A  corporation,  though  Insolvent  may  give 
a  bona  fide  preference  to  a  creditor;  and  a  trans- 
fer of  property  to  one  of  its  stockholders,  in  cod- 
slderanon  of  bis  assumption  of  debts  due  certain 
creditors,  is  valid,  as  against  other  creditiM^ 
where  a  fair  price  is  thos  realized  for  the  property. 

Error  to  district  court  Natrona  coanty; 
J.  W.  Blake.  Jti6ge. 

Creditors'  suit  by  C(mway  &  NIckerbodku 
and  others  against  the  Smith  Mercantile  Com- 
pany, John  B.  Okie,  and  others.  Judgment  Id 
favor  of  defendant  Okie,  and  plalittUBi  bring 
error.  Affirmed. 

C.  C.  Wright  and  Allen  O.  FiAer,  for  plain- 
tiffs In  error.  Burke  &  Vowler  and  A.  T. 
Butler,  for  defendants  In  wror. 
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OOXAWAT,  J.  Tbe  petition  In  tUs  case  Is 
In  the  natore  of  a  creditors'  bill,  tntnigbt  1^ 
Judgment  creditors  of  the  defendant  in  error 
the  Smith  Mercantile  Oompany,  a  oorporatiw, 
to  reach  and  subject  to  tiw  payment  of  their 
Judgments  assets  of  the  company  which  ooold 
not  be  reached  by  execatl<ni.  1%e  Smith 
Mercantite  Company  vaa  IncOTporated  by  co^ 
tiflcate  at  Incorporation  dated  and  ackno^- 
edged  on  February  17,  1883.  The  incorpo- 
rators were  L.  Smith,  IB.  B.  Shafloer,  and 
W.  F.  Lniger,  Jr.  Article  6  of  this  certlfl- 
-cate  provided  that  the  numbor  of  trustees 
should  be  three,  and  tbat  L.  B.  Smith,  B.  B. 
ShaflCher,  and  W.  F.  Longer  should  be  trus- 
tees for  the  first  year.  'Xlie  first  meeting  of 
these  trustees  was  held  on  Fehmary  17,  1888. 
At  this  meeting  L.  Smith  was  elected  incsl- 
dent  W.  F.  Lougw  vice  iMWsldent,  and  B.  B. 
Shaflhw  treasurer  and  secretary  of  the  cor^ 
poratlon.  The  copcnatlon  began  business 
with  a  stated  ci4>ltal  of  ¥10,00a  This  dvd- 
tal  omsUited  of  a  sbxft  of  goods  valued  at 
$8,200^  contributed  by  L.  Smith  and  B.  a 
SbafCuer,  and  two  notes,  one  tor  98,000  and 
one  for  93300^  contributed  "by  John  B.  Okie. 
It  aroears,  fmn  the  erldenee,  that  John  B. 
Okie  was  known  as  a  man  of  conrtdeiable 
means,  and  that  these  notes  eoidd  be  made 
available  as  business  capital,  either  by  pla- 
cing them  as  collateral  security  for  goods,  or 
1^  seUIng  them  to  some  bank  or  banks.  Sliaif- 
ner  was  maO  route  agent  on  the  raUroad,  one 
of  his  stopping  places  being  Casper,  the  place 
of  boBlness  of  the  oorpomtion.  John  B.  Okie 
was  a  wool  grower,  and  was  at  Oasper  occa- 
sionally. L.  Smith  was  president  at  the  cor* 
potation,  and  actual  manager  in  charge  of  the 
buslnefls.  About  the  time  of  the  Incorpora- 
tion of  the  Smith  Mercantile  Company,  the 
copartnnahip  of  L.  Bmlfii  ft  Co.,  bankers,  was 
formed.  It  had  a  nominal  cai^tal  of  91,000^ 
mme  of  wUeh  was  ever  paid.  Of  this  c^tal 
fl60  was  to  be  contributed  by  U  Smith,  9160 
by  B.  B.  StaStaer,  and  $680  by  John  B.  Okie, 
L.  Smith,  presldoit  and  manager  of  the  Smith 
MercanUle  Company;  was  cashier  of  this  bank. 
Tbia  bank  used  the  same  office  room  with  the 
Smith  Mercantile  Company.  It  Is  dalmed  by 
plalntlfliB  in  error  and  Interrenera  that  the 
bai^  was  merely  auxiliary  to  the  mercantile 
company,  and  was.  In  effect,  part  of  its  busl- 
nesB.  In  June,  1808,  the  Smith  Mercantile  Com- 
pany was  ascertained  to  be  in  financial  straits, 
li.  Smith  A  Co.,  bankers,  woe  insolvent  On 
June  2401  nether  institution  was  open  for 
business.  They  were  both  closed  by  the 
stockholders  of  the  Smith  Mercantile  Com- 
pany and  the  partnos  in  L.  Smith  A  Co., 
bankets.  These  stockhotders  and  paitners 
were  L.  Smith,  B.  B.  Shalfnor,  and  John  B. 
Okie.  The  account  of  the  Smith  Mercantile 
Company  was  largely  overdrawn.  The  bank 
was  liable  to  depositors  In  eonald«able  sums, 
the  oact  amount  of  which  does  not  appear, 
with  ohly  about  $80  cash  aa  hand.  On  the  dis- 
solution Mr.  Okie  received  the  stotft  of  goods 
of  the  Smith  Mercantile  Oompany  on  consid- 


eration of  his  assuming  tbe  indebtedness  of 
the  company  to  the  bank  of  $1,700  or  $1,800, 
the  llablUtles  of  the  bank,  a  debt  to  Kellogg 
&  Co.  of  over  $1,600^  the  payment  of  which 
he  had  already  guarantied,  and  claims  against 
the  Smith  Mercantile  Oompany  in  the  hands 
OC  Attorney  Butlo-  for  coUectkm  of  over  $900. 
These  liabilities  were  then  estimated  at  $8,- 
802.4%  but  proved  to  be  something  more  than 
that  amount  He  was  owing  tbe  Smith  Mer- 
cantile Company  about  $MS0.for  goods,  which 
amount  he  paid  by  hia  die<^  on  the  bonk  of 
L.  ^ith  ft  Co.,  bankers.  He  bad  previously 
paid  his  note  of  $8,000  to  the  Smith  Mercan^ 
tile  Company,  and  had  paid  $800  on  the  note 
tor  $3,800,  and  had  accepted  stodc  In  ttie  com- 
pany to  the  amount  of  $8,800  in  payment  fat 
these  sums.  The  $8,000  note  had  been  sup* 
rendered  to  him  on  payment  and  the  $8300 
note  was  surrendered  to  blm  on  the  diasolntlon 
of  the  firm.  TUs  last  note  had  not  passed 
out  of  the  hands  of  the  company  at  that  time. 
The  other  note  had  been  placed  with  D.  M. 
Steele  ft  Co.  to  secure  payment  fiHr  a  bill  of 
goods. 

PlalntiffM  in  tarn  brought  this  action  in 
the  district  court  for  Natrona  county.  They 
attack  the  sale  of  the  stock  of  goods  to  John 
B.  Okie  as  without  any  ccmsideratton,  and  as 
a  fraud  on  (vedltors  of  tbe  Smith  Mercantile 
Company.  They  ask  that  Okie  be  held  to  ac- 
count for  the  valne  of  the  goods,  which  th^ 
allege  to  be  $7,000:  John  B.  Okie  mortgaged 
the  goods  to  a  H.  King  ft  Co.,  and  mOA  them, 
snbject  to  this  mortgage,  to  his  brother.  Fred- 
rick W.  Okie.  These  transfers  are  also  at- 
tacked as  fraudulent  PlaintltTs  In  error  also 
allege  tbat  the  check  of  John  B.  Okie  to  the 
company  In  payment  of  hie  account  has  not 
hem  judHf  and  ask  that  he  be  held  to  ac- 
count for  that  amount  They  also  allege 
that  at  the  time  of  the  dissolution,  Okie  was 
the  owner  of  68  shares  of  the  stock  of  the 
Smith  Mercantile  Oompany.  of  the  par  value 
of  $100  per  share,  and  tbat  his  notes  tat 
$6300  were  given  to  the  company  in  pi^moit 
for  this  stodc.  for  which  he  had  subscribed 
at  the  time  of  the  Incorporation  of  tbe  com- 
pany. They  ask  that  he  be  hdd  to  account 
tat  the  unpaid  balance  of  these  notes.  Plain- 
tifla  In  error  brought  this  action  fOr  them- 
selves and  for  "all  and  any  such  creditors  of 
said  defendant  the  Smith  Mercantile  Com- 
pany as  may  desire  to  join  in  this  action." 
Twenty-two  intervening  petitions  and  four 
s^iarate  answers  of  other  creditors  of  the 
Smith  Mercantile  Company  are  filed,  setting 
up  claims,  judgments,  attachment  Hens,  etc. 
They  also  reafilrm,  in  substance,  the  princi- 
pal allegations  of  the  petition  of  plalntitTs  In 
error.  E.  B.  Shalfnar  also  intervenes,  repre- 
senting that  be  has  Intereste  antegonlstic  to 
boOi  plaintUfs  and  defendants.  He  allies 
tbat  bis  Interest  In  the  stock  of  goods  con* 
tributed  by  himself  and  L.  Smith  was  $2,200; 
that  L.  Smith's  interest  was  $1,000;  that  he 
(Shaflner)  waa  a  route  mall  agent  on  a  rail- 
way, and  atopped  at  Oasper  every  second 
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nlRht,  bat  that  L.  Smith  had  charge  of  the 
business,  and  sold  the  goods  to  Okie  in  fraud 
of  his  (SbaSner's)  rights.  The  bill  of  sale, 
however,  is  signed  by  himself  as  secretary 
and  treasurer  of  the  Smith  Mercantile  Com- 
pany, as  well  as  by  L.  Smith,  president,  and 
It  bears  the  corporate  seal  of  the  company. 
The  Smith  Mercantile  Company  also  an- 
swers, by  E.  B.  Shaffner,  Its  secretary  and 
treasurer.  It  admits  the  principal  allegations 
of  the  petition  of  plaintiffs  and  of  the  peti- 
tion of  Interveners,  and  seta  up  additional 
debts  of  Itself,  which  it  alleges  should  be 
paid.  It  also  alleges  that  John  B.  Okie  has 
misappropriated  and  squandered  Its  assets. 
It  aska  that  John  B.  Okie  be  retfuired  to  pay 
into  court  the  proceeds  of  the  stock  of  goods, 
the  amount  of  bla  account  with  Itself  for 
goodft,  the  balance  of  his  notes  at  one  time 
held  by  the  company,  and  that  the  creditors 
of  the  company  shall  be  paid  therefrom,  and 
the  remainder  distributed  among  the  stook- 
holders<  Hen  are  a  large  number  of  parties 
sutntantially  agreeing  as  to  what  should  be 
done.  John  B.  Okie  alone  dissents.  He  de- 
nies all  liability.  It  Is  sought  to  require  him 
to  pay  Into  court  (1)  Uie  unpaid  balance  of 
his  aotea  at  one  time  held  by  the  Hmlth  Mer- 
oantllft  Oompany,  ^500,  with  interest;  (2) 
the  amount,  of  his-  aceount  with  the  compar 
ny,  $1.40tt  or  |1,460;  &)  the  value  of  the 
sto^  of  goods.  It  Is-  further  urged  that  he 
should,  be-  required  to  pay  the  creditors  of 
the  company  because  he  authorized  certain 
misleadlng.repEeseiktatlons-as  to  the  financial 
condition  of  the  company,  which  were  made 
by  Ij.  Smltb,  and  upon  which  the  credits 
were;  obtained.  Tbe  flndlnga  of  fact  by  the 
trial,  omut  were  In  favor  of  John  B.  Okie. 
The  question  here  la  whether  there  la  suffi- 
cient ev1d«ice  tn  sustain  these  findings.  It 
la  not  whether  this  court;  from  the  written 
repoirt.  of  the  evidence,  would  so  flod.  The 
trial  OQurt  had  most  of  the  principal  wit- 
nessea  btfore  It,  giving  that  court  the  better 
opportunity  to  Judge  of  their  character  and 
eremhlUty.  See  Marahall  v.  Bugg  (Wyo.)  4A 
Pao.  70». ' 

1.  li.  Smitli  and  B.  B.  Sbaffner  testify  that, 
In  the' negotiations  leading  up  to  the  Incorpo* 
ration  of  the  Smith  Mercantile  Company, 
John  B.  Okie  agreed  to  take  US  shares  of 
stodi  at  $100  per  share,  and  that  his  notes 
tor  that  amount  were  given  In  payment  for 
the  stock.  John  B.  Okie  testifies  that  these 
notes  were  given  aa  accommodation  notes  at 
the  time,  to  be  used  to  raise  the  money  on 
to  buy  goods  or  pledged  as  security  for 
goods.  The  finding  of  fact  on  this  point  by 
the  trial  coart  was  Id  Cavor  of  Okie,  and 
there  are  circumstances  indicating  that  the 
nnderstandlDg  of  the  negotiations  by  Smith 
and  Shattner  or  their  recollection  Is  at  fault 
The  witnesses  all  agree  that  nothing  was 
given  la  ^change  for  the  notes  at  the  time 
of  the  Incorporation  of  the  company.  Smith 
and  Sbaffner  say  the  reason  the  certlflcaus 
of  stock  wen  not  dellrered  at  that  time  waa 


that  they  had  not  then  procured  their  book 
of  blank  certificates  of  stock.  If  they  are 
correct  ia  this,  there  would  seem  to  be  no 
reason  apparent  why  the  certificates  were 
not  alt  delivered  to  Okie  at  once  upon  the  re- 
ceipt of  the  book.  But  the  testimony  of 
Smith  and  Sbaffner  shows  that  this  was  not 
done.  The  notes  were  used  in  a  manner  that 
Indicates  they  were  accommodation  notes. 
The  note  for  $3,000  was  pledged  to  D.  M. 
Steele  &  Go.  for  goods.  It  was  afterwards 
paid  by  Okie,  and  certificates  of  stock  issued 
to  him  to  that  amount  Okie  also  paid  $300 
cm  the  other  note,  which  was  for  $3,800,  and 
received  certificates  of  stock  to  the  amount 
of  $800,  making  $3,300  In  all.  And  the  $3,MX) 
note,  was  afterwards  surrendered  to  Okie 
without  payment  of  any  portion  of  the  $3,500 
remaining  unpaid.  If  Okie  had  received  con- 
a^deratlon  for  this  $3,S00,— that  Is,  If  It  were 
not  accommodation  paper,— thia  surrender  is 
Inexplicable  on  any  business  principles.  The 
claim  that  Okie  forced  the  surrender,  or 
could  do  so,  Is  Incredible.  He  was  not  an 
othcer  of  the  company.  He  was  merely  a 
stoekholderi  and,  no  doubt  used  his  influence 
as  a  stockholder  with,  the  offloesa  of  the  com- 
pany. The  testimony  doea  not  itaow  dmem. 
practiced  or  attempted. 

2.  Just  before  the  dissolution  of  the  Smith 
Mercantile  Company,  John  B,  Okie  was  In- 
debted to  it  for  goods  to  the  amount  of  about 
$1,450.  He  gave  his  check  for  the  amount  on 
the  bank  of  L.  Smith  &  Co.,  bftokers.  This 
bank  at  the  time  was  Insolvent.  But  the  ao- 
count  of  the  Smith  Mercantile  Company  with 
the  bank  was  overdrawn  to  aa  amount  large- 
ly In  excess  of  $1,450.  This  made  the  check 
PM*fectly  good  for  the  dlschargt  of  the  debt 
of  the  Smith  Mercantile  Company  to  the  full 
amount  of  the  check.  It  Is  Immateirlal  wheth- 
er the  bank  was  solvent  or  not  pnvided  the 
check  was  paid.  The  check  was>  Just  aa 
available  as  money  to  discharge  a  portion  of 
the  indebtedness  of  the  mercantile  company 
to  the  tMunk.  if  the  check  was  aoe^ted  by  the 
hank,  as  It  appears  It  waa.  it  is  claimed  In 
acgument  that  the  check  was  never  actually 
paid  by  Okie  to  the  bank.  There-  is  ne  direct 
evidence  upon  this  point,  hut  the  presump- 
tlODS,  under  the  facts  stated,  are  that  It  waa 
paid  to  the  mercantile  company  by  a  reduc- 
tion of  its  Indebtedness  to  the  bank.  The 
^ect  would  have  been  tiie  same  if  Okie  bad 
paid  the  Smith  Mercantile  Company  $1,450 
In  money,  and  the  company  had  deposited 
the  money  In  the  bank.  It  Is  argued  that  tht- 
bank  was  merely  an  adjunct  of  the  Smith 
Mercantile  Company,  and  the  buidness  of  the 
bank  merely  a  part  of  the  business  of  the 
company,  and  that  a  payment  by  the  com- 
pany of  a  portion  of  its  debt  to  the  bunk 
was,  In  efTect  a  payment  to  itself,  and  there- 
fore constituted  no  conslderatlou.  This  ai^ 
gument  Is  evidently  without  merit  ITm 
hank  may  have  been  used  as  an  adjunct  of 
the  hnslness  of  the  mercantile  company^  but 
Its  jiraper  bnslnesB  wan  distinct  ftom  that  of 
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tbe  compaa^.  Its  duty  to  Its  tleponltors  re- 
quired It  to  collect  the  overdrafts  of  tbe  mer- 
cantllf*  company,  as  well  as  other  debte.  It 
Is  an  dxtraordinary  proposition,  indeed,  that 
the  Smith  Mercantile  Company  could  draw 
the  money  of  depoeltors  from  the  bank  and 
not  be  re^julred  or  permitted  to  repay  it..  It 
Is  to  be  remembered  that  tblfl  bank  had  no 
paid-up  capitaL  Tbe  money  It  need  was  the 
money  of  its  customers. 

3.  At  the  time  of  tbe  closing  out  of  the 
Smith  Mercantile  Company  It  made  a  sale 
of  Its  stock  of  goods  and  tlxtnres  to  John  B. 
Okie.  Tbe  purported  consideration  was  tbe 
assumption  by  Ukfe  of  certain  debts  of  the 
company.  The  debts  which  he  assumed  are 
not  Involved  In  this  Ht^tlon.  The  twoks 
and  accounts  of  tbe  company  were  left  with 
the  otbcers  of  tbe  company  for  the  purpose, 
as  Okie  testifies,  of  making  collections  and 
paying  tbe  balance  of  tbe  company's  debts. 
There  Is  evidence  tendli^  to  show  that  they 
were  amply  sutllcIeDt  for  tbe  purpose.  In  a 
few  dayst  however,  they  were  actually  trans- 
ferred, by  Informal  assignment,  to  <JuBtave 
BL  Spargnr  and  R,  R  ■''raser,  as  security  for 
a  portion  of  the  Indebtedness  of  the  compa- 
ny. These  parties  are  now  Mideavortng  to 
collect  tbe  same  debts  from  John  R  Okle^ 
Smith  testifies  that  tbe  sale  of  tbe  goods  to 
Okie,  as  well  as  tbe  surrender  of  his  note, 
was  forced  by  Okie,  on  the  ground  toat  he 
(Okie)  owned  a  majority  of  the  stock  of  the 
company,  and,  consequently,  had  a  right  to 
control  tbe  action  of  the  company.  This  con- 
flicts with  the  testimony  of  Okie  that  he 
never  had  more  than  3S  shares  of  tbe  stock, 
Okie's  testimony  Is  confirmed  by  tbe  stubs 
In  tbe  stock  book,  numbered  oonsecutively 
from  1  to  0.  showing  tbe  issue  of  38  shares 
to  John  B.  Okie  and  67  shares  to  Smith  and 
Sbalhter.  No  transfers  are  shown.  It  !• 
sought  to  discredit  this  book  as  evidence. 
It  appears  that  three  stubs  have  been  torn 
out  between  Nob.  7  and  8.  There  Is  some 
conflicting  testlmoay  as  to  bow  two  of  these 
stubs  came  to  be  torn  out  It  isi  not  sat- 
isfactory. The  claim  that  Okie  eontnriled 
ttae  action  of  the  company  as  tbe  owner  of  a 
majority  of  the  stock  leads  Into  dUUcultlea 
Admitting,  for  the  purposes  of  this  discus- 
sion, that  Okie  was  tbe  owner  of  a  majwlty 
of  the  stock,  this  would  not  give  htm  tbe 
right  or  power  to  compel  tbe  owners  of  a 
minority  to  take  part  of  his  stock  off  bis 
hands.  Much  less  would  It  enable  Mm  to 
direct  what  disposition  should  be  made  of 
the  asfiets  of  the  corporstion  after  his  stock 
was  reduced  to  a  minority,  or  as  part  of  tbe 
same  deal  by  which  his  stock  was  so  reduced. 

It  Is  considered  by  counsel  for  plaltttfff  in 
error  and  the  Interveners  that  the  sale  of 
tbe  stock  of  goods  to  Okie  was  In  payment 
of  Indebtedness  of  the  company  to  him.  and 
constitute  him  a  preferred  creditor.  Tbe  on- 
ly ground  that  appewrs  in  evidence  for  con- 
sidering Okie  a  creditor  of  the  Smith  Mer- 
cantile Company  Is  that,  prior  to  tiie  dissolu- 


tion of  the  company,  be  had  voluntarily^ 
guarantied  the  payment  oC  a  claim  of  Kel- 
logg &  Go.  against  the  company  for  over  $l,- 
6U0,  and  some  claims  In  the  hands  of  Attor- 
ney Butler  for  collection,  amounting  to  over 
$500.  It  appears  that  these  guaranties  were 
given  without  the  knowledge  or  request  of 
the  officers  of  the  company.  The  contract 
of  a  guarantor  is  that  be  will  pay  if  the 
principal  debtor  does  not  Okie  did  not  be- 
come primarily  liable  for  the  payment  of 
these  claims  until  he  assumed  that  liability 
In  the  arrangements  made  for  tbe  dissolution 
of  the  corporation,  and  as  part  of  tbe  agree- 
ment for  dissolution.  SbafTner  testifies  that 
Okie  threatened  the  company  with  attach- 
ment of  Its  property  If  his  demands  were  not 
complied  witb.  Okie  was  not  In  a  position 
to  attach  property  at  the  time  of  these  nego< 
tlatlons.  The  company  had  not  requested 
or  approved  of  his  voluntary  guaranties.  He 
had  paid  nothing  for  the  company.  Neither 
had  he  assumed  any  liability  at  its  request. 
He  had  very  recently  ^aeen  a  debtor,  rathw 
than  a  creditor,  of  the  campauy.  Mueb 
stress  Is  laid  upon  the  proposition  that  a  di- 
rector of  an  liuolvent  ooEporatlon  caniwt  be 
a  preferred  creditor.  If  this  be  good  law» 
It  Is  hardly  applicable  to  Okie,  for  two  rea- 
sons: U)  He  was  not  a  director.  (2)  He  was 
not  a  creditor.  The  attachement  threaten- 
ed was  at  the  bands  of  Butler.  The  alter- 
native seemed  to  be  presented  to  tbe  com- 
pany to  make  such  arrangements  as  It  did 
make  for  tbe  payment  of  creditors,  or  to 
BuSer  attachment  and  forced  sale  of  Its  prop- 
erty. The  company  ebese.  and  probablj 
wisely  chose,  the  former  course.  The  con- 
sideration of  the  sale  of  tbe  goods  to  Okie 
was  hts  aasumptloa  of  the  debt  to  Kellogg  A 
Co.,  tbe  claims  In  the  hands  of  Butler,  and 
the  debt  of  tbe  company  to  the  bank.  He 
also  assumed  the  debts  of  the  bank.  Tbe 
amount  of  tbe  debts  of  tbe  bank  is  not  shown 
in  any  mannea.  The  probable  explanatkm 
of  this  Is  that  tbe  payment  of  tbe  debts  of 
the  mercantile  company  to  tbe  bank  enabled 
the  bank  to  pay  its  debts.  The  entire  amoimt 
of  the  debts  assumed  by  Okie  was  placed  at 
$3,902.48.  It  proved  to  be  stmiewbat  in  ex- 
cess of  that  amotut  The  value  of  the  goods 
transferred  to  him  was  variously  estimated 
at  from  $3,500  to  $8,500.  The  latter  estimate 
Is  by  L.  Smith,  and  Is  largely  in  excess  of 
any  other  estimate,  and  Is  evidently  extrava- 
gant. It  is  certainly  doubtful  whether  as 
much  could  have  been  realized  from  the 
goods  for  tbe  creditors  In  any  other  manner 
as  was  realized  from  Uie  sale  to  Okie.  If 
Smith,  the  manager,  could  have  made  a 
more  advantageous  disposition  of  tbe  goods, 
be  would,  no  doubt,  have  done  so. 

It  is  urged  that  John  B.  Okie  should  be 
held  liable  to  tbe  creditors  of  the  Smith  Mer- 
cantile Company  on  account  of  certain  raif» 
leading  representations  made  by  L.  Smith 
for  the  purpose  of  obtaining  credit.  Here, 
again,  tba  finding  of  tbe  trial  oourt  that  Olds 


bad  no  knowledge  of  such  representations  Is 
enstaioed  by  the  evidence.  In  fact,  most  of 
Smith's  representations  were  strlcUy  In  ac- 
cordance with  the  facts.  The  only  evidence 
tending  to  connect  John  B.  Okie  with  any  of 
these  representations  is  to  the  effect  that  he 
was  present  on  one  occasion  when  Smith 
was  preparing  a  statement  for  the  commer- 
cial companies.  This  statement,  when  com- 
pleted, was  merely  to  the  effect  that  the  paid- 
up  capital  of  the  company  was  $10,OU0,  and 
that  $6,800  of  this  was  In  notes  of  stockhold- 
ers. At  the  time  of  the  dissolution  $3,300  of 
these  notes  had  been  paid  In  cash,  and  the 
company  held  $3,500  In  the  notes  of  stock- 
holders, Smith  and  Shaffner.  It  Is  tme  the 
transfer  of  the  goods  to  Okie,  thus  providing 
for  the  payment  of  certain  creditors,  may  be 
regarded  as  a  preference  of  those  creditors 
to  others. 

It  Is  ni^d  that  the  assets  of  a  corporation 
in  falling  clrcomstances  constitute  a  trust 
fund  for  the  beneflt^of  all  creditors  aJIke, 
and  that  no  arrangement,  resnltlng  In  any 
preference  of  a  part  of  the  creditors  over 
others,  will  be  allowed  to  stand.  Jndge 
Thompson  takes  this  view  In  his  Commen- 
taries on  the  Law  of  Corporations.  The 
great  weight  of  an'thorlty  Is  against  him. 
The  question  has  been  discussed  nnUl  It  Is 
threadbare,  and  another  discussion  here 
would  be  unprofitable.  The  kindred  proposi- 
tion Is  also  urged  that  the  sale  of  the  goods 
to  Okie  was  a  transfer  of  all  the  assets  of 
the  corporation,  and  should  be  treated  as 
a  general  assignment  for  the  benefit  of  cred- 
itors. But  It  was  not  a  transfer  of  all  the 
assets.  The  assignment  of  the  books  and 
accounts  was  not  contemplated  at  the  time 
of  the  sale  of  the  goods  to  Okie.  It  was  ac- 
tually made  several  daya  afterwards.  Judg- 
ment at&rmed. 

GEOBSBEOK,  C.  J.,  and  SCOTT,  J.  (sit- 
ting Instead  of  POTTBR^  J.,  dlsqoaUfied), 
concnr. 


CITY  OP  CHBTBNNB  v.  O'OONNBLIi. 
(Supreme  Court  of  Wyomhig.    Dec  12,  18B6.) 

Liosyss— OoocpATioM  Tax  bt  Oitt— Waooit 
UasD  FOB  Pat. 
A  tax  authorized  by  a  city  charter  to  be 
levied  on  "auctioneers,  contractors,  druggists, 
*  *  *  omnibuses,  carts,  wasoiu  and  other  ve- 
hicles used  in  the  city  for  pay,"  in  additioo  to 
the  nsoal  taxes  assessed  and  collected  ou  all  prop- 
er^, 1b  a  tax  oD  the  occupation;  and  the  fact 
that  a  defendant,  who  is  the  oWDer  of  a  wagon, 
used  it  in  one  or  two  instances  for  hire  will  not 
alone  snmrart  a  conviction  for  his  failure  to  pro- 
cure a  license  lor  such  wagon,  but  it  must  be 
shown  that  the  vehicle  is  kept  for  hire  or  use  for 
pay. 

Error  to  district  court,  Laramie  coontr;  B. 
H.  Scott,  Judge. 

Prosecution  of  Ben  0'(3onnell  by  the  city  of 
Cb^enue  for  violation  of  an  ordinance.  A 
convlctlm  before  a  p<dice  Justice  was  rerened 


on  appeal  by  the  district  court,  and  the  city 
brings  error.  Affirmed. 

B.  J.  Churchill,  for  plaintiff  In  error. 

POTTER,  J.  A  complaint  was  filed  befor* 
H.  Glafcke,  a  pcdlce  Justice  of  the  city  of 
Cheyenne,  charging  defendant  with  having 
kept  a  certain  wagon  In  said  city,  for  the  use 
of  which  by  the  defendant,  on  the  25th  day 
of  April,  1895,  be  received  compensation,  to- 
wlt,  the  sum  of  $1.25,  for  hauling  certain  rub- 
bish, and  on  the  26th  day  of  April,  1895,  the 
sum  of  $4,  for  hauling  rubbish,  without  first 
having  obtained  a  license  for  said  wagon,  in 
violation  of  section  1  of  article  7  of  "An  ordi- 
nance concerning  the  issuing  of  licenses."  On 
the  trial.  It  was  established  by  the  testimony 
that  one  J.  F.  Bossman  had  employed  the  de- 
fendant to  do  certain  work  for  him,  which 
consisted  In  using  a  part  of  a  pile  of  dirt  and 
rubbish  In  leveling  off  and  grading  the  alley 
in  the  rear  of  the  residence  uf  Roasman,  and 
in  hauling  the  remainder  of  the  dirt  away,  for 
which  wort:,  ait<^^er,  be  paid  defendant 
$4;  and  that  one  J.  K.  Jeffr^  had  employed 
defendant  to  haul  a  load  of  rubbish  from  his 
store  building,  for  which  be  was  to  pay  him 
$1.25.  It  was  admitted  on  behalf  <rf  the  de- 
fendant that  he  had  no  license;  that  he  did 
beep  a  wagon,  which  was  used  in  doing  the 
said  work.  The  defendant  was  convicted, 
and  be  took  an  appeal  to  the  district  court 
and  the  Judgment  ot  conviction  was  la  that 
court  reversed.  The  Judgment  and  order  of 
the  district  court  is  charged  as  error. 

Section  1  of  the  ordinance  under  which  the 
complaint  was  filed  reads  as  follows:  "If  any 
person  or  persons  shall  hire  out,  or  keep  for 
use  for  hire,  or  cause  to  be  kept  for  hire,  or 
for  the  use  of  which,  whether  by  themsdves 
or  others,  compensation  is  received  by  such 
person  or  persons  for  the  carrying  or  convey- 
ing of  any  article  or  thing  whatev^  within 
the  city  of  Cheyenne,  any  dray,  cart,  wagnt, 
or  any  vehicle  or  vehicies  of  any  name  or  de- 
scription whatever,  without  first  having  ot>- 
talned  a  license  therefor,  every  such  person  or 
persons  shall,  on  conviction  forfeit  and  piqr 
to  said  city  a  sum  not  lesa  than  two  dollars 
nor  more  than  ten  dollars  for  each  offense." 
Section  2  provides  the  amount  of  the  license, 
which  is  $40  per  annum  or  $10  for  each  quar- 
ter, and  also  the  method  of  obtaining  such  li- 
cense. It  Is  provided  that  no  such  license 
shall  be  issued  for  a  longer  period  than  three 
months,  and  that,  before  the  Issuance  of  the 
same,  the  applicant  shall  furnish  a  bond,  with 
security,  conditioned  for  the  faithful  observ- 
ance of  the  municipal  ordinances,  and  the 
safe  conveyance  and  delivery  of  all  baggage 
and  other  property  that  may  be  Intrusted  to 
him.  Section  3  requires  that  the  name  of  the 
licensee  and  the  number  of  his  license  shall 
be  plainly  painted  in  a  conspicuous  place  upon 
the  vehicle  used  him.  Tlie  defendant  li 
not  represented  by  counsel  In  this  court  The 
record  discloses,  bowever,  that  the  contention 
on  the  part  of  the  defendant  was  that  his  reg- 
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vlar  csIUng  or  occupation  was  not  that  of  a 
person  who  keeps  for  use  or  hire  Tehleles  for 
the  use  of  which  be  receives  compensation, 
and  part  of  tlie  compensation  recelTed  talm 
was  for  bis  personal  labor,  not  requiring  tbe 
use  of  a  wapm,  and  tbat  one  or  two  acts  of 
tlie  kind  mentioned  In  tbe  testimony  do  not 
establlsb  the  defendant's  guDt  Tbe  languaKe 
of  section  1  of  the  ordinance  Is  veiy  broad, 
yet  it  mnst  be  evident  that  its  construction 
depoods  lai^ly  upon  tbe  charter  proTlslons 
wlUch  antborize  it  The  clmrter  empowera 
tbe  city  council  "to  levy  and  collect  taxes  on 
auctioneers,  contractors,  druggists,  hawkers, 
peddlers,  banken,  brokers,  pawnbrokers,  mer- 
chants of  all  kinds,  grocers,  confectioners,  res- 
taurants, butdbers,  taverns,  public  boarding 
houses,  dram  thopa,  saloons,  liquor  setiers, 
billiard  tables,  bowUi^  alleys,  and  other  gam- 
ing tables,  drsys,  luu^  carriages,  omni- 
buses, carte,  wagons  and  other  vehicles  used 
in  the  city  for  pay,  lumber  dealers,  furni- 
ture dealers,  saddle  or  harness  dealers,  sbi- 
tloners.  Jewelers,  and  livery  stable  keej^ets, 
real  estate  agents,  express  companies  or 
agencies,  telegraph  companies  or  agencies, 
shows,  theatres,  and  all  kinds  of  exhibitions 
for  pay,  and  regulate  tbe  same  ordinance: 
Provided,  however,  tbat  all  sclentlflc  and  lit- 
erary lectures  or  entertahunente  shall  be  ex- 
en^  from  such  taxation,  as  well  also  as  con- 
certs and  musical  or  other  entertainments 
given  exclusively  by  dtlxens  of  tbe  city." 
The  charter  elsewhere  authorizes  direct  prop- 
erty taxes,  so  that  all  veblclea,  tbe  goods 
of  merchants,  and  property  of  other  deal- 
ers mentioned  in  the  above  provision,  are 
subject  to  taxation  as  property  for  the  ordi- 
nary purposes  of  municipal  revenue.  It  Is 
clear,  therefore,  that  the  paragr^h,  quoted 
above  In  extenso.  authorizes  what  Is  essen- 
tially an  occupation  tax,  and  a  regulation  of 
the  various  occupatltms  or  callings  therein 
designated.  The  ordinance  enacted  in  pursu- 
ance of  sncb  authority  must  receive  that  con- 
struction which  will  harmonize  it  with  the 
charter.  Any  other  construction  would  invali- 
date It  The  ordinance  in  question  Is  thus 
not  to  be  misunderstood.  Its  purpose  and  ef- 
^t  is  to  regulate  and  Impose  a  license  tax 
upoa  a  certain  occupation,  viz.  that  of  ke^ 
Ing  a  dray  or  wagon  for  the  conv^ance  of 
any  article  or  thing  for  hire.  This  is  furttaw 
apparent  from  the  provisions  of  sections  2 
and  3,  which  require  a  license  fee  at  a  certain 
rate  per  annum  or  quarter,  the  execution  of  a 
bond,  and  the  painting  ct.  the  name  and  num- 
ber upon  tbe  vehicle.  That  part  of  tbe  or- 
dinance which  seems  to  punish  the  keeping  of 
a  wagon  for  tbe  use  of  which  compensation  Is 
received  In  the  conveying  of  any  article  wltb- 
In  the  city,  which  is  apparently  more  particu- 
larly relied  upon  by  counsel  for  the  city,  and 
with  reference  to  which  the  complaint  was 
drawn,  cannot  be  broader  In  ite  application 
than  the  power  conferred  by  the  charter,  and 
most  therefore,  be  limited,  Uke  tbe  other-lan- 
guage of  the  section,  to  acts  which  amount  to 
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tbe  pursuance  of  an  occupation.  It  Is  sng^ 
gested  by  counsel  that  the  original  ordinance, 
which  provided  that  *if  any  person  shall  hire 
out  OT  keep  for  hire,  for  the  carrying  or  con- 
veying ot  any  article  or  thing  whatever,  with- 
in the  city  or  Gbeyvinne,  any  dray,  cart  wag- 
on or  any  vehicle  or  vehldes,"  eto..  mer^ 
punished  those  who  haUtually  iesA  a  wagon 
for  Ure,  and  was  obviously  aimed  at  dray- 
men and  hackmen  only,  but  that  under  the 
section  as  amended,  one  Instance  of  hauling 
for  pay  Is  as  mucb  a  violation  of  the  ordinance 
aa  fifty  would  be.  Tbe  result  of  counsers  rea^ 
sonlng  may  be  entirely  true,  and  yet  we  are 
unable  to  attribute  to  the  more  comprehen- 
sive language  of  the  amended  ordinance  an 
application  very  much  broader  than  under  tbe 
former  provisions,  keeping  In  view  tbe  charter 
authority  and  tbe  purpose  of  the  ordinance  in 
question.  , 

The  question,  then,  arises,  upon  tbe  facte 
brought  out  In  the  testimony  and  tbe  finding 
of  the  police  Justice,  did  the  district  court  err 
In  reversing  tbe  Judgment?  The  conq)laint 
seems  to  bave  been  framed  upon  the  theory 
tbat  the  act  or  acte  of  bauiiiig  therein  men- 
tioned constituted  alone  the  offense  punishable 
under  the  ordinance.  Such  acte  were  un- 
doubtedly material  evidence  to  establish  the 
charge  of  a  violation  ct  the  ordbuuce,  but 
they  were  evidentiary  tacts  only.  The  of- 
fense, if  any,  did  not  constst  tai  haollng  rub- 
bish for  one  prason  one  day,  and  for  another 
on  the  day  succeeding.  The  essential  ultimate 
fact  which  rendoB  one  liable  to  the  penalty 
provided  by  tbe  ordinance  is  that  he  bas  fol- 
lowed tbe  occupation  of  keeping  a  vehicle  for 
tbe  conveying  or  carrying  of  an  article  or 
thing  for  bire,  or  for  ihe  use  of  which  conq>en- 
sation  Is  received.  Whether  sucb  calling  or 
avocation  bas  been  pursued  for  one  day,  or 
less,  or  during  a  longer  period.  Is  not  matalaL 
The  only  evidence,  as  disdosed-  by  the  record, 
which  was  presented,  outelde  of  the  fact  tbat 
no  license  bad  been  Issued  to  defendant  and 
that  be  kept  a  certain  wagon,  were  the  two 
acte  of  hauling  rubbish.  Taken  alone,  we 
would  be  Inclined  to  consider  such  evidence  In- 
sufficient; but  from  the  record  It  is  clearly  In- 
dicated that  the  poUce  Justice  did  not  pursue 
the  Inquiry  along  the  line  required  tbe 
construction  of  the  ordinance  which,  in  our 
oi^nlon,  is  the  only  one  It  can  sustain. 
The  written  decision  or  findings  of  such  trial 
court  embraces  the  followii^  as  the  only  de- 
termination of  an  tiltlmate  tect  respecting  de- 
fendant's guUt:  "From  the  evidence,  the 
court  finds  that  the  defendant,  Ben  O'ConneU. 
did  keep  a  vehicle,  for  the  use  of  which,  in 
carrying  rubbish,  within  the  city  of  Cheyenne, 
be  bas  received  compensation,  without  first 
having  obtained  a  license  therefor."  The  com- 
plaint and  findings  together  make  it  reason- 
ably evident  tbat  no  inquiry  was  considered 
necessary,  oud  no  determination  was  made,  re- 
specting the  question  whether  or  not  defend- 
ant had,  without  a  license,  conducted  a  busi- 
ness which  was  r^culated  by  the  ordinance. 
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We  do  not  hold  that  It  was  neceasaiy  to  estab- 
lish the  ^llt  of  defendaat  by  proof  of  coo- 
tinnotis  acts  of  carrying  for  ttie  public,  or  his 
employment  for  snch  purpose  on  more  than 
one  or  any  particular  nnmber  of  occasions. 
A  single  transaction  of  that  kind.  In  connec- 
tion with  other  fticts,  might  be  snfflcient. 
What  we  do  hold  is  that,  the  police  court  hav- 
ing determined  the  case  upon  an  erroneous 
coDStructjon  of  the  ordinance,  an  appellate 
court  cannot  conclude  that  defendant  would 
hare  been  adjudged  guilty  of  a  violation  of 
the  ordinance  as  we  bare  construed  Its  provl- 
alons,  npon  the  testimony  In  the  case,  such 
t«6tlmony  not  pointing  unerringly  to  his  guilt 
To  uphold  the  Judgment  of  conviction,  not- 
withstanding the  Incorrect  theory  upon  which 
tile  case  was  prosecuted  and  decided, '  would 
reqnlre  this  court  to  hold  that  one  act  of 
hauling  rubbish  for  pay  Is  of  Itself  conclusive 
evidence  of  a  violation  of  the  ordinance.  We 
do  not  understand  that  to  be  the  law.  Stand- 
fhrd  V.  State,  Ifl  Tex.  App.  331 ;  City  of  Ool- 
llnsvllle  V.  Cole.  78  nt  114;  State  ▼.  Robin- 
son. 42  Minn.  107.  43  N.  W.  833. 

Rev.  St  188T,  ft  IffiS.  provides  that,  in  case  of 
an  appeal  by  an  accused  from  a  Judgment  of 
conviction  rendered  by  a  police  Justice  of  the 
dty  of  Cheyenne,  no  trial  de  novo  shall  be  bad 
la  the  district  court.  The  case  is  tried  there 
upon  the  record  made  up  by  the  Justice.  In 
case  the  Judgment  is  reversed  by  the  district 
court,  the  defendant  la  to  be  discharged,  and 
Us  sureties  upon  the  bond  released.  The  de- 
fendant In  this  case  was  so  dlschai^ed.  As 
the  district  court,  therefore,  upon  reversal 
could  not  have  remanded  the  case  for  a  new 
trial,  we  cannot  do  so  npon  affirmance  of  its 
Judgment  For  the  reasons  Indicated,  the 
Jadgment  of  the  district  court  Is  afflrmed. 

OROBSBBOK,  O.  J.,  and  OONAWAT,  J., 
concur. 


FIRST  NAT.  BANK  OF  DEADWOOD, 
8.  D..  v.  SCHOOL  DI8T.  NO. 
.   1.  CBOOK  COUNTY. 
(Bopreme  Coort  of  Wyoming.    Dec  12.  1886.) 

Patmbht— DspoaiT  iif  Bavk— Scbool  Wabkantb 
—  RiOHTS  OP  AseraKBB. 

1.  Plaintiff**  atuipior  owned  warrants  imaed  by 
defendant  achuol  district.  The  district  treasurer 
notiStnl  an  otfidal  of  the  ttank  In  which  the  school 
funds  were  dt^posited,  who  was  also  affent  for 
plaintiff's  aasignor.  that  there  was  autficietit  mou- 

SOB  d^juait  to  pay  the  warrants  and  to  bare 
em  sent  to  the  banh  for  payment  Thla  was 
not  done,  although  the  matter  waa  brooght  to  tlie 
agent's  Dotice  ngnin  seveml  months  later.  The 
tpank  afterwards  failed.  BM,  ttiat  the  evidence 
justified  a  verdict  for  defendaat  on  a  plea  of 
pa}- n  tent 

2.  The  warmnts,  being  nonnecotiahle  and  past 
due  when  assifrneri.  were  taken  by  plaintiff  sub- 
ject to  ail  the  equities  then  exiating  against  them. 

Error  to  district  court,  Crook  county;  W. 
S.  Metz.  Judge. 

Action  1^  the  First  National  BBDk  of  Dead- 
wood,  B.  Dh  acaliut  achool  district  Na  1  of 


Crook  county,  Wyo.  There  was  jBflgiiwt 
for  defiendant,  and  plaintiff  appeals.  At- 
armed; 

Melvln  Nichols  for  platstia  lo  enor.  J.  h. 
Stotta,  fOE  4ef»ndant  ia  eraor. 

OROE18BECK,  C  3.  The  plaintiff  Id  error 
brought  suit  In  the  district  court  for  Crook 
county  to  recover  on  certain  school  orders  or 
warrants  Issued  by  the  otUcers  of  tbe  defend- 
ant In  error,  and  drawn  upon  Its  treasurer  in 
tbe  amount  of  $l,0OL40  and  accruing  inter- 
est thereon.  The  answer  of  defendant  In  er-' 
ror  pleaded  payment  In  full,  to  which  a  reply 
was  flled  denying  payment  Upon  this  Issue 
alone  the  cause  was  submitted  to  a  Jury, 
which  found  for  the  defendant  in  error,  and 
Judgment  was  entered  for  it  upon  the  ver- 
dlot  The  undisputed  evidence  discloses  that 
all  of  the  warrants  were  tarid  by  the  Dead- 
wood  National  Bank,  and  upon  its  consollda- 
tlou  with  tbe  First  National  Bank  ot  Dead- 
wood  they  became  tbe  property  of  the  latier 
bank  on  June  7,  The  warrants  were 

issued  In  tbe  years  1880-01,  and  the  funds 
to  pay  the  same  were  apparaitly  raised  tiy 
taxation  In  18U1.  A  notice  was  pnbltelied  in 
tbe  official  paper  of  Crook  county,  notifying 
tbe  holders  of  tbe  warrants  to  present  the 
same  for  payment  tn  the  latter  part  of  that 
year,  the  last  call  being  on  February  12,  18;^--'. 
There  Is  no  statutory  authority  for  tbe  Issu- 
ance of  such  a  notice  In  case  of  school-dis- 
trict warrants,  that  we  have  been  able  to 
find;  but  tt  was  conceded  on  the  trial  that  all 
the  warrants  sued  on  In  tbe  action  were  called 
by  publication  In  the  Sundance  Gazette,  by 
the  treasurer  of  the  school  district,  "as  re- 
quired by  law,"  in  the  year  18111.  There  ts 
a  provision  of  statute  that  school  district  and 
other  public  warrants  shall  draw  Intmst  up- 
on the  amount  expressed  In  the  warrant  at 
tbe  rate  of  6  per  cent  per  annum  from  th« 
date  of  the  presentation  thereof  for  payment 
at  the  treasury  o»  other  pl^  where  tbe  same 
may  be  made  payable  until  there  Is  m<mey  In 
the  treasury  fbr  Uie  payment  thereof;  and 
upon  presentation  for  payment,  where  ther* 
are  no  sufficient  funds  for  the  payment  of  the 
same,  the  treasurer  shall  indorse  thereon  the 
words,  "Not  paid  for  want  of  funds,"  and 
shall  date  and  sign  tbe  same  offlcally.  Sec- 
tion 1319,  Rev.  St,  as  amended  by  chapter 
22.  Seas.  Laws  1800.  The  warrants,  although 
Introduced  in  evidence,  are  not  before  us  hy 
copies  or  exhibits,  but  no  contention  Is  made 
upon  that  point  and  It  will  be  presnm  d  thtt 
the  warrants  were  preeented  for  payment  and 
indorsed  as  required  by  law.  It  seems,  by 
reading  the  statute,  that  Interest  ceast-s  on 
such  warrants  when  there  Is  money  In  tlie 
treasury  to  pay  them,  and  that  a  notice  to  not 
necessary  to  tbe  holder  of  the  warrants  to 
stop  the  running  of  Interest  thereon,  wh-'n 
funds  are  In  the  treasury  to  pay  the  same. 
No  evidence  was  introduced  to  show  thnt  th's 
notice  or  call  by  publication  was  brought 
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home  to  the  hoMar  of  ttie  wmeaatM.  Th* 
district  treasurer  deposited  tbe  fuuds  talM4 
by  taxation  in  tlie  C^ooli  Gowit7>  Bank,  and 
DOtlfled  one  Uigby,  wtw  was  ODWieated  wKh 
tliat  bank  aa  an  official,  and  alao  with  the 
Deadwood  National  Bank,  to  send  the  war- 
nuts  to  the  latnv  bank,  and  take  the  money 
ont;  for  the  xsaaon,  as  the  treaaarer  atateil, 
that  there  ma  liable  to  be  a.  mn  on  the  latter 
bank  any  day,  and  he  did  not  want  to-  be 
rwpoiteible  for  the  munmta*  Hlgby  admit* 
ted  to  the  treasozer  that  hie  bank  at  Dead- 
wood  hod  the  wananta  In  (xnttroreny,  and 
said  that  the  Crook  Cotmty  Bank  vaa-  "ail 
right"  Thia  convetaation  occozred  on  Oeu^ 
ber  a  or  4,  iswt.  A  furtlm  oouvMeatlon  oc- 
curred between  theae  partiea,  Bigby,  and  the 
aehool-diatrfct  treasurar,  aome  time  in  June, 
18M,  when  Hlgby  directed  the  diatrlct  treas- 
urer to  leftTe  ttw  money  in  the  Gniok  County 
Bank.  Uigby  admlta  that  tat  had  accesa  to 
the  book*  of  thft  Crook  County  Banlc.  but  aaye- 
ttere  vaa  never  «  deposit  there,  that  he  ever 
dIacoTraed,  to  the  credit  of  the  Deadwood 
National  Bank,  or  ta^  that  be  was  advised 
fl<;  and  he  further  tCBtUea  that  at  aereral 
different  ttane^  William  Balrd,  cadiler  of  the 
Orook  Oonniy  Natitmal  Ban^  waa  aaked  If 
tha-moncy  could  be  raised,  and  the  warrants 
paid  off,  and  that  payment  vaa  demanded  of 
the  warranto  throqgb  said  Balrd..  as  cashier 
of  the  hank.  The  Crook  County  Bank  fliiled 
after  the  warranto  passed  Into  the  hands  of 
the  First  Mathwal  Bank  of  Deadwood.  and' 
the  district  treasurer  afterwarda  personally 
accepted  a  dividend  npcni  the  moneys  to  his 
credit,  but  Mates  that  he  consUmd  the 
amount  oi  audi  dividend  "tfaelrB,"  evldenlly 
meaning  the  holder  of  ithe  warranto;  and  It 
appears  that  the  school  district  received  no 
bmeflt  from  such  divklead. 

The  Inatmetions  to  tb»  Jury  woe  to  the  ef- 
fect that  the  sole  auestloB  preomtod  by  the 
pteadlnsi  was  that  of  payment,  and  that  the 
tmrden  of  proving  paymoxt  a  in«pondep> 
anes  of  tb»  evtdenee  was  npra  the  defend- 
ant The  jury  was  also  Instructed  as  foUowar 
"If  you  believe  frran  the  evldaire  that  the 
plaintiff  bank  or  Ito  duly-authorised  agpnt 
directed  the  defendant  to  depoMt  the  money 
ftv  the  payment  of  the  warranto  to  qneHtion 
la  the  Crook  County  Bank,  then,  in  order  to 
coBMitote  a  payment,  the  funds  must  be  nn- 
dnr  ibe  control  of  the  platotfff;  and  if  you 
bdieve  from  the  evidence  that  tlie  defend- 
ant did  so  deposit  It,  yon  should  find  fbr  thft 
defendant;  and  if  yon  believe  from  the  evl- 
draioe  that  the  defendant  did  not  do  so.  yon 
Bhonld  find  fra  the  plaintiff."  No  objection 
was  Interposed  to  this  Instruction.  The  plain- 
tiff to  error  aaked  an  lnstmctl<Hi  directing 
the  Jury  to  find  for  the  platotlff,  which  was 
refiwed,  and  an  uceptton  was  taken  to  th's 
ruling.  Although  the  Untmotlon  quoted  In 
fidl  ms  not  warranted  by  the  evidence,  as 
the  plaintiff  bank  was  not  connected  with 
the  toddento  mentioned  to  the  testimony. 


which  retoted  wholly  to'  tbemdtesluidlng 
between  the  distrtot  treasurer- and- plalntUT* 
assignor  of  tiie  warraots,  the  Deadwood  Na- 
tlooal  Bank,  yet-  it  must  bara  bsu'  under- 
stood by  the  parties  litigant,  as  well  aa  the 
Jury,  that  the  reference  to  the  platotlff  bank 
meant  or  tocluded  the  aaaignor  of  the  plato- 
tlff, as  no  objection  was  tototpoesd  to.  the  to- 
structlon.  There  was  a  conflict  of  evidence 
upon  the  material  facto  and  circumstauces  of 
the  case,  and  the  Ju^  must  have  accepted, 
the  version  of  the  district  treasurer.  The  de- 
posit to  the  bank  waa  lu  the  name  of  the 
sehool-dlstrtot  treasurer,  and  wee  never  trana* 
ferred  to  the  Deadwood  National  Bank;  but 
it  dearty  am^ears  that  the  district  treasurer 
and  one  Balrd,  who  waa  cashier  of.  the  bank 
to  which  the  money  was  deposited,  under- 
stood'that  the  latter  was  to  pay  the  wonrante- 
from  the  fund*  and  this-  oral  dlreettoa  waa 
sufilclent  authority  to  pay  ont  the  moDeys  to 
the  holders  of  the  warrants  on  presentotion. 
While  tlie  bank  may  require  some  written 
evidence  ot  tlie  order  of  transf^,  there  la  no 
necessity  for  giving  a  written  Instrament,  ex- 
oept  for  the  purpose  of  evidence  for  the  pre* 
teetlon  of  the  bank.  BiOleB,  Banks,  (  86,  cit- 
ing Watts  V.  Christie,  U  Beav.  551;  McUwen 
V.  Davis,  SB  Ind.  111.  There  was  snllielent 
teatimony  to  mirrant  Uie  vordlet,  as  Ulgbr; 
the  officer  of  the  bank  holding  the  warrants, 
understood  and  tattfled  the  anrangonent  ac- 
cording to  the  accoont  of  the  ecboal-distrloc 
treasnrsr,  and  had  access  to  the  books  of  tin- 
bank.  It  seoDs  strange  that  after  repeatod 
Dotlfl cation  the  warranto  were  not- presented* 
for  payment^  particularly  ae  we  Judicially 
know  that  the  banks  at  Deadwood'and  those 
at  Bundauoe  were  rituated  only-  lAout  50 
lyUes  agiart  The  bidder  of  the  warrmits  was> 
put  upon  toqniiT  under  the  statnto  to  know- 
wtaw  there  wera  ftuula  to  the  treasiuT.  s» 
far  as  the  right  to  rec^e  toterest  Is  concern- 
ed, yet  the  warranto  were  awaiting  p^meot- 
for  over  two  years.  While  this  lachea  atone 
would  not  be  snffldoit  to  defeat  a  recovery 
for  the  prindpa!  sum  of  the  warranto  and  ln> 
tereet  therecm  up  to  the  time  funds  were  to 
the  treasury,  yet  an  acceptonce  of  the  ar- 
rangement to  pay  the  warruito  from  the  fund 
deposited  Is,  we  think,  suffldent  to  omstttute 
a  payment.  Tbe  warranto  were  certoinly 
noonegotiable  paper,  as  tb^  were  overJue, 
and  BO  showed  upon  their  face,  and  the  plain- 
tiff bsnk  took  them  subject  to  all  equities. 
The  question  of  payment  Is  one  for  the  Jury- 
on  the  testimony  and  acts  of  the  parties,  and; 
then  being  sufilclent  evidence  upon  which  to 
base  a  verdict  for  the  defendant  In  error, 
under  repeated  rulings  of  this  court,  aa  well 
as  under  an  unbroken  line  of  precedenta  else- 
where, we  cannot  disturb  It  WUtord  v. 
Qermer,  1  Sandf.  51;  Eyles  v.  Bills,  4  Blng. 
112;  Jones  v.  Bobbltt,  90  X.  a  391;  Horan 
V.  Abbey.  68  Cal.  56;  Knox  v.  Gerhauser.  3 
Mont  267;  Cmmlfsh's  Adm'r  v.  Improvement 
Co.,  88  W.  Ta.  898^  18  &  B.  466;  HaU  T. 
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StevoiB,  40  Hun,  678.  The  Judgment  of  the 
district  court  ot  Onok  coanty  li  afflnned. 

00NAWA7  and  POTTDB.  JJ.,  concob 


GAIJ>WS}LIi  et  aL  t.  BUSH. 

(Supreme  Court  of  Wyoming.    Dec  12,  1886.) 

IKOLOSDU  or  OOVSBNHBXT  LjLlTDS  —  BXCLDBIVR 

PosaesaiON. 

Plaintiffs  inclosed  with  their  own  certain 
gOTemmeDt  lands,  claimed  under  a  desert  land 
entry  which  was  afterwards  and  npon  due  oottce 
declared  void.  Subsequently  aoother,  at  plain- 
tifFs'  invitation,  entered  upon  a  portion  of  the 
.lands  under  a  homestead  entry.  Seid,  that  plain- 
tiffs had  no  such  exclusive  possession  of  the  lands 
«o  inclosed  as  would  entitle  them  to  enjoin  a  snb- 
aeqnent  ralid  homestead  entzy  bjr  defendant 

On  petition  for  rehearing.  Denied. 

For  former  report,  see  4S  Pac.  488k 

QROBSBECK,  O.  3.  This  canse  was  de- 
cided June  30,  45  Pac.  488.  This  is 
an  application  for  rehearing.  Counsel  for 
the  plalntUfs  in  error  urging,  with  much 
force,  that  considerable  space  in  the  original 
-opinion  was  deroted  to  the  discussion  of 
wliat  was  conceiTed  to  be  the  main  question 
Involved  in  the  case,  which  was  disposed  of 
largely  npon  cases  which  had  not  been  <dted 
or  referred  to  in  argument,  and  which  coun- 
sel had  previously  no  opportunity  to  exam- 
ine, an  oral  argument  upon  the  api^Ication 
was  ordered.  All  of  the  propositions  dis- 
cussed npon  the  original  hearing,  except  one, 
are  waived  In  the  brief  and  argument,  and 
counsel  rests  his  case  solely  upon  the  prop- 
osition that  the  plalntifTs  in  error  conld  not 
be  disturbed  In  tbelr  possession,  growing  ou^ 
of  the  Incloaure  of  the  lands  In  dispute,  by 
the  defendant  in  oror,  who  entered  under 
his  homestead  filing  upon  a  quarter  section 
of  land  incloaed  In  common  with  other  lands 
of  the  plaintiffs  and  another,  after  the  desert 
land  entry  of  the  grantor  of  plalntUta  had 
been  canc^ed  for  fraud  by  the  local  gov- 
ernment land  officials,  whose  action  was  ap- 
proved by  the  commissioner  of  the  general 
land  oOe^  and  from  the  decision  of  which 
last-named  office  no  appeal  was  taken.  At 
that  hearbig,  the  plaintiffs  were  present  by 
counsel.  They  now  assert  no  claim  or  cirfor 
of  title,  scept  that  of  mere  naked  posses- 
sion, which,  they  assert,  cannot  be  invaded 
1^  the  defendant  In  error  under  bis  home- 
stead entry,  and  whose  continued  trespasses, 
as  they  are  alleged  to  be,  were  enj<^ed 
pendente  llt&  We  held  that  the  possession 
of  plaintiffs  In  error  of  the  land  In  dispute, 
based  on  the  fact  of  Its  Indosure  by  them- 
selves and  others,  with  other  lands  of  their 
own  and  of  the  government,  was  not  an  ex< 
dudve  posaesdon.  Another  entryman  was 
invited  to  enter  within  the  Indosnre  t^^  them, 
and  did  so  enter,  while  it  Is  sought  to  ex- 
clude the  defendant  In  error  under  his  fil- 


ing. Itjs  vigorously  asserted  that  such  ex- 
clusion was  proper,  and  In  support  of  this 
position  an  illustration  Is  made  of  the  invita- 
tion of  a  guest  to  occupy  a  room  in  one's 
bouse,  an  act  that  could  not  be  construed  as 
extending  a  general  Invitation  to  the  public 
to  enter,  or  as  an  eqtUvalent  to  throwing 
open  the  doors  of  the  dwelling  to  all  man- 
kind. This  iUustration  is  not  apt,  as  the 
premises  Inclosed  In  this  case  were  not  all 
owned  or  held  by  claim  or  color  of  rigbt  or 
title  by  the  plaintiffs  In  error.  The  case  is 
more  analogous  to  the  keeper  of  a  common 
Inn,  who,  by  Inviting  one  guest  to  enter,  ad- 
mits the  public  to  the  premises.  By  invit- 
ing an  ontslder  to  enter  within  their  Inclosore, 
if  It  can  be  called  snch,  In  view  of  the  fact 
that  one  ^de  of  the  field  had  been  inclosed 
strangers  to  the  snit,  tbelr  possession  aft- 
er such  entry  cannot  l>e  an  exclusive  posses- 
sion to  the  whole  tract  To  lands  adjudicat- 
ed not  to  be  their  own,  in  a  proceeding  in 
which  they  appeared,  they  seek  to  Invite  one 
and  exclude  another.  Snch  a  course,  if  up- 
held by  the  courts,  would  carry  the  doctrine 
of  the  sanctity  of  an  indosure  to  an  absurd 
length,  and  permit  parties  to  Indose  large 
tracts  of  the  public  lands  in  common  with 
their  own,  and  exercise  snch  control  of  the 
government  parcels  as  to  admit  some  and 
exclude  others,  moved  by  caprice  or  a  Urn- 
tidlouB  desbre  to  choose  their  neighbors.  The 
cases,  both  state  and  federal,  relied  upon  by 
plaintiffs  In  error,  were  mainly  decided  upon 
the  ground  that  one  has  no  right  to  enter 
public  lands,  to  dispossess  an  occupant  there- 
of, who  has  In  good  faith,  under  claim  at 
color  of  title,  taken  possession  of  the  land. 
Inclosed,  Improved,  or  culUvated  It  Vfoa 
the  land  In  dispute,  and  upon  all  the  tamds 
embraced  In  the  canceled  desert  entry,  of 
wUch  they  are  a  part,  there  were  no  im- 
provements whatever.  We  do  not  think  the 
dedans  In  ttiis  case  cited  as  upholding  tlw 
right  of  plaJntUTs  in  error  can  be  tortured  in- 
to applying  to  the  drcnnutaBces  of  thte  case, 
where  the  right  of  possession  to  the  land, 
and  adjacnit  lands  covered  by  the  desert 
land  entry  of  the  grants  of  plalntUte  In  er^ 
ror,  have  t>een  determined  In  a  proceeding 
lawfully  and  regularly  oondnded  by  the  land 
department,  in  which  they  partldpated,  and 
ftom  the  decision  of  which,  adverse  to  their 
grantor,  affiimed  by  the  oommlsdoner  of  the 
general  land  office,  they  took  no  appeaL  It 
would  seem  that  the  doctrine  that  the  p^ 
son  who  has  the  r^ht  of  possession  may,  1^ 
peaceable  entry  upon  the  land,  acquire  suffi- 
cient iwBsesslon  of  It  to  enaUe  him  to  main- 
tain an  action  for  trespass  against  any  pu^ 
son  who,  being  In  possession  at  the  time  of 
his  entry,  wrongfully  continues  npon  the 
land  (2  Jagg.  Torts,  688),  has  not  been  up- 
set by  the  leading  dedslons  in  cases  of  en- 
try upon  the  public  lands,  which  will  not 
permit  an  entry  thereon,  held  under  claim 
or  color  of  right,  ae,  perh^w.  <ml7  t>r  tlgbt 
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of  prior  possession  and  occupancy,  where 
ImproTcments  have  been  made  thereon,  or 
where  settlement  has  been  effected,  or  where 
time  and-  labor  have  been  expended  thereon 
by  an  Innocent  party  with  an  honest  belief 
that  the  occupant  bad  a  claim  or  title  there- 
to. The  view,  announced  rather  timidly,  In 
the  early  case  of  State  t.  Robs,  4  Jtmes  (N. 
C.)  315,  seems  to  be  the  true  doctrine.  After 
reviewing  the  apparent  conflict  In  the  British 
«nthoritl«,  the  court  say:  "Perhaps  It  wlU 
be  found  that  the  authorities  may  be  recon- 
ciled on  this  distinction.  One  having  a  right 
of  entry  may,  at  common  law,  use  force,  pro- 
vided It  does  not  amount  to  a  breach  of  the 
peace;  whereas  one  not  having  a  right  of 
entry'  Is  guilty  of  a  trespass,  indictable  at 
common  law,  if  he  enters  virlth  a  strong  hand, 
under  circumstances  calculated  to  excite  ter- 
ror, although  the  force  used  does  not  amount 
to  a  breach  of  the  peace."  Although  this  r6- 
sum6  of  the  law  is  offered  merely  as  a  sug- 
gestion, it  Is  undoubtedly  In  harmony  with 
the  American  cases.  See  notes  to  the  case 
of  State  T.  Ross,  69  Am.  Dec.  751  et  seq.  (4 
Jones  [N.  C]  315),  and  particular^  the  case 
of  Low  V.  BlweU,  121  Mass.  300, 

There  can  be  no  question,  under  the  testf 
mony,  that  the  entry  was  i>eaceably  made 
upon  the  premises,  and  that  no  Indosure  of 
the  plaintiffs  In  error  was  removed  or  broken 
down  to  make  the  entry;  for  it  was  made 
through  a  gate  In  a  fence,  belonging  to  stran- 
gers to  tills  suit,  serving  to  inclose  on  one  side 
the  lands  inclosed  by  plaintiffs  in  error,  and 
none  of  the  circumstances  of  the  entry  show 
that  the  acts  of  the  defendant  In  error  were 
of  snch  a  nature  as  to  excite  terror,  or  were 
done  with  a  strong  hand.  He  did  not  for- 
cibly dispossess  the  plaintiffs  In  error;  nei- 
ther did  he  obtain  or  seek  to  obtain  the  fruits 
of  tb^  labor,  or  that  of  any  person,  by  his 
peaceable  entry.  His  permission  to  enter 
was  by  the  license  of  the  government,  the 
Bovere^  owner  of  the  soU,  which  had,  In 
accordance  with  law,  through  Its  duly  con- 
stituted and  authorized  officials,  declared  the 
land  open  to  entry,  after  canceling  the  en- 
try of  the  grantor  of  the  plaintiffs  in  oror,  In 
a  proceeding  In  which  they  participated,  and 
having  further  allowed  the  entry  of  the  de- 
fendant upon  the  land  as  vacant  land  and 
open  to  settlement  To  warrant  the  Interfer- 
ence of  a  court  of  equity  in  restraint  of  con- 
tinuing trespasses,  the  title  of  the  complain- 
ant must  be  established,  or  at  least  a  su- 
perior right  to  the  possession  than  Is  pos- 
sessed by  the  adverse  party;  and  If  title  to 
the  locus  In  quo  Is  In  doubt,  the  Injunction, 
if  granted,  should  only  be  temporary,  until 
the  title  can  be  determined  at  law.  1  High, 
InJ.  §  701.  In  this  case,  the  title  had  been 
determined  by  a  tribunal  clothed  with  full 
jurisdiction  to  try  and  determine  the  mat- 
ter, before  the  government  bad  parted  with 
Its  legal  estate.  A  right,  as  in  the  original 
opinion  In  the  case  at  bar,  was  shown  to  be 
undisputed,  before  the  IssuancA  of  patent, 


as  well  as  after  its  delivery.  In  a  suit  to  can- 
cel it  for  fraud  In  the  initial  or  final  entry.  It 
Is  difficult  to  see  what  protection  a  court  <tf 
equity  could  afford  to  the  plaintiffs  In  error 
In  this  suit  by  an  injunction  to  restrain  con- 
tinuing trespasses  on  the  lands,  after  the  de- 
fendant In  error  had  established  possession, 
under  the  evidence  adduced  at  the  trial.  For 
the  reasons  herein  given,  as  w^  as  those  set 
out  at  length  In  the  original  opinion,  th» 
judgment  of  the  district  court  for  Alban/ 
county  will  be  affirmed,  and  the  petition  for 
rehearing  denied. 

CONAWAT  and  POTTER,  JJ..  concur. 


McOORD,  BRADT  &  CO.  et  al.  t,  ALBANY 
COUNTY  NAT.  BANK  OF  LABA- 
MIB  CITY  et  aL 
(Supreme  Coort  of  Wyoming.    Dec.  12,  ISOd.} 

CBAnaL  HORTOAOBS  —  LiBK  —  Aptcr-Aoqdibid 
fKOPBBTT— FbIOHITIBS. 

1.  The  lien  <tf  a  duttel  mortgage  on  a  stock 
of  4S00dM  and  the  acconnts  pertaining  thereto, 
which  provides,  as  authorize  by  Sesa.  Laws 
1880-01,  p.  90,  S  18.  that  the  mortgagor  could 
sell  the  goods  in  the  due  course  of  biisiness,  and 
replace  the  same  with  other  property  of  the 
saihe  kind,  and  that  such  after-acquired  property 
would  be  subject  to  the  mortgage,  takes  priority 
over  the  lien  of  a  second  mortgage  on  the  same 
goods,  though  the  former  did  not  and  the  latter 
did  specify  tiie  goods  on  band  and  those  that 
might  afterwards  be  acquired,  and  the  accounts 
already  owing  and  those  that  might  sfterwarda 
accrue. 

2.  A  chattel  mortgage  on  a  stock  of  goods  and 
the  accounts  pertaining  thereto  which  contains 
a  provision,  authorized  by  Sess.  Laws  1800-01, 
p.  90,  fi  13,  that  it  shall  cover  after-acquired  prop- 
erty obtained  in  due  course  of  trade,  will  cover 
such  property  if  it  appears  that  no  addition  was 
made  to  the  capital  beyond  a  moderate  profit, 
and  that  the  after-acquired  goods  were  merely  a 
replacement  in  the  usnal  coarse  of  basiness  of  the 
goods  and  accounts  originally  mortgaged. 

Error  to  Mstrict  court,  Albany  county;  J.  H. 
Hayf  ord.  Judge. 

Proceedings  upon  distribution  of  the  estate 
of  John  Quann,  deceased.  The  court  award- 
ed the  Albany  county  National  Bank  of  Laia^ 
mie  City  a  [reference  to  certeln  moneys  In  thtt- 
hands  of  the  administrator  found  to  be  pro- 
ceeds of  property  mortgaged  by  Quann  to  tbe- 
bank.  McGwd,  Brady  &  Co.  claimed  a  pref- 
erence right  under  mortgages  subsequent  in 
tlm^  and  bring  error.  Affirmed. 

Ndlls  OortheD,  fbr  i^alntifb  In  error.  Bl  O. 
Brown,  for  defendants  In  eiror. 

CONAWAT,  J,  The  litigation  In  thir 
case  Is  as  to  the  [tersonal  property  and  ac- 
counts covered  by  certain  chattel  mortgages 
executed  by  John  Quann  in  his  lifetime  In 
favor  of  the  Albany  County  National  Bank 
and  In  favor  of  the  several  plaintiffs  In  er- 
ror. The  mortgage  of  the  Albany  County 
Bank  Is  prior  in  point  of  time,  and  it  seems 
to  be  admitted  that  it  constitutes  a  prior 
Uen  upon  the  property  and  accounts  embrace(^ 
within  its  terms.    Its  language  is  not  so  com^ 
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•piebtnstTV  as  that  contained  In  the  anbeequoit 
'mortgogeB.  Qoann  was  engaged  In  business  as 
m  grocery  merdifint,  having  a  stock  of  goods 
'In  bis  store  building,  and  having,  also,  elae- 
where  tn  tbe  town,  what  la  termed  a  grain 
warebonse  and  a  bay  trarehouBe.  On  Janu- 
ary 4,  1S03,  John  Quann  gave  a  chattel  mort- 
cajre  to  secure  an  indebtedness  of  $5.S00  to  the 
Albany  County  National  Bank  upon  "all  ble 
Btock  of  mercbandlse,  consisting  of  grocerlM. 
^onr,  feed,  ^mln,  slielf  goods,  canned  goods,  ap- 
ices, fruits,  wooden  ware,  furniture,  and  flx- 
■tui-08,  consisting  of  shelves,  counters,  show 
'Cases,  and  all  goods,  wares,  and  merchan- 
■dlse  of  every  character  and  description  what- 
soever, then  lying,  being,  situate,  and  con- 
tained In  bis  certain  store  building  at  No. 
113  Omnd  .avenue;  *  •  *  also  all  books 
■of  account  appertaining  and  belonging  to 
said  business,  •  •  *  and  the  accounts 
lin  -aald  books."  The  mortgage  provided  that 
the  mortgagor  might  "use,  handle,  operate, 
manage,  and  control  the  property  mortgag- 
•ed,  and  market,  cell,  and  dispose  of  portions 
4hpTeof  as  might  be  necessary  in  the  course 
>of  business,  and  to  preserve  and  care  for 
■the  same,  and  to  replace  such  property  or  ports 
'Bcdd  with  other  property  of  like  kind  end  char- 
acter, which  property  replaced  might  be  pur- 
chased either  with  tbe  net  proceeds  of  tbe 
onortgaged  property  or*  otherwise,  but  all  of 
'Which  should  be  subject  to  the  operation  and 
effect  of  said  mortgage."  This  character  of 
mortgage  is  expressly  authorized  by  statute. 
Sesa.  Laws  1880^1,  p.  00,  8  13.  The  subse- 
quent mortgages  of  plaintiffs  in  error  were  exe- 
cuted on  Januaiy  11,  1883.  Tb^  Include  the 
zgoods  and  accounts  of  the  business  of  Quann 
■  covered  \fy  the  mortgage  of  the  Alliany  County 
Bank,  and  "aU  articles  of  like  kind  and  char- 
-jurter  kept  said  Quann  In  bis  warehouse," 
etc.  They  also  include  a  horse  and  delivery 
iwagon  of  small  value,  not  mentioned  In  tlie 
"first  mortgage.  The  evidence  tends  to  prove 
that  at  the  time  of  tbe  execution  this  first 
mortg^e  Quann  had  about  $36  to  $42  worth 
of  hay  In  the  bay  and  grain  warehouse,  and 
about  $20  In  money.  The  trial  court  allowed 
the  subsequent  mortgagees  $1)0  of  the  proceeds 
-of  the  mortgaged  property.  This  was  evident- 
ly on  account  of  the  hay,  the  money,  and  the 
horse  and  wngon,  and  seems  amply  sofflcient 
to  cover  them  all. 

But  It  is  urged  on  behalf  of  plaintiffs  in  error 
"that  tbey,  as  subsequent  mortgagees,  should 
have  been  allowed  a  much  larger  sum.  The 
suljsoquent  mortgages  specified  the  goods  on 
hand  nnd  those  that  might  afterwards  be  ac- 
quired, «nd  tbe  accounts  already  owbig  and 
those  that  might  afterwards  accrue.  The  first 
mortgage  was  not  thus  specific  in  this  particu- 
lar. We  are  of  the  opinion  that  this  was  not 
nccessai^.  The  first  mortgage  seems  to  be  In 
the  usual  and  In  godi  farm  utider  the  statute. 
The  evidence  seems  to  sustain  the  finding  of 
tbe  trial- court  The  several  reports  of  the  ad- 
mlntatvatofs  of  Quann  show  that  tbe  business 
-  ^pu  canted  on  by  hlnisdf  and  the  admlDlBtra- 


tors  without  addition  to  the  capital  employed  In 
tbe  business  at  tbe  time  of  the  execution  of  the 
first  mortgage,  except  a  very  moderate  profit 
In  the  business.  Under  these  dnnmtaDees  It 
would  seem  clear  that  the  lien  of  the  first  mort- 
gage should  attach  to  the  goods  subsequently 
acquired,  and  the  accounts  subsequently  accru- 
ing from  the  use  of  this  capital.  It  was  a  ze- 
placemcnt,  lu  the  usual  coarse  of  bnstnefls.  at 
the  gnodK  and  accouuhi  originally  xaartg/iged. 
It  Is  clahned  that  this  court  has  hdd  that  the 
lien  of  a  morrgtige  follows  the  mortgaged  prop- 
erty, and  not  tbe  proceeds  of  Buch  property. 
The  case  of  Bank  v.  Luman,  3S  Pac.  67B.  to 
cited  to  this  point  In  that  case  It  was  heU 
that  under  a  mortgage  similar  to  the  one  mider 
discussion  here  the  mortgagee  was  entitled  to 
the  proceeds  of  the  mwtgaged  property  as 
against  a  third'  party  receiving  such  proeecds 
with  notice  of  tbe  facts,  and  tbe  bank  was  cam- 
pelled  to  pay  a  large  sum  In  consequence.  Tbe 
case  of  Ccme  v.  Ivlnson,  83  Pac.  31,  and  35 
Pac.  033,  1^  also  dted.  A  celebrated  French 
diplcxnat  Is  credited  with  tbe  saying  that  lan- 
gu.ige  was  invented  to  conceal  thought.  TIk 
language  of  the  petition  tn  tbe  case  of  Gone  v. 
Ivlnson  waa  so  very  eflSclent  for  this  porpoae 
that  the  court  was  not  informed,  either  by  di- 
rect averment  or  by  any  Innuendo  or  Intimation 
from  which  an  inference  might  be  diswn. 
whether  tbe  mortgage  hi  tbe  case  was  one  un- 
der which  portions  of  the  property  might  be 
sold  by  tbe  mortgagor  discharged  of  tbe  mort- 
gage lien  or  not.  As  this  was  a  material  ele- 
nient  In  the  plalntilT's  cause  of  action.  It  was 
for  falm  to  allege  and  prove.  As  be  did  not  do 
80,  the  Inference  would  naturally  be  that  li 
was  a  mortgage  In  tbe  ordinary 'form,  dtacwaed 
by  all  the  principal  authorities,  under  -whlcb  the 
mortgagor  could  not  dlaeharge  tbe  mortgage  lien 
upon  the  property  1^  a  tranafer  of  tbe  prop- 
erty, except  In  certahi  exceptional  eases.  Tbe 
author  of  this  opinion  filed  a  dissenting  optnJon 
In  that  case,  not  so  much  in  regard  to  the  legal 
prln(4plefl  hivolved  as  to  the  effect  of  tbe  Ikcts 
allseed.   Judgment  aflbmed. 

(HtOBBBSGK,  0.  J.,  and  FOTTEK,  cob- 
cur. 


BENIGHT  et  al.  v.  BEXJKWITU  COM- 
MERCIAL CO. 

(Supreme  Court  of  Wyoming.    Dec.  12,  I8OG.1 

HtJoBAND  ATto  Wira  — Plbdos  of  Wire's  Faop- 
BKTT— Pkikcir&l  aso  Aobxt— IUtipicatiom  or 
Ukaothokizbd  Act  —  Wabbboitsbmbk  —  Lies 

for  8tokaob. 

1.  Personal  property  which  belonged  to  the 
wife  prior  to  the  nmrriage  cannot  be  pledaed 
by  the  husband,  wlthoat  bar  emsoiti  for  psy- 
meat  of  hiB  debts. 

2.  \A*here  a  defeortant  retains  poeseaslon  of  ner 
Bonul  projwrty  stored  with  It  nnder  an  aaantnor 
ixed  agreement  by  Hs  afient  that  thrre  would  be 
no  8t<H-age  dtarge,  but  does  not  notilF  the  oww; 
of  tlie  property  that  It  repudiates  aach  onauthor- 
ized  agreement,  or  that  compensation  mint  he 

I  mads  tw  storage,  it  eannot  didm  tiie  Hen  i^m 


Digitized  by 


hj  Rer.  St  1 1471,  to  wazdioiuraiait  for  itor- 
«ffe  of  goods. 

3.  In  replerln  for  goods  stored  with  defendaat 
under  so  uoauthomed  agreeiuent  by  its  aKL-'it 
that  no  charge  would  be  uiaUe  for  storage,  where 
h  appeal*  that  plaintiff  roiuntoriiy  left  the  goods 
with  defendant  notU  the  day  of  the  demand  for 
their  return,  and  that  defendant's  detention  of 
the  goods  was  not  accompanied  hy  aor  oppres- 
siTe  act  or  any  liad  faith,  nut  was  merel;  due  to 
plaintiiTB  refusal  to  paj  a  storage  fee,  plaintiff  la 
not  entitled  to  counsel  fees  as  damages,  since.  In 
such  case,  exnnplarjr  damages  would  not  be  war- 
ranted. 

Error  to  dUtrlct  court,  Sweetwater  connty; 
Jesete  Knight,  Judge. 

Action  of  replevin  by  Battle  J.  Enigbt 
against  tbe  Beckwlth  Commercial  Company. 
From  8  judgment  against  plalnUtC  and 
against  Cbrls  Jnel,  bar  surety  on  the  delivery 
bond,  tta^  tnrlng  error.  Beversed. 

E.  E.  Enterllne,  for  plalntUTs  In  error.  0. 
O.  I}amUn,  Cor  deftodant  in  error. 

POTTBB,  J.  In  ttala  caae,  Hattle  J.  Knfgtat 
aooght,  by  action  of  replevin,  to  obtain  pos- 
seeslon  <tf  certain  bousebold  goods  wblch 
were  held  1^  tlie  defendant  She  gave  tbe 
deUvery  undertaking  provided  for  by  statute, 
and  received  the  goods.  Judgment  waa  ren- 
dered against  hec  and  the  aurety  in  tbe  un* 
dertaklng  for  the  sum  of  9nO  and  coata;  the 
■mount  of  the  damages  assessed  being  tbe 
reasonable  ralne,  as  detramined  by  the  court 
for  tbe  storage  of  the  property  by  defendant 
The  answer  of  defendant  ndmHted  its  pes- 
see^lon,  and  set  forth,  as  grounds  of  defense, 
that  on  or  about  July  10,  1804,  the  plaindff 
delivered  to  and  left  with  the  def«idant  all 
and  singular  the  goods  and  cbsttels,  with  thb 
request  that  it  safely  keep  and  store  tbe 
same  for  her.  wblch  service  it  is  alleged, 
tbey  performed  until  May  25, 1895  (this  being 
the  date  when  the  suit  was  commenced),  and 
that  a  reasonable  charge  for  the  storing  and 
caring  for  the  property  was  160;  further,  tbat 
Ml  October  81,  1^4,  the  defendant  sold  to 
(me  Merie  S.  Knight,  the  husband  of  plaintiff, 
a  blU  of  merchandise,  amounting  to  $43.85, 
and  that  the  plaintlflC  at  tbat  time,  upon  de- 
mand being  made  of  her  faostMuid  fbr  secnrt- 
ty  for  tbe  payment  of  said  bill,  deposited 
with  the  defendant  tbe  said  property  in 
pledge;  that  said  sum  had  not  been  paid; 
and  that  payment  thereof  was  demanded  of 
lAalntlff  at  tbe  time  wlien  she  requested  a  re- 
delivery of  the  property.  The  case  was  tried 
without  tbe  Intervention  of  a  jury,  and  the 
court  fouDd  tbat  the  plalntUf  was  the  owner 
odF  tbe  property  at  tbe  time  of  the  commence- 
soent  of  the  action;  tbat  said  property  was 
aot  chargeable  with  the  claim  of  defendant 
against  Merle  S.  Knight,  bnt  tbat,  as  agent 
tor  his  wife,  he  had  placed  the  property  In 
tbe  poseessioai  of  defoidant;  that  the  latter 
was  entitled  to  a  lien  upon  such  property  for 
the  storage  thereof,  nnder  the  provisions  of 
flection  1471  of  the  Revised  Statutes;  i  and  tbe 


1  The  act  provides  that  wareboosemen  shall 
have  a  lien  for  reasonable  stnage  fees. 


court  awarded  the  defendant  tbe  sum  of  480 
to  cover  such  Uen.  rendering  Judgment  there- 
for. The  testimony  on  behalf  of  ulalodif 
was  to  the  effect  tbat  tbe  manager  of  defend- 
ant's store  bad  agreed  to  keep  the  goods  with- 
out compensation;  bat  tbe  trial  court  held 
that  any  such  contract  bad  not  been  hroui^bt 
to  tbe  knowle<lge  of  defendant,  and.  If  it  had 
been.  It  would  have  l>een  unconscionable, 
these  being  do  limit  as  to  time;  tliat,  on  tbe 
contrary,  the  defendant  had  notice  from  Its 
agent  tbat  tbe  property  was  held  for  collat- 
eral and  storage,  and  acted  under  that  In- 
formation for  about  six  months  after  such 
agent  had  oessed  So  be  connected  with  the 
defendant 

That  much  of  the  defense  which  claimed 
poeseseion  of  tbe  goods  by  way  of  pledge 
doea  not  require  conalderation.  Tbe  trial 
court  determined  that  question  adversely  to 
defendant  and  very  properly  m.  Tbe  prop- 
erty was  clearly  that  of  plaintiff,  which  she 
owned  ju-ior  to  her  marriage  with  AL  S. 
Knight;  and  the  latter  could  not,  without  her 
ooD&ent-^nd  none  sucb  was  shown,— bave 
pledged  tbe  same  for  an  indebtedness  of  Us 
own.  Neither  was  it  established  tbat  be  at- 
tempted to  i>led^  them.  Tbe  undisputed  tc» 
tlmony  on  b^alf  of  plaintiff  dlscloeed  tbat 
one  Uinta,  at  tbat  time  the  local  manager  of 
the  iHialneas  of  defendant  at  Hock  Springs, 
agreed  to  allow  the  goods  to  be  placed  and 
kept  in  their  store  without  compensation; 
and  tbat  on  that  account  only,  the  goods 
were  permitted  to  be  stored  there.  The  sin- 
gle Item  of  evidence  respecting  this  matter 
offered  In  support  of  the  defendant's  posltloii 
was  an  entry  on  Its  books  in  Mlnta's  band- 
writing,  under  date  of  October.  18l>4,  -ehow- 
Ing  a  sale  upon  credit  to  the  busband  at 
plaintiff  of  a  bill  of  merchandise  amounting 
to  $43.85,  and  a  memorandum  as  follows: 
"Bill  of  goods;  security,  househ<dd  furniture 
on  storage,"  This  entry  must  have  been 
made  some  three  montbs  after  the  goods  were 
placed  in  the  defendant's  More.  It  was  at- 
tempted to  establish  tbe  abseoce  of  authority 
in  the  manager  to  contract  for  stora^  with- 
out charge.  Tbe  buslnws  of  defendant  did 
not  include,  generally  at  least  that  of  storing 
and  caring  for  property  of  others.  It  may 
be  assumed  that  such  maofiAer.  aa  between 
himself  and  tbe  company,  was  not  empower- 
ed to  transact  such  buelnees  wltbont  char- 
ging a  fair  eompensation  therefor,  and,  be- 
tween himself  and  third  parties,  could  not 
enter  into  any  contract  therefor  blnUinK  the 
defendant,  which  would  require  it  to  carry 
it  out  or  would  render  It  responsible  In  dam- 
ages for  a  failure  or  refusal  to  perform  It 
or  for  tbe  absence  of  that  dlllgeDce  which  Is 
requlreil  of  a  gratuitous  bailee  had  the  goods 
been  lost  or  damaged.  In  this  case,  however, 
the  agreemeut  had  been  completely  executed 
OB  the  part  of  defendant  It  had  safely  kept 
tbe  goods,  was  in  possession  of  them,  and  re- 
fused to  return  them,  unless  a  storajee  fee 
was  paid.  Tbe  contract  was  not  nnoHuicton- 
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able.  It  was  capable  of  being  terminated  at 
any  time  by  defendant,  upon  notice.  It  could 
have  notified  plaintiff  at  any  time  that  the 
goods  conld  not  be  further  left  with  them, 
except  for  compensation.  It  matters  not  that 
the  superior  officers  of  the  company  were  un- 
acquainted with  the  facts  respecting  the 
original  agreement  It  had  in  Its  possession 
certain  property  obtained  upon  the  promise 
of  the  one  In  charge  of  Its  store  that  no 
charge  would  be  made  If  the  same  was  left 
there.  Harlng,  through  its  regular  agent,  In- 
vited plaintiff  to  thus  tntmst  her  goods  to  It, 
whether  or  not  the  agent  was  either  express- 
ly or  Impliedly  authorized  to  make  any  such 
promise  or  agreement,  the  defendant  is  not 
entitled  to  hold  the  goods  nntll  it  has  been 
paid  the  demanded  fee.  It  can  have  no  just 
or  lawful  charge  until  and  after  it  disavows 
the  arrangement  under  which  they  bad  re- 
ceived the  property.  This  Is  an  entirely  dif- 
ferent question  from  that  arising  In  a  case 
such  aa  has  been  cited,  where  an  agent,  with- 
out authority,  pays  an  Indebtedness  of  his 
own  by  a  sale  of  goods  belonging  to  his  prin- 
cipal, in  which  case  the  one  so  receiving  the 
goods  was  held  liable  to  pay  for  than  at  the 
nitt  of  the  principal,  the  account  standing 
against  him  upon  the  books  of  the  concern. 

As  the  case  most  be  remanded.  It  is  proper 
that  we  accord  consideration  to  some  of  the 
questions  arising  on  the  trial,  and  discussed 
In  the  briefs  of  counsel.  We  have  no  doubt 
but  that  defendant  would  have  been  en- 
tltied  to  a  lien  upon  the  property  if  its  charge 
for  storage  was  to  be  suBtalned.  We  con- 
ceive that  the  provisions  of  section  1471, 
Rev.  St,  cover  such  a  case.  On  the  trial  the 
court  refused  to  permit  plalntifC  to  prove  cer- 
tain costs  and  expenses,  including  counsel 
fees  which  she  had  incurred  by  reason  of  the 
refusal  of  defendant  to  return  her  prep- 
are on  demand.  The  original  taking  was 
certainly  with  consent  of  plaintifT,  She  vol- 
untarily lett  them  with  the  defendant  until 
the  of  demand,  which  was  either  the 
same  day  or  about  the  time  of  the  commence- 
ment of  the  suit;  and  the  detention  of  them 
by  defendant  after  demand  was  not  accom- 
I»anled  by  any  such  outrage  or  bad  faith  as 
would  authorize  exemplary  damages.  The 
court  did  not  err  In  exclnffing  the  testimony 
offered. 

For  the  reasons  already  stated,  the  judg- 
ment must  be  reversed,  and  the  case  remand- 
ed for  new  trlaL 

OaOBSBBOK,  a  and  0ONA.WAT,  J., 
concur. 


MERRILL  V.  SPSINCEB,  Coonty  Oollectw. 
(Sopieme  Goort  of  Utah.    Dec  12,  1806.) 
Oonnr  Sosool  Tax  — v^liditt  as  to  Omas  ov 
FiBST  AiTD  Beco:td  Class  —  Ont' 

BTITDTIOXAL  LaV. 

LThe  proper  construction  of  seetku  &  sit  10; 
•f  the  oonstttntkm  of  the  lUte  of  Utah,  which 


provides  thst  "in  dties  of  the  first  and  aecorul 
class,  the  pablic  school  system  shall  be  maintained 
and  controlled  hr  the  board  of  education  of  socli 
cities  separate  and  apart  from  the  ooouties  is 
which  said  cities  are  located,"  is  that  in  aties  of 
the  first  Bod  second  class  the  public  school  mtem 
shall  be  maintained  br  the  board  of  edncatioQ  of 
such  cities.  The  board  of  edncation  of  sndi  dties 
shall  bear  the  ezpauea  of,  keep  up,  supply  what 
is  needed,  maiotaln.  Sod  control  tiie  pobUc  sdiool 

Sstem  therein:  and  such  sj^tem  of  public  schools 
all  be  so  mamtalned  and  controlled  separate  and 
apart  fiom  the  counties  In  which  said  dties  are 
located.  The  intentiun  of  the  frameis  of  this 
section  was  to  locate  and  fix  geograpliical  divi- 
sions  in  counties  cootaining  dties  of  the  first  and 
second  eUua,  and  mske  it  the  dn^  of  the  board 
at  educstiim  of  soch  dties  to  support,  l>ear  the 
necessary  expense  of,  maiptaip,  and  contnd  the 
public  BChool  system  tfaereio,  separate  and  apaii 
from  the  cootrol  of  the  coiinties  In  wluch  snek 
dties  are  located.  The  maintenance  and  contnl 
of  Dublic  schools  In  said  dties  are  mode  inde- 
pendent, separatfr  and  apart  from  the  oonnties  is 
which  they  are  locBted,  snd  are  to  be  controDed 
by  the  board  of  edueatim  of  sadi  dties  sepsrste 
and  apart  from  the  control  of  the  county  commia- 
siona^ 

2.  The  collection  of  the  coontr  school  tax  with- 
in Salt  Lake  City,  and  the  suDtractim  of  about 
$30,000  from  soch  fond  so  raised  tor  varions 
county  school  purposes,  before  the  fond  is  iU>- 
tributed  according  to  the  number  of  cbildreo  of 
school  age,  under  the  several  acts  of  the  stata 
legislature,  is  an  evasion  and  violntioo  of  section 
6,  art  10,  of  the  state  ocnstitntion;  snd  ooiain 
provisions  added  to  section  88,  art  10,  p.  489, 
Seas.  Laws  1896,  and  section  115.  art  IB,  p. 
497,  Sees.  Laws  1896,  and  other  like  jnoviuoos, 
are  held  Invalid  and  repugnant  to  section  6^  art 
10,  of  the  ooDstitntkm. 

{Syllabus  by  the  Ooart) 

Appeal  from  district  court.  Salt  Lake  coun- 
ty; M.  L.  Ritchie,  Judge. 

Action  by  Lydia  T.  MerrlU  against  John  D. 
Spencer,  county  collector,  for  injunction. 
From  an  order  sustaining  a  demurrer  to  the 
complaint,  and  a  Judgment  ot  dlamlsaal,  plain- 
tiff appeals.  Reversed. 

The  ^alntUI^  In  ber  complaint,  alleges,  la 
substance,  that  she  Is  a  resideat  ot  Sidt  Lake 
Olty,  In  Salt  Lake  coonty,  and  the  owms  ti 
pxopeetjr  In  Salt  I^ke  Otty;  that  a  tax  tct 
county  achool  pnipoMB  ct  two  mlUs  on  the 
dollar  bas  been  levied  In  Salt  Lake  eonnty  in 
1886;  that  said  county  school  tax  la  levied  tot 
the  support  ot  the  district  achoola  wtthin  and 
without  Salt  Lake  Otty,  but  aH  wltbtn  Salt 
Lake  connty;  that  the  total  nun  of  said  tax. 
If  collected,  wotild  amowit  to  «S7,ai2.98,  and 
the  amount  tboeof  that  would  be  colleeted 
from  Salt  Lake  Olty  alone  would  amount  to 
$7L066.26,  and  tbBt  of  mcb  achool  tax  Salt 
Lake  Olty  irould  pay  In  exceoa  of  the  amount 
distributed  to  It  according  to  tiw  numbor  oi 
achool  chlldrm  the  sum  of  |30,Q80;  that  there 
Is  a  board  of  education  duly  oi^aidaed  and  la 
control  of  the  public  school  ayaton  wtttln 
Salt  Lake  Olty,  and  such  board  has  been,  and 
now  Is,  maintaining  and  omtKAUiig  the  pnMle 
adbool  ayatem  in  Salt  lAke  Gttj,  and  hai  lev- 
ied a  city  tax  for  the  year  1886  on  all  taxable 
^perty,  for  the  anppwt  and  maintenance  of 
auch  dty  public  schocAs;  tbat  mtih  board  pays 
ita  city  superintendent  of  achoola,  membm  of 
Ita  board  of  examiner^  Ita  traaaniw,  and  aH 
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other  Incidental,  proper,  and  necessary  ex- 
penses from  Its  own  fnnds;  that  plaintiff  ia 
assessed  for  said  county  school  purposes  for 
the  year  1896,  on  her  land  specified,  the  stun  of 
$106.38,  and  has  paid  all  the  taxes  assessed 
against  her  except  the  said  snm  assessed  as 
county  school  taxes;  that  during  the  years 
18£3  to  1896,  both  years  incluslTe,  and  prior 
thereto,  Salt  Lake  City  paid  into  the  territo- 
rial school  fund  a  large  amount  annually  in 
excess  of  what  it  received  from  such  school 
fund,  when  the  same  was  distributed  accord- 
ing to  the  number  of  school  children;  that 
Salt  Lake  City  Is  a  city  of  the  first  class;  that 
said  defendant  will  sell  the  property  of  plain- 
tiff to  collect  said  county  school  tax,  unless 
restrained,  and  plaintitTs  title  th^to  become 
thereby  clouded,— and  prays  for  an  injunc- 
tion, etc.  To  this  complaint  defendant  filed  a 
demurrer,  alleging  that  the  same  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action, 
nor  to  entitle  the  plaintiff  to  the  relief  sought 
The  demurrer  sustained.  Plaintiff  elect- 
ed to  stand  upon  her  complaint  Thereupon 
the  court  dismissed  said  plaintiff's  complaint 
with  costs.  From  this  Judgment  and  order 
the  plaintiff  appeals,  and  alleges  that  the 
court  erred  In  sustaining  the  demurrer,  dis- 
missing the  complahit  and  refusing  to  grant 
the  Injuuotion  prayed  for,  and  that  there  Is 
DO  law  authorizing  the  collection  of  any  coun- 
ty school  tax  on  property  within  Salt  Lake 
City. 

Williams,  Van  Oott  &  Sutherland,  for  ap- 
pellant a  O.  Wblttemore,  Ga  Atty.,  tat  re- 
spondent 

MINER,  J.,  after  stating  the  case,  delivered 
the  opinion  of  the  court 

The  only  question  presented  by  this  appeal 
Is  whether  there  is  any  law  In  this  state  au- 
thorizing the  levy  and  collection  of  any  coun- 
ty school  tax  on  property  within  said  Salt 
Lake  City.  It  Is  conceded  that  for  many  years 
before  Utah  became  a  state  a  school  tax  was 
levied  within  the  territory,  which  constituted 
the  territorial  school  fund.  It  was  collected 
according  to  the  value  of  the  property,  and 
distributed  according  to  the  number  of  school 
children  of  school  age.  According  to  the  work- 
ing of  the  system.  Salt  Lake  City  paid  annu- 
ally into  the  school  fund  a  large  sum  In  excess 
of  what  It  received  back.  A  county  school  tax 
was  likewise  levied  In  the  county  which  In- 
cludes Salt  Lake  City,  in  the  same  manner, 
and  the  fund  was  distributed  the  same.  What 
was  true  of  Salt  Lake  City  with  reference  to 
the  territory,  was  also  true  with  reference  to 
the  county.  In  this  way  Salt  Lake  City  paid 
annually  large  amounts  into  both  funds  in  ex- 
cess of  what  It  received  back.  Counties  having 
no  cities  of  the  first  and  second  class  were  not 
subject  to  this  system  of  excessive  or  donble 
taxation.  Section  6  of  article  10  of  the  consti- 
tution of  Utah  provides  that  "in  cities  of  the 
first  and  second  class,  the  public  school  systam 
tfiall  be  maintained  and  controlled  by  the 


board  of  education  of  such  cities,  wepante  and 
apart  from  the  counties  In  which  said  citlee 
are  located."  The  principal  qnestfon  In  thle 
case  Is  as  to  the  meaning  of  the  word  "main- 
tained," as  used  in  this  section.  Section  2090, 
Comp.  Laws  Utah  1888,  provides  that  "words 
and  phrasesare construed  according  to  thecon^ 
text  and  the  approved  usage  of  the  language. 
•  •  Webster,  In  subdivision  4,  defines 
the  word  "maintain"  to  mean  "to  bear  the  ex- 
pense of;  to  sapiwrt;  to  keep  up;  to  sup- 
ply with  what  Is  needed."  Section  26  of  arti- 
cle 1  of  the  constitution  says,  "The  piovIslouE 
of  this  eonstitntlon  are  mandatory,  and  prohib- 
itory, unless  by  express  words  they  are  de- 
clared to  be  otherwise."  It  Is  a  familiar  rule 
of  construction  that  a  word  repeatedly  used  lo 
a  statute  will  be  presumed  to  bear  the  same 
meaning  throughout  the  statute,  unless  then 
Is  something  to  show  that  there  Is  anothet 
meaning  Intended.  Article  10  of  the  constitu- 
tion relates  to  education,  and  provides  wltfa 
reference  to  the  different  educational  Institu- 
tions of  the  state.  In  section  1  of  article  IC 
of  the  constltutton  the  legislature  is  required 
to  provide  for  the  establishment  and  malnte 
nance  of  a  uniform  system  of  public  schoola 
In  section  2  of  article  10  It  Is  provided  thai 
high  schools  shall  be  maintained  free  In  all 
cities  of  the  first  and  second  clasa  In  the  lat 
ter  part  of  the  same  section  the  word  "main- 
tain" la  used  in  connection  with  moneys  ap- 
portioned to  support  schools.  In  section  IC 
the  word  "maintenance"  Is  used  In  eonnectioii 
with  a  fund  to  support  the  deaf  and  dumt 
asylum.  The  same  word  is  used  many  times 
In  this  article  as  bearing  upon  and  iiavlng  ref 
erence  to  the  support  and  maintenance  ol 
schools.  In  Judson  v.  Blanchard.  4  Conn.  566, 
the  word  "maintain"  Is  held  to  m6an  "to  beat 
the  expense  of."  In  Rhodes  v.  Mummery,  45 
Ind.  217,  the  word  "maintain"  is  defined  ai 
meaning  "to  bear  the  expense  of."  In  City  ol 
New  Haven  v.  Whitney,  86  Conn.  375,  It  Ie 
held  that  "a  statute  that  prescribes  that  a 
thing  shall  be  done  in  a  particular  way  car- 
ries with  it  an  Implied  prohibition  against 
doing  It  any  other  way."  "So  when  a  statute 
enumerates  the  persons  or  things  to  be  affect- 
ed by  its  provisions,  there  is  an  implied  ex- 
clusion of  others." 

Words  hi  a  constitution  are  not  to  be  stretch- 
ed beyond  their  fair  sense,  but  within  thai 
range  the  rule  of  Interpretation  must  be  takes 
which  will  best  follow  out  the  apparent  intra- 
tfon  of  its  framers.  "Every  positive  direction 
contains  an  Implication  against  anything  con- 
trary to  It  or  which  would  frustrate  or  dis 
appohit  the  purposes  of  that  provision,  as 
strong  as  if  a  negative  was  expressed  In  ev- 
ery sentence."  "In  a  statute  that  which  Ii 
Implied  Is  as  much  a  part  of  It  as  that  whlcli 
Is  expressed."  North  Point  ConsoL  Irr.  Co.  v 
Utah  &  S.  L.  Canal  Co.,  13  Utah,  — ,  46  Pac 
824;  Suth.  St.  Const  H  32&-327;  Cooley 
Const  Lim.  78-106.  Section  6  of  article  1( 
has  a  plain  meaning.  It  will  be  noticed  thai 


Ola  aactiOB  does  not  iiroTlde  that  the  public 
■cbool  Qyatem  wlthlo  Salt  Lake  City  aball  be 
Bulntalned  separate  and  apart  from  tlie  atate^ 
bnt  simply  separate  and  apart  from  tbe  coun- 
ty. The  plain  meaning  of  tbe  section  la  that 
In  dtlea  of  tbe  first  and  second  class  thp  pub- 
lic scbool  system  shall  be  maintained  and  con- 
trolled by  the  board  of  education  of  sucb 
dtlea.  Tbe  board  of  education  of  audi  dtlea 
shall  bear  tbe  expenses  of,  keep  up,  8tK>ply 
what  Is  needed,  maintain,  and  control  tbe  pub- 
lic school  system  therein.  And  such  system 
of  public  acbools  shall  be  so  maintained  and 
controlled  separate  and  apart  fnon  the  coun- 
ties in  which  said  cities  are  located.  The  In- 
tention of  tbe  framers  of  this  section  was  to 
locate  and  fix  geoKraphlcai  divisions  In  coun- 
ties containing  cities  of  tbe  first  and  second 
daas,  and  make  it  tbe  duty  of  tbe  board  of 
education  of  such  dties  to  support,  hear  the 
necessary  expense  of,  maintain,  and  control 
the  public  school  system  therein  separate  and 
apart  from  the  control  of  tbe  counttRs  in  which 
such  cities  are  located,  and  separate  and  apart 
from  tbe  control  and  superTlsion  of  the  board 
of  county  commissioners  of  the  respective 
counties  where  such  cities  of  the  first  and 
second  class  are  located.  So  far  as  tbe  maln- 
teoiance  and  contrd  of  the  public  schools  Id 
cities  of  the  first  and  second  class  are  ooncem- 
ed,  they  are  made  Independent  separate,  and 
apart  from  tbe  counties  in  which  such  cities 
are  located,  and  are  to  be  controlled  by  tbe 
board  of  education  of  such  cities,  separate 
and  apart  from  tbe  control  of  tbe  county  com- 
missioners. No  other  reasonable  construction 
can  be  placed  upon  the  hmguage  used  in  this 
aectlon. 

In  framing  section  6  of  article  10  the  con- 
stitutional ctmveDtlon  must  bare  found  that  In 
the  previous  workings  of  tbe  several  provi- 
sions of  the  statute  there  was  a  mischief  ex- 
isting wblcb  should  he  suppressed.  The  con- 
vention sought  to  suppress  tbe  mltichlef  by 
framing  this  [irovlsion  of  the  constitution  prd- 
vidlng  tliat  tbe  scbool  system  shall  be  main- 
tained and  conducted  In  cities  of  tbe  first  and 
second  class  by  tbe  board  of  education  of  sucb 
dties,  separate  and  apart  from  tbe  couutles 
in  which  the  said  cities  are  located.  Section 
94,  p.  400,  Seas.  Laws  189«[.  provides.  In  mh- 
stance.  that  thfi  county  commlssloDers  of  each 
couDty  shall  levy  a  tax  not  to  exceed  two 
mills  on  the  dollar  for  county  school  purposes. 
Section  88,  art  10.  p.  489,  Sess.  Laws  18»fi, 
provides  as  follows:  "The  county  superln- 
tendeat  of  each  county  shall  immedlntely  up- 
on receiving  the  appointment  from  the  state 
superintendent  proceed  to  apportion  tbe  state 
and  county  school  funds  to  the  several  school 
districts  of  bis  connty,  according  to  the  num- 
ber of  school  children  residing  In  each  district, 
over  six  and  tinder  eighteen  years  of  age,  as 
appears  from  tbe  last  enumeration  reported  to 
bla  office;  provUIed,  that  before  making  snob 


appwtliHimeDiB  k«  shall  set  ulOe  so  mwdi 
of  said  fund  as  the  board  of  connty  ccuunla- 
aloners  shall  <wd»  for  the  payment  of  tbe 
eompenaatlon  of  tbe  CMinty  aupeilntaident, 
awmben  of  the  board  of  examiners,  the  treas- 
urer, tbe  expenses  of  the  county  Institute,  and 
contingent  expenses  of  tbe  county  supeiin- 
tendent'a  office."  Section  115,  art.  15.  p.  48T, 
Sees.  Laws  18U6.  provldea  as  foUows:  "All 
dties  of  tbe  fimt  and  second  class  shall  be  gDT- 
erned  by  the  provlslona  of  this  article.  In 
dtlea  of  the  first  and  aecwd  class,  the  public 
scbool  system  shall  be  maintained  and  con- 
trolled by  tbe  board  of  educatitm  of  aach 
dties,  separate  and  apart  from  tbe  coontlee  tn 
which  said  dtlee  are  located;  provided,  that 
this  section  shall  not  be  construed  as  relating 
to  tbe  levying,  coUectlog  or  apportioning  of 
state  or  county  school  taxes."  These  statutes 
were  passed  just  after  the  adoption  of  the  con- 
stitution, and  it  Is  apparent  tiiat  the  legisla- 
ture, Willie  enacting  section  0  of  artide  10  of 
tbe  constitutiou  Into  section  ,115,  atmve  quot- 
ed, at  tbe  same  time  added  thereto  a  pro- 
viso, whicb.  If  effective,  would  avoM  tbe  plain 
meaning  of  tbe  constitution,  and  give  It  an 
iuterpretation  which  Its  ftamers  did  not  Intend 
It  to  bear.  At  tlie  same  seeslwi  section  88  was 
passed,  with  tbe  proviso  above  quoted,  by 
which  H  is  made  the  duty  of  tbe  county  sn- 
perlnteadent,  More  making  the  apportionment 
to  the  several  school  districts  of  the  connty. 
to  set  aside  from  said  school  fuod  so  mu^ 
thereof  as  the  board  of  couuty  oommisaioners 
sliaU  order  for  payment  of  the  expenses  of 
tbe  county  superintendent,  members  of  the 
board  of  examiners,  treasurer,  expenses  of 
the  county  Institute,  and  contingent  expmscs 
of  the  county  superintendent's  office.  All  tbeae 
eKpenses  are  defrayed  by  Salt  Lake  City  oot 
at  its  own  fund,  and  yet,  before  It  recetvea 
back  Us  proportion  of  tbe  schod  fund  ac- 
cording to  the  numtter  of  cbiidren,  the  fund 
is  depleted  for  the  county  ex[>eti8es  enumerat- 
ed, and  by  this  means  Rait  Lake  City  is  re- 
quired to  pay  about  $30,000  annually  Into  tbe 
school  fund  more  than  It  receives  back.  Tbe 
collection  of  tbe  county  school  tax  within  Salt 
l<ake  City,  and  tbe  subtraction  from  such 
fund  so  raised  for  various  county  school  pur- 
poses before  it  Is  dlstrilmtctl  acconliug  to  tbe 
number  of  chtldren  of  schonl  age  under  tbe 
statutes  referred  to.  Is  an  evasion  and  viola- 
tion of  section  6  of  article  10  of  tbe  con»titu- 
tlon  of  the  state;  and  the  said  provisos  added 
to  said  section  88  aud  115,  and  other  like  pro- 
visions, are  Invntld.  and  repugnant  to  tbe  con- 
stitution. The  order  and  Judgment  of  tbe 
court  beJow  Is  reversed,  with  Instructions  to 
grant  an  Injunction  perpetually  restralolDK 
and  prohibiting  the  defendant  from  coUectfns 
tbe  county  school  tax  referred  to  In  the  com- 
plaint within  Salt  Lake  City. 

ZANE,  C.  J.,  and  BARTGH,  ooncor. 
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Bills  ahd  Notbs— Sukbtibs— Di8CHAHa>— Fabol 

EVIDKNCE. 

1.  Plaintiff  brought  his  action  ntioD  a  promia- 
•ory  note.  The  defendant  set  up  an  affirmative 
defense,  and  offered  to  prOTc  that,  although  he 
had  ligned  the  note  as  principal,  he  was  in  fact 
only  a  sntet;;  that  at  or  shortly  after  maturit;, 
without  the  knowledge  or  consent  of  defendant, 
the  plaintiflf  extended  the  time  of  payment;  and 
that  plaintiff  knew,  at  the  time  the  paymeot  was 
extended,  that  defendant  was  only  a  surety. 
Hrtd,  that  the  defense  was  proper,  and  the  evi- 
dence  offHcd  admiBsible. 

2.  Where  the  payee  of  a  promisaory  note,  after 
having  knowledge  of  the  relation  of  suretyship  ex- 
isting between  the  joint  makers,  enters  into  a 
new  agreement  with  the  principal  debtor  to  ex- 
tend the  time  of  panneat,  or  do  any  act  to  cod- 
tlnne  the  liability  of  the  nifety.  wittioat  his  coo- 
sent,  the  surety  is  discha^ed. 

3.  Where  a  person  signs  a  note  as  maker;  but  la 
In  tact  8  sarety,  and  there  is  nothing  on  the  face 
of  the. note  to  show  his  trae  relation,  he  will  be 
treated  and  considered  as  a  principal  with  respect 
to  all  who  have  no  notice  of  the  suretyship;  but, 
whenever  it  ia  material  in  his  defense  to  an  action 
■gainat  him  on  the  note,  he  may  offer  and  prove 
tqr  parol  evidence  that  he  mnile  the  note  merely 
as  sarety,  without  coosideratiou,  and  that  such 
fact  was  known  to  the  plaintiff  before  the  equi- 
ties throu^  whldi  sotih  erideace  became  admiaii- 
ble  arose. 

(SyUabDs  by  the  Court.) 

Appeal  from  district  court.  Salt  Lake  coub- 
ty;  John  A.  Street,  Judge. 

Action  by  GranTlUe  GiUett  against  Thomas 
B.  Taylor.  From  a  Judgment  for  plaintiff, 
defendant  appeals.  Reversed. 

Richards  ft  Blcharda,  for  appellant  Bar^ 
low  FiBTgiuon,  tot  respondent 

BARTOH,  J.  This  Is  a  tolt  upon  a  prom- 
laeery  note,  dated  April  1,  1891,  and  signed 
by  Jotm  W.  Taylor  &nd  tbe  appellant  herein. 
Tbe  deCmdant  having  sec  ap  an  afflrmatlTe 
defense,  offered  to  prore  that  although  the 
appellant  signed  the  note  as  principal,  be  was 
In  UuA  only  a  surety;  that  he  received  no 
part  of  the  mcmey  for  which  the  note  waa 
given,  or  any  ctmslderatlon  for  Its  execution 
or  d^very;  that  at  or  shortly  after  Its  ma- 
turity the  plaintiff,  without  the  knowledge  ot 
oonsent  of  the  appellant,  extended  the  time 
of  payment  for  a  valuable  conalderatlOD;  and 
that  the  plaintiff,  at  the  time  he  accepted  the 
note,  knew  that  this  appellant  was  only  a 
'surety.  This  offer  was  rejected,  and  the 
proof  of  defendant  limited  to  an  express 
agreement  between  the  payee  and  makers,  or 
either  of  them,  that  the  p^ee  had  accepted 
Thomaa  B.  Taylor  as  a  surety.  The  note 
waa  drawn  op  In  tbe  alngnlar  form,  and  there 
la  no  word  of  deacrtptlon  attached  to  either 
algnatnre.  It  appean  that,  after  the  note  be- 
came due,  John  W.  Taylor,  the  real  principal, 
asked  the  plaintiff  for  furttier  time,  which 
was  granted,  and  a  new  note  accepted  tor  the 
loan,  without  the  knowledge  of  tbe  appellant 
It  Is  alao  shown  that  the  appellant's  signature 
did  not  aH>ear  on  flie  new  note.   Tbe  court 


John  w.  Taylor  fbat  tbe  new  note,  Introdoced 
In  evidence  was  accented  by  the  plaintiff  In 
payment  of  tbe  old  note.  The  burden  was 
thus  upon  tbe  appellant  to  show,  not  that  he 
was  a  surety  within  tae  knowledge  of  tlie 
payee  when  he  accepted  the  note,  but  that 
there  was  an  express  agreement  between  tbe 
principal  maker  and  the  payee  whoeby  the 
payee  accepted  tbe  appellant  as  a  stuwty. 

Counsel  Cor  the  apiwllant  Insist  this  was 
contrary  to  law,  and  the  first  question  which 
we  will  consider  la  wbetbo',  upon  suit  brought 
on  a  promissory  note,  it  is  competent  for  me 
of  two  makers  to  aver  atOrmatlvely  In  bis  an- 
swer, and  prove  by  parol,  tltat  he  signed  tlie 
note  as  surety,  and  that  be  was  discharged 
1^  an  extension  of  time  givoi  to  tlie  princi- 
pal debtor  the  payee  with  knowledge  itf 
the  suretyship.  The  great  importance  of  thla 
question  must  be  cmeeded,  because  of  Its 
bearings  on  business  reladrau;  and  that  there 
has  been  some  confuston  In  the  autlwitles 
regarding  such  a  defense  mnst  be  admitted. 
TUs  douhUeas  arose  fRna  tbe  fsct  that  some 
of  both  the  Bn^lBh  and  American  eonrte  m- 
tertalned  doobis  whether  soch  a  dtfense  could 
rvall  In  a  court  of  law.  In  Pooley  v.  Uar- 
ndine,  7  EL  ft  Bl.  431,  Mr.  Justice  Coleridge, 
holding  such  a  defOnse  good  m  equity,  said: 
"In  the  more  recent  eases  at  law,  however, 
tbe  rale  In  queatlon  has  apparently  been 
treated  as  arising  out  of  the  original  owteact 
with  the  credlttw;  and,  if  this  was  a  idea  of 
a  legal  def^ise,  we  wa'A  probably  have  felt 
bound  by  those  anthcvlties.  and  have  left  it 
to  a  conrt  of  error  to  oonstdw  the  whole  ques- 
tion, taking  Into  their  conslderatlan  whether 
the  same  nde  in  such  matters  ought  not  to 
exist  In  courts  of  law  and  equity,  and  to  de- 
cide, if  there  be  a  difference,  what  the  rale 
should  be.  As  we  are,  however,  called  upon 
to  deal  with  this  case  as  if  we  were  sitting 
In  a  court  of  equity,  we  think  we  ought  to 
decide  It  accordli|g  to  what  we  believe  to  be 
tbe  doctrine  in  courts  of  equity."  .  In  Rees  v. 
Berrington,  2  Ves.  Jr.  1H(K  Lord  Longhborongh 
said  that  the  form  of  the  security  forced  these 
cases  Into  equity,  becaose,  wben  they  wore 
bound  Jointly  and  severally,  tbe  surety  could 
not  aver,  by  pleading,  that  he  was  bound  as 
surety.  And  Mr.  CSiIef  Justice  Spencer,  In 
King  V.  Baldwin.  17  Johns.  SSi,  disagreeing 
with  this  [nopotitlon.  said:  "Now,  we  could 
not  assoit  to  his  lordRblp's  pn^xieltion  that 
the  fact  of  a  man's  being  bound  as  a  secu- 
rity could  not  be  averred  at  law,  if  it  became 
material  to  a  legal  Intinlry;  tor  we  under- 
stood tbe  ndes  of  evidence  to  be  the  same  in 
both  courts,  and  we  In  vain  sought  for  Hie 
principle  which  allowed  toe  Inquiry  In  a  court 
of  equity  and  denied  It  in  a  court  of  taw.** 
In  Artcher  v.  Douglass,  5  Deolo,  500,  Mr. 
Chief  Justice  Beardaley,  delivering  the  opin- 
ion of  the  court  said*  **The  ftct  wben  as- 
certained. If  anSclent  In  eqvlty.  Is  equally 


G.  B.  201;  Plntard  v.  Davla,  21  N.  J.  Law, 
632;  Peoi^e  t.  Jansen.  7  Johns.  332. 

The  main  objection  urged  against  such  a  de- 
fense at  law  appears  to  be  that  It  Is  an  attempt 
to  vary  the  terms  of  a  written  instrument; 
but.  If  this  objection  be  sound.  It  will  obtain 
eriually  in  equity,  because  at  law  and  in  equity 
tlie  same  general  rules  of  evidence  are  applied. 
It  Is  true  that,  in  an  action  at  law,  the  tenns  of 
a  written  instrument  cannot  be  varied  by  parol 
evidence;  but  this  is  equally  true  In  an  action  In 
equity,  except  In  eases  where  au  action  at  de- 
fense Is  maintained  under  some  recognized  head 
of  equity  Jurisdiction.  It  seems  difficult  to  as- 
certain a  good  reason  why,  in  a  case  of  the 
character  under  discussion,  a  court  of  law 
should  reject  evidence  which  would  be  admis- 
sible In  a  court  of  equity.  Whatever  dis- 
tinction may,  under  the  old  system,  have  ob- 
tained respecting  the  admission  of  evidence  at 
law  and  In  equity,  it  cannot  be  maintained  in 
courts  of  both  legal  and  equitable  jurisdiction,  as 
constituted  under  the  Code.  Without,  however, 
invoking  the  rules  of  equity,  It  seems  clear  that 
the  evidence  admissible  under  such  a  defense 
does  not  vary  the  terms  of  a  written  Instrument, 
nor  change  the  legal  effect  thereof.  The  require- 
ment that  the  payee,  with  knowledge  of  the  sure- 
tyship existing  lietween  the  co-makers,  shall  not 
do  any  act,  without  the  knowledge  and  consent 
of  tbe  surety,  which  will  prejudice  the  rights  of 
the  surety  against  his  principal,  in  no  way  Im- 
pairs the  obligations  of  tbe  contract  It  simply 
prohibits  the  creditor  who  has  knowledge  of  the 
suretyship  from  ingrafting  a  new  agreement  in- 
to the  contract  without  the  consent  of  him 
whose  rights  will  be  injuriously  affected  thereby. 
Whether  a  co-maker  is  principal  or  surety,  tbe 
contract  is  the  same.  In  either  case  there  is 
a  binding  obligation  to  pay,  and  tbe  presumption 
Is  that  all  the  makers  are  equally  liable  to  tbe 
creditor.  This  presumption,  however,  may  be 
rebutted,  by  equities  affecting  the  creditor,  with 
knowledge  of  tbe  true  relation  existing  between 
the  debtors  at  the  time  he  performs  the  act  by 
which  be  injuriously  affects  the  rights  of  tbe 
surety.  The  rights  of  tbe  surety  arise  out  of  tbe 
circumstances  of  tbe  case,  and  do  not  depend  up- 
on the  written  Instrument.  The  fact  that  one  of 
the  debtors  Is  a  surety  Is  collateral  to  tbe  con- 
tract, and  hence  may  be  shown  by  extrinsic  evi- 
dence. If  a  co-maker  should  add  the  word 
"surety"  to  his  signature,  such  signature  would 
not  affect  the  contract,  as  between  bim  and  tbe 
payee.  His  liability  to  pay  would  stUl  be  ab- 
solute, the  same  as  If  there  were  nothing  on  the 
face  of  the  Instrument  to  Indicate  his  relation  to 
the  principal  maker.  In  either  case  the  obliga- 
tion to  the  creditor  would  be  effectual  until,  with 
knowledge  of  the  relation  of  the  debtors,  the 
creditor  had  done  some  act  which  had  injurious- 
ly affected  the  position  and  rights  of  the  surety. 
Tbe  principal  and  surety  being  equally  liable  to 
the  payee,  the  surety  has  the  undoubted  right, 
at  tbe  maturity  of  the  note,  to  request  the  payee 


may  be  abeoto^y  necessary  as  a  protection  of 
tbe  surety  against  the  Insolvency  of  the  ivinclpal 
debtor.  If  the  payee,  wltti  Imowledge  of  tbe 
soretyshlp,  has  ToluntarUy  (toced  himself  In 
such  a  portion  th&t  neither  he  nor  the  sure^  can 
enforce  payment,  ttete  seems  to  be  no  scmnd 
reason  why  the  payee  should  longer  hare 
recourse  against  the  co-maker,  because,  un- 
der such  circumstances,  the  case  falls  within 
the  general  doctrine  relating  to  principal  and 
surety,  whereby  the  surety  la  dlschafged. 
Tbe  payee's  action  may  deprive  the  surety  of 
a  valuable  right,— the  power  to  save  himself 
by  bringing  suit  against  the  real  principal.  In 
such  case,  whether  the  creditor  received  the 
note  with  knowledge  of  the  suretyship  is 
Immaterial.  If  he  had  such  knowledge  at 
the  time  when  he  did  the  act  which  Injuri- 
ously affected  the  rights  and  altered  the  posi- 
tion of  the  surety,  the  surety  is  discharged.  All 
that  Justice  to  the  creditor  requires  Is  that  snch 
contract  shall  not  prejudice  his  rights  against 
the  surety  until  he  has  notice  of  the  rela- 
tion between  tbe  makers.  After  be  has  such 
notice,  the  taw  will  not  permit  him  to  en- 
ter Into  a  new  agreement  with  the  princi- 
pal debtor  to  extend  the  time  of  payment, 
or  do  any  act  to  continue  the  liability  of  the 
surety,  without  his  consent.  Tbe  creditor 
cannot  keep  the  surety  bound  l>eyond  the 
terms  of  bis  contract  without  consulting  him. 
and  this  prodnces  no  inconvenience  to,  and  Im- 
poses no  hardship  upon,  the  creditor.  It  follows 
that  evidence  Is  admissible  which  shows  that 
the  creditor,  affected  by  knowledge  of  the  true 
relation  of  tbe  debtors,  has  undertaken  to  con- 
tinue the  liability  of  the  surety  beyond  tbe  t«ma 
of  his  contract,  without  his  assent,  by  a  new 
agreement  with  the  principal  debtor.  Tbe  rule 
appears  to  be  that,  where  a  person  signs  a  note 
as  maker,  but  is  In  fact  a  surety,  and  there  is 
nothing  on  the  face  of  the  note  to  show  his  true 
relation,  be  will  be  treated  and  considered  as  a 
principal,  with  respect  to  all  who  have  no  notice 
of  tbe  suretyship,  but  that,  whenever  It  is  mate- 
rial in  his  defense  to  an  action  against  him  on 
the  note,  he  may  aver,  and  prove  by  parol  evi- 
dence, that  he  made  the  note  merely  as  a  sure- 
ty, without  consideration,  and  that  such  fact 
was  known  to  the  plaintiff  before  the  equities 
through  which  such  evidence  became  admissible 
arose. 

This  view  of  the  law,  herein  expressed,  we 
think,  Is  supported  by  tbe  weight  of  authority, 
both  in  England  and  in  this  country.  In 
Bailey  v.  Edwards,  4  Best  &  S.  761,  Mr.  Jus- 
tice Blackburn,  speaking  of  this  doctrine,  said: 
"Tbe  principle  has  been  Imported  from  the 
courts  of  equity  into  those  of  law."  And  Mr. 
Justice  Coleridge,  In  Pooley  v.  Harradioe,  su- 
pra, speaking  of  the  right  of  the  surety  to 
pay  the  debt  when  due,  and  to  be  subrogated 
to  the  right  of  the '  creditor  to  sue  tbe  prin- 
cipal, said:  "Now,  does  this  right  of  placing 
fatmseU,  as  It  Is  said,  In  the  shoes  of  the  cred- 


i^lli?^^;c,.,::i:.:V: 


iior,  aepena  on  a  pnor  cooiraci  oecween  uie 
creditor  aud  surety,  or  on  an  Implied  duty  of 
tbe  creditor  not  to  injure  tbe  surety's  rights 
when  be  knows  the  relation  subsisting  be- 
tween him  and  bis  principal?  We  do  not  see 
that,  by  the  doctrine  asserted  In  courts  of  eq- 
uity, the  primary  liability  Is  at  all  altered. 
In  trntb,  the  defense,  either  at  law  or  in  equi- 
ty, does  not  arise  by  any  alteration  of  the 
original  contract,  which,  Indeed,  It  assumes 
and  relies  on  In  Its  original  terms,  but  that 
the  creditor  cannot  fairly  or  equitably  sue 
tiie  surety  where,  knowing  of  the  existence  of 
the  relation  of  suretyship,  he  has  voluntarily 
tied  up  his  bands  from  proceeding  against 
the  prlnclpaL"  In  OuUd  t.  Butler,  127  Mass. 
886,  Mr.  Chief  Justice  Gray  said:  "The  fact 
.that  one  debtor  Is  surety  for  the  other  is  no 
part  of  the  contract  with  the  creditor,  but  is 
a  collateral  fact,  showing  tbe  relation  between 
the  debtors,  and,  if  It  does  not  appear  on  tbe 
toce  of  the  Inatrnment,  this  fact,  and  notice 
of  it  to  tbe  creditor,  may  be  proved  by  extrin- 
sic evidence."  So,  In  Bank  T.  Abbott.  28  Me. 
2S0,  Mr.  Justice  Wells,  delivering  the  opinion 
of  the  court,  said:  "Where  the  creditor  makes 
an  arrangement  with  one  of  several  debtors, 
vEtendIng  the  time  of  payment  of  the  debt,  the 
others,  by  provUig  that  such  arrangement  Is 
Injurious  to  them,  because  they  are  suietlei, 
do  nothing  to  Impair  the  validity  of  the  orig- 
inal contract,  or  to  vary  its  terms.  The  orig- 
inal contract  remains  In  full  force  and  effect 
But  the  right  to  Ingraft  the  new  matter  Is 
defeated  by  the  proof  of  a  relatim  not  exhib- 
ited by  the  note.  The  testimony  to  show  that 
the  defendants  were  sureties  was  pnqwrly  ad- 
mitted. It  appears  to  be  a  well-settled  rule  of 
law  that,  where  tbe  creditor,  by  a  contract 
with  the  principal,  extends  the  time  of  pay- 
ment, upon  a  snfflelent  consideration,  without 
the  consent  of  the  surety,  the  latter  is  dl»- 
charged."  In  Hubbard  v  Ourney,  64  N.  T. 
467,  Mr.  Chief  Justice  Church  said:  "If  the 
word  'surety'  had  been  added  to  the  name  of 
the  defendant.  It  is  conceded  that  the  defense 
sought  to  be  Interposed  wonld  be  available  in 
any  court;  and  yet  that  word,  as  we  have 
seen,  would  not  affect  the  contract.  The  fact, 
ivoved  by  extrinsic  evidence,  and  that  the 
creditor  had  knowledge  of  It,  Is  as  potent  as  If 
added  to  the  name  of  the  surety;  and  it  is  po- 
tent, not  In  varying  the  contriu:t,  but  In  im- 
posing certain  duties  and  obligations  upon 
the  creditor  In  bis  subsequent  dealings  with 
the  principal  debtor  in  respect  to  the  contract." 
So,  In  MeggeU  v.  Baum,  57  Miss.  22,  Mr.  Jus- 
tice Campbell,  delivering  the  opinion  of  the 
court,  said:  "It  has  been  the  established  doc- 
trine In  this  state  that  one  of  several  makers 
of  a  promissory  note  or  a  writing  obligatory 
la  not  precluded,  by  tbe  fact  that  he  appears 
on  the  Instrument  to  be  a  principal,  and  pri- 
marily bound,  from  averring  and  proving  tliat 
be  Is  a  surety,  and  entitled  to  be  discharged 
by  the  act  of  the  creditor  In  so  dealing  with 
the  principal  as  to  discharge  him  as  a  surety; 
and  this  Is  the  constant  practice  In  courts  ctf 


law.    '    -    -    xae  ooiov  oi  tne  iMtper,  luiy 

ing  no  knowledge  except  that  imparted  by  it, 
may  regard  tbe  parties  to  it  as  bound  accoird- 
ingly;  but,  If  he  has  knowlet^  of  the  actual 
relations  between  tbe  parties,  he  has  no  great- 
er right  In  the  one  case  than  in  the  other  to 
deal  with  the  real  principal  In  such  way  as  to 
discharge  the  surety."  1  Pars.  Notes  &  B. 
234;  Wheat  v.  Kendall,  6  N.  H.  504;  Barron 
V.  Cady,  40  Mich.  259;  Harris  v.  Brooke,  21 
Pick.  195;  Ward  v.  Stout,  32  111.  399;  Strong 
V.  Foster,  supra;  Swire  v.  Redman,  1  Q.  B. 
Dlv.  536;  Greenough  v.  McClelland,  2  El. 
&  EL  424;  Bank  v.  Kent,  4  N.  H.  221;  Har- 
mon V.  Hale,  1  Wash.  T.  422;  Orvls  v.  Newell, 
17  Conn.  97;  Rose  v.  Williams,  5  Kan.  483; 
Vary  t.  Norton,  6  Fed.  808;  Carpenter  v. 
King,  8  Mete.  (Mass.)  511;  Coats  v.  Swindle, 
66  Ma  81;  Barryv.  Ransom,  12  N.  Y.  462; 
Rees  T.  Berrington,  2  Ves.  Jr.  640;  Lanman 
T.  Nichols,  16  lowst  161. 

In  the.  case  at  bar  the  defense  averred,  aud 
offered  to  show  proof,  that,  while  the  ap- 
pellant had  signed  tbe  note  In  question  as 
maker,  he  was  In  fact  only  a  surety;  that  he 
received  no  part  of  the  money,  the  loan  hav- 
ing been  made  for  the  benefit  of  his  co-maker; 
and  that  the  plaintiff,  knowing  the  true  rela- 
tion which  existed  between  him  and  his  co- 
maker, for  a  valuable  consideration  extended 
the  time  of  payment  to  the  principal  without 
the  appellant's  knowledge  or  consent  it  is 
obvious  that  the  evidence  offered  Is  admissi- 
ble, because.  If  the  facts  Indicated  were  estab- 
lished, they  would  show  that  the  payee  had 
undertaken  to  continue  the  liability  of  the  ap- 
pellant beyond  the  terms  of  his  contract,  and 
this  would  be  a  complete  defense  to  the  action; 
so,  If  It  were  shown  that  the  plaintiff,  with 
the  knowledge  of  tbe  suretyship,  had  accept- 
ed the  new  note,  due  one  year  after  date  there- 
of. In  fun  payment  of  the  old  one,  without  the 
knowledge  and  ccnuent  of  the  app^nt  It  la 
apparent  that  tbe  exduston  of  the  evidence  In 
question  was  error,  and  an  Inspection  of  the  rec- 
ord shows  that  the  case  was  tried  under  a  mis- 
taken view  of  the  law. 

There  are  various  orors  assigned,  but,  as  the 
cause  must  be  reversed,  a  further  discussion  Is 
not  deemed  necessary.  The  case  Is  reversed, 
and  remanded,  with  directions  to  grant  a  new 
trial  and  proceed  In  accordance  with  this  opinion. 

ZANB,  C.  J.,  and  MINER,  omcnr. 


In  re  STONE'S  ESTATE. 
(Supreme  Court  of  Utah.    Oct  24,  1886.) 
I>sssoR*s  LnK'-RioHT  OF  Widow  to  Support 

PRIORITT. 

1.  The  deceased,  1q  his  lifetime,  occupied  a 
buildlog  of  the  Eccles  Lumber  Compaiiy  as  a 
lefuee  from  month  to  month.  Thirty-foor  days 
after  the  death  of  the  lessee,  when  the  occupancy 
ceased,  the  lessor  instituted  proceedings  before  a 
Justice  of  the  peace  for  $270  rent,  claiming  the 
oenefit  of  a  lien  ander  secttos  1  of  tbe  act 
March  8.  1884  (Sesa.  Lawa.  u.  123),  whidi  pro- 
ridea  that  the  lessor  "shall  have  a  Uen  for  the 


to  decree  that  th»  IpmoKa  claim  was  superior  to 
all  otfaer  claims,  when  the  total  amount  of  the 
eatate  was  ouij  Sr>(>7.30.  and  that  the  estate,  be- 
ing  lera  than  $1,»0U,  abould  bare  been  set  apart, 
under  aection  411H,  Comp.  Laws  18SR,  tar  the 
use  and  support  of  the  widow  and  minor  chUdien 
of  deceased. 

2.  Where  the  proceediaffa  to  enforce  a  lessor's 
Uen  are  not  inatituted  iiiitll  after  the  time  lim- 
ited by  the  statute,  the  lien  is  inne,  and  thence- 
forth  the  IpsBor's  clnim  poAseaaas  do  snperiorlty 
over  that  of  1117  other  peraoo. 

(Srilabus  hj  the  Court.1 

Appeal  from  dtstrtct  court,  Weber  coonty; 
H.  H.  Rolapp.  Judf^:. 

Ad  applicattoD  for  the  setting  apart  of  the 
property  of  WtUlam  S.  Stone,  deceased,  for 
tbe  support  of  the  widow  and  minor  children 
was  denied,  and  an^tlcant  appealiL  fierer»- 
ed,  with  dtrections. 

Heywood  Sl  Talt  for  appellant  Brans  & 
Rogers,  for  respondent 

BARTOH,  J.  It  appms  from  tbe  record 
in  this  case  that  the  property  of  this  estate, 
as  shown  by  the  Inventory  and  appraisement, 
was  only  of  the  ralne  of  9567^90.  Section 
4118,  Comp.  Laws  Utah  1S88,  among  other 
things,  proTldes  that.  If  It  appears  from  the  In- 
rentory  that  the  ralne  of  the  wliole  estate  of 
a  deceased  person  Is  less  than  the  som  of 
$l,SOO,  the  court,  upon  glTlng  certain  notice 
therefor,  and  granting  a  bearing,  and  after  the 
payment  of  certain  expenses,  In  case  the  Taloe 
Is  fonnd  to  be  less  than  that  simi,  shall,  by  a 
decree  for  that  pnrpose.  assign,  for  the  use 
and  support  of  the  widow  and  mincff  cblldren, 
tbe  wbole  of  the  estate.  The  conrt  In  tbl« 
case.  In  effect  decreed  that  a  certain  claim  of 
the  EccIm  Lumber  Company  for  rent  and  for 
which  It  daimed  a  lien  on  certain  personal 
property  of  the  estate,  was  superior  to  all 
other  claims.  1^  reason  of  a  ralld  and  snbslst- 
hig  lien,  and,  after  ordering  the  claim  to  be 
paid  out  of  tbe  proceeds  of  the  mle  of  said 
personal  property,  assigned  and  set  over  tbe 
residue  of  the  whole  estate  for  the  use  and 
support  of  the  widow  and  minor  children. 
The  two  questions  as  to  the  claim  of  the  Be- 
cles  Lumber  Company,  and  as  to  the  setting 
ovw  of  the  whole  estate  tm  tbe  use  and  sup* 
port  of  the  widow  and  minor  children,  were, 
by  stipulation  of  counsel,  tried,  presented,  and 
submitted  together,  and  tbe  court  passed  upon 
them  at  the  same  time  and  In  the  same  de- 
cree. This  appeal  Is  from  that  portion  of  the 
decree  and  Judgment  relating  to  the  claim  and 
lien  of  the  Eccles  Lumber  Company,  and  re^ 
fusing  to  set  over  the  whole  estate.  Including 
the  property  on  which  the  Hen  was  claimed, 
for  the  use  and  support  of  the  widow  uid 
minor  children. 

The  material  questlmi,  and  the  one  decisive 
In  this  case,  is  whether  the  Eccles  Lumber 
Company  had  a  valid  and  subsisting  lien  for 
rent  on  the  personal  property  of  the  estate 
which  was  in  tbe  leased  building  occupied  by 


to  enforce  anch  a  lien  were  not  commenced 
within  tbe  time  provided  by  law.  Section  1 
of  the  act  of  Uarcb  8,  18M  (Seaa.  Laws.  p. 
123),  reads  as  fbllows:  **LeasorB,  except 
hereinafter  provided,  shall  have  a  lien  for  rent 
due  upon  all  of  tbe  property  of  the  lessee  not 
exnnpt  from  execotlon,  as  long  as  the  lessee 
shall  occupy  the  leased  premises,  and  for  ttair- 
ty  days  thereafter.**  It  will  be  noticed  that 
by  virtue  of  this  statute  the  lira  provided  for 
exists  during  the  time  that  the  "leasee  shall 
occupy  UK  leased  premteea,  and  fw  thirty 
days  thereafter."  The  statute  seems  to  con- 
template an  actual  occupancy.  Umlted  to  that 
of  tbe  lessee,  and  limits  tlie  existence  of  the 
Hen  to  80  dsys  after  soch  oecnpancy  ceaeee. 
Therefwe,  at  the  exphratlon  of  90  days  frmo 
the  day  on  which  a  lessee  ceases,  for  any  rea- 
son, to  occupy  such  premises,  tbe  Men  ceases 
t»  exist  and  consequent^  to  have  any  force 
or  effect  In  this  case  It  is  shown  by  tbe 
agreed  statmnmt  of  facta  that  W.  &  Stonew  the 
deceased.  In  his  llfMlme.  as  a  lessor  of  tbe 
Bodes  Lumber  Company,  from  month  to 
montb,  occupied  a  certain  bnUdlng  designated 
sa  "Na  274,  Twenty-Fifth  Street  Ogden  City. 
Utah."  at  the  agreed  monthly  rental  of  $30. 
payable  In  advance;  that  he  so  occupied  the 
building  from  the  1st  day  of  July.  188S,  ^wn- 
tinuonsly  until  the  day  of  his  death,  wlildi 
occurred  on  the  asth  of  March,  1888^*;  and 
that  on  the  28th  of  April.  1896,  the  said  com- 
pany filed  a  complaint  before  a  Justice  of  the 
peace,  making  the  administrator  of  the  estate, 
who  was  appointed  April  16. 1^  tbe  defmd- 
ant  and  alleging  the  sum  of  V270  to  be  due 
ftom  the  defendant  and  tbe  estate  of  the  de- 
oeased  toe  rent  of  said  building;  and  dalm- 
Ing  the  benefit  of  the  lesBw's  lien  law.  It 
will  be  observed,  from  these  fhcts,  that  a  pe- 
riod of  about  84  days  ^psed  fnnn  the  date 
of  the  death  of  the  lessee,  when  bis  occupancy 
ceased,  until  the  day  when  the  lessor  Instltnt- 
ed  the  proceedings  before  the  Justice  of  the 
pmce,  dalmtaig  the  benefit  of  a  lien.  Tbte 
brought  tbe  action  of  the  lessor  withont  the 
terms  of  the  statute,  and  his  lien  was  gone. 
Thenceforth  bis  claim  possessed  no  supaiorf- 
ty  over  that  of  any  other  person,  and,  by  vtr- 
tne  of  section  4118,  It  having  been  ascertain- 
ed that  the  whole  estate  was  of  a  valne  less 
than  $1,500.  became  Inferior  to  13iat  of  tbe 
widow  and  the  minor  children.  That  por- 
tion of  fbe  decree  appealed  from  was,  there- 
fore, unwarmnted  and  erroneous,  and  must  be 
set  aside.  Having  reached  this  conclnrion,  it 
hi  not  important  to  discuss  the  otiier  points 
raised  In  tbe  record.  The  cause  Is  reversed 
and  remanded,  with  directions  to  the  court  be- 
low to  set  aside  tbe  objectlonabte  portion  oC 
the  decree,  and  modify  tiie  decree  bo  as  to  as- 
sign tbe  whole  of  the  estate  of  the  deceased 
to  tb.e  widow  and  minor  children. 

ZANE,  O.  J.,  and  MIXER,  J.,  concur. 


THOMPSON  et  al.  t.  8KBBN  «t  aL 
(Snpfeme  Gonrt  of  Utah.    Oct.  31,  1880.) 

SbPARATB  MOKTOiasS  —  FOKKU<O80ftB  —  GOBI8  — 

Pleading — buFriciiiNOT  ur  Asswbk. 

1.  Tbe  plaiatiffB  held  two  mortgasot  onder 
two  separate  debts,  ou  the  same  propertT'.  Judg- 
meat  without  sale  of  the  property  was  had  od  the 
first  mortgage,  and  then  both  causes  were  conitol- 
idnted  before  tbe  trial  in  the  second  auit,  without 
obj(H:tioD.  Had  that,  while  the  plaintiffs  ought 
to  have  foreclosed  botb  mortgages  in  one  suit, 
the  hen  of  the  mortgages  foreclosed  in  the  sec- 
ond was  not  lost  by  reason  of  tbe  first  suit. 

2.  Where  a  mortgagee  brings  two  suits  to  fore- 
close two  separate  mortgages  on  the  same  prop- 
erty, when  one  would  be  sufficient,  he  will  be  al- 
lowed costs  in  one  only. 

3.  Where  tbe  legal  lepreeentatiTeB  of  a  de> 
ceased  person  in  th^  complaint  allege  that  tbejr 
are  suing  under  the  antbority  of  the  wlU  of  tbe  de- 
ceatM-d,  which  was  probated  in  a  court  of  record, 
and  all  necessaxj  steps  taken  to  enable  them  to 
sue,  and  in  tbe  answer  the  allegations  are  denied 
onlj  on  information  and  belief,  tbe  deolal  la  not 
Bumcientl;  specific  aa  to  the  facts  set  up.  In 
such  case  it  may  be  assumed  that  the  facts  were 
admitted,  and  in  such  event  no  erklNKSt  of  their 
existence  is  necessary, 

(STllabos  by  the  Court) 

Appeal  from  district  court,  Weber  coanty; 
EL  II.  Bolapp.  Judge. 

Action  by  Frauk  Thompson,  executor  of 
James  Thompson,  deceaaed,  and  Joseph  It. 
Lane,  administrator  with  the  will  annexed  of 
James  Thompson,  deceased,  against  Moroni 
Skeen  and  others.  The  actions  were  consoli- 
dated, and  Judgment  rendered  for  plaintiffs, 
aad  defendant  Richard  Flint  appeals.  Af- 
firmed. 

B.  T.  Hnlanlskl,  for  appellant  Whipple  & 
Johnaon,  for  respondents. 

BARTQS,  J.  It  appears  from  the  record 
In  this  case  that  on  the  8d  of  April,  1893,  the 
defendants  Moroni  Skeen  and  Martha  I. 
Skeen  made  their  promissory  note  to  James 
Thompson,  since  deceased.  In  the  sum  of 
18,000,  due  in  three  years  from  date  thereof, 
with  interest  at  12  per  cent,  payable  semi- 
annually, and  at  the  same  time  made  to  him 
six  1nt«est  coupon  notes,  each  for  $120,  to 
represeut  8  per  cent  of  the  Interest  as  It 
would  accrue,  and  also  at  the  same  time 
made  to  blm  six  notes  of  |60  each,  to  repre- 
sent the  remaining  4  per  cent  Interest,  due 
and  payable  at  stated  periods  as  tbe  interest 
would  accrue.  The  note  given  for  the  prin- 
cipal snin,  and  the  coupon  notes  of  $120  each, 
were  all  secured  by  one  mortgage  on  a  cer- 
tain tract  of  land,  and  the  six  Interest  notes 
of  ftiO  each  were  secured  by  another  separate 
and  distinct  mort^ra^e  on  the  same  laud. 
James  ThompsoD.  the  payee,  died  January  2, 
1805,  and  on  March  8.  18!>.>.  suit  was  brought 
to  recover  the  last-men  tinned  mortgage.  In 
which  suit  the  parties  plaintiff  and  defend- 
ant were  the  same  as  In  the  present  one. 
The  appellant  herein  was  made  a  defendant 
In  both  suits,  and  claimed,  and  set  up  In  his 
answer,  a  Judgment  Hen  upon  the  same  land 
as  that  described  In  the  mortgage.   In  tbe 


first  suit,  Judgment  by  default  was  rendered 
on  the  5th  of  March.  1896,  against  all  tbe 
defendants  except  the  appellant  herein;  and 
on  the  day  following,  upon  trial  had,  Judg- 
ment was  also  rendered  against  blm.  On  the 
12th  of  March,  1896,  the  second  suit  was  com- 
menced to  foreclose  the  mortgage  on  the 
principal  sum  and  coupon  notes.  After  Judg- 
ment was  rendered  In  the  first  suit,  but  be- 
fore any  sale  of  tbe  property  was  made,  the 
two  cases  were  consolidated,  on  motion  of 
counsel  for  tbe  plaintiffs,  without  opposition, 
as  far  as  appears  from  the  record,  from  any  of 
the  defendants.  Thereafter  the  case  was  tried, 
and  Judgment  entered  In  favor  of  the  plain- 
tiffs and  against  all  the  defendants,  and  so 
much  of  the  property  ordered  to  be  sold  as 
would  be  necessary  to  pay  the  Judgment,  In- 
terest, and  costs  of  one  suit;  the  plaintiffs 
to  pay  the  costs  of  the  other. 

Under  this  state  of  facts,  the  first  ques- 
tion which  Is  presented  by  this  appeal  Is 
wnether  the  firsf  suit  was  a  bar  to  the  sec- 
ond. Counsel  for  the  appellant  Insists  that 
the  respondents  exhausted  all  their  rights 
under  their  mortgages  In  the  first  action, 
so .  far  as  the  property  was  concerned,  and 
that  the  court  ought  to  have  dismissed  the 
second  action.  It  Is  true  that  section  3460, 
Oomp.  Laws  Utah  1888,  provides  that  there 
can  be  but  one  action  for  tbe  recovery  of 
any  debt  or  the  enforcement  of  any  right 
secured  by  mortgage  upon  real  estate  or 
personal  property,  but  we  do  not  think  that 
the  case  at  bar  comes  within  the  terms  and 
meaning  of  this  statute.  Here  there  were 
two  separate  mortgages,  securing  separate 
debts,  although  on  the  same  property;  and 
while  the  legal  representatives  of  the  mort- 
gagee ought  to  have  foreclosed  both  mort- 
gages In  one  suit,  still,  as  there  was  no  sale 
under  the  first  Judgment,  and  both  causes 
were  consolidated  before  tbe  trial  In  the 
second  suit,  without  objection,  we  do  not 
think  the  Hen  of  the  mortgage  foreclosed 
In  the  second  suit  was  lost  by  reason  of  the 
first  suit  One  of  the  strongest  objections  to 
be  urged  against  two  suits,  where  one  will 
snfiice.  Is  that  such  a  coarse  tends  to  oppres- 
sion, by  assessing  unnecessary  costs  against 
the  defendant.  This  lost  much  of  Its  force  io 
the  present  Instance  by  consolidating  the  two 
cases,  and  taxing  the  costs  In  one  of  them 
against  the  plaintiff.  .  Where  a  mortgagee 
brings  two  suits  to  foreclose  two  separate 
mortgagee  on  the  same  property,  when  o|ie 
would  be  sufficient,  he  will  be  allowed  costs 
In  one  only,  because,  in  case  of  two  or  more 
mortgages  on  the  same  land,  whenever  prac- 
ticable, but  one  suit  should  be  brought  to 
foreclose  the  same.  2  Jones,  Mortg.  |  1458; 
Wilts.  Mortg,  Porec.  S  272;  Demarest  v.  Ber- 
ry, 16  N.  J.  Eq.  481;  Roosevelt  v.  ElUthorp, 
10  Paige,  Ch.  415.  Counsel  for  the  appellant 
cites  the  case  of  Bacon  v.  Raybould,  4  Utarh, 
357,  10  Pac  481.  and  11  Pac,  610,  to  sustain 
his  contention:  but  an  examination  vt  the 


the  main,  the  case  does  not  confilct  with  the 
views  herein  expressed,  and  the  conclusion 
reached  was  doubtless  correct.  There  Is, 
however,  a  statement  in  the  opinion  which  Is 
probably  open  to  criticism.  It  reads  as  fol- 
lows: "A  party  having  one  suit,  either  pena- 
Ing  or  In  judgment,  for  a  debt  secured  by 
mortgage,  cannot  have  another  action  for  the 
recovery  of  the  same  debt.  His  whole  claim 
must  be  embraced  Id  one  suit."  If  by  this  Is 
meant  that  the  mere  pendency  of  a  foreclo- 
sure suit  divests,  without  Judgment  and  sale 
of  the  mortgaged  property,  the  Hen  of  anoth- 
er mortgage  on  the  same  property,  securing 
another  debt  due,  created  by  the  same  trans- 
action as  the  one  sued  on,  and  not  included 
in  the  same  suit,  then  we  cannot  assent  to 
the  proposition;  and,  as  the  language  em- 
ployed is  perhaps  admissible  of  such  coo- 
Btruction,  it  must  be  disapproved,  so  far  as  It 
Is  In  conflict  herewith. 

Counsel  for  the  appellant  also  contends 
that  there  was  no  evidence  introduced  to 
show  that  the  respondents  were  em[>owered 
to  sue  as  the  legal  representatives  of  the  de- 
ceased. Their  capacity  In  this  respect  was 
properly  alleged  In  the  amended  complaint, 
and  denied  in  the  answer  only  on  informa- 
tion and  belief,  although  the  appellant  had 
been  informed  by  allegation  In  the  complaint 
that  the  will  of  the  deceased  had  been  pro- 
bated In  Salt  Lake  county,  Utah,  and  the 
Aeccssary  steps  taken  to  enable  the  plaintiffs 
to  sue.  This  was  all  matter  of  record,  and 
positive  Information  was  therefore  within 
reach  of  the  appellant.  Instead  of  obtaining 
the  real  facts  respecting  this  question,  th« 
appellant  contented  himself  with  denying 
whole  paragraphs  of  the  complaint  in  a  gen 
eral  way,  upon  information  and  belief.  This 
was  no  denial  of  the  specific  facts  set  up. 
It  may  therefore  be  assumed  that  the  facts 
were  admitted,  and  In  such  event  no  evi- 
dence of  their  existence  is  necessary.  Where, 
as  In  this  case,  a  verified  complaint  points 
to  the  public  record  of  proceedings,  the  facts 
of  which  are  properly  alleged  In  such  com- 
plaint, the  defendant  will  not,  when  he  can 
have  access  to  such  record,  be  permitted  to 
answer  that  he  has  no  knowledge,  or  in- 
formation siiflicitMit  to  form  a  boHof.  and 
baB(^  his  (iciiiiil  of  such  facts  upon  that 
gruuH'l.  Mr  cannot  plead  isiioi-aiice  of  a 
public  rccur.i,  to  wliicli  he  has  accrss,  ami 
can  refer  and  olttain  iwsitive  liuowleilpie  re- 
specting the  allegations  wliich  he  is  to  an- 
swer. Mulcahy  v.  But  kley,  100  Cal.  484.  3.') 
Pac.  144;  lx)velaiHl  v.  Cai-ncr,  74  Cal.  298, 
15  Pac.  844;  Goodcil  v.  Blumer,  41  Wis.  4^(>. 

We  ilo  Dot  tlocni  a  further  discussion  of  the 
poinls  prp^enli',1  in  the  reconl  iinpoi'taiit,  be- 
cause there  appears  to  be  uo  reversible  error. 
The  jadgment  Is  affirmed. 

ZANBt  n  3n  aad  MIN2B,  oonciir. 


muiuuBun  ei  ai.  v.  vamjsums  «  ao. 
(ikipreme  Ootirt  ot  Utah.    Oct  31,  18860 

Hkobakic's  Libit— Plea nmos—WHBN  Lies 

Attacbks. 

1.  Plaintiffs,  as  subcontractors,  pnrsuant  to  the 
act  of  the  territorial  legislature  approved  Marth 
12,  1890,  filed  and  served  notice  of  intention  to 
claim  a  lien  on  propert7  owned  by  appellant,  and 
brought  suit  to  foreclose  the  lien,  making  no  aver- 
ment in  the  complaint  of  the  exact  amount  of 
the  contract  between  the  owner  and  the  original 
contractor,  nor  of  the  payments  made  under  such 
contract,  the  same  not  being  of  record.  Hefrf, 
changing  the  rule  laid  down  in  Teahen  v.  Nelson. 
23  Pac.  im,  0  Utah,  SUS,  that  in  cases  where  the 
original  contract  is  not  of  record  It  Is  not  neces- 
saiy  in  the  pleadings  to  make  averments  of  the 
exact  amount  of  such  contract,  nor  is  the  sub- 
contractor required  to  make  positive  avermenia 
of  the  payments  made  nnder  the  original  con- 
tract. 

2.  The  doctrine  laid  down  in  Morrison  v.  Oarer- 
Lombard  Co..  33  Pac.  238.  9  Utah.  70,  as  to 
when  such  Uens  attach,  is  here  afflimed. 

iSyllabuB  by  the  Court.) 

Appeal  from  district  court.  Salt  Lake  coun- 
ty; M.  L.  Ritchie,  Judge. 

Action  by  8.  W.  Morristm  and  others,  do- 
ing business  as  MtHrison,  UerrUl  ft  Co., 
against  D.  W.  Gamble  and  otbera.  Jndgment 
for  plalntUTs,  and  defendant  the  Inter-Monn- 
taln  Salt  Company  appeals.  Affirmed. 

Richards  &  Richards,  for  appellanL  J. 
M.  Bowman,  for  respondents. 

BARTCH,J.  Itappears  that  the  Inter-Moun- 
tain Salt  Company,  the  appellant  herein,  was 
the  owner  of  a  certain  parcel  of  land,  and 
contracted  with  D.  W.  Gamble  to  erect  a 
storehouse  and  factory  thereon  for  the  naan- 
ufacture  of  salt,  and  that  the  plaintiffs,  un- 
der contract  with  Gamble,  furnished  certain 
materials,  which  were  actually  used  In  the 
construction  of  the  buildings.  Gamble  failed 
to  make  full  payment  for  the  materials,  and 
the  plaintiffs,  as  subcontractors,  pursuant  to 
the  act  of  the  territorial  legislature  approved 
March  12,  1890,  filed  and  served  notice  of  hi- 
tentlon  to  claim  a  lien  on  the  property.  This 
suit  was  brought  to  foreclose  the  lien.  Jo- 
siah  C.  Williams  and  John  Anderson  were 
made  parties  defendant,  and  in  their  answers 
set  up  subcontractors'  liens  on  the  same  prop- 
erty. After  hearing  the  case,  the  court  ren- 
dered judgment  a^'aiiist  tlic  appellant  com- 
pany and  in  favor  of  tht;  plaintiffs  and  de- 
fendants Williams  and  Amlerson,  wlio  are 
also  respondents  herein.  The  ai)pcllaut  in- 
sists that  the  complaint  does  not  state  a  cause 
of  acllou.  This  question  was  raised  at  the 
trial  by  an  objection  to  Iho  introdiictinn  of 
any  testimony,  and  llie  point  inost  strongly 
urged  in  support  of  the  ol).jection  is  that 
there  Is  no  allegation  of  the  amount  due  from 
the  owner  to  the  coutraclur  at  the  date  when 
the  first  material  was  furnished,  and  the  ease 
of  Teahen  v.  Nelson,  H  Utah,  :!t>:J,  'SJ.  Pac. 
7G4,  is  relied  on.  It  was  there  held  "that 
the  complaint  should  contain  an  aUegatlon  oC 


before  the  plaintiff  commenced  work  or  the 
delivery  of  msterlala  on  hU  snbcontract" 
This  rule  waa  declared  under  the  law  as  It 
stood  prior  to  the  act  of  1890,  when  very 
material  changes  were  made  respecting  me- 
chanics' liens.  '  If,  under  that  act,  the  rule 
should  be  strictly  and  literally  enforced  In 
the  case  of  subcontractors,  the  object  of  the 
law  would,  doubtless,  In  many  cases,  be  de- 
feated,  because  by  collusion  the  owner  and 
principal  contractor  could  withhold  from  the 
subcontractor  the  terms  of  the  original  con- 
tract, or  any  information  in  relation  thereto, 
be  not  being  a  party  to  such  contract  In 
cases  where  such  contract  Is  not  of  record, 
the  subcontractor  is  not  in  position  to  know 
the  amount  thereof.  Nor  Is  he  in  a  position 
to  know  what  payments  have  been  made 
thereunder.  In  this  case  it  was  alleged  in 
the  complaint  that  at  the  time  of  "serving  the 
notice  of  Hen  there  was  due  the  said  Gamble, 
upon  said  contract,  from  the  said  Inter- 
Mountaln  Salt  Company,  as  plaintiffs  are  In- 
formed and  verily  believe,  the  sum  of  one 
thousand  dollars  or  more."  It  is  true  this 
allegation  Is  based  on  Information  and  be- 
lief, but,  the  plaintiffs  being  subcontractors, 
we  cannot  assume  that  they  had  positive 
Itnowledge  of  the  exact  amount  due,  and 
therefore  cannot  hold  It  bad  for  that  reason. 
Nor  is  It  alleged  In  express  terms  that  $1,000 
or  more  was  due  at  the  time  the  first  material 
was  furnished  by  the  plaintiffs,  but,  If  such 
amount  was  due,  as  alleged,  when  notice  of 
lien  was  served,  it  Is  fair  to  assume  that  It 
was  due  when  the  first  material  was  fur- 
nished. 'While  the  allegation  in  question 
shows  careless  pleading,  which  should  not 
be  encouraged,  still  we  are  of  the  opinion 
that  it  was  suBicient  for  the  purpose  of  a 
general  objection  that  the  complaint  did  not 
state  a  cause  of  action.  The  complaint  was 
doubtless  subject  to  demurrer  for  being  un- 
certain, but  not  subject  to  general  demurrer 
on  the  ground  that  it  stated  no  cause  of  ac- 
tion, and  therefore  not  subject  to  the  gen- 
eral objection  interposed. 

We  are  also  of  the  opinion  that  the  rule 
declared  in  Teahen  v.  Nelson  should  be  so 
modified  as  not  to  require  subcontractors.  In 
cases  where  the  original  contract  Is  not  of 
record,  to  make  positive  averments  in  the 
pleadings  of  the  amount  of  such  contract, 
and  to  be  further  modified  so  as  not  to  re- 
quire a  subcontractor  to  make  positive  aver- 
ments of  the  payments  made  under  the  orig- 
inal contract. 

The  evidence  relating  to  the  dates  when  the 
first  and  last  materials  were  furnished,  and 
that  showing  the  amount  due  from  the  own- 
er at  the  time  when  the  first  material  was 
furnished  or  first  labor  performed  by  the  re- 
spondents, was  properly  admitted  under  the 
circumstances  and  pleadings  In  this  case. 
The  question  as  to  when  such  liens  attacb 
T.46p.no.l8— 70 


disposition  to  depart  from  the  doctrine  there- 
in announced.  There  appears  to  be  no  r»- 
verslble  error  In  the  record.  Tbe  Jadgouait 
la  affirmed. 

ZANB,  a  J.,  and  MINBtt,  J.,  concur. 


STATE  T.  HOIiDBN. 
(Sdpieme  Court  of  Utah.    Nor.  11,  1898.) 

COHSTITCnOKAI.  Law— EHPI.0TKB5T  Of  MiKBIlS  — 

Hours  or  Labor. 
Eeid,  that  section  2,  p.  218.  Sess.  Laws  1886; 
under  which  defendant  was  convicted,  is  not  un- 
constitutiooa];  and  the  section  )■  mtbuBld  M 
EToonda  similar  to  those  stated  in  the  oimiion  ren- 
dered in  the  case  of  Holdeo  v.  Uar^  (decided  at 
the  present  term)  46  Pac.  766. 
(Sylialius  by  tbe  Coort.) 

Appeal  from  district  court.  Salt  lAke  coun> 

ty. 

Albert  F.  Holden  was  conv1<rted  of  violating 
the  act  regulating  the  hours  of  emplojmeiit 
in  mines,  and  appeals.  Affirmed. 

Marshall  ft  Royte,  Dickson,  Bills  ft  BUl^ 
and  Bennett,  Harknees,  Howat  &  Bradley,  for 
appellant  A.  O.  Bishop,  Atty.  tien.,  0.  S, 
Varlan,  O.  W.  Powers.  Cbaa.  J.  Penc^  and  J. 
H.  Murphy,  for  tbe  State. 

ZANB,  a  J.  The  defendant  was  convicted 
of  a  violation  of  section  2  of  "An  act  regulat- 
ing the  hours  of  employment  In  underground 
mines,  and  in  smeltm  and  ore  reduction 
works,"  as  follows: 

"Section  1.  Tbe  period  of  employment  of 
working  men  in  all  underground  mines  or 
workings  shall  be  eight  <8)  hours  per  day,  ex- 
cept In  cases  of  emergency,  where  life  or  prop- 
erty is  in  imminent  danger. 

"Sea  2.  The  period  of  employmrat  of  work- 
ing men  In  smelters  and  all  other  Institutions 
for  the  reduction  or  refining  of  ores  or  metals 
shall  be  eight  (8)  hours  per  day,  except  in 
cases  of  emergency,  where  life  or  property  Is 
In  Imminent  danger. 

"Sec.  3.  Any  person,  body  corporate,  agent, 
manager  or  employer,  who*  shall  violate  any 
of  the  provisions  of  sections  1  and  2  of  this  ac^ 
sbalf  be  deemed  guilty  of  a  misdemeanor." 

Seas.  Laws  Utah  1886,  p.  218. 

This  case  is  analogous  to  the  case  of  Holden 
V.  Hardy  (decided  at  this  term)  46  Pac.  766, 
except  that  the  defendant  In  that  case  was 
convicted  of  a  violation  of  the  first  section  of 
the  above  act,  in  employing  a  workingmau  in 
undM:ground  mining  more  than  eight  hours 
per  day,  end  the  conviction  in  this  one  was 
for  the  employment  of  one  William  Hooley,  In 
his  concentrating  mill,  for  the  reduction  of 
ores,  more  than  eight  hours  per  day.  The  con- 
ditions with  respect  to  health  of  laborers  in 
underground  mines  doubtless  differ  from  those 
In  which  they  labor  In  sm^ters  and  other  re- 


mines  ana  reauctioQ  wofkb  ainer.  roiBonotu 
gases,  dust,  aad  Impalpable  substances  arise 
and  float  In  the  air  In  stamp  mills,  smelters, 
and  otber  works  In  wlilcli  ores  containing  met- 
als, combined  with  arsenic  or  other  poisonous 
elements  or  agencies,  are  treated,  reduced,  and 
refined;  and  ther^  can  be  no  doubt  that  pro- 
longed effort  day  after  day,  subject  to  such 
.  conditions  and  agencies,  will  produce  morbid, 
noxious,  and  often  deadly  effects  In  the  human 
system.  Some  organisms  and  systems  will  re- 
sist and  endure  such  conditions  and  ^ects 
longer  than  others.  It  may  be  said  that  la- 
bor In  such  conditions  must  be  t^rfonned. 
Granting  that,  the  period  of  labor  each  day 
aboold  be  of  a  reasonable  length.  Twelve 
hours  per  day  would  be  less  Injurious  than 
fourteen,  ten  than  twelve,  and  eight  than  ten. 
Tbe  legislature  has  named  eight  Bucb  a  pe- 
riod was  deemed  reasonaUe.. 

The  people  of  the  atat^  m  their  cooatltntion, 
made  It  mandatory  upon  the  legislature  to 
"pass  laws  to  provide  for  tbe  health  and  the 
safety  of  the  employes  In  factories,  smelters 
and  mines."  Const  Utah,  art  16, 1  6,  We  do 
not  feel  authorized  to  hold  that  the  statute 
quoted  was  not  designed.  Calculated,  and 
adapted  to  promote  the  health  of  the  class  of 
men  who  labor  In  smelters  and  other  works 
for  the  reduction  and  treatment  of  ores.  Nor 
can  we  say  that  the  law  conflicts  with  any 
provision  of  tbe  constitution  of  the  United 
Btatea.  Nor  do  we  wish  to  be  understood  as 
Intimating  that  the  power  to  pass  the  law  does 
not  exist  In  the  police  powers  of  the  state. 
The  authority  to  pass  laws  calculated  and 
adapted  to  the  promotion  of  the  health,  safety, 
•r  comfOTt  of  tbe  petqile,  and  to  secure  the 
good  order  of  society,  and  the  general  wel- 
fare, undoubtedly  Is  founid  tn  such  police  pow- 
ers. The  law  In  question  Is  confined  to  the 
protection  of  that  class  of  people  engaged  In 
labor  tn  underground  mines,  and  In  smdters 
and  other  woilcs  wherein  ores  are  reduced  and 
leflned.  nils  law  applies  only  to  the  classes 
■nbjected  by  their  employment  to  the  peculiar 
CDndttlcms  and  effects  attending  underground 
mining  and  work  In  smelters,  and  other  works 
for  tbe  reduction  and  refining  of  ores.  There- 
fore It  Is  not  necessary  to  discuss  or  decide 
whether  tbe  legislature  can  fix  the  hours  of 
labor  In  other  employments.  Though  reason- 
able doubts  may  exist  as  to  the  power  of  the 
legislature  to  pass  a  law.  or  as  to  whether  the 
law  calculated  or  adapted  to  promote  the 
health,  safety,  or  comfori  of  the  people,  or  to 
secure  good  order,  or  promote  the  general  wel- 
fare, we  must  resolve  them  In  favor  of  the 
right  of  that  department  of  government 

For  a  more  extended  consideration  of  the 
questions  raised  by  the  assignment  of  errors 
Id  this  case,  the  opinion  filed  In  the  case  be- 
tween the  same  parties,  supra.  Is  referred  ta 
TbiKt  case  we  now  reafflnn  as  governing  this 
one.  Tbe  application  for  the  discharge  of  the 
defendant  la  denied,  and  he  Is  remanded  to  the 


BABTCH  and  HINEB,  J3^  cmeat. 


WASATCH  MIN.  GO.  T.  XBNNINOS  et  aL 
(Supreme  Court  of  Utah.    Dec.  8,  18WS.) 
MiHBS— Bona.  Fids  Claimaht  — IiiPBovEiigKTs — 

EQOITT  pBACTIOB—RnrBRBSCB— FiXD- 

iMoa — Nbw  Thiai. — Kscokd. 

1.  Defeodants  bavhig  takea  pometmaa  of  plain- 
tUTs  mine  with  its  cooaent,  aiul  having  worked 
it  and  sold  ores  extracted,  and  harlng  received 
the  proceeds.  believiDg  tliey  bad  a  right  to.  upon 
a  decree  returning  the  mine  to  tbe  owner  such 
defendants  should  be  allowed  to  retain  the  reasuo- 
able  cost  of  extractiou,  ezpeDdittires  of  samplint 
transportation,  and  sale;  and,  in  addttloo,  th^ 
should  be  compenuted  reasonable  expenditures 
for  ita  preservation,  development,  and  potnanent 
improvement,  to  the  extent  ita  value  was  en- 
hauced  thereby. 

2.  The  findings  of  a  referee,  and  a  decree  of 
the  court  thereon,  upon  a  motion  for  a  new  trial 
entennl  within  the  time  given  b.v  the  statute,  maj 
be  Bet  aside  by  the  court  at  a  subsequent  term. 

3.  The  trial  court  ha»  the  power  to  make  tbe 
record  of  the  case  oormpond  with  the  actual  ml- 
Inx.  DOtwitlistaDding  an  appeal  may  have  been 
taken  to  the  supreme  court 

4.  In  an  equity  cause  tbe  court  may.  npon  mo- 
tion entered  in  due  time,  vacate  a  decree,  and 
treat  a  verdict  of  a  jury  or  the  findings  of  a  ref- 
eree aa  advisory,  and  make  aoch  Audingn  aa  the 
evidence  may  warrant,  and  enter  a  decree  thoe- 
on. 

6.  Where  a  ease  has  been  heard  by  a  referee, 
the  cobrt  may,  npon  motion  for  a  new  trial,  or  ex- 
ception taken  in  due  time,  hear  either,  or  he  may 
re<iiiire  the  motion  or  exception  to  be  submitted 
in  the  firtit  Instance  to  tbe  referee,  but  such  snb- 
mission  will  not  deprive  ^her  party  ot  tJip  right 
to  have  such  motion  or  ntcqrtion  aftcrwaids  de- 
cided by  the  court 

(Syllabus  by  the  Court) 

Appeal  from  district  court.  Salt  Lake  county; 
8.  A.  Merritt,  Judge. 

Action  by  tbe  Wasatch  Mining  Company 
against  Priscllla  P.  Jennings  and  others  for  ao 
accouBtlBg.  From  a  decree  tor  iJalntig,  defend- 
ants appeal.  Modlfled. 

Rawlins  ft  Gritcfalow.  fbr  appellanta.  J.  G. 
Sutberiand,  W.  H.  Dk&aon.  and  John  H.  Zane, 
for  respondent 

ZANE,  C  J.  It  appears  flram  the  record  In 
this  case  that  tbe  plaintiff  was  the  owner  of  a 
mine  consisting  of  the  Walker  ft  Walker  Exten- 
sion and  Budcy  mining  claims,  and  a  part  of  the 
Pinion  claim,  and  that  they  were  sold  upon  ex- 
ecution against  the  plaintiff;  that  William  Jen- 
nings and  John  Clark,  two  of  the  stockbolden 
and  directors  of  tbe  plaintiff,  took  an  asstgniDent 
of  the  certificate  of  purchase,  before  the  time 
of  redemption  had  expired,  fw  the  conaldeca- 
tlon  of  f804.06,  and  that  1Siey  afterwards  ob- 
tained a  deed  to  them  of  the  officer,  and  that 
the  sum  so  paid,  and  tbe  assignment  and  deed, 
were  taken  with  a  rerbal  undemanding  between 
tbe  plaintiff  and  tbe  assignees  that  tbe  latt», 
upon  reimbursement  wlthto  a  time  named, 
would  convey  to  the  former;  that  Joseph  A. 
Jennings  and  Isaac  Jennings  obtained  Clark^s  In- 


iexest  In  tlie  property;  and  tJiat  they,  with  Wil- 
liam Jennings,  took  possession  of  It,  and  pei^ 
■anally  or  by  leases  operated  tbe  same  until  ear- 
ly In  1883.    This  case  was  before  the  supreme 
court  of  the  late  taritoiy,  and  the  decree  from 
wbich  that  at^peal  was  taken  was  reversed;  but 
we  regard  all  the  questions  of  law,  and  all  tbe 
questions  of  fact,  except  one,  as  tbe  ease  tben 
stood,  settled  by  tbat  dedslon.    Mining  Go.  t. 
Jeuulngs,  0  Utab,  243,  15  Pac.  65.    In  tbat 
c^rinion  tbe  court  held  tbat  tbe  alleged  contract, 
as  proven,  under  wbicb  Jennings' and  Clark  ob- 
tained tbe  certltleate  and  deed,  wap  not  wltbln 
tbe  statute  of  frauds,  and  tbe  deed,  tbougb  ab- 
solute in  form,  should  be  r^iarded  In  equity  as 
a  mortgage,  and  that,  under  tbe  clrcumstaoces 
of  tbeir  possesslrai  and  Its  acgulsltlott,  the  rights 
and  liabilltiefl  of  the  Jeoolngses  should  be  de- 
termined by  the  equitable  rules  regulating  tbe 
Tights  and  duties  of  trustees  tn  possession  in  good 
Caith.  and  that,  therefore,  they  should  be  held  to 
account  to  the  plaintiff  fen:  tbe  ores  extracted  by 
them  from  tbe  property,  and  tbe  rents  and  royal- 
ties received,  and  tbat  tbey  should  be  credited 
with  tbe  amount  paid  for  the  certificate,  tbe  rea- 
aooable  e^>enditures  In  extracting  tbe  ores  and 
converting  them  loto  money,  aod  other  expen- 
dltms  upon  tbe  property,  to  the  extent  that 
they  enhanced  Its  value.    The  case  was  remand- 
ed, with  directions  to  tbe  court  below  to  ascer- 
tain the  amount  of  tbe  expenditures  of  this  last- 
mentioned  class;  but  that  court  made  a  general 
reference  of  the  case  to  a  referee,  who,  upon  con- 
sideration of  tbe  evidence  and  tbe  report  of  the 
former  referee  (the  late  R  T.  Sprague),  found 
and  reported  tbe  sum  of  $M,758.61,  consisting  of 
expenditures  and  interest  tho^n,  due  the  de- 
fendants above  tbe  receipts  from  tbe  sale  of  ores, 
and  of  rents  and  royalties  received  by  and 
cbai^ieable  against  them;  and  tbe  court  entered 
B  decree  against  tbe  plaintiff.    But,  upon  a  mo- 
tion for  a  new  trial  by  tbe  plaintiff,  the  court  set 
the  decree  and  findings  aside,  but  did  not  grant 
a  new  b-tal,  and  without  further  hearing,  upon 
consideration  of  the  evidence  reported,  and  of 
tbe  findings  of  the  referees,  Sprague  and  Mar- 
Bhall,  found  tbe  sum  of  $13,715.43,  principal,  and 
a  considerable  stim  of  Interest,  dtie  tbe  plaintiff, 
above  tbe  expenditures  credited  to  the  defend- 
ants.   While  tbe  issues  were  settled  by  tbe 
court,  and  a  final  decree  ordered,  the  record  be- 
fore OS  does  not  show  that  it  was  signed  or  en- 
tered on  tbe  record;  but,  as  no  objection  is  made 
by  eitba-  party,  we  are  disposed  to  regard  the 
order  of  tbe  court  appealed  from  as  a  final  Judg- 
ment, and  tbat  the  case  la  before  na  for  canal d- 
vation  and  decision. 

The  action  of  the  court  in  making  its  findings 
and  granting  a  decree  after  setting  aside  the 
flndings  of  the  referee  and  the  decree  thereon, 
without  granting  a  new  trial,  was  excepted  to  by 
tbe  defendants,  and  has  been  assigned  as  error. 
The  referee  Marshall  made  his  report  of  evl- 
dence  and  findings  to  tbe  district  court  of  the 
late  territory,  and  that  court  entered  Its  decree 
thereon;  but,  virtue  of  section  7  of  article  2i 
of  the  coiiBtitutlon  of  tbe  state  of  Utah,  the  case 
ms  transferred  to  the  district  court  of  the  state 


for  such  further  proceedings  as  tbe  law  antbor- 
laed.  It  appears  tbat  tbe  motions  to  set  aside 
tbe  report  of  the  referee  and  the  decree  thereon, 
and  for  a  new  trial,  were  made  In  due  time; 
and,  that  being  so,  we  are  of  tbe  oplnloo  that 
the  dlstilct  court  of  tbe  state  had  JurlstUctioa  of 
tbe  case,  and  possessed  tbe  power  to  bear  and 
decide  the  motion,  and  to  make  sncb  further  or- 
ders and  decrees  as  tbe  law  authorized.  Though 
the  term  at  which  a  case  is  decided  may  termi- 
nate, tbe  court  may  act  upon  a  motion,  made  te 
due  time,  to  set  Its  decree  and  flndings  aside. 
Spanagel  v.  DeUlnger,  34  Cal.  476. 

Tbe  defendants  objected  and  excepted  to 
tbe  following  order,  and  assign  It  as  error: 
"In  tbls  cause,  It  appearing  to  the  court,  from 
the  record  Id  this  case,  tliat  the  mluutes  of 
the  decision  of  tbe  court  herein,  made  on  the 
lltb  day  of  April,  A.  D.  1806,  ia  not  correct, 
in  tbe  respect  tbat  it  recites  tliat  tbe  court 
entered  an  order  for  a  new  trial  of  this  cause, 
It  Is  ordered  that  the  minutes  of  that  day  be 
corrected  so  as  to  ctnrespond  to  the  opinion 
and  decision  and  finding  of  tbe  court  on  that 
day  rendered  and  entered  In  the  caose,  t* 
the  effect  that  the  report  and  findiugs  of 
Referee  Thomas  Marsiiall,  and  tbe  Judgmenf 
entered  thereon,  be  vacated  and  set  aside, 
and  that  a  Judgment  be  entered  tn  this  causft 
In  accordance  with  the  Sprague  findings,  so 
called,  and  the  suppletory  findings  made  and 
entered  by  tbls  court  on  said  last-mendoned 
day.  It  ts  further  ordered  that  tbe  decision 
and  findhig  of  the  court,  which  was  In  writ- 
ing, and  was  tben  rendered,  be  now  filed  as 
of  said  lltb  day  of  April,  1860.  Dated  April 
28,  18»a"  After  the  decision  of  the  court 
on  tbe  11th,  and  before  tbe  order  of  the  28tli, 
tbe  defendants  appealed;  but  we  are  of  the 
opinion  tbat  tbe  court  bad  the  right  to  cor- 
rect the  record  to  make  it  eotTespond  wltli 
the  actual  ruling  of  tbe  court,  notwithstand- 
ing the  appeal;  the  court  had  the  authority 
to  make  the  record,  which  Is  tbe  evidence  of 
the  decision  ard  rulings  of  the  court,  con- 
form to  tbe  decision  and  rulings  aa  actually 
made;  to  make  ?he  evidence  conform  to  tlw 
faots,— speak  and  declare  tbe  tmtli.  Elliott, 
App.  Proc.  H  207-208. 

Tbe  defendants  Insist  that  the  court  etred 
in  adopting  the  Sprague  findings,  and  in  mak- 
ing the  additional  finding  of  |4,572,  as  the 
amount  of  tbe  expenditures  for  work  and  im- 
provements that  enhanced  the  value  of  tbe 
proi>erty,  and  not  necessary  to  the  ertractioa 
of  the  ores,  after  setting  aside  the  Marshall 
findings,  and  the  decree  thereon,  without  a 
new  trial.  Tbls  claim  of  the  defendants  pre- 
sents two  questions  for  dedslon:  First  Was 
tbe  court  authorized  to  make  the  finding  and 
enter  a  decree,  without  a  new  trial,  after 
setting  aside  the  Marshall  findings  and  the 
decree  thereon?  Second.  Were  tbe  expend- 
itures made  upon  tbe  property,  tbat  en- 
hsnced  Its  value,  but  not  necessary  to  tbe  ex- 
traction of  the  ore,  correctly  estlDoated? 

Aa  to  the  question  whether  the  court  was 
authorised  to  consider  the  erldoice  reported. 


tueraon,  alter  tue  undings  oi  me  reieree  iiaa 
been  set  aside,  without  auotber  trial:  At  law, 
either  i>arty  may  demand  a  jury  after  the 
verdict  or  findings  are  set  aidde.  But  in 
equity  the  court  may,  upon  motion  entered 
in  due  time,  set  aside  the  decree,  for  suttlcient 
reajsoD,  and  treat  the  verdict  or  findings  of 
fact  as  advisory,  or  it  may  wholly  or  in  part 
set  tbem  aside,  and  make  such  other  findings 
as  the  evidence  may  warrant  Wingate  T. 
Fen-ls,  50  Cal.  105;  Basey  v.  Gallagher,  20 
Wall.  270.  When  the  decree  and  findings 
are  eet  aside  because  of  newly -discovered  evl- 
■dence,  an  opportunity  should  be  given  to  pre- 
■aent  such  evidence  and  any  rebutting  evi- 
■dence.  The  meaning  of  the  order  of  refer- 
ence to  Referee  Marshall  is  not  plain.  It 
•aya,  "To  hear  ajid  determhie  the  cause,  and 
Issues  thereon,  as  remanded  by  the  snpreme 
•coui-t,  and  to  report  to  the  court  his  findings 
of  fact  and  conclusions  of  law  thereon,  and  a 
decree  to  be  entered  in  said  cause  on  the  tee- 
tUnony  already  taken  upon  the  former  hear- 
ing of  the  case."  The  opinion  of  the  supreme 
«OQFt  directed  the  lower  court  to  make  an 
additional  finding, — whethtt  work  not  directly 
•contributing  lo  the  extraction  of  the  ore,  for 
which  expenditures  were  made  by  defend- 
ants, baieOted  the  property*  and.  If  K),  how 
-much  the  property  was  enhanced  thereby. 
The  opinion  directed  the  lower  court  to  take 
further  testimony,  if  necessary,  but  the  or- 
der of  reference  says  that  the  decree  must  be 
entered  on  the  testimony  already  taken.  We 
are  disposed  to  hold  that  the  referee,  under 
the  opinion  ot  the  supreme  court  and  the  or- 
der of  referenoe.  bad  the  ili^t  to  taSa  addl- 
ttonal  proof,  and  report  the  evidence,  with 
bis  findings  of  fluit  and  conclusions  ot  law, 
to  the  court,  and  that  the  court  had  authority 
io  enter  a  decree  upon  the  findings,  or  treat 
tbem  as  advisory,  and  make  such  findings  as 
the  evldeuce  warranted,  and  eater  a  decree 
thereon.  When  a  motion  for  a  new  trial  Is 
made,  at  ezceptionB  taken  In  due  time,  the 
court  may  proceed  to  bear  the  motion  or  ex- 
ceptions, or  require  tbem  to  be  anhmltted  In 
the  flrat  instance  to  the  referee^  in  wder  that 
lie  may  grant  a  new  trlat  or  sustain  the  ex- 
•ceptions  and  make  correct  findings,  when  be 
has  erred  in  the  first  This,  however,  would 
not  deprive  either  parly  of  the  right  to  hare 
the  motion  or  exceptions  passed  upon  by  the 
court  afterwards. 

With  respect  to  the  second  queatlou!  Were 
the  expenditures  made  upon  the  prop«l7,  that 
enhanced  Its  value,  but  not  necessary  to  the 
extraction  of  the  orc^  correctly  estimated  by 
the  court?  This  action  was  Instituted  more 
than  13  years  ago,  and  the  late  E,  T.  Spragne 
made  bis  report  and  findings  of  tact  more 
than  10  years  aga  Undoubtedly,  It  was 
made  after  a  cartfid  examination  of  the 
proofs,  and  appears  to  be  conq^r^enalTe  and 
accurate,  except  that  It  does  not  find  the 
amount  of  the  expenditures  that  benefited  the 
property,  but  which  did  not  directly  coi^ 


loiiows: 

"(1)  William  Jennings  and  John  Cbu-k.  the 
predecessors  in  Interest  of  defendants,  anti 
mortgagees  and  tmi^ea  of  the  property  in- 
volved in  this  action.  In  Sq;»tember,  1877,  poid 
for  said  property  the  sum  of  $864.05. 

"(2)  Defendants  and  tbelr  predecessors  In  In- 
terest in  said  mortgage  and  trust,  between  Sep- 
tember, 1877,  and  the  beginning  of  thia  actten, 
received  for  ores  extracted  from  said  iwoperty 
mortgaged  and  held  in  trust,  and  l>7  tbem 
sold,  rents  and  royalties  included,  tbe  sum 
of  seventy-eight  thousand  and  sereoty-seven 
and  23/100  dollars  (f78,0772S).  And  the 
same  was  so  received  in  the  years  following, 
to  wit:  In  1879,  91,066JtS;  In  1880,  ^7S.n: 
in  1881.  $12.16184;  In  1882,  856,06&78;  hi 
1883,  $8,200.7&  AH  said  receipts  for  1879 
were  royalties  received  under  a  lease. 

*'W  D^endants  and  Uieir  said  predeoessiKi 
in  inta«st,  OY&  and  above  tbe  amounts  stat- 
ed In  the  first  finding,  between  September, 
1877,  and  the  beginning  of  this  action,  ex- 
poided  In  and  about  tbe  wortdng;  improving, 
and  dev^plng  said  mortgaged  property,  and 
in  extracting,  frdghting,  and  selling  ores 
ttierefrom,  tbe  smn  ot  $98,810.36.  And  soch 
expenditures'  were  made  In  the  years,  and 
are  classified  and  apportioned,  as  follows: 
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resetUng  the  stake  thereof,  and  taking  care 
of  It,  was  done  by  defendants  nntU  189(k 

"(4)  Tbe  total  nnmba  of  tons  of  ore  extract- 
ed by  defendanto  and  tb^  said  predaceigsocs 
In  interest  Is  three  thousand  two  bonded  and 
fifteen  (3,219).  TbB  expenditure  vrtdch  direct- 
ly contributed  to  tbe  extraction  of  said  on, 
and  which,  tf  the  location  of  the  ore  bodies 
bad  been  known  In  advance  of  the  devrii^ 
ing  work,  would  have  sufficed  to  extract  and 
raise  said  ore  to  the  surface,  and  with  the 
aforesaid  ezpenditture  tor  hauling  freight 
sampling,  and  assaying,  to  eonvnt  tbe  same 
into  moneys  received  therefor  as  aforesaid, 
is  eight  dollars  per  ton,  and.  for  said  8,215 
tons,  $29,720. 

*'C5)  Not  Included  In  tbe  foregolni^  Jos^b 
A.  Jennings,  one  ot  the  defendants,  rendocd 
services  as  superintendent,  and  In  assisting  la 


the  working  and  developing  of  said  property, 
from  December  1, 1879,  to  October  1.  1880,  10 
months,  and  from  October  16,  18S2,  to  May 
1,  1893,  6^  montba,— in  all,  16i^  montbs,— 
and  said  Berrices  were  worth  $200  per  montli, 
making  In  the  aggregate  (3,300.  Isaac  Jen- 
nings, another  defendant,  rendered  servlcea  as 
superintendent  In  the  same  business  from  Jan- 
nary  1,  18S1,  to  October  IS,  18S2,  21^^  months, 
and  said  services  were  worth  $100  per  month, 
aggre^tlng  $3,225. 

"(O)  The  expenditure  not  connected  with  the 
extraction  of  ore  was  made  principally  In  an 
endeavor  to  trace  an  ore  or  vein  connection 
from  said  property  into  adjoining  mining 
claims,  the  Climax  and  Rebellion.  All  the 
work  done  was  reasonably  adapted  to  the  de- 
veloping of  the  proi)erty,  and  to  the  probable 
enhancement  of  Its  value." 

The  referee  finds  that  the  defendants  re- 
ceived for  ores  extracted  from  the  mine,  renta, 
and  royalties,  the  sum  of  $78,077.23,  and  that 
they  expended  In  and  about  worldng.  Improv- 
ing, and  developing  the  property,  and  for  ex- 
tracting, freighting,  and  selling  ores  therefrom, 
including  the  sum  paid  for  the  certificate  of 
purchase,  and  the  services  of  Joseph  and  Wil- 
liam Jennings,  the  sum  of  $100,800.  In  these 
expenditures  the  referee  Included  $26,720  i>ald 
directly  for  the  extraction  of  the  ore,  and  for 
the  hauling,  freighting,  sampling,  and  assay- 
ing necessary  for  the  conversion  of  the  ore 
into  money.  The  defendants  having  taken 
possession  of  the  mine  with  the  consent  of  the 
plaintiff,  and  having  worked  it  In  good  faith, 
they  were  entitled  to  compensation  for  aU  rea- 
sonable expenditures  for  the  preservation,  de- 
velopment, and  permanent  Improvement  of 
the  property,  to  the  extent  that  Its  value  was 
enhanced  thereby.  Referee  Sprague  made  no 
finding  as  to  these  expenditures.  Referee 
Marshall  found  that  the  expenditures  made 
Id  running  the  north  tunnel  did  not  add  to 
the  value  of  the  property.  He  found  that  this 
tunnel  cost  $10  per  foot,  and  that  it  was  run 
1,000  feet  The  testimony,  as  we  thlnlc,  war- 
rants the  conclusion  that  the  tunnel  and  drifts 
connected  therewith  were  1,000  feet,  and  that 
$15,000  should  have  been  deducted. 

There  are  a  number  of  expenditures  In  the 
Sprague  report,  aggregating  $22,733.09,  desig- 
nated "all  other  supplies."  How  much  of 
these  supplies  was  used  when  prosecntlnc 
work  that  did  not  enhance  the  value  of  the 
property,  we  cannot  know  definitely.  We 
roust  infer  that  some  of  It  was.  It  also  ap- 
pearB  that  a  number  of  men  were  employed 
five  weeks  to  hold  possession  of  the  north 
tunnel,— at  one  time,  as  many  as  20.  It  is 
reasonable  to  infer  that  they  were  paid.  If 
so,  that  expenditure  was  for  the  possession 
of  the  rejected  tunnel,  and  should  have  been 
disallowed.  If  we  allow  the  sum  of  $7,^ 
for  snppllesused  In  prosecuting  work  that  did 
not  enhance  the  value  of  the  property,  and 
for  the  men  In  defending  the  tunnel,  the  re- 
ceipts equal  the  expenditures.  Referee  Mar^ 
shaU'a  mode  was  to  deduct  the  payment  fw 


work  that  did  not  enhance  the  value  of  tb« 
property  from  the  entire  expenditures.  While 
the  court  required  strict  and  definite  proof  of 
the  expenditures  not  directly  contributing  to 
the  extraction  of  the  ore,  but  enhancing  the 
value  of  the  property,  the  conclusion  reached 
by  either  course  Is  very  unsatisfactory.  The 
line  between  the  expenditures  that  enhanced 
the  value  of  the  property  and  those  that  did 
not  Is  exceedingly  difficult  to  draw  from  the 
evidence.  The  probabilities  are  that  the 
court  excluded  some  expenditures  that  should 
have  been  allowed,  and  that  the  referee  in* 
eluded  too  much.  It  Is  certain  that  the  prop- 
erty was  thought  to  be  of  tittle  value  when 
the  defendants  took  charge  of  it,  and  that  it 
sold  for  $00,000  at  the  time  they  ceased  to 
operate  It  We  are  unable  to  find  from  the 
evidence  a  balance  to  either  party.  With 
respect  to  interest,  it  appears  that  the  re- 
ceipts Increased  with  the  expenditures,  and 
conversely,  and  that  interest  should  not 
allowed  to  either  side. 

The  case  is  remanded  to  the  court  below, 
with  directions  to  that  court  to  make  its 
findings  conform  to  the  above  conclusions, 
and  to  enter  a  decree  on  the  findings,  when 
so  changed,  giving  the  properly  dracrlbed  in 
the  complaint  to  the  plaintiff,  and  authorls* 
Ing  a  suitable  person,  as  commissioner,  to 
transfer  the  title  to  the  plaintiff  by  a  suff- 
clent  deed,  and  requiring  the  respective  par- 
ties to  pay  their  own  costs,  so  far  as  they 
have  not  already  been  apportioned  or  assess* 
ed.  The  costs  of  this  appeal  are  assessed  to 
the  respective  sides  in  equal  proportions. 

BABTOH  and  UINEOU  JJ..  concur. 


STATB  ex  rel.  RICHARDS,  State  Auditor,  t. 
STANTON,  Cleik  of  CSonrt 
(Snpreme  Court  of  Utah.    Oct  24,  1896.) 
COOHTT  CLSRK— FbB8— FaTHBNT  TO  Stats— Fss* 
AiAT  ros  NoirooMPui.Kca-^TATs  Audi- 
tor—DoTiBs—MA^iiDAM  cs. 

1.  Uoder  sections  1  and  2  of  article  21  of  the 
constitution  of  Utah,  and  the  enactment  of  the 
legialatnre  passed  In  pursnance  of  the  said  conatl- 
tntional  provLBlons  (chapter  16,  p.  89,  Sees.  Laws 
1896).  making  it  the  duly  of  the  county  derk  to 
pay  all  fees  collected  by  him  in  the  district  court 
ID  criminal  and  ctvll  caaes,  except  probate  fees* 
into  the  atate  treasory,  aaid  payment  should  be- 

fin  as  provided  by  law  on  the  1st  day  of  AprU, 
896,  and  continue  qnarteivyearly  thereafter,  and- 
include  all  fees  collected  from  and  after  the  admis- 
sion of  the  state  Into  the  Union,  January  4,  1803; 
and  there  is  no  ambiguity  or  uncertain^  in  tbtse- 
provIeiouB  of  the  cooBtitntion  or  laws  of  the  state, 
and  no  valid  reason  for  not  enforcing  them. 

2.  Under  »<Pctlon  6,  c.  08,  p.  162,  Sess.  Laws 
1896,  the  ftiiUire  of  the  county  clerk  to  pay  into 
the  state  treasury  the  fees  collected  by  him  in 
the  district  court  In  criminal  and  dvll  cases,  ex- 
cept probate  fees,  after  an  account  lias  been  stat- 
ed with  him,  and  demand  made,  entitled  the  state 
to  charge  said  clerk  20  per  cent  damages  on  the 
amount  delinquent  and  interest  at  tht  rate  of  10 
per  cent  per  annum,  from  the  time  of  the  failure 

fact  that  the  county  clerk,  by  ordn  of 
the  board  ut  county  commissioDerB.  paid  th* 
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■Boant  dve  the  atata  to  the  county  treamrer, 
does  not  leleaw  tfae  clerk  from  his  liubilii;  uuiler 
tbfl  law;  uur  ii  it  necuuwrf  iu  sueb  a  cane  that 
the  petitioo  for  a  writ  ot  nuudauiuii  iitiuulil  muke 
the  eiMUity  tmuturvr  ■  partjr  tlfieiuiaut  tu  tbu  mc- 
tioo.  uuve  he  b  a  strnuKer  to  tbe  ^rucmliutpi. 

4.  It  ii  tlie  duij  ot  ilue  state  uuditur  tu  exumine 
the  ai't.'uuuta  of  cute  tiuii  couuty  oUiLtMu,  aud 
become  utiittied  that  the  accutiuta  reudered  are 
correct,  aud  that  the  lem  provided  Itg  law  W 
be  cuiW'tetl  and  [wid  to  the  atiile  treasurer  bj 
audi  uUicen  are. collected,  iviwrteU,  aud  paid.  If 
such  feus  are  not  paid  us  pru^-ided  by  chapter  58, 
p.  15*>,  Setia.  Laws  ItftHi,  the  auditor  should  io- 
atitute  prupt>r  prucnidiuxs  fur  the  ptgrmeut  of  the 
aauie  tu  the  stale  treuauier. 

5.  Uaudaiuua  ia  a  ptvper  remedj  Id  aoch  caaei. 
(SjUabua  hf  the  tjouit.) 

Mandamus  bj  the  state,  on  the  relation  of 
Uorgim  iUuhanls,  Jr^  state  auditor,  directed 
to  Charles  K.  Utautun,  clerk  of  the  Xhtrd  Jadt- 
dal  diotrlct  court  for  Salt  Lake  couuiy.  Per- 
emptoty  writ  awarded. 

A.  a  Blahop,  Atty.  Oen^  tar  plaiotiS.  U 
Oi  Whlttemocek  Co.  Atty.,  for  defendsHL 

MINEB,  J.  The  plalnUff.  as  state  auditor, 
filed  bis  petition  (or  a  writ  of  maudamus  re- 
qulrlsK  the  defendant,  as  clerk  of  the  Third 
Judicial  district  court  lo  aud  iar  Bait  Lake 
county,  to  puy  Into  the  state  tresiiDry  the  Kum 
of  ^lUl.Tu,  collected  by  him  as  fees  Ui  civil 
and  criminal  caiteti,  except  In  probate  cases, 
in  said  county,  between  the  4tb  day  of  Janu- 
ary aud  the  4th  day  of  June,  ItflNi,  both  days 
InclualTe,  which  siun  he  had  failed  to  pay  into 
the  state  treasury,  after  demand  in  writiuf, 
ma  required  by  law.  etc.  I^intirf  subeequent- 
ly  died  hhi  amended  and  supplemental  petl- 
tiou.  This  petition  alleges,  among  other 
things,  that  from  the  4th  day  of  Januaiy, 
IS^  to  March  31,  (both  days  Inclusivef. 
the  defendant,  by  virtue  of  his  otUce,  c-oLect- 
ed  aud  received  fees  in  crlmluul  and  civil 
sases,  except  probate  fees,  to  the  amount  of 
$2.-^o.90,  and  that  from  the  1st  day  of  April 
to  the  4th  day  of  June,  1Km5  (Imth  days  inclu- 
sive), defendant  likewise  so  collected  and  re- 
ceived fees  in  criminal  aud  civil  cases  in  said 
couit,  except  probate  fe^s,  to  the  umuuut  of 
$l.tHr>.r>7;  that  the  law  spectScally  enjolued 
upon  the  defendaut.  as  a  duty  resulting  from 
his  oQice,  to  pay  the  Qrst-named  tium  into  ibe 
state  treasury  on  the  lat  day  of  April.  ISW, 
and  to  pay  the  last-named  sum  on  the  lat 
day  of  July,  ISUti;  that  said  defeudunt,  at 
the  time  whtsi  said  paj-meuts  were  due,  failed 
to  render  any  aifouut  thereof,  and  make  aet- 
tlemcot  with  the  state  auditor  witliin  the 
time  prescribed  by  Isw,  end  has  fulled  and 
neglected  to  pay  said  teea  luto  tbe  state  treas- 
ury of  the  state  of  L'tah.  or  otlierwlse  ac- 
count aud  pay  over  to  the  state  uild  fees  so 
collected,  or  Buy  part  there<rf;  that  on  July 
20,  deniauil  In  writing  was  made  ufion 

said  defendant,  by  the  plaiutiCT,  for  a  full, 
true,  and  Itemised  statemwt  of  all  fees,  ex- 
cept: protmte  fees,  recetred  by  him.  as  cleiic 
of  said  court,  tn  drll  and  crimfual  cases,  from 
January  4,  UttM.  to  June  4,  nm  (both  days 
toelMlve),       tfavt  be  promptly  pay  onr  suck 


money  Into  tbe  state  treawuT*  ^ 
pliauce  with  such  deuiaxul.  aai.  . 
made  to  plalntlXt  a  wrjn«±ii  ^tMir^ 
iug  tbe  sum  of  f4,lU1.7U  bad  tnn. 
by  defendant  In  dvU  aaid  <TiT-"-  *■  . 
cept  probate  ceses,  between.  Jaii— r 
June  4,  VAM  (both  days  ixBcitiB.vc..  „ 
ment  being  an  itemized  i»ta.teixna: 
count,fbut  that  defeudjsxic   rvtve^i  . 
refuaes,  to  pay  said  or  aaay  f«a> 
treasury,  or  otherwise  ac-count  f'.^ 
that  on  October  7,  liSiHi.  f***'^"' 
cuunt  with  said  defeud^xtt.  a..*^ 
amount  of  the  fees,  tbe  Cixue  -^L-^  ~ 
became  due  and  payable^    wim  " 
of  damai,'(a  and  interest  due  th^rr-  - 
Tided  by  law,  and  that  tl^e  toLai  ^_  I 
state,  lucluding  damagee  aud  inte?:^-  . 
to  and  praya  a  writ  u£  n^- 

rectiug  such  defendant  to  pay  ii^it.  _ 
treasury  the  sum  of  ^lOl.Tu,  aLi-j  . 
for  tbe  stun  of  ;(1,1U7.32.  ^f^anmj^  l. 
eat  as  set  forth  In  tbe  accouut 
accoimt  Is  anuexed  to  tbe  pecitiuji.  c 
comphiint  flled,  tbe  defeoduiC  iLti^ 
demurrer,  on  the  ground  tba.c  such  c. 
does  not  state  facts  sultlfdeiit  to  c 
I  cause  of  action,  aud  that  said  ctan,  .  - 
I  uumtelilglble,  ambiguuua.  aod  aocr-"'.- 
J  that  It  does  not  set  forth  a  iteiaiksd  >  - 
I  of  the  fees  alleged  to  bare  teen  c  - - 
I  tAvil  and  criminal  eases,  ^cept  protu  - 
from  which  tbe  amount  of  fees  eu^--~ 
the  defendant  Id  such  cues  fc»r  maj  f  -  i 
riod  of  time  can  be  ascertained.   I^-  ' 
alao  filed  his  answer  to  tbe  oripoal  c  z. 
adnilttlug  tbe  facts  set  fonli  in 
plaint,  so  fiar  as  is  importajit  in  tbj  <.- 
aud,  for  fiutber  answer,  alleged  thai  - 
L  ItfiMi,  and  prior  to  Mid  deuiuid.  tr.  ^- 
clerk,  by  order  and  Instruciioiia  of  - 
of  cotmty  commbutloners  of  SaU 
ty,  turned  over  to  W.  P.  l<yaa.  tn9>^' 
Salt  Lake  county,  <b«  foil  amotu: 
1U1.70.  being  ail  tbe  fees  coUecscd  bj  :  = 
such  clerk  in  all  r'lvU  and  criminal  n-- 
cept  probate  caaes,  and  tbneby  ps  - 
tees  Into  tbe  treasury  of  Salt  Lskt  vo'J- 
required  by  the  board  of  coonCy  coc:-:  - 
era.   Defendant  fiulber  alleged,  is  ^  •  ■ 
7  of  said  aoawer.  that  said  W.  P.  U 
county  treSHurer.  shoulil  be  tnade  a  '  - 
this  action,  and  prays  that  he  be  mi  -  ' 
fendant  In  this  sutL    Tbeivnpon  ih '  ^  ' 
general  moved  to  strike  oat  all  of  sa>' 
graph  7  In  said  answer,  as  being  li^ '  ■ 
and   redundant    No  answer  to 
amended  8Upi)leinental  petition. 

Tbe  consdtotlon  of  the  state  of  Tn^ " 
In  force  from  tbe  4th  day  of  Janot?' 
that  being  tbe  day  n[>oD  wblch  the  pr^'  - 
of  the  United  States  tasoed  his  pnHt^ 
declaring  the  state  of  Utah  admitted 
UnkKL    Const  Uiab.  ait.  34.  |  1&  - 
of  article  21  of  toe  consdtutlOD  of  Cu; " 
Tidca  that  "all  state,  dtotilct.  dty,  c^' 
town  and  school  otUoers,  KXaepcat  ac" 
pBblte^-  boards  of  aililcntlaa,  eoan 
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sionen,  jttstic«B  of  tbe  peace,  and  conetaules, 
sliall  be  paid  fixed  aiid  deOoite  salaries:  pro- 
vided, tbat  dty  Justices  may  be  paid  by  sal- 
ax7  wbea  ao  determmed  by  the  mayor  and 
council  of  audi  dtles.   *   *   *"   Section  2 
«f  article  21  of  ttie  conadtution  prorldes  tbat 
"tbe  tegialature  abaU  tavvHle  by  law  tbe  teea 
wblcb  ■ball  be  collected  by  all  odlcers  within 
tbe  Mate.   Motarlea  public,  boanla  of  artiltra- 
tlon,  court  eoiumiBBlonerB^  Juatlces  of  tbe 
(>eace^  and  conataluea  paid  by  feea  aball  ac> 
cept  8ucb  fees  as  their  fuU  compensation. 
But  all  other  state,  district,  county,  dty.  town, 
«jkd  acboi^  criUoera  shall  be  »gulred  by  law 
to  keep  a  true  and  ourrect  account  ot  all  fen 
collected  by  them,  and  pay  tba  same  Into  tbe 
pruper  treaatur,  a^  the  olUcer  wboae  duty 
it  Is  to  collect  such  aball  Im  held  Tamonslbla 
tor  the  same."   The  state  leglalature,  at  Ita 
flrst  seasiuD,  February  17,  UOMl,  In  compliance 
wiih  tbe  proTlsiona  of  tbe  constitution,  Wh 
acted  cbapto:  Itt,  found  In  Bess.  Laws  1806, 
p.  8»,  which  provided  "Uiat  all  state,  district, 
county,  city,  town  and  achool  otticen  In  Uie 
state,  excepting  notaries  public;  boaids  of  ar- 
bitration, court  commlaslonera,  Jnaticea  of  the 
peace  and  constables,  aball  collect  In  advance 
for  aerrlcea  performed,  auch  feea  aa  were  pro- 
vided Ua  by  ttie  lawa  of  tbe  territory  of  Utat^ 
for  like  or  almllar  aervicea  at  the  time  the 
constitution  of  Uila  state  waa  adopted,  and 
pay  such  feea  Into  the  public  treasurlea  aa 
fdlowi:   All  feea  collected  by  said  state  otH- 
eers  and  clerks  of  district  courts  In  criminal 
and  civil  casea,  except  probate  fees,  shall  be 
paid  Into  the  state  treasury.    *    *    *  tba 
aald  paymenta  ahali  be  made  by  tbe  said  offi- 
cers ret^iectlvely  Into  tbe  reiqtective  treasuries, 
begbiDlug  oa  the  flrst  day  of  A]^U.  18MI,  and 
quarter  yearly  therMiter,  and  shall  include 
all  feea  collected  from  and  after  the  admla- 
sion  of  this  state  to  the  Unton."    The  legis- 
lature, at  ita  first  aeaakm  In  VSOa,  alao  fixed, 
by  law,  the  salary  of  county  derlm.  Seas. 
lAws  1896.  p.  804. 

It  la  clear  from  these  ptovlsions  ot  the  con- 
stitution, and  the  atatntea  enacted  In  con- 
formity tberewltb,  tbat  this  proceeding  la 
prapM-ly  brought  to  compel  tbe  perform&noe 
of  a  duty  apedfloolly  enjoined  by  statute,  re- 
■nltlng  from  an  ofilce,  and  wblcb  tbe  defend- 
ant baa  failed  to  perform  aa  required  by  law. 
It  is  equally  clear  from  the  pleadings  tbat  tbe 
oompbtint  doea  state  facta  sufficient  to  con- 
stitute a  cause  of  action,  and  tbat  tbe  same 
Is  fwt  ambiguoua,  unlnt^llRlble,  or  uncertain. 
It  dues  not  tbUow  tbat  because  tbe  defendant 
baa  seen  fit  to  pay  tbe  money  in  question  to 
W.  P.  Uynn,  county  treaanrer,  with  or  wlth- 
ovt  tfte  order  of  the  county  court,  that  the 
plaintiff  eftMMild  be  compelled  to  make  Lynn 
a  party  defendant  to  tbla  action.  Tbe  de- 
ffendant,  aa  a  public  oWmr,  should  not  be  per- 
mitted to  shift  bis  pecuniary  or  official  re- 
qxinsibUltlea  in  that  way.  Tbe  law  holds 
Uw  derk  Ksponslble  to  tbe  state  for  tbe  fblth- 
Cnl  perCunnance  of  his  duty;  and  we  muat 
betd  blm  nq^onalble  under  such  law.   Bo  Car. 


Mr.  L^nn  la  and  should  be  treated  as  a 
stranger  to  tbe  proceeding.  Tbe  order  of  tbe 
county  court,  if  made  as  claimed,  la  a  mere 
nullity.  Ntitber  tlie  constitution  nor  lawa 
of  tbe  atate  confer  upon  the  county  court  an- 
tboiity  to  dispose  of  such  feea  belouKiog  to 
tbe  BtatCL  Tbe  payment  of  the  feea  by  tba 
county  clei^  to  the  coun^  treasurer  was  a 
wrongful  aasumptlon  of  power,  and  a  clear 
Tlolatioo  of  official  duQr,  and  cannot  be  up- 
held whtti  set  up  aa  a  defense  in  this  ca»e. 
Wllllama  Cbtyton,  6  Utah,  86,  21  Pac.  808; 
KendaU  t.  Raybouid  (Utah)  44  Pac.  1084 
The  plaintiff  la  not  shown  to  be  a  party  to^ 
or  In  any  way  connected  with,  the  Illegal 
tianafter  of  tbe  fnnda  In  question  to  tbe  cus> 
tody  of  Mr.  I^nn.  It  fbtlowa  that  Uie  demur- 
rer rtMUld  be  orermled,  and  that  tbe  aeventt 
paragnapb  of  tbe  answer  should  be  atrlcken 
em  and  disregarded. 

Under  aeetlon  1  of  article  21  of  tbe  constl* 
tatlon,  "aU  atate,  dlatrlct.  city,  county,  town, 
and  scbool  officers,  ucepting  notaries  public, 
boarda  of  arbitratloii,  oourt  commlsaloner^ 
Justices  of  tlid  peace,  and  constables,  abaU  ba 
paid  fixed  and  definite  salaries."  This  and 
tbe  foUowlnr  section  limit  the  oompenaatioa 
to  be  paid  countr  clerks  to  such  sums  as  tbo 
leglakitare  sball  provide  by  law.  Under  seo> 
tion  2  of  article  21  of  the  eonsUtutton,  an 
state,  district,  coontr,  dty.  town,  and  school 
offleeis  are  required,  aa  a  part  of  their  official 
duty,  to  keep  a  true  and  correct  account  oC 
aH  fSes  orilected  by  tbem,  and  to  pay  the 
same  into  the  proper  treaauiy,  and  the  offl- 
Cera  whose  duty  It  Is  to  collect  such  feea  are 
hdd  raqmnalble  for  the  same.  Under  tbe  act 
<rf  tbe  legislature,  Seaa.  Laws  1890,  p.  89.  It 
la  made  the  duly  of  these  officers  to  coHect 
In  advance,  for  services  performed,  such  feea 
aa  were  provided  by  law  by  the  torltory  of 
Utah  tor  like  or  similar  aervicea  at  the  time 
tlie  constitution  was  adopted,  and  pay  such 
feea  Into  tbe  poUic  treasury,  as  follows:  All 
fees  coUected  by  tbe  said  atate  officers  and 
clerks  of  district  courts  in  criminal  and  drll 
casea.  except  probate  fees,  are  to  be  paid 
Into  the  atate  treasury,  beginning  on  the  1st 
day  of  April.  1896.  and  quarter  yeariy  there- 
after; and  said  feea  should  Include  all  feea 
collected  from  and  after  the  admission  of  tba 
state  Into  tbe  Union.  There  seems  to  be  no 
ambiguity  or  uncertainty  In  these  provlslona 
of  the  constitution  or  lawa  of  the  state,  and 
we  find  no  valid  reason  tor  not  enforcing  them. 
The  law  makes  it  tbe  duty  of  county  cleAa 
to  keep  a  true  and  correct  account  of  the  fees 
collected  by  tliem,  and  to  pay  the  aame  Into 
the  state  treasury.  Section  S,  c.  SS,  p.  102, 
Seas.  Laws  1896,  provides  tbat  ''whenever 
any  person  bas  received  moneys,  or  baa  money 
or  other  peraonai  property  which  beicmgs  to 
the  state  by  escheat  or  otberwlse,  or  has  been 
Intniated  irltb  tbe  collection,  management  or 
disbursement  of  any  moneys,  bonds  or  Inter- 
est accruing  tfterefrom,  twIonglDg  or  b^  In 
trust  by  tbe  state,  and  falls  to  render  an  ai> 
count  thereof  to,  and  make  settlement  with, 
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the  state  aodltor  within  the  time  prescribed 
by  law,  or  when  no  particular  time  !■  sped- 
fled,  falls  to  render  such  account,  and  make 
■ettlement,  or  who  falls  to  pay  Into  the  state 
treasury  any  moneys  belcmglng  to  the  stat^ 
^pou  being  required  so  to  do  by  the  state 
auditor,  within  twenty  days  after  sudb  regnl- 
aitlon,  the  state  auditor  must  state  an  account 
with  such  person,  charging  tweuty-five  per 
cent  damages,  and  Interest  at  the  rate  of  ten 
per  cent  per  annum,  from  the  time  of  fail- 
ure. *  *  Before  final  settlement  Is 
made  with  any  of  said  officers  for  fees  col- 
lected for  the  state.  It  Is  the  right  and  Impera- 
tive duty  of  the  state  auditor  to  carefully  ex- 
amine, either  by  himself  or  by  expert  oc- 
countants,  the  boohs  and  papers  of  each  of 
said  county  or  state  offlcera,  and  become  sat- 
isfied that  the  accounts  as  stated  or  rendered 
are  correct  and  that  the  legal  fees  have  beea 
duly  collected  and  reported;  and.  If  no  ae- 
Munt  has  been  rendered.  It  la  aqually  the  duty 
oi  tne  state  auditor  to  carefully  examine,  or 
cause  to  be  examined,  by  competent  experts, 
all  such  books  and  accounts,  In  compliance 
with  cheater  68,  p.  1&9,  Sess.  Iaws  1896,  and 
take  proper  steps  to  enforce  these  several  pro- 
visions of  the  law,  and  recover  the  damages 
therein  provided.  In  this  manner  the  laws 
can  be  faithfully  executed,  and  the  revenues 
of  the  state  brought  Into  the  proper  treasury. 
In  compliance  with  the  constitution  and  laws 
(tf  the  state. 

An  account  was  stated  by  the  plaintiff,  as 
alleged  In  the  petition,  as  follows: 

"C.  E.  Stanton,  Clerk  of  the  Third  Jndldal  Dis- 
trict Court  in  and  for  the  County  of  Salt  I^ake 
and  State  of  Utah,  in  Account  with  ths  State 
of  Utah.  Dr. 

To  fees  collected  in  dvil  and  crimi- 
nal cases  in  the  Third  judicial  dis- 
trict court  In  and  for  the  coon^  of 
Salt  LiSke,  except  probate  fees, 
from  January  4,  1896,  to  March  _ 
81,  1886,  both  days  hiduslve  92,466  96 

To  25  per  cent  damages  for  failure 
to  render  an  account  thoeof  to,  and 
make  settlement  with,  the  state  au- 
ditor within  the  time  prescribed  by 
biw   «18  96 

To  Interest  at  the  rate  of  ten  per  cent 
per  annum  from  the  Ist  day  of 
April  1896,  to  the  7th  day  of  Oc- 
tober, 1896.  both  iays  inclusive. . .      137  67 

To  fees  collected  in  dvil  and  crim- 
inal cases  hi  the  Third  Judicial 
district  court  In  and  tat  the  coun- 
ty of  Salt  Lake,  state  of  Utah,  ex- 
cept probate  fees,  from  the  1st  day 
of  April,  1896.  to  the  4th  day  of 
jon^  1896,  both  days  lacluiive. . . .    1.M5  76 

To  damages  for  failure  to  render  an 
account  thereof  to,  and  make  settle- 
ment with,  the  state  auditor,  with- 
in the  time  prescribed  by  law,  at 
25  per  cent   411  48 

To  interest  at  the  rate  of  ten  per 
cant,  per  annum  from  July  1.  1896, 
to  October  7,  1896,  both  days  ta^ 
diHlve    44  M 

95,209  osr 

Section  3730,  Comp^  Lavra  Utah  1888,  pro- 
rides  that  "the  writ  of  mandate  may  be  Issued 
by  any  court  In  the  territory,  except  a  jnstlce'i 


or  probate  court  to  any  Inferior  tribunal,  cor- 
poration, board  at  person,  to  compel  the  per- 
formance of  an  act  which  the  law  specially 
enjoins  as  a  duty  resulting  from  an  offlce, 
trust  or  station.  *  •  It  is  clear  tbmt  the 
law  enjoined  npon  the  defendant  the  dnty  of 
pa^ng  Into  the  state  treasury  the  fees  ctdlect- 
ted  by  him  at  stated  times  named  In  tbe  stat- 
ute and  that  tbe  defendant  has  failed  and 
ne^eoted  to  pay  said  fees  and  damages,  with 
Interest,  Into  the  state  treasury,  after  demaod 
of  payment  by  the  plaintiff,  and  attes  a  state- 
ment of  the  account  as  required  by  tbe  stat- 
ute. The  statute  of  1896  (page  162)  fixes  the 
amount  of  damages  to  be  recovered  by  the 
state  in  a  case  of  this  character  at  25  cent, 
and  Int««st  at  the  rate  ijf  10  per  cent  from 
the  time  of  the  failure  to  pay,  and  makes  it 
the  duty  of  the  auditor  to  chu^  these  stated 
sums  as  fixed  damages,  arising  from  tbe  fail- 
ure of  official  duty  resulting  from  an  office,  in 
addition  to  the  amount  of  fees  vrlthheJd.  Un- 
der the  pleadings,  the  statement  of  the  ac- 
count as  set  out  In  the  amended  snppl«nenta] 
petition,  must  be  taken  as  the  true  and  correct 
amount  belonging  to  the  state  In  the  hands  of 
the  defendant  which  he  has  failed  to  pay 
over.  Indudlng  damages  and  Interest  No  de- 
nial or  answer  has  been  filed  by  the  defend- 
ant to  the  amended  supplemental  complaint 

We  therefore  find  that  defendant  has  collect- 
ed, and  failed  to  pay  over  to  the  state  treas- 
urer, after  demand,  and  as  provided  by  law, 
fees  collected  by  him  as  clerk  of  the  Third 
Judicial  district  court,  except  probate  fees,  tbe 
following  sums  of  money,  to  which  damages 
of  25  per  cent  are  added,  and  interest  at  tbe 
rate  of  10  p«  cent,  In  accordance  with  the 
statute,  as  foOows: 

Pees  collected  fn»n   Jsimaiy  4  to 
Mardi  81.  1896^  both  days  faidn- 

aive   92.466  96 

Twenty-flve  per  cent  damages  thereon      613  96 
Interest  thereon  at  the  rate  of  ten 
per  cent  from  April  1,  1896,  both 

days  inclusive    127  fff 

For  fees  collected  from  the  1st  of 
April,  1896,  to  the  4th  day  of  Jun^ 

1^,  both  days  Indnrive   1.645  75 

Twenty-five  per  cent  damages  thereon      411  49 
Interest  thereon  at  ten  per  cent,  from 
July  1.  1896,  to  October  7,  1896, 
both  days  inclusive   44  84 

— UaUng  a  total  warn  vt   95,299  08 

It  Is  therefore  ordwed  tliat  said  defendant, 
Gbartefl  B.  Stanton,  forthwith  pay  to  tbe  state 
treasurer  the  said  sum  of  95.290.02,  togeOier 
with  Interest  thereon,  at  tbe  rate  of  10  per 
cent,  from  the  7th  day  of  October,  1896L  It 
Is  fartlur  ordsed  Uiat  a  poramptMy  writ  of 
mandate  Issue  as  prayed,  and  In  aoeordanet 
with  this  opinion,  and  that  the  plalntUT  re- 
cover costs. 

ZANB,  O.  concurs. 

BARTOH,  J.  (concurring).  The  defesdamt 
filed  no  answer  to  the  amended  petition.  He 
admitted  that  as  clerk  of  tlw  district  court  of 


the  TblM  Jndldal  dtotrlet,  lii  and  for  Bait  Lake 
eoaiity,  be  coltected  the  principal  ram  oi  mon- 
ey, as  provided  law.  but  failed  to  pay  tt  Into 
tbe  state  treaanr;.  and,  upon  demand  made 
tberefw  by  tbe  proper  officer,  refnaed  to  make 
payment  His  own  admlaalon,  tiierefore,  fixes 
definitely  tbe  amount  he  withheld,  and  stiU 
wltlihotda.  from  tbe  state  treasury,  contrary 
to  law,  and  which  It  was  Us  plain  duty  to 
pay  over.  This  twins  sOb  I  concur  In  the  con- 
clnaion  reached. 


MSMOBAKBITH  BBCESIONS. 


In  re  DAILBY.  (Or.  74.)  (Snpreme  Conrt  <tf 
Galifomia.  July  23.  1886.)  In  bank.  Petition 
by  W.  R.  Dail^,  committed  to  cnstody  hj  the 
snperior  coort  of  San  Francisco  county,  for  a 
discfaar^  on  habeas  corpos.  Prisoner  ^schar^d. 
Carroll  Cook,  for  petitioner.  John  H.  IKeUnson. 
for  respondent. 

McFARLAND,  J.  It  is  stipulated  by  tiie 
AttoraeyB  for  petitioner  and  respondent  that  pe- 
titioner shall  be  ordered  discharged  from  cuBtodr. 
and  pursaant  to  said  stipulation  it  will  be  so  or- 
dered. It  seems  to  have  been  assnmed  hr  coaa- 
se)  that  the  discharge  of  the  petitioner  should 
kSBlIy  follow  the  dearion  of  this  court  in  Dailey 
T.  Superior  CV)urt  (S.  F.  209)  44  Pac.  458,  but 
such  IB  not  necessarily  the  consequcQce  of  that 
decision.  In  that  case  it  was  held  that  the  su- 
perior court  could  not  enjoin  or  prohibit  before- 
oand  the  future  productioQ  of  a  certain  play  in 
a  theater,  but  it  did  not  follow  from  that  decision 
that  the  court  coald  not  afterwards  have  pun- 
ished the  petitioner  for  having  produced  said  play. 
If,  tlierefore,  the  imprisonment  out  of  which  the 
ptgecnt  i»oceedIng  in  habeas  corpus  arose  was 
for  a  contempt  In  actually  producing  said  play, 
and  not  for  merely  Tiolating  the  order  prohibitinK 
ita  production,  then  the  former  decision  would 
not  oe  in  pcrint.  Bnt  as  counsel  for  both  parties 
seem  to  agree  that  the  imprisonment  was  for 
cont«npt  in  riolating  said  order,  and  stipulate 
ft>r  tbe  petitioner's  discharge,  we  do  not  feel 
called  upon  to  gire  the  matter  any  further  con- 
sideration. Tbe  petitioner  Is  discharged.  We 
concur:  GAROTJTTB.  J.:  HENSHAW,  J.; 
TEMPLE.  J.;  HARRISON,  J. 


FARNSWORTH  t.  HINTON.  (8.  P.  701.) 
BROWN  T.  SAME.  (8.  F.  702.)  (Supreme 
Court  of  Galifomia.  Oct.  9.  1886.)  In  bank. 
PetiHoQB  by  Famsworth  and  Brown  for  writ  of 
mandamns  to  Hintoh,  registrar.  Denied.  A. 
Roet,  for  petitioners.  Garret  W.  McEnemey,  for 
respondent. 

PER  CURIAM.  Upon  the  authority  of  Mc- 
Donald Hlnton  (S.  F.  684;  this  day  dedded) 
46  Paa  870,  the  applications  for  writs  of  man- 
damus in  above  cases  are  denied  and  the  pro- 
ceedings dismissed;  the  cases  being  substantially 
alike,  and  haring  all  been  considered  together. 


OROEZINGER,  Appellant,  t.  SUTRO  et  al.. 
Reroondents.  (S.  F.  590.)^  (Supreme  Court  of 
Calffomia.  Sept.  16,  1896.)  In  bank.  Apmal 
from  superior  court,  city  and  county  of  San 
Francisco;  J.  M.  Seawell,  Judge.  Actioc  by  one 
&oezinger  against  Adolph  Sutro  and  others  to 
enjoin  the  calling  of  an  election  In  the  dty  and 
county  of  San  Francisco.  From  a  judgment  in 
favor  of  defendants,  plaintiff  appeals.  Affirmed. 
Rodgera  &  Paterson.  for  appellant.  Garrett  W. 
McEnemey,  for  respondents. 

>  Rehearing  denied. 


PER  CURIAM.  The  questions  presented  so 
this  appeal  have  been  con^ered  in  the  case  of 
Kahn  t.  Bntxo  Unst  dedded)  46  Pac  87.  and  vp- 
oa  tbe  authority  of  that  case  the  judgmmt  ap- 
pealed from  is  affirmed. 


LOFTUS  et  aL,  Appellania,  r.  FISCHER  et 
aL,  Respondents.  (Sac.  123.)  (Supreme  Court 
of  California.  June  18,  1S86.)  Department  2. 
Action  by  Mariam  V.  Loftus  and  others  against 
Jacob  A.  Fischer  and  others.  Judgment  for  de- 
fendants, and  plaintiffs  appesL  Motion  Iv  ap* 
patents  to  tax  the  costs  of  the  clerk's  certificate 
agiUnst  respondents.    Dedsiou  reserred. 

PER  CURIAM.  For  the  reasons  given  hi 
Loftus  T.  Fischer  (Sac.  M;  filed  June  17,  1896) 
46  Pac.  828.  this  motion  to  tax  the  costs  of  tiie 
deiVs  certificate  against  respondents  cannot  be 
determined  Independently  of  the  appeal.  It  Is 
thnefore  continued  oyer,  to  be  considered  and  dfr- 
dded  with  the  ajweal  In  Loftus  t.  Fischer  (Sac. 
6)  Id.  i06& 

McCULLT,  Appdlant:  t.  O'CONNOR,  Re- 
spondent (ti,  A.  146.r  Supreme  Court  of 
California.  Sept.  16.  l^J  Department  2.  A^ 
peal  from  superior  court,  San  Dl^  county;  W. 
L.  Place,  Judge.  Action  by  Jane  Mason  Mc- 
Cully.  administratrix  of  the  estate  of  James  I* 
Mason,  decessed,  against  Andrew  J.  O'Connor, 
receiver  of  the  Consolidated  Nati(Mial  Bank  ot 
San  Diego.  From  a  judgment  denying  plain- 
tiff judgmott  on  part  of  her  daim,  she  apoeals. 
Berersed.  Tr^ppet  &  Neale,  tta  a)H>dlant 
James  B.  Wadham  and  Frednle  W.  Stearns,  for 
respondent. 

PER  CURIAM.  nUs  action  was  brought  Feb- 
ruary 9,  1895,  to  recover  from  the  defendant, 
receiver  of  the  Consolidated  National  Bank  of 
San  Diego,  upon  certificate  of  deposit  No.  17,896, 
dated  April  2,  1892.  for  ?8,000,  payable  to  the 
order  of  James  L.  Mason,  upon  which  certain 
payments  had  been  made,  leaving  a  balance  of 
$6,168.90  as  prindnl  and  interest;  also,  to  re- 
cover the  sum  of  Sl.841.24  due  said  Mason  on 
an  open  account.  The  court  below  gave  judg- 
ment in  favor  of  the  plaintiff,  as  sdministratriz, 
upon  the  open  account  to  be  paid  out  of  the  as- 
sets  of  the  bank  as  therdn  specified,  and  gave 
judgment  against  the  plaintiff  upon  me  amount 
due  upon  the  certificate  of  deposit,  for  the  rea- 
son that  plaintiff  had  not  said  certificate  of  de- 
posit in  her  possession,  and  is  not  entitled  to  sadi 
posncsdon,  and  is  not  able  to  sarrender  the  same 
for  cancellation,  aad  for  the  reason  that  plaintiff 
did  not  present  said  certificate  of  deposit  to 
def«idant  receiver  at  the  time  of  presenting  her 
daim  for  the  sum  due  thereon  agauist  the  assets 
of  the  bank.  Plaintiff  appeals  from  so  much  of 
the  judgment  as  denied  her  recovery  on  the  cer- 
tificate of  deposit.  The  pleadings  and  findings  ^ 
the  court  show  fully  the  amount  due  upon  the 
certificate  of  deposit,  which  certificate,  at  the 
date  of  the  filing  of  the  claim  by  plaintiff,  and 
thence  continually  until  after  the  bringing  of  this 
action,  was  in  the  possession  and  custody  of  tbe 
defendant  herein,  with  whom  it  had  been  filed, 
as  evidence  of  the  sum  due  thereon,  by  George  H. 
Cooper,  a  foreign  administrator  of  the  estate  of 
James  L.  Mason,  upon  whose  estate  the  plaintiff 
herein  is  and  was  the  administratrix  of  the  as- 
sets and  property  in  this  state.  It  follows  that, 
if  plaintiff  was  entitled  to  recover  upon  the  cer- 
tificate, no  bond,  security,  or  indemnity  was  nec- 
essary from  her  to  the  defendant,  who  held  the 
certificate.  The  certificate  is  the  same  involved 
in  the  action  L.  A.  144.  in  which  this  plaintiff, 
as  administratrix,  is  plaintiff,  and  George  H. 
Cooper,  as  administrator,  is  defoidant  and  re- 
spondent, and  this  day  dedded  upon  appeal  to 
this  coart  46  Pac  82.  For  the  reasons  riven 
in  the  opinion  in  that  case,  the  portion  of  the 
judgment  appealed  from  here  should  be  revasel 
aiod  the  court  below  directed  to  enter  jndg- 
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ment  In  bTOr  of  ai^llaot  for  the  sum  faanH  due 
ByoB  the  eertiflcflte  of  deposit,  with  Interest,  to 
be  enforced  in  like  manner,  and  payable  upon 
like  termi,  with  the  judfrment  rendered  in  favor 
tti  appellant  ior  the  ceaidtfe  of  her  demand,  and 
it  la  ao  adjudged. 


Ex  parte  PAUI^ET.L.  (Or.  227.)  (Supreme 
Conrt  of  Califomia.  Nov.  24.  18W1.)  In  bank. 
Araeal  from  auixnior  court.  Placer  connty;  J. 

E.  Prewltt.  Judffe.  Applit-dtion  by  W.  E.  Paul- 
BpJl  to  be  admitted  to  bail.    Petition  jfrjinted. 

F.  P.  Tnttle  and  W.  B.  Ijirdner.  for  apin-UanL 
.To  Hamilton  and  G.  W.  Hamilton,  for  respond- 
ent. 

PER  CURIAM.  Ufion  the  heorinK  of  the  re- 
turn to  the  writ  of  habeas  corpoa  isaued  herein, 
it  is  ordered  that  the  petitioner  be  admitted  to 
bail,  niKiD  the  chaive  of  robbery  now  peudinc 
aitninst  bim  in  the  superior  court  of  the  citj  and 
conotT  of  Sao  Francisco,  in  the  sum  of  $15,UU0; 
the  nndertakioK  and  bail  to  be  approved  by  the 
iuperior  court  of  the  dty  and  county  of  San  Fran- 
ciaco  in  tlie  department  where  said  caoae  is  peud- 
tng;  or  Iqr  tha  Judge  there<^  ■ 


PEOPLE,  Respondent  t.  CUMMTNOS,  Ap- 
pellanL  (Cr.  118.)  (Supreme  Court  of  Cali- 
fornia. May  30,  1S06.)  In  bank.  Csesnr  Cum- 
miuKs  was  cooricted  of  murder,  and  appeals.  Af- 
Inned. 

PER  CURIAM.  The  questlona  iovolvfd  in 
this  aM>eal  are  Hentlcnl  with  those  Involved  In 
the  appeal  of  People  v.  CnmminKs  (No.  117:  thia 
day  decided)  45  Pae.  184.  and  for  the  reasons 
there  i^ven  the  judgment  herdn  la  affirmed. 


PEOPLE.  Respondent,  v.  TALLMADOB, 
Appellant  (Cr.l43.)  (Supreme  Court  of  Califor- 
nia. Oct.  S,  If^ett.)  Department  2.  Appeal  from 
superior  court,  Tulare  county;  Wheaton  A. 
Gray,  Judjte.  Walter  Tallmadfce  was  convicted 
of  the  larceny  of  hogs,  and  appeals  from  the 
Jodfnnent  and  from  an  order  denyinfr  a  new  trial. 
Affirmed,  Power  &  Alford  and  Forrest  L.  Al- 
ford,  for  appellant.  Atty.  Geo.  Fitzgerald,  for 
the  People. 

PER  CURIAM.  This  case  so  fer  as  the  point 
involved  in  the  appeal  is  concerned,  is  similar  to 
the  case  of  People  v.  TallmadRe  (No.  138;  thia 
day  decided)  46  Pac.  282.  In  the  present  case 
lite  appellant  was  ehnreed  with  the  larceny  of 
certain  hoes  belon^iiiK  to  one  Allen,  and,  as  In 
case  No.  1.38,  one  Lynde  was  the  principal  wit- 
neHS  apainst  the  appellant,  and  an  accomplice. 
The  point  for  reverssl  is  that  the  court  below 
lliould  have  frranted  a  new  trial  npon  the  ground 
of  newly-diseovered  evidence,  upon  the  affidavit 
of  snid  Lynde  that  he  lud  committed  perjury  at 
the  trial;  and.  in  this  r^rd,  the  case  is  snh- 
stflntifilly  the  same  as  that  in  said  case  No.  IHS. 
Therefore,  upon  tlie  authority  of  said  case  No, 
138,  the  judgment  and  order  oenjing  a  new  trial 
are  affirmed. 


SWAIN,  Respondent  r.  OAVTN  et  al..  Ap- 
pellnnts  (two  cases.  S.  F.  OTi,  fifi.)  (Supreme 
Court  of  Cnlifornia.  .Tiily  1«.  ISIW.)  Depart- 
ment 2.  Action  by  Chnrles  J,  Gavin,  adniinistm- 
tor  nf  Ellen  Gavin,  and  others,  a^Inst  Frank 
Swain,  exemtor  of  Mary  3.  Holmes.  .Tudicment 
for  defendant,  and  plaintiffs  appeal.  AfBrmed. 

PER  CURIAM.  The  single  nueetion  present- 
ed by  appellanta  for  decision  in  each  of  the 
above  cnnaes  Is  the  same  as  that  which  was  this 
day  deciiied  in  the  case  of  Otavtn  v.  Swain  <S.  F. 
(H)  45  Pac  677,  and  it  is  so  stipulated  by  counsel 
for  the  respective  parties.  Therefore,  for  the  rea- 
sons stated  in  the  opinion  of  the  commissioners 
in  the  kat-mentioned  caw  {&.  F.  64>,  the  jud|^ 


ment  la  ettA  trf  tbe  aboi 
bered,  respectivdy*  &  P. 
firmed. 


WOOLRIDGB,    RapoaM5c-nC     *-  ^  = 

MAN  et  al.,  Appellanls.     <  i*aac  *  " 

Court  of  Califomia.    Not.  Sr*.  '  ' 

sionera*  deciidon.    Depurtni^ai  t   2.     A  7 
superior  court  Ptacer  couaxrz     J-  - 
Judne.    Action  by  E.  Woolritljpe-  **■  *.  ■ 
F.  Boardman  &  Co.,  asain^    -A—    F-  L> 
Mary   Boardman,  and  oth**»-«  to 
transfer  of  stock  as  in  fraud  of  cr^ ti 
judfrnieat  for  plaintiff,  and  an  ojp»l*-r  J-^-t.- 
trial,  defendants  api>eal.    ASiw-zxt*^l.      t  . 
tie  and  W.  B.  Lartlner.  for  ni»r>W2»  nrs. 
ilton  and  G.  W.  Uamiltoo,  for  r«?Mjxi«t-- - : ' 

BBITT.  C.    Id  Oits  case  tbm  <rcwrT  b. 
asifle.  becaose  of  fraud  as  to  ev^mirrmv  -* 

Boanlman,  a  voluntsry  conveyar**^^  t>^  b.-- 
00  Seiitember  3.  1804.  to  his  wif«-,  : 
man,  of  certain  stock  in  the  Aabor-Ms  4>ra-- ^ 
pany,  a  corporatioL   The  lecal  qi»w*fiM  r  ^' 
stanually  the  same  aa  those  io     S^mc   — - 
Pac.  8(>8).  and  on  the  frronntls  mz^t*-i 
opinion  thei-e  we  recommend  that  tbc'  on-- 
ing  the  motion  of  defendants  BuarKlxsanc 
for  a  new   trial   lie   nffirmed.  'W*e 
HATNE8.  C:  SEARLS.  C. 

PER  CURIAM.   For  the  rmaons 
forefColoR  opinion  the  order  denying  tti»? 
of  defendants  Boardman  mud  wife  fv"  m  ae** 
ia  affirmed. 


FARMERS*  HIGH  LINE  CANAt-  Jk  n  - 
BRVOIR  CO.,  Appellant       STEPf^E,  A 
lee.   (Supreme  Court  of  Colorado.   Jub«  1.  1  "■■ 
Appeal  from  Jefferson  countr  conrt.  ¥*tv 
iDxs  in  eminent  domain  by  me  FaiuM  ■«*  !'  - 
Ijlne  Canal  ft  Reservoir  CompAay  if-  ^ 
liam  L.  Steppe.    From  a  Jadsment  hi  tm-r-ce 
defendant  iM^itioner  anieals.     KereiuPvi.  "* 
borne  &  Taylor,  for  appelant.     WilKoB  - 
Steppe,  in  pro.  per. 

PER  CURIAM.  This  case  waa  arvwd  n  e^ 
nection  with  cause  No.  3,3(4  (Re«ert«ir  C^l  * 
Moon.  45  Pac.  487).  The  same  brieN  ww  n.'-v 
in  the  two  case*,  and.  as  counsel  eoneede.  Act 
volve  the  same  queationa  of  law.  arising  oat  x. 
substantially  the  same  state  of  facts.  H-r^-^- 
the  decision  in  that  case  is  decisive  of  Ais.  TV 
judfnnent,  therefore,  is  reverwd.  and  the  a 
remanded  for  further  pForeedinca  in  eanfawt? 
with  this  osduioD.  Reversed. 


MULNIX,  State  Treasurer.  Plafntiff  hi  Er«w 
V.  MT'TUAL  BENEFIT  LIFK  IXS.  CO.  i*^ 
fendnnt  in  Error.  (Siqiremp  Coart  of  GoinR'tA 
June  29, 18IMI.)  Error  to  district  court,  Araxs-  ■# 
county.  Petition  by  the  Mntital  Life  lamoTisct 
Coinpat^  for  a  writ  of  mamlamiLS  to  eaats*i 
Harry  E.  Mulnix,  state  treasurer  nf  thr  sat? 
Colorado,  to  pay  a  certain  state  wananl  lir-wi 
by  the  stste  auditor  npon  him.  In  fn%vr  of  Iit^i- 
ham  ft  Webber,  on  account  of  fiimtinrp  san*--'.* 
by  them  to  the  secretary  of  state,  and  by  thrfi 
transferred  to  petitioner.  TTiere  wTia  a  jodc»--! 
in  favor  of  petitioner,  and  ths  state  tresmucr 
brinjES  error.  Reversed.  Byron  L,  (Jam  Atty. 
Gen.,  nnd  Calvin  E.  Reed.  Asst.  Atty.  (^eiu  fa 
plaintiff  in  error.  F.  A.  Willi«m«,  A.  M.  Stewu- 
son,  and  A.  S.  Blake,  for  defendant  in  mvr. 

PER  CURIAM.  The  warrant  invcOrvd  ia  tUi 
proceeding,  the  payment  of  which  the  defenJ- 
ant  In  error,  as  petitioner  below,  neeks  to  eoforr 
by  a  writ  of  mandamus,  was  drawn  by  the  «nv 
auditor  npon  the  state  treannrer.  in  favnr  gf  Gn- 
ham  ft  Wph)M>r,  on  accnnnt  of  fnmtme  mp- 
pUed  them  to  the  aecrftair  of  ata^  for  tbf 
lefridatlve  department  of  the  anrernment-  Be 
fore  it  was  presented  for  psympnt  to  the  ttr» 
urer  by  the  petitioner,  to  whnoi  ft  had  tberetofott 
been  indorsed,  the  geaeaU  aaefnihij  liad  ni^  n 
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appropiiatioD  te  pay  It;  and  the  money  therefor 
was  then,  and  nuir  is,  in  the  state  treiisnr;. 
To  the  petition  a  number  of  defeoitea  were  plead- 
ed, tending  to  render  void  the  warrant,  but*  in 
the  dispoBttion  we  are  compelled  to  make  of  the 
case,  it  becomes  entirely  unnecessnry  to  consid- 
er them.  With  this  cause  were  arpied  in  this 
court  two  others,  already  decided  at  this  term, 
between  the  same  parties  (46  Pae.  12S.  127).  all 
of  whidi  were  safa  to  involve  the  same,  or  simi- 
lar, questions  of  law;  but,  as  appears  io  the 
decisions  referred  to,  and  as  this  opinion  shows, 
owing  to  the  differences  in  the  records  brought 
up  to  .this  court  for  review,  one  of  the  cases  (re- 
lating to  the  Collier  A  Gleaveland  warrant)  pre- 
sents the  sin^e  question  of  the  effect  of  the 
prodnction  in  evidence  of  a  state  warrant,  valid 
and  regular  on  its  face,  with  nothing  in  the  rec- 
ord to  impair  its  validity,  while  the  other  two 
cases  (the  one  at  bar  and  the  one  concerning 
the  so-called  Lawrence  &  Co.  warrant)  fairly  and 
fully  present  the  question  as  to  the  validity  of  a 
contract  for  fumisning  supplies  to  the  state,  made 
the  secretary  of  state  in  disregard  of  the  pro- 
visions of  the  constitution  and  the  statute.  In 
the  Lawrence  &  Co.  Case,  the  answn  oontaiu- 
ed  an  allegation  of  certain  fads,  admitted  to  be 
true  by  the  replication,  whidi  we  held  rendered 
the  contract  void.  In  the  case  at  bar  the  pe- 
titioner, in  Its  petition,  avers  that  the  goods  tor 
which  this  warrant  was  issued  were  purchased  by 
the  aecretsry  of  state  of  tiraham  &  Webbn,  in 
the  open  market,  and  not  under  a  contract  let  to 
them  as  the  lowest  bidders,  in  response  to  an  ad- 
vertisement for  bids.  The  excuse  given  was  that 
an  advertisement  bad  been  made,  and  no  bids  re- 
ceived, and,  as  the  session  of  the  general  as- 
sembly was  near  at  hand,  it  was  necessary  that 
its  apartments  be  supplied  with  furniture.  From 
the  foregoing  statements.  It  will  be  seen  that  the 
doctrine  laid  down  in  the  (^se  of  the  Collier  & 
Gleav^nd  Warrant  (46  Pac.  127),  is  inapplica- 
ble, for  in  that  case  there  was  nothing  in  the  rec- 
ord liefore  this  court  to  cast  a  doad  upon  the 
warrant.  Here,  however,  from  the  petition  it- 
self, it  appears  that  the  contract  of  purchase,  in 
irannsnce  of  which  the  warrant  was  fsaued,  was 
made  in  violation  of  the  express  provisions  of  the 
law.  This  brings  the  case  sqnarely  Within  the 
OTtndpte  of  ODT  declrion  npon  the  Lawrence  & 
Co.  warrant.  Id,  123.  When  the  respondent  in- 
terposed his  motion  In  the  case  at  bnr  to  dismiss 
the  proceedings,  the  same  ruling  thereupon  shonld 
have  been  made  as  though  the  hearing  were  upon 
a  demurrer  to  the  petition  on  the  gronnd  that  the 
facts  stated  did  not  constitute  a  cause  of  ac- 
tton.  Had  snch  a  demurrer  been  filed,  it  should 
have  been  sustained,  for  the  illegality  of  the  con- 
tract in  qnestion  appears  from  the  ailegationa 
of  the  petition  itself.  In  the  Ijswrence  &  Go. 
case  the  illegality  appeared  by  the  admissions  of 
the  petitioner  made  In  its  replication  to  the  re- 
spondent's answer.  But  It  is  Immaterial  how 
snch  a  fact  is  made  to  appear.  If  It  Is  in  the  rec- 
ord, either  by  way  of  evidence,  or  as  an  admission 
fai  tbe  pleadings,  or  at  the  trial,  It  operates  to 
vitiate  the  contract.  The  reasons  for  our  coocln- 
sioD  as  to  the  character  of  this  contract  are 
^mid  hi  the  opintoD  already  referred  to  (46  Pa& 
123),  and.  follovrlng  the  decision  in  that  case, 
the  jndgment  here  is  reversed,  nnd  the  cause  re- 
manded, with  directions  to  dismiss  the  proceed- 
ing. Beversed. 


CITY  OP  DENVER,  Appellant,  v.  HAMIL- 
TON, Appellee.  (Court  of  Appeals  of  Colorado. 
Oct.  12,  1896.)  Appeal  from  distrirt  conrt.  Arap- 
ahoe county.  Action  by  Ueorge  Hamilton 
acainst  the  city  of  Denver  for  personal  Injuries. 
Prom  a  judgment  In  favor  of  ptnintiS,  defendant 
am>eal8.  Affirmed.  F.  A.  Williams  and  O.  Q. 
Richmond,  for  annelbint.  W.  W.  Pudee  and 
Dond  &  Fowler,  for  appellee. 

PBR  CURIAM.  The  facts  in  this  case  are 
the  same  as  in  City  of  Denver  v.  Johnson,  46 
Pac  621.  Both  parties  wece  in  the  same  wagon. 


and  received  injuries  la  precisely  tbe  same  way. 
The  cases  were  tried  together,  but,  of  necessity, 
separate  jiuigments  were  eniered.  In  this  case 
the  judgment  was  ^^TtU.  from  which  a  separate 
^>peal  was  talien.  «  The  decision  in  this  ewe 
must  he  tbe  same  as  in  the  former.  Judgment 
stunned. 


FARMERS'  HTOH  LINB  OANAL  &  RES- 
ERVOIR C(i.,  Ptalntiff  In  Krror,  v.  PEOPI^B 
ex  rel.  McPIlEE  et  al..  Defendants  in  Error. 
(Court  of  Api>eals  of  Oilomdo.  June  8,  IMHt.) 
Error  to  diittrict  court.  Jeffemon  county.  Peti- 
tion on  relation  of  Chnrtes  D.  MrPbee  and  anoth- 
er against  the  Farmers'  High  Line  Canal  ft  Res- 
ervoir Company  for  writ  of  mandamus.    From  a 

i'udgment  /or  plnintiffH,  defendant  brings  error, 
teversed.   Osfmme  &  Taylor,  for  plaiatiff  in  et- 
ror.    R.  H.  OUmore,  for  defendants  In  error. 

BISSELL,  J.  This  case  pertains  to  another 
part  of  the  same  section  of  land  involved  in  tbe 

f receding  suit  of  Reservoir  Co.  r.  Stantiart.  4S 
>ac  543.  and  Is  an  attemiit  to  enforce,  on  behalf 
of  McPhee  and  Mpiiinnity,  a  water  rwht  ae- 
quirnl,  if  at  all,  under  and  oy  virtue  of  the  Bom- 
berger  contmct,  which  is  set  out  at  length  and 
referred  to  In  that  opinion.    This  case  and  the 

t)receding  one  were  tried  together,  and  by  stipn- 
Rtion,  and  under  the  onler  of  the  court,  the  evi- 
dence taken  was  applied  to  both.  On  the  con- 
clusion of  the  testimony,  the  court  entered  a  like 
judgment  in  this  case,  and  decreed  the  petition- 
er entitled  to  the  amonnt  of  water  which  he 
claimed  under  that  contract.  For  tbe  reasons  ex- 
pressed in  th<  foregoing  opinion,  we  conclude  that 
the  petitioner  was  not  entitled  to  his  writ,  or  to 
the  judgment  which  he  obtained,  which  must 
therefore  be  rerened.  Bevmed. 


CITY  OF  KANRAS  CITY  r.  JERSCHB. 
(Supreme  Conrt  of  Ksnsaa.  Nov.  7,  1896.) 
Appeal  from  district  cunrt  Wyandotte  county; 
H.  L.  Allien,  Judge.  Frank  Jersche  was  tried 
for  the  violation  of  city  ordinances.  From  an 
order  quashing  the  complaint,  the  dty  apiieals. 
Reversed.  K.  P.  Snyder  and  T.  A.  Pollock,  for 
appellant    Bloore  &  Berger,  for  appellee. 

PER  CURIAM.  The*  complaint,  which  was 
qnasheri  by  the  district  conrt  on  motion  of  the 
defendant,  appears  to  us  sutlicient.  and  no  sound 
objection  to  the  validity  of  the  ordinance  is  ap- 

?arent.  We  have  no  brief  on  behalf  of  the  de- 
endant.  and  the  record  fails  to  show  the  gmnndi 
of  the  district  court's  decision.  Those  suggest- 
ed In  the  brief  of  cnnnsel  for  the  dty  sre  InsufS- 
dent.  The  judgment  of  the  court  below  is  re- 
versed, with  directions  to  overcnle  tbe  motloD  Co 
quash  the  eomplalnt. 


SHEARS  et  al.  v.  PRTCB  et  sL  (Supreme 
Conrt  of  Kansas,  July  11.  18t)0.)  Error  from 
district  court,  Reno  county;  L.  Houk,  Judge. 
Action  between  Oeorge  Shpara  &  Son  snd  George 
H.  Prii-e  and  others.  From  s  judgment  for  the 
latter,  the  former  bring  error.  Affirmed.  O. 
M.  Willinm.<i  and  R.  A.  Oamplietl.  for  plaintifTs  In 
error.    P.  F.  Prigg,  for  defendants  In  error. 

PER  CURIAM.  The  contention  of  the  plain- 
tiffs in  error  that  their  contract,  tiiough  in  form 
one  with  the  defendant  Rice,  was  in  fnct  with 
the  board  of  education,  is  not  sustnined  by  the 
record.  They  were  ordinnry  subcontrn  ctors. 
The  demnmir  interposed  by  the  board  of  eiliira- 
tton  WAS  properly  sustained  iQr  the  court,  and  its 
judgment  Is  affirmed. 


DODGB.  PlaintifT  in  Error,  t.  OTRARD 
FIRE  A  MARINE  INS.  Co^t  Defendant  ia 
Error.  (Court  of  Appeals  of  Knnsas.  Southern 
Department,  C.  D.  Sept.  B.  189«.)  Error  from 
district  court.  ae<ipwlck  county:  U.  Reed.  Judge. 
ActioD  by  John  L.  Dodge  against  tbe  Olraxd 

»  Bebeariny  pending. 
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Fire  &  Marine  Inmrance  Company  on  a  policy 
of  fire  inmiraoce.  From  a  jodgment  for  defend- 
ant, plaintiff  brin^  error.  Reveraed.  Rentier 
&  Hatfield  and  Holmes  &  Haymaker,  for  plain- 
tiff  In  error.  Bentlcj  &  Ferguson,  for  defendant 
In  error. 

DENN'ISON,  J.  The  fftcta  In  lUa  case  are 
rery  similar  to  the  facts  In  the  case  of  DodKC 
r.  Insuraace  Co.  {just  decided)  46  Pac.  26,  and 
the  ojilaion  will  he  the  same.  The  judinuent  of 
the  district  coart  is  reversed,  and  the  cause  re- 
manded, with  tnstrnctioDB  to  render  Judgment 
upon  the  pleadings  and  agreed  statement  of  facts 
iifrainst  the  defendant  hi  error,  and  in  faTor  of 
the  plaintiff  in  error.   All  the  Jndges  concurring. 


HASKETT,  Plaintiff  hi  Error,  OSBORNB, 
Defendant  in  Error,  (Court  of  Appeals  of  Kan- 
sas, Northern  Dqurtmeut,  C.  D.  June  4,  189(1.) 
Error  from  district  court.  Marshall  couDty:  R. 
B.  Spilman,  Judge.  Replerin  by  O.  T.  Has- 
kett  against  G.  D.  Osborne.  From  a  jodgment 
for  defendant,  platotiff  brings  error.  Affirmed. 
B.  A.  Berry  ana  Mano  &  Redmond,  for  plaintiff 
In  errw.   W.  3.  Gregg,  for  defendant  in  error. 

QARVBR,  J.  The  facta  In  this  caae  are  the 
same  as  those  considered  in  Haskett  v.  Auhl,  45 
Pac.  606,  and  upon  the  authority  of  the  decision 
made  in  that  case  the  judgment  herdn  will  i>e  af- 
firmed. All  the  judges  concurring. 


LANDER,  Plaintiff  Id  Error,  t.  POLLARD, 
Sheriff,  Defendant  in  Error.  (Court  of  Appeals 
of  Kansas.  Southern  Department,  C  D.  Dec.  3, 
1S96.)  Error  from  distnct  court,  Harvey  county; 
F.  L.  Martin,  Judge.  Action  by  Phillip  Lander, 
as  assignee  of  the  Kansas  Savings  Bank  of  New- 
ton, against  E.  E.  Pollard.  Sheriff  of  Harvey 
county.  '  Judgment  for  defendant,  and  plaintiff 
brings  error.  Dismissed.  Peters  ft  Nicholson, 
for  plaintiff  in  error.  A.  L.  Qreene,  for  defend- 
ant in  error. 

JOHNSON,  P.  J.  This  case  Involves  sub- 
■tantialty  the  same  state  of  facts  as  are  contained 
In  Land«  t.  Pollard  (just  decided  by  this  court) 
46  Pac.  976,  and  on  the  authority  oC  that  case 
this  case  Is  dismisned.  'All  the  judges  concurring. 


STATE,  Plaintiff,  v.  SCHWARTZ,  Defend- 
snt.  (Court  of  Appeals  of  Kansas,  Northern  De- 
partment, C.  D.  Jaly  9,  189*;.)  Appeal  from 
district  court.  Saline  county;  R.  F.  Thompson, 
Judge.  E.  A.  Schwartx  was  convicted  of  violat- 
ing the  prohibitory  liquor  law,  and  appeals.  Re- 
versed in  part,  and  in  part  affirmed.  McAIer  & 
Hilier.  for  appellant.  W.  H.  Bishop  and  F.  B. 
Dawes,  for  the  State. 

GARVTDR,  J.  The  questions  raised  in  this 
case  are  substantially  the  same  as  those  consid- 
ered in  the  case  of  State  v.  Nield,  45  Pac.  C23. 
As  in  that  case,  the  defendant  in  this  case  was 
convicted,  under  an  information  containing  four 
counts,  for  illegal  sales  of  intoxicating  liquor,  and 
a  fifth  count,  chaining  the  keeping  of  a  place 
where  such  liquors  were  sold  and  kept  for  sale 
In  violation  of  law.  Upon  the  authority  of  the 
case  of  State  v.  Nield,  the  judgment  in  this  case 
is  reversed  na  to  the  first,  second,  third,  and  fourth 
connis  of  the  Information,  and  is  affirmed  as  to 
the  fifth  count,  and  the  case  remanded  to  the  dis- 
trict court  of  Saline  county  for  further  proceed- 
ings in  accordance  with  the  views  expressed  In 
that  ot^nion.    All  the  judges  concurring. 


BECK,  Respondent,  v.  NORTHERN  PAO. 
R.  CO.,  Appellant.  (Supreme  Court  at  Mon- 
tana. May  26,  1896.)  Appeal  from  district 
court,  OaUatin  county;  Frank  K.  Armstrong, 
.Tiidge.  Action  by  'WHlinm  Beck  agniiist  the 
Northern  Pacific  Railroad  Company.  Plaintiff 
had  judgment,  and  defeudani  appeals.  Affiimed. 


Fred  M.  Dudler  and  Toole  A  WalLa-J-  ' 
peilant.    Uartman,  Stewart     A  il«r-=-^ 

respondent 

PER  CURIAM.    The  recortS  in  tlus  z.- 
sents  exactly  the  same  facts.    xaKues.  oi.. 
tions  Involved  iu  Colbotn  t.    RAiiivec  > 
Mont  476,  34  Pac.  1017,  and  Moore  w.  L. 
Co.  (jttst  decided)  46  Pac.  215.  I7pa& 
thoritT  of  these  cases,  the  jud^meaC  l;. 
from  in  this  case  is  affirmed. 


SALES,  Respondent  v.  NOBtTHER>  : 
B.  CO.,  Appellant    (Sa[H>enie    Coort  d 
tana.    May  26,  1896.)    Action  !»-  COur 
against  the  Northern  Fttdfie  KaJlraad  C->;- 
Flaiatiff  hod  judgment,  nod  defasdsBC  a^.  - 
Affirmed. 

PER  CURIAM.    The  record  in  tliw  C3«- 
senta  exactly  the  same  facte,  isaneM,  moA  q  -  - 
involved  in  Colbnm  t.  Railroad    Co_   13  - 
476,  34  Pac.  1017,  and  Moore  w_  Baibx-.- 
(just  decided)  45  Paa  216.     Upoaa  -tlae  mc- 
of  these  cases,  the  judgment  appeated  Cna  - 
ease  is  affirmed. 


STATE  ex  rel.  LAUGHMN,  Fetitloc-r 
BAILEY,  County  Clerk,  Reroondeot.  ' 
Court  of  Montana.  Oct.  22,  ISOSi.)  P«?- 
by  H.  M.  Laughlin  far  an  injoxiotiaa  i-: 
strain  D.  J.  Bailey,  county  derk  of  MiavocUa  r  - 
ty,  from  printing  on  the  official  ballot  for  i_ 
county  the  nominees  of  the  Citizeni^  SOrer  y.- 
Temporary  writ  irf  Injunction  mode  perma--. 
T.  f.  Walsh,  for  petitioner.  M.  S.  KSnnix.  : 
respondent. 

PER  CURIAM.    The  petition  shows  th^-  -  - 
petitioner  is  the  regular  nominee  of  the  D-  ■ 
cratic  party  of  Missoula  coautr  for  the  - 
sheriff,  to  be  voted  fw  at  the  geikenl  ^ect-.^-z  '• 
be  held  on  the  3d  day  of  November  of  this  jt- 
The  petitioner  brings  this  suit  for  bimw^  i^'- 
the  other  nominees  of  the  Democratic  pArtj  ■  ' 
the  several  county  offices  to  be  filled  in  vk}  ev:::- 
ty  at  said  Section.    The  parties  in  iataen 
Ell  electors  In  said  county.    The  petitioa  a^.  -  - 
that  on  the  23d  day  of  last  September  a  reir^- 
county  convention  of  the  Republican  party  m 
held  in  Missoula  county  for  the  porpooe  of  d>:*-- 
tnatlng  a  county  ticket  at  aaid  party,  to  be  v^' : 
for  at  the  gen««l  election  in  Norember  n^r' 
that  said  convention  was  properly  and  tegalty  ts-'- 
ed,  and  was  hi  all  respects  r^ular;   that  «)- 
convention  nominated  candidates  for  the  Tx/fr'3 
county  offices;  and  that  a  certificate  of  the  l-:^- 
nation  of  such  candidates  of  said  party  was 
filed  with  the  county  clerk  of  said  connty  fa?  ^ 
proper  officers  of  sud  couTOiticnu     It  n  sfl^ 
that  said  convention,  after  completing  its  b^- 
ness,  adjourned  sine  di&    After  the  adjocn- 
meat  of  said  convention,  it  is  alleged,  a  porrioo  of 
the  delegates  to  such  convention,  indodinic  ^ 

E residing  officer  and  aecrebuor  thereof,  nseof 
led  as  a  conraition  of  Hie  Silver  RepaUioi 
party,  and  said  delegates  assembled  as  the  to'^- 
vention  of  the  Silver  Republican  party  mtaeiei 
to  nominate  the  same  candidates  that  nad  bM 
nominated  for  county  offices  by  the  Repoblieu 
convention,  which  had  jost  adjourned  stoe  die  i* 
aforesaid,  and  thereafter  the  officera  of  aaid  pr>- 
tended  convention  of  the  Silver  Republican  pen? 
filed  with  the  county  clerk  a  certificate  d 
nomination  of  the  candidates  of  said  Silver  Re- 
publican convention,  -  The  nominees  of  the  Sf- 
publican  convention  and  of  the  Silver  RefmUiciti 
convention  are  identically  the  some  pensa- 
This  proceeding  is  instituted  to  enjtnn  the  coim^ 
clerk  of  Missoula  county  from  placing  the  tia'- 
nominated  by  said  Silver  Republican  conves'i'^ 
on  the  ballot,  under  the  head  of  the  **^ver  Re- 
publican Party."  It  Is  alleged  in  the  petitin 
that  the  Silver  Republican  party  is  a  t^nl^j 
organized  political  party  in  the  stnte.  and  hast*^ 
since  the  10th  day  of  last  Septraiber,  that  m 
call  for  the  holding  of  said  alleged  amvettioo «( 
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the  SilTer  BqHibUcan  party  was  erer  imud  or 
published  br  aoy  one,  and  that  no  delegates  were 
ever  elected  br  any  conatituency  to  anch  conven- 
tion. These  facte  are  admitted.  The  only  qoea- 
tion  for  determination  by  m  is  aa  to  whether  this 
assemblage  was  a  convention,  as  defined  by  our 
atatntes,  with  anthority  to  nominate  a  ticket. 
The  facts  in  this  case  are  snbstantially  the  same 
as  inToIved  in  State  v.  Johnson  (jost  decided  by 
this  court)  46  Pac.  633.  In  that  case  this  court 
held  that  the  action  of  sn  assemblage  of  persons, 
met  together  under  facts  and  drcnmstnnces  like 
those  diaclosed  in  this  case,  In  aasomlng  or  at- 
tempting to  nominate  a  ticket  of  the  party  in  ex- 
istence, was  Tmd  and  of  no  force  or  effect  what- 
ever. Upon  tiw  authority  of  diat  case,  the  writ 
of  injoncQcai  lasned  in  this  ease  la  made  perma- 
nmt. 


STATE  ex  rel.  MATTS,  Relator,  v.  FISHER. 
Goanty  Clerk,  Respondent.  (Supreme  Court  of 
Montana.  Oct.  22,  1896J  Petition  by  B.  D. 
Hatts  to  enjoin  John  B.  Fisher,  county  clerk  of 
Deer  Lodge  county,  from  placing  the  name  of 
nieodore  Brantley  on  the  official  rallot,  as  a  can- 
didate for  district  judge^nnder  the  heed  of  the 
"Silver  Republicans."  Writ  of  injanction  made 
permanent. 

PESl  OURXAM.  The  qnestions,  of  both  law 
and  fact,  Involred  In  this  case  are  identtcal  wltii 
those  determined  by  tills  court  In  State  t.  Reek, 
46  Pac.  438]  and,  npon  the  aathori^  of  thai 
case,  it  Is  ordered  that  the  writ  of  inJnnetlMi  la- 
sned in  this  case  be  made  pmoanent 


STATE  ex  icl.  STEVENS  v.  REEK.  (Su- 
preme Court  of  Montana.    Oct  22,  1890.)  A|»- 

J>]ication,  on  relation  of  C.  B.  Stevens,  for  an  In- 
unction against  Q,  J.  Reek,  county  cl^k  and 
recorder  of  Oranite  county,  to  restnun  him  from 
plscing  certain  names  on  uie  official  ballot.  Dis- 
missed.  McConnell  &  McGonndl,  for  rriatnr. 
J,  W,  Kinsley,  for  reqtondent. 

PER  CURIAM.  For  the  reasons  set  forth  In 
State  ex  reL  Sligh  Reek  Qvut  decided)  46  Pac. 
442,  we  ahall  decline  to  consider  this  eaae,  and 
we  ahall  dismisa  the  appUcation.  This  case  is 
even  in  a  worse  condition,  as  to  laches  and  negli- 
gence, than  the  Sligh  Case.  The  ai^lication  was 
made  on^  last  night,  snd  made  then  after  office 
hoars,  ft  InToIvea  some  of  the  qneatlons.  If  not 
an  <tf  them,  which  are  contained  In  the  Sligh  Gaae. 
We  alao  hne  reserve  any  oi^nlon  aa  to  the  merita, 
and  dismiss  it  for  the  reasons  stated. 


VOOEL.  Respondent  V.  NORTHERN  PAC. 
&,  CO.,  Appellant.  (Supreme  Court  of  Mon- 
tana. May  25,  1806.)  Appeal  from  district 
court,  Gallatin  county;  Frank  K.  Armstrong, 
Judge.  Action  by  Rudolph  Vogel  against  the 
Northern  Pacific  Railroad  Company.  Plaintiff 
had  judgment,  and  defendant  appeals.  Affirmed. 
Fred  M.  Dudley  and  Toole  &  Wallace,  for  ajy 
pellant  Hartman,  Stewart  &  Hartman,  for  re- 
spondent. 

PER  CURIAM.  The  record  In  this  case  pre- 
sents exactly  the  same  facts,  Issoea,  and  questiMUi 
involved  in  Colbnm  v.  Railroad  Co.,  13  Mont. 
476,  34  Fac.  1017,  and  Moore  v.  RaOroad  Co. 
(jnst  decided)  46  Pac.  216.  Upon  the  authority 
of  these  cases,  the  judgment  qnioaied  from  in 
this  case  la  affirmed. 


SAINT,  Plaintiff  in  Error,  v.  FOLSOM.  De- 
fendant in  Error.  (Soneme  Court  of  New  Meii- 
co.  Sept.  1, 1886.)  Error  to  district  court,  Ber- 
nalillo county;  before  Justice  N.  C.  ColUer.  Ac- 
tion between  J.  E.  Saint,  receiver,  and  S.  M.  Pol- 
som.  From  a  Judgment  for  Folsom,  the  receiver 
bring!  error.    Affirmed.    W;  B.  Obilders,  for 


glaintlff  hi  oror.  F.  W.  Clancy,  tor  defendant 
1  error.  . 

SMITH,  C.  J.  The  facts  in  tills  case,  and 
the  questions  of  law  arising  thereon,  are  essen- 
tially the  same  as  In  the  case  of  Schofleld  t.  Fol- 
som, reported  in  38  Pac.  261.  and  is  cODtrolIed  by 
It  We,  being  satisfied  with  the  conclnrfon  ar- 
rived at  In  that  case,  affirm  this.  There  being  no 
error,  this  case  la  affirmed,  and  it  will  accordingly 
be  so  ordered.  LAUOHLIN,  HAMILTON,  snd 
BANTZ,  JJ..  concur. 


STEIL  V.  TERRITORY.  (Supreme  Court  of 
Oklahoms.  Sept  4,  1886.)  Appeal  from  dis- 
trict court,  Kingflwer  county;  hefore  Justice 
John  L.  McAtee.  Henry  Bteil  was  convicted  of 
murder,  and  brings  error.  Dismissed.  J.  C. 
Roberta  and  Hobbs  &  Kane,  for  plaintiff  in  er- 
ror. J.  B.  Moffit  and  0.  A.  (^braith,  for  de- 
fendant In  error. 

DALE,  C.  J.  The  appeDant  was  at  the  Feb- 
ruary, 1884,  term  of  the  district  court  of  King- 
fisher county,  Okl.,  charged  with  the  crime  of 
murder,  and  at  the  October  term  fcdlowing  was 
tried,  and  convicted  of  manslaughter  in  the  flnt 
degree,  and  by  the  court  sentenced  to  serve  a 
term  in  the  penitentiaiy  for  a  potod  of  20  years. 
To  reverse  the  case,  the  defendant  below  ap- 
peals, and  the  entire  record  of  the  proceedings  m 
the  court  below  was  filed  in  the  supreme  court  of 
this  territory  Decemb»  24, 1886.  No  briefs  har- 
Ing  been  filed  hs  counsel  for  appellant  on  Jone 
1,  1886.  a  motion  to  dismiss  (or  AOlure  to  file 
briefs  was  presented  by  C.  A.  Galbraith,  sttomey 
general,  and  at  the  June  dttlng  of  this  court  ft 
was  decided  to  assign  the  case  (or  ezaminaticm, 
and  if,  after  mch  examination,  it  was  fonnd  that 
no  prejudicial  error  appeared  on  the  face  of  the 
record,  the  motion  should  be  allowed.  Upon  ex- 
amination of  the  record,  it  is  found  that  a  mo- 
tion to  quash  the  indictment  was  filed,  oremiled, 
and  exception  allowed;  that  a  demurrer  was  filed 
to  the  Indictment  which  was  also  overruled,  and 
exception  allowed.  The  Indictment  fails  to 
charge  tiie  crime  of  murder,  under  our  statutes, 
but  does  contain  averments  sufflclent  to  place  the 
defendant  upon  his  trial  for  the  crime  of  man- 
alaui^ta  In  the  first  degree,  and  consequently 
sustains  the  verdict  of  the  jury.  The  evidence 
dearer  justified  a  conviction  of  the  crime  of  man- 
slaughter In  the  first  degree,  and,  after  a  careful 
examination  of  the  entire  proceedings  had  In  the 
trial  court  we  fittl  to  find  wherein  the  court  below 
committed  pr^ndldal  error  in  any  of  his  rul- 
ings, or  upon  any  matter  coming  before  the  court 
in  the  tnal  of  the  case.  We  thwefore  sustain 
the  motion  to  dismiss,  and  affirm  the  judgment 
of  the  court  below.  McATBE.  J.,  having  pre- 
sided at  the  trial  of  the  cause  bd<nr»  not  ntont; 
the  otiier  justices  concurring. 


WAGONER  et  aL,  PlaintifFa  In  Error,  t.  EV- 
ANS et  si..  Defendants  In  Error.  (Snpr«ne 
Court  of  Oklahoma.  Sept  4,  1896.)  Error  from 
district  court  Canadian  county;  before  Justice 
John  H.  Burford.  Action  by  D.  Wagoim  and 
others  against  Neil  W.  Evans  and  others.  E^m 
a  judgment  for  the  latter,  the  former  bring  error. 
Affirmed.  Horace  Speed  and  W^.  W.  Flood,  for 
^alntifh  hi  error.  C.  A.  Galbralth,  Atty.  Gen., 
Thos.  R.  Reid,  Go.  Atty.,  and  W.  W.  Bush,  (or 
defendsnts  in  error. 

PER  CURIAM.  This  case  is,  in  the  view  we 
take  of  it  identical  with  the  case  of  Gay  v. 
Thomas  (decided  at  this  term  of  court)  46  Pac. 
678,  and  the  judgment  of  the  trial  court  in  this 
case  is  the  same  as  that  of  the  trial  court  In  the 
case  we  have  just  decided;  and.  without  elabOTa- 
tion  upon  the  questloos  preomted,  tlia  Judgment 
of  the  court  bdow  is  affirmed. 


Ex  Hirte  OHILDS.  (Supreme  Court  of  Ore- 
CML  Dec.  7,  1886.)  John  U  Chllds  on  Novem- 


ber  26, 18%,  filed  with  the  coantr  derk  of  Jose- 
phine county  hii  resiKuation  •  as  attoruey  of  the 
ctate  of  Or^on,  under  Hill's  Ann.  Laws,  1 1(M5. 
Besisued. 


CORBETT  T.  COMMERCIAL  NAT. 
BANK.  (Supreme  Court  of  Oregon.  Nov.  18, 
1805.)  Replevin  hj  I'faomas  P.  Gorhett  afninat 
Ihe  Commercial  National  Rank.  Jadfcment  for 
defendant,  and  pliiintiff  apiieala.  Motion  to  dis- 
miaa.  (iranled.  (itwfte  a.  Dnrham  and  Har^ 
rinon  Gray  Piatt,  for  the  motion.  William  L. 
NnttinK,  opposed. 

PER  CI'RIAM.  The  motion  is  well  taken. 
The  api>eal  cannot  be  suatained.  Dismiaacd. 


DENNY  T.  THOMPSON.  (Snprwne  Court 
of  Oregon.  Oet  2».  ISM.)'  Appral  from  cir- 
enit  conrt,  Mnltnomah  county]  E.  D.  Shattnek. 
.Tudfre.  Aotioo  by  O.  N.  Denny,  receiver  of  the 
Portland  Savinfca  Bunk,  afcainRt  David  R. 
Thompson.  Jodrtnent  for  plaintiff.  Defendant 
apppak.  DinnisM>d.  Dolnh,  Nixon  A  Dolph, 
for  appellant  Dolph,  UaliMr  &  Simon,  for  re- 
spondent. 

PER  CTTRTAH.  Pnrfraant  to  the  stipnlation 
of  the  parties  hereto,  the  appeal  in  this  cause  will 
be  dlunlased.  Dismissed. 


Ex  parte  GAREIOTTS.  (Supreme  Cotirt  of 
Oregon.  Not,  12.  1805.)  Complaint  filed  tqr 
the  attomn  Kraeral.  at  the  relation  of  the  ifrlev- 
ance  committee  of  the  Oretmn  State  Bar  Aniocla- 
tion;  amtnat  Lewla  C.  GarriKna.  chanied  with 
emheKxIiiift  funds  of  dienta.  ReRiKnation  of  Mr. 
Garripua  had  been  filed  before  the  charfcea  bad 
been  filed  with  the  attompy  neneraLwith  iht  clerk 
of  the  oonnty  court  ot  Muhnomab  countr.  Com- 
plaint dismissed. 


HARTMAN  BACK.  (Rnpreme  Court  of 
OrefTon.  Sept.  8,  IHW.)  Appeal  from  drnilt 
court,  Mnltnomah  county.  Action  by  J,  L.  Hart- 
man,  aa  receiver  of  the  Northweat  Jjoan  &  Tnist 
Company,  airalnst  William  Dnnbnr  and  Seld 
Back.  Jndfrment  for  plaintiff,  and  Back  ap- 
peals. Diamisaed.  William  H.  Adams,  for  ap- 
pellant. Osaian  FrsnkUa  Paxton,  for  respond- 
ent 

PER  CURIAM.  The  motion  of  Mr.  Adams, 
attorney  for  appellant,  to  dismiM  thia  appeal,  b 
granted,  and  it  is  so  ordered.  Dismissed. 


MATASCB  r.  HATA  HCB.  (Sopreme  Oonrt 
of  Orefnui.  Peh.  S.  IHMt.)  Bfil  by  one  Matasoe 
apainBt  hta  wife  for  dirnrce.  Prom  a  judgment 
denyiiw  either  party  relief,  plaintiff  am>eftL3.  Mo- 
tion to  diamins  for  failure  of  appellant  to  file 
brief.  Diamlaned.  W.  R.  Bllyeo  and  Patrick  J. 
Bannon,  for  the  motiaa  WeatherfOrd  ft  Vfjmtt, 
Oppoeed. 

PER  CURIAM.  Upon  conaiderinfc  tbla  case, 
we  have  concluded  to  allow  the  motion  for  dis- 
missal, and  It  is  so  ordered.  Dismissed. 


Ex  parte  PILKINOTON.  (Supreme  <3onrt  of 
Or^n.  Dec.  24.  l.SU.'^.)  Apiilication  by  the 
attorney  general,  at  the  reqitext  of  the  grievance 
committee  of  the  State  Bar  Amodation.  for  the 
disbnrment  of  HnroM  Pilkington,  convicted  of 
embezzlement.  Before  time  to  answer,  defend- 
ant filed  with  the  clerk  of  the  coanty  court  of 
Multnomah  county  bis  resignatlMt.  PioceediDgs 
dismissed. 


REMITiT^-ARD  v.  MUT-TXOMAH  ST.  RY. 
CO.  (Supreme  Conrt  of  Oregon.  Jnly  22,  IHtm.) 
Appeaa  from  dreuit  court,  MultntHnah  oountr; 


B.  D.  Shattnck,  Judge.  Action  by  Rbods  R«n- 
Illard  against  the  Mnltnomah  Street- Rail«jr 
Ciompany,  for  personal  injnriea.  Judgment  tar 
plaintiff.  Defendant  appeals.  Motion  to  dla- 
niisa  for  failure  of  complsinaBt  to  fie  brieC 
Granted.  O.  P.  Paxton,  for  a«pdlaiit.  Caka 
&  Cake,  for  respondent. 

PER  CURIAM.  The  motkm  will  be  aOowod. 
Allowed. 


STATE  T.  ALLEN.  (Supreme  Court  of  Ore- 
gon. Aug.  1,  188S.)  Appeal  from  circuit  court, 
Waahington  county;  T.  A.  McBride,  Judge. 
John  H.  Allen  was  convicted  of  forgery,  and  ap- 
peals.   Dismissed.    Thomas  H.  Tongue,  for  ap- 

g pliant  Cicero  M.  Idleman,  Atty.  Uen.,  for  the 
tate. 

PER  CURIAM.  Pursuant  to  the  written 
stipulation  of  the  parties  herein,  the  appeal  in  this 
cause  la  now  dianusaed.  Dimnissed. 


STEPHENS,  Respondent,  t.  CONTINEN- 
TAL INS.  CO.  OP  CITY  OF  NEW  YORK, 
AmieUant.  (Supreme  Court  of  Utah.  Oct.  22, 
ItSOiiA  Appeal  from  district  court,  Weber  coun- 
ty; H.  H.  Rohii^,  Judge.  Action  by  Elisabeth 
J.  8tei)benB  against  the  Continental  Insurance 
Gompany  of  New  Yortt.  Judgment  for  plaintilC. 
Defendant  appeals.  Affirmed.  Twomey  St  Two- 
mey,  for  appellant.  Evans  3t  Rogers  and  A.  O. 
Horn,  for  respondent. 

BARTCH,  J.  This  Is  an  action  on  a  &re  in- 
surance policy  to  recover  for  loss  austained  by 
fire.  The  defendant  demurred  to  the  complaint 
on  the  ground  that  it  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action.  The  de- 
murrer was  overruled,  and  judgment  entered  bi 
favor  of  the  plaintiff  for  the  sum  of  and 
costs  of  suit.  This  appeal  is  from  the  order 
overruling  the  demurrer,  and  from  the  Judgment. 
The  legal  qneations  which  we  are  asked  to  de- 
termine In  tliis  case  ate  precisely  the  same  as 
those  raised  and  determined  la  the  caae  of  Ste- 
phens Insnrauoe  Co.  (derided  at  this  tmn)  47 
Vac  83.  The  pleadings  in  both  eases  axe  also 
the  same,  ezcent  that  the  amount  aued  for  is  lees 
in  this  caae  than  in  that  We  tberefiHie  refer 
to  the  opinion  in  that  case  for  our  decision  of  all 
the  questions  raised  by  the  record  lu  thia  case, 
and,  on  the  authority  of  that  caae,  we  hold  that 
tiie  action  of  the  court  in  ovemiling  the  demur- 
rer and  entering  judgment  heroin  was  ot%tpet. 
The  judgment  la  afllrmed.  ZANB,  G.  Jl.  ooo- 
ciuv. 

MINER.  J.    I  diasent  for  the  teaaona 
in  my  disaentlnf  opinl«i  la  Btqdiemi  t. 
ance  Co, 


STEPHENS,  Respondent,  v.  HOME  INI 
CO.  OP  CITY  OF  NEW  YORK,  Appellant 
(Supreme  Court  of  Utah.  Oct.  22.  l^B.)  Ap- 
peal from  district  court,  Weber  county;  H.  H. 
Rolapp.  Judge.  Action  by  Elfzabetfa  J.  Stepbeas 
against  the  Home  insurance  Company  of  the  Ciff 
of  New  York.  Judgment  for  pinmtiff.  Defend- 
ant appeals.  Affirmed.  Twomey  &  Twomef, 
for  appellant.  Bvam  A  Bogera  and  A.  G.  Horn, 
for  reapondent 

BARTCH,  J.  This  la  an  action  on  a  fire  In* 
aurance  policy  to  recover  for  loss  sustained  by 
fire.  A  general  demurrer  to  the  complaint  was 
ovemiled,  and  Judgment  entered  in  favor  of  the 
plnintiff  for  the  snm  of  $2,021.55,  and  for  costs  of 
suit.  This  appeal  is  from  the  order  ovemilinj: 
the  demurrer,  and  from  the  judgment.  The  same 
legal  questions  presented  for  onr  determinatiiKi 
Id  this  case  were  raiaed  and  determined  in  the 
case  of  Stephena  v.  Insnrance  Co.  (dedded  at  thii 
term)  47  I'ac.  8.3.  The  pleadings  are  also  thf 
same  in  both  cases,  except  that  the  amount  snfd 
for  in  that  la  less  than  in  thia.  We  therefore  re- 
fer to  the  opluton  in  that  case  for  onr  deciriem  of 
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all  the  qnestlonB  raised  by  the  record  In  this,  and, 
OD  the  authuritr  of  that  cnfie.  we  bold  that  the 
actioD  of  the  coun  in  oTemUing  the  demurrer  and 
entering  jtidicment  herein  \nm  proper.  The  judg- 
ment is  aifirmed.    ZANE,  O.  J.,  concurs. 

MINER,  J.  I  dlseeot  for  the  reasons  giTcn 
in  mj  diBsenting  opinion  In  Stephens  t.  Inair- 
ance  Oa 


CITY  OF  TACOMA,  Appellant,  v.  TAOOMA 
LIGHT  &  WATER  CO.,  Keiwondent.  (Su- 
preme Court  of  WashiDRtou.  Nov.  18.  189ti0 
Appeal  from  superior  court.  Pierce  coantjr;  W. 
EL  Pritchard,  Judxe.  Action  by  the  city  of 
Tacoma  against  the  Tacoma  Light  &  Water 
ConiiHiny,  a  corporation,  to  obtBio  possessioQ  of 
certain  real  property  which  plaintiff  claimed  to 
hare  porrhaaed  of  defendant.  From  a  jndgmeot 
in  favor  of  defendant,  ptaintlS  appeals.  Affirm- 
ed. 

SCOTT,  J.  This  action  was  brought  to  ob- 
tain posneesion  of  cwtain  real  property  which  the 
city  claims  to  hare  purchased  of  the  light  and 
water  company  at  the  time  it  purchased  its  elec- 
tric lieht  plant  and  waterworks,  which  were  in- 
Tolred  In  a  former  case  before  this  court  Iwtween 
said  parties.  13  Waah.  115,  42  Pac  C>33.  The 
dedfllon  there  rendered  seems  to  us  to  clearly  set- 
tle thiB  controversy  in  favor  of  the  defendaut,  as 
found  by  the  lower  court.  The  ordinance  under 
which  the  ntirchase  was  made,  and  the  property  in 
qaestion  claimed,  was  referred  to  in  the  case  dted, 
and  was  pnbllHhed  in  Seymour  v.  City  of  Tacoma, 
6  Wash.  138.  32  Pac.  1077.  Section  1  of  said  or- 
dinance limited  the  property  purchRned  to  such 
u  woa  owned  or  operated  by  the  defendant  as  a 
part  of  its  water  and  electric  light  plant.  The 
property  fai  controveniy  in  this  caae  was  not  so 
owned  or  operated,  but  waa  naed  for  an  entirely 
different  purpose.  Affirmed.  HOYT,  C.  J.,  and 
A^  nBB^  GORDON,  and  DUNBAR,  JJ..  con- 
cur. 


IX)VEDAY,  Appellant,  t.  NORTON  et  al.. 
Respondents.  (Supreme  Court  of  Washington. 
Sept.  SO,  1896.)  Appeal  from  auDerior  conrt, 
Pierce  coan^:  W.  H.  Pritchard,  Junjie.  Action 
by  Walter  Loreday,  as  receiver  of  Reese,  Cran- 
dkl  ft  Redman,  a  corporation,  agaiast  P.  D.  Nor- 
ton, as  trustee  for  the  Traders'  Bank  of  Tacoma, 
and  others,  to  let  aside  a  preference.  From  a 
judgment  in  favor  of  defendants,  plaintiff  ap- 

C-ale.    Affirmed.    John  D.  Fletcher,  for  appel- 
nt    Fred.  A.  Brown.  W.  A.  Peters,  and  Her- 
bert 8.  Orijwa,  for  respondents. 

PER  CURIAM.  It  is  not  claimed  that  the 
findugs  of  fact  made  by  the  superior  court  do 
not  juatify  its  conclusions  of  law  founded  there- 
on, but  it  is  earnestly  contended  that  some  of  the 
findings  of  fact  are  not  supixirted  by  the  evidence. 
A  careful  examination  of  the  Tolnminoua  record 
bas  failed  to  satisfy  us  that  such  was  tlie  case. 
On  the  contrary,  we  think  that  every  material 
finding  of  fact  was  not  only  sustained  by  compe- 
tent testimony,  but  was  in  accordance  with  a  fair 
preponderance  of  all  the  evidence  offered.  The 
reasons  which  have  led  us  to  this  conclusion  could 
not  be  satisfactorily  given  without  a  recital  of 
much  of  the  volnniinom  evidence  introduced  up- 
on the  trial,  and  this  could  not  properly  be  done 
In  this  oninioD.  Hence  we  shntl  content  oitr- 
selves  with  saying  that  the  questions  of  fact  pre- 
sented, upon  which  a  revpnial  of  the  judgment  la 
■ought,  have  been  determined  1^  oa  adversely  to 
the  contention  of  the  appellant.  The  judgment 
will  be  affirmed. 


RANDS,  Anpellant.  t.  GIJ^RKIB  GOUNTT 
et  aL,  Respondents.  (Supreme  Court  of  Wash- 
ington. Sept.  25.  ISOd.)  ApponI  from  superior 
court,  Clnrke  county;  A.  Miller,  Judge.  Ac- 
tion by  E.  M.  Rands  against  the  county  of  Clarke 
and  ouiHs  to         the  iasoonce  of  fniuiliig  boodi 


by  the  county.  There  waa  a  judgment  for  de- 
fendants, and  plaintiff  aroeali.  Affirmed.  W. 
W.  McCrediK  for  aKiellant.  Bloody,  Coovert 
&  Stapleton,  for  wapondenta. 

PER  CURIAM.  This  case  falls  sabstEintiaUy 
within  the  mle  announced  by  this  court  in  State 
V.  Hopkins,  44  Pac.  134.  and  the  further  opin- 
ion filed  In  that  case  March  81, 1106,  and  report- 
ed on  page  550,  44  Pac.  H«ice,  in  accordance 
with  the  rule  tbm  announced,  the  judgment  wQl 
be  affirmed. 


STATE.  Appellant,  v.  DILLON.  Respondent 
(Supreme  Court  of  Washington.  May  25.  189e.> 
Appeal  from  superior  court,  Asotin  county;  R. 
F.  Sturdevant,  Judge.  Jackson  Dillon  was  In- 
dicted for  carnally  abusing  a  female  child.  From 
a  judgment  of  acquittal,  the  state  appeala.  Af- 
firmed. Walter  Brooks,  M.  F.  Goee,  and  Jonu* 
W.  Reed,  for  appellant. 

PER  CURIAM.  This  caae  fallaaquarely  with- 
in the  rule  aDnonnced  Iv  thla  comt  in  the  caae  of 
State  T.  Ualhert  (decided  March  21,  ivm  44 
Fae.  538,  and  the  judgment  is  tfanefore  affimd. 


STATE  ex  rel.  MULLEN,  Respondent, 
DOHERTY,  Appethint.  (Supreme  Court  Of 
Washington.  Oct  8,  1896.)  Appeal  from  su- 
perior court  Pierce  county;  W.  H.  Pritchard, 
Judge.  Proceeding  by  the  state,  on  relation  of 
Robert  B.  Mullen,  against  Thomas  E.  Doherty. 
Govinor  Teata,  J.  P.  Judaon,  and  W.  H.  H. 
Kean,  for  appellant  Claypool,  Cuahman  & 
Cushman,  for  relator. 

PER  CURIAM.  For  reasons  announced  In 
the  opinions  recently  filed  by  this  court  In  tiie 
cases  of  Fawcett  v.  superior  Court  of  Pierce  Co., 
46  Pac.  3S8,  and  State  v.  Superior  Court  of  Pierce 
Co.,  Id.  402,  the  writ  applied  for  wOl  be  denied. 


STATE,  Respondent,  v.  SMITH,  Appellant 
(Supreme  Court  of  Washington.  Sept.  28,  1806.) 
Aweal  from  superior  court  Spokane  county. 
George  Smith  waa  convicted  of  carnally  abudu 
a  child,  and  am>eals.  Reversed.  Houghton  & 
Ridpath  and  S.  Aug.  Johnston,  for  q^pellant. 
James  E.  Fenton,  for  the  State. 

PER  CURIAM.  This  case'  involves  the  some 
question  that  waa  decided  by  this  court  in  State 
T.  Halbert  (March  21, 1806)  44  Pac.  538.  Upon 
the  authority  of  that  case,  the  judgment  herein 
is  reversed,  and  the  cause  remanded,  with  direc- 
tions to  the  lower  court  to  lustain  the  demurrer 
to  the  iof  ormation. 


STONE,  Respondmt  v.  90  RELLB,  Appe- 
lant. Supreme  Court  of  Washington.  Jane  19; 
1806.)  Appeal  from  superior  court,  Whatcom 
coun^;  John  R.  Winn,  Judge.  Action  by  George 
B.  Stone  against  George  M.  So  Relle,  Belle  So 
Relle,  and  others.  Judgment  for  plaintiff,  and 
defendant  Belle  So  Relle  appeals.  Affirmed. 
Nicholson  &  Hurlbut,  ttx  appellant  Jen  Neter- 
O",  for  respondent 

PER  CURIAM.  '  Every  material  question  pre- 
sented  by  this  record  was  presented  In  the  cane  of 
Mortgage  Co.  v.  Hersner.  and,  in  the  opinion  filed 
therein  May  20tb  (46  Pac  40),  decided  adversely 
to  the  contention  of  the  appellant  In  the  case  at 
bar,  and  upon  the  authority  of  that  case  the  jndf- 
ment  herein  is  in  all  thinga  affirmed. 


WARBURTON,  Respondent  BACON  et 
al.,  An>ellants.  (Supreme  Court  of  Washington. 
Nov.  16,  1^6.)  Appeal  from  superior  court 
Pierce  coun^;  W.  H.  Pritchard.  Judge.  Action 
b.v  Stanton  Worburton  againnt  E.  G.  Bacon  and 
Ellen  T.  Nelaon,  formerly  Kllen  T.  Bacon,  to  aef 
aside  a  deed  made  by  K.  U.  Bacon  to  Ellen  T. 
Bacon.  From  a  judgment  in  favor  of  plaintiff, 
defendants  appeoL  Affirmed.  Craner  ft  Shack- 


1120 


40  PA.OIFIO  BBPORTHR. 


lefon]  and  Joseph  C.  Dillow  (L.  P.  ShacUeford, 

of  o(>nii»pl),  for  nppellanta.  Stanton  Warbarton, 
In  iiro.  (wr. 

PKU  CURIAM.  The  erron  complained  of  In 
this  case  relate,  in  eabstance,  to  the  facts  found  by 
the  lower  court.  After  a  consideration  of  the 
proofs,  and  the  able  ftrgument  of  appellants'  coun- 
sel, we  are  not  satinfiod  that  such  nndinga  should 
be  materially  set  aaide  or  modified^  however  we 
niipht  have  found  thereon  as  an  original  proposi- 
tion. A  discussion  of  the  proofs  would  serve  no 
purpose  In  the  published  Beporta,  and  the  Judg- 
ment is  affirmed. 


WYANT,  Appellant,  t.  WYANT  et  al.,  Be- 
Fpondcnts.  (Supreme  Court  of  Washington. 
.Miiy  19,  1896.)  Appeal  from  superior  court,  Spo- 
kane rouQty;  James  Z.  Moore,  Judge.  Petition 
by  John  F.  Wyant  for  distribution  to  hhn  of  the 
estate  of  John  Wyaot,  deceased.  D.  W.  Wyant 
and  others  aoswered  and  contested  the  petition. 
Judgmoit  dismissing  the  petition,  and  ptaintifE 
appeals.  Reversed.  Joum,  Belt  A  Qninn,  for 
appellant  FltagefaU  ±  Hopkins,  for  reapond- 
enbk 


PER  CURIAM.    One  John 

Spokane  county  in  Jane.  ISO::.  .. 
there:    Appellant  cUitns  Baid  esLi>  ■ 
of  deceased.    BespondeDtx  claim  - 
brothers  and  aisters  of  deceased,  ori  ; 
sipnment  from  some   of   tbem.  V. 
questions  of  law  have  been  raised  I:  . 
feinting  to  the  admission  of  certnio  iT 
allowance  of  an  ameodment  by  iV  . 
main  controversy  is  over  Ibe  finilin;:  ■ 
that  appellant  is  not  a  son  of  th-.'  i--  • 
that  deceased  died  cbildlen.  Ser^-ri 
testified  at  the  trial,  and  tlie  depo«i:i- .  > 
bcr  of  others,  taken  in  tbe  ataie*  of  K 
Virginia,  were  read.    Owins  to  the  - 
taken  of  all  the  testimony,  tt  is  hoc  ' 
decide  any  of  the  questions  raised  wiv 
the  admlwibility  of  some  of  it.  ma  w«  '-. 
with  appellant's  further  conteoiion  ti  - 
ering it  all,  the  court  erred  in  fiodiac 
bnt  was  not  tbe  son  of  Ibe  dece9»>l 
BO  well  satisfied  with  regard  to  this  -^y  ? 
bound  to  reverse  the  find*"g  of  tbe  •'<  .~ 
tbia  question  of  fact,  and*       tibia  ■ettie'  * 
In  favor  of  the  ■H>rii«Bt,  nj-  flnrtfacr  ix- 
li  nnnect—iy. 


Warn  OP  OuM  ni  Tol  M. 
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INDEX. 


ABANDONMENT. 

Af  tipad,  n*  "Appeal  ud  Ihsar.'* 
Of  trartTne  rrnlita?^ 

ABATEMENT  AND  REVIVAL 

A  JlmiBMl  does  not  beeomt  effeeUTe.  m  u  to 
IwvTHit  the  pl»ding  of  the  BcUon  In  abatMBent 
•f  another,  nntU  a  judgment  of  dismlsaal  la  i«g- 
vlariy  entered.— BTBDfl  t.  Johnston  (Cal.)  906. 

LiabUitT  of  a  deoeaaed  Joint  dabtor  aorrlTca 
auinst  his  repreaeBtatfTM.— BfcBiadi  t.  GfflniMc 
(W«I^)1032. 

A  idea  setting  oat  a  prior  salt  peodlnr  hdd 
•Dffident.— Ci^  of  Toeoma  t.  Oonunerdal  BUee- 
tric  light  *  Power  Oo.  (Waab.)  IMS. 

PaodcBcr  of  jnwceedisgs  tn  the  probate  conrt 
ta  aettle  a  partnership  estate  on  the  death  of  one 
of  the  memoera  hdd  not  a  bar  to  an  action  for  an 
acconntina  in  the  district  coorL— Carter  t.  Chrls- 
tte  (KanTeiap.) 964. 


Of 


ABSENCE. 

tt  gnmnd  for  contlniiaiKa^  aea  *X3ai^ 

ABSTRACTS. 

Of  itoov^  so  appeal,  see  "Appeal  and  Bbror." 
Ol  titk,  Irry  so  abstnct  book%  sss  "HMCutton," 

ACCIDENT. 
ACCOMPLICE. 

TtadmBV  oC  an  **Criininal  Law." 

ACCORD  AND  SATISFACTION. 

See^  alao,  "Payment.*' 

Facta  Mi  to  riiow  an  aeetcd  and  aatWkctlon 
•C  a  moctgMB  debt— Btordi       Damif  (Kan. 

ACCOUNT. 

RalawDes      azaminatlon,  see  "RefmBea," 

ACCOUNTING. 

Betwesn  partners,  see  "PartnetsUp." 
Br  esecDtor  or  adminhtrator,  see  "Skxeentars 
and  AdmlniBtzataEB," 

ACKNOWLEDGMENT. 

Tkt  ton  atotnlc^  ase  "Unltatkn  of  AcUom." 

ACTION. 

Sea,  also,  "AKiearuice":  "OontinttaBcc^;  **D]a- 
missal  and  Nonndt":  ''imitation  of  Aettow"; 
"PartleB'*;  "SUpalationa";  "Venufc" 

Between  partnen^  see  "PaztneraUpL" 

B7  assignee^  ase  "InsolTCner.** 


Bj  OT  against  dtles,  aee  '^nnldpal  Oorpon- 
tkms." 

 execntor  or  admlnfstr&tor,  aee  "Bxecntoca 

and  Administrators."  . 
Bj  rec^vra,  see  "ReceiTers." 
By  Btockholder,  aee  "Ccnmratlona.** 
By  tenant  in  common,  see  'Tenancy  fai  Oomman." 
Effect  of  pendency  of  other  action,  sea  **Abati^ 

ment  and  RerlTsL'* 
For  bieadi  of  warrantr,  see  "Saka." 
For  commiastona,  see  ''Brafesra." 
For  injoriea  to  aerrants,  aee  "Blaster  and  Berr* 

ant" 

For  price  of  goods,  see  "Sales." 

For  wrongfuf  attachment,  see  "Attachmoit.*' 

Local  and  tiaasitory  actions,  see  "VenoeL** 

On  appeal  Ixmd,  see  "Appeal  and  Error." 

On  bills  snd  notes,  see  *%ills  and  Notea.** 

On  contract,  see  "Contracts." 

On  official  bond,  see  "Officers." 

On  pdiCT,  see  ''Insorance." 

On  redeliTay  bond,  see  "Attachment" 

Particular  actions,  see  ''Attachment^';  "Bnadi 
of  Maniaae  Promlae":  "Creditors'  Salt";  "EH- 
TOce":  "BJectment**;  ''Forcible  Entry  and  De- 
tainer^: "Garnishment":  "Injunction^;  "Inter- 
pleader^*; "Libd  and  Slander";  "Mandamus"; 
'^Qnkrting  Title";  "Qno  Warranto";  "Re- 
gOTi^^^^^^^^peclfle  Pertormance";  "TroTcr  and 

To  cancel  contract  aee  "GancellatloD  of  Xnstm- 

meata." 

To  determine  adTwaa  dahn.  see  "Quieting  Ti- 
tle." 

To  Miforce  logger's  lien,  see  "Logs  snd  Logging." 

To  forecloae  mortgage,  see  "Mortgages." 

To  recorer  deposit,  see  "Banks  and  Banking." 

 taxes  ▼(dantanly  paid,  see  "Payment" 

To  set  aside  ftandofent  coaTeyanes,  sea  "Frandn- 
lent  Converuioea." 

A  dTll  action  beglna  at  the  ttina  ot  taaalag 
aommma.— SeluieU  t.  3bj  (OkL)  098. 

The  consolidation  of  three  stilts  by  one  persoa 
against  different  defendants,  wherel:^  eacs  was 
exdnded  from  testifying  for  the  othera,  ia  re- 
raalble  nror,— &Blth  t.  Smltli  (Golo.  Bnp.)  128L 


ACTS. 


Bee  "Statntea.* 


ADEQUATE  REMEDY  AT  LAW. 

See  "Injmicticai";  "Mandamna." 

ADJOURNMENT. 

Bee  'XJontinnanee." 

ADMINISTRATION. 

Baa  ''Bzeenton  and  Admlntatrnton.** 

ADMISSIONS.' 

Aa  aridene^  aee  "Evidence." 

ADVERSE  CUIM. 

See  "Qnfeting  Title." 


T.46P.— 71 
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ADVERSE  POSSESSION. 

8t^  ahok  "UmltatloD  of  Aetknu." 

Rlxbt  of  life  tenant  to  acquire  the  eatate  trad- 
vnw  powicMion  dete.mlnea.  —  Menger  t.  Cap- 
nttbere  (Kan.  Sup.)  712. 

Pindinini  hftd  lniinffiri<>iit  to  aopport  a  Jn^ir- 
ment  fur  the  recoTerjr  of  laadB  on  the  ftroana  oi 
adverse  poaaeasioo.— Eberhardt  T.  C07M  iCat) 
84. 

AFFIDAVITS. 

For  attachment,  tee  "Atuchment** 

AFTER-ACQUIRED  PROPERTY. 

chattel  mortgage,  aea  "Chattel  Mflrt- 


tion  pennlttlnr  atock  to  ran  mt  knR.-F 
«f  Com'ia  of  Waihita  Coaaty  T.  Hama 


661. 


See  Tfeading." 


ANSWER. 


Uen  of 
gagea.' 


Shrldenn  ot  m 


AGE. 

*'ETldMioa.*' 


AGENCY. 

Baa  *9Mndpal  and  Agent* 

AGREED  CASE. 

Sw  "ilOTcal  and  Bnor." 

ALCOHOLIC  UQUORS. 

See  "Intoxicating  Liquors." 

ALIMONY. 

Baa  •'DiTona.** 

ALTERATION  OF  INSTRUMENTS. 

A  holder  of  a  nota  maj  inaert  in  a  blank 
the  place  of  payment— Cox  T.  Alwandar  (Or.) 
794. 

An  ailditlon  to  a  spedfic  deacrlption  Id  a  chat- 
tel mortmxe  by  coasnit  of  the  partlee,  made  after 
execution.  Ma  not  to  famlidate  the  aame.— Cht- 
cago  Tttte  *  Trwt  Co.  t.  O'Uarr  (Meat.)  809. 

A  change  of  the  time  when  hiterest  Rhonld  ran 
00  a  oote  made  witbont  the  coaiteDt  of  the  mAker 
avdde  the  note.— Sheeler  t.  Simpaon  (Ka*.  App*) 
094. 

ALTERNATIVE  WRIT. 

■m  "BCandawta." 


AMENDMENT. 

Of  complaint  hi  attachment  "ee  "Attachmeirt." 
Uf  Information,  lee  "Indictment  and  Informa- 
tion." 

Of  pteafHna,  lee  "Pleading." 
Of  m-ord  in  criminal  case,  lee  "Criminal  Law.*^ 

ANCILLARY  ADMINISTRATION. 

See  "Execoton  and  AdmlnlBtratort.** 

ANIMALS. 

See,  atao,  "Croelty  to  Animals." 
Killed  or  Injured  on  track,  see  "Ratlroaaa." 

rnder  Civ.  Code.  8  606.  one  has  rights  in  wild 
birds  In  his  game  preserve,  entitling  him  to  pro- 
te<-t  them  from  tRapaaaera.— Kellogg  T.  King 
(Cat.)  too. 

A  second  election  under  the  herd  law  (St 
l^&a,  c.  2.  art.  2,  9  41  hpM  not  a  resubmission  to 
the  Totere  unleaa  a  majority  of  reaident  ekctoia 
have  prerioualy  voted  to  pnt  In  effect  a  r^ular 


APPEAL  AND  ERROR. 

See,  also.  "Ortiorari";   "New  TriaL" 
From  justice,  aee  "Juatlcee  of  the  Peace." 
in  criminal  cases,  aee  "Criminal  L*w. 
In  habeas  owpaa  proccediaga,  see  "Hates*  <. : 

.    . .  . 

Vested  right  to  appnl.  aee  "Oonatumkm]  \r 

Where  certain  defendant*  Kive  notirp.  *' ' 
not  serve  it  on  the  other  defeodAatm.  »tA 
ter  cive  Dotloe,  and  eerre  it  on  all  aecewKtr  ■ 
ties,  the  Srxt  appeal  may  be  ahaDdooeJ.— ^  - 
SOD  T.  Masterson  (Waidi.)  UHU 

Where  error  ia  predicate  oa  tbe  adBi«>^"' : 
testimony.  appeUant*a  Inlef  mnst  ate  tin-  • 
the  record  in  which  soeh  evidence  ia  to  h*-  ■ 
If  reapondent  denieii  that   it  wiw  bitruls 
Megrath  v.  Oilmore  (Wash.)  1032. 

The  weleht  of  evidence  and  maiters  oc-  - 
on  tlie  trial  win  not  t>e  reriexred  re  T^- 
aenee  of  a  motion  for  a  new  trial.-^nr 
Bntt  (Okl.)  096. 

Appeals  lie  from  the  ahtrfct  eomta  of  t^'>  • 
territory  of  Utah  when  thp  dedsmas  et"  ■ 
dered  in  caeea  appealed  from  jvatice*'  1- 
though  aach  appeals  were  pnfected  aftt-^- 
hood.— Hodaon  r.  Union  Fac  R.  Oth  (t.'»>).. 

Jnrladiotlom. 

A  private  party  baa  no  andi  interevt  hi  ^- 
miasal  of  a  petitiMi  for  the  disbament  <d  i. 
torney  as  will  sustam  an  appeal. — In  pt  ->■'- 
(Wash.)  644:   Appeal  of  Inteiatate  Sut::^-  » 
Loan  Ass'n,  Id. 

In  an  artwn  on  a  note  rigned  by  a  firm  if 
the  tndlTldnal  partnera  one  of  tlwm  may  - 
—Cox  r.  Alexander  (pr.)  7M. 

A    respondent    in    mandamna    proef*-'-  • 
against  whom  the*writ  laaocd.  and  a  19-^- 
fur  costs  was  rendered,  ia  entitled  10  ■'- 
under  Comp.  I^nwa  18EB,  I  atSSi.—B^iSf' ' 
Pratt  (Utah)  763. 

Where  the  ameant  in  eontrorwiy  is  lev ' 
1100,  that  the  caae  belonn  to  the  excepts*  ' 
may  be  shown  by  the  certificate  of  the  trk.  r-- 
—Lander  v.  Pollard  (Kan.  App.)  975. 

To  give  iorisdictioo  over  an  appeal  ti«^ 
Judgment  of  the  district  oourt  it  oinM 
that  the  amount  In  controversy  exceed? 
the  caae  below  to  the  excepted  daaa.— Sn.  - 
T.  DnvaU  (Kan.  App.)  323. 

An  appeal  does  not  He  to  the  aaperW 
from  a  decision  of  the  beanl  of  enoaiizai"  ~ 
Knapp  V.  King  County  (Warfi.)  lOtT. 

—  Appealable  ivdgaaeaits  uad  crd«»^ 

An  order  of  the  probate  court  reqair:-': 
tributees  to  delivar  to  an  adkUlaiatrator  ■ 

Erttperty  in  their  hanils  under  a  'decree  t-f  -  - 
iitna  held  M  ivpaalahle.— iTcnea  v.  be*' 
Court  (Cel.)  817. 

An  order  granting  a  tpmporary  iajnnctiar  - ' 
(Ppealable.— North  Pcant  Consolidated  Irr. 
Co.  V.  Utah  &  Salt  l^he  Canal  Ca  a 
824. 

An  order  Tacating  a  Judgment  tor  ftai-  ' 
ejectment  la  not  atvealaDle.— ESaatman  v.  1.1  ' 
(Utah)  82S. 

Where  the  record  ahowi  no  final  Jndgsifrt  - 
appeal  will  be  dismlaed  on  notfon.— Tha»t: ' 
Kiggfl  (Idaho)  820. 

Motiee. 

Qnestion  of  exceedva  damages  casrv; 
ra&ed  on  appeal  nnleaa  apeoficd  aa  a  gn  t- 
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•RVr  te  tke  notiw  of  anMil^-Oamsii  t.  WId- 
tcra  (Or.)  780L 

Aq  appeal  will  not  be  dismissed  because  of 
fkilnre  to  eerre  ootice  on  one  who  is  not  shown 
b7  the  record  to  haTe  been  a  party  to  the  prD- 
ceedinga  below^In  re  Bollard's  Estate  (utL) 
297. 

One  of  two  -defendants,  afcatnst  whom  a  de- 
tealt  is  taken,  Aefrf  not  an  adveroe  party  so  as  to 
require  notice  of  appeal.— McKeany  r.  Black 
<C«L>  881. 

Serrioe  of  a  notice  of  appeal  on  an  attorney  sa 
attorney  for  one  party  ia  not  ■ervlce  oa  another 
part7.  thoogh  the  attorney  reprtsentB  both.— 
ComeU  UniTcrslty  t.  Dmny  Hotel  Go.  of  Beat- 
tla  <Wadk)  651;  Potrin  t.  Same,  Id. 

The  return  of  the  sherftT  that  serrice  of  a  no- 
tice of  appeal  cannot  be  made  on  either  a  party 
ar  his  attMney  within  the  ooonty  is  tite  sole  eri- 
deooe  uxm  which  sabstltoted  aerrlce  can  be 
baaed.-<;omell  Unireraity  T.  Deony  Hotel  C!o. 
Of  Seattle  (^Vaah.)  tK>4;  PotTin  TTSame,  Id. 

Under  Rer.  St.  1887,  {  8141,  a  snmmona  In 
error  iasned  five  months  after  petition  filed,  but 
within  one  yoar  after  jndfnnent  was  rendered, 
ll  In  time.-Knhn  v.  Mcltay  (Wyo.)  853. 

Uader  Comp.  Laws.  I  531.  aerrice  of  notice  on 
a  resident  attoroey  need  not  be  made  In  the  cohd- 
ty  In  whidi  he  resides.— lions  Creek  Bldg.  Aat'B 
r.  State  loa  Oo.  (Or.)  866. 

Where,  after  notice  of  esceptjons  to  snffieiency 
of  a  bond  on  appeal,  appellant  haa  had  time  to 
have  nureties  jtmtiry,  the  appeal  will  be  dismlaaed. 
— Holcomb  T.  Reed  (Idaho)  1019. 

A  sinirie  andertaklns  Is  aaffident  on  appeala 
from  a  judgment  and  an  order  denying  a  nnw 
Mai.  where  it  ntea  to  botbur-Oranitr  t.  Bob- 
iwoB  (Col.)  004. 

An  appeal  is  perfected  after  noHce  la  aerred 
and  flicu  and  an  andertakinfc  Is  friTpn  and  fiM. — 
Hatubaogfa  T.  Vollmer  (Idaho)  8:11. 

PrMtloe  In  cane'ol* 

The  aaperior  court,  on  traniifer  from  a  Jna- 
tice'a  court  of  a  case  InvolTlns  title  to  land, 
may  alluw  an  amendment  of  the  complaint  nu- 
der  Code  Civ.  Proc.  f  838.— Baker  v.  South- 
en  California  Ry.  Co.  (Cal.)  604. 

On  appeal  to  the  dlt^riet  court  from  a  decree 
of  the  probate  court  diRallowIng  a  claim  ajcalnst 
a  decedent's  estate,  claimant  must  prore  bia 
claim  by  competent  testimony  as  in  the  lower 
court.— MoTKan  t.  SaUno  Valley  Bank  (Kon. 
App.)  01. 

An  appPBl  In  a  matter  of  probate,  from  the 
probate  t«  the  district  court,  by  one  party  inter- 
ested, takes  the  whole  matter  to  the  district 
eourt.— Id  rt  Walker*a  BsUte  (Aria.)  67. 

The  appellate  c^irt  cnnnot  take  notice  of  the 
lenfTth  of  terma  ot  dtstrict  courts. — ^Dudley  T. 
Barney  (Kan.  App.)  178. 

On  appeal  from  a  refusal  of  connty  oommis- 
iinnera  to  appoint  a  dennty  sheriff  there  mufit  be 
a  trial  de  norn.— <^ampnelf  t.  Board  of  Cmn'ra  of 
Canyoa  C^mnty  (Idaho)  1022. 

Partlea. 

Where  actions  have  been  oonioltilated,  all  par- 
ties who  have  appeared  must  be  Joiued  on  an  i^h 
peal  Iqr  any  party.— Cornell  Uniyereity  ».  Denuy 
IIoIpI  Co.  of  Seattle  (Waab.)  t*54;  Potrin 
Suuie.  Id. 

'A  receiver  of  an  iosAlvent  bank  is  a  neceaiiary 
party  in  error  to  reverse  a  Jodftment  rendered  In 
favor  of  the  bank  before  his  atipointment4--8cBn'- 

Dell  T.  Kelton  (Kan.  Sup.)  MS. 

A  p^mon  not  serred.  aminst  whom  a  personal 
Judfrment  is  entered,  is  not  a  necesfuiry  party  on 
aprM>ai,  rbe  judfrment  as  to  him  beiuK  a  nollity. 
-SlouaeU  T.  Beala  (Kan.  App.)  864. 


It  la  not  Mecswary  t»  brhig  an  pemnia  naned 

as  parties  into  tlie  supreme  court  on  appeal — 
Uunsell  r.  Beals  (Kan.  App.)  QHL 

On  snbstitntioa  of  parties,  an  appeal  from  the 
order  of  substitntion  will  not  lie  where  the  otis- 
inal  narties  were  not  parties  in  the  appeaL — 
Hendrickaon     Uanrey  (Kan.  App.)  1003. 

Where  all  neeemmry  parties  were  served,  fiUI- 
to  aerre  others  hM  no  ground  fbr  dismissaL 
-Day  T.  Sinea  (Wash.)  10^:  AUocd  v.  Same,  Id. 

AaalBiuttents  of  error. 

A  general  asaifniment  of  error  on  a  ruling  of 
the  court  overruling  a  demurrer  Is  auf&cient, — 
PheliM  T.  City  of  Tacoma  (Wash.)  400. 

Specifications  of  error  aa  to  the  admission  of 

evidence  must  state  the  fuU  substance  of  the  evi- 
dence.—Tatum  T.  Roberts  (Kan.  App.)  983. 

An  asaignment  that  evidence  waa  impropeily 
admitted,  without  referraoe  to  any  apecifiic  in- 
stance, ia  InralBdeut.— Clifford  t.  Ij.  WoUE  Moa- 
nf  g  (ja  (Colo.  App.)  214. 

Araimment  of  ernes  in  apprilant*a  lirief  luU 

Insufficient— Perkins  v.  Mitchell,  Lewis  & 
Staver  Co,  (Wash.)  103». 

An  Indefinite  aaalgnmeut  <rf  *not  wHl  not  be 
conaidered.— Atchioon,  T.  A  8.  F.  IL  Oo.  T. 
Todd  (Kan.  App.)  MS. 

Where  a  specification  of  error  la  t»  m  order 
of  the  court  sustaining  a  motion  for  new  trial 

containlnc  17  grounds,  plaintiff  must  show  that 
none  of  the  grounds  were  sutncIenL^Atchiaon, 
T.  &  8.  P.  R.  Co.  T.  Todd  (Kan.  App.)  &45. 

An  assignment  that  the  court  erred  in  over^ 
milog  a  motion  for  new  trial  raisea  for  review 
all  qneatious  raiaed  on  that  motfan^Bichard- 
ton  T.  Maekay  (Okl.)  646L 

Record. 

The  record  most  affirmatiTriy  show  that  Hbe 
court  of  appeals  haa  juriadlctiim  of  a  caaa 
brought  before  it  for  review.— Van  Do  Hark  t. 

Jones  (Kan.  App.)  53. 

To  entitle  aa  amellant  to  urge  error  In  exdod- 
ing  papers  aa  evklence.  they  must  be  act  out  in 
the  abstxact— Mlcblcan  Fire  ft  Madne  Ina,  Col 

V.  Wich  (Coto.  AppT^. 

Where  the  record  doca  net  show  the  greonda 

on  nhidi  a  motion  tor  d^nlt  vrma  reftned.  It 
must  be  preeunted  that  it  waa  jnatifled.— Plnnc 

mer  v.  WeU  (Wash.)  648. 

Where  the  bill  of  ezceptiona  la  not  in  tk*  rec- 
ord, it  will  be  presumed  that  the  facts  warrant- 
ed the  Judgment— Board  of  Com'rs  of  Otem 
(bounty  V.  First  Nat  Back  (Olo.  App.)  61& 

Everything  Intended  to  be  incorporated  ia  a 
eaae  made  mnst  precede  the  rignatnre  of  the  Judge 
settling  It— Kelley  v.  Stevens  (Kan.  Svpi)  H8. 

Under  Rev.  St  SI  4880,  4880,  the  tranwrfpt 
may  be  served  by  mail^Hattabnagk  t.  Vollmer 

(Idaho)  831. 

An  amended  itatement  on  motion  for  new  trial 
mnst  be  engrossed.— Uattabaogh  v.  Vollmer 
(Idaho)  831. 

Where  the  record  does  not  contain  the  evidence. 
It  will  be  presumed  that  a  refusal  to  admit  cer^ 
tain  evidence  was  proper. — Benham  v.  Ijemhi 
Mining,  Milliog  &  Reduction  Co.  (Uont.)  81(>. 

An  additional  abstract,  Bled  by  an  appellee, 
stricken  from  the  files  aa  pmtentmg  matter  not 
pertinent  to  the  Issue. — Colurado  Fuel  &  Iron 
Co.  T.  Bio  Giauds  Southern  It.  Co.  (Colo.  App.) 
816. 

Admlmlon  In  evidence  of  fflea  in  another  eaae 

presumed  correct,  where  the  papers  do  not  ap- 
pear in  the  record.— Nelson  v.  First  Nat  Bank 

(Colo.  App.)  879. 

On  appeal  from  a  Jndgment  dismissing  a  writ 
of  certiorari,  the  petition  is  no  part  ot  the  - 
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record.— Raner  T.  Jostke^  Conrt  of  0119'  And 
Conntr  of  San  Frandaco  (Gal.)  870. 

Where  the  Aitrlct  conrt  falla  to  direct  that 
the  aettlement  of  a  case  be  attetted,  and  It  ii 
sot  done,  the  appeal  will  be  dtomliied.— Lon^ 
mU  T.  HarkneM  (Kan.  Snp.)  SOT. 

An  appeal  will  not  be  diamined  on  the  grotrnd 
that  ue  atatement  of  facta  waa  not  properly 
■ettled,  where  no  epedfic  errora  are  pointed  out 
—Payne  t.  Spokane  St.  By.  Co.  (Waah.)  1054. 

Abstract  on  appeal  Add  to  safficiently  aet  out 
the  general  nature  of  the  pleading,  under  an- 
preme  court  rule  4  (37  Pac  rL).—Cox  t.  Al- 
exander (Or.)  784. 

The  denial  of  a  motion  for  a  bOl  of  particu- 
lars will  not  be  disturbed  where  the  bill  of  ex- 
ception does  not  show  upon  what  evidence  the 
court  made  the  order. — Snain  t.  Maxwell  (C&l,) 
1068. 

Verdict  for  plaintiff  for  goods  aold  will  not  be 
disturbed  on  the  ground  that  the  verdict  waa 
too  great,  if  the  record  does  not  show  the  ert- 
dence.— «Lain  t.  Maxwell  (Cal.)  1069. 

Where  a  case  comes  op  on  conclusions  of  fact 
and  of  law.  a  conclusion  of  law  deducible  from 
the  conclnsiona  of  fact  will  be  regarded,  though 
there  are  other  Independent  conclusions  of  law 
more  suedfic  in  character.— Donglaaa  t.  Walker 
(Kan.  Bup.)  818. 

Uatten  contained  In  a  motion  to  discharge  an 
attachment,  which  relate  to  the  merits  of  the 
action,  held  immaterial,  aa  being  surploaage. — 
Hoffett  T.  Boydatnn  (Kan.  An>.)  24. 

If  the  case-made  doea  not  show  that  the  trial 
judge  considered  and  settled  the  same,  and  that 
the  parties  were  present  at  the  tlmeithe  appeal 
win  be  dinaiMed^Phimpa  t.  Loto  (Kan.  App.) 
OS, 

An  appeal  dlamlaaed  for  failure  to  file  a  tran- 
•cript  within  the  required  time,  no  sufficient  ex- 
cnae  being  shown. — Hart  T.  Kimberly  (Cal.) 
61& 

Unless  It  affirmatlrely  bppear*  that  all  the  tee- 
tlmony  la  preaerred,  u»  auffidency  of  the  evi- 
dence will  not  be  reviewed. — Fergoaon  t.  Wlllig 
(Kan.  Sap.)  936. 

Parties  to  a  record  cannot,  by  atlpnlatlont  ex- 
tend the  time  for  making  and  serving  a  caae- 
made.— Homer  r.  Chris<^  (Okl.)  S61. 

The  district  court  cannot  extend  the  time  for 
aerviog  a  caae-made  after  the  extension  of  the 
time  originally  granted  has  expired.— Poison  v. 
PnreelUOkl.)  618. 

A  plaintifF  In  error,*  to  be  entitled  to  a  consid- 
eration of  his  case,  must  comply  with  the  mlea 
of  court  relating  to  abstTacta.--Wleland  t.  Pot- 
ter (Colo.  App.)  370. 

Questions  dependent  on  the  evidence  cannot  be 
reTiewed  where  there  ia  no  bill  of  exceptiooa. — 
Wieland  v.  Potter  (Colo.  App.)  370. 

Where  no  copy  of  a  motion  for  new  trial  ac- 
companies the  proceedings,  It  will  be  Dreaumed 
that  no  written  motion  aa  provideo  in  the 
statute  waa  filed.— Rogera  t.  Bonnett  (Okl.) 

509. 

Bevlew. 

A  ruling  on  appeal  ts  not  res  jndicnta  on  a 
second  trial  as  to  new  material  facta. — Mad- 
dox  V.  Tague  (Mont)  536. 

The  dedsion  of  an  appellate  conrt  on  a  ques- 
tion of  fact  is  not  conclusive  as  to  such  question 
on  a  retrial  on  new  evidence,  and  it  should  be 
submitted  to  the  jury.— Robinson  v.  Thornton 
(Cal.)  70. 

A  portT-at  whose  requeat  special  findings  are 
made  cannot  object  that  they  are  outside  the  ia- 
■nea.— Michigan  File  &  Manne  ins.  Co.  r.  Wich 
(Ook).  Appu)  687, 


It  !•  tbr  the  district  court,  oo  appeal  *- 
finding  of  the  county  court,  on  the  q 
the  regularity  of  annexation  prooeed.iij- 
termine  wheuer  bias  on  the  part  of  tbr  - 
of  the  town  nrevented  a  fair  eIecticiQ.-i'. 
T.  Cwbln  (Colo.  App.)  224. 

An  assignment  that  the  findings  will  i  - 
port  the  judgment  cannot  be  consider-ri 
pesJ  from  an  order  denying  a  new  triii.-. 
ford  T.  Wallace  (CaL)  301. 

Where  a  verdict  has  been  aet  aside  ss-i 
trial  granted  a  refusal  to  render  jui:^-.- 
finding  cannot  be  reviewed. — AtcliL->L.  I 
8.  F.  B.  Co.  T.  Todd  (Kan.  App.)  &45. 

Averments  which  might  have  been 
below  on  motion  will  be  deemed  to  tare 
amended.— Carson  v.  Butt  (Okl.)  596. 

A  S«rty  cannot  complain  of  an  order  ci; 
reaponae  to  hla  own  motion. — Scateoa  v.  > 
fomia  Ganneriea  Go.  (Cal.)  737. 

Error  in  a  Judgment  for  nsnrpation  c*  ' 
that  relator  be  restored  to  office  cannot  U 
rected  on  appeal  from  an  order  denyirz  i 
trial,  thougn  the  office  baa  been  atuL*.- 
People  T.  Bodgera  (Cal.)  740. 

It  will  be  presumed  the  court  properly  t 
ed  the  sheriff  to  amend  his  return.  n-Ui-rr  ' 
la  nothing  in  the  record  to  show  why  ih«-  : 
ment  waa  made,  or  why  it  waa  objei-r-. ' 
Nelaon  t.  First  Nat  Bank  (Colo.  App.r  ^~ 

It  is  premmed  tiiat  a  sheriff  proceeded  !-  ' 
in  the  levy  of  a  tax  warrant — Fcny  t.  H  . 
(Kao.  App.)  800. 

—  Objeetloaa  net  nttsed  Wlaw. 

A  finding,  not  excepted  to,  hdi  eaod2<-t- 
Hm  V.  Lowman  (Wash.)  1042. 

A  teili  re  of  a  trial  conrt  to  make  a  tn^^ 
to  a  fact  not  put  In  issue  by  tiie  - 
though  bearing  on  the  iasaea  made,  cul  • 
reviewed- on  an>eal  unless  such  finding  ^ 
quested,  and  an  exception  MTCd.— fiirrJ  ' 
Harsch  (Or.)  141. 

The  question  whether  the  dfsoetioa  c-'  '  ' 
court,  in  granting  a  writ  of  mandamm. 
fected  by  matters  of  defense,  cannot  be  ' 
sidered  where  such  matters  were  not  pta'*- 
proved  below.— Board  of  Com'ra  of  Gmd  C  - 
ty  V.  People  (Colo.  App.)  107. 

Objections  that  a  bill  of  exceptiooa  vi< 
served  in  time  cannot  be  made  for  the  fim  -' 
00  appeal. — Horton  v.  Jack  (CaL)  920. 

A  complaint  attacked  for  the  first  tixw  k  ^- 
peal  will  be  liberally  construed  to  nsiiis  '-- 
Judgment— Mosher  t.  Bmhn  (Wa^.)  3^'. 

In  a  cause  tried  by  the  conrt,  die  jvir-  '- 
will  not  be  reviewed  on  the  evidence  nai-*''  - 
ceptioDB  to  the  judgment  were  preeervcd.-•^"'- 
V.  First  Nat  Bank  (Ck>lo.  App.)  Sift 

That  no  exceptions  to  the  jndgnKSt  ' 
preserved  will  not  prevent  the  reTiev  of  t'" 
appearing  In  the  record.— Nelson  v.  F1n« 
Bank  (Colo.  App.)  879. 

Where  findings  of  tect  aie  not  oetpt^v 
they  will  not  be  oonrideted  on  uecsL-'U^'' 
T.  Whitwortii  (Wash.)  lOU. 

IMseretloB  of  trial  eawt. 

An  order  setting  aside  a  Jadsncnt  V 
will  seldom  be  disturbed  on  appeaL— Gaxln- ' 
Loupe  (Gal.)  77. 

An  assignment  based  on  die  denial  of  *  '  * 
trial  will  not  be  considered  In  the  abasf^  " 
abuse  of  disoetion,- Port  Tovraaoid 
R.  Go.  V.  Weir  (Wash.)  1044. 

^—  Welsht  and  safloiaBaj  mt  wMm"*- 

Where  the  only  question  la  me  «f  f^^ 
which  the  evidence  Is  oonfiictinc,  the  vcriiti  >- 
not  be  disturbed.— Gurry  t.  Holland  ((kLU 
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"When  tiw  crldaiee  suKwrta  the  fiodings.  and 
tbcj  an  apimrad  }a  the  coort,  the  Jadgiimt  will 
not  be  cHatnrbed.— liacldlaii  r.  Sdbn  (Kan.  8«v.) 
869. 

rindhun  of  the  jury  not  atutained  by  the  eH> 
deuce  wUl  be  let  aside.— Acme  Harreater  Go.  t. 
Maddeo  (Kan.  App.)  819. 

A  jodsment  will  be  rerened  where  there  Is  no 
coDflict  of  evidence,  and  it  fa  not  anatained  b7 
the  teBtimonr-— Gommerdal  Bask  <tf  Uoaeow  T. 

Lienallen  adaho)  102a 

An  order  eDBtainins  an  attachment  will  not 
be  rereraed  on  appeal  where  the  evideDce  la  con- 
flktinv.-filoBKm  t.  Gloiaer  (CaL)  276. 

An  order  refoaiuf  to  permit  an  heir  to  revoke 
a  renimclatlon  at  hia  right  to  app<tfntiiwiit  aa  ad* 
ministrator,  and  denTiog  hia  reqneat  for  the  ap- 

Eiintment  of  another,  when  baaed  on  conlUct- 
B  evidence,  will  not  be  distarbed  on  appeaL— 
In  re  SUvar'a  EaUte  (Gal.)  296. 

Where  appellanta  elahn  that  tiie  verdict  la 
anatained  only  bj  incompetoit  evidence,  bnt  do 
not  ptdnt  It  ont,  the  evidence  will  not  be  review- 
ed.—Gonfdon  T.  Olda  (Mont)  26L 

The  role  that  a  verdict  on  confilcting  evidence 
will  not  be  disturbed  relatea  only  to  aobatantial 
conflict— State  v.  Thvlaia  A  T.  B.  (3o.  (Nev.) 
723. 

A  finding  on  motion  to  diaaolve  an  attachment 
Md  coDclnsive  of  all  qneationa  of  fact— Tootle 

V.  Brown  (Okl.)  6S0. 

A  verdict  will  be  aet  aalde  where  one  at  the 
findings  is  whollv  without  evidence  to  anpport 
It— Ottlson  V.  Bdmonda  (Waah.)  898. 

A  verdict  or  finding  of  fact  m  conflietiDg  evi- 
dence will  not  be  reviewed.— Dewey  v.  Burton 

iKan.  AppJ  321;  Cannon  v.  McGrew  (Gal.)  463; 
ailiaon  V.  Beennabia  <Okl.)  477:  Darlington-MU- 
ier  Lmnber  Co.  v.  Lobitz  (Okl.)  481;  Maddox 
V.  Tague  (Mont)  &8S;  Pheidde  v.  Powell  (Cola 
App.)  844. 

Harmlaaa  exxor. 

Where  the  decision  was  correct  on  the  law,  It 
was  immaterial  that  the  court  decided  it  on  an 
errooeom  theorr.^eattergood  T.  Johns  (Kan. 
Sup.)  gt»;  BlHa  v.  Mardn,  Id. 

Rnllnn  on  evidence  will  not  be  reviewed 
where  taey  could  not  have  changed  the  reanlt 
—Cannon  v.  McGrew  (Cal.)  463. 

The  admiswon  of  Incompetent  evidence,  when 
harmless,  Is  no  ground  for  reversal.  —  Union 
Transp.  Co.  v.  Bassett  (Cal.)  907. 

fitxdnding  an  anawer  to  a  question  asked  to 
ahow  that  wltnesa  was  nnfrlendlf  to  defend- 
ant fteld  harmlesa.-^roninl  t.  Ceraaco  (Cal.) 
103. 

The  admission  of  evidence  after  a  case  Is 
closed,  without  anv  showing  or  claim  of  prejo- 
dice  therefrom,  will  not  autborixe  a  rereraal^ — 
Newkirk  v.  Noble  (Ctolo.  App.)  15. 

Error  in  rejecting  evidence  is  cured  hj  its  sub- 
^^ent  admission.- Hayfoi^  v,  Wallace  (Gal.) 

Error  in  diaalk»wing  defendant's  challengea  ia 
not  gronnd  for  rereraal  when  no  other  verdict 
conld  atand.— Fonda  T.  Fnrth  (Waah.)  241. 

An  assignment  based  on  the  admiswon  of  evi- 
dence will  not  be  considered  where  the  record 
abowa  the  objection  to  the  evidence  sustained.— 
Port  Townsend  Sonthon  B.  Go.  v.  Weir  (Waah.) 
1044. 

Ghror  In  the  admiadon  of  evidence  hi  support 
of  a  coont  for  forcible  detainer  Is  without  preju- 
dice where  tbe  jadement  may  stand  on  another 
count,  folly  established,  for  forcible  entry.— 
Amador  Gold  Mine  v.  Amador  Gold  Mine  (CaL) 
80l 


ECeot  of  appeal. 

A  perfected  appeal  stays  all  proceedings  In  tha 
eonrt  twlow  apon  thejadgment  or  order  ^peat- 
cd  from.— Peycke  v.  Eeefe  (CaL)  7& 

After  def mdant  in  qoo  warranto  has  appealed, 
the  court  cannot  Issue  an  order  zeqniring  re- 
lator to  surrender  the  office  to  defendant— State 
V  Siqiierlor  Ooort  of  Pierce  Gonnty  (Wash.)  402. 

A  party  appealing  from  a  judgment  of  the 
probate  court  sitting  aa  a  justice  of  the  peace 
may  dismlaa  aneh  appeal  In  the  district  court 
at  any  time  before  trial.  —  Dariiiuton-MiUer 
Lumber  Co.  t.  Hall  (OkL)  493. 

A  temporanr  injonetion  la  operattvc  pending 
an  appeal  from  the  otdtx  granang  tt-^tate  v. 
Btallcop  (Wash.)  2S1. 

The  trial  coart  may  amend  the  record  to  cone- 
n>ond  with  the  facts  pending  the  appeal. — 
Wasatch  MIn.  Go.  v.  Jemungs  (Utah)  1106. 

Doolslon— DlaaalasaL 

The  1^  that  an  order  in  probate  Is  made  with- 
out service  on  partiea  necesaary  to  give  the  court 
jnrladlctlon  la  not  a  ground  tor  the  diamlaaal  of 
an  appeal  therefrom.— In  re  BoUard's  Batate 

(Cal.)  W, 

Failure  of  the  affidavit  of  the  surety  on  ap- 
(>eal  to  state  that  he  is  worth  tbe  required 
amount  held  not  ground  for  dismissal.- Iiorton 
r.  Donoboe-Kelly  Banking  Co.  (Wash.)  409. 

Where  a  reversal  will  affect  persons  not  par- 
ties, tbe  appeal  will  be  diamlssed.— Breneman  v. 
Burr  (Kan.  App.)  968. 

A  motion  to  dismiss  denied,  notwithstanding 
appellant's  failure  to  file  bla  pointa  and  author- 
ities within  the  time  required  by  the  supreme 
court  rulea.- Nioai  v.  Empire  Steam  Lenndry 

(Cal.)  1S8. 

An  action  to  enjoin  the  payment  of  a  state 
warrant  will  not  be  dismissed  on  appeal  because 
it  does  not  appear  whether  or  not  tbe  holder 
of  the  warrant  la  a  party,  where  the  qneationa 
involved  aro  of  law  onlyr^tAte  v.  Metschan 
(Or.)  791. 

On  appeal  by  a  oorporatioii,  a  motion  to  di» 
miaa  by  the  stockholders  for  want  of  authority- 
to  take  the  appeal  moat  eatahUah  tiie  facta  al- 
iened.—Woodbury  T.  Nevada  Southern  By.  Co. 

(Cal.)  862. 

Where  a  necessary  party  dlea  after  petition  in 
error  filed,  and  the  action  is  not  revived,  the 
petition  must  be  dismissed.— Ijukin  v.  Lane 
(Kan.  App.)  997. 

—  Roraraal. 

On  reversing  a  judgment  the  court  cannot  or- 
der judgment  for  the  other  party,  where  the 
findings  will  not  support  such  a  judgment, 
thoogh  they  are  not  supported  by  the  evidence. 
—Kellogg  V.  King  (Cal.)  166. 

Where  judgment  is  reversed,  with  leave  to 
amend,  the  trial  conrt  cannot  Imnoae  coats  aa  a 
condition  precedent— Dixon  r.  lUdey  (OaL)  S. 

— T-  Mandate. 

The  proper  practice  on  r«nanding  a  caae  htid 
not  to  order  judgmmt  on  the  verdict,  bnt  to  or- 
der a  new  trial.— Lose  t.  Union  Pac.  By.  Co. 
(Kan.  Sup.)  768. 

Where  Judgment  In  a-persoiml  injury  case, 
tried  to  a  jury,  Is  reversed  Iwcause  of  error 
in  instrnctions,  it. will  be  remanded  for  a  new 
trial.— Colorado  Fnel  &  Iron  Co.  v.  Gnmminga 
(Colo.  App.)  675. 

UmbUltlos  on  mM^eal  bonds. 

An  appeal  bond  executed  by  a  guardian  ad 
litem  Mid  not  so  defective  as  to  be  void,  ao 
that  the  sureties  were  liable.— Freeman  v.  Mc- 
Atee  (Kan.  App.)  40. 

In  an  action  againat  a  surety  on  an  appeal 
bond,  plaintiff  muat  prove  nonp^ment  tit  jndg- 
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Code,  I  13.  proTidinft  that  all  persoai  Joiotly 
liable  maj  b«  included  In  the  Bame  action,  ap- 
l^iM  to  s4Ttk>nB  on  appeal  boodi.— WUaon  T. 
Wekb  (Colo.  App.)  lOft 

APPEARANCE. 

Entry  of  appearance  hr  attomeTi  Md  raffl- 

■deiit.— GDrnell  UniTenhT  t.  Dennj  Hotel  Co.  of 
Seattle  (Wash.)  tU>4;  Potrin  r.  Hasae,  Id.  ' 

Whare  a  defendant,  after  defanlt  has  been  en- 
tered ftfCBinat  bim,  participates  by  couneel  in  the 
imweetliQKs  in  the  cause,  and  is  verred  with  no- 
tice of  motions  by  plaintiff,  he  to  to  be  consid- 
ered as  in  court,  ajid  entitled  to  notice  of  an 
appeal  by  plaintiff.— Cornel  University  v.  Denny 
Hotel  Co.  «f  Seattle  (Wash.)  im;  Potrin  t. 
aa  wMi,  Id. 

APPLICATION. 

For  Injunction,  see  "Injanction." 

For  inpurance,  see  "iDsnrance." 

For  maDdamus.  see  "Mandflmna.** 

For  nfW  trial,  see  "New  Trial." 

For  puldie  lands,  see  "l*ublic  Lands.* 

F«c  JsnwTal  of  canae,  see  "RonoTal  at  Omiml** 

APPOINTMENT. 

Of  exeentor  or  admloMiator,  ne  "EzeeotMi  mod 
Adminlsmtovs." 

APPRAISAL 

Of  1am  under  poUcr,  see  ^'InsomiKeb'* 

ARGUMENT  OF  COUNSEL. 

8w  'XMmioaJ  Law";  rTrlaL" 

ARRAIGNMENT. 

See  **GibDlna]  Law." 

ARTICLES. 

Of  partnMshlp,  aee  "Partnenblp.* 

ASSAULT  AND  BATTERY. 

JnrMirtloD  of  dtr  conrt,  see  **Gonrta.'' 
With  intent  to  kill,  see  "Homidde." 

ASSESSMENT. 

Of  bpDpfits  arining  from  pnblie  hi^oTements, 

see  "Municipal  Corporations." 
Of  taxes,  see  "Taxation.** 

ASSIGNMENTS. 

See,  atoo,  "AssignmentB  for  Benefit  of  Cfcdlt- 

Of  error,  see  "Appeal  and  Error.*' 
Of  mortirage,  see  "Mortgages." 

A  paymeot  to  the  amitmor  of  a  nonnecotlable 
lostniment,  without  notice  of  the  aaaignment, 
Juid  valid.— Lockrow      GUiw.(Kan.  App.)  720. 

ASSIGNMENTS  FOR  BENEFIT  OF 
CREDITORS- 

flee,  also.  "Insolmcy." 

The  award  of  compensation  to  an  asslmMe  wiJl 
not  be  disturbed  nnleaa  there  la  a  clear  abuae  of 
dlwretiun.  —  Branch  t.  American  Nat.  Bank 
(Kan.  Sup.)  806. 


ine  same  iime. — luaranaii  t.  van  man 
(Kan.  »up.)  306. 

A  creditor  may  aoe  an  assignor  and  recover  a 
peraonal  jndirnient  where  the  assignee  has  die- 
allowed  bia  claim  and  en  appeal  Is  pendiiK.— 
Western  Nat  Bank  v.  L>oBg  (Kan.  App.)  543. 

A  creditor  may  sue  an  aasirnor  and  recorer 
a  personal  Judgment  where  the  aamgnee  haa 
dinnllowed  his  cluim  and  an  appeal  is  pending. 
—Western  Nat  Hank  v.  Siiamoaa  (Kan.  Am>-) 
643. 

A  mortgage  by  a  BorriTing  partner  on  tiie  en- 
tire stock  of  merchandise  of  tne  fina  does  not  oon- 
Btitute  a  general  asaignmmt  —  Bnrchinell  t. 

Koon  ICaio.  App.)  932. 

A  proriaioD  in  an  assignment  incoDsistent  with 
the  statute  will  not  avoid  the  conveyance. — Beeae 
v.  riatt  (Kan.  Am-)  UUO. 

Evidence  Mtf  to  ehow  no  aacb  d^iv^  of  an 
assiKumeot  aa  to  make  it  effective  ag^&at  a 
chattel  mortgage.— Day  r.  Bines  (WaahJ  1048; 
Aiford  T.  Same,  Id. 

ASSOCIATIONS. 

See  "Gorporations":  "Bellglons  Sodetiea.'' 

ASSUMPTION. 

Of  mortgage  debt,  see  "Mortgages.** 
Of  risks,  see  "Master  and  Servant.'' 

ATTACHMENT. 

See.  also,  "Execution";  "Exemptions";  *'6amlah- 
ment." 

Discharge,  power  of  judge  at  chambers,  sea 

"Courta," 

To  secure  preference,  see  "Insolvency." 

Where  the  affidavit  does  not  sufficiently  state 
the  facts,  the  attachment  will  be  diBsoIved, 
though  tbey  are  alleged  in  the  complaint.- Fisk 
V.  French  (Gal.)  101. 

Where  the  affidavit  in  attachment  falsely 
statea  the  facta,  the  attachment  will  be  die- 
aolved.— Ftsk  v.  French  (Oal.) 

The  fact  that  a  debt  fs  aecured  by  a  bond  ex- 
ecuted by  the  debtor,  with  sureties,  will  not  de- 
feat an  attachment  thereon  under  the  statote.— 
SluflsoD  V.  Ulosser  (Cal.)  276. 

It  is  a  good  defense  to  an  indemnity  bond  giv- 
en by  plaintiS  in  attachment,  tliat  the  plaintiff 
levying  officer  ne^igeutly  permitted  judgment 
to  be  entered  agaiimt  him  in  favor  of  a  third 
pitrty  for  the  property. — ^Armonr  Packing  Co.  v. 
Urrick  (Okl.)  573. 

Where  judgment  was  obtained  against  a  lery- 

ing  officer  on  account  of  the  levv,  ktid  that  he 
Could  recover  ou  an  indemnity  bond  given  by 
pluiutiEF  in  attachment,  without  first  paying 
the  Judgment  against  nim.— Armour  Packing 
Co.  V.  Orrick  (Okl.)  673. 

In  an  action  against  plaintiff  for  wrongfol  at- 
tachment of  defendant'a  property,  the  ^intiff 
may  show  seizure  by  testimony  of  eyewitneeaes. 
— iliethniann  v.  Oodanmn  (Colo.  Sup.)  684. 

la  an  action  for  wmogftil  attadiment.  a  writ- 
ttn  protest  held  admiaaible,  as  well  aa  an  oral 
IH^test  made  at  the  time  of  the  levy. — Rieth- 
niuno  V.  Uodsmin  (Colo.  Sup.)  U84. 

One  justifying  an  attachment  of  goods  aold  br 
the  attadiment  debtor  has  the  burdoi  at  proving 
that  the  sale  was  fta itdnlent.- Uiethmann  v. 
Uodsman  (Colo.  tSup.)  084. 

Recovery  can  be  had  for  wrongful  attachment 
of  proiterty  of  another  than  the  attadiment  debt- 
or.— Uiethiuann  V.  Oodsman  (Colo.  Sup.)  GUi, 


A»  attodiiitgiit  oedltor  ti  HsUe  for  wrongfal 
takios.  ttwaeh  he  did  not  direct  the  officer  to 
Wtt  od  the  nuHenlar  pnpertyt  where  he  mti- 
fl«d  tuch  act— Utethmum  t.  Godaman  (Cola 
»up.)  684. 

-The  falri^  of  an  affidavit  In  attachment  held 
Dot  cured  m  a  aabaeqoeDt  amendiiMDt  of  the 
petition  Btatbg  the  taett  tmlr.— Fbk  t.  French 
(CaL)  161. 

An  eqtdtable  Intereit  in  lands  li  aobjeet  to 
attachment.— Shanka  r.  BImon  (Kan.  Sop.)  774. 

A  creditor  whose  cUlm  Is  aecued  tv  chattel 
■nortsBge  acquires  no  valid  lien  bj  attachiax  the 
property  before  exhauatioff  bis  remedy  under  the 
mortgage.— Gliicago  l^tle  &  Tmat  Go.  t.  O'Mair 
(Mont)  809. 

CompUnl  oD  ■  ledeliTciT  bond  heltf  to  snffi- 
dentlr  state  that  defendant  was  in  fault  tot  the 

damaged  conditioD  of  the  property  returned. — 
Greswell  v.  Woodside  (Colo.  Appu)  842. 

Complaint  oo  redelivery  bond  must  allege  that 
plaiDtiff  recomed  jodinnent,  and  that  the  attach- 
ment W8S  not  dissolved. — Creswell  v.  Woodside 
<Oolo.  App.)  842. 

A  redelivery  bond  Is  sot  satisfied  \a  the  retara 
of  the  property  1b  a  depredated  condition,  due  ta 
defendant's  neglect.— GTeaweU  T.  Woodside  (Cola 
App.)  842. 

ATTORNEY  AND  CLIENT. 

Appearance  by  attomejrs,  see  "Appearance." 
Argument  of  counael,  right  to  open  and  dose,  see 

•Trial." 

Attorneys"  fees  as  coats,  see  "Ciosts." 

 In  divwce  cases,  aee  "Divorce.'" 

—  In  aoit  to  torecloee  mortgage,  see  "Mort- 
^gages." 

Powers  of  attorney,  see  "Prindpal  and  Agent" 
Service  of  notice  of  appeal  on  attorney,  see  "Ap- 
peal and  Error." 

A  10  per  cent  attorney's  fee  for  saing  on  a 
note  and  foreclosing  a  mortgage  Md  not  ex- 
ceasive.— Ckwper  Bank  of  Indian  Territory 
(Okl.)  476. 

A  motion  of  stockholders  to  snbstlttite  an  at- 
torney on  appeal  by  0ie  corporation  most  show 
that  the  stockholdeni  control  the  actios. — Wood- 
bnry  v.  Nevada  Southern  Ry.  Co.  (Cal.)  862. 

A  motion  for  snbetitutlon  of  attorneys  on  ap- 
peal must  be  made  in  the  trial  conrt.— Wood- 
bory  T.  Nevada  Southern  By.  Oo.  (OaL)  862. 

A  client  may  ratify  the  act  of  his  attorney  in 
commencing  suit— Roberta  t.  Denver,  L.  &  G. 
S.  Go.  (Colo.  App.)  880. 

It  Is  no  objection  te  disbarment  proceedlnga 
that  the  matter  charged  constitutes  a  feluuy, 
and  that  the  attorney  has  not  been  tried  there- 
for.~ln  re  Wharton  (Cal.)  172. 

Ab  attorney  having  an  acceont  fbr  collectton 
has  no  power  to  releiiRe  the  debtor,  and  Look  to 
a  pnrchnser  from  such  debtor  for  payment — 
Richardaoo  Drug  Co.  v.  Duuagan  (Colo.  App.) 
227. 

AUTHENTICATION. 

■Of  Un  «tf  Mrecpttois.  Mt  "SUcwtkna,  BUI  oL" 
BAIL. 

An  appeal  from  a  conviction  vrlU  not  be  dls- 
mlsned  because  the  conditions  of  the  recofcni- 
sance  are  more  onerons  than  required  by  the  con- 
•titutfon.— City  of  Kansas  City  t.  Hescner  (Kan. 
App.)  1000. 

A  recognisance  hdd  not  void  where  It  can  be 
Wcertained  that  the  sureties  undertook  that  de- 
fendant should  appear  before  the  proper  court 
fbr  trial  for  the  offense  charged.— City  of  Kui- 
aas  City  t.  Hescher  (Kan.  App.)  1006. 


A  recognizance  in  a  prosecution  for  violation 
of  a  city  ordinance  hHd  not  void  because  the  dty 
is  named  aa  rceogniaee.— Citr  of  Kanaas  Gtty  v. 
Hescber  (Kan.  App.)  1006. 

On  a  recognizance  on  conviction  of  a  vlolfltlon 
of  a  city  ordinance,  the  reA>giiizance  need  not 
be  executed  in  the  presence  of  the  police  court, 
or  acknowledged  before  suc-h  court.— CiV  of  Kan- 
sas City  V.  Fagan  (Kan.  App.)  1009. 

A  recognizance  failing  to  definitely  designate 
the  offense  valid  nevertheiras,  where  the 
complaint  which  was  tniDsmlttHi  with  it  suffi- 
ciently descrltied  the  offense.— Citjr  of  Kansas 
City  V.  Garnier  (Ksa.  Supu)  707. 

A  bond  by  defendant  in  a  crtanlnal  case  takea 
and  approved  by  the  derk  held  not  a  recognisance 
upon  which,  in  case  of  default,  ezecutiim  nay 

issue  under  Gen.  St.  1883,  |  WW.— Fahey  v.  Peo- 
ple (Colo.  App.)  836. 

A  recognizance  given  on  appeal  from  a  coo- 
vtetion  in  a  city  police  CMirt  fur  violiitif>n  of  aa 
ordinanre  may  be  executed  to  the  d^.— City  of 
Kmnna  City     Qftmler  (Kan.  Snp.)  707. 


BAILMENT. 

and  Bankinj 

BALLOTS. 


Bee     ■^nka     and     Bankln^i  *%]uilcn"i 
♦•Pledges."  i 


Bee  "Elections.** 

BANKS  AND  BANKING. 

Where  a  collection  is  placed  with  a  bank,  with 
anthority  to  employ  another  bank  to  collect  it, 
the  second  bank  is  the  subagent  of  the  customer 
•f  the  first— Beach  v.  Mour  (Kan.  App.)  2U2. 

A  Judgment  creditor  of  an  hinolvent  bank  may 
proceed  under  Gen,  St  1889,  par.  1192,  to  sub- 
ject the  property  of  the  stockholder  to  his  judg- 
ment ttiougn  00  days  have  not  elaimed  sinot 
execntloa  issued.— Boist  v.  Citizens'  sav.  Bank 
(Kan.  App.)  718. 

The  contingent  liability  of  stockholders  can  be 
enforced  only  by  the  recdver.— Watterson  T. 
MastersoD  (Waah.)  1041. 

Faihire  to  ahov  a  dnunl  In  an  action  to  r^ 
cover  s  deposit  Mi  not  grooiMl  for  reversal  «< 
Judgment  against  the  bank.- Wbwler  v.  Conunov 
dal  Bank  of  Moscow  (Idaho)  830. 

In  an  action  on  drafts  which  wef«  not  ac- 
cepted the  payee,  held,  that  the  failure  to 
present  them  at  the  drawee  bank,  and  to  btve 
them  protested,  was  not  ground  for  reversing  a 
judgment  in  favor  of  the  dmwer  against  the  hank 
which  issued  the  drafts.— Wheeler  T.  QommstdaX 
Bank  of  Manmr  (Idaho)  830. 

BASTARDS. 

Inheritance  by  bwtaid,  aee  **DeMieiit  and  Dtab^ 

bution." 

Profiecntion  for  maintenance  of  aa  illegitimate 
child  can  l>e  maintained  only  by  an  uniuaitied 
woman.— Blush  v.  State  (Kan.  App.)  186, 


BENEFICIARIES. 


See  rrmsta." 


Assessment  tA  benefits,  see  "Municipal  Oomr^ 
tiooa.** 


See  "WUb." 


BENEFITS. 

enefits,  see  "U 

BEQUEST. 


BEST  AND  SECONDARY  EVIDENCE. 

See  "Evidence." 


J 


BIGAMY. 

BrMenee  h  Inadmindble  that  defmdaiit  b^er- 
•d  hta  first  marritga  had  been  amrallcd  at  th« 
tlBW  ho  mada  the  Motmd.— Stat*  t.  fflchfeld 
(N«rO  802. 

BILL 

Of  InterpIeadeT,  Me  "Interpleeder.'' 
Of  particolan,  see  "PleadW 

BILLS  AND  NOTES. 

Alteratkm,  see  "Altmitloa  of  Instnunente.** 
Bdease  of  aaretj  on  notes,  we  "Friticipal  and 
Soretj." 

SoMtiee  oo  notea,  aer  "Ptlndpal  and  Smctr." 

A  delay  of  ^ht  nxmihe  by  the  payee  to  de- 
dare  a  mortgage  note  due  for  nonpaTment  cS  in- 
terest la  not  a  waiver  of  the  proTisiOD  in  the  note 

flTing  the  option  to  the  payee. — Glas  t.  Olas 
OaU  667. 

An  agreement  to  assign  a  life  policy  hdd  not 
to  coDstitate  a  gift,  so  as  to  be  a  consideratioD 
tox  a  note  snbsequently  siren  on  failoie  to  do 
ao.— Hayford  t.  Wallace  (Gal.)  301. 

The  absqlnte  guarantors  of  a  note  wairing  de- 
bhukL  etc,  are  not  entitled  to  haTe  the  note  pre- 
•ented  for  payment.  —  Donnerbeig  t.  Oppen- 
kdmer  (Wasli.)  264. 

Indoraament  taiA  tnuufar. 

A  guaranty  of  payment  waMag  demand  by 
the  payee,  indorsed  on  the  note,  w  an  Indorse- 
ment with  an  enlarged  liability.— Donnerbezg  t. 

Oppenheimer  (Wash.)  254. 

A  inirchaser  of  a  note  after  maturity,  from  a 
bona  fide  Indorsee,  acquires  the  rl^ts  of  the  In- 
doiaee.— DcmnerbKs  t.  Oppenhnmer  (Wash.) 
264. 

Transfer  of  a  note  to  a  bank  for  eoUecdou 
flTes  the  bank  such  ownership  that  it  can  sue 
on  the  note.— First  Nat.  Bank  t.  Hughes  (Cal.) 
272. 

Possession  of  the  note,  the  anbieet  of  the  ac- 
tion, la  prima  facie  eruence  of  ownenhlp^r- 
Oamahan  t.  lAcjd  (Kan.  App.)  828. 

Nonnegotlable  county  warrants,  paat  dne  when 
assigned,  are  subject  to  equities  then  existing. — 
Fhrst  Nat  Bank  v.  School  DisL  Na  1,  Crook 
Connly  (Wyo.)  109a 

The  burden  of  proof  htid  to  derolve  on  idain- 
tiff  to  pzoTe  tiiat  the  note  tn  snit  was  trans- 
fmed  to  him.— Horrla  t.  Oaae  (Kan.  App.)  54. 

AotloaiB  on. 

An  allegation  In  an  action  on  a  note  that  the 
note  was  for  TsJue  sold  and  delivered  to  plain- 
tiff, may  be  pot  io  issue  by  an  unverified  plead- 
ing.—Morris  T.  Case  (Kan.  App.)  M. 

Where  a  verified  answer  denies  the  execution 
of  a  note  it  is  incompetent  against  defendant 
wlthont  evidence  to  establish  ito  execution.— 
McOrmick  Harvesting^Uaeh.  Oo.  T.  Beiner 
(Kan.  App.)  539. 

Evidence  examined  and  kM  to  justify  a  find- 
ing that  defendant  was  an  accommodation 
maker  for  the  benefit  ot  idaintUf.— Epplnger  T. 
Kendrick  (Cal.)  613. 

In  an  action  on  «  note,  admlssktB  of  atate- 
mento  1^  defendant  as  to  hia  understanding  on 
^gntaig  a  renewal  note,  Add  error  without  prel- 
nSce.- Eppinger  t.  Kendrick  (GaL)  613. 

In  an  action  on  a  note,  answer  construed, 
and  held  that  a  motion  for  judgment  on  plead' 
tngs  was  properly  denied.— Epplnger  v.  Ken- 
^ck  (CaL)  eiS. 

Instractions  in  an  action  on  ft  note  which 
defendant  claimed  to  have  nude  Uar  the  ae- 
conunodation  of  the  plaintiffs,  M4  proper^ 
■ninser  t.  Kendrick  (Cal.)  618. 


In  an  action  «i  a  n^te  whldi  defendant  al- 
leged was  for  accommodation  of  fdaintifla,  an 
allegation  that  the  note  was  executed  at  the  re- 
quest of  the  manager  of  plaintiff,  hdd  sufficient 
as  to  the  fact  of  such  acency.- Eppinger  v. 
Kendrick  (Cal.)  613. 

A  finding  that  plaintiff  bank  was  not  the  own- 
er of  the  note  in  suit.  Indorsed  by  the  PVee, 
Md  not  sustained  by  the  evidence.— Eltst  Nat. 
Bank  v.  Hughes  (Oal.)  272. 

An  unverified  general  denial  puts  the  bnrdea 
of  proof  of  ownership  on  the  plaintiff  in  an  ac- 
tion on  a  note  payable  to  order,  and  net  trans- 
ferred by  indorsement.  —  Oamahan  t.  XJoyd 
(Kan.  App.)  823. 

In  an  action  oo  a  note  providing  tor  attor- 
ney's fees,  whure  their  amount  is  In  iaane,  and 
none  are  mduded  in  the  verdict^  the  court  caa- 
not  render  judgment  tot  each  fees.— Ooz  t.  Al- 
exander (Or.)  794. 

Complaint  Md  to  snffidently  atete  ownership 
of  the  note  in  ^aintiff,  an  indorsee.— D.  Bf.  Oa- 
bome  &  Co.  v.  Stevens  (Wash.)  1027. 

Where  defendant  pleaded  failnre  of  considera- 
tion and  fraud,  a  motion  for  judgment  on  the 
pleading  was  properly  denied.— Port  Townaend 
Southern  R.  C!o.  v.  Wdr  (Wash.)  1044. 

A  plea  in  an  action  on  a  note  that  a  memoran- 
dum redting  a  ri^t  to  an  extension  had  been 
torn  off  is  no  defense,  in  the  absence  of  an  al> 
legation  of  a  demand  for  an  extension. — Mater 
T.  American  NaL  Bank  (Colo.  App.)  221. 

BLACKMAIL. 

Dridence  in  astfam  for  breach  of  marriage  prooH 
laa^  lae  "Breach  ot  Marriage  Fromiaew^ 

BONA  FIDE  PURCHASERS. 

See  "Bnta  and  Notn." 

Of  mortgage,  m»  **Mortsasea.'' 

BONDS. 

See,  also,  "Prindpal  and  Surety." 

Liabilities  on  appeal  bonds,  see  "Appeal  and  Br- 

ror." 

Of  Indunnity  1^  plaintiff  In  attachment  ait  **At- 

techment'' 
Of  justice,  see  "Justices  of  the  Peace.** 
.On  appeal,  see  "Appeal  and  Error." 
Railroad  bonds,  see  "Railroads." 

A  nep)tlable  bond  wliich  refers  to  a  mortgage 
containing  a  stipulation  which,  if  inserted  in  the 
bond,  would  render  It  uonnegotJable,  Md  non- 
negotiable.— Lockrow  V.  Cline  (Kan.  Ajip.}  T20. 

BOUNDARIES. 

Of  judicial  district,  altemtion.  see  "OonatitDtimial 
Law." 

BREACH  OF  MARRIAGE  PROMISE. 

Acts  committed  after  the  commencemoit  of 
the  action  are  admissible  to  abow  animns  of 
defendant.— Osmvn  t.  Wlntm  (Or.)  780L 

Evidence  kdd  admissible  in  pnmf  of  ezccato- 
ry  promise  of  marriage.— Osmnn  t.  Winter* 

(Or.T  780. 

Evidence  hdd  inadmissible  to  show  a  conspira- 
cy to  bladcmail  defendant. — Osmun  v.  Winters 
(Or.)  780. 

field  not  error  to  instruct  the  jtiry  that,  wbere 
defendant  liaa  made  allegations  attacking  plaln- 
tUTs  character,  and  has  talleA  to  prove  them, 
'it  is  a  worse  case  than  if  thoe  had  been  a 
simple  denial"  of  plaintUTa  case.— Osmum  t. 
Winters  (Or.)  78a 


On  ft  trial  for  breach  of  marrfaga  pronUae, 
an  OQproTed  charge  of  piaintilfa  Qadia>tlt7 
mar  ba  oondidared  in  auraratiMi  of  danugM.— 
Ouu  T.  Wlnten  (OrJ  780, 

BRIEFS. 

Bet  "Appeal  and  Bnor.** 

BROKERS. 

A  eonqdalnt  In  an  actkn  Ut  eommWon  Ixr 
nal-eatate  asent  Md  Inmffident.  —  Bootii  t. 
Ifoodr  (Or.)  881. 

BURDEN  OF  PROOF. 

See  "BMdenct.** 

BURGURY. 

ETidenee  held  hiBQfficient  to  >how  that  the  tak- 
iu  waa  done  in  the  nighttime.— State  t.  Oray 
^er.)  SOL 

BtrideDce  Mi  anffldent  to  ahow  tiiat  defend- 
ant had  ppsseaelon  of  the  itoloi  i^t^ertr.— 
People  T.  Harris  (Cal.)  602. 

Teatimony  hdd  safficieot  to  prove  corpus  de- 
Ucti  andjtutify  admiesioD  of  defendanfa  atate- 
menta.— People  r.  Harris  (Cal.)  002. 

CANALS. 

Sm  *^atcn  and  Water  GomMa.** 

CANCELLATION  OF  INSTRUMENTS. 

An  abatdnte  deed,  to  be  ddireied  In  case  of  the 
ooQpsrment  of  a  mortgage  will  be  set  aside 
where  the  property  is  doable  the  Talne  of  the 
debt— Bradbwy  t.  DaTenport  (OaL)  1062. 

A  partr  asking  a  cancellation  of  a  deed  Md 
not  reqmred  to  first  return  beneflta  obtained 
UiMeunder.— BUUson  t.  Bcannatda  (OkU  477. 

In  an  action  to  eanod  a  contract  for  faand,  the 
harden  of  proof  is  on  plalntiffi^Fetgoaon  t.  wU> 
Ug  (Kan.  Snpi)  938. 

CARRIERS. 

Set,  also,  "Ralboads.** 

Measoie  of  damages  for  breadi  of  carriage  ocm- 
tiact,  see  "Damages." 

Instrnction  as  to  the  care  reqvlred  of  carriers 
«{(f  emmeona.— Pajne  t.  Spokane  8L  Bj-  Go. 

Of  (ottdM  Mtd  llTMtaok. 

A  common  carrier  cannot  convel  a  prospectire 
■hipper  to  agree  to  a  limitation  of  Ita  llaUU^.— 
Atchison,  T.  &  S.  F.  R  Oow  T.  MaaoB  (Knn. 
App.)  31. 

A  demurrer  to  evidence  in  an  action  against 
a  carrier  for  injuries  to  stock  shipped  feeld  prop- 
eriy  orormled.— Atchison,  T.  ft  8.  F.  B.  t. 
Maaon  (Kan.  A^.)  81. 

A  petition  In  an  action  against  a  carrier  for 
uijnries  to  stock  shipped  Mela  snfficieatljr  definite 
and  certain.— Atchison,  T.  &  S.  F.  B.  Go.  T. 
Mason  (Kan.  App.)  31. 

A  connecting  carrier  Umiting  Us  IhOAlitjr  to  his 
own  line  held  liable  for  delay  caused  by  failure 
m  notify  snccesrire  connecting  roads  of  the  con- 
ditions of  Ha  contract— Golfaz  Mountain  Fruit 
Oo.  T.  Sonthem  Pac  Co.  (CaL)  668. 

In  an  action  against  a  contracting  carrier  for 
delay,  the  burden  is  on  defendant  to  show  notice 
to  smresBlTe  connecting  carriers  of  the  conditions 


ta  tile  contract— Coltaz  Mountain  Fruit  Co.  t. 
Southern  Pac  Co.  (Cal.)  668. 

Under  GIt.  Code,  |  2201.  a  proriston  that  a 
carrier's  reiponsiUIity  as  to  nelinit  shall  cease  at 
a  connecting  point  ketd  valid.— Colfax  Mountain 
Fruit  Go.  r.  Sonthmi  Pac  Co.  (Gal.)  608. 

Of  paweiiKen. 

Where  a  person  riding  on  a  street  car  st^s  off 
the  car  upon  the  street;  the  relation  of  passen- 
ger and  carrier  ends.— Smith  t.  Oltj  &  Subur- 
bu  Br.  Co.  (Or.)  136. 

A  railroad  company  hdd  negligent  in  starting 
a  train  before  a  passenger  had  alighted.— Luse 
T.  Union  Pac.  By.  Co.  (Kan.  Sup.)  768. 

A  passenger  who  refuses  to  pay  fare  to  a 
station  beyond  that  to  which  he  wants  to  go, 
but  at  which  .the  train  does  not  stop,  may  oe 
ejected.— Noble  t.  Atchison,  T.  &  S.  F.  B.  Co. 
(Okl.)  488. 

BTldenee  examined,  and  Md,  that  the  ques- 
tion whethor  a  passenger.  In  alighting  from  a 
train,  was  negligent,  was  for  the  Jury. — Carroll 
T.  Burleigh  (Wash.)  232. 

A  purchaser  of  a  ticket  from  an  agent  at  a 
union  depot  held  entitled  to  rely  on  the  agent's 
statements  as  to  the  time  of  arriral  of  the  train 
at  its  destination.— Tomer  T.  Great  Northern 
Bj.  Co.  (Wash.)  243. 

Where  a  carrier  is  imable  to  take  a  passenger 
to  his  destinstion  because  of  a  washout,  and 
the  paasensNT  takea  a  train,  on  anotha  line, 
whidi  la  uso  delayed,  the  first  carrier  Md 
liable  for  such  second  delay.— Turner  T.  Great 
Northern  By.  Co.  (Wash.)  243. 

Erldence  examined,  and  hdd  sufficioit  to  sus- 
tain a  Judgment  for  Injuries  received  by  a  pas- 
senger.-Atchison,  T.  &  S.  F.  B.  Co.  T.  Elder 
(Kan.  Sup.)  810. 

In  an  action  for  the  death  of  a  passenger. 
platntifT  need  only  show  the  accident,  that  death 
occurred  thereby  to  the  decedent,  and  that  be 
left  a  widow  or  kindred  aurrWing  him.— Atchi- 
son, T.  A  S.  F.  B.  Go.  T.  Blder  (Ksn.  Sup.)  310. 

Bridence  hdd  not  to  show  an  agreement  that 
a  train  which  was  not  scheduled  to  stop  at  the 
station  to  which  plaintiff  boiurht  a  ticket  should 
atop  there  to  permit  plaintiff  to  alight.— Noble 
T.  Atchison,  tTa  S.  F.  B.  Co.  (Okl.)  483.  - 

In  an  action  of  tort  for  wrongful  ejection 
from  defendant's  train,  plaintiff  cannot  recov- 
er as  for  a  breach  of  contract.— Noble  t.  At- 
chison, T.  a  S.  F.  B.  Co.  (Okl.)  483. 

An  instruction  as  to  exemplary  damages,  in 
an  action  for  negligence,  which  did  not  exulain 
upon  what  conditions  negligence  would  nave 
entitled  plaintiff  to  such  damages,  Add  errone- 
ons,— Atchison,  T.  ft  S.  F.  B.  Co.  t.  Chamber- 
Uiu  (Okl.)  409. 

A  passenger  injnred  in  alighting  from  a  train 
held  not  entitled  to  exemplary  damages  under 
the  erldence.— Atchison,  T.  &  S.  F.  B.  Co.  v. 
Chamberialn  (Okl.)  499. 

Befttsal  to  submit  special  qnestionB  requiring 
the  Jury  to  state  what  amounts  they  find  aa 
actual  damages  and  what  amount  twnr  assess 
aa  punitive  damages,  hdd  erronteus.— Atchison, 
T.  ft  8.  F.  B.  Co.  T.  Chamberlain  (OkL)  498. 

CASE  MADE. 

See  "Appeal  and  Bhror.** 

CERTIFICATE. 

Of  recorder  of  deeds,  see  "Registers  of  Deeds.* 

CERTIFICATION. 

Of  Dominations,  see  "Elections." 


CERTIORARI. 

"nie  retam  to  a  writ  to  mrlew  an  order  dls- 
dtairing  a  defradani-  from  proiieaittoo  under  a 
liqnor  ordinance  need  not  set  out  the  ordl> 
nance.— City  trf  Seattle  v.  Pearson  (Wash.)  lOBS. 

A  ipeclal  administrator,  who  baa  been  ordered  . 
hy  the  district  court  to  pay  out  money  of  the  es- 
tate, is  "a  party  beneficially  interested,"  and  en- 
titled to  a  writ  of  review.— ^tate  T.  Second  Judi- 
cial District  Court  (Moot.)  269. 

An  order  of  a  district  court,  made  without  ja- 
rtsdiction,  may  be  reviewed  and  annulled  by  a 
writ  of  review. — State  t.  Second  Judicial  Dis- 
trict Gonrt  (Moot.)  258, 

The  writ  Ues  to  review  an  order  of  a  monldpal 
court  discharging  a  defendant  from  a  prosecution 
for  rioIatioD  of  a  city  liquor  ordiaaace.— Cltr  of 
Seattle  t.  Pearson  (Wash.)  1053. 

CHALLENGE. 

flw  '*7iit7.** 

CHANCERY. 

Sit  •'Araty." 

CHANGE  OF  VENUE, 

Bm  *Oliiilud  Law";  '^eoK." 

CHARITIES. 

A  trust  for  the  fonndiDs  of  an  attronomtcal 
observatory  for  a  anlverslty        not  void  as  a ' 
tmat  for  a  private  corporation,  nor  a>  creating 
a  peipetallr.->8pence  t.  Wldney  (GaU  408. 

CHARTER, 

Of  dt7t  aee  *Vmilcipal  Corporatiooi.'' 

CHATTEL  MORTGAGES. 

See,  also,  "Frandalent  Conveyancea." 
Alteration,  see  ''Alteration  of  lostnimenta.'* 
€haoj;e  of  poaKMtoi,  see  "Fmaduleot  Oobt^- 
ances," 

Effect  on  asslfniment,  aee  "Aarignnienta  for  Beo- 

efit  of  Creditors." 
On  firm  property,  see  "Partnership." 

A  sabsequent  mortgagee,  with  notice  of  a 

Glor  tnortffage,  Is  not  a  snbaequent  mortgagee 
good  fiaitb,  vrithin  Gen.  St.  18S9.  par.  8905. 
— Casner  v.  Crawford  (Kan.  App.)  41. 

A  mortgagee  Is  not  bound  by  a  sale  on  <Tedlt 
by  the  sheriff  without  bis  knowledge  or  ratifi- 
cation.— Maddoz  v.  Tague  (Mont.)  535. 

Failure  to  file  a  mortgage  given  in  good  ta\th 
does  Dot  render  it  void  as  against  subsequent 
purcliaaerB  and  mortgagees  with  notice.— Amer- 
ican Lead-Pendl  Co.  v.  Cliampion  (Kan.  Sup.) 

eye. 

A  (diattei  mortgage  given  for  a  greater  mm 
than  is  owing  by  the  mortgagor  to  secure  a  pres- 
ent indebtedness  and  future  advance  kdd  valid. 
—Bane     UartwU  (Kan.  Snp.)  961. 

A  mortgage  of  a  stock  of  clothing  and  Aimiah- 
ing  goods  held  not  to  Include  boots,  shoes,  etc— 
Bane  t.  Hartzell  (Kan.  Sup.)  961. 

One  taking'  a  third  chattel  mortgage  to  secure 
an  antecedent  debt,  with  full  kuowledpe  of  the 
other  mortgagee,  held  estoniH-d  to  contest  its  va- 
lidity.—Dodge  V.  Smith  (Kan.  App.)  990. 

Validity  of  mortgage  on  after-aoqjiired  prop- 
determined.— Dodge  V.  Smith  (Kan.  App.) 

An  assent  of  a  mortgagee  in  a  Chattel  mortgage 
preflumnl.— Day  T.  Sines  (Wash.)  1048;  Alfoid  v. 
Same,  id. 


■Lien  of  first  diattel  mortgaiie  tm  atodr  of  loodfl 
Md  to  take  priority  over  seeoad  mortgage  on  the 
same  goods,  thongh  the  latter  was  more  wecU& 
— McCord.  Brady  A  (To.  Albanr  Gomtr  tUL 
Bank  (Wyo.)  1(A3. 

Chattel  mortgage  covering  after-acqtiired  prop- 
erty is  good  if  Buc^  property  was  not  obtained  by 
'  use  of  additional  capital.— McCord.  Brady  ft  Go. 
r.  Albany  County  Nat  Bank  (Wyo.)  1003u 

The  fact  that  a  mortgagor  continued  to  dis- 
po«e  of  the  mortgaged  stock  for  bis  own  benefit, 
after  execution  of  the  mortgage,  does  not  inval- 
idate the  mortgage,  onless  the  mortgagee  con- 
sented thereto.— Fisher  v.  Kelly  (Or.)  146. 

The  statutory  provision  that  as  to  third  per- 
sons the  lin  of  a  chattel  mortgage  is  extin- 
gniahed  on  the  removal  of  the  property  to  an- 
other county,  unless  the  mortgage  is  recorded  in 
such  county  within  30  days,  u  absolute.— Tore- 
er  V.  Caldwell  (Wash.)  235. 

Under  Code  Ctv.  Proc.  1887,  t  358,  a  chattel 
mortgagee  cannot  waive  his  aeemity,  ane  on  the 
debt,  and  attach  his  debtor's  pcopertr.— Laegey  v. 

Chapman  (Mont)  80S. 

A  chattel  mortgage  referring  to  a  prior  recorded 
mortgage  for  a  detailed  descriptifm  A«Id  soffi- 
ciently  definite.— Oblcsao  Title  ft  Tnmt  Go.  t. 
O'Marr  (Mont)  809. 

A  creditor  does  not  waive  his  lien  by  attaching 
his  debtor's  proper^  wtiile  the  mortgage  is  hi 
force.- Chicago  Title  &  Trust  Co.  t.  O'Mair 
(Mont.)  809. 

A  defect  in  the  affidavit  Md  not  to  Invalidate 
!  the  mortgage  as  against  third  paitfcg,  where  the 
mortgiigee  takes  actual  pnsftesslon.— Gntcaco  TWe 
&  Trust  Co.  V.  O'Marr  (Mont)  809. 

Priority  of  liens  between  chattel  mortgages  de- 
termined.—Chicago  Title  &  Trust  Co.  t.  O'Marr 
(Mont.)  809. 

A  chattel  mortgage  Is  notice  to  third  persons, 
though  the  affidavit  thereto  is  not  signed  bv  the 
^^rtgagor  or  mortgagee.— Luta  v.  Kinney  (Nev.) 

A  chattel  mortgagee  deeming  hlmnelf  unsafe 
Ar/d  entitled  to  take  poenessian  though  the  debt 
was  not  due,  if  he  could  obtain  such  posseiwina 
peaceably.— First  Nat.  Bank  v.  Teat  (Okl.)  474. 

Where  a  chattel  mortgagee  converts  the  mort- 
gaged property,  the  measnre  of  recovery  is  the 
vnlne  thereof,  less  the  debt-barton  t.  BandaU 
(Kan.  App.)  826. 

Where  a  chattel  mortgagee  In  possMsion  of  the 

property  disposes  of  tlie  same  in  dminl  of  the 
mortgagor's  rights,  it  t«  a  conversion. — Burton  v, 
Randnll  (Kan.  App.)  326. 

Where  defendant,  interveners,  and  plalntftf  were 
in  joint  possession  of  poods  under  a  chattel  mort- 
gage, defendant,  by  attaching  the  property,  and 
selling  the  same,  held  lial)le  to  the  otbn  mort- 
gngees  for  the  conversion.— Cliicago  Title  &  Trtwt 
Co.  V.  O'Marr  (Mont)  808. 

A  mcHtgagee  of  personal  pnHMrty  In  pouM 
aion  may  recover  for  Ita  converaion  against  a 
sheriff  who  seised  it  under  attacbmento  asalnst 
tj^mortgagor.— Burchlnril  T.  Koon  (OAo*  App.) 

CHECKS. 
CHILD. 

Custody  after  divorce,  aee  "Divoroai* 

CITY. 

See  "Munldpil  CoeporatlMU.'* 

CITY  COURTS. 

See  "Oonrta." 


•rty 

900. 


CLAIM  AND  DELIVERY. 
CLAIMS. 

Anhnt  snlnied  estate,  see  "Awlgnmeiiti  for 

Benefit  of  Credltora." 
 decedent**  eataj«^  ne  "Bxecnton  and  Ad- 

ministraton." 
FW  liens,  see  "Meehaniei'  Uexu." 

CLERKS  OF  COURTS. 

It  did  not  ncnw  tiie  ftillaie  of  the  derk  of 
«oiirt  to  pa/  over  fees  to  the  state  treaanrj  that 
fer  order  vt  the  coontr  board  h«  paid  tlmn  Into 
uie  ooontr  tceaMur.— State  t.  Stanton  (Utah) 
UOO. 

ne  parment  of  fees  Into  the  state  treairatT  br 
•  eoantr  clerk  should  begia  od  April  1,  1S96.  and 
oontinoe  qnarter*jearlr  thereafter,  snd  indnde 
all  fees  collected  after  the  admimion  of  the  state 
Into  the  Union.— Sute  t.  Stanton  (Utah)  1109. 

Where  the  clerk  fails  to  pay  Into  the  state 
treasury  fees  co:iected  tar  him.  the  state  may 
■dbarmUm  25  pa-  onit.  damaires  on  the  amoant 
drilnqneift,  with  Intsteat.— State  T.  Btantui 
<Dtiil01U». 

CLOUD  ON  TITLE. 

8m  '^QnietlDK  Tttle." 

COLLATERAL  ATTACK. 

On  Jndnnent,  let  'Vndgmoit*' 

COLLATERAL  SECURITY. 

teTMget.'' 

COLLECTION. 

*'Baiito  and  BanUnc." 

COLLISION. 

Wltk  street  ear,  see  "Street  Ranroeds." 

COMMERCIAL  PAPER. 

Sm  *^BIlla  and  NoteL** 

COMMISSION. 

Of  teoketi,  see  "Brokeca." 

COMMISSIONER. 

Ooooty  commissioners,  see  "CoantSea." 

COMMON  CARRIERS. 

fla*  ••Oarrieta." 

COMMON  LAW. 

MaRhg%  see  "Marriaxe.** 

The  premmptloD  held  to  be  that  the  eommoD 
law  b  in  force  in  Indian  Territorr.— Arkansas 
City  Bank  t.  Swift  (Kan.  Sup.)  860. 

COMPENSATION. 

Of  assliniee,  see  "Aadgnments  for  BowAt  of 

Creditwe.'' 
Of  attorney,  see  "Attoiuey  and  CUeDt." 
Of  oonnty  officns,  sue  "Counties/* 
Of  tax  collector,  see  "Taxation," 


COMPETENCY- 

Of  eridnce.  see  "BWdence.* 

Of  Juror,  see  "Jmr.** 

Of  wltncaa,  aee  "Witnesses.** 

COMPLAINT. 

See  "Pleading." 

COMPOSITIONS  WITH  CREDITORS. 

See  **AsaIg^iiKntB  tat  Benefit  of  OmUtoia.** 

COMPROMISE  AND  SETTLEMENT. 

Bee  "Accord  and  Batlafactlon'*;  "Payment" 

CONDEMNATION  PROCEEDINGS. 

Sea  "Eminent  Domain." 

CONDITION. 

In  lKdl<7,  see  "Ingnrance." 

CONNECTING  LINES. 

See  "Gairlea." 

CONSIDERATION. 

Of  contract,  see  "Ocntncta.** 

CONSOLIDATION. 

Of  actkoa,  aee  "Action." 

CONSPIRACY. 

To  bUckmall,  see  "Breach  of  Marriage  Promise." 

Evidence  hfld  admiAnihle  to  show  criminal  con- 
spiracy.—Bo  rrego  T.  Territory  (N.  M.)  348. 

CONSTABLE. 

See  "Sherlb  and  Gonstablea." 

CONSTITUTIONAL  LAW. 

^  statnte  ebanglnir  the  effect  of  a  tax  deed  as 
emence  does  not  Impair  the  olillgatloa  of  the 
contract  between  the  state  and  a  prior  nnr- 
diBser  at  tax  ■ale.r—Harris  t.  Haradi  (Or.)  141. 

Sess.  T^aws  18?^.  e,  74,  which  proTldes  for 
the  sending  of  Indlficent  inptirtatea  to  an  Inntltiite 
for  treatment  at  the  expense  of  the  county,  la 
cnnRtitutionaL— In  re  uonse  (Colo.  Snp.)  117; 
Williamnon  t.  Board  of  Com'ra  of  Arapahoe 
County,  Id. 

Sees.  Lews  1885,  p.  49.  anthorlriDg  the  sec- 
retary of  state  to  make  rontracta  for  siippliea 
without  adTertUlnx  for  bids  1b  onconstitutionaL 
— Mulnix  T.  Mutual  Ben.  Ldfe  lua.  Co.  (Colo. 
Sup.)  123. 

Laws  1896,  p.  219  {Blgfat-Hoor  Law\  tw- 

bidding  the  employment  of  men  In  mines  for 
more  than  eight  hours  a  day,  heiH  within  the 
police  power. — Holden  t.  Hardy  (Utah!  756. 

I^ws  1896,  p.  219  (Eight-Hour  I>aw),  for- 
bidding the  employment  of  men  in  mines  more 
than  eight  hours  a  day,  does  not  deprive  one  of 
liberty  without  dne  proccaa  of  law.'-Holden  v. 

Hardy  (Utah)  756. 

LflWB  lSi)6,  p.  219  (Eight-Hour  I«wV,  for- 
bidding the  employment  of  men  in  mines  more 
than  eight  hoars  a  day.  Is  not  a  denial  by  the 
state  of  tlie  equal  protection  of  ita  laws.— Hot- 
den  T.  Hardy  lUtah)  766. 


executed  prior  to  tti  paasacfe— State  t. 
(Or.)  786w 

The  act  anthorfadng  the  establishment  and 
■uaintenaDce  by  the  state  of  an  insane  asylum  in 
eastem  Oregon  is  in  TioIatioD  of  the  constitu- 
tional proTisi<xi  requiring  ail  public  institutions  to 
he  located  at  the  seat  of  goTerumeut— State  t. 
MetKhan  (Or.)  791. 

Act  April  28,  1880,  proTiding  for  the  recoTcry 

of  damages  against  liirectora  of  mining  corpora- 
tions fnr  failnre  to  pns<t  weekly  reports,  is  con- 
Btitutional.— MilE?!!  v.  Woodward  (Cal.)  1076. 

.Soss.  r.aw9  189(i,  p.  219,  g  2,  regiikitinp  hours 
of  pniployinpnt  in  mines,  is  constitntional. — State 
T.  IloMen  (Utah)  1105. 

An  ordinance  prohibiting  barl>er8  from  work- 
iiiK  on  Sondar.  kM  oaocnutitiitioiiaLr-Oitr  of 
l^coma    Kndi  (Wu^) 

T^aws  ISrtFi,  pi.  aat^ttizing  formation  of 

dikin;.'  di>trir>t8,  ud  ftv  mocial  anscssniontR  on 
pn)[MTty  lienrfited,  is  constitutional.— Hanson  t. 
Hummer  (Wasb.)  332. 

SiJttute  prohibiting  the  maintenance  of  public 
ferriefi  within  a  certain  distance  from  others 
previously  established  does  not  confer  special 
privileRes,  and  is  constitutional.  —  Fortain  v. 
Smith  (Cal.)  381. 

Act  changing  the  botmdariea  of  jndldal  dis- 
tricts Md  oMurtftntkmL— State  t.  Biiak  (Warti.) 
887. 

Act  Hvdi  80,  1874.  proriduig  that,  if  either 
a  bnsband  or  wire  becomes  hopelessly  Insane,  the 

probate  court,  on  application,  may  permit  the  ap- 
plicant to  Ki'll  or  mortcnge  the  homestead.  Is  con- 
stitutional.—Kitler  V.  Regan  (Cal.)  820. 

A  party  han  no  vested  right  in  the  statutory 
privilege  of  appeal. — North  Point  Consolidated  Ir- 
lintioD  Co.  T.  A  Salt  Lafae  Gual  Oo. 

(UialO  83i!  SbstBaa    Onmor,  Id.  n& 

CONSTRUCTION. 

Of  contTact,  see  "Contrada.* 

Of  deed,  see  "Deeds." 

Of  IMN.  wm  "Landlori  Tauurt." 

CONTEMPT. 

Contempt  proceedings  against  a  respondent  fbr 

disregarding  a  judgment  of  ouster  from  an  office 

are  not  stayed  by  the  giving  of  a  htmd  on  appeal 
from  Buch  judgment.  —  Fawcett  v.  Supmor 
Court  of  Pierce  County  (Wash.)  389. 

CONTINUANCE. 

Ib  criminal  euw,  «ae  "OHmbMl  law.** 

Necessary  atwenea  of  one  ot  a  party*!  comuKl, 
in  a  county  where  Imt  two  toma  of  court  are 
held  a  year,  doea  not  entide  party  to  a  con- 
tinnanee  as  a  matter  of  law^IuyncMi  v. 

Camplhig  (Colo.  Sop.)  689. 

In  the  absence  of  a  showing  tii  cause.  It  is 
proper  to  refuse  to  contlnnc^  OQ  the  amendment 
of  an  answtt  so  aa  to  net  np  a  new  defense,— 
Diebold  Saftt  *  hw±  Oo.  t.  Holt  (OkL)  612. 

CONTRACTS. 

8Be*  iSKl  rAMdgBBwnts^  **AidfainMOtt  tut  Ben- 
efit of  Creditors*;  "BHls  and  Notes":  "Bonds"; 

"Cancellation  of  Instmmrnts":  "Curriers"; 
"Ohuttel  Murtgaycs":  "Df.ilM";  "Frauds,  Slat- 
ate  of";  "Fraudulent  Conveyances";  "Insur- 
ance"; "Interest":  "Lradloid  and  Tenanf; 
"Master  and  Sernnt";  «*M«rlgagu";  'Tart- 


dor  and  Purchaser." 
By  county,  see  "Countlea." 
By  state,  see  "States." 

Cancellation,  see  "Cancellation  of  Instrarnenta." 
Consideration  of  note,  see  "Bills  and  Notes." 
C<Hutmctl(Xi  of  guaranty,  see  "Guaranty." 
Creating  monopolies,  see  "Monthlies." 

Law   impairing  obligation,   see  "Constitutional 
I^aw." 

Measure  of-  damages  for  breach  of,  see  "Dam- 
ages." 

iisiteeiBc  performance  of  unilateml  OOntTaCt,  M 

"Specific  PerformaDce." 

Id  an  action  for  breach  of  a  contract,  a  part 

only  of  which  is  in  writing,  plaintiff  should  al- 
lege execution  of  a  parol  agrei  inont.— American 
Bridge  &  Contract  Co.  v.  Bullen  Bridge  Co. 
(Or.)  138. 

Where  a  loss  occurs  from  the  failure  of  one 
pttrty  to  fulfill  its  part  of  a  contract,  it  cannot 
ri'CfiTcr  the  loss  from  the  other  party. — McCor- 
mick  Harvesting-Mach.  Co.  v.  Reiner  (Ivan. 
App.)  539. 

A  contractor  hdd  not  required  to  pay  for  a^w- 
ices  fsndmd  Um  under  contract  antiJ  km  z«- 
ceived  pBymeat^-Oaaitidy  r.  I^l6r  (OliL)  6O0l 

The  relinquishment  of  a  preferment  right  of 
entry  on  public  lands,  and  an  agreement  to  adi 
personal  property,  held  a  valid  considuatlon  for 
a  contra<A.r-TeenmB^  Stata  ^idc  t.  Maddaa 
(Okl.)  568. 

A  contract  for  redudng  ores  htU  net  to  mder 

the  contractor  liable  for  mineral  left  fai  the  tall- 
iugs.— Gnild  Gold-Min.  Oo.  t.  Mason  (Cal.)  901. 

Where  a  building  contract  refers  to  pkus 
signed  by  the  parties  for  a  description  of  the 
builiiing,  and  there  are  no  plans  signed  by  t)i" 
parties,  the  contract  is  incomplete,  and  will  not 
support  a  reooTeiT,  and  cannot  be  completed  by 
puu  «¥ldnice.— Dtmadly  t.  Ad»ms  (Oil)  916. 

A  bcKTOwer  of  money  could  not  defend  an  ac- 
tkxa  on  note  and  mortgage  given  to  secure  the 
loan  on  the  ground  that  the  money  did  not  belong 
to  ths  lender,  and  that  Iw  lud  no  anttmity  to 
loan  It—Uar«iall  T.  Muqihy  (Kan.  App.)  973. 

An  agreement  by  one  engaged  to  be  married  tt 
pay  a  third  person,  if  be  induces  the  carrying  out 
of  the  contract,  cannot  be  enforced. — Morrison  t. 
Rodgers  (Cal.)  1072. 

If  a  cause  of  action  is  based  on  a  contract, 
the  contract  most  be  pleaded.— AtchlsiHi,  T.  « 
8.  P.  R.      T.  Phelps  (Kan.  App.)  188. 

A  suspension  of  work  under  a  contract,  con- 
trary to  its  terms,  if  rendered  exensalile  by  act 

of  God.  is  not  a  breach  of  the  contract. — Asplund 
V.  Mattson  (Wash.)  341. 

A  contract  giving  an  option  for  the  porcliaat 
of  a  mine  held  based  on  a  sufficient  conddstn- 
tion.— Clamo  v.  Grayson  (Or.)  42Q. 

CONTRIBUTION. 

Basia  of  an  action  for  contribution  between 
stockholders  in  a  distilling  corporation,  on  ac- 
count of  taxes  on  spirits  diatUIea  tqr  the  coiiMia- 
tion,  collected  by  the  United  States  from  piain- 
titfa,  considereiG. — Wolters  v,  Henningsan  (Cal.) 
277. 

In  an  action  to  enforce  contribution,  a  judg- 
ment against  plaiiitills,  on  an  indebtedness  for 
which  plaintiffs  and  defendants  were  jointly  and 
severally  liable,  together  with  an  execution  is- 
sued thereon,  and  levied  on  proper^  of  plain- 
tiffs, is  admissible.  —  Wolters  T.  Hennlngsaa 
(Cal)  277.  . 

CONVENTION. 

8se  "BlMaQM." 


CONVERSION. 

Wn^nl  conmrion,       *Trn)Ttr  aid  OoBTer- 

CONVEYANCES. 

See  "Ohtttd  Mortngd";  *a>eeai"!  *^iidii- 
leat  GonmuiGe?*;  **Mortgag«^;  ''Silei^: 
"VcDdor  ud  PnTduKr." 

CONVICTS. 

OompetKtejr  u  wlliui  i.  m  "Wttnenaa" 

CORPORATIONS. 

See.  ako,  "Banks  and  Banking;  'tMet^; 
"inBunuice*';  "Mnnidpal  Ooipontloiu";  "BaO- 

ContriboUon  between  vtockfaoldere,  aee  •'Oontribn- 

tion." 

Damagei  for  conyenlon  of  vtock,  eee  "Trover  and 

GonTenioD." 
V«ms  of  action  agalnit,  wtt  "Venna.'* 

Stockboldera  mmj  ane  to  reatrain  a  corpora- 
tion from  mlsappropriatiDC  <ta  fnnda.— People's 
SaT.  Bank  t.  Colorado  Mln.  BzdL  ^g.  Go. 
<Colo.  App.)  620. 

Two  or  nwre  creditors  of  an  tnolTCDt  ooRKHtt- 
tfon  may  proceed  toieetlur  against  the  stodliold- 
«r  to  enforce  hto  statntwr  liability.— Baist  t.  Cit- 
teens'  Sav.  Bank  (Kan.  App.)  71& 

A  craiKratlon  may  legallr  receire  its  own  stock 
in  parment  of  a  debt  dne  it,  ^riien  taken  in  good 
faitii  to  protect  it  from  losa.— Barto  t.  Nix 
(Waah.)  IGSS. 

A  director  of  an  inaolTent  bank  cannot  set  up 
in  an  action  to  collect  payment  for  stock  held 
by  him  a  secret  agreement  between  him  and  the 
bank  that  be  ehonM  not  pay  for  the  stodt,  but 
hold  it  for  the  eorporatlaL— Barte  t.  Nix  (Wash.) 
103S. 

A  stot^  subscription  coostmed,  and  hdd  to  pro- 
Tide  for  a  cash  payment  and  certain  balance  on 
call.— Ventnra  &  O.  T.  Stf.  Go.  t.  ColUns  (Gai.) 
287. 

llqnity  will  follow  corporate  assets  frandn- 
lently  dlrerted,  and  apply  them  to  the  payment 
of  corporate  creditors.  —  Craig  r.  Galif omia 
TlneyaM  Go.  (Or.)  421. 

Unpaid  snbscripttons  to  flie  atoA  of  a  e<»^ 
poration  are  in  equity  a  trust  fond  for  the  ben- 
efit of  <Teditora.— AlbriHt  T.  Tens,  S.  F.  ft  N. 
B.  Go.  (N.  If.)  44& 

CORPUS  DELICTI. 

Froo<of.  see  -CHndnal  Law." 

COSTS. 

In  divorce  eases,  see  "EWTorce." 

In  tiie  absence  of  statnte,  costs  on  aweal  In  a 
crlmlaid  caae  cannot  be  taxed  against  the  oonn- 
ty.— Boykin  t.  People  (Colo.  Snp.)  636. 

Under  Oode  1887.  |  407,  the  supreme  court 
cannot  authorise  taxation  of  costs  in  a  criminal 
case  aninat  a  coontr^BoyUn  t.  Peojde  (Oolo. 
Sup.)  685. 

Ad  attachment  creditor  who  refnaes  to  snr- 
render  the  attached  property  to  a  receiver  on  the 
setting  aside  of  bis  attachment  will  not  be  al- 
lowed costa. — Compton  t.  Schwabacher  Bros.  & 
Co.  (Wash.)  838. 

On  oppenl  from  a  Judgment  to  enforce  a 
meehanle'B  lien  the  snpreme  coart  cannot  direct 
the  superior  eoort  aa  to  attorney's  fees  incuxred 
oa  the  appeal.— San  Joaquin  Tjombw  Oou  t. 
WeltoD  (Cal)  10S7. 


The  refusal  of  the  court  to  require  creditors 
objecting  to  the  allowance  of  an  assignee's  ac- 
count to  give  security  for  costs,  Md  iwt  reverri- 
ble  error.— Branch  t.  AmtticanNat.  Bank  (Kan. 
Bnp.)  SOS. 

COUNSEL. 

See  '■Attorney  and  CUent" 

COUNTERCLAIM. 

See  "Set-Off  and  Coonterclalm." 

COUNTIES. 

County  warrant,  see  "Bills  and  Notes." 
Uandamns  to  compel  commission  era  to  lery  tax 
to  pay  Jadgmait^  aee  "Handamna.** 

Under  a  statute  requiring  contracts  for  public 
buildings  to  be  let  to  the  lowest  bidder,  oo  plans 
and  specifications  adopted  by  the  boaid,  a  ccn- 
tract  let  on  bids  in  which  eadi  bidder  furnished, 
and  hid  on,  his  own  spedflcations,  ia  illegal.— 
Brtle  T.  Leary  (CaL)  1. 

A  contract  by  the  snperrlsors  iriA  the  comi- 
ty clerk  to  pay  the  latter  a  commission  fbr  col- 
lecting claims  of  the  county  held  Toid,  as  an 
attempt  to  increase  the  clerk's  compensation, — 
Power  T.  May  (GaL)  6. 

The  snperrteors  have  power  to  employ  an  at- 
torney  to  collect  a  claim  due  the  county  from  tihe 
state.— Power  v.  May  (Cul.)  6. 

The  cella  of  a  Jail  are  a  part  of  the  building, 
and  a  contract  rar  their  construction  mast  be 
let  in  accordance  with  the  proTlslons  of  statute 
for  conrtrncting  pnblle  baUdingt.— Ertle  t. 
Leary  (Cai.)  1. 

The  county  government  act  of  1893  does  not 
apply  to  the  city  and  county  of  San  Frandsco, 
so  Car  as  mnnlctpal  officers,  Justioes  <tf  the  peace, 
and  judges  of  the  police  court  are  ooacemed.— 
Kahn     Sutro  (Cal)  87. 

An  aweal  lies  from  a  decision  of  the  conn^ 
board  that  an  election  under  the  herd  law  u 
a  resubmission  to  the  voters. — Board  of  Com'n 
of  WashiU  County  t.  Haines  (Oki.)  561. 

A  conuty  cannot  sue  to  prevent  action  under 
a  tax  law  on  the  ground  that  the  law  dis- 
criminates  against  individual  taxparers  of  the 
county.- Board  of  Gom'ra  of  Arapahoe  Gonnt7 
T.  Hclntire  (Colo.  Snp.)  638. 

County  treasurer's  ludorsement  of  school-dis- 
trict warrant,  under  Act  March  10,  1808.  I  7.  is 
not  a  goaranty  of  its  genuineness,  on  whidi  he  Is 
liable  to  an  aasignee  of  the  warrant.— Roberti  T. 
Presoott  (WashO  642. 

It  h  not  essentia]  that  the  sigaers  of  a  petitioQ 
to  a  county  board,  asking  the  creation  of  a  new 
Justices*  precinct,  shouu  describe  themselves 
^erehi  as  Totem— Morris  t.  Fe<9le  (Colo,  ^ip.) 

When  county  commissioners  cannot  be  enjoin- 
ed from  issuing  a  duplicate  certificate  of  county 
Indebtedness  where  the  original  has  be«i  lost. — 
Hayes  v.  Davis  (Nev.)  868. 

An  adjudication  aa  to  the  indebtadneea  of  a 
county  created  out  of  another  county  held  not  a 
bar  to  a  future  action  fo"  a  demand  not  sub- 
mitted.—Orange  County  T.  Los  Angeles  Gonnty 
(Cal.)  178. 

Fees  and  other  compensation  of  county  clerks 
nnder  the  statute  considered  and  determined.— 
Leonard  v.  Board  of  Com'rs  of  Garfiekl  County 
(Colo.  App.)  216 

In  determining  a  coun^  indebtedness,  thne 
should  be  deducted  the  cash  assets  of  the  county, 
the  smount  of  taxes  assessed  tor  the  corrent 
year,  and  the  amount  of  unpaid  taxes  on  rolls 
for  prior  years.  — Kelley  T.  Pieros  Qaaatj 
(Wash.)  268. 


Mudffett  (Wash.) 

After  an  adjudication  commiMioners  as  to 
the  indebtedneaa  on  diriflcn  of  a  county,  the 
conrta  have  no  jnrladictioa  to  determine  aa  to  an 
aaset  omitted  by  mifttakt. — Orange  County  t, 
Loa  Aogelee  County  (Cal.)  173. 

A  board  of  county  auperriBora  may  employ  an 
expert  to  examine  the  books  of  county  omcera.— 
Barrta  t.  Gibbina  (Cal.)  292. 

Compenaatlon  of  anperrlaor  of  couDty  of  the 
forty-aecood  clasa  Hmlted  to  $400  per  annum 
for  all  aerTiees  In  any  one  year,  both  aa  per 
diem  and  mileage.  —  Qiapin  v.  Wlllcox  (CaL) 
457. 


COUNTY  BOARD. 


*H9pDiitIei." 


COURT  OF  APPEALS. 


COURTS. 


See.  Klwo,  "Jutleei  ot  the  FUce^;  '^Bemonl  of 
Cannea." 

Ghanfrinir  bonndariea  of  Jodldal  Aitrlet&  lee 

"Cottstltiitional  Law." 
Control   over  state  harbor  commlsdoners,  see 

'*NnTiraUe  Waters." 
iMscretiun  of  court,  see  "Appeal  and  Efrror." 
Improper  remark  by  the  court,  see  "Triai." 
Leave  of  court  to  sue.  see  "ReceiveiB.*' 
MandamoB  to,  aee  "Uandamna." 
Trial  br  the  court,  aee  rTriaL" 

The  anperior  court  haa  Jnrlfidictton  of  an  ae* 
thm  where  the  mim  for  which  Jadirmeiit  hi 
prayed  exceeds  $300.  though  the  separate  items 
sued  for  are  each  less  than  that  ■am.— Yeatora 
County  V.  Clay  (CaL)  0. 

A  diatriet  Jndce  may  dlarharfre  an  attachment 
■t  diambcn.--MotfetC  t.  Boydatnn  (Kan.  App.) 

Hie  BUDldpal  court  of  Rpokane  hM  to  have 
Jorindictlon  to  try  a  person  tor  assault  and  bat- 
tery.—State  r.  (Sleaaon  (Waith.)  1(H3. 

The  Kansas  court  of  appeals  has  no  Jurisdiction 
of  a  writ  of  error  on  a  judmnent  refusing  to  dis- 
charge  petitioner  on  habeas  corpus. — Stevens  v. 
Moore  (Kaa.  App.)  lOlL 

JnrffidlctioQ  In  divorce  over  property  awarded 
the  wife  will  be  presumed  m  the  alanwe  at  s 
fibowing  tn  th*  amt*u7.— Owsey  t.  fflmpwn 

(AVash.)  233. 

The  dintrict  court,  as  a  court  of  probate,  is 
without  jtiriKdiction  to  direct  the  payment  of  a 
claim  aeninst  an  estate  by  a  apcdal  adaiohitra- 
tor.  —  Stnte  T.  Seoond  Jadldal  IMatriet  Oonrt 

(Mont.)  259. 

Under  Comp.  lAwa,  |i  542,  543,  proceedings 
at  the  specini  term  are  not  invalid  because  it  is 
coiitinu'Hl  l)eyond  the  time  Sxed  for  the  regular 
terms  of  other  counties  of  the  district. — Borrego 
».  Territory  (N.  M.)  349. 

The  supreme  court,  by  granting  a  writ  of  error 
lu  a  criminal  case,  iiini  a  suixTsccjens  on  conditiim 
tliat  df'feudaiit  enter  into  n  reuoirnizniiee,  ao- 
quires  sole  jurisdiction.— People  v.  Diytritt  Cuurt 
Of  Arapahoe  County  (Colo.  Apii.)  844. 

Where  a  person  ia  convicted  of  the  riolation 
ftf  a  city  erdloanee  which  la  aaeoaatltntloBal 

aa  a  regntntlon  of  state  commerce,  the  district 
court,  silling  with  the  [lowera  of  the  district 
court  of  the  T'niled  States,  hiis  jurisdiction  to 
discharge  him  from  imprisonment  oa  habeas 
eorptia.— Baxtar  t.  Viomaa  (OU.)  47Su 


The  probate  court  has  no  jurisdiction  to  ren- 
der a  judgment  dedaring  an  assignment  Doder 
the  statute  null  and  void.— Farlln  &  Oreodorff 
0>.  T.  Schram  (OkL)  400. 

An  appeal  lies  to  the  district  court  from  the 
finding  of  the  couuty  court,  under  Act  18^.  i  8, 
in  annexRtion  proceedings. — Phillips  T.  Corbin 
(Colo.  App.)  224. 

Partlea,  by  waiving  all  queations  raiaed  be- 
low, except  a  constitutional  qaestion.  cannot 
give  the  Bupreme  court  jurisdiction  when  the 
case  might  be  dinroaed  of  on  other  gronnds. — 
Board  of  Com'rs  ox  Arapahoe  Gonntr  t.  McIhiIk 
(Colo.  Sup.)  638. 

COVENANTS. 

See  "Dmd^i  'Vendor  and  Porcfaaav.** 

COVERTURE. 

8«  "Hubuid  and  Wlfa." 

CREDIBILITY. 

Of  iiltnsBS,  aee  -Witneeasa." 

CREDITORS. 

See  "Aaalimmrati  tor  B^neftt  «t  GkcdMon*; 
■•Gnditon'  Hutf* 

CREDITORS'  SUIT. 

A  credltCM-  who  has  obtained  an  attadmcnt 
lien  not  yet  reduced  to  jndgmnit  is  a  prt^ier  paz^ 
ty  to  a  creditor's  suit,  whose  rights  may  be  ni»> 
tecttd  bv  the  decree. — Shanks  T.  Slman  iKan. 
Sup.)  774. 

Where  an  attadiment  la  held  void  aa  to  *nb- 

sequent  attaching  creditors  who  were  joined  b 
a  suit  to  set  it  aside,  the  funds  will  be  distrib- 
uted among  them  pro  rata.— Craig  v.  Galifomia 
Vineyard  Co.  (Or.)  421. 

Unless  otherwise  provided  by  statute,  a  eied- 
itorfl'  bill  must  set  forth  a  judgment,  and  exe- 
cution returned  anaatii&ed,  or  show  that  it  was 
iuiposrible  to  obtain  judgment  in  any  court 
within  th«  ierladletloa  wbem  tfao  un  ta  Oed.- 
Alhright  T.  Texas,  8.  F.  ft  N.  R.  Co.  (N.  M.) 
44S. 

CRIMINAL  LAW. 
See,  also,  "Bnil":  "Indictment  ud  latenatlaa*; 

"Jury":  "Witnesses." 

Oriminnl  lil>el,  oee  "Libel  and  Slander." 

Illegal  liquor  sales,  see  "Intoxicating  IJqnora." 

I'anicidar  crimes,  see  "Bastards";  "Bigamy"; 
"Burglary";  "Conspiracy";  "Cruelfcr  to  Ani- 
mals ;  "Emberxlement  ;  "False  Pretenses"; 
'Toimiy":  "Homldde";  "Larceny":  "Lasdvlr 
ons  CohBhItatlon";  "Obsppulty" ;  "Rape";  "Ee- 
cfiviiie  Stoh'Ti  (Jond'?":  "Kobbery." 

Ttci'o^'rii/.mre       iiiipt'iil,  s.v  "Appeal  Mtf  flkHF.** 

Taxation  of  co8ts,  see  "Costs." 

Traill  wrecktaut.  see  "RaUraads.'* 

Veidtef  !■  wMifj  oun  mm  "BobbMy.** 

Under  Act  Cong.  March  8,  ISSt.  u  Ta/Otn 
ia  ameaahle  to  state  jurisdiction  for  tlte  moi^ 
der  of  another  Indian  ootside  of  the  reaem- 
tioD.— Pablo  T.  People  (Colo.  Sup.)  838. 

Indorsement  of  the  name  of  a  witness  on  the 
infuniiulion  after  Bwt'Jiring  of  the  jury  held  not 
ground  fur  KversaL— idtate  T.  Uol«ilKer  iWadL) 

vast. 


^nie  htxrinti  of  a  BMrtfan  to  qoadi  mmt  be 
made  in  the  presence  at  the  defendaat— IState  T. 
Clifton  (Kan.  Sup.)  715. 

The  officer  taUng  chaise  of  the  J1U7  must  be 
•worn  aa  miuirt>d  by  Cr.  Code,  i  SST.—fitate 
T.  McCoimiok  (Kaa.  Sap.)  777. 

The  fact  that,  when  an  Information  ma  filed, 
the  record  of  the  defendant's  preliminair  exam- 
ination and  commitment  had  not  been  &\ed,  to  not 
a  fatal  objection  to  the  iaformfttion.  where  the 
examination  had  been  held,  and  the  order  of  cora- 
mitmeot  had  been  entered  on  the  docket  of  the 
mafftotrate.— People  r.  Tarbox  (Cal.)  896. 

The  juriadiction  of  offlreni  who  are  made  ex 
officio  examining  mafcistnites,  as  anch,  ia  de- 
rived from  the  comititution  and  statutor?  pro- 
▼iHionB  on  that  sabject,  and  not  from  the  atat- 
atea  relntive  to  their  Tarlooa  offices. — People 
T.  Greapi  (Cal.)  863, 

On  a  cnDTlctton  of  maMiig  and  panrinr  a  flc- 
tltloufi  check  with  Intent  to  defrand,  a  JndK- 
ment  of  conrietion  of  fDrKerr  cannot  be  altered. 
—People  T.  Epidnger  (CaL)  97. 

AnrnlpuaoBt  kmA  pleaa. 

It  ia  error  to  place  def«dant  on  trial  for  felonr 
wHhoot  amiimment  or  plea  where  he  doet  not 
waive  the  tame.— State  T.  Baker  (Km.  Bnp.) 

W7. 

There  need  not  be  the  mine  fullneea  of  state- 
ment in  the  warmnt  or  preliminarr  peperB  char- 
ging a  pnbllc  offense  that  to  required  In  the  la- 
ZormatkML— 8tate  v.  Baker  (Kan.  Sm>.)  947. 

Amendment  of  the  record  in  a  criminal  case  to 
show  arraiKoment  and  pleas  of  not  giiiltr  hfid 
warranted. — Borrego  t.  Territory  (N.  M.)  346. 

▼enne. 

A  district  conrt  of  the  connty  where  the  felony 
had  been  committed  had  jurisdiction  to  try  the 
defendant,  though  originally  arrested  In  another 
oonnty  withont  a  wanant.— State  t.  liar  (Kan. 
Sup.)  7UU. 

ItefnsAl  of  a  change  of  venne  beeanee  of  al- 
leged prejudice  of  a  commnnlty  Md  juattHed. — 
State  v.  Pomeroy  (Or.)  797. 

The  granting  of  an  order  for  a  change  of  venae 
la  in  the  discretion  of  the  ooort.— State  t.  Pom- 
eroy (Or.)  797. 

Continnajioe. 

Refusal  of  a  eontinaance  n  a  marder  ease 
hfU/  not  an  sbnse  of  diacretion.— State  t.  Aabell 
OUn.  Bnp.)  77U. 

Where  a  year  elapsed  between  an  Indictment 
and  the  trial.  dnMug  which  both  prosecution  and 
defense  searched  withoQt  success  for  certain 
witnesees,  it  was  I'ot  error  to  refiiw  a  further 
eoatinuaaoe,— People  v.  Sandraa  (CaL)  188. 

Conduot  of  trial. 

Refusal  to  admit  evidence  In  rebnttal  In  a 
criminal  case  is  io  the  discretion  of  the  court. — 
Bonego  v.  Territory  (N.  U.)  349. 

Under  St  1803.  |  5237.  It  was  error  to  per- 
mit a  jary  to  take  to  their  rooms,  wtiile  delib- 
erating, the  arms  used  by  defendnnt.  and  the 
clothing  worn  by  deceased,  with  ballet  holes 
therein.— Hensiag  v.  Territory  (Okl.)  SU9.. 

A  defendant  cnnnot  complain  of  an  order  ex- 
dnding  the  public  from  his  preliminary  exam- 
Inatitin.  which  was  made  at  hb  reqoeit. — People 
T.  Tarbox  (CaL)  89ft. 

Objections  to  evidence  held  Ininffident.— State 
T.  Asbeil  (Kan.  Sup.)  770. 

The  exclusion  from  the  court  room  during  the 
trial  of  all  except  menihers  of  the  bar.  law 
students,  officers  of  the  court,  and  witnesses 
does  not  prevent  the  trial  from  being  a  public 
one.— Benedict  t.  People  (Colo.  Sup.)  637. 

The  correction,  by  a  none  pro  tunc  order,  of 
ao  omisiiion  or  false  entry  in  a  record.  Is  not  lim- 


ited to  the  term  at  which  the  transactioii  ocoor- 
nd^Borrego  T.  l^rritory  (N.  M.)  S49. 

The  order  In  which  evidence  Is  admitted  hi  a 
criminal  trial  Is  largely  discretionary  with  the 
trial  court— People  v.  WUteman  (Cal.)  98. 

Permitting  special  counsel  to  assist  in  a  prose- 
cution is  not  a  ground  for  reversal.— Stat*  v. 
Etowood  (Wash.)  727. 

The  prosecnting  attorney  may  properly  remark 
that  defendant's  flight  might  be  considered  bf 
the  Jury  in  detomhiliig  hto  gdlt.— People  T.  Bom 

(CaU  1059. 

Counsel  may  properly  commmt  in  argument 
upon  any  evidence  which  is  properly  before  the 
jury.— People  7.  Sanders  (Oal.)  153. 

It  Is  improper  for  oonosel  for  the  prosecution 
to  comment  in  argument  on  the  failure  of  a  de- 
fendant to  testify  on  any  particnlar  point— Peo- 
ple T.  Sanders  (Oal.)  153. 

Evldenoe. 

Where  a  statute  forbids  the  doing  of  a  certain 
act,  and  says  nothing  about  intent,  proof  of  crim- 
inal intent  to  unnecessary.— State  t.  ZichfcU 
(Nev.)  802. 

Testimony  of  witnesses  shown  to  have  been 
in  the  vicinity  that  they  did  not  see  a  team  and 
vehicle  claimed  by  defendant  to  have  been  In  a 
certain  place  to  admiasible^People  v.  Sanden 
(CaL)  IBS. 

Evidence  In  tebuttal  ktU  admissible,  the  ob- 
jection going  only  to  ka  welgbt— Faoi^  w. 

Crespi  (Cal.)  868. 

In  a  criminal  trial,  cridence  which  to  materi- 
al to  the  issoe  to  not  rendered  Inadmissible  br 
the  fact  that  it  temls  to  prove  defendant  guilty 
of  another  crime.— People  v.  Sanders  (Cal.)  153. 

The  defense  in  a  murder  ease  being  soicidi^ 
and  the  hair  around  the  bullet  hole  In  deceaaed'a 

head  not  being  singed,  a  witness  who  made  ex- 
periments by  shooting  at  human  hair  with  a 
pistol  fonnd  near  deceased  might  testify  to  tha 
results.— State  v.  Asbell  (Kan.  Sup.)  770. 

Where  the  existence  of  a  person  testified  to 
by  a  defendant  is  qucRtioned  by  the  prosecution, 
it  may  show  that  efforts  to  find  such  person 
have  been  made,  and  were  anaaccesstiiL— Peo- 
ple V.  Sanders  (Cal.)  153. 

Evidence  offered  by  a  defendant  held  errone- 
ously ezclnded.— People  v.  Sanders  (Cat.)  153. 

A  medical  expert  who  examined  the  body  of 
deceased  may  give  hto  opinion  as  to  whether  the 
wound  was  produced  kr  a  near  shot,  the  de- 
fense being  suicide.— State  v.  Aabell  (Kan. 
Sup.)  770. 

When  drcnmstantlal  evidence  alone  to  relied 

on,  it  mnst  satisfy  the  jury  beyond  reasonable 
doubt— Territory  ».  L«rmo  (N.  M.)  16. 

Proof  of  the  corpus  delicti,  to  authorize  proof 
of  admlsdons  to  be  rec^ved,  need  not  ooonect 
the  defendant  with  the  commlsfdon  of  the  of- 
fense.- People  v.  Tarbox  (CaL)  896. 

—  Aooomplioe  testimoiiT. 

Uncorroborated  testimony  of  accomplice  Md 
Insufficient  to  convict— People  T.  Uain  ((3aL) 

612. 

Evidence,  on  trial  for  robbery,  hdd  a  suffi- 
cient corroltoration  of  that  of  an  accomplice 
to  warrant  conviction.— People  t.  Barker  (CaL) 
601. 

Facts  otherwise  In  erUcnoe  heUt  to  oorroba- 
rate  the  evidence  of  an  acaunpHca^Fcoplc  t. 
Armstrong  (Cal.)  611. 

Plight  of  defendant,  as  a  circnmstaace  cor- 
roborative of  HQ  accomplice's  testimony.  Is  for 
the  jury.— People  v.  Armstrong  (Cal.)  611. 

Instructions  held  to  inform  the  jury  that  there 
could  be  no  conviction  on  the  nncorruborated 
evidence  of  an  accompUce.^People  j,  Arm- 
strong (Cal.)  61L 


firror  canaot  be  predicated  on  a  failure  to 
giTC  nnrequested  iiurtrnctioiii.— Miller  t.  Peo- 
ple .(Colo.  Snp.)  IIL 

"To  which  instrnctiona  and  each  and  all  there- 
of, and  to  each  and  ererj  paragraph  thereof,  the 
defendants  then  and  there  duly  excepted,  aa 
an  exception,  is  too  general. — HUler  t.  People 

(Colo.  Sup.)  ill. 

A  refusal  of  an  Instruction  which  had  already 
been  giren  in  substance  is  no  ground  for  re- 
versal.—Benedict  T.  People  (Colo.  Sup.)  637. 

The  refoaal  of  an  iostnietion  giving  the  es- 
tablished and  approved  definition  of  reasoDable 
donbt,  and  the  giving  of  one  Instead,  stating  that 
such  doubt  must  be  one  based  on  "common 
sense,"  is  error.— People  t.  Paulsell  (CaL)  734. 

An  instruction  that  the  jury  have  no  right 
to  reject  the  testimony  of  the  wife  of  the  ac- 
cused because  she  would  have  a  stroiiE  motive 
to  give  the  moat  faTorabte  coloring  to  the  facts 
Md  prejndidal  mor.— State  t.  Pomeroy  (Or.) 
797. 

Inatructlon  as  to  a  defense  of  insanity  Md 
proper.— People  T.  Larrabee  (CaL)  922. 

Instructions  as  to  the  testimony  of  an  accom- 

SUce  Md  without  prejadidal  error.— State  t. 
IcDonald  (Kan.  Sup.)  966. 

It  U  not  necessary  in  a  charge  to  nse  all 
the  words  of  the  statntoir  d^nitlon  of  the  of- 
fense.—State  T.  McDonald  (Utah)  872. 

Where  no  evidence  Is  Introdnced  by  defendant, 
and  the  evidence  shows  condusivdy  that  defend- 
ant is  guilty,  pMsible  error  In  the  instrnctiona  Is 
without  prejudice.— State  t.  WitlieTow  (Wash.) 

1035. 

An  Inatmction  with  reference  to  the  credit  to 
be  given  reapective  witneasee  hdd  not  a  comment 
on  evidence.— State  t.  Carigr  (Wash.)  1050. 

Charge  on  reasonable  donbt  hHd  proper.— Peo- 
ple V.  Ross  (Cal.)  1069. 

The  use  of  the  words  "wholly  sittisfied"  in  de- 
fining reasonable  doubt  are  not  ground  for  re- 
versal where  they  could  not  mislead  the  jury 
when  taheu  with  the  rest  of  the  charge.— Peo- 
ple    Ross  (C!aL)  1069. 

A  charge  that  the  question  of  adf-defenae  is  not 
in  the  case  hdd  not  ground  for  reretsaL— Peo^e 
r.  WorthingtOB  (Cal.)  1061. 

Instructione,  where  defendant  hat  pleaded  in- 
sanity, hdd  properly  given  i»  that  lame.— People 

V.  McCarthy  ((Jal.)  1073. 

Instruction  in  a  prosecution  for  forgery  AeZd 
properly  refused.— People  v.  Sanders  (Cal.)  153. 

The  fact  that  the  genuineness  of  a  letter  In 
evidence  is  not  directly  impeached  does  not  war- 
rant an  instruction  that  it  must  be  considered  as 
genuine  where  other  evidence  tended  to  estab- 
ush  facts  disprovmg  its  Benuinenesa.-^PeoDle  v. 
Sandera  (Cal.)  163. 

Where  instnunents  executed  before  defend- 
ant as  a  notary  are  claimed  by  the  prosecution 
to  have  been  forged,  and  their  genuineness  has 
been  testified  to  by  defendant,  it  is  not  error  to 
refuse  to  instruct  as  to  the  presumption  of  gen- 
uineness arising  from  defendnnt's  certificate  as 
notary. — People  v.  Banders  (Cal.)  153. 

An  instmction  aa  to  the  weight  of  evidence  re- 
ouired  to  eatablish  an  alibi  on  the  part  of  the 
aefendaats,  held  pnver.— Boirego  T.  Territory 
(N.  M.)  349. 

N«w  triaL 

The  fact  that  a  juror  stated,  while  the  jury 
were  deliberating,  that  defendant  had  been  con- 
victed on  a  former  trial,  and  had  defrauded  a 


□ey  iteta  grouno  lor  new  mai. — oxaie  v.  caiur 
(Kan.  Sup.)  947. 

A  new  trial  asked  on  the  gronnd  of  newly- 
dlacovered  evidence  helA  ^perly  refused. — ^Peo- 
ple V.  BM>inger  (Cal.)  97. 

A  new  trial  Md  properly  denied  on  affidavit  of 
a  witness  for  the  state  that  hia  testimony  aa 
against  defendant  was  false,  and  induced  by 
promises  of  the  district  attonier.  —  "Peogit  t. 
Tallmadge  (Cal.)  282. 

A  grant  of  a  new  trial  where  the  evidence  was 
conHicting  will  not  be  disturbed.— People  v.  Fn- 
gitt  (Cal.)  879. 

Avpeal  ud  amw. 

Where  the  appeal  la  from  a  judgment  as*  to 
costs  in  a  criminal  action,  and  the  party  charged 
with  the  crime  is  not  before  the  court,  the 
cause  will  be  dismlased.— Territory  t.  Brady 
(OkL)  678. 

Papers  osed  In  the  trial  court  fn  mpport  of  mo- 
tions, et&,  most  be  broo^t  Into  the  record,  if  at 
all,  by  bill  of  exceptioDs  or  statuuent  of  £acta 
aettled  on  notice.— State  t.  Howard  (Waah.)  (>.)0. 

An  appeal  from  an  order  fixing  the  day  for  the 
execution  of  a  death  aentence  will  be  dismissed 
when  the  day  has  long  since  passed. — People  v. 
Thompson  (OaL)  907. 

Defendant  may  proaecnte  appeals  both  from 
the  judgment  of  cravlction  and  mnn  an  order  de- 
nying a  new  trial.— People  t.  Thompson  (CaL) 

912. 

An  order  denying  a  new  trial  may  be  reviewed 
on  an  appeal  from  the  JudgmeDt  of  conviction.— 
People  V.  Thompson  ((Dal.)  912. 

Where  the  evidence  as  to  insanitT  was  con- 
flicting, the  finding  of  the  Jvry  I*  conclodve.— 
Peopte  T.  Larrabee  (CaL)  922. 

Instructions  become  a  part  of  tiie  record  only 
by  being  incorporated  In  the  bill  of  exceptions.— 
State  V.  Blunlc  (Kan.  App.)  998. 

On  appeal  from  a  p<dice  court  of  a  dty  of  the 
first  class  defendant  has  10  days  In  which  to 
perfect  it.— Cltj  of  Kansas  dij  r.  Fagan  (Kan. 
App.)  1009. 

An  assignment  that  the  evidence  doea  not  sus- 
tain the  verdict  will  not  be  sustained  unless  It  is 
plain  that  the  verdict  could  only  have  been  r«i- 
dered  through  paaidon  or  prejndicew— F«(vle  v. 
Roas  (Cal.)  1069; 

The  writ  of  coram  nobis  cannot  be  invoked  an- 
er  conviction  on  a  ahowing  that  the  prosecnting 
witneea  baa  admitted  that  her  testimony  was 
false.— State  v.  Snpeilor  Court  of  Pierce  Ooon- 

ty  (Waah.)  399. 

—  BoTiew. 

On  appeal  from  a  judgment  of  couTlctton 
where  defendant  falla  to  bring  up  the  evidence, 
the  supreme  court  will  assume  that  the  evi- 
dence fully  justifies  the  verdict. — ^Miller  v.  Peo- 
ple (Colo.  Sup.)  111. 

The  question  of  the  wei^t  and  onffidency  of 
coEroborating  evidence  la  for  the  jnir.— People 
T.  Barker  (Cal.)  601. 

On  motion  for  new  trial  or  on  appeal,  defend- 
ant can  nrge  those  errors  only  to  whioi  he  has 
saved  excep^ns  during  the  trial. — State  v. 
Owens  C^'ash.)  1039. 

Error  in  sustaining  an  objection  by  the  prosecut- 
ing attorney  to  questions  put  to  a  witness  Is 
cured  if  the  witness  la  thereafter  called  and  te»- 
tifiea  In  regard  to  the  mattor  withont  ohJectko. 
—People  T.  Boos  (CaL)  IQS^ 

The  court  mi^  amend  Ita  reawd  after  mnoral 
of  the  cnuse  of  appeoL— BoRego  T.  Territory  (N. 

M.)  349. 


The  power  to  correct  a  record  bf  ft  nmie  pro 
tnnc  order  extends  to  crindnal  ouee.— Borreco 
T.  Territotr  (N.  H.)  349. 

Qoestion  ss  to  whether  officen  or  defendant 
■aid  anything  to  proaecatioc  wttneia  about  the 
thing!  that  were  stolen,  Md  without  prejudice. 
—People  T.  Harrla  (Cel.)  O02. 

CROPS. 

Lien  tat  rent,  m*  "Landlord  and  TauBt" 


Sea 


CROSS  COMPUINT. 

"Pleading.** 


CROSS-EXAMINATION. 

See  "WltneMca." 

CROSSINGS. 

Aoddenti  at,  aae  "BaUnada," 

CRUELTY. 

Am  ground  tat  dfnn^  aee  "DiTwoa,** 

CRUELTY  TO  ANIMALS. 

A  person  BfaootinK  dores  from  a  trap  for 
amasement  held  gautr  of  cmeltr  to  ammals, 
witblD  MUls' Ann.  St.  |  104.-Wateri  t.  People 
tCulo.  Snpb)  112. 

CUSTOMS  AND  USAGES. 

Evidenee  of  coatom  Mi  Inadmlaaible  wime 
there  was  no  proof  that  It  was  known  to  the  par- 

^ASaX^T&.)'&^      *^  P«Uic-LaTef 

DAMAGES. 

^Ti^T^  damages  for  injnrr  to  paasengv,  •» 

"CarrlerH." 

Fot  breadi  of  marriags  pramls^  see  **BnBeh  of 

Marriage  Promise" 
For  converabn,  see  "Trow  and  OcmTerrion.** 
For  destmctlon  of  hay  Iv  flie,  see  "Baiboads." 
For  land  taben  hj  eminent  domain,  see  "Emlimt 

Domain." 

For  libel  or  sland^,  see  "Ubd  and  Zander." 
In  action  tor  injoiT  to  passenger,  see  **OArrleri.'* 
necoverr  of  ocen^laij-  damages,  ne  "Be^nln.'' 

Damages  for  breach  of  contract  to  pnrchaae 
material,  held  the  difference  between  ttie  con- 
tract price,  and  what  It  would  bare  coat  the 
party  coatracting  to  fomiah  it  to  perform  his 
obUgation.— American  Bridge  &  Contract  Co.  t. 
BnUen  Bridge  Co.  (Or.)  138. 

Probable  damages  which  are  the  proximate  re> 
Bult  of  the  act  complained  of  need  not  be  special- 
ly averred  in  a  soit  for  penonal  Injuria.— BJd- 
gerton  T.  O'Neill  (Kan.  App.)  206. 

Measure  of  damages  for  breadi  of  contract 
to  cooTey  land  deflned.— Marsh  t.  Oaranaoffh 
(Waah.)  239. 

In  an  action  for  breach  of  contract  to  carry 
a  passenger  to  bts  destination,  damages  for  anx- 
iety for  delay  cannot  be  recoTcred.— Turner  t. 
Great  Northern  By.  Co.  (Wash.)  243. 

On  the'queatton  of  damages  for  loss  of  time 
07  a  lawyer,  eridence  as  to  the  value  of  prac- 
tunng  attorneys'  time  is  load  minsible.— Turner 
r.  Great  Northern  By.  Co.  (Wash.)  243. 

An  agent  selling  on  'commission  canoot  lecOT- 
er  damagea  for  failure  ta  fill  his  orders,  unless  he 
shows  the  orders  were  for  sales  to  persons  to 
whom,  under  the  contract,  he  could  sell.— Acme 
HarTeater  Oo.  v.  Madden  (Kan.  App.)  S18. 
T.46P.— 72 


Instructions  as  to  measure  of  damages  for 
breach  of  a  building  contract  by  the  contracts 
approved.— De  Mattos  v.  Jordan  (Wash.)  402. 

Where  a  party  binds  itself  in  a  fixed  sum  t<a 
the  performance  of  a  contract,  and  the  contract 
is  snch  that  it  may  be  partially  performed  and 
partially  violated,  such  fixed  sum  is  penal,  and 
not  liquidated  damages.— City  of  m  Beno  v. 
CuDinane  (01^1.)  610. 

In  an  action  for  personal  Injuries,  plaintiff  may, 
under  a  general  allegation  of  damages,  recover 
ail  damages  whidi  are  a  natural  result  of  the 
^guT.--Oitr  of  AUlene  t.  Wright  (Ean.  Ajvi) 

^'he  reasonable  cost  of  medical  attendance  M14 
recoverable  In  an  action  for  personal  injuries, 
though  actual  payment  therefor  was  not  made 
before  suit— Cfiy  of  Abilene  T.  Wright  (Kan. 
App.)  715. 

Befnsal  to  compel  plaintiff  to  submit  to  a 
physical  ezsmlnation  held  not  error. — Southern 
Kansss  Bj.  Co.  v.  Michaels  (Kan.  Siv.)  888. 

On  an  Issue  of  damages  for  loss  of  a  wife's 

serrlces.  It  was  proper  to  exclude  a  petition  of 
the  wife  showing  that  she  claimed  damages 
which  were  Included  in  plaintiff's  petition.  — 
Southern  Kansas  By.  Oo.  t.  Pav^  (Kan.  Sji^) 

On  an  issue  of  damages  for  loss  of  a  irife's 
services,  it  was  error  to  introduce  the  syllabus 
and  opinion  afBrraing  a  judgment  for  ttie  wife  on 
account  of  Injuries  from  which  the  loss  of  serv- 
ices resnited.— Sontheni  Kansas  I^.  Co.  v.  PavejL- 
(Kan.  Sup.)  968. 

Dama^  assessed  on  the  btmd  of  a  mverlntendr. 
ent  of  streets  for  neglect  to  aee  tikat  a  sewer  wul 
properly  coostmcted  held  excessive.— Qoodaell  t 
Aahworth  (Cal.)  1066. 

DANGEROUS  PREMISES. 

See  "ZVegligence." 

DEATH. 

Of  agent,  see  "Prindpal  and  Agent** 

Ot  partner,  see  "Partnership." 

Ot  party,  see  "Abatement  and  BerlvaL" 

Of  passenger,  see  "Carriers." 

Of  Bure^f  see  "Principal  and  Surety.** 

DECEDENTS. 

Sea  "Bxeenton  and  AdmliUBtmton''i  "Wilta.** 

DECEIT. 

See  "Frand." 

DECLARATIONS. 

As  «Tidettee^  see  '^vldeace.*' 

*  DECREE. 

See  '^BqaltT*';  "Judgment" 

DEEDS. 

See,  also,  "Praudolent  Conveyancea 

and  Purchaser." 
Absolute  as  mortgages,  see  "Mwi 
Cancellation,  see  "Cancelation  o 
Bstoppd  by,  see  "Estoppel." 
Begistmtioii,  see  "Registers  of  Deeds." 

.A  conveyance  of  lots  abutting  on  a  vacated 
highway  held  not  to  convey  (he  grantor's  Inter* 
est  In  the  highway.— Sanchez  v.  Grace  Metbo- 
diat  Episcopal  Church  (Cal.)  2. 

A  deed  hdd  Inoperative  lor  want  of  deliwr. 
— Atwood  T.  Atwood  (Wash.)  240l 


poaBHoion  of  the  deed.— Bohr  r.  Alexanow  (Kan. 

Posseulon  of  ft  deed  bj  tiie  gnntee  !■  ui-ewimy- 
Ure  evidence  of  deliveir.— BMr  r.  Alecaiida 
(Kan.  Sop.)  688. 

DEFAULT. 

Jndgnuiit  fay.  Me  ''Jndgmeiit'' 

DEFECT 

Of  pvttes,  aee  **PartIe>.*' 

DEFECTIVE  APPLIANCES. 

Set  "Moater  and  Serrant" 

DEFECTIVE  SIDEWALKS. 

8n  **Haiddiia]  Oorporatlaiia.'* 

DELIVERY. 

Of  aMlenment,  see  "Asrignmenta  tot  Benefit  of 

CredltorB." 
Of  deed,  see  "Deeds." 

DEMAND. 

On  depositary,  see  "Depoaitarie*.* 

DEMURRER. 

See  "Pleading." 

Ta  erldence,  aee  'Trial.'* 

DEPOSITARIES. 

A  demand  by  an  administrator  on  a  depod- 
tftir  for  mon^  of  his  decedent  keU  snffident.— 
Northrop  t.  Knott  (Gal.)  689. 

DEPUTIES. 

Set  "Shetiflk  and  Oonatablea.** 

DESCENT  AND  DISTRIBUTION. 

Bec^^flla^   **Bfateentora   and  Adndnistraton**; 

Marriage  between  a  white  person  and  an  In- 
dian being  prohibited  by  atatnte,  a  ditld  of  a 

fretended  marriage  between  a  white  man  and 
Ddian  woman,  celebrated  on  a  reserration  with- 
in the  territory  according  to  the  law*  of  the  tribe 
of  whU-h  the  woman  waa  a  member,  does  not  in- 
herit trnm  the  father. — ^In  re  Walker's  Estate 
(Ariz.)  07. 

The  statnte  providing  that  the  issue  of  mar- 
riages deemed  null  in  law  shall  be  legitimate 
doea  not  apply  to  a  child  of  an  Indian  marriage, 
not  ceJebrated  in  accordance  with  the  laws  of 
the  territory.— In  re  Walker's  Estate  (Ariz.)  67. 

Heirs  of  the  grantor  la  the  deed  held  liable 
on  his  coreoanta  of  warranty  six  years  after 
distribution  ot  the  estate. — Rwirbangb  Ham- 
blin  (Knn.  Snp.)  705. 

When,  after  the  assetB  have  been  distributed, 
an  obligation  of  the  ancestor  matures,  the  heir 
may  be  oonnielied  to  refund  .enough  to  satlnb  t^e 
obligation.— JtMilnii^  T.  Hammln  (Kas.  Sup.) 
700. 


DILIGENCE. 

In  diMomfav  eridenee^  see  **New  Trhl.*< 

DIRECTING  VERDICT. 

B»*TWaL** 

DIRECTORS. 

ot  onporatlHi,  aee  "Corparattona." 

DISBARMENT. 

Of  attMney,  see  "Attorney  and  Client* 


Of  teacha, 


DISCHARGE. 

"Schools  and  School  Districta" 


DISCRETION  OF  COURT. 

See  **A.ppeal  and  Error." 

In  alloiring  attorney's  fees,  iKe  "rMvorce." 

In  awarding  fees  to  assignee  see  "Assignments 

for  Beae&t  of  Creditors/' 
In  granting  continuance,  see  "Criminal  Law." 

DISMISSAL  AND  NONSUIT. 

Dismissal  of  appeal,  see  "Appeal  and  Ehror.** 
Effect  of  motion  on  plea  in  abatement,  see 
"Abatement  and  Rerivai." 

Though,  in  an  action  to  enforce  a  lien  for  labor 
done  on  a  mining  claim,  the  claim  was  insuffi- 
dent  becanse  it  failed  to  state  by  whom  daiui- 
ant  was  employed,  it  was  error  to  nonsuit.— 
Ascha  T.  Fitch  (CaL)  298, 

Where,  on  reaching  a  divorce  case  toe  trial, 
plaintiff  faila  to  offer  any  evidence,  it  is  pnv- 
erly  dismissed.— Patterson  t.  Patterson  (Kan. 
SnpJ  SOI 

Under  2  Hill's  Code,  {  400,  orart  may  dismiai 
an  action  for  fiiflnre  to  connuy  with  an  order  to 
furnish  an  amended  bill  of  particulars. — Plnm- 
mer  t.  Weil  (Wash.)  64S. 

A  refusal  to  set  aside  a  dismissal  Md  not  an 
abase  of  discretion.— Rauer  v.  Wolf  (CaL)  U02. 

Plaintiff  hdd  entitied  to  dismissal,  tbongh.  on 
refuaal  of  the  cterk  to  enter,  defradant  filed  a 
cross  bill.  —  Kaufman  t.  Superior  Court  {Oti.) 

904. 

The  evidence  as  to  contributory  negligence  be- 
ing conflicting,  a  nonsuit  on  snco  ground  is  not 
warranted. — McAlpine  v.  Laydon  (Cal.)  866. 

An  action  for  osnrpation  in  office  should  not 
be  dismissed,  though  the  office  is  abolished,  as 
judgment  against  defendant  may  subject  him 
to  a  fine.— People     Rodgera  (Cal.)  740. 

Where  plaintiff  estahlishes  a  prima  fade  case. 
It  b  error  to  grant  a  noosnit,— Kanstdn»  t. 
Clyne  adaho)  1019. 

DISSOLUTION. 

Of  attachment,  aee  "Attachmrat." 

DISTRICT  AND  PROSECUTING  AT- 
TORNEYS. 

Improper  remarb  by,  ses  "^Criminal  Iav." 

DISTRICT  COURT. 

Bee  "Comrta." 


DIVORCE. 

Bxecntkm  on  judgment,  sec  "Btzecntion.** 
Presomptiati  of  jariadiotion,  see  "Coorta.'* 

Joriadktloa  of  an  action  for  diToroe  by  the 
wife  of  a  nonraBtdent,  who  acq  aired  a  residence 
in  Kansas,  held  not  divested  bj  a  finding  tbat 
the  wife  left  the  husband  without  just  cause.— 
Jobnsoii  T.  Johnson  (Kan.  Sup.)  700. 

The  wife  of  a  nonresident  maj  move  Into 
Kansas,  and  act^nlre  a  residence  snfficient  to 
e'lTe  the  conrt  junsdiction  of  an  action  hj  her  for 
diroroe.— Johnson  t.  Johnson  (Kan.  Sap^)  700. 

Whoe  the  hnsbaad  contests  the  wife's  rl^t  to 
a  dirorcb  the  power  of  the  oourt  ot»  the  prop- 
er^ of  the  parties  is  limited  to  that  owned 
them  at  the  time  Jodgment  is  rendoed.— Johi^ 
son  T.  Jtriinson  (Kan.  Sup.)  700. 

A  party  to  a  decree  of  diTorce  is  not  single  nn- 
til  six  months  after  the  date  of  rendition  of  the 
decree.— Blnsh  t.  State  (Kan.  App.)  186. 

On  a  decree  of  dirorce,  the  castodr  of  a  child 
four  yean  of  age  shoiild  be  awarded  to  the 
mother  if  she  Is  a  snltable  person.— SmlOi  t. 

Smith  (Wash.)  234. 

"Where,  on  service  by  publication  in  divorce 
unit,  the  affidavit  required  by  Civ.  Code,  SS  73, 
641,  was  fatally  defective,  and  there  was  no  evi- 
dence that  any  order  had  been  Sled,  a  motion  to 
vacate  Md  properiy  granted^Patteraon  t.  Pat- 
tetscm  (Kan.  Snp.)  804. 

Evidence  hdd  to  show  that  plalntilF  resided 
90  days  in  the  territory  solely  for  the  purpose 
of  obtaining  a  divorce,  and  not  In  good  faith.— 
Beach  v.  ^ach  (Okl.)  B14. 

Roidaice  of  phiintiflt  ia  the  territory  for  90 
days  iM  a  JnriMlctloiial  tact— Beadi  t.  Beach 
(OU)  S14. 

Gronikds. 

When  divorce  win  not  be  granted  under  2 
HDl'a  Code,  1  7H  anbd.  7.  for  faOure  to  Uve 
^^ceably  together.— Golvln  t.  Colvin  (Wash.) 

A  husband  kdd  not  entitled  to  a  divorce  be- 
cause of  false  accusations  of  nndiasti^  made 
by  ih.6  wife,  where  he  had  already  abandoned 
her.— Beach  r.  Beach  (Old.)  014. 

Falae  accusations  of  nnchasdbr  made  one 
spouse  against  the  other,  if  based  tat  reasonable 
grounds.  Md  not  ground  for  divorce.— Beach  v. 
Beach  (OU.)  614. 

False  accusations  of  unchastity  made  by  one 
spouse  against  the  other,  to  constitute  extreme ' 
cruelty,  must  actually  produce  injury  to  the 
phyaksl  nrstem,  through  operating  on  the  men- 
tal faenltires.-^e«ch  V.  Beach  <Okl.)  B14. 

False  accnsatlona  of  nnchastlty  made  by  a 
wife  against  a  husband,  while  they  were  living 
In  separation,  kdd  not  extreme  cruelty  entitling 
Urn  to  a  divorce.— Beach  t.  Beach  (OU.)  6]Ut 

Alimony  mmA  eosts. 

A  court  baa  power  to  make  a  decree  for  ali- 
mony a  '  lien  on  specific  properl?  of  the  hus- 
band.—Gaston  V.  Gaston  (Cat.)  609. 

A  court  may  award  alimony  payable  monthly, 
for  the  support  ct  the  wife,  though  the  bus- 
band  has  no  property  from  which  payment  can 
be  enforeed.--OaBton  v.  Gaston  (Cal.)  609. 

The  jurisdiction  of  a  court  to  award  alimony 
Is  not  dependent  on  allegations  of  a  husband's 
ability.— Gaaton  v.  Gaston  (Cal.)  609. 

On  a  plaintiff  wife  being  dmied  a  divorce,  she 
cannot  obtain  permanent  alimony  in  the  ftom  of 
a  quarterly  ailowanoe. —Johnson  t.  Johnsoo 
(Kan.  Snp.)  700. 

Where  the  huAsod  merely  defends  an  action 
for  divorce,  without  asking  relief,  on  refusal  of 


a  divorce,  plaintiff  is  not  entitled  to  attom^s 
fees  and  costs.— Johnson  v.  Johnson  (Ksn.  Sum.) 
700. 

Allowance  of  $300  as  attorney's  fees  hdd  not 
to  show  an  abuse  of  discretion.— ColTin  t.  Ootvln 
(Wash.)  1089. 

DRAFT. 

See  "Banlu  and  Banking.'* 

DUE  PROCESS  OF  UW. 

See  "GouBtitntional  Law." 

EJECTMENT. 

Sea^  also^  'H)aletinff  Title." 

A  complaint  alleging  the  execution  defend- 
ant to  phintiff  ot  a  deed  to  the  ptemises,  with- 
out allegation  of  ownership  or  rl^t  of  possession, 
is  danuirable.— HcCaughey  t.  Sdioene  (CaL) 
666. 

Where  the  defense  is  fraud,  and  defendant 
seet«  affirmative  relief,  and  makes  tender  of  con- 
sideration paid,  and,  on  acceptance,  withdraws 
it,  so  much  of  the  answer  as  sets  up  an  equitable 
defense  is  properly  stricken  out— Andola  v.  Picott 
adaho)  9&. 

Title  of  one  claiming  under  foreclosure  sale* 
keld  not  defeated  by  a  showing  that  after  exe- 
cution of  the  mortage,  and  before  foreclosure, 
the  mortgagor  was  declared  a  bankrupt,  and  Us 
property  conveyed  to  an  assignee  in  mnkmptcr. 
— Robrecfat  v.  tteld  (OaL)  101. 

HLECTIONS. 

Mmildpal  Sections,  see  "Municipal  Oocporatkms.** 
Under  oeid  law,  see  "Animals." 

At  an  electim  for  annexation  the  voter  need 
not  be  registered.— Phillips  v.  Corbln  (Colo. 
App.)  224. 

Dnder  Gen.  St.  I  1272,  special  judges  cannot 
be  a^mlnted,  while  the  regular  judges  of  elec- 
tion are  In  office,  to  hold  a  special  election.— 
PhUlipe  V.  Oorbhi  (Colo.  App.)  224. 

Under  Act  1893,  {  S,  a  person  is  not  qualified 
to  vote  at  an  election  for  annexation  unless  he 
has  paid  a  prm>erty  tax  in  the  year  preceding 
the  election.— I^illipB  v.  Corbin  (Colo.  App.)  224. 

Const,  art.  7,  {  1.  which  requires  a  voter  to 
"reside  In  the  state,"  means  that  be  shall  have 
a  fixed  lutbitation. — Sharp  t.  Mclntire  (Cokt. 
Snp.)  116. 

On  an  Issue  of  residence,  declarations  of  vot- 
ers, made  at  the  time  of  voting,  in  the  presence 
of  the  judges  of  election,  are  admissible  as  a 
part  of  the  res  gestae. — Sharp  t.  Uclntire  (Colo. 
Snpw)  115. 

Controversy  between  representatives  .  of  two 
factions  of  the  People's  partf  held  a  controversy 
between  officials  chaiged  with  duties  under  the 
election  laws,  within  Act  1894.— People  v.  Dis- 
trict Court  of  Arapahoe  County  (Colo.  Suik) 

A  court  will  not  attempt  to  determine  which  of 
two  rival  factions  of  a  political  lutrty  ia  entitled 
to  represent  the  party.  —  State  t.  Johnson 

(Mont.)  440. 

Party  ooaventions. 

A  party  convention  of  a  single  county,  which 
is  one  of  two  or  more  compoeing  a  jadicial  dis- 
trict, has  no  authority  to  place  in  nomination  a 
candidate  for  district  Judge.- State  v.  Sotwitt 
(Mont.)  370. 

EMdenoe  examined,  and  held,  that  a  meeting 
of  a  Silver  R^ublican  clnb  was  not  a  par^ 
convaitkm,  within  Pol.  Code,  |  1310.— State  t. 
Tooker  (Mont)  68a 


wanner  uiera  uaa  iwm  n  raiuTeuuDu  wiui 
anthoritx  to  nuninate  candldatea  is,  tmder  con- 
ditiooa  of  fact,  one  that  must  be  determined  by 
applying  the  atatnte  law  of  the  atate.— State 
T.  Johnaon  OiontO  088. 

Wominatlona. 

Nomination  by  a  regalar  existing  party  can- 
not be  made  by  a  ceraftcate  of  e)ecton.--8tate 
V.  Beek  (Mont.)  438. 

When  the  last  day  on  which  a  certiflcate  of 
DominatioD  could  be  filed  ordinarily  falls  on 
Sunday  or  a  legal  holiday.  It  must  be  filed  on 
the  day  before.— Griffin  t.  Dlngley  (CaL.)  457. 

A  candidate  for  vice  president  who  haa  not 
declined  the  nomination,  nor  withdrawn  as  a 
candidate  in  the  state,  cannot  forbid  the  aae 
of  his  name  on  the  electoral  ticket  nominated 
Irr  hiM  wr^  In  the  ttate.— Brefdenthal  t.  Dd- 
wardo  (Kan.  Snp.)  468. 

After  the  overruling  of  objections  to  the  nom- 
ination certificate  filed  by  the  state  conTention, 
the  secretary  of  state  has  no  discretion  to  re- 
fuse to  certify  the  candidate's  names.— Brelden- 
thal  T.  Edwards  (Kan.  Sup.)  4G9. 

An  elector  who  has  participated  in  the  con- 
vention of  one  party  may  join  in  the  certificate 
of  nomination  of  the  candidate  of  another  mirto 
for  tiie  same  office.— Stato  t.  Bordldc  (wyo.) 
854. 

Dnty  of  secretary  of  state,  in  certifying  nomi- 
nations to  the  county  clerks,  as  to  the  derigna- 
tion  of  political  parties  In  the  certificate,  deter- 
mined.—State  T.  Btffdli^  (Wyo.^  864. 

Where  certificates  are  presented  from  each 
of  two  conventions,  elatming  to  rein«sent  the 
same  political  party,  the  regutrar  mnst  deter- 
mine which  represents  the  party.— Hel><mald  v. 

Hinton  (Gal.)  STO. 

The  powers  and  datles  of  the  secretary  of  state 
relative  to  certification  ot  nominations  were  not 
enlarged  to  the  act  of  1894.— Peo^  t.  McOaf- 
fey  (C!olo.^np.)  83a 

Written  agreements  of  candidates  to  withdraw 
on  the  happening  of  a  certain  event  cannot  bn 
enforced  by  the  county  officer  whose  daty  It  Is 
to  oonslder  objections  to  cntlficatea  of  nombut- 
tlon.— Sims  t.  Daniels  (Kan.  Snp.)  662l 

A  certificate  purporting  to  wrtitj  to  the 
nominations  of  persons  whose  names  appear 
thereon,  as  by  the  central  committee  of  the  Sli- 
ver Republican  party,  no  convention  of  which 
has  delegated  such  power  to  a  committee,  does 
not  entiue  them  to  a  place  on  the  ofildal  bal- 
lot—State T.  Tooker  (Mont)  SSO. 

A  petition  filed  with  the  county  clerk  and  re- 
corded, nominating  certain  persons  as  candi- 
dates of  a  certain  party,  does  not  entitle  them 
to  be  placed  on  the  official  ballot — State  t. 
Tooker  (Mont)  630. 

Under  the  Anatralian  ballot  law  a  ballot 
doubly  marked  with  an  X  Is  iaTalid^Hdakell 
T.  Landmm  (Colo.  SnpO  120. 

Ballots. 

A  person  placed  In  nomination  for  an  office  by 
petitjoii  of  electors  cannot  be  designated  on  the 
official  baJlot  as  the  candidate  of  a  regularly  or- 
ganized political  party.  —  State  T.  Botwitt 
(Mont)  3(0. 

Candidate  nominated  as  a  silver  Reimblieau 
by  a  certificate  of  electors  cannot  be  puiced  on 
the  ballot  as  an  independent  candidate.r— State 

V.  Reek  (Mont)  438. 

Method  of  certification,  by  the  secretary  of 
state,  of  presidential  electors  to  the  county 
clerks,  and  ariuD^ement  of  names  on  the  bal- 
lots, determined.— State  v.  Bnrdick  (Wyo.)  854. 


(Wyo.)  854. 

The  party  dedgnatton,  "National  Democrat- 
ic," on  the  official  ballot  Is  not  calenlated  to  de- 
ceive.—Craig  T.  Brown  (CaL)  870. 

Secretary  of  state  to  have  no  authorilT  to 
exclude  nominationB  of  the  Republican  party 
from  the  official  ballot  on  the  gronod  that  it  bad 
been  snpnseded  by  the  Silver  R^nUican  party. 
—People  V.  HcGaffey  (Colo.  Snp.)  88a 

The  county  officer  whose  dnty  it  Is  to  consider 
objections  to  certificstes  of  nomination  cannot 
determine  which  set  of  candidates  nominated  by 
oppoting  factions  of  a  party  represent  the  party, 
nor  exclnde  eidier  set  from  the  ballot — Sims  v. 
Daniels  (San.  Sap.)  962. 

The  county  officor  whose  dnty  It  Is  to  OHiBder 

objections  to  certificates  of  nomiaatitm  has  oo 
power  to  consider  or  enforce  agreements  by  can- 
didates and  committees  of  ora>osing  factions  of  a 
party  for  the  settlement  of  differences  as  to  which 
set  of  candidates  is  entitled  to  a  place  on  the  bal- 
lot.—Sims  V.  Daniels  (Kan.  Sup.)  962. 

Provision  of  an  ordinance  for  election  on  the 
qoestion  of  annexation  that  the  baliota  shall  be 
prewred  according  to  the  Anatralian  ballot  law 
conflicts  with  such  law,  and  with  tiie  provi- 
sions of  Act  188S.  I  6,  In  relation  to  snch  elec- 
tion.—Phillips  T.  Corbln  (Coki.  App.)  224. 

The  writing  by  a  voter  on  Mb  ballot  of  the 
party  designation  of  a  candidate  after  the  name, 
which  was  also  written  in,  does  not  constitute  a 
d^tlngulfihlng  mark.— Jennings  t.  Brawn  (CaL) 

EMBEZZLEMENT. 

See,  also,  "Larceny." 

An  Information  diarging  a  county  clerk  and  ex 
offido  clerk  of  the  superior  court  with  «nbez- 
zlement  held  sufficient,  under  Pen.  Code,  1  67.— 
State  V.  Downing  (Wash.)  646. 

Instructions  on  prosecution  of  a  county  clerk 
and  ex  offido  de»  of  the  superior  court  held 
prc^.— SUte  V.  I>ownfaig  (Wash.)  646L 

EMINENT  DOMAIN. 

One  for  whom  a  railroad  switch  was  con- 
structed hHd  liable  for  damages,  though  he  had 
nothing  to  do  with  the  runnmg  of  trains  over 
it— Patton  V.  Olympia  Door  &  Lumber  Co. 
(Wash.)  237. 

The  construction  of  a  track  in  a  street  so 
close  to  the  curb  as  to  prevoit  a  team  from 
standing  there  entitled  the  owner  of  abutting 
dwelling-honae  propertr  to  danuges.— Patton  v. 
Olympia  Door  ft  Lumber  Co.  (Wash.)  237. 

A  lumber  company,  oiganlzed  also  for  the 
construction  of  a  railroad,  held  entitled  to  ex- 
ercise the  right  of  eminent  domain.— Bridal  Veil 
Lumbering  Co.  v.  Johnson  (Or.)  790. 

In  a  proceeding  to  condemn  land  covered  by 
water,  tmly  the  value  of  the  land  taken,  and  the 
resulting  damage  to  the  balance  of  the  owner's 
land,  to  recoverable.— Siedler  v.  Seely  (Colo.  Am>.) 
848. 

Laws  1806.  p.  304,  authorising  the  taking  of 
land  to  establish  a  diking  system,  Md  constitn- 
lional.— Hansen  t.  Hammer  (WauL)  832. 

Where,  hi  an  action  to  condemn  land,  defendant 
demands  a  jury,  it  Is  too  late  to  ask  for  appoint- 
ment of  commissumers  to  determine  the  necessity 
of  the  condemnation.  —  Siedler  t.  Seely  (Colo. 
ApD.)  848. 

ENTRY- 

Of  jodgmat  «e  "JndgmoiL'' 


EQUAUZATION. 

Bee  '^EkzatiaiL'* 

EQUITY- 

Sea,  also,  "Oancdlatkn  of  Iiwtnimeiiti": 
TOfce";  *^Vmdalait  OmiveTancei";  "Injanc- 
tioQ-:  "Mortgage*";  "Partnership";  "Qoietiiig 
Title"*;  "Sped^Bc  Perfonnanee";  *'Snl»ogatioD"; 
•Tnwta." 

AttachmeDt  of  eqoitaUe  Intenat.  aee  "Attacfa- 
meot.*' 

Partnmh^?  Mconntlns,  see  "Partnenhlp." 

Leave  to  file  an  amended  bill  on  condition 
that  defendants  be  served  with  notice  of  the 
amendment  will  not  suBtain  a  decree  taken  pro 
confeBBO  on  the  same  day  without  serring  pro- 
C(>8B.— Albright  T.  Texas.  8.  F.  &  N.  R.  Co. 
(N.  M.)  448. 

Where  defendant  fails  to  answer,  complain- 
ant mast  prove  his  case,  or  take  a  decree  pro 
confesso.— Albright  Texas,  S.  F.  ft  N.  B. 
Co.  (N.  M.)  448. 

In  an  action  to  establish  a  trost,  and  to  follow 
the  funds  into  the  hands  of  the  trustee's  admin- 
istrators. lueufficieDcy  of  the  evidence  as  to  fol- 
lowing the  fund  does  not  preclude  a  judgment 
for  sndi  snm  as  Is  due. — McClure  t.  Board  of 
Com'rs  of  La  Plata  Coxmijr  (Colo.  Sup.)  677. 

The  court  in  its  discretion,  may  order  issues 
of  feet  to  be  tried  by  the  jury.— Maclellan  T. 
Seim  (Kan.  Sap.)  950. 

A  judgment  In  equity  is  not  controlled  by  the 
prayer  for  relief.— State  t.  Tooker  (Mont.)  630. 

Hie  remedy  for  vloladon  of  the  provisions  of  a 
decree  where  no  change  of  parties  or  interest  ap- 

g-ars,  is  not  by  bill  to  enforce  the  decree. — Raft 
Wee  Land  ft  Cattle  Co.  t.  Langford  (Idaho) 
1024. 

In  an  equity  case,  the  court  may  vacate  a  de- 
cree, and  treat  a  verdict  and  findings  of  a  referee 
as  adviaory,  and  make  audi  findings  as  the  evi- 
dence warrasta,  and  enter  a  decree  thereon.— 
WaHitdk  Mln.  Oo.  t.  Jennlngi  CUtah)  llOa 


ESTATES. 

Baa  "Deed^i  *TAt»  Batatetf';  '*WiIla'* 


ESTOPPEL. 

By  judgment,  see  "Jodgment" 

Of  life  tenant  to  acqnlxe  title  under  tUE  aal^  see 

"Life  Estates." 
To  allege  emr,  see  "Appeal  and  E^ror." 

A  bank  accepting  city  warrants,  for  which  it 
iriTes  the  city  credit,  held  estopped  to  plead  the 
illegality  of  the  warrants  without  an  offer  to 
retnm  them.— City  of  Taoome  t.  (}erman-Amer- 
tcan  Safe-Deposit  ft  Savings  Bank  (Wash.)  266. 

A  state.  Iff  accepting  the  benefit  of  an  unau- 
thorized contract  with  an  individual,  is  not  es- 
toFped  to  deny  its  validity.— Mullan  v.  State 
(Cal.)  670. 

A  judgment  plaintiff,  who  purchases  property 
sold  on  execution  thereon.  Is  estopped  to  deny  the 
title  of  the  judgment  defendant  in  replevin  for 
the  property  after  vacation  of  tlie  Jndgmmt. — 
Benney  v.  Gleln  (Waah.)  1037. 

The  acceptance  by  a  lender  of  an  nnsecured 
note  of  the  borrower  after  the  money  has  been 
paid  over  by  a  custodian,  who,  by  false  repre- 
sentations, induced  the  making  of  the  loan,  and 
who  agreed  to  take  security  before  paying  the 
money,  does  not  estop  the  lender  to  recover  from 
the  custodian  for  the  false  representations. — 
Qoodale  t.  Mlddangh  (Colo.  App.)  IL 


EVIDENCE. 

Bee,  abt^  "WttneBses." 

Borden  of  nroving  fraud,  see  "Attadiment.** 

Demurrer  to^  see^TriaL'' 

HanulcBs  error  in  rulings  on,  see  "Appeal  and 

Error." 

In  action  on  Mils  and  wHSM,  aee  '^Ula  and  Notes.** 
Incorporation  in  lecord  on  appeal,  aee  "Appeal 

and  Error." 

In  criminal  cases,  see  "BorglaiT.";  "ConspiraCT"; 
"Criminal  Law";  "False  Pretenses";  "For- 
gery"; "Larceny";  "Rape." 

In  particular  actions,  see  "Breach  of  Marriage 
Promise";  "Ejectment";  "Libel  and  Slander." 

Laws  estabUahing  nilea  <4  see  **Coaatltnt)(mal 
Law." 

Newly-discovered,  as  groond  for  new  trial,  aee 
"New  Trial." 

Objections  to,  see  •'Trial." 

Of  accord  and  satlafacUon,  aee  "Accord  and  Sat- 
isfaction." 

Of  agency,  see  "Principal  and  Agait.** 

Of  custom,  see  "Customs  and  Usagea." 

Of  delivery,  see  "Deeds." 

Of  frand,  aee  "Fraud." 

Panri  evidence  to  abow  that  deed  was  mortgage^ 

see  "Mortgages." 
Pleading  and  proof,  see  "Pleading." 
Presnmption  of  delivery  of  deed,  see  "Deeds." 
Proof  of  loss  nnder  policy,  aee  "Insurance." 
Recmtion      see  "TriaL'' 
Weicht  and  anffidency,  aee,  also,  "Appeal  and 

Error." 

In  an  action  on  a  contract  against  thtr  state, 
the  court  is  ttonnd  to  take  jodicial  notice  of  the 
fact  that  it  Is  invalid.— Mullan  v.  State  (CaL) 
670. 

Pleadlnga  In  an  action  to  compel  a  county 
treasurer  to  pay  a  warrant,  held  to  make  a  prima 
facie  case  tor  plaintlft  —  Kelley  v.  Sersanona 

(Cal.)  299. 

The  posseflslon  of  a  receipt  for  money  de- 
posited, by  the  administrator  of  the  depositor, 
casts  the  bnrden  of  proving  Its  repayment  on 
the  depotftaiT.— Nortiuop  vTKnott  (Cal.)' 699. 

PEoaecntriz  may  toatlfy  to  her  own  age.— Ffeo- 
ple  T.  Rata  (Cal.)  916. 

Family  Bible  record  Md  admissible  to  prove 
name  and  age  of  a  cUId.— Pe^e  v.  Rata  (Cal.) 

915. 

Best  and  SMondarr. 

Admission  of  copy  of  instrument  without  ac- 
counting for  the  original,  hdd  reversible  error. 
—Reynolds  v.  Campling  (Colo.  Sup.)  639. 

Evidence  of  the  owner  of  books  that  he  turned 
them  over  to  bis  attorney,  and  had  no  control 
of  them,  in  connection  with  evidence  of  the 
attorney  that  he  had  lost. the  books,  and  could 
not  find  them,  hrld  to  authorize  secondary  evi- 
dence of  tbe  contents  of  the  books. — Johnson 
ft  Larimer  Dry-Goods  Co.  v.  Cornell  (Okl.)  860. 

DeolarstlaaB  and  admlssloas. 

Admissions  In  original  answer  which  had  been 
siip'jrst'dpd  by  amended  pleading  are  not  admis- 
sible mrninst  defendant.— Miles  v.  Woodward 

(Cat.)  1076. 

Convernntions  in  the  absence  of  plaintiff  held 
inadmissible.- Chapman  v.  Neary  (Cal.)  807. 

In  an  action  on  a  certificate  of  deposit,  held, 
that  a  conversation  with  a  person  assnmlng  to  be 
receiving  teller  was  admissible  against  defend- 
ants.—Flore     Ladd  (Or.)  144. 

Evidence  of  a  conversation  with  a  third  person, 
there  being  nothing  to  show  that  he  was  connect- 
ed with  defendants,  inadmissible  against 
him.— Uniou  Transp.  Co.  v.  Bassett  (Cal.)  907. 

Declarations  of  an  agent  are  inadmiaalble 
against  his  principal,  when  relating  to*  a  paat 
transaction.— Acme  Harveater  OOk  T.  Maodap 
(Kan.  App.)  8ia 


Opinion  evldenoe. 

A  question  to  plaintiff  asUnff  him  whether  he 
helieved  the  instrument  lo  anit  to  have  been  a 
conveyance  or  security  hdd  not  to  ask  for  an 
.opinion  aa  to  its  iegal  effect. — Pottkamp  t.  Bnss 
(Cal.)  169. 

Testimony  held  properly  excluded,  aa  calling 
for  a  condiiaioD  of  law  baaed  on  facta  In  evi- 
dence.—Pottkamp  T.  Bnaa  (Cal.)  168. 

Witneasea  held  competent  to  testify  to  the 
amount  of  damages  done  a  fireproof  safe  by 
haviog  holes  punched  In  it  during  transporta- 
tion.—Dlebold  Safe  ft  Lock  Co.  t.  Holt  (OU.) 
612L 

A,  JaOer,  who  had  an  excellent  opimrtunlty  to 
Study  defendant's  mental  condition,  may  testi^ 
■a  to  the  same.— People  v.  McCarthy  (Od.)  1073. 

The  gnestlon  of  the  mere  manner  of  a  person  at 
a  particular  time  does  not  fall  within  the  re- 
qo&ement  that  the  witness  most  be  an  'intimate 
acquaintance"  (Code  GIt.  Proc.  S 1870,  suhd.  10), 
to  be  competent  on  the  issue  of  the  parson'a 
eanlty.-People  t.  McCarthy  (Cal.)  1073. 

Whether  witness  is  an  "intimate  acqnidntRuce" 
and  a  competent  witness  on  the  fasne  of  defend- 
ant's sanity,  under  Code  Civ.  Proc.  1 1870.  subd. 
10,  is  to  be  determined  by  the  trial  Judge.— Peo> 
Vie  T.  McCarthy  (Cal.)  1073. 

Before  a  witness  can  glTe  his  opinion  on  a 
proper  subject  of  opinion,  he  must  snow  himself 
qualified.— Atchison,  T.  ft  S.  F.  R.  Co.  t.  Mason 
(Kan.  App.)  31. 

When  facts  are  to  be  established  from  ap- 
pearances and  circumstances,  the  witness  must 
describe  the  appearances  and  drcnmstances,  and 
leave  the  conclosioii  to  be  drawn  by  the  Jnry.— 
Atchison.  T.  ft  8.  F.  B.  Go.  T.  UasoD  (Rui, 
App.)  31. 

Witnesses  who  are  not  architects,  builders,  or 
contractors  may  state  their  opinions  as  to  the 
worth  of  a  building,  from  a  general  knowledge 
thereof.— Sprinfrfield  Fire  ft  Marine  Ins.  Co.  t. 
Payne  (Kan.  Sup.)  315. 

A  nonexpert  cannot  testify  as  to  whether  a 
person  la  fnsane.— Territory  t.  Padllla  (N.  M.) 

The  opinion  of  a  person  that  a  witness  at  a 
coroner's  Jniy  aeemed  atopid  and  nncertaln  as  to 
fftcts  hdd  admissibIe.-a>rritory  Padilla  <N. 
M.)  346. 

Parol  oTidoBee. 

Though  a  contract  Is  prima  facie  the  contract 
of  a  person  signing  it.  parol  evidence  Is  admis- 
sible to  show  that  such  person  acted  for  another 
bi  BO  doing.— Lewis  t.  Mutual  Lite  Ina.  Co. 
(Colo.  App!)  621. 

Parol  evidence  Iteld  admissible  to  Ingraft  a 
condition  on  a  contract. — American  Bridge  ft 
Contract  Co.  v.  Bullen  Bridge  Co.  (Or.)  138. 

A  joint  and  several  maker  of  a  note  may  show 
by  parol  that  he  is  a  sarety  only,  to  the  knowl- 
edge of  the  payee.^Bank  of  Brittih  Columbia 
T/Jeffs  (Wa*.)  247. 

Oompetenoy  and  relevaaoy. 

Photographs  of  the  locally  where  the  acddent 
in  suit  occurred  held  admissible.- Dederidis  t. 
Salt  Lake  City  B.  Ca  (Utah)  65& 

To  establish  the  value  of  a  stock  of  merchan- 
dise, an  inventory  and  appraiaement,  properly  au- 
thenticated, is  admissible. — Burchinetl  v,  Kooq 
(Colo.  App.)  932. 

A  receipt  for  mon^,  thottgh  not  stating  for 
what  purpose  the  money  was  paid,  li  admissi- 
ble in  an  action  to  recover  money  deported.— 
Northrop  v.  Knott  (CaL)  690. 


cime. — uonimeniai  uma»  aim.  inv.  XJO.  t.  aa- 
ley  (Colo.  Sop.)  638. 

Proof  of  handwrltitic. 

A  witness  AeW  competent  to  testify  as  tc 
whether  the  signature  on  a  note  was  that  of  a 
decedent— Pondn  t.  EMrth  (Wash.)  241. 

Lettera  in  the  handwriting  of  the  adverse  par- 
ty htld  admissible  for  pnrposes  of  comparison 
with  a  material  letter,  alleged  to  be  written  by 
such  party.— Miinkeis  v.  Farmen^  ft  Merchants' 
Ins.  Co.  (Or.)  850. 

Omnlnenesa  of  a  letter  introduced  in  evi- 
dence  hdd  properly  left  to  the  Jury,  to  be  deter- 
mined by  cwnparison  with  signature  conceded  to 
be  genamew— Osmmi  v.  Winters  (Or.)  78a 

EXAMINATION. 

Of  juror,  see  "Jury." 

Of  witneiSk  see  "Wltnessea.'* 

EXCEPTIONS. 

Necessity  of  exception  below,  lee  ''A.ppml  and 

Error.'' 


To  instructlona. 


"Trial.- 


EXCEPTIONS*  BILL  OF. 

As  part  of  record,  see  "Appeal  and  Errw." 

A  bill  of  exceptions  must  be  authenticated  by 
the  trial  judge.— Wieland  t.  Potter  (Colo.  App.) 
870. 

A  bill  of  exceptions  stating,  at  the  bottom  of 
an  offer  of  evidence,  that  the  defendant  ob- 
jects, without  showing  grounds,  held  insuffi- 
cient- Nelsou  T.  First  Nat  Bank  (Colo.  App.) 
879. 

Bin  of  exceptiooB  not  settled,  aa  required  h| 
Act  Hardi  8,  1893,  §  9  (Sees.  Laws,  p.  114), 
must  be  stricken.— State  v.  Howard  (Wash.) 
650. 

Where  a  bill  of  exceptions  was  settled  by  the 
trial  jtidge  without  objection,  attorneys  for  both 
partieB  being  present.  It  cannot  thereafter  be  ob- 
jected that  DO  notice  of  the  time  of  settlement 
was  giTeD,r-Horton     Jadk  (Cal.)  920. 

A  bill  of  exceptions  a^fd  not  contain  specifica- 
tions of  error  except  as  to  the  grotmd  that  a 
finding  or  decision  is  not  supported  by  the  evi- 
dence.—SneU  V.  Payne  (Cal.)  1069. 

Where  the  evidence  is  not  in  the  bill  of  excep- 
tions, and  piaiutiff  inserts  a  recital  "that  the  tes- 
timony was  conflicting,"  the  judge  canpot  be 
compelled  to  sign  the  bill  because  of  audi  re- 
<dtala.— People  t.  Boughton  (Colo.  Sup.)  132. 

EXCESSIVE  DAMAGES. 

See  "Damages,** 

EXECUTION. 

Se&  also,  "Attadimenf ;  "Bxemptfu^;  *^ar- 

Dishmetit** 
Injunction  against,  see  "Injunction.*' 

A  sale  on  execution  sued  out  without  rerival 

of  the  Judgment  by  an  assignee  of  the  tadgment 

creditor  after  his  death  is  not  void. — Chmt  v. 
Flannagan  (Colo.  Sup.)  683. 

The  fact  that  an  execution  waa  issued  against 
a  deceased  defendant  and  another  does  nut  ren- 
der the  sale  of  such  other's  land  void.— Cnuist  v. 
Flannagan  (Colo.  Sup.)  683. 

In  an  action  to  compel  the  application  of  the 
proceeds  of  a  sale  under  exeoutitm  to  a  olaia  lot 


wtgtm,  the  complaint  must  allaft  that  notUw  iraa 
KiTen  to  the  ezecDtbrn  debtw.— fl^lor  t.  WSl 
(CaL)922. 

A  set  of  sbttnct  booba  mar  be  lerled  on.— 
WtahinstOD  Bank  of  Walla  Walla  t.  Piddltr  Ab- 
stract &  Secnritr  Co.  (Wash.)  1036. 

The  riffht  to  an  execution  on  a  jndsrment  for 
the  payment  of  alimony  in  monthly  inatall- 
menta  does  not  become  barred  in  five  years  from 
it!  Oktry.— Gaston  t.  Gaston  (CaL)  609. 

A  patent  ria^t  is  not  rabjeet  to  execution.— 
Petonon  t.  Sheriff  of  dty  ftnd  Oonntr  oi  San 
Ftudm  (Cal.)  lOOa 


EXECUTORS  AND  ADMINISTRATORS. 

See,  also,  **W1I18.'* 

Appealable  probate  order,  see  "Anieal  and  Error.'* 

A  Teriflcation  to  a  claim  in  1894  hdd  suffi- 
cient, if  In  compliance  with  2  Hill's  Code,  I 
980.— Poncin  t.  Forth  (Wash.)  241. 

The  powers  of  a  spedal  administrator  are  Um- 
tted  to  the  oollectloii  and  preaerratlon  of  the  es- 
tate, and  he  lias  do  power  to  allow  or  pay  debts. 
—State  T.  Second  Judicial  District  Court  (Mont) 
200. 

An  ancfllarr  administratrix  In  California  is 
entitled  to  recoTer  possession  from  the  geueral 
administrator,  appointed  in  another  state,  evi- 
dences of  local  debta  dne  the  estate,  on  which 
payment  has  been  refused,  and  on  which  the 
general  administrator  cannot  maintain  an  action. 
— McCuliy  T.  CtHqwr  (CaL)  82, 

The  lien  of  a  lessor,  who  did  not  proceed 
against  the  estate  of  a  deceased  tenant  until 
after  30  days  from  the  death,  htid  subiect  to  the 
ri^ht  of  the  widow  and  minor  chlldreD  to  support 
out  of  the  estate.— In  re  Stone's  Estate  (Utah) 
llOL 

A  sale  of  property  by  'an  executor,  not  con- 
firmed by  the  probate  court,  conveys  no  title,  and 
a  sabseqnent  administrator  can  recover  from  the 
purchaser  for  its  conversion.  —  Horton  t.  Jack 
(Gal.)  920. 

Where  defendant  dies  pending  his  appeal  from 
a  Judgment,  and  his  executors  are  substituted, 
and  obtain  a  reversal,  the  claim  need  not  be  pre- 
sented to  his  executors  before  a  retrial. — Megrath 
T.  OUmore  (Wash.)  1032. 

An  administratrix  hdd  entitled  to  a  credit  of 
attorney's  fees  paid  without  order  of  court, — 
Fllbeck  V.  Davles  (Colo.  App.)  214. 

Where  chattels  are  sold  by  decedent  without 
delivery,  an  admlnlBtrator  cannot  defeat  re- 
covery by  the  purchaser  whne  the  sale  was 
valid  against  decedent  and  his  heiri.— Murphy 
T.  Clayton  (CaL)  4i60. 

AppolBtaMBt. 

A  second  cousin  of  a  decedent,  who  left  sur- 
Ttving  him  a  father  and  brother  residing  in  a  for> 
eign  country,  is  not  entitled  to  appcdntment  as 
adminiatrator  as  agafaist  the  pnbfic  adminls^- 
tw^In  ra  Bggen^Bstate  (CaX)  880. 

A  snrrtTlng  wife  may  nominate  an  administra- 
tor far  the  estate  of  her  deceased  husband,  as  an- 
thorized  br  Comp,  St  1887.  p.  289.  |  66,  though 
she  he  a  ndnor.— In  re  Stewart's  Bstato  (Movt) 
806. 

Comp.  St  p.  200,  i  S8,  which  provides  that.  If 
the  jpenoD  entitled  to  letters  of  administratitm  is 
a  minor,  letters  must  issue  to  bis  or  her  guardian, 
does  not  apply  to  a  Burviving  wife.— In  le  Stew- 
art's Estate  (Mrait)  806. 

An  hob  who  reqnesto  the  appdntment  of  an- 
other as  administrator  of  an  estate  will  not  be 
permitted  to  revoke  such  request  without  rea- 
son.—In  re  Silvar's  Estate  (Cat)  296. 


Aotiou. 

In  an  action  on  a  decedent's  note,  plaintiffs  eas 
riiow  that  DO  Touchers  had  been  regoired  frma 
them.— Pondn  t.  Fwth  (Wash.)  241. 

In  an  action  on  a  note  against  an  admlnlstxar 
tor,  the  production  of  the  note  and  proof  of  ex- 
ecution are  evidence  of  consideration,  delivery, 
and  nonpayment.— Poncin  v.  Furth  (Wash.)  241. 

An  action  brought  in  the  district  court  after 
one  year  from  the  issuance  of  ietters  Is  not  barred 
by  liUls*  Ann.  St  §§  4780.  4702,  but  the  judg^ 
ment  therein  rendered  can  be  satisfied  only  from 
the  uninveotoried  property  of  the  estate.- Mc- 
Glure  v.  Board  of  Com'rs  of  La  Plato  County 
(Colo.  Stv-)  677. 

Defense  to  an  action  by  an  administrator  for 
the  conversion  of  propert7,  against  a  purchaser 
from  a  former  execntrix,  hdd  Insuffld en t.— Hop- 
ton  T,  Jack  (Cal.)  920. 

Where  legal  r^resentotlTes  In  a  eomidahit  al- 
leged that  they  are  acting  under  a  duly-probat- 
ed will,  an  answer  denying  the  allegations  on  in- 
formation and  belief  is  insufficient— Thomoson 
T.  Bkeen  (Utah)  1103. 

EXEMPTIONS. 

See,  also,  ■'Hmnestead.*' 

Horses  bon^  to  be  used  In  the  bajdness  of 
drayman  nfld  exempt,  Plough  the  purebaser  had 
not  actually  entered  on  such  bnslness.— Clevdand 
T.  Andrews  adaho)  1025. 


EXPERT  TESTIMONY. 

Set  **OHmInaI  law'';  "Evidence." 

FACTORIZING  PROCESS. 

See  **Oamlahment*' 


FALSE  IMPRISONMENT. 

liabOltr  of  city,  see  "Monldpal  Oorpontlaas.'' 

FALSE  PRETENSES. 

See,  also,  "Fraudulent  Conveyances." 

A  person  obtolning  land  by  false  pretenses  Is 
not  punishable  under  Pen.  Code,  I  t3i2.— Peode 
T.  Cummlngs  (CJal.)  284. 

A  book  containing  a  list  of  depositors  at  a 
bank  held  admissible  to  show  that  defendant 
who  obteined  money  on  a  worthless  t^ec^thad 
no  accdbnt  thete.--Stato  t,  McOirmick  (Kan. 
Sup.)  777. 

False  representations,  made  in  defendant's 
presence  without  objection,  which.  In  effect 
affirmed  defendant's  false  pretenses,  held  ad- 
missible.—State  T.  McCormick  (Kan.  Sup.)  777. 

On  a  prosecution  for  obtaining  property  by 
means  of  a  worthless  check,  it  is  nof  necessary 
to  show  that  defendant  was  inaoiTent— State 
T.  McCormick  (?£an.  Sup.)  777. 

The  cashier  of  a  bank  on  which  was  drawn 
a  worthless  check  hdd  competent  to  testify 
that  defendant  had  no  account  with  the  bank. — 
State  V.  McCormick  (Kan.  Sup.)  777. 

The  certificate  of  protest  of  a  worthless  check, 
on  which  defendant  obtained  money,  was  com- 
petent evidence  of  presentment,  demand,  and  re- 
fusal to  pay.— State  T.  McCormick  (Kan.  Sup.) 
777. 

A  particular  description  of  a  check,  whldi  Is 
given  only  as  a  step  In  obtaining  property  under 
jfalse  pretenses,  heid  not  indispensable  in  the  Id* 
formatktn.— State  t.  Baker  (Kan.  Sup.)  047. 


Bm  rPatot  Preteiuw";  *^r»idnleiit  OonTcy- 
FEES. 

OoU«!ted  by  derk,  Me  "Clerks  of  Ckmiti.'' 

gt  tttonuT.  Ke  ''Attomej  ud  CaieuL" 
f  juror,  we  "Jury." 

FELLOW  SERVANT. 

See  "Master  and  Serrant" 

FENCES. 

Dn^  of  railroad  compaDy  to  fence  tiacka,  aee 
"RaiLroada.'* 

FERRIES. 

Reguladon,  aee  "ConatitDtional  Law.** 

FILING. 

Uen,  aea  "lleduudca*  Uena," 

FINDINGS. 

See  "TriaL" 

FIRE  INSURANCE. 

See  "Inanrance.*' 

FIRES. 

Set  by  kicomotiT^  aee  ''RaUroada." 

FLOWAGE. 

See  "Waters  and  Water  Oooraea.'* 

FORCIBLE  ENTRY  AND  DETAINER. 

All  defenaea  may  be  Interposed  nnder  a  gen- 
eral denial;  hence  it  waa  not  reTersible  error 
to  strike  a  special  defeose^^ty  of  Oklahoma 
City  T.  HUl  (Okl.)  568. 

A  notice  to  vacate,  addressed  to  a  person  as 
mayor  of  defendant  city,  hdd  snffident— City  of 
Oklahoma  City  t.  Hill  (Okl.)  568. 

The  action  lies  aerainst  the  tme  owner  If  be 
forcibly  onated  plaintiff  from  penceable  posses- 
sion.—City  of  Oklahoma  City  T.  Hill  (Okl.)  668. 

The  notice  to  vacate  need  not  state  the  names 
of  the  parties  who  claim  the  premises  if  tbcy  are 
signed  at  Its  close. — City  of  Oklahoma  City  t. 

mu  (Okl.)  sea 

Where  dtj  officers  as  such  permitted  plaintiff 
to  be  forcibly  ousted,  hehl  that  the  city  waa  lia- 
ble In  forcible  entry  and  detniner.— City  of  Okla- 
homa City  V.  Hill  (Okl.)  568. 

Where  a  complaint  under  Code  1890  sets  out 
the  interest  of  plaintiff  in  the  property,  de8cril>- 
ing  it,  and  alleges  that  defendant  unlawfully 
obtained  and  holds  possession,  held,  the  tom- 

Elaint  waa  anfficlent.— Carson  t.  Butt  (Okl.) 
96. 

Bridence  hdd  to  show  defendant  guilty  of  for- 
dble  detalner.—Lasserot  t.  Gamble  (Cal.)  917. 

Eridence  of  title  In  defendant  ia  Inadmissible.— 
Lasserot  t.  Gamble  (Cal.)  917. 

FORECLOSURE. 

Of  mortgage,  see  "Mortgagea." 

FORGERY. 

Admission  in  evidence  of  a  ccrtificnte  of  pro- 
test of  a  check  charged  to  have  been  forged 


In  a  prosecution  for  forging  and  attering  a 
check,  other  diecka  Issued  by  defendant  are 
not  admissible  to  prove  gnllty  knowledge,  with- 
out proof  that  they  were  fMgeriea. — ^People  v, 
Whiteman  (Cal.) 


FORTHCOMING  BOND. 

Bee  "Attachment" 

FRAUD. 

Misrepreaentatloos  as  to  the  charact«  of  a 
mine,  though  made  to  third  persons,  admia- 
aible  to  show  fraud. — Oudin  v.  Grossman  (Wash.) 
1047. 

Allegations  held  Insufficient  to  constitute  a 
cause  of  action  by  a  purchaser  against  hit  ven- 
dor for  fraudulent  representatlona. — Kennah  t. 
Huston  (Wash.)  236. 

A  joint  purchaser  of  land  will  not  be  permit- 
ted to  gain  an  advantage  over  his  co-pnrchaser 
by  a  misrepresentation  to  him  of  the  price  paid. 
—Kennah  v.  Huaton  (Wash.)  236. 

One  who  makes  a  positive  representation  of  a 
fact  to  induce  the  action  of  another,  which  Is 
acted  uiwn,  is  liable  for  the  deceit  if  such  re|>- 
reaentation  is  false,  witbont  regard  to  whether 
its  falsity  was  known  at  the  time  to  the  one 
making  ft.— Ooodale  t.  Middaugh  (Colo.  App.) 


FRAUDS.  STATUTE  OF. 

specific  performance  ot  parol  agreement  relating 
to  land,  see  "Specific  Perfonnance." 

Delivery  of  a  gnantity  of  wood  to  a  purchas- 
er held  aufficient  under  the  statnte  of  frauds.— 
Dubois  V.  Spinks  (CaL)  95. 

Sad,  that  there  was  a  valid  contract  for  the 
purchase  of  lands,  as  against  the  statute  of 
frauds.— Underwood  v.  Stack  (Wash.)  1031. 

FRAUDULENT  CONVEYANCES. 

Transfers  inTalld. 

A  conveyance  to  seen  re  a  anrety  on  obligations 
already  assumed,  and  for  the  asanmptlon  of  oth- 
er debts,  ia  not  per  se  frauduleot.- Tudor  v.  De 
Long  (Moot)  258. 

A  transfer  by  an  insolvent  to  prevent  the 
property  from  being  distributed  among  his  cred- 
itors, hdd  void.— Salisbury  v.  Burr  (Cal.)  270. 

A  conveyance  of  land  held  in  trust  by  a  father 
for  his  minor  son,  to  the  son  after  the  father's 
insolvency,  htld  not  f raudnlmt  —  Hayf ord  t. 

Wallace  (Cal.)  293. 

An  attachment  and  a  bill  of  sale,  parts  of  the 
same  transaction,  held  void  as  against  anbse- 
quent  attaching  creditors  of  the  debtor. — Craig 
T.  California  Vineyard  Co.  (Or.)  421. 

A  grantee  in  a  fraudulent  coDveyance  Aeld  not 
chargL>able  with  fraud,  where  he  had  no  knowl- 
edge of  any  fraudulent  Intent — Riethmann  v. 
Uodsman  (Colo,  Sup.)  684, 

Fraud  of  the  mortgagor  being  shown,  knowl- 
edge thereof  by  the  mortgagee  may  be  proved  by 
any  competent  evidence,  it  not  being  necessary 
to  show  that  the  mortgngee  had  notice  of  eaca 
fraudulent  act  of  the  mortgagor, — Sherman  Coun- 
ty Bank  v.  McDonald  (Kan.  Sup.)  703. 

Held,  that  an  iin(>qiiivnral  and  ftiibRtantinl 
chniigp  of  possi'ssiou  followed  the  sale— Levy  v. 
Scott  (Ciil.)  8!>2. 

The  prei^imiption  of  fraud  ariaing  from  con- 
tiniird  possession  of  the  mortgagor  mar  be  » 
butted.— Arkanm  City  Ihuik  t.  Swift  (fboL 
Sup.)  960. 


Aotlons  to  mot  aside. 

Evidence  examined  and  AfM  to  jwiitj  a  find- 
ing that  the  grantor  waB  insolvent  when  the 
conTeyance  waB  made.  —  Hayford  t.  Wallace 
(Cal.)  301. 

FtndingB  Md  to  rapport  a  c<mdndon  that  a 
i^Bttel  mortgage  was  void  as  againat  prior  at- 
taching crednnra.— Fisher  t.  Kelly  (Orl)  146. 

Evidence  Md  to  anstain  a  finding  that  a  pnr- 
chaaer  inserted  the  name  of  his  wife  in  the  deed 
for  the  purpose  ot  defrauding  his  creditors,  and 
that  the  wife  did  not  purchase  in  good  faith-— 
Shanks  v.  Stmon  (Kan.  Sop.)  774. 

Evidence  AeU  suffideot  to  authorize  the  set- 
ting aside  of  a  judgment  against  a  corporation  at 
the  suit  of  its  receiver. — Compton  v.  Schwabadi- 
er  Bros.  &  Go.  (Wash.)  338. 

Acta  and  declarations  of  the  mortgagor  at  the 
time  of  tiie  alleged  fraudulent  conveyance  held 
admissilde.— Sherman  Coaut7  Bank  r.  McDon- 
ald (Kan.  Sup.)  703. 

Evidence  held  to  justify  a  finding  that  a  debt- 
or was  insolvent  at  the  time  of  transfer  of  his 
stock.— Woolridge  v.  Boardman  (Cal.)  868. 

Where  a  aatc  is  attacked  for  fraud,  tise  buyer 
can  show  all  the  circumstances  connected  with 
the  sale.— Levy  v.  Scott  (Cal.)  802. 

In  an  action  to  set  aside  a  transfer  of  stock 
as  fraudulent,  a  tax  list  made  out  by  the  debt- 
or hHd  admissible  to  show  what  property  he 
owned.— Woolridge  v.  Boardman  (Cal.)  868. 

Evidence  as  to  whether  the  mortgagor  remain- 
ed in  posseasion  of  the  property  held  for  the  jury. 
—Arkansas  City  Bank  v.  Swift  (Kan.  Sup.)  850. 


See ''Oazrien.*' 


FREIGHT. 
GAME. 


Injunction  against  trespass  on  game  preserTe,  see 

"Injonction." 
JtnMlction  of  justice  over  violatiaiB  of  game 

laws,  see  "Justices  of  the  Peace." 
Property  rights  In  wild  game  bltdl,  m  "Al^ 

mala." 

TreapBsa  on  game  j^eaerve,  see  "Anhnah.'* 

GARNISHMENT. 

Plaintiff  In  gamishment  proceedings  has  no 
farther  rii^ta  in  the  property  attached  dian 
Us  debtor.  —  Morgan  t.  Saline  Valley  Bank 

(Kan.  App.)  61. 

Property  attached  in  garnishment  proceed- 
ings in  juRtice  court  should  be  disposed  of  as 
property  otherwise  attached.— Morgan  t,  SaUne 
Valley  Bank  (Kan.  App.)  61. 

GENERAL  ASSIGNMENT. 

See  "AMigninents  for  Benefit  of  Oredttota.** 

GOOD  WILL 

See  'Tartnerahip." 


See  "States." 


GOVERNOR. 


GUARANTY. 

Of  goods  aold^  see  "Salea." 

A  cause  of  action  on  a  guaranty  of  Indemnity 
against  loss  from  nonpayment  of  a  debt  does  not 
accrue  until  it  is  shown  that  the  debt  is  not 
collectible. — Burton  v,  Dewey  (Kan,  App.)  325. 

Where  a  guaranty  has  attached  to  it  a  no- 
tation that  It  ia  anbject  to  a  contract,  the  guar* 


an^  and  contract  must  be  construed  together. 
— McCormich  Harvestlng-Hach.  Oo.  T.  Reiner 
(Kan.  App.)  S89. 

GUARDIAN  AND  WARD. 

Appeal  bond  hj  goardlan,  see  "Appeal  ond  Er- 
ror." 

A  guardian  hdd  not  liable  for  the  default  of 
his  collection  agent.  —  Beach  t.  Moser  (Kan. 

App.)  202. 

Right  of  court  to  set  aside  guardian's  sale  for 
inadequacy  of  price  determined.— In  re  Jack's 
Estate  (Gal.)  10lf7. 

HABEAS  CORPUS. 

No  appeal  lies  In  a  habeaa  corpus  proceeding, 
under  Act  Cong.  Mardl  S.  1886,— In  re  Bcvrego 
(N.  M.)  211. 

An  imprisonment  Is  not  Diegal,  so  as  to  author- 
ize discharge  on  habeas  corpus,  because  the  order 
under  which  a  party  is  held  haa  been  irregularly 
Issued.— Id  re  Chapman  (Kan.  App.)  1014. 

Where  a  debtor  has  been  arrested  uader  civil 
process  under  Civ.  Code,  3  148,  he  will  not  be 
discharged  because  an  attachment  may  have  l>eai 
previously  issued  in  the  same  case,  and  levied  on 
sufficient  property  to  satisfy  the  claim. — In  le 
Gliaptnan  (Kan,  App.)  1014. 

HANDWRITING. 

Proof  of,  see  "Brldence." 

HARBOR  COMMISSIONERS. 

Bee  ^NaTlgable  Waten." 

HARMLESS  ERROR. 

See  **Aroeal  and  Bnor.** 
In  taiBtnictlona,  see  'TMaL" 

HEARSAY  EVIDENCE. 

See  'Wdence." 


HERD  LAW. 


See  "Animals.' 


HIGHWAYS. 

Mills*  Ann.  St  S  3962,  does  not  reqafre 
bridges  over  ditches  running  parallel  to  a  nlgl^ 
way.— Farmers'  High  Line  Canal  ft  Reserrolr 
Co.  V.  WesUake  (Colo.  Sup.)  134. 

Mills'  Ann.  St  |  3062.  applies  only  to  ditches 
constructed  after  the  passage  of  the  act— 
Farmera'  High  line  Canal  &  Beaerrt^  Co.  r, 
Westlake  (Colo.  Sup.)  134. 

HIRING. 

Bee  "Master  and  Servant" 

HOMESTEAD. 

Entries  undw  federal  laws,  see  "Public  Lands." 

Under  Civ.  Code,  §  1241,  subd.  4,  a  husband, 
after  executing  a  mortgage  to  his  wife,  cannot 
detfeat  her  ri^t  to  foiedose  It  by  filing  a  dec- 
laratioa  ot  homestead.— Qlas  v.  Glas  (CaL)  697. 

HOMICIDE. 

Bvldence  examined,  and  held  that  the  qaestion 
as  to  the  denee  of  murder  was  for  the  Jnir.— 
Territory  t.  Padilla  (M.  M.)  846. 


^lermory  T.  Liiicero  (JN.  M.)  iH. 

Dnty  <tf  the  person  who  commences  the  affrar 
to  retreat,  where  the  person  assaulted  makes  a 
deadly  assanlt.— State  t.  Hatch  (Eaa.  &ip.)  708. 

Indiotment. 

An  indictment  examined,  and  Md  saffident. — 
Borrege  v.  Territory  (K.  M.)  34». 

In  an  indictment  for  assault  with  intent  to 
kill,  hdd,  that  the  words  "malice  aforethoueht" 
were  not  neoeisanr. — State  t.  McDon^d  (Utah)  i 
872.  I 

Indictment  for  assanlt  with  Intent  to  kill  luid 
to  snfficiently  describe  the  offense.— State 
McDonald  (Utah)  872. 

Brldsnoe. 

Declarations  of  defendant  IMd  Inadmiarible, 
as  beinjc  seU-serring.— State  T.  Asbell  (Kan. 
Sap.)  7TO. 

The  burden  of  proof  as  to  malice  never  shifta 
to  defendant.— Territory  t.  Lncero  (N.  M.)  18. 

Evidence  that  defendant  killed  two  others  at 
the  time  he  was  alleged  to  have  killed  defend- 
ant held  admissible  as  part  of  the  res  gestee.— 
State  T.  Hayes  (Utah)  TBZ. 

Circumstantial  evidence  held  to  sustain  a  con- 
viction.—State  V.  Hayes  (Utah)  762:  State  r. 
Asbell  (Kan.  Snp.)  770, 

Defendant's  efforta  to  prevent  search  In  the 
place  wliere  deceased's  body  was  found,  and  hie 
condition  of  mind  when  viewiM  the  body,  and 
what  he  then  said,  held  admlssiMe.— State  T. 
Hayes  (Utah)  7S2. 

TrlaL 

Case  hdd  triable  at  the  term  at  which  tne  in- 
dictment was  found,  though  defendant  was  not 
arrested  until  after  the  commencement  of  the 
term.— State  v.  Asbell  (Kan.  Sup.)  770. 

Ao  erroneous  remark,  inadvertently  made  in 
an  lostructioD,  hdd  not  ground  for  rerefsaL— 
State  T.  Asbell  (Kan.  Sup.)  770l 

Evidence  examined,  and  hdd  error  to  charge 
only  on  murder  in  the  first  degree.— Agtdlar  v. 
Territory  (N.  M.)  342. 

An  instruction  on  the  trial  of  officers  for  mur- 
der as  to  the  effect  of  false  statementa  by  such 
officers  held  erroneoos.— Territory  t.  Lncero  (N. 
U.)  18. 

An  instmetioD  that  false  statementa  of  de- 
fendanta  as  to  the  killing  tend  to  establish  their 
guilt  is  an  invasion  of  the  province  of  the  jury. 
—Territory  v.  Lucero  (N.  M.)  18. 

An  instruction  that  one  standing  by  and  not 
protesting  when  a  killing  la  being  done  is  gnil^ 
of  murder  In  the  first  degree  held  erroneous. — 
Territory  v.  Lucero  (N.  BI.)  18. 

An  instruction  hM  properly  refused  where  it 
had  been  given  in  iobstanee.— State  t.  Oarey 
(Wash.)  l<m 

InstmcHons  as  to  the  rl^t  of  selMefmse 
held  nroneoos.— State  t.  Hatdi  (Kan.  Siqi.)  708. 

Appeal  and  error. 

A  homicide  case,  under  Comp.  Laws  N.  M. 
1884,1  21^,  may  i>e  reviewed  by  a  writ  of  er- 
ror.—Borrego  V.  Territory  (N.  M.)  349. 

On  appeal  by  defendant  hi  a  homicide  case  un- 
der Comp.  Laws.  H  2476.  2483.  the  clerk  must 
•end  up  the  transcript  without  regard  to  pay- 
ment of  fees  therefor.— Aguilar  t.  Territoiy  (N. 
M.)  S42. 

Admission  of  evidence  as 'to  deceased's  wher^ 
abouts  before  he  was  killed  hOd  haimless.— Petite 

T.  Worthington  (Cal.)  lOUl. 

Evidence  thnt  witness  received  from  deceased 
certain  papers  after  be  was  sliot  A«M  harmless, 


HUSBAND  AND  WIFE. 

A  wife  ntay  join  with  her  husband  In  making 
a  note  for  hfs  debt— Cooper  t.  Bank  of  Indian 
Territory  (Okl.)  475. 

A  wife  may  bind  herself  by  a  provision  that  i 
note  signed  by  herself  ana  husband  may  be 
extended  at  the  request  of  one  of  the  signers.— 
Cooper  V.  Bank  of  Indian  Territory  (Okl.)  475. 

Community  personalty  is  liable  on  a  jn^ment 
against  the  husband  for  his  separate  debt.— 
^ud  V.  Parke  (Wash.)  408. 

Community  real  estate  hdd  not  liable  for  the 
satisfaction  of  a  Judgment  against  the  husband 
on  an  accommodation  note.  — Ound  T.  Paike 
(Wash.)  408. 

In  an  action  on  a  married  man's  note  hia  wife 
may  intervene  to  have  it  adjudged  that  the  debt 
is  sot  s  commonitr  debt.  — Ound  T.  Parke 
(Wsah.)  40a 

A  husband  holding  stock  for  the  benefit  of  the 

community,  and  becoming  surety  for  the  corpo- 
ration, creates  a  liability  enforceable  against  the 
community  estate.  —  Horton  v.  Donohoe-Kell7 
Banking  Co.  (Wash.)  409. 

A  levy  on  the  husband's  interest  in  the  com- 
munity property  on  a  judgment  against  the  com- 
munity authorizes  a  sale  of  the  property  stanu- 
ing  in  the  husband's  name. — Horton  T.  Dodo- 
hoe-Kelly  Banking  Co.  (Wash.)  409. 

A  deed  of  land  to  a  married  woman,  recltiog 
that  it  is  conv^ed  as  the  separate  estate  of  the 
grantee,  prima  fade  makes  it  her  separate  prop- 
erty.— Sanchez  v.  Orace  Methodist  Ei^scopal 
Church  (Oal.)  2. 

Land  deeded  to  a  married  woman  in  exchange 
for  land  owned  by  her  becomes  her  separate 
fffoperty.- Sancbes  t.  Grace  Methodist  h-jfiaco- 
pal  Church  (Gal.)  2. 

A  bnst>and  held  entitled  to  recover  for  loss  ai 
hia  wife's  services. — Southern  Kansas  By.  Co.  t. 
Pavey  (Kan.  Sup.)  969. 

Deeds  by  a  husband  to  bis  children  by  s 
former  wife  of  all  bis  real  estate  will  be  set 
aside  in  so  far  as  they  deprive  his  second  wife, 
on  his  death,  of  more  than  one-half  of  his  prop- 
erty.—Smith  V.  Smith  (Colo.  Sup.)  128. 

Where  thwe  is  a  community  contract,  the  wife 
is  Ixiuod  by  act  of  the  husband  which  Is  for  the 
t>enefit  of  the  community  interest.— McKee  t. 
Whitworth  (Wash.)  1045. 

Where  a  pretended  title  to  a  mine  which  has  no 
existence  Is  in  a  wife,  and  is  sold  throngb  fraud- 
ulent representations,  the  commonitr  property  ii 
liable.— Oudin  t.  Crosaman  (Wash.)  1047. 

Personal  property  which  belonged  to  the  wife 
prior  to  the  marriage  cannot  be  pledged  by  ttie 
husband  without  her  consent  for  payment  of  Itis 
debta.— Knight  Beckwith  Coounerdal  Co. 
(Wyo.)  icisir 

IMPEACHMENT. 

Of  witness,  see  "WibKsses." 

IMPLIED  REPEAL 

See  "StatnteB." 

INDEMNITY. 

By  plaintiff  in  attachment,  see  "AttachmenL** 

INDIANS. 

Jurisdiction  of  criiiin.  soo  "Cnmiual  Lew." 
Taxation  of  reservalion  land,  see  "Taxation.** 
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iSTMENT  AND  INFORMATION. 

criineB.  Me  "BmbeKzlemenV*;  "FalM 

.ec*i-ve  Terificatlon  held  waired  bj  the 
iT  tL  recosnizance,  the  consenting  to  • 
I  nee,  and  the  giTinc  of  a  new  recogni- 
St^te  T.  Hook  (Kan.  App.)  44. 

e  ttxe  thing  stolen  Is  described  in  the 
tioti  a&  the  propertr  of  Sam  Staler,  and 
ience  snows  that  the  owner's  fall  name 
iiel,  there  is  no  material  nrluee.— Peo- 
^rmvtrons  (Cal.)  611. 

kTice  between  information  and  eridence 
imaterial.— People      Uahi  (Cal.)  612. 

mation  for  rapa  hM  snffiei«t.r-8tate  T. 

Ml  (Wash.)  72f. 

ndictment  nnder  Qen.  St.  {  701,  for  falling 
.-ent  a  crime,  is  insufficient  where  it  fails 
K  tliat  defendant  conld  hare  done  so  with- 
icing  bimself  In  daoger.— Fairell  t.  People 
App.>  841. 

information  may  be  amended  as  to  a  Chrls- 
BQie  or  an  initial,  with  leare  of  oonrt,  after 
nd  befon  triaLr-State  ▼.  McDonald  (Kan. 

cn  the  urowcolliig'  officn  suipilscs  defend- 
y  indornns  on  the  Information  at  the  tiial 
xmeB  of  witnesses  wfaom  he  intended  before- 
to  <mll  in  diief,  there  shoold  be  a  postpone- 
at  defendant's  request. — State  r.  McDonald 
.  Sup.)  966. 

indictment  aUeging  commission  of  the 
?  hy  striking  with  a  weaixm,  a  more  per- 
&T  description  of  which  u  nnknown,  held 
■lent,  where  the  evidence  does  not  show  that 
lesctiption  was  known  to  the  prosecuting  at- 
sy.— State  t.  Carey  (Wash.)  105a 

INDORSEMENT. 

**Bnia  and  Notec" 

names  of  witnesses  on  hiformation,  see  "Crlm- 
Bl  Law." 

INJUNCTION. 

i\iL«t  eommissioner,  see  "Counties.'' 
iiealable  ordn;  see  "Appeal  and  Emr." 
ect  of  appeal,  see  "Apgeal  and  Ekror.** 

rhe  construction  of  tracks  orer  land  owned 
a  street-raiiway  eompanr  wQl  not  be  enjeto- 
at  the  instance  of  an  abnttins  owner,  since 
.  T^medy  at  law  1m  complete.— Haskell  t.  Den> 
r  Tramway  Co.  (Colo.  Sup.)  121. 

Injunction  will  tie  to  prerent  trespassing  on 
Rame  pieaerre.— Kellogg  v.  King  (Cal.)  166. 

The  preTeotion  of  a  multiplicity  of  suits  is 
xnmd  for  Injonctloo  in  case  of  repeated  tres- 
iSBes.-Kellogg  t.  King  (CaL)  166. 

Ininuctitm  will  not  be  granted  to  restrain  the 
iforcement  of  an  eieeutloa  whereplalntifr  has 
deqiiate  remedy  at  law.-^reat  r,  Wilson  (Kan. 

.pp.)  322. . 

Vihvn  an  injunction  restraining  performance 
mder  a  cwtract  is  dissolved  after  many  years, 

lefendant  will  be  allowed  time  to  perform.— 
)a»i«  v.  Ford  (Wash.)  803. 

M  an^catioD  for  an  injunction  against  an 
•fficer  charged  with  the  preparation  of  the  offi- 
'M  ballot,  which,  through  the  laches  of  re- 
ctor, IB  not  presented  to  the  court  until  too 
late  for  the  questions  involTed  to  be  given  prop- 

Lcoiuiid»atiDn,  wUl  be  dismissed. — State  v. 
A  (Moot)  442. 

A  mandatory  Injunction  will  not  lie  to  re- 
Bofve  one  liaTing  settled  npon  and  ImproTed 
jn^Uc  landi  pending  a  Bnal  determination  in  a 
ttutost  u  to  title  between  Uie  parties.— Proctor 
T.  Stnart  (OU.)  SOL 


The  discharge  ot  a  teacher  will  not  be  enjoined, 
as  he  has  an  adequate  remedy  at  law  under  a 
contract  to  teach  for  a  given  length  of  time.~ 
School  Diet  No.  1.  Fi^n  Coonty,  t.  Canon 
(Colo.  App.)  846.  . 

INSANE  PERSONS. 

Evidence  of  the  general  lepntatlmi  of  a  person 
as  to  sanity  is  inadmissible.— Territory  t.  Padil- 
ia  (N.  M.)  346. 

A  Judgment  against  an  Insane  person,  without 
the  appointment  of  a  guardian.  Is  irt^colar,  but 
not  void.— Dann  t.  Dnnn  {CaL)  D. 

INSOLVENCY. 

See,  also,  "Assignments  toe  Benefit  of  Credit- 
ors"; "Fraudulent  Conveyances." 

Traasten  by  insolvents,  see  "Fraudulent  Conv^- 
ancee." 

A  sheriff,  as  custodian  of  property  pending  ap- 
pointment  of  assignee  under  the  insolvent  act, 
does  not  represent  the  Insolvent  debtor  in  liti- 
gated matters.— Taylor  v.  Hill  (Cal.)  922. 

An  Insolvent  corporation  may  nrefer  a  creditor. 
—Conway  v.  Smith  MercantUe  Co.  (Wyo.)  1084. 

A  creditor  of  a  corporation,  knowing  it  to  be 
insolvent,  cannot  obtain  a  preference  by  attach- 
ment.—Comnton  T.  Schwabacber  Broa.  &  Co. 
(Wash.)  888. 

A  preference  secured  by  a  creditor  by  mort- 
gage had  valid.— Bane  v.  Hartsell  (Kan.  Sup.) 
961. 

An  insolvent  whose  application  for  a  disctiarge 
has  been  denied  is  not  prevented  from  obtaining 
a  subsequent  discharge  under  Insolvent  Act  1880, 
(  40.-ID  re  Marsh  (Cal.)  1072. 

Action  \a  assignee  to  set  aside  couTcyances  by 
iLwlvent  held  not  maintahiable  where  creditors 
had  not  complained  of  the  transfers. — McN^  v. 
Hansen  (Cal)  1066. 

INSPECTION. 

Of  records,  see  "Beeords." 

INSTRUCTIONS. 

See  "Criminal  I«w";  "Trial.*' 

INSURANCE. 

A  change  of  title  held  not  to  affect  a  mort- 
gagee named  in  the  subrogatim  clause  in  the 
policy.— Dodge  Hamburg-Bremen  Eire  Ins, 
Co.  (Kan.  App.)  2S. 

A  change  of  title  increaainc  the  interest  of  the 
insured  from  that  of  a  lien  dslmant  to  that  of 
an  absolute  owner  held  not  to  require  a  notice 
to  the  company.— Dodge  v.  Hambnrg-Bremen 
Fire  Ins.  Co.  (Kan.  App.)  ^. 

The  petition  In  an  action  on  a  policy  need  not 
negative  a  dLsagreement  as  to  the  amount  of 
loss,  requiring  an  appraisement  before  suit- 
Long  Isbnd  Ins.  Go.  v.  Hall  (Kan.  App.)  47. 

On  appraisement  of  a  loss  under  a  fire  policy, 
the  award  is  not  binding  where  the  appraiser 
had  no  evidence  of  the  items  of  the  loss.— Spring- 
field Fire  &  Marine  Ins.  Co.  t.  Fayne  (Kan. 
Sup.)  31S.  > 

Where  an  appraisement  Is  agreed  upon,  the 
burden  of  proof  of  the  invalidity  of  the  award  is 
upoD  the  person  challenging  it.--Spring&eId  Fire 
&  Marine  Ins.  Co.  T.  Payne  (Kan.  Sup.)  315. 

A  retam  of  proofs  tor  insurance  o>mpany  htld 
to  estop  (hem  from  pleeding  that  no  tmudei's 
certificnte  wss  attached  to  the  iMtwfs  and  Insnf- 
flciencT  of  notary's  certificate.  —  Sehmun  t. 
State  Ins.  Co.  (Or.)  863. 
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uiougii  tue  policy  provuua  nut  mere  mxmia  oe 
DO  w&iver  exempt  m  wrttins- — Bchmurr  T.  Btate 
Ins.  Co.  (Or.)  3li3. 

The  acceptance  of  premiitDU  utft  ftlhiTe  to 
cancel  policy  held  to  waiTe  «  eooditiOB  ttat  do 
building  should  be  erected  nwr  the  insured  prop- 
erty.—Schmurr  ▼.  State  Idb,  Co.  (Or.)  868. 

Authority  of  agent  to  receive  payment  of 
premium  note  not  in  his  possession  determined. 
— LoDS  Creek  Bldg.  Ass'n  t.  State  Ins.  Co.  (Or.) 

see. 

In  an  action  on  a  policy,  an  instruction  sub- 
mitting to  the  jury  the  quesiii  .ii  L'f  fact  an  to  the 
existoiiee  of  the  agency,  ami  a  inirsiion  of  law 
as  to  the  extent  of  the  agent's  authority,  AeU  er- 
m.— Lmc  Greek  Bldg.  Abs'd  t.  State  ub.  Co. 
(Or.)  m. 

Where  plitlut^  i^eade  that  he  has  furnished 

proofB,  It  u  error  to  permit  him  to  ahow  a  waiver 
by  the  company. — Ijour  Creek  Bldg.  Abb'u  t. 
Btate  Ins.  Co.  (Or.)  3U6. 

Statements  as  to  the  title  of  prt^rty  insured, 
made  to  an  agent,  held  to  be  binding  on  the  com- 
pany.— Michigan  Fire  &  Marine  Jns.  Co.  t. 
WIeh  (Colo.  Aptk)  687. 

The  equitable  owner  of  property  may  insure 
tt  as  owner.— Michigan  Fh%  &  Marine  Ins.  Co. 
T.  Wlch  (Colo.  App.)  687. 

Where  a  policy  of  insiu-ance  is  issued  vcithout 
any  apnliailiou  or  aprt^'iiicnt  to  make  one,  an 
applicniion  subsequently  made  at  the  request  of 
the  agent  of  the  insurer  is  no  part  of  the  con- 
tract of  insurance.— Michigan  Fire  &  Marine 
Ins.  Co.  T.  Wich  (Colo.  App.)  687. 

Where  an  action  on  a  policy  is  defended  on 
the  ground  that  the  fire  was  set  by  plaintiff, 
eridence  aa  to  his  general  good  character  held 
InadmisBible. — Mnnkera  t.  Farmers'  &  Mer- 
chants' Ins.  Oo.  (Or.)  850. 

INTEREST. 

Alteration  of  note  as  to  interest,  see  "Alteration 
of  Instruments." 

A  Tendee  of  goods  is  entitled  to  interest  from 
the  time  of  suing  for  the  price,  in  the  absence  of 
agreement  to  pay  the  price  at  a  specified  date. — 
Lam  T.  Tomer  (Cal.)  290. 

INTERPLEADER. 

One  filing  a  bill  of  intorpk'ader,  and  deposit- 
ing a  fund  with  the  clerk  of  court,  is  eutitUd 
to  be  discharged  from  liability  only  to  the  ex- 
tent of  the  sum  actually  paid  into  court. — Bel- 
Ungham  Bay  Boom  Co.  v.  Brisbois  (Wash.)  238. 

A  complaint  in  interpleader  hdd  sufficient,  un- 
der 2  Hill's  Oode^  I  158.— Moaher  t.  Bmhn 
CWash.)397. 

INTERPRETATION. 
Of  OMttraet,  see  "Oontracta." 

INTERVENTION. 

See  TarthM." 

INTOXICATING  LIQUORS. 

A  county  board,  in  fixing  saloon  licenses,  may 
lawfolly  discriminate  betwe«i  saloons  within 
and  without  Incorporated  towns. — Ex  parte  Ste- 
phen (Cal.)  86. 

A  proTisIon  of  a  county  ordinance  prescribing 
the  punishment  for  conducting  a  saloon  M'itl'uMt 
B  license,  which  is  void  as  in  contravention  of  lin; 
statute  fixing  such  punishment,  does  not  invali- 
date the  other  prorisions;  faence^  on  «  coavictiMi 


oe  uiiposud.—ii-x  parte  atepnen  ii>ai.)  ot>. 

Evidence  held  suilicient  to  sustiiiii  a  coiivii'tioa 
for  uu  illegal  sale. — State  v.  Mitchell  (K:.n. 
App.)  541. 

Uudur  Imws  1S92,  p.  67,  c.  52,  a  liquor  license 
can  be  revoked  only  m  the  exercise  of  a  soond 
discretion  based  on  the  merits. — i'ehrson  t.  City 
Council  of  City  of  Ephraim  (Utah)  657. 

Under  Laws  1892,  p.  57,  c  52;  the  revocatioa 
of  a  liquor  license  by  a  city  council,  witbcut 
charges  being  prrferred,  or  an  opportimity  lo  1« 
heard  being  given,  is  void. — I'ehrson  v.  City 
Council  of  City  of  Bphraim  CUtah)  6&T. 

A  complaint  charging  defendant  with  main- 

tflining  a  place  where  intoxicating  liquors  were 
sold,  failing  to  dcsij^natG  the  place,  held  insuffi- 
cient.— City  of  Kansas  City  v.  iSniith  (Kan.  Sop.) 
710. 

■  Under  St.  1895,  in  a  precinct  where  the  vote 
was  in  excess  of  150,  though  there  was  included 
in  the  precmct  a  town,  a  village,  or  a  dCy,  tlie 
number  of  votes  cast  is  the  criterion  of  the  amoaat 
of  the  UeawB^-Kwma^  v.  Xidah  Crnmtw  0dakl 
831, 

Evidence  hdd  to  sustain  a  conviction  for  an 
illegal  aale.— State  T.  Blunk  (Kan.  Ai^.)  908. 

A  dty  ordinance  providing  pnulties  for  cod- 
dncting  liquor  traffic  contrary  to  its  proviidoni 
held  not  to  conSict  with  the  general  misdemeontff 
law.— City  of  Seattle  v.  Pearson  (Wash.)  lOiM 

An  ordinance  regulating  liquor  sales,  thoagh 
void  in  part,  may  be  su.staiiied  as  to  the  v.ilid  por 
tion  if  it  is  severable. — City  of  Seattle  v.  Pear- 
son (Wash.)  1053. 

Ordinance  providing  for  revocatloa  of  liquor 
license  held  not  to  conllict  with  anottier  ceA- 
nance  on  the  same  subj ect.-M[3t7  eC  Beatflc  T. 
Pearson  (Wash.)  lUiKi. 

IRRIGATION. 
See  "Watem  and  Walw  Onaaan.** 

See  •neadbig"; 'TCrfd.*' 

MILS. 

Contract  for  construction,  see  "Ooontiea.'* 

JOINDER. 

Of  parties,  see  "Parties." 

JOINT  TENANCY. 

Joint  tenancies  and  estates  in  entirety  are  rec- 
ognized in  Kansas,  and  untQ  Sesa.  Iaws  1891, 
c  208,  the  right  of  survivorship  under  the  com- 
mon law  was  in  full  force.— Wilson  t.  JohssoB 
(Kan.  App.)  883. 

Where  a  hasbtfnd  and  wife  own  an  estate  In  en- 
tirety, they  can  be  divested  and  become  tenants 
in  common  only  by  a  regular  conveyance  or  a  c-  2- 
tract  legally  entered  iuto. — Wilson  v,  Jahnaa 
(Kan.  App.)  8S3. 

JUDGES. 

See,  also,  "Courts*;  "Jwtlces  of  the  Pmcc"; 

"Removal  of  Causes" 
Authentication  of  bill  of  exceptions,  an  UsQ^ 

tions.  Bill  of." 
Of  elections,  see  "Elections." 

Act  Cong.  Sept.  9,  IS-'iO,  does  not  prevent  one 
of  the  judges  in  a  territory  acting  in  a  caee  in 
another  district  than  his  own. — ^Borrego  T.  Tant- 
tozy  (N.  M.)  849. 
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:ia1  judge  Md  presamed  to  haTc  bera 
af>pointed.  and  to  have  Joriadictton  to 
Ause. — BUUaoD  t.  BeumaUa  (OkL)  477. 


JUDGMENT. 

insane  pMBtma,  aee  "luane  Peraons.'* 
^le  Jndgineat,  aee  "Appeal  and  Elrror." 
on  appeal  as  tea  Jndicata,  lee  "Appeal 

TTOir." 

on  in  settinB  aside  deCaolt,  lee  "Ai^ieal 
Irror." 

kef  ore  Justice,  we  "Jnstleci  of  tiie  Peace.** 

inal  cases,  see  "Criminal  Law." 

^vin,  see  ''Reiderin/' 

aus  to  compel  entry,  see  "Mandamoa.*' 

m   ot   Jodnnenta  owned  br  amieildenta, 

XaxatioD.'* 

ovtions  held  anffident  to  ihow  rendition  of 
L  jad^ment^Blalm  t.  Eellr  (Or.)  146. 

implftint  In  an  aetiCKi  to  bavc  a  judgment 
Ml  a,  superior  lien  Md  insnfflclent  for  fall- 
al lege  the  jodgment  defendants  to  be  in- 
t.  or  tliat  an  execution  iuned  against  them 
een  returned  unaatiafied.— Howard  t.  De- 
Vaah.)  280. 

udsment  in  attachment  asaintt  a  party 
Lied  pending  the  action,  keu  not  TOi^  bat 
hie. — Moady  t.  Southern  Mannf  ff  Co. 
508. 

£  erroneODS  denial  by  a  Jnstice  of  a  change 
>nae  does  not  render  the  indgmait  Toid. — 
nan  t.  Bmnluun  (OaL)  878. 

leXsult. 

party  is  not  in  default  so  long  as  be  baa  a 
lint?  on  file  which  makes  an  iaene  regnlring 
I  by  the  opposite  party.— UlUikan  t.  Booth 
.)  489. 

petition  to  set  aside  a  Judgment  by  default 
%  shows  a  good  excuse  for  the  defanlt,  and 
lers  an  answer  showing  a  meritoriodS  de- 
le.  should  be  granted^LawIer  w.  Bashford- 
Toister  Go.  <Aris.)  72, 

iidjctnent  by  defanlt  for  want  of  a  pleading 
I  not  anthorized  where  both  parties  had  ap. 
ted.  and  the  pleadings  filed  bad  been  treated 
both  the  court  and  ue  parties  as  snfficient— 
wler  T.  Baahford-Burmlrter  do.  (Aria.)  72. 

t  \s  In  the  discretion  of  the  district  court  to 
?ate  a  jud^ent  for  plaintiff  by  default  on  a 
)per  showing  being  made  by  defendant. — 
•ard  of  Education  of  City  of  Hutchinson  t. 
itional  Bank  of  Commerce  (Ean.  App.)  36. 

ea  Jndloata* 

Wbere  erldence  was  conflicting  as  to  the  is- 
les  passed  on  a  firmer  action,  the  qneation 
(IS  for  the  jsiT.— WolTsrton  t.  Guuscocfk 

Jf9Ah.)  2S3. 

A  petition  kdd  Invalid  as  showing  that  the  mat- 
is  invidTed  were  previoQ^  decided.— McKin- 
7-Lanntng  Loaa  &  Trust  Co.  Bassett  (Ean. 
Lpp.)  889. 

An  adjudication  that  defendant  was  ineligible 
o  office  beraose  not  a  citizen  A«M  conclusive  In 
in  sctioQ  against  lilm  fbr  usurpation  of  office. — 
People  T.  Bodgers  (Cal.)  740. 

3adgment  between  a  surety  on  a  contractor's 
bond  and  the  obligee,  as  to  payments  made  to 
iRhoren  by  the  surety,  Md  not  a  bar  to  an  ae- 
t'vQTi  on  the  bood.— De  Mattos  Jordan  (Wash.) 
402. 

A  decree  trtting  aside  a  homestead  to  the  wid- 
w  of  a  decedent  is  binding  on  all  persons  inter- 
estri  in  the  estate,  without  personal  notice  of 
the  proceeding.— Hanley  r.  Hanley  (Gal.)  736. 

^Vhete  a  vendor  recovers,  na  against  the  as- 
signee of  his  vaidee,  a  decree  canceling  the 
contract,  \Hd.  that  »uch  decree  was  res  judicata 
in  K  BUbBmaeut  acticm  by  the  vendee.— Isensee  v. 
AuBtin  (Wub.)  SM. 


The  fact  that  a  motion  Iv  a  receiver  f «  a  cor- 
poration to  discharge  an  attachment  against  It 
Is  overmled  will  not  bar  his  right  to  sue  to  set 
aside  the  attachment  on  the  ground  of  the  insol- 
vency of  the  corporation.— Gompton  t.  Schwa- 
bacber  Bros,  ft  Co.  (Wash.)  338. 

OoUmteral  sttsek. 

The  eorrectnesB  of  an  order  to  a  receiver  to  col- 
lect unpaid  stock  sobscriptions  from  stockhold- 
ers of  a  corporation  cannot  be  questioned  In  an 
action  by  the  receiver  against  tbem.— Barto  v. 
Nix  (Wash.)  10Q3. 

A  judgment  can  be  collaterally  attacked  for 
fraud  only  where  sncb  frand  is  extrinsic  or  col- 
lateral to  the  matter  tried.— Hanl^  T.  Hanley 

(Cal.)  736. 

A  judgment  In  a  case  in  which  the  court  had  ju- 
risdiction of  the  subject-matter  and  of  the  per- 
sons hOd  not  void  and  subject  to  collatezal  attack. 
— McEInley-Lanning  Loan  ft  Tmst  Co.  T.  Bas* 

sett  (Kan.  App.)  999. 

A  jadgment  in  an  action  of  foreclosnre,  reg- 
ular on  Its  face,  though  voidable  In  direct  pro- 
ceedings or  between  the  parties,  cannot  be 
collaterally  attacked  after  the  land  sold  there- 
under haspassed  into  the  hands  of  innocent  pur- 
chasers.— Dunn  T.  Dunn  (Csl.)  5. 

A  Judgment  of  s  court  of  general  jurisdiction, 
when  a  qnestion  of  fact  upon  which  jurisdiction 
depends  nas  been  litigated  and  decided,  cannot 
be  attacked  collaterally  by  one  of  the  parties 
thereto.- Ex  parte  Stephen  (Cal.)  80. 

OpenlsK  sad  TseatlnK. 

A  judgment  will  not  be  set  aside  where,  on 
new  trial,  the  judgment  mnst  be  the  same.— 
Bt<4iardson  Co.  v.  Dunagan  (Colo.  App.) 

227. 

A  petition  to  vacate  a  Judgment  entered 
against  a  deceased  party  held  insnffident  for 
failing  to  set  forth 'the  Jndgmmt,  and  gronnds 
of  vacation  and  of  defense.— Moiwly  T.  South- 
ern Manuf  g  Co.  (Okl.)  DOS. 

A  vacation  of  a  jadgment  for  irregularity  hi  ob- 
tainbig  it,  as  between  the  parties,  vacates  a  sale 
of  personal  property  made  thereunder. —Benney 
V.  Clein  (Wash.)  1037. 

The  findings  of  a  referee,  and  a  decree  based 
theieon.  on  a  motion  for  n^  trial,  entwed  within 
the  time  prescribed,  maybe  set  ande  brthe  court 
at  a  subsequent  term.— WaMtdi  lUn,  Oo.  T.  Jen- 
nings (Utah)  1106. 

JUDICIAL  NOTICE. 

See  "BvMence." 

JUDICIAL  SALES. 

See  "Execntkn";  "Bxecntors  and  Adminlstra- 

tois." 

JURISDICTION. 

See  "Courts." 

in  criminal  cases,  see  "Criminal  Law." 

In  divorce,  see  "Divorce." 

Jorisdictional  amount,  see  "Ameti  and  Error"; 

"Coorts." 
On  app«l,  see  **Appeal  and  Brror.** 
Of  justice,  see  "Justices  of  the  Peaoa.** 

JURY. 

Custody  in  criminal  cases,  see  "Criminal  Law." 
Harmless  error  in  rejecthig  challenge,  see  "Ap- 
peal and  Error." 
Province  ot.  negligmce,  see  "NegHgence.** 
Taking  case  from  jury,  see  "Trial." 
Trial  of  Issue  of  fact  in  equity,  see  "Equity." 

Under  Laws  1889,  p.  26.  9  24.  it  Is  reversible 
error,  when  less  than  12  jurors  are  In  tlie  box. 
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and  the  resnlar  pand  becomes  exhausted,  to 
compel  dfrfaidant  to  pan  on  sndi  Jnrors  before 
a  special  Tenln  b  Mned.— Terrltoi7  t.  Lermo 
(N.  U.)  16. 

TTnder  Code  OIt.  Proc.  {  848.  a  aefendant  may 
walre  his  rirbt  to  farther  challenge  ae  to  jurors 
in  the  box  when  he  1b  called  to  exercise  his  first 
challenge.— Pondn  r.  Furth  (Wash.)  241. 

Iq  an  action  to  foreclose  a  mortgage,  where 
the  validitr  thereof  is  attacked  becanae  of  the 
insanity  of  one  of  the  makeni  and  the  duress  of 
the  other,  either  parbr  is  entitled  to  a  jaiy  trial. 
—Myers  r.  Knabe  (Kan.  App.)  472. 

In  an  action  against  a  dtr,  the  court  may 
excnse  from  the  ^ry  all  residents  or  taxpayers 
of  the  dir.— GitT  of  Oklahoma  City  t.  Meyers 
(Okl.) 

A  juror  cannot  be  asked,  "Would  you  attadi 
more  credit  to  the  testimony  of  a  minister  than 
that  of  any  one  else?"— State  t.  Holedger 
(Wash.)  652. 

Act  Mardi  19,  1805.  requiring  the  jurors  to  be 
honseholdeiB,  is  constitutional.— Bedford  r.  Spo- 
kane St.  By.  C!o.  (Waah.)  ,65a 

Tht  state  Is  not  required  to  nay  odieafe  and 

attendance  fees  of  jnrors  in  chril  cases. — Salt 
lAke  County  t.  lUchards  (Utah)  659. 

A  'juror  having  no  definite  o^nlon  as  to  the 
meritB  of  the  case  hdd  competent— State  T.  Ca- 
rey (Wash.)  lOGO. 

JUSTICES  OF  THE  PEACE. 

A  Justice  of  the  peaos  baa  no  jurisdiction  of  a 
Tlolation  of  the  game  laws  which  is  punishable 
by  a  fine  of  not  lesa  than  flOO,  or  Imprisonment 
for  not  less  than  100  daya^Bx  puts  Anear 

(Cal.)  172. 

An  action  against  a  chattel  mortgagee  for  re- 
moving a  windmill  from  tfae  land  hdd  not  to 
involve  title  to  real  eatmU  so  as  to  aflfeet  ju- 
risdiction of  the  justice.— Vaughn  t.  Origstv 
(Colo.  App.)  624. 

A  justice  of  die  peace  Is  liable  on  his  official 
bond  to  his  snoceesor  for  f^  received  while 
wrongfnlb  withliolding  the  office  after  the  ex^ 
ration  of  his  term.— M<nTia  t.  PetHfle  (Colo.  App.) 

The  statDte  authorizing  eoamy  boards  to  oe- 
at6  new  jnatice^  prcdncta  (Gen.  St.  p.  284,  | 
146)  is  consUtutimtaL— Morrla  t.  Peopie  <Oolo. 

App.)  681. 

The  entry  of  a  Judgment  in  a  Justice's  dock- 
et, regular  on  its  face,  Is  prima  facte  evidence 
that  it  was  rendered.— Raner  t.  Jnatieea'  Court 
of  City  and  County  of  San  Francisco  (Cal.) 
870. 

An  appeal  from  a  jndgrment  of  a  Justice  va- 
cates the  judgment.- RoBsl  v.  Superior  Court  of 
San  Joaqoin  County  (Cal.)  177. 

Bight  of  plaintiff  on  appeal  from  a  Justice's 
court  to  a  superior  court  to  have  all  the  Issues 
of  fact  tried  anew. — Rossi  v.  Snperior  Court  of 
Saa  Joaquin  County  (Gal.)  177. 

On  appeal  by  plaintiff  from  a  judgment  in  a 
auit  before  a  Justice  in  favor  of  defendant,  and 
also  of  an  tntervenn',  plaintifl  properly  served 
notice  fm  both  defendant  and  Intervener. — Rossi 
T.  Superior  Court  of  San  Joaquin  County  (OalJ 
177. 

JUSTIFICATION. 

For  libd  or  slander,  see  "Libd  and  Slander.** 

LANDLORD  AND  TENANT. 

Notice  to  vacate  aee  Tordble  BatiT  and  De- 
tainer." 

A  lien  on  the  crops  made  on  a  rented  farm  ex- 
ists independently  of  a  seizure  thereof. — Scully 
T.  Porter  (Kan.  Sup.)  818. 


No  writing  is  required  to  g^ve  force  to  a  land- 
lord's lien  on  the  crops.— Scully  v.  Porter  (Kao. 
Sup.)  818.  . 

Where  a  landlord's  lien  on  crops  has  not  been 

lost.  It  is  paramount  to  the  claim  of  a  porchastf 

thereof.^culIy  v.  Porter  (Kan.  Sup.)  313. 

A  lease  examined,  and  held  to  give  the  leases 
exclnslve  rights  in  certainnremises  as  a  bunt- 
hig  preaerre.— Kellogg  v.  King  (Cal.)  106. 

Lease  of  land  irrigated  by  a  ditch  conatroed. 
and  held  not  to  require  the  lessor  to  maintaia 
the  ditch.— Stevens  t.  Wadlel^  (Ari&)  TOl 

LARCENY. 

See,  also,  "Robbeiy." 

Bvidence  hdd  anfficient  for  convictitm  of  1st- 
oeny  as  bailee.— State  v.  Skinner  (Or.)  388. 

LASCIVIOUS  COHABITATION. 

An  indictment  Md  Inaoffident^— Stnta  t.  Hook 

(Kan.  App.)  44. 

Both  parties  to  the  offense  must  be  joined  In 
the  indictment — State  v.  Hook  (Kan.  App.)  44- 
Th  e  offense  la  joint,  under  the  ftatiitai,r-State 
T.  Hook  (Kan.  App.)  44. 

LAW  OF  THE  CASE. 

See  "Appeal  and  Error." 


See  "Statutes.** 


LAWS. 


LEADING  QUESTIONS. 

See  "WUnaHss." 

LEASES. 

See  "Landkicd  and  Tenant.'* 


See  "Wnia.** 


LEGACIES. 
LEVY. 


Of  execntion,  see  "BxecntlcMi.*' 
Of  taxes,  see  rCuatlon." 

LIBEL  AND  SUNDER. 

Instmction  in  a  prosecution  for  criminal  Ubel 
approved.- People  v.  CmpI  (OaL)  868. 

It  is  not  reversible  error  to  permit  a  proaccnt- 
ins  witnesa,  in  a  trial  for  criminal  hbei,  to  tes- 
tify that  he  is  a  married  man,  and  has  a  fitmi- 
ly.— People  v.  Crespi  (Cal.)  86S. 

An  instmction  leaving  the  jmy  to  determine 
the  meaning  of  the  publication,  Aeld  not  cro- 
neous  as  against  ^untiff.— Tonhil  t.  CcvaaoD 
(Cal.)  103. 

A  publication  held  libelous  per  se,  so  that  spe- 
cial damages  need  not  be  averred.— Tonini  t.  Ce- 
vasco  (OaL)  103. 

Defendant's  evidence  of  misconduct  taiy  plain- 
tiff  hdd  not  to  auth(»{Be  proof  of  ha  good  repotaF 
tion.— Hall  T.  Blgfai  Dairy  Co.  (WadL)  1018; 

Defendants^  to  Justify  publicaticm  that  plain- 
tiff had  adnutted  appropriation  of  money,  lued 
only  prove  the  adnumou.— Hall  t.  BlglB  Daby 
Co.  (Wash.)  1049. 

LICENSES. 

To  sell  liqnor,  see  "Intoxicating  Tiqaors." 

A  dty  of  the  second  class  may  Kcmse  itfiotog- 
raphos,  and  the  foct  that  a  larger  tax  b  req^ 


ed  from  tmTelliix  jdtotographen  than  from  real- 
dents  doe«  not  rmder  t^o  ordinance  InvaUd.— 
Otr  of  OaldweU  t.  Prnnelie  (Kan.  Sup.)  949. 

Brldeoce  Md  Inauffident  to  nipport  a  etniTiction 
of  defendant  for  a  violation  of  a  dtgr  ordinance 
TMuiring  pariDent  of  an  occupation  taxr-CStj  of 
Gherenne  t.  O'ConneU  (W7oyiOS& 

LIENS. 

See^  alia  "Mecfaanka*  Uena." 

Fw  work  In  mlne^  see  "Bfinei  and  Bflncnb.** 

Of  attachment,  see  "Attachment." 

Of  tandlord,  see  "Landlord  and  Tenant" 

Of  mortgage^  Me  "Chattel  If  ortnccB." 

On  ttops  fir  tent;  see  **LaiidkKd  and  IteaBt" 

A  Tendor,  who  retains  title  to  the  proper^ 
sold,  and  also  takes  a  lien  on  other  land  as  col- 
lateral secnritr,  may  be  compelled  hj  a  junior 
lienbolder  to  exhaust  the  propertr  sold  before 
proceeding  to  enforce  the  coUatenl  lien^Kent 
T.  WilUams  (Cal.)  402. 

LIFE  ESTATES. 

AdTerse  poaseasion  br  Ufe  tenant,  see  "Adrerse 

PoBsesBion." 

A  life  tenant  held  estopped  to  acq  aire  title  nn- 
der  a  sale  for  taxes  danng  the  continuance  of 
the  life  eatBtc—Menger  t.  Carmthers  (Kan. 
Sup.)  712. 

LIMITATION. 

Of  UabtUtr,  we  '^rriefa.** 

LIMITATION  OF  ACTIONS. 

On  guazantr,  see  "auaiantr.** 

BnaalaK  of  statmto. 

The  statute  does  not  commence  to  run  fai  faror 
«t  a  trustee  u|itil  there  is  a  renundatian  of  the 
trust— Kansas  Gltr  Iot.  Co.  t.  Folton  (Kan. 
App.)  188. 

Pwaon  claiming  title  under  a  tax  deed  to 
land  in  poBsession  of  another  must  soe  to  n- 
coTW  within  two  years  from  the  time  the  ac- 
tion might  hare  been  bron^t— Greenlee  t. 
Smith  (Kan.  App.)  648. 

The  statute  does  not  commence  to  run  against 
a  caose  of  action  accruing  In  another  state  un- 
til the  debtor  becomes  a  resident  of  the  terri- 
tory.—Richard  boo  T.  Mackar  (Okl.)  646. 

The  statute  of  limitations  adopted  from  Ne- 
bnuka  did  not  b^n  to  run  nntlf  ULaj  X  1880. 
-SchneU  T.  Jay  (Okl.)  608. 

When  the  time  in  which  an  acUm  may  be 
brous^t  has  not  expired,  the  legialatare  may  ex- 
tend it— Schnell  t.  Jay  (Okl.)  69a 

Where  the  limitations  were  for  two  years, 
and  the  complaint  was  filed  Septemb^  80, 
1890,  and  summons  issued  April  6,  18^  and 
serred  such  day,  the  action  was  commenced  un- 
der the  statute  of  May  2,  1890i  and  was  not 
barred  by  two  yeartf  llmitaticHis.— Schndl  t. 
Jay  (Okl.)  698. 

A  statute  does  not  run  in  favor  of  a  non- 
resident corporation  which  neglects  to  comply 
with  the  laws  under  which  tt  is  permitted  to  do 
bn^ess  in  the  state,  by  which  neglect  It  is 
sared  from  Berrice  of  process.— Johnson  &  Lari- 
mer Dry-Qoods  Oa  ▼.  ConieU  (Okl.)  860. 

A  cause  of  abtlon  for  failure  of  a  rendor  to 
conrey  Md  to  accrue  when  the  last  payment  for 
the  Und  was  due.— Thomas  t.  Pacific  Beach  Co. 
(GaD899. 

An  actloa  hr  >  Tendee  to  tecora  the  purchase 

?Tice  must  be  brought  within  twoyears,  under 
lode  CiT.  Proc  i  S^-^Phaaiu  t.  Piadfie  Beach 
Co.  (1>1.)S99. 


An  action  to  recom  a  perstmal  Judgment  tor 
taxes  must  be  brought  within  three  years. — City 

of  Ban  Diego  t.  Higgins  (CaL)  923. 

A  petition  for  relief  on  account  of  fraud,  show- 
ing that  the  transaction  conyiUined  of  OC- 
cnrred  uMre  than  two  years  before  suit  was 
bronght  Is  demurrable.^  unless  ft  alleges  that  the 
fraud  waa  not  discovered  until  within  that  time. 
— McOaila  t.  Dangherty  (Kan.  App.)  30. 

Where  no  demand  Is  made  that  a  mortgage 
which  baa  been  paid  be  discharged  for  more  than 
a  year  after  it  ahoold  have  been  made,  the  ac- 
tion to  recoTer  the  penalty  for  failure  to  dis- 
charge is  barred.— TtmTders'  Ins.  Cio.  r.  Stuck! 
(Kan.  App.)  42. 

Where  stockholders  ^Te  a  note  to  pay  a  jndg- 
ment  against  the  corporation,  the  corporation 
agreeing  to  protect  them,  a  cause  accrues  against 
the  corporation  when  the  note  is  paid.— Frants 
Idaho  Artedan  Well  &  Drilling  Oo.  (Idaho) 
1020. 

Aeknowlodcneat. 

A  writing  to  reriTc  a  debt  barred  must  show 
that  the  party  recognlaed  the  debt  as  one  upon 
which  he  is  still  liable,— Andrew  t.  Kennedy 
(Okl.)  486. 

Fleadlnc  Md  wrmmUf, 

LImltattona.  to  be  aTailaUe.  nmst  be  pleaded. 
— Plants  T.  Idaho  Arteelan  Well  &  Drilling  Oo. 
adaho)  1OS0. 

A  dty  Md  not  oititled  to  set  up  incorporation 
under  a  certain  act  In  order  to  aToid  a  plea  of 
limitations  against  its  action  to  foreclose  assess. 
ment  liens  where  it  hod  previously  pleaded  incor- 
poration under  prior  nnconstitationat  acts. — City 
of  Ballard  t.  West  Coast  Imp.  Co.  (Wash.)  1066. 

The  court  cannot  nresume  that  the  statute 
of  limitations  of  anoUter  state,  where  the  debt^ 
or  resided.  Is  the  same  as  that  of  the  tvritory. 
—Richardson  t.  Mackay  (Okl.)  646. 

LIQUOR  SELLING. 

Bee  ^OiBtaadcntfaw  Uqnm" 

LIVE  STOCK. 

Kmed  «r  injnzed  on  trs^  sec  *TtaIboatei* 
Sh^mait  It  cutler,  see  ^'Oarrien." 

LOCAL  ACTIONS. 

See  '^onie.*' 

LOCATION. 

Of  mlntaig  dalm.  see  "Mhies  and  Hfaterab.** 

LOGS  AND  LOGGING. 

A  complaint  in  an  action  to  enftwce  a  kmlng 
lien  hdd  to  snffidently  allege  the  amount  due.— 
Mason  r.  McOee  (Wash.)  287. 

Testimony  of  plaintiff  that  he  had  filed  a  lien 
notice  held  sufScient  proof  of  Its  lecocdlasr— Ma- 
son T.  McGee  (Wash.)  287. 

MAGI5^TRATE. 

See  **JnitloM  of  the  Feacew** 

MALICE. 

See  "Homldde**;  «*LIbeI  and  Slander.* 

MANDAMUS. 

Anteal  fnun  decree,  see  "Appeal  and  Bmnr.**  - 

An  application  for  mandamus  to  compel  a 
coturt  to  mtertsJo  an  appeal  from  *  JnatWa 
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court  b  too  late  If  nuide  four  months  after  the 
roUoK  complained  of.— State  r.  Snperior  Ootut 
of  Whatcom  Oonntr  <Waih.)  232. 

Uandamos  will  not  lie  to  compel  the  entrr  of 
a  Jodgment  of  onster  aa  for  default  In  quo  war- 
ranto where  defendant  orally  pleaded  not  snllty. 
'-Fwpie  T.  Snperior  Court  of  City  and  Coanij 
of  San  Fzandsco  (GaL)  383. 

Mandamaa  wilt  not  be  granted  where  the  re- 
lator has  an  adequate  ranedy  at  law.— Steward 
T.  Territory  (Okl.)  487. 

A  petition  to  require  the  trial  court  to  allow 
an  amendment  In  accordance  with  the  Judgment 
on  appeal  need  not  set  out  the  caoaa  of  action.— 
DixoD  T.  KiBley  (Gal.)  6. 

A  judgment  to  compel  oonntjr  eommfaslonen 
to  lery  a  tax  to  pay  a  Judgment,  la  the  absence 

of  proof  to  anpport  the  averment  of  a  refnsal  to 
malie  the  levy,  cannot  be  austained. — Board  of 
Com'n  of  Grand  County  t.  People  (Colo.  App.) 
107. 

A  mandamus  will  lie  to  compel  county  com- 
miaaionerB  to  levy  a  tax  and  par  ontstandlng 
Jodgments.— Board  of  Gom'is  of  Grand  Oounty 
r.- People  (Golo.  Ajv.)  107. 

An  altemattre  writ  of  mandamus  must  redto 
the  facta  relied  on  as  the  ground  of  relief. — 
Stote  T.  Moore  (Wash.)  647. 

An  owner  of  city  property,  against  which  a 
qiedal  aanannait  was  liregnhi^  made,  who  de- 
layed objection  for  two  years,  Held  not  entitled 
to  mandamos  to  onnpel  a  reapporttonnwnt  of  the 
cost  of  the  improrement— Arends  t.  Otty  << 
Kansas  Gity  (Kan.  Snp^>  702. 

Where  the  iecretair  of  state  refuses  to  certify 
nominatitHU  of  a  da  uicto  political  partyt  manda- 
mus will  lie  to  compd  him.— ^ople  t.  HeOaf- 
f^  (Colo.  Sup.)  93a 

A  city  liaring  a  right  to  control  expenditures  of 
Its  part  of  the  amount  collected  for  the  road 
districts  hi  the  county  cannot  compel  the  ootmty 
treasurer  to  pay  the  same  to  it  tUl  an  uvortfam- 
mmt  is  made  under  Hill's  Ann.  Laws,  £4086w— 
City  of  Oregon  (Sty     Hoore  (Or.)  1017. 

Mandamus  Is  the  remedy  to  compd  a  dafk  of 
court  to  pay  Into  the  state  treasuzy,  aa  required 
by  statute,  feea  cdlected  hhn.— Statt  T.  Btan- 
ton  (Utah)  1100. 

MANDATE. 

Bat  **^wea!  And  Bnor." 

MANDATORY  INJUNCTION. 

Bet  ''iDjonetko." 

MARRIAGE 

Bee,  alao^  "Breach  of  Marriage  Ptantea.** 
Contract  to  secure  p^oiqiance  of  cwtiBet  to 

many,  see  "Contracts." 
Bvidenoe  ef  oromlse  to  many,  tee  **Breadi  of 

Marriafs  nomise." 

A  common-law  marriage  hy  contract  keld  TaBd. 
— SUta  T.  Zichfield  (Nev.)  802. 

MARRIED  WOMAN. 

Bet  **Hi»band  and  WiiEe." 

MASTER  AND  SERVANT. 

Bee,  also,  "Principal  and  Agent." 
Bepilation  of  hoort  itf  woHe,  ne  **GoD8tltatloiial 

]Iiut«r*B  lUblUty  for  IhJwIm  to  aernKt. 

Siridmoe  of  a  customary  diaregard  of  the  rates 
oC  an  employw  with  hia  knowledge  it  competent 


to  show  that  the  rale  was  WBlwd.— 
Southem  Pac  Go.  (Utali)  374. 

In  order  that  rales  a^Iopted  tor  the  < 
employds  should  arail  Klie  emptoxer  - 
have  been  known  to  the  «nplo7£>  ' 
SM^ance  must  not  hare  been  waiTei- 
T.  Southern  Pac  Co.  (ITtali)  374. 

Where  a  rule  of  an  employer  bms  ben . 
ly  disobeyed  to  the  knowledge  of  the 
it  will  be  regarded  as    wai-red.  —  'B:. 
Southern  Pac.  Co.  (Utab)  374. 

The  question  aa  to  defendants  z'-: 
hdd  one  for  the  jury. — Mc A  Ipiiw*  t.  - 
(CaL)  865. 

A  brakonan  knocked  frmaa  tbe  Udir 
tide  of  a  freight  car  by  tlie  arrow  ce  £ 
stond  near  the  track  kdJ  ea titled  to  n- 
Southern  Kansas  By.  Cou  Mi<Azi:.' 
Sup.)  988. 

Disobedience  of  a  rule  by  an  emplorr  - 
to  bar  his  riidit  of  actkni. — ^A^tchison,  T.  ^ 
B.  Co.  V.  Slattery  (Kan.  Stip->  Ml. 

Where  employ^  placed  a  posh  car  a  Ki- 
tance  from  the  track,  and  blocked  it  is  r' 
naty  way,  hddt  that  the  ctnnpaiij-  was  t,-- 
for  Injuries  resnlting  from  tbe  car  beizi^: 
wards  placed  near  the  track  by  third  pei>  - 
connected  mVh  the  company. — A-tcbteon.  I. : 
F.  R.  Co.  T.  Slattery  (Kan.  Sup.)  941. 

A  railroad  employft,  injared   by  cos!  ' 
from  a  paaaing  engine,  Md  entitled  to  - 
-Gioll  iTAtSason,  T.  &  eU  F.  B.  C>.  - 
Snp.)  972. 

Fellow  aorvaats. 

Where  the  negligence  of  tbe  employer  r 
fellow  serrant  produced  an  injury  to  a 
the  emplffrer  will  be  HaUeu— wxjsht  t. 
«m  I^c.  Go.  (Utah)  874. 

A  section  hand  is  a  fellow  BeryaDt  at  ' 
boas  and  of  an  eniineer  employed  hj  tb- 
company. — Hastings  t.  Mootana  Dnioii  K: 
(Mont)  264. 

A  foreman  of  men  employed  br  a  raOroaj 
pany  to  qnarrr  rock  tat  Ita  nae  mU  not  a  f' 
servant  of  sncu  emptorfia.— McZ>oiKmffh  r. 
Northam  By.  Go.  (WUk)  334 

Aetloaa. 

A  locomotire  repairer  sains  for  perrxt! .  \ 
Jnries,  resulting  from  a  oo^^nploy^'s  ntgw-  -  I 
Md  to  hare  failed  to  establish  i^>£e^' 
Union  Faa  By.  Oo.  t.  HahaiCr  (Kaa- 
187. 

In  an  action  by  a  switchman  for  persoii&' 
Juries,  Md,  tiiat  a  motion  for  nonsuit  waa  p.\ 
eriy  denied.  — Wright  t.  Southern  P«c-  ^ 
(Utah)  374. 

Eridence  hdd  Insuffldeut  to  sustals  a  a'< 
of  action  for  the  personal  Injuir  of  an  emr;' 
— Cdorado  Fuel  &  Iron  Go.  t.  Gumndiw*  f^*  - 
App.)67S. 

Brtdence  Md  hunffidoit  to  draw  eii^=* 
liability  tor  an  accident  to  emfdoyfi-— Suks « 
Richie  (Colo.  App.)  694. 

ETidence  held  insufficient  to  show  that  1', 
track  repairer  was  injured  by  the  oe^gtB?  * 
defendant  railroad  company.— Andemn 
Pacific  D.  &  O.  BJ-  OolCGoIo.  AppJ ML 

Eridence  as  to  whether  the  engineer  of  a  *^ 
engine  kept  a  proper  lookout  for  obstto***? 
the  track  hdd  for  the  jury.— Atchiwa,  T.  *  *• 
F.  R.  Go.  T.  Slatteiy  (Ean.  Siv.)  90. 

Bisks  of  employaBoat  aad  MBt>fM«r 
necllKoaoe. 

The  risk  of  injury  Incident  to  defecdn 
ancea  held,  under  itte  eridenc^  t»  ^f^f^ 
assumed  by  an  «nidoy&— C<rforado  Foe  1 
Co.  T.  Gomminga  (Colo.  AppJ  878. 

A  switchman  assumea  tbe  zlnka  o'!^'^! 
hia  einplo^mait^  indnding  haaatdi  wuoi 
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■trratton  would  brine  to  his  knowledie^  — 
Wxfffht  T.  Bonthern  Pac  Co.  (Utah)  874. 

QneBtioD  whether,  under  all  the  circumstance*, 
the  employe  was  guilty  of  negli^enoe  which  was 
the  proximate  cause  of  the  injurr,  ia  for  the 
jury.— Wright  v.  Southern  Pac.  Co.  (Utah)  874. 

Whether  an  employd  was  guilty  of  contriba- 
tory  negligence  in  violatinc  a  rale  of  the  employ- 
er wns  for  the  jury.— Wn^t  v.  Southern  Pac. 

Co.  (Utah)  374. 

A  brakeman.  knoclced  from  the  ladder  on  the 
side  of  a  freight  car  by  the  arrow  on  a  switch 
stand,  hdd  not  guiltr  of  negligence  as  a  matter 
of  law.— Southon  Kansas  By.  Co.  y.  Michaels 
<Kmn.  Sop.)  938. 

MEASURE  OF  DAMAGES. 

See  "Damages." 

MECHANICS'  LIENS. 

A  lien  for  work  by  plastering  a  boUdlng  held 
snpeilor  to  a  mortgage  given  after  its  commence- 
ment under  Qen.  Laws  1887,  dir.  S,  |  1874.— 
Marray  t.  Swanson  (Monti)  441. 

Act  March  14,  1889,  providing  for  attorney's 
fees  in  mechanic's  lien  cases,  relates  to  the  trial 
ooart  only. — Mnrray  v.  Swanson  (Mont.)  441. 

A  snbcontractor  who  furnished  lumber  to  the 
contractor  held  not  entitled  to  a  lien.— Darling- 
ton-Miller Lumber  Co.  v.  Lobitz  (Okl.)  481. 

A  daim  of  lien  held  admlsstble  over  the  objec- 
tion that  it  did  not  correctly  state  the  names  of 
either  the  owners  or  reputed  owners  of  the 
premises.- Kelly  t.  Lembergor  (Gal.)  8. 

A  findlnir  that  one  was  the  reputed  owner  of 
premiflPH,  an  alleged  in  a  claim  of  mechanic's 
lien,  ia  not  impaired  by  the  fact  that  conveyan- 
ces to  other  liersons  were  on  record.— Kelly  t. 
Lemberger  (Cal.)  8. 

A  lien'  of  one  who  states  In  his  claim  that  a 
certain  person  Is  owner  and  reputed  owner  of 
the  premises  Is  not  impaired  by  proof  that  such 
person  was  the  rented  owner  only. — Kelly  t. 
Lemberger  (Cal.)  & 

Under  Act  1893,  {  16,  an  employ^  of  a  sub- 
contractor failing  In  his  lien  cannot  hare  a 

G'rsonal  judgment  against  the  owner  of  the 
nd.— Lowrey  t.  Svard  (Colo.  App.)  619. 
Complaint  hdd  sufficient,  on  default  of  de- 
fendants, to  admit  proof  and  finding  of  a  fact 
alleged.— San  Joaquin  Lumber  Co.  t.  Welton 
(Cal.)  735. 

Evidence  hdd  to  show  that  the  Uen  was  not 
filed  m  the  atatntoiy  time.— Forest  GrOTe  Door 
&  Lumbering  Co.  T.  McPhMVon  (Or.)  884. 

"When  personal  judgment  in  favor  of  material 
men  having  do  Hen  La  invalid  against  the  own- 
er.—Kennedy  &  Shaw  Lumber  Co.  v.  Priet 
(CaL)  903. 

Clutoil  error  in  amoant  of  lien  will  not  Invali- 
date  it-^nell  v.  Payne  (Cal.)  1009. 

Lien  for  furnishing  lime  held  to  properly  include 
fbr  the  barrels.— Snell  v.  Payne  (CaL> 

In  the  absence  of  frand,  a  Ben  to  not  invali- 
dated Iqr  the  fact  that  It  claims  an  amount  greater 
than  the  value  of  the  materials  furnished. — Snell 
V.  Payne  (Cal.)  1069. 

A  subcontractor's  lien  attaches  when  be  com- 
mmces  to  do  the  work  and  fnmfsh  the  nuiterials. 
-Morrison  v.  Gamble  (Utah)  1104. 

Where  the  original  contract  is  not  of  record,  it 
Is  not  necessary  to  aver  the  exact  amount  of  the 
contract,  nor  need  the  subcontractor  make  positive 
averments  as  to  payments  made. — Uomaon  v. 
Gamble  (Utah)  1104. 
T.46P.— 78 
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MILEAGE. 


MINES  AND  MINERALS. 

A  lien  claim  based  on  work  performed  on  a 
mining  claim,  which  fails  to  state  by  whom 
claimant  was  employed,  is  fatally  defective.— 
Ascha  V.  Fitch  (Cal.)  298. 

A  lien  claim  for  labor  performed  on  a  mining 
daim,  AeZd  to  state  by  whom  claimant  was  em- 
ployed.—Ascha  V.  Fitch  (Cal.)  29a 

A  lien  claim  for  work  performed  on  a  mining 
claim,  held  to  sufficiently  contain  the  terms,  time 
given,  and  conditions  of  the  contract  under 
which  the  work  was  done.— Ascha  v.  VUeh  {Cal.) 
298. 

The  precise  words  of  the  statute  giving  a  lien 
for  work  done  on  a  mining  claim  need  not  be 
used  by  daimant  in  his  claim  of  lien.— Ascha  v. 
Fitch  (Cal.)  298. 

A  laborer  working  In  a  mine  for  one  who  he 
knows  is  neither  the  owner  nor  working  as  the 
agent  or  representative  of  the  owner  is  not  en- 
titled to  a  lien  on  the  mining  daim  for  such 
work.— Jnrgenson  t.  Diller  (CaL)  610. 

Extracting  ore  from  a  mine  for  one  not  the 
owner,  and  not  in  improvement  of  the  proper- 
ty, held  not  to  entitle  the  laborer  to  a  lien.— 
Jnrgenson  v.  Diller  (Cal.)  plO. 

The  failure  of  a  partner  in  a  mining  lease  to 
pay  his  proportion  of  the  expense  of  working 
the  properiT  for  90  days  does  not  work  a  for- 
feiture of  his  interest  in  the  partnership.— Oin- 
tinental  Divide  Min.  Inv.  Co.  v.  Bliley  (Colo. 
Sup.)  633. 

Where  one  of  the  partners  in  a  mining  lease 
surrenders  it  before  its  expiration  and  takes 
a  new  lease  to  himself,  the  new  one  will,  as  to 
the  other  partner,  be  considered  a  continuation 
of  the  old.— Continental  Divide  Min.  Inv.  Co.  v. 
BliJey  (Colo.  Sup.)  633. 

Under  Rev.  St  U.  S.  I  2324,  the  record  of 
the  location  of  a  mining  claim  must  have  such  a 
description  hy  reference  to  a  natural  object  or 

Srmanent  monument  as  will  indemnify  it^ 
rown  V.  Levan  (Idaho)  661. 

Where  permanent  monnmenta  are  erected  to 
tie  a  mining  claim  thereto,  courses  and  distances 
to  some  object  on  the  ground  must  be  stated  with 
reasonable  aocnincy.--Brown  v.  Levan  (Idaho) 
661. 

Certain  evidence  Hdd  not  admissible  in  action 
against  directors  of  mining  corporation  for  fail- 
ure to  post  statutory  reports.— Miles  v.  Wood- 
ward (Cal.)  1076. 

Complaint  against  directors  of  mining  corpora- 
tion for  faiinre  to  post  statutory  reports  need 
not  state  that  such  failure  was  intentional.— 
MUes  V.  Woodward  (Cal.)  1076. 

One  who  took  possession  of  a  mine  with  the 
owner's  consent  lield  entitled,  on  being  dispossess- 
ed, to  be  reimbursed  for  expenditures,  and  to  be 
compensated.- Wasatch  Mm.  Co.  v.  Jennings 
(Utah)  1106. 

MISTAKE. 

Payment  under,  see  "Fayment.** 

MONOPOLIES. 

A  combination  or  asaodation  formed  to  impose 
an  unreasonable  restraint  on  trade  Is  unlawful. 
—Greer  v.  Payne  (Kan.  App.)  190. 

A  member  of  a  monopoly  is  not  mtitled  to 
equitable  relief  to  enable  nim  to  retain  his  mem- 
bership.—Greer  V.  Payne  (Kan.  App.)  190. 

Contract  held  not  to  create  a  monopoly  to  un- 
duly restrict  the  business  of  stevedorfng,  in  con- 
travention of  public  policy.- Herriman  v.  Uen- 
sies  (Cal.)  730. 


▼eyanoes." 
Aj  preference,  see  "InBolvencr." 
Attomert'  fees  in  foreclosnre,  we  '^Attorney  and 

Client." 

By  agent,  Bee  "Principal  and  Agmt." 
Collateral  attack  on  decree  of  foredosim^  Ke 

"Judgment." 
Bvidence  of  Batiafaction,  see  "Accord  and  Satia- 
faction." 

On  homestead  entry,  see  "Public  Landa." 

On  railroadB,  aee  "Railroads." 

FrioritT  OTer  mechanica'  Uens,  see  "Medumki^ 

Liens." 

SnbrogatfoD  to  righta'of  mwtgage^  aee  "Snbro* 

gation." 

A  mortgagee  of  the  holder  of  the  legal  title, 
while  the  equitable  owner  was  in  open  and  ex~ 
chuive  poBseaaioD  of  the  land,  hdd  not  a  bona 
fide  mortgagee.— Kansaa  City  InT.  Co.  t,  Ful- 
ton (Kan.  App.)  18& 

Assignment  of  mortgage  1^  Tlce  president  on* 
der  coiporate  seal  Ma  sufficient  tar  purposes  of 
foreclosure.— Atlantic   Tnut   Co.   t.  Behiend 

(Wash.)  642. 

A  bona  fide  Indcmee  of  a  mortgage  hdd  not  af- 
fected b^  alleged  franduient  represeDtations  of 
the  original  payee.— OonTene  t.  Bartels  (Kan. 
Sup.)  940. 

In  an  action  to  have  an  absolute  deed  decreed 
a  mortgage,  a  tender  of  the  mortgage  debt  held 
onnecessary.  —  Bradbury  t.  Davenport  (Cal.) 
1(H>2. 

la  an  action  to  have  an  absolute  deed  declared 
a  mortgage,  complaint  AWd  to  sufficiently  allege 
that  the  interest  of  the  mortgagor  was  of  a  cer- 
tain value.— Bradbury,  v.  Davenport  (Cal.)  1062. 

It  may  be  shown  tiiat  a  deed  of  conveyance, 
absolute  on  its  face,  was  hy  mutual  understand- 
mortgasK- Barnes  t.  Crockett  (Kan.  Apu.) 

Parol  evidence  held  admlsrible  to  show  that  a 
certain  instromeot  Is  a  mortgage,  and  not  an  ab- 
sohite  sale.— Stith  t.  Feckham  (Okl.)  664. 

Transfer  of  property  mOFtsAsed. 

A  record  of  a  mortgage  AeU  constructive  no- 
tice, though  It  fails  to  show  whether  the  figures 
of  the  description  refer  to  section  and  township 
or  block  and  lot— Malbon  v.  Grow  (Wash.)  330. 

Where  the  grantee  of  mortgaged  premises  as- 
sumes the  mortgage  debt,  no  cnuse  of  action  ac- 
cmes  until  the  debt  assumed  becomes  due  and 
payable. — Camahan  v.  Lloyd  (Kan.  App.)  323. 

The  mere  recital  in  a  deed  that  the  grantee 
assumes  a  mortgage  held  not  of  itself  to  require 
a  personal  decree  against  the  grantee  on  foreclo- 
sure.—Rutland  Sav.  Bank  v.  White  (Kan.  App.) 
20. 

The  liability  of  a  grantee  to  assume  payment 
of  a  mortgage  depends  upon  the  personal  liabil- 
of  his  grantor.— Morris  t.  Ujx  (Kan.  App.) 

Where  an  absolute  deed  is  given,  accompanied 
by  a  bond  of  defeasance,  by  surrendering  the 
bond,  held  that  the  estate  vested  unconditionally 
In  the  grantee  in  the  deed. — Seawell  v.  Hen- 
dricks (Okl.)  557. 

A  mortgagor  who  sold  the  property  subject  to 
the  mortgage  hrld  discharged  oj  the  mortgagee's 
extending  the  time  of  raying  the  mortgage  debt 
without  his  OHisent — Bunndl  v.  Carter  (Ctah) 
766. 

A  grantee  who  assumes  payment  of  a  mort- 
gage Is  not  linlile  fnr  a  aelfcieney  onleBS  Ua 

gruiitor  wjis  m  lijii.li-.— Xew  England  Trust  Go. 

T,  Nasb  (Kan.  App.)  9^7. 

A  mnrtKlljtee  is  nut  cnnipi'lli  rl  to  acociit  ii  irr;ni- 
tee  of  the  mortgagor  who  anHum&i  the  mort^uije. 


Payment. 

An  action  to  recover  a  penalty  for  failure  to 
dischai^e  a  mortgage  which  has  been  paid  can- 
not be  maintained  unless  a  demand  for  dis- 
charge bas  been  made.— TniT^ers'  Ins.  Ca  t. 

Stncki  (Kan.  App.)  42. 

An  attachment  Jteld  properly  issued  under 
Laws  1889,  c.  175,  against  the  property  of  a 
foreign  corporation  for  a  failure  to  release  a 
mortgage  which  bad  been  paid.- Traveler^  Ina. 
Co.  V.  StQcki  (Kan.  App.)  42. 

Foreolosnre. 

Defendants  in  a  foredoaure  suit  Md  to  have 
waived  irregularities  in  the  issuance  and  aerr- 
Ice  of  ttie  aammona. — Sparka  t.  Beyer  (Kan. 
App.)  980. 

In  an  action  to  fm^clrae  a  mortgage,  and  for 
a  personal  judgment  on  a  coupon  bond,  the  clerk 
of  court  need  not  indorse  on  the  sommons  the 
amount  claimed  or  the  nature  of  the  claim. — 
Sparka  t.  Beyer  (Kan.  App.)  980: 

The  court  JWd  to  have  acquired  jurisdiction  of 
defendants  in  an  action  to  toreclose  a  mortgage 
by  proper  service  of  process. — Sparks  v.  Beyefr 
(Kan.  App.)  980. 

On  foreclosure  a  decree  for  attoru^s  fees  may 
be  entered  on  a  stipulation  therefor  contained  m 
the  mortgage  intro<luced  in  evidence  and  foie- 
closed.— Ames  t.  BIgelow  (Wash.)  1046. 

Where  a  mortgagee  brings  two  suits  to  fbre- 
cloae  mortgages  on  the  same  property,  he  will  be 
allowed  costs  in  one  only.— Thompson  r.  Skeen 

(Utah)  1108. 

Where  plaintiffs  held  two  mortgages  for  sep- 
arate  debts  on  the  Aame  property  the  foreclosure 
of  one  held  not  to  release  the  lien  of  the  otlier. — 
ThompK>n  T.  Skem  (Utah)  1108. 

MOTIONS. 

For  new  tlteL  ■■•  "New  Trial.** 

For  substitntfam  of  attonwja^  sea  "AttonMir  mi. 

Client" 

To  make  more  definite,  see  "Pleadins." 
To  quash,  see  "Criminal  Law." 
To  strike  out,  aee  "Pleading." 

MULTIPUCITYOF  SUITS. 

Injunction  to  lanent,  see  "Injancttou" 

MUNtCIPAL  CORPORATIONS. 

See,  also,  "Counties." 

Ortlorari  to  review  order  discharging  defendant 
from  praaecution  under  ordinance^  see  "CertiiK 

rari." 

Occupation  tax,  see  "Licenses." 

Ordinances  regulating  liquor  traffic,  see  "latox- 

Icating  Liquors." 
Recognizance  after  coovlctkiti  for  vioiatfan  ordt* 

nance,  see  "Bail." 
Removal  of  dty  officer,  ace  "Quo-  Warranto." 

Special  election,  within  the  meaning  of  tlie 
constitutional  provision  relating  to  amendment 
of  city  diarters,  defined.-^eople  t.  Darie  (CaL) 
IGa 

An  act  autjiorising  city  officers  to  pay  money 
for  which  there  is  no  legal  claim  is  a  gift  and 
void. — Conlin  v.  Board  of  Sup'rs  of  City  and 
County  of  San  Francisco  (Cal.)  279. 

Where  a  city  extends  its  limits  to  indnde  a 
bridge  purchased  by  the  county  from  a  private 
coniomtion,  it  thereafter  is  liable  for  repairs. — 
Gasoade  County  v.  City  of  Great  Fails  (Munt) 


Incorporatlan  muA'.  powera. 

A  sf-ttlement  Ae/tf  to  constitute  a  vIKtaptr^ 
People  V.  McCone  (Utah)  GaS. 


nnler  tte  conaoIiAitfm  act  (0t  18B6,  pi.  14B) 
nie  dtj  and  ooanty  of  San-  Prandaeo,  In  nuitterB 
of  government,  mast  be  regarded  aa  a  dty. — 
Kahn  t.  Satro  (CaL)  87. 

The  cit7  of  Monterey  held  anthorised  to  leane 
a  portloa  of  the  water  front  to  a  steamship  com- 
OODj  for  its  Bpecial  use.— Pacific  Coast  S.  8.  Co. 
T.  Kimhall  (Cai.)  275. 

It  is  within  the  power  of  the  teglslatnre  to  an- 
thoriae  a  mmieipal  corporation  to  assume  and 
pay  a  daim  not  IcfcaUy  binding  upon  it— Atate  t. 
Wiatec  (Wash.)  644. 

Under  Gen.  St  1889.  par.  B6B,  a  dty  of  tbe 
llrat  riaaa  may  require  iwwnbrokera  to  keep  a 
record  of  property  purchaaed.— City  ^  Xknsaa 
Gity  T.  eanier  (Kaa.  BnpJ  707. 

Ordinanuea. 

Ao  ordinance  Md  not  inralid  becanse  it  pro- 
hibits acts  oiade  peoal  by  the  laws  of  the  state, 
where  tbe  le^slature  has  authorized  said  manic- 
Ipel  legislation.— City  of  Kansas  City  t.  Qrubel 
^an.  Sup.)  714. 

An  ordinance  requiring  an  occupation  tax  held 
nival  as  to  one  aolidtlng  the  sale  of  goods  for 
a  firm  doing  bnainess  in  another  state. — Baxter 
T.  Thomaa  (Okl.)  47a 

OSaenT  and  asenta. 

A  formal  election  aa  efalef  «f  poUee  by  one 
Ineligible  hfUt  not  to  end  the  term  of  the  in- 
cnmbent— People  t.  Rodgers  (CaL)  740. 

The  term  of  aa  Incnmbent  of  a  eity  office  may 
be  shortened  by  an  amendment  odF  the  city  char- 
ter abolishing  tb<>  office,,  or  transferring  ita  du- 
ties to  another  officer.— People  t.  Davie  (Cal> 
ISO. 

Tha-  clilef  of  police  of  SaU  Lake  €11?  Md 
entitled  to  suspend  subordkiates  for  disobeyiog- 
hls  mlea,  though  the  board  of  police  and  fire 
oommisBidnent  made  no  rules  in  the  premisea.— 
Esllnger  t.  Pratt  (Uuh)  788. 

laaMUty  for  torta. 

A  person  knowing  of  a  dangeEOus  place  In  a 
ridewalic,  and  using  the  walk  at  night,  held 

Silty  of  contributon  negligence.— Pittman  T. 
ty  of  El  Raw  (04^)  400. 

A  dtjr  hdd  liable  for  Injaries  caused  by  an  ex- 
caTatibn  which  it  permitted  to  exist  In  close 
proximity  to  a  strept.— City  of  Oklahoma  City 
T.  Meyers  (Okl.)  652. 

InstractloDa  aa  to  the  dt^a  doty  to  care 
for  ita  atreeti  held  proper  fn  an  action  agafnat 
the  cHy  for  Injuries  received  in  an  excavation 
In  close  proximity  to  a  street.— City  of  Oklahoma 
City  T.  Meyen  (Okl.)  552. 

Cities' are  not  liable  for  false  Imprisonment  for 
Illegal  acts  of  their  offlcera.— City  of  Caldwell  t. 
Pruneile  (Kan.  Sup.)  949. 

Pnbltfr  tmpvoveoaaiita. 

Where  it  is  impossible  for  a  town  to  rive  a 
■vtlee-  of  a  street  assessment  ty  mtblication  aa 
provided  by  statute,  personal  service  of  the  no- 
tice will  be  held  snffident.— Town  of  Tnmwater 
V.  Pix  (Wash.)  388. 

A  failure  to  appeal  from  an  assessment  of  a 
lot  for  street  Improvementa  Is  a  waiver  of  an 
error  in  the  amount  of  the  assessment.- Wells  v. 
Wood  (Cal.)  96. 

Description  of  a  street  Improvement  In  the 
resolution  of  Intention  aad  annaeqaent  woeeed- 
ings  held  anffident.- Wells  v.  Wood  (Cal.)  90. 

In  the  absence  cf  statute  fixing  the  mode  of 
making  special  assesBments  for  local  improve- 
ments, a  municipal  corporation  may  tax  in  pro- 
portion to  the  valne  of  the  k)cal  lots  taxed  with- 
out improvementa.  —  Donglas  t.  Craig  (Kan. 
App.)  107. 

A  town  is  without  authority  to  dlMonat  its 
wwnmts.— Million  t.  Sonle  (Wash.)  234. 


I^flnre  of  snperintondrat  of  at¥eetto  1i»-  reeord 
contract  for  wtreet  Imprevement'  AaM'  not  la  af- 
fect contractor's  right  to  enforce  aasimeal^ 

WeUs  V.  Wood  (Cal.)-96i 

Evidence  hHd  to  ahow  the  exfstence  of  ai  atmt 
—City  of  AbUene  t.  Wfiglit  (San.  Mppi  TIR 

Fiscal  management  and  taxation. 

Where  the  fund  out  of  which  a.  olalm  against 
a  dty  can  be  paid  la  eshausted,  the  clsimant  can- 
not have  mandamus  to  compel  the  hoard  of  auper- 
visors  to  order  a  judgment  thereon  paid.— Oold- 
'  smith  T.  Board  of  Sun'ra  of  City  and  County  of 
Ban  Frandsoo  (Cat)  81& 

Under  power  to  regulate  the  collection  of  tai- 
«v  a  dCy  may  legally  provide  br  ordinance  fbr 
refunding  money  paid  on  illegal  sales  of  prop* 
ert;  for  municipal  taxes  made  after,  but  not  on 
sales  made  before,  the  passage  of  ttie  ordinance 
—Phelps  V-  City  of  Taooma  (Wash.)  408. 

Under  Sess.  Laws  1893.  p.  97,  where  a 
county  tax  collector  collects  taxes  levied  )v 
a  city,  he  must  pay  over,  on  demand,  the  money 
thus  collected  to  tbe  dtiy  trenaurer.— City  of 
Moaeow  v.  Latah  County  (Idaho)  874, 

lodebtedneas  incurred  for  necessary  pnrposea 
by  municipal  corporations  under  the  laws  of 
the  territory  prior  to  the  taking  of  the  first  aa- 
sesameDt  AeM  valid  if  issued  within  4  per  eent. 
of  the  Talus  «f  the  taxaUe  property.— Saner  t. 
MeMnrtry  (Okl.)  BtO. 

Action  of  a  town  in  rect^Ixfng  and  asamntaiK 
Indebtedness  incurred  under  a  prior  and  illemi 
oittaninUon  halA  valid.— State  v.  Winter  (Waalu) 
6M. 

An  action  cannot  be  maintained  for  the  re- 
covery of  a  special  asaesBment  collected  by  the 
city  and  conuty  of  San  Francisco,  though  paid 
under  protest- Davis  v.  City  and  County  oC 
San  Frandaoo  (CoL)  863. 

AotUM. 

The  faet  that  a  city  la  Indebted  beywnd  the 

constitiitltxial  limit  ia  ao  defense-  to-  an  action 
to  recover  money  paid  on  an  illegal  sale  of  prop- 
erty for  taxes  by  the  dty,  under  an  ordinance 
,  providing  for  the  refunding  of  the  monnr  paldr 
00  such  sales.  —  Phelpa  v.  dtf  of  TacioMai 
(Wash.)  400. 

Facts  held  not  to  entitle  a  dtizen  to  maintain 
an  action  In  behalf  of  a  dtr.— Dnnn:  t;  Long 
Beach  Land  &  Water  Cb.  ((5bI.)  607. 

A  dtizen  and  taxpayer  of  a  city  can  oniy- 
mahitaln  an  action  in  behalf  of  the  dty  where 
tbe  brloging  of  socb  action  ia  a  duty  which,  ia 
not  diacretionary  with  the  city  anthorttfea, 
and  which  they  refuse  to  perform. — Dunn  t. 
Long  Beach  Land  &  Water  Co.  (Cal.)  60T. 

A  complamt  under  one  dause  of  an  ordinance 
held  not  required  to  negative  a  proviso  in  a  sob- 
sequent  clause  of  the  ordinance.— City  ol  Kanaaa 
City  T.  Gamier  (Kan.  8t^)  TOT. 

MUNICIPAL  COURTS. 

See  "Oonrte." 

MURDER. 

Saa  "Honddde." 

NAMES. 

Of  defendant,  variance  between.  Indictment  sad' 
proof,  see  "Indictment  and  Information." 

NAVIGABLE  WATERS. 

A  regnlation  of  the  state  harbor  commfaslon- 
era,  changing  the  landing  jriace  of  steamboati, 
htid  uoreaaonable.- L[nion  Tranapu  Ool  r.  Ba»- 
sett  (GaU  007. 


aniSEiionen,  chaDging  tfae  docking  [Aaoe  of  a 

steamboat  eompan?,  is  anreaaouable,  it  a 

tion  of  law.— Union  Transp.  Co.  t.  Bassett  (Cal.) 

NECESSARY  PARTIES. 

See  "FartieiL'' 

NEGLIGENCE. 

Contribatorj   negligence  of  person  tnjincd 
street  car.  see  "Street  Railroada" 

 of  serrant,  see  "Master  and  Serrant,** 

Of  carrier,  see  "Carriers." 

Of  guardian,  see  "Goardian  aDd  Ward.** 

Of  master,  see  "Master  and  Servant.'* 

Of  railnwd  companr,  see  "Railroads." 

Of  BtreeC-ear  companr,  see  "Street  Ranroada.** 

Open,  anprotected  ditch  along  the  side  of  a 
•treet  held  to  be  the  proximate  cause  of  acci- 
dent to  the  driver  of  a  vehiole. — City  of  Den- 
ver T.  Johnson  (Colo.  App.)  621. 

Eridence  examined,  and  Jwld,  that  the  mnning 
away  of  a  horse  on  a  highway,  and  not  a  ditch 
running  parallel  thereto,  was  the  proximate 
canse  of  the  acddent. — Fanners*  H^h  Line 
Canal  &  Beserrdr  Go.  t.  Weatlake  iCw>.  Snp.) 
134. 

One  acting  erroneously  through  fright,  induced 
hy  another's  negligence,  or  adopting  a  perilous 
altematiTe  in  trying  to  avoid  an  injury  threaten- 
ed by  such  negligence,  or  acting  mistakenly  in 
endeavoring  to  avoid  an  unexpected  danger  neg- 
ligently caused  by  another,  is  not  guilty  of  con- 
tributory negligence,  as  a  matter  of  law. — Bd- 
gerton  v.  O'Neill  (Kan.  App.)  206. 

Whether  one  injured  on  dangerous  premises 
naa  negligent  hdd  a  Question  for  the  Jury. — 
Kfnchlow  T.  Midland  Elevator  Go.  (Kan.  Snp.) 
703. 

Whether  the  owner  of  dangerous  premises 
was  negligent  hdd  a  question  for  the  jury. — 
Kinchlow  V.  Midland  Blerator  Go.  (Ean.  Sup.) 


NEGOTIABLE  INSTRUMENTS. 

Set  ''Bllli  and  NobeaT 


NEWLY-DISCOVERED  EVIDENCE. 

Ai  ffioand  for  new  trial,  aee  "New  TriaL** 


NEW  TRIAL. 

Discretion  of  court,  see  "Appeal  and  Error." 
Oranted  by  appellate  court,  see  "Appeal  '  and 
Krror." 

In  criminal  cases,  see  "Criminal  Law," 
Necessity  for  motion,  see  "Appeal  and  Error." 

When  the  record  fails  to  show  that  a  new  tri- 
al was  moved  for  dnring  the  term  at  which  the 
verdict  was  rendered,  it  will  be  preanmed  that 
it  was  overmled  because  not  moved  for  in  time. 
— Dodley  v.  Barney  (Kan.  App.)  178. 

An  order  of  the  court  granting  a  new  txlal 

Iidf!  not  erroneous. — Atchison,  T.  ft  8.  B*.  S.  0(k 

V.  Todd  (Kan.  App.)  545. 

A  specification  of  error  that  the  a-sso^^sment 
of  the  amount  recovered  is  too  large,  and  that 
the  findings  are  not  Bustaiued  by  the  evidence, 
ehallcnges  the  correctness  of  the  amount  of  the 
Judgment,  and  raises  the  questioii  whether  there 
Wtts  sulfident  evidence  to  support  findings  of  fact 
on  a  particular  question.— Richardson  v.  Mackay 

<oia.)  Ma. 


set  aaide  a  verdict  of  which  he  does  not  as- 
prove.— Myers  v.  Koabe  (Kan.  App.>  472. 

Application  for  new  trial  on  the  groaod  that 
the  evidence  is  insufilcieiit,  held  to  sufficiently  set 
forth  in  what  particulars  the  evidence  wma  ia- 
snfficient,  —  Live-stock  Oasette  Pulh  Go^  t. 
Union  Stock-Yard  Co.  (GaL)  2S6. 

T\m  court  may  direct  a  remittitur  Instead  oC 
granting  a  new  trial  because  of  excess  In  the  ver- 
dict.—HcDonough  V.  Great  North«n  By.  Ca 
(Wash.)  334. 

Newly-discovered  evidence,  In  an  actkm  an  a 
lost  bond,  consisting  of  the  bond  itself,  ktid  ma- 
terlsL— McMollen  v.  Winfield  Building  &  L^an 
Ass'n  (Kan.  A^^)  410. 

Newlj-disooTered  evidence.  In  an  action  on  a 

lost  bond,  consisting  of  the  Ixmd  itself,  htU 
merely  cumulative.  —  McMullen  v.  Winfield 
Building  &  Loan  Ass'n  (Kan.  App.)  410. 

Whether  diligence  was  used  by  an  applicant 
for  new  trial  on  the  ground  of  newly-discovered 
evidence,  Add  a  question  for  the  court. — MeMnl- 
len  V.  Winfield  Bulldinff  ft  Lou  Ass'n  (Kan. 
App.)  410. 

A  new  trial  for  newly-discovered  evidoice  iHd 
^operly  granted.— Manning  v.  Gignoux  (Ner.) 

An  exception  to  the  dmlal  of  s  new  trial  is 
saved  by  Rev.  8t  f  44^,  witboot  an  exceptkm 
being  actually  made.— Hattsbau^  t.  Vwmer 

(Idaho)  831. 

A  notice  of  motion  for  new  trial  hdd  defective 
when  not  signed  by  the  attorney  of  record  for 
the  moving  party.— McMahon  v.  Thomaa  (GfeL) 

732. 

Though  the  Gonrt  orders  a  motion  tvr  new  trial 
or  exceptions  to  be  heard  In  tfae  first  instance  by 

a  referee,  it  does  not  deprive  either  party  of  the 
right  to  have  them  afterwards  considered  by  the 
court. — ^Wasatch  Min.  Co.  v.  Jennings  (tJtah) 
1106. 

Where  H  is  clear  that  the  instmctions  as  t» 
damages  have  been  disregarded,  tfae  court  may 
order  a  new  trial  —Wright  v.  Southon  Pu.  Cou 
(Utah)  374. 

NOMINATION. 

To  vSBae,  M  ^'SSectlona." 

NONSUIT. 

See  **Disml«al  and  Nonsuit." 

NOTICE. 

From  records  of  mortgage,  see  "Mortstces.** 

Of  appeal,  see  "Appeal  and  Ehrror." 

Of  aivlicatiaa  for  sdiool  lands,  see  **Pabfie 

Lands." 

Of  asaipnment,  see  "AesignmentB." 

Of  motion  for  new  trial,  see  "New  Trial," 

To  settle  bUls  of  exceptions,  see  "Exceptions,  Bill 

To  tmant  to  vacate,  see  "Forcible  Sntnr  and  I>e- 
tainer." 

NOVATION. 

A  ooDtraet  bjr  a  purchaser  of  goods  to  pay  ovt- 
■tBwilng  indeMedness  of  the  seller  hM  not  ta 
ooostitnte  a  novatiCMi.— Ridardson  Drag  Co.  v. 
Dom^iB  (Colo.  227. 

NUISANCE 

Liquor  nniaance,  see  "bxtoxicfttinc  Uqnom.** 

Gonstmction  of  tracks  tv  a  atnet-nnway 
company  over  its  own  laad  w>ea  not  pa  m  ca^ 


atitnte  s  nnisance  u  to  an  abntdns  owner.— 
Haik^  T.  DeDver  Tramway  Co.  ^CSolo.  Sop.) 
121. 

OBJECTIONS. 

Vim  raised  <m  appeal,  see  "Aweal  and  Bnor." 
To  pleading,  waiver,  see  "Pleading." 

OBSCENITY. 

Information  chargtng  defendant  with  know* 
Inglj  editing,  sdllng.  and  printing  a  certain  ob- 
■cene  newspaper,  kdd  anffiaenL— State  t.  Hoted- 
ger  (Waah.)  W2. 

OFFICERS. 

Actfam  to  trr  title  to  office,  see  "Qdo  Wananto.** 

Nomlnatlrau.  to  office,  see  "Stecttona.'* 

Of  citT,  see  "MuiUcIimI  Oorpotattons." 

Of  coontT.  see  "Conntiea." 

Of  school  district,  see  **Selio(ds  and  Bdhool  IMa- 

tricta." 
Of  state,  see  "States.** 

An  inadeqaate  assessment  of  property  by  an 
aasessor  doea  not  constitate  a  refusal  or  ne^ect 
to  nerform  hla  official  dnty.  anthorlainK  the  sa- 
pnior  CDort  to  entertain  a  prirate  accnsation 
■gainst  him. — Slebe  Superior  Goort,  City  and 
County  of  San  Francisco  (Cal.)  456. 

Id  an  action  on  official  bond  of  clerk  of  eoart 
for  failnre  to  tnm  over  mon^  deposited  with 
him,  the  Judgment  In  an  action  in  woldi  the  de- 
porit  was  made  Is  admiarible.— MeOnna  t,  Peoide 
(Colo.  App.)  1088. 

OFFSET. 

8m  *«aMMF  and  Ooontetelain.'' 

OPINION. 
Brldotes,  see  "SMdoice." 

ORDERS. 

▲ppealabit  ardm,  see  "Appeal  and  Bmit.** 

ORDINANCE. 

8ie  *VnBklpal  OwpotattaM." 

PARISH. 


See  •"OMntlM.* 


PAROL 


Con  tract,  see  "Praods,  Statute  of.* 
aMdenea^  sea  "EMdence." 

PARTIES. 

Appeal  from  otd«  of  snhstltutiMi,  aee  "Anneal 
and  Errw." 

Death  of  party,  see  "Abat«nent  and  BcrWaL**  ' 

Od  appeal,  see  *'A[q)eal  and  ERor.** 
To  creditors'  suit,  see  "Creditors*  SnU** 

A  contract  Aeld  a  several  contract,  and  Hhmt 
either  of  the  second  parties  conld  aoe  thereon 
tm  Inreach  wltiuiut  Jplnlng  the  others.— Consoli- 
dated Canal  Co.  t.  Peters  (Aria.)  74 

A  lessee  who,  under  the  lease,  la  a  tmstee  of 
an  express  tmat,  may  sne  to  enjoin  trespaai, 
without  Joining  the  oenefidariea.  —  Kellogg  t. 
King  (Cal.)  1^. 

Complaint  In  Interrention  in  an  action  to  de- 
termine water  rights  hHd  snffidentiy  d^nlte 
aa  to  intervener's  Interest.— West  Point  Irri- 

Ktion  Co.  T.  Moroni  &  Mt,  Pleaaant  LrricKting 
tch  Co.  (Utak)  762. 


An  order  bringing  in  a  necessary  party  defend- 
ant without  service  of  process  held  erroneous. — 
State  T.  Supoior  Court  of  King  County  (Wadi.) 
1031. 

A  motion  to  dismiss  for  defect  of  parties  Is 
waived  by  goingto  trial  without  a  rulmg  there- 
on.—Wilson  V.  Welch  (Colo.  App.)  106. 

PARTNERSHIP. 

Abatement  of  suit  for  accounting,  see  "Abate- 
ment and  RerivaL" 

Instruction  as  to  what  constitates  a  general 

Srtumhip  hM  eniHieoni.  —  Congdon  t.  Olds 
lont.)  2%. 

It  Is  not  necessary  that  a  bill  by  a  partner 
for  a  partnership  accounting  should  contain  an 
offer  to  pay  any  balance  found  due  defendant 
from  [daintiff.— Continental  DlTlde  MIn.  Iut.  Co.. 
T.  BlOey  (Colo.  Supu)  tioH. 

The  commencement  of  an  action  by  a  part- 
ner to  recover  from  a  carpenter  his  Interest  in 
the  firm  property  is  equivalent  to  a  demand  for' 
such  property.— Continental  Dhide  Hln.  Iut.  Co. 
V.  Bliley  (Olo.  Sup.)  633. 

(Contract  constmed.  and  held  to  provide,  on  the- 
death  of  one  of  the  parties,  for  a  sale  of  his  in- 
terest to  the  surriTora.- Bankin  t.  Newman 
(Cal.)  742. 

Partnership  constmed,  and  held,  that  the  good 
will  of  the  firm  passed  to  the  surviving  part- 
ners on  the  death  of  one  partner,  and  formed  no- 
asset  of  the  deceased's  jiartnei's  eatate.r-BaD- 
kin  T.  Newman  (CaL)  742: 

Partnership  ctmtract  cooatrued,  and  not 
void,  as  placing  it  within  the  power  of  aurviv- 
ing  partners  to  fix  their  own  price  on  the  interest 
of  the  deceaaed  partner.— Raokin  t.  Newman 

(Cal.)  742. 

Fartnemhip  contract  construed,  and  held  that, 
on  the  death  of  one  of  the  partners,  his  executor 
coold  transfer  deeeased'a  interest  to  the  snr- 
TiTing  partners.- Bankin  t.  Newman  (Gal.)  742. 

A  surviving  partner  has  power  to  execute  ■ 
chattel  mortgage  on  the  firm  assets  to  secure  a 
partnership  debt.  —  Burcbinell  v.  Koon  (Colo. 
App.)  932. 

A  partnership  contract  for  the  purchase  anci 
odtivation  of  t&nn  lands  constmed.  —  Tea 
Schmidt  T.  Von  Sdunldt  (CaL)  1006. 

Snretlea  aa  the  bond  of  a  sarrlving  partner 
hM  not  liable  for  transactions  prior  to  the  ft^ 
mation  of  the  partnership,  nor  for  indlvidoal  lia- 
bilities outside  the  partnership  business,  nor  for 
an  amount  greater  than  the  amount  of  the  part- 
nership eatate  In  the  bands  of  the  survivor  when 
the  bond  waa  glTen.— Outer  t.  Ohiistie  (Kjuu 
Sup,)  904. 

PASSENGERS. 

See -Gntlna.'* 

PATENTS. 

Blxeeotkn  agidnst  patent  right,  sea  **IbceeatIoD.*^ 

Creditor  of  patentee  csn  haye  patent  right  sab- 
Jected  to  satfafaction  of  Judgment  In  eqnltr.— 
Peterson  v.  Sheriff  of  CHy  and  Cmmty  of  San 
Fraodsco  (CaL)  1060. 

PAWN. 

Bee  "Pledgn." 

PAYMENT. 

Of  nHntgagea*  see  "Mortgages.** 

The  payment  of  illegal  taxes  onder  protest  htU  ' 
not  voluntary,  and  recoverable.— Bimra  of  Com*r» 


of  Wyandotte  Coaatr  KanBu  City,  BH.  B.  & 
M.  R.  Co.  (Kao.  App.)  1013. 

The  scceptance  in  paymeDt  of  a  debt  of  a 
check  dnwn  on  a  bank  with  iriiich  the  creditor 
lias  an  account  overdrawn  to  an  amonnt  larger 
than  the  check  conHtituteo  a  payment  if  the 
check  IB  aloo  accepted  by  the  bnnk.— Omway  v. 
Smith  Mercantile  Co.  (Wyo.)  1084. 

Notice  to  agent  that  moneys  were  In  bank  to 
pay  connty  warrants  held  to  jiistrfy  a  verdict  of 
payioent  on  subsequent '  failure  of  tha  bank.— 
First  Nat.  Bank  v.  School  Dist  No.  1,  Crook 
County  (Wyo.)  lOOO. 

Tttjces  Talnntarily  paid  on  property  by  a  pur- 
chaser at  tax  sale,  nnder  a  mistaken  belief  in 
the  Talidity  of  the  sale,  cannot  be  recovered. — 
Phelps  T.  City  of  Taooma  (Wash.)  400. 

PENALTIES. 

For  condnctiof;  aaloon  wltlwat  BceiuWr  wm  *^ 
trolcathig  JLiqnors." 

PERFORMANCE.  - 

-Of  oontnet*  we  "Cratiacti.*' 

PERJURY. 

A  proMcntlon  for  perjary  cannot  be  predicated 
••n  iMtimony  ot  a  wnneas  who  almply  strea  ihia 
■opfailan^In  re  Howell  (Oal.)  1S9. 

A  false  answer  of  the  defendant  in  a  criminal 
prosecution  that  he  had  never  been  conTictrd  of 
a  certain  felony  Md  to  constitute  perjury. — 
fitBt»  ¥.  Fuk  (Kan.  Sup.)  71&. 

PERPETUITIES. 

Role  against,  see  "CharitieB.** 

PERSONAL  INJURIES. 

•See  "Caniert";  "CoanHes";  "Damsfrea"-  "Toas- 
ter and  Servant";  "Mnnicipal  CarporationB"; 
**l4«ligcn«a";  **Bailnada." 


PETITION. 


Bee  -Pieadinc.'* 
For  pobUc  lands, 


"FnUk 


PHOTOGfiA'PHS. 

Uoanai,  «ee '"lioensea." 

PHYSICAL  EXAM(NATK)N. 

Of  person  injured,  see  "Damagea" 

PHYSICIANS  AND  SURAEONS. 

Privileged  commtmicatlons,  see  "VCItnesses,** 

Under  Laws  1891,  p.  134,  a  license  from  the 
board  of  denta I  examiners  Is  not  necensa ry, 
where  a  practitioner  has  the  required  diploma 
or  license  from  the  board  of  eKaminers  in  an- 
■otber'  state.— RuhinsoD  t.  People  (Colo.  Sup^) 

era. 

PLEADING. 

See,  alsov' "Interpleader.** 
Amendment  as  ground  for  continuance,  see  "Con- 
tinuance." 

 on  appeal,  see  "Appeal  and  Brnw." 

Damflses.  see  "iDanmges." 

Dismissal  of  action  for  failure  to  furnish 'bill  of 

partiottlafs,  see  "Disnuasal  and  .Nonsuit.'* 
Wmai,  Mt  "Fraud." 


Hannlfiss  -error  In  julings  on,  see  "Appeal  and 

JBmtE." 

In  action  on  USs  and  notes,  see  *'KIIs  sad 

Notes." 

 OD  contract,  see  ''OontractB."  _ 

 to  enforce  lien,  see  "Mechanics'  Ijens. 

In  ejectment,  see  ''Ejectment." 
In  equity,  see  "Egnity." 
Limitations,  see  "Limitation  of  Actions.* 
Mandamus  to  compel  amendment,  see  "Manda- 
mus." ,  _ 
Pendens  of  otlier  rait,  see  "Abatonent  and  Ke- 

Defendants  Md  entitled  to  an  afKrmatlvp  de- 
cree without  a  cross  complaint  having  been  filed. 
—Brighton  A  N.  F.  Inigation  Go.  t.  LatUe 
(Utah)  26a 

t)«auplalnt. 

Allegation  of  ownership  in  a  'pleading  ftcU 
sufficient.— Fortain  t.  Smith  (C&l.)  381. 

Gomplaint  held  not  objectionable  as  vtathig 
two  causes  of  action.— Barto  t.  Kix  (WaA.) 
1033. 

Complaint  In  an  action  for  death  of  plaintiirs 
husband  by  efnployer's  negliiience  Md  not  to 
■state  ■  cause  of  actten.^tiles  t.  fiklite 

App.)  0B4. 

Allegation  o*  the  service  a  notice  "Selrf  suB- 
clenL- Town  of  Tumwater  y.  Pix  (Wash.)  SSB. 

A  compIalDt  In  an  action  on  a  subscription  kdd 
not  Inconsistent  because  the  promise  to  .pay  on 
demand  alleged  ia  merely  implied  in  the  snbscrip- 
tion  set  out  as  an  exhibiL— Ventura  &  O.  Y.  By. 
Co.  T.  Coinns  (Cal.)  287. 

Failure  of  a  complaint  to  state  a  canne  of 
action  may  be  aTailed  of  by  demurrer,  by  objec- 
tion to  eTidenee,  by  motion  for  jiiflftment.  or  by 
motion  for  new  -triaL-HConsoUdaiad  vQanal  Co.  v. 
Peters  (Arii.)  74. 

In  an  action  by  a  conntr  agsinst  a  county 

treasurer  to  recover  sums  alleged  to  have  been 
illegally  paid  out,  the  oomplaint  Jieed  Jiot  sot 
out  the  contents  of  the  warrants  paid,  when, 
from  the  factF  alleged,  they  must,  if  drawn  in 
conformity  to  law.  have  -dhftwn  their  ille^lily 
on  their  face.— Ventura  County  t.  Clay  (CaL)  9: 

Demurrer. 

A  demurrer  iSsr  -want  -of  '■ecessiiry  parties 
must  point  out  those  who  should  have  been,  but 
were  not,  made  parties.— :titate  x.  .MetscliaB 
(Or.)  791. 

Where  the  allefntioDi  of  m.  complaint  clearly 
show  the  grounds  -on  "which  'the  rieht  to  recover 
is  based,  it  is  not  demurrable  Iteeaase  in  the 
prayer  apenalty  Is  aaked  not  authorized  in  soch 
actian.— Ventura  CounlT  r.  Clay  (CaL)  9: 

Answer. 

Defendant  may  plend  any  and  all  -drfrvMws 
which  he  may  have,  thoiu^  they  are  InconsifteDt 
with  each  other.-JlUBS  r.  Woodward  (CaL) 

1078. 

An  averment  In  a  enmplalnt  of  the  -eaefmtiott 
of  a  lenae  by  plaintiff  to  defendants  ■kriJ  de- 
nied .by  iA\e  avermeats  io  the  anBwar<— Stetson 

V.  Briggs  (OaL)  603. 

Where  two  inconsiRtent  defcnws  wre  fdeaded 
together,  one  inconsistent  defenae  is  not  an  ad- 
mission so  as  to  defeat  the  other.— Spj^nger  t. 
Kendcick  (Cal.)  613. 

Leave  to  file  an  amended  anairer,  whitdi  ose- 
sentB  a  new  issue,  or  to  strike  out  allegations 
from  the  origiiinl,  is  disfxctionaor. — Usmun 
Winters  (Or.)  78a 

Motions. 

Motion  to  strike  out  «n  answer  .In  -mn  Action 
.on  a  note  as  eliam  hfid  wmperij  cranted  am  aS- 
davits  showing  the  shmlnte  ilaulity  «a  the  part 

of  -tike  .jaftmlany— JH«»^fn»   «.  iMIt^UJ  (OolO- 

i  Bnp.)  llf» 
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A  motWrn  -to  vtrfke  oat  a  RpUeatkm  w  a  de- 
iwrtnre  'Md  properly  overrulra  wben  It  did  not 
«iu>v  Id  what  the  depnrtiue  coMiated.— Mad- 
dox  T.  Taffoe  (Moot.)  C35. 

When  a  petition  ia  IndefinMe,  It  la  nrsr  to 
OTemile  a  motion  to  make  it  more  certain. — 
Smith  T.  McCoole  (Kan.  Ap»0 

Allowance  of  an  amendment  to  an  anfiwer  dnr- 
inr  trial  held  within  the  disoretion  of  the  court 
— DariB  t.  Hannoo  (Ur.)  785. 

Leave  to  file  an  amended  com^int  after  doae 
of  teetimoDf  Md  proper,  where  it  did  not  change 
the  caow  of  actioo  or  prejudice  the  other  party, 
—  McDouough  Great  Northem  Bjr.  Go. 
<WaBh.)  3^4. 

A  declaration  In  an  action  br  a  levying  officer 
Ml  an  Indemnity  bood,  brongnt  for  the  use  of 
the  pledfee,  had  amendable  w  aa  to  allege  a 
fsiuse  of  action  in  ttw  offieer'a  own  name.— 
Annonr  Paaking  Go.  t.  Orrick  (OU.)  fiT3. 

Allowing  an  amended  complaint  to  be  filed 
wtttiont  notice  held  not  ground  for  rereraal.— 
Baker  t.  Southern  California  By.  Co.  (CaL) 
601. 

A  demand  for  rdlef  In  the  prayer  tn  a  Po- 
tion maj  .be  aownded."  Oarion  t.  Butt  (Okl.) 

sea 

The  making  of  an  amendment  to  a  declara- 
tion held  not  to  requir?  a  new  amnmoDB,  where 
«oat  bond  was  Sled,  and  aommona  previouBly 
Inued  and  serred,  and  anpeamnce  made^Ai- 
monr  Packing  Co.  t.  Orrick  (Okl.)  578. 

Whrn  the  trial  omnt  Impose*  coats  aa  a  con- 
dition precedent  to  amendment.  It  should  not 
May  proreedingB  till  coats  are  paid.— Dixon  t. 
Biflley  (CaL)  5. 

Where  a  case  is  remanded  for  new  trial,  with 
leave  to  amend,  plaintiff  may  file,  without  leave 
4)f  the  trial  court,  an  amended  complaint.— Fott- 
kamp  T.  BnsB  (Cat)  1U9. 

The  court  can  allow  plaintiff  to  amend  his  de^ 

lamtion  after  bis  evidence  is  in.  and  defendant 
has  moved  to  diRmlM  for  variance. — Consolidat- 
ed Canal  Co.  t.  Peters  (Ariz.)  71. 

A  demurrer  to  aa  amended  complaint,  on  tbe 
ground  that  it  does  not  Rbow  how  the  cause  of 
action  is  connected  with  that  in  the  orifdnsl  com- 

Elaint,  Is  insufficient,  which  simply  alleges  that 
lie  amended  complaint  is  unintelhfdble  and  on- 
eerUin.— Pottkamp  v.  Baas  (Cal.)  Itl9. 

A  demnrrer  to  an  amended  pleading  does  not 
Ealse  the  question  of  the  riffht  to  so  amend. — 
Tecamaeh  State  Bank  v.  Maddox  (Okl.) 

Where  executors  have  been  subntttnted  for  ap- 
pellant, and  the  judgment  Is  reversed,  an  amend- 
ed complaint,  alleging  deffudnnt's  death,  and 
BubdtitutJon  of  executors,  need  not  be  filed  before 
retrlal.—Mograth  v.  Gilmore  (Wash.)  1032. 

Bill  of  partSo«l^rB. 

Filing  of  motion  for  bill  of  particulars  extends 
tbe  time  for  -aniwaring.  —  Plnmmer  t.  Weil 
(Wash.)  646. 

The  Insnfficlencr  of  a  bin  of  pertimlars  can- 
not be  exctwed  on  the  ground  thnt  plaintiff  kept 
no  books.~-Plummer  t.  Well  (AVaah.)  648. 

Court  can  order  a  fnrther  and  amended  bill 
of  particulars,  where  the  one  already  furnished 
la  Insufficient.— Plum  mer  v.  Weil  (AVaah.)  046. 

Tbe  refusal  of  a  bill  of  particulars  is  in  the 
discretion  of  the  court.- Turner  T.  Great  Ncrtb- 
em  By.  Co.  (Wash.)  243. 

Moadtuc  MoA  proof— Tarlaaee. 

Where  the  allegation  was  that  defendants  en< 
tered  on  premises  July  14th,  and  the  proof  was 
that  they  entered  Joae  2iith.  there  waa  no  ma- 
terial variance. — Amador  Gobi  Mine  t.  Amador 
Gold  Mine  (CaL)  8UL 


When  the  tsafhirotty  tfifllB  tofoMabllsh  the  al- 
legations of  tbe  petition  in  Its  geuemi  scope  and 
meaning,  plaintiff  en n not  vecoKW:— ^MUmer  Y. 

Bi»-er  (Kan.  App.)  181. 

Where  plaintiff  decbwes'on  a  cost  bond  ss  ex- 
ecuted for  $2,500,  and  the  ttond  is  shown  to  have 
been  for  $1.5U0,  no  recovery  can  be  had  witlioot 
an  amendment.— Chi cAgo,  K.  &  W.  B.  Co.  t. 
Evans  (Kan.  Sup<)  303. 

A  technieal  variance  may  be  cBved  tvanwnd- 
ment,— Camahan  v.  Lloyd  (Kan.  App.)  823. 

A  plaintiff  In  an  acttim  to  recover  reitt,  who 
declares  on  sn  assignment  of  a  lease  to  defend- 
ant, cannot  recover  on  proof  oT  an  agreement  "by 
defendant  to  pav  the  rent 'due  from  the  leasee. — 
Jacobs  V.  First  Nat.  Bank  (Wash.)  396. 

Under  a  eomplaiift  idac^slng  on  •  •eontraot, 
proof  of  an  estoppel  against  defendant  to  deny 
the  contract,  which  is  not  |de«ded,  constitntes 
a  variance.— Jseolia  v.  First  Nat.  Bank  (Wash.) 
886, 

Judgment  hfld  erroneous  on  the  ground  of  tBp 
riance  from  plfriatitTs  Blleg<>d  cEoae  of  action. — 

Elmore  v.  Elmore  (Cal.)  458. 

On  complaint  to  recover  tbe  prrrchase 'price  ot 
lots,  on  proof  that  the  transaction  was  a  mort- 
gage to  secure  a  contract,  and  not  a  aale,  i»> 
covi-ry  cannot  he  had  for  breach  of  the  contract. 

— SUth  V.  Peckham  (OkL)  UtMu 

Defendants  cannot  complatn  oT <a  Juflgmnft  lB 

favor  of  plaintiff  which  is  Biipnorted  by  a  con- 
tract which  they  have  plMided,  and  In  which, 
they  have  admitted,  plnintiS  alone  is  lotereeted. 
— Megtath  v.  Glhaore  (Wash.)  1U&2. 

An  objection  on  the  ground  of  a  varianoe  may 
I»operIr  be  raised  br  motion  for  nonauitp-Jlif- 
more  T.  Elmore  (Cal.)  4581 

WalTor  of  obJofltloiiB. 

Pleading  to  tbe  merits  waives  the  objection 
tiiat  tbe  action  is  prematurely  brooght,:— Flore 
T.  Ladd  (Or.)  144. 

Failure  to  deny  allegations  In  an  answer  ren- 
ders niinecessary  evidence  of  the  facts  alleged,  w 
findings  thereon.— FUher  v.  Kelly  (Or.)  146. 

The  correctness  of  plaintifTs  account  Is  not  ad- 
mitted hj  a  failure  to  deny  under  oath,  when 
tbe  petition  contains  no  allfgation  of  its  corteet- 
neas.— DewiV  v.  Burton  (ICan.  App.)  321. 

Where,  after  demnrrer  to  tbe  complaint,  dfr 
fendant  proceeds  to  trial  withont  asking  a  ml- 
iuK,  he  waives  it— Moaher  t.  Brahn  (Wash.) 


A  plea  of  tender  kfU  snfficlent  in  the  absence 

of  demnrrer.— Diebold  Safe  &  Lock  Co.  T.  Bolt 
(Okl.)  512. 

A  defendant  who  goes  to  trial  without  objec- 
tion to  a  reply  cannot  object  to  its  sufficiency  for 
the  first  time  on  appeal.— Asplund  t.  Mat^Km 
(Wash.)  841. 

An  objection  that  complnlnt  Is  snbstantiaily  de- 
fective may  be  maflp  for  tbe  first  time  on  appeaL 
— CreaweU  v.  Woodaide  (Colo.  App.)  842, 

PLEDGES. 

A  pledge  deBned.->Fachaon  t.  Eincald  (OkL) 

687. 

Where  a  debt  evidenced  by  a  note  Is  reduced  to 

judgment,  the  crttlitor  can  take  iKHweiwion  at 
pnj[MTty  pbilKed  to  secure  its  payment. — Li.  U, 
OslMrue  &  Co.  v.  Connor  (Kan.  App.)  327. 

A  pledge  hrtd  void  as  agniust  creditura  of  -the 
debtor,  where  there  was  no  change  of  jo— ca- 
sion.— Jackson  v.  Kinoaid  (UkL)  &H7. 

Ttie  pledgee  mwtt  bold  the  property  «kelmtvft- 
Ij;  to  sender  «ba  vMk»  vaHtf  m  agataiC  CMIM- 

ora.— Jackson  t.  Kiucaid  (OkL)  687 
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POWERS. 

Of  tttsmiT.  m  Trinti^  ud  Aient" 

PRACTICE  IN  CIVIL  CASES. 

8ee  ''Abatement  and  Rerlrar':  "Appeal  and  Br- 
lor^i  "Appearance^;  "Certlorarf';  "CoDtlnn- 
auc^:  "OinnlHal  and  Noiunit":  "EqoitT"; 
"Jnrtfcw  of  the  Peace":  "ProceM'*:  "Removal 
«(  CsDaca";  *^tlpolation«";  "Trlal''t  "Venue." 

PREFERENCES. 

Sw  'OBMilTCiier.'* 

PRESENTMENT. 
PRESUMPTIONS. 

Be*  "Appeal  and  Knot.'* 

Of  HTflee  of  proceM,  na  **PEoee«L" 

PRINCIPAL  AND  AGENT. 

Zuauraace  agent,  aee  "Inaorance.'* 

IMdence  hdd  admlMdble  to  establlata  ajeency. 
— Berstboldt  t.  Porter  Broa.  Oo.  (Oal.)  7^. 

The  aathority  conferred  on  an  agent  bv  a  pow- 
er of  attomeT  i»  not  to  be  extended  by  constrae- 

tion.— GoUnaky  t.  AlUaon  (Cal.)  295. 

The  fftct  that  one  who  br  falae  representatlona 
■hidaces  another  to  nuke  a  loan  of  money  ia  at 
the  time  the  coatodlan  of  the  mon^,  and  is  to 
receive  the  note  and  aecnrlty  from  the  borrower 
and  deliver  them  to  the  lender,  held  not  to  con- 
Rtitnte  blm  the  agent  of  the  lender. — Qoodale  t. 
Middangh  (Colo.  App.)  11. 

Death  of  the  agent  held  to  terminate  a  con- 
tract of  agency  for  the  sale  of  machinery,  bo 
that  the  contract  did  not  apply  to  his  adminis- 
tratora.— Hayner  v.  Trott  (Kar.  App.)  37. 

Under  a  contract  whereby  an  agent  for  the 
aale  of  machinery  was  to  refnnd  commissions 
allowed  on  notes  taken  for  the  price  which 
^nld  prove  worthless,  held  that  the  agent  was 
not  Ilabl&  eccept  to  refund  commis8k>na  actually 
receiTcd  m  caah.— Hayner  t.  Trott  (Kan.  AnM 
87. 

An  agent  selling  goods  on  foor  months*  time 
kM  unauthorized  to  agree  to  an  exteuaion  of 
tiie  note    ven  in  payment— Mater  t. 
Nat.  Bank  (Oolo.  App.)  221. 

Failure  of  principals  to  object  to  the  ezecntion 
of  s  mortgage  in  their  namea  by  an  agent  to 
■ecnre  an  antecedent  debt  hM  not  to  constitute 
a  ratification.— Oolinaky  v.  Allison  '(Cal.)  295. 

A  principal  accepting  benefits  of  an  nnanthor- 
iied  contract  by  his  agent  must  accept  the  bnr- 
dens  Imposed  thereby.— McKinatry  T.  GitisoiB' 
Bank  (Kan.  Sup.)  802. 

Agent  to  collect  renta  cannot  bind  hla  prin- 
dpal  tj  a  credit  on  an  indebtednes*  of  the 
a^nt  to  the  tenant.— StetKu  v.  Biigga  (GoL) 

Principal  retaining  goods  atored  by  Us  agent 
under  unantborlsed  agreement  that  there  wotild 
be  no  storage  diarges  cannot  claim  a  ware- 
honaeman'a  uen  without  r^adlatlng  the  agree- 
■wntr-^^^t  T.  Beckwnh  Oommendol  Qo» 


PRINCIPAL  AND  SURETY. 

Uabllities  of  anretiea  an  appeal  boodi,  aee  "Appod 

and  Error." 
 on  recognisance,  see  "BaiL" 

A  surety  signing  a  bond,  and  leaving  It  with 

the  principal  to  be'  delivered  only  on  condition, 
held  estopped  to  deny  bis  obligation,  though  the 
principal  delivered  it  without  referace  to  the 
condition.— Doorley  v.  Farmers'  ft  Medianlai' 
Lumber  Co.  (Kan.  App.)  195. 

A  contract  of  suretyship  will  receive  a  strict 
constructioD  io  favor  of  the  surety. — Merrimad 
River  Sav.  Bank  v.  Curry  (Kan.  App.)  204. 

Death  of  a  surety,  the  principal  sorviving, 
doea  not  release  the  anretr'a  eatate^Donner- 
berg  T.  Oppenhcimer  (Wash.)  264. 

In  case  of  a  joint  guaranty  of  a  note,  tbe  re- 
lease of  the  principal  gusrantor,  1^  failure  to 

{iresent  the  note  a^lnst  lila  estate,  does  not  r»- 
ease  the  surety.- Donnerberg  v.  Oppeoheimer 
(Wash.)  264. 

Bond  of  a  building  contractor  hdd  not  to  be 
without  conrideration  as  to  the  sureties  tbere- 
on.— De  Msttoa  t.  JacAan  (Wash.)  402. 

Deduction  from  payments  due  a  contractor 
under  liis  contract  for  constmctioD  of  a  build- 
ing for  debts  dne  from  the  contractor  in  the 
hands  of  the  ownra*  for  collection  held  not  to  con- 
stitute a  breach  of  the  contract  by  the  owner, 
which  would  release  the  contractor's  sureties 
from  liability.— -De  Mattos  v.  Jordan  (Wash.) 
402. 

Facts  hdd  not  to  consdtate  advance  payment* 
to  a  contractw  for  the  construction  of  a  building 
which  would  release  the  sureties  on  his  bond.— 
De  Mattos  r.  Jordan  (Wash.)  4(G. 

Variations  from  the  plana  for  a  building  lur 
the  owner  In  completing  the  conitmction  afta- 
its  abandonment  by  the  contractor  hcid  not  to 
release  the  sureties  from  liability  on  the  coo- 
tractor'a  bond.— De  Mattos  t.  Jordan  (Waah.) 
402. 

The  fact  that  a  ttank,  while  holding  a  past- 
due  note  of  a  customer,  makes  him  a  temporary 
loan,  which  is  placed  to  hla  credit,  and  checked 
out,  does  not  entitle  a  snre^  to  have  the  amount 
of  the  deposit  credited  on  the  note.— Bank  of 
British  O^ombla  v.  Jeffs  (Wash.)  247. 

The  acceptance  by  the  payee  of  Intereat  in  ad- 
vance on  a  past-due  note  operates  as  an  extra* 
sion,  which  releases  a  surety.- Bank  of  Brltiah 
Columbia  v.  Jeffie  (Waah.)  247. 

Defendant  may  show  that,  though  he  signed 
as  principal,  be  was  merely  a  surety,  and  that 
plaintiff  was  aware  of  tliat  fact  when  he  extend- 
ed the  time  of  paying  note  without  defendutfi 
knowledge.~-GUlett  v.  Taylor  (Utah)  1009. 

Failure  of  the  holder  of  a  note  to  apply  pay- 
ments made  by  the  maker,  hM  to  release  the 
•uret7  from  liability  to  tut  extent- Bppinger 
T.  Kendrick  (Cal.)  618.  * 

Evidence  construed  In  on  action  on  a  note, 
and  h«Id  that  the  renewal  thereof  by  defend- 
ant, and  payments  made,  were  not  atmdent  to 
render  him  liable  as  auret7  on  the  note.— Bp- 
pinger  v.  Kendrick  (Cal.)  618. 

Where  one  obtains  Judgment  og^nat  the  prin- 
cipal of  a  bond,  and  levies  execution,  and  n- 
leases  the  levy,  and  vacates  the  judgment,  tb* 
sureties  are  released,  though  Indemnified  by  col- 
lateral security.— Thomas  v.  Wason  (Colo.  App.) 
1079. 

The  snrelT  on  a  note  is  dlacharged  by  an  ex- 
tension of  the  time  of  payment  granted  wftbovt 
his  knowledge.-Oillett  v.  Taylor  (Utah)  IflBO. 

PRIORITIES. 

See  **Ohattd  Mortgages." 
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U1 A. 


PRIVILEGED  COMMUNICATIONS. 


PROBATE  COURTS. 


PROCESS. 


SnmrnoM  M  mot,  lee  "Appeal  and  Bmr.** 

The  origina)  procen  being  kMt,  Md,  that  a 
prenimption  arisea  from  the  appearaaee  docket 
that  lerTice  waa  made.  —  Stdnkla  T.  Holland 

(KajL  Aiv  )  416. 

To  overthrow  the  preanmption  ot  the  TaJidltjr 
of  aerrice  of  orieinal  process  which  liaa  been 
loat,  positiTe  tesnmony  ia  reqoixed.— Stimkle  t. 
Holland  (Kan.  App.)  416. 

Where  a  nuterial  matter  in  a  notice  finr  pnb- 
licatlon  la  Inaaffldentlr  aet  forOi,  the  aOTioe  ia 

mereir  voidable,  and  caoDot  be  collaterallj  at- 
tacked.--aarrett  t.  Stmble  (Kan.  Sap.)  9&. 

Where  the  petiUwi  and  jmedpe  filed  are  not 
ri^ed  br  plamtitf  or  hie  attome?,  they  can  be 
corrected  ojr  amendment  withoat  iaaaance  or 
•errice  ot  new  anmmona.— Maiameaker  t.  Bank 
vt  Topeka  (Kan.  App.)  1012. 

PROOF. 
Of  loM,  lee  'InaaraneeL? 

PROPERTY. 

In  wOd  Urda,  aee  "Anlmala." 

PROXIMATE  CAUSE. 

Bee  *a>aaaagea";  "Nesligence." 

PUBLICATION. 

Of  libel  or  alander,  aee  "Ubel  and  Slander.** 
Swrice  of  proceaa  by,  lec  "Divorce";  "Prooeaa.*' 

PUBLIC  IMPROVEMENTS: 

See  "Unnldpal  Oorporationa." 

PUBLIC  LANDS. 

An  amilicant  for  the  pnrcbase  of  acfaool  lands 
need  not  publish  his  notice  10  days  before  fllina 
petition.— Beedy  t.  State  (Kan.  App.)  6B. 

A  notice  of  an  applicant  for  the  pnrdiaae  of 
■du(d  lasda  AeJd  to  aaffident^  describe  the 
land  deaired.— Bcedr  t.  State  (Kan.  App.)  69. 

A  pnrchaaer  liable  for  Improvemaita  made  by 
a  lessee  of  school  lands,  as  appraised  before 
sale  of  the  lands,  cannot  object  to  an  irregu- 
larity in  the  makiQK  of  the  lease.— J.  P.  Hart 
Lumber  Co.  t.  Bncker  (Wash.)  728. 

A  pnrchaaer  of  school  lands  subject  to  stated 
q^praisement  of  improTementa  cannot  take  ad- 
vantage of  the  fact  that  some  portion  of  the 
improvements  were  upon  tide  land  in  front  of 
the  upland  Durchaaed  by  him.— J.  F.  Hart  Lum- 
ber Oo.  r.  Bucker  (Wash.)  728. 

Anignment  of  claim  for  improvements  made 
on  school  lands  under  leaae  held  prima  facie  to 
entitie  aasigneea  to  sue  for  their  value,  aa  ap- 

Kaiaed  on  sale  of  the  lands.— J.  F.  Hart  Lum- 
r  Co.  V.  Backer  (Wash.)  728. 

At  a  sale  of  school  lands,  where  a  lot  is  bid  oflF 
by  one  jperson  for  another,  and  the  second  person's 
name  u  entered  aa  pnrchaaer,  and  he  pays  a 
part  of  the  price,  he  cannot  avoid  the  contract 
on  the  groimd  that  he  was  not  in  fact  the  pur- 


chaser at  the  sale.— J.  F.  Hart  Lumber  Go.  v. 
Backer  (Wash.)  728. 

That  improvements  on  achool  lands  were  ap- 

E raised  the  board  of  county  commiarionen 
efore  safe  may  be  shown  by  the  county  records, 
and  by  proof  aa  to  what  tran^red  at  tlie  time 
of  the  sale.— J.  F.  Hart  Lumber  Go.  t.  Backer 
(Waah.)  728. 

That  there  waa  fraud  in  the  county  commls- 
8ion»a*  appraisement  of  improvements  on  school 
lauds  at  the  time  of  sale  la  a  matter  ot  de- 
fense in  an  action  to  recover  from  the  purchaser 
thdr  appraised  value.— J.  F.  Hart  Lumber  Oo.  v. 
Backer  (Wash.)  728. 

A  mortgage  on  land  occupied  under  the  hrane- 
stead  laws  before  final  immf  la  void.— Biddle  v. 
Adams  (Kan.  App.)  986. 

Intereat  acquired  under  tiie  United  States 
hoooeatead  law  hM  not  defeated  by  the  wife'a 
moving  to  another  part  of  the  county  because 
of  difrerences  between  her  and  her  son. — New 
England  Trust  Co.  v.  Nash  (Kan.  App.)  987. 

Bvidence  held  to  show  tiiat  plaintiffa  had  no 
such  exclusive  possession  of  public  lands  aa 
would  entitle  waa.  to  enjoin  a  •nbaeqanit  nlid 
homestead  entry.— Oaldwdl   t.   Bush  (Wyo.) 

loesL 

QUALIFICATION. 

Of  Juon^  see  "JuT'" 


QUIETING  TITLE 

See.  alao,  "Hjectment" 

Plaintift  hOd  to  have  such  a  title  aa  to  enable 
her  to  maintain  suit  to  quiet  the  same. — ^Hay- 
ford  V.  Wallace  (Gal.)  2^. 

Bvidence  of  fraudulent  conv^ancea  hr  plaln- 
tifTs  grantor  hdd  hiadmlaslUe.  —  H^rfOrd  v. 
Wallace  (Gal.)  293. 

When  trial  court's  finding  that  plaintiff  has 
proved  possession  at  the  time  the  suit  was  be- 

Gn  as  required  by  Civ.  Codfc  I  265,  will  not 
diaturbed. — B^nolds  t   Oampling  (Colo. 
SupJ  639. 

QUO  WARRANTO. 

Qno  warranto  is  the  proper  remedy  of  a  city 
officer  removed  by  the  mayor,  to  review  the  pro- 
ceedings resalting  In  such  zemonL— State  v. 
Kirkwood  (Waah.)  881. 

In  proceedings  by  one  mnoved  from  a  city  of- 
fice, against  his  successor,  the  relator  cannot 
object  to  the  sufficiency  in  form  of  the  ctmrgea 
preferred  against  him,  after  having  gone  to  tnal 
thereon  without  objection.— State  v.  Kirkwood 
(Wash.)  831. 

In  an  action  to  try  title  to  office,  a  Judgment 
of  ouster  hdd  not  suspended  by  an  appeaL— 
State  V.  Sup^or  Court  of  nerce  County 
(Wash.)  402. 

A  judgment  of  ouster  in  quo  warranto  pro- 
ceedings against  the  incumbent  of  a  pablic  office 
is  self-executing,  snd  is  not  suspended  by  the 

gving  of  an  appeal  bond.— Fawcett  v.  Superior 
>urt  of  Pierce  County  (Wash.)  389. 

A  proceeding  in  the  nature  of  quo  warranto, 
under  the  statute,  cannot  be  maintained  where 
its  purpose  ia  to  protect  private  interests  only.— 
People  T.  Colorado  fl.  By.  Co.  (Ck>lo.  App.)  210. 

RAILROADS. 

See,  also,  "Carriers";  "Sb*et  Bailroads." 

Defendant  railroad  company  hdd  not  liable 
for  animala  killed  on  track  through  the  con- 
tribnton  negligence  of  plaintiffs.— McDonald  v 
Oieat  Northern  By.  Oo.  Udaho)  766. 
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ITDder  Act  Hay  20,  1861,  the  paUic  bu  no 
zlcht  to  tTBTel  free  oa  railroad  tnuiw  witfahi  the 
citT  UmitB.— BiuweU  T.  Southern  Pac.  Co.  (Cal.j 
281. 

A  grant  of  a  right  of  way  held  In  prseaenti, 
0o  that  mibs^aent  bomratrad  settlprs  took  sab- 
ject  to  the  grant,  though  the  right  of  way  vram 
not  located.— ChurcbiU  t.  Choctaw  By.  Co. 
(OU.)  003. 

A  railroad  companr  ts  not  liable  for  damages 
for  killing  stock,  uoleflS  It  apnean  that  plaintiff 
ia  an  abotthig  owner,  end  naa  conatrurtpd  a 
fence  on  ell  aides  of  bia  land  bat  that  abottioK 
on  the  track,  and  that  the  rmilread  conpanr 
haa  Bf^Iected  to  fence. — ^filcCook  r.  Bryan 
(Okt)  6U6. 

There  is  no  common-law  obligation  on  a  rail- 
road company  to  fence  its  Track.— McCook  t. 
Biran  (Ukl.)  506. 

A  grant  of  a  r!«rht  of  way  held  a  present  abtw- 
Inte  grant,  to  which  a  bnmestead  Hettlement  was 
subsequent,  tboogh  made  before  location  of  the 
road.— Whaiey  r.  Choctaw  Ry.  Co.  (Okl,)  506. 

A  complaint  fbr  killing  cattle  held  to  leare- 
It  uncertain  as  to  whether  the  cause  of  action' 
is  founded  on  a  failure  to  fence  or  un  fathnv  to 
ring  at  crossing,  or  on  other  negligent  manajge- 
menL— Baker  t.  Soatbern  Oalifbrnla  By.  Co. 
(Cal.)  604. 

An  allegation  in  a  complaint  for  kiUfaog  cat- 
tle that  defendant's  railroad  *is"  not  fenced 
Is  not  an  allegation  that  It  was  not  fenced  at 
the  time  of  the  accident.— Baker  T.  Southern  Cali- 
fornia Ry.  Co.  (CaL)  601 

A  holder  of  overdue  coupons  of  railroad  mort-* 
gage  bonds  cannot  enforce  a  Jndgment  thereon 
against  the  Income  of  the  nUroad  company. — 
Roberta  t.  DenTer,  L.  ft  O.  B.  Co.  (Odo.  App.) 
880. 

A  rallroBd  company  and  a  trustee  -of  Its 
mortgage  can  enjoin  the  enforcem«it,  by  a 
bondholder,  of  a  judgment  on  overdue  coupons 
against  the  income  of  the  company. — Roberta  t, 
Denver,  L.  &,  Q.  JL  Co.  {Colo.  App.)  880. 

Instructions  on  trial  of  defendant  charged  with 
offense  of  train  wrecking  ftcM  erroneotu. — Peo- 
ple T.  Thompson  (CaL)  912. 

A  purchaser  of  a  railroad  on  foreclosure  is 
not  liable  for  the  value  of  life  pawies  agreed  to 
be  given  by  the  company  In  conoideration  of  a 
parol  license  to  build  and  operate  a  road  over 
the  donee's  premines,  where  the  purchaser  bad 
no  knowledge  tberof,  and  did  not  ratify  or  as- 
sume the  contract- Missouri  Pao.  Ity.  Go.  t. 
Henrie  (Kan.  An>.)  970. 

A  railroad  company  not  liable  for  damages 
caused  by  fire  set  by  a  locomotive. — Home  Iiis. 
Co.  V.  Atchlflon,  T.  &  S.  F.  R.  Co.  (Kan.  Am>.) 
179. 

A  tallroad  company  Md  liable  for  the  killing 
of  a  horse,  resnltiug  from  its  failure  to  feuce 
its  track.— Chicago,  R.  1.  &  P.  Ry.  Co.  v.  Green 
(Kan.  App.)  200. 

Measure  of  damages  defined,  tn  an  action 
against  a  railway  company  for  destruction  of 
hay  by  a  fire  set  by  a  locoraotive, — Watt  T.  Ne- 
vada Cent.  B.  Co.  (Nev.)  52. 

RAPE. 

A  defendant  may  t>e  convicted  of  an  asnauh 
wtrh  intent  to  commit  a  rape  on  the  person  of  a' 
girl  undt-r  the  age  of  consent,  thutigh  she  sc- 
tually  consented  to  the  assault — People  v.  Lau- 
riota  (Cal.)  aiS. 

Evidence  hdd  Insnffidnit  to  sustain  a  convfcv 
tkn  for  rape.— Peoide  v.  Tarbox  (Cal.)  896. 

Defendant  cannot  urge  aa  a  defense  diat  he 
believed  that  the  prosecntrix  was  aluve  the  age 
eonaeat— Peonle  *.  Bats  (UaL)  IU& 


TtnVICftTION. 

Of  act  of  attomer.  aee  "Attorney  fXtmt," 
Of  unauthorized  acU  of  agent,  see  "Prinei^ 
and  Agent." 

REAL  ESTATE. 

Attachmmt  of  equitatile  luteceet,  we  **AttMA- 
ment" 

RECEIVERS. 

Of  bRsfk,  see  "Banks  and  Banking.** 

It  is  not  necessary  for  a  receiver.  In  a  eem- 

filaint  filed  by  bim  in  his  name  as  receiver,  to  al- 
ege  that  be  brings  tiie  action  by  leave  of  court 
— Compton  T.  Schwabacher  Bros.  &  Oo.  (Wash.) 
388. 

A  petition  In  an  action  sxainst  a  rallrDad  com- 
pany and  the  receiver  held  to  sufficiently  allege 
a  right  to  bring  the  suit.— Colorado  Fuel  &  Inn 
Co.  V.  iUo  Grande  Southern  K.  Co.  (Cokk  App.) 


RECEIVmG  STOLEN  GOODS. 

The  fact  Hiat  defendant  secreted  thievee,  ren- 
derhv  him  amenable  as  acceaaoir,  la  no  Oefensa 
—Bute  T.  Pomeroy  (Or.)  "m. 

The  question  of  defendant's  concealment  of 
the  goods,  and  his  knowledge  tiiat  they  wera 
sU^en,  held  for  the  jury.— State  v.  Pomercj  (Oc^ 

REGO&NIZANCE 

RECOHDS. 

Amendment  iiending  appeal,  aee  "Avpeal  and 

Error." 

Of.  lien,  see  "Logs  and  Lodging." 

Of  mortgage,  see  "Chattel  Mortgagea." 

On  appeal,  see  "Appesl  and  £rrar." 

 in  criminal  ■eases,  see  "Criminal  Law.** 

Written  faoatrnctions  to  a  sheriff  as  to  the  en- 
fomanent  of  an  execution  la  nirt  a  public  -neori 
or  matter  in  the  sheriEf's  office,  wtiich,  ander 
Pol.  Code.  1 1032,  ia  opun  to  public  inspect  too.— 
Whelan  T,  Superior  Court  of  Otty  and  Goantr 
of  San  Francisco  (CaL)  468. 

During  the  term  the  court  can  amend  Hit 
record  to  show  that  accused  waa  furnished 
with  a  copy  of  the  information  and  list  of  the 
state  witnesses.— Benedict  v.  People  (Oaia.  SopJ 
687. 

REDELIVERY  BONO. 

See  *«Attacfameut" 

REFERENCE. 

Where  a  statement  of  account  oecuplM  SB 
printed  pages,  the  cause  will  be  referred^ 
Uraig  T.  California  Vineyard  Go.  (OrJ  421. 

REGISTERS  OF  DEEDS. 

The  CPTtiGcnte  of  the  recorder  of  the  reeetnt 
of  B  mortgu}fe  for  record  need  not  be  under  mI^ 
— Glaa  V.  Ulas  iCal.}  667. 

REGISTRATION. 

Of  mortgage,  see  "Chattel  MortglCM.* 
Of  Totera^  aee  "ifliections.'* 

RELEASE. 

Anthortty  ot  attorn^,  aee  "AttsnMr  •■fl 

ent" 

Of  ^uatTi  Me  "Fvindpal  Md  Bmtr." 
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fiELIGIOUS  SOCIETIES. 

Lud  deeded  to  trnatees  of  a  ohareh  flocietr, 
wbich  erecta  a  cborch  edifice  tbereon,  Ib  pre- 
•nmed  to  be  In  pcMeeasioti  of  the  society. — San- 
ies  T.  G»ce  Methodist   Spiscopal  Cborch 

REMEDY  AT  LAW. 

Se«  •aiiJnnctiMi'';  "Mandamiia.'* 

REMOTE  AND  PROXIMATE  CAUSE 
REMOVAL  OF  CAUSES. 

AppllcatloQ  Mi  iwoperiT  denied  when  made 
after  an  eztension  of  time  for  BQswering. — 
NovtfawvBterD  A  PnoiSc  Byintheek  Bank  T. 
Snksdorf  (  Wadi.)  1027. 

In  an  action  to  foredoae,  held  there  was  no 
audi  separable  coatroTemr  ss  wonld  entitle  the 
mortKBRor  to  remoTe  to  the  fedenil  court— Norfh- 
vMtom  .&  Paclfle  Hrpotbfltk  Bank  T.  Bokiaorf 
<Wm1l)  lOOT. 

RENT, 
8m  "Landlord  and  Tenant* 

REPEAL 

W  «t»tiiti^  M«  'tltatntM.'* 

REPLEVIN. 

Plaintiff  la  replerlD  kdd  not  entitled  to  recoT- 

fcoDUMl  fee*  by  way  of  eiemptarr  damaRcs. — 
night  T.   Beckwith  Commercial   Co.  (Wyo.) 

Plalnffff  hOd  enttfled  to  recorer  sctnal  dam- 
ages tor  wionKfiU  detentkm  of  property  without 
proTiiur  fraud  or  malice.  —  LlT»-Stoclt  Oaiette 
Pub.  Co.  T.  Dnioa  Stock-Yard  Co.  (OaL)  286. 

Replerin  will  not  lie  "by  one  not  at  the  time 
Mtttled  to  the  possesHion  of  the  goods. — Peogle's 
Bar.  Bank  t.  JoDes  (Cai.)  27S. 

IteqpMlM  of  a  ralid  jodcment  In  Teplerta  stat- 
«d.-~-Hotii  w.  CItlcpmi*  SaTlngt  A  CommerdBl 
Bank  (0«fc  App  )  8S8. 

A  petition  and  affidarit  Bhoald  spedflcaDy  de- 
scribe the  property  sought  to  be  replened.— 
flmlA  T.  McCoole  (Kan.  App.)  968. 

Whm,  pendins  u  action  by  a  huaband  to  re- 
oorer  community  property,  the  wife  obtaina  a 
diTorce  awardinir  her  the  property,  the  hasband 
is  oaly  ^titled  to  daroaftes  for  Ito  deteDtiou.— 
Canwy  v.  Slmpoon  (Waah.)  233. 


SM'TlMdlnr'* 


REPLY. 


REPRESENTATIONS. 

Bm  TalM  Pretenaea.** 

REPUTATION. 

Fkoof  on  iHoe  aa  to  aauity,  sea  *lnnM  Per- 


RESIDENCE 

Aa  affectlnf  right  to  divorce,  see  **IMtotm.'* 

 rijtht  to  Tote.  see  "Electlena.** 

IkxatioD  of  JadgtBMti  owned  bj  imnniliVnlii. 
Me  "Taiatiua.'^ 

RES  iUDICATA. 

Bm  ■'JodgmMtt." 


RETROSPECTIVE  EFFECT. 

See  ^*Couatitntional  Law." 

RETURN. 

To  writ  of  certiorari,  see  "OertkmiL* 

REVERSAL 

Bm  "ArmI  nd  Bmr." 

REVIEW. 

On  appeal,  see  "Appeal  and  Brror." 

 fn  criminal  cawa,  see  "Criminal  Iaw." 

Writ  of,  see  "Certiorari." 

REVOCATION. 

Of  agency,  see '"Principal  and  Agent." 
Of  Ucenae,  see  "Intoxicating  Llquon.** 

RIGHT  OF  WAY. 

Bm  "Eaflroada." 

RIPARIAN  RIGHTS. 

Bm  'Waters  and  Water  GonnM." 

RISKS  OF  EMPLOYMENT. 

Bm  'Vaater  and  Berrant" 

ROBBERY. 

Where  defendant  is  charged  with  robbery  from 
the  person,  a  verdict  finding  him  "guilty  as  char- 
ged*^ hM  iMofRdent  to  supptnt  a  defense  for  rob- 
bery in  the  first  desne.— State  t.  Pidtctlng 
(Kan.  Bop^  S14. 

SALES. 

See,  also,  "Frandnlent  ConTeyancea**;  TendM 

and  Purchaser." 
By  guardian,  om  "Onardian  and  Ward.** 
Effect  of  statute  of  fraoda,  see  "£''raad^  Bta^ 

ute  of." 

Illegal  liquor  aalea,  8f«  "Intoxicating  Llqaora." 
On  eiecntion,  see  "Execution." 
Under  chattel  mortgage,  see  "Chattel  Mort- 
gages." 

 ordw  of  eoort,  sM  "Executors  and  Admln- 

isttatora" 

A  guaranty  of  the  article  sold  !n  one  respect, 
held  an  exrlusfon  of  guaranty  in  other  respects. 
— Pirat  Nat  Bank  t.  HnghM  (CaU)  272. 

The  buyer  cannot  rescind  for  a  breach  of  war- 
ranty not  intended  as  a  condition,  his  remedy 
being  an  action  for  damages.— Ii^t  Nat.  Bank 
T,  Uughea  (Cal.)  272. 

Where  the  eeilw  agreed  to  giTe  another  arti- 
cle in  ex'-hnnge  for  the  one  sold,  if  thp  IntTer  did 
not  fulfill  the  guaranty,  the  buyer's  rtTuedy  for 
breach  of  the  guarflnly  whs  United. — First  Nat. 
Bank  t.  Hughes  (Cal.)  272. 

The  fact  tbat  the  goods  mid  were  charged  to 
another  than  the  one  to  whom  they  were  delir- 
ered  is  not  conclusive  evidenee  thnt  sacb  other 
wns  the  real  purchaser. — Lane  t.  Turner  (Cal.) 
290. 

CVmtract  of  aale  oonstmed  and  hrM  to  show  an 
absolute  aale,  with  a  retention  by  the  seller  of 
the  title  and  right  of  posBesBion  by  way  of  se- 
curity for  the  purebaae  prioe.— D.  U.  Oflbonie 
&  Gow  T.  Connor  (Kan.  App.)  327. 

RMcbt  of  noudltional  Modor  M  anetiKr  state 
to  toMTW  powession  of  the  property  whan 
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brought  into  Kansas  and  sold  to  a  bona  fiile  pur- 
diaser,  where  the  orislDal  contract  was  not  re- 
corded, detennined.-^ldwin  t.  HIU  (Kan. 
App.)  82». 

The  title  to  property  sold  will  imbb  to  the  par- 
chaser  when  aucn  is  the  intention  of  the  par- 
ties, thoneh  the  price  remains  to  be  determined. 
—Pacific  Lounge  &  Mattress  Co.  t.  Rndebeck 
(Wash.)  392. 

Vendors  of  personal  invperty  Tiel4  ntitled  to 
rescind  sale  and  bring  replevin  against  the  ven- 
dee's receiver  to  recover  possesBion  of  goods. — 
Craig  V.  California  Vineyard  Co.  (Or.)  421. 

Complaint  in  an  action  by  a  purchaser  against 
a  shenfif,  for  conversion  of  property  seized  on 
sttachment  against  the  seller,  Aeld  faisnffident 
to  show  delivery  under  the  statute  of  fraods.— 
Harmon  v.  Hawkins  (Mont)  439. 

The  seller  lield  liable  for  damages  to  the 
goods  sold  because  of  negligence  in  crating  them 
for  shipment. — Diebold  Safe  &  Lock  Co.  t. 
Holt  «>kL)  Bt2. 

In  an  action  for  price,  ltdd  that  the  evidence 
mfficiently  showed  a  sale,  though  denied  by 
tile  pnrcbaaer.— Mount  Lincoln  Gou  Oo..t.  Lane 
(Colo.  Sup.)  682. 

Transaction  transferring  a  stock  of  goods  In 
consideration  of  a  release  from  creditors  held  to 
be  an  absolute  sale.— Levy  v.  Scott  (Cal.)  892. 

SALOONS. 

See  ''Intoxicating  Llquon.** 

SCHOOLS  AND  SCHOOL  DISTRICTS. 

Injunction  agalnat  disdiarge  of  teacher,  see 

"Injunction.'* 
Sale  of  school  lands,  see  "Public  Lands.** 

The  majority  required  onder  Laws  18th  I^g. 
Assem.  Act  No.  32,  to  create  a  union  high  school 
district,  is  a  majority  of  those  voting.— Sharp  t. 

George  (Ariz.)  212. 

Where,  in  an  election  to  form  a  anion  high 
school  district  ont  of  several  districts,  one  du- 
trict  does  not  vote,  the  election  Is  not  void  when. 
If  all  the  voters  in  nich  distiict  had  rated 
against  the  school,  a  majority  would  have  re- 
mained in  its  favw.— Sharp  t.  George  -  (Arts.) 
212. 

The  law  authorizing  a  county  school  tax  Is  in- 
valid in  so  far  as  It  authorizes  the  collection 
thereof  in  cities  of  the  first  and  second  classes, 
since  the  school  syBtems  in  those  cities  Is  main- 
tainable by  their  boards  of  education,  under 
Const  art  IQ,  |  &— Merrill  t.  Spencer  (Dtah) 
109a 

A  deputy  school  superintendent,  appointed 
by  the  simerintendent,  hdd  under  Mills^  Ann. 
St  SI  3981,  3989,  to  be  paid  tv  the  superin- 
tendent-Board of  Com'rs  of  EH  Paso  Ckiunty  T. 

Finch  (Colo.  App.)  629. 

Under  Sess.  Laws  1891,  p.  812,  the  saperin- 
teodent  is  not  authorized  to  nire  a  deputy  at  the 
expense  of  the  ooonty.—Board  of  Cfm'ra  of  Bl 
Paso  County  t.  Finch  (Colo.  App.)  629. 

The  power  to  flU  a  vacancy  in  the  office  of  su- 
perintendent of  public  schools  in  San  Francisco 
belongs  to  the  ooard  of  education.— People  v. 
Babcock  (Cal.)  818. 

Under  Qen.  St  {  3046,  giving  the  school  board 
power  to  discharge  teacDcrs,  injuncticHi  will  not 
lie  by  a  taxpayer  to  restrain  the  discharge  of  a 
teacher.— School  Dist  Na  1.  PltUo  County,  t. 
Ganon  (CoIol  App.)  846. 

SEALS. 

To  eerUlIeate  oC  reoorder,  aea  "Begtatm  nt 
Deeda.** 


SECONDARY  EVIDENCE. 

See  ''Bvidence.** 

SECURITY. 

For  coata,  aee  "Ooata." 

SELF-DEFENSE. 

See  ''Homicide.'* 

SENTENCE. 

See  ''Grlminal  Law." 

SERVICE. 

Of  notice  of  appeal,  see  "Appeal  and  Bnar." 
Of  transcript  lee  "Appeal  and  Bnor." 

SET-OFF  AND  COUNTERCLAIM. 


The  willful  and  malldous  ordering  of  cara  In 
which  to  ship  stock,  and  failure  to  take  them, 
to  the  railroad  company's  Injuiy,  is  a  tort,  wfaidk 
cannot  be  pleaded  m  aet-olL_ln  an  actlim  on  eon- 
tract— Atchison,  T.  &  S.  F.  B.  Co.  T.  Phelps 
(Kan.  App.)  1^. 

Unadjusted  items  of  indebtedneas  growing  ont 
of  partnership  transactions  held  not  anbject  to 
aet-ofF  In  assumpsit  by  one  partner  tiu 
other^LsJoe  t.  Turnn  (Cal.)  290. 

SETTLEMENT. 

Of  bin  of  exc^tioni,  aee  "Bzceptlona,  BOI  of.** 

SHERIFFS  AND  CONSTABLES. 

An  officer  sued  for  conversion,  who  justifies 

under  an  attachment  Md  entitled  to  attai^  as 
In  fraud  of  creditors,  the  mortgage  under  wnldi 
plaintiff  claims,  wi^out  showing  indebtedneas 
of  the  mortgagor  to  plaintiffl  in  attadiment— 
Fisher  v.  Kelly  (Or.)  146. 

A  sheriff  cannot  appoint  a  deputy  oaleea  cm- 
powered  by  the  board  of  connty  commlHioDenL 
— CampbeU  v.  Board  of  Oom'za  of  Canrom  Ooan- 

ty  (Idaho)  1022. 

The  order  of  a  board  of  county  commisalonen 
refusing  to  amoint  a  deputy  sheriff  may  be  n- 
viewed  Dj  tiie  district  court— Oampbell  t.  Board 
of  Com'rs  of  Canyon  County  (Idaho)  1022. 

SIDEWALKS. 

LiabilltT  for  defects,  see  "Honidpal  Gorpofa^ 
tlons.'^ 

SIGNATURES. 

To  bill  of  eneptiona,  see  "SxcasHoiiiL  BOl  «C* 
Proof  of  handwriting,  see  "BTtaeDea^** 

SLANDER. 

See  Tabel  and  Slander.** 

SOCIETIES. 

See  'XJorporatlons";  "Bidiglou  Boeietle&** 

SPECIAL 

Administrator,  see  "Sxecutora  aii4  Admlala- 

tratora." 
Elections,  see  "Blecttons.'* 
Judge,  see  "Judges.'* 
Laws,  see  "Statutes.** 
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SPECIFIC  PERFORMANCE. 

A  onllBteral  contract  to  cmrer  land  on  pay- 
ment of  a  certatu  sum  htid  a  mere  offer,  woich 
will  not  be  •pedfically  enforced^— fimith  v.  Bate- 
man  (Colo.  App.)  218. 

Plaintiff  held  not  entitled  to  apeciflc  perftorm- 
anee  In  the  atwoice  of  a  tender  of  a  balance 
due  on  the  i»ice,  or  an  allega^n  of  a  willing- 
neas  to  paj.—Ciarao  r.  Grayson  (Or.)  42& 

Specific  performance  of  a  contract  to  convey 
land  to  two  caanot  be  enforced  for  a  conTeyance 
of  an  undivided  half  on  payment  by  one  of  the 
partlea  ot  tiie  one-half  of  the  price.— Nenforth 
T.  Hall  (Kan.  App.)  982. 

A  parol  sift  of  land  enforced  where  the  donee 
had  entered  into  poaKBaion,  and  made  valuable 
ImiffovementB.— BQrria  v.  Landers  (C!al.)  102. 

STATEMENT. 

Of  facts  on  appeal,  sea  "Appeal  and  Brror.** 

STATES. 

BUtoppel  to  deny  contract  lee  "BBtojmd.** 
Harbor  commladonera,  «ee  "Navigable  Wa- 
ters." 

Mandamus  to  state  ofBcers,  see  "MandamuH." 

It  Is  the  dnty  of  a  state  auditor  to  compel 
clerks  of  court  to  pay  Into  the  state  treasury, 
as  required  b7  statute,  fees  collected  by  tbeuL— 
State  V.  SUnton  (Utah)  1109. 

FoL  Gode.  I  SSb,  snbd.  0,  does  not  authorise 
the  Kovernor  to  employ  one  not  an  attorney  as 
an  agent  to  collect  a  claim  against  the  Unft^ 
States.— Mullan  t.  State  (Cal.)  670. 

Under  Coost.  rirt.  4,  M  15.  32.  the  legislature 
cannot,  by  resolution,  ratl^  the  unauthorized 
emploTment  of  an  agent  to  collect  a  claim  in 
favor  of  the  state.— MuUan  v.  State  (Gal.)  670. 

An  action  may  be  maintained  by  the  state,  on 
relation  of  a  district  attnncT,  to  enjoin  the 
payment  Of  a  state  warrant  Issued  under  a  law 
daimed  to  be  anconstltutioiMl— State  T.  Met- 
schan  (Or.)  791. 

A  contract  by  the  secretaiy  of  state.  Invalid 
because  executed  bj  him  tn  express  violation  of 
the  statnte,  cannot  be  ratified  by  the  state.— 
Mnlnix  T.  Mntnal  Ben.  Life  Ins.  Co.  (C!olo. 
Siv.)  128. 

Under  the  constitution  and  statutes  a  contract 
by  the  secretarr  of  state  for  supplies  not  let  to 
the  lowest  bidder  Keld  invalid.— Mulniz  v.  Mu- 
tual Ben.  Life  Ins.  Co.  {Colo.  Sop.)  123. 

The  presumption  is  that  a  state  warrant,  reg- 
ular and  valid  on  its  face,  was  lawfully  Isaura 
for  a  valid  state  indebtedness. — Mnlnix  t.  Mu- 
tual Ben.  Life  Ins.  Co.  (Colo.  Sup.)  127. 

STATUTE  OF  FRAUDS. 

Sea  Tiauda,  Btatntc  oL** 

STATUTE  OF  LIMITATIONS. 

See  "LImitatloit  of  Actions." 


STATUTES. 

A  provi^n  In  a  city  charts  giving  It  authority 
to  contrrf  eijwndltures  of  fands  for  improvement 
of  roads  within  the  city,  collected  under  the  Gen- 
eral Laws,  hdd  not  a  spedal  law. — City  of  Oregon 
City  V.  Moore  (Or.)  1017. 

Act  March  28,  1895,  directing  the  board  of 
snpervisors  of  San  Francisco  to  pay  a  certain 
sum  of  money,  heid  Invalid  as  a  special  act. — 
Conlin  T.  Board  of  Sup'rs  of  City  and  County 
of  San  Francisco  (Cal.)  279. 

Title  of  act  Md  sufficient  to  express  the  snb- 
^-matter  of  the  act— State  t.  Bnak  (Wash.) 

Act  March  22,  1890,  relating  to  the  validation 
of  debts  of  Irrigation  districts,  does  not  suffi- 
ciently express  its  subject  In  Its  title.— Podral 
V.  Cowycbee  &  Wide  Hollow  In^tlon  Dist 
(Wash.)  10S5, 

Act  April  23,  1880,  providing  for  the  recovery 
of  damages  agidnst  directors  mining  corpora- 
tions tor  taStan  to  post  weekly  rnxnta,  is  not  a 
■pedal  act.— HIlM  t.  Woodward  (Cal.)  1076. 

The  repeal  of  the  statute  authorising  the  re- 
covery hack  of  usnriotts  Intereat,  kM  not  to  de* 
feat  a  right  to  recover  already  accmed.— €ea- 
well  T.  Hendricks  (OU.)  6j57. 

A  statute  rdating  to  persona  or  things  as  a 

class  is  a  gena>al  iaw.-^ay  v.  Thomas  (Okl.) 

578. 

Act  April  8.  1893,  amending  MiUs*  Ann.  St  | 
8346,  hfld  not  to  affect  actions  for  partition  of 
IVDperty  oommmced  before  ita  pasaage.— Brown 
T.  <^nia  ((3olo.  Sup.)  679. 

Proclamation  of  governor  calling  a  special  ses- 
sion of  the  legislature,  and  mentioning  the  ob- 
jects thereof,  held  to  render  valid  an  amendment 
relating  to  the  Jurisdiction  of  district  courts  as 
to  controversies  between  officials  under  the  elec- 
tion laws.— People  t.  District  Gourt  of  Arapa- 
hoe Oinnty  (Oolo.  Snp.)  6S1. 

On  the  adoption  of  the  statute  of  another  state, 
the  construction  placed  thereon  by  the  courts  of 
such  state  will  govern. — Largey  v.  Chaoman 
(Mont.)  808. 

Sess.  Laws  1886,  p.  49,  construed,  and  held, 
that  a  provision  allowing  the  secretary  of  state 
to  make  contracts  for  supplies  without  adver- 
tising for  bids  Is  not  within  the  title  of  the  act 
— Mulnlx  V.  Untoal  Ben.  life  Ins.  Co.  (Colo. 
Sup.)  123. 

Act  March  2,  1891,  relating  to  superior  court 
judges,  was  repealed  by  Implication  by  Act 
March  19,  1885,  on  the  same  subject.— State  v. 
Rusk  (Wash.)  887. 

Act  Cong.  March  8,  1886,  relating  to  writs 
of  error  and  appeals,  repeals  Act  1874  (Bev.  St. 
{  1900).— In  re  Borrego  (N.  M.)  211. 

Act  1874,  fixing  the  compensation  of  officers 
in  Sacramento  county,  repeals  Act  March  5, 
1870,  relating  to  the  commissions  of  a  tax  col- 
lector In  said  county. — Sacramento  County  v. 

Colgan  (Cal.)  176. 


STATUTES  CONSTRUED. 


UNITED  STATBS. 
Statdtbs  at  Laros. 
1850^  Sept  9.  eh.  49.  0 

Stat.  449    850 

I860,  Sept.  9,  di.  49,  |  10, 

9  Stat  449   211 

1886,  March  8.  eh.  841,  28 

Stat.  385    686 

1886,  March  8,  ch.  868,  28 

Stat  487    211 

1889,  March  1.  ch.  333.  26 

Stat  788    950 


Bjitukd  Butotbs. 

1869  

1909  

2324  

8251  

5054.   

ABIZONA. 
Ravissn  Statutes. 
Par.  1470. 


849 
211 
601 
277 
101 


67 


Tit  61,  ch.  2   72 


CoupitSD  Laws  1877. 

Cai.  30,  I  3   67 

Laws. 

1895,  Na  82  2012 

CALIFOBNIA. 
ComriTDTiov. 
Art  1,  I  8  8S8 

Art.  1,  I  13  806 

Art.  1,  5  21   881 

Art  4,  i  15  670 


Digitized  by 


Googl 


U66 


46  PAOIFIG  KBPORTEK. 


Art  4,  f  7!i  270.  SM ' 

Art.  4,  t  31  27V| 

Art.  4.  i  32   670 , 

Art.  It.  I  8  ir« ! 

Art.  12,  I  m  1076 

Alt.  12.  I  16  828 

Civil  Coob.  ' 

145   insi 

140  ,   6**9: 

485    605 : 

6r>6   lOfli 

1241.  mbd.  4   6rt7 

1S23   fiftO 

22iU   («» 

22ft8,  2280   4(3 

2310   20r) 

ai.TO   270 

8440   85 

Con  OF  Cinb  Pboctoubii. 
2R4  863 

2S7  172 

825   84 

3.17  899 

m  Mbd.  1  823 

339  899 

441  1077 

KW   37(\ 

M2.  mbd.  8  KNIO 

B81  9fH 

(M8.%  280 

081  «« 

1  805,807.809    740 

838  604 

946  78^  802 

1111  ,  740 

B  1160-1162   817 

1183  610 

1187   298 

1192  610 

1195  ior,7 

fll  1206,  laOT  922 

1305   380 

1379    200 

1517  820,  1057 

i  1552.  1554.  1007 

I  15S9.  1590   4fi0 

lfi32    920 

1788  ior.9 

1870,  mho.  10  1(»73 

1875.  aabda.  2.  8  670 

Fbmai.  Oodi. 

19.....   86 

218   812 

48fi   86 

1  470,  476   97 

532    2841 

030   172' 

772.....   450  I 

807.  808  fm 

808   896  I 

995    8901 

I  1105  lOfll  I 

f  1111  811,  612 

II 1172, 1176,1237   812' 

Political  Codi. 

I  880,  tabd.  5  670 

I  1032   468 

I  1192.  Ampnded  hj  Laws 
1805,  p.  303   457 

12.-24   007 
28r»3  3St 
3716  etMq  923 
8818   803 1 

L&WB. 

1856,  p.  145  87,  88 

1856.  ch.  145,  i  31  818 

18!;i,  p.  613  201 

18i!0-70,  p.  148.  I  13  175 

1871-72.  pp.  243.  246  740 

187.V74.  p.  2m,  S  9.  .175,  176 

1873-74.  p.  212,  5  18  175 

1873-74.  p.  509  lOO 

1873-74.  p.  f>H2,  «  1,  2,  4.  820 

187»-74.  p.  9119  176 

1880.  p.  ffi^  I  0  922 


1880, 
IRSO. 
1883. 
18K.T. 
ISH."). 
1RS.5, 
1RS9. 
ISftl. 
1803. 
1S03. 
1803. 
1893. 
18(13. 

15 
IWVi, 
1895, 


p.  1.14  1078)  lOTT! 

eh.  87.  M  2.  49  1072 

p.  31)1, 113  818 

p.  3a^,  I  25.  mbd.  21  818 

p.  KK)  1066 

p.  213   88, 

p.  12:}. ............  1731 

p.  2.S3  012 

p.  32   803 

p.  340   88' 

p.  3r.2,  I  25.  mbd.  0     1 ' 
375.  i  114   9 


r  442T.  

11  4889.  4890. 

1898,  p.  07   

1885,  PL  82.....  


=  \ 


p.  499.  I  204.  mbd. 


pi  303. 
p.  848. 


4.'S7 

4.57, 
279 


73., 
74,. 
140. 
148. 
641. 


COTiORADa 


CONffTJTITTIOX. 

Art.  4. 19  ,  681 

Art  B.  B  29  123,  124 

Art.  5.  SS  34,  35   117 

Art.  7.  S  1  115 

Art.  14,  S  11  691 

CODB  or  ClTIL  PBOCSDURB. 

8  13  106  I 

Cmx.  CoDB  1887.  \ 

Ch.  2T  »  219 

j  20   128  , 

178   15 

fi  227   838 

I  255    630  I 

S  407    635; 

Ok!tbral  Statdtbs  1883.  | 

Pane  284,  {  146   601 

Paife  619  624 

Pa^e  650.  {  142   691 

f  557.  Amended  by  Lawa 

1885,  p.  161  216 

§  701   841 

906  836 

1272   2*^ 

IS  13.3^-1341.  1343   123 

14B2  218  ( 

2409   llOi 

2S18  et  aeq.  620 

3(H6  ,  Sid 

3049   875, 

ICiLi^  Akkotubd  Sutdtbs.  I 

I  104  1121 

I  971  

h  1524^  1584   128  , 

I  1.571...  115, 

if  1777-1780,  1782   123 

I  3011  128 

i  3346.  Ammdod  bjr  Law*  i 

1803.  p.  858....:   879 

5  39(t2  134  ! 

8  3981   629 

I  4780,  mbd.  4  677  I 

14702   078) 

1.4816   129 1 

1879.  p.  61  123! 

1885,  p.  49  124 

18S.5,  p.  158   224 

IH'*.^.  p.  101  216 

1S80.  p.  122. 1 1.  Amnided 
hy  LawB  1801,  p.  184. . .  676 

1891,  p.  m  676 

1891,  p.  143   120 

1891.  p.  312.  8  14  629 

1803,  p.  324,  §15  619 

18it3.  p.  3."t8  679 

1883,  p.  451,  H  2,  5,  6,  8..  i 
224.  225 

1894,  p.  64   S)HQ 

1894.  p.  65  6S1,  830 

1895.  ch.  74  .117 

IDAHO. 
BiTUiD  Statdtbs  1887. 
I  4231   830 


Cons  or  CiTiL  PBOcuiru  ■ 
I  18n  

I  5428.  SL:- 

GaiHiMu.  Cboe. 

I  287  - 

Par.  5.55  ' 

Par.  1192  " 

Par.  12.->1  ■ 

Par.  1610  : 

Par.  3^52  

Par.  39«>  

Par.  4ft41  ' 

Par*  4757.  4738  

Par.  NMl  

Par.  6769  

1876.  ch.  34.  S  70  ~ 

1889,  oh.  175,  S  1  

1891.  ch.  203  

1893.  ch.  7f».  H  lOt,  13..  ^  " 
1896,  ch.  96  1  . 

MONTANA. 

GoirBTiTcnOK 

Art  IS;  no.  IS   

CoDB  or  Cim.  FaooKBCu 

nt.  la  cb.  1  «^ 

5  298.  aubd.  3   *^ 

«  a5S  

SS  1042,  2508   

POUTIOAli  COD& 
S  1310  " 

Si  1310-1313  V. 

CoMPiLBit  Statittb  18^ 
Pagw  289;39.  H5S.  88.. 

DiT.  5.  S  226  ^ 

DiT.  5,  H  325.  4ia  435. ..  ^ 

DiT.  5.  I  1374  

Dir.  5,  ii  1852-18M  <!- 

1888,  p.  172  MI 

NEBRASKA. 
Lm& 

1880,  pw  855  5f: 

NBVADA. 
Obvbral  STATum  188S 

Ch.  4.  I  1  ^■ 

Ch.  22.  I  127  *t 

Laws. 

1891.  pp.  137,  138   73 

1893.  p.  47.  I  23  

1893,  p.  80  

NEW  MEXICO. 
OOWFILCD  Laws  18S4- 

II  543,  562,  lS36b  2U». . . 
||2«76,atS3  35 

IiAWB. 

1888,  p.  26. 1  24   U 
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OKLAHOMA. 

Coin  or  Cim.  FMonraB. 

H  S38t  686^  688   608 

Br^nrras  USOb 
Gk  m  at  T.  1 1  6BB 

Statctm  1898. 

Cb.  2.  art.  2.  M  6A2 

Ch.  16,  S  2097   657 

I  5237.   600 

L4W8. 

1890.  BCudi  6.  Taxing  Dla-  

tricts  67» 

OREGON, 

CoHBTlTfTIOir. 

Art.  4,  I  23,  mbdiL  7, 10.  .1017 
Art.  14,  t  3  791 

HiLL^fl  Com  1887. 


00.. 

68.. 
101. 
217. 
246 


7»1 

785 
144 
794 


807.  Amended  br  Iaws 

1883,  p.  20.  421 

531..;.  360 

536   7»4 

765    8W 

1222.....   797 

i  2770,  2778   7R6 

2823  141,  787 

40SS.  Amended  by  Laws 

1893,  PL  60  1017 

I  4201  et  acq  851 

DbADT  ft  liAHB'a  CODB. 

Page  780^  I T  141 

Laws. 

1886.  PL  61  861 

1893,  p.  2S  421 

IBBSk  9.  60.  1017 


MBB,  p.  18S. 
laW,  i|bO».. 


791 
785 


UTAH. 


ComTRunoir. 

Art.  8.  I  4  8S4 

Art.  &  I  9.  270,  8^.  82S 

Art  10,  I  6  lOOi/ 

Art.  21,  IS  1.  2  1100 

CoMPTLBD  Laws  1888. 

H  3184.  8190  762 

1   7CA 

I  8635,  inbd.  3  824 

I  4118  lloe 

H  44n.  4488   872 

Laws. 

1890,  p.  24  1104 

1802.  ch.  D2,  p.  57  6.'>7 

1802,  ch.  R3,  p.  70  6.58 

1894.  p.  123.  11  1101 

1896.  p.  89.  ..1109 

1806,  p.  159  1110 

189(1,  p.  162.  I  6  1100 

1800,  p.  219.  |l  756 

1806.  p.  219,  I  2  1105 

1806,  pp.  222,  223,  Si  8.  10 

763,  764 

tfifiO.  p.  489,  art.  10.  i  88.  .11)00 
1806.  p.  497.  flrti  15.  «  115.1096 
1890.  p.  548,  S  04,  snbd.  6.  a'tO 
1S96,  p.  555,  I  118.  subd.  7  659 

1806.  p.  567.  I  151  650 

1896,  p.  571,  I  165,  mibd.  4  6.'i9 
1896,  p.  571,  S  166.. 659 

WASHINGTON. 


Art.  1, 
Art  1. 
Art  1. 
Art.  2, 
Art.  4, 
Art.  7. 
Art.  12, 


CoMTItDTIOIT. 

12  

16  

25  , 

19  ' 

5  

9  

S  11  


.  832 
.1W3 
.1035 
.  387 
.  832 
.1041 


73... 
1408. 


Oovm  188L 


.654 
.241 


Hill's  Statgtes  aitd  Codm. 
Code  of  Procedure. 

153.  238,  897 

154    238 

205   248. 

298    648 

313  838 

348   241 

a  3.'>4  1047 

i  400  648 

i  7<M.  snbd.  7  1029 

I  980    241 

S  1335    646 

S  140S  889 

General  statutes. 

S  1649   286 

I  26S1  256 

Fbsal  Cod& 

S  57   646 

I  205   652 

I  801  1068 

Laws. 

18S7-88,j).221....'..644,  10B5 

1890.  p.  m  1055 

189t,  p.  117  '.  387 

1801.  p.  279    644 

1893.  p.  112,  f  4  334 

1803,  p.  114,  jj  9  650 

1803.  p.  121,  S  6  6.M 

1883,  p.  183   644,  105-5 

1808,  p.  2.50,  5  2  2.56 

1893,  p.  268,  S  7  042 

1893,  ch.  95,  S  4  388 

1803,  ch.  124.  S  69  643 

180.5,  p.  139  650 

180.5.  p.  176   887 

1805,  p.  804   332 

Ifm,  p.  482  1085 

1895,  ch.  66.  S  4  1053 

WYOMING. 
Rbtisbd  Btatdtbs  1887. 

a  1471  1095 

i  8141  863 

Laws. 

1890-01,  p.  90.  S  13  1093 

1800-fll.  «h.  80,  H  84r^ 
86,  88.  9B,  IM  864 


STAY. 

See  "Oontinnance." 

Of  proceedings  by  appeal,  aee  "ApiMal  nA  Bt^ 

ror,** 

— —  fai  oontempt.  aee  "Oontai^*' 

STEALING. 

flae  *Tj«rcenr";  "Robbery.** 

STIPULATIONS. 

To  cTtpQd  time  for  serring  caae,  see  "Appeal 

and  Error." 

Aitrpement  that  a  letter  mfsht  be  introdnced 
In  evidence  AWrf  not  to  admit  its  genuineness.— 
Oamun  t.  Wintera  (Or.)  780. 

Stipulation  to  abide  the  event  of  another  aolt 
held  blndinfr  on  the  party,  though  he  aought  to 
avoid  it  on  the  day  after.— Soottaem  Kanaaa  By. 
Co.  T.  Parey  (Kan.  Sup.)  960. 


Bee  "Anlmata.** 


STOCK. 


STOCKHOLDERS. 

See  •tJorprntiona." 

Of  bank,  aee  ''Baoka  and  Banklns.*' 


STREET  RATLROADS. 

See,  «l8o,  "Oarriera";  "BaUroads.*' 
Tracka  as  nuisance,  ace-  "Nnlianee." 

That  one  driving  along  a  street  stops  so  nev 
a  street  car  that  there  was  not  room  enough  fw 
the  car  to  pass  Md  not  negligence  rantribnting 
to  a  collision.- Bedford  t.  Spokane  Bt.  By.  Go. 
(Wash.)  650. 

Question  whether  a  person  injured  on  tha 
track  was  guilty  of  contributory  onriigence  hM 
one  for  the  jury.— Smith  t.  City  &  Snburban 
Ry.  Co.  (Or.)  780. 

Where  one  stepping  off  a  car  passed  behind  it 
onto  another  track  withoot  looking,  and  was 
struck  by  an  approaching  car.  he  was  guU^ 
of  contributory  negligmce. — Etanith  t.  City  & 
Suburban  Ry.  Co.  (Or.)  780. 

A  street'iailroad  company  baa  not  the  exclu- 
sive right  to  use  the  ground  over  T*hich  its 
tracks  are  laid.  —  Edgerton  t.  O'Neill  (Kan. 
App.)  200. 

It  is  the  intj  of  a  person  to  look  and  liaten 
before  attemptmg  to  cross  the  track  of  a  street 
railroad.— Smith  T.  City  &  Suburban  By.  Go. 
(Or.)  136. 

SUBCONTRACTORS, 

See  "Uechanica'  Liens.** 
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SUBROGATION. 

R^hts  of  faunrer,  lee  "InBurance.'* 

An  indoner  of  a  note,  ont  of  whose  property 
a  Judgment  against  him  and  maker  is  satis- 
fied by  execution.  »  subrogated  to  the  rights  ot 
the  bolder  of  the  note  only  for  the  amooDt  actu- 
ally credited  on  the  execntlon.— Uareh  T.  Bar- 
net  (Gal.)  152. 

A  purchaser  of  standing  timber,  agreeing  to 
pa;  mortgages  on  the  land  aa  they  fall  due,  kdd 
not  subrogated  to  the  rights  of  Uie  mortipigee. 
— Isensee  v.  Austin  (Wash.)  394. 

A  person  not  paying  any  part  <rf  the  money 
used  in  paying  a  mortgage  Mtd  not  entitled  to  be 
Bubrogatea  to  the  rights  of  the  tnortgagee.— 
Mahane*  T.  DartmonUi  Set.  Bank  ^an.  Avo.) 
412. 

SUBSCRIPTIONS. 

To  eotpOTate  atock,  see  "OorpoTatims.** 

SUBSTITUTION. 

Of  attorney,  see  "Attorney  and  OUent" 

SUMMONS. 

See  "ProceBB." 

SUNDAY. 

Ordinance  prohibiting  Snnday  labor,  see  '*Gon- 
Btltntional  Imw." 

SUPERIOR  COURT. 

See  "ConrtB." 

SUPERSEDEAS. 

See  **Appeal  and  Ebmr.** 

SUPERVISORS. 

See  "Oonntlea'' 

SUPREME  COURT. 

See  **OoQrta.** 

SURETYSHIP. 

See  "Prlndpftl  and  Snrety." 

SURVIVAL. 

Of  canse  vi  action,  aee  "Abatooaent  and  Be- 
TlTaL" 

SURVIVING  PARTNERS. 

See  'O^artnerBhlp." 

SURVIVORSHIP. 

See  **J<Aot  Tenancy.** 

TAXATION. 

Action  to  recover  taxes  TolunUrlly  paid,  see 
"Payment" 

Appeal  from  decision  of  equalizing  board,  see 
''Appeal  and  Bpi-or." 

Estoppel  of  life  tenant  to  acquire  tlUe  under 
tax  Bale,  see  "Life  EaUtea." 

For  city  purposes,  see  "Municipal  Corpora- 
tions." 

For  school  purpoBeB,  see  "Schools  and  Bdiool 

DiBtrictB." 
Occupation  tax,  see  "LieenBes.** 
Of  costa,  Bee  "Goata." 


Taxes  lerled  against  the  personal  property  of 
an  owner  subsequent  to  the  execution  of  nn  in- 
cumbrance on  land  in  favor  of  a  third  party  are 
not  a  lien  superior  ia  right  to  thnt  security. — 
GifFord  v.  CaUaway  (Colo.  App.)  62«. 

Under  Sess.  Laws  18^  p.  97,  a  county  tax 
collector  cannot  retain  any  part  of  city  taxes 
collected  as  compensation. — City  of  Moscow  t. 
LatHh  County  (Idaho)  874. 

A  guarantor  of  a  note  and  mortgage  obtaina 
no  lien  on  the  premiBes  against  the  nuirtgagtre 
by  purchasing  at  tax  sale. — Howard  InTeatment 
Co.  V.  Benton  Land  Co.  (Kan.  App.)  989. 

A  failure  to  transmit  to  the  treasnrer  directly 
the  RfiidaTit  of  publication  of  the  delinquent  tax 
list  held  immatmal,  where  the  treasurer,  nerer- 
theless,  acted  upon  IL— Douglas  t.  Craig  (Kan. 
App.)  197. 

A  tax  deed  incloduig  a  fee  for  printing  held 
voidable  If  the  printer^  affidavit  of  publication 
ia  not  transmitted  to  the  county  treasurer  with- 
in 14  dayB.— Z>ouglaas  t.  Walker  (Kan.  Sop.) 

318. 

Where  a  tax  deed  is  void  because  of  insuffi- 
ciracy  of  description,  the  owner,  in  an  action 
by  the  holder  of  such  deed,  need  not  tender  tax- 
CB  paid,  under  Hill's  Ann.  Laws,  |  2823. — Jory 
T.  Palace  Dry-Goods  &  Shoe  Co.  (Or.)  766. 

Taxable  persona  amd  pr»p«rtr> 

Judgments  owned  by  nonreBidents  are  not  tax- 
able.—Board  of  Comers  of  Kingman  Coonty  t. 
Leonard  (Kan.  Sup.)  9G0. 

Taxes  levied  by  Trego  county  in  1888  on  prop- 
erty in  Wallace  county,  then  unorganized,  Md 
valid.— Perry  v.  Hogan  (Kan.  App.)  99G. 

Taxation  of  personal  propnty  alone  in  a  dis- 
trict where  there  is  do  real  estate  snUect  to 
taxation  is  not  discriminating. — Gay  v.  Thomas 

(Okl.)  578. 

Indian  ree^rations  and  unorganized  country 
attached  to  Kay  county  for  Judicial  pnrpckses 
were  made  a  taxing  district  bj  Act  March  5, 
1886,-aa7  T.  Thomas  (OU.)  S78. 

Property  on  an  Indian  reaervation  attached 
to  a  coun^  for  judicial  purposes,  cannot  be  tax- 
ed for  county  or  school  and  road  purposes  of  the 
county,  but  onlrfor  territorial  and  Judicial  poi^ 
poBBB.— (3ay  v."  Thomas  (Okl.)  678. 

Taxation  of  cattle  belonging  to  white  men 
and  grazing  upon  Indian  reeervatioDS  in  the 
territory  under  leases  from  Indians,  hdd  not 
taxation  of  any  right  or  property  of  the  Indians. 
—Gay  V.  Thomas  (Okl.)  578. 

The  oouFt  will  interfere  wHh  the  nco^se  of 
the  power  of  taxation  only  when  the  constitu- 
tion or  some  fixed  rule  la  clearly  violated. — 
Gay  V.  Thomas  (Okl.)  578. 

The  legislative  power  of  the  territory  is  aliso- 
lute  in  Indian  reservations  within  the  territory, 
except  BO  far  as  it  interferes  with  persons  or 
property  of  Indiana  under  the  protection  of  the 
tlnfted  States.— Oay  t.  Thomas  (Okl.)  578. 

The  listing  and  assessing  of  personal  proper- 

S'  in  Indian  reaervations  and  unorganized  ter- 
toty  at  a  diffe'ent  time  trom  that  fixed  for 
Hating  and  assessing  It  in  ormnized  counties  ib 
not  invalid  for  want  of  uniformity. — Gay  v. 
Thomas  (OkL)  57a 

EqnallaatloM. 

Board  of  equalization  has  jurisdiction  of  prop- 
erty assessed,  but  not  properly  listed  on  the  sa- 
sessment  roll.— State  v.  Meyera  (Nev.)  51. 

Board  of  equalisation,  under  St.  1893,  p.  47, 
baa  Jurisdiction  to  equalize  a  valuation  wubout 
complaint — State  v.  Meyera  (Nev.)  51. 

The  state  board  of  equalization  has  no  power 
to  increase  proportionately  the  valuation  of  the 

Sroperty  in  the  several  countiea  of  Uie  state. — 
tate  T.  State  Board  of  Equalisation  Oilont.) 
266. 
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Appeal  doe*  not  lie  to  the  snperior  coart  from 
an  order  made  by  the  countr  board  of  eaual]za< 
tion.— Baduman  T.  Adams  Connty  (Wash.)  648. 

AsBMament  mud  Ivwj- 

Agreed  statement  that  assessor  made  a  nnl- 
form  and  equal  Talaatlon  of  the  kind,  character, 
and  q>eciea  of  merchandise  of  defendant  does 
not  show  that  the  valuation  of  defendant's  prop- 
er^ as  made  hy  the  assessor  was  uniform  with 
other  personal  property  on  the  assessment  roll. 
—State  V.  Meyers  (Nev.)  61. 

Findingp  held  to  show  the  invalidity  of  an  as- 
sessment of  laaa.— Harris  v.  Harsch  (Or.)  141. 

Evidnice  of  the  assessor  who  valued  a  rail- 
road for  taxation  held  insufficient  to  create  a 
snbstantial  conflict  with  evidence  introdnced, 
Hhowing  an  overvaluation.— State  v.  Virginia  & 
T.  R.  Co.  (Nev.)  723. 

la  estimating  the  net  earnings  as  a  basis  for 
ascertaining  the  value  of  the  railroad,  the  cost 
of  replacing  a  bridge  sboald  be  deducted.— State 
V.  yfrginia  &  T.  R.  Co.  (Nev.)  723. 

Under  St.  1891,  rdatlng  to  taxation,  the  value 
of  the  railroad  must  be  determiued  by  its  net 
eamiogs,  capitalized  at  the  current  rate  of  in- 
terest, taking  into  consideration  any  prospect  ^of 
an  increase  or  decrease  in  the  earning  capacity 
of  the  road.— State  v.  Virginia  &  T.  R.  Co. 
(Nev.)  723. 

A  descriptioo  of  land  as  a  "fraction  of  lot  No. 
2"  in  a  certain  block,  held  insufficient.— Jory  v. 
Palace  Dry-Goods  &  Shoe  Co.  (Or.)  786. 

Under  Hill's  Ann.  Laws,  S  2770,  where  land 
to  be  taxed  cannot  be  described  by  legal  subdi- 
vision, it  must  be  described  by  metes  and  bounds. 
—Jory  T.  Palace  Dry-Goods  &  Shoe  Co.  (Or.) 
786.  I 

It  is  essential  the  property  be  entered  for  tax-  ; 
ation  on  the  proper  roll,  and  that  the  location 
and  valuation  of  the  same  should  be  shown.— , 
Dykes  v.  L«ckwood  Mortg.  Co.  (Kan.  Sup.)  711.  j 

Where  property  not  returned  ia  entered  for  i 
tnxntion,  failure  to  give  notice  to  the  tax  payer 
renders  the  tax  illegal.— Dykes  t.  Lockwood 
Uort£.  Co.  (Kan.  Snp.)  711. 

TENANCY  IN  COMMON. 

Creatioa  by  wUl,  Me  "WIUb." 

A  tenant  in  common,  in  sole  poseession,  may 
maiotatn  an  action  to  protect  the  property  from 
Injury.— Fortain  t.  Smith  (Cal.)  381. 

The  CMuent  of  a  hnaband  to  a  will  of  his  wife, 
one  of  the  owners  of  an  estnte  in  entirety,  held  not 
such  a  contract  or  conveyance  as  to  create  the 
estate  of  tenant  in  common  ias  to  him.— Wilson  v. 
Johnacm  (fLan.  Ak>.)  833. 

TENDER. 

Wht>re  a  chattel  mortgagee  wrongfully  con- 
verts the  property,  and  Its  valne  exceeds  the 
debt,  the  mortgagor  need  not  pay  or  tender  pay- 
ment before  suing  for  the  conTer8ion.r-Burton 
V.  Randall  (Kan.  App.)  826. 

TERMS. 

or  coorts,  see  "Courts." 


Common  law  in  Indian  Territory,  see  "O>mmon 
Uw." 


TERRITORIES. 

n  Indian  Territory, 

TESTAMENT. 

See  "Wflfc" 

TESTIMONY. 

See  "Evidence":  "Witnenei.** 
V.46P.— 74 


THEFT. 

See  "Larceny";  "Bobbery." 

TICKETS. 

See  "Carrierfc" 

TIME. 

Of  movinc  for  new  trial,  see  "New  Trial.** 

TITLE. 

See  "Quieting  Title." 

Of  statute,  see  "Statutes." 

To  support  ejectment,  see  "Ejectment." 

 tr^HUB,  see  "Trespass." 

TORTS. 

See  "Intoxicating  Liquors";  "Libel  and  Sliin- 
der";  "Negligence";  "Trespass";  "Trover  himI 
C^nvnsion." 

Liability  of  city,  see  "Municipnl  Corporations." 

Mensare  of  damages,  see  "Damagen. 

Pleading  tort  as  set  see  "Set-Ofl  aad  Coun- 
terclaim." 

TOWNS. 

See  "Counties";   "Municipal  Oirporatious." 

TRANSCRIPT. 

Of  record  on  appeal,  see  "Appeal  and  Error." 

TRANSFER. 

Of  commercial  paper,  see  "Klla  and  Notes.** 
Of  propoty  mortgaged,  see  "Mor^ges." 

TRESPASS. 

Injunction  against,  eee  "Injanction.** 
On  game  [reserve,  see  "Animals." 

It  is  sufficient  to  show  bona  fide  possession  of 
the  premises  under  claim  and  color  of  title. — 
Kellogg  V.  King  (Cal.)  1U6. 

Evidence  in  an  action  for  removing  a  wind- 
mill from  certain  land  held  to  ropport  a  judg- 
ment for  plaintiff,— Vanghn  v.  Cfngsby  (Colo. 

App.)  624. 

The  beneficiRry  in  a  trust  deed  can  sue  for 
injuiT  to  the  land  described  in  the  deed  though 
not  ui  possesaion  or  entitled  to  it— Vanghn  t. 
Grigsby  (Colo.  App.)  624. 

TRIAL 

See,  also,  "Ameal  and  Error";  "Appearance"; 
"Certiorari  ,  "Dismissal  and  Nonsuit";  "Evi- 
dence": "Judgment";  "Jnry";  "New  Trial"; 
"Pleading";  '^Stipulations";  "Witnesses." 

Conduct  in  criminal  cases,  see  "Criminal  Law." 

De  novo  on  appeal,  see  "Appeal  and  Error." 

Disregard  of  Instructions  as  ground  for  new  tri- 
al, see  "New  Trial." 

Instructions  on  measure  of  damages,  see  "Dam- 
ages." 

Error  In  refusing  certain  questions  cured 
by  an  offer  to  open  the  case,  and  permit  such 
questions  to  be  asked.— Bergtholdt  v.  Porter 
Bros.  Co.  (Cal.)  738. 

For  the  court  to  ask  counsel,  in  the  hearing  of 
the  jury,  if  they  had  any  objection  to  separa- 
tion, hdd  not  ground  for  reversal. — State  T. 
Holedger  (Wash.)  652. 

The  defense  in  a  libel  suit  t>etng  justificatiou. 
defendant  is  entitled  to  open  and  close. — Hall  v. 
Dah?  Co.  (Wash.)  1048. 
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A  general  Sadin?  by  the  court  in  a  case  tried 
t^f  it  held  to  in<:luae  every  outerial  fact  neces- 
sarr  to  Bustain  the  jadnnent  thereoiL-^^asaer 
T.  Crawford  (Ean.  AppJ  41. 

When  case  rerlsed  witlioat  regard  to  whether 
there  are  express  findings  of  fact  by  the  trial 
court.— Watt  v.  Nevada  Cent.  R.  Co.  (Nev.)  726. 

Objections  to  «vldene«. 

Objections  to  evidence  shonld  state  the 
erounds  on  which  they  are  based. — ^Maddoz  t. 
Tagne  (Mont.)  535. 

ObjcctioiiB  to  evidenee  held  not  waived  br  cross- 
oxamining  plaintiff  thereon. — Laver  v.  Hotaling 
(Cal.)  1070. 

Incompetent  testimony,  fi^ven  without  objec- 
tion, win  not  be  striclien  out  on  motion.—Evans 
V.  Johnston  (Cal.)  006. 

Refusal  of  a  motion  to  strike  ont  all  the  tes- 
timony of  a  witness,  the  greater  part  of  which 
was  unobjectionable,  held  proper.  —  Southern 
Kansas  Ry.  Co.  v.  Micfaads  (Kan.  Sup.)  988. 

InstrnetloBs. 

Instructions  must  be  applicable  to  the  issues. 
—Lone  laland  Ins.  Co.     uall  (Kan.  ^p.)  47. 

In  an  aetidn  for  personal  injuries,  failure  to 
charge  in  one  inatrucMon  as  to  the  question  of 
contributory  negligence  htld  cured  by  a  subse- 
nuent  instnictloa.— Carroll  v.  Burleigh  (Wash.) 
232. 

Where  it  does  not  appear  that  the  jury  could 
have  misunderstood  the  verbal  instructions  giv- 
en, the  judgment  will  not  be  reversed  because  it 
was  not  reduced  to  writing.— Deets  T.  National 
Bank  (Kan.  Sup.)  306. 

An  objection  to  a  charse  hM  Insufflclent  for 
fodeflnlteness.— McDonoogii  t.  Great  Northern 
Ry.  Co.  (Wash.)  334. 

Possible  error  In  diarglng  that  an  order  for 

goods,  signed  by  one  party  only,  was  conclusive 
of  the  contract  between  the  ^rties,  held  cured 
bv  further  instructions.— Fitihugh  v.  Spear 
(Colo.  App.)  625. 

A  refusal  of  instruction  on  a  point  alrea^  cov- 
ered Md  not  error.—  Hendrickson  v.  Harvey 
(Kan.  App.)  1008. 

A  charge  partly  In  writing  and  partly  oral 
held  erroneous  when  a  written  charge  was  request- 
ed.— State  v.  MUes  (Wash.)  1047. 

It  is  not  a  compliance  with  the  statute  r(K]iiir- 
ing  a  charge  to  be  in  writitut  that  a  Btenogniphcr 
took  down  an  oral  charge. — State  v.  Miles  (Wash.) 
1047. 

Objections  to  inBtroctions.  where  no  exceptions 
are  taken,  are  waived.— Tatum  v.  Roberts  (Kan. 
App.)  983. 

An  error  in  the  instinctiona  which  the  findings 
show  to  be  immaterial  is  not  grouod  for  reversal. 
—Southern  Kansas  Ry.  Co.  v.  Michaels  (Kan. 
Sup.)  938. 

Where  the  complaint  is  supported  by  the  evi- 
dence, and  the  verdict  is  in  accordance  with 
both,  a  new  trial  will  not  be  granted  because 
of  an  abstract  instruction  not  applicable  to 
the  case.— StinaoQ  v.  Rourke  (Idaho)  44S. 

Verdict  aad  flndiatcs. 

A  finding  that  defendants  "took  possession"  of 
premises  June  26,  1893.  negatives  the  allegntion 
that  they  were  in  continuous  possession  from 
May  1.  1S08. — Amador  Gold  Mine  v.  Amador 
Cold  Mine  (Cal.)  80. 

Judgment  for  assignee  of  a  claim  for  work 
done,  evidenced  by  a  time  check,  held  unsupport- 
ed by  a  finding  merely  that  the  claim  was  duly 
assigned.— Daly  v.  Larsen  (Or.)  143. 

Where  a  verdict  has  been  returned,  assessing 
the  amount  of  plaintifTs  recovery,  and  the  Jury 
hiive  been  dischnrfit'd,  the  court  cannot  amend 
the  verdict,  though  erroneous. — Fiore  t.  Ladd 
lOr.)  144. 


A  finding  examined,  and  Md  to  be  without 
the  issue.— Burria  v.  Landers  (Cal.)  162. 

Statement  of  judge  considered,  and  held  prej- 
udicial to  the  rights  of  the  party  requesting  sub- 
mission of  mecial  questions  to  the  Jnrj.— Oone 
V.  Citizens'  Bank  (Kan.  App.)  414. 

Where  defendant  claims  that  a  reference  In  a 
contract  of  guaranty  to  another  contract  refers 
to  an  oral  contract,  and  plaintiff  claims  that  it 
refers  to  a  written  contract,  a  finding  for  de- 
fendant is  a  finding  that  it  refers  to  the  onl  ood- 
tract  —  McCormick  Harvesting-Macfa.*  Co.  v. 
Refaier  (Kan.  App.)  638. 

Refusal  to  submit  special  questiMiB  of  fact 
within  the  issues  hdd  material  error^-^tr  of 
Oklahoma  City  v.  Hill  (Okl.)  56a 

After  verdict  a  party  cannot  complain  of  the 
misconduct  of  jurors  of  which  he  waa  oog- 
nissant  during  the  trial.— Osmtm  r,  Wfnteru  (Or.) 

780. 

Where  the  joiT,  after  agreeing  that  plaintiff 
should  recover,  by  ballot  ascertaioed  the  aver- 
age sense  of  the  jury  as  to  the  amount,  it  did 
not  invalidate  a  verdict  for  a  slightly  greater 
amount.— Watson  v.  Reed  (Wash.)  647. 

In  an  action  for  p«sooal  injuries,  a  qteeial 
finding  that  plaintiff  was  guilty  of  negl^nce  to 
some  extent  is  insufficient,  when  opposed  to  a 
general  verdict  in  favor  of  plaintiff  to  require 
judgment  for  defendant— nttsburpi  Bleetric 
Ry.  Co.  r.  KeDy  (Kan.  Sop.)  945. 

Spedal  findings  Md  not  in  conflict  with  the 
g^tal  verdict— l^itum  t.  Roberts  (Kan.  Ami.) 

TaUnv  ease  trvm  Jnxr. 

When  the  court  may  take  the  case  from  the 
jury  and  render  judgment  for  amount  of  dsm- 
ages  proved.— Und«wood  v.  Stack  (Wash.)  1€81. 

A  demurrer  to  the  evidence  should  be  over- 
ruled when  the  evidence  fairly  tends  to  estab- 
lish every  material  allenitlon  of  the  complaint. 
— Edgerton  v.  O'NeUl  (Kan.  App.)  206. 

Evidence  examined  and  AeU  to  justify  the  di- 
rection of  a  verdict  for  plaintifC.— Deets  v.  Na- 
tional Bank  (&sa.  Sup.)  306. 

Where  there  is  evidence  tending  to  prove  plain- 
tiff*s  petition,  it  is  error  to  sustain  a  demturer 
to  the  evidence.— Carnahan  v.  Lloyd  (Kan.  App.» 

3ii3. 

Where,  in  an  action  for  personal  iujuries,  the 
evidence  showed  the  plaintiff  guilty  of  cnutnb- 
utory  negligence,  on  demurrer  by  defendant  to 
the  evidence  it  was  the  duty  of  the  trial  court 
to  sustain  it.— Pittman  v.  City  of  El  Beno  (Okl.1 
495. 

A  defendant  does  not  waive  an  erroneous 
ruling  in  denying  a  motion  for  nonsuit  for  want 
of  sufficient  evidence  by  afterwards  introducing 
evidence,  unless  he  thereby  supplies  the  de- 
fects in  plaintiff's  case.  — Klmore  v.  Bbuore 
(Cal.)  45S. 

TROVER  AND  CONVERSION. 

CV>nver8ion  by  mortgagee,  see  "Chattel  Mortga- 
ges." 

Plaintiff  may  show  what  it  would  cost  to  pur- 
chase in  open  market  and  reidace  the  properly.— 
Levy  V.  Scott  (Cal.)  802. 

The  measure  of  damages  for  the  conversiou 
of  the  stock  of  a  corporation  is  its  value  at  the 
time  of  the  copveraion. — 0>ntineDtal  Divide 
Min.  Inv.  Go.  v.  Blil^  (Colo.  Sup.)  6S3. 

TRUSTEE  PROCESS. 

See  "Garnishment" 
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TRUSTS. 

See,  kIw,  **Sizecator8  and  AdmitdstratcML'* 
Charitable  tnuU,  see  'Xniarities." 
Limitation  of  actioaa,  lee  "Umitation  of  Ac- 
tions." 

Trurt  fond  In  asseta  of  buolrent  corporation, 
■ee  "Gorporati<mB.*' 

"  A  trustee  of  the  title  to  a  mining  claim,  for 
the  purpose  of  obtaining  the  patent  tor  himself 
aod  his  co-tenants,  who  files  an  amended  cer- 
tificate, and  obtains  additional  territorr,  holds  it 
in  traat  for  all.— Hallack  t.  TraLer  (Oolo.  Sup.) 
110. 

Delay  In  conring  out  the  trust  in  absence  of 
any  express  declaration  held  not  an  abandon- 
ment thereof.— Spence     Widney  (Cal.)  463. 

Delay  of  trustees  in  carryiofc  out  a  tmst  held 
not  unreasonable.— Spence  t.  Widney  (Oal.)  463. 

Trust  under  a  will  constmed,  and  held,  that 
the  tmst  did  not  tenninate  because  of  the  death 
of  the  tnutees.— Spence  t.  Wdney  (Gal.)  468. 

UNDERTAKINGS. 

On  ivpeal,  see  "Appeal  and  Btmr.* 

USES. 


See  •rrniBta.'* 


VACANCY. 


In  school  offiecb  aee  "8eho<da  and  School  Dis- 
trictfc" 

VACATION. 

Of  {raardian's  sales,  see  "Ouaidian  and  Ward." 
Of  judgment,  see  "Judgment." 
 b7  deCanlt;  see  "Judgment** 


VARIANCE. 


Between  Indictment  and  pnot, 

and  Information." 
 pleading  and  proot  Me  "FleadlngJ 


Indictment 


See, 


VENDOR  AND  PURCHASER. 

!,  also,  "Deed^'j  "Franduleot  ConTeyancea"; 
Sales";  "Spedft:  Performance." 
Umitatimi  of  action  for  price,  see  "Limitation 

of  Actions." 
Measnre  of  damages  for  breach  of  contract,  see 
"Damage*." 

Specific  performance  of  contract,  see  "Spedfic 
Performance." 

A  notary  taking  the  acknowledgment  of  a 
deed  and  delivering  it  to  the  grantee  Aeld  to  have 
notice  of  the  title  of  the  grantee  in  the  land 
conveyed. — Greenlee  v.  Smith  (Kan.  App.)  543. 

Where  one'  having  notice  of  a  conveyance  ob- 
tains a  de^  from  the  same  grantor  to  the  prop- 
'  erty,  such  latter  deed  htid  Invalid. — Greenlee  t. 
timith  (Kan.  App.)  548. 

A  mortgagee  of  land  standing  in  the  name  of  a 
brother  held  a  bona  fide  purcbaBer  without  notice, 
tbough  the  Iwotber  held  the  land  as  the  mort- 
gngee  of  his  sister.— Rider  v.  Regan  (Cal.)  820. 

A  purchaser,  to  whom  was  delivered  a  deed 
in  which  the  name  of  no  person  was  inserted  as 
grnnteev  hM  to  have  aax  equitable  intn-est  in 
ilie  land.— Shanks  t.  Simon  (Kan.  Sup.)  774. 

A  purchaser  from  a  fraudulent  grantee  without 
notice  of  an  attachment  against  the  grantor  held 
a  bona  fide  purchaser.  —  Clerf  t.  Montgomery 
(Wash.)  1028. 

The  vendor  aning  for  the  price  most  allege  a 
tender  of  the  deed.— Berry  T.  Fairmount  Town 
Co.  (Kan.  App.)  28. 


Facts  hfld  to  show  that  one  who  furnished 
money  to  be  used  in  the  purchase  of  property  did 
not  become  the  purchaser,  and  was  not  liable 
as  an  undisclosed  principal  on  a  note  given  for 
^urchaee  money. —Krohn  v.  Lambeth  (OaL) 

VPNUE. 

In  criminal  cases,  see  "Criminal  Law." 

The  right  to  be  sued  in  the  county  of  defend- 
ants' residence  hfld  not  waived. — State  v.  Superi- 
or Court  of  Spokane  County  (Wash.)  395. 

By  going  to  trial  after  a  change  of  venue. 
Questions  of  jurisdiction  dne  to  the  order  for  the 
change  are  waived.— Ohrist  t.  Flannagan  (Colo. 
Sup.)  683. 

A  corporation  properly  sued  In  the  county 
where  tbe  contract  was  prepared,  and  where  it 
had  an  office.— Ivey  t.  Kern  County  Land  C!o. 
(Cal.)  926. 

Breach  of  contract  by  a  corporation  hdd  to 
have  occurred  in  a  county  in  which  payments  un- 
der tbe  contract  were  to  be  made,  and  where  the 
corporation  had  an  office.— Iv^  t.  Kern  Ooonty 
Land  Co.  (CaL)  926. 


See  "TriaL" 


VERDICT. 
VERIFICATION. 


Of  claim  against  estate,  see  "Qzecntors  and  Ad- 
ministrators." 

VESTED  RIGHTS. 

See  'XJonstitntional  Law." 

VILLAGES. 

See  "Municipal  Corporations." 

VOLUNTARY  PAYMENT. 

See  "Payment" 

WAGES. 

See  "Master  and  Servant." 

WAIVER. 

Of  eonditioQs  in  policy,  see  "Insnranee.** 
Of  objections  to  pleading*  see  "Pleading." 

WAREHOUSEMEN. 

One  receiving  grain,  and  returning  a  like 
quantity,  or  paying  the  market  price  when  de- 
manded, hdd  not  a  warehouseman,  within  Laws 
1885.  p.  61.— State  t.  Stockman  (Or.)  861. 

WARRANT. 

Connty  warrant,  see  "Oonnttes.** 
State  warrant,  see  "States." 


See  "Saks." 


WARRANTY. 


WATERS  AND  WATER  COURSES. 

Lease  of  irrigated  land,  see  "Landlord  and  Ten- 
ant," 

A  complaint  for  failure  to  deliver  water  for 
irrigation  in  sufficient  quantities  held  not  to 
state  a  cause  of  action. — Consolidated  Caual  Co. 
T.  Peters  (Ariz.)  74. 
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A  canal  owner  is  liable  for  damagea  to  adjoin- 
log  landownera  from  a  want  of  proper  care  In  the 
manaxement  of  tbe  canaL— Aiave  Idaho  Oanal 
Go.  (Idaho)  1024. 

The  owner  of  land  throorh  which  an  Irriga- 
tion canal  pas  Bed,  htld  entitled  nnder  a  c(«itract 
to  take  water  for  bis  land  from  six  different 
places,  free  from  control  of  the  water  master.— 
BrUrhton  ft  N.  P.  Irrigation  Oo.  t.  Little  (Utah) 
268. 

A  contract  hr  which  a  landowner  was  to  take 
water  from  a  canal  running  through  his  land, 
held  not  to  require  him  to  contribute  proportion- 
ately to  keeping  the  canal  in  repair. — Brighton 
&  N.  P.  Irrigation  Go.  v.  Little  (Utah)  26& 

WHARVES. 

A  lease  by  a  city  of  a  water  front  to  a  eteam- 
siiip  company  construed  and  kdd  not  to  require 
such  company  to  pennit  the  use  of  its  wharf  by 
otbera.— Pacific  Coast  S.  S.  Co.  t.  Kimball 
(Gal.)  275, 

WIDOW. 

Allowance  to,  aee  "EzeentorB  and  Adminlstra- 
toia." 

WIFE. 

See  "Hnsband  and  Wife." 

WILLS. 

See,  also,  "Descent  and  Distribution*';  "Exec- 
utors and  Administrators." 

A  dcTise  to  "said  ezecQtois"  of  all  testator's 
property,  *in  trust,  nerertheless,"  for  certain  I 
naes,  had  to  consatnte  the  execntors  named ' 
trustees.— SmlOi  t.  Smith  (Wash.)  249. 

Will  (tf  a  wife,  one  of  the  owners  of  an  estate 
in  entirety  In  a  homestead,  construed,  and  held  not 
such  a  sufficient  contract  or  conveyance  on  her 
part  as  to  create  tbe  estate  of  tenant  in  common 
as  to  her.— Wilson     Johnson  (Kan.  App.)  833. 

Will  coDHtmed,  and  Md,  that  nnder  a  bequest 
to  tratator's  children,  the  administrator  of  one 
dying  before  majority  was  entitled  to  recdve  his 
share.— Rogera  t.  Strobach  (Waah.)  1040. 

WITNESSES. 

See,  also.  "HMdoice.'' 

Indorsing  namet  on  Information,  aee  ''Orimlnal 

Law." 

Ccmpeteitey. 

A  witness  as  to  declarations,  a  part  of  which 
were  made  through  an  Interpreter,  is  competent 
to  testify  to  such  declarations  only  as  he  uuder- 
■tood  without  the  aid  of  the  Internreter.— Shant 
T.  Hclntlre  (Colo.  Sop.)  115. 

Coovlctlon  of  a  misdemeanor  does  not  render 
one  incomi>etent  to  testifr. — ^Borrego  t.  Terri- 
tory (N.  M.)  349. 

The  Isanance  of  a  pardon,  so  as  to  render  one 
competent  to  testify,  may  be  shown  by  the  ar- 
chives.— Borrego      Territory  (N.  &1.)  349. 

Relation  of  physician  and  patient  KM  to  ex- 
ist between  a  person  treated  In  a  hospital  and 
the  snreeon  in  charge  of  hia  case.— <!olorado 
Fnel  ft  Iron  Co.  t.  Cummings  ((3olo.  App.)  676. 


Eumiaatioii. 

Allowing  leading  questions  Is  largely  discre- 
tionary with  a  tmi  court-— State  t.  Elswood 
(Wash.)  727. 

Permittlog  a  par^  to  imt  leading  questiona  to 
a  witness  held  not  error.— BStison  t.  BeannaUa 

(Okl.)  477. 

Croes-examination  of  defendants  in  a  criminal 
case  is  in  tbe  discretion  of  the  court. — Borrego  t. 
Territory  (N.  M.)  349. 

The  refusal  of  a  party  to  cross-examine  a  wit- 
ness is  presumed  to  be  prejndidal. — Millikan  t. 
Booth  (Okl.)  489. 

Though  a  party  does  not  appear  nntQ  during 
the  trial,  he  is  entitled  to  cross-examine  a  wit- 
ness then  OD  the  stand. — MiHlkan  t.  Booth 
(Oltl.)  489. 

Where  real-estate  dealers  testify  as  to  ^e  val- 
ne  of  land,  tbey  may  be  cross-examined  as  to 
the  ground  on  which  they  bnae  thdr  evidence^— 
In  re  Jack's  Estate  (Cal.)  1067. 

When  party  may  be  cross-examined  as  to  mat- 
ters ontstde  his  examination  in  chief,  but  perti- 
nent to  hia  adrersaiy's  case.— Osmun  win- 
ters (Or.)  780. 

Credibility  and  Impeaohwewt. 

A  witness  who  testiBes  to  the  fair  reputation 
of  defendant  in  a  particular  respect  may  have 
bis  attention  called  to  reports  inconsistent  with 
tlie  tPRtiuKiny  for  the  nun>08e  of  discrediting  it. 
—Staff  V.  McDonald  (Kan.  Sup.)  966. 

Defendants  in  a  homicide  case,  for  the  pur- 
pose of  (lisorcHlittnfr  them,  may  be  questioned  as 
to  their  killing  other  persons  a  few  days  after 
the  homicide.— Borrego  v.  Territory  (N.  M.)  349. 

A  witness  cannot  be  Impeached  by  the  tran- 
script of  the  stenographers  notes  of  his  teeli- 
mouy  at  the  former  trial.— Bedford  t.  Spokane 
St.  fty.  Co.  (Wash.)  650. 

A  statement  made  by  a  witness  cannot  be  in- 
troduced to  impeach  his  testimony  unless  bui  at- 
tention has  been  called  to  it  when  on  the  stand. 
—Michigan  Fire  &  Marine  Ins.  Co.  t.  Wich 
(Colo.  App.)  687. 

A  defendant  cannot  impeach  a  prosecuting 
witness  by  placing  him  on  the  stand,  and,  on  his 
denial  of  statements  imputed  to  him.  Introdudag 
testimony  to  contradict  him.— People  t.  Creapl 

(Cal.)  863. 

Where  there  was  evidence  that  a  witness*  re;*- 
vtation  for  truth  was  bad,  evidence  that  the  wit- 
nesses testifying  would  not  beliere  him  on  oath 
was  inadmlsaiUe.— State  t.  Hiles  (Wash.)  1047. 

Charge  on  credibility  of  prosecQtrix  kdd  not 
to  ignore  the  eridence.— People  t.  Boss  (Cal.) 

1059. 

State  hdd  entitled  to  introduce  testimony  of  its 
witneaa  on  prelimina^  examination  In  order  to 
contradict  hfin.— People  t.  Boss  (GaL)  1000. 

WRIT  OF  REVIEW. 

See  "Certkirarl.'' 

WRITS. 

Particnlar  writs,  see  "AttachmenfT*:  **Oertio- 
rari";  "Ezecntton";  'MHinishiiient^;  "Injunc- 
tion"; "Quo  Warranta" 

WRONGFUL  ATTACHMENT. 

See  -Attadunent.'' 


w^T  PUBUsaiRo  CO.,  ranrsBS  ams  MnaBorrpaas,  sr.  paol,  mins^ 
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